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H O F S T R A  U N I V E R S I T Y
HEMPSTEAD • NEW  YORK 11550 

School op Law Facultv

M a r c h  9, 1989

Ms. K e r r y  H o f f m a n
A n c h o r a g e  H i s t o r i c  P r o p e r t i e s ,  Inc.
524 W e s t  4th A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

Re: C o n s e r v a t i o n / P r e s e r v a t i o n  E a s e m e n t  L e g i s l a t i o n

D e a r  Ms. Hof f m a n :

A s  w e  d i s c u s s e d  on t h e  t e l e p h o n e  y e s t e r d a y ,  I h a v e  b e e n  i n v o l v e d  
w i t h  l e g i s l a t i o n  o f  t h e  a b o v e  nature, for o v e r  10 y e a r s  a n d  h a v e  
w r i t t e n  s u b s t a n t i a l l y  in t h e  f i e l d  (see C h a p t e r  34A, V o l u m e  III 
of P o w e l l  on R e a l  P r o p e r t y ) . F r e q u e n t l y ,  c o n c e r n  is e x p r e s s e d  
w i t h  r e s p e c t  t o  t h e  i m p a c t  o f  s u c h  l e g i s l a t i o n  o n  t h e  real 
p r o p e r t y  t a x  base. S u c h  f e a r s  h a v e  p r o v e n  t o  b e  g r o u n d l e s s .  
P e r h a p s  t h e  b e s t  p r o o f  is t h e  e x p e r i e n c e  of  t h e  4 5  s t a t e s  t h a t  
h a v e  s o m e  f o r m  o f  c o n s e r v a t i o n  e a s e m e n t  l e g i s l a t i o n .  In N e w  
York, t h e  s t a t u t e  h a s  b e e n  in e f f e c t  f o r  f i v e  y e a r s  a n d  no 
p r o b l e m  h a s  a r i s e n  in t h i s  r e s p e c t .  M a n y  s t a t e s  h a v e  h a d  
c o n s e r v a t i o n  e a s e m e n t  s t a t u t e s  f o r  b e t w e e n  10 a n d  20 y e a r s ,  a n d  I 
k n o w  o f  n o n e  in w h i c h  d i m i n u t i o n  o f  t h e  t a x  b a s e  h a s  p r o v e n  to 
b e  a p r o b l e m .

T h e  r e a s o n s  a r e  v a r i e d  w h y  c o n s e r v a t i o n  e a s e m e n t s  d o  n o t  p r e s e n t  
a s u b s t a n t i a l  f i s c a l  p r o b l e m  f o r  l o c a l  g o v e r n m e n t s .  T h e y  
i n c l u d e :

a) A s  a g e n e r a l  p r o p o s i t i o n ,  a l i m i t e d  n u m b e r  of p r o p e r t y  o w n e r s  
a r e  w i l l i n g  t o  m a k e  t h e  s u b s t a n t i a l  e c o n o m i c  s a c r i f i c e  w h i c h  
r e s u l t s  from r e s t r i c t i n g  t h e  u s e  o f  t h e i r  l a n d  o r  s t r u c t u r e s  on 
t h e  land. V i s i o n s  of  p r o p e r t y  o w n e r s  l i n i n g  u p  f o r  t h e  p r i v i l e g e  
o f  t e r m i n a t i n g  o r  l i m i t i n g  t h e i r  d e v e l o p m e n t  r i g h t s  a r e  
u n r e a l i s t i c .

b) T o  t h e  e x t e n t  t h a t  c o n s e r v a t i o n  e a s e m e n t s  l i m i t  t h e  u s e  or 
d e v e l o p m e n t  of  r e a l  p r o p e r t y ,  t h e y  a l s o  l i m i t  t h e  f i n a n c i a l  
d e m a n d s  f o r  s e r v i c e s  f r o m  l o c a l  g o v e r n m e n t .  P r o p e r t y  t h a t  is not 
d e v e l o p e d  s e n d s  no  c h i l d r e n  t o  school, c r e a t e s  n o  s e w a g e  or 
g a r b a g e ,  and r e q u i r e s  l i t t l e  p o l i c e  p r o t e c t i o n .  H i s t o r i c  
s t r u c t u r e s  p r o t e c t e d  by  p r e s e r v a t i o n  e a s e m e n t s  c a n n o t  b e  r e p l a c e d  
w i t h  m o r e  i n t e n s i v e  d e v e l o p m e n t  t h a t  w o u l d  m a k e  g r e a t e r  d e m a n d s  
o n  t h e  c o m m u n i t y .

c) O v e r a l l ,  c o n s e r v a t i o n  a n d  p r e s e r v a t i o n  e a s e m e n t s  t->nd to 
e n h a n c e  t h e  a t t r a c t i v e n e s s  o f  a c o m m u n i t y  a n d  t h e  r e a l  p r o p e r t y



<

w i t h i n  a c o m m u n i t y .  T h e y  c r e a t e  o f f s e t t i n g  v a l u e s  a n d  e c o n o m i c  
b e n e f i t s  t h a t  c o m p e n s a t e  f o r  t h e  l o s s  o f  a n y  r e a l  p r o p e r t y  t a x e s  
f r o m  t h e  s p e c i f i c  p a r c e l s  t h a t  a r e  b u r d e n e d  b y  t h e  r e s t r i c t i o n s .

T h e  q u e s t i o n  o f  t h e  i m p a c t  o f  c o n s e r v a t i o n  e a s e m e n t s  c a m e  u p  in 
N e w  Y o r k  S t a t e  p r i o r  t o  t h e  p a s s a g e  o f  o u r  c o n s e r v a t i o n  e a s e m e n t  
s t a t u t e  ( A r t i c l e  49 o f  t h e  N e w  Y o r k  E n v i r o n m e n t a l  C o n s e r v a t i o n  
L a w ) . I e n c l o s e  a c o p y  o f  a l e t t e r  t h a t  I w r o t e  in  19 8 2  w h e n  t h e  
l e g i s l a t u r e  w a s  c o n s i d e r i n g  e n a c t m e n t .  W h i l e  t h e  l e t t e r  is 
a d d r e s s e d  m a i n l y  t o w a r d  o p e n  s p a c e  uses, it a l s o  a p p l i e s  to 
e a s e m e n t s  w h i c h  p r o t e c t  h i s t o r i c  s t u r c t u r e s .

P l e a s e  l e t  m e  k n o w  if I c a n  b e  o f  a n y  f u r t h e r  a s s i s t a n c e .

W R G :m k h  
E n c .



H O F S T R A  U N I V E R S I T Y
HEMPSTEAD ■ N E W  YORK 11550

Sc h o o l  o f  La w  Fa c u l t y

M a r c h  18, 1982

S e n a t o r  Jo h n  Dunne 
Room  711
L e g i s l a t i v e  Office  B u i ld in g  
A lbany ,  New Y o r k  12247

A t ten t io n :  T h o m a s  F a i s t ,  E s q .

R e :  C o n s e r v a t i o n  E a s e m e n t  L e g i s l a t i o n  S. 6753-A

D e a r  M r .  F a i s t :

I a p p r e c i a t e  y o u r  t a k i n g  the  t i m e  to d i s c u s s  th i s  m a t t e r  with  
m e  on the t e l e p h o n e  the  o t h e r  day .  A s  I in d i c a t e d  to  you ,  I b e l ie v e  
tha t  the  l e g i s l a t i o n  w i l l  be u s e f u l  in p r o v id i n g  a n  a d d i t i o n a l  to o l  to 
the  p r i v a t e  s e c t o r  f o r  the  p r e s e r v a t i o n  of  o p en  s p a c e .  Such p r i v a t e  
s e c t o r  a c t i v i t y  c o m p l e m e n t s  s t a t e  and  l o c a l  e x p e n d i t u r e s  f o r  s u c h  
p u r p o s e s  a n d  w il l  be of s u b s t a n t i a l  e c o n o m i c  b e n e f i t .  T h e  a d v a n t a g e s  
of the l e g i s l a t i o n  a r e ,  I b e l i e v e ,  e a s y  to  a p p r e c i a t e  and  I wil l  not 
d w e l l  on  th e m  f u r t h e r .  I n s t e a d ,  I w i l l  a d d r e s s  m y s e l f  to the  m a j o r  
i s s u e  r a i s e d  in  o p p o s i t io n ,  n a m e l y  the  f e a r  of e r o s i o n  of  the l o c a l  
t a x  b a s e .

D u r i n g  m y  p r o f e s s i o n a l  c a r e e r  in the  p r a c t i c e  of  law ,  in 
g o v e r n m e n t ,  an d  a s  a  law  p r o f e s s o r ,  a  m a j o r  a s p e c t  of  m y  w o r k  h a s  
b e e n  in the f ie ld  of l a n d  u s e ,  r e a l  p r o p e r t y ,  an d  r e a l  p r o p e r t y  t a x a t i o n .  
I a m ,  t h e r e f o r e ,  fu l ly  a w a r e  of  the  r a m i f i c a t i o n s  of the p r o p o s e d  l e g i ­
s l a t i o n .  R e a l i s t i c a l l y ,  it  i s  e x t r e m e l y  u n l i k e l y  th a t  it  w i l l  r e s u l t  in 
a  r u s h  of p r i v a t e  p r o p e r t y  o w n e r s  to give up  the.  d e v e l o p m e n t  r i g h t s .  
F e d e r a l  t a x  b e n e f i t s  w i l l  r e s u l t  o n ly  if  s u c h  r i g h t s  a r e  g iv en  up in 
p e r p e t u i t y .  F e w  p r o p e r t y  o w n e r s  w i l l  be w i l l in g  to  m a k e  the s u b s t a n ­
t i a l  l o n g - t e r m  e c o n o m i c  s a c r i f i c e  w hich  would  r e s u l t  f r o m  r e s t r i c t i n g  
the  u s e  of t h e i r  l a n d .  In a d d i t io n ,  in  m o s t  of  the  t a x in g  j u r i s d i c t i o n s  
in  the S ta te ,  the m a j o r  p o r t i o n  of  the  t a x  b a s e  i s  i m p r o v e m e n t s  r a t h e r  
t h a n  lan d .  U se  of  the m e c h a n i s m  p r o v id e d  f o r  in  the s t a t u t e  m a y  r e ­
s u l t  in  a m i n o r  d im in u t io n  of a  s m a l l  p o r t i o n  of  a  c o m m u n i t y ' s  t a x  b a s e .
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T h o m a s  F a i s t ,  E s q .  M a r c h  18, 1982

T h i s  m i n o r  l o s s  shou ld ,  in the n o r m a l  c o u r s e  of  e v e n t s ,  be o f fse t  
by i n c r e a s e d  v a l u e s  r e s u l t i n g  f r o m  open  s p a c e  p r e s e r v a t i o n .  A lso ,  
r e d u c t i o n  in  r e v e n u e  would  be o f f s e t  in  the  lo n g  run  by d e c r e a s e d  
p r e s s u r e  on  c o m m u n i t y  e x p e n d i t u r e s .  O pen  s p a c e  s e n d s  few c h i l d r e n  
to s c h o o l ,  and r e d u c e s  the c o s t  of po l ice  and  f i r e  p r o t e c t i o n .

A c o m m u n i t y  a m e n i ty ,  s u c h  a s  open  s p a c e ,  h a s  r ip p l e  e f f e c t s  
in t e r m s  of i t s  b e n e f i t s .  It c a n  m a i n t a i n  and  en h a n c e  the v a lue  of 
p r o p e r t i e s  a  c o n s i d e r a b l e  d i s t a n c e  aw ay .  T h u s ,  o v e r  a  p e r io d  of 
t i m e ,  p r o p e r t y  v a l u e s  in  an y  a r e a  w il l  r e f l e c t  the  d e s i r a b i l i t y  of 
the  a r e a  w hich  w i l l  be b a s e d  upon  m a n y  f a c t o r s ,  one of  w hich  i s  open  
s p a c e  p r e s e r v a t i o n .

It would ,  of  c o u r s e ,  be n o n s e n s i c a l  to  t a x  the  n o n - p r o f i t  o r g a n i ­
z a t i o n s  w hich  a r e  r e c e i v i n g  the  r e s t r i c t i v e  c o v e n a n t s .  T h e y  a r e  not 
r e c e i v i n g  a n y th in g  of e c o n o m i c  v a lu e  to t h e m .  On the c o n t r a r y ,  they  
m a y  be i n c u r r i n g  s o m e  e x p e n s e  in o r d e r  to a d m i n i s t e r  and m o n i t o r  
the  c o v e n a n t s .  T h e y  w i l l  be p e r f o r m i n g  a  pub l ic  s e r v i c e ,  b e n e f i t in g  
the  s t a t e  and  the  c o m m u n i ty ,  an d  it would s t r i k e  a t  the h e a r t  of the 
l e g i s l a t i v e  p u r p o s e  to p e n a l i z e  t;hem f o r  d o in g  so .

While  it  i s  not  d e t e r m i n a t i v e ,  it i s  a l s o  c o m f o r t i n g  to  know that  
o t h e r  s t a t e s  h av e  a d o p ted  s i m i l a r  l e g i s l a t i o n .  T h e s e  inc lude  C o l o r ­
ado ,  C o n n e c t i c u t ,  D e l a w a r e ,  F l o r i d a ,  G e o r g i a ,  M a r y l a n d ,  M a s s a c h u ­
s e t t s ,  New H a m p s h i r e ,  N o r th  C a r o l i n a ,  O r e g o n ,  Rhode I s l an d  and  U ta h .  
A u s e f u l  l i s t  w ith  c i t a t i o n s  i s  at  p a g e s  5 6 7 -5 7 7  of  the F a l l ,  1979 i s s u e  
of the R e a l  P r o p e r t y ,  P r o b a t e  a n d  T r u s t  J o u r n a l ,  at  the e n d  of an  
e x c e l l e n t  a r t i c l e  on  the s u b je c t .

P l e a s e  f e e l  f r e e  to c a l l  if you h av e  a n y  q u e s t i o n s  o r  if I m a y  be 
of  f u r t h e r  a s s i s t a n c e .

S i n c e r e l y ,  ,

W i l l i a m  R.  G i n s b e r g  
P r o f e s s o r  of  Law

W R G / g m s
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FROM: S e n a t o r  A r l i s s  S t u r g u l e w s

I r e s p e c t f u l l y  r e q u e s t  t h a t  y o u  s c h e d u l e  a h e a r i n g  in 
y o u r  c o m m i t t e e  as  s o o n  as is p r a c t i c a b l e  ( p e n d i n g  r e f e r r a l  
f r o m  t h e  H o u s e  C & R A  C o m m i t t e e )  o n  S e n a t e  B i l l  123 " A n  A c t  
a d o p t i n g  t h e  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  Ac t ;  a n d  p r o v i d i n g  
f o r  a n  e f f e c t i v e  d a t e "

A  c o n s e r v a t i o n  e a s e m e n t  is a v o l u n t a r y  l e g a l  a g r e e m e n t  
m a d e  b y  a p r i v a t e  p r o p e r t y  ow n e r .  T h e  a g r e e m e n t  l i m its, for 
t h e  b e n e f i t  o f  t h e  public, t h e  t y p e  o r  a m o u n t  o f  u s e  of  
p r o p e r t y .  It  is a r e s t r i c t i o n  o n  t h e  u s e  o f  r e a l  e s t a t e .

T h i s  a c t  is n e c e s s a r y  b e c a u s e  c o m m o n  l a w  d o e s  n o t  a l l o w  
s u c h  a r e s t r i c t i o n  o n  t h e  u s e  o f  l a n d  t o  b e  a p e r p e t u a l  
r e s t r i c t i o n  u n l e s s  t h e  r e c i p i e n t  o f  t h e  e a s e m e n t  o w n s  a n  
a d j o i n i n g  p i e c e  o f  land.

T h i s  act, a d o p t e d  b y  46 s t a tes, is a U n i f o r m  act. T w o  
c h a n g e s  t o  t h e  U n i f o r m  A c t  w e r e  m a d e  in t h e  S e n a t e  J u d i c i a r y  
C o m m i t t e e .

T h e  f i r s t  c h a n g e  t o  t h e  o r i g i n a l  b i l l  w a s  t h e  a d d i t i o n  of  
(e) t o  Sec. 3 4 . 1 7 . 0 1 0  s t a t i n g  t h a t  n e i t h e r  t h e  s t a t e  n o r  a 
m u n i c i p a l i t y  m a y  e s t a b l i s h  a c o n s e r v a t i o n  e a s e m e n t  b y  e m i n e n t  
d o m a i n .

T h e  s e c o n d  c h a n g e  w a s  t h e  a d d i t i o n  o f  a p r o v i s i o n  t o  
T i t l e  29 w h i c h  r e q u i r e s  l a n d  u p o n  w h i c h  t h e r e  is a 
c o n s e r v a t i o n  e a s e m e n t  t o  b e  a s s e s s e d  b y  a m u n i c i p a l i t y  b o t h  as 
t h o u g h  t h e r e  w e r e  n o  e a s e m e n t  a n d  as t h o u g h  t h e r e  w e re. In



a d d i t i o n ,  t h e  o w n e r  o f  p r o p e r t y  o n  w h i c h  t h e r e  is a 
c o n s e r v a t i o n  e a s e m e n t  is s u b j e c t  t o  p a y  a n y  t a x  l i a b i l i t y  t h a t  
w a s  a b a t e d  b e c a u s e  of t h e  e a s e m e n t  if t h e  p r o p e r t y  s h o u l d  be 
u s e d  c o n t r a r y  t o  t h e  e a s e m e n t .

T h e  A c t  i t s e l f  d o e s  n o t  i m p o s e  r e s t r i c t i o n s  or 
a f f i r m a t i v e  d u t i e s ;  it a l l o w s  t h e  p r i v a t e  p a r t i e s  t o  e n t e r  
i n t o  c o n s e n s u a l  a r r a n g e m e n t s  w i t h  a c h a r i t a b l e  o r g a n i z a t i o n  or 
a g o v e r n m e n t a l  b o d y  t o  p r o t e c t  l a n d  a n d  b u i l d i n g s  w i t h o u t  the 
e n c u m b r a n c e  o f  c e r t a i n  p o t e n t i a l  c o m m o n  l a w  i m p e d i m e n t s .

I w i l l  a p p r e c i a t e  y o u r  h e a r i n g  t h i s  b i l l  soon, P l e a s e  
c a l l  m e  o r  M e l i s s a  F o u s e  o f  m y  s t a f f  if y o u  h a v e  a n y  
q u e s t i o n s .
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S u b j e c t : S e n a t e  B i l l  123, U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  Act.

P o s i t i o n : T h e  d e p a r t m e n t  d o e s  n o t  o b j e c t  t o  t h i s  b i l l  a n d  at the
p r e s e n t  t i m e  has no p l a n s  or f u n d i n g  t o  p u r c h a s e  c o n s e r v a t i o n  

e a s e m e n t s .  T h e  b i l l  a l l o w s  f o r  t h e  p r e s e r v a t i o n  a n d  c o n s e r v a t i o n  
of n a t u r a l  a n d  h i s t o r i c  r e s o u r c e s  f o r  t h e  p u b l i c  b e n e f i t  w h i l e  

m a i n t a i n i n g  p r i v a t e  o w n e r s h i p  of  t h e  p r o p e r t y .

B a c k g r o u n d : SB 123 h a s  s u p p o r t  f r o m  h i s t o r i c  p r e s e r v a t i o n  a n d

n a t u r a l  h i s t o r y  c o n s e r v a t i o n  g r o u p s .  T h e  b i l l  p r o v i d e s  a p r o c e s s  

w h i c h  a l l o w s  c o n s e r v a t i o n  e a s e m e n t s  t o  b e  d o n a t e d  o r  s o l d  to  a 
g o v e r n m e n t a l  or c h a r i t a b l e  n o n - p r o f i t  o r g a n i z a t i o n .

C o m m o n  l a n d  l a w  d o e s  n o t  a l l o w  a c o n s e r v a t i o n  e a s e m e n t  

r e s t r i c t i o n  t o  a t t a c h  to l a n d  in p e r p e t u i t y .  It is b a s e d  on 
m o d e l  l e g i s l a t i o n  d r a f t e d  b y  t h e  N a t i o n a l  C o n f e r e n c e  of 

C o m m i s s i o n e r s  on U n i f o r m  S t a t e  Laws. A l a s k a  is o n e  o f  f o u r  
s t a t e s  w i t h o u t  a c o n s e r v a t i o n  e a s e m e n t  law.

C o n s e r v a t i o n  e a s e m e n t s  w i l l  p r o v i d e  p u b l i c  l a n d  m a n a g e r s  w i t h  an 

a l t e r n a t e  a c q u i s i t i o n  m e t h o d  to e m p l o y  in a p p r o p r i a t e  

c i r c u m s t a n c e s  so as to  b e n e f i t  b o t h  t h e  p r i v a t e  a n d  p u o l i c  

s e c t o r s .  It is a c o s t - e f f e c t i v e  w a y  to p r o t e c t  h i s t o r i c  a n d  

n a t u r a l  v a l u e s  cn p r i v a t e  l a n d s  w i t h o u t  t h e  c o s t  of fee s i m p l e  

p u r c h a s e  of t h e  land. T h e  o w n e r  is c o m p e n s a t e d  t h r o u g h  p u r c h a s e  

of the e a s e m e n t  o r  t h e  a b i l i t y  to d e d u c t  t h e  v a l u e  of  the 

e a s e m e n t  f r o m  f e d e r a l  i n c o m e  t a x e s  as a c h a r i t a b l e  gift. B e c a u s e  

the p r o p e r t y  r e m a i n s  in p r i v a t e  o w n e r s h i p ,  it r e m a i n s  on l o c a l  

tax rolls, a n d  t h e  p u b l i c  d o e s  not t a k e  on the r e s p o n s i b i l i t y  of 

m a i n t e n a n c e  a n d  o p e r a t i o n  of the p r o p e r t y .
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C o n s e r v a t i o n  e a s e m e n t s  can be u s e d  to p r o t e c t  p u b l i c  v a l u e s  in 
h i s t o r i c  s t r u c t u r e s  a n d  a r c h a e o l o g i c a l  sites, natural, s c e n i c  a n d  

o p e n  spaces, f i s h i n g  s t r e a m s  o r  w a t e r s h e d  or c r i t i c a l  w a t e r f o w l  
n e s t i n g  a r e a s .

S i n c e r e l y ,

I.ennie G o r s u c h  

C o m m i s s i o n e r

cc: B i l l  S p o n s o r

C o m m i t t e e  M e m b e r s  

B o b  E v a n s  
D e n b y  L l o y d  

G a r y  G u s t a f s o n  
N e i l  J o h a n n s e n  

J u d i t h  B i t t n e r
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W H A T  W O U L D  T H E  
B I L L - D O ? .

W H A T  IS A
C O N S E R V A T I O N
E A S E M E N T ?

W H A T  KI N D  O F  
E A S E M E N T S  A R E  
W E  T A L K I N G  
A B O U T ?

IS T H I S  A 
N E W  IDEA?

SB ' — ALASKA CONSERVATION EASEMENT B IL L

SB __ w o u l d  provide---the l e gal p r o c e s s  to cr e a t e
c o n s e r v a t i o n  e a s e m e n t s  on p r i v a t e  p r o p e r t y  in A l a s k a .

A c o n s e r v a t i o n  e a s e m e n t  is- a l e gal a g r e e m e n t  m a d e  
• v o l u n t a r i l y - b y  a-privace- p r o p e r t y  o w n e r  to limit, for 
t h e  b e n e f i t  of the p u b lic, the type or a m o u n t  of use of 
a property.' The e a s e m e n t  m a y  be d o n a t e d  or it m a y  be 
sold. An e a s e m e n t  is c r e a t e d  to p r o t e c t  n atural, 

-scenic-, o p e n  space, h i s t o r i c a l  or c u l t u r a l  v a l u e s .  The 
e a s e m e n t  is a c c e p t e d ,  h e l d  a n d  m o n i t o r e d  b y  a 
g o v e r n m e n t a l  .agency or..an a p p r o p r i a t e  n o n p r o f i t  
c o r p o r a t i o n .  S i m p l y  put, the e a s e m e n t  is a r e s t r i c t i o n  
o n - t h e  use- of* r e a l  -estarte. -  .....

T w o  t ypes of e a s e m e n t s  w h i c h  w o u l d  be f r e q u e n t l y  u s e d  
are H i s t o r i c  E a s e m e n t s  and W i l d l i f e  C o n s e r v a t i o n  
E a s e m e n t s .  A  t y p i c a l  H i s t o r i c  E a s e m e n t  w o u l d  be the 
v o l u n t a r y  w r i t t e n  a g r e e m e n t  of the o w n e r  of a h i s t o r i c  
b u i l d i n g  to p r e s e r v e  the h i s t o r i c  c h a r a c t e r  of the 
b u i l d i n g  a n d  not to r e p l a c e  it w i t h  a n y  o t h e r  
s t r u c t u r e .  A  W i l d l i f e  C o n s e r v a t i o n  E a s e m e n t  m i g h t  
p r o v i d e  for the p e r p e t u a l  p r e s e r v a t i o n  of the w a t e r s h e d  
of a p a r t i c u l a r l y  u n i q u e  f i s h i n g  stre or a c r i t i c a l  
w a t e r f o w l  n e s t i n g  area.

No, c o n s e r v a t i o n  e a s e m e n t s  w e r e  first u s e d  in the 
1880s. A l a s k a  is o n e  of f o u r  s t a t e s  w i t h o u t  a 
c o n s e r v a t i o n  e a s e m e n t  law to ta k e  a d v a n t a g e  of the l a n d  
m a n a g e m e n t  tool w h i c h  has b e e n  c a l l e d  a " t e r r i f i c  
a l t e r n a t i v e  to fee a c q u i s i t i o n . "
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W H Y  DO WE N E E D  
A LAW TO DO 
T H I S ?

W H A T  A R E  T H E
P U B L I C
A D V A N T A G E S ?

An  A l a s k a  c o n s e r v a t i o n  e a s e m e n t  law is n e c e s s a r y  
b e c a u s e  the c o m m o n  laws that g o v e r n  la n d  do not a l l o w  
s u c h  a r e s t r i c t i o n  to a t t a c h  to the land in p e r p e t u i t y  
in t h ose i n s t a n c e s  w h e r e  the G r a n t e e  of T h e  E a s e m e n t  
d o e s  n u t  o w n  an a d j o i n i n g  p a r c e l  of land. The new law 
w o u l d  r e m o v e  that r e s t r i c t i o n  to a l l o w  c e r t a i n  
c h a r i t a b l e  and g o v e r n m e n t a l  o r g a n i z a t i o n s  to have 
e n f o r c e a b l e  e a s e m e n t s  w i t h o u t  o w n i n g  the a d j o i n i n g  
land. 

rr
SB is e s s e n t i a l l y  v e r b a t i m  f r o m  the U n i f o r m  
C o n s e r v a t i o n  A c t  w h i c h  was d r a f t e d  as a m o d e l  law b y  
the N a t i o n a l  C o n f e r e n c e  of C o m m i s s i o n e r s  on U n i f o r m  
S t a t e  Laws.

A c o n s e r v a t i o n  e a s e m e n t  p r o v i d e s  a c o s t - e f f e c t i v e  w a v  
to p r o t e c t  p u b l i c  v a l u e s  of p r i v a t e  land. T h e s e  v a l u e s  
m a y  be n a t u r a l ,  h i s t o r i c ,  s c e n i c  or c u l t u r a l .  It 
a l l o w s  s u c h  v a l u e s  to b e  p r o t e c t e d  w i t h o u t  the cost of 
fee s i m p l e  p u r c n a s e  of land. The l a n d  s t a y s  in p r i v a t e  
o w n e r s h i p .

B e c a u s e  the l a n d  s t a y s  in p r i v a t e  hands, it a l s o  s t ays 
o n  the l o c a l  tax r o l l s . T h e  a s s e s s e d  v a l u a t i o n  m a y  
i n c r e a s e  or  d e c r e a s e  d e p e n d i n g  on  the n a t u r e  of the 
e a s e m e n t .  F o r  e x a m p l e  a h i s t o r i c  e a s e m e n t  m a y  m a k e  the 
p r o p e r t y  m o r e  v a l u a b l e  f o r  t o u r i s t  r e l a t e d  u s e  w h i l e  a 
c r i t i c a l  h a b i t a t  e a s e m e n t  w o u l d  p r o b a b l y  r e d u c e  v a l u e  
b e c a u s e  d e v e l o p m e n t  w o u l d  be p r o h i b i t e d .

F u r t h e r m o r e ,  s i n c e  the p r o p e r t y  s t a y s  in p r i v a t e  
o w n e r s h i p  the p u b l i c  d o e s  n o t  i n c u r  the m a n a g e m e n t  
c o s t s  that w c u l d  c o m e  if the l a nds o r  b u i l d i n g s  w e r e  
p u b l i c l y  owned. W h i l e  the p u b l i c  h o l d e r  of the 
e a s e m e n t  m u s t  m o n i t o r  the a g r e e m e n t  this w o u l d  be an  
e x t r e m e l y  m o d e s t  cost.
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W H Y  W O U L D  A P R I V A T E  
L A N D O W N E R  W A N T  
TO C R E A T E  AN
E A S E M E N T ?  T h e  l a n d o w n e r  w h o  d o n a t e s  a c o n s e r v a t i o n  easement, to a

p u b l i c  a g e n c y  or q u a l i f i e d  c h a r i t y ,  can c l a i m  f e d e r a l  
i n c o m e  tax d e d u c t i o n s  for the c h a r i t a b l e  gift. In the 
a l t e r n a t i v e  the l a n d o w n e r  m a y  s e l l  the e a s e m e n t  for 
w h a t  he c o n s i d e r s  a fair price. All su c h  t r a n s a c t i o n s  

M, w o u l d  be v o l u n t a r y .  No  g o v e r n m e n t a l  t a k i n g  t h r o u g h  
e m i n e n t  d o m a i n  w o u l d  be i n v o l v e d .

E s t a t e  taxes c a n  also be r e d u c e d  t h r o u g h  the d o n a t i o n  
of an e a s e m e n t .  P r o p e r t y  r e s t r i c t e d  by a p e r p e t u a l  
c o n s e r v a t i o n  e a s e m e n t  e i t h e r  b e f o r e  the l a n d o w n e r ' s  
d e a t h  or e x e c u t e d  as an e l e m e n t  of h i s / h e r  will, m u s t  
be v a l u e d  in the e s t a t e  at its r e s t r i c t e d  value, 
r e s u l t i n g  in l o w e r  taxes.

H O W  L O N G  D O E S
AN  E A S E M E N T  L A S T ?  A  c o n s e r v a t i o n  e a s e m e n t  w o u l d  r e s t r i c t  the l a n d  for

o n l y  as lo n g  as a g r e e d  to by  the owner.

W H A T  A B O U T
PU B L I C  A C C E S S ?  U n d e r s t a n d a b l y ,  m o s t  l a n d o w n e r s  w a n t  to r e t a i n  an

a b i l i t y  to c o n t r o l  a c c e s s  to l a n d  t h a t  is s t ill 
theirs. The l a n d o w n e r  and the g r a n t e e  of the e a s e m e n t  
may, h o wever, p r o v i d e  for p u b l i c  a c c e s s  if the 
l a n d o w n e r  so agrees.

IN SUM M A R Y ;  C o n s e r v a t i o n  e a s e m e n t s  are flexi b l e ,  
a d a p t a b l e  a g r e e m e n t s  t a i l o r e d  to the n e e d s  of the 
p r o p e r t y  o w n e r  a n d  the c h a r a c t e r  of the p r o p e r t y .  
S p e c i f i c  p u b l i c  b e n e f i t s  a r e  p r o v i d e d  —  w i t h o u t  the 
e x p e n s e  of p u r c h a s e  a n d  w h i l e  m a i n t a i n i n g  the la n d  in 
p r i v a t e  o w n e r s h i p .
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Ceeping j 
lowntowri 
n shape •
>eal insures facade 
f Wendler Building
HONZELLAR

Th* ownor of a downtown 
dmark acquired from Dm  Mu- 
tpolity of Anchoret* In ISM 
i donated the building'* exte- 
r and air rights to a city- 
aied, non-profit corporation. 
Bill Uundy, owner of th* 
ndler Building at 000 D St. i 
1 terms of th* agreement with 
:hor*g« tUxtortc Proper:tea 
. require him to maintain th* 
ade and to Insure the building 

replacement, among other 
all ilona
In return, be will recelv* a tax 
wfll for th* dona bun, known 
a "historic preservation and 
aervatlon eaaetnenl," and re- 
t ownerahlp of the bulldlng'a 
■rior.
>lundy made the donation Just 
ir* the end of th* 1868 tax 
r. The all* of the tax benefit 
not be known until an ay- 

xal It done within the next 
•  month* to tee how the do- 
on affect* th* property'* 
«, he tild.
•rry Hoffman, executive <tt- 
x  of Anchorage Hlaloric 
wnlee, atld th* potential tax 
hi la tlubla, and th* carpo­
rt hope* the trenaadlon will 

inter**! In M**mfnt* to 
the preterv* th* city's hi*- 
biiUdiMfc
-i* Wendler Building waa 
by merchant AJ. Wendler 
I] u  a grocary (tore with 
I quarter* on th* second 

Th* grocery, altueted at 
th Avenua and { Street*.

S M l t i l d k g ^ M

B u i l d i n g

Continued from peg* B-l

waa one of S3 butlneate* that 
opened on the clty'a main afreet 
the tame year.

The buslneaa waa converted (o 
a retuunnl and bar by 
Wcndler'a daughter and waa re­
named Club 2d. In 1983, th* prop­
erty waa sold and the building 
donated to the city on th* condi­
tion that It be moved. A renova­
tion plan by a partnership that In­
cluded Mundy was accepted by 
the city, which spent W7.000 to 
move the building to Its present 
location. .  • • 1

’ Another structure, called the 
Landmark Building, waa built be­
hind the historic building to boost 
Ilf available space. Mundy said a 
Portion of the Landmark's sec­
ond floor waa designed to be used, 
wllh the Wendler Building as a '  
restaurant—a plan h* still bopea 
to pursue when th* Anchorage ( 
economy Improves.

Donation of th* air rights 
means no structure taller than 
lha existing buildings can be built 
on the site.

The Insurance provision re­
quires that If the Wendler Build­
ing bums or la destroyed by rut 
earthquake or some other disas­
ter, proceeds must be used to 
build a replica, or lo situate and 
restore another historic building 
odtheall*.

For axample, he said, Anchor­
age Historic Properties might 
want to mov* on* of several 
other buildings now In norig* at 
lha Cook Inlet Pretrial Facility If 
th* Wendler Building ware dsa- , 
troyed.

Mundy as Id tax Incesvllvea for 
historic buildings changed along 
with other tax law* In 1888, and If , 
la doubtful lha renovation project 
could have been done under c u n ' 
rent rule*, which Umll an Indl- 
vdduaTi use of rehabilitation In-' 
■retlmenlcredit*. .-, r

‘ Hoffman a* Id change* to re- ' 
store *om« of th« Ux benefit*am,, 
scheduled for consideration byV| 
Con areas, but tliaU* benefits re­
main utidsr present Isas for 
hwlrwssea owning historic alruc-

—  'Si
«v>'‘ ’ • '■ . * * - ».<* \

V v * . /
• W^we m—M ■ , . - . v . . ; .  - x \ V . - -

TimTTTCI r Itor*

M l Mundy will grt a tax benefit for donallng the W endler Building's exterior to  a non-prnfk.

T o b * * i lg r lax ben*fits.latbl* for la 
landmark buildings must be 
tired on th* NslkxieJ Register of 
Hlitoric Place*. About a down' 
Anchors** buildings are on lha 
registry, she said.

AiKhure** Historic Proper- 
ll*o plans an oflort ihla year to 
eat mnre bulldlnea ll«r-vf ni -ta­

el* red ellglbl* for Bating If owt>-: 
ere decide 10 pursue tho designa­
tion. • • . -iff

Anchorage Historic Proper! a* t  
Inc. waa formad by a 11.7 million i 
volar Inlllallv* as part of th* 
clty'a 1'rujM.i Hue program lhal 
•Iso led lo lha consttucllon of
nar\> • anH nuM ln

Th* corporation ua*a th* 
money a* an endowment lo pro- - 
lect historic proparilea and l o . 
operate a revolving loan fund.1 
Hoffman said lha organist lion U 1 
working lo be self-supporting 
Ihrnuidi semed revsnuee, mem­
bershipa, conlribullon* and proj-
Arif n re n le  _______



I n t r o d u c e d  b y :  A n c h o r a g e  M u n i c i p a l  A s s e m b l y

D a t e :  N o v e m b e r  1 6 ,  1 9 8 8

R E S O L U T I O N  O F  T H E  A L A S K A  M U N I C I P A L  L E A G U E  

R E S O L U T I O N  N O .

A R E S O L U T I O N  R E G A R D I N G  T H E  H I S T O R I C  E A S E M E N T  
E N A B L I N G  A C T  A N D  U N I F O R M  C O N S E R V A T I O N  E A S E M E N T

A C T

W H E R E A S ,  h i s t o r i c  p r e s e r v a t i o n  h a s  m a n y  b e n e f i t s  to a c o m m u n i t y  b o t h  

t a n g i b l e  and i n t a n g i b l e ,  a n d

V.'HEREAS, h i s t o r i c  p r e s e r v a t i o n  e a s e m e n t s  a r e  o n e  t a n g i b l e  h i s t o r i c  

p r e s e r v a t i o n  s t r a t e g y ,  and

W H E R E A S ,  the p r o p o s e d  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t  w i l l  e n a b l e  

g o v e r n m e n t s  and q u a l i f i e d  n o n p r o f i t  o r g a n i z a t i o n s  to a c q u i r e / r e c e i v e  
e a s e m e n t s  on r e a l  p r o p e r t y  t h a t  are of u n l i m i t e d  d u r a t i o n ,  and

W H E R E A S ,  the i n h e r i t e d  E n g l i s h  c o m m o n  l a w  of r e a l  p r o p e r t y  l e a v e s  
d o u b t  a b o u t  the e n f o r c e a b i l i t y  of h i s t o r i c  e a s e m e n t s  w h i c h  are n o t  tied to 
an a d j o i n i n g  p r o p e r t y ,  and

W H E R E A S ,  the p r o p o s e d  U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t  r e m o v e s  that 

d o u b t .

NOW, T H E R E F O R E ,  BE IT R E S O L V E D  that the A l a s k a  M u n i c i p a l  L e a g u e  
s u p p o r t s  the e n a c t m e n t  of the U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  At.

T h i s  r e s o l u t i o n  was p a s s e d  by  the g o v e r n i n g  b o d y  of 
M u n i c i p a l i t y  of A n c h o r a g e  o n  N o v e m b e r  15, 1988.
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M E M O R A N D U M  J a n u a r y  2 4 ,  1989

SUBJECT: U n i fo rm  C o n s e r v a t i o n  E a se m e n t  A c t
(SB 123)

TO: S e n a t o r  A r l i s s  S t u r g u l e w s k i

FROM: R i c h a r d  A. B r a d l e y
L e g i s l a t i v e  Counse

«>UCM T SIAM opur*
I U N I A U  A |  A S K  A  S  S I  l

•10/ K A S 4800

M e l i s s a  h a s  a s k e d  t h a t  I  comment on t h e  p u r p o s e s  b e h i n d  t h i s  
u n i f o r m  a c t - -  t h a t  i s ,  w h a t  a r e  t h o s e  r e s t r i c t i o n s  t h a t  t h e  
u n i f o r m  a c t  s e e k s  t o  a d d r e s s ?

I  h a v e  c o p i e d  t h e  m a t e r i a l  f rom  t h e  U n i fo rm  Laws A n n o t a t e d
t h a t  a d d r e s s e s  t h e s e  q u e s t i o n s ;  s e e  p a r t i c u l a r l y  t h e  - " p r e f ­
a t o r y  n o t e . "  Bu t  b e c a u s e  t h i s  u n i f o r m  a c t  seems t o  c o n t a i n  
an u n u s u a l  am oun t  o f  e s o t e r i c  l a w y e r - t a l k ,  I  w i l l  a t t e m p t  a 
b r i e f  u s e r ' s  g u i d e  t o  t h e  U n i fo rm  C o n s e r v a t i o n  E a sem en t  A c t .

The t i t l e  e x p l a i n s  p a r t  o f  w h a t  i s  b e i n g  a t t e m p t e d ;  t h e  i d e a  
i s  t h a t  v a l u a b l e  n a t u r a l  o r  h i s t o r i c ,  p r o p e r t y  now i n  p r i v a t e  
h a n d s  m i g h t  b e  p r o t e c t e d  f o r  f u t u r e  g e n e r a t i o n s  by  g r a n t i n g  
a " c o n s e r v a t i o n  e a s e m e n t "  i n  t h e  p r o p e r t y  t o  a t h i r d  p a r t y ,  
e i t h e r  a  n o n p r o f i t  c o r p o r a t i o n  d e d i c a t e d  t o  t h e  p r o t e c t i o n  
o f  t h a t  k i n d  o f  p r o p e r t y  o r  g o v e r n m e n t .  See s e c .
3 4 . 1 7 . 0 6 0 ( 2 ) .  The h o l d e r  o f  t h e  e a s e m e n t  c a n  t h e n  s u e ,  i f  
n e c e s s a r y ,  t o  s e e  t h a t  t h e  p r o p e r t y  i s  m a i n t a i n e d  a c c o r d i n g  
t o  t h e  t e r m s  o f  t h e  e a s e m e n t .

But  i t  h a s  b e e n  n e c e s s a r y  t o  c h a n g e  t h e  r u l e s  o f  t h e  common
law t o  a c c o m p l i s h  t h i s  p u r p o s e .

The u s u a l  u n d e r s t a n d i n g  o f  an  e a s e m e n t  i s  t h a t  i t  r e l a t e s  t o  
" a n  i n t e r e s t  i n  l a n d . "  The p r o b le m  w i t h  c o n s e r v a t i o n  e a s e ­
m e n t s  i s  t h a t  t h e  i n t e r e s t  h e l d  d o e s  n o t  r e l a t e  t o  any  s u c h  
" i n t e r e s t  i n  l a n d . "  The h o l d e r  o f  t h e  e a s e m e n t  h a s  no r i g h t  
t o  u s e  t h e  l a n d  f o r  any  p u r p o s e ;  i t  m e r e l y  s e e k s  t o  r e g u l a t e  * 
t h e  u s e  by  o t h e r s .

The p r e f a t o r y  n o t e  s t a t e s  t h a t  t h e s e  k i n d s  o f  c o n t r o l s  o v e r  
l a n d  a r e  t y p i c a l l y  c a s t  i n  t h e  s u g g e s t e d  t h r e e  common law  
f o r m s :  e a s e m e n t s ,  c o v e n a n t s  r e a l ,  an d  e q u i t a b l e  s e r v i t u d e s .



S e n a t o r  A r l i s s  S t u r g u l e w s k i  
Page  2
J a n u a r y  24 ,  1989

The n o t e  s u g g e s t s  t h a t  e a s e m e n t s  a r e  g e n e r a l l y  w e l l  u n d e r ­
s t o o d  by c o u r t s  b u t  c o v e n a n t s  and  s e r v i t u d e s  l e s s  s o .  And 
t h e  n o t e  s u g g e s t s  t h a t  t h e  s o l u t i o n  t o  t h e s e  u n d e r s t a n d i n g s  
( o r  p o s s i b l e  m i s u n d e r s t a n d i n g s )  w o u ld  n o t  be  t h e  c r e a t i o n  o f  
a f o u r t h  and new form  o f  i n t e r e s t ,  by  w h a t e v e r  name.

The s u g g e s t e d  s o l u t i o n  i s  t o  t a k e  t h e  e a s e m e n t ,  t h e  w e l l -  
u n d e r s t o o d  m e c h a n i s m ,  a n d  rem ove  t h e  common law  l i m i t a t i o n s  
on i t s  u s e  t o  s o l v e  t h e  p r o b l e m  o f  c o n s e r v a t i o n  e a s e m e n t s .  
T h e se  common law  p r o b le m s  a r e  s t a t e d  i n  S e c .  3 4 . 1 7 . 0 3 0 .

I f  I  may be  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

RAB: kb 
w k k 1/071

E n c l o s u r e
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UNIFORM CONSERVATION EA SEM EN T ACT
Table of Jurisdictions Wherein Act Has Been Adopted

Jurisdiction Laws E ffective Date S ta tu to ry  C itation
Arizona ....................
D istrict o f  Colum­
bia
In d ia n a ....................
M a in e ......................
M innesota ...............
Mississippi...............
Nevada ....................
T exas .........................

W iscons in ...............

1 9 8 5 , c. 171 
D .C.Law 6 -1 1 3

1984 , H .1074
1 985 , C. 395
1 9 8 5 , C. 232
1 986 , C. 404  
1983 , c. 291  
1 9 8 3 , c. 434

1981 , C. 261

4 - 1 8 - 1 9 8 5  •
5 - 1 6 - 1 9 8 6

9 - 1 - 1 9 8 4
6 - 2 1 - 1 9 8 5  * 
5 - 2 4 -1 9 B 5  *
3 - 2 7 -1 9 8 6  
5 - 1 3 -1 9 8 3 *  
9 - 1 - 1 9 8 3

4 -2 7 -1 9 8 2

A .R .S . §§ 3 3 - 2 7 1  to 3 3 - 2 7 6 .
D.C.Code 1 9 8 1 , §§ 4 5 - 2 6 0 1  to  4 5 - 2 6 0 5 .

W est's A .l.C . 3 2 - 5 - 2 .6 - 1  to  3 2 - 5 - 2 .6 - 7 .
3 3  MRSA §§ 4 7 6  to 4 7 9 -B .
M .S .A . §§ 84C .01 to  B4C .05 .
Code 1972 , §§ 8 9 - 1 9 - 1  to 8 9 - 1 9 -1 3 . 
N .R .S .1 1 1 .3 9 0  to  1 1 1 .4 0 0 .
V .T .C .A ., Natural Resources Code §§ 1 8 3 .0 0 1  

to  1 8 3 .0 0 5 .
W .S .A . 7 0 0 .4 0 .

■ Date o f approval.

Historical Note
The Uniform Commit:on Easement Act i u  approved prefatory note and commrau are set forth in thii supple*

by the National Conference of Commissioners on Uniform me.x
State Laws m 1981. The complete teat of the act, the

PREFATORY NOTE
The A ct enables durable restrictions and affirm ative obligations to be attached to real property to 

protect natural and historic resources. Under the conditions spelled out in th i  Act, the restrictions 
and obligations are immune from certain common law impediments which m ight otherwise be raised. 
The A ct maxi mires the freedom of the creators o f the transaction to impose restrictions on the use  of 
land and improvements in order to protect them, and it allows a similar latitude to impose affirm ative  
duties for the sam e purposes. In each instance, if the requirem ents o f the A ct are satisfied, the 
restrictions or affirm ative duties are binding upon the successors and assigns o f  the original parties.

The A ct thus makes it possible for Owner to transfer a restriction upon the use o f Blackacre to 
Conservation, Inc., which will be enforceable by Conservation and its successors whether or not 
Conservation has an interest in land benefitted by the restriction, which is assignable although  
unattached to any such interest in fact, and which has not arisen under circumstances where the 
traditional conditions o f privity o f estate and "touch and concern" applicable to covenants real are 
present. So, also, the A ct enables the Owner o f Heritage Home to obligate him self and future  
owners o f  Heritage to maintain certain aspects o f the house and to have that obligation enforceable 
by Preservation, Inc., even though Preservation has no interest in property benefitted by the 
obligation. Further, rreservation inay obligate itself to take certain affirm ative actions to preserve 
the property. In each case, under the Act, the restrictions and obligations bind successors. The Act 
does not itse lf impose restrictions or affirm ative duties. It m erely allows the parties to do so within 
a consenaual srrangeraept freed from common law impediments, if  the conditions o f the A ct are 
complied with.

T hese conditions are designed to assure that protected transactions serve defined protective 
purposes (Section 1(1)) and that the protected interest is in a "holdr*" which i8 either a governmental 
body or a charitable organization having an interest in the subject m atter (Section 1(2)). The interest 
may be created in the sam e manner as other easem ents in lend (Section 2 (a)). The Act also enables 
the parties to establish a right in a third party to enforce the term s of the transaction (Section 
3(aX3)) if  the possessor of the right is also a governmental unit or charity (Section 1(3)).

The interests protected by the Act are termed "easem ents." The terminology reflects a rejection 
of two alternatives suggested in existing state  acts dealing with non-possessory conservation and 
preservation interests. The first removes the common law disabilities associated with covenants real 
and equitable servitudes in addition to those associated with easem ents. As statutorily modified, 
these three common law interests retain their separate existence as instruments employable for 
conservation and preservation ends. The second approach seek s to create a novel additional interest 
which, although unknown to the common law, is, in 3ome ill-defined sense, a statutorily modified 
am algam  of the three traditional common law interests.

58
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CONSERVATION EASEMENT ACT

ENT ACT
Adopted.
Hutory Citation
I  to 3 3 -2 7 6 .
)§ 4 5 -2 6 0 1  to  4 5 -2 6 0 5 .

- 5 -2 .6 -1  to 3 2 - 5 - 2 .6 - 7 . 
a to 4 7 9 -B .
I to  84C .05 .
7 - 1 9 -1  to 8 9 - 1 9 -1 3 . 

111 .400 .
Resources Code §§ 183 .0 0 1
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The easem ent alternative is favored in the Act for three reasons. First, lawyers a sd  courts are 
moat comfortable with easem ents and easem ent doctrine, less so with restrictive covenants and 
equitable servitudes, and can be expected to experience severe confusion if the Act opu for a hybrid 
fourth interest. Second, the easem ent is the basic less-than-fee interest a t common law; the 
restrictive covenant and the equitable servitude appeared only because o f then-current, but now 
outdated, limitations of easem ent doctrine. Finally, non-possessory interests sa tisfy ing  the require­
ments o f covenant real or equitable servitude doctrine will invariably m eet the Act’s lesn demanding 
requirements as ’'easements." Hence, the Act’s easem ent orientation should not prove prejudicial to 
instruments drafted as real covenants or equitable servitudes, although the converse would not be 
true.

In assim ilating these easem ents to conventional easem ents, the Act allows great latitude to the 
parties to the former to arrange their relationship as they see  f i t  The Act differs in this respect 
from som e existing statutes, such as that in e ffec t in M assachusetts, under which interests o f  this 
nature are subject to public planning agency review.

There are both practical and philosophical reasons for not subjecting conservation easem ents to a 
public ordering system . The A ct has the relatively narrow purpose o f sw eeping aw ay certain 
common iaw impediments which m ight otherwise undermine the easem ents' v - ’idity, particularly 
those held in gross. It is is the intention to facilitate private grants that serve the ends o f land 
conservation and historic preservation, moreover, the requirement o f public agency approval adds a  
layer of complexity which may discourage private actions. Organizations and property owners may 
be reluctant to become involved in the bureaucratic, and som etim es political, process which public 
agency participation entails. P lacing such a requirem ent in the Act may dissuade a sta te  from  
enacting it for the reason that the state  does not wish to accept the administrative and fiscal 
responsibilities o f  such a program.

In addition, controls in the Act and in other state  and federal legislation afford further assurance  
that the Act will serve the public interest. To begin with, the very adoption o f  the Act by a state  
legislature facilitates the enforcem ent o f conservation easem ent serving the public interest. Other 
types o f easem ents, real covenants and equitable servitudes are enforceable, even though their 
myriads o f purposes have seldom been expressly scrutinized by state  legislative bodies. Moreover, 
Section 1(2) o f  the Act restricts the entities that may hold conservation and preservation easem ents 
to governmental agencies and charitable organizations, neither o f  which is likely to accept them on 
an indiscriminate basis. Governmental programs that extend benefits to private donors o f these 
easem ents provide additional controls against potential abuses. Federal tax statu tes and regula­
tion*, for example, rigorously define the circum stances under which easem ent donations qualify for 
favorable tax treatment. Controls relating to real estate  assessm ent and taxation o f  restricted 
propert:"' have been, or can be, imposed by state  legislatures to prevent easem ent abuses or to limit 
potential loss o f local property tax revenues resulting from unduly favorable assessm ent and 
taxation of these properties. Finally, the American legal system  generally regards private ordering 
o f  oroperty relationship* as sound public policy. A bsent conflict with constitutional or statutory  
requirements, conveyances o f  fee  or non-possessory interests by and among private entities i3 the 
norm, rather than the exception, in the United States. By eliminating certain outmoded easem ent 
impediments which are largely attributable to the absence o f a land title recordation system  in 
England centuries earlier, the Act advances the values implicit in this norm.

The Act does not address a number o f issues which, though o f conceded importance, are considered  
extraneous to its primary objective o f  enabling private parties to enter into consensual arrangem ents 
with charitable organizations or governm ental bodies to protect land and buildings w ithout the 
encumbrance o f certain potential common law impediments (Section 4). For exam ple, with the 
exception o f the requirement o f Section 2(b) that the acceptance of the holder be recorded, the 
formalities and effects o f recordation are left to the state's registry system : an adopting sta te  may 
wish to establish special indices for these intercuts, as has been done in M assachusetts.

Similarly unaddressed are the potential impacts o f  a s ta te ’s marketable title laws upon the duration 
of conservation easements. The Act provides that conservation easem ents have an unlimited 
duration unless the instruments creating them provide otherwise (Section 2(c)). The relation3h.p 
b^iween this provision and the marketable title act or other statu tes addressing restrictions on real 
property of unlimited duration should be considered by the adopting state.

The relationship between the Act and local real property assessm ent and taxation practices is not 
dealt with; for example, the e ffec t o f an easem ent upon the valuation of burdened real property 
presents issues which are left to the state and local taxation system . The Act enables the 
structuring of transactions so as to achieve tax benefits which may be available under the Internal 
Revenue Code, but parties intending to attain them m ust be mind' -) o f the specific provisions of the 
income, estate and gift tax laws which are applicable. Finally, the Act neither limits nor enlarges the 
power of eminent domain: such m atters as the scope o f that power and the entitlem ent o f property
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owner* to compensation upon it* exercise are determined not by this Act but by the adopting slate's 
eminent domain code and related statutes.

General Statutory Notes
Arisowa. The Anions act u • substantial adoption of the 

mi|Of provisions ot the Uniform Act. but contains numcroua 
variation!, omiutom and additional matter which cannot be 
clearly indicated by ttaluiory notes.

IWIaaa Add! lection u  follow!:
“32-4-16-7 Tuadoa
“For the purposes oflC  6-1.1. real property subject to i  

coruervmoo casement ihall be assessed end taxed on a buu 
that reflect! the casement."

Mississippi. Addi a lection u  follows:
“5 *9—19—11. Capital Improvements on property upon 

which eaaeaKata have beea greeted.
"With the eiception of 'Mississippi Landmark!,' aa de­

fined by the Antiquities Law of Mississippi (Section 39-7-1 
et seq., Mississippi Code of 1972) end of properties entered 
in the National Register of Historic Pisces, no public mon­

ey, derived either from a special fund or the General Fund, 
thall be espended for capital improvements on any teal 
property upon which a conservation easement has been 
framed unleu the conservation easement is perpetual, s 
fovemmental body is the holder of the easement snd the 
capital improvements are solely for the use and benefit of 
such holder."

Nevada. The Nevada act is t substantial adoption of the 
mtior provisions of the Uniform Act. but contains numerous 
variations, omissions snd addi'-rnsl mailer which cannot be 
clearly indicated by statutory r, :es.

New York. Sections 49-0301 to 49-0311 of lha New 
York Environmental Conservation Law do not constitute s 
substantial adoption of (he Uniform Act, althoufh they 
conuun some similar provisions snd have the same general 
purpose.

UNIFORM CONSERVATION EASEMENT ACT 

1981 A C T

An Act to be known as the Uniform Conservation Easement Act, relating to (here insert 
the subject matter requirements of the various states).

Section Section
1. Definitions. 4. Validity.
2. Creation. Conveyance, Acceptance and Duration. 3. Applicability.
3. Judicial Actions. 6. Uniformity of Application end Construction.

§ I. [Definitions]
As used in this Act, unless the context otherwise requires:
(1) "Conservation easement” means a nonpossessory interest of a holder in real 

property imposing limitations or affirmative obligations the purposes of which include 
retaining or protecting natural, scenic, or open-space values of real property, assuring its 
availability for agricultural, forest, recreational, or open-space use, protecting natural 
resources, maintaining or enhancing air or water quality, or preserving the historical, 
architectural, archaeological, or cultural aspects of real property.

(2) "Holder” means:
(i) a governmental body empowered to hold an interest in real property under the 

laws of this State or the United States; or
(ii) a charitable corporation, charitable association, or charitable trust, the purposes 

or powers of which include retaining or protecting the natural, scenic, or open-space 
values of real property, assuring the availability of real property for agricultural, 
forest, recreational, or open-space use, protecting natural resources, maintaining or 
enhancing air or water quality, or preserving the historical, architectural, archaeologi­
cal, or cultural aspects of real property.
(3) “Third-party right of enforcement" means a right provided in a conservation 

easement to enforce any of its terms granted to a governmental body, charitable 
corporation, charitable association, or charitable trust, which, although eligible to be a 
holder, is not a holder.

COMMENT
Section 1 defines three central elements: can be a holder and who can possess a “third-

What is meant by a conservation easement: who party right o f  enforcement." Only those inter-
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eitg held by a "holder," oa defined by the Act, 
f i l l within the definitions of protected cue- 
menu. Such euements are defined as interests 
in rest property. Even if so held, the easement 
must serve one or more of the following pur­
poses: Protection o f natural or open-space re- 
so*. "es; protection of air or water quality; pres­
ervation o f the historical aspects o f property; or 
othei similar objectives spelled out in subsection 
(1).

A "holder" may be a governmental unit hav­
ing specified powers (subsection <2Xi)) or certain 
types o f charitable corporations, associations, 
and trusta, provided that the purposes o f the 
holder include those same purposes for which 
the conservation easement could have been cre­
ated in the first place (subsection (2Xii)). The 
word "charitable", in Section 1(2) and (3), de­
scribes organizations that are chanties according 
to the common law definition regardless of their 
status as exempt organizations under any tax 
law.

CONSERVATION EASEMENT ACT

Recognition of a "third-party right o f enforce- 
n nt" enables the parties to structure into the 
-ransaction a party that is not an easement 
"holder," but which, nonetheless, has the nght 
to enforce the terms of the easement (Sections 
1(3), 3(aK3)). But the possessor of the third-par­
ty enforcement right must be a governmental 
body or a charitable corporation, association, or 
trust. Thus, if Owner transfers a conservation 
easement on Blackacre to Conservation. Inc.. ne 
could grant to Preservation. Inc., a charitable 
corporation, the right to enforce the terms o f the 
easement, even though Preservation was not the 
holder, and Preservation would be free o f the 
common law impediments eliminated by the Act 
(Section 4). Under this Act, however, Owner 
could not grant a similar right to Neighbor, a 
private person. But whether such a grant might 
be valid under other applicable law o f the adopt­
ing state is left to the law o f that state. (Section 
5(c).)

§ 2

Action in Adopting Jurisdictions
Vuistioas from Official Text:

District of Colubia. Introductory material reads: “For 
the purposa of this act, the term:'.

Maine. In subset (1), omiu "or preserving the histort- 
cat, architectural, archaeological, or cultural aspects".

In subsets. (2X») and (3), substitutes "nonprofit corpora­
tion" for "charitable corporation, chantable association".

Additionally, defines "real properly" to include surface 
waters.

MladadppL Section reads:
"For purposes of this chapter, the following words shall 

have ibe meaning ascribed herein unleu the context other­
wise requires:

"(1) 'Conservation easement' shall mean a nonpossesso- 
ry interest of a holder in real property imposing limits- 
Qoas or afflnnauve obligations, the purposes of which 
include retaining or protecting natural, scenic, historical 
or open-space values of real property, assuring its avail­
ability for agricultural, forest, recreational, educational or 
open-space use. protecting natural features and resources, 
maintaining or enhancing air and water quality or pre­
serving (he natural, triton cab architectural, archaeologi­
cal or cultural aspects of real property.

"(2) 'Holder* shall mean either 
"(a) A governmental body empowered by the law of 

this state or the United States to hold an interest in real 
property, or

“(b) A private, nonprofit, charitable or educational 
corporation, association or trust, the purposes or pow­
ers of which include retaining or protecting the nalural. 
scenic, historical or open-space values of real property,

assuring the availability of real property for agri­
cultural. forest, recreational, educational or cpen-space 
use. protecting natural features and resources, main­
taining or enhancing air or water quality or preserving 
the natural, historical, architectural, archaeological or 
cultural aspects of real property which is the recipient 
or grantee of a conservation easement.
"(3) Third-party nght of enforcement' shall mean a 

nght granted in a conservation casement to a governmen­
tal body or private, nonprofit cbantable corporation, asso­
ciation or trust, which is not a holder but which is eligible 
to be a holder, to enforce any of the terms of the 
conservation easement 

"(4) 'Person' shall mean any natural person or legal 
entity."
Texaa. In subsec. (I), substitutes "designed to" for "the 

purposes of which include" (with conforming grammatical 
variations not affecting substance, e.g., "retain" for "retain­
ing").

In subrec. (2XU), substitutes “created or empowered In" 
for “the purposes or powers of which include" (with con­
forming grammatical variation! not affecting substance, e.g., 
"retain" for "retaining").

In subscc. (3), substitutes "that is eligible to be a holder 
but ia not a holder*' for “, which, although eligible lo be a 
holder, is not a holder*’.

Adds subsec. (4) as follows: " ‘Servient estate’ means the 
real property burdened by the conservation easement," 

Wisconsin. In lubsec. (1), inserts "preserving a bunil 
site, as defined in s. 157.70(lXb)." following "water quali­
ty.".

Library References
Health and Environment «»23.5(4).
CJ.S. Health and Environment §} 91 et seq.. 130, 132.

§ 2. [Creation, Conveyance, Acceptance and Duration]
(a) Except a3 otherwise provided in this Act, a conservation easement may be created, 

conveyed, recorded, assigned, released, modified, terminated, o r otherwise altered or 
affected in the same manner as other easements.

(b) No right o r duty in favo r o f  o r against a holder and no righ t in fa vo r o f a person 
having a third-party right o f enforcement arises under a conservation easement before its 
acceptance by the holder anr a recordation o f the acceptance.
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(c) Except as provided in Section 3(b), a conservation easement is unlimited in duration 
unless the instrument creating it otherwise provides.

(d> An interest in real property in existence at the time a conservation easement is 
created is not impaired by it unless the owner of the interest is a party to the conservation 
easement or consents to it.

COMMENT
Section 2(a) provides that, except to the extent 

otherwise indicated in the Act, conservation 
eesem ents are indistinguishable from easem ents 
recognized under the pre-Act law of the state in 
terms of their creation, conveyance, recordation, 
assignment, release, modification, termination or 
.•'.Iteration. In this regard, subsection (a) reflects 
the Act’s overall philosophy o f  bringing less- 
than-fee conservation interests under the formal 
easem ent rubric and o f extending that rubric to 
the extent necessary to effectuate the Act’s pur­
poses given the adopting state's existing com­
mon law and statutory framework. For exam­
ple, the state's requirements concerning release 
of conventional easem ents apply as well to con­
servation easem ents because nothing in the Act 
provides otherwise. On the other hand, if the 
state's existing law does not permit easem ents in 
gross to be assigned, it will not be applicable to 
conservation easem ents because Section 4(2) ef­
fectively authorizes their assignm ent.

rights or duties under the easem ent prior to the 
recordation o f  the holder's acceptance of i t  

D ie  Act enables parties to create a conserva­
tion easem ent o f unlimited duration subject to 
the power of a court to modify or terminate it in 
states whose case or statute law accords their 
courts that power in the case  o f easem en t See 
Section 3(b). The latitude given the parties is 
consistent with the philosophical premise of the 
A c t However, there are additional safeguards; 
for example, easem ents may be created only for 
certain purposes and may be held only by certain 
''holders.” These limitations find their place 
comfortably within similar limitations applicable 
to charitable trusts, whose duration may also 
have no lim it Allowing the parties to crrate 
such easem ents also enables them to fit witnin 
federal tax law requirem ents that the interest be 
"in perpetuity” if  certain tax benefits are to be 
derived.

Conservation and preservation organizations 
using easem ent programs have indicated a  con­
cern that instruments purporting to impose af­
firmative obligations on the holder may be uni­
laterally executed by grantors and recorded 
without notice to or acceptance by the holder 
ostensibly responsible for the performance of  
the affirm ative obligations. Subsection (b) 
makes clear that neither a  holder nor a person 
having a third-party enforcem ent right ha3 any

Obviously, an easem ent cannot impair prior 
rights o f owners o f  interests in the burdened 
property existing when the easem ent comes into 
being unless those owners join in the easem ent 
or consent to i t  The easem ent property thus 
would be subject to existing liens, encumbrances 
and other property rights (such as subsurface  
mineral rights) which pre-exist the easem ent  
unless the owners o f those rights release them  
or subordinate them  to the easem ent (Section 
2(d).)

Action in Adopting Jurisdictions
Variations from Official Text:

DU trio of Colubta. Section reads:
”(»XD Except u  otherwise provided in this set, a conser­

vation easement may be created, conveyed, recorded, as­
signed, released, modified, term ms led, or otherwise altered 
or affected in the same manner as other casements, provided 
that the reconlanoa of any conservauon easement as defined 
in section 2, or of any assignment, release, modification, 
termination, or other attention of a conservation easement 
shall be exempt from (he recordation lax imposed by section 
303 of the District of Columbia Real Estate Deed Rec­
ordation Tax Act, approved March 2, 1962 (76 Sul. 12; 
D.C.Code. sec. 43—923). ind Tram the transfer tax imposed 
by section 403 of the District of Columbia Revenue Act of 
1980. effective September 13, 1980 {D.C.Law 3-92; D.C. 
Code, sec. 47-903).

"(2) The exemption provided for in subsection (2) of 
this section shall not apply if the conndention for the 
conservation easement exemds $100 in value.
'■(b) No right or duty in favor of or agauist a person 

having a third.piny nght of enforcement anses under a 
conservation easement before us acccptince by the holder 
and a iccordation of the acceptance.

"(c) Except as provided m section 4<b). a conservation 
easement is unlimited in duration unless the muniment 
creating u oiherwise provides.

“(d) An interest in real property in existence at the time a 
conservation easement is created ia not impaired by it unless 
the owner of the interest is a party to the conservation 
easement or consents (o it.

"(e) A conservation easement is valid e -n under the 
following circumstances:

"(1) It is not appurtenant to an interest in leal proper­
ty:

“(2) It can be or has been assigned to another holder;
"(3) It is not of a character that has been recognized 

traditionally at common law;
"(4) It imposes a negative burden;
“(5) It imposes affirmative obligations upon the owner 

of an interest in (he burdened property or upon the 
holder.

"(6) The benefit does not touch or concern real proper* 
ty; or

"(7) There ia no pnvity of estate or of contract." 
Mala*. In subsec. (a), adds "created by written instru­

ment" at (he end thereof.
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ght in favor o f •  person

having a Jrd-party right of enforcement ariiei under a 
cooktyiooo eaiement unlcaa it it accepted by any person 
having a 3rd-party nght of enforcement.'’

Subaec. (c) rtada:
“Except aa provided in this subchapur, a contervauon 

eaiement u unlimited in duration unleu:
“A- The inatrument creating it otherwise provides; or
“B. Change of cireumitances renders the easement no 

longer in the public interest u  determined in an action 
under section 471.“

Adda a subsection which reads: ‘The instrument creating 
a conservation easement must provide in what manner and 
at what umes representatives of the holder of t conservation 
easement or of «iiy person having a Jrd-party nght of 
enforcement shall be mtitied lo enter the land to assure 
compliance."

MlaaMppi. In subsec. (a), substitutes "affected in the 
same method and manner u  other easements" for "affected 
in the same manner u  other easements".

In subsec. (b). substitutes “no right of a person having a 
third-party nght" for "no nght m favor of a person having a 
third-party nght”.

In subaec. (c), inserts “its" following "unlimited in".
In subsec. (d), substitutes “the conservation easement" for 

“it" following “is not impaired by".

r CONSERVATION EASEMENT ACT

Texas. Subaec. '*) reads u  follows: “A right or duty in 
favor of or against a bolder and a right in favor of a person 
having a third-party right of enforcement does not arise 
under a conservation casement before its acceptance by the 
holder and the recordation of the acceptance."

In subaec. (c), substitutes "makea some other provision" 
fm "otherwise provides".

In subaec. (d). substitutes "that exists in real property" for 
"in real property in existence" and otnitt "by it" following 
“impaired".

Adds subsections aa follows:
"(e) A conservation easement must be created in writing, 

acknowledged and recorded in the deed records of (be 
county in which the servient estate ia I coaled, and must 
include a legal description of the real property which consti­
tutes the servient estate.

"(0 If land that has been subject to a conservation ease- 
: ' nl is no longer subject lo such easement, an additional 
tux is imposed on the land equal to the difference, if any, 
between the taxes imposed on the land for each of the five 
yean preceding (be year in which (he easement terminates 
and the lues (hat would have been unpcaed had the land 
not been subject to a conservation easement in each of those 
years, plus interest at an annual rate of seven percent 
calculated from the dates cn which the differences would 
have become due."

Wisconsin. Makes minor language changes not affecting 
lubstance.

§3

Library Reference*
Health and Environment *=*25.3(4),
CJ.S. Health and Environment {5 91 ct seq., 130, 132.

§ 3. [Judicial Actions]
(a) An action affecting a conservation easement may be brought by:
(1) an owner of an interest in the real property burdened by the easement;
(2) a holder of the easement;
(3) a person having a third-party right of enforcement; or
(4) a person authorized by other law.

(b) This Act does not affect the power of a court to modify or terminate a conservation 
easement in accordance with the principles of law and equity.

COMMENT
Section 3 identifies four categories o f persons 

who m ay bring actions to enforce, modify or 
term inate conservation easem ents, quiet title to 
parcels burdened by conservation easem ents, or 
otherwise a ffec t conservation easem ents. Own­
ers o f interests in real property burdened by 
easem ents m ight w ish to sue in cases where the 
easem ents also impose duties upon holders and 
these duties are breached by the holders. Hold­
ers and persons having third-party rights o f  en­
forcem ent m ight obviously wish to bring suit to 
enforce restrictions on the owners' m e  o f  the 
burdened properties. In addition to these three 
categories o f  persons who derive their standing  
from the explicit terms o f the easem ent itself, 
the Act also recognizes that the sta te’a other 
applicable law may create standing in other per­
sons. For example, independently o f the Act, 
the Attorney General could have standing in his 
capacity as supervisor o f charitable trusts, either 
by statute or at common law.

A restriction burdening real property in perpe­
tuity or for long periods can fail o f its purposes 
because o f  changed conditions affecting the  
property or its environs, because the holder o f  
the conservation easem ent may cease to exist, or 
for other reasons not anticipated «  the time of  
its creation. A variety o f  doctrines, including 
the doctrines o f  changed conditions and cy  p rts ,  
have been judicially developed and, in many 
states, legislatively sanctioned as a basis for 
responding to these vagaries. Under the 
changed conditions doctrine, privately created  
restrictions on land use may be terminated or 
modified if  they no longer substantially achieve  
their purpose due to the changed conditions. 
Under the statute or case law of som e states, the 
court's order limiting or terminating the restric­
tion may include such term s and conditions, in­
cluding monetary adjustments, as it deems nec­
essary to protect the public interest and to as­
sure an equitable resolution of the problem.
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The doctrine is applicable to real covenants and 
equitable servitude* in all states, but its applies* 
tion to easem ents is problematic in many states.

Under the doctrine o f  cy  pres, if  the purposes 
o f  a charitable trust cannot carried out because 
circumstances have changed after the trust came 
into being or, for any other reason, the settlor’s 
charitable intentions cannot be effectuated, 
courts under their equitable powers may pre­
scribe terms and conditions that may best enable 
the general charitable objective to be achieved

while altering specific provisions o f the trust. 
So, also, in cases where a c h a r i'b le  trustee  
ceases to ex ist or cannot carry out its responsi­
bilities, the court will appoint a substitute trust­
ee  upon proper application and will not allow the 
trust to fail.

The A ct leaves intact the existing case and 
statu te  law o f adopting states as it relates to the 
modification and termination o f  easem ents and 
the enforcem ent o f charitable trusts.

Action in Adopting Jurisdictions
Vaziatioaa from Off!dal Teic  

ladiaaa. Id subsec (b), sddi (be following it (he end 
thereof: **, or the termination of a cotuerviuon easement by 
agreement of I be grin tor and grantee"

Mala*. Section readi:
"I. Action or intervention. An action affecting ■ con­

servation easement may be brought or intervened in by: 
“A. An owner of in interest in the real property bur­

dened by the eaiement;
"8. A bolder of the easement: or 
“C  A person having a ltd-party right of enforcement. 
“2. Intervention only. An action affecting a conserva­

tion easement may be intervened in by the State or a 
political subdivision of (be Stale m which the real property 
burdened by the easement is located.

“3. Power of coun. This subchapter does not affoct the 
power of a court to enforce a conservation easement by 
injunction or proceeding tn equtt- or to modify or terminate 
a conservation easement us accordance with principles of

law and equity. A court may deny equitable enforcement of 
a conservation easement when it finds that change of cir­
cumstances has rendered that easement no longer tn the 
public interest. If the coun so finds, the coun may allow 
damage* as the only remedy in an action to enforce the 
easenvnt.
No comparative economic leu may be used to determine 
under this subsection if a conservation easement is in the 
public interest."

Mississippi. In subsec (a), substitutes “Any action" for 
"An action".

Subsec (aX4) reads: "A person otherwise authorized and 
empowered by law."

In subscc. (b). inserts ". and shall not be construed to," 
following "This Act does not".

Ttxa*. In subsec (»X4). inserts "some" following "au­
thorized by".

Wisconsin. MaJtes minor language changes not affecting 
substance.

Library References
Health and Environment «»2S.J(4).
CJ.S. Health an; Environment 91 et seq., 130, 132.

§ «. [Validity]
A conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder;
(3) it is not a of a character that has been recognized traditionally at common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obligations upon the owner of an interest in ‘he burdened 

property or upon the holder;
(6) the benefit does not touch or concern real property; or
(7) there is no privity of estate or of contract.

COMMENT
One o f the Act's basic goals is to remove 

outmoded common law defenses that could im­
pede the use of easem ents for conservation or 
preservation end.'. Section 4 addresses this goal 
Ly comprehensively identifying these defenses  
snd negating thi ir use in actions to enforce 
conservation or piercrvation easements.

Subsection (1) irdicates that easem ents, the 
benefit o f which is held in gross, may be en­
forced against the grantor or his successors or 
assigns, by stating that the easem ent need not
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be appurtenant to an interest in real property, it 
elim inates the requirement in force in som e  
states that the holder of the easem ent must own 
an interest in real property (the "dominant e s­
tate") benefitted by the easement.

Subsection (2) also clarifies common law by 
providing that an easem ent may be enforced by 
3n assignee of the holder.

Subsection (3) addresses the problem posed by 
the common law's recognition of easements that

served only a  limited t 
reluctance to approve 
Easement* serving th 
ration ends enumerate 
o f enforcem ent under 
cordingly, subsection i 
vation nr preservatior 
forceablc solely becac 
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—those preventing th 
land from performinm 
would be privileged ti: 
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"novel" negative burcl 

Subsection (5) addr 
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upon either the owner 
or upon the holder. . 
was viewed by the ct 
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firm ative acts. iThe s 
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VaHatiooi from Official T< 
Diitziet of Columbia. O

Maine. In subsec. (I), 
following "to".

Adds a subscc. (8) which 
successor and assigns of tht

Health and Environment 
CJ.S. Health ind Enviro

§ 5 . [A p p lic a b ility

(a) This Act applii 
this Act, whether d 
servitude, restrictior

(b) This Act aDpli 
been enforceable hat 
contravenes the con

(c) This Act does 
preservation easemt 
otherwise, that is er

There are four ciasi
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clanfies common law by 
ment may be enforced by 
der.

sses the problem posed by 
ignition of easem ents that

served only a limited number of purposes and its 
reluctance to approve so-called "novel incidents." 
Easem ents serving the conservation and preser­
vation ends enumerated in Section 1(1) m ight fail 
of enforcement under this restrictive view. Ac­
cordingly, subsection (3) establishes that conser­
vator  or preservation easem ents are not unen­
forceable solely because they do not serve pur­
poses or fall within the categoiiea o f  easem ents  
traditionally recognized at common law.

Subsection (4) deals with a variant o f the fore­
going problem. The common law  recognized  
only a limited number o f  "negative easem ents"  
—those preventing the owner o f the burdened  
land from performing acts on his land that he 
would be privileged to perform absent the ease­
ment. Because a far wider range o f negative  
burdens than those recognized at common law  
might be imposed by conservation or preserva­
tion easem ents, subsection (4) m odifies the com ­
mon law by eliminating the defense that a con­
servation or preservation easem ent im poses a 
“novel" negative burden.

Subsection (5) addresses the opposite prob­
lem—the unenforceabilit/ a t common law o f  an 
easem ent that imposes affirm ative obligations 
upon either the owner o f the burdened property 
or upon the holder. Neither o f those interests 
was viewed by the common law as true ease­
ments a t all. The first, in fact, w as labelled a 
"spurious" easement because it obligated the  
owner of the burdened property to perform af­
firmative acts. (The spurious easem ent was dis­
tinguished from an affirm ative easem ent, illus­
trated by a right o f way, which em powered the

easem ent's holder to perform acta on the bur­
dened property that the holder would not have 
been privileged to perform absent the esaemenr.)

Achievem ent o f conservation or preservation 
goals m ay require that affirm ative obligations 
he incurred by the burdened property owner or 
by the easem ent holder or both. For example, 
the donor o f a facade easem ent, one type of  
preservation easem ent, may agree to restore the 
facade to its original state; conversely, the hold­
er of a facade easem ent may agree to undertake 
restoration. In either case, the preservation  
easem ent would impose affirm ative obligations. 
Subsection (S) treats both interests as easem ents 
and establishes that neither would be unenforce­
able so le ly  because it is affirm ative in nature.

Subsections (6) and (7) preclude the touch and 
concern and privity of estate or contract defens­
es, respectively. Strictly speaking, they do not 
belong in the Act because they have traditionally 
been asserted  as defenses against the enforce­
ment not o f  easem ents but o f real covenants and 
of equitable servitudes. The case law dealing  
with these three classes o f  interests, however, 
had become so  confused and arcane over the 
centuries that defenses appropriate to one of  
these classes may incorrectly be deemed applica­
ble to another. The inclusion o f the touch and 
concern and privity defenses in Section 4 is a 
cautionary measure, intended to safeguard con­
servation and preservation easem ents from in­
validation by courts that m ight inadvertently 
confuse them with real covenants or equitable  
servitudes.

Action in Adopting Jurisdictions
VvUdoM ftoo Official T u t  

CHatrict of Colombia. OtniU this section.

Milne. In subsec. (I), inserts “or does not run with" 
following "to".

Adds i  subsec. (8) which rods: "It does not run to the 
successor snd uiigns of the holder."

Mialalpfl. Introductory mitenil rods: "A cotunvi- 
tion easement shill be vilid despite the following".

In subeec. (2), substitutes “It msy be" for “It cm be".
Texaa. In subtec. (5), subeurutes "on" for "upon" in 

both instances.
Wisconsin. Mikes minor linguige changes not affecting 

substance.

Library References
Health tnd Environment «=*25.3(4).
CJ.J. Health and Environment §j 91 e« seq., 130. 132. j

•» \
§ 5. [Applicability] - iJ

(a) This Act applies to any interest created after its effective date which complies with 
this Act, whether designated as a conservation easement or as a covenant, equitable 
servitude, restriction, easement, or otherwise.

(b) This Act applies to any interest created before its effective date if it would have 
been enforceable had it been created after its effective date unless retroactive application 
contravenes the constitution or laws of this State or the United States.

(c) This Act does not invalidate any int^-est, whether designated as a conservation or 
preservation easement or as a covenant, equitable servitude, restriction, easement, or 
otherwise, that is enforceable under other law of this State.

COMMENT
There are four classes o f interests to which 65
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R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C o u n s e l

C h r i s  C h r i s t e n s e n  h a s  a s k e d  t h a t  I  s u g g e s t  a  s o l u t i o n  t o  t h e  
c o n c e r n  t h a t  t h e r e  w i l l  b e  e f f o r t s  t o  e v a d e  m u n i c i p a l  ad  
v a l o r e m  p r o p e r t y  t a x a t i o n  by t h e  u s e  o f  c o n s e r v a t i o n  e a s e ­
m e n t s  .

The u s e  o f  t h e  c o n s e r v a t i o n  e a s e m e n t  s h o u l d  r e s u l t  i n  a d e ­
c r e a s e  i n  t h e  v a l u e  o f  t h e  p r o p e r t y  s i n c e  some o f  t h e  r i g h t s  
t o  t h e  u s e  o f  t h e  p r o p e r t y  h a v e  b e e n  t r a n s f e r r e d  t o  a  m u n ic ­
i p a l i t y  o r  a  n o n p r o f i t  c o r p o r a t i o n .

The e a s y  a n sw er  i s  t o  p r o v i d e  f o r  some p e n a l t y  on an i n c o n ­
s i s t e n t  u s e  o r  t h e  t r a n s f e r  o f  t h e  e a s e m e n t  t o  t h e  owner  o f  
t h e  p r o p e r t y  t h a t  i s  t h e  s u b j e c t  o f  t h e  e a s e m e n t ;  s u c h  a 
t r a n s f e r  w o u ld  r e s u l t  i n  t h e  m e r g e r  o f  t h e  two e s t a t e s  and  
t h e  e l i m i n a t i o n  o f  t h e  c o n s e r v a t i o n  e a s e m e n t .

W h i le  t h e r e  a r e  u n d o u b t e d l y  m y r i a d  ways  o f  a c h i e v i n g  t h i s  
g o a l ,  I  n o t e  t h e  e x i s t e n c e  i n  s t a t e  l a w  o f  a  s i m i l a r  p r o ­
v i s i o n  t h a t  a p p l i e s  a  s a n c t i o n  on t h e  t r a n s f e r  o f  p r o p e r t y  
r e c e i v i n g  t h e  b e n e f i c i a l  f a r m  u s e  a s s e s s m e n t .  I  r e f e r  t o  AS 
2 9 . 4 5 . 0 6 0 ,  p r i m a r i l y  s u b s e c t i o n s  ( a )  a n d  ( b ) ; t h o s e  s u b ­
s e c t i o n s  p r o v i d e :

S e c .  2 9 . 4 5 . 0 6 0 .  FARM OR AGRICULTURAL LAND. ( a )  Farm 
u s e  l a n d  i n c l u d e d  i n  a  f a r m  u n i t  a n d  n o t  d e d i c a t e d  o r  
b e i n g  u s e d  f o r  n o n f a r m  p u r p o s e s  s h a l l  be  a s s e s s e d  on 
t h e  b a s i s  o f  f u l l  and  t r u e  v a l u e  f o r  f a rm  u s e  and  may 
n o t  be  a s s e s s e d  a s  i f  s u b d i v i d e d  o r  u s e d  f o r  some o t h e r  
n o n f a r m  p u r p o s e .  The a s s e s s o r  s h a l l  m a i n t a i n  r e c o r d s  
v a l u i n g  t h e  l a n d  f o r  b o t h  f u l l  an d  t r u e  v a l u e  and  f a rm
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i s  co n v ey ed  t o  t h e  owner  o f  t h e  p r o p e r t y ,  t h e  owner  
s h a l l  pay  to  t h e  m u n i c i p a l i t y  an  amount e q u a l  t o  t h e  
a d d i t i o n a l  t a x  a t  t h e  c u r r e n t  m i l l  l e v y  t o g e t h e r  w i t h  
e i g h t  p e r c e n t  i n t e r e s t  f o r  t h e  p r e c e d i n g  10 y e a r s ,  a s  
t h o u g h  t h e  l a n d  h a d  n o t  b e e n  a s s e s s e d  s u b j e c t  t o  t h e  
c o n s e r v a t i o n  e a s e m e n t .

(b)  To s e c u r e  t h e  a s s e s s m e n t  u n d e r  t h i s  s e c t i o n ,  an 
owner  o f  l a n d  s u b j e c t  t o  a  c o n s e r v a t i o n  e a s e m e n t  m ust  
a p p l y  t o  t h e  a s s e s s o r  b e f o r e  May 15 o f  e a c h  y e a r  i n  
w h ic h  t h e  a s s e s s m e n t  i s  d e s i r e d .  The a p p l i c a t i o n  s h a l l  
be made upon  forms p r e s c r i b e d  by  t h e  a s s e s s o r  and  s h a l l  
i n c l u d e  i n f o r m a t i o n  t h a t  may r e a s o n a b l y  be r e q u i r e d  to  
d e t e r m i n e  t h e  e n t i t l e m e n t  o f  t h e  a p p l i c a n t .

N o te  some c h a n g e s  s u g g e s t e d .

S i n c e  t h e r e  i s  no r e i m b u r s e m e n t  t o  t h e  m u n i c i p a l i t y  f rom  t h e  
s t a t e ,  I  h a v e  e l i m i n a t e d  t h e  p a r t i c i p a t i o n  by t h e  s t a t e  a s ­
s e s s o r  a n d  t h e  r e f e r e n c e s  t o  t h e  s t a t e .

I  h a v e  s u g g e s t e d  a  t e n  y e a r  p a y b a c k  p e r i o d ,  i n  p l a c e  o f  t h e  
s e v e n  y e a r  i n  AS 2 9 . 4 5 . 0 6 0 .

I f  I  may b e  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  a d v i s e .

RAB:gc 
WKG7/122
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M E M O R A N D U M

TO: S e n a t o r  Jan F a i k s

FROM: J o h n  R e e s e

DATE: M a r c h  9/ 1989

RE: S. B. 123

S.B. 123. I m p l i c a t i o n s  of c o n s e r v a t i o n  e a s e m e n t  on:

1. E l i m i n a t i o n  of p r o p e r t i e s  from tax base/ a n d

2. A b i l i t y  of o w n e r  of p r o p e r t y  to control use of 
e a s e m e n t  o r  even o b t a i n  r e t u r n  of e a s e m e n t  by d o n a t i o n  to a s h a m  
n o n - p r o f i t  o r g a n i z a t i o n .

* * *

1. T a x  B a s e . O b v i o u s l y /  d o n a t i o n  of the e a s e m e n t  
r e m o v e s  the s e g m e n t  of the p r o p e r t y  f r o m  the tax base. P r o p e r t y  
taxes a r e  a f u n c t i o n  of m a r k e t  value/ a n d  the l i m i t a t i o n  of the 
e a s e m e n t  m a y  f r e q u e n t l y  r e d u c e  the m a r k e t  v a l u e  of a p r o p e r t y .  
In some s i t u a t i o n s /  the n a t u r e  o f  a p a r t i c u l a r  e a s e m e n t  may
v i r t u a l l y  e l i m i n a t e  the m a r k e t a b i l i t y  of a p r o p e r t y  and/ 
t h e r e f o r e /  its c o n t r i b u t i o n  to the g e n e r a l  tax base.

On the o t h e r  hand/ this is not r e a l l y  a c h a n g e  in
the law. P r e s e n t l y /  a n y  o w n e r  of a p r o p e r t y  can d o n a t e  the
p r o p e r t y  to a q u a l i f i e d  n o n - p r o f i t  group/ church/ charity/ etc./ 
a n d  t h e r e b y  r e m o v e  it from the tax base. T h e  q u e s t i o n  is w h e t h e r  
there a r e  a n y  c o n t r o l s  on the p r o c e s s .

Th e  c o n t r o l s  a r e  s i m p l e  e c o n o m i c s .

W h a t  the p e r s o n  g i v e s  u p  by d o n a t i n g  the e a s e m e n t  
is v a l u e d  a c c o r d i n g  to the market. If it is i n s i g n i f i c a n t  (e.g. 
c a n n o t  c h a n g e  the facade of a b u i l d i n g  for five y e a r s ) /  the
m a r k e t  v a l u e  will change l i t tle. If it is s u b s t a n t i a l  (e.g.
d o n a t i o n  o f  p r ime d e v e l o p m e n t  a c r e a g e  to be u s e d  as park land)/ 
the loss to the tax rolls w o u l d  be huge. But the d o n a t o r  l oses 
the v a l u e  o f  w h a t  is d o n a t e d  —  v e r y  l i t t l e  in the first e x a m p l e  
a n d  a lot in the second. T h e  tax lo s s  is a small part of the 
loss in e i t h e r  case. T h e  w i l l i n q n e s s  of the c o n t r i b u t o r  is 
t e m p e r e d  by his or her own p e r s o n a l  f i n a n c i a l  well being/
p o s s i b l y  the most e f f e c t i v e  c o n t r o l  in o u r  soc i e t y .

But/ is it s u b j e c t  to a b u s e ?  T h i s  brings us to
the s e c o n d  issue.
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2 .  Uae o f  Easement aa a Ruse to  Avoid T axes . F i r s t /
i t  i s  im p o r ta n t  to  no te  ttia't'"the b a s ic  r a o t iv a t io n  c o n t r o l / s e l f -
i n t e r e s t /  i s  a t  p la y  h e re . I f  someone i s  go ing  to  donate an 
easement/ the maximum f i n a n c i a l  b e n e f i t  o f  do ing  so r e q u i r e s  th a t  
the r e c i p i e n t  be o rg an is e d  as a n o n - p r o f i t  g roup/ meeting the 
s t a t e  and f e d e r a l  re q u irem en ts  f o r  d e d u c t i b i l i t y  o f  
c o n t r i b u t i o n s /  tax c r e d i t s /  e t c .  Under f e d e r a l  law / any 
o r g a n i z a t i o n  r e c e iv in g  tax d e d u c t ib le  g i f t s  must have p r o v i s i o n s  
in i t s  a r t i c l e s  o f  i r c o r p o r a t i o n  and by - law a  which r e q u i r e  a s s e t s
to be used s o l e l y  i'jc  the n o n - p r o f i t  pu rp o se / and i f  d i s s o lv e d /
the a s s e t s  ( in c lu d in g  c o n s e rv a t io n  easem en ts ) must be c o n t r ib u t e d  
to a s im i l a r  tax  q u a l i f i e d  n o n - p r o f i t  g roup . S ta te  law i s
s im i l a r /  a lth ou gh  not q u i t e  a s  s p e c i f i c .  See AS 1 0 . 2 0 .  I t  
cannot be g iven  back (u n le s s  the easement i t s e l f  r e q u i r e s  i t ) .

I f  the c o n t r i b u t o r  d id  r e c e iv e  i t  back/ t h i s  would 
b r in g  due re c a p tu re  r u le s  o f  the I n t e r n a l  Revenue S e rv ic e /  which
would make i t  a v e ry  expens ive  c h o ic e .  On the  o th e r  hand/ i f  the
easement p ro v id ed  f o r  r e tu r n  a f t e r  a p e r i o d /  the ta x  im p l i c a t i o n s  
would be v e ry  sm a l l /  as the m arket v a lu e  e f f e c t  would be v e ry  sm a l l from  the beg inn ing .

I  doubt i f  th e re  a r e  l o c a l  p r o p e r t y  tax re c a p tu re  
r u le s  des igned  f o r  t h i s /  but even w ith o u t  th a t /  the f e d e r a l
income tax  d educ t ion s  and tax c r e d i t s  a r e  the  b ig  items f o r  the 
c o n t r i b u t o r .

* ★ *
In  summary/ a c o n s e rv a t io n  easement a l lo w s  c o n t r i b u t i o n  

o f  p a r t  o f  an a s s e t /  w h i le  le a v in g  i t  p a r t i a l l y  on the t a x - r o l l s /  
r a t h e r  than removing i t  c o m p le te ly .  I t  cannot be used to  a v o id
f c a x c  a  b c c a u o c  f c h o  q i j I s o  t a n  t  i a l  I n t a r n a l  R e v o n u o  S o r v i o o  b o n o f  i  t a
a re  re v e rs e d  i f  th a t  i s  t r i e d .  F e d e ra l  and s t a t e  law r e s t r i c t  i t  
as w e l l .

MEMORANDUM -  S . B .  1 2 3 P a g e  2
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You a s k e d  f o r  i n fo rm a t io n  on c o n s e r v a t i o n  easement s t a t u t e s  in o th e r  
s t a t e s .  You a l s o  asked what f e d e r a l  and l o c a l  t a x  b e n e f i t s  a landowner 
a c h i e v e s  by g r a n t i n g  a c o n s e r v a t io n  easement and how c o n s e r v a t i o n  easements  
a f f e c t  f e d e r a l  and l o c a l  government r e v e n u e s .

In t h i s  memorandum, we p re s e n t  background in f o r m a t i o n  on easements  in 
g e n e r a l  and on c o n s e r v a t io n  easements  in  p a r t i c u l a r ,  and d i s c u s s  the 
c o n s e r v a t i o n  e a s e m e n t  s t a t u t e s  o f  o t h e r  s t a t e s ;  the tax  and revenue 
c o n s e q u e n c e s  o f  c o n s e r v a t i o n  e a s e m e n t s ;  and th e  a p p l i c a b i l i t y  o f  
c o n s e r v a t i o n  easements  to the A l a s k a  s i t u a t i o n .

The p r i m a r y  s o u rc e  o f  in fo rm a t io n  p re sen te d  in t h i s  memorandum i s  Powel l  on 
Real P r o p e r t y . V o l .  3 ,  Chap te r  34A e n t i t l e d  " C o n s e r v a t i o n  Eas e m e n ts , "  by 
W i l l i a m  R .  G i n s b e r g ,  p u b l i s h e d  by Matthew Bender  and Co.  T h i s  a r t i c l e  
p r o v i d e s  a d e f i n i t i v e  and v e r y  r e a d a b le  r e v i e w  o f  the t o p i c  and i s  a t tach ed  
( A t ta c h m e n t  A ) .

In  summary,  we found:

The c o n s e r v a t i o n  easement i s  a w e l l - e s t a b l i s h e d  l e g a l  concept  and i s  
w i d e l y  used throughout the U n ited  S t a t e s  as a means to p r o t e c t  
s c e n i c  o r  o t h e r  n a t u r a l  v a lu e s  o f  p r i v a t e  la nd  and to  p re s e rv e  
h i s t o r i c  s t r u c t u r e s .

B ecau se  a c o n s e r v a t io n  easement i s  h e ld  by a p e r s o n ,  r a t h e r  than by ' 
an a d j a c e n t  p a r c e l ,  the easement i s  c o n s i d e r e d  to be he ld  In g r o s s .  
Under  common law ,  an easement in  g r o s s  can n o t  run w i t h  the  l a n d .  To 
e n s u r e  t h a t  a c o n s e r v a t io n  easement i s  e n f o r c e a b l e  in  p e r p e t u i t y ,  
t h i s  common law d e f i c i e n c y  must be c o r r e c t e d  by s t a t u t e .

P O. Box V , Slate Capitol 
Juneau. A laska 998110100 

M ail Stop J 100 
(907) 4650991
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A laska  i s  one o f  o n l y  fou r  s t a t e s  t h a t  does not  have a c o n s e r v a t i o n  
easement s t a t u t e .

S ta t e  s t a t u t e s  t y p i c a l l y  s p e c i f y :  the purposes  f o r  wh ic h  easements  
may be made; the  t yp es  o f  o r g a n i z a t i o n s  t h a t  are e l i g i b l e  to r e c e i v e  
an easement ;  the d u r a t i o n  o f  an easement ;  and the  p a r t i e s  t h a t  are 
empowered to e n f o r c e  the terms o f  an easement .  In s p e c i f y i n g  the 
p urposes ,  h o ld e r s  and e n f o r c e r s  o f  c o n s e r v a t i o n  ease m en ts ,  s t a t e s  
va ry  c o n s i d e r a b l y .

Landowners  t h a t  donate a c o n s e r v a t i o n  easement to a c h a r i t a b l e  
o r g a n i z a t i o n  a re  e l i g i b l e  f o r  a f e d e r a l  income t a x  d e d u c t i o n .  Land­
owners g r a n t i n g  a c o n s e r v a t i o n  easesnent may a l s o  pay l e s s  l o c a l  
p ro p e r ty  t a x  due to d ec re ase d  v a l u e  of  the p a r c e l .

Governments are the most common h o ld e r s  o f  c o n s e r v a t i o n  easem ents ,  
and easements  r e p r e s e n t  a c o s t - e f f e c t i v e  way f o r  governments  to 
p ro t e c t  the p u b l i c  v a l u e  o f  p r i v a t e  l a n d .  The revenue  foregone by 
a l lo w in g  c o n s e r v a t i o n  easements  i s  c o n s i d e r a b l y  l e s s  than the c o s t  
o f  fee s im p le  p u rch ase  o f  l a n d .

Na t ive  c o r p o r a t i o n s  are  the  m a jo r  p r i v a t e  l andowners  in  A l a s k a .  
C o n s e rv a t io n  easements  may p ro v id e  a way to p r o t e c t  p o r t i o n s  o f  
these l a n d s  from development w h i l e  s t i l l  a l l o w i n g  s u b s i s t e n c e  u s e .

BACKGROUND 

Easements In Genera l

An easement i s  a l e g a l  agreement between a p r o p e r t y  owner and the h o l d e r  o f  
the  easement t h a t  a f f e c t s  the  p re s e n t  owner ' s  and a l l  f u t u r e  owners '  use o f  
the  p r o p e r t y .  An easement i s  a l i m i t a t i o n  on the p o s s e s s o r y  r i g h t s  o f  an 
owner in  the form o f  an e n f o r c e a b l e  p r o p e r t y  r i g h t .

Easements may be n e g a t i v e  o r  a f f i r m a t i v e .  A  n e g a t i v e  easement r e s t r i c t s
th e  use to wh ich  land  s u b j e c t  to the easement may be p u t .  An a f f i r m a t i v e
easement g r a n t s  the r i g h t  to perform c e r t a i n  a c t i v i t i e s  on the p r o p e r t y ,
such as the r i g h t  to c r o s s  th e  land  o r  t o  e r e c t  p o w e r l i n e s .
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An easement may a l s o  be e i t h e r  " a p p u r t e n a n t "  or  " i n  g r o s s . "  An easement 
a p p u r te n a n t  i s  the most f a m i l i a r  form o f  easement and r e f e r s  to the s i t u a ­
t i o n  where two p a r c e l s  o f  l a n d ,  u s u a l l y  a d j a c e n t ,  are he ld  by d i f f e r e n t  
owners ,  and one p a r c e l  i s  b e n e f i t t e d  and the o t h e r  p a rc e l  burdened by the  
g r a n t  o f  c e r t a i n  r i g h t s ,  f o r  example ,  the r i g h t  to c r o s s .  I f  the owner o f  
P a r c e l  A g r a n t s  a r i g h t - o f - w a y  to the owner o f  P a r c e l  8 ,  the r i g h t  o f  the  
owner o f  P a r c e l  B to c r o s s  P a r c e l  A becomes one o f  the  p ro p e r t y  r i g h t s  th a t  
comes w i t h  ownersh ip  o f  P a r c e l  B.  A r i g h t - o f - w a y  i s  an a f f i r m a t i v e  a p p u r ­
te n a n t  easement t h a t  l a s t s  in p e r p e t u i t y  and ru n s  w i t h  the l a n d .

In c o n t r a s t  to the easement a p p u r te n a n t  wh ic h  t r a n s f e r s  p ro p e r t y  r i g h t s  
f rom one p a r c e l  to a n o t h e r ,  the  easement in  g ro ss  t r a n s f e r s  p ro p e r t y  
r i g h t s  from one p a r c e l  to a p e r s o n ,  c o r p o r a t e  or  n a t u r a l ,  t h a t  owns no land  
a t  a l l .  Under common l a w ,  the  easement in  g r o s s  i s  not  a s s i g n a b l e  and 
cannot run w i t h  the  la n d .

The  C o n s e r v a t i o n  E a s em en t

The c o n s e r v a t i o n  easement i s  a r e s t r i c t i o n  on the use o f  r e a l  e s t a t e .  The
easement i s  u s u a l l y  he ld  by a n o n p r o f i t  "or governmental  e n t i t y  and i s  a
neg a t i v e  easement in  g r o s s . A c o n s e r v a t i o n  easement has s p e c i f i c  purposes
commonly i n c l u d i n g  the p r o t e c t i o n  o f  n a t u r a l ,  s c e n i c  or  open space v a lu e s
o r  p r e s e r v i n g  the h i s t o r i c a l  o r  c u l t u r a l  a s p e c t s  o f  r e a l  p r o p e r t y .

C o n s e r v a t i o n  easements were 
p r o t e c t  pa rkw ays .  Dur ing  
began to o b ta in  easements  
w a t e r f o w l .  The N a t io n a l  
c h a s i n g  s c e n i c  easements  
a u t h o r i z e d  the a c q u i s i t i o n  
advantage  o f  f e d e r a l  funds 
Highway B e a u t i f i c a t i o n  A c t .

f i r s t  employed i n  the  l a t e  1880s in  Boston to 
the 1930s ,  th e  U . S .  F i s h  and W i l d l i f e  S e r v i c e  
as a means to  p r e s e r v e  w e t la n d s  f o r  m i g r a to ry  
P a rk  S e r v i c e  a l s o  began the p r a c t i c e  o f  pur-  
a long h ig h w a y s .  In  the 1960s ,  many s t a t e s  

o f  s c e n i c  easements  a long highways t c  take  
made a v a i l a b l e  f o r  t h a t  purpose by the Federa l

As the use o f  
e a s e m e n t  to

s c e n i c  h ighway easements 
o t h e r  o b j e c t i v e s ,  such

h i s t o r i c  p r e s e r v a t i o n ,  was 
New York in 1960, many s t a  
n o n p r o f i t  o r g a n i z a t i o n s  
removed th e  common law 
p e r p e t u i t y .  By 1975,
1984,  44 s t a t e s  had cc 
f o r a  d i s c u s s i o n  o f  s ta

A lthough th e  h ighway bt 
development o f  the coni  
I n t e r n a l  Revenue S e r v i c p  
to  a c h a r i t a b l e  o r g a n i z a t k  
p ro b a b ly  had an even g r e a t e r

d e v e lo p e d ,  the  a p p l i c a b i l i t y  o f  the 
as p r e s e r v a t i o n  o f  open space o r

° d .  B e g in n in g  w i t h  C a l i f o r n i a  in  1959 and 
assed l e g i s l a t i o n  a u t h o r i z i n g  government or

a c q u i r e  c o n s e r v a t i o n  
tdlment to h o l d i n g  an 
: a t e s  had c o n s e r v a t i o n  
it 1 on easement s t a t u t e s  
t u t e s ) .

easements .  The laws 
easement In  g ross  in  
easement s t a t u t e s ;  by 
( s e e  f o l l o w i n g  s e c t i o n

i c a t i o n  a c t  had an im p o r tan t  I n f l u e n c e  on the  
’'.1on easement ,  t h e  1964 d e t e r m in a t i o n  by the 

the v a lu e  o f  a c o n s e r v a t i o n  easement donated 
\s d e d u c t i b l e  f o r  f e d e r a l  income t a x  purposes 
7e c t .
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In  1985,  the Land T r u s t  Exchange ,  a n a t i o n a l  a s s o c i a t i o n  o f  land  t r u s t s ,  
p u b l l . h e d  a s tu d y  o f  the use o f  c o n s e r v a t i o n  easements th roughout the 
U n ited  S t a t e s  (A t tachment B ) .  They found t h a t  o v e r  1 ,7  m i l l i o n  a c re s  were 
p r o t e c t e d  by c o n s e r v a t i o n  easem ents .  Of th ese  easem ents ,  1 .2  m i l l i o n  a c r e s  
were he ld  by the f e d e r a l  gove rnment ,  2 00 ,0 0 0  by s t a t e  and l o c a l  governments  
and 350 ,0 00  a c r e s  by n o n p r o f i t  o r g a n i z a t i o n s .

CONSERVATION EASEMENT STATUTES IN OTHER STATES

The p r im a ry  purpose o f  a s t a t e  c o n s e r v a t i o n  easement law I s  to overcome the 
s h o r t  term n a tu re  o f  an easement in  g r o s s  under  the  common l a w .  Because an 
easement in  g r o s s ,  under  th e  common l a w ,  does not  run w i t h  the land and 
t h e r e f o r e  does not  l a s t  in  p e r p e t u i t y ,  the c o n s e r v a t i o n  easement must be 
c r e a t e d  in s t a t u t e .

Almost  a l l  s t a t e s  have adopted some type o f  c o n s e r v a t i o n  easement s t a t u t e  
d u r in g  the p as t  30 y e a r s .  In  1981,  the N a t io n a l  Con fe rence  o f  Com­
m i s s i o n e r s  on Un i fo rm S t a t e  Laws approved a U n i fo rm  C o n s e r v a t io n  Easement 
A c t  (At tachment C ) .  Many o f  the s t a t e s  t h a t  adopted a c o n s e r v a t i o n  
easement s t a t u t e  d u r in g  the  1980s f a s h i o n e d  t h e i r  s t a t u t e s  a f t e r  t h i s  
u n i fo rm  a c t .

In  e s t a b l i s h i n g  th e  c o n s e r v a t i o n  easement ,  s t a t e  s t a t u t e s  t y p i c a l l y  ad dre ss  
f o u r  t o p i c s :

1) Pu rpose .  Some s t a t e s  may a l l o w  c o n s e r v a t i o n  easements  to be used 
to a c h ie v e  a broad range o f  o b j e c t i v e s ,  w h i l e  o t h e r  s t a t e s  r e s t r i c t  
the use o f  c o n s e r v a t i o n  easements  to  a few s p e c i f i c a l l y  d e f in e d  
p urp o ses .

2) D u r a t i o n .  S t a t e  s t a t u t e s  g e n e r a l l y  p r o v id e  t h a t  c o n s e r v a t i o n  
easements  s h a l l  be in  p e r p e t u i t y  or o f  u n l i m i t e d  d u r a t i o n ,  u n le s s  
the p a r t i e s  p ro v id e  o t h e r w i s e  in  the document c r e a t i n g  the r e s t r i c ­
t i o n s .  Some s t a t e s  s e t  a minimum t e r n  o f  10 to 15 y e a r s .

.
J The o n l y  s t a t e s  t h a t  h ave  n o t  ad opted  a c o n s e r v a t i o n  easement 

s t a t u t e  a re  A l a s k a ,  H a w a i i ,  Kansas  and Wyoming.

^Under the IRS  code ,  the  t a x  b e n e f i t s  f rom d o n a t in g  a c o n s e r v a t i o n  
easement a cc ru e  o n l y  i f  the easement runs  in p e r p e t u i t y .



Representative Cotten
February 19, 1988
Page 5

(3 )  H o ld e r s .  S t a t e  s t a t u t e s  f a l l  i n t o  two c a t e g o r i e s  w i t h  r e s p e c t  to 
the p a r t i e s  th a t  a re  p e r m i t t e d  t o  hold a c o n s e r v a t i o n  easem ent :  
those which a l l o w  o n l y  a government agency to r e c e i v e  an easement 
and t h o s e  w h i c h  a l s o  a l l o w  p r i v a t e  n o n p r o f i t  o r g a n i z a t i o n s  to 
r e c e i v e  e a s e m e n t s .  W i t h i n  t h e s e  c a t e g o r i e s ,  t h e r e  a re  many 
v a r i a t i o n s .  For  ex am p le ,  M i s s i s s i p p i  a l l o w s  on ly  the M i s s i s s i p p i  
Commission ori W i l d l i f e  C o n s e r v a t i o n  to hold c o n s e r v a t io n  eas e m e n ts .  
South C a r o l i n a  a l l o w s  a v a r i e t y  o f  governmental  a g e n c ie s  to ho ld  
easements ,  but a l l o w s  o n l y  one n o n p r o f i t  o r g a n i z a t i o n ,  the N a tu re  
C on se rvan cy ,  to ho ld c o n s e r v a t i o n  easements .  In c o n t r a s t ,  Utah 
a l lo w s  any p a r t y  e n t i t l e d  to own r e a l  p ro p e r t y  i n t e r e s t s  to h o ld  a 
c o n s e r v a t i o n  easement.

(4 )  En fo rcem ent .  The s u c c e s s  o f  a c o n s e r v a t i o n  easement in  a c h i e v i n g  
i t s  o b j e c t i v e  depends i n  p a r t  on en fo rcement o f  the terms o f  the 
a g r e e m e n t ,  and e n f o r c e m e n t  d e p e n d s  on h a v i n g  s t a n d i n g  ( a n d  
r e s o u r c e s )  to s u e .  Few s t a t e  s t a t u t e s  c l e a r l y  s p e c i f y  the  
c a t e g o r i e s  o f  per sons  t h a t  have s t a n d i n g  to e n fo rce  an ag reem ent .  
The U n i f o r m  a c t  recommends t h a t  f o u r  c l a s s e s ,  i n c l u d i n g  t h i r d  
p a r t i e s ,  be granted  s t a n d i n g .

Copies  o f  c o n s e r v a t io n  easement s t a t u t e s  from Oregon ( 1 9 8 3 ) ,  wh ic h  i s  
p a t te rn e d  a f t e r  the  un i fo rm  a c t ,  Washington ( 1 9 7 9 ) ,  C o n n e c t i c u t  (19 7 1 )  and 
Minnesota  (1985)  a re  a t t a ch e d  as  examples (A t ta c h m e n t  D) .

TAX AND REVENUE CONSEQUENCES OF CONSERVATION EASEMENTS

F o r  the p ro p e r t y  owner t h a t  g r a n t s  a c o n s e r v a t i o n  easement,  both f e d e r a l  
Income t a x e s  and lo c a l  p r o p e r t y  t a x e s  may be reduced .  C o n s e r v a t i o n  
easements  t h e r e f o r e  may a c t  to reduce  t h e  t a x  revenues  o f  the f e d e r a l  
government and o f  the l o c a l  governments  in  wh ich  the c o n s e r v a t i o n  easements  
l i e .  In t h i s  s e c t i o n ,  the t a x  consequences  ( f o r  the i n d i v i d u a l )  and the 
revenue consequences ( f o r  govern ments )  a re  d i s c u s s e d .

F e d e r a l  I n come  T a x  C o n s e q u e n c e s

U n d e r  t h e  I n t e r n a l  R evenue  S e r v i c e  ( I R S )  C od e ,  the don at io n  o f  a 
c o n s e r v a t i o n  easement to a q u a l i f i e d  c h a r i t a b l e  o r g a n i z a t i o n  q u a l i f i e s  as a 
t a x - d e d u c t i b l e  c h a r i t a b l e  c o n t r i b u t i o n .  The IRS s t a t u t e  and im ple ment ing  
r e g u l a t i o n s  are a t t a ch ed  in  A t tach m e n t  E ,  and a r e c e n t  t a x  j o u r n a l  a r t i c l e  
on o b t a in in g  the deduct ion  f o r  c o n t r i b u t i o n  o f  a c o n s e r v a t io n  easement i s  
a t t a ch e d  in  Attachment F .
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The f e d e r a l  t a x  law on c o n s e r v a t i o n  easements  i s ,  as you might  e x p e c t ,  
complex .  In b r i e f ,  to q u a l i f y  f o r  a c h a r i t a b l e  d o n a t io n  d e d u c t io n ,  a 
c o n s e r v a t i o n  easement must meet t h r e e  t e s t s :  i t  must c o n s i s t  o f  a q u a l i ­
f i e d  r e a l  p ro p e r t y  i n t e r e s t ,  be g i v e n  to a q u a l i f i e d  o r g a n i z a t i o n  and be 
used ,  in  p e r p e t u i t y ,  e x c l u s i v e l y  f o r  c o n s e r v a t i o n  p u r p o s e s .  Q u a l i f i e d  
o r g a n i z a t i o n s  must have both a commitment t o  p r o t e c t  the  c o n s e r v a t i o n  
purposes  o f  the d on at io n  and the r e s o u r c e s  to e n f o r c e  the r e s t r i c t i o n s .

Q u a l i f i e d  c o n s e r v a t i o n  p u rp o s es  a re  d e f i n e d  a s :

the p r e s e r v a t i o n  o f  l a n d  a r e a s  f o r  o u td oor  r e c r e a t i o n  by ,  or  the 
e d u c a t io n  o f ,  the  g e n e r a l  p u b l i c ;

the p r o t e c t i o n  o f  r e l a t i v e l y  n a t u r a l  h a b i t a t  o f  f i s h ,  w i l d l i f e  or 
p l a n t s  o r  s i m i l a r  e c o s y s te m ;

the p r e s e r v a t i o n  o f  open space ( i n c l u d i n g  fa rm lan d  and f o r e s t  l a n d )  
where such p r e s e r v a t i o n  i s :  1) f o r  the  s c e n i c  enjoyment  o f  the
g e n e ra l  p u b l i c ;  o r  2) p u r s u a n t  to .a c l e a r l y  d e f i n e d  f e d e r a l ,  s t a t e  
o r  l o c a l  g o v e r n m e n t a l  c o n s e r v a t i o n  p o l i c y ,  and w i l l  y i e l d  a 
s i g n i f i c a n t  p u b l i c  b e n e f i t ;  o r

t h e  p r e s e r v a t i o n  o f  an h i s t o r i c a l l y  Im p o r ta n t  l a n d  a rea  o r  a 
c e r t '  5d h i s t o r i c  s t r u c t u r e .

Real  P r o p e r t y  Tax  Consequences

B e c a u s e  a c o n s e r v a t i o n  easement s e v e r e l y  l i m i t s  the uses  to which a 
p ro p e r t y  may be p ut ,  the  market  v a l u e  o f  the p r o p e r t y  shou ld  be reduced .  
S in c e  r e a l  p ro p e r t y  t a x e s  a re  based on a s s e s s e d  v a l u a t i o n ,  c o n s e r v a t i o n  
easements  shou ld reduce p r o p e r t y  v a l u e  and,  t h e r e b y ,  l o c a l  t a x  l i a b i l i t y .  
H o w e v e r ,  some l o c a l  governments  may f a i l  t o  r e c o g n i z e  a c o n s e r v a t io n  
e a s e m e n t  as  a f a c t o r  i n  t h e  a s s e s s m e n t  o f  p r o p e r t y  burdened by a 
c o n s e r v a t i o n  easement .  To en su re  t h a t  th e  e f f e c t  o f  a c o n s e r v a t i o n  
easement i s  c o n s id e re d  i n  th e  d e t e r m i n a t i o n  o f  a s s e s s e d  v a l u e ,  some s t a t e  
s t a t u t e s  s p e c i f i c a l l y  a d d re s s  t h i s  t o p i c  ( s e e  th e  Oregon s t a t u t e  a t  
2 7 1 . 7 8 5 ) .

3A f o r m e r  IR S  a t t o r n e y ,  Stephen  J .  S m a l l ,  who h e lp ed  w r i t e  the 
c u r r e n t  c o n s e r v a t i o n  easement r e g u l a t i o n s ,  I s  now in  p r i v a t e  p r a c t i c e  and 
has r e c e n t l y  w r i t t e n  a book e n t i t l e d  The F e d e r a l  Tax  Law o f  C o n s e r v a t i on 
Eas e m e n ts . T h i s  book,  as  w e l l  as o t h e r  memos on c o n s e r v a t i o n  easement tax 
t o p i c s ,  are a v a i l a b l e  f rom the  Land T r u s t  Exchange .
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V a l u a t i o n  o f  C o n s e r v a t io n  Easements

T h e  p r i m a r y  I s s u e  t h a t  a r i s e s  w i t h  b o t h  t h e  d e d u c t i b i l i t y  o f  a 
c o n s e r v a t i o n  easement d o n a t io n  and l o c a l  p r o p e r t y  t a x  a s se ssm e n t  1s the 
v a l u a t i o n  o f  a c o n s e r v a t i o n  eas e m en t .  Under  t he IRS code and under  most 
l o c a l  taX-_assessment co d e s ,  the  v a l u e  o f  an easement f s  U s  f a i r _ market  
.value., .  As a" p r a c t i c a l  m a t t e r ,  how ever ,  t h e r e  i s  no market T o r  c o n s e r v a t i o n  
easem ents .  They a re  not  o r d i n a r i l y  bought and s o l d ,  thus t h e r e  i s  no 
d i r e c t  method to determ ine  t h e i r  m arke t  v a l u e .

The t r a d i t i o n a l  method o f  v a l u i n g  a c o n s e r v a t i o n  easement i s  the  " b e f o r e  
and a f t e r "  approach where the  v a l u e  o f  the  easement i s  equal  to the 
d i f f e r e n c e  between the f a i r  m arke t  v a l u e  o f  the t o t a l  p r o p e r t y  b e fo re  
g r a n t i n g  o f  the easement and th e  f a i r  m a r k e t  v a l u e  o f  the p r o p e r t y  a f t e r  
the easement .  S in c e  t h e r e  have been v e r y  few s a l e s  o f  p r o p e r t i e s  encum­
bered by co "*vation ease m en ts ,  th e  " a f t e r "  v a l u a t i o n  i s  d i f f i c u l t  to
d e t e r m in e .

A nothe r  method o f  v a l u i n g  c o n s e r v a t i o n  ease m en ts  f o r  IRS purposes  has beeni
u s e d :  the .ggoiparable s a l e s  method.  The com parab le  s a l e s  method s u f f e r s
f rom the same drawbacTT'as  " t h e  ' "Before and a f t e r "  method; s a l e s  d a t a  on 
wh ic h  to base an a p p r a i s a l  a re  s p a r s e .

I s s u e s  o f  c o n s e r v a t i o n  easement v a l u a t i o n  a r e  d i s c u s s e d  in  g i t U e r  d e t a i l  
in  Attachment A,  pp. 5 5 -6 3 ,  and in  A t ta c h m e n t  F .

E f f e c t  on Fe d e ra l  and Loca l  Government Revenues

O b v i o u s l y ,  c o n s e r v a t i o n  easements  cau s e  a d e c r e a s e  in  f e d e ra l  income tax  
reven u es  and in l o c a l  p r o p e r t y  t a x  r e v e n u e s ,  but  as y e t ,  no one has
at tempted to q u a n t i f y  these  d e c r e a s e s .

The Land T r u s t  Exchange ( i n  t h e i r  1985 s u r v e y )  found t h a t  some l o c a l  
governments  were opposed to c o n s e r v a t i o n  easements  because th e y  f e a r e d
e r o s i o n  o f  t h e i r  t a x  b a s e s .  However ,  o n l y  21 p e r c e n t  o f  the r e s p o n d e n t s  to 
the  s u r v e y  i n d i c a t e d  t h a t  any o f  t h e i r  easements  had reduced p ro p e r t y  
t a x e s .  Mr. G insb erg  in  ( h i s  a r t i c l e  a t  pp .  53 - 54)  noted t h a t  f e a r s  o f  
e r o s i o n  o f  the t a x  base have l i t t l e  b a s i s  i n  f a c t :

. . . Any m ean ingfu l  d i m i n u t i o n  i n  th e  t a x  base as a r e s u l t  o f
c o n s e r v a t i o n  easements  i s  h i g h l y  u n l i k e l y  in  most j u r i s d i c t i o n s  
where the  ma jor  p o r t i o n  o f  a s s e s s e d  v a l u e  i s  based on Improvements ,  
not  l a n d .  I f  a r e d u c t i o n  in  a s s e s s e d  v a l u e  occ u r s  as a r e s u l t  o f  
c o n s e r v a t i o n  easements ,  t h e r e  wou ld be c o u n t e r v a i l i n g  economic and
en v i ronm en ta l  b e n e f i t s .  These  would  I n c l u d e  a r e d u c t i o n  In  the 
demand f o r  (and c o s t s  o f )  p u b l i c  s e r v i c e s ,  and enhanced v a l u e s  o f  
o t h e r  p ro p e r t y  in  the a r e a .
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F o r  b o th  th e  f e d e r a l  and l o c a l  g o v e r n m e n t s ,  c o n s e r v a t i o n  easements 
r e p r e s e n t  a c o s t - e f f e c t i v e  way to s e c u re  open space o r  to p r o t e c t  o t h e r  
c o n s e r v a t i o n  v a l u e s .  As the Land T r u s t  Exchange found,  the v a s t  m a j o r i t y  
o f  c o n s e r v a t i o n  easements  a re  h e l d  by f e d e r a l ,  s t a t e  and lo c a l  g o v e rn ­
m e n ts .  Had th e s e  governments  been r e q u i r e d  to purchase  these  p r o p e r t i e s  in 
fee  s im p le  to p r o t e c t  the d e s i r e d  v a l u e s ,  the c o s t s  would be c o n s i d e r a b l y  
g r e a t e r  than the fo regone tax  r ev en u es

APPL ICAT ION TO ALASKA

A l th ou gh  A l a s k a  does not have a c o n s e r v a t i o n  easement s t a t u t e ,  T i t l e  29 
( M u n i c ip a l  Code) r e c o g n i z e s  the  p o s s i b i l i t y  o f  such easements .  A l a s k a  
S t a t u t e  2 9 . 4 5 . 0 5 0 ,  wh ich  s p e c i f i e s  the  o p t i o n a l  exemptions  and e x c l u s i o n s  
t h a t  a l o c a l  government may i n c l u d e  in  i t s  p ro p e r t y  t a x  code ,  a l l o w s  a 
l o c a l  government to exempt from t a x a t i o n  a c o n s e r v a t i o n  easement t h a t  I s  
g r a n t e d  to a gove rnmenta l  body in  p e r p e t u i t y  [AS 2 9 . 4 5 . 0 5 0 ( e ) ) .  b in ce  
A l a s k a  s t a t u t e s  do not  c u r r e n t l y  p ro v id e  f o r  c o n s e r v a t i o n  easements ,  t h i s  
s e c t i o n  o f  the M u n ic ip a l  Code p re sum ab ly  has not  y e t  had any p r a c t i c a l  
e f f e c t .

In  A l a s k a ,  the m a j o r i t y  o f  l an d  i s  owned by f e d e r a l ,  s t a t e  and l o c a l  
g ove rn m en ts ,  and some persons  m igh t  q u e s t i o n  the  need f o r  a c o n s e r v a t i o n  
easement s t a t u t e .  In t h i s  r e g a r d ,  i t  i s  im por tan t  to remember t h a t  a 
c o n s e r v a t i o n  e a s e m e n t  i s  an agreement e n t e re d  i n t o  v o l u n t a r i l y  by a 
p r o p e r t y  owner .  Fo r  some p e r s o n s ,  the  f e d e r a l  and l o c a l  t a x  b e n e f i t s  may 
be the p r i m a r y  re a s o n  t h a t  th e y  w i s h  to e n t e r  i n t o  such an agreement ,  
a l t h o u g h  the Land T r u s t  Exchange .ound t h a t  most landowners  g r a n t in g  
c o n s e r v a t i o n  easements  were m o t i v a t e d  by a d e s i r e  to p r e s e r v e  unique 
c h a r a c t e r  1 s t r i c t ■ of--•the+r-7 ;Tarrd-^_ A "  c o n s e r v a t i o n  easement s t a t u t e  m ere ly  
p r o v i d e s  p r i v a t e  landowners  w i t h  an o p t io n  f o r  p r o t e c t i n g  t h e i r  l a n d .
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A c o n s e r v a t i o n  easement s t a t u t e  may be o f  p a r t i c u l a r  i n t e r e s t  to n a t i v e  
landowners  conce rned  w i t l i  p r o t e c t i n g  lan d s  used f o r  s u b s i s t e n c e .  N a t i v e  
c o r p o r a t i o n s  a re  ma jor  p r i v a t e  landowners  in  A l a s k a .  In t h e o r y ,  the re  i s  
no reason  t h a t  a n a t i v e  c o r p o r a t i o n  cou ld  not  g r a n t  a c o n s e r v a t i o n  easement 
to a governmental  o r  n o n p r o f i t  o r g a n i z a t i o n  f o r  the purposes  o f  p r o t e c t i n g  
i t s  l a n d .  The c o n s e r v a t i o n  easement i s  a v o l u n t a r y  agreement made by a 
p r i v a t e  landowner ,  and the agreement can i n c l u d e  any v a r i e t y  o f  terms and 
c o n d i t i o n s .  Such  an agreement would p resum ab ly  p re c lu d e  a l l  f u t u r e  
development ( n e g a t i v e  easement)  but  a l l o w  an a f f i r m a t i v e  easement a l l o w i n g  
the landowners  to e n t e r  the p r o p e r t y  to p u r su e  s u b s i s t e n c e  a c t i v i t i e s .  
C o n s e r v a t i o n  e a s e m e n t  a g r e e m e n t s  commonly i n c l u d e  s u c h  a f f i r m a t i v e  
easements  f o r  the purposes  o f  i n s p e c t i o n  and e n fo rce m e n t .

I hope you f i n d  t h i s  i n f o r m a t i o n  u s e f u l .  I f  we can p ro v id e  any a d d i t i o n a l  
I n f o r m a t io n ,  p l e a s e  l e t  me know.

Attachments

^We h a v e  n o t  a t t e m p t e d  to  r e s e a r c h  t h e  A l a s k a  N a t i v e  C l a i m s  
S e t t l e m e n t  A c t ,  the A l a s k a  N a t io n a l  I n t e r e s t  Lands C o n s e r v a t io n  A c t ,  o r  the 
r e c e n t  1991 amendments to see w h e th e r  th e s e  s t a t u t e s  c o n t a i n  any p r o v i s i o n s  
t h a t  would p re c lu d e  a n a t i v e  c o r p o r a t i o n  f rom e n t e r i n g  i n t o  a c o n s e r v a t i o n  
easement agreement ;  nor  have we attempted  to a s c e r t a i n  w h e the r  any f e d e r a l  
income t a x  b e n e f i t s  would a c c r u e  to a n a t i v e  c o r p o r a t i o n  g r a n t i n g  a 
c o n s e r v a t io n  easement f o r  s u b s i s t e n c e .  You may w i s h  to have an a t t o r n e y  
under take  these  a n a l y s e s .
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A P P E N D IX  C

U n i f o r m  C o n s e r v a t i o n  E a s e m e n t  A c t

N a t i o n a l  C o n f e r e n c e  o f  C o m m i s s i o n e r s  
o n  U n i f o r m  S t a t e  L a w s

Historical Note
The Uniform Conservation Easement Act was approved 
by the National Conference of Commissioners on Uni* 
form State Laws in 1981. The complete text of the act, 
the prefatory note, and comments are set forth here.

Commissioners' Prefatory Note 
The Act enables durable restrictions and affirmative obli­
gations to be attached to real property to protect natural 
and historic resources. Under the conditions spelled out 
In 'he Act, the restrictions and obligations are immune 
fit. in certain common law impediments which might 
otherwise be raised. The Act maximises the freedom o f 
the creators o f the transaction to impose restrictions on 
the use of land and improvements in order to protect them, 
and it allows a similar latitude to impose affirmative duties 
for the same purposes. In each instance, if the require­
ments o f the Act are satisfied, the restrictions or affirma­
tive duties are binding upon the successors and assigns o f 
the original parties.
The Act thus makes it possible for Owner to transfer a 

restriction upon the use of Blackacre to Conservation, 
Inc., which w ill be enforceable by Conservation and its 
successors whether or not Conservation has an interest in 
land benefited by the restriction, which is assignable 
although unattached to any such interest in fact, and which 
has not arisen under circumstances where the traditional 
conditions of privity of estate and 'touch and concern" 
applicable to covenants real are present. So, also, the A c t 
enables the Owner of Heritage Home to obligate himself 
and future owners of Heritage to maintain certain aspects 
of the house and to ̂ ave that obligation enforceable by 
Preservation, Inc., even though Preservation has no inter­
est in property benefited by the obligation. Further, Pres­
ervation may obligate itself to take certain affirmative

actions to preserve the property. In each case, under the 
Act, the restrictions and obligations bind successors. The 
Act does not itself impose restrictions or affirmative duties. 
It merely allows the parties to do so within a consensual 
arrangement freed from common law impediments, if the 
conditions o f the Act are complied with.
These conditions are designed to assure that protected 

transactions serve defined protective purposes (Section 1(1)) 
and that the protected interest is in a "holder" which is 
either a governmental body or a charitable organiiation 
having an interest in the subject matter (Sectirn 1(2)). 
The interest may be created in the same manner as other 
easements in land .(Section 2(a)). The Act also enables 
the parties to establish a right in a third party to enforce 
the terms o f the transaction (Section 3(a)(3)) if the pos­
sessor o f chat right is also a governmental unit or charity 
(Section 1(3)).
The interests protected by the Act are termed "ease­

ments." The terminology reflects a rejection of two alter­
natives suggested in existing state acts dealing with non- 
possessory conservation and preservation interests. The 
first removes the common law disabilities associated with 
covenants real and equitable servitudes in addition to those 
associated with easements. As statutorily modified, these 
three common law interests retain their separate existence 
as instruments employable for conservation and preser­
vation ends. The second approach seeks to create a novel 
additional interest which, although unknown to the com­
mon law, is, in some ill-defined sense, a statutorily mod­
ified amalgam of the three traditional common law interests.
The easement alternative is favored in the Act for three 

reasons. First, lawyers and courts are most comfortable 
with easements and casement doctrine, less so with restric­
tive covenants and equitable servitudes, and can be expected 
to experience severe confusion if the Act opu for a hybrid
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fourth interest. Second, the easement is the basic less- 
than-fec interest at common law; the restrictive covenant 
and the equitable servitude appeared only because of then- 
current. but now outdated, limitations of casement doc­
trine. Finally, nonpossessory interests satisfying the 
requirements o f covenant real or equitable servitude doc- 
rrinc will invariably meet the Act's less demanding require­
ments as "easements." Hence, the Act's casement orien­
tation should not prove prejudicial to instruments drafted 
as real covenants or equitable servitudes, although the 
converse would not be true.
In assimilating these easements to conventional ease­

ments, the Ac t allows great latitude to the parties to the 
former to arrange their relationship as they see fit. The 
Act differs in this respect from some existing statutes, such 
as that in effect in Massachusetts, under which interests 
of this nature are subject to public planning agency review.
There are both practical and philosophical reasons for 

noc subjecting conservation easements to a public ordering 
system. The Act has the relatively narrow purpose o f 
sweeping away certain common law impediments which 
might otherwise undermine the easements' validity, par­
ticularly those held in gross. If it is the intention to facil­
itate private grants that serve the ends of land conserva­
tion and historic preservation, moreover, the requirement 
o f public agency approval adds a layer o f complexity which 
may discourage private actions. Organizations and prop­
erty owners may be reluctant to become involved in the 
bureaucratic, and sometimes political, process which pub­
lic agency participation entails. Placing such a require­
ment in the Act mav dissuade a state from enacting it for 
the reason chat the state does noc wish to accept the 
administrative and fiscal responsibilities of such a program.
In addition, controls in the Act and in other state and 

federal legislation afford further assurance that the Ac t 
w ill serve the public interest. To begin with, the very 
adoption of the Act by a state legislature facilitates the 
enforcement o f conservation easements serving the p blic 
interest. Other types o f easements, real covenants, and 
equitable servitudes are enforceable, even though their 
myriad purposes have seldom been expressly scrutinized by 
state legislative bodies. Moreover, Section 1(2) of the Act 
restricts the entities that may hold conservation and pres­
ervation easements to governmental agencies and chari­
table organizations, neither of which is likely to accept 
them on an indiscriminate basis. Governmental programs 
that extend benefits to private donors o f these easemenrs 
provide additional controls against potential abuses. Fed­
eral tax statutes and regulations, for example, rigorously 
define the circumstances unde: which casement donations 
qualify for favorable tax treatment. Controls relating to 
real estate assessment and taxation of restricted properties 
have been, or can be, imposed by state legislatures to pre­
vent easement abuses or to lim it potential loss o f local 
property tax revenues resulting from unduly favorable 
assessment and taxation of these properties. Finally, the

American legal system generally regards private ordenng 
of property relationships as sound public policy. Absent 
conflict with constitutional or statutory requirements, 
conveyances of fee or nonpossessory interests by and among 
private entities are the norm, rather than the exception, 
in the United States. By eliminating certain outmoded 
easement impediments which are largely attributable to 
the absence of a land-title recordation system in England 
centuries earlier, the Ac t advances the values implicit in 
this norm.
The Act does not address a number of issues which; 

though of conceded importance, are considered extra­
neous to its primary objective of enabling private parties 
to enter into consensual arrangements w ith charitable 
organizations or governmental bodies to protect land and 
buildings without the encumbrance of certain potential 
common Itw impediments (Section 4). For example, with 
the exception of the requirement of Section 2(b) that the 
acceptance of the holder be recorded, the formalities and 
effects o f recordation are left to the state's registry system; 
an adopting state may wish to establish special indices for 
these interests, as has been done in Massachusetts.
Similarly unaddressed are the potential impacts of a sates 

marketable title laws upon the duration o f conservation 
easements. The A c t provides that conservation easements 
have an unlimited duration unless the instruments creat­
ing them provide otherwise (Section 2(c)). The relation­
ship between this provision and the marketable tide act 
or other statutes addressing restrictions on real property of 
unlimited duration should be considered by the adopting 
state.
The relationship between the Act and the local teal 

property assessment and taxation practices not dealt 
with; for example, the effect of an easement upon the 
valuation of burdened real property presents issues which 
are left to the state and local taxation system. The Act 
enables the structuring of transactions so as to achieve tax 
benefits which may be available under the Internal Rev­
enue Code, but parties intending to attain them must be 
mindful of the specific provisions of the income, estate, 
and gift rax laws which are applicable. Finally, the A a  
neither limits nor enlarges the power of eminent domain; 
such matters as the scope of that power and the entitle­
ment of property owners to compensation upon its exercise 
are determined not by this Act but by the adopting sates 
eminent domain code and related statutes.

Uniform Conservation Easement Act,
1981 Act
An Act to be known as the Uniform Conservation Ease­
ment Act, relating to (here insert the subject matter 
requirements of the various states).
Sec. 1. Definitions.
Sec. 2. Creation, Conveyance, Acceptance, and 
Duration.
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Sec. 3. Judicial Actions.
Sec. 4. Validity.
Sec. 5. Applicability.
Sec. 6. Uniformity of Application and Construction. 

§1. [Definitions]
As used in this Act, unless the context otherwise requires:
(1) “Conservation casement* means a nonpossessory 

interest o f a holder in real property imposing limitations 
or affirmative obligations, the purposes o f which include 
re tainingorprotcctingnatural, scenic, oropen>spacc values 
o f real property, assuring its availability for agricultural, 
forest, recreational, or open-space use, protecting natural 
resources, maintaining or enhancing air or water quality, 
or preserving the historical, architectural, archaeological, 
or cultural aspects of real property.
(2) “Holder" means:
(i) a governmental body empowered to hold an interest 

in real property under the laws of this State or the United 
States; or
’ (ii) a charitable corporation, charitable association, 
or charitable trust, the purposes or powers of which 
include retaining or protecting the natural, scenic, or 
open-space values o f real property, assuring the avail­
ability o f real property for agricultural, forest, recrea­
tional, or open-space use, protecting natural resources, 
maintaining or enhancing air or water quality, or pre­
serving the historical, architectural, archaeological, or 
cultural aspects of real property.
(3) “Third-party right o f enforcement" means a righ t 

provided in a conservat.on easement to enforce any o f its 
terms granted to a governmental body, charitable corpo­
ration, charitable association, or charitable trust, which, 
although eligible to be a holder, is not a holder.

Commissioners' Comment
Section 1 defines three central elemsnts: What is meant 
by a conservation easement; who can be a holder; and 
who can possess a "third-party right o f enforcement." Only 
those interests held by a “holder," as defined by the Act, 
fall within the definitions o f protected easements. Such 
easements are defined as interests in real property. Even i f 
so held, the easement must serve one or more of the fo l­
lowing purposes: protection o f natural or open-space 
resources; protection o f air or waccr quality; preservation 
of the historical aspects o f property; or other similar objec­
tives spelled out in subsection (1).
A  “holder" may be a governmental unit having specified 

powers (subsection (2)(i)) or certain types of charitable 
corporations, associations, and trusts, provided that the 
purposes of the holder include those same purposes for 
which the conservation casement could have been created 
in the first place (subsection (2)(ii). The word “chari­
table* in subsections 1 (2) and (3), describes organizations 
that are charities according to the common law definition

regardless of their status as exempt organizations under any 
tax law.
Recognition of a “third-party right of enforcement* 

enables the parties to structure into the transaction a parry 
that is not an easement "holder," but which, nonetheless, 
has the right to enforce the terms of the easement (Sec­
tions 1(3), 3(a)(3)). But the possessor of the third-party 
enforcement right must be a governmental body or a char­
itable corporation, association, or trust. Thus, i f Owner 
transfers a conservation easement on Bladcacre to Con­
servation. Inc, he could grant to Preservation, Inc, a 
charitable corporation, the right to enforce the terms of 
the easement, even though Preservation was not the holder, 
and Preservation would be free of the common law imped­
iments eliminated by the Act (Section 4). Under this Act, 
however, Owner could not grant a similar right to Neigh­
bor, a private person. But whether such a grant might be 
valid under other applicable law of the adopting state is 
left to the law o f that state (Section 5(c))-. •

L ib ra ry References

Health and Environment e=7.5.5M).
CJ.S. Health and Environment S§91 ft seq., 130, L32.

§2. [Creation, Conveyance, Acceptance, 
and Duration]
(a) Except as otherwise provided in this Act, a con­

servation easement may be created, conveyed, recorded, 
assigned, released, modified, terminated, or otherwise 
altered or affected in the same manner as other easements.
(b) No right or duty in favor of or against a holder and 

no right in favor o f a person having a third-party right <)f 
enforcement arises under a conservation easement before 
its acceptance by the holder and a recordation of the 
acceptance. * • .
(c) Except as provided in Section 3(b), a 'conservation 

easement is unlimited in duration unless the instrument 
creating it otherwise provides.
(d) An interest in real property in existence at the time 

a conservation easement is created is not impaired by it 
unless the owner o f the interest is a party to the conser­
vation easement or consents to it.

Commissioners' Comment
Section 2(a) provides that, except to the extent otherwise 
indicated in the Act, conservation easements are indistin­
guishable fiom easements recognized under the pre-Act 
law of the state in terms of their creation, conveyance, 
recordation, assignment, release, modification, termina­
tion, or alteration. In this regard, subsection (a) reflects 
the Act's overall philosophy of bringing less-than-fee con­
servation interests under the formal easement rubric and 
o f extending that rubric to the extent necessary to effec­
tuate the Act s purposes given the adopting states existing
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common law and statutory framework. For example, the 
state s requirements concerning release of conventional 
casements apply as well to conservation easements because 
nothing in the Act provides otherwise. On the other hand, 
if the state's existing law does not permit easements in 
gross to be assigned, it w ill not be applicable to conser- 
vation easements because Section 4(2) effectively author­
ises their assignment.
Conservation and preservation organisations using 

easement programs have indicated a concern that instru­
ments purporting to impeoeaffirmative obligations on the 
holder may be unilaterally executed by grantors and recorded 
without notice to or acceptance by the holder ostensibly 
responsible for the performance of the affirmative obli­
gations. Subsection (b) makes clear that neither a holder 
nor a person having a third-party enforcement right has 
any rights or duties under the easement prior to the recor­
dation o f the holders acceptance of it.
The Ac t enables parties to create a conservation ease­

ment of unlimited duration subject to the power o f a court 
to modify or terminate it in states whose case or statute 
law accords their courts thac power in the case o f ease­
ment. See Section 3(b). The latitude given the parties is 
consistent with the philosophical premise of the Act. 
However, there are additional safeguards; for example, 
easements may be created only for certain purposes and 
may be held only by certain “holders." These limitations 
find their place comfortably within similar limitations 
applicable to charitable crusts, whose duration may also 
have no limit. Allowing the parties to create such ease­
ments also enables them to fit within federal tax law 
requirements thac the interest be “in perpetuity" if certain 
tax benefits are to be derived.
Obviously, an easement cannot impair prior tights of 

owners of interests in the burdened property existing when 
the easement comes into being unless those owners jo in 
in the easement or consent to it. The easement property 
thus would be subject to existing liens, encumbrances and 
other property rights (such as subsurface mineral rights) 
which pre-exist the easement, unless the owners o f those 
rights release them or subordinate them to the easement. 
(Section 2(d).)

Library References
Health and Environment <S=25.5(4).
C.J.S. Health and Environment §§91 et seq., 130, 132.

§3. [Judicial Actions]
(a) An action affecting a conservation easement may 

be brought by:
(1) an owner of an interest in the real property bur­

dened by the easement;
(2) a holder of the easement;
(3) a person having a third-party right of enforce­

ment; or

(4) a person authorized by other law.
(b) This Act does not affect the power of a court to 

modify or terminate a conservation casement in accord­
ance with the principles of law and equity.

Commissioners' Comment
Section 3 identifies four categories of persons who may 
bring actions to enforce, modify, or terminate conserva- 
tion easements, quiet title to parcels burdened by conser­
vation casements, or otherwise affect conservation ease- 

- menu. Owners o f interests in real property burdened by 
easements might wish to sue in cases where the casemenu 
also impose duties upon holders and these duties are breached 
by the holders. Holders and persons having third-party 
rights of enforcement might obviously wish to bring suit 
to enforce restrictions on the owners' use of the burdened 
properties. In addition to these three categories of persons 
who derive their standing from the explicit terms of the 
easement itself, the Act also recognizes that the state's 
other applicable law may create standing in other persons. 
For example, independently of the Act, the attorney gen­
eral could have standing in his capacity as supervisor of 
charitable truss, either by statute or at common law.
A  restriction burdening real property in perpetuity or 

for long periods can fail of is  purposes because of changed 
conditions affecting the property or iu environs, because 
the holder o f the conservation easement may cease to 
exist, or for other reasons not anticipated at the time of 
iu creation. A  variety of doctrines, including the doctrines 
of changed conditions and cy pres, have been judicially 
developed and, in many states, legislatively sanctioned as 
a basis for responding to these vagaries. Under the changed 
conditions doctrine, privately created restrictions on land 
use may be terminated or modified if they no longer sub­
stantially achieve their purpose due to the changed con­
ditions. Under the statute or case law of some states, the 
court's order lim iting or terminating the restriction may 
include such terms and conditions, including monetary 
adjustments, as it deems necessary to protect the public 
interest and to assure an equitable resolution of the prob­
lem. The doctrine is applicable to real covenants and equi­
table servitudes in all states, but its application to ease­
ments is problematic in many states.
Under the doctrine of cy pres, if the purposes of a char­

itable trust cannot be carried out because circumstances 
have changed after the trust came into being or, fbr any 
other reason, the settlor’s charitable intentions cannot be 
effectuated, courts under their equitable powers may pre­
scribe terms and conditions that may best enable the gen­
eral charitable objective to be achieved while altering spe­
cific provisions of the trust. So, also, in cases where a 
charitable trustee ceases to exist or cannot carry out its 
responsibilities, the court will appoint a substitute trustee 
upon proper application and w ill not allow the trust to 
fail.
The Act leaves intact the existing case and statute law
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o f adopting states as it relates to the modification and 
termination o f easements and the enforcement of chari­
table trusts.

Library References
Health and Environment 0325.5(4).CJ.S. Health and Environment {§91 ft let}.. 130, 132.

§4- [Validity]
A  conservation easement is valid even though:
(1) it is not appurtenant to an interest in real property;
(2) it can be or has been assigned to another holder;
(3) it is not of a character that has been recognized 

traditionally ac common law;
(4) it imposes a negative burden;
(5) it imposes affirmative obligations upon the owner 

of an interest in the burdened property or upon the holder,
(6) the benefit does not touch or concern real property; 

or (7) there is no privity of estate or o f contract.

Commissioners’ Comment
One of the Act's basic goals is to remove outmoded com­
mon law defenses thac could impede the use of easements 
for conservation or preservation ends. Section 4 addresses 
this goal by comprehensively identifying these defenses 
and negating their use in actions to enforce conservation 
or preservation easements.
Subsection (1) indicates that easements, the benefic of 

which is held in gross, may be enforced against the grantor 
or his successors or assigns. By stating chat the easement 
need not be appurtenant to an interest in real property, it 
eliminates the requirement in force in some states that the 
holder o f the easement must own an interest in real prop­
erty (the “dominant estate") benefited by the easement.
Subsection (2) also clarifies common law by providing 

that an casement may be enforced by an assignee o f the 
holder.
Subsection (3) addresses the problem posed by the com­

mon law's recognition of easements that served only a 
limited number of purposes and its reluctance to approve 
so-called “novel incidents." Easements serving the conser­
vation and preservation ends enumerated in Section 1(1) 
might fail o f enforcement under this restrictive view. 
Accordingly, subsection (3) establishes that conservation 
or preservation easements are not enforceable solely because 
they do not serve purposes or fall within the categories of 
easements traditionally recognited at common law.
Subsection (4) deals with a variant of the foregoing 

problem. The common law recognized only a limited num­
ber of “negative easements"— those preventing the owner 
of the burdened land from performing acts on his land that 
he would be privileged to perform absent the easement. 
Because a far wider range of negative burdens than those 
recognized at common law might be imposed by conser­
vation or preservation easements, subsection (4) modifies

the common law by eliminating the defense that a con­
servation or preservation easement imposes a “novel* neg­
ative burden.
Subsection (5) addresses the opposite problem— the 

unenforceability ar common law of an easement that imposes 
affirmative obligations upon cither the owner of the bur­
dened property or upon the holder. Neither of those inter­
ests was viewed by the common law as true easements at 
all. The first, in fact, was labeled a “spurious" easement 
because it obligated the owner of the burdened property 
to perform affirmative acts. (The spurious easement was 
distinguished from an affirmative easement, illustrated by 
a right-of-way, which empowered the easement's holder to 
perform acts on the burdened property that the holder 
would not have been privileged to perform absent the 
casement.)
Achievement of conservation or preservation goals may 

require that affirmative obligations be incurred by the bur­
dened property owner or by the easement holder or both. 
For example, the donor of a facade easement, one type o f  
preservation easement, may agree to restore the facade u. 
its original state; conversely, the holder of a facade ease­
ment may agree to underake restoration. In either case, 
the preservation easement would impose affirmative obli­
gations. Subsection (5) treats both interests as easements 
and establishes that neither would be unenforceable solely 
because it is affirmative in nature.
Subsections (6) and (7) preclude the touch and concern 

and privity of estate or contract defenses, respectively. 
Strictly speaking, they do not belong in the Act because 
they have traditionally been asserted as defenses against 
the enforcement not o f easements but of real covenants 
and o f equiable servitudes. The case law dealing with 
these three classes o f interests, however, had become :o 
confused and arcane over the centuries that defenses 
appropriate to one of these classes may inconeedy be deemed 
applicable to another. The inclusion of the touch and 
concern and privity defenses in Section 4 is a cautionary 
measure, intended to safeguard conservation and preser­
vation easements from invalidation by courts that might 
inadvertently confuse diem with real covenants or equi­
ab le servitudes.

L ib ra ry References

Health and Environment C=» 25.5(4).
C.J.S. Health and Environment ${91 e tia j., 130, 132.

§5. [Applicability]
(a) This Act applies to any interest created after its 

effective date which complies with this Act, whether des­
ignated as a conservation easement or as a covenant, equi­
table servitude, restriction, easement, or otherwise.
(b) This Act applies to any interest created before its 

effective date if it would have been enforceable had it been
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created after iu effective date unless retroactive applica­
tion contravenes the constitution or laws of this state or 
the United States.
(c) This Act does not invalidate any interest, whether 

designated as a conservation or preservation easement or 
as a covenant, equitable servitude, resrriction, easement, 
or otherwise, that is enforceable under other law of this 
state.

Commissioners’ Comment
There are four classes of interest to which the A c t might 
be made applicable: (1) those created after iu passsge which 
comply with it in form and purpose; (2) those created 
before the Act’s passage which comply with the Act and 
which would not have been invalid under the pertinent 
pre-Act statutory or case law.either because the latter 
explicitly validated interests of the kind recognized by the 
Act or, at least, was silent on the issue; (3) those created 
either before or after the Act which do not comply with 
the Act but which are valid under the state’s statute or 
case law; and (4) those created before the Act’s passage 
which comply with the Act but which would have been 
invalid under the pertinent pre-Act statutory or case law.
It is the purpose o f Section 5 to establish or confirm the 

validity o f the first three classes o f interesu. Subsection
(a) establishes the validity of the first class of interesu, 
whether or not they are designated as conservation or 
preservation easements. Subsection (b) establishes the 
validity under the Act o f the second class. Subsection.(c) 
confirms the validity of the third class independently of

the Act by disavowing the intent to invalidate any interest 
that does comply with other applicable law.
Constitutional difficulties could arise, however, if die 

Act sought retroactively to confer blanket validity upon 
the fourth class of interests. The owner of the land osten­
sibly burdened by the formerly invalid interest might well 
succeed in arguing that his property would be ■‘taken” 
without just compensation were that interest subsequently 
validated by the Act. Subsection (b) addresses this diffi­
culty by precluding retroactive application of the Act if 
such application “contravenes the constitution or laws of 
this state or the United States." That determination, of 
course, would have to made by a court.

Library References

Health and Environment C=> 25.5(4).
C.J.S. Health and Environment §§91 ttseq., 130, 132.

§6. [Uniformity of Application and 
Construction]
This A c t shall be applied and construed to effectuate its 
general purpose to make uniform the laws with respect to 
the subject of the Act among states enacting it.

Library References

Health and Environment 25.5(2).
CJ.S. Health and Environment §§61 et icq., 91 ctieq ., 106 

eticq ., 115 et seq., 125 et seq., 133 et seq.
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D a te : 
V o t e : 
A c t io n :

In t ro d u c e d  b y : M u l le n ,
Keene, McGahan, C raw fo rd , 
W a l l i ,  P h i l l i p s  & McLane 
D a te : F eb ru a ry  2 , 1988

Unanimous
Adopted

KENAI PENINSULA BOROUGH
RESOLUTION 8 8 -1 0

OPPOSING FINFISH MARICULTURE IN ALASKA.
WHEREAS, th e re  i s  a p r o p o s a l  b e fo r e  the  A la sk a  l e g i s l a t u r e  t h a t  

wou ld  a l l o w  f i n f i s h  m a r ic u l t u r e  in  A la s k a ,  and
WHEREAS, commerc ia l and s p o r t  f i s h i n g  o rg a n iz a t i o n s  on th e  K ena i 

P e n in s u la  and in  A la sk a  a re  opposed to  the  id ea  o f  f i s h  fa rm ing  f o r  a 
v a r i e t y  o f  b i o l o g i c a l  and econom ica l r e a s o n s ,  and

WHEREAS, i t  rem a in s u n c le a r  how A la sk a  wou ld  b e n e f i t  f rom  a
sa lmon fa rm ing  in d u s t r y ,  and

WHEREAS, i t  i s  p o s s i b le  t h a t  money needed to  launch  a f i s h
fa rm in g  p rogram  in  A la sk a  would come ou t o f  a l r e a d y  reduced s p o r t f i s h  
and commerc ia l f i s h  budgets t o  the d e t r im en t  o f  e x i s t i n g  u s e r s  o f  

— f i s h e r i e s  r e s o u rc e s  in  A la s k a ;
NOW THEREFORE, BE IT  RESOLVED BY THE ASSEMBLY OF THE KENAI 

PENINSULA BOROUGH:
S e c t io n  1 . That the K ena i P e n in s u la  Borough encou rages th e

l e g i s l a t u r e  o f  the S t a t e  o f  A la sk a  to  e xc lu d e  sa lmon fa rm ing  from  any 
p rop o sed  m a r ic u l t u r e  l e g i s l a t i o n  and to  ex tend  the  c u r r e n t  m ora to r ium  
on th e  is su ance  o f  sa lmon fa rm  p e rm its  i n d e f i n i t e l y .

S e c t io n  2 . That the  K ena i P e n in s u la  Borough encou rages the
l e g i s l a t u r e  o f  the  S t a t e  o f  A la ska  to  c a r e f u l l y  r e g u la t e  m a r ic u l t u r e  
p rog ram s r e l a t e d  to  s h e l l f i s h ,  c ru s ta c e a n s ,  a q u a t ic  fa rm ing  and o th e r  
n o n - f i n f i s h  m a r ic u l t u r e  p r o je c t s  in  o r d e r  t o  a v o id  c o n f l i c t  w ith  
o t h e r  u s e r  g roup s .

S e c t io n  3 . That the  Kena i P e n in s u la  Borough asks the  
l e g i s l a t u r e  o f  the  S t a t e  o f  A la sk a  to  be c e r t a i n  t h a t  fu nd in g  f o r  any 
typ e  o f  m a r ic u l t u r e  in d u s t r y  in  A la ska  comes from  budget a re a s  o th e r  
than  a l r e a d y  d e p le te d  commercia l and s p o r t f i s h  b udge ts .

S e c t io n  4 . That c op ie s  o f  t h i s  r e s o lu t i o n  be sen t t o  Gove rno r 
Cowper and a l l  l e g i s l a t o r s .

ADOPTED BY THE ASSEMBLY OF THE K'INAI PENINSULA BOROUGH ON 
THIS 2nd DAY OF Feb rua ry  1988 .

ATTEST:




