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GLACIER BAY NATIONAL PARK - SUBSISTENCE FISHING ISSUE

Introduction

This paper provides a summary of the National Park Service
position on subsistence activities as related to Glacier Bay
National Park. Although the Alaska National Interest Lands
Conservation Act specifically provide® for subsistence uses
many new national parks in Alaska, it did not authorize
subsistence activities in Glacier Bay National Park. The

legislative history of the Act further clarifies that subsistence

use was to be allowed in the Preserve, but not in the Park.
Statutes and Regulations Regarding Subsistence Issue

- Federal Statutes

0 National Park Service Organic Act, 1916: "The service
thus established shall promote and regulate the use of the

Federal areas known as national parks, monuments, and
reservations hereinafter specified ... by such means and

measures as conform to the fundamental purpose of the said

parks, monuments, and reservations, which purpose is to

conserve the scenery and the natural and historic objects
and the wild life therein and to provide for the enjoyment
of the same in such manner and by such means as will leave
them unimpaired for the enjoyment of future generations.”

16 U.S.C. Sec. 1.

0 Redwood National Park Act, 1978: ™"individually and

collectively, these areas derive increased national dignity

and recognition of their superb environmental quality
through their inclusion jointly with each other 1in one

national park system preserved and managed for the benefit

and inspiration of all the people of the United States;

that it is the purpose of this Act to include all such areas

in the system and to clarify the authorities applicable
the system. ... The authorization of activities shall be

construed and the protection, management, and administration

of these areas shall be conducted in light of the high
public value and integrity of the National Park Systenm
shall not be exercised in derogation of the values and
purposes for which these various areas have been

established, except as may have been or shall be directly

and specifically provided by Congress."” 16 U.S.C. Sec.

o0 Alaska National Interest Lands Conservation Act (ANILCA),
1980: "Subsistence uses by local residents shall be allowed
in national preserves and, where specifically permitted by
this Act, 1in national monuments and parks."™ 94 Stat. 2383,
Sec. 203. Subsistence uses are not specifically permitted

in section 202(1) of the Act, which created Glacier Bay
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National Park, whereas other sections of the Act creating
other national parks do intentionally contain language
specifically permitting subsistence uses.

- Legislative History

0 Senate Report No.96-413, 1979: "Subsistence uses will be
allowed within the preserve, but not in the park."” VI.
Committee Amendments, Title Il - National Park Systenm,
Section 202(1): Glacier Bay National Park and National
Preserve.

0 Senate Report No.96-413, 1979: "Gates of the Arctic,

Mount McKinley, Katmai, and Glacier Bay National Parks -

are intended to be large sanctuaries where fish and wildlife
may roam freely, developing their social structures and
evolving over long periods of time as nearly as possible
without the changes that extensive human activities would
cause." VI. Committee Amendments, Title 11 - National Park
System, Overview, p. 137.

0 Congressional Record, House of Representatives, November

12, 1980: "Subsistence uses ... are not allowed in the park.
Subsistence uses ... are allowed in the preserve 1in
, accordance with the provisions of this Act."™ H 10539.
Summary

The aggregate of the laws and regulations concerning national
parks, and particularly Glacier Bay National Park, mandate that
the National Park Service manage the Park in such a way that the
landscapes and the naturally diverse ecosystems of plants,
mammmals, birds, fish, and other life forms be protected 1in an
unimpaired state for their scientific value and the enjoyment of
present and future generations.

Alternative Actions
(1) Prohibit subsistence use of Glacier Bay National Park 1in
accordance with ANILCA and the management mandates of the

National Park Service Organic Act.

(2) Propose revised and new regulations which would allow a

closely monitored, consumptive, "food source” style fishery, for
local residents, 1in the Park for a specified period of time while
data is collected showing the extent of resources taken and the
overall effect of such taking on the Park. If research and data

reveal that any levels of such a "food source" fishery can occur
without 1impairing park purposes including protecting park
resources, visitor enjoyment, and scientific values then the NPS
would consider supporting further regulations to allow designated
levels of "food source"™ fishing, or legislative changes to allow
"subsistence” fishing, any such uses being subject to continued
monitoring and regulation.



GLACIER BAY NATIONAL PARK MANAGEMENT
* SEACC supports protection of park values.

* SEACC does not support kicking commercial fishing out
of Glacier Bay National Park and adjacent waters.

* SEACC supports the continuation of existing commercial
fishing uses in Glacier Bay National Park and adjacent
waters.

* SEACC also supports the restoration of traditional

subsistence rights in Glacier Bay National Park.

Glacier Bay and its surroundings constitute one of the
world®s great national parks. SEACC supports the protection of
park values to maintain the integrity of this magnificent

national treasure.

It is SEACC"s position that management of the park must
protect park values first, yet equitably provide for appropriate

and sustainable levels of historical human uses.

SEACC strongly advocates establishing a process for local
people and the National Park Service to work together to iron out
an appropriate mix of traditional uses and park values that will

be in the best long-term interest of both the Park and the

people.

Specifically, we recommend that the Park Service suspend all
proposed changes in commercial fisheries management until a local
advisory commission and the Park Service have identified and

resolved any major conflicts between local uses and park values.

PELICAN FORESTRY COUNCIL * FRIENDS OF BERNERS BAY, Juneau * WRANGELL RESOURCE COUNCIL * SITICA CONSERVATION SOCIETY
'ALSE ISLAND-KOOK LAKE COUNCIL, Tenakee Springs * LTNN CAML CONSERVATION, Haines * TAKU CONSERVATION SOCIETY, Juneau
NARROWS CONSERVATION COALITION. Petersburg * FRIENDS OF GUCIER BAY, Gustavus * TCWGASS CONSERVATION SOCIETY, Ketchikan

ALASKA SOCIETY OF AMERICAN FORESTDWELLERS, Point Baker * JIrtEAU CROUP SIERRA CLUB * YAKUTAT RESOURCE CONSERVATION COUNCIL
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MEMORANDUM
TO: Rep. Cliff Davidson

Co-Chairman
House Resources Committee

Rep. Curt Menard
Co-Chairman
Hou”e Resources Committee

FROM: Re”jien Grussendorf
DATE: March 20, 1990

RE: HJR 92, "Relating to subsistence and commercial fishing in
Glacier Bay National Park"

The House Rules Committee introduced this bill in response to the concerns
expressed by commercial fishermen and subsistence users. The Citizens’
Advisory Commission on Federal Areas, at the request of the Park Service, held
hearings in Juneau on March 5, 1990, regarding the closing of the entire Park,
including three miles offshore, to commercial fishing and subsistence use. This
fishing area is of critical importance to the fishing industry. Even though the
Park Service has stated verbally that they will not enforce what they consider to be
their statutory authority over this area, and will conduct studies to determine if
commercial and subsistence use is harmful, we believe that a statement of the
State of Alaska's position on this is critical to their consideration of the issues and
their interpretations of their statutes.

We would like to request your scheduling of this resolution at your earliest
convenience in order for the resolution’ passage this session. We realize you
have a heavy committee schedule. There are no opposing groups within the state
that have testified, with the possible exception of the National Wilderness Society.
(There was one individual ostensibly representing them at the hearings
supporting the closing of the park.) The Southeast Alaska Conservation Council
supports the use ofthe nonwildemess areas of the Park for commercial fishing
and subsistence use.

Thank you for your consideration.



National Park Servica, Inferior

02.3 Flihing.

(a) Except in designated areas or as

rovided In this section, fishing shall

e In accordance with the laws and
regulations of the State within whose
exterior boundaries a park area or por-
tion thereof is located. Nonconfllcting
State laws are adopted as a part of
these regulations.

(b) State fishing licenses are not re-
quired in Big Bend. Crater Lake.
Denali, Glacier, Isle Royalc (Inland
waters only), Mammoth Cave, Mount
Rainer, Olympic and Yellowstone Na-
tional Parks.

<c) Except in emergencies or in areas
under the exclusive Jurisdiction of the
United States, the superintendent
shall consult with appropriate State
agencies before invoking the authority
of 815 for the purpose of restricting
or closing park areas to the taking of

fish.

d) The following arc prohibited:

1) Pishing In fresh waters in any
manner other than by hook and line,
with the rod or line being closely at-
tended.

(2) Possessing or using as bait for
fishing in fresh waters, live or dead
minnows or other bait fish, amphib-
ians. nonpreserved fish eggs or fish
roe, except in designated waters.
Waters which may be so designated
shall be limited to those where non-
native species are already established,
scientific data indicate that the intro-
duction of additional numbers or types
of non-native species would not Impact
populations of native species adverse-
ly, and park management plans do not
call for elimination of non-native spe-
cies.

(3) Chumming or placing preservixi
or fresh ilsh eggs, fish roe, food, fish
parts, chemicals, or other foreign sub-
stances in fresh waters for the purpose
of feeding or attracting fish in order
that theé/ may be taken.

4) ommercial fishing, except
where specifically authorized by Fed-
eral statutory law.

(5) Pishing by the use of drugs, poi-
sons. explosives, or electricity.

(6) Digging for bait, except in pri-
vately owned lands.

(7) Falling to return carefully and
Immediately to the water from which
it was taken a fish that does not meet

size or species restrictions or that the
person chooses not to keep. Fish so re-
leased shall not be included in the
catch or possess'on ',r\lt: Provided,
That at the time o. atching the
person did not possess e legal limit
of fish.

(8) Fishing from motor road bridges,
from or within 200 feet of a public raft
or float designated for water sports, or
within the limits of locations deslgnat
ed as swimming beaches, surfing areas,
or public boat docks, except in desig-
nated areas.

(e) Except as otherwise designated,
fishing with a net, spear, or weapon in
the salt waters of park areas shall be
in accordance with State law,

(f) Authorized persons may check
fishing licenses and permits; Inspect
creels, tackle and fishing gear for com-
pliance with equipment restrictions;
and Inspect fish that have been taken
for compliance with species, size and
other taking restrictions.

(9) The regulations contained in this
section apply, regardless of land own-
ership, on all lands and waters within
a park area that are under the legisla-
tive Jurisdiction of the United States.

(48 FR 30282, June 30. 1983. as amended at
52 FR 35240. Sept. 18, 1987)

624 Weapons, traps and nets.

(a) (1) Except as otherwise provided
in this section and Parts 7 (special reg-
ulations) and 13 (Alaska regulations),
the following are prohibited:

(1) Possessing a weapon, trap or net

(il) Carrying a weapon, trap or net

(ill) Using a weapon, trap or net

(2) Weapons, traps or nets may be
carried, possessed or used:

(i) At designated times and locations
in park areas where:

(A) The taking of wildlife is author-
ized by law in accordance with S2.2 of
this chapter;

(B) The taking of fish is_authorized
by law in accordance with 12.3 of this
part.

(il) When used for target practice at
designated times and at facilities or lo-
cations designed and constructed spe-
cifically for this purpose and designat-
ed pursuant to special regulations.

(Hi) Within a residential dwelling.
For purposes of this subparagraph



UNITED STATES
DEPARTMENT OF THE INTERIOR

OFFICE OF THE SOLICIT!
WASHINGTON DC  2C2XC

WAY 5 1932
Memorandum
To: Director, National Park Service
From: Associate Solicitor, Conservation and Wildlife

Subject; Commercial Fishing in Glacier Bay National Park
FACTS:  The major Podrtron of what is now Glacier Bay Natronal
orporate

£

Park was Inc Intg the Nation Park System” through a

1925 |oroclamat|on by resrdent Coo ||d%e esrgrnatrng the area as

a national monument: 34 Stat. 225 (1 252 boundaries

established by that order were modified in 1939 when Presrdent .

Roosevelt enlarged the monument and included certarn Inland and

marrﬂe water areas ?3 Stat. 2534 é1939). Wrt te enact ent

of the Alaska National Interest Lands Copservation

No. 96-487, 94 Stat. 2371 (1980) fANILCA, the monument was

redesignated as a national park, further ‘enlarged, and an

aold%%ent national Preserv was. estaplished., 1b U.S.C,

4 -I.In additlon, subsection 701&3 of ANILCA, 16 USC

§1132E3) classified most of the r%ar 's fand area and some cft:

Its water zones as erﬁterness " _he water areas designated -a's z"'t

wilderness are Adams et, Hugh Miller Inlet, Charpentier

Inlet, Rendu Inlet, Scrdmore Bay par(s of Dundas Bag,. and

water area around the Beardslee ’Is lands, This clas |_fr(fat|on's
was made In _accordance with subsection 3(c) of the Wilderness?

Act. 16 U.S.C. § 1132(c),

Commercial fishing has occurred in Glacier Bau for mny years.
For the most part; thrs activity Is concentra ed n Iacrer Bay
and 115 ma&or infets and along the coast the Gulf of Alaska
and the Cross Sound. CommerCial fishin has also occurred, to
some extent_ in some of the waters designated as wilderness by
subsection. 701(3 ()) 0f ANILCA The Natjonal Park Servjce (NPS)
1S developrn% posed e?ulatrons which Would prohipit
motorized N some hose areas. Dun as Bay and a portion

[
0f
of the Beardslee nds waterway. wil ope
motorboat use. lrese c?osures V\)II not roeh %rtptﬂe use of the
wilderness water zones for emergency purposes

ISSUE:  Are commercral enterprises permissible in Glacier Eay
wilderness areas?

—_—



CONCLUSION: ~ Section 707 of ANILCA mandates that wilderness
areas in Alaska be managed in accordance with the provisions of
the Wilderness Act. Subsectjon 4(c) of the Wilderness Act

g ohibits com ecral enterprises In wilderness areas. Under
uDsection 701(3) of ANILCA, certain Glacjer Bay water areas
are desrdnate as wilderness. This classrfrc tron was Imposed
to. presefve those areas for recreational uses Ihoudh he
Wilderness Act vests the Secretary with autho rty to allow
otherwise prohibited aircraft and motorboat activities to occur
In desrPna ed areas If it |s demonstrated t 1at tey are
"established uses," there 1S no_such exemp on r-.commercial
enterprises. Accordingly, the |dent|f|ed acier Ba water
areas must remain closed” to commercral r g, whic
conclude, |s a commercial enter rr rs ctoer ag ||es to
commercial fishing In_ 2 very é)ortron the |e Z
water zone. Closure is not re?urre 3/ his o(Prn lon for thoSe
commercial enterprises which are relie ugon to realize the
recreational apd other erdernessg %Js desg ted reas
(e.g., In Alaska such activities Include e dit
pPort huntrng and fish rn% quides, trapprn bac u t
out itters and guides, tourboats). S.C. § 113 3d)(6)
The caopclusion that commercial fishing is hrbrted in Glacjer
Ba erdperness Z0nes 1S consistent Wl%h suB ection 1110(a) o t
ANILCA, 16 U.S.C. §3170(g which provides that certain moges
of transportation ma he "usSed |n co servation system units, for
Erad,rtronal activjties m nHtte ¥Iaw Becgus% commercial
Ishing 1s an activity Ich 1S not "permitted¥ Xthe
Wilderness Act, it cannot ?ccur under subsection 1110(a). When
subsection 1110(a) modes of .access are use to erform
tradrtron%I activities ge mitt ed b}/] 8 recreaéron,
they ma err)rohrbrted nly aft otrce an hear ng and a
determination that they are det rrmenta to the resolirce values
of the unit.
DISCUSSION

A, Requirements of the Wilderness Act.

The Wilderness Act, 16 U.S.C, § 1131 et seo.
iJn order to assure that an rncreasrn%

was e

population,

accom anied b exRandrnér settlemert and growi g mpec hanization,
oes ot occu d modify areas Wrt in the United States’
and its ossessAons eavrng no lands esrganate Jor ,

preservation and protection™in their natural condition....I 16

riact d in

]



U.S.C %1131(a). To effectuate this gollcy, Congress
established the "National Wiloerness P ?ervaton stem
composed of Congressionally designated federal areds “"where the
earth and its comm,unltg 0f Ilf(e are untrammeled bg man where
man imself WIS visitor who oe|? n?t remain. ||1 U.S.C. t
C ilderness areas will also "genera appear] to
ave beeh affected prlmar|¥ by the forcegs of naytuh ppW|th the
imprint of man's work subs antlaIIY unnoticeable," present
‘outstan mq oppostunities for solitude or a primitive and
unconfined type of recreation," have sufficient acreage
contaln as appropriate, “ecolggical, geological,  or other
zi\tures ?f scientific, educational, scenic,” or historical
va d.
In order to Preserve these values, Congress directed agencies
responsible Tor admlnlsterlng wilderness areas  to manae them
for the pnbllc Boseso recheatlonal scenic, scientific,
educatjopal, conservation, and historical use." 16 U.S.C.

8 1133(b). In subsection 4(0), certain activities, judged to
€ inconsistent Wu.th these wilderness uses, are expressly

prohibited:

Except as sgemflcally provided for in this
c a ter supject “to existing private
there shall be no commercial
enterprlse and no permanent roao within any
wiloerness area . . . there shall be no
8orar road, no use of maotor vehicles,
rized equipment or motorboats, ng
of atrcraft, ther form of
%IC&H transport, an no structure or
aI at|on WI'[ In any such area.
.C. § 113 (c) (emphiasis added).

In recoPnltlon of the mlnlstra Ve an% £Ub|IC use
dff iculties Whl h cou result rom a ket aPpllcatlon 0f
the subsection grohlbltlons the dra ters 0

created a ||m|te ex mption for certain "established uses:'

Within wilderness areas designated by this
chaPter the use uf aircraft 0or motorboats,
where these uses have already become |
established, may pe permitted to continue
subjec t to such rest |ct|ons as the

%ef |rat3 e. 16 U.S.C.

[€C
.. deems
lr% (dy)(l empha5|s added



This exem t|on was also extended to measures necessary for the
control [] , Insects, ﬁnd glseases | d. Under this
SU sectlon the Secretary has discretion to allow these
activities to occur, Should it be determined. that
v'estaplished” motorboat or aircraft activity is updesiraple in
ated area because, for examnle, it ‘would be detrimental
erness values, the Secrefary need not invoke the
us,

—Q>
o

t
C
re
ed use" exem tlon Th under the Wilderness Act, a
ea can remaip glo ed to all motorized,use, unless
dlsnglrswoke supported by appropriate

wn

se of motorboats and

e we[]e not

0 This

icates that a

| use of a motorpoat
Is argue tha} the

| use." The only

Ises Is found in paraardph

oD — arco
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which are proper for realizin
PheP W||d Mess J
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ra established use .
% élzérenon to allow these services

B. Requwements of ANILCA.

The Glacier Ba}/] Wild rnea ., consistin % 0f aggrommately two
million seven hupdre seventyt and acres, was

oe3|g3nated by subsection 701(3) of ANILCA.

g 11 2;32. Although f bsection 701(32 does not dellneate
oundaries for the” wi erness area, | mcorporates the
fficial boundary mags escrlbed In section 103. 16 U.S.C.
3103. Reference% mV\P LBA-90,004 (Octobey 1(”
Indicates that the following water areas were |nc|u ed in the



er erness rrons f the park:
ﬂ p } sr ent?er

idmore Bay,
In In
and Water areas In the

nIeS(t: art o
f the Beardslee

As Senate Report “No. 413 states, this \ segment of the
Glacrer water zone was Sef a(s de as Wi der ess to presery
1S surta rrt for non-motorized recreational water actrvt s

Glacier Bay erderness consdsts of about

2,770,000 acres of ands an waters wrthrn
the expan?d Glacier ay Natr(?
Almost all of the ,o inclu r some “salt
ewater. areas and a |sfanos Wil é)e managed
as wiloerness. xcluded from wilderness ~“are
most of the marine waters ....

XX X X

The Commrttee adogted the Administration
recommen atron that some water areas should

specified for non-motorizeo warer
recreatron S. ,Reg No" 413", 96th Cong.
Ist Sess. 217 (1979) (emphasis added).

igingl Glacier Bay wilderness J)roposal Whrch served as
Is for the Congressional actr coverifies this goal.

0 Congress In Au ust 1972, |(§ em hasrzed that the

water areas should |nc|ude because neir

twater WI derness 0 J)ortunr les. LHS De artment
or, erness Re mendation - Glacier Bay

s' rqust" 1972(“ 110erness

ecommende hat Adams InIet

n ets complex g cludrn Scidmore

K be desig nat%d s wilderness.

IS proposal by ad

eardslee Islands.2

a

—

==t
—hC Q—C :)_j

=0
@D >

}trng Rendu Inlet,

tjodn of commercial enterprises is
e

e

[

S.

r e
Wilderness through section 707 of
. "lelxcept as otherwjse expressly
ess designated B){ this A
ered in accorgance with applicaple provrsrons
fé Since ANILCA establishes n%
erness Act's subsection 4(c) prohibition



ommercial enterprises,” the specjfied water areas of
IaC|er Bay are closed t% commercial fishing, which is clearly
commercial enterprise.3/

taterrOthlt cor(t)trntteermal
S IS su U
it t ndat |on r%)lcateld | &

|sa|ve |sor,suscmn merely codifie
sor%e adaitions, g Interi aC|e ay W |I)éerness
Recommendation, . . Rep 0 413, suora, at 217. Reference to
tne Recommenoatlon ?m rat that special consideration was
given to commercial fish In the monument:

The use of Ip? owerboats and ?lr Iane?
and commercia on waters o 0st
othe monument are esta lished by custom an
are to continue, Powered vessels are
required for safe and reasonaole
transportatlon on the major waterways
Therefore, these waters cannot be designated
as wilderness, except where specific
exclusions are maoe. Wiloerness
Recommenoation, suora n'! TJ at 17 (emphasis
aooeo) . i

After describing the proposed wilderness water areas and noting
their "unjque saltwater - " derness opportunltles the
Recommendation explained, }ost of the water 1s not proposed
because .of %he existing U%Ieé) motor- powcleged vessels and

commercial |sh|ng activl Id. a

e
S ecial consid r n was therefore given to commercial f P
erations  wit e monument., QOnl aféer reviewing care u|
te areas in w |c such activity occurred did the
Ad m|n|strat|on recommend that certain zones, be de3| nated as
V\H derness. TP? recom en athons were made with the iIntent
at commercial fishing Ibite Thus, by relying upon
d assimilating the Inter| r Wilderness Recommendation,
Congress adopted a designation which was oesigneo to exclude
commercial fishing from™the enumerated wilderness water areas
but allow 1t to occur in non -wilderness zones. Nothing In

h Con ggressmnal | rt

in
a de h
P/ns Wi g

O*:
I ——

nt
$S
mme
bse
¢

ILCA mandrates that noH wilderness. Yvater areas be clo ed to
commerma Shl er commercia act|V|t| es |mp rtant to
Glacier Bay wi derness purposes are not affected by this ban.4/
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footnotes

1/ Although Map GLBA-90.004 indicates that Dick's Am is a
wilderness” water zonpe, NP5 has determined that this 1S a map
error ano that the |nd|cated oesignation was not intended by

Congress.

2/ The Glacier, Bay wilderness water zones can be comfoared to
other marine wilderness areas. Ever%a es Nationa

for example, commerma shln% |s authorized withjn W||oerness
water areas. In theﬁe as, 0 BVer, % the submerged lands
are demgqate as wilgerness. The su;ferve mq water cplumn was
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uoon to exemPt commermal |s ing. Id US.C. § 22C2. Although
It allows the taking. of fish % the 'publlc lands," it
Erovm S that sch act|V|tY 1S SU ct ﬁplg)l abe Stat% and
edera law. us, the Wilderness "Act Ibitions must be
applie

u/ Early versions of the precursor to ANILCA - H.R. 39 -
Included a special exemption for commercial flshlng within
wiloerness areas. See 3 t Consq st Sess. §6125()d)
1979) (House); I-L.R. 39 95th Cong ess. §6.07(” (1975)
House).  'Under these proposed se t|o commercial fishing
would have been Qermltted in all are e5|gnated under the Act
as wilderness, except within natlona ars hISnPYOVISIon,
contained  In the Ho %JSE version . 3 ., was ultimately
rejected in favor the Senate ap roach which included” a
P_eneral admlnlstratlon section in Title VII - section 707 - and
Isted specific_exemptigns in sectl n 1315, 16 UfC 3203,
The section 1315 exe EPtlons adopted some of thoqse [liste hn the
House version | e uaculture, existing cabins, new cabins),
added some not found he House bill (i~e., timber contracts,
beacn log salvage), and deleted fishery ‘research, commermal
fisheries, and Sev gral other _sections. H.R.

cong., Ist Sess., 1?15 51979) Senate%. Thus, Con ress chose
not “to enact a special section’ to exempt commerc |aI shlng
Trom Wilderness Act mana ement constrajnts. It sh

noted, however, that eve |3V\Pr£v sion had been |nc|uded
in the Act, it would not have allowe orhmer lal fishing in

El
national park wilderness areas suc. as Glacier Bay.

bcc:
Solicitor®s Docket

Chron-Cc&Ww (2)
File
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related to potential NPS restrictions on commercial, subsistence and personal
use fishing in Glacier Bay National Park (GLBA). The marorandum includes a
new perspective which could result in a NPS management .stance allowing
subsistence fishing and a less abrupt end to carmercial fishing. Throughout
this marorandum the GLBA abbreviation is used to refer to the entirety of
Glacier Bay National Park, whereas the name Glacier Bay refers specifically to

just the bay.

l. Carmercial Fishing

A. Background

The marine waters of GLBA have been fished commercially since at least the
1890s. Commercial fishing continued despite the proclamation of the Glacier
Bay area as a national monument in 1925, and its subsequent enlargement in

1939.

Under the Act of June 6, 1934, 43 Stat. 464, the Secretary of Ccmmerce was
authorized to "set apart and reserve fishing areas in any of the waters of
Alaska . . . and within such areas . . . establish closed seasons during which
fishing may be limited or prohibited ...."" Alaska Fishery Regulations,

Bureau of Fisheries, prohibited carmercial fishing for salmon "in Glacier Bay



north of 58 degrees 27 minutes 54 seconds north latitude””in 1937. 2 Fed.

Reg. 305 (February 12, 1937).

In 1939, regulation of Alaskan fisheries was transferred from the Department
of Cormerce to the newly formed Fish and Wildlife Service (EWS) in the
Department of the Interior. By 1941, the area of Glacier Bay north of

58 degrees 27 minutes 54 seconds was opened to carmercial trolling for salmon.
See 6 Fed. Reg. 1252 (March 4, 1941); 50 CER 222.17 (1941). NPS regulations
during the same year acknowledged the allowance of ccnmercial fish™ng in
Glacier Bay National Monument. 6 Fed. Reg. 1627 (March 26, 1941);

36 CER 2.4(b) (1941).

In 1951, Glacier Bay north of 58 degrees 27 minutes 54 seconds was again
closed to all salmon fishing. See 16 Fed. Reg. 2158 (1951); 50 CFR

117.8(d)(1951). NPS regulations continued to acknowledge FWS regulatory
allowances for commercial fishing in GLBA. S~ 20 Fed. Reg. 618 (1955);

36 CER 1.4(C) (1955).

In accordance with the Alaska Statehood Act of 1958, 72 Stat. 339, management
of Alaska®"s fish and wildlife resources was transferred to the state except on
"lands withdrawn or otherwise set apart as refuges or reservations for the
protection of wildlife . . . ." Id. at Section 6(c). Nevertheless, EWS
regulations continued in full force and effect through 1959 while the state
prepared adequate management provisions required by the Act. Id. The only
fishing prohibited in GLBA by said regulations continued to be salmon fishing

by means other than trolling north of certain latitudes. See 24 Fed. Reg.



2053 et. seq. (March 19, 1959); 50 CEE 101 et. seq. (1959). NPS regulations
continued to reference Secretarial regulatory allowances for carmercial
fishing in GLBA thraigh 1966. S~ 27 Fed. Reg. 6281 (July 3, 1962); 36 CEE

1.4(b) (1962).

NPS regulations regarding fishing were revised in 1966 and Secretarial
allowances for carmercial fishing in GLBA were no longer mentioned. Fishing
for "merchandise or profit" was prohibited in fresh waters of parklands.

31 Fed. Reg. 12752 (Sept. 29, 1966); 36 CEE 2.13(j)(2) (1967). The revised
regulations also stated that "Fishing shall be done in conformity with all
state and local laws . . . unless further restricted herein or by special
regulations.”™ I1d. at 2.13(a), Alaska State law presumably allowed carmercial
fishing in GLBA marine waters from shortly after statehood through the

present.

Enactment of the Alaska National Interest Lands Conservation Act (ANILCA) in
1980 included designation of seme wilderness in GLBA. Sec 94 Stat 2371,

8 701. In accordance with the Wilderness Act of 1964 consunptive comnercial
activities are prohibited in wilderness areas. 78 Stat. 892, 84(c).
Consequently, carmercial fishing shculd have came to a halt in the newly
designated wilderness portions of GLBA. Nevertheless, it has been allowed to
continue, most notably in the Beardslee Islands wilderness section where
substantial crabbing activities are growing. ANILCA did not restrict

carmercial fishing in any other generally applicable wording.
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In 1982, the NPS proposed revisions of general regulations including fishing
regulations. &€« 47 Fed. Reg. 11598 et. seq. (March 17, 1982). The resultant
final regulations put into effect in 1983 prohibited "cannercial fishing,
except where specifically authorized by Federal statutory law" including
marine waters. 48 Fed. Reg. 30283 (June 30, 1983); 36 CER 2.3(d)(4).
Nevertheless, other NPS regulations related to the protection of humpback
whal®s in the marine waters of GLBA make reference to continuing, and
impliedly allowed, carmercial fishing in GLBA marine waters. See 36 CFR
13.65. Whale protection regulations referring to cotTmercial fishing were
passed as early as 1980. S«2 45 Fed. Reg. 85471 (Dec. 30, 1980).
Furthermore, both the NPS General Management Plan (CMP) and Final
Environmental Inpact Statement regarding wilderness recommendations for GLBA

refer to existing and continuing carmercial fishing operations.

B. Analysis

Past memoranda and opinions regarding the issue of commercial fishing in GLBA
have reached varying and sometimes opposite conclusions. Generally, recent
NPS memoranda have concluded that commercial fishing is not allowable. This
conclusion was also presented in an informal memorandum prepared by DOI
Solicitor, Ruth Ann Story, in August 1989. A formal Solicitor"s opinion
prepared by J. Roy Spradley, Jr. 1in August 1983 reached the opposite
conclusion - that carmercial fishing has been sanctioned by the NPS and is not
prohibited. Memorandum to Deputy Undersecretary for Fish, Wildlife and Parks,

from Office of the Solicitor, August 12, 1983.



IS CCMMERC1AL FISHING CURRENTLY PRgtEBITED IN GLBA?

Discussion of this issue should be prefaced with two seemingly unassailable
conclusions. The first is that canrercial fishing is specifically allowed by
ANILCA in the Dry Bay Area of Glacier Bay National Preserve. Sas 94 Stat.
2384, 8205. The second is that carmercial fishing is specifically prohibited
in any designated wilderness portions of GLBA - i.e., upper Dundas Bay,
Beardslee Islands area, upper Hugh Miller Inlet, Charpent.ier Inlet, Skidmore
Bay, Rendu Inlet, and Adams Inlet. Saa id. at 9 701; and 94, Stat. 2371,

g 701.

It is clear that coimercial fishing within GLBA, frcm the time of the original
withdrawal in 1925 until 1983, was not prohibited. In fact, carmercial
fishing was acknowledged in NFS regulations, and regulated - in regard to
methods of take, seasonal closures, etc. - by Department of Commerce and FWS

regulations.

Taken at face value, the general NFS prohibition on carmercial fishing,
enacted in 1983, appears to prohibit any and all carmercial fishing, "except
where specifically authorized by Federal statutory law."™ 36 CFR 2.3(d)(4).
However, as Solicitor Spradley"s 1983 memorandum pointed out, in the case of
GLBA where carmercial fishing has been allowed, and even "sanctioned", it 1is
important to look into the origin of the regulation to determine its

applicability.



The revision of the NPS general regulations, that ultimately resulted in the
enactment of 2.3(d)(4), was proposed in March 1982. 47 Fed. Reg. 11598. That
proposal only prohibited carmercial fishing in fresh waters. Id. at 11614,
9 2.3(d)(5). As a result of one ccnment on the proposed regulations
questioning the logic of the NPS prohibiting carmercial fishing in fresh water
tut not in marine waters, the regulations were revised to enact 2.3(d)(4).
See i1d. at 30256, 30283. Tire "Analysis of Garments" stated: "Engaging in
carmercial activities is prohibited under 36 CER 5.3. The Service has
clarified this provision to make it clear that all carmercial fishing is
prohibited unless authorized by federal statutory law or regulation."”
Id. at 30256.
\A

A closer look at 36 CER 5.3 and its historical relationship to NPS carmercial
fishing prohibitions or allowances nationwide is warranted. Section 5.3 was
enacted in 1966 in its present form. Prior to that, similar regulatory
language was contained in 36 CER 2.31(b) which stated "No person, firm or
corporation shall engage in or solicit any business ... in a park or
monument, without permission in writing from the Director.”™ 36 CER 2.31(b)
(1942). The fact that at the same time this prohibition on carmercial
activities without permit existed, a separate regulation stating that "Fishing

. for merchandise or profit . .. 1is prohibited" (except in GLBA, etc.),
casts doubt on any intent that 2.4(b) was applicable to carmercial fishing.
36 CER 2.31(b) (1942). The same is true of the concurrent existence of
36 CER 5.3 (carmercial activities prohibition) and 2.13(j)(2) (carmercial

fresh water fishing prohibition) frcm 1967 to 1983. Consequently, the logic



behind using the carmercial prohibition of 36 CER 5.3 to legitimize a new
prohibition on carmercial fishing in marine waters, 36 CER 2.3(b), without
allowing for public carment, 1is questionable and potentially subject to

attack.

Solicitor Spradley®s opinion observed that because NPS regulations related to
whale protection in Glacier Bay reference the existence of carmercial fishing
operations and even "indicate that NPS sanctions that activity,"” the activity
should be considered authorized and, therefore, not prohibited by 36 CER
2.3(d)(4). The validity of the Solicitor®s conclusion is bolstered by the

questionable process by which 36 CER 2.3(d)(4) was promulgated.

The most sensible conclusion to this issue is that carmercial fishing in the
non-wilderness marine waters of Glacier Bay is exempt from the prohibition of
36 CER 2.3(d)(4) due tc the language of 36 CER 13.65 sanctioning carmercial
fishing activities at levels at or below those existing in 1976. If it is
concluded that 36 CER 2.3(d)(4) was legitimately prarulgated, it can also be t
argued that as of the date it took effect, October 3, 1983, carmercial fishing
in any areas of the park outside of Glacier Bay proper were immediately
prohibited. Also, as mentioned before, as of the date of passage of ANILCA,

December 2, 1980, carmercial fishing was prohibited in the wilderness marine

waters of GLBA.

DOES AUTHORITY EXIST TO PRCHIBIT COMERCIAL ETSHING IN GLBA?



Generally/ the NPS Organic Act of 1916 directs the Secretary of the Interior
to "conserve the scenery and the natural and historic objects and the
wildlife"” in the areas within the national park system and to "provide for the
enjoyment of sane in such manner as will leave them unimpaired for the
enjoyment of future generations/" 16 U.S.C. 9 1. The Organic Act also grants
the Secretary the authority to implement "rules and regulations as he may dean
necessary or proper for the use and management of the parks, monuments and
reservations under the jurisdiction of the National Park Service."

16 U.S.C. & 3. In addition, the Redwood National Park Act of 1978 states "The
authorization of activities shall be construed and the protection, management
and administration of" NPS areas "shall be conducted in light of the high
public value and integrity of the National Park System and shall not be
exercised in derogation of the values and purposes for which these various
areas have been established, except as may have been or shall be directly and

specifically provided by Congress." 92 Stat. 166.

Given the above responsibilities and authority spelled out by Congress, and.in
addition, the purposes for which GLBA was established - including study of
flora and fauna - it is clear that authority exists for regulating, or even
prohibiting, carmercial fishing to protect park resources and/or visitor

enjoyment of these resources.

The state of Alaska has raised a question regarding whether the NFS has
authority to regulate activities on marine waters over submerged lands to

which it claims ownership. However, numerals earlier memoranda including



Solicitor"s opinions have concluded that the submerged lands are federal
property and, therefore, the state"s objections have no validity.
Nevertheless, the NPS most be cognizant of a potential State challenge to NPS

jurisdictional authority on this basis.

C. Potential Actions

1. Wilderness Marine Waters

It is advisable that the NPS take immediate steps to prohibit all
caTmercial fishing in designated wilderness waters. To allow such
fishing to occur directly contradicts the mandates of the Wilderness Act

of 1964.

This action will have a significant effect on commercial crabbing
operations in the designated wilderness waters of the Beardslee Islands
which have apparently been allowed to continue and grew. Nevertheless,
there is no authority to allow for this or any other carmercial fishing
activity in designated wilderness waters to continue for any period of
time. Immediate, courtesy public notice, in the form of a news release
stating that carmercial fishing in specifically-described designated

wilderness waters is prohibited, may be advisable.

2. Other Marine Waters



A variety of options related to restriction and/or prohibition of

carmercial fishing in non-wilderness marine waters of GLBA exist.

It is important to point out that any regulatory restriction or
prohibition should be accompanied by a well developed rationale to
justify such action. Implementation of such regulations may result in
challenges that the agency action is arbitrary and capricious. Although
judicial review of administrative action is highly deferential to the
agency and the courts have stated that the Secretary has "broad
discretion in determining what actions are best calculated to protect
park or public land resources,” factually well supported justifications
for restrictions will better protect the regulatory action from

potential attack.

Rationales for restrictive or prohibitive regulatory actions might

include:

- derogation of park resources by carmercial fishing operations;

- derogation of whale habitat by commercial fishing operations;

- derogate r of visitor enjoyment by carmercial fishing operations; and,

- an increase in carmercial fishing vessel use beyond 1976 use levels
established by 36 CER 13.65(b)(3)(iii)(A) as maximum unregulated use

levels.
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It should be noted that if further protection of whale habitat is cited
as a reason for carmercial fishing restrictions, such justification may

activate alJL of the procedural requirements of 36 CER 13.65(b)(2)(iii).

a. Option #1 - Immediate prohibition of all carmercial fishing in
GLBA by repeal of allowance contained in 36 CFR 13.65. By
revising 36 CFR 13.65 to eliminate all references tc carmercial
fishing the existing regulatory allowance for such carmercial
fishing, as noted in the Spradley opinion as an exception to the
36 CER 2.3(d)(4) prohibition, 1is removed. Consequently, 36 CFR
2.3(d)(4) wculd be fully effectual throughout GLBA and prohibit
all carmercial fishing. A good rationale for this action is

required.

b. Option #2 - Develop new regulations, and amend existing
regulations to: limit carmercial fishing in Glacier Bay proper to
current, or 1976, levels; limit commercial fishing elsewhere in
GLBA to current levels; and, prohibit all carmercial fishing as of
designated future date. In order to limit carmercial fishing in
Glacier Bay proper, permits could be issued under authority of
36 CER 13.65(b)(3) if carmercial fishing vessel use has exceeded
1976 levels, or otherwise be issued according to a new regulation
generally requiring authorization of carmercial fishing. To limit
carmercial fishing in other areas of GLBA, permits could be issued
under authority of 36 CER 5.3 or a new permitting regulation

potentially necessitated for Glacier Bay proper. An amendment to
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36 CFR 13.65 prohibiting all commercial fishing at a designated
future date within a reasonable time period (3-5 years) would need
to be promulgated. This would eliminate thn need for potential
subjective allowances under a different type of phase-out. A good

rationale for this action is required.
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1. Subsistence and Personal Use Fishing

A. Background

There are indications of sporadic traditional fishing use of marine waters
within GLBA by native populations of Hoonah and other local villages in
prehistoric and historic times. Uses In seme areas subject to glaciation have

fluctuated with advances and retreats of glaciers.

As early as 1924, Congress recognized rights to subsistence/personal use

fishing in Alaskan waters within the act authorizing the Secretary of Commerce



to regulate fishing in Alaska. 43 Stat. 464. That act stated: "That nothing
contained herein shall prevent the taking of fish for local food requirements

or for use as dog feed.™ I1d. at 466.

By 1948, commercial fishing had apparently grown to the extent that the new
managing agency, USEWS, found it necessary to more specifically protect native

fishing rights. The following regulation was enacted:

9 102.21 Native fishing rights. No trap shall be established in any
site in which any Alaskan native or natives has or have any rights of
fishery, by virtue of any grant or by virtue of aboriginal occupancy, by
any person other than such native or natives, but this section shall not
be construed as permitting any exercise of such rights contrary to any
of the provisions of the regulations in this subchapter. Any native or
natives claiming such rights may petition the Secretary of the Interior
for a hearing with respect to the validity of such claim, and prior to
any such determination such claimant and any interested parties desiring
to appear in opposition to such claim shall have an opportunity to be

heard.

13 Fed. Reg. 8687 (December 29, 1948); 50 CER 102.21 (1949). "Natives and

native Indians”™ were defined in the regulations as "Members of the aboriginal
races inhabiting Alaska when annexed to the U.S. and their descendants of the
whole or half blood."™ 13 Fed. Reg. 8685; 50 CFR 101.6. The regulations also

defined "Personal use fishing" as "The taking or attempting to take of any
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species of fish or shellfish for ultimate consumption by the taker and his

family.” 13 Fed. Reg. 8685; 50 CER 101.9.

A 1959 amendment to the Alaska Statehood Act of 1958 mandated that:

As a compact with the United States said state and its people do agree
and declare that they forever disclaim all right and title . .. to any
lands or other property (including fishing rights), the right or title
to which may be held by any Indians, Eskimos, or Aleuts (hereinafter
called natives) or is held by the United States in trust for said
natives; that all such lands or other property (including fishing
rights), the right orIFitIe to which may be held by said natives or is
held by the United States in trust for said natives, shall be and remain
under the absolute jurisdiction and control of the United States until
disposed of under its authority, except to such extent as the Congress
has prescribed or may hereafter prescribe

73 Stat. 191.

As a result of Alaska statehood, and the resultant change in fisheries
manc.gement authority from the Federal government to the State (see 72 Stat.
339 86(e)), federal regulations regarding general, carmercial, and nauive
fishing in Alaska waters changed. The USEWS regulations enacted in 1959 to
cover Alaskan fishing in the interim period before state management was begun
did not include any mention of native fishing. See 15 Fed. Reg. 2054 et. seq.

(March 19, 1959). The apparent importance of such regulations was to continue
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strict regulation of commercial fishing. The regulations did redefine
"personal use fishing" as "the taking or atterrpting to take of any species of
fish or shellfish for purposes other than for sale or barter™ including

continued authorization of use as "dog-feed." Id. at 2055.

Bureau of Indian Affairs regulations, promulgated in 1960, covered native
fishing rights. S”™ 25 Fed. Reg. 3079 (April 9, 1960). The stated purpose of
said regulations was to "protect certain fishing rights which have long been
recognized; which derive from the Act of June 6, 1924, as amended, 48 U.S.C.
221 et. seq. (43 Stat. 464], other Federal statues, regulations and custom;
and which were secured to the Alaska Eskimos, Indians and Aleuts by section 4
of the Alaska Statehood Act of July 7, 1958." Id. The regulations also

stated:

In all waters of Alaska Indians, Eskimos and Aleuts shall be permitted
to take salmon or other species of fish for personal use except in those
waters where the State of Alaska has determined that a complete
prohibition on all fishing is necessary to prevent the destruction of
existing salmon or other fish populations.

Id. at 3080; 25 CFR 88.7. This particular regulation was changed shortly

thereafter to read:

Subsistence or personal use fishing rights granted by Federal law to the
Indians of Alaska, are preserved in the Statehood Act. The 1960 edition
of the Regulations of the Alaska Board of Fish and Game for Ocrrmercial

Fishing in Alaska has substantially provided for continuance of these
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rights and no additional provision therefor is made at this time in the
regulations in this part.

25 Fed. Reg. 4864 (June 2, 1960).

Neither the proclamation creating GLBA in 1925, or that enlarging the Monument
in 1939, made any reference to fishing. Early NPS regulations prohibited all
forms of fishing in Glacier Bay National Monument, except canrercial fishing,
by methods other than use of a "hook and line, the rod or line being held in
the hand . . . 36 CFR 2.4(b) (1942, 1956, 1962). In 1966 the NPS
regulations regarding fishing were revised to limit the hook and line
restriction to fresh waters only, thus allowing for fishing with nets, seines,
traps, etc. in marine waters. , See 31 Fed. Reg. 12752, 9 2.13(j)

(September 29, 1966). The most recent alteration of the regulations regarding
fishing in marine waters specifically states that: "Except as otherwise
designated, fishing with a net, spear, or weapon in the salt waters of park
areas shall be in accordance with State law." 48 Fed. Reg. 30283 (June 30,
1983); 36 CER 2.3(e) (1988). NPS regulations have consistently stated that
all fishing in park areas shall or must be done in conformity with state law
unless otherwise provided. See 36 CER 2.4(b) (1942); 36 CER 2.13(a) (1967);

36 CER 2.3(a) (1988).

In ANILCA, Congress addressed subsistence use of park areas in various
respects. Section 203 directs the Secretary to administer areas of the
National Park System and allow subsistence uses "in national preserves and,

where specifically permitted by this Act, 1in national monuments and parks."



94 Stat. 2371 (1980). Said administration is specifically made "subject to

valid existing rights.” |Id. Subsistence uses by local residents were not

specifically permitted in Glacier Bay National Park. See id, at 820?.(1).

In general regard to the taking of fish and wildlife, Section 1314(c) states:

The taking of fish and wildlife in all conservation system units shall
be carried out in accordance with the provisions of this Act and other
State and Federal law. Those areas designated as national parks or
national park system monuments in the state shall be closed to the
taking of fish and wildlife, except that

(2) fishing shall be permitted by the Secretary in accordance with the

provisions of this Act and other applicable State and Federal law.

Id. at §1314(c)(2).

B. Analysis

There are two ways to analyze the laws and regulations regarding subsistence
fishing use and to same degree, personal fishing use, in GLBA. One analysis
results in a conclusion that subsistence fishing is strictly prohibited in

GLBA, the other results in a conclusion that subsistence fishing and personal

use fishing is allowable.

IS SUBSISTENCE FISHING CURRENTLY PRCHtBITED IN GLBA?
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Recent NPS memoranda have exclusively taken the position that subsistence
fishing is prohibited in GLBA. |Indeed, this conclusion is the most readily

apparent, although not necessarily correct.

The conclusion that subsistence use is not allowable is based upon the
language of ANILCA®"s Section 203 which directs the Secretary to allow such
uses "where specifically permitted by this Act, in national monuments and
parks." Because Section 202(1), which created GLBA does not specifically
permit subsistence uses it can be argued that the Secretary may not allow such
use. Furthermore, the legislative history of the Act supports this
conclusion. Senate Report No. 96-413 on H.R.39, the formative bill preceding
ANILCA, stated: "Subsistence uses will be allowed within the preserve, but
not in the park.™ Id. at 164 (1979). The Congressional Record of November
12, 1980 contained a similar carme"-f that "subsistence uses, sport hunting,
sport fishing [apparently in error], and trapping are not allowed in the
park.™ Id. at 10539. In addition, Section 816 states: "All national parks
and park monuments in Alaska shall be closed to the caking of wildlife except
for subsistence uses to the extent specifically permitted by this Act."”

94 Stat. 2430 (emphasis added). However, the section only references

wildlife, not fish.

IS SUBSISTENCE FISHINS5, AND/CR PERSONAL USE FISHING, ALLOWABLE IN GLBA?

It is apparent that "subsistence/personal use" fishing was allowable within

GLBA prior to the passage of ANILCA. The Act of 1924 authorizing the

Secretary of Ccmmerce to regulate Alaskan fisheries also recognized and



protected a right to take "fish for local food requirements or for use as dog
feed,"” 43 Stat. 446. Nothing in the legislation creating (1925) or enlarging
(1939) Glacier Bay National Monument specifically disallowed fishing. The
pertinent language in the Act of 1924 remained the law of consequence until
the Alaska Statehood Act was passed and amended in 1959 to ensure that fishing
rights held by Indians, Eskimos, and Aleuts would be protected. S&a 72 Stat.
339, as amended by 73 Stat. 141, 334, 6(e). Although the State of Alaska
assumed authority for management of fisheries in 1960, the Bureau of Indian
Affairs clarified, in its regulations, that "subsistence or personal use
fishing rights™ were granted to Indians of Alaska and would be protected. Sesa
25 Fed. Reg. 3079; and, 25 Fed. Reg. 4864.

k i
ANILCA did not specifically prohibit subsistence/personal use activities in
GLBA. AS noted, the Act did state that "subsistence uses by local residents
shall be allowed in national preserves and, where specifically permitted by
this Act, in national monuments and parks." 94 Stat. 2371 at 9 203. Language
creating Glacier Bay National Park did not specifically permit subsistence
uses within the Park. Nevertheless, Section 203 also states that the
Secretary®s administration of the parks is "subject to valid existing rights."

Id. Subsistence fishing rights are arguably valid existincr rights as

described above.

Section 1314(c)(2) makes it clear that the taking of fish is to be permitted
by the Secretary not only in accordance with the provisions of ANILCA, but as

controlled by other applicable State and Federal law as well. See id. at
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81314. Again, as noted in the foregoing, Federal law not only allowed
subsistence/personal use fishing in Alaskan waters but required the state to

protect native subsistence fishing rights.

Finally, Section 1316(a) states: "Cn all public lands where the taking of
fish and wildlife is permitted in accordance with the provisions of this Act
or other applicable State and Federal law the Secretary shall permit, subject
to reasonable regulation to ensure compatibility, the continuance of existing
uses . . .. See id. at 9 1316 (emphasis added). Subsistence fishing is
permitted by State law, and arguably protected, at least for Indians, by
Federal law. See 43 Stat. 464; and, 73 Stat. 141. In order to ensure the
compatibility of fishing activities and protection of park resources the NFS
has proTulgated fishing regulations over the years. These general regulations
have affected, but arguably never eliminated subsistence/personal use fishing

rights in GLBA.

In passing ANILCA, Congress found and declared that*-- "The continuation of the
opportunity for subsistence uses by rural residents of Alaska ... 1is
essential . . . ." 1i1d. at 9 801 (i) (emphasis added). Congress also found
that: “continuation of the opportunity for subsistence uses of resources

. Is threatened . . . ." Id. at 8801 (3) (emphasis added). Consequently,
Congress declared that it was necessary "to invoke its constitutional
authority over Native affairs and its constitutional authority under the
property clause and the carmerce clause to protect and provide the opportunity

for continued subsistence uses on the public lands . . . . id. at 8801(4)



(tor~contlnued subsistence uses on the public lands . . . . Id. at 9 301(4)

(emphasis added).

In light of all of the provisions and savings clauses of ANILCA regarding
subsistence uses, the taking of fish and wildlife, and the protection of park
areas, does it make logical sense to interpret the act to prohibit previously
existing, legally sanctioned and protected, subsistence fishing rights in the
waters of GLBA? Congress was obviously dedicated to protecting the
continuance of subsistence uses. Where such uses are incanpatible with the
protection of park resources, Congress provided the authority to restrict or
potentially eliminate subsistence use. See Id. at &810 and 9 815(1). where
subsistence uses are based upon valid existing rights predating ANILCA, the
Secretary can still limit such uses to protect park resources under the broad
protective authority of 16 U.S.C. &8 1, la-1, and 3. Consequently, an
interpretation of ANILCA that allows for subsistence use in GLBA is sensible
and does not preclude protection of park resources, if necessary, even if

restriction of subsistence uses must result.

C. Potential Actions

1. Option #1 - Prohibit subsistence and personal use fishing in GLBA
by prarulgatlon pf regulations. Regardless of whether subsistence
fishing in GLBA is considered statutorily prohibited or allowed by
ANILCA, if the NPS wishes to make a prohibition enforceable it has

been concluded that a regulation is needed. The regulation could



be literally aimed at prohibiting subsistence or personal use
fishing, however, this might increase the likelihood of political
reaction, or result in a battle of semantics with the Alaska
Department of Fish and Game (ADF&G). If the regulation did
specify a prohibition on subsistence and personal use fishing,

those activities should be strictly defined.

As discussed, it might be more acceptable to cienerically prepare a
new fishing regulation limiting all fishing, including fishing in
marine waters, to use of "hook and line, with the rod or line
being closely attended” based upon 36 CFR 2.3(d)(1). Of course,
this would effecﬁively eliminate carmercial fishing as well. In
addition, if such a simplified prohibition were adopted, the ADF&G
might still issue subsistence and personal use permits and
although permittees would be limited to use of hook and line they

would not be subject to sportfishing bag limits.

Option #2 - Allow subsistence and personal use fishing to continue
without regulation. As aforementioned, there is a substantial
argument that subsistence and personal use fishing is allowable in
(zflIA. The ADF&G has issued permits for such use in 1989. If left
unregulated, these uses would be limited by 36 CTO 2.3 and any
applicable ADF&G regulations. Consequently, subsistence and/or
personal use fishing could be pursued by permittees in fresh
waters with a "hook and line™ (36 CFR 2.3(d)(1)), and in marine

waters "in accordance with State law" (36 CFR 2.3(c)).
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There is the potential for conflict over the distinction between
fresh .and salt water zones. The State"s definition could be
accepted, or a regulation could be drawn up to define the
difference. If the regulatory option is chosen in regard to this
matter, it might be an issue best covered as a nation-wide

regulatory amendment to 36 CFR 2.3.

Option #3 - Allow regulated subsistence fishing to continue, but
eliminate personal use fishing. Again, tills option relies on a
stance that the law allows for subsistence use. Regulations
within 36 CFR Paft 13 would need to be revised to acknowledge
allowances for subsistence fishing use in GLBA and identify
criteria for qualification for such rights. It should be noted
that interesting possibilities for limiting subsistence use

fishing to Native Ainericans alone exist in this particular

circumstance.

In order to eliminate personal use fishing, regulations
specifically prohibiting such use in marine waters would need to
be prcnulgated. Whether regulations prohibiting personal use in
fresh waters would be deemed necessary is questionable.
Currently, wherever the State might permit personal use fisheries
they can exist in the parks subject only to the NPS "hook and
line™ restriction. To our knowledge, State authorized personal

use fisheries have not posed a problem in the fresh waters of any



park area. Prohibiting personal use fishing in the fresh waters
of GLBA. is probably not a substantive issue. Consequently, a
regulation prohibiting salt water fishdng by any means other than
hook and line except for subsistence, and possibly ccmnercial

permittees, would eliminate all meaningful personal use fishing.
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1985/88 18 ? ) B
19R0/KT 414 3 3 158
1987/99 6L 3 5 13
1988/8° 2,076 1 5 I

HOBT RECENT YEAR'S DATA SHOULD BE CONSIDERED PRELIHIRARY.
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1982/83 13% o0 16 2 6,334
1983/M <* 660 1 ! 9,660
198-87 1,416 | ; 1,416
1<<87/88 30,448 4 9 3,383
1988'8< m* 1% 5 1 5,986

HOST RSCEN' YEAR'S DATA SRI'ULD B, CONSIDERED PPL'LIHINARY.
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Qisli

D T 114600 i, j6 RessPs 66%699 mw'1888 1M1 "-8611 “<88

CATHIN  NHR®  KHR G

SEAH R/INDS VESSELS LANDINGS
K»2/1) 5,030 1 I
1973/74 1,211 0 I
S8 it | l

HOST PECBNT T5APS DATA SHOUD PL COSSIOBD PRELIHIHARV.

PEIORT N0 HC L.1 PVINDS, VESSELS, LANDINGS PV SEASON
RD KING CPA

Gears AL (ER TIPES

Ajeat

Disii

Sub 1 113600 686888 866666 “ADBR* Bhebbl seee66 H6™ < 6*96

CATTHI6  NWP> of HHPHE CF

SEASN POUNDS VEj SLLS LANDINGS
NVl 1,84 [ 1
19/9/80 4,

HOST RECENT TEAR'S DATA SHOULD BE CONSIDERED PRELIMINARY.
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01/06/1950
08:06:59

ABRAE
POUNS PR

LANDING

1,903
2,130
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