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TO: 1989 Alaska Legislature

FROM: Curtis J. Freeman, President
Fairbanks Exploration Inc.

DATE: January 31, 1989

SUBJECT: SB 129 and HS 99: Proposed 6i legislation.

On January 19 and 20, SB 129 and companion bill HB 99 were 
introduced to address the establishment of rental or royalty payments on 
certain mineral lands in Alaska. These bills were introduced at the 
request of Governor Cowper in response to the findings of the Alaska 
Supreme Court on the 6i lawsuit. Our firm has had considerable 
experience with foreign and domestic mining concerns who are interested 
in investing in Alaska's mineral resources. With this experience in 
mind, I have reviewed the proposed legislation and would like to offer 
my recommendations.

Alaska is an extremely risky place to explore for and develop 
mineral properties. This observation is not a perception, it is a fact. 
The 6i legislation as proposed would only increase that risk. Recent 
developments in Alaska exemplify the effect of excessive risk on mineral 
exploration and development: in 1988 one of the top ten US gold and 
silver producers pulled out of Alaska after nearly 20 years in the 
state. In another case, a world-class Alaskan mineral deposit which 
constitutes the largest deposit of its kind in North America was put up 
for sale in 1988 by its owners. What can cause such drastic action at a 
time when the rest of the free world is in the midst of a major mining 
boom? You can be certain that the extremely complex and expensive 
nature of Alaskan mining regulations played a significant role in the 
above decisions.

The proposed legislation pertaining to the 6i issue must ba 
complemented for its focus and brevity. However, in order to comply 
with the directives of the Alaska Supreme Court while at the same time 
minimizing the negative effects of additional regulations, the following 
changes are recommended:

1. Under certain conditions in the U.S. mining industry, lessees 
cr operators may be required by contract to pay nominal rental or 
advanced royalty payments to property owners prior to production. Once 
production is reached, production royalties replace rental or advance 
royalty payments. Furthermore, pre-production payments are usually 
deductible from production payments. I recommend that rental payments 
should cease when production begins and previously paid rental payments 
should be deductible from production royalties.

FAIRBANKS EXPLORATION INC.
P.O. Box 82549 • Fairbanks. Alaska 99708 • (907)479-7547



2. Rental or royalty rates should be established by statute and 
should be fixed at a flat rate for the life of the claim. Long-term 
planning can not be conducted unless such security is present. Please 
remember that many mineral properties are leased to corporations or 
individuals who must already pay advance royalties or production 
royalties to the claim owner. Additional royalties levied by the state 
must not impose an unreasonable burden on prospective development. I 
recommend a rental rate of not more than ten cents per acre and a net 
income production royalty of not more than one percent. Gross revenue 
royalties should not be considered under any circumstances due to the 
small profits which are common in the mining industry, particularly 
during initial production years.

3. If rental fees are assessed on mining lands, annual labor 
requirements on those lands should be eliminated entirely.

4. The question of whether reclamation requirements should be 
addressed in the proposed 6i legislation is outside the scope of the 
Supreme Court's ruling and should not be considered in any form by the 
legislature. This point aside, I think you should be made aware that 
representatives of Trustees for Alaska and the Northern Alaska 
Environmental Center presented false information to you when they 
testified that there are no reclamation requirements on mining 
activities conducted on state lands. The two principal permits which 
are required when ground disturbance is planned on state lands are the 
Miscellaneous Land Use Permit (MLUP) and the Annual Placer Mining 
Application (APMA). Both permits require stringent reclamation 
requirements on lode or placer projects prior to approval. If you have 
any doubts about this subject, I urge you to contact Mr. Judd Peterson 
or Mr. Bruce Campbell with the Division of Mining in Fairbanks. These 
gentlemen help miners fill out hundreds of APMA and MLUP applications 
each year.

5. A critical clause in 6i legislation pertains to lands which are 
mineral in character at the time of state selection. The proposed 
legislation intends to levy rental and royalty fees from all state 
lands. This, is far beyond the intent of the Supreme Court's ruling and 
should be corrected by restricting rental or royalty payments to only 
those lands which were known to be mineral in character at the time of 
state selection. The Division of Geological and Geophysical Surveys and 
the Division of Mining should be directed to produce maps at an 
appropriate scale which outline those areas known to be mineral in 
character at the time of state selection. If a claim is within such an 
area, rent or royalty payments should be applied. The presently 
existing location system should be retained for all other claims on 
state ground.

6. Any new legislation passed to comply with the Supreme Court's 
directives concerning 6i should contain wording that repeals the Alaska 
Mining License Tax for any property which is. found to be mineral in 
character at the time of state selection.

7. Any rental payment that is due the State should be payable 
within a reasonable amount of time after its due date without penalty to

FAIRBANKS EXPLORATION INC.
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the owner or lease-holder. Since exploration and production often are 
not completed until September or October of a given year, the claim 
owner or lessee should have ample time to analyze the current year's 
findings to determine whether a specific claim is worth retaining. 
Wording should be such that rental payments for the following year are 
due within 90 days after noon, on September 1 of the current year. This 
same wording already is in place for filing of annual labor documents.

8. Lines 15 through 17 on page 4 of SB129 should be eliminated. 
Ignoring the considerable expense of monitoring inventoried metals, it 
is not in the best interest of the state to assign a prevailing market 
value to unsold inventory since most unsold inventory is stockpiled 
because of unfavorably low metal prices. The wording in SB129 would 
force the state to accept lower production royalties while at the same 
time interferring in the internal marketing prerogatives of private 
industry. Production royalties should be calculated based on the actual 
sale price at the time metals are sold.

I urge you to consider the impact of this legislation carefully, 
not only from a simple monetary standpoint, but from a public relations 
standpoint as well. Many potential investors are monitoring the 
progress of mineral exploration and development in Alaska, including the 
evolution of the regulatory environment in the state. Since Alaska's 
mineral industry must compete in a world economy, we must be careful not 
to send the wrong signals at a time when Alaska is just beginning to 
recover from a prolonged metals slump. If you believe that Alaska 
should encourage the responsible development of its natural resources, 
as our statehood act dictates, then please incorpora*e the changes I 
have recommended above. If I can be of further assistance .**s you 
formulate this legislation, please contact me.

xc: Governor Cowper
Commissioner Boston-Gorsuch

FAIRBANKS EXPLORATION INC.
P.O. Box 82549 • Fairbanks. Alaska 99708 • (907)479-7547



SB129/HB 99 RENTS AND ROYALTY PAYMENTS FOR 
MINING CLAIMS ON STATE LANDS 

SB 129 Public Testimony - Monday, Jan. 30, 1989 - Anchorage 
HB 99 Public Testimony - Friday, Feb. 3, 1989 - Anchorage

Good afternoon chairmen and members of the Senate/House Resource 
Committee and thank you for providing me the opportunity to comment 
on SB129/HB99.

My name is Kevin Adler, and my address is 11976 Wilderness Drive, 
Anchorage, AK 99516. I am a i nerals consultant (mining engineer) 
and am employed by DN-LINE EXPLORATION SERVICES, INC.? a family 
owned Alaskan consulting firm. For the past ten years, I have been 
active in the exploration and development of mineral resources in 
the state of Alaska. The following are my personal observations 
and comments:

In the recent past, Alaska has seen an increase in mining 
development with the Red Dog operation slated for production in 
1990, Greens Creek in a month or so, the Bima dredge at Nome, and 
the Valdez Creek Mine, to list the new operations. None of these 
projects are operating on lands effected by this legislation and 
aside from a few small placer mines, the only major producer on 
state lands at this time, to my knowledge, is the Grant Mine 
cutside of Fairbanks; although considerable exploration is 
currently being conducted.

The state of Alaska has entitlement to 104 million acres and the 
Division of Mining has reported that some 90% of this land is open 
to mineral location. Lands that can provide wealth and jobs to the 
citizens of Alaska as the state constitution provides.

Most of you on this committee have been involved and have followed 
the developments at Red Dog and Greens Creek over the past three 
years. The increase in jobs because of these operations have 
provided positive impacts to the Kotzebue and Juneau areas. The 
returns to the state from these operations come from many areas 
including, payroll taxes, corporate income taxes, projected mining 
license taxes, and the reduction of social services to a region. 
A few more of these operations in other depressed portions of 
Alaska is what is needed to help diversify and stabilize our 
current economy.

In 1982, the Alaska Department of Commerce and Economic Development 
compared Alaska's mineral taxation with eleven other mineral 
producing states. The comparison did not take into account the 
higher costs of doing business in Alaska. These additional costs 
are due in part to the colder climate, remote location, higher 
wages, and the lack of infrastructure. Without the higher costs 
of doing business in Alaska, the report indicated the Alaska 
mineral tax burden is average when compared with the eleven other 
mineral producing states.
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mineral tax burden is average when compared w.i th the eleven other 
mineral producing states.

In reviewing thjs legislation there are three areas that can be 
measured as having a direct impact on the mining industry. First,
the direct costs "to locate a mineral claim will go up son 10% at
a minimum through the rental costs being based on an advance 
payment basis; Second, the rental fees raises the yearly 
maintenance fee on mineral claims for the miner; and third, the 
3% royalty on net income is truly and additional tax.

The special tax currently levied on the mining industry, the mining 
license tax, already is an extra tax above what most other 
industries must pay in Alaska. It is not paid in lieu of corporate 
income tax., property tax, unemployment tax and other state and 
local taxes; it is paid in addition to these already significant 
taxes. The current corporate income tax alone in Alaska is higher 
than for nearly all states that has mining as an economic base. 
The current rate of special taxation (essentially 7% of net income 
for larger operations) is high. To add another 3% to this as is 
proposed by this legislation is to have a total tax of 10% on net
income for the right to work on state lands.

At this time, Alaska is experiencing a resurgence on not only the 
projects discussed previously, but also in mineral exploration and 
property developments. In Juneau alone, you are seeing the A-J 
Mine and the Kensington Mine developments along with other 
properties moving ahead.

The state of Alaska's Alaska Mineral Industry Report for 1988 has 
yet to be published but a good guess is that the dollars expended 
by this segment of the industry will more than double that of 1987. 
A good sign that the industry as a whole is beginning to believe 
in the state of Alaska for investment.

These exploration and development expenditures alone, represent a 
lot of jobs and economic benefits for Alaskan's. Also, this 
exploration effort locates new mines like the Greens Creek and Red 
Dogs that add even more benefits to Alaskans.

The length of time for a mineral deposit to go from exploration to 
development typically is longer than ten years and will often 
exceed twenty years. The Greens Creek deposit was initially 
discovered in the early 1970's and is just now reaching the 
productions stage. During exploration only a small percentage of 
lands are actually disturbed.

The impression I perceive from earlier testimony is that the miners 
are using all of the lands covered by their mining claims. While 
the mining claim reserves the miners right to develop their mineral 
discovery, these lands are still available for public use. 
Forestry, hunting, fishing, trapping, and recreational uses come



immediately to mind. This is a multiple use concept that the 
mining industry has always endorsed. These uses are often extended 
through the mining phase of a deposit. An underground mine uses 
only a small percentage of the surface lands for operational 
infrastructure. For example, the Homestake mine at Lead, South 
Dakota has operated for over 100 years supporting the economic base 
of the surrounding communities while these communities have 
expanded around the mine.

In summary, this legislation needs to provide a clear answer to the 
courts mandate, with out placing additional burdensome taxation on 
the industry. In effect, SB129/HB99 would place Alaska above 
average in terms of total taxation if the state report is the base 
of comparison. If a mining industry is desired for Alaska, caution 
is given in developing rents and royalties that are too high.

I thank you for providing me the opportunity to give these comments 
on this legislation.

Kevin P. Adler
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Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802 907-586-2345

Representative Bill Hudson 7 February, 1989
P.O. Box V
Juneau Alaska 99811

Dear Representative Hudson-

I was not well prepared to answer your questions concerning reclamation 
during ray testimony at the House Resources Committee hearing Friday, February
2. I would like to take this opportunity to respond with more detail here.

What will have to be done to effectively reclaim land? Topsoil must be 
returned to promote vegetation, settling ponds drained, stream channels 
reestablished to allow unobstructed flow, and equipment and debris removed 
from mining sites. Many miners fail to mix leftover coarse with leftover fine 
materials, though this practice would go a long way in speeding up soil 
formation. A number of different kinds of petroleum products are used in 
mining operations and any spills or leakage of these should be cleaned up; 
likewise for any other solid or liquid wastes.

Many miners have already proven that they can successfully and affordably 
reclaim mining lands. Some have developed operations that use 100% recycled 
water, while ethers have developed methods that use only a scant amount of 
water. Such practices must be recognized and encouraged. But statutory 
reclamation language is still needed to guarantee that the land will retain 
its multiple use capacity after mining is complete.

For more specific information on how mining operations have significantly 
effected stream and land-use quality I would refer you to a draft report on 
nonpoint source pollution prepared by ADF&G for DEC. I have enclosed a copy 
of the executive summary of that report.

I have enjoyed working with the Resource Committee on this issue, but 
regret that my month as a volunteer lobbyist is over and I will be going home 
soon. I hope chat all the groups involved may continue the dialog begun in 
the teleconference hearings and that such dialog will ultimately result in a 
rent, royalty, and reclamation program acceptable and affordable to all.

Sincerely,
cc; House Resource Comm. _ / _

Members |(Ouv-ii,

Volunteer Lobbyist 
Home address: P.O. Box 53 

\ Delta, AK 99737
ALASKA CENTER  FOR THE ENVIRONMENT • ALASKA CHAPTER S IERRA  CLUB • JU N EA U  GROUP. S IERRA  CLUB • SITKA GROUP. S IERR A  CLUB 
KNIK GRO UP S IERRA  CLUB • DENALI GROUP. S IERRA  CLUB * ANCHORAGE AUDUBON SOCIETY • ARCTIC AUDUBON SO CIETY 
OENALI C ITIZENS COUNCIL • ALASKA PR IENO S OP THE E A R T h  • JU N EA U  AUDUBON SO CIETY  • KACHEMAK BAY CONSERVATION SO CIETY 
KENAI PEN IN SULA  AUDUBON SO CIETY • KODIAK AUDUBON SO CIETY . LYNN CANAL CONSERVATION • ALASKA W ILD L IPE  ALLIANCE
S it k a  c o n s e r v a t io n  s o c ie t y  • n o r t h e r n  a l a s k a  e n v ir o n m e n t a l  c e n t e r  * s o u t h e a s t  a l a s k a  c o n s e r v a t io n  c o u n c il

KNIK KANO ERS AND KAV' KERS
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From: " N o n p o i n t - S o u r c e  P o l l u t i o n  R e l a t e d  to Pl a c e r  Mining:
Impacts, Ex i s t i n g  M a n a g e m e n t ,  Data Gaps, and R e c o m ­
m e n d a t i o n s "

P r e p a r e d  for the D e p a r t m e n t  of E n v i r o n m e n t a l  C o n s e r v a t i o n  by ADF&G, 12/88 

E X E C U T IV E  SU M M ARY

This report has been prepared by the Alaska Department of Fish and Game under 
a Reimbursable Services Agreement with the Alaska Department of Environmental ’’ 
Conservation as part of the latter department’s efforts to develop a management 
plan for controlling nonpoint-source pollution in Alaska as mandated by recent 
(1987) amendments to the Clean Water Act (Section 319). The Act requires the 
states to submit their plans, including implementation schedules, to the 
Environmental Protection Agency for approval. Placer mining is one of the major 
categories of r.onpoint-source pollution to be addressed by Alaska’s management 
plan.

Placer mining has affected water quality on more than 3,000 kilometers of Alaska’s 
streams and rivers to the extent that they are not supporting designated uses 
(A D EC  1986a). The effects of mining on water quality and fish and w ild life 
resources are caused by waterborne particulates and trace elements (metals) 
contained in mine effluent. These substances modify aquatic physical 
environments, reduce productivity of aquatic communities, and reduce or eliminate 
aquatic species through a variety of mechanisms. Waterborne particulates, and 
perhaps trace elements, are generated by nonpoint sources as well as point sources 
related to placer mining.

Point sources are defined in the federal Clean Water Act (33 U.S.C. 1251 et seq.) to 
include "any discernible, confined and discrete conveyance, . . . from which 
pollutants are or may be discharged." Nonpoint sources comprise the remaining 
pollutant discharges, usually area-wide or plant-site runoff and often associated 
with stormwater discharges. Placer mines normally discharge process water and

•  thus arc regulated as point sources. In addition, placer mining often produces
expanses of highly disturbed terrain and highly altered stream channels that, if  not 

_  properly rehabilitated, constitute nonpoint sources of pollution, which may persist
for periods in excess of 20 ytars (Singleton et al. 1978).

Four categories of nonpoint-source pollution are related to placer mining in 
decreasing order of importance: erosion of abandoned ttling ponds, overburden 
p-'.-es, st:d fine tailings by stream flow; resuspension of point-sourcc deposits; 
er_>3:on of destabilized stream channels; and surface runoff from disturbed terrain. 
Siorms and consequent high flows increase the magnitude of these sources. 
Mining-related nonpoint sources are d ifficu lt to manage because they occupy large 
areas, are diffuse in nature, and no person or entity is necessarily responsible for 
implementing controls on a given site.

Federal programs for managing mining-related poll1 ;on include the Clean Water 
Act (National Pollutant Discharge Elimination System - N PD ES - permits and 
Section 319 nonpoint-source management plans), Bureau of Land Management 
regulations governing surface management and mine reclamation, U.S. Army Corps 
of Engineers Section 404 permits (dredge and f ill) for mining in wetlands, U.S. 
Forest Service requirements for compliance with forest management plans, and 
National Park Service regulations governing mining and mine reclamation within 
the National Park System. State programs for managing mining-related pollution 
include the Alaska Water Quality Standards administered by the Department of 
Environmental Conservation, fish habitat permit' issued by the Department o f Fish 
and Game, Department of Natural Resources regulations governing miscellaneous 
land use and leaseholds. Department of Environmental Conservation certification

C
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Department of Environmental Conservation; (2) revise existing Department of 
Environmental Conservation regulations to cover nonpoint sources related to 
mining; and (3) strengthen NPDES. Section 404, Department of Fish and Game, and 
Department of Natural Resources permits for controlling nonpoint-source pollution.

In terms of procedural mechanisms and management practices, we recommend that 
state agencies take the following actions to control mining-related nonpoint sources: 
(1) implement improved point-source controls to eliminate resuspension of point- 
source deposits as a source of nonpoint pollution, (2) emphasize rehabilitation of 
stream channels and floodplains as the primary nonpoint-source control, and (3) 
provide improved field enforcement of permit requirements. These actions are 
important ar.d should be pursued independently of other recommendations in this 
report.
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TESTIMONY 6-1 SENATE RESOURCES COMMITTEE - SB-129 
January 30, 1989

STATE HOUSE RESOURCES COMMITTEE-HB 99 
February 3, 1989

Mr. and Madam Chairpersons:

I appreciate the opportunity to testify on the above bill today. I am

Roger C. Burggraf, Mine property owner, mining consultant and miner,

830 Sheep Creek Rd., Fairbanks, AK 99709

1. I agree with the comments submitted by Earl Beistline, Chairman of 

the Minerals Commission.

2. Paul Glaviriovich representing the Alaska Miners Associates, Inc.

3. Kevin Adler

S E N A T E  B I L L  120 and  H B  9 r e p ra s e n t  a good s ta b  a t t r y in g  to vworU 

up legislation to resolve the court mandated decision. We In the Industry 

have appreciated the opportunity to give Input to the Division of Mining in 

its effort to develop legislation.

The basic approach taken by HB 99 has merit, but there are areas in 

the bill that I, as a mine property owner, and mining consultant disagree 

with.

The state's approach in the bill will tend to discourage mineral 

development on state land rather than encourage exploration and 

development on properties which will lead to production.

The point that the environmental community knows full well and the 

administration has not taken into consideration Is that economics will 

dictate when a mine will go into production. The high rental rates and 

high royalties, combined with the existing mining license tax, will stop 

mining on state lands dead In Its tracks If HB 99 is approved In Its 

existing form. Some world class mines located on state land might be able

- 1 -
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to operate under the high rentals and royalties proposed. Not all are world 

class mines, but can be productive, extracting rr.lnarals, providing needed 

jobs, taxes for the borough, the state and nation. Mining is a labor 

intensive industry which provides resources and jobs benefiting society. 

The margin of profit In the mining Industry cannot be compared to the 

petroleum industry, and should not be.

Senator Fahrenkamp made the right observation when she was quoted 

in a Fairbanks Daily News-Mlner editorial recently. She said that too high 

a rents and royalties will force mining companies who have state mining 

claim holdings to drop them and look elsewhere in Alaska on Federal or 

Native lands.

The bill, the way it is now, Is a disincentive for developing state 

mining lands. If you want to stop mining on state lands, SB 129/HB 99 in 

Its present form will do so. The 6-1 court decision has given the state an 

opportunity to send the right signals to the world and its people that It 

favors mineral development. The 6-1 Issue is not one of the state 

demanding maximum revenues or adding on a whole Christmas tree of new 

rules and regulations which further discourage the development of our 

resources on state lands. The court ruled that the state did not have a 

leasing system In place. It did not say how much should be charged for 

rents or royalties or say that reclamation should be Included In any 

legislation proposed to comply with the directives of the court.

The rental rates are too high as proposed. The escalating rents as 

proposed take monies that would be better Invested In expioratlon and 

development on state lands. The state should be doing things to encourage 

mining on its lands so that its people can have jobs.



The royalty provisions penalize the mine operator for trying to 

develop a mine. A new mine operation that employs people and has high 

capital costs resulting in low profitability will be forced to pay royalties 

based on gross income. The clause could cause existing mines to close 

down and stop new mines from going into production. Is the state's policy 

to maximize revenues to support its bureaucracy or to encourage the 

development of private Industry that puts people to work and produces 

wealth?

A small mom and pop operation may be able to make it for a few years 

on 40 acres, but any operation must have sufficient reserves, acreage, 

and claim blocks in the same area to justify the investment of equipment to 

operate. The cost to move an operation, which includes logistics and 

permitting, Is high and contributes to instability.

Larger companies will not move into an area unless there is a 

sufficient land position to justify an investment of time, money and labor 

to develop a mine.

Fairbanks has a potential of 3 or 4 large mining ventures. The Grant 

Mine operation would not have developed If they had not been able to pull 

a large block of claims together. If the land position had been spilt up, 

no development would have occurred.

Cleary Hill, Pedro Dome, Gilmore Dome, the Scrafford Mine off the old 

Murphy Dome Rd., all have a potential. The development of these areas 

for hard rock is contingent upon large blocks of land being made available 

for consolidation by a larger company if the opportunities appear right. 

High rents will discourage claim blocks from being maintained and will 

further hinder the larger companies from pulling claim blocks together to 

develop mines.



If the Intent of this bill is to stop mining on state lands and put

existing mining operations out of business, then 1 recommend you approve 

SB 129/HB99 as written.

Recommendations:

1. MINING LICENSE TAX: This should stay in place. It provides

revenues from Federal, private and Native lands.

2. RENTS: These should be scaled down and not escalated to

encourage Investment In development of property.

3. RO YALT IES: The royalty on gross revenues should be deleted.

U, 6-1: This should not apply to lands which were not mineral in

character at the time of selection, as directed by the court 

decision, and should only address the 6-1 Issue, which is the

state's failure to have a leasing system in effect.

I realize that legislation needs to be passed. We want reasonable 

rents or royalties, You can act and fulfill the court decision. You do not 

have enact confiscatory legislation. If you do, It will deny the orderly 

r' t of Alaska's mineral resources.

• or loses if SB 129/HB99 is enacted as is? The environment­

alists * miners lose, and the state, its people and the nation will

lose, an.. ded jobs In the State of Al ,ska will be lost.
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Feb. 2, 1989

House Resource Committee 
Pouch V Juneau

Re: HB-99

Mr Chairman/ Resource Committee,

After waiting two days in the LAO office to testify on 
this bill it became apparent that time was running out on me 
again. So was requested by their staff to submit this in 
writing.

My name is Del Ackels, PO Bx 2151 Fairbanks, Alaska 
99707. I would like this read into the record.

There are several points in this bill that I can not 
support. First I would like to point out that the reason the 
House and -Senate was directed by Federal Court action to 
prepare this bill was because of the 61 issue. No where in 
this or the Senate version is 61 even mentioned. This should 
be corrected.

The State in this action spent a lot of money and time 
defending what it thought was it's States rights in this 
issue and in the end won some points and lost some points.
In the end the Fed. Courts found that the State did indeed 
have some lands subject to location but also had some lands 
subject to 61 which had special qualifications which the 
court directed the State to identify. The qualification for 
these special 61 lands were they had to be KNOWN to be 
mineral in character at time of selection, and such lands 
were subject to Rents and/or Royalties. The Plaintiffs 
(Trustees for Alaska) in this case against the State, lost 
some on both these points. They wanted All lands to be 
included and both Rents and Royalties paid.

At this point I became a little confused because both 
these Bill's address the Plaintiffs point of view and not 
what the State fought so hard for and won in court. Is it 
because the State cannot identify these lands? Or is it 
because the State Feels it doesn't have money or time to do 
this? If this is the case this State may lose a tremendous 
amount of future revenues over the long run in development 
spin-offs by pushing this development on to more favorable 
lands and should reconsider it’s position in this Bill. If 
not the question should be asked, Why did the State fight 
this in the first place?

Let's now look at what will happen if the Plaintiffs



point of view is taken, as both these biils suggest. Alaska 
will now have 104 million acres of land that is 
automatically more expensive to develop then it's adjacent 
lands. These other lands are Native Lands, Private Lands, 
and Fed. Lands as you know. If a average size Co. is on 
these other lands and enjoying a 15% net profit over the 
long run of 10 years or so, this Co. would be an exception 
to the rule and above average. If it was subject to 61 fees 
that were either to high or that would escalate over time, 
this mine life would be limited if on State land. If this 
same mine was located on State lands subject to location, 
the mine life would be the same as other lands and would 
produce more income to the State over the long haul in 
taxation and spin offs.

How does this affect me? My wife and I are what you 
have been hearing as Mom and Pop type of business. We 
located 200 State mining claims in the Circle area in 1983. 
In the last 6 years we have put all our savings and what 
moneys we could save out of our budget to develop this 
prospect. This prospect has a strong promise to be a large 
mine in this area which would provide a badly needed income 
base for this part a Alaska. These claims were not on lands 
at the time of State selection that were known to be mineral 
in character. I found this mineral discovery through hard 
persistent work on lands open to location that were not 
subject to sales, grants, deeds, or patents.

Since H.B. 99 or S.B. 129 assumes there are for some 
reason no longer any location lands on State lands, wheTe 
does this leave my wife and myself? Come this fall we will 
be assessed over $4,000.00 that we don't have (if we did we 
would have put it into more exploration) and will most 
likely have to let this deposit drop from lack of funds.
This would be a tremendous let down for us. Even if we could 
come up with this rent money there is no where in either one 
of these bills a provision that even would suggest once 
productions begins the rent would be dropped. One sad thing 
for us in this bill is there is already enough information 
known about our deposit that when we are force to drop it, a 
larger out of State Co. would be there to grab it. This 
would be a bitter blow to us.

I believe it is important that when you folks are 
forced to make a rushed, major decision such as this, that 
care be taken to view the overall picture. 61 should apply 
only to those Staie lands that qualified, that rents or 
royalties be charged. I know that extra moneys are hard to 
come by for you to spend in Juneau, but you have to keep in 
mind that 81% of all Federal Lands in this State are forever 
closed to mineral development, and this State will never 
develop revenues from. 17% of State lands are now closed to
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mineral development, and what this State ended up with after 
ANLCA as far as mineral selection, is considered by your own 
departments (DNR and DDGS) as "DOG MEAT"

So it is important that you don't hinder what is left 
for a buck. That when you do put this in statute, it is as 
good as you can achieve. I would hate to be sitting in your 
chair when Gas and oil runs out. Right now only 9% of your 
current revenues would be covered with what is left. Who 
knows what it would be then? And where would you turn?

As a parting note, I saw a very appropriate bumper 
sticker on me way to the LAO office.........

IF DOLLY PARTON WAS AN ALASKA MINER
SHE WOULD BE FLAT BUSTED.

Sincerely,

Del Ackels

cc; Senate Resource Committee



Northern Alaska Environmental Center
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TE S T I M O N Y  OF REX BLAZER, EXECUTIVE DIRECTOR OF THE 
NORTHERN ALASKA ENVIRO N M E N T A L  CENTER, BEFORE THE HOUSE 

NATURAL RESOURCES COMMITTEE 
FEBRUARY 2,1989,

The State Supreme Court has determ i n e d  that, the State must 

collect rents and royalties from mining claims on State land 

under Section 6 ( i ) of the Alaska Statehood Act. The U.S. 

Solicitor General has recommended that these Lease payments 

apply to all State lands, not only those found to be mineral 

in character at the time of statehood. The opinion further 

held that the Federal Courts, rather than the State Court, 

had the ultimate j u r isdiction over the issue. Rents 

d i s c o u r a g e  speculation and encourage efficient use of public 

resources. Royalties pay the people of the Slate for the 

e x t r a c t i o n  of non-renewable resources, as is done with coal, 

oil, and gas.

The Legislature must determine how this is to be done. There 

is a possib i l i t y  that mining on State lands for the 1989 

season might be severely c u r t a i l e d  if adequate legislation 

does not pass this session. The State Division of Mining 

under G e rald Gallagher prepared these bills which were 

introduced by the Rules Commi t t e e s  for the Governor.

The legislation applies to all state lands and charges 

annual rents on a sliding scale from S .50 per acre



( S20 . 00/c laim ) for the first five years to S 5 . (.) 0 per acre 

(S 2 0 0 .0 0 / c l a i m ) after twenty-one years. Production Royalties 

will be a s s essed as a sliding scale percentage of net income 

or a minimum royalty based on gross income, w h i c hever is 

higher. The state gives a big break to the miners in that 

the

annual labor requirement will be reduced from $200.00 to 

S 100.00.

The major positive aspects of this bill are that the state 

will apply both rents and royalties to all state lands. 

Furthermore, revenues would help defray the cumula t i v e  costs 

to the state of regulating this industry. The negative 

aspects are that the bill does not go far enough. The bill 

does not insure an adequate basis for the c o n d ition in which 

state lands will be returned to the people of the state - 

hence no basis of foregone uses from which to calculate fair 

r o y a l t y .

The Northern Alaska Environmental Center opposes this bill as 

it is written and strongly supports the following amendments.

Reclamation -



The State is c u r r ently the only public iand manager in Alaska 

that does not require reclamation on its lands. Miners on 

state land s h o u l d  not be exempt from requirements that apply 

to all other miners. For the State to truly put the 6(i) 

issue to rest, reclamation, which is inextricably linked 

rents and royalties, must be resolved as part of the bill.

Single use by mining without reclamation destroys the value 

of the land for other uses and users. When the State gives 

away n o n - r e n e w a b l e  resources and foregoes other resource 

values in return for royalties and commits land held in the 

public trust to a single use, statutory reclamation 

requirements will guarantee that the land will retain its 

multiple use c a p a c i t y  after mining is complete and royalties 

paid. There will be no real, cLear basis upon which to 

base royalties unless there is a reclamation standard to 

assure the public of the condition of the land subsequent to 

mining. An accept a b l e  bill must, therefore at the minimum,

(I) require reclamation; and (2) direct DNR to develop 

adequate reclamation standards and regulations.

Rents and Royalties -

W'e feel that for the public as well as the Natural Resources 

Committees of both the Senate and the House to make an 

informed decision on rent and royalty structures, the state 

Division of M i n i n g  (D.O.M.) should produce sufficient



information on the basis and implications of the numbers in 

the current version of the state bilL.

Where, for instance, did the S .50 minimum rent figure come 

from0 What basis does the state have to make the 

de t e r m i n a t i o n  that this figure is any thing other than 

nominal? - p a r t i c u l a r l y  in light of the fact that under this 

legislation all miners will receive a S100.00 break on their 

annual labor requirement? Will the < tate lose money on this 

aspect of the proposal?

The m a j ority of miners on state land hold less than ten 

claims. For rents to achieve their purpose - that of 

discou r a g i n g  speculation and promoting timely production - 

the sr.ate should direct its efforts toward this majority by 

raising the minimum rental to a leval c o mmensurate with that 

goal. M a r i e u l t u r e  sites a v erage 5 times the states proposed 

minimum rent. In light of the fact that other western states 

average far higher than the current state proposal, we 

recommend S i . 50 per acre (S 6 0 .0 0 / c l a i m ) with a $200.00 

minimum. This scale would slide to S2.50 and S5.00 as in the 

state p r o p o s a l .

At bottom, however, we need information from the D.O.M to 

compare and legitimize these sorts of d i f f erent scenarios.

Likewise we feel there is insufficient information upon which



to base an informed decision on the states royalty 

recommendation. All royal ties should be based on gross, 

rather than net figures. We support the premise that 

royalties based on gross figures result in increased business 

efficiency while those based on net figures tend to do just 

the opposite. The ridiculously low figures in the state bill 

are rendered almost totally nominal by the fact that these 

royalties can be written off against the Mining License Tax,

The Court was not joking when it mandated royalties in its 

decision. The statethere fore should set realistic royalty 

figures upwards of five to eight percent on a gross basis in 

order to put. this matter to rest.

Once again, there can be no real basis for royalties without 

reclama ti o n .

We feel strongly that a decision on these royalty numbers 

cannot be made until D.O.M. can provide the committee and the 

public with more information. Again, what kinds of 

" e x e m p t i o n s ’’ will constitute the difference between a net 

versus gross royalty basis? Will miners be able to write off 

losses on one claim against others? I am told that in 1987 

out of 572 permits issued, only 87 tax returns were filed. 

What kinds of reporting problems have the Department of



R e venue and D.O.M. had with the m i ning community and how do 

these very real problems factor into the equation? What 

Royalties are c h a r g e d  other e x t r a c t i v e  industries in our 

state?, in other states?

Lastly we are still unsure of the loophole accorded off-shore 

operations under AS 38.05.250 and feel the D.O.M owes the 

public a fuller explanation in terms of the foregone revenues 

of this aspect of the equation.

Thank you for this opportunity to testify.
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Trustees for A L A S K A
  . . . • '

TESTIMONY OF RANDALL M. WEINER 
EXECUTIVE DIRECTOR OF TRUSTEES FOR ALASKA

BEFORE THE HOUSE RESOURCES COMMITTEE

ON LEGISLATION PROVIDING FOR RENT AND ROYALTY PAYMENTS FOR MINING 
CLAIMS. LEASEHOLD LOCATIONS. OR MINING LEASES.

HOUSB BILL No. 99

FEBRUARY 2. 1989 3:30pm

I . Introduction.

Trustees for Alaska commends the state for moving responsibly 
in drafting legislation required by court order in a case which was 
brought by Trustees for Alaska, Nunam Kitlutsisti, Dinyea 
Corporation, Village of Minto, Alaska Independent Fishermen's 
Marketing Association, Alaska Center for the Environment, Southeast 
Alaska Conservation Council, and Friends of the Earth. After three 
years, the courts ultimately ruled that a system which permits the 
extraction of hard-rock minerals while failing to collect rents and 
royalties therefrom violates Section 6(i) of the Alaska Statehood 
A c t.

I
The legislation now being considered is appropriate because 

it requires that rents and royalties will be paid for a mining 
claim, leasehold location, or mining lease on all state lands. As 
I will be discussing, this will protect the state from needless 
litigation with the parties in the original lawsuit and remove the 
potential for the forfeiture of state lands by the federal 
government.

It is insufficient, however, because it fails to include a 
provision for reclamation cf mining sites when operations have 
ceased, thereby significantly diminishing the availability of that 
land for other purposes in a state whose Constitution and Supreme 
Court require common use of the state's natural resources. 
Moreover, it exempts too much state land from its provisions, since 
miners say that only land chosen under the Alaska Statehood Act 
should be subject to rents and royalties. Offshore operations, like 
the profitable one near Nome, would be exempt. But why does the 
manner in which our land was acquired have anything to do with the 
return to which we citizens are entitled? Such an exemption makes 
no sense.

725 Christensen Drive, Suite 4 A n c h o ra a e . A la sk a  9 9 5 0 1



Rents paid under the bill are also too low, starting at 50 
cents an acre per year which equates to only $20 per mining claim. 
One dollar per acre would bring this law more into line with other 
states. Finally, the royalty payments are based on net income, and 
numerous loopholes could be used to lower revenue to the state. 
Payments cased on gross income would be much more fair. And 
frankly, citizens are entitled to a return on their mineral wealth 
regardless of whether the operation is efficient or "profitable."

II. Reasons for Lawsuit.

The so-called "5(i) lawsuit" was originally brought to assure 
that the State of Alaska would not continue to hemorrhage away 
revenues under an improper leasing system for gold, silver and other 
hardrock minerals. It was clear to the unprecedented and diverse 
coalition of environmental, fishing and Native rights groups and 
villages that a mineral leasing system in Alaska must be fair to 
all interested parties —  the miners, the other concurrent and 
future users of the land and water affected by the mining 
operations, and the citizens of Alaska whose resources are being 
acquired by a select few.

Those plaintiffs insisted that the State meet the conditions 
under which it was granted statehood. Section 6(i) expressly 
enabled the State to obtain title to mineral lands it selected after 
statehood, but prohibited the disposal of such land except under 
lease. The purpose of this leasing requirement was to enable the 
State to derive revenues from its mineral lands on a long-term 
basis, since many in Congress were concerned that the State could 
ill afford the costs of statehood. Assuring the State an adequate 
source of revenue went a long way towards alleviating Congressional 
concern and guaranteeing that Alaska would become the nation's 49th 
State.

The Supreme Court of Alaska agreed with the environmental, 
fishing, Native rights groups and villages, and as a result, the 
case was remanded to Judge Douglas Serdahely in the Superior Court 
who declared that the state's present mineral extraction system 
"violates Section 6(i) of the Alaska Statehood Act because it does 
not require the payment of rents or royalties from state lands."

III. Injunction.

On remand, the plaintiffs asked the Superior Court to enjoin 
the State from allowing the extraction of any mineral deposits from 
state lands after May 15, 1988 if a leasing system conforming to 
the Supreme Court's interpretation of Section 6(i) had not been 
adopted. The Superior Court decided that the issuance of such an 
injunction would be premature until the Alaska Legislature had been
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given the opportunity to enact an appropriate leasing system during 
the next (this) legislative session. As Judge Serdahely wrote, "The 
Court thus declines to issue any injunctive relief in connection 
with the instant declaratory judgment. Should the State and/or 
Legislature fail to adopt an appropriate leading system by the time 
the next mining season is about to commence, any party is free to 
return to this Court with a proper application for injunctive relief 
at such time." The Superior Court could not be clearer; the 
Legislature must enact this legislation in this session.

IV. Federal Enforcement.

There are other compelling reasons why this legislation must 
be enacted. When some of the parties to the lawsuit were seeking 
a hearing before the U.S. Supreme Court, the U.S. Solicitor General, 
the third highest ranking law enforcement officer in the country, 
analyzed Section 6(i ) of the Statehood Act and submitted a brief 
on behalf of the United States. He pointed out that because the 
issues primarily involved an interpretation of a federal law —  the 
Alaska Statehood Act —  any party was free to relitigate the issue 
in federal court. As stated by the Solicitor General in his brief, 
"[ijn any future suit in federal court —  including a forfeiture 
action brought by the Attorney General of the United States —  both 
petitioners and respondents presumably would be free to relitigate 
the issues of federal law that were addressed by the Alaska Supreme 
Court in this case, since the district court in any such suit could 
not accept a proceeding in state court that did not constitute a 
case or controversy 'as the basis for conclusive disposition of an 
issue of federal law' (citation omitted)." [Solicitor General brief 
at 17.]

Thus, if the Legislature doesn't act, parties may seek an 
interpretation of Section 6(i) in federal court. Moreover, the 
environmental, fishing, and Native rights groups and villages know 
that in federal court the Solicitor General, representing the U.S. 
Government, will likely continue to disapprove of the current 
mineral leasing system and continue to disapprove of any new leasing 
system that does not apply to all state lands. [Solicitor General 
brief at 28.]

Not only can a party seek and injunction in state court or 
relitigate these issues in federal court if not adequately resolved 
by the Legislature, but the Solicitor General alluded to his 
ultimate authority to seek a forfeiture of state land as provided 
for in Section 6(i). As he states, "Nor does private litigation - 
- and especially a declaratory judgment action —  interfere with 
the Attorney General's enforcement authority under Section 6(i)... 
Forfeiture under Section 6 (i) obviously was intended as an ultimate 
sanction to protect the interests of the United States if the 
restrictions it imposed are violated; respondents, by contrast, 
[meaning the environmental, fishing, and Native rights groups and
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villages] seek to prevent a violation of those restrictions from 
occurring and thereby to avoid any occasion for forfeiture, so tnat 
the land may be preserved for the State and its citizens, as 
Congress intended.” [Solicitor General brief at 23.]

Injunctive relief, federal enforcement, and forfeiture. These 
are strong incentives for this Legislature to act. But it must 
nonetheless act correctly. Since it is clear in court decisions 
and the opinion of the Solicitor General that Section 6 (i) was 
intended to provide Alaska with sufficient compensation for its 
mineral resources, the amount charged cannot be too low. It cannot 
provide only nominal revenue. Although the rents needn't reflect 
fair market value for the minerals, they should reflect a reasonable 
rate sufficient to compensate Alaska's citizens for the loss of 
resources that are their heritage. And doesn't that make sense in 
this current economy? Other speakers will address whether the 
rents suggested are too low, and whether a royalty fee relying in 
large part on "net" income provides too many opportunities for
liberal deductions and fails to provide Alaska and Alaska's citizens 
with an adequate return.

V. R e c l a m a t i o n .

But by far the most serious deficiency in this legislation is 
its failure, so far, to include a provision requiring the 
reclamation of land when mining opei. .itions have terminated. 
Reclamation has become the accepted procedure across the nation for 
the past few decades. Federal law requires that every coal mine 
operation be restored so that the land affected is capable of 
supporting the uses it was capable of supporting prior to any 
mining, or higher or better uses of which there is a reasonable 
likelihood. What applies to coal mines should applies equally to 
other operations, especially in a state that constitutionally 
requires that leases be "subject to reasonable concurrent use" 
[Art. VIII, Sec. 8], that its forests, wildlife, grasslands, and
other replenishable resources be managed on a sustained yield basis 
[Art. VIII, Sec. 4], and that legislation governing development and 
conservation of natural resources provide for the maximum benefit 
of its people [Art. VIII, Sec. 2].

Reclamation is the only way to apply a multiple and common use
framework to development of Alaska's resources. Reclamation is 
not only constitutionally supported, it's not only fair, but recent 
Supreme Court cases suggest that the common use concept is 
expanding. In the recent case of Owsichek v. Alaska, ruling on the 
constitutionality of exclusive guiding areas, the Supreme Court held 
that the common use provision of the State Constitution strongly 
protected public access to natural resources. This case is rapidly
becoming a landmark case. It noted the importance of the common
use clause of the Alaska Constitution, and, citing the Alaska
Constitutional Convention Papers, it pointed out that the term "for 
common use" implies that resources are not to be subject to
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exclusive grants or special privilege.

Without reclamation, there can be no common use. The 
environmental, fishing and Native rights groups and villages who 
brought the 6(i) lawsuit know that reclamation is the only way that 
they will get their own opportunity to utilize the resources after 
the mining operations are terminated. Common use would be an empty 
term if there is no guarantee that topsoil will be returned to 
promote natural revegetation, that settling ponds will be drained, 
that stream channels will be reestablished to allow unobstructed 
flow, and that equipment and debris will be removed from the mine 
site when operations have terminated. Reclamation allows for 
different interests to co-exist in this State, and provides for the 
common, and efficient, use of resources.

The reclamation requirement will not present a hardship to 
miners. Many of them already reclaim their sites when operations 
have concluded, and mining representatives suggest that most miners 
could comply with reasonable reclamation requirements without 
difficulty. Indeed, the mining industry has modernized, and most 
miners are becoming more responsible in their use of settling ponds, 
recirculation of waste water, and reclamation.

V I . Conclusion.

Thus, to conclude, the Legislature should only pass this rent 
and royalty legislation after the serious deficiencies are resolved. 
The starting rents should be increased, the royalty payments should 
be based on net income, and all lands should be covered by its 
provisions. The 6 (i) lawsuit, the Alaska Constitution, the
unappealing prospect of federal enforcement and forfeiture actions, 
and the evolving common use doctrine, all compel this Legislature 
to move forcefully in passing an appropriate bill that, in the end, 
will bring Alaska much needed revenue while ensuring the wise 
management of its resources for all its citizens.
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Tanana Cj >fs Conference, Inc.
2ui First Avenue 

Fairbanks, Alaska 99701*4897 
(907) 452-8251

February 13, 1989

Members of the House Rraource* Committee 
Alaska state Legislature 
P.O. Box V
Juneau, Alaska 99811

Dear Members of the Ho u b s Resources Committee:

The Tanana' Chiefs Conference, Inc. represents villages affected 
by the Implementation of Section 6(1) of the Alaska Statehood 
Act. At this time we would like to reiterate concerns expressed 
by our village people about this issue:

Above all, it is an appropriate time to make a clean and 
simple mandate to reclaim land used for mining to restore 
the multiple use values of the land. The leasing procedures 
cannot be complete without a clear mandate for this critical 
element.

Both rents and royalties should apply to all state lands for 
equitable and expedient processing of the mining leases,

- The rents and royalties should be high enough to satisfy the 
concerns of the State supreme Court as well as to satisfy 
the public interest, A realistic royalty based on gross 
revenues rather than net revenues would better satisfy the 
public interest.

Enclosed is a letter generated by a variety of interests to 
Governor Cowper last summer for your information. We appreciate 
your attention to our concerns.

Sincerely,

TANANA CHIEFS CONFERENCE, INC.

Mitch Demientieff 
President

LT:af

0

289-113.1
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Rural Alaska 
•  Community Action Program, Inc.

August 16, 1988

Governor Stave Cowpar 
State of Alaska 
P.O. Box A
Juneau, AX 99811-0101

Dear Governor Cowpar:

As you know, last year the Alaska supreme Court held that 
section 6 (i) of the Alaska Statehood Act requires the State to 
lease all of its “mineral lands,“ The state currently is.out; 
of compliance with this ruling. We understand that your; 
Administration is ..nowyin the process of preparing a. proposal on' 
how to implement section .6(i). Bsoause this issue is of suoh. 
importance to the undersigned organizations, we are writing you 
now to let you know our basic position,

•
, Basically, we believe that implementation of section 6 (i) 

should be guided by the following three principles: •.

1. The leasing requirement should apply to all state lands, 
not just those which were known to be mineral in character 
at the time they ware selected by the, state. The federal . 
government told the U-.S. Supreme Court that it believed 
that the Alaska court interpreted the law too restrictivaly 
in this respect and that all state lands should be 
leased. In-addition, it will be very difficult a.;d ,. 
time-consuming to figure out what the State knew about-its 
lands whan .•it selected; them, which will only delay things 
still further. And of course, :ths more land that is. 
coveredfcby,leasing, the more money the'State will make. ••

2 . The State’ should., oh&jfgo'both" rants .and royaltiesc Again, 
the whole idea' is to maximize revenue*;. ,To.< charge both 
rents arid royalties also will avoid ̂ any-future problems 
with the federal-.-government. This .is important, because 
the federal government can taka "lands back.from the state 
if the State uses those lands in violation of/ section 6(i),

3. This is an excsllsnt opportunity for the state-to require 
that miners reclaim their land, and mine in an 
environmentally responsible manner. Right now, there is no 
expliait reclamation requirement on state lands; there 
ought to be one. The legislation implementing section 6(i) 
should contain provisions requiring state review of mining 
operations and reclamation.

Administration • P.O.Box200908. Anchorage,Alaska 99520 • (907)279-2 5 1 1 ,FAX(907)279-634-3
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August 16, 1988

We realize that the last point might be controversial. It 
nonetheless is very important. At present, the State is the 
only public land manager in Alaska that does not require 
reclamation on its lands. Yet unreclaimed lands are a major 
source of pollution, for they erode easily ar.d hence cause 
considerable sedimentation in streams. This both pollutes the 
water and destroys fish and wildlife habitat. In addition, 
these lands formerly provided good habitat for moose and other 
wildlife.

There is no good reason why miners on state land should be 
exempt from requirements that apply to all other miners —  
indeed, it is unfair to those other miners if reclamation is not 
required of miners on state land.. Reclamation therefore is an 
integral part of any implementation of section 6(i). Of course, 
it also is a very complicated issue. Accordingly, we suggast 
that any legislation simply.require reclamation, and provide 
that you appoint a committee (composed of state officials, 
miners, and downstream users) to prepare .a proposal, within one 
year, to flesh out precisely what must be done.

I
Thank you for your attention to this matter.

Sincerely,

Je^nxne
:al Alaska Community ActionProgram, Inc.

(Y\^aX c J-*s ( & *

Mitch Demientieff, President'
Tanana Chiefs Conference, Inc..

MitoifieXi', Executive Director 
^ihg Sea Fishermen's Assn.

Rex Blazer
Northern Alaska Environmental center

.raa
Nufiam Kitiutsisti

PattiHlv. Saunders 
■ Trustees for Alaska

)(££C>{
Stephanie Kessler, Executive Director 
Alaska Center for the Environment
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cc: Commissioner Brady, DNR
Commissioner Collinsworth, ADF&G 
Commissioner Kelso, DEC 
Senator Johne- Binklev 
Rep. Kay Wallis *
Rep. Lyman Hoffman

Rep. Mika Davis 
Rap. Mark Boyer 
Rep. Niilo Koponen 
Rep, Heinrich Springer 
Rep. Adelheid Herrmann 
Rep. Steve Frank
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TO: House Resources Committee; Mr. Davidson, Mr. Menard, Mr. Davis,
Mr. Hudson, Mr. Sharp, Mr. Foster, Mr. Navarre and Mr.
Furnace

FROM: Anna Phillip
P. 0. Box 1312 
Bethel, Alaska 99559

I feel that I am being cheated or left out. All land should be used 
equally by miners and people that depend on the land to survive.
Once the miners mine and turn the land upside down, we have no use 
for it. The land that once was abundant and resourceful is. 
unfruitful and bare. It makes us live a more difficult life. We 
travel to further places to meet our needs. The miners on the other 
hand have gathered whatever they need and are living comfortably.

^ I request the Alaska legislatures to add reclamation to SB 129 and
HB 99, so the miners will reclaim the land for other land users to 
use in the future. I am asking on behalf of all the people who 
depend on the land a small favor that is very important to us.
We do not want to feel that we are being cheated or left out.
Accept our request as you accept the other requests. We also ask 
that offshore land be added, rents and royalties be increased and 
royalties be based solely upon gross income.

cc: Mr. Hoffman
Ms. Wallis 
Mr. Binkley
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TO: Senate Resources Committee; Ms. Fahrenkamp, Mr. Kerttula, Mr.
Eliason, Mr. Frank, Mr. Halford, Ms. Sturgulewski, Mr.
Zharoff

FROM: Anna Phillip
P. Q. Box 1312 
Bethel, Alaska 99559

I feel that I am being cheated or left out. All land should be used 
equally by miners and people that depend on the land to survive.
Once tha miners mine and turn the land upside down, we have no use 
for it. The land that once was abundant and resourceful is 
unfruitful and bare. It makes us live a m.ore difficult life. We 
travel to further places to meet our needs. The miners on the other 
hand have gathered whatever they need and are living comfortably.

I request the Alaska legislatures to add reclamation to SB 129 and 
HB 99, so the miners will reolaim the land for other land users to 
use in the future. I am asking on behalf of all the people who 
depend on the land a small favor that is very important to us.
We do not want to feel that we are being cheated or left out.
Accept our request as you accept the other requests. We also ask 
that offshore land be added, rents and royalties be increased and 
royalties be based solely upon gross income.

cc: Mr. Binkley
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Making Alaska mining pay 
in a responsible way

For those of you who follow 
the sute legislature, (here's one 
bill in Juneau that's as close to a 
sure thing as you can find. It's 
known at the 0(i) bill, BUI No. 129 
In the Senate and No. 99 In tha 
House, and Alaska citizens can 
only profit by Its passage. The 
bill would provide for rent and 
royalty payments tor mining 
cluims, leasehold locations or 
mining leases.

It’s a biU that Alaska's courts 
are compelling the legislature to 
pass this sossion. If  the legis­
lature doesn't act, every mining 
operation In the state might be 
shut down until the taw pasees. 
As if that isn’t bad enough, the 
federal government might even 
step in and take the state's min­
eral lands away if no bdil makes 
It out of Juneau.

How did the stale get Into 
such a meat? Well, In a nutshell, 
sute officials wen mlareedkig a 
provision in the Alaska Statehood 
Act, the law which granted us 
our statehood over three dscades 
ago. The provision requires the 
sute to collect rents and royal­
ties when It grants mineral 
leasee on sute leak. For -aony 
years, the state practically gave 
away Us lands for mkafog opera­
tions, until a titan s coaMtkn of 
environ— Iff/*, ta fc *  end 
native jpOBK and villages 
brought a jH p *  ■ ** ail the 
way UP C J. Supreme
Court bafM kW  a—  caUad It 
quite,

(Just why die Mate was west­
ing all of its money flghtit^ to 
keep money out of the su m 's 
cofferv la beyond me, but some­
times logic Is sorely lacking In 
natural resource politics.)

The lawsuit — Trustees for 
Alaska v. Sute of Alaska — was 
brought to assure that the state 
of Alston would not hemorrhage 
away revenues under an im­
proper leasing system for gold, 
silver and other hardrock min­
erals. It was dear to the groups 
that sued that a mineral leasing 
system in Alaska muac be fair to 
all interested parties — the min­
ers, the other concurrent and fu­
ture users of the land and water 
affected by the mining opera­
tions, and the citizens of Alaska 
whose resources are being ac­

quired by a select few.
Anyway, with a court order 

surlng the state in the face, it 
began to do what it should have 
done originally, drafting a Uw 
requiring miners to pay the sute 
(i.e. the public) a reasonable fee 
for the right to take away its 
mineral resources. Since 
Alaska's hardrock mineral 
wealth is a sleeping giant (even 
coal reserves vastly exceed oil 
and gas reserves), the lew put 
Into piece today will become 
much more ciudal in the coming

In the past year, there have 
been informal negotiations be­
tween all the Interested parties 
— the miners on one side of the 
ubie, the environmentalists, 
native community and fishermen 
on the other. One thing uecarae 
immediately deer. Miners didn’t 
want to have to spend a lot more 
money, and environmentalists, 
natives, fWwrmen and village 
leaden wanted to eee a reclama­
tion provision put Into the bill to 
that the lands and strearaa dam­
aged by the miners would be re­
turned to a form that would per­
mit other uses after the eir-arala 
had been Uken out.

And you know whet, they're 
both rig* I Miners deserve the 
right to make a living, and the 
rest of ue deserve an environ­
ment that continues to be useful 
for Other purposes. Responsible 
and effective reclamation is the

Reclamation has become 
common practice among coal 
miners, and most other miners 
are beginning to follow the prac­
tice. Reclamation requirements, 
in a sense, ere anti-kuor ordi­
nances, for they require miners 
to return the mined sites to the 
condition In which they found 
them, rather than leave the land 
despoiled.

The Legislation now being con­
sidered by the House and Senate 
fails to include a provision for 
reclamation of mining sites when 
operations have ceased, but the 
environmental, fishing and 
native interests are hoping legis­
lator- come to their senses and 
add a reclamation requirement.

The 6(i) bill has other prob­
lems. It exempts too much state 
land from Its provisions, since 
miners say that only land chosen 
tinder the Alaska Statehood Act 
should be subject to rents and 
royalties. Offshore operations, 
like the profitable one near 
Nome, would be exempt. But 
why does the manner in which 
our land was acquired have any 
thing to do with the return to 
which we citizens are entitled? 
Such an exemption makes no 
sense.

Rents paid under the bill are 
also too low, starting at SO cents 
an acre per year which equates 
to only S20 per mining clcim. One 
dollar per acre would bring this 
law more into line with other 
slates. Finally, the royalty pay­
ments are based on net income, 
and numerous loopholes could be 
used to lower revenue to the 
sute. Payments based on gross 
Income would be much more 
fair. And frankly, citizens ere en­
titled to a return 0,1 their mineral 
wealth regardless of whether the 
operation is efficient or "profita­
ble."

Without reclamation, there 
will be some pretty unhappy fish­
ermen, natives and environment- 
lists. They know that reclama­
tion is the only way that they will 
get their own opportunity to use 
the natural resources after the 
mining operaticna close down.

And just what will have to be 
done to effectively reclaim land? 
Weil, moat Importantly, topeoil 
must be returned to promote nat­
ural revegeutkm, settling ponds 
mutt be drained, stream chan­
nels must be reestablished to 
allow unobstructed flow and 
equipment and debris must be 
removed from the mine site 
when operations hnve »-r- 
minated. All this is affordnMo 
and must become a part of doing 
fineness on our public lands and 
in our public waters.

Reclamation allows for differ­
ent interests to co-exist in Hus 
sute, and provides for the com­
mon, and efficient, use of re­
sources for uli of Alaska's citi­
zens. And isn't that only fair?
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NUNAM KITLUTSISTI
Protectors of the Land. Inc. 

P.O. Box 2088 • 3ethel. A laska 99559 
907/543-2858

February 13, 1989

X U  i  C l i d i  t l U Q i l  M o  l i u  l  O  01 t V w t ^ w u & C W O  O o m m i .

/?£', (jCf) £.<?%>'} /« t 
Dear Sirs;

Nunam Kitlutsisti, translated t!rom the Yup'ik language os 
Protectors of the Land, is a Yup'ik organization dedicated to the 
maintenance of the subsistence lifestyle through the wise use and 
protection ot natural resources on the Yukon-Kuakokwim Delta. We 
write to c o mm en t on the administcation's 6(i) bill concerning 
rant* and ro y* 1M e« nri owned mining lands.

Our biggest problem with the bill is that it does not deal with 
reclamation. This is a very important issue to the people of our 
j-og-trM-. Tha •iQQno wa« *nr*ly brnuoht to our attention several 
years ago when caiwlea*® miuiny on the L'ulukaalt nivor ruined water 
quality and~severtrly degraded-salmon- s^wnj-ng-?— rearing, and mi" 
gration habitat, Salmon runs plummeted and are still in the 
steles of recovery. The mining remains a source of continued 
controversy and litigation that has still not subsided. Recla­
mation in mines such as these is absolutely necessary to prevent 
non-point source pollution from degrading our lands and rivers in 
the years to come.

Like many other people in Alaska, fish are our highest priority. 
Salmon are the backbone of our subsistence and commercial econo­
mies. The people along the Yukon and Kuskokwim rivers utilize 
salmon more than any other subsistence food source. Our commer­
cial salmon fisheries provide more jobs than any other sector of 
the economy by a wide margin. It is unfortunate that salmon and 
mining interests are almost always in direct competition for the 
same specific water resource, but such is the case. We believe 
that mining is a legitimate use of the land, but consider it 
imperative that, all mining lands be restored to a condition that 
will support fish and wildlife resources.

Under the currant state regime, reclamation efforts are seriously 
hampered because they are scattered among DNR, ADF&G, and DEC, 
and because Alaska statutes do not give them enough authority to 
handle reclamation effectively. We urge you to amend the present 
bill to include reclamation. Developing reclamation regulations 
will be a complicated issue. We recommend that the final 
legislation simply require reclamation and set the framework for 
a committee of state officials, miners, fisherman, and other 
downstream users to be established to handle these matters.

1
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NUNAM KITLUTSISTI_______

We also feel that Alaskans should receive a fair return on 
minerals which are taken from our public lands. Thus, the bill 
should apply to all state lands, INCLUDING those offshore. 
Additionally, the rents and royalties should be significantly 
increased. The present rates strike us as very low and not re­
flective of the benefits received by the miners (particularly the 
larger operations), the cost to the state of administering the 
mining program, or the potential threat mining posss to fishermen 
and other downstream users. Similarly, royalties should be baaed 
solely on gross income, because it accords most closely to the 
amount of minerals actually produced.

As your committee considers this legislation, they must keep in 
mind the conflicting issues of the miner's "right to mine" vs. 
"the greatest common good". Historically the balance has been 
s k ew ed to su pp or t only the interests of d e v e l o p m e n t  and 
exploitation. The surrounding region reaps the negative Impacts 
with little or no economic benefit or compensation to those who 
rely on the resources for their very survival. You must remember 
as well that mining is a relatively short term activity with a 
destructive potential and benefits only a few. Whereas fisheries, 
and other dependant wildlife populations, will provide sustenance 
and economic benefits for generations to come.

Reclamation is an integral and necessary requirement to ensure a 
higher level of haoitat maintenance for the future of our fishe­
ries and wildlife resources. In all fairness and equity it is 
your duty to see that all possible efforts to protect these 
affected resources are achieved. The reclamation issue must be 
addressed and included within this legislation. Our thanks for 
your just and positive consideration on this matter.



DEPARTMENT OF NATURAL RESO U RCES

DIVISION OF MINING

CERTIFIED MAIL # P 126 771 521 
RETURN RECEIPT REQUESTED

STEVE COWPER, GOVERNOR

PQ. BOX 107016
ANCHORAGE, ALASKA 99510-7016 
PHONE: (007) 561-2020

□  3700 AIRPORT WAY 
r-AIRBANKa ALASKA 99709 
PHONE: (907) *51-2790

□  *00 WILLOUGHBY »*00 
JUNEAU, ALASKA 99601-1000 
PHONE: (907) *65-3*00

February 2, 1969

Martin M. Herzog 
14250 Sabine Street 
Anchorage, AK 99516

MISCELLANEOUS LAND USE PERMIT 
MLUP A896073

The Alaska Department of Natural Resources, Division of Mining, in accordance 
with and subject to the requirements and general stipulations of Alaska 
Statute 38.05 (Alaska Land Act) and the Alaska Administrative Code, Title 11, 
Chapters 86 (Mining Rights) and 96 (Miscellaneous Land Use), does hereby grant 
a Miscellaneous Land Use Permit to Martin M. Herzog for activities upon 
State-managed lands described in Annual Placer Mining Application No. A836073 
for ADL 74488, "Almark Mine" and ADL 503514, "Heavy Duty Mine" only. No 
activities are authorized on claims or any portions of claims staked on 
State-Selected ground or topfiled on any Federal mining claims.

TERMS OF PERMIT

Effective dates of permit shall be March 1, 1989 through December 31, 1989.

sec. 1. GENERAL PROVISIONS. Operations under thi* permit shall be conducted 
in conformance with applicable federal, state, and local laws and 
regulations now, or hereafter, in effect during the life of the 
permit.

sec. 2. SURFACE USE. A locator does not have exclusive use of the surface of 
the location. A locator may not restrict public access to the 
surface without approved authorization [11 AAC 86.145(1)]. Issuance 
of this permit 1s not automatic authorization to restrict public 
access.

sec. 3. SURFACE STRUCTURES. Surface structures built or placed within the 
boundaries of a mining property must be necessary for mineral 
prospecting and development. The building or placing of surface 
structures must be approved through a plan of operation or land use 
permit [11 AAC 86.145(2)3. Issuance of this permit 1s not automatic 
authorization to construct or place surface structures.
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sec. 4. OTHER OPERATIONS, (a) The granting of this permit does not preclude 
the issuance of other permits or leases on the same lands. Valid 
existing prior rights acquired on the lands described herein will not 
be adversely affected by this permit, (b) Where this permit grants 
the right to enter land owned, leased or otherwise lawfully occupied 
by another, the permittee shall make provisions before entering the 
land to pay for all damages sustained by said owner, lessee or lawful 
occupant by reason of entering upon said land (AS 38.05.130).

sec. 5. DEFAULT. If permittee should fail to comply with the terms and 
stipulations contained in this permit, or the provisions of the 
Miscellaneous Land Use Regulations, and after receiving written 
notice, fails to remedy such default within the time specified in the 
notice, the Director may cancel this permit.

sec. 6. SPECIAL STIPULATIONS. In accordance with AS 38.05 (Alaska Land Act), 
approval of your application 1s hereby granted subject to the 
following stipulations: :

1) Top soil and fines (Including overburden muck and settling pond 
silts) shall be protected from erosion. No top soil or fines 
shall be disposed of in natural water bodies. When practicable, 
top soil and fines should be spread over the graded tailings to 
encourage natural revegetation and slope stability.

2) Tailings and strippings shall be graded at the close of each 
season to approximate the surrounding ground contours.

Completion reports are no longer required. Please be advised our approval of 
a Miscellaneous Land Use Permit does not relieve the applicant of the 
responsibility of securing other permits as required by federal, state or 
local authorities. Neither does this approval constitute certification of any 
property right or land status claimed by the applicant.

Attached 1s a partial suraary of regulations epplylng to this permit.
Questions concerning these regulations or this permit should be directed to 
Mitch Henning at 762-2109.

ri i vwii iicuii i uy
Minerals Geologist 

Attachment

cc: DNR/DLAWM (Mat-Su Area 0ffice)(Ke1th Quintavel1)
DEC (WasillaMKevin K. Kleweno)
ADFSG (Habitat D1v1s1on/Permitt1ng)

Sincerely,

Stu/379S



ATTACHMENT TO 
MISCELLANEOUS LAND USE PERMIT

Mining rights of locatable minerals on State lands are addressed in the 
Constitution of Alaska; Title 38 of the Alaska Statutes; and Chapters 86, 88 
and 96 of Title 11, Alaska Administrative Code (State regulations). In 
summary, these laws and regulations state that rights to deposits of locatable 
minerals on State land, open to claim staking, may be acquired by discovery, 
location, and filing.

The locator will have exclusive right of extraction of the minerals, subject 
to provisions set forth in the above referenced statutes and regulations.
These provisions establish the rights of the locator, protect the rights of 
the general public on public domain land, and provide controls over activities 
on State land to minimize adverse effects on the land and its resources. For 
example: (a) all operations are subject to inspection without notice 
(11 AAC 96.080); (b) bonding may be required (11 AAC 96.060); and (c) timber 
and gravel on a State mining claim belong to the State. Regulations allow 
their use for mining or development of the claim. Procedures permitting the" 
sale of timber and gravel from a mining location are also addressed in the 
regulations. (A.S. 38.05.225)

All operations are subject to the following general stipulations (11 AAC 
96.140):

GENERAL STIPULATIONS. All land use activities are subject to the
following provisions:

1) Activities employing wheeled or tracked vehicles shall be conducted 
in such a manner as to minimize surface damage.

2) Existing roads and trails shall be used whenever possible. Trail 
widths shall be kept to the minimum necessary. Trail surface may be 
cleared of timber, stumps, and snags. Due care shall be used to 
avoid excessive scarring or removal of ground vegetative cover.

j; All activities shall be conducted 1n a manner that will minimize 
disturbance of drainage systems, changing the character, polluting, 
or silting of streams, lakes, ponds, water holes, seeps, and marshes, 
or disturbance of fish and wildlife resources. Cuts; fills, and 
other activities causing any of the above disturbances, if not 
repaired immediately, are subject to such corrective action as may be 
required by the Director.

4) The Director may prohibit the disturbance of vegetation within 300 
feet of any waters located 1n specially designated stream crossings.



5) The Director may prohibit the use of explosives within one-fourth
mile of designated fishery waters as prescribed in 11 AAC 96.010(2).

6) Trails and campsites shall be kept clean. A H  garbage and foreign
debris shall be eliminated by removal, burning, or burial, unless
otherwise authorized.

7) All survey monuments, witness corners, reference monuments, mining
claim posts, and bearing trees shall be protected against 
destruction, obliteration, or damage. Any damaged or obliterated 
markers shall be reestablished in accordance with accepted survey 
practice of the division.

8) Every reasonable effort shall be made to prevent, control, or
suppress any fire in the operating area. Uncontrolled fires shall be 
immediately reported. :

9) Holes, pits, and excavations shall be filled, plugged, or repaired to 
the satisfaction of the Director. Holes, pits and excavations 
necessary to verify discovery on prospecting sites, mining claims, 
and mining leasehold locations may be left open but shall be 
maintained as required by the Director.

10) No person may engage in mineral exploratory activity on land, the 
surface of which has been granted or leased by the State of Alaska, 
or on land for which the State has received the reserved interest of 
the United States until good faith attempts have been made to agree 
with the surface owner or lessee on settlement for damages which may 
be caused by such activity. If agreement cannot br found within a 
reasonable time, operations may be commenced on t. .■ land only with 
specific approval of the Director, and after making adequate 
provision for full payment of any damages which the owner may suffer.

11) Entry on all lands under mineral permit, lease, or claim, by other 
than the holder of the permit, lease, or claim, or his authorized 
representative, shall be made in a manner which will prevent 
unnecessary or unreasonable interference with the rights of the 
permittee, lessee, or claimant. (Eff. 1/1/70. Reg. 32)

Authority: AS 38.05.020, AS 38.05.035, AS 38.05.130.



ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

February 16, 1989

MEMORANDUM

T0: C L a\

FROM: Ginny Fay
LegislativeMnalyst

RE: Mining in Other Western States: Reclamation and Taxation Policies
Research Request 89.207

You requested information regarding other states' mining reclamation policies 
and statutes. You asked which state reclamation programs are authorized by 
statute rather than by regulation. You asked also for information regarding 
taxes paid by miners in other states in addition to specific mining taxes. To 
answer your questions, the first part of this memorandum discusses reclamation 
in other western states. This is followed by information on other state taxes.

Mining Reclamation in Other States

Generally speaking, the purpose of mining reclamation is to return land to its 
beneficial and productive use after mining operations have occurred. The state 
of Nevada, as part of an extensive overhaul of its mining statutes and 
programs, is conducting a comparative analysis of mining practices in the 
western states. Information from their final draft report on reclamation is 
summarized in this section.

Not all western states have reclamation laws and those that do differ widely 
in the administration, organization, and implementation of their programs. Of 
the eleven western states reviewed by the Nevada study (which included Alaska 
but not Nevada), eight states have reclamation statutes. In contrast, Alaska, 
Arizona, and New Mexico reclamation standards are set by regulation and are 
part of the mining permit process (see Attachment A).

P O Box Y. Siaic ( aptlttl 
Juneau, A ltMn *WHI I-IIIIO 

Mail Snip liOO 
(907) mi

Wanda Jo Gallaher and Susan Lynn, "A Comparison of Western States 
Reclamation and Bonding Regulations, Programs, and Practices for Discussing A 
Nevada Program," Final Draft Report, Public Resource Associates, January 1989.
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State reclamation statutes also vary considerably with regard to enforcement 
and penalties for noncompliance. Penalties include lease or permit cancella­
tion, bond forfeitures, and civil and criminal penalties and fines. See 
Attachment A for state specifics.

State Taxes in Addition to Specific Mining Taxes

Information on state taxes collected in addition to specific mining taxes was 
obtained from ten western states--Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, Utah, and Wyoming. The results are 
presented in Table 1. Except Wyomiruj and Nevada, these states have corporate 
income taxes applicable to miners. Tax rates range from five percent in 
Colorado and Utah to 10.5 percent in Arizona.

Miners pay property taxes in all states contacted. Generally, this tax is 
administered by the state but collected by local governments. Mill rates are 
locally determined. In addition, six of the ten western states charge a sales 
or use tax on equipment. The state sales tax applies if items are purchased 
in-state. For items purchased out-of-state, a use tax, generally set at the 
same rate as the state sales tax, is charged on the market value of the item 
or equipment. Sales and use rates ranged from three to 6.8 percent.

*  *  *

I hope this information answers your questions. If you would like additional 
information, please do not hesitate to contact us.

Attachments

A number of contacts in Nevada stated that their state's tax rates and 
policies are likely to change during the current legislative session; numerous 
tax bills have been introduced, some of which apply to miners.
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ATTACHMENT B
Oregon Administrative Rules* Chapter 632, Division 35 

Department of Geology and Mineral Industries; Montana's Title 82, 
Chapter 4; An Act, Senate Bill 162; Washington State, Chapter 70.44 RCW 

and Department of Natural Resources Division of Oil, Gas and
Mining State of Utah
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OREGON ADMINISTRATIVE RULES 

CHAPTER 632, DIVISION 35 - DEPARTMENT OF GEOLOGY AND MINERAL INDUSTRIES

DIVISION 35 •

OREGON MINED LAND RECLAMATION ACT 

Applicable to Coal and Metal-Bearing Ore Operations 

Obtaining Permits After August 16, 1981

Pu rp o M  of T ha a t  Rulaa  and R e g u l a t i o n s

632-35-005(1) For Coal and Metal-bearing Ores these rules implement the 
purposes of ORS 517.750 to 517.955 and 517.990(3), (4), and (5) as declared 
by the Legislative Assembly:

(a) To provide that the usefulness, productivity, and scenic values of 
all lands and water resources affected by surface and underground mining 
within this state receive the greatest practical degree of protection and 
reclamation necessary for their intended subsequent use.

(b) To provide for cooperation between private and government entities 
in carrying out the purposes of ORS 517.750 to 517.955 and 517.990(3), (4), 
and (5) .

(2) These rules prescribe procedures for obtaining an Operating Permit 
and for complying with the other requirements of the Oregon Mined Land 
Reclamation Act; ORS 517.750 to 517.955 as amended and subsections (3),
(4), (5) and (6) of ORS 517.990.

(3) Applicants seeking Operating Permits from the Department should be
aware that other state, federal and local agencies may require the
applicant to obtain approval prior to operation. For example, the 
Department of Environmental Quality (DEQ) may require contaminant discharge 
permits for-air, waste water and solid waste disposal. Where feasible the 
Department shall coordinate with other agencies to avoid duplication on the 
part of applicants. An Operating Permit from the Department does not 
constitute authorization to proceed without approval of other agencies if 
required. It. is the applicant's responsibility to obtain other necessary 
permits.

Def initions

632-35-010 The definitions in ORS 517.750 apply to these regulations.

(1) "Affected", as used in ORS 517.750 (13) (a) nr.»ans the disturbance by
excavation or any other surface mining or milling on any land surface
during any stage of mineral production, or the covering of any land surface 
by surface mining refuse.

MAY 2, 1988 1
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(2) "A period of 12 consecutive calendar months", as used in OP* 
517.750(13) begins on the date surface mining begins.

(3) "Board" means the Governing Board of the State Department of Geologi 
and Mineral Industries.

(4) "Chemical Processing Bond or Other Approved Security" is the bond or
other approved security an operation capable of chemically leaching more
than 5,000 cubic yards/year of material shall post. The bond shall b€ 
posted in an amount not less than $25,000 or more than $500,000 and shall 
be applied specifically to the reclamation procedures associated with the 
credible accident or decommissioning of an ore processing facility.

(5) "Closure Order" is a written notice from the Department requiring the 
operator to cease and desist from mining or processing mined material at 
the site described in the written notice.

(6) "Credible accident" is defined as an unplanned discharge of ore
processing solutions, ore processing solution contaminated water, o*
chemicals from a mine facility into the surface water, ground water, soil, 
overburden, or living resources in sufficient quantities to impair the 
existing quality or pre-mine use of the receiving water, soil, overburden, 
or living resources which would exceed the discharge standards of DEQ.

(7) "Department" means the Department of Geology and Mineral Industries.

(8) "Disturbed area" is any area within permit area boundary where
surface or ground water resources are impacted as a result of mining, 
milling or mine facilities.

(9) "Expansion" as used in these rules means lateral expansior
consequential to surface mining into land surfaces previously not affected 
by surface mining.

(10) "Limited exemption" means surface mining which although not 
entitled to a "total exemption" is eligible for certain grandfather rights 
under ORS 517.770 and operates under a limited exemption certificate issued 
by the Department.

(11) "Mine facilities" as used here includes but is not limited to the
following:

(a) leach pads and vats
(b) recovery plants or mill
(c) process solution ponds and storage ponds
(d) impoundments and diversions
(e) tailing disposal facility

(12) "Nonaggregate minerals" means coal and metal-bearing ores, 
including but not limited to ores that contain or are purported to contair 
nickel, cobalt, lead, zinc, gold, molybdenum, uranium, silver, aluminum, 
chromium, copper or mercury.

(13) "Operating Permit" is the permit issued by the Department tha( 
allows £' • the mining and processing of coal and metal-bearing ores as

•
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described in ORS 517.790 and provides for reclamation as specified in ORS 
517.750(11).

(14) "Ore processing" means milling, heap leaching, flotation, or other 
mineral concentration process.

(15) "Ore processing solutions" are defined as those solutions which are 
used directly or indirectly to recover minerals.

(16) "Permit Area" is the area of surface mining and exploration as 
defined in ORS 517.750(13). Permit area is defined by boundaries submitted 
on a map acceptable to the Department and means the area to be covered by 
an Operating Permit. The permit area will generally be a contiguous parcel 
or parcels which are available to the permittee for surface mining. Areas 
used for the storage or disposition of any product or waste material from 
the surface mining operation even though separate from the area of 
extraction shall be included in the permit area. The permit area may be 
redefined as mining progresses. In the case of exploration, the permit 
area includes, but is not limited to, areas proposed for surface 
disturbance by drilling, drill pad construction, trenches and any roads 
newly constructed or improved with heavy equipment other than the road used 
to access the permit area.

(17) "Pre-mine use" when used in reference to surface or ground water 
means pre-mine uses that include but are not limited to;

(a) drinking water
(b) fishery
(c) agriculture
(d) recreation

(18) "Prospecting" and/or "exploration" means all activities conducted 
on or beneath the earth's surface for the purpose of determining presence, 
location, extent, depth, grade, or economic viability of a deposit.

(19) "Reclamation" means the employment in surface mining of procedures
reasonably designed to minimize as much as practicable the disruption from
surface mining and to provide for the rehabilitation of any surface
resources through the use of plant cover, soil stability techniques, and
through the use of measures to protect the surface and subsurface water 
resources, including but not limited to domestic water use and agricultural 
water use, and other measures appropriate to the subsequent beneficial use 
of such mined and reclaimed lands.

(20) "Surface mined prior to July 1, 1972", means land affected by
surface mining before July 1, 1972, which has not been adequately
reclaimed.

(21) "Surface mined prior to January 1, 1981" means; land affected by
surface mining, milling or ore processing before January 1, 1981, under the
provisions of the valid contract clause of OPS 517.770(i)(c) which has not 
been adequately reclaimed.

(22) "Total Exemption" means surface mining that is exempted from the 
requirements of these rules. The Department may require certain information



to be provided under OAR 632-35-016(2) to establish exemptions.

General Information ^

632-35-015(1}' Information Requirements. The Department may require an} 
information needed to determine the status of any surface mining.
Proprietary information includes but is not limited to trade secrets, 
business records and production figures, and shall be held confidential. 
Information concerning ownership, location, and the identity of th(
operator are matters of public record as are actions taken by th« 
Department with regard to any mining operation or permit application.

(2) Inspections. As provided by ORS 517.850 the Department may, after 
reasonable r otice, inspect any surface mining site to determine status or
compliance, vlie Department will report the results of these inspections tc
the permittee in writing.

(a) Initial inspections shall be conducted hy the Department. Reasoni 
for the inspections include but are not limited to:

(A) determining existing environmental conditions
(B) reviewing the proposed mine operation
(C) reviewing the proposed reclamation plan
(D) collecting data to calculate a bond
(E) monitoring the construction of facilities

(b) Annual and non-scheduled inspections may be conducted by th< 
Department. Reasons for the inspection include but are not limited to:

(», reviewing operating per.it co.piiance •
(B) investigating public complaints
(C) evaluating the site bond level

(3) County Authority:

(a) The Department shall recognize permits issued under count}
ordinances in lieu of permits required by these rules if such count} 
ordinances have been approved by the Board before July 1, 1984. The Boarc 
may approve a county ordinance provided the ordinance meets the 
administrative and reclamation standards contained in ORS 517.750-517.955 
and 517.990(3), (4), (5) and (6), and these rules and provision is made for 
the reclamation to be secured by an adequate reclamation bond or alternate 
security. Examination for approval of proposed county ordinances shall 
include, but is not limited to, the following criteria:

(A) Fully qualified professional personnel to administer the ordinance.

(B) Circulation for review of all applications and supporting documents
to all appropriate natural resource public agencies, including th(
Department.

(C) Provision for completed processing and issuance of permits in thi 
same or less time as the state.

(D) Provision for annual field inspections and for preparation am
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(E) Provision for prior mined (grandfathered) sites as provided in state 
law.

(F) Provision for regulation of expansion (as defined in OAR 632-35- 
010(5)) of grandfathered sites.

(G) Adoption of the criteria regarding final slopes and water depths
contained in these rules and regulations.

(H) Provision for bonding or adequate alternate security.

(I) Provision for confidentiality of information as provided for in 
state law.

A statement of penalties.

(K) A complete mined land reclamation document which does not require 
reference to other documents for compliance and which is freestanding and 
not merely a part of a zoning ordinance.

(L) Provision to assume administration of all surface mining within the
local agency's jurisdiction except municipalities within the county unless 
the city consents thereto as provided in ORS 517.780(2). Sites for which 
authority is not assumed, such as those on federal land, should be clearly 
exempted and left in state jurisdiction within the language of the 
ordinance. On those lands for which the county proposes to assume 
authority, the county must provide for reclamation of all categories of 
surface mining regulated under state law.

(M) Provision for incorporation of future changes of the state law into
the local ordinance.

(N) Provision for review by the Board of future proposed changes in
local ordinance.

(0) Description of transition mechanism for transfer from state 
county or city authority shall be provided for either in the ordinance 
in a memorandum of understanding.

the

to
or

(b) The Board may rescind approval of a county ordinance if the county 
does not enforce its ordinance as approved by the Board or at the request 
of the county. When the Board recognizes county authority to issue surface 
mining permits in lieu of the permits required by these rules, the county 
will provide the Department with copies of all such applications, permits, 
denials, reclamation plans, and inspection reports. The Department may 
inspect those sites after giving reasonable notice to the operator and 
appropriate county authority.

(c) Umatilla and Clackamas counties may continue to operate their own 
reclamation programs as long as they maintain the standards specified in 
their approved ordinances. Changes to the reclamation ordinances in those 
counties must be approved by the Board. Changes to the reclamation 
ordinances must be consistent with state law and must be submitted to the

5
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Board for approval. Routine audits of the county programs shall be 
conducted by the Department to ensure compliance with state laws, 
and county ordinances. Any deficiencies noted during the audit will^^e 
given in writing to the county along with a reasonable date to reach 
compliance. Authorization will be withdrawn by the Board if a county fails 
to maintain an adequate reclamation program.

(4) Surface Mining on Federal Lands. Surface mining conducted on 
federal lands, is subject to ORS 517.750-517.990 (3), (4), and (5) and 
these rules. The Department shall coordinate with agencies of the federal 
government to minimize conflict or duplication in operating, reclamation 
and security requirements. The board may enter into formal agreements with 
federal agencies to establish the means by which these rules are carried 
out.

(5) Fees. Maximum fees are established by law and specific fees are 
set by the Department.

(a) Eac*> application for an Operating Permit or Limited Exemption 
Certificate for coal or metal-bearing ores shall be accompanied by an 
application fee equal to that specified under ORS 517.800. For sites 
requiring special review and monitoring the Department shall assess a 
processing fee sufficient to cover costs of the Department in processing 
the application and regulating the site annually, as determined by the 
Department. The application fee from ORS 517.800 must accompany the 
application; any balance due will be requested by the Department in writing 
and must be submitted prior to issuance of the permit.

(b) Each permit and certificate holder shall pay an annual fee or f̂c'r 
before the last day of the month shown on the permit as the anniver^ry 
month. The annual fee shall be in accordance with ORS 517.800(2), plus the 
balance of any additional actual cost the Department incurs from 
inspections or review in accordance with 517.920. The annual report form 
(3MLR-7) must be submitted to the Department by the last day of the 
anniversary month. As a courtesy, the Department may notify the permittee 
with a notice of these requirements at least 45 days prior to the due date. 
Failure of the permittee to pay the fee may result in the issuance of a 
Closure Order by the Department.

(c) Application fees are not refundable. Unspent balances of processing 
fees are refundable.

(d) Fees may be prorated at the applicant's request in order to adjust 
the anniversary date. The prorated fee will be on the basis of 1/12th the 
annual fee per month.

(e) For sites on which a processing fee is assessed a specific cost 
center for accounting purposes shall be established and the operator shall 
be provided with periodic cost summaries.

(f) The Department may require a lesser fee, upon completion of all 
reclamation, with the exception of vegetation establishment, per the 
approved Operating Permit.

(6) Closure Orders and Invalidation. A
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(a) The Department may issue a Closure Order when it finds that an 
opcraloi is conducting surface mininc•

(A) for which a permit is required but has not been obtained,

(B) where a site has expanded outside the approved permit area without
approval by the Department, or

(C) that is in violation of ORS 517.750-900 and the rules adopted 
thereunder^ the reclamation plan, or permit conditions,

(D) Without having submitted the annual fee

The Department may refer violations of Closure Orders to the Attorney 
General for legal proceedings under the previsions of ORS 517.880 or to the 
District Attorney for prosecution according to the provisions of 517.990(3) 
and (4) .

(b) An Operating Permit becomes invalid upon the anniversary date if the 
fee and annual report form have not been received by the Department, or at 
any time if any bond or alternate security has expired, or has been 
cancelled without replacement. Reclamation obligations incurred prior to 
the date of cancellation of any bond or other security continue until the 
site is reclaimed.

(c) A  Limited Exemption Certificate becomes invalid upon the expiration 
date if renewal has not been made.

(7) Reclamation by the Department.

(a) Upon a finding of abandonment, the Department may perform the 
reclamation outlined in the reclamation plan to the extent possible, given 
the condition of the site when abandoned.

The Department may perform alternative reclamation depending on site 
conditions. For example, the Department shall not construct a lake if the 
excavation has not reached the water table; the Department shall not 
complete a proposed housing development.

(b) The Department may reclaim the site to;

(A) eliminate or minimize hazards to the health and safety of the public

(B) eliminate or minimize any pollution or erosion

(C) rectify abuses of natural resources, including fish and wildlife 
habitat and restoring drainage

(D) reach a condition compatible with local comprehensive plan and with 
federal and state laws.

(8) Applicability of laws and rules.

(a) Permittees, at all times during the terms of the permit, are subject 
to the provisions of statutes and rules in effect at that time.

7



Total Exemptions

632-35-016 (1) The following excavation, processing or grading a c t i v i w e s  
are exempt from these rules and do not require the payment of fees, posting 
of bond or submittal of reclamation plans.

(a) Beds and Banks. Excavations of materials from the beds and banks of 
any waters of this state are exempt from these rules when conducted 
pursuant to a permit issued under ORS 541.605 to 541.625 and 541.627 tc 
541,660.

(b) Operations producing less than 5,000 cubic yards of material per year 
and disturbing less than one acre of land are exempt from these rules but 
may require a permit from DEQ and other government agencies.

(c) Exploration. Mineral exploration activities are exempt until the 
cumulative area affected by one operation exceeds one of the following:

(A) More than one acre within any 8 contiguous acres explored including 
road construction.

(B) A total of five acres is disturbed.

(C) More than one contiguous acre per year is affected.

(D) More than 5,000 cubic yards of material is extracted or prr-essed 
per year, or the site has the capacity to process more than 5,00L ;ubic 
yards per year.

(d) Surface effects, created by underground mining prior to October 
1983, which have not been reclaimed.

f t

(2) Applications for total exempt* m  certificate if desired shall be 
made to the Department using the established form. The Department may 
require the applicant claiming this exemption to provide data to establish 
the validity of the exemption. The data required may include but is not 
limited to, the name of the operator, location of the surface mine, size of 
the site, date of commencement of the surface mining, a summary of the 
previous 12 months’ surface mining, and an estimate of the activity for the 
succeeding 12 months.

Limited Exemption

632-35-017(1) Limited exempt status is applicable to land surfaces which 
were affected by surface mining before July 1, 1972, and which are not 
reclaimed.

(2) To receive a Limited Exemption Certificate the applicant must:

(a) submit the appropriate application form and fee

(b) document with aerial photographs or other acceptable information 
that the site was affected by surface mining before July 1, 3972.

(c) demonstrate that the site has not stabilized to the point where it

f t



is at leaBt rovegetated to 50 percent of original cover, when compared to 
adjacent lands, or haB not reverted to any beneficial use such as wildlife 
habitat or grazing.

(3) The Department will review each request and make a determination 
based on the documentation provided, and on-site inspection, if necessary. 
If it refuses to approve the application for a limited exemption 
certificate, the Department will notify the applicant in writing 
specifying the reasons for the refusal and giving the applicant opportunity 
to supply additional documentation to support the application.

(4) The holder of a limited exemption certificate must renew the 
limited exemption annually by submitting the renewal form and fee before 
the certificate expires. As a courtesy the Department may notify the 
holder that the certificate is due for renewal by mailing the necessary 
renewal form and fee schedule at least 45 days before the renewal date. 
The Department may request information to determine continued eligibility.

(5) Expansion of surface mining under limited exempt status into 
previously unmined land, which exceeds 5,000 cubic yards per year of 
material disturbed or one acre affected in any period of 12 consecutive 
months, requires an Operating Permit. Any land mined under a valid Limited 
Exemption Certificate is exempt from the bonding and reclamation 
requirements for the life of the mine. An Operating Permit must be 
obtained before any expansion occurs. Expansion of a site before an 
Operating Permit is issued constitutes surface mining without a permit and 
is prohibited by ORS 517.'790.

Procedures for Applying for an Op«r«Hng Permit

632-35-020 Obtaining an Operating Permit:

(1) The applicant shall submit an Operating Permit application as 
defined in rule 632-35-025 including a map acceptable to the Department 
which delineates the proposed permit area.

(2) The application for an Operating Permit shall be accompanied by the 
fee authorized in ORS 517.800, 517.920 and determined by the Department. 
The balance of the actual cost of processing the application, if any, shall 
be submitted prior to issuance oi; the permit.

Requirements of an Operating Permit Application

632-35-025 (1) Prior to initiating any permitting action the applicant is 
encouraged to meet with the Department and with the Department of 
Environmental Quality (DEQ) for conceptual understanding and coordination 
of plans of study, baseline data collection and the permit application 
process. Division 35 rules do not apply to recycling or non-mining related 
facilities. These rules do apply to mine areas with ore processing
facilities at or removed from the mine site, and apply to monitoring
facilities. The Department shall closely coordinate it's permit
requirements with DEQ so as to avoid duplication of effort and unnecessary 
delay. All waste water treatment and/or ipollution control systems require 
DEQ permitting.



(2) An Operating Permit application shall contain five sections. Those 
sections are: zSk

(I) Existing Environment
(II) General Information
(III) Operating Plan
(IV) Reclamation Plan
(V) Bonding

(a) Existing Environment

(A) The Department may require environmental baseline informatior 
including characterization of the following:

(1) vegetation
(2) soil/overburden
(3) climate/air quality
(4) fish and aquatic biology*
(5) wildlife* (terrestrial, avian)
(6) surface and ground water
(7) area seismicity
(8) geologic hazards
(9) noise

* These characterizations may be necessary for determinations by the Oregor 
Department of Fish and Wildlife.

(B) Other state and federal agencies may have similar baseline 
requirements. Where possible the Department shall coordinate with age;^teJ 
that have similar baseline needs in order to avoid duplication for^the 
applicant.

(C) The level of detail required for (2)(a)(A) 1-9 of this rule may varj 
depending on location, size, scope, and type of mining operation. The 
applicant should contact the Department prior to baseline data collectior 
to determine the level of detail necessary for the applicant's proposal.

(b) General Information

(A) The name(s) and addresr(es) of all owners of the surface estate.

(B) The legal structure (e.g. corporation, partnership, individual) of 
the applicant.

(C) The name and mailing address of the facility for correspondence.

(D) The name and mailing address of the applicant's resident agent.

(E) The proposed starting date and expected life of the proposed 
operation.

(F) A description of the present land use and the proposed post-mine use
of the site following mining. The proposed post-mine use must be
compatible with the local comprehensive plan as determined by local land 
use planning agencies.
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(G) Maps, aerial photographs or design drawings of appropriate scale may 
be required by the Department. Information that typically may be required 
on maps, aerial photographs or design drawings includes but is not limited 
to:

(i) permit area boundary
(ii) mine location
(iii) waste rock or overburden stockpiles
(iv) processing facilities location
(v) ancillary facilities location
(vi) haul road location
(vii) topsoil stockpile locations
(viii) typical cross sections
(ix) plan views and profiles
(x) existing watercourse" and ponds
(xi) interim watercourses and ponds
(xii) reconstructed watercourses and ponds
(xiii) post-mining topography
(xiv) property lines
(xv) general orebody location

(H) The applicant should contact the Department for recommendations 
regarding scale and amount of detail required. The applicant may be 
required to submic extra copies of materials to be circulated to other 
agencies.

(I) Written evidence that the surface estate and mineral estate owners 
concur with the reclamation plan and the proposed use after reclamation and 
that they will allow the Department access to complete reclamation within 
the permit area if the permittee fails to comply with the approved 
reclamation plan. If the applicant can document a legal right to mine 
without the consent of the surface estate, owner, and the applicant can 
assure the Department will have a right to enter upon the permit area to 
complete the reclamation within the permit area if the permittee fails to 
complete with the approved reclamation, the Department may issue an 
Operating Permit.

(c) Operating Plan

The Department may require the following in an operating plan.

(A) A detailed description of the proposed mining methods

(B) A general list of equipment required for operation

(C) A general schedule of construction and operation starting with the 
beginning of construction and ending with the completion of mining

(D) General design assumptions plus plans profile, typical cross 
sections and capacities for mine facilities including but not limited to:

(i) leach pads
(ii) impoundments
(iii) ponds
(iv) diversion systems *
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(v) disposal systems
(vi) stockpiles and dumps A
(vii) pits ”
(viii) tailing disposal facilities

(E) When appropriate, mine facilities must be designed conceptually as 
zero discharge/leak facilities. Leaching facility design and construction 
materials are at the discretion of the applicant. A coefficient of 
permeability for facilities shall be agreed to by the applicant, DEQ and 
the Department prior to construction. The applicant must provide for the 
conservation of the pre-mine quantity and maintenance of the pre-mine 
quality of the surface and ground water resource so as not to degrade the 
pre-mine use. Any discharge of ore processing solutions off-site would be 
required to meet DEQ discharge permit standards.

(F) A water budget analysis including but not limited to:

(i) precipitatipn/evaporation data

(ii) make-up water needs

(iii) make-up water source

(iv) procedures to dispose of precipitation water in excess of 
designed capacities to include but not be limited to solution treatment 
facilities or proposed irrigation strategies. This section should be 
coordinated with procedures for seasonal closure and decommissioning of the 
operation.

yv) surface water runoff determination for the watershed contai^^ng 
the mine operation

(vi) As a minimum, projects shall be designed to handle the 100-year, 
24-hour precipitation event.

(G) Seasonal closure procedures if applicable including but not limited 
to:

(i) target seasonal storage volumes
(ii) total system storage capacity
(iii) procedures to handle volumes of water in excess of seasonal 

storage capacities
(iv) estimated target dates for closure

(H) Credible accident contingency plan including but not limited to:

(i) accidental discharge scenarios
(ii) immediate response strategy
(iii) procedures to mitigate impacts to ground water
(iv) procedures to mitigate impacts to surface water
(v) procedures to mitigate impacts to soil/overburden
(vi) procedures to mitigate impacts to living resources
(vii) notification procedures
(viii) chemical constituents representative of ore processing solutions

12



(I) Operational monitoring programs including but not limited to,
surface and ground water monitoring systems within and outside the permit 
boundary, water balance of the process system and leak detection systems. 
Monitoring may be required after cessation of mining or milling operation! 
to Insure compliance with decommissioning performance standards. '

(J) Surface water management procedures to provide for protectior
against contamination of ground water and the off-site discharge ol 
sediments into adjacent waterways.

(K) Stable storage of overburden. A vegetative cover of overburdet
stockpiles may be required by the Department to prevent erosion of tht
overburden storage or spoils area.

(L) Isolation and stable storage of the topsoil or equivalent growth
media material maintained for use in revegetation.

(M) Stable storage of mine dumps. The pre-dump topography, grounc
preparation, method of emplacement of dump material, height of lifts, total 
height and final slopes shall be described. The Department may requirt 
design and review by a registered professional engineer or certified 
engineering geologist.

(N) Stable storage of mill tailings. Plans and specifications of all
dams or impoundments proposed to be constructed for the purpose of storing
mill tailings or other materials consequent to the mining and milling 
operation may be required by the Department to be prepared by a registered 
professional engineer or certified engineering geologist. Plans shall be 
reviewed by the Department and other regulatory agencies. Construction of 
such dams may be required to be reviewed by a registered professional
engineer. Procedures to prevent pollution of sir, water, and land shall be 
described. Depending upon the the commodity to be mined, tailings 
impoundments must meet various requirements of the Department. of 
Environmental Quality, the Eealth Division of the Department of Hun.ar 
Pesources, the Department of Fish 6 Wildlife, the Oregon Department of
Energy, Department of Water Resources, Army Corps of Engineers and the U.S. 
Nuclear Regulatory Commission. Details on how each tailings disposal 
facility will be reclaimed must be submitted.

(0) Stable storage of mined ore. Plans and specifications prepared by a 
registered professional engineer or certified engineering geologist of all 
ore storage facilities may be required by the Department. Storage 
facilities as used here include but are not limited to stored ore on leach 
pads, stored ore on permanent leach pads, ore stockpiles, storage bins and 
silos.

(P) Subsidence Control Plan for Underground Mines.

(1) At the discretion of the Department an application for underground 
mining activities must include an inventory which shows whether structures, 
renewable or nonrenewable resources, or water resources exist within the 
proposed permit area and adjacent area and whether subsidence might cause 
material damage to, or diminution of reasonably foreseeable uses of the 
structures, or renewable or nonrenewable resources, or water resources.
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(ii) If the Department finds, after reviewing the survey, that no 
structure or renewable or nonrenewable resources exists or no m a te^p) 
damage or diminution could be caused in the event of mine subsidence ,̂ ^ 10  
further information need be provided under this subsection. (iii) If the 
Department finds, after reviewing the survey, that any structure, renewable 
or nonrenewable resources, or water resources exist and that subsidence 
could cause material damage or diminution of value of foreseeable use of 
the land, then the applicant shall submit a subsidence control plan which 
contains:

(I) a detailed description of all proposed methods of operation which
may cause subside *, including

(I-a) the teck...i^ue of ore removal, and

(Il-b) the extent, if any, to which planned and controlled subsidence is
intended;

(II) a detailed description of the measures to be taken to prevent ; 
subsidence from causing material damage or lessening the value or 
reasonably foreseeable use of the surface including

(I-a) the anticipated effects of planned subsidence, if any,

(Il-b) measures to be taken in the mine to reduce the likelihood of 
subsidence, and

(III) measures to be taken on the surface to prevent material damage or 
lessening of the value or reasonably foreseeable use of the surface;

(IV) a detailed description of measures to be taken to determine the 
degree of material damage or diminution of value or foreseeable use of the 
surface, including measures such as

(IV-a) the results of pre-subsidence surveys of all structures and 
surface features which might be materially damaged by subsidence, and

(IV-b) monitoring, if any, proposed to measure deformations near 
specified structures or features or otherwise as appropriate for the 
operation. '

(Q) A list and procedures for the handling and storage of any chemicals, 
acid-forming materials or radioactive material generated from or required 
for mining or processing at the proposed operation.

(R) Prior to operation, a signed registered engineer’s or certified 
engineering geologist's report, complete with and accurate drawings and 
specifications depicting the actual construction shall be submitted. It 
shall be submitted by the permittee to the Department within 30 days after 
the completion of the construction. Alternatively, if the construction 
proceeded in substantial compliance with the approved plans and 
specifications, a statement to that effect may be submitted by the 
registered professional engineer or certified engineering geologist. In 
either case, specific provisions shall be made for agency inspection during 
construction or installation of mine facilities.
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(d) Reclamation Plan

The Department may require the following in a reclamation plan:

(A) Provisions for recontouring, stabilization and/or topsoil 
replacement of all disturbed areas

(B) Provisions for the revegetation of all disturbed areas consistent 
with future use. This shall include seedbed preparation, mulching, 
fertilizing, species selection, plus seeding or planting rates and
schedules. The Department shall, in most instances, consider revegetation 
successful if it is comparable in stability and utility to adjacent 
analogous areas. In arid or semi-arid regions, the Department may allow 
three years of growth prior to evaluation of revegetation. Otherwise
revegetation will be evaluated after one growing season. Vegetation test 
plots and chemical/physical soil and subsoil analysis may be required to
ensure establishment feasibility. If applicable the applicant must include
a plan for the control of noxious weeds.

(C) Provisions for protection of public health and safety.

(D) Provisions specifying adequate setbacks.

(E) Procedures for all stream channels and stream banks to be
rehabilitated so as to minimize bank erosion, ehannel scour, and siltation. 
Disturbance within the beds and banks of streams may require a permit from 
the Division of State Lands.

(F) The Department may require the applicant to provide for the
prevention of stagnant water.

(G) Final slopes shall be stable.

(H) Reclaimed cutbanks shall not have slopes exceeding 1-1/2 horizontal
to 1 vertical (1—1/2:1). The Department may grant exceptions for steeper 
slopes when the applicant can document that the slopes will be stable and 
if the steeper slopes:

(i) blend into adjacent terrain features or
(ii) existed prior to mining or
(iii) are consistent with approved subsequent beneficial use

(I) Fill slopes shall be 2:1 or flatter unless steeper slopes are
approved by the Department. Technical data supporting steeper slope
stability may be required by the Department.

(J) Procedures for the salvage, storage and replacement of topsoil or
acceptable substitute.

(K) Provisions for the establishment of 3:1 in-water slopes to six feet
below low water level for permanent water impoundments. Reasonable
alternatives may be approved by the Department when they are consistent
with the reclamation plan. For example, safety benches no more than two 
feet below low water level and five feet wide may be substituted for the 
6lope requirement where the Department determines that sloping is not
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practical.

(L) ViBual screening of the proposed operation may be required, 
economically practical, when the operating area is visible from a public 
highway or residential area. Techniques for visual rcreening include, but 
are not limited to, vegetation, fencing or berms.

(M) Procedures for the removal or disposal of all equipment, refuse, 
structures and foundations from the permit area. Permanent structures may 
remain if they are part of an approved reclamation plan.

(Nv Provisions to maintain access to utilities when a utility company 
right-of-way exists.

(1) Procedures or information for decommissioning mine facilities 
including but not limited to:

(i) procedures for ore storage sites to meet decommissioning 
performance standards for protection of surface and ground water quality, 
living resources, and to achieve revegetation requirements

(ii) procedures for tailing disposal facility to meet decommissioning 
performance standards for long-term stability, protection of surface and 
ground water quality, living resources, and provide for attainment of site 
land use objectives

(iii) procedures for solutions to meet decommissioning performance 
standards for discharge, containment and evaporation, or other ultinate 
disposal methods

(iv) removal of all process chemicals j

(v) appropriate isolation or removal of waste material

(vi) monitoring system by which the success of the proposed reclamation 
can be measured for bond release j

(vii) Performance standards for spent ore leachate shall be 
established by DEQ unless the applicant can demonstrate to DEQ that the 
limits cannot be achieved practicably. Demonstration can be laboratory 
trials or field evaluations.

(e) Bonding

(A) The applicant shall submit a performance bond or other adequate 
security deposit for the purpose of assuring performance of the reclamation 
plan, other requirements of ORS 517.750 to 517.955, and all rules and 
permit conditions. The bond amount shall be determined and transmitted to 
the operator after comments by reviewing agencies on the proposed 
reclamation plan have been received and evaluated. t All disturbed land must 
be bonded prior to disturbance. The Department shall determine the amount 
of the bond or other security required by estimating the cost of 
reclamation if the Department were to perform the reclamation.

(B) Factors the Department will consider in determining the amount of
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security may include, but are not limited to, the following:

(i) Supervision
(ii) Mobilization
(iii) Cost? of equipment
(iv) Equipment capability
(v) Costs of labor
(vi) Removal or disposition of debris, junk, equipment, structures,

foundations and unwanted chemicals
(vii) Reduction of hazards such as: in-water slopes, highwalls, and 

landslides or other mass failure
(viii) Disposition of oversize, rejects, scalpings, and overburden
(ix) Backfilling, contouring or regrading and topsoil replacement
(x) Draining, establishment of drainage, and erosion control
(xi) Soil tests
(xii) Seedbed preparation, seeding, mulching, fertilizing, netting,

tackifiers or other stabilizing agents
(xiii) Tree and shrub planting
(xiv) Fencing
(xv) Liability insurance
(xvi) Long-term stabilization, control, containment or disposal of 

waste solids and liquids (xvii) Final engineering design

(C) Cost estimate information shall be derived from sources such as:

(i) Comparable costs from similar projects
(ii) Catalog prices
(iii) Guides and cost estimates obtained from appropriate government

and r .vate sources
(iv) Operator estimates
(v) Equipment handbooks

(D) Seedmixes, fertilizer rates, and other requiiements will be derived 
from departmental experience combined with advice from such sources as the 
Oregon Department of Agriculture, Soil Conservation Service, Oregon State 
University Extension Service, the Department of Transportation, the Bureau 
of Land Management or United States Forest Service and private sector 
experts.

(E) The security amount shall be based on the cost of reclamation at 
the time of an inspection plus the predicted disturbance within the next 12 
months. Security amounts shall not include construction of structures or 
comparable features such as housing developments or industrial construction 
even if included in a reclamation plan.

(F) Ir« addition to the performance security required for the mine site, 
applicants having the capacity to cyanide leach or chemically process more 
than 5,000 yards of minerals per year shall post a chemical processing bond 
or appropriate security in an amount not less than $25,000 and not more 
than $500,000. The Chemical Processing Bond or appropriate security may 
only be used by the Department for the detoxification or disposal of 
solutions used in ore processing or for the detoxification or restoration 
of soil, overburden, surface and ground water, or living resources 
contaminated by ore processing solutions, on or off the permit area.
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(G) The Department shall consider the following factors in determining 
the amount of security required for the Chemical Processing Bond.

(i) The estimated cost of detoxification or disposal of ore processing 
solutions and solution contaminated ore so as to meet the performance 
standards for reclamation approved for the operation in the Operating 
Permit issued by the Department.

(ii) The estimated cost of restoration of contaminated soil, surface and 
ground water, or living resources within the performance standards should 
an accident occur at the site.

(iii) The estimated cost of removal and/or disposal of chemicals used on 
site.

(iv) The operator’s credible accident contingency plan.

(v) Estimated agency contracted service expenses including but not 
limited to supervision, mobilization, labor and equipment needs of the 
agency for decontamination and restoration should the agency be required to 
perform such restoration.

(H) The amount of the bond or other security may be reduced upon 
completion of ore processing and decontamination, provided documentation 
substantiates the reduction of risk to the environment. Some amount of the 
bond or other security, not less than $25,000, shall be maintained through 
any post closure monitoring which may be required.

(I) Chemical Processing Bond or Other Approved Security release s t a m ^ ^ J s  
and schedules for any specific site shai. . be established in c o n s u l t ^ R > n  
with the DEQ prior to operation.

(J) The applicant may be required to submit reclamation/decommissioning 
cost estimates and/or estimated costs for mitigation, reclamation and/or 
disposal associated with a credible accident for consideration by the 
Department.

(K) No permit shall be issued or renewed until both performance and 
chemical processing bonds or other securities for a surface mining site are 
on file with the Department. The bonds or other securities must be 
maintained until operations have ceased, reclamation has been completed, 
and all decommissioning performance standards have been met. The 
Department may accept performance bonds, security deposit assignments, 
letters of Credit or other security as authorized by ORE 517.810. 
Performance bonds must be provided by surety companies authorized to do 
business in Oregon. The security document submitted must be in a form 
acceptable to the Department. A security submitted for multiple surface 
mining sites under the provisions of ORS 517.810(4) must be accompanied by 
a list showing the permits covered by the security, the amount of the bond 
applicable to each surface mining site, and the number of acres bonded at 
each site.

Department Action on Operating Permit Application

632-35-030(1) The Department shall approve or deny a complete



application in writing within 120 days of receipt. If an application is 
incomplete, the Department shall notify the applicant of that fact in 
writing within 30 days of receipt and the department will specify the 
deficiencies therein. Within 60 dayB of receipt of a notice of 
incompleteness the applicant may appeal the determination of 
incompleteness or may resubmit the application with deficiencies corrected.

(2) The Department will submit the Operating Permit application to local 
planning authorities and other appropriate publi'.* agencies for review. If 
the Operating Permit cannot be reviewed and accepted or rejected by the 
department within 120 days after receip. the department will notify the 
applicant.

(3) If the Department refuses to approve the Operating Permit for any 
reason, the department will notify the applicant in writing within trive
days of refusal stating the reasons, and including additional requirements
as may be prescribed by the department for inclusion in the reclamation 
plan. Within 60 days after the receipt of a deficiency list or permit 
conditions, the applicant shall comply with the additional requirements 
prescribed by the Department or file a written notice of appeal of the 
decision to the Department in accordance with OAR 632-35-056. Failure to
comply with the additional requirements or file a notice of appeal within
the 60-day period, unless an extension is granted by the Department, shall 
result in the application for an Operating Permit being denied. Informal 
requests for reconsideration may be submitted as provided for in OAR 632- 
35-056.

(4)(a) The Department will approve the applicant's Operating Permit if 
it adequately provides for reclamation of surface mined lands as required 
by these rules.

(b) If the Department finds that reclamation cannot be accomplished it 
shall not issue an Operating Permit. The applicant shall be notified in 
writing within 5 days of the decision.

(5) The Department may attach conditions to the Operating Permit. These 
conditions may be added to reflect special concerns which are not
adequately addressed in the reclamation plan and fall within the scope of 
these rules. The permittee may appeal these conditions by filing a written 
notice of appeal in accordance with OAR 632-35-056.

(6) The approval of the reclamation plan and the issuance of the
Operating Permit by the Department do not constitute a finding of
compliance with statewide planning goals or local regulations implementing 
acknowledged comprehensive land use plans. The Operating Permit may be
issued prior to the local land use agency making such a determination. 
The permittee is responsible for obtaining local land use approval before 
commencing the proposed surface mining activity. When issuing the permit, 
the Department will inform the permittee that!

(a) Issuance of the Operating Permit is not a finding of compliance with 
the Statewide Planning Goals (ORS 197.225) or' the acknowledged 
comprehensive plan; and

(b) The applicant is responsible for compliance with the requirements of



all other agencies including land use determination by local government and 
compliance with the Statewide Planning Goals before commencing 
mining under the approved Operating Permit.

Modification of an Operating Permit

632-35-035 Modification may be initiated at any time by the permittee or 
by the Department. An Operating Permit may be modified by approval of the 
Department after timely notice and opportunity for review as provided by 
ORS 517.830(4) in order to modify the requirements so that they comply with 
existing lawe, or to accommodate unforeseen developments which may affect 
the reclamation plan as previously approved. Expansion of an operation 
beyond original permit area or significant intensification of activity may 
require recirculation to interested agencies for additional comment.

Maintaining an Operating Permit

632-35-040(1) As provided by ORS 517.830(4) an Operating Permit issued 
by the Department shall be granted for the period of time required to mine 
and reclaim the land described in the permit and subject to the 
requirements of the law. Each operating permit is to be renewed prior to 
the anniversary date by submitting the required annual fee and filing the 
annual report. As a courtesy, the Department may notify the permittee by 
mail at least 45 days prior to (he anniversary date of the permit and will 
provide the necessary renewal l.t-rms and fee schedule for permit renewal. 
In cases of nonrenewal, a second notice may be sent prior to issuance of a 
Closure Order. The permittee shall maintain an Operating Permit until 
mining and reclamation, including revegetation (if required), have been 
completed.

(2)(a) If the Department determines from inspections conducted pursuant 
to ORS 517.850 or from any other source, that the operation is not in 
compliance with the approved Operating Permit, permit conditions, ORS 
517.750-900, or the rules adopted thereunder, the Department shall give 
written notice of noncompliance to the operator.

(b) The permittee must begin rectifying all deficiencies within 30 days 
of receipt of the notice of noncompliance as required in ORS 517.860(1), or 
file a written appeal to the notice of noncompliance in accordance with OAR 
632-35-056. - If the permittee appeals the notice within 30 days of 
receipt, the Department will not issue a Closure Order or revoke the permit 
pending the appeal, except in cases of reasonable probability of danger to 
human life, property, water resources, or wildlife. The Department will 
provide the permittee a written statement of the specific facts leading to 
that finding and corrective action for the elimination of such danger.

(c) The Department will notify the permittee in writing within 10 days of 
verification of compliance.

Obtaining Bond Releases

632-35-045(1) The permittee shall notify the Department when the 
reclamation has been completed.

(2) The Department shall inspect the reclaimed site. If the permittee



has fulfilled the requirements of the approved reclamation plan 01 
decommissioning performance standards, the bonds or other securities shall 
be released. The Department may authorize bond or other security reductioi 
if the reclamation or decommissioning is partially completed.

Appe__j

632-35-050(1) Prior to the initiation of a formal appeal of anj 
department order, notice, or other action, made pursuant to OPS 517.750- 
517.955 or the rules adopted thereunder, the applicant or permittee shall 
first request that the State Geologist informally review and resolve th< 
matter. The State Geologist will provide a written decision within 20 day: 
of receipt of such an informal request. If the State Geologist is unabli 
to resolve the informal request, the applicant or permittee may request < 
contested case hearing the Board or its designee for final resolution o: 
the matter. Appeals must be filed within 30 days of receipt of the Stat« 
Geologist's written decision except as otherwise provided by OAR 632-35- 
030(2) of these rules and by the applicable provisions of ORS 183.310 thri 
183.550. A final determination by the Board must be made before any appeal 
for judicial review under ORS 183.480 is allowed.

(2) An applicant or permittee requesting a hearing for consideration o: 
any appeal shall state the reasons for requesting the hearing and tb« 
objections to the department's order, notice, or other action in accordana 
with ORS 183.430 thru 183.470.

Penalties

632-3 5-055(1) Any landowner or operator who conducts a surface mininc. 
operation, for coal or a metal-bearing ore, without a valid Operating 
Permit as required by ORS 517.750-517.955 shall be punished, upoi 
conviction, by a fine of not more than $10,000.

(2) Violation of any provision of ORS 517.750 to 517.955, or of any rul< 
or order made pursuant to ORS 517.910 to 517.950, or of any conditions o: 
an Operating Permit, is punishable, upon conviction, by a fine of not mor< 
than $10,000.
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Metal Mine Reclamation

P m  t Crou-Reference* Landowner notification of surface operation*,
Prospecting permits and mining leases on Title 82, ch. 2, part 3. 

stats lands, Title 77, ch. 3, p a n  1.

82-4-301. Legislative findings. The extraction of mineral by mining is 
a basic and essential activity making an important contribution to the econ­
omy of the state and the nation. At the same time, proper reclamation of 
rained land and former exploration areas not brought to mining stage is 
necessary to prevent undesirable land and surface water conditions detrimen­
tal to the general welfare, health, safety, ecology, and property rights of the 
citizens of the state. Mining and exploration for minerals take place in diverse 
areas where geological, topographical, climatic, biological, and sociological con­
ditions are significantly different, and reclamation specifications must vary 
accordingly. It i3 not practical to extract minerals or explore for minerals 
required by our society without disturbing the surface or subsurface of the 
earth and without producing waste materials, and the very character of many 
types of mining operations precludes complete restoration of the land to its 
original condition. The legislature finds that land reclamation as provided in
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this part will allow exploration for and mining of valuable minerals while ade­
quately providing for the subsequent beneficial use of the lands to be 
reclaimed.

History: En. S«€. I. Cb. 252. L  1971; R.C.M. 1947. 50-1201.

82-4-302. Purpose. (1) The purposes of this part are to provide:
(a) that the usefulness, productivity, and scenic values of all lands and 

surface waters involved in mining and mining exploration within he bounda­
ries and lawful jurisdiction of the state will receive the greatest reasonable 
degTee of protection and reclamation to beneficial use;
(b) autnority for cooperation between private and governmental entities in 

carrying this part into effect;
(c) for the recognition of the recreational and aesthetic values of land as 

a benefit to the state of Montana; and
(d) priorities and values to the aesthetics of our landscape, waters, and 

ground cover.
(2) Although both the need for and the practicability of reclamation will 

control the type and degree of reclamation in any specific instance, the basic 
ôbjective- will be to establish, on a continuing basis, the vegetative cover, soil 
stability, water condition, and safety condition appropriate to any proposed 
subsequent use of the area.

History; Ea. S«t. 2, C i. 252, L. 1971; R.C.M. 1947, 50-1202.

82-4-303. Definitions. As used in this part, unless the context indicates 
otherwise, the following definitions apply:
(1) ‘‘Abandonment of surface or underground mining” may be presumed 

when it is shown that continued operation will not resume.
(2) "Board” means the board of land commissioners or such state 

employee or state agency as may succeed to its powers and duties under thin 
part.
(3) "Department" means the department of state lands.
(4) "Disturbed land" means that area of land or surface water disturbed, 

beginning at the date of the issuance of the permit, and it comprises that area 
from which the overburden, tailings, waste materials, or minerals have been 
removed and tailings ponds, waste dumps, roads, conveyor systems, leach 
dumps, and all similar excavations or covering resulting from the operation 
and which have not been previously reclaimed under the reclamation plan.
(5) "Exploration” means all activities conducted on or beneath the surface 

of lands resulting in material disturbance of the surface for the purpose of 
determining the presence, location, extent, depth, grade, and economic viabil­
ity of mineralization in those lands, if any, other than mining for production 
and economic exploitation, as well as all roads made for the purpose of facili­
tating exploration, except as noted in 32-4-305 and 82-4-310.
(6) “Mineral" means any ore, rock, or substance, other than oil, gas, ben­

tonite, clay, coal, sand, gravel, phosphate rock, or uranium, taken from below 
the surface or from the surface of the earth for the purpose of milling, con­
centration. refinement, smelting, manufacturing, or ether subsequent use or 
processing or for stockpiling for future use. refinement, or smelting.

(7) "Mining" commences at such time as the operator first mines ores or 
minerals in commercial quantities for sale, beneficiation, refining, or other
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processing or disposition or first takes bulk samples for metallurgical testing 
in excess of aggregate of iO.OOG short tons.
(8) "Ore processing” means milling, heap leaching, flotation, vat leaching, 

or other standard hard-rock mineral concentration processes.
(9) "Person” means any person, corporation, firm, association, partner­

ship, or other legal entity engaged in exploration for or mining of minerals 
on or below the surface of the earth, reprocessing of tailings or waste mate­
rials, or operation of a hard-rock mill.
(10) “Reclamation plan” means the operator’s written proposal, as required 

and approved by the board, for reclamation of the land that 'will be disturbed, 
which proposal shall include, to the extent practical at the time of application 
for an operating permit:
(a) a statement of the proposed subsequent use of the land after recla­

mation;
(b) plans for surface gradient restoration to a surface suitable for the pro­

posed subsequent use of the land after reclamation is completed and the pro­
posed method of accomplishment;
(c) the manner and type of revegetation or other surface treatment of dis­

turbed areas;
(d) procedures proposed to avoid foreseeable situations of public nuisance, 

endangerment of public safety, damage to human life or property, or unnec­
essary damage to flora and fauna in or adjacent to the area;
(e) the method of disposal of mining debris;
(0 the method of diverting surface waters around the disturbed areas 

where necessary to prevent pollution of those waters or unnecessary erosion;
(g) the method of reclamation of stream channels and stream banks to 

control erosion, siltation, and pollution;
(h) such maps and other supporting documents as may be reasonably 

required by the department; and
(i) a time schedule for reclamation that meets the requirements of 

82-4-336.
(11) (a) “Small miner” means a person, firm, or corporation that engages 

in the business of mining or reprocessing of tailings or waste materials that 
does not remove from the earth during any calendar year material in excess 
of 36,500 tons in the aggregate, that holds no operating permit under 
82-4-335, and that conducts:
(i) operations resulting in not more than 5 acres of the earth’s surface 

being disturbed and unreclaimed; or
(ii) two operations which disturb and leave unreclaimed less than 5 acres 

per operation if the respective mining properties are:
(A) the only operations engaged in by the person, firm, or corporation;
(B) at least 1 mile apart at their closest point; and
(C) not operated simultaneously except during seasonal transitional 

periods not to exceed 30 days.
(b) For the purpose of this definition only, the department shall, in com­

puting the area covered by the operation, exclude access or haulage roads that 
are required by a local, state, or federal agency having jurisdiction over that 
road to be constructed to certain specifications if that public agency notifies 
the department in writing that it desires to have the road remain in use and 
will maintain it after mining ceases.
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(12) "Surface mining" means all or any part of the process involved in 
mining of minerals by removing the overburden and mining directly from the 
mineral deposits thereby exposed, including but n< t limited to open-pit 
m'ning of minerals naturally exposed at the surface of the earth, mining by 
th.'; auger method, and all similar methods by which earth or minerals 
exposed at the surface are removed in the crurse of mining. Surface mining 
doe.» not include the extraction of oil, gas, bentonite, clay, coal, sand, gravel, 
phosphate rock, or uranium or excavation or grading conducted for on-site 
farming, on-site road construction, or other on-site building construction.
(13) "Underground mining" means all methods of mining other than sur­

face mining.
(14) "Unit of surface-mined area" means that area of land and surface 

water included within an operating permit actually disturbed by surface 
mining during each 12-month period of time, beginning at. the date of the 
issuance of the permit, and it comprises and includes the area from which 
overburden or minerals have been removed, the area covered by mining 
debris, and all additional areas used in surface mining or underground mining 
operations which by virtue of such use are thereafter susceptible to erosion 
in excess of the surrounding undisturbed portions of (and.
(15) “Vegetative cover" means the type of vegetation, grass, shrubs, trees, 

or any other form of natural cover considered suitable at time of reclamation.
History; En. Sec. 3, Ch. 252. L. 1971; amd. Sec. 1, Ch. 281, L  1974; amd. Sec. 13. Ch. 39. 

L. 1977; amd. Sec. 1, Ch. 423. L. 1977; R.C.M. 1947. 50-1203: amd. Sec. 1, a .  588, L. 1979; 

amd. Sec. 1, Ch. 386, L. 1985; amd. Sec. 1, Ch. 453. L. 1985.

Compiler's C o m m e n t s  in (9) after "exploration for", deleted "or devel-

1985 Amendments: Chapter 386 in (ll)(b) opment" and after "earth", inserted "reprocess-
near end. after “mining", deleted “or explora- ing of tailings or waste materials, or operation of

tion". a hard-rock m;l!"; in tll)(a) after "business of

Chapter 453 in (4) after "overburden”, mining”, inserted "or reprocessing of tailings or
inserted "tailings, waste materials"; inserted (8); waste materials".

82-4-304. Exemption — works performed prior to promulgation
of rules. No provision of this part shall be applicable to any exploration or 
mining work performed prior to the date of promulgation of the board 3 rules 
pursuant to 82-4-321 relating to exploration and mining. No provision of this 
part is applicable to the reprocessing of tailings or waste rock that occurred 
prior to the date of promulgation of the board's rules regarding those activi­
ties. If, after the date of promulgation of rules applicable to mills not located 
at a mine site, work is performed at such a mill that was constructed and 
operated before promulgation oe those rules, this part applies only to the 
areas initially disturbed after promulgation of those rules.

History: En. See. 19. Ch. 252, L. i97I; R.C.M. 194", 50-1219. imd. See. 4, Ch. 201, L. 1979; 

amd. Sec. 2, Ch. 453, L  1«£5.

Compiler's C o m m e n t s  Cross-References

1985 Amendment: At end of first sentence. Adoption and publication of ad.uinistrative 
after "82-4-321", inserted "relating to explora- rv'es, Title 2. ch. 4, part 3.

tioT and mining"; and inserted second and third 

sentences.

82-4-305. Exemption — small miners — written agreement. (1) 
No provisions of this part shall apply to any small miner when the small 
miner annually agrees in writing:
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(a) that he ■ h '.l! r.'-t nci’.utj cr contaminate any stream;
(b). that he shail provide protection for human and animal life .nrough the 

installation of bulkheads installed over safety collars and the installation of 
doors on tunnel portals; and
(c) he shall provide a map locating his mining operations. Such map shall 

be to a size and scale as determined by the department.
(2) For small-miner exemptions obtained after September 30, 1985, no 

small miner may obtain or continue an exemption under subsection (1) unless 
he annually certifies in writing;
(a) if the small miner is a natural person, that:
(i) no business association or partnership of which he is a member or 

partner has a small-miner exemption; and
(ii) no corporation of which he is an officer, director, or owner of record 

of 25% or more of any class of voting stock has a small-miner exemption; or
(b) if the small miner is a partnership or business association, that;
(i) none of the associates or partners holds a small-miner exemption; and
(ii) none of the associates or partners is an officer, director, or owner of 

25% or more of any class of voting stock of a corporation that has a small- 
miner exemption; or
(c) if the small miner is a corporation, that no officer, director, or owner 

of record of 25% or more of any class of voting stock of the corporation:
(i) holds a small-miner exemption;
(ii) is a member or partner in a business association or partnership that 

holds a small-minc-r exemption;
(iii) is an officer, director, or owner of record of 25% or more of any class 

of voting stock of another corporation that holds a small-miner exemption.
History: En. Sec. 20. Ch. 252. L. 1971; amd. Sec. 15. Ch. 391, L. 1973; amd. Sec. 10. Ch. 

281. L. 1974; R.C.M. 1947. 50-1220; amd. Sec. 2, Ch. 588. L. 1979; amd. Sec. 2, Ch. 386. L. 

1985.

Compiler’! C o m m e n t s  the department of revenue of the state of Mon-

1955 Amendment: In (2) substituted present tsna or any board, commission, or person

language for "Failure to comply with the regula- authorized to collect said fine."
tions stipulated in this section will constitute a 
misdemeanor, and this offense will subject the Cross-References

owners or operators of said project to a fine of Penslty for violation of conditions of small- 

not less than $10 or more than $100, payable to miner exemption, 82-4-361.

82-4-306. Confidentiality of application information. Any and all 
information obtained by the board or by the director or his staff by virtue of 
applications for exploration licenses and all information obtained from small 
miners is confidential between the board and the applicant, except as to the 
name of the applicant and the county of proposed operation; provided that 
all activities conducted subsequent to exploration and other associated facili­
ties shall be public information and conducted under an operating permit. It 
is further provided that any information obtained by the board or by the 
director or his staff by virtue of such applications is properly admissible in 
any hearing conducted by the director, the board, appeals board, or in any 
judicial proceeding to which the director and the applicant are parties and is 
not confidential when a violation of the part or rules has been determined by
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the department nr by judicial order. Failure to comply with the secrecy provi­
sions of this part shall be punishable by a fine of up to SI.000.

History: En. Sec. 21. Ch. 252. L. 1971; »md. Sec. 1. Ch. 37. L  1975; R.C.M. 1947. 50-1221; 
•m I. See. 193. Ch. 575. L. 1981.

C o  ppiler's C o m m e n t s  Proof of official records. Rule 44. M.R.Civ.P.
1)61 Amendment- Substituted "an operating (see Title 25. ch 20). 

permit" for "• development or an operating Admissibility of public records. Rule 803(8), 

permit" at the end of the first sentence. Montana R uks of Evidence (see Title 26. ch.

_  ,  10 ).
Cross-Fefereneea Disposition of fines and forfeitures.

Public records generally. Title 2. ch. 6. part 1. 46-18-603. 82-4-311.

Administrative procedure. 82-4-353.

82-4-307. Review of existing files. Existing departmental files shall be 
reviewed, and their contents shall be segregated and available for public 
inspection to the same extent as new files under 82-4-306.

History: En. 50-1221.1 by Sec. 2. Ch. 37. L. 1975: R.C.M. 1947, 50-1221.1.

82-4-308. Release by waiver. An applicant may release the board and 
department from the confidentiality requirements of this part by notarized 
waiver to that effect on forms to be provided by the department.

History: En. 50-::21.2 by Sec. 3. Ch. 37, L. 1975; R.C.M. 1947. 50-1221.2.

82-4-309. Exemption — operations on federal lands. This part 
shall not be applicable to operations on certain federal lands as specified by 
the board, provided it is first determined by the board that federal law or 
regulations issued by the federal agency administering such land impose con­
trols for reclamation of said lands substantially equal to or greater than those 
imposed by this part.

History: En. See. 23. Ch. 252. L. 1971; R.C.M. 1947. 50-1223.

Cross-References State jurisdiction in lederal enclaves. 2-1-201.

Jurisdiction of the state. Title 2. ch. 1. part 1.

82-4-310. Exemption — sample collectors. This part shall not be 
applicable to any person or persons collecting rock samples as a hobby or 
when the collection of rocks and minerals is offered for sale in any amount 
not exceeding S100 per year.

History: En. Sec. 24. Ch. 252. L_ 1971; R.C.M. 1947, 50-1224.

82-4-311. Hard-rock mining account. All fees, fines, penalties, and 
other uncleared moneys which have been or will be paid to the department 
of state lands under the provisions of this part shall be placed in the state 
special revenue fund in the state treasury and credited to a special account 
to be designated as the hard-rock mining and reclamation account. This 
account shall be available to the department by appropriation and shall be 
expended for the research, reclamation, and revegetation of land and the 
rehabilitation of water affected by any mining operations. Any unencumbered 
and any unexpended balance of this account remaining at the end of a fiscal 
year shall not lapse but shall be carried forward for the purposes of this 
section until expended or until appropriated by subsequent legislative action.

History: En. 50-1227 by Sec. I, Ch. 29. L. 1977; R.C.M. 194". 50-1227; amd. Sec. 1, Ch. 277. 

L. 1983.

Compiler's C o m m e n t s  Cross-References

1983 Amendment: Substituted reference to N o  money expended except upon appropris- 

state special revenue fund for reference to ear- tion. Art. VIII. sec. 14. Mont. Const., 17-8-101. 

marked revenue fund. "Fiscal year" defined. 17-2-110.
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Rtv e n i o n  of unexpended appropriation,

17-7-304.

82-4-312 through 82-4-320 reserved.

82-4-321. Administration. The board is charged with the responsibility 
of administering this part. In order to implement its terms and provisions, 
the board shall from time to time promulgate such rules as the board shall 
deem necessary. The board may delegate such powers, duties, and functions 
to the department as it deems necessary for the performance of its duties as 
administrator of this part. The board shall employ experienced, qualified per­
sons in the field of mined-land reclamation who, for the purpose of this part, 
are referred to as supervisors.

History: En. Sec. 4, Ch. 252, L. 1971; Mid. Sec. 2, Ch. 281. L. 1974; R.C.M. 1947, 5<M204.

Cross-References Adoption and publication of administrative

Board of Land Commissioners created. Art. rules. Title 2. ch. 4, part J.

X, sec. 4, Mont. Const. Department of Slate Lands created,
2-15-3201.

82-4-322. Investigations, research, and experiments. The board 
shall have the authority to conduct or authorize investigations, research, 
experiments, and demonstrations in reclamation and to collect and dissemi­
nate nonconfidential information relating to mining.

History: En. Sec. 5, Ch- 252, L. 1971; R.C.M. 1947, 50-1205.

82-4-323. Interagency cooperation — receipt and expenditure of 
funds. The board shall cooperate with other governmental and private agen­
cies in this state and other states and agencies of the federal government and 
may reasonably compensate them for any services the board requests that 
they provide. The board may receive federal funds, state funds, and any other 
funds and, within the limits imposed by the grant, expend them for recla­
mation of land affected by mining or exploration and for purposes enumer­
ated in 82-4-336.

History: En. Sec. 6. Ch. 252, L. 1971; R.C.M. 1947. 50-1206.

82-4-324 through 82-4-330 reserved.

82-4-331. Exploration license required —  employees included. (1) 
No person shall engage in exploration in the state without first obtaining an 
exploration license from the board to do so, such license to be issued for a 
period of 1 year from date of issue and to be renewable from year to year on 
application therefor filed at any time within the 30 days next preceding the 
expiration of the current license and payment of like fee as required for a new 
license, provided that the applicant for renewal is not then held by the board 
to be in violation of any provision of this law. Such license shall be subject 
to suspension and revocation as provided by this part.
(2) Employees of persons holding a valid license under this part shall be 

deemed included in and covered by such license.
History: En. Sec. 7. Ch. 252. L  1971; amd. Sec. 3. Ch. 281, L. 1974; R.C.M. 1947, 

50-1207(part); amd. See. 3, Ch. 588, L. 1979.

Cross-References

Landowner notification of surface operations.

Title 82, ch. 2. part 3.
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82-4-332. Exploration license. (1) An exploration license shall be 
issued to any applicant therefor who shall:
(a) pay a fee of S5 to the board:
(b) agree to reclaim any surface area damaged by the applicant during

exploration operations, as may be reasonably required by the board;
(c) not be in default of any other reclamation obligation under this law.
(2) An application for an exploration license shall be made in writing,

notarized, and submitted to the department in duplicate upon forms prepared 
and furnished by it. The application shall include an exploration map or 
sketch in sufficient detail to locate the area to be explored and to determine 
whether significant environmental problems would be encountered. The 
department shall by rule determine the precise nature of such exploration 
map or sketch. The applicant must state what type of prospecting and exca­
vation techniques will be employed in disturbing the land.
(3) Upon filing of any certificate of claim location as permitted by federal 

and state mining laws and regulations, the locator shall provide copies of the 
certificate to the board.
(4) Prior to the issuance of an exploration license, the applicant shall file
hh the department a reclamation and revegetation bond in a form and

amount as determined by the department in accordance with 82-4-338.
(5) In the event that the holder of an exploration license desires to mine 

the area covered by the exploration license and has fulfilled all of the require­
ments for an operating permit, the department shall allow the postponement 
of the reclamation of the acreage explored if that acreage is incorporated into 
the complete reclamation plan submitted with the application for an operating 
permit. Any Und actually affected by exploration or excavation under an 
exploration license and not covered by the operating reclamation plan shall be 
reclaimed within 2 years after the completion of exploration or abandonment 
of the site in a manner acceptable to the department.

History- En. Sec. 7. Ch. 353. L. 1971; amd. Sec. 3. Ch. 281. L  1974; R.C.M. 1947, 

50-1207(2); amd. Sec. 5. Ch. 201, L  1979; amd. Sec. 4. Ch. 588. L  1979.

Cross-Refereoces

Certificate of claim location to be filed, 
c;.-: _

82-4-333. Repealed. Sec. 8. Ch. 588. L. 1979.
Histon: En. Sec. 7, Ch. 252. L  1971; amd. Sec. 3. Ch. 281. L  1974; R.C.M. 19*7, 

50-1:07(3). (4).

82-4-334. Exception — geological phenomena. Upon proper applica­
tion by the holder of an exploration license, the board may excuse such holder 
from reclamation obligations with reference to any specified openings or exca­
vations exposing geological indications or phenomena of especial interact, 
even though the licensee does not v’.pply or have any intention fn apply for 
an operating permit for the land in which such openings or exca itions have 
been made.
History: En. See. 7, Ch. 252. L  1971; amd. Sec. 3, C h  281, L  1974; R.C.M. 1947, 

50-1207(6); amd. Sec. 5, Ch. 588, L  1979.

82-4-335. Operating permit. (1) No person shall engage in mining, ore 
processing, or reprocessing of tailings or waste material or cons ruct or oper­
ate : hard-rock mill or disturb land in anticipation of those activities in the
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state without first obtaining an operating permit from the board to do so. A 
separate operating permit shall be required for each complex. Prior to receiv­
ing an operating permit from the board, any person must pay the basic 
permit fee of S25 and must submit an application on a form provided by the 
board, which shall contain the following information and any other pertinent 
data required by the rules:
(a) name and address of the operator and, if a corporation or other busi­

ness entity, the name and address of its principal officers, partners, and the 
like and its resident agent for service of process, if required by law;
(b) minerals expected to be mined;
(c) a proposed reclamation plan:
(d) expected starting date of operations;
(e) a map showing the specific area to be mined and the boundaries of the 

land which will be disturbed, topographic detail, the location and names of all 
streams, roads, railroads, and utility lines on or immediately adjacent to the 
area, location of proposed access roads to be built, and the names and 
addresses of the surface and mineral owners of all lands within the mining 
area, to the extent known to applicant;
(0 types of access roads to be ’ uilt and manner of reclamation of road 

sites on abandonment;
(g) a plan which will provide, within limits of normal operating procedures 

of the industry, for completion of the operation:
(h) ground water and surface water hydrologic data gathered from a suffi­

cient number of sources and length of time to characterize the hydrologic 
regime;
(i) a plan detailing the design, operation, and monitoring of impounding 

structures, including but not limited to tailings impoundments and water 
reservoirs, sufficient to ensure that such structures are safe and stable;
(j) a plan identifying methods to be used to monitor for the accidental dis­

charge of objectionable materials and remedial action plans to be used to con­
trol and mitigate discharges to surface or ground water; and
(k) an evaluation of the expected life of any tailings impoundment or 

waste area and the potential for expansion of the tailings impoundment or 
waste site.
(2) Except as provided in subsection (4), the permit provided for in sub­

section (1) for a large-scale mineral development as defined in 90-6-302 shall
- be conditioned to provide that activities under the permit may not commence 
until the hard-rock mining impact board approves the impact plan under 
90-6-307 and until the permittee has provided a written guarantee to the 
department and to the hard-rock mining impact board of compliance within 
the time schedule with the commitment made in the impact plan approved 
by the hard-rock mining impact board, as piovided in 90-6-307. If the permit­
tee does not. comply with that commitment within the time scheduled, the 
board, upon receipt of written notice from the hard-rock mining impact 
board, shall suspend the permit until it receives written notice from the hard- 
rock mining impact board that the permittee is in compliance.
(3) When the department determines that a permittee has become or will 

become a large-scale mineral developer pursuant to 82-4-339 and 90-6-302(4) 
and provides notice as required under 82-4-339. within 6 months of receiving 
the notice, the permittee shall provide the board with proof that he has
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obtained a waiver of the impact plan requirement from the hard rnrk mining 
impact board or that he has filed an impact plan with, the hard rock mining 
imnact hoard and the appropriate countv or counties. If the permittee dues 
not the required proof or if the hard-rock mining impact board certifies 
to the board that the permittee has failed to comply with the hard-rock 
mining impact review and implementation requirements in Title 90. chapter 
6, parts 3 and 4, the board shall suspend the permit until the permittee files 
the required proof or until the hard-rock mining impact board certifies that 
the permittee has complied with the hard-rock mining impact review and 
implementation requirements.
(4) Compliance with 90-6-307 is not required for exploration and bulk 

sampling for metallurgical testing when the aggregate samples are less than 
10,000 tons.
History: En. S«c. 8. Ch. 252. L  1971; amd. Src. 4. Ch. 281. L. 1974; R.C.M. 1947. 50-1208; 

»md. Stc. 6. Ch. 588. L. 1979; *md. S«c. 13. Ch. 617. L. 1981: amd. Sec. I. Ch. 48V. L  1983; 

amd. Sec. I, Ch. 345, L. 1985; amd. Src. 3, Ch. 453. L. 1985; amd. See. 2. Ch. 582. L. 1985.

ConiK-:ler’t C o m m e n t s  "the operation" for "mining ard associated land

1985 Amendments. Chapter 345 inserted disturbances".

through U'nl<). Chapter 582 in 12) chanced "suhsection (3l"
Chapter 453 iii (1) near beginning, after to "subsection (4)'*;and inseried I.II.

"engage in mining", inserted "ore processing, or 1983 Amendment Near beginning of (21. sun-

reprocessing of tailings or waste material or con- stituted "activities under ihe permit" lur
struct or operate a hard-rock mill" and a.fter "mining".

"anticipation of. substituted "those activities" m i  Amendment Added subsections 12) and
for "mining"; at end of second sentence of 111 (3) (now (41).
aubstituted "complex" for "mine complex"; at

end of (l)(d) substituted "operations” for Cross-References

"mining”; in (l)(g) after “plan" deleted "of Landowner notification oi surface operations, 

mining" and after "completion of, substituted Title 82, ch. 2. part 3.

82-4-336. Reclamation plan and specific reclamation require­
ments. (1) The reclamation plan shall provide that reclamation activities, 
particularly those relating to control of erosion, to the extent feasible, shall 
be cr.r.ducted simultaneously with the operation and in any case shall be ini­
tiated promptly after completion or abandonment of the operation on those 
portions of the complex that will not be subject to further disturbance. In the 
absence of an order by the board providing a longer period, the plan shall 
provide that reclamation activities shall be completed .iot more than 2 years 
after completion or abandonment of the operation on that portion of the 
complex.
(2) In the absence of emergency or suddenly threatened or existing catas­

trophe, an operator may not depart from an approved plan without previously 
obtaining from the department written approval of his proposed change.
(3) Provision shall be made to avoid accumulation of stagnant water in 

the mined area which may serve as a host or breeding ground for mosquitoes 
or other disease-bearing or noxious insect life.
(4) A'l final grading shall be made with nonnoxious, nonflammable, non­

combustible solids unless approval has been granted by the board for a super­
vised sanitary fill.
(5) Where mining has left an open pit exceeding 2 acres of surface area 

and the composition of the floor or walls of the pit are likely to cause forma­
tion of acid, toxic, or otherwise pollutive solutions (hereinafter “objectionable
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eifluenis") on exposure to moisture, the reclamation plan shall include provi­
sions which adequately provide for:
(a) insulation of all faces from moisture or water comic: uy covering .o 

.1 depth of 2 feet or more with material or fill not susceptible itself to gener­
ation of objectionable effluents;
(b) processing of any objectionable effluents in the pit before their being 

allowed to flow or be pumped out of it to reduce toxic or other objectionable 
ratios to a level considered safe to humans and the environment by the board;
(c) drainage of any objectionable effluents to settling or treatment basins 

when the objectionable effluents must be reduced to levels considered safe by 
the board before release from the settling basin; or
(d) absorption or evaporation of objectionable effluents in the open pit 

itself; and
(e) prevention of entrance into the open pit by persons or livestock law­

fully upon adjacent lands by fencing, warning signs, and such other devices 
as may reasonably be required by the board.
(6) Provisions for vegetative cover shall be required in the reclamation 

plan if appropriate to the future use of the land as specified •> »he recla­
mation pian. The reestablished vegetative cover snail meet cour.*.. oi.auda:cs 
for noxious weed control.
(7) The reclamation plan shall provide for the reclamation of all disturbed 

land. Proposed reclamation shall provide for the reclamation of disturbed land 
to comparable utility and stability as that of adjacent areas, except for open 
pits and rock faces which may not be feasible to reclaim. In such excepted 
cases, the board shall require sufficient measures to insure public safety and 
to prevent the pollution of air or water and the degradation of adjacent lands.
(8) A reclamation plan shall be approved by the board if it adequately 

provides for the accomplishment of the activities specified in this section.
(9) The reclamation plan shall provide for permanent landscaping and 

contouring to minimize the amount of pre< citation that infiltrates into dis­
turbed areas, including but not limited to tailings impoundments and waste 
rock dumps. The plan shall also provide measures to prevent objectionable 
postmining ground water discharges.

History: En. Sec. 9, Ch. 252. L  1971; amd. Sec. 5, Ch. 281. L. 1974; amd. Sec. 14, Ch. 39, 
L  1977; R.C.M. 1947, 50-1209; amd. Sec. 2, Ch. 345. L. 1985; amd. Sec. 4. Ch. 453. L. 1985.

Compiler’s C o m m e n t s  Chapter 453 throughout (1) substituted “the

198S Am endm ents: Chapter 345 in (6) operation" for "mining"; at end of first sentence 
inserted second sentence; in (7) substituted of (1). after "disturbance”, deleted ”bv the

"shall provide for the reclamation of disturbed mining operation": end in middle of first sen-

land to comparable utility and stability as that tence and at end of (11. substitute! "the com-

of adjacent areas, except lor open pits and rock plex " for "mine complex",

faces which m a y  not be feasible to reclaim. In 
such excepted cases, the board shall require suf- Cross-References
ficient measures to insure public safety and tu Denial of operating permit lor failure ot reda- 
prevent the pollution of air or water and the mation plan to comply with air quality, water

degradation of adjacent lands" for "need not quality, or public water treatment criteria,

reclaim the areas to a better condition or differ- 82-4-351.

ent use than that which existed prior to develop­

ment or mining"; and inserted (9).

82-4-337. Inspection — issuance of operating permit —  modifi­
cation. (1) (a) The board shall cause all applications for operating permits 
to be reviewed for completeness within 30 days of receipt. The board shali
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notify the applicant concerning completeness as soon as possible. An applica­
tion is considered complete unless the applicant is notified of any deficiencies 
within 30 days of receipt.
(b) Unless the review period is extended as provided in this section, the 

board shall review the adequacy of the proposed reclamation plan and plan 
Oi operation within 30 days of the determination that the application is com­
plete or within 60 days of receipt of the application if the board does not 
notify’ the applicant of any deficiencies in the application. If the applicant is 
not notified of deficiencies or inadequacies in the proposed reclamation plan 
and plan of operation within such time period, the operating permit shall be 
issued upon receipt of the bond as required in S2-4-338. The department shall 
promptly notify the applicant of the form and amount of bond which will be 
required. No permit may be issued until sufficient bond has been submitted 
pursuant to 82-4-338.
(c) f;' prior to issuance of a permit, the department shall inspect the site 

unless tne aepartment has failed to act on the application within the time 
prescribed in subsection (l)(b). If the site is not accessible due to extended 
adverse weather conditions, the department may extend the time period pre­
scribed in subsection (l)(b) by not more than ISO days to allow inspection of 
the site and reasonable review. The department must serve written notice of 
extension upon the applicant in person or by certified mail, and any such 
extension is subject to appeal to the board in accordance with the Montana 
Administrative Procedure Act.
(ii) If the department determines that additional timii is needed to revitw 

the application and reclamation plan for a major operation, the department 
and the applicant shall negotiate to extend the period prescribed in subsection
(l)(b) by not more than 365 days in order to permit reasonable review.
(iii) Failure of the board to act upon a complete application within the 

extension period constitutes approval of the application, and the permit shall 
be issued promptly upon receipt of the bor.d as required in 82-4-333.
(2) ""he operating permit shall be granted for the period required to com­

plete the operation and shall be valid until the operation authorized by the 
permit is completed or abandoned unless the permit is suspended or revoked 
by the board as provided in this part.
(3) The operating permit shall provide that the reclamation plan may be 

modified by the board, upon proper application of the permittee or depart­
ment. after timely notice and opportunity for hearing, at any time during the 
term of the permit and for any of the following reasons:
(a) to modify the requirements so they wiil not conflict with existing laws;
(b) when the previously adopted reclamation plan is impossible or 

impracticable to implement and maintain:
(c) when significant environmental problem situations are revealed by field 

inspection.
History: En. Sec. in, Ch. 252. L. 1971; amd. Sec. 6. Ch. 2C1. L. 1974; amd. Sec. 1. Ch. 427. 

L  1977; R.C.M. 19- 50-1210(1), (2); amd. Sic. 7, Ch. 588, L. )7'»9; amd. Sec. 5. Ch. 453. L.

1985.

Compiler's C o m m i  mining"; in (2) after "period required to", sub

1965 Amendment- In (l)(b) in two places, sub- stituted "complete the onerution" for "mine the 

itituted "plan of operation" for "plan of land covered by the plan" and after "until the".
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substituted "operation" for "surface or under- Cross-References

ground mining". Contested administrative cases. Title 2. ch. 4,
p art 6.

82-4-338. Performance bond. (1) The applicant shall file with the 
department a bond payable to the state of Montana with surety satisfactory 
to the department in the penal sum to be determined by the department of 
not less than S200 or more than $2,500 for each acre or fraction thereof of 
the disturbed area, conditioned upon the faithful performance of the require­
ments of this part and the rules of the board. In lieu of such bond, the appli­
cant may file with the board a cash deposit, an assignment of a certificate of 
deposit, or other surety acce stable to the board. Regardless of the above 
limits, the bond shall not be ks* than the estimated cost to the state to com­
plete the reclamation of the disturbed land. A public or governmental agency 
shall not be required to post a bond under the provisions of this part. A blan­
ket performance bond covering two or more operations may be accepted by 
the board. Such blanket bond shall adequately secure the estimated total 
number of acres of disturbed land. When determined by the department that 
the set bonding level of a permit or license does not represent the present 
costs of reclamation, the department may modify the bonding requirements 
of that permit or license.
(2) No bond filed in accordance with the provisions of this part shall be 

released by the department until the provisions of this part, the rules adopted 
pursuant thereto, and this reclamation plan have been fulfilled.
(3) No bond filed for an operating permit obtained under 82-4-335 may be 

released until the public has been provided an opportunity for a hearing.
History: En. Sec. 11, Ch. 252. L. 1971; amd. Sec. 7, Ch. 281, L  1974; R.C.M. 1947, 50-1211; 

amd. Sec. 3, Ch. 345. L. 1985.

Compiler's Corr.nents Cross-References

1985 Am tndm ent: Inserted (3). Surety bonds and companies. Title 28. ch. 11,

part 4; Title 33, ch. 26, part 1.

82-4-339. Annual report of activities by permittee — fee — 
notice of large-scale mineral developer status. (1) Within 30 days after 
completion or abandonment of operations on an area under permit or within 
30 days after each anniversary date of the permit, whichever is earlier, or at 
such later date as may be provided by rules of the board and each year there­
after until reclamation is completed and approved, the permittee shall pay the 
annual fee of $25 and shall file a report of activities completed during the pre­
ceding year on a form prescribed by the board which report shall:
(a) identify the permittee and the permit number;
(b) locate the operation by subdivision, section, township, and ra.-ge and 

with relation to the nearest town or other well-known geographic feature;
(c) estimate acreage to be newly disturbed by operation in the next 

12-month period;
(d) include the number of persons on the payroll for the previous permit 

year and for the next permit year at intervals that the department considers 
sufficient to enable a determination of the permittee’s status under 
90-6-302(4); and
(e) update any maps previously submitted or specifically requested by the 

board. Such maps shall show:
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(1) the permit area:
(iii the ur.it of disturbed land;
(iii) the area to be disturbed during the next 12-month period;
(iv) if completed, the date of completion of operations;
(v) if not completed, the additional area estimated to be further disturbed 

by the operation within the following permit year: and
(vi) the date of beginning, amount, and current status of reclamation per­

formed during the previous 12 months.
(2) Whenever the department determines that the permittee has become 

or will, during the next permit year, become a large-scale mineral developer, 
it shall immediately serve written notice of that fact on the permittee, the 
hard-rock mining impact board, and the county or counties in which the oper­
ation is located.

History: En. Src. 12. Ch. 252. L. 1971; R.C.M. 1947. 50-1212; jmd. See. 3. Ch. 582. L. 1985.

Compilcr'6 C o m m e n t s

1985 Amendment. Inserted (!)(d) and (2).

82-4-340. Successor operator. When one operator succeeds to the 
interest of another in any uncompleted operation by sale, assignment, lease, 
or otherwise, the board may release the first operator from the duties imposed 
upon him by this part as to such operation, provided that both operators have 
complied with the requirements of this part and the successor operator 
assumes the duty of the former operator to complete the reclamation of the 
land, in which case the board shall transfer the permit to the successor oper­
ator upon approval of the successor operator’s bond as required under this 
part.

Hislon: En. Sec. 10. Ch. 252, L. 1971; amd. Sec. 6. Ch. 281. L. 1974; amd. Sec. 1. Ch. 42". 

L. 1S77; R.C.M. 1947, 50-1210(3): amd. Sec. 6. Ch. 453. L  1985.

Compiler's C o m m e n t s

1985 Am endm ent. Near beginning after 

"uncompleied", deleted "mining".

82-4-341. Compliance with reclamation plan — reclamation by 
board. (1) Following receipt of the permittee’s report and at any other 
reasonable time the board may elect, the board shall cause the permit area 
to be inspected to determine if the permittee has complied with the recla­
mation pian and the board's rules.
(2) The permittee shall proceed with reclamation as scheduled in his 

approved reclamation plan. Following written notice by the board noting defi­
ciencies, the permittee shall commence action within 30 days to rectify these 
deficiencies and shall diligently proceed until the deficiencies are corrected, 
provided that deficiencies that also viol Me other laws that require earlier rec­
tification shall be corrected in accordance with the applicable time provisions 
of such laws. The board may extend performance periods referred to in this 
section and in 82-4-336 for delays clearl. beyond the permittee's control, but 
only when the permittee is, in the opinion of the board, making every reason­
able effort to comply.

(3) Within 30 days after notification by the permittee and when, in the 
judgment of the board, reclamation of a unit of disturbed land area is prop­
erly completed, the permittee shall be notified in writing and his bond on said
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area shall be released or decreased proportionately to the acreage included 
within the bond coverage.
(4) If reclamation of disturbed land is not pursued in accordance w;t.: ....- 

reclamation plan and the permittee has not commenced action to rectify defi­
ciencies within 30 days after notification by the board or if reclamation is not 
properly completed in conformance with the reclamation plan within 2 years 
after completion or abandonment of operation on any fraction of the permit 
area or such longer period as may have been authorized hereunder or if. after 
default by the permittee, the surety either refuses or fails to perform the work 
to the satisfaction of the board within the time required therefor, the hoard 
may, with the staff, equipment, and material under its control or by contract 
with others, take such actions as are necessary tor required reclamation of the 
disturbed lands. Such work shall be let on the basis of competitive bidding. 
The board shall keep a record of all necessary expenses incurred in carrying 
out the work or activity authorized under this section, including a reasonable 
charge for the services performed by the state’s personnel and the state’s 
equipment and materials utilized.
(5) The board shall notify the permittee and his surety by order. The 

order shall state the amount of necessary expenses incurred by the board in 
reclaiming the disturbed land and a notice that the amount is due and pay­
able to the board by the permittee and the surety. If the amount specified in 
the order is not paid within 30 days after receipt of the notice, the attorney 
general, upon request of the board, shall bring an action on behalf of the state 
in district court. The surety shall be liable to the state to the extent of the 
bond. The permittee shall be liable for the remainder of the cost.
(6) In addition to the other liabilities imposed by this part, failure to com­

mence action to remedy specific deficiencies in reclamation within 30 
after notification by the board or failure to satisfactorily complete reclamation 
work on any segment of the permit area within 2 years, or such longer period 
as the board may permit on permittee’s application therefor or on the board’s 
own motion, after completion or abandonment of operations on any segment 
of the permit area shall constitute sufficient grounds for cancellation of a 
permit or license and refusal to issue another permit or license to the appli­
cant; provided, however, that such action shall not be effected while an appeal 
is pending from any ruling requiring the same.

History: En. S«. 13. Ch. 252, L. 1971; amd. Sec. 8. Ch. 281, L. 1974: R.C.M. 1947, 50-1213.

Cro»s-Referencea

Public contracts generally. Title 18, ch. 1.

82-1-342 through 82-4-350 reserved.

82-4-351. Reasons for denial of permit. (1) A permit may be denied 
for any of the following reasons:
(a) the plan of operation or reclamation conflicts with Title 75, chapter 2, 

as amended. Title 75. chapter 5, as amended, Title 75, chapter 6. as amended, 
or rules adopted pursuant to these laws:
(b) the reclamation plan does not provide an acceptable method for 

accomplishment of reclamation as required by this part.
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(2) A denial of a permit shall be in writing and state the reasons therefor.
Hivtory: En. 5<c. 14. Ch. 252. L. 1971; R.C.M. 1947. 50-1214: amd. Src. I. Ch. 174. L. 1979: 

■md. Sec. 7. Ch. 453. L  1985.

Compiler'* C o m m e n t s
I9i Amendment In I Dial substituted "plin 

of operation or reclamation" for "plan of devel­
opment. mining, or reclamation".

82-4-352. Reapplication with new reclamation plan. A permit may 
be denied and returned to the applicant with a request that the application 
be resubmitted with a different plan for reclamation. The person making 
application for a permit may then resubmit to the board a new plan for recla­
mation.

History: En. See. 15. Ch. 252. L. 1971; R.C.M. 1947, 50-1215.

82-4-353. Administrative remedies — notice — parties. (1) Upon 
receipt of an application for an operating permit, the department shall pro­
vide notice of the application by publication in a newspaper of general circula­
tion in the area to be affected by the operation. The notice shall be published 
orce a week for 3 successive weeks.
(2) All hearings and appeal procedures shall be in accordance with the 

Montana Administrative Procedure Act. Any person whose interests may be 
adversely affected as a result of an action taken pursuant to this part may 
become a party to any proceeding held hereunder upon a showing that such 
person is capable of adequately representing the interests claimed.
(3) As used in this section, "person” means any individual, corporation, 

partnership, or other legal entity.
History: En. Src. 16. Ch. 252. L. 1971; amd. Sec. 9. Ch. 281. L. 1974: amd. Sec. 1. Ch. 313, 

L. 1975: amd. Src. 2. Ch. 427, L. 1977; R.C.M. 1947. 50-1216.

Cross-References

Montana Administrative Procedure Act. Title« . •„ i■ . • •

82-4-354. Mandamus to compel enforcement. (1) Any person having 
an interest that is or may be adversely affected, with knowledge that a 
requirement of this part or a rule adopted under this part is not being 
enforced by a public officer or employee whose duty it is to enforce the 
requirement or rule, may bring the failure to the attention of the public otti- 
cer or employee by an affidavit stating the specific facts of the failure. Know­
ingly making false statements or charges in the affidavit subjects the affiant 
to penalties prescribed for false swearing, as provided in 45-7-202.
(2) If the public officer or employee neglects or refuses for an unreason­

able time after receipt of the affidavit to enforce the requirement or rule, the 
affiant may bring an action of mandamus in the district court of the first 
judicial district or in the district court of the county in which the land is 
located. If the court finds that a requirement of this part or a rule adopted 
under this part is not being enforced, it shall ord?r the public officer or 
employee to perform his duties. If he fails to do so. the public officer or 
employee must be held in contempt of court and is subject to the penalties 
provided by law.
(3) Any person having an interest that is or may be adversely affected 

may commence a civil action on his own behalf to compel compliance with
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this part against any person for the violation of this part or any rule, order, 
or permit issued under it. However, no such action may commence:
(a) prior to 60 days after the plaintiff has given notice in writing „ne 

department and to the alleged violator; or
(b) if the department has commenced and is diligently prosecuting a civil 

action to require compliance with the provisions of this part or any rule, 
order or permit issued under it. Any person having an interest that is or may 
be adversely affected may intervene as a matter of right in any such civil 
action.
(4) Nothing in this section restricts any right of any person under any 

statute or common law to seek enforcement of this part or the rules adopted 
under it or to seek any other relief.

History: En. Stc. 4, Ch. 345, L  1985.

Cross-References

M a n d a m u s  — Writ of Mandate, Title 27. ch.

26.

82-4-355. Action for damages to water supply — replacement. (1) 
An owner of an interest in real property who obtains all or part of his supply 
of water for beneficial uses, as defined in 85-2-102, from an underground 
source other than a subterranean stream having a permanent, distinct, and 
known channel may sue the operator engaged in a mining or exploration oper­
ation to recover damages for loss in quality or quantity of the water supply 
resulting from mining or exploration. The owner is required to exhaust the 
administrative remedy under subsection (2) prior to filing suit.
(2) (a) An owner described in subsection (1) may file a complaint with the 

department detailing the loss in quality or quantity of water. Upon receipt of 
a valid complaint, the department:
(i) shall investigate the statements and charges in the complaint, using all 

available information, including monitoring data gathered at the exploration 
or mine site;
(ii) may require the operator, if necessary', to install monitoring wells or 

other practices that may be needed to determine the cause of water loss, if 
there is a less, in terms of quantity and quality;
(iii) shall issue a written finding specifying the cause of the water .jjj, it 

there is a loss, in terms of quantity and quality;
(iv) shall, if it determines that the preponderance of evidence indicates that 

the loss is caused by an exploration or mining operation, order the operator, 
in compliance with Title 85, chapter 2, to provide the needed water immedi­
ately on a temporary basis and within a reasonable time replace the water in 
like quality, quantity, and duration. If the water is not replaced, the depart­
ment shall order the suspension of the operator’s exploration or operating 
permit until such time as the operator provides substitute water, except that 
nothing in this section preempts Title 85. chapter 2. The operator may not 
be required to replace a junior right if the operator’s withdrawal or dewatering 
is not in excess of his senior right.
(b) If the department determines that there is a great potential that sur­

face or subsurface water quality and quantity may be adversely affected by a 
mining or exploration operation, the operator shall install a water quality- 
monitoring program, water quantity monitoring program, or both, which must
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.be approved by the department prior to the commencement of exploration or 
mining.

History: En. Src. 5. Ch. 345. L. 1985.

82-4-356 through 82-4-360 reserved.

82-4-361. Violation — penalties. (1) A person who violates any of the 
provisions of this part or rules or orders adopted under this part, except 
82-4-339. or conditions of a small-miner exemption shall pay a civil penalty 
of not less than SI00 or more than $1,000 for the violations and an additional 
civil penalty of not less than $100 or more than $1,000 for each day during 
which a violation continues and may be enjoined from continuing such viola­
tions as hereinafter provided in this section. These penalties shall be recover­
able in any action brought in the name of the state of Montana by the 
attorney general in the district court of the first judicial district of this state 
in and for the county of Lewis and Clark or in the district court having juris­
diction of the defendant.
(2) The attorney general shall, upon the request of the department, sue for 

the recovery of the penalties provided for in this section and bring an action 
for a restraining order, temporary or permanent injunction against an oper­
ator or other person violating or threatening to violate an order adopted 
under this part.

Hismn: F.n. Src. 22. Ch. 252. L. 1971; amd. Sec. II. Ch. 281. L. 19'4: R.C.M. 194'. 50-122:: 

amd. Sec. I. Ch. 2S4. L. 1985: amd. See. 3. Ch. 386. L. 1985.

Compiler's C o m m e n t s  Cross-References

I9S5 A m endm ents: Chapter 234 near beein Persons -ubjicl t.. j ;:,-.0 :<.Ui>r. — pr.ifi^s —
Kin; '!) i.;r: "ihis pan", inserted ' except service. Rule 4. M.R.Civ.P. uee Title 25. ch. 2 'Ji 
82-4-339". Injunctions. Tif!■? 27, ch I'.l.

Chapter 366 in (1) near b e p n m n e .  after Criminal responsibility of corporations,
"under this pan", insened "or conditions of a 45-2-311.

small-miner exemption". Disposition of fires a.-.ri penalties. iu-15-nOI.
62 -Mill.

"Person" defined. 82-4-30.NSI.
Sma.l-mner exemption. 52-4- if>o.

82-4-362. Suspension of permits. (1) If any of the requirements of 
this part or the rules or the reclamation plan have not been complied with 
within the time limits set by the department or board or by this part, the 
department shall serve a notice of noncompliance on the licensee or permittee 
or, where found necessary', the commissioner shall order the suspension of the 
permit. The notice or order shall be handed to the licensee or permittee in 
person or served by certified or registered mail addressed to the permanent 
address shown on the application for a permit. The notice of noncompliance 
shall spec.:;.’ in what respects the operator has failed to comply with this part, 
the rules, or the reclam.nion plan.
(2) If the licensee or permittee has not complied with the requirements set 

forth in the notice of noncompliance or order of suspension within the time 
limits set therein, the permit may be revoked by order of the board and the 
performance bond forfeited to the department.

? nernittee fails to pay the fee o: file the report required under 
82-4-339. the department shall serve notice of this failure, by certified mail 
or personal delivery, on the permittee. If the permittee does not comply
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within 30 days of receipt of the notice, the commissioner shall suspend the 
permit. The commissioner shall reinstate the permit upon compliance.

History: En. 50-1225 by Sec. 12, Ch. 281, L  1974; R.C.M. 1947, 50-1225: amd. Sec. 2, Ch. 
284, L  1985.

C om p i l e r’s C o m m e n t s  

1985 Amendment: Inserted (3).



SENATE BILL NO. 162.

BY SENATORS Bishop, Cole, OeNler, McCormick, Norton, Rlzzuto, 
Strickland, and Winkler;
also REPRESENTATIVES Fleming, Allison, Anderson, Carpenter, 
Chlouber, Entz, Masson, Paulson, Ruddlck, Taylor-Little, 
D. Williams, and S. Williams.

CONCERNING REVISIONS TO THE MINED LAND RECLAMATION ACT.

Be it enacted the General Assembly of the State of Colorado;

SECTION 1. 34-32-102, Colorado Revised Statutes, 1984
Repl. Vol., 1s REPEALED AND REENACTED, WITH AMENDMENTS, to 
read;

34-32-102. Legislative declaration. (1) It 1s declared 
to be the policy of this state that the extraction of minerals 
and the reclamation of land affected by such extraction are 
both necessary and proper activities. It 1s further declared 
to be the policy of this state that both such activities 
should be and are compatible. It 1s the Intent of the general 
assembly by the enactment of this article to foster and 
encourage the development of an economically sound and stable 
■1n1ng and minerals Industry and to encourage the orderly 
development of the state's natural resources, while requiring 
those persons Involved 1n mining operations to reclaim land 
affected by such operations so that the affected land may be 
put to a use beneficial to the people of this state. It is 
the further Intent of the general assembly by the enactment of 
this article to conserve natural resources, to aid 1n the 
protection of wildlife and aquatic resources, to establish 
agricultural, recreational, residential, and industrial sites, 
and to protect and promote the health, safety, and general 
welfare of the people of this state.

(2) The general assembly further declares that 1t 1s the 
Intent of this article to require the development of a mined

Capital letters Indicate new material added to existing statutes; 
dashes through words indicate deletions from existing statutes and 
such material not part of act.



land reclamation regulatory program In which the economic 
costs of reclamation measures utilized bear a reasonable 
relationship to the environmental benefits derived from such 
measures. The mined land reclamation board or the division, 
when considering the requirements of reclamation measures, 
shall evaluate the benefits expected to result from the use of 
such measures. It 1s also the Intent of the general assembly 
that consideration be given to the economic reasonableness of 
the action of the mined land reclamation board or the 
division. In considering economic reasonableness, the 
financial condition of an operator shall not be a factor.

SECTION 2. 34-32-103 (1) and (13), Colorado Revised
Statutes, 1984 Repl. Vol., are amended, and the said 34-32-103 
1s further amended BY THE ADDITION OF THE FOLLOWING NEW 
SUBSECTIONS, to read:

34-32-103. Definitions. (1) "Affected land" means the 
disturbed surface of an area within the state where a mining 
operation 1s being or will be conducted, Including* WHICH 
SURFACE IS DISTURBED AS A RESULT OF SUCH OPERATION. AFFECTED 
LANDS SHALL INCLUOE, but SHALL not BE limited to, 0R-s1te 
private ways, roads, EXCEPT THOSE ROADS EXCLUOED PURSUANT TO 
THIS SUBSECTION (1), and railroad lines appurtenant to any 
such area; land excavations; prospecting sites; drill sites or 
workings; refuse banks or spoil piles; evaporation or settling 
ponds; leaching dumps; placer areas; tailings ponds or dumps; 
work, parking, storage, or waste discharge areas; and areas 1n 
which structures, facilities, equipment,'machines, tools, or 
other materials or property which result from or are used in 
such operations are situated. All lands shall be excluded 
that tiould be otherwise iReludable INCLUDED as land affected 
but which have been reclaimed 1n accordance with an approved 
plan or otherwise, as may be approved by the board. AFFECTED 
LAND SHALL NOT INCLUOE OFF-SlTE ROADS WHICH EXISTED PRIOR TO 
THE DATE ON WHICH NOTICE WAS GIVEN OR PERMIT APPLICATION WAS 
MADE TO THE DIVISION AND WHICH WERE CONSTRUCTURED FOR PURPOSES 
UNRELATED TO THE PROPOSED MINING OPERATION AND WHICH WILL NOT 
BE SUBSTANTIALLY UPGRADED TO SUPPORT THE MINING OPERATION.

(4,5) "Olrector" means the director of the division of 
mined land reclamation or such officer as may lawfully succeed 
to the powers and duties of such director.

(4.7) "Division" means the division of mined land 
reclamation or such agency as may lawfully succeed to the 
powers and duties of such division.

(13) "Reclamation" means the employment during and after 
a mining operation of procedures reasonably designed to 
minimize as much as practicable the disruption from the mining 
operation and to provide for the rehabiTitatien-af-affected
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Tand-thMugh-the-rehabillUfcian ESTABLISHMENT of plant cover, 
5TA3ILIZATI0N OF soil, sUb444fcy* THE PROTECTION OF water 
resources, or other measures appropriate to. the subsequent 
beneficial use of such atfRed-iAd-reelalmed AFFECTED lands. 
RECLAMATION SHALL BE CONDUCTED IN ACCORDANCE WITH THE 
PERFORMANCE STANDAROS OF THIS ARTICLE,

SECTION 3. 34-32-104, Colorado Revised Statutes, 1984

Repl. Vol., 1s amended to read:

34-32-104. Administration. In addition to the duties 
and powers prescribed by the provisions of article 4 of title 
24, C.R.S., the department DIVISION has the full power and 
authority to carry out and administer the provisions of this 

article.

SECTION 4. 34-32-105 (1) and (2), Colorado Revised
Statutes, 1984 Repl. Vol., are amended to read:

34-32-105. Division of mined land reclamation - mined 
land reclamation' board - created! (TJ There Is hereby 
created, as-a-part-0f-the-eff4ee-ef-*he-exeeut4ve-d4reeterT 1n 
the department of natural resources, THE DIVISION OF MINED 
LAND RECLAMATION AND the mined land reclamation board.

(2) The board shall consist of seven members: The
executive director, who shall serve as secretary to the board; 
a member of the state soil conservation board appointed by 
such board; and five persons appointed by the governor with 
the consent of the senate. Such appointed members shall be: 
Three individuals with substantial experience 1n agriculture 
or conservation no more than two of whom shall have had 
experience 1n agriculture or conservation; and two individuals 
with substantial experience 1n the mining Industry. Effective 
July 1, 1976, the terms of office of the existing members of 
the MINED land reclamation board shall terminate, and, prior 
thereto, the governor shall appoint two members of the board, 
effective July 1, 1976, whose terms of office shall expire
March 1, 1977, and three members of the board, effective July 
1, 1976, whose terms of office shall expire March 1, 1979.
Subsequent appointments shall be made for a term of four 
years. Vacancies shall be filled in the same manner as 
original appointments for the balance of the unexpired term. 
All members of the board shall be residents of the state of 
Colorado. Appointed members of the board shall receive no 
compensation for their service on the board but shall be 
reimbursed for necessary expenses Incurred in the performance 
of their duties on the board. The board shall, by majority 
vote of all members, elect its chairman from among the 
appointed members at its first meeting in July, 1976, and the 
board shall elect Its chairman from among the appointed 
members biannually thereafter.
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SECTION 5. 34-32-107, Colorado Revised Statutes, 1984
Repl. Vol., 1s amended to read:

34-32-107. Powers of board. (1) The board may Initiate 
and encourage studies and programs through the department and 
1n other agencies and Institutions of state government 
relating to the development of less destructive methods of 
■1n1ng operations, better methods of land reclamation, more 
effective reclaimed land use, and coordination of the 
provisions of this article with the programs of other state 
agencies dealing with environmental, recreational, 
rehabilitation, and related concerns.

(2) THE BOARD HAY DELEGATE AUTHORITY TO THE 0IVISI0N AS 
NECESSARY TO EFFICIENTLY CARRY OUT AND ADMINISTER THE 
PROVISIONS OF THIS ARTICLE. ANY PERSON AGGRIEVED BY ANY FINAL 
ACTION OF THE DIVISION MAY FILE AN APPEAL OF SUCH ACTION WITH 
THE BOARD. SUCH APPEALS SHALL BE CONDUCTED IN ACCORDANCE WITH 
THE PROVISIONS OF ARTICLE 4 OF TITLE 24, C.R.S.

SECTION 6. 34-32-109, Colorado Revised Statutes, 1984
Repl. Vol., 1s amended to read:

34-32-109. Necessity of reclamation permit - application 
to existing permits. (T) RECLAMATION permits for mining 
operations shall be obtained as specified 1n this article.

(2) After June 30, 1576, any operator proposing to 
engage 1n a new mining operation must first obtain from the 
board OR DIVISION a RECLAMATION permit as specified in this 

article.

(3) (a) Applications for RECLAMATION permits filed under 
the provisions of the "Colorado Open Mining Land Reclamation 
Act of 1973“ prior to and pending on July 1, 1976, shall be
processed 1n accordance with the provisions of this article. 
RECLAMATION permits granted under the provisions of the 
■Colorado Open Mining Land Reclamation Act of 1973“ prior to 
July 1, 1976, are valid RECLAMATION permits for the purposes 
of this article and are subject to the provisions of this 
article for the purpose of renewal. An application for
renewal shall be filed at least ninety days prior to the
expiration of the RECLAMATION permit. Such applications shall 
be In accordance with section 34-32-112; except that the
applicant need not supply information, materials, and
undertakings previously supplied. The application for renewal 
of a RECLAMATION permit shall show the area mined or disturbed 
and the area reclaimed since the original RECLAMATION permit 

or the last renewal.

(b) (I) An operator with an existing RECLAMATION permit 
granted under the provisions of the “Colo?ado Open Mining Land

PAGE 4-SENATE BILL NO. 162



Reclamation Act of 1973" may apply for the conversion of his 
existing RECLAMATION permit to a RECLAMATION permit for the
life of the mine under the provision far renewal set forth in
this subsection (3) at any time on or after July 1, 1976. The 
fee for the conversion of such an existing RECLAMATION permit 
shall not exceed one hundred dollars if the conversion 1s made 
during the first year of the RECLAMATION permit.

(II) Thereafter, the provisions of section 34-32-112 (6)
shall apply; except that the fee shall not exceed five hundred 
dollars for conversion during the second year of the 
RECLAMATION permit, one thousand dollars for conversion during
the third year of the RECLAMATION permit, one thousand five
hundred dollars for conversion dprlng the fourth year, and two 
thousand dollars thereafter.

(4) Mining operations which were lawfully being 
conducted prior to July 1, 1976, without a RECLAMATION permit 
may continue to be so conducted until October 1, 1977, if,
between July 1, 1976, and October 1, 1977, the operators of
such existing mining operations apply for a RECLAMATION permit 
as specified in this article. Ar\y such operator, having made 
application by October- 1, 1977, but not having received a
RECLAMATION permit by that dat$, shall be permitted to
continue his mining operation until such RECLAMATION permit is 
either granted or denied, Any sych operator who is denied a 
RECLAMATION permit and continues* operations after such denial 
or who has not applied for a RECLAMATION permit by October I, 
1977, and continues operations after October 1, 19771 shall be 
considered in violation of this article and subject to the 
provisions of section 34-32-123. An operator of an existing 
operation who is in compliance with all requirements of the 
statutes in effect prior to July 1, 1976, and the rules, 
regulations, and orders issued thereunder, and any applicable 
stabilization and reclamation agreements shall not be denied a 
RECLAMATION permit if he provides performance and financial 
warranties and undertakes such new reclamation program as may 
reasonably be required in relation to his existing operation, 
pursuant to the provisions of this article.

(5) RECLAMATION permits granted pursuant to 
applications, including applications for renewal, filed after 
June 30, 1976, shall be effective for the life of the 
particular raining operation if the operator complies with the 
conditions of such RECLAMAUQH permits aRd--w4th— app-UcabTe 
5tatutesT--Eu4es,--aRd-reguUt4eAS« AND WITH THE PROVISIONS OF 
THIS ARTICLE ANO RULES PROMULGATED PURSUANT TO THIS ARTICLE 
WHICH ARE IN EFFECT AT THE TIME THE PERMIT IS ISSUED OR 
AMENDED. NOTHING IN THIS ARTICLE SHALL BE CONSTRUED TO 
ABROGATE THE DUTY OF THE OPERATOR TO COMPLY WITH OTHER 
APPLICABLE STATUTES ANO R(ILE:S AND REGULATIONS.
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(6) No governmental offl-ce of the state, other than the 
board, nor any political subdivision of the state shall have 
the authority to Issue a RECLAMATION permit pursuant to this 
article, and— 4n— 4«S9Fdinfie— w4fch— fche-«F4VaF4a-stfc-f0Fth-4n 
s«6t49n-24-22-UC TO REQUIRE RECLAMATION STANOAROS DIFFERENT 
THAN THOSE ESTABLISHED IN THIS ARTICLE, or to require any 
performance or financial warranty of any kind for mining 

operations. HoweverT— the— bo4Fd-sha44-n8t-gFanfc-a-peFm4t-4n 
v484at4on-of THE OPERATOR SHALL BE RESPONSIBLE FOR ASSURING 
THAT THE MINING OPERATION ANO THE POST-MINING LAND USE COMPLY 
WITH city, town, county, or city and county aon4ng~of 
subd4v4s4on— Fegu4at48ns~of— contrary LAND USE REGULATIONS to 
ANO any master plan for extraction adopted pursuant to section 
34-1-304 unless a prior declaration of Intent to change or 

waive the prohibition 1s obtained by the applicant from the 

affected political subdivisions. Noth4Rg~4n— th4s— aFt464e 
sha44— be— 6enstFwed-to-pFeempt ANY MINING OPERATOR SUBJECT TO 
THIS ARTICLE SHALL ALSO BE SUBJECT TO zoning and land use 
authority and regulation by political subdivisions pwFSUiRt-to 

AS PROVIDED BY LAW. ant4s4e— 2Q-ef-t4t4e-29,-aFt4€4e-28-of 
^4^4e-30T-and-aFt4e4e-23-af-t4t4e-3*T-C*RirS.

(7) An operator shall obtain a deve4epment— -and 
extFaet4on RECLAMATION permit from the board for each mining 
operation WITH THE EXCEPTION OF THOSE SPECIFIED IN SECTION 
34-32-110 (1) AND (2).

(8) The— beaFd-sha44-nefc-gFant-a-peFmit-foF-a-new-m4n4ng 

epeFat4gn-4f-the-9peFatGF-s-Fe€4amat4en-p4an-f0F— an— aFea--4s 

ineansTstent— w4th— an~adepted--p4an"by-any-€9untyT-G4ty-and 

eountyT-e4tyT-9F-tewn-un4ess-a-pF4oF-dee4aFat4en-of-4ntent— te 

ehange— 9F— wa4ve-the-pF9h4b4t4fln-4s-9bta4ned-by-the-app44eaRt 

fFem— the— affected— goveFnnent~sybd4v4s4ons*— HaweveF-,— the 
eperateF— sha44— not-be-FeqH4Fed-te-4nsta44-4npFevements-t9-0F 
9R_the-aFea-Fe64a4medT After the filing of any application 

for a RECLAMATION permit under this article, the board shall 
notify each county in which the area proposed to be mined is 
located and each municipality located within two miles of tne 
area to be mined of the filing of the application.

SECTION 7. 34-32-110, Colorado Revised Statutes, 1984 
Repl. Vol., 1s REPEALED ANO REENACTED, WITH AMENDMENTS, to 
read:

Limited Impact operations expedited34-32-110. _____________________________________________
process. (1) (aj Any person desiring to conduct mining 
operations on less than two acres which mining operations will 
result 1n the extraction of less than seventy thousand tons 
per year of mineral or overburden may apply for the expedited 
processing of his permit. If such person desires to conduct 
mining operations on less than two acres, but such operations 
will be for sand, gravel, or quarry aggregate, or will be

A
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located In or adjacent to a stream channel, or will process 
minerals by acid or toxic-forming chemical means, or which 
operation will be subject to the provisions of section 
34-32-115 (4) (d) or (4) (f), he shall apply for a permit 
under the provisions of section 34-32-110 (2). Any person 
applying for a permit pursuant to this subsection (1) shall 
file with the division, on a form approved by the board, an 
application for permit prior to ccxsnenclng mining operations. 
The form shall contain the following:

(I) The name, address, and telephone number of the 
person or organization responsible for the mining operation;

(i' A statement that the mining operation will be 
conducted 1n accordance with the terms and conditions listed 
on the form;

(III) A brief description of the type of mining 
operation which will be undertaken;

(IV) A statement that the operator has applied for 
necessary local government approval;

(V) A map sufficient to determine the location of the
affected land and existing and proposed roads or access routes
to be used in connection with the mining operation;

(VI) An approximate date of the commencement of 
operation;

(VII) A description of the measures which shall be taken 
to reclaim any affected land consistent with the requirements 
of section 34-32-116;

(VIII) The name, address, and telephone number of the 
owner of the surface of the affected land;

(IX) The name of the owner of the subsurface rights of 
the affected land;

(X) A brief description and map of the location of the
proposed mining operation relative to streams, drainages, or
other prominent features and manmade structures; and

(XI) A copy of a notice stating the name and address of 
the applicant, the location of the proposed mining operation, 
and the proposed date of commencement of the operation. The 
applicant shall furnish a copy of such notice to all owners of 
surface rights to the affected land and to owners of 
Immediately adjacent lands. The applicant shall also include, 
as part of the application, a 11st of such owners who were 
provided a copy of the notice.
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(b) No mining operation subject to the provisions of 
this subsection (1) shall commence until:

(1) The division notifies the operator that It has 
approved the proposed operations; or

(II) The division notifies the operator that 1t has 
approved the proposed operations subject to the operator's 
agreement to comply with special conditions; or

(III) The division falls to notify the operator within 
fifteen calendar days of the date the operator filed an 
application for a permit to conduct mining operations. Such 
failure to notify the operator shall be deemed to be approval 
of the mining operations proposed 1n the application.

(c) The division shall not disapprove any mining 
operations which are proposed pursuant to this subsection (1) 
unless 1t finds that -the proposed operations cannot be 
conducted 1n accordance with the terms and conditions listed 
1n the application and 1n accordance with the provisions of 
this article and the rules promulgated pursuant to this 
article at the time the permit was approved or amended.

(d) A financial warranty may be required to be posted by 
the mine operator, which warranty shall not exceed one 
thousand five hundred dollars. Such warranty, 1f forfeited 
pursuant to section 34-32-118, may be utilized by the board to 
reclaim any mined land subject to section 34-32-110 (1).

(e) The board or division may deny an application under 
this subsection (1) 1f there is evidence that the applicant 
intends to avoid the procedures for permitting of larger 
acreage operations by successive application for similar and 
proximate two-acre operations.

(2) (a) Any person desiring to conduct mining operations 
on more than two acres and less than ten acres, which mining 
operations will result 1n the extraction of less than seventy 
thousand tons of mineral or overburden per calendar year, 
prior to commencement of mining, shall file with the division, 
on a form approved by the board, an application for a permit 
to conduct mining operations. This application shall contain 
the following:

(I) The address and telephone number of the general 
office and the local address or addresses and telephone number 
of the operator;

(II) The name, address, and telephone number of the 
owner of the surface of the affected land;
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(III) The name of the owner of the subsurface rights of 
the affected land;

(IV) A statement that the operations- w111 be conducted 
pursuant to the terms and conditions listed on the application 
and 1n accordance with the provisions of this article and the 
rules and regulations promulgated pursuant to this article at 
the time the permit was approved or amended;

(V) A map showing Information sufficient to determine 
the location of the affected land and existing and proposed 
roads or access routes to be used 1n connection with the 
mining operation;

(VI) The approximate size of the affected land;

(VII) Information sufficient to describe or Identify the 
type of mining operation proposed and how the operator Intends 
to conduct it;

(VIII) A statement that the operator has applied for 
necessary local government approval;

(IX) Measures to be taken to reclaim any affected land 
consistent with the requirements of section 34-32-116.

(b) The application required by this subsection (2) 
shall be sent to the division. If the division denies the 
application, the applicant may appeal to the board for final 
determination.

(3) A fee of twenty-five dollars, plus ten dollars for 
each acre of affected land, and a financial warranty not to 
exceed five thousand dollars, as the board shall determine, 
shall accompany the application and shall be paid by the 
applicant. The five thousand dollar financial warranty limit 
shall not apply to any mining operation which uses cyanide 
compounds in a leaching process. Instead, the financial 
warranty limit shall be twenty thousand dollars. In the event 
of permit denial, seventy-five percent of the fee shall be 
refunded. If the refund will be thirty-five dollars or less, 
no refund shall be made.

(4) The operator, at any time after the completion of 
reclamation, may notify the board that the land has been 
reclaimed. Upon receipt of the notice that the affected land 
or a portion of it has been reclaimed, the board shall cause 
the land to be inspected and shall release the performance and 
financial warranties or appropriate portions thereof within 
thirty days after the board finds the reclamation to be 
satisfactory and in accordance with a plan agreed upon by the 
board and the operator.
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(5) After July 1, 1988,, any operator proposing to engage 
1n a mining operation as provlted 1n this section shall file a 
permit application to engage 1n mining prior to the start of 
the mining operation.-

(6) Applications for permits made pursuant to subsection
(2) of this section shall be processed and final action taken 
thereon within thirty days of the filing of such application. 
If action upon the application Is not completed within thirty 
days, the permit shall be deemed approved and shall be 
promptly Issued upon presentation by the applicant of a 
financial warranty 1n the amount provided 1n subsection (3) of 
this section. The provisions of sections 34-32-112, 
34-32-114, and 34-32-115 concerning publication, notice, 
written objections, petitions, and supporting documents shall, 
so far as practicable, apply to this section, but the board 
shall, by regulation, provide simplified and reduced
procedures and requirements which are applicable to the 
thirty-day period. Within the th1rty-day period, the board 
may make a determination on an application as provided 1n 
sections 34-32-114 and 34-32-115.

(7) (a) Any operator conducting an operation under a 
. permit issued under this section who has held the permit for
two consecutive years or more and who subsequently desires to 
expand 1t to a size 1n excess of the limitation set forth in 
subsections (1) or (2) of this section may request the 
conversion of his permit by filing an application for a permit 
pursuant to section 34-32-110 (2) or 34-32-112; except that
the applicant need not supply information, materials, and 
other data and undertakings previously supplied, including any 
additional materials provided to the board during the course 
of his current operation, or resulting from the board's
Inspections thereof.

(b) Applications for conversion of a permit under this
subsection (7) shall be processed and final action taken
thereon 1n accordance with section 34-32-110 (2) or 34-32-115, 
as appropriate. If action upon the conversion of the permit 
1s taken 1n accordance with the time limits of this subsection
(7) or section 34-32-115, the conversion shall be deemed
approved, and a permit for the life of the mine shall be
promptly Issued upon presentation by the applicant of a
financial warranty subject to the limitations provided in 
section 34-32-110 (3), 34-32-115 (3), or 34-32-117 (4).

(c) The provisions of sections 34-32-112', 34-32-114, and 
34-32-115 concerning publication, notice, written objections, 
petitions, and supporting documents shall so far as 
practicable apply to this section.

(d) The board or division shall not deny the conversion
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of a permit for any reason other than those set forth In 
section 34-32-115 (4).

(8) If the operator 1s a unit of county government or 
the state department of highways, the operator may, at Its 
discretion, submit one composite application and annual report 
for all similarly situated sand, gravel, or quarry operations. 
Such composite application and annual report shall comply with 
subsections (2) to (7) of this section; except that no 
application fee or annual report fee shall be required of 
county government or the state department of highways, whether 
or not a composite application Is submitted. Financial 
warranty under subsection (3) of this section shall not be 
required of the operator 1f 1t 1s a unit of county government 
or the state department of highways and the operator submits a 
written guarantee, in lieu of financial warranty, stating that 
the affected lands will be reclaimed in accordance with the 
terms of the permit and section 34-32-116.

SECTION 8. 34-32-111 (3) (f) and (3) (1), Colorado
Revised Statutes, 1984 Repl. Vol., are amended to read:

34-32-111. Special permits - ten-day processing.
(3) (f) The measures to be taken to comply with the 
applicable provisions of section 34-32-U6-(i}-{b)-te-(l)--(p) 
34-32-116 (7) (a) TO (7) <s) (r);

(1) A-eert4f ieate-ef-eompUaneeT-by-the-TeeaT-goverRnient 
having— ;jupisdiet4enT~that— the~miniRg-eperatien-weu4d-be-in 

eempiiaRea— with— HeR4ngT--subdiv4sieR— regulations*— and— any 

master— pian— for— extraetion— adopted— pursuant— te--seet40R 

34-l-394-un4ess-a-pr4er-dee4arat4en-0f— 4ntent— to— ehaRge— or 

waive— the— prohibition— is-obtaiHed-by-the-applieant-from-the 
affeeted-4©Ga4-governmentt A STATEMENT THAT THE OPERATOR HAS 
APPLIED FOR NECESSARY LOCAL GOVERNMENT APPROVAL.

SECTION 9. The introductory portion to 34-32-112 (1), 
34-32-112 (2) (f) and (2) (h), the Introductory portion to 
34-32-112 (3), and 34-32-112 (3) (c), (3) (e) (I), (6), (7),
(8), (9), and (10) (a), Colorado Revised Statutes, 1984 Repl. 
Vol., are amended to read:

34-32-112. Application for reclamation permit - fee - 
notice. (1) Any operator desiring to obtain a RECLAMATION 
permit shall make written application to the board for a 
permit on forms provided by the board. The RECLAMATION permit 
or the renewal of an existing permit, if approved, shall 
authorize the operator to engage in such mining operation upon 
the affected land described in his application for the life of 
the mine. Such application shall consist of the following:

(2) (f) Jhe-aetailed-deseriptien-of-the-methed-of-mining
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u — ba-empJAyetf INFORMATION SUFFICIENT TO OESCRIBE OR IDENTIFY 
THE TYPE OF MINING OPERATION PROPOSED ANO HOW THE OPERATOR, IN 
HIS SOLE DISCRETION, INTENDS TO CONDUCT IT;

(h) The timetable estimating the periods of time which
will be required for the various stages of the mining
operation. THE OPERATOR SHALL NOT BE REQUIRED TO MEET THE 
TIMETABLE, NOR SHALL THE TIMETABLE BE SUBJECT TO INDEPENDENT 
REVIEW BY THE BOARO.

(3) The reclamation plan shall be— based— INCLUDE 
provisions for, or satisfactory explanation of, all general 
requirements for the type of reclamation proposed to be 
Implemented by the operator. Reclamation shall be required on 
all the affected land. The reclamation plan shall Include;

(c) A proposed timetable PLAN OR SCHEDULE Indicating 
when and how the reclamation plan-shall WILL be implemented.
SUCH PLAN OR SCHEDULE SHALL NOT BE TIED TO ANY DATE SPECIFIC,
BUT SHALL BE TIED TO THE IMPLEMENTATION OR COMPLETION OF 
DIFFERENT STAGES OF THE MINING OPERATION.

(e) (I) The expected physical appearance of the area of 
the affected land, correlated to the proposed timetables 
required by paragraph (h) of subsection (2) of this section 
and THE PUN OR SCHEDULE REQUIRED BY paragraph (c) of this 
subsection (3); and

(6) A basic fee of fifty dollars and, in addition, a fee 
of fifteen dollars per acre for the first fifty acres, ten 
dollars per acre for the second fifty acres, five dollars per 
acre for the third fifty acres, and one dollar per acre for 
ar?y additional acres shall be paid. If the operator 1s a unit 
of county government or the state department of highways, no 
application, renewal, or amendment fee 1s required. In no 
case shall the RECLAMATION permit fee exceed two thousand 
dollars. A fraction of an acre shall be considered a full acre 
for computing the fee. In the event of RECLAMATION permit 
denial, seventy-five percent of the RECLAMATION permit fee 
shall be refunded. If the refund will be two hundred dollars 
or less, no refund shall be made.

(7) Each phase of reclamation 1s to be completed within 
five years after the date the operator advises the board that 
such phase has commenced, as provided in the Introductory 
portion of section 34-32-116 (7) (q); except that such
period may be extended by the board upon a finding that 
additional time is necessary for the completion of the terms 
of the reclamation plan.

(8) An operator may, within the term of a RECLAMATION 
permit, apply to the board for a RECLAMATION permit FeRewal-OF

PAGE 12-SENATE BILL NO. 162



for— aw amendment to-the-pemUfc Increasing the acreage to be 
affected or otherwise revising the--m4R4ng--9per*t4on* THE 
RECLAMATION PLAN. Where applicable, there shall be filed with 
any application for amendment a map and an application with 
the* same content as required for an original application. The 
renewed-ei* amended application shall be accompanied by a basic 
fee of twenty-five dollars plus seven dollars and fifty cents 
per acre for the first fifty acres, five dollars per acre for 
the second fifty acres, two dollars and fifty cents per acre 
for the third fifty acres, and fifty cents per acre for each 
additional acre. In no case shall the renewal or amendment 
fee be less than one hundred dollars or more than one thousand 
dollars. A fraction of an acre shall be considered a full 
acre for the purpose of computing the fee. In addition, 
supplemental performance and financial warranties, as 
determined by the board, for any additional acreage shall be 
submitted. If the area of the original application 1s 
reduced, the amount of the financial warranty, as determined 
by the board, shall proportionately be reduced. Renewal 
applications shall contain the Information required in the 
original application 1f different from that 1n the original 
application or renewal. The renewal RECLAMATION permit shall 
show the area mined or disturbed and the area reclaimed since 
the original permit or the last renewal. Applications for 
renewal or amendment of a RECLAMATION permit shall be reviewed 
by the board in the same manner as applications for new 
RECLAMATION permits.

(9) Information provided the board in an application for 
a RECLAMATION permit relating to the location, size, or nature 
of the deposit or information required by subsection (5) of 
this section and marked confidential by the operator shall be 
protected as confidenticil information by the board and not be 
a matter of public record in the absence of a written release 
from the operator or until such mining operation has been 
terminated. A person who willfully and knowingly violates the 
provisions of this subsection (9) or section 34-32-113 (3) 
comnits a class 2 misdemeanor and shall be punished as 
provided in section 18-1-106, C.R.S.

(10) (a) Upon the filing of his application for a 
RECLAMATION permit with the board, the applicant shall place a 
copy of such application for public inspection at the office 
of the board and at the office of the county clerk and 
recorder of the county in which the affected land is located. 
The copy of the application placed at the office of the county 
clerk and recorder shall not be recorded, but shall be 
retained there until said application has been heard by the 
board and be available for inspection during such period, and 
at the end of such period, such copy may be reclaimed or 
destroyed by the applicant. The information exempted by 
subsection (9) of this section shall be deleted from such file
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SECTION 10. The Introductory portion to 34-32-115 (4)
and 34-32-115 (4) (g)# Colorado Revised Statutes, 1984 Repl.
Vol., are amended to read:

34-32-115. Action by board - appeals. (4) The board 
shall grant a permit to an operator 1f the application 
complies with the requirements of this article. a*d-a44 
app44fiab4e-4B«a4T-«tateT-and-federa4-4awsT The board shall 
not deny a permit^ except for one or more of the following 

reasons:

(g) The proposed m4n4ng-«perat4en-afid reclamation cou4d 
not— be— 6arr4ed-ewt-4n-€enfeFmaRG8-w4th PLAN DOES NOT CONFORM 

TO the requirements of section 34-32-116.

SECTION 11. 34-32-116, Colorado Revised Statutes, 1984
Repl. Vol., 1S REPEALED AND REENACTED, WITH AMENDMENTS, to

read:

34-32-116. Duties of operators - reclamation plans.
(1) Every operator to whom a permit 1s issued pursuant to the 
provisions of this article shall perform such reclamation as 
1s prescribed by the reclamation plan adopted pursuant to this 
section.

(2) Reclamation plans shall be based upon provisions 
for, or satisfactory explanation of, all general requirements 
for the type of reclamation chosen. The details of the plan 
shall be appropriate to the type of reclamation designated by 
the operator and shall be based upon the advice of experienced 
and technically trained personnel.

(3) On the anniversary date of the permit each year, the 
operator shall submit a report and a map showing the extent of 
current disturbances to affected land, reclamation 
accomplished to date and during the preceding year, new 
disturbances that are anticipated to occur during the upcoming 
year, and reclamation that will be performed during the 
upcoming year.

(4) Except for operators having permits pursuant to 
section 34-32-110, and except for operators which are units of 
county government or the state department of highways, the 
operators shall submit, in addition to the plan and map, an 
annual fee of three hundred fifty dollars 1f the operation 1s 
an open mining operation or two hundred seventy-five dollars 
for any other operation.

(5) For operators having permits under section 34-32-110
(2), the operator shall submit. In addition to the plan and
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map, an annual fee of fifty dollars.

(6) For operators who have filed an application pursuant 
to section 34-32-110 (I), the operator shall submit an annual 
fee of twenty-five dollars and a map or sketch describing the 
acreage affected to date and the acreage reclaimed to date.

(7) Reclamation plans and the Implementation thereof 
shall conform to the following general requirements:

(a) Grading shall be carried on so as to create a final 
topography appropriate to the final land use selected 1n 
accordance with paragraph (j) of this subsection (7).

(b) Earth dams shall be constructed, 1f necessary to 
impound water, if the formation of such Impoundments will not 
interfere with mining operations, damage adjoining property, 
or conflict with water pollution laws, rules or regulations of 
the federal government or the state of Colorado, or any local 
government pollution ordinances.

(c) Acid-forming or toxic-producing material that has 
been mined shall be handled in a manner that will protect the 
drainage system from pollution.

(d) All refuse shall be disposed in a manner that will 
control unsightliness, or deleterious effects from such 
refuse.

(e) In those areas where revegetation is part of the 
reclamation plan, land shall be revegetated in such a way as 
to establish a diverse, effective, and long-lasting vegetative 
cover that is capable of self-regeneration and at least equal 
in extent of cover to the natural vegetation of the 
surrounding area. Native species should receive first 
consideration, but introduced species may be used in the 
revegetation process when found desirable by the board.

(f) Where 1t is necessary to remove overburden 1n order 
to mine the mineral, topsoil shall be removed from the 
affected land and segregated from other spoil. If such 
topsoil is not replaced on a backfill area within a time short 
enough to avoid deterioration of the topsoil, vegetative cover 
or other means shall be employed so that the topsoil 1s 
preserved from wind and water erosion, remains free of any 
contamination by other acid or toxic material, and 1s 1n a 
useable condition for sustaining vegetation when restored 
during reclamation. If, in the discretion of the board, such 
topsoil is of insufficient quantity or of poor quality for 
sustaining vegetation or if other strata can be shown to be 
more suitable for vegetation requirements, the operator shall 
remove, segregate, and preserve 1n a like manner such other
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strata which are best able to support vegetation.

(g) Disturbances to the prevailing hydrologic balance of 
the affected land and of the surrounding area and to the 
quality and quantity of water 1n surface and ground water 
systems both during and after the mining operation and during 
reclamation shall be minimized.

(h) Areas outside of the affected land shall be 
protected from slides or damage occurring during the mining 
operation and reclamation.

(1) All surface areas of the affected land. Including 
spoil piles, shall be stabilized and protected so as to 
effectively control erosion and attendant air and water 
pollution.

(j) On all affected land, the operator 1n consultation 
with the landowner where possible, subject to the approval of 
the board, shall determine which parts of the affected land 
shall be reclaimed for forest, range, crop, horticultural, 
homeslte, recreational, Industrial, or other uses, Including 
food, shelter, and ground cover for wildlife. Prior to 
approving any new reclamation plan or approving a change 1n 
any existing reclamation plan as provided in this section, the 
board shall confer with the local board of county 
commissioners and the board of supervisors of the soil 
conservation district 1f the mining operation 1s within the 
boundaries of a soil conservation district. Reclamation shall 
be required on all the affected land.

(k) If the operator's choice of reclamation is forest
planting, he may, with the approval of the division, select 
the type of trees to be planted. Planting methods and care of 
stock shall be governed by good planting practices. If the 
operator 1s unable to acquire sufficient planting stock of
desired tree species from the state or elsewhere at a
reasonable cost, he may defer planting until planting $;tock 1s 
available to plant such land as originally planned, or he may 
select an alternate method of reclamation.

(1) The operator shall construct fire lanes or access
roads when necessary through the area to be planted. These 
lanes or roads shall be available for use by the planting 
crews and shall serve as a means of access for supervision and 
Inspection of the planting work.

(m) On lands owned by the operator, the operator may 
permit the public to use the same for recreational purposes. 
In accordance with the limited landowner liability law 
contained 1n article 41 of title 33, C.R.S., except 1n areas 
where such use 1s found by the operator to be hazardous or
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objectionable.

(n) If the operator's choice of reclamation Is for 
range, the affected land shall be restored to the satisfaction 
of the board to slopes commensurate with the proposed land use 
and shall not be too steep to be traversed by livestock. The 
legume seed shall be properly Inoculated 1n all cases. The 
area may be seeded either by hand or power or by the aerial 
method. The species of grasses and legumes and the rates of 
seeding to be used per acre shall be determined primarily by 
recommendations from the agricultural experiment stations 
established pursuant to article 33 of title 23, C.R.S., and 
experienced reclamation personnel of the operator, after 
considering other research or successful experience with range 
seeding. No grazing shall be permitted on reclaimed land until 
the planting 1s firmly established. The board, 1n 
consultation with the landowner and the local soil 
conservation district, if any, shall determine when grazing 
may start.

(0) If the operator's choice of reclamation 1s for 
agricultural or horticultural crops which normally require the 
use of farm equipment, the operator shall grade so that the 
area can be traversed with farm machinery. Preparation for 
seeding or planting, fertilization, and seeding or planting 
rates shall be governed by general agricultural and 
horticultural practices, except where research or experience 
in such operations differs with these practices.

(p) If the operator's choice of reclamation is for the 
development of the affected land for homesite, recreational, 
industrial, or other uses, including food, shelter, and ground 
cover for wildlife, the basic minimum requirements necessary 
for such reclamation shall be agreed upon by the operator and 
the board.

(q) All reclamation provided for in this section shall 
be carried to completion by the operator with all reasonable 
diligence, and each phase of reclamation shall be completed 
prior to the expiration of five years after the date on which 
the operator advises the board that such phase has commenced,
unless such period is extended by the board pursuant to
section 34-32-112 (7); except that:

(1) No planting of any kind shall be required to be made 
on any affected land being used or proposed to be used by the 
operator for the deposit or disposal of refuse until after the 
cessation of operations productive of such refuse, or proposed 
for future mining, or within depressed haulage roads or final 
cuts while such roads or final cuts are being used or made, or
where permanent pools or lakes have been formed:
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(II) No planting of any kind shall be required on any 
affected land so long as the chemical and physical 
characteristics of the surface and Immediately underlying 
material of such affected land are toxic, deficient 1n plant 
nutrients, or composed of sand, gravel, shale, or stone to 
such an extent as to seriously Inhibit plant growth and such 
condition cannot feasibly be remedied by chemical treatment, 
fertilization, replacement of overburden, or like measures. 
Where natural weathering and leaching of any of such affected 
land, over a period of ten years after commencement of 
reclamation, falls to remove the toxic ant physical 
characteristics Inhibitory to plant growth or 1f, at any time 
within such ten-year period, the board determines that any of 
such affected land 1s, and during the remainder of said 
ten-year period will be, .unplantable, the operator's 
obligations under the provisions of this article with respect 
to such affected land may, with the approval of the board, be 
discharged by reclamation of an equal number of acres of land 
previously mined and owned by the operator not otherwise 
subject to reclamation under this article.

(III) With the approval of the board and the owner of 
the land to be reclaimed, the operator may substitute land 
previously mined and owned by the operator not otherwise 
subject to reclamation under this article or, in the 
alternative, with the approval of the board and the owner of 
the land, reclamation of an equal number of acres of any lands 
previously mined but not owned by the operator 1f the operator 
has not previously abandoned unreclaimed mining lands. The 
board also has authority to grant 1n the alternative the 
reclamation of lesser or greater acreage so long as the cost 
of reclaiming such acreage 1s at least equivalent to the cost 
of reclaiming the original permit lands. If any area is so 
substituted, the operator shall submit a map of the 
substituted area, which map shall conform to all of the 
requirements with respect to other maps required by this 
article. Upon completion of reclamation of the substituted 
land, the operator shall be relieved of all obligations under 
this article with respect to the land for which substitution 
has been permitted.

(IV) Reclamation may be completed 1n phases,, and the 
five-year period may be applied separately to each phase as it 
1s comnenced during the life of the mine.

(r) If affected land 1s owned by a legal entity other 
than any local, state, or federal entity, any buildings or any 
structures having significant historical value placed thereon 
during mining operations which are conducted 1n accordance 
with section 34-32-116 (7) (j) may remain on the affected land 
at the option of the operator and landowner.
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SECTION 12. 34-32-122 (1) (a), Colorado Revised
Statutes, 1984 Repl. Vol., as amended, 1s amended to read:

34-32-122. Fees, civil penalties, and forfeitures - 
deposit. (1) (a") All fees soTleeted-MRder-the-provisloRS-of 
th4s-aFfc4e4e-«ha44-be-dep9s4ted-4n-the-*4ne{|-4aRd~reclamation 
6ash--fuRd--6reated--4n--sest4«R--34-32-426r— A44 ANO civil 
penalties collected under the provisions of this article shall 
be deposited 1n the general fund. The proceeds of all 
financial warranties forfeited under the provisions of section 
34-32-118 shall be deposited 1n a special account established 
by the board for the purposes of reclaiming lands which were 
obligated to be reclaimed under the permits upon which such 
financial warranties have been forfeited.

SECTION 13. 34-32-123 (2), Colorado Revised Statutes, 
1984 Repl. Vol., 1s amended, and the said 34-32-123 1s further 
amended BY THE ADDITION OF A NEW SUBSECTION, to read:

34-32-123. Operating without a permit - penalty.

(2) Any operator who operates without a permit or— a

prospe€ter--whe--prespeefes--w4theut--f444ng-a-net4€e-ef-4nteRt 
shall be subject to a civil penalty of not less than one

hundred-d044ars-per-day-n0r-mere-than one thousand dollars per 

day dur4n§--wh4€h--su€h--v4o4at40n-eeeurST NOR MORE THAN FIVE 
THOUSAND DOLLARS PER DAY FOR EACH OAY THE LAND HAS 8EEN
AFFECTED. SUCH PENALTIES SHALL BE ASSESSED FOR A PERIOO NOT
TO EXCEED SIXTY DAYS. OPERATORS WHO MINE SUBSTANTIAL ACREAGE 
BEYOND THEIR APPROVED PERMIT BOUNDARY MAY BE FOUND TO BE 
OPERATING WITHOUT A PERMIT. exeept-that-any-0perat9r~e44gib4e 
fer— a--perm4t--under— se6t4on-34-32-44O-sha44-be-subjeet-t0-a 
e4v44-peRa4ty-ef-Ret-4ess-thaR-f4fty-d044ars-Rer~mere-thaR-twe 

hundred-d044ars-per-day-dur4ng-wh4eh-5U€h-v404at40n-0eeursT

(3) Any operator or prospector who operates without 
filing a notice of intent or a permit under section 34-32-110 
shall be subject to a civil penalty of not less than fifty 
dollars nor more than two hundred dollars per day for each day 
the land has been affected. Such penalties shall be assessed 
for not less than one day and not more than sixty days. 
Operators operating under a permit approved pursuant to 
section 34-32-110 who affect more than two acres may be found 
to be operating without a permit.

SECTION 14. 24-1-124 (2.1) (a), Colorado Revised
Statutes, 1982 Repl. Vol., as amended, Is amended to read:

24-1-124. Department of natural resources - creation - 
divisions of. (2.1) The department of natural resources 
shall include, as a part of the office of the executive 
director:
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(a) The mined land reclamation board ANO THE DIVISION OF 
MINED LAND RECLAMATION, created by article 32 of title 34, 
C.R.S., and said board AND DIVISION, shall exercise Its powers 
and perform Its duties and functions under the department as
1f the same were transferred to the department by a type 1
transfer;

SECTION 15. 24-33-104 (1), Colorado Revised Statutes,
1982 Repl. Vol., as amended, 1s amended BY THE ADDITION OF A
NEW PARAGRAPH to read:

24-33-104. Divisions under the department. (1) (J) The 
division of mined land reclamation.

SECTION 16. Repeal. 34-32-112 (3) (d), 34-32-115 (4)
(e), 34-32-122 (1) (b), and 34-32-126, Colorado Revised
Statutes, 1984 Repl. Vol., as amended, and 24-33-104 (2), 
Colorado Revised Statutes, 1982 Repl. Vol., are repealed.

SECTION 17. Effective date. This act shall take effect 

July 1, 1988.

SECTION 18. Safety clause. The general assembly hereby
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finds, determines, and declares that this act is necessary for 

the immediate preservation of the public peace, health, and 

safety.

PRESIDENT OF SPEAKER OF THE HOUSE

THE SENATE OF REPRESENTATIVES

S L .
/Joan M. Albi
t'CCYSECRETARY OF 

THE SENATE
CHIEF CLERK OF THE

OF REPRESENTATIVES
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Chapter 78.44 RCW 

SURFACE MINING

SURFACE MINING 78.44.010

SECTIONS

78.44.010 Legislative finding.
78.44.020 Purpose.
78.44.030 Definitions.
78.44.035 "Segment" to be defined by rule.
78.44.040 Administration of chapter— Rule-making authority.
78.44.050 Chapter cumulative and nonexclusive— Other laws not

a f f e c t e d .
78.44.060 Investigations, research, etc.— Dissemination of

in f o r m a t i o n .
78.44.070 Cooperation with other agencies— Receipt and expenditure

of funds.
78.44.080 Operating permits— Required— Applications.
78.44.090 Reclamation plans.
78.44.100 Inspections— Permits— Duration of operating permits—

Modification of reclamation plan— Successor operators.
78.44.110 Fees.
78.44.120 Performance bonds and othei security.
78.44.130 Reports.
78.44.140 Inspection of permit area— Deficiencies— Extension of

performance p e riods— Performance actions by depart­
ment— Recovery of expenses— Enforcement.

78.44.150 Operating without permit— Penalty.
78.44.160 Enjoining or stopping illegal operations— Penalty—

Notice— Remission or mitigation of penalty— Appeal.
78.44.170 Appeals.
78.44.175 Surface mining of coal— Preemption of chapter by federal

laws, programs.
78.44.180 Confidentiality.
78.44.910 Previously mined land.
78.44.920 Effective date— 1970 ex.s. c 64.
78.44.930 Severability— 1970 ex.s. c 64.

RCW 78.44.010 LEGISLATIVE FINDING. The legislature recognizes 
that the extraction of minerals by surface mining is a basic and 
essential activity making an important contribution to the economic 
well-being of the state and nation. At '.he same time, proper reclama­
tion of surface mined land is necessary to prevent undesirable land 
and water conditions that would be detrimental to the general welfare, 
health, safety, and property rights of the citizens of the state. 
Surface mining takes place in diverse areas where the geologic, topo­
graphic, climatic, biologic, and social conditions are significantly 
different, and reclamation specifications must vary accordingly. It 
is not practical to extract minerals required by our society without 
disturbing the surface of the earth and producing waste materials, and 
the very character of many types of surface mining operations pre­
cludes complete restoration of the land to its original condition. 
However, the legislature finds that reclamation of surface mined lands
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78.44.010 SURFACE MINING

as provided in this chapter will allow the mining of valuable minerals 
and will provide for the protection and subsequent beneficial use oi 
the mined and reclaimed land. (1970 ex.s. c 64 S 2.)

RCW 78.44.020 PURPOSE. The purpose of this chapter is to provide 
that the usefulness, productivity, and scenic values of all lands and 
waters involved in surface mining within the state will receive the 
greatest practical degree of protection and restoration. It is a fur­
ther purpose of this chapter to provide a means of cooperation between 
private and governmental entities in carrying this chapter into 
effect. (1970 ex.s. c 64 S 3.)

RCW 78.44.030 DEFINITIONS. As used in this chapter, unless the 
context indicates otherwise:

(1) "Surface mining" shall mean all or any part of the process 
involved in mining of minerals by removing the overburden and mining 
directly from the mineral deposits thereby exposed, including open-pit 
mining of minerals naturally exposed at the surface of the earth, min­
ing by the auger method, and including the production of surface m i n ­
ing refuse. Surface mining shall not include on-site processing of 
minerals such as concrete batching or rock crushing operations. For 
the purpose of this chapter surface mining shall mean those operations 
described in this paragraph which collectively result in more than 
three acres of land being disturbed or that result in pit walls more 
than thirty feet high and steeper than one horizontal to one vertical. 
Surface mining shall not include disturbances of greater than thre^fe 
acres of land during any time period if the cumulative area that h a ^ ^  
not been rehabilitated according to the reclamation requirements out­
lined in this chapter is less than three acres. Surface mining shall 
not include excavation or removal of sand, gravel, clay, rock, top 
soil, or other materials in remote areas by an owner or holder of a 
possessory interest in land for the primary purpose of construction or 
maintenance of access roads to or on such landowner's property. Sur­
face mining shall not include excavation or grading conducted for 
farming, on-site road construction or other on-site construction, but 
shall include adjacent or off~site borrow pits except those on land­
owner's property for use on access roads on such property. .Prospect­
ing and exploration activities shall be included within the definition 
of surface mining when they are of such nature and extent as to exceed 
the qualifying sizes listed above or when collectively they disturb 
more than one acre per eight acres of land area.

(2) "Unit of surface mined area" shall mean the area of land and 
water covered by each operating permit that is actually newly d i s ­
turbed by surface mining during each twelve-month period of time, 
beginning at the date of issuance of the permit, and shall comprise 
the area from which overburden and/or minerals have been removed, the 
area covered by spoil banks, and all additional areas used in surface 
mining operations which by virtue of such use are thereafter suscepti­
ble to excessive erosion.

(3) "Abandonment of surface mining" shall mean a cessation of sur­
face mining, not set forth in an operator's plan of operation or by 
any other sufficient written notice, extending for more than six cor^fc 
secutive months or when, by reason of examination of the premises o ^ ^
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by any other means, it becomes the opinion of the department of natu­
ral resources that the operation has in fact been abandoned by the 
operator: PROVIDED.- That the operator does not, within thirty days of
receipt of written notification from the department of his intent to 
declare the operation abandoned, submit evidence to the department's 
satisfaction that the operation is in fact not abandoned.

(4) "Minerals" shall mean coal, clay, stone, sand, gravel, metal­
lic ore, and any other similar solid material or 3ubstance to be exca­
vated from natural deposits on or in the earth for commercial, 
industrial, or construction uses.

(5) "Overburden" shall mean the earth, rock, and other materials 
that lie above a natural deposit of mineral.

(6) "Surface mining refuse" shall mean all waste soil, rock, m i n ­
eral, liquid, vegetation, and other material directly resulting from 
or displaced by the mining, cleaning, or preparation of minerals d u r ­
ing the surface mining operations on the operating permit area, and 
shall include all waste materials deposited on or in the permit area 
from other sources.

(7) "Spoil bank" shall mean a deposit of excavated overburden or 
mining refuse.

(8) "Operator" shall mean any person or persons, any partnership, 
limited partnership, or corporation, or any association of persons, 
either natural or artificial, including every public or governmental 
agency engaged in surface mining operations, whether individually, 
jointly, or through subsidiaries, agents, employees, or contractors.

(9) "Department" means the department of natural resources.
(10) "Reclamation" shall mean the reasonable protection of all 

surface resources subject to disruption from surface mining and reha­
bilitation of the surface resources affected by surface mining includ­
ing the area under stockpiled materials. Although both the need for 
and the practicability of reclamation will control the type and degree 
of reclamation in any specific instance, the basic objective will be 
to reestablish on a continuing basis the vegetative cover, soil s t a ­
bility, water conditions, and safety conditions appropriate to the 
intended subsequent use of the area.

(11) "Reclamation plan" shall mean the operator's written p r o ­
posal, as required and approved by the department, for reclamation of 
the affected resources which shall include, but not be limited to:

(a) A statement of the proposed subsequent use of the land after 
reclamation which is signed by all individuals with a possessory 
interest in the land, or a copy of the conveyance that expressly 
grants or reserves the right to extract the mineral by surface mining 
methods, or if the conveyance does not expressly grant the right to 
extract the mineral by surface mining methods, then documentation that 
under applicable state law, the operator has the legal authority to 
extract the mineral by those methods: PROVIDED, That the applicant 
must provide notice reasonably calculated to advise all individuals 
with a possessory interest of the intent to remove minerals and the 
proposed subsequent use. If any individual with a possessory interest 
does not respond to the notice within sixty days, that person's signa­
ture shall not be required;

(b) Evidence that this subsequent use yould not be illegal under 
^ocal zoning regulations;

(c) Proposed practices to protect adjacent surface resources;
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(d) Specifications for surface gradient restoration to a surface 
suitable for the proposed subsequent use of the land after reclamatioa 
is completed, and proposed method of accomplishment; I

(e) Manner and type of revegetation or other surface treatment of 
disturbed areas;

(f) Method of prevention or elimination of conditions that will 
create a public nuisance, endanger public safety, damage property, or 
be hazardous to vegetative, animal, fish, or human life in or adjacent 
to the area;

(g) Method of control of contaminants and disposal of surface m i n ­
ing refuse;

(h) Method of diverting surface waters around the disturbed areas;
(i) Method of restoration of stream channels and stream banks to a 

condition minimizing erosion and siltation and other pollution;
(j) Such maps and other supporting documents as reasonably 

required by the department; and
(k) A time schedule for reclamation that meets the requirements of 

RCW 78.44.090. (1987 c 258 S 1; 1984 c 215 S 1; 1970 ex.s. c 64 S 4.]

RCW 78.44.035 "SEGMENT" TO BE DEFINED BY RULE. The department 
shall by rule define the term "segment" as used in RCW 78.44.090 and
78.44.140 to establish the depth or extent of the operation covered. 
[1987 c 258 S 3.]

RCW 78.44.040 ADMINISTRATION OF CHAPTER— RULE-MAKING AUTHORITY. 
The department of natural resources is charged with the a d m i n i s t r a t i o n ^  
of this chapter. In order to implement the chapter's terms and p r o v i ^ P  
sions, the department, under the provisions of the administrative p r o ­
cedure act (chapter 34.04 RCW), as now or hereafter amended, may from 
time to time promulgate those rules and regulations necessary to carry 
out the purposes of this chapter. [1984 c 215 S 2; 1970 ex.s. c 64 S 
5. ]

RCW 78.44.050 CHAPTER CUMULATIVE AND NONEXCLUSIVE— OTHER LAWS NOT 
AFFECTED. This chapter shall not affect any of the provisions of the 
state fisheries laws (Title 75 RCW), the state water pollution control 
laws (Title 90 RCW), the state game laws (Title 77 RCW), or any other 
state laws, and shall be cumulative and nonexclusive. [1970 ex.s. c 
64 S 6.-]

RCW 78.44.060 INVESTIGATIONS, RESEARCH, ETC.— DISSEMINATION OF 
INFORMATION. The department shall have the authority to conduct or 
authorize investigations, research, experiments and demonstrations, 
and to collect and disseminate information relating to surface mining 
and reclamation of surface mined lands. [1970 ex.s. c 64 S 7.]

RCW 78.44.070 COOPERATION WITH OTHER AGENCIES— RECEIPT AND EXPEN­
DITURE OF FUNDS. The department may cooperate with other governmental 
and private agencies in this state and other states and agencies
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the federal government, and may reasonably reimburse them for any s e r ­
vices the department requests that they provide. The department may 
also receive any federal funds, state funds and any other funds and 
expend them for reclamation of land affected by surface mining and for 
purposes enumerated- in RCW 78.44.060. [1970 ex.s. c 64 S 8.]

RCW 78.44.080 OPERATING PERMITS— REQUIRED— APPLICATIONS. After 
January 1, 1971, no operator shall engage in surface mining without 
having first obtained an operating permit from the department. Except 
as otherwise permitted in this section a separate permit shall be 
required for each separate surface mining operation. Prior to receiv­
ing an operating permit from the department an operator must submit an 
application on a form provided by the department, which shall contain
the following information and any other pertinent data required by the
department:

(1) Name and address of the legal landowner, any purchaser of the 
land under a real estate contract, and the operator and, if any of 
these are corporations or other business entities, the names and 
addresses of their principal officers and resident agent for service 
of process;

(2) Materials to be surface mined;
(3) Type of surface mining to be performed;
(4) Expected starting date of surface mining;
(5) Anticipated termination date of the surface mining project;
(6) Expected amount of mineral to be surface mined;
(7) Maximum depth of surface mining;
(8) Size and legal description of the area that will be disturbed 

by surface mining. If more than ten acres will be disturbed by s u r ­
face mining or, regardless of the amount of land to be disturbed, if 
the department finds that conditions warrant it and so requests, a map 
of the area to be surface mined shall be submitted. The map shall 
show the boundaries of the area of land which will be affected; topo­
graphic detail; the location and names of all streams, roads, rail­
roads, and utility lines on or immediately adjacent to the area; 
location of proposed access roads to be built in conjunction with the 
surface mining operation; and the names of the surface and mineral 
owners of all lands within the surface mining area;

(9) A plan of surface mining that will provide, within limits of 
normal operational procedure of the industry, for completion of s u r ­
face mining and associated disturbances on each segment of the area 
for which a permit is requested so that reclamation can be initiated 
at the earliest possible time on those portions of the surface mined 
area that will not be subject to further disturbance by the mining 
operation. Whenever feasible, visual screening, vegetative or o ther­
wise, will be maintained or established on the property containing the 
surface mining to screen the view of the operation from public high­
ways, public parks, and residential areas.

(10) A reclamation plan that must be acceptable to and approved by 
the department, except as provided in RCW 78.44.100. An operator may 
not depart from an approved plan without having previously obtained 
from the department written approval of his proposed change.

The department may adopt rules and regulations permitting an o p e r ­
ator of more than one surface mining operation to submit a single
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application for a combined operating permit covering all of his sur­
face mining operations. Such application may require detailing
information required by this section for each separate location. A W J
operator operating under such a combined permit may submit a consoli­
dated reclamation program covering all his operations under rules and 
regulations prescribed by the department, but may be required to fur­
nish specific information relative to reclamation of any single o p e r ­
ating area if the department determines that such is necessary to
carry out the purposes of this chapter. [1970 ex.s. c 64 S 9.J

RCW 78.44.090 RECLAMATION P L A N S . The reclamation plan shall pro­
vide that reclamation activities, particularly those relating to con­
trol of erosion, shall, to the extent feasible, be conducted 
simultaneously with surface mining and in any case shall be initiated 
at the earliest possible time after completion or abandonment of m i n ­
ing on any segment of the permit area. The plan shall provide that 
reclamation activities shall be completed not more than two years 
after completion or abandonment of surface mining on each segment of 
the area for which a permit is requested.

A reclamation plan will be approved by the department if it a d e ­
quately provides for the accomplishment of the activities specified in
the definition of "reclamation plan", RCW 78.44.030(11), and meets 
those of the following minimum standards that are applicable:

(1) Excavations made to a depth not less than two feet below the
low groundwater mark, which will result in the establishment of a lake
of sufficient area and depth of water to be useful for residential, 
recreational, game, or wildlife purposes, shall be reclaimed in 
following manner: V

(a) All banks in soil, sand, gravel, and other unconsolidated 
materials shall be sloped to two feet below the low groundwater line 
at a slope no steeper than one and one-half feet horizontal to one 
foot vertical;

(b) Portions of solid rock banks shall be stepped or other m e a ­
sures be taken to permit a person to escape from the water.

(2) In all other excavations in soil, sand, gravel, and other 
unconsolidated materials, the side slopes and the slopes between suc­
cessive benches shall be no steeper than one and one-half feet hori­
zontal to one foot vertical for their entire length.

(3) The sides of all strip pits and open pits in rock and other 
consolidated materials shall be no steeper than one foot horizontal to 
one foot vertical, or other precautions must be taken to provide a d e ­
quate safety.

(4) The slopes of quarry walls in rock or other consolidated mate­
rials shall have no prescribed angle of slope, but where a hazardou-j 
condition is created that is not indigenous to the immediate area, the 
quarry shall be either graded or backfilled to a slope of one foot 
horizontal to one foot vertical or other precautions must be taken to 
provide adequate safety.

(5) In strip mining operations the peaks and depressions of the 
spoil banks shall be reduced to a gently rolling topography which will 
minimize erosion and which will be in substantial conformity with the 
immediately surrounding land area.

(6) In no event shall any provision of this section be c o n s t r u e ^  
to allow stagnant water to collect or remain on the surface min<^P
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area. Suitable drainage systems shall be constructed or installed to 
avoid such conditions if natural drainage is not possible.

(7) All grading and backfilling shall be made with nonnoxious, 
nonflammable, noncombustible solids unless approval has been granted 
by the director for a supervised sanitary fill.

(8) In all types of surface mining, in order to prevent water pol­
lution, all acid-forming surface mining refuse shall be disposed of by 
covering all acid-forming materials with at least two feet of clean 
fill. The final surface covering shall be graded so that surface 
water will dra.in away from the disposal area.

(9) Vegetative cover will be required in the reclamation plan as 
appropriate to the future use of the land.

(10) All surface mining that will disturb streams must comply with 
the requirements of the state fisheries laws (Title 75 RCW), and every 
application for an operating permit for such operations must have a
reclamation plan that shall have been approved by the department of
fisheries with regard to operations in streams as required by Title 75 
RCW. (1970 ex.s. c 64 S 10.]

I RCW 78.44.100 INSPECTIONS— PERMITS— DURATION OF OPERATING PER-
MITS— MODIFICATION OF RECLAMATION PLAN— SUCCESSOR OPERATORS. Upon 
receipt of an application for a permit, the surface mining site must 
be inspected by a representative of the department. Within twenty- 
five days of receipt of the application and reclamation plan by the 
department and receipt of the permit fee, the department shall either 
issue an operating permit to the applicant or return any incomplete or 
inadequate application to the applicant along with a description of 
the deficiencies.

Failure to act within the twenty-five day period on the reclama­
tion plan shall not be cause for a denial of a permit. The department 
shall set the amount of the bond or other security required for a per­
mit governing the surface mining operation set forth in the
application.

If the department refuses to approve a reclamation plan in the 
form submitted by the operator, it shall notify the operator, in w r i t ­
ing, stating the reasons for its refusal and listing such additional 
requirements to the operator's reclamation plan as are necessary for 
the approval of the plan by the department. Within thirty days, the 
operator shall either accept such additional requirements as part of 
the reclamation plan or file notice of appeal.

The operating permit shall be granted for the period required to 
mine the land covered by the plan and shall be valid until the surface 
mining authorized by the permit is completed or abandoned, unless the 
permit is suspended by the department as provided in this chapter. 
The operating permit shall provide that the reclamation plan may be 
modified, after timely notice and opportunity for hearing, at any time 
during the term of the permit for any of the following reasons:

(1) To modify the requirements so that they will not conflict with 
existing laws;

12) The department determines that the previously adopted reclama­
tion plan is clearly impossible or impracticable to implement and 
maintain;
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(J) The department determines that the previously adopted reclama­
tion plan is obviously not accomplishing the intent of this c h a p t e r ^  
or W

(4) The operator and the department mutually agree to change the 
reclamation plan.

When one operator succeeds to the interest of another in any' 
uncompleted surface mining operation by sale, assignment, lease, or 
otherwise, the department may release the first operator from the ' 
duties imposed upon him by this chapter as to such operation: PRO­
VIDED, That both operators have complied with the requirements of this 
chapter and the successor operator assumes the duty of the former 
operator to complete the reclamation of the land, in which case the 
department shall transfer the permit to the successor operator upon 
approval of the successo. operator's bond as required under this chap­
ter. [1984 c 215 S 3; 1970 ex.s. c 64 S 1 1 . J

■ RCW 78.44.110 FEES. The permit fees required under this chapter 
shall be as follows:

(1) The basic fee for the permit shall be two hundred fifty dol­
lars per permit year for each separate location, payable with submis­
sion of the application and annually thereafter with submission of the 
report required in RCW 78.44.130: PROVIDED, That a person who has 
held a valid surface mining permit and whose property has never been 
disturbed for surface mining may keep such permit in effect by paying 
an annual fee of fifty dollars. Before a person holding a fifty dol­
lar permit begins surface mining during any permit year, that person 
shall pay the remainder of the two hundred fifty dollar fee.

(2) In addition, there shall be a five dollar per acre fee for a l % P  
acreage exceeding ten acres which ’-as newly disturbed by surface m i n ­
ing during the previous permit year, which acreage fee shall be paid 
at the time of submission of the report required in RCW 78.44.130.

(3) All fees collected shall be deposited in the general fund. 
[1987 c 258 S 2; 1984 c 215 S 4; 1970 ex.s. c 64 S 12.]

RCW 78.44.120 PERFORMANCE BONDS AND OTHER SECURITY. Upon receipt 
of an operating permit an operator other than a public or governmental 
agency shall not commence surface mining until the operator has depos­
ited with the department an acceptable performance bond on forms pre­
scribed and furnished by the department. This performance bond shall 
be a corporate surety bond executed in favor of the department by a 
corporation authorized to do business in the state of Washington under 
the provisions of chapter 48.28 RCW and approved by the department. 
The bond shall be filed and maintained in an amount equal to the esti­
mated cost of completing the reclamation plan for the area to be sur­
face mined during the next twelve-month period and any previously 
surface mined area for which a permit has been issued and on which the 
reclamation has not been satisfactorily completed and approved. If an 
operator increases the area to be surface mined during the twelve 
month period, the department may increase the amount of the bond to 
compensate for the increase. The department shall have the authority 
to determine the amount of the bond that shall be required, and for 
any reason may refuse any bond not deemed adequate.
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The bond shall be conditioned upon the faithful performance of the 
requirements set forth in this chapter and of the rules and regula­
tions adopted under it.

In lieu of the surety bond required by this section the operator 
may file with the department a cash deposit, negotiable securities 
acceptable to the department, an assignment of a savings account or of 
a savings certificate in a Washington bank on an assignment form pre­
scribed by the department, or bank letters of credit acceptable to the 
department,

Liability under the bond shall be maintained as long as reclama­
tion is net completed in compliance with the approved reclamation plan 
unless released prior thereto as hereinafter provided. Liability 
under the bond may be released only upon written notification from the 
department. Notification shall be given upon completion of compliance 
or acceptance by the department of a substitute bond. In no event 
shall the liability of the surety exceed the amount of the surety bond 
required by this section.

A public or governmental agency shall not be required to post a 
bond under the terms of this chapter.

A blanket performance bond covering two or more surface' mining 
operations may be submitted by an operator in lieu of separate bonds 
for each separate operation. [1984 c 215 S 5; 1977 c 66 S 1; 1970
e x .s . c 64 S 13.]
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* RCW 78.44.130 REPORTS. Within thirty days after completion or 
abandonment of mining on an area under permit or within thirty days 
after each annual anniversary date of the operating permit, whichever 
is earlier, or at such later date as may be provided by department 
rules and regulations, and each year thereafter until reclamation is 
completed and approved, the operator shall file a report of activities 
completed during the preceding year on a form prescribed by the 
department, which report shall:

(1) Identify the operator and permit number;
(2) Locate the operation by subdivision, section, township, and 

range, and with relation to the nearest town or other well known geo­
graphic feature;

(3) Estimate acreage to be newly disturbed by surface mining in 
the next twelve-month period; and

(4) Update any maps previously submitted or provide such maps as 
may be specifically requested by the department. Such maps shall 
show:

(a) The operating permit area;
(b) The unit of surface mined area;
(c) The area to be surface mined during the next twelve-month 

period;
(d) If completed, the date of completion of surface mining;
(e) If not completed, the area that will not be further disturbed 

by the mining operations; and
(f) The date of beginning, amount, and current status of reclama­

tion performed during the previous twelve months. An operator operat­
ing under a combined operating permit may submit a single annual 
report, but such report shall include the data required in this sec­
tion for each separate operating area. (1970 ex.s. c 64 S 14. j
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RCW 78. 44 . 140 INSPECTION OF PERMIT AREA— DEFICIENCIES— EXTENSION 
OF PERFORMANCE PERIODS— PERFORMANCE ACTIONS BY DEPARTMENT— RECOVERY O f r  
EXPENSES— ENF O R C E M E N T 7 Upon receipt of the operator's report, and 
any other reasonable time the department may elect, the department 
shall cause the permit area to be inspected to determine if the opera­
tor has complied with the reclamation plan and the department's rules 
and regulations.

The operator shall proceed with reclamation as scheduled in the 
reclamation plan. Following any writter notice by the department not­
ing deficiencies, the operator shall commence action within thirty 
days, or as directed by the department if it has determined that emer­
gency actions are required, to rectify these deficiencies and shall 
diligently proceed until the deficiencies are corrected: PROVIDED,
That deficiencies that also violate other laws that require earlier 
rectification shall be corrected in accordance with the applicable 
time provisions of such laws. The department may extend performance 
periods referred to in this section and in RCW 78.44.090, for delays 
clearly beyond the operator's control, but only when the operator is, 
in the opinion of the department, making every reasonable effort to 
comply.

Within thirty days after notification by the operator and when in 
the judgment of the department reclamation of a unit of surface mined 
area is properly completed, the mining operator shall be notified in 
writing and his bond on said area shall be released or decreased 
proportionately.
* If reclamation of surface mined land is not proceeding in accord- 

_ance with the reclamation plan and the operator has not commenced 
action to rectify deficiencies within thirty days after notificat
by the department or as directed by the department, or if reclamation^
is not properly completed in conformance with the reclamation plan 
-within two years after completion or abandonment of surface mining on 
any segment of the permit area, the department is authorized, with the 
staff, equipment and material under his control, or by contract with 
others, to take such actions as are necessary for the reclamation of 
the surface mined areas. If the department intends to undertake the 
reclamation, the department shall ascertain the probable costs of rec­
lamation and shall notify the operator, the surety, and the owner of 
the probable costs. The operator or surety, or both, shall ;ay that 
amount to the department, for reclaiming the surface mined land. The
department shall keep a record of all necessary expenses incurred in
carrying out any project or activity authorized under this section, 
including a reasonable charge for the services performed by the 
state's personnel and the state's equipment and materials utilized.

The department shall notify the operator, the owner, and the 
surety by order. The order shall state the amount of necessary 
expenses incurred by the department in reclaiming the surface mined 
land and a notice that the amount is due and payable to the department 
by the operator and the surety to the extent that the amount has not 
already been paid. The department shall refund all amounts received 
above the amount of expenses incurred.

’ If the amount specified in the notice or order is not paid within 
thirty days after receipt of the notice, the attorney general, upon 
request of the department, shall bring an action on behalf of the 
state in the superior court for Thurston county or any county in whitJfc 
the persons to whom the notice or order is directed do business

[Ch. 78.44 RCW— p 10] (1987 Laws)



SURFACE MINING 78.44.160

recover the amount specified. The surety shall be liable to the state 
to the extent of the bond.

The amount owed the department by the operator for the reclamation 
performed by the state may be recovered by a lien against the 
reclaimed property, which may be enforced in the same manner and with 
the same effect as a mechanic's lien.

In addition to the other liabilities imposed by this chapter, 
failure to commence action to rectify deficiencies in reclamation 
within thirty days after notification by the department or failure 
satisfactorily to complete reclamation work on any segment of the per­
mit area within two years after completion or abandonment of surface 
mining on any segment of the permit area shall constitute sufficient 
grounds for cancellation of a permit and refusal to issue another per­
mit to the delinquent operator until such deficiencies are corrected 
by the operator. [1984 c 215 5 6; 1970 ex.s. c 64 !» 15.)

RCW 78.44.150 OPERATING WITHOUT PERMIT— PENALTY. Any operator
conducting surface mining within the state of Washington without a 
valid operating permit shall be guilt;, of a gross misdemeanor. Each 
day of operation shall constitute a separate offense. [1970 ex.s. c 
64 S 16.]

RCW 78.44.160 ENJOINING OR STOPPING ILLEGAL OPERATIONS— PENALTY—  
NOTICE— REMISSION OR MITIGATION OF PENALTY— APPEAL. When the depart­
ment finds that an operator is conducting surface mining on an area 
for which a valid operating permit is not in effect, or is conducting 
surface mining in any manner not authorized by his operating permit or 
by the rules and regulations adopted by the department, the department 
may forthwith order such operator to suspend all such operations until 
compliance is effected or assured to the satisfaction of the depart- 

! ment. In the event the operator fails or declines to obey such order,
• the operator shall be subject to a civil penalty in an amount of not 
‘-more than five hundred dollars for each violation. Every day on which 
! a failure or declining to obey the order continues is a separate 
/ 'violation.

The penalty provided for in this section shall be imposed by 
notice in writing, either by certified mail with return receipt 
requested or by personal service, to the person incurring the penalty. 
Within fifteen days after the notice is received, the person incurring 
the penalty may apply in writing to the department for the remission 
or mitigation of the penalty. Upon receipt of the application, the 
department may remit or mitigate the penalty upon whatever terms the 
department in its discretion considers proper, provided the department 
considers the remission or mitigation to be in the best interests of 
carrying out the purposes of this chapter.

A person incurring a penalty under this section may appeal the 
penalty as provided in RCW 78.44.170. The appeal shall be filed 
within thirty days of receipt of notice imposing the penalty unless an 
application for remission or mitigation is made to the department. 
When an application for remission or mitigation is made, the appeal 
shall be filed within thirty days of receipt of notice from the 
department setting forth the disposition of the application.

(1987 Laws) [Ch. 78. 44 RCW— p 11]



78.44.160 SURFACE MINING

A penalty imposed under this section becomes due and payable 
thirty days after receipt of a notice imposing the penalty u n l e s s ^  
application for remission or mitigation is made or an appeal is filed.^P 
When an application for remission or mitigation is made, the penalty 
becomes due and payable thirty days after receipt of notice setting 
forth the disposition of the application unless an appeal is filed 
from the disposition. If an appeal of the penalty is filed, the pen­
alty becomes due and payable only upon completion of all review p r o ­
ceedings provided for in R C W  78.44.170 and the issuance of a final 
decision by the department confirming the penalty in whole or in part.

If the penalty is not paid to the department within thirty days 
after it becomes due and payable, the attorney general, upon the 
request of the department, shall bring an action in the name of the 
state of Washington in the superior court of Thurston county or any 
county in which the person incurring the penalty does business, to 
recover the penalty. In all such actions the procedures and rules of 
evidence shall be the same as in an ordinary civil action except as 
otherwise provided in this chapter. The attorney general shall forth­
with take the necessary legal action to enjoin, or otherwise cause to 
be stopped, such conduct of surface mining. (1984 c 215 S 7; 1970
e x .s . c 64 S 17. ]

RCW 78.44.170 A P PEALS. Appeals from determinations made under 
this chapter shall be made under the provisions of the administrative 
procedure act (chapter 34.04 RCW), as now or hereafter amended and 
shall be considered a contested case within the meaning of the admin­
istrative procedure act (chapter 34.04 RCW). (1970 ex.s. c 64 S 18.)

•
RCW 78.44.175 SURFACE M INING OF COAL— PREEMPTION OF CHAPTER BY 

FEDERAL LAWS, PROGRAMS. In the event state law is preempted under 
federal surface mining’ laws relating to surface mining of coal or the 
department of natural resources determines that a federal program and 
its rules and regulations relating to the surface mining of coal are 
as stringent and effective as the provisions of this chapter, the p r o ­
visions of this chapter shall not apply to such surface mining for 
which federal permits are issued until such preemption ceases or the 
department determines such chapter should apply. [1984 c 215 S 8.)

J RCW 78.44.180 CONFIDENTIALITY. All reclamation plans, operators' 
reports and other required information under this chapter shall be for 
the confidential use of the department which shall by rule or regula­
tion provide for the release thereof to proper interested persons. 
[1970 ex.s. c 64 S 20.]

RCW 78.44.910 PREVIOUSLY M I N E D  LAND. This act shall not direct 
itself to the reclamation of land mined prior to January 1, 1971. 
[1970 ex.s. c 64 S 22.)

RCW 78.44.920 EFFECTIVE DATE— 1970 EX.S. C 64. This act shall 
become effective January 1, 1971. [1970 e x .s . c 64 S 23.)

[Ch. 78. 44 RCW— p 12] (1987 Laws)
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RCW 78.44.930 SEVERABILITY— 1970 EX.S. C 64. If any provision of 
this act or Tts application to any person or circumstance is held 
invalid, the remainder of the act or the application of the provision 
to other persons or circumstances shall not be affected. [1970 ex.s. 
c 64 S 24. ]

(1987 Laws) [Ch. 78.44 RCW— p 13]
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R613-001- MINERALS REGULATORY PROGRAM.

R613-001-101. Preamble.

These Rules and all subsequent revisions as approved and promulgated by the 
Board of Oil, Gas, & Mining (Board) of the State of Utah, are developed 
pursuant to- the requirements of tho Utah Mined Land Reclamation Act of 1975, 
Title 40, Chapter 8 of the Utah Code Annotated as amended (the Act).
Paragraph 40-8-2 of the Act states:

"The Utah Legislature finds that: (1) i\ mining Industry Is
essential to the economic and physical well-being of the State of 
Utah and the nation. (2) It Is necessary to alter the surface of 
the earth to extract minerals required by our society, but this 
should be done In r'ich a way as to minimize undesirable effects on 
the surroundings. (3) Mined land should be reclaimed so as to 
prevent conditions detrimental to the general safety and welfare of 
the citizens of this state and to provide for the subsequent use of 
the lands affected. Reclamation requirements must be adapted to 
the diversity of topographic, chemical, biologic, geologic, 
economic and social conditions In the areas In which mining takes 

place."

In accordance with this legislative direction, these Rules recognize the 
necessity to balance the reclamation objectives of the Act with the physical, 
biological and economical constraints which may exist on successful 
reclamation. The Act and Its revisions are hereby expressly Incorporated 
herein by reference and made a part of these Rules.

There is intentional duplication In these rules. For example, the rule on 
hole plugging requirements is repeated in the section on Exploration, Small 
Mining Operations, and Large Mining Operations. This repetition is Intended 
to benefit the Operator by putting all the rules relevant to a type of 
operation in the introductory section and in the section on that type of 

operation.

R613-001—102. Introduction.

1. Effective Dates, Applicability, Type of Operations Affected:

1.11. Effective November 1, 1988, the following rules apply to all 
previously exempted mining operations and to mining operations 
planning to commence, or resume operations within the state of 
Utah. These rules will not apply to existing mining operations 
approved prior to the effective date of these rules, or to notices 

of intention or amendments filed prior to these rules. However, 

these rules will apply to any revisions to an approved notice of 
intention filed subsequent to the effective date of these rules.

1.12. Operators should refer to the section of these riles which applies 
to the type of mining operation (e.g., exploration, small mining 
operation, or large mining operation) being conducted or proposed.



1.13. These rules apply to all lands within the state of Utah lawfully 
subject to Its police power, regardless of surface or mineral 
ownership, and regardless of the type of mining operation conducted.

2. Cooperative Agreements/Memoranda of Understanding:

The Division of Oil, Gas and Mining (Division) will cooperate with other 

state agencies, local governmental bodies, agencies of the federal 
government, and private Interests In the furtherance of the purposes of 
the Utah Mined Land Reclamation Act. The Division Is authorized to enter 
Into cooperative agreements and develop memoranda of understanding with 
agencies In furtherance of the purposes of the Act. The objective Is to 
minimize the need for operators to undertake duplicative, overlapping, 
excessive, or conflicting procedures.

3. Operator Responsibilities, Compliant with other Local, State & Federal 

Laws:

The approval or acceptance of a complete notice of Intention shall not 
relieve an operator from his responsibility to comply with the applicable 
statutes, rules, regulations, and ordinances of all local, state and 
federal agencies with jurisdiction over any aspect of the operator's 
mining operations, Including, but not limited to: Utah State Division of
Water Rights, the Utah Department of Business Regulation, the Utah State 
Industrial Commission, the Utah Division of Environmental Health, the Utah 
Division of State History, the Utah Division of State Lands and Forestry, 

the Utah Division of Wildlife Resources, the U. S. Fish and Wildlife 
Service, the United States Bureau of Land Management, the United States 
Forest Service, the United States Environmental Protection Agency, and 
local county or municipal governments.

4. Division Guidelines, Operator Assistance in Application Preparation:

Each operator who conducts mining operations on any lands within the state 
of Utah Is responsible for compliance with the following rules. The 
Division shall provide guidelines to aid the operator In complying with 

the rules.

R613-001-103. General Rules.

The following are general rules for statewide application. Special rules, 
regulations and orders will be issued when necessary or advisable, after 
notice and hearing, and shall prevail as against these general rules, if In 
conflict therewith.

R613-001-104. Violations & Enforcement.

If after notice and hearing, the Beard finds that a violation of the Act, 
these rules, a notice of Intention, or a Board or Division order has occurred, 
the Board may take any enforcement action authorized by law Including 
requiring: compliance, abatement, mitigation, cessation of operations, a
civil suit, forfeiture of surety, reclamation, or any other lawful action.

R613—001—105. Forms.

The attached forms are Intended for the convenience of the operator and the 
Division, and may be changed from time to time. The forms are not part of
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R613-001-106 Definitions.

"Act" means the Utah Mined Land Reclamation Act, enacted In 1975, as 
amended. <40-8-1, et seq., UCA).

"Adjudicative proceeding" means an agency action or proceeding that 
determines the legal rights, duties, privileges, Immunities, or other 
legal Interests of one or more 1ndentlfiable persons. Including all agency 
actions to grant, deny, revoke, suspend, modify, annul, withdraw, or amend 
an authority, right, or license; and judicial review of all of such 
actions. Those matters not governed by Title 63, Chapter 46b, 
Administrative Procedures Act, of the Utah Code annotated <1953, as 
amended) shall not be Included within this definition.

"Agency" means a board, commission, department, division, officer, 
council, office, committee, commission, bureau, or other administrative 
unit of this state, including the agency head, agency employees, or other 
persons acting on behalf of or under the authority of the agency head, but 
does not mean the Legislature, the courts, the governor, any political 

subdivision of the state, or any administrative unit of a political 
subdivision of the state.

"Agency head" means an Individual or body of Individuals In whom the 
ultimate legal authority of the agency Is vested by statute.

"Amendment" Is an Insignificant change in the approved notice of 
Intention,

"Approved Notice of Intention" means a formally filed notice of 
intention to commence mining operations, Including any amendments or 
revisions thereto, which has been approved by the Division.

An approved notice of Intention Is not required for exploration having a 
disturbed area of five or less surface acres, or for small mining 
o eratlons.

“Board" means the Utah Board of Oil, Gar and Mining. The Board shall 

hear all appeals of adjudicative proceedings which commenced before the 
Division as well as all adjudicative proceedings and other proceedings 
which commence before the Board. The Board may appoint a Hearing Examiner 
for Its hearings 1n accordance with the Rules of Practice and Procedure 
before the Board of Oil, Gas and Mining.

"Deleterious Materials" means earth, waste or Introduced materials 
exposed by mining operations to air, water, weather or microbiological 

processes, which would likely produce chemical or physical conditions in 

the soils or water that are detrimental to the biota or hydrologic systems.

"Deposit" or "mineral deposit" means an accumulation of mineral matter 
in the form of consolidated rock, unconsolidated materials, solutions, or 
otherwise occurring on the surface, beneath the surface, or In the waters
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of the land from which any useful product may be produced, extracted or 
obtained, or which Is extracted by underground mining methods for 
underground storage. "Deposit" or "mineral deposit" excludes sand, 
gravel, rock aggregate, water, geothermal steam, and oil and gas, but 
Includes oil shale and bituminous sands extracted by mining operations.

"Development" means the work performed In relation to a deposit 
following Its discovery, but prior to and In contemplation of production 

mining operations. Development Includes, but Is not limited to, preparing 
the site for mining operations; further defining the ore deposit by 
drilling or other means; conducting pilot plant operations; and 
constructing roads or ancillary facilities.

"Disturbed Area" means the surface land disturbed by mining operations.
The disturbed area for small mining operations shall not exceed five 
acres. The disturbed area for large mining operations shall not exceed 
the acreage described In the approved notice of intention.

"Division" means the Utah Division of Oil, Gas and Mining. The Division 
Director or designee Is the Presiding Officer for all informal 
adjudicative proceedings which commence before the Division in accordance 
with Rule R613-005.

"Exempt Mining Operations" means those mining operations which were 
previously exempt from the Act because less than 500 tons of material was 
mined In a period of twelve consecutive months or less than two acres of 
land was excavated or used as a disposal site In a period of twelve 
consecutive months. These exemptions were eliminated by statutory 
amendments in 1986 and are no longer available.

"Exploration" means surface disturbing activities conducted for the 
purpose of discovering a deposit or mineral deposit, delineating the 
boundaries of a deposit or mineral deposit, and identifying regions or 
specific areas in which deposits or mineral deposits are most likely to 

exist. "Exploration" Includes, but Is not limited to: sinking shafts;
tunneling; drilling holes; digging pits or cuts; building roads and other 

access ways.

"Land affected" means the surface and subsurface of an area within the 
state where mint,.g operations are being or will be conducted, Including, 
but not limited to: (a) onsite private ways, roads, and railroads; (b)
land excavations; (c) exploration sites; (d) drill sites or workings; (e) 
refuse banks or spoil piles; (f) evaporation or settling ponds; <g) 
stockpiles; (h) leaching dumps; (1) placer areas; (j) tailings ponds or 
dumps; (k) work, parking, storage, or waste discharge areas, structures, 
and facilities. Land affected does not Include: (x) lands which have
been reclaimed in accordance with an approved plan or as otherwise 
approved by the Board, <y) lands on which mining operations ceased prior 
to July 1, 1977, or (z) lands on which previously exempt mining operations 

ceased prior to April 29, 1989.

"Large Mining Operations" means mining operations which have a disturbed 
area of more than five surface acres at any time.

"License" means a franchise, permit, certification, approval, 
registration, charter, or similar form of authorization required by 

statute.
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"Mining operations" means those activities conducted on the surface of 
the land for the exploration for, development of, or extraction of a 

mineral deposit, Including, but not limited to, surface mining and the 
surface effects of underground and in situ mining; onsite transportation, 
concentrating, milling, evaporation, and other primary processing.
"Mining operation" does' not Include: the extraction of sand, gravel,
and rock aggregate; the extraction of oil and gas; the extraction of 
geothermal steam; smelting or refining operations; offslte operations and 
transportation; or reconnaissance activities which will not cause 
significant surface resource disturbance and do not Involve the use of 

mechanized earth-moving equipment such as bulldozers or backhoes.

"Notice of Intention" means a notice of Intention to commence mining 
operations, Including any amendments or revisions thereto.

"Offslte" means the land areas that are outside of or beyond the onsite 
land.

"Onsite" means the surface lands on or under which surface or 
underground mining operations are conducted. A series of related 

properties under the control of a single operator but separated by small 
parcels of land controlled by others will be considered a single site 
unless excepted by the 01v1s1 on.

"Operator" means any natural person, corporation, association, 
partnership, receiver, trustee, executor, administrator, guardian, 

fiduciary, agent, or other organization or representative of any kind, 
either public or private, owning, controlling, conducting, or managing a 
mining operation or proposed mining operation.

"Owner" means any natural person, corporation, association, partnership, 
receiver, trustee, executor, administrator, guardian, fiduciary, agent, or 
other organization or representative of any kind, either public or 
private, owning, controlling, conducting, or managing a mineral deposit or 
the surface of lands employed in mining operations.

"Party" means the Board, Division or other person commencing an 

adjudicative proceeding, all respondents, all persons permitted by the 
Board to Intervene In the proceeding, and all persons authorized by 
statute or agency rule to participate as parties In an adjudicative 
proceeding.

"Person" means an Individual, group of Individuals, partnership, 
corporation, association, political subdivision or its units, governmental 

subdivision or its units, public or private organization or entity of any 
character, or another agency.

"Presiding Officer" means an agency head, or an Individual or body of 

Individuals designated by the agency head, by the agency's rules, or by 
statute to conduct an adjudicative proceeding. For the purpose of these 
rules, the Board, or its appointed Hearing Examiner, shall be considered 
the Presiding Officer of all appeals of Informal adjudicative proceedings 
which commenced before the Division as well as all adjudicative 
proceedings which commence before the Board. The Division Director or 
his/her designee shall be considered a Presiding Officer for all informal 
adjudicative proceedings which commence before the Division In accordance 
with this Rule R613-005. If fairness to the parties Is not compromised,
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an agency may substitute one Presiding Officer for another during any 

proceeding.

"Reclamation" means actions performed during or after mining operations 
to shape, stabilize, revegetate, or otherwise treat the land affected in 
order to achieve a safe and ecologically stable condition and use which 
will be consistent with local environmental conditions and land management 

practices.

"Regrade or Grade" means to physically alter the topography of any land 

surface.

"Respondent" means any person against whom an adjudicative proceeding is 

initiated, whether by an agency or any other person.

"Revision" means a change to an approved Notice of Intention to Conduct 
Mining Operations, which will Increase or decrease the amount of land 
affected, or alter the location and type of onsite surface facilities, 
such that the nature of the reclamation plan will differ substantially 
from that in the approved Notice of Intention.

"Small Mining Operations" meant mining operations which have a disturbed 
area of five or less surface acres at any time.

"Surface Mining" means mining conducted on the surface of the land 
including open pit, strip, or auger mining; dredging; quarrying; leaching; 
surface evaporation operations; reworking abandoned dumps and tailings and 
activities related thereto.

"Underground Mining" means mining carried out beneath the surface by 

means of shafts, tunnels or other underground mine openings.

KEY: Minerals reclamation 40-8-1
1988 et seq
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R613-002 EXPLORATION

R613—002—101. Filing Requlrements & Review Procedures

1. A complete Notice of Intention to Conduct Exploration (FORM MR-EXP) or a 
letter containing all the required Information must be filed with the 

Division before exploration begins. It Is recommended that the notice of 
Intention be filed with the Division at least 30 days prior to the planned 
commencement of exploration.

2. Within 15 days after receipt of a Notice of Intention to Conduct 
Exploration (FORM MR-EXP) or comparable letter, the Division will review 
the proposal and notify the operator In writing:

2.11. That the notice of Intention Is complete, or

2.12. That the notice of Intention Is Incomplete, and that additional 
Information as Identified by the Division will be required.

2.13. The Division will review any subsequent filings of Information 
within 10 working days of receipt.

3. A notice of Intention to conduct exploration will not require Division
approval, unless more than five surface acres of disturbance Is proposed.
However, all of the required Information must be provided.to the 
Division. Division approval Is required for all variances from Rule
R613-002-107, 108, or 109, regardless of the number of surface acres of 
disturbance planned.

4. Exploration that will disturb more than five surface acres at any given
time will require Division approval and a reclamation surety before 
exploration begins. (See Rule R613-002-111.)

5. Developmental drilling conducted within the disturbed are?, of an approved
large mining operation or within the five acre disturbed area of a small
mining operation does not require submittal of a Notice of Intention to 
Conduct Exploration (FORM MR-EXP) or comparable letter.

R613-002-102- Duration of the Notice of Intention

A complete Notice of Intention to Conduct Exploration or comparable letter 
shall be valid until November 30th of the year following the year of 

submittal. All exploration and reclamation activities should be completed 
within this time frame. An operator desiring to extend the duration of a 

notice of Intention, must notify the Division In writing, prior to expiration 
of the notice of Intention, specifying the reasons an extension Is '‘equlred, 

and the anticipated length of time required to complete exploration and 
reclamation.

R613-002-103. Notice of Intention to Conduct Exploration

The notice of Intention shall address the requirements of the following rules:
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Rule ft SiiblflLt
Operator(s), Surface and Mineral Owner(s)
Maps and Drawings
Project Description
Operation Practices

Hole Plugging Requirements
Reclamation Practices
Variance

R613-002-104 

R613-002-105 
R613-002-106 
R613-002-107 

R613-002-108 

R613-002-109 
R613-002-110

R613-002-104. Operator(s), Surface & Mineral Owner(s)

The notice of Intention shall Include the following general Information:

1. The name, permanent mailing address, and telephone number of the operator 
responsible for exploration.

2. The name and permanent mailing address of the surface land owner(s) and 
mineral owner(s) of all land to be affected by the operations.

3. The federal mining claim number(s), lease number(s), or permit number(s) 
of any mining claims, federal or state leases or permits Included In the 
land affected.

R613-002-105. Maps and Drawings

A topographic base map showing the location of the proposed exploration 
project must be submitted with the notice of Intention. A USGS 7.5 minute 
series map is preferred. The areas to be disturbed should be plotted on the 
map In sufficient detail so that they can be located on the ground. It Is 

recommended that the operator also plot and label any previously disturbed 
areas In the Immediate vicinity of the proposed exploration project for which 
the operator is not responsible.

R613-002-106. Project Description

The notice of intention should include the following Information:

1. A statement giving general details of the type or method of exploration 
proposed. Including the proposed dates during which exploration will be 
conducted;

2. The. type of minerals to be explored for;

3. The general dimensions of all drill holes. Including total depth and
diameter;

4. The general dimensions of all trenches, pits, shafts, cuts, or other types 

of disturbances;

5. The width and length of any new roads constructed; and

6. An estimate of the total number of surface acres to be disturbed.

R613-002—107. Operation Practices

The operator shall conform to the following practices while conducting 

exploration unless the Division grants a variance In writing:



1. Public Safety and Helfare - The operator shall minimize hazards to the 
public safety and welfare during operations. Methods to minimize hazards
shall Include but not be limited to:

1.11. The closing or guarding of shafts and tunnels to prevent 
unauthorized or accidental entry In accordance with MSHA 

regulations;

1.12. The disposal of trash, scrap metal and wood, and extraneous debris;

1.13. The plugging or capping of drill, core, or other exploratory holes
as set forth In Rule R613-002-108;

1.14. The posting of appropriate warning signs In locations where public 

access to operations Is readily available; and

1.15. The construction of berms, fences and/or barriers above hlghwalls
or other excavations when required by the Division.

2. Drainages - If natural channels are to be affected by exploration, then
the operator shall take appropriate measures to avoid or minimize
environmental damage.

3. Erosion Control - Operations shall be conducted In a manner such that 
sediment from disturbed areas Is adequately controlled. The degree of 
erosion control shall be appropriate for the site-specific and regional 
conditions of topography, soil, drainage, water quality or other 

characteristics.

4. Deleterious Materials - All deleterious or potentially deleterious 
material, shall be safely removed from the site or kept In an isolated 
condition such that adverse environmental effects are eliminated or 

control led.

5. Soils - Suitable soil material shall be removed and stored in a stable 
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation - During operations, disturbed areas shall be 
reclaimed when no longer needed, except to the extent necessary to 
preserve evidence of mineralization for proof of discovery. Areas which 
have been disturbed but are not routinely or currently utilized shall be 

kept In a safe, environmentally stable condition.

R613—002—108. Hole Plugging Requirements

Drill holes shall be properly plugged as soon as practical and not be left 

unplugged for more than 30 days without approval of the Division. The 
procedures outlined below are required for the surface and subsurface plugging 
of drill holes. The Division may approve an alternate plan, If the operator 
can prove to the satisfaction of the Division that another method will provide 
adequate protection to the groundwater resources and long term stability of 
the land. Dry holes and nonarteslan holes which do not produce significant
amounts of water may be temporarily plugged with a surface cap to permit the

operator to re-enter the hole for the duration of operations.

1. Surface plugging of drill holes shall be accomplished by:



1.11. Setting a nonmetalllc permaplug at a minimum of five (5) feet 

be1of• the surface, or returning the cuttings to the hole and 
tamping the returned cuttings to within five (5) feet of ground 
level. The hole above the permaplug or tamped cuttings will be 
filled with a cement plug. If cemented casing Is to be left In 

place, a concrete surface plug is not required provided that a 
permanent cap Is secured on top of the casing.

1.12. If the area Is tilled farmland, a five (5) foot cement plug must be 

placed above a permaplug or tamped cuttings so that the top of the 
cement plug Is a minimum of three (3) feet below the ground 
surface. The hole above the cement plug Is to be filled with 
soil. If cemented casing Is to be left In place, a concrete 
surface plug Is not required provided that a permanent cap Is 
secured on top of the casing. The top of the casing and cap must 
be a minimum of three (3) feet below the ground surface.

2. Drill holes that encounter water, oil, gas or other potential migratory 

substances and are 2 1/2 Incnes or greater in surface diameter shall be 
plugged In the subsurface to prevent the migration of fluid from one 
strata to another. If water Is encountered, plugging shall be accomplished 
as outlIned below:

2.11. If artesian flow (I.e., water flowing to the surface from the hole) 
Is encountered during or upon cessation of drilling, a cement plug 
shall be placed to prevent water from flowing between geologic 
formations and at the surface. The cement mix should consist of 
API Class A or H cement with additives as needed. It should weigh 
at least 13.5 lbs./gal., and be placed under the supervision of a 
person qualified In proper drill hole cementing of artesian flow. 

Artesian bore holes must be plugged In the described manner, prior 
to removal of the drilling equipment from the well site. If the 

surface owner of the land affected desires to convert an artesian 
drill hole to a water well, the owner must notify the Division In 
writing accepting responsibility for the ultimate plugging of the 
drill hole.

2.12. Holes that encounter significant amounts of nonarteslan water shall 
be plugged by:

2.12.111 Placing a 50 foot cement plug immediately above and below 
the aquifer(s); or

2.12.112 Filling from the bottom up (through the drill stem) with 

a high grade bentonite/water slurry mixture. The slurry 
shall have a Marsh funnel viscosity of at least
50 seconds per quart prior to the adding of any cuttings.

R613-002-109. Reclamation Practices

The operator shall conform to the following practices while conducting
reclamation unless the Division grants a variance in writing:

1. Public Safety and Helfare - The operator shall minimize hazards to the 
public safety and welfare following completion of operations. Methods to 
minimize hazards shall include but not be limited to:



,11. The permanent sealing of shafts and tunnels;

,12. Appropriate disposal of trash, scrap metal and wood, buildings, 
extraneous debris, and other materials Incident to mining;

.13. The plugging of drill, core, or other exploratory holes as set 

forth In Rule R613-002-108;

14. The posting of appropriate warning signs In locations where public 

access to operations Is readily available;

15. The construction of berms, fences and/or harriers above hlghwalls 
or other excavations when required by the Division.

2. Drainages - If natural channels have been affected by exploration, then 
reclamation must be performed such that the channels will be left In a 

stable condition with respect to actual and reasonably expected water flow 

so as to avoid or minimize future damage to the hydrologic system.

3. Erosion Control - Reclamation shall be conducted In a manner such that 
sediment from disturbed areas Is adequately controlled. The degree of 
erosion control shall be appropriate for the site-specific and regional 
conditions of topography, soli, drainage, water quality or other 

characteristics.

4. Deleterious Materials - All deleterious or potentially deleterious 
material shall be safely removed from the site or left 1n an Isolated or 
neutralized condition such that adverse environmental effects are 
eliminated or controlled.

5. Land Use - The operator shall leave the onsite area In a condition which 
Is capable of supporting the postmining land use.

6. Slopes - Waste piles, spoil piles and fills shall be regraded to a stable 
configuration and shall be sloped to minimize safety hazards and erosion 

while providing for successful revegetation.

7. Hlghwalls - In surface mining and In open cuts for pads or roadways, 
hlghwalls shall be reclaimed and stabilized by backfilling against them or 
by cutting the wall back to achieve a slops angle of 45 degrees or less.

8. Roads and Pads - Onsite roads and pads shall be reclaimed, when they are no 
longer needed for operations. When a road or pad is to be turned over to 
the property owner or managing agency for continuing use, the operator 
shall turn over the property with adequate surface drainage structures and 
In a condition suitable for continued use.

9. Dams and Impoundments - Water Impounding structures shall be reclaimed so 
as to be self-draining and mechanically stable unless shown to have sound 

hydrologic design and to be beneficial to the postmining land use.

10. Trenches and Pits - Trenches and small pits shall be reclaimed.

11. Structures and Equipment - Structures, rail lines, utility connections, 
equipment, and debris shall be burled or removed.
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12. Topsoil Redistribution - After final grading, soil materials shall be 
redistributed on a stable surface so as to minimize erosion, prevent undue 
compaction and promote revegetation.

13. Revegetation - The species seeded shall Include adaptable perennial 
specie's that will grow on the site, provide basic soil and watershed 
protection, and support the postmlnlng land use.

Revegetation shall be considered accomplished when:

13.11. The revegetation has achieved 70 percent of the premining 
vegetative ground cover4; and

the vegetation has survived three growing seasons following the 
last seeding, fertilization or Irrigation, unless such practices 
are to continue as part of the postmlnlng land use; or

13.12. the Division determines that the revegetation work has been

satisfactorily completed within practical limits; where reseeding 
has occurred and the vegetation has survived one growing season, 
the reseeded area shall not be Included for purposes of determining 
whether future exploration or mining operations Involve a disturbed 
area of five acres or less.

*Note: If the premlnl.ig vegetative ground cover 1s unknown, the ground
cover of an adjacent undisturbed area that Is representative of the 
premining ground cover will be used as a standard.

R613-002-110. Variance

1. The operator may request a variance from Rule R613-002-107, 108, or 109, 
by submitting the following information, which shall be considered by the
Division on a site-specific basis:

1.11. The rule<s) as to which a variance Is requested;

1.12. The variance requested and description of the area that would be
affected by the variance;

1.13. Justification for the variance;

1.14. Alternate methods or measures to be utilized.

2. A variance shall be granted If the alternative method or measure proposed
will be consistent with the Act.

3. Any variance must be specifically approved by the Division in writing.

R613-002-111. Surety

1. The operator of an exploration project that will result In more than five 
surface acres being disturbed at any given time must post a reclamation 
surety prior to commencement of exploration. Disturbed areas which have 
been reclaimed are not Included within the cumulative five acres for 
purposes of the reclamation surety.
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2. The Division will not require a separate surety where a reclamation surety
In a form and amount acceptable to the Board Is held by the Division of
State Lands and Forestry, or an agency of the federal government.

3. As part of the review of the notice of Intention, the Division shall

determine the required surety amount based on site-specific calculations 
reflecting the Division's cost to reclaim the site. An operator's 

reclamation estimate will be accepted If It Is accurate and verifiable.

4. The operator shall submit a completed Reclamation Contract (FORM MR-RC) 
with the required surety. The form and amount of the surety must l?e 
approved by the Board. Acceptable forms may Include:

4.11. Corporate surety bond,

4.12. Federally-Insured certificate of deposit payable to the State of 
Utah, Division of Oil, Gas and Mining,

4.13. Cash,

4.14. An Irrevocable letter of credit Issued by a bank organized to do 
business In the United States, or

4.15. Escrow accounts.

4.16. In -iddltlon, the Board may accept a written self-bonding agreement 
In the case of operators showing sufficient financial strength.

5. Surety shall be required until such time as reclamation Is deemed complete 
by the Division. The Division shall promptly conduct an Inspection when 
notified by the operator that reclamation is complete. The full release 

of surety shall be evidence that the operator has reclaimed as required by 
the Act.

6. Adjustments or revisions made in the surety amount shall be In accordance 
with the terms and conditions outlined 1n the Reclamation Contract.

R613—002—112. Failure to Reclaim

If the operator falls or refuses to conduct reclamation as outlined 1n the 
complete notice of Intention, the Board may, after notice and hear1 ing, order 
that reclamation be conducted by the Division and that:

1. The costs and expenses of reclamation, together with costs of collection 
including attorney's fees, be recovered 1n a civil action brought by the 
attorney general against the operator 1n any appropriate court; or,

2. The surety filed for this purpose be forfeited. With respect to the 
surety filed with the Division, the Board shall request the Attorney 

General to take the necessary legal action to enforce and collect the 

amount of liability. Hhere surety or a bond has been filed with the 
Division of State Lands and Fo’^stry or an agency of the federal 

government, the Board shall notify such agency of the hearing findings and 
request that the necessary forfeiture action b» taken.
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Information provided in the notice of intention and In the Mineral Exploration 

Progress Repo't (FORM MR-EPR) that relates to the location, size, and nature 
of the mineral deposit, shall be protected as confidential information by the 
Board and the Division. The Information will not be a matter of public record 
until a written release is received from the operator.

R613—002—114. Revised Notice

R613-002-113. Confidential Information

Minor additions or changes in the location of exploration operations do not 
require the submittal of a revised notice of Intention. A new or revised 

Notice of Intention to Conduct Exploration (FORM MR-EXP) or comparable letter 
must be submi tted when:

1. The proposed additions or changes will occur outside the originally 
designated quarter section; or,

2. The proposed additions will cause the total unreclaimed surface 

disturbance to exceed five (5) acres.

R613-002-115. Reports

On or before December 31st of the year of filing of a Notice of Intention to 
Conduct Exploration (FORM MR-EXP) or comparable letter, the operator must 
submit a Mineral Exploration Progress Report (FORM MR-EPR), which describes 
any unusual drilling conditions, water encountered, hole plugging measures, 
and reclamation activities conducted.

R613-002-116. Practices and Procedures; Appeals

The Administrative Procedures, as outlined 1n R613-005, shall be applicable to 
minerals regulatory proceedings.

KEY: Minerals reclamation 40-8-1
1988 et seq
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R613-003 SMALL MINING OPERATIONS

R613-003-101. Filing Requirements h Review Procedures.

1. A Notice of Intention to Commence Small Mining Operations (FORM MR-SMD) or 
a letter containing all the required information must be filed with the 
Division before a small mining operation begins. It is recommended that 
the notice of Intention be filed with the Division at least thirty
(30) days prior to the planned commencement of operations.

Previously exempt mining operations, as defined by Rule 613-001-109, which 
have a disturbed area of five (5) acres or less and which will continue or 
resume mining operations, must submit a complete Notice of Intention to 
Commence Small Mining Operations (FORM MR-SMO) by April 29, 1989.

2. Within 15 days after receipt of a Notice of Intention, the Division will 
review the proposal and notify the operator In writing;

2.11. that the notice of intention is complete, or

2.12. that the notice of intention Is Incomplete, and that additional 
information as Identified by the Division will be required.

3. The Division will review any subsequent filings of Information within 
10 working days of receipt.

4. A notice of Intention to commence small mining operations will not require 
Division approval. However, all of the required Information must be 
provided to the Division.

Division approval is required for all variances from Rules R613-003-107, 
108, and 109, regardless of the number of surface acres of disturbance 
planned.

5. Filing of the complete notice of intention shall enable the operator to
conduct small mining operations. The operator is responsible for 

conducting mining and reclamation activities In compliance with the 
requirements of the notice of Intention, the Act, and these Rules.

6. The operator must notify the Division no later than 30 days after
beginning small mining operations.

R613-003-102. Duration of the Notice of Intention.

The notice of Intention, Including any subsequent amendments or revisions, 

shall remain In effect for the life of the small mining operation.

R613-003-103. Notice of Intention to Commence Small Mining Operations.

The notice of intention shall address the requirements of the following rules:

Rule ft Subject
R613-003-104 Operator(s), Surface and Mineral Owner(s)
R613-003-105 Map 
R613-003-106 Operation Plan

R613-003-107 Operation Practices
R613-003-108 Reclamation Practices 
R613-003-109 Variance
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R613-003-104. Operator(s), Surface and Mineral Owner(s).

The notice of Intention shall Include the following general Information:

1. The name, permanent mailing address, and telephone number of the operator 
responsible for the small mining operation and reclamation of the site.

2. The name, and permanent mailing address of the surface landowner(s) and 
mineral owner(s) of all land to be affected by the mining operation.

3. The federal mining claim number(s), lease number(s) or permit number(s) of 
all mining claims, federal or state leases or permits Included In the land 

affected.

R613-003-105. Project Location & Hap.

A topographic base map showing the location of the proposed small mining 
operation must be submitted with the notice of Intention . A USGS 7.5 minute 
series map is preferred. The areas to be disturbed should be plotted on the 
map In sufficient detail so that they can be located on the ground. !t Is 
recommended that the operator also plot and label any previously disturbed 
areas in the immediate vicinity of the proposed small mining operation for 
which the operator is not responsible.

R613-003-106. Operation Plan.

The operator shall provide a brief narrative description of the proposed 
A  mining operation as part of the notice of Intention. The description should

Include the following Information:

1. A statement giving general details of the type or method of mining 
operations p.oposed, and the type of minerals to be mined;

2. Estimated width and length of any new roads to be constructed;

3. An estimate of the total number of surface acres to be disturbed by the 
mining operation.

R613-003-107. Operation Practices.

During operations, the operator shall conform to the following practices 
unless the Division grants a variance in writing:

1. Public Safety and Welfare - The operator shall minimize hazards to the 
public safety and welfare during operations. Methods to minimize hazards 

shall include but not be limited to:

1.11. The closing or guarding of shafts and tunnels to prevent 
unauthorized or accidental entry in accordance with MSHA 

regulations;

1.12. The disposal of trash, scrap metal and wood, and extraneous debris;

£  1.13. The plugging or capping of drill, core, or other exploratory holes

as set forth in Rule R613-003-108.;
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1.14. The posting of appropriate warning signs In locations where public 
access to operations Is readily available;

1.15. The construction of berms, fences and/or barriers above hlghwalls 
or other excavations when required by the Division.

2. Drainages - If natural channels are to be affected by the mining 
operation, then the operator shall take appropriate measures to avoid or 
minimize environmental damage.

3. Erosion Control - Operations shall be conducted In a manner such that 

sediment from disturbed areas Is adequately controlled. The degree of 
erosion control shall be appropriate for the slte-speclflc and regional 
conditions of topography, soil, drainage, water quality or other 
characteristics.

4. Deleterious Materials - All deleterious or potentially deleterious 
material shall be safely removed from the site or left In an Isolated or 
neutralised condition su:h that adverse environmental effects are 
eliminated or controlled.

5 Soils - Suitable soil material shall be removed and sto-ed In a stable 
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation - During operations, disturbed areas shall be 
reclaimed when no longer needed, except to the extent necessary to 
preserve evidence of mineralization for proof of discovery. Areas which 
have been disturbed but are not routinely or currently utilized shall be 
kept In a safe, environmentally stable condition.

R613-003-108. Hole Plugging Requirements.

Jrill holes shall be properly plugged as soon as practical and shall not be 

left unplugged for more than 30 days without approval of the Division. The 
procedures outlined below are required for the surface and subsurface plugging 
of drill holes. The Division may approve an alternate plan, if the operator 

can prove to the satisfaction of the Division that another method will provide 
adequate protection to the groundwater resources and long term stability of 
the land. Dry holes and nonarteslan holes which do not produce significant
amounts of water may be temporarily plugged with a surface cap to permit the
operator to re-enter the hole for the duration of the operations.

1. Surface plugging of drill holes shall be accomplished by:

1.11. Setting a nonmetal 11c permaplug at a minimum of five (5) feet
below the surface, or returning the cuttings to the hole and

tamping the returned cuttings to within five (5) feet of ground 
level. The hole above the permaplug or tamped cuttings will be 
filled with a cement plug. If cemented casing Is to be left in 
place, a concrete surface plug is not required provided that a 
permanent cap Is secured on top of the casing.

1.12. If the area Is tilled farmland, a five <5) foot cement plug must be
placed above a permaplug or tamped cuttings so that the top of the
cement plug Is a minimum of three (3) feet below the ground
surface. The hole above the cement plug Is to be filled with
soil. If cemented casing is to be left in place, a concrete



surface plug Is not required provided that a permanent cap Is 
secured on top of the Casing. The top of the casing and cap must 
be a minimum of three (3) feet below the ground surface.

2. Drill holes that encounter water, oil, gas or other potential migratory 
substances and are 2 1/2 Inches or greater In surface diameter shall be 
plugged In the subsurface to prevent the migration of fluid from one 
strata to another. If water Is encountered, plugging shall be accomplished 
as outlIned below:

2.11. If artesian flow (I.e., water flowing to the surface from the hole) 
Is encountered during or upon cessation of drilling, a cement plug 
shall be placed to prevent water from flowing between geologic 
formations and at the surface. The cement mix should consist of 
API Class A or H cement with additives as needed. It should weigh 
at least 13.5 lbs./gal., and be placed under the supervision of a 
person qualified In proper drill hole cementing of artesian flow.

Artesian bore holes must be plugged In the described manner, prior 
to removal of the drilling equipment from the well site. If the 
surface owner of the land affected desires to convert an artesian 
drill hole to a water well, he must notify the Division In writing 
that he accepts responsibility for the ultimate plugging of the 
drill hole.

2.12. Holes that encounter significant amounts of nonarteslan water shall 
be plugged by:

2.12.111. Placing a 50 foot cement plug Immediately above and below the 
aqulfer(s); or

2.12.112. Filling from the bottom up (through the drill stam) with a 
high grade bentonlte/water slurry mixture. The slurry shall 
have a Marsh funnel viscosity of at least 50 seconds per quart 
prior to the adding of any cuttings.

R613-003-109. Reclamation Practices.

During reclamation, the operator shall conform to the following practices
unless the Division grants a variance In writing:

1. Public Safety and Welfare - The operator shall minimize hazards to the 
public safety and welfare following completion of operations. Methods to 
minimize hazards shall include but not be limited to:

1.11. The permanent sealing of shafts and tunnels;

1.12. The disposal of trash, scrap metal and wood, buildings, extraneous 
debris, and other materials incident to mining;

1.13. The plugging of drill, core, or other exploratory holes as set 
ft 'th In Rule R61.3-003-108;

1.14. The posting of appropriate warning signs In locations where public 
access to operations Is readily available;
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1.15. The construction of berms, fences and/or barriers above hlghwalls 
or other excavations when required by the Division.

2. Drainages - If natural channels have been affected by mining operations, 
then reclamation must be performed such that the channels will be left In 
a stable condition with respect to actual and reasonably expected water 

flow so as to avoid or minimize future damage to the hydrologic system.

3. Erosion Control - Reclamation shall be conducted in a manner such that 

sediment from disturbed areas Is adequately controlled. The degree of 
erosion control shall be appropriate for the site-specific and regional 
conditions of topography, soil, drainage, water quality or other 
characteri sties.

4. Deleterious Materials - All deleterious or potentially deleterious 
material shall be safely removed from the site or left In an Isolated or 
neutralized condition such that adverse environmental effects are 
eliminated or controlled.

5. Land Use - The operator shall leave the onsite area In a condition which 
Is capable of supporting the postmining land use.

6. Slopes - Haste p^es, spoil piles and fills shall be regraded to a stable 
configuration and shall be sloped to minimize safety hazards and erosion 
while providing for successful revegetation.

7. Hlghwalls - In surface mining and In open cuts for pads or roadways, 
hlghwalls shall be reclaimed and stabilized by backfilling against them 

by cutting the wall back to achieve a slope angle of 4F degrees or less

8. Roads and Pads - Onsite roads and pads shall be reclaimed when they are no 

longer needed for operations. When a road or pad Is to be turned over to 
the property owner or managing ag ncy for continuing use, the operator 

shall turn over the property with adequate surface drainage structures and 
In a condition suitable for continued ust.

9. Dams and Impoundments - Hater impounding structures shall be reclaimed so 
as to be self-draining and mechanically stable unless shown to have sound 
hydrologic design and to be beneficial to the postmlnlng land use.

10. Trenches and Pits - Trenches and small pits shall be reclaimed.

11. Structures and Equipment - Structures, rail lines, utility connections, 
equipment, and debris shall be buried or removed.

12. Topsoil Redistribution - After final grading, soil materials shall be 

redistributed on a stable surface, so as to minimize erosion, prevent 
undue compaction and promote revegetation.

13. Revegetation - The species seeded shall include adaptable perennial 

species that will grow on the site, provide basic soil and watershed 
protection, and support the postmining land use.

Revegetation shall be considered accomplished when: ^
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13. The rovegetation has achieved 70 percent of the premining
vegetative ground cover6; and

the vegetation has survived three growing seasons following the 
last seeding, fertilization or Irrigation, unless such practices 
are to continue as part of the postmlnlng land use; or

13.12. the Division determines that the revegetation work has been
satisfactorily completed within practical limits; where reseeding 
has occurred and the vegetation has survived one growing season, 

the reseeded area shall not be Included for purposes of determining 
whether a mining operation Is a small mining operation.

* Note: If the premining vegetative ground cover of the disturbed area Is
unknown, then the ground cover of an adjf*cenc undisturbed area that 
Is representative of the premining conditions will be used as a 
standard.

R613-003-110. Variance.

1. The operator may request a variance from Rule R613-003-107. 108, or 109 by 
submitting the following Information which shall be considered by the 
Division on a site-specific basis:

1.11. The rule(s) as to where a variance Is requested;

1.12. The variance requested and a description of the area that would be
affected by the variance;

1.13. Justification for the variance;

1.14. Alternate methods or measures to be utilized.

2. A variance shall be granted If the alternative method or measure proposed
will be consistent with the Act.

3. Any variance must be specifically approved by the Division In writing.

R613-003-111. Failure to Reclaim.

If the operator of a small mining operation fails or refuses to conduct
reclamation as required by the Act and these rules, the Board may, after
notice and hearing, order that:

1. Reclamation be conducted by the Division; and

2. The costs and expenses of reclamation, together with costs of collection 
including attorney's fees, be recovered In a civil action brought by the 
attorney general .'.gainst the operator In any appropriate court.

R613-003-112. Suspension or Termination of Operations.

1. All mine operations are required to be maintained In a safe, clean, and 
environmentally stable condition. Active and Inactive operations must 
continue to submit annual reports unless waived in writing by the Division.

2. The operator need not notify the Division of the temporary suspension of 
smal1 mining operations.



3. In the case of a termination or a suspension of mining operations that has 
exceeded, or ir expected to exceed two (2) years, the operator shall, upon 
request, furnish the Division with such data as it may require to evaluate A  
the status of the small mining operation, the status of compliance with
these rules, and the probable future status of the land affected. Upon 
review of such data, the Division will take such action as may be 

appropriate. The Division may grant an extended suspension period If 
warranted.

4. The operator shall give the Division prompt written notice of a 

termination or suspension of small mining operations expected to exceed 
five (5) years. Upon receipt of notification the Division shall, within 
30 days, make an Inspection of the property.

5. Small mining operations that have been approved for an extended suspension 
period will be reevaluated on a reaular basis. Additional Interim 
reclamation or stabilization measures may be rtqulred In order for a small 
mining operation to remain In a continued state of suspension.

Reclamation of a small mining operation may be required after five
(5) years of continued suspension. The Division will require complete 
reclamation of the mine site when the suspension period exceeds 10 years, 
unless the operator appeals to the Board pJor to the expiration of said 
10-year period for a longer suspension period.

R613-003-113. Hine Enlargement.

Before enlarging a small mining operation beyond five (5) acres of surface
disturbance, the operator must file a Notice of Intention to Commence Large ^
Mining Operations (FORM MR-LMO) and receive Division approval.

R613-003-114. Revisions.

Small mining operators are required to submit a revision to the complete 
notice of Intention when a significant change(s) In the small mining operation 
occurs. A revision can be made by submitting a revised FORM MR-SMO (or 
similar form) and indicating the portion(s) of the operation which Is being 

revised. Division approval of a revision of small mining operations Is not 
required before the operational change occurs.

R613-003-115. Transfer of a Notice of Intention.

If an operator wishes to transfer a small mlniny operation to another party, 
an application form entitled, Transfer of Notice of Intention - Small Mining 

Operations (FORM MR-TRS) must be completed and filed with the Division. The 
new mine operator must assume full responsibility for continued mining 
operations and reclamation obligations for the small mining operation.

R613-003-116. Reports.

1. On or before January 31 of each year, unless waived in writing by the 

Division, each operator conducting small mining operations must file an 
operations and progress report (FORM MR-AR) describing its operations 
during the preceding calendar year, Including:

1.11. The location of the operation and the number and date of the 
applicable Notice of Intention,
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The gross amounts of ore and waste materials moved during the year, 
as well as the disposition of such materials,

1.13. New surface disturbances created during the year,

1.14". The reclamation work performed during the year.

2. The operator shall keep and maintain timely records relating to his 

performance under the Act and still make these records available to the 
Division upon request.

R613-003-117. Practices and Procedures; Appeals.

The Administrative Procedures, as outlined In the R613-005 Rules, shall be 
applicable to minerals regulatory proceedings.

R613-003-118. Confidential Information.

Information provided in the notice of Intention relating to the location, 
size, and nature of the mineral deposit, and marked confidential by the 
operator, shall be protected as confidential Information by the Board and the 
Division. The Information will not be a matter of public record until a 
written release Is received from the operator, or until the notice of 
Intention Is terminated.

KEY: Minerals reclamation
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R613-004 LARGE MINING OPERATIONS

R613-004-101. Filing Requirements and Review Procedures.

A Notice of Intention to Commence Large Mining Operations (FORM MR-LMO) or a 
letter containing all the required information must be approved by the 
OfvIsIon before mining operations begin.

Previously exempt mining operations as defined by Rule 613-001-109 which have 
a disturbed area greater than five (5) surface acres and which will continue 

or resume mining operations, must submit a Notice of Intention to Commence 
Large Mining Operations (FORM MR-LMO) by April 29, 1989. Upon Division 
receipt of the notice of Intention, the operator will be authorized to 
continue such existing r 'rations until approval of the notice of intention 1s 
obtained. Such approv' 11 be obtained by the operator within one (1) year 
from the date of submk . of the notice of Intention unless an extension Is 
granted by the Division.

1. Within 30 days after receipt of a Notice of Intention, or within 30 days
after receipt of aov subsequent submittal, the Division will complete Its 
review and notify che operator In writing:

1.11. That the notice of intention Is complete; or

1.12. that the notice of Intention Is Incomplete, and that adiffr*oniil
Information as Identified by the Division will be requlfw.

2. Within 30 days after receipt of the notice of Intention or within 30 days 
following the last action of the operator or Division on the notice of 
Intention, the Division shall reach a tentative decision with respect to 

the approval or denial of the notice of intention.

Notice of the tentative decision will then be published In accordance with 
Rule R613-004-116.

3. Division approval of the notice of Intention and execution of the 
Reclamation Agreement (FORM MR-RA) by the operator shall bind the Division 
and the operator in accordance with the Act and Implementing reoula’tlor.s; 
and, shall enable the operator to conduct mining and reclamation 
activities In accordance therewith.

4. The operator must notify the Division within 30 days of beginning mining 
operations.

R613-004-102. Duration of the Notice of Intention.

The approved notice of Intention, Including any subsequently approved 

amendments or revisions, shall remain in effect for the life of the mine. 
However, the Division may review the permit and require updated Information 
and modifications when warranted.

R6T3-004— 103. Notice of Intention to Commence Large Mining Operations.

The notice of Intention shall address the requirements of the following rules:
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Rul?_l SuMscl
R613-004-104 Operator(s), Surface and Mineral Ownerls) ^
R613-004-105 Maps, Drawings and Photographs M
R613-004-106 Operation Plan

R613-004-108 Hole Plugging Requirements
R613-004-109 Impact Assessment
R613-004-110 Reclamation Plan
R613-004-112 Variance

R613-004-104. Operator(s), Surface and Mineral Owner(s).

1. The name, permanent mailing address, and telephone number of the operator
responsible for the mining operations and reclamation of the site.

2. The name, permanent mailing address, and telephone number of the surface
landowner(s) and mineral owner(s) of all land to be affected by the
operations.

3. The federal mining claim number<s>, lease number(s), or permit 
number(s) of any mining claims, or federal or state leases or permits 
Included In the lands affected.

R613-004-105. Maps, Drawings and Photographs.

1. A topographic base map must be submitted with the notice of Intention.
The scale should be approximately 1 Inch « 2,000 feet, preferably a USGS 
7.5 minute series or equivalent topographic map where available. The 
following information shall be included on the map:

1.11. Property boundaries of surface ownership of all lands which are to 
be affected by the mining operations;

1.12. Perennial streams, springs and other bodies of water, roads, 
buildings, landing strips, electrical transmission lines, water 
wells, oil and gas pipelines, existing wells, boreholes, or other 
existing surface or subsurface facilities within 500 feet of the 
proposed mining operations;

1.13. Proposed route of access to the mining operations from nearest 
publicly maintained highway. The map scale will be appropriate to 
show access.

1.14. Known areas which have been previously Impacted by mining or 
exploration activities within the proposed disturbed area.

2. A surface facilities map shall be provided at a scale of approximately 

1" - 500'. The following Information shall be Included on the surface 
facilities map:

2.11. Proposed surface facilities, Including but not limited to 

buildings, stationary mining/processing equipment, roads, 
utilities, power lines, proposed drainage control structures, and, 
the location of topsoil storage areas, tailings or processed waste 
facilities, disposal areas for overburden, solid and liquid wastes 
and wastewater discharge treatment and containment facilities;
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2.12. A border clearly outlining the acreage proposed to be disturbed by 
mining operations.

3. The following maps, drawings or cross sections may be required by the 
Division:

3.11. Regraded Slopes to be left at steeper than 2h:1v;

3.12. Plans, profiles and cross sections of roads, pads or other earthen
structures to be left as part of the postmlnlng land use;

3.13. Hater Impounding structures with embanhnents greater than 20 feet
In height from the upstream toe of the embankment or greater than
20 acre feet In storage capacity;

3.14. Maps Identifying surface areas which will be disturbed by the 
operator but will not be reclaimed, such as solid rock slopes, 
cuts, roads, or sites of buildings or surface facilities to be left 
as part of the postmlnlng land use;

3.15. Sediment ponds, diversion channels, culvert size and locations, and 
other hydrologic designs and features to be Incorporated Into the 
mining and reclamation plan;

3.16. Baseline Information maps and drawings Including soils, vegetation, 
watershed(s), geologic formations and structure, contour and other 
such maps which may be required for determination of existing 
conditions, operations, reclamation and postmlnlng land use;

3.17. A reclamation activities and treatment map to Identify the location 
and the extent of the reclamation work to be accomplished by the 
operator upon cessation of mining operations. This drawing shall 

be utilized to determine adequate bonding and reclamation practices 
for the site;

3.18 Other maps, plans, or cross sections as may reasorably be required 
by the Division.

4. The operator may submit photographs (prints) of the site sufficient to 
show existing vegetation and surface conditions. These photographs should 
show the general appearance and condition of the land to be affected and 
should be clearly marked as to the location, orientation and the date that 
the pictures were taken.

R613-004-106. Operation Plan.

The operator shall provide a narrative description referencing maps or

drawings as necessary, of the proposed operations Including:

1. Type of mlneral(s) to be mined;

2. Type of operations to be conducted, Including the mining/processing
methods to be used onsite, and the Identification of any deleterious or 
acid forming materials present or to be left on the site as a result of 
mining or mineral processing;



3. Estimated acreages proposed to be disturbed and/or reclaimed annually or 
sequentially; ^

4. A description of the nature of the materials to be mined or processed 
Including waste/overburden materials and the estimated annual tonnages of 
ore and wa:te materials to be mined;

5. A description of existing soil types, Including the location and extent of 

topsoil or suitable plant growth material. If no suitable soil material 
exists, an explanation of the conditions shall be given;

6. A description of the plan for protecting and redeposltlng existing soils;

7. A description of existing vegetative communities and cover levels, 

sufficient to establish revegetation success standards In accordance with 
Rule R613-004-111;

8. Depth to groundwater, extent of overburden material and geologic setting;

9. Proposed location and size of ore and waste stockpiles, tailings 
facilities and water storage/treatment ponds.

R613-004—107- Operation Practices.

During operations, the operator shall conform to the following practices
unless the Division grants a variance In writing:

1. Public Safety and Welfare - The operator shall minimize hazards to the
public safety and welfare •■.Ting operations. Methods to minimize hazards
shall Include but not be mited to:

1.11. The closing or guarding of shafts and tunnels to prevent 
unauthorized or accidental entry In accordance with MSHA 

regulations;

1.12. The disposal of trash, scrap metal and wood, and extraneous debris;

1.13. The plugging or capping of drill, core, or other exploratory holes 
as set forth in Rule R613-004-108;

1.14. The posting of appropriate warning signs In locations where public 
access to operations Is readily available;

1.15. The construction of berms, fences and/or barriers above hlghwalls 
or other excavations when required by the Division.

2. Drainages - If natural channels are to be affected by the mining 
operation, then the operator shall take appropriate measures to avoid or 
minimize environmental damage.

3. Erosion Control - Operations shall be conducted In a manner such that
sediment from disturbed areas Is adequately controlled. The degree of 
erosion control shall be appropriate for the site-specific and regional 
conditions of topography, soil, drainage, water quality or other 
characterlsties.
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4. Oe1eter 1ous Materials - All deleterious or potentially deleterious 
material shall be safely removed from the site or kept In an Isolated
condition such that adverse environmental effects are eliminated or

control led.

5. Soils - Suitable soil material shall be removed and stored In a stable 
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation . During operations, disturbed areas shall be 
reclaimed wher. no longer needed, except to the extent necessary to 
preserve evidence of mineralization for proof of discovery. Areas which 

have been disturbed but are not routinely or currently utilized shall be
kept In a safe, environmentally stable condition.

R613-004— 108. Hole Plugging Requirements.

Drill holes shall be properly plugged as soon as practical and shall not be 
left unplugged for more than '0 days without approval of the Division. The 
procedures outlined below are required for the surface and subsurface plugging 
of drill holes. The Division may approve an alternate plan, If the operator 
can prove to the satisfaction of the Division that another method will provide 
adequate protection to the groundwater resources and long term stability of 
the land. Dry holes and nonarteslan holes which do not produce significant
amounts of water may be temporarily plugged with a surface cap to permit the
operator to re-enter the hole for the duration of operations.

1. Surface plugging of drill holes shall be accomplished by:

1.11. Setting a nonmetalllc permaplug at a minimum of five (5) feet
below the surface, or returning the cutting., to the hole and
tamping the returned cuttings to within five <5) feet of ground 
level. The hole above the permaplug or tamped cuttings will be 
filled with a cement plug. If cemented casing Is to be left In 

place, a concrete surface plug is not required provided that a 
permanent cap is secured on top of the casing.

1.12. If the area Is tilled farmland, a five (5) foot .jment plug must be
placed above a permaplug or tamped cuttings so that the top of the
cement plug Is a minimum of three (3> feet below the ground
surface. The hole above the cement plug Is to be filled with
soil. If cemented casing is to be left In place, a concrete
surface plug Is not required provided that a permanent cap Is 
secured on top of the casing. The top of the casing and cap must 
be a minimum of three (3) feet below the ground surface.

2. Drill holes that encounter water, oil, gas or other potential migratory 

substances and are 2 1/2 Inches or greater In surface diameter shall be 
plugged in the subsurface to prevent the migration of fluid from one 
strata to another. If water Is encountered, plugging shall be accomplished 
as outllned below:

2.11. If artesian flow (I.e., water flowing to the surface from the hole)
Is encountered during or upon cessation of drilling, a cement plug
shall be placed to prevent water from flowing between geologic 
formations and at the surface. The cement mix should consist of
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9
API Class A or H cement with additives as needed. It should weigh 
at least 13.5 lbs./gal., and be placed under the supervision of a 
person qualified In proper drill hole cementing of artesian flow. 

Artesian bore holes must be plugged In the described manner, prior 

to removal of the drilling equipment from the well site. If the 

surface owner of the land affected desires to convert an artesian 
drill hole to a water well, he must notify the 01vIsIon In writing 
that he accepts responsibility for the ultimate plugging of the 
drill hole.

2.12. Holes that encounter significant amounts of nonarteslan water shall 
be plugged by:

2.12.111 Placing a 50 foot cement plug Immediately above and below
the aqulfer(s); or

2.12.112 Filling from the bottom up (through the drill stem) with
a high grade bentonlte/water slurry mixture. The slurry

shall have a Marsh funnel viscosity of at least
50 seconds per quart prior to the adding of any cuttings.

R613-004-109. Impact Assessment,

The operator shall provide a general narrative description Identifying 
potential surface and/or subsurface impacts. This description will Include, 

at a minimum:

1. Projected impacts to surface and groundwater systems,

2. Potential impacts to state and federal threatened and endangered species
or their critical habitats,

3. Projected impacts of the mining operation on existing soil resources,

4. Projected impacts of mining operations on slope stability, erosion
control, air quality, and public health and safety, and

5. Actions which are proposed to mitigate any of the above referenced Impacts. 

R613-004-110. Reclamation Plan.

Each notice of Intention shall include a reclamation plan, Including maps or 
drawings as necessary, consisting of a narrative description of the proposed 

reclamation Including, but not limited to:

1. A statement of the current land use and the proposed postmining land use 
for the disturbed area;

2. A description of the manner and the extent to which roads, hlghwalls, 
slopes, Impoundments, drainages, pits and ponds, piles, shafts and adits, 
drill holes, and similar structures will be reclaimed;

3. A detailed description of any surface facilities to be left as part of the _  
postmlnlng land use, Including but not limited to buildings, utilities, 

roads, pads, ponds, pits and surface equipment;
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4. Deleterious Materials - All deleterious or potentially deleterious 
material shall be safely removed from the site or kept In an Isolated
condition such that adverse environmental effects are eliminated or

control led.

5. Soils - Suitable soil material shall be removed and stored In a stable 
condition where practical so as to be available for reclamation.

6. Concurrent Reclamation - During opetatlons, disturbed areas shall be 
reclaimed when no longer needed, except to the extent necessary to 

preserve evidence of mineralization for proof of discovery. Areas which 
have been disturbed Lut are not routinely or currently utilized shall be
kept In a safe, environmentally stable condition.

R613-004-108. Hole Plugging Requirements.

Drill holes shall be properly plugged as soon as practical and shall not be 
left unplugged for more than 30 days without approval of the Division. The 

procedures outlined below are required for the surface and subsurface plugging 
of drill holes. The Division may approve an alternate plan, 'If the operator 
can prove to the satisfaction of the Division that another method will provide 
adequate protection to the groundwater resources and long term stability of 
the land. Dry holes and nonarteslan holes which do not produce significant
amounts of water may be temporarily plugged w'th a surface cap to permit the
operator to re-enter the hole for the duratloi. of operations.

1. Surface plugging of drill holes shall be accomplished by:

1.11. Setting a nonmetalllc permaplug at a minimum of five (5) feet
below the surface, or returning the cuttings to the hole and
tamping the returned cuttings to within five (5> feet of ground 
level. The hole above the permaplug or tamped cuttings will be 
filled with a cement plug. If cemented casing Is to be left 1n 
place, a concrete surface plug is not required provided that a 
permanent cap Is secured on top of the casing.

1.12. If the area Is tilled farmland, a five (5) foot cement plug must be
placed above a permaplug cr tamped cuttings so that the top of the
cement plug Is a minimum of three (3) feet below the ground
surface. The hole above the cement plug Is to be filled with
soil. If cemented casing is to be left In place, a concrete

surface plug 1s not required provided that a permanent cap is 
secured on top of the casing. The top of the casing and cap must 
be a minimum of three (3) feet below the ground surface.

2. Drill holes that encounter water, oil, gas or other potential migratory 

substances and are 2 1/2 Inches or greater 1n surface diameter shall be 
plugged in the subsurface to prevent the migration of fluid from one 
strata to another. If water is encountered, plugging shall be accomplished 
as outlined below:

2.11. If artesian flow (I.e., water flowing to the surface from the hole)
is encountered during or upon cessation of drilling, a cement plug
shall be placed to prevent water from flowing between geologic 
formations and at the surface. The cement mix should consist of
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4. A description of the treatment, location and disposition of any 

deleterious or add-formlng materials generated and left onsite, Including 
a map showing the location of such materials upon the completion of 
reclamation.

5. A planting ogram as best calculated to revegetate the disturbed area;

5.11. Plans shall Include, at a minimum, grading and/or stabilization 
procedures, topsoil replacement, seed bed preparation, seed 

mlxture(s) and rate(s), and timing of seeding (fall seeding Is 
preferred timing);

5.12. Where there Is no original protective cover, an alternate practical 
procedure must be proposed to minimize or control erosion or 
si 1tation;

R613-004-111. Reclamation Practices.

During reclamation, the opprator shall conform to the following practices 
unless the Division grants a variance In writing:

1. Public Safety and Welfare - The operator shall minimize hazards to the 
public safety and welfare following completion of operations. Methods to 
minimize hazards shall Include but not be limited to:

1.11. The permanent sealing of shafts and tunnels;

1.12. The disposal of trash, scrap metal and wood, buildings, extraneous 
debris, and other materials Incident to mining;

1.13. The plugging of drill, core, or other exploratory holes as set 
forth In Rule R613-004-108;

1.14. The posting of appropriate warning signs in locations where public 

access to operations Is readily available;

1.15. The construction of berms, fences ano/or barriers above hlghwalls 
or other excavations when required by the Division.

2. Drainages - If natural channels have been affected by mining operations, 
then reclamation must be performed such that the channels will be left In 
a stable condition with respect to actual and reasonably expected water 
flow so as to avoid or minimize future damage to the hydrologic system.

3. Erosion Control - Reclamation shall be conducted In a manner such that 

sediment from disturbed areas Is adequately controlled. The degree of 
erosion control shall be appropriate for the site-specific and regional 
conditions of topography, soil, drainage, water quality or other 
characteristics.

4. Deleterious Materials - All deleterious or potentie'ly deleterious 
material shall be safely removed from the site or left in an isolated or 

neutralized condition such that adverse environmental effects are 
eliminated or controlled.
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5. Land Use - The operator shall leave the onsite area In a condition which
Is capable of supporting the postmlnlng land use.

6. Slopes1 - Waste piles, spoil piles and fills shall be regraded to a stable 
configuration and shall be sloped to minimize safety hazards and erosion 
while providing for successful revegetation.

7. Hlghwalls - In surface mining and In open cuts for pads or roadways, 
hlghwalls shall be reclaimed and stabilized by backfilling against them or 
by cutting the wall back to achieve a slope angle of 45 degrees or less.

8. Roads and Pads - Onsite roads and pads shall be reclaimed when they are no

longer needed for operations. When a road or pad Is to be turned over to 
the property owner or managing agency for continuing use, the operator 
shall turn over the property with adequate surface drainage structures and 
In a condition suitable for continued use.

9. Dams and Impoundments - Hater Impounding structures shall be reclaimed so 
as to be self-draining and mechanically stable unless shown to have sound 
hydrologic design and to be beneficial to the postmlnlng land use.

10. Trenches and Pits - Trenches and small pits shall be reclaimed.

11. Structures and Equipment - Structures, rail lines, utility connections, 
equipment, and debris shall be burled or removed.

12. Topsoil Redistribution - After final grading, soil materials shall be 
redistributed on a stable surface, so as to minimize erosion, prevent 
undue compaction and promote revegetation.

13. Revegetation - The species seeded shall Include adaptable perennial 
species that will grow on the site, provide basic soil and watershed 
protection, and support the postmlnlng land use.

Revegetation shall be considered accomplished when:

13.11. The revegetation has achieved 70 percent of the premining 
vegetative ground cover*; and

the vegetation has survived three growing seasons following the 
last seeding, fertilization or Irrigation, unless such practices 
are to continue as part of the postmining land use; or

13.12. the Division determines that the revegetation work has been 
satisfactorily completed within practical limits.

*Note: If the premining vegetative ground cover Is unknown, the ground
cover of an adjacent undisturbed area that Is representative of the 
premining ground cover will be used as a standard.

R613-004-112. Variance.

1. The operator may request a variance from Rule R613-004-107, 108, or 111, 
by submitting the following Information which will be considered by the 
Division on a site-specific basis:



1.11. The rule(s) as to which a variance Is requested;

1.12. The variance requested and a description of the area that would be 
affected by the variance;

1.13. Justification for the variance;

1.14. Alternate methods or measures to be utilized.

2. A variance shall be granted If the alternative method or measure proposed
will be consistent with the Act.

3. Any variance must be specifically approved by the Division In writing.

R613-004-113. Surety.

1. After receiving notification that the notice of Intention has been 
approved, but prior to commencement of operations, the operator shall 
provide the reclamation surety to the Division.

2. The Division will not require a separate surety when a reclamation surety 
in a form and amount acceptable to the Beard Is held by the Division of 
State Lands and Forestry, or an agency of the federal government.

3. As part of the review of the notice of Intention, the Division shall
determine the required surety amount based on site specific calculations 
reflecting the Division's cost to reclaim the site. An operator's 
estimate will be accepted if it Is accurate and verifiable.

4. The operator shall submit a completed Reclamation Contract (FORM MR-RC) 
with the required surety. The form and amount of the surety must be 
approved by the Board. Acceptable forms may include:

4.11. Corporate surety bond,

4.12. Federally-Insured certificate of deposit payable to the State of 
Utah, Division of Oil, Gas and Mining,

4.13. Cash,

4.14. An Irrevocable letter of credit Issued by a bank organized to do 
business In the United States, or

4.15. Escrow accounts.

4.16. In addition, the Board may accept a written self-bonding agreement 

In the case of operators showing sufficient financial strength.

5. Surety shall be required until such time as reclamation Is deemed complete 
by the Division. The Division shall promptly conduct an Inspection when 
notified by the operator that reclamation is complete. The full release 
of surety shall be evidence that the operator has reclaimed as required by 
the Act.

6. Adjustments or revisions made in the surety amount shall be In accordance 
with the terms and conditions outlined in the Reclamation Contract.
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If the operator fails or refuses to conduct reclamation as outlined In the 
approved notice of Intention, the Board may, after notice and hearing, ordyr 
that reclamation be conducted by the Division and that:

1. The costs and expenses of reclamation, together with costs of collection 
Including attorney's fees, be recovered In a civil action brought by the 
attorney general r.gainst the operator In any appropriate court; or,

2. Any surety filed for this purpose be forfeited, HIth respect to the 

surety filed with the Division, the Board shall request the Attorney 
General to take the necessary legal action to enforce and collect the 
amount of liability, Hhere surety or a bond has been filed with the 
Division of State Lands and Forestry or an agency of the federal 
government, the Board shall notify such agency of the hearing findings, 
and request that the necessary forfeiture action be taken.

R613—004—115. Confidential Information.

Information provided In the notice of Intention relating to the location, 
size, and nature of the mineral deposit, and marked confidential by the 
operator, shall be protected as confidential Information by the Board and the 
Division. The Information will not be a matter of public record until a 
written release Is received from the operator, or until the notice of 
intention Is terminated.

R613-004-116. Public Notice and Appeals.

1. Public notice will be u.emed complete when the following actions have been 
taken:

<1.) A description of the disturbed area and the tentative decision to 

approve or disapprove the notice of Intention shall be published by 
the Division In abbreviated form, one time only, in all newspapers 
of general circulation published in the county or counties where 
the land affected Is situated, and in a dally newspaper of general 
circulation In Salt Lake City, Utah.

(2.) A copy of the abbreviated Information and tentative decision shall 
also be mailed by the Division to the zoning authority of the 
county or counties in which the land affected Is situated and to 
the owner or owners of record of the land affected, as described In 
the notice of Intention.

2. Any person or agency aggrieved by the tentative decision may file a 
written protest with the Division, during the public comment period 

Identified In the notice, setting forth factual reasons for the complaint.

3. If no responsive written protests are received by the Division within
30 days after the last date of publication, the tentative decision of the 
Division on the notice of Intention shall be final and the operator will 
be so notified.



4. If written objections of substance are received by the 01vIsIon during the 
public comment period, a hearing shall be held before the Board In 
accordance with UCA 40-8-9, following which hearing the Board shall Issue 
Its decision,

R613-004-117. Notification of Suspension or Termination of Operations.

1. The operator need not notify the Division of the temporary suspension of 
mining operations.

2. In the case of a termination or a suspension of mining operations that has 
exceeded, or Is expected to exceed two <2) years, the operator shall, upon 
request, furnish the Division with such data as It may require to evaluate 
the status of the mining operation, the status of compliance with these 

rules, and the probable future status of the land affected. Upon review 
of such data, the Division will take such action as may be appropriate.

The Division may grant an extended suspension period If warranted.

3. The operator shall give the Division prompt written notice a termination 
or suspension of large mining operations expected to exceed five
(5) years. Upon receipt of notification, the Olvlslon shall, within 
30 days, make an Inspection of the property.

4. Large mining operations that have been approved for an extended
suspension period will be reevaluated on a regular basis. Additional
interim reclamation or stabilization measures may be required In order for 
a large mining operation to remain 1n a continued state of suspension. 
Reclamation of a large mining operation may be required after five

(5) years of continued suspension. The Division will require complete 
reclamation of the mine site when the suspension period exceeds 10 years, 
unless the operator appeals to the Board prior to the expiration of said 
10-year period for a longer suspension period.

R613-004—118. Revisions.

1. In order to revise a notice of Intention, an operator shall file a Notice 
of Intention to Revise Large Mining Operations (FORM MR-REV). This notice 
of Intention will Include all Information concerning the revision that 

would have been required In the original notice of Intention.

2. A Notice of Intention to Revise Large Mining Operations (FORM HR-REV) will 
be' processed and considered for approval by the Division In the same 
manner as an original notice of Intention. The operator will be 
authorized and bound by the requirements of the existing approved notice 

until the revision 1s acted upon and any revised surety requirements are 
satisfied. Those portions of the approved notice of Intention not subject 
to the revision will not be subject to review under this provision.

3. Large mining operations which have a disturbed area of five (5) acres or
less may refile as a small mining operation. Reclaimed areas must meet 
full bond release requirements before they can be excluded from, the 
disturbed acreage.
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R613-004-119. Amendments.

1. Ar; amendment Is an Insignificant change to the approved notice of
.. intention The Division will review the change and make the determination

of significance on a case-by-case basis.

2. A request for an amendment should be filed on the Notice of Intention to 
Revise Large Mining Operations (FORM MR-REV). An amendment of a large 
mining operation requires Division approval but does not require public 
notice.

R613-004-120. Transfer of Notice of Intention.

If an operator wishes to transfer a mining operation to another party, an 
application for Transfer of Notice of Intention - Large Mining Operations 
(FORM MR-TRL), muit be completed and filed with the Division. The new mine 
operator will be required to post a new reclamation surety and must assume 
full responsibility for continued mining operations and reclamation.

R613-004-121. Reports.

1. On or before January 31 of each year, unless waived in writing by the
Division, each operator conducting large mining operations must file an 
Annual Report of Mining Operations (FORM MR-AR) describing its operations 
during the preceding calendar year. Form MR-AR, Includes:

1 . 1 1 .

1 .12.

1.13. The reclamation work performed during the year and new surface 
disturbances created during the year.

2. The operator shall Include an updated map depicting surface disturbance 
and reclamation performed during the year, prepared in accordance with 
Rule R613—004—105.

3. The operator shall keep and maintain timely records relating to his 
performance under the Act, and shall make these records available to the 
Division upon request.

R613-004-122. Practices and Procedures; Appeals.

The Administrative Procedures, as outlined in the R613-005 Rules, shall be
applicable to minerals regulatory proceedings.

The location of the operation and file number of the approved 
notice of intention;

The gross amounts of ore and waste materials moved during the year, 
as well as the disposition of such materials;

KEY: Minerals reclamation 40-8-1
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R613-005 ADMINISTRATIVE PROCEDURES

R613-005-101. Formal and Informal Proceeding.

1. Adjudicative proceedings which shall commence formally before the Board In 
accordance with the rules of Practice and Procedure before the Board of 
Oil, Gas and Mining Include the following: R614-002-112, Failure to 
Reclaim, Forfeiture of Surety; R613-003-111, Failure to Reclaim,
Forfeiture of Surety; R613-003-112.5, Over 10-Year Suspension;
R6I3-004-114, Failure to Reclaim, R613-004-117.5, Over 10-Year Suspension,

2. Adjudicative p. feedings which shall commence informally before the 
Division In accordance with this Rule R613-005 include the following:
R613-002-'01, Notice of Intent to Commence Mining Operations, Variance 
Request; 1013-002-102, Extension; R613-002-107, Variance; R613-002-108, 
Unplugged Over 30 Days/Alternative Plan; R613-002-109, Reclamation 

Practices Variance; R613-002-109.13, Revegetation Approval; R613-002-110. 
Variance, Revocation or Adjustment of Variance; R613-002-111, Release of 
Surety; R613-002-114, New or Revised Notice of Intention; R613-003-101, 
Notice of Intention to Commence Small Mining Operations, Variance 
Requests; R613-003-107, Variances; R613-003-108, Unplugged over 30 
Days/Alternate Plan; R613-003-109, Reclamation Practices Variance;
R613-003-109.13, Revegetation Approval; R613-003-110, Variance,
Revocation, or Adjustment of Variance; R613-003-112, Waiver, Annual 
Report; R613-003-112.3 and R613-003-112.4, Termination or Suspension;

R613-003-112.5, Reevaluations, Reclamation; R613-003-113, Mine 
Enlargement; R613-003-114, Amendments; R613-003-116. Report Waiver;
R613-004-101, Notice of Intention to Commence Large Mining Operation, 

Variance Request; R611-004-102, Updated Information or Modifications;
R613-004-107, Variances; R613-004-108, Unplugged over 30 Days/ Alternate 
Plan; R613-004-111, Reclamation Practice, Variance; R613-004-111.13, 

Revegetation Approval; R613-004-112, Variances, Revocation or Adjustment; 
R613-004-113, Release of Surety; R613-004-117, Annual Report, Waiver;
R613-004-117.3 and R613-004-1 17.4, Termination or Suspension;

R613-004-117.5, Reevaluations, Reclamation; R613-004-118, Revisions; 
R613-004-119, Amendments; R613-004-121, Annual Report, Waiver.

3. Adjudicative proceedings which shall commence before the Board but follow 
the procedures for the Informal process In this Rule R613-005 Include the 
following: R613-002-111, Surety, Form and Amount; and R613-004-113,
Surety, Form and Amount.

R613-005-102. Informal Process.

Adjudicative proceedings declared by these rules hereinabove to commence In 
the informal phase shall be processed according to Rule R613-005 et seq. 
below. All other requirements of the Mineral Rules shall apply when they 
supplement these rules governing the Informal phase and when not In conflict 
with any of the rules of R613-005. Notwithstanding this, any longer time 
periods provided for In the Mineral Rules shall apply.

R613-005-103. Definitions.

Definitions as used In these rules may be found under R613-001-106.



R613-005-104. Cowmencement of Adjudicative Proceedings.

1. Except for emergency orders described further In these rules, all 
adjudicative proceedings that commence In the Informal phase shall be 
commenced by either:

1.11. A Notice of Agency Action, If proceedings are commenced by the 
Board or Division; or

1.12. A Request for Agency Action, If proceedings are commenced by
persons other than the Board or Division.

2. A Notice of Agency Action shall be filed and served according to the 

following requirements:

2.11. The Notice of Agency Action shall be In writing and shall be signed 
on behalf of the Board If the proceedings are commenced by the 
Board, or by or on behalf of the Division Director If the 

proceedings are commenced by the Division. A Notice shall Include:

2.11.111 The names and mailing addresses of all persons to whom
notice Is being given by the Board or Division, and the
name, title, and mailing address of any attorney or 
employee who has been designated to appear for the Board 
or Division;

2.11.112 The Division's file number or other reference number;

2.11.113 The name of the adjudicative proceeding;

2.11.114 The date that the Notice of Ager:y Action was mailed;

2.11.115 A statement that the adjudicative proceeding 1s to be 
conducted Informally according to the provisions of these 
Rules and Sections 63-46b-4 and 63-46b-5 of the Utah Code 
Annotated (1953, as amended), if applicable;

2.11.116 A statement that the parties may request an Informal 
hearing before the Division within ten (10) days of the 
date of mailing or publication and that failure to make 

such a request for hearing may preclude that party from 
any further participation, appeal or judicial review In 

regard to the subject adjudicative proceeding;

2.11.117 A statement of the legal authority and jurisdiction under 
which the adjudicative proceeding Is to be maintained;

2.11.118 The name, title, mailing address, and telephone number of 
the Division Director; and

2.11.119 A statement of the purpose of the adjudicative proceeding 

and, to the extent known by the Division Director, the 
questions to be decided.



2.12. Unless waived, the Division shall:

2.12.111 Mall the Notice of Agency Action to each party and any

other person who has a right to notice under statute or 
rule; and

2.12.112 Publish the Notice of Agency Action If required by 
statute or bv the Mineral Rules.

2.13. All the listed adjudicative processes that commence Informally may
be petitioned for by a person other than the Division or Board.

That person's Request for Agency Action shall be In writing and
signed by the person invoking the jurisdiction of the Division or
by his or her attorney, and shall Include:

2.13.111 The names and addresses of all persons to whom a copy of 
the Request for Agency Action Is being sent;

2.13.112 A space for the Division's file number or other reference 
number;

2.13.113 Certificate of mailing of the Request for Agency Action;

2.13.114 A statement of the legal authority and jurisdiction under 
which Division action is requested;

2.13.115 A statement of the relief or action sought from the
Division; and

2.13.115 A statement of the facts and reasons forming the basis 
for relief or action.

2.14. The person requesting the Division action shall use the forms of 
the Divisloi. with the additional Information required by Rule

R613-005-104.2.13 above. The Division is hereby authorized to 
codify said forms in conformance with this rule. Said forms shall 
be deemed a Request for Agency Action. The person requesting 
agency action shall file the request with the Division and shall, 
unless waived, send a copy by mall to each person known to have a 
direct Interest in the requested agency action.

2.15. In the case of a Request for Agency Action, the Division shall, 
unless waived, Insure that notice by mail has been promptly given 

to all parties, or by publication when required by statute or the 
Mineral Rules. The written notice shall:

2.15.111 Give the Division's file number or other reference number;

2.15.112 Give the name of the proceeding;

2.15.113 Designate that the proceeding is to be cone’ c ted 
Informally according to the provisions of these Rules and 
Section 63-46b-4 and 63-46b-5 of Utah Code Annotated ^  
(1953, as amended), if applicable;
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2.15.114 A statement that the parties may request an Informal 
hearing before the Division within ten (10) days of the 

date of mailing or publication and that failure to make 
such a request may preclude that party from any further 
participation, appeal or Judicial review In regard to the 
subject adjudicative proceeding;

2.15.115 Give the name, title, mailing address, and telephone 
number of the Division Director; and

2.15.116 If the purpose of the adjudicative proceeding Is to award 
a license or other privilege as to wh'ch there are 
multiple competing applicants, the Division may, by rule 
or order, conduct a single adjudicative proceeding to
determine the award of that license or privilege.

R613-005-105. Conversion of Informal to Formal Phase.

1. Any time before a final order is issued In any adjudicative proceeding 
before the Division, the Division Director may convert an informal 

adjudicative proceeding to a formal adjudicative proceeding If;

1.11. Conversion of the proceeding Is In the public interest; and

1.12. Conversion of the proceeding does not unfairly prejudice the rights 
of any party.

2. An adjudicative proceeding which commences Informally shall also be 
processed formally If an appeal to t ;e Board is filed under the rules
herelnbelow. Such an appeal changes the character of the adjudicative
process to a contested case which requires a formal hearing process before 
the Board or Its designated Hearing Examiner to best protect the interests 
of the public as well as the parties involved.

R613-005-106. Procedures for Informal Phase.

1. A Request for Agency Action or Notice of Agency Action shall be the method 

of commencement of an adjudicative process as previously discussed In 
these rules.

2. The mailing requirements of Rule R613-005-104<b)<2)(i) and 
R6T3—005—104<b>(4>, whichever Is applicable, shall be met.

3. The Notice of Agency Action shall be published In a newspaper of general 

circulation likely to give notice to Interested persons when required by 
statute or by these Mineral Rules.

4. All notices required herein shall Indicate the date of publication or 
mailing and specify that any affected person may file with the Division 
within ten (10) days of said date, a written objection and request for 
Informal hearing before the Division and that failure to make such a 
request may preclude that person from further participation, appeal or 
judicial review in regard to the subject adjudicative proceeding. Said 
ten (10) day period shall be v/aived If the Division receives a waiver 

signed by those entitled to notice under these rules.



5. In any hearing, the parties named In the Notice of Agency Action or In the 
Request for Agency action shall be permitted to testify, present evidence, 
and comment on the Issues.

6. Hearings will be held only after timely notice to all parties.

7. Discovery Is prohibited, but the Division Director may Issue subpoenas or 
other orders to compel production of necessary evidence.

8. All parties shall have access to Information contained In the Division's 
files and to all materials and Information gathered In by Investigation,
or to the extent permitted by law.

9. Intervention Is prohibited, except where required by federal statute or 
rule.

10. All hearings shall be open to all parties.

11. Within a reasonable time after the close of the hearing, or after the 
parties' failure to request a hearing within said ten (10) day period, the 
Division Director shall Issue a written, signed order that states the
following:

11.11 The decision;

11.12 The reasons for the decision;

11.13. A notice of the right to appeal to the Board; and

11.14. The time limits for filing an appeal.

12. The Division Director's order shall be based on the facts appearing In the 

Division's files and on the facts presented In evidence at any hearings.

13. Unless waived, a copy of the Division Director's order shall be promptly 
mailed to each of the parties.

14. The Division may record any hearing. Any party, at his or her own 
expense, may have a reporter approved by the Division prepare a transcript 
from the Division's record of the hearing.

15. Nothing in this section restricts or precludes any Investigative right or 
power given to the Division by another statute.

16. Default. The Division Director may enter an order of default against a 

party if the party falls to participate In the adjudicative proceeding.
The order of default shall Include a statement of the grounds for default 
and shall be mailed to all parties. A defaulted party may seek to have 
the Division Director set aside the default order and any order in the 
adjudicative proceeding Issued subsequent to the default order, by 

following the procedures outlined In the Utah Rules of Civil Procedure. 
After Issuing the order of default, the Division shall conduct any further 
proceedings necessary to complete the adjudicative proceeding without the 
participation of the party in default and shall determine all Issues in
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the adjudicative proceeding, Including those affecting the defaulting 
party. Notwithstanding this, In an adjudicative proceeding that has no 
parties other than the Division and the party In default, the Division 
Director shall, after Issuing the order of default, dismiss the proceeding.

17. Appeal of Division Order. Any aggrieved party that participated at a 
hearing before the Division or an applicant who Is aggrieved by a denial 
or approval with conditions, may file a written appeal to the Board within 
ten (10) days of the Issuance of the order. The written appeal shall be 
In the form of a Request for Agency Action for a formal hearing before the 
Board or Its designated Hearing Examiner In conformance with the Rules of 

Practice and Procedure before the Board of Gil, Gas and Mining, and shall 
also state the grounds for the appeal and the relief requested.

18. Emergency Orders. Notwithstanding the other provisions of these rules,
the Division Director or any member of the Board Is authorized to Issue an
emergency order without notice and hearing In accordance with applicable 
law. The emergency order shall remain in effect no longer than until the 
next regular meeting of the Board, or such shorter period of time as shall 
be prescribed by statute.

18.11. Prerequisites for Emergency Order. The following must exist to
allow an emergency order:

18.11.111 The facts known to the Division Director or Board member 
or presented to the Division Director or Board member 
show that an Immediate and significant danger of waste or
other danger to the public health, safety, or welfare
exists; and

18.11.112 The threat requires Immediate action by the Division 
Director or Board member.

18.12. Limitations. In issuing Its Emergency Order, the Division Director
or 8oard member shall:

18.12.111 Limit Its order to require only the action necessary to 

prevent or avoid the dange to the public health, safety, 
or welfare;

18.12.112 Issue promptly a written order, effective Immediately, 
that Includes a brief statement of findings of fact, 
conclusions of law, and reasons for the Division 
Director's or Board member's utilization of emergency 
adjudicative proceedings;

18.12.113 Give immediate notice to the persons who are required to 
comply with the order; and

18.12.114 If the emergency order issued under this section will 

result In the continued infringement or Impairment of any 
legal right or interest of any party, the Division shall 
commence a formal adjudicative proceeding before the
Board of 011, Gas and Mining. ^
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R613-005-107. Exhaustion of Administrative Remedies.

1. Persons must exhaust their administrative remedies In accordance with 
Section 63-46b-l4, Utah Code Annotated (1953, as amended), prior to 
seeking Judicial review.

2. In any Informal proceeding before the Division, there Is an opportunity 
given to request an informal hearing before the Division. If a timely 
request Is made, the Division will conduct an Informal hearing and Issue a 
decision thereafter. Only those aggrieved parties that participated In 
any hearing or an applicant who Is aggrieved by a denial or an approval
v/ 1th conditions will than be entitled to appeal such 01v1s1 on decision to 
the Board within ten (10) days of Issuance of the Division order. Such 
appeal shall be treated as a contested case which 1s processed as a formal 
proceeding under the Rules of Practice and Procedure before the Board of 
Oil, Gas and Mining. Such rights to request an Informal hearing before 
the Division or to appeal the Division order and have the matter be 
cor ;ted and processed formally are available and adequate administrative 
remedies and should be exercised prior to seeking judicial review.

R613-005-108. Waivers.

Notwithstanding any other provision of these rules, any procedural matter, 

Including any right to notice or hearing, may be waived by the affected 
person(s) by a signed, written waiver 1n a form acceptable to the Division.

R613-005-109 - Severability.

In the event that any provision, section, subsection or phrase of these rules 
Is determined by a court or body of competent jurisdiction to be Invalid, 
unconstitutional, or unenforceable, other remaining provisions, sections, 
subsections or phrases shall remain in full force and effect.

R613-005-110. Construction.

The Utah Administrative Procedures Act described In Title 63, Chapter 46b of 
the Utah Code Annotated (1953, as amended) shall supersede any conflicting 
provision of these rules. T. ese rules should be construed to be In compliance 
with said Act.

R613-005-111. Time Periods.

Nothing In these rules may be interpreted to restrict the Division Director, 
for good cause shown, from lengthening or shortening any time period 

prescribed herein.

KEY: Minerals reclamation 
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DRIFT
(3/31/88)

Summary of the Wyoming DEQ-LQD Proposed Bond Pool

A. INTRODUCTION

Thia summary Is Intended to familiarize Interested parties vith the 
Department of Environmental Quality - Land Quality Division's proposed Bond 
Pool Program for meeting the bonding requirements as set forth in W.S. 35-11- 
<17.

Over the last few years the Land Quality Division has noticed the 
increased difficulty mining operators have had in obtaining reclamation 
performance bonds. It the present time, uost operators must post lOOf liquid
collateral for any surety bond or bank letter of credit that is obtained for
use as a reclamation bond. The practice of requiring thia collateral by 
insurance companies and banks has put a financial burden on many of the 
state's small mine operators. To reduce the burden on these operators, the 
LQD proposes to set up a Bond Pool program in which operators could
participate to meet our bonding requirements.

The Bond Pool concept works much like an insurance policy where the 
operator would pay an annual fee to the pool and in turn the pool reserves 
will cover the operator's bonding liability. It should be noted that the Bond 
Pool program Is an alternate form of bonding such as a surety or a self bond, 
and the operator la free to go from one method of bonding to another at any 
time.

%

The Bond Pool program would be available to all operators with coal 
permits, large mining permits, small mining permits, ten-acre exemptions,
licences to explore, coal notifications and drilling notifications with a
total bonding liability of $50,000 or less. The $50,000 celling is explained 
below and may be raised in the future if the program can generate enough 
revenue to cover the larger bonds.

B. PROGRAM SET UP 4 OPERATION

1. BOND AMOUNTS 4 DISTRIBUTION -

A study of current bonding distribution was conducted in order to
determine the maximum allowable bond that would keep a single operation from 
bankrupting the pool and atill allow the maximum number of participants.

Table 1 on Page 3 shows the LQD's total bond distribution as of March $, 
1988. The distribution shows that most of the <ollars held for bonds are In 
the upper ($5 mil to $100 mil) bond ranges, while the majority of the 
permitted operators are in the lower bond ranges. Since thu intentioa of the 
pool is to help as many operators as possible, the number of permits in 
certain bond ranges were studied rather than the total dollar amount held in 
any range.



Draft

Proposed Bonding Pool
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If you plot the number of permits versus the bond amounts in a line graph 
form, as in Figure 1 on Page <, you con see that the majority of ths permits 
bonded are for amounts of less than $50,000. All bond ranges of over $50,000, 
as shown in Table 1, oontain less than 2$ of the total bonding volume. 
Cumulatively, permits with bonds between $0 and $50,000 represent 83$ of the 
total LQD bonded operators as shown in the pie graph of figure 2 on Page 5.

In order to include the maximum number of operators in the state and 
maintain a ceiling that would not bankrupt the pool, should the largest 
operator forfeit, a bonding limit of $50,000 was set for the program.

2. FEE REQUIREMENTS -

In order to determine what yearly member fees would be required to pay for
reclamation due to forfeitures, actual LQD bond forfeitures were compiled for 
the last six years. Table 2 on Page 6 shows bond fofeiture numbers and 
amounts for the years of 1982 through 1987 for bonds of $50,000 or less.

The average annual statewide bond forfeiture total for the last six years
was $22,<60. The current total dollar amount held for bonds under $50,000 is 
$<,337,000. To determine what an average percent of forfeiture would be each 
year, you divide $22,<60 by $<,337»000 and you get 0.51. This Is an actuarial 
figure which should be correct regardless of how many participants the pool 
has. Since bond requirements are not based on estimated reclamation costs for 
ten acre exemptions, 0,5$ would not be ndequate to cover forfeitures if a 
large amount of ten acre exemptions were to forfeit in any one year. If the
0.5$ is accelerated to 3$ the state would be given a factor of safety of 
five. This should enable the state to cover the loss in any given year.

In order to recover the projected 3$ loss each year, the participants of 
the pool must pay a yearly 3$ premium on their current bond estimate. In 
addition, the participants must post a one-time deposit equal to 10$ of their 
bond estimate with the Department to be held until the permit is terminated.
Is an example, the operator with a $3,000 bond would post a $300 deposit and 
pay a yearly fee of $90.00. If the operator's bond estimate should increase 
any time during the life of his operation, the operator would be required to 
increase his 10$ deposit and his yearly fee accordingly. Further examples of 
fee calculations are ahown on Page 8.

With the current 100$ collateral requirement, Table 1, page 3, shows 
approximately $<,000,000 is tied up in cash bonds or as collateral for Surety 
Bonds and Letters of Credit. Under the fee requirements of the bond pool, 
each participating operator would get up to 90$ of their tied-up capital 
released for use elsewhere.



TABLE 1
LQD PERMIT/BOND SUMMART 13 Of 3/4/88

BOND NUMBER % OP TOTAL $ AKT. f OP TOTAL
AMOUNT OP PERMITS PERMITS OP BONDS $ AKT. FOR

.EGEND | I 1000 IN RANGE IN RANGE IN RANGE ALL BONDS

A 0-* 271 28.11 179261 0.01
B 1-3 311 31.73 656215 0.04
C 3-5 18 1.84 78259 0.00
D 5-10 131 13.37 1274777 0.08
E 10-20 29 2.96 455830 0.03
P 20-30 26 2.6 5 658683 0.04
0 30-40 10 1.02 366188 0.02
F 40-50 14 1.43 660867 0.04
I 50-60 7 0.71 392476 0.03
J 60-70 5 0.51 321284 0.02
K 70-80 4 0.41 301082 0.02
L 80-90 5 0.51 434319 0.03
M 90-100 9 0.92 900000 0.06
N 100-125 8 0.82 863685 0.06
0 125-150 0 0.00 0 0.00
P 150-175 1 0.10 157000 0.01
Q 175-200 6 0.61 1168862 0.07
R 200-225 3 0.31 851539 0.05
S 225-250 4 0.41 748499 0.05
T 250-275 2 0.20 534408 0.03
D 275-300 3 0.31 877140 0.06
7 300-400 6 0.61 2213875 0.14
V 400-500 15 1.53 7014082 0.45
X 500-600 2 0.20 1059000 0.07
T 600-700 3 0.31 1995000 0.13
Z 700-800 3 0.31 3069421 0.20
A' 800-900 1 0.10 875000 0.06
B' 900-1000 2 0.20 1989566 0.13
C* 1000-2000 7 0.71 9177264 0.59
D 1 2000-3000 7 0.71 17428373 1.11
E* 3000-4000 4 0.41 13907491 0.89
F* 4000-5000 3 0.31 13336200 0.85
G* 5000-10000 9 0.92 109777295 7.01
H* 10000-2000C 14 1.43 322974451 20.61
I' 20000-30000 10 1.02 498556146 31.81
J' 30000-40000 4 0.41 131835752 8.41
K' 40000-50000 3 0.31 132532080 8.46
L* 50000-60000 1 0.10 58145486 3.71
M* 60000-70000 2 0.20 130444173 8.32
N' 70000-80000 0 0.00 0 0.00
O' 80000-90000 0 0.00 0 0.00
P» 90000-100000 1 0.10 98900000 6.31
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YEAR

1982

1983

1984

1985

1986 

1987

TABLE 2

NUMBER OF 
BONDS FORFEITED

5

4

4

7

8 
11

TOTAL AMOUNT 
OF BONDS

$16,984 

$22,400 

$17,879 

$53,500 •« 

$ 6,219 

$17,775

X r $22,460

•* One bond Mounted to 
$41,000 of this total
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3. RELEASE OF BONDS -

The 10? deposit vlll be held by the State from the time of permit approval 
until successful revegetation has been established and too permit Is 
terminated. The 3? yearly fee vlll be assessed froa tb.'i time of permit 
approval until final seeding has been completed, at which time It will be 
suspended. Only the 10? deposit vlll be held between seeding and successful 
revegetation. This Is equivalent to releasing 90? of the operator’s bond at 
the time of eeedlng.

4. BOND FORFEITURES -

If a pool member’s bond Is forfeited under the provisions of W.S. 35-11- 
*21, the LQD will take the operator’s 10? deposit plus the necessary pool 
ftmds and complete the reclamation- The State vould have the option of suing 
the operator if the cost of reclamation exceeded the estimated costs, as is 
presently the case. Should a member stop paying his annual fees, he will be 
suspended from the pool, lose his 10? deposit, and will be required to obtain 
a different form of bonding Immediately. If the operator does not obtain an 
alternate bond and the State Is forced to reclaim the operation, the operator 
could be sued for the cost of the reclamation. This will be viewed as 
forfeiture of bond and the operator will not be allowed to repermit in the 
State.

5. FEE CHANGES -

Each year an actuarial study will be carried out to determine if yearly 
fees are adequate to maintain the pool or if they should be raised or 
lowered. It Is possible that when an upper limit (perhaps $1.5 million) Is 
reached in the pool fund, the yearly fees could be waived for those members 
who have been In the program for some time or the $50,000 ceiling could be 
raised to allow more pool participants. A board or panel may be needed to 
make the fee schedule and pool limit decisions. If this proves to be the 
case, either the Environmental Quality Council, the Land Quality Advisory 
Board, or a new bond pool board could be given rule making authority and 
used for this purpose.

6. STARTING THE POOL -

In order to get the Bond Pool program up and running, a grant of $100,000 
from the DEQ’a Trust in Agency account would be needed. This grant would 
protect the pool from being depleted before it could build up its own 
reserves. Use of the Trust In Agency money is Justified since the money would 
o d y  be used for bond forfeitures on which adequate pool funds were not 
available. Funds borrowed from the Trust in Agnecy account would be repaid 
when the bond pool is actuarialy stable.
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7. HOW FITMENTS IRE MADE -

As with any other form of bonding, the operator would be required to hare 
the appropriate bond in-place prior to affeoting any land. With a new permit 
application, the operator would put up the appropriate 10? deposit and pay the 
3% annual premium. An evaluation of the bond would be Bade every year upon 
receipt of the annual report. The Department would advise the operator to 
post a 10? deposit for any new lands which are projected to be affected during 
the coming year and to pay the 3? annual premium. Wo new lands could be 
affected until the appropriate deposits and fees were paid.

Figure 3
Example Calculations for Bond Pool Payments

Example for Small Mining Permit

Initial Application - Projects 10 acres of disturbance 1st year t estimated 
reclamation cost of $1,000 per acre

10? deposit * $1,000
3? annual premium = $300

1st Annual Report - Projects additional 5 acres of disturbance (total 15 ae.).

10? deposit = $500 (in addition to $1,000 already on deposit)
3? annual premium = $h50 (15 acres)

2nd Annual Report - Projects additional 5 acres of disturbance (total 20 ae.).
Also reports 5 acres have been seeded.

10? deposit * $500 (in addition to $1,500 already on deposit)
3? annual premium = $450 (net 15 aores)

3rd Annual Report - Reports that all lands have been reclaimed.

10? deposit remains at $2,000 (20 acres)
3? annual premium is waived since all lands have been seeded.

5th Annual Report - Reclamation deemed acceptable by DEQ-LQD.

Deposit of $2,000 returned to operator and permit Is cancelled.
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Example for Ten-Acre Exemptions

Initial Application - Projects 10 acres of disturbance for life of mine.
Bonding set by statute at $300 per aore.

10? deposit a $300 
3? annual premium a $90

1st Annual Report - Reports all 10 acres affected.

No additional deposit required.
3? annual premium a $90

2nd Annual Report - Reports all 10 acres reclaimed.

No additional deposit.
Annual premium waived.

4th Annual Report - Reclamation deemed acceptable by DEQ-LQD.

Deposit of $300 returned to operator and permit is cancelled.

8. DEQ MANPOWER REQUIREMENTS -

Existing DEQ financial staff will set up the pool fund and track pay-ins 
and pay-outs as long as possible. If the pool grows too large for existing 
staff to handle, another person will be hired and paid with pool proceeds.

9. STATUTORT CHANGES -

A new section will have to be added to the Wyoming Statutes allowing for 
the Bond Pool and giving the chosen board rule making authority. Regulations 
will also have to be written for the program's use.

10. COMPLIANCE REQUIREMENTS -

Operators of existing operations must be in compliance with the Wyoming 
Environmental Quality Act and Land Quality Rules and Regulations and must be 
current on reclamation to qualify for the pool. The LQD Advisory Board would 
have the final say on any disputes.

C. SUMMART

DEQ/LQD is proposing to set up a Bond Pool program for us# by mining 
operators with total bonding liability of $50,000 or less. Requirements of 
the pool would be a 10? deposit and a 3? yearly premium on the operator's 
current bond evaluation. The 3? premium will be waived when the operator
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completes, final seeding. The 10$ deposit vlll be returned upon 
successful revegetation and perait termination. Should the operator forfeit 
his bond, he vlll lose the 10$ deposit and the State vlll be responsible for 
reclamation of his permit. Fees vlll be set bj a Board, based on a yearly 
actuarial study of the program's assets.



COMMENTS OF 
NEIL MACKINNON, PRESIDENT OF HYAK MINING COMPANY 

ON PENDING LEGISLATION 
CONCERNING RENTS AND ROYALTIES 

FROM  MINING OPERATIONS ON STATE LAND

Februa/y 28,1989

During the past several months I, like virtually everyone associated with the mining in­
dustry in Alaska, have spent a considerable amount, of time thinking about the issue of rents 
and royalties from mining operations on state land. The issue has so many facets and in­
terrelationships that it is difficult to distill into a single presentation which will reflect the 
essence and be understandable in the context of the pending legislation.

Does Alaska want a mining industry?

The first question to be asked is whether it is the policy of the State of Alaska to develop 
a mining industry. Historically, this question has been greeted with mixed responses. On 
the one hand, there are those who acknowledge that mining is a labor intensive industry 
which will generate revenue and jobs for Alaskans for decades to come, and, because of 
the rich mineral wealth with which Alaska is blessed, there needs to be no shortage of 
mines. On the other hand, there are those who associate mining with a variety of negative 
feelings, believing that mining necessarily involves everything from pollution and visual 
impacts to a diminution of the quality of life for those who live near mining operations. 
Until the State acknowledges that mining contributes more than just tax dollars this 
schizophrenic condition will continue.



Mining means new investment, jobs and tax revenue 

To get a feeling for the ball park we were playing in, look at a hypothetical gold mine in 
Alaska, the same mine in Nevada, and the same mine in Idaho. To understand the sig­
nificance of this analysis, it is necessary to start with the premise that whenever the govern­
mentputs its hand in thepocket of its citizenry, itistcLcation. It makes little difference whether 
it is called tax or rent or royalty or fees or anything else. This analysis compares the level 
of taxation in these three jurisdictions.

While the analysis merits close study the bottom line is that the State and local tax share 
today is higher in Alaska than in the other two States. This comparison also does not ac­
count for the higher capital and operating costs of doing business in Alaska, nor does it 
take into account the longer lead time associated with regulation and permitting in Alas­
ka. For instance, in Nevada and Idaho, a Forest Service plan of operations for exploration 
can be approved within weeks, while in Alaska it frequently takes many months to get ap­
proval for routine work associated with mineral exploration.

The attached enclosure also demonstrates what mining can represent just in terms of new 
investment, year-round jobs and revenue. In the example of a small mine, the local com­
munity would benefit from an local investment of fifteen million new dollars spent on goods 
and services, a hundred new year-round jobs, and direct revenues in the form of local sales 
and property taxes of over a million dollars. For a large mine, the effect is even more 
dramatic. One hundred fifty million dollars of new money would be invested in the State, 
four hundred primary jobs would be created and over nine million in sales and property 
taxes would be generated. While such mines will not replace Prudhoe Bay, they represent 
a revenue potential which the State can ill-afford to ignore or discourage.



Mining makes permanent contributions 

Mining is an intensive use of a small amount of land relative to its economic output. It 
provides direct and secondary year-round employment in rural areas of the State and con­
structs the infrastructure and utilities which benefit the citizens long after the mines are 
worked out. Juneau is a prime example of this fact; its power system was first devised to 
serve the mines, but in turn came to serve the entire community after the mines closed. 
Also, mineral development draws additional non-mining support facilities on adjacent 
lands affording the State the opportunity to gain revenues from that land as well.

Taxation can be a disincentive to investment 

While the citizen obliged to pay taxes is never going to be really happy with the obligation 
to pay, it is important for legislators to realize that if mining operations are going to 
generate revenue for the State, the State must set its tax (including rents and royalties) at 
a level which will encourage mineral investment, so that the industry can get to a point 
where it can pay the taxes. Alaska cannot attract the risk capital from other areas unless 
it offers competitive advantages over those areas. We compete with Nevada, Idaho and 
the rest of the world for this capital. Many of those locations have important natural ad­
vantages over Alaska already. By loading up our mines with assessment work, rents, royal­
ties, and license taxes we send a signal that Alaska lands are not worth the cost of explora­
tion. Mines are made not found. They can be easily "unmade" by unrealistic taxation.

Reclamation has no part in this legislation 

Although reclamation was not a part of the court decision in T rustees v. State and there­
fore not a part of the proposed legislation, its inclusion in this bill is being pushed by the 
environmentalists. The reasoning is that if the legislature does not address reclamation 
now, then it never will. Two points must be made in conjunction with this point: First, we



need a rents or royalties bill now to satisfy the mandate of the court this year. Second, 
reclamation is a complex and technical subject, deserving proper consideration on its own 
merits. Ironically, the State already has ample authority to require reclamation on State 
land, and it routinely places reclamation requirements in the miscellaneous land use per­
mits which are required in order to mine. To address reclamation in the context of this bill 
is simply inappropriate.

Technical points relating to the pending proposals

Mineral in Character

• The "mineral in character" definition can be used to solve the least common denominator 
effect which results from including all State lands under a single rent/royalty system. In 
order to induce anyone on State land, if a uniform rent or royalty is applied it will have to 
be set at a level which the most marginal land can support. In other words, rent constitutes 
a burden on the land inversely proportional to the mineral value of the land. The greater 
the amount of land which the State wishes to have explored and developed for its mineral 
values the lower the rent will have to be.

• Although including all lands under one "rental agreement," makes management easier, it 
necessarily means that the rents and royalties must be set at a level as low as the least 
productive can bear. If the State truly desires to maximize revenue from mining opera­
tions, it would set rents and royalties on the basis of the productivity of the lands involved. 
This system will require active management on the part of the State. If the State seeks 
more than a nominal tax, then it must make more than a nominal effort to develop the base 
that provides that tax. On the other hand, if the State wishes to minimize the administra­
tive costs associated with mining on State land, it should simplye bill claimholders a flat 
fee per claim and be done with it.



Royalties

The opinion of the Supreme Court does not require a royalty and rent too. The State al­
ready has a mining license tax based on net profits from mining operations that applies to 
all mines in Alaska regardless of whether the State owns the land or not. Adding an addi­
tional tax in the form of a royalty on operations on State land creates a disincentive to 
produce minerals on State land and diminishes, not increases, the revenue the State will 
receive. It should be noted that under the administration’s proposal, the bulk of the 
revenue generated would be from rents ($700,000) rather than royalties ($50,000). The 
additional administrative cost of verifying and collecting the royalty hardly appears to jus­
tify the imposition. (Note that the State does almost nothing to enforce the Mining License 
Tax at this time.) The odds that any given mineral discovery will result in a mine are less 
than one thousand to one. This fact alone means that there will always be many more claims 
than producing mines. In Alaska today, although the State controls an area nearly the size 
of California, there is only one significant producing mine on State land. It is unequivocal 
that the State will always derive more money from rents than royalties no matter what the 
rate of taxation.

The proposed royalty scheme is unfair and misdirected 

The proposed legislation has a significant drafting problem inasmuch as it taxes the wrong 
party. The bill purports to make the claimholder responsible for the payment of the royal­
ty, although in many cases, it is not the claimholder who is producing from the property. 
The normal experience is for a claimholder to lease his claims to a mining company if he 
can. Although in the future it will undoubtedly be a part of the boilerplate in mining agree­
ments on State land for the producer to pay the production royalty due the State, such a 
provision is not generally included in existing mining leases, therefore the claimholder, not



the producer will have to pay the royalty. This would be analogous to requiring the landlord 
of a commercial building to pay taxes based upon the income of the tenant. It simply is not 
fair.

Another curious aspect of the royalty provision is that it requires the minimum royalty to 
be paid even if the mine is operating at a loss.

In addition, the minimum royalty rate is set at a level which would result in it taking effect 
in some circumstances if the profitability of the operation drops below 40% . Very few busi­
nesses are lucky enough to achieve such profitability. With this schedule, the State is saying 
that any mines not making at least a 40%  profit will pay more taxes than mines that achieve 
this level of profit. Stating this proposition otherwise, the tax is regressive in that it char­
ges less tax to highly profitable operations than it does on operations which are less 
profitable. Hence, one must be able to project at least 40%  profitability to justify mining 
on State land.

Legislation will precipitate further litigation 

Although this legislation was spawned from litigation which disrupted a system of manag­
ing State mining claims which has been in place from Statehood, unless some of the more 
inequitable irregularities are resolved, it will engender a great deal more litigation. There 
can be no doubt that requiring the claimholder to pay rents and royalties calculated on the 
basis of occupancy and production of leased ground will result in both tenants and lax col­
lectors being sued. Traditionally, claimholders require the lessee to maintain the claims 
in good standing during the term of the lease; however, the lessor may not have provided 
for the collection of rent in his lease, therefore if this bill is enacted the landlord will be 
obliged to pay the State for claims which he cannot drop and at the same time not be able 
to derive any revenue from them. The only solution - sue.
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We hope that these comments will be helpful in fashioning a fair statute which responds 
to the mandate of the Supreme Court. The mining industry in Alaska has an obligation to 
pay its fair share of taxes, including rents and royalties to the State, but it is important that 
the State realize that miners are only one of many users of State lands. Our impact in terms 
of environmental disruption and visual impact has been trivial, but our contribution has 
been immense. From Quartz Hill to Kotzebue, from Fairbanks to Kennecott, from Nome 
to Juneau, the history of Alaska has been and will be written in terms of our mining heritage. 
The great mines of another era our the living monuments to Alaska’s past. The highways 
and trails which now link communities frequently have an old minesite at their end. 
Whether your are speaking of the Treadwell Ditch or the road to the DeLong Mountains, 
you are confronted with a contribution by the mining industry to Alaska.

We in Alaska have an obligation not to kill the goose that lays the golden egg, but to take 
another gander at how best to bring that industry to life.

Conclusion
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Box V
Juneau. Alaska 99811 

'907) 4654797

Box 55028
North Pole. Alaska 99705 

'907) 488 0862

Sen a to r  3(ahn 5 L  (J)ack) Caghtli
Alaska ^tatc legislature

M E M O R A N D U M

To: S e n a t o r  B e t t y e  F a h r e n k a m p
S e n a t e  R e s o u r c e  C o m m i t t e e  C h a i r
a n d  M e m b e r s  o f  t h e  S e n a t e  R e s o u r c e  C o m m i t t e e

F r o m :  S e n a t o r  J a c k  C o g h i l l  

Re: 6(i) C o m m e n t s  f o r  C o

Dat e :  F e b r u a r y  22, 1 9 8 9

M e e t i n g

D u e  t o  t h e  t e c h n i c a l  n a t u r e  o f  m y  c o m m e n t s  t o d a y  b e f o r e  t h e  
c o m m i t t e e  r e g a r d i n g  M i n e r a l  I n  C h a r a c t e r  l a n d s ,  I h a v e  
a t t a c h e d  a c o p y  o f  t h e  t e x t  f o r  y o u r  c o n s i d e r a t i o n .
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1. T H E R E  IS N O  D E F I N I T I O N  O F  " M I N E R A L  I N  C H A R A C T E R "  I N  F E D E R A L  

S T A T U T E S ; H O W E V E R ,  O V E R  T H E  Y E A R S  T H E  C O U R T S  H A V E  D E F I N E D  I T  

I N  A  V A R I E T Y  O F  W A Y S .

2. T H E  M O S T  A U T H O R I T A T I V E  T E S T  F O R  D E T E R M I N I N G  T H E  M I N E R A L  

C H A R A C T E R  O F  L A N D  W A S  A N N O U N C E D  B Y  T H E  U N I T E D  S T A T E S  S U P R E M E  

C O U R T  IN D I A M O N D  C O A L  A N D  C O K E  v. U N I T E D  S T A T E S  I N  1 9 1 4 ,  A N D  

I T  I S  S T I L L  U S E D  T O D A Y .  I N  T H I S  C A S E  T H E  S U P R E M E  C O U R T  S A I D :

" I T  M U S T  A P P E A R  T H A T  T H E  K N O W N  C O N D I T I O N S  ... W E R E  P L A I N L Y  

S U C H  A S  T O  E N G E N D E R  T H E  B E L I E F  T H A T  T H E  L A N D  C O N T A I N E D  M I N E R A L  

D E P O S I T S  O F  S U C H  Q U A L I T Y  A N D  Q U A N T I T Y  A S  W O U L D  R E N D E R  T H E I R  

E X T R A C T I O N  P R O F I T A B L E  A N D  J U S T I F Y  E X P E N D I T U R E S  T O  T H A T  E N D . "

T H I S  T E S T  C O N T I N U E S  T O  B E  Q U O T E D  IN N U M E R O U S  F E D E R A L  C O U R T  

C A S E S  A N D  I N T E R I O R  D E P A R T M E N T  A D M I N I S T R A T I V E  A C T I O N S .

I T  IS C L E A R  T H A T  T H E  S T A T E  S U P R E M E  C O U R T  H A D  T H I S  I N  M I N D  W H E N  

I T  S T A T E D  W E  W E R E  I N  V I O L A T I O N  O F  6(i) B E C A U S E  W E  D I D N ' T  

" R E Q U I R E  T H E  P A Y M E N T  O F  R E N T S  O R  R O Y A L T I E S  F R O M  S T A T E  L A N D S  * 

W H O S E  M I N E R A L  C H A R A C T E R  W A S  K N O W N  A T  T H E  T I M E  O F  S T A T E  

S E L E C T I O N .  "

MINERAL IN CHARACTER

3. T H E  S T A T E  S U P R E M E  C O U R T  F U R T H E R  D I R E C T E D  U S  T O  E S T A B L I S H  A  

L E A S I N G  S Y S T E M  W H I C H  I N C L U D E S  " S O M E  P R O C E S S  F O R  D E T E R M I N I N G



W H I C H  L A N D S  W E R E  O F  K N O W N  M I N E R A L  C H A R A C T E R  A T  T H E  T I M E  O F  

S E L E C T I O N  A N D 1' M U S T  I N C L U D E  P A Y M E N T  O F  R E N T S  O R  R O Y A L T I E S  " F O R  

T H E  E X T R A C T I O N  O F  M I N E R A L  D E P O S I T S  F R O M  S U C H  L A N D S . "

S B  1 6 1  P R O V I D E S  A L L  T H E  M E C H A N I S M S  T O  F U L L Y  C O M P L Y  W I T H  T H E  

C O U R T S  D E C I S I O N  W I T H O U T  J E O P A R D I Z I N G  T H E  C O M P E T I T I V E  P O S I T I O N  

O F  S T A T E  L A N D S  T O  F E D E R A L  O R  P R I V A T E  L A N D S .

4. NOW, H O W  D O  W E  M A K E  T H E  M I N E R A L  C H A R A C T E R  D E T E R M I N A T I O N ?

T H E  P R O C E S S  I N  S B  1 6 1  IS T H I S .  E X I S T I N G  C L A I M  H O L D E R S  H A V E  3 

Y E A R S  T O  M A K E  A P P L I C A T I O N  T O  T H E  C O M M I S S I O N E R  F O R  A  

D E T E R M I N A T I O N ,  A N D  N E W  C L A I M A N T S  H A V E  O N E  Y E A R  F R O M  T H E  D A T E  

T H E Y  F I L E  T H E  C L A I M .  T H E  C O M M I S S I O N E R  H A S  3 Y E A R S  F R O M  T H E  

D A T E  O F  T H E  A P P L I C A T I O N  T O  D E T E R M I N E  I F  T H E  L A N D  W A S  M I N E R A L .  

I N  C H A R A C T E R  A T  T H E  D A T E  O F  S T A T E  S E L E C T I O N .

I N  T H E  F E D E R A L  S Y S T E M ,  T H E  D E F I N I T I O N  A N D  E V I D E N C E  N E E D E D  T O  

M A K E  A  M I N E R A L  I N  C H A R A C T E R  D E T E R M I N A T I O N  IS T H I S :

" I T  IS N O T  E S S E N T I A L  T H A T  T H E R E  B E  A N  A C T U A L  D I S C O V E R Y  O F  

M I N E R A L  O N  T H E  L A N D .  I T  I S  S U F F I C I E N T  T O  S H O W  O N L Y  T H A T  K N O W N  

C O N D I T I O N S  A R E  S U C H  A S  R E A S O N A B L E  T O  E N G E N D E R  T H E  B E L I E F  T H A T  

T H E  L A N D  C O N T A I N S  M I N E R A L  O F  S U C H  Q U A L I T Y  A N D  I N  S U C H  Q U A N T I T Y  

A S  T O  R E N D E R  I T S  E X T R A C T I O N  P R O F I T A B L E  A N D  J U S T I F Y  

E X P E N D I T U R E S  T O  T H A T  E N D .  S U C H  B E L I E V E  M A Y  B E  P R E D I C A T E D  U P O N  

G E O L O G I C A L  C O N D I T I O N S ,  D I S C O V E R I E S  O F  M I N E R A L S  I N  A D J A C E N T  

L A N D  A N D  O T H E R  O B S E R V A B L E  E X T E R N A L  C O N D I T I O N S  U P O N  WHICII



P R U D E N T  A N D  E X P E R I E N C E D  M E N  A R E  S H O W N  T O  B E  A C C U S T O M E D  T O  

A C T . "

I F  Y O U  W I L L  C A R E F U L L Y  R E A D  S E C T I O N  5 O F  S B  161, Y O U  W I L L  F I N D

I T  C O N T A I N S  A L L  O F  T H E  E L E M E N T S  O F  T H I S  F E D E R A L  D E F I N I T I O N .

T H I S  D E F I N I T I O N  A N D  S B  1 6 1 'S P R O C E S S  I S  F U L L Y  S U P P O R T E D  B Y  

S E V E R A L  I M P O R T A N T  F E D E R A L  C A S E S ,  N O T A B L Y :

D I A M O N D  C O A L  & C O K E  CO. v. U . S . ,  2 3 3  U S  236, 2 4 8 - 2 4 9  

(1914)

U . S .  v. S O U T H E R N  P A C I F I C  CO . ,  2 5 1  U S  1, 14 (1919)

L A D E N  V .  A N D R U S ,  5 9 5  F 2 d  4 8 2 ,  4 8 9 - 4 9 0  (9t.h C i r  1979)

U . S .  V .  S O U T H E R N  P A C I F I C  T R A N S P O R T A T I O N  C O . ,  6 6  I B L A  191, 

1 9 5  (1982)

T H E  S I G N I F I C A N C E  O F  T H E S E  C A S E S  IS T H A T  T H E Y  A L L  A G R E E  T H A T  A N  

A C T U A L  D I S C O V E R Y  O F  M I N E R A L S  W I T H I N  A  T R A C T  O F  L A N D  I S  N O T  

R E Q U I R E D  A N D  T H A T  T H E  F O L L O W I N G  T Y P E S  O F  E V I D E N C E  S U P P O R T  A  

D E T E R M I N A T I O N  O F  M I N E R A L  I N  C H A R A C T E R .

1. D I S C O V E R I E S  O R  M I N E S  I N  A D J A C E N T  L A N D ;

2. O T H E R  E X T E R N A L  C O N D I T I O N S  T H A T  C A U S E  P R U D E N T  A N D  

E X P E R I E N C E S  M E N  T O  A C T  A N D  M A K E  E X P E N D I T U R E S ;  A N D

3. F A V O R A B L E  G E O L O G I C A L  C O N D I T I O N S  W I T H I N  T H E  T R A C T .



5. S O  F A R  A S  S B  1 6 1  IS C O N C E R N E D ,  O U R  R E S E A R C H  O F  T H E  F E D E R A L  

S Y S T E M  I N D I C A T E S  T H A T  T H E R E  IS A  R E L A T I O N S H I P  B E T W E E N  

D I S C O V E R Y  A N D  M I N E R A L  I N  C H A R A C T E R .  B R I E F L Y  I T  C A N  B E  S T A T E D  

T H A T  I F  Y O U  H A V E  A  D I S C O V E R Y ,  Y O U  H A V E  M I N E R A L  I N  C H A R A C T E R  

L AN D .  I F  Y O U  H A V E  M I N E R A L  I N  C H A R A C T E R  L A N D  Y O U  D O  N O T  

N E C E S S A R I L Y  H A V E  A  D I S C O V E R Y .

H O W E V E R  T H E  C O N C E R N  W E  H A V E ,  A N D  H A S  N O T  B E E N  D I S C U S S E D  B Y  T H E  

A D M I N I S T R A T I O N S  L E G A L  C O U N C I L  T O  O U R  K N O W L E D G E ,  IS T H E  B O D Y  O F  

F E D E R A L  L A W  T H A T  I N D I C A T E S  I T  H A S  N E V E R  B E E N  T H E  P O L I C Y  O F  T H E  

C O N G R E S S  T O  D I S P O S E  O F  M I N E R A L  L A N D S  U N D E R  T H E  A G R I C U L T U R A L  O R  

N O N M I N E R A L  L A W S  A N D  T H A T  T I T L E  T O  K N O W N  M I N E R A L  L A N D  C A N N O T  BE 

A C Q U I R E D  U N D E R  A N  A G R I C U L T U R A L  O R  N O N M I N E R A L  E N T R Y .

I H A V E  A  C O N C E R N  I F  W E  DO N O T  F O C U S  6 ( i) L E G I S L A T I O N  O N  L A N D S  

W H E R E  M I N I N G  A N D  M I N E R A L  I N T E R E S T S  A R E  F O C U S E D ,  W E  M A Y  B E  

I N V I T I N G  L I T I G A T I O N  A T  T H E  L E V E L  O F  T H E  R E C E N T  M E N T A L  H E A L T H  

L A N D S  L I T I G A T I O N ,  E S P E C I A L L Y  I F  W E  G O  B E Y O N D  T H E  S E C T I O N  6(a) 

A N D  (b) L A N D S .

F U R T H E R M O R E  6(i) R E S E R V E S  T H E  ''RIGHT T O  P R O S P E C T  F O R ,  M I N E ,

A N D  R E M O V E "  T H E  M I N E R A L S  F R O M  T H E  M I N E R A L  L A N D S  G R A N T E D  U N D E R  

T H I S  S E C T I O N .  W H A T  D O E S  T H I S  D O  T O  O U R  A B I L I T Y  T O  C L O S E  S T A T E  

L A N D S  T O  M I N E R A L  E N T R Y ,  E S P E C I A L L Y  I F  A L L  L A N D S  A R E  M I N E R A L  I N  

C H A R A C T E R ?  I T H I N K  T H I S  D E T E R M I N A T I O N  R E P R E S E N T E D  I N  T H E  

A D M I N I S T R A T I O N S  B I L L ,  M A Y  I N V A L I D A T E  M I N E R A L  C L O S U R E S  A N D  T H U S  

T H R O W  O U R  W H O L E  S Y S T E M  O F  L A N D  M A N A G E M E N T  I N T O  C H A O S .



T H E  U . S .  S U P R E M E  C O U R T ,  O N  T H E  O T H E R  H A N D ,  H A S  U P H E L D  T H A T  

. . " I F  T H E  L A N D  I S  W O R T H  M O R E  F O R  A G R I C U L T U R E  T H A N  M I N I N G ,  IT 

IS N O T  M I N E R A L  L A N D ,  A L T H O U G H  I T  M A Y  C O N T A I N  S O M E  M E A S U R E  OF 

G O L D  O R  S I L V E R . "  I S U S P E C T  T H I S  W O U L D  A L S O  B E  T R U E  O F  O U R  

S T A T E  P A R K S .  T H E  I M P O R T A N T  P O I N T  H O W E V E R ,  I S  I F  W E  A D O P T  A  

S Y S T E M  L I K E  T H A T  I N  S B  161, A S  T H E  S T A T E  S U P R E M E  C O U R T  H A S  

D I R E C T E D  U S  T O  DO, W E  D O  N O T  H A V E  T O  W O R R Y  A B O U T  L I T I G A T I O N  

T H A T  W I L L  I N V A L I D A T E  S T A T E  M I N E R A L  C L O S I N G  O R D E R S .

T H I S  C O N C L U D E S  M Y  R E M A R K S  M A D A M  C H A I R « B | .
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M E M O R A N D U M

To: S e n a t o r  B e t t y e  F a h r e n k a m p
S e n a t e  R e s o u r c e  C o m m i t t e e

F r o m :  S e n a t o r  J a c k  C o g h i l l

Re: 6(i) a n d  t h e  i s s u e  o f  R e c l a m a

D a t e :  F e b r u a r y  28, 1 9 8 9

T h e r e  is a  p e r c e p t i o n  i n  t h e  h a l l s  o f  t h e  c a p i t o l  t h a t  
r e c l a m a t i o n  w i l l  c o n t i n u e  t o  b e  l i n k e d  t o  r e s o l u t i o n  o f  6 ( i ) .  
Y o u  k n o w  o f  m y  p o s i t i o n  t h a t  t h i s  is a  d i s s e r v i c e  t o  t h e  
i n d u s t r y ,  b e c a u s e  i t  r e m o v e s  t h e  f o c u s  f r o m  s e t t i n g  f a i r  r e n t  
a n d  r o y a l t y  r a t e s .  Y o u  h a v e  a l s o  e x p r e s s e d  l i k e  s e n t i m e n t s .  
S o  I h a v e  t h r e e  s u g g e s t i o n s  i f  y o u  a r e  t o  u s e  t h e  G o v e r n o r s  
b i l l  (SB 129) a s  t h e  v e h i c l e .

1. A d d  a t  l i n e  23 (SB 1 2 9 ) ;  T h e  p r i m a r y  u s e  o f  l a n d  c o v e r e d  
b y  a m i n i n g  l e a s e  is t h e  e x t r a c t i o n  o f  m i n e r a l s .

2. I f  a r e c l a m a t i o n  c l a u s e  is t o  b e  t a c k e d  o n  t o  t h e  b i l l ,  i t
s h o u l d  a l s o  i n c l u d e  t h e  d i r e c t i o n  t h a t  p a t e n t i n g  o f  t h e
s u r f a c e  w i l l  b e  p a r t  o f  t h e  r e c l a m a t i o n  b i l l .

3. S i n c e  w e  w i l l  b e  g o i n g  o u t s i d e  t h e  p r e v i e w  o f  r e n t s  a n d  

r o y a l t i e s  b y  t a c k i n g  o n  r e c l a m a t i o n ,  I w o u l d  s u g g e s t  y o u  
a d d r e s s  t h e  i n e q u i t i e s  o f  t h e  i n t e r i o r  r i v e r  f i s h e r i e s  i n  t h e  
n e x t  f i s h  t a x  o r  e n h a n c e m e n t  b i l l  b e f o r e  t h e  c o m m i t t e e ,  b y  
r e q u i r i n g  t h e  d e v e l o p m e n t  o f  a n  i n d i v i d u a l  q u o t a  s y s t e m  f o r  
f i s h e r m e n .

I b e l i e v e  t h a t  S u g g e s t i o n  1 a n d  2 a r e  s e l f - e x p l a n a t o r y ,  a s  
t h e y  a r e  p e r i p h e r a l  t o  t h e  i s s u e  o f  r e c l a m a t i o n .  H o w e v e r  I
h a v e  a l s o  s u p p l i e d  i n  t h i s  m e m o  t h e  r a t i o n a l  f o r  S u g g e s t i o n  3.

R a t i o n a l  f o r  S u g g e s t i o n  3.

T h e  i n t e r i o r  r i v e r  f i s h e r i e s  a r e  p r e s e n t l y  b e i n g  m a n a g e d  a s  i f  
t h e  p u r p o s e  o f  e v e r y  f i s h  e n t e r i n g  t h e  s y s t e m  w a s  s p a w n i n g .  
T h i s  d o e s  n o t  a l l o w  f o r  t h e  b e n e f i c i a l  u s e  o f  t h e  r i v e r  

f i s h e r i e s  b y  r u r a l  r i v e r  r e s i d e n t s  u s e  i n  d e v e l o p i n g  a c a s h  
e c o n o m y .  P r e s e n t l y ,  a l l o c a t i o n  o f  t h e  r e s o u r c e  i s  s u c h  t h a t  
o v e r  f i s h i n g  in t h e  c o a s t a l  i n t e r c e p t  f i s h e r i e s ,  r e s u l t s  i n  
v e r y  b r i e f  c o m m e r c i a l  f i s h e r i e s  i f  a n y  a r e  a l l o w e d  a t  a l l .  I t
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is a l s o  e v i d e n t  t h a t  t h e  s p e c i e s  w h i c h  h a v e  t h e  h i g h e s t
c o m m e r c i a l  v a l u e  in t h e  i n t e r i o r  r i v e r  s y s t e m s ,  a r e  i m p a c t e d
p r i m a r i l y  a s  a r e s u l t  o f  " b y c a t c h "  o v e r f i s h i n g .

B y c a t c h ,  a s  y o u  k n o w ,  is t h e  h a r v e s t i n g  o f  f i s h  s p e c i e s  
i n c i d e n t a l  t o  f i s h i n g  a d i f f e r e n t  s p e c i e s .  F o r  i n s t a n c e ,  t h e  
b y c a t c h  f o r  a c o h o  o r  K i n g  s a l m o n  o p e n i n g  i n  B r i s t o l  B a y  o r  
t h e  B e i n g  S e a ,  i s  c h u m  s a l m o n ,  b o u n d  f o r  t h e  Y u k o n  a n d  T a n a n a  
R i v e r s .

A  q u o t a  s y s t e m  w o u l d  b e t t e r  a l l o c a t e  t h e  b e n e f i t s  o f  o u r  f i s h  
r e s o u r c e s ,  a m o n g  u s e r s ,  a n d  e l i m i n a t e  o v e r  f i s h i n g  w h e n  r u n  
s t r e n g t h s  a r e  p e r c e i v e d  t o  b e  h i g h  i n  c o a s t a l  w a t e r s .

B a c k g r o u n d  f o r  S u g g e s t i o n  3.

T h e r e  i s  a p o l i t i c a l  a n d  p o l i c y  s i m i l a r i t y  b e t w e e n  a p p r o p r i a t e  
l e v e l s  o f  R e c l a m a t i o n  a n d  B y c a t c h .  B o t h  p r e s e n t  a c o n t e n t i o u s  
m a n a g e m e n t  i s s u e  in 3 b a s i c  w a y s :

1. I n  t h e  c a s e  o f  b y c a t c h  o f  a s p e c i e s  in o n e  f i s h e r y ,  t h i s
m a y  r e d u c e  t h e  a m o u n t  o f  t h a t  s p e c i e s  t h a t  c a n  b e  t a k e n  in t h e  
f i s h e r y  t h a t  t a r g e t s  o n  it.

I n  t h e  c a s e  o f  r e c l a m a t i o n ,  a p a r t i c u l a r  m i n e  s i t e  is 

c o n s i d e r e d  t o  h a v e  r e d u c e d  t h e  a m o u n t  o f  l a n d  a r e a ,  n a t u r a l  o r  
o t h e r w i s e ,  t h a t  c a n  b e  u t i l i z e d  b y  o t h e r  a c t i v i t i e s .  
R e c l a m a t i o n  t h e n  m u s t  b e  a t  a l e v e l  t h a t  t a r g e t s  t h e s e  o t h e r  
l a n d  u s e s .

2. W i t h  b y c a t c h ,  a f i s h e r y  m a y  n o t  b e  a b l e  t o  c o n t r o l  i t ' s  
b y c a t c h  l e v e l ,  w i t h o u t  u s i n g  l e s s  p r o d u c t i v e  o r  m o r e  c o s t l y  
f i s h i n g  t e c h n i q u e s .

W i t h  r e c l a m a t i o n ,  a m i n e  m a y  n o t  b e  a b l e  t o  p e r f o r m  
r e c l a m a t i o n  w i t h o u t  r e d u c i n g  t h e  p o t e n t i a l  t o  m i n e  m a r g i n a l l y  
e c o n o m i c  o r e  z o n e s  o r  e m p l o y i n g  r e c l a m a t i o n  s c h e d u l e s  t h a t  
j e o p a r d i z e  t h e  m i n e s  e c o n o m i c  v i a b i l i t y .

3. P r e s e n t l y  t h e r e  is n o t  a m e c h a n i s m  i n  p l a c e  t h a t  t e n d s  t o  
a s s u r e  b y c a t c h  l e v e l s  w i l l  b e  c o n t r o l l e d  t o  t h e  a p p r o p r i a t e  
m a n a g e m e n t  l e v e l s  a u t o m a t i c a l l y .

H o w e v e r ,  t h e r e  is a m e c h a n i s m  i n  p l a c e  t h a t  a s s u r e s  
r e c l a m a t i o n  a t  t h i s  t i m e .  T h e  m e c h a n i s m  is t h e  p e r m i t  p r o c e s s  
w h e r e  e a c h  i n d i v i d u a l  m i n e  i s  g i v e n  r e c l a m a t i o n  s t i p u l a t i o n s .

T h e  q u e s t i o n  t h a t  s e e m s  t o  b e  r a i s e d  b y  t h e  p r e s e n t  
d i s c u s s i o n s  i s  w h e t h e r  o r  n o t  t h e  r e c l a m a t i o n  l e v e l s  
s t i p u l a t e d  in p e r m i t s  a r e  a t  t h e  a p p r o p r i a t e  l e v e l  t o  r e s t o r e  
w h a t  e v e r  t h e  t a r g e t e d  f u t u r e  u s e s  m i g h t  be.

T h e  a n s w e r  t o  t h e  a p p r o p r i a t e  b y c a t c h  l e v e l  t h e n ,  s e e m s  

t o  b e  t h e  i n s t i t u t i o n a l i z a t i o n  o f  i n d i v i d u a l  f i s h  q u o t a s .
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T h e r e  a r e  t w o  a s s u m p t i o n s  w e  c a n  m a k e  i n  b o t h  i s s u e s  o f  

a p p r o p r i a t e  b y c a t c h  l e v e l s ,  a n d  a p p r o p r i a t e  r e c l a m a t i o n  
l e v e l s .  F i r s t  t h e  l e v e l s  c a n  b e  d e t e r m i n e d  t h r o u g h  a 
p o l i t i c a l  p r o c e s s  p r i o r  t o  t h e  a c t i v i t y  o r  s e c o n d a r i l y ,  t h e  
l e v e l s  c a n  b e  d e t e r m i n e d  b y  a m a r k e t  p r o c e s s  d u r i n g  t h e  
a c t i v i t y .

F r o m  t h e s e  a s s u m p t i o n s  w e  c a n  r e c o g n i z e  t h a t  t h e  a p p r o p r i a t e  
l e v e l  f o r  o n e  b y c a t c h  s p e c i e s ,  o r  t h e  r e c l a m a t i o n  o f  o n e  m i n e  
s i t e ,  is p r o b a b l y  n o t  i n d e p e n d e n t  o f  t h o s e  o f  o t h e r  b y c a t c h  
s p e c i e s ,  o r  i n d e p e n d e n t  o f  r e c l a m a t i o n  o f  m i n e s  i n  o t h e r  
r e g i o n s  o f  t h e  s t a t e .

W e  c a n  a l s o  s e e  t h a t  t h e  c o n c e p t  o f  " b y c a t c h  n e e d s "  is s o  
p o o r l y  d e f i n e d  t h a t  i t  c o u l d  b e  c o u n t e r  p r o d u c t i v e  i n  
d i s c u s s i o n s  f o c u s e d  o n  r e l a t e d  f i s h e r y  i s s u e s .  T h e  s a m e  c a n  
b e  s a i d  o f  t h e  c o n c e p t  o f  " r e c l a m a t i o n  n e e d s " ,  b e i n g  c o u n t e r  
p r o d u c t i v e  t o  d i s c u s s i o n s  w h i c h  s h o u l d  b e  f o c u s e d  o n  t h e  
r e l a t e d  i s s u e  o f  r e n t s  a n d / o r  r o y a l t i e s .

I n  c l o s i n g  I w i l l  t a k e  t h i s  o p p o r t u n i t y  t o  r e m i n d  t h o s e  y o u  
m i g h t  c i r c u l a t e  t h i s  m e m o  to, t h a t  t h e  v a l u e  o f  o u r  n a t u r a l  
r e s o u r c e s  d e p e n d s  o n  t h e  r u l e s  t h a t  g o v e r n  t h e i r  u s e .  T h e s e  

r u l e s  m a y  b e  e i t h e r  f o r m a l  l a w s  a n d  r e g u l a t i o n  o f  g o v e r n m e n t  
o r  i n f o r m a l  c u l t u r a l  r u l e s  o f  a p a r t i c u l a r  u s e r  g r o u p .

T h i s  " v a l u e  c o n c e p t "  is t r u e  w h e t h e r  y o u  i n t e r p r e t  v a l u e  a s  
e c o n o m i c  b e n e f i t s  p r o v i d e d  t o  s o c i e t y ,  a p a r t i c u l a r  a l l o c a t i v e  
d i s t r i b u t i o n  o f  b e n e f i t s ,  o r  t h e  a c h i e v e m e n t  o f  a  p a r t i c u l a r  
i n t a n g i b l e  c u l t u r a l  o r  c o n s e r v a t i o n  e t h i c .

I b e l i e v e  t h a t  s o  l o n g  a s  w e  a r e  g o i n g  t o  s t a r t  u s i n g  c o e r c i v e  

t a c t i c s  t o  i m p a r t  a d d i t i o n a l  r u l e s  o n  a p a r t i c u l a r  u s e r  g r o u p ,  
in o r d e r  t o  g i v e  o t h e r  u s e r  g r o u p s  a p e r c e i v e d  a d v a n t a g e  o r  

b e n e f i t ,  w e  s h o u l d  e m p l o y  t h i s  p r o c e s s  o n  o t h e r  a l l o c a t i v e  
r e s o u r c e s .

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  o f  t h i s  l e n g t h y  m e m o r a n d u m .
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F a i r b a n k s ,  A l a s k a  9 9 7 1 2  
F e b r u a r y  6, 1 9 8 9

D e a r  L e g i s l a t o r s ,

I w o u l d  l i k e  to a d d r e s s  a 
B i l l  129 a n d  H o u s e  B i l l  99.

f e w  of m y  c o n c e r n s  r e g a r d i n g  S e n a t e

E n c l o s e d  a r e  a c o u p l e  o f  p a g e s  f r o m  t h e  6 ( i ) L a w s u i t .  As I 

r e a d  it, t h i s  l a w s u i t  o n l y  p e r t a i n s  to m i n i n g  l e a s e s .  A s  far 
a s  I k n o w  l o c a t i o n s  u n u e r  t h e  f e d e r a l  m i n i n g  l a w s  a r e  not 

l e a s e s .  As y e t  t h e  S t a t e  h a s  n o  r e g u l a t i o n s  to p a t e n t  m i n e r a l -  
l a n d s .  T h e r e f o r e ,  t h e  S t a t e  o n l y  n e e d s  r e n t s  O R  r o y a l t i e s ,  

n o t  b o t h ,  a n d  o n l y  o n  l a n d  s o l d ,  g r a n t s ,  d e e d s  or p a t e n t s  
w h i c h  w o u l d  n o t  i n c l u d e  l a n d s  s t a k e d  u n d e r  t h e  l o c a t i o n  
s y s t e m ,  a n d  t h e n  o n l y  l a n d s  k n o w n  t o  h a v e  b e e n  m i n e r a l  in 
c h a r a c t e r  a t  t h e  t i m e  o f  S t a t e  s e l e c t i o n .

S e n a t e  B i l l  129 a n d  H o u s e  B i l l  99 w i l l  m a k e  it p r o h i b i t i v e  for 

t h e  s m a l l  m i n e r s  to l o c a t e  a n d  h o l d  m i n e r a l  l a n d s  l o n g  e n o u g h  
t o  d e v e l o p  t h e m  i n t o  p r o d u c t i v e  m i n e s .  T h i n k  b a c k  to w h a t  
d e v e l o p e d  our S t a t e .  M a n y  c l a i m s  b e i n g  w o r k e d  t o d a y  w e r e
s t a k e d  in the 1 9 0 0 ' s  a n d  e a r l i e r  
h a v e  b e e n  lo s t  to t h e  P a r k s  if n o t

M a n y  of t h e s e  c l a i m s  wo uld  
for e a r l y  m i n i n g  c la ims .

F l e a s e  c o n s i d e r  a m i n i m u m  l e a s i n g  s y s t e m  

w i t h d r a w n  f r o m  l o c a t i o n  a s  s t a t e d  in the 6 
o n l y  a s m a l l  fee w i t h o u t  a g r a d u a t e d  i n c r e a s e .

T h e  a b o v e  c o n c e r n s  a r e  m a d e  for t h e  r e c o r d .

o n l y  o n  l a n d s  
(i ) L a w s u i t  a n d

S i n c e r e l y ,

G l e n n  D. B o u t o n
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A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  
o f  A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  

D o u g l a s  S e r d a h e l y ,  J u d g e .

t h e  S t a t e  
A n c h o r a g e ,

- i

A p p e a r a n c e s :  E r i c  S m i t h  a n d  R o b e r t  W. A d l e r ,

A n c h o r a g e ,  f o r  t h e  A p p e l l a n t s .  R o b e r t  M. 
M a y n a r d  a n d  M a r k  P. W o r c e s t e r ,  A s s i s t a n t  

A t t o r n e y s  G e n e r a l ,  A n c h o r a g e ,  H a r o l d  M. 

B r o w n ,  A t t o r n e y  G e n e r a l ,  J u n e a u ,  f o r  A p p e l l e e  

S t a t e  o f  A l a s k a ,  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  
R e s o u r c e s ,  a n d  E s t h e r  W u n n i c k e ,  C o m m i s s i o n e r ,  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s .  J a m e s  N. 

R e e v e s ,  B o g i e  & G a t e s ,  A n c h o r a g e ,  f o r  

A p p e l l e e  A l a s k a  M i n e r s  A s s o c i a t i o n .  R o n a l d  

A. Z u m b r u n ,  R o b i n  L. R i v e t t ,  a n d  J a m e s  S. 
B u r l i n g ,  P a c i f i c  L e g a l  F o u n d a t i o n ,

«
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S a c r a m e n t o ,  C a l i f o r n i a ,  a n d  M i c h a e l  B.
M a r k h a m ,  B o r o u g h  Attorney', F a i r b a n k s ,  f o r  

A p p e l l e e  F a i r b a n k s  N o r t h  S t a r  B o r o u g h .

T h o m a s  R. W i c k w i r e ,  F a i r b a n k s ,  f o r  A p p e l l e e
J o s e p h  E. V o g l e r .

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  B u r k e ,
M a t t h e w s ,  C o m p t o n ,  a n d  M o o r e ,  J u s t i c e s .

t

M A T T H E W S ,  J u s t i c e .

A l a s k a  w a s  g r a n t e d  t h e  r i g h t  to s e l e c t  1 0 3 , 3 5 0 , 0 0 0

a c r e s  o f  l a n d  f r o m  t h e  U n i t e d  S t a t e s  u n d e r  s e c t i o n  6(a) a n d  (b)

o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P u b .  L. No. 8 5 - 5 0 8  , 72 S t a t .  3 3 9

(1958) ( s e t  c u t  i n  a n o t e  p r e c e d i n g  43 U . S . C .  § 21 ( 1 9 8 2 ) ) .

M i n e r a l  d e p o s i t s  in s e l e c t e d  l a n d s  w e r e  a l s o  c o n v e y e d ,  s u b j e c t  t o

c e r t a i n  r e s t r i c t i o n s .  S e c t i o n  6 ( i ) o f  t h e  A c t  p r o v i d e s :

A l l  g r a n t s  m a d e  o r  c o n f i r m e d  u n d e r  t h i s  

A c t  s h a l l  i n c l u d e  m i n e r a l  d e p o s i t s .  T h e

g r a n t s  o f  m i n e r a l  l a n d s  to t h e  ' S t a t e  o f  

A l a s k a  u n d e r  s u b s e c t i o n s  (a) a n d  (b) o f  t h i s  
s e c t i o n  a r e  m a d e  u p o n  t h e  e x p r e s s  c o n d i t i o n  

t h a t  a l l  s a l e s ,  g r a n t s ,  d e e d s ,  o r  p a t e n t s  f o r  
a n y  o f  t h e  m i n e r a l  l a n d s  s o  g r a n t e d  s h a l l  b e  

s u b j e c t 1 t o  a n d  c o n t a i n  a r e s e r v a t i o n  to t h e  

S t a t e  o f  a l l  o f  t h e  m i n e r a l s  i n  the l a n d s  s o  

s o l d ,  g r a n t e d ,  d e e d e d ,  o r  p a t e n t e d ,  t o g e t h e r  

w i t h  t h e  r i g h t  t o  p r o s p e c t  for, m i n e ,  a n d

r e m o v e  t h e  s a m e .  M i n a r a l  d e p o s i t s  in s u c h  

l a n d s  s h a l l  b e  s u b j e c t  t o  l e a s e  b y  t h e  S t a t e  
a s  t h e  S t a t e  l e g i s l a t u r e  m a y  d i r e c t :

P r o v i d e d ,  T h a t  a n y  l a n d s  o r  m i n e r a l s  

h e r e a f t e r  d i s p o s e d  o f  c o n t r a r y  to t h e  

p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  b e  f o r f e i t e d  

t o  t h e  U n i t e d  S t a t e s  b y  a p p r o p r i a t e  

p r o c e e d i n g s  i n s t i t u t e d  b y  t h e  A t t o r n e y  

G e n e r a l  f o r  t h a t  p u r p o s e  in t h e  U n i t e d  S t a t e s  

D i s t r i c t  C o u r t  f a r  t h e  D i s t r i c t  o f  A l a s k a .

T h i s  c a s e  p r e s e n t s  i s s u e s  c o n c e r n i n g  t h e  m e a n i n g  o f  t h e  s e c t i o n

6(1) g r a n t  a n d  r e s t r i c t i o n s ,  a n d  o f  a p p e l l a n t s '  s t a n d i n g  to b r i n g

a n  a c t i o n  i n  s t a t e  c o u r t  t o  c o n s t r u e  t h e  m e a n i n g  o f  t h e  A l a s k a

S t a t e h o o d  A c t .



i t s  r e s t r i c t i o n s  w o r e  i n t e n d e d  to a p p l y  o n l y  to l a n d s  w h o s e

,  . 33
m i n e r a l  c h a r a c t e r  w a s  k n o w n  a t  t h e  t i m e  or s e l e c t i o n .

C O N C L U S I O N

W e  c o n c l u d e  t h a t  a p p e l l a n t s  h a v e  s t a n d i n g  to m a i n t a i n

r
t h i s  d e c l a r a t o r y  j u d g m e n t  a c t i o n ,  t h a t  the s t a t e ' s  m i n e r a l

l e a s i n g  s y s t e m  v i o l a t e s  s e c t i o n  6(i) o f  the S t a t e h o o d  A c t  b e c a u s e

i t  d o e s  n o t  r e q u i r e  t h e  p a y m e n t  o f  r e n t  o r  r o y a l t i e s  o n  m i n i n g

l e a s e s ,  a n d  t h a t  s e c t i o n  6(i) a p p l i e s  o n l y  to t h o s e  l a n d s  k n o w n

t o  h a v e  b e e n  m i n e r a l  in c h a r a c t e r  a t  t h e  t i m e  o f  s t a t e  s e l e c t i o n .

A p p e l l a n t s '  s t a t e  c o n s t i t u t i o n a l  a n d  p u b l i c  t r u s t  t h e o r i e s  d e p e n d

o n  t h e  m e a n i n g  o f  t h e  g r a n t  a n d  r e s t r i c t i o n s  o f  s e c t i o n  6 ( i ) .

S i n c e  s e c t i o n  6(i) d i r e c t l y  c o n t r o l s ,  w e  h a v e  no o c c a s i o n  to

e x a m i n e  t h o s e  t h e o r i e s  f u r t h e r .  F o r  t h e  a b o v e  r e a s o n s ,  the

j u d g m e n t  is R E V E R S E D  a n d  t h i s  c a s e  is R E M A N D E D  w i t h  d i r e c t i o n s  to

e n t e r  a d e c l a r a t i o n  in a c c o r d a n c e  w i t h  t h i s  o p i n i o n  a n d  f o r  s u c h

3 4
o t h e r  f u r t h e r  p r o c e e d i n g s  as m a y  b e  a p p r o p r i a t e .

33. F o r  c o n v e n i e n c e ,  w e  h a v e  r e f e r r e d  to t h e  r e l e v a n t  

e v e n t  a s  t h e  t i m e  o f  s e l e c t i o n .  W h e t h e r  t h i s  i s ’th e  t i m e  t h a t  

t h e  s t a t e  f i l e s  i t s  s e l e c t i o n  a p p l i c a t i o n ,  o r  s o m e  l a t e r  e v e n t  

s u c h  as t h e  t e n t a t i v e  o r  f i n a l  a p p r o v a l  o f  t h e  s e l e c t i o n ,  is n o t  

a n  i s s u e  in t h i s  c a s e  o r  o n  w h i c h  we e x p r e s s  a n  o p i n i o n .  

F u r t h e r ,  w e  o b s e r v e  t h a t  t h e r e  is r o o m  for d e b a t e  c o n c e r n i n g  h e w  

m u c h  m u s t  b e  k n o w n  a b o u t  t h e  m i n e r a l  c h a r a c t e r  o r  s e l e c t e d  l a n d s  
t o  q u a l i f y  t h e m  a s  m i n e r a l  l a n d s .  W e  a l s o  i n t i m a t e  n o  v i e w  o n  

t h i s  q u e s t i o n  as i t  is n o t  b e f o r e  us.
I

34. T h e  i n t e r v e n o r s  r a i s e  s e v e r a l  o t h e r  p o i n t s  in 

d e f e n s e  o f  t h e  j u d g m e n t  b e l o w .  W e  h a v e  e x a m i n e d  e a c h  o f  t h e m  a n d  

f i n d  t h a t  L h c v  l a c k  m e r i t .



Alaska Environmental Lobby, Inc.
P.O. Box 22151 Juneau, Alaska 99802 907-586-2345

HB 99 Mining Claims, Leases, Rents, & Royalties: 
KEY CHANGES NEEDED

1.) LANDS COVERED - Needs expansion to include offshore lands.

2.) RATES - Needs substantial increase. Suggest no annual assessment 
reduction; double rental rates; calculate royalty on gross income only, 
and run percentages from 3% for the lowest income category to 8 or 10% 
for the highest.

3.) RECLAMATION - Add a section to read:

Section 38.05.213. RECLAMATION, (a) All mining claims, leasehold 
locations, and mining leases shall, at a minimum, be restored so that 
the affected land and water of the state is capable of supporting all 
the uses it was capable of supporting prior to any mining, or all higher 
or better uses of which there is a reasonable likelihood, consistent 
with all applicable laws and the Alaska Constitution.

AND add language which clearly states that DNR, ADF&G, and DEC share 
joint responsibility for promulgation and enforcement of the reclamation 
regulations, with full participation by all three agencies.

February 13, 1989 
by Bill Glude

ALASKA CENTER FOR Th e  ENVIRONMENT • ALASKA CHAPTER S IERRA  CLUB • JUNEAU GROUP. S IERRA  CLUB • SITKA GROUP. S IERRA  CLUB 
KNIK GROUP. S IERRA  CLUB • DENALI GROUP. S IERRA  CLUB • ANCHORAGE AUDUBON SOCIETY • ARCTIC AUDUBON SOCIETY 
DENALI C ITIZENS COUNCIL  • ALASKA FR IENDS  OF THE EARTH .  JUNEAU AUDUBON SOC IETY  • KACHEMAK BAY CONSERVATION SOCIETY 
KENAI PENINSULA AUDUBON SOCIETY • KOOIAK AUDUBON SOCIETY .  LYNN CANAL CONSERVATION • ALASKA W ILDL IFE  ALLIANCE 
SITKA CONSERVATION SOCIETY • NORTHERN ALASKA ENVIRONMENTAL CENTER • SOUTHEAST ALASKA CONSERVATION COUNC IL

KNIK  KANOERS  ANO KAYAKERS
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ALASKA MINERS ASSOCIATION, INC.
501 W. Northern Lights Blvd., Suite 203, Anchorage, AK 99503 (307) 276-0347

Sept. 9, 1988

The Honorable Steve Cowper 
Governor, State of Alaska 
P.O. Box A
Juneau, Alaska 99811

Re: Implementation of Superior Court Order, November 19,
1987, re Section 6(i) of the Statehood Act

Dear Governor Cowper:

The State Supreme Court has concluded that the State's current 
mineral location system is not in compliance with Section 6(i) 
of the Statehood Act because it does not require the payment 
of rent or royalty on mining leases. The Court further con­
cluded that Section 6(i) applies only to those lands known 
to have been mineral in character at the time that they were 
selected by the State.

The Department of Natural Resources is currently studying 
several methods by which the State's location system may be 
brought into compliance with the Supreme Court opinion and 
the Superior Court's order. The Alaska Miners Association con­
siders the State's implementation of the 6(i) decision 
critical to the future of mining on state lands. We would like 
to identify several components that we feel must be a part to 
any rational solution to the 6(i) question.

1. The right of self initiation - the State constitution 
requires that a prospector, individual or a corporate that 
risks considerable time and money must be given a preferrential 
right to mine the discovery. Any departure from the current 
discovery philosophy will seriously erode any incentive to 
explore upon state land.

;n t
2. Tenure - a claimant must be assured that he will not be 
subjected to some arbitrary time limit within which he must 
place the claim into production or lose it. Mining history is 
r n l e t e  with examples of discoveries that required fifteen to 
thirty years before they could be developed as profitable 
producers. This is parti -.ularly true of operations in the 
northern environs.

3. Fair rent or royalty - the AMA believes that the Supreme 
Court erred in deciding that the State tust require additional 
rent or royalty from mining leases. We continue to believe that



ALASKA MINERS ASSOCIATION, INC.

the mining license tax constitutes an adequate and fair pro­
duction royalty and that the annual labor requirement of $200 
per claim represents an adequate rent. Nevertheless, in order 
to comply with the Supreme Court's opinion, we strongly re­
commend that the State develop a rent or royalty schedule that 
will; (1) satisfy the Superior Court Order and, (2) not jeo­
pardize nor act as a disincentive to the constructive develop­
ment of state mining claims. We caution that in seeking a 
solution to the 6(i) issue, that State not adopt requirements 
that will penalize a claimant upon state land.

4. Mineral in character - the State Supreme Court specifically 
concluded the Section 6(i) applies only to those lands known 
to have been mineral in character at the time of state selection 
Judge Serdahley, in his Declaratory Judgement, ordered that the 
"... State's mineral leasing system must include some process 
for determining which lands were of known mineral character at 
the time of selection".

We do not know how the State proposes to effecuate Judge 
Sedahley's order but we suggest that mineral in character be 
determined with a prescribed procedure such as that which ve 
have developed and present to you in the form of the enclosed 
attachment.

The current developments at Red Dog and Greens Creek have sent 
a signal to the mining industry that mines can be made in Alaska, 
We, as concerned Alaskans, do not wish to see the State im­
plement a mineral management system that will jeopardize or 
impede rational and responsible resource development upon 
state lands. We are prepared to assist you and your people 
develop a workable solution to the 6(i) issue.

Sincerely,

ALASKA MINERS ASSOCIATION

President

ATTACHMENT: Mineral in character language

cc: Paul Glavinovich
Jim Burling 
Judy Brady 
Jerry Gallagher
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3.7 Fisheries

Fish species reported In the Fortymlle 
River drainage Include arctic grayling, 
sheeflsh, round whlteflsh, longnoae
SUCkar. and slimy neulpln (aeo FlahoHee 
Mao). Other aparJee that may ooour arc 
humpback whrtofloh, northern pike, bur* 
bot, chlnook salmon, and chum salmon.
Data collected on Fortymlle River resi­
dent fish address summer distribution 
and aspects of Ilfs history. Information 
concerning resident fish species Includ­
ing salmon, wfthlrrthe Fortymlle'River 
drainage Is marginal (ADF&G 1987b). Bananao wot* w o i *  Po»*ymiu ruvor oiW iimkou, iorwicnu«a 
will be made primarily to the segments within the Wild and Scenic Rivers System (QOi i o m .
Map t) .

adult Chinook salmon (one live female and one dead male) were observed 0.8 mile below the 
a channel blasted through the stream bank by miners In 1900, and 1.5 miles above the con­

fluence of tha North and 8outh Forks (Carufel ■ran?). P r i o r  etmwrvNtiong reported cnum ualrnon
below the Kink In August 1981 during an ADF&G aerial survey and a chlnook salmon caught by a 
sport angler In the North Fork Fortymlle River above the Kink near Champion Creek (Dames and 
Moore 1982),

#*•»
Canadian researchers uslno h a n n h  •  nr! » n  ih o  Iotyoi r v . l y i l i l l «  H lv g r ■!!□ (10

| tributaries In September 1984 collected 63 Juvenile chlriook salmon from Clinton and Mickey 
Creeks below the International border (vonFlnater 1985). These two streams, and possibly others, 
may serve as rearing areas. Scattered, random sightings of what are considered stray chum end 
chlnook salmon have occurred from historic times to the present, Since fidelity of returning salmon 
to natal spawning habitat Is not 100% and the reported sightings are rare, the Fortymlle River 

^does not appear to aupport an established spawning population (Webb per*, comm. 1988).

Grayling are the most wkisapread species within the Fortymlle River drainage, (ADF&G 1987b). A 
joint survey by BLM and AOF&G personnel (ADF&G 1975) reported grayling In sevaral tributary 
streams of the Middle, North, and South Forks of the Fortymlle River. Johnson (1980) collected 
grayling at Champion Creek, and Dames and Moore (1982) sampled the upper reaches of the 
North Fork In the summer Of 1981 and found •m all number# of grayling In C liamplon, Happy NOW
Year, and Slate Creeks.

inalcatlons that these streams are potential spawning areas are supported by omyilno measuring 
obaeiVBd °y  canJf®I 0 987 ) In the Middle Fork near Joeeph, fry collected by Dames

“̂ ^ ^ toO fe  (19 89 ) In lowar CIm *» «nd Ci.umpiuri crooKa ana aamuilMU by von Fln .var (V9S5J and
Frvrymiio Placers (law *) who Captured young grayling from tha Fortymlle River In Canada. These



itrv rittyit** w ~—<•

*EB 21 '8 9  12:40 DNR/DLUIf'VFEKS11

’A:CVi’k ' i ..

ufl?

B L M - A K - B S  - ( 9 - 0 0 3 - 3 8 0 9 - 9  H

4

Placer Mining

Cumulative

ENVIRONMENTAL 
IMPACT----------

Diptrtmant of tha lnt«r!or
f t u r t t u  o t  L a n a  W r a n i m a n
Aiaaxa stata cwioa i»aa



FEB 21 '89 12:41 DNR/'DLWM/'FBKS ■ • •* •*«. i

.  S -
I

coarse subBtiate.of th8 Fortymlle River, significant sub-surface 

flows of water are highly probable*

3,0 RLVim or E X I S T I N G  r i O I I C f l l C S  I N F O R M A T I O N

As with many remote stjmuuia if the Yukon, <vjankitakiv« dot-a nn nalnon 

and on the populations of other species in the Fortymile River ars 

limited. Comprehensive annual escapement surveys are not conducted

by DFQ ano much of the available fisheries inventory dota for such

Yukon streams is available from past studies rsiated tc pipeline

and/or transport-ation corridors. In addition, escspeme ts to the

lower Canadian portion of the Yukon River and tributiries are 

oresentiv uoiic*«d to b» and scawnino sites are still

undocumented. For example, the majority of the chinooK spawning

streams in the Yukon River 8asin each support between 1JD3 and 300 

adults (Fisheries Work Group, 1984).

3.1 Canadian portion of the Fortymile River

\a part of the Yukon River 8asin study, Chinook were radiotagged 

a b o v e  the Canada/U.S. bordor in 1983 to Study the distribution 

emj relative obundanc* nf adult chlnook within the Canadian

portion of the Yukon River Baain (Milligan et a 1 ♦, 1984). Two 

radiotagged chinook were tracked into the Fortymile River but 

they did not spawn in the river. The eampie size of radiotagged 

whinooW woo email, hnwuver, and the spawning distribution within 

other Yukon sub-basins was known to be much more extensive than 

that indicated by the vadiotagging rooulta alnna. The authors 

j C  the abovo coport a i  r o  n u t e u  i i i a t  ,»*• wi aa H a d
documented chinook 8Dflwnin> in three areas of the lower Yukon 

mainatem ano in a nui-ber o f  tributary* Includina the Fortymile, 

Cool Creek, Fifteenmile, Chsndindu and the Klondike River9. 

Radiotagged chinook did not enter into any of these systems.
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ElS (page 3-49, c op y  attached), ADF8.G personnel stated that the
Fortymile River does not appear to support an established
s p a w n i n g  p op u la ti on  < Webb 1968).

m #  jtur*U‘ naa issued me a permit stating my operation will cause
no damage to fish or game or their habitat. However, this
a nadro mo ua  fiah c l as si fi ca ti o n haa caused the Army Corps of 
E n f i n o t m  he u«uy mw a uenerai Fiacer Mining Permit. As atnteH 
a b o v e ,  I  liavw made my U V l n g  and supported m y  f a m i l y  b y  w o r k i n g  
tne Fortymile river for almost half my life. If the fish were 
there and the river was truly Important for anadromous fish, I 
would not request the change. However, I should not be denied my 
l i v e l i h o o d  due to a  m i  utik* o r  u n J u o b i f 1 * d  e n t r y  into the A U F S l i  
important anadromous waters catalog. I request this change be 
made as soon as possible so I can go on to making a living. If 
the C o r p s  of B n g i n « # r i  does not issue me a permit early in March, 
I will not be able to work this entire year because of the need 
to start the op eration in tha winter months.

I would appreciate any help you can give me in this regard.

R e s p e c t f u l l y  Submitted,

cc: Lsnnie GorsUu"h' - Commissioner. DNR
Senator Jack C n o h i l l .  D i s t r i c t  17 
R a p r  « i « n t  mfc i  v e  D i o U  B h u l f c s s ,  t U o l r l c t  17 
3#na to r Be t c y e  Fahrekamp 
R e p r e s e nt at iv e B i l l  Hudson 
R ep re s e n t a t i v e  Curt Menard 
R e p r e a a n t a t i v e  Richard Foster
Col. Willi am  Kakel - US Army Qntips of Engineers
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David Likina 
Portymiie River 

Eagle. Al.eska 99748

F e b r u a r y  20, 1989

Commissioner Don W. Collinsworth 
Alaska Department of Fish and Game
P . O .  S o x  3 - 2 0 0 0
Juneau. Alaska 99802

Dear Com mi sa io ne r  Collinsworth,

In accordance with AS 16.05.870 t a ) , the Department of Fish and 
Game ( ADF&G) shall, in accordance with the Ad m in is tr at iv e  
Procedure Act CAS 44.62), specify the various rivera. lakes and 
streams or parts of them that are important for the spawning, 
rearing or mi gr at i on—of anadromous fish. thrder tfcva-"provision, “" 
ADF&G has through regulation, published a c a t al o g and atlas of 
maps of waters important for the spawning, r e a r in g or m ig ration 
of anadromous fishes.

I feel that there is an error in this catalog and I wish to 
pe ti ti on  for a change in the catalog. S p e c i f i c a l l y  I Petition 
that the Portymiie River (ADF&G reference #334-45-11000-2600) be 
removed from the cl as s i f i c a t i o n  as being important for the
s p a w n i n g ,  r e a r i n g  o r  m i  g r a t i o n  o f  a n a d r o m o u s  T i s h a s  C u r r s n t l y

the river is classified for King and Chum Salmon. I hava lived
* wrl M n v»L*aH Hie PmhI'ymi 1 a D i P * «* o *• o •* 4 H a ara a r, I uauli
expeot that if the river were important for the salmon, I would 
at least see a few live or dead salmon in the river ev er y year.
I have not.

R e c e n t l y  a Fortymile River Final Cumulative Env ir o nm en ta l Impact 
S t a t e m e n t  was published by BLM. In this document it pointed out 
that C a n a di an  researchers found salmon In C l i n t o n  and Mickey 
creeks, two tributaries of the Fortymile River near its 
c on fl ue nc e with the Yukon river. In these lower reaches the
F or tymlle River has the charac t er is ti cs  of a ba c kw at er  area to
the Yukon River and is a river of e n t ir el y different character to
the F o r t y m i l e  R i v e r  i n  T h *  C a n a d i a n  n a p o r f c  ( a f c f c s o h o d )  i s

good biological data and I have no doubt that Salmon are in the 
lower most reaches of the Fortymile. These same Canadian 
rese a rc he rs  state that information on chinook and chum salmon on 
the Alaskan side of the Fortymile River is limited and somewhat 
contradictory. In 1975, ADF&G reported that no salmon were 
observed. Tha c l a s s if i ca ti on  appears to be the result of 
o c a b b i r t d  r a p a r t e  o f  T i  a h  i n  t h a  1 9 0 0 '  a, H w a t  c v u M i i L l y  L w u  risli

were spotted in the summer of 1988 by BLM personnel. However, 
these are rare scattered random sightings, and a c c o r d i n g  to t-he —



FFB

I

, /  P.7/10

' 8 9  1 2 = 4 2  DNR/DLWM/FBKS • »J - /

t»- 1007, the fJLd conducted n pilot program to determine s.impiing

3 i t o3 and methods for invi»̂ * ; •j*’*...  *'• 'JuOsn»v<<»nt jii-irs

. t_ B r < j F #» • , 1087#« r nn adult ■rniinju/ 'in I non «ero Observed on

August 21 and 22; a female near the  ̂Ink (approxlmnKoi> tc. km 

ijostrnnm o f tHo Coi-.iuinn oordcrif -and a male near the confluence 

of the North and South Forks,

On October 16, 1787 , the ADt'47 flow the upper rortymile nn a

c^ijm salmon *>>n»n Dig Tiji vcy out m  salmon * n m  observed 

'indnraon, *9‘37b ).

'i.O SALMON STUDIOS IN 1987

Tha purpose or the 1787 salmon studies in the Fortymile River was to 

document chirccw and chun scanners arc their distribution, and to

document the relative abundance and distribution of juvenile chinook

salmon,

The adult sslmcn program consisted o f  2 aerial survey* on Aug.,-*: r. 

and Castenh,.- i-‘-, \9vf ano a gilir.etting program in the icrwer 

'"ortymile River from Seoiemcer 13 to Septencer 23. A juvenile

sampli-g program was conducted by boa: from August 25 througn August

27 , 1987, Boat access was from the Eacle 8ridc'> nn th0 Foctynuie in 

Al«sk« aoout 25 kilometres upstream of the A 1 p«i#o.vy,*« cwiuci- 

tu ire Clinton Creel# hridgo in ttic luwer rcrtymile River,

m e  study location is shown in figure 1,

+.i methods 

Adult Salmon

The adult salmon surveys consisted of two aerial surveys cf the 

fortymile R:v»n by helicupter; the first on August 5, 1937 to 

observe chinook salmon spanners and the second on Septemoer 24
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salmon, The second station, just downotrnom 

yielded throe male c h u m  saHoa. K J

oT the ooTiyon,

P P / 1 R

3.2 U.b. portlun of tho Fortymil/i River

Tin* inr<,rniq|i<;r on chi inok and chijn saimcn on the Al.n&Jon side 
of the F’ort/'nt*. River _i_5_ eiso i xm t u u  o

contradictory. In en undated letter iu Ms. ChupmQn of forfcyr.j Ip 

Placers, Jim Webb of the U.'j, Bureau of Land Management (BLM; 

states that the SIM, in c-opcration with the Alaska Ooparvent 

of Fi'ih and Liame (^oriio) cgnduotou rioin Investioetions cn the 

Fortymile River ano triuuimi.g i - -_..i ,q •> s yn ^  ; r.a.r „-oig. 

obagrvH'i at that t <'”>». Mr, Weub states that ̂ ’T'there is no 

documented evidence of salmon spawning in the Fortymile River or 

its tributaries. While stray Kino ! chlnook) sa Inc.,-i_havg teen 

seen periodically ever the years, tnere is no reason to believe

a V 1 au 1 g  a p a , . " i n q  f tn r»< 1 1 a t  j on » X l S  t 3 "  (  FjffrVffl i  1 9  —P 1 8 C 9 P S |  1 5 5 6  ) ,

However, in 9 letter to Cordon Zealand of DFO Whitehorse, Fred 

•Nndaroon nf the ACFJG states: "this Department maintains a

oompp.honaive listing of streams and rivers known to contain 

anadromous fish, The Fortymlle River is listed in t m s  oocunenu 

ho an *n«d r o ^ o u o  .trssm11, He then notes various observations 

and reports including 1960 reports or chinwuk and ohum spawning 

near the Taylor Highway, chuna captured near Steele Creek, and 

chinook carcasses observea near Lite uid viiia -30 n f  Jnseoh 

(Anderson, 1997a).

In 1986, the ADF4U conducted an invcotigafcinn ho determine if 

roering chinnok fry utilised the rorfcymllo River between 0'3rien

Creek and the Canadian border (Fortymile Placers, 1936), winnow 

traps baited with scckeye salmon rce wero fished for s 10131 of 

24 trap nicpts between July S and July 10. No chinook salmon 

juveniles were u a p t j i ' C - d  • ct that JiTe,_________________________
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Several afcudioa rnnflrmnd the presence of juvenile chinook

galrnan in the Fortymile River and a number of its tributaries, 

(n the lower river, chinook juveniles were Found in the mainstem 

in the vicinity of Clinton Creek and in Clinton Lroek (CV5,

1*y71; EPS, 17 70; , On Septemcmr 3 and 4, 173 ti, DFQ sampled the 

lower reaches of Llincon ana Miuxuy c.uow .1 ao ..•sii qo iw0 

mainstem Fort/mile between the f.«o tributaries using seines 

and/or minnow traps. Juvenile chlnook salmon - m e  fc^nd in oil 

areas 'total of 63 crunook) ana o  cninuu* netu in *.•«

<j»u l i > i'3 ii v i - -«.» *. «• n ® oaKo In r 1 In f nn Creek 'Clarke , 1 384) . In 

August 1985, eight beach- so-ine sets- in- the Fnrrymile R;ver

yielcea two c.minock Juvenilco a'-d cen f irrmi the presence of 

chlcuuk, in th® uppwr •Fnrtymile River above the placer

mining__operation (von rinsier, 1905). Thlo l a t t e r  ettiriy

coincided with the chinook spawning period but no adults were 

observed. Water levels were hign, however, and the river wa s> 

deeply stained,

The spawning oistrruuLiwn *./■ v.i.w« o«i->«« t*. U'o VuUnn Rlv*;’

8 aBin is not as well known as that ror chinook (Fisheries Work 

Group, 1984). Fall chum runs have been documented in nine 

Canadian streams including the Klondike River in the lower

Yukon.

In 19S5, the fishery Officer conducted investigations into chum 

salmon spawning on tho Forcyrr.iln River (HvDunald, 1996). Two 

floats were made down the river In an Inflatable boat. No 

apuwiiin^ rhnfl »,oro ©tjoorvwH ®lbhouch a ctufi carcass was found 

approximately one naif milo upstream from tha riinfcon Creek 

fcownsite pumprouse. In addition, 1 0 1.S Hnura nf oill netting 

between Septimoer 12 and 10 non earriod out of fwn stations. 

Thu first .station, approximately 500 maters downstream of the 

Clinton Creek bridge, yielded two female and two mole chum

P .9/10
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130 Seward St.. No. 213 
|uneau, Alaska 99801 
(907) 586-9400

Alaska
Trollers
Association

March 15, 1989

Re pr es en ta ti v e Curt Menard 
P.O. Box V (MS 3100)
Juneau, AK 99811

Dear R e p r es en ta ti v e Menard:

The Alaska Trol l er s A ss oc i a t i o n  urges you to amend HB99 and SB129 to 
include language requiring the resource agencies to promulgate 
reclamation regulations.

Like the rent and royalties r equired by section 6(i), re clamation should 
be c on si d er ed  one of the costs of conducting a business venture on state 
lands. The right to mine n o n - re ne w ab le  resources from state lands is an 
exclusive use of public domain for o n e’s private benefit. This is not in 
and of itself bad; however, irreparable damage to our lands can occur 
when there is no c l e ar l y d e fi ne d cr iteria in place by which to regulate 
these operations. Poor mining practices have the potential to compromise 
the water q u al it y of area drainages, as well as damage the land and 
render it useless for any future purpose. Numerous studies have been 
u ndertaken which d o cument the severe impact that unmanaged placer mining 
has imposed on existing salinonid spawning and rearing habitat. We 
believe that the burden of prote c ti ng  riparian habitat should be 
should er ed  by both the user of the resource, and the state - who is 
mandated to p r o t ec t our natural resources.

The s t a t e’s pr e sen t attempts to require re clamation are inadequate. It 
is our u n d e r s t a n d i n g  that very little reclamation is taking place on 
state lands, and that many sterile mines are a ba ndoned without being 
s tabilized - in this highly erodible state these mines could continue t.o 
degrade area fisheries habitat for years.

We consider this present state of affairs unacceptable. Alaska's 
fisheries are a long term, renewable resource which will provide jobs and 
sustenance for ge nerations of Alaskans to come. The health of our 
fishery d e p en ds  on the qual i ty  of our waters and an a bu ndance of habitat 
for util iz at io n by our wild stocks. Short term, non-rene wa bl e extraction 
of mineral resources should not compromise the essence of A l a s k a’s 
future - our fish and wildlife resources. It is imperative that the 
legislature act to amend HB99 and SB129 to direct D N R , A D F & G , and DEC to 
develop re gulations which will ensure that mined lands are restored to a 
condition a d e q ua te  to support healthy populations of fish and wildlife.

C  A «"% 1
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D e c e m b e r  30, 1988

S U M M A R Y  OF: A  R e p o r t  on  the D e p a r t m e n t  o f  E n v i r o n m e n t a l
C o n s e r v a t i o n ,  D e p a r t m e n t  o f  F i s h  a n d  Game, 
D e p a r t m e n t  of  N a t u r a l  R e s o u r c e s ,  a n d  O f f i c e  of 
the G o v e r n o r ,  W a t e r - R e l a t e d  R e g u l a t o r y  
E x p e n d i t u r e s  a n d  Co s t s ,  D e c e m b e r  15, 1988.

P U R P O S E  O F  T H E  R E P O R T

In a c c o r d a n c e  w i t h  a L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  
s p e c i a l  r e q u e s t  and the p r o v i s i o n s  o f  T i t l e  24 of the A l a s k a  
S t a t u t e s ,  a r e v i e w  w a s  c o n d u c t e d  o f  s t a t e  r e s o u r c e  a g e n c y  
e x p e n d i t u r e s  r e l a t e d  to the a d j u d i c a t i o n  o f  w a t e r  rights, 
p r o t e c t i o n  o f  h a b i t a t ,  c o n s i s t e n c y  d e t e r m i n a t i o n s  w i t h  
p e r t i n e n t  c o a s t a l  z o n e  p l a n s ,  a n d  the r e g u l a t i o n  o f  w a t e r  
q u a l i t y  in o r d e r  to a l l o c a t e  t h o s e  e x p e n d i t u r e s  on  a 
r e g i o n a l  a n d  i n d u s t r y  bas i s .  In a d d i t i o n ,  in o r d e r  to 
d e v e l o p  a s e n s e  o f  the c o s t s  i n v o l v e d  to c o m p l y  w i t h  the 
v a r i o u s  s t a t e  r e g u l a t o r y  r e q u i r e m e n t s ,  a l i m i t e d  s u r v e y  of 
m a j o r  p e r m i t t e e s  w a s  c o n d u c t e d .

F Y  87 a n d  F Y  88 s t a t e  e x p e n d i t u r e s  are i n c l u d e d  in our 
r e p ort. A s  d i s c u s s e d  f u r t h e r  in the M e t h o d o l o g y ,  
A s s u m p t i o n s ,  a n d  D e f i n i t i o n s  s e c t i o n  o f  the report, 
e x p e n d i t u r e s  w e r e  a l l o c a t e d  o n  a v a r i e t y  o f  bases, s u c h  as 
g e n e r a l  e s t i m a t e s  m a d e  b y  v a r i o u s  s t a t e  o f f i c i a l s  and 
p e r s o n n e l ,  d o c u m e n t a t i o n  p r o v i d e d  b y  t i m e k e e p i n g  rec o r d s ,  
a n d  a c c o u n t i n g  i n f o r m a t i o n  o n  the S t a t e ’s a c c o u n t i n g  system.

R E P O R T  S U M M A R Y

S t a t e w i d e ,  a p p r o x i m a t e l y  $ 1 2 , 9 0 0 , 0 0 0  of F Y  87 a n d  F Y  88 
w a t e r - r e l a t e d  r e g u l a t o r y  e x p e n d i t u r e s ,  i n v o l v i n g  f i v e  s t a t e  
a g e n c i e s ,  w e r e  i d e n t i f i e d  a n d  a l l o c a t e d  on a r e g i o n a l ,  
i n d u s t r i a l ,  a n d  r e g u l a t o r y  a c t i v i t y  basis.

T he l a r g e s t  p o r t i o n  o f  the a l l o c a t e d  e x p e n d i t u r e s  w e r e  chose 
of the D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  ( D E C ) . DEC 
a c c o u n t e d  f o r  $6,3 m i l l i o n  o f  the a l l o c a t e d  e x p e n d i t u r e s .  
T h e  D e p a r t m e n t  o f  F i s h  a n d  Game, D i v i s i o n  of  H a b i t a t  h a d  
a l m o s t  $3.4 m i l l i o n  of  the a l l o c a t e d  e x p e n d i t i r e s , p r i m a r i l y  
i n v o l v i n g  th a t  a g e n c y ' s  T i t l e  16 hab..cat p r o t e c t  .on 
p e r m i t t i n g  p r o c e s s .

S I

r \  erp r p  (

M  [
n

THE LEGISLATURE
BUD GET A N D  AU D IT  COMMITTEE



Of the t e n  i n d u s t r y  c a t e g o r i e s  i n c l u d e d  in the r e p o r t ,  the 
p l a c e r  m i n i n g  i n d u s t r y  r e c e i v e d  the ^rarg^s>t a l l o c a t i o n  o f  
r e g u l a t o r y  i x p e n d i t u r e s  w i t h  a l m o s t !  $3.5 m i l l i o n  o f  the 
a p p r o x i m a t e  $ 1 2 . 9  m i l l i o n  a l l o c a t e d  of the p l a c e r
m i n i n g  r e g u l a t o r y  e f f o r t  takes p l a c e  in the N o r t h e r n  regioii 
of the State, a l t h o u g h  the r e g u l a t i o n  o f  p l a c e r  m i n e r s  is 
al s o  a s i g n i f i c a n t  p a r t  of the S o u t h c e n t r a l  r e g i o n ' s  
o v e r s i g h t  effort.

R e g u l a t i o n  of  w a t e r  and w a s t e w a t e r  s y s t e m s  f o r  p r i v a t e  
r e s i d e n c e s ,  w i t h  an a l l o c a t e d  t o t a l  of a p p r o x i m a t e l y  $2.5 
m i l l i o n ,  w a s  the s e c o n d  h i g h e s t  a l l o c a t i o n  of  e x p e n d i t u r e s .  
O v e r  h a l f  of t h e s e  a l l o c a t e d  e x p e n d i t u r e s  are r e l a t e d  to
r e v i e w  o f  t h e s e  s y s t e m s  in the S o u t h c e n t r a l  r e g i o n  o f  the 
State.

T h e  l a r g e s t  p a r t  o f  the S t a t e ' s  r e g u l a t o r y  e f f o r t  i n v o l v e s  
p e r m i t t i n g  a c t i v i t i e s .  P e r m i t t i n g ,  as d e f i n e d  f o r  the 
p u r p o s e s  of this report, a c c o u n t e d  for j u s t  o v e r  $7.1
m i l l i o n  o f  the $ 1 2 . 9  m i l l i o n  a l l o c a t e d .  A s s e s s m e n t  a n d  the 
p r o v i s i o n  of t e c h n i c a l  a s s i s t a n c e  to v a r i o u s  p e r m i t t e e s  
a c c o u n t e d  for j u s t  ov e r  $3.5 m i l l i o n  in e x p e n d i t u r e s ,  w h i l e  
m o n i t o r i n g  o f  p e r m i t t e e s  for c o m p l i a n c e  w i t h  p e r m i t  
c o n d i t i o n s  a n d  s t i p u l a t i o n s  a c c o u n t e d  for the r e m a i n i n g  $2.2 
m i l l i o n  in e x p e n d i t u r e s .

In r e g i o n a l  terms, the S o u t h c e n t r a l  p a r t  o f  the S t a t e
a c c o u n t e d  for the l a r g e s t  a m o u n t  of  r e g u l a t o r y  e x p e n d i t u r e s ,  
w i t h  an a l l o c a t i o n  of a l m o s t  $5.8 million." T h e  N o r t h e r n  
r e g i o n ' s  a l l o c a t i o n  w a s  $4.4 m i l l i o n ,  a n d  the S o u t h e a s t e r n  
r e g i o n  r e c e i v e d  an a l l o c a t i o n  o f  j u s t  o v e r  $2.6 m i l l i o n .

S T A T E  O F  A L A S K A D I V I S I O N  O r  L E G I S L A T I V E  AV. 3 I T



February 23 ,1989 j*,^ ' ] g ,p „ .

Senator Steve Frank / ' B h M m .  & k Y 6 K  
Pouch V vJ
Juneau, Alaska 99811
Dear Senator Frank:

I am writing to encourage you to consider the importance of including a provision for 
reclamation in the "Mining Rent and Royalties Bills," H.B. 99 and S.B. 129. Inclusion of a 
reclamation requirement into this legislation is critically important in order ensure that public 
interests in state lands are protected during the mining process and after mining occurs.

As you are no doubt aware, in the "6i" lawsuit the court ruled that under the state 
constitution, citizens of Alaska should receive some return for mineral resources taken from state 
lands which were selected because of their mineral character. I personally believe that the state 
should receive a "fair" return for its mineral resources but that large rents and royalties might 
severely restrict the economic feasibility o f smaller mining operations. In reality, royalties from 
small n. :nes are not likely to significantly enhance the state’s financial status anyhow.

Requiring reclamation of state mining claims will ensure that the multiple use of these 
lands will continue once mining has been completed. Over time all the public will -benefit if 
previously mined areas are returned to an ecologically productive condition. Because of this, 
reclamation should be the initial requirement of the Mining Rent and Royalties Bill.

Reclamation, once adopted as a routine component of a mining plan, does not have to 
involve excessive expense to the miner. Areas mined in the past can be reclaimed as new mining 
cuts are made. Obviously, there will be differences o f opinion about what constitutes an 
adequate level of reclamation and what is reasonable to the miner. These provisions can be 
worked out in the legislative process where all parties will have an opportunity to present their 
views. I would be happy to assist in working to reach an acceptable compromise on this issue if 
the need arises.

I would prefer to see the final legislation on this issue include reclamation and keep "he 
royalty rates for small mines to a minimum. Larger mines should be required to pay larger 
royalties commensurate with the amount of resources taken from state lands. I urge you to 
include a reclamation requirement in S.B. 129.

Thank you for considering my views on this subject.
Sincerely,

Randy R. Rogers 
Box 82215
Fairbanks, Alaska 99708

cc: Alaska Environmental Lobby
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j)MPARISON OF TAX S TR UC TU R ES  OF A S HALL GOL D MINE IN JUNEAU, ALASKA 
T HA T OF NEVADA AND IDAHO

ALASKA NEVADA IDAHO

OREBODY T O N N AG E 1,000,000 1,000,000 1,000,000

TPD P RO DU CT IO N 500 500 500

ORE G RA DE 0 .30 0 .30 0 .30

DAYS P R OD UC T IO N 360 360 360

TONS / YEAR 180,000 180,000 180 ,000

OZ P RODUCED 54,000 54,000 54 ,000

GOLD PR IC E 400 400 400

LEASOR NSR 5.0% 5.0% 5.0%

CAPITAL COSTS 15,000,000 15,000,000 15 ,000,000

MINING COS TS /T ON 65 65 65

% LABOR 60% 60% 60%

# PERS ON AL 100 100 100

SALES T A X  RATE 
P ROPERTY TAX RATE 
FED C O R P  TAX RATE 
STATE CORP T A X  RATE 
STATE H I NI NG  T A X  
STATE ROYALTY 
% DEPLEATION RATE 
OST D E P L E A T I O N  RATE /TON 
P RECIATION EXP§

P ROPERTY GROSS 
LEASOR ROYALTY

4 • 0<& 
1 .06* 
34 .0% 
9.4% 
7 .0% 
3 . 0 % 

15.0% 
4.50 

10 .00

21 ,600,000 
1,080,000

5 .3% 
0 . 00% 
34 .0% 

0 . 0% 
1 .9% 
0 . 0% 

15 .0% 
4 .50 

10.00

5 .0% 
1 .79% 
34 .0% 

8 .0% 
2 . 0% 
0 .0% 

15.0% 
4 .50 

10.00

2 1 ,6 00 ,0 00  21,600,000
1,080,000 1,080,000

MINE GROSS 20,520 ,0 00 2 0 ,5 20 ,0 00 20 ,520,000

MINING COSTS 11 ,700,000 11 ,700,000 11 ,700 ,000

MINE NET 8,820,000 3 , 82 0,000 3 ,820,000

DEPRECIATION 
DEPLEATION

1 ,800,090 
3 ,078,000

1 ,800 ,090 
3 ,0 78,000

),800,090 
3,078,000

TAX AB LE  INCOME 3,941 ,910 3 ,941,910 3,941,910

FED INCOME TAXES 
STATE INCOME TAXES 
STATE MI NING LIC TAX 
B OROUGH PROP T A X  
STATE ROYALTY

1,340,249 
370,540 
275,934 
159,450 
118,257

1 ,340 ,249 
0

7 4,89 6
0
0

1,340,249 
315,353 
78,838 

352,407
0

TOTAL TAXES 2 , 26 4,430 1,415 ,146 2,086,847

EM PL OY EE  SALES TAXES 
^ M P A N Y  SALES TAXES

336,960
93,600

449,842 
124 ,956

336,960 
117,000

w
STATE & LOCAL GROSS •1 ,354,741 649,694 1,200,558



'O M PAR IS ON O F T A X  S T R U C T U R E S  OF A L A R G E  G O L D  M I N E  IN JU NE AU . A L A S K A  

'TO T H A T  OF  N E V A D A  AND IDAHO

A L A S K A NE V ADA I DA HO

0 R E 5 0 D Y  T O N N A G E  
TPD  P R O D U C T I O N  
ORE G R A D E  
DA Y S P R O D U C T I O N  
T O N S  / Y E A R  
OZ P R O D U C E D  
G O L D  P R I C E  
L E A S O R  NSR 
C A P I T A L  C O S T S  
M I N I N G  C O S T S / T O N
* L A B O R
* P E R S O N A L  
S A L E S  T A X  R A T E  
P R O P E R T Y  T A X  R A T E  
FED  C O R P  T A X  R A T E  
S T A T E  C O R P  T A X  R A T E  
S T A T E  M I N I N G  T A X  
S T A T E  R O Y A L T Y
* D E P L E A T I O N  R A T E  
C O S T  D E P L E A T I O N  R A T E  /TON 
D E P R E C I A T I O N  EXP

P R O P E R T Y  G R O S S  
L E A S O R  R O Y A L T Y

M I N E  G R O S S

M I N I N G  C O S T S

M I N E  N E T

D E P R E C I A T I O N  
D E P L E A T I O N

T A X A B L E  IN CO ME

FE D  IN CO ME  T A X E S  
S T A T E  IN CO M E T A X E S  
S T A T E  M I N I N G  LIC  T A X  
B O R O U G H  P R O P  T A X  
S T A T E  ROYALTY-

T O T A L  T A X E S

E M P L O Y E E  S A L E S  T A X E S  
^C O MP AN Y S A L E S  T A X E S

S TATE i LOCAL GROSS

100 ,000.000 100 ,000 .000 lOw i j u u  « w 0 v.
02 ,000 22 .000 22,000

0 .05 0.05 0 .05
360 360 360

7,520 .000 7 ,520 »000 7 , 520.000

356 .000 356 .000 3 o . 000
400 400 400
3.0* 3.0* 3.0*

I 50,000 .000 150 ,000 ,000 1 50 ,000,000
10 10 10
40* 40* 40*

400 400 400
4 . 0* 5 .3* 5.0*

1 .06* 0 .00* 1 .75*

34 .0* 34 .0* 34 .0*

5 . 4* 0 . 0* 5 . 0*
7 .0* 1 . 5* ^ . 0*

3 . 0* 0 . 0* 0 .0*
15 .0* 1 5 . 0* 15 . 0*

! 0.45 0.45 0 ,45

1 .00 1 .00 1 .00

153,400 .000 153.400,000 153. 400 »000

4,752.000 4 ,752 ,000 4.752.000

153,646 ,000 153 ,646 .000 153,646,000

7 5,200, 00 0 75.200 ,000 7 5.200.000

7 4,443,000 7 4,446, 00 0 7 4 ,443.000

7 , 52 0 , 356 7 ,520 ,356 7 ,520.356
2 3 ,0 47 ,2 00 23 .047,200 23.047 ,200

43 . 430 . 404 4 3 . 430 , 404 43 » 430 . 404

1 4 ,763 ,337 14 ,763 .337 14 ,753 » 337
4 ,0 37,156 0 3 ,475 .432
3 , 0 4 3, 6 25 626,126 565 ,605

1.554,500 0 3 ,337 , 143

1 ,304 ,412 0 0

2 4, 61 3 , 0 3 6 1 5 ,605,465 23,016. 526

1 ,520 ,640 2 ,030 .054 1,520 .640
550, 40 0 1 ,263 ,754 1 ,153 .000

1 2.500,733 4,124,566 10 .543 ,325



Alaska State Legislature
H O U S E  O F R E P R E S E N T A T IV E S

Official Business P .O . Box V 
State Capitol 

Juneau, A laska 99811

M E M O R A N D U M

TO: '-' Co-Chairman Representative Curt Menard
Co-Chairman Representative Cliff Davidson 
House Resources Committee

SUBJECT: HB99 - 6 (i) committee file

DATE: March 13, 1939

The enclosed strong expression of support from the merchants 

and mayor of the City of Fairbanks illustrates the sir uficant 

positive economic impact the mining industry has on the interior 

of Alaska. I request that a copy of this be placed in each 

cornu.ttee member HB99 folder.

It is imperative that a fair and clear 6 (i) bill be 

considered by the legislature this session. I know we can meet 

the 6 (i) court mandate and still be a positive signal to the 

mining industry of our state.

co: Resource Conmittee members



O ffi c e  of the May or 

Ci ty Hall

41 0 C u s h m a n  Street

Fair banks , Alaska 99701

Gov e r n o r  Steve  Co wper  

Of fi ce of the G o v e r n o r  

Juneau, Al as ka  99811

Dear G o v e r n o r  Cowper:

RE TA IL M E R C H A N T S  S U P P L Y I N G  GOO DS & S E R V I C E S  TO TH E  PLACER MIN I N G  

INDUST RY IN TH E  FA IR B A N K S  AREA:

1 /  Phone No.
Saf eway  Stores, Inc. /

Suoer Valu St ore s - ________ V-f~2- —  £  V  ■£-
CMfiS O-TT] t̂y C J s , h - , ,
Food land_____________________________________________________________ l452.'llZ*\

N. C. ach ine  t(y  V  JT. 7 ^ 1  /

Nenana

McKay Tru cking_ 

N o rthe rn Air 

Gr eer T a n k  &

S k id mor e Machi  

F airb ank s M a c h i n e  & S 

James Nordale,

Juan ita  Helms, Mayor  

Fair ban ks C h a m b e r  of 

J a c k o v i c h  T r act or

Big Rays &

47V- 96V/,

‘JSX-n-JS
‘/ .S 'S .

Alaska S p o r t s m a n ' s
excess ruct-l
We, The Retail M e r c h a n t s  of Fai rba nks , The Ma y o r  of the C it y of 

Fairban ks,  The Mayo r of the F a i r b a n k s  North Star B o r ou gh and the 

Fair b a n k s  C h a m b e r  of C omme rce , ab ov e listed, are ver y c o n c e r n e d  

aboyt the Pligh t Of T he Placer Mi n i n g  I n dus try  her e in the Int erior 

of Alaska.

Everts

In spite  of all the i m p r o v e m e n t s  the Placer Min i n g  Indus try  has 

made in their mi ni ng metho ds,  the e n v i r o n m e n t a l i s t s  and st at e reg­

ulat ion s still co n t i n u e  to thwart, sl ow -d own , ha ras s and in many 

cases stop the Placer Min i n g  O p e rat ion s.

We urg e n t l y  reque st a m e e t i n g  with you, here in Fairb an ks,  at your 

ea rliest c o n v e n i e n c e  to disc uss  this pro ble m whi ch is so imp ort ant  

to the e c o n o m y  of Fai rba nks .



»*

R E T A I L  M E R C H A N T S  S U P P L Y I N G  GOODS & S E R V I C E S  TO THE FLAC E R  M I N I N G  

I N D U S T R Y  IN THE F A I R B A N K S  AREA:

NAME: FHOSE NO.

Ala s k a  Railrtf&d

9

M a r k  Air

Ala s k a  Air L/ n c cA a  v c a ^  »v~> A ll

Irish T r u c k i n g  : *? |/</''''/'* ~

S o u r d o u g h  E x p r e s s  h cr zr u  •;

v7<7-7/U-C?

S o u r d o u g h  E x p ress 

Union Oil Co ■ "

H-\S-QS0 / .

r--~̂y. - j /•<.— -/----^ ^ i ■■' ' •
s / ' - / a* ,/V  It &■<■; '• yit^eyy.__

y .. 1 j /_ j- s~ >

K 5 K R e c y c l i n g  

Bucher G 1 a s ~ -

Alaska Rubber 

Alaska Battery 

Arctic Welding

-
-  ~ ̂  s

>7/ c; <r z
V<T7-Q2joQ

.-v A L kXL nciUlliK ^ ^

Alaska Tent 8 T a r p  1 1 S / A ^ h J i ^ i w  . 4 - ^ . r f c - ? ^ -------

Alaska I n d u s t r i a l  H a r d w a r e  ^  ’/ &  -***0 _______

M & 0 F a r t s  s f / T . S  77) i -j-S2

3rown & Sons' A u t o  Part-e- / — ••<>)—  ------- ^<h<-

C a r r ' s  C l o t h i n g  

O xf o r d  A s s a y i n g  

GI\C

G r a b b ' s  Corner_

'7/5 'iF-fioLsA. PortHUY



V I)

Do n n a  G i l b e r t .  r i t o r i ” r T a x  p. i > t* r *  A s s o c .

Sggnarj.Liuaber tfS 7-(,Z 7L

k e l l v  ’ s  T i r e  r o . . / /  • V  '  4

M obnt Tirte Co. 457 7/5/
A l a s k a  E x p losives. rnc.

Pacific Powder 4 r.xnlosive Co.
“T

t y«r;-y£V
- J t-

Denali Fasterers,

Alsinco, Inc.

Enc 1 chard

C e o p r i z e ,  Ltd.

Dr. R i chard Swainhnnk

H e c t o r’s We ldinc J - lf t  - ptf- j*,*, ,j.U
KSK R e c y c l i n g

fiaSKr„ipBent V T 7 - 3 ^ Z

-vSj j p e  E n t e r p r i s e s  .i.

"si belli Coal Mine. Inc. J _____________________ 4 S t -  zt.z.'T-

j U^LrTy-U /y. UJj.£ 6/cx>___

^elflc(cvy fia r^ liic--

•fc£2j-7724.

Vy'p1r<tn- -Sw- - L/ST-^C*
'Is uZ^-na

Psiy*, V n - / / 7 t
i f > S 7A!fiS$H'P20=Kl-ro?r r̂ rr// <<£,a ̂ Kr^VM/L£AH M?.r.w) -/i’fj

- # 7 ^ 1 ^  ^  i r ^ A ^ . __£!---------- (3— ‘'■n- Li.sr.

/?* &J Op- T ls^ --------(A.by<x±*.
i t.  ¥■?* -Y-ZJ?

(a) ‘/S'S-q2/3 j'

Ẑ«sr*<s0je f~ tv£t-x {%**/? 7 y T
, -zll*sn/x fefhsh-

4ft,- /3JĴ
@4 (,jHraS. Tfi/wsftnzr.̂ JtiL

. &-✓/<?// firfc/te. y<: . 'Tstc ('rx.fZG
VSX- 1£33l 
48?-W S

, ft  *-c---------------------- ' ■<
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sÂiSn̂ J l/̂ ĥajA/iur
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P .O . B or Y. S tate C apiiol 
Ju n eau . A laska 99811-3100 

M ail S to p  3100 
(907) 965-3991

ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES 

RESEARCH AGENCY

February 16, 1989

MEMORANDUM 

TO:

FROM: Ginny Fay

LegislativeMnaiyst

RE: Mining in Other Western States: Reclamation and Taxation Policies
Research Request 89.207

You requested information regarding other states' mining reclamation policies 
and statutes. You asked which state reclamation programs are authorized by 
statute rather than by regulation. You asked also for information regarding 
taxes paid by miners in other states in addition to specific mining taxes. To 
answer your questions, the first part of this memorandum discusses reclamation 
in other western states. This is followed by information on other state taxes.

Mining Reclamation in Other States

Generally speaking, the purpose of mining reclamation is to return land to its 
beneficial and productive use after mining operations have occurred. The state 
of Nevada, as part of an extensive overhaul of its mining statutes and 
programs, is conducting a comparative analysis of mining practices in the 
western states. Information from their final draft report on reclamation is 
summarized in this section.

Not all western states have reclamation laws and those that do differ widely 
in the administration, organization, and implementation of their programs. Of 
the eleven western states reviewed by the Nevada study (which included Alaska 
but not Nevada), eight states have reclamation statutes. In contrast, Alaska, 
Arizona, and New Mexico reclamation standards are set by regulation and are 
part of the mining permit process (see Attachment A).

Wanda Jo Gallaher and Susan Lynn, "A Comparison of Western States 

Reclamation and Bonding Regulations, Programs, and Practices for Discussing A 
Nevada Program," Final Draft Report, Public Resource Associates, January 1989.
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State reclamation statutes also vary considerably with regard to enforcement 
and penalties for noncompliance. Penalties include lease or permit cancella­
tion, bond forfeitures, and civil and criminal penalties and fines. See 
Attachment A for state specifics.

State Taxes in Addition to Specific Mining Taxes

Information on state taxes collected in addition to specific mining taxes was 
obtained from ten western states--Arizona, California, Colorado, Idaho, 
Montana, Nevada, New Mexico, Oregon, Utah, and Wyoming. The results are 
presented in Table 1. Except Wyoming anu Nevada, these states have corporate 
income taxes applicable to miners. Tax rates range from five percent in 

Colorado and Utah to 10.5 percent in Arizona.

Miners pay property taxes in all states contacted. Generally, this tax is
administered by the state but collected by local governments. Mill rates are 
locally determined. In addition, six of the ten western states charge a sales 
or use tax on equipment. The state sales tax applies if items are purchased 
in-state. For items purchased out-of-state, a use tax, generally set at the 
same rate as the state sales tax, is charged on the market value of the item 
or equipment. Sales and use rates ranged from three to 6.8 percent.

* * *

I hope this information answers your questions. If you would like additional 
information, please do not hesitate to contact us.

Attachments

A number of contacts in Nevada stated that their state's tax rates and 

policies are likely to change during the current legislative session; numerous 
tax bills have been introduced, some of which apply to miners.



TABLE 1

TAXES PAID BY MINERS IN OTHER STATES IN ADDITION TO SPECIFIC MINING TAXES

-TAX & TAX RATE (%)■

STATE
CORPORATE

INCOME PROPERTY
SALES/

USE

Arizona 1 10.5 County Set 5.0
California 10.0 1.0
Colorado 5.0 County Set 3.0
Idaho 8.0 County Set
Montana 6.8 County Set
Nevada County Set 6.0
New Mexico 2 7.6 County Set 6.5
Oregon 6.6 County Set
Utah 5.0 County Set 6.8
Wyoming County Set 5.0

NOTES:

OTHER

Road tonnage

Gross Proceeds Property Tax on Reserves 

Ad valorem tax collected locally on mineral

1. Arizona's net corporate income tax is graduated up to an income of $6,000, 
then 10.5 percent.

2. New Mexico's corporate income tax is graduated for income up to $1 million.

Prepared by the House Research Agency, February 1989 (89.207).



ATTACHMENT A 
Comparison of Features by State for 

Reclamation and Bonding
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c
Overview of Mining Activity on State Land

* 44,273 mining claims active on January 1, 1989

* 2,271 owners of these claims

* 202 permits issued to operate on state land in 1988

* gold production estimated to be less than 50,000 ounces from state land 
in 1988. (FYI - Statewide production of gold in 1988 estimated to be

r 240,000 ounces.)

L



0 W N E R S  O F  A C T I V E  C L A I M S

Number of Active Claims Owned



By Industry Group

1987 1986 1985

"Locatable Minerals" $34,179 $6,627 $7,258

Coal $206,328 $212,325 $16,554

Rock, Sand & Gravel $19,142 $86,418 $42,774

* Information provided by Dept, of Revenue

{
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Introduced: 2/3/89
Referred: R e sources and Finance

6-0470E

KE R TTULA, COGHILL,
1 IN THE SENATE F R A N K  A N D  FAIKS

2 SENATE B ILL NO. 161

3 IN THE L E G I S L A TU R E  OF THE STATE OF A L A S K A

4 SIXTEENTH L EG I S L A T U R E  - FIRST SESSION

5 A B I L L

6 For an Act entitled: "An Act pro v i d i n g  for rent and royalty payments for

7 leasehold locations and mining leases; relating to

8 mineral in character determinations; and p r o v i d i n g

9 for an effective date."

10 BE IT ENACTED BY THE LE G I S L A T U RE  OF THE STATE OF ALASKA:

11 * Section 1. AS 38.05.185(a) is amended to read:

12 (a) The a cquisition and continuance of rights in and to deposits

13 on state land of minerals w h i c h  on January 3, 1959, were subject to

14 location u nd e r  the mi n i n g  laws of the United States shall be g o ve r n e d

15 by AS 38.05.185 - 38.05.275. Nothing in A S  38.05.185 - 38.05.275

16 affects the law pert a i ni n g  to the acquisition of rights to m i n e r a l

17 deposits owred by any other p e r s o n  or government. The director, w i t h

18 the approval of the commissioner, shall determine that land from w h i c h

19 mineral deposits may be m i n e d  only under lease, and, subject to the

20 limitations of AS 38.05.300, that land w hich shall be closed to min-

21 ing. State land may not be closed to m i ni n g  or mineral l oc ation

22 unless the commissioner d etermines [MAKES A FINDING] that mining w o u l d

23 be incompatible wit h  significant surface uses on the state land.

24 State land may not be r e stricted to mining u n d e r  lease unless the

25 commissioner determines that potential use conflicts on the state land

26 require that mining be allowed only u nder w r i t t e n  leases issued u n d e r

27 AS 38.05.205 or the c o mm i ssioner has d e termined that the land was

28 mineral in character at the time of state selection. The determina-

29 tions required under this subse c t i o n  shall be m ade in compliance w i t h

SB0161a -1 -  SB 161



land c l assification orders and land use plans d e veloped u nd e r  AS 38.- 

05.206 or 38.05.300 TAS 38.05.300].

* Sec. 2. AS 38.05.205(b) is amen d e d  to read:

(b) B e g inning on the date es t a bl i s h e d  by the c o m m i ssioner under 

AS 38.05.210^ [THERE SHALL ACCRUE] a n  annual rental accrues for each 

leasehold location or port i o n  of a leasehold location, [THEREOF] 

w h e t h er  or not u nder lease, in the amounts established in A S  38.05.211 

[NOT LESS THAN THE VALUE OF A N N U A L  LABOR IMPROVEMENTS R E Q U I R E D  FOR 

MINING CLAIMS. THE V A L U E  OF W O R K  D O N E  ON, OR FO R THE B E N E F I T  OF, THE 

LEA SE H O L D  IN COMP L I A N CE  WIT H  A S  38.05.210 MA Y  BE CREDITED A G A I N S T  THE 

R E N T A L ] .

* Sec. 3. AS 38.05 is amended by a d d i n g  a n e w  section to read:

Sec. 38.05.206. MINE R A L C H A R A C T E R  DETERMINATIONS. (a) Wit h in  

three years a fter the receipt b y  the c om m i ssioner of a request for a

mineral c h a racter d e t e r m i n a t i o n  from the h o l d e r  of the mi n i n g  claim,

the commissioner shall d e termine u n d e r  AS 38.05.243 w h e t h e r  the land 

u nderlying a m i n i n g  claim was m i n e r a l  in character at the time of 

state selection.

(b) A  hold e r  of a mining c laim who fails to make a request for a 

mineral c h aracter d e t e r m i n at i o n  to the commissioner b y  S ep tember 1, 

1990, or w i t h i n  one y e a r  from the location of the mi n i n g  claim, w h i c h­

ever is later, shall make rental payments u nder A S  38.05.211 and 

royalty payments u n de r  AS 33.05.212 until the c o mm issioner makes a 

mineral ch a r a ct e r  d e t e r m i na t i o n  c o ncerning the land u n d e r  AS 38.05.-

243. A ho l d e r of a m in i n g  claim who makes a request for a mineral

character deter m in a t i o n  to the c o m m i s s io n e r  by Sep t e mb e r  1, 1990, or

wi t h i n  one year after the location of the min i n g  claim, whi c h e ve r  is 

later, does not owe rental payments under AS 38.05.211 or royalty 

payments under AS 38.05.212 until the commissioner makes the mineral
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1 character determ i n a t io n  under AS 38.05.243.

2 (c) O n  the d e t e r m i n at i o n  by the commissioner that the land

3 underlying the mining claim was mineral in character at the time of

4 state selection, the holder of the. mi n i n g claim is liable for rental

5 and royalty payments from the date of location.

6 (d) On the d e t er m i n a t i o n by the commissioner that the land

7 underlying the mining claim was not mineral in character at the time

8 of state selection and that the ho l d e r  of the min i n g  claim has made

9 rental payments under AS 38.05.211 or royalty payments u nder AS 38.-

10 05.212 on the claim, the commissioner shall refund to the hol d e r  of

11 the mi n i n g  claim all rental and royalty payments paid on the mining

12 claim.

13 (e) If the commissioner fails to m ake a mine r a l  character deter-

14 m i n a t i o n  w i t h i n  three years from the date of a request for a deter-

15 mination, the amount of the rental and royalty due u n d e r  AS 38.05.211

16 and 38.05.212 is reduced by 50 percent from the time that the deter-

17 m i n a t i o n  was requested throu g h  the date that the d e t e r m in a t i o n  is

18 made. The holder of a mi n i n g  claim may request that any excess pay-

19 ment a ccumulated under this subsection be

20 (1) applied to rental and royalty payments due in subse-

21 quent years; or

22 (2) refunded.

23 * Sec. 4. AS 38.05 is amended by adding n e w  sections to read:

24 Sec. 38.05.211. RENTAL. (a) Before p r o d u c t i on  from a mining

25 claim begins in commercial quantities, the holder of a leasehold

26 location or mining lease shall pay to the state annual rental based on

27 the nu m b e r  of years since the location of the leasehold or of the

28 mining claim, as follows:

29 Years since Initial Location Rental p e r  Acr e  per Year
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1 0 - 1 0  $.25

2 1 1 - 2 0  $.50

3 21 or more $.75

4 (b) A  leasehold location or a m i n i n g  lease located on o r  before

5 August 31, 1989, is c o nsidered to hav e  b e e n  located on August 31,

6 1989, for the d e t e r m i n a t i o n  of the rental due u n d e r  this section.

7 Sec. 38.05.212. P RODUCTION ROYALTY. On p r o d u c t i o n  from a mining

8 claim in commercial quantities, the h o l d e r  of a leasehold location or

9 mi n i n g  lease shall pay as p r o d u c t i o n royalty the grea t e r  of

10 (1) a two percent net income royalty d e termined under

11 AS 4 3 . 6 5 . CIO - 43.65.060; or

12 (2) the rental amount due u n d e r  AS 38.05.211.

13 * Sec. 5. AS 38.05 is amended by adding a n e w  section to read:

i.4 Sec. 38.05.243. D E T E R M I N AT I O N  OF M I N E R A L  CHARACTER. (a) Land

15 on wh i c h  a m in i n g  claim is located was not mine ra l  in character at the

16 time of state se l ection unless, on the date the state selected the

17 land underlying the mining claim, the land was k no w n  to contain a

18 valuable miner a l  deposit in sufficient q u antities that a prudent

19 p er s o n  at that time w o u ld  h ave expended time and resources to develop

20 the mineral deposit w it h  a reasonable belief that the miner a l s  would

21 be mark e t a b l e  at a profit.

22 (b) Land under l y i n g  a m i n i n g  claim does not contain a valuable

23 mineral deposit unless, based on facts k n o w n  at the date the land was

24 selected by the state, the land

25 (1) contained an actual exposure of valuable minerals capa-
S

26 * ble of being m a r keted at a profit;

27 (2) was contiguous to an exist i n g  mi n i n g  claim with an

28 actual exposure of valuable m i n erals capable of b e i ng  ma r k e t e d  at a

29 profit;
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1 (3) was wi t h in  one mile fro m  a placer deposit tiiat has

2 existing reserves that were p r o d u c i n g or capable of p r o du c i n g  v a l uable

3 minerals at a profit if the mi n i n g  c laim is a pl a c e r  claim; or

4 (4) was wi t h i n  one mile of a k n o w n  mine r a l  deposit that has

5 produced or is capable of producing m i n e r a l s  at a profit if the m i n i n g

6 claim is a lode claim.

7 * Sec. 6. This Act takes effect Au g u s t 31, 1989.

c
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