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effect of amending Rules 24 and 82 of the Alaska Rules of Civil 
Procedure."
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Alaska State Legislature
Representative Niilo Koponen

Pouch V House D istric t 21
Juneau, Alaska 99811 

(907) 465-4992

* Position Paper * 
HB 558

House Bill 558 is intended to give citizens the right to 
bring polluters to justice when the state lacks either the 
resources or the will to do so. This measure is patterned 
after federal law, which has been in effect since the early 
70's rnd has proven both judicially acceptable and practical.

The philosophy behind citizen suits is simple. Governments 
are not able to prosecute all violations of law, nor seek 
injunctive relief. People facing environmental pollution and 
its daily threat to human health and well-being nonetheless 
deserve the protection of the law. House Bill 558 would 
complement the Department's enforcement procedures and afford 
citizens the protection they currently do not have. In an 
era of limited orjieclining state revenues, the ability of 
citizens to have direct access to the courts is especially 
appropriate.

119 N. Cushman, Suite 207 
Fairbanks, Alaska 99701 

(907) 456-8172



C I V I L  AND CRIMINAL JU ST IC E  C IV IL  AND C RI M IN AL  JUSTIC E 2A:35A-4
Note 1

CH A PTER 35A. EN VIRO NM ENTAL RIGHTS

Section
2A :3 S A —I . Short title.
2A :3JA -2 . Legislative findings and determinations.
2A :35A -3  Definitions.

2A :3 5 A -4  Actions to enforce laws on pollution, impairment or destruction o f environ­
ment, or to protect environment; dism issal o f  frivolous actions.

2A .35A -5 . Rebuttal to prima facie evidence or affirmative defense; rules of evidence.
2A :J3A-6 . 'tem porary or permanent equitable relief.
2A :35A -7 . Determination and adjudication o f impact o f conduct on environment.
2 A :3 5 A -8  Remittitur for administrative or other proceedings; retention of jurisdiction;

temporary equitable relief.
2A :35A -9  Security as condition for grant o f injunction.
2 A .3 JA - IO  A w ard  o f attorney’s and expert witness fees; applioation of doctrines of

collateral estoppel and res judicata; consent o f originating court fur 
dismissal.

2A ;35A-11  Notice o f intention to commence action; persons to whom sent; waiver;
exemptions.

2A  3 5 A - I2 .  A c t  as additional remedy.
2 A :3 3 A -I3 .  Construction of act, rules, regulations and orders.
2 A :3 5 A -U .  Severability.

Environm ental protection Perspective 1978 

Lew is G o ld shore  (Fa ll 1978) N o  86 N.J. Stale 

liar J. 44

I x a  Review  Com m entaries 

A  thumbnail sketch o f  the Environm ental 
R igh ts  Act Lew is G o ld shore  (W inter 1975) N o  
70 N  J Slate D i r  J 18 

A n a ly s is  of environm ental legislation from  1970 
to 1975 in New  Jersey. Lew is G o ldshore  (S u m ­
mer 1976) I Se lon Ha ll Leg is J. I.

2A:35A-1. S h o rt  title

This act shall be known and m ay be cited as the  "E nvironm ental R ights Act." 

L.1974, c. 169, § 1, eff. Dec. 9, 1974.

Tide o f Act;

A n  A ct  concerning the commencement o f  ac­

tions for the protection o f  the environm ent and 
the public interest therein. L.1974, c. 169.

Administrative Code References 

Environm ental health standards o f adm inistra­
tive procedure, see N  J.A.C. 7 ; IH -2  I el seq

Law Review Commentaries 

1985 environmental protection case law mid 

in a serie.). Lew is G o ld shore  and M a r sh  ’-•ilf. 
117 N J  L J .  375 (1986).

1985 environmental protection legislation (first 
in a senes) Lew is G o ldshore  and M a rsh a  Wolf, 
117 N J L J  335 (1986)

Notes of Dec isions

1. Ju risd iction  

Issue o f  whether United States A rm y  C o rp s  o( 

Engineers had subject matter jurisdiction over 

validity o f  water diversion project was not ripe for 

adjudication, in light o f fact that engineers were 

being selected to engage in feasibility study to help 

establish specifics o f  construction for Ihc  project; 

it w ould be on ly  after such inform ation was gath­

ered that subm ission could be made lo  Arm y 

Corp s so  that it might determine whether it 

should assert jurisdiction. App lication or  North 

Jersey D i s l  W ater Supp ly  Com m ission, a 75 N  J 

Super 167, 417 A .2d  1095 ( A . D  1980).

2A:35A-2. L egisla tive  find ings and  d c tc r - iln a tlo n s

The Legislature finds and determ ines th a t  the in tegrity  o f the S ta te 's  environment 
is i-uiiiinually th rea tened  liy pollution, im pairm ent and destruction, th a t every person 
has a substantial in te res t in minimizing this condition, and th a t it is therefore  in the 
public interest to  eitnhle ready across In th e  co u rts  for the  rem edy o f  such abuses. 
'  " i n  -  itsi x v ..rf Iter (i I!f74

Nutea o r Decisions

I. Construction and application 

Policy o f  protecting slate's environment front 

pollution, impairment and destruction is properly 

elTeciualeil through the lu llin g  powei and may 

influence local in n in g  decisions I ucardi v C u r ­

tis Point Properly O w ners A ss 'n , 86 N  J 217. 410 

A  2d 881 (1981)

Section 2 A 3 5 A - 4  g ra in in g  standing lo  any per­
son lo  maintain action to  enforce o r  restrain the 
violation o f any statute, regulation o r  ordinance 
designed lo  prevent o r tn in im iie  im pairm ent or 
destruction o f  the environm ent is limited lo  de­
struction o f  she natural environm ent as opposed lo 
destruction o f  historical build ings H oboken  E n ­
vironment Committee, In c  v. G entian  Seam an’s 
M iss io n  nf N ew  Y o rk . 161 N  J Super. 256, 391 

A  2d 577 (C l i  1978)

2A:35A-3. DcTmitiuriH
For Ihc purposes of th is net, the  following words and phrases shall have the 

following m eanings;
a. "P erso n "  includes corporations, com panies, associations, societies, firm s, p a r t­

nerships and jo in t stock companies, individuals, the S ta te , any political subdivision of 
the  S ta te  and any agency or in strum entality  o f the  S ta te  o r o f any political 
subdivision o f th e  S tate.

b. "Pollution, im pairm ent or destruction  of the environm ent" m eans any actual 
pollution, im pairm ent o r destruction  to any of the n a tu ra l resources o f the S ta le  or 
p a rts  thereof. I t  shall include, h u t not he limited to, a ir  pollution, w a te r pollution, 
im proper sew age disposal, pesticide pollution, excessive noise, im proper disposal of 
refuse , im pairm ent and eutrophication of rivers, s tream s, flood plains, lakes, ponds

j  o r o th er w ater resources, destruction of seashores, dunes, wetlands, open spaces, 
na tu ra l areas, parks or historic areas.

L.1974, c. 169, § 3, eff. Dec. 9. 1974.

!-aw Review  Com m enlarle i 

Environm ental protcclion: I ’erspective 1978. 
Lew is G o ldshore  (F a ll 1978) N o  85 N.J. Slate 
Dar J. 44.

L ib ra ry  References 

W ords and I ’hrnses (Perm  E d )

2A:35A—1. Actions to enforce laws on pollution, imnoirment or destruction o f  
environment, or to protect environment; dism issal o f frivolous 
actions

a. Any person may m aintain an action in a court o f  com petent jurisdiction ag a in st 
any o th er person to enforce, or to restra in  th e  violation of, any  s ta tu te , regulation  or 
ordinance which is designed to p reven t or minimize pollution, im pairm ent o r destruc­
tion o f the environm ent.

b. Except in those instances where the conduct complained of constitu tes a 
violation of a s ta tu te , regulation  o r ordinance which establishes a more specific 
standard  for th e  control o f  pollution, im pairm ent o r  destruction  of the  environm ent, 
any person may m aintain an action in any court o f com petent jurisdiction for 
declaratory  and equitable relief ag a in s t any o th er person fo r the protection o f the 
environm ent, o r the in te res t of the  public therein, from  pollution, im pairm ent or 
destruction.

c. "'lie court may, on the motion of any party , o r on its own motion, dism iss any 
action b rough t p u rsu an t to this act which on its face appears to  be paten tly  
frivolous, harass in g  or wholly lacking in m erit.
L.1974, c. 169, § 4, eff. Dec. SI, 1974.

Library Reference!

H e a l t h  a n d  E n v i r o n m e n t  e = 2 5  5

I n j u n c t i o n  e = l  14 ( 1),
C . J  S  H e a l t h  a n d  E n v i r o n m e n t  §§ 61  t o  6 6 . 6 9 ,

71  to  7 3 , 7 8  t o  8 0 , 8 2  1 0  8 6 , 8 8  t o  9 0 . 9 4 , 1 0 4 ,
1 1 0 , M S  t o  1 2 6 , 1 2 8 , 1 2 9 , 1 3 2 . 1) 3 , 1 3 5 , 137  

l o  . 4 0 , 1 4 2 , 1 4 4  In  1 5 )
C . J  S.  I n j u n c t i o n s  § 173  c l  s c q

Construction and application I 

Dam ages 5
Enforcement o f  law i and regulatlona 3.S 

Injunctions 2 

Review 4 

Stand ing I 6

N u ll 's  u| Ih iK l i i i n

1. (.'(instruction and application 

At nun tilan m>|ilicil as " a  m ure specific stan-



A Non-Profit, Public Intarejt, Environmental Law Firm

Jan. 25, 1990 \
\Kate Tesar 

Staff Assistant
for Rap. Ulmer 

P.O. Box V 
Juneau, Ak. 99811 
(Mail Stop: 3100)

re: Citizen Suit Legislation 

Dear Ms. Teaar:

Par your request, we have made a survey of other states to 
assess the prevalence of provisions for citizen enforcement of 
state environmental laws.5 The states surveyed are: Arizona, 
California, Colorado, Idaho, Illinois, Florida, Massachusets, 
Minnesota, Montana, New York, Oregon, Washington, and Wyoming.

Two of these thirteen states--Illinois and Wyoming— have
broad based provisions allowing citizens to enforce state
environmental laws. See 111. Rev. Stat.. 1/2 SS 1045(b); and Wy. 
Rev. Stat. 35-11-901. Idaho allows citizens to enforce that 
state's hazardous waste laws. I.e. 39-4416 Finally, California 
allows citizens to enforce that state's coastal protection 
statute. Cal. Health Code 30803 and 30804.

Prof. Smith is currently compiling a review of literature 
regarding the pros and cons of citizen enforcement suits. We 
will send you the results of Prof. Smith's work as soon as it is 
completed.

Please call me if you have any questions.

cc. Karen Wood, ACE

1 The survey was conducted for Trustees by Willamette College 
of Law Prof. Susan L. Smith.
725 C h r is te n se n  Drive, S u ite  4 A n c h o rag e , A la sk a  99501 (907) 276*4244

Sincerely,

Mike Wenig 
Staff Attorney


