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OVERVIEW

The Interim Mental Health Trust Commission ap-
proved its Proceduresfar D m mailing the Fair Market
Value ufAlaska 'x Mental Health Trust hauls on Dee.
20, 1989. The Department ol Natural Resources
(DNR), in a dissenting report released Feb. I, 1990,
disputed the Commission's findings.

The Commission, DNR, and the Plaintiffs in the
Mental Health Trust Lands lawsuit have now reached
a standstill. At slake tire services for devclopmcntally
disabled and seriously mentally ill individuals, in-
cluding.scnior citizens with Alzheimer's and demen-
tia and alcoholics with psychoses, as determined by
Judge Greene in thc 1988 Weiss v. State decision.
These persons arc the beneficiaries of the trust.

Using valuation procedures adopted by the Commis-
sion, the total value of the original one million acre
trust is $2.2 billion. Under DNR’s valuation pro-
cedures, this figure approximates only $564 million.
This difference amounts to ouer $1.6 billion.

The Legislature must now reaffirm the process it
established in 1986, when it created the Commission
and in 1987, when it passed Chapter 48, SLA 1987,
of effecting a resolution of the litigation. It must either
confirm the work adopted by its mandated Commis-
sion or provide sufficient funds to allow for complete
valuation. *

Without legislative action, Plaintiffs to the lawsu;
may be forced to challenge title to approximat
750,000 acres of Mental Health Trust lands and tut,
other actions, as necessary steps to protect their rights
against the continuing breach of the trust by the State
of Alaska in properly discharging its fiduciary respon-
sibilities in managing the trust.

RECOMMENDATIONS

Beneficiaries of the Mental Health Trust, through the

Mental Health Trust Coalition, recommend that the

Legislature:

1. recognize the dilemma over valuation procedures:
und

2. intervene on behalf of disabled people to confirm
the Commission’s adopted valuation procedures;
and

3. pass legislation that acknowledges the Commis-
sion's work under Chapter 48 and adopt its conclu-
sions in the Final Report.

BACKGROUND

This brochure is based on the results of the Mental
Health Trust Commission's report of Dec. 1989 and
borrows heavily from other documents used to develop
the procedures. It identifies the valuation procedures
approved by the Commission, indicates points of agree-
ment and disagreement, and recommends action to
resolve the issue.

The Mental Health Trust Coalition, formed in Fall,
1989, represents the beneficiaries. Its express purpose
is to be an active voice in administrative, legislative,
judicial and other matters which may affect the provi-
sion of services for these disabled individuals.

The Coalition endorses die Commission's Final
Report, Approved Proceduresfor Determining the Fair
Market Value ofAlaska's Mental Health Trust hinds.
Its conclusions were the result of several years of in-
tensive research, analysis, negotiation, scrutiny, and
public review, which have combined to create pro-
cedures widely accepted as industry standard, within
the necessary constraints of lime and money.

The task given to the Commission was an exceeding-
ly difficult one, one which was made even more dif-
ficult by the discord among the members over which
procedures were acceptable to consider and the exact
application of dtc term fair market value in considera-
tion of those procedures. Of concern to observers of
the process was the apparent lack of good faith and
unwillingness of DNR to reach a compromise.

As the Commission noted in its report, “the actual
task of arriving at satisfactory valuation procedures was
much bigger, complicated and controversial than
anyone initially envisioned. Indeed, for a brief period
between April and July, 1989, the Commission con-
sideied publicly stating dial “ continued work on valua-
tion procedures no longer appeared possible."

Part of the problem may lie in the composition of
the Commission itself. During the entire process, the
State of Alaska has had a built-in conflict of interest.
Not only does the Commissioner of Natural Resources
sit on the Commission, but the Commission must sub-
mit its report to the Commissioner, who then decides
whether or not to agree with the Commission's ma-
jority viewpoint.
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The second conflict of interest lies in the assignment
of a single Attorney General (AG) to act as counsel
both to DNR and to the Commission. Again, ifall three
Commissioners were in agreement, any conllict of in-
terest would I>e suppressed or minimized by agreement.
However, as long as DNR is in the minority, the AG
must answer to two masters. Throughout the entire pro-
cess, it became clear that the AG has consistently taken
the side of the State.

Between June 9, 1986 and November, 1989 the
Commission held over 30 meetings, alt open to the
public, for discussion of the valuation procedures.
Because the Coalition has a vested interest in the Com-
mission's proceedings, representatives have attended
almost every meeting. On our own initiative, we have
independently hired consultants review industry-
accepted standard valuation procco, ;cs of the various
categorical lands and requested the right to present their
f'rdings to the Commission. Due to the open nature
of the meetings, the Commission granted this right.



VALUATION PROCEDURES

" Valuation Procedures were obtained through exten-
33 live review of all methods of land valuation used by

real estate and natural resources assessors. They were
Ndetermined after adoption of standard and specific in-
ij&dusuy methodologies, modified for use within the
. Wsevere constraints of available time and money. Above
/?»11, Commission actions reflected the necessity for
«"deriving fulr market value — insteud, for cxumple,

of obtaining an inflated value — from the procedures
v*vin order to assure fairness to all residents of Alaska.

1. Surface Estafc

ff'r Procedures: The difference between the results of
the Slate appraisal and that of the Plaintiffs, split equal-
ly between the two vulues, was approved.

'/ Methods Explored: The original procedure provided
for an opinion ofvalue process by three geo-panels of
appraisers, an opportunity for review and questioning
by interested parties, referral back to the panels for
re-evaluation of their original values when necessary,
and mediation, including the possibility of site visits.

However, due to the large number of questioned
values and the limited funds available, the Commis-
sion agreed to use a sampling strategy for the review.
Results varied widely. The State assigned a value of
$499.8 million. The Plaintiff’s appraisers assigned a
value of $833,280,096.

Decision of Commission: The Commission
recognized that such differences are usually resolved
through mediation. However, mediation was not an op-
tion due to limited funds. The Commission determin-
ed that the only reasonable procedure it could approve
was to split the difference between the two figures.

2. Timber

Procedure: The methodology, data, assumptions and
judgments utilized in An Economic Evaluation of
Timber Potential on Mental Health Grant Lands and
Legislatively Designated Replacement Lands —Final
Report by McMahon, Wallingford, and Wehrman,
August, 1988 was approved.

Opinion of the Plaintiff: The Plaintiffs disputed the
appropriateness of deducting the approximately $31
million in reforestation costs, because the timber should
be valued as if “sold” to the State as "standing
timber.”

Decision of Commission: Hie Commission regard-
ed these costs as essential to sustained yield forest
management and because the original selections were
made with the intention that they would become the
core of a Slate forest system.

3. Oil and Gas

Procedure: The methodology, data, assumptions and
judgments utilized in the Hydrocarbon Potential of
Mental Health Grant (Trust) Lands and Legislatively
Designated Replacement Pool Lands in Alaska by
Ariey, Hansen, Kombrath, Philips, Ryherd and Smith,
July, 1988, with the fair market value being the mid-
point berween die low to the high range, was approved.

Opinion of the Plaintiff: The Plaintiffs assert the
Suite's anulysis did not follow the procedures approv-
ed by the Commission and dial the value range appears
grossly low, although no separate valuatio- is sub-
mitted to support this assertion.

Decision of Commission: The Commission re-
jected the assertion, in light of die lack of any specific
valuation from die Plaintiffs.

4. Minerals, Coal and Aggregate

Procedure: The methodology, data assumptions and
judgments utilized in Mineral, Coal and Aggregate
Resource Appraisal of Alaska Mental Health Trust
Lands by Paul Metz and Colin Dixon, dated Decebmer
31, 1988 was approved.

Methods Discussed: The industry standard for
valuation of. inerals, coal and aggregate is die income
or discounted cash flow approach. This approach,
adopted by the Commission, resulted in an estimated
$1.5 billion value. DNR used the comparable sales ap-
proach, which produced an intial value of zero and
later, after revision, a value of approximately $16
million.

Decision of Commission: The Commission re-
jected the use of the comparable sales approach because
it was 1) not in accordance with accepted industry
valuation practices, 2) considered unrealistic and
unreasonable in light of the fact that these lands were
all within the three major active mining districts of
Alaska and had been selected by a team of experts as
representing the most promising lands in these areas,
3) not pursued with any sort of rigor by the Stats, and
4) not supported by its own independent study.



! HOUSE COMMITTEE REPORT
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éa%e Referred: April 11, 1990

Date of Committee Action:

FURTHER REFERRALS:
FINANCE

The RESOURCES Committee considered: HB 548

HOUSE BILL NO. 548

MENTAL HEALTH TRUST

"An Act relating to the reconstitution and administration of the mental

health trust."

mRECOMMENDATIONS:
[ 1 be replaced with

[ 1 have attached amendment(s)
f ] do pass

[ ] do not pass

I 1 no recommendation

[e*372""individual ."ecommendations
I ] additional referral to the

[ ] the same title
r ] a new title_tb

Committee

ADOPTS: letter of intent

ATTACHES NEW FISCAL NOTE(s):

(DepD)
[ 1 fiscal impact
[ zero TFTiscal note /W6LL4
[ 1 =zero with analysis

SIGNING DO PASS:

APPROVES PREVIOUS:
(Date/Dept)

[ ] fiscal note(s)
1 zero fiscal note(s)
[ 1 zero fn/analysis

»?

SIGNING:

Chairman®s Signature
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Alaska State Legislature

Please enter Into the record my testimony to the — Houae.Resources Oommittoe
committee name

committee on ™ 548 dated ftPril 21a,1 A 0-------------
bill/subject

U~nocliatz {JM"tand <zA/[zn.tciC cdf& atlhfi

Pamela J. Delys-Bagllen, Ph.D, Director

319 Mi88ion Road ¢ Suite 119 « Kodiak, Alaska 99615 * Telephone (907) 486-5742

April 23, 1990

Dear Committee Members:

Thank you for this opportunity to submit testimony in support of House Bill
548.

My name 1is Dr. Pamela Baglien and 1 have worked in the community mental
health system in Alaska for nearly fifteen years.

The state mental health system has grown throughout those years, but
continues to fall far ohort of meeting the mental health needs for our
communities. The State Mental Health Board and the Interim Commission have
worked diligently for several years to document the actual mental health
need and to arrive at a fair value on the Mental Health Land Trust. House
Bill 548 recognizes a responsible value on the trust and will enhance
adequate development of the mental health system in a planned and cohesive
manner. 1 strongly urge your support of House Bill 548.

Sincerely,

md-'
Pamela Baglien,
Director
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Alaska State Legislature

House Education & Social Services

Please enter Into the record my testimony to the
committee name

HB 548 AprZiI 5, 1990

.t
committee on . , , dated
bill/subject

Please pass HB 548. It is so important to put the land issue behind us.
Those who have been working for years to resolve these issues and those
of us who have been waiting for needed services for our loved ones are
very discouraged at what appears to be the state.”"s lack of good faith in
arriving at a negotiated settlement.

This bill represents a last hope for a fair and equitable reconstitution
and administration of the mental health trust.

Thank you for your careful consideration of this bill.

Signed: Frances R,Cater
Testifier

Kodiak Island Mental Health Advisory Board; Kodiak Alliance .for the Mentally 11

Representing (Optional) Alaska Alliance for the Mentally 111
Mailing address: P.0O. Box 1472 (st, address: 4254 Cliffside Rd,,)

Address
Kodiak, Alaska 99615-1472 (907) 486-5604

Phone No.

9/89 Lc7 ilttw« Intorrrutlon Olhet



oUer Abisk&m Commission

Box C
Juneau, Alaska 99811-0209
907/465-3250

POSITION PAPER ON HOUSE BILL 548

The Older Alaskans Commission supports House Bill 548, /hich
would finish the process started in 1987, of reconstituting the

mental health lands trust.

The OAC was appointed by Governor Cowper to represent the
interests of one of the mental health "beneficiary”™ groups as
declared by Judge Greene"s April 1988 decision in the second part
of the Weiss v. State lawsuit, namely ™"senile seriously mentally
i1l persons (known today as Alzheimers and related disorders).

Since mid-1988, the OAC has worked extensively with the Alaska
Mental Health Board on issues related to the mental health trust.
We have become acutely aware of the need to get the lands trust
reconstituted and the valuation of the lands settled, so that the
present "interim settlement” of the Weiss litigation can come to
final resolution--and remove the overshadowing threat of more

court battles.

The OAC would also urge legislators to remember that the 8% fTair
"rental value"™ which the State would pay each year into the
Mental Health Trust Income Account is a compromise Tfigure already
adopted In Chapter 48 of the 1987 Session Laws. As we understand
the situation, the 1987 Legislature wrote Chapter 48 to avoid
continued litigation over all the various trust lands which had
been disposed of by the state for less than full market value, or
otherwise i1n contradiction of the state®"s trust duties.

The Older Alaskans Commission does not have expertise on these
land valuation matters. However, the OAC fools that the 1987
Legislature set up the Interim Mental Health Lands Commission, 1iIn
Chapter 48, and that the current Legislature should give great
weight and deference to the majority report of that Commission, a
report which would support the system and valuation contained iIn

HB 548.

The Older Alaskans Commission urges your early and favorable
action on this bill.

Frank S. Baxter, Commissioner
Older Alaskans Commission Department of Administration



USI1BELLI COAL MINE, INC.
122 First Avenue - Suite 302
Fairbanks, Alaska 99701

Telephone (907) 452-2625
Facsimile (907) 451-6543

April 11,1990

Representative Mike Miller
Alaska State Legislature
P.O. Box "V" ( M5 3100 )
Juneau, Alaska 99811

Dear Representative Miller:

| was advised by your staff that you were interested in receiving material
and information regarding the impact of the current mental health situation as it
relates to Usibelli Coal Mine (UCM). The following information is supplied for
your consideration.

All of the state coal leases that UCM holds are situated on patented
mental health (PMH) lands. Much of the unappropriated state land that lies
adjacent or contiguous to these coal lease is also designated PMH. Also
common to the Healy area are material sale sites for gravel and rock extraction
that are located on PMH lands.

The problems have become visible by virtue of an ADNR administrative
decision, in late January of this year, to suspend all lease or material sales that
were in process. One of the in process material sales was for 50,000 cubic
yards of gravel that UCM needs to complete the topping of a currently used
haul road that links the Gold Run Pass mine to the rail head tipple facility. The
attached paperwork indicates our application and request dated July 26, 1989
has yet to be acted upon. The latest letter, dated February 2, 1990 relays to
UCM that we will be notified as soon as there is a resolution to this issue.

The administrative order that halted all transactions on PMH lands was
executed so that an argument could not be made later, that present-day
decisions relating to PMH lands diminished the corpus of the mental health
fund. In my humble estimation, the inaction we are currently experiencing is
doing just that, and additionally is frustrating efforts by companies like UCM
who have major projects on hold pending the outcome of this problem.



Looming larger in the background is the need that UCM has to secure a
surface lease on adjacent PMH property to continue development of the Poker
Flats Mine, in particular an area east of the current operation. This area, named
Runaway Ridge, contains minable reserves of approximately 2.9 million tons of
sub-bituminous coal, and is due for initial development this summer.
Overburden from this area is being designed to be disposed of in a permanent
storage *  :ty that will be located to the south of the current mining area. The
site is once again on PMH land, so we are locked out from even applying for a
lease on this area. It is fruitless to proceed V/ith ancillary development plans,
when the disposal site needed in conjunction with the mining can’t be secured.

UCM supports the mental health community in it's attempt to make sure
the money received from PMH lands is legislatively appropriated to provide for
the proper care of those in need. However, during this interim period we need
to proceed with normal functions in the consideration of material sales and
leases that have been conducted in a workmanlike manner by the competent
staff of the Division of Land and Water Management.

Your support in resolving this most important issue is appreciated.
Please contact me if | can be of further assistance. With best regards, | remain,
Cordially yours,

Charles p.booay
Regulatory Compliance Manager

cc: JEUj, WAM, MDU, RCH, LPJ, file
attachments
me/CPB

al041190
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STEVE COWPER, GOVERNOR

NORTHERN REGION
3700 AIRPORT WAY
FAIRBANKS, ALASKA 09709-4613

DIVISION OF LAND AND WATER MANAGEMENT PHONE: (907) 451.2700

February 2, 1990

Usibelli Coal Mines, Inc.
Attn: Charles P. Boddy
P.O. Box 1000

ITealy, Alaska 99743

Enclosed is the latest announcement for all uses of Mental Health lands (both
pending and existing). Our instructions are clear and your pending casefile is now
being held in abeyance until such time that we receive further instructions.

Wo will notify you as soon as there is a resolution to this issue.

Sincerely,

FREDERICK L. SMITH

Natural Resource Officer

cci  Birch, Horton, Bittner, Cherot and Anderson Law Offices

JZ/kz
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STATE OF ALASKA
DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND & WATER MANAGEMENT
3601 C Street
Anchorag*, AK 99503

$50.00 Filing Fa* MATERIAL APPLICATION ADL#

1. Name and address (ploaa* Includ* zip cod*) nsiBELhl coal MINE,INC.

P.0O. BOX 1000, HEALY, ALASKA 99743 ATTN: Charles P. Boddy REG/COI
2. Applicant ia ac least 19 years old VYES yea No
3. Applicant is a citizen of the U.S. YES yQa No

4. uuantity of material desired (cubic yards) 50,000 Fifty thousand

5. Length of time requesced for removal 180 DaYs

6. When will removal operation begin? Upon Approval

7. Location of material site (please include section, township, rang*

and meridian) Within ADL#68139 Referenced to the Fairbanks

Meridan as fTollows: Section 3, Range 6 W, Township 12 S.

8. Approximate size of material site iIn acres 72

9. For what purpose will the material be used Road ConstructionOverlayment

10. Are there any existing permits or leases covering any part of the
land applied for? YES Yes N o Lease Permit
11. IT 10 is answered yes, state name and last known address of permit-

tee or lessee Right-Of-Way ADL # 68139

12. Are there any improvements on the lands applied for? Yes no No
13. IT 12 1is answered ye3, describe and state approximate value and

name and address of last known owner

14. Describe the proposed method of excavation including the type of

equipment to be used Front end loader or hydraulic shovel and

Wabco haul trucks.

10-143 (155)
Rev 3/70



USIBELLI COAL MINE, INC.

P.O. Box 100J
Healy, Alaska 99743
(907) 683-2226
Telecopier (907) 683-2253

July 26, 1989

Mr. William F. Newman

Alaska Department of Natural Resources
Division of Land & Water Management
3700 Airport Way

Fairbanks, Alaska |, 99709-4613

Dear Mr. Newman:

Please find attached the completed material application for an
additional 50,000 cubic yards of gravel from the site near the Gold Run Pass
mine area.

Usibelli Coal Mine Incorporated request that the division conduct a
public oral outcry auction for this competitive sale of material.

Your prompt attention to this matter isappreciated, and either myself
or Mr. Larry Jackson may be used as your contact. My number locally is 452-
2625, and Mr. Jackson may be reached at the Healy office number, 683-2226.

With best regards, | remain,

Sincerely,

Charlta x. xjuuuy
Regulatory Compliance Manager

CC:JEUj, WAM, MDU, LPJ
mw: dl072689
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»EI*A«TMENT OS* AATUKAI, BUVSOMRO'S NORTHERN REGION

3700 AIRPORT WAY
FAIRBANKS, ALASKA 99709-4613
DIVISION OF LAND AND WATER MANAGEMENT PHONE: (907) 451-2700

December 19, 1989

Charles P. Boddy
Usibelli Coal Mine, Inc.
P.O. Box 1000

Healy, Alaska ,99743

Re: Material Contract, ADL No. 414143

Dear Mr. Boddy,

Your request for gravel from Section 3, Township 12 South, Range
6 West, Fairbanks Meridian was scheduled to be reviewed by the
Mental Health Board on December 1, 1989. It was decided that no
action would be taken on any casefile at that meeting. It was
rescheduled to be heard on December 18th. That meeting was
cancelled.

Since the affected property is on mental health trust lands
approval of the Commission 1is required. I cannot issue the
contract without this approval. It is not known at this time
when, or if, the Commission will meet again. I regret to inform
you that I must hold your application in abeyance until such time
as the Commission meets and takes affirmative action on your
request.

Sincerely,

FREDERICK L. SMITH
Acting Regional Manager

By: William F. Newman
Natural Resource Officer

WEN/kz



What does 11B548 do?

Sections 3 & 4 of the bill in effect replace parts of Chapter 48, SLA,
1987 and accomplish two things

First, on page 2, lines 14 through 17 the Legislature certifies the
Trust value of $2,243,000,000 established under procedures
approved by the IMHTC. This was item (1) in the Board's
recommendations.

Second, page 2, lines 18 through 20, establishes a new Trust corpus
from all land presently or in the future included within legislatively
designated lands. This is one way to accomplish item (2) of the
Board's recommendations.

The balance of section three of the bill makes no changes to the
Chapter 48 SLA, 1987 settlement. Sub-section (c) releases the cloud
over the title of original trust lands. Sub-section (d) is part of the
mechanism making the new trust corpus productive througha
contract rent of the corpus by the state.

Sub-section (e) permits removal of land provided equal value
replacement land is offered by DNR and approved by the AMHB.

Sections 1 and 2 provide, in a formula, one method for accomplishing
the third (3) recommendation of the Board.

11 AAC 58.910

(11) "fair market value" means the highest price, estimated in terms
of money, which the property would bring if exposed for sale for a
reasonable time in the open market, with a seller, willing but not
forced to sell, and a buyer, willing but not forced to buy, both being
fully informed of all the purposes for which the property is being
adapted or could be used,



Mental

Table 1

Health Land Selection*

Location and Anticipated Type of Income Generation

Area

Anchorage Area (Proper)
Beluga River

Fairbanks

Haines

Healy

Juneau

Kenai Peninsula

Susitna Valley

Yakutat-Icy Straits

Projected Source of Income

Settlement*, commercial

Oil, gas, coal, and timber
Settlement, timber

Timber, recreation**, minerals
Coal

Settlement, recreation

Oil, gas, settlement,
agriculture timber

Timber, agriculture,
settlement, recreation

Oil, gas, timber, recreation

* settlement probably means residential development
**  recreation probably means commercial recreation development

Source:

records
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Furthermore, the IMHTC in its majority report adopted not only
procedures, but also an actual set of resultant values. As
mentioned above, only the Commissioner has the authority and
responsibility to determine the TfTair market value of the land.
Therefore, the IMHTC again clearly exceeded its statutory
authority.

2. Tha procedures proposed And adopted by the IMHTC in the
majority report do not result in fair market value, as
required by Chapter 48; initially they produce a value
substantially greater than fair market value.

AS 38.05.800(a) requires the Commissioner to "determine the Tfair
market value, as of September 6, 1987 of all land selected by and

nafanfoH I* V.ra efaho unHor lacVa Monhs 1 H ~1t"Mi Pnahl inrr

and procedures, the department determined the fair market values
for the surface estate and resources associated with the mental
health and replacement lands (timber, oil and gas, coal, material
sources, and hard rock minerals). Those procedures and values
are outlined iIn "this section.

The surface estate of all mental health trust and replacement
land was valued by the department using the opinion of value
approach. This approach, as amended by the IMHTC to make
adjustments for certain disputed values submitted by the lawyers =
for the plaintiffs and interver.ors, was approved by the
Commissioner and became the accepted procedure for valuing the
surface estate. However, the IMHTC majority report reflects a
surface estate valuation procedure and value different from that
developed by the IMHTC, approved by the Commissioner, and
employed by the department. As a result of this significant
departure from accepted and approved procedures, the resulting
value does not reflect fair market value and is inconsistent with
the fair market value requirement. Once the opinion of value
panels completed their work, the plaintiffs and"intervenors hired
their own appraisal consultants to examine the results. The
review appraisers, however, did not employ the same valuation
approach used by the department. Instead, the plaintiffs®™ and
intervenors®™ appraisal consultants were given the following

8






The Complete Guide to
Saving Thousands of Dollars
In Commissions .
by Selhng Your Own Home:

nPreparing and pricing your house

" Marketing and advertising « ...
" Qualifying prospective buyers
" Closing the deal

Dale Chaney and Mary Beth Libbey
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11
The Appraisal

While some sellers may opt for hiring an appraiser before
they set their asking price, most sellers will meet their first
appraiser when their buyer's mortgage lender orders an
appraisal.

The purpose of the appraisal Is to get an expert opinion
of your property's value. It assures the mortgage lender
that In the rare event of a default, It would be able to get
most If not all of Its money back by selling the property.

As a seller,you may be a bitanxious at the prospect ofan
appraisal. What If the appraiser comes in with a price far
below the price you've agreed to with your buyer? Even
more dreadful, what If the appraiser comes Inwith a much
higher value than the one on the sales contract? Will you
find outyou're giving your property away?

As Interest rales fluctuate more dramatically than ever
before, and as rehabilitation of many city neighborhoods
changes the value of property (almost overnight In some
eases), appraisals have become less predictable and ap-
praisers have come under fire for not doing a thorough Job
of analyzing a property. As mentioned earlier, you will
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probably have no say In who will perform the nppialsal. In
nearly all real estate transactions, the appraiser will be
selected by the rnortgageJ.ojurlfL.

FINDING AN APPRAISER

In seller-financed deals, you and your lawyer will be re-
sponsible for finding an, appraiser. If you arc, look for

members of the American Institute of Real Estate Apprals-'\y "

ers. They are listed In a directory’'published by the Ameri-
can Institute of RcalJSslateAppralscrs every January. The
histltute’sjJJi~ctorylsTrVcdlable-b”~wrlting” to:

ferlcan Institute of Real Estate Appraisers®
430 N. Michigan Avenue
Chicago, 111 60611-4088
(312) 329-8559

tiyr-Instltntc-4nembCTS~T*nirpublish MAI (Member,
Appraisal Institute) or RM (Residential Member)’after
their names In the telephone directory. Ifyou arc financing
the sale and are responsible for finding an appraiser, your
lawyer may be the best source for referral, particularly 11
the lawyer does a great deal of real estate work.

In any event, a member of the appraisal Institute Is
worth finding. Though membership Is no guarantee; at
leastyou know your appraiser has had specialized training
In appraisal work, Is aware of industry-enforced codes of
ethics and standards of professional practice, and has
received professional recognition for mastery of the Insti-
tute’s educational program.

‘* HOWAN APPRAISER DOES THE JOB

mralsers, It Is Important to understand, give an expert
opinldn ofwhata-prouei tv ItrwurthrThcvdo noLdctcrminc



SELLING YOUR HOUSE WITHOUT A OKOKGU

""ir-lhc value Indicated by recent sales of comparable
properties in the market
2. The value that the property’s net cniningg»crtvcr
willsupport
TlInrcurrcnreost oi reproducing or replacing a
building, minus an estimate for depreciation, plus

the value of the land

The first method, called a sales comparison, is always
used for residential real estate appraisals. The second
iiijjjbiod Is ijscd on incon”~c-nroduclinfijiiopertlesrand tluf
iinal method fs usually uScd lor insurance purposes.

When an appraiser docs a sales comparison, he or she
researches the market within about one mile of your
house. The appraiser gets Information about transactions,
listings, and other offerings of properties similar to yours.
He or she verifies this Information with a knowledgeable
source to check that the data arc accurate and that the
transactions with which yours is compared reflect arm's-
length market considerations.

Finally, the appraiser determines relevant units of com-
parison—square feet If your property Is a slnglc-farnlly
home or condominium, or acreage Ifyour property lIs. say,
a ranch—and develops a comparative analysis for each
unit. He or she compares your property to comparable
sales and adjusts the sale price of each comparable as
appropriate oreliminates the properly as acomparable. He
or she reconciles the several value Indications that result
from the comparables Into a single valuation.

Appraisal requires agreat deal ofjudgment even after all
the numbers have been crunched. It Is an Inexact science
because so many variables can affect a house’ price. In
general, however, elements of comparison Include the

following:

Financing
Conditions of sale
Market conditions
Location

The Appraisal hi

0 Physical characteristics
e Income characteristics. If the property Includes
rental units

Other Appraisal Approaches

We have detailed the sales comparison appraisal be-,
cause It Is the approach most often used for singlc-ramily
houses. Ifyour home happens to be a two-flat or duplex,
you may have an appraisal based on Income capitalization.
Briefly, capitalization begins with an estimate of net oper-
ating Income, from which the appraiser develops a.rale of
capitalization and estimates the property’ value. . (1

The third method of appraisal, the cost approach, Is
used almost exclusively to determine Insurablc.valucl

I -
The Appraisal Report

N

The form, length, and content of an appraisal report
depend on the type of property povercd. However, the
American Institute of Real Estate Appraisers has set some
standards for what should be Included In an appraiser’s
report.

As a seller, you probably will not see the appraisal, as
long as It satisfies the buyer and the mortgage lender.
However, you may request through' your lawyer a copy of '
the appraisal if It comes In below your contract price and '
buyer’s remorse sets in on your oncc-cnthusiastic buyer.
An appraiser Is required to defend every asp.ect.of the
report and Justify all of the comparables.

If the appraisal comes In lower than the sales price, you
may consider yielding on your price, say meeting your
buyer halfway on the difference, If It means keeping the
deal alive.

THE APPRAISAL APPOINTMENT ,

If you were using a real estate broker, he or she would
probably make apointofbeing presentwhen the appraiser
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QUESTIONS REGARDING SB 493 AND HB 548

1. What are the implications ofmaking all land
currently in legislative designations, and all land made subject
to legislative designations iIn the future, subject to trust status?

a. If the Legislature wanted to remove land
from legislative designations and no state land was
available for an equal value exchange, would the
Legislature have to purchase it from the trust
before 1t could be removed from trust status?

b. Might development or other use of such
land, even i1f consistent with the purpose of the
legislative designations, be precluded by virtue of
the trust?

C. Will making all land in future legislative
designations subject to trust status make i1t politically
more difficult toidentify and 1i1nclude such 1land 1In
future legislative designations?

d. If future unrestricted state general fund
revenues are insufficient to pay the 8 percent "rent" for
continued use of mental health trust land in legislative
designations for the legislatively designated purposes,
will the state beforced to use the land to generate
revenue to make upany shortfall?

2. Is it reasonable to determine that the value of the
al one million acre mental health Jland grant is $2,243

a. Is i1t reasonable to assume that all mental
health lands were in fTull mineral production on
September 7, 1987, the date of valuation? If full
production would not be reached for ten years, the
value of the mineral estate drops from $1.5 billion
to $585 million; if full production is not reached
for 20 years, the value drops to $225 million.

b. 1Is 1t reasonable to conclude that the gross
annual value of mineral production from the one
million acres of mental health land is equal to
$4.43 billion (required to reach a $1.5 billion net
present value under the discounted future iIncome
valuation approach approved by the majority of the
interim mental health trust commission)? The total
value of mineral production from all of Alaska®s 350
million acres was $202 million in 1987 and,
according to the Alaska Minerals Commission, will
be less than $1.2 billion in 1990.

c. With respect to the value of the surface



estate, is It reasonable to split the difference
between (1) values determined under the standard
definition of fair market value (the most probable
selling price) and then adjusted upward by 30
percent, and () values determined under
instructions to determine the "highest value
supported by market data™ for only those parcels
where the first value was believed to be too low?

3. Might the valuation methodology used to derive the
$2,243 billion figure be employed against the state in other
contexts (e.g., land exchanges, condemnation proceedings, etc.)?
Chapter 48, SLA 1987, was predicated on the concept of fair market
value, advocates of the $2,243 billion figure assert that the
procedures employed to reach that figure determine Tair market
value, and those engaged iIn land transactions with the state are
always looking for new ways to iIncrease the amount the statemust
pay i1nland and/or money to acquire other land.

4. Is 1t reasonable to use an iIndexing method for
revaluation purposes which 1s based on annual changes in land
values only iIn organized municipalities?- Much mental health land
iIs In the unorganized borough.



ALASKA MENTAL HEALTH BOARD

STEVE COWPER, GOVERNOR ST. ANN'S CENTER
STATE OF ALASKA 419 6th STREET, SUITE 124
JUNEAU, ALASKA 99801

907-465-3071

April 23,1990
Members, House Resources Committee
P.O. Box "V !
Juneau, Alaska 99811

Honorable Representatives,

In j.987, the Legislature created the Alaska Mental Health Board (AMHB) to assist the state in ensuring a
comprehensive, integrated mental health program. The AMHB must review applicable statutes,
regulations and policies and recommend appropriate changes. The AMHB must also review reports
from the Department of Natural Resources regarding the valuation of the mental health land trust and
the status of mental health trust land. Because of these duties, the AMHB offers recommendations on
Legislation before you, HB548.

The purpose of the one million acre land grant made by Congress in the 1956 Alaska Mental Health
Enabling Act was to assist the Territory with meeting the necessary expenses of an integrated mental
health program. To receive the grant the Territory had to submit program plans to the Surgeon General of
the Public Health Service for approval. The land grant, its income and proceeds were to be administered
as a public trust. Unfortunately, the Territory and later the State failed to administer the land grant as a
public trust. In October, 1985, the Alaska Supreme Court, relying upon basic trust law principles, ruled the
legislature had breached its duties as trustee. That ruling came about because of 1978 legislation taking
trust property. Since the Supreme Court ruling, the legislature has tried to reach a settlement fulfilling
the Court order to reconstitute the trust. Chapter 132, SLA, 1986 and Chapter 48, SLA, 1987 demonstrated the
Legislature's desire for settlement. The legislation before you, HB548, addresses settlement issues.

The AMHB expresses support for the intent of HB548 including that:

(1) thelegislature recognize the trustvalue of $2,243,000,000 established, under procedures
approved by the Interim Mental Health Trust Commission,

(2) land and resourcesin legislatively designated areas be identified as security for the
trustcorpus and,

(3) revaluation procedures be established which effectively continue to reflect the value of
the original trust lands over time.

The AMHB has closely monitored the work of the Interim Mental Health Trust Commission (IMHTC)
chaired by Dr. George Rogers. The AMHB reviewed and endorsed the IMHTC Resolution of November
7th, 1989, "Final Approval of Procedures for Determining Fair Market Value." The AMHB h just
received a letter/report from DNR Commissioner Gorsuch, dated April 17, 1990 indicating she will not
apply the IMHTC approved procedures. The AMHB will try to complete review of DNR reports promptly.

Relevant to the entire settlement issue, the AMHB repeatedly has advised appointment ofan independent
trustee for the mental health trust. Such a body would help ensure proper reconstitution and
administration of the Alaska Mental Health Land Trust and also proper use of proceeds of the mental
health trust income account. Ifwe can further assist you with your mental health trustee responsibilities
please let us know.

Dennis M. Scholl, Ph.D.
Executive Director

cc. AMHB
DMS/6 4.1



STATE OF ALASKA BILL VERSION: HB548'
1990 LEGISLATIVE SESSION PUBUSH DATE: 02/72/90

FISCAL NOTE

REQUEST: HB548

Revision Date: Agency Affected: Health & Social Services

Title: An Act relating to the reconstitution BRU:
and administration of the Mental Health Trust

Sponsor: Rep. Miller _ Components:

Requestor: Rep. Miller"

EXPENDITURES/REVENUES: [Thousands of Dollars)
OPERATING Fy 91 FY92 FY93 FY94 FY 95

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0
CAPITAL 0.0 0.0 0.0 0.0 0.0
REVENUE 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)
GENERAL FUND
FEDERAL FUNDS

OTHER
TOTAL 0.0 0.0 0.0 0.0 0.0
POSITIONS:
FULL-TIME 0 0 0 0 0
PART-TIME 0 0 0 0 0
TEMPORARY 0 ol 0 0 0
ANALYSIS: (Attach a separate page if necessary)
No eFfect on the FY90 Budget.

Prepared by: Richard Rennninge/'An Phone: 465-3331
Division: Administrative Services' Date: March 27, 1990
Approved by Commissioner: Date:
Agency: Health & Social Services O
Distribution (by preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agencyfies) page 1 of

*D (456 1.

FY 96
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0.0
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0.0

o

r<zoT-~£'



T 1 ® [F M m
ROJh * sau Gamq -
_ _ A AAS AQT+*

¥ K)[1 HJiO iG JIT M Il <G5 3bX

LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 13, 1990
SUBJECT; Mental health trust
(HB 548)
TO: Representative Mike [IMller
FROM: Richard A. Bradley

Legislative Counsel

Gene Therriault has requested a sectional analysis of the

above described bill.

note that a sectional analysis or
be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of i1ts contents. IT you would like an interpreta-
tion of the bill as it may apply to a particular set of cir-

cumstances, please advise.

Section 1 of the bill repeals and reenacts AS 37.14.011 (©)-
AS 37.14.010 - 37.14.050 establishes the ""Mental Health
Trust Income Account; AS 37.14.011 also establishes the
"mental health trust i1ncome account.”™ The subsection now

provides:

As a preliminary matter,
summary of a bill should not

(c) The fair market rental value of the land constitut-

ing the mental health trust corpus is equal to eight
of the fair market value of the land. Follow-

percent
ing the initial determination of the fair market value
of the land selected by and patented to the state under

202 of the Alaska Mental Health Enabling Act, the
commissioner of natural resources shall redetermine the
fair market value of the land constituting the mental

health trust corpus at least every five years and pro-

vide the redetermined value to the commissioner of
revenue and the board established under AS 47.30.661.

SecC.

As repealed and reenacted (it would not have been possible
to "amend™ it), the section continues the value at "eight



RepresentativP/iike Miller
Page 2
February 13, 1990

percent of the fair market value of the land™ but i1t affirm-
atively establiches a mathematical formula for that valua-
tion. | believe that since that formula is all critical to
the definition, it would be inappropriate to recast the lan-
guage in a "sectional analysis™ format and 1 believe that
the four paragraphs of (c¢) should be read directly. While
they are technical, they are understandable.

Section 2 of the bill adds a new subsection (d) to AS 37.-
1A .011; the subsection directs the commissioner of natrral
resources to "calculate the redetermined value of the trust
under (¢) and provide the redetermined value to the commis-
sioner of revenue and the board.™

Section 3 of the bill provides for the "reconstitution and
administration of mental health land trust.” Note that Sec-
tion 4 of the bill repeals AS 38.05.800, a section with the
same caption; 1in drafting this section, 1 made the judgement
that i1t was not possible to "amend"™ existing AS 38.05.810

and hence the suggested approach was taken. In the nature
of things, it will be necessary to quote much of the lan-
guage directly-- and then to comment on it. I do not want

to misstate any of the language in this analysis.

Sec. 38.05.801(a) states that the "value of all land
selected by or patented to the state under the Alaska Mental
Health Enabling Act as of September 7, 1987, 1is

$2 ,243,000,000." 1 do not know the source of the figure but
I believe that the date is the effective date of ch. AS, SLA
1987 (CSKE 92 (Fin) am), the Act that responded to the
Alaska Supreme Court®s decision invalidating the earlier
legislative management of the land received under the Alaska
Mental Health Enabling Act, P.L. 84- 839, 70 Stat. 709.

Sec. 38.05.801(b) provides that "[a]Jll land within legisla-
tive designations on the effective date of this Act and all
land mau”™ subject to legislative designations in the future
constitute the corpus of the mental health land trust.” As
I understand the usage, a "legislative designation” is a.
Act by the legislature that withdraws land for a particular
purpose. The land established for parks, state forests,
public use areas, recreational rivers, and so forth, primar-
ily within AS 41 but also within AS 16.20 (sanctuaries,
critical habitats, etc.) would be within these "designa-
tions."

The term "corpus™ 1is legalese for the "~ody"™ or the sub-
stance of the trust.
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Thus, if this section is enacted, the future establishment
of land within a "legislative designation™ would, by that
act, commit the land to the corpus of the trust.

Sec. 38.05.801(c) piovides that "[o]n the reconstitution of
the trust under this section,” the remainder of the land of
the state "that 1is not within legislative designations is
removed from trust status.” The provision seems self-
explanatory.

Sec. 38.05.801(d) provides that the land within the "legis-
lative designations”™ shall be managed under the provisions
of law now governing them. The trust will be compensated
under AS 37.14.011; see existing law as amended by Sections
1 and 2 of this bill.

Sec. 38.05.801(e) provides that "[b]efore the state may
remove land [from a legislative designation], replacement
land equal in value at the time of replacement shall be
designated mental health land and added to the trust cor-
pus.”™ What this means 1is that land may not be withdrawn
from a legislative designation (park, state forest, etc.)
until equal value land is added to a legislative designa-
tion. The latter portion of the section outlines this pro-

cedure .

While it seems that there is a Catch 22 here in that when
land is established as a legislative designation, by that
designhation it becomes part of the trust corpus and thus not
available for use as replacement land, it seems that there
may be an option for the state to establish the new7 legisla-
tive designation conditionally; that is, to create it sub-
ject to its use as matching land for land removed from des-
ignation. While the legislature has not removed land from a
legislative designation very often, the legislature may wish
to avail itself of this option prospectively to protect it-
self and to maintain flexibility.

Section 4 of the bill repeals AS 38.05.800. Note my com-
ments or. the repeal under Section 3.

IT 1 may be of further assistance, please advise.

RAB:pl
WKP2/036



§ 37.13.205 - Public Finance § 37.14.011

tion of particular reports, items, persons, or enterprises. (8 5 ch 18
SLA 1980)

Sec. 37.13.205. Regulations. The board may adopt regulations
under the Administrative Procedure Act (AS 44.62) to interpret and
implement this chapter. (§ 12 ch 81 SLA 1982)

Sec. 37.13.210. Definitions. In this chapter

(1) "board” means the Board of Trustees of the Alaska Permanent
Fund Corporation;

(2) "corporation” means the Alaska Permanent Fund Corporation.
(8 5 ch 18 SLA 1980)

Chapter 14. Trust Funds.

Article

1 Mental Health Trust Income Account (55 37.14.010 — 37.14.050)
2. Public School Trust Fund (55 37.14.110 — 37.14.170)

3. Alaska Children’s Trust Fund (55 37.14.200 — 37.14.270)

Revisor’s notes. — Section 4, ch. 182, consideration aa provided in § 24 of the
SLA 1978 purported to add an article 2, act. However, the Board of Regenta disap-
entitled "University Fund,” to thia chap- proved all matters on August 17, 1978;
ter. Section 27 ofch. 182 mr le that article consequently, that article 2 was ineffec-
efTective on the date that the Board of Re- tive.
gents voted to approve the matters under

Article 1. Mental Health Trust Income Account.

Section

11. Mental health trust income account

21. Utilization of the mental health
trust income account

Cross references. — For legislative pealed the former provisions of this arti-
findings and purpose of the Act that en- cle, see 5 1, ch. 48, SLA 1987 in the Tern-
acted AS 37.14.011 and 37.14.021 and re- oorary and Special Acta.

Sec. 37.14.010. Mental health fund established. [Repealed, § 13 ch
48 SLA 1987.]

Sec. 37.14.011. Mental health trust income account (a) The
mental health trust income account is established as a separate ac-
count in the general fund.

(b) The amount determined under (c) of this section as the fair
market rental of the land constituting the mental health trust corpus

57



? 37.14.020 Alaska Statutes § § 37.14.050

is the earnings of the trust and the commissioner of revenue shall
r.nnually allocate that amount from the gc ieral fund to the mental
health trust income account.

(¢)  The fair market rental value of the land constituting the mental

health trust corpus is equal to eight percent ofthe fair market value of
tire land. Following the initial determination of the fair market value
of the land selected by and patented to the state under sec. 202 of the
Alaska Mental Health Enabling Act, the commissioner of natural
lesources shall redetermine the fair market value of the land consti-
r.iting the mental health trust corpus at least every five years and
provide the redetermined value to the commissioner of revenue and
me board established under AS 47.30.661. (§ 2 ch 48 SLA 1987)

Cross references. — For mental health land trust has been reconstituted
Iv.ilth Ijnd trust, ieo AS S8.05.800; for a under nS 38.05.800, see § 11, ch. 48, SLA

en.-itional pro-, ision and duties of the 1987 in the Temporary and Special Acte.
. muusaiontr of revenue until the mental

Sec. 37.14.020. Menial Health Fund Advisory Board created. [Re-
pealed, § 13 ch 48 SLA 1987.]

Sec. 37.14.021. Utilization of the mental health trust income
account. Money in the mental health trust income account estab-
'ished in AS 37.14.011(a) shall first be appropriated by the legislature
to meet the necessary expenses of the mental health program of the
state. In making annual appropriationa from the mental health trust
'Wcome account, the legislature shall consider the recommendations of
uie Alaska Mental Health Board established under AS 47.30.661,
including recommendations regarding capital improvements. After
fhe necessary expenses of the state’s mental health program have
been funded, the legislature may make appropriations from the men-

*al hpalth trust income account for other public purposes. (8 3 ch 48
SLA 1987)

Secs. 37.1t.030 — 37.14.050. Powers and duties ofboard; fund uti-
lization; contributions. [Repealed, 8 13 ch 48 SLA 1987.]

Article 2. Public School Trust Fund.

Srctinn Section

HO  Puhljr irhniil (rust fund established
ton p..h|'r.School Fund Advisory Board
rested
"M P .vers and duties of board
in L'lilir.ition uf income

150. Contributions

160 Duties of the commissioner of reve-
nue

170. Investments

§ 37.14.11

Sec. 37.
is establis
trust fund

(b) The
sista of

(1) thel
and

(2) sum:

(c) The
the fund it
manner tl
and that i
principal ¢
pal shall t
(8 4 ch If

Effect of
amendment
trust fund :
"fund the pu

Sec. 37
(@) There
Fund \d\
three mer
membcrsh

(b) The
from the r
tion but a
law for ot

Sec. 37
in AS 37

(1) uh
sary;

(2) to h
income u.

(3) IRe,
§ 33 ¢ch 1

Effect of
amendment
(3), which re



C C

ALASKA MENTAL HEALTH BOARD

STEVE COWPER, GOVERNOR ST. ANN'S CENTER
STATE OF ALASKA 419 6th STREET, SUITE 124
JUNEAU, ALASKA 99801

907-465-3071

March 27,1990

Health, Education & Social Services Committee
Alaska State House of Representatives

P.O. Box "V"

Juneau, AK 99811

Honorable Representatives,

The Alaska Mental Health Board(AMHB) has reviewed HB548, "An Act
relating to the reconstitution and administration of the mental health
trust.” At its meeting in February the AMHB took action in support of the
intent of HB548 including that:

(1) the Legislature recognize the trust value of $2,243,000,000
established under procedures approved by the Interim Mental
Health Trust Commission,

(2) land and resources in legislatively designated areas be identified
as security for the trust corpus, and

(3) revaluation procedures be established which effectively continue to
reflect the value of the original trust lands over time.

In actions related to the AMHB discussion of HB548, the Board re-affirmed
its prior action supporting appointment of an independent trustee for the
mental health trust and urging the appointment of an interim trustee
pending final resolution ofissues in the Weiss v. State litigation.

On behalf of the Alaska Mental Health Board | convey their support for the
intent ofHB548.

Executive Director

cc.
AMHB
Rep. Miller
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ALASKA MENTAL HEALTH BOARD INTERIM REPORT
ON CHAPTER 48 REVISIONS (6.6.4)
January 1990

INTRODUCTION

In 1907rwhen the Alaska State Legislature adopted revisions to Alaska law
which reconstituted the Mental Health Lands Trust and created the Alaska
Mental Health Board, it was with the hope that these changes would resolve
the issues raised in the Weiss v. State lawsuit. All parties to the suit felt
that a workable compromise was better than the continuation of litigation,

and they expected that the Legislative changes set forth in Chapter 48 would
form the basis of a settlement.

The plaintiffs in the Weiss suit expected that these legislative changes
would ensure that the monies set aside for the Alaska Mental Health Trust
would be used first and foremost to meet the needs of the mentally ill. They
contemplated that these needs would be determined by the Alaska Mental
Health Board and that upon identification the Legislature would
appropriate funds to meet those needs. It was their expectation that only
after the basic needs of the trust beneficiaries were met would the
Legislature take advantage of the statutory provisions that allowed excess
revenues from the trust to be used for general expenses of the State.

The legislative changes have not worked. First, the Greene decision
identified a group of beneficiariej not contemplated by the original Weiss
litigants. Not only were considerable questions raised about the proper way
to identify who beneficiaries of the Trust were, but also considerable
confusion was created about the role of the Alaska Mental Health Board.
The Board has been forced to function in two conflicting roles at once. As
the statutorily mandated body charged with responsibility to identify needs
of Trust, beneficiaries, it has had to act as a neutral arbiter of claims to the
Trust's funds from all of the beneficiaries, including those identified in the
Greene decision. At the same time, as the body charged with representing
the mentally ill, the Board has been required to be an advocate on behalf ofa
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specific population that competes with other trust beneficiaries for the
Mental Health Trust Funds.

Second, and perhaps more important, there has been insufficient
appropriation of Trust funds to meet the needs of the Trust beneficiaries.
Over the last three years, the Alaska Mental Health Board has identified
needs far in excess of those being presently met. Each year, the Board has
made modest recommendations, not sufficient even to meet identified
needs, but at least sufficient to begin to redress some of the severe

shortcomings of Alaska’s Mental Health Program. Even these minimal

recommendations have not been accepted. More money has been

transferred from the Mental Health Trust Lands income account into the

general fund than was spent on the entire Mental Health Program. The

Weiss litigants, have concluded e reasonably in the estimate of most

members of the Alaska Mental Health Board -- that the .aconstitution of
the Mental Health Trust has resulted in no real change in the way in which
Trust revenues are spent. An additional concern, which may become more
important over the years, is that the Department of Natural Resources
(DNR), which has a broad range of responsibilities for the management of
State lands, has full authorization over the management of Mental Health
Trust lands as well. There is no agency or group with a particular

mandate to represent the beneficiaries of the Trust who can review the
management decisions of the DNR to make sure that, over the years,
management decisions which are a based solely on the best interests of the
Trust are made and that the value of trust lands are not eroded over time.

The Alaska Mental Health Board, has recognized the serious nature of
these problems for some time. Beginning in July of 1988 the Board
facilitated a series of meetings with affected groups to discuss the proper
way to define the beneficiaries of the Trust. After this Greene group issued
its report the Board adopted "A Policy Report Pertinent to the Greene
Decision”, a report discussing the implications of the Greene decision. In
April of this year, the Board passed a resolution calling for public hearings
to examine the role of the Board in light of the Greene decision. The Board
delegated to its Legislative Committee the task of gathering information
that might lead to proposed changes to Chapter 48. The Committee has
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held public hearings and devoted two work sessions to the subject. The

purpose of this report is to outline the conclusions and recommendations of
the committee.

BACKGROUND

None of these issues is new. The Legislature reviewed the proper role of a
mental health board and the proper mechanism for funding programs
from the Trust in-depth in 1986 when originally attempting to reach a
settlement of the Weiss litigation. At that time, the Joint Special Committee
on Mental Health Trust Land suggested three possible alternatives. The
first alternative was a "secured revenue stream™. Under this proposal,
eight percent of all State unrestricted general fund revenues would be
dedicated to the mental health program, secured by a pledge of State assets
which could be executed upon in the event that the Legislature failed to

appropriate sufficient funds to meet the necessary expenses of the mental
health program.1l

The second alternative was reconstitution of the Mental Health Land Trust
and the creation of a Mental Health Trust Corporation which would be
responsible for managing the assets of the Trust. The unencumbered Trust
land would be re-transferred, and a cash settlement of lands encumbered
or patented would be made. This alternative was less desirable, because of
the difficulty and expense inherent in identifying, transferring, and then
subsequently managing the Trust lands.

Finally, the Legislature recognized the alternative of permitting the court-
ordered reconstitution of the Trust to take place under court supervision.

In supporting the secured income stream alternative, the Joint Committee
recognized the inherent difficulty with that solution. There was no way to
guarantee that the Legislature would necessarily appropriate sufficient
funds each year to meet the needs of the Mental Health program.

See report to the Legislature ofthe Joint Special Committee on Mental Health
Trust Land, January, 1987, pg. 14, this was the preferred alternative
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The Joint Committee recommended a Statement of Legislative Intent as a
means of guiding future legislatures as to the appropriate levels of funding.

At the same time, the joint Committee recognized that present funding

"Earmarking”™ Trust land income in the general fund and
appropriating an amount equal to the income is permissible,
but it does not insure that income will go toward funding
mental health programs. Since one Legislature cannot bind
future Legislatures, enactment of a law stating that income
will be spent on mental health programs is subject to the will

of each Legislature and dependent on annual appropriation
of funds.”

levels were inadequate.

State appropriations for mental health programs have grown
from slightly less than $1.2 million in 1959 to slightly more
than $23.4 million in 1986. However, when an inflation

factor is applied, actual State spending on mental health has

declined over the last few years.

The draft Mental Health Plan, released in August 1986,
estimates the cost of developing a comprehensive mental
health system at $106.9 million in annual operating costs,
an increase over FY87 operating expenditures of
approximately $82.1 million. It also identifies a need for

$102.1 million in one-time capital costs.

[ITn the Committee's view, the draft clearly demonstrates

that Alaska’s current level of mental health funding is

Id. pg8-9
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insufficient to serve our mentally ill population. It should be
noted that the Alaska Alliance for the Mentally 111 has

testified that the draft falls short of the goals of an adequate
program.

The Committee’s view is supported by testimony received
from the National Conference of State Legislatures (NCSL).
Their review of Alaska's mental health program led to

several recommendations, primarily that our programs be

expanded.3

The Interim Mental Health Trust Commission reached a similar
conclusion, ultimately suggesting that a revenue-stream option be adopted
by the Legislature.4 The Interim Mental Health Trust Commission also
recognized the necessity of binding the Legislature in a constitutionally
accepted manner so that future legislatures would be required to use the
revenues generated to meet the needs of the mental health program:

Furthermore, the enabling legislation should be very clear
that the Legislature intends to fully fund an adequate
mental health program in perpetuity. To satisfy the court-
ordered reconstitution, such an arrangement would have to
include collateral -- an identifiable, quantifiable entity -
which could be redeemed by the Trust in the event that the
promised revenue stream failed to materialize or was
somehow diverted. . . . While falling short of binding the
hands of future legislatures, such a surety bond would make

them always cognizant of the revenue stream legislation’s

original intent.3

These recommendationswere the genesis ofthepresent Chapter 48.

3 Id. at pg. 19-21

4 Report to the Legislature Trythelnterim MentalHealthTrust Commission.
February 19S7, at pg 199

5 id at pg., 19-21.
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As enacted, Chapter 48 did not include any provisions for enforcement.

Over the last three funding cycles, funding for the mental health program

has continued to be inadequate. In FY88, the Alaska Mental Health Board,

recognizing the need for a phasing in of increased funding for mental

health programs, recommended increased program funding of $15,322,400

over the Governor's proposed operating budget. Despite the fact that even

this recommendation was far below the minimum necessary to fund an

adequate program for the State and meet the goals of the Comprehensive

Mental Health Plan, only $8,868,900 in additional operating funds was
appropriated. Similarly, FY89 recommendations of the Alaska Mental
Health Board were $15,791,800 in additional operating funds over the prior
year's base budget. Only $5,026,000 more than the base, was apnropriated

while $47,072,733.93 was transferred from the Mental Health Trust income

account into the general fund.6 The result has been that mental health
services throughout the state have failed to keep pace with rising demand.
Similarly, the Board's recommendations to meet long standing capital
improvement requirements have been rejected. The needs identified in the
State Comprehensive Mental Health Plan are being funded at a fraction of
the amount necessary to meet the Plan's goals.

In 1978, when the Legislature re-designated Trust lands as general grant
lands, the Legislature failed to ever make the necessary appropriations to
compensate for the loss, and the Mental Health Trust was never funded.
This was the reason for the Weiss suit in the first place. It isthe perception
of many members of the Alaska Mental Health Board, as well as of the
Weiss litigants, that a variation of this situation continues to exist under
the Chapter 48 revisions. Mental Health Trust funds are used for general
fund purposes with little regard to the requirement that the Mental Health

Trust account be spent first to meet the needs of the mental health
program.

Letter from Milt Barker, Department of Revenue, December 1, 1939
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The AMHB, IMHTC, relevant advocacy groups, and litigants generally
agree that changes to the present structure must be made. The Legislative
Committee has received a broad spectrum of recommendations. These
range from recommendations that nothing be done or that the status of the
Alaska Mental Health Board be diminished, to proposals that the entire
way in which the State approaches funding and operation of mental health

programs be modified. Some examples of proposed ways of resolving the
conflicts raised by the present Chapter 48 follow.

PROPOSAL A Status quo with a Re-definition of the Alaska Mental
Health Board's Responsibilities

The Legislative Committee received several suggestions to the effect that
little change should be made to the present system. In response to our

request for information, the Department of Natural Resources indicated
that:

The only change the Commission anticipates at this point is
a proposal to alter the five-year reappraisal requirement.
We have indicated support for an indexing system which
would automatically adjust the value of the trust lands. As
yet, however, there has been no uniform agreement

concerning the adjustment methodology/

Under this approach, there would be no changes to the present procedure
for determining how Trust revenues are spent. The provisions of Chapter
48 requiring that eight percent of the land value be place in the Mental
Health Trust income account would remain in effect and the Legislature

would continue to appropriate on the basis of its perception of the needs of

Letter, Rod Swope, Commissioner Designate to the Interim Mental Health Trust
Commission, to Nelson G. Page, September 6, 1989.

Page 7



1
2
3
4
5
6
7
8

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33

m «r

the mental health program of the State, with unexpended revenue going to
the general fund.

The Division of Mental Health and Developmental Disabilities also prefers a
limited approach.

I would like to have the presently constituted Mental Health
Board able to give its entire attention and effort to the

hospital and community mental health services

administered by the Division.

The Governor's Council for the Handicapped and Gifted, the
Older Alaskans' Commission, and the SOADA Board are
already serving planning, advisory, evaluative and
advocacy functions for the other Mental Health Trust
beneficiaries, and there is no other board to provide these
functions fGr the "mentally ill who may require

hospitalization” nor for the other recipients of traditional

mental health services.®

Thus, the Mental Health Board would be divested of its present
responsibility for oversight and budget recommendations regarding all
trust beneficiaries. Although this would eliminate the confusion which
has resulted from the Greene decision, relieving the Board from its dual,
and often conflicting role of being an advocate for one group while being an
umbrella organization representing all groups, it would leave no entity
with responsibility for trust oversight and would tend to perpetuate a

fragmented and uncoordinated approach to the delivery of mental health
services.

In the Committee's view, limited modifications to the Alaska Mental
Health Board's role and structure do not change the problems with the

Letter, Todd R. Risley, Director, Division of Mental Health and Developmental
Disabilities, to Nelson G. Page, October 16, 1989.
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present system. Rather than strengthening the level of commitment the
Legislature must make to using Mental Health Trust funds for mental
health programs, this approach would decrease what, in the view of many,
is an already inadequate incentive on the part of the Legislature to spend
Trust funds appropriately. At present, despite the conflicting nature of its
role, the Alaska Mental Health Board does serve as a guardian and
watchdog over the Trust and the uses for which Trust revenues are spent.
There is no other group which has either the legislative mandate or the
responsibility to act as an umbrella speaking on behalf of all beneficiaries of
the Trust. Although a re-definition of the Alaska Mental Health Board's
responsibilities would end the ambiguity in the Board's role, it would also
end the Board's ability to protect and defend the Trust leaving nothing in its
place. For these reasons, it is the view of the Committee that an
independent board of trustees whose responsibility is to the Trust, and not
just to the individual constituent groups, must exist. The Committee has
been struck by the unanimous nature of the consensus among all affected
groups on that principle, even if the details remain to be worked out.

PROPOSALB Creation of a Separate Trustee
Without Operating Authority

A more extensive modification of Chapter 48 would be to create a separate
board of trustees with responsibility for the Trust. Such a separate board of
trustees would not have responsibility for advocacy on behalf of any one
group of beneficiaries to the Trust. At a minimum, the Board would be
given responsibility for oversight of the way in which the Department of
Natural Resources manages Trust land, would have responsibility for
ensuring that the value of the Trust lands was maintained over time, and
would have responsibility for defining who are the beneficiaries of the Trust
and what services can properly be funded from the Trust. The Alaska
Mental Health Board would remain the advisory and planning board
advocating on behalf of the "traditional” mental health programs, similar
to the Governor's Council for the Handicapped and Gifted, the Older
Alaskans' Commission, and the Advisory Board on Alcoholism and Drug
Abuse. At the same time, however, the independent Trustee Board would
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take over the responsibility for protecting and advocating on behalf of the
Trust itself.

Although the exact scope and nature of the independent Board of Trustees
remains to be determined, at a minimum, the Board would be a separate
entity with separate legal status akin to the Alaska Power Authority, the
Alaska Public Utilities Commission, or the Permanent Fund Board. As
such, it would have the capacity to sue and be sued and to hire its own
counsel to provide independent legal representation. At a minimum, the
Foard of Trustees would be charged with the responsibility to :

1. Oversee and approve land management decisions of the
Department of Natural Resources, as they affect the Mental
Health Trust lands, and to negotiate with the State when it
became necessary to revalue State land. Under the present
Chapter 48, such re-valuation is to take place every five years;

2. Invest and oversee any designated funds, such as funds
appropriated for capital improvements;

3. Determine annually the extent to which the needs of the
beneficiaries of the Mental Health Trust have been met, based
on the goals and objectives of the Alaska State Comprehensive

Mental Health Plan, and to certify annually the extent to which
the needs have been met or not met;

4.To review and approve expenditures from the Trust to ensure
that the expenditures are properly charged to the Trust.

This independent Board of Trustees would have the pover to promulgate
regulations to implement its authority, the power to hire and fire its

employees, and the power to set employees salaries, as a necessary element
of its independence.

Under this proposal, the language of Chapter 48 would be amended to
prohibit the expenditure of funds held in the Mental Health Trust revenue
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account without either (1) approval of the Board of Trustees, or (2) in the
event that the Board of Trustees does not approve, a specific finding from
the Legislature that the expenditure is necessary and appropriate to meet
the needs of the Mental Health program of the State of Alaska. In addition,
Chapter 48 would be amended to provide that no reappropriation to the
general fund from the Mental Health Trust revenue account could take
place unless (1) the trustees had certified that the necessary expenses of the
Health program had been met for the previous year, or (2) in the event that

the trustees did not so certify, the Legislature had made a specific finding to
that effect.

For this structure to work, the members of the Board of Trustees would
have to act with a clear fiduciary responsibility for the Mental Health Trust
and v.he beneficiaries of that Trust. It would be essential that members of
the Board of Trustees consist of individuals who could fairly, impartially
and knowledgeably review and evaluate the needs of the Trust and of the
beneficiaries of the Trust. Ideally, this Board of Trustees would take over
the present responsibility of the Alaska Mental Health Board to ensure that
the plans of the various entities and agencies responsible for the mental
health program are integrated and comprehensive.

PROPOSAL C Separate Trust with Operating Authority

Most proposals for modification of Chapter 48, however expansive, do not
change the underlying way in which mental health services are provided in
the State of Alaska. The services are delivered through the Department of
Health and Social Services and funding levels are determined by the
legislative process. Recent actions in other parts of the United States have
focused attention upon the feasibility of creating a public authority or
corporations into which the assets or income of the Alaska Mental Health
Trust would be transferred. This public authority would be empowered and
authorized to do those things set forth in Froposal B. In addition it would
act as an operating authority, providing mental health services for the State
of Alaska. The general outlines of the program and the goals of the
program would be set by the Legislature, and additional funding, as
necessary, would be available through appropriations througn the
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Legislature or, in the case of capital expenditures, through a bonding
power given to the public authority. The primary responsibility for the

payment for and delivery of mental health services would be with this
"Mental Health Authority".

Similar broad and sweeping changes to the method for delivering mental
health services have Dbeen enacted in the states of Washington and
Wisconsin. In those states, the legislature contracts through a separate
authority with regional mental health entities to provide mental health
services on a local level. The overriding advantage of this system is that it
provides incentives for greater local responsiveness to meet individual
needs and creates a system which de-emphasizes institutionalization and
in which dollars more closely follow patient needs.
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RECQMMENPATIONS

It has become obvious to the Legislative Committee that additional work
needs to be done. There is a clear consensus that Chapter 48 needs to be
amended, and that the Amendments need to include the creation of an
independent Board of Trustees which can, at a minimum oversee the
actions of the State in funding and administering the Mental Health
program and the Mental Health Trust lands. It is important to remember
that the Weiss lawsuit is still pending. Unless and until the Weiss litigants
are satisfied that a reasonable structure has been created, there is always
the possibility that a court-ordered restructuring of the Trust will be
required, which all parties presently still agree is an undesirable outcome.

Realistically, it is unlikely that the necessary study and review of these
issues can be completed in time for any action to be taken by this legislative
session. The Legislative Committee recommends, therefore, that work be
done with an eye toward creating well thought-out and comprehensive
changes during the 1990/91 legislative session. In the meantime, the
Board, the Legislature, and the Executive B anch, should work toward

reaching a consensus on the necessary changes. Specifically, the
Committee recommends the following:

A. Approve the Recommendations of the Interim Mental Health Trust
Lands Commission.

The Legislative Committee is not prepared to recommend changing some
basic aspects of Chapter 48. Specifically, the "dedicated revenue stream™
approach to funding has much to recommend it. The alternative, a re-
transferring of Mental Health Trust lands to create a trust corpus, has the
same problems and difficulties as always: it will be difficult to do, very
expensive, and may result in a situation in which Mental Health Trust
dollars go to managing the Trust lands, and not toward benefiting the
beneficiaries of the Trust. After 2-1/2 years of study and deliberation, the
Interim Mental Health Trust Lands Commission has issued its
recommendations regarding the value of Mental Health Trust lands.
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These important recommendations are the result of careful analysis and
reasoned decision-making. They are essential to making the "dedicated
revenue stream™ approach successful. At a minimum the Legislature
should act this session to adopt procedures approved November 7,1989 by the
IMHTC. Thus, the Committee’s first recommendation is that the
Legislature should resolve the long-standing issue of Mental Health Trust
lands valuation by accepting the procedures adopted by the

recommendation of the Interim Mental Health Trust Commission during
this legislative session.

R PREPARE COMPREHENSIVE PROPOSALS FORTHE 1991
LEGISLATIVE SESSION

The Committee recommends that no specific changes in Chapter 48 be
made during this legislative session so that a more comprehensive
approach to an overhaul of Chapter 48 and of the Alaska Mental Health
program can be undertaken during the following legislative session. The
changes outlined in this report provide only a summary of possible options
and do not purport tobe a comprehensive view of the possible ways in which
a separate Board of Trustees could function. Alaska is not the only state
that has been faced with these issues over the last few years. There is a
wealth of information and knowledge which can and should be evaluated
for precedent to determine the best way to structure mental health sendees
delivery for the State of Alaska. The Legislative Committee recommends,
therefore, that uhe Legislature appropriate sufficient funds for the purpose
of conducting a study which will lead to comprehensive recommendations
for enactment of legislation during the 1990/91 session.

C. AUGMENT THE BOARD'S COMMITTEE STRUCTURE ON AN INTERIM
BASIS

Finally, the Legislative Committee recognizes that if no changes are made
to Chapter 48 and to the structure of the Alaska Mental Health Board at the
present time, the built-in confiict between the Alaska Mental Health
Board's role as an advocate for the traditional Mental Health program and
its role as a neutral arbiter of claims to the Trust's funds will continue, at
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least on an interim basis. The Legislative Committee wishes to emphasize
its belief that the Alaska Mental Health Board, on the whole, has done an
excellent job of attempting to juggle these conflicting responsibilities.
However, those beneficiaries of the Trust who are not presently required by
statute to be represented on the Alaska Mental Health Board must be made
to feel that their interests are being given full and fair consideration by the
Board when it acts in its capacity as planning and oversight body for the
Mental Health Trust as a whole. This issue was recognized by Governor
Cowper in a letter which he sent to the Board February 17, 1989, in which he
requested that the Board itself make recommendations as to any changes
that should be implemented in its membership and structure.

The Legislative Committee believes that, for the time being, no formal
changes need to be made to the structure and membership of the Board.
Instead, in order to ensure that the interests of all of the beneficiaries are
represented on an interim basis, and, as importantly, in order to ensure
that these beneficiaries perceive that their interests are adequately
represented, the Legislative Committee recommends that the Board take
the step of augmenting its Committee structure by adding to each of its
committees voting members from one or more of the affected beneficiary
groups. This augmentation would be on an interim basis until final
recommendations can be made as to changes in the Board's structure and
in Chapter 48. This recommendation can be implemented by the Board
itself, and does not require any legislative changes. The Board has already
had experience with this arrangement. Its Budget Committee has been an
augmented committee for the last year, and the Legislative Committee itself
welcomed and benefitted substantially from the participation of several
interested parties. Thus, the Legislative Committee recommends Board
Committees be expanded by the Executive Committee in accordance with
established Board procedures to provide reasonable representation of
beneficiary groups. The Committee further recommends that the
committee expansions include coordination with the three affected boards
and coalition attorneys representing plaintiffs in the litigation.
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CONCLUSION

The challenge that is faced by the Board, the State, and the Weiss litigants
is to find a way to make a permanent, binding commitment that adequate
funding for the State's mental health program will be provided in the
future. It is disheartening that the problems which led to the present
dissatisfaction with Chapter 48 as a proposed resolution to the Weiss
litigation are in many respects the same problems which existed and led to
the Weiss lawsuit in the first place. Without a commitment to an
enforceable and workable arrangement for funding the mental health
programs, the Weiss litigants have no incentive to abandon their original
demand that the Trust be reconstituted in its entirety. The State has at the
present time an opportunity to look carefully at the way in which mental
health services should be funded and delivered in the State of Alaska. The
Legislative Committee recommends that steps be taken so that the mental
health program and the Mental Health Trust can be structured in a

manner that is forward looking and takes into consideration the needs of
the State of Alaska over the next several decades.
Interim Report 6.6.4
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Chapter 48

AW ACT
Relating to the Alaska Mental Health Trust!

and providing for an effective dace.

* Section 1. FINDINGS AND PURPOSE. (a) The legislature finds

(1) the United States Congress pasBed the Alaska Mental Health
Enabling Act of 1956, P.1. Mo. 84-830, 70 Stat. 709, "To confer upon Alaska
autonomy in the field of mental health, transfer from the Federal Govern-
ment to the Territory the fiscal and functional responsibility for the
hospitalization of coircr.ltted mental patients, and for ocher purposesi”

(2 in sec. 202 of rhe Alaska Mental Health Enabling Act. the
Congress granted the territory the rlghc to select up co 1.000,000 acres of
federal land co serve .is a source of funds to support the territory’s
mental health program!

3 in subsection 202(e), the Congress specifically provided
that the land so granted, as well as any Income from the land and proceeds
from dispositions Of the land, were to be administered as "a public crust
end such pn ceeds and income shall first be applied to meet Che necessarv
espenses of rhe mental health program of Alaska,”™ that "Such lands, income,
sad proceeds shall be managed and ucillzed In such manner as the Legisla-
ture of Alaska may provide." that the land may be "sold, leased, mortgaged,
wchanged .,r otherwise dicpusod at ir. men manner as the Legislature of
W;Mka may provide, In order to obtain funds ,c other prcperrv to be in-
j”Mted, expended or used by the Territory of Alaska," and that the Alaska
JW lature ir.sst exercise this broad authorlcv "in a manner compatible with
fy
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1Y the condition! and requirements Imposed by this Acti”

© In requiring thsc ch* proceeds and Income of the 1,000,000-

| acre land grant "first be applied to meet Che necr .ssry expenses of the

4_ nmental hetlch program of Alaska,” It was che Intent of the Congress that
additional public funds ba appropriated by the legislature to supplement

«d che proceeds and Income from the lend grant If those proceeds and Income

7 are Insufficient to meet the necessary expenses of the mental health pro*

: | gram of Alaskai

a (©) If the proceeds end Income from the 1,000,000-ecre

Dl grant exceed the necessary expenses of the mental health program of Alaska,

= che Congress authorized the legislature to appropriate che excess proceeds

7% and Income for ocher public purpos u

il—l (6) because of the highly desirable location and character of

Uil much of the land selected by the state under che Act, for example. In and

B around major population centers, suitable for parks and game refuges, and

B ocher uses, and the difficulties associated with disposing of or dedicating

7 che land for purposes that would not result In che receipt of funds chat

¢ could be used for mental health purposes, for example, satisfaction of

10 municipal endtlemsnts, placement In parks and gome refuges, and othsr

ZD uses, without compensation to the trusc, the Tench Alaska State Legislature

21 enacted ch. 181 and 182, SLA 1978, which, among ocher things, redtolgnated

21 all mental health lands as general grant landsi

Bk (7) both ch, 181 and 182, SLA 1978, also created Che mencal

3«-: health fund Into which, as compensation co che trusc, a sum equal to one

Bl and onc-half oercent of ail revenue received from the management of scace

Mi|:I land was to be deposited and from which only the Income could be appro-

z! priated exclusively for mencal health purposesi

33 (8) a significant difference between ch. 181 and 182, SLA 1978,

® was that ch. 182 made che deposit of one and one-half percent of all public
CSHB 92(FIn) am -2-
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Chapter <0

<
«tlon A sutflcicnt funds";

(9) hecause ch. "82. S1.A 1978 became law after ch. 181, SLA 197b

~Ajtane law, che provisions of ch. 182, SLA 1978 have been considered con-

trolling, Including specifically the provision chat deposits to che mental

jtealth fund would be "subject co legislative appropriation of sufficient

ids";
(10) the legislature has never appropriated funds co che mental
talth fundi
11

November Lb,

a claca-accion Jlawsuit, Weias v. State, 4FA-82-2208, was

filed on 1982, seeking a judicial determination that cne

Alaska Mental Health F.nabling Act had established a

"public trust” under

vhilch the state had received che 1,000,000-acre land granc,

thac the 1978
JIegislation redesignating mental health land as general grant land was a

breach or thac crust, and that che jppropriace remedy was co invalidate the

[**.?78 legislation and return mental

12

health land to trust status:

706 P.2d 681 (Alaska 1985), the Alaska
Supreme Court held thac the .ilaska Mental Health Enabling Act established u

in State v. Welsa,

fublic crusc. chat che 1978 legislation redesignating mental health land aa

E;neral grant land was a breach of thetrust, and thac the appropriate

Remedy was -o return mental health land still in *cate ownership co trust

bfatus and. for rental health land thac the state had "sold" becween 1973

find the date if the court®s decision, tocompensate the trust for che fair

-i-lue "if rental health 1land so "sold"

as of che dace of their

subject co a set-off for sentemental health exnenoiruros dnnnr.

same period;
"
=%

(3) while the court returned mental health land co crusc scatus,

Tt did not specify che nature o: the state"s obligations wrch respect to

managing the trust land, leaving significant questions unanswered chat ray
v -3-
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ij require additional coacly and time-consuming Ilclgactoni

J| (H) continued costly and time-consuming litigationover mencil

JJ healthtruat land management la not In che public Interest because It
si diverts attention from the goal the Congress eoughc to achieve through tit

S| Act"s land grant, tha funding of a mental health program

si (IS) continued costly and time-consuming litigation over centsl il
health trust lend management la not In che public Interest because It has |I
si che potential to be extremely divisive, pitting the advocates of stringent !
all cental healch trust land management against those who envision state-owned
il mental healch land managed for Its highest and best use. Including convey
ii'l ance to municipalities In satisfaction of municipal entitlements, placenenc
]3? In parks and game refuges, and other uses, ulthouc a major expenditure to
<3| compensate the mental health crust for che fair market value of tha lanai |
-*ii’ (16) continued costly and time-consuming litigation over mental 1
161] health crust land management Is not In the public Inceresc because advo-
K'I_ cates of stringent mencal healch trust land management may seek the In-
,JI validation of state conveyances of mental health land co third parties,
U* pat-tlcularly munlclpallcleo andNative corporations organlied under the
\ Alaska Native Claims Settlement Act, a course of action that ac beat will
i~ place a cloud on che chlrd parties®™ title co chose lands and ac worst will
3ll result In chose third pardes losing title co their lands, causing economic
131 and ocher harm and further dividing those who advocsce scringenc mental
331' health trusc land management from those who believe all state-owned land.
A Including mencal health land, should be managed for its highest and best
I use i

Hj f17) continued costly and time-consuming [lIlclgacion over mental
33§ health crust land management isnoc In che public Inceresc because aovo-
3sj cates or scringent mental health crust land management may seek the In-

validation of legislative designations of mental health land at state
CSHB 92(FIn) am
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Chapter 48

parks, state gome refuges, state forests, etc., placing che future use of

the land for che designated purposes in doubc and further dividing chose

health * Bc land management from those who

should be

who advocate scrlngenc mencal

believe all state-owned land, including mencal health land,

J»anaged for
18)

current situation by propeilv

Its hlghesc and jest uaei

the failure of che Alaska Legislature co deal with the

reconstituting the mental health crust at

mthis time will lead to continued costly, time-consuming, and divisive liti-

gation, which is not In t7o public Interest!

(19)
health

the same problems chat led to che 1978 redeaignation of

mencal land as general granc land, for example, the desirability of

managing mental health land for Its highest and best use, including the

satisfaction of municipal cntitlemento, inclusion in parka and game ref-

uges, will continue to pose difficulties In the scace @ efforts co accom-
modate che public3 r.eeds generally with the obligation to administer
mental health land as a crust!

(20) under arc. VIIl, sec. 2, Constitution of che State of
Alaska, as construed by the Alaska Supreme Court in State v. University of
Alaska, 624 P.Pd 807 vI981), rhe legislature has the authority to remove

land from cruse srarus If rhe trust is compensated for che fair market

value of che land!

@)
in a position co compensate the mental

healrh

the state :s not now, and in the foreseeable future will not

be, health crust in money for the

fair market value of nencal land;

(22)

in money for the fair marker vslue of npnral

even

J truar heaich la,id, there is a

substantial legal quescion whether chat compensation, as che corpus of the

trust, could be preserved in perpetuity or whether che prohibition on

dedicated funds in arc. [IX. sec. 7, Constitution of che State of Alaska,

-5- C3HB 92(Fin)an
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I Chapter Z8

i" would require chic chose fund* be made available for appropriation by tha

2?1 legislature under tha terms of the Alaska Mental Health Enabling Acti
h1 (23> under art. VIII, sec, 2, Constitution of tha State of
* Alaska, and subsection 202(e) of the Alaska Mental HealthEnabling Act, the
Si legislature has broad aucho/ley over all stats land, including menctl
S* health 1land, end can permissibly removt mentil health land from trust
71 status if, consistent with Its trust responsibilities, it simultaneously
S! designates other state land of equivalent value as mantel hoalth landi
91 (2<) the Congress™ goal of funding a mental health program, and
%il che public Interest In having attention focused on the problems of tkt
n ( mentally ill and not questions regarding mental health trust land manage-
71 ment, will be best served by establishing a mechanism for generating reve-
Ul] nue from mencal health land chat minimizes the number and complexity of
,41 related land management decisions:

(23) reconstituting the mer.cal health true with scate land that

has a substantial Ilkollhood of remaining In scate ownership In perpetuity,

0 and compensating che mental health trusc for state U"e of that land through

,ali annual identification of an amount of state general fund revenue equal to
91 the fair market rental value of the land as a separate account in the
T®ﬁ general fund, would minimize the number and complexity of lane management

7iz decisions and would result In che following benefits to che mental health
7™ trusc:

771 A) It would ensure chat che mencal health  trust corpus
q! will be preserved in perpecultyi

75k W) It would 3econatisute z mcr._til health i_"isc ,orpus
oL equal In value co rhe originall,000,000-acre cental health -tu»t
m corpus, with no reduction (in the nature ofa set-off) for s ace
S| rr.entsl health expenditures:

«! <C) It would caka the entire mental healch crust corpus

CSHB 92(Fin) an -6-
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mental health cruse corpus

mnntp* 1»clth i.w."C orpus

*CO-ecrc mental health trusc
.re of a set-off) for state

mental health trust corpus

Vo Tk

productive In chat each acre of mental health trusc land would produce

its lair market rental value annuallyi

M1 >he mental health trust would not Incur admlntscrnrilve

expenses)
®

scute”s mencal

it would focus utcencion on qucsciors related to che

health programs and the levels ofappropriations for

those programs)

'.2b) reconstituting the mencal health t""St with state land chat

has a substantial probability of remaining in state ownership In perpetuity

would result in the following benefits to che ,L".te generally:

nil it would free all mental health land roc inleglsla-

lively .".-sipnaced ureas for nontrust uses)

.B)

would be required would be appropriations

the only significant expenditure of public funds that

for .ipprfisal of che land to

ensure equal value, an expenditure that would be required nc matter

what

form of trusc reconatlcution Is selected; and

9)

of the r.ewlv designated mental

it wc Id establish an additional safeguard against

di ,p»s,,i health trust land, that in.

those in legislatively designated areas, in that, prior to such dis-

posal . equal value replacement Iland would have to be identified and

Silrtignuted as trusc lano;

. the legislature will best serve che public interest by

reconstituting the mental health trust with lane in legislatively des-

Ignateu arras, continuing to u.«e that lar.d tor ir.u legislatively designated

purposes, compensating che trusc for che use of the Und through annual

tact *if H* |1 on dravarc oc general :und revenue ecual co che fair

fflarket rental value u:

che land and designation in :hc general fur.c or thac
&mounc »f funds as che special mencal health crusc income account:, and
creatine w board Co assise and advise che legislative and executive

CSHB 92CFIn)am



Chapter e8

branches of government on matters reluclng co the mental
Alaska.

health progru «

(b) The purposes of this Act are !

(1) to Implement the Intent of the Congress underlying sec. 22

of Che Alaeka Mental Health Enabling Act that mental health land be sdaia-

Iscered In a way chat makes funds available for the support of Alsiks"i

mental health program

(2) to che excenc practicable, to eliminate che need for costly,

time-consuming and divisive litigation over the state"s management ol

tol! mental health landi

nil (3) co enoure that che attention of the public and che govern-

nil menc la focused on mencal health programs, as contemplated by the Congress,

nil and not on lsauai relating co the management of mental health landi
Mi| (4) to reconstitute a mental health land trust through Identi-

fication of land in legialacively designated areas chat is equal in vslui

co Che land selecced by and patented to the state under sec. 202 of tin

,71 Alaska Mencal Health Enabling Acti

»i (5) to remove from crusc status the land selected by and pat-
i
,9] ented to the ocace under sec. 202 of the Aljaka Mantel Health Enabling As!

thac la not in legislative designated areas, thereby freeing them for ocb*

21 ] uses i
22 (6) to valldace each deed, concracc for sale, lease, easeoenC

R right-of-way, permit, mineral lease disposal, reservation of land Bl

24§ public use bystatute, or land management actions, including use clsssl-

Al ficnclons under AS 38.05.300 and Interagency land management assignments bt

26, the Depaicmenc or .Natural Keaources, chat may have been called

Into qual*

cion by the Supreme Court®"s decision ir. State v. Weiss, 706 P."d
(Alaska 1985), returning mencal health lane to trust scatusi n
(7) to ldentify a portion annual scsce general fund revsnodi

CSHB 92(FIn) am -8-
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Chapter 48

ilfai In amounc co che fair markec rental value of mencal healch land, as
h*&epansaclon to che trust for cha continued use of cha land In leglsls-
:‘ltgvaly designated areas for che legislatively designated purposesi and
w (B) co create a board co assist and advise che legislative and
“Jf**vcutlve branches of government on macccrs relating co the mental healch
program of Alaska.

Sec. 2. AS 37.16 Is amended by adding a new section co read:

Sec. 37.14.011. MENTAL HEALTH TRUST INCOME ACCOIT.JT. (a) The
mencal healch trusc Income account 1s established as a separate ac-
count In che general fund.

1 (b) The amounc determined under (c) of this section as the fair
markec rental of the land constituting the mental health trust corpus
la che earnings of che crust and che coamlss loner of revenue shall
annually allocate that amounc from the general fund of che state to
tha mental healch trust Income account In the general fund of the
state.

© The fair markec rental value of the land constituting the

mental healch crust corpus |Is equal co eight percent of the fair

market value of che land. Following che Inlt.al determination of the
SjSI? fair market valua of the land selected by and patenced to the scate
~vE under sec, 202 of che Alaska Mental Healch Enabling Act, the com-
missioner of natural resources shall redetermine the fair markec value
of cho lar.d constituting the mencal health trust corpus ac least every
N five years, and provide che redetermined value to the cotmalssloner of
1A* revenue and the board established under AS 47.30.661.

Sac. 3. AS 37.16 Is amendjd bv addine a new eectl.ir. race.

Sec. 37.14.021. UTILIZATION OF THE MENTAL HEALTH TRUST 1SC012

ACCOUNT.  Money In che mencal healch trusc Income account established

in AS 37.14.011(a) shall first be appropriated by che legislature co
-9- CSHB 92(FIn) am



meet She necessary expenses of Che mencal health program of the statt.

7 In making annual appropriations from the mental healch crust Incoat
li account, tui legislature shall consider the recommendations of te
411? Alaska Mental Health Board established under AS 47.30.661, Including
H recommendations regarding capital Improvements. After the necetttry

e, expenses of the state®s mental healch program have been funded, thi

legislature may make appropriations from the mental healch truit

u Income account for ocher public purposes.
91 * Sec. 4. AS 38.05 Is amended by adding a new section to article 11 t
101 read:
nil Sec. 38.05.800. RECONSTITUTION AND ADMINISTRATION OF MENTAL
nil HEALTH LAND TRUST. (@) The commissioner of natural resources, under
oil procedures approved by the Interim mental health truBt commission,
Ulj shall determine the fair market value, as of the effective date of
S]] i".Ib secdo.i, of all land selecced by and patented to the state undtr
iso the Alaska Mental Health Enabling Act. The commissioner shall report
s Che determination of chat value to the board established under AS 47.-
ES 33,661 .
H| ) The commissioner of natural resources, with the approval of
20 the Interim mencal healch crust commission, shall Identify i1an¢ within
il legislative designations thac is equal in value to all land selected
31-‘ o and patented to the state under sec, 7?02 of the Alaska Mental
33|ii Ilealrn Enabling Act chat iB not In legislative designations.
30 Ic) All land selected by and pacencod to the :rr,ie ...~ur
i Alaska Mencal Healch Enabling Act chat is within legislative ueaig*
:«ili nations, cogecher with arl lanu identified by che commissioner under
27lI Ib) of this section, constitutes the corpus of the mental health I»d
crust.

id) Upon reconstitution of che crust under this subsection, “*nd
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selected by and patented to the atace under sec. 202 of the Alaska

Chapter 48
calth program or the state,

mental health truot Incoee
Hants1l Health Enabling Act that li not wichin legislative deelgnationa
ehe recommendations of thel
~*""e]1* removed from truat etatus.
ser AS <>7.20.661, including:
£87*" (e) The land within leglalatlva designations that conatitucea
tents. After the necessary -V
I"f"the mental health land truit ehall continue to be adminlatered for the
gram have been funded, the |
legislatively designated purposes. The trust shall be compensated for
a the mental health crust |
*3;-? the continued uaa of the mental health trust laud for the leglsla-

- tively designated purposes as provided in AS 37.14,011,

ih*1 () Before the state may remove land that la part of the mental

v section to article 11 ©j

) health trust corpus from trust status, and in addition to any other
ADMINISTRATION OF MENTAL
requirements of law, che commissioner of natural resources, consistent
natural resources, under |
with the state"s crust responsibilities, shall identify replacement
health crust coircnissron, !
*4 land, equal in value ac the time of replacement, within legislative
at the effective date of
designations and incorporate them into Che mental health crust corpus.
itenccd to the state under 1
The ccmiissloner of natural resources annually shall report any
commissioner sb”ll report
actions under this aubsectlon to che board established unde.* AS 47.-
established under AS 47
30.661.

fb *Se. 5 as 39.25. 120(c) (9) is amended by adding a new subpa/lygraph to
res, uich the approval of Viddi

r.all identify land wichin
(L) Alaska Mental Health Boardi
slue to all land selected
m * Sec. 6, AS 47.30 is amended by adding new sections to read)
02 of the Alaska Mental
Sec. 47.30.661. ALASKA MENTAL HEALTH BOARD. The Alaska Mental
e designations. \Y
m. Health Board 1ie established. For budgetary purposes, che board Is
4 to the state under th= V
located within the Department of Health and Social Services. The
-ichiti legislative desig-
board is the stace planning and coordinating agency for the purposes
.7 the commissioner under
federal and state laws relating to che mental health program of the
t the mental health :and
,tlc»*  Th* purpose of the board is to assist the state In ensuring an

iffff .Integrated comprehensive mancal health program.
cer this subsection, lend
Sec. 47.30.662. COMPOSITION, (@ The board consists of the
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Coaptsr <H
commissioner of health and social services, or Che commissionerl!
designee, and not fewer than nine nor more than 12 other memberi,
appointed hy he governor, with due regard for population and *ilanctd
geographic representation of the state.

() Ac leoBt onc-chlrd of the members shall he consumers of
mental health services, or parencs or guardians of consumers.

(c) At lease one-third of the members shell be either public ot
private providers of mental health services.

(d) The remaining members shall be representatives of the public
nc large.

Sec. 47.30.663. TERM OF OFFICE. @ Board members serve
staggered terns of three years.

(b) A vacancy occurring Inthe membership of the board shall be
filled by appointment of thegovernor for the unexpired eortior. of the
vacated tern.

() Members may be removed only for cause. Including, but not
limited to, poor attendance or lack of contribution :0 the aosrd"s
work.

Sec. <.7.30.664, OFFICERS AND STAFF, (@) The board, by a major-
ity of tcs membership, shall annually elect a chair and other officers
It considers necessary .rom among its membership.

® The hoard will have a paid scoff provided by "he Department
of Health and Social Services, including, but not limited to, a.
executive director who shall be selected by the board -anniaates
provided by che department. The executive director is in the partial-
ly exempt service and "ay hire addi> lenal tr,ulovees ip. i."c classitied
service of the state. The execuclve director and the -raff a: the

hoard shall bo directly responsible to the board In the pertcmancc of
their duties.
CSHB 92 (Fin) am -12-
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Chapter 68

BYLAWS. The board, on approval of a majority of

" Ita membarahlp and conaiacent with ataca law, ahall adopt and amend

bylava governing ICa

composition, proceeding!, and other activities

consistent with state lav and Including, buc not limited to, pro-

visions concerning a quorum to transact board bualness and other

,y * aspects of procedure,
LIshment, functions,

Sec. 67.30.666.

BOARD.

- 0)

frequency and location of

and membership of committees.

meetlnga, and escab-

POWERS, DUTIES, AND RESPONSIBILITIES OF THE

The board shall

measure che extent of the menral

healeh need and, as

"1 necessary, conduct Independent studies, evaluate che acacevlde cencal

j health Information systenm,

- gram of the statei

and review the currant mental healeh pro-

(@ provldo a public forum lor discussion of Issues regard-

- Ing currenc and potential services co peraonr.

*: health program of cha scatei

RVANN (©)

determine the needs,

served by the mental

Including those currently unmet,

of the persona to be served by che mental health program of the scatst

(6) review reports from che Department of Natural Resources

regarding thi Valuaclon of tha mental health

F***- of mental health trust land, from the Department

re-

land trust and the status

of Revenue regarding

allocations co che mental healeh Income account, and from ocher de-

" partmants regarding tha currenc and projected revenue for the support

of tha mental healeh

program of the scacei

(@) subject Co disclosure restrictions Imposed by state or

federal confidentiality or privacy lava, have access co Information In

P\
{-gf; = the possession of state agenciesi

< <6> ~ conjunction with che Department of Health and Social

HEN



Chapter <8

mental health plan, to Include che projected need and che aervlcei,

facilities, arid resource! for the mental health program of the itate

to meet that needi

(7) in conjunction with the Department of Healch and Social

Services, develop, prepare, adopt, and periodically review and revlie

as necessary an annual state Implementation plan Co meet the need! or

persons Berved by the mental healih program of the statei

(8) In conjunction with the Department of Health and Social

Services, and before developing the annual state Implementation plan,

evaluate the effectiveness of the prior year®s Implementation plan and

evaluate program performance and reconsnend improvements, set priori-

ties. and establish criteria to utilize in funding allocations!

(9 report at least annually to the legislature, governor,

and commissioner of health and social services, and meet with appro-

priate legislative committees, concerning che board"s activities,

including Ita evaluation of the effectiveness of che prior year's

Implementation plan, and Its recoratendatlons to meet che necessary

operacing and capital expenses of the mencal healch program of the
stale;

(10) serve as an advocate before the executive and legisla-

tive branches of government and che nubile cn behalf of chose servec

by the mencal health program of che scatei

(11) discourage duplication of services and promote effi-

cient and coordinated use of federal, stace, and private resources ;n

che trovlsion of mencal health services! and

i12) review applicable scacutes, regulations, and policies
and recommend appropriate changes.

Sec. §7.30.669. DEFINITION. In AS 47.30.661 - S7.30.6e9,

"board" means the Alaska Mental Healch Eoard established in
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ed need and che services,

-slch program of che state

-trent of Health and Social
idtcally review and revise
plan to meet the needs of
«if the statei

csent of Health and Social
,cacc implementation plan,
s implementation plan and
improvements, set priori*
.r.ding allocations i

-e legislature, governor,
es, and meet with appro*
ere board"s .icclviries,
ess of the prior year's
s to meet che necessary

.1 healch program of the

~e executive and leglsla-

m behalf of chose served

vices and promote effi-

end private resources :n

aulatlons

Chapter

oo0l,
* Sec. 7. Section 1(b), ch.

"32, SLA 1986, isamendedto
(b)The - jBialsslon

established under (a) of
sider of three SFIVE1 members,

reads
this section con-

including the commissioner of natural
cocnlsaloner®s designee
HEALTH AND SOCIAL SERVICES,

resources, Or the |AND THE COMMISSIONER OF

OR THEIR DESIGNEES],

end two (THREE)
members and two (THREE] ultemstes (APPOINTED BY THE COVERNOR] as

follows:

(€))

a member and an alternate representing the plaintiffs
jo were G|

appointed by the governor from a

list of three names
submitted to the governor by the plaintiffs

In Weiss v. State, U FA
82-2208 Civili

(2) a memberand an alternate representing
who were (,] appointed by che governor from a

submitted to che governor by che

the intervenora

list of three names

interveners In WelsB v, State, < FA

82-2208 Civil (i AND
(3 A MEMBER AND AN ALTERNATE REPRESENTING THE GOVERNOR®"S

MENTAL HEALTH ADVISORY COUNCIL, APPOINTED BY THE GOVERNOR F*H A LIST

OF THREE NAMES SUBHITTED TO THE GOVERNOR BY THE GOVERNOR"S MENTAL

HEALTH ADVISORY COUNCIL].

Sec. 8. Section 1(c), ch. 132, SLA 1986,

Is amended to read:
(¢) The members of the

commission shall electa presiding offi-
A majority of the conslselon constitutes a quorum.

tive voce of two (THREE] members

cer. The affirma-

Is required to Cake official action.
A vacancy does not impair che cower of the rematnlno members to exer-

cise the powers cf che c emission.

* Sec. 9. Section 2, ch. 132, SLA 1986, is repealed and reenacted to
jirsadi

Sec. 2. RESPONSIBILITIES OF THE COMMISSIONER OF NATURAL RE-
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SOURCES AND THE COMMISSION. (@) The commission shall review proce-

durei propose! by che commissioner of nacurai resources Co deccrnint

Che fair marker value, as of Che effective dace of AS 18.0S.800, of

all land aelecced by and pacenced co che acace under sec. 202 of che

Alaska Mencal Hcalch Enabling Act, and review che final determination

of Che fair marker value decenalned under choae procedures.
() The commission shall review che Idenclflcatlon by che com-
missioner of nacurai resources under AS 38.0S.800 of “.and wichin

legislacive designations chac is equal In value Co all land aelecced

by and pacenced co che acace under sec. 202 of Che Alaska Mental

Health Enabling Act chac la not in legislacive designacton6.

(©) In che exercise of che commission®s responsibilities under

this section, the commission and Its staff may review the records of

che Department of Nacurai Resources chac are made confidential by law

or regulation. An individual who acquires information made confiden-

tial by law or regulaclon In che performance of functions auchoriced

by this Acc and discloses

56.860.

it without proper authority violates AS 11.-

() The commissioner of nacurai resources is rooponsible ft* ci!

management of che mencal health land of che state as a public trust

utioer P.L. 84-830, 70 Stac. 709. Excepc as provided ir. id of this

section, che commissioner of natural resources may noc sell, itase. or

exchance mental health crusc land of che scate or an incercsc in the

cental health trust land of che scace wlchouc che prior apprcvat of

the cormission. In reviewing a proposal for the ulo, “.ettt. r

change of mental hcalch trust land from che cucmsisslonri <& natural

resources, the commission may approve che proposal of che comssioner

on its docnrrainacion that the proposal is consistent with tr.c teres of

the crust established by che Alaska Mental Health Enabling Acc.
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lace under sec. 202 of che
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me procedures.

.dentlflcudon by the com-
:8.05.600 of iand within
«alue to all land eelecced
."®2 of the Alaska Mental

ve dealgnaelons.

."a responsibilities under

nay review che records of
made confidential by law
nfornaclnn made confiden-

8 of tunccions authorized

murhorlty violates AS

i is responsible for the
m state as a public trust
provided m (c) of this
s may not sell, lease, nr

ite or an interest in che

uc che prior apprrval
che .idle,

lease, or cx-

corais«mrer ,f naturs.
"oral of the const ss loner

-latent with che terms o:

,lih Enabling Act,

HI

il =5 aloner of revenue shall

WS\

Chapter SB
e The commissioner of natural

land to the federal government under AS 38.05.035(b) (9) without ap-

proval of the commission. Tlic commissioner of nacural resources shall

advlae che connlsslon of an Intention to transfer trust land to che

federal government and, after che transfer, shall make every effort to

acquire replacement land to fulfill the scate"s remaining enciclement

based un a prioritization, approved by the commission, of existing

valid mental health selections.

* Sec. 10. Section 6, ch. 132, SLA 1986, Is repealed and reenacted to

read:

Sec. 6. This Act la repealed on the certification of the connls-

sloner of nacural resources that che mental health land trust has been

reconstituted under AS 38.05.800 to
(€H) the Alaska Mencal

Health Board established under
AS 47.30.66. i
(2) the lieutenant governor i and
(3 che revisor of statutes.
* Sec. 11. TRANSITIONAL PROVISIONS. Beginning with fiscal year 1989

and continuing until che commissioner of natural resources certifies to the

commissioner of revenue that che mancal health land trust has been recon-

. stlcuced under AS 38.06.800, at enacted In sec. 4 of this Act, che coiais-

annually allocate from che general fund of che

state to the mencal healch crust Income account In the general fund an

amount equal to five percenc ot the unrestricted revenue of che state for

the fiscal year.
e Se- 12. Ncv.lthocandlng AS 47.30.663(a), as added by sec. 6 of this
Act. of che Initial appointees to the Alaska Mencal Health Board appointed

under AS 47.30.662, as added by sec. 6 of this Act, one-chlrd shsll serve

for one year terms, one-third shall serve for two year terms, and one-third
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Senate Special Committee on Mental Health

January 8, 1990

The Honorable Tim Kelly
Presidei t, Alaska State Senate
Post Office Box V

Juneau, Alaska 99811

Dear Senator Kelly:

Passage of SR 10 by the 1989 Legislature established the Senate Special
Committee on Mental Health and charged it with the following:

conducting oversight hearings on the implementation of the
settlement of the mental health trust litigation and

facilitating resolution of the problems hindering settlement.

The Committee is authorized to meet during and between sessions of the
Legislature, and terminates upon convening of the First Session of the
Seventeenth Legislature. Tne Committee conducted two public hearings during
the past interim and met individually with many of the participants in this
issue. At this time, we are submitting an interim report that provides an
overview and status of the mental health trust issue.

The work of the groups involved in resolving the litigation (primarily the
Interim Mental Health Trust Commission, the Department of Natural
Resources, and the Alaska Mental Health Board) is ongoing, so final
recommendations are not contained in this report. The Senate Special
Committee will continue to work with these groups during the upcoming
session, and will bring before the Senate any items requiring legislative
action or oversight.

The Committee would like to extend special thanks to Sandra Schubert, who
was instrumental in the drafting of this report.



MENTAL HEALTH TRUST LANDS SETTLEMENT

BACKGROUND

THE FEDERAL GRANT

In 1956 the U.S. Congress passed the Alaska Mental Health Enabling Act (PL
84-830). The Act authorized the Territory of Alaska to administer a mental
health program and, to ensure that the territory had adequate financial
resources to do so, granted Alaska 1 million acres of land. The Act
required that the land be administered as a public trust and that the
income from the land "first be applied to meet the necessary expenses of
the mental health program of Alaska™. The land was selected but no trust
fund was established.

THE LEGISLATIVE REDESIGNATION

In 1978, public pressure to make state land available for use and develop-
ment prompted the legislature to abolish the land trust and redesignate all .
mental health land as general grant land. A monetary trust fund, to be
financed by 1.5% of revenues from all state lands, was established in its
place. No revenues were ever appropriated to the fund.

THE WEISS LAWSUIT

In 1982 a suit was Ffiled on behalf of Carl Weiss and Earl Hilliker, two
Alaskans in need of mental health services not available iIn Alaska. The
suit contended that the law which abolished the land trust was a breach of

the federally-created trust.

THE COURT DECISION

In 1984 the Alaska Superior Court ruled in favor of the plaintiffs; the
state appealed. The Alaska Supreme Court agreed with the Superior Court
and held that the 1978 redesignation law was invalid. The Court directed
the state to reconstitute the 1 million acre trust as nearly as possible,
reimbursing the trust for land which had been sold, offset by mental health
expenditures made by the state since 1978. At the time of the court
decision 90,000 of the original 1 million acres had been patented to
private parties, 43,000 acres had been conveyed to municipalities, 370,000
acres were in legislative designations (parks, refuges, forests, public use
areas), and 290,000 acres were under special use (rights-of-way, timber
sales, mining claims, oil and gas leases, etc.).

THE SETTLEMENT PROPOSAL
In 1986 the legislature appointed a special committee to develop a means of
implementing the Court"s decision. The committee®s proposal, introduced as

HB 92 and signed into law as Chapter 48, SLA 87:
1



Directed the Department of Natural Resources (DONR) to
reconstitute the trust with land currently in state parks,
refuges, fTorests, and public use areas that is equal in value to
the original 1 million acres of land. ™"Value” was defined as the
July 1987 fair market value as determined by DNR under procedures
approved by an Interim Mental Health Trust Commission.

Required, 1in lieu of managing the replacement lands for maximum
revenue generation as is required under general trust law, that
the state annually allocate an amount equal to 3% of the fair
market value of the land to the Mental Health Trust Income

Acc> ant in the state"s general fund. These ™"trust earnings"
would be appropriated first to meet the necessary expenses of the
state®s mental health program, and then for other public
purposes. Pending reconstitution of the land trust, 5% of the
state®s annual unrestricted revenue would constitute the trust

earnings.

Established ti?o Alaska Mental Health Board (9-12 members who
represent consumers, providers, and the public at large). The
Bosrd was charged with determining the need for mental health
services in Alaska, reviewing the state"s mental health program,
and reporting its findings to the Legislature and the Governor.

The settlement proposal was seen by the parties to the lawsuit and the
Legislature to have the following advantages:

1.

SatisTies state"s legal obligation under federal law to

create a permanent funding source for mental health while
retaining the Legislature®s discretion in appropriating funds.
Allows the original 1 million acres to continue to be used for
general public purposes, removing the *cloud” on title and/or use
of trust lands selected by municipalities and purchased by third
parties.

Provides immediate financial support for the mental health
program but doesn®"t require a major cash outlay.

Avoids further costly and time consuming litigation.

Is relatively ea3y to administer.



MENTAL HEALTH TRUST LANDS SETTLEMENT
STATUS

DETERMINATION OF LAND VALUE
DNR hired appraisers who, using an opinion-of-value methodology and proce-

dures approved by the Interim Mental Health Trust Commission, calculated
the surface value of the original 1 million acres to be $499.8 million.
This figure was disputed by appraisers hired by the plaintiffsl attorneys
who, asserting that DNP."s appraisers had not properly interpreted the
Commission®s procedures, calculated a value of $833.3 million.

DNR calculated the value of the timber resource on the original 1 million
acres to be $41.0 million. This figure was disputed by the plaintiffs®
attorneys who objected to the deduction of reforestation costs.

The federal land grant included tho subsurface estate. DNR calculated the
value of the minerals/coal/aggregate on the original 1 million acres to be
$16 million. The minerals/coal/aggregate figure was disputed by geologists
hired by the plaintiffs® attorneys who calculated the value at $1.5 bil-
lion. DNR calculated the mineral value based on "comparable sales”™ — the
plaintiffs argue this does not accurately reflect the development potential
of the resources? DNR argues that comparable sales iIs the established
procedure fTor determining fair market value.

DNR calculated the value of the oil/gas to be somewhere between $135,953
and $856,040. The plaintiff®s attorneys did not submit an oil/gas valua-
tion, but asserted that DNR"s range was grossly low.

THE NEGOTIATIONS
Because of the large discrepancy between the values determined by DNR"s

procedures and the plaintiffs®"procedures, the Commission requested that the
state and the plaintiffs attempt to negotiate a value that would be accept-
able to both parties. On October 27, 1989 the negotiators reported to the
Commission that they were at impasse. The plaintiffs® final offer was
$2,325 billion? the state"s final offer was undisclosed, but at least $1.5

billion less than the plaintiffs®™ offer.

THE COMMISSION®"S FINAL DECISION
Unable to reach consensus, on November 7, 1989 the Commission adopted by a

2-1 vote a resolution approving final procedures for determining the value
of the land. The DNR representative voted no, the plaintiffs® and interve-
nors" representatives voted yes. The procedures lead to the following

values:



Surface $ 666.5 million

Minerals/Coal/Aggregate 1,534.7 million

Oil/Gas S5 million

Timber 41.0 million
TOTAL $2,242.7 million

(The Alaska Mental Health Board has endorsed these values.)

THE DNR COMMISSIONER®"S FINAL DETERMINATION

The settlement proposal requires that the Commissioner of DNR determine the
fair market value of the land based on the Commission®s procedures- The
Commission submitted its final procedures to Commissioner Gorsuch on
November 7, 1989. Before responding, Gorsuch requested a written justifi-
cation of the procedures from the Commission, which was submitted on
December 20, 1989.

IT the Commissioner does not endorse the Commission®s procedures (which the
Department of Law has advised she can do if she finds the procedures to be
arbitrary or capricious), it is unclear what the next step would be. The
parties could request legislative clarification of ""fair market value",
legislative confirmation of a particular value, judicial intervention, or
possibly some other action.

RECONSTITUTION OF THE TRUST

Once the value of the original 1 million acres is determined, lands of
equal value from legislatively designated areas (parks, refuges, forests,
and public use areas) are to be identified by DNR and approved by the
Commission; these replacement lands would constitute the trust corpus.
There has not been a formalized appr ".sal process for the replacement land
as there was for the original 1 million acres. As of this writing, the
Commission has not finalized its recommendation on valuation of replacement

lands.

Once the trust is reconstituted, the DNR Commissioner must certify the
reconstitution to the Revenue Commissioner, the Alaska Mental Health Board,
and the Lieutenant Governor. Upon certification, an amount equal to 8% of
the land valu* will be segregated in the state®s general fund as the Mental
Health Trust Income Account.

Every fTive years, the fair market value of the replacement land is to be
reappraised and the 8% adjusted accordingly. As of this writing, the
Commission is considering recommending that the reevaluation be of the
original 1 million acres, not the replacement land, and that it be tied to
a cost-of-living index, rather than an actual reappraisal.



MENTAL HEALTH TRUST INCOME ACCOUNT

until the trust is reconstituted, an amount equal to 5% of the state"s
annual unrestricted revenue constitutes the Mental Health Trust Income
Account. In FY 89, 5% was $97.7 million, The Department of Revenue®s
November 1989 mid-case revenue forecast projects 5% to be $114.8 million in
FY 90 and $113 million in FY 91.

The Legislature has appropriated from the Mental Health Trust Income
Account what, iIn its collective judgment, has been necessary to fund the
rental health program. The appropriations have been loss than the Alaska
Mental Health Board®s recommendations and significantly less than the funds
in tht> Account.

51 Baarfl. BgcQMPgndatlQn ﬁgpropriation
FY 89 $ 97,724,965 $ 4,992,300 39,596,800
FY 90 $114,800,000(est.) $ 54,260,800 $ 43,426,100

(NOTE: Not all state mental health services are included iIn the ™"appropri-
ation™ figure. Only services for the "traditional™ mentally ill and FY 90
budget increments for the developmentally disabled, senile, and chronic
alcoholics are currently being funded from the trust account. See program
discussion following.)

Each year the unappropriated balance of the Mental Health Trust Income
Account has been transferred in accordance with Chapter 48 to the state"s
general fund for general expenditure.



THE MENTAL HEALTH PROGRAM

Although not a part of the Supreme court"s ruling or the settlement propos-
al embodied in Chapter 48, the plaintiffs and intervenors have made it
clear that the determination of 'the necessary expenses of the mental
health program of Alaska"™ 1is integral to settlement. Clearly, the goal of
the 1956 enabling act, the Weiss lawsuit, and the settlement proposal is to
provide a funding source for mental health services. However, none provide
a definition of "necessary expenses'” or "mental health program”. Some
guidance has come from the court, but many questions remain unresolved.

THE GREENE DECISION

The Weiss lawsuit was fTiled on behalf of chronically mentally ill individu-
als. After the Supreme Court ruled in the plaintiffs® favor, additional
groups intervened iIn the lawsuit, wanting to be recognized as beneficiaries
of the mental health trust. In 1988 Superior Court Judge Greene ruled that
Congress intended that the trust benefit the recipients of the services of
a ""comprehensive mental health program™.

Prior to passage of the Alaska Mental Health Enabling Act and the concomi-
tant assumption of mental health responsibilities by the Territory, Alas-
kans in need of mental health services were sent to Momingside Hospital in
Oregon. Judge Green ruled that Alaska®s program must serve, at a minimum,
those populations that were treated at Morningside — the mentally ill who
may require hospitalization, 1ihe mentally retarded (developmentally dis-
abled) , chronic alcoholics suffering from psychoses, and persons who suffer
mental illness as a result of senility. Judge Greene®s decision did not
preclude the addition of other populations.

THE GREENE GROUP

The ad hoc "Greene Group'™, consisting of state officials and representa-
tives of each of the four beneficiary groups named by the court, was formed
to make recommendations to the Alaska Mental Health Board on which specific
programs should benefit from the trust. Their final report, issued in
April 1989, provides a definition of each of the four beneficiary groups.
The definitiona are based on clinical diagnoses and functional limitations
that effectively limit the beneficiaries to the moat severely ill in each
group. The position of the Greene Group is that these '"core beneficiaries”
must have their needs met before additional beneficiaries may be served.

The Greene Group did not reach a consensus on what specific services should
be provided or whether additional beneficiaries should be included.



THE ALASKA MENTAL HEALTH BOARD

The Alaska Mental Health Board issued a policy paper in July 198% support-
ing funding of a Mcomprehensive mental health program", which would serve a
broader group of beneficiaries than that identifiedby the Greene Group.
For example, under the Board®s definition, servicesprovidedby the state"s
Community Mental Health Centers to persons who are not severely ill would
be funded from the trust.

At its December 1989 meeting the Board recommended that the following
guidelines be used to determine what specific services should be funded
from the trust:
1. The service must be included in the most current approved State
Mental Health Plan or the Governor®s Council Plan for Services to
People Who Experience Developmental Disabilities;
2. The service is not one for which eligibility is determined on a
basis other than trust beneficiary status (e.g. age, income);
3. The service is not one to which beneficiaries are otherwise
entitled under state law; and
4. The service has been determined by the Alaska Mental Health Board
or in statute to be a necessary expense of the state"s mental

health program.

THE ADMINISTRATION

As of this writing, the administration has not taken a position on who the
trust beneficiaries should be and has not responded to the Board"s recom-
lended guidelines for identifying services. The state®s current operating
budget appropriates from the trust only for "traditional™ mental health
services and for FY 90 budget increments for the developmentally disabled,
senile persons, and chronic alcoholics.

Appropriations from the trust are done simply by identifying the trust as
the funding source in the state"s operating budget. Identification of the
traditional mental health program was done in FY 89 prior to the Greene
decision. Since the decision, additional programs in the base budget have
not been identified because of a lack of consensus over what services are
"necessary'”. Once these issues are resolved, the budget will be revised to
show the trust as the funding source for all eligible programs.

TRUST APPROPRIATIONS IN FY 89 AND JY 90

FY 89 FY 90

Chronically Mentally 111 8,003.0 9,758.0
Community Mental Health Centers 11,263.9 10,542.1
AP1/AYI1/Designated BRUs/Administration 17,479.9 18,557.5
Developmentally Disabled 0 1,653.5
Alcohol Abuse 0] 1,064.0
Alzheimers 0 325.0
Capital projects 2,850.0 1,526.0
TOTAL 39.596.8 43.426.1




TOTAL PROGRAM FUNDING IN FY 89 AND FY 90

Chronically Mentally 111
Community Mental Health Centers
AP1/AYI1/Designated BRUs/Administration
Developmentally Disabled
Alcohol Abuse
Alzheii.ars
Capital projects
TOTAL

FY89
9,058.0
11.248.3
18,527.2
17,248.7
14,479.3
0
2,850.0

Zli4n .5

fy 90
on75fTo
11*967*3
19*965*1
18*998*9
151905*7
325 0
1,526*0
78.446.0



MENTAL HEALTH TRUST LANDS SETTLEMENT

DISCUSSION

THE GOAL

The common goal of the federal enabling act, the Weiss lawsuit, and the
settlement agreement is to provide a funding source for mental health
services- Under the settlement proposal, the amount of funds available is
tied directly to the value of the original 1 million acres of land. Under
both the federal enabling act and the settlement proposal, the amount of
funds actually appropriated is tied directly to the "necessary expenses of
the mental health program”. This has led to there being two major unre-
solved issues:

1. The value of the land trust.

2. The determination of 'necessary expenses', which involves both a
determination of who Che trust beneficiaries are and the services
to be provided to each beneficiary group.

THE LAND VALUE

A basic conclusion at the time the settlement statute was enacted was that
returning the original 1 million acres to trust status would create too
many conflicts with current land uses. Hence, the concept of selecting
replacement lands of equal value was endorsed. As is standard procedure in
any equal value land exchange conducted by the state, both the original and
replacement lands need to be appraised. As 1is also fairly standard, the
land valuation process has become very controversial.

Because the amount of money iIn the Mental Health Trust Income Account will
be a direct result of the land value (through the 8% payment mechanism),
there is a tremendous interest on the part of the plaintiffs in a "high"
land value. The administration asserts that its iInterest is iIn the "cor-
rect"” value. It has voiced concern that "fair market value"™ has a specific
meaing in iIts determination on a wide variety of land management actions,
and that a different approach for mental health lands could set a
detrimental precedent. However, because there are many approaches to land
appraisal and because appraising involves some subjectivity, it is hard to
say what is 'correct”. What can be said is that the value supported by the
administration is muGh lower than that supported by the plaintiffs.

One might argue that the land value itself is irrelevant, because it simply
generates a revenue stream that is available for appropriation by the
Legislature; it is not a dedicated fund and hence there is no mandate to
spend the full stream on mental health. The administration has asserted
throughout the settlement negotiations that Congress, by allowing trust
revenues not needed for the mental health program to be spent on other
public purposes, intended that the determination of "'necessary expenses' be
the prerogative of the Legislature.

9



However, when the Legislature appropriated for other public purposes $60
million from the trust account iIn FY 89, the Governor received over 100
letters from the mental health communityrequesting that he veto the
transfer on the grounds that the necessary expenses of the mental health
program had not been met.

The Governor did not veto the transfer. The Alaska Mental Health Board®s
response has been to conduct public hearings on the concept of an indepen-
dent board of trustees that would oversee the Legislature®s distribution of
trust revenue. In addition, David Walker, attorney in the Weiss suit,
testified to the Board at its November 17, 1989 meeting that 'that situa-
tion that happened last year [expenditure of trust funds on other public
purposes] we don"t see happening again frankly.... The way you would
enforce against that is you would say this Board has determined the need
and the Legislature has not appropriated to meet that need and therefore
the fund ... cannot be used for any other purpose. We do not Bee a way
that the Legislature can be forced [by the court] to appropriate ... but we
do see a way that says they can"t spend it on other things if they don"t
appropriate.”

The Board®"s hearings and Walker®s comments tightly tie the question of
necessary expenses to the land valuation process.

In addition to possible action attempting to block return of unused trust
monies to the general fund, failure to resolve the land valuation question
could block future management actions on mental health lands. The Interim
Mental Health Trust Commission currently approves on-going DNR management
activities on all mental health lands. The Commission, by a 2-1 vote, could
refuse to approve DNR"s proposed actions. Additionally, the plaintiffs
could file a lis pendens, which would notify all involved that action is
pending against the mental health lands and calls title to the property
into question.

NECESSARY EXPENSES

The more people served by the trust, the fewer funds there are for each;
and the more services provided to any beneficiary group, the fewer funds
there are for other beneficiary groups. To ensure that the trust is not
"diluted” to the point that it is unable to meet the needs of the most
severely ill, the Greene Group and others advocate using the trust to
increase services to a narrow band of beneficiaries, and not increasing the
potential number of beneficiaries. The Greene Group supports serving Tfirst
the most severely ill (the core beneficiaries”™ named by the court), and
serving other persons in need of mental health services only after all the
needs of the core beneficiaries have been met. Others support serving all
Alaskans i1n need of mental health services, regardless of the severity of
their illness.

10



The Greene Group"s position results from the court"s ruling that the trust
must serve those parsons who, prior to passage of the Alaska Mental Health
Enabling Act, were sent to Morningside Hospital. However, the Greene
decision also concluded that Congress intended that the Territory establish
a ""comprehensive mental health program”™, and that those illnesses treated
at Morningside represented the minimum of services which should be provid-
ed. In addition, Judge Greene ruled that in the administration of the
trust the state must treat all beneficiaries impartially. This is the
basis for arguing for the provision of a full range of services.

The different approaches raise both policy questions and administrative
concerns. For example, the core beneficiary approach, although not without
merit, would be difficult budgetarily. In the provision of services by
Community Mental Health Centers, it would require distinguishing between
services provided to the severely ill and services provided to other
Alaskans, with trust funds Leing spent only on the severely ill. Current-
ly, all funds for the centers, which are established iIn statute to

comply with federal law, are appropriated from the Mental Health Trust
Income Account. Similarly, services provided by the state®s alcohol
program to chronic alcoholics who suffer psychoses would need to be distin-
guished from services provided to other alcoholics.

The question of who the trust should serve is iImportant, but equally
important is the question of who makes the determination. IT the Legisla-
ture make3 the determination of necessary expenses, should it do so in a
"mental health vacuum™ or in comparison to how it addresses other state
needs? In other words, should the Legislature use different criteria in
determining mental health needs than it does in determining education needs
or the need for police services? How much weight should the needs assess-
ments conducted by the Alaska Mental Health Board have? Should it

dictate the budget recommendations of the administration, and effectively
bind the Legislature? Are the Legislature and Board both too political 1in
nature to adequately defend the trust so that an independent trustee should
be given trust management responsibility?

While these questions are unresolved, the Alaska Mental Health Board
adopted a policy paper at its December 1989 meeting endorsing the creation
of an independent board of trustees to oversee the actions of the state in
funding and administering the mental health program. The paper stresses
that the Weiss lawsuit is still pending, and until the litigants are
satisfied with the management of the program there is always the option of
returning to court to seek restoration of the original land trust.
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LAND VALUE
As of this writing, the Interim Mental Health Trust Commission has recom-

mended the value of the original 1 million acres be set at $2.24 billion.
The DNR Commissioner has not yet accepted the procedures resulting iIn this

value.

A. IT the Commissioner endorses the Commission’s procedures, the trust
will be reconstituted with replacement lands and 8% of the value will
be segregated in the state"s general fund as the Mental Health Trust

Income Account.

B. IT the Commissioner does not endorse the Commission®s value:
1. The Legislature could statutorially establish the value based on
recommendations of DNR and the Commission.
2. The Legislature could clarify the valuation procedures in Chapter

48, fTor example, the term ~““fair market value*™ could be further
defined for the specific purpose of mental health land appraisal.
3. The parties could return to court for guidance on the valuation.

C. The designation of replacement lands and a reappraisal methodology
would also require Commission agreement or legislation or court

direction.

NECESSARY EXPENSES
As of this writing, the Alaska Mental Health Board and the Greene Group

have made conflicting recommendations on who should be beneficiaries of the
trust? the Board has recommended guidelines for determining what services
should be funded from the trust. The administration has not taken a
position on beneficiaries or services, but, at the request of the Senate
Special Committee, 1is beginning to identify costs of a wide range of
services so they may be considered for funding from the trust.

A The determination of necessary expenses could be made by:

1. The Legislature, through statutory designation of groups and
services or the annual budget process.

2. The Alaska Mental Health Board, based on needs assessments that,”
through a settlement agreement, the Legislature would be bound to
address.

3. An independent board of trustees, with responsibility for
approving expenditures from the trust.

4. The state administration, through regulatory designation of
groups and services.

5. The court, through the parties®™ request for guidance on this
issue.

B. Beneficiaries could include:
1. Only the 'core" groups named in the Greene decision (mentally ill

who may require hospitalization, developmentally disabled,
chronic alcoholics suffering from psychoses, and persons who

suffer mental illness as a result of senility).
12



2. Any additional group receiving mental health services and
currently recognized by statute or appropriation, such as
clients of Community Mental Health Centers.

3. Additional groups, such as other alcoholics.

C. Services could include:

1. Those services currently identified in statute (AS 47.30:
outpatient and inpatient treatment, consultation, prevention and
education, crisis stabilization, patient treatment, case
management, daily structure and support, vocational services).

2. Those services identified in the state®s 5-year comprehensivt
plan.

3. Services identified through needs assessments conducted by the
Alaska Mental Health Board.

4. Any services identified by the Legislature either by statute or
appropriation.

RECOMMENDAT IONS

Because the work of the administration, the Alaska Mental Health Board,
the Interim Mental Health Trust Commission is ongoing, no specific recom-
ons are contained in this report. The Senate Special Committee on

mendati
Mental

Session of the Sixteenth Legislature,

Health will continue to work with these groups during the Second

items that require legislative action. The Special Committee terminates
upon convening of the First Session of the Seventeenth Legislature.

and

and will bring to the full body any

13



David T. Walker

Attorney at Law
Mendenhall Buildino
320 Fourth Street,Suite B
Juneau, Alaska 00BOI

'007) 000-0537

January 23, 1990
HAI.D DELIVERED

Senator Jack Coghill
Senate

Capitol Building, Room 30
P. 0. Box V
Juneau, Alaska 99811

Re: Mental Health Trust Land °ettlement

Dear Senator Coghill:

I have enclosed a copy of Jim Gottstein®s January 19, 1990 legal
memorandum addressing the status of the mental health trust lands
litigation settlement under Chapter 48 (48 SLA 1987).

It remains Jim"s and my fervent hope that the consequences

described 1In the memorandum can be avoided. The Plaintiffs have
followed and supported the legislative solution and proposed
settlement provided by Chapter 48. Chapter 48 requires the

Commissioner of the Department of Natural Resources to determine the
value of the trust under the procedures approved by the Interim
Mental Health Trust Commission. The Commission has established the
procedures to be fTollowed by the Commissioner in valuing the trust.
Now the valuation, and necessarily the settlement, 1is in the hands of
the Commissioner. Unless the Commissioner Tfollows the valuation
procedures established by the Interim Mental Health Trust Commission
the beneficiaries will have no real choice but to pursue the remedies
discussed iIn the memorandum to protect their interests and the trust.
I will be happy to meet with you at any time to discuss this matter-
I will contact you Tfollowing the January 24, 1990 meeting of the

Interim Mental Health Trust Commission to provide an update on the
status.

Davicf T. Walker

Counsel for the Class
DTW:ndp

Enclosure



Law offices of
JAMES D COTTSTE1IN

-tOtiG STRICT. SUITE 206
ANCHORAGE. ALASKA >Ws0I

%ﬁ}#ﬁbﬁ
NLRORIFIATI:A

MEMORANDUM
FROM: JAMES B. GOTTSTEI1
TO: INTERESTED PARTIES
DATE: January 19, 1990//
RE: LEGAL ANALYSIS/OF STATUS OF MENTAL HEALTH TRUST LANDS

AND RELATED ISSUES

Summary and Purpose

The Commissioner of the Department of Natural Resources is
expected to announce on January 24, 1990 that she does not intend
to follow the procedures to determine the fTair market value of
one million acres of Mental "Health Trust Lands which the Interim
Mental Health Trust Commission (Commission) approved pursuant to
Chapter 48 SLA 1987 (Chapter 48). IT this expected action oc-
curs, che Plaintiffs in the Mental Health Trust Lands lawsuit,
Weiss v. State. 4FA-82-2208 Civ., will be forced to challenge
title to approximately 750,000 acres of Mental Health Trust Lands
and take other actions, as necessary steps to protect their
rights against the continuing breach of the trust by the State of
Alaska 1n properly discharging i1ts fiduciary responsibilities in
managing the trust.

The land categories are:

370.000 acres designated as state parks, refuges,
etc. ;

40.000 acres to Municipalities;

40.000 acres to Native corporationsl;
45.000 acres to individuals;

3,000 acres to the University of Alaska; and
280.000 acres i1n less than total conveyances.
778.000

1. 1t does not appear this would include a large portion of the
Beluga Coal Field conveyed to Cook Inlet Region Inc., as a result
of i1ts exchange under the Alaska Native Claims Settlement Act.
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The purposes of this memorandum are to outline the relevant
facts and legal authority for such actions.

I. FACTUAL BACKGROUND

In 1956; the Congress, 1In order to correct a longstanding
problem in providing an adequate mental health program i1 Alaska,
granted Alaska, 1in trust, one million acres of land to generate
income "first for the necessary expenses of the mental health
program of Alaska'. Unfortunately, after selecting the best
lands available, Alaska never administered the trust properly.
This i1ncluded transferring Mental Health Trust Lands to third
parties without adequate compensation. Starting iIn the mid-
Seventies, the State began to recognize this was illegal, and at
the same time there was a tremendous clamor for land by munici-
palities and other interested parties (without paying for 1it, of

course). In 1978 the legislature purported to abolish the
trust by '"redesignating™ Mental Health Trust Lands as General
Grant Lands. While a theoretical compensatory monetary fund was

established, Mental Health Trust Lands were never valued to
determine the proper compensation, and more iImportantly, not a
single penny was ever paid into this account. Immediately after
the "redesignation'™, municipalities, Native corporations and
individuals began to receive large amounts of the best Mental
Health Trust Lands without paying fair value for them.

A lawsuit was brought in 1982 by the Alaska Mental Health
Association, through Steve Cowper , naming Vern Weiss and Karl
Hilliker as representatives of people needing mental health
services, the beneficiaries of the Mental Health Lands Trust, to
declare the legislative action in abolishing the trust invalid.
The Supreme Court, in 1985, did just that and ordered '"the trust
be reconstituted to match as nearly as possible the holdings
which comprised the trust when the 1978 law became effective."
State v. Weiss.. 706 P.2d 681 (Alaska 1985). However, the state

2.This was the period of the "Beirna Initiative" where residents
were to be allowed to stake "undesignated” state land for private
ownership.

3. In the same package of legislation providing land to residents
enacted as a response to the 'Beirne Initiative.

4 _Chapters 181 and 182 SLA 1978.

5.Governor Cowper has apparently been advised by the Attorney
General"s Office that as former attorney for the plaintiffs it is
inappropriate or improper for him to take an active role 1In
resolving the lawsuit. This has left a policy vacuum.
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desired to avoid reversing previous actions it had taken on
Mental Health Trust Lands, and the plaint *fs iIn the lawsuit were
challenging conveyances of trust lands to third parties (for the
reasons set forth below). An alternative method of reconstitut-
ing the trust was agreed on between the plaintiffs and the state.
This approach was enacted as Chapter 48 SLA 1987 (Chapter 48).

Among other things, Chapter 48 provided that Mental Health
Trust Lands be valued and an equal value of lands in legislative
designations (state parks, refuges, critical habitats, and the
like) be constituted as a replacement trust, with 8% of the value
being deposited every year into the Mental Health Trust Income
Account. Under Section 4 of Chapter 48, the value 1is to be
determined by the Commissioner of the Department of Natural
Resources under procedures approved by the Interim Mental Health
Trust Commission (Commission). On November 7, 1989, after more
than two years of a tremendous amount of work, the Commission
approved its final procedures for determining the value of Mental
Health Trust Lands. aZ this time, all indications are that the
Commissioner 1is intending to refuse to follow these procedures.
IT the Commissioner fails to follow the approved valuation proce-
dures the proposed settlement of the litigation will be nullified
and the plaintiffs will be forced to challenge t) " legal status
of the hundreds of thousands of acres of Mentc _ Health Trust

qu?s described above and take other steps to protect their
rights.

11. APPLICABLE LAW

A. General Considerations. In the Weiss decision (this
case), supra., the Alaska Supreme Court confirmed that ™asic
trust law principles” apply to the administration of the Mental
Health Lands Trust. In doing so, at footnote 3, the court cites
the United States Supreme Court case of Lassen v. Arizona. 385
U.S. 458, 87 S. Ct. 584, 17 L.Ed.2d 515 (1967), and its own

previous decision iIn State v. University of Alaska. 624 P.2d 807
(Alaska 1981).

76 American Jurisprudence, 2d, Trusts, Section 315 describes
generally the trustee’s duties as follows

A trustee must act in good faith in the administration
of the trust, and this requirement means that he must
act honestly and with finest and undivided loyalty to
the trust, not merely v _.h that standard of honor
required of men dealing ar arm’s length iIn the workaday
world, but with a punctilio of honor the most sensi-
tive. He must act with such high good faith in the

6.References to footnotes are generally omitted throughout this
memorandum.
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exercise of decisions iIn the administration of the
trust, and iIn the 1investigation and determination of
facts as a basis for his judgment and decisions. He
must avoid all situations and relations tending in the
least to interfere with the discharge of his duties, or
in which honesty may be a strain on him. Any excep-
tions in his conduct to the high standard of honor
governing him renders him fully liable for all ensuing
damages to the trust estate. Courts of equity have
been uncompromising in their hostility to any laxness
on the part of a trustee and inquire iIn proper cases
into his administration of the trust to determine his
honesty and loyalty. The liberality with respect to a
trustee of provisions iIn a trust instrument or declara-
tion In no way diminishes the trustee®s duty to act in
utmost good faith.

Section 316, Trusts, 76 American Jurisprudence, 2d., de-
scribes how a trustee must act exclusively “n the trust"s iInter-
ests :

A trustee in his administration of the trust is under
the duty of acting exclusively and solely in the inter-
est of the trust estate or the beneficiaries within
the terms of the trust, and is not to act iIn his own
interest or iIn the iInterest of a third person. He must
act for and not against the trust estate or the benefi-
ciary. In general; any act of the trustee in hostility
to the iInterest of the trust estate i1s a breach of
trust. He may not without breach of duty take part 1in
any transaction concerning the trust, where he has an
interest iIn such transaction adverse to that of the
beneficiary.

A trustee 1iIs under a duty to refrain from situations
wherein his own 1interests are brought i1into conflict
with those of the trust, irrespective of good or bad
faith on his part. He must not do anything tending to
interfere with his exercise of a wholly disinterested
and i1ndependent judgment.

In conformance with the above described standard of conduct
by a trustee, one of the basic principles of trust law iIs that
the trustee must keep trust property separate from his individual
property. Section 171? Restatement of the Law of Trust, 2d.

Similarly, a trustee may not engage in self-dealing with
trust property.

A trustee 1is not permitted to place himself In a posi-
tion where i1t would be for his own benefit to violate
his duty to the beneficiaries, and i1t is a well estab-
lished general rule that a trustee should not engage in
self-dealing * * *.



The prohibition against self-dealing or mingling of
funds by a trustee does not depend upon any question of
fraud, but iIs made absolute to avoid the possibility of
fraud and to avoid the temptation of self-interest.

76 American Jurisprudence, 2d., Section 319. This iIs not a new
principle. In the 1823 United States Supreme Court case of
Wormlev v. Wormlev. 8 Wheaton 421, 5 L.Ed 651 (1823), Justice
Story wrote:

No rule 1is better settled than that a trustee cannot
become a purchaser of the trust estate. He cannot be
at once vendor and vendee. He cannot represent 1in
himself two opposite and conflicting iInterests. As
vendor he must always desire to sell as high, and as
purchaser to buy as low, as possible; and the law has
wisely prohibited any person from assuming such danger-
ous and i1ncompatible characters.

In the case of the Mental Health Lands Trust, the dishonest
and unscrupullous actions of the state7 in the administration of
the trust8 makes a mockery of the just enunciated standards of
conduct. The following iIs a description of the remedies appro

7.While the state, as a whole, has acted abominably with respect
to the trust, the state is composed of many different parts, and
with some notable exceptions i1t i1s hard to cast particular indi-
viduals as culpable. The 1978 legislature/ for example, can say
It intended to compensate the trust and no bad faith was 1iIn-
volved. From 1978 until the lawsuit, DNR cansay i1t was just
following state law. The 1987 Legislature cansay it acted 1in
good faith in enacting Chapter 48 and expected the Commissioner
of DNR to Tfollow the procedures approved by the Commission. On
the other hand, theadministration®s budgeting process clearly
does not properly allocate trust funds "first to the necessary
expenses of the mental health program'™, and the Legislature
certainly has not corrected this iIn i1ts appropriations. Similar-
ly, DNR has not been at all concerned with making sure the trust
is fairly compensated.

8.The barest outline of facts given here does not even scratch
the surface of the repeated, deliberate and determined efforts of
the state to avoid its trust responsibilities and convert trust
property to its own use without compensation to the beneficiaries
of the hrust, who, after all, are among the most defenseless iIn
the population.
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priate for this breach of trust, including the rights of the
beneficiaries to pursue trust property iInto the hands of third
parties, and hold third parties accountable to the trust iIn the
event of their participation iIn the breach of trust.

B. Only Purchasers For Value Without Notice Have Valid
Title to Mental Health Trust Lands.

1. General Requirements.

Only bona fide purchasers - that i1s people who have paid
value for trust property and are without notice, eilther actual or
imputed of the trust or the breach of trust have valid title to
Mental Health Trust Lands. The reason for this rule 1is that as
between the clearly innocent beneficiary and a third party who
has obtained trust property, the beneficiary should not suffer
the loss, unless the third party can prove he .was innocent as
well. In proving his innocence, the law charges the third party
with knowledge of certain facts and with the duty to make an
inquiry i1nto other facts where he should have been wary. Bogert
in The Law of Trusts and Trustees, Revised Second Edition9 .,
devotes a whole chapter (43) to the ""Bona Fide Purchaser Rule™.

: Section 881 of Bogert states the basic bona fide purchaser
rule:

A most important rule which limits the power of a
beneficiary or other holder of an equitable iInterest to
pursue and claim property is the doctrine to the effect
that the transfer of the legal estate iIn property to a
bona fide purchaser for value cuts off all equities 1In
the same property. Thus if a trustee holds under the
trust the legal title to real estate (the trust not
being on the record), and the trustee sells the land to
a purchaser who does not know of the trust, or have
reason to know of it, and who pays a valuable consider-
ation for the legal title, the latter gets an interest
free and clear of the trust, and the beneficiary cannot
get the aid of a court of law or equity in obtaining
the legal title or possession.

Section 887 of Bogert states:

9 .Hereafter referred to as '"'Bogert'.
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It 1s well settled that in order to have the benefit of
the bona fide purchaser rule, the taker of the legal
title must have ™"paid value,” or must have been a taker
"for a valuable consideration.™

2. Notice.

Section 891 of Bogert discusses the various categories of
notice as fTollows:

The cases and statutes describe the person who can
qualify for the protection of the rule as "an innocent
purchaser'™, or a 'bona fide purchaser™, or a '‘purchaser
without notice”"™ of the equity i1n favor of a-other
person which, 1t is claimed, has been cut off. The
fact of which 1t is alleged the purchaser had no notice
may be either (1) the mere existence of the trust or
other equity or (2) the extent of the powers of the
trustee under a known trust. In discussing these
problems the courts and writers use various words and
phrases, not always consistently, for example, "knowl-
edge', 'notice', "actual notice”, "implied notice",
"constructive notice', '"absolute notice", and "facts
putting on inquiry”™. It is believed that confusion can
be avoided by using the single word 'notice'", and
defining i1t to include awareness of a fact which the
party either had actually, or should have possessed, or
which the law regards him as possessing.

One who 1is a purchaser of property which iIs subject to
an equity may be in any one of several different situa-
tion with regard to notice as to whether the property
comes to him charged, with an equity or free from all
equities.

(1) He may have no knowledge or iInformation, either
actual or imputed under a statute or otherwise, which
would lead a reasonable man either to know that there
was an equity attached or to inquire Tfurther with
respect to the possibility of such equity being at-
tached. In this case he 1s an "innocent purchaser,' or
"purchaser without notice."

(@ He may have know.1"=""e aming to him or his agent

through the senses or hearing, which shows
that the property in v;ieatj.on is being transferred to
him subject to an equity. In this case he may be said

to be a 'purchaser with actual notice."
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(3 He may have notice of an equity, imputed to him
through recording or other statutes, iIn which case he
is usually called a purchaser "with constructive no-
tice." For purposes of public policy the statutes
treat him as having notice, whether or not he is actu-
ally conscious of the existence of the equity.

(4 He may have knowledge of facts about the ownership
of the property, either actually acquired by himself or
his agent, or imputed to them under statutes, which,
while not sufficiently strong to lead an ordinarily
prudent man to a positive belief that the property is
subject to an equity, is of sufficient force to compel
an ordinarily careful man to inquire further regarding
a possible equity. IT such iIs the case, the purchaser
iIs charged by the court with notice of the facts re-
garding the equity which a reasonable inquiry would
have revealed. A purchaser of this type is one "put
upon inquiry,” and if the inquiry ought to have led to
notice of the equity he is treated by the court as 1if
he had had actual notice of It.

(B) A purchaser may become a purchaser with notice
because of a combination of the factors of actual
notice, constructive notice, and notice acquired from
facts putting on inquiry. Thus he may have information
from each of the three types of sources, no one of
which, standing alone, would make him a purchaser with
notice of an attached equity, but which, in combined
effect, give him the requisite knowledge to make him a
mala fide purchaser.

(Emphasis added)
Section 892 states:

IT the proof shows that the purchaser was conscious of
the existence of any equity against the property, there
is no doubt that he cannot get the benefit of the bona
fide purchaser rule.

Section 893 of Bogert "Constructive Notice under Recording
Acts', states:

From the time of filing for record, all purchaser of
the property involved, and iIn many cases creditors are
charged with knowledge of the existence and contents of
the document 1in question. It is clear that these
statutes are frequently of iImportance in giving to a
purchaser from a trustee- or other holder of property
subject to an equity notice of the existence and terms
of the trust. This notice is generally called "con-
structive'. It exists no matter what may be the
purchaser®s actual knowledge. Thus one purchasing land
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iIs charged with notice of the terms of the recorded
deed to his grantor and with the terms of all prior
recorded deeds in the chain of title. If the grantor
or a predecessor of the grantor 1iIs described iIn the
deed by which he acquired title as a trustee, with or
without details of the trust, the purchaser 1iIs deemed
to know of the existence of such a trust and of such
details as to names of beneficiaries, purposes of the
trust, powers of the trustee, etc., as are given In the
recorded instrument. Such facts thus treated as being
known to the purchaser may give him constructive notice
that he will take the property subject to an equity 1iIn
favor of the beneficiary, or they may merely put him on
inquiry as to whether he will get title free of the
trust or not.

*k*

At common law the mere pendency of some actions with
regard to the title to property made a purchaser during
the pendency of the action take subject to the claims
of the parties as late] adjudicated. Statutes now
provide that in an action affecting the title to realty
a notice of the pendency of the action may be filed in
the real property record office, and that i1t shall be
constructive notice to purchasers of the realty pen-
dente lite. These statutes constitute another source
of constructive notice to purchasers of realty who
claim to be bona fide purchasers.

Section 894 of Bogert states;

IT the prospective purchaser of the trust property, or
of other property subject to an equity, learns of facts
personally or through an agent which, while not conclu-
sively showing the existence of a trust or other equi-
ty, would lead an ordinarily prudent man to a belief
that there was a possibility that an equity existed,
the purchaser has a duty to make a reasonable inquiry
concerning the existence and nature of the possible
equity, and he will be charged with knowledge of the
facts concerning the equity which a reasonable investi-
gation would have brought to light.

Section 894 of Bogert, states:

In most cases where there iIs a written trust instru-
ment, and the purchaser knows of i1t, or could have
learned of i1t with reasonable effort, he will be
charged with the duty of examining that iInstrument.

* *
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The duty to i1nquire may be merely as to the existence
of a trust or other equity, or it may include also the
extent of the powers of the trustee and the question
v.hether the trustee has duly exercised the powers
granted to him.

The 1823 United States Supreme Court c se of Wormlev v.
Wormley. cited above, demonstrates again this iIs not a new legal
principle.

The next point for consideration is, whether the de-
fendants, Veitch, and Castleman and McCormick, were
bonae fideil purchasers of the Frederick lands, without
notice of the breach of trust. IT they had notice of
the facts, they are necessarily affected with notice of
the law operating upon those facts; and their general
denial of all knowledge of fraud will not help them, if
in point of law, the transaction 1is repudiated by a
court of equity. IT they were bonae fidei purchasers,
without notice, their title might have required a very
different consideration.

It appears to us therefore, that the circumstances of
the case can lead to no other result than that Castle-
man and McCormick were not purchasers without notice of
the material facts constituting the breach of trust;
and that, therefore, the Frederick lands ought in their
hands to stand charged with the trust iIn the marriage
settlement.

Interestingly, in Justice Johnson"s separate opinion he objected
to the characterization of the transactions as being in bad faith
or unfair, but nevertheless agreed with the result:

I can see nothing but liberality in the conduct of
Strode towards Wormley, and little else than improvi-
dence, caprice, and ingratitude iIn the conduct of the
latter.

Nevertheless, there are canons of the court of equity
which have their foundation, not in the actual commis-
sion of fraud, but in that hallowed orizon, "lead us
not into temptation.'

* * *

It 1s unquestionable, from the evidence, that both
Veitch, and Castleman and M®"Cormick, must be affected
by both legal and actual notice of the transactions of

10
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Strode. They are, therefore, liable to the same decree
which ought to be made against the latter.

It is, however, some satisfaction to me to be able to
vindicate their 1i1nnocence, while I feel myself com-
pelled to subject them to a serious loss. The rule
which requires this adjudication, may, In many cases,
be a hard one, but i1s a fixed rule, and has the sanc-
tion of public policy.

Identifiable Trust Property not in the Hands of a Bona
Fide Purchaser Can be Returned to the Trust.

Bogert at Section 866 states;

"The law 1s now well settled that as between the cestui
que trustL10J and trustee, and all parties claiming
under the trustee otherwise than by purchase for valu-
able consideration without notice, all property belong-
ing to a trust, however much 1t may be changed or
altered iIn 1ts nature or character, and all the fruit
of such property, whether in i1ts original or altered
state, continues to be subject to or affected by the
trust.” [citation omitted]

This doctrine hhs been expressed by the Supreme Court
of California in the following words: "It is well
settled that the beneficiary of a trust may follow and
recover the trust fund i1f any property in the hands of
the trustee or of those taking with notice can be
identified either as the original property of the
cestui que trust, or as the product of I1t."

This right of the beneficiary is not that of a lien-
holder or a preferred creditor. It 1s based on a
property right iIn the res or its substitute. "The
right of the beneficiary to pursue a fund and 1Impose
upon 1t the character of a trust iIs based on the prin-
ciple that i1t i1s the property of the beneficiary, not
upon any right of lien against the wrongdoer®"s general
estate; and this, whether the property sought to be
recovered 1i1s in the form iIn which the beneficiary
parted with Its possession or iIn a substituted form.

(Emphasis added).

10.

Beneficiary or purpose of a trust.

11



The court iIn Rogers v. Rogers 473 N.E. 226 (N.Y. 1984)
stated:

[O]ne who possesses equity In an asset is entitled to
restitution of the asset by a subsequent title holder
who paid no value even if the latter had no knowledge
of the predecessor®s equitable interest.

In Paolino v. Channel Home Centers. 668 F.2d 721, 723 (3rd
Cir. 1982) the court said:

IT a purchaser of property from a trustee knew, or
should have known, that disposition of the property was
a breach of trust, the purchaser is charged with the
same trust.

With respiect to a donee of trust property, Section 868 of
Bogert states:

A donee who receives trust property transferred to him
in breach of trust, although he does not know of the
breach, 1s liable to return the trust property or its
product as long as he holds it.

That these general trust law principles apply to trust lands
such asMental Health Trust Lands cannot be seriously questioned.
See Murphy v. State of Arizona. 181 P.2d 336 (Ariz. 1947).
Indeed, Murohv held that deeds 1issued iIn violation of the
trustee®s authority were "null and void" and subsequent holders
whether bona fide purchasers or not did not have good title
because there was nothing to purchasell:

1f * * * these enactments [conditions upon which trus-
tee may dispose of trust property] are mandatory upjn

11. The court iIn Murphy described the reasons for the trust

restrictions thusly:
The sad experience of Congress with the handling by tnese
twenty-three states of the granted lands, the sale thereof,
and the iInvestment of monies derived from a disposition of the
granted lands, brought about a newpolicy which found expres-
sion in the Enabling Act forNew Mexico and Arizona. The
dissipation of the funds by one device or another, sanctioned
or permitted by the legislatures of the several states, left a
scandal i1n virtually every state, and these granted lands and
the monies derived from a disposition thereof were so poorly
administered, so unwisely invested and dissipated, that Con-
gress concluded to make sure, inlight ofexperiences of the
past, that such would not occur iIn the new states of New
Mexico and Arizona.

12



the Board, or are jurisdictional in effect, or condi-
tions to be performed before power vests iIn i1t to make
the conveyance, then their deed i1s a nullity and gives
rise to no rights whatever either iIn the grantee or in
purchasers for value from him.

See also The United States Supreme Court case of Alamo Land &
Cattle Co. v. Arizona. 424 US 295, 47 L.Ed 2d 1, 96 S .Ct 910
(1976) and U.S. v. 78.61 Acres. 265 F.Supp 564 (USDC Neb.

1?67), which was cited with approval by the U.S. Supreme Court in
Alamo.

E. Parties who have ™"Participated iIn the Breach of Trust
are Liable for the Damages Occasioned Thereby.

Bogert, Section 901 states persons participating in a breach
of trust can be held liable for the damages to the trust:

The wrong of participation in a breach of trust is
divided into two elements: (1) an act or omission which
furthers or completes the breach of trust by the trus-
tee; and (@ knowledge at the time that the transaction
amounted to a breach of trust, or the legal equivalent
of such knowledge.,

* 0 *x *

[1]f the third party by any act whatsoever assists the
trustee in wrongfully transferring the benefits of the
trust property to the trustee, another person, or the
alleged participant, or aids in destroying or injuring
that property, there has been conduct upon which li-
ability can be predicated, * * *.

Section 868 of Bogert states:

[NJo third person shall knowingly aid the trustee iIn
committing a breach of his duties.

* * *

IT a third party takes part with the trustee iIn a
breach of trust, the alternative remedies of money
claim or tracing of trust property may be applied to
him and, as to the trustee, 1In addition to other re-
lief.

* * *

[T]he trust property or its product has been traced to
the hands of the third party-participant and the bene-
ficiary has been able to reach it there. IT the bene-

13



ficiary believes that the third party has participated
in a breach and has proceeds of the trust property in
his hands, the beneficiary may obtain an accounting
from the third party and may ask, iIn the same suit, for
tracing as to all property 1identified and a money
judgment as to the balance.

D The State should be Enjoinedl2 from Further Transfers
of Mental Health Trust Lands and Possibly All State
Lands; Receipts from All State Lands Are Subject to
Impoundment; Traceable Trust Property in the Hands of
Third Parties is Subject to the Trust"s Claims.

Section 861 of Bogert states:

The court may order the trustee or his successor 1iIn
interest to perform the trust as a whole, or to take
some particular step iIn trust administration.

* * *

The court may iIn i1ts discretion require the defaulting
trustee to restore to the trust fund or deliver to the
beneficiary particular property other than money, by
way of restitution in kind.

* * *

[T1he beneficiary may claim part of a trust fund under
a constructive trust theory and recover money damages
for conversion or misappropriation of the other part.

12. Under Civil Rule 65(c) a bond will normally be required to
obtain an i1njunction in order to cover any costs which may be
incurred I1f the iInjunction later turns out to have been wrongful-
ly issued. There are numerous cases, however, which hold that
such a bond 1s not necessary (or may be posted in a nominal
amount) 1f the party seeking i1t is a public iInterest litigant, or
iIs indigent. The beneficiaifies of the Mental Health Lands Trust
qualify under both criteria. See People of State of Cal. ex rel.
Van De Kamp v. Tahoe Regional Planning Agency. 766 F.2d 1319 (9th
Cir. 1985) ; Natural Resources Defense Counsel v. Morton. 337
F.Supp. 167 (D.C.D.C. 1971); West Virginia Highlands Conservancy
v. Island Creek Coal Co.. 441 F.2d 232 (4th Cir. 1971); Envi ron-
mental Defense Fund, Inc.. v. Corps of Engineers. 331 F.Supp. 925
(D.C.D.C.. 1971); Orantes-Hernandez v. Smith. 541 F_Supp. 351
(D.C. Cal. 1982); Bartels v. Biernat. 405 F.Supp. 1012, 1019
(D.C. Wis. 1975); Bass v. Richardson. 338 F.Supp. 478 (D.C.N.Y.
1971); Penny v. Health & Social Services Bd.. 285 F.Supp 526,
527 (D.C. Wis 1968).
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Section 862 of Bogert states:

For a breach of trust the trustee may be directed by
chancery to make a payment of damages to the benefici-
ary out of the trustee"s own funds.

Section 865 of Bogert states:

[1]f the trustee who has defaulted has iIn his hands the
trust res or its substitute, the right of the benefici-
ary to hold the trustee to personal liability may 1in
some cases be supplemented by a lien upon the res or
i1ts substitute.

* * *

And so too, i1f a third person has iIn any way rendered
himself liable to the beneficiary to pay damages 1iIn
money and such third person 1i1s not a bona fide
purchaser but has title to part or all of the trust
res, or to any property which 1is the successor or
product of part or all of the trust property, the
beneficiary may obtain a decree from the court that the
beneficiary®s claim for money damages be declared a
lien on such property and be satisfied out of It.

* * *

IT the beneficiary chooses to rely on money liability
plus this equitable lien on the trust property or its
proceeds, he has obviously made an election iInconsist-
ent with tracing the trust property and claiming i1t as
his equitable property. Under this lien theory the
property 1is that of the defendant trustee or third
person absolutely. Under the tracing plan the plain-
tiff claims that legal title to the res iIn question 1Iis
held by the defendant but that i1t is equitably owned by
the plaintiff. The value of the traceable property
will usually determine the beneficiary"s choice between
the lien theory and the tracing method. If a trustee,
for example, has stolen trust funds in the amount of
$10,000 and invested them in realty in his own name,
and the realty has become worth more than $10,000 it
will be advantageous for the beneficiary to elect to
recover that realty in complete satisfaction of the
claim for conversion of trust principal. On the other
hand, 1f the real property has decreased in market
value to $8,000, it will be expedient for the benefici-
ary to obtain a money judgment against the trustee for
$10,000 on account of the misappropriation of the trust
principal, sell the realty under a lien and realize
$8,000 therefrom, and still have a claim for $2,000
under his judgment.
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In Moody v. Pitts. 708 S.W. 930 2d. (Texas App. 1986), the
court stated:

IT a trustee commingles trust funds with the trustee®s
own, the entire commingled fund iIs subject to the
trust.

In Blair v. Trafco Products. Inc.. 369 N.w.2d 900 (Mich.
App. 1985) the court said:

[Wlhere mingling of trust funds with other funds oc-
curs, the cestui cue trust has a lien upon the entire
fund, and the law presumes that the trust fund was not

paid out so long as an amount equal to the trust fund
remained.

F. Appomoment of A Receiver on Mental Health Trust Lands
and Replacement of the State as Trustee.

Restatement of Trusts 2d., Section 107 (@) states a trustee

can be removed by a proper court. Relevant comments to that
section state:

a. Removal by Court. A court may remove a trustee 1if
his continuing to act as trustee would be detrimental
to the interests of the beneficiary. The matter 1s one
for the exercise of a reasonable discretion by the

court.
b. Grounds for Removal. The following are, among
others, grounds for removal of a trustee: * * * the

commission of a serious breach of trust

Section 108 of the Restatement of Trusts 2d., states if a trustee
has been removed the court can appoint a new trustee.

Section 199(e) of the Restatement of Trusts 2d., states the
beneficiaries can maintain a suit to remove the trustee. Section
519 of Bogert states, "When i1n the course of the administration
of a trust i1t becomes apparent that the trustee cannot iIn fair-
ness to the beneficiaries be allowed to continue iIn the exercise
of his powers, he may be removed."

Bogert states at section 867:

Sometimes a court can be induced to appoint a receiver
for the trust property in order to protect the trust
and conserve its assets, pending 1iIts decision on an
application for the removal of a trustee or for other
relief. The rule regarding receivers has been stated
by a Georgia court: ‘'"Besides it Is an established rule
of the Court of Chancery, that when a trust fund iIs 1In
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danger of being wasted or misapplied, i1t will interfere
on the application of those interested iIn the fund, and
by the appointment of a receiver, or iIn some other
mode, secure the fund from loss."

A New York court has said: "1t Is said that the ap-
pointing of a receiver rests 1In discretion. This
proposition does not teach much. A receiver is proper,
ifT the fund i1s iIn danger; and this principle reconciles
the cases found iIn the books.

I11. APPLICATION OF THE LAW TO THE FACTS HERE
A. Notice Through Public Records.

There 1s a very strong argument that everyone 1is charged
with notice of the trust and later the breach thereof because of
the following.

(@ Deed. The Patents (deeds) to the state indicate

that the grant is pursuant to the Alaska Mental Health Enabling
Act.

() Provisions of the Alaska Mental Health Enabling
Act. The Alaska Mental Health Enabling Act is a public law and
all persons taking Mental Health Trust Lands should be either

charged with constructive notice of the trust requirements or put
on inquiry.

(© The 1978 Trust Abolishment. The purported redes-
ignation of Mental Health Trust Lands by the legislature in 1978
and the failure to compensate the trust one penny was a matter of
public record and persons taking Mental Health Trust Lands should

be either charged with constructive notice thereof or put on
inquiry.

The legal result of being charged with notice 1Is that one
can not be a bona fide purchaser. Thus, under this analysis no
third party can have good title to Mental Health Trust Lands, no
matter how far removed down in the chain of title. Even 1f the
court does not conclude everyone is charged with notice, under
the specifics of many cases, third party conveyees do not have
good title.

13.0F course, there very well may be a cause of action against
the State for conveying bad title.
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B. Specific Examples.
1. Legislative Designations (Parks. Refuges, etc).

As i1ndicated previously, some 370,000 acres of Mental Health
Trust Lands has been designated as state parks, refuges,
etc. Since title remains iIn State ownership there can be no real
argument but that these lands remain trust property. Just as
clear is that the legislative designations are an Improper method
of management of Mental Health Trust Lands. Instead these lands
have to be managed to achieve maximum i@ncome for the benefici-
aries (as do all Mental Health Trust Lands). Thus, all of these
lands must be commercially developed to the extent it is possible
and furthers the purpose of providing income to the Trust. For
example, when 1t will be In the best iInterests of the benefici-
aries of the trust to do so these lands must be opened for miner-
al development. 4

2. Municipalities

Since the municipalities were iIn the forefront of pressuring
the state to redesignate Mental Health Trust Lands, not only must
the 40,000 acres selected and/or conveyed to Municipalities be
returned, but municipalities should be liable to the benefici-
aries fTor participating in the breach of trust.

3. Native corporations.

By far, Cook Inlet Region Inc., has received the lion"s
share of the 40,000 acres that have been conveyed to Native
corporations. 5 There is no question but that Cook Inlet knew of
the trust status of the lands and the breach of the trust. It
has been Cook Inlet"s legal position that Congress authorized its
receipt of the bulk of the Beluga Coal Field when i1t approved the
Cook Inlet Land Exchange. However, counsel for Cook Inlet has
not gxplained how Congress could give away something i1t no longer
owned.

14. That the lands have to be managed to produce maximum income
does not mean that the trustee may sacrifice long-term income for
immediate income.

15. The 40,000 acre fTigure does not include lands lost by the
state .in 1ts lawsuit with Tyonek Native Corporation over con-
flicting selection rights under the Alaska Mental Health Enabling
Act and the Alaska Native Claims Settlement Act Tyonek Native
Corp. v. Secretary of the Interior, 836 F.2d 1237 (9th. cir.
1988) , nor the Beluga Coal Field lands exchanged to Cook Inlet 1in
1ts exchange.
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4. Individuals.

(@ Constructive Notice. As indicated above, title to all
Mental Health Trust Lands 1is iIn dispute, even if formally con-
veyed by the state to individuals. All of these third party
conveyees will be brought into the lawsuitl6é and notified that
their rights to Mental Health Trust Lands 1is in dispute. They
will then have to defend their title to Mental Health Trust Lands
as a Bona fide purchaser. As outlined above, however, It seems
that "constructive notice"™ of the trust and breach of the trust
will be imputed to individuals on the basis of the public records
by the court. Even i1f the court does not charge every individual
recipient with constructive notice, then each person receiving
Mental Health Trust Lands or interests therein must prove that he
paid value for the land and that he did not otherwise have no-
tice, either actual or constructive, of the trust or the breach.

() Leases. The same analysis would hold for leases.
5. University of Alaska.

There 1i1s no question but that the University of Alaska knew
about the trust status of the 3,000 acres it received conveyances
of. Indeed, 1t is particularly flagrant since it received these
conveyances iIn settlement of its lawsuit with the state for the
same breach of trust iIn redesignating University Trust Lands as
General Grant Lands.

6. Less than total Conveyances.

Again, the same sort of analysis applies to the other
280,000 acres iIn less than total conveyances that have been made
on Mental Health Trust Lands. However, certain categories of
less than total conveyances merit discussion.

@ Mining Leases. Since the state did not have
mining leases prior to the decision of the Alaska Supreme Court
in the 6(i1) case and no rents or royalties were ever paild these

16.Whether i1ndividually or as a member of one or more defendant
classes.

17. Trustees for Alaska v. State Department of Natural Resources.
736 P.2d 324 (Alaska 1988). In this case, the Alaska Supreme
Court ruled that the state®s practice of granting rights to
extract minerals, although denominated a "lease” was not truly a
lease because no rents or royalties were due and that this vio-
lated Section 6(1) of the Statehood Act which requires a lease of
mineral resources.
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leases are invalid. Of course, the operators of these mineral
properties are accountable for royalties due to the trust for the
minerals that have been removed and arguably for minimum royalty
and/or rental payments.

() Oil & Gas Leases. It strains credulity to believe that
oil companies did not actually know of the trust status of the
lands because a detailed assessment of land status and title is
normally done by any prudent potential oil and gas lessee. "

(© Public and Charitable Uses. As described above, trust
property given for a charitable purpose, where payment of value
and lack of notice i1s not present normally must be returned to
the trust.

There are many other types of transactions and circumstances
that will no doubt be revealed. The foregoing, rather than
intended to be exhaustive, 1is to i1llustrate the general princi-
ples involved and how they should be applied in particular cir-
cumstances.

18. As recently as May of 1989, the United States Supreme Court
held that a flatrate royalty for mineral lands was an 1invalid
method of leasing mineral trust lands and the statute authorizing
it invalid as applied to Arizona"s School Trust Lands. Asarco v.
Kadish, 490 US , 104 L.Ed 696, 109 S.Ct. __ (1989). This
would appear to invalidate the state"s current leasing program
with respect to itsapplication to Mental HealthTrust Lands

(However, no new mineral leases have been issued on Mental Health
Trust Lands since the Alaska Supreme Court®s decision iIn this
Gaso 1In October o0f1985). Interestingly, at footnote 3, the
United States Supreme Court specifically acknowledged the diffi-
culty of determining fair market value of minerals, but reaf-
firmed 1ts previous pronouncements that "whatever the difficul-
ties may be iIn making such appraisals with complete accuracy, it
does not defeat the existence of a "market value" in mineral
rights, and it does not suffice as a reason to depart from the
ordinary requirements that the law iImposes on such transactions.

19. The same 1is true tor mineral properties, but to a lesser

extent where the lessee Is a "mom and pop'" operation which 1Is
much more prevalent iIn mining, particularly placer.
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I F IVI STEVE COWPER, GOVERNOR

DEPAIITMENT OF NATURAL RESOURCES 400 WILLOUGHBY ME.
JUNEAU, ALASKA 99801-1798

OFFICE OF THE COVMISSIONER PHONE: (907) 465-2400

April 17, 1990

%

Ms . Thelma Langdon %O

Chair
Alaska Mental Health Board 0
2363 Captain Cook Drive /6

Anchorage, AK 99517
Dear Ms. Langdon:

In accord with AS 38.05.800(a), the commissioner of natural
resources 1s charged with determining the fair market value of
the original one million acre mental health land grant under
procedures approved by the Interim Mental Health Trust Commission
(commission). In addition, the commissioner, with the approval
of the commission, is to identify land within legislative desig-
nations that i1s equal in value to the original mental health
trust lands.

On February 1, 1990, my designee to the commission submitted a
minority report regarding procedures to determine the fair market
value of the mental health trust and replacement lands. The
report detailed the reasons for his dissent from the majority
report, and outlined procedures used by the Department of Natural
Resources (department) to produce a fair market value of
$564,700,782.82 for the total original mental health trust lands.

On March 20, 1990, 1 received the final majority report of the
commission. The report critiqued the minority report and
confirmed a December 20, 1989 draft as the commission®s final
report. The December 20, 1989 report of the commission
specifically approved procedures for determining the fair market
value of the original mental health trust lands. The procedures
produced a value of $2,243,000,000 for all land selected by or
patented to the state under the Alaska Mental Health Enabling
Act.

After reviewing the two reports and their respective valuation
procedures, 1 have concluded that | cannot use either set of
procedures and still act consistently with the law. Therefore, |
have no choice but to declare an impasse as | am prevents! from

10s'9IH
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fulfilling my statutory mandate of determining the fair market
value of the mental health land grant, as well as to i1dentify
equal value replacement land.

In retrospect, 1 believe Chapter 48, SLA 1987 set an unrealistic
goal when 1t contemplated that all parties could work together on
a consensus basis to implement the law. [Initially, 1t appeared
as though the consensus approach would be successful. Later in
the process, particularly after initial land values began to
emerge, the consensus process began to deteriorate as the parties
began to disagree over valuation approaches. Since the
legislation provided no specific mechanism to resolve such
disagreements other than through the commission, the process soon
became unworkable as the parties gravitated to their respective
positions.

The Commission®s Report

Chapter 48, SLA 1987 specifically required a determination of
"fair market value.” However, my reading of the commission”s
December 20, 1989 report causes me to conclude that fair market
value 1iIs not what is produced by the procedures the commission
majority approved.

For example, the review appraisers (Who examined the work of the
three opinion of value geo-panels valuing the surface estate)
were iInstructed in writing by the lawyers for the plaintiffs and
intervenors to determine 'the highest value that can be supported
in the market."” Under the procedures approved by the commission
majority, the resultant value was later averaged with the final
adjusted fair market value determined by the geo-panels. These
same review appraisers were also instructed by the same lawyers
to look only at those individual mental health parcels which
might have been "undervalued” by the geo-panels. As there was no
corresponding search or review of any "overvalued" parcels, 1
believe this approach was disproportionately weighted to the high
value end of the spectrum. 1 also conclude the commission acted
arbitrarily when it decided to establish a final value of the
surface estate by simply splitting the difference between the
revised parcel values determined by the geo-panels and the
unadjusted values determined by the review appraisers. In my
opinion, the resultant compromise value bears no relationship to
fair market value.

The most significant problem In the procedures approved by the
commission majority iIn the December 20, 1989 report, however,
lies with the hard rock mineral valuation. The commission
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majority based i1ts hard rock mineral value on the work and
recommendations of two consultants hired iIndependently by the
lawyers for the plaintiffs and intervenors. The consultants used
a discounted cash flow approach, producing a hard rock mineral
value of $1.51 billion for the original mental health land grant.
The minority member used a comparable sales approach, the
standard for determining fair market value, producing a value of
$73.5 million.

While 1 do not necessarily disagree with the income value
approach, several assumptions used in that approach were
incorrect. Dr. DeVerle Harris, a nationally recognized expert on
valuation procedures and the discounted cash flow approach, noted
several incorrect assumptions used by the consultants which
resulted iIn a gross overestimation of the hardrock mineral value,
as did the University of Alaska®s Institute for Social and
Economic Research. One such assumption was that there was full
mineral production from all one million acres of the original
grant on the date of valuation. The reality is that there 1is
little 1f any production even today. The unreasonableness of the
$1.5 billion value is clear when It is recognized that more than
$4 billion in annual mineral production would be required to
support that figure. Annual statewide production in 1987 was

only $200 million.

Finally, 1In my view, the majority report also fails to adhere to
the statutory requirement that there be consensus on the
valuation procedures used. Section 2 of chapter 132, SLA 1986,
as amended by section 9 of chapter 48, requires the commission to
review valuation procedures proposed by the commissioner.

AS 38.05.800(a), also enacted as part of chapter 48, requires

the commissioner to use valuation procedures approved by the
commission. Section 2 of chapter 132, as amended, requires the
commission to then review the value thus determined. Particu-
larly when it i1s remembered that chapter 48 was viewed by all
parties as a framework for settlement, the only reasonable
construction of these provisions is that neither the plaintiffs
and intervenors nor the department can adopt valuation procedures
over the other®s objection. Yet that is what the commission
majority has done. The December 20, 1989 majority report
reflects the use of numerous procedures which were not proposed
by the commissioner and are unacceptable to the department.
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The Minority Report

AS 38.05.800(a) requires the commissioner to determine "fair
market value'" based on procedures approved by the commission.
Several of the procedures included in the minority report were
not approved by the commission.

I do believe, however, that the department took very seriously
i1ts charge to determine the fair market value of the mental
health lands. Under the statutes the department normally
operates under, there are numerous references to '"fair market
value™ (i.e. AS 38.05.055, 38.05.057, 38.05.067, 38.05.068,
38.05.075, 38.05.087, 38.05.102, 38.05.105, etc.). The
department has operated most of its disposal and lease programs
using this appraisal standard. The iInterpretation of fair market
value has been consistently interpreted and applied by the
department over the years. I also believe that the values
provided in the minority report accurately reflect fair market
value.

Among the first procedural decisions made by the commission in
September, 1987 was its adoption of the definition of "fair
market value'™ proposed by the department. This definition was
the same as that used by the American Institute of Real Estate
Appraisers/Society of Real Estate Appraisers, and the same one
used over the years by the department. Based upon this action,
the department consistently used this definition while the
commission later departed from its use.

Summary

Although I have no recourse but to declare an impasse, | believe
there are ways to break this procedural logjam so as to achieve
the primary goal of all affected parties— namely to ensure that
there is a guaranteed source of state funds from which the
legislature would first appropriate to cover the needs of the
state®"s mental health programs;

1. Request that the court issue iInstructions prior to any
further legislative action. There are several legal
questions which could be answered before policy options
are pursued. The Department of Law has advised that
the court will 1issue advisory opinions which involve a
trust, and trustees can obtain such iInstructions as
they relate to their trust administration powers and
responsibilities. I believe these instructions could
be timely obtained and pledge to assist in their
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development. The interim provision iIn Chapter 48, SLA
1987 that pays the trust five percent of the state"s
unrestricted general fund per annum could remain 1iIn
effect until an advisory opinion iIs rendered.

Replace '"fair market value"™ with "value"™ as i1t appears
in AS 38.05.800(a)-

Remove the requirement in AS 38.05.800(a) that the
commission approve the procedures to be used to value
the original grant and the replacement lands.

Again, consistent with #1 above, another possibility
(although one which would not provide a guaranteed
source of funds for the state"s mental health program
in perpetuity) would be to purchase the lands from the
trust at fair market value over time and appropriate
the proceeds for the state"s mental health program.
Over time, this would result in all the mental health
lands being purchased from the trust and removed from
trust status, with the proceeds of the sales going to
the state"s mental health income trust account. The
Alaska Supreme Court seemed to authorize this approach
in the Weiss decision when it stated that the remedy
for lands which the state has sold iIs to pay the trust
the fair market value of the lands at the time of sale,
but that the state should receive a set-off against
that liability for money it has spent for the state®s
mental health program, and that this could result in
the state having no monetary liability to the trust (In
pointing out this alternative, | am not suggesting that
this 1s an appropriate policy for funding the state"s
mental health program. As the state"s land manager,
however, 1 feel compelled to point it out as a possible
option for removing mental health lands from trust
status so they can be managed for their highest and
best use and not merely to raise revenue).

Replace the five year reappraisal requirement in
Chapter 48, SLA 1987 with a simple index formula which
accounts for inflation and appreciation. This index
could then be 1mplemented automatically, with the
mental health iIncome trust account adjusted on an
annual basis.
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I appreciate the immense iImportance and timely resolution of this
very complex and sensitive matter. Accordingly, the department
iIs prepared to offer any assistance that may be required to
resolve this dilemma consistent with the Alaska Mental Health

Enabling Act.

Sincerely,

Lennie Gorsuch
Commissioner
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l. INTRODUCTION AND BACKGROUND

In 1956, the Congress granted the Territory of Alaska the
right to select one million acres of land to be managed as a
public trust to produce income that would be, "applied first for
the necessary expenses of the mental health program of Alaska."
However, after selecting the most promising income producing
potential lands available at the time, the State never actively
managed these lands as a trust. There was no effort to protect
the corpus from dissipation or to generate maximum income in the

interest of the primary beneficiaries.

To the contrary and from the beginning, lands were conveyed
from the trust at, frequently, less than fair market value and
for purposes not allowed iIn the 1956 legislation. The Alaska
Legislature even attempted to dissolve the trust in 1978. (Ch.
181, 182, SLA 1978) By October 4, 1985, of the original one mil-
lion acres, only 194,672 acres of land remained in unencumbered
grant land status. (Interim Mental Health Trust Commission,
Report to the Legislature, February 1987, ™"APPENDIX C: THE MENTAL

HEALTH LAND TRUST™)

In 1982, beneficiaries of the trust sued the state for
breach of its trust responsibilities. In October, 1985, the
Alaska Supreme Court agreed the state had breached its trust
responsibilities and ordered that, "the trust must be reconsti-
tuted to match as nearly as possible the holdings which comprised

the trust when the 1978 law became effective."” state v. Weiss
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706 P.2d 681 (1985). This reconstitution was deemed impractica-
ble at best by the State and it strenuously resisted the reversal
of previous actions taken on mental health trust lands that would
be required. Therefore, to help devise an acceptable method of
alternative or constructive reconstitution of the trust, and to
assure proper trust management iIn the interim, the legislature in
1986 created this Interim Mental Health Trust Lands Commission
(Commission). See Ch. 132 SLA 1986. Under legislative auspices,
discussions thereafter took place between all interested parties

to seek acceptable alternative means of reconstituting the trust.

In its February, 1987 report to the Legislature, at page 20,
the Commission concluded that, "[t)he number, complexity and
importance of the questions raised by the Weiss Opinion®s trust
reconstitution instructions urges a negotiated settlement.*1 The
concurrent work of special legislative committees also all sup-
ported and adopted the concept of a negotiated resolution. This
unanimity culminated iIn the passage of Chapter 48, SLA 1987
(Chapter 48). Chapter 48 directed a replacement trust corpus be

.created from lands currently iIn legislatively designated areas
equal in value to the September, 1987, value of the original one
million acres received by the State under the 1956 legislation,
with the state then to pay mrent” at 8% per year on this value

into the mental health trust income account.

Under Chapter 48, this Commission, composed of the Commis-

sioner of the Department of Natural Resources (or her designee),

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12720/89) p- 2



and two public member, Dr. George Rogers, and Dr. Lidia Selkreggl
was directly charged with approving procedures on behalf of the
Commissioner of the Department of Natural Resources for determin-
ing the 1987 fair market value of the original one million acres
of mental health trust lands and, also, of identifying lands of
equal value among eight million acres of potential replacement
lands within legislatively designhated areas.

Commencing with its June 9, 1987 meeting and continuing
through i1ts meeting cf November 7, 1989, the Commission held over
thirty public meetings or work sessions in order to evolve its
finally approved procedures for determining the fair market value
of the original mental health trust lands. Each meeting was
public and i1ts subject matter was noticed to all interested
parties and an opportunity allowed for all to present and argue

their views both orally and in writing2.

1.The chairman of the Commission, Dr. George Rogers, 1Is a profes-
sional resource a .d general economist, having his first contact
Alaska resources in 1937 while working in the economics depart-
ment of Standard oil of California. He has been an Alaska resi-
dent since 1945, serving as an economist with the Department of
Interior, Resources for the _Future and the University of Alaska
where he established its Institute of Social and Economic Re-
search iIn 1960-61. The other public member of the Commission,
Dr. Lidia Selkregg, is a professional geologist and planner. Dr.
Selkregg has served on the Anchorage Assembly and its Planning
and Zoning Commission. She 1s also a Professor Emeritus at the
University of Alaska and developed its planning curriculum. Both
of these members have served on many State and Federal land use
and natural resources commissions and committees and Dbring
decades of experience in many of the 1i1ssues being addressed by
the Commission.

2_References to documents herein that have not been published,

are to documents presented to or prepared by the Commission and
kept on file by DNR, acting as the Commission®s staff.
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At i1ts November 7, 1989 meeting, the Commission (with one
dissent) adopted final valuation procedures in conformity with
the legislative intent (copy attached as Appendix A). 1In all
instances, standard and specific industry methodologies were
adopted, as necessarily modified for use within rather severe
constraints of available time and money. The procedures were
then forwarded on the same date to the Commissioner of Natural
Resources to make the resulting determination of failr market
value for the one million acres of mental health trust lands, as
required by Chapter 48. This Report is intended to provide in
one document the background and rationale supporting adoption of

these procedures.

I1. DISCUSSION

A. FAIR MARKET VALUE

Chapter 48 requires the determination of the ™"fair market
value”™ of the original corpus and replacement lands. While there
was consensus on the general approach and procedures to be fol-
lowed, the precise definition and means of determining the fair

market value has caused continuing disagreement.

In legal memoranda to the Commission, attorneys for the
Plaintiffs and the State agreed that "fair market value is the
highest price which a hypothetical willing buyer would pay a
hypothetical willing seller In a free and open market.” (Gott-
stein, May 4, 1989, Re: Definition of Fair Market Value;" Koest-

er, Hay 9, 1989, "Fair Market Value.') Additionally, they agreed
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"that there is no T"inexorable rule® by which TfTair market value is
to be determined, and that the comparable sales method is not the
only one which may be used."™ (Koester, op. cit., page 4) All

parties also agreed on the following statement at the July 12,

1989 Commission meeting:

Fair Market Value for purposes of Chapter 48 means
utilization of the best information and methodology
available within time and funding constraints to arrive
at fTair market value.

(Transcript, page 54)

While recognizing the income approach was the appropriate
methodology for valuing resources, DNR applied only the market or
comparable sales™ approach in valuing the mineral endowment. As
late as the September 5, 1989, meeting, the lead staff member for
DNR, Mr. Gustafson, stated: "The market approach [comparable
sales] 1is what we always felt is required under terms of the
legislation. There are a lot of other ways that you could put a
value on this thing. We could have done that too, but we have
been faithful to the market approach because that is what the
Legislature required.” (Transcript, page 55). The Commission
does not agree the Legislature required use of only the 'compara-

ble sales”™ ('market™) approach for valuation.

Under Congress®™ 1intent in the 1956 legislation and subse-
quent selection of the lands by Alaska, mental health trust lands
were to be managed as a public trust for Income production rather

than as a repository of land for resale. Pursuant to that in-
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tent, the land selections made by the Territory and State of
Alaska between 1956 and 1965 were based upon Income analysis.
Selections were anticipated to be suitable fcr development and
targeted lands surrounding the principal urban centers and known
commercially valuable natural resource lands along or adjacent to
the main rail, water, highway and road transportation systems.

(Refer to Figure 1).

Approximately half the mental health trust lands were urban
and sub-urban lands, selected because their values would
appreciate at a high rate in response to community growth.

Timber lands were selected with the view that they would become
the core of the State"s forest system (which they are) and hydro-
carbon and mineral lands were selected from the major mining

areas of the State.

These selection methodologies are inherently inconsistent
with an intent to base mineral value on comparable sales, as
value or income would have been derived from these lands without
any sales, but through mineral leases, joint ventures, and simi-
lar transactions between the trust and developers. Accordingly,
rather than being restricted to the comparable sales approach,
the Commission adopted procedures that are most appropriate to
the valuation being performed. As noted, these are in all in-
stances those used in practice by iIndustry, with appropriate

adjustments dictated by lack of funds and time.

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12/20/89) P- 6



FIGAj-p-T -t

TRUST LANDS: UCNIAL H[ALIIT GRANT (]| 956)



ol <«C
B. ESTABLISHING PROCEDURES

In his June 1987 Review, Commission Chairman Dr. George

Rogers recommended that:

Rather than use one appraisal approach (market data) as
was done in 1985 and 1986, the accepted approaches most
appropriate to each classification should be used. For
example the market approach would appear suited to
urban residential and commercial lands while the income
ediscounting approach would be best for. . . lands
which were selec :ed not for resale but iIncome produc-
tion management. . . [these] should be valued by con-
tract with a firm experienced iIn natural resource
analysis and valuation rather than another panel of

real estate appraisers.

This was not acceptable to DNR but, since consensus was
desired, a compromise was reached. The surface estate of the
entire corpus would be valued by means of three geographic opin-
ion-of-value panels of three appraisers each, with provision for
review, questioning and mediation of any remaining differences.
The "review process”™ of Plaintiffs submitting questions regarding
valuations through their review appraisers and the subsequent

consideration and resolution of these questions, was deemed
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essential to the legitimacy of the process and to overcoming the
demonstrated shortcomings of the opinion-of-value process3.

The natural resource endowment and value estimates would be
accomplished by the natural resources division of DNR, with input
from the beneficiaries. Where it was not possible to arrive at a

value in-house, this task would be contracted to a consultant.

3.In 1985 the State attempted to put a value on the trust corpus
in response to the initial lower court decision in the Weiss

litigation. This effort is an 1lluminating case study of the
role of procedure design and implementing methodology in deter-
mining the outcome of a process. A rough opinion of value proc-

ess was used for the surface, a token value for only pa™t of the
sub-surface endowment, and addition of 10.5% interest annually
from July 1978 to July 1985. (Alaska Department of Natural
Resources, May 1985, "Value Summary Mental Health Land detained
in State Ownership.”) To this was added the estimated value of
conveyances from the trust prior to July, 1978, giving a total
estimate of approximately $600 million as of July 1985.

There was a great deal of criticism of this 1985 opinion of
value panel process, and the majority of the Commission as well
as others believed the figure arrived at was too low. During
their study of settlement options, for example, the 1986 special
legislative joint committee and the Commission used a proxy value
for the trust of $2 Billion. According to the Commission®s
chairman, the low 1985 estimate was due to an inadequate and
incomplete value definition and use of iInappropriate methodology.
(Rogers, June 19, 1987, "Analysis of Valuations and Appraisals of
Mental Health Trust Lands.™) Coal, oil and gas subsurface values
were limited to token estimates based only on proven reserves,
and no value was assigned to other resources with development
potential. The surface value panel®s instructions were that
"only the Market Data Approach (comparable sales) will be used"
as the "subject property is being valued as vacant [and unim-
proved] and no income stream is projected.” This further biased
the results toward a low value. Value of 1improvements on MHTL
and much of the income producing values were lost without the
cost and income approaches.

DNR staff did not agree with the conclusion that the 1985
opinion of value panel results were invalid and defended 1its
exclusive use of the comparable sales approach on grounds of
practicality — it was used customarily by the State, would cost
less than other approaches, and the results would not signifi-
cantly differ (Gustafson letter to Rogers, July 24,1 987). Other
methodologies were also deemed by the State to be speculation.
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The actual task of Implementation was much bigger, compli-
cated and controversial than anyone envisioned initially and for
a brief period between its April and July, 1989 meetings, the
Commission explored alternative paths to valuation.4 However,
recognizing that none of these approaches might prove feasible,
the Commission remained oriented towards completion of i1ts man-
date in Chapter 48 to approve procedures to determine the fair

market value of the original mental health trust lands. In this

4_At 1ts May 16, 1989 meeting the Commission discussed (but did
not adopt) a draft report to the Legislature which concluded:
<Continuing with the Commission®s currently approved valuation
procedures no longer appears possible.” 1t was proposed, alter-
natively, that (1) a range of values be determined for each
category, (2) mediation between Commission members T/ould attempt
to narrow this range "to the maximum extent possible," (3@ these
values would be integrated into two sets of values, and (4) the
Commissioner of Natural Resources would determine a value within
these ranges (Draft of "Interim Mental Health Trust Commission
Report Sixteenth Alaska Legislature', dated April 1989, submitted
by G. Thomas Koester in response to a "Discussion Draft”, dated
April 13, 1989 with the same title submitted by J. Gottstein').

By the July 1989 meet jg no significant progress had been
made in narrowing the range and the Commissioner of Natural
Resources indicated she would not necessarily determine the value
between the range established by the procedures. Further options
were then examined. The first was to go beyond Chapter 48 and
negotiate a value for settlement purposes only. The Commission
appointed a team (the three attorneys active in its work and the
chief DNR staff member) to explore the feasibility of negotia-
tion. The final report of the negotiating team of October 27,
1989 stated that ™"the parties are at impasse”™ and the remaining
difference of more than $1.5 billion™ can not be resolved through
negotiation at this time."
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connection, the attorney for the State advised the Commission5

that these procedures,

could be as general as . . . [saying] the Commissioner
will come up with a value based on all the information
of record and justify it. . . or they could be as
detailed and specific as to say, with respect to miner-
al valuation, the Commissioner shall determine the
value of the subsurface estate by employing a ten
percent discount factor, assuming production begins in
year Tive, you know, all those assumptions that go into
that kind of an economic analysis. Those can be speci-
fied. It seems to me those are part of the procedures

that the Commission can approve.

(July, 12, 1989, Commission Meeting Transcript, P. 59). And as
observed earlier, all parties agreed such procedures could re-
flect compromises and abbreviations necessitated by funding and

time constraints.

C., IMPLEMENTING THE PROCEDURES

The procedures approved match as closely as possible accept-
ed valuation methodology for the various estates and result iIn an
appropriate determination of fair market value for the purposes
5.The Attorney General"s office, at its Insistence, represents,
through the same Assistant Attorney General, both the State as

the Defendant in the Weiss litigation and the Commission 1iIn-
performing its duties under Chapter 48.
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of Chapter 48. This is so despite the lack of a completed sur-
face estate valuation and despite the lack of formal ™appraisals™*

occasioned by the previously noted funding and time constraints.

The surface estate valuation was terminated before the Tirst
review step was completed because funds and time were exhausted.
This was due, 1in large part, to the approximately 4,000 parcels
questioned by the review appraisers6. The total fair market
value of the original mental health trust lands recommended by
the review appraisers was $833.3 million. The total fair market
value of the original mental health trust lands found by the
panels, after adjustment to reflect as much of the review process
that did occur was $499.8 million. Recognizing that differences
of this percentage magnitude between appraisers”™ opinions of
value were not uncommon?7, the Commission determined that the only
reasonable procedure to approve was sim"ply to "split the differ-
ence" between these two figures, as is more Ffully discussed in

Appendix B.

With respect to the mineral endowment, the Alaska Division

of Geological and Geophysical Services, (DGGS) provided an esti-

6.A11 of the parcels questioned by the Plaintiff/;" review ap-
praisers that were looked at by the Commission appeared to have a
reasonable basis for the question.

7.Even where formal ™"appraisals™ have been commissioned, the
appraiser™s "appraisal'" is that appraiser®s opinion of the value
of the subject property. The percentage difference between the
panels opinions®™ of value and the review appraisers®™ would not be
unusual i1f Tull appraisals had been used in both 1iInstances.
Appraisals are simply an "estimate™ or ™approximation™ of "the

highest price a willing buyer would pay a willing seller, . . .",
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mate of the physical endowment for the mineral estate of mental
health tirust lands. However, instead of pursuing the industry
standard discounted cash flow ('income*1l) approach as agreed, DNR
reverted to use of the comparable sales approach. DNR*"s use of
the comparable sales approach first produced a zero value, as 1in
1985, and was later revised to approximately $16 million on the
basis of three alleged comparable sales.

The use of the comparable sales approach for valuing the
mineral estate was summarily rejected by the majority of the
Commission as not being iIn accordance with accepted industry
valuation practices and, moreover, as being manifestly unreasona-
ble and unrealistic. These lands were all within the three major
active mining districts of Alaska and had been selected by a team
of experts as representing the most promising lands in these

areas.8 (See Appendix C).

In the absence of a viable valuation of the mineral estate,
a team of consultants was commissioned by the Plaintiffs to
estimate the mineral endowment value using accepted industry
methodology, i.e., the income approach, as originally proposed in
June of 1987. Their report (Paul Metz and Colin Dixon, December

31, 1988, "Mineral, Coal and Aggregate Resource Appraisal of

8.The reason offered by DNR for failing to utilize the income
approach was DGGS*s estimated cost of providing a value estimate
at $53 million, which involved a surveying and drilling program.
In this connection, it may be worth noting that D. Harris, the
State"s consultant later estimated the cost of estimating a value
at $350,000 using essentially the same data that the Commission
ultimately approved (Harris, Sept. 1989).
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Alaska Mental Health Trust Lands*1) discussed their methodology,
data and assumptions and the decisions they made, based upon
their professional judgments, regarding the best way to value the
mineral estate under the circumstances. At the presentation of
their Report to the Commission at its February 24, 1989, meeting,
Metz and Dixon also reviewed for the Commission the areas of
uncertainty and the "safety factors*l they used to insure the
value was not overstated. Their analysis resulted iIn an esti-
mated $1.5 Billion value for the mineral estate of mental health
trust lands. Following intensive critical review by DNR staff
and others, an independent study commissioned by DNR concluded
that although not always following "best practices,”™ the methods
and assumptions were acceptable 1L . . . 1f only approximations
were required and that their methods were consistent with the
data available through DGGS"s mineral endowment assessment"

(Harris, May 30, 1989).

In the follow-up st idy by Harris issued in September, 1989,
"Activities and Costs for the Estimation of Market Value of
Mineral Resources of Alaska Mental Health Trust Lands,'™ and the
earlier study by Bradford Tuck and Matthew Berman commissioned by
DNR entitled, "Review and Analysis of “Mineral, Coal, and Aggre-
gate Resource Appraisal of Alaska Mental Health Trust Lands®™ by
Paul A. Metz and Colin Dixon"™ (March 1989), there was also
agreement as to utilization of the income approach as being the
appropriate methodology. DNR nevertheless remains insistent, but
without any expert having indicated i1t was a valid methodology,

that they would only accept their comparable sales approach.
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Since the State"s approach had no expert support, resulted
in an unrealistically low value, was not pursued with any sort- of
rigor by the State, and was not even supported by 1its own inde-
pendent study, it was rejected by the Commission. On the other
hand, there was general agreement by all experts that the income
approach used by Metz/Dixon to arrive at their valuation was the
appropriate one and that, while perhaps "best practices”™ were not
used for every element because of time and funding constraints,
the methodology, data, assumptions and judgment utilized were the
result of informed decisions by knowledgeable experts. There-
fore, the Commission approved the procedures user? in the

Metz/Dixon valuation (see Appendix C for a complete description).

For the remaining land categories, the dollar differences
were not so great and the Commission®s basis for resolving the
differences has therefore not been as controversial. The Commis-
sion approved the report of the Division of Forestry in its
valuation of timber resources (August 1988). Plaintiffs argued
that reforestation costs (approximately $31 million) should not
have been deducted from the value because the timber should be
valued as if "sold"” to the State as 'standing timber."™ The
Commission rejected their approach and agreed with DNR’s position
that these costs were essential to sustained yield forest manage-
ment and that the original mental health trust lands selections

were made with the intention that they would become, the core of a

State forest system (which they are).

IMHTC DRAFT REPORT RE: FMV PROCEDURES (12720/89) p. 14



<«

The Division of Oil and Gas proposed a plan for valuing
hydrocarbon (oil, gas and coal) potential which was accepted by
the Commission (October 13, 1987) . A preliminary report (July
1988) and a revised report (November 2, 1988) were criticized
because they did not accomplish what the accepted plan proposed
to do, and because they considered only known reserves (Vreeman,
March, 1989). The range of values presented ($135,953 to
$856,040) appears grossly low in light of the State having re-
ceived over $25 million for exploration and development rights on
mental health trust lands. Although clearly needed, no attempt
by the Plaintiffs was made to produce an alternative estimate.

In light of the lack of any alternative estimate and the necessi-
ty of arriving at procedures Tfor determining the fair market
value of the oil & gas resources, the Commission approved as Iits
procedures those presented by DNR, using the midpoint between the

high and low range.

DNR staff bogged down in an effort to put a value on aggre-
gate (sand, gravel and crushed rock) by Tfirst attempting to esti-
mate the quantity and quality of the resource. The Commission
ordered this halted because the task was approached from the
wrong side (the supply side). Aggregate in Alaska iIs ubiquitous
and its economic value determined by demand. DNR staff were
directed to estimate demand and value this, possibly using De-
partment of Revenue®s methodology for estimating State revenues
from this resource. This was not done by DNR and the Plaintiff"s

consultants included the task in their assignment.
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There was Tull agreement that integration of surface and
resource values would be achieved by adding the values to produce
the total fTair market value of the trust and replacement lands.
The forest lands have been valued on the basis of sustained yield
management. Metz and Dixon, while not quantifying the "multipli-
er” or "knock on" effects of mineral development, informed the
Commission that any loss of surface value for particular acreage
actually being mined, would be more than offset by increasing
values of lands in the vicinity due to the increase in demand as
a result of the economic activity generated by the mine. Addi-
tionally, it was noted the Surface Mining Act of 1977 requires
restoration of land after completion of mineral extraction.
Mineral and timber values and surface values were therefore

treated as additive rather than one exclusive of the other.

. SUMMARY AND CONCLUSION

In presenting the Tfinal approved procedures to the Commis-
sioner of Natural Resources, the majority of the Commission agree
that they follow the law, will be fTair to all parties, and accom-
plish the objectives of providing a reconstituted trust and
removing the threat of continued litigation and resulting disrup-

tion.
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APPENDIX A
INTgRIH MENTAL HEALTH TRUST COMMISSION

RESOLUT ION

(Final Approval of Procedures for
Determining Fair Market Value)

BE IT RESOLVED, the Interim Mental Health Trust Commission
hereby approves the TfTollowing final procedures for determining the
fair market value of mental health trust lands under AS 38.05.800(a):

1. Surface. The Commission previously approved procedures for
determining the fTair market value of the surface estate. Because of
insufficient funding to conduct appraisals, these procedures provided
for an opinion of value process by three geo-panels of appraisers; an
opportunity for review and questioning by 1interested parties;
referral back to the panels for reevaluation of their original values
when necessary; and mediation, including the possibility”™ of site
visits.

Due to the Ilarge number of questioned values and Ilimited
funding, a sampling strategy was used for the review. The State”s
method of applying the southeast region®s sampling results to all
three regions results in a figure of $99.8 million. The Plaintiffs”
appraisers assigned a value of $833,280,096.

The® Commission is fTully aware that appraisers often have such
large differences 1iIn their opinions. Such differences are resolved
through mediation but because of lack of funds and time, mediation of
the fair market value as the original procedures contemplated was not
possible. Therefore, the Commission approves as the final procedure
for determining the fair market value of the surface estate that the
difference between these two figures be split equally between the two
values.

2. Timber. The Commission has approved as the procedures for
arriving at the fair market value of the timber resource, the
methodology, data, assumptions and jJudgments which were utilized 1in
"An Economic Evaluation of Timber Potential on Mental Health Grant
Lands and Legislatively Designated Replacement Lands - Final Report",
by McMahon, Wallingford, and Wehrman* August, 1988. The Plaintiffs
dispute the appropriateness of deducting reforestation costs, but the
Commission has rejected their view.

3. Oil and Gas. The State has estimated the value of oil and
gas resources on mental health trust lands after consultation with
the Commission regarding appropriate procedures to be in a range from
$135,953 to $856,040. The Plaintiffs have not submitted their own
valuation, but assert the State"s analysis did not follow the
procedures approved by the Commission, and the value range appears to
be grossly low in light of the State having received over $25 million
for exploration and development rights on mental health trust lands.
In light of the lack of any specific valuation from the Plaintiffs



and the necessity of arriving at procedures for determining the Tair
market value of the oil and gas resources of mental health trust
lands, the Commission hereby approves as 1its procedures, the
methodology, data, assumptions and judgments utilized in the
"Hydrocarbon Potential of Mental Health Grant (Trust) Lands and
Legislatively Designated Replacement Pool Lands in Alaska™, by Ariey,
Hansen, Kornbrath, Phillips, Ryherd and Smith* July, 1988, with the
fair market value being the midpoint between the low to the high
range.

4. Minerals, Coal, and Aggregate. After review of proposals
by both sides, and much consideration, the Commission approves as the
procedures for determining the fair market value of the mineral, coal
and aggregate resources on mental health  trust lands, the
methodology, data, assumptions, and judgments utilized in "Mineral,
Coal, and Aggregate Resource Appraisal of Alaska Mental Health Trust
Lands,™ by Paul Metz and Colin Dixon, dated December 31, 1988.

5. Integration of Values. The Commission has approved adding
the values as its procedure for iIntegrating the surface and resource
values to arrive at the total fair, market value of mental health
trust lands.

Approving Disapproving Abstaining

Commissioner Rogers Commissioner Swope
Commissioner Selkregg

Date: November 7. 1989

Interim Mental Health Trust Commission



APPENDIX P; SURFACE VALUATION

SUMMARY

When the Mental Health Lands Trust was originally selected
at least half of the million acres were specifically selected for
theilr proximity to communities. It was believed by those se-
lecting the trust that these lands would be in demand for commu-
nity expansion and the surface value would appreciate at a great-
er rate than more remote lands. It was also expected that active
trust management of these community expansion lands would add

substantially to the value of the trust.

The fair market value of the surface estate of the original
one million acre Mental Health Lands Trust is thus a major compo-
nent of the overall trust value. Different strategies have been
tried to place a dollar value on this estate. In 1985, in
response to the trial court"s directive to value the land, the
State used a modified opinion of value approach to establish a
cash value for purposes of compensating the trust for the illegal
redesignation of the Mental Health Trust Lands as general grant
lands by the Legislature in 1978 (This effort is discussed iIn the

Report above, at page _ ).

In 1986 the State used a similar approach to value some
55,000 acres of Mental Health Trust Lands that had been approved
or conveyed to Municipalities. A value of some $100 million
resulted fiom that effort. Traditional appraisals were done in

1987 on 15 of these parcels as a "validity check™ on the opinion
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of value effort. For Anchorage the appraisals ranged from 47%
below to 30% above the panel®"s value for the same parcels. For
Juneau the range of variation was from 467% above to 214% below,
and in Fairbanks from 76% above to 795% belowl The totals ended
up within 4% of each other, however, and DNR asserted this demon-
strated the opinion of value process created "offsetting errors'.
The plaintiffs®™ review appraiser reviewed these appraisals and
found that where the appraisal valuation was substantially below
the opinion of value valuation, the appraisal was 1In error. Due
to the change in direction with the enactment of Chapter 48,
these differences were never addressed by the Commission. In any
event 800% differences in values for specific parcels are clearly
cause for concern about the validity of the opinion of value
panel process that does not allow for adequate review. The
entire exercise reinforced the Commission®s appreciation of the
subjective nature of appraisals as well as the wide variation of

opinions of value even of qualified appraisers.

The task of valuing the entire million acre mental health
surface estate using standard appraisals was beyond the resources
of funds and time available to the Commission. The previous
efforts to value the surface estate of the trust bad proven so
unreliable that the Commission was faced with quite a challenge.
To develop a surface value the Commission approved a set of
procedures that relied on a panel of three expert appraisals for
each of the SouthEast, Southcentral and Northern regions in which

Mental Health Trust Lands (and the replacement lands) were locat-
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ed. Due to the funding and time constraints an "opinion of
value'™ approach had to be utilized. However, in Tfashioning the
opinion of value panel process to be utilized, certain safeguards
not present iIn the earlier attempts were created, in an attempt

to arrive at valid results.

The approach adopted by the Commission was designed to use
the appraisers®™ regional knowledge of property values as In past
opinion of value panels, with the very important check that
interested parties (primarily the plaintiffs) could raise ques-
tions which would be resolved through a review and mediation
process that would include site visits where necessary. The

three member panels were required to value a total of approxi-

mately parcels of which 7,000 were Mental Health Trust
Lands and were replacement lands. Only 10 minutes could
be spent on each parcel. The panels were not allowed any site
visits — their examination consisting of reviewing a written

description of the parcel, referencing available maps, aerial
photos, plus any comparable sales information provided by DNR or
the appraisers brought with them. In assigning a value to a
parcel agreement between two of the three panel members was
required. When the parcel was completed a written form was used
to document the decision, but the basis of the valuation was
normally not provided because DNR insisted the panels did not
have time to do so. However, the panels®™ deliberations were tape

recorded to provide a complete record.
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Once the panels had submitted their opinions of value and
they were reviewed by the State"s review appraiser, the plain-
tiffs were provided an opportunity to review the values and raise
questions by submitting a written form outlining the question and
basis for a different value. These "Questioned Values'™ were to
be. submitted to the panels for a "collegial™ discussion with the
plaintiffs® review appraiser(s) and, hopefully, resolved at that
point. Failing resolution at that point, mediation could be
directed by the Commission where it deeded it warranted, i1nclud-

ing the possibility of site visit(s).

As they neared completion of their work, the Southcentral
panel sent a letter to the DNR review appraiser itemizing the
limitations on their product. The first was that "our value
estimates are not appraisals, and in fact they are not even
"preliminary opinions of value®™ as commonly understood in the
appraisal profession, wherein the appraiser states that an ap-
praisal would conclude within a stated range or near a given
figure and material to support this conclusion is on file."
Other comments noted the limited time, that the work was per-
formed "within the confines of State offices"™, the problem with
finding large parcel comparable sales, and the like ((April 22,

1988) .

The results of the opinion of value panels, before review,
was a total of $407,668,683, for a per acre value of $407.67. A
total of just over 4,000 parcel values were questioned by the

plaintiffs®™ review appraisers. The result of accepting the
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review appraisers”™ opinions with respect to the Questioned Values
was to more than double the value of the surface estate by adding

some 5426 million to the value for a total of $833.28 millionl.

To address all of the Questioned Values in the manner ini-
tially approved by the Commission would have required far more
time and funds than available. Therefore, in order to obtain
information about the validity of the opinion of value panel
valuations and the validity of the Questioned Values, the Commis-
sion directed that a sample of 387 of the 2,103 Questioned Values
for SouthEast proceed through the process. Another goal of this
sampling process was to determine if the results could be applied
to the rest of SouthEast, and perhaps the other regions. Even
without any mediation the SouthEast panel increased their total
value by 42% for the parcels that were questioned on the basis of
comparable sales (excluding large parcels). All categories of

SouthEast values questioned increased an average of 22%.

Unfortunately, the process could not even be carried through
to completion with respect to these 387 parcels because of lack

of time and funds. However, what did occur was illuminating. A

1.In addition to the "Questioned Values™ submitted by the Plain-
tiffs through their review appraisers, well over one hundred
"Technical Corrections™ were submitted by the Plaintiffs to
correct mathematical and other errors identified through their
computerized ™"error checking routines'. In many case, although
the validity of the corrections was not challenged, DNR did not
make the corrections saying that only the panels could do so.
Since the panels were never called together for this purpose most
of these errors were never corrected.
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number of Questioned Values focused on consideration of site
improvements and the proper way to value rights-of-ways (given no
value by the panel). Additionally, there were a number of Ques-
tioned Values where comparable sales data presented by the review
appraiser(s) seemed to support a higher value than accepted by
the SouthEast panel. Perhaps the most difficult valuation prob-
lem was handling the ™"large parcels™, that is those parcels that
were larger than normally sold in the market place. Because of
continuing disagreements, some 25 or so parcels were addressed by
the panel members and review appraisers before the Commission in
order for it to have first hand knowledge of the nature of the
continuing differences. Without ever attempting to decide what
the fair market value of any particular parcel was, the Commis-
sion did not find any Questioned Value that did not have a rea-
sonable basis for the questions; While 207 parcels were recom-
mended for mediation, a mediator was never engaged for any par-

cels because of lack of funds.

Because the Southcentral region had the most large parcels,
the Southcentral panel was reconvened, with the Commission and
review appraiser in attendance to consider the review appraiser-s
presentation of information developed regarding large parcels.
until compiled by the plaintiffs®™ review appraiser(s), the panel
members were apparently unaware of the relatively few comparables
for large parcels that did exist when the panel was doing its
work. In addition, three very important large parcel sales
occurred in late 1988 — early 1989. When reconvened, the South-

Central panel agreed the market information provided by the
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review appraiser shed new light on large parcels and increased
their opinion of five of the six parcels reexamined an average of

68%

An issue never adequately addressed was the difficult one of
"parcelization.”™ In order to iInitiate the valuation process it
was necessary to determine what parcels were to be presented to
the panels for their consideration. The decision was made to
simply use the parcels that in fact existed, which was a matter
of historical happenstance, with the largest tract being a town-
ship. In many cases the parcel presented to the panel was a
township of 22,000+ acres. While the panels were allowed to
“"reparcel" tracts, they did not do so, apparently due to lack of
time and misunderstanding of i1ts appropriateness. The panels
thus concluded that if an entire township, or other large parcel
was sold as a single parcel, the per acre value would be quite
low. The plaintiffs® review appraisers, in such instances, 1in
addition to the market information they had for some large par-
cels, suggested that since township size (and other large parcel)
sales normally do not occur, the parcels should be valued on the
size that the land involved would normally sell, taking into
consideration platting requirements (or the lack of a platting .

requirement).

The Plaintiffs supported this approach by reference to an
Alaska condemnation case where the Special Master accepted the

approach and rejected the condemnor®s (the State) objections to
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it (Report of Master, Alaska v. 17.183 Acres and Sloboda. 3VA 86-
145 Civ.). However, DNR strenuously objected. When appraisers
were asked about the issue, they replied it was not up to them to
decide — that they could do i1t either way, but would need direc-
tion. The only other apparent method of resolving the issue was
litigation. Since the Commission did not desire to be iIn the
position of directing the panel members how to decide the issue,
and litigation of the issue considered undesirable, ™"parceliza-
tion" was never decided. However, if resolved in plaintiffs
favor, there 1s no doubt but that substantial additional in-

creases i1In the surface value would have resulted.

In analyzing the results of the relatively small percentage
of Questioned Values addressed by the panels, the State applied a
45% increase for all SouthEast parcels questioned by the review
appraisers. For the other regions, the state applied a 21%
increase to all Questioned Values where the acreage was under
1,000 acres and 67% where the acreage was greater than 1,000
acres. These adjustments resulted in a total increase of $91.6
million for a new total of $499.8 million. However, this iIn-
crease does not reflect the additional increase that would have
necessarily occurred i1If mediation had taken place (leaving aside
the iIncrease that would have occurred if parcelization had been
allowed). The Plaintiffs contend that their estimate of $833.28
million is closer to the actual total fair market value for the
surface estate, and may even be low because theilr review apprais-
ers also did not have an adequate opportunity to perform their

work .
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The Commission, lacking the necessary funds to resolve the
Questioned Values, and recognizing that pursuing the process
initially approved would have necessarily increased the values,
approved as its final procedures for determining the fair market
value of the surface estate that the difference between the
$499.8 million figure and the $833.28 million figure should be

split equally.

The Commission recognizes that in approving procedures that
“"split the difference™ it may be perceived as having crossed over
the line from approving "procedures'™ to approving "values"™ as
directed by Chapter 48. However, it is the Commission®s belief
that "splitting the difference”™ was the only procedure that could
logically be utilized under the circumstances. It must be remem-
bered the original procedures promulgated called for a review and
mediation process fTor every parcel®s value that was questioned.
This procedure could not be carried out due to funding deficien-
cies. It was clear that following the procedures as originally
promulgated would have necessarily i1ncreased the surface value.
Since, there was absolutely no basis to determine where the Tfinal
value would have ended up between the $499.8 million and $833.3
million, the Commission believes "splitting the difference"™ was
the only objective approach.

The alternative would have been to fail to achieve the
legislative mandate to value the land, and more importantly,

defeated Chapter 48"s entire purpose of resolving the litigation.
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is determined such a "splitting the

However, In the event it

is not a procedure, the Commission strongly recom-

difference”
it be adopted as the basis for the final valuation of

mends that
the surface estate.
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APPENDIX C: MINERAL ENDOWMENT VALUATION

To accomplish the mineral endowment valuation for Mental
Health Trust Lands, following the August 19-20, 1987, meeting of
the Commission, the Commissioner of Natural Resources directed
"DGGS to assess the quantity and quality of known and potential
hard rock minerals... The assessment reports will then be fol-
lowed by a resource valuation process....The value of the miner-
als will be determined by an independent entity, likely retained
under contract to the department.” (Emphasis added, Brady, Sept.
29, 1987. The deleted material refers to other natural re-

sources. )

Mineral Endowmant Estimation

In the process of discharging the task of mineral endowment
estimation, DNR informed the Commission that serious budgetary,
data and time constraints "will result in the deletion of numer-
ous tracts from the mineral valuation process'"™ (Gustafson,
"Outline of Mineral Valuation Process"™, November 23, 1937). The
first deletions were in the inventory of mineral types to be
evaluated. A number of available mineral deposit models were not
projected and the DGGS inventory did not include industrial and
heavy minerals. Although these deletions may have had low unit
values, they did constitute a deletion from the valuation of the

total mineral endowment.
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In its second step, DGGS ranked the Mental Health Trust
Lands (MHTL) from 5 to 1 by their favorability for mineral depos-
its and, secondly, from 5 to 1 by the amount and quality of
information available. In April, 1988, DGGS presented maps of
mineral potentials of the MHTL by these rankings. A further
major short-cut i1ntroduced at this point was to consider only
areas with favorability rankings of 4, 5 and "super-5’s"™ (an
added sub-category) for classification by deposit types and for
valuation. In discussions with staff, furthermore, it was
learned that the low rankings included areas that had simply not
been evaluated yet, as well as areas that had been given evalua-

tions that their potential was low.

It was noted by Plaintiffs that the combination of these
deletions and short-cuts would significantly iImpact the mineral
valuation process and result in a lower value. "While having no
solution within the budgetary constraints that exist, we must
repeat our oft-stated observation that lack of sufficient appro-
priations and an unrealistically short, time frame does not reduce
the state®s legal obligation to fairly value mental health lands.
Please be assured, this does not change our approach which iIs to
try and wor.: with the administration to develop the absolutely
best valuation process possible within budgetary constraints.™
(Gottstein, December 14, 1987, 'Re: Outline of Mineral Valuation

Process™) .
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Staff compiled the following statistics for use in valua-

tions:

"Mental Health Grant Lands — Mineral potential

93,213 acres have high mineral potential ("a'5s")
15,221 acres have very high mineral potential ('5"s"™)
47,565 acres have super high mineral potential ('Super 5"s")

155,999 acres total"”

Similar statistics were compiled for the replacement lands.

(McMahon, August 23, 1988).

Mineral Endowment Valuation by DNR

With this data DNR was prepared to attempt the actual valua
tion, but "assuming it proves impossible to complete anin-house
mineral valuation (for whatever reason), we will beprepared to
proceed with contract solicitation to complete the work "(Gustaf
son, November 23, 1987, "Outline of Mineral Valuation). The
Division of Geological and Geophysical Services (DGGS) then,
however, said that they could not use the iInformation they had
compiled to value the mineral endowment without an exploration
program consisting of surveying and drilling all MHTLs that
received mineral potential rankings of 4 or 5. DGGS proposed a
program for doing so and estimating the value of the mineral

endowment that cost $53 million. (Wiltse, March 1988, "Cost of
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generating valid gross metal value estimates for mineral-poten-
tial Category 4 and 5 Mental Health Trust and Replacement Pool

lands™) .

Instead of following the agreed upon procedure to contract
out the mineral valuation to qualified experts iIn the event DNR
could not do it in-house, DNR made a valuation using only the
total acres (i.e ignoring the breakdown given by rankings) and
the "comparable sales™ approach. DNR valued the trust"s highest
ranked mineral lands as having no value because they could not
find any comparable sales! Later they announced that diligent
search had discovered three sales which when applied to the
"4%s"™, "5"s"™ and "Super 5°s" yielded a total value of $16,040,000
for the mineral endowment of MHTL. The MHTL mineral lands are
undoubtedly the most promising in the State. Furthermore, the
areas selected from this larger pool by DGGs for actual valuation

were only in the high to super-high potential classifications.

The value of $16 million did not appear to be near, let
alone "in the ball park'™. The disclosure of the actual basis for
DNR"s calculation raised further basis for rejection (letter and
attachments to J.B. Gottstein from G.T. Koester, August 23,

1989). The '"sales™ cited by the State were too small in size and
few In number (three) to be statistically significant. Further-
more, their comparability was questionable. One purchase ap-

peared tc be for recovery of "construction and road gravel™ from

tailings. Although traces of gold were present, production was
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reported as uneconomic. Another was the purchase of adjacent
land by an active miner for ™"site expansion™ and overburden
disposal. In addition, other comparable sales not used by DNR,
but that were i1dentified by Metz and Dixon (October 1989) sup-
ported the Metz/Dixon valuation arrived at by the iIncome ap-

proach.

In any event, the "comparable sales'™ approach for valuing
mineral values for MHTLs was not supported by any economist or
other mineral valuation expert and was rejected by the Commis-
sion. All the experts agreed that the comparable sales approach
for valuation was inappropriate for valuing mineral endowment
because of problems of comparability and the limited use of sales
in large mineral transactions. Valid comparable sales are not
normally available due to differences i1n grade, tonnage and
similar factors. As noted previously, mineral rights to lands
are typically subject to agreements in which the seller receives
a a share on production, whether through a lease, a joint venture
or some other arrangement rather than simpiy a sale of the land
or the mineral rights. All the experts agreed that a discounted
cash flow method (the "income approach™) was the industry stand-

ard method.

Several recent mineral discoveries and resultant mines lend
additional support to the Commission®s conclusion to reject
comparable sales in favor of the income approach as a method of
mineral valuation. The Greens Creek silver discovery 20 miles

west of Juneau has proven and estimated reserves worth $3.6
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billion. As of this date the Greens Creek mine is the largest
silver mine in North America. The Red Dog Mine has much greater
reserves with a gross value of $20 Billion at current market
prices. Both were developed without any direct sales of surface
or subsurface estates. The Greens Creek discovery was on Federal
land and patented land resulted. Red Dog is a joint venture
involving a Native corporation with no sale involved. Ihese and
a number of other significant discoveries have occurred and are
being developed without "sales™. In fact, active management of
the original trust would have utilized these types of transac-

tions to generate income.

Hineral Endowment Valuation by Plaintiff"s Consultants

To complete the mineral valuation in accordance with the
procedures originally accepted by the Commission (Brady, Septem-
ber 29, 1987; Gustafson, November 23, 1987), the Plaintiffs
commissioned a study of the mineral, aggregate and coal potential
of the MHTL by an internationally known consultant and an Alaskan
mineral consultant. The consultants (Professor Paul Metz of UAF
and Colin Dixon, Senior Lecturer in Mining Geology, Imperial
College of Science and Technology, London) Were instructed to
follow as closely as data (that provided by DGGS) and time avail-
able (two months) allowed, the normal methods used by the miner-

als industry iIn determining the fair market value.
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Their report (Metz and Dixon, December Ix, 1988) produced
within the specified time and data constraints a range of proba-
ble values for mineral resulting in a final estimated value of
$1.5 billion. After preliminary review by DNR staff and the
Institute of Social and Economic Research, DNR contracted with a
methodology expert (Professor DeVerle Harris of the University of
Arizona) to critique the report using "best practices"™ as the
standard of criticism sithout allowance being made for cost, time

or data limitations.

Harris fully stated the restricted nature of his charge at
the outset. Although finding that it did not always follow "best
practices'™, he noted "such analysis is very difficult and usually
entails compromises of best practices., and approximations'™ and
that the less than best practices used by Metz/Dixon might be
accepted "if a rough estimate of value is adequate™. Harris goes
on to say "In fairness to Metz and Dixon, the use of net smelter
return methods is consistent with the simplistic treatment of
mineral potential and exploration [by DGGS]." (Harris, May,

1989) .

He further noted that "replacing [the Metz/Dixon] estimate by
best practice will require a much greater effort"” and still would
result iIn an estimate based upon professional judgment (report
dated May 30, 1989) . Apparently this was too inconclusive for

DNR and a second contract was entered into with Harris in which
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he presented the design of a best practices undertaking and

estimated the price at $350,000 (report September 1989)1.

""Best practices'™, however, under Harris® proposal would
require much more than money. "Much of the geologic analysis by
ADGGS personnel will have to be redone for the estimation of
mineral endowment'. (Harris Sept., 1989). The product of the
DGGS effort was a ranking of MHTL by their favorability for
mineral deposits, not probabilities for number of deposits re-
quired by "best-practices”. Metz/Dixon, having no alternative
but to use this data, iIntroduced an additional step converting
the DGGS rankings into probabilities. They would have preferred
to have had the best practices version advocated by Harris
(Metz/Dixon, October 1989, pp. 6-7). Harris also noted short-
comings and gaps in the basic data collection and compilations
requiring that "the geologic analysis for endowment estimation
would have to repeat this initial data and information acquisi-
tion” (Harris, September 1989, pp. 3-4)2. However, at the Novem-
ber 7, 1989, Commission meeting, which Harris declined to attend,
C. Dixon explained how -chey used generally accepted "rules of
thumb™ that would not be seriously in error and built in "safety
factors™ at each step to insure that the valuation would not be

overstated.

1.DGGS had previously advised DNR and the Commission that a $53
million surveying and exploration program would be necessary
before they could attempt a valuation.

2.This would not involve acquiring new geologic data, but rework-
ing the same data that DGGS utilized.
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In discussing the kinds of expertise required (geoscience of
mineral resource formation, regional knowledge of geology, and
estimation methodology), Harris rated some of DGGS personnel as
"well qualified for the Tfirst expertise, at least as to certain
deposit types*, as "especially well qualified for the second
expertise™, and "not highly experienced in expertise three".

(pago 8). Beyond expertise, Harris noted the appearance of
conflict of interest because of the litigation (page 9). He
recommended contracting with the USGS for mineral endowment
estimate and with an outside contractor (such as his Center for

Miner?! Resource Science) for other phases. (page 10).

Commission Decision

On the basis of the two Harris reports, the ISER study
commissioned by DNR (*'Review and Analysis of “Mineral, Coal, and
Aggregate Resource Appraisal of Alaska Mental Health Trust
Lands,' Tuck and Berran, March, 1989), and the Metz/Dixon Reply
(October 12, 1989) important areas of broad agreement between all
the mineral valuation experts emerged. There was consensus that:
(@D a value can be estimated for undiscovered mineral deposits
(Harris devoted an entire book to appraisal of undiscovered
mineral resources, "Mineral Resources Appraisal™, Clarendon
Press, Oxford, 1984), (2) the comparable sales approach was not
an appropriate method to value the mineral endowment of MHTLs,
(3 the use of a discounted net income stream is the appropriate
means of estimating the fair market value, and (4) the dominant

mineral production from a district comes from a few very large
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deposits (Harris, p. 17, Metz/Dixon, p. 12), . The areas of
disagreement were related to degree of refinement of the analysis
and estimates, on techniques used at each point of procedure (i.e

costly econometric modeling vs. accepted industry practices).

Given (1) the unanimity that the discounted cash flow ap-
proach utilized by Metz/Dixon was the appropriate methodology;
(@ that compromises made from "best-practices’™ for other por-
tions of the total valuation process were far more serious than
for the minerals valuation (e.g. surface and oil & gas), and ()
the complete lack of any viable alternative, tha Commission
approved the Metz/Dixon approach and methodology for determining

fair market value for the mineral endowment of MHTL.

While not approving the values per se, the Commission also
notes that the estimate of $1.5 Billion, as a "reality check"™ of
the processes generating the figure, is a reasonable and conser-
vative one. That the Greens Creek mine has a $3.6 billion esti-
mated reserve and Red Dog $20 Billion, lends ample supports that
the $1.5 billion advanced by Metz/Dixon for all MHTL is reasona-
ble. other new projects in advanced stages of exploration are
the Fort Knox near Fairbanks, the Kensington Mine project in the

Juneau area, and the Golden Zone between Anchorage and Fairbanks.
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EXECUTIVE SUMMARY

This minority report documents my dissent from the majority
report of the Interim Mental Health Trust Commission (IMHTC)
regarding procedures to be used by t..e Commissioner of the
Department of Natural Resources (Commissioner) to determine the
fair market value of both the original one million acre mental
health trust land grant and the replacement lands in accord with
Chapter 48, SLA 1987. In addition, 1 have set out the procedures
which 1 believe should be used in order to comply with Chapter 48
and the land and resource values which those procedures produce.

I do not take this step lightly. Since joining the IMHTC as the
Commissioner™s designee 1iIn January, 1988, my goal has been to
reach consensus with my fellow IMHTC members if and whenevei
possible.

While 1 believe my fellow IMHTC members also shared this goal,
that approach was abandoned with respect to the valuation
procedures finally adopted in the IMHTC majority report. By
adopting, 1in large measure, valuation procedures urged by the
attorneys for the plaintiffs and intervenors in the Weiss case,
procedures designed to maximize value and not to produce fair
market value as required by Chapter 48, the majority left me with
no alternative but to dissent.

I dissent from the IMHTC majority report for the following
reasons:

1. The IMHTC exceeded its statutory authority by proposing
and adopting its own valuation procedures instead of reviewing
and approving only thosa procedures proposed by the Commissioner.

Chapter 48 specifies that the IMHTC is to review and approve
valuation procedures proposed by the Commissioner. As
contemplated by the Legislature, the valuation procedures
accordingly would be acceptable to both the plaintiffs® and
intervenors®™ representatives cn the IMHTC and to the Department
of Natural Resources ('department™). Certain procedures
contained in the majority report, however, were not proposed by
the Commissioner, are unacceptable to the department, and
therefore should not have been approved by the IMHTC majority.
By proposing and adopting valuation procedures over the
department®s objections, the IMHTC has ignored the legislative
requirement that, in effect, there be consensus as to the
valuation procedures to be employed.



2. Th« proc»dur«« proppiad and adopted by th< IMHTC In tha

majority report do not produca fair nirlost valua, n ragruired

ChiPtw 48; Inataad. thav produca a valua aubatantially greater
ban fair mr)c>t valua.

The importance of the value determinations used to determine fair
market value cannot be overstated because of the dramatic effect
they will have on the overall state budget. Under the valuation
procedures adopted by the majority of the IMHTC, the total value
of the original one million acre mental health trust land grant
would exceed $2.2 billion. Under AS 37.14.021(c), this would
result in more than $178 million in otherwise unrestricted state
general funds being restricted in the Mental Health Trust Income
Account. Under the valuation procedures 1 believe should be
employed, the fair market value of the original one million acre
grant equals just over $564 million, resulting in more than $45
million annually in the Mental Health Trust Income Account.

While the remainder of this minority report documents the fact
that the procedures adopted by the IMHTC in the majority report
do not produce fair market value, the point can be i1llustrated
with three examples...

Example 1; Surface Estate. The IMHTC initially defined
“"fair market value,” the value required by Chapter 48, as
"the most probable selling price In a free and open market,"
a standard definition in the real estate business. Panels
of independent expert appraisers were then given
instructions (prepared jointly by the majority of the IMHTC,
the lawyers for the plaintiffs and intervenors and the
department) to determine fair market value as defined. The
lawyers for the plaintiffs and intervenors retained
consultants (at state expense and without formal approval of
the IMHTC) who were not asked to determine fair market value
as defined by the IMHTC and required by Chapter 48.

Instead, they were directed to determine '"the highest value
that can be supported in the market.” Following review by
those consultants, the panels 1increased their initial
values, on the average, by about 20 percent; The procedures
adopted by the IMHTC majority require that those values be
further increased by splitting the difference between the
final fair market values as determined by the panels and
"the highest values that can be supported in the market™ as
determined by the consultants for the plaintiffs and
intervenors.



x

Example 2: Hardrock Minerals. The procedures adopted by
the IMHTC majority to determine the fair market value of the
hardrock mineral estate, among many other shortcomings,
begin with the assumption that all mineral deposits on
mental health lands were developed on the date of valuation.
That, of course, 1is not the case. In fact, there is very
little mineral production from mental health lands even
today. The consultants hired by the lawyers for the
plaintiffs and intervenors acknowledge that this assumption
alone produces value many times higher than would be
produced if it was assumed that mineral deposits on mental
health lands are not developed until sometime in the future:

A. Deposits are developed as of 2006 - the net
present value (NPV) is $225 million.

B. Deposits are developed as of 1996 - the NPV is
$585 million.

C. Deposits are developed as of 1987 - the NPV is
$1.5 billion.

The procedures adopted by the IMHTC majority value the mineral
estate at the $1.5 billion figure. It"s also conceivable that
major deposits will never be discovered iIn which case the NPV
would be zero.

Example 3: Integration. The procedures adopted by the IMHTC
combine the various value components — surface estate, timber,
oil and gas, hardrock minerals, coal, and sand and gravel- by
simply adding them up. A prospective purchaser in the real
world, of course, would not simply add up all the values. He or
she would instead determine which uses, if any, are compatible.
For example, residential subdivision development and strip mining
for coal are not compatible.

3. Tha procaduras proposed and adopted by the IMHTC in the
majority report craata substantial problems with respect to
reconstituting tha trust and periodically redetermining its
valua.

Chapter 48 contemplated an exchange of some original mental
health lands for other state lands on the basis of equal value.
The procedures adopted by the majority of the IMHTC have been
used to value the original mental health lands, but they have not
been used to value the pool of potential exchange lands. This
precludes the exchange contemplated by the Legislature. In
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addition, Chapter 48 contemplated periodic revaluation of the
lands following the exchange. If the exchange cannot go forward,
the legislatively contemplated revaluation also cannot go
forward.

In my opinion, the failure of the IMHTC to reach consensus on
valuation procedures makes it impossible for the Commissioner to
comply with Chapter 48. The procedures approved by the IMHTC
majority were not proposed by the Commissioner as required by
law; the procedures 1 believe should be used have not been
approved by the IMHTC as required by law. For this reason, |
believe the Commissioner should transmit both the majority and
minority IMHTC reports to the Legislature, explain that she is
unable to comply with Chapter 48 at present, and list three
options for legislative consideration: (D change the law to
accept the value determined under the procedures adopted by the
IMHTC majority; or (2 change the law to accept the value under
the procedures 1 believe should be used to comply with Chapter
48; or (3) appropriate additional funds to permit the IMHTC to
continue seeking consensus. I believe the Commissioner should
recommend that the Legislature choose option (2), accepting the
value determined under the procedures 1 believe should be used to
comply with Chapter 48.
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BACKGROUND

The IMHTC was created by the Legislature in Chapter 132, SLA
1986, to oversee state management of mental health trust lands.
In Chapter 48, SLA 1987, the Legislature established a statutory
framework for resolving the mental health trust land issue. The
three main elements of that resolution are: (@ valuing the
original one million acre land grant and all lands in
legislatively designated areas (parks, wildlife refuge, etc.)
under procedures proposed by the Commissioner and approved by the
IMHTC; (@ ™"exchanging™ those original mental health trust lands
not in legislatively designated areas for "replacement” lands of
equal value iIn such areas; and (@) "renting"” the original mental
health trust lands in such areas and the equal value
"replacement”™ lands for 8 percent of their fair market value
annually.

Following the passage of Chapter 48, SLA 1987, the Governor
appointed Dr. George Rogers of Juneau and Dr. Lidia Selkregg of
Anchorage to join the Commissioner to compose the membership of
the IMHTC. Dr. Rogers was then selected chairman of the IMHTC.
Originally, Deputy Commissioner Lennie Gorsuch represented the
Commissioner on the IMHTC, followed later (after January, 1988)
by Deputy Commissioner Rod Swcpe. Assistant Attorney General Tom
Koester of the Department of Law served as legal counsel to the
IMHTC, while representatives of the Department of Natural
Resources (department) provided staff support.

The IMHTC met on August 19 and 20, 1987, and continued to meet
regularly through January, 1990. S; .oe passage of Chapter 48, a
total of thirty-five (35) IMHTC me* ings have been held in either
Anchorage or Juneau following at least fourteen (14) days prior
public notice.

Although not part of the IMHTC, the attorneys for the plaintiffs
and intervenors in the Weiss lawsuit, David Walker and Jim
Gottstein, attended almost every IMHTC meeting and actively
participated in all aspects of the discussions and valuation
process, even to the point of proposing valuation procedures and
resultant values. The IMHTC allowed the plaintiffs and
intervenors to join in all discussions during IMHTC meetings.

At times, this degree of participation made it extremely
difficult to differentiate between IMHTC conclusions and those of
the lawyers for the plaintiffs and intervenors. The plaintiffs”
and intervenors®™ lawyers also independently hired appraisal
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consultants to review the work of contractual appraisers,
retained by the department under procedures developed by the
department, the IMHTC, and the lawyers for the plaintiffs and
intervenors, and working under instructions developed in the same
way, to compose the opinion of value panels fox" the surface
estate valuation. In addition, the plaintiffs and intervenors,
acting without formal IMHTC authorization, hired independent
mineral consultants, Paul Metz and Colin Dixon, to compile a
value for hardrock minerals, coal, and material sources (within
the mental health trust land portfolio) using a procedure not
previously recommended by the Commissioner or formally discussed
or approved by the IMHTC. Mr. Metz and Mr. Dixon also attended
several meetings of the IMHTC to present their information and
viewpoints.

The most difficult aspect of the entire valuation process proved
to be the development and approval of specific procedures under
which the department would value mental health trust lands. On
several occasions the IMHTC chose to adopt a new valuation
methodology even after the department had already completed, at
considerable time and expense, the valuation process using the
original IMHTC approved methodology. Development of a new
valuation methodology frequently seemed to be motivated more by
the desir/ to produce a higher value than to correct the original
methodology. As a result, procedures were adopted by the IMHTC
that were not proposed by the Commissioner (as required under
Chapter 48) and which do not produce fair market value (as
Chapter 48 also requires).

Throughout my participation In this process, |1 strived toward
achieving consensus and a common resolution of the various issues
with my fellow IMHTC members.. However, as it became apparent
that the majority of the IMHTC was dissatisfied with the results
of the initially approved procedures and began amending thom to
produce higher values, the consensus approach began to erode.
This became particularly apparent iIn discussions regarding the
results of the opinion of values for the surface estate and
values for the mineral estate. Thus, as a dissenting member of
the IMHTC, 1 felt it was necessary to submit a minority report.



FINDINGS

1. Th* IMHTC axc««d«d its statutory authority by proposing and
adopting its own procaduras instaad of raviawing and
approving only thosa procaduras proposad by tha
Cosmissionar.

The Legislature contemplated and specified that the Commissioner
propose valuation procedures which then would be approved by the
IMHTC. Section 90 of Chapter 48, SLA 1987 repealed and reenacted
section 2(a) of Chapter 132, SLA 1986 to read: 'The commission
shall approve procedures proposed by the Commissioner of Natural
Resources to determine the fair market value, as of the effective
date of AS 38.05.800, of all lands selected by and patented to
the state under sec. 202 of the Alaska Mental Health Enabling
Act, and review the final determination of the fair market value
determined under those procedures.”™ (Emphasis added.)

Under AS 38.05.800(a), also enacted as part of Chapter 48, the
Commissioner is to determine the fair market value of the
original mental health land grant "under procedures approved by
the Interim Mental Health Trust Commission."

Simply stated, the Commissioner is to propose valuation
procedures to be reviewed and approved by the IMHTC. Once a set
of procedures have been approved by the IMHTC, the application of
those procedures to the valuation of the mental health land grant
and replacement lands is the responsibility of the Commissioner,
with the results then reviewed by the IMHTC. The Legislature
thus contemplated a three-step process: (D consensus would be
reached as to the procedures to be followed; and () the
Commissioner would unilaterally implement those procedures to
determine fair market value; and (3 the IMHTC would review the
final fair market value determined by the Commissioner.

Although the IMHTC initially approved certain valuation
procedures proposed by the Commissioner, the IMHTC majority
eventually proposed and adopted many of its own procedures not
proposed by the Commissioner. Specifically, the procedures
adopted by the IMHTC majority for the surface valuation and for
the mineral valuation were ".lot proposed by the Commissioner.
These actions removed from the Commissioner all discretion and
thereby effectively excluded the Commissioner from the valuation
process, a result certainly not intended by the Legislature.
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Furthermore, the IMHTC in its majority report adopted not only
procedures, but also an actual set of resultant values. As
mentioned above, only the Commissioner has the authority and
responsibility to determine the fair market value of the land.
Therefore, the IMHTC again clearly exceeded its statutory
authority.

2. Th* procedures proposed end adopted by the IMHTC in the
majority report do not result in fair market value, as
required by Chapter 48; initially they produce a value
substantially greater than fair market value.

AS 38.05.800(a) requires the Commissioner to "determine the fair
market value, as of September C, 1987 of all land selected by and
patented to the state under the Alaska Mental Health Enabling
Act." At its September 21-22, 1987 meeting, the IMHTC initiated
the valuation process by adopting, as proposed by the department,
the definition of fair market value found in American Institute
of Real Estate Appraisers/Society of Real Estate Appraisers, Real
Estate Appraisal Terminology (rev. ed. 1981). This definition
specifies "The most probable price in terms of money which a
property should bring in a competitive and open market under all
conditions requisite to a fair sale.” Employing that definition
and procedures, the department determined the fair market values
for the surface estate and resources associated with the mental
health and replacement lands (timber, oil and gas, coal, material
sources, and hard rock minerals). Those procedures and values
are outlined iIn this section.

The surface estate of all mental health trust and replacement
land was valued by the department using the opinion of value
approach. This approach, as amended by the IMHTC to make
adjustments for certain disputed values submitted by the lawyers
for the plaintiffs and intervenors, was approved by the
Commissioner and became the accepted procedure for valuing the
surface estate. However, the IMHTC majority report reflects a
surface estate valuation procedure and value different from that
developed by the IhSITC, approved by the Commissioner, and
employed by the department. As a result of this significant
departure from accepted and approved procedures, the resulting
value does not reflect fair market value and is inconsistent with
the fair market value requirement. Once the opinion of value
panels completed their work, the plaintiffs and intervenors hired
their own appraisal consultants to examine the results. The
review appraisers, however, did not employ the same valuation
approach used by the department. Instead, the plaintiffs® and
intervenors® appraisal consultants were given the following
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written instruction: "For all parcels that appear to have been
undervalued, provide your estimate of the highest value that can
supported in the market.”™ [Walker letter to MacSwain, Olson,

Sopp, dated July 19, 1988.]1] In State v. Alaska Continental
Development Corp.. 630 p.2d 977, 991 (Alaska, 1980), the Alaska
Supreme Court specifically disapproved of a valuation process
reflecting "the high end of the market spectrum,'™ stating that
such an approach ™"is contrary to the law in Alaska™ that fair
market value,” or the price a willing buyer would pay a willing
seller for the property, 1is the appropriate measure of jJust
compensation. There was no mention in the instructions to the
appraisal constF tants of fair market value or most probable
selling price. The values determined by the review appraisers,
therefore, have no relevance to the task with which the
Legislature charged the Commissioner, that of determining the
fair market value and not "the highest value that can be
supported in the market™ of the original one million acre mental
health land grant.

The IMHTC also approved the department®s recommendation that
determination of resource values would employ a two step
approach. The first step was to quantify the particular
resource(s) 1in place. The second step was to determine the value
to the landowner of that quantity of the particular

resource(s) 1in place.

For the hardrock portion of the mineral valuation, the IMHTC
majority report simply adopted the procedures and value contained
in the Report by Paul Metz and Colin Dixon ('MDA Report™). The
MDA approach employed procedures not recommended by the
Commissioner or previously discussed or approved by the IMHTC.
"urthermore, it produced 3 value which is substantially too high
for the hardrock mineral component, and suggests a hardrock
mineral endowment considerably greater than the facts support.

The resultant surface and resource values then were integrated by
the department, recognizing that values could be added where use
of the surface was compatible with other resource development,
but not where surface use was incompatible with resource
development. This was 1n accord with integration procedures
already approved by the IMHTC. However, the majority report uses
a different integration approach which involves simple addition
of all values— a process totally inconsistent with standard
valuation procedures. The issues of parcelization, integratesr.,
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replacement lands, redeternination of values, and the valuation
process used to determine fair market value for the various
resources, are described in more detail iIn the sections that
follow.

Parcelization

The department began the valuation process by proposing
procedures for the parcelization cf all land. After review by
the lawyers for the plaintiffs and intervenors and their ™"expert
appraisers’™ regarding the parcelization procedures, the
department®s proposed parcelization procedures were approved by
the Commissioner and the IMHTC. Department personnel then
parcelized approximately 7.5 million acres of land (mental health
trust and replacement land) 1into over 10,000 parcels.

This parcelization process used the standard larger parcel
criteria set out by the courts for determining fair market value
in condemnation litigation. The criteria include: unity cf
ownership, unity of use, and contiguity. There was one exception
to this rule. Where an approved survey was iIn existence
identifying separate lots, tracts, or metes and bounds surveys,
those surveyed tracts were segregated out from the larger into
separate individual parcels.

10



Surface Estate Valuation

In accordance with the intent of the Legislature, as reflected in
the fiscal note accompanying the bill that became Chapter 48, an
opinion of value process was to be used to determine the value of
the surface estate.

During the legislative discussion concerning Ch. 40, SiA 1987,
the department explained the opinion of value process to the
Legislature and submitted two different fiscal notes, one to
cover the cost of individual standard appraisals and one for the
opinion of value process. The Legislature recognized the
potential costs and lack of available money to fund individual
appraisals for all mental health and replacement lands.
Therefore, money was appropriated for the department to conduct
the fair market valuation through an opinion of value process,
consisting of three panels of appraisers. In other words, funds
were appropriated to cover only the cost of an opinion of value
process.

This opinion of value process involved three panels comprised of
three very experienced and knowledgeable iIndependent appraisers
from each of three geographic areas of the state (Southeast
Southcentral, and Northern). These appraisers sat as a panel
according to geographic area, examined plats, maps and legal
descriptions of mental health land, and rendered an opinion of
value for each parcel of property examined. They brought a
variety of work experience and market knowledge with them to
contribute to the opinion of value panel process. The use of a
three member panel for each geographic area provided an optimum
cross section of local market conditions, market demand, and
varied sales data. The comprehensive appraisal files of the
department were also made available to each panel.

The IMHTC and the lawyers for the plaintiffs and intervenors
approved, word by word, the "Request for Proposal™ (RFP) sent out
by the department to all appraisers in the state in order to
solicit interest in being a member of one of the opinion of value
panels. Two department employees and the two IMHTC members
representing the plaintiffs and intervenors, after consultation
with their respective attorneys, evaluated all of the RFP"s
submitted. They scored each proposal and selected nine
appraisers to compose the three separate panels of the most
qualified appraisers in the respective regions (i.e, Southeast,
Southcentral and Northern).

11
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The process used by the panels was not an "appraisal™ in the
strictest accepted definition of the term. Appraisal reports
were not required nor were field inspections conducted for every
parcel. However, this was fully recognized by both the
Legislature and IMHTC.

The theory of the opinion of value process is that some parcels
may be valued high and some parcels may be valued low, but they
average themselves out. This theory was given credibility when
the IMHTC conducted a check of the results of an earlier opinion
of value process (one panel of three appraisers for all three
regions of the state with only one appraiser representing each
region) on all original mental health land that had been selected
by the state or conveyed to municipalities. The IMHTC selected
parcels, 1i1n the Northern, Southcentral and Southeast regions,
that i1t felt were most likely to be valued too low, and had them
appraised under standard appraisal procedures. The result of
this exercise was that, on total, the actual appraised values and
the opinions of value for the parcels the IMHTC believed were the
most undervalued were within 4 percent. While some differences
were dramatic— the IMHTC majority report notes one 800 percent
difference (interestingly, the high value was produced by the
opinion of value process) they balanced out overall as expected.
This 1s contrary to the IMHTC majority report which infers that
the opinion of value process produces values which are uniformly
too low.

As soon as contracts were awarded, the department convened the
three opinion of value panels for each region to render their
best collective professional opinions of fair market value for
each parcel. The opinion of value panels were instructed to
determine fair market value using the definition found in the
American Institute of Real Estate Appraisers/Society of Real
Estate Appraisers, Real Estate Appraisal Terminology, adopted by
the IMHTC at its September, 1987 meeting. The opinion of value
panels also were instructed to consider reparcelizing if, in
their best professional judgement, reparcelization was necessary
to enable them to determine the land®s fair market value.

The panel®s findings were recorded on forms provided by the
department and approved by the IMHTC and attorneys for the
plaintiffs and intervenors. The forms contained all available
information relative to the parcels and were supplemented by land
status plats and maps. At least two members of each three member
panel signed signature blocks on each form indicating panel
concurrence with the specific value for each parcel.
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The IMHTC had, in the RFP, provided that the plaintiffs and
intervenors could review and challenge any of the values
established by the panels. The lawyers for the plaintiffs and
intervenors independently hired their own ™"appraisal review
consultants”™ to review the work of the opinion of value panels
(paid for by the state as court-ordered costs in the Weiss case).

The appraisal consultants hired by the lawyers for the plaintiffs
and intervenors were directed to determine 'the highest value
supported by market data." (Walker letter to Mac Swain, Olson,
et.al., dated July 19, 1988). They were not instructed to
determine what, in their best professional opinion, they
considered to be fair market value (using the definition adopted
by the IMHTC). Under their instructions, they valued the surface
estate at $833,280,096 compared to the opinion of value panels*
initial value of $392,000,000.

Their review took approximately nine months and resulted in
approximately two-thirds of the values of original mental health
trust parcels being questioned.

Due to the large number of questioned values by the appraisal
consultants and limited funding, the department proposed a
sampling strategy which was adopted by the IMHTC. Certain groups
of disputed values along with a computer-generated random sample
of the remaining disputed values, were identified and returned to
the Southeast panel for review. A representative sampling of
large (over 1,000 acres) parcels was submitted to the
Southcentral panel for review. The review of these disputed
values by the panels resulted in a small increase in the value of
some of the parcels. This occurred only after the lawyers fcr
the plaintiffs and intervenors and the chairman of the IMHTC
instructed the panels on how to value certain classes of parcels.

The method of applying the sampling results to all three regions
resulted in a 30 percent increase in the opinion of value panels”
initial $392 million value for the surface estate, thus
increasing it to a final value of $511,949,467. The value
determined by the plaintiffs® and intervenors®™ review appraisers,
however, was not similarly revised downward, but instead was held
at $833,280,096; no downward adjustment in their value was made.

The IMHTC, acting without a recommendation from the Commissioner,
adopted the procedure to determine the value of the surface
estate by simply splitting the difference between the revised
value determined by the opinion of value panels (which was

13
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increased by 30 percent over the initially determined value) and
the unadjusted total determined by the appraisal consultants
retained by the lawyers for the plaintiffs. This resulteu in an
arbitrary value of $672,614,782., halfway between the panels®
final recommended surface value of $511,949,467. and the review
appraisers” initial value of $833,280,096.

The basic flaw in the procedures adopted by the IMHTC majority 1is
tnat those procedures incorporate, in large measure, the values
determined by the plaintiffs®™ and intervenors®™ review appraisers.
The appraisal consultants were instructed to determine the
"highest value that can be supported in the market,” a value
which is not the same as fair market value. Using the value
those procedures produce is not consistent with fair market value
specified iIn Chapter 48. Instead it is simply the average of the
fair market value determined by the opinion of value panels as
the Legislature contemplated and 'the highest value supported by
market data™ as determined by the review appraiser. The fair
market value of the surface estate should be the final value
determined by the opinion of value panels, which was
$511,949,467.

14
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Hard Rock Mineral Evaluation

The procedures proposed and adopted by the IMHTC to assess and
value hard rock mineral resources (MDA Report) produced a value
which 1s substantially greater than the facts support.

The initial hardrock mineral assessment was completed, using
available information, by the department®s Division of Geological
and Geophysical Survey (DGGS). However, DGGS did qualify their
assessment with the observation that there are inadequate data to
perform a comprehensive mineral assessment. In addition, the
parcels being studied were too scattered and too varied in size
to make any very specific quantitative determinations without a
great deal of expense. The department also sought assistance
from the U.S. Bureau of Mines, WGM (a private mineral consulting
firm), and the department®s Division of Mining to quantify these
resources. These sources also indicated that there are
insufficient data and the parcels are too scattered.

The DGGS did, however, 1identify the potential for mineral
occurrences on mental health trust lands and the pool of
potential replacement lands by ranking them from 1 (low
potential) to 5 (high potential), with category 5 subsequently
broken down by DGGS at the request of the IMHTC to identify the
lands with the highest high potential ("Super 5s™). No
consideration was given, however, to quantity of potential
mineral resources or the economic feasibility of their
development. The Super 5 category identified only the highest
potential for occurrence of a mineral deposit, not the highest
probability of a commercial discovery.

The IMHTC, at a March 17 - 18, 1988 meeting, determined that it
was impracticable to determine mineral value in light of the
information from DGGS, the U.S. Bureau of Mines, WGM, and the
Division of Mining. The department was, therefore, originally
instructed by the IMHTC to consider the potential of the land
(according to the DGGS assessment) only for replacement purposes.

The department continued, however, to seek procedures to present
to the IMHTC that would reflect, to the extent possible, the fair
market value cf the hardrock minerals on both the original mental
health land and the potential replacement land. Eventually, a
small number of comparable sales of patented and unpatented
mining claims in the state were identified for that purpose.

15
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When presented to the IMHTC, however, the comparable sales
approach was rejected. The initial value determined — $16
million— admittedly seemed quite low.

Unknown to the IMHTC minority, the lawyers for the plaintiffs and
intervenors retained two consultants, Paul Metz and Colin Dixon,
to estimate the value of the hardrock minerals on the original
one million acre grant using a discounted cash flow methodology.
Employing a variety of assumptions and probability analyses, Metz
and Dixon concluded that the hardrock mineral val”e of the
original grant was $1.51 billion. The lawyers for the plaintiffs
and intervenors presented this information to the IMHTC iIn the
form of a report (‘MDA Report™).

The MDA Report was critic:."vd by a variety of expert analysts.

The department®s natural resource economist, Ed Phillips of the
Division of Oil and Gas, reviewed the MDA Report from an economic
standpoint and concluded that the methodology, assumptions and
judgments were so manipulated that the values are excessively
high.

The DGGS geologists responsible for developing the geological
data reviewed the MDA report. Their review raised substantive
questions relating to the assumed probabilities of discovery and
the range of estimated deposit sizes.

The University of Alaska®s Institute for Social and Economic
Research (ISER) conducted a thorough review and analysis of the
MDA Report. Their analysis concluded that .if the geologic
assumptions, probabilities and costs in the MDA Report are found
to be valid, the economic considerations are not. The ISER
economists (Dr. Bradford H. Tuck and Dr. Matthew Berman) who
reviewed the MDA Report estimated that the net present value of
the original one million acre grant would not exceed between 10
and 30 ($177,000,000. and $460,000,000. respectively) of the
value contained in the MDA Report, and would be in the 10 to 30
percent range only if the geologic assumptions, probabilities and
costs are valid. Thus, only under the optimum set of
circumstances— i.e., all of the analysts®™ expectations are
realized-— would the values even approach one-third of the total
estimate in the MDA Report?

The following is the ™"Summary™ from the ISER report (dated
March 22, 1989) ;
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"In summary, our review has identified a number of
points that question some of the assumptions underlying
the Metz appraisal. The three that are critical relate
to the assumed probabilities of discovery, the assumed
net smelter return, and the timing of the income
stream. The assumed values in the appraisal result in
projected revenue and production estimates that do not
currently exist and are highly improbable in the
future.

"The test of an appraisal, as mentioned above, is
whether it approximates fc'.ir market value. Fair market
value 1is what the asset would bring in a competitive
market disposal held today. The historic levels of
mining iIndustry activity in Alaska, coupled with long
term trends in world mineral markets, simply do not
support the notion that the mineral rights on the
Mental Health Trust Lands would command 1.5 billion
dollars today, or at any time in the foreseeable
future.”

Perhaps more telling, the MPA Report used a number of works by
Dr. DeVerle P. Harris of the University of Arizona for its
methodological basis and to justify the numbers that were
produced. Dr. Harris was recognized by the IMHTC as one of the
leading authorities in the nation In the area of discounted case
flow valuation methodology. To determine if the MDA report
properly interpreted his own works,the department entered into a
contract with Dr. Harris to review and analyze the report. In
his critique of the MDA Report, Dr. Harris found numerous
problems with the report and its ultimate value estimate.

Because of Dr. Harris"s preeminence in the field, 1 have included
extensive excerpts from his summary as follows:

"The least equivocal judgment that can be made about
the analysis performed by MDA is that there can be
little confidence that the fair market value cf the
Alaska Mental Health lands is $1.5 x 109 because of (@
great uncertainties that exist about critical factors,
e.g., mineral endowment, probability for discovery,
costs of development and production, and future
markets, (@) subjective judgments made, and (3) rough
approximations employed in computation of fair market
value..."”
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"Those who use the number, particularly when uninformed
about evaluation and estimation practices, ascribe to
it much greater confidence than it deserves.

Intelligent decision making requires a description of
uncertainties about the estimate of a highly uncertain
quantity. Clearly, the fair market value of Alaska
Mental Health Lands is a highly uncertain quantity.
Representing so uncertain a quantity as the fair market
value of unseen mineral deposits by a single-point
estimate (1.5 x 109) begs some explanation, for such
analysis clearly is not best practice, nor even usual
practice, 1in evaluation of a complex and uncertain
quantity.

“"There 1is another dimension to the neglect of
uncertainty besides that of information to the user,
namely, the implication of uncertainty to fair market
value as perceived by those who would purchase the
rights to explore for and exploit the mineral

resources. In this case, these buyers are private
corporations. Corporations behave generally as though
they are risk averse, meaning that the investment value
(fair market value) of a highly uncertain venture 1is
less than its expected monetary value. The greater the
uncertainty about the outcome, the greater the expected
value 1is discounted by the investor. Thus, Tfair market
value to a private corporation of a highly uncertain
venture, such as exploration, development, and
exploitation of unseen mineral deposits, is not
independent of the magnitude of uncertainty;
consequently, a comprehensive evaluation itself
requires a probability distribution of the uncertain
quantity, which iIn this case is the fair market value
of MHL.

"One may agree with the foregoing but still press the
question of whether or not $1.5 x 109 is a "reasonable"
single-point estimate of fair market value when risk is
not explicitly accounted for. Responding to this
question iIn an absolute sense is nearly iImpossible
because of the great uncertainties mentioned above, the
subjective judgments made, and the approximations
employed.

"A more answerable question is whether within the

context of the approach used by MDA there were
judgments made or procedures employee which, everything
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else being equal, tend to over or underestimate fair
market value. Clearly, as indicated in the body of the
report, such can be identified. The most obvious of
these is the ignoring of lead times in the computation
of net present value. This neglect leads to
overestimation by a factor of 2 or 3. Similarly,
neglect of market impactsleads to overestimation.
Ascribing to every discovery the 90th percentile
tonnage and grade also leads to overestimation, perhaps
a large overestimation, unless compensating adjustments
are made iIn discovery probabilities. There is no
documentation of such adjustment, but the selection of
discovery probabilities by MDA is heavily subjective
and especially vague, making it difficult to draw firm
conclusions. If, as suggested by the MDA report, the
discovery probabilities selected were predicated in
part upon the CRA analysis of regions in Alaska that
were appraised by the U.S. Geological Survey, then the
discovery probabilities probably are considerably too
large, because these (CRA) numbers of deposits are
expectations for occurrence fTnot discovery) of deposits
of all sizes and grades (not just 90th percentile
value).

"The treatment of exploration and mineral potential is
particularly vague and unrationalized. This is a
serious deficiency of the report, because analysis of
value iIs so sensitive to the treatment of these
factors. The effect of this neglect is to create low
confidence in the specified probabilities for discovery
and in the computed expectations for fair market value.
The fact that discovery probabilities were estimated
directly using exploration outcomes from other regions,
and that these were subjectively adjusted to reflect;
mineral potential rankings, makes a careful description
of the estimation even more iImportant and necessary if
the resulting estimate of fair market value is to be
credible, because the very foundation upon which the
process rests (exploration outcomes) is very difficult
to interpret. This is especially the case when these
outcomes are to serve as the basis for discovery
probabilities for a host of different mineral
commodities and different deposit types. The use of
constant discovery probabilities for all deposit types
and all metals for a given mineral potential ranking 1is
at best a crude approximation and lacks credibility
when the objective is fair market value.
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"Finally, a fair market value as large as $1.5 x 10’
does not seem consistent with economic conditions and
factors. As fair market value, $1.5 x 10’ represents
an estimate of the net present value of profits (net of
all costs, royalties, and taxes) that firms could earn
by acquiring rights to exploration for and exploitation
of minerals on the Alaska Mental Health Lands. Such a
large value, 1if correct, would be a strong incentive
for acquisition of tenure and exploration of these
lands. While the author has little first-hand knowl-
edge about recent metal resource development on the
Mental Health Lands, or in Alaska in general, it is his
understanding that such activity is and has been at a
low level (Tuck and Berman, March 22, 1989; Paul Metz,
May 20, 1989, personal communication). Such
circumstances challenge a value as large as $1.5 x 10’
as a credible estimate of the fair market value of
metal resources of the 1 x 10° acres of Mental Health
Lands. Moreover, rationalizing inactivity by
institutional impediments or by stringent tenure
requirements does not lend credence to such a high
value. Unless such impediments and stringent tenure
provisions are to be altered, fair market value
appropriately reflects the impact of current conditions
on profitability of resource development."

The foregoing expert critiques, questioning the credibility of
the MDA Report"s $1.51 billion estimate for the value of the
original one million acre grant, are supported by a number of
objective considerations. WGM, a private mineral consulting
firm, determined in March, 1988 that the market value of 2.2
million acres of Bering Straits Native Corporation land in
Northwest Alaska was $343 million, an average of $156 per acre.
That land is located in the vicinity of the Seward Peninsula,
historically the most productive mineral province in the state.
While some mental health land was specifically selected for its
mineral potential (as was a considerable portion of the Bering
Straits Native Corporation®s selections), more was selected for
other values (e.g., residential, timber, etc.). Given those
facts, | cannot accept the MDA Report®s average mineral estate
value of $1,510 per acre tor mental health lands. This is
particularly true as the Bering Straits Native Corporation lands
are in large continuous tracts, which a prospective purchaser
could evaluate through appropriate and efficient exploration
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strategies. The mental health lands are generally in much
smaller parcels scattered throughout the state and could not be
explored in as cost-effective a manner.

Furthermore, the MDA Report®s conclusions regarding total mineral
production from mental health lands appears extremely optimistic
in light of existing mineral production in Alaska. The MDA
Report used the following formula to estimate the mineral estate
value of the original one million acre grant: net present value
(NPV) equals the gross value of annual production (GVAP) times
the landowner®s royalty, measured as a percentage of the net
smelter return (NSR), times a uniform series present worth factor
(PWVF) to discount future income to present value:

NPV = GVAP x NSR x PWF (see MDA Report, p. C-1)

Working backwards, the gross value of annual production necessary
to produce a given net present value can be determined as
follows:

GVAP = NPV - (NSR X PWF)

Under the assumptions in the MDA Report (4 percent NSR, 10
percent discount rate for 20 years for a PWF of 8.514), the gross
value of annual production required to prc :ce the MDA Report®s
$1.51 billion net present value is more than $4.43 billion:

GVAP = $1.51 billion ~ (0.04 x 8.514) = $4.43 + billion

Total mineral production for the entire state in 1987 was
$202,389,898. A production increase of 14.7 percent was seen in
1988, and further development of projects such as Greens Creek
and Red Dog (nhone of which, incidentally, are on state or mental
health land; furthermore, a third "world-class"™ deposit, Quartz
Hill, also not on state or mental health land, 1is not
commercially viable at this time) undoubtedly will result in
further annual increases. However, $4.43 billion iIn gross value
of annual production statewide is unrealistic given the current
status and most optimistic projection by the mining industry in
this state. I simply cannot accept that the gross annual value
of production from mental health lands alone (one-third of one
percent of the state®"s land mass) would exceed $4.43 billion.

A survey of fifteen other states with trust lands (including
Texas, where the Texas Railroad Commission administers a
substantial quantity of oil-rich lands for the University of
Texas®™ benefit) reveals that the subsurface income from those
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lands averages $4.57 per acre r~r year based on 1987 returns.
Under the analysis in the MDA Report, the mental health lands
woulld produce $120.80 per acre per year based on the eight
percent per year rental provision of AS 37.14.011(c) although
differences certainly exist between Alaska and other states I
cannot accept that even the most aggressive trust management
could produce results so dramatically different from those in
other states, including even those states with substantial known
subsurface resources (unlike the Alaska mental health land
situation) and where transportation and infrastructure systems
are much more developed and extensive than in Alaska.

In responding to the various expert critiques of the MDA Report,
Metz and Dixon argue that the current lack of mineral production
from mental health lands is not a consequence of a lack of
interest on the part of industry but instead is the result of
state mismanagement. Theilr report states that, "The failure of
the State of Alaska to fully implement a mineral location/leasing
system and the various types of land withdrawal and restrictions,
have acted as a major disincentive to investment In prospecting
and exploration on state land in genera” and the mental health
land (VHL) in particular.”

The fact, of course, is that most mental health lands have been
available for claim-staking— i.e., the mineral rights were
available for free from the time they were selected until they
were closed to mineral entry by order of the Commissioner
following the Weiss decision in 1985. While some claims were
staked, industry interest in mental health lands was not great.
It is hard to imagine that a vigorous state leasing program,
where industry would have to pay for mineral rights, would result
in Increased industry interest, particularly where (@as Dr. Harris
noted} there is a world market in rights to mineral lands and
substantial amounts of state and federal land would continue to
be open to claim-staking for free.

At the request of the department, Dr. Harris also out-ined the
activities required to produce a credible estimation of the
market- value of the mineral resources using the discounted cash
flow analysis and the costs of these activities. Dr. Harris
estimated that the costs of estimating the market value of the
original mental health land and replacement land would be about
$350,000, plus funding fc additional DGGS work.
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Given the amount of time and money expanded to date in an effort
to value mental health lands has taken to date, | cannot
recommend that additional funds be requested from the Legislature
to continue the process.

As an alternative, department staff have suggested employing a
comparable sales approach to determine the value of the mineral
estate of both the original one million acre mental health land
grant and the pool of potential replacement land. The department
has received information regarding sales of the mineral rights to
certain lands in DGGS"s classes 4, 5, and Super 5s for which the
mineral endowment 1is unknown (although suspected), which is the
case with the land to be valued. Those sales revealed the
following per acre market values:

Super 5 $2,000/acr
5 1,135/ac"
4 108/acre

Using those figures, the value of the mineral estate of the
original grant would equal $73,403,459.

In my opinion, th?s If a more than reasonable value for the
mineral estate. Under the MDA Report assumptions (four percent
net smelter return, ten percent discount rate for 20 years), the
gross value of annual production from mental health lands would
have to exceed $215 million to produce a net present value of
$73 + million. That 1is more than the total of statewide mineral
production in 1987. In addition, the eight percent annual rent
required under AS 37.14.011(c) would result in the subsurface
income from mental health lands equalling $5,87 per acre,
substantially greater, (more than 28 percent) than the $4.57 per
acre earned on average by trust lands in the 15 lower 48 states
surveyed.

The IMHTC majority has made it clear they do not believe a
comparable sales approach is a valid method for determining the
value of the mineral p"tate. Even though I believe the foregoing
comparisons to current statewide mineral production and
subsurface income from trust lands in other states reveal that
the result of this approach is eminently fair to the trust, it
has been suggested that a panel of Alaska mineral consultants
could quickly and inexpensively provide an additional review of
both the MDA Report and this comparable sales approach. You may
wish to consider that option.
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In my opinion, however, the final value of the mineral estate
should be that produced by the comparable sales approach which is
$73,403,459.

Timber Valuation

A timber resource valuation was prepared at the request of the
IMHTC and the Commissioner. The valuation considered all
original mental health trust lands, which total approximately one
million acres, and all legislatively designated replacement pool
lands, which encompass over six and one half million acres.

A detailed process to delineate and value lands suitable for
commercial timber activities was developed in concert with the
IMHTC and the consultants hired by the plaintiffs and
intervenors. The results of this process are a series of 123
forestry potential maps, published as overlays to the USGS one
inch-per-mile quadrangles, inventory estimates of commercial
standing crop on these lands, and estimates of timber resource
values reported on a parcel-by-parcel basis.

The conclusion of this process was that the one million acres of
original mental health trust land contained $36,243,253. in
commercial timber. I agree with the timber valuation procedures
employed and the value derived.

Oil and Gas Valuation

At the request of the IMHTC, a report was written to describe the
geology and exploration activity pertinent to establishing a
"best estimate” of the oil and gas potential of the legislatively
designated replacement pool lands and the original mental health
trust lands within Alaska.

For general evaluation, the state was divided into four regions:
(@ Gulf of Alaska (including Southeast, Prince William Sound,
and the Kodiak area), (@ Alaska Peninsula and Southwestern
Alaska, @) Central and East-Central Interior, and (@) Cook Inlet
and Susitna Basins (including the Talkeetna and Chugach Mountains
and a portion of the Copper River Basin). Each of these was
assigned to a petroleum geologist or geophysicist. These four
regions were further subdivided in order to produce a more
precise and detailed evaluation. Information from surface
geologic mapping and from nonconfidential drilling well logs was
utilized. Confidential well xog information and data from
proprietary seismic surveys were not included in this study.
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Of the four areas studied, only the Cook Inlet Basin contains
known natural gas fields which underlie some of the mental health
and legislatively designated parcels. Where sufficient data v/ere
available, an economic analysis was completed for those parcels.

There are no known oil Tfields beneath any of the parcels.

This process concluded that the oil and gas value of the one
million acres of original mental health trust land was $495,998.
I concur with the oil and gas valuation procedures employed and
the value derived.

Coal Value

At the request of the IMHTC, a coal valuation was prepared by the
department. The valuation considered all original mental health
trust land and all legislatively designated replacement pool

land.

The conclusion of this process was that, although coal is present
in a number of areas, it is currently economic to produce in only
two areas (Nenana and Wishbone Hill) . The value of this coal on
original mental health trust land was determined by the
department to be $432,866.

The IMHTC proposed and adopted the MDA Report as its procedures
and resultant value. The MDA Report states that a current market
does not exist for coal other than that identified in the DNR
coal valuation. The authors then hypothesize that "several large
scale open pit metal mines™ in the railbelt and Kenai Peninsula
areas could serve to diminish.the "current excess electrical
generating capacity” and provide additional coal marketing
opportunities, with similar opportunities arising elsewhere. The
MDA Report then makes a number of assumptions about the mines to
produce figures for a cash flow analysis. One of these
assumptions is that "The entire production would come from the
subject land (i.e. mental health trust land)."”

Using the hypothetical developments and related assumptions, the
MDA Report concludes that "the net present value of the cash
flow" from coal on mental health land would be $3,200,000. The
MDA Report then states; "With the large quantities of coal on
adjacent state and federal land in Alaska, it is probably
unrealistic to expect more than 10 percent of the model
production to come from trust lands.”
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This statement from the MDA Report infers that under that
analysis, the best estimate of net present value is $320,000. I
believe $432,866. should be used as the value for coal on the
original one million acres.

Material Sources

The DGGS conducted a review of all mental health trust land and
replacement pool land iIn order to assess potential mineral
sources. Unfortunately, there is little detailed inventory
information available. The DGGS estimated the cost of data
gathering sufficient to enable them to determine material sources
volumes and quality to be between $65.4 and $85.2 million.
However, this would still be inadequate data upo.. which to base a
value determination because material source values are heavily
influenced upon their proximity to the market. Also, prices
fluctuate upon demand. IT there is no demand, then there is no
value.

At a June, 1989 meeting of the IMHTC, Dick Rieger of DGGS
pLesented three options available for material source valuation.
At that meeting, the IMHTC determined that the valuation of
material sources was simply not a fruitful exercise, given the
uncertainty over material source location, quality and volume.
As a result, the IMHTC approved a process whereby the value of
the material sources on mental health land would be addressed
through the designation of equal potential replacement lands.

However, the IMHTC reversed itself when it adopted the MDA
Report. The MDA Report established a range of value between $2.5
million and $25.4 million for material sources, with a most
likely value of $13 million. This value was based upon an
average of 14 million cubic yards consumption per year statewide,
with the original mental health trust land producing 24 percent,
or 3.5 million cubic yards. Unfortunately, these assumptions
cannot be substantiated since, in reality, only 1.275 million
cu;>ic yards were produced in that timeframe (425, 000 cubic

yards/year) from mental health lands. In fact, if the average
annual production level of 425,000 cubic yards were to be
maintained into the futu* the discounted cash flow for 20 years
would be approxima* - .0,000/year.

For the above reason.l, I reject the MDA Report as a basis for
material!) source value determination. However, |1 also conclude
that we do not presently have sufficient data to produce a
meaningful value for this resource. Because there are
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insufficient funds available to produce these data, at least at
this time, it is impossible to produce fair market value for this
resource. Alternately, the trust should be protected if lands of
equal material source potential are designated as replacement
lands.

Integration Procedure and Valuation

On October 21, 1987, the full IMHTC approved the department®s
recommendation for integrating the various land values (e.g-,
surface estate value, timber value, mineral value, etc.). Under
those approved procedures, values for compatible uses— e.g., a
subdivision for residential or commercial use and oil and gas
development (i.e. North Kenai area— would be simply added
together. Where uses would be incompatible- e.g. subdivision for
residential use and coal development (i.e. Beluga area)- the
highest value (i.e., the value for the highest and best use)
would be used. Generally, those initially approved procedures
could result in one of three possible values being selected: (@))
the sum of the surface value and the resource value, where
extraction or removal of the resource would not affect the
surface value; or &) the resource value where it exceeds the
surface value and extraction or removal would diminish the
surface value; or (3 the surface value where it exceeds the
resource value and extraction or removal of the resource would
diminish the surface value.

The IMHTC majority, however, substituted an integration process
which simply adds the various value elements, with no
consideration given to whether the various uses are compatible or
not.

I initially went along with this revised iIntegration procedure,
despite objections by department staff, iIn the spirit of
compromise and my desire to achieve consensus. It is well-
recognized, however, that a proper valuation procedure cannot
simply add separate value elements where use of the property to
exploit one element is incompatible with use of the property to
exploit another. See, e.g., W. Mason, Jr., M. Azar, and G.
Anderson, "Condemnation Value: The Taking of Mineral Bearing
Lands,”™ Mining Engineering 10986 (November 1989).

In my opinion, the integration procedures first determined by the
IMHTC are the only ones which can produce a credible integrated
value. I therefore believe that the following procedures should
be used:
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(D Add the surface value and the oil and gas value;

(@ Add the mineral value, timber value, oil and gas vaiue,
coal value, and material source value; and

(3 for each parcel, select the highest value developed
under (O and @ as the fair market value for that
parcel .

Using those integration procedures and the per parcel values for
each value element as outlined above, the total integrated fair
market value for the original one million acre grant equals
$564,700,728. Using the same integration procedures, the pool of
potential replacement lands would have a fair market value of
$910,103,205.

Replacement Pool Lands

As stated earlier, the IWITC majority report failed to address
the replacement land valuation requirements altogether. Using
the procedures included in the majority report, the trust simply
cannot be reconstituted by the Commissioner as contemplated by
the Legislature and required by AS 38.05.800(b) and (c).

The procedures that 1 recommend will allow the trust to be
reconstituted with equal value land from the replacement pool of
legislative designations. Each of the procedures that |1
recommend has been followed for the replacement pool land on a
parcel by parcel basis (with exception of material sources) .

Redetermination of Values

AS 37.14.011(c) provides for the redetermination of the fair
market value of the land constituting the mental health corpus at
least every five years. The statute does not provide any further
guidance on how this revaluation shall be accomplished.

This requirement can be fulfilled in any number of ways. I feel
that the least desireable is to repeat a valuation process
modeled on the one that we have just finished. I feel that the
time, effort, and continual disagreement with the results would
not be productive for all concerned.

I therefore recommend the following revaluation process.
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Valuation of mental health corpus land will be conducted on
an 18 month basis by region. Each of three regions,
Northern, Southcentral and Southeast will be valued during
successive 19-month periods. The same criteria previously
recommended will be used to integrate values and to
determine the fair market value of the parcels and the trust
corpus as a whole.

Surface valuation will consist of an indexing of value
increases, or decreases, within each region and application
of the appropriate increase or decrease in market value
occurring In each area since the previous valuation.
Municipal property assessment records (for lands within
municipalities) and paired market sales data (for lands
outside municipalities or where property taxes are not
levied) will be used to determine land value iIncreases or
decreases 1iIn each area.

Mineral values will be iIndexed to the mineral production in
Alaska with the appropriate increases or decreases made for
each region on a parcel-by-parcel basis.

Coal and oil and gas values will be indexed to the world
market with appropriate iIncreases or decreases made
statewide on a parcel-by-parcel basis.

Timber values will be indexed to the market and conditions
for the region with appropriate increases or decreases made
regionally on a parcel-by-parcel basis.

The procedures proposed and adopted by the IMHTC create
substantial problems with respect to reconstituting the
trust and periodically redetermining its value.

38.05.800(b) specifically states:

"The Commissioner of natural resources, with the
approval of the Interim Mental Health Trust Commissicr.,
shall 1identify land within legislative designations
that is equal in value to all land selected by and
patented to the state under Sec. 202 of the Alaska
Mental Health Enabling Act that is not in legislative
designation.”

The value of the original mental health land trust is so high
under the procedures specified in the majority report of the
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IMHTC, that the trust cannot be reconstituted as contemplated by
the Legislature. The value of the mental health trust, as
established in the majority report, exceeds the value of all
possible replacement lands.

Under AS 38.05.800(b) and (c), moreover, the trust is to be
reconstituted with land in legislatively designated areas (e.g.,
parks, wildlife refuges, etc.) which is equal in value to the
original mental health land grant. To do this, both the original
grant and the pool of potential replacement land must be valued
under the same procedures. The majority report of the IMHTC
fails to address the replacement land valuation requirement
altogether.

Because it is unnecessary to replace every parcel of original
trust land (since some trust lands are already within legislative
areas), and because the procedures proposed and adopted by the
IMHTC make no attempt to value parcels individually, the trust
simply cannot be reconstituted through the majority report
approach.

Under AS 37.14.011(c), moreover, the trust as reconstituted under
AS 38.05.800(b) and () must be periodically revalued at least
once every fTive years. Therefore, because the pool of potential
replacement land has not been valued under the same procedures
used to value the original grant and therefore cannot be
reconstituted, it also cannot be periodically revalued as
contemplated by the Legislature.
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CONCLUSIONS AND RXCCWMTNDATIONS

For the foregoing reasons, | have concluded that the Commissioner
simply cannot comply with the applicable provisions of law at
this time. The valuation procedures set out iIn the IMHTC
majority report were adopted over my objection on behalf of the
department, and therefore are not the product of consensus as
contemplated by the Legislature and specified by law. The
procedures that 1 believe should be employed, on the other hand,
have not been approved by the IMHTC as required by the
Legislature and specified by law.

I therefore recommend that the Commissioner send letters to both
the Speaker of the House of Representatives and the President of
the Senate explaining that she is unable to comply with the law
as currently written, enclose copies of both the IMHTC majority
and minority reports, and list three options for legislative
consideration: (O change the law and accept the $2.2 + billion
value determined under the procedures adopted by the IMHTC
majority; or (2 change the law and accept the $564 + million
value determined under the procedures | believe should be used to
comply with Chapter 48; or (3 appropriate additional funds to
permit the IMHTC to continue seeking consensus.

I believe that the Commissioner should recommend to the
Legislature that they adopt option (2) and accept the 564 +
million vaiue for the original one million acre mental health
trust land grant. The procedures used to determine that value
have been subject to review by outside professional experts and
developed, reviewed, and approved by department staff who have a
wide variety of expertise in valuing the various resources found
on mental health lands. Furthermore, the Attorney General~®s
Office advises that such a procedure would be legally defensible
since the United States Supreme Court ruled that it is
permissible to use "procedures established by the Commissioner-s
rules, or any other procedures reasonably calculated to assure
the integrity of the trust and to prevent misapplication of its
lands and funds.”™ Lassen V. Arizona Highway Department. 385 U.S.
758, 465 (1967) .
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It also would be eminently fair to both the trust and the state.
It would establish the various elements of value as follows:

Surface Estate $511,949,467.00
Hardrock Minerals 73.403.459.00
Timber 36.243.253.00
Oil and Gas 495.998.00
Coal 432.866.00
Material Sources undetermined

Following the integration procedures outlined above, the total
integrated fair market value of the original one million acre
grant would equal $564,700,782.82.

As an objective measure of the fairness of this value to the
trust, the eight percent of this amount which the Commissioner of
Revenue annually must allocate to the mental health trust income
account under AS 37.14.011(c) until revaluation takes place
equals $45,176,058. or $45.18 per acre per year; this compares
very favorable to the national average of $8.97 per acre per year
returned for trust”lands iIn other states.

At first blush, this figure might appear unfair to the state.
After all, it is more than five times the national average, and
exceeds even Washington which, at $45.68 per acre (as a
consequence of its prime and easily accessible timber resources),
has the highest average iIn the nation. At the same time, it must
be remembered that, following the exchange contemplated by
Chapter 48, all of the newly reconstituted mental health trust
will consist of land within legislatively designhated areas which
the state will continue to administer for legislatively

designated purposes. In other words, unlike the case in most
states, the state here will be using every acre of the newly
constituted mental health trust for Its own purposes. It

therefore is only fair that the state compensate the trust for
that use. One consequence of this is that, unlike the case iIn
other states, every acre of the mental health trust will be
productive in terms of generating revenue. That has the effect
of raising the per acre earnings of the entire trust, a result
which 1 believe is not inappropriate.
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I recognize that many in the mental health community will find
fault with the approach 1 have recommended and its result. 1 did
my best, as a Commission member, to be cooperative and strive
toward achieving consensus. Unfortunately, it was simply not
possible to reach agreement on all of the difficult issues that
required decisions. It should not go unnoticed that the IMHTC
was able to reach agreement on many issues. I believe the facts
and information presented in this report support my recommended
approach and the resultant values. While further litigation may
be inevitable as a consequence of my recommendation, 1 cannot

accede to the values determined under the procedures adopted by
the IMHTC majority since they significantly overstate the value
of the original one million acre mental health trust land grant
as of September 7, 1987. Accordingly, for the reasons stated, |
dissent from the report filed by the IMHTC majority.

Interim Mental Health Trust
Commission
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March 20, 1990

Mrs. Lennie Gorsuch

Commissioner of Natural Resources
State of Alaska

Willoughby Center, 5th Floor
Juneau, Alaska 99801

Dear Commissioner Gorsuch:

With this letter | am transmitting the Interim Mental Health Trust
Commission's response to Rod Swope's Minority Report. | wanted to
get this response to you earlier, but | was hospitalized resulting in
the delay.
WA

| suggest we meet, at the earliest possible time, to discuss where
the Commission should go from this juncture. We have yet to
finalize the reevaluation and the replacement lands.

If you agree with the minority report, and are unable to follow the
Commission's procedures, then there may be reason for us not to
proceed with the rest of our task. ~We do need to discuss these
options. "

A process for reevaluation was suggested to the Commission by
David Walker and Jim Gottstein. Tom Koester was to review this
suggestion ;and give the Commission his recommendation. It would
be helpful*to have his response.

Sincerely,



INTERIM MENTAL HEALTH TRUST COMMISSION (IMHTC)
RESPONSE TO
MINORITY RECOMMENDATION TO THE COMMISSIONER OF NATURAL
RESOURCES

March 20, 1990



Introduction:

The Commission members and alternates have reviewed the
"Minority Recommendation to the Commissioner of Natural
Resources™ (Minority Report) submitted February 1, 1990 by
Rod Swope, the Commission member serving as the Designee for
the Commissioner, Department of Natural Resources (DNR). The
review of the Minority Report by the Commission majority

produced no basis for modification or revision of the
"Interim Mental Health Trust Commission Draft Final Report”
(Commission Report) of December 20, 1989. The Commission

Report stands as the final report on the "Approved Procedures
for Determining the Fair Market Value of Alaska®"s Mental
Health Trust Lands.' The public members of the Commission
and their alternates re-affirm their recommendations.

General Nat.ue and Character of _tha-Minority Report:

The nature of the Minority Report was a significant
disappointment to the other members of the Commission. While
failing to substantiate DNR"s findings and conclusions, the
Minority Report attempted to discredit the Commission®s work
by portraying the public members as unprofessional, not
acting in the public iInterest and in fact acting illegally.
These are serious personal allegations that require a
personal response.

The Minority Report opens on the first page by asserting that
the Commission exceeded its authority and adopted,

"_..valuation procedures urged by the attorneys for
the plaintiffs and intervenors in the Weiss case,
procedures designed to maximize value and not to
produce Tfair market value as required by Chapter
48_ »

The Minority Report 1is laced with similar implications of
professional misconduct by the public members of the
Commission. Designee Swope portrays himself as the lone
champion of reason and legality, and by 1implication, and
sometimes directly, portrays the public members as being the
reverse. On page 6, for example, Swope claims

"l strived toward achieving consensus and a common
resolution...[On the other hand] 1t became apparent
that the majority of the IMHTC was dissatisfied
with the results of the initially approved
procedures and began amending them to produce
higher values.™

It is extremely unfortunate that the Minority Report
personally attacked two professionally respected, long time
Alaskans who have dedicated their lives to public service, by
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implying they would put their professional and personal
reputations on the line for the benefit of an interest group.

The public members of the Commission volunteered over three
years of their time without compensation to develop a
legitimate process for arriving at the "fair market value"™ of
the original Mental Health Trust. The process is legitimate
and the Commission Report accurately documents the effort.

Another tactic used at the outset of the Minority Report has
nothing to do with the Commission recommendations as such,
but 1is designed to create an attitude 1in the mind of the
reader that would be antagonistic to the Commission and
favorable to the Minority Report. At the top of the second
page the Minority Report introduces a half truth to portray
the dire consequences to the State budget of following the
Commission®™s recommendations.

"The importance of the value determination used to
determine fair market value cannot be overstated
because of the dramatic effect they will have on
the overall state budget. Under the valuation
procedures adopted by the majority of the
IMHTC...this would result in more than $178 million
in otherwise unrestricted state general funds being
restricted in the Mental Health Trust Income
Account."

The omitted half of the whole truth is that the restriction
to the Mental Health Trust Income Account is only a temporary
.aCCQ.utting transaction required bv Chapter 48 iIn an attempt
tQ- comply with the 1956 Congressional Alaska Mental Health
Enabling Act which created the Trust. After payment from
the account of only the necessary expenses (not the
unnecessary expenses) of the Mental Health Program, the
balance of the income 1is transferred to the General Fund for
other public purposes. The value of the land corpus (whether
it be high or low) dees not determine the Mental Health
Program budget as Designee Swope states. The Program budget
iI-S de.te.rmined ky Legislative appropriation after
.COnsider.at.ion of the re.c.omendat.ioos-Qf the Alaska Mental
Health Board., In Short, the effect of the valuation procedure
upon the overall State budget 1is neutral, not "dramatic™ as

ai.e.ged ..

The public member majority of the Commission do not feel
resolution of the 1issue 1iIs served by trying to alarm
Alaskans, rightfully concerned with Ffiscal solvency of the
State, by painting a fiscal horror story not supported by
facts. They further believe that the tactic was used to
Jjustify DNR"s own fanatical efforts throughout the process to
drive down the estimated value of the original Trust Lands.
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The personal attacks 1In the Minority Report are distressing
and had to be addressed. But, to belabor this does not serve
the purpose of resolving the complex Mental Health Lands
Trust issue. The technical questions raised in the Minority
Report are more appropriate to address.

Iflshai-cal Questions Raised by tbe Minority Report:

The Minority Report fails to address directly the Commission
Report. Instead, Designee Swope®s dissent is based upon two
charges, (@) that the Commission exceeded its statutory
authority, and (@2 that the Commission adopted 'procedures
designed to maximize value and not to produce Tair market
value."

Minority Report Finding 1: ™"Xbe IMHTC exceeded
its statutory aUthoxi.ty by proposing and
adopting 1i1ts own valuation procedures instead
gf reviewing and approving procedures

EHOPQ.£g-d by tbfi Commissioner.."

The 1long and arduous task of developing a procedure for
identifying fair market value was undertaken by the
Commission in an atmosphere of cooperation and trust. We,
the public members, assumed all parties were working toward a
solution. This enormous task was made difficult by shortages
of data, time, and funds and by the limited expertise of DNR
staff. The Commission Report adequately details the process.
The Commission Tfollowed the advice and counsel of the
Attorney General®s office iIn developing the fair market value
procedures. It therefore came as a shock to find DNR and/or
the Attorney General®s office, in the Minority Report,
creating a new interpretation of the Commission task iIn an

apparent attempt to invalidate our years of effort. It is
all too apparent this new interpretation evolved because DNR
disagreed with the Commission®s approved procedures. This

unfortunate "eleventh hour"™ tactic suggests the Commission®s
assumption of trust and good faith was ill-founded.

Chapter 48, SLA 1987 revised and replaced certain sections of
Chapter 132, SLA 198b which created the Commission to oversee
interim management of the Trust lands and work with the
Legislature iIn establishing a statutory basis for resolving
the Trust land issues. The Commission membership was reduced

from five (B) to three (@) — the Commissioner of DNR and two
public members — and its mission redefined in terms of the
negotiated settlement framework. The reduced Commission

assumed sections of Chapter 132 not replaced or revised were
still in effect and for more than two years continued
operations much as it had 1in its original form without
question or challenges.
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Throughout this period the Commissioner of DNR participated
continuously (through various designees) and the Attorney
General was represented by Tom Koester. It came as a
surprise, therefore, to be informed three months after thp
Commission submitted Lbs final ap.r.Q~el procedures and two
months after forwarding 1its draft final report that the
Commission had "exceeded its statutory authority.”™

The Minority Report further alleges,

"By proposing and adopting valuation procedures
over the department s objections, the IMHTC has
ignored the legislative requirement that, in
effect, there be consensus as to the valuation
procedures to be employed. ... In my opinion, the
failure of the IMHTC to reach consensus on
valuation procedures makes 1t impossible for the
Commissioner to comply with Chapter 48."

Consensus was not a "legislative requirement”. Chapter 132,
SLA 1986 provided that motions could be adopted by majority
vote and, iIn fact, many of the "action items" treated by the
present Commission were resolved by a two yea vote (the
other member voting nay or abstaining). The actions
resulting in the final approved procedures and the Commission
Report were carried out, at the suggestion of Designee Swope.
as a means of bringing the whole 1issue of valuation to a
close. He also stated, and it was agreed, there might also
be a minority report.

In the Minority Report Designee Swope also charges the
Commission improperly changed the originally approved
procedures and he implies this was a frequent practice aimed
at producing a value substantially greater than fair market
value. In fact, the originally "accepted and approved”
procedures were observed to the very end of the Commission
deliberations adjusted only when required by lack of funds or
data. This is more fully discussed in the final section of
this reply (page 10, below).

Minority Report Finding 2: "The procedures
proposed ana aaootea oy rne XMHTL. 1in tne
maioritv report do not produce Tfair market
value, as recruired bv. Chapter 48; instead
thev produce a value __substantially areater
than fair market value.™

The bulk of the Minority Report attempts to discredit the
Commission®s fair market procedures. After careful review of
the Minority Report, the Commission determined there 1is no
reason to alter its conclusions. The Commission Report sets
forth the final approved procedures in detail. Rather than



repeat that substantial iInformation, a summary response Iis
given to key challenges in the Minority Report.

Given the Limitations of budget, time , data and staff the
final approvedeprocedures are appropriate, legal and lead to
a mid-range value, not a high value. This is summarized in
the text of the resolution adopted November 7, 1989 (see
Appendix A in the Commission Report of December 20, 1989).

The largest differences between DNR"s preferred values and
the values arrived at by the Commission®s Tfinal approved
procedures are iIn the surface estate and the mineral
resources. Further clarification on surface estate valuation
and procedure for valuing mineral resources follows.

S.urfafifi  Ss.tate Yalaa.tijan Procedures

Because of time and Ffinancial constraints the Commission
could not use "best practices” (i.e. appraisals). Instead,
three geo-panels of appraisers were selected to give opinions
of value for parcels 1iIn their regions. At best the process
was highly judgmental and subjective, but in addition only an
estimated seven to ten minutes was spent on each parcel and
data was limited to that provided by DNR or brought to the
meetings by the appraisers. Because of inevitable
differences of opinion between appraisers and the probability
of error due to time and data Ilimitations, the approved
procedures provided for a review and discussion of questioned
values. In the event the review step did not resolve
differences, the Commission could utilize a mediator to
recommend resolution.

The.review stage was never completed and the mediation stage
never reached.

Although problems arose in connection with the operations of
the geo-panels, it was with the initiation of the review
stage of the approved procedures that the surface estate
valuation process began to break down. Through various
tactics the DNR staff attempted to thwart the proper
implementation of this stage of the surface valuation with
the jJustification that the approved procedure might, result in
increases in values. After several bitterly fought meetings,
the process was allowed to continue with modifications. The
Minority Report chose to ignore the review aspects of the
approved procedures and wrongfully portrays the role of the
review appraisers as something added later at the iInsistence
of attorneys for the plaintiff and intervener.

The Southeast geo-panel was provided a random sampling of the

questioned surface estate values. On the basis of the aen-
panel"s accepted adjustments the initial geo- \nel value for
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Southeast parcels was increased by 301. However, of the 387
sample parcels reviewed more than half (207) were recommended
for further mediation, a step of the originally approved
procedures that never came to fruition.

The Southcentral geo-panel was called iInto review session,
but DNR staff neglected to invite the review appraiser.
Although an apology was made to the Commission, the end
result was the reviewer could only be present for a few
hours of one morning. At that time he did present comparable
sales for large parcels which the geo-panel did not know
existed. Once provided this useful large parcel information,
the Southcentral geo.-panfl recommended Tfive of six large
parcels re-examined be 1increased in value bv.,68%. If the
southcentral review had been possible, as provided by the
approved procedures, there was a high probability other
similar adjustments would have been made.

A review of the Northern geo-panel was never even initiated.
At this point the Commission was informed by the DNR staff
that funds had been exhausted.

In the course of carrying out the approved procedures it
became apparent the opinion of value approach was seriously
flawed. The State"s appraiser provided the geo-panels during
their deliberations with interpretation of the valuation

instructions for application to actual cases. The review
step disclosed the State"s iInterpretations as not totally
unbiased. During the geo-panels®™ deliberations the State

appraiser reported to the Commission problems between members
of the Southeast panel iIn coming to agreement. Additionally,
the members of the Southcentral geo-panel submitted a
memorandum to the Commission designed to protect their
professional reputations. The memo stated the product of the
abbreviated valuation process was 'not even F“preliminary
opinions of valuel as commonly understood in the appraisal
profession”™ and listed other limitations such as time and
funding and the manner iIn which the State had parcelized the
éigd for appraisal(see Commission Report, Appendix B, page

The unfinished process of carrying out the approved
procedures left the Commission with a wide range of surface
estate values - the adjusted values of the geo-panels
advocated by DNR and the values presented by the review
appraisers advocated by the plaintiffs. The Commission chose
a procedure leading to a mid-level value between these

extremesn
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Procedures Lgj:  Valuing Mineral Resources - h.
Question of MSLSi Appropriate Methodology

The National Appraisers Association Standards for determining
fair market value recognized three general approaches: market
(comoarable sales) , income (capitalization of income stream
from the property) and replacement cost. From the beginning
the public member majority of the Commission have insisted
the methodology most appropriate to the type of estate being
valued would be employed and the various Commissioners of DNR
and designees understood this requirement. On September 29,
1987, for example, the then Commissioner of DNR directed the
Division of Geological and Geophysical Surveys (DGGS) to
"assess the quantity and quality of known and potential hard
rock minerals... followed by a resource valuation." This
value was to "be determined by an independent entity, likely
retained under contract to the department."

In April 1988 DGGS maps reflecting mineral potentials and
favorability of mineral occurrence on Trust Land were
presented to the Commission. In preparing for the next
phase, the Commission was informed

"assuming it proves impossible to complete an in-
house mineral valuation (for whatever reason), we
will be prepared to proceed with contract
solicitation to complete the work.™

The Commission assumed it had approved procedures that
included mineral valuat®on by outside consultants using the
income approach. This is the point at which DNR decided to
depart from the previously approved procedures and to use
instead the comparable sales approach. The comparable sales
approach was considered totally inappropriate by the public
members as well as the State®"s own professional consultant,
(@Or. Harris). Using the wrong approach, DNR Tfirst set the
mineral value at zero and later at $16 million. In
commenting on the Commission®s rejection of this value, the
Minority Report author agrees, "The initial value determined-
-$16 million— admittedly seemed quite low."™ (see Minority
Report, page 16) .

To bring these mineral valuation procedures to a conclusion,
therefore, the plaintiffs and interveners entered iInto a
contract with independent consultants as provided iIn the
originally approved procedures. The Minority Report asserts
wrongfully that the consultants used ™"a procedure not
previously recommended by the Commissioner or Tformally
discussed or approved by the Commission.™ This statement is
an outrageous distortion of the truth. From the very
beginning the Commission has distinguished between procedn# 9
and the methodology selected to implement the procedures and
also has always held the most appropriate methodology would
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be used in implementing the procedures. This was formally
reiterated by the Commission and agreed upon by all members
at the July 12, 1989 meeting. "Fair market value for

purposes of Chapter 48 means utilization of the best
information and methodology available.l (see Commission
Report, page 5, emphasis added).

Designee Swope and the DNR staff, however, have overlooked
this Commission direction. Instead, at the September 5, 1989
meeting the lead DNR staff member emotionally exclaimed

"we have been fTaithful to the market approach
because that is what the Legislature required.”

(Commission Report, page 5). We have searched the statute 1iIn
vain for any such requirement! Stonewalled by DNR staff the
Commission was left with two mineral values ranging from the
unacceptable "comparable sales"™ value of $16 million and the
$1.5 billion value arrived at by employing an appropriate
income™ methodology.

DNR staff have consistently insisted on or returned
inappropriately to reliance upon only one methodology -
comparable sales — and have gone to the extreme of insisting
this and nothing else results in fair market value. This
entrenchment 1is clearly because their valuation experience
has been primarily in "condemnation litigation'”™ (the Minority
Report at least twice, pages 10 and 27, admits these are the
DNR standards). This is the methodology DNR has always used
and they are most comfortable with. But. the present
transaction 1iIs not a condemnation valuation and comparable

sales are totally inappropriate to determining fair market
valne_.of. a mineral endowment.

This view of limitations of DNR experience and capability was
shared by DNR"s own expert consultant, Professor Harris, who
also provided possible explanation for DNR®"s very narrow
interpretation. Dr. Harris diplomatically worded an
evaluation of the technical expertise of the DNR staff (see
Harris, September 1989, pages 8-9). Of the types of expertise
required for the mineral estate valuation estimates
attempted, he found the DNR staff qualified ™"as to certain
types of deposits...especially well qualified as to regional
knowledge... [but] not highly experienced 1In estimation
methodology.” He also noted the possibility of bias or at
least the "appearance of conflict of interest,” due to the
State being defendant in litigation.

In his conclusion as to the requirements for a process
following "best practices,”™ Harris reiterated hisevaluation
of the in-house expertise by stating the DGGS workon mineral
endowment would have to be redone. He recommended this work
and the estimation of value not be done in-house. Instead,



& *

the mineral endowment should be done by contract with the
U.S. Geological Survey (he confirmed USGS could and were
willing to do the work) and the valuation work should be done
by independent economic consultants such as the Center for
Mineral Resource Science in Arizona (Ibid. page 10).
Ironically, these recommendations by DNR’s mineral valuation
expert consultant coincide with the recommendations of the
Commission Chairman made iIn a memo over two years previously,
June 19, 1987.

Id aaaroJh af a Rea.alutiQi-.

The task of valuation was far more complex, controversial and
time consuming than anyone had contemplated beforehand. The
public Commission members entered the effort, more than three
years ago, with the_belief that fair resolution of the Trust
M luation waa in the best interests of Alaska. To not
resolve the 1issue and continue the legal battle could be
disastrous to the well-being of all Alaskans, not just the
primary beneficiaries of the trust. The Commission believed
at the outset that it had the latitude to craft a resolution
that could be recommended to the Legislature. This goal was
pursued until mid-1989 when it became apparent DNR and the
public members of the Commission could not achieve accord on
the methodology to be used in implementing the approved
procedures.

Only at this point did the Commission contemplate amending
the originally approved procedures. At 1i1ts May 16, 1989
meeting the Commission discussed (but did not adopt) a draft
report submitted by the three lawyers in the case which noted
“"Continuing with the Commission®s currently approved
valuation procedures no Hlonger appears possible”™ and also
recommending amended procedures. These would attempt to
narrow the range of values calculated by use of the two sets
of methodology and the Commissioner of DNR would determine a
value within the narrowed ranges.

No progress was made toward narrowing the range and a team
composed of the three lawyers in the Weiss case and a DNR
staff member explored the possibility of using negotiation to
arrive at an acceptable value for purposes of .settlement.
The defendants made a token increase (mineral value from $16
to $73 million) and the plaintiffs decreased their value by
$200 million. At the October 1989 Commission meeting the
team announced an impasse leaving a difference of more than
$1.5 billion.
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At this point Designee Swope agreed that a resolution setting
forth procedures should be placed before the Commission for a
vote. This was done on November 7th, 1989. The public
members and their alternates stand firm on their final
approved recommendations. We followed the law. We recognize
a divergence of opinion cnists. We see it as unfortunate
complete consensus was oat achieved. However, comple®=,
consensus mav hever be reached. We feel it is essential ,o
complete the task of reconstituting the Trust and removing
the threat of continued litigation and resulting disruption.

We urge the Commissione.r of Lha Department af Natural
Resources to use the Commission procedures iIn establishing a
fair market value for_the Mental. Health-Trust.



