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MEMORANDUM
TO House Resources Committee
FROM: Representative Cliff Davids

DATE: May 4, 1989

SUBJECT: CSHB 262 (Resources) - High seas interception of
salmon

Bill Report

CSHB 262 makes a number of findings concerning the negative
effect that harvest of salmon on the high seas has on the
fishery and the Alaskan economy and the difficulty of
detecting and enforcing the ban on high seas harvest of
salmon. CSHB 262 indicates that i1ts purpose iIs to prevent
resources, Tacilities, and expertise within the state from
being available to promote or facilitate the high seas
interception of salmon.

High seas interception of salmon means the unauthorized
harvest of salmon for other than sport, subsistence, or
personal use purposes throughout the migratory range of each
species by vessels not registered in Alaska or beyond Alaska®s
territorial sea by a vessel registered in Alaska.

CSHB 262 creates the crime of trafficking In intercepted
salmon, which is a class C felony. A person commits
trafficking In intercepted salmon i1f the person

(@ buys, sells, trades, processes or possesses salmon,
or attempts to do so, with reckless disregard that the salmon
has been, or will be, obtained by high seas interception;

(@ knowingly provides financing, premises, equipment,
supplies, services, power, or fuel used to purchase, sell,
trade, process, or possess salmon that has been, or will be,
obtained by high seas interception;

(3 acts as a middleman, or otherwise acts on behalf of
another party, to arrange for or negotiate the purchase, sale,
trade, processing, or possession of salmon, or attempts to do
so, with reckless disregard that the salmon has been, or will
be, obtained by high seas interception.



CSHB 262 creates the crime of fTalsification related to high
Leas interception of salmon, which is a class C felony. A
person commits this crime If the person creates, utters, or
possesses a written instrument related to salmon or makes an
assertion for the purpose of having such an iInstrument
created, uttered, or accepted, with reckless disregard that
the salmon has been, or will be, obtained by high seas
interception and that the instrument or assertion conveys
misleading or untrue information about the ownership, origin,
manner of taking, etc. of the salmon.

A class C felony is punishable by up to five yearsl
imprisonment for a first offense and Is subject to presumptive
terms of 2 years ana 3 years for subsequent offenses.

CSHB 262 creates the crime of assisting a vessel iIn high seas
interception of salmon, which is a class A misdemeanor. A
person commits the offense of assisting a vessel iIn high iseas
interception of salmon 1f, knowing that a vessel is In
possession of salmon obtained by high seas iInterception or
that the person in charge of the vessel intends to engage iIn
the Imminent interception of salmon, the person

(O moves persons or cargo to or from the vessel,

(@ services or repairs the vessel or its equipment,

f q» provides the vessel with power, supplies, equipment,
or fuel,

(@ provides the vessel with information, other than
weather reports, capable of aiding the high seas interception
of salmon or frustrating or avoiding detection, including
communicating the movements, etc., of law enforcement
officials or other fishing vessels; or

(®) 1s In charge of a docking facility and permits the
vessel to dock or anchor.

It 1s an affirmative defense 1f the person honestly and
reasonably believed that the assistance provided to thevessel
was necessary for humanitarian or environmental purposes or to
prevent a significant loss of property. The defense cannot be
raised unless the person provided immediate notice to law

enforcement authorities.

Class A misdemeanors are punishable by imprisonment of up to
one year.

CSHB 262 provides that a fine may be imposed for any of these
crimes that is up to $100,000, three times the pecuniary gain
realized by the defendant as a result of the offense, or, if
the defendant i1s convicted trafficking, two times the market
value of the salmon i1nvolved or contemplated In the commission

of the offense.
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STEVE COWPER, GOVERNOR
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May 2, 1989

The Honorable Cliff Davidson, Co-Chair
The Honorable Curt Menard, Co-Chair
House Resources Committee

Alaska House of Representatives

P.O. Box V

Juneau, Alaska 99811

Re: CSHB 262 (Jud) (high seas interception)
Dear Representatives Davidson and Menard:

This letter is about CSHB 262 (Jud) , relating to high
seas iInterception of salmon, which 1 understand may soon be
considered by the House Resources Committee. When the bill was
passed out of the House Judiciary Committee, Rep. Gruenberg
expressed some remaining concern, now also expressed by a member
of your staff, over the distinction between registered and

unregistered vessels.

Il1legal fTishing by unregistered vessels is labelled high
seas iInterception” under the bill and people who deal with or aid
these unregistered vessels would be subject to prosecution.
Il1legal fishing by vessels registered iIn Alaska is not labelled as
"high seas interception” under the committee subs .itute as It now
is drafted. The question which has been raised 1s whether
distinguishing between these two groups raises any constitutional
issues based on theories i1nvolving improper reliance on durational
residency, state citizenship or national origin.

As you knew, 1In enacting new laws one of the primary
responsibilities of a legislature is to make distinctions, create
classifications, and identify exceptions that will achieve the
legislature®™s goals. It is not the function ox the equal
protection clause, the right co travel clause, or any other section
v¥ the constitution, to prohibit legitimate line drawing,
particularly in the area of commercial Tfishing, where the courts
have traditionally accorded the legislature a large measure of
latitude in protecting the state’s fTishery resources.

As long as distinctions are not made on a
constitutionally i1mpermissible basis such a race or national
origin, or give i1mproper advantages to Alaska residents over
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residents from other states, the courts will give great deference
to legislative decisionmaking. In short, the distinction made in
this bill between registered and unregistered vessels will be
upheld because there 1is clearly a legitimate basis for the
distinction.

This bill makes no mention of residency, citizenship, or
status as an alien of persons who are labelled as engaging in high
seas Interception, nor does it make any reference at all to the
identity of the persons who might be prosecuted for dealing in
intercepted salmon or aiding that activity. Although the bill does
not make distinctions between the individuals involved, it properly
makes distinctions between vessels,

As 1 explained In a previous letter to Reps. Goll and
Gruenberg, there are a number of reasons for excluding state-
registered vessels from the provisions of this bill. Among those
reasons are that registered vessels cannot so easily escape
detection because of their ties to the state, that there 1s no
evidence that registered vessels are a significant problem iIn the
illegal taking of salmon beyond Alaska®s territorial waters, and
that the law would be far too broad and overly inclusive If the
provisions of this bill were triggered every time a registered
vessel violated any one of the many state fishing regulations. In
addition, during my testimony iIn the House Judiciary Committee, |1
noted that there is already a detailed and comprehensive set of
state laws and regulations to govern illegal fishing by registered
vessels within the areas most frequented by those Vessels.

There are thus valid, constitutionally permissible,
reasons why the bill does not affect people who deal with state-
registered vessels. The legislature may nonetheless decide that

1 The equal protection analysis is slightly different under
the federal and state constitution.t. Under federal law, ''suspect"
classifications based on race, for example, or laws affecting
fundamental rights such as voting, for example, must withstand what
Is known as the ''strict scrutiny” test, which requires that the law
be based on a "compelling government interest”. Everything else
iIs constitutional i1f there exists a '"rational basis" for the
distinction being made in the law. The Alaska Supreme Court also
uses the "compelling state interest' test iIn the same circumstances
as under fTederal constitutional law, but has already held that
commercial Tfishing is not a fundamental right. with all other
classifications the requirement is that the distinction made in the
law must bear "a fair and substantial relationship’™ to a legitimate
governmental interest. Isakson v. Rickey, 550 P.2d 359 (Alaska
1976). This has been called a 'sliding scale” analysis that
balances the governmental need for the law with the individual
rights involved.
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it wants to more directly address the possibility that a registered
vessel might i1llegally take salmon on the high seas. In order to
accomplish this result, without at the same time creating a law
that is too broad, i1t would be possible to include state-registered
vessels under the definition of high seas interception when the
fishing occurs beyond Alaska®s territorial sea. Fishing by
registered vessels within Alaska®s jurisdiction would still not be
considered high seas interception, although trafficking iIn salmon
taken illegally by registered vessels in Alaska waters would
continue to be punished by misdemeanor penalties under state law
(AS 16.05.920 — 925), and felony penalties under federal law (16

USC 3372 -- 3373).

To make this change, language should be added (page 6,
line 2) to the definition of "high seas interception™ so i1t would

read:

the unauthorized catching, taking, or harvesting of
salmon for other than sport, subsistence., or personal use
purposes, throughout the migratory range of each species
by a vessel not registered under the laws of this state”
or beyond Alaska"s territorial sea by a vessel registered
under the laws of this state

Two other changes were recommended by your staff, to
which 1 have no objection. First, your staff pointed out that it
may be inappropriate to prohibit someone from towing a vessel which
iIs adrift ro safety, or otherwise preventing significant loss of
property, even 1f no human Jlife or environmental damage is
otherwise at stake. To accomplish this result in a way that avoids
having the exception swallow the rule, language could be added
(page 5, line 2) to proposed AS 16.10.780(b) so i1t would read:

It 1s an affirmative defense, as defined iIn AS
11.81.900(b), to a violation of this section, 1if the
person honestly and reasonably believed that the
assistance provided to the vessel was necessary for
humanitarian or environmental purposes, or to prevent a
significant loss of property. To be entitled to raise
an affirmative defense under this subsection, the person
must provide immediate notice, by the quickest available
means, to the United States Coast Guard or the Alaska
Department of Public Safety, 1indicating the type of
assistance being provided and the circumstances requiring
the assistance.

Second, your staff i1ndicated that the mental state for
certain jpecific provisions in the bill would be more appropriate
ifit required proof of a knowing violation, rather than one
committed with reckless disregard of the circumstances.To make
this change the word "knowing"™ should be substituted for ™"with
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reckless disregard” in two places: page 3f line 10 and also at
page 4, line 11. A definition for "knowing" should then be
provided so it is clearit has the same meaning as "Knowingly"™ 1iIn
AS 11.81.900(a)-

IT you have questions or comments, or i1f there is
anything else | can do to assist iIn the speedypassage of this
important legislation, please contact me.

Sincerely,

DOUGLAS B. BAILLY
ATTORN-Y GENERAL

cc: The Honorable Peter Goll
The Honorable Max Gruenberg
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March 31, 1939

The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. 111, sec. 18, of the Alaska
Constitution, 1 am transmitting a bill relating to the high
seas interception of salmon. These provisions are needed so
that the State of Alaska can do everything within its
authority to prevent persons within this state from further-
ing the i1llegal high seas taking of one of the state"s most
valuable renewable resources.

Although the federal Magnuson Act may preempt much of the
field of high seas fishery regulation, the State of Alaska
has broad Hlatitude to prohibit conduct occurring wholly
within 1ts territorial jurisdiction. Therefore, this
proposed bill 1i1s not 1i1n conflict with federal law. A
section-by-section description of the bill follows.

Proposed AS 16.10.750 sets out legislative findings to
establish a basis for [legislation 1iIn this area. These
findings adopt the position taken by the federal government,
that the mobility of the high seas fishing fleets and the
intermixing of salmon species make high seas interception an
international concern, and that the salmon-producing
countries iIn the North Pacific have a legitimate interest in
the preservation of each other®"s salmon stocks. By making
findings in this area, it relieves the state of having to
prove which precise species has been taken iIn any specific
instance.

Proposed AS 16.10.760 is intended to prohibit trafficking in
intercepted salmon by covering a wide range of conduct
engaged In by dealers 1i1n 1illegal salmon products and the
persons who assis- them. The phrase "will be obtained by
high seas interception” 1is 1iIntended to cover those situ-
ations i1n which the salmon that is the subject of the
trafficking has not yet been harvested but the circumstances
cause the person to be aware of a risk that i1t will be taken
by high seas interception.
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The word ™"attempts"™ 1is used 1iIn this provision to prohibit
conduct that constitutes a ‘'substantial step” toward
commission of the offense and to treat such a person as a
principal. Thus, entering iInto a contract would constitute
a completed offense, whether it 1is viewed as buying or
selling, or merely an attempt to buy or sell. However, it
is not iIntended that a completed, formal contract be proven
in order to establish an "attempt,”™ but only that a substan-
tial step was taken. Offers to buy or to sell that do not
rise to the level of a substantial step are adequately dealt
wit. by the “solicitation™ provisions in AS 11.16 and
AS 11.31.110.

In situations iIn which the offense is actually completed or
in which the deal goes far enough so that an attempt can be
proven, class C felony penalties provide up to five years
imprisonment. This 1i1s the same penalty that would be
provided under current Alaska theft statutes for someone who
steals more than $500 of salmon, and is also consistent with
penalties under the Lacey Act, which governs federal fish
and game violations. However, under current law, these
tough federal fTelony penalties do not apply to much of the
high seas interception of salmon.

Instead, lower penalties under the Magnuson Act (six months
maximum imprisonment) currently apply to much of the conduct
covered by this proposed bill. The reason for this iIs that
the Lacey Act specifically does not apply to any activity
regulated by a fishery management plan under the Magnhuson
Act. Thus, to the extent that these proposed state laws are
violated because of a violation of Magnuson (see the pro-
posed definition of "high seas iInterception'™), the Lacey Act
will not apply and the applicable felony penalties can only
come from state law. This bill will help fill that gap.

Proposed AS 16.10.770 prohibits TfTalsification of documents
that makes i1t difficult to discover the true origin of
illegally taken high seas salmon. This offense 1s compar-
able to forgery in many ways and in fact borrows the defi-
nitions of certain terms in the criminal forgery statutes.
Like TfTorgery of contracts or public records, it 1iIs also
proposed to be a class C felony.

Proposed AS 16.10.780 1is the final criminal statute iIn this
bill. It prohibits the use of shore-based resources and
facilities from being used to aid vessels that engage iIn the
high seas interception of salmon, except 1In emergency
circumstances. There 1s a potential overlap between this
section and the Ttrafficking” provisions 1In proposed
AS 16.10.750, since both would apply to a person who pro-
vides supplies or services to process or possess intercepted
salmon. However this section 1is intended to specifically
apply to those who provide services to vessels, even if the
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vessel has also the capability to operate as a processing
plant.

This section iIs consistent with the principle of necessity
in AS 11.81.320 by providing an "affirmative defense" if the
assistance was rendered for humanitarian or environmental
purposes. An affirmative defense is one that must be proven
by the defendant by a preponderance of the evidence.
Without such a provision i1t would be extremely difficult for
the state to prove that 1;fe defendant dia not believe that
the assistance was necessary, especially iIn cases i1n which
the vessel has already left port.

Because shore-based service providers might be considered to
be less "culpable,” this offense i1s proposed to be a class A
misdemeanor, which provides up to one year imprisonment.

Proposed AS 16.10.790 provides a special type of fine for
offenses created under the bill so as to take the profit
motive out of this type of activity. In general, the bill
establishes a fine which is the greater of (1) $100,000, (@
triple the profit, or @) with "trafficking” offenses under
proposed AS 16.10.760, double the value of the salmon
contemplated in the deal.

The standard criminal code provisions levy a fine of three
times the pecuniary gain, but only if the defendant iIs an
organization. This separate provision for fines 1s
therefore proposed because the present $50,000 limit for
individuals convicted of class C felonies and the $5,000
limit for class A misdemeanors will not provide a sufficient
financial deterrent.

Proposed AS 16.10.800 provides needed definitions for terms
used In this bill.

I urge your prompt and this bill.

Governor
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