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STATE OF ALASKA Bill Version: X3H3210
1990 LEGISLATIVE SESSION PufchahData 3/3/39

FISCALNOTE

INSTREAM FLOWDATACOLLECTION
Division of Geological and Geophysical Survey* (DGGS)

ANALYSIS:

CSHB210 would require that a percentage of the mean annual flow of the streams in
Alaska be reserved during the summer and winter seasons respectively and that no other
use be permitted ifmeasured instantaneous flews drop below the appropriate percentage.

In order to calculate the percentage required by the bill itwould be necessary to know the
mean annual flow of a given stream. According to the Alaska Department of Fish and
Game Anadromous Fish Catalog, there are approarinnioly 12,000 anadromous streams in
Alaska. Additionally there are thousands of Alaskan streams which contain other fish
populations. Few of A laska"s streams have been measured for streamflow (discharge).
Approximately 260 streams have flow records of one year or longer. Therefore, inorder to
operate the in&trsam program required by CSHB210, a very intensive atream.gaging
program isrequired.

pie hydrological work to provide reasonable estimates or measurements of annual and
instantaneous stream flows will require an ongoing program of hydrological gaging and the
establishment of a gaging network. Five years of data are the minimum for good records of
stream flow. Therefore, this program isproposed for a five to tenyear period. The gaging
of thousands of streams would take many decades. The problem can be approached in

variousways.

Authors and supporters of CSHB210 suggest that a tiered system be used to evaluate the
flow of a given stream depending on the competition for the water. For those streams with

the least competition, the Tennant* or "Montana' methods may be used.

D.L Tennant of the U.S. Fish and Wildlife Service inBillings, Montana, analyzed 38 flows
from 11 rivers in several of the contiguous 48 states and derived a somewhat universal clas—
sification for the percentage of flow of the stream values for fish habitat as follows:

Flow Type Recommended Base Flow
Oct-Max Apr-Sept

Flushing (Maximum) 200% ofAverage Flow
Optimum Range 60%-"100% Average Flow
Outstanding 40% 60%
Excellent 30% 50%
Good 20% 40%
Fair or Degrading 10% 30%
Poor or Minimum 10% 10%
Severe Degradation 10% too% Average Flow
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Tennant writes, "First, determine the average annual flow of the stream at the location(s)
of interest (listedasAVERAGE DISCHARGE byU.S.G.S. and hereinafter called flow)."

The above quote stresses the point that streamflow records and data are needed in order to
use the "Tennant Method" correctly. However, there are methods of estimating flows for
streams based on characteristics of the basin, climatic records, stream channel morphology
and data from nearby streams. All of this type of hypothetical flow estimation produces
datawith large errors, considered inaccurate by most hydrologists, and are inadequate data
on which tobase laws, adjudicate water rights, or use incourt

Other variables affecting Aiaskan streams include the variation with latitude of streamflow
pattermns. The farther north and more extreme the climate, the more widely streamflow
vary from winter to summer. The most extreme are the streams of the North Slope where
the streams do not flow in the winter and most of a season 3 flow occurs during a period of
a few weeks in the early summer. The geographical area covered by Alaska is about like
all of the 48 contiguous states with the marine and interior differences. Therefore the
streamvariety isvery large-much larger than the streams included inTennant study.

Glacial streams have different flow patterns from non-glacial streams; small streams have
different patterns than large streams. The streamflow patterns of the thousands of Alaskan
streams will have to be analyzed, either by gaging (the best method) or by surveying the
channels inthe field in order tomake a determination of the mean annual flow.

The Instream Flow Program proposed in the attached fiscal note provides a hydrologist in
three DN R regions of Alaska— southeast, southcentral and northern— to devote full time
to the determination of mean annual flows for the streams of the region. These hydrolo—
gists will use all of the various scientifically sound techniques to provide water managers,
habitat biologists, and fishand game managers the streamflow data they need.

A major part of the project will be the expansion of the stream gaging network in Alaska.
The increased number of gages will be of great value to all areas of natural resources man —
agement and environmental evaluation because there are so few gaging stations in Alaska
at the present time,

The instream flow hydrologist will determine the streams of the regionwhich are represen—
tative and use them as index streams for making estimates of flow for ungaged streams.
This system isused in several ways in hydrology when inadequate data are present. The
more and better the index streams, the more accurate the ungaged stream estimate.

The instream flow hydrologists will also calculate the necessary percentages for the streams
inhis region and devise techniques necessary to evaluate flows for consumptive and out-of—
stream uses and applications. This work will be closely coordinated among the Depart—
ment of Fishand Game and D NR 3Division of Land and Water Management and Division
of Geological and Geophysical Surveys. The project will require purchase of equipment
for the gaging stations; improved computer equipment to store, retrieve and manipulate
data; travel funds; and contractual monies for related laboratory expenses and for a
cooperative program with the U.S. Geological Survey, Water Resources Division, for part

of the stream gaging program.
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INSTREAMFLOWDATAMANAGEMENT
Division cfLand and Water Management (DLWM)

This billwill require thatD NR be able to track water that iswithdrawn from appropriation
for protection of fish habitat The department presently has a computer filing system, tin
land Administration System (LAS), to store information from caseflles. Water rights data
from applications, permits, and certificates are stored in this system. However, this infor—
mation is for single-point uses of water. This bill will require keeping track of information
forwithdrawn flows in segments of streams and riven.

In the early 198Cs D N R started a program to identify and record river miles on all streams
in the state so that information can be stored for segments of streams in addition to single
points. This system isthe STORET system, which was developed by EPA. The procedures
for mapping the river miles and physical work to identify, record, and index the river miles
on USGS maps was begun. The project was approximately 50 percent complete when
funding ran out.

The STORET systemwas identified as the best system for this type of tracking of stream
flows in stream segments. This project and the mapping of the river mile index must be
completed. The procedure manuals and original completed maps presently existinDNR .

Initial programming to integrate the STORET system into the LAS system and link it to
the water rights case file information system was completed In the early 19803. It has not
been used because the river mile index mapping was never completed. Itwill be necessary
to evaluate the STORET systemwithin LAS and make modifications ifneeded. Also, the
river miles recorded on maps must be entered in the system.

Completion of the mapping, necessary programming, and data entry can be completed in
oneyear. No new employees are requested. Funds will be required in subsequent years to
pay programmer costs tomaintain the STORET systeminLAS.

SUMMARY

This fiscal note provides a DGG S hydrologist at each D NR regional office to work with
water managers to determine flows for streams from which out»of»stream water rights are
requested It provides one senior hydrologist to conduct a statewide gaging program to
produce data needed to calculate flows for instream flow needs and other uses. The
hydrologists will conduct office, laboratory, and field work needed for various levels of
instream flow analyses. The DL WM portion of the project will modify the DNR LAS
system, to accommodate instream flow data and out-of-stream appropriation data relative
to instream flows and adoption of required regulations.

The project will develop a cooperative agreement with the U.S. Geological Survey Water

Resources Division to cooperatively establish moic critical and pciumucut atxcaxufluw
gaging stations using joint (federal/state) funds.

-Ptoo40f10-



100 Personal Services

200

300

400
500

Instream Flow Monitoring
2 Hydrologist IH (EBK, AWA)
1 Hydrologist Il (JBE)
1 Hydrologist VI
Student Interns
Regulations Writer, Range 1SA
Ongoing STORET Maintenance
1 Programmer, 1 month/year
Total Personal Services

Field Travel

Travel for Public Meetings
Educational Training
Total Travel

LAS Modification
1 Project Manager, 1/3 time
1 Programmer, 1/3 time
3 Drafting Techs, full time
2 Data Entry Clerks, full time
Expenses
Cartographic Materials
Mapping Equipment
USGS Maps (1200 at $2 00)
Lab Work
Newspaper Advertising
20 papers at $300
Duplicating and Mailing
U.S. Geological Survey
Helicopter
Administrative Overhead
Total Contractual Services

Total Supplies

Equipment
Stream Gages
Datapods at $5.0
Field Structures
Total Equipment

Total Costs

BUDGET
FYo1

10122
50.6
7.0
20.0
50.6

229.4

m

80.0

17.0
41.6
102.0
56.0

2,0
0.6
24

30.0

50.0
10.0
Jz6.1
387.7

12.0

100.0
J M
150.0

$859,1

*Page 50F10

FY92

1063
53.1
7.4
20.0
25.3

216.6

50.0
10.0
20,0
80.0

30.0

6.0
4.0
50.0
10.0
_Tia
155.8

1Lo

100.0

J M
150.0

$613,4

M v

FY93 FY96
111.6  117.2  123.0 1292
55.8  58.6 615 64.6
7.7 8.1 85 9.0
20.0  20.0 20.0 20.0
199.3 2182 2233
50.0 50.0 50.0 50.0
m 20,0 A0
=704) 70.0 704)  70.0
30.0  30.0 30.0  30.0
50.0 50.0 50.0  50.0
" 10.0 10.0 10.0  10.0
25 484 wmM3 453
142.5 138.4 1343 1353
154)  15.0  154) 15.0
100.0  50.0
-5M J&Q
150.0 100.0  50.0  50.0

$577.3 $5323 $4373 $498.6



BUDGET DETAIL

100 Personnel

200

300

Hydrologists Il and in to be located in the three major regions of Alaska

(southeastern, southcentral, and northern), to conduct all instream flow tpsh neces—
sary to develop a regional network of streamflow gaging stations, collect data, and

make necessary analyses to support instream flow reservations of the region.

The southcentral region instream flow hydrologist, with Section Chief supervision,
will also coordinate the regions into a statewide streamflow gaging networkwith Iden—
tification of 1ndex stations to be used to evaluate ungaged streams in the regions.

Student interns will be used as assistants in field, office, and laboratories.

One computer programmer will be used for one month per year for ongoing main—
tenance of the STORET system.

This bill will require regulations to be adopted by DNR within 18 months of the
effective date of the bill The purpose of the regulations is to develop regional
minimum instream flowwithdrawals throughout the state of Alaska to protect habitat
in anadromous fish streams. Regulations will be adopted under the Administrative
Procedures Act. It will be necessary to review existing hydrologic and biologic
information, procedures to calculate mean annual and mean monthly flows, and
methods used to determine instream flow withdrawals. The regulations would
establish an estimated 12 regions within the state. Meetings would be required to
evaluate proposals with the public, Department of Fish and "Game, and other
agencies. Public hearings will be held in all of the proposed regions in accordance
with the Administrative Procedures Act Contractual funds will be required for
newspaper advertisements, public notice, and duplicating and mailing the regulations.

Travel

The installation of up to 20 gages per year requires extensive field travel and the
measurement of streamflow and gaging station data collection require regular travel
to field sites (approximately four visits per year per site). Travel will be by airplare,
helicopter, foot, boat or snowmachlne depending on season and conditions. o
Instream flow education courses are provided by the National Instream Flow Group
at Colorado State University. The instream flow hydrologists for Alaska should
enroll in short courses as time and funding allow.

Contractual Services

LAS modification will be contracted to the appropriate consultant or agency. This
one-time expense isneeded to evaluate the STORET systemwithin LAS and make
all necessary modifications. The contractor will also enter into this system all river

miles recorded on maps.



400 Supplies

500

Supplies are needed for office, laboratory and field tasks.
Equipment

Stream-gaging equipment will be digital recording electronic devices such as
"Datapod” and "Polycorder" which make digital recording from sensors on the
streambed. The digital data is read directly into the computer, to be stored or
manipulated into a variety of calculations to provide mean annual flew, extreme flows
and other streamflow characteristics needed for instream flew analysis.

Flow meters, wading rods, tag lines, sample bottles, and computer equipment for digi—
tal reading also will be needed, aswell as the structures necessary to house and pro—

tect field installation equipment.

The DGGS cost per flow gaging site is approximately $5 p00. This can be compared
to the USGS stream gaging station cost of $8,000 to $25,000 per site. Digital record—
ing, computer technology, and reduced overhead are major factors for the lowDGG S

cost per sSite.
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The Hydrologist 111 position will be in charge
of the statewide instream flow data collection
< and data management project to ensure adequate
statewide program of streamflow analysis for
all instream flow reservations and conflicts
- with other streamflow use applications. A
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Agency Natural Resources
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Geological Management

ecological Management

The Hydrologist 111 position is needed to con-
duct field, laboratory, and office work to pro-
vide streamflow data and analyses needed to
support the instream flow reservations as
described in HD 210. Index stations to be

used for regional evaluations will be designed,
installed, and operated to provide data for
ungaged streamflow determinations. The
position will work with DLWM water managers

and ADFG biologists to provide useful, accurate
6trearaflow data for managing the water and

fish resources of Alaska.



No. of Foiliku
Po'kkoTklc Hydrologist 11 ° J  X«JS>cp 16/A BreU“c ool
leu Jtuku SaffUsfllu Location Bctica Diurict
__PFT 12 Fairbanks 19-21K

The Hydrologist 11 position-will provide technical
water resources data for streams in the northern
region needed to support instream flow reser-
vations in the district. Data are needed from
the streams to determine reasonably accurate

mean annual Fflow as well as measuring flows at =
locations where other uses for the stream water
are requested. Regional characteristics and
patterns of streamflow will be determined and
index stations established in order to evaluate

appropriate percentage of streamflow for the
instream flow reservations.
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STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(007) 465-2487 ¢ 465-2498

REPRESENTATIVE CLUIF- DAVIDSON « DISTRCT 27 » Box 746, Kodiak, Alaska 99615 ¢ (907) 486-8250

MEMORANDUM

TO: HOUSE RESOURCE COMMITTEE MEMBERS

FROM: REPRESENTATIVE CLIFF DAVIDSOtfD
CO-CHAIRMAN, HOUSE RESOURCES COMMITTEE

DATE: FEBRUARY 7, 1990

SUBJECT; PROPOSED CS FOR HOUSE BILL 210 (RES)

Enclosed are the changes between the original version of House
Bill 210 and CS House Bill 210 (Res).

These changes were agreed upon between the Departments of
Fish and Game and Natural Resources as indicated in the
enclosed memorandums dated April 5, 1990 and in an additional
memorandum dated February 7, 1990 from Fish and Game.

Mary Lu Harle, Water Manager for the Division of Land and
Water Management for the Department of Natural Resources and
Christopher Estes, Statewide Instream Flow Coordinator for the
State of Alaska, Department of Fish and Game, are here to
address any questions or concerns you may have about the
proposed amendments.

There is also other proposed language in the enclosed
memorandum from the Department of Fish and Game. However this
language is not yet incorporated into House Bill 210 and is
still under consideration.

Thank you.
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Stemonte
2/7/90
Original sponsor(s): REP. DAVIDSON, Goll, Jacko, Ellis, Brown
IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 210 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: ™"An Act relating to the reservation of instream flows

in water 1iImportant for fish; and providing for an

effective date."

IT ENACTED BY THE LEGISLATURE O~ THE STATE OF ALASKA:

* Section 1. AS 46.15 i1s amended by adding a newsection to read:

Sec. 46.15.146. RESERVATION OF [INSTREAM FLOWS FOR FISH. (@)
Except as provided in (), ©, (M, and (@ of thissection and
AS 46.15.090, upon receipt by the commissioner of an application to
appropriate water from a river or stream that is iImportant for the
spawning, iIncubation, rearing, or migration of fish, the commissioner
shall reserve an iInstream flow iIn the river or stream for the iInstream
use of fish and to maintain existing habitat for fish. The commis-
sioner shall base instream Tflow reservationson an instream TfTlow
analysis using the best hydrological data or estimate of hydrological
conditions existing at the time of the application for appropriation.
For the months of April through October, the commissioner shall re-
serve an instream flow of at least 60 percent of the mean annual TfTlow
of the river or stream. For the months of November through March, the
commissioner shall reserve at least 30 percent of the mean annual flow
of the river or stream.

() Notwithstanding (@) of this section, if the commissioner
prevented from reserving the percentage of the mean annual flow re-
quired under (@ of this section because of the existence of an appli-
cation on vrecord or a right to appropriate acquired before the

-1- CSHB 2 10(Res)
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WORK DRAFT WORK DRAFT

effective date of this section, the commissioner shall reserve all of
the i1nstream flow that i1s available for reservation.

(© Notwithstanding (@ and (b) of this section, the commission-
er may under AS 46.15.145, on the basis of an analysis of data ob-
tained from an instream flow study, adjust the quantity of water of a
river or stream required to be reserved under (@) or (b) of this
section 1T the adjustment maintains or iImproves existing habitat for
fish.

(d The priority date of a reservation of water from a river or
stream designated under AS 16.05.870 or specified in a Department of
Fish and Game regional guide on or before the effective date of this
section iIs the effective date of this section. The priority date of a
reservation of water from a river or stream designated under AS 16.-
05.870 or specified in a Department of Fish and Game regional guide
after the effective date of this section iIs the date on which the
designation or specification takes effect.

(e An instream flow reserved under this section is withdrawn
from appropriation.

(P A reservation of water under this section does not affect
rights and applications on record before the effective date of this
section.

(@) This section does not apply to nonconsumptive appropriations

of water under AS 46. 15.040.
* Sec. 2. This Act takes effect immediately under AS 01.10.070(c).

CSHB 210(Res) -2-



M EMORANDUM State of Alaska

Department of Natural Resources -Division ofLand and Water Management

To: Rod Swope QATH: April 5, 1989
Deputy Commissioner
Department of Natural FILENO:

Resources
TELEPHONE NO: 762-2680

and
eUBJECT: Technical Review of
Warren Wiley HB210, Instream Flow
Assistant Commissioner Reservation for Fish
Alaska Department of Fish and
Game
frohj: Mary Lu Harle

Water Resources Manager
Division of Land & Water Management
Department of Natural Resources and

Christopher Estes

Statewide Instream Flow Coordinator
Division of Sport Fish

Research and Technical Services
Department of Fish and Game

On Friday, March 31, 1989, representatives of the Department of
Natural Resources (DNR) and the Department of Kish and Game (DFG)
met to discuss House Bill 210, a bill to reserve waters 1in the
state to protect fish habitat. Representing DNR were Mary Lu Harle
and Gary Prokosch of the Division of Land and Water Management and
Bill Long and Mark 1Inghram of the Division of Geological and

Geophysical Surveys. Representing DFG were Christopher Estes of
the Division of Sport Fish and Kim Sundberg of the Habitat
Division.

The goal of the meeting was to review HB 210 to determine what
technical aspects we (1) agree on, (2) agree need changing, and

(3) disagree i.n. At the conclusion of the meeting, we had
identified nine 1items that we agreed on that require Jlanguage
amendments to- the bill, two areas of disagreement, and two
additional areas where more discussion might lead to additional
amendments to the bill. The following summarizes these areas of
agreement and disagreement. Underlining represents additions and

brackets represent deletions.
AREAS OF AGREEMENT

1. We agreed that the word "lake"™ should be daleted from the bill
(page 1, lines 14,16,19,22 and page 2, line 4) because an instreanm
flow rate cannot technically be determined for lakes,



Rod Swope Memo
April 5, 1989
Page 2

2. We agreed on page 2, lines 8 and 9, to revise this sentence to
read: A reservation of water under this section does not affect
rights and applications on record (IN EXISTENCE] before (ON.] the
effective date of this Act. The rationale for this change 1is to
make clear that all water rights applications, permits, and
certificates on record before the effective date or tn0O act will
not be affected. The word "on" was changed to "before””to clarify
the date the act becomes effective.

3. We agreed to delete the word "instantaneous" and substitute the
words "instream flow"™ in its place on page one, lines 15,18,and 22.
The rationale for this changa 1is to make the Jlanguage more
consistent with the intent of the bill. The word "instantaneous"
is already defined as part of the definition of instream flow 1in
DNR*s regulations, 11 AAC 93.970.19.

4. We agreed to delete "out of stream”™ before the word
"appropriation”™ on page one, line 23. The reason of this change
is because constitutionally in Alaska, "appropriation” refers to
both surface and ground water. In this case, a shallow ground

water appropriation could affect surface water and by deleting
"surface water"™ this eventuality is covered.

5. Both agencies agreed that the use of the words "reservation"
and "reserve" in the bill on page one, lines 6,15,18,21,22,25,28
and page two, lines 4 and 8, may be misleading and confusing but

is probably technically correct. There seems to be uncertainty as
to whether these words refer to a reservation of water under the
procedures of AS 46.15.145 or whether the words refer to simply
withdrawal of water from appropriation. Both agencies agreed that
water should be administratively withdrawn from appropriation
rather than generating an application for reservation of water,
adjudication, and granting a certificate of reservation under AS

46.15.145.

6. Both agencies agreed that on page one, line 26, the words "an
application on record or" be added before the words "...a right to
appropriate...". This change will make this subsection consistent

with the changes proposed above for subsection (d), page two, line
9.

7. Both agencies agreed on page two, lines 3 and 4 to delete the
words "or the percentage of mean annual flow"™ because they are

redundant.

8. Both agencies agreed oi; page two, line 1 to add language as
follows, "Notwithstanding (@) of this section, and pursuant to as
46.15.145. the commissioner may...". Both agencies agreed that any

necessary adjustments to the quantity of water .eeded to improve
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fish habitat <can be addressed through the procedures 1in AS
46.15.145. Both agencies agreed that it is not the intent of this
bill to affect valid existing water rights that might be received
between the dates of an original reservation under this bill and
any subsequent adjustments to the quantity of the reservation.
Using the procedures in AS 46.15.145 will ensure protection of
valid existing rights filed before any such adjustments.

9. Both agencies agree that on page two, lines 7 and 8, the first
sentence in subsection (d) should be deleted and language similar
tQ thfi fallowing he substituted in its plaocoo. " (dl Waters specified
pursuant to AS 716.15.870(a) (the DFG Anadromous Fish Catalog) and
the DFG Regional Guides prior to the effective date of this Act
have priority dates effective the date of this Act. Waters
specified pursuant to the DFG Anadromous Fish Catalog and Regional
Guides after the affective date of this Act have, priority dates

when they become effective. A reservation of water under this
section does not affect rights and applications on record before
the effective date of this Act." Both agencies agreed that this

language is needed to clarify whan water reserved in fish streams
is given a priority date, especially those streams that are added
as TFfish streams after the effective date of this bill.

ISSUES 70S FURTHER DISCUSSION/RESOLUTION

The following two issues generated considerable discussion by both
agency representatives and we were unable to come to agreement.

1. DNR believes the present water rights application review and
comment procedures under AS 46.15,133 and the present statute to
reserve water under AS 46.15.145 are adequate to protect fish
habitat in the state. However, with respect to this bill, DNR
supports limiting the scope of this bill to anadromous fish streams
only rather than having a broad scope inclusive of all fish

streams. DNR takes this position because administratively DFG
cannot conclusively identify which stream reaches in the state have
only resident fish population. DFG does have a public process for

listing and cataloging anadromous fish streams, and DNR can easily
identify which streams in the state would qualify for reservations
under this bill, thus making the process administratively clear and
less cumbersome. In addition, DNR believes that resident fish can
be protected under  ths present water rights application
notification and comment procedure wunder AS 46.15.133. DFG
disagrees and supports the present version of the bill which would
reserve flows in all fish streams. DFG beliaves it is 1important
to maintain all fish 1in the legislation, including sport,
commercial, and subsistence specieB (anadromous and resident).
Both agency representatives did agree, however, that the bill will
need to define the word “Ffish™ and that DFG will need to identify
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resident fish stream reaches statewide.

2. The thorniest issue with this bill is the 60% and 30% mean
annual flow reservation requirement. DNR does not believe the
results of estimating mean annual flows for most ungaged streams
and the application of unsubstantiated percentages to determine
reservation flows is technically and hydrologically sound. If this
scheme of determining vreservation Tflows is supported, DNR
recommends the percentages be lowered to 10% for the winter months
and either 30% (the Tennant fair category) or 40% (the Tennant good
category) for the summer months. DFG representatives support
maintaining the 60% and 30% optimum level of protection for fish,
with the possible exception of reducing the winter flow percentage

on the North Slope where streams freeze solid. DFG supports an
allocation system that would differentiate between gaged and
ungaged streams, but did not have a specific proposal. Both

agencies agreed that it would be desirable to modify the allocation
formula, both the numbers and months of the year, on a regional or
ba3in-wide basis, but that this kind of effort will require a
commitment of time and resoux Tes by both agencies.

3, Finally, the group 1identified two areas that might warrant
additional consideration, but would also require research. One
suggestion was to exempt non-consumptive surface water rights fronm
this bill, due to the non-consumptive nature of the water use. If
this were done, a good definition of Mnon-consumptive"” would be
needed. A second suggestion was to develop a public 1interest
determination procesa to reduce reserved flows if it were
determined to be in the best interest of the state to reduce flows
in favor of another use or circumstance.

At the conclusion of the meeting, all representatives believed the
meeting was useful as a thorough review of the bill.

ccC. Larry Ostrovsky
Shocky Groenbarg
Gary Gustafson
Robert Forbes
Frank Rue
Norval Netsch
Bill Long
Mark Inghram
Gary Prokosch
Kim Sundberg
Mike Mills
Lance Trasky
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PHONE: (907) 465-4100

OFFICE OF THE COMMISSIONER

February 7, 1990

The Honorable Cliff Davidson
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Representative Davidson:

At your request I am enclosing some suggested changes to HB 210,
the instream flow bill, that we believe address the concerns that

have been raised.

We have met with the Department of Natural Resources (DNR) as
recently as yesterday to discuss these issues and have agreement
on the modifications found in the enclosed memo of April 5, 1989,
from Mary Lu Harle and Christopher Estes to Warren Wiley ?nd Rod
Swope. In addition, I believe we have agreement between the
departments on the following points:

Language to emphasize priority of public water supply:

\
On page 1, line 12, after the phrase "Except as provided in"
insert: AS 46.145.090 (preference to public water supplies),

and in (b)j. [AND] (c) (d) , (e) and Ff)...

Refe"ral to lakes should be deleted, as it is not realistic to
establish an instream flow for them. On page 1, lines 14, 16,
19, and 22, and on page 2, line 4, delete the word "lake".

For those concerned that this bill will affect nonconsumptive
uses, the following language might address their concern,
although it may be redundant.

Page 2, line 11, insert a new paragraph to read: This act
does not apply to appropriations of water exempted as _a
nonconsumptive use in accordance with AS 46.15.020 and .040.

Another suggestion is to move the existing language on page 1,
line 22, "An instantaneous flow reserved under this section
is: withdrawn from [OUT-OF STREAM] appropriation.™ to a new
subsection, (f) . This new location will clarify that this
statement applies to all portions of section 1 of HB 210.

The following recommendations are ours alone and do not have the
endorsement of DNR. We have been continuing our dialogue with DNR
in the hope that we could have these resolved in a timely manner.
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Clarify iterative process for defining the quantity of water
to be reserved by inserting following language and
modifications.

Page 1, line 17, after the word "fish"™ insert: Instream flow
reservations shall be based on an instream flow analysis using
the best available hydrological data or estimate of

hydrological conditions existing at the time of application
for appropriation.

The Commissioner shall reserve seasonal instream flows to
sustain fish bv reserving percentages of the arithmetic
calculation or estimate of the mean annual flow of the river
or stream. The percentages and processes to calculate
instream flows will be established bv the Commissioner in
concurrence with the Commissioner of the Department of Fish
and Game within one year following the effective date of this

act.

In lieu of establishing the percentages as specified above,

the Commissioner will reserve the following percentages.

On Page 1, line yf, beginning with the word "For"™, the
language should read as follows: For the months of April
through October, the Commissioner shall reserve an
[INSTANTANEOUS] instream flow egual to at least 60 percent of
the mean annual flow of the river [, LAKE,] or streanm. For

the months of November through March, the Commissioner shall
reserve at least 30 percent of the mean annual flow of the

river [, LAKE,] or stream.

Finally, the Department of Fish and Game feels that the bill should
apply to all fish not just anadromous fish.

You also asked who would be present at the hearing on February 7.
I will be in attendance along with Christopher Estes, Division of
Sport Fish, and Deborah Greenberg, Special Assistant to the

Commissioner.

We will be happy to answer any questions you may have at the
hearing.
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HB 210: Instream Flow

ANALYSIS:

The Instream Flow Project provides a DGGS hydrologist at each DNR
regional office to work with water managers to determine flows for
streams from which out-of-stream water rights are requested.

Provides one more senior hydrologist at the DGGS office to conduct
a statewide gaging program to produce data needed to calculate
flows for instream flow needs and other uses. The hydrologist will

conduct office, laboratory, and field work needed for various

levels of instream flow analyses. The project will modify the DNR
LAS system in order to accommodate instream flow data and out-of—
stream appropriation data relative to instream flows.

The project will conduct water quality sampling and laboratory
analysis as needed. To provide the stream gaging equipment
necessary for a statewide gaging program.

The project will develop a cooperative agreement with USGS Water

Resources Division to cooperatively establish more critical and
permanent streamflow gaging stations using joint (federal/state)

funds.

HB 210, Instream Flow DNR Budget

100 4 Hydrologists

3 Hydro, 1l * 115.0°

-1 Hydro, 111 40.0

1 Hydro, VI (Supervisor) 7.0

Student Interns 20.0

182.0

200 Field Travel 50.0

Educational Training 20.0

70.0

300 . LAS modification 200.0

Lab Work 30.0

USGS 50.0

Other 10.0

290.0

400 Supplies 10.0

500 Equipment

Stream gages

20 Datapods @ 5.0 100.0

Other 50.0

150.0

Total 702.0



STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(907) 465-2487 * 465-2498

REFRESENTATMVE CLUA- DAVIDSON « DSTRCT 27 « Box 746, Kodiak, Alaska 99615 ¢ (907) 486-8250

M EMORANDUM

TO: HOUSE RESOURCE COMMITTEE MEMBERS

FROM: REPRESENTATIVE CLIFF DAVIDSON
CO-CHAIRMAN, HOUSE RESOURCES COMMITTEE

DATE: FEBRUARY 13, 1990

SUBJECT? PROPOSED CS FOR HOUSE BILL 210 (RES)

Enclosed are three memorandums explaining the changes to the
original version of House Bill 210:

1) Joint memorandum from the technical staff of the
Department of Fish and Game and Department of Natural
Resources dated April 5, 1989

2) Department of Fish and Game memorandum dated February
7, 1990

3) Administration memorandum dated February 12, 1990.

AlIl of these changes are reflected in CSHB210(RES) and are
agreed upon in writing by the Department of Natural Resources,
and the Department of Fish and Game.

However, as sponsor of this legislation and Co-Chairman of the
House Resources Committee, | wish to keep the original 60/30
percentages in the bill for two main reasons.

1) It will ensure that regional percentages will be adopted by
the Department.

IT the Department does not regionalize these
percentages through regulation during the 18 months
following the effective date of this act, the 60/30
percentages would be enacted by statute in lieu of any
better proposed alternatives.
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2) It will provide for a water allocation system during the
interim 18 months when regulations are developed.

I believe it is in the best interests of the public

to leave the 60/30 percentages intact while regulations
are being developed to ensure water is not over
allocated during these 18 interim months.

Until the Department can clarify how they plan to
appropriate water during these interim 18 months, I wish
to leave the 60/30 percentages intact.

In brief, | believe it is in the best interests of the public
to leave the 60/30 percentages intact until the Department of
Natural Resources can clarify the above concerns.

Thank you.
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2/13/90
Original sponsor(s): REP. DAVIDSON, Goll, Jacko, Ellis, Brown
IN THE HOUSE BY THE RESOURCES COMMITTEE
CS FOR HOUSE BILL NO. 210 (Resources)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "AnAct relating to the reservation of instream flows

in water 1important for fishiand providing for an

effective date."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section 1. AS 46.15 is amended by adding a new section to read:

Sec. 46.15.146. RESERVATION OF INSTREAM FLOWS FOR FISH. @
Except as provided in (d), (€, (), and (1) of this section and
AS 46.15.090, upon receipt by the commissioner of an application to
appropriate water from a river or stream that 1is 1important for the
spawning, incubation, rearing, or migration of fish, the commissioner
shall reserve under (b) or (c) of this section an instream flow in the
river or stream for the instream use of fish and to maintain existing
habitat for fish. The commissioner shall base instream flow reserva-
tions on an instream flow analysis using the best hydrological data or
estimate of hydrological conditions existing at the time of the appli-
cation for appropriation.

() Unless the commissioner has adopted regulationsunder (c) of
this section, the commissioner shall reserve forthe months of April
through October, an instream flow of at least 60 percent of the mean
annual flow of the river or stream and for the months of November
through March, an instream flow of at least 30 percentof the mean
annual flow of the river or stream.

() The commissioner shall adopt regulations to reserve instream

flows iIn rivers and streams for instream use of fish and to maintain
-1- CSHB 210(Res)
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existing habitat for fish. The commissioner shall consult the Depart-
ment of Fish and Game during the development of regulations adapted
under this subsection. The regulations adopted under this subsection
shall establish hydrologic regions within the state, and specify for
each hydrologic region the proportion of mean annual or monthly in-
stream flows 1in rivers and streams that are reserved from further
appropriation. The commissioner shall amend the regulations adopted
under this subsection on the basis of additional hydrological and
biological information, as the commissioner determines IS necessary.
(d) Notwithstanding (&) of this section, if the commissioner is
prevented from reserving the percentage of the mean annual flow re-
quired under (a) of this section because of the existence of an appli-

cation on record or a right to appropriate acquired before the effec-

tive date of this section, the commissioner shall reserve all of

instream flow that is availablefor reservation.

(e) Notwithstanding (&> and (d) of this section, the commission-
er may under AS 46.15.145, on the basis of an analysis of data ob-
tained from an instream flow study, adjust the quantity of water of a
river or stream required to be reserved under (a) or (d) of this
section following a written finding by the commissioner that the
interests of the state will be best served. The commissioner shall
coordinate adjustments under this section with the decisions of the
commissioner of fish and game under AS 16.05.020, 16.05.050, 16.05.-
840, and 16.05.870, regarding the protection of habitat for fish and
passage of fish.

() The priority date of a reservation of water from a river or
stream identified under AS 16.05.870 or identified in a Department of
Fish and Game regional guide on or before the effective date ofthis

section i1s the effective date ofthis section. The priority date of a

CSHB 210(Res) -2-
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reservation of water from a river or stream identified under AS 16.-
05.870 or 1identified in a Department of Fish and Game regional guide
after the effective date of this section is the date on which the
identification takes effect.

(@ An instream flow reserved under this section is withdrawn
from appropriation.

(h) A reservation of water under this section does not affect
right3 and applications on record before the effective date of this
section.

(i) This section does not apply to nonconsumptive appropriations
of water under AS 46.15.040.

* Sec. 2. The commissioner of natural resources shall adopt the regula-
tions required under AS 46.15.146(c), enacted by sec. 1 of this Act, within
18 months of the effective date of this Act.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

-3- CSHB 210(Res)
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Department of Natural Resources -Division of Land and Water Management

Ig  Rod Swope oatt  April 5, 1989
Deputy Commissioner
Department of natural rIT* Xr.
Resources
TowoNera 762-2680
and
i surjict: Technical Review of
Warren Wiley HB210, Instream Flow
Assistant Coomiesioner Reservation for Fish
%!aska Department of Fish and
ame

foii:  Mary Lu Harle
Water Resources Manager
Division of Land k Water Management
Department of Natural Resources and

Christopher Estes

Statewide Instream Flow Coordinator
Division of Sport Fish

Research and Technical Services
Department of Fish and Game

On Friday, March 31, 1989, representatives of the Department of
Natural Resources (DNR) and the Department of Fish and Game (OFG)
met to discusa House Bill 210, & bill to reserve waters iIn the
state to protect fTish habitat. Representing DNR were Mary Lu Harle
and Gary Prokosch of the Division of Land and Water Management and
Bill Long and Mark Inghraa of the Division of Geological and
Geophysical Surveys. Representing DFG were Christopher Estes of
the Division of Sport Fish and Kim Sundberg of the Habitat
Division.

The goal of the meeting was to review HB 210 to determine what
technical aspects we (1) agree on, (2) agree need changing, and
(® disagree on. At the conclusion of the. meeting, we had
Identified nine items that we agreed on that require language
amendments ter the bill, two arses of disagrssmsnt, and two
additional areas whers mors discussion might lead to additional
amendments to the bill. The fallowing summarizes these areas of
agreement and disagreement. Underlining represents additions and
brackets represent deletions.

AREA* OF AGRAEXENT

1. We agreed that the word 'lake™ should be deleted from the bill
(page 1, lines 14,16,19,22 and page 2, line 4) because an instream
flow rata cannot technically be determined for lakes.



2. We agreed on page 2, lines a and 9, to revise this sentence to
read: A reservation of water under this section does not affect
rights and applications on record [IN EXISTENCE] before (ON] the
effective date of this Act. The rationale for this change Is to
make clear that all water rights applications, permits, and
certificates on record before the effective date or tne act win
not be affected. The word 'on™ was changed to "‘before'" to clarify
the date the act becomes effective.

3. Wo agreed to delete the word "Instantaneous™™ and substitute the
words "‘instream flow" iIn its place on page one, lines 15,18,and 22.
The rationale for this change i1s to make the language more
consistent with the iIntent of the bill. The word 'iInstantaneous™
Is already defined as part of the definition of Instream flow iIn
DNR"s regulations, 11 AAC 93.970.19.

4. We agreed to delete 'out of strean” before the word
"appropriation” on page one, line 23. The reason of this change
IS because constitutionally iIn Alaska, 'appropriation” refers to
both surface and ground water, In this case, a shallow ground
water appropriation could affect surface water and by deleting
"surface water' this eventuality iIs covered.

5. Both agencies agreed that the use of the words '‘reservation"
and "'reserve’" In the bill on page one, lines 6,15,18,21,22,25,28
and page two, lines 4 and 8, may be misleading and confusing but
iIs probably technically correct. There seems to be uncertainty as
to whether these words refer to a reservation of water under the
procedures of AS 46.15.145 or whether the words refer to simply
withdrawal of watsr from appropriation. Both agencies agrsad that
water should be administratively withdrawn from appropriation
rather than ganerating an application for raaarvation of watar,
adjudication, and granting a certificate of reservation under AS

46.15.145.

6. Both agencies agreed that on page one, line 26, the words "an
application on record or" ba added before the words '...a right to
appropriate...". This change will make this subsection consistent
with ths changes proposed above fe'r subsection (d), page two, line

9.

7. Both agencies agreed on page two, lines 3 and 4 to deists the
words "‘or the percentage of mean annual flow'" because they are

redundant.

8. Both agencies agreed on page two, line 1 to add language as
follows, "Notwithstanding (@) of this section, and pursuant to AS
46 .15.145. ths commissioner may...". Both agencies agreed that any
necessary adjustmsnts to the quantity of water needed to improve
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fish habitat can be addressed through the procedures iIn AS
46.15.145. Both agencies agreed that it i1s not the iIntent of this
bill to affect valid existing water rights that might be received
between the dates of an original reservation under this bill and
any subsequent adjustments to the quantity of the reservation.
Using the procedures in AS 46.15.145 will ensure protection of
valid existing rights fTilsd befors any such adjustments.

St Both agencies agres that on pags two, lines 7 and 8, the first
ssntence In subsection (d) should be deleted and language similar
te the following he substituted iIn 1to placo. "rdl waters seedrua
pursuant to A3 16.15.870(a) (the DFG Anadromous Fish Catalog™ and
ths Drq Regior.al Guides prior to ths effectlvs date of this Act
have priority dates effective the date of this Act. waters
specified pursuant, to the DEC Anadrcaous Fish Catalog and Regional
Guides aftsr ths effective date of this Act have priority dates
whan thev become effective, A reservation of water under this
section does not effect rights and applications on rscord before
the effective date of this Act." Both agencies agrsed that this
language i1s needed to clarify when water reserved In fish streams
IS given a priority date, especially those streams that are added
as Tish streams aftsr the effective date of this bill.

IFISUXI 70S 7URTE1R DXICUtiXOV/UFIOLOTZOIT

The following two issues generated considerable discussion by both
agency representatives and we were unable to come to agreement.

1, DNR believes the present water rights application rsview and
comment procedures under AS 46.AS.133 and the present atatuts to
raserva wstsr under AS 46.15.145 are adequate to protect fish
habitat In the state. However, with respect to this bill, DNR
supports limiting the scope of this bill to anadromous fish streams
only rather than having a broad scope inclusive of all Tfish
streams. DNR takes this position because administratively DFG
cannot conclusively i1dentify which stream reaches in ths state have
only resident fish population. DFG does have a public procesa for
listing and cataloging anadromous fish streams, and DNR can sasily
identify which straams iIn the state would qualify for reservations
under this bill, thus making the process administratively c ear and
less cumbersome* In addition, DNR believes that resident fish can
be protected under the present water rights application
notification and comment procedure under AS 46.15.133. DFG
disagrees and supports the present version of the bill which would
raserva fTlows iIn all fish struams. DFG bslievss i1t is Important
to maintain all fish iIn ths Isgislation, including®™ sport,
commercial, and subsistence species (@nadromous and resident).
Both agency representatives did agree, however, that the bill will
need to define the word "‘fish™ and that DFG will naed to identify
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resident fish stream reach** statewide.

2. Th* thorniest 1issue with this bill 1s the 60% and 30% mean
annual flow reservation requirement. DNR does not believe the
results of estimating mean annual flows for most ungaged streams
and the application of unsubstantiated percentages to determine
reservation flows is technically and hydrologieslly sound. IT this
scheme of determining reservation TfTlows 1Is supported, DNR
recommends th* percentages be lowered to 10% for the winter months
and eirther 30% (the Tennant fair category) or 40% (th* Tennant good
category) fTor the summer months. DFG representatives support
maintaining ths 60% and 30% optimum level of protection for Tish,
with the possible exception of reducing the winter flow percentage
on the North 3lop* where streams freeze solid. DFG supports an
allocation system that would differentiate between gaged and
ungaged streams, but did not have a specific proposal. Both
agencies agreed that i1t would be desirable to modify the allocation
formula, both the numbers and months of the year, on a regional or
basin-wide basis, but that this kind of effort will require a
commitment of time and resources by both agsncies.

3. Fmnally, the group identified two areae that might warrant
additional consideration, but would also require research. One
suggestion was to sxempt non-consumptivs surfacs watar rights from
this bill, dus to the non-consmaptive naturs of the water use. 1If
this were done, s good definition of "‘non-consumptive'” would be
needed. @A second suggestion was to develop a public interest
determination process to rsducs rsssrvad TfTlows 1f 1t wars
determined to be iIn the beet iInterest of the state to raduce flows
in favor of another use or ircumetance.

At the conclusion of the meeting, all representatives believed the
meeting was ussful as a thorough revisw of ths bill.

cc. Larry Ostrovsky
Shocky Grsenbtcrg
Gary Gustafson
Robsrt Forbes
Frank Rue
Norval Nstsch
Bill Long
Mark Inghram
Gary Prokosch
Kim Sundberg
Mika Mills
Lancs Traeky
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OFFICE OF THE COMMISSIONER PHONE. (307) 465-4100

February 7, 1990

The Honorable Cliff Davidson
Alaska State Legislature
P.0. Box V

Juneau, £K 99811

Dear Representative Davidson:

At your request | am enclosing some suggested changes to HB 210,
the instream flow bill, that we believe address the concerns that

have been raised.

We have met with the Department of Natural Resources (DNR) as
recently as yesterday to discuss these issues and have agreement
on the modifications found in ths enclosed memo of April 5, 1989,
from Mary Lu Harle and Christopher Estes to Warren Wiley and Rod
Swope. In addition, | believe we have agreement between the
departments on the following points:

Language to emphasize priority of public water supply:

On page 1, line 12, after the phrase "Except as provided 1in
insert: AS 45.145.090 (preference to public water supplies),

and in (b)A [AND] () @ . (¢) and (f)...

- Referal to lakes should be deleted, as it is not realistic to
establish an instream flow for them. On page 1, lines 14, 16,
19, and 22, and on page 2, line 4, delete the word "lake".

- For those concerned that this bill will affect nonconsumptive
uses, the following language might address their concern,
although it may be redundant.

Page 2, line 11, 1insert a new paragraph to read: This act

does not apply to appropriations of water exempted as a
nonconsumptive use in accordance with AS 46.15.020 and .040.

Another suggestion is to move the existing language on page 1,

line 22, "An instantaneous flow reserved under this section
is: withdrawn from [OUT-OF STREAM] appropriation.”™ to a new
subsection, (). This new location will clarify that this

statement applies to all portions of section 1 of HB 210.

The fTollowing recommendations are ours alone and do not have the
endorsement of DNR. We have been continuing our dialogue with DNR
in the hope that we could have these resolved in a timely manner.
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Clarify iterative process for defining the quantity of water
to Dbe reserved by inserting following language and
modifications.

Page 1, line 17, after the word "fish" insert: Instream flow
reservations shall be based on an instream flow analysis using
the best availab e hydrological data or estimate of
hydrological conditions existing at the time of application
for appropriation.

The Commissioner shall reserve seasonal instream flows to
sustain Tfish bv reserving percentages of the arithmetic
calculation or estimate of the mean annual flow of the river
or streanm. The percentages and processes to calculate
instream flows will be established bv the Commissioner 1in
concurrence with the Commissioner of the Department of Fish
and Game within one year following the effective date of this

act.

In lieu of establishing the percentages as specified above,
the Commissioner will reserve the following percentages.

On Page 1, line beginning with the word "For", the
language should read as follows: For the months of April
through October, the Commissioner shall reserve an
[INSTANTANEOUS] instream flow egual to at least 60 percent of
the mean annual flow of the river [, LAKE,] or streanm. For
the months of November through March, the Commissioner shall
reserve at least 30 percent of the mean annual flow of the
river [, LAKE,] or streanm.

Finally, the Department of Fish and Game feels that the bill should
apply to all fish not just anadromous fish.

You also asked who would be present at the hearing on February 7.
I will be in attendance along with Christopher Estes, Division of
Sport Fish, and Deborah Greenberg, Special Assistant to the

Commissioner.

We will be happy to answer any questions you may have at the
hearing.

Enclosures
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February 12, 1990

The Hcncrable Cliff Davidson
House Resources Co-Chairman
P.0. Bex V

Juneau, AK 99811

Dear Cliff:

Below is substitute language for the draft CS for HB 210,
dated February 7, relating to reservation of instream flows,
that the departments of Natural Resources and Fish and Game
believe would enhance the bill"s effectiveness:

On page 1 substitute lines 18 - 25 with the following:

The Commissioner shall adopt regulations within 18
months of the effective date of this act to establish
instream flews to maintain existing fish habitat and
passage. The Commissioner shall work with the
Commissioner of the Alaska Department of Fish and Game
during preparation of these regulations.

The regulations will establish regions within the state
and for each region specify instream flow reservations
withdrawn from further appropriation. The reservations
will be based upon best available hydrclogic and
biologic information and procedures available at the
time of appropriation, and will establish percentages
of mean annual or mean monthly flews as instream flew
withdrawals.

The Commissioner shall revise the regulations including
the regional boundaries and instream flow reservations,
if needed, as additional hydrclogic and biologic
information and procedures are available.

On page 2, beginning on line 3, make the following changes:

(c) Notwithstanding (a) and (b) of this section, the
Commissioner may, under AS 46.15.145 and based on data

obtained from an instream flow study, adjust the quantity of
water of a river or stream required to be reserved pursuant
to (@) or (b) of this section following a written finding



under AS 38.05.035(e) that the interests of the state
will be best served. The Commissioner will coordinate
the determination under this section with the
Commissioner of Fish and Game®"s determination under

AS 16.05.020, .050, .840, and .870 regarding the
protection of fish habitat and fish passage.

Cliff, we appreciate your concern and indulgence. IT you
have any specific questions, please let me knew.

Si =

Denby S. Lloyd
Special Staff Assistant

to the Governor
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United States Department of the Interior

NATIONAL PARK SERVICE L

ALASKA REGIONAL OFFICE
IN RiftLY RCCft TO' 2525 Gjmoen Street. Room 107
L54 (ARO-RNR) Anchorage. Alaska 99503 =2892

2 ¢ MAR 1989
Honorable Cliff Davidson
State of Alaska
House of Representatives .
RECE1IvtO ;

Box V
Juneau, AK 99811

Dear Representative Davidson:

These comments are offered in support of HB 210, as requested in
your letter of March 16, 1989. As you may know, the National
Park Service 1is guided in its management activities by the
fundamental purpose of parks as described in the National Park
Service Organic Act of 1916 (16 USC, Sec. 1). Specifically, the
fundamental purpose of National Park Service managed units is to
"_.. conserve the scenery and the natural and historic objects
and the wild life therein and to provide for the enjoyment of the
same in such manner and by such means as will leave thenm
unimpaired for the enjoyment of future generations.” In ligbl of
this Congressional mandate, the Service seeks to support those
actions by governmental and private entities which serve to

protect the environment.

Alaska has taken an early, forward-looking approach 1in its
efforts to address instream flow needs for fishery purposes. The
net effect of HB 210 will be the protection of instream flows for
the safeguard of fishery values. If Alaska adopts an 1instreanm
flow law having the basic contours of HB 210, it will have the
opportunity to avoid some of the problems which have been
encountered in the lower forty-eight states.

By setting aside the water flow necessary for a healthy fishery,
Alaska can avoid the problems often encountered elsewhere of
attempting to "repair" aquatic systems once they are "broken."
By informing prospective appropriators of an outstanding
reservation of water for the protection of fishery needs, the
intent of the prior appropriation doctrine will be served, giving
appropriators a reasonable degree of certainty.

While the intent of HB 210 is laudable and fully supported by the
National Park Service, certain concerns arise about possible
misinterpretation of its language. Specifically, the flow of a
lake may not be the best measure of protection for lake Tfishery
values. Lake level maintenance may be a better measure.
Similarly, the language does not explain how co reserve the



Actinfl

quantity and priority of instream flow in streams without
presently identified fishery values if such fisheries are found
later. Also, the language may prevent the Alaska Department of
Fish and Game from modifying instream flow requirements when data
or resource sensitivity indicate the need. Any possible
ambiguity in the bill should be eliminated at this time to avoid

future conflicts.

Thank you for the opportunity to review HB 210 and offer comments
from the perspective of the National Park Service. We encourage
the State of Alaska®"s efforts to protect its natural resource
values. Please feel free to call upon me or ry staff if we may
be of further assistance 1in moving this important initiative

forward.

Sincerely,

Richard J.Stenmark
Regional Director



United States Department of the Interior

BUREAU OF LAND MANAGEMENT
ALASKA STATE OFFICE

m

701 C STREET. BOX 13
ANCHORAGE. ALASKA 99513-0099 ggg)/woo
April 21, 1989
Honorable Cliff Davidson R E_Lﬁﬁ‘fiU
District 27
Box 746

Kodiak, Alaska 99615

Dear Mr. Davidson:

My staff has reviewed the proposed legislation, House Bill 210, concerning the
reservation of Instream Flows in waters important for fish. We fully support
the concept of establishing an instream flow reservation in rivers, lakes and
streams important to fisheries. This bill will recognize and allow us to
ensure the necessary protection and reservation of water resources on public
land critical to fisheries habitat.

The process of reserving a percentage of mean annual flow will provide an
administratively efficient method of appropriating water for the critical
fisheries. This use of percentages of mean annual flow of a water body
(Sec.46.15.146a) may not ensure protection of fishery habitat in some areas,
however, we feel it is a good starting point to acknowledge the instream
reservation for important fisheries. We feel Sec.46.15.146a will allow the
needed flexibility to adjust the instantaneous flow reserved to ensure
maintenance of fish habitat. It was refreshing to see that all fisheries were
included in this legislation and it was not limited to anadromous fish.

Thank you for the opportunity to respond to this proposed bill.

Sincerely,

State Director, Alaska

Public Lands USA: Use, Share, Appreciate



United States Department of the Interior

BUREAU OF LAND MANAGEMENT

_ ALASKA STATE OFFICE

\oril 7 13"8%” Bradner 222\ Tth Avenue, #13
p ; ANCHORAGE , ALASKA 99513-7399

7200/6700
(930)

Representative Cliff Davidaon
District 27

Box 746
Kodiak, Alaska 99615

Dear Representative Davidaoni

My staff has reviewed the proposed legislation, House Bill 210, concerning the
reservation of Instream Flows in waters important for fish. We fully support
the concept of establishing an Instream flow reservation in rivers, lakes and
streams important to fisheries. This bill will recognize and allow us to
ensure the necessary protection and reservation of water resources on public
land critical to fisheries habitat.

The process of reserving a percentage of mean annual flow will provide an
administratively efficient method of appropriating water for the critical
fisheries. This use of percentages of mean annual flow of a water body
(See.46.15.146a) may not ensure protection of fishery habitat in some areas,
however, we feel it is a good starting point to acknowledge the instream
reservation for important fisheries. We feel Sec.46.15.146a will allow the
needed flexibility to adjust the instantaneous flow reserved to ensure
maintenance of fish habitat. It was refreshing to see that all fisheries were
included in this legislation and it wee not limited to anadromous fish.

Thank you for the opportunity to respond to thin proposed bill.

Sincerely,



United States Department of the Interior

GEOLOGICAL SURVEY
Water Resources Division
4230 University Drive -Suite 201
ANCHORAGE ALASKA 99508-4664

March 6, 1989

Mr. Christopher Estes

Statewide Instream Flow Coordinator
Alaska Department of Fish & Game
Division of Sport Fisheries

Research and Technical Services Unit
333 Rasberry Road

Anchorage, Alaska 99518

Dear Mr. Estes:

In a phone call with Gordon Nelson on February 6, 1989, you requested that
we review our streamflow records and revise a letter that 1 wrote to you on
November 9, 1987. Bob Lamke reviewed the records and determined that there
are now 171 streams that have continuous historical flow records of ten or
more years. An additional 55 stations have a record length of five to nine
years, and about 90 have record length of one to four years. These numbers
do not include stations on streams that are regulated, because regulated
streams can not be used for comparative regional statistics.

We have not done any regional analyses since the November 1987 letter, a
copy of which is attached. If you have any questions, please contact me or
Bob Lamke at 271-4138.

Sincerely,

Ph:
DISv.LJ.VA URSXCA.



United States Department of the Interior

GEOLOGICAL SURVEY

Branch ofAlaskan Geology
4200 University Drive
Anchorage, Alaska 99508-4667

March 23. 1989

The Honorable ClifTDavidson
Co-Chairman. House Resources Committee
State ofAlaska

House of Representatives

Box V

Juneau. Alaska 99811

Dear Mr. Davidson:

Thank you foryour letter of March 16. 1989 concerning legislation requiring an
Instream flow reservation In rivers, lakes, and streams Important to fisheries. Qur Water
Resources Division Is extremely knowledgeable about water problems inAlaska. Consequently.
lam taking the liberty of forwarding your letter to PhillipA. Emery. District Chief of the Water
Resources Division offices InAlaska.

The Branch ofAlaskan Geology, which isunder my direction, isconcerned with the
general geology of Alaska, and especially mineral resources, geologic mapping, engineering
geology, and geologic hazards.

As a scientific research organization, we are always anxious to help the State
Legislature in any way we can.

Donald J. Grybeck
Chief
Branch ofAlaskan Geology

cc: PA. Emery



United States Department of the Interior

geological sura f.t
Waier Re.-omres Di*.Mon
4230 Uraversity Driv* -5uit>- 201
ANCHORAGE ALASKA 90308 Uso4

March 27, 1089

?2.rH-r..-rre>rl*v ClLiff Davidson
Hcufo «E F.cpiejcntACives

Box V

J =lee.u, Alaska 99811

Doer Duvidaon:

A copy of youv proponed legislation @I 210) and supposing docarcc-nts, which
v*r* soot tMr . Donald Grybeck, Chief of tha Branch of Alaska Geology of
mh-S, have l.pen forwarded to this office. A5 a resource *Information agency
vIith neither regulatory nor enforcement powers or responsibilities, the
C~"i] <Blatl Survey is unable to "take a position” on legislation. After review
of rhe p-opcred bill, hovyver, we would offer the following comments and (or)
quo-."tions for your conside.ration:

1. Determination of the mean annual flow -= for many, and perhaps most,
scv-fairs in Alaska, aereamflow data have not been collected over a long
enough period (at least 5 years of daily discharge records?) to allow
computation of a meaningfull value for mean annual flow. For most
fitrt sms , then, che mean annual flow value Is based on correlation of a
few discharge measurements with simultaneous discharge at the nearest
long-term, ccntlnous record station. If that correlation is a tenuous
one, the calculated or estimated mean annual flow will be suspect.
Equations have been developed by several investigators to estimate mean,
annual flew of a stream from its basin characteristics, primarily
=tiillnag* area and precipitation However, if 90% of the total yearly
flo-f of a stroam takes plat* during a short, 2- to 3-week period ac
.opting breakup (North Slope streams, fur example), la che mean annual
flew "»ftlee a meaningful one?

2. Pol-_t/loeaflon on stream at which the 30% (winter) or 60% (summer) of
%an annual flow critierlun specified ir. the proposed legislation wLIlI
be applied == discharge may vary along a scream due to gains from
tributaries and seepage from ground water and losses due to Infiltration
into the stream bed. Under winter low-flow conditions in particular,
streamflow may equal or exceed 30% of the mean annual flow at one point
while st other points on the scream there nay be no flow.

3. Documentation/verification of flow —= it may be extremely difficult, if
not Impossible, to raocaaure or accurately determine flow under let* In

winter.



4. Gal.-CClsn c¢f cha 30% and Gr\ criteria - Although -h;.io "al.<*s have been

esfvily foure tested" Ln oth-t St.it*s. they Appropriate for
shet I<C». 6.1 in which flows may br affected (.educed’ éy re-t. M .i?

-itntaa foir as long a* g0 3 months? '
o*f e 5 51 eemld have, doubil*s W en [svuvSr) -r.leng'h in the course -.f
virt up .10, hat there appears to n.vide Tatit iiw *>v dr i-. menina*-.lon
>-m -"ivv and application of the value of anv.iel flow within th*

1 o0os writton.

s ibhee Oi FyJ, f

Mo d-
Philip A Emery *

District Chief



United States Department of the Interior

GEOLOGICAL SURVEY

Water Resources Division
4230 University Drive - Suite 201
ANCHORAGE ALASKA 99508-4664

Christopher Estes November 9, 1987
Statewide Instream Flow Coordinator

Alaska Department of Fish & Game

Division of Sport Fisheries

Research & Technical Services Unit

333 Raspberry Road

Anchorage, Alaska 99518

Dear Mr. Estes:

This letter 1is in response to your 1inquiry as to whether a mean annual
discharge can be calculated or estimated for all streams in Alaska.

Yes, a mean annual discharge value can be Jstermined for most streams;
however,,che quantity and quality of the data base and analysis used to
derive this value for a given stream will limit its statistical reliability.
We would therefore strongly urge that che presentation of these values, or
for chat matter any flow calculations or estimates that are reported, also
reference the data source or sources and include a summary of che analysis
used to derive a value and its confidence intervals.

There are over 8,400 named streams in Alaska and many more un-named screams.
Of them, only 160 have continuous historical flow records of ten or more
years (long-term record), 55 have a record length of five to nine years, and
95 have a record length of one to four years. A few streams have short-term
seasonal records. The remaining streams have no continuous records. From a
statistical perspective, stream-flow statistics from screams with ten or
more years of record are considered statistically reliable for use in
regional flow analysis. Any flow value derived from a data base of shorter
duration should be examined to see if there is sufficient range in discharge
and whether it can be compared to long-term streamflow data at nearby
stations or within Che region. Adjustments can be made tn che short-term

data to reflect flow conditions over a longer time period.

It is recognized that deriving a value from a limited data base and
presenting the results with proper qualifiers is better chan not having any
value at all. IT possible, a statistical assessment of a value derived from
a limited data base should be made or proper qualifiers should be presented;
otherwise, use of che value could result in serious misinterpretations and

decisions using chac information.



An analysis and "brief discussion is attached for some of che available
methods for estimating a mean annual discharge for ungaged streams having no
data. Mean annual discharge of screams on or near a scream-gaging station
with a long-term record can easily be calculated and applicable adjustments
made. Methods for correlating discharge measurements at ungaged sites co
gaged streams are available. The methods that have been used in Alaska are

discussed in:

Scully, D. R., Krumhardt, A. P., and Kernodle, D. R.,
Hydrologic Reconnaissance of the Beluga, Peters Creek, and
Healy Coal Areas, Alaska: U. S. Geological Survey Water
Resources Investigations 81-56, 71 p.

Savard, C. S., and Scully D. R., 1984, Surface-Water Quantity
and Quality in the Lower Kenai Peninsula, Alaska: U. S.
Geological Survey Water-Resources Investigation Report 84-

4161, 62 p.

Alaska has only one active stream gage per 7000 square miles as opposed to
an average of one gage per 400 square miles in the lower 48 states.
Obviously, che best solution to deriving reliable stream flow values for
Alaska would be to expand our gaging-station network, and maintain a
sufficient number of stations to insure that long term records can be

developed.
I hope this provides you the information requested.

Sincerely,

=Thllip A. Emery
District Chief

Attachment



EXAMINATION OF METHODS USED TO ESTIMATE MEAN ANNUAL DISCHARGE IN ALASKAN STREAMS

R. D. Lamke August 21, 1987

Techniques that can be used to estimate mean annual discharge at ungaged 3ites
throughout Alaska were provided in a report by Bruce Parks and Robert J. Madison in
the 1985 report: “Estimation of Selected Flow and Water-Quality Characteristics of
Alaskan Streams™, U.S. Geological Survey, Water-Resources Investigations Report
84-4247. In order to use the techniques, some degree of technical expertise is
required. However, the specific methods of estimating annual discharges are just a

portion of the report. A discussion of the pertinent parts of the report follows:

The lest method (of those examined in the report) to estimate average discharge
(cubic feet per second) of a stream throughout the year are equations that use
drainage area of the basin and the mean annual precipitation averaged over the
basin. The maps used for drainage area were standard U.S. Geological Survey
contour maps of 1:63,360 and 1:250,000 scale. Precipitation should be determined
from an isohyetal map issued by the National Weather Service in 1972 entitled "Mean
Annual Precipitation™. It is important to use che same methods and maps used to
derive the equations. A level of knowledge 1is required to determine drainage "rea
in that the location of the site in question for which the mean annual discharge is
desired has to be located on a USGS contour map, the drainage basin boundaries have
to be defined on the contour map, and the drainage area has to be measured. The

general definition of che drainage area boundaries needs to be transferred to che



isohyetal map (NWS, 1972) and an average precipitation (inches) determined by

averaging values of precipitation from several equally-spaced locations within the

drainage boundaries defined on the isohyetal map. IT the drainage basin 1is

relatively small, the precipitation value on the NWS map at the point of interest

is sufficient.

*nd Madison (1985, p. 26-27) developed a statewide equation and regional

equations to estimate mean annual discharge. They state (p. 26) that in southwest,

northwest, and Arctic Slope regions, where they are few data available, statewide

equations offer the best alternative for estimatingflow atungaged sites.

The mean annual discharge can be estimated by using aformof theequation:

Log - Log a + bj Log A + b™ Log P

where QA is mean annual discharge in cubic feet per second
a * regression constant
A » drainage area in square miles

P * mean annual precipitation in inches

bj and b2are regression coefficients

An equivalent form of the equation is:

QA_aAbIBZ



Values within the range of drainage area and precipitation used in the derivation

of the equations should be used. The ranges used are presented below:

South-
Statewide Southeast central Yukon
Range 1in area: lower 2.5 2.5 4.7 9
(Mmi2) upper 321,000 226 20,600 321,000
Range in precipitation: lower 4 60 10 12
(inches) upper 280 280 160 80

Reliability of the equations 1is the highest where sufficient streamflow data are
available. Therefore, equations are less reliable where data are sparse. There Iis
no map which shows the locations of the gages used to determine the equations for
mean annual discharge. However, figure 1 (Parks and Madison, 1985) showj the
locations of the 246 gaging stations used in WRI 84-4247. Of these, 172 were used

in computing the regression equations for mean annual discharge.

Regression equation theory is briefly explained on pages 10 and 11 of Parks and
Madison (1985). The measurements of the accuracy of the eauations are discussed in
paragraphs 1 and 2 of page 11 and evaluations of che equations are discussed on
pages 19 and 26. Table 5 on Page 27 gives the log of the regression constant,
regression coefficients, and error statistics of the equations derived to estimate

mean annual flow, Q. In using these equations, it is helpful to know that "a" 1is

the antilog of Log a and the logarithms are to base 10.



The standard error of estimate is given in log units. Standard errors in log units
are more understandable when expressed in (+) and (-) percent. The standard errors
shown are standard errors of estimate (SEE); a more common method of expression is
to give the standard error of the regression equation (SER). (See discussions on
the two types of standard errors on pages 17-19.) The equations and error
information given in table 5 of the report have been reformatted to incorporate

some of the information discussed ir. the two preceding paragraphs.

South-
Statewide Southeast central Yukon
a (0.0309) (0.347) (0.0468) (0.00912)
Log a -1.51 -0.46 -1.33 -2.04
bl 0.98 1.01 0.96 1.05
b2 1.19 0.68 1.11 1.39
n (sample size) 172 66 56 32
r2 (coef. of determination) 0.98 0.92 0.97 0.99
SEE (log units) .15 .14 .16 .10
(+) percent (41) (3%8) (45) (26)
(-) percent (29) (28) (€1 (2D
SER (log units) (0.123) (0,114) (0.133) (0.077)
(+) percent H3) (30) (36) (19)
(-) percent (25) (23) (26) (16)

Note: The values in parenthesis are not given in the report by Parks and Madison,

1985; but they can be estimated from che information in the report.



A summation of the methods to compute flow characteristics in WRI 84-4247 i9 given
on pages 88-92 of the Tfollowing publication (Appendix C of this publication

contains the precipitation map):

Entrix, Inc., 1986, Best Management Practices for Placer Mining, Technical Report:

Alaska Department of Fish and Game, Division of Habitat, Juneau, AK, 250 p.

There are other reports that present methods, utilizing regression equations of
basin characteristics, to determine mean annual discharge. The two that are the
most readily available are for U.S. Forest Service areas in Alaska and che other is

for the Cook Inlet sub-region. The references are:

OTT Water Engineers, Inc., 1979, Water Resources Atlas for USDA Forest Service,

Region 10 Juneau, Alrska: Redding, Calif., 7 p., 5 appendices.
Freethey, G.W., and Scully, D.R., 19p/), Water Resources of the Cook Inlet basin:

U.S. Geological Survey Hydrologic Investigations Atlas HA-620, 4 sheets.

A subjective comparison of the results of determining average discharge using
methods 1in these two reports with results from Parks and Madison (1985) was made.

Some observations follow:

FOREST SERVICE

1. The author"s selected the stations to use. They arbitrarily excluded stations

with significant glacier areas.



COOK

The precipitation maps presented 1in the report have to be used in the

regression equations.

Results for average discharge seem to be quite good. However, there is an
element of cross-correlation involved; because runoff data were used as an aid

in drawing the precipitation maps.

However, in spite of the above drawbacks, | would recommend that mean annual
discharges be estimated for comparable (maritime, 1is. and, non-glacial) streams
in Southeast Alaska and Chugach Forest using this method. The result should

be compared with the results from using the methods in WRI 84-4247.

INLET

The mean elevation of the drainage basin has to be determined for use in the

equation presented in this report.

Results (in terms of standard error of the vregression (SER)] using the
equation presented in this report are better than results from methods given

in WRI 84-4247.

In other regional analyses (unpublished), 1 have found chat including a third
variable (besides area and precipitation) reduces the standard error of che

equation and this third variable is significant at che 97. level.



Other methods to estimate average discharge at ungaged sites involve making several
measurements of discharge at the site and comparing their discharges with
concurrent flow at an index streamflow station; or to determine runoff from
"runoff" maps. The Ffirst method 1is expensive. The second method is not very
accurate and the potential error can not be quantified. Also, only a few areas of

the state have regional runoff maps.



United States Department of the Interior

FISH AND WILDLIFE SERVICE
NATIONAL ECOLOGY RESEARCH CENTER

2627 Redwing Road - Creeks 1d« One
Fort Coll 1ns, Colorado 80526-2899

April 5, 1989
In Reply Refer To: A5B:  705.02
FVS/Region 8/NERC

Representative, CIliff Davidson
State of Alaska

House of Representatives

gox V

Juneau, AX 99811

Dear Mr. Davidson:

We have received the copy of House Bill 210 which was sent for review. | hed
already received a copy from personnel of Alaska Department of Fish and Gare
and have discussed the advantages of such stream flow protection wit! Hr.
Christopher Estes on two occasions.

Let ne congratulate you ior the foresight which this bill reflects in
reserving Instream flows for the benefit of protecting the fishery resources

of Alaska.

Alaska Is in the unique position of b#ing able to reserve from future
appropriation a portion of the water nu» flowing In its streams in order to
maintain the stream habitat conditions necessary for existing frgh levels of
fish production. By enacting such legislation well in advance of any real
conflict with consumptive uses of water the state can maintain certainty in
the appropriation process into the future. Most instream flow legislation in
the lower <8 states has cone about after stream flows had been severely
depleted and fisheries were degraded or eliminated. Under such circumstances
the threat of a "taking"” of water rights has always been the most
controversial aspect of instream flow legislation. Sec.46.15.146(b) protects
existing water rights quite nicely and should therefore direct attention to
future appropriations being nede while adequately protecting the Fishery needs

for water.

Lastly, Sec.45.1S,146.(c) allows for site specific studies to be called for
when 1n the future there is a challenge to a specific stream reservation by a
proposed off-stream use. Our experience has shown that a detailed study
always allows for sore adjustments In stream flow without significantly

Impacting the fishery.

I hope the Alaska State Legislature enacts this bill because 1t will provide a



nodel to the humid eastern U.S. States, many of which are presently
considering Instream flow protection.

Sfncarely,

Clair B. Stalnalcer
Chief, Aquatic Systems Branch



United States Department of the Interior

FISHAND WILDLIFE SERVICE
IN REPLY REFER TO: 1011 E.TUDOR RD.
WRB/3703F ANCHORAGE, ALASKA 99503

APR 1 0 1989

Representative Cliff Davidson
Co-Chairman, House Resources Committee
State of Alaska House of Representatives
P.O. Box V

Juneau, Alaska 99811

Dear Mr. Davidson:

Thank you for your letter of March 16, 1989, and the opportunity to review and
comment on House Bill 210.

The U.S. Fish and Wildlife Service (Service) is directly responsible for the
management of land and water resources on approximately 77 million acres of
National Wildlife Refuge lands in Alaska. In addition, the Service serves in
an advisory capacity to other agencies on such water-related issues as Federal
Energy Regulatory Commission permits and licenses, Federal water resource
development projects, U.S. Army Corps of Engineers permits, and other water
issues as they may pertain to fish and wildlife populations or their

habitats. Needless to say, the Service has a very strong interest in any
legislation that may affect the management of water resources.

We believe House Bill 210 has the potential to ensure a high level of
recognition and protection for aquatic habitat areas. House Bill 210 also
assures appropriate attention to assessment, evaluation, and preservation of
aquatic resources. The bill has the potential to greatly reduce the cost of
guantifying water rights to public agencies.

The percentages of the mean annual flow that are proposed for use In House
Bill 210 were derived by employing the Montana (Tennant) Method of
recommending instream resource maintenance flows. The Montana Method has
received extensive use by the Service throughout the United States. The
method has been used for assessing individual water resource development
projects, regional comprehensive river basin management plans and National
water use assessments. We believe the application of this method is entirely
appropriate and consistent with its intended use.

We believe consideration should be given to reserving instream flows to
maintain water dependent wildlife habitat areas. Wetlands adjacent to many
streams and lakes are critical to maintaining both wildlife and fish
populations. Oxbow lakes, for example, are some of the most productive
waterbodies for waterfowl and other wildlife. Many oxbow lakes are totally
dependent on water levels of adjacent streams. Furbearers such as beaver,
muskrats and river otter are totally dependent on aquatic habitats.

The Service has formally asserted Federal Reserved Water Rights on all waters
within the boundaries of the National Wildlife Refuge System in Alaska. These
water rights are baaed on the withdrawal of Federal lands and waters for
specific refuge purposes, including maintenance of fish and wildlife
populations and their habitats. Although there has been no quantification of



the assertions, they are valid existing rights that are senior to any
appropriation that may occur as a result of this legislation. The Federal
Reserved Water Rights presently in place would not be affected by the passage

of House Bill 210.

The following are specific comments and recommendations that we would like you
to consider:

1. House Bill 210 does not specify in whose custody the reservation is to be
held. We recommend that Section 1.(a) be amended to specify that the
reservation be established in the name of the Commissioner of the Alaska
Department of Fish and Game. This amendment would make the proposed
reservations consistent with other instream flow water rights now held,
applied for, or yet to be applied for, by the Department of Fish and Game
under existing legislation.

2. We concur with the language in Section 1.(a) that states "...the
Commissioner shall reserve...instantaneous flow." To make this
legislation effective we encourage you to retain this language. Our
support for this legislation is based on our belief that this is a major
step toward water allocation for natural resource purposes.

3. The author of an explanatory attachment to the bill repeatedly referred to
"anadromous fish” and "anadromous fish streams™. We support the broader
wording of the bill which would allocate instream water for all fish.
Because of the even broader purposes of the Service, and of the Alaska
Department of Fish and Game, we recommend that Section 1.(a) be amended at
line 12 to read "...upon receipt by the Commissioner of an application to
appropriate water from a river, lake or stream that is important for the
spawning, 1incubation, rearing, or migration of fish, or that is important
for game and non-game birds or other wildlife, the Commissioner shall
reserve an instantaneous flow in the river, lake or “otream for the
instream use of the fish and wildlife and to maintain existing habitat for
fish and wildlife.” (Underlined words are added.) Section I.(c), line 6
should also be amended to include "wildlife."”

4. We believe it is essential that the intent contained in Section 1.(d) be
retained. With the existing regulations in effect, the priority date of a
State water right is considered to be the date of application. As noted
in Section 1.(a), a reservation of instream flows will be made only after
an application for an off-stream use is received. Section 1.(d) removes
any confusion as to the priority date and the intentions of the proposed

legislation.

IT you have any questions, or if we may be of further assistance, please
contact Rowan Gould at (907) 786-3522.

Thank you again for the opportunity to review and comment on this proposed
legislation.

Regional Director
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March 28, 1989

Honorable Cliff Davidson TAECEIVFH 30

Co-Chairman, House Resources Committee
State of Alaska
House of Representatives

Box V
Juneau, Alaska 99801

Dear Mr. Davidson:

The National Marine Fisheries Service (NMFS) has reviewed the
copy of House Bill 210, legislation /hich you have introduced
that would require an instream flow reservation for rivers,
lakes, and streams important to fisheries.

The legislation 1is intended to ensure that commercial, sub-
sistence, and recreational fisheries are maintained at or above
current levels. The proposed reservation of instantaneous fTlows
of 30 percent and 60 percent of the mean annual flow for winter
and summer periods should adequately protect fish habitat upon
which these fisheries depend.

The proposed legislation does not state a minimum time period
required as a base for determining mean annual flow. Less than
300 Alaska streams and rivers have a continuous period of record
for flow of one year or greater. In most cases, therefore, the
burden would be on the applicant to estimate mean annual flow
and demonstrate that a diversion would not affect flow reserva-
tions. Specific procedural standards are needed to guide
applicants so that flow estimates are meaningful.

Although there are a number ways to estimate flows required for
fish habitat, the proposed Tenant or Montana method would suffice
when a diversion 1is first considered. Other techniques (such as
the Instream Flow Incremental Methodology) provide more precise
estimates of what changes may occur in fish habitat at different
flows. IT necessary, applicants could be required to use these
instream flow techniques at a later stage to demonstrate that

diversions will not jeopardize fish habitat.

The success of this legislation in protecting fish habitat will
in part be related to the oversight and review of instream flow

studies. In particular, the design, methods, and results of any
instream flow study will require careful scrutiny by objective
third parties. Because of NMFS 1involvement in the review of

Federal Energy Regulatory Commission hydropower license and
exemption applications in Alaska, we maintain expertise in
instream flow studies. We are available to assist in the review



of instream flow methods and for consultation on
instream flow studies.

Thank you for the opportunity to comment.

Sincerely,

Steve Pennoyer
Director, Alaska Region

NMFS contact person: John Hamilton

EPA, Anchorage

cc: ADFG, Douglas
Nadeau ADEC, Juneau

FWS, Juneau,
ADNR, Juneau



United States Forest Alaska Region p.o. Box 21628
Department of Service Juneau, AK 99802-1628

Agriculture

Reply to: 1500

Honorable Cliff Davidson

Alaska House of Representatives
Box V

Juneau, AK 99811

Dear Mr. Davidson:

Thank you for the opportunity to review House Bill 210 which requires instreari
flow reservation in rivers, lakes, and streams important to fisheries.

We have the following technical comrents concerning House Bill 210:

1. The tenant method on which the bill is based is best suited for large
streams with low flow variability. Streams draining the National Forests of
Alaska are generally short, very flashy (the ratio of high to low flows is very
high) streams. It would be desirable if the bill could be regionalized in its
instream flow determinations to account for the variability across the State.

2. The seasonal ability of the flows is not accounted for with respect to
two main points: (1) the fall flushing flews which cleanse the gravels would not
occur: Possible Solution - perhaps during the peak runoff month, a 14-day
peric of 200% of the mean annual flow should be specified? and (2) it does not
address the critical low flows (for example the calculations are based upon mean
annual flow but does not account for the 10 day and 30 day natural low flows
when salmon eggs are in the gravel and fry in the streams): Possible Solution -
Perhaps the standard should be during low flow months when mean monthly flow is
<30% of the mean annual flow, then the mean monthly flow should be the mininum

flow.

3. The Forest Service Alaska Region®s fish passage designs for habitat
enhancement structures nay not be compatible with the minimum flow standards.

Present designs are based upon natural stream flows.

4. The rearing habitat for salmon and trout would be greatly reuuced by a
40% flow reduction because the largest percentage of fry are found in the
off-channel and side channel areas of the main streams.

5. The tenant method is designed primarily to address consumptive water
use. Since hydroelectric and mining are nonconsuirptive uses, detailed instream

flow determinations would still be necessary.

Caring for tha land and Storing Paopla

FSF1200-2«]7.831



Mr. Davidson 2

Again thank you for the opportunity to cament on the technical aspects of your

call* If 1 °r ~ Staff ~ of further assistance, please do not hesitate to

Sincerely,

Regional Forester

Cirlng for Iho Land end Serving People

P3-S200-2B(7-821



United States Sail 201 East 9th Avenue, Suite 300

Department of Conservation Anchorage, Alaska 99501-3687

Agricufture Service Telephone: (907) 271-2424

April 5/ 1989

Representative Cliff Davidson
State of Alaska

House of Representatives

Box V

Juneau, Alaska 99811

Dear Representative Davidson:

In response to your request for comments on Alaska House Bill
210, (legislation requiring an instream flow reservation in
rivers, lakes and streams important to fisheries), we are
unable to provide a thorough and detailed position paper on
the bill as requested due to the limited time available.
However, we would Ilike to provide the following information.

The U. S. Department of Agriculture, Soil Conservation Service
(5CS) in Alaska provides technical assistance to private
landowners and local units of government for the management of
soil, water and related resources; these services are provided
through Soil and Water Conservation Districts within the
Alaska Department of Natural Resources. We believe there is
an opportunity to assist with your request through the SCS
Cooperative Snow Survey Program, where we collect and publish
monthly snow accumulation and annual precipitatio”™ data.

These data are used by many 3tate and federal natural resource
managers throughout the state and the data 1is especially
useful for the determinations of mean annual streamflow upon
which HB210 1is based. They can help relieve the burden on DNR
when estimating available flow, and especially applicable for
correlating discharge measurements at gaged streams with
ungaged streams where historical snow survey data are

available.

The Snow Survey Program consists of approximately 200 long-
term snow measurement sites. Currently 53 of these include
shielded precipitation gages that measures total annual
precipitation. However, these shielded gages are providing
data consistently different from the unshielded National
Weather Service (NWS) gages. The unshielded gages are
severely affected by wind and in the windy regions, all but a
few of the unshielded gages are reporting a significant
undercatch of true snowfall or winter precipitation;
windshielding 13 generally not necessary during summertime
rainfall events. A comparison of the NWS unshielded and SCS
shielded gages located at Barrow and Barter Island on the



Arctic coast provides an indication of tv.3 size of this
problem: After 12 years of concurrent record, the shielded
gages catch 3 times more moisture during the 5 coldest winter
months, 2 times more for the 9-month winter season, and
between 1.5 to 1.8 times as much for the whole year than the
unshielded gages (Clagett, 1987). This effectively provides
an understanding of why the North Slope hydrology was so
severely underestimated relative to the road construction
north of the Brooks Range. The North Slope may well represent
the "worst case," but the problem of under-caught and under-
reported precipitation (snowfall) 1is true throughout the state
with few exceptions, and is an important consideration for
instream flow reservations.

The SCS Snow Survey Program is currently working on two
projects that have important significance to HP210: the first
project is to establish a windshield study of the best known
and proven windshields (the Wyoming shield for unstaffed
locations, the Canadian National Standard Nipher Shield for
staffed locations). The shielded gages will be compared with
the United States standard unshielded gage - all to be rated
against a continuous wind speed record. We see two immediate
benefits of this effort. The first would provide a
calibration factor for adjusting the unshielded catches of
record to date. The second 1is a much more accurate
measurement of precipitation. More accurate estimates of the
mean annual flows required by HP210 could be provided, as a
result, within two years.

Our second project is to establish several hundred brand new
precipitation gage locations statewide, including the large
data void areas of western and southwestern Alaska, a critical
area of consideration relative to HB21Q. This proposal will
have data collected by volunteers who will also pay the major
cost of the gages. The gages will be equipped with proper
windshielding. This could have an even greater 1impact on
HB210 in very few years by providing a much denser data

network.

Several years ago SCS began a cooperative program of climate
data collection through secondary schools. Long-term quality
data was not the original objective, but it now appears it
will be a highly successful side benefit. Schools are looking
for learning projects. Five schools started out collecting
excellent data. Twenty-nine more have now requested
assistance. We have developed an 1i1dea through the Alaska Soil
and Water Conservation District that encourages the schools,
especially small rural schools, to read precipitation gages
each day of the schoolyear. We believe a high percentage of
rural schools may want to participate.

These two SCS projects, as you can see, would have a positive
benefit on HB210. Our 1interest, and the support by the
conservation district, encourages success in these efforts.



However, the timing may not meet the immediate need of HB210
due to budget limitations. Both projects are in the state"s
best interest and we are anxious to share, and in fact, are
looking for cooperative support. Estimating accurate mean
annual streamflow can only be done through an accurate data
collection system, and HB210 can only be implemented if good
data 1is available which is the reason we have noted the above

collection information.

A positive aspect and potential benefit of instream flow
reservations not discussed 1in detail is maintenance of water
quality through the dilution or mixing of nonpoint source
pollutants. The potentially higher flow levels assured by
HB210 would provide a higher level of dilution and, as such,
instream flow reservations could be considered as a water
quality Best Management Practice (BMP). This 1in turn will aid
industries such as placer mining, timber harvest and
agriculture, in meeting Alaska water quality standards.
Therefore we recommend that reservations of instream flows be
identified as a water quality strategy 1in the state"s Nonpoint
Source Pollution Control Management Plant to EPA, as required
by Section 319 of the Water Quality Act of 1987.

As a side 1issue, | personally see two considerations relative
to the proposed legislation. One is the critically important
benefit to our great fisheries resource. I believe there 1is a

3till greater fisheries potential through appropriate
management and stewardship for which thi3 legislation can

benefit.

A contrad.ctory issue, however, 1is the potential negative
impact on other resource development. I can see, if the base
flow reservation of a stream or streams is not known 1in
somewhat absolute terras, that this could be used as a project
limiting factor. The enactment of HB210 would certainly give
such reasoning significant credibility. Paragraph (c¢) of
HB210 suggesting "An analysis of data obtained from an
instream flow study....... " is a tactic that can be used to
limit or stop a viable development until the study was
complete. My recommendation, 1in the interest of other
resource considerations, particularly toward the development
of these resources, would be to have language 1in the bill
allowing a decision based on existing data even though it was
not considered as the most exacting. We believe existing
data, especially from accurate collection systems is
sufficient to carry out the intent of this legislation if
resource managers realize that the reservations are really no
more than a reasonably accurate estimate. You might give this
aspect some more thought when considering this legislation.



Specific questions related to the water quality benefits and
the Alaska Cooperative Snow Survey Program will be answered
upon your request.

Sincex»iy7 b

Burton L. Clifyorrd \
State Conservationist i

Attachment

cc: Lennie Gorsuch, Commissioner, Department of Natural

Resources
Dennis Kelso, Commissioner, Department of Environmental

Conservation
Rod Swope, Deputy Commissioner, Department of Natural

Resources
Norman Cosgrove, Chairman, Soil & Water Conservation

Boa rd
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Snowfall Measurements

in the Arctic

George Clagett

Soil Conservation Service, Anchora/e, Alaska 99501

I. Ihtroduction

Arctic winters sre daracterizd by month* of very low
tEpartaes, infregent end ligiecesity sovfall, end
inceuent wind, the nun of which preclude* much hope of
pocuret* srowfall measurements urinf traditiaal method™. A
precipitatin gauge without artificial windshielding he* liule
chance of catchiing a correct amount of new moisture fallirgout
of a wind-driven Arctic snovitorm.  In the mid-19703, the
Uhiversity of Wyoming produced a windshield after 7 yean of
research this incluced tests inawind turel [Rtchard, 1973], It
provided srovfall catch in an exqosed, windy area tret was
within 7% of the catth in a forestrotected area. This rgort
compares sowfall catdes using Wyoming  windshielded
gauges with catches using NWS  nonshiiellded gauges at Barrow
and Barter Island on Alasla™s Arctic Coast for the lest 12 yean.
These measurements are alo compared with nearby
measurements of the tundra snowv-watter equivalent (SAE) .

2. Methods

The Wyomiing windshield axrsists of two concentrric rings of
snowfences surrounding tre precipitation storege can arifice. A
olid framenwork elevates the 132-m @l avowfence meth.  The
outer circle 53 m off tte ground and 5.1 m  in diareter, tha
imer drcdle 524 m off the ground and 3 m indiareter. The
rirgs of facing are canted innard st the bottom, 30* from the
vartical for the auter rirg and 43" for tre imer rirg, to form a
cup or furel effect The leel of the storage can arifice B2.4
m above the ground surface (e., leel with the top of tre imer
rirg of facirg).

The furel shape ita aitical pert of the design, since wind
hittarg tre leading edge of the fencing is forosd downward and
undermeath the gauge ratrer then over tre . This calses air
speed below tre gauge to ncreaae sligitly inorder for the larger
air volume to pais. With the incressed Sir speed below b=
facirg, mdownward pressure gradient s creeled within the
facirg, causingmow penicles clearing tre top of the gauge ©
settle aut within the fencing and 1o falll ino the can.  Research
Suggests et the snow pessing under the gauge isprimmi j iifl
material and snow at tre 3-m eleation B primarily new
snowfall

The precipitation cans mounted within tha Wyoming
windshields are storage device™ with an antafreeze solution and
an evgooratia-inhibitirg ail laer.  The storage-type gauge Ba
besic requirement of rawote, seldomvisited locatias, which
arstitute te bulk of the network of 23 active Wyoming
windshields in Alaska monitored by the SCS.  Frequency of
readings gererally ranges from twice monthly atBarrow us nine
times amually a Barter Islad.  Contents of v 20.3-cm-

dianeter by 0.9mtall storae can* are weighed with an
open-face dairy sale read o te rearest 0.5 an. In 1934, a
later 0.5-ondiameter by 24mtll can wes irstalled a
Barter Islad, along with the attachment of a flcat-driven fluid-
leel recording system, whose acauracy s also 10 the nearest
0.2 an. This leel of resolution makes aoccurate evaluation of
srall increment* over dort tire periods inpossible, eecially
in te Arctic where many smll events art often required
meet the smllest recordkble increvent.  Therefore, monthly
1ot are used for the evaluation periiod of this ot

The Barrow gauge™ are sgparated by 7 km: teNWS gauge i
near town aanter, which affords some disryption of air flow pest
the gaue; the Wyoming gauge s northesst of toan near tre
NOAA-GMCC faality. GMCC services treWyoming geuge.
At Barter Islad, the Wyoming gauge was origirelly 1.6 km
suth of town; however, it wes diffialt © gt arsistat
reedings by local deeners, so tre gauge was moved closer ©
town inJune 1983. The new location sonly 230 m from the
NWS gauge which isabout60m beyond the Bsrter Islad DEW
Lire barrads.  Readingj are aurently being made by the U.S.
Fish and Wildlife Service.

3. Comparisonof Data

NWS has staffed a first-atarweather station for 67 years at
Barrov and for 40 yean & Barter Islad. PRublished
precipitation averages (0-yr periad) for the two Sites are 12.06
cm amually and 6.45 cm during the September-May winter
months for Barrow, and 16.48 and 9.70, respectively, for Barter
Islad. Sientists have recognized thet these averages are not
aoaurate winter precipitation leels [Black, 1934; Benson, 1990).
Benson aonstructed two of the fist three Wyoming gauge
installatios in Alaska at these two villages in the &l of 1973.
By tre end of the 1987 vateryear, 11 years of matching records
were collected at Barrow and 8 years at Barter Islad. Table |
Its the average monthly catches over the kst 12 yean for both
the NWS unshielded and Wyoming shielded gauges. NWS
figrss in the table correspond o the same periods thet sre
aailible for the Wyoming gage. For B«row, the 1932
vetteryear smissing because treWWyoming gauge wis damaged;
for Barter Island 1978, 1980, 1982, md portios of 1976 sd
1981 vateryears aremissing.

InTable 2 we combined the monthly totals by periiads of tre
year for matching periods during 1976-1987. The shieldd
gauges yielded an owerall catch 2 times ttet of unshielded
gauges during the 9-mo winter seesn. However, the fector B3
Limes during the November-April coldsst months.  Although tte
windshield i the probeble reason for these disscrepancies during
the winter months, a windshield does not seem 1o provide sy
significant additioal berefit during tre three summer months.



TABLE 1 Avenge Monthly Precipiution (an) atBarrow

end Barter Islax
Bottow Barter Island

NWS ~ NAS  Wyoming  NWS ~ NWS  Wyoming
_1976-19X7 30-yr 19761917 1976-19*7  30-yr  1976-1917
Moitth ~ Avenga* Aversg<f  Avnnjec  Avongt* Avmagat Avanga*
Sept. 1.96 1.50 173 140 203 213
Oct. 1.02 1.40 1.55 140 206 236
Nov. 0.43 0.76 134 0.56 1.02 1.37
Dec. 0.28 0.46 11 0.64 0.58 157
Jan. 0.30 0.53 1.19 0.56 127 152
Feb. 0.36 0.43 0.96 0.25 0.68 135
March  0.23 0.43 0.96 0.48 0.61 1.52
Apnl 033 0.53 0.64 0.30 0.56 1.32
May 0.28 0.41 0,53 0.43 0.89 0.84
June 0.66 0.94 1.14 0.81 142 1.37
July 2.03 2.18 2.06 1.90 262 226
Aug. 211 2.49 213 241 274 3.05

+Does not include 1982 wateryear.
tFor the period 1951-1980.
tDoei not include 1978, 1980, 1982, and porticos of 1976 and 1981

waterycan.

Table 1 points aut another peculiar discrepancy. The NWS

monthly average dcata over the kst 12 yean are cosistently far
below pblished yr log-tem aerages (for the period
1951-1980). Benson [1987] noted th« tre Barrow station wai

moved in 1955 and again in 1966 and tret these moves or
possibly the addition of an Alter shield © te gauge had a
profound effect on the recorded precipitation.  After 1955 tre
gauge caught 1.4 times as much &s before e move, hut after
1966 itcaught only 0.63 as much. The result is tret most yean
since 1966 have precipitation data far belov the inflated
aerae. Barter Islad also recorded a higer rae of
precipitation during the period 1956-1967 then aftervard. A
sharp bresk oocurred in 1967 on tre double masa plot ©0.67 u

much precipiution. even though tre gauge was not moved,

leading one 1o suspect tret the Alter windshield wu  removed
from both Barrow and Barter Island gauges itthet tire. Benson
sutes thet die site histories for both sites mention the use of

a

TABLE 2. Monthly Snow CatchTotal (ar), Combined Into
Periad of tre Year, for Matching Periods During 1976-1987

Barter bland
NWS Wyoming Factor

Barrow
NWS Wyoming Factor

Wateryear

Oa. 1-Sept. 30 998 1542 154 1115 2067 18
Winter Season

Sept. -May 31 518 1006 194 6.02 1400 232
Mid-Winter

Nov. 1-April30 193 625 324 279 866 310

Alter shields, tando not give cetails. Itisknown, hosever, thet
gauges hive been unshielded since 1966 axBarrow and 1967 &
Barter Islad.

The NWS measurement tedmicLe crenes another problem.
Precipitain increment. s measured four times per day by
exchanging the can each 6 hours with another one.  The catch
for the previous 6 hours s thaned, then measured 1o determine
te new Increret. I e catth B less ten 0.13 mm, it
recorded asa trae. The can isthat dried to be ready for ilsnext
6*h duft.  Since Arctic sowfall gererally comes in srell
anounts, sof ligtdsity, thd swind diven, this tedniqe
of disconting even 0.13 mm for times a day becomes
significat, s the unshielded gauge ppears o be catching only
a fraction of tre srall retural sovfall increments. This reaults
in an extreordinary number of trae readings in the record.
Benson [1987] reported ulat tricss in the winter record go &
high a 80% of dl precipitatin etries.  Accunulation of
precipiution over time in a storae gauge elimirates this
problem.

Tundra snow measurements provide more dau for compari-
sons (Table 3). The USGS team made recomnaissance snow
measuremenu on the Arctic Slope during the spring of tre year,,
Just prior to the breakup ssesmn, in five different yean (1977,
1978, 19M, 1982, and 1983). In 19M. however, trey were
B, as goring thaw was vell under way inmuch of the region.

TABLE 3. USGS Tundra Snov-Water-Equivalent (SWE) Measurements Compared WithWyoming
Shielded Gauges andNW'S - Unshielded Gauges

Tundra Wyoming

SWE Gauge
Year Location Dau (cm) (cm)
1977 Barrow Apnl 22 7.9 9.6
1978 Barrow Apnl 17 74 91
1982 Barter Is. Apnl 24 11.9
1983 Barrow Apnl 25 61 8.6
1983 Barter B Apnl 22 79 117

711 9.14

Avenge (Barrow only)

Tundra

NWS SWE NWS NWS

Gauge aa % of u % of aa ft of
(an)  Wyoming Wyoming Tundra
43 82* 451t 55ft
41 SouU 44t 551t
53 581t
3.6 10% 411t 581t
0.1 61% Bt 10ft
4.06 73* 43* 56t
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They landed add plane on (e tundraat 2440 sitesover about a

I-wk periad each year.  Their trasscts awoided obvious
deposition aress. Theiir reported figures represant an average of
40 individel random samples per site [Slon et at.. 19/4)].
These suneys provice valueble irsight into tre \arichility of the
snowpack across te shae.

Tundra snow measurements do not provice a precise
comparison because of oo many remaining unknoans, such as
amount of wind eqosure, represatativeress of saple, or
sublimation los. But they do provice a Startarg point from
which © make comarisons.  For Barrow, tre NWS gauge
caught 56% of the precipitain remaining in te tundra
snowpack. This i kess then what Hll, since a significant amount
is blown away, acoording 1o the downwind difits, and another
portion & sblimted. The NWS gauge caught 43% of tret
caught: by the Wyomiing gauge, which isalso praebly less then
what HI. (The values for Barter Islard aremuch loser.)

Treoretically, tte measurements from tre two gauge* and the
tundra snow would be the same ifsnow always fll durirng calm
ar. Honever, wind isa dominant feature of the Arctic Coast
Long-term mean wind speed 1s5.8m st atBarter Isladand 5.4
m sdatBarrow [Searby, 1963] and calm air ooours only 2-3%
of tre time (Vendler, 1978]. It i probeble tret the principal
difference inthe two catches s attributeble towind-speed effect.
The U.S. Forest Service™s Rocky Mountain Forest and Range
Experiment Station &t Laramie, Wyoming, studied treWyoming
shield catch efficiey for 7 years and concluded thet the catch
efficiency drog* off with inoressing wind speed when the
terperature i below -2*C [Slurges, 1934], I tre catch doe™
drop off with incressing wind speed for a shieldd gaue, itis
probeble thet itdrops much further with in ushielded gauge.
The undercatch of a norshielded gauge may be earplified by
comparison of a shieldd octch with an unshielded catch at
Barter Islad in 1983 (Teble 3): the unshielded gauge caught
only 6% of ttet of the shielded gage. At the same tine,
snow-on-the-ground water equivalent measurements by the
USGS were 10 times greater then the umshielded gauge

measurements.

Sl acther problem affects the compariison of shielded
versus ushielded catdes at Barrow and Bvter Islad: tre
Arctic Coast hes a significant incidence of riming eatts in
which supercooled fog coats everything, including the irsice of
the orifice of a precipitation can. NWS  _cbe* not corsiicer rime
& tne precipitation and effectively elimirates it fron ths
record, since rime and precipitation evertts do not overlgp and
the gauge ks serviced every 6 boon. Because tte Wyoming
shielded gauges are urutafTed md visited only once or twice a
month, rune builds up from time 1o time, sometimes caping the

aific.  This reduoss or precludess furtter precipitation
tocurulation wnal the rime melts or B removed durirg
maintenance vildils. Therefore, the ervar Bmegnified, resuling
inertrer aret lossdue 1o the covered or reduced arffice or aret
grin due to the rime melting ino te ean.  Wyoming gauge
cbeners are instructed o carefully remove rime from the can
whenever itisfaund, in an atterpt tobe as similar s possible ©
NWS . The field doseners have Stated
treir kelief et the riming error lears heavilly 1o tre et loss
sice.  Some siatists argue et elimireting rime from te
precipitation total Bamistae.

4. Conclusion

The accuracy of tre dau from the Wyoming windshielded
gauge compared with trie or toal sovfal l-vater-equivalent B
dill somewhat unknown. The small amount of dau presented
here anly irdicate thet the shield alloss 2 10 3 times greater
catch during the winter months compared with unshielded
gauges along Aleda™s Arctic aoest. Unshiiellded gauges, in fat,
catch onlly slightlymore then half the snov-vatttr equinvallent of
snow remaining on tre tudra.  Since aoourate 5 needed
from locations offerirg no retural wind protection, there gpears
10 e no vidble alterrative other then the use of a windshielded
measuring cevice.
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Montana State University
M —man, Ifefitan M717-0M1

Department of Biology T*I*ptton* (406) 9944546

of Letlan aod Scene*
TO1 Representative CliffDavidson
FROM1 Dr. Robert G. White, Leader Montana Cooperative Fishery

Research Unit, Montana State University

DATE1 7 April 1989
SUBJECT* House Bill No. 210

I am writing in support of House Bill No. 210 for reservation of
instream flows for fish In Alaska waters. X compliment you,

Mr. Goll, and Mr. Jacko for authoring this far-Bighted
legislation to protect Alaska fTisheries. You have seized upon
the opportunity to insure economic benefit for future generations
of Alaskans by providing the legal basis for reserving necessary
flows for fish, while at the same time providing an opportunity
to adjust these flows when due cause is shown. 1 believe the
Montana method provides a technically sound approach for instream
flow reservations i1n Alaska. ITf similar legislation had been
enacted in the western portion of the lower 48 states 100 years

ago, our present Tisheries would be significantly enhanced. In

many cases, water was already over-appropriated before instream
flows were considered as a beneficial use. Many of our streams

are dewatered each year. Some states still have weak or no
protection for instream flows.

My only suggestion regarding the wording of the bill relates to
the definition of "important” and who decides which streams are
important. It may be desirable to designate an agency (Alaska
Department of Fish and Game) as responsible for recommending
which streams are "important” for the spawning, i1ncubation,

rearing, or migration of fish.

I urge the Legislature of the State of Alaska to move quickly to
pass House Bill 210. This legislation will provide a legacy for
future generations of citisens of Alaska and will be of great

economic benefit to the nation.

Thank you for the opportunity to provide input on this landmark
Isgislation.



MEMORANDUM

TO* All Members, House of Representatives
Alaska State Legislature

FROM; Matthew J, McKinney
SUBJECT* Testimony on H.B. 210
DATE* April 7, 1989

My name is Matthew J. McKinney and I have been asked to
testify on H.B. 210. I am currently a water resources
planner/policy analyst with the Montana Department of Natural
Resources and Conservation where 1 work, amoung other things, on
instream flow policy and management. 1 am r.Iso in the process of
completing my Ph.D. i1n Natural Resources Po.licy from The
University of Michigan, where my research has focused on iInstream
flow policy and management in the western United State* I havo
published several articles on instream flow policy and

management.

For purposes of organization, | have broken my testimony into
three sections* Benefits of H.B. 210, Costs of H.B 210, and
Conclusion. The views expressed In this testimony are based on
my best professional judgment and iIn no way reflect the views of
the Montana Department of Natural Resources and Conservation.

BEMBFIT3 OF H.B”"210

H.B. 210 represents a proactive approach to protecting public
values iIn water resources. It automatically reserves instream
flows for fisheries on streams vhere and when an application for
an offstream appropriation is received by the commissioner.
Consequently, H.B. 210 eliminates the incremental, cumulative,
adverse effects on iInstream resources of granting offstream
appropriations without adequately considering instream values.

Given the relative abundance of unappropriated water iIn
Alaska, H.B. 210 makes a lot of sense and should avoid some of
the instream flow problems faced by other western states. While
most of the western states allow unappropriated water to be
appropriated (in one way or another) for iInstream purposes, such
instream flow water rights are so junior in status as to be
nearly meaningless. ThaL la, instream flow concerns emerged
after many streams throughout the West were overappropriated and
instream resources adversely affected. Allowing unappropriated
water to be appropriated for instream purposes iIn such cases,
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however, Is more symbolic than effective because it results in
Iinstream water rights that are Junior to the offstream
appropriations that cause the problem.

The basic problem in most western states, then, i1s how to
enhance or iIncrease iInstream flows in dewatered streams. The
least disruptive strategy to accomplish this goal i1s to allow the
transfer (i.e. sale, lease, or gift) of offstream water rights to
Instream uses. Such a strategy has been adopted by many western
sialBB. Another, much more disruptive strategy ia to apply the
Public Trust Doctrine, which may take private water rights awa
without compensation for public iInstream uses. This strategy has
been resorted to In several western states.

Enactment and Implementation of H.B. 210 can avoid the problem
of dewatered streams and reduce the likelihood of a Public Trust

lawsuit. It would adequately protect Bublic instream flow values
gefore E?e state"s streams and rivers become overappropriated and
ewatered.

H.B. 210 1s also more comprehensive and far-reaching than the
reservation process outlined In Section 46.13.145, AS. As
mentioned above, it automatically establishes an instream flow on
streams when and where an application for an offstream
appropriation i1s received. By contrast, the reservation process
outlined iIn Section 46.13.149, AS requires someone to-file for an
instream flow reservation. H.B. 210 would clearly reduce the
administrative costs associated with acquiring instream flow
reservations (when compared to the process outlined iIn Section
46.15.145, AS), but, as will be explained more fully below,
places the burden on the offstream appropriator rather than the
instream flow reservant.

CQSISi. QE. H.B, 210

Although H.B 210 would automatically protect instream flows
for fisheries on every stream and river where an offstream
appropriation iIs sought, it assumes that 30 to 60 percent of the
average annual streamflow is the highest and best use of the
water resource iIn all cases. This may be an acceptable solution
where the proposed offstream appropriation does not directly
compete with the iInstream flow reservation.

However, if the proposed offstream appropriation threatens to
cut into the 30 to 60 percent of the average annual streamflow
automatically reserved for instrena flows, there is apparently no
opportunity to consider the relative value of the competing water
uses (unless Section 1(c) of H.B. 210 can be broadly
interpreted). If H.B. 210 cannot be so broadly interpreted, this
becomes a relatively irresponsible approach to water policy and
management. In this respect, the reservation process outlined iIn
Section 46.15.145, AS is not only a more responsible approach to



instream flow management, but also accomplishes the same purposes
as H.B. 210.

Moreover, Section 46.13.145, AS places the burden of proving
why #1natream flows should be reserved on the inetream flow
reservant. By contrast, H.B. 210 pieces a burden on offstream
appropriators to ohow why 30 to 60 percent of the everage annual
streamflow should not be reserved for instream flow purposes.

H,B. 210 may thus limit the private appropriation and development

of water resources.

The automatic reservation of 30 to 60 percent of the average
annual streamflow also assumes that such quantities of water are
both necessary and sufficient i1nall cases. While such
guantities are undoubtably based on the beat scientific
information available and may be generally appropriate formost
streans and rivers, there may becases when 30 to 60 percentof
the average annual streamflow i1s Insufficient to adequately
protect fisheries. By contrast, there may be cases where 30 to
60 percent of the average annual streamflow may not be necessary
to adequately protect fisheries, thereby constraining offstream
appropriations. In short, it reduces the scientific and
technical validity of instream reservations compared to the
requirements outlined iIn Section 46.13.143, AS.

In addition to these costs, H.B. 210 also suffers from several
limitations. First, i1t only focuses on the protection of
instream flows for fisheries. By contrast. Section 46.15.145,

AS allows water to be reserved for recreation and park purposes,
navigation and transportation purposes, sanitary and water
quality purposes, and wildlife. While the reservation of
instream flows for fisheries under H.B. 210 may result iIn the
protection of these other inatream values, i1t should not be a
foregone conclusion that such a result occurs.

Second, H.B. 210 does not provide for public participation
other than through the legislative process iIn discussing this
bill) iIn what amounts to a major allocation of the state"s water

resources. Given the public nature of water, perhaps there
should be some type of public review and comment prior to
establishing iInstruoin reservations under H.B. 210.

Finally, i1t i1s not clear who would hold an instream flow
reservation acquired under h .b . 210. Consequently, 1t is not
clear who has standing to enforce such instream flow

reservations.

CQBCMSI0H

In conclusion, H.B. 210 provides a proactive management tool

for protecting public instream values iIn Alaska®s water ]
resources. However, 1t assumes that instream flows for fisheries



are the highest and beat use of the water resource in all caaea.
It doea not provide for the weighing and balancing of competing

uses of water resources.

I support the bill but strongly suggest that some type of
provision is included that would allow Instream reservations
acquired under_ this process to be modified, either legislatively
or administratively, in light of competing uses for the water
resource. Perhaps a clarification of Section 1(c) would be

sufficient.

Responsible water policy and management requires policymakers
and resource managers Lo take a broad, balanced look at tho water
resource with the goal of maximising social benofits.

I would be happy to testify further on H.B. 210.

Matthew J. McKinney

Water Resources Divieion

Department of Natural Resources and Conservation
1520 East Sixth Avenue

Helena, MT 59620

(406) 444-6889
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Helena, Montana
April 7, 1989

Honorable Cliff Davidson
House of Representatives
State of Alaska

Sox V

Juneau, AK 99811

Dear Representative Davidson:

This responds to your letter to me of March 28, 1989
requesting my thoughts on HB 210 row before the Alaska legislature.

From our experiences in Montana, it appears Alaska 1is in a
unique position to protect its valuable fishery resources.
Alaska®s situation is quite 1in contrast to that of Montana and
other wastern states. Alaska stands today in water allocation
where Montana and many other western states were over 100 years ago
— very little water has been appropriated for out-of-stream uses.
Alaska ha* the unique opportunity to allocate water for fisheries
purposes while there 1is still sufficient water left to allocate.

Montana®"s economy first developed around mining, then

agriculture. Agricultural development has removed water from
streams in sufficient quantities to create undesirable fTlow
conditions in many streams. It is currently very difficult to

reclaim the lost water for fishery purposes, and our ability to
acquire adequate instream flows through our water reservation
process is limited by the physical availability of unallocated
water in many Montana streams. In addition, we have a costly,
cumbersome and time consuming water reservation process.

Montana®"s reservation process was fir3t authorized by the 1973
legislature. In November, 1976, this department filed an
application for instream flow reservations in the Yellowstone River
basin with the state Board of Natural Resources and Conservation.
In December, 1978, after extensive contested case hearings and
issuance of an environmental impact statement, the Board granted
those reservations, but not necessarily in the flow quantities

requested.

Ten years have passed since those first authorizations and no

other reservations have been granted. A second application has
been pending before the Board since December, 1986 arid a third one
is being completed by our department. In the meantime, new water

use permits are being 1issued which further deplete streamflows.

1



The point of this 1is that any process which Alaska can utilize to
allocate streamflow to fisheries which 1is more efficient and less
costly than just described should be seriously considered. HB 210
appears to be quite appropriate in this regard.

Attempts 1in the 1*89 Montana legislature to authorize the
department to lease water rights from existing water users and
convert them back to instream flows has so far not been successful,
primarily due to the agricultural lobby. Leasing of water rights
would be used to restore water to streams which have been severely
dewatered by over 100 years of diversions, principally by
agriculture.

One of Alaeka®"s basic industries is fisheries. It makes sense
to allocate water in Alaskan straams which support that industry,
for without this water, fisheries production and its contribution

to Alaska®™s economy cannot endure. Although many streams are
apparently undeveloped at the present time, the future 1is always
uncertain. Montana®s first water diversions occurred 1in the

1860"s. Today we are simply trying to maintain the status quo of
instream flows through our water reservation process, and, 1if we
are able to obtain authority to lease or purchase watBr rights, we
will try and rebuild those fisheries which are most affected by low
flows.

Had fisheries bean a principal 1industry in Montana over 100
years ago, we undoubtedly would have batter streamflow conditions
than now occur. However, Montana®s heritage began at a time when
fisheries values were not recognized in an economy which, Tfor the
most part, required the diversion of water. Only 1in recent years
has the importance of our sport fisheries been seriously recognized
as an 1important part of the state®s -economy. Since Alaska“"s

hArifpofl and its __ economv _ is hiahlv dependant on its sport,
ausLonai*ic* and coswi6i*oial fishery rooourooa, it io appropriate that

an iilipui-tant baaia for those reaouroeo, i.e., etroamflow, be
acquired and legally protected.

The Tennant Method 1B not one we use extensively in Montana
at the present time. Our reservation process requires a more
detailed methodology than the Tennant Method. However, our water
availability situation is much different here than in Alaska, We
in Montana are attempting to appropriate instream flows in streams
which are already in a depleted condition. Therefore, our method
has to take this 1into consideration. We are wusually not 1in a
position to acquire all or even a large percentage of streamflow
because diversionary uses nave already appropriated much or mat
water. In Alaska®s situation, 1t seems perfectly reasonable to use
the Tennant Method to reserve flows because most of your streams

are apparently still in a virgin flow condition.

In summary, because of the high value of fishery resources to
Alaska®s economy and well being, and because the stream resource



is necessary to protect those values, Alaska 1is wise to reserve
ﬁge?TSte flows in those streams through the mechanism provided in

X I hnvo idogquatoly iroopondod -fco youif cjuocflone . D1
feel free to contact me if you have any further questions.

Sincerely,

Liter Spence

Water Resources Supervisor
Fisheries Division

drg
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THE STATE OF WYOMING MIKB SULLIVAN

tyame and tPc&A Gftefiaxtment

April 5/ 1989

milL MORRIS
omicTO*

Mr. cliff Davidson
House of Representatives

Box V
Juneau, Alaska 99811

Dear Mr. Davidson,

Thank you for the opportunity to provide comments on your proposed
instream flow legislation. This proposal certainly appears as if it
would be a significant public benefit.

specific instream flow legislation

was not passed in Wyoming until 1986. This law officially recognizes
instream flows for fisheries as a beneficial use. As such, waters
need not be removed from the stream channel 1in order to perfect onels
water right. This right is held by the State and may not be held by
any other entity or individual. Unlike the legislation which you are
sponsoring, Wyoming®"s law does not automatically provide protection to
all streams in the state. Rather, instream flow water rights are
granted only after a fairly cumbersome and costly process. This
process 1involves a study by the Game and Fish Department, a
feasibility study by the Water Development Commission and a public
hearing conducted by the State Engineer.

As you may or may not be aware,

Legislation such as you are proposing would definitely have
provided much-needed protection to Wyoming®"s fishery resources - had
enlightened lawmakers possessed the vision to enact it 100 years ago.
However, Wyoming®"s economic as well as natural resource environments
are drastically different than most other states. It is highly
unlikely that, sven if early settlers had proffered such thoughts,
they would have received serious considsration. Whether good or bad,
settlement of the state was mora-or-less dependent on development of
our water resources. Admittedly, many of the water "problems™ facing
the West today are a result of water users®™ failure to conscientiously
live within the limits set by our environment and equitably recognize
the multiple interests in water resources. For example, legislation
in Wyoming allows some ranchers to divert up to three times their
adjudicated water right when the water is available (such aB during
spring runoff) thus crsating "watsr shortages"” 1in certain situations.

HtMiuirum 8400 BlaAa* BaulavaN. Chavanna, WvomIn* B200B



Preventing such abuses of the water right system in Wyoming would be
one of the primary benefits of the type of legislation you are

proposing.

From a technical perspective, | U like to offer the following
thoughts. Your supporting documentation accurately notes that the
Tennant Method has been court-tested and is a generally accepted
method for determining instream flow needs, we commonly use it in
Wyoming for making reconnaissance level recommendations for proposed
water projects. Research which we conducted several years ago (Annear
and Conder 1984, enclosed) showed that this method was one of the
least biased of 18 instream flow methods that we compared for general
predictive tendencies in Wyoming. However, it is not a refined-enough

model to provide specific information about instream flow needs for
river types or seasons. We use other

different species, life stages,
models to provide answers to these instream flow questions. Not being
intimately familiar with rivers in Alaska, | presume that ths

least as varied

hydrologic characteristics of different rivers are at
as the number of fish species found in them. As a consequence, Yyou
should be aware thi.t this method of establishing water rights will
often over or under-estimate flow needs for different rivers. Still,

your legislation appears to recognize this reconnaissance”"level aspect
while providing an opportunity for modifying the amount in the future.

Regarding the quantities of water to be reserved, | support use of
60 percent of the mean annual flow for the period between April 1 and
October 31, Acknowledging the variety of runoff patterns on the
12,000 streams affected by the bill, 60 percent of the mean annual
flow should prevent instream flow reductions from at least mid July
through the end of October. This colncides with the growing season
for fish and is the time of year that most affects fish growth rates
and production. Maintenance of these flows should ensure no reduction
in the natural standing crop of fish and also provide adequate water

for fish passage.

I do not support use of the 30 percent criteria for the November 1
to March 31 tia* period. Almost every study that 1 have seen which
addresses the relationship of winter fiiw conditions to fish survival,
indicates that natural winter fish mortalities are higher than any
other type of mortality - including angling mortality (ranging from 40
to 85 percent annually). The cause of these mortalities 1is directly
attributable to harsh conditions associated with low winter flows.

The formation of frazil ice, anchor ice, collapsing snow banks and
fluctuating flows resulting from the periodic formation and breakup of
ice dams are all related to flow conditions. Any reduction of natural
winter flows would magnify these adverse conditions and reduce the

survival of all life stages of fish including eggs deposited in riffle



strongly suggest that you consider rewording thia portion of

area*. |
vintar stream flowa for fisheries survival.

your bill to rasarve all

Saction (c) la also a concern that should ba modified slightly.
Ona of the most widely usad instream flow modeling techniques in this
country involves the use of Physical Simulation Models (PHABS1M)
developed by the U.S. Fish and Wildlife Service. This approach 1S
generally regarded as state-of-the-art technology and va use it
extensively in Wyoming. I believe that it is also widely relied upon
in Alaska. Providing the opportunity for adjusting reserved flows 1S
an appropriate and necessary part of thia type of bill. However,
research we have done in Wyoming (Conder and Annear 1987, enclosed)
has shown that while PHABSIM modeling may be hydrologically precise,
it does not always provide the same level of biological precision.
Its precision on large rivers is a special concern, as the model
invariably tends to provide what va believe is a gross underestimate
of instream flow needs for fish. Flow reductions can be beneficial 1in
some rivers and this tendency is often shown by instream flow models.
However, the present level of Instream flow modeling is not refined
enough to consistently make these types of predictions with an

acceptable level of accuracy.

I suggest you consider adding a provision to the bill that any
exemptions to initial reservations of water which involve reduced
instream flows will be issued as temporary permits for at least five
years after project completion. At that time, if a monitoring study
approved by the Alaska Department of Fish and Game finds no negative
fishery impacts, the right may be converted to a permanent right.
This section should also clearly indicate that greater amounts of

water could be required to maintain fishery values.

Again, |1 appreciate the opportunity to provide input to this
important piece of legislation. ITf you have any questions about my
comments or would like additional information, please feel free to

contact me.

sincerely

Thomas C. Annear
Instream Flow Supervisor

Enclosures



CHRISTINE O CRECOIRE
Director

STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY
Mail Stop PV-11 « Olympia. Washington 98504-8711 e {206) 459-6000

April 26, 1989

The Honorable Cliff Davidson
State of Alaska

House of Representatives

Box V

Juneau, Alaska 99811

Dear Representative Davidson:

I am responding to your recent letter regarding your proposed legislation
for reserving instream flows in Alaska®s anadromous fishery streams. Your
proposal for reserving specific percentages of the mean annual flow during
specified months 1is based on the "Montana"™ or "Tennant™ method. This method
is based on Tennant®s empirical observations of Rocky Mountain area streams
with primary interest in preserving cold water fisheries.

In Washington, we have generally regarded this method as a useful tool for
making general assessments of instream flow needs, but we have preferred to
use habitat based methods such as the Instream Flow Incremental Method (the
same method that was used for Alaska®"s Terror Lake project) as the basis for
establishing instream flows by administrative rule because it is based on
specific analysis of the habitat of the stream being addressed. Climate,
hydrology and stream morphology vary greatly across our state. Fisheries
biologists in our state have questioned whether the Tennant method can be
applied on all sizes and sorts of streams without causing an excess
allocation of water to instream flows iIn some cases and in other cases,
insufficient protection. We have carried out or otherwise been involved in
numerous IFIM studies in the past eight years. Based on this experience, we
believe that hydrologic instream methods such as Tennant®s probably tend to
protect too much water in larger streams and not enough in smaller streams.

The cost of IFIM studies need not be as high as that which was carried out
for the Terror Lake project. We have on our staff several biologists and
hydrologists who carry out our studies along with other work. The cost is
really rather moderate considering the value of the data it produces. Of
course, our streams are nearly all accessible by road which is not the case
in your state. We run the IFIM models on an IBM PC compatible computer,
thus avoiding mainframe computer costs. Our experience using this method
has been generally quite positive and it is now regarded by most interested
parties in our state as the preferred method for assessing fish flow needs.

The standard or level of protection that should be afforded by instream
flows is a major issue in our state at this time. This issue has been
studied extensively since 1985 and is not yet resolved. Several statutes
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provide the Department of Ecology with authority to establish and protect
instream flows, but are ambiguous with regard to the level of flow that
should be protected (copies of statutes are enclosed). In 1987 our
department proposed to protect "optimum™ flow levels for anadromous fish
(see enclosed Draft Environmental Impact Statement and Preferred
Alternative). However, water development interests then succeeded in
getting a bill passed that placed a moratorium on our development of rules
implementing this standard (see Senate Bill 6724 enclosed).

The bill also established a Joint Select Committee on Water Resource Policy
to review and recommend changes in the state"s fundamental water resource
policies. The Committee recommended in its draft report that a high level
of protection be afforded to anadromous fishery streams but this was
strongly opposed by water developers In public hearings held by the
Committee. Consequently, the Committee retreated and focused on a process
for resolving this and other issues in the next two years (draft and final
Committee reports are enclosed). Several weeks ago the legislature passed
legislation that would refocus the Committee®s efforts, establish various
advisory committees and an administrative structure to carry out studies
(copy of Senate Bill 5891 enclosed). This bill was vetoed several days ago
because of separation of powers concerns. It is unclear what will happen
next.

In a relatively undeveloped state such as Alaska, your proposal 1is probably
an appropriate means of establishing instream flow protection standards.

The data requirements and costs are relatively low. Subsection c of section
1, allowing for adjustments based on instream flow studies, 1is an excellent
idea. | suggest you make it more clear that the burden of proof and the
expense for supporting such a change is on the proponent of a water
development project.

I hope this information will be helpful in your deliberations regarding
instream flow protection. Please feel free to call me if you have any
guestions at (206) 459-6114.

Sincerely,

Kenneth 0. Slattery
Water Resources Program

KOS :Ik
Enclosures



IDAHO FISH & GAME

600 South Walnut / Box 25
Boise. Idaho 83707

April 14, 1989

The Honorable Representative Cliff Davidson
House of Representatives

Box V

Juneau, AK 99811

Dear Representative Davidson:

This letter 1is in response to your letter of March 28, 1989 about House

Bill 210, regarding the reservation of instream flows. I read through
the legislation and commend you for putting together such simple
language to deal with a complex issue. As written, | think you have a

tool that will preserve fish propagation in nearly any stream.

Idaho 3 waters use system(and our climate) is quite different from
Alaska 3. Because of our "Doctrine of Prior Appropriation,”™ and the
fact that no neater right was created unless the water was diverted from
the natural stream bed, wholesale loss of some fish populations and
severe degradation of others occurred. Legislation as you now propose
needed to be in effect over 100 years ago to save stream integrity and
instream aquatic resources.

Our current instream flow law has been effective in preserving some of
our most important fisheries. However, it is a cumbersome process and

is only effective in streams that are not already over-allocated. In
some cases, we have applied for instream flows on existing water rights
just to ensure that water stays instream until itreaches its diversion
point.

Good luck in your pursuit of instream flow legislation. Feel free to
contact me if you have additional questions about ldaho % legislation.

Sincerely,

William D. Horton
Staff Biologist

Enclosure
WDH : mw

Cecil D. Andrus / Governor
Jerry M. Conley / Director



LETTERS COMMENTING ON HB 210

IN ALASKA:
SOUTHWEST FISH AND GAME COUNCIL
UNITED FISHERMAN OF ALASKA
ALASKA SPORTFISHING ASSN.
BRISTOL BAY COASTAL RESOURCE AREA
BRISTOL BAY SALMON ENHANCEMENT ASSN.
KODIAK REGIONAL AQUACULTURE ASSN.
AQUATECH INC.
ALASKA CENTER FOR THE ENVIRONMENT
WILDLIFE FEDERATION OF ALASKA
KENAI PENINSULA FISHERMEN®S

ASSOCIATION

COOK INLET AQUACULTURE ASSN.
ANCHORAGE WATERWAYS COUNCIL
AMERICAN FISHERIES SOCIETY
NATIONAL WILDLIFE FEDERATION
AMERICAN RIVERS
THE GOOD SAM CLUB
ECO-NORTHWEST (WASHINGTON)
WATER WATCH OF OREGON
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Southwest Regional Fish &Came Council

c/0ADFAC, DIVISION o £ hoards, p.0. box 1030, Dillingham, Alaska 99576/ph#842-51<
January 26, 1987

ADVISORY COMMITTEES

Chijnik

FiUe Put

Itianuu Eenator Fred Zharoff

Kin’_‘Covx O BOX V
Kodiak /

wer Briitol Ba Mail Stop 3100
hglmeekB/K\;(éldEky Juneau, pAlaska 99811

Nelton Laioon
Niuhajak
Sind Poini

ra- Senator Zharoff:

UnaJuka/Duich Harbor
The Southwest Regional Fish and Game Council, at their November 22, 1986
meeting in Anchorage, discussed at length the enclosed draft Bill titled
"An Act Providing an Instream Flow Reservation for Anadromous Fish,- a
Priority Date for Anadromous Fish, and Providing for an Effective Date."

The SW Regional Council adopted and supported this Bill with amendments
which havé been included in this proposed draft legislation.,

| have included fhe minutes of the November 22, 1986 meeting for your
Information and further review,

The Souéhweft Regional Fish and Game Council endorses and supports this
proposed Bill.

Thank you for your consideration,

Sincerely,

(Jthju~Otfubzcl *CI1SBIiJ
Alvin D. Osterback, _ _
Chairman, Southwest Regional Council

P.0. Box 1030
Oillingham, Alaska 99576

cc: UStRE>1embers
UttgpT Adelheid Herrmann
|

Distribution (hold)
File

AO/SA/dsw



Resolution 88-7

WHEREAS *'ShBries resources constitute one of t«e major
tributors to the economy and well-oeing of tr>e state o*

ontr
Alaska; and

_ WHEREAS maintenance of sufficient instream fiows are essen-
tial to the continued production of tnese fisheries resources
ana

WHEREAS United Fishermen of AIaska_Promotes the wise manage-
ment of fisheries resources and the habitat that sustains them:

and

WHEREAS UFA suPoorts the intent of the existing Water Use
Act (AS A6.15.14S% 0 reserve instream flows for fish* wildlife*

navigation ana other purposes; and

_ WHEREAS the existing orovisions of the Water Use Act are
inefficient oecause tney do not provide a cost-effective and
timely process for reserving instream flows within the 12*000
waters that are classified under AS 16.05.870 as important to

anadromous fish! and

WHEREAS UFA supports the attached proposed amenaments to the
water Use Act oesigned to provide for a more efficient ana
technical Iy sound process to reserve water within the waters
specified ’in the "Anadromous Fish Catalog" under AS 16.05.870;

NOW THEREFORE BE IT RESOLVED that United Fishermen of Alaska
urges the Alaska State Legislature to enact Ieglslatlon similar
to the attached proposal* "to reserve instream flows tor tisn

haoitat.

President
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Alaska Sporlfishing Association
3605 Arctic Blvd., Suita 800 + Anchorage, Alaska 99503

February 17, 1989

Mr. Stosh Anderson
Box KS
Livelock, AK 99625

Dear Stosh:

Thank you for sending us a copy of the proposed legislation
that would improve the existing instream flow law and Water
Use Act. We support this concept and commit our
organization to assist you to obtain legislative approval.

We are disappointed that the existing legislation does not
guarantee water rights for fish. It 1s apparent that the
current processes to reserve instream flows or to condition
out of stream appropriations to protect fish are too
cumbersome and inefficient. It is obvious .that the current
rate at which the Department of Fish and Game or others can
reserve instream flows under the present system will require
hundreds of years to protect our important fish streams iIn
Alaska. Observing the over appropriation of water iIn the
Lower 48 and the resulting impacts to their fisheries makes
It obvious that this legislative proposal is essential to
the socioeconomic well-being of Alaska.

We whole heartily support your efforts to date.

Sincerely,

Russ Redick
Executive Director



BRISTOL BAY COASTAL RESOURCE SERVICE AREA
~P.0. Pox 849
Dillingham, Alaska 99576
Resolution 87-02

WHEREAS The salmon resource provides the hasis for a .
multi-milJion dollar commercial fishery and growing
recreation industry, and is the primary subsistence
resource for residents in the region; ‘and

WHEREAS Given the socioeconomic importance of this resource, both
the Bristol Eay Area Flan and the Bristol Bay Coastal
Management Program identify maintenance of fish stocks as
ge$erally the highest priority water use in 3ristol Bay;
en

WHEREAS Under AC 46.15.145, the use of water within a stream,
lake, or other surface waterbodY may be reserved to
maintain an adequate instream flow or level of water for

specific activities; and

WHEREAS Under AS 46.15.145, a permi
protection of fish and wild

propogation; and

WHEREAS Draft legislation has been written that would require the
state to reserve instream flows in waters important to
anadramous fish for specified periods of time; and

instream use can include

ssable (
life habitat, migration and

WHEREAS The appropriation of water specified in this draft bill
would help ensure protection of one of the states most
valuable and economically productive renewable resources,

and

WHEREAS The amount of water to be withdrawn from appropriation for
fish and wildlife would not preclude additional water

reservations for other compatible multiple uses

NOW THEREFORE BE IT RESOLVED, the Bristol Bay Coastal Resource
Service Area (CRSA) Board supports the draft Ieglslatlon entitled
"An Act Providing an Instream Flow Reservation for Anadromous
Fish, a Priority Date for Anadramous Fish, and Providing for an
Effective Cate" and encourage our elected representa®ves to
introduce formal legislation as soon

SIGNED: :



hereby ~certify that N Secretsry of said3 Board, do
Area Roand somposed of sayen members, *of SREMT Neié 2preSantervice

reflation by the effir, ,\uw? vole"SFTJjH" " membetst*f fOollouin9

SIGNED: .



BRISTOL BAY SALMON ENHANCEMENT ASSOCIATION
Box 1130
Dillingham, Ak 99576

February 27, 1989

Cliff Davidson, Representative

PO Box V
Juneau, AK 99811

Re: Instream Flow Amendment

Dear Rep. Davidson,

The 1mportance of maintaining continuous water flows iIn the
rives and streams in our region is important. The Tfishing
industry iIn Bristol Bay has the biggest Red Salmon run in
the world and i1s totally dependent on natural stocks iIn our
river systems. The draft legislation that provides for
Instream reservations on all anadromous streams in the
Alaska i1s an excellent approach to Insure protection of our
fish stocks. This approach will not only insure protection
of our instream flows but will aid us In evaluating poten-
tial enhancement projects as i1t will quantify the amount of
water available for appropriation.

Sincerely,

Stosh Anderson
Chairman BBSEA
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KODIAK REGIONAL AQUACULTURE ASSOCIATION
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March 29. 1*80

oresentative Cliff Davidson
State Leqislature
s% District # 27

Juneau. Alaska 99811

Dear Mr. Davidson:

On March 27, the Kodiak Regional Aquaculture Association
brought wp at their regular board meetln? House Bill No. 210
regarding Reservation of Instream Flows tfor Fish.

uld provide to be of upmost importance in

This Bill co

ongoing and upcoming salmon enhancement projects that KRAA
IS~ Involved with.

The Beard feels that House Bill No. 210 is verv beneficial
to them and to fisheries enhancement and wanted to let vou
know thev fullv support this Bill.

Sincerelv,

Jeanne Frlel

Admin. Asst

KRAA Board of Directors

*Enhancing Salmon in Kodiak Waters

(907) 486-6555



» AQUATECH INC.

P.0. Box 593  Kodiak. Alaska 99615  (907) 486-3505

RECEIVED

March 30, 1989

Representative Cliff Davidson
Alaska House of Representatives
P.0. Box V

Juneau, Alaska 99811

Dear Cliff:

I support HB 210 reserving instream flows for fish.
This legislation 1is long overdue.

I am concerned, however, about what 1 perceive as some
deficiencies in the original version (3/8/89):
(1) The word "important™ (lines 7 & 14) 1is vague and
open to interpretation and challenge. Who determines
importance and by what criteria?

I suggest in line 7 "important™ be deleted and
in line 14 "important"” be deleted and replaced by
used or usable.

(2) There are numerous streams blocked to anadromous
fish that could become productive by installation
of a fishway or by-pass channel at a falls or by
stocking of fish into barren systems. The Bill needs
to also address reservation of instream flows for
fish in streams where it is feasible to create new
fisheries by fisheries enhancement. This 1is my
reason for adding "or usable”™ in line 14.

(3) An alternative to the changes above would be inclusion
of definitions of important, instream flow, commissioner,

etc.

(4)"The Bill could be strengthened by provisions for
monitoring Tflow, adopting regulations, enforcement,

and penalties.

These are my initial comments 1in reviewing HB 210.
Keep up the good work.

Sincerely,

- «Roger Blackett



Alaska Center for the Environment

700 H Street, Suite 4 <« Anchorage, Alaska 99501 < (907) 274-3621

April 19, 1989

Rep. Cliff Davidson

Co-Chair, House Resources Com.
Box V

Juneau, AK 99811

Re:  House Bill 210

Dear Representative Davidson,

Thank you for your letter on House Bill 210, and for introducing
this very much needed and important piece of legislation. He
strongly support this proposal.

Alaska's most valuable resources, especially in the Ion%.term,
are its renewable ones. These include its air, water, fish and
wildlife, scenic beaut%, and wilderness. They provide us with
both direct financial Dbenefits, and with equally important
subsistence, quality of life and recreational benefits without
which life in Alaska would be substantially poorer. H.B. 210
would PfOVIde a major tool for protecting many of these values
as well as implementing a constitutional mandate that we have to
date failed to adequately honor.

The existing procedure for protecting instream flows is time-
consuming, costly and unfair. As a practical matter it favors
out-of-stream, generally Prlyate, appropriators over instream,
generally public, wuses. t is effectively impossible, because of
the time, money and expertise regulted to prepare an acceptable
application, for most private individuals or non-profit
organizations to reserve instream flows for public purposes. The
result is to place the burden virtually entirely on a single
governmental entity, the Alaska Department of Fish and Game. And
of course ADF&G clearly lacks the resources to protect more than
just a tiny fraction of Alaska's important fish streams.

The history of over-appropriation of waters in the western U.S.
should be a warning to us. One of the most egregious examples is
the serious threat to already endangered Whooping Cranes as a
result of badly diminished flows in the Platte River. This is
also an example of the fact that this legislation, though aimed
at fisheries protection, will have many side bhenefits for other
resources, activities and industries such as wildlife,

recreation, tourism and scenic beauty.

This proposal will not create unreasonable burdens for either
state government or other users. One additional DNR hydrologist
will Dbe able to handle both instream reservations and other
needed water quantity responsibilities. Furthermore, ADF&G has



demonstrated in its supPort_n1ateHa!s that impacts to municipal
water supplies and the logging, mining, oil and ?ash
hydroelectric and fish proce33|nq industries t-il'l either be
insignificant or can be adeguate.y mitigated. He would add that
even if impacts to these industries were to be more severe we
need to be willing to accept those impacts as the price of
Pfotectlng such priceless long-term values as our air, water,

ish and wildlife, scenic beauty and wilderness.

Finally, it is unreasonable, and perhaps unfair, based on past
experiences statewide as well as in the rest of the country, to
expect that state government will be able, in the face of
Immediate Pressures to appropriate waters for possibly
substantial short-term economic gains, to protect long-term
resources with an ad hoc adjudicatory process. He need to
protect ourselves and future generations with reasonable
guaranteed reservations of adequate instream flows.

Thank you again.
Sincerely,

Cliff Eames
Issues Director

cc.  Governor Cowper
Commissioner Collinswaorth
Commissioner Gorsuch
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Representative Cliff Davidson
Co-Chair, House Resources Committee
Box V

Juneau, AK 99811

RE: House Bill 210
Dear Representative Davidson:

I an writing on behalf of the Wildlife Federation of
Alaska to express our strong support of House Bill 210.

The Wildlife Federation of Alaska is an organization of
outdoor enthusiasts, hunters, and fishermen with ap-
proximately 500 members. We work to protect Alaska®s
fish and wildlife resources, primarily by focusing on
habitat protection. We are also the Alaska affiliate
of the National Wildlife Federation, the largest con-
servation organization In the nation.

House Bill 210 i1s a very important step towards
maintaining habitat which is critical to Alaska®s fish
and wildlife resources. It i1s, of course, obvious that
fish are dependent on the water in Alaska®s rivers,
lakes, and streams. Wildlife also rely on those waters
and on the fish within the waters for a source of food.

House Bill 210 is particularly important at this time
because 1t protects the water flows necessary for fish
and wildlife without adding regulatory, costs to the
State. In fact, the legislation relieves the
regulatory burden now faced by the Department of Fish
and Game which must, on a case by case basis, seek In-
stream flow reservations. House Bill 210 corrects this
problem by reserving sufficient water flow for the
needs of fish, but also allowing appropriations for
other uses.

We strongly support passage of House Bill 210.

P.0. Box 103782 = Anchorage, Alaska 99510

(807) 278-5A20



Kenai Peninsula Tiskemen '$ Association

Box 546, Soldotna, Alaska 99669
Phone: 262-2492

April 20, 1969

Representative Cliff Davidson
Co-Chair, House Resources Committee
Box A

Juneau, Alaska 99811

Dear Representative Davidson:

We are writing in support of House Bill 210, "An Act relating to the reservation of instream
flow."

It would seem in the best interests of Alaska and Alaskans to provide sufficient safeguards to
ensure the ongoing viability of our fish and wildlife resources. Much of what Alaska is depends
on the health of these resources. Additionally, this bill would provide adequate water for
navigation and other recreational and subsistence uses.

Alaska has the unique benefit of learning from the failure of other states who did not safeguard
sufficient instream flows to protect spawning, Incubation, rearing, migration, and survival of
fish. These states have lost their fish resources and will never recover them.

it has become alarmingly apparent through the EXXON Valoez il spill just how important our
waters and fishery resources are. House Bill 210 would codify a more efficient process for
cataloging water flows on a case by case basis as need arises and for permitting competing water

uses.

We believe that DNR's fiscal note Is exceptionally high and would caution you and your
committee against prejudicing your support of House Bill 210 because of the costs associated
with implementation of these amendments to the Water Act.

We would urge you to pass this bill during this session; however, if you do not and choose to
study the issues associated with the bill during the interim, we would appreciate being apprised
of your actions. Thank you for your consideration.

Sincerely,

Cheryl Sutton
Special Projects Coordinator



COOK INLET
AQUACULTURE ASSOCIATION

HC 2. BOX 849
SOLL OTNA, AK 99569-9707
(907) 283-5761

RESOLUTION
IN SUPPORT OF HOUSE BILL NO. 210

"AN ACT RELATING TO THE RESERVATION OF INSTREAM FLOWS IN WATER
IMPORTANT FOR FISH"

WHEREAS, perpetuation of the productivity of Alaskan salmon
fisheries, because they are based predominately on the harvest of
"wild" stocks, depends upon the <continued maintenance of

naturally occurring habitats for fish, and

WHEREAS, maintenance of minimum instream flow iIs of extreme
importance 1in maintenance of existing habitat for fish, and

WHEREAS, the method specified in the bill (the "Tennant" or
"Montana"™ method) for determining the amount of instream flow
required to maintain fish habitat and sustain fish production has
been widely accepted by fisheries scientists and has been
successfully court tested in other areas, and

WHEREAS, the amount of instream flow required for maintenance of
fish habitat is almost always greater than the amount required
to support recreational use of a stream or use of its fish and

wildlife resources, and

WHEREAS, the demands of other users of water within the State
can only be expected to increase in the future, and

WHEREAS, the Alaska Constituiton grants a general reservation of
water to fish and wildlife,

THEREFORE, LET IT BE RESOLVED, that the Board of Directors of the
Cook Inlet Aquaculture Association urge the Alaska Legislature
and Admmistration to enact without delay House Bill 210, therebv
implementing the Constitutional provision of water to fish anc

wil dl ife.

April 22, 1989



ANCHORAGE WATERWAYS COUNCIL

801 W. Fireweed Lane”Suite 103 ¢ Anchorage, Alaska 99503

April 18, 1989

epresentative Cliff Davidson
laska State Legislature

. Box V
eau, Alaska 99811

Dear Representative Davidson:

The Anchorage Waterways Council (AWC) is a group of citizens who work to
prrotect, restore, and enhance the creeks, lakes, and wetlands of Anchorage.
he AWC supports efforts to improve and enhance waterways in general, for fish
as well as waterbirds, and for recreational and aesthetic reasons. We have
reviewed HB 210 and would like to exP_ress our support for'the concept of in-
stream flow reservations to protect fishery resources. e believe an ounce of
prevention is worth a pound of cure—the Exxon Valdez spill seems to bear that

out.

We also offer the following comments. First, we believe in-stream flow
reservations also should be established to maintain and enhance water quality.
Water quality is enhanced by adequate stream flow and is a public good that
also protects fishfery resources. This benefit should be incorporated into the
bill.  Second, we support the concept of applicants assur_mn? responsibility
for the costs of determining stream flows and believe this feature of the bill
should be retained. Those who wiSu to derive private benefits from a public
resource should be held responsible for the costs incurred in transferring
that benefit from the public domain to them. Last, we concur with the
principle of identifying a minimum flow like that established in HB 210 and
allowing deviations “from that only after analysis indicates that less flow is
acceptable. Setting a minimum flow level baséd on general needs of the
resource establishes the State's baseline and shifts the burden of proof for
creating a different minimum flow for an individual creek on the user.

We hope these comments are useful in your deliberations on HB 210.

Sincerely,

Maureen McCrea
President
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Honorable Cliff Davidson April 4, 1989

Co-Chairman

House Resources Committee
Stats of Alaska

Pouch V

Juneau, AK 99801

Dear Representative Davidson:

Thank you for providing me the opportunity to provide comment*
pertaining to house 8U1 210. IT enacted, thia lav would provide
for a guaranteed instream flow reservation for fish in water
throughout Alaska.

Based upon my professional experiences as th# former Director of
the Fisheries Rehabilitation, Enhancement and Development
Division of the Alaska Department of Fish and Came and having
served as President of the American Fisheries Society <AF5), and
currently Chairman of F.I1.S.H., Fishermen Involved Saving
Habitat, *the coalition for the conservation of aquatic habitat9.
(1 have enclosed a list of the organizations that nssoeiat#
themselves with F. 1.S. H. ), 1 recognize the significance of and
fully support your efforts to enact this legislation,

As President of the AFS, 1 often travelled throughout North
America and observed the effects of poor water management and
over-apprepriation of our nation®"s water resources. In the vest,

insufficient instream flows has resulted in the decimation of
fisheries In vhat were once prime fish producing streams and
rivers. In the east, the water pollution of fish streams and
rivers can partially be attributed to insufficient instream flow
receiving waters and poor enforcement of effluent lavs. IT the
"lover 48* states had the opportunity to turn back the clock, 1
am confident they too would attempt to pass legislation similar
to HB 210 to prevent repeating these mistakes. Kany states are
in the process of now attempting to provide for instreas flows,
for fish and wildlife, and the price is very high, if they are

even successful st all.

I also believe our nation and other countries are finally

beginning to recognize the significance of the contribution of
fishery resources to the economic and social well being of this
planet. North America is blessed with a significant amount of

S410 GROSVENOR LANE, SUITE 110 = BETHESOA, MARYLAND 20814-2199
(301) 897-8618, 697-8021 = FAX (301) 897-8098
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thi* planet’s fishery resources and Alaska is responsible for
about two thirds to threo quarters of vhot is found on this
continent. Commercial, sport land sub&istcnce fisheries
contribute over a billion dollars to the Alaskan economy annually
and while oil provides most of the State"s income for the
present, the fishing industry provides the jobs for Alaska®s
citizens. The Alackan fishery represents tremendous renewable
resource wealth that will provide jobs and income for Alaskans
forever, if properly cared for.

It is apparent to me that as the oil and other non-renovable
resources in Alaska dwindle, fish and related enterprises will
become even that much more vital to the future of Alaska. Yet,
without your legislation, there is not guarantee that water will
be available that is critical to continued fishery production.
And if we can draw upon the experiences of the "lover 48", we can
say with certainty that the water will not be available. I often
think of the fish habitat and environmental consequences of the
pipeline development had not there been strong laws and
regulation* to support the permitting procosa viaTitle 16. .
Alaska need* to look to the future and secure the water necessary
for continued production of it* aquatic resource*.

The recent tragedy of the oil spill in Prince William Sound is
the classic example of why legislation that protects our
resources must be enacted now, not after the destruction has
occurred. I offer you my Tfull support of this legislation and 1
feel confident that th* fisheries scientists aa well as all
segments of the fish community support this legislation.

Please let me know if I can be of further acsistance.

Since,

ran rtoberli President
American Fisheries Socl)
Chairman of F_.I.S_H.
P.0. Box 99488
Seattle, WA 98199-0488

cc: Senator Ted Steven*
Senator Frank Nurkovski
Representative Don Young
Governor Steve Covper
Don Collinsvorth, Commissioner ADF1G
Carl Sullivan, Executive Director AFS
Bob White, President AFS



F.1.S_.H., FISHERMEN INVOLVED RAVING HABITAT
"a coalition for* the conservation of aquatic habitat"

Organizations associated with F_1.S_H.

AMERICAN FISHERIES SOCIETY

AMERICAN FISHING TACKLE MANUFACTURES ASSOCIATION
ATLANTIC OFFSHORE FISHERMENZS ASSOCIATION

BASS ANGLERS SPORTSMAN SOCIETY

COASTAL CONSERVATION ASSOCIATION

COASTAL SOCIETY
KIP KOEHLER, (CITIZEN CONSERVATIONIST)

COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION
FISHERIES MANAGEMENT FOUNDATION

I1ZAAK WALTON LEAGUE OF AMERICA, INC.
MID-ATLANTIC FISHERIES MANAGEMENT COUNCIL
NATIONAL COALITION FOR MARINE CONSERVATION
NATIONAL FI9HERIES INSTITUTE

NATIONAL FISHERMAN

NATIONAL WILDLIFE FEDERATION

NEW JERSEY MARINE SCIENCES CONSORTIUM
OUTDOOR WRITERS ASSOCIATION OF AMERICA
PACIFIC COAST FEDERATION OF FISHERMEN ASSOCIATES
PACIFIC MARINE FISHERIES COMMISSION
SALTWATER SPORTSMAN

SOUTHEASTERN FISHERIES ASSOCIATION

SPORT FISHING INSTITUTE

SPRING AND GROUNDWATER RESOURCES INSTITUTE
TEXAS SHRIMP ASSOCIATION

TROUT UNLIMITED

UNITED FISHERMEN OF ALASKA

UNITED STATES TUNA FOUNDATION
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NATIONAL WILDLIFE FEDERATION

750 West Second Avenue, #200, Anchorage, Alaska 99501 (907) 258-4800

April 4/ 1989

Honorable CliffF Davidson
State OF Alaska

House of Representatives
Box V

Juneau, Alaska 99811

Dear Raprasentativa Davidson:

I an writing to you on behalf of the National Wildlife
Federation. Wa are the nation®s largest conservation
R{gﬁgization with 5.2 million members, 10,000 of whom are

askans.

The National Wildlife Federation is an organization of
concerned conservationists— outdoor enthusiasts, hunters and
fisherman— who share a common commitment to the wise use of
our nation"s wildlife “resources and the protection of
habitats on which they depend. It is this commitment that
prompts our 3trong support of HB 210, "an act relating to
the reservation of i1nstream flows in water important for

fish."

We applaud your sponsorship of this bill. We believe
as you do that Alaska®s fTisheries resources support a
significant part of the state®s economy through commercial,
sport and subsistence fishing activities. HB 210 would
insure that sufficient water flows exist for these fisheries
as well as for wildlife and recreational use by requiring
that water be reserved In stream to maintain fish and

wildlife populations.

Upon thorough review of the bill, wa agree with you
that enactment of this legislation would not only protect
fisheries and wildlife resources, but also provide a cost-
effective mechanism for allocation of water from streams
that do not presently have flow records, thereby benefiting
users of water and expediting the application process for
water appropriation to these users.

Additionally, in this time of severe budget
constraints, passage of HB 210 becomes particularly
significant because i1t would protect water flows necessary



for fish and wildlife without adding regulatory coats to the
State, iIn fact, the bill relieves the regulatory burden now
faced by the Department of Pish and Game which must, on a
case by case basis, seek instream flow reservations in

waters important for fish and wildlife.

_ Again, we appreciate your sansorsh%% of this iImportant
legislation and strongly support its swift and timely
passage through the House.

Regional Representative

cc: Members, Resources Committee, State of Alaska
House of Representatives

Bruce Apple, Director, NWF Pacific Northwest Natural
Resources Center

Larry Schweiger, Vice President, NWF Regional Programs



ECO - NORTHWEST

510 North Granger Road
Granger, Washington 98932
(509) 854-2841

6 April, 1989

Representative Cliff Davidsoh
State of Alaska

House of Representatives
Box V

Juneau, Alaska 99811

Subject: HB 210
Dear Representative Davidson)

I was pleased to receive your letter regarding HB 210, and a copy
of the bill, which 1 read with great interest, Alaska, if It iIs
to retain i1ts vast fisheries resources, must not make the same
mistakes that where made by the western states with regard to
protection of fisheries habitat. The western states once thought
that the salmon, steelhead, And resident fisheries resources of
the Columbia River Basin and the Sacramento River Basin were

also 1nexhaustible. To our sorrow, we have learned that they were
not. Where are the large rubs of Sacramento River chinook? Gone.
Where are the thousands upon;thousands of upper Columbia River
chinook and sockeye? Gone. Where are hundreds of other runs that
once returned to streams big and small, from southern California

to the Olympic Peninsula? Gone.

Although a number of factors.have contributed to this drastic
decline over the pad9t century, the failure to protect iInstream
flows for fisheries habitat surely ranks as one of the most
important. Dewatering streams or stream reaches destroys rearing
and spawning habitat and may.block migration for both juvenile and
adult anadromous fish. If i1t occurs on regular basis over a
period of years, you can be sure it will drastically reduce, 1f
not totally destroy, salmon and steelhead runs iIn the affected

stream.

Low or nonexistent instream flows are a fact across most of the
western states. Why? Becauie none of these states took action
early to reserve or protect instream flows from out of stream
diversions until the streams were over appropriated. Fisheries
habitat disappeared, and so did the fish.

Now, many states are struggling with the legal and administrative
process of establishing instream flows. This is proving to be
very difficult for a number of reasons. In many cases (such a9



the Yakima Basin In eastern Washington) there are no
unappropriated natural flows remaining to reserve for instream
flons. This means that the state is faced with a paper Instream
flow, or buying water rights, building reservoirs to store flood
waters, or implementing other action. Any program to acquire
water for instream flows is expensive, takes many years to
implement, and is often the victim of budgetary constraints.
Alaska will show great wisdom and leadership 1T 1t establishes
instream flows before its streams and rivers are dewatered.

In the state of Washington, the legislature has passed various
water laws over the past 20 years that recognize the importance of
instream flows and establish procedures for implementation. Many
streams In eastern Washington, however, have been over
appropriated for many decades, and establishing instream flows is
purely a paper exercise. In addition, as you can well imagine,
establishing iInstream flows nieets strong opposition from those
groups that have traditionally diverted water for out of stream
uses. Setting instream flows thus becomes a highly charged,
emotional and political issue. The technical aspects often get

lost In the rhetoric.

Based on our experience iIn Washington, |1 would strongly urge the
Alaska Legislature to establish a system of reserving iInstream
flows now, before 1t is faced with individual water resource
allocation issues. If that i1s done, Alaska will avoid the sad
experience of the western states, who have largely squandered
their Inherited fisheries resources wealth. It may be true that
society did not recognize the importance of Tfisheries resources
during the early development of the West, but that is certainly
not the case now. Alaska should move decisively to preserve its

economic base and i1ts heritage.

I hope this short summary has been some help. Should you desire
more detailed Information and analysis, |1 would be happy to
provide that for you. Should i1t be appropriate, we can also
provide graphic visual evidence of the consequences of not

adopting an instream flow program.

Good luck with HB 210!
Sincerely yours,
<rxii

Bob Tuck,
Fisheries Biologist



Am ercan ‘R jers

Rap. Cliff Davidson
Box 776
Kodiak, AK 99615

April 5, 1989

Dear Representative Davidson,

Amerio&n Rivera, Ino., the nationl® prinoipal river-saving conservation
organization, wholeheartedly supports HB 210 to reserve the instream flows of
Alaska”™ rivers. The State of Aleska is to be ocomended for appropriately
addressing thia important matter now - before it beoomet an OTtroommittsd
resource. Many of the Lower *8 wish that they oould reverse the olook and
undertake this type of advanoe planning for their rivers.

The provisions in tho bill for quantifying instream flow are simple - oasy
to regulate and oomply with - and adequate. The bill appropriately calls for
the holding of water Instream, with the "burden of proof" needed when ohanges

from that norm are requested.

American Rivers is pleased that the bill inoludee £21 rivers, not Just
those that sustain anadrcooua spades and that it requires protection of
fisheries, rather than just "consider"™ this rasouros as do existing laws.

While the latter is admirable from both an eooncnlo and reaouroe perspective,
Amerioan Rivers belleveo that it is Important to raoognlxa that rivers are a
multi-faceted resource and that Instream flow is vital to more than just Tfish.
Nonetheless, we belisv® that this bill, while not necessarily providing for the

water needs of all aqustio resources or all forms of rsoreation, does
eeoondarlly and adequately meet many of their requirements.

Alaska holds approximately ons third of the nation*s fresh water. Its
decision makers should proteot this iaportant reaouroe for future generations.
American Rivers oeamends your efforts with this bill and urges support of HB
210 in the April 11 House Resouroes Committee, in the full House and in the

Senate.

Sincerely,

Direotor of River Proteot®on

#01 Pl NNHYL.VANIA Ani_S.E.
SurrnkKit
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The World's Largest and Fastest Crowing RV Owners Organization

THE GOOD SAM CLUB

International Headquarter*: P.O. Box 500, Agouia, California 91301 (818) 991-4980

April 6, 1989

The Honorable Cliff Davidson

Co-Chair, House Resources Committee
State of Alaska House of Representatives
Box V

Juneau, Alaska 99811

Dear Representative Davidson:

On behalf of the Good Sam Club, an international organization of
675,000 familes who are recreational vehicle enthusiasts (and
with nearly 2,000 family members in Alaska), 1 want to strongly
support House Bill No. 210, an effort to reserve instream flows
In water which is important for fish to survive.

Sach year, thousands of our members drive their recreational
vehicles to enjoy the fabulous scenery and take advantage of the
magnificent outdoor recreational opportunities which are so
abundant In your state. Our organization and a number of tour
operators sponsor planned tours and carevans through Alaska;
other RVers venture to your state on their own.

Regardless of the actual number of RVers who tour your state, X
can assure you that an RV trip to Alaska is virtually evtry
RVer®s dream. In a recent internal survey we conducted of our
members iIn order to determine their travel preferences, ths
first choice of a north American destination for 51% of our
members was Alaska. The lure of the relatively untouched
resources in your state is tremendously appealing to those of us
who live iIn the congested lower 48.

That"s why we as recreationists see House Bill No, 210 to be
vitally important to our pursuit of our interests. 76% of our
members own fresh water fishing gear. They have the means and
the transportation to venture far from home In order to take
advantage of fishing opportunities they may not be able to find
in their 1mmediate localee. Our research tells us that they are
looking to your resources iIn Alaska for theee opportunities.

We at the Good Sam Club urge you to do all that you can to
protect and enhance your waters and fishing opportunities for

all enthusiasts.

Sincerely,

X D uJDOjA OACU-,
Susan Bray \
Executive Director/Vice President

The Good Sam Club
TL ENTERRISSS, Ic.



Water\Watch

OF OREGON

3 April 1989

The Honorable CIliff Davidson
House of Representatives
Juneau, Alaska 99811

Dear Representative Davidson:

Your House Bill 210 is a_ visionary piece
of legislation if there is any valid com-
parison between Oregon and Alaska.

Oregon failed to protect its streams ,manx
years a?o. We now face a condition in the
State of massive overappropriation of our
streams. We are struggling with the bleak
and costly process of restoring stream-
flows in ‘most streams in Oregon in order
to salvage something of our recreation and
anadromous fish resources.

You will note by the enclosed legislation
that the process of streamflow restoration
is a long and difficult task once streams
become overaPprpprlated. (HB3203 is hefore
our current legislature.) Once the water
has been allocated for out-of-stream use,
the legal and political problems of stream-
flow restoration become almost impossible
to manage. | can not impress on you and
your legislature enou?h, the importance of
acting now to forestall a serious problem
in your state's future.

We wish you the best of luck. Please let
us know if we may be of any assistance to

you.
Sincerely, /

Tom Simnvoiis
Chairman of the Board



MOSES, WITTEMYER, HARRISON AND WOODRUFF, P. C.

law ornccs
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OAVIO 4 BROWN P_ 0. BOX 14AD yr /
JANES P *-ONTOOVERY 90ULOER, 0 60306-1440 C6) 399 1373
VERONICA A SPERLING

S 0°B0IS

STEVES , YRR April 4, 1989

Representative Cliff Davidson

State of Alaska
House of Representatives BY FAX 9074652718

Dear Representative Davidson:

In response to your March 29, 1989 letter, 1 have quickly

reviewed the draft House Bill 210. Honestly, | am not In a very
strong position to comment on Alacka I/, my own experiences

being limited to instream flow situations iIn the western states
in the lower 48.

On the face of it, however, It seems that you have come up
with something that appears to be appropriate for the -Alaska
situation. Certainly 1t 1s important to do something; the
problems of reparing instream flow situations after out-of-stream
diversions have already been instituted is a tough one throughout
the west. It appears that your bill adequately protects existing
out-of-stream users, which Is In my opinion a fundamental neces-
sity. As far as the argument that WwC oomctimea hear about
instream TFTIow reservations precluding future uses, | think that
becomes an Alaska decision to be made by Alaskans. What 1is the
value of the resource to support iInstream uses which are so
uniquely valuable i1n Alaska compared with the value for future
development based on out-of-stream diversions?

Again, based on my Hlimited knowledge of the situation, .t
certainly sounds like you are on the right track. Good luck on
this 1mportant endeavor.

Very truly

MOSES, WITTEMYER, HARRISON
AND WOODRUFF, P.C.

David L. Harrison
DLH:rlo



ALASKA CONSTITUTION
ALASKA STATUTES
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Alaska’s Constitution
A Citizen’s Guide

GORDON S. HARRISON

Agrted upon by tbt delegates ir. Constitutional Convention assembled at the University
of Alaska, tbit fifth day of February, in the year of our Lord one thousand nine hundred and

fifty-six, and of the Independence of the United States the one hundred and eightieth.
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Article VIII

Section 13. Water Rights
All surface and subsurface waters reserved to the people for common
use, except mineral and medicinal waters, are subject to appropria-
tion. Priority of appropriation shall give prior right. Except for
public water supply, an appropriation of water shall be limited to
stated purposes and subject to preferences among beneficial uses,
concurrent or otherwise, as prescribed by law, and to the general
reservation of fish and wildlife.

~This section continues the traditional rlght to use water on a
“first-come-first-served” hasis. This method differs from an earl

method of acquiring water rights used historically on the East Coast,
Known as the "riparian method," it allocated water rights to owners
of the stream bank. In Alaska and the other western states, however,
water rlghts were_traditionally acquired by actual use of the water.
Under this constitutional provision, which is further developed in
state statute and regulation, a prior user of water has preference to it,
but his rights may he withdrawn or limited as necessary to protect

public interests.

Section 14, Access to Navigable Waters
Free access to the navigiable or public waters of the State, as defined
by the legislature, shall not be denied any citizen of the United
States or resident of the State, except that the Ieglslature may by
general law regulate and limit such access for other beneficial uses or

public purposes.

Citizens have the rl%ht to use publicly owned lakes and streams.
The state may not deny this use except by a general law that protects
a public interest. For éxample, the state may keep peo_ﬁ)le away from
a lake that supplies drlnkm? water to a town, or huild a dam on a
river, but it may not prevent the public from fishing in a public lake
because it wants to protect the interest of nearby private fIShIn%
lodges. Disposals of state-owned land along navigable waters mus
reserve a public access easement,

Section 15. No Exclusive Right of Fishery
No exclusive right or special privilege of fishery shall be created or
authorized in the natural waters of the State. This section does noi
restrict the power of the State to limit entry into any fishery for
purposes of resource conservation, to prevent economic distress
among fishermen and those dependent upon them for a livelihood
and to promote the efficient development of aquaculture in the

State.
The second sentence of this section was added in 1972 [»
amendment. In the mid 1960s, Alaska’s m_ai]or salmon fisheries wa<
in bad shape: too few fish, too many fishermen, and low price*

Restricting entry into the fisi
In 1968 a limited-entry law v
validated by the courts as a v
VIII ga three-judge federal ¢
but the U.S. Supreme Cour
?rounds; then the issue was |

ound the law to violate Secti
tion 1 of Article ). o

_ Recognizing that a limite
tional authorization, the legisle
voters in 1972, A limited-en
creating the Commercial Fish
The constitutionality of the
supreme court (Ostrosky v. St
tiative to repeal the law was n
in 1976. _ _
~An issue raised by this s
issue was whether the' leasing
netting creates an exclusive
attorney general on the matter
of Article VIII prohibits the
rights through legislation or reg
from _%rantlng property. interes
clusivity of use for fishing. The
the creation of the property in
of no consequence... .”

~In 1981 the state supreme

of fisheries that established pric
recreational fishermen in Cook
violated the exclusive right o
gKenal Peninsula Fishermen’s (
97: 1981).

V' Section 16. Protection of Rights

No person shall be invoh
waters, his interests in la
cept for a superior benef
with just compensation an

This section further reinf'
state-owned resources by declar
rlgiht may be infringed or revo
established in law may intervene

specific existing right is extingi



f Alaska Statutes

Title 46. Water, Air, Energy, and
Environmental Conservation.

Chapter 35. Water Use Act.

Ankle

| Administration ({} 46.15.010—46.15.020%

2 Appropriation and Use of Water (§$46.1 .030—46.15.185)
3. Water Resources Board ({J 46.15.190—46.15.240)

4. General Provisions (8{ 46.15.250—46.15.270)

Article 1. Administration.

Section _
10. Determination of water rights
20. Authority 2nd duties of the commissioner

Sec.46.15.010. Determination of water rights.The Department of
Natural Resources shall determine and adjudicate rlghts in the waters of
the stale, and inits appropriation and distribution. (8 1ch50SLA 1966)

Sec. 46.16.020.. Authority and duties of the commissioner (Ef-
fective Judy I, 1987J. (a) The commissioner shall exorcise all those
powers and do all thone acts necessary to carry out the provisions nnd
objectives of this chagter. The commissioner maé/ .

1) subject to AS 30.30 (Slate Procurement Code), enter into con-
tractual agreements necessary to carry out tfie provisions of this chap-
ter inclu mg agreements with federal, state and local agencies;

(2) apply for, accept, administer and expend %rants, gifts, and loans
from the federal government and any other public or private sotf'ves
for the purposes of this chapter, and adopt procedures and do Bets not
otherwise restricted by law which are necessary to qualify the stnte to
receive grants, gifts and loans;

(3) establish a division of water in the Department of Natural Re-
sources and assm%n to that division the responsibility for carrying out
the provisions of this chapter.

b) The commissioner shall _

1) adopt Pro_cedural and substantive requlations to carry out the
P_rowsmns ot this chapter, taking into consideration the responsibili

ies of the Department of Environmental Conservation under AS
46.03 and the Department of Fish and Game under AS 16,

2) keen a public record of ail applications for permits and certifi-
cates.p her documents filed in his office; and shall record nil
Lnr-mit i rprfifirnfon nnd nmondmenfs and orders nffertine them

inid ahull index them in necordunce with Ihe source of the water and

(Ik-_iiuiiie of the applicant or uppropriator; .
(3)  coopt-rule with, assist, advise und coordinate plans with the fed-

eral. slate and local aglencies in matters relutin? to the appropriation,
use, conservation, quality, disposal or control of waters and activities
related thereto; _ . _

(1l ﬁrescrlbe fees or service char?es for an ;;ubllc service rendered.
W | rh GUSI,A 1966; um &6 ch 104 SLA 197!: am § 50 ch 71 SLA
19/2; am § 56 ch 106 SLA 1986) m

oy
Effect of umi-iitlineiit*. - The 1986 Code)" at the (b?ginning of paragraph ,t()

nin ndmeht. elViclive July 1. 1987, added of buhaetlion (a).
"mjlijucl to AH 36 30 iHtate IVocuremenl

(|t*
Article 2. Appropriation and Use of Water.
Section Section
30. Waiers reserved to the people 130, Priorily
40. Righi lo appropriate 133. Notices; objections
50. Priorily 135. [Renumbered , ,
60. Existing righis 140. Abandonment, forfeiture, and reversion

of appropriations.
145, Reservation of water

65. Determination of existing rights _
147. Termination of permits

10, ERenumbcred|

80. Criteria for issuance of permit 150. Preferred use

90. Preference in granting permits 160. Transfer and change of
, approPrlatlon_s

100. Terms of permit , 170. Effect of recording

110. Time for construction and completion 180. Crimes

120. Certificates 185. Appeals

Stc. 46.15.030. Wa“?rsreserved to the people. Wherever occurring ina
natural slate, the waters are reserved to the people for common use and
are subject to appropriation and beneficial use and to reservation of in-
stream flows and levels of water, as provided in this chapter. (§ I ch 50
SLA 1966; am §4ch  SLA 1980)

Effect of tmewdmcM'. — The 1980 amend-  Ownership of gronnd and nrfnee water* is
ment, effective June 19, 1980, inserted “andto  to be determined according lo stale law, Under
reservation of instream flows and levels of  the Alaska Constitution and statelaw, theright
to use such waterwazs is placed in the people of

water” near the end of the section,
. Easement Defense Fund

faruix| lo the Abulia Statehood Act, Ihe  the state. Alaska Pu

Submerged Laadt Art of 1953 applies lo
Afaika. Alaska Pub. Easement Defense Fund
v. Andrus, 433 F. Supp. 664 (D. Alas. 1977J.

Ownership and control of bind nndcr
navigable water*, — The court lakes judicial
notice of Ihe fact that Alaskn lies westward of
the 98th meridian. Thus, under federal law,
ownership and conttol of the land under
navigable waters is confirmed in the state.
Alaska Pub. Easement Defense Fund v. An-
drus. 435 F. Supp. 664 15). Alas. 1977).

v. Andrus, 435 F. Supp. 664 (D. Alas. 1977).

Pnrpooe of easem tn] along coarse* ufm a[|<or
waterway* is to provide a“place for docks,
campsites and such_facilities to service those
who are properly using Ihe public waiers. This
purpose is apparently accommodated by Ihe
reservation of site easements under the order of
the Secretary of the Interior Alaska Pub. Ease-
ment Defense Fund v. Andrus, 435 F. Supp.
664 (D. Alas. 1977)



Stir. -Iti.15.04U. (tight tu appropriate, (ul A right to appropriate
vriti-r can Ig; apckuwed only us provided in this chapter No right to the
use or water either appropriated or unappropriated shall be acquired
'y adverse use or possession.
~ibl A right to appropriate wuter shall be obtained by first making
*ippficaiinn to the commissioner for u permit to appropriate. The com-
missioner shall by regulation Prespr_lbe the form and contents of the
application and the procedure for filing Lhe application. Ifa permit is
granted and the means of appropriation is constructed, u certificate of
appiopriiilion may be obtained. _ _
Ain All applications to the commissioner for a permit to appropriate
water, filed subsequent lo July 1, 1966. shull be considered as having
been simultaneously filed with the Department of Fish and Game
under AS 16 and the Department of Environmental Conservation un-
der AS -16 0.

id» The commissioner's issuance of a permit under AS 46.15.080 or
ul a certificate under AS 46 15.065 or 46.15.120 does not rei)resent a
gumanlee by the state lo the permittee or certificate holder that
water will lie available lor appropriation ul a certain volume, quality,
artesian pressure, or cost. This subsection does not, however, alter the
right a permittee or certificate holder muy have against u later appro-
pitalm. including a government agency Z§ 1ch 50 -SLA 1966; urn 3 6
Ul HitSEA 1971 urn &51 ¢h 71 SLA 1972; am s i ch 135 SLA 1986)

., \. Effect of tuiii-iidnieiiu. - TIit* 19S6
amendment, effective June 10. 1986,
uddcj nubeccliun (ill

Sec. 46.15.050. Priorily. Priority ofapProp_riation gives prior right.
Priority of appropriation does not include the right to prevent changes in
the condition of water occurrence, such as the increase or decrease of
stream flow, or the lowering of a water table, artesian pressure, or water
level, by later appropriators, ifthe prior appropriator can reasonably ac-
quire his water under the changed conditions. (§ I ch 50 SLA 1966

Sec. 46.15.060. Exis_tingi ri/ghts. A water right ac%uired by law before
July 1, 1966 or a beneficial u"e of water on July 1,1966, or made within
five years before July 1,1966, or made in conjunction with works under
construction on July 1,1966, under a lawful common law or customary
appropriation or usg, isa lawful appropriation under this chapter. The
appropriation issubject to applicable provisions of this chapter and rules
and regulations adopted under this chapter. (§ 1 ch 50 SLA 1966)

Sec. 46.15.065. Dcterminution of existing rights, (a) A claimant
of an existing right under AS 46.15.060 shall file a declaration of
appropriation with the commissioner as aet out in this section. The
declaration shall be considered correct until a certificate of appropria-
tion is issued or denied. Priority of such right dates from the day work
was begun on the appropriation if due diligence was used in complet-
%_ng tllle work; otherwise, from the day water was applied for the bene-
IClal use.

() The commissioner shall, as soon as practicable, determine the
rights of persona owning existing appropriations. To accomplish this,
the commissioner shall” N _ _

(1) by order set a definite period for filing a declaration of appropri-
ation within a specified area or from a specified source;

(ZL publish notice of the order once a week for three weeks before
the beginning of the period in a newspaper of general circulation in
the affected area; > _ _

(31 give notice of the order by certified mail to any appropriator
within the specified urea or Ironi the specified source who has re-
quested mailed notice or of whom the commissioner can readily obtain
knowledge including each owner of a recorded mining claim,

_éc) The commissioner shall make auch investigations as he con-
siders necessary of rights asserted by declarations filed under thia
section and shall determine each existing appro%natlon.and mail a
summary_of such determination Lo each person who has filed a decla-
ration with respect to the specified area or aource. Any person
adverseIY affected by a determination muy file with the commissioner
a request for a hearing within 20 days of the ﬁute the notice is mailed.
Ifa earln? is requested the commissioner shuil send a notice of the
%_lme and place of the hearing to each person who hits filed a declara-
jon,

_ (d? If u hearing is not requested with respect to a determination, or
If, after the hearing, the commissioner finds the determination tu have
been correctly made, lie shall immediately issue a certificate of appro-
ﬁrlatlon. If the commissioner finds the determination to be incorrect,

e shull correct it und either issue a certificate of appropriation or
reiuse the certificate uccording to his findings.

(el A person uggricved by the action of the commissioner may ap-
peal lo the superior court within 30 days of the dale on which (hut
action ib final. o _

If) The adjudication process for u declaration filed under (u) of this
section thul" is pending before Lhe commissioner on June 10, 1960
continues under the procedures set out in ibis section until the com-



r. tUKedlc II':i curTllicutu is issued under this section, Lhe certificate
holder m:i) In- included us u ﬁartlmfant inan adJudlcatlon under AS

Il 151 f o1 hi 15,166 (5 1ch 50 SLA 1966; AS 46.15.135; am 5 2 ch
L1L SI.A 10HOI

I.Heel ttl HinriiiJiiitiilu. I'l.e lilrth

in.ii.nn hi illeiliie  .lime 11, ISHIi,

welMeil MIUIS it If>
Sec. 46.15.070. Nolices; objections |Renumbered|.

RrvInv'i rimit. - Tim *ectHan now
ippnn it AS 46 15 13). Il »H rtirambertd by
Ihe icviior of tuiuict for more tofk x| arrangement

Sec. 46.15.080. Criteria for issuance of permit. (a) The commis-

sioner shall issue a permit if he finds that
1) rights of a prior appropriator will not be unduly affected;
2) the proposed means of diversion or construction areadequate;
3) the proposed use of water is beneficial; and
4) the proposed approgrlatlon is in the public interest.
b)  In determining t

sider
IOzl) the benefit to the applicant resulting from the proposed ap-
propriation;

e public interest, the commissioner shall con-

_ TdYas ui pciiiin. Tiic cuminissiorier may ISsue a per-
mit for less than the amount of water requested, but in no case may he
issue a permit for more water than can be beneficially used for the ?ur-
poses stated in the application. He may require modification of plans
and specifications for the appropriation. He may issue a permit sub-

ject to terms, conditions, restrictions, and limitations he considers

necessary to protect the rights of others, and_the public interest.
However, the permil shall be subject to termination only as provided
in this chapter. (8 1ch 50 SLA 1966)

Sec. 46.15.110. Time for constriction and completion. A permit
may place a time limit for beginning construction and perfecting ap-
propriation. Reasonable extensions of time shall be permitted for
good cause shown. (§ 1ch 50 SLA 1966)

Sec. 46.15.120. Certificates. Upon completion of construction of
the works and commencement of use of water, the permit holder shall
notify the commissioner that he has perfected his appropriation, if the
commissioner determines that the appropriation has been perfected in
substantial accordance with the 1permlt, he shall issue the permit holder
a certificate of appropriation. The certificate shall set out any condi-
tion which the commissioner may prescribe by regulation, including
conditions that are necessary to protect the prior rights of other sper-
slgré%)and the public interest.” (8 1ch 50 SLA 1966; am §9 ch 175 SLA

(2) the effect of the economic activity resulting from ihe proposed Sec. 46.15.130. PrioritK, %a? Priority of appropriation made under
e

this chapter dates from the filing of an application with the commis-

)
appropriatign; . : :
p3) pt eeﬁ‘ect on fish and game resources and on public recreational
opportunities; ,

4) the effect on Publlc health; _

(5) the effect of loss of alternate uses of water thatmlﬁht be made
within a reasonable time if not precluded or hindered by the proposed

appropriation; _ :
_pP6) FFarm to other persons resulting from the proposed appropria-
tiop, . : :
(1) thg intent and ability of the applicant to complete the appropria-
L an

) the effect upon access to navigable or public waters. (§ 1 ch 50
SLA 1966)

Sec. 46.15.090. Preference in granting permits. When there are com-
petln?_ applications for water from the same source, and the source is
Insufficient to supply all applicants, the commissioner shall Iglve
preference first lo public water supply and then to the use which alone
or in combination with other foreseeable uses will constitute the most
beneficial use. (§ I ch 50 SLA 1966)

tion
(8

sioner.
(b)  Priority of appropriation Per_fected before Julﬁl |, 1966, shall be
determined as provided in § 135 of this chapter. (§ | ch 50 SLA 1966)

~Sec. 46.15.133. Notices; objections, (a) Upon receipt of an applica-
tion, the commissioner shall prepare a notice containing the location
and extent of the proposed apProprlatlon, the name and address of the
applicant and other information he considers pertinent. The notice
shall state that within 15 days of publication or service of notice, per-
sons may lie with the director written obgectl_ons, stating the name
and address of the objector, and any facts tending to show that rights
of the objector or thé public interest would be adversely affected by
the propased appropriation. _ _ _

(b) .~ The commissioner shall publish the notice at the applicant’s ex-
Pense in one issue of a newspaper of general distribution in the area of
he state in which the water is to be ait)proprlated. ‘The commissioner
shall also have notice served personally or by certified mail upon an
appropriator of water or applicant for or holder of a permit who, ac-
cording to the records of the division of lands, may be affected by the
proposed aiJ_p_roprlatlon and may serve notice upon any governmental
agency, political subdivision or person; notice shall a™ - ' - served
upon the Department of Fish and Game and the Depai . of En-

vironmpnlal rVmcprvadinn



() Within 15 days of publication or service of notice, an interested
person may file an objection. The commissioner may hold hearings
. Upon giving due notice and shall grant, deny, or condifion the applica-
tion in whole or in part within 30 days of receipt of the last objection
or, if the commissioner elects to hold hearings, within 180 days of
receipt of the last objection. Notice of the order or decision shall be
served personally or mailed to any person who has filed an obgectlon.
_(c? If ng objection is filed, the’commissioner may proceed to make
his determination upon the application. .

_ﬁc) A person aggrieved by the action or the commissioner or by the
failure of the commissioner to grant, deny, or condition an application
in accordance with (c) of this section may appeal to the suPerlorcourt.

0 The commissioner may, by regulation, designate types of ap-
propriations which are exempt from this section and provide
mmgllfled procedures for ruling on the ap;llcatlons. ES | ch 50 SLA
“1960; am 86ch 104 SLA 1971; am §52 ch 71 SLA 1972;am 855,6¢h
*84 SLA 1980)

Realtor's no!*, — Thii section formerly  within 180 days of receipt of the last objec-

'gﬂpeared as AS 46.t5.070. Il was renumbered  tion" for "at the conclusion of the hearing"
by (he revisor of sitifalc* for more logical ar-  at the end of the second sentence of subsec-
rangement, tion (c), and inserted "or by the failure of the

E%fect of amendmcat. — The E)98_0 amend- ~ commissioner to grant, deny, or condition an
ment. effective June 19, 1980, substituted "if ~ application in accordance with (c) of this sec-
Ihe commissioner chcts lo hold hearings.  tion" near the middle of subsection (e).

Sec. 46.15.135. Determination of existing rights (Rennmberedl.

Revisor't note, — This section now aBpears
as AS 46.1J.065. Il was renumbered by the
revisor of statutes for more logical arrange-

ment.
Sec. 46.15.140.. Abandonment, forfeiture, and reversion of ap-

Pro riations. (a) The commissioner may tleclure an appropriation to
In- Wholly or partially abandoned and revoke or amend the certificate
ifVipproprialion as o Lhe unused quantity of water ifan ap?roprlator,
Wilt intention to abandon, doea not make beneficial use ofall or a part
til iir appropriated water,

ilit Tim commissioner may declare that an appropriator hua wholly
to“I>Urttally forfeited an appropriation, and shall revoke the certificate
o 'tippi opt tillion in whole or in part if the appropriator voluntarily
L.ulVor neglects, without uulficient cause, to make use of all or a part
« |Im appropriated water for u period of live successive yeara. A pur-
~al ulio has a perm:1 to develop a uae of water including but not
linuicd lit ri‘.iitlential, agricultural, indualriul, or mining uae, but hua
tiol developed tliut properly lu the point of water.uae before permit
expiration, may file u request for permit extension with the commiu-
sinner

tit Hallote lo use beneficially lor five successive years ullor part of
tie Vialt-i granted in u certificate ol apptoprialiun raises u rebuttable
pietuiiiplion I the upproprtalor lias abandoned or forfeited the

glil toos . .mused quantity of wuler and shills lo Ihe upnt'ooriM.

fill Ii the cui...Itisaioner revokes a certificate in wh.th or in part the
pm Itun ol the certificate covered by the revocation reverlu to the Blate

Sﬂld &ea’wgt%h blegcgrgeLaAu%%%Sopriated water. 1§ 1ch 50 SLA 1966-

gt St Sune 10, g I the ! seuteiuv Milmituted "that uu
Milivilin td i led “in unifiii“mig"nd  4EPIUPrUtAL M fuu u, upjirppuliun, U
tu tin- unie.nl qumilitt nl wnter" uml «uh- '€, INE 1IN -an- pien |"n?.q|||prgprl_n-
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Sec. 46.15.145. Reservation of water, (a) The slate, un agency or
a political subdivision of the atate, un agency of the United States or a
person muy apply to the commissioner to reserve sufficient water to
maintain a specified instreuni flow or level of water at u specified
Pomt on a stream or body of water, or in a specified part of a stream,
hroughout a year or for specified Limes, for
' (1) protection of fish and wildlife habitat, migration, and propaga-
ion;
2) recreation and park purposes;
3) navigation and transportation purposes; und
41 sanitary und water quulity purposes. . .
~4p) Upon receiving an aﬂpllcatlon for a reservation under this sec-
tion, the commissioner sha Frpceed in accordance with AS 46.15.133.

(c?_ The commissioner shall issue e cert Ticate reserving the wuler
applied for under this section if he finds that

Fl) the rights of prior appropriators will not be affected by the reser-
vation;
(2) the applicant has demonstrated Iliul u need exists for the reser-
vation, _ o

53) there is unappropriated wuler in Lite stream or body of wuler
sufficient fur the reservation; und o

4) the proposed reservation is in the public interest.

d) After the issuance of u certificate reserving water, Lhe water
specified in the certificate shull be withdrawn from appropriation und

i commissioner shull reject un application for u permit to appropri-
ate the reserved water, _ S

(e) A reservation under this section does not ulfccl rights in exis-
tence on the date the certificate reserving wuler is issued



(Il At leant once cadi 10 yearn the commissioner ahull review each
reservation under thia aection lo determine whether the purpoae de-
scribed in (alof thiH metion lor which the certificate re_servmﬁ wuler
wua issued und the findings described in (c) of thia aection alill apply
to the reservation. If the commissioner determines that the purpose,
or part or all of the findings, no Ior]?er apply lo the reservation, the
commissioner muy revoke or modify the certificate reserving the
water after notice, hearing when appropriate, and a written determi-
nation that the revoculion or modification ia in Ihe beat interests of
the atule. () 7 ch 84 .SI,A 1980; am 5 6 ch 185 SLA 19861
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Sec. 46.15.147. TermlInatlofl of penults. (a) If the commissioner has
reason to believe that a person who holds an_apProp_rlatlon permit
under this chapter is wilfully violating or has wilfully violated a term,
condition, restriction or limitation of his permit, he may commence
proceedings to terminate the appropriation permit under the Ad-
ministrative Procedure Act (AS 44.62.330 — 44.62.630). _

(b) When an appropriation permit is terminated under this section
the appropriation of water made by the permit reverts to the state and
becomes unappropriated water. (§8 ch 175 SLA 1980)

Editor'* *ol«. —.Asorlgln»llg/ enacted, this
seclion was designated AS 46.13.145.
However, since a section wilh (hat dem%na-
tion had already been enacted by SLA 1980
Ch'ls*‘h 7th|s section was redesignated AS

m  46.15.150. Preferred use. (a? An applicant who asserts and pro-

ves a preferred use shall be granted a permit and shall be granted
preference over other appropriators. A preferred use of water Is for a
public water supply. _ _
(b) To be entitled to a preference an applicant must show that his
use will be prevented or substantially interfered with by a prior ap-

propriation; the use isa preferred use; the applicant agreés to compen-

sate a permit or certificate holder for the prior appropriation for an
damages sustained by the preferred use, and other information whic
the commissioner requires by regulation. (§ 1ch 50 SLA 1966)

~Sec. 46.15.160. Transfer and change of appropriations, (a) The
right to use wgter under an appropriation or permit shall be appurte-
nant to the land or place where it has been or is to be beneficially used,
provided, that water supplied by one person to another person’s prop-
erty shall not be appurtenant to the property unless the parties so in-
tend. An appurtenant water right shall pass with a conveyance of the
land, or transfer, or by operation of law unless specifically exempted
from the conveyance, o

(b) With the permission of the commissioner, all or any part of an
appropriation may bhe severed from the land to which it is appurte-
nant, may be sold; leased or transferred for other purposes or to other
lands and be made appurtenant to other lands. A permit or certificate
or a deed, lease, contract, assignment of é)ermlt or other instrument
transferring an appropriation must be filed for record in the office of
the commissioner and a certified copy of the instrument must be
recorded in the recorder’s office of the recording district in which the
annrnnrialinn is located. 1 ch 50 SLA 1966)

~.Sec. >16.15.165. Administrative adjudications, éa) The commis-
sioner may, hy order, initiate an administrative adgu ication to quan-
tify and determine the priority of all water rights and claims in a
drainage husin, river system, %round water aquifer system, or other
identifiable and distinct Tydrologlc regime, including any
hytlrnlogically interrelated surface and ground water systems.

iln In"the order initiating an administrative abdication, the com-
missioner shall describe the appropriate geographic and hydrologic
hniindurius of the adjudication area. During the adjudication, the com-
missioner may adjust the boundaries to ensure the efficient adminis-
tration of wuler appropriations among users, o

id Upon initiation of the adjudication, the commissioner shall

>11 serve the order on each applicant, certificate holder, or permit-
tee listed in the department's records within the adjudication area;

(2)  serve the order on an¥ agency of the federal, state, or a local
overnment wilh management authority over land or water within
ﬂle adjudication area; . o
% Mr.ve the order on uny person who owns or claims land within
Ilie adjudication urea if the Tund is held in trust by the United States
lot [lie person or if the patent, deed, or certificate to the land from the
I"niied Slutes was issued under 25 U.S.C. 334 (Indian General
Allotment Act of February 8. 1887, 24 Slut. 389, as amended and
supplemented), 25 U.S.C. 72(()the Allotment Act of June 25, 1910, 36
Slat 8551 43 U.S.C. 270-1, 270-2 (the Allotment Act of May 17, 1906,
34 Slut, 197), uny other allotment act, or the Alaska Native Townsite
Act of Muy 25. 1926, 44 Stat. 629, and serve the order on the United
Slates on”behalf of the person;



. . ] ...ume appiupimu ft
-nnn? body ul llie Annelle island Iteserve establlshedJ by 25 U.S.C
195 ilhe Act of March 3. 1891, 26 Slat. 1101) if the land or wuteri
un hiding hydrologieally interconnected water, of the Annette Island
Iteserve is within the abdication area;

(51 serve the order on any other person claiming a federal reserved

water right within the adjudication area; _
Ml serve the reglonal corporation and village corporation estah-
lished under 43 U.5.C. 1601-1623 (Alaska Native Claims Settlement
-+Uli thuL has a pending land selection or has acquired ownership to
land under that act that is located within the adjudication area; and
171 serve Ihe order on each mining cluimunt of record with the
United Stales and the stale within Lhe adjudication area as of the dale
Nl lhe order |n|t|allng the administrative adjudication. .

tdi Service ul un order under (c) of this section does not constitute
an admission by the stale that the person served with the order has a
Waller right

lei Service of the order under (c)(L) of thia aection is sufficient if
mailed bK certified mail, return receipt requested, to the lust known
address that ihe applicant, certificate holder, permittee, or cluimunt
has given lo the division of the department responuible for administra-
tion of wuter rights. A person served underécl(D—%?) of thiu section
\who fails lo appear in o timely manner and assert a claim us pre-
scribed by the commissioner is esto?ped from subse(%uent_ly asserting
an objection lo the adjudication of that person’s water rights within
the adjudication area, unless the person is entitled to a federal re-
served water right and has failed to consent under (k) of this section.

(0 In an adjudication under this section, the commissioner muy
appoint an impartial qualified person as a muster to preside over the
adjudication, to hold hearings, to take testimony, to collecL evidence,
to propose lo the commissioner an order adjudicating the validity of,
quantlfﬁmg, and determining the priority of all wuter rights, und to
take other uction the commissioner decides is necessury. .

(0) A state agency may aaaerta water right on behalf of the stute in
the adjudication.

«\(h) A division of the department or another slate agency muy pro-
vide documentary uud testimonial evidence, reseurch, und scientific
unulysia durln% the adjudication. The commissioner may provide evi-
dence, research, or analysis from sources outside government,

> (i) u conductln% an agjudication, the commissioner nay Lake uc-
liun necessary for the efficient und fuir administration and”use of the

stales water including _ _
(1) determining indispensable, necessury, und convenient purlieu to

the udiudication; » , _

&2) .cla33|fy|n? applicants, certificate holders, Rermlttees, und claim-
ants in groups that share similar interests, such us by the amount of
water used or the type of use, and restricting their active participation
in the adjudii  an by appointing group representatives for th.eJ_Jur-
poses of r - .g nofices, examining witnesses, uud other udjudicu-

(3) entering interlocutory orders appropriate to a disposal of all or
‘gurt of the issues in the udjudtcuLivn, and designating the orders us
inal for the puré)oses of un-appeal to the superior court under (1) of

thia section; an N
(4) allocating to a participant Lhe extra costs that the stale has

incurred in conductln[q the adjudication because the participant lias in
bad faith asserted u claim lo wuter wholly without merit ur bus unrea-
sonabll:y delayed the proceeding. o S

llt)' For the purtlooses of asserting a water right in an adjudication, o
certificate issued under this chapter is primu facie evidence of the
water rigtil und its priority date. S

(kI if the commissioner has initiated the adjudication and the fed-
eral government or a private person who hue been served under
%0_&2)—(4) of this section asserts u federal reserved wuler right hut
ails to consent in writing lo the adjudication, then the commissioner

in.ly exclude the federul government or the person, respectively, us
P.u ucipunts in the adjudication. The commissioner may negotiate the
erms of the written” consent. _ o

i/l A person adversely affected by a final order of the commissioner
adjudicating wuler rl(?hts under thia section may appeul to the supe-
trrl]or court within 30 days after the decision is mailed or delivered to

e person,

Iml The commissioner may adopt regulations setting out proce-
dures fur administrative adjudications under thia section. 19 6 ch 135

HILA 1986)

_Effective dulev. — Section b, ch. 136. June 10, 1960, in nccu'dnnc« with AS
si. A [¥Jdt\ mukee it..| section effective  01.10.070(c).

bee. 46.15.166. Judicial adjudications, (a) Instead of initialing
an udjudiculion under AS 46.15.165, the commissioner may, with the
concurrence of the attorney 3eneral, if a federal reserved water righi
bus been ur might be asaerted by an agency of the United States on its
own hehalf or on behalf of a person described in AS 46.15.166(c)(3)—
itil. tile on behalf of the state a complaint in auperior court to initiute u
judicial adjudication consistent with 43 U.S.C. 666 to quantify und
determine the priority of all water rights in a d_ramu_(};_e hasin, river
system, ground water aquifer system, or other identitiable and dis-
tinct hydrologic regime, including any hydrologieally interrelated sur-
face und ground water systems. . S

(hi The venue for an action filed under (u) of this section shull be
ex( 'dished by rule of the supreme court under AS 22.10 030.



ofli|"in( an wwurbiul. qualified person c? a master to hold hearln%,
|.ike testimony, collect evidence, and make recommendationb to the
mint reglardl_ng the scope Bnd content of a Proposed judicial decree
ili.it would linully acjuuicute the validity of water rights, quantify
them, and determine priorities among the water rights a[)proprlatlons
in Ihe adjudication area. Employment by a federal, state, or local
government agency does not dlsquallf¥ an individual from aﬁpomt-
ment as muster under thia subsection it the court determines that the
individual is otherwise |mPurI|uI und quulified to act'as master. The
ma.vi*r muy, with the courl’s permission, take action that the commis-
sioner wauld l.e aythorized lo lake in an administrative adjudication
under AS 46 15 165 o _

ull Inan adjudication under thie section, the court muy incorporate
m an order or udgment final orders of the commissioner previously
issued under AS 46.15.165. _

_+ei Pmievdmgs under this section shull bo conducted without a
liny. id 6 ch 135 SLA 1986)

Effective dale*. — Section 8, ch 136, June 10. 1886. in accordance wilh AS
SIA 1986, makes thia eection effective 01.10 070Icl.

See. 46.15.167. Effect of decision. The final order of the commis-
sioner under AS 46.15.16G and the final judgment of a court under AS
46.15. k66 are hinding on each party to the adjudication and on each
person who subsequently makes an application for a water right. The
court or the commissioner may retain jurisdiction for o period of time
nece_ssar¥ to implement an adjudication order or judgment nnd to
provide for subsequent water approprialionu. (5 6 ¢h 135 SLA 1986)

Effective date*. — Section 8, ch 136, June 10, 19H6, in accordance wilh AS
SLA 198b". make* thia section effective 01.10.070tc).

_Sec. <13.15.168. Other actions, la) The state may timely intervene
linit party in a superior court action potentially involving u determi-
nation of the validity, quantity, use, reservation, or priority of water
rights. o

(hi The commissioner may accept u remand from u slate or federal
court of a water rights dispute qnd may administratively adjudicate
the dispute under ‘AS 46.15.165. o

(cl The commissioner may enter into arbitration to resolve a water
rights d|5ﬁute. o _ o

d)  The commissioner may incorporate and applg bb binding upon
the parties o an administrative ad%u ication under AS 46.15.165 any
court_decree concernln% the stale gdrologlc regime involved in the
adjudication. (5 6 ch 135 SLA 1986)

Effective dele*.  Seillim 0, ch 135 June 10. I19H6, in accordance with AS
MIA 1986. make* line aection effective 01 10 07(llcl.

Sec. 46.15.169. Federal reserved water rights. This chapter
does not represent a commitment bsy the slate to a specific federal
reserved water right. (§ 6 ch 135 SLA 1986)

EffecUva date*. - Seitiun S, ih 136, June 10. I19H6. in accordance with AS
SLA 1986. makei line aection effective 01 10 070lcl.

“pi-owr¥ P «“w

Sec. 46.15.170. Effect of recording. (*) A deed, lease, contract,
assignment of permit or other instruent transferring an appropria-
tion"is void as against a subsequent innocent purchaser who in good
faith paid a valuable consideration for the appropriation or any por-
tion of it and whose instrument is first filed and recorded under 5
160(b) of this chapter. . . _

(bg A deed, lease, contract, assignment of permit or other instru-
ment transferring an appropriation which is recorded under § 160(b)
of this chapter isconstructive notice of its contents to subsequent pur-
chasers of the a %roprlatlon or any portion of it. An unrecorded in-
strument is valid_between the partiés to it and as against one who has
actual notice of it. (§ I ch 50 SLA 1966)

Sec. 46.15.180. Crimes, A person who constructs works for an ap-
propriation, or diverts, impounds, withdraws or uses a,sm%nlflcant
amount of water from any source without a permit or certificate of aP-
propriation; or aperson who violates r.u order of the commissioner to
cease and desist from preventing any water from movinp ‘o a person
having a_prior right to use the same; or who disobeys an order of the
commissioner requiring him to_ take steps to cause the water to so
move; or who fails or réfuses to install meters, gauges or other measur-
ing devices or control works; or who violates an order establishing cor-
rective control works; or who violates an order establishing corréctive
controls for an area or for a..ource of water, or who knowingly makes
a false or misleading statement in a declaration, of existing rl,(t;,hts, IS
quilty of a misdemeanor. Crimes under this section are in addition to
any other crimes provided by law. (8 1ch 50 SLA 1966)

Qaoled in G A A Contractors, Inc. v
Alaska Greenhouses. Inc.. Sup, Ct. Og. No 42
987 (File No. 1763), 517 P.2d" 1379 (1974).



See. 46.15.185. Appeals. Appeals to the superior court under this
chapter are subgect to the provisions of the Administrative Procedure
Act, AS 44.62.560 — 44.62.570. (§ 1ch 50 SLA 1966)

Article 5. Water Resources Board,

Section

190. The Water Rnourcci Board 220. Board meetings
200. Term of office 230. Public meetings
210. Duties of the board 240. Compensation of board members

Sec. 46.15.190. The Water Resources Board. There is created the
Water Resources Board composed of seven members havm% a general
knowled(?e of the use and requirements for use of the waters of the
state and the conservation and protection thereof, and the commis-
sioner of environmental conservation or his designee shall serve as an
additional, ex officio member serving without a vote. The commis-
sioner of natural resources shall act as the executive secretary of the
boar\ and shall provide clerical staff for the board. Members of the
boara jre appointed by Ihe governor, subject to confirmation by a ma-
jority of the members of the legislature in‘joint session. (8 1ch 50 SLA
1966; am fi | ch 58 SLA 1972)

Sec. 46.15.200. Term of office. The term of office for members of
(he board is four years. The first members appointed serve as follows;
two members serve for one year, three for two years and two for three
years. If a vacancy occurs, the governor shall fill it by appointment for
the unexpired term. The appointment shall be submitted to the
legislature for confirmation at the next regular or special session. (§ 1
ch'50 SLA 1966)

~Sec. 46.15.210. Duties of the board. The board shall inform and ad-
vise the governor on all matters relating to the use and appropriation
of water in the state, including, but not limited to: the effect and ade-
quacy of all state laws and regulations governing the establishment of
water rldghts, the multi-purpose uses of water, the prevention of pollu
lion and" the protection of fish and game, studies of the state’s water
supplies and plans for future requirements, development cf water
resources, participation of local governmental units in the manage-
ment of water resources, lands which are or may be needed for dams,
reservoirs, flood dams, flood ways, canals or ditches for the impound-
ment, storage, flow and control of waters. (§ 1ch 50 SLA 1966)

Sec. 46.15.220. Board meetings. The board shall hold one regular
meeting annuall¥ at the state capital and one or more additional
meetings at the time and place in the state the board selects for the

transaction of business. (§ I ch 593SLA 1966)

Sec. 46.15.230. Public meetings. The hoard may hold and conduct
public meetings at any time or any place in the state in order to obtain
public opinion on a water use problem or proposal and it may, b
ma#orl_ty vote of all members, formally or informally delivered,
authorize one or more of its members to hold and conduct a public
meeting. (8§ I ch 50 SLA 1966)

Sec. 46.15.240. Compensation of board members. Each member of
the board isentitled to travel expenses and per diem as authorized for
state boards by AS 39.20.180 while traveling to or from, or in
attendance at, re ularori{)eual meetings or conferences authorized by
the board. (8 1ch 50 SLA 1966)

Article 4. General Provisions,
Secltoa

250. Enforcement authority
260. Definitjoni
210. Short title

Sec. 46.15.250. Enforcement authority. The following persons are
peace officers cf the state and they shall enforce this chapter:

1) a state employee authorized by the commissioner;

2) a police officer of the state. (8 I ch 50 SLA 1966)

_Sec. -16.15.255. Enforcement, (at lit addition lo a penally imposed
“iiidt-i AS -1d. 15.180 for violation of un order issued under this chupter,
(lle commissioner tnay _ S
~ 11> remove or abate unperntilled works of appropriation, diversion,
impoundment, or willidrawul;
il install corrective controls or control works; and _
idi s ek enforcement of the order by filing an action in the superior
comt
_tin A person who violates an order issued under AS 46.15.180 is
liable for all costs of removal, abatement or installation and for court
costs und attorney fees incurred by the state in seeking enforcement of
the order. (S 7 ch 105 SLA 1986)

Ellvclive diulu».  Mcilnm S, :li 136, June 10, 1086, in Hexunluiicu woh AM
ftl. A 1086. lliiikca N necliun effc-Ulvu 01 10 070(c).



Srv. -16.15.256. Data collection authority. To carry out the provi-
sion* ni (his chapter, the commiHaioner may
111 inspect hooks, records, meters, gauges, well logs, works ofapfro-
pii.ition, diversion, impoundment, withdrawal, or control and oLher
n Icvmil ndoi tnalion or physical condition: -
<l enter privute property at all reasonable times after obtaining a
sez%\rch wadrrant from a judicial officer if the owner refuses consent to
entry, an
13¥ compel the production of relevant information by a subpoena or
subpoena duces tecum signed by the commissioner 'if the comtais-
sioiler reasonably believes the information is necessury to carry out
the purposes of Lhiu chapter (ft 7 ch 135 SI.A 1986)

I"llfdive dutc-M.  Soilmo H. tli 135  June- 10, 19S6, in accordance with AS
SI A lilHti. muki-s Ilint Bvrtiun t-1Uillve 01 10(I7lhc).

Sec. 46.15,260 Definitions, in this chapter, unless the context
otherwise requires, o _ _

(1)"appropriate” means to divert, impound, or withdraw a quantity of
water from a source of water, for a beneficial use or reserve water in
accordance with AS 46.15.145;, _ _

(2) "appropriation™ means the diversion, impounding or withdrawal
of @ quantity of water from a source of water for a beneficial use or the
reservation of water in accordance with AS 46.15.145; _

(3) “beneficial use” means a use of water for the benefit of the
appropriator, other persons or the public, that is reasonable and
consistent with the public interest, including, but not limited to
domestic, agricultural, irrigation, industrial, manufacturing, fish and
shellfish processing, navigation and transportation, mining, power,
public, sanitary, fishand wildlife, recreational uses, and maintenance of
water quality; _ _

(4) “source of water” means a substantial quantity of water capable of
being put to beneficial use;

(5) “water” means all water of the state, surface and subsurface,
occurring in a natural state, except mineral and medicinal water;

(6) “commissioner” means the commissioner of the Department of
Natural Resources; _ o

(7)  “director” means the director of the Division of Lands,
Department of Natural Resources;44

ES) "person” includes an individual, part_nershiB, _association,
public or private corporation, state agency, political sundivision of the
state, and the United States. (§ 1 ch 50 SLA 1966)
9) "mineral and medicinal water" means _ _
A) water of a hot spring or spring with curative properties which
Rlas bgc’eéeg resgrved by the federal government under Public Land Order
0. 599, an : e
gB) geothermal fluid, as the term is defined in AS 41.06.060. (am
§{8 — 10ch 84 SLA 1980; am 8§ 10, 11ch 175 SLA 1980)

Effect of w naonl. — The first 1960 The second 19W amendment substituted
amendment, effective June 19, 1980, added ~ "subsurface" for "subsurfaces" near |he
"or to reserve water in accordance with AS ~ middle of paragraph (3), and added
46.13.143" at the end of paragraph (1), add-  paragraph (9)

ed "or |he reservation of water in accordance As'ihe rest of the section was not affected
with AS 4S.13.143" at the end of parairaph by the amendment, it is not set out.

(2), .inserted "fish and shellfish processmg, EdMnr'i stoic. — As to declaration of
navigation and transportation” near the mid- | g+s|at|ve policy, see | |, ch. 175, SLA 1980,

le
dle of paragraph (3), and added "and in'Temporary and Special Acts and Resolves.
maintenance of water quality” at the end of

paragraph (3).
See. 46.15.270. Short title. This chapter may be cited as the Alaska
Water Use Act. (§ I ch 50 SLA 1966)
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Alaska Statutes

Title 46. Water, Air, Energy, and
Environmental Conservation.

Chapter

03. Environmental Conservation (88 46.03.010 — 46.03.900)

04. Oil Pollution Control (88 46.04.010 — 46.04.120)

06. Recycling and Reduction of Litter (8§ 46.06.010 — 46.06.150)

07. Village Safe Water Act (88 46.07.010 — 46.07.080)

08. Oil and Hazardous Substance Releases (88 46.08.005 —
46.08.900)

09. Hazardous Substance Release Control (88 46.09.010 — 46.09.900)

11. Conservation of Energy and Materials (8§88 46.11.010 — 46.11.900)

M5. Water Use Act (88 46.15.QT* +46.15.270)

16. Management and Use of <ater in Mining (88 46.16.010 —
46.16.100)

17. Supervision of Salary of Dams and Reservoirs (8§88 46.17.010 —
46.17.900)

30. Certification of Operators (88 46.30.010 — 46.30.130)

35. Environmental Procedures Coordination (88 46.35.010 —
46.35.210)

40. The Alaska Coastal Management Program (8§ 46.40.010 —
46.40.210)

45. Northwest Interstate Compact on Low-level Radioactive Waste
Management (88 46.45.010 — 46.45.020)

Revisor's notes. — The provisions of SLA 1982 and to make other minor word

this title were redrafted in 1987 to remove changes,
personal pronouns pursuant to 4 4, ch. 58,

Chapter 4. Environmental Conservation.

Article

P NO GOSN R

Declaration of Policy 1$ 46.03.010)

Department of Environmental Conservation (S§ 46.03.020 — 46 03.040)

W ater Pollution Control and Waste Disposal US 46.03.050 — 46.03.130)
Air nollution Control US 46.03.140 — 46.03.240)

Radiation and Hazardous Waste Protection US 46.03.250 — 46.03.314)

Pesticide Control US 46.03.320 — 46.03.330)

Prohibited Acts and Penalties US 46.03.710 — 46.03.850)

General Provisions US 46.03.860 — 46.03.900)



Fact Sheet:

WATER RIGHTS IN ALASKA

WHAT ARE WATER RIGHTS?

A water right is a property right for the use of surface and
subsurface waters bv the public as provided by the Alaska
Water Use Act (Alaska Statutes 46.15). This water right
allows specified amounts of water from particular water
sources to be diverted, impounded and withdrawn for
specified uses. When a water right is granted, it becomes
attached to the land where the water Is being used for as
long as you use it. If the land is sold, the water right goes
with the land to the new owner, unless it is separated from
the land with the appro' al of the Department of Natural
Resources.

HOW DO | OBTAIN WATER RIGHTS?

Tb obtain water rights in Alaska you submit an Application
for Water Rights to the Alaska Division of Land and Water
Management. You are issued a permit to develop a water
source and construct the means to use the water. Once you
prove you are beneficially using the water, a certificate of
appropriation is then issued. This is a legal drcument
which conveys water rights once the water is being used.
In Alaska, there are no automatic rights to ground water
because of ownership of overlying land and there are no
rights to surface waters because of ownership of adjoining
or surrounding land. Use of water without a permit or
certificate does not give the user defensible legal rights to
the water, no matter how long the water use continues.

WHAT COSTS ARE INVOLVED?

To insure that the public is notified of the proposed water
use. you are required to pay the cost oflegal advertisement
in at least one issue of a local newspaper in the vicinity
of the proposed appropriation. However, if the proposed use
will not exceed 1,000 gallons of water per day in a single-
family domestic household there is no requirement to
publish an advertisement. If there are more potential users
than the source of water can supply, the Department may
require legal advertisement of all types of water rights
applicants.

WLY SHOULD I APPLY FOR WATER
RIGHTS?

1 If you have established water rights, you have a legal
standing to assert those rights against conflicting uses
of water with people who di. not have water rights.

Alaska Department of

NATURAL
RESOURCES

ESTHER WUNNICKE.
COMMISSIONER

SEPTEMBER 1985

2. A person with established water rights has priority to
the use of water over persons who later file for water
rights from the same water source.

3. Anyone who constructs works for the taking of water (an
appropriation), or uses a significant amount of water
without a permit or certificate of appropriation is guilty
of a misdemeanor. (Alaska Statutes 46.15.180)

A significant amount of water as defined by regulation
[Alaska Administrative Code 11 AAC 93.970(14) | Is the:

use of 5,000 or more gallons of water in a day from a
single source, or:

e the regular daily or recurring seasonal use of 500 or
more gallons of water per day for 10 days or more per
year from a single source, or:

e any wateXuse that may affect the water rights of other
users or the public interest.

4. By filing for water rights, you provide valuable informa-
tion about water use and consumption in Alaska. This
is essential in estimating the present uses of water,
predicting future withdrawals, protecting the rights of
prior appropriators. and providing for proper manage-
ment for this important resource.

WHAT OTHER WATER RESOURCES
PERMITS MIGHT BE NEEDED FROM
THE DEPARTMENT OF NATURAL

RESOURCES?

A certificate of approval is required ifyou want to construct
or modify a dam of 10 feet or more in height, or if the
storage capacity exceeds 50 acre-feet. A separate applica-
tion form along with a sliding filing fee applies for various
size dams as set forth in the regulations (11 AAC 93.200).

An application for reservation of water may be filed to
maintain a specified How or level of water in a water body
at a specified point for specified times. By statute, an
instream flow reservation can be made to ensure sufficient
water is maintained for protection of fish and wildlife,
recreation and park purposes, navigation or transportation
purposes, and sanitary and water quality purposes.



HOW DO | OBTAIN AUTHORIZATION
FOR SHORT-TERM WATER USE?

Temporary authorization may be required for significant
short-term water uses such as construction projects. This
authorization does not establish a water right but may help
avoid problems with fisheries or existing water right
holders. Applications should be made in the form of a
letter request to the Department with an associated map
showing the loraiinn of the water take point and location

and amount of water use.

Further information about water rights and copies of the application forma may be obtained from one of the following
offices. Applications for water rights must be submitted to a Division of Land and Water Management regional office.

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

SOUTHEASTERN REGIONAL OFFICE

400 Willoughby Avenue
Suite 400

Juneau. Alaska 99801
465-3400

NORTHERN REGIONAL OFFICE
4420 Airport Way

Fairbanks. Alaska 99701
479-2243

HAINES AREA OFFICE
Room 6. Gateway Building
Main Street

Post Office Box 263
Haines. Alaska 99827
766-2120

KETCHIKAN AREA OFFICE
318 NBA Building

Post Office Box 5220
Ketchikan. Alaska 99901
225-3070

PETERSBURG AREA OFFICE
Petersburg State Office Building
215 Sing Lee Alley

Box 1580

Petersburg. Alaska 99833
722-3236

DELTA AREA OFFICE

Mile 267.5 Richardson Highway
Post Office Box 1149

Delta Junction. Alaska 99737

895-4225

SOUTHCENTRAL REGIONAL OFFICE
Frontier Building

3601 C Street. 10th Floor

Pouch 7-005

Anchorage. Alaska 99510

762-2277

Mat-Su Area Office
Central Plaza. Suite 202
Pouch 874008

Wasilla. Alaska 99687
376-4595

DIVISION OF FORESTRY

TOK AREA OFFICE

Mile 124.1 Glenn Highway
Post Office Box 10

Tbk. Alaska 99780
883-5134

SOUTHWEST (McGRATH) AREA OFFICE
McGrath Airport

Box 130

McGrath. Alaska 99627

524-3010

KENAI PENINSULA AREA OFFICE
Mile 92.5 Fierling Highway

S.R.2. Box 107

Soldotna. Alaska 99669

262-7557?

COPPER RIVER AREA OFFICE
Mile 110 Richardson Highway
Post Office Box 185
Glennallen. Alaska 99588
822-5534



Fact Sheet:

FEDERAL RESERVED

WATER RIGHTS

WHAT ATE FEDERAL RESERVED
WATER RIGHTS?

e Federal reserved water rights are created when
federal lands are witndrawn from entry (by Con-
gress or other lawful means) for federal use.

e Federal reserved water rights:

—apply to bcth instream and out-of-stream use

—may be created without actual diversion or
beneficial use

—are not lost by non-use

—priority dates are established as the date the
land is withdrawn for the primary purpose(s)

—are created for the minimal amount of water
reasonably necessary to satisfy both existing
and reasonable foreseeable future uses of
water for the primary purpose(s) for which
the land is withdrawn

e Water rights for secondary purposes must be
obtained under state law, AS 46.15.

WHY ARE FEDERAL RESERVED
WATER RIGHTS IMPORTANT
TO YOU?

e Water users in areas where there are federal
land withdrawals should file for water rights
with DNR in order to protect their use of water.
If a basin wide adjudication is started for your
river basin, you can then be assured of being
included in the adjudication.

e Holders of water rights with priority dates
established before che withdrawal of federal
lands within a basin will have water rights
senior to the federal government. Water users
filing for water rights after the withdrawal of
federal lands within a specific basin will have
water rights with priority dates later than those
of the federal government.

HOW ARE FEDERAL RESERVED
WATER RIGHTS ADJUDICATED?

< Federal reserved water rights are ajudicial crea-
tion. The United States Supreme Court first
recognized federal reserved water rights in
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Winters v. United States, 207 U.S. 564 (1908),
an Indian reservation case. Since that time,
court cases have extended the Winters Doctrine
to other types of federal land withdrawals.

e Federal law, the McCarran Amendment (43
U.S.C. 666), allows judicial adjudication of
federal reserved water rights in state court.

e The McCarran Amendment requires that state
court adjudications include all water rights in
a river basin, including all claimed federal
reserved water rights and state administered
water rights.

WHY ARE WE CONCERNED

ABOUT FEDERAL RESERVED

WATER RIGHTS?

e Because federal reserved water rights are un-
quantified, DNR does not know how much water
is needed or used for the primary purposes of
federal land withdrawals in Alaska. Because the
unappropriated water available from a water
source and the amount of water reserved by a
federal withdrawal is unknown, water resources
cannot be effectively managed.

®Alaska's growing population and development
pressures have caused water supply and water
rights conflicts in several areas of unquantified
federal reserved water rights. Examples include
Sitka’'s Indian River and Anchorage's Ship
Creek.

e For DNR to effectively manage and allocate the
state’s water and adjudicate water rights, it is
necessary to have the federal reserved water
rights ii 'ska Inventoried and quan ified by
the appro”-.~te federal land management agen-
cies in cooperation with the State of Alaska. The
state can then integrate federal reserved water
rights with state administratively adjudicated
water rights and manage water sources with
greater certainty.



HOW MUCH LAND IN ALASKA These federal lands are made up of:
HAS FEDERAL RESERVED

WATER RIGHTS? Military land - 2.5 million acres
. ) National Forests - 23.2 million acres
 Of the 367.7 million acres in Alaska, almost 49 BLM lands * 26.1 million acres

percent, or more than 178 million acres are ) s
reserved federal lands which may have federal National Parks - 51 million acres
reserved water rights: Fish and Wildlife Refuges - 76 million acres

For more information about federal reserved water rights and application forms for water rights,
please call, write, or come to one of the following Offices:

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

SOUTHEASTERN REGIONAL OFFICE SOUTHCENTRAL REGIONAL OFFICE
400 Willoughby Avenue Frontier Building
Suite 400 3601 C Street, 10th Floor
Juneau. Alaska 99801 P.O. Box 7005
465-3400 Anchorage. Alaska 99510
561-2020
NORTHERN REGIONAL OFFICE
4420 Airport Way Mat-Su Area Office
Fairbanks, Alaska 99701 Century Plaza, Suite 202
479-2243 P.O. Box 874008
Wasilla, Alaska 99687
376-4595

DIVISION OF FORESTRY

HAINES AREA OFFICE TOK AREA OFFICE
Room 6, Gateway Building Mile 124.1 Glenn Highway
Main Street Post Office Box 10
Post Office Box 263 Tok, Alaska 99780
Haines, Alaska 99827 883-5134
766-2120
SOUTHWEST (McGRATH) AREA OFFICE
KETCHIKAN AREA OFFICE McGrath Airport
318 NBA Building Box 130
Post Office Box 3361 McGrath, Alaska 99627
Ketchikan, Alaska 99901 524-3010
225-3070
KENAI PENINSULA AREA OFFICE
PETERSBURG AREA OFFICE Mile 92.5 Sterling Highway
Petersburg State Office Building S.R. 2, Box 107
215 Sing Lee Alley Soldotna, Alaska 99669
Box 1580 262-7559
Petersburg, Alaska 99833
772-3236 COPPER RIVER AREA OFFICE
Mile 110 Richardson Highway
DELTA AREA OFFICE Post Office Box 185
Mile 267.5 Richardson Highway Glennallen, Alaska 99588
Post Office Box 1149 822-5534

Delta Junction, Alaska 99737
895-4225



Fact Sheet:

RESERVING WATER
FOR INSTREAM USE

WHAT ARE RESERVATIONS OF
WATERS?

A reservation ol water Is a type <d water right. The
use ul'waler within a stream, hike, or other surface
water hotly may he reserved to maintain an adequate
ilisiream ilow or level ol water lor speetlie activities,
such as fish spawning or a river railing enterprise.
W ater can De reserved lor one or more permissible
uses tit a particular point or part of a stream or other
waterbody, during a certain period of time. Under
Alaska Statute 46.15.145. permissible instrcam uses
include:

e Protection ol fish and wildlife habitat, migration
and propagation.

e Recreation and park purposes.

e Navigation and transportation purposes, and

e Sanitary and water quality purposes.

A reservation ol water for one use may also serve as
a reservation lor another purpose. For example, a
reservation lor lish spawning may also benefit
recreation.

hike out-of-stream water rights, a reservation of
water is a property right. However, it eannot be
abandoned, conveyed, transferred, assigned, orcon-
verted to another use without the approval of the
Department ol Natural Resources.

WHO CAN APPLY FOR A
RESERVATION OF WATER?

IVivale individuals or organizations as well as govern-
ment agencies may apply for a reservation ol water
tor ilisiream wuse. This is not a required permit, but
rather an optional water right. Those who wish to
divert, impound, or withdraw water from a surface
or ground water source will continue to file for their
water rights under Title 46 for obtaining diversionary
water rights.

HOW CAN | APPLY FOR A
RESERVATION OF WATER

e Von can get an Application for Reservation of
Water (Form 10-11511 at any Department of
Natural Resources. Division of Lind and Water
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Management regional office. Your application,
however, must he submitted to the regional olfiee
in the area where your proposed reservation of
water will occur.

e Helbrc submitting your application, you should
talk with Ihe regional office people about the Ivpe
of work or study needed to quantify the instrcam
water use. and information needed in your
application.

e When your application is complete and has been
accepted, it will be reviewed to ascertain the need
for the reservation of water, impacts on other water
right holders, and the public interest. An assess-
ment will be made to determine if water ts
available for the reservation, and if the hydrologic
and technical information in the application is
accurate and adequate. Public notice of your
application must be given.

e Certificates of reservation, when issued, will he
granted to the applicant. Conditions may be
placed on certificates.

e Certificates of reservation must be reviewed by the
Division of Land and Water Management every ten
years, but can be reviewed in less than ten years
if changed conditions warrant a review.

WHAT COSTS ARE INVOLVED?

e The Application lor Reservation of Water should
be accompanied by the appropriate tiling fee as si t
forth in the fee schedule of the Department ol
Natural Resources.

e You will be required to pay the cost ofa legal adver-
tisement to notify the public of your proposed
reservation of water.

e If a certificate is issued, you may be required to
install and maintain measuring devices, such as
stream gages, weirs, or staff gages, and monitor
and report on the instrcam How or level of water.

e You may also be responsible for additional data
collection or analysis during the certificate review
period. A



WHY SHOULD I APPLY FOR A
RESERVATION OF WATER?

You should apply ifyou want to ensure that the level
or How of water in a stream or lake that you need for
your purposes will be available when and where you
need it, and will not be appropriated or diverted for
another use.

Ifyou have an established instream water right, you
have priority use of that water over people who file
later for water rights as well as legal standing in case
ofconflicting uses of water by those without a water

WHAT OTHER WATER RESOURCES
PERMITS MIGHT BE NEEDED FROM
THE DEPARTMENT OF NATURAL
RESOURCES?

A permit or certificate of appropriation Is required
for diverting, impounding, or withdrawing water for
use from a water body or ground water source.

A certificate ofapproval is required ifyou want tocon-
struct or modify a dam ten feet or more in height,
or if the storage capacity is 50 acre-feet or more. A
separate application form along with a sliding filing

right.

fee applies for various size dams as set forth in regula-
tions (11 AAC 93.200).

Further information about reservations of water for instream uses and application forms may be obtained
from the following offices. Applications for reservations of water must be submitted to a Division of Land and

Water Management regional or area office.

DEPARTMENT OF NATURAL RESOURCES
DIVISION OF LAND AND WATER MANAGEMENT

SOUTHEASTERN REGIONAL OFFICE

400 Willoughby Avenue
Suite 400

Juneau, Alaska 99801
465-3400

NORTHERN REGIONAL OFFICE
4420 Airport Way

Fairbanks. Alaska 99701
479-2243

HAINES AREA OFFICE
Room 6, Gateway Building
Main Street

Post Office Box 263
Haines, Alaska 99827
766-2120

KETCHIKAN AREA OFFICE
318 NBA Building

Post Office Bo? 5220
Ketchikan. Alaska 99901
225-3070

PETERSBURG AREA OFFICE
Petersburg State Office Building
215 Sing Lee Alley

Box 1580

Petersburg. Alaska 99833
722-3236

DELTA AREA OFFICE

Mile 267.5 Richardson Highway
Post Office Box 1149

Delta Junction. Alaska 99737

SOUTHCENTRAL REGIONAL OFFICE
Frontier Building

3601 C Street. 10th Floor

Pouch 7-005

Anchorage. Alaska 99510

762-2277

Mat-Su Area Office
Central Plaza, Suite 202
Pouch 874008

Wasilla. Alaska 99687
376-4595

DIVISION OF FORESTRY

TOK AREA OFFICE

Mile 124.1 Glenn Highway
Post Office Box 10

Tbk. Alaska 99780
883-5134

SOUTHWEST (McGRATH) AREA OFFICE
McGrath Airport

Box 130

McGrath. Alaska 99627

524-3010

KENAI PENINSULA AREA OFFICE
Mile 92.5 Sterling Highway

S.R.2. Box 107

Soldotna. Alaska 99669

262-7559

COPPER RIVER AREA OFFICE
Mile 110 Richardson Highway
Post Office Box 185
Glennallen. Alaska 99588
822-5534



STATE AGENCY POSITIONS

JOINT ADMINISTRATION POSITION PAPER:
DEPARTMENT OF FISH AND GAME
DEPARTMENT OF NATURAL RESOURCES

ALASKA POWER AUTHORITY



MEMORANDUM State of Alaska

Department of Natujja® Resources - Division of Land and Water Management

It .. 1

TO: Rod Swope DATE:
Deputy Commissioner r
Department of -t 1iug) J  fikeno:

Resources
TELEPHONE NO: 762-2680

Warren Wiley subject: Technica  gview of
Assistant Commissioner Flowed
Alaska Department of Fish erva'Flon for Fish

and Game
oate

from: Mary Lu Harle .. w
Water Resources Manager Fo - A*
Division of Land & Water Management Sicsen J
Department of Natural Resources anr - qmi

Christopher Estes

Statewide Instream Flow Coordinator
Division of Sport Fish

Research and Technical Services
Department of Fish and Game

On Friday, March 31, 1989, representativess of the Department of
Natural Resources (DNR) and the Department of Fish and Game (DFG)
met to discuss House Bill 210, a bill to reserve waters in the
state to protect fish habitat. Representing DNR were Mary Lu Harle
and Gary Prokosch of the Division of Land and Water Management and
Bill Long and Mark Inghram of the Division of Geological and
Geophysical Surveys. Representing DFG were Christopher Estes of
the Division of Sport Fish and Kim Sundberg of the Habitat

Division.

The goal of the meeting was to review HB 210 to determine what
technical aspects we (@) agree on, (2 agree need changing, and
(@ disagree on. At the conclusion of the meeting, we had
identified nine 1tems that we agreed on that require Jlanguage
amendments to the bill, two areas of disagreement, and two
additional areas whare more discussion might lead to additional
amendments to the bill. The following summarizes these areas of
agreement and disagreement. Underlining represents additions and

brackets represent deletions.

AREAS OF AGREEMENT

1. We agreed that the word "lake" should be deleted from the bill
(page 1, lines 14,16,19,22 and page 2, line 4) because an iInstream
flow rate cannot technically be determined for lakes.
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2. We agreed on page 2, lines 8 and 9, to revise this sentence to
read: A reservation of water under this section does not affect
rights and applications on record [IN EXISTENCE] before [ON] the
effective date of this Act. The rationale for this change i1s to
make clear that all water rights applications, permits, and
certificates on record before the effective date of the act will®
not be affected. The word "on" was changed to "before"™ to clarify
the date the act becomes effective.

3. We agreed to delete the word 'instantaneous™ and substitute the
words "instream flow" in i1ts place on page one, lines 15,18,and 22.
The rationale for this change 1i1s to make the [language more
consistent with the intent of the bill. The word "instantaneous"
iIs already defined as part of the definition of iInstream flow 1iIn
DNR"s regulations, 11 AAC 93.370.19.

4. We agreed to delete "out of stream” before the word
"appropriation” on page one, line 23. The reason of this change
IS because constitutionally in Alaska, ™"appropriation” refers to
both surface and ground water. In this case, a shallow ground
water appropriation could affect surface water and by deleting
"surface water' this eventuality 1is covered.

5. Both agencies agreed that the use of the words 'reservation"
and "reserve™ i1n the bill on page one, lines 6,15,18,21,22,25,28
and page two, lAnes 4 and 8, may be misleading and confusing bu*
iIs probably technically correct. There seems to be uncertainty as
to whether these words refer to a reservation of water under the
procedures of AS 46.15.145 or whether the words refer to simply
withdrawal of water from appropriation. Both agencies agreed that
water should be administratively withdrawn from appropriation
rather than generating an application for reservation of water,
adjudication, and granting a certificate of reservation under AS

46.15.145.

6. Both agencies agreed that on page one, line 26, the words "an
application on record or'" be ?.dded before the words "...a right to
appropriate...". This change will make this subsection consistent
with the changes proposed above for subsection (d), page two, line

9.

7. Both agencies agreed on page two, lines 3 and 4 to delete the
words "or the percentage of mean annual flow'" because they are

redundant.

8. Both agencies agreed on page two, line 1 to add language as
follows, "Notwithstanding (@ of this section, and pursuant to AS
46.15.145. the commissioner may...". Both agencies agreed that any
necessary adjustments to the quantity of water needed to improve
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fish habitat can be addressed through the procedures iIn AS
46.15.145. Both agencies agreed that it is not the intent of this
bill to affect valid existing water rights that might be received
between the dates of an original reservation under this bill and
any subsequent adjustments to the quantity of the reservation.
Using the procedures iIn AS 46.15.145 will ensure protection of
valid existing rights filed before any such adjustments.

9. Both agencies agree that on page two, lines 7 and 8, the first
sentence iIn subsection (d) should be deleted and language similar
to the following be substituted in its place, " (d) Waters specified
pursuant to AS 16.15.870(a) (the DFG Anadrcmoua Fish Catalog) and
the DFG Regional Guides prior to the effective date of this Act
have priority dates effective the date of this Act. Waters
specified pursuant to the DFG Anadromous Fish Catalog and Regional
Guides after the effective date of this Act have priority dates

when they become effective. A reservation of water under this
section does not effect rights and applications on record before
the effective date of this Act.” Both agencies agreed that this

language is needed to clarify when water reserved in fish streams
IS given a priority date, especially those streams that are added
as Fish streams after the effective date of this bill.

AREAS OF DISAGREEMLNT

The following two issues generated considerable discussion by both
agency representatives and we were unable to come to agreement.

1. DNR believes the present water rights application review and
comment procedures under AS 46.15.133 and the present statute to
reserve water under AS 46.15.145 are adequate to protect Tfish
habitat iIn the state. However, with respect to this bill, DNR
supports limiting the scope of this bill to anadromous fish streams
only rather than having a broad scope inclusive of all fish
streams. DNR take* this position because administratively DFG
cannot conclusively i1dentify which stream reaches i1n the state have
only resident fish population? DFG does have a public process for
listing and cataloging anadromous fish streams, and DNR can easily
identify which streams in the state would qualify for reservations
under this bill, thus making the process administratively clear and
less cumbersome. In addition, DNR believes that resident fish can
be protected wunder the present water rights application
notification and comment procedure under AS 46.15.133. DFG
disagrees and supports the present version of the bill which would
reserve flows iIn all fish streams. DFG believes 1t iIs important
to maintain all fish 11n the legislation, including sport,
commercial, and subsistence species (anadromous and resident).
Both agency representatives did agree, however, that the bill will
need Co define the word "fish” and that DFG will need to i1dentify
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resident fish stream reaches statewide.

2. The thorniest issue with this bill is the 60% and 30% mean
annual flow reservation requirement. DNR does not believe the
results of estimating mean annual flows for most ungaged streams
and th* application of unsubstantiated percentages to determine
reservation flows is technically and hydrologically sound. If this
scheme of determining vreservation flows 1is supported, DNR
recommends the percentages be lowered to 10% for the winter months
and either 30% (the Tennant fair category) or 40% (the Tennant good
category) fTor the summer months. DFG representatives support
maintaining the 60% and 30% optimum level of protection for fish,
with the possible exception of reducing the winter flow percentage
on the North Slope where streams freeze solid. DFG supports an
allocation system that would differentiate between gaged and
ungaged streams, but did not have a specific proposal. Both
agencies agreed that i1t would be desirable to modify the allocation
formula, both the numbers and months of the year, on a regional or
basin-wide basis, but that this kind of effort will require a
commitment of time and resources by both agencies.

ISSUES FOR FURTHER DISCUSSION

Finally, the group 1i1dentified two areas that might warrant
additional consideration, but would also require research. One
suggestion was to exempt non-consumptive surface water rights from
this bill, due to the non-consumptive nature of the water use. |If
this were done, a good definition of 'non-consumptive” would be
needed. A second suggestion was to develop a public interest
determination process to reduce reserved TfTlows 1I1f i1t were
determined to be iIn the best interest of the state to reduce flows
in favor of another use or circumstance.

At the conclusion of the meeting, all representatives believed the
meeting was useful as a thorough review of the bill.

cc. Larry Ostrovsky
Shocky Greenburg
Gary Gustafson
Robert Forbes
Frank Rue
Norval Netsch
Bill Long
Mark Inghram
Gary Prokosch
Kim Sundberg
Mike Mills
Lance Trasky



Department of Fish and Game
Department of Natural Resources

House Bill _210
An Act Relating to the Reservation of Instream Flows
in Water Important for Fish

The Administrationls position, formulated by the Departments of
Fish and Game and Natural Resources, 1is iIn support of the
concept of House Bill 210. House Bili 210, introduced by
Representative Davidson and co-sponsored by Representatives
Goll, Jacko, Ellis, ana Brown, provides for the reservation of
instream Tflows 1In waters supporting Tifh- Because of the
complexity of the issues involved in this bill and the need to
further examine the fiscal consideration of this legislation,
the Administration recommends that the committee hold the bill
over the interim for further work by a subcommittee that
involves the Administration and all interested parties.

We are providing two documents for consideration by the
committee: 1) this background paper and 2) a memorandum from
technical staff suggesting amendments to the bill that are
supported by both agencies, and 1identifying topics that need
further work.

Background

The following iIs a summary of Alaskan Water Law. More detailed
information specific to Alaska can be derived from the
publications listed in the references.

In Alaska, water can be appropriated for out-of-stream or
diversionary uses such as-municipal or private water supplies,
mining operations, hydroelectric generation, Tfish hatcheries,
recreational lodges, pulp mill operations, etc. It may also
be appropriated for iInstream uses (sometimes referred to as an
instream flow reservation) such as fish and wildlife, habitat,
hatcheries, drinking water, recreation and park purposes, water
quality, and navigation.

Alaska®s 1i1nstream flow statutes and regulations are unique
because they enable private individuals and federal agencies,
in addition to state agencies, to apply for instream Tflow
appropriations.

The Alaska state constitution 1i1n Article VIII, section 13
provides that:

All surface waters and subsurface waters reserved to the
people for common use,....are subject to appropriation.
Priority of appropriation shall give prior right. Except
for public water supply, an appropriation of water shall



be limited to state purposes and subject to preferences
among beneficial uses,...as prescribed by law, and to the
general reservation of fish and wildlife.

The Alaska water Use Act, enacted 1iIn 1966, established
procedures for maintaining existing water rights and for
obtaining new rights. In 1980, 1instream flow amendments were
enacted to provide for a mechanism by which private parties or
public agencies could apply for instream Tflow reservations.
Regulations were adopted and an application form was made
available to L>e public and agencies fTor reserving instream
flows in November 1983. ADNR 1is responsible for adjudicating
applications for both out-of-stream and instream flow water
appropriations.

«Since 1980, twenty-five iInstream flow reservation applications
have been filed. Six of them were filed by the private sector
and were denied. All eighteen of the ADF&G applications Tiled
have been accepted as has an application from the Bureau of
Land Management. Six of the ADF&G applications have been
approved.- The-remainder have not been adjudicated yet, but it
iIs anticipated they will be approved. The BLM application 1is
in the final stages of the adjudication process stage. The
majority of these have been filed for streams that are
particularly important for fisheries resources and where there
is a higher danger of over-appropriation. It is anticipated
the ADF&G will file an additional eight applications by July
1989.

-House Bill 210 sets up a uniform method of reserving water in
the stream to ensure support Tfor fisheries by reserving 60
percent of the mean annual flow iIn the summer months and 30
percent In the winter months.

The concept of the bill is to ensure that there i1s enough water
in the stream to support fish, while allowing
out-of-stream/diversionary appropriations and preventing
ovei " -appropriations.

IT enacted, House Bill 210 would require reservation of a set
percentage of water in all fish streams. The remainder of the
water would be available for out-of-stream/diversionary
appropriations, (or other 1iIn-stream appropriations). Under
this system the burden of providing the hydrological data to
Jjustify the out-of-stream or diversionary appropriation iIs on
the appropriator, or . ADNR. Currently, instream flow
applicants, including ADF&G, bare the burden of providing both
hydrologic and biologic data to document the request.

The size of the state, the large number of river systems, and,
the limited amount of flow information make any system for
determining water appropriations difficult at best.



In Alaska, hydrologic data 1is not available for the vast
majority of streams. According to a Division of Geological and
Geophysical Survey hydrologist, the extreme variations In
terrain and climate influencing streams in various parts of the
state make i1t difficult to obtain reliable flow data for
ungaged streams. Similar size stream channels iIn close
proximity may receive substantially different volumes of water,
depending on local differences iIn weather, precipitation, and
snow melt”™which can be substantial.

Because very little actual hydrological data exist for Alaska
drainages, and competition for water in the majority of streams
iIs presently minimal or nonexistent, the bill uses the
"Tennant™  approach. Under this generalized, "umbrella”
approach, the optimum flow for maintaining Tfisheries 1In
streams is set at 60 percent for the high flow months and
30 percent for the low flow months.

Under the system set up by the bill, when a person comes 1in
with an .application for an appropriation, i1f no data exist for
the water body from which they want to appropriate, a
hydrologist may have to extrapolate the stream fTlow from
information of a stream with some similar toDographical and
hydrological situations.

Summary of the Problem

Some critics of the bill are concerned because under the
"Tennant' approach data is extrapolated from one stream and
applied to another stream that may be very different but for
which no data exist, and therefore appropriations may be based
on "the best available™ but iInaccurate data. Proponents of the
bill have expressed concern that appropriations and preference
rights can now be granted without necessarily protecting
against over-appropriation and without reserving enough water
to support Tish.

Another 1issue of concern that will be raised by the bill and by
reviewing the current appropriation system 1is determining who
will have responsibility for collecting the data to justify
instream and out-of-stream/diversionary appropriations: The
state? ADNR? the 1In-stream-appropriator? the out-of-stream-
appropriator? or some combination of these?

The Administration recognizes that the bill provides some
Tflexibility with respect to this problem, but also recommends
adjusting the percentages on a regional basis, differentiating
between gaged and ungaged streams and/or developing
alternatives to consider different stream types. Because of
the complexity of the issues i1nvolved, and the likelihood that
the provisions of the bill may change, the Administration
recommends that fiscal considerations associated with the bill
be examined iIn detail over the interim along with any other
issues that may be addressed at that time.
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Alaska Power Authority
jiaieoi aigsvq

March 6, 1999

Mr. Stosh Anderson

P.O. Box KS
levelock, Alaska 99627

Subject: Proposed Instream Flow Reservation Regulation Amendments

Dear Mr. Anderson:
The Alaska Power Authority has reviewed your proposed amendments to
AS 46.15.145.

As a general comment, we support the adoption of an amendment that
simplifies the reservation of public waters not only for fisheries, but
for other public uses such as navigation and recreation. W also expect
the amendment would simplify the permitting ar.d feasibility analysis of

hydroelectric projects as well.

Tennant's method of determining the minimum flow requirements for
maintaining fisheries, which is the basis for the quantities of water to
be reserved by the proposed amendment, has been demonstrated to be a
very suitable methodology and compares favorably with the incremental
flow types of analysis. Tennant's method, however, is simple to apply
and far less costly with respect to data gathering and analysis.

With respect to the manner in which a reservation would be effected, we
do have some specific comments. We believe that it may be-most benefi-
cial to the state to enact an amendment that withdraws from appropri-
ation the 60% and 30% flows for all anadromous fish streams specified

under AS 16.05.870(a) at the time of enactment.

We have discussed this concept cursorily with the Attorney General’s
Office and have been told that there is probably no legal or constitu-
tional impediment to doing this. In fact, this type of statewide
reservation would implement constitutional requirements related to
maintaining fish and wildlife resources at sustained yields. The burden
would rest upon the party requesting water rights to demonstrate that
the request would still maintain the minimum flow requirements. If the
requested appropriation diminishes flows below the minimums, tne burden
would be upon the user to demonstrate that he could adequately mitigate
to maintain sustained yields of fisheries or compensate for their loss

in an out-of-kind manner.

-C 5c» -V aigso V<?sv .*C*'S 25*5
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The advantage to this approach is that the reservation is made statewide
immediately, not piece-meal only as applications for water rights are
submitted.

enclosed with this letter is a capsule discussion of some of the issues
we see related to this bill and reservations in general.

If you have any questions or comments, please do not hesitate to contact

me.

LeResche
Executive Director

TA/REL/bw

Enclosure as stated



Concern/Aareement

The State Constitution and AS 16
already protect anadromous fish

stre ams.

The use of Tenant's method to
gquantify the flow requirements for
fisheries will not determine the

true need.

5011/9*1/4
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Comment

While they require protection of
fisheries and maintenance of en-
hancement of populations, they do
not quantify and reserve flows for

these purooses.

Where time and funding are not
available to do detailed instream
flow studies, Tenant's method has
proven to be a very useful tool.
While it is only an approximation
of the flow requirements, in
studies where it has been comoared
on a case by case basis with detail
ed incremental type analysis, it

shows good correlation.



Attachment

This reservation is too large and In the proposed amendments, the
will preclude many use of streams applicant may conduct an instream
If adopted. flew study to show that it may be

possible to decrease flows

further. The language in the amend-
ment should be revised, however,

to allow other tvpes of mitigation
so that flows can be reduced to

less than those needed to maintain
fisheries in a particular reach of
water, but compensation provided

elsewhere.

Furthermore, we envision that this
type of reservation will not qreat-
ly impact users who divert water

from streams temporarily for uses

such as run-of-river hydroelectric
generation or placer minina provid-
ed suitable mitigation is proposed
for the reach of water between the

points of take and discharoe.

The administrative burden related Several things can be done to re-

to these amendments are onerous. duce the administrative burdens of

the amendments. The first thing

5011/941/5



Attachment

that could be done is to require

the applicant to make a determin-
ation of the average annual flow

of the water body in question.

The U.S.G.S. or engineering consult-
ing firms could provide this infor-
mation. The applicant would then
be required to demonstrate that
their requested appropriation

would not infringe upon the in-

stream flow reservation.

If the idea of having the appli-

cant determine flows is not accep-
table, an application fee could be
charged that would allow ONR to main-
tain staff to make the determina-

tions .

One thing to recognize is that the
majority of the applications will

be made on only a limited number

of streams, primarily those in popu-
lation centers. Usually there is
some hydroloqic data and esti-

mations of average annual flows



t tachrre nc

alreadv available.

We would susDect that after the
first few years of this reauire-
ment the number of streams for
which flow estimates would need to

be made would drop off dramatical-

ly.

5011/941/7
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STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(907] 465-2487 -+ 465-2498

REPRESENTATIVE CLIFF DAVIDSON e« DISIRICT 27 « Box 746, Kodiak, Alaska 99615 « (907] 486-8250

MEMORANDUM

TO: Gary Gustafson, Director
Division of Land and Water Management

Attn: Mary Lu Harle, Water Resources Manager

FROM: Representative Davidson
Co-Chairman, House Resources Committee

DATE: February 6, 1990
SUBJECT: House Bill 210

Last year in a memorandum dated April 10th you provided
information upon request regarding the number of out of stream
applications pending adjudication (398), the number of out of
stream permits issued (1,607), and the number of out of stream
certificates issued (2,889) as of October, 1989.

I am requesting more specific information regarding these
st?}igtgcs before 2:00 p.m. today for the hearing on House
Bi 10.

1) Prior to April, 1968, how many applications were filed for
the withdrawal, impoundment, or diversion of streams?

2) How many applications were filed and accepted for the
w}thdrawal, impoundment, or diversion of streams for the rest
of 1968?

3 How many applications for the withdrawal, 1mpoundment or
diversion of streams have been filed and accepted per year
from 1968 through 19897

4) What out of stream users of water have applied for 100,000
gallons a day or more appropriation of streams, or what type
of uses would require 100,000 gallons of water a day
appropriation?

My direct fax line is 465-2418. In addition, 1 request the
following information in writing no later than next Tuesday,
February 13th:

4 Names of these streams or rivers for these applications

5 The quantity of water requested for these appropriations
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Of all of the above, please differentiate between diversions,
withdrawals, and impoundment appropriations. How many of the
diversions would be classified as a nonconsumptive use of water
under your proposed regulation revisions?

Of all the above, on how many streams have you calculated or
estimated the water available for appropriation and by which
techniques?

Please contact my office at 465-2487 if you have any
questions. Thank you for your prompt consideration of this
request.
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STEVE COWPER, GOVERNOR

m M S M

DEPARTMENT OF FVSII AND GAME P.0. BOX 3-2000
JUNEAU, ALASKA 99802-2000

OFFICE OF THE COMMISSIONER PHONE: (907) 465-4100

February 6, 1990

The Honorable Cliff Davidson
Alaska State Legislature
P.O. Box V

Juneau, AX 99811

Dear Representative Davidson:

Below is the list of fish that spend part or all of their life
cycle iIn fresh water by user category. I hope this 1is helpful to
you as you continue work on instream flow legislation.

COMMERCIAL FISH

~Five spec .es of salmon
Sm." 1 Arctic char
Sheefish
Some whitefish

SUBSISTENCE AND PERSONAL USE

Five species of salmon
Char (Arctic and various species)
Sheefish

Grayling

Alaska whitefish

Broad whitefish
Humpback .itefish
Round whi ’ah
Various ti. ut

Burbot

Pike

Blackfish

Scuipin

Smelt (Eulachon)

Cisco



Representative Davidson -2 February 6, 1990

SPORT FISH

Five species of salmon
Rainbow/steelhead trout/ cutthroat trout, lake trout, brook trout
Arctic char (including Dolly Varden)

Sheefish

Grayling

Burbot

Pike

Humpback whitefish

Round whitefish

Broad whitefish

Cisco

Smelt (Eulachon)

Please let me know iIf further detail or any additional information
is useful to you in your deliberations on House Bill 210.



STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(907) 465-2487 < 465-2498

REPRESENTATIVE CLIFF DAVIDSON e« DISTRICT 27 « Box 746, Kodiak, Alaska 99615 « (907) 486-8250

90
January 24, 19S9

Gary Gustafson, Director

Division of Land and Water Management
Department of Natural Resources

P.O. Box 107005

Anchorage, Alaska 99510-7005

Dear Director Gustafson:

Thank you for your response to my December 4th letter
requesting an update regarding House Bill 210. I appreciate
your attention to this issue.

I would like to bring to your attention a statement in your
letter that i1s of great concern to me. You stated, "While we
remain opposed to the bill"s provision to require a mean
annual flow percentage reservation..."

This statement surprises me because during formal hear Lngs and
in the administration®s official position paper prepared by
the Department of Natural Resources and the Department of Fish
and Game, and again in a letter to the Kodiak Island Borough,
you clearly supported the concept of House Bill 210.

The comment in your December 22nd letter confuses me because
reserving some percentage of the mean annual flow Is precisely
the concept of House Bill 210.

Prior to receiving your letter i1t was my understanding your
agency supported the percentage concept but wanted to refine
the percentages to better reflect regional hydrology, not
eliminate the percentages altogether. The purpose of this
bill after all is to provide a cost-effective approach to
prevent the over allocation of water while meeting the
provisions of Article VIII Section 13 of Alaska Constitution.
I therefore request you clarify your position in writing. It
iIs my wish to clear up any serious miscommunication and move
this legislation through the process.
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With best wishes,

Cordially,

N AL

Representative Cliff Davidson
Co-Chairman, House Resources Committee

CD/hbs
Enclosures

cc: Lennie Gorsuch, Commissioner
Alaska Department of Natural Resources
Don Collinsworth, Commissioner
Alaska Department of Fish and Game
Denby Lloyd, Special Staff Assistant to the Governor
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DEPARTMENT OF NATURAL RESOURCES rso.c”crr
?a ect :CMCS
DIVISION OF LAND AND WATER MANAGEMENT P*QNa**mz1s92 39S°-" G5

December 20, 1989

The Honorable Cliff Davidson
Alaska State Legislature

112 Mill Bay Rd.

Kodiak, Alaska 99615

Dear Representative Davidson:

When we Jlast met 1iIn Kodiak on November 8th, you asked for
information pertaining to several subjects. My departure® on annual
leave as well as the task of obtaining some information from other
sources both served to delay my response. Please accept my
apologies for this delay.

First, you asked what the department was doing in the Kehai area
concerning threatened groundwater resources. The Division of
Geological and Geophysical Surveys (DGGS) has three related
projects iIn the area; a groundwater study, a water quality data
management pilot project, and a surficial geologic mapping project.
The legislature appropriated 5100,000 last year for the groundwater
study while the groundwater quality data management project iIs a
cooperative effort with the U.S. Geological Survey. The geologic
mapping project i1s funded with general funds. Enclosed are several
documents describing these projects. If you have further questions
about the DGGS aspects of this work, 1 suggest you contact Sob
Forbes at DGGS directly (451-2761).

Within my division, the Water Resources Board held a meeting 1.
Soldotna 1In October focusing on groundwater and hazardous waste
contamination in the Ke.nai area. The meeting summary provides a
good overview of the problems iIn this area. I have enclosed the
summary along with the resolutions the Board adopted at the
meeting. Also, given the level of water resources concerns and
effort underway in the Kenai area, we placed advertisements 1in the
Peninsula Clarion during the latter part of November encouraging
local residents and businesses to file for water rights.

In response to your inquiry, 1 also inquired of Dr. Forbes i1f DGGS
has any information regarding the effects of water reinjection a;
groundwater supplies "on the North Slope. Unfortunately, this
appears to be a subject for which there 1s little available
research. Again, you might contact Dr. Forbes directly for

clarification.
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December 22, 1939
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You also asked me to outline hew the statutes might be changed to
allow agua farmers who obtain permits under AS 33 to receilve state
loans under the Agricultural Revolving Loan Fund or the I1T"isheries
Revolving Loan Fund. It seems to me this could be accomplished by
adding a section to the aqua farm statutes (AS 33 .05.083%,
33.05.355-355) which would specifically allow aqua farmers to apply
under terms of the Alaska Agricultural Loan Act (AS 03.10.010-
03-10.060). I am unfamiliar with the Alaska Fisheries Loan
programs, but similar language could be developed for that program.
I suggest working with the Legislative Counsel®s Office to develop
precise language.

You also requested a comparison between the House and Senate
versions of the commercial leasing bill. I have enclosed a
comparison prepared by ray staff and recently met Johanna Munson of
Rep. Menard®"s staff to attempt to narrow these differences. I
believe we were successful iIn this regard. As 1 mentioned, this
bill would provide considerable benefits to the state through
enhanced revenue generation and tourism opportunities. I hope to
work closely with you to achieve iI1ts passage this session.

On December 4th, you also asked for an update on the Department of
Natural Resources®™ work on House Bill 210 during the iInterim.

Commissioner Gorsuch asked that 1 respond to you on her behalf.

While we remain oppo”™pd to thp hi 11 "s provision to require a mean
annual flow percentage reservation7 we have met with the Department-
‘Or"rish and Game [UFg] and i1dentified four general areas where we
might revise and improve the bill.

First, we suggest limiting the applicability of the bill to
anadromous streams only, rather than to all fish bearing water
bodies. The bill would then apply to over 12,000 streams, plus any
streams that are subsequently identified as anadromous in the
Anadromous Fish Catalog. Second, we suggest that lakes be deleted
from the bill, since an instream flow rate cannot be determined for
lakes. We believe the DFG will agree with this suggestion. Third,
we suggest that the bill include a mechanism to recognize regional
hydrologic differences rather than apply-.equally on a state-wide
basis.- Finally, we suggest that the bill, include an exceptions
clause to allow the department to reduce an instream Tlow
reservation provided there is a best iInterest finding by the state
that a particular flow.is excessive or there is an overriding state
interestﬂto—ha achieved 1f 1t 1s reduced.

During the--interim we also wrote to the western states to get
copies of their instream flow bills and received responses from
twelve states. This information is on file in the Division of Land
and Water Management and is available for your review.
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We have also talked with Craig Bell, Executive Director of the
Western States Water Council, and he 1is willing to make a
presentation to the Legislature on how other western states reserve
instrean fTlows. Let us know i1f you would be interested iIn Mr.
Bell"s presentation.

I very much enjoyed our time together in Kodiak and look forward
to seeing you again scon in Juneau. Please let me know if I can
be of further assistance.

Cordially,

£\ Sou-,

Gary Gustafson
Director

Lennie Gorsuch, Commissioner

Rod Swope, Deputy Commissioner

Bob Forbes, Division of Geological and Geophysics Survey
Larry Ostrovsky, Special Assistant

Don Collinsworth, Commissioner, Department of Fish & Game
Representative Mike Navarre

Representative C. E. Swackhammer

Representative Curt Menard



STEVE COWPER, GOVERNOR

Ky

DEPARTMENT OF FISH AND GAME P.0. BOX 3-2000
JUNEAU. ALASKA 99802-2000

OFFICE OF THE COMMISSIONER PHONE: (907) 465-4100

January 11, 1990

The Honorable Cliff Davidson
Co-Chairman, House Resources Committee
Alaska State Representative

P.O. Box V

Juneau, AK 99503

Dear Representative Davidson:

Thank you for your letter regarding the redrafting of House Bill
210 and requesting a description of department activities on the
bill. Since the Legislature adjourned, my staff have met with
Department of Natural Resources personnel to further discuss and
refine issues pertaining to the bill. Discussion topics included
the priority of public water supplies, development of a mitigation
option if i1t is determined that it is not in the public interest
to reserve all of the required iInstream flows, the exemption of
nonconsumptive water uses, and establishing regional criteria for
instream flow reservations.

Department of Fish and Game staff are developing draft language
intended to clarify provisions within the draft legislation. We
have also responded to requests from the public and other agencies
for background information concerning the instream flow reservation
process.

The department has worked cooperatively with the Department of
Natural Resources in support of their efforts to modify the Water
Use Act regulations. Although the Department of Fish and Game
strongly supports these regulatory changes which will provide more
equity between the water appropriation and the instream Tflow
reservation processes, we concur with your statement that these
revisions will not guarantee instream flow protection.
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I will be pleased to make wy staff available to assist you with the
proposed redraft of this legislation. If 1 can be of further
assistance, please do not hesitate to contact me.

Sincerely,

Commissioner

cc: Lennie Gorsuch
Warren Wiley
Brian Allee
Norval Netsch
Lev; Pamplin
Ken Parker
Frank Rue

bcc: Deborah Greenberg
Mike Mills
Lance Trasky
Christopher Estes
Kim Sundberg



STATE OF ALASKA

HOUSE OF REPRESENTATIVES
Box V, Juneau, Alaska 99811
(907] 465-2487 * 465-2498

REPRESENTATIVE CLIFF DAVIDSON e« DISTRICT 27 « Box 746, Kodiak, Alaska 99615 < (907) 486-8250

December 4, 1989

Don Collinsworth, Commissioner
Department of Fish and Game
P.O. Box 3-2000

Juneau, Alaska 99802-2000

Dear Commissioner Collinsworth:

Thank you for your support of the concept of House Bill 210,
"An Act relating to the reservation of instream flows iIn water

important to fish™. I appreciated your staff"s assistance and
participation in our hearings during the last legislative
session.

As sponsor of House Bill 210, 1 am planning to redraft this

legislation in response to suggestions from your and other
state agencies and public commentary last session.

Prior to improving this legislation, however, 1 am requesting
a written update from each department of any work on this
legislation during the interim, iIncluding copies of written
materials. I would greatly appreciate your response by
December 15th.

I will also be contacting staff that provided information at
our hearings to provide assistance with this redraft if

necessary.

House Bill 210 is required to provide a statutory guarantee
that sufficient instream flow reservations exist iIn waters
important to fish and wildlife. Although there has been
proposed water use regulatory improvements, the existing and
proposed regulations do not appear to provide this guarantee.

Thank you for your assistance on this matter.

Sincerely,

Representative Cliff Davidson
Co-chairman, House Resources Committee

CD/hb



STEVE COWPER, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Telephone No.
P.O. BOX 0, JUNEAU, AK 99811-1800 (907) 465-2600

December 27, 1989

a 1909

The Honorable CIiff Davidson
Co-Chairman

House Committee on Resources
Alaska State Legislature

3111 C Street, Suite 150
Anchorage, AK 995C

Dear Representative Davidson:

Thank you for your letter of December 4 requesting an update of the Department’s
views on House Bill 210, "An Act relating to the reservation of instream flows in
water important to fish," since the last legislative session.

As you recognized in your letter, the Department did not testify on this legislation
last session, although we did attend hearings and participate in discussions of the
administration’s position. Our primary interest is in instream reservations for dilution
and water quality purposes. Reservations for these purposes were included in HB

210.

| am appointing Doug Redburn, Chief of the Water Quality Management section, as
the Department’s contact person to provide assistance on this legislation. He can
be reached at 465-2653.

Thank you for seeking our comments on this issue. | look forward to working with
you during the next session.

Sincerely,

Dennis D. Kelso
Commissioner

cc: Commissioner Collinsworth
Commissioner Gorsuch



REPRESENTATIVE CLIFF DAVIDSON e« DISTRICT 27 « Box 746, Kodiak, Alaska 99615 « (907] 486-8250

December 4, 1989

Dennis Kelso, Commissioner

Department of Environmental Conservation
P.O. Box O

Juneau, Alaska 99811-1800

Dear Commissioner Kelso;

As sponsor of House Bill 210, "An Act relating to the
reservation of instream flows in water important to fish™, 1
am planning to redraft this legislation In response to
suggestions from state agencies and public commentary last
session.

I realize your Department has not actively been involved in
this issue. However, 1 will, always look forward to hearing
any comments or concerns you may have.

Priol to redrafting this bill, 1 am requesting a written
update from each department of any work on this legislation
during the interim, 1including copies of written materials. |
would greatly appreciate your response by December 15th.

I would also like to request that a staff person be appointed
to provide assistance on this legislation. While your
Department did not testify last session, |1 would appreciate if
you could appoint a contact person to at minimum follow this
ISsue.

Thank you for your assistance on this matter. Please do not
hesitate to contact my office if you have further questions.

Sincerely,

Representative Cliff Davidson
Co-chairman, House Resources Committee

CD/hb



STEVE COWPER, GOVERNOR

400 WILLOUGHBY AVE.
JUNEAU, ALASKA 99801-1796
PHONE: (907) 465-2400

April 17, 1989

The Honorable Cliff Davidson
Co-Chair, House Resources Committee
P.0O. Box V

Juneau, AK 99811

Dear Representative Davidson:

At the House Resources Committee meeting on April 11, 1989, for
House Bill 210, you asked the Department of Natural Resources to
answer two questions In writing. The department®s responses to
those questions follow.

1. What are the similarities and differences between iIn-stream
and out-of-stream water rights?

Both in-stream and out-of-stream water rights are appropriations
of water under the Alaska Water Use Act. AS 46.15.260(1) defines
an appropriation to be the diversion, iImpounding or withdrawal of
a quantity of water from a source of water for a beneficial use
or the reservation of water iIn accordance with AS 46.15.145.

The first step to obtain either type of water right is to submit
an application to DNR. In both cases, a private person, or
local, state or federal agency can apply for an in-stream or out
of stream water right. Also iIn both cases, the date the
completed application is accepted by DNR establishes the priority
date. An out of stream applicant can apply for any beneficial
use of water listed in AS 46.15.260(3). These uses include
domestic, agricultural, irrigation, industrial, manufacturing,
fish and shellfish processing, navigation and transportation,
mining, power, public, sanitary, Tfish and wildlife, recreational

uses, and maintenance of water quality.

In-stream uses are limited to those listed in AS 46.15.145:
Protection of fish and wildlife habitat, migration, and
propagation; recreation and park purposes; navigation and
transportation purposes; and sanitary and water quality purposes.

10-J9LH
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For both types of applications, an applicant must provide similar
information, such as the source of water and the location of the
water source and use, the proposed water use or purpose of water
reservation, a location map, a quantification and justification
for the amount of water to be withdrawn or reserved, and the
months of the year water use IS requested.

For routine types of out-of-stream uses, such as domestic,
livestock, or 1irrigation uses, standard water use quantities can
be requested by using the application water use chart. Out-of-
stream users must also supply ownership documents for the place
of water use, and 1f applicable, a water well log or sketch and
plans for dams or diversion structures.

In-stream applicants must also explain why the reservation is
needed, describe how the requested quantity was determined, and
describe provisions the applicant may have made to monitor the

proposed reservation.

A difference between the two applications is that the iIn-stream
applicant must fully quantify the requested reservation quantity
before submitting an application, while an out-of-stream
applicant must estimate and justify a reason ble quantity when
submitting an application.

DNR 1is presently drafting regulations to relieve this iInequity by
allowing i1n-stream applicants to estimate the requested reserva-
tion quantity and then allowing time to complete the work neces-
sary to fully quantify the requested reservation of water.

After both types of completed applications are received, they are
assigned LAS (Land Administration System) numbers.

When adjudication cr processing of applications is begun, both
types of applications are subject to investigation to clarify
information presented or further determine the quantity of water,
legal descriptions, and generally how the applicant plans to
appropriate the water.

This i1nvestigation may include clarification of information with
the applicant, review of relevant data such as hydrology or use
quantification, negotiation with the applicant regarding the
quantity of water requested, or TfTield iInvestigations.
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Both types of applications are then required to have the same
type of public notice. This includes notice once In a newspaper
in the vicinity of the proposed appropriation, individual notice
to prior appropriators, the Departments of Fish and Game and
Environmental Conservation, and boroughs and Native corporations
with management responsibility in the area, and to other
interested parties on file to receive such notice. Regulations
for in-stream flow applications also require notice to federal or
local governments in whose jurisdiction the proposed reservation
woulld occur. All objections are responded to, including those of
private parties and agencies, and optional hearings may be held
similarly for both types of appropriations.

An out-of-stream water rights permit must be granted if () the
rights of prior appropriators will not be unduly affected,

(@ the proposed means of diversion or construction are adequate,
@ the proposed use of water is beneficial, and (4 the proposed
appropriation is in the public iInterest as listed iIn

AS 46~.15.080 (b) -

An in-stream flow certificate of reservation must be granted iIf
(D the rights of prior appropriators will not be affected, (@
the applicant has demonstrated that a need exists for the
reservation, (3) there is unappropriated water sufficient for the
reservation, and (@ the proposed reservation iIs in the public
interest as defined In AS 46.15.080 @) .-

These public iInterest criteria include the following: @O the
benefit to the applicant resulting from the proposed
appropriation; (@) the effect of the economic activity resulting
from the proposed appropriation; (@ the effect on fish and game
resources and on public recreational opportunities; @ the
effect on public health; ) the effect of loss of alternate uses
of water that might be made within a reasonable time if not
precluded or hindered by the proposed appropriation; (6), harm to
other persons resulting from the proposed appropriation; (7)) the
intent and ability of the applicant to complete the
appropriation; and (@) the effect upon access to navigable or
public waters.

Both out-of-stream permits and certificates and instream
certificates may be granted subject to conditions to protect
prior appropriators or the public interest. Statute and
regulations require that a finding of fact be written before an
instream flow reservation is issued, while this is not required
for out of stream water rights. Out of stream water rights are
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first issued a permit to develop the water source and diversion
structures and establish beneficial water use. This permit 1is
issued for a stated period of time, usually two to ten years.
When water use 1is established and all permit conditions have been
met, a certificate of appropriation iIs issued. AS 46.15.145
provides that instream water rights do not go through the permit
stage, but are granted a certificate of reservation directly upon
completion of application adjudication.

In-stream flow certificates must by law be reviewed every ten
years to determine whether the purposes for the reservation and
the findings described above still apply to the reservation. The
certificate may then be continued, modified or revoked if It 1is
determined to be in the best iInterest of the state to do so.
There 1s no statutory review process for out of stream
certificates although these are reviewed as necessary and can be
revoked for non-use.

2. How does the Department of Natural Resources measure or
monitor the amount of water out of stream water rights holders

are using?

The department requires as a condition of out-of-stream water
rights permits that the permittee meter water use and report
water use information when (1) the water use is for 30,000
gallons of water per day or more, excluding water use for mining
purposes or for hydroelectric power generation less than 50
kilowatts, () the water use i1s for irrigating 40 acres of land
or more, or (3 when it iIs determined necessary to protect prior
appropriators or the public iInterest.

When water use meter records are received by the department, the
water use Is compared with the granted right and the data becomes
part of the permanent file. This data is transferred to the
Division of Geological and Geophysical Surveys for inclusion in
the statewide computerized water use data system, where it is
available for statistical evaluation when needed.
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Please contact me i1f you have additional questions about the
department®s water rights program. It is our desire to continue
to work with your office as this legislation proceeds.

Sincerely,

Lennie Gorsuch
Commissioner

cc: Commissioner Don W. Collinsworth
Department of Fish and Game
Assistant Commissioner Warren Wiley
Department of Fish and Game
Commissioner Dennis Kelso
Department of Environmental Conservation
Commissioner Larry Merculieff
Department of Commerce and Economic Development
Denby Lloyd, Special Staff Assistant
Office of the Governor
Gary Gustafson, Director
Division of Land and Water Management
Department of Natural Resources
Bob Forbes, Director
Division of Geological and Geophysical Surveys
Department of Natural Resources
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HB 210: Instream Flow
. )

ANALYSIS:

The Instream Flow Project provides a DGGS hydrologist at each DNR
regional office to work with water managers to determine flows for
streams from which out-of-stream water rights are requested.
Provides one more senior hydrologist at the DGGS office to conduct
a statewide gaging program to produce data needed to calculate
flows for instream flow needs and other uses. The hydrologist will
conduct office, laboratory, and field work needed for various
levels of instream flow analyses. The project will modify the DNR
LAS system iIn order to accommodate instream flow data and out-of-
stream appropriation data relative to instream flows.

The project wi?l conduct water quality sampling and laboratory
analysis as “ticued. To provide the stream gaging equipment
necessary for a statewide gaging program.

The project will develop a cooperative agreement with USGS Water
Resources Division to cooperatively establish more critical and
permanent streamflow gaging stations using joint (federal/state)

funds. “

HB 210, Instream Flow DNR Budget

100 4 Hydrologists

3~Hydro, 11 - | ~ 115.0° 7

«1l Hydro, 111 -40.0

1 Hydro, VI (Supervisor) 7.0 -
Student Interns 20 .0
182.0
200 Field Travel .50.0
o Educational Training 20 .0
70.0
300. LAS modification 200.0
Lab Work 30.0

USGS 50.0 -
Other 10.0
290.0
400 Supplies 10.0

500 Equipment
Stream gages

20 Datapods @5.0 100.0
Other 50.0
150.0

Total 702.0



