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IN THE HOUSE BY THE RESOURCES COMMITTEE

CS FOR HOUSE BILL NO. 201 (Resources)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to additional penalties for v i o l a­

tion of commercial fishing laws and for theft of 

commercial fishing gear."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.05.710(a) is repealed and reenacted to read:

(a) Upon a person's first or second conviction for violating a 

federal or state commercial fishing law, the court may, in addition to 

other penalties imposed by law, suspend any or all of the person's 

commercial fishing privileges and licenses for a period of not more 

than one year. Upon the person's third or subsequent conviction for 

violating a federal or state commercial fishing law, the court shall, 

in addition to other penalties imposed by law, suspe n d ^ a l l  of the 

person's commercial fishing privileges and licenses for a period of 

not more than three years.

* Sec. 2. AS 16.05.710(b) is amended to read:

(b) Upon a first conviction of a person for a violation of 

AS 11.46.120 - 11.46.130 in which the property is commercial fishing 

gear as defined in AS 16.43.990, the court shall, in addition to the
yor'

penalty imposed by law, sus pend//a!U  [ORDER A SUSPENSION] of the p e r­

son's commercial fishing privileges and licenses for one year. Upon a 

second or subsequent conviction, the court shall, in addition to the 

penalty imposed by law, suspendlTall [ORDER A SUSPENSION] of the p e r­

son's commercial fishing privileges and licenses for two years.

* Sec. 3. AS 16.05.710(c) is amended to read:

-1- CSHB 2 0 1 (Res)
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(c) If proceedings in which commercial fishing privileges or 

licenses may be suspended under this section are pending against a 

limited entry permit holder, the permit holder's limited entry permit 

m ay not be permanently transferred, unless allowed by order of the 

court in which the proceedings are pending, and a permanent transfer 

of the permit, unless allowed by order of the court, is void. During 

the period for which a limited entry permit or the permit holder's 

rigb y to obtain a limited entry permit or to engage in an activity for 

which a limited entry permit is required is suspended under [ (a) OF] 

this ^ection^ a permit card may not be issued to the permit holder and 

the permit holder's permit may not be transferred or sold.

* Sec. A. AS 16.05.710(d) is repealed and reenacted to read:

(d) In this section

(1) "commercial fishing license" moans a limited entry

permit or a crew member license;

(2) "commercial fishing privilege'1 means the privilege of 

participating in an activity for which a commercial fishing license is 

required and the privilege of obtaining a commercial fishing license;

(3) "commercial fishing law" means a statute or regulation

that regulates the conduct of a person engaged in commercial fishing

activities by establishing requirements relating to fishing licenses 

and permits; catch records and reports; size, nature, or use of fish­

ing vessels, sites, and gear; time, place, or manner of taking fishery

resources; possession, transportation, sale, barter, or waste of

fishery resources; or other aspects of commercial fishing;

(A) "limited entry permit" means an entry permit or an

interim use permit issued under AS 16.A3.

* Sec. 5. AS 16.A3.170 is amended by adding a new subsection to read:

(f) The permanent transfer of an entry permit is void if

CSHB 2 0 1 (Res) -2-
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TO: H o u s e  R e s o u r c e s  C o m m i t t e e

FROM: D a v i d  A. I n g r a m  (jjh
M a n a g i n g  H e a r i n g  O f f i c e r  
C o m m e r c i a l  F i s h e r i e s  
E n t r y  C o m m i s s i o n  F i s h i n g  V i o l a t i o n s
M / S  0302 
Tel. 4 6 5 - 4 0 8 1

H e r e w i t h  is a s e c t i o n  b y  s e c t i o n  a n a l y s i s  of t h e  e f f e c t  of 
C o m m i t t e e  S u b s t i t u t e  for H o u s e  B i l l  201, a n  a c t  r e l a t i n g  to  a d d i t i o n a l  
p e n a l t i e s  for v i o l a t i o n  of c o m m e r c i a l  f i s h i n g  laws a n d  f o r  t h e f t  of  
c o m m e r c i a l  f i s h i n g  gear.

S e c t i o n  1

T h i s  s e c t i o n  e l i m i n a t e s  p o t e n t i a l l y  c o n f u s i n g  l a n g u a g e  in t h e  act; 
b r o a d e n s  t h e  c o u r t ' s  a b i l i t i e s  t o  s u s p e n d  a v i o l a t o r ' s  f i s h i n g  
p r i v i l e g e s ;  a n d  a d o p t s  l a n g u a g e  t h a t  is c o n s i s t e n t  w i t h  l a n g u a g e  u s e d  
e l s e w h e r e  in t h e  act.

S e c t i o n  2

T h i s  s e c t i o n  m a k e s  it c l e a r  t h a t  a p e r s o n ' s  c o m m e r c i a l  f i s h i n g  
l i c e n s e s  as w e l l  as f i s h i n g  p r i v i l e g e s  m a y  b e  s u s p e n d e d  if h e  s t e a l s  
a n o t h e r ' s  f i s h i n g  gear.

S e c t i o n  3

T h i s  is t h e  m o s t  c r i t i c a l  p a r t  o f  t h e  b i ll. It p r o v i d e s  t h a t  a 
p e r s o n  w h o  is f a c i n g  p o t e n t i a l  s u s p e n s i o n  of h i s  c o m m e r c i a l  f i s h i n g  
p e r m i t s  u n d e r  AS  1 6 . 0 5 . 7 1 0 ( a )  o r  (b) m a y  n o t  p e r m a n e n t l y  t r a n s f e r  a w a y  
h i s  p e r m i t s  u n l e s s  t h e  t r i a l  c o u r t  a l l o w s  h i m  t o  d o  s o  a n d  f u r t h e r  
p r o v i d e s  t h a t  if s u c h  a t r a n s f e r  is c o m p l e t e d  w i t h o u t  t h e  c o u r t ' s  
p e r m i s s i o n ,  it is void.

S e c t i o n  4

T h i s  s e c t i o n  p r o v i d e s  d e f i n i t i o n s  of " c o m m e r c i a l  f i s h i n g  law" a n d  
" c o m m e r c i a l  f i s h i n g  p r i v i l e g e s , "  w h i c h  a r e  m i s s i n g  f r o m  t h e  a c t  as it 
n o w  e x i s t s  a n d  a l s o  g i v e s  b e t t e r  d e f i n i t i o n s  f o r  the o t h e r  t e r m s  
d e f i n e d .

DATE: M a r c h  28, 1989

FILE NO:

TELEPHONE NO:

SUBJECT* vJS f o r  H o u s e  B i l l  
2 0 1 / P e n a l t i e s  for



STEVE COWPER, GOVERNOR

DEPARTMENT OF LAW

OFFICE OF THE A TTOFtNE Y GENERA L

M a r c h  28, 1989

R E  PL Y  TO:

□  1031 W  4th AVENUE SUITE 200 
ANCHORAGE. ALASKA 99501-1994 
PHONE: (907) 276-3550 

FAX: (907) 276-3697

□  1st NATIONAL CENTER 
100 CUSHMAN ST. SUITE 400 
FAIRBANKS. ALASKA 99701-4679 
PHONE: (907) 452-1568
FAX: (907) 456-1317

□  P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 95311-0300 
PHONE: (907) 405-3600

The Honor a b l e  Curt Menard, Chair f a x : (907) 463-5295

House Resources Committee
A l a s k a  State House of Representatives
P.O. Box V
Juneau, A K  99811

Re: CS for HB 201

Dear R e p r e s e n t a t i v e  Menard:

Yo u  have asked this office to r e v i e w  CS for HB 201, 
w h i c h  relates to "additional penalties for v i o l a t i o n  of 
commercial fishing laws and for theft of commercial fishing 
gear." The committee substitute is identical to the sponsor 
substitute that was reviewed by A s s i s t a n t  A t t o r n e y  General T o m  
K o e s t e r  in a M a r c h  20, 1989 letter to Repres e n t a t i v e  R i chard
Foster. See attac hment 1.

We n o t e  that CS for HB 201 e s sentially incorporates 
changes suggested by Assistant A t t o r n e y  General Koester  in a 
M a r c h  20 letter to Senator Fahrenkamp w h i c h  r e v ie wed SB 164, a 
bill in the Senate that deals w i t h  the same subject as HB 201,
See attach ment 2. As w i t h  the sponsor substitute, we conclude 
that CS for HB 201 presents no legal or consti tutional problems.

If we can help in any other way, p lease let us know.

Sincerely,

fmendola 
A s s i s t a n t  A t t o r n e y  General

GIA/bt

Attachme nts
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DEPARTM ENT OF LAW
OFFICE OF THE ATTORNEY GENERAL

REPLY TO:

□  7037 W  4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 9950 7 .19 94  
PHONE 1907) 276-3550

□  1st NATIONAL CENTER 
700 CUSHMAN ST 
SUITE m
FAIRBANKS ALASKA 99701-4679

STEVE COWPER, GOVERNOR

March 20, 1989
. P 0  BOX K-STATE CAPITOL 
JUNEAU ALASKA 998'1-0300 
PHONE 1907i -165-3600

The Honorable R i chard Foster 
A l a s k a  State Representative 
P.O. Box V 
Juneau, A K  99811

Re: HB 201

Dear Repre s e n t a t i v e  Foster:

Y o u  asked for a legal review of a p r o p o s e d  sponsor sub­
stitute for House Bill ("HB") 201, relating to "additional p e n a l­
ties for v i o l a t i o n  of commercial fishing laws and for theft of 
commercial fishing gear."

We have reviewed the proposed sponsor substitute, and 
conclude that it presents no legal problems.

We also have looked at Senate Bill ("SB") 164, relating 
to "additional penalties for v i o l ati on of commercial fishing laws 
and forfeiture of limited entry permits and to transfer limited 
entry permits to avoid forfeiture." We have some technical 
drafting concerns w i t h  that measure, which we have tra nsmitted to 
the chair of the Senate Resources Committee (copy enclosed), but 
believe it presents no constitutional or other insurmountable 
legal problems. We note, however, that it does go substantially 
farther in terms of imposing significantly greater penalties for 
c ommercial fishing violations than either HB 201 or the proposed 
sponsor substitute. As a consequence, it m a y  be more c o n t r o v e r­
sial in terms of obtaining u ltimate passage.

A t t a c h m e n t  1



The Honorable Richard Foster March 20, 1989
Page 2

We hope this answers your questions. If we can be of 
further assistance, please contact us at your convenience.

GT K:dim 
Enc.
cc w/o enc.: Representative Davidson

Represent ative M enard 
House Resources Committee

Senator Fahrenkamp
Chairman of the Senate Resources Committee 

Senator Zharoff 

Bob Evans
As s i stant Chief of Staff 
Le gislative  L i aison  
Office of the Governor

Bruce Twomley, Chairman
Commercial Fisheries Entry Commissi on

S i n c e r e l y ,

DOUGLAS 3. BAILY 
A T T O P MrV 7 7 T 7 M C D  A  I

B y :
G. Thomas Koester 

Assistant Attorn ey General
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Page 3

bcc: Arth ur H. Peters on
Juneau AGO

Laurie Otto 
Criminal Division
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DEPARTM ENT  OF LAW
OFFICE OF THE ATTORNEY GENERAL

M a r c h  20, 1989

The Honorable Bettye Fahrenkamp, Chair 
Senade Resources Comr.itcee 
P.O. Box V 
Juneau, A K  99811

Re: SB 164

Dear Senador Fahrenkamp:

W e  h a v e  r e v i e w e d  Senade Bill ("SB") 164, r e . a t i n g  do
"additional pe naldies for v i o l a t i o n  of c o m m e r c i a l  fishing laws 
and f orfe idure of limided endry  permids and do dransf er of 
limided endry permids do avoid forfeidure," and w o u l d  like do 
bring a few m a d ders do your addendion.

Firsd, under section 1, s ubsda n t i a l l y  dif ferent p e n a l­
dies w o u l d  ap ply depending on w h e c h e r  dhe p e r s o n  he ld a limided 
endry permit at "the time the v i o l a t i o n  occurred. If, as a p o li cy 
matter, it is b e l ie ved desirable to have d i f f e r e n t  penalties 
apply b a s e d  on that distinction, it w o u l d  be h e l p f u l  to have the 
record  reflect the reasons such a d i s t i n c t i o n  w a s  made. For 
example, -why s houl d a permit holder, upon a first or second c o n­
viction, not h a v e  the person's right to o b t a i n  a limited entry 
permit suspe n d e d  while a p e r s o n  not h o l d i n g  a limited_ e ntry 
permit could h a v e  that right suspended? It w o u l d  be h e l p f u l  if, 
in the l e g islative record, there is some j u s t i f i c a t i o n  for this 
disparity of treatment if, as a policy matter, it is b e l i e v e d  
that such a d i s p a r i t y  is appropriate.

Second, under section 1, AS 16.05.710(a) w o u l d  be 
r e p e a l e d  and r e e n a c t e d  to apply to "[a] p e r s o n  c o n v i c t e d  of a 
m i s d e m e a n o r  for v i o l a t i n g  AS 16.05.440 -- 16.05.690 or - federal 
or state c o m m e r c i a l  fishing statute or r e g u l a t i o n . "  P r o p o s e d  
AS 16.05.710(a)(1)(A) and (B) and (2) (A) and (B), on * he other 
hand, address conv ictions "for vi olating a comm er c i a l  fishing 
statute or reg ulation." This might lead to some c o n f usio n b e­
cause the language is not as explicit as that u s e d  earlier in the 
section. To clear up any confusion, the phrase " violat ing a c o m­
mer c i a l  fishing statute or regulat ion" u s e d  in subsections ( 1 ) (A)

R E P L Y  TO:

□  1031 W *:n AVENUE 
SUITE 200
ANCHORAGE ALASKA 3950’ -199A 
PHONE. i907i 275-3550

□  isr NATIONAL CENTER 
’ 00 CUSHMAN ST 
SUITE J00
FAIRBANKS. ALASKA 9970 t-*679

PO  BOX x—  STATE CAPITOL 
JUNEAU. ALASKA 99S” -03C0 
PHONE •907. J 65-3500

STEVE COW PER, GOVERNOR

03-C5LH
A t t a c h m e n t  2
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The Hono rable Bettye Fahrenka mp M a r c h  20, 1989
Page 2

and (B) and ( 2 ) (A) and (2) could be replaced by the phras* "such 
a v i o l a t i o n , "  w h i c h  w o u l d  refer bac k to the earlier refere tee to 
"a misdem e a n o r  for vi olating AS 16.05.440 -- 16.05.690 or a f e d­
eral or state c o m m e r c i a l  fishing statute or r e gula tion."

Finallv, in section 6, the p r o p o s e d  n e w  subsection (f) 
to be added to AS 16.43.170 includes the followi ng sentence: "A
p e rso n who falsifies an affi davit u n d e r  this subsecti on is guilty 
of p e r j u r y  under AS 11.56.210." It is a common pract ice in the 
state for n o t aries  not to place a p e r s o n  u n d e r  o a t h  before s i g n­
ing an affidavit. Accordingly, the appropriate referen ce should 
be to u n sworn f a l s i f i c a t i o n  under AS 11.56.210, riot p e r j u r y  under 
AS 11.56.200.

We hope you find these comments helpful. If we can 
provide  any additional information, please contact us at y o u r  
convenience.

Sincerely,

D O UGL AS B. 3AILY /
A T T O R N ^  GlTClftAL // r

C "—  . v <Us \

By
G. Thomas K o e s t e r  

A s s i s t a n t  A t t o r n e y  Gene ral

G T K:d im
cc: Senator Zharoff

R e p r e s e n t a t i v e  D a v i d s o n  
R e p r e s e n t a t i v e  M e n a r d  
R e p r e s e n t a t i v e  Foster

Bob Evans
Assistant Chief of Staff 
Legislative Liaison 
Office of the Governor

Bruce Twomley, C h a i r m a n
Commercial Fisheries Entry C o m m i s s i o n

bcc: A rth ur H. P e t e r s o n  
Juneau  A GO

Laurie Otto 
Criminal D i v ision 
J uneau
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..MEMORANDUM

TO

FR O M

State of Alaska
Department of Law

Bruce Twomley, C h a i r m a n D A T E F e b r uary 7, 1989
Rich Listowski, C o mmissioner
Phil Smith, C o m m i s s i o n e r f i l e  no 663-89-0233
Commer cial F i s h e r i e s  Entry

Commis s i o n T E L  N O 465-3600
D e p a r t m e n t  of F i s h  and Game

Can p ermi t transfers beS U B J E C T .

s uspended pendin g p r o s e­
cution?

G. T h omas K o e s t e r  
A s s i s t a n t  A t t o r n e y  General FL -J i

Y o u  asked  w h e t h e r  the C o m m e r c i a l  Fis heries E n t r y  C o m­
mi s s i o n  ("the commission") has the a u t h o r i t y  to suspend the 
t r a n s f e r a b i l i t y  of a permit p e n d i n g  crimina l p r o s e c u t i o n  of the 
permit h o l d e r  for a fish and game violation. The short answer is 
that the c o m m i s s i o n  probably does net have such authority. In 
that event, y o u  then asked w h e t h e r  the same end m i g h t  be reached 
through some other procedure, such as r e q u i r i n g  a permit holder, 
as a c o n d i t i o n  of release p e nding p r o s e c u t i o n  for a fish and game 
violation, to agree not to t r a n s f e r  a permit. The courts' 
liberal i n t e r p r e t a t i o n  of their a u t h o r i t y  to impose conditions on 
the release of defendants  p e nding trial suggests that the courts 
could r e q u i r e  a defendant not to transfer a permit while the 
criminal p r o c e e d i n g  is pending.

As a g e n e r a l  matter, l i m i t e d  entry permits are freely 
transferable. If a p erm it h o l d e r  follows the procedu res set out 
in AS 16.43.170(b) and the c o m m i s s i o n ' s  admini s t r a t i v e  r e g u l a­
tions, and if the p r o p o s e d  transfer ee can demonstra te the present 
a b ility to p a r t i c i p a t e  actively in the fishery and the transfer 
a g r e ement  does n o t  v i o l a t e  any p r o v i s i o n  of AS 16.43 or the c o m­
mis s i o n ' s  regulations, "the c o m m i s s i o n  shall approve the transfer 
and reissue the entry permit to the transferee." Id. (in part). 
U nder AS 16.043.170(b), then, the co mmis s i o n  is u n d e r  a m a n d a t o r y  
s t a t u t o r y  o b l i g a t i o n  to transfer the permit if the requisite  p r o­
cedures are f o l l o w e d  and the r e q u i r e d  showing of ability to p a r­
ticipate a c t i v e l y  in the fishery is made.

T h e r e  are specific s t a t u t o r y  exceptions to this o t h e r­
wise m a n d a t o r y  s t a t utor y o b l i g a t i o n  to t ransfer a permit. 
AS 16.05.710(a) p r o vides that, u p o n  convi c t i o n  of a misde meanor 
for v i o l a t i n g  AS 16.05.440 -- 1 6 . 0 5.690  or a feder al or state 
c omme rcial f i s h i n g  statute or regul a t i o n ,  the court may suspend 
the permit h o l d e r ' s  limited entr y permit. AS 16.05.710(c) p r o­
vides: "During the p e r i u d  for w h i c h  a limited entry permit is
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suspended under (a) of this section a permit card m a y  not be 
issued and the p ermit m a y  not be t r a n s f e r r e d  or sold." Nothing 
in either AS 16.05.170 or 16.05.710, however, prohibits transfer 
of a pe rmit prior to conviction.

Under AS 16.43.960(a), the co mmi s s i o n  has the authority 
to revoke, suspend, or transfer all of a person's entry or 
interim-use permits if the person k n o w i n g l y  provides or assists 
in provi d i n g  false i nf ormation or fails to correct false i n f o r­
mat i o n  provided to the commission for the purpose of obtaining a 
benefit. Under AS 16.43.960(c), a permit subject to commission 
proceedings to revoke, suspend, or transfer it may not be t r a n s­
ferred until all administrative and judicial proceedings have 
been concluded. N o t h i n g  in AS 16.43.960, however, prohibits 
transfer of a p ermit pending a criminal prosecution.

Under AS 16.43.970(d), a p e r m i t  h o l d e r  c h arged by the 
state w i t h  a v i o l a t i o n  of AS 16.43 or a r e g u l a t i o n  adopted  under 
it may not transfer the permit until after the final adjudi cation 
or dismissal of the charges. N o t h i n g  in that statute, however, 
prohibits transfer of a permit p e n d i n g  the outcome of criminal 
proceed ings relat i n g  to the laws r e g u l a t i n g  commercial  fishing.

Finally, AS 16.43.970(e) provides that a permit under 
suspen sion may not be transferred w i t h o u t  the consent of the c o m­
mission, but does not apply that requ ir e m e n t  to a transfer 
request made by a permit holder w h o  is the subject of a pending 
criminal p r o s e c u t i o n  for v i o l ating a law relating to commercial 
fishing.

In bri<f, there is no express exception to the o t h e r­
wise m a n d a t o r y  statutory  obligation to transfer the permit p e n d­
ing a criminal p r o s e c u t i o n  of the permit h o l d e r  for a v i o l ation 
of AS 16.05.440 -- 16.05.690 or a federal or state commercial 
fishing statute or regulation. In the absence of explicit s t a t u­
tory auth o r i t y  to s u s p end the transf e r a b i l i t y  of a p e r m i t  pending 
such a prosecution, we b e l i e v e  the comm is s i o n  remains u n d e r  the 
m a n d a t o r y  sta tutory obli gation to transfer the p e r m i t  if the 
r equisite procedures  have been followed.

W e  have d i s c o v e r e d  no cases directly addressi ng this 
question. 17 In State Bd. of M e d i c a l  Examiners v. W e i n e r , 172

1/ Judge Carpeneti apparently r e a c h e d  the same c o n c l u s i o n  we
(Footnote cont.)
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A . 2d 661 (N.J. Super. Ct. A p p . Div. 1961), however, the State
B o a r d  of M e d i c a l  Exami n e r s  a t t e m p t e d  to sus pend t e mpora rily a 
p h ysi cian's license to pract ice m e d i c i n e  pending a c r i minal p r o­
secuti on for m a n s l a u g h t e r  after 15 of his patients died. Under 
N e w  J e r s e y  law, the b o a r d  h a d  the a u t h orit y to s u sp end a license 
to p r a ctice m e d i c i n e  for, inter a l i a , a "crime i n v o lving moral 
turpitude." A s s u m i n g  that m a n s l a u g h t e r  was a crime involving 
m o r a l  turpitude, the court h e l d  that the b o a r d  did n ot have the 
autho r i t y  to s u s p e n d  the license pend ing r e s o l u t i o n  of the c r i m i­
nal proceeding.

In r e a c h i n g  this conclusion, the court n o t e d  that the 
b o a r d  m i g h t  w e l l  have implied a u t h ority to s u s p e n d  the license 
tempor a r i l y  p e n d i n g  formal a d m i n i s t r a t i v e  pr ocee d i n g s  b e f o r e  the 
b o a r d  to s u s p e n d  the license. The court refused, however, to 
find that such impl ied a u t h ority  n e c e s s a r i l y  e x t e n d e d  to a s i t u a­
tion i n v o lving a criminal p r o s e c u t i o n  in court. The court 
r e a c h e d  this c o n c l u s i o n  through a rigid sta tutory analysis, f i n d­
ing that the legisl a t u r e  i n t ende d the board's a u t h ority to s u s­
pend the l i c ense to be contingent on convic tion of a crime of 
m oral turpitude, but n ot upon an a c c u s a t i o n  (i.e., an indictment) 
standin g alone.

If an A l a s k a  court w e r e  to apply the sane strict s t a t u­
tory analysis here, the c o m m i s s i o n  w o u l d  not have the legal a u­
thority to s u s p e n d  a limited entry permit t empor arily p e n d i n g  the 
o u tcome of a c r i minal prosecution. Under AS 16.05.710(a), the 
court has the a u t h o r i t y  to s u s p e n d  a p e r m i t  follo w i n g  conviction; 
u n d e r  AS 16.05.7 10(c), the t r a n s f e r a b i l i t y  of a p ermit is s t a t u­
torily s u s p e n d e d  only during the p erio d of suspensio n o r d e r e d  by 
the court.

It is not e n t irely clear that all A l a s k a  courts w o u l d  
apply such a strict analysis, and there certainly are good public 
p olic y reasons w h y  a court w o u l d  not do so. Judge Carpeneti 
a p p a r e n t l y  did in the S t a n b a u g h  case, however, and there can be

(Footnote cont.)
have r e a c h e d  w h e n  he entered a temporary r e s t r a i n i n g  order 
p r o h i b i t i n g  the c o m m i s s i o n  from r e f u s i n g  to process a transfer 
request solely on the g r ound that there was a p e nding criminal 
p rosec u t i o n  of the p e r m i t  h o lder on a fishing v i o l a t i o n  charge. 
S t a m baugh  v. C o m m e r c i a l  Fisheries Entry Comm., 1 JU-88- 1 8 3 9  Civ. 
(Alaska Super., Nov. 18, 1988). J u d g e  C a r p eneti  did not,
however, include any legal analysis in his order, and one cannot 
determine the r e a s o n i n g  u n d e r l y i n g  it.
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no argument that the commission's express statutory  a u t h o r i t y  to 
suspend the t ransfer of permits tempo r a r i l y  appears l i mited to 
that a p p e a r i n g  in AS 16.43.960(c) and 16.43.970(d) a n d  (e). 
Under the express language of those statutes, the commiss ion's 
authority to suspe nd transfers is t r i g gered only by (1) the 
initia tion of a d m i n i s t r a t i v e  procee d i n g s  b e f o r e  the commi s s i o n  
re l at ing to the revocation, suspension, or t r a nsfe r of entry 
permits as a r esult of a p e r s o n  p r o v i d i n g  false i n f o r m a t i o n  to 
the com mis s i o n  or a charge that the p e r m i t  h o l d e r  v i o l a t e d  a 
pr o v i s i o n  of AS 16.43; or (2) a suspen s i o n  of the permit.

W h i l e  the c o m m i s s i o n  does not have the express s t a t u­
tory a u t h o r i t y  to s u spend a limited entry permit temporaril y 
p e ndi ng the o u t come of a crimina l p r o s e c u t i o n  in court, the same 
result m igh t be r e a c h e d  t h r o u g h  j u d icial imposit ion of conditions 
on the r e lease of the permit h o l d e r  p e n d i n g  the outcome of the 
criminal prosecution. AS 12.30.020(a) provides that a person 
charged w i t h  an o f f e n s e  shall

be o r d ered r e l e a s e d  p e n d i n g  trial on the p e r son's  
p e r s o n a l  r e c o g n i z a n c e  or upon the e x e c ution of an 
u n s e c u r e d  a p p e a r a n c e  b o n d  in an a m ount s p e c if ied 
by the j u d icial officer unless the offense is an 
u n c l a s s i f i e d  felony or class A  felony or unless 
the officer determine s that the r e lease of the 
pe r s o n  will not r e a s o n a b l y  assure the appearan ce 
of the p erson as required, or w i l l  pose a danger 
to othe r persons and the community.

The offenses giving rise to j u d i c i a l  a u t h o r i t y  to s u spend an 
entry permit are misdemea nors, so a p e r s o n  c h arged w i t h  one of 
those offe nses w o u l d  a p p e a r  to be e n t i t l e d  to be r e l e a s e d  on his 
or her own r e c o g n i z a n c e  or u p o n  execu t i o n  of an u n s e c u r e d  a p p e a r­
ance bond unless the j u d i c i a l  o f f icer  finds e i ther that release 
of the p e r s o n  w i l l  not assure his or her a ppearanc e or w i l l  pose 
a danger to o ther persons in the community.

The courts, however, a p p ear to const rue l i b e r ally their 
autho r i t y  to impose a d d i t i o n a l  conditi ons on the r e l e a s e  of 
criminal defendants. U n d e r  A S  12.30.020(b)(6), in o r d e r i n g  a 
defendant to be r e l e a s e d  p e n d i n g  trial, the court m a y  "impose any 
. . . c o n d ition  c o n s i d e r e d  r e a s o n a b l y  n e c e s s a r y  to assure the
defendant's app ear a n c e  as r e q u i r e d  a n d  the s afety of other 
persons and the c ommunity."  A n  order i mposing a c o n d i t i o n  of 
release is subject to a p p e l l a t e  r e v i e w  u n d e r  AS 12.30.030(b). 
The standard on r e v i e w  is w h e t h e r  the court abused its d i s c r e­
tion .
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T h e  Suprem e Court c o n s i d e r e d  the issue of appropriate 
conditions of bail in M a r t i n  v. S t a t e , 517 P . 2d 1389, 1398
(1974), and c o n c l u d e d  that " trial judges have w i d e  latitude in 
imposin g s u i t a b l e  c ondit ions for p r e h e a r i n g  release, other than 
the denial of bail." The issue of b a i l  conditions was also
discu s s e d  in G i l b e r t  v. S t a t e , 540 P . 2d 485, 486 (1975):

A l t h o u g h  he m a y  not deny bail to an accused, prior 
to conviction, the trial judg e can consider danger 
to the commu n i t y  as a factor in ass essing the 
a m o u n t  of b a i l  or f ixing the terms of a c o n d i­
tio n a l  release. H e  is in a far better position
than an appe l l a t e  court to assess the evidence and
to determine, in the first instance, w h a t  a l t e r n a­
tives are available, a n d  the amount of bail that 
s h o u l d  be required.

C o urt s in A l a s k a  impose a w i d e  v a r i e t y  of bail c o n d i­
tions, and t a i l o r  the conditions to the facts of a partic u l a r  
case. For example, a court in an embezz l e m e n t  case m ay o rder a 
defendant n o t  to trans fer funds or sell p r o p e r t y  while the case
is pending. In a case w h e r e  f o r f e i t u r e  of a m o t o r  vehicle is a
p o s s i b l e  p e n a l t y  for driving w h i l e  intoxicated, a court may order
a d efendant to give the title to the m o t o r  v e h i c l e  a l l eged to
have b e e n  i n v o l v e d  in the o f fe nse to the court and not to t r a n s­
fer title to the v e hicle w h i l e  the case is pending. 2/

U n d e r  AS 16.05.7?.0, a p o s s i b l e  p e n a l t y  for a first or 
second v i o l a t i o n  of AS 16.05.440 -- 16.05.690 or a federal or
state c o m m e r c i a l  fishing statute or r e g u l a t i o n  is suspension of a 
commercial f i s h i n g  license or limited entry permit. Suspensi on 
is a m a n d a t o r y  p e n a l t y  for a third or subs eq u e n t  c on viction of 
che a b o v e - l i s t e d  offenses, or for any v i o l a t i o n  of AS 11.46.120 
-- 11.46.130 in w h i c h  the p r o p e r t y  is c ommer c i a l  fishing gear. 
Af t e r  a limited e n t r y  p e rmit is s u s p e n d e d  u n d e r  AS 16.05.710, a 
permit m a y  n o t  be t r a n s f e r r e d  or sold.

It w o u l d  be p o s s i b l e  for a p e r s o n  to avoid the p e n alty 
p rovisions of the statute r e l a t i n g  to p ermit suspension by t r a n s­
ferring  the p e r m i t  prior to conviction. In this context, we b e­
lieve a court has the a u t h o r i t y  to suspend  t r a n s f erabili ty of a
limited entry permit as a c o n d i t i o n  of bail p e n d i n g  trial.

2/ Forms of n otice of forfeiture, a c k n o w l e d g m e n t  of conditions, 
and order for this type of bail c o n d i t i o n  are attached.
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W e  r e a l i z e  that the f o r e g o i n g  c o nclusions leave open 
the p o s s i b i l i t y  that the transf er of a limited e n t r y  permit p e n d­
ing a crim inal p r o s e c u t i o n  m a y  p r e c l u d e  the s e n t e n c i n g  judge, 
f ollowing conviction, from i m p o s i n g  one of the p e n a lties a u t h o r­
ized by the l e g i s l a t u r e  -- i.e., s u s p e n s i o n  of the convicted
defendan t's p e r m i t  u n d e r  AS 16.05.710(a)  —  if a suspension on 
transfer is n o t  o r d e r e d  as a c o n d i t i o n  of bail. A t  the same 
time, there is no express s t a t u t o r y  basis for a d m i n i s t r a t i v e l y  
suspen d i n g  the t r a n s f e r a b i l i t y  of a p ermit p e n d i n g  a criminal 
prosecution, a l t h o u g h  the l e g i s l a t u r e  has a u t h o r i z e d  suspension 
of t r a n s f e r a b i l i t y  during the p e n d e n c y  of a d m i n i s t r a t i v e  p r o c e e d­
ings (AS 16.43.960(c)), f o l l owin g the charging of a v i o l a t i o n  of 
A S  16.43 (AS 16.43.970(d)), d u ring a n y  p e r i o d  of s u s p e n s i o n  under 
A S  16.05.710(a) following  c o n v i c t i o n  (see AS 16.05.710(c)), or, 
w i t h o u t  the consent of the commission, during any o ther p eriod of 
suspension. (See AS 16 .43.970(e)). Moreover, the court can 
guard against such a p o s s i b i l i t y  b y  s u s p e n d i n g  t r a n s f e r  of the 
p e r m i t  as a c o n d i t i o n  of r e lease p e n d i n g  trial.

To the extent that our a d v i c e  w i t h  r e s p e c t  to a d m i n i s­
trative s u spensi ons of transfer by the comm is s i o n  conflicts w i t h  
the intent of the legislature, the l eg islature is free to m a k e  
a pprop r i a t e  s t a t u t o r y  amendments. If y o u  b e l i e v e  such amendments 
w o u l d  be desirable, we suggest that y o u  m a k e  such a r e c o m m e n d a­
tion to the legislatu re p u r s u a n t  to your a u t h o r i t y  in AS 16.43.- 
980(a).

W e  h o p e  this a n s w e r s  y o u r  q u e s t i o n s .  If  w e  can be of 
f u r t h e r  a s s i s t a n c e ,  p l e a s e  c o n t a c t  us at y o u r  c o n v e n i e n c e .

G T K :dim
A t t a c h m e n t s  [3]
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IN T H E  D I S T R I C T  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

vs.

J O H N  D O E

D e f e n d a n t .

C a s e  No. 1 J U - S 8 9 - 0 0 0 0

N O T I C E  OF  I N T E N T  T O  F O R F E I T  M O T O R  V E H I C L E  

T h e  S t a t e  of A l a s k a  n o t i f i e s  t h e  c o u r t  a n d  t h e  d e f e n d a n t  

in t h e  a b o v e - c a p t i o n e d  c a s e  t h a t  u p o n  t h e  d e f e n d a n t ' s  c o n v i c t i o n  

f o r  t h e  c r i m e  o f  d r i v i n g  w h i l e  i n t o x i c a t e d  as c h a r g e d  in th i s  

case, t h e  S t a t e  w i l l  move, p u r s u a n t  to A S  2 8 . 3 5 . 0 3 6 ,  to  f o r f e i t  

t h e  m o t o r  v e h i c l e  u s e d  by t h e  d e f e n d a n t  in t h e  c o m m i s s i o n  o f  this 

c rime.

Year, M a k e  a n d  M o d e l  o f  V e h i c l e :

V e h i c l e  L i c e n s e  No.:

V e h i c l e  I d e n t i f i c a t i o n  No. (V.I.N.):

D A T E D  a t  J u n e a u ,  A l a s k a  D e c e m b e r  30, 1988.

G R A C E  B E R G  S C H A I B L E  
A T T O R N E Y  G E N E R A L

B y : _____________________________ _ _
L a u r i e  H. O t t o  
A s s i s t a n t  A t t o r n e y  G e n e r a l

N O T I C E  O F  I N T E N T  T O  F O R F E I T
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F I R S T  J U D I C I A L  D I S T R I C T

S T A T E  O F  A L A S K A ,  )

)
P l a i n t i f f ,  )

)
vs. )

)
J O H N  D O E  )

)
D e f e n d a n t .  )

 )
C a s e  No. 1 J U - S 8 9 - 0 0 0 0

A C K N O W L E D G E M E N T  O F  C O N D I T I O N S  O F  R E L E A S E

I h e r e b y  a c k n o w l e d g e  that, as  a c o n d i t i o n  o f  m y  r e l e a s e

o n  b a i l  p e n d i n g  t r i a l  o n  the c r i m i n a l  c h a r g e s  in t h i s  case, the

c o u r t  h a s  o r d e r e d  t h a t  I m a y  n o t  d r i v e  o r  o p e r a t e  a m o t o r  v e n i c l e .

I a c k n o w l e d g e  t h a t  t h e  c o u r t  h a s  o r d e r e d  m e  t o  g i v e  t h e  c o u r t

w i t h i n  48 h o u r s  t h e  t i t l e  t o  t h e  m o t o r  v e h i c l e  a l l e g e d  to h a v e

b e e n  i n v o l v e d  i n  t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  w i t h  w h i c h  I am
f

c h a r g e d .  I a c k n o w l e d g e  t h a t  t h e  c o u r t  h a s  o r d e r e d  m e  n o t  to sell 

o r  a t t e m p t  t o  s e l l  o r  t r a n s f e r  t i t l e  to. t h i s  v e h i c l e  w h i l e  the 

a b o v e - c a p t i o n e d  c a s e  is p e n d i n g .

Year, M a k e  a n d  M o d e l  of V e h i c l e :

V e h i c l e  L i c e n s e  No.:

R e g i s t e r e d  O w n e r ( s )  of  V e h i c l e :

V e h i c l e  I d e n t i f i c a t i o n  No. (V.I.N.):

I u n d e r s t a n d  t h a t  if I w i l l f u l l y  fa i l  t o  a p p e a r  in c o u r t  

as o r d e r e d ,  o r  if I d r i v e  o r  o p e r a t e  a m o t o r  v e h i c l e  w h i l e  this

IN THE DISTRICT COURT FOR THE STATE OF ALASKA

ACKNOWLEDGMENT OF CONDITIONS - 1



case is pending, the court will order  t h a t  the v e h i c l e  listed 

ab o v e  be p e r m a n e n t l y  forfeited to the s t a t e  and that the title 

will be t u r n e d  ov er to the state.

SIGNED, at Juneau, A l a s k a  this _______  day of

___________________________________, 19_____ .

Defendant
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A t t a c h m e n t  (2/7/89)
663-89-0233

IN T H E  D I S T R I C T  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

F O U R T H  J U D I C I A L  D I S T R I C T

S T A T E  O F  A L A S K A ,

P l a i n t i f f ,

vs.

J O H N  D O E

D e f e n d a n t .

C a s e  No. 1 J U - S 8 9 - 0 0 0 0

O R D E R  O F  C O N D I T I O N S  O F  R E L E A S E

T h i s  m a t t e r  h a v i n g  c o m e  b e f o r e  t h e  c o u r t  on t h e  S t a t e ' s  

N o t i c e  c f  I n t e n t  to  F o r f e i t  M o t o r  V e h i c l e ,  a n d  t h e  c o u r t  b e i n g  

f u l l y  a d v i s e d  o f  t h e  r e l e v a n t  facts,

IT IS O R D E R E D  that, as a c o n d i t i o n  of  h i s  r e l e a s e  on bail 

p e n d i n g  t r i a l  on t h e  c r i m i n a l  c h a r g e s  in t h i s  case, t h e  d e f e n d a n t  

s h a l l  c o m p l y  w i t h  t h e  f o l l o w i n g  r e s t r i c t i o n s :

1. D e f e n d a n t  m a y  n o t  d r i v e  o r  o p e r a t e  a m o t o r  v e h i c l e .

2. D e f e n d a n t  m u s t  t u r n  in t o  t h e  c o u r t  n o  l a t e r  th a n

_____________________________ , 19_____  t h e  t i t l e  t o  t h e  m o t o r  v e h i c l e

a l l e g e d  t o  h a v e  b e e n  i n v o l v e d  in t h e  c o m m i s s i o n  o f  t h e  o f f e n s e  

w i t h  w h i c h  h e  is c h a r g e d .

3. D e f e n d a n t  s h a l l  n o t  s e l l  or  a t t e m p t  to  se l l  or 

t r a n s f e r  t i t l e  to  t h e  v e h i c l e  d e s c r i b e d  b e l o w  v/hile t h e  a b o v e­

c a p t i o n e d  c a s e  is p e n d i n g .

Year, M a k e  a n d  M o d e l  c f  V e h i c l e :

ORDER



V e h i c l e  L i c e n s e  N o . :

R e g i s t e r e d  O w n e r ( s )  o f  V e h i c l e :

V e h i c l e  I d e n t i f i c a t i o n  No. (V.I.N.):

D A T E D  at  J u n e a u ,  A l a s k a  t h i s  ________  d a y  of
19_____ .

D I S T R I C T  C O U R T  J U D G E

ORDER
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IH T H E  S U P E R I O R  C O U R T  FOR THE STATE OF A LA SX 

F IRST J U D I C I A L  D I S T R I C T  A T  J U N E A U  

ROSS G L E N  S T A M S A U G H ,

P l a i n t i f f , 

v .

C O M M E R C I A L  F I S H E R I E S  ENTRY 
C O M M I S S I O N  , STATE OF A L A S K A ,

D e f e n d a n t .

"'LEO IN THE t r i a l COURTS
Ji'ATHCr AI.A$KA r- i-.,o7!!iCT

SBV 1 81388
By_____________________ f i

No. 1 J U - 3 8 - I S 3 9  Civil

weouri

P R E L I M I N A R Y  I N J U N C T I O N

P l a i n t i f f  has m o v e d  foe issuance of a t e m p o r a r y
«

r e s t r a i n i n g  order. A f t e r  n o t i c e ,  both sides were heard. T h e  

CFEC, t h r o u g h  counsel, has o p p o s e d  the motion.

T h e  court has c o n s i d e r e d  the b r i e f  of pl ain t i f f ,  the 

e v i d e n c e ,  and the a r g u m e n t s  of counsel. The court finds that 

the r e q u i r e m e n t s  for p r e l i m i n a r y  i n j u n c t i v e  relief have been 

f ulfi lled: A S  1 6 . 0 5 . 7 1 0  a l l o w s  no other c o n c l u s i o n .

It is h e r e b y  o r d e r e d  that the C F E C  is e n j o i n e d  from  

s u s p e n d i n g  a p p r o v a l  of the l i c e n s e  transfe r a p p l i c a t i o n  

r e g a r d i n g  L i m i t e d  E ntry no. S 0 3 T  55709U s o l e l y  on the basis of 

the p r o p o s e d  T r a n s f e r o r  1s p e n d i n g  c r i minal c h a r g e s .

T h e  CFEC is h e r e b y  o r d e r e d  to p r o c e s s  the a p p l i c a t i o n 

in a c c o r d a n c e  with A S  1 6 . 4 3 . 1 7 0 ( b )  and 20 AAC 0 5 . 1 7 0 0  et s e a ., 

w i t h o u t  r egard to the p o s s i b l e  c o n s e q u e n c e s  of the c r i minal 

a c t i o n .

T h i s  is not a m a n d a t o r y  injunction, and does not

• j . i : 33 1 3 : -i 3
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c o m p e l  t r a n s f e r  of the p e r m i t  in q u e s t i o n .  it m e r e l y  r e s t r a i n s  

s u s p e n s i o n  of t r a n s f e r  p r o c e e d i n g s  b e c a u s e  c r i m i n a l  c h a r g e s  are 

p e n d i n g  a g a i n s t  t h e  t r a n s f e r o r .  T h e r e f o r e ,  for e x a m p l e ,  if the 

C F E C  m o v e s  u n d e r  A S  1 6 . 4 3 . 9 6 0 ,  it c l e a r l y  h a s  the a u t h o r i t y  to 

s u s p e n d  the p e r m i t  h o l d e r ' s  a b i l i t y  to t r a n s f e r  the p e r m i t  u p o n  

i s s u a n c e  of a s h o w  c a u s e  o r d e r .  A S  1 6 . 4 3 . 9 6 0 ( b ) ( 3 ) ,  T h e r e  m a y  

a l s o  be o t h e r  b a s e s  for s u c h  an a c t i o n ,  not a d d r e s s e d  here.

T h i s  c o u r t  r u l e s  o n l y  t h a t  the C F E C  m a y  not s u s p e n d  t r a n s f e r  

b e c a u s e  a c h a r g e  is p e n d i n g  a g a i n s t  the t r a n s f e r o r .  AS 

1 6 . 0 5 . 7 1 0 .

No b o n d  is r e q u i r e d .

IT I S  SO O R D E R E D .

D o n e  at J u n e a u ,  A l a s k a  t h i s  4 L  d a y  of N o v e m c e r ,  1338.

W A L T E R  L. C A R P E N E T I  
S u p e r i o r  C o u r t  J u d g e

c e r t i f i c a t i o n

ih e  undarrignad oaxtlflto that on *he IQ dav oJ
 I X9  . a tn ir copy of this

document w u  sarrad on the Jc.J.cv.*-Ug at.orneys: 
PnM k S ;  a___________ ‘

/ ( [ f

( Y &  c f  Y )
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will bo persomilly accompanied wliilr hunting by n person w h o  is 

qualified under the terms of (nl of this section. A  person w h o  falsifies 

the required affidavit ia guilty of perjury under A S  11.50.200.

(c) I Repented, * 27 ch 71 S L A  199.6.1

(dl A  nonresident w h o  violates (a) of this section, or who fails to 

furnish an affidavit under (b) or (e) of ti is section, is guilty of a misde­

meanor and upon conviction is punishable by imprisonment for not 

more than one year, or by a fine of not more than $5,000, or by both.

te) A n  applicant for a nonresident big g ame tag for the taking of 

moose or caribou shall first furnish to the state, on a form provided by 

the state, nn affidavit showing where the applicant will be hunting 

ond what guiding, transportation, or other big g a m e  hunting services 

the applicant will be employing. A  person w h o  falsifies nn affidavit 

under this Bubsection is guilty of perjury under A S  11.56.200. (§ 1 ch 

86 S L A  1967; a m  $4 39, 40 ch 59 S L A  1982; n m  § 1 ch 74 S L A  1982; 

a m  5 1 ch 111 S L A  1984; a m  §4 24, 25, 27 ch 71 S L A  1986; a m  §5 9. 

10 ch 160 S L A  1988)

E ffec t o f  am endm en t* . —  The 1988 aerted "or <e)N in lubaec lion fd l and added 
amendment, effective Jun e  17, 1988, in- subjection (e).

Article 4. Licensing of Co mmercial Fishing C r e w m e m b c r s  

an d  Vessels.

Section  Sec tion
710. Su»prn>ion o f commercial license 7 23 . Misdemeanor commercial fish ing 

and entry perm it penalties
720  I Repealed!
722 . Stric t liab ility  commercial fishing 

penalties

Sec. 16.05.710. Suspension of commercial license a n d  entry 

permit, (a) A  person convicted of a misdemeanor for violating A S

16.05.440 —  16.05.690 or a federal or state commerciol fishing statute 

or regulation is, in addition to other pennlties provided by law, subject 

to the following penalties;

(1) upon a first or second conviction the court m a y  suspend, for a 

period of not more than one year,

(Al the person's commercial fishing license and the right to obtain a 

limited entry permit; or

(Bl one or more of the person's limited entry permits ond the per­

son's right to obtain a commercial fishing license; und

(2) upon a third or subsequent conviction the court shall suspend, 

for a period of not more than three years,

(A) the person’s commercial fishing license and the right to obtain n 

limited entry permit; or

(Bl one or more of the person's limited entry permits and the per­

son's right to obtain a commercial fishing license.

5 16.05.720 F lS I I  ANII (iAMS 4 16 05 722

(b) Upon a first conviction of a person for a violation of A S

11.46.120 —  11 46 130 in which the property is commercial fishing 

gear as defined in A S  16 43 990, the court shall, in addition to the 

penalty imposed by low, order a suspension of the person's commercial 

fishing privileges for one year. Upon n second of subsequent convic- 

t on, the court shall, in addition to the penally imposed by law, order ii 

suspension of the person’s commercial fishing privileges for two years.

(c) During the period for which a limited entry permit is suspended 

under (a) of this section o permit card m a y  not be issued and (lie 

permit m a y  not be transferred or sold

(d) In this se'tion
(1) "commercial fishing license" includes a crew m e m b e r  license;

(2) "Limited entry permit” includes an interim use permit. t§ 11 

art III ch 94 S L A  1959; a m  § 1 ch 112 S L A  1961; a m  1 1  ch 75 S L A  

1966; a m  § 3 ch 73 S L A  1986; a m  §4 1. 2 ch 46 S L A  19881

E f fe c t o f  am endm en t* . —  The 1988 SLA 1988, which amended th is eection, 
amendment, effective May 25 , 1988, re- provides "Notw ithstanding llie  provisium* 
pealed and reenacted subsection la ), o f this Act. in a case pending on May 25. 
which fo rm erly  re la ted to the same sub- 1988 involving a commercial f i'h in g  via- 
je c t m atter, and added subsections let and lation that occurred before May 2 5 , 1988, 
(d ). the court sha ll app ly  the law tha t was in

E d ito r 's  n o te s . — Section 6  o f  ch 4 6 . effect on the dote th e  vio lstion  occurred."

Sec. 16.05.720. Penalties. IRepealed. 4 5 ch 46 S L A  1983.1

Sec. 16.05.722. Strict linbility commercial fishing pennlties.

(a) A  person w ho without any culpnble mental state violates A S

16.05.440 —  16.05.690, or a regulation of the Board of Fisheries or the 

department governing commercial fishing, is guilty of a violation and 

upon conviction is punishable by a fine of not more than

(1) $3,000 for a first conviction; and

(2) $6,000 for a second or subsequent conviction.
(b) In addition, the court shall order forfeiture of any fish, or its fair 

market value, taken or retained as a result of the commission of the 

violation. For purposes of this subsection, it is a rebuttable presump­

tion that all fish found on board a fishing vessel used in or in aid of a 

violation, or found at the fishing site, were taken or retained in viola­

tion of A S  16.05.440 —  16.05.690 or a commercial fisheries regulation 

of the Board of Fisheries or the department. II is the defendant's 

burden to show by a preponderance of the evidence that fish on hoard 

or at the site were lawfully taken and returned.
(c) A  person charged with a violation under this section is entitled 

to a trial by court but not by jury, and is not entitled to representation 

at public expense. (§ 3 ch 46 S L A  1988)

53
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will be personnlly accompanied while hunting by n person w ho is 

qualified under the terms of (n> of this section. A  person who falsifies 

the required olTir* vit is guilty of perjury under A S  11.56 200.

(c> I Repeal oil. $ 27  ch 71 SLA  1986.1
(dl A  nonresident who violates (a) of this section, or w h o  fails to 

furnish an affidavit under (b) or (e) of this section, is guilty of a misde­

meanor and upon conviction is punishable by imprisonment for not 

more than one year, or by a Tine of not more than $5,000, or by both.

(e) A n  applicant for n nonresident big g ame tag for the talcing of 

moose or caribou Bhall first furnish to the stale, on a form provided by 

the state, an affidavit showing where the applicant will be hunting 

and what guiding, transportation, or other big g o m e  hunting services 

the applicant will be employing. A  person w h o  falsifies an affidavit 

under this subsection is guilty of perjury under A S  11.56.200. (5 1 ch 

86 S L A  1967; a m  §5 39, 40 ch 59 S L A  1982; a m  § 1 ch 74 S L A  1982; 

a m  § I ch 111 S L A  1984; a m  §§ 24, 25, 27 ch 71 S L A  1986; a m  §§ 9, 

10 ch 160 S L A  1988)

E ffe c t o f  am endm en t* . — The 1988 aerted "o r te l”  in  Bubaection Id ) and added 
amendment, effective Jun e  17, 1988, in- subsection (e l.

A rticle 4. L icensing of C om m ercial F ish ing  C rew m em bers 
and  V essels.

S ec tion  S ec tion
710. Suspension o f  commercial license 7 23 . M isdemeanor commercial fishing 

and en try  perm it penalties
720. IRepco lcdl
722. S tric t lia b ility  commercial fishing 

penalties

Sec. 16.05.710. Suspension of commercial license a n d  entry 

permit, (a) A  person convicted of a misdemeanor for violating A S

16.05.440 —  16.05.690 or a federal or state commercial fishing statute 

or regulation is, in addition to other penalties provided by law, subject 

to the following penalties:

(1) upon a first or second conviction the court m a y  suspend, for a 

period of not more thnn one yeur,

(A) the person’s commercial fishing license and the right to obtain a 

limited entry permit; or

(B) one or more of the person's limited entry permits and the per­

son’s right to obtain a commercial fishing license; and

(21 upon a third or subsequent conviction the court shall Buspcnd, 

for a period of not more than three years,

(A) the person's commercial fishing license and the right to obtain a 

limited entry permit; or

(ill one or more of the person’s limited entry permits and the per­

son’s right to obtain a commercial fishing license.

i  16.05.720 K i s i i  a n h  ( J a m s 4 1G 05.722

(b) Upon a first conviction of a person for a violation of A S

11.46.120 —  11 46 130 in which the property is commercial fishing 

gear os defined in A S  16-13.990, the court shall, in addition to the 

penalty imposed by law, order a suspension of the person's commercial 

fishing privileges for one year. U pon a second of subsequent convic­

tion, the court shall, in addition to the penalty imposed by law, order a 

suspension of the person’s commercial fishing privileges for two years.

(c) During the period for which a limited entry permit is suspended 

under (a) of this section a permit card m a y  not be issued and thp 

permit m a y  not be transferred or sold

(d) In this section
(1) "commercial fishing license" includes a crew m ember license;

(2) "Limited entry permit" includes an interim us? permit. IS 11 

art ill ch 94 S L A  1959; a m  § 1 ch 112 S L A  1961; a m  5 1 ch 75 S L A  

1966; a m  § 3 ch 73 S L A  1986; a m  §4 1. 2 ch 46 S L A  19881

E f fe c t  o f  am endm en ts . —  The 1988 SLA  1988 . which amended th is section, 
amendment, effective May 25 . 1988, re- provides: "Notw ithstanding the proviaiuna 
pealed and reenacted rubsection la ) , o f th is Act, in  a case pending on May 25. 
which fo rm erly  re la ted to the some sub- 1988 invo lv ing a commercial fish ing vio- 
jec t m atter, and added subsections Id  and lation tha t occurred before May 2 : 1, 1988, 
(d l. the court sh a ll apply the law  tha t waa in

E d ito r 's  no tes . —  Section 6  o f ch. 4 6 . effect on the date the v io lation occurred."

Sec. 16.05.720. Penalties. I Repealed, f 5 ch -16 S L A  1988.1

Sec. 16,05.722. Strict linbility commercial fishing penalties, 

(a) A  person w h o  without any culpable mental state violates A S

16.05.440 — 16.05.690, or a regulation of the Board of Fisheries or the 

department governing commercial fishing, is guilty of a violation and 

upon conviction is punishable by a fine of not more thon

(1) $3,000 for a first conviction; and
(2) $6,000 for a second or subsequent conviction.
(b) In addition, the court shall order forfeiture of nny fish, or its fair 

market value, taken or retained as a result of the commission of the 

violation. For purposes of this subsection, it is a rebuttable presump­

tion that all fish fo m d  on board a fishing vessel used in or in aid of a

violation, or found at the fishing site, were taken or retained in viola­

tion of A S  16.05.440 —  16.05.690 or a commercial fisheries regulation 

of the Board of Fisheries or the department. It is the defendant's 

burden to show by a preponderance of the evidence that fish on board 

or at the site were lawfully taken Bnd retained.
(c) A  person charged with a violation under this section is entitled 

to a trial by court but not by jury, and is not entitled to representation 

at public expense. (§ 3 ch 46 S L A  1988)
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