


SENATOR UETTYE FAHRENKAMP
CHAIRMAN, LEGISLATIVE COUNCIL
CHAIRMAN, OIL AND GAS COMMITTEE
515 7TH AVENUE, SUITE 130
FAIRBANKS, ALASKA 99701

OFFICE (907) 452-4882
HOME (907) 456-2899

TO

FROM

RE:

DATE:

On Friday,
Room,

Alaska &tate [Ugttfiature
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Senate
MEMORANIDUM

Committee Members, Senate Resources Committee
Senate Transportation Committee
House Resources Committee
House Transportation Committee

Committee Staff
Committee Meeting, January 20, 1989

January 19, 1989

January 20th, at 1:30 p.m. 1in the Senate Finance

the Senate Resources Committee will meet jointly with

House Resources, Senate Transportation and House
Transportation for a briefing on RS 2477.

RS 2477 refers to Federal Revised Statute 2477 (Repealed),
Granting Rights-of-way for Public Highways. At issue 1is the
resolution of a dispute over the 1866 law that granted
rights-of-way for the construction of highways over unreserved

public

lands. The law was repealed in 1976, but numerous

highways exist in western states, including Alaska, as a
result of the law.

The Department of the Interior issued a memorandum dated
December 7, 1988, from Secretary of the Interior Hodel, which
outlines their policies and procedures. The memorandum 1is a
result of cooperation between our state, the federal
government and the Alaska Congressional delegation.

The policy

is especially important for miners and

recreationists who require access to remote areas of Alaska.

John Katz,
Counsel

Director of State/Federal Relations and Special

to the Governor, will brief the committees on the

coordination between the U.S. Department of the Interior and
the State of Alaska and will discuss their policies.

Commissioner Mark Hickey, Alaska Department of Transportation
and Public Facilities, will brief the committees on state
policy relating to asserting RS 2477 Rights-of-Way.

Also before the committees will be:

Clyde Stoltzfus, Special Assistant to the Commissioner, DOT;

Tom Hawkins, Assistant Commissioner, Department of Natural
Resources; and

Jack McGee, Department of Law
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Memorandum

To: secretary.

T | Tk Ng_ A

Subject: Departmental Policy on Section 8 of the "Act of
July 36, 1866, Roviced Statute 2477 (Repealed), e

Grant of Right-0f-Way for Public Highways (RS 2477)

Although RS 2477 was repealed nearly 12 years ago, controversies /*rj
periodically arise regarding whether a public highway was established = »<s?
pursuant to the congressional grant under RS 2477 and the extant of oo
rights obtained under that grant. Under RS 2477, the United States

had (has) no duty or authority to adjudicate an assertion or

.application. However, 1t 1is necessary in the proper management of AN
Federal lands to be able to recognize with some certainty the

existence, or lag¢k théreof, of public KigHway grants bbtaihed Uhdér-

RS 2477.

.with the passage of the Federal Land policy and Management Act, the .;e*
Bureau of Land Management (BLK) developed procedures, policy, and

criteria for recognition®, 1in cooperation with local governments, of ]
the existence of such public highways andt notation to the BLM"s land e
records. This has allowed the BLM to develop land use plans and to -
make appropriate management decisions that consider the existence of m¥

these highway rights. z

Issues have recently been raised b the State of Alaska and others - rj
which question not only the BLM policy but also the management >
actions by other bureaus within the Department. We have had the BLM/ W.ji~

review and report on the various issues and concerns (Attachment 2) .
and consulted with the State of Alaska, the BLM, the Fish and
Wildlife Service, and the National Park Service. .

We believe that the land management®objectives of the Department will J4f
be improved with adoption of a Departmental policy and recommend that
the attached policy (Attachment 1) be adcpted for Departmentwide use, ’TI%

Approvo:  Donald Paul Hodel _ Disapprove: _J

Oats: DEC 07 1938 Date: __

Attachments: 1-RS 2477 Policy
2-BLM Report

Ctii'braltni ih( United Stairs Constitution
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RS 2477
Section 8 of the Act of July 26, 1866
Revised Statute 2477 (43 U.S.C.9J1)
Repealed October 21, 1976
Section 8 of the Act of July 26, 1866, provided:
"The right of way for the construction of highways over public
lands, not reserved for public uses, 1is hereby granted."
Although this statute, 43 U.S.C. 932 (RS 2477), vss repealed by Title VIl of "<
the Federal Land Policy and Management Aet of October 21, 1976, 90 Stat. 2793, ]

aany riRhta-of-vsy (R/V) for public highways obtained under the atatute exist
or may exist on"lands administered by the Department and other Federal i

agencies. The existence or lack, of existence of tueh highway R/Va ha» -5
material bearing on the development and implementation of management plane for 4|
conaervatlon eysten: units and other areao of Federal lands. Land managing ,
Bureaus of the Department should develop, afl appropriate, internal proceduraa *
for administratively recognizing those highways meeting the following criteria _
and recording ouch recognised highways ou the land status reco.rds for the area o
managed by that Bureau.
S .
Acceptance: " * LY
To constitute acceptance, all three conditions oust have been net; ee |
1. The lands involved must have been public lands, not reserved for ;- LB
public uses, at the time of acceptance, .ah".~»
2. Some fora of construction of the highway oust have occurred. t vﬁﬁ
[ ] [ )
3. The highway so constructed must be considered a public highway. ;3
((-*I IIH
Public lands, not reserved for public uses: - N el
. $

Public lands vete those lands of the United States that vere open to the -
operation of the various public land lava enacted by Congress.

Public lands, not raonrvod for public uoaa, do not induda public lands

reaorvod or dedicated by Act of Congress, Executive Order, Secretarial ..=J71
Order, or, 1in oomo cases, daooificatloa netienn authorized oy statute,

during the existence of that reservation or dedication, fh
Public lands, not reserved for public uses, do not indude public lands *  aa

. pr.e-espted or entered by settlers under the public land lavs or located
under the Dining laws which ceased to be public lands during the pendancy

of the entry, daia, or other.

Coootructlon:

Construction oust have occurred while the lands were public lands, not
reserved for public uses.
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Construction 1is a physical ace of readying die highway Cor use by the
public according to the available or Intended node of transportation

foot, horse, vehicle, etc. Removing high vegetation, novlng large rocks
out of the way, or filling low spots, .etc., nay be sufficient as

construction for a particular cage.

3

or pronouncement by public authorities nay initiate

construction hut does net, by it3elf, constitute construction. Con—
struction oust have been initiated prior to the repeal of RS 2477 and
construction must have followed within a reasonable time.

Survey, plannin®g,

actual

Road naintenaace over several years may equal actual construction.

"The passage of vehicles by users over time may equal actual construction.

Public Highway;

A public highway ia a definitive route or way that ia frealy opea for all

to ufljs. It ne”d non necessarily be open to vehicular traffic for a

p-deatrian or pack aninnl trail nay qualify. A toll road or trail la
still a public highway if the only limitation la the payment of the toll

by all uscts. Multiple ways through a general area oey not qualify as a
definite route, however, evidence nay ohow that one or another of the waya

nay qualify.

The inclusion of a highway in a State, county, or municipal xoad system

constitutes being a public highway.

Expenditure of construction or maintenance money by an appropriate public
body is evidence of the highway being a public highway,

a,statement by"an appropriate public body

Absent evidence to the contrary,
is considered a public higlrway will be

that the highway was and still
accepted.

Ancillary uses or facilities usual to public highways;

Facilities such as road drainage ditches, back and front slopes, turnouts,
rest areaa, and the like, that facilitate use of the highway by the public

are considered part of the public higrvay R/W grant,

Other facilities 3uch as telephone lines, electric lines, etc., that were
often placed along highways do not facilitate use of the highway and are
not considered part of the public highway R/w grant. An exception 1is the
placeaent of such facilities aloaa such R/W grants on lands administered
by the Bureau of Land Management prior to November 7, 1974, Prior to this
date, the requirement of filing an application for such facilities was
waived, Any new facility, addition, nodification of route, etc., after
that date requires the filing of an application/permit for such facility. (
.Facilities that were constructed, with permission of the R/W holder,
between November 7, 1974, and the effective date of this policy, should,
except in rare and unusual circr u.tances, be accommodated by issuance of a

R/W or peralt authorizing th8 continuance of such facility.
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For those highway R/Wa in the State, county, or municipal road systenm,
l.e., the R/W is held and maintained by the appropriate government body, °e
the width of the R/W is as specified for the type of highwsy under State?
law, If any, in force at the tine the grant could®be accepted.
In soaecases, the specific R/W may have been f»iveu a lesser or greater com’i-Wi
width at the time of creation of the public highway than that provided in
State law. .itjj
Where State law does not exist or is not applicable to the specific "
highway R/W, the width will be determined in the sema manner as
non-governnentally controlled highways,
|
Where the highway R/W is not heldby a local government or State law does ;
not apply, the width is determined from the area, including appropriate
back slopes, drainage ditches, etc., actually in use for the highway at >
the later of (1) acceptance of the grant or (2) loss of grant authority
under RS 2477, e.g., repeal of RS 2477 on October 21, 1976, or on earlier f
removal of the land fron the status of public lands not reserved for L,
public UB8CS. . z
Abandonment; |
| »
Abandonaant, |Including relinquishment by proper authority, occurs in e »
accordance with Scata, local or comaoQ law or Judicial precedence. :W
Responsibilities of Agency and Right-of-Vay Holdart 1’
SV
This policy addresses the Creation and abandonment of property Intoroete
under RS 2477 end the respective property rights of the holder of a R/W <mff
and the owner of the servient estate. *
Under the grant offered by RS 2477 and validly accepted, the interests of . 4
* hvi*

the Department are that of cwner of the servient estate end adjacent
lands/resources, in thl9 context, the Department has no management -.14
control under RS 2477 over proper uses of the highway and highway R/W

unless we can. demonntrnte unnecessary degradation of the servient estate.

It should be noted, however, that thl3 policy does not deal with che - - -
applicability, if any, of other federal, state, and/or local laws on che °)
manageEent or regulatlon of R/Vs reserved pursuant {0 RS 2477. #
Reasonable activities within the highway R/W are within the jurisdiction ei
of the holder. As such, the Department has no author!.y under RS Z477 to e al

review and/or approve such reasonable activities, Hcwever, review and
approval nay or may not occur, depending upon the applicability, if any, N
of other federal, state, or local laws or general relevance to the uselof

* rlw.

M}
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To: Assistant Secretary - Land and MineralSwmanagement
Frees: Director, Bureau of Land Hanageoeut

»

Subject: DepartBental Policy on Section 8 of theAct of July26, 1866,
Revised Statute 2477 (Repealed), Grant of Rigit-of-Way for Public Ik
Highways (RS 2477) '

Issue;m Departnent Policy on the Recognition of Public Highway Righta-of-Way
Granted Under P.5 2477 and the Adoinistration of auch Recognized

Grants. |

Meed:

Significant ifloueo have baon eaieud, principally la Alaska, regarding tho
Department®seinterpretation and position as to the acceptance of the
right-of-way (R7V) grant offered by Ccngreaa by Section 8 of the Act of

July 26, 1868, RS 2477, repealed by Title VIl of the Federal Land Policy and
Management Act of October 21, 19.76, 90 3tat. 2793 (FLFMA)." For those grants
recognized issues exist as to the extent;of the grant, i.e., terns and
conditions such as the width, allwable uses, and Federal oversight.

Historically, such issues have generally affected only che Bureau of Land
Management (BLM), with minor impact on other Federal land managing agencies.
Two relatively recent events have heigitened the need for expressed policy at
the Departmental or higher level. First the repeal of RS 2477 in 1976 clcaed
che door to the acceptance of the grant i“r new highways or corrections to
existing road situations to perfect acceptance of the grant. Secondly, the
addltioa of extensive acreages in Alaska to the National Park and National
Wildlife Refuge Systens by the Alaska National Interest Lands Conservation Act
of 1980 (ANILCA) requires the managing agency to consider the possible
existence 6f RS 2477 highways cm these Conservation Systea Units. Other
FederaL land managing agencies in Alaska, principally the Forest Service, U.S.
Department.of Agriculture, are also involved but to a leaser extent than the

three Interior Bureaus.

-t Wi

Historical:

RS 2477 provided:

"The right of way for the construction of highways
over public lAnds, not reserved for puhlie usea, Iis
hereby granted."
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la the pasC, the Department paid little attaatioa to auch public highways on -
the public lands since if the grant was not accepted today it could be .
toaorrow. In disposing of tHe public lands, the Pmftral Land Office and,
subsequently, the BLM did n even include Che existence of auch public
highways in the patent document; the agency had no duty to adjudicate the
acceptance or aoa-accaptance of the highway grant. Adwith other "opon”

offers by Coogreso, such as the railroad grants, the existence of auch rights
were considered factual natters that the settler or caterer of public lands
should recognize aa existing Gt the time of settlement or entry. Disputes

between the holder of the highway and the patentee were left for settlementln
local court uader the laws of the State or Territory.
As a result, there is lacking any quantity of administrative or judicial

decisions at the Federal level to provide nuch assistance in setting Federal
policy and a plethora of local judicial decisions, often conflicting between
States or Territories. Attachment 8 is a sunaary of published administrative

decisions regarding RS 2477.

Regulations:

Regulations promulgated by the Department in 1938 provided:

"The grant . becomes effective upon the construction or establishing
of highways 1in accordance with the State laws, over public lands not
reserved far public uses. Mo application should be filed under said R.S. .
2477 as no action on th* part of th» Federal Cevcrwaeat is noeostfsry.””

See A3 CFR 244,55 (1938) (Par. 55, Circ. 1237a, Hoy 23, 1938).

regulations wars added to pcovida for a hi“ivay applicant to petition

In 1949,
" reservation to allw application of RS 2477.

the BLM to modify a "public “use
See 43 CFR 244,47 (ISA?).

In 1932, the regulations were norlified to exclude fion the RS 2477 grant any
R/Ws for facilities with respect to which any other provision of law
specifically required the filing of an application for R/W. These regulations
also waived the requirement of filing an application! for 811 facilities usual
to or along a highway R/V (certain specific exceptions) where che holder of
the highway R/W consented. These regulations also provided chat che R/W
granted under R5 Z477 vould he subject to certain terns and conditions-
clearing, soil and resource conservation, prevent and suppress fires, build or
repair facilities damaged in construction of highway, restoration upon
termination, nondiscrimination, and reservation of certain nlneraLs. Where
the highway holder consented to construction of related facilities, such
holder was respf sible for compliance with appropriate terns and conditions of
the Department for tha type of facility. See 43 CFR 244.58 (1953 Supp).

In 1974, the regulations were modified to remove tha waiver provided in 1952
and required applications to be filed for facilities ubuol to a highway. See

43 CFR 2822.2-2 (1979).
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With the repeal of RS 2477 ia 197$%, regulations were adopted allowing nny 7% .
person or State or local government which has constructed public highways - "
under-RS 2477 to file a nap shoving the location of such highway with the -élﬁ
BLM. See 43 CFR 2802.3(b) (1985). This action was taken to facilitate the
management of the public lands under the FLPMA.

BLM Policy:

Current policy 1is contained in BLM Manual 2801.48B (1986). It prcvidee!

Grant becafflQ flxad whan normtructad end accepted aa a public highway*
- Construction oust be actual; survey and planning *ra not conatructioa
Rosa maintenance over several years aC equaJL construction. ,
Incremental maintenance over several yearo nay equtl conntructlcm.
Construction on public Isnda aunt have occurred prior to 10/21/76.
Where history 19 unknown or questionable, its existence In condition.
suitable for public use is evidence that sufficient construction hao

taken pln,T.
Highway oust be public, an access road restricted by locked gates la

not a public highway.
Expenditure of public funds on a toad will equate to a public highway.
State in which road is located must have a procedure to confirm the ,

road as a public highway, ,.s., a public highway may not be created
contrary to local law,

- RS 2477 did not specify the extent", width, or nature of rights conveyed. T,

State law specifying highway vidth(s) “tlFat is specific to RS 2477 -
k highways shall be used, . . . s -

-Where State 1& does not apply, width is that required for the road
uses existing at the tine of acceptance or repeal of RS"247?7.

- Holder has right to maintain, includingreallgnnent and reconstruction
within the R/W width; activities outside require permit. - -

- Facilities usual to public highways, i.u., telephone and electric
lines, are to beauthorized by separata R/Ws granted under FLPHA;
grandfather clause for those established during application waiver
period.

- Field offices are directed to work with each State, county, and
municipality to ldentify all existing highways; ackncwledge, serialize, .
and note Mooter Titlo Plato of those meeting Criteria.

ivil

e

oo r.IVAE|

Concern In Al&flka» s

By 1983 many 1ioaues were raised 1ia Alaska concerning poooiblo RS 2477 R/Va and
management plans being prepared for Lhe individual Connnrvation Syotom Caito

created under the A.HILCA, Positions and concerns esrpreocaod by the Stata (both ( r

administrative ar.d legislative), Native entities, minerals Induotry, -

connervation groupa, and others illustrated a need for a single Depottaantal *

or Fedaral Government position on RS 2477. In 196, the BLM State Director, A
m [

Alaska, was asked to chair an interagency group consisting of the regional
heads of the BLM, Fish and Wildlife Service, National Park Service, and thm e
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PorfiBt Saivica co foraul*fc« a policy acceptable Co thooo regional heado. A

propoaad policy w*a «uboitted by that group* together with cooaanta by tha
State of Alaoks, to the Director, BLM, in August 1987 requesting agency )
approval (Attachment 1), This proposed policy deviates fro® axisting BLM
policy in two areas; (1) establishing the width s» that which was necessary
for the use involved at the tine the land was reserved for a public uae or tho
repeal of RS 2477 (ignoring State statutes) and (2) providing that the Federal
land managing agency had administrative control over use of the public highway.

Expressing reaervations with the proposed policy, the Governor of Alaska*s . . ¢
Washington representative requested meetings with the Assistant Secretaries | / ~
for Land and Minerals Management and for Fish and Wildlife and Parks to

present the State"s views aad Beek a policy acceptable to both the State and

the Departaent. As a fesult of such a meeting on November 24, 1987, the
Governor®s representative submitted four issues needing resolution, including

the State®s.reasoning for its position on the issuen. These issues and our
response are contained in Attachments 5 and 6, With some clarification, BLM"s
existing policy is"acceptable to the Govern it's representative on all but ooa
issue- "legislative acceptance of RS 2477 on section lines.

Interior"s Position is critical:

As the steward of the public laade, not raBorvad for public purposes, the
Department®s past and current policy and rulings on the acceptance of the
grar.t of R/Ws Cor public highways cen have impacts on the management of
Federal lands In the 30 "public land" States- basically those west of the
Mississippi River. RS 2477 issues involving the creation of "Federal reserves
- Forests, parks, Refuges™ at che turn of che century and che early 19p0°s
have, generally, been long resolved either through Federal recognition,
abandonment, or Judicial decisionsalthouy_h some issues such as utility lines
" uvaual to a public highway still occur. Federal reservea created from
"unreserved .public lands in the near past, especially the Conservation System
Units in Alaska established under the AI/ILCA, contain or possibly contain

numerous RS 2477 Issues.

emThe one renalning i9sue involving recognition of acceptance of the
congressional grant by State/Territorial law or local government ordinance not
diligently followed by actual construction 1ia an issue that has a potential
affect on many Federal reserves in the public domain States aa veil as the
remaining public lands under BLM jurisdiction.

In addition there 1ia a perception, with some reality, that, decisions cade
roflocting Federal lands will carry ovar into tha private raalty areoa-
Conearn h*8 been axprceood hero by the Alaska Federation of Mativaa.



section Line P.S 2Q77 R/wa:

Alaska contends, as do somd other States, that a positive act by the public
authorities, 1i.e., State/Territory legislative branch-, county or municipal
authorities pursuant to State law, declaring a public highway along all
section/township lines ia acceptance of the grant offered by Congress under
RS 2477. It is contended that such a covenant runs vith Che land, vhether a
highvay ia actually constructed or not, until there 1ia appropriate action
taken to abandon or otherwise terminate the R/W purauant to State law or
Judicial action. To mollify private iandcwr.ers who received title from che
United Statea subsequent to auch section line legislation, the Alaska
Governor®s rcpraflontative h*o indicated that the State would compensate auch

owners prior to actual construction of a Baction line hl”way.

While aectLon line statutes constitute die primary diacuoolon isoue, this
issue would also include those case? where the appropriate local authority,
counties, tor example, by resolution or other appropriate action declared tb*
establishment of a public highway along a route which, for some reason, waa -

never actually constructed.

western States which have/had section line statutes include Alaska
(Territorial and State), Arizona Chw ever State law requires a road to be
adopted by the county or ether jurisdiction after it has been constructed to
become a public highway), North and South Dakota (Dakota Territorial law), and
Kansas. Montana, although it does not have a section lino statute, has
interpreted RS 2477 as requiring construction. Various counties in
California, Colorado, and Washington are known to have enacted section line
ordinances. Local courts have held that; once dedicated, the highway nny only
be terminated according to the procedures of the local jurisdiction which,
depending on the local jurisdiction, may be only through a public procedure of
iutent to abandon, hearing, and final abandonment or may occur through non-uoe
and/or adverse possession,

Aa early so 1898 the Department held that such section, line statutes or
ordinances did not apply unless the highway was actually constructed (26-LD
446) (Attachment ?). "in 1930, the Deputy Solicitor provided a lengthy and
detailed position on R.S 2477 to the Department of Justice (Attachment 3).
Included in this letter was the requirement that construction oust have
occurred for acceptance.of the R5 2477 grant. At the request of the District
Court, Alaska, the United States submitted an Amicus Curiae brief to the Court
in 1986, which included detailed reasoning that RS 24/7 requires construction

in order to aatablish a R./W (Attachment 4).

Prablaao if Section Linafl Adoptadt

Isgislxtion/ordinnneefl are

A nuobec of loeuan arise if auch paction lies
Aaonj thuso aret

considered acceptance of the grant undar RS 2477.

Vhen/hhoE doee it attach?

If the land vaa covered by a rectangular ourvey our ponition would h*
that the grant would have become effective on the date of th«

IBgislatiou or ordinance.
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If the land is subsequently surveyed, does the effective date of the ﬂ%
grant relate bark to the date of the legislation or ordinance or to the

date of survey™ We believe the later would be the answer.

If the land is reserved for public use prior to survey but subsequent
to the legislation or ordinance, does the effect of the legislation or -«
ordinance attach upon survey? We believe that it would not

Are officially accepted protraction diagrams, which are used for
resource sale/lease and from which subsequent surveys conform as to the
location of township and section comers, considered as establishing

section lines for which the grant becomes effective? Wo would not

concur with such a proposition.

In Alaska, departures from the usual rectangular survey oystem ate /\

authorised, especially for conveyances to the State and to Native
Corporations. Since these surveys are based on the t<vnnhip grid
(identified as I.-N., R.-E., -M) but do not necessarily ldentify
sections, i.e., the interior of the township is designated Tract A or
Tracts A h B, would the surveyed lines that would otherwise correspond
to section linen be impressed with the R/W grant? We think they would.

“Alacka. Depending on the answers to the above questions, only A Small dfiCuQt
of fadorilly cunad land would b« cubjoct to a R/W grant if applied to only
actually surveyed section lines (by 1976 01117 about 15 percent of the State
had been surveyed) and most all Federal lands if applied to protracted survey

.lines..

I
Impacts outside of _Alaska

Assume that the R/W grant attaches to the section line where ouch land

was public land, not reserved for public use, at the time of the
legislative act or.subsequent date when actually surveyed,

North and Scuth Dakota. All surveyed public land, not reserved for public
use, Ia- these two States 1ia 1372 would be impressed with a section line R/W
grant. At time of subsequent survey,, s.uch public lands not entered-would also
be impressed with the RIW grant.

In 1872, little public lands had been set aside for public uses; Forest.
the forerunnera to National Forests, and National Parka, caoe into
existence in the 1890*s dad later. In these two States, 9,5 ailllon acres are
ownad by the Peder.il Government (1981 Public Land Statistics), including some
6.0 million reacquired acres. Acres by agency are: Forest Service 3.0
millions ecron, Corps of Enginaers 1.1 million, Fish and Wildlife Service 0.5
million, And BLM, Notional Park Sorvica, Bureau of Reclamation, And Bureau of

Indian Affaire at 0.2 million each. -

Reserves,

Kansas. All aurvey%d public land, not raoervod for public uao, in this State
in 1907 would be impressed with a oection lino R/W grant. At timo of
subsequent survey, such public lands not entered would oloo bo iapraasad with
the R/W grant. By 1976 all lands in the State had been ourvcyad.

*14. 1145
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0017 »ons 730,000 acres are owned hy Federal agencies- Corps of Engineers
320,000; Army 123,000; and Forest Service 103,000, Ilhn majority of this

acreage 1is acquired land.

Arizona had (has], oection line legislation, however,

Other Western States,
lav also required an acceptance action

the courta there ruled that Arizona
after conafriction for the road to become a public highvay.

In Washington, California, and Colorado, there are published casea involving
section line ordinances enacted by county gcveronent, l.e., the Dougina
County, Washington, ordinance of April 6, 1(197. To identify the axtant of
such county ordinances would require a historical search of individual County

actions. |

It is our recommendation that we do not modify our interpretation of the
Statuta that construetion must have recurred in order for a R/W grant under R5

2477 to attach,
Federalists - Executive Order 12612;

With the possible exceptioo of the section line issue, existing BLM policy and,
che action we are herein recommending comport with the principles of Executive
Order 12612, Ilhe section line issue involves interpretation of a Federal
statute and the property rights cf the United States and various States,
including Alaska, To accede to the position of the State of Alaska would have
adverse impact on numerous properties of the Federal Governncnt,-including the
possibility of having to reacquire such property interests to protect Federal

interests.

Recommendation:

It IS recommended that the Department retain the policy established in BLM
Manual 28D1.48B (19863 and adopt it as Departmental policy for use by othar
land managing Bureaus in the Department.

8 Attachments
1 - SD AK BLM Memo of 3/1/87 + Attachment
26 L.D, 466
- SC°L letter of 4/23/30
Pgs 1 & 15-26 of US Amicus Brief in Greenhouse
Katz letter of 12/4/37
- BUI response
- Rats Je-.ter of 2-2?7-83
- Summary of published Administrative Decisions
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A formal policy on public highwny
trights-of-xvny obtained on public
«lands under on 18GGAct of Congress

has been sinned by Sccretury ofinle-
«rior Donald P. Hodcl. The policy will

guide the actions of federal land man-
.agorsand iinprovecoordinalion with
estate und local governments.

The 188G law included a section
granting rights-of-way for the con-
struction of highways over unreserv-
ed public lands. The highway routes
nre commonly referred to as RS 2-177
rghts-of-way since this section of the

m net was codified as Revised Statutes
(US). Section 2-t.Numerous high-
ways exist in the western U.S. as o .

t result of the act which was repealed

;in 1976 with Congress' adoption of.

j the Federal Land Policy,and Man-'

magementAct. .

j The new policy ends three years of «
enegotiation with the BLM by slate '
interests, principally the mining in-
Mustry nnd Sen. Jack Coghill (R-
;Nennnn), who chaired an RS 2-177
‘task force in 1987.

! The poljcy directs the agencies of
the Department of Interior to develop
'procedures for administratively rec-
ognizing these highways and formal-
ly recording those recognized on the
agency’s land records.The BLM hns
had such procedures in effect for
more than five years, but has not
until this policy recognized thestate's
claims. - e mS

These efforts will improve the agen-
cy's ability locompiclu nnd adminis-.
ter comprehensive land use pluns,
assist other land owners in planning
for the use of their Inv.d unu c.-rist
slate nnd locnl govci aments in their
responsibilitiesin land use and trans-
portation, said BLM.

There urc three principal elements
necessary for.thc administrative rcc-4
ognition of an US 2-177 highway.-
right-of-way. First, the public lands .
could nut have been reserved for
other uses at the time the congres- .
6ional grant of right-of-way woo ac-

- :PROPOSED + xV
‘ R.S. 2477 CORRIDORS

Vv* 4*u

f t4YUKON+KUSKOKWIM
RORTAQE

-’
° « 11 ALIUIIAII CROSSINQ

Indented above ore eight ke
looked nl Ihc RS 2477 Issue.

copied. Second, some form of con-

struction or otherwise readying the”

highwny for use must luxvooccurred.

." Construction, nsdcfincdin the pol-

icy. is u physical act of readying the
highway for use by the publicaccord-
ing (o the available orintended mode

corridors Idcntillcd by a 1967 task lorce that
ere arc, says the Durcau ol Land Management,
hundreds ol rlghls-ol-way that tail within Ihc RS 2477 category.

of transportation, i.e. foot, horse, ve-
.hide, etc. This could include actions

'such as removing high vegetation,
moving rocks out of the way or filling
low spots. The act cf road mainte-
nance over several years may meet
the test for actual construction end
the passage ofvehicles by users over
time may also meet the test.

Finally, the constructed highway
must have been considered a public '
highway. Refusal toadministratively

' recognize the highway right-of-way
does not necessarily mean one'docs
not exist, since that determination
may only be made by a courtofcom-'
pctent jurisdiction. e

Whilehighways today envision nu-
tomobiles and trucks, such did not
exist in 1SG6. Thus, the policy recog-
nizes that P.S 2-177 high' nys may
have been forsuch use as pedestrian,
pack animal and oxcn-drawn wagon
traffic. The policy also recognizes the
applicability of certain state and lo-
cal laws such us the abandonmentof
RS 2477 highway rights-of-way.

Gov. Steve Coxvper and Sen. Ted
Stevens said they were pleased with
the policy agreement.

"This policy should make it easier
formany Alaskan homesteaders, mi-
ners and other users of federal hnd
who need access to remote areas,”
said Cowper.

Under the policy, the width of the
rights-of-way is measured from back-
slope to backslope unless different
widths have been established under
local or state law. Facilities such as
drainage ditches and turnouts are
considered part of the rights-of-way,
but improvements such as telephone
or electric lines or pipelines arc not.

llodcl signed offon the policy Dee.
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COWPER. STEVENS HAIL INTERIOR®"S RIGHT-OF-WAY POLICY

JUNEAU- Gov. Steve Cowper and Alaska Sen. Ted
Stevens today praised the U.S. Interior Department®s
approval of a policy that permits Alaskans to use
traditional rights-of-way across federal land in the state.

The so-called "RS 2477 policy,"” named after an 1866
federal law, outlines how traditional rights-of-way may be
used by Alaskans. The policy is especially important for
miners and recreationists who require access to remote areas
of Alaska.

"This policy should make it easier for many Alaskan
homesteaders, miners and other users of federal land who
need access to remote areas,” Cowper said. "The policy is
the product of a joint effort between the state, Senator
Stevens and the Interior department.”

"This is an important step forward in preserving
traditional access across federal lands in Alaska,"™ Stevens
said. "It is also a fine example of cooperation between the
federal government, the state government and the Alaska
congressional delegation - cooperation is the key to
resolving many disputes over land in our state."

-MORE-



2-2-2-2 No. 88-171 Dec. 9, 1988

"Although we don"t agree with Interior on
everything, we"re confident the policy doesn*t limit the
state®"s options in areas where we disagree, such as the
establishment of section line rights-of-way,"™ the Governor
added. "1 hope this policy will usher in a better
relationship between the federal government and those
requiring access across federal lands in Alaska."”

At issue is the resolution of a dispute over the
1866 law that granted rights-of-way for the construction of
highways over unreserved public lands. The lav? was repealed
in 1976, but numerous highways exist in western states,
including Alaska as a result of the law.

The policy directs Interior Department agencies to
develop procedures for recognizing these rights-of-way -
usually roads and trails - and formally recording them on
federal land records. The policy makes clear that such
rights-of-way may not necessarily have been constructed for
vehicle use, but could have been used by pack animals,
pedestrian traffic or other uses.

Under the policy, adjoining land owners must
recognize and not interfere with valid access rights. Users
of the rights-of-way also must use them in a way to minimize
any possible damage to adjacent land. The policy provides
that state law take jurisdiction unless there is a federal
court decision on a particular issue.

-MORE-
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Under the policy, the width of the right-of-ways are
measured from backslope tc backslope unless different widths
have been established under local or state law. Facilities
such as drainage ditches and turnouts are considered part of
the right-of-ways but improvements such as telephone or
electric lines or pipelines are not.

The policy was approved by Interior Secretary Don
Hodel Dec. 7 after years of work by Cowper and Stevens-
offices.

-30-



