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Mas ka State Legislature
Chairman Post Office Box V

(907)465-4523 Juneau, Alaska 99811

I31* F^iks

Senate Judiciary Committee
January  26 , 1989

MEMORANDUM

TO: R ep re se n ta t iv e  Dave Don ley , Chairman
House Labor and Commerce Committee

FROM: S en a to r Jan F a ik s , Chairman , \j*
Senate J u d ic ia r y  Commit^e^s^p

SUBJECT: SB 89 An Act r e la t in g  t o  Ig iv i l l i a b i l i t y  o f
zoos and zoo o p e ra to rs

SB 89 has been r e fe r r e d  t o  th e  House Labor and Commerce 
Committee f o r  c o n s id e ra t io n . T h is  b i l l  i s  id e n t ic a l to  HCS SB 
223 (L&C), which was passed ou t o f  you r committee la t e  l a s t  
s e s s io n . The purpose o f  t h i s  b i l l  i s  t o  m od ify the  c i v i l  
l i a b i l i t y  o f  zoos and zoo o p e ra to rs  in  A la ska .
SB 89 add resses the standa rd  o f  c a re  t o  be a p p lie d  in  
l i a b i l i t y  cases which may be b rough t a g a in s t zoos and zoo 
o p e ra to rs .
I t  p ro v id e s  th a t  a zoo op e ra ted  by a government e n t i t y  o r  a 
n o n p ro f i t  o rg a n iz a t io n  may no t be h e ld  a b s o lu te ly  l i a b l e  f o r  
p e rso n a l o r  p ro p e rty  in ju r i e s  su s ta in ed  as a r e s u l t  o f  an 
in h e re n t r i s k  o f  actendance a t  th e  zoo . Recovery f o r  damages 
must be based upon neg lig ence  on th e  p a r t  o f  th e  zoo 
o p e ra to r . A cco rd in g ly , th e  b i l l  r e q u ire s  th e  zoo o p e ra to r  t o  
use re a son ab le  c a re  to  p re ven t th e  in ju r y ,  and t o  p o s t  w arn ing 
s ig n s  a t  p rom inent p la c e s  w ith in  th e  zoo and a t each en tra n c e .
" In h e re n t r i s k  o f  a ttendance" i s  d e fin e d  as the dangers o r  
c o n d it io n s  th a t  a re  an in t e g r a l p a r t  o f  the  p h y s ic a l p ro x im ity  
o f  w ild  an im a ls .
There a re  two th e o r ie s  o f  l i a b i l i t y  which have been a p p lie d  t o
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such keepers o f  w ild  an im a ls . The r u le  o f  "a b s o lu te  l i a b i l i ­
ty "  is  th a t  one who keeps w ild  an im als on h is  p rem ises must 
see to  i t  a t  h is  p e r i l  th a t  they  do no damage to  o th e rs .
S ta ted  d i f f e r e n t ly ,  one who h a rb o rs  a w ild  a n im a l, which by i t s  v e ry  na tu re  i s  v ic io u s  and u n p re d ic ta b le , does so a t  h is  
p e r i l ,  and l i a b i l i t y  f o r  in ju r i e s  i n f l i c t e d  by such an im a l i s  a b s o lu te , r e g a rd le s s  o f  f a u l t .
Th is th e o ry  o f  "a b s o lu te  l i a b i l i t y "  has been re fu te d  in  
s e v e ra l cases th roughou t the  c oun try  in v o lv in g  c ity -ow ned  
zoos , in  fa v o r  o f  a duty o f  re a son ab le  c a re . The argument 
th a t  maintenance o f  a caged p o la r  b ea r c re a te s  a b s o lu te  
l i a b i l i t y  f o r  any in ju r i e s  su s ta in ed  was f i r s t  r e je c t e d  in  a 1952 C a l i fo r n ia  c a se . The c o u rt  found th a t  th e  b ea r was 
p ro p e r ly  caged and th a t  th e  in ju r y  occu rred  when the  v ic t im  
s t ra in e d  ag a in s t the  b a r r i e r  and b rough t h is  hand c lo s e  t o  the  
b e a r 's  mouth in  t r y in g  to  feed  i t  su g a r. McK inney v . C ity  and 
County o f  San F ra n c is c o . 241 P . 2d 1060 (C a l. 1 9 5 2 ) . The most 
re cen t case on p o in t , Kennedy v . C ity  and County o f  D enve r.
506 P .2d 764 (C o lo . App. 1 9 7 2 ) , h e ld  th a t  th e  r u le  o f  a b s o lu te  
l i a b i l i t y  does n o t extend to  s i tu a t io n s  where a m u n ic ip a li ty  
m ain ta ins and op e ra te s  a zoo f o r  th e  b e n e f i t  o f  th e  p u b lic  and 
in  response t o  th e  p u b lic 's  obvious d e s ire s . The w ild  an im al 
r u le  has been h e ld  in a p p lic a b le  in  th e  c o n te x t o f  to d a y 's  
s o c ie ty  and p re sen t z o o lo g ic a l techn iques , as i t  would be 
u n r e a l i s t i c  t o  h o ld  th a t  o p e ra t io n  o f  a m un ic ipa l zoo exposes the p u b lic  t o  in o rd in a te  r i s k .  C ity  and County o f  Denver v . Kennedy. 476 P .2d 762 (C o lo . App. 1 9 7 0 ) .
However, th a t  l i n e  o f  cases has been a p p lie d  o n ly  to  zoos which a re  owned by m u n ic ip a li t ie s . There a re  no c ity -ow ned  
zoos in  A la sk a ; th e  A laska Zoo i s  owned and ope ra ted  by a 
n o n p ro f i t  o rg a n iz a t io n  f o r  the b e n e f i t  o f  th e  p u b lic .
The purpose o f  t h i s  le g i s la t i o n  i s  t o  h o ld  th e  A laska  Zoo, and o th e r zoos which may be e s ta b lis h e d  in  A laska by government 
e n t i t i e s  o r  n o n p ro f i t  o rg a n iz a t io n s , to  a s tanda rd  o f  re a son ­
ab le  c a re , r a th e r  than to  the th e o ry  o f  a b s o lu te  l i a b i l i t y .  I  b e lie v e  th a t  i t  i s  re a son ab le  t o  h o ld  zoos op e ra ted  by 
n o n p ro f i t  o rg a n iz a t io n s  t o  the same standard  o f  c a re  t o  which 
a governm ent-opera ted  zoo would be h e ld  by th e  common law .
I  would a p p re c ia te  th e  com m ittee's c o n s id e ra t io n  o f  t h i s  b i l l  a t i t s  e a r l i e s t  conven ience . Shou ld  you need any a d d i t io n a l in fo rm a tio n , p le a s e  l e t  me know.
Thank you .
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