


GREATER FAIRBANKS BOARD OF REALTORS

. 711 Gaffney Road
Fairbanks, Alaska 99701
(907) 452-7743

March 20, 1990

Representative Dave Donley
District 11A

P.0. Box V

Juneau, Alaska 99811

Dear Representative Donley:

| am enclosing a copy of the Greater Fairbanks Board of REALTORS'
resolution regarding Senate Bill 515, relating to interest-hearing trust
accounts.  Qur membership of 125 REALTORS believes these trust accounts
should continue under the management of the trustor in accordance with
existing regulations and that the type of account should remain a choice
between the trustor and trustee.

The Occupational Licensing Regulations and the Real Estate
Commission Regulations as outlined under 12 AAC 02 and 12 AAC 64 seem
to best serve the interests of the real estate industry and the public. We
rely on your support to defeat Senate Bill 515.

~ Please contact me if you need further information or assistance in
this matter.

Sinrerelv.

David B. Somers
President

DBS/nf

Enclosure



RESOLUTION OPPOSING SENATE BILL 515,
RELATING TO INTEREST-BEARING TRUST ACCOUNTS

WHEREAS, it is the purpose of the Greater Fairbanks Board of
REALTO%S to foster and promote the real estate industry in the Fairbanks
area, an

WHEREAS, the Greater Fairbanks Board of REALTORS membership
includes 125 individuals who are also members of the Alaska Association
of REALTORS,and

WHEREAS, all members of our organization use and are responsible
for trust accounts which are subject to present Occupational Licensing
Regulations and Real Estate Commission Regulations as outlined under 12
AAC 02 and 12 AAC 64, and

WHEREAS, current Regulations allow interest to be paid on trust
accounts subject to disclosure to all parties including the trustor, and do
allow that interest to go to the trustor,

NOW THEREFORE, BE IT RESOLVED by the Greater Fairbanks Board of
REALTORS to encourage the Alaska State Legislature to continue to allow
management of trust accounts pursuant to existing regulations and
maintaining the freedom of choice by both the trustee and trustor on
accounts as to whether such accounts would be interest-bearing, and, if
s0, how the trustor would choose to assign or donate interest earned.

PASSED and approved this 19th day of March, 1990.

GREATER FAIRBANKS BOARD OF REALTORS



ALASKA ASSOCIATION OF REALTORS, INC?

741 Sesame Street, Suite 100 « Anchorage, Alaska 99503
Telephone 907-563-7133

REALTOR

March 16, 1990

Dave Donley

Alaska State Leqislature
PO Box V (MS 3100)
Juneau, AK 99811

Dear Representative Donley:

The Alaska Association of Realtors® is very interested in SB 515
introduced last week. The bill addresses interest on real estate trust
accounts.

AAR respectfully requests the Alaska Legislature to delay action on SB
515 due to its ramifications for real estate brokers. We feel this
proposed legislation should have thorough analysis for its cost and impact.
AAR will study this bill prior to the next legislative session and make
known the Realtors®' recommendations.

Sincerely,

Jim McCourt
President

REALTOR' is aregister'd mark which identities a prcfessionat in

The Voice forRea!Estate™ in laska et o s o S Cote o Ecs o a memoe



T&TIE @F M L

POUCH v STATE CAPITOI

ITEH Lid hotgsii WAL ARIONIQS 1
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 28, 1990

SUBJECT: Real estate broker trust fund interest bill
(Work Order No. 6-2296)

TO: Senator Jay Kerttula
Attn: Matt Fishel

FROM: John B. Gaguine "jty*
Legislative Counsel

Enclosed you will find a bill requiring real estate brokers
(who under AS 08.88.331 handle all funds in a real estate
transaction) to set up interest-bearing accounts for certain
funds that the broker is holding on behalf of a seller,
requiring the banks administering the accounts to transmit
the interest to the state, and requiring the commissioner of
administration to account for the funds so derived so that
the legislature can appropriate them to the Older Alaskans
Commission for grants to older Alaskans service programs
under AS 47.65. I did not specify capital programs, because
the Older Alaskans Commission does not have the authority to
make capital grants. I also made the funds subject to ap-—
propriation by the legislature, 1in order to avoid dedicated
funds problems under Article IX, Section 7 of the Alaska
constitution.

I took the language of the statute from the Code of Profes—
sional Responsibility of the Alaska Bar Association; the
IOLTA (Interest on Lawyers®™ Trust Accounts) program, which a
majority of states have adopted, and which funnels trust
fund interest to pro bono programs, 1is found in Disciplinary
Rule 9-102(C). However, | did not include the part of DR
9-102 that allows lawyers (or here brokers) to opt out of
the program. At least one other state has made its I10LTA
program mandatory, with no opt-out option.

There may be a constitutional challenge to this bill, if it
is passed, on the grounds that the state is taking property



Senator Jay Kerttula
Page 2
February 28, 1990

(interest earned on the seller®s funds) without compensa—
tion. However, courts have unanimously rejected such chal —
lenges to I0LTA programs. I am enclosing a copy of a recent
federal court decision rejecting such a challenge. As long
as the program is limited to small amounts or very short—
term deposits, as the bill provides, it should be safe. [
talked with Ron Johnson, and he assured me that most of the
deposits he makes into his trust fund would fall into the

short-term category.

IT I may be of further assistance, please advise.

JBG :pi
WKP2/102

Enclosures
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[10] The defendant further argues that
Speed did not testify merely as a summary
witness but qualified as an expert account-
ant. Since Fed.R.Evid. 703 * allows an ex-
pert to testify based on facts otherwise
inadmissible in evidence, Scrima maintains
that the trial court erred in refusing to
allow Speed to refer to the hearsay state-
ment of Charles Clayton as a basis for his
opinion. Rule 703, however, is not an open
door to all inadmissible evidence disguised
as expert opinion. Although experts are
sometimes allowed to refer to hearsay evi-
dence as a basis for their testimony, such
hearsay must be the type of evidence rea-
sonably relied upon by experts in the par-
ticular field in forming opinions or infer-
ences on the subject. United States \w
Gax, 696 F.2d 1294 (11th Cir.), cat, denied,
464 U.S. 827, 104 S.Ct. 99, 78 L.Ed.2d 104
(1983). Scrima made no showing that qual-
ified accountants customarily rely on state-
ments to casual business acquaintances
when calculating net worth.

[11] The district court afforded Speed
wide latitude to criticize the net worth theo-
ry and to point out what he perceived to be
inconsistencies in the government's case
against the defendant. The expert's testi-
mony was precluded only where he sought
to rely on Clayton’s stricken testimony or
on his conclusions about the veracity of the
government’s witnesses to support his
opinion. Since assessing the credibility of
witnesses is exclusively within the province
of the jury, opinion testimony was properly
excluded. Steinbergv. Indemnity Ins. (.
of North Arerica, 364 F.2d 266 (5th Cir.
1966); United States \. Rouco, 765 F.2d
983, 995 (11th Cir.1985) (expert testimony
properly excluded where expert could offer
nothing beyond understanding and experi-
ence of average citizen). Due to the limit-
ed probative value of Speed’s testimony,
we find no error in the parameters placed
upon his testimony by the trial court and
ro resulting prejudice to the defendant.
See Construction Aggregate Transport,

6. Fed.R.Evid. 703 provides:
Bases of Opinion Testimony by Experts
The facts or data in the particular case upon
which an expen bases an opinion or inference
may be those perceived by or made known to

819 FEDERAL REPORTER. 2d SERIES

Irc. V. Florida Rock Indstries, It., 710
F.2d 752, 789 (11lth Cir.1983); Cunning-
ham v. Rendevous, Itc., 699 F.2d 676, 678
(4th Cr.1983).

The defendant's convictions are
AFFIRMED.

(0 | *IVNUVBIX SVSTIVD

Jean Ann CONE, as Personal Representa-
tive of the Estate of Evelyn M. Glaeser,
deceased, and as representative of a
class of all persons similarly situated,
Plaintiff-Appellant,

V.

The STATE BAR OF FLORIDA, the Flor-
ida Bar Foundation, Inc., and Holland
& Knight, Defendants-Appellees.

No. 85-3993.

United States Court of Appeals,
Eleventh Circuit.

June 19, 1987.

Class action was brought to challenge
constitutionality of Florida Bar’s interest
on trust accounts program, through which
funds held in lawyers’ trust accounts are
placed in interest bearing accounts to pro-
duce income for legal aid programs and
other public purposes, and parties filed
cross motions for summary judgment The
United States District Court for the Middle
District of Florida, No. 84-1345 Civ-T-13.
Seyboum H. Lynne, J., upheld IOTA pro-
gram and determined that client was not
entitled to interest on account, and client
appealed. The Court of Appeals. Hill, Cir-
cuit Judge, held that: (1) in order to demon-
strate constitutionally cognizable property

him at or before ihe hearing. If of a 'TP*
reasonably relied upon hy experts in the par-
ticular field in forming opinions or inference
upon the subject, the facts or data need not be
admissible in evidence.
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interest, client must demonstrate that she
had specific and legitimate claims of en-
titlement to the $2.25 generated on the
313.75 held for her in attorney’s IOTA, and
(2) client did not have claim of entitlement
to interest due to economics of running
interest producing demand account and re-
strictions that federal banking law places
upon interest producing demand accounts.

Affirmed.

1 Constitutional Law «=277(1)

In order to demonstrate that she had
constitutionally cognizable due process
property interest to the $2.25 generated on
the $13.75 held for her in attorney’s 10TA,
client must identify substantive law or mu-
tually explicit understandings which gave
her legitimate claim of entitlement to inter-
est earned on attorney’s IOTA. U.S.C.A.
Const.Amends. 5, 14.

2. Attorney and Client <3=120

Where funds are held for specific
client, and expected holding period makes it
obvious that, money could earn interest that
would exceed lawyer’s administrative costs
and bank cnarges, lawyers should consult
client about depositing funds in such a way
as to generate interest; attorney is normal-
ly required to place trust funds in interest
bearing account if client so requests.

3. Attorney and Client <3=120

Client did not have property interest in
S2.25 interest which was generated on
513.75 deposit held for her in cUomey’s
I0TA, and thus, was not entitled to recover
such interest from attorney, where deposit
of client’s funds alone would not have pro-
duced sufficient income to offset adminis-
trative charges, federal banking laws
would not permit client’s nominal deposit to
be placed in pooled NOW account main-
tained in firm's name nor could deposit be
placed in pool’s NOW account maintained
by firm as trustee for clients, in that ac-
count would be partially composed of de-
posits of corporate clients in violation of

*Honorable Jesse E. Eschbach, Senior L.S. Cir-
cuit Judge for the Seventh Circuit, silting by

1003
02 tilth Cir. 1987)

federal banking
§ 1832(a)(1).

laws. 12 US.CA

Herbert P. Schlanger, Atlanta, Ga, for
plaintiff-appellant.

Thomas C. MacDonald, Jr., Craig B. Glid-
den, Shackleford, Farrior, Stallings & Ev-
ans, Tampa, Fla, for The Florida Bar
Foundation, Inc.

F. Wallace Pope, Jr., Clearwater, Fla.,
for Holland & Knight.

Michael Nachwalter, Brian F. Spector,
William J. Blechman, Miami, Fla., and Paul
F. Hill, Gen. Counsel, Tallahassee, Fla., for
The Florida Bar.

Randall C. Berg, Jr., Peter M. Siegel,
National IOLTA Clearinghouse, Florida
Justice Institute, Inc., Miami, Fla., L. David
Shear, National IOLTA Clearinghouse,
Tampa, Fla., for amicus curiae Florida Le-
gal Services, Inc., et al.

Arthur J. England, Jr., National IOLTA
Clearinghouse, Miami, Fla., for amicus cu-
riae National IOLTA Clearinghouse, et al.

Appeal from the United States District
Court for the Middle District of Florida.

Before HILL and JOHNSON, Circuit
Judges, and ESCHBACH," Senior
Circuit Judge.

HILL, Circuit Judge:

This case challenges the constitutionality
of the Florida Bar’s Interest On Trust Ac-
counts (IOTA) program, through which cer-
tain funds held in lawyers’ trust accounts
are placed in interest bearing accounts to
produce income for legal aid programs and
other public purposes. The parties filed
cross-motions for summary judgment, sup-
ported by stipulated facts.

In February, 1969, Ms. Evelyn Glaeser
retained the law firm of Holland & Knight
to probate the estate of her deceased hus-
band. Ms. Glaeser paid a cost deposit of
$100 to Holland & Knight, which was
placed in a noninterest-bearing trust ac-

designalion.
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count. When the firm's representation of
Ms. Glaeser concluded in 1970, 313.75 of
the original cost deposit remained in the
trust account. Holland & Knight inadvert-
ently failed to refund this amount to Ms.
Glaeser, and it remained in the firm’s non-
interest-bearing account until December 1,
1981.

During this period, the Supreme Court of
Florida approved the IOTA program. The
IOTA plan authorized, but did not require,
lawyers and law firms to place nominal or
short term funds into pooled interest-bear-
ing accounts, the interest proceeds of
which to be remitted by the financial insti-
tution directly to the Florida Bar Founda-
tion. The Foundation would then allot the
funds to legal aid organizations, law stu-
dent scholarships, and other charitable pur-
poses. Only deposits which could other-
wise not earn interest net of expenses (be-
cause they were nominal in amount or were
to be held for a short period of time) could
be used to generate interest under the
IOTA program.

On December 1, 1981. Holland & Knight
transferred all of its nominal or short term
trust account funds, including Ms. Glaes-
er’s 313.75, to an interest bearing IOTA
account, where Ms. Glaeser’s deposit re-
mained for almost three years. After dis-
covering its error, Holland and Knight re-
turned the principal amount to Ms. Glaeser
by check on September 26, 1984. During
the time that the money was in the inter-
est-bearing account it generated 32.25 of
interest, which was given, pursuant to the
IOTA, to the Florida Bar Foundation.

Ms. Glaeser, claiming to represent all
persons similarly situated, sued Holland &
Knight, the Florida Bar, and the Florida
Bar Foundation, to recoup this interest.
She claimed that the appropriation of the
interest earned on her money constituted
an uncompensated taking of private proper-
ty in violation of the Fifth Amendment (as
applied to the states via the Fourteenth
Amendment), and deprivation of her prop-

1. Ms. Glaeser passed away during ihe pendency
of this sun and was replaced by Jean Ann Cone.
the personal representative of her estate.

819 FEDERAL REPORTER. 2d SERIES

erty without due process, as well as a
breach of fiduciary duty under state law.
Herl argument was simple: any interest
earned on her portion of the Holland &
Knight IOTA account belonged to her.

The district court correctly perceived
that the appellant’s constitutional claims
turned on one question, that being, wheth-
er the interest earned on nominal or short
term funds held in an IOTA account was
the property of the client for the purposes
of the Fifth and Fourteenth Amendments.
Appellant relied on the traditional property
doctrine that interest follows principal.
However, as the district court noted,
“when Justice Johnson observed in Himely
p Rose, 9 U.S. (5 Cranch) 313, 319, 3 L.Ed.
111 (1809), that ‘interest goes with the prin-
ciple, as the fruit with the tree,” his illustra-
tion necessarily assumed the existence of a
fruit-bearing tree." The district court
found that in the absence of the IOTA
program, Ms. Glaeser’s money would not
have borne any fruit, for her benefit or for
anyone else’s. Due to the regulations gov-
erning interest-bearing accounts, and the
economic realities of attempting to produce
income with such nominal or short-term
deposits, the court determined that appel-
lant’s individual deposit could not have
earned any interest net of expenses with-
out the IOTA. Thus, it could not be said
that she had a legitimate claim of entitle-
ment to the interest which she claimed was
taken from her without due process or just
compensation. The court therefore dis-
missed her case, and we now affirm.2

[1] To demonstrate a constitutionally
cognizable property interest appellant must
show that she has a specific and legitimate
“claim of entitlement" to the 32.25 generat-
ed on the 313.75 held for her in Holland &
Knight’s IOTA account. Board, ofRegents
V. Roth. 408 U.S. 564, 577, 92 S.Ct. 2701,
2709, 33 L.Ed.2d 548 (1972). A legitimate
claim of entitlement can be based on posi-
tive rules of substantive law or mutually
explicit understandings. Perry \v Sinder-

2. After dismissing the federal claims the district
court declined to exercise pendent jurisdiction
over the slate claims. This decision is not chal-
lenged on appeal.
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man, 408 U.S. 593, 601-02, 92 S.Ct. 2694,
2699-2700, 33 L.Ed.2d 570 (1972). These
principles are designed to protect the claim-
ant's reasonable, often investment-backed
expectations, rather tl.an inchoate unilater-
al expectations. Penn Central Transpor-
tation Go. v. The City of New York, 438
U.S. 104, 124-25, 98 S.Ct 2646, 2659, 57
L.Ed.2d 631 (1978). Thus, appellant must
identify substantive law or mutually explic-
it understandings which give her a legit-
imate claim of entitlement to a share of the
interest earned on Holland & Kbnight’s
IOTA account. The district court deter-
mined that appellant could not satisfy this
requirement because of three factors: (1)
ethical requirements placed upon the legal
profession in dealing with any kind of trust
account; (2) the economics of running an
interest-producing demand account; and (3)
the restrictions that federal banking law
places upon interest-producing demand ac-
counts. An examination of the history be-
hind the IOTA account program supports
this conclusion.

[2
have the need to hold client funds, includ-
ing advances for costs and expenses. The
Florida Bar Code of Professional Responsi-
bility, like the rules governing the conduct
of attorneys in most states, requires that
such funds be kept separate from the attor-
neys' own monies. Moreover, attorneys
and law firms must often use available-on-
demand accounts to facilitate the prompt
delivery of such trust funds to the client
upon request. Integration rule of Florida
Bar, Rule 11.02(4); Dr. 9-102(B)(4), Fla.Bar
Code of Prof.Resp. Historically, this
meant that attorneys had to use noninter-
est-bearing accounts for such client depos-
its because federal law forbade the pay-
ment of interest on available-on-demand ac-
counts in most states. See Banking Act of
1933, Ch. 89, § 11(b), Pub.L. No. 66, 48

3. Where funds are held for a specific cliem. and
the expected holding period makes it obvious
that the money could earn interest that would
exceed the lawyer's administrative costs and the
bank charges, the lawyer should consult the
client about depositing the funds in such a way
3* to generate interest. See ABA Formal Op.
398, 688 ABA Journal 1303 (1982). An attorney
is normally required to place trust funds in an

Frequently, attorneys and law firms

Stat. 181 (1933). Foi these reasons, client
trust deposits were normally pooled and
maintained in a single noninterest-bearing
demand account, separate from the attor-
ney’s own funds. See ABA Comm, on Eth-
ics and Prof. Responsibility, Formal Op.
348, 68 ABA Journal 1502 (1982).3

Before the initiation of the IOTA, the
only beneficiaries of the old regime were
the banks, who were treated to "free” use
of trust account deposits. The IOTA plan
was designed to put these dormant funds
to good use. Because of the various re-
strictions described above, the original plan
for Florida's IOTA program provided that
client trust funds could be deposited into a
pooled savings account. This would earn
interest for the Florida Bar Foundation.
Funds could be immediately transferred (at
the client's request) to a noninterest-bear-
ing checking account, to facilitate the quick
return of such funds to the client, hi re
Interest on Trust Accounts. 356 So.2d 799,
804 (Fla.1978). While still somewhat cum-
bersome, this scheme would have allowed
some interest to be earned on the funds.
However, this version of the program was
never implemented; instead, the IOTA pro-
gram was able to capitalize on the arrival
of interest-bearing checking accounts,
which vastly enhanced the program’s fea-
sibility.

Interest-bearing checking accounts were
authorized by the Consumer Checking Ac-
count Equity Act, 12 U.S.C. § 1832(a)(1)
(1982). The Act allows for interest to be
paid on certain types of available-on-de-
mand accounts, specifically, Negotiable Or-
der of Withdrawal accounts, commonly
known as "NOW" accounts. However, the
statute restricts the use of NOW accounts;
only funds owned by individuals, certain
charitable non-profit organizations, or pub-
lic entities are allowed to receive interest
on their checking accounts.1 See 12 U.S.C.

interest bearing account if the client so requests.

4. The Florida IOTA program was able to utilize
NOW accounts as early as 19SI via a special
ruling from the Federal Reserve Board, 68 A.B.
AJ. 1504 at n. 7.
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§ 1832(a)(2) (1982); 12 C.F.R. §8§ 217.157,
329.103, 526.1(1) (1986) (discussing eligible
depositors for NOW accounts).

The IOTA program, as implemented, cir-
cumvents these restrictions. Making an
eligible nonprofit charitable organization
(the Foundation) the sole recipient of the
interest produced by the trust funds en-
ables the I0OTA to use NOW accounts with-
out violating 12 C.F.R. § 217.157. Making
one entity the recipient of the fund also
enables interest to aggregate such that it
exceeds bank charges, because the bank
does not need to sub-account the fund.
The money produced by the IOTA may
thus be used to provide legal services for
the poor, and other charitable pursuits. At
last count, 41 states and the District of
Columbia had adopted IOTA programs.5

[3] In this cate, the district court found

that appellant's nominal deposit could not
have been placed in a separate NOW ac-
count because 513.75 fell short of the mini-
mum balance requirements for such an ac-
count. Even assuming that the money
could be deposited in an interest bearing
account, the administrative costs incurred
by Holland & Knight, along with the bank
service charges, would have devoured the
estimated S.06 per month in gross interest
produced by appellant's 513.75 deposit.
The district court concluded that as an indi-
vidual account maintained by Holland &
Knight for the benefit of Ms. Glaeser, ap-
pellant could not have realized any interest
net of expenses on her 513.75 deposit

5. See Naiional IOLTA Clearinghouse. 3 IOLTA
Update (Spring 1986). The Supreme Courts of
at least 30 of these states have agreed with the
Florida Supreme Court that no property is taken
via the establishment of an IOTA program be-
cause such programs create income which
would never, under any set of circumstances,
accrue to the benefit of the client. See eg,
Walter of Interest on Trust Accounts, 402 So.2d
389, 395 vFla.1981); Petition of Minnesota State
Bar Association. 332 NAV.2d 151 (MInn.1982);
Petition of Sew Hampshire Bar Association, 122
N.H. 971, 453 A.2d 1258 (1982); Matter of Inter-
est on Lawyers Trust Accounts. 672 P.2d 406
(Utah 1983); In the Matter of Interest On Law-
verr' Trust Accounts. 283 Ark. 252, 675 SAVJd
355 (1984), reversing. 279 Ark. 84, 648 S.W.2d
480 (1983); Petition of Massachusetts Bar Assoc.,
395 Mass. 1. 478 N.E.2d 715 (1985); Carroll v.
Slate Bar of California. 166 cal.App.3d 1193, 213
Cal.Rptr. 305 (4 Dist.1984), cert, denied sub
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Moreover, the federal banking laws dis-
cussed above mean that appellant's nom-
inal deposit could not be placed in a pooled
NOW account maintained in Holland &
Knight’s name, because partnerships can-
not maintain NOW accounts under federal
banking regulations. 12 C.F.R. § 217.157.
Nor could appellant's nominal deposit be
placed in a pooled NOW account main-
tained by Holland & Knight as trustee for
its clients, because the account would be
partially composed of deposits of corporate
clients in violation of federal banking laws.
Ikl Even assuming that Holland & Knight
could maintain separate trust accounts for
their corporate clients and their private,
individual clients, the total cost of subac-
counting would exceed the interest earned
on the aggregate fund.6 The district court
concluded, and we agree, that:

The end result of these economic and
practical impediments to individual in-
vestment of IOTA funds is to negate any
reasonable unilateral expectation, much
less a mutually explicit understanding,
that a client such as Mr. Glaeser should
receive interest generated by the IOTA
program.

The sole authority cited by appellant in
support of her contention that she has a
substantive right to IOTA proceeds is
Webb®*s Fabulous Pharmacies, Ic. W
Beckwith, 449 U.S. 155, 101 S.Ct 446, 66
L.Ed.2d 358 (1980). In Wdb"s, the Su-
preme Court struck down a Florida law

nont. Chapman v. State Bar of California, —
u.s. . 106 S.CI. 142, 88 LEd.2d 118 (1985).

6. The affidavit of Holland St Knight’s comptrol-
ler. John F. Dwiggins, attached to Holland &
Knight's motion for summary judgment, indi-
cated that the cost of subaccounting a pooled
fund would have far exceeded the interest
earned by appellant. This was supported by the
affidavit of Herbert C.M. Hoover, Senior Vice
President of the NCNB National Bank of Flor-
ida, who indicated that the charge for subac-
counting was $2.00 per month for each subac-
count in a pooled account, plus $.25 per transac-
tion. This fee would be 30 times larger than the
gross interest per month produced on aFpel-
lant’s nominal deposit of $13.75. Appellant did
not offer any contradictory evidence on this

point.
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which declared interest accrued on inter-
pleader funds deposited with the registry
of a county court to be the property of the
court clerk. The Supreme Court found
that the Florida statute allowed the county
to, “exact two tolls,” because under the
statute the county was allowed to charge a
processing fee, and, additionally, keep all
the interest accruing from money deposited
with the court. Florida Stat. § 676.106(4)
(1377).

The Supreme Court did base its decision
in WebbZupon the “usual and general rule
[that] any interest on an interpleaded and
deposited fund follows the principal and is
to be allocated to those who are ultimately
to be the owners of that principal.” 449
U.S. at 162, 101 S.Ct. at 451. The court
noted that a recharacterization of this in-
terest as public money was not a sufficient
justification for the taking. While the
court “expressed] no view as to the consti-
tutionality of a statute that prescribed] a
county’s retention of interest earned,
where the interest would be the only return
to the county for the service it renders” in
setting up the interpleader fund, it found
that the double toll imposed by the Florida
statute was an unconstitutional taking.

Despite the superficial similarity, the
Weblb™s decision is distinguishable from this
case in that the interest earned on the
interpleader funds deposited pursuant to
the Florida statute did give rise to a legit-
imate claim of entitlement. The funds
were sufficient in amount, and held for a

7. Where an attorney wrongfully withholds mon-
ey from a client, by law that client may or may
not be entitled to interest on the wrongfully
withheld funds. In such a situation the interest
isin the nature of a penally. Our affirmance of
the district court is not intended to cover inter-
est awarded in such a situation.

©

Appellant also argues that the existence of her
property interest is proven by the fact that the
IRS made clear it would treat IOTA income as
income to the attorney's client if the client had a
say in whether or how to invest the money. To
avoid this result, the IOTA program was amend-
ed in 1981 to eliminate client control over the
investment of the funds. We agree with the
Florida Supreme Court that the IRS' opinion
was based on traditional notions of assignment
of income under revocable trust funds: its deci-
sion did not account for the unique circum-
stances of this case. See In re Mailer o/ Interest

sufficient period of time, to generate $90,-
000 in interest over a year and a half. ki,
449 US. at 158, 101 S.Ct. at 449. The
district court in this case correctly conclud-
ed that, "the crucial distinction is not the
amount of interest earned, but that the
circumstances led to a legitimate expecta-
tion of interest exclusive of administrative
costs and expenses." The district court
pointed out that the Supreme Court in
Webb3 found that the challenged statute
had “the practical effect of appropriating
for the county the value of the use of the
fund for the period in which it [was] held in
the registry." K, 449 US. at 164, 101
S.Ct. at 452. Here, the district court con-
cluded as a matter of law that the use of
Ms. Glaeser’s money had no net value,
therefore there could be no property inter-
est for the state to appropriate. We
agree.7

In affirming the district court, we em-
phasize that we are not establishing a de
minimis standard for Fifth Amendment
takings, or due process violations. We do
not wish to imply that the state may consti-
tutionally appropriate property so long aa
the property is very small property. Here,
there was no taking of any property of the
plaintiff.” Standing alone, her deposit in
the IOTA account could not earn anything.
By combining all such deposits, interest
income has been created which was not
within the legitimate expectations of the
owner of any one of the principal amounts.*

on Trust Accounts, 402 So.2d 389 (Fla.1981).
Moreover, the "assignment of Income" doctrine
is not designed to determine who is the legal
owner of specific property; rather, the purpose
of the doctrine is to assure that income Is taxed
to he who earns it. See MeLucas v. Earl, 281
Us. IIl, 50 S.Ct. 241, 74 LEd. 731 (1930),

Appellant also argues that, as In United States
v. Caushy. 328 U.S. 256, 66 S.Ct. 1062, 90 L.Ed.
1206 (1°46), the fact that the government makes
use of private property in a way that the owner
could not use it does not mean that there is no
taking. This argument misses the point. In
Causby, the court found a “taking” in the
government's use of air space above the claim-
ant's land because this destroyed his ability to
use his land as a chicken farm. It was undis-
puted that the chicken farmer in Causby had a
property interest. The question was whether or
not a "taking" occurred. The farmer was eco-

©
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6-2296A
Gaguine
2/28/90

BY THE RULES COMMITTEE BY REQUEST OF THE LEGISLATIVE BUDGET AND AUDIT
COMMITTEE

IN THE SENATE
SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Ace entitled: "An Act relating to interest on trust accounts of
real estate brokers."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.88.071(a)(3) 1is amended by adding a new subparagraph
to read:
() if a real estate broker, fails to turn over to the
Department of Revenue interest derived from an account estab—
lished under AS 08.88.356;
* Sec. 2. AS 08.88 is amended by adding a new section to read:
Sec. 08.88.356. INTEREST EARNED ONCERTAIN TRUST FUND DEPOSITS,
(a) A real estate broker licensed under this chapter shall establish
and maintain an interest bearing insured depository account into which
the broker shall deposit funds received by the broker on behalf of the
seller of real estate when the funds either are nominal in amount or
are expected to be held for a short period of time. A broker may not
deposit into this account funds that reasonably may be expected to
generate $100 or more in interest before they are paid to the seller.
(b) Earnings from this account may not be made available to the
broker, and the broker does not have a right or claim to the earnings.
(¢) A broker establishing an account under this section shall
direct the depository institution to
(¢H) remit the -earnings from theaccount, less service
charges or fees computed according to the institution"s standard
accounting practices, to the Department of Revenue at least four times

1
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a year; and

) transmit with each remittance of earnings a statement
showing the name of the broker on whose account the remittance is sent
and the rate of interest applied, with a copy of the statement to the
broker.

(d The broker shall review the records of the account estab—
lished under this section at reasonable intervals to determine if
changed circumstances require further action with respect to funds in
the account.

(e) The commissioner of administration shall separately account
for funds deposited into the general fund by the Department of Revenue
under this section. The annual estimated balance in the account may
be wused by the legislature to make appropriations to the Older

Alaskans Commission for grants under AS 47.65.
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6-2296A
Caguine
2/28/90

BY THE RULES COMMITTEE BY REQUEST OF THE LEGISLATE BUDGET AND AUDIT
COMMITTEE

IN THE SENATE

SENATE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL A
For an Act entitled; "An Act relating to interest “on trust accounts of
real estate brokers”56
BE IT ENACTED 3Y THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.88.071(a)(3) 1is amended by adding a new subparagraph
to read;
) if a real estate broker, fails to turn over to the
Deoarcment of Revenue 1interest derived from an account escab-
lished under AS 06.88.356;
Sec. 2. As 08.88 is amended by adding a new section to read:
Sec. 08.88.256. INTEREST EARNED ONCERTAIN TRUST FUND DEPOSITS,
(a) A real estate broker licensed under thischapter shall establish
and maintain an interest bearing insured depository account into which
the broker shall deposit funds received by the broker or. behalf of the
Q\f IcM PrS
sellar”of real estate wnen the funds either are nominal in amount or
are expected cc be held for a short period of tine, (h broker nay not
deposit into this account funds that reasonably nay be expected to
generate CI00 cr core in interest before they are paid to the seller"!)
j~(b) Earnings from this account nay not be made available to the

broker, and the broker does not have a rignt cr claim to the earnings®)

©) r. broker establishing an account under this section snail

direct the depository institution to
(€D) remit the earr.ings from the account, less service
charges or fees computed according to theinstitution®s scanoard

accounting practices, to the Department cf£ Revenue at least four times
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a year; and

(2) transmit with each remittance of earnings a statement
showing the r.ame of the broker on whose account the remittance is sent
and the rate of interest applied, with a copy of the statement to the
broker. £)v~

(d The broker shall review the records of the account estab-—
lished under this section at reasonable intervals to determine if
changed circumstances require further ection with respect to funds 1in
the account.

(e) The commissioner of administration shall separately account
for funds deposited into the general fund by the Department of Revenue
under this section. The annual estimated balance in the account”m”
be used by the legislature to make appropriations to the Older

Alaskans Commission for grants under AS **7.65.





