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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 16, 1989

SUBJECT: Sectional analysis of SB 149
(Work Order No. 6-0552A)

TO: Senator Pat Rodey

FROM: Theresa L. Bannister"-»

Legislative Counsel

You have requested a sectional analysis of the above de-
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best

statement of its contents.

Section 1. States that agreements to make certain loans or
to grant or extend credit in certain situations are unen-
forceable unless the agreements or some notes or memoranda
of them are written and signed by the party to be charged or
by the party's agent. Does not apply if the loan or grant
or extension of credit is primarily for personal, family, or
household purposes. Applies if the person who agrees to

loan or grant or extend the credit is in the business of
lending or arranging for the lending of money or the grant-
ing or extension of credit. Applies to amounts over
$100,000.

Section 2. Applies the bill to an agreement entered into on
or after January 1, 1990,
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Testimony presented on Friday, February 17, 1989, regarding
Senate Bill No. 149, an Act entitled, "An Act relating to

contracts to lend money or grant or extend credit.”

Given By: Robert P. Gray
Legislative Committee Chairman
Alaska Bankers Association

and
President of National Bank
of Alaska
In Support Of: Senate Bill No. 149

Unanimous position 1in support of SB 149

in its present form.

This legislation is modelled after legislation that passed the
California Assembly last vyear and similar legislation has

passed in Kansas and Minnesota.

The purpose of the legislation is to minimize misunderstandings
between borrowers and lenders. This legislation does that in
requiring loan agreements for business purposes, above $100,000

to be in writing.

The borrower benefits from having a clear understanding with

the lender.

Our experience as bankers, leads us to the conclusion that
serious misunderstandings concerning business loans, often
resulting in mutually destructive litigation, occur by one or

other party relying on oral assumptions.

The real estate industry has operated on this basis for many

years.



This legislations does not address/ nor takes awav any rights

of consumers under existing regulations or Jlaws such as Truth
in Lending/ Real Estate Settlement Procedure Act.* Fair Credit

Act/ Community Reinvestment Act.

We urge passage of this legislation.

Thank you for allowing us to testify on this proposal and to

answer questions.



Senate Bill No. 2789

CHAPTER 1096

An act to amend Section 1624 of the CAil Code, relating to com
tracts.

SB 2789, Maddy. Contracts, ]

Existing law specifies that certain contracts are invalid unless they
are in writing or there exists a note or memorandum of the same,
subscribed by the parts” to be charged or the party’ agent.

This billwould include among those contracts a contract, promise,
undertaking, or commitment to loan money or to grant or extend
credit inan amount greater than 8100,000, not primarily for personal,
family, or household purposes, made by a person engaged in the
business of lending or arranging for the lending of money or
extending credit, except as specified.

This hill would make a statement of legislative intent that this
provision shall only apply to a claim or cause of action arising on or
after January 1, 1989, as specified. ltwould also make a statement of
legislative intent as to the application of judicially and legislatively
recognized defenses and exceptions to these provisions.

This bill would incorporate additional changes to Section 1624 of
the Civil Code, contained in SB 2492, ifboth bills are chaptered and
amend that section and this bill isenacted lest.

The people of the Shite of California do enact as follows:

SECTION 1 Section 1624 of the Civil Code isamended to read:

1624. The following contracts are invalid, unless they, or some
note or memorandum thereof, are inwriting and subscribed by the
party to be charged or by the party's agent:

(@ An agreement that by its terms isnot to be performed within
a year from the making thereof.

() A special promise to answer for the debt, default, or
miscarriage of another, except in the cases provided for in Section
279

"c) An agreement for the leasing for a longer period than one
year, or for the sale of real property, or of an interest therein; such
an agreement, ifmade by an agent of the party sought to be charged,
is invalid, unless the authority of the agent is in writing, subscribed
by the party sought to be charged.

(d) An agreement authorizing or employing an agent, broker, or
any other person to purchase or sll real estate, or to lease real estate
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for a longer period than one year, or to procure, introduce, or find
a purchaser or seller of real estate or a lessee or lessor of real estate
where the lease i for a longer period than one year, for
compensation or a commission.

te) An agreement which by its terms is not to be performed
during the lifetime of the promisor.

(ft An agreement by a purchaser of real property to pay an
indebtedness secured by a mortgage or deed of trust upon the
property purchased, unless assumption of the indebtedness by the
purchaser is specifically provided for in the conveyance of the
property.

(@ A contract, promise, undertaking, or commitment to loan
money or to grant or extend credit, in an amount greater than one
hundred thousand dollars ($100,000), not primarily for personal,
family, or household purposes, made by a person engaged in the
business of lending or arranging for the lending of money or
extending credit. For purposes of this section, a contract, promise,
undertaking or commitment to loan money secured solely by
residential property consisting oflone to four dwelling units shall be
deemed to be for personal, family, or household purposes.

SEC. 15. Section 1624 of the Civil Code isamended to read:

1624. The following contracts are invalid, unless they, or some
note or memorandum thereof, are in writing and subscribed by the
party to be charged or by the party"s agent:

(@ An agreement that by itsterms isnot to be performed within
a year from the making thereof.

Ib) A special promise to answer for the debt, default, or
miscarriage of another, except in the cases provided for in Section
279,

(© An agreement for the leasing for a longer period than one
year, or for the sale of real property, or of an interest therein; such
an agreement, ifmade by an agent of the party sought to be charged,
is invalid, unless the authority of the agent is in writing, subscribed
by the party sought to be charged.

(d) An agreement authorizing or employing an agent, broker, or
any other person to purchase or sll real estate, or to lease real estate
for a longer period than one year, or to procure, introduce, or find
a purchaser or seller of real estate or a lessee or lessor of real estate
where the lease is for a longer period than one year, for
compensation or a commission.

) An agreement which by its terms is not to be performed
during the lifetime of the promisor.

if) An agreement by a purchaser of real property to pay an
indebtedness secured bv a mortgage or deed of trust upon the
property purchased, unless assumption of the indebtedness by the
purchaser is specifically provided lor in the conveyance of the
property.

Ig) A contract, promise, undertaking, or commitment to loan
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- 3- Ch. 1096

money or to grant or extend credit, in an amount greater than one
hundred thousand dollars ($100,000), not primarily for personal,
family, or household purposes, made by a person engaged in the
business of lending or arranging for the lending of money or
extending credit. For purposes of this section, a contract, promise,
undertaking or commitment to loan money secured solely by
residential property consisting of one to four dwelling units shall be
deemed to be for personal, family, or household purposes.

This section does not apply to leases subject to Division 10
(commencing with Section 10101) of the Commercial Code.

SEC. 2. Section 1.5 of this bill incorporates amendments to
Section 1624 of the Civil Code proposed by both thisbill and SB 2492.
It shall be operative at the same time SB 2492 becomes operative if
(D both this bill and SB 2492 are enacted and become effective on
January 1,1989, (2) this hill and SB 2492 both amend Section 1624 of
the Civil Code, and (3) thishill isenacted after SB 2492, inwhich case
Section 1 of this bill shall only be operative until SB 2492 becomes
operative.

SEC. 3. [t isthe intent of the Legislature that subdivision (g) of
Section 1624 of the Civil Code shall only apply prospectively to any
claim or cause of action arising on or after January 1, 1989, and not
otherwise affect any statutory or common law rights ina civil action.

It is also the intent of the Legislature that judicially and
legislatively recognized defenses and exceptions to the application of
subdivisions @) to (), inclusive, of Section 1624 also apply to
subdivision (g) of Section 1624.
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REQUEST:
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ANALYSIS . (Attach a separate page if necessary)

Preparedby: ~ Willis F. Kirkpatrick. Director rn p*™M. 465-2521
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STATE OF ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYS1S

COPAITTMEVT "mweon Banking, Securitie "LXNUMSSA SPONSOR

Commerce & Econ. Dev. and Corporations SB 149 Rodev
SHORT TITHEOP MX

Relating to contracts to lend money or grant or extend credit
MPAMMCNT POSmOM

Neutral

*
pWAMOrr , thy 0ATS TS,
St T *froor A 1s13/S 7

Willis F. Kirkpatrick/tA/

othp aomohi tfneno «rmu . m ourm appSctio

None known None known

OmMHZATIONAL. SUPPORT PQft MU. OMFrtvEFAEAVAL OPPOMTWW TO |

None known None known

ncM.»ner . J3 0 NOTV-ATMCVB)

Events leading up to this bill are not known.

The intent appears to provide that certain advances of credit are unenforceable unless made
in writing.

amalymoamukioowm tmtTS

A new subsection 13 is added to AS 09.25.010. Statute of frauds which provides that a
loan over $100,000 is unenforceable if not personal and made by a person who is engaged in

the business of lending.

This bill has no effect on the division®"s programs.

AVINOMCWTS WoW M8

None
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