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S e n a t o r  P a t  R o d e y

T h e r e s a  L .  B a n n i s t e r " - ^  
L e g i s l a t i v e  C o u n s e l

Y o u  h a v e  r e q u e s t e d  a  s e c t i o n a l  a n a l y s i s  o f  t h e  a b o v e  d e ­
s c r i b e d  b i l l .

A s  a  p r e l i m i n a r y  m a t t e r ,  n o t e  t h a t  a  s e c t i o n a l  a n a l y s i s  o r  
s u m m a r y  o f  a  b i l l  s h o u l d  n o t  b e  c o n s i d e r e d  a n  a u t h o r i t a t i v e  
i n t e r p r e t a t i o n  o f  t h e  b i l l  a n d  t h e  b i l l  i t s e l f  i s  t h e  b e s t  
s t a t e m e n t  o f  i t s  c o n t e n t s .

S e c t i o n  1 . S t a t e s  t h a t  a g r e e m e n t s  t o  m a k e  c e r t a i n  l o a n s  o r  
t o  g r a n t  o r  e x t e n d  c r e d i t  i n  c e r t a i n  s i t u a t i o n s  a r e  u n e n ­
f o r c e a b l e  u n l e s s  t h e  a g r e e m e n t s  o r  s o m e  n o t e s  o r  m e m o r a n d a  
o f  t h e m  a r e  w r i t t e n  a n d  s i g n e d  b y  t h e  p a r t y  t o  b e  c h a r g e d  o r  
b y  t h e  p a r t y ' s  a g e n t .  D o e s  n o t  a p p l y  i f  t h e  l o a n  o r  g r a n t  
o r  e x t e n s i o n  o f  c r e d i t  i s  p r i m a r i l y  f o r  p e r s o n a l ,  f a m i l y ,  o r  
h o u s e h o l d  p u r p o s e s .  A p p l i e s  i f  t h e  p e r s o n  w h o  a g r e e s  t o  
l o a n  o r  g r a n t  o r  e x t e n d  t h e  c r e d i t  i s  i n  t h e  b u s i n e s s  o f  
l e n d i n g  o r  a r r a n g i n g  f o r  t h e  l e n d i n g  o f  m o n e y  o r  t h e  g r a n t ­
i n g  o r  e x t e n s i o n  o f  c r e d i t .  A p p l i e s  t o  a m o u n t s  o v e r  
$ 1 0 0 , 0 0 0 .

S e c t i o n  2 . A p p l i e s  t h e  b i l l  t o  a n  a g r e e m e n t  e n t e r e d  i n t o  o n  
o r  a f t e r  J a n u a r y  1 ,  1 9 9 0 .
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T estimony presented on Friday, February 17, 1989, regarding

Senate Bill No. 149, an Act entitled, "An Act relating to 

contracts to lend money or grant or extend credit."

Given By: Robert P. Gray

Legislative Committee Chairman 

Alaska Bankers Association

a n d
President of National Bank 

of Alaska

In Support Of: Senate Bill No. 149

Unanimous position in support of SB 149 

in its present form.

This legislation is modelled after legislation that passed the 

California Assembly last year and similar legislation has 

passed in Kansas and Minnesota.

The purpose of the legislation is to minimize misunderstandings  

between borrowers and lenders. This legislation does that in 

requiring loan agreements for business purposes, above $100,000 

to be in writing.

T h e  b o r r o w e r  b e n e f i t s  f r o m  h a v i n g  a  c l e a r  u n d e r s t a n d i n g  w i t h  
t h e  l e n d e r .

Our experience as bankers, leads us to the conclusion that 

serious misunderstandings concerning business loans, often 

resulting in mutually destructive litigation, occur by one or 

other party relying on oral assumptions.

T h e  r e a l  e s t a t e  i n d u s t r y  h a s  o p e r a t e d  o n  t h i s  b a s i s  f o r  m a n y  
y e a r s .



T h i s  l e g i s l a t i o n s  d o e s  n o t  a d d r e s s /  n o r  t a k e s  a w a v  a n y  r i g h t s  

of c o n s u m e r s  u n d e r  e x i s t i n g  r e g u l a t i o n s  o r  l a w s  s u c h  as T r u t h  

in L e n d i n g /  R e a l  E s t a t e  S e t t l e m e n t  P r o c e d u r e  Act.* F a i r  C r e d i t  

Act/ C o m m u n i t y  R e i n v e s t m e n t  Act.

We u r g e  p a s s a g e  of th i s  l e g i s l a t i o n .

T h a n k  y o u  f o r  a l l o w i n g  us to t e s t i f y  o n  t h i s  p r o p o s a l  a n d  to 

a n s w e r  q u e s t i o n s .



Senate Bill No. 2789

C H A P T E R  1096

An act to amend Section 1624 of the CAil Code, relating to com 
tracts.

SB 2789, Maddy. Contracts, j
Existing law specifies that certain contracts are invalid unless they 

are in writing or there exists a note or memorandum of the same, 
subscribed by the parts' to be charged or the party’s agent.
This bill would include among those contracts a contract, promise, 

undertaking, or commitment to loan money or to grant or extend 
credit in an amount greater than 8100,000, not primarily for personal, 
family, or household purposes, made by a person engaged in the 
business of lending or arranging for the lending of money or 
extending credit, except as specified.
This bill would make a statement of legislative intent that this 

provision shall only apply to a claim or cause of action arising on or 
after January 1, 1989, as specified. It would also make a statement of 
legislative intent as to the application of judicially and legislatively 
recognized defenses and exceptions to these provisions.
This bill would incorporate additional changes to Section 1624 of 

the Civil Code, contained in SB 2492, if both bills are chaptered and 
amend that section and this bill is enacted last.

The people o f  the Shite o f  California do enact as follows:
SECTION 1. Section 1624 of the Civil Code is amended to read:
1624. The following contracts are invalid, unless they, or some 

note or memorandum thereof, are in writing and subscribed by the 
party to be charged or by the party's agent:

(a) An agreement that by its terms is not to be performed within 
a year from the making thereof.

(b) A special promise to answer for the debt, default, or 
miscarriage of another, except in the cases provided for in Section

'c) An agreement for the leasing for a longer period than one 
year, or for the sale of real property, or of an interest therein; such 
an agreement, if made by an agent of the party sought to be charged, 
is invalid, unless the authority of the agent is in writing, subscribed 
by the party sought to be charged.

(d) An agreement authorizing or employing an agent, broker, or 
any other person to purchase or sell real estate, or to lease real estate

2794.
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for a longer period than one year, or to procure, introduce, or find 
a purchaser or seller of real estate or a lessee or lessor of real estate 
where the lease is for a longer period than one year, for 
compensation or a commission.

te) An agreement which by its terms is not to be performed 
during the lifetime of the promisor.

(ft An agreement by a purchaser of real property to pay an 
indebtedness secured by a mortgage or deed of trust upon the 
property purchased, unless assumption of the indebtedness by the 
purchaser is specifically provided for in the conveyance of the 
property.

(g) A contract, promise, undertaking, or commitment to loan 
money or to grant or extend credit, in an amount greater than one 
hundred thousand dollars ($100,000), not primarily for personal, 
family, or household purposes, made by a person engaged in the 
business of lending or arranging for the lending of money or 
extending credit. For purposes of this section, a contract, promise, 
undertaking or commitment to loan money secured solely by 
residential property consisting oflone to four dwelling units shall be 
deemed to be for personal, family, or household purposes.
SEC. 1.5. Section 1624 of the Civil Code is amended to read: 
1624. The following contracts are invalid, unless they, or some 

note or memorandum thereof, are in writing and subscribed by the 
party to be charged or by the party's agent:

(a) An agreement that by its terms is not to be performed within 
a year from the making thereof.

lb) A special promise to answer for the debt, default, or 
miscarriage of another, except in the cases provided for in Section 
2794.

(c) An agreement for the leasing for a longer period than one 
year, or for the sale of real property, or of an interest therein; such 
an agreement, if made by an agent of the party sought to be charged, 
is invalid, unless the authority of the agent is in writing, subscribed 
by the party sought to be charged.

(d) An agreement authorizing or employing an agent, broker, or 
any other person to purchase or sell real estate, or to lease real estate 
for a longer period than one year, or to procure, introduce, or find 
a purchaser or seller of real estate or a lessee or lessor of real estate 
where the lease is for a longer period than one year, for 
compensation or a commission.

te) An agreement which by its terms is not to be performed 
during the lifetime of the promisor.

if) An agreement by a purchaser of real property to pay an 
indebtedness secured bv a mortgage or deed of trust upon the 
property purchased, unless assumption of the indebtedness by the 
purchaser is specifically provided lor in the conveyance of the 
property.

Ig) A contract, promise, undertaking, or commitment to loan

Ch. 1096 —  2 —
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money or to grant or extend credit, in an amount greater than one 
hundred thousand dollars ($100,000), not primarily for personal, 
family, or household purposes, made by a person engaged in the 
business of lending or arranging for the lending of money or 
extending credit. For purposes of this section, a contract, promise, 
undertaking or commitment to loan money secured solely by 
residential property consisting of one to four dwelling units shall be 
deemed to be for personal, family, or household purposes.
This section does not apply to leases subject to Division 10 

(commencing with Section 10101) of the Commercial Code.
SEC. 2. Section 1.5 of this bill incorporates amendments to 

Section 1624 of the Civil Code proposed by both this bill and SB 2492. 
It shall be operative at the same time SB 2492 becomes operative if 
(1) both this bill and SB 2492 are enacted and become effective on 
January 1,1989, (2) this bill and SB 2492 both amend Section 1624 of 
the Civil Code, and (3) this bill is enacted after SB 2492, in which case 
Section 1 of this bill shall only be operative until SB 2492 becomes 
operative.
SEC. 3. It is the intent of the Legislature that subdivision (g) of 

Section 1624 of the Civil Code shall only apply prospectively to any 
claim or cause of action arising on or after January 1, 1989, and not 
otherwise affect any statutory or common law rights in a civil action.
It is also the intent of the Legislature that judicially and 

legislatively recognized defenses and exceptions to the application of 
subdivisions (a) to (f), inclusive, of Section 1624 also apply to 
subdivision (g) of Section 1624.

—  3—  Ch. 1096
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S T A T E  O F ® L A S K A  ^ L  VERSION: SB 149 

1989 L EG IS LA TI VE  SESSION PUBLISH DATE: 2/21/39

FISCAL NOTER E Q U E S T :_________ ________________ ______________________
Revision D ate :___________________________________  aupht.v AfTprtfYi ■ Commerce & Econ. Dev.
T it le : Relating to contracts to Tend , /  Banking. SecuntTes & Corp.
money or grant or extend credit ‘

Sponsor: Kodey Components:________ -___________________
Requestor: _______________________________________ ___________________________________________

EX PE N D IT U R E S /R E V E N U E S : (Thousands o f Dollars)
OPERATING

PERSONAL SERVICES 
TRAVEL

FY 89 FY 90

CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND <k STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

FY 92 FY 93 FY 94

CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FU N D IN G : (Thousands o f Dollars)
GENERAL FUND
FEDERAL FUNDS
OTHER

, ____ C v 0 0 o _ Q _______
P O S IT IO N S :
FULL-TIME
PART-TIME
TEMPORARY

7 ) 0 0 0 0 0

ANALYS IS  : (Attach a separate page i f necessary)

Prepared by: Willis F. Kirkpatrick. Director r ^ ___ p*™™- 465-2521
D ivision : Banking, Securities & Corp. ____________  D a te :— L - L ± j L

Agency: Department, of Commerce & Economic Development.
Approved by Commissioner: Larrv Mercul i e f f /   Date:

3T
Distribution (by preparer) :

Legislative Finance 
Legislative Sponsor 
Requestor
Office o f Management and Budget
Impacted Agency(ies)   o f

3266D-1/020889a
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STATE O F  ALASKA
OFFICE OF THE GOVERNOR

BILL ANALYSiS

CCPAITTMtMT

Commerce & Econ. Dev.
""■•on Banking, Securitie 

and Corporations

^LX NUMSSA

SB 149

SPONSOR

Rodev
SHORT TTTl£ OP MX
Relating to contracts to lend money or grant or extend credit

MPAmMCNT POSmOM

Neutral

*
pWAMOrr , t ^ y
Willis F. K i r k p a t r i c k / t A /

OATS
“ 7 7 T * r r A

SWTS,
I s / 3/S 7

ot>hp a o m o h i tfneno «r m u .

None known

r m o u rm  appscti o  i

None known

OmMHZATIONAI. SUPPORT PQft MU.

None known

OWfrtMtfAtWMAl OPPOMTWW TO I

None known

ncM.»ncr. J3 0 NOTV-ATMCMB)

Events leading up to this bill are not known.

The intent appears to provide that certain advances of credit are unenforceable unless made 
in writing.

amalym oa m u k i o o w m  tmtTS

A new subsection 13 is added to AS 09.25.010. Statute of frauds which provides that a 
loan over $100,000 is unenforceable if not personal and made by a person who is engaged in 
the business of lending.

This bill has no effect on the division's programs.

AMfNOMCWTS W 0 WM 8

None

3266D-2/020889a
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