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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terms and conditions under

which prime contractors and subcontractors are paid 

for materials and services provided to a public

construction project; and providing for an effective

dat e ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

c political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works

contract within 21 calendar days of the date the state or political

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shell pay the prime 

contractor for satisfactory performance within 21 calendar days of the 

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state

is going to use federal money for the contract, the state shall pay

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the ds te the state

actually receives the federal money, whichever is later.
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

the scate or political subdivision shall, before the payment date that 

would otherwise apply under (a) of this section, notify the prime 

contractor in writing stating specifically why part or all of the 

payment is being withheld and what remedial actions may be taken by 

the prime contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the deadline established for notification under

(c) of this section until the state or political subdivision provides 

notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract,

the subdivision shall pay the prime contractor within 21 calendar days

after the prime contractor satisfactorily completes the remedial

actions identified in the notice or within 21 calendar days after the

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 284(L&C) -2-



the state shall pay the prime contractor within 21 calendar days after 

the prime contractor satisfactorily completes the remedial actions 

identified in the notice, or within 21 calendar days after the subdi­

vision actually receives the money, whichever is later. If the with­

held amount is not paid within the 21 calendar days, the state or 

political subdivision shall pay interest on the withheld amount from

the 21st calendar day at an interest rate that is equal to the amount

set out in AS 45.45.010(a).

Sec. 36.90.210. REQUIRED CONTRACTUAL TERMS. (a) The prime

contractor and a subcontractor on a public construction or public

works contract snail include in a subcontract between the prime con­

tractor and subcontractor for the public construction or public works 

a clause that requires the prime contractor

(1) to pay the subcontractor for satisfactory performance 

under the subcontract within eight calendar days after receiving 

payment from which the subcontractor is to be paid;

(2) to pay the subcontractor all retainage due under the 

subcontract within eight calendar days after final payment is received 

from the state or political subdivision or after the notice period 

under AS 36.25.020(b) expires, whichever is later;

(3) to pay the subcontractor interest on an amount that is 

not paid in accordance with (1) or (2) of this subsection for the 

period beginning on the day after the required payment date and ending 

on the day on which payment of the amount due is made; the interest 

shall be computed at an interest rate that is equal to the amount set 

out in AS 45.45.010(a);

(4) to pass through to the subcontractor the retainage 

interest under AS 36.90.250(a) that is attributable to the retainage 

withheld from the subcontractor.

- 3 -  CSHB 2 8 4 (L&C)
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(b) A subcontractor on a public construction or public works 

contract shall include in each subcontract under which a person agrees 

to provide the subcontractor with services, other than as an employee, 

or supplies to be used in the public construction or public works 

project a clause that requires the subcontractor

(1) to pay the person for satisfactory performance under 

the subcontract within eight calendar days after receiving payment 

from which the person is to be paid;

(2) to pay the person all retainage due under the subcon­

tract with the person within eight calendar days after the subcontrac­

tor receives its share of the state-held retainage from she prime 

contractor or another subcontractor;

(3) to pay the person interest on an amount that is not 

paid in accordance with (1) or (2) of this subsection for the period 

beginning on the day after the required payment date and ending on the 

day on which payment of the amount due is made; the interest shall be

computed at an interest rate that is equal to the amount set out in

AS 45. 45.010(a);

(4) to pass through to the person the retainage interest

under AS 36.90.250(a) that is attributable to retainage withheld from 

the person.

Sec. 36.90.220. OPTIONAL CONTRACTUAL TERMS. Notwithstanding 

AS 36.90.210 and 36.90.230, the prime contractor or a subcontractor 

may negotiate and include in a public construction or public works 

subcontract a provision that

(1) permits the prime contractor or a subcontractor to

retain without cause and under mutually agreeable terms and conditions 

a specified percentage of a progress payment otherwise due to the 

subcontractor for satisfactory performance under the subcontract 

CSHB 2 8 4 (L&C) -4-



without incurring an obligation to pay interest on the retainage, 

except for interest under AS 36.90.250(a) that is attributable to 

retainage, including warranty retainage, withheld from the subcontrac­

tor; when making the provision, the parties may consider the ability 

of the subcontractor to furnish performance and payment b o n d s ;

(2) permits the prime contractor or a subcontractor to

determine that part or all of a subcontractor's request for payment 

may be withheld for unsatisfactory performance under the subcontract; 

and

(3) permits the prime contractor or a subcontractor to

withhold payment for unsatisfactory performance without incurring an

obligation to pay interest for late payment, if a notice complying 

with AS 36.90.240 has been previously furnished to the subcontractor 

and a copy of the notice is furnished to the contracting officer of 

the state or political subdivision.

Sec. 36.90.230. WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. (a) If the prime contractor on a public construction or

public works contract, after making a request for payment to the state 

or political subdivision but before paying a subcontractor for the 

subcontractoi's performance covered by the payment request, discovers 

that part or all of the payment otherwise due to the subcontractor is 

subject to withholding from the subcontractor under the subcontract 

for unsatisfactory performance, the prime contractor may withhold the 

amount as allowed under the subcontract. If the prime contractor 

withholds an amount under this subsection, the prime contractor shall

(1) give the subcontractor a notice complying with AS 36.-

90.240 as soon as practicable after determing the cause for the w i th­

holding but before the due date for the subcontractor payment;

(2) give the contracting officer of the state or political

-5- CSHB 284(L&C)
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subdivision a copy of the notice furnished to the subcontractor under

(1) of this subsection;.

(3) pay the subcontractor within eight calendar days after 

correction of the identified subcontractor performance deficiency.

(b) I f  the prime contractor does not comply with the notice and 

payment requirements of (a) of this section, the contractor shall pay 

the subcontractor interest on the withheld amount from the eighth 

calendar day at an interest rate that is equal to the amount set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF CERTAIN NOTICES. A notice under AS 36.- 

90.220(3) or 36.90.230(a)(1) must be in writing and must state the 

amount being withheld, the specific causes for the withholding under 

the terms of the subcontract, and the remedial actions to be taken by 

the subcontractor to receive payment of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a political subdi­

vision of the state shall pay to the prime contractor interest on

!
retainage, including warranty retainage, on a contract for public 1

I
construction or public works at an interest rate that is equal to the !

I
amount set out in AS 45.45.010(a). Interest on retainage accrues from 

the date of approval of a pay request until the date of payment to the J
I

contractor.
i

(b) A political subdivision that receives a state grant for a
l

public construction or public works project may use money from the 

state grant to pay the interest under (a) of this section.

(o) A political subdivision that has a population of 500 or less 

is exempt from the payment of interest under (a) of this section.

Sec. 36.90.260. MISCELLANEOUS PROVISIONS. In AS 36.90.210 -

36.90.290,

(1) a payment is considered to be made when mailed or 

CSHB 284(L&C) -6-
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personally delivered to the party being paid;

(2) a payment is considered to be received when it is

endorsed for payment, if it is a check;

(j> an invoice is considered to be received when it is

date-stamped or otherwise marked as delivered; if the invoice is not 

date-stamped or otherwise marked as delivered, the date of the invoice 

is considered to be the date when the invoice is received.

Sec. 36.90.270. WAIVER OF PROVISIONS PROHIBITED. A contract

provision that waives a provision required by AS 36.90.200 - 36.90.290

is void.

Sec. 36.90.290. DEFINITIONS. In AS 36.90.200 - 36.90.290,

(1) "prime contractor" means a person required to be regis­

tered under AS 08.18 who has a contract with the state or a political 

subdivision of the state to provide materials or services, other than 

as an employee, for a public construction or public works project;

(2) "subcontractor" means a person at any level, other than 

a prime contractor, who provides materials or services, other than as 

an employee, to be used in a public construction or public works 

project.

* Sec. 2. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds

$500,000;

(2) to payment for specific goods or services in dispute 

after a seller of goods or services receives notice from the state 

official responsible for authorizing payment for goods and services 

that the amount of the invoice or quality of specific goods or ser­

vices is in dispute and stating the reasons for the dispute; the state 

agency shall pay for the specific goods or services in dispute within

-7- CSHB 284(L&C)



30 days after resolution of the dispute; or

(3) to a contract covered by AS 36.90.200 - 36.90.290

[AS 36.90.010].

* Sec. 3. AS 36.90.010 is repealed.

* Sec. A. This Act applies to public construction and public' works

contracts that are entered into on or after the effective date of this Act.

* Sec. 5. This Act takes effect July 1, 1989.

CSHB 28A( L&C) - 8 -
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Department of Transportation 8i Public Facilities

POSITION PAPER
BILL NO: HB No* 284 APPROVED:An ac t  r e la t ing  to  tarms A conditions under 

which prime contractors A subcontractors are 
TITLE! paid to r  materials A services provided t o  a DATE: April 18/ 1989

“ “‘““ '""■"“" ‘“"pu?) I lc consTru^TCn projecf,"^™

The department is opposed to this bill. The proposed legislation 
would reduce from 30 calendar days to 15 calendar days the period 
within which the state must make payment on public construction 
contractor payment requests or incur late payment interest costs. 
Any payment not made within 14 days of receipt would result in 
the state paying interest at the rate of 1.5% per month. AS 
36.90.010 currently requires the state to "initiate procedures" 
to pay a contractor's payment request within 15 days with 
interest charges are only incurred for payments made 30 days 
after receipt. The department feels that the current statute is 
appropriate and more in line with general private industry 
practice.

Currently DOT&PF's payment process and experience indicates that 
the vast majority of standard contractor payments can be made 
within the proposed 14 day time frame. The shorter payment 
period (which includes weekends) would not allow for any margin 
of error in the department's review, approval and payment 
process. Significant budget reductions are being considered for 
all administrative units which would result in increased 
workloads and a slowdown in processing payment transactions.

Current experience indicates that 15% of standard contractor 
payments could not be made within the shortened timeframe. This 
would result in an annual increased cost to the state's general 
fund capital budget of $146,000 (fiscal note attached). Adverse 
effects of accounting staff budget cuts could increase the annual 
interest costs to $300,000, Late payment fees are not eligible 
for federal participation.

For fu rth e r in fo rm ation  call C atherine A. McHugh a t 465-3900
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STATE OF ALASKA 
1989 LEGISLATIVE SESSION

BELL VERSION: HB284 
PUBLISH DATE: 4/17/89

FISCAL NOTE

P .3

Revision Date:
Title: Public Construction Contract Payments 

Sponsor: Boyer
Requestor: House Labor and Commerce

Agency Affected: DOT&PF 
BRU: Finance

Components:

O F E R A T T N O FY89 FY 90 FY91 FY92 FY 93 FY 94

PERSONAL SERVICES— 0— 0 0 6 0 O
TRAVEL 0 0 0 0 0 0
CONTRACrURAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LA N D  &  STRUCTURES 0 0 0 0 0 0
ORANTS. CLAIMS i Q_ 0 0 7i n
MISCELLANEOUS 0 0 0 0 0 0
T O T A L  O P E R A T I N G 0 0 0 0 0 0

CAPITAL 0 144.0 146,0 146,0 146.0 146.0

! REVENUE 0 0 0 0 0 0

FUNDING.*(t h o u u n d s 5F DOLLARS)
GENBRALTIJND"" 0 i4<5.6 14&fl 14d,0 Wtf.O 14̂ .0
FEDERAL FUND,f> 0 0 0 0 0 0
OTWEK* I) .....  u u 0 u 0
TOTAL 0 0 0 0 0 0

POSITIONS?
fU l l -t i m e - v — 0 b --------r - 0 “7

PART-TIME 0 0 0 0 0 0
T E M P O R A R Y 0 0 0 0 0 0

ANALYSIS:

The annual costs are based on the fact that 15% of all contractor payments could not be paid within the , 
proposed 14 day time frame and would require payment of Increased interest costs. The costs reflected are 
calculated based on late payments Incurring 15 days of interest charges. Significant budget reductions being 
considered for all administrative units would cause a delay in the processing of payments and could increase the 
annual costs to approximately $300,000.

Prepared by: Robert N. Bartholomew, Director 
Division: Management and Finance

Approved by Commissioner: Marie S. Hickey
Agency: Department of Transportation and Public Facilities

Distribution (by preparer): 
Legislative Finance 
Legislative Sponsor 
Requestor

Phone; 465-3911 
Date: 4/17/89

D«c: J jtM .



Department of Transportation 8t Public Facilitie

POSITION PAPER
B IL L N O & H B  n o . 2B4 APPROVED: /l/U eA  MLAn act  r e l a t ing  to t*rm* i  condition* und*r 1/ V f
  which prim* con tractor* & subcontractors *r* _  ^flTUSl pa | j  mat t r la la & a t rv l cM provided to  a DATE* April 19 ,  1989

public const ruct  Ion"proj*ct,

The  d e p a r tm e n t  i e  n o t  o p p o s e d  t o  t h i s  b i l l .  The  p r o p o s e d  
l e g i s l a t i o n  w o u ld  r e d u c e  f r o m  30  c a l e n d a r  d a y s  t o  2 1  c a l e n d a r  
d a y s  t h e  p e r i o d  w i t h i n  w h ic h  t h e  s t a t e  m u s t  make p a ym en t  on 
p u b l i c  c o n s t r u c t i o n  c o n t r a c t o r  p a ym e n t  r e q u e s t s  o r  i n c u r  l a t e  
p a ym en t  i n t e r e s t  c o s t s .  Any p a ym en t n o t  made w i t h i n  2 1  d a y s  o f  
r e c e i p t  w o u ld  r e s u l t  i n  th e  s t a t e  p a y i n g  i n t e r e s t  a t  t h e  r a t e  o f  
1 .5%  p e r  m o n t h .  AS 3 6 . 9 0 . 0 1 0  c u r r e n t l y  r e q u i r e s  t h e  s t a t e  t o  
" i n i t i a t e  p r o c e d u r e s "  t o  p a y  a c o n t r a c t o r ' s  p a ym en t  r e q u e s t  
w i t h i n  15  d a y s  w i t h  i n t e r e s t  c h a r g e s  a r e  o n l y  i n c u r r e d  f o r  
p a ym e n t s  made 3 0  d a y s  a f t e r  r e c e i p t .
C u r r e n t l y  DOT&PF'a p a ym en t  p r o c e s s  and  e x p e r i e n c e  i n d i c a t e s  t h a t  
t h e  v a s t  m a j o r i t y  o f  s t a n d a r d  c o n t r a c t o r  p a y m e n t s  c an  be made 
w i t h i n  t h e  p r o p o s e d  21 d a y  t im e  f r a m e .  T he  s h o r t e r  p a ym en t 
p e r i o d  (w h ic h  i n c l u d e s  w e e k e n d s )  w o u ld  n o t  a l l o w  f o r  a n y  m a rg in  
o f  e r r o r  i n  t h e  d e p a r t m e n t ' s  r e v i e w ,  a p p r o v a l  and  p a ym en t  
p r o c e s s .  S i g n i f i c a n t  b u d g e t  r e d u c t i o n s  a r e  b e in g  c o n s i d e r e d  f o r
a l l  a d m i n i s t r a t i v e  u n i t s  w h ic h  w o u ld  r e s u l t  i n  i n c r e a s e d  
w o r k l o a d s  and  a s low d ow n  in  p r o c e s s i n g  p a ym en t  t r a n s a c t i o n s .  I f
t h o s e  r e d u c t i o n s  a r e  r e a l i z e d  t h e  d e p a r t m e n t ' s  a b i l i t y  t o  c om p ly  
w i t h  t h e  r e d u c e d  t im e f r a m e  w o u ld  be im p a c t e d .
C u r r e n t  e x p e r i e n c e  i n d i c a t e s  t h a t  8% o f  s t a n d a r d  c o n t r a c t o r  
p a y m e n t s  c o u l d  n o t  be  made w i t h i n  t h e  s h o r t e n e d  t im e f r a m e .  T h i s  
w o u ld  r e s u l t  i n  an a n n u a l  i n c r e a s e d  c o s t  c h a r g e d  t o  t h e  s t a t e ' s  
g e n e r a l  f u n d  c a p i t a l  b u d g e t  o f  b e tw e e n  $ 8 0 , 0 0 0  and  $ 1 1 0 , 0 0 0  
( f i s c a l  n o t e  a t t a c h e d ) .  A d v e r s e  e f f e c t s  o f  a c c o u n t i n g  s t a f f  
b u d g e t  c u t s  c o u l d  i n c r e a s e  t h e  a n n u a l  i n t e r e s t  c o a t s  t o  b e tw e en  
$ 1 6 0 , 0 0 0  a n d  $ 2 0 0 , 0 0 0 .  L a t e  p a ym en t  f e e s  a r e  n o t  e l i g i b l e  f o r  
f e d e r a l  p a r t i c i p a t i o n .
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THANK YOU MR. CHAIRMAN. FOR THE RECORD, MY NAME IS  RESA 

JERREL AND I Ah THE DIRECTOR OF GOVERNMENTAL. RELATIONS FOR 

THE ASSOCIATED GENERAL CONTRACTORS OF ALASKA ( A . G . C . ) .  ON 

BEHALF OF OUR OVER 6 0 0  MEMBER FIRMS WE APPRECIATE THE 

OPPORTUNITY TO TESTIFY IN FAVOR OF HB 2 8 4 .

I HAVE BEEN ASKED BY SOME LEGISLATORS WHAT LEAD TO THE 

NEED FOR THIS LEGISLATION: QUITE SIMPLY GENERAL CONTRACTORS,

SUBCONTRACTORS, SUBS OF SUBCONTRACTORS AND SUPPLIERS WERE NOT 

BEING PAID IN A TIMELY MANNER.

IN THE CONSTRUCTION INDUSTRY CASH FLOW IS  IMPORTANT FOR 

THE SURVIVAL OF THE CONTRACTOR'S AND THE LOWER TIERED 

SUBCONTRACTOR'S BUSINESSES, THE FAILURE OF AN OWNER TO 

PROMPTLY PAY A GENERAL CONTRACTOR EFFECTS THE CASH FLOW OF 

NOT ONLY THE GENERAL CONTRACTOR BUT, THE CASH FLO'* OF THE 

SUBCONTRACTOR, LOWER TIERED SUBCONTRACTOR AND SUPPLIER. 

LIKEWISE, THE FAILURE OF A GENERAL CONTRACTOR TO PROMPTLY PAY 

A SUBCONTRACTOR EFFECTS THE SUBS OF THE SUBCONTRACTOR AMD 

SUPPLIER. A .G .C .  OF ALASKA BELIEVES, INORDER TO PROMOTE FAIR 

DEALING AMONGST GOVERNMENT OWNERS, GENERAL CONTRACTORS, 

SUBCONTRACTORS AND SUPPLIERS IT  IS ONLY REASONABLE TO EXPECT 

EACH SEGMENT TO PAY THEIR BILLS ON TIME.

IF  YOU HAVE ANY QUESTIONS, I WOULD BE HAPPY TO TRY AND 

ANSWER THEM.



April 17, 1989

SUBCONTRACTORS
ASSOCIATION OF ALASKA
2908 Commerc.'al D riv e  A ncho rage, A la sk a  99501 907 - 276-6893
PR ESID EN T VICE PRESID EN T SECRETARY TREASURER
F ran k  T h o m u -M u r i L arry  P h tlp t R oxannr Horrchel E a rltn t C i r t j i
Multiple Risk Mgrs. Capitol Glass ACME Fence Co. S & S  Welding
345-7181 272-4433 522-1155 276-5532

Rep. Mark Boyer 
P.O. Box V 
Juneau, Alaska 99519

Dear Representative Boyer,

On behalf of the Alaska Chapter of American Subcontractors Association, I want 
to thank you for your assistance in the prompt payment legislation.

Slow payment and retainage topped the list of concerns of subcontractors in 
1988. A survey by A.S,">. in 1988 found that 01 percent of the subcontractors 
considered untimely final payments to be the most serious problem they have, 
with more than half that number rating it "a very major problem." This survey 
agrees with a 1982 survey on payment problems on federal construction. In 
that survey, A.S.A. learned that subcontractors wait an average of 120 days 
after they last perform labor or supply material to a federal construction job 
before receiving final payment. Subcontractors1 problems typically begin long 
before the final payment. Seventy percent reported that untimely progress 
payments are a "serious problem" with half calling it a "very major problem." 
This reinforces a 1987 survey finding that subcontractors wait an average of 
60 days after submitting a request to receive progress payments.

On October 17, 1988 President Reagan signed a prompt pay bill into law. The
new law, which took effect April 1, 1989 makes clear for the first time that 
contractors and subcontractors of all types on federal construction projects 
must be paid promptly or receive interest. In Alaska, subcontractors received 
this victory news as a message that says subcontractors1 cries have been heard.

In October of 1988 A.S.A. Alaska Chapter formed a task force to work on prompt 
pay legislation. The message this conmittee received was loud and clear. 
Untimely payments were now described as an overwhelming problem among 100% of 
the members and non-members contacted. The reason for the escalating problem 
was that most often given as a result in our declining economy where work 
starved general contractors are bidding jobs at prices barely covering their 
costs. By delaying payments to subs and material suppliers they in effect 
write themselves an interest free loan. The often times slow and inconsistent



payment policies among government agencies to general contractors was also 
listed as adding to the problem. Because subcontractors rely on receiving 
payments within a given amount of days after the prime contractor receives 
payment, it is often uncertain when effort to collect a sub's money should 
even begin.

Because the state of Alaska will be forced to comply with the Federal Prompt 
Payment Act Amendments of 1988 on all federally funded projects which address 

the immediate concerns of Alaskan subs, A.S.A. Alaska legislative task force 

felt it should follow this law as a guideline.

In January of 1989 it was decided to join forces with A.G.C. of Alaska to work
on legislation fair to all contractors, subcontractors, material suppliers and 
government owners before presenting the principles in Juneau. In March a 
draft was presented to you with full support by A.S.A. and A.G.C. Alaska 

chapters.

We believe prompt pay as outlined in your bill HS284 is a positive step to 
assure fair dealings among the entire construction industry, and is asking for 

no more than what is now law on federal construction projects. As funds are 
available and set aside for public projects, passage of this bill will protect 
the interests of prime contractors, subcontractors, material suppliers, as 

well as government in the payment process.

Our sincere thanks to you and your staff for your hard work and support.

Roxanna Horschel
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M E M O R A N D U M

TO:

FROM:

A l l  M e m b e r  of the A l a s k a  IJghs i of R e p r e s e n t a t i v e s  
R e p r e s e n t a t i v e  M a r k  B o y e r

DATE: A p r i l  9, 1989

SUBJECT: C o - s p o n s o r i n g  " An A c t  relating to t he t e r m s  and
c o n d i t i o n s  u n d e r  which p r i m e  c o n t r a c t o r s  and 
s u b c o n t r a c t o r s  are paid for m a t e r i a l s  a n d  services 
p r o v i d e d  t o  a p u b l i c  c o n s t r u c t i o n  p r o j e c t ;  and 
p r o v i d i n g  f o r  a n  e ff ective date."

I a m  s o l i c i t i n g  c o - s p o n s o r s  for t h e  a t t a c h e d  legislation. 
T h i s  bill, p a t t e r n e d  a f t e r  the  Federal P r o mp t P a y m e n t  Act, will 
r e q u ir e owners to p ay contractors; and  c o n t r a c t o r s  and 
s u b c o n t r a c t o r s  t o  p a y  s u p p l i e r s  and s u b c o n t r a c t o r s  w i t h i n  a 
s p e c i f i e d  t i m e  frame. All parties will b e  o n  n o t i c e  b e c a u s e  the 
b i l l  r e q u ir es  t h e s e  p r o m p t  p a ym en t p r o v i s i o n s  to be in all 
c o n s t r u c t i o n  c on tr ac ts  and subcontracts.

This legislation, w h i c h  h a s  the s u pp or t of the A s s o c i a t e d  
G e n e r a l  C o n t r a c t o r s  of A l a s k a  (AGC) a n d  t h e  iAlaska C h a p t e r  
A m e r i c a n  S u b c o n t r a c t o r s  A s s o c i a t i o n  ( AS A) , w i l l  s o l v e  the 
p r o b l e m s  r e g a r d in g f a i r  d e a l i n g s  in the c o n s t r u c t i o n  industry. I 
c o n g r a t u l a t e  A G C  a n d  A S A  f o r  t h e i r  hard work.

A t t a c h e d  is a j o i n t  letter of support f r o m  W i l l i a m  
Schneider, E x e c u t i v e  D i r e c t o r  of A GC an d R o x a n n e  Horschell, 
E x e c u t i v e  Di re ct or  of A S A  a n d  t h e  proposed bill. I f  y o u  h a v e  any 
questions, p l e as e d o  n o t  h e s i t a t e  to c o n t a c t  m e  or m y  staff, 
N a n c y  G r o s z e k  at 465-3466. I w o u l d  like to h a v e  t h i s  bi ll  read 
a c r o s s  the floor on We dn e s d a y ,  April 12.

T h a n k  y o u  for y o u r  p r o m p t  consideration.

M B / N J G / b h n

A t t a c h m e n t s

FA IRBA N KS 20B
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April 14, 1989

Representative Mark Boyer- 
Pouch V
Juneau, Alaska 99811 

Re: MB 284 - Prompt Pay 

Dear Representative Boyer:

In response to your request for information on the problems 
leading to the need for HB 284 the answer is not complicated in 
fact it is real simple: general cont.r actor s, subcontractors, subs 
of subcontractors and suppliers were not being paid in a timely 
manner.

In the construction industry cash flow is important, for the 
survival of the contractor’s and the lower tiered subcontractor’s 
businesses. The failure of an owner to promptly pay a contractor 
effects the cash flow of not only the general contractor but, the 
cash flow nf the lower tiered subcontr actor ar.d supplier .
Likewise, the failure of a general contractor to promptly pay a 
subcontractor effects the subs of the subcontr aci or and suppliers. 
We believe, inorder- to promote fair* deal inn amongst government 
owners, contractors, subcontractors and suppliers it is only 
reasonable to expect each segment to pay their bills on time.

Enclosed please find a copy of the principles and concepts 
endorsed by the General Contractor/Subcontractor Prompt Pay Task 
F o r c e .

If you have any further questions, please do not hesitate to 
contact me.

Si ncer el y,

Di rector
Governmental Relation

Enclosure

F a irb a n k s  
r o  BOX *••'005 • FAIRBANKS. AK W71V. 
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GENERAL CONTRACTOR/SUBCONTRACTOR PROMPT PAYMENT TASK FORCE 
REPORT TO THE AGC OF ALASKA BOARD OF D IRECTORS 
FEBRUARY 2 8 ,  1 9 8 9

A . P R IN C IP LE S  AND CONCEPTS ENDORSED.
We b e l i e v e  t h e  f o l l o w i n g  p r i n c i p l e *  a r e  i m p o r t a n t  t o  a s s u r e  a 
h e a l t h y  c o n s t r u c t i o n  i n d u s t r y  a n d  t o  p r o m o t e  f a i r  d e a l i n g  am on g s t  
g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  and  s u p p l i e r s .
1 .  C a sh  F lo w  i s  i m p o r t a n t  t o  a l l  t i e r s  i n  t h e  c o n s t r u c t i o n  
i n d u s t r y .

2 .  P a ym en t  s h o u l d  b e  p r o m p t l y  made t o  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s ,  an d  s u p p l i e r s  f o r  w o rk  p r o p e r l y  p e r f o r m e d .
3 .  T he  f a i l u r e  o f  a n  o w n e r  t o  p r o m p t l y  p a y  a c o n t r a c t o r ,  o r  a  
c o n t r a c t o r  t o  p r o m p t l y  p a y  a  l o w e r  t i e r e d  s u b c o n t r a c t o r  o r  
s u p p l i e r  s h o u l d  c a r r y  a n  i n t e r e s t  a s s e s s m e n t  t o  r e c o g n i z e  t h e  
t im e  v a l u e  o f  m o n e y .

4 .  Any " T im e ”  a n d  MI n t e r e s t ”  p r o v i s i o n s  s h o u l d  b e  u n i f o r m  and  
f l o w  down t o  a l l  c o n s t r u c t i o n  team  m em be rs .
5 .  C o n t r a c t o r s ,  s u b c o n t r a c t o r s  an d  s u p p l i e r s  m u s t  b e  f r e e  t o  
n e g o t i a t e  r e t a i n a g e  g i v i n g  d u e  w e ig h t  t o  s e c u r i t y  a n d  b o n d in g  
a s p e c t s  o f  t h e  p a r t i e s .

6 .  A l l o w  w i t h h o l d i n g  f o r  c a u s e  when p e r f o r m a n c e  d e f i c i e n c i e s  
o c c u r  a f t e r  p a ym e n t  r e q u e s t s  a r e  s u b m i t t e d  a n d  when  p o t e n t i a l  
b o n d  c l a im s  a r i s e .
ACCORDINGLY, we e n d o r s e  t h e  f o l l o w i n g  c o n c t p t s :

1 .  G o v e rn m e n t  m u s t  p a y  p r im e  c o n t r a c t o r  p r o g r e s s  p a y m e n t s  w i t h i n  
14 d a y s  a f t e r  r e c e i v i n g  p r o g r e s s  p a ym en t a p p l i c a t i o n  and  p a y  
i n t e r e s t  i f  l a t e .

2 .  C o n t r a c t i n g  o f f i c e r s  may n o t  d e v i a t e  f r o m  t h i s  1 4 - d a y  p r im e  
c o n t r a c t o r  p a y m e n t  p e r i o d .
3 .  A l l  c o n t r a c t  d o c u m e n t s  m u s t  r e q u i r e  a l l  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  c o n t r a c t s  t o  i n c l u d e  p r o v i s i o n s  r e q u i r i n g  l o w e r  
t i e r e d  s u b c o n t r a c t o r s  and  s u p p l i e r s  t o  b e  p a i d  w i t h i n  8 d a y s  o f  
p a ym en t  b y  t h e  g o v e r n m e n t  o r  h i g h e r  t i e r e d  c o n t r a c t o r  an d  t o  p a y  
i n t e r e s t  i f  l a t e .
4 .  P r im e s  a n d  s u b c o n t r a c t o r s  a r e  f r e e  t o  n e g o t i a t e  r e t a i n a g e  
(w i t h h o l d i n g  w i t h o u t  c a u s e ) .
5 .  A l lw w  w i t h h o l d i n g  f o r  c a u s e  a f t e r  p a ym en t  r e q u e s t  a s  l o n g  a s  
s u b c o n t r a c t o r  i s  n o t i f i e d ,  g o v e rn m e n t  i s  n o t i f i e d ,  and  p a ym en t  i s  
made w i t h i n  8 d a y s  o f  c o r r e c t i o n  o f  d e f i c i e n c y  ( e x a m p le s  i n c l u d e  
d e f i c i e n t  w o r k  o r  b o n d  c l a i m s ) .



4 .  The c l a u s e s  r e q u i r e d  b y  p a r a g r a p h  3 s h a l l  n o t  be  c o n s t r u e d  t o  
im p a i r  t h e  r i g h t  o f  a  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  a t  a n y  t i « r  
t o  n e g o t i a t s  and  t o  i n c l u d e  i n  t h e i r  s u b c o n t r a c t  p r o v i s i o n s  
w h ic h :

a )  P e r m i t  t h e  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  t o  r e t a i n  
( w i t h o u t  c a u s e )  a  s p e c i f i e d  p e r c e n t a g e  o f  e a c h  p r o g r e s s  p a ym en t  
o t h e r w i s e  d u e  t o  a s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o rm a n c e  
u n d e r  t h e  s u b c o n t r a c t  w i t h o u t  i n c u r r i n g  a n y  o b l i g a t i o n  t o  p a y  a 
j u t i  p a ym en t  i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  w i t h  t h e  t e rm s  a n d  
c o n d i t i o n s  a g r e e d  t o  b y  t h e  p a r t i e s  t o  t h e  s u b c o n t r a c t /  g i v i n g  
s u c h  r e c o g n i t i o n  a s  t h e  p a r t i e s  deem a p p r o p r i a t e  t o  t h e  a b i l i t y  
o f  a  s u b c o n t r a c t o r  t o  f u r n i s h  a p e r f o r m a n c e  b o n d  and  a p a ym en t  
b o n d .

b )  P e r m i t  t h e  c o n t r a c t o r  o r  s u b c o n t r a c t o r  t o  make a  
d e t e r m i n a t i o n  t h a t  p a r t  o r  a l l  o f  t h e  s u b c o n t r a c t o r ’ s  r e q u e s t  f o r  
p a ym en t  may b e  w i t h h e l d  f o r  c a u s e  i n  a c c o r d a n c e  w i t h  t h e  
s u b c o n t r a c t  a g r e e m e n t ;  a n d

c )  p e r m i t  s u c h  w i t h h o l d i n g  f o r  c a u s e  w i t h o u t  i n c u r r i n g  a n y  
o b l i g a t i o n  t o  p a y  a l a t e  p a ym en t  p e n a l t y  i f :  1 )  a n o t i c e  
c o n f o rm in g  t o  t h e  s t a n d a r d s  o f  p a r a g r a p h  6 h a s  b e e n  p r e v i o u s l y  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r /  a n d  2 )  a  c o p y  o f  a n y  s u c h  n o t i c e  
i s  f u r n i s h e d  t o  t h e  p u b l i c  ow n e r  o r  a g e n c y .
5 .  I f  a c o n t r a c t o r ,  a f t e r  m ak in g  a  r e q u e s t  f o r  p a ym en t t o  t h e  
g o v e r n m e n t  b u t  b e f o r e  m ak in g  a  p a ym en t t o  a  s u b c o n t r a c t o r  f o r  t h e  
s u b c o n t r a c t o r ' s  p e r f o r m a n c s  c o v e r e d  b y  t h e  p a y m e n t  r e q u e s t ,  
d i s c o v e r s  t h a t  a l l  o r  a p o r t i o n  o f  t h e  p a y m e n t  o t h e r w i s e  due  s u c h  
s u b c o n t r a c t o r  i s  s u b j e c t  t o  w i t h h o l d i n g  f r o m  t h e  s u b c o n t r a c t o r  i n  
a c c o r d a n c e  w i t h  t h e  s u b c o n t r a c t  a g r e e m e n t ,  t h e n  t h e  c o n t r a c t o r  
s h a l l ;

a ) f u r n i s h  t o  t h e  s u b c o n t r a c t o r  a n o t i c e  c o n f o rm in g  t o  t h e  
s t a n d a r d s  o f  p a r a g r a p h  6 a s  s o o n  a s  p r a c t i c a b l e  u p on  
a s c e r t a i n i n g  t h e  c a u s s  g i v i n g  r i s e  t o  w i t h h o l d i n g ,  b u t  p r i o r  t o  
t h e  d u e  d a t e  f o r  s u b c o n t r a c t o r  p a ym en t?

b )  F u r n i s h  t h e  c o n t r a c t i n g  o f f i c e r  a  c o p y  o f  t h i s  n o t i c e  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r .

c )  p a y  t h e  s u b c o n t r a c t o r  w i t h i n  8 d a y s  a f t e r  c o r r e c t i o n  o f  
t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o rm a n c e  d e  o i e n c y  o r  i n c u r  an  
o b l i g a t i o n  t o  p a y  a l a t e  p aym en t i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  
w i t h  t h e  maximum r a t e  s p e c i f i e d  i n  AS 4 5 , 4 5 . 0 1 0 ( a ) .
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6 .  A w r i t t e n  n o t i c e  o f  a n y  w i t h h o l d i n g  s h a l l  b e  i s s u e d  t o  a 
s u b c o n t r a c t o r  (w i t h  a c o p y  t o  t h e  c o n t r a c t i n g  o f f i c e r )  
s p e c i f y i n g :  a )  t h e  am oun t  t o  b e  w i t h h e l d ;  b )  t h e  s p e c i f i c  c a u s e s  
f o r  t h e  w i t h h o l d i n g  u n d e r  t h e  t e r m s  o f  t h e  s u b c o n t r a c t ;  and  c )  
t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  t h e  s u b c o n t r a c t o r  i n  o r d e r  t o  
r e c e i v e  p a y m e n t  o f  t h e  a m o u n t s  w i t h h e l d ,

7 .  A d i s p u t e  b e tw e e n  t h e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  r e l a t i n g  
t o  t h e  a- ~ un t  o r  e n t i t l e m e n t  o f  a s u b c o n t r a c t o r  t o  a  p a ym e n t  o r  a 
l a t e  p a }  t  i n t e r e s t  p e n a l t y  u n d e r  a  c l a u s e  i n c l u d e d  i n  t h e  
s u b c o n t r a c t ;  p u r s u a n t  t o  t h i s  a c t  d o e s  n o t  c o n s t i t u t e  a  d i s p u t e
t o  w h ic h  t h e  s t a t e  o f  A l a s k a  o r  a n y  p o l i t i c a l  s u b d i v i s i o n  i s  a 
p a r t y ,
8 .  D e f i n i t i o n s !

C o n t r a c t o r ,  C o n t r a c t o r  m e an s  a c o n t r a c t  - r  r e g i s t e r e d  
u n d e i '  As 0 8 . 1 3  p e r f o r m i n g  p u b l i c  c o n s t r u c t i o n  o r  o u b l i c  w o rk  
u n d e r  a  c o n t r a c t  t o  t h e  s t a t e ,  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e  o r  a  s c h o o l  d i s t r i c t ,

b )  P a y m e n t .  P a ym e n t  s h a l l  b e  c o n s i d e r e d  a s  b e i n g  made on  
t h e  d a y  & c h e c k  i s  d a t e d .

c )  R e c e i v e d .  A p a ym e n t  i s  ’♦ re c e iv e d "  w hen  e n d o r s e d  f o r  
p a y m e n t .  An i n v o i c e  i s  " r e c e i v e d "  w hen  d a t e  s t a m p e d  a s  
d e l i v e r e d .  I f  n o t  d a t e  s t a m p e d  t h e  d a y  o f  d e l i v e r y  t h e n  t h e  d a t e  
o f  t h e  i n v o i c e  i s  t h e  d a t e  " r e c e i v e d , "
9 .  A n y  c o n t r a c t  p r o v i s i o n  p u r p o r t i n g  t o  w a i v e  a p r o v i s i o n  
r e q u i r e d  b y  t h i s  a c t  i s  v o i d  a s  c o n t r a r y  t o  p u b l i c  p o l i c y .

v f r / p r o m p t . p a y
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J O I N T  S T A T E M E N T  O F  S U P P O R T

A t t a c h e d  y o u  w i l l  f i n d  l e g i s l a t i o n  r e q u i r i n g  p r o m p t  p a y m e n t  
w h ic h  i s  j o i n t l y  s u p p o r t e d  b y  t h e  A s s o c i a t e d  G e n e r a l  
C o n t r a c t o r s  o f  A l a s k a  (AGC) and  t h e  A l a s k a  C h a p t e r ,  A m e r i c a n  
S u b c o n t r a c t o r s  A s s o c i a t i o n  (A S A ) .
S u p p o r t  f o r  t h e  l e g i s l a t i o n  was a c h i e v e d  b y  m e e t i n g s  w i t h  
g e n e r a l  a n d  s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  AGC a n d  
s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  ASA . The l e g i s l a t i o n  w i l l  
e n c o u r a g e  f a i r  d e a l i n g  a m o n g s t  g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s  a n d  s u p p l i e r s .  I n  e s s e n c e  i t  w i l l  r e q u i r e  
o w n e r s  t o  p r o m p t l y  p a y  c o n t r a c t o r s ;  a n d  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  t o  p r o m p t l y  p a y  t h e i r  s u b c o n t r a c t o r s  a n  1 
s u p p l i e r s .  The f a i l u r e  o f  a n y  p a r t y  t o  p r o m p t l y  p a y  w i l l  c a u s e  
i n t e r e s t  t o  a c c r u e  a t  t h e  c u r r e n t  r a t e  o f  1 0 . 5 % .  M o s t  o f  t h i s  
w i l l  b e  a c h i e v e d  b y  r e q u i r i n g  c e r t a i n  p r o v i s i o n s  t o  b e  i n  a l l  
c o n s t r u c t i o n  c o n t r a c t s  a n d  s u b c o n t r a c t s .  T he  p a r t i e s  r e t a i n  
maximum f r e e d o m  t o  n e g o t i a t e  c o n t r a c t  t e rm s  t o  m e e t  t h e i r  
p a r t i c u l a r  c i r c u m s t a n c e s .  T h e  p r o p o s e d  l e g i s l a t i o n  i s  s i m i l a r  
t o  t h e  r e c e n t l y  e n a c t e d  F e d e r e i l  P r o m p t  P a ym en t  A c t  .Amendments 
o f  1 9 8 8 .
We u r g e  y o u  t o  c o s p o n s o r  t h i s  j o i n t  g e n e r a l  c o n t r a c t o r -  
B U b c o n t r a c t o r  e f f o r t .  I t  i s  o u r  d e s i r e  t o  a c h i e v e  q u i c k  
p a s s a g e  o f  t h i s  l e g i s l a t i o n  s o  t h a t  f a i r  d e a l i n g  i n  t h e  
c o n s t r u c t i o n  i n d u s t r y  i s  a t t a i n a b l e  f o r  t h i s  s e a s o n .
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J O I N T  S T A T E M E N T  O F  S U P P O R T

A t t a c h e d  y ou  w i l l  f i n d  l e g i s l a t i o n  r e q u i r i n g  p r o m p t  p a y m e n t  
w h ic h  i s  j o i n t l y  s u p p o r t e d  b y  t h e  A s s o c i a t e d  G e n e r a l  
C o n t r a c t o r s  o f  A l a s k a  (AGC) a n d  t h e  A la s k a  C h a p t e r ,  A m e r i c a n  
S u b c o n t r a c t o r s  A s s o c i a t i o n  (A S A ) .
S u p p o r t  f o r  t h e  l e g i s l a t i o n  w as  a c h i e v e d  b y  m e e t i n g s  w i t h  
g e n e r a l  and s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  AGC a n d  
s u b c o n t r a c t o r  r e p r e s e n t a t i v e s  o f  ASA* The  l e g i s l a t i o n  w i l l  
e n c o u r a g e  f a i r  d e a l i n g  a m o n g s t  g o v e rn m e n t  o w n e r s ,  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s  a n d  s u p p l i e r s . I n  e s s e n c e  i t  w i l l  r e q u i r e  
o w n e r s  t o  p r o m p t l y  p a y  c o n t r a c t o r s ;  and  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  t o  p r o m p t l y  p a y  t h e i r  s u b c o n t r a c t o r s  a n d  
s u p p l i e r s .  The f a i l u r e  o f  a n y  p a r t y  t o  p r o m p t l y  p a y  w i l l  c a u s e  
i n t e r e s t  t o  a c c r u e  a t  t h e  c u r r e n t  r a t *  o f  1 0 . 5 % ,  M o s t  o f  t h i s  
w i l l  b e  a c h ie v e d  b y  r e q u i r i n g  c e r t a i n  p r o v i s i o n s  t o  b e  i n  a l l  
c o n s t r u c t i o n  c o n t r a c t s  a n d  s u b c o n t r a c t s .  T h e  p a r t i e s  r e t a i n  
maximum f re e d om  t o  n e g o t i a t e  c o n t r a c t  t e rm s  t o  m e e t  t h e i r  
p a r t i c u l a r  c i r c u m s t a n c e s .  T h e  p r o p o s e d  l e g i s l a t i o n  i s  s i m i l a r  
t o  t h e  r e c e n t l y  e n a c t e d  F e d e r a l  P rom p t  P a ym en t  A c t  Am endm en ts  
o f  1 9 8 8 .
We u r g e  you  t o  c o s p o n s o r  t h i s  j o i n t  g e n e r a l  c o n t r a c t o r -  
s u b c o n t r a c t o r  e f f o r t .  I t  i s  o u r  d e s i r e  t o  a c h i e v e  q u i c k  
p a s s a g e  o f  t h i s  l e g i s l a t i o n  s o  t h a t  f a i r  d e a l i n g  i n  t h e  
c o n s t r u c t i o n  i n d u s t r y  i s  a t t a i n a b l e  f o r  t h i e  s e a s o n .
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SECT ION  BY SECTION ANALYSIS
f c ie c t i o n  l .  T h i s  s e c t i o n  am end s  AS 3 6 , 9 0  b y  a d d i n g  a  new  
a r t i c l e  r e l a t i n g  t o  P u b l i c  C o n s t r u c t i o n  C o n t r a c t  P a y m e n t s .  
W i t h i n  t h e  a r t i c l e  a r e  p r o v i s i o n s  w h i c h  r e q u i r e  p u b l i c  o w n e r s  
t o  t i m e l y  p a y  c o n s t r u c t i o n  c o n t r a c t o r s  a n d  p r o v i s i o n s  r e q u i r i n g  
c o n t r a c t o r s  t o  t i m e l y  p a y  s u b c o n t r a c t o r s  a n d  s u p p l i e r s .
F u r t h e r  r e f e r e n c e s  i n  t h i s  s e c t i o n  a r e  t o  t h e  p r o p o s e d  AS 3 6 . 9 0  
s e c t i o n  n u m b e r s  c o n t a i n e d  i n  t h e  b i l l .

S e c  2 0 0  r e q u i r e e  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t o  
p a y  a  p r im e  c o n t r a c t o r  w i t h i n  1 4  d a y s  o f  r e c e i v i n g  a  p a y  
r e q u e s t .  P r e v i o u s l y  t h e r e  w as n o t  a n y  r e q u i r e m e n t  f o r  
t i m e l y  p a y m e n t  b y  a  p o l i t i c a l  s u b d i v i s i o n .  F a i l u r e  t o  
t i m e l y  p a y  w i l l  r e s u l t  i n  l i a b i l i t y  f o r  i n t e r e s t  i n  
a c c o r d a n c e  w i t h  AS 4 5 . 4 5 . 0 1 0  ( c u r r e n t l y  1 0 , 5 % ) .  I f  t h e  
s t a t s  o r  p o l i t i c a l  s u b d i v i s i o n  b e l i e v e s  t h e  p a y  r e q u e s t  
d o e s  n o t  c o m p ly  w i t h  t h e  c o n t r a c t  o r  i f  a l l  o r  p a r t  o f  a 
p a y m e n t  i s  g o i n g  t o  b e  w i t h h e l d  f o r  u n s a t i s f a c t o r y  
p e r f o r m a n c e  t h e n  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  m u s t  
n o t i f y  t h e  c o n t r a c t o r  i n  w r i t i n g  o f  t h e  p r o b l e m  a n d  t h e  
r e m e d i a l  a c t i o n  n e c e s s a r y ,  A f a i l u r e  t o  p r o v i d e  a  t i m e l y  
n o t i c e  r e s u l t s  i n  l i a b i l i t y  f o r  i n t e r e s t  u n t i l  t h e  n o t i c e  
i s  p r o v i d e d  o r  t h e  c o n t r a c t o r  i s  p a i d .  O nce  c o r r e c t e d  t h e  
c o n t r a c t o r  i s  e n t i t l e d  t o  p a y m e n t  w i t h i n  14 d a y s  o r  e l s e  
i n t e r e s t  a c c r u e s .
S e c  2 1 0  r e q u i r e s  a l l  c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  t o  
i n c l u d e  w i t h i n  t h e ' r  s u b c o n t r a c t s  a  p r o v i s i o n  r e q u i r i n g  
th em  t o  p a y  t h e i r  s u b c o n t r a c t o r s  a n d  s u p p l i e r s  w i t h i n  8 
d a y s  o f  r e c e i v i n g  a  p a y m e n t  f r o m  w h ic h  t h e  s u b c o n t r a c t o r  
i s  t o  b e  p a i d .  T h i s  “ f l o w  d ow n ”  c o n c e p t  i s  common t o  
c o n s t r u c t i o n  a n d  a n  a c c e p t e d  i n d u s t r y  p r a c t i c e .  A l l  
c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  a r e  a l s o  r e q u i r e d  t o  
c o n t r a c t u a l l y  p r o v i d e  f o r  i n t e r e s t  i n  a c c o r d a n c e  w i t h  AS 
4 5 . 4 5 . 0 1 0 ,  i f  p a ym en t  i s  n o t  t i m e l y  m ad e .  F i n a l l y ,  a n y  
i n t e r e s t  r e c e i v e d  o n  s t a t e  h e l d  r e t e n t i o n  m u s t  b e  p a s s e d  
t h r o u g h  t o  t h e  a p p r o p r i a t e  s u b c o n t r a c t o r s .
S e c t i o n  2 2 0  c o n t i n u e s  t o  p r o v i d e  maximum f l e x i b i l i t y  t o  
t h e  p r im e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  t o  n e g o t i a t e  
p r o v i s i o n s  r e l a t i n g  t o  w i t h h o l d i n g  w i t h o u t  c a u s e  
( " r e t e n t i o n " )  a n d  w i t h h o l d i n g  f o r  c a u s e ,  i . e . ,  
u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n t e r e s t  l i a b i l i t y  i f  
t h e  a r t i c l e ' s  n o t i c e  p r o v i s i o n s  a r e  c o m p l i e d  w i t h .
S e c t i o n  2 3 0  a l l o w s  a c o n t r a c t o r  t o  w i t h h o l d  p a y m e n t  t o  a 
l o w e r  t i e r e d  c o n t r a c t o r  f o r  w h i c h  t h e  c o n t r a c t o r  h a s  
r e c e i v e d  p a ym e n t  w i t h o u t  i n t e r e s t  l i a b i l i t y  i f  t h e  
c o n t r a c t o r  n o t i f i e s  t h a t  l o w e r  t i e r e d  c o n t r a c t o r  o f  t h e  
r e a s o n  t h e  m oney  i s  b e i n g  w i t h h e l d  a n d  t h e  a p p r o p r i a t e  
r e m e d i a l  a c t i o n .  A c o p y  o f  h i s  n o t i c e  i s  r e q u i r e d  t o  b e



s e n t  t o  t h e  s t a t e  o r  p o l i t i c a l  s u b d i v i s i o n .  T h e  p a y m e n t  
i s  d u e  b y  t h e  8 t h  d a y  a f t e r  t h e  r e m e d i a l  a c t i o n  i s  t a k e n .
S e c t i o n  2 4 0  p r e s c r i b e s  t h e  f o r m  f o r  n o t i c e s  r e q u i r e d  b y  
t h i s  a r t i c l e .

S e c t i o n  2 5 0  r e q u i r e s  t h e  s t a t e  o r  a p o l i t i c a l  s u b d i v i s i o n  
t o  p a y  i n t e r e s t  o n  r e t a i n a g e  a n d  w a r r a n t y  r e t a i n a g e .  T h i s  
s e c t i o n  i s  s i m i l a r  t o  e x i s t i n g  a s  3 6 . 9 0 . 0 1 0 ( c ) - ( e ) .
S e c t i o n  2 6 0  e s t a b l i s h e s  t h e  b e g i n n i n g  t im e s  f o r  t h e  t im e  
l i m i t s  im p o s e d  t h r o u g h o u t  t h e  a r t i c l e .
S e c t i o n  2 9 0  d e f i n e s  " p r im e  c o n t r a c t o r "  and  " s u b c o n t r a c t o r "

S e c t i o n  2 .  T h i s  s e c t i o n  m ake s  n e c e s s a r y  e d i t o r i a l  am en d m en ts  
i n  o t h e r  T i t l e s

S e c t i o n  3 .  T h i s  s e c t i o n  r e p e a l s  AS 3 6 . 9 0 . 0 1 0  w h ic h  i s  
s u p e r c e d e d  b y  S e c t i o n  1 o f  t h i s  b i l l .
S e c t i o n  4 ,  T h i s  s e c t i o n  c l a r i f i e s  t h a t  t h i s  a c t  d o e s  n o t  t a k s  
e f f e c t  o n  p u b l i c  w o r k s  c o n t r a c t o r s  e n t e r e d  i n t o  b e f o r e  t h i s  
A c t ' s  e f f e c t i v e  d a t e .
S e c t i o n  5 .  E s t a b l i s h e s  t h e  e f f e c t i v e  d a t e  f o r  t h i s  a c t  a s  J u l y  
1 ,  1 9 8 9 .

w f r \ s e c b y s e c .



GENERAL CONTRACTOR/SUBCONTRACTOR PROMPT PAYMENT TASK FORCE 
REPORT TO THE AGC OF ALASKA BOARD OF D IRECTORS 
FEBRUARY 2 8 ,  1 9 8 9
A , P R IN C IP L E S  AND CONCEPTS ENDORSED.
We b e l i e v e  t h e  f o l l o w i n g  p r i n c i p l e  a r e  i m p o r t a n t  t o  a s s u r e  a 
h e a l t h y  c o n s t r u c t i o n  i n d u s t r y  a n d  t o  p r o m o t e  f a i r  d e a l i n g  am on g s t  
g o v e r n m e n t  o w n e r s ,  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  a n d  s u p p l i e r s .
1 .  C a sh  F l o w  i s  i m p o r t a n t  t o  a l l  t i e r s  i n  t h e  c o n s t r u c t i o n  
i n d u s t r y ,

2 .  P a ym en t  s h o u l d  b s  p r o m p t l y  made t o  c o n t r a c t o r s ,  
s u b c o n t r a c t o r s ,  a n d  s u p p l i e r s  f o r  w o r k  p r o p e r l y  p e r f o r m e d .
3 .  T he  f a i l u r e  o f  a n  ow n e r  t o  p r o m p t l y  p a y  a  c o n t r a c t o r ,  o r  a  
c o n t r a c t o r  t o  p r o m p t l y  p a y  a l o w e r  t i e r e d  s u b c o n t r a c t o r  o r  
s u p p l i e r  s h o u l d  c a r r y  a n  I n t e r e s t  a s s e s s m e n t  t o  r e c o g n i z e  t h e  
t im e  v a l u e  o f  m o n e y .
4 .  Any " T im e "  a n d  ’ ‘ I n t e r e s t "  p r o v i s i o n s  s h o u l d  b e  u n i f o r m  a n d  
f l o w  down t o  a l l  c o n s t r u c t i o n  t e am  m em be rs ,
5 .  c o n t r a c t o r s ,  s u b c o n t r a c t o r s  a n d  s u p p l i e r s  m u s t  b e  f r e e  t o  
n e g o t i a t e  r e t a i n a g e  g i v i n g  d u e  w e i g h t  t o  s e c u r i t y  a n d  b o n d in g  
a s p e c t s  o f  t h e .  p a r t i e s .
6 .  A l l o w  w i t h h o l d i n g  f o r  c a u s e  when p e r f o r m a n c e  d e f i c i e n c i e s  
o c c u r  a f t e r  p a y m e n t  r e q u e s t s  a r e  s u b m i t t e d  a n d  w hen  p o t e n t i a l  
b o n d  c l a im s  a r i s e .
ACCORDINGLY, we e n d o r s e  t h e  f o l l o w i n g  c o n c e p t s :
1 .  G o v e rn m e n t  m u s t  p a y  p r im e  c o n t r a c t o r  p r o g r e s s  p a y m e n t s  w i t h i n  
14  d a y s  a f t e r  r e c e i v i n g  p r o g r e s s  p a y m e n t  a p p l i c a t i o n ,  a n d  p a y  
i n t e r e s t  i f  l a t e .
2 .  C o n t r a c t i n g  o f f i c e r s  may n o t  d e v i a t e  f r o m  t h i s  1 4 - d a y  p r im e  
c o n t r a c t o r  p a y m e n t  p e r i o d .
3 .  A l l  c o n t r a c t  d o c u m e n t s  m u s t  r e q u i r e  a l l  c o n t r a c t o r s  a n d  
s u b c o n t r a c t o r s  c o n t r a c t s  t o  i n c l u d e  p r o v i s i o n s  r e q u i r i n g  l o w e r  
t i e r e d  s u b c o n t r a c t o r s  an d  s u p p l i e r s  t o  b e  p a i d  w i t h i n  8 d a y s  o f  
p a ym en t  b y  t h e  g o v e r n m e n t  o r  h i g h e r  t i e r e d  c o n t r a c t o r  a n d  t o  p a y  
i n t e r e s t  i f  l a t e .
4 .  P r im e s  a n d  s u b c o n t r a c t o r s  a r e  f r e e  t o  n e g o t i a t e  r e t a i n a g e  
( w i t h h o l d i n g  w i t h o u t  c a u s e ) .
3 .  A l l o w  w i t h h o l d i n g  f o r  c a u s e  a f t e r  p a ym e n t  r e q u e s t  a s  l o n g  a s  
s u b c o n t r a c t o r  i s  n o t i f i e d ,  g o v e r n m e n t  i s  n o t i f i e d ,  a n d  p a ym e n t  i s  
m ade  w i t h i n  8 d a y s  o f  c o r r e c t i o n  o f  d e f i c i e n c y  ( e x a m p l e s  i n c l u d e  
d e f i c i e n t  w o r k  o r  b o n d  c l a i m s ) ,



B .  RECOMMENDED LEG ISLAT ION
1 .  C o n t r a c t o r s  m u s t  b e  p a i d  w i t h i n  1 4  c a l e n d a r  d a y s  o f  t h e  d a t e  
t h e  g o v e r n m e n t  f i r s t  r e c e i v e s  a  p a y m e n t  r e q u e s t  f r o m  t h e  
c o n t r a c t o r  o r  r e c e i v e  i n t e r e s t  a t  t h e  maximum r a t e  s p e c i f i e d  i n  
AS 4 5 . 4 5 . 0 1 0 ( a )  f r o m  t h e  1 5 t h  d a y  a f t e r  r e c e i p t  u n t i l  p a y m e n t .
I f  t h e  p a ym en t  r e q u e s t  d o e s  n o t  c o m p ly  w i t h  t h e  r e q u i r e m e n t s  o f  
t h e  c o n t r a c t  t h e n  t h e  C o n t r a c t o r  m u s t  h e  n o t i f i e d  i n  a c c o r d a n c e  
w i t h  p a r a g r a p h  2 w i t h i n  7 d a y s  a f t e r  r e c e i p t  o f  t h e  p a y m e n t  
r e q u e s t  o r  i n t e r e s t  w i l l  a c c r u e  a t  t h e  maximum r a t e  s p e c i f i e d  i n  
AS 4 5 . 4 5 . 0 1 0 ( a )  o n  t h e  a m o u n t  r e q u e s t e d  f r o m  t h e  8 t h  d a y  a f t e r  
r e c e i p t  u n t i l  p r o p e r  n o t i c e  i s  m ad e .
2 .  A ny  n o t i c e  t o  t h s  c o n t r a c t o r  t h a t  t h e  p a y m e n t  r e q u e s t  d o e s  
n o t  c o m p ly  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  c o n t r a c t  m u s t s  a )  b e  i n  
w r i t i n g ,  b )  s p e c i f y  t h e  r e a s o n s  t h e  r e q u e s t  d o e s  n o t  c o m p ly  w i t h  
t h e  c o n t r a c t ,  and  c )  s p e c i f y  t h e  r e m e d i a l  a c t i o n s  t o  b e  t a k e n  b y  
t h e  c o n t r a c t o r .
3 .  A l l  c o n t r a c t o r s  m u s t  i n c l u d e  i n  e a c h  s u b c o n t r a c t  f o r  
p r o p e r t y  o r  s e r v i c e s  ( i n c l u d i n g  m a t e r i a l  s u p p l i e r )  t h e  f o l l o w i n g :

a )  a  p a ym en t  c l a u s e  w h i c h  o b l i g a t e s  t h e  c o n t r a c t o r  t o  p a y  
t h e  s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  i t s  
s u b c o n t r a c t  n o t  l a t e r  t h a n  8 c a l e n d e r  d a y s  f r o m  r e c e i p t  o f  
p a y m e n t  o u t  o f  s u c h  a m o u n t s  a s  a r e  p a i d  t o  t h e  c o n t r a c t o r  u n d e r  
t h e  c o n t r a c t  ;

b )  a  r e t e n t i o n  p a y m e n t  c l a u s e  r e q u i r i n g  a  c o n t r a c t o r  t o  p a y  
t h e  s u b c o n t r a c t o r  a l l  r e t e n t i o n  d ue  u n d e r  t h e  s u b c o n t r a c t  w i t h i n  
8  d a y s  o f  r e c e i p t  o f  f i n a l  p a y m e n t  f r o m  t h e  g o v e r n m e n t  o r  w i t h i n  
t h e  e x p i r a t i o n  o f  t h e  n o t i c e  p r o v i s i o n s  o f  AS 3 6 . 2 5 . 0 2 0  ( " L i t t l e  
M i l l e r  A c t " )  w h i c h e v e r  o c c u r s  l a s t ;

c )  a n  i n t e r e s t  p e n a l t y  c l a u s e  w h ic h  o b l i g a t e s  t h e  c o n t r a c t o r  
t o  p a y  t o  t h e  s u b c o n t r a c t o r  a n  i n t e r e s t  p e n a l t y  f o r  e a c h  p a y m e n t  
n o t  m ade i n  a c c o r d a n c e  w i t h  t h e  p a y m e n t  c l a u s e  o r  t h e  r e t e n t i o n  
p a y m e n t  c l a u s e  f o r  t h e  p e r i o d  b e g i n n i n g  o n  t h e  d a y  a f t e r  t h e  
r e q u i r e d  p a y m e n t  d a t e  a n d  e n d i n g  o n  t h e  d a y  o n  w h i c h  p a y m e n t  o f  
t h e  am ou n t  due  w as made a n d  c o m p u te d  a t  t h e  maximum  r a t e  o f  
i n t e r e s t  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) ;

d )  a c l a u s e  r e q u i r i n g  e a c h  s u b c o n t r a c t o r  t o  i n c l u d e  
p a y m e n t  c l a u s e s  and  a n  i n t e r e s t  p e n a l t y  c l a u s e  c o n f o r m i n g  t o
a )  i  ( b ) ,  a n d  ( c )  i n  e a c h  o f  i t s  s u b c o n t r a c t s ,  a n d  t o  r e q u i r e  e a c h  
o f  i t s  s u b c o n t r a c t o r s  t o  i n c l u d e  s u c h  c l a u s e s  i n  t h e i r  
s u b c o n t r a c t s  w i t h  e a c h  l o w e r - t i e r  s u b c o n t r a c t o r  o r  s u p p l i e r .
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4 .  T h e  c l a u s e s  r e q u i r e d  b y  p a r a g r a p h  3 s h a l l  n o t  b e  c o n s t r u e d  t o  
i m p a i r  t h e  r i g h t  o f  a  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  a t  a n y  t i e r  
t o  n e g o t i a t e  a n d  t o  i n c l u d e  i n  t h e i r  s u b c o n t r a c t  p r o v i s i o n s  
w h i c h :

a )  P e r m i t  t h e  c o n t r a c t o r  o r  a s u b c o n t r a c t o r  t o  r e t a i n  
( w i t h o u t  c a u s e )  a  s p e c i f i e d  p e r c e n t a g e  o f  e a c h  p r o g r e s s  p a y m e n t  
o t h e r w i s e  d u e  t o  a s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  p e r f o r m a n c e  
u n d e r  t h e  s u b c o n t r a c t  w i t h o u t  i n c u r r i n g  a n y  o b l i g a t i o n  t o  p a y  a 
l a t e  p a y m e n t  i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  a n d  
c o n d i t i o n s  a g r e e d  t o  b y  t h e  p a r t i e s  t o  t h e  s u b c o n t r a c t ,  g i v i n g  
s u c h  r e c o g n i t i o n  a s  t h e  p a r t i e s  deem a p p r o p r i a t e  t o  t h e  a b i l i t y  
o f  a  s u b c o n t r a c t o r  t o  f u r n i s h  a p e r f o r m a n c e  b o n d  a n d  a  p a y m e n t  
b o n d .

b )  P e r m i t  t h e  c o n t r a c t o r  o r  s u b c o n t r a c t o r  t o  m ake a 
d e t e r m i n a t i o n  t h a t  p a r t  o r  a l l  o f  t h e  s u b c o n t r a c t o r ' s  r e q u e s t  f o r  
p a y m e n t  may b e  w i t h h e l d  f o r  c a u s e  i n  a c c o r d a n c e  w i t h  t h e  
s u b c o n t r a c t  a g r e e m e n t ;  a n d

c )  p e r m i t  s u c h  w i t h h o l d i n g  f o r  c a u s e  w i t h o u t  i n c u r r i n g  a n y  
o b l i g a t i o n  t o  p a y  a  l a t e  p a ym e n t  p e n a l t y  i f :  1 )  a  n o t i c e  
c o n f o r m i n g  t o  t h e  s t a n d a r d s  o f  p a r a g r a p h  6 h a s  b e e n  p r e v i o u s l y  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r ,  a nd  2 )  a  c o p y  o f  a n y  s u c h  n o t i c e  
i s  f u r n i s h e d  t o  t h e  p u b l i c  ow n e r  o r  a g e n c y .
5 .  I f  a c o n t r a c t o r ,  a f t e r  m a k in g  a  r e q u e s t  f o r  p a y m e n t  t o  t h e  
g o v e r n m e n t  b u t  b e f o r e  m a k in g  a p a ym en t  t o  a  s u b c o n t r a c t o r  f o r  t h e  
s u b c o n t r a c t o r ' s  p e r f o r m a n c e  c o v e r e d  b y  t h e  p a y m e n t  r e q u e s t ,  
d i s c o v e r s  t h a t  a l l  o r  a  p o r t i o n  o f  t h e  p a y m e n t  o t h e r w i s e  d u e  s u c h  
s u b c o n t r a c t o r  i s  s u b j e c t  t o  w i t h h o l d i n g  f r o m  t h e  s u b c o n t r a c t o r  i n  
a c c o r d a n c e  w i t h  t h e  s u b c o n t r a c t  a g r e e m e n t ,  t h e n  t h e  c o n t r a c t o r  
s h a l l :

a ) f u r n i s h  t o  t h e  s u b c o n t r a c t o r  a  n o t i c e  c o n f o r m i n g  t o  t h e  
s t a n d a r d s  o f  p a r a g r a p h  6 a s  s o o n  a s  p r a c t i c a b l e  u p o n  
a s c e r t a i n i n g  t h e  c a u s e  g i v i n g  r i s e  t o  w i t h h o l d i n g ,  b u t  p r i o r  t o  
t h e  d u e  d a t e  f o r  s u b c o n t r a c t o r  p a y m e n t ;

b )  F u r n i s h  t h e  c o n t r a c t i n g  o f f i c e r  a  c o p y  o f  t h i s  n o t i c e  
f u r n i s h e d  t o  t h e  s u b c o n t r a c t o r .

c )  p a y  t h e  s u b c o n t r a c t o r  w i t h i n  8 d a y s  a f t e r  c o r r e c t i o n  o f  
t h e  i d e n t i f i e d  s u b c o n t r a c t o r  p e r f o r m a n c e  d e f i c i e n c y  o r  i n c u r  a n  
o b l i g a t i o n  t o  p a y  a l a t e  p a ym e n t  i n t e r e s t  p e n a l t y  i n  a c c o r d a n c e  
w i t h  t h e  maximum r a t e  s p e c i f i e d  i n  AS 4 5 . 4 5 . 0 1 0 ( a ) .
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6 .  A w r i t t e n  n o t i c e  o f  a n y  w i t h h o l d i n g  s h a l l  b e  i s s u e d  t o  a  
s u b c o n t r a c t o r  ( w i t h  a c o p y  t o  t h e  c o n t r a c t i n g  o f f i c e r )  
s p e c i f y i n g :  a )  t h e  a m o u n t  t o  b e  w i t h h e l d ?  b )  t h e  s p e c i f i c  c a u s e s  
f o r  t h e  w i t h h o l d i n g  u n d e r  t h e  t e r m s  o f  t h e  s u b c o n t r a c t ;  a n d  c )  
t h e  r e m e d i a l  a c t i o n s  t o  b e  t a X e n  b y  t h e  s u b c o n t r a c t o r  i n  o r d e r  t o  
r e c e i v e  p a y m e n t  o f  t h e  a m o u n t s  w i t h h e l d ,

7 .  A d i s p u t e  b e tw e e n  t h e  c o n t r a c t o r  a n d  s u b c o n t r a c t o r  r e l a t i n g  
t o  t h e  am ou n t  o r  e n t i t l e m e n t  o f  a  s u b c o n t r a c t o r  t o  a  p a y m e n t  o r  a 
l a t e  p a y m e n t  i n t e r e s t  p e n a l t y  u n d e r  a  c l a u s e  i n c l u d e d  i n  t h e  
s u b c o n t r a c t  p u r s u a n t  t o  t h i s  a c t  d o e s  n o t  c o n s t i t u t e  a  d i s p u t e
t o  w h ic h  t h e  S t a t e  o f  A l a s k a  o r  a n y  p o l i t i c a l  s u b d i v i s i o n  i s  a 
p a r t y ,
8 .  D e f i n i t i o n s :

a )  C o n t r a c t o r ,  C o n t r a c t o r  m ean s  a  c o n t r a c t o r  r e g i s t e r e d  
u n d e r  As 0 8 . 1 8  p e r f o r m i n g  p u b l i c  c o n s t r u c t i o n  o r  p u b l i c  w o r k  
u n d e r  a  c o n t r a c t  t o  t h e  s t a t e ,  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  
s t a t e  o r  a  s c h o o l  d i s t r i c t ,

b )  P a y m e n t ,  P a y m e n t  s h a l l  b e  c o n s i d e r e d  a s  b e i n g  m ade  o n  
t h e  d a y  a c h e c k  i s  d a t e d ,

c )  R e c e i v e d .  A p a y m e n t  i s  ' ' r e c e i v e d ”  when  e n d o r s e d  f o r  
p a y m e n t .  An i n v o i c e  i s  " r e c e i v e d ”  when  d a t e  s t a m p e d  a s  
d e l i v e r e d .  I f  n o t  d a t e  s t a m p e d  t h e  d a y  o f  d e l i v e r y  t h e n  t h e  d a t e  
o f  t h e  i n v o i c e  i s  t h e  d a t e  " r e c e i v e d . "
9 .  Any  c o n t r a c t  p r o v i s i o n  p u r p o r t i n g  t o  w a i v e  a  p r o v i s i o n  
r e q u i r e d  b y  t h i s  a c t  i s  v o i d  a s  c o n t r a r y  t o  p u b l i c  p o l i c y .

w f r / p r o m p t . p a y
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S E C T I O N  BY S E C T I O N  A N A L Y S I S

H B  204

S e c t i o n  1 . T h i s  s e c t i o n  amends AS 36.90 b y  a d d i n g  a n e w  artic le  
r e l a t i n g  to P u b l i c  C o n s t r u c t i o n  C o n t r a c t  Payments. W i t h i n  the 
a r t ic le  are p r o v i s i o n s  w h i c h  r e q u i r e  p u b l i c  o w n e r s  to t i m e l y  p a y  
c o n s t r u c t i o n  c o n t r a c t o r s  and p r o v i s i o n s  r e q u i r i n g  c o n t r a c t o r s  to 
t i m e l y  p a y  s u b c o n t r a c t o r s  and suppliers. F u r t h e r  re fe re n c e s  in 
this s e c t i o n  a re t o  t he p r o p o s e d  A S  36.90 s e c t i o n  n u m b er s 
c o n t a i n e d  in t h e  bill.

S e c t i o n  200 r e q u i r e s  the s t at e or p o l i t i c a l  s u b d i v i s i o n  
to p a y  a p r i m e  c o n t r a c t o r  w i t h i n  14 d a y s  of r e c e i v i n g  a 
p a y  request. Previously, t h e r e  w a s  n o  r e q u i r e m e n t  for 
t i m e l y  p a y m e n t  b y  a p o l i t i c a l  su bd ivision. F a i l u r e  to 
t i m e l y  p a y  w i l l  r e s u l t  in l i a b i l i t y  for i n t e r e s t  in 
a c c o r d a n c e  w i t h  A S  4 5. 45,010 (curren tl y 10.5%). If th e 
st at e or p o l i t i c a l  s u b d i v i s i o n  b e l i e v e s  the p a y  req ue st  
does n o t  c o m p l y  w i t h  the c o n t r a c t  or if all or par t of 
a p a y m e n t  is g o i n g  to be w i t h h e l d  f o r  u n s a t i s f a c t o r y  
pe rf ormance, t h e n  th e s ta te  or p o l i t i c a l  s u b d i v i s i o n  
m u s t  n o t i f y  t he c o n t r a c t o r  in w r i t i n g  of t h e  p r o b l e m  
a nd t h e  r e m e d i a l  a ct io n necess ar y . A  f a il ur e to 
p r o v i d e  a t i m e l y  noti ce  r e s u l t s  in l i a b i l i t y  for 
i n t e r e s t  u n t i l  t h e  n o t i c e  is p r o v i d e d  o r  t he c o n t r a c t o r  
is paid. O n c e  c o r r e c t e d  t h e  c o n t r a c t o r  is e n t i t l e d  to 
p a y m e n t  w i t h i n  14 da ys  or el se  i n t e r e s t  accrues.

S e c t i o n  210 r e q u i r e s  all c o n t r a c t o r s  a n d  s u b c o n t r a c t o r s  
to i n cl u de  w i t h i n  t h e i r  s u b c o n t r a c t s  a p r o v i s i o n  
r e q u i r i n g  t h e m  to p a y  t h e i r  s u b c o n t r a c t o r s  and 
s u p p l i e r s  w i t h i n  e i g h t  (8) da y s of r e c e i v i n g  a p a y m e n t  
from w h i c h  the s u b c o n t r a c t o r  is t o  b e  paid. This 
" f l o w  down" c o n c e p t  is c o m m o n  to c o n s t r u c t i o n  and an 
a c c e p t e d  i n d u s t r y  practice. A ll c o n t r a c t o r s  and 
s u b c o n t r a c t o r s  a re also r e q u i r e d  t o  c o n t r a c t u a l l y  
p r o v i d e  for i n t e r e s t  in a c c o r d a n c e  w i t h  AS 45.45.010, 
if p a y m e n t  is n o t  t i m e l y  made. Finally, a n y  i nterest 
r e c e i v e d  on st at e  h e l d  r e t e n t i o n  m u s t  b e  p a s s e d  t h r o u g h  
t o  t h e  a p p r o p r i a t e  s ub co ntractors.
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S e c t i o n  220 c o n t i n u e s  to p r o v i d e  m a x i m u m  f l e x i b i l i t y  to 
t h e  p r i m e  c o n t r a c t o r  and s u b c o n t r a c t o r  t o  n e g o t i a t e  
p r o v i s i o n s  r e l a t i n g  to w i t h h o l d i n g  w i t h o u t  c a u s e  
("retention") a n d  w i t h h o l d i n g  f o r  cause, i.e., 
u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n t e r e s t  l i a b i l i t y  
if t h e  a r t i c l e ' s  n o t i c e  p r o v i s i o n s  a r e  c o m p l i e d  with.

S e c t i o n  230 a l l o w s  a c o n t r a c t o r  to w i t h h o l d  p a y m e n t  to 
a lo we r t i e r e d  c o n t r a c t o r  for w h i c h  t h e  c o n t r a c t o r  h as 
r e c e i v e d  p a y m e n t  w i t h o u t  i n t e r e s t  l i a b i l i t y  if t h e  
c o n t r a c t o r  n o t i f i e s  tha t lo w er  t i e r e d  c o n t r a c t o r  of t h e  
r e a s o n  t h e  m o n e y  is b ei n g w i t h h e l d  a n d  t h e  a p p r o p r i a t e  
r em ed ia l action. A  co p y of t h is  n o t i c e  is r e q u i r e d  to 
b e  sent t o  t h e  st at e or p o l i t i c a l  sub di vi si on . T h e  
p a y m e n t  is d u e  b y  th e e i g ht h d a y  a f t e r  t h e  r e m ed i al  
a c t i o n  is taken.

S e c t i o n  240 p r e s c r i b e s  the form f o r  n o t i c e s  r e q u i r e d  b y  
this article.

S e c t i o n  250 r e q u i r e s  the s t a t e  o r  a p o l i t i c a l  
s u b d i v i s i o n  t o  p a y  i nterest on r e t a i n a g e  a n d  w a r r a n t y  
retainage. T h i s  s e ct io n is s i m i l a r  to e x i s t i n g  
AS 3 6 . 9 0 . 0 1 0 ( c ) - ( e ) .

S e c t i o n  260 e s t a b l i s h e s  t he b e g i n n i n g  t i m e s  for t h e  
t i m e  l im it s i m p o s e d  t h r o u g h o u t  t h e  article.

S e c t i o n  290 d e f i n e s  "prime c o n t r a c t o r "  a nd 
" s u b c o n t r a c t o r . 11

S e c t i o n  2 . T h i s  s e c t i o n  m a k e s  n e c e s s a r y  e d i t o r i a l  a m e n d m e n t s  in 
o t h e r  Titles.

S e c t i o n  3 . T h i s  s e c t i o n  repeals AS 3 6 . 9 0 . 0 1 0  w h i c h  is s u p e r s e d e d  
b y  S e c t i o n  1 o f  t h i s  bill.

S e c t i o n  4 . T h i s  s e c t i o n  cla r if ie s t h a t  t h i s  act does not tak e 
e f f e c t  on p u b l i c  w o r k s  co nt ra c t o r s  e n t e r e d  into b e f o r e  t h i s  A c t ' s  
e f f e c t i v e  date.

S e c t i o n  5 . E s t a b l i s h e s  the e f f e c t i v e  d a t e  for thi s a c t  as 
J u l y  1, 1989.
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IN THE HOUSE
BY THE LABOR AND 
COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terras and conditions under

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

or a political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works 

contract within 21 calendar days of the date the state or political 

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shall pay the prime 

contractor for satisfactory performance within 21 calendar days of the

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state 

is going to use federal money for the contract, the state shall pay 

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the date the state 

actually receives the federal money, whichever is later.

which prime contractors and subcontractors are paid 

for materials and services provided to a public 

construction project; and providing for an effective 

d a t e ."
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

within eight calendar days after receipt of the payment request the 

state or political subdivision shall notify the prime contractor in 

writing stating specifically why part or all of the payment is being 

withheld and what remedial actions may be taken by the prime 

contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the eighth calendar day after receipt of the 

initial payment request until the state or political subdivision 

provides notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract, 

the subdivision shall pay the prime contractor within 21 calendar days 

after the prime contractor satisfactorily completes the remedial 

actions identified in the notice or within 21 calendar days after the 

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 284(L&C) -2-



the state shall pay the prime contractor within 21 calendar days after 

the prime contractor satisfactorily completes the remedial actions 

identified in the notice, or within 21 calendar days after the 

subdivision actually receives the money, whichever is later. If the 

withheld amount is not paid within the 21 calendar days, the state or 

political subdivision shall pay interest on the withheld amount from 

the 21st calendar day at an interest rate that is equal to the amount 

set out in AS 45.45.010(a).

Sec. 36.90.210. REQUIRED CONTRACTUAL TERMS. (a) The prime 

contractor and a subcontractor on a public construction or public

works contract shall include in a subcontract between the prime con­

tractor and subcontractor for the public construction or public works 

a clause that requires the prime contractor

under the subcontract within eight calendar days after receiving 

payment from which the subcontractor is to be paid;

subcontract within eight calendar days after final payment is received 

from the state or political subdivision or after the notice period

not paid in accordance with (1) or (2) of this subsection for the 

period beginning on the day after the required payment date and ending 

on the day on which payment of the amount due is made; the interest 

shall be computed at an interest rate that is equal to the amount set 

out in AS 45.45.010(a);

interest under AS 36.90.250(a) that is attributable to the retainage 

withheld from the subcontractor.

(1) to pay the subcontractor for satisfactory performance

(2) to pay the subcontractor all retainage due under the

under AS 36.25.020(b) expires, whichever is later;

(3) to pay the subcontractor interest on an amount that is

(4) to pass through to the subcontractor the retainage

- 3 - CSHB 2 8 4 (L&C)
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(b) A subcontractor on a public construction or public works 

contract shall include in each subcontract under which a person agrees 

to provide the subcontractor with services, other than as an employee, 

or supplies to be used in the public construction or public works 

project a clause that requires the subcontractor

(1) to pay the person for satisfactory performance under 

the subcontract within eight calendar days after receiving payment 

from which the person is to be paid;

(2) to pay the person all retainage due under the subcon­

tract with the person within eight calendar days after the subcontrac­

tor receives its share of the state-held retainage from the prime 

contractor or another subcontractor;

(3) to pay the person interest on an amount that is not 

paid in accordance with (1) or (2) of this subsection for the period 

beginning on the day after the required payment date and ending on the 

day on which payment of the amount due is made; the interest shall be

computed at an interest rate that is equal to the amount set out in

AS 45.45.010(a);

(4) to pass through to the person the retainage interest

under AS 36.90.250(a) that is attributable to retainage withheld from 

the person.

Sec. 36.90.220. OPTIONAL CONTRACTUAL TERMS. Notwithstanding 

AS 36.90.210 and 36.90.230, the prime contractor or a subcontractor 

may negotiate and include in a public construction or public works 

subcontract a provision that

(1) permits the prime contractor or a subcontractor to

retain without cause and under mutually agreeable terms and conditions 

a specified percentage of a progress payment otherwise due to the 

subcontractor for satisfactory performance under the subcontract 

CSHB 284(L&C) -4-
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without incurring an obligation to pay interest on the retainage, 

except for interest under AS 36.90.250(a) that is attributable to 

retainage, including warranty retainage, withheld from the subcontrac­

tor; when making the provision, the parties may consider the ability 

of the subcontractor to furnish performance and payment bonds;

(2) permits the prime contractor or a subcontractor to

determine that part or all of a subcontractor's request for payment 

may be withheld for unsatisfactory performance under the subcontract* 

and

(3) permits the prime contractor or a subcontractor to

withhold payment for unsatisfactory performance without incurring an

obligation to pay interest for late payment, if a notice complying 

with AS 36.90.240 has been previously furnished to the subcontractor 

and a copy of the notice is furnished to the contracting officer of 

the state or political subdivision.

Sec. 36.90.230. WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. (a) If the prime contractor on a public construction or

public works contract, after making a request for payment to the state 

or political subdivision but before paying a subcontractor for the 

subcontractor's performance covered by the payment request, discovers 

that part or all of the payment otherwise due to the subcontractor is 

subject to withholding from the subcontractor under the subcontract 

for unsatisfactory performance, the prime contractor may withhold the 

amount as allowed under the subcontract. If the prime contractor 

withholds an amount under this subsection, the prime contractor shall

(1) give the subcontractor a notice complying with AS 36.-

90.240 as soon as practicable after determing the cause for the with­

holding but before the due date for the subcontractor payment;

(2) give the contracting officer of the state or political

- 5 -  CSHB 2 8 4 (L&C)
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subdivision a copy of the notice furnished to the subcontractor under 

(1) of this subsection;

correction of the identified subcontractor performance deficiency.

(b) If the prime contractor does not comply with the notice and 

payment requirements of (a) of this section, the contractor shall pay 

the subcontractor interest on the withheld amount from the eighth 

calendar day at an interest rate that is equal to the amount set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF CERTAIN NOTICES. A notice under AS 36.- 

90.220(3) or 36.90.230(a)(1) must be in writing and must state the 

amount being withheld, the specific causes for the withholding under 

the terms of the subcontract, and the remedial actions to be taken by 

the subcontractor to receive payment of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a political subdi­

vision of the state shall pay to the prime contractor interest on 

retainage, including warranty retainage, on a contract for public 

construction or public works at an interest rate that is equal to the 

amount set out in AS 45.45.010(a). Interest on retainage accrues from 

the date of approval of a pay request until the date of payment to the

contractor.

(b) A political subdivision that receives a state grant for a 

public construction or public works project may use money from the 

state grant to pay the interest under (a) of this section.

(c) A political subdivision that has a population of 500 or less 

is exempt from the payment of interest under (a) of this section.

Sec. 36.90.260. MISCELLANEOUS PROVISIONS. In AS 36.90.210 - 

36.90.290,

(3) pay the subcontractor within eight calendar days after

(1) a payment is considered to be made when mailed or

- 6 -
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personally delivered to the party being paid;

(2) a payment is considered to be received when it is 

endorsed for payment, if it is a check;

(3) an invoice is considered to be received when it is 

date-stamped or otherwise marked as delivered; if the invoice is not 

date-stamped or otherwise marked as delivered, the date of the invoice 

is considered to be the date when the invoice is received.

Sec. 36.90.270. WAIVER OF PROVISIONS PROHIBITED. A contract

provision that waives a provision required by AS 36.90.200 - 36.90.290

is void.

Sec. 36.90.290. DEFINITIONS. In AS 36.90.200 - 36.90.290,

(1) "prime contractor" means a person required to be regis­

tered under AS 08.18 who has a contract with the state or a political 

subdivision of the state to provide materials or services, other than 

as an employee, for a public construction or public works project;

(2) "subcontractor" means a person at any level, other than 

a prime contractor, who provides materials or services, other than as 

an employee, to be used in a public construction or public works 

project,

* Sec. 2. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds

$500,000;

(2) to payment for specific goods or services in dispute 

after a seller of goods or services receives notice from the state 

official responsible for authorizing payment for goods and services 

that the amount of the invoice or quality of specific goods or ser­

vices is in dispute and stating the reasons for the dispute; the state 

agency shall pay for the specific goods or services in dispute within

-7- CSHB 2 8 4 (L&C)
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30 days after resolution of the dispute; or

(3) to a contract covered by AS 36.90.200 - 36.90.290

[AS 36.90.010] .

* Sec. 3. AS 36.90.010 is repealed.

* Sec. 4. This Act applies to public construction and public works

contracts that are entered into on or after the effective date of this Act.

* Sec. 5. This Act takes effect July 1, 1989.
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BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terms and conditions under

which prime contractors and subcontractors are paid 

for materials and services provided to a public 

construction project; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

or a political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works 

contract within 21 calendar days of the date the state or political 

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shall pay the prime 

contractor for satisfactory performance within 21 calendar days of the 

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state

is going to use federal money for the contract, the state shall pay

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the date the state

actually receives the federal money, whichever is later.

- 1 -  CSHB 2 8 4 (L&C)
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

within eight calendar days after receipt of the payment request the 

state or political subdivision shall notify the prime contractor in 

writing stating specifically why part or all of the payment is being 

withheld and what remedial actions may be taken by the prime 

contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the eighth calendar day after receipt of the 

initial payment request until the state or political subdivision 

provides notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract, 

the subdivision shall pay the prime contractor within 21 calendar days 

after the prime contractor satisfactorily completes the remedial 

actions identified in the notice or within 21 calendar days after the 

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 2 8 4 (L&C) -2-
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the state shall pay the prime contractor within 21 calendar days after 

the prime contractor satisfactorily completes the remedial actions 

identified in the notice, or within 21 calendar days after the 

subdivision actually receives the money, whichever is later. If the 

withheld amount is not paid within the 21 calendar days, the state or 

political subdivision shall pay interest on the withheld amount from 

the 21st calendar day at an interest rate that is equal to the amount 

set out in AS 45.45.010(a).

Sec. 36.90.210. REQUIRED CONTRACTUAL TERMS. (a) The prime 

contractor and a subcontractor on a public construction or public 

works contract shall include in a subcontract between the prime con­

tractor and subcontractor for the public construction or public works 

a clause that requires the prime contractor

(1) to pay the subcontractor for satisfactory performance 

under the subcontract within eight calendar days after receiving 

payment from which the subcontractor is to be paid;

(2) to pay the subcontractor all retainage due under the

subcontract within eight calendar days after final payment is received 

from the state or political subdivision or after the notice period 

under AS 36.25.020(b) expires, whichever is later;

(3) to pay the subcontractor interest on an amount that is 

not paid in accordance with (1) or (2) of this subsection for the 

period beginning on the day after the required payment date and ending 

on the day on which payment of the amount due is made; the interest 

shall be computed at an interest rate that is equal to the amount set 

out in AS 45.45.010(a);

(4) to pass through to the subcontractor the retainage

interest under AS 36.90.250(a) that is attributable to the retainage

withheld from the subcontractor.

- 3 -  CSHB 2 8 4 (L&C)
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(b) A subcontractor on a public construction or public works 

contract shall include in each subcontract under which a person agrees 

to provide the subcontractor with services, other than as an employee, 

or supplies to be used in the public construction or public works 

project a clause that requires the subcontractor

(1) to pay the person for satisfactory performance under 

the subcontract wichin eight calendar days after receiving payment 

from which the person is to be paid;

(2) to pay the person all retainage due under the subcon­

tract with the person within eight calendar days after the subcontrac­

tor receives its share of the state-held retainage from the prime 

contractor or another subcontractor;

(3) to pay the person interest on an amount that is not 

paid in accordance with (1) or (2) of this subsection for the period 

beginning on the day after the required payment date and ending on the 

day on which payment of the amount due is made; the interest shall be

computed at an interest rate that is equal to the amoi'.nt set out in

AS 45.45.010(a);

(4) to pass through to the person the retainage interest

under AS 36.90.250(a) that is attributable to retainage withheld from 

the person.

Sec. 36.90.220. OPTIONAL CONTRACTUAL TERMS. Notwithstanding 

AS 36.90.210 and 36.90.230, the prime contractor or a subcontractor 

may negotiate and include in a public construction or public works 

subcontract a provision that

(1) permits the prime contractor or a subcontractor to

retain without cause and under mutually agreeable terms and conditions 

a specified percentage of a progress payment otherwise due to the 

subcontractor for satisfactory performance under the subcontract 

CSHB 284(L&C) -4-
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without incurring an obligation to pay interest on the retainage, 

except for interest under AS 36.90.250(a) that is attributable to 

retainage, including warranty retainage, withheld from the subcontrac­

tor; when making the provision, the parties may consider the ability 

of the subcontractor to furnish performance and payment bonds;

(2) permits the prime contractor or a subcontractor to

determine that part or all of a subcontractor's request for payment 

may be withheld for unsatisfactory performance under the subcontract; 

and

(3) permits the prime contractor or a subcontractor to

withhold payment for unsatisfactory performance without incurring an

obligation to pay interest for late payment, if a notice complying 

with AS 36.90.240 has been previously furnished to the subcontractor 

and a copy of the notice is furnished to the contracting officer of 

the state or political subdivision.

Sec. 36.90.230. WITHHOLDING PAYMENT FOR UNSATISFACTORY PERFOR­

MANCE. (a) If the prime contractor on a public construction or

public works contract, after making a request for payment to the state 

or political subdivision but before paying a subcontractor for the 

subcontractor's performance covered by the payment request, discovers 

that part or all of the payment otherwise due to the subcontractor is 

subject to withholding from the subcontractor under the subcontract 

for unsatisfactory performance, the prime contractor may withhold the 

amount as allowed under the subcontract. If the prime contractor 

withholds an amount under this subsection, the prime contractor shall

(1) give the subcontractor a notice complying with AS 36.-

90.240 as soon as practicable after determing the cause for the w it h­

holding but before the due date for the subcontractor payment;

(2) give the contracting officer of the state or political

-5- CSHB 284(L&C)
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subdivision a copy of the notice furnished to the subcontractor under

(1) of this subsection;

(3) pay ths subcontractor within eight calendar days after 

correction of tihe identified subcontractor performance deficiency.

(b) If the prime contractor does not comply with the notice and 

payment requirements of (a) of this section, the contractor shall pay 

the subcontractor interest on the withheld amount from the eighth 

calendar day at an interest rate that is equal to the amount set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF CERTAIN NOTICES. A notice under AS 36.- 

90 .220(3) or 36.90.230(a)(1) must be in writing and must state the 

amount being withheld, the specific causes for the withholding under 

the terms of the subcontract, and the remedial actions to be taken by 

the subcontractor to receive payment of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a political subdi­

vision of the state shall pay to the prime contractor interest on 

retainage, including warranty retainage, on a contract for public 

construction or public works at an interest rate that is equal to the 

amount set out in AS 45.45.010(a). Interest on retainage accrues from 

the date of approval of a pay request until the date of payment to the 

contractor.

(b) A political subdivision that receives a state grant for a 

public construction or public works project may use money from the 

state grant to pay the interest under (a) of this section.

(c) A  political subdivision that has a population of 500 or less 

is exempt from the payment of interest under (a) of this section.

Sec.. 36.90.260. MISCELLANEOUS PROVISIONS. In AS 36.90.210 -

36.90.290,

(1) a payment is considered to be made when mailed or 

CSHB 2 8 4 (L&C) -6-



personally delivered to the party being paid;

(2) a payment is considered to be received when it is 

endorsed for payment, if it is a check;

(3) an invoice is considered to be received when it is 

date-stamped or otherwise marked as delivered; if the invoice is not 

date-stamped or otherwise marked as delivered, the date of the invoice 

is considered to be the date when the invoice is received.

Sec. 36.90.270. WAIVER OF PROVISIONS PROHIBITED. A contract 

provision that waives a provision required by AS 36.90.200 - 36.90.290 

is void.

Sec. 36.90.290. DEFINITIONS. In AS 36.90.200 - 36.90.290,

(1) "prime contractor" means a person required to be regis­

tered under AS 08.18 who has a contract with the state or a political 

subdivision of the state to provide materials or services, other than 

as an employee, for a public construction or public works project;

(2) "subcontractor" means a person at any level, other than 

a prime contractor, who provides materials or services, other than as 

an employee, to be used in a public construction or public works 

proj ect.

Sec. 2. AS 37.05.285(d) is amended to read:

(d) This section does not apply

(1) if the cost of the goods or services purchased exceeds

$500,000;

(2) to payment for specific goods or services in dispute 

after a seller of goods or services receives notice from the state 

official responsible for authorizing payment for goods and services 

that the amount of the invoice or quality of specific goods or ser­

vices is in dispute and stating the reasons for the dispute; the state 

agency shall pay for the specific goods or services in dispute within

- 7 -  CSHB 2 8 4 (L&C)
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30 days after resolution of the dispute; or

(3) to a contract covered by  AS 36.90.200 - 36.90.290

[AS 36.90.010].

* Sec. 3. AS 36.90.010 is repealed.

* Sec. 4. This Act applies to public construction and public works 

contracts that are entered into on or after the effective date of this Act.

* Sec. 5. This Act takes effect July 1, 1989.

CSHB 2 8 4 (L&C) - 8 -
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Original sponsors Boyer, Donley, 
Furnace, et al.

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 284 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to the terms and conditions under

which prime contractors and subcontractors are paid 

for materials and services provided to a public 

construction project; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding new sections to read:

ARTICLE 2. PUBLIC CONSTRUCTION CONTRACT PAYMENTS.

Sec. 36.90.200. PAYMENT DEADLINE AND INTEREST. (a) The state 

or a political subdivision of the state shall pay the prime contractor 

for satisfactory performance on a public construction or public works 

contract within 21 calendar days of the date the state or political 

subdivision receives a payment request from the prime contractor that 

complies with the contract. If a political subdivision is going to 

use grant money for the contract, the subdivision shall pay the prime 

contractor for satisfactory performance within 21 calendar days of the 

date the subdivision receives a payment request that complies with the 

contract or within 21 calendar days of the date the subdivision 

actually receives the grant money, whichever is later. If the state 

is going to use federal money for the contract, the state shall pay 

the prime contractor for satisfactory performance within 21 calendar 

days of the date the state receives a payment request that complies 

with the contract or within 21 calendar days of the date the state 

actually receives the federal money, whichever is later.

- 1 -  CSHB 2 8 4 (L&C)
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(b) If the prime contractor is not paid as required by (a) of 

this section, the state or political subdivision shall pay interest on 

the unpaid amount of the required payment from the 21st calendar day 

after the date required for payment under (a) of this section at an 

interest rate that is equal to the amount set out in AS 45.45.010(a).

(c) If part or all of a payment is going to be withheld for 

unsatisfactory performance or if the payment request made under (a) of 

this section does not comply with the requirements of the contract, 

the state or political subdivision shall, before the payment date that 

would otherwise apply under (a) of this section, notify the prime 

contractor in writing stating specifically why part or all of the 

payment is being withheld and what remedial actions may be taken by 

the prime contractor to receive the full payment.

(d) If the notification by the state or political subdivision 

required by (c) of this section does not comply with (c) of this 

section, the state or political subdivision shall pay interest on the 

withheld amount from the deadline established for notification under

(c) of this section until the state or political subdivision provides 

notice that does comply with (c) of this section.

(e) If part or all of a payment is withheld under (c) of this 

section, the state or political subdivision shall pay the withheld 

amount within 21 calendar days after the prime contractor satisfac­

torily completes the remedial actions identified in the notice. If a 

political subdivision is going to use grant money for the contract,

the subdivision shall pay the prime contractor within 21 calendar days

after the prime contractor satisfactorily completes the remedial

actions identified in the notice or within 21 calendar days after the

political subdivision actually receives the grant money, whichever is 

later. If the state is going to use federal money for the contract,

CSHB 2 8 4 (L&C) -2-
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the state shall pay the p r i m e  con tractor w i t h i n  21 calendar days after 

the prime c o n t r a c t o r  s a t i s f a c t o r i l y  c o m p letes  the r e m e d i a l  actions 

identified in the n o t i c e ,  or w i t h i n  21 c a l e n d a r  days after the s u b d i­

vis i o n  actua lly r e c e i v e s  the money, w h i c h e v e r  is later. If the w i t h­

hel d  amount is not p a i d  w i t h i n  the 21 c a l e n d a r  days, the state or 

politi cal s u b d i v i s i o n  shall p a y  interest o n  the w i t h h e l d  amount from 

the 21st c a l e n d a r  d a y  at an interest r a t e  that is equal to the amount 

set out in AS 4 5 . 4 5.010 (a).

Sec. 36.90.210. R E Q U I R E D  C O N T R A C T U A L  TERMS. (a) The prime 

c ontractor and a s u b c o n t r a c t o r  on a p u b l i c  c o n s t r u c t i o n  or public 

works contract shall include in a su bcon t r a c t  b e t w e e n  the prime con­

tractor and s u b c o n t r a c t o r  for the p ublic c o n s t r u c t i o n  or public works 

a clause that r e q u i r e s  the prime c o n t r a c t o r

(1) to p a y  the s u b c o n t r a c t o r  f o r  s a t i s f a c t o r y  perfo rmance 

under the subcon t r a c t  w i t h i n  eight c a l endar days after r eceiving 

payment from w h i c h  the s u b c o n t r a c t o r  is to be paid;

(2) to p a y  the  s u b c o n t r a c t o r  all r e t a i n a g e  due u n d e r  the

subcontract w i t h i n  e i g h t  calen dar days a f t e r  final p a y m e n t  is received 

from the state or p o l i t i c a l  s u b d i v i s i o n  or after the n o t i c e  period 

under A S  36.25.020(b) expires, w h i c h e v e r  is later;

(3) to p a y  the s u b c ontractor i n t erest on an a m ount that is 

not pai d in a c c o r d a n c e  w i t h  (1) or (2) o f  this s u b s e c t i o n  for the 

period b e g i n n i n g  on the d a y  after the r e q u i r e d  p a y m e n t  date a n d  ending 

on the day on w h i c h  p a y m e u  o f  the amount due is made; the interest 

shall be c o m pu ted at an i n t erest  rate that is equ al to the amount set 

out in AS 45.45.010(a);

(4) to p a s s  t h r o u g h  to the s u b c o n t r a c t o r  the retainage

interest under A S  3 6 . 90.250(a) that is a t t r i b u t a b l e  to the retainage

w i t h h e l d  from the subcontract or.
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(b) A  subc on t r a c t o r  on a p u b l i c  construction or p u b l i c  works 

c o n t r a c t  shall include in eac h sub contract under w h i c h  a p e r s o n  agrees 

to p r o vide the s u b c o n t r a c t o r  w i t h  services, other than as an employee, 

or supplies to be u s e d  in the p u b l i c  construction or p u b l i c  works 

p r o j e c t  a clause that r e q u i r e s  the subcontractor

(1) to p a y  the p e r s o n  for satisfactory p e r f o r m a n c e  under 

the subcontract w i t h i n  e i ght calendar days after r e c e i v i n g  payment 

f r o m  w h i c h  the person is to b e  paid;

(2) to pay the p e r s o n  all retainage due u n d e r  the s u b c o n­

tract w i t h  the p erson w i t h i n  eight calendar days after the s u b c o n t r a c­

tor receive s its share of the state-held retainage f r o m  the prime 

c o n t r a c t o r  or another subcontrac tor;

(3) to p a y  the p e r s o n  interest on a n  a m ount that is not

p a i d  in accordanc e w i t h  (1) or (2) of this subsec t i o n  f o r  the period 

b e g i n n i n g  on the day a fter the r e q u ired payment date and e n d i n g  on the 

day on w h i c h  payment of the amount due is made; the i n t e r e s t  shall be

c o m p u t e d  at an interest rate that is equal to the a m o u n t  set out m

AS 4 5 . 4 5 . 010(a) ;

(4) to pass t h r o u g h  to the person the r e t a i n a g e  interest

u n d e r  AS 36.90.250(a) that is a t t r i b u t a b l e  to r e t a i n a g e  w i t h h e l d  from 

the person.

Sec. 36.90.220. O P T I O N A L  CONTRACTUAL TERMS. N o t w i t h s t a n d i n g  

AS 3 6 . 9 0.210 and 36.90.230, the prime contractor or a s u b c o n t r a c t o r  

m a y  n e g o t i a t e  and include in a public construction or p u b l i c  works 

s u b c o n t r a c t  a provision that

(1) permits the p r i m e  contractor or a s u b c o n t r a c t o r  to

r e t a i n  w i t h o u t  cause and u n d e r  m u t u a l l y  agreeable terms and conditions 

a s p e c i f i e d  percent age of a p r o g r e s s  payment o t h e r w i s e  due to the 

s u b c o n t r a c t o r  for s a t i s f a c t o r y  performance u n d e r  the sub con t r a c t  

CSHB 2 8 4 (L&C) -4-
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w i t h o u t  incurring an o b l i g a t i o n  to p a y  interest on the retainage, 

e xcept for interest u n d e r  AS 3 6 . 9 0 . 2 5 0 ( a )  that is a t t r i b u t a b l e  to 

r etainage, including w a r r a n t y  r etainage, w i t hheld  from  the s u b c o n t r a c­

tor; w h e n  m aki ng the provision, the parties may c o n s i d e r  the a b i l i t y  

of the s u b c o n t r a c t o r  to f u r nish p e r f o r m a n c e  and p a y m e n t  bonds;

(2) permits the p r i m e  c o n t r a c t o r  or a s u b c o n t r a c t o r  to

de t e r m i n e  that part or all of a s ubcontract or's r e q u e s t  for p a y m e n t  

m a y  b e  w i t h h e l d  for u n s a t i s f a c t o r y  p e r f o r m a n c e  u n d e r  the subcontract; 

and

(3) permits the p r i m e  c o n t r a c t o r  or a s u b c o n t r a c t o r  to

w i t h h o l d  p a yment for u n s a t i s f a c t o r y  p e r f o r m a n c e  w i t h o u t  i n c u r r i n g  an

o b l i g a t i o n  to pay interest for late payment, if a n o t i c e  complying 

w i t h  AS 36.90.240 has b e e n  p r e v i o u s l y  furnished to the s u b c o n t r a c t o r  

a n d  a copy of the n o t i c e  is f u r n i s h e d  to the c o n t r a c t i n g  o f ficer of 

the state or p o l i tical subdivision.

Sec. 36.90.230. W I T H H O L D I N G  P A Y M E N T  FOR U N S A T I S F A C T O R Y  P E R F O R­

MANCE. (a) If the p r i m e  c o n t r a c t o r  o n  a p u b l i c  c o n s t r u c t i o n  or

p u b l i c  wor ks contract, after m a k i n g  a r e que st for p a y m e n t  to the state 

or p o l i t i c a l  s u b d i v i s i o n  bu t b e f o r e  p a y i n g  a s u b c o n t r a c t o r  for the 

s u b c o n t r a c t s . 's p e r f o r m a n c e  c o v e r e d  b y  the payment request, discovers 

that part or all of the payment o t h e r w i s e  due to the s u b c o n t r a c t o r  is 

s u b j e c t  to w i t h h o l d i n g  from the s u b c o n t r a c t o r  u n d e r  the s u b c o n t r a c t  

for u n s a t i s f a c t o r y  performance,  the p r i m e  contractor m a y  w i t h h o l d  the 

a moun t as allowed u n d e r  the subcon t r a c t .  If the prim e c o n t r a c t o r  

w i t h h o l d s  an amount u n d e r  this subsection, the prime c o n t r a c t o r  shall

(1) give the s u b c o n t r a c t o r  a notice c o m p l y i n g  w i t h  AS 36.- 

9 0.240 as soon as p r a c t i c a b l e  a f t e r  d e t e r m i n g  the cause for the w i t h­

h o l d i n g  but before the due date f o r  the s u b contractor payment;

(2) give the c o n t r a c t i n g  o f f i c e r  of the state or political

-5- CSHB 2 8 4 (L&C)
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subdiv i s i o n  a copy o f  the n o t i c e  f u r n i s h e d  to the s u b c o n t r a c t o r  under

(1) of this subsections

(3) p a y  the s u b c o n t r a c t o r  w i t h i n  eight c a l e n d a r  days after 

correcti on of the identi fied s u b c o n t r a c t o r  p e r f o r m a n c e  deficiency.

(b) If the pri me c o n t r a c t o r  does not c o mply  w i t h  the n o t i c e  and 

payment requi rements of (a) c f  this section, the contra c t o r  shall pay 

the s u b contract or interest on the w i t h h e l d  a mount f r o m  the eighth 

calend ar day at an interest rate that is equal to the a mo unt set out 

in AS 45.45.010(a).

Sec. 36.90.240. FORM OF C E RTAIN NOTICES. A  notice u n d e r  AS 36.- 

90.220(3) or 36.90.230(a)(1) must be in w r i t i n g  and m u s t  state the 

amount b e i n g  withheld, the spec ific causes for the w i t h h o l d i n g  u nder 

the terms of the subcontract, and the re medial action s to be taken by 

the subco ntractor to receive p a y m e n t  of the amount withheld.

Sec. 36.90.250. RETAINAGE. (a) The state or a p o l i t i c a l  s u b d i­

vision of the state shall p a y  to the prime c o n t r a c t o r  interest on 

retainage, including w a r r a n t y  retainage, on a contract for public 

const r u c t i o n  or p u b l i c  works at an intere st rate that is equal to the 

amount set out in AS 45.45.010(a). Interest on r e t a i n a g e  accrues from 

the date of approval of a pay r e q uest  u n t i l  the date of p a y m e n t  to the 

contractor.

(b) A  political subdivision that receives a state grant for a 

public c o nstruction  or p ubl ic works p r o j e c t  m a y  use m o n e y  f r o m  the 

state grant to pa y the interest u n d e r  (a) of this section.

(c) A political subdiv i s i o n  that has a p o p u l a t i o n  of 500 or less 

is exempt f r o m  the payment of i nterest u n d e r  (a) of this section.

Sec. 36.90.260. M I S C E L L A N E O U S  PROVISIONS. In AS 3 6 . 9 0 . 2 1 0  - 

36.90.290,

(1) a payment is c o n s i d e r e d  to be made w h e n  m a i l e d  or 

CSHB 2 8 4 (L&C) -6-
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p e r s o n a l l y  d e l i v e r e d  to the p a r t y  bei ng paid;

(2) a payment is c o n s i d e r e d  to be r e c e i v e d  w h e n  it is

e ndorsed for payment, if it is a check;

(3) an invoice is c o n s i d e r e d  to be r e c e i v e d  w h e n  it is

d a t e - s t a m p e d  or oth erwise m a r k e d  as delivered; if the invoice is not 

d a t e - s t a m p e d  or otherwis e m a r k e d  as delivered, the date of the invoice 

is cons id e r e d  to be the date w h e n  the invoice is received.

Sec. 36.90.270. W A I V E R  OF P R O V I S I O N S  P ROHIB ITED. A  co ntr a c t  

p r o v i s i o n  that waives a p r o v i s i o n  r e q u i r e d  by AS 36.90.200 - 36.90.290  

is void.

Sec. 36.90.290. DEFINITIONS. In AS 3 6 . 9 0 . 2 0 0  - 36.90.290,

(1) "prime contra c t o r "  means a p e r s o n  r e q u i r e d  to be r e g i s­

tered u n d e r  AS 08.18 w h o  has a c o n tract w i t h  the sta te or a p o l i t i c a l

s u b d i v i s i o n  of the state to p r o v i d e  m a t e r i a l s  or services, other than

as an employee, for a p u b l i c  c o n s t r u c t i o n  or p u b l i c  w o r k s  project;

(2) "subco n t r a c t o r "  m eans a p e r s o n  at any level, o t h e r  than 

a prime contractor, who provides m a t e r i a l s  or services, other than as 

an employee, to be u s e d  in a p u b l i c  c o n s t r u c t i o n  or public works 

p r o j e c t .

* Sec. 2. AS 37.05.285(d) is a m ende d to read:

(d) This section does not apply

(1) if the cost of the goods or services p u r c h a s e d  exceeds

$500,000;

(2) to p a yment for specific goods or servic es in disp ute 

a f t e r  a seller of goods or services receives n o t i c e  from the state 

o f f i cial r e s p o n s i b l e  for a u t h o r i z i n g  p a yment for g oods and services 

that the amount of the invoice or q u a lity of s p e cific goods or s e r­

vices is in dispute and s t ating the reasons for the dispute; the state 

a g e n c y  shall pay for the specific goods or services in disp ute w i t h i n

-7- CSHB 2 8 4 (L&C)
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30 days after r e s o l u t i o n  o f  the dispute; or

(3) to a contract c o v e r e d  b y  A S  3 6 . 9 0 . 2 0 0  

[AS 36.90.010].

* Sec. 3. A S  36.90.010 is repealed.

Sec. 4. This Act applies  to p u b l i c  c o n s t r u c t i o n  and 

c ontracts that are e n t e r e d  into on or after the e f f e c t i v e  date

* Sec. 5. This A c t  takes effect J u l y  1, 1989.

WORK D RA FT

- 36.90.290

p ublic works 

of this Act.
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