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FISCAL NOTE ANALYSIS

CSHB 146 (L&C)

The bill repeals and reenacts AS 08.02.020, Immunity and Indemnity Related to
Licensing Functions. The bill also makes several amendments to AS 08.64
regarding the State Medical Board. Section 3 adds a new provision to the
medical statutes requiring the board to maintain records on licensees
concerning malpractice actions and the outcome of each action.

The board is also required to peiiodically review the records and determine if
the licensee should be found professionally incompetent. To assist the board in
determining whether a licensee is professionally incompetent and to ensure that
licensees report malpractice claims and the outcome to the board as required in
Section 25, this fiscal note provides costs of personal services only for a seasonal
Investigator Il position, six months. Range 16A.

6194D-2/12590a
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MEMORANDUM January 23, 1990

SUBJECT: Sectional Analysis
(CSHB 146(L&C))

TO: Representative Dave Donley, Chair
Labor and Commerce Committee

FROM: Terri Lauterbach”w/an
Legislative Counsel

In my preparation of CSHB 146(L&C), your iInstructions were
to use material provided on behalf of the State Medical
Board if i1t was new, but to keep the 4/25/89 language of the
CS 1n other respects. |If material from the Board conflicted
with 4/25/89 language, you instructed me to retain the
4/25/89 language.

Following is the brief sectional analysis you requested:

Sec. 1. Includes new Board-requested immunity and indemnity
provisions. I would have preferred to use the usual Immuni-
ty language about not being liable for damages, but the
Board seemed to think that would not be sufficient. I am
not certain whether prohibiting an action is broader than
providing immunity, so | have provided for both In this sec-
tion. If this section continues to prompt questions from
the Board, 1 would like your permission to contact the At-
torney General®s Office to see why attorneys there might
have advised the Board that current immunity provisions of-
fer only "flimsy to nonexistent' protection. The indemnity
provision is modeled on language relating to school boards
and the Boara of Regents, AS 14.12.115 and AS 14.40.175.

The title of the bill has been broadened considerably to
cover the broad application of this section beyond medical
licensing.

Sec. 2. As requested by the Board, provides contracting
authority for the State Medical Board with respect to pri-
vate professional organizations for impaired medical profes-
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sionals programs. Covers these organizations with the immu-
nity and indemnity provisions accorded the Board.

Sec. 3. Retains 4/25/89 Ilanguage about malpractice actions.

Sec. 4. As requested by the Board, retains 4/25/89 language
providing for verification of applications. Retains
4/25/89 language about requiring an applicant to describe
the applicant®s medical work history.

Sec. 5. Retains 4/25/89 language about medical malpractice
civil actions and about Board actions when national data
bank 1nformation is not available.

Secs. 6-7. Retains technical amendments from the 4/25/89
draft.

Sec. 8. Changes requirements for graduates of foreign medi-
cal schools, as requested by the Board.

Secs. 9 - 10. Retains 4/25/89 changes regarding personal
interviews.

Sec 11. Adds Board-requestci language relating to licenses
surrendered iIn other jurisdictions.

Sec. 12. Adds Board-requested language changing the ex-
amination requirement for licensure by credentials.

Secs. 13 - 14. Amend current temporary permit requirements
to read as the Board requested.

Sec. 15. Retains 4/25/89 requirement that a personal inter-
view IS required.

Sec. 16. Adds the Board-requested changes to the locum
tenens permit statute.

Secs. 17 - 18. Retain 4/25/89 requirement of a personal
interview.

Sec. 19. Adds Board-requested language to limit these per-
mits in duration.

Sec. 20. Adds Board-requested language on retired status
permits and courtesy licenses to previous language requiring
an interview.
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Sec. 21. Adds Board-requested language allowing sanctions
for treatment with amphetamine-type substances. Adds a re-
striction to Board determinations of professional i1ncompe-
tence when unconventional practices have been used by a li-
censee.

Sec. 2. Adds Board-requested language to "broaden'™ their
reporting responsibility to include actions related to per-
mits. 1 have included this section for the sake of dis-
cussion only. ITf 1t iIs retained iIn the draft, there are
many other sections iIn AS 08.64 where "permits'™ should be
added, i1ncluding the disciplinary, refusal, suspension, and
surrender statutes cited iIn AS 08.64.335. IT the Board
thinks "permits"” needs to be added in AS 08.64.335, where
does i1t think 1itis getting its authority to discipline per-
mittees under AS 08.64.331 or to suspend or takesurrendered
permits under AS08.64.332 and 08.64.334? Those statutes

refer only to licenses. Ithink the better view 1is to in-
terpret "license"™ throughout the chapter to include "per-
mits'.

Sec. 23. Adds Board-requested language applying immunity
and indemnity provisions to investigative committees. |1
think this language is redundant to that iIn section 1, but
doesn®"t hurt anything by being here.

Sec. 24. Adds Board-requested language concerning organiza-
tions that help substance abusers.

Sec. 25. Retains 4/25/89 language about malpractice claims.

Sec. 26. Adds Board-requested language relating to the use
of "M.D."™ iIn a person®s title.

Secs. 27 - 29. Amend the Administrative Procedure Act to
add Board-requested language restricting the use of stays,
injunctions, and restraining orders in licensing matters. |
used the alternative language suggested by the Board rather
than their first choice because i1t is more general. The
language of the Board®"s first choice, by listing only the
situations under which a stay (etc.) could be granted car-
ries the risk that the list might, despite our best efforts,
turn out to be underinclusive In an 1mportant way. The al-

ternative language is more comprehensive and applicable in
all foreseeable situations.
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Sec. 30. Retains 4/25/39 language requiring a report by the
Board in 1991 .

Sec. 31. Refers to the court rule changes that will require
two-thirds votes.

Sec. 32. Immediate effective date.

TL :gc
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Original sponsor(s): RULES/GOVERNOR

IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 146 (L&O)
IN THE LEGISLATURE uF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to occupational licensing; amending
Rules 205, 603, and 611(d), Alaska Rules of Appellate
Procedure, and Rules 62 and 65, Alaska Rules of Civil
Procedure; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 08.02.020 is repealed and reenacted to read:

Sec. 08.02.020. IMMUNITY AND INDEMNITY RELATED TO LICENSING
FUNCTIONS. (@ An action for damages may not be brought against a
person who is or was a witness or 1Investigator for, or a member,
employee, agent, or consultant of a board established under this
title, the Department of Commerce and Economic Development, or a peer
review committee established to review a licensing matter as a result
of an act or omission that occurred “uring the good faith performance
of actions related to and within the scope of functions of the board,
department, or committee under this title.

() A person who is or was a witness or iInvestigator for, or a
member, employee, agent, or consultant of a board established under
this title, the department, or a peer review committee established to
review a licensing matter is not liable for civil damages as a result
of an act or omission that occurred during good faith performance of
actions related to and within the scope of functions of the board,
department, or committee under this title.

(c0 The state shall 1iInsure or iIndemnify and protect a person

described, In (b) of this section against financial loss and expense,
-1- CSHB 146 (L&C)
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including reasonable legal fees and costs, arising out of a claim,
demand, suit, or judgment by reason of alleged negligence, alleged
violation of civil rights, or alleged wrongful act resulting in death
or bodily injury or accidental damage to or destruction of property if
theperson at the time of the act or omission on which the claim,
demand, suit, or judgment 1is based was iIn good faith performing
actions related to and within the scope of functions of the board,
department, or peer review committee under this title.

Sec. 2. AS 08.64.101 1is amended to read;

Sec. 08.64.101. DUTIES. The board shall

(1) examine and issue licenses to applicants;

@ develop written guidelines to ensure [INSURE] that
licensing requirements are not unreasonably burdensome and the 1issu-
ance of licenses is not unreasonably withheld or delayed;

A submit an annual vreport of its proceedings to the
governor, including a statement of money received and disbursed;

@ after a hearing, impose disciplinary sanctions on
persons who violate this chapter [,] or the regulations or orders of
the board;

o) adopt regulations ensuring [INSURING] that renewal of
licenses is contingent upon proof of continued competency on the part
of the licensee; and

(6) contract [COORDINATE] with private professional organi-
zations to establish an impaired medical professionals program to
identify, confront, and treat persons licensed under this chapter who
abuse addictive substances; a contractor and agents of the contractor
are considered agents of :he board when performing duties related to a
contract formed under this paragraph; the contractor and its agents

are entitled to immunity and indemnity under AS 08.02.020.

CSHB 146 (L&C) -2-
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* Sec. 3. AS 08.64.130 is amended by adding new subsections to read:

() The board shall maintain records for each person licensed
under this chapter concerning malpractice actions and their outcomes
as reported under AS 08.64.200(a) and 08.64.345. The board shall
periodically review these records to determine if the licensee should
be found to be professionally incompetent under AS 08.64.326(a)(8)(A).

(¢ The board shall make available to the public the information
maintained under @ and () of this section for each person licensed
under this chapter.

* Sec. 4. AS 08.64.190 is amended to read:

Sec. 08.64.190. CONTENTS OF APPLICATION. The application must
[SHALL] state the name, age, residence, the duration of residence, the
time spent in medical or osteopathy study, the place, year®. and school
in which degrees were granted, the applicant®s medical work history.
and other iInformation the board considers necessary. The application
shall be made under oath. The board may verify information in the
application through direct contact with the appropriate schools,

medical boards, or other agencies that can substantiate the informa-

tion .
* Sec. 5. AS 08.64.200 is amended to read:
Sec. 08.64.200. QUALIFICATIONS OF PHYSICIAN APPLICANTS. @

Except Tfor foreign medical graduates as specified in AS 08.64.225,

each physician applicant shall

(1) [REPEALED

@1 submit a certificate of graduation from a legally
chartered medical school accredited by the Association of American
Medical Colleges and the Council on Medical Education of the American
Medical Association;

@ [ submit a certificate from a recognized hospital

-3 - CSHB 146 (L&C)
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certifying that the applicant has satisfactorily performed the duties
of resident physician or intern for a period of one year;
©)) submit a list of medical malpractice civil actions

filed against the applicant, including an explanation of the outcome

of each action;

@ not have a license to practice medicine in another
state, province, or territory which is currently suspended or revoked
for disciplinary reasons; and

(5) be a citizen of the United States or be lawfully admit-
ted for permanent residence.

) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded 1in the nationwide
disciplinary data bank of the Federation of State Medical Boards. |If
the ohvsician applicant was licensed or practiced in a jurisdiction
that does not record information with the data bank of the Federation
of State Medical Boards, the board shall contact the medical regula-
tory body of that jurisdiction to obtain comparable information about
the applicant.

* Sec. 6. AS 08.64.205 is amended to read:

Sec. 08.64.205. QUALIFICATIONS FOR OSTEOPATH APPLICANTS. Each
osteopath applicant shall meet the qualifications prescribed in
AS 08.64.200(@ () - T15) [AS 08.64.200(a)(4) AND (5)] and shall

(1) submit a certificate of graduation from the legally
chartered school of osteopathy approved by the board;

(@ submit a certificate from a hospital approved by the
American Medical Association or the American Osteopathic Association
which certifies that the osteopath has satisfactorily completed and
performed the duties of intern or resident physician for one year;

(3 take the examination required by AS 08.64.210 or be

CSHB 146 (L&C) -4-
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certified to practice by the National Board of Examiners for Osteo-
pathic Physicians and Surgeons.
Sec. 7. AS 08.64.209(a) 1is amended to read:

@ Each applicant who desires to practice podiatry shall
the qualifications [QUALIFICATION] prescribed in AS 08.64.200falm
and (4) [AS 08.64.200(a)(4)] and shall

QO submit a certificate of graduation from a legally
chartered school of podiatry approved by the board;

@ take the examination required by AS 08.64.210; the
State Medical Board shall call to its aid a podiatrist of known abil-
ity who is licensed to practice podiatry to assist in the examination
and licensure of applicants for a license to practice podiatry;

©)) meet other qualifications of experience or education
which the board may require.
Sec. 8. AS 08.64.225 is amended to read:

Sec. 08.64.225. FOREIGN MEDICAL GRADUATES. Applicants who are
graduates of medical colleges not accredited by the Assoc:ation of
American Medical Colleges and the Council on Medical Education of the
American Medical Association must [OR ONE OF ITS AGENCIES SHALL] meet
the requirements of AS 08.64.200(a) (@ - 151 and 08.64.255. [AS 08.-
64.200(a)(3), & AND ()] and must have passed examinations as spec-
ified by the board in regulations [AN EXAMINATION AND BE CERTIFIED BY
THE EDUCATION COUNCIL ON FOREIGN MEDICAL GRADUATES,] or be licensed by
examination 1In another state or territory of the United States or
province or territory of Canada.

Sec. 9. AS 08.64.230(a) is amended to read:

@ IfT the physician applicant passes the examination and

the requirements of AS 08.64.200 and 08.64.255. the board shall grant

a license to the applicant to practice medicine in the state.

-5 - CSHB 146 (L&C)
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* Sec. 10. AS 08.64.230(b) 1i1s amended to read:

(0)) IT the osteopath applicant passes the examination and me
the requirements of AS 08.64.205 and 08.64.255. the board shall grant
a license to the applicant to practice osteopathy in the state.
* Sec. 11. AS 08.64.240(a) 1is amended to read:
(@ The board may not grant a license if
(1) the applicant fails or cheats during the examination?
@ the applicant nas surrendered a license in another
jurisdiction while under investigation and the 1license has not been
reinstated in that jurisdiction;
(3 the board determines that the applicant is profession-
ally unfit to practice medicine or osteopathy in the state; or
@ [(3)] the applicant fails to comply with a requirement
of this chapter.
* Sec. 12. AS 08.64.250 is amended to read:

Sec. 08.64.250. LICENSE BY CREDENTIALS. The board may waive the
examination requirement and license by credentials if the physician or
podiatry applicant meets the requirements of AS 08.64.200 or 08.64.-

209, submits proof of continued competence as required by regulation,

pays the required fee and has

(@)) an active license from a board of medical examiners
established under the laws of a state or territory of the United
States or a province or territory of Canada issued after thorough
examination; or

(@ passed an examination as specified [GIVEN] by the board
in regulations [NATIONAL BOARF" OF MEDICAL EXAMINERS OR THE FEDERATION
OF STATE MEDICAL BOARDS OF THE UNITED STATES IF THE APPLICANT IS A
PHYSICIAN, OR PASSED AN EXAMINATION GIVEN BY THE NATIONAL BOARD OF

PODIATRY EXAMINERS IF THE APPLICANT IS A PODIATRIST].

CSHB 146 (L&C) -6-
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* Sec. 13. AS 08.64.270 is amended to read:

Sec. 08.64.270. TEMPORARY PERMITS. @ The board may issue a
temporary permit to a physician applicant, osteopath applicant, or
podiatry applicant who meets the requirements of AS 08.64.200, 08.64.-
205, [OR] 08.64.209. or 08.64.225 and pays the required fee.

() A temporary permit issued under this section 1is valid for
six [EIGHT] months and shall be reviewed bv the board at the nexti
regularly scheduled board meeting that occurs after its 1issuance [OR
UNTIL THE BOARD MEETS TO CONSIDER THE APPLICATION, WHICHEVER OCCURS
FIRST].

© A temporary permit issued under this section may not be
renewed [AT THE BOARD®"S DISCRETION ONE TIME ONLY].

* Sec. 14. AS 08.64.270 is amended by adding new subsections; to read:

(d The fee for a permit issued under this section is one-fourth
of the fee for a biennial license, plus the appropriate application
fee.

(¢ Upon application by the permittee and approval of the board,
a permit issued under this section may be converted to a biennial
license upon payment of the biennial fee minus the six-month permit
fee paid under (d) of this section, plus the appropriate application
fee.

* Sec. 15. AS 08.64.272(b) 1is amended to read:

) For the [limited purpose of residency or internship,
board may issue a permit to an applicant without examination if the
applicant meets the requirements of AS 08.64.200Ca) () [AS 08.64.-
200(a)(2)] and applicable regulations of the board, meets the reguire-
ments of AS 08.64.279. pays therequired fee, and has been accepted by

an eligible institution in the state for the purpose of residency or

internship.

-7 - CSHB 146 (L&C)



* Sec. 16. AS 08.64.275(a) 1is amended to read:

(@ A member of the board or its executive secretary may grant a
temporary permit to a physician or osteopath for the purpose of sub-
stituting for another physician or osteopath licensed iIn this state.
The permit is valid for 60 [120] consecutive days. IT circumstances
warrant, an extension of the permit may be granted by the board.

* Sec. 17. AS 08.64.275(b) 1is amended to read:

() A physician applying under (a) of this section shall pay the
required fee and shall meet the requirements ~fFAS 08.64.200 and
08.64.279. In addition, the physician shall submit evidence of hold-
ing a license to practice medicine iIn a state or territory of the
United States or in a territory or province of Canada.

* Sec. 18. AS 08.64.275(c) 1is amended to read:

© An osteopath applying under (@) of this section shall pay
the required fee and shall meet the requirements of AS 08.64.205 and
08.64.279. In addition, the osteopath shall submit evidence of hold-
ing a license to practice in a state or territory of the United States
or In a territory or province of Canada.

* Sec. 19. AS 08.64.275 is amended by adding a new subsection to read:

(e Permits and extensions of permits issued under this secti
to an individual are not valid for more than 240 days during any
consecutive 24 months.

* Sec. 20. AS 08.64 1i1s amended by adding new sectionsto read:

Sec. 08.64.276. RETIRED STATUS LICENSE. (@ Onretiring from
practice and payment of an appropriate one-time fee, a licensee 1in
good standing with the board may apply for the conversion of c\n active
or 1inactive license to a retired status license. A person holding a
retired status license may not practice medicine, osteopathy, or

podiatry in the state. A retired status license is valid for the life

CSHB 146 (L&C) -8-
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of the license holder and does not require renewal. A person holdi
a retired status license is exempt from AS 08.64.312.

() A person with a retired status license may apply for a
licensure. Before 1issuing an active license under this subsectioi
the board may require the applicant to meet reasonable criteria c
determined under regulations of the board, that may include submissic
of continuing medical education credits, reexamination requirements
physical and psychiatric examination requirements, an interview wit
the entire board, and review of information in the national data bar,
of the National Federation of State Medical Boards.

Sec. 08.64.277. COURTESY LICENSE. The board, by regulation, ma
set criteria for issuing a temporary courtesy license to a medical o
osteopathic physician or a podiatrist who accompanies an iInterstate o
international sporting team or contingent participating in activitie:
in the state. The term of a license 1issued under this section 1i:
limited to the duration of the team®s or contingent®s presence in th(
state, up to a maximum of 45 days. A license issued under this sec-
tion authorizes the licensee"s scope of practice in the state tc
include only the team or contingent members, their dependents, anc
foreign nationals who are accompanying the group if it is an interna-
tional group.

Sec. 08.64.279. INTERVIEW REQUIRED FOR PERMITS. An applicant
for an intern permit, a resident permit, or a temporary permit for
locum tenens practice must be interviewed in person by at least one
member of the board or by the executive secretary of the board.

Sec. 21. AS 08.64.326(a) 1is amended to read:

(@ The board may impose a sanction if the board finds after a

hearing that a licensee
(1) secured a license through deceit, fraud, or intentional

-9 - CSHB 146 (L&C)
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misrepresentation;

(2) engaged in deceit, fraud, or intentional misrepresenta-
tion while providing professional services or engaging in professional
activities;

(3 advertised professional services in a false or mislead-
ing manner;

@ has been convicted, including conviction based on a
guilty plea or plea of nolo contendere, of

A a fTelony or other crime if the felony or other
crime 1iIs substantially related to the qualifications, functions,
or duties of the licensee; or

® a crime involving the unlawful procurement,, sale,
prescription” or dispensing of drugs;

o) has procured, sold, prescribed”™. or dispensed drugs in
violation of a law, regardless of whether there has been a criminal
action;

®) intentionally or negligently permitted the performance
of patient care by persons under the licensee®"s supervision that does
not conform to minimum professional standards even if the patient was
not injured;

a failed to comply with this chapter, a regulation
adopted under this chapter, or an order of the board;

(8 has demonstrated

A professional incompetence, gross negligence”™ or
repeated negligent conduct; the board may not base a finding of
professional incompetence solely on the basis that a licensee"s
practice 1is unconventional;

® addiction to, severe dependency on, or habitual

overuse of alcohol or other drugs that [WHICH] impairs the

CSHB 146 (L&C) -10-
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licensee"s ability to practice safely;
© unfitness because of physical or mental
ity;

© engaged in unprofessional conduct or in lewd
conduct 1in connection with the delivery of professional services tc
patients;

(10) has violated AS 18.16.010;

(11 has violated any code of ethics adopted by regulation
by the board;

a2 has denied care or treatment to a patient or person
seeking assistance from the physician if the only reason for the
denial 1is the fTailure or refusal of the patient to agree to arbitrate
as provided in AS 09.55.535(Ca); [OR]

(13) has had a license or certificate to practice medicine
in another state or [,] territory of the United States”™, or a province
or territory of Canada suspended or revoked unless tne suspension or
revocation was caused by the failure of the licensee to pay Tfees to
that state, territory”, or province; or

(14) has prescribed. ordered. dispensed, administered,
supplied, sold, or given an amphetamine, sympathomimetic amine drug,
or compound identified as a schedule 11A controlled substance under
AS 11.71.150 to or for a person except for the

A treatment of attention deficit disorder (hyper-
kinesis) . narcolepsy, drug-induced brain dysfunction, or epilep-
Sy

(B) differential diagnostic evaluation of depression;

© treatment, of up to three weeks®"™ duration, of
depression shown to be refractory to other therapeutic modalities
but only if the patient is hospitalized, 1is over the age of 60.

-11- CSHB 146 (L&C)
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suffers from 1involutional depression, and, in the licensee"s
clinical judgment, would probably die during the period that
would be necessary to achieve Tull therapeutic effects of other
antidepressant medications; treatment with these other anti-
depressant medications shall be simultaneously commenced with the
other treatment authorized under this paragraph, unless medically

contraindicated;

() clinical 1investigation of the effects of f
or compounds; the 1investigative protocol for an investigation
authorized under this paragraph shall be submitted to the board
and approved by it before the investigation begins.

* Sec. 22. AS 08.64.335 is amended to read:

Sec. 08.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE SUS-
PENSION OR SURRENDER. The board shall promptly report to the Fed-
eration of State Medical Boards for inclusion in the nationwide disci-
plinary data bank Ulicense and permit refusals under AS 08.64.240,
actions taken by the board under AS 08.64.331, and license and permit
suspensions or surrenders under AS 08.64.332 or 08.64.334.

* Sec. 23. AS 08.64.336(c) is amended to read:

© Upon receipt of a report under (@ or () of this section,
the board shall investigate the matter and, upon a Ffinding that there
is reasonable cause to believe that the person who 1is the subject of
the report is a danger to the health or welfare of the public or to
the person®s patients, the board may appoint a committee of three
qualified physicians to examine the person and report its findings to
the board. A physician appointed under this subsection is considered
an agent of the board for the limited purpose of this section and is
entitled to immunity and indemnity under AS 08.02.020. Notwithstand-

ing the provisions of this subsection, the board may summarily suspend

CSHB 146 (L&C) ~12-
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a license under AS 08.64.331(c) before appointing an examining commit-
tee or before the committee makes or reports its findings.
Sec. 24. AS 08.64.336(e) 1is amended to read:

e A physician, hospital, [OR] hospital committee, or private
professional organization contracted with under AS 08.64.10116) to
identify, confront, and treat individuals licensed under this chapter
who abuse addictive substances that 1in go:d faith submits a report
under this section or participates in an 1investigation or judicial
proceeding related to a report submitted under this section 1is immune
from civil or criminal liability for the submission or participation.

Sec. 25. AS 08.64 is amended by adding a new section to Article 2 to

Sec. 08.64.345. REPORTS OF MALPRACTICE CLAIMS. A person 1li-
censed under this chapter shall report in writing to the board any
medical malpractice civil action Tfiled against the person within 30
days after having actual knowledge that the civil action has been
filed. The licensee shall also report in writing to the board con-
cerning the outcome of each medical malpractice civil action filed.
This report shall be made within 30 days of termination of the civil
action and shall indicate whether damages have been or are to be paid
by the licensee to the plaintiff, whether by jJudgment or under a
settlement.

Sec. 26. AS 08.64.380(7) 1is amended to read:
@ “"practice of medicine” or "practice of osteopathy”
means:
A for a fee, donation or other consideration, to
diagnose, treat, operate on, prescribe for, or administer to, any
human ailment, blemish, deformity, disease, disfigurement, dis-

order, injury, or other mental or physical condition; or to

13- CSHB 146 (L&C)
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attehipt to perform or represent that a person is authorized to

perform any of the acts set out iIn this subparagraph?

®) to use or publicly display a title 1iIn cc
with a person®s name including "doctor of medicine,"™ 'physician,"
“"M.D.,"™ or "doctor of osteopathic medicine"” or "D.O." or a spe-
cialist designation including "surgeon," '"dermatologist,”™ or a

similar title in such a manneras [, OR ANY TITLE WHICH TENDS] to

show that the person is willing or qualified to diagnose ortrea

the sick or injured;

* Sec. 27. AS 44.62.570(F) 1is amended to read:

@® Except as provided in (i) of this section, the [THE] court
in which proceedings under this section are started may stay the
operation of the administrative order or decision until

(1) the court enters judgment;

(@ a notice of further appeal from the jJudgment is fFfiled;
or

(@) the time for Ffiling the notice of appeal expires.
Sec. 28. AS 44.62.570(h) 1is amended to read:

W) If further appeal is taken, the supreme court may, 1iIn its
discretion, stay the superior court judgment or agency order, except
as provided in () of this section.

Sec. 29. AS 44.62.570 is amended by adding a new subsection to read:

() A court or justice may not, pending appeal, stay, temporari-
ly enjoin, or issue a restraining order against, the portion of an
administrative decision under which a Jlicense, permit, or similar
credential has been denied under AS 08 or under which a disciplinary
sanction has been imposed under AS 08 unless the person requesting the

stay, 1injunction, or order demonstrates to the satisfaction of the

court or justice that

CSHB 146 (L&C) ~14-
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(1) the person is likely to prevail on appeal;

(@ the person is likely to suffer irreparable harm without
the stay, iInjunction, or order;

() the stay, 1injunction, or order is not likely to have
substantially harmful effects on other parties to the proceedings; and

(@) irreparable damage to the public is not likely to result
from the stay, injunction, or order.

* Sec. 30. The State Medical Board shall submit to the legislature by
January 30, 1991, a report containing 1its recommendations for statutory
changes necessary to implement the following policies:

(1 there should be an annual board review of the medical mal-
practice claim history of physicians licensed in the state;

(@ there should be a board review of the medical malpractice
claim history of license applicants;

(@ during review under (1) and (2 of this section, the board
should determine whether the physician or applicant acted with gross negli-
gence and whether practice by the physician or applicant might pose a
danger to the public health or safety;

(@ the board should be able to deny or revoke a license 1if
practice by a person might pose a danger to the public health or safety,
based on its review of the person®s medical malpractice claim history,
unless the board determines that suspension or license restrictions would
be sufficient to protect the public health and safety;

(B) reviews of medical malpractice claim history should include
claims fTiled and cases concluded by judgment or settlement.

* Sec. 31. COURT RULE CHANGES. AS 44.62.570(f) and (h), as amended by
secs. 27 and 28 of this Act, and AS 44 .62.570(J), as enacted by sec. 29 of
this Act, have the effect of amending Rules 205, 603, and 611(d), Alaska

Rules of Appellate Procedure, and Rules 62 and 65, Alaska Rules of Civil
-15- CSHB 146 (L&C)
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limiting the circumstances

may, pending appeal, issue a stay,

preliminary injunction, or

order against certain administrative decisions.

* Sec. 32.

14 6 (L&C)

This Act takes effect

immediately under AS 01.10
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HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE EO. BOXV, JUNEAU 9811 Et O.
(907) 465-3892 - *SIE-v

November 27, 1989

MEMORANDUM

To: Members, House Labor and CommerceCommittee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: HB 146 Bill File Tabs

The following are explanations of the tabs located in your HB 146
bill file.

Tab #1 CS for HB 146

Tab #2 Original bill, HB 146, filed by the Rules Committee at the
request of the Governor.

Tab #3 Proposal and bill draft submitted by the State Medical
Licensing Board.
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FROM: Thomas L. Conley, Legislative coiraitteeSpr ~

State Medical Licensing Board i i
TO: State Legislature, State Medical Licensing Board,

Other Interested Parties
DATE: November 20, 1989
SUBJ: Proposed Legislation, Explanation of Provisions

j*l«aoe £1Ind a pvopvec.3. fimur le;lala4>i0On ®mmo auporocdo

our proposals of last year. It borrows heavily from last year®s
proposal, iIncorporates material form the committee Substitute for
HB 146 introduced In House Labor & Commerce and our response to
that substitute and useB i1deas from Elements of a Modern state
Medical Board produced under a HRSA Contract with the Federation
of state Medical Boards. For convenience and ease of
understanding it 1is presented iIn what the committee hopes 1is
standard bill form. The fTormat could be used to iIntroduce a
newly numbered bill, as a committee substitute for HB 146 new iIn
Labor & Commerce or taken apart and apportioned into HB 146 as
the legislature desires.

The proposed legislation 1s designed to produce greater
efficiency 1In interviewing candidates for licensure, afford
liability protection to the 1impaired physician program
volunteers, close some loopholes iIn present license provisions,
effectively define the difference between temporary and locum
tenens licenses, and create categories for retired licensees and
for those accompanying sporting teams, especially those
accompanying Olympic athletes. It also seeks to prevent
diversion of amphetamines (speed) into i1llegitimate channels and
provent impropor preooriblng. A atrong foaturo of tho proposal
IS a now definition of iImmunity, iIndemnity and protected
communication that would apply to all boardB [Section 1, revised
AS08.02.020], It is hoped this is a "bullet proof' definition in
this important area. It 1s argued that i1t should carry a 'no
sun” fiscal note for though It promises iIndemnity the Immunity
grant 1s so complete as to preclude all but a madman from
bringing an action. It is indeed sad to realize, but a clearly
inescapable conclusion, that fear of liability iIs the brake on
the whole enterprise and that there can be no cooperation
expected in licensing and discipline from hospitals and
physicians unless immunity and indemnity 1is absolute. We hope
this language and subsidiary language 1In other sections,
accomplishes this goal. In other sections this definition is
applied to the protection of groups such as the impaired
physician program and committees reviewing individual physician®s
competence, by making them agents of the board for the limited
purpose of their assignment. Responses by the Attorney General
to individuals iInquiring into what protection is offered them by
the state should they cooperate iIn good faith with the board iIn
these areas has been quite chilling and the protection promised

He
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flimsy to non-existent. The board is not surprised that we have
been completely unable to get volunteers especially to fulfill
the provisions of Sec. 08.64.336(C).

It will be helpful to review the bill by sections:
A. Section 1 1s referred to above,

B. Sections 2 & 20 are to be read together. “Contract"l is
substituted for “coordinate®l in the language to permit a legal
bond between the board and the impaired professional program so
that the program can be designated an agent of the board for
purposes of Immunity and indemnity under 08.02.020. The language
addingidentification and confrontation to the programs writ
conforms to standard practice for such programs, strengthens
thelr effectiveness and by defining such activity as normative
and expected further strengthens protection against legal action.

C. Section 3 is adopted from the proposed substitute for HB
146 1n Labor and Commerce.

D. Section 4 is similarly adopted from CS for HB 146 (L&O)
with deletion of language referring to reporting of claims made.
The board feels that the investigation of such reports would
serve no useful purpose but would dramatically iIncrease expenses
and necessitate a substantial fiscal note for the bill.

E. Sections5 & 6 areadopted form CS for HB 146 (180C).

F. section 7 takes language from cs forHB 146 (L&O),
properly designates the agency that accredits medical schools and
moves specification of exams into regulation. This latter
reflects substantial change expected over the next two yearn as
the ECFMG test 1is phased out and becomes unavailable and all

graduates, US and foreign, become required to follow the same
oxaninatlon pathway 4o bo adminiefcojrod oonjointly by tho

Education Council on Foreign Medical Graduates, the National
Board of Medical Examiners and the Federation of state Medical
BoardB. Putting the matter iIn regulation permits the board to
respond to these changes expeditiously - the final result over
several years will be a single national test tsequaiico which w
will as a matter of course require as will all jurisdictions (in
any case nothing else will be available).

G. Section 8 is adopted from CS for HB 146 (L&C).

H. Section 9. This section closes a loophole. At
present, persons who have surrendered a license 1In another
jurisdiction while under investigation are free to apply 1iIn
Alaska (f they have had the license revoked they are not so
permitted). It seems sensible to require that they clear up
their problem one way or another in the prior jurisdiction before

2
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applying in Alaska.

L Section 10. This section also clarifies that required
examinations for licensure win appear in regulation.

]- Section 11 & 13 are to be read togetlv.r.

In the past a temporary license was granted to an individual
who Ind completed all the requirements for a permanent license
including an interview and was waiting for the board to meet to
confirm the material and grant permanent licensure.

The locum tenens license though statutorily designed to be
used only by those substituting for another physician developed
an expanded, and to the board, uncomfortable meaning. It was
used as iIntended for subr/cltute physicians but was also used to
cover individuals who came to Alaska to work in seasonal jobs,
emergency rooms, etc., and those coming up briefly to see iIf they
wanted to relocate to Alaska. Often they were not actually
substituting for an Alaskan physician but there seemed no other
reasonable category in which to place them without requiring
permanent licensure. Some individuals also seemed to acquire
such permits on a regular basis and aB it were, acquire sort of a
permanent license at a cut rate.

By coordinating A308.64.270 and AS08.275 the board hopes to
Create two categories.

a) Temporary Permit - good for 6 months and
requiring all the documentation required for
a permanent license plus iInterview by a board
member to be used

D While waiting formal board jtion at the next
regular meeting at which point It is
converted to a permanent license.

2y By those fTilling a temporary slot In an emergency
room, seasonal clinic, etc. but not substituting

for an Alaskan physician.

3 By those moving to the state who have not yet
decided 1Tt they wish to stay permanently.

4) individuals In category 2 & 3 (or for that matter
those who wish to get frtquant Jlocum tenens
permits) can then move on to permanent licensure
by paying the remnant 75% of the permanent
licensure fee any time up to 6 months after
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getting the temporary as they will have complied
with all the requirements. The board would still
have the discretion of putting a hold on this If
the i1ndividual had gotten into trouble during the
6 month temporary period.

b) Locum Tenens Permit - good for 60 days with one renewal
and a limit of 240 days iIn any two years between new
permits and renewals. It would require somewhat less
documentation than a temporary (but demand a currently
valid license in another jurisdiction and clearance by
National Federation of state Medical Boards) plus an
interview by either a board member or the board®s
executive secretary. it could be used only by one
substituting for an Alaskan physician who would have to
be specifically designated. An individual who chose to
function repeatedly In the role (i.e. heyond 2A0 days
in two years) would be expected to get a permanent
license (either directly or through the temporary
license route) iIn his own right, not as a substitute.

K. Sections 11, 12, 13, anil 13 should ha together 1in
reference to new Section 08.64.278, Present statute requires
that all licensees and permittees be iInterviewed by at least one
board member. Present policyrequires that should the
interviewer fTeel unsure about granting the license after the
interview that an interview by the whole board and appropriate
Investigation by the division be carried out before licensure.

The 1Interview requirement 1iIs one that was set by the
legislature many years ago. What the legislative intent was 1Is
unclear to the board and my research through older versions of
the statutes back to 1948 doesn*"t clarify the 1issue. Our
practical experience is that i1t has some utility iIn determining
that the applicant 1s i1ndeed who he says he is (documents and
pictures match, etc.), seems to be sober and not Tflagrantly
psychotic, and seems to present a logical sequence of training.
The board recognizes that the interview is of significantly less
importance than careful review of notarized training, residency,
hospital privilege, specialty board testing, and licensure (in
other jurisdictions) documentation plus clearance by the DEA and
National Federation of State Medical Boards.

Interviews are carried out by both physician and non-
physician members of the board without distinction. There iIs no
attempt to use the IiInterview as a test of knowledge both for
practical and statutory reasons.

The Interviewing of permanent and temporary licensees (most
of the latter are expected to go an" to permanent license sta usl)
ohcinld_ *pprnprintely rem* in with hoard members exclusively. t
Is being found however that interviewing residency and locum

4
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tenens candidates i1s placing a severe burden on board members7
time especially In Anchorage and Ifairbanks and leading to delays

and resentment on the part of both candidates and volunteer board
mamhoT-n. Tt appropriate than that our executive eocrotary

should take on part of that task. That individual Is trained In
statute and regulation and is familiar with training and testing
cycles and the methods of acceptable identification.

L. Section 14. Retired License.

This provision seeks to do a number of things. It is
recognized that there are a number of physicians who retain
licensure beyond the time it is reasonable for them to practice
out of the sense of pride licensure bringB them and because of an
oddity i1n statute that prohibits them from using the "M.D.' after

their name 1If not licensed. (The statute, 08.02.010, is designed
to pi«vwuL Llia unlicensed from deluding the publiu aa to 1r

qualifications).

It 1s felt that a permanent retired license status will
serve thelr purposes and protect the public health. Retired
status should also appeal to thOBe who are effectively retired
and presently fTaced with cme requirements they cannot meet
because of age and Iinfirmity. The CME statutes at present make
no provision for people iIn this status.

_ The proposed stature while not precluding reactivation of
retired licenses would empower the board to make vary certain
that the individual was competent to resume such practice.

M. Section 15. Courtesy License.

This would permit the board to grant courtesy licensure,
under appropriate restrictions, to medical practitioners
accompanying sports teams (such as the Olympic teams i1f Anchorage
gets the nod for Winter Olympics).

N. section 17. Amphetamines.

It is clear that 99+% of all amphetamines prescribed are for
weight reduction. It is clear that while they may be beneficial
for 2-3 weeks, that after that they serve no purpose in that
regard and lead to significant habituation. Amphetamine
prescription in "weight reduction clinics” 1iIs the single most
sigEificant diversion point of these medications onto the illicit
market.

Tne proposed legislation, adapted from Wisconsin statutes,
reco?nizes the eight (8) valid uses of the medication (accounting
for less than 1% of prescriptions) and makes other use subject to
disciplinary sanction.
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It will help us In slowing down diversion and will also help
the ethical physician when importuned by individuals seeking such
Medications iIf hecan iInform those individuals that such
prescribing is illegal*

Such provisions have proved quite useful iIn other states.
From the personal experience of 15 years iIn a general practice iIn
Ketchikan, 1 wouldremark that 1 haveseen only two patients
requiring amphetamines? one a patient with documented narcolepsy
and one a patient with attention deficit disorder (hyperactivity)
who was i1ntolerant of Ritalin (Methylphenidate), the drug usually*
UBed for that condition along with Cylert (Pemoline). (Though
hyperactivity is clearly over-diagnosed it is a real condition
and occasionally requires drug therapy).

It Is our suggestion that statutory language of a similar
nature be iInserted Into the pharmacy statues to further control
amphetamine use. The Division along with the boards of pharmacy,
nursing and medicine, the DEA, the ASHA and State Troopers are
presently engaged 1In a cooperative effort known aepads
(prescriptionabuse data system) to try to reduce diversion. The
present statue will help iIn that effort.

0. Section i1s. Reports of Disciplinary Action or License
suspension or Surrender.

When this section was crafted for HB 70 iIn 1986-87, we
neglected to 1insert the word permit. Since certain of our
licenses (temporary, [locum tenens) and our physician assistant
authority are referred to aB permits, it could be argued we are
prevented from reporting disciplinary and other actions
concerning these licensee and permits. We have considered that
such reports fall under the legislative intent of the statute so
have proceeded to submit reports when appropriate but feel it
woulld be best to clean up the language.

P. Sections 19 & 20 should be read iIn conjunction with the
introduction and Section 1 on immunity, indemnity and protected
communication.

Q. Section 21. Preserving Sanctions of the Board.

The division, the board, and the National Federation of
State Medical Boards regard medical licensure as a privilege
granted to individuals by the state for the convenience and
health of 1ts citizens. It is not an 1inherent right of
individuals any more than is a drivers license. Thus when there
iIs good and sufficient reason for the board to believe an
individual 1s not practicing safely and endangering the public
health, i1t seems reasonable to permit sanctions iImposed to stand
unless and until a court of competent jurisdiction overrules the
board on appeal. It must be remembered the board acts cautiously

6
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and in full compliance with the administrative procedures act,
assuring rights to a complete hearing, before acting on a license
sanction. To then have a court stay the action for long periods
of time while an appeal is heard seemB to be significantly
detrimental to the public’s health and safety, in one
particularly notorious case within the board"s experience an
incompetent practitioner who had caused a number of deaths was
permitted to practice for seven years after the board revoked his
license while he slowly pursued appeals all the way to the U.S.
Supreme Court. The board®"s action was upheld at each level but
the practitioner was permitted to endanger the public for an
additional seven years after original revocation.

_ The present statute, with language which protects the
licensee against arbitrary action by the board, seeks to correct
this most unfortunate state of affairs.

Recognizing that there could be problems with this section
iIT the courts rule that it arrogates to the board functions more
proper to the court an alternate method of addressing the problem
IS presented In an addendum as a change in court rules, 1t would
need to be reworked and properly placed iIn court rulee by
Legislative Drafting so there has been no attempt tonumber 1t as
the committee lacks the expertise for the task.

R. Section 22.

The change 1Is requested &b the bo&l"d finds itself spending
inordinate amounts of time and state legal funds pursuing
individuals who have earned the academic title m d., but who are
not licensed and who "display'" the title iIn other settings than
In seeking pafciants (i.e., teaching, journal articled, legal
consulting, out of personal pride, etc.). The proposed change
would permit us to 1ignore such trivial matters while still
empowering the board to pursue those using the title M.D. to dupe
the public into believing they can legally diagnose and treat the

sick and Injured.

Any questions concerning the proposals can be directed to:

Anchorage Abigail Hensley, Secretary,

State Medical Board 346-1B02
Anchorage Pamela Ventgen, Executive Secretary,

State Medical Board 561-2878
Ketchikan Thomas L. Conley, Member,

State Medical Board 225-4483
Juneau Randall Burns, Director,

Division OF Occupational Licensing 465-2534
Juneau James Thompson, Chairman,

State Medical Board 586-8447
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Words underlined are new.
Words bracketed and capitalized are delated.

BY THE COMMITTEE
AT THE REQUEST OF THE
STATE MEDICAL BOARD

BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

FOR AN ACT ENTITLED: "An Act relating to medical licensure; and
providing for an effective data.H

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

Seggion 1. Section AS0Os .02.020 1s repealed and readopted to
read:

Sec. 08 .02.020. Immunity.; indemnity; Protected
coinBviifiatiOn.

(@ There shall be no monetary liability on the part of,
and no cause of action for damages shall arise against, any
current or former member, officer, administrator, staff member,
committee member, examiner, representative, agent, employee,
consultant, witness, or any other person serving or having Berved
a licensing board, either as a part of the boards operation or
as an individual, as a result of any act, omission, proceeding,
conduct, or decision related to his or her duties undertaken or
performed iIn %ood faith and within the scope of the function of
the licensing board.

@ If a current or former member, officer, administrator,
Btaff member, committee member, examiner, represencative, agent,
employee, consultant, or any other person serving or having
served a licensing board reguests the State to defend him or her
against any claim or action arising out of any act, omission,
proceeding, conduct, or decision related to his or her duties
undertaken or performed iIn good faith and within the scope of the
function of the board, and If such a request i1s made iIn writing
at a reasonable time before trial, and If the person requesting

1
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defense cooperates i1n good faith in the defense of the claim or
action, the State shall provide and pay for such defense and
shall pay any resulting judgment, compromise, or settlement.

o©@ Every communication made by or on behalf of any
person, iInstitution, agency, or organization to a licensing board
or to any pereon(s) designated by the board relating to an
investigation or the initiation of any investigation, whether by
way of report, complaint, or statement, shall privileged. No
action or proceeding, civil or criminal, shall be permitted
against any such person, institution, agency, oOr organization by
%QT'JW or on whose behalf such a communication was made iIn good

ith.

(@ The protections afforded in this provision shall not be
construed as prohibiting a respondent or his or her legal
counsel from exercising the respondent"s constitutional right of
due process under the law,

Section 2. AS08.64.101(F) 1s amended to read:

Sec. 08.64.101(6). Contract [COORDINATE] with private
professional organizations to establish an impaired medical
professional program to identify. confront and treat persons
licensed under this chapter who abuse addictive substances. The
flgflpta .of,..the contractor .shall.be cgnglflsr cLagents %f tha board

thifl_Tmited-. purPQse .ad shall_anrav_all rights immunity.
(l)réd;rgncl)% and protected communication— as£ forward In. Sec.

Section 3. AS08.64.190 is amended to read:

Sec. 08.64.190. CONTENTS OF APPLICATION, The application
shall state the name, age, residence, the duration of residence,
the time spent i1n medical or osteopathy study, the place, year
and school in which degrees were granted, ana other information
the board considers necessary. The application shall be made

under oath. The JzaaHfjflay JZ-arlfy Information in tha application
through direct contact with the appropriate schools, medical

boards, or.other agencies that can substantiate the information.

Section 4. AS08.64.200 is amended to read:

Saa. 08.64.200. QUALIFICATIONS OF PHVSICIAN APPLICANTS.
@ Except for foreign medical graduates as specified iIn
AS08.64.224, each physician applicant shall

(D [REPEALED

] submit a certificate of graduation from a legally
chartered medical school accredited by the Association of
American Medical Colleges and the Council on Medical Education of
the American Medical Association;
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LZI  [(3)] submit a certificate from a recognized hospital
certifying that the applicant has satisfactorily performed the
duties of resident physician or intern for a period of one year;

123 submit, a list of medical, malpractice civil judgments
ansl’Lr. negotiated gfittlemants entered against the applioant;

@ not have a license to practice medicine iIn another
state, province, or territory which 1is currently suspended or
revoked for disciplinary roeooirtt; and

©) be a citizen of the United StateB or be lawfully
admitted for permanent residence.

(9] The board shall determine whether each physician applicant

has any_disciplinary or other actions recorded In the nationwide
uni pi Inary data bank of the rodaration of state Medical Boardc.

I1- S Physician, applicant was Hlicensed or.. joracticad In a
jJurisdiction that docs not .record informatlonwlth_ tha-data bank
0l1- -the—- Federation of State Medical Boards.— the board ahall

contact, mmtte ,medical regulatory, bodx of. that jurisdiction to
obtain comparable information about the applicant.

Section 5 AS08.64.205 i1s amended to read:

Sec. 08.64.205. QUALIFICATION FOR OSTEOPATH APPLICANTS.
Each osteopath applicant shall meet the cmalifications prescribed
In ASQ8.64.20Qfa™m - (1 [AS00.64.200(a) (4 AND (B)] and shall

QO submit a certificate of graduation from the legally
chartered school of osteopathy approved by the board;

(@ submit a certificate from a hospital approved by the
American Medical Association or the American Osteopathic
Association which certifies that the osteopath has satisfactorily
completed and performed the duties of 1iIntern or resident
physician for one year;

NS take the examination required by AS08.64.210 or be
oojctitiod to pvootioo by tho Kotionml of Ewawinora fox*

Osteopathic Physicians and surgeons.
Section 6 AS08.64.209(a) i1s amended to read:

@ Each applicant who desires to practice podiatry shall
meed the guallficatlons [QUALIFICATION] prescribed 1in
ASQB.64.200fau3] and (@) [ASO8 .44 .200 (@) (4)] and shall

(@) submit a certificate of graduation from a legally
chartered school of podiatry approved by the board;
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(@ take the examination required by AS08.64.210; the state
Medical Board shall call to its aid a podiatrist of known ability
who s licensed to practice podiatry to assist in the examination
and Ilnon«nm of applieantn for a li1oonoo to prmetico podiatry;

i (3?l meet other qualifications of experience or education
which the board may require.

Section 7 AS08.64.225 i1s amended to read:

Sec.08.64.225. FOREIGN MEDICAL GRADUATES. Applicants Who
are graduates of medical colleges not accredited by the [THE
AMERICAN MEDICAL ASSOCIATION OR ONE OF ITS AGENCIES] the
Assoclation— of_Aaeri.can_Madlcal Colleges _and the Council on
Medical. Education fIL. the Jmarlcan Medical Association [SHALL]
must meet the requirements of AS08.64.200 (@@, @& and )
[AND MUST HAVE PASSED AN EXAMINATION AND BE CERTIFIED BY THE
EDUCATION COUNCIL ON FOREIGN MEDICAL GRADUATES] and AS0864.255
and must. ha.ve passed-examinations as specified fav the board in
regulation, or be licensed by examination in another state or
é:grllrrgtory of the United States or province, or territory, of

ada.

Section 8 AS08.64.230 is amended to read:

Sec. 08.64.230. LICENSE granted, (@) IT the physician
applicant passes the examination and meets the requirements of as
08.64.200 and AS08.64.255, the board shall grant a license to the
applicant to practice medicine iIn the state.

(b?1 IT tne osteopath applicant passes the examination and
meetB the requirements of AS08.64.205 and AS08.64.255. the board
sﬂall grant a license to the applicant to practice osteopathy iIn
the state.

(© Each license shall be signed by the secretary and
president of the board, and have the seal of the board affixed to
it.

Section 9 AS(08.64.240(a) is amended to read:

Sac. 08.64.240. LICENSE REFUSED. (@ The board may not
grant a license if

14  The plicant has surrendered a license 1In another

jurisdiction while under iInvestigation and the license has not

bfign.re-InstaAQflIn that jurladIfltiQh.
Section 10. AS0864.250 i1a amended to read:

Sec. 08.64.250. LICENSE BY CREDENTIALS. The board may
waive the examination requirement and license by credentials if

4
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the physician or podiatry applicant meets the requirements of
AS08.64.20Q or  08.64.209, submits proof of continued competence
as required by regulation, pays the required feaand has

(O an active license from a board of medical examiners
established under the lows of a state or territory of the United
States or a province of Canada issued after thorough examination?
or

(2) Passed an examination, as specified bv the board in
regulation.

Section 11. AS0864.270 i1s repealed and readopted to read:

Sec. 08.64.270. TEMPORARY PERMIT. fa) The board mav leeue
2— temporary— garmit— tQ a Physician applicant, osteopathic
applicant. or_ podiatry applicant who meets the requirements of
ASO8j 64t QI1— B»,6.4. 0.5 . 08.64.209—-0or (08.64.225 and pavs the
required fTee.

A temporary permit Issued under this section la valid
for Six, months and must be reviewed for approval bv the board at
the er(ljext, raaularlv schedulnd meeting of the board after it la
Issued.

Lfi>- A temporary permit Issued under this section mav not be
raevfifkc The, fee foilL-the oarmlt shall, be .oe quarter of the
biennial, .licensing fae .(plus the. appropriate application feel.
At the -discretion of the licensee and with board approval the
tempo -,, license— may— be sonyartfid to a biennial license
(permanent .._licensel upon payment of the remainder of the fee due

for-auofci-a. . license.
Section 12. AS08.64.272(b) i1s amended to read:

((®)) For the limited purpose of residency or internship, the
board may iIssue a permit to an applicant without examination if
the applicant meets the requirements of AS08.64,200(a)(@ and
applicable regulations of the board, meets the requirements of
A9Q8.64.27BFf pays the required feo, and has been accepted by an
eligible Institution In the state for the purpose of residency or

internship.
Section 12. AS08.64.275 i1s amended to read:

Sec. 08.64.275. TEMPORARY PERMIT FOR LOCUM TENENS PRACTICE,

@ A member of the board or the executive secretary of_the

board may grant a temporary permit to a physician or osteopath

for the purpose of substituting for another physician or

osteopath licensed In this state. The permit is valid for [120]

consecutive days. IT circumstances warrant, an extension of
the permit may be granted by the board.

5
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@ A physician applying under (@) of this section shall
pay the required fee and shall meet the requirements of
AS08.64.200 and of ASQB.64.278. 1n addition, the physician shall
submit evidence of holding a license to practice medicine iIn a

state or territory of the UnitedStates or 1In a province of
Canada.

(© An osteopath applying under (@) of this section shall
pay the required fee and Bhall meet the requirements of
AS08,64.205 and of. ASQ8,64.278. 1n addition, the physiaian shall
submit evidence of holding a license to practice medicine iIn a

state or territory of the UnitedStates or in a province of
Canada.

(@ Within 10 days after the permit has been granted, the
board member shall forward to the department a report of the
iIssuance of the permit.

@© A limit of,,four., such permits and/or extansions /limit
of..240 davs) mav.ba granted to a single.indivl-dtthil-durin®* a two
year period.

Section 14. AS08.64 i1s amended by adding a new section to read:

eg, .QSYM .Z28% REUSED LICENSE  fa) — On retiring from
practices>- ad, on Payment of an appropriate one time , a
licensee _In good standing ..with the board mav apply for the
conversion of an active or inactive license to retired status.

) IK) A retired license la IMMU«d fur the.rumnanL auan UIH
licenaae™a life and doaa not reii.-a roneval.

M Individuals,holding-retired licenses are exempt from
the, provisions of (B .64.312.

Id) Individuals holding a retired license are prohibited
from.-Practiclng medicine, osteopathy or podiatry, as the case may
be. In the state of*Alaska.

IK) Retired licensees mav reapplv for active licensure but
are required to .meet .anv. reasonable criteria set bv the board iIn
the individual case including but not limited to demonstration of
adequate. CHE..credits., retaking of national examinations,such as
the FLEX exam, physical and psychiatric examination, interview
with the board as a whole, and clearance bv the National Data
Bank of the National Federation of State Medical Boards.

Section 15. AS08.64 is amended by adding a new section to read:

Sec.. 08.64.277. COURTESY LICENSE The State Medical Board
may..by sagulation.set.,criteria for-Issuing .temporary—ssttcftasy

6
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UManaaa. o, medical .and QatflQDathic physicians and podiatrists
accompanying Intarafats..and iInternational-HDQrting teams and
International . contingents participating in activities! in Alaska,
such licenses Shall be limited In tine to that lengrbh of tine the
cOtnfHant. . r__sporting team is.present In Alaska and .In._anv case
no .longer -than .45,.-days. Such licensees will be limited to
practicing on taam..or contingentmembers. their dependants and
foraion-nationals acccmnanving-international groups.

Section 16. AS08.64 i1s amended by adding a new section to read:

ShS--08.64,278,———— INTERVIEWREQUIRED FOR  PERMITS. An
applicant for an-intern permit, a resident permit, or a temporary
permit for locum tenena practice must be interviewed in parson bv
at-leaat. onfl-membar-.og the board or bv the executive secretary of

the board.

section 17. AS08.64.326 is amended by adding a new subsection to
AS08.64.326 numbered AS08.64.326(a)(14) to read:

Sec. 08.64.326.GROUNDS FOR [IMPOSITION OF DISCIPLINARY
SANCTIONS. (@) U.D) Has prescribed. ordered. disnenaed.
administered, supplied, sold. or given anv amphetamine.

S){mpathomimetic amine drug or compound identified as a schedule
I'T-controllad substance under. ASH.71.150 to or for anv person

except-for, the treatment of narcolepsy, or lor the.-treatment of
attention deficit disorder fhyperkinesiaK or for the treatment
g~ drug— induced— brain dysfunction. or for the treatment of
epilepsy, 2T Ilor thfi differential diagnostic- evaluation of
depression, or for tha treatment of depression shown to be
refractory to other therapeutic modalities, for the treatment of
hospitalized elderly patients with involutional depression for
periods not to exceed three weeks where clinical- judgment
su (Injests they will die during that period neceesarv to achieve
full therapeutic affects of other antidepreseant medications and
crc.Ylded-these ether medications are started, glawl@msflUftta*-.ar
for the clinical 1nvestigation of the effects of such drugs or
compounds in which caaa. an. investigative protocol, therefor, shall
have been submitted to anv reviewed and approved bv tha board

halers such, Investigation has been begun.
Section 18. AS08.64.335 i1s amended to read:
Sec. 03.64.335. REPORTS OF DISCIPLINARY ACTION OR LICENSE

SUSPENSION OR SURRENDER. Tile DUCUU tsliall promptly to the
Federation of state Medical Boards for inclusion 1iIn the
nationwide disciplinary data bank license or permit refusals
under AS08.64.240, actions taken by the board under AS08.64.331,
and license or permit suspensions or surrenders under AS08.64.332

or 08.64.334,
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Section 19. AS08.64.336(c) i1s amended to read:

Sec. 08.64.336(0), Upon receipt of a report under (@ or
(b) of this section, the board shall iInvestigate the matter and,
upon finding that there 1is reasonable cause to believe that the
person who i1s the subject of the report is a danger to the health
or welfare of the public or to the person®s patients, the board
may appoint a committee of three qualified physicians to examine
the person and report its findings to the board. Physicians so
appointed .will be considered agents of the board for the, limited
purpose of this section and shall enjov all rights to immunity.
indemnity—and protected— communipatlan set—forward in sec.
QB.Q2.020. Notwithstanding the provisions of this subsection,
the board may summarily suspend a license under AS08.64.331(c)
before appointing an examining committee or before the committee
maxes or reports its findings.

Section 20. asob.64.336(e) amended to read:

Sec. 08.64.336. DUTY OF PHYSICIANS AND HOSPITALS TO REPORT,
() A physician, hospital, hospital committee, or private
professional organization designated under AS.08m64.101f6l1 to

identify, confront ad,_ treat Individuals— Licensedunder this
chapter who abuse addictive substances, that in good faith submit

a report under this section or participates iIn an einvestigation
or judicial proceeding related to a report submitted under this
section i1s i1mmune Tfrom civil or criminal liability for the
submission or participation.

Section 21. AS08.64 is amended by adding a new section to read:

asc.l- Q8EAHI 1IN PRESERVING SANCTIONS OF THE BOARD,, A
refusal of. or_A sanction of a license or permit issued under this
chapter may not ha temporarily, enjoined.nor_an actlan of. fits.
board iIn refusing or sanctioning a license staved i:)endlng appeal

to a courr of cnmfttont darHwTt«tinn or_ tnmnorarilv enjoined or
staved pending appeal to superior appellant review unless the

court, granting...,such an injunction OF stay dpfif up pn
demonstration reasonable cause to presume the board"s refusal
to grant a license or permit or sanction a license or permit mav
have been based on discrimination on the basis of race, creed.
color, sex. national origin, or handicapping condition that does
not impair safe practice, on conspiracy In restraint of trade, or
tfaiflifilm intent to injure , the agpllnaiit pr licensee or
permittee.

Section 22. AS08.64.380(7)() is amended to read:

Sec. 08.64.380(70(b). To use or publicly display a title in
connection with a person®s name i1ncluding '‘doctor of medicine",
"physician’™, "M.D."", or 'doctor of osteopathic medicine'" or
"D.0." or a specialist designation including ''surgeon',

8
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"dermatologist or similar title [, OR ANY TITLE WHICH tends TO
SHOW THAT THE PERSON IS WILLING OR QUALIFIED TO DIAGNOSE OR TREAT

TUP, ,??7?? OR INJURE®?23 In..such manner as to show that me_persQn
Ig-»11Ung gr.qualified tQ diagnose or treat the sick or TrHureri;

Section 23. This Act takes effect i1Immediately under

AS01.10.070(C).
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ADDENDUM

IT 1t 1s adjudged that AS08.64.369 1s unacceptable court
rules could be altered to set stricter requirements for the
granting of stays using the criteria set out below. As noted 1
have made no attempt to write specific language as 1 am not sure
where 1t would fit into the statutes nor what subsidiary language
would have to be altered. It should likely apply to all boards
but the inclusion of the idea that a stay would not be granted
unless the public health was protected would effectively limit
applicability to boards with responsibilities in the healing
arts. The i1dea comes from a review of the laws of about 40
states and I have included a few examples.

In essence the envisioned language would run something like:

A _refusal OF or a sanction of., a license .or permit issued bv
a .board chartered under the provision of Chapter 8 of the Alaskn
Statutes. may nat..be temporarily on-joined nor an action of a board
iIn refusing or sanctioning a license staved pending appeal to a
court of _competent jurisdiction or temporarily enjoined or stayed
pending appeal to superior appellant review unless. .the court
%r:la;\:ting, such an_injunction or rtav does eo on a demonstration

at:

12--The person requesting the i1njunction or stay la
Ilkelv to prevail on the merits of the case when the
court finally, disposes of the matter: and

21— without relief the person requesting thc.lniungtifla
or atav will suffer Irreparable iInjury? and

11 the, grant of relief to the person requesting the
injunction or atav will not substantially harm other

parties...to.the proceedings; and

1}— no— Irraparafolo damage to tho publlo hoalth will
result from the grant of a stay or injunction.



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y. JUNEAU 99811

(Q07) 465-38%2

November 23, 1980

MEMORANDUM

To:

From:

Re:

Members, House Labor and Commerce Committee

Representative Dave Donley, Chair
House Labor and Commerce Committee

Proposed CS for HB 146

HB 146, as filed by the Governor, permits the executive secretary of the
Medical Board to conduct personal interviews for an intern, resident, or
temporary permit for locum tenens practice. Current law permits only
members of the Board to conduct the interviews.

The proposed House Labor and Commerce Committee Substitute for HB 146 adds
three elements to HB 146. They are:

1

"Whistleblower"” protection - Language i.* the CS specifically grants
immunity from liability for any health care provider who testifies or
participates in an official inquiry or investigation regarding any
other health care provider so long as their participation and/or
testimony is in good faith.

In testimony before the Task Force on Liability Insurance, staff to
the board and members of the Task Force stated that providing immunity
for testimony or participation in investigations wes critical to
encourage adequate peer review and policing of health care providers.

Physicians Data Bank - The CS contains language governing the
information exchange between the state and the National practitioners
Data Bank. Controversial elements of the reporting requirements
regarding medical malpractice cases are outlined in #3 below.

Medical Malpractice Claims - The CS requires reporting of claims made,
as well as the outcome of claims. The medical board is opposed to
this language, arguing that there is Tittle value in information about
claims made while the potential for damage is great. Physicians
rightfully fear that they will be judged by claims made, even if the
claims are proven to be unfounded at a later date.

The concern the CS seeks to address is that there is considerable lag
time between a claim being filed and final judgement. Unlesr the
Board is aware of a series of claims being filed that nmey indicate a
practice that presents a danger to the public, they would be unable to
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take any action to investigate or correct a potential problem until
the claims reached the settlement stage. Under current law, the Board
has the power to suspend or revoke a license when thev have reason to
believe that continued practice constitutes a threat to the public.

The CS requires that information about civil actions, including their
outcome, must be reported to the Board and to the national data bank.
In addition, the CS requires that this information is available to the
public. The CS further requires the board to submit recommendations
to the Legislature on statutory changes necessary to implement
disciplinary actions based on a review of civil actions filed against
a health care provider.

46-1



HOUSE LABOR AND COMMERCE CO?

ALASKA STATE LEGISLATURE P.O. BOX Y

November 13, 1939

MEMO RANDUM

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Conmrerce Committee

Re: Sectional Analysis - Proposed CS for HB 146 (L&C)
(Work Order No. g00779hE by Lauterbach, dated 4/25/89)

Section 1

Arends AS 08.02 by adding new section 08.02.030 (a) granting immunity to health
care providers from civil liability for testimony o' other participation in a
hearing or investigation conducted by DCED or a regulatory board established
under this title, including participation or testimony in a disciplinary review
panel if (1) the investigation relates to another health care provider and (2)
the testimony is in good faith. Paragraph (b) defines health care provider by
listing all applicable licensees.

Section 2

Arends AS 08.64.130 by adding new subsection (b) requiring the medical board to
maintain records for each licensee concerning malpractice civil actions and
their outcomes and to periodically review such records to determine if licensee
should be found professionally incompetent under AS 08.64.326(a)(8)(A).

Paragraph (c) requires board to neke information available to the public.
Section 3

Arends AS 08.64.190 to state that the board may directly contact appropriate
schools, medical boards, or other agencies to substantiate information on an
applicaation for licensure.

Section 4

Arends AS 08.64.200(a) to add a requirement (3) that applicants submit a list
of medical malpractice civil actions filed against the applicant including the
outcome of the action/s. Paragraph (b) is amended to require the board to
contact the medical regulatory body that had jurisdiction over an applicant if
the applicants record is not recorded in the national physician data bas..



Section 5 through 7

Technical amendment to comply with Section 4.
Section 8 and 9

Technical amendment to comply with Section 4 and 7.
Section 10 through 12

Technical amendment to comply with Section 4 and 13.
Section 13

Arends AS 08.64 by adding new section 08.64.278 to provide that an applicant
for an intern, resident or temporary permit for locum tenens practice must be
interviewed in person by at least one member of the board or by the executive
secretary of the board.

Section 14

Arends AS 08.64 by adding new section 08.64.345 to require that a licensed
practitioner must report to the board in writing any medical malpractice civil
action filed against the person within 30 days and "to report the outcome of
each civil action within 30 days of termination indicating whether dameges have
been or are to be paid by the licensee to the plaintiff, whether by judgement
or settlement.

Section 15

Requires the State Medical Board to submit recommendations to the legislature
by January 30, 1990 for statutory changes necessary to implement the following:
(1) an annual board review of medical malpractice claim history of licensed
physicians, (2) a board review of medical malpractice claim history of
applicants, (3) requirment that the board determine, when reviewing the above
information, whether continued practice by the licensee nmey pose a danger to
the public health or safety, (4) allowing the board to deny, revoke, sanction,
or suspend a license if continued practice ney pose a danger to public health
and safety, and (5) requiring that the board review of medical malpractice
claim history include claims filed and cases concluded by judgment or
settlement.

Section 16

Immediate effective date.
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go0779nE-
Lauterbach
4/25/89
Original sponsor: Rules/Governor
IN THE HOUSE
CS FOR HOUSE BILL NO. 146
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the State Medical Board; provid-
ing civil 1mmunity for testimony and participation of
health care providers and their employees during
certain proceedings; and providing for an effective
date."
ul aim’ArD UL THE LEGISLATURE OF THE STATE uF ALA.bKA:

* Section 1. AS 08.02 1i1s amended by adding a new section to read:

Sec. 08.02.030. LIMITATION OF LIABILITY FOR HEALTH CARE PROVID-
ERS INCERTAIN PROCEEDINGS. @ A health care provider 1is iImmune
from civil liability for testimony or other participation 1ina hearing
or 1investigation conducted under this title by the Department of
Commerce and Economic Development or a regulatory board established
under this title, 1including participation on a disciplinary review
panel and testimony before a disciplinary review panel, 1if
(1 the hearing or investigation relates to another health
care provider or a person who may be practicing as a health care
provider without appropriate credentials; and
(@ the testimony or other participation is iIn good faith,
() In this section, "health care provider™ means an audiologist
licensed under AS 08.11; a chiropractor licensed under AS 08.20; a
clinical social worker [licensed under AS 08.95; a dental hygienist
licensed under AS 08.32; a dentist licensed under AS 08.36; a nurse
licensed under AS 08.68; a dispensing optician licensed under AS 08.-
71; a naturopath [licensed under AS 08.45; an optometrist licensed

-1~ CSHB H6(L&C)
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under AS 08.72; a pharmacist licensed under AS 08.80; a physical
therapist or occupational therapist licensed under AS 08.84; a physi-
cian, osteopath, podiatrist, or acupuncturist licensed under AS 08.64;
a psychologist and a psychological associate licensed under AS 08.86;
and an employee of a health care provider.

* Sec. 2. AS 08.64.130 is amended by adding new subsections to read:

() The board shall maintain records for each person licensed
under this chapter concerning malpractice civil actions and their
outcomes as reported under AS 08.64.200(a) and 08.64.345. The board
shall periodically review these records to determine 1f the licensee
should be found to be professionally i1ncompetent under AS 08.64.-
326(a)(B)(A).

(© The board shall make available to the public the i1nformation
maintained under (@ and (b) of this section for each person licensed
under this chapter.

* Sec. 3. AS 08.64.190 is amended to read:

Sec. 08.64.190. CONTENTS OF APPLICATION. The application shall
state the name, age, residence, the duration of residence, the time
spent iIn medical or osteopathy study, the place, yearx and school in
which degrees were granted, the applicant®s medical work history, and
other i1nformation the board considers necessary. The application
shall be made under oath. The board mav verify information 1in the
application through direct contact with the appropriate schools,
medical boards. or other agencies that can substantiate the
information.

* Sec. 4. AS 08.64.200 i1s amended to read:

Sec. 08.64.200. QUALIFICATIONS OF PHYSICIAN APPLICANTS. @
Except for foreign medical graduates as specified iIn AS 08.64.225,
each physician applicant shall

CSHB 146 (L&C) —2-
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(1) [REPEALED

] submit a certificate of graduation from a legally
chartered medical school accredited by the Association of American
Medical Colleges and the Council on Medical Education of the American
Medical Association;

@ [(A] submit a certificate from a recognized hospital
certifying that the applicant has satisfactorily performed the duties
of resident physician or intern for a period of one year;

(©) submit a list of medical malpractice civil actions
filed against the applicant, including an explanation of the outcome
oi Oa.cn scHion\

@ not have a license to practice medicine 1In another
state, province, or territory which is currently suspended or revoked
for disciplinary reasons; and

(®B) be a citizen of the United States or be lawfully admit-
ted for permanent residence.

((9)) The board shall determine whether each physician applicant
has any disciplinary or other actions recorded iIn the nationwide
disciplinary data bank of the Federation of State Medical Boards. If
the physician applicant was licensed or practiced iIn a jurisdiction
that does not record information with the date bank of the Federation
of State Medical Boards, the board shall contact the medical regula-
tory body of that jurisdiction to obtain comparable iInformation about
the applicant.

* Sec. 5. AS 08.64.205 i1s amended to read:

Sec. 08.64.205. QUALIFICATIONS FOR OSTEOPATH APPLICANTS. Each
osteopath applicant shall meet the qualifications prescribed in
AS 08.64.200(a)(3) - (B) [As 08.64.200(a)(4) AID (B5)] and shall

(O submit a certificate of graduation from the legally

-3- CSHB 146 (L&C)
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chartered school of osteopathy approved by the board;

(@ submit a certificate from a hospital approved by the
American Medical Association or the American Osteopathic Association
which certifies that the osteopath has satisfactorily completed and
performed the duties of intern or resident physician for one year;

(3 take the examination required by AS08.64.210 or be
certified to practice by the National Board of Examiners for Osteo-
pathic Physicians and Surgeons.

* Sec. 6. AS 08.64.209(a) is amended to read:

@ Each applicant who desires to practice podiatry shall meet
the qualifications [QUALIFICATION] prescribed iIn AS 08.64.2C0(a) (3
and (4 [AS 08.64.200(a)(@®)1 and shall

@ submit a certificate of graduation from a legally
chartered school of podiatry approved by the board;

(@) take the examination required by AS 08.64.210; the
State Medical Board shall call to its aid a podiatrist of known abil-
ity who is licensed to practice podiatry to assist in the examination
and licensure of applicants for a license to practice podiatry;

(©)) meet other qualifications of experience or education
which theboard may require.

* Sec. 7. AS 08.64.225 1is amended to read:

Sec. 08.64.225. FOREIGN MEDICAL GRADUATES. Applicants who are
graduates of medical colleges not accredited by the American Medical
Association or one of i1ts agencies must [SHALL] meet the requirements
of AS 08.64.200(a)(2) - (6) and 08.64.255 [AS 08.64.200(a)(3), (4) AND
(B)] and must have passed an examination and be certified by the
Education Council on Foreign Medical Graduates, or be licensed by
examination 1iIn another state or territory of the United States or
province of Canada.

CSHB 146(L&C) -4-
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* Sec. 8. AS 08.64=230(a) 1is amended to read:

(@ If the physician applicant passes the examination and meets
the requirements of AS 08.64.200 and AS 08.64.255, the board shall
grant a license to the applicant to practice medicine in the state.

* Sec. 9. AS 08.64.230(b) 1i1s amended to read:

(b) If the osteopath applicant passes the examination and meets
the requirements of AS 08.64.205 and 08.64.255, the board shall grant
a license to the applicant to practice osteopathyin the state.

* Sec. 10. AS 08.64.272(b) 1i1s amended to read:

(b) For the limited purpose of residency or internship, the
board may 1issue a permit Lu an applicant without examination I1f the
applicant meets the requirements of AS 08.64.200(a)(@) [AS 08.64.-
200(a@)(2)] and applicable regulations of the board, meets the require-
ments of AS 08.64.278, pays the required fee, and has been accepted by
an eligible institution In the state for the purpose of residency or
internship.

* Sec. 11. AS 08.64.275(b) 1is amended to read:

() A physician applying under (@) of this section shall pay the
required Tfee and shallmeet the requirements of AS 08.64.200 and
08.64.278. In addition, the physician shall submitevidence of hold-
ing a license to practice medicine In a state or territory of the
United States or in a province of Canada.

* Sec. 12. AS 08.64.275(c) 1is itnended to read:

(©) Anosteopath applying under (@) of this section shall pay
the required fTee and shall meet the requirements of AS 08.64.205 and
08.64.278. In addition, the osteopath shall submitevidence of hold-
ing a license to practice 1Ina state or territory of the United States
or In a province of Canada.

* Sec. 13. AS 08.64 1is amended by adding a newsection to read:

5 CSHB 146(L&C)
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Sec. 08.64.278. INTERVIEW REQUIRED FOR PERMITS. An applicant
for an iIntern permit, a resident permit, or a temporary permit for
locum tenens practice must be iInterviewed In person by at least one
member of the board or by the executive secretary of the board.

! * Sec. 14. AS 08.64 1i1s amended by adding a new section to read:

Sec. 08,64.345. REPORTS OF MALPRACTICE CLAIMS. A person li-
censed under this chapter shall report iIn writing to the board any
medical malpractice civil action filed against the person within 30
days after having actual knowledge that the civil action has been
filed. The licensee shall also report in writing to the board con-
cerning the outcome of each medical malpractice civil action filed.
This report shall be made within 30 days of termination of the civil
action and shall indicate whether damages have been or are to be paid
by the licensee to the plaintiff, whether by judgment or under a
settlement.

* Sec. 15. The State Medical Board shall submit to the legislature by
January 30, 1990, a report containing its recommendations for statutory
changes necessary to implement the following policies:

j () there should be an annual board review of the medical mal-
practice claim history of physicians licensed In the state;

(@ there should be a board review of the medical malpractice
claim history of license applicants;

(@ during review under (1) and (2 of this section, the board
should determine whether the physician or applicant acted with gross negli-
gence and whether practice by the physician or applicant might pose a
danger to the public health or safety;

(@9 the board should be able to deny or revoke a license if
practice by a person might pose a danger to the public health or safety,
based on its review of the person®s medical malpractice claim history,

CSHB 146 CL&C) -6-
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unless the board determines that suspension or license restrictions would
be sufficient to protect the public health and safety;

() reviews of medical malpractice claim history should
claims filed and cases concluded by judgment or settlement.

* Sec. 16. This Act takes effect immediately ur.der AS 01 .10.070(c)-

-7- CSHB 146(L&C)
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You asked us to compare medical licensing laws in Alaska with other states’
laws. Specifically, you asked about the professions regulated by the Alaska
Medical Board (physicians, physician assistants and paramedics). You were
particularly interested in the methods used to assure initial and continued
competency, disciplinary measures, peer review procedures, and other measures
used to "weed out" incompetent practitioners. Because state and federal
legislative action has focussed on physicians, this menorandum first discusses
general issues being addressed by state legislatures regarding oversight and
regulation of physicians and then discusses recent federal Ilegislation
regarding physician competency; finally, current licensing practices in Alaska
are discussed.

Randall Burns, director of Alaska's Division of Occupational Licensing in the
Department of Commerce and Economic Development, reported general satisfaction
with the medical board’'s physician oversight authority with two exceptions.
Mr. Burns stated that the peer review provision listed in AS 08.01.075(a)(5)
should be mandated as part of the investigatory process rather than as part of
the disciplinary process. As a disciplinary action, professional boards can
"require the licensee to submit to peer review." The assistance of a peer
review panel would be more helpful in the investigatory process (e.g., helping
to determine tf a physician has demonstrated professional incompetence). Mr.
Burns also stated that the division does not have adequate subpoena powers.
In order to issue a subpoena for the attendance of witnesses or the production
of documents, AS 08.01.087(b) requires that the Commissioner considers it "in
the public interest” and must request approval by "telephone or telegraph all
board members..." Mr. Burns considers this process "incredibly cumbersome.”



Representative Donley
May 1, 1989
Page 2

State Oversight and Regulation of Physicians

According to the Intergovernmental Health Policy Project (IHPP), 44 state
legislatures enacted more than 100 laws between 1987 and 1988 to strengthen
their oversight and monitoring of physician behavior. In most states, the same
body that grants physician licenses also has the authority to discipline
physicians deemed unfit to practice. The IHPP states that "although all state
medical boards have the authority to revoke or suspend a physician's license,
the percentage of those who are actually disciplined is, by all accounts, snma7l
compared to the number of doctors believed to be professionally incompetent to
practice.” Many state medical boards operate with an "overwhelming administra-
tive backlog of cases to be investigated.” The IHPP reports that between 1982
and 1984, state medical boards saw a 45 percent increase in the number of
disciplinary actions taken.

The IHPP concluded that the laws of Florida, Maryland, and Illinois are good
examples of how states have added teeth to their physician licensure and
quality assurance regulations. Aspects of reform include peer review
initiatives (i.e., extending protection to people who act in good faith while
providing information to professional review boards regarding the competence
of a physician), strengthening the authority of medical boards to sanction
physicians, tightening licensure regulations (e.g., reciprocity between state
licensing boards is no longer automatic), and strengthening hospital
regulations to enable improved scrutiny of medical staff (new accreditation
standards from the Joint Commission on Accreditation of Healthcare Organiza-
tions require hospitals to improve investigations of physicians applying for
new or renewed privileges).

Florida enacted broad tort reform measures in February and June of 1988. The
newly established Division of Medical Quality Assurance, within the Department
of Professional Regulation, is authorized to use whatever resources are
necessary to investigate and discipline physicians guilty of unprofessional
conduct "in order to take forceful corrective measures to assure quality
medical care throughout the state.” Eighty-nine new positions in the division
will be supported mainly by a trust fund generated from licensure fees
collected by the state. Disciplinary actions available in Florida include
denying, revoking or suspending a doctor's licence, imposing administrative
fines, issuing reprimands or imposing probation with requirements for further
professional training, supervision or treatment. The state now also requires
nurses to report physician misconduct to the division or risk disciplinary

action.

Maryland operated a part-time system of physician discipline with volunteer
physicians from the state medical society. The commission received 800
complaints in 1987 but disciplined only five physicians. Last year, the
commission operated with a backlog of more than 700 cases. Maryland's new law
provides for hiring full-time investigators and hearing officers to handle
complaints. Physician sanctions have been strengthened (e.g., the law mandates
automatic suspension of physicians convicted of crimes of immorality and allows
for permanent revocation of a physician's license).
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[llinois replaced a 1923 law with the Medical Practice Act of 1987. A new
nine-member board will handle physician discipline and another seven-member
board will continue to regulate licensure. The new law mandates increased
reporting requirements of disciplinary actions to the appropriate board,
increases postgraduate clinical training requirements from 12 to 24 months,
adds requirements for physicians to self-report disciplinary actions (including
voluntarily surrendering medical practice privileges), and allows civil fines
of up to $5,000 for physician misconduct.

Attachment A ("Focus on State Oversight and Regulation of Physicians," prepared
by IHPP in September 1988) lists physician competence and discipline laws
enacted in 1987 - 1988 and includes a chart comparing features of enacted
legislation on physician oversight. Attachment B, (State Health Notes.
July/August 1988, "Physician Discipline Emerges as a State Priority" and
Medicine and Health Perspectives. May 2, 1988, "Doctor Discipline or Doctor
Bashing?") provide additional information on physician discipline legisla-

tion.

Federal Legislation

Congress passed the Health Care Quality Improvement Act of 1986 (PL 99-660) in
response to concerns about physician competency and discipline. The act
provides immunity protection for appropriate peer reviews and requires the
creation of a national registry for malpractice and disciplinary data. The
"shield” part of the law, protecting physicians from retaliatory suits by
colleagues disciplined after peer review of their actions, extends to state

The following publications are available from the National Clearinghouse

on Licensure, Enforcement, and Regulation, [606-231-1850]:

State Regulation of the Health Occupations and Professions: 1985-86

(204 pages) $30

This publication discusses state regulations concerning the  following
professions: Dentists, Dental Hygienists, Dental Assistants, Denturists,
Allopathic Physicians, Osteopathic Physicians, Physician Assistants, and
Respiratory Therapists.

State Regulation of the Health Occupations and Professions: 1986-87

(208 pages) $35

This publication discusses state regulations concerning the following
professions: Dieticians, Medical Technicians, Opticians, Optometrists,
Pharmacists, Pharmacist Assistants, Speech Language Pathologists and
Audiologists, Veterinarians, and Veterinarian Technicians.

State Credentialing of Health Occupations and Professions (1986)

(213 pages) $25

This publication discusses state regulations concerning the following
professions: Acupuncturists, Chiropractors, Practical Nurses, Registered
Nurses, Nurse Practitioners, Nurse Midwives, Occupational Therapists, Physical
Therapists, and Podiatrists.
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courts in 1989. States have until October 1989 to either adopt the federal
peer review provisions or enact their oan peer review statutes.

The new data system required by federal law is designed to prevent doctors with
histories of being disciplined from relocating their practices in other states.
The National Practitioner Data Bank will collect data on malpractice payments,
professional disciplinary actions, professional society membership revocations
and adverse actions on clinical privileges. Insurance companies, boards of
medical examiners and peer review groups will be required to report informa-
tion, under penalty of fines. The system is expected to be operating by
September 1, 1989 (see Attachment C for nmore information).

Regulation of Physicians in Alaska

According to AS 08.64.331, disciplinary sanctions available to Alaska's medical
board include authority to permanently revoke, suspend or censure a license to
practice; issue a letter of reprimand; place a licensee on probationary status
and require the licensee to report regularly to the board; and impose a civil
fine of not more than $10,000. The board ney also summarily suspend a license
before final hearing or during appeals "if the board finds that the licensee
poses a clear and immediate danger to the public health anc safety if the
licensee continues to practice.”

Sore states report backlogs of hundreds of cases under investigation. Randall
Burns, director of Alaska's Division of Occupational Licensing in the
Department of Commerce and Economic Development, reports that the division has
cleaned out the old cases within the last year and "is pretty up to date,”
(most cases currently under investigation are under a year old). Between 1981
and the present, action against physicians has been taken in 23 cases
(1,0,4,2,1,2,5 and 5 annually, ond 3 to date in 1989); the division is
currently investigating 52 cases. Mr. Burns reports general satisfaction
with the process of physician discipline in Alaska, with the exception of the
peer review provisions and the inability to subpoena records or witnesses
without going through a cumbersome process.

Alaska statutes already contain provisions protecting from liability members
of licensing boards and peer review committees (AS 08.02.020). Mr. Burns
reported sone difficulty getting physicians to serve on peer review committees
during ‘nvestigations because although Alaska statutes protect peer review
committees, peer review is mandated as a disciplinary action in A, 08,01.075
and not a; part of the investigatory process; physicians worry about being sued
by the physician being investigated if they assist in a review that leads to
disciplinary action being taken against the licensee being investigated.

2

Attachment D lists the disciplinary codes used by Alaska's Medical Board
when disciplining physicians and contains a list of physicians who were
disciplined in Alaska between 1983 and the present.
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AS 08.64.336 requires that a physician who professionally treats another
physician for "alcoholism or drug addiction, or for mental, emotional or
personality disorders, shall report it to the board if there is probable cause
that the person nmey constitute a danger to the health and welfare of that
person's patients..." The statute also requires hospitals to report to the
medical board any disciplinary action taken against physicians, including if
the perso,. voluntarily resigns hospital staff privileges while under
investigation.

Attachment E includes the centralized licensing statutes (AS 08.01-.03), state
medical board statutes (AS 08.64), occupational licensing regulations (12 AAC
02), and state medical board regulations (12 AAC 40).

| bhope this information is useful. Please call this office if you have
additional questions.

Attachments
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INTERGOVERNMENTAL HEALTH POLICY PROJECT

IIIFOCUS ON ...

STATE OVERSIGHT AND REGULATION  Septenter ms
OF PHYSICIANS

EDITOR’S NOTE: Concern over bcth the quality of health care and the rising
incidence and costof medical malpractice litigation is causing states to
strengthen their oversight and regulation of physicians. In this issue of
FOCUS ON .. Rhona S. Fisher, senior research associate at IHPP, examines the
more than 100 laws relating to physician competence and discipline that were
enacted by thestate legislaturesin 1987 and 1988. In addition to an analysis
of trends, thereport includes amap showing the distribution of laws and a
state-bv-statc summary of the laws. 'Anne T. Robinson, an intern at IHPP,
provided research assistance. Research for this project was made possible, in
part, by support from the Health Resources and Services Administration.

States, showing increasing concern with the quality of medical care, arc
starting to zero in on problems involving the country’s 500,000 licensed and
practicing physicians. Since 1987, 44 state legislatures have enacted more than
100 laws to help assure quality medical care by strengthening their oversight
and monitoring of physician behavior.

Quality problems in the services doctors deliver can stem from any num-
ber of deficiencies - from poor practice habits to inadequate training to physi-
cal or mental impairments. According to a recent Office of Technology Assess-
ment report on quality,1 the general grounds for physician discipline arc unpro-
fessional conduct or professional incompetence. Most often, such conduct in-
volves fraud, illegal acts or the inability to render medical care safely. The
specific grounds that arc the basis for disciplinary actions against licensees are
set by state medical practice acts. Many states it. recent years have seen fit
to expand the types of conduct for which doctors can be disciplined.

Authority to license or restrict medical licensure also lies with the states.
By expanding the powers of state medical boards, stepping up physician licensure
requirements, adding protections for peer reviewers and toughening requirements
for hospital reporting, states hope to rid their systems of bad medical care and
reduce malpractice problems. (See Exhibit 1 for distribution of state laws and
Exhibit 2 for statc-by-statc summaries of 1987 and 1988 laws.)

Comprehensive Reforms
FLORIDA, MARYLAND and ILLINOIS arc good examples of how states arc

adding teeth to their physician licensure and quality assurance regulations.
Through a scries of broad tort reforms enacted in February and again in late



June, FLORIDA has taken a tcugh stand on physician competence.* A ncwiy
established Division of Medical Quality Assurance within the Department of
Professional Regulation is empowered to use whatever resources and make what-
ever efforts are necessary to investigate and discipline physicians guilty of un-
professional conduct... "in order to tajee forceful corrective measures to assure
quality medical care throughout the state." To do this, eleven professional boards
were created within the new division and given broad authori'y to train investi-
gators, conduct investigations, require reporting on malpractice and disciplinary
actions from licensed health facilities and discipline physicians. A total of 89
new positions in the division will be supported by S3.4 million, derived mainly
from a trust fund generated from licensure fees collected by the state.

The new FLORIDA law allows the division of medical quality assurance to
enter into agreements with the state professional society of physicians to re-
views complaints referred to the division and prepare confidential reports of
its findings. However, the division must rule on the basis of its own indepen-
dently prepared evidence and suoporting expert opinions.

Disciplinary actions available in FLORIDA include denying, revoking or
suspending a doctor’s license, imposing administrative fines, issuing reprimands
or imposing probation with requirements for further professional training, super-
vision or treatment. In what may be a trend to crack "the brotherhood of
silence” -- professionals who look the other way when mishaps and/or incom-
petence occur -- the state will require nurses to report physician misconduct
to the division or risk disciplinary actions similar to physician sanctions.

MARYLAND has also reorganized its licensure responsibilities this year
through the creation of a m v state board to license and discipline doctors.
To be known as the Board of physician Quality Assurance, the new entity will
replace the part-time system of physician discipline that had primarily used
volunteer physicians from the sta'e medical society. Under the new law, uneth-
ical or incompetent doctors would he investigated more thoroughly, quickly and
aggressively. In 1987, the existing medical licensing commission received 800
complaints but only d'sciplined five doctors. It also had a backlog last year of
more than 700 eases.

Claiming that the 11-member commission was overworked and understaffed,
MARYLAND Governor Schaefer sponsored the plan. The new law provides for
hiring full-time investigators and hearing officers to handle complaints. The
state medical society will continue to offer expert opinion but will no longer
conduct investigations. Funds for the new MARYLAND law for FY 1989 will
total $446,633. Projections for the next two fiscal years include budget increases
of approximately $200,000 per year, though the increases are subject to review
by the Jegislature to sec if the new quality assurance board is doing its job.
With this in mind, the law requires annual legislative reports on board actions
and also stipulates disposition of all claims within one year or a report giving
reasons for the delay. MARYLAND has also beefed up physician sanctions. The
new law will automatically suspend doctors convicted of crimes of immorality
and allows for permanently revoking a physician’s license.

Last year ILLINOIS replaced a 1923 law with the Medical Practice Act of
1987. The new statute updates licensure requirements to practice medicine in
the state and creates two separate boards to oversee physician activities. A
new 9-member board will handle physician discipline while a second 7-member
board will continue to regulate licensure. The law identifies increased reporting
requirements of disciplinary actions to the appropriate board and also increases
postgraduate clinical training requirements from 12 to 24 months. It also adds



requirements for physicians to self-report any disciplinary actions, including
voluntarily surrendering medical practice privileges. Finally, the law allows
civil fines of up to S5.000 for physician misconduct.

Health Care Quality Improvement Act of 1986

The actions taken in FLORIDA, ILLINOIS and MARYLAND are in part a
response to a recent federal law involving physician competency an<l discipline.
The measure (PL 99-660) provides two major tools in support of the peer review
process: immunity protections for appropriate reviews and the creation of a
national clearinghouse on physician data.

The clearinghouse, known officially as the Practitioner Adverse Credcn-
tialing Data Bank, will collect data on malpractice payments, professional disci-
plinary actions, professional society membership revocations ar.d adverse actions
on clinical privileges. Insurance companies, boards of medical examiners and
peer review groups will be required to report tne information, under penalty of
fines. (CALIFORNIA enacted provisions for a similar state-run physician data
bank last year. A few other states (e.g., ALASKA) have mandated review of
physician applicant records maintained in the nationwide data bank of the Fed-
eration of State Medical Boards.)

Once the new federally mandated clearinghouse is operative, licensed hos-
pitals, peer review groups and state licensing boards will have access to the
information. In the past, there has been little to keep doctors whose licenses
have been revoked or hospital privileges suspended from relocating their prac-
tices in another state. The new system, which will legally bind hospitals to
check on physicians’ professional backgrounds, is designed to prevent doctors
with histories of being disciplined from continuing to jump from state to state.

The President’s FY 88 budget sought a $2.8 million appropriation to support
the clearinghouse; this was also the amount included in a recent Housc-Scnate
budget agreement. Cost estimates for the proposed data bank have run as high
as S10-S20 million. Target start-up dates range from early 1989 to early 1990.
The American Medical Association, which had been actively pursuing the role
or data bank administrator, has dropped out of the running. The AMA says
there arc too many unknowns about the potential cost of managing the bank.

The second part of the federal mandate extends protection to people who
provide information to a professional review board regarding the competence of
physicians, if they arc acting in good faith. Also protected are professionals
and others who perform the peer review activities. Seen as a "shield" law to
protect physicians from retaliatory suits by angry colleagues unhappy with the
peer review process, the federal protection will extend to state courts in 1989.

The immunity issues addressed by the federal quality assurance mandate
grew out of a case brought by an OREGON physician, who had charged that
members of a local clinic who challenged his professional competence were
acting to reduce competition in the small town rather than give an unbiased
peer review of his professional skills. The case reached the U.S. Supreme Court,
which upheld an earlier ruling in the plaintiff’s favor that the clinic’s doctors
were using the peer review process to limit competition, in violation of anti-
trust laws. Also, although OREGON mandates peer review, the Court found that
the state at the time was not sufficiently regulating the process to warrant
the immunity from liability that the clIn.ic’s doctors claimed due them in their
actions as peer reviewers, e.g., as quasi-state officials.



Peer Review Initiatives

States hove until October 1989 to either accept the federal peer review
provisions or reject them in lieu of their own peer review statutes. Last year,
WYOMING, TEXAS, NORTH CAROLINA and INDIANA opted for early acceptance
of the federal standards; this year KENTUCKY, COLORADO and LOUISIANA
did so, and HAWAII is studying whether or not to adopt the federal peer review
provisions. In CALIFORNIA, or. the other hand, pending legislation (SB 2565)
spells out detailed state peer review requirements.

As one of the three states so far this year to specifically adopt the 1986
federal immunity provisions, KENTUCKY mandated that four requirements be
met for the federal protections to be effective: 1) the activities must be per-
formed with the reasonable belief that quality care is being promoted; 2) reason-
able efforts must be taken in the investigation; 3) adequate notice must be af-
forded the physician involved; and 4) any actions taken must be supported by
reasonable beliefs that the facts support them.

Over the last two years, many states have chosen to amend their existing
peer review laws. ALABAMA, FLORIDA, MAINE, TENNESSEE, UTAH, ARIZONA,
CALIFORNIA, INDIANA, KENTUCKY, LOUISIANA, MINNESOTA, MISSOURI,
NORTH CAROLINA, OKLAHOMA, OREGON, WYOMING and VIRGINIA all pro-
vide immunity for participants in the peer review process and, in most eases, ex-
tend immunity to peer review informants as well.

State Medical Board Initiatives

Licensure of physicians, done under state authority, has historically been
based on a written and oral examinations process. In most states, the same
body that grants licenses also has the authority to discipline doctors it deems
unfit to practice, though a few — ILLINOIS, for example — have separate en-
tities. With the advent of a nationally standardized licensing exam for physi-
cians, medical boards no longer find so much of their time taken up with re-
vising and administering licensure exams. This, coupled with increased consumer
concerns and the dramatic rise in the number of licensed physicians, has caused
many states to reevaluate how to best use the resources of the boards.

Recommendations by Health and”Human Services Secretary Otis R. Bowen
on changes states can make to reduce the frequency of malpractice actions say
that "state licensing boards should be properly staffed, funded and authorized
to operate effective disciplinary programs.”3 In this regard, VERMONT has
appropriated 540,000 and NEBRASKA $47,000 to support studies of staffing,
management and revenue needs of its licensing boards. And as seen earlier,
both FLORIDA and MARYLAND legislatures have made substantial monetary
commitments to improving the operations of their respective disciplinary boards.

In addition, a number of states have expanded medical board functions to
include provisions for more comprehensive investigations. Last year, for instance,
GEORGIA enacted requirements for mandatory investigation of licensees who
have had a medical malpractice judgement of more than $100,000 as well as in
cases where two or more judgments against or settlements have occurred. Sim-
ilarly, the TEXAS medical board must investigate any physician who has three
or more malpractice claims within a five-year period. So far in 1988, ALABAMA,
FLORIDA and RHODE ISLAND have beefed up requirements that certain investi-
gations be initiated by their medical boards or its appointed representatives.

Reorganization Many states have redefined the duties and composition of



ihcir state medical boards, For example, under the new FLORIDA statute des-
cribed ca-licr, board members must receive special training in investigatory
procedures. In VIRGINIA, medical board membership will consist of one medical
physician from each congressional district, four other professional members and
two citizen members. ARIZONA'S 12-member medical board also will include
two public members as well as a nurse and nine practicing physicians from at
least three counties in the state. MARYLAND’'S new medical board will be made
up of primarily physician members appointed by the Governor. RHODE ISLAND
reduced the number of board members needed to make up a hearing committee
from seven to five.

Impaired Physicians ALABAMA splintered the functions of its medical
board by adding a special committee, to function under the supervision of the
state board for the purpose of identifying, treating and rehabilitating impaired
physicians. This later move by ALABAMA to establish a specific approach to
dealing with impaired physicians reflects a mowing concern by states of how
to best handle physicians who appear to be in trouble. Rather than take a
punitive approach, states arc uniformly looking for strategies to rehabilitate
and manage physicians suffering from alcohol or drug abuse, mental illness or,
in some cases, physical deterioration due to disease or age.

For the most part, states promise confidentiality for physicians willing to
undergo approved treatment programs and/or voluntarily restrict medical practice
until the state deems their rehabilitation successful. For example, FLORIDA
enacted rules this year for a recently ..stablishcd impaired practitioners commit-
tee that incorporate the aforementioned approach. Physicians arc not considered
disciplined if they "voluntarily" suspend practice until the state-appointed con-
sultant deems them competent to resume practice. Collusion between a con-
sultant and a physician and/or a treatment provider is a felony charge in this
southern state.

ALASKA and NEW MEXICO will contract privately for their impaired physi-
cian rehabilitation programs. Other states that have recently established impaired
physician programs include ARIZONA, MONTANA and NORTH CAROLINA; IL-
LINOIS. NEVADA. TEXAS, VIRGINIA and WASHINGTON, meanwhile, have re-
vised their nctioning authority of impaired physicians. For example, WASHIN-
GTON allb.s doctors to choose drug treatment rather than face disciplinary
action for drug abuse. Confidentiality is extended to the physician and immun-
ities arc provided to those who report practitioners to the program. In another
example of stepped up oversight, VIRGINIA requires doctors who provide assis-
tance to an impaired physician to report the action to the state licensing board.

Sanctions One of the busier avenues of reform has been in increasing
the disciplinary sanction authority of state medical boards. Although all state
medical boards have the authority to revoke or suspend a physician’s license,
the percentage of those who arc actually disciplined is, by all accounts, small
compared to the number of doctors believed to be professionally incompetent
to practice. States vary in their willingness to discipline and in the types of
actions they take, largely because of differences in their laws and regulations.

More than a dozen states have strengthened the authority of medical boards
to sanction physicians. For example, in INDIANA, the state’s medical licensing
board may impose new disciplinary sanctions. Grounds for sanctioning include:
obtaining a license through deceit; engaging in fraud in the course of profession-
al duties; advertising services falsely; being convicted of a crime relating to
professional competence; knowingly violat-ing any state or federal statutes
relevant to the medical profession; and continuing to practice although unfit



because of incompetence, out-of-date skills, and/or physical or mental disability.
'h>sicians who engage in immoral conJuct in the course of services, mishandle
drugs or have been disciplined in another jurisdict. ,.-n may also be disciplined.

The INDIANA law gives discretionary authority to the licensing board to
grant probationary licenses that limit areas of practice and require provision of
community service, regular reports on the licensee’s progress, and/or continuing
professional education. In VIRGINIA, a new law will cna >lc a board-appointed
audit committee to review practice? of disciplined licensee, to see if their prac-
tice conforms to conditions placed on the physician by the board. PENNSYL-
VANIA added a civil penalty of up to SI1,000 for failure of a physician to dis-
close financial interest in a facility or service prior to offering it to a patient.
ALABAMA and FLORIDA enacted provisions allowing for the ir.imcdiatc suspen-
sion or revocation of a physician’s license when the public health and safety
requires it.

MINNESOTA added fee splitting, kick-backs and other financial advan-
tages as reasons for denial of a license or sanctions. Also, health-related licens-
ing boards in the state arc directed to investigate all communications that indi-
cate sexual contact with a patient. A disciplinary conference must be held if
there is sufficient evidence to warrant sanctions or other actions. All mandatory
reporting by the licensing board must include legislative summaries of each
individual ease involving sexual misconduct.

Professional Licensure

Another approach to physician oversight has been to tighten licensure
regulations, specifically in the areas of renewal, out-of-state applicants and
investigations. During the licensure renewal process, states such as COLORADO
and ARIZONA will now require physicians to self-report any activity that vio-
lates the state’s medical practice standards or related disciplinary action.

One area that states arc continuing to change is reciprocity of licensure
between states. Once a professional courtesy between states, reciprocal licensure
is no longer automatic. For example, SOUTH CAROLINA will endorse previous
licensure in another state only when certain examination requirements have
been met. IOWA, MICHIGAN and WEST VIRGINIA require transfer applicants to
be investigated for past disciplinary actions while three other states -- FLOR-
IDA, INDIANA and KANSAS -- tightened restrictions for out-of-state applicants.

States continue to amend the definition of professional conduct in efforts
to expand the criteria for sanctions. ARIZONA, for example, has redefined pro-
fessional misconduct to include unwillingness to submit requested documents to
the medical board and making false or misleading statements to the board.

Hospital Regulations

Hospitals are under increasing pressure to improve their scrutiny of medical
staffs, in large measure because of new accreditation standards from the Joint
Commission on Accreditation of Healthcare Organizations.4 The regulations,
which become effective next year, will require hospitals to set up risk manage-
ment programs as well as to improve investigations of physicians applying for
new or renewed privileges. New standards will require such physicians to report
any voluntary relinquishment or reduction of privileges or licenses. This will
help close a longstanding loophole that had allowed physicians under the gun
to "voluntarily" discipline themselves, skirting requirements to self-report any
past disciplinary sanctions.



A number of states, such as VIRGINIA, MICHIGAN, and CALIFORNIA,
have included reporting of voluntary resignations or other medical practice
limits in recent statutes. The VIRGINIA law also requires hospital staff to report
suspected substance abuse or mental illness, in * physician as well as any dis-
ciplinary actions to the medical board. COLORADO will also require hospitals
to report any disciplinary action to suspend, revoke "or otherwise limit" a phys-
ician to the medical board. MINNESOTA has taken that a step further, requiring
hospital reports to medical boards to include detailed information such as the
specific patient record and reasons for the action.

Consumer Rights

Consumers of health care services are beginning to be mandated participants
in some states’ physician oversight systems. There arc two main approaches.
The first involves a citizen member serving on the medical board, as seen in
VIRGINIA’S reorganization statute. And the second - adopted by states such
as TEXAS, MISSOURI and RHODE ISLAND - supports public access to informa-
tion about disciplinary aciions. For example, TEXAS requires summaries of
disciplinary orders to be made available to the general public and public libraries.
Impaired physicians who voluntarily participate in approved rehabilitation pro-
grams arc excluded from publicly released information. Such is also the ease in
MISSOURI, which distributes quarterly lists of physicians given license restric-
tions. RHODE ISLAND also requires public reports on physician discipline actions
when the actions result in changes in the physician privileges related to patient
quality of care. Clearly, some states recognize consumers’ right to know what
actions the state deems necessary to take to restrict physicians, in order to
select physicians and make other informed health decisions.

Further Comments

Problems still plaguing state medical boards include the overwhelming
administrative backlog of cases to be investigated and reported. The number of
complaints continues to rise, and more complex criteria are being utilized in
the review process. Although investigative procedures that consume additional
resources arc being mandated, most boards arc being given only marginal in-
creases in funds.

Between 1982 and 1984, the boards saw a 45 percent increase in the number
of disciplinary actions taken, although many of these were in the form of "soft
sanctions”™ such as reprimands and censures. These actions may be a practical
response to the limited funds and staffing resources of the boards. Certainly,
states will continue to recvuluatc their licensure and physician oversight prac-
tices, particularly in light of new federal requirements to improve reporting
and oversight of disciplinary actions.

Will slate initiatives on physician competence and discipline have the de-
sired effect of reducing the incidence of physician incompetence and misconduct
and, ultimately, eliminating bad doctors? The answer is yes, but only to the
extent that states continue to actively support oversight responsibilities through
increased funding and beefed up sanction authority.

In addition, medical boards must be willing to exercise sanction authority
and to monitor and report on the success of their efforts. Legislatures can
continue to pass laws spelling out new grounds for physician discipline but
unless everyone involved in delivering health care complies with reporting and
review requirements, physician discipline systems will not be able consistently
to assure the quality of medical care.
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EXHIBIT 2. PHYSICIAN COMPETENCE AND DISCIPLINE LAWS, 1987-1988

ALABAMA — HD 163, Act 87-389, 1987 Laws Authorizes the board of medical examiners to
suspend or revoke a license when another state licensing board has taken disciplinary action
against the licensee.

MB 164, Act 87-775, 1987 Laws Grants authority to the board to evaluate off-shore
medical schools and approve only those with substantially equivalent education to that of U.S.
schools. The board may then reject or not accept diplomas for licensure from those schools.

MB 283, Act 88-536, 1988 Laws Creates an Impaired Physicians Committee under the
supervision of the board. Impaired physicians arc defined as those unable to practice medi-
cine with reasonable skill and safety by reason of illness, substance or alcohol abuse or any
other physical or mental condition. The committee, to be comprised of physicians, is respon-
sible for the identification, intervention, treatment and rehabilitation of impaired physicians
and has the authority to compel a physician to be evaluated. It may contract with providers
of treatment programs and must make annual reports to the state board. Immunity is provid-
ed to persons who provide information to the committee. Findings of the committee arc con-
fidential and not available for discovery or subpoena.

SB 132, Act 88-86, 1988 Laws Allows immediate suspension or revocation of a license
by the Medical Licensure Commission. Strengthens the commission's authority to discipline
physicians. Prevents judicial stays of disciplinary actions, including licensure suspension or
revocation, except if the commission is found to have acted outside of its statutory authority,
performed in an arbitrary or capricious manner or acted with gross abuse of its discretion.

AL ASK A —HB 70, Ch.87, 1987 Laws Requires primary financing of the state medical board
through licensure fees and allows a one-time assessment on such fees to cover costs of the new
positions of investigator and executive secretary. Mandates establishment of an impaired
physicians program through private contract to treat practitioners suffering from substance
abuse. Mandates review of physician applicants records in the nationwide disciplinary data
bank with the Federation of State Medical Boards (FSMB). Offcrs one year temporary permits
to physician residents cr interns. Adds civil fines up to $10,000 to the list of sanctions
available to the board. Requires the board (also physicians and hospitals) to report all
disciplinary action to the FSMB. Authoiizcs the board to require physicians under inves-
tigation to take mental or physical exams, including drug testing, at the board's expense.

ARIZONA —HB 2014, Ch.135, 1987 Laws Defines the primary duty of the board of medical
examiners as protecting the public from unlawful, incompetent, unqualified, impaired or
unprofessional practitioners thiough licensure, regulation and rehabilitation. Permits
physical and mental exams. Requires CEO, medical director or chief of staff to inform the
board when privileges are denied, revoked, suspended or limited or when a physician resigns.

HB 2015, Ch.102, 1987 Laws Provides for the board to establish a program for the
treatment and rehabilitation of physicians who are impaired by alcohol or drug abuse. The
program will include education, intervention, treatment and post-treatment monitoring and
support and may provide services through a contract arrangement with other organizations.
A physician identified in need of treatment must agree to certain stipulations or risk proba-
tion or other actions by the board.

HB 2085, Ch.117, 1988 Laws Exempts from licensure requirements physicians interns
or residents participating in a health care institution’s training or approved fellowship
program and when proper supervision exists.

HB 2200, Ch.190, 1988 Laws Expands the definition of unprofessional conduct to

include failure to provide the medical board with documents on one’s medical practice or
related activities and making misleading statements on medical board forms or written
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correspondence with the board. Requires the board to engage in a full exchange of
information with boards of other states. Directs the board to prepare and circulate
educational materials that it determines arc helpful and proper for licensees. Defines duties
of the executive director of the board. Exempts short-term residency participants from licen-
sure, but requires registration. Requires persons renewing licensure to report disciplinary
actions or restrictions on licensure by another state or foreign government.

HB 2309, Ch.105, 1988 Laws Amends existing law prescribing disciplinary grounds
and sanctions for osteopathic physicians. New grounds for unprofessional conduct include:
failure to appear for an informal interview requested by the board unless formally continued;
failure to make medical or practice records available; failure to report to the board an
osteopathic physician who may be guilty of unprofessional conduct or incompetence; and
failure to disclose financial interest in a diagnostic or treatment facility when referring a
patient. Allows civil fines up to S500 each for violations. Mandates physical/
mental examination of physicians when required by the board. Stipulates that the examining
board may send a "letter of concern” to notify a physician that while insufficient evidence
exists to support direct action, there is sufficient evidence for concern. The letter becomes a
public document and may be used in future disciplinary actions against the physician.
Identifies a decree of censure as an official action against a doctor's license. Allows the
board to appoint hearing officers and employ special consultants or other agents to make
investigations, gather information, review complaints, prepare reports and undertake other
activities. Exempts from licensure requirements osteopathic interns and residents. Changes
licensure renewal from yearly to every two years and requires evidence of 20 hours of
completed continuing education. Requires institutions to report to the board any evidence of
physician misconduct or impairment or risk sanctions by the licensing board. Also requires
the board to report all disciplinary actions to facilities where the physician has privileges.

SB 1090, Ch.121, 1988 Laws Renames state peer review statutes to health care quality
assurance provisions. Grants immunity for persons who participate in the quality assurance
process without malice and makes this a standard to be determined by the court. Exceptions
are made in state confidentiality provisions to protect both providers and others involved.

CALIFORN1A — AB 782, Ch.1368, 1987 Laws Grants the division of licensing authority to
substitute postgraduate education and training to remedy deficiencies in an applicant's
education and training. Requires certification of training by the medical education director.

AB 1956, Ch.1336, 1987 Laws Provides for the imprisonment of any person pretending
to be a practicing professional without a certificate or license and who creates circumstances
causing or creating risk of great bodily harm to another. Also permits the medical board to
issue sole source contracts for the services of medical v-“nsultants to assist in its program.

AB 2249, Ch.721, 1987 Laws Creates a central file within the Department of Consumer
Affairs of disciplinary actions, public complaints, malpractice awards and criminal
convictions for health care licensees. Requires reports on disciplinary actions by medical
institutions or societies to be made available to other medical institutions unless the board
finds the report is without merit or is more than 3 years old.

SB 231, CF.1341, 1987 Laws Creates reciprocity for licensed physicians from other
states who have graduated from accredited medical schools and meet certain other
requirements. Revokes a requirement for taking the written state clinical competency exam.

SB 1620, Ch.1044, 1987 Laws Tightens provisions requiring certain health care
providers and peer review bodies to report physician privilege denials or sanctions. Also
includes mandatory reporting of any voluntary resignations. Expands on details required in
such reports, known as 805 reports, and gives 30 days after the date the sanction takes effect
for it to be submitted to the licensing authority. The physician must be given a copy of the
complaint and a notice of rights in submitting additional information. An updated report is
required when a physician has met any terms of compliance required by the sanctions.
Immunities arc extended both to those reporting under this chapter and to reviewers.



COLORADO -- HB 1066, 1987 Laws Amends the definition of unprofessional conduct to
include two or more acts or omissions that fail to meet accepted standards of practice that
may occur in more than one patient or more than one act.

HB 1037, 1988 Laws Provides immunity to participants in peer review functions
crnductcd by facilities licensed or certified by the Department of Health.

HB 1340, 1988 Laws Staggers length of service for medical board membership.
Grants the board authority to require foreign medical school graduates to serve three years
of postgraduate clinical training, rather than two. Identifies unprofessional conduct as the
use or distribution of controlled substances and failure to report any disciplinary action to
the board when renewing or seeking reinstatement of a license. Members of the board arc
granted immunities from civil litigation. The board is required to report annually to the
general assembly concerning its activities and progress. The board must report any final
disciplinary action within 30 days to hospitals where the disciplined physician has privileges.
Supervisors of interns or residents must report any actions that would constitute licensure
violations or failure to progress on the part of the physician in training. Requires hospitals
tc report actions that "otherwise Ilimit" physicians to the medical board and requires
physicians to complete a self-reporting questionnaire when renewing licenses. The State
Medical Board will be responsible for establishing rules to meet the requirements of the
Health Care Quality Improvement Act of 1986 (HCQIA), upon its implementation.

CONNECTICUT —HB 5001, PA.88-362, 1988 Laws Requires residents or interns to receive
a permit to practice in the state, based on recommendation of the hospital administrator. The
administrator must certify that the intern or resident has received a degree from an
accredited medical school or has been approved by the American medical school liaison
committee to participate in clinical orograms in the U.S.

DELAW ARE — HB 18, Ch.2, 1987 Laws Pomits the medical board to temporarily suspend a
license when allegations present a clear and immediate danger to the public health. The
physician must receive written notice and be afforded a hearing on the matter.

FLORIDA -- HB 1221, Ch.87-296. 1987 Law | Establishes reciprocity criteria for licensure of
faculty-appointed physicians, employed by not-for-profit corporations only. Provides for the
incorporation of certain entities for not-for-profit provision of health service, so long as the
corporation is not an HMO.

HB 1626, Ch.88-392, 1988 Laws Amends Section 455.26 on the establishment of an
Impaired Practitioners Committee comprised of representatives of licensed providers and
further defines its treatment and oversight responsibilities. Impairment is defined as sub-
stance abuse or mental conditions that aft'cc. e physician’s ability to practice. Allows the
department to designate approved ti em>r « ograms and to retain consultants to assist in
the identification of impaired physic. cautioners who voluntarily submit to treatment
and are without other formal complaints of their medical practices are not considered
"disciplined" as long as they voluntarily limit their practices and share records with the board.
If a physician-agrees to withdraw from practice until the consultant determines his satisfac-
tory completion of an approved treatment program, the board will not become further
involved in the case. Suspension from a hospital staff is not considered a complaint. Warns
against collaboration between consultants, physicians or other providers and makes such
actions a felony charge.

SB 6-E and HB 819, Cli.l, 1988 Lavvs Enacts major tort reforms in the wake of a
special legislative session as well as a Governor’s commission to study medical malpractice
problems. Those provisions that address physician competence and discipline include: 1)
establishing a Division of Medical Quality Assurance within the Department of Professional
Regulation; 2) providing for regular training of DMQA staff to promote adequate and appro-
priate medical quality assurance; 3) establishing 11 different professional boards within
DMQA, including the Board of Medicine; 4) limiting immunity for good faith participants



. in the state-mandated peer review process; 5) mandating that licensed health facilities must
provide physician peer review; 6) requiring reporting of final disciplinary actions within 10
days to the DMQA; and 7) mandating quarterly reports by hospital risk management programs
to the Department of Professional Regulation on malpractice actions taken against hospital
physicians. Applicants for licensure who arc under disciplinary investigation in another
jurisdiction may not be licensed until the investigation is completed. Grants authority to the
DMQA to review actions against physicians and to discipline them, including stopping a
physician who is perceived as a danger to patients from practicing medicine until he can
demonstrate his ability to practice with reasonable skill and safety. The legislature
appropriated S3.4 million for implementation of DMQA provisions.

GEORGIA —HB 707, Act 795, 1987 Laws Requires hospitals and ambulatory surgical centers
to conduct peer review’ activities. Provides immunities for participants in peer review.

SB 286, Act 545, 1987 Laws Designates a special teaching license for out-of-state
physicians to teach at an approved medical school. Mandates board investigations of any
physician who has had a) a malpractice award in excess of $100,000 or b) two or more
previous judgments or settlements relating to medical practice. Every licensee must report
any settlement in excess of $20,000 to the state examining board.

SR 332, 1988 Laws Creates the Senate Health Related Professions Study Committee to
analyze conditions, needs and problems of state examining boards and to see if merging
Georgia’s 16 boards into a single licensing and regulatory body would work better.

SB 367, Act 1365, 1988 Laws Amends the Georgia Code to provide for disciplinary
sanctions in cases where a physician fails to properly obtain informed consent for procedures
or treatments to be performed.

HAWAII —Senate Resolution 48, 1987 Laws Requests a study to review peer review laws and
procedures, for the purpose of making recommendations for meeting the HCQIA
requirements. Recommends that the state opt for early compliance with the federal mandate.

SB 442, Act 67, 1987 Laws Requires the licensure board to cooperate w'th any federal,
state and county agcny seeking information about physician licensure and sanctions. All
disciplinary actions by the board, including denials, as well as voluntary actions must be
reported to central national data banks, state associations and, on request, to health facilities.

HB 3068. Act 325, 1988 Laws Extends immunity from civil liability to participants
in peer review programs.

SB 2794, Act 110, 1988 Laws Amends provisions for disciplinary actions to include
a) actions taken by a federal agency and b) actions that limit medical privilege.

ILLINOIS — SB 243, PA.85-0004, 1987 Laws Creates the Medical Practice Act of 1987;
repeals the law enacted in 1923. Updates licensure requirements to practice medicine and
provides immunity from liability for participants in internal quality control. Creates a 9-
mcmber disciplinary board and a 7-mcmbecr licensure board. Identifies entities required to
report disciplinary actions. Stipulates conditions under which professionals may advertise.
Permits physical or mental examination of license applicants. Increases postgraduate clinical
training requirements from 12 to 24 months and grants visiting professor permits. Applicants
must voluntarily report all disciplinary actions, including surrender of privileges. Impaired
physicians may have a license suspended immediately, pending a hearing within 15 days of
the suspension. Allows civil fines up to $5,000.

INDIANA — 1IB 1702, 1987 Laws Provides for the immunity of persons providing
information to peer review committees. Where the peer review activities meet thi standards
of ihc HCQIA of 19S6, the protections of that act arc extended to participants.
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SB 516, 1987 Laws Grants the licensure bureau a 90 day period in which to

investigate applicants for renewal of licensure. Allows limitations on probationary licenses,
so that disciplinary actions taken arc appropriate. The medical licensing board may consider
renewal of a license that had previously been surrendered voluntarily. Identifies criteria for
consideration of probationary licensure, including disciplinary actions in another state.

SB 2, PA.88-152, 1988 Laws Applies a new chapter to medical licensing and licensure
of other health professionals. Licensing boards may conduct disciplinary hearings and order
a practitioner to submit to physical or mental exams. The boards may permanently revoke or
suspend a practitioner’s license, or censure, reprimand or place the professional on probation.
They may also suspend a l,cense for 90 days during the review process under threat of clear
and immediate danger to public health and safety. A revoked license may not be reinstated
for seven years. Subject of disciplinary action may be responsible for costs. Applicants for
licensure, certification or registration through reciprocity may be subject to examination.

IOWA — HB 3*46, 1987 Laws Limits time period for temporary licenses to one year and n.~kcs
them nonrcncwablc.

KANSAS-- HB 26-43, 1988 Laws Prohibits using information obtained through peer review
in any judicial or administrative hearing other than certain licensing and disciplinary actions
taken by the state. Makes employees of institutions for the mentally ill and mentally retarded
responsible for complying with the state’s existing requirement to report incidents of
substandard care to the appropriate licensing agency.

11B 3034, 1988 Laws Reviews provisions for temporary licenses to out-of-state ap-
plicants coming to complete education and training programs. Such licenses arc valid up to
one year, arc not renewable and arc subject to other restrictions. Foreign medical school
graduate applicants must have passed the exam required by the educational commission.

KENTUCKY — 11B 551, 1988 Laws Enacts major tort reform with sections specific to
physicians. Application for licensure implies a waiver of any claims for damages arising out
of information furnished to a peer review board or committee. Proceedings and
recommendations of peer review committees arc confidential and not subject to discovers' or
subpoena. Immunity provisions of the HCQIA arc included as part of the state law. Speci-
fics reporting requirements for county boards of health. Grants counties the right to inspect
physician offices and issue restraint orders’whcrc violations arc found.

LOUISIANA —HB 1712, Act 884, 1987 Laws Allows the medical licensing board to require
physical or mental examinations as a condition for licensure and may require disciplined
physicians to pay board costs as a condition of probation. Redefines criteria for review of
disciplinary actions by the board. Provides protections from civil liability in the case of
review of medical practice and disciplinary actions.

HB 1115, Act 689, 1988 Laws Makes activities of peer review committees, including
by HMOs, PPOs and other health facilities, confidential and not subject to court subpoena.

HB 1116, Act 690, 1988 Laws Ons for early adoption of Health Care Quality
Improvement Act immunity provisions for professional review actions, effective July 19S8.

MAINE -- SB 952, Ch.646, 19S8 Laws Grants broad immunity from civil liability for
physicians serving on ACAH-rcquired peer review committees, utilization review boards or
certain other disciplinary committees. Grants immunity to informants acting with nit malice.

MARYLAND — HB 179, Ch.660, 1987 Laws Redefines requirements for applicants for
licensure, including alternate criteria for graduates of certain foreign medical schools.



SB 1041, Ch.653, 1987 Laws Protccls the records of a peer review committee when
requested by the Department of Health for review. Records arc not subject to judicial
discovery or subpoena.

HB 27, Ch.160; SB 305, Ch.138, 1988 Laws Amends hcaith claims arbitration panel law
to provide that any actions to nullify or reject an award must be reported to the Maryland
Commission on Medical Discipline. SB 305 requires all claims filed with the Hcaith Claims
Arbitration Office to be reported to the commission.

SB 508, Ch.109, 1988 Laws Major reorganization of state medical licensure
responsibilities. Creates the Board of Physiciar Quality Assurance to license and discipline
doctors. Eliminates the previous, mostly volunteer, physician oversight system. The new
disciplinary body will receive a projected 5850,000 budget over the next three fiscal years if
the board meets the legislature’s performance expectations. Requires disposition of complaints
to be complc;cd within one year an explanation to the legislature of reasons for delay. Board
activities must be reported in detail to the legislature. New positions, which will have
increased sanction authority, include assistant attorneys general, investigators and hearing
officers. The Governor will appoint the 15-member board: Il physic:ans, 3 consumer
members and one recommended by the Hcaith and Mental Hygiene Department.

SB 602, Ch.153, 1988 Laws Revises terms and renewal of professional licenses.
Stipulates that licenses may not be issued for more than 3 years. Requires each rent wal notice
to include a blank panel data sheet from the Hcaith Claims Arbitration Office.

MASSACHUSETTS — HB 2519, Ch.467, 1987 Laws Provides piotections for the documents
and proceedings of peer review committees.

HB 5930, Ch.579, 1987 Laws Redefines functions of medical peer review: to evaluate
or improve the quality of hcaith care rendered; to determine compliance with applicable
standards of care and reasonableness of costs of care; to determine whether particular aci.ons
call a provider into question; and to assist impaired health care providers. Provides records
of the peer review committees with protections from discovery or subpoena.

MICHIGAN — HB 4337, Act 178, 1987 Laws Enumerates grounds for sanctions against
licensed physicians and identifies which violations warrant which sanctions to be taken.
Authorizes medical board to impose fines up to $250,000. Mandates reporting of any
disciplinary actions taken by HMOs and hospitals (including voluntary resignation). Makes
owners, operators and governing bodies of licensed hospitals responsible for the quality of
care rendered, for granting privileges only to licensed practitioners consistent with their
training, and for conducting internal review of professional practice.

HB 4771, PA.81, 1988 Laws Amends licensure for out-of-state hcaith professionals
applying for Michigan licensure. Applicants must be able to: 1) meet the requirements
promulgated by Michigan’s appropriate professional board; 2) not have any related
disciplinary proceeding pending against them; 3) not have any sanctions resulting from
another state’s disciplinary action in force at the time of application; 4) have met
substantially equivalent licensure standards in the other state; and 5) appear for a personal
interview upon the board’s request. The board is also charged with making an independent
inquiry into the applicant’s professional status in the other state. An applicant who has been
licensed, registered or specialty certified in any profession by another jurisdiction must
disclose that fact and must also submit documents from the appropriate state professional
licensing board or national association as to his current status.

MINNESOTA -- HB 285, Ch.152, 1987 Laws Provides immunities for professional organiza-
tions participating in peer review activities.

SB 737. Ch.86, 1987 Laws Allows person making a complaint to the medical board to
receive a full report on the action taken, including the nature of the misconduct.



SB 1904, Ch.557, 1988 Laws Provides additional basis for refusals lo grant privileges
or impose disciplinary actions. Includes a new section making fee splitting fee splitting, kick-
backs and other financial advantages as grounds for denial or sanctions. Also provides
sanctions when a physician misuses devices or referral services when not medically indicated,
e.g., when physician has a financial investment in the product. Grants discretion to the board
to share information with other state boards or agencies regarding disciplinary actions
against physicians or licensees.

MISSISSIPPI — HB 774, 1987 Laws Provides additional grounds for disciplinary actions
against a licensee, to include requiring a certified copy of a conviction, order or judgment
regarding violation of narcotics laws, misdemeanors or felonies. Disciplinary actions in
another state against licensees arc prima facie evidence. Failure to furnish the medical board
with any necessary information regarding licensure is also grounds for disciplinary action,

MB 778, Ch.386, 1987 Laws Grants the board authority to deny licensure to an
applicant who has been disciplined by a professional medical association or society, whose
privileges have been suspended or revoked by a hospital or voluntarily surrendered and/or
who is found to be professionally incompetent.

HB 982, 1987 Laws Exempts records sought by the medical board from the Public
Records Act. Waives the physician’s privilege of confidcntia'ty of patient information,
where information is used only for the purposes of the review.

MISSOURI — HB 667, 852 & 809, 1987 Laws Establishes detailed grounds for physician
discipline, including failure to properly guard against infectious diseases, and enumerates
sanctions. Allows temporary licenses for residents/interns and requires evidence of

completion of postgraduate training for permanent license applicants. The medical board
may require a physician to undergo mental or physical exams. Provides immunity for persons
providing information to the board. Requires the board to distribute to the public a
quarterly list of all physicians whose licenses have been rcstriccd. Doctors voluntarily
submitting to rehabilitation treatment will not be included in the public disclosure reports.

MONTANA -- HB 555. Ch.283, 1987 Laws Authorizes the Board of Medical Examiners to
establish a program to rehabilitate licensed physicians who arc impaired by alcohol, narcotics
or other substances.

NEBRASKA — LB 473, 1987 Laws Revisions to Chapter 44 apply to the membership and
length of terms of the Commission on Medical Qualifications. Expands grounds for
sanctioning to include gross negligence. Charges the Department of Health with establishing
protocols in the ease of conflict of interest for members of the board, to remove incompetent
board members and to adopt rules for the development and administration of exams for licen-
sure. Appropriates S47.000 to implement these provisions.

LB 384, 1988 Laws Establishes criteria to evaluate the need for more stringent
regulation of health professions. Creates oversight of health profession boards, requiring
criteria to be met for changes in scope of practice or crcdcntialing. Establishes a fund from
application fees to support the activities,

NEW HAMPSHIRE —HB 852, 1988 Laws Provides for legislative oversight of claims arising
from clinical operation of the state’s mental hospital.

NEW MEXICO — SB 309, Ch.204, 1987 Laws Creates the Impaired Physician Act, granting
the medical board authority to contract with nonprofit organizations for the purpose of
implementing detection, intervention and treatment programs for impaired physicians.

16



SB 54, Ch.11, 19S8 Laws Provides for temporary licenses, for up to three months, for
out-of-state physicians to assist in teaching, research or performing special diagnostic and
treatment procedures.

NEW YORK — Senate Int.6322, Ch.811, 1987 Laws Provides immunity to persons serving on
boards charged with identifying and referring licensees for substance abuse.

NEVADA -- SB 77, Ch.IlIl, 1987 Laws Defines the required course of study for persons,
desiring to practice medicine in the state. Lists licensure criteria, to include passing the
national medical licensing exam given by specialty boards. Adds new criteria to grounds for
denying licensure, including filing a report that the applicant knows to be false, failure to
report discipline by other agencies or states or failure to be found competent to practice
medicine under Nevada law. Adds substance abuse as grounds for denying licensure, Allows
the medical board to require physical or mental exams of physicians under investigation.
Waives licensure requirements for out-of-state physicians coming for additional training.

SB 397, Ch.696, 1987 Laws Waives certain licensure requirements for physicians
serving in counties where the population is less than 18,000, provided they have graduated
from an accredited medical school and completed at least one year of residency training.

NORTH CAROLINA —SB 240, Ch.859, 1987 Laws Permits the Board of Medical Examiners
to contract with medical societies to perform peer review functions. Each entity that
contracts must maintain a program for impaired physicians. Mandates reporting to the board
when a physician constitutes an imminent danger to the public or himself or when he refuses
to participate in the rehabilitation program or presents the basis for other disciplinary action.
Establishes immunity for members of peer review and designates peer review as a state action
for the purposes of antitrust laws. Requires hospitals to maintain a risk management program
for licensure. Opts for early adoption of HCQIA provisions.

NORTH DAKOTA — HB 1T63, 1987 Laws Requires the board to keep applications for
licensure on file for at least six years. Redefines qualifications for application and
eligibility for licensure for foreign medical graduates. Expands available disciplinary actions
to habitual use of alcohol and drugs and physical and mental disability affecting practice.

OKLAHOMA — HB 1478, 1987 Laws Provides for inquiry into an applicant’s medical
education credentials and lists criteria for eligibility to ike the licensure examination.
Foreign medical graduates may be required to meet higher standards. Changes the name of
the State Medical Board to the Board of Medical Licensure and Supervision. Allows the board
to require defendants to pay for investigation and prosecution of their ease as a condition
of probation or suspension and to contract with agencies to conduct the investigations.

SB 183, 1987 Laws Defines professional review bodies and the actions taken by such
entities. Provides immunity to reporting persons and members of peer review boards.
Physicians under review must have the opportunity for a timely hearing. Immediate action
may be taken wit-hout a hearing if imminent danger is perceived but the opportunity for a
hearing must occur within 3 days of such action.

OREGON — HB 2372, Ch.850, 1987 Laws Establishes requirements for medical staff bylaws
and practice including hospital oversight responsibilities and peer review activities. Allows
the Board of Medical Examiners to appoint physicians to conduct peer review for a hcaith
facility upon special request. Deems such appointees agents of the board and grants im-
munity to participants in peer review. Grants antitrust immunity to peer reviewers.

SB 323, Ch.774, 1987 Laws Requires insurers to report to the licensing board any
claims of malpractice, settlements, dismissals or judgments within 30 days. A permanent



record of such reports must be kept by the commissioner and provided to licensed health
facilities. Civil penalties up to $10,000 for those failing to report under the law's criteria.

PENNSYLVANIA — SB 803, Act 66, 1988 Laws Requires licensees to disclose financial
relationships with another provider when making patient referrals. Grants the licensing
board enforcement authority for this and allows fines of up to 51,000 for violations.

RHODE ISLAND — HB 5885, Ch.87-522, 1987 Laws Amends immunity from liability
provisions to include directors, officers and trustees of nonprofit corporations in their
activities, when they act in good faith. Requires the board to publicly report changes in
privileges when the change is related to quality of patient care.

SB 761, 1987 Laws Redefines the peer review law to include liability protection for
boards of trustees or directors of professional associations or societies, licensed health care
facilities, medical care foundations, HMOs and hospital or medical service corporations,
where they review the proceedings, records or recommendations of other peer review boards.

HB 8011. Ch.88-572, 1988 Laws Grants immunity from civil liability for peer review
members and participants who act in good faith. Requires hospitals to take actions based
upon adverse information received about one of its physicians. Hospitals must make a formal
inquiry to sec if further action is required.

SB 3074, Ch.88-385, 1988 Laws Requires at least four votes on the medical review
board to find a licensee guilty of unprofessional conduct.

SOUTH CAROLINA —HB 2080, Ratification No0.85, 1987 Laws Provides that applicants who
have not passed the state examination after three attempts arc not permitted to retake the
exam. Any further exam scores will be considered only upon special permission.

HB 3577, Ratification No0.466, 1988 Laws Requires all medical malpractice insurance
carriers to file all final judgments, settlements, agreements and awards against a licensee with
the appropriate professional or occupational licensing board.

SB 703, Ratification No0.326, 1988 Laws Grants physicians, surgeons and osteopaths
the right to judicial review of suspension or. revocation of a license or any other disciplinary
action. Appeals must be filed with the circuit court within 30 days of the medical board's
judgment and must be heard by the courts within 30 days if the board ruled to restrict a
license for more than six months. Any license restriction handed down by the board remains
in effect, pending the outcome of the judicial review. AIll board decisions to discipline must
be by-majority vote of the entire board membership.

TENNESSEE — HB 146, Ch.315, 1987 Laws Extends immunities to peer review activities in
preferred provider organizations and individual practice associations.

SB 1435, -Ch.808, 1988 Laws Exempts interns, residents and medical fellows of
osteopathic medicine from licensure. Requires supervisors to report to the medical board any
termination or completion of the applicant’s participation in training programs.

SB 2166, Ch.609, 1988 Laws Strengthens immunity for medical review committee
members and for witnesses or informants for committee proceedings. Liability remains in
cases of persons who knowingly give false information.

TEXAS — IIB 2560, 1987 Laws Amends the Medical Practice Act to redefine peer review
activities. Provides that the state medical board must meet at least four timet a year ar.d
appoint its own executive director. Requires the board to disseminate at least twice yearly
information significant to physicians, including summaries of disciplinary orders. The



information must be available to physicians, health care entities, members of health
committees in the legislature, members of the general public and public libraries throughout
the state. Additional information regarding complaints against specific physicians may be
released upon special request from the legislature. Establishes the process of investigation
and review for licensure that the board must follow. Identifies when the board must im-
mediately report actions taken against physicians. Requires the board to investigate any
physician who has three or more malpractice claims within a five year period. Implements
the provisions of the HCQIA in regard to professional review,' actions. Requires reporting by
peer review committees and protects such communications from disclosure. Provides
immunity from civil liability to participants in peer review activities. Exempts from certain
reporting rules impaired physicians undergoing treatment in board-approved programs.

UTAH —SB 13. 1988 Laws Protects any person, health care facility or organization from
incurring liability in providing information to the state, the state medical association, peer
review organizations, professional societies or health providers when the information is used
to advance medical research or for professional association discipline.

VERMONT — SB 321, Act 236, 1988 Laws Mandates 20 hours of continuing education as
condition of biennial licensure renewal. Allows the board discretion in identifying specific
areas of study to meet the requirement.

VIRGINIA — HB 1078, Ch.874, 1988 Laws Makes physicians liable for civil fines up to
$1,000 for nondisclosure of interest in referral facilities.

SB 238, Ch.29, 1988 Laws Provides for biennial renewal of professional licenses.
Requires hospitals to report any disciplinary actions to the state medical board, with
immunity protections. Requires physicians to report any assistance given to another
physician for certain disorders (mental, emotional, personal, drug addiction or chronic
alcoholism). Requires medical associations to report to the state any disciplinary actions
taken r'nd provides immunity for informants. Malpractice judgments muse be reported to the
state. Insurers arc required to report certain claims information. Confidentiality provisions
protect the information collected from disclosure and subpoena. Establishes membership and
protocols for the board of medicine, including the available sanctions and procedures for
investigation and review and the development of certain committees within the board.
Enumerates standards for unprofessional conduct. Allows a medical practices audit committee
to monitor disciplined physicians. Allows physician under review notice and an opportunity
to be heard. Addresses temporary licensure for out-of-state applicants and intern/residents
and reciprocity for applicants from states without formal agreements with Virginia.

SB 424, Ch.132, 1988 Laws Requires supplemental training of up to three years of
postgraduate training in an approved hospital for licensure applicants from unrecognized
schools, such as certain foreign medical schools.

SB 425, Ch.904, 1988 Laws Makes it unprofessional conduct for a physician to sell
drugs except under special designated circumstances or to sell medical devices or appliance to
patients not under his care or for personal gain.

WASHINGTON — HB 699, Ch.129, 1987 Laws Provides for limited license for physicians
who serve as tcaching-rcscarch members of the University of Washington or arc enrolled in
a fellowship program. Applicants must comply with all other licensure requirements.

SB 5972, Ch.269, 1987 Laws Provides for actions taken by a peer review body not
based on professional conduct or competence to be limited to appropriate injunctive relief
and damages for lost earnings directly related to the peer review activity. Immunities
protecting reporting and review activities continue. Nothing in state statutes are meant to
limit immunities conferred under federal law. Information under review or evaluation by
hospital risk management programs is not subject to discovery or introduction into evidence.



SB 6470, Ch.247, 1988 Laws Provides alternatives to disciplinary actions for impaired
physicians. Allows referrals to drug treatment centers without the consent of the license
holder. Failure to complete treatment may be grounds for sanctions. Voluntary participation
docs not subjcc. the licensee to disciplinary action. Confidentiality is protected. Employers
of doctors referred by the board arc not limited by that decision in refusing to employ the
impaired physician. Immunity provided to those reporting practitioners to the program.

WEST VIRGINIA —SB 166, 1987 Laws Redefines the provisions regarding requirements for
licensure. Establishes criteria for temporary licensure, renewal and inactive licensure.

SB 574. 1988 Laws Repeals a previous law allowing resident physicians holding
temporary certificates to obtain permanent licenses.

WYOMING —HB 146, Ch.193, 1987 Laws Adopts the HCQIA immunity provisions.

HB 158, Ch.182, 1987 Laws Requires hospi.als to maintain peer review activities as a
condition of licensure.

SB 105, Ch.79, 1987 Laws Enacts the Medical Practice Act of 1987, which establishes
a new system of licensing and regulation for physicians. Identifies the board of medical
examiners and defines the duties of the board. Provides piotections from civil liability.
Requires health facilities to report to the board disciplinary actions, including voluntary
surrender by a physician of clinical privileges. Creates new grounds for disciplinary actions
as well as new santions, including civil fines and imprisonment for practicing without a
license. Reorganizes existing law on impaired physicians, without significant change. Phy-
sicians may still be required to undergo physical and mental examination. Three practicing
physicians from the community will be appointed to a committee to investigate the allegations
and report findings to the board within 30 days. A physician may voluntarily surrender his
license, in which case the investigation ends.

ENDNOTES

1 Office of Technology Assessment, "The Qualitv of Medical Care,” June
1988.

2. See State Hcaith Notes. March 1988, for a discussion of Florida SB 6-
1, parts of which were reenacted in June in HB 819.

3. "Report of the Task Force on Medical Liability and Malpractice,” Office
of the Secretary, Department of Hcaith and Human Services, August 1987.

4. The Jojnt Commission on Accreditation of Healthcare Organizations
(TCAHO) has developed tougher standards that will not allow hospitals to
ruboer-stamp applications for renewal of privileges and will require them
to devote adequate resources to risk management and quality assurance.
Hospitals that do not comply with the demand for greater scrutiny of
their medical staffs could lose accreditation. The new regulations will
take effect in January 1989. Beginning in the 1990s, the JCAHO will col-
lect data on the quality of clinical care provided by hospitals.
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"Physician Discipline Emerges as a State
Priority,” State Health Notes. July/August 1988
and "Doctor Discipline or Doctor Bashing?"
Medicine and Health Perspectives. May 2, 1988



Physician Discipline Emerges as a State Priority

The states, showing increasing concern with
the quality of medical care, are starting to
zero in on problems involving the country’s
500,000 licensed and practicing physicians.
With many legislatures having alretfciy ad-
journed for the year, more?lTtfn half have
enacted measures to rejy*l£te the quality of
care by strengthening their oversight and
monitoring of physician behavior.

Quality problems in the services doctors
deliver can stem from any number of defic-
iencies, from poor practice habits to inade-
quate training to physical or mental impair-
ment. According to a recent Office of Tech-
nology Assessment report on quality, the
general grounds for physician discipline are
unprofessional conduct or professional incom-
petence.

Authority to license or restrict medical
licensure lies with the states. By expanding
the powers of state medical boards, stepping
up physician licensure requirements, adding
protections for peer reviewers and toughening
requirements for hospital reporting, states
hope to rid their systems of bad medical
care and reduce malpractice problems. (See
table on p.4-5 for state-by-state enactments.)

Comprehensive Reforms

FLORIDA and MARYLAND are two good
examples of how states are adding teeth to
their physician licensure and quality assurance
regulatic s. Through a series of broad tort
reforms enacted in February (SB 6-E, detailed
in SHN March 1988) and again in late June
(HB 819), FLORIDA has taken a tough stand
on physician competence. A newly established
Division of Medical Quality Assurance within

the Department of Professional Regulation is
empowered to use whatever resources and
make whatever efforts are necessary to in-
vestigate and discipline physicians guilty of
unprofessional conduct... "in order to take
forceful corrective measures to assure quality
medical care throughout the state." To do
this, eleven professional hoards were created
within the new division and given broad au-
thority to train investigators, conduct inves-
tigations, require reporting on malpractice
and disciplinary actions from licensed health
facilities and discipline physicians. Eighty-
nine new positions in the quality assurance
division will be supported by $3.4 million,
derived mainly from a trust fund generated
from licensure fees collected by the state.

The nev.- FLORIDA law allows the division
of medical quality assurance to enter into
agreements with the state professional society
of physicians to conduct reviews of complaints
referred to the division and prepare confiden-
tial reports of its findings. However, the
division must rule on the basis of its own
independently prepared evidence and support-
ing expert opinions.

Disciplinary actions available in FLORIDA
include denying, revoking or suspending a
doctor’s license, imposing an administrative
fine, issuing a reprimand or imposing proba-
tion with requirements for further professional
training, supervision or treatment. In what
may be a trend to crack "the brotherhood of
silence" -- professionals who look the other
way when mishaps and/or incompetence occur
— the state also will require nurses to report
physician misconduct to the division or risk
disciplinary actions similar in range to phys-
ician sanctions.



MARYLAND has also reorganized its licen-
sure responsibilities and created a new state
board that will license and discipline doctors.
To be known as the Board of Physician Quality
Assurance, the. new entity will replace the
part-time system of physician discipline that
had been primarily conducted using volunteer
physicians from the state medical society.
Under the new law, unethical or incompetent
doctors would be investigated more thoroughly
and quickly and with more aggressive action.
In 1987, the existing medical licensing commis-
sion received 800 complaints but only dis-
ciplined five doctors. The commission had a
backlog last year of more than 700 cases.

Claiming the 1l1-member commission was
overworked and understaffed, MARYLAND
Governor Schaefer sponsored the new plan,
which passed the Senate unanimously. The
new law will provide for the hiring of full-
time investigators and hearing officers to
handle complaints. The state medical society
will continue to offer expert opinion but will
no longer conduct investigations.

Funds for the new MARYLAND law for FY
1989 will total $446,633. Projections for the
next two fiscal years include budget increases
of approximately $200,000 per year, although
the increases are subject to review by the
legislature to see if the new quality assurance
board is doing its job. With this in mind, the
new law stipulates requirements for annual
legislative reports on board actions.

MARYLAND has also beefed up physician
sanctions. The new law will automatically
suspend doctors convicted of crimes of im-
morality and can allow for permanently re-
voking a physician’s license.

Health Care Quality Improvement Act of 1986

The legislation enacted in FLORIDA and
MARYLAND is in part a response to a recent
federal law involving physician competency
and discipline. The measure (PL 99-660) pro-
vides two major tools in support of the peer
review process: immunity protections for
appropriate reviews and the creation of a
national clearinghouse on physician data.

The clearinghouse, known officially as the
Practitioner Adverse Credentialing Data Bank,
will collect data on malpractice payments,
professional disciplinary actions, professional
society membership, revocations and adverse
actions on clinical privileges. Insurance com-
panies, boards of medical examiners, and

peer review groups will be required, under
penalty of fines, to report information.

Once the new clearinghouse is operative,
licensed hospitals, peer review groups and
state licensing boards will have access to
the information. In the past, there has been
little to keep doctors whose licenses have
been revoked or hospital privileges suspended
from relocating their practices in another
state. The new system, which will legally
bind hospitals to check on physicians’ profes-
sional backgrounds, is designed to prevent
doctors with histories of disciplinary actions
from continuing to jump from state to state.

The President’s FY 88 budget requested a
$2.8 million appropriation. Cost estimates for
the proposed data bank have run as high as
$10-$20 million. Target start-up dates range
from early 1989 to early 1990.

The second part of the federal mandate
extends protection to people who provide
information to a professional review board
regarding the competence of physicians, if
they are acting in good faith. Also protected
are professionals and others who perform the
peer review activities. Seen as a "shield" law
to protect physicians from retaliatory suits
by angry colleagues having met unhappy out-
comes from the peer review process, the
federal protection will extend to state courts
in 1989.

The immunity issues addressed by the federal
quality assurance mandate grew out of a
case brought by an OREGON physician, who
had charged that members of a local medical
clinic who challenged his professional com-,
petence were acting to reduce competition in
the small town rather than give an unbiased
peer review of his professional skills. The
case reached the U.S. Supreme Court, which
upheld an earlier ruling in the plaintiff’s
favor that the clinic’s doctors were using
the peer review process to limit competition,
in violation of anti-trust laws. Also, although
OREGON mandates peer review, the Court
found that the state was not sufficiently
regulating the process to warrant the immunity
from liability that the clinic’s doctors claimed
due them in their actions as peer reviewers,
e.g., as quasi-state officials.

Peer Review Initiatives
States have until October 1989 to cither

accept the federal peer review provisions or
reject them in lieu of their own peer review



statutes. Last year, for example, WYOMING
opted for early acceptance of the federal
standards; in CALIFORNIA, on the other
hand, pending legislation (SB 2565) spells out
detailed state requirements and protections
for the pe ' review process.

Several other states have enacted legis-
lation this year addressing the immunity con-
cerns raised by the OREGON case and by
the federal mandate. KENTUCKY is one of
two states in 1988 to specifically adopt the
immunity provisions as established by the
1986 federal law. In this regard, four require-
ments must be met for the federally enacted
immunity provisions to be effective: k) the
activities must be pe ormed with the reason-
able belief that quality health care is being
promoted; 2) reasonable efforts must be taken
in investigation; 3) adequate notice must be
afforded the physicians involved; and 4) any
actions taken must be supported by reason-
able beliefs that the facts support such ac-
tions. COLORADO will also follow these im-
munity provisions.

Some states have chosen to amend existing
peer review laws. ALABAMA, FLORIDA,
MAINE, TENNESSEE, UTAH, ARIZONA and
VIRGINIA provide immunity for participants
in the review process. ALABAMA, MAINE,
TENNESSEE and UTAH also extended the
immunity to informants in peer review.

State Medical Board Initiatives

Licensure of physicians, done under state
authority, has historically focused on a written
and oral examinations process. In most states,
the same body that grants physician licenses
also has the authority to discipline doctors
it deems unfit to practice. With the advent
of a nationally standardized exam for phys-
icians, medical boards no longer find so much
of their time absorbed by revisions and admin-
istration of licensure exams. This, coupled
with increased consumer concerns and the
dramatic rise in the number of licensed phys-
icians, has caused many states to reevaluate
how to best use the resources of the boards.

Recommendations by HHS Secretary Otis R.
Bowen on changes states can make to reduce
the frequency of malpractice actions say that
"state licensing boards should be properly
staffed, funded and authorized to operate
effective disciplinary programs.” In this regard,
VERMONT has appropriated $40,000 to support
a study of staffing, management and revenue
needs of its licensing boards and commissions.

In addition, a number of states have ex-
panded medical board functions to include
provisions for more comprehensive investiga-
tions. Last year, for instance, GEORGIA en-
acted requirements for mandatory investigation
of licensees who have had a medical malprac-
tice judgement more than $100,000, or in
cases where two or more judgments against
or settlements have occurred. So far in 1988,
ALABAMA, FLORIDA and RHODE ISLAND
have beefed up requirements that certain
investigations be initiated by their medical
boards or its appointed representatives.

ALABAMA, ARIZONA, COLORADO, FLOR-
IDA, MARYLAND, KANSAS, RHODE ISLAND,
VERMONT and VIRGINIA have redefined the
duties and composition of their state medical
boards. For example, under the new FLORIDA
statute described earlier, board members must
receive special training in investigatory pro-
cedures. In VIRGINIA, medical board mem-
bership will consist of one medical physician
from each congressional district, four other
professional members and two citizen members.
ARIZONA’S 12-member medical board also
will include two public members as well as a
nurse and nine practicing physicians from at
least three counties in the state. MARYLAND’S
new medical board will be made up of primar-
ily physician members appointed by the Gover-
nor. RHODE ISLAND reduced the number of
board members needed to make up a hearing
committee from seven to five. ALABAMA
splintered the functions of its medical board
by adding a special committee, to function
under the supervision of the state board for
the purpose of identifying, treating and rehab-
ilitating impaired physicians.

One of the busier avenues of reform this
year has been in increasing the disciplinary
sanction authority of state medical boards.
Although all state medical boards have the
authority to revoke or suspend a physician’s
license, the percentage of those who are
actually disciplined is, by all accounts, small
compared to the number of doctors believed
to be professionally incompetent to practice.
States vary in their willingness to discipline
and in the types of actions they take, largely
because of differences in state laws and regu-
lations.

So far this year, a dozen states have
strengthened the authority of medical boards
to sanction physicians. For example, in IN-
DIANA, the state's medical licensing board
may impose new disciplinary sanctions. Grounds
for sanctioning include: obtaining a license



PHYSICIAN COMPETENCE AND DISCIPLINE
1988 ENACTMENTS

PEER REVIEW

through deceit; engaging in fraud in the course
of professional duties; advertising services
falsely; being convicted of a crime relating
to professional competence; knowingly violat-
ing any state or federal statutes relevant to
the medical profession; and continuing to
practice although wunfit because of incom-
petence, out-of-date skills, and/or physical
or mental disability. Physicians who engage
in immoral conduct in the course of services,
mishandle drugs or have been disciplined in
another jurisdiction may also expect to be
disciplined.

The INDIANA law gives discretionary au-

MEDICAL

-ICENSURE

thority to the licensing board to grant pro-
batior y licenses which limit areas of prac-
tice, require provision of community service
and regular reports on the licensee’s progress,
and/or continue professional education. In
VIRGINIA, a new law will enable a board-
appointed audit committee to review practices
of disciplined licensees to sec if his practice
conforms to conditions placed on the physician
by the board. PENNSYLVANIA added a civil
penalty of up to $1,000 for failure of a phys-
ician to disclose financial interest in a facility
or service prior to offering it to a patient,
ALABAMA and FLORIDA enacted provisions
allowing for immediate suspension or rcvoca-

REPORTINC



PEER REVIEW

tion of a physician’s license when the public
health and safety requires it.

MINNESOTA added fee splitting, kick*backs
and other financial advantages as reasons for
denial or sanction in licensure. Also, health-
related licensing boards in the state are
directed to investigate all communications
which indicate sexual contact with a patient.
A disciplinary conference must be held if
there is sufficient evidence to warrant sanc-
tions or other actions. Further, all mandatory
reporting by the licensing board must include
legislative summaries of each individual case
involving sexual misconduct.

MEDICAL

LICENSURE

Finally, a WASHINGTON law provides alter-
natives to disciplinary actions where impaired
physicians are identified and allows for refer-
rals to drug treatment centers without consent
of the license holder. This type of remedial
rather than disciplinary response on the part
of state medical boards is similar to the
intent of the ALABAMA law mentioned earlier.

Professional Licensure

Another approach to physician oversight
has been to tighten licensure regulations,
specifically in the areas of renewal, out-of-
state applicants and investigations as part of

REPORTING



the licensure process. During the renewal
process, states such as COLORADO and ARI-
ZONA will now require physicians to self-
report any activity that violates the state’s
medical practice standards or related disciplin-
ary action.

One area that states arc continuing to

change is reciprocity of medical licensure
between states. Once a professional courtesy
between states, reciprocal licensure is no

longer automatic. For example, SOUTH CARO-
LINA will endorse previous licensure in an-
other state only when certain examination
requirements have been met. IOWA, MICH-
IGAN and WEST VIRGINIA require transfer
applicants to be investigated for past disciplin-
ary actions while three other states — FLOR-
IDA, INDIANA and KANSAS —tightened re-
strictions for out-of-state app’ nts. New
laws in ALABAMA, VIRGINIA aru WASHING-
TON enable medical boards to require physic-
al and mental exams for physicians applying
for licensure or under investigation.

State legislatures continue to amend the
definition of professional conduct in efforts
to expand the criteria for sanctions. ARIZONA,
for example, has redefined professional miscon-
duct to include unwillingness to submit re-
quested documentation to the medical board
and making false or misleading statements to
the board.

Hospital Regulations

Hospitals are under increasing pressure to
improve their scrutiny of medical staffs, in
large measure because of new accreditation
standards from the Joint Commission on Ac-
creditation of Healthcare Organizations. The
regulations, which become effective next
year, will require hospitals to set up risk
management programs as well as to improve
investigations of physicians applying for new
or renewed privileges. New standards will
require such physicians to report any voluntary
relinquishment or reduction of privileges or
licenses. This will help close a longstanding
loophole that had allowed physicians under the
gun to "voluntarily" discipline themselves,
skirting requirements to self-report any past
disciplinary sanctions.

VIRGINIA has included reporting of volun-
tary resignations in its recent statute. The
law also requires hospital staff to report
suspected substance abuse or mental illness
in a physician and disciplinary actions to the
medical board. COLORADO will also require

hospitals to report any disciplinary action to
suspend, revoke "or otherwise limit" a phys-
ician to the medical board. MINNESOTA has
taken that a step further, requiring that
hospital reports to medical boards must include
detailed information such as the specific
patient record and reasons for the action.

Other Reporting Requirements

COLORADO’S board of medical examiners
must give an annual report to the General
Assembly, to include the number of active
cases, complaints or reports received and
status of actions taken as well as an analysis
of results. Additional provisions in COLOR-
ADO require the board to report any discipli-
nary actions to hospitals where the disciplined
physician may have privileges. Supervisors of
interns or residents must also report any
actions that would constitute licensure vio-
lations or failure of the resident to progress.

MINNESOT/ SOUTH CAROLINA and VER-

MONT also enacted reporting requirements.
MINNESOTA, for example, gave its medical
board discretionary power to share information
on disciplinary actions with other states.
SOUTH CAROLINA mandated that all mal-
practice insurance carriers report final
judgments, agreements and awards to the ap-
propriate licensure board. VERMONT will
study staffing, management and revenue needs
of its licensing boards and commissions and
report to the General Assembly.

A Final Word

Probk s that still plague the state medical
boards include the overwhelming administrative
backlog of cases to be investigated and re-
ported. The number of complaints continues
to rise, and more complex criteria are being
utilized in review. Investigative procedures
that Consume additional resources are being
mandated, yet most boards are being given
only marginal increases in funds.

Between 1982 d 1984, the boards saw a
45 percent incrt.se in the nnmbet of discip-
linary actions taken, although many of these
were in the fori of 'soft sanctions” such as
reprimands and -<*:<sures. These actions may
be a practical response to the ’imited funding
and staffing resources of the toards. Certain-
ly, states will continue to reevaluate their
licensure and physician oversight practices,
particularly in light of new federal require-
ments to improve reporting and oversight of
disciplinary actions. — Rhona S. Fisher
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DOCTOR DISCIPLINE OR DOCTOR BASHING?

Once Americans expected too much of their doctors -* and American doctors loved it. The
interplay of unreasonable expectation and expansive self-image left both patients and physicians
ripe for a rude awakening. Amid horror stories ranging from sexual misconduct to substance
abuse, doctors are being revealed as all too human. The disclosures have come, according to
doctors, none too politely, but according to public interest groups, none too soon.

Porting to massive increases in the frequency with which Americans sue their doctors for
malpractice, public interest groups claim states have done a po- *job of protecting patients from
impaired or incompetent physicians.  Activists are marshalling public support for far stronger
doctor-discipline laws and surveillance systems that would snare grossly negligent practitioners
before they can inflict injury.

Doctors complain they’re being badmouthed for no good reason. They admit to the exis-
tence of a few incompetent -r impaired practitioners, but maintain that most American doctors do
blue-ribbon work. American Medical Assn. officials voice eagerness to get rid of impaired physi-
cians, but also stress the impact of unrealistic patient expectations and the absence of definitive
measures of quality of care. AMA says incompetent doctors and those with substance abuse
problems need counseling, not harsh, subjectively derived penalties.

Of more than 552,000 U.S. doctors, 3-to-16 percent are impaired -- unable to practice at the
peak of their powers because of substance abuse, mental illness, senility, or a disabling physical
condition.  According to the experts, another 10 percent are incompetent - lacking the know-
ledge, skills, or judgment demanded for first-rate care. In other words, as many as 138,000 doc-
tors may need help to deliver quality care.

Some experts suggest doctors are at higher risk of chemical addiction. From their first
days as interns, doctors routinely operate in stressful situations; their easy access to mood-alter-
ing drugs may lead them to habitual reliance on amphetamines, sleeping pills, and alcohol, as well
as less well-known substances.

Incompetent doctors may be older physicians who have failed to keep up with advances in
medical knowledge. Or they may be younger physicians who did poorly in medical school and
never improved. Some experts suggest medical school deans should more actively net inept med-
ical students before they graduate. Others stress continuing education programs and recreden-
tialing proposals that force older doctors to keep up with changes in clinical practice.

The medical system’s 100-hour work week "brutalizes" doctors-in-training, says Lowell Levin,
chairman of the Feople’s Medical Society, an Emmaus PA-based consumer group. "Residents take
pills to stay awake, they take pills to sleep,” Levin says. "Before long it’s a habit.”

Levin and PMS President Charles Inlander are campaigning for reform. "When you get the
members checking on themselves . . . you've got problems,” says Levin, noting that America relies
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on doctors to police their own ranks via state medical boards, set up by state lawmakers and
staffed primarily with volunteer physicians and a few public members.

The system works this way: Each state has a medical board made up of doctors - often
named by the state’s medical society - and public members. Chartered under state medical prac-
tice law, boards have two functions: They control doctors’ entry into practice and mete out dis-
cipline against practicing physicians. Boards’ power over the marketplace comes from the licen-
sing process; their disciplinary authority lets them revoke, suspend, or limit licenses or bring
intermediate sanctions.

Critics call this arrangement a meld of logrolling and favor-swapping that renders medical
boards incapable of the aggressive activism neeled to root out incompetence. "They’re really not
there to protect the public,” Inlander says. "They're there to protect the medical profession.” In
a cross-country roadshow targeted at consumers and legislators, Levin and Inlander rail at doc-
tor-dominated review. Levin and Inlander take an extreme stance on the topic, but they aren't
alone in their board-bashing. All around the U.S., critics are attacking medical boards for letting
unfit, impaired, or negligent doctors to practice untrammeled.

STATE MEDICAL BOARDS

March 1988 Health Research Group data bolster the complaints, showing that state boards
took 17 percent more serious disciplinary actions against physicians in 1986 than in 1985. But
that increase pales in comparison with the 46 percent improvement in state crackdowns recorded
between 1984 and 1985, says Washington-based HRG.

State boards have a lax attitude toward errant physicians, says HRG; board now impose 2.4
serious disciplinary actions per 1,000 physicians. "This rather small amount of discipline falls far
short of capturing most of the doctors who are practicing substandard medicine in this country,”
says HRG director Sidney Wolfe, MD, adding that this poor performance has exacerbated the na-
tion’s malpractice problem.

"At the heart of the so-called medical malpractice crisis is actual malpractice, patients being
injured or Kkilled by negligent physician behavior,” he says. HRG estimates that more than
100,000 Americans are injured or killed annually by incompetent or impaired physicians.

Not all of HRG’s news is bad. The group praised New York for an increased statewide com-
mitment to crack down on incompetent physicians, singling out New York City Council President
Andrew Stein and Gov. Mario Cuomo for their efforts. Stein held hearings that focused on the
state’s poor track record in removing substandard physicians; Cuomo has backed several reforms,
including a drive to force doctors to undergo periodic recertification to keep their licenses. Dis-
ciplinary actions by New York against physicians nearly tripled between 1985 and 1986, from 60
to 167. Other states deemed praiseworthy by HRG: West Virginia, Hawaii, New York, and Wis-
consin - all three were in the top 20 most aggressive states, doubling their penalty actions from

1985 to 1986.

HRG was less kindly disposed toward Arizona, Arkansas, Kansas, Louisiana, Rhode Island,
Washington, and Pennsylvania -- and particularly hard on California. Once a model for doctor
discipline, California "has fallen on hard times with disciplinary actions about half of what they
were in the early 1980s," Wolfe says, tracing California's laggard performance to lack of commit-
ment on the part of Gov. George Deukmejian.

Medical boards are getting a bad rap, says Bryant Galusha, MD. Galusha, Federation of
State Medical Boards Executive Vice President, terms HRG’ report "misleading" because it con-
centrates on serious disciplinary actions -- license suspension, revocation, probation - but ig-
nores boards' oft-used informal or intermediate actions. Boards often counsel or reprimand a
physician, rather than taking the harsh step of yanking a license, Galusha says.
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Most boards act informally and get good results; Galusha recounts his experience as a mem-
ber of North Carolina’s board in 1968. At that time, many doctors were inappropriately prescrib-
ing long-term amphetamine use for obese patients. Those referred to the state board were ques-
tioned and counseled. Most stopped prescribing uppers after that brush with the board, says Ga-
lusha; those that didn’t faced further penalties such as a limit on their license.

But HRG isn’t alone in criticizing medical boards. A February 1987 report by the HHS Of-
fice of the Inspector General found most boards ill-financed and understaffed. Most have back-
loads of cases numbering in the hundreds, with active investigations totaling 60 to70 cases, says
IG Richard Kusserow, noting that "severe budgetary constraints are precluding boards from en-
hancing the number or quality of investigators.”

Since then most legislatures have voted enough money to let boards hire secretarial and
support stsii, but some boards still are struggling with shoestring budgets, Galusha says. He
notes that Delaware’s board can’t afford to hire a secretary or outside investigators.

STATES: GET-TOUGH LAWS

Some states have been dropkicked into action by publicity about their boards’ ineffectuality.
This was the case in Maryland, the subject of newspaper reports about doctors convicted of seri-
ous crimes who nonetheless continued to practice. One case involved a gynecologist convicted of
rape and hit with a five-year suspended sentence and community service work. The Maryland
medical board suggested that instead of losing his license, the gyn be allowed to practice as long
as he was "chaperoned"” while conducting a physical exam.

These articles so incensed Maryland lawmakers that they boosted the Maryland medical
board’s budget; for the first timethe board will be able to hire investigators, rather than relying
solely on volunteer help. In thesame law, the legislature stipulated license revocation for doc-
tors convicted of certain crimes.

Doctors and hospitals backed the stiffening of Marylands medical discipline mechanism.
Maryland Hospital Assn. spokesman Rick Wade says the state’s disciplinary board had been slow
and somewhat ineffective. The new law "puts the heat on the doctor community,"” he says, add-
ing the bill had the backing of his group and Maryland’s Medical & Chirurgical Faculty of Mary-
land. Med-Chi, as it iscommonly known, is the state’s medical society.

Other legislatures are considering bills aimed at shielding patients from inept or impaired
doctors. New Jersey’s legislature took up reform proposals after the State Commission of Inves-
tigation reported problems in that state. "The overwhelming majority of New Jerseys 28,766 li-
censed physicians are honorable, competent and caring professionals,” the report says, terming the
impaired and incompetent a "lethal minority." The commission, a nonpartisan panel, reports to
the legislature and the governor. Its study spurred hearings; no hill has been introduced.

While praising New Jersey’s medical board for its tough discipline, the commission noted
that the board can't take action without complaints -- which are discouraged by the guildsman-
ship that envelops medical societies, hospitals, physicians, and other health professionals. "Fail-
ure to promote a voluntary reporting system among medical peers has been a primary reason why
a number of incompetent or impaired doctors have been able to continue life-threatening medical
practice from hospital to hospital and from state to state," says the Commission

Physician inertia persisted despite a 1983 New Jersey law granting immunity from lawsuit to
any person who in good faith tells the state board of physician misconduct. New' Jersey passed
the law to allay health professionals’ fears of suits by angry colleagues.

The liability issue may be a "red herring,” thrown up by doctors to disguise the real reason
they wont inform on one another, the report says. The tribal nature of medical practice bands
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health professionals together, even in the face of gross negligence. Many are reluctant to speak
out about incompetent or impaired colleagues because of the task’s essential unpleasantness, says
Robert Clark, deputy director of the New Jersey Commission of Investigation. Most professionals
don’t want to "get involved" - even when patients are at risk.

New Jersey investigators chronicled numerous examples of widely-known misconduct that
were hushed up. In one instance, a cardiac surgeon notorious for his sexual misconduct and sub-
stance abuse -- in addition to blacking out often, he repeatedly exposed himselfin the operating
room -- never was reported to the board.

The Commission urged a mandatory reporting requirement for all health professionals. Pro-
fessionals aware of an impaired or im jmpetent physician would have to report the situation or
risk a monetary penalty or loss of license, under the proposal. "There should be a clear state-
ment made by the legislature that it is not acceptable to know about problem professionals and
not make sure the appropriate disciplinary bodies are aware of it," the commission said.

CONGRESSIONAL ACTION

Physician incompetence and/or impairment has been feeding into concern about the malprac-
tice crisis. Last year Congress passed the Health Care Quality Improvement Act, a creation of
Rep. Ron Wyden (D-OR) that would set up a national registry for malpractice and disciplinary
data. Wyden says some 18,000 U.S. physicians regularly commit malpractice but escape penalties
by moving to another state.

Wyden's registry, to be run by outside groups, will collect and disseminate data on malprac-
tice claims, loss of hospital privileges, and disciplinary action taken by state boards -- even vol-
untary resignation from a medical staff. Insurers, hospitals, and medical boards must report phy-
sician-data to the registry -- or face a $10,000 fine.

Critics say Wyden’s mechanism is too lax -- hospitals unwilling to endure the anger of staff
doctors still can get around the reporting requirement, as happens inNew Jersey, which has man-
dated reporting since 1983. Hospitals there make up'fanciful names for disciplinary actions to
avoid having to report them to the medical board; doctors in trouble often take "vacations" or
extended leaves from their clinical duties.

The leading bidder for the clearinghouse contract is the American Medical Assn., in tandem
with the Federation of State Medical Boards. AMA would record hospital actions and malpractice
lawsuits; the Federation would track state penalty actions. Critics deride the AMA-Federation
plan as an insiders’ scheme to discourage deservedly harsh penalties. After a false start, HHS
plans to start the bidding process soon. The data bank probably won’t be in operation until mid-

1989 - at the earliest.

For the near term, medical boards will continue to police doctors. The Federation’s Galusha
believes more state lawmakers are waking up to the need for more mon'y to run these panels.
That cause should be helped by consumer activists’ attacks on the lack of get-tough board activ-
ity. The People's Medical Society would go even further, by evicting all MDs from medical

boards and replacing them with consumers. That point of view is not universal -- most experts
believe medicine is so complex that doctors must be involved in peer review. The future seems
sure to hold tighter state disciplinary laws -- but doctors are likely to have less control over the

process in the future.
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MEDICAL LICENSURE AND DISCIPLINE

Alabama has passed a law providing that the imposition of the
penalty of suspension or revocation of a license to practice
medicine shall create a presumption that the continuation in
practice of the physician constitutes an immediate danger to the
public health, safety, and welfare. Pending judicial review of the
medical board decision, there is to be no stay of the decision to
suspend or revoke the decision unless a reviewing court finds that
the board acted without statutory authority, was arbitrary or
capricious, or acted in gross abuse of its discretion. 15.B. 132; Ala.

Code §34-24-367)

Florida has  passed legislation expanding  reporting
requirements and creating a Division of Medical Quality
Assurance. Under the new provisions, ail final disciplinary actions
taken by peer review panels must be reported to the Division of
Medical Quality Assurance within ten working days. The Division
is to determine whether the conduct involved in each report is
subject to disciplinary action. In addition, physicians,
chiropractors, podiatrists, nurses, pharmacists, and dentists must
report to the Division any physician who the health care provider
knows has violated the physician discipline statute. A health care
provider who fails to report such a physician is subject to
penalties. Another new reporting provision requires physicians,
podiatrists, and dentists to report to the Department of
Professional Regulation the final dispositionof all claims against
them personally. (S.B. 6-XXxXXx)

Indiana has added a provision to its medical licensing law
providing that the medical licensing board may issue a probationary
license where it determines that anapplicantfor licensure has
committed an act that would have subjected the applicant to
disciplinary action if he had been licensed at the time of the act.
As a condition for issuance of a probationary license, the board
may require the licensee to perform any of the following acts: J)
regularly report to the board concerning matters that are the basis
of probation; 2) limit practice to the areas prescribed by the board;
3) continue or renew professional education; 4) perform acts, or
refrain from performing acts, as deemed appropriate by the board,
or 3) engage in community service without compensation as
specified by the board. (S.B. 2; Ind. Code §25-22.5-3-2.5)

Indiana has passed legislation establishing "health professions
standards of practice,1 which provides that state health regulatory
boards may impose sanctions upon a health practitioner where the
practitioner has: 1) engaged in fraudulent conduct; 2) been
convicted of a crime that has direct bearing on the practitioner's
ability to practice competently; 3) knowingly violated a state or
federal law regulating the profession; 4) continued to practice



although he has become unfit to practice due to professional
incompetence, failure to keep up with current professional
practice, or impairment due to drugs or alcohol; 5) engaged in lewd
or immoral conduct in connection with the delivery of professional
services; or 6) allowed his name or license to be used by another.
(S.B. 2; Ind. Code §25-1-9)

PROFESSIONAL LIABILITY

Florida has passed comprehensive professional liability
legislation addressing numerous aspects of medical negligence
claims. The medical negligence claims components include a
requirement that, prior to initiating litigation or rejecting a claim,
parties must conduct an investigation and submit a verified written
medical expert opinion corraborating grounds to initiate medical
negligence litigation or grounds for rejecting the claim of medical
negligence.

A second medical negligence claim component provides that
the parties may elect to have damages determined through
voluntary, binding arbitration. Under the arbitration scheme: 1)
economic damages are offset by collateral source payments; 2)
noneconomic damages are limited to $250,000; 3) future economic
damages are to be paid in periodic payments; 4) punitive damages
awards are prohibited; 5) the defendant pays the claimant's
attorney fees (not to exceed 15% of the award) and the costs of the
arbitration proceeding; and 6) each defendant who submits to
arbitration is to be jointly and severally liable for all damages. If a
defendant refuses a claimant's offer to arbitrate, at any
subsequert trial where the claimant prevails, there is no limitation
on damages and the claimant is entitled to recover prejudgment
interest and attorney fees of up to 25% of the award. If a claimant
rejects a defendant's offer to arbitrate, noneconomic damages are
limited to $350,000, future economic damages are to be paid in
periodic payments, and there is an offset of future collateral
source payments.

Another medical negligence claim component of the new law
creates a no-fault compensation system for birth related
neurological  injuries. Under "The Florida Birth-Related
Neurological Injury Compensation Plan," lawsuits against
participating physicians for birth-related neurological injuries are
prohibited. Each claim is to be reviewed by a medical advisory
panel as to whether the injury is a birth-related neurological injury.
The deputy commissioner of the Division of Workers' Compensation
is to determine whether a birth-related neurological injury
occurred, whether obstetrical services were delivered by a
participating physician, and how much compensation is awardable.
A "participating physician” is a physician who performs obstetrical
services and who pays an annual assessment of $5,000 to the



"Birth-Related Neurological Injury Compensation Trust Fund." The
Fund is also financed through an annual assessment on hospitals of
$50 per infant delivered and an annual assessment of $250 on all
other licensed physicians. (5.B. 6-XxxxXx)

Florida also amended its Good Samaritan law to provide that
any hospital, hospital employee, or physician who provides
emergency room medical care shall not be held liable for damages
resulting from such medical treatment, unless the circumstances
demonstrate "reckless disregard” for the life or health of the
patient. Another provision of the new Florida legislation, however,
provides that physicians may not engage in a concerted effort to
refuse to render services to emergency room patients. In addition,
the new law provides that a hospital may not terminate or
substantially reduce the availability of emergency or trauma
services without first obtaining a certificate of need for such
termination. A certificate of need for termination of services will
not be approved unless it is shown that there is no need in the area
for continuing the emergency or trauma services (S.B. 6-XXXXX;
Fla. Stat. §768.13)

Massachusetts has amended its consumer protection law to
provide for regulation of listing services that compile plaintiff
personal injury listings for distribution to subscribers. The law
provides that no plaintiff personal injury listing may be sold or
distributed unless it includes clear and accurate information as to
the names and addresses of the parties, the claim of the plaintiff,
and the current status or disposition of the matter listed. Every
listing service must disclose to all persons named in a plaintiff
personal injury listing, the fact that such a listing exists, the
information contained therein, and identity of all subscribers. All
persons listed also shall be furnished with a disclosure statement
notifying them of their right to review the information and to
dispute the completeness or accuracy of the information. The law
also provides that it is an "unfair and deceptive act or practice” to
retaliate against personal injury plaintiffs by lefusing to provide
health care services to a person or his family because he is named
in a plaintiff personal injury listing. There is a presumption of
retaliation where a plaintiff's name appeared in a listing and a
health care provider subscriber refused to provide services. The
presumption may be rebutted by a showing by the health care
provider by a preponderance of the evidence that the plaintiff was
refused health care services for a valid business reason and not in
whole or in part due to the appearance of the plaintiff's name in
the listing. (H.B. 2328; Mass. Gen. Laws Ann. ch. 93, §895-100)
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and before he was suspended, Bamb.: stole S300.000
from more than a dozen other clients.

Unfair and unresponsive process

HALT criticizes the discouraging tone of most
disciplinary agencies’ informational brochures, many of
which advise clients not to complain about
disagreements, mistakes, failures of communication, or
simple neglect because these do not usually constitute
unethical conduct. Others warn consumers that filing
could “drastically affect the lawyer’s ability to earn a
living as well as his personal standing in the
community.” Moreover, fifteen agencies do not
provide complainants with immunity from being sued
for libel or slander based on information they provide
the discipline agency.

Lack of public participation Although

a number of states since 1970 have begun to allow
nonlawyers as members on disciplinary hearing panels
(11 agencies report requiring one nonlawyer among the
three members on hearing panels), HALT found the
processes continue to be controlled by lawyers and
strongly influenced by state bar associations. “As the
profession’s trade association, state bar associations
advance the profession’s public relations and economic
interests. These interests conflict with uncovering
attorney misconduct,” the report maintains. Most
complaints do not involve sophisticated allegations that
nonlawyers would not understand; rather they involve
allegations of theft, inordinate delay, substance abuse,
and the like.

Recommendations The report calls for
a great variety of reforms including public audits of
each state’s system, nonlawyer control overdisciplinary
governing boards, improved complaint handling, more
responsive investigative and hearing processes, and
stronger penalties including permanent disbarment for
some offenses. But HALT strongly indicts the basic
premises of the system of attorney discipline and calls
for discipline to be conducted by a publicly accountable
body It maintains, quoting Stanford law professor
Deborah Rhode: “No matter how well intentioned , ..
no vocational group is well situated to pass judgment
on matters that directly implicate its economic
interests, social status, and self-image." The report
predicts: "... as long as consumers’ interests are
secondary, discontent with lawyers and legal services
will mount as will pressure for consumer reforms."

Questions and Answers on the
National Practitioner Data Bank

On December 30, 1988, the Department of Health
and Human Services announced it hadawarded a $15.9
million five-year contract to establish and operate the
National Practitioner Data Bank to Unisys, an
information systems company with corporate
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headquarters in Blue Bell, Pennsylvania. Because ofthe
significance of the project to licensing boards, this
section of PLR is devoted to questions and answers on
the data bank.

What Is the purpose of the data bank?

The data bank was initially authorized to restrict
the ability of physicians and dentists to move their
practices from one state to another with little likelihood
of discovery of previous substandard professional
performance. It has since been expanded to include a
range of health practitioners. It will be the first
nationwide repository of information on payments of
malpractice claims and disciplinary actions taken by
state licensing authorities and health care entities
against licensed health practitioners

How soon will the data bank be

operational?

While originally slated to commence operation
sometime in the summer, the data bank is now
expected later this year to start collecting information
on physicians and dentists. No information is to be
reported to the data bank until the date of the beginning
of its operation is announced in the Federal Register.

What regulations govern the data bank?

A confusing aspect of the National Practitioner
Data Bank has been the fact that at least two separate
satutes dictate its structure and operation. Title 1V of
the Health Care Quality Improvement Act of 1986
(Public Law 99-660) mandated the establishment of the
data bank for physicians and dentists. Section 5 of the
Medicare and Medicaid Patient and Program Protection
Act of 1987 (P.L. 100-93) expanded the data bank
operation to include other licensed health professionals.

Only the rules for Title IV have been proposed so
far. They were published in the March 21, 1988
Federal Register, followed by a period of public
comment The final regulations are expected to be
published early in 1989. The rules for Section 5 a-e
still under development.

Where will the data come from?

Under Title 1V, four types of data must be reported
to the data bank:

Malpractice data Any entity such as an
insurance company or self-insured hospital that makes a
malpractice payment on behalf of any licensed health
practitioner as the result of a court judgment or out-of-
court settlement must report requisite data to the data
bank knd to the appropriate licensing board.
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Disciplinary licensure data State medical and
dental boards must report the disciplinary action they
execute against the license of a physician or dentist to
the data bank.

Adverse clinical privilege data Health
care entities must report an adverse cction taken against
a physician’s or dentists’ clinical privilsges, when such
actiou will last more than 30 days. They may, if they
choose to do so, report such actions on othtr health
practitioners.

All hospitals and other health care entities, such as
health maintenance organizations and group medical
practices, report when they have used peer review (due
process) and when they are assessing practitioner
competency or professional conduct

Adverse membership data Professional
societies must report their adverse actions taken against
the membership of a physician or dentist when they
have reached that action through peer review (due
process) and when they have been assessing practitioner
competency and/or professional conduct

Professional societies of other health fields may, if
they so choose, report adverse actions taken against the
membership of a practitioner when they have reached
that action through peer review (due process) and when
they have been assessing practitioner competency or
professional conduct

The health carc entities and professional societies
submit their reports to the appropriate state medical or
dental board in duplicate for physicians and dentists and
in triplicate for other practitioners. Thus, the board
retains one copy for its own use, sends one to the data
bank, and if the action is on other than a physician or
dentist, sends the third copy to the appropriate other
licensing board.

Under Section 5, state boards of all licensed health
practitioner fields must submit requisite data to the data
bank on the disciplinary actions taken against their
practitioners. In addition, state and local governments
which take disciplinary actions on the licenses of health
care entities under their authority must report requisite
data to the data bank.

Will practitioners other than physicians
and dentists be phased in later?

According to project officer Margaret Wilson,
contrary to reports, there was never any intention to
phase in practitioner groups at different times under the
request for proposals or the contract The only thing
preventing the immediate inclusion of groups other
than physicians and dentists as mandated under Section
5 is that regulations for Section 5 are still under
development
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Will actions taken before the data bank
becomes operational have to be
reported?

No retroactive reporting of data will be required.
According to Margaret Wilson, this decision was made
by the Office of General Counsel of the Department of
Health and Human Services.

Who will have access to the data?

All hospitals must query the data bank every two
years regarding those on their medical staff or holding
clinical privileges. Hospitals also must query the Hatn
bank when negotiating to bring individuals onto their
medical staff or grant them privileges. Hospitals may
query at other times as they wish and may query
regarding health practitioners other than physicians and
dentists.

State licensing boards for any health field may
query the data bank regarding an individual when they
need information to achieve their mission.

Other health care entities may query the data bank
when they are negotiating to bring an individual onto
their staff. The law requires these entities to use peer
review (due process) when they are taking adverse
actions regarding the competency or professional
conduct of one of their practitioners.

When a lawsuit is filed against a hospital and one
of its practitioners, a plaintiff or a plaintiffs attorney
may access the data bank regarding a given practitioner,
if the plaintiff or plaintiff’3 attorney can prove the
hospital has failed to query me data bank as required by
law.

Individuals may query regarding their own records
in the data bank. However, they will routinely receive
from the data bank a copy of the data being entered
about them each time such a report is received by the

databank.

Under Section 5, state licensing boards, hospitals,
and health care entities can receive data. The details of
the other entities which may obtain data have not been
finalized.

Will tha data bank charge fees for access
to records?

Individuals may obtain their own record at no cost,
while others who query the data bank must pay a user’s
fee.
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How will the confidentiality of the
information In the data bank be assured?

The law states that the data are to be used for
professional review activity. While individuals may
have access to their own records, civil money penalties
may be levied against state licensing board members
and employees, staff and employees of health care
entity review boards, and employees of the contractor if
they violate the confidentiality requirement of the law.
Penalties of up to $10,000 per violation are provided

for.

According to Margaret Wilson, the bank will use
an identifier system to assure proper identification of
each individual,0oa whom information is banked, and to
assure that those reporting to the data bank and those
obtaining data from it are eligible to do so. There will
also be comprehensive security to prevent manipulation
of the data by unauthorized sources.

What about states with strong freedom of
information laws?

The law states that nothing in its requirements
“shall prevent the disclosure of the data by a party
which is otherwise authorized, under applicable state
law, to make such disclosures.” In states with
sunshine laws, this could mean that state boards which
have obtained data bank information may have to
release it.

Will Information In the data bank be
available for research purposes?

As part of the contract, Unisys is to provide a
research service program through which aggregate data
without identifying information will be available to
interested parties. This will offer the opportunity for
research which was previously almost impossible, says
Margaret Wilson. “For example, it will be possible to
conduct a study to learn if physicians whom state
medical boards discipline in a certain manner for
specific causes are those who also have a profile of
certain types of malpractice claims of DEA [Drug
Enforcement Administration] restrictions, or adverse
clinical privilege actions.”

What If boards fail to comply with the law?

When a board faili to report to the data bank the
data required, it will receive a notice of noncorapliance
and an opportunity to comply, If it still fails to report,
the secretary of Health and Human Services must
designate another qualified entity to report. According
to Margaret Wilson, this provision “may not be as
innocuous as it seems.”
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What kind of advisory group wiil work with
tha contractor?

Fourteen private organizations and three federal
agencies will be represented on the executive committee
formed to provide advice to Unisys as it develops the
national practitioner data bank. During the first year of
the contract, the group is scheduled to meet quarterly,
with the first meeting sometime in February. HHS
Secretary Otis Bowen announced January 12 that, in
addition to two citizen members, the organizations
represented on the executive committee are:

American Academy of Medical Directors, Tampa,
Florida

American Association of Dental Examiners,
Chicago, Illinois

American College of Healthcare Executives,
Chicago, Hllinois

American College of Legal Medicine, Omaha,
Nebraska

American Dental Association, Chicago, Illinois

American Health Care Association, Washington,
D.C.

American Hospital Association, Chicago, Illinois

American Insurance Association, Washington,
D.C.

American Medical Association, Chicago, Illinois

American Osteopathic Association, Chicago,
Illinois

American Osteopathic Hospitals Association,
Alexandria, Virginia

Federation of State Medical Boards, Fort Worth,
Texas

Group Health Association of America,

Washington, D.C.

National Council of State Boards of Nursing,
Chicago, Illinois

U.S. Department of Defense, Washington, D.C.

Health Care Financing Administration, U.S.
Department of Health and Human Services,
Washington, D.C.

The U.S. Veterans Administration, Washington,
D.C.
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How will further Information about the
data bank be provided?

As part of its contract, Unisys will develop and
provide a communication and educational program to
assure all those whom the law requires or allows to
participate in the data bank know in advance what they
are to do. Educational materials and conferences will be
part of this program.

For further information in the meantime, contact
Margaret A. Wilson, Project Officer, National
Practitioner Data Bank, Office of Quality Assurance,
BHP/HRSA/DHHS, Paridawn Building, Room 8-15,
5600 Fishers Lane, Rockville, Maryland 20857 (301)
443-2300.

UPCOMING MEETINGS

Federation of Associations of Regulatory
Boards
(202) 783-6500

Annual Forum

Sheraton Waterfront Hotel
San Francisco, California
February 10-12, 1989

January 1989

National Clearinghouse on Licensure,
Enforcement <t Regulation (CLEAR)
(606) 252-2291

Eastern Regional Conference
Sheraton-Charleston
Charleston, South Carolina
March 2-3, 1989

Western Regional Conference
Red Lion Inn Riverside
Boise, Idaho

March 31-April 1, 1989

1989 Annual Meeting
Wistin Hotel
Indianapolis, Indiana
September 5-9,1989

Federation of State Medical Boards
(817)335-1141

1989 Annual Meeting
Westin Hotel
Chicago, Illinois
April 27-29, 1989
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ATTACHMENT D
Codes used by Alaska®s Medical Board
when Disciplining Physicians



too
10.
10?

103

104

105

110

120
130
140

150
180

300
301
Jo2
303

304

305

310

320
330
350
380

100 CODE/REVOCATION

LICENSE REVOKED
ALCOHOLISM
INCUHPETENCY/HALPRACTICE/NEGLIGENCE
102.1 Filled to provide emergency and/or timelytreatment or abandoned patient
102.2 Performed improper or unnecessary surgery
102.3 Malpractice
102.4 Gross Negligence or Incompetence
102.5 Other tncompetency/malpracttce or negligence
NARCOTIC VIOLATIONS
103.1 Intentionally/unlawfully dispensing Inviolation of the laws
103.2 Prescribing/distributing or selling toaddicts
103.3 Prescribing without medical indication or examination
103.4 Excessive prescribingtodetriment of patients
103.5 Prescribing drugs forsemi favors
103.6 Failing to keep records on substances dispensed/prescribed
103.7 Personal use or addiction
103.8 Other narcotic violations
FELONY
104.1  Assault
104.2  Abortion
104.3 Conviction of a crime
104.4 Petit Larceny
104.5 Grand Larceny
104.6 Murder
104.7 Homicide or manslaughter
104.8 Conviction of crimes not listed
FRAUD
105.1 Med Icaid/Med leare/Med1-Cal or otherlnsurance fraud
105.? Using malls to defraud
105.3 Peceivlng/concealing stolen property
105.4 Income tax evasion
105.5 Obtaining license by fraud
105.6 Other fraud
UNPROFESSIONAL CONDUCT
110.1  Conviction of a crime
110.2  Moral turpitude
110.3 Criminal sexual conduct
110.4 Engaging in lewd conduct
110.5 Other Unprofessional conduct
MENTAL REASONS
ALLOWING UNLICENSED PERSON TO PRACTICE
VOLUNTARY SURRENDER OF LICENSE
140.1 intemperate use of alcohol
140.2  Narcotic violatfons/use
iao.3 Pending disciplinary hearing
140.4 Due to health related problems
740.5 Other reasons for voluntary surrender of license
DISCIPLINARY ACTION TAKEN IN ANOTHER STATE
OTHER REASON LICENSE REVOKED - NOT CLASSIFIED

300 CODE/SUSPENSION

LICENSE SUSPENDED
ALCOHOLISM
INCCMPETENCY/MALPRACTICE/NEGLIGENCE
NARCOTIC VIOLATION
303.1 Intentionally/unlawfully dispensing In violation of the laws
303.2 Prescribing/distributing or selling to addicts
303.3 Prescribing without medical Indication or examination
303.4 Excessive prescribing to detriment of patients
303.5 Prescribing drugs for sexual favors
303.6 Failing to keep records on substances dispensed/prescribed
M3.7 Personal use or addlctlon__
M3 .8 Other narcotic violations
FEIVNT
M4.1 Assault
M4 .2 Abortion
M4 .3 Conviction a crime
FRAUD
M5.1 Medlcaid/Hedlcare/H?df-Cal or other Insurance fraud
M5.2 Using na« Is to defraud
M5.3 Receiving/concealing stolen property
M5 .4 Income tax evasion
M5.5 Obtaining license by frjud
M5.6 Cther fraud
«"hPOOFESSIChAl CONDUCT
310.1 Ccnviction of a crime
310.2 M+, ral turpitude
310.3 Criminal sexual conduct
310.4 Engaging In le-d conduct
310.5 Other unprofessional conduct
MENTAL REASONS
ALLOWING UNLICENSED PERSON TO PRACTICE
DISCIPLINARY ACTION TAKEN IN ANOTHER STATE
CThER REASON FOR SUSPENSION - NOT CLASSIFIED

200
201
202

203

204

205

210

220
230
250
260
270
280

400

402
403
404

406
407

414
490

200 CODE/PROBATION

PROFERTICW FOR TfDICAL LICENSES (ALOMt OR AFTER STAT OF REVOCATION)

ALCOHOL1

SM

INCCFAETENCY/MALPRACTICE/NEGLIGENCE

202.1
202.2
202.3
202.4
202.5
NARCOTIC
203.1
203.2
203.3
203.4
203.5
203.6
203.7
203.8
FELONY
204.
204.
204.
204
204.
204.
204.
204
FRAUD
205.1
205.2
205.3
4
5
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205.
205.
205.6
UNPROFES
210.1
210.2
210.3
210.4
210.5
MENTAL R
ALLOWING
DISCIPLI
PROBATIO
VIOLATED
OTHER RE,

MISCELL.
LICENSE
401.1
401.6
401.7

401.8

Failed to provide emergency and/or timely treatment :r abandoned
Performed Improper or unnecessary surgery

Malpractice

Gross Negligence or Incompetence

Other fncompetency/aalpractlce or negligence

VIOLATIONS

Intentionally/unlawfully dispensing in violation of the laws
Prescribing/distributing or selling to addicts
Prescribing without medical Indication or examination
Excessive prescribing to detriment of pat’ents

Prescribing drugs for sexual favors

Falling to keep records on substances dispensed/prescribed
Personal use or addiction
Other narcotic violations

Assault

Abortion

Conviction of a crime

Petit Larceny

Grano Larcenv

Murder

Homicide or manslaugJiCc *
Conviction of a crime rof listed

Hedicald/HedlIcare/Medl-Cal or other Insurance fraud
Using malls to defraud
Receiving/concealing stolen property
Income tax evasion

Obtaining license by fraud

Other fraud

SIONAL CONDUCT

Conviction of a crime

Moral turpitude

Criminal sexual conduct

Engaging In lewd conduct

Other unprofessional conduct

EASONS

UNLICENSED PERSON TO PRACTICE
NARY ACTION TAKEN IN ANOTHER STATE
N MODIFIED

PROBATION

ASON NOT CLASSIFIEO

400 CODE/MISCELLANEOUS

ANEOUS
RESTORED ON REINSTATED
Probation terminated -Issued unrestricted license topractice
Restored or reinstated but still on probation
Restored or reinstated but must Unit practice tocertain areas
or lInstitution
Other restoration/reinstatement, not listed

REINSTATEMENT DENIED

LICENSE

S BT RECIPROCITY DENIED

ADMITTANCE TO EXAMINATION OENIED

NARCOTI
405.1
405.2
405.3
405.4
405.5

405.6

C PERMITS
Permission given to apply for permit
Directed not to apply for permit
Requested to and/or voluntarily surrendered permit
Permit no longer needed as per agreement with board
Penait denied
Permission given to apply for stated schedules

REPRIMAND OR AOHONISHEO

DUPLICA
407.1
407.2

ACCUSAT

DENIEO

TE LICENSES ISSUED
Change of name
License stolen or lost
ION DISMISSED
PERMANENT LICENSE - IS5UE0 TEMPORARY LICENSE

r2j:

OTHER MISCELLANEOUS ACTION - NOT CLASSIFIEO (stipulation or consent order)
ALLEGATIONS OF CHEATING

411.1
411.2
LICENSUI
412.1
412.2
412.3
412.4
REQUEST
ACCUSAT

Exam taken but grades not given out

Ejected from Exam
RE DENIEO

Fraudulent Credentials

Failed to submit acceptable evidence of pcst-graduate training
Falsified Application

Other not listed

TERMINATION OF PROBATION OENIED

ION FILED - CONTACT MEDICAL BOARD



FEDERATION OF STATE MEDICAL BOARDS OF THE UNITED STATES, INC.
2630 West Freeway, Suite 138, Fort Worth, Texas 76102-7199
(817) 335-1141

DISCIPLINARY ACTION REPORT FORM

The following is a report of formal disciplinary action taken by the undersigned state
medical board (or the appropriate disciplinary entity) which is a matter of public record.

AAAXAKAAA A A A A AKAAAA A A A A A A A A A ddAd A A A hhhk

A.  PHYSICIAN AFFECTED:
1.  Full Name -
Other Names Used/Maiden Name: _

2. Most Recent Address:

3. Date of Birth (month/day/year): / / Social Sec. No.: - -
4. Medical License No.: ECFMG No. (if_any):
5. Medical Degree Held: Year Degree Awarded:

6. Medical School Awarding Degree:

7. Please list the other state(s) in which this physician is licensed:

B. ACTION:

1. Using the disciplinary codes on the back of this form, enter below the most appropriate action code
number and description. (Example: Code No.: 412.1 Description: Licensure denied-fraudulent credentials.)

Code No.: Description:

2. Date Disciplinary Action Taken (month/day/year): /_ /

3. Please enclose the applicable board order and any written findings of fact which were made. Check
here if enclosed:

If no findings of fact are enclosed, please briefly state the facts of the case:

4. Please enclose any other related information from the public record you believe is appropriate. Check
here if enclosed:

ECR SRR i b b S S e o S S o b S o b S R S i
The undersigned certifies the information above is correct.

Name of Board (or appropriate entity) Submitted by (name)

Date Submitted: / /
Title
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DATE: August 15, 1989

TO: Distinguished State Officials and Legislators

FROM: Melvin E. Sigel, MD, Chairman, FederationProject Work
Panel

ABOUT: Enclosed Elements of a Modem State Medical Board: A

Proposal

Enclosed for your consideration is a copy of a document recently
completed by a special task force of the Federation of State Medical
Boards of the United States. Called the Project Work Panel, the task
force has spent over a year developing the Elements of a Modem State
Medical Board: A Proposal under a federal contract awarded by the
Health Resources and Services Administration of the US Department of
Health and Human Services. The document was first introduced during
a meeting of the National Conference of State Legislatures’ Health
Committee at the NCSL's annual meeting in Tulsa on August 7. Its
preparation and purpose are discussed succinctly in its preface and
introduction, which | hope you will read before reviewing the full
document. Let me point out here, however, that the Elements is not a
policy or position statement by the Federation of State Medical Boards.
It is the result of the Project Work Panel's study and discussion under
the federal contract and will be evaluated as carefully by the Federation
as by others interested in enhancing the effectiveness of state medical
boards.

My colleagues and | on the Project Work Panel would be pleased to
receive your comments on our effort, and we hope you will find it useful
as you evaluate your own medical board. The Elements will achieve its
purpose if it stimulates constructive discussion concerning the structure
and function of state medical boards in this country.

Should you have any comments or should you like to have additional
copies of the Elements, please write to me care of Mr Dale G Breaden,
Associate Executive Vice President, Federation of State Medical Boards,
2630 West Freeway, Suite 138, Fort Worth, Texas 76102-7199.

Thank you for your time.

MES:Im
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PREFACE

To be of value, an idea must be challenging enough to concern us a bit.
Certainly, the idea of attempting to specify the elements fundamental to the structure
and function of a modem state medical board meets that criterion, given the diversity
of the states and the differences among the medical boards now in place. Needless
to say, in undertaking preparation of the document you hold in your hand, the
Federation of State Medical Boards of the United States was more than aware it
faced a challenging idea, but one with which it had to deal.

In early 1988, the Division of Medicine of the Bureau of Health Professions,
Health Resources and Services Administration, US Department of Health and Human
Services, requested proposals for the development of a document on board structure
and function to be a complementary companion to the fifth edition of the
Federation's Guide to the Essentials of a Modem Medical Practice Act. It was clear
the Federation must respond: no other organization had the knowledge, experience,
and resources required for the task. And no other could offer as responsible and
informed an effort. If the project was to be undertaken at all, and it surely was the
Federation had to do it. TTie Federation's proposal was accepted and the
organization was awarded HRSA Contract Number 240-88-0040 to develop the
document and make it available for consideration by the public, the states, the state
medical boards, medical organizations, and others.

The result is the Elements of a Modem State Medical Board: A Proposal. It is the
product of over a year of research, inquiry, meetings, consultation, drafting, and
redrafting by a special Federation task force called the Project Work Panel (PWP).
The Elements is not a detailed model for a complete state medical practice act; it is
focused only on the structure and function of a modem state medical board and on
the powers, duties, and protections basic to that structure and function. In that
context, it reflects the study, concepts, opinions, knowledge, and experience of the
members and consultants of the PWP as officers, members, attorneys, and staff of
state medical boards and as Federation leaders. It is not intended to be, and is not,
a policy or position statement by the Federation of State Medical Boards. Though
the outgrowth of a federally funded project conducted under the auspices of the
Federation, it will be reviewed and evaluated by the Federation's Board of Directors
and membership as carefully and critically as it should be by a wide range of
interested and involved agencies, organizations, and individuals. Far from perfect, the
Elements is simply the best effort of the PWP to develop a proposal for the structure
and function of a modem state medical board consistent with the principles expressed
in the Federation's formally approved Guide to the Essentials of a Modem Medical
Practice Act. It is offered as a stimulus for discussion of a number of issues vital to
improving the regulation of the medical profession in this country.

During the past year, the PWP carefully studied the basic structural and functional
ouilines of sixty-five medical boards, contacted fifty-six boards in telephone surveys on
several specific issues, reviewed in detail the medical statutes of thirty-eight states, and
analyzed the potential impact of the Elements if implemented in eighteen widely
differing state settings. While developing the document, the PWP benefited greatly
from the advice, insight, and counsel of twenty-six state medical board members,
eighteen of whom were board presidents, and twenty-three state medical board



executives. They deserve much of the credit for what you may find agreeable in the
Elements and none of the blame for what you may find disagreeable. They certainly
earned the PWFs wannest thanks for their kind cooperation and thoughtful
assistance.

The Elements is the responsibility of the members and consultants of the PWP,
acting at the behest of the Federation to fulfill its federal contract. Whether the
project achieved its true purpose or not, only you and time can judge. The idea,
however, was worth the trying.

The Federation Project Work Panel

Melvin E. Sigel, MD, Chairman

Minnesota Board of Medical Examiners
Gerald J. Bechamps, MD

Virginia Board of Medicine
Leroy B. Buckler, MD

Delaware Board of Medical Practice
Thomas L Conley, MD

Alaska State Medical Board
Susan M. Spaulding

Vermont Board of Medical Practice
Deborah L. Rodecker, JD

Counsel, West Virginia Board of Medicine

Consultants

David S. Citron, MD

Charlotte, North Carolina
Stephen S. Seeling, JD

Exec. Dir., South Carolina Board of Medical
Examiners
Project Director

Dale G Breaden

Associate Executive Vice President, Federation

of State Medical Boards



INTRODUCTION

The organization and activities of each of the more than sixty medical regulatory
boards (allopathic, osteopathic, and composite) within the United States are
determined by a unique state statute, usually referred to as a practice act. The
differences among these statutes are related to the general administrative structure of
each jurisdiction and to the needs of the public as they are perceived by each
responsible legislative body.

The Elements of a Modem State Medical Board: A Proposal is not intended to
encourage movement toward total uniformity among these statutes. Given the
diversity of administrative structures and the variations in perceived needs, that would
be a futile exercise. In any case, such differences have a positive creative value,
allowing the evolution and testing of a range of new approaches in a number of
jurisdictions at once. In light of the concepts and principles it offers for
consideration, the Elements is intended to nurture that creativity by encouraging the
public, state legislators, medical boards, medical societies, and others who have an
interest in the regulation of the medical profession to reexamine existing practice acts
as they relate to the composition, structure, functions, responsibilities, powers, and
funding of medical boards. In doing this, however, the Elements does not address
issues relating to standards for licensure, grounds for disciplinary action, or rules and
regulations. It is not an effort to provide a pattern for a complete medical practice
act. It includes only those portions of an act the authors believe focus most directly
on the medical board itself.

It is axiomatic that state medical boards can most effectively discharge their
important responsibilities to society only if they are properly organized and effectively
empowered. The project that resulted in development of the Elements was conceived
because of the growing realization that some medical practice acts remain inadequate
to enable boards to respond to broad public needs. While not advocating total
uniformity, which would have a stultifying effect, the Federation of State Medical
Boards has, for over three decades, encouraged and facilitated the improvement of the
various state medical practice acts through its official publication, A Guide to the
Essentials of a Modem Medical Practice Act. Now in its fifth edition, A Guide to the
Essentials of a Modem Medical Practice Act has served as a highly effective stimulus to
medical boards and state legislatures for periodic review and revision of their statutes.
The Elements builds on the foundation of A Guide to the Essentials of a Modem
Medical Practice Act and is, in effect, an explication of the chapters in that publication
relating to board structure and function. Unlike the broad recommendations of A
Guide to the Essentials of a Modem Medical Practice Act, however, the Elements of a
Modem State Medical Board: A Proposal is presented in language and detail readily
adaptable to statutory formats.

The Elements reflects not only relevant characteristics of effective current practice
acts but also a number of innovative concepts not yet widely implemented. The result
is a document, eclectic in its content, that its authors believe is worthy of
consideration for adaptation to the requirements of any jurisdiction. While it could
hardly be expected that any one jurisdiction would accept the Elements in every
particular, the principles of responsibility, empowerment, and accountability the
proposal clearly affirms should lead each jurisdiction to assess its present "board to



determine if it provides maximum potential f/-- protection of the public interest
Though presented for consideration as an intubrated whole, the Elements offers
significant approaches to a variety of issues that concern and trouble many boards:
issues involving funding and budgeting, confidentiality, board authority, personnel and
staffing, administration, emergency powers, training of board members, immunity and
indemnity, standards of evidence, and the public's right to know, among other things.
Any one or a combination of these approaches could be extracted from the Elements
and adapted to meet the needs of specific boards.

In some states, responsibility for licensing and disciplinary functions is divided
between two separate boards. In others, boards are subject to supervision or, in some
cases, complete control by larger administrative or umbreila agencies. In a few, the
board is simply an advisory body. In most states, the board regulates both allopathic
and osteopathic physicians; in others, separate boards exist. And in some states,
narrow constitutional restrictions inhibit effective board funding. Clearly, the
Elements proposes a true working board with real and effective power and support, a
proposal some states are much better prepared to implement than others. But it is
also a reflection of those principles the authors consider to be basic to the operation
of any accountable medical board, regardless of the administrative structure of the
state, the size or distribution of the physician population being regulated, the form of
legislation required for funding, or the title of the body to which responsibility and
power for regulation have been entrusted. It can be drawn upon by both MD and
DO boards, making appropriate adaptations in the area of board membership. Larger
administrative agencies can use it to better assess their own structures and functions
and to explore the broader roles their medical boards might play in meeting public
expectations. The Elements includes significant material on a wide range of issues,
much of which has the potential to benefit any administrative structure.

Recognizing the differences between and among jurisdictions, the authors have
designed the Elements with the flexibility to accommodate as many of those
differences as possible while maintaining the integrity of their overall concept
Specific flexible factors are designated in the text by bracketed, italicized segments
and are footnoted. In addition, some sections empower a board to adopt alternatives
of its choice provided they are in accord with other state statutes. Finally, some
sections, such as that relating to board committees, are phrased permissively or in
order to allow a board needed discretionary authority. In a sense, tuc Elements can
be seen, not as one proposal, but as various proposals. Each is applicable, in one
form or another, to a diversity of settings and all are aimed at increasing or refining
the ability of state medical boards to protect the health, safety, and welfare of the
public.

The Federation Project Work Panel
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I. LEGISLATIVE FINDINGS AND DECLARATION

As a matter of public policy, the practice of medicine is a privilege granted by the
people of this State acting through their elected representatives. It is not a natural
right of individuals. Therefore, in the interests of public health, safety, and welfare,
and to protect the people from the unprofessional, improper, and incompetent practice
of-medicine, it is the responsibility of the Legislature to enact laws regulating the
granting and subsequent use of the privilege to practice medicine and to ensure, as
far as possible, that only qualified and fit persons hold that privilege. The
fundamental purpose of this statute is to protect the public, and any license,
certificate, or other practice authorization issued pursuant to this statute shall be a
revocable privilege and no holder of such a privilege shall acquire thereby any
irrevocable right.



Il. DEFINITIONS

License: any license, certificate, or other practice authorization granted by the State
Medical Board pursuant to this or any other applicable statute.

Licensee: the holder of any license, certificate, or other practice authorization granted
by the State Medical Board.

Statute: this statute or any other statute applicable to the State Medical Board.



1. STATE MEDICAL BOARD

A. Board Created

There is hereby created the State Medical Board (hereafter referred to as the
Board) to regulate the practice of medicine in this State in accord with this statute
and to otherwise enforce this statute.

B. Delegation of Duty

The duty of determining a person's initial and continuing qualification and fitness
for the practice of medicine, of proceeding against the unlawful and unlicensed
practice of medicine, and of enforcing this statute is hereby delegated to the
Board. That duty shall be discharged in accord with this statute.

C. Interpretation of Powers
It is necessary that the powers conferred on the Board by this statute be liberally
construed to protect the health, safety, and welfare of the people of this State.

D. Board Membership
1. Number
The Board shall consist of [from twelve (12) to twenty-four (24)] members,
twenty-five percent (25%) of whom must be public members [and at least one
(1) of whom must be a doctor of osteopathic medicine].1 The remaining
members must be doctors of allopathic medicine. The membership of the
Board shall be drawn from as many different regions of this State as possible.
2 Qualifications
a. Public members must reside in this State and be persons of integrity and
good reputation who have lived in this State for at least five (5) years
immediately preceding their appointments, have never been authorized to
practice a healing art, and have never had a substantial personal, business,
professional, or pecuniary connection with a healing art or with a medical
education or health care facility, except as patients or potential patients.
b. Physician members must reside in this State and be persons of recognized
professional ability, integrity, and good reputation who have Ibrci and
actively practiced medicine in this State with a full and unr«. medical
license granted by this State for at least five (5) years immediately preceding
their appointments.
c. Members must be citizens of the United States who have attained the
age of majority as defined in the statutes of this State.
d. Members must be selected without regard to sex, race, national or ethnic
origin, creed, religion, or age above majority.
e. No member shall be a registered lobbyist.
f. No member shall be an officer, board member, or employee of a
statewide or national organization established for the purpose of advocating

Flexible Factors: The size of a cute'™ physician population should be considered in determining ho* many persons would be
required, within this range (12-24), to accomplish the work of the Board as envisioned in this document. Similarly, should the Board
regulate both MDs and DOs, DO representation should be required if the DO population is judged to be significant.

3



the interests of or conducting peer review of health care practitioners
licensed under this statute.
3. Terms
The term of Board service shall be four (4) years. A person shall not serve as
a member of the Board for more than two (2) consecutive full terms, but may
be reappointed two (2) years after completion of such service. For the purpose
of this paragraph, a person who serves more than two (2) years of an
unexpired term shall be considered to have served a full term. Terms of
service shall be staggered, one fourth of the Board's membership being
appointed each year. The term[s] of no more than [one (l)/two (2)J public
member/s/ shall expire in any one year.2
4. Requirements
a. Before entering on the duties of office, each member of the Board shall
take the constitutional oath or affirmation of office and shall swear or affirm
he or she is qualified to serve under all applicable statutes.
b. The Board shall conduct and new members shall attend a training
program designed to familiarize new members with their duties. A training
program for new members shall be held annually.
5. Appointment of Members
d The members of the Board shall be appointed by the Governor, who
shall make each appointment at least thirty (30) calendar days prior to the
beginning of the Board term being filled. The Governor shall fill an
unexpired term within thirty (30) calendar days of the vacancy’ occurrence.
Should the Governor not act as required by this paragraph, the Board, by
majority vote, shall select a qualified person to serve until such time as the
Governor acts.
b. Any individual, organization, or group may suggest potential Board
appointees to the Governor. Medical societies and associations in this State
shall be specifically requested to recommend two or more potential physician
appointees for each available physician Board seat.
6. Removal of Board Members
A Board member shall be automatically removed from the Board should he or
she
a. cease to be qualified;
V be found guilty of a felony or an unlawful act involving moral turpitude
a court of competent jurisdiction;
c. be found guilty of malfeasance, misfeasance, or nonfeasance in relation to
his or her Board duties by a court of competent jurisdiction;
d. be found mentally incompetent by a court of competent jurisdiction;
e. fail to attend three successive Board meetings without just cause as
determined by the Board, or, if a new member, fail to attend the new
members' training program without just cause as determined by the Board;
f. be found in violation of this statute.

Flexible Factor One (1) per year should the Board have up to four public members, two (2) per year should the Board have
more than four public members.



7. Board Compensation/Rcirnbursamerit
a. Compensation: Each Board member shall receive compensation
equivalent to three-quarters (3/4) the daily rate paid the State Commis-
sioner of Health [or equivalent State officer/3 for each day or part of a day
spent in Board or Board-related meetings. Other Board-related services shall
be compensated at the same level on a pro-rata basis as determined by the
Board.
b. Expenses: Each Board member's travel and expenses for active Board
service shall be paid at the State's current approved rate.
c. Education/Training: Travel, expenses, and daily compensation shall also
be paid for each Board member's attendance, in or out of State, at up to
ten full days of education or training per year directly related to Board
duties and approved by the Board, except that daily compensation shall not
be paid to physicians eligible for continuing medical education credit for
such education and training.

E. Board Structure

1. Officers
The Board shall elect annually from its members a president, a vice president,

a secretary-treasurer, and those other officers it determines are necessary to
conduct its business. The officers shall serve for a one (1) year term. No
person shall serve more than two (2) years in the same Board office during a
single four (4) year Board term.

2 Duties of Officers
a. The president shall preside at Board meetings, arrange the Board agenda,
sign Board orders and other required documents, appoint Board committees
and their chairmen, coordinate Board activities, represent the Board before
legislative committees, and perform those other duties assigned by the Board
and this statute.
b. The vice president shall assist the president in all that officer's duties as
requested by the president and shall perform the duties of the president in
that officer's absence.
c The secretary-treasurer shall be responsible for the keeping of Board
minutes and records, for development of the Board budget, and for authoriz-
ing the expenditure of Board funds as directed by the Board and this
statute.
3. Committees
To effectively facilitate its work, fulfill its duties, and exercise its powers, the
Board may establish standing committees, including, but not limited to,
licensing, investigation, finance, administration, personnel, rules, legislative
communications, and public information committees. Ad hoc committees may
be named as required. Committees shall be comprised of Board members
only; and, except as otherwise noted in this statute, the president shall appoint
members and chairmen of committees, who shall serve one (1) year terms and

AThe highest ranking health official in the State's executive branch.



may be reappointed. In the absence of regular committee members and when
necessary to provide a quorum for the conduct of committee business, the
president may appoint from the Board temporary members to a committee.
Changes in membership shall not be deemed to affect or hinder the continuing
business or activity of any committee.

If established, committees of the Board shall conform with the following.
a. A licensing committee shall be comprised of at least one-quarter (1/4) of
the Board's members and shall be responsible for reviewing or directing the
review of the qualifications of applicants for licensure in accord with this
statute and Board policy and rules. It shall recommend to the Board the
issuance or denial of licenses to applicants. A licensing committee may also
be responsible for recommending or preparing for the Board's consideration
and approval those examinations be used in meeting the examination
requirements set by this statute for medical licensure, and for other
evaluative purposes. It may also administer or direct administration of all
examinations in keeping with this statute and Board policy and rules.
b. An investigation committee shall be comprised of at least three (3)
members of the Board, one (1) of whom must be a public member. An
investigation committee shall be responsible for reviewing any complaint or
charge referred to it in accord with written Board policy, for conducting an
investigation to determine if there is a reasonable basis for the complaint or
charge, for determining if a hearing is required, and for referring the matter
to the appropriate prosecuting authority for presentation to the Board or, if
directed to do so by the Board, to a Board designated hearing officer. In
performing its duties, it shall have all the powers granted the Board in this
statute to compel cooperation and the provision of information by
individuals and institutions. The Board shall act in the capacity of the
hearing and adjudicatory body, and no member of an investigation
committee shall sit with the Board to hear or adjudicate a matter considered
by his or her investigation committee nor shall he or she be counted as part
of the Board in determining a quorum for the conduct of business during
such a hearing or adjudication. Should the volume of complaints and
charges require it, more than one investigation committee may be named at
the Board's discretion.
¢ A finance committee shall be comprised of the secretaiy-treasurer, acting
as chairman, the president and vice president, and one public member of
the Board. It shall be responsible for gathering budget information and
proposing a budget to the Board for its consideration. It shall also arrange
for annual audit of the Board's accounts by the State Auditor’s Office [or
equivalent State o ffic e Budgets shall be prepared and adopted sufficiently
in advance of the fiscal year to allow reasonable notice for increases or
decreases in the fees and charges set by the Board.
d. Other committees created by the Board shall have those responsibilities,

AThat office or authority charged by law with primary responsibility for auditing the State's accounts.



consistent with this statute, delegcted to them by the Board.
4. Advisory Councils
To assist the Board in the performance of its duty relating to the regulation of
health care professionals other than physicians, the president, with advice and
approval of the Board, shall appoint a separate Advisory Council for each of
the health care fields for which the Board has responsibility under this statute.
Each Advisory Council shall be chaired by a member of the Board appointed
by the president and shall have four other members. Each of those four other
members shall meet the same requirements and be subject to the same
limitations and causes for removal as a physician member of the Board, the
requirement for medical licensure being replaced by that for full and unre-
stricted authorization to practice in the particular health care field of the
Advisory Council to which he or she is appointed. Terms and limitations of
service on an Advisory Council shall be the same as for the Board. The
chairman of an Advisory Council shall be compensated and reimbursed as a
Board member. The other four members of an Advisory Council may be
compensated at an appropriate and reasonable level as determined by the
Board and shall be reimbursed for meeting-related travel and expenses at the
State's current approved rate. Advisory Councils shall meet at least once each
year to review the regulation of their health care fields and to advise the
Board on policy and rules relating to that regulation. The Board may also
consult them or their members for advice on particular issues or disciplinary
matters. The Board shall determine the specific functions of the Advisory
Councils in keeping with this statute.

Funding

1. Revenues

The Board shall be fully supported by the revenues generated from its
activities, including fees, charges, and reimbursed costs. All such revenues, with
the exception of fines, shall be deposited in the State Treasury to the credit of
the State Medical Board Account, which is hereby established and which shall
also receive all interest earned on the deposit of such revenues. Such funds
are appropriated continuously and shall be used by the Board only for
administration and enforcement of this statute. All fines levied by the Board
shall be deposited in the State General Fund.

2 Budget

The Board shall develop and adopt its own budget reflecting revenues,
including the interest thereon, and costs associated with each health care field
regulated. Revenues, and interest thereon, from each health care field
regulated shall fully support Board regulation of that field. The budget shall
include allocations for establishment and maintenance of a reasonable reserve
fund.

3. Setting Fees and Charges

All Board fees and charges shall be set by the Board pursuant to its proposed
budget needs. Reasonable notice shall be provided for all increases or
decreases in fees and charges.



4. Fiscal Year

The Board shall operate on the same fiscal year as the State.

5. Secretary-Treasurer

The secretary-treasurer of the Board, at the direction of the Board, shall
oversee the collection and disbursement of funds. That officer shall be bonded
by the Board in an amount to be fixed by the Board.

6. Audit

The State Auditor's Office [or equivalent State office]* shall audit the financial
records of the Board annually and report to the Board and the Legislature.

G. Board and Committee Meetings

1. Location

The Board and its several committees shall meet in the Board's offices or

other appropriate facilities in the same city as those offices. At their

discretion, however, they may meet from time to time in other areas of the

State to facilitate their work or to enhance communication with the regulated

professions.

2 Frequency; Duration
a. The Board, shall meet at least bimonthly [quarterlyft for a period
sufficient to complete the work before it at that time.
b. Committees shall meet as directed by the Board. However, each standing
committee shall meet at least once per year to review its area of
responsibility and to prepare a formal annual report for presentation to the
Board.

3. Special Meetings; Conferences
a. Emergency meetings of the Board may be called at any time by the
president or at the request of an officer and two (2) Board members if
required to enforce this statute. The Board may establish procedures by
which its committees may call emergency meetings.
b. Informal conferences of an investigation committee may be called by the
chairman of the committee for the purpose of holding discussions with
licensees, accused or otherwise, who seek or agree to such conferences. Any
disciplinaiy action taken as a result of such a conference and agreed to in
writing by the Board and licensee shall be binding and a matter of public
record. The holding of an informal conference shall be at an investigation
committee's discretion and shall not preclude formal disciplinary
investigation, proceedings, or action.
c A telephone or other telecommunication conference shall be an acceptable
form of Board meeting for the purpose of taking emergency action to
enforce this statute if the president alone or another officer and two (2)
Board members believe the situation precludes another form of meeting.
The Board may establish procedures by which its committees may meet by

mThat office or authority charged by law with primary responsibility for auditing the State's accounts.

"Flexible Factor Bimonthly meeting* may not be required in state* with small physician population. One meeting per quarter
may be sufficient in such cases.



telephone or other telecommunication conference to take emergency action.
4. Notice
a. The Board shall establish a system for giving all Board and committee
members reasonable advance notice of all Board and committee meetings.
b. The Board shall establish a system for giving the public, including its
regulated professions, reasonable advance notice of ail open Board and
committee meetings. Emergency meetings, including telephone or other
telecommunication conference meetings, shall be exempt from this public
notice requirement.
5. Quorum
a. A majority of members shall constitute a quorum for the transaction of
business by the Board or any committee of the Board.
b. Notwithstanding any provision of law to the contrary, the business of the
Board and its committees shall be conducted in accord with this statute and
with rules of parliamentary procedure adopted by the Board.
6. Conflict of Interest
No member of the Board, acting in that capacity or as a member of any Board
committee, shall participate in the making of any decision or the taking of any
action affecting his or her own personal, professional, or pecuniary interest, or
that of a known relative or of a business or professional associate. With
advice of legal counsel, the Board shall adopt and annually review a conflict of
interest policy to enforce this section.
7. Records
Minutes of all Board and committee meetings and proceedings, and other
Board and committee records, shall be prepared and kept in accord with the
Board's adopted rules of parliamentary procedure and other applicable State
statutes.
8. Open Meetings; Confidentiality
a. All meetings of the Board and its committees shall be open to the
public, with the following exceptions:
(1) meetings or portions of meetings of the Board devoted to considera-
tion of personnel and staff employment or evaluation issues, to consulta-
tion with legal counsel, to business or contract matters the premature
public knowledge of which would adversely affect the financial interests
of the Board or the State, and to matters the Board is required to keep
confidential by contract or statute;
(2) meetings or portions of meetings of the Board, acting in its capacity
as a hearing or adjudicatory body, held to receive testimony or evidence
the public disclosure of which the Board determines would constitute an
unreasonable invasion of personal privacy, to consult with legal counsel,
to deliberate issues, and to arrive at disciplinary judgments;
(3) meetings of an investigation committee;
(4) meetings of a licensing committee.
Recommendations or decisions made in non-public meetings shall be ratified
in public and shall be matters of public record.
b. The minutes and all records of non-public meetings are privileged and
confidential and shall not be disclosed except to the Board or its designees



for the enforcement of this statute, except that all licensing decisions made
by the Board and all disciplinary orders, vith the associated findings of fact
and conclusions of law, issued by the Board shall be matters of public
record.
c. The following shall be privileged and confidential:

(1) application and reregistration forms and any evidence submitted in

proof or support of an application to practice, except that the following

items of information about each applicant or licensee included on such

forms shall be matters of public record:

(a) full name;

(b) date and place of birth;

(c) name(s) and location(s) of professional schools attended;

(d) school awarding professional degree, date of award, and

designation of degree;

(e) site(s) and date(s) of graduate professional training;

(f) Board recognized specialty certification(s) held and date(s) granted;

(g) specialty and professional society memberships;

(h) year of initial licensure in this State:

(i) other states in which licensed to practice in the same field; and

(j) current office address and telephone number;

(2) all investigations and records of investigations;

(3) any report from any source concerning the fitness of any person to

receive or hold a license;

(4) any communication between or among the Board and/or its commit-

tees, staff, advisors, attorneys, employees, hearing officers, consultants,

experts, investigators, and panels occurring outside public meetings;

(5) the identity of that individual or entity filing an initial complaint with

the Board.
d. Notwithstanding the foregoing provisions, the Board may cooperate with
and provide documentation to other boards, agencies, or law enforcement
bodies of this State, other states, other jurisdictions, or the United States
upon written official request by such an entity.
e. Nothing herein shall be construed as prohibiting a respondent or his or
her legal counsel from exercising the respondent's right of due process under
the law.

H. Offices; Administration

1. Offices
The Board shall maintain offices it determines are adequate in size, staff, and

equipment to effectively carry out the provisions of this statute. At its
discretion, it may establish branch offices, staffed and equipped as it finds
necessary, in as many areas of the State as it believes require such branch
offices to facilitate the work of the Board.

2 Administration

The Board, in keeping with applicable State statutes, shall set out the function,
operation, and administrative structure of its offices.



Staff; Special Personnel
1. Board Authority
The Board is hereby empowered to determine its staff needs and to employ, fix
compensation for, evaluate, and remove its own full-time, part-time, and
temporary staff in accord with the statutory requirements of this State. It shall
define the duties of and qualifications for staff positions and shall bond those
members of staff charged with the handling of funds. Staff benefits shall be
provided in accord with the statutes of this State.
2 Staff Positions
The Board's staff may include, but need not be limited to, the following:
a. an executive director, who, among administrative and other delegated
responsibilities, may assist at the Board’ discretion, in the discharge of the
duties of the secretary-treasurer;
b. one or more assistant executive directors;
c. one or more medical consultants, who shall be licensed to practice
medicire in this State without restriction;
d. office and clerical staff;
e. one or more attorneys, who may be full-time employees of the Board, or
assigned from the Office of the State Attorney General by agreement
between the Board and that office, or in private practice;
f. one or more hearing officers, who shall be trained to conduct hearings
according to law and vested with full authority to do so on the Board’s
behalf and in its name, but whose decisions shall be reviewed and approved,
modified, or disapproved by the Board;
g. one or more investigators, who shall be trained in and knowledgeable
about the investigation of medical and related health care practice;
h. experts and consultants; and
L special agents.
3. Special Support Personnel
The Board may, at its discretion, and in accord with the statutes of this State,
enlist the services of experts, advisors, consultants, and others who are not part
of its staff to assist it in more effectively enforcing this statute. Such persons
may serve voluntarily, be reimbursed for expenses in accord with State law and
policy, or be compensated at a level commensurate with services rendered in
accord with State law and policy. When acting for or on behalf of the Board,
such persons shall benefit from the same immunity and indemnification
protections afforded by this statute to the members and staff of the Board.

Immunity; Indemnity; Protected Communication

[. Immunity

There shall be no monetary liability on the part of, and no cause of action for
damages shall arise against, any current or former member, officer,
administrator, staff member, committee member, examiner, representative,
agent, employee, consultant, witness, or any other person serving or having
served the Board, either as a part of the Board's operation or as an individual,
as a result of any act, omission, proceeding, conduct, or decision related to his
or her duties undertaken or performed in good faith and within the scope of
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the function of the Board.
2 Indemnity
If a current or former member, officer, administrator, staff member, committee
member, examiner, representative, agent, employee, consultant, or any other
person serving or having served the Board requests the State to defend him or
her against any claim or action arising out of any act, omission, proceeding,
conduct, or decision related to his or her duties undertaken or performed in
good faith and within the scope of the function of the Board, and if such a
request is made in writing at a reasonable time before trial, and if the person
requesting defense cooperates in good faith in the defense of the claim or
action, the State shall provide and pay for such defense and shall pay any
resulting judgment, compromise, or settlement.
3. Protected Communication
a. Every communication made by or on behalf of any person, institution,
agency, or organization to the Board or to any person(s) designated by the
Board relating to an investigation or the initiation of an investigation,
whether by way of report, complaint, or statement, shall be privileged. No
action or proceeding, civil or criminal, shall be permitted against any such
person, institution, agency, or organization by whom or on whose behalf such
a communication was made in good faith.
b. The protections afforded in this provision shall not be construed as
prohibiting a respondent or his or her legal counsel from exercising the
respondent's constitutional right of due process under the law.

K. Duties of the Board
In addition to any other duties placed on the Board by this statute, the Board,
acting in accord with this statute, shall:
/. enforce the provisions of this statute;
2 adopt and enforce rules to carry into effect the provisions of this statute and
to fulfill its duties thereunder;
3. develop and use application and other necessary forms and related
procedures it finds appropriate for purposes of this statute;
4. prepare or select, conduct or direct the conduct of, set passing requirements
for, and assure security of licensing and other required examinations;
5. acquire information about and evaluate the professional education and
training of applicants;
d issue or deny licenses;
7. accept or d~ny applications for license reregistration based on the
evaluation of adverse information, if any, relating to applicant fitness,
performance, or practice;
& review and investigate complaints and adverse information about
licensees;
9. establish by rule a mechanism, which, at the Board's discretion, may
involve cooperation with and/or participation by one or more Board
approved professional organizations, for the identification and monitored
treatment of licensees who abuse or are dependent on or addicted to
alcohol or other addictive chemical substances;

12



10. establish by rule a mechanism by which licensees who believe they abuse or
are or may be dependent on or addicted to alcohol or other addictive chemical
substances, and who have not been identified by the Board through other
sources of information, will be encouraged to report themselves voluntarily to
the Board and/or, at the Board's discretion, to a professional organization
approved by the Board to seek assistance and monitored treatment;

11. conduct hearings in accord with this statute;

11 adjudicate those matters that come before it for judgment under this
statute and issue final decisions on such matters;

13. discipline licensees;

14. report all final disciplinary actions, license denials, and voluntary

license limitations or surrenders related to physicians, with any accompanying
Board orders, findings of fact and conclusions of law, to the Board Action Data
Bank of the Federation of State Medical Boards of the United States and to
any other data repository required by law, and report all such actions, denials,
and limitations or surrenders related to other licensees, with the same support-
ing documentation, to the appropriate national practitioner data repositories
recognized by the Board or required by law;

15. act to halt the unlicensed or illegal practice of medicine and to seek
penalties against those engaged in such practice;

16. institute proceedings in courts of competent jurisdiction to enforce its
orders and the provisions of this statute;

17. establish appropriate fees and charges to ensure active and effective
pursuit of its responsibilities;

18. employ, direct, reimburse, evaluate, and dismiss staff in accord with State
procedures;

19. establish policies for Board operations; and

20. recommend to the Legislature those changes in or amendments to this
statute that it determines would benefit the health, safety, and welfare of the

public.

L. Powers of the Board
In addition to any other powers provided the Boardherein, the Board, when acting
in accord with this statute, shall have those powers necessary to fulfill its duties
under this statute. Those powers shall include, but not be limited to, the
following:
2. to employ or contract with one or more organizations or agencies known to
provide acceptable examinations for the preparation and scoring of required
examinations, and to employ or contract with one or more organizations or
agencies known to provide acceptable examination services for the ad-
ministration of required examinations;
2 to prescribe the time, place, method, manner, scope, and subjects of
examination;
3. to impose sanctions, deny licensure, levy fines, seek appropriate civil
and/or criminal penalties, orany combination of these, against those who
violate or attempt to violate examination security, those who obtain or attempt
to obtain licensure by fraud or deception, and those who knowingly assist in

13



such activities;

4. to determine which professional schools, colleges, universities, training
institutions, and educational programs are acceptable in connection with
licensure under this statute, and to accept the approval of such facilides and
programs by Board recognized accrediting bodies in the United States;

5. to require supporting documentation or other acceptable verifying

evidence of any information provided the Board by an applicant or

licensee;

6. to require information on an applicant's or a licensee's fitness, qualifications,
and previous professional record and performance from recognized data
sources, including, but not limited to, the Federation of State Medical Boards'
Board Action Data Bank, other national data repositories, licensing and dis-
ciplinary authorities of other jurisdictions, professional education and training
institutions, liability insurers, health care institutions, and law enforcement
agencies;

7. to require the self-reporting by applicants or licensees of any information the
Board determines may indicate possible deficiencies in practice, performance,
fitness, or qualification;

& to require all licensees to report to the Board information that appears to
show another licensee is or may be professionally incompetent, guilty of
unprofessional conduct, or mentally or physically unable to engage safely in
licensed practice, and to report to the Board and/or to an agency designated
by the Board a licensee's possible dependence on alcohol or other addictive
chemical substances;

9. when deemed appropriate by the Board to do so, to require professional
competency, physical, mental, or chemical dependency examination of any
applicant or licensee, including withdrawal and laboratory examination of bodily
fluids;

10. in establishing mechanisms for dealing with licensees who abuse or are
dependent an or addicted to alcohol or other addictive chemical substances, to
conclude agreements, at its discretion, with professional organizations, whose
relevant procedures and techniques it has evaluated and approved, for their
cooperation and/or participation;

11. to issue cease and desist orders, and to obtain court orders and

injunctions to halt unlicensed practice, violation of this statute, or the rules of
the Board,;

12 to act on its own motion in disciplinary matters, administer oaths, issue
notices, issue subpoenas in the name of the State, including subpoenas for
patient records, hold hearings, institute court proceedings for contempt to
compel testimony or obedience to its orders and subpoenas, take evidentiary
depositions, and perform such other acts as are reasonably necessary under law
to carry out its duties;

13. to use preponderance of the evidence as the standard of proof and to issue
final decisions when acting as trier of fact in the performance of its
adjudicatory duties;

14. to present to the proper authorities information it believes indicates an
applicant or licensee may be subject to criminal prosecution;

14



15. to issue conditional, restricted, or otherwise circumscribed licenses as it
determines necessary;
2d to take the following actions, alone or in combination, against those found
in violation of this statute:

a. revoke, suspend, restrict, and/or otherwise circumscribe the license;

b. place the licensee on probation with conditions;

c. levy fines and/or assess the costs of proceedings against the licensee;

d. censure, reprimand, and/or otherwise chastise the licensee;

e. require the licensee to provide monetary redress to another party, and/or

provide a period of free public or charitable service;

f. require the licensee to satisfactorily complete an educational, training,

and/or treatment program or programs;

g. require the licensee to successfully complete an examination or

examinations designated by the Board;
27. to summarily suspend a license if it has cause to believe such action is
required to protect public health and safety prior to hearing and final adjudica-
tion, and no court shall act to lift or otherwise interfere withsuch suspension
while the Board proceeds in a timely fashion;
18. to determine and direct Board operating, administrative, personnel, and
budget policies and procedures in accord with applicable State statutes;
19. to set necessary fees and charges, employ, evaluate, and dismiss personnel,
and otherwise administer or direct administration of the Board in accord with
applicable State statutes.

. Board Reports
2. Annual Report
The Board shall present to the Governor, the Legislature, and the public, at
the end of each fiscal year, a formal report summarizing its licensing and
disciplinary activity for that year. The report shall include, but need not be
limited to, the following information about each of the Board's regulated
professions:
a. the total number of persons fully licensed by this State and the number
of those persons resident in this State;
b. the number of persons holding each form of limited license authorize:.. ,.v
this statute;
c. the number of persons granted a full license by this State for the first
time in the past year, the number of those persons resident in this State,
and the number of full licenses denied in the past year;
d. the number of resident licensees about whom a complaint, a charge, or
an adverse item of information required by law was received in the past
year;
e. the number and the sources, by category, of complaints, charges, and
adverse items of information required by law received about resident
licensees in the past year, and the number of these found not to warrant
action under this statute and the rules of the Board,;
f. the number of disciplinary investigations conducted by the Board or its
representatives concerning resident licensees in the past year;



g. the number of disciplinary actions, by category, taken by the Board in the
past year against resident and non-resident licensees;
h. a ranking, by frequency, of primary causes for disciplinary action against
resident and non-resident licensees in the past year;
L the number of actions taken or instigated by the Board to halt the
unlawful practice of medicine in the past year;
J. a review of disciplinary activity related to holders of limited forms of
license in the past year;
h a review of the operations of the Board's current mechanisms for dealing
with licensees dependent on or addicted to alcohol or other addictive
chemical substances;
L a schedule of all current fees and charges;
m. a revenue and expenditure statement for the past yearindicating the
percentage of revenue from and expenditures for each regulated profession;
n. a summary of other Board activities and a schedule of days met by the
Board and each of its committees during the year.
2 Public Record; Action Reports
Each of the Board's license denials and final disciplinary orders, including any
associated findings of fact and conclusions of law, shall be matters of public
record. Voluntary surrenders of or limitations on licenses shall also be matters
of public record. All such denials, orders, surrenders, and limitations shall be
promptly reported by the Board to the public, all health care institutions in this
State, appropriate State and federal agencies, related professional societies or
associations in this State, and any data repository required by Board rules or
policy, the laws of this State, or the laws of the United States.
3. Required Response to Complainants and Others Providing Information
Persons or entities reporting to the Board adverse information about licensees
or instances of possible unlicensed practice shall receive prompt
acknowledgment of their reports from the Board. The Board shall also inform
them of the final disposition of the matters reported.



Commission
Investigating
physicians T

MIAMI (AP) —The Federal Trade Commission
is interviewing hundreds of Florida doctors and de-
manding minutes from medical societies' meetings
in an investigation of emergency room boycotts
last year, anewspaper reported.

“l don’t see any smoking guns,” said John
Thrasher, general counsel for the Florida Medical
Association. “My guess is had they had something,
it would have developed by now and something
would have been done about it.”

The FTC is questioning doctors to determine if
they acted as individuals or as a group when they
began refusing emergency calls in response to a 33
percent to 42 percent hike in insurance premiums,
The Miami Herald reported Sunday.

Federal antitrust laws prohibit businesses from
acting together for financial gain.

"We’re intimidated,” said Dr. Charles Lipman,
a thoracic surgeon in North Miami Beach. “It’s
kind of like you’re up against the big boys and
that’s scary.”

The FTC won’t discuss the growing investiga-
tion, but Lipman and Dade County hospital officials
said hundreds of doctors have been questioned,
either voluntarily or after being subpoenaed.

Some doctors who canceled their insurance saw
eliminating emergency room work as a way to re-
duce the risk of being sued. Their actions captured
the attention of politicians who promised to do
something about the cost of malpractice insurance
in Florida.

Last spring, the Legislature passed a law mak-
ing it harder to gain damages in lawsuits from doc-
tors who deliver babies and work in emergency
rooms. Injured people must now prove the doctor
showed reckless disregard for their care, and all
lawsuits involving brain-damaged babies are han-
dled by a state compensation system instead of the
courts.

The changes stabilized insurance premiums and
brought some doctors back to emergency rooms.

But many more are refusing to return unless
Florida voters approve Amendment 10 on the No-
vember ballot. The law would ease their malprac-
tice insurance burden by capping non-economic
damages or those a jury would give for pain and
suffering at $100,000.

The FTC began last year to investigate whether
doctors were legally trying to change the state mal-
practice law, or illegally trying to pad their wallets.

The agency has forced some medical societies
to hand over minutes from meetings and all written
communication between its members. That in-
cludes identical letters the Palm Beach obstetri-
cians sent to hospitals aiinouncing the boycott.

FTC spokeswoman Dee Ellison said the agency
will try to make doctors found to have violated an-
titrust laws to agree to stop refusing emergency
room care.
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