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1 IN T H E  H O U S E  BY  T H E  R E S O U R C E S  C O M M I T T E E

2 CS F O R  H O U S E  J O I N T  R E S O L U T I O N  NO. 74 (Resources,'

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 P r o p o s i n g  a n  a m e n d m e n t  to t h e  C o n s t i t u -

6 t i o n  of  t he S t a t e  of A l a s k a  r e l a t i n g  to

7 r e t e n t i o n  o f  s t a t e  m a n a g e m e n t  o f  f i s h

8 a n d  w i l d l i f e  a nd o t h e r  w i l d  r e n e w a b l e

9 n a t u r a l  r e s o u r c e s ;  a n d  p r o v i d i n g  f o r  a n

10 e f f e c t i v e  d a t e  f or the a m e n d m e n t .

11 B E  IT R E S O L V E D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

12 * S e c t i o n  1. A r t i c l e  VIII, C o n s t i t u t i o n  of  the S t a t e  of A l a s k a ,  is

13 a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  19. R E T E N T I O N  O F  N A T U R A L  R E S O U R C E S  M A N A G E M E N T  BY  T H E

STATE. N o t h i n g  in this c o n s t i t u t i o n  p r o h i b i t s  the l e g i s l a t u r e  f r o m  

e n a c t i n g  laws r e l a t i n g  to s u b s i s t e n c e  u s e s  of f i s h  a n d  w i l d l i f e  a n d  

o t h e r  w i l d  r e n e w a b l e  n a t u r a l  r e s o u r c e s  t h a t  are c o n s i s t e n t  w i t h  v a l i d  

f e d eral l n w s u ^ a — » rtie r  to r e t a i n  m a n a g e m e n t  a u t h o r i t y  o v e r  t h o s e  

r e s o u r c e s  by the S t a t e . )

* Sec. 2. T h e  a m e n d m e n t  p r o p o s e d  by thi s  r e s o l u t i o n  s h a l l  be p l a c e d

21 b e f o r e  the v o t e r s  o f  t he s t a t e  at t h e  n e x t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y

22 w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of t h e  S t a t e  of A l a s k a ,  a n d  th e  e l e c

23 t l o n  laws of the state.

24 * Sec. 3 .  Th e  a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n  is e f f e c t i v e  immc-

2b d i a t e l y  u p o n  c e r t i f i c a t i o n  of the e l e c t i o n  r e t u r n s  by  the l i e u t e n a n t  g o vcr* 

26 nor.

H J R C P’.B C S H J R  7 4 (Res)



A PROPOSED AMENDMENT TO CSHJR 74 (RES)

CSHJR 74 (Res) speaks only of enacting laws which are consistent 
with federal laws. The Alaska Supreme Court has shown rather 
marked hostility to laws which establish a preference for some 
users of natural resources over others. This could lead the court 
to conclude that the proposed amendment only authorizes laws "which 
are consistent with, and which provide for the definition, 
preference and participation specified in, sections 803, 804, and 
805" of ANILCA -- i.e., a preference for rural residents only on 
federal land. To authorize a statewide subsistence preference for 
rural residents, «GH3Zr7Tri7Slag) “could T>e amended to. JLnclbd4.-*n> 

validate, ratify r- and reinstate the provision* of. .the , 
af-atefj-"current subsistence lawsf (except for the definition of 
^uiral area" which the ninth’circuit in the Kenaitze case held was 
inconsistent with ANILCA). This also would make it unnecessary to 
reenact a subsistence law during the next legislative session, 
since paccage^j^f^the^-constitutional"amendment and the intent 
lunguags' c* a single~ballot proposilfbn'would bpth amend th» 
constitution “̂nd validate ."ratify,"and reins rata the'provisions of* 
dfce state Ns cui/TnfcaubaiStenca lavs' (except for the definition of 
rural area).

The following amendment to CSHJR 74 (Res) would accomplish the 
foregoing (deletions are in brackets; additions are underlined; the 
endnotes explain the changes).

OFFERED IN THE HOUSE

TO: CSHJR 74 (Res)

Page 1, lines 12 - 26

Delete all material and insert:

* Section 1. Article VIII, Constitution of the State of Alaska,

is amended by adding a new section to rea-^:

SECTION 19. RETENTION OF NATURAL RESOURCES MANAGEMENT

BY THE STATE. ' Nothing in this constitution prohibits the

legislature from enacting laws of general applicability 1

relating to subsistence uses of fish and wildlife and other

wild renewable natural resources that are consistent with

valid federal laws Jin order to retain management authority



over those resources by the State.

* Sec. 2. In addition to authorizing the legislature to

enact lavs consistent with federal laws which may exist at this 

time or as may be enacted by the United States Congress in the 

future, the intent of the amendment proposed bv this resolution is 

to validate, ratify, and reinstate the provisions of current state 

subsistence laws (including the provisions of ch. 52, SLA 1986) 

which are consistent with valid federal lavs. ^

* Sec. [2] 3. The amendment proposed by this resolution, and 

the ir.tent of the amendment as set out in this resolution, shall 

be placed before the voters of the state as one ballot 

proposition ^ at the next general election in conformity with art. 

XIII, sec. 1, Constitution of the State of Alaska, and the election 

laws of the state.

*Sec. [3] This amendment proposed by this resolution is

effective immediately upon certification of the election recurns 

by the lieutenant governor.

ENDNOTES

1. This tracks the language of section 805(d) of ANILCA and 
bolsters the argument that, with the intent language added as 
section 2, the proposed amendment if enacted authorizes laws which 
are effective statewide, not just on federal lands.

2. This is the intent language necessary to validate, ratify, and 
reinstate the provisions of the state's current subsistence laws 
(except for the definition of "rural area").

3. This and the preceding addition incorporate the intent of the 
amendment into the ballot proposition to be put before the voters.

*
-  2 -



United States Department of the Interior
o m c X r  o r  i h s  s x c a s t / j l y
WASHINGTON, D.C. 20040 

H o t t e r  7, 1986

Honorable Bill Sheffield 
Governor of Alaeka 
Juneau, Alaska 99811

D e a r  G o v e r n o r  S h e f f i e l d :

Thank you for your letter of Saptaober 2, 1986# by which you 
confirmed the enactment of a new State lew that brings the State's 
subsistence use and management program beck into full compliance 
with section* 803, 804 and 805 of tbe Alaska national Interest Land 
Conservation Act (ANILCA). On Sept sober 23, 1965, X bad notified 
you fotaally that the Departaent of the Interior had found Alaska's • 
prograa to be out of conpliance with ANILCA's requirements, based 
upon our interpretation of tbe Alaska Supreme Court decision in 
Madison v. Alaeka Department of Fish and Gaos. The Office of the 
Soiioltor bar reviewed the materials submitted with your 
September 2, 1986, letter, and concluded that the new legislation 
cures the probleos arising from the Madison decision. A  copy of 

' the October 17, 1985, memoranda* on this subject from Gale A,
Morton, Aesoelate Solicitor for Conservation and Vidlife, ie 
enclosed. I am therefore pleased to inform you that we hare 
m e t e m i n e d  that the St ate* e sobeietehee program i e o o c e  again, inr 
f u^lctaspi i ance with *ections 88J, «84 and The
State a* a reeult will continue in ite traditional role In the 
regulation and management of subsistence uses of fish and wildlife 
co the public land a in Alaska.

Me ocuoeod the State, In particular the State legislature, for the 
tuccmssfu* resolution of the difficult and unforeseen problem* 
created by the Had Ison decision, He were pleased to be of some 
assistance during the legislative process leading to the passage of 
the subsistence bill and look forward to a continuation of State- 
federal cooperation in the subsistence field.

Sincerely,

h / U L . J 7 / ^ ^ .

A s s i s t a n t  S e c r e t a r y  f o r  F i s h  a o d  
W i l d l i f e  a n d  Parka

Enclosure *



United States Department of the Interior
cmcx OF Tta SCUC3TC* 
WASHINGTON, 2XCL TOM

In Reply Refer To 
rws.cw.03il

Meaoraodimi

Toi William ? . Horn, Assistant Sacretary for Fish
and Wildlife and Parka

Press Gala A, Morton
Associate Solicitor 
Conservation and Wildlife

Subject t Consistency of flew State of Alaaka Subsistence
Legislation with Raquirsments of Title VZ1Z o f  the 
Alaaka National Intereet Land a Conservation Act

In a latter dated Septssber 23, 1985, you notified Governor 
Sheffield of the State of Alaska that tha Stata subsistence program 
vaa no longer in coapliance with the requirements of Title VTIZ of 
the Alaeka National Tntarast Lands Conservation Act (ANILCA), 16 
U«8UC. 801-816. In a letter to you dated September 2, 1986,
Governor Sheffield stated that the State has enacted new subsistence 
legislation and now seeks tbs Department*s concurrence that the 
problems identified in your Septsmber 23, 1985 lettar have been 
resolved. We conclude, based upon our review of the material* 
submitted with the Septsmber 2, 1986 latter, that tb* at*t* **f 
Alaska aub* l i t e m

Bacfcoround

In an opinion dated Hay 14,' 1982, the Solicitor concluded that tbe 
State of Alaaka had anaatod and iaplamanted a aubaiatance managament 
and use program that set the requirements of Sections 803, 804 and 
•05 of ANILCA. A key issue considered l m t h a t  epioioa.wae wbetbet 
tbe State's subsistence program  limited the subsistence pceterene* 
te rural reaidest*j as required bf dsetioo 6*3 of ANILCA'. Although 
the State aubaiatance statute did not erpreaely limit the preference 
to rural residents,; the State had promulgated regulations that did. 
Moreover, the State Attorney General concluded that thase 
regulations wars promulgated witbln the authority of the State 
statute. The May 14, 1912 Solicitor's opinion accordingly concluded 
that the Stata aubaiatance preference was consistent with Section 
803 of ANILCA.



in Hadiaon v« Alaaka Department of and C a s e , 69# P.3d lit
(Alaska 19*4) f l » M v « r «  the Alaeka Supreme Court invalidated a stata 
Board of Fisheries regulation designed to detenaine eligibility for 
subsistence fishing in the Cook Inlet togion. 9)# court ruled that 
the regulation was inconsistent with the State's subsistence 
atatute« vbich the court interpreted ae requiring the extension of 
the subsistence preference to both rural and urban subsistence 
users. This interpretation* which 1s contrary to that relied upon 
in the Nay 14, 1963 solicitor's opinion, led to the conclusion that 
the seats was no longer in full compliance with tbe requirements of 
Title VIII of ANILCA.

As the September 23, 1985 letter indicates, the state's non- 
compliance pertained to the residency eligibility criterion for the 
subsistence preference, if the State were to amend its subsistence 
statute to limit eligibility for the subsistence preference to rural 
Alaska residents, as does Section 103 of AJJILCA, then the State 
would once again he in compliance with the requirements of Title 
VIII of ANILCA.

New state Subsistence Legislation

Enclosed with the September 2, 191# letter from Governor Sheffield 
is e copy of a new State law, chapter 52, 3 LA 196#, that relates to 
the taking of fish and game for subsistence and personal use.
Section 10 of tbe new law amends the definition of "subsistence 
uses" in the State aubaiatance statute, AS 16.05.940(23), to read, 
in pertinent parti

"subsistence usee" means the ooocoomercial, 
customary and traditional uses of wild, 
renewable resources by a resident domiciled in 
a rural area of the state

9

The counterpart portion of Section 103 of ANILCA a tat eat

... "subsistence uses" means the ouaternary and 
traditional uses by rural Alaska residents of 
wild, renewable resources ....

If these two provisions ere consistent, th¥nrl'Ks,1fctatefs 'subsistence 
preference is ocosTStent^with tbet la ABI1C4. »

Section 11 of the new State lew adds to tbe State aubaiatance 
statute a new paragraph AS 16.05.940(32) that defines " r u T e l 4$*af 
as followsi

%
"rural area" means a community or area of the 
State in which the noncommercial, customary, 
end traditional use of flah or game for 
personal or family consumption tmu*. pmfnsipml’
•bee ae tests tie »| the e p i m u e i k p ^ W ' W w e v



V t  oooclude that this definition la consistent wife# A I I L C 1 . The 
legislative history o t ANILCA establishes that Congress intended to 
provide continuing protections for subsistence opportunities In 
sress of Alaaka In which subsistence uses here long played a 
signif cant role. The report of the Senate Coaaittee on Energy end 
Natural Resources statesi

Bouevsr, the phrase "cuatcaary and 
traditional" is intended to place particular 
asphasls on the protection and continuation of 
the taking:of fish wildlife, and other 
renewable resources in area* of, and by 
persons (both Native and non-MatIve) reeidtnt 
in, areas of Alaska in which such u s a a b a e s /

Jlaved a long setaollined and iacorcant void a the ecoocav and culture of the oo— unity / 
and in vnicn sucn uses incorporate oeilefs and 
cue tats which have been handed down by word of 
south or exaaple free generation to 
generation.

8, Hep. Mo. 413, 96 th Cong., 1st Sees. 2(9 (1979 )f s e e e l s o  H.JI. 
JUp. Mo, 97, Part 1, 96th Cong., 1st Sees. 279-280 (19?1)| f. Rap. 
So. 1300, 95th Cong., 2d Seas. 221 (1978) (eaphaeis added). We 
believe that the language underscored in the above quotation la 
reflected in the Stete'e definition of "rural area" aa a  nnee unity 
or area one of whose principal characteristic# vl# subsistence uses' 
48 lleli sad gas*.

The Senate Coaaittee Report differentiated between cities whose 
residents are not eligible for the subsistence preference —  
Ketchikan, Juneau, Anchorage end Fairbanks —  and areas of rural 
Alaska whose residents are eligible. 8. Rep. Mo. 413, 96th Cong., 
let Sees. 233 (1979). Subsistence uses are n ot,# arinoioal 
character Isle ef-these o f g l t f * t W  U w r t l l W  
set be eligible wafer tMf t t k t S d e floftlaa favctha,
preference. Moreover, the Senate Ccaaittee Report ____
that the rural nature of a ccsseunlty a ay change over fciaef the 
"rural area" definition, by kaylng on the significance of 
subelstsnoe uses to each ccaaunlty-, provides a aeana for assessing 
whether a coaaunity baa evolved froa rural to non-rural.

The coaaunity and area fooua of the definition of "rural area" la 
also appropriate and is even ccapelled by AM2LCA. ANILCA** 
legislative-history iaaoneoratoe t h a t <« use is taiMSTMfSPIIMnV9* * * *  
identified 09 a coos* unity o r a r e a  half* ano not on an individual 
basis.' For instance. Representative Odell stated}

oustcaary/and traditional subslatence uaee 
aust be evaluated on a coaaunity o r  area 
basis, rather than an individual basis.

1 2 6  Coog. R*c. 2 9 2 7 9  (I 9 6 0 ).



Hkv therefor# conclude that the m e n d e d  definition of "subsistence' 
uses" in the State statute, aa elaborated upon in the new definition 
of "rerel erea," liaits eligibility for the aubslstenoe preference 
to rural Alaska residents in a sinner that is consistent'#lth ' 
Seetiea *03 of ASILCA.

C o n c l u s i o n

HO conclude that the new state of Alaska aubaiatance legislation, 
chapter 52, SLA 1986,. corrects the subsistence eligibility problea 
created bv the Madison decision by reinstating the rural residency 
limitation on suhaistance prefarence eligibility. We recoaaend that 
you inform Governor Sheffield formally that the Department of th$r 
interior oonaidera the State once again to be in compliance with the 
requiraaent* of Title VIII of AJilLCA/



RESOLUTION OF THE ALASKA CONFERENCE OF MAYORS

RESOLUTION NO. 90-9

A RESOLUTION SUPPORTING THE ADOPTION OF AN AMENDMENT
TO THE ALASKA CONSTITUTION TO BRING ALASKA LAW IN COMPLIANCE 

WITH FEDERAL LAW REGARDING SUBSISTENCE

WHEREAS, due to the McDowell decision, the State of Alaska must take immediate 
action to prevent federal intervention in fish and wildlife management on federal lands, and

WHEREAS, protection of subsistence is an achievable goal and the Alaska Conference 
of Mayors are confident that the citizens of Alaska are capable of understanding each other’s 
needs and acting responsibly to meet those needs, and

WHEREAS, the citizens of Alaska demonstrated affirmatively in 1982 that they were 
capable of such understanding in a statewide vote retaining subsistence, and

WHEREAS, the Alaska Conference of Mayors recognize the special importance of 
subsistence activities in those geographic areas of the state removed from the centers of 
commerce, and that socioeconomic and cultural considerations are the basis for the special 
importance of subsistence to the people in these geographic areas;

NOW THEREFORE, BE IT RESOLVED, that the Alaska Conference of Mayors support 
amending Article VIII, Constitution of the State of Alaska, by adding a new section tc read:

SECTION 19, USE OF FISH AND WILDLIFE RESOURCES FOR SUBSISTENCE. The
legislature may grant a preference in the use of fish and wildlife resources for
subsistence based upon geographic, socioeconomic, and cultural considerations;

BE IT FURTHER RESOLVED that the amendment proposed by this resolution be placed 
before the voters of the state at the next general election in conformity with art. XIII, sec. 1, 
Constitution of the State of Alaska, and the election laws of the state;

BE IT FURTHER RESOLVED that once such an amendment is adopted, the Alaska 
State Legislature provide, by statute, a preference in the use of local resources by local people 
in those geographic areas of Alaska where subsistence has special importance.

Adopted this 27th day of April 1990.

/ •

Mayor Willie Goodwin, ^reofdcnt

ATTEST:

Mayor Ralph Gregory 
Secretary/Treasurer
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BV REF . Ja CKO, Goll 

IN T HE H O U S E

H O U S E  J O I N T  R E S O L U T I O N  NO. 74 

IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

P r o p o s i n g  an  a m e n d m e n t  to the C o n s t i t u­

tion  o f  the S t ate of A l a s k a  r e l a t i n g  to 

a p r e f e r e n c e  for s u b s i s t e n c e  u se of fish 

a n d  w i l d l i f e  and s t a t e - o w n e d  r e n e wable 

n a t u r a l  r e s o urces.

BE IT R E S O L V E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  OF  ALASKA:

* S e c t i o n  1. A r t i c l e  V I I I ,  C o n s t i t u t i o n  of the State of A l a ska, is 

a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

S E C T I O N  19. S U B S I S T E N C E  U S E  O F  R E N E W A B L E  N A T U R A L  R E S O U R C E S .  The 

l e g i s l a t u r e  m a y  g r a n t  a p r e f e r e n c e  f or s u b s i s t e n c e  u s e  of fis h  and 

w i l d l i f e  and S t a t e - o w n e d  r e n e w a b l e  n a t u r a l  r e s o urces. This c o n s t i t u­

ti o n  does n ot r e s t r i c t  the p o w e r  of the l e g i s l a t u r e  to a l l o c a t e  access 

a m o n g  r e s i d e n t s  to f i s h  and w i l d l i f e  and S t a t e - o w n e d  r e n e w a b l e  natural 

r e s o u r c e s  for s u b s i s t e n c e  uses on the b a s i s  of local r e s i dency, c u s­

tomary or t r a d i t i o n a l  use, or d e p c n  jnce o n  the r e s o u r c e s  for food and 

o t h e r  p u r p o s e s .

" Sec. 2. The a m e n d m e n t  p r o p o s e d  by t h i s  r e s o l u t i o n  shall be p l a c e d  

b e f o r e  the v o t e r s  of the s t a t e  at the nex t  g e n e r a l  e l e c t i o n  in c o n f o r m i t y  

w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of t he S t a t e  of \laska, a nd the e l e c­

tio n  laws of the stat e .

HJR074A HJR 74



I n t r o d u c e d :  3 / 2 / 9 0
R e f e r r e d :  R e s o u r c e s ,  and J u d i c i a r y

g o 0 0 4 5 0 h

BY THE RULES COMMITTEE BY REQUEST OF TH GOVERNOR

1 IN T H E  H O U S E

2 H O U S E  J O I N T  R E S O L U T I O N  NO. 88

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

A S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 P r o p o s i n g  an  a m e n d m e n t  to t he C o n s t i -

6 t u t i o n  o f  the S t a t e  of A l a s k a  r e l a t i n g

7 to s u b s i s t e n c e  u ses of f i s h  a n d  w i l d l i f e

8 by r u r a l  r e s i d e n t s .

9 BE IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF A L A S K A :

10 * S e c t i o n  1. A r t i c l e  VIII, C o n s t i t u t i o n  of t he S t a t e  of A l a s k a ,  is

11 a m e n d e d  b y  a d d i n g  a n e w  s e c t i o n  to read:

12 S E C T I O N  19. S U B S I S T E N C E  U S E S  O F  F I S H  A N D  W I L D L I F E .  N o t h i n g  in

13 this c o n s t i t u t i o n  p r o h i b i t s  the l e g i s l a t u r e  f rom l i m i t i n g  t he t a k i n g

14 of f i s h  a n d  w i l d l i f e  for s u b s i s t e n c e  u s e s  to r u r a l  r e s i d e n t s ,  a nd f r o m

15 p r o v i d i n g  f o r  th e  a l l o c a t i o n  of t h a t  t a k i n g  a m o n g  r u r a l  r e s i d e n t s  on

16 the b a s i s  of l o c a l  or  c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  of a l t e r n a t i v e

17 r e s o u r c e s ,  a n d  c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  a f i s h  o r  w i l d l i f e

18 p o p u l a t i o n  as th e  m a i n s t a y  of l i v e l i h o o d .

1.9 * Sec. 2. T h e  i n t e n t  of the a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n  is to

20 v a l i d a t e ,  r a tify, a n d  r e i n s t a t e  any p r o v i s i o n s  o f  th e  n e w  s t a t u t e s  a nd

21 a m e n d m e n t s  e n a c t e d  b y  ch. 52, S L A  1986, a n d  of any r e g u l a t i o n s  a d o p t e d

22 u n d e r  t h o s e  s t a t u t e s  and a m e n d m e n t s ,  w h i c h  o t h e r w i s e  m i g h t  h a v e  to be

23 d e c l a r e d  i n v a l i d  u n d e r  the A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in  M c D o w e l l  v.

24 S t a t e , 785 P . 2d  1 ( A l a s k a  1989), and to e x p l i c i t l y  r e v e r s e  the e f f e c t  of

25 the M c D o w e l l  d e c i s i o n  as to t h o s e  p r o v i s i o n s  and r e g u l a t i o n s .

26 * Sec. 3. T h e  a m e n d m e n t  p r o p o s e d  b y  t h i s  r e s o l u t i o n ,  a n d  the i n t e n t  of

27 the a m e n d m e n t  as set out in this r e s o l u t i o n ,  s h a l l  be  p l a c e d  b e f o r e  the

28 v o t e r s  of the s t a t e  as one b a l l o t  p r o p o s i t i o n  at the n e x t  g e n e r a l  e l e c t i o n

29 in c o n f o r m i t y  w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of the S t a t e  o f  A l a s k a ,

H J R 0 8 8 A  *1* H J R  88



1 and the e l e c t i o n  laws of t he state.
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I n t r o d u c e d :  3 / 7 / 9 0
R e f e r r e d :  R e s o u r c e s ,  a n d  J u d i c i a r y
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BY THE TRANSPORTATION COMMITTEE

1 IN T H E  H O U S E

2 H O U S E  J O I N T  R E S O L U T I O N  NO. 90

3 IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

A S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 P r o p o s i n g  a n  a m e n d m e n t  to the C o n s t i -

6 t u t i o n  o f  the S t a t e  of A l a s k a  r e l a t i n g

7 to s u b s i s t e n c e  u s e s  of p l a n t s ,  fish, and

8 w i l d l i f e  b y  A l a s k a  N a t i v e  r e s i d e n t s  and

9 r u r a l  r e s i d e n t s .

10 BE IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  OF  T H E  S T A T E  O F  A L A S K A :

11 * S e c t i o n  1. A r t i c l e  VIII, C o n s t i t u t i o n  of  the S t a t e  o f  A l a s k a ,  is

12 a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

13 S E C T I O N  19. S U B S I S T E N C E  U S E S  O F  P L A NTS, FISH, A N D  W I L D L I F E .

IA N o t h i n g  in  this c o n s t i t u t i o n  p r o h i b i t s  t he l e g i s l a t u r e  f r o m  l i m i t i n g

15 the t a k i n g  of p l a n t s ,  fish, a nd w i l d l i f e  for s u b s i s t e n c e  u s e s  to

16 A l a s k a  N a t i v e  r e s i d e n t s  a n d  r u r a l  r e s i d e n t s ,  and f r o m  p r o v i d i n g  for

17 the a l l o c a t i o n  o f  that t a k i n g  a m o n g  A l a s k a  N a t i v e  r e s i d e n t s  a n d  r u r a l

18 r e s i d e n t s  o n  the b a s i s  of  local o r  c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y

19 of a l t e r n a t i v e  r e s o u r c e s ,  c u l t u r a l ,  t r a d i t i o n a l ,  a n d  c u s t o m a r y  u s e s  of

2 0  p l a n t s ,  fish, o r  w i l d l i f e ,  or  d e p e n d e n c e  on  p l a n t s  or  a f ish o r  w i ld-

21 life p o p u l a t i o n  as t he m a i n s t a y  of  l i v e l i h o o d .

2 2  * Sec. 2. The a m e n d m e n t  p r o p o s e d  by  t h i s  r e s o l u t i o n  shall be  p l a c e d

23 b e f o r e  t he v o t e r s  of the s t a t e  at the next g e n e r a l  e l e c t i o n  in c o n f o r m i t y  

2A w i t h  art. XIII, sec. 1, C o n s t i t u t i o n  of t h e  S t a t e  of A l a s k a ,  a n d  t he elec- 

25 t i o n  laws of  t he s t ate.
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April 21, 1990

THANK YOU MR. CHAIRMAN AND 
COMMmTH MEMBERS.

FOR THE RECORD MY NAME IS MIKE SMITH, 
LEGISLATIVE ASSISTANT TO CHAIRMAN 
HOFFMAN.

MR. HOFFMAN RESPECTFULLY OFFERS THIS 
AMENDMENT TO HJR 74, AND WITH THE 
CHAIRMAN'S PERMISSION, I WILL BRIEFLY 
OUTLINE THE PROPOSED AMENDMENT.

CHAIRMAN HOFFMAN'S PRIM ARY 
INTENTION WITH THIS AMENDMENT IS FOR 
THF STATE OF ALASKA TO RETAIN 
MANAGEMENT AUTHORITY OVER ITS FISH 
AND GAME RESOURCES.

THIS AMENDMENT WOULD NOT COMPEL THE 
LEGISLATURE TO PASS ANY SPECIFIC LAW. 
HOWEVER, THIS AMENDMENT WOULD 
ALLOW THE LEGISLATURE TO CONSIDER 
FEDERAL LAWS AND THEIR VARIOUS 
MANDATES AND, IF THEY CHOOSE TO. 
ENACT STATE LAWS ACCORDINGLY.

P. O  Box 763 B m i u ,  A i a u l a  995S9 (907) 543-35-43



p ag e  2  Rcprcscntaiivc Lyman Hoffman - April 21. 1990

AS THIS COMMITTEE IS WELL AWARE, THE 
SUPREME COURT'S "McDOWELL DECISION" IS 
WHY WE ARE HERE TODAY. THIS DECISION 
THREATENS OUR STATE WITH FEDERAL 
MANAGEMENT OF THE NATURAL RESOURCES 
OF ALASKA. HOWEVER, IMPORTANT TO 
THE DISCUSSIONS, THIS IS NOT A 
SUBSISTENCE PREFERENCE ISSUE, IT IS A 
STATEHOOD AND A STATE'S RIGHTS ISSUE.

THE SUPREME COURT DETERMINED THAT 
THE STATE CONSTITUTION PROHIBITS THE 
LEGISLATURE FROM ALLOCATING 
SUBSISTENCE RESOURCES BASED UPON 
RESIDENCY. WHETHER THE RESIDENCY WAS 
URBAN/RURAL WAS IRRELEVENT TO THEIR 
ANALYSIS. MR. HOFFMAN'S PROPOSED 
AMENDMENT MOVES AWAY FROM ANY 
CONSTITUTIONAL AMENDMENT THAT 
PROMOTES THE CONTROVERSIAL ISSUE OF 
THE URBAN/RURAL SPLIT.

A KEY PHRASE IN THE PROPOSED 
AMENDMENT IS "VALID FEDERAL LAWS”. 
THIS LANGUAGE WOULD NOT STOP ANY OF 
THE AFFECTED GROUPS FROM SEEKING 
CHANGES IN 'ANILCA'.



page 3 Representative Lyman Hoffman - April 21, 1990

THIS IS A IMPORTANT ASPECT OF THIS 
AMENDMENT BECAUSE THIS WOULD ALLOW 
THE LEGISLATURE TO CHANGE STATE 
STATUTES WHEN CHANGES TO 'ANILCA' 
OCCUR.

IF THE COURTS FIND 'ANILCA' INVALID, 
THEN AGAIN, WITH THIS PROPOSED 
AMENDMENT, THE ALASKA LEGISLATURE 
WOULD BE AUTHORIZED BY THE 
CONSTITUTION TO CHANGE THE LAWS 
ACCORDINGLY.

IN CONCLUSION, MR. CHAIRMAN, THIS 
AMENDMENT WOULD ALLOW ALASKA TO 
CHANGE ITS LAWS. REGARDLESS OF WHAT 
CONGRESS OR THE FEDERAL COURTS DO, IN 
ORDER TO RETAIN ALASKAN MANAGEMENT 
AUTHORITY OVER ALL WILD RENEWABLE 
NATURAL RESOURCES.

THANK YOU MR. CHAIRMAN,
I AM AVAILABLE FOR QUESTIONS IF THE 
COMMITTEE SO DESIRES.



T e s t i m o n y :  H o u s e  R e s o u r c e s  4 / 2 0 / ^ 0

Good afternoon. My name is Bob Hinman. I am here today 

representing the Territorial Sportsmen, Inc. of Juneau. 

Territorial Sportsmen is the oldest and one of the largest 

sportsmen'^ organisations in Alaska, with more than 1200 members.

Territorial Sportsmen are strongly opposed to any move to change 

our state constitution as a way of settling the subsistence 

question. We are not opposed to some type of preference for 

those really in need of fish and game for subsistence. But we 

are opposed to re-instituting a program that for over a decade 

has kept Alaskans divided, pitted neighbor against neighbor, and 

cost the state and its citizens tremendous amount of money.

We were relieved when the Alaska Supreme Court ra-affirmed that 

;the constitution of the state requires that all citizens have 

equal access under the law to natural resources. 3ut now we find 

legislation such as this that would try to take away those

constitutional guarantees and re-insticute the same programs.

As some of you know, I was for 22 years an employee of the

Department of Fish ar.d the last 10 as

Deputy Director of the should be clearly stated

here that I DO MOT reflect the off ewpoint of the

C f both the

process and with the Board of Game and saw the implementation of 

the Federal/State subsistence law. I saw how basically unfair it 

was, how potentially damaging to cur fish and game resources, and



from Lcs

how illogical it was. It could not, by law, be based on need, 

cnly on location of residence. Car. anyone explain to me the 

fairness and logic of a resident of Sitka, even a highly paid 

government bureaucrat cr a person just moved up tc Sitka 

Angelas, having a preference for hunting deer or. Admiralty over 

ANY resident of the Juneau 3 o r o u g h , regardless cf r. = = d cr

background? And this is the system we will get back if these

moves to change the constitution succeed, because it is presently

rand "ed ~y Title 1 of ANILCA.

re that the answer lies inThe Territorial Sportsmen believe 

changi: : Title 3 of ANILCA. Me must have the flexibility there 

for t..w state tc manage our fish ar.i game, including provision 

for subsistence, as a sovereign state should have -- and all 

other states dc have .

Many have said that we must do something MOM to avoid Federal

management. I assure you that I am mere adamantly opposed to

Federal management than the aver:.;, person -- b-t what do you 

%»
think we have new? Cr even more so, if the constitutional 

amendment or some similar scheme comes to be? As long as the 

state does not have the privilege of rar.agir.g £ it deers

■71P  XU -4 «• m ...«•« . > •  « W n w # • ii <» • •  « t • « *i J  » i •  ^ v* w * >1 *

; v r J.. ** * ' ? * "m* " *U ̂  U i • V j  l  i* V •• m • M ^ s  i.iUivm • • ■ i* • mm m m •  •• w • •

To chan L.t of help fromf J-r.al 1....' Tltl. 2! v e need 

outside t'...- ot.tc. As long :.s i. is . fight between us and the

r  k r  • * '  • • • « <• » ^  ̂ 1
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let cf people in ether states 

indeed and become active In s

■ - -j-  ̂ -o become very _ntcrested

_.. c o .  i . u d ^ o r .  . !*>311^. •

I've been asked. ••:hat state law cr system is a good alternative

to the old subsistence law, that would still provide for 

subsistence needs. If I had the fir.al answer to that, I'd be the

Einstein of But .t seems to me it would

have to be logical (urban/rural is net logical, as I've 

mentioned!, be based on the individual, not his community or 

place cf residence, and reflect need. Befcre the subsistence la- 

divided Alaskan against Alaskan, the Board of Game used to 

accommodate these legitimate needs in a variety cf ways, 

including:

Controlled Use Areas, in which the means of access (generally 

aircraft! are controlled tc benefit local users;

Cease;: timing, setting seasons at a time when it was 

convenient for only local residents to hunt;

Permit issuance limital to issuance only in remote locations.

7;he system generally w 

prevent any citia_ 

the scales ir. favor of 

scheme ooull be r 1 .

fid .tot legally

t . 1 .c . 11 i : f
sc.-.e sa:..a_.ar 

the jer.uir.e e».-d for a
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An Ecumenical Educational Legislative Information Network for Alaskans who care about Peace, Justice & Creation

My Story
If a rite of puberty for boys 

growing up in South Texas existed 50 
years ago, it most certainly included 
some form of hunting and/or fishing.

By the time I reached 12, my 
great ambition was 
to have my very 
own .22 rifle.
There was nothing 
wrong with my 
father's old bolt 
action rifle, which 

A h p  'reefy loaned 
or rabbit and 

squirrel hunts with 
my buddies-after 
repetitious training 
in the safe han­
dling of firearms, of 
course. But just as 
most boys now 
yearn for ‘wheels' 
ol their own, I 
wanted my very 
own semi-auto­
matic that I could 
clean and oil and keep in my own 
closet!

I still have that first rimfire .22 
which my Dad allowed me to choose 
from the vast stock at Corpus Chisti 
Hardware. II was a reward for practic­
ing hard and winning first in a State 
music contest when I was 14. Since 
that time I have enioyed the thrills of 
hunting the brown bear ol Chichagof 
Island (not with that little .22, of 
£ourse). and hooking the king salmon 

vorite Channel as well as the 
hluout of Homer.

I share this bit ol personal 
'  —  *e vou have a right to

tfti

know where I am coming from as I make 
this effort to shed light on what at first 
may appear to be simply hunting, fishing 
and gathering by Native Alaskans -  
Aleuts, Eskimos and Indians.

My education into the life and 
cultures of of Alaska's indigenous

ness of the sacred was woven into the 
whole fabric of their lifestyle and 
culture.

CU iture & T ra d it io n

I have come to 
understand now that 
what we call 'subsis­
tence' is not the 
same as sport 
hunting and fishing.
It is not simply 
'living off the land’ , 
either. In the words 
of Jonathan Solo­
mon of Fort Yukon,

peoples began in Juneau in 1956. For 10 
years I was pastor of the Juneau Method­
ist Church there. During that time I was 
fortunate to have a close working rela­
tionship with our Choir Director. Richard 
Newton. Richard is a wise and wonderful 
Tlinget leader then employed by the U. S. 
Forest Service; and a line musician who 
shaped our chancel choir into one ol the 
bost in Alaska.

From Richard I learned much 
about the culture ol the ram forest people 
-  including the sacred ritual of returning 
salmon bones 1o the river from which 
they had come. All ol life for his people 
had been tuned to the cycles and recy­
cling processes ol nature. The aware­

When we talk 
about subsistence in 
the areas, we should 
be talking about 
Native culture and 
their land. I never 
heard the word sub- 
sistence until 1971 

under the Native land claims act.
Before that time, when I was brought up 
in the culture ol my people, it's always 
been 'our culture' and 'our land'. You 
cannot break out subsistence or the 
meaning of subsistence or try to identify 
it. and you can't break it out ol the 
culture. The culture and the life ol my 
Native people are the subsistence way 
ol life. It goes hand in hand with our 
own culture, our own language, and all 
our activities. 1

Culture includes that wmch 
matters most to any people -  values, 
religion, all that is sacred. And this may 
explain why Native Americans (including 
Alaskans) have never been able to



reach a common understanding about 
the land with white Europeans and 
others who immigrated to this conti­
nent.

The Land

Land is traditionally not simply 
'real estate* for Native peoples. It is

C
- essence of existence, identity and 
longing. •

For European immigrants, on 
the other hand.

...land was merchantable. Law 
and usage had developed a compli­
cated system of privileges and obliga­
tions, all deriving from the notion of a 
transferable fee title in land. Land that 
was not encompassed within some 
form ol recorded title was outside ol 
law itself. . .  When these Europeans 
found that Indians had no proceedings 
lor recording title, indeed had no titles, 
they readily assumed that there was no 
ownership. *

This is not to suggest that the 
Europeans simply occupied and appro- 
pnated the land ol Native Americans. 
The Puritans, for example, believed 
that the confiscation of property was 
wrong whether boundary markers 
existed or not. Roger Williams, among 
others, proposed that the land be

C ‘chased from the Native Americans 
j  reasonable price. This approacn, 

as mucn as his theological ideas,
“ ’ "s contributed to nis banishment 

frcm Plyrr. »

Political reality -  perhaps more 
than morality -  induced European immi­
grants to secure land and resources by 
negotiation rather than by conquest. 
Hostile environment, Quaker and Puritan 
ethics, combined with principles of British 
and International Law (as well as military 
necessity) reinforced this pattern. During 
the American Revolution the colonists 
who cultivated alliances with East Coast 
tribes became obligated to them for 
support or -  at least -  neutrality. 4

Such is the historical background 
for the more than 200 years of treaties 
between colonial, state and federal 
governments and Native Americans. As 
has been well documented, this history 
has been marred by broken treaties and 
legislated plunder.

ANCSA

The relationship ol the federal 
government to Alaska Natives both 
before and after the Alaska Native 
Claims Settlement Act of 1971 has been 
essentially the same as that of other 
Native Americans under American law. 5

The highest hopes of Alaska 
Natives have included the preservation of 
their land claims, subsistence and self- 
government. ANCSA addressed only the 
land claims. However, the Conference 
Committee report made it clear that the 
subsistence needs of Alaska Natives 
were to be protected.

The Conference Committee 
alter careful consideration believes 
that all Native interests in subsistence 
resource land can and will be protected 
bv the Secretary (of the Interior) 
through the exercise olhis existing 
withdrawal authorityl  The Secretary 
could, lor example, withdraw appropri­
ate lands and dassi'y them in a . .  , _ 
manner which would protect Native 
subsistence needs and requirements 
by closing appropriate lands to entry 
by nonresidents when subsistence 
resources for these lands are in short 
supply or otherwise threatened. The 
Conferme.CamiUse expects both 
the Secretary and the Slate (ol 
Alaskal lo,take any action nscBssarxJQ
protect the subsistence needs of the 
Native. (Emphasis added.) ‘

A N I L C A

Since neither the Secretary of 
the Interior nor the State of Alaska 
fulfilled these expectations. Congress A  
added Title VIII to the Alaska National W  
Interest Lands Conservation Act of 
1980 (ANILCA).

ANILCA requires the state to 
manage fish and game resources 
according to federal subsistence re­
quirements as the price to be paid lor 
the right of managing fish and game on 
federal (public) lands. 1

S u b s i s t e n c e

9 ••



Failure to provide subsistence 
preference to those who depend cus­
tomarily and directly on fish and wildlife 

{  the mainstay of livelihood, who are 
local residents, and have no alternative 
resources available, will mean the 
transfer of management of public lands 
to the federal government. ‘

Conclusions

The conclusions drawn by 
.DavidCase in his monumental study 
are worth quoting at length:

To some extent, lederal treaties 
and statutes have protected Alaska

native subsistence interests lor many 
years. Earlier enactments aflorded 
minimal exemptions, olten limited to 
specilic 'pecies or wildlife taken by 
primitive hunting methods. In all likeli­
hood more realistic forms ol protection 
were unnecessary because there was 
little real conflict over the exercise ol 
aboriginal hunting and fishing rights. 
However Alaska statehood, the enact­
ment ol ANCSA and the relatively rapid 
development of the new state exacer­
bated these conflicts. The lederal 
response has not been the abandon­
ment of Native subsistence values, but 
the protection ol those values in the 

/"m  ot exemptions from recent wildlife 
servanon treaties and statutes. 

Moreover, the stale has been virtually 
::" c e ,i«d under ANILCA to adopt 
statewice subsistence protections, 
structurec <n significant part to protect

Native subsistence interests.
Although the umbrella of federal 

protection now shelters both Natives and 
non-Natives, the fact does not entail a 
diminishment of Native values so much 
as an acknowledgement that in Alaska 
significant numbers of non-Natives now 
share those values by their participation 
in the subsistence economy. Nor do 
recent federal enactments necessarily 
preclude the possibility of some tribal 
control of subsistence hunting and 
fishing. In fact, recent amendments to 
the Lacey Act imply that, even in Alaska, 
tribal fish and game management may 
receive additional support through 
federal enforcement. Particularly when

faced with competing state interests, the 
courts have also concluded that this 
long and continuing history ol lederal 
protection constitutes statutory accep­
tance ol a trust responsibility lor the 
maintenance of subsistence culture 9

The Conflict

Last December 22, the Alaska 
Supreme Court ruled that Alaska's 
subsistence statute giving rural resi­
dents priority in hunting and fishing 
privileges discriminated against urban 
residents. The decision was based on 
the Alaska Constitution's 'common-use* 
clause which provides that all residents 
have equal rights to use fish and 
wildlife.

On January S. Alaska's Suoreme 
Court Chief Justice Warren Matthews

issued a stay, postponing until July 1 3  
the effects ol the December 22 deci­
sion. This means that the State ol 
Alaska has very little time to change 
either the State Constitution to accom­
modate the ANILCA protection of 
Alaska Native subsistence rights OR 
get Congress to change ANILCA to 
accommodate the Alaska Constitutional 
position, which has been supported by 
influential special interest groups of 
sports hunters and fishermen, commer­
cial fishermen and hunters, environ­
mental and animal rights groups.

In our view, the historic lederal 
trust position of protecting traditional 
Native American subsistence culture 
ana rights must prevail. The alternative 
would mean the extension of ‘ the trail 
of broken treaties* to the remaining 
great land capable of keeping at least 
some of the promises of democracy 
made to the people who were here first.

It is important, of course, for 
Native Alaskans and other Alaskans 
who value the subsistence way of life to 
cooperate and -  if possible -  reach a 
consensus on the best way to ensure 
its preservation.

As Representative Eileen 
Panigeo MacLean of Barrow wrote 
recently,

It is up to us Alaska Natives to 
be aware of subsistence issues and to 
understand the arguments as we advo­
cate lor our hunting and fishing rights.
If we do not, we will lose control over 
our destiny and our culture shall not 
survive.

We must continue to stand up 
and speak lor our needs, so that we will 
not wake up one day to find that we are 
no longer able to gather the resources 
which sustain us. We must keep our 
authority of local control.

We must give support and en­
couragement to the various groups and 
commissions that advocate for our way 
ol life and show our appreciation lor 
their ellorts and dedication. They are 
working to protect our resources and 
our right to the resources not )ust lor 
themselves, but lor us and lor our 
future generations. 19

Alaska IMPACT adds its voico 
to those who advocate for the Native 
Alaska subsistence way ol life. As has



been demonstrated time and again in 
the "South 48* and in Hawaii, it is easy 
for a dominant majority to ride rough-

( ' ■'d over minority cultures and their 
a'tts and traditions.

Our hope is expressed in these 
wise words ol our noted legal authority 
on the impact of American laws on 
Alaska Native peoples:

Perhaps in Alaska, in the 
waning days ol the twentieth century, 
we will at last find one place where the 
relationships between immigrant and 
aboriginal Americans can be structured 
so that each may enrich the other, and 
thereby ensure the diversity that is the 
hallmark of a free society. "

Is There A Solution?

On February 1,1990, the Board 
of Directors of the Alaska Federation ol 
Natives adopted a position statement 
on subsistence, including the following:

We believe that if Alaskans are 
going to solve this problem:

a) an amendment to the Alaska

C istHution to enable the legislature to 
.act and the administration to imple­

ment a rural subsistence priority which 
protects customary and traditional use 
of fish and game by Alaska Natives and 
other rural residents is the preferred 
solution: and

b) AFN is committed to working 
with the Governor and legislative lead­
ership in considering other solutions 
which meet AFN'S policy goal.

Senator Stevens

In his address to the Joint 
Session of the 16th Alaska Legislature
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on January 17. Senator Ted Stevens 
pointed out that a federal solution would 
risk serious losses to the state. *l would 
urge you not to think that the federal 
solution is the one that is easiest,’ he 
said, ‘ because we will lose more than we 
gain.’

Governor Cowper

Governor Sieve Cowper has 
stated that,

Subsistence is a way of life for 
thousands of Alaskans, not a weekend 
hobby, and we've got to do everything 
possible to protect that way of life. I'll be 
working with the Alaska Federation of 
Natives, other Native groups and the 
legislature to shape a solution to this 
latest problem that the (Alaska) Supreme 
Court has dropped in our laps. 11
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Several legislative measures 
have already been introduced in 
Juneau, including:

SCR 39 by Senator Jay Kerltula 
of Palmer which would establish a 
Commission to review the legal situ­
ation and identify possible options for a 
solution for the Senate

HB 415 by Representative 
Ramona Barnes of Anchorage, which 
would amend the Alaska subsistence 
law and base "subsistence user* criteria 
on 1) local residency and 2) direct de­
pendency on subsistence resources 
and income below the national poverty 
level.

HJR 74 by Representative 
George Jacko would amend the 
Constitution by adding a section to give 
the legislature authority to grant a 
preference for subsistence use of fish 
and wildlife and State-owned renewable 
natural resources.

Very likely there will be many 
more measures by various pressure 
groups during this session. Alaska 
IMPACT will alert members to advocac^fc 
action possibilities as appropriate.

n»'i action «7 P i K a t m  » «n « i kr»>a E ia o ila a  OitacM d  
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Richard K. Hoacock. Jr.
Alaska IMPACT 

3012 Rivarviaw Orivs 
Fairbanks. Alaska 99709 
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TCC supports Native 
subsistence priority
In te rio r A laska ’s la rgest N a ­

tive organ ization voted T hu rs­
day to throw its support behind 
an amendment to the state con­
stitution that would give A laska 
N a tives p r io r it y  hunting and- 
fishing rights.

Tanana Chiefs Conference, a 
non-profit social services o rg a ­
nization that serves 43 In te rio r 
v illages, a lso  voted against re ­
jo in ing the A laska Federation  o f 
Natives a t its annual convention 
Thursday.

"T an an a  Chiefs Con fe rence 
. . .  urges the state o f A laska , the 
genera l pub lic and a l l A laska 
•Natives to support the proposed 
amendment to the A laska State 
Constitution to provide fo r N a ­
tive subsistence p re fe re n c e ,"  
the resolution said.

N a tive  o rgan iza tion s in the 
s ta te  now  a re  d iv id e d  o v e r  
whether to support F o rt Yukon 
Rep . K a y  W a llis ’ am endm ent

that would give a ll A laska N a­
tives and ru ra l residents p rio r­
ity  hunting and fishing rights. 
The A laska  Federation o f N a­
tives supports Gov. Steve Cow- 
p e r ’s am endm en t that would 
give subsistence p rio rity  to ru ­
r a l residents on ly .

The A laska Federation o f N a­
tives, a statew ide Native o rga ­
n i z a t i o n ,  b a c k s  C o w p e r ’ s 
amendment because it believes 
the Native-p re ference b ill has 
no ch an ce  o f p a ss in g  in the 
L e g is la t u r e ,  A FN  B o a rd  o f 
D irec to rs  chairm an Ralph EIus- 
k a  to ld TCC delegates e a r lie r  
this week. ; *

T an an a  C h ie fs  C on fe ren ce  
w ithdrew from  AFN  two years 
ago because it fe lt the organ iza­
tion  w asn ’ t adequate ly re p re ­
senting v illage needs and figh t­
ing to protect trib a l lands.

L.J



VILLAGE PARTICIPATION CONFERENCE RESOLUTION ft 90 - 16

/ITLED: R e s o l u t i o n  of information concerning subsistence as a 
w a y  of life, not a w a y  of law, and,

W H E R E A S ,

W H E R E A S ,

WHEREAS,

W H E R E A S ,

Currently new people have tried to make difficult or 
impossible laws governing our customary and traditional 
use of these resources, and,

Despite of all *. . laws that have been forced upon us,
we have continued to live in our customary and 
traditional ways; and,

The people have shared chese resources with members in 
their communities and other communities since time 
immemorial; and,

The law administrators have attempted to administer and 
enforce laws in Alaska that have created genocidal 
social cultures and suppressed indigenous lifestyle, 
and,

Now therefore be it

RESOLVED: That the 1990 Village Participation Conference hereby 
informs the administrators of Alaska and Law 
enforcement officials that the Alaska Native People 
will continue to live their traditional and customary 
lifestyles in spite of any laws they create.

ADOPTED this 23rd day of February, 1990 at the Village
Participation Conference in Juneau, Alaska.

Chester Ballot, Chairman
1990 Village Participation Conference



SUBSISTENCE NOW, SUBSISTENCE FOREVER!

<

"DEFENDING 
a WAV OF LIFE" 

t«y Nels A. Anderson, Jr.

a S WE ARE GATHERED HERE TO ADDRESS THE ISSUE OF SUBSISTENCE. WE 
ARE GIVEN THE OPPORTUNITY TO DEFEND SUBSISTENCE WHICH IS OUR WAV 
OF LIFE. I CANNOT THINK OF A I10RE IMPORTANT ISSUE THAN SUBSISTENCE. 
I CANNOT THINK OF A TIME WHEN IT IS SO CRITICAL FOR ALL OF IJS TO 
UNiTt AND WORK TOGETHER TO DEFEND OUR WAV OF LIFE IN ALASKA

IN ALASKA. "SUBSISTENCE" MEANS SUSTENANCE GAINED FROM THE FISH. 
GAME. MARINE MAMMALS. BIRDS AND BERRIES FROM THE LAND, WATERS AND 
AIR OF ALASKA. THE ALASKA FISH AND GAME NEWSLETTER OF 
NOVEMBER-DECEMBER 1989 STATES THAT SUBSISTENCE USES “VARY FROM 
10 POUNDS PER PERSON TO A HIGH OF 1498 POUNDS PER PERSON PER YEAR. 
THE AVERAGE HARVEST IS 250 POUNDS. IN APPROXIMATELY HALF OF THE 
SAMPLED ALASKA COMMUNITIES, WILD FOOD HARVESTS ARE GREATER THAN 
THE AVERAGE 222 POUNDS PER PERSON OF STORE-BOUGHT MEAT, FISH AND 
POULTRY PURCHASED BY FAMILIES IN THE WESTERN UNITED STATES EACH 
YEAR."

ALONG WITH THE FOOD VALUE, SUBSISTENCE HAS A DEEPER, FAR-REACHING 
MEANING. IT IS THE RELATIONSHIP THAT OUR ANCESTORS HAD WITH THE 
LANDS AND WATERS OF ALASKA. IT IS THIS RELATIONSHIP THAT MAKES 
THOSE OF US WHO LIVE HERE FEEL WHOLE AND ONE WITH NATURE. 
SUBSISTENCE DEFINES WHO WE APE AS NATIVES OF ALASKA. WITHOUT 
SUBSISTENCE WE ARE NOTHING. ,

SUBSISTENCE FOOD HAS TRADITIONAL, HISTORICAL. AND CULTURAL VALUE. 
SUBSISTENCE FOOD HAS BEEN AND IS SHAPED WITH THE FAMILY, THE AGED. 
THE WIDOWS, AND EVERYONE ELSE IN THE COMMUNITY SUBSISTENCE FOOD 
HAS BEEN AND IS SHAPED ACROSS THE STATE WITH FRIENDS AND 
RELATIVES FROM BAPPOW TO METLAKATLA. SUBSISTENCE FOOD HAS BEEN 
AND IS SHARED AMONG NATIVE AND WHITE ALIKE.

THE WORD. "SUBSISTENCE", WAS THE MEANING OF LIFE FOR OUR ANCESTORS. 
IT MEANS THE SAME THING FOR THOSE OF US TODAY.

OUR -NCE5T0PS. THE FIRST PEOPLE OF ALASKA, THE INDIANS, ESKIMOS. 
a ND ~l£UTS, LIVED OFF THE LAND FOR THEIR SURVIVAL. THEY USED THE 
RESOURCES THAT WERE AVAILABLE. THEY BUILT UP OUR CULTURES. 
TRADITIONS AND VALUES THAT ENCOMPASSED THE USE OF THE RESOURCES 
THAT NATURE HAD TO OFFER.
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AFTER THE FIRST CONTACT WITH THE WHITE CULTURE, IT WAS NECESSARY 
TO REDEFINE OUR VIEW OF HOW WE WOULD PROTECT WHAT WE HAD USED 
FOR FOOD AND CLOTHING AND SHELTER FOR CENTURIES AND CENTURIES.

IN THE 1970'S THERE WAS RAPID GROWTH IN OUR POPULATION. THERE WAS 
MORE AND MORE PRESSURE ON OUR FISH AND GAME BY SPORT HUNTERS AND 
SPORT FISHERMEN. MANY VILLAGE PEOPLE FELT THREATENED AND STARTED 
TO SPEAK UP ABOUT WANTON WASTE OP PISH AND GAME.

RURAL LEGISLATORS RESPONDED BY SPONSORING LAWS THAT MORE CLEARLY 
DEFINED WANTON WASTE AND WHAT PARTS OF ANIMALS COULD BE LEFT IN 
THE FIELD WITHOUT PENALTY. THERE WERE EFFORTS TO BRING FISH AND 
GAME MANAGEMENT CLOSER TO HOME 6Y FORMING LOCAL AND REGIONAL FISH 
AND GAME BOARDS WITH AUTHORITY TO MANAGE OUR RESOURCES.

EVEN WITH LAWS GUARDING AGAINST WASTE OF FISH AND GAME, WE. AS A 
PEOPLE. WERE MISSING THE POINT. WE WERE SPEAKING ALL AROUND THE 
PROBLEM BUT WE COULD NOT DEPINE WHAT WAS BOTHERING US. WE ALL 
KNEW THAT WE HAD TO PROTECT OUR ANCESTORAL RIGHTS TO SUBSISTENCE 
FISH AND GAME. THE BIG QUESTION WAS HOW COULD IT BE DONE?

CONCERN WAS ALSO EXPRESSED BY OUR VILLAGES THAT SOMETHING NEEDED 
TO BE DONE NOT ONLY TO PROTECT OUR FISH AND GAME BUT ASSURE ACCESS 
TO THEM AS WELL. ELDERS BEGAN TO THINK THAT A TIME WOULD COME 
WHEN OUR FISH AND GAME RESOURCES WOULD BECOME SCARCE. -HOW WOULD 
WE FEED OUR CHILDREN AND OURSELVES IF THERE WERE NO MORE FISH AND 
GAME?

SOMETHING HAD TO SE DONE. IN 1977. THE STATE HOUSE OF 
REPRESENTATIVES FORMED A SPECIAL COMMITTEE ON SUBSISTENCE. THE 
COMMITTEE HAD EIGHT MEMBERS. THEY WERE REPRESENTATIVES BILLY 
AKERS, MELS ANDERSON (CHAIR), SAM GOTTEN, STEVE COWPER (NOW 
GOVERNOR), FHILIP GUY, JOE HAYES. AL NAKAK AND LEO SCHAEFFER.

A SUBSISTENCE COMMITTEE OFFICE WAS OPENED IN DILLINGHAM. THE OFFICE 
WAS STAFFED BY DOROTHY LARSON AND FORMER REPRESENTATIVE ADELHEID 
HERRMANN

THE COMMITTEE'S TASK WAS TO TACKLE THE ISSUE OF SUBSISTENCE AND 
DRAFT LEGISLATION FOR CONSIDERATION BY THE LEGISLATURE. IN 1977 AND 
1973 THE COMMITTEE HELD HEARINGS ACROSS THE STATE. IN URBAN AND 
RURAL ALASKA IT WAS CLEAR THAT THERE WERE STRONG FEELINGS THAT A 
BILL TO PROTECT SUBSISTENCE WAS NEEDED.



THERE WERE A FEW VOICES OF OPPOSITION DURING THE HEARINGS. 

ALTHOUGH THEPE WERE SOME WHO THOUGHT THAT SUCH LEGISLATION WAS 

NOT NEEDED, IT  WAS THE CONCENSUS OF THE SP EC IA L COMMITTEE ON 

SUBSISTENCE TH AT LEGISLATION HAD TO BE DRAFTED AND ACTED ON.

-AGE THPEE OF SIX

HOUSE B ILL  960 PASSED THE HOUSE ON MAY 26. 1973, WITH 28 YEAS. 8 

NAYS AND 4 EXCUSED.

HOUSE B ILL  960 PASSED THE SENATE ON JUNE 16. 1973, WITH 17 YEAS AND 

T NAYS.

GOVERNOR HAMMOND SIGNED THE B ILL AND WE HAD OUR SUBSISTENCE BILL 

!N THE LAW BOOKS OF ALASKA.

THIS IS A BRIEF LEG IS LA TIV E  HISTORY OF HOW SUBSISTENCE BECAME A 

FART OF OUR FISH AND GAME MANAGEMENT SCHEME IN ALASKA.

WHERE DO WE GO FROM HERE?

WHEN WE ON THE SPEC IA L COMMITTEE OF SUBSISTENCE DEBATED 

SU BSISTEN CE. WE NEVER ONCE CONSIDERED THE ISSUE ON RACIAL OR 

ECONOMIC TERMS. WE NEVER THOUGHT THAT ONLY N ATIVES COULD BE 

SUBSISTEN CE USERS. WE NEVER THOUGHT THAT SUBSISTENCE SHOULD BE 

BASED ON NEED L IK E  A W ELFARE PROGRAM.

SUBSISTENCE USERS WERE TO BE CONSIDERED IN ALL FISH AND GAME 

MANAGEMENT DECISIONS. IF FISH AND GAME RESOURCES DECLINED TO SUCH 

-  POINT TH AT ACCESS HAD TO BE RESTRIC TED . SUBSISTEN CE USERS WOULD 

BE THE LA ST TO BE AFFECTED. :PQ PT HUNTING. SPORT FISHING AND 

COMMERCIAL FISHING WOULD BE RESTRICTED BEFORE SUBSISTEN CE USE WAS 

STOPPED.

*

RURAL DESIGNATIONS FOR CUSTOMARY AND TPADITIO N AL USES OF FISH AND 

GAME HAVE CHANGED SINCE 1973 BUT WERE ADJUSTED BY THE FISH AND 

SAME BOARDS TO MAKE SURE THAT SUBSISTENCE WAS MOT THREATENED. 

./HEN CONGRESS PASSED THE a LA SKA  NATIONAL INTEREST LANDS 

CONSERVATION A C T, GENERALLY KNOWN AS AN ILCA. IT INCLUDED A 

SUBSISTENCE PRIO RITY ON FEDERAL LANDS.

iN IL C A . T IT L E  VI I I .  ' 'ERY CLEARLY STATED THAT A LA SKA  HAD TO PROTECT 

SUBSISTENCE AND GIVE A PRIO RITY TO RURAL RESIDENTS OF A LA SKA . 

INCLUDING N A TIV ES AND NuN-NATIVES ON PUBLIC LANDS. OUR STA TE HAS 
TO COMPLY  W IT H  T H I S  L A W  OR THE  F E D E R A L  GOVERNMENT  I S  MANDATED  TO 
r r w  IN AND MANAGC  H C U  £NH f .AMC DM C r n r D A I  PHP I  IT  I AMHQ



OVER THE YEARS. THE ISSUE OF SUBSISTENCE HAS BEEN DEBATED FURTHER 
IN THE LEGISLATURE . a lASKA AMD FEDERAL COURTS AND THE US 
CONGRESS.

N 1950 THE SUBSISTENCE LhW WAS challenged by an in it ia t iv e  that  
WOULD HAVE REPEALED SUBSISTENCE. THAT YEAR WE ALL WORKED 
TOGETHER AND DEFEATED THE INITIATIVE BY A WIDE MARGIN WE WERE 
UNITED THEN AND WE NEED TO UNITE ONCE AGAIN TO DEFEND SUBSISTENCE 
WHICH IS OUR WAY OF LIFE.

N 10.56 THE LEGISLATURE AMENDED THE 1076 SUBSISTENCE LAW WHICH 
LIMITED SUBSISTENCE USE TO FISHERMEN AND HUNTERS IN "RURAL AREAS" 
'H IS  HAD TO BE DONE TO BRING OUR LAW INTO COMPLIANCE WITH ANILCA

YOU CAN SEE HOW IMPORTANT IT IS TO PROTECT TITLE VII! IN ANILCA. IT IS 
'HE HEY TO MAKING SURE THAT SUBSISTENCE IS PROTECTED.

ON DECEMBER 22. 1989. THE ALASKA SUPREME COURT GAVE US A 
CHRISTMAS 'PRESENT AND SAID THAT OUR SUBSISTENCE LAW !S 
UNCONSTITUTIONAL. IT IS UNCLEAR WHAT THE DECISION REALLY MEANS BUT 
IT IS CLEAR THAT THE SUBSISTENCE LAW IS IN TROUBLE. WE HAVE TO 
FIGURE CUT HOW TO FI;! THE PROBLEM.

WE HAVE TO CONSIDER LEGISLATION INTRODUCED BY REPRESENTATIVE 
RAMONA BARNES. REPRESENTATIVE GEORGE JACK' AND 'SENATOP JAY

REPRESENTATIVE BARNES* LEGISLATION AMENDS CURRENT LAW TO ADDRESS 
WHO A SUBSISTENCE JEEP. HER ORIGINAL BILL WOULD IDENTIFY 
SUBSISTENCE USERS BASED CM LOCAL RESIDENCE? AND ON ANNUAL INCOME. 
OP NEED. ! BELIEVE THAT REPRESENTATIVE BARNES HAS INTRODUCED A 
SPONSOR SUBSTITUTE THAT WITHDRAWS NEED a S A CRITERIA FOP 
SUBSISTENCE USE.

SENATOR I ERTTULA HAS A RESOLUTION IN THE SENATE THAT CREATES a  
COMMISSION TO REVIEW THE SUBSISTENCE QUESTION AND COME UP WITH 
OPTIONS FOR THE SENATE'S CONSIDERATION

REPRESENTATIVE GEORGE j a CKO INTRODUCED LEGISLATION THa T AMENDS 
?HE CONSTITUTION THAT WOULD BRING THE STATE OF ALASKA INTO 
COMPLIANCE WITH THE FEDERAL LAW IT WOULD ALLOW THE LEGISLATURE 
*0 ENACT LAWS THAT WOULD COMPLY WITH TITLE V III OF ANILCA



WE ALL KNOW THAT WE NEED TO WORK TOGETHER TO PROTECT AND DEFEND 
SUBSISTENCE IN ALASKA. iT IS AN ALASKAN PROBLEM AND WE SHOULD NOT 
GO OUTSIDE OF OUR STATE LOOKING FOR A SOLUTION. OUR CURRENT 
SUBSISTENCE LAW WAS FOUND TO BE OUT OF COMPLIANCE WITH THE 
STATE'S CONSTITUTION. THAT DECISION WAS NOT UNANAMOUS BUT STANDS 
AS THE LAW OF THE LAND AT THIS TIME. SINCE WE HAVE NO SUBSISTENCE 
LAWS ON OUR BOOKS. WE APE NOW OUT OF COMPLIANCE WITH FEDERAL LAW

WHAT ARE WE GOING TO DO? DO WHAT WE DID IN 1978 AND 1982.

FIRST. WE a LL HAVE TO WORK TOGETHER. a LL OF OUR PROFIT AMD 
NON-Rc OF IT VILLAGE AMD REGIONAL CORPORATIONS HAVE '0  WORK 
TOGETHEP AND SPEAK WITH ONE VOICE. WE HAVE TO 'SET ASIDE OUR 
DIFFERENCES AND WORK AS ONE TO PROTECT SUBSISTENCE.

SECOND. WE HAVE TO AGREE ON A PLAN OF ACTION THAT WILL GUARANTEE 
THAT SUBSISTENCE IS PROTECTED.

IT IS i !7 VIEW THAT WE SHOULD MAKE SURE OF THE FOLLOWING.

I WE SHOULD NOT MAKE SUBSISTENCE A RACIAL ISSUE.

2. WE SHOULD NOT MAKE SUBSISTENCE A WELFARE PROGRAM.

;. WE SHOULD ALL AGREE ON ONE PLAN OF ACTION AND CARRY IT OUT 
UNITED AS ONE VOICE.

4 WE SHOULD NOT TRY TO AMEND ANILCA IN CONGRESS.

:  WE SHOULD MAKE SURE THAT EVERY ELIGIBLE VOTER IS REGISTERED SO 
"HEY CAN VOTE IF THERE IS A CONSTITUTIONAL AMENDMENT TO PROTECT 
SUBSISTENCE ON THE BALLOT III NOVEMBER.

FROM MY PERSPECTIVE AS A LEGISLATOR IN 1976 AND AFTER VERY CAREFUL 
CONSIDERATION. I THINK A CONSTITUTIONAL AMENDMENT "E NEEDED "HE 
AMENDMENT WOULD GRANT A RURAL PREFERENCE. IT WOULD ALLOW THE 
LEGISLATUFE TO ALLOCATE FISH AND GAME ON THE BASIS OF LOCAL 
RESIDENCY AND CUSTOMARY AND TRADITIONAL USE OF FISH AND GAME FOR 
FOOD. CRAFTS. CLOTHING M  SHELTER IF THIS IS DONE. ALASKA'S 
CONSTITUTION WOULD BE IN COMPLIANCE WITH FEDERAL LAW
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March 22, 1990

Citizen Advisory Commission on Federal Areas 
250 Cushman Street, Suite AH 
Fairbanks, AK 99701

Dear Commission Members:

I am pleased to know of your public hearing on Subsistence on March 31, 
1990. Subsistence is indeed a controversial and much misunderstood 
issue. The more it is discussed the more understanding will come, 
hopefully.

In addition to the possible loss of lands, subsistence is the most 
critical issue facing Natives of Alaska. One of the issues
misunderstood is that Natives want racial preference with regards to 
subsistence. This is not true. It is a political issue for Natives. 
Alaska Natives have a political relationship with the U.S. Government.

Most important of all is the cultural aspects of subsistence.
Subsistence is much more chan mere sustenance. Before the cultural
interruption and devastation, latives lived in a sacred manner 
respecting all living things. It was and is still believed chat all
life evolved from one Great Spirit Source so that all living things have 
a spiritual nature. Therefore, one must respect all living things. 
(There arc variations on this theme from village to village and tribe to 
tribe.) Most of our ceremonies re.oive around subsistence. Our songs 
and dances revolve around subsistence. Our lives and livelihood revolve 
around subsistence. It is difficult to segregate any part of Native 
lifestyle thac docs not Include subsistence in some important way. In
many Christian teachings, it Is said that we all are one with God. A
subsistence lifestyle Is the perfect anology of that teaching. 
Subsistence is very much a part of our lives spiritually, physically and 
psychologically.



We are all aware of Che fallout of the great changes to Alaska Native 
cultures. The social devastation of broken families, unemployment, 
substance abuse, school dropout rates, suicide of our young adults, etc. 
They have been widely chronicled in the AFN Report and the Anchorage 
Daily News "People in Peril" series. The U.S. Federal Government and 
the State of Alaska consider the problem serious enough to be exploring 
a Joint Task Force to address the problems.

Subsistence is the last vestige of important cultural connection for 
Natives. When the early Christians tried to destroy our outward 
spiritual practices, they disturbed our entire belief system. Our 
respect for all living things including our own life worth or value came 
into question. Many of us lost our self-esteem, became ashamed and
uncomfortable about life in general. It was easy to consume che alcohol
which was introduced to us. Many of us became self destructive. We
lost our respect for all life including our own. If Native subsistence
needs are disregarded, I don't want to venture to guess the outcome in 
terms of further social and policical alienation. I hope that all the 
thoughtful Alaskans who worked so hard to pass the subsistence 
proposition last time will do so again.

I am enclosing resolutions and position statements of Rural Alaska 
Resource Association (RARA), Bristol Bay Native Association, SE Native 
Subsistence Committee and AFN. Kawerak, Inc. Board Subsistence 
Committee has not yet developed a position statement. One is expected 
by mid-April.

Sincerely,

KAWERAK INCORPORATED

President

cc: Bush Causus Members'^
Representative Cotten, House Speaker
Senate President, Tim Kelly
AFN
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f i URAL JTILASKA H eSOURCES J^SSOCIATION
PO. Box 200908 

Anchorage. Alaska 99520 
(907) 279-2511

RARA Position Statement in Regards 
to the M c D o w e l l  Decision

It is the position of the Rural Alaska Resources 
Association that the State Supreme Court Decision in 
McDowell v. State of Alaska of December 22, 1989, 
s e n o u s i y  jeopardizes the subsistence rights of Alaska 
Natives. The McDowell decision places the State 
Subsistence law out of compliance with the Alaska National 
Interest Lands Conservation Act (ANILCA) which requires 
a subsistence preference for rural Alaskans.

It is RARA's position that the preferred solul in to the 
McDowell decision is to recommend that the State's 
Constitution be amended to include specific language 
providing for a subsistence priority for Alaska Natives, 
in recognition of their culture. Such an amendment 
would insure that the customary and traditional rights 
of Alaska's Native people are protected. A priority 
amendment which includes a priority for Alaska Natives 
could also provide, through other language, equal 
subsistence preferences or priorities for non-Native 
rural Alaskans. It is RARA's position that a s u b s i s t e n ^ P  
preference in the State Constitution be sought with a 
"Native Preference" as our first concern to insure current 
and future generations of Alaska Natives maintain their 
customary and traditional rights to subsist.

It is also our position, that we would oppose efforts 
to amend ANILCA as an initial approach to a solution, 
and also would oppose any solution incorporating a 
permit system.



BR TSTOL SAY NATIVE ASSOCIATION 
P.O. Box 310 

Dillingham, Alaska 99376 
(907) 842-5257

PRESS RELEAS

February 28, 1990

Delegatee to the Second Annual Bristol Bay Tribal 
Government Conference today strongly endorsed a subsistence 
priority for Alaska Natives to be implemented by "any 
possible means" by state, federal or tribal governments. The 
action vas taken in anticipation of a statewide subsistence 
conference to be held in April by the Alaska Federation of 
Natives.

While endorsing a Native preference for subsistence, 
conferees did not exclude other methods of protecting
subsistence rights. The delegates supported a proposed 
amendment to the state constitution which would allow a 
preference for subsistence uses on the basis of local
residency, customary or traditional use, or dependence on the 
resources for food and other purposes. Legislation to place 
the amendment on the November ballot has been introduced by 
Etate Representatives George Jacko and Peter Goll.

The amendment would overturn the recent "McDowell" 
decision in which the Alaska Supreme Court found the state's 
subsistence priority law to be unconstitutional and placed 
state lav in direct conflict with federal law.

The three-day tribal conference focused on protecting 
subsistence rights in the aftermath of the Supreme Court's
ruling. Conference delegates gave clear direction to the
Bristol Bay Native Association and other Native organizations 
to continue educational and informational efforts at the 
village level os they attempt to .. forge a position of 
statewide unity on subsistence.
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Sta tement o f  R obe r t  W i l l a r d ,  P res ident 
Sou theas t  Nat ive  Subs is tence C omm iss ion  

Be fo re  the Egan Fo rum , Democra t ic  Luncheon 
B a r a n o f  Hote l ,  Juneau , A K  

F e b r u a r y  14, 1990

Thank you. My name is Robert Willard. My real name is 
Kitch Nalx'. I am from Angoon, but I reside in Juneau-where I 
now serve my people as the elected President of the 
Southeast Native Subsistence Commission.

In Tlingit, the word for what has become known as 
subsistence is Haa koos tee yee which means “our culture." 
Prior to any regulation, it was called haa ut ayee.-"our food." 
Subsistence is the birth right of the Native people.

The Southeast Native Subsistence Commission is an 
affiliate of tbe tribal governing Central Council of the Tlingit 
& Haida Indian Tribes of Alaska which is federally- 
recognized. The Subsistence Commission is supported by 
and represents the view of the Grand Camp of the Alaska 
Native Brotherhood, the Grand Camp of the Alaska Native 
Sisterhood, Sealaska Corporation, and the Central Council 
of the Tlingit & Haida Indian Tribes of Alaska, and we believe 
in the best interests of the IRA governments of Southeast.

The Commission of 23 members, representing all 
southeast Alaska communities and our tribal members in 
Anchorage, as an instrumentality of the tribal government, 
must and will speak for the Tlingit and Haida Nations, which
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number approximately 16,000 as relates to subsistence 
matters.

Establishing an entity that addresses only subsistence 
has long been a dream of many of the Native leadership. In 
December of 1989, Richard Stitt, Grand President of the 
Alaska Native Brotherhood issued his order and created 
what is now called the Southeast Native Subsistence 
Commission.

At its February 2-3, 1990 meeting the Commissioners 
decided to take the position that as a prerequisite to an 
amendment to the Alaska Constitution that a Native priority 
be incorporated into such an amendment.

I would like now to explain to you, to the Governor, to 
'the Alaska State Legislature, and mostly to theresidents of 
Alaska as to why we require that an Alaska Native priority 
clause be incorporated into the Alaska Constitution.

Firstly, the Commissions' position of an Alaska Native 
priority is not to the exclusion of all others that reside in 
remote villages, or other settlements in rural Alaska.

Foremost though the Commissioners felt that anything 
less than a Native priority would effectively threaten the 
survival of the cultures of the Alaska Native people. For the 
sake of the cultures of the Tlingit and Haida Nations, and 
the future generations, we will now take our stand.

The Commission is emphatic in this deliberate and 
serious endeavor to advise the Alaska legislative, 
administrative, regulatory and judicial branches of state
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government that in its collective processes, the net effect 9 
of their actions may carry with it the destruction of the 
Alaska Native cultures.

Before we approve any Constitutional amendment, the 
Commissioners want to know what an Alaska Statute and its 
promulgated rules and regulations will contain before we 
advise our constituents on how to vote should the 
Legislature pass a measure that will place a Constitutional 
amendment before the voters.

The Commissioners and the supporting Southeast 
Native regional organizations feel strongly that with only a 
"rural priority" it will take a different form. I speak of a form 
that it may take with only a rural priority, when the 
Legislature gets through with it. By the time the rule-making 9  
Alaska Board of Fisheries, and the Alaska Board of Game 
gets through with it, you won't even recognize it, because 
the rule-making agencies give no consideration to the effect 
a regulation may have upon the cultures.

In 1925, our people in Hoonah were told that in 
creating the Glacier Bay National Monument, "it will be good 
for you. We'll preserve the Native food for you!" Did they 
ever preserve it. Now the National Park Service will not even 
let the Tlingits of Hoonah into Glacier Bay. The Hoonah 
Tlingit people have evidence of use and occupancy for 
subsistence purposes into the Glacier Bay that date back 
thousands of years.

9
3
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A further concern of the Commission is that without 
clear and convincing language, written into the Alaska 
Constitution, the Alaska Courts will, by common law, 
establish law that takes no consideration as to the effects 
upon the cultures of the nations of the Haida, the Inupiaq, 
the Yupik, the Athabaskan, the Aleut, the Eyak, the 
Tsimshian and the Tlingit.

The Commissioners are concerned that without 
direction from the Governor, that the regulatory agencies 
will continue to disregard the cultural implications- 
irrespective of what the Governor might publicly say.

If the regulatory agencies were guided by clear and 
definitive Constitutional language that any action they take 
may have a detrimental effect upon the cultures of the 
Alaska Native, then we may have arrived at a solution to 
part of our concern. That is what we mean by a law taking a 
different form when it goes through its process. A rural 
preference or priority is too ambiguous and leaves too 
much to the interpretation of the Alaska Courts.

The Southeast Native Subsistence Commission, as an 
affiliate of the regional governing Central Council of the 
Tlingit & Haida Indian Tribes of Alaska will advocate a Native 
priority on grounds of the effect it will have to save the 
Native cultures. It follows therefore that the tribal members 
will look to this Commission as to whether a State 
Constitutional amendment is acceptable.
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The Commissioners believe that the State of Alaska •
must now recognize the cultures and the cultural traits of 
the Alaska Native people. That before you pass any law, 
promulgate any regulation, issue any policy, that you 
measure its impact upon the cultures of the Alaska Native 
people.

We realize that an Alaska Native priority policy goes 
beyond the provision found in the Alaska National Interest 
Land Conservation Act. We realize that the implication of an 
Alaska Native priority may mean that the State of Alaska 
might give formal recognition to the tribal governments in 
Alaska. It is likely timely that the State of Alaska give foimai 
recognition to the federally-recognized tribal governments, 
but that is a separate state policy consideration. •

In the subsistence issues though, the Southeast Native 
Subsistence Commission would like to see subsistence 
institutionalized as the official State policy in recognition of 
the cultures of the Alaska Native people. The State of 
Florida is known as a State that gives special recognition to 
its elderly people-because it is the State's public policy to 
do so. If the State of Alaska would establish subsistence as 
is the official State policy is the reason that we ask for an 
Alaska Native priority to be incorporated into the Alaska 
Constitution. Subsistence is the last remaining evidence of 
the cultures of Alaska's Native people, and I hope this 
represents the feelings of the Commissioners of the 
Southeast Native Subsistence Commission, and the ®

2/14/90, R Willard, SE Native Subsistence Commission
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concurring Southeast Native regional organizations as to 
our rationale in a Native priority being incorporated into any 
State Constitutional amendment. Anything less would mean 
that we would be party to the destruction of the cultures of 
the Alaska Native people and we will not do that.

2/14/90, ft V/illard, SE Natr.'e Subsistence Commission
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POSITION STATEMENT ON SUBSISTENCE

As they have for generations, Alaska Natives continue to 
depend upon hunting and fishing and gathering to obtain food 
to feed their families.

Hunting, fishing and other subsistence activities remain 
the linchpin of traditional Alaska Native culture and Alaska 
Native spiritual values.

For almost a century the United States Congress has 
consistently recognized the necessity to protect Alaska Native 
subsistence activities, the most recent expression of this 
important national policy being Title VIII of the ANILCA of 
1980, which establishes hunting and fishing for subsistence 
uses by Alaska Natives and other residents of rural villages as the 
priority use of Alaska fish stocks and game populations.

For more than a de ade, successive Alaska legislatures 
and administrations h a \ - enacted and administered legislation 
intended to implement Congress's subsistence policy.

In December 1989, in McDowell v State the Alaska Supreme 
C:urt held that the legislature's attempt to implement 
Congress's subsistence policy violated Article VIII of the 
Alaska Constitution.

The McDowell v State decision threatens the State's 
ability to continue to regulate the taking of fish and game on 
all lands and within all waters in Alaska.

Any solution to this situation must be consistent with 
the Congressional policy that Alaska Natives and other rural 
subsistence hunting and fishing activities are the priority 
use of Alaska's fish stocks and game populations.

We believe that if.Alaskans are going to solve this 
problem:

(a) an amendment to the Alaska Constitution to enable 
the legislature to enact and the administration to 
implement a rural subsistence priority which 
protects customary and traditional use of fish and 
game by Alaska Natives and other rural residents is 
the preferred solution; and

(b) AFN is committed to working with the Governor and 
Legislative leadership in considering other 
solutions which meet AFN's policy goals.

Approved and adopted by the Board of Directors, February 1, 1990.
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March 5, 1990

Julie E. Kitka, President 
Alaska Federation, of Natives, Inc.
411 West 4th Avenue, Suite 301 
.Anchorage, Alaska 99501

Dear Julie,

The purpose of this letter is to urge AFN to temporarily 
restrain from expressing support for the Governor's proposed 
constitutional amendment which m e r e l y  reinstates the past 'rural" 
subsistence system. AVCP believes that support for such an 
amendment w o u l d  be premature before other options, including seme 
form of Native preference, are fully explored. It i3 also 
AVCP's p o s i t i o n  that AFN should not take such a position until it 
has attempted to re a c h  a consensus on this issue w i t h  other 
Native groups active in this area.

AVCP believes that it is important to v i e w  the current 
subsistence situation as a possibility to strengthen Native 
subsistence rights. We should not be too quick to settle for 
the o l d  system. As we all know, the "rural" subsistence lav, 
and the State's implementation of that law, was far from ideal. 
The State's definition of 'rural" ignored the vital role 
subsistence plays i n  Native culture, and instead focused on 
subsistence as an economic and needs bas e d  system. The State's 
definition of "rural" was thrown out b y  the Ninth Circuit Court 
of Appeals, but it remains on the State's books, and quite 
possibly remains in State p l a n s , Additionally, the Federal 
District Court m a y  define the t e r m  "rural" in the Kenai.tte c a 3e, 
and m a y  do so in a w a y  that would restrict subsistence rights in 
regional centers like Barrow, Nome, Kotzebue, Dillingham and 
Bethel, and in m a n y  Southeast and Southcentral communities.

"Rural" subsistence rights will not protect Native 
subsistence rights far.into the future even if the State and the 
courts allow a broad definition of that term. In the foreseeable 
future, more Native communities will grow,., develop and change. 
Inevitably, seme communities will lose their "rural" status, and 
the Alaska Natives- in those communities will lose their 
subsistence rights and an essential part of their culture. It is. 
a cruel irony that once Natives achieve the goal of economic 
development that so m a n y  encourage, they risk losing subsistence 
rights and culture. Accepting a "rural", priority m a y  protect 
most Alaska Natives in the short term, but it will not provide 
the kind of protection m a n y  desire for the long term.

The definition of "rural" is not the only problem with going 
back to the status quo. The State Boards of Fish and Gamo, who
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carried ou.-, have time and again sided w i t h  soort and commercial 
interests ever subsistence. Some have suggested that a 
separate Board be created to deal with G u b s i s t e n c3 issues. 
Additionally, the systen of Advisory Committees and Heoionai 
Councils, created to guarantee that subsistence users have real, 
substantive input into subsistence regulation, is largely 
ineffective. The Committees and Councils in some areas are 
dominated by interests hostile to subsistence. In other areas 
the Committees and Councils are u n d erfunded or understaffed.

Does the current situation present opportunities to remedy 
the probicm3 with the Boards and the A d v i s o r y  Committees and 
Regional Councils? Are there realistic options available which 
guarantee, subsistence rights for Alaska Natives rather.than 
settling for protection of only those who fall within some 
unknown definition of ’ru r a l’?” These questions need to be asked 
and answered with a full understanding of v h a t  the risks and 
possibilities are. These questions need to be answered before 
Native organisations lend their support to a * rural * 
constitutional amendment.

Furthermore, AVCP strongly urges A F N  to withhold support for 
a "rural" constitutional amendment until attempting to form a 
consensus with other Native.“or g a n i z a t i o n s‘active in this area. 
Alaska Natives must w o r k  together if a St a t e  statute, 
constitutional amendment, or A N I L C A  amendment is to be 
a c c o m p l i s h e d . The Southeast Native Subsistence Commission, Rural 
Alaska Resource Association, Village Participation Conference, 
and BBNA have all expressed support for some form of Native 
preference. Tanana Chiefs, the Alaska N a t i v e  Coalition, A V C P  and 
others have yet to express their position. There must be a 
meeting of the leadership of these various Native groups for 
discussion and consensus building. Such a m e e ting should be held 
at the earliest possible opportunity. O n l y  after such a m e e t i n g  
will A F N  know the strength of Nati v e  support for a "rur a l’ 
constitutional amendment versus other realistic options.

Finally, AVCP unequivocally believes that Alaska Natives 
should not choose an opening position in the subsistence deb a t e  
that represents the least'that they will.fettle..for.; . It n a y  be 
that some form of "rural" solution will p r o v e  to b e 'acceptable 
and possible as the debate progresses. However, if Alaska 
Natives start off supporting a ret u r n  to the status quo, they n a v  
foreclose the possibility of getting anyth i n g  better. The p l a c e” 
to begin the debate is w i t h  a position that strengthens and 
improves Native subsistence rights. A t  the very least, A F N  
should refrain from supporting a ’rural" amendment until it ic 
clear that such an amendment is the best possible solution.

AVCP plans to attend AFN's March 7 17\'meeting'in /vnchoruge, 
and will be available to answer any questions the AFN Board cay

r*- •' ** tc
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cooperation and communication with AFN on this most important of 
issues.

Sincerely,

ASSOCIATION OF VILLAGE COUNCIL PRESIDENTS

G ^ n e ^ e l t o i a  
President •. •

'J!/~

cc: Willie Kasayulie, C h a i r c m  of the Board, AVC?
Hitch Demientieff, President, Tanana Chiefs Conference 
Robert Willard, President, Southeast Native Subsistence C o m m  
Hathew Iya, Chairman, RARA
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AFN TESTIMONY TO STATE BOOSE RESOURCES COMMITTEE BY JULIE K1TXA 

(APRIL 2 0 , 1990)

HR. CHAIRMAN, MEMBERS 0? THE CCKKITTSS, 1ADIES AMO 

GENTLEMEN:

I APPRECIATH THE OPPORTUNITY TO TESTIFY TO D A Y  O N  THE ISSUE 

0? SUBSISTENCE. I DO SO REPRESENTING THE BOARD OF DIRECTORS 

OF THE ALASXA FEDERATION OP NATIVES AND ITS CONSTITUENT 

ORGANISATIONS AND COMMUNITIES. WHAT I W I L L  PRESENT TODAY IS 

THE CONSENSUS POSITION OF THE STATEWIDE ALASKA NATIVE 

COMMUNITY ON THE SUBJECT OF SUBSISTENCE AND AN EXPLANATION 

OF SEVBPAL SPECIFIC LEGAL QUESTIONS WHICH ARISE UNDER IT.

THE FIRST THING I MUST TRY TO MAKE CLEAR IS THAT SUBSISTENCE 

IS M^RE THAN A POLITICAL ISSUE. FOP. NATIVE PEOPLE,

SUBSISTENCE IS THE FOUNDATION OF CULTURE - A SET OF TPADITIONAL 

PRACTICES WHICH ARTICULATE OUP RELATIONSHIP TO THE LAND - A 

HERITAGE RECEIVED PROM OUR ANCESTORS WHICH WE MUST PASS CN TO OUR 

DESCENDANTS.

In tog rlly  • t rl<J H e rittga  • Progreaa



AS ALASKA NATIVES , WE FIND OURSELVES AT A CRITICAL JUNCTURE 

IN OUR CONTEMPORARY POLITICAL HISTORY. A PROFOUND CHALLENGE 

CONFRONTS US: KGV7 TO PROTECT CUR SUBSISTENCE LIFESTYLES AND 

PRACTICES FROM THE DAMAGE WROUGHT BY THE RECENT ALASKA 

SOPRSHZ COURT DECISION IN MCDOWELL V. STATE. IN TaS EFFORT 

TO PROTECT THE CULTURES AND ECONOMIES OF CUR VILLAGES, WE, 

LIKE ALL ALASKANS, FIND OURSELVES CAUGHT 3STWEED: ANILCA, 

WHICH GUARANTEES A RURAL PRIORITY FOR SUaSISTSNCE BUNTING 

AND FISHING, AND THE ALASKA CONSTITUTION, WHICH WILL NOT 

PRESENTLY ALLOW SUCH A PREFERENCE.

AS YOU KNOW, MR. CHAIRMAN, A WIDE VARIETY OF OPINION ABOUT 

WHAT SHOULD 3E DONE TO SOLVE THIS DILEMMA HAS ARISEN WITHIN 

TSH NATIVE COMMUNITY DURING THE PAST FOUR MONTHS. SOME 

NATIVE PEOPLE HAVE FAVORED AMENDING BOTE THE STATB 

CONSTITUTION AND ANILCA TO PROVIDE FOR A ’'NATIVE*

SUBSISTENCE PRIORITY, FOR A *NATIVE-PLUS-RURAL" PRIORITY CR 

FOR OTHER ALTERNATIVES. O T H E R  NATIVE PEOPLE HAVE ADVOCATED 

AMENDING THE STATS CONSTITUTION, ZITHER TO RE-ESTABLISH THE 

RURAL PRIORITY OR TO PERMIT TEE LEGISLATURE TO KEEP FISH AND 

GAMS MANAGEMENT IN STATE HANDS 3Y COMPLYING WITH FEDERAL 

LAW. /TREF ARE POTENTIALLY M A N Y  VARIATIONS ON THESE MAJOR 

THEMES. BUT ONE THING IS CERTAIN: NO ISSUE IN RECENT

MEMORY FAS SO EFFECTIVELY GALVANISED THE PARTICIPATION OF 

NATIVE PEOPLE IN THE POLITICAL PROCESS AS HAS TOE FALL-OUT 

PROM MCDOWELL.

2



AS YOU ALSO KNOW, HR. C H A I R M A N , AFN SPONSORED A STATEWIDE 

NATIVE SUMMIT CONFERENCE ON SUBSISTENCE IN ANCHORAGE LAST 

WEEK. OUT CF THAT GATHERING/ A  BROAD POLICY CONSENSUS 

EMERGED. IT CONTAINED MANY DETAILED SUB- I S S U E S , INCLUDING 

THE CALL FOR A THOROUGH EVALUATION 0? STATS SUBSISTENCE 

MANAGEMENT, A  CONTINGENCY POSITION REGARDING FEDERAL 

MANAG5HSNT AND SEVERAL L-CNG-RANGE GOALS. DOT WITH REGARD TO 

TEE LEGISLATION NOW PENDING B3F0RE THIS COMMITTEE, THE 

CONFERENCE RESOLUTION WAS BRIEF AND TO THE POINT. IT 

DIRECTED .ALL NATIVE ORGANIZATIONS TO "ACT TO GAIN APPROVAL 

OF AN AMENDMENT TO THE CONSTITUTION OF THE STATE 0? ALASKA 

THAT ALLOWS THE STATE TO EXERCISE MANAGEMENT JURISDICTION 

OVER ALL FISH, WILDLIFE, PLANT AND OTHER RENEWABLE NATURAL 

RESOURCES WITHIN ITS BOUNDARIES AND PROVIDES THAT TBE STATE 

SHALL EXERCISE MANAGEMENT OF SUBSISTENCE RESOURCES THEREIN 

IN ACCORDANCE WITH APPLICABLE FEDERAL LAW."

THAT IS TEE HEART OF IT. THE STATEWIDE NATIVE COMMUNITY 

IS NOW UNANIMOUSLY ON RECORD IN FAVOR OF A CONSTITUTIONAL 

AMENDMENT .0 KEEP FISH AND GAME MANAGEKEirT IN THE HANDS OF 

THE STATE GOVERNMENT, IN COMPLIANCE W I T H  FEDERAL LAW. WE DOj

NCT - AND I EMPHASIZE NOT - WISH TO SEE A FECSRAL TAKE0V3R 

AFTER JULY 1. SUCH A SCENARIO COULD ONLY 3E THE RESULT OF A 

TRAGIC POLITICAL FAILURE IN ALASKA. WHAT NATIVES WANT IS 

FOR THE LEGISLATURE AND THE PEOPLE TO FIX THE ISSUE HERE, TO 

COMPLY WITH FEDERAL LAW AND TO KEEP FISH AND GAME MANAGEMENT 

AT HOME, IN ALASKAN HANDS.
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IN ORDER TC ACCOMPLISH THIS, A CONSTITUTIONAL AMENDMENT MUST 

BE ADOPTED 3? AT LEAS? 2/3 CF 30TB HOUSES BEFORE ADJOURNMENT 

AND BY A MAJORITY OF THE VOTERS ON NOVEMBER 6. IHIRE APE 

SEVERAL 3 ILLS CURRENTLY BEF0R2 THIS COMMITTEE WHICH 

EFFECTIVELY PERFORM THAT FUNCTION. AFTER CAPSFVL LEGAL 

REVIEW, WE RECOMMEND THAT THE LANGUAGE SUGGESTED EY 

REPRESENTATIVE LYMAN HOPFMAN 3SCCME THE VEHICLE FOR SCCS A 

CONSTITUTIONAL AMENDMENT. NB FURTHER RECOMMEND TEAT 17 3E 

INSERTED AS AN AMENDMENT TO ANT CF TEE CURRENTLY PENDING 

3ILLS WHICH THE CCMMIT7E3 D3EMS APPROPRIATE.

WE URGE TEE HOPFMAN LANGUAGE BECAUSE OF ITS EMPHASIS O N  

ALLOWING THE LEGISLATORS TC ENACT LAWS, CONSISTENT WITH 

VALID FEDERAL LAWS, WHICH WILL KEEP FISH AND GAME MANAGEMENT 

IN STAT3 HANDS. IF THAT IS THE FUNDAMENTAL PURJfCSE C? ALL 

THIS, THEN THAT IS WHAT THE VOTERS S HO'ALE PEAD IN TEE TEXT 

OF THE AMENDMENT WE ARZ ASKING T B S K  TC APPROVE.

I ALSO WANT TO POINT CUT THAT THE HOFFMAN LANGUAGE IS 

" P 3 R M I S S r rE'’ TC THE LEGISLATURE. IT DOSS NOT BIND STATE 

GOVERNMENT TO ANY SPECIPIC SUBSISTENCE POLICY - SUCB AS A
I

STATED PRIORITY FOR ANY GROUP. ALL IT PROVIDES IS THE 

CONSTITUTIONAL AUTHORITY FOR THE LEGISLATURE TO COMPLY WITH 

FEDERAL LAW, A POWER IT DOES NOT PRESENTLY ENJOY. AFTER 

RECEIVING SUCH AUTHORITY ?RCM THE VOTRFE, THE LEGISLATURE 

HAS EVERY RIGHT NOT TO EXERCISE IT, I? IT 30 C H O O S E S . THAT 

IS POLITICS. ALL TBE AMENDMENT ITSELF WOULD DO IS TO CLEAR

4



AWAY THE CONSTITUTIONAL OBJECTION FOUND BY THE SUPREME COURT 

IN MCDOWELL AND TO GIVE THE LEGISLATORS A POLITICAL OPTION 

IT CANNOT NOW CHOOSE, EVEN TO SAVE ITS OWN CONTROL Of FISH 

Air: GAME.

SSV3RAL 9RIEF TECHNICAL ISSOES ON THE HOFFMAN LANGUAGE NB2D 

TO BE CLAP I TIED: FIRST, WB HAVE RECENTLY HEARD THE 

CRITICISM THAT, SINCE THE HOFFMAN LANGUAGE IS PURPOSELY 

G5NERA1 IN SCOPE, AND SINCE THE THREE SECTIONS OP ARTICLE 

VIII CF TEE STATE CONSTITUTION WHICH TH3 3UPREMS COURT USEE 

IN MCDOWELL TO XN7A1IDATB THE RURAL PRIORITY ARE SPECIFIC IN 

SCORE, A FUTURE COURT MIGHT INTERPRET THE HOFFMAN LANGUAGE 

AS NOT SPECIFICALLY SUPERSEDING ANY OR ALL OF THOSE 

SECTIONS. THIS ARGUMENT IS SPECIOUS. THE HOFFMAN LANGUAGE 

CAREFULLY BEGINS WITH THE WORDS •NOTHING IN THIS 

CONSTITUTION. * THAT KEANS *<EAT IT SAYS. ALL ARTICLES AND 

SECTIONS WHICH THE SUPREME COURT FOUND VIOLATED IN MCDOWELL 

ARB IN THIS CONSTITUTION, AND WE FEEL CERTAIN TEAT ANY 

PUIURE COURT WOULD FIND LIKEWISE.

A 3ICONO CRITICISM OF THE HOFFMAN LANGUAGE COULD 22 THAT IT 

SHOULD SAY "ANILCA,* RATHER THAN "RBCBPAL L A W . * WE 

DISAGREE. THE USE OF TBE TERM "F5D2RAL LAW" PROVIDES THE 

LEGISLATURE WITH TBE BROADEST POSSIBLE AUTHORITY TO ACT. IT 

ASSURES T3S ABILITY OF FUTURE L E GISLATURE?, IF THEY SO WISH. 

TO ENACT LAWS IN COMPLIANCE WITH FUTURE FEDERAL FISH AND



MANAGEMENT TAKEOVER. AGAIN, THIS DOBS NOT REQUIRE THE 

LEGISLATURE TO DO SO. IT GIVES IT THE FREEDOM TO ACT. I? 

THE LEGISLATURE WISHES TO NARROW THE SCOPE 0? ITS PRESENT 

LEGISLATION TC ADDRESS ONLY ANILCA, THIS LANGUAGE WOULD 

ALLOW IT TO DO SO WITHOUT PUTTING UNNECESSARY LIMITATIONS ON 

THB AUTHORITY OF FUTURE LEGISLATURES TO ADDRESS - PRO OR CON 

- FUTURE FEDERAL E N A C T M E N T S .

ANOTHER CONCERN WHICH MIGHT 3E RAISED IS THAT THE HOFFMAN 

LANGUAGE PROVIDES A *BLANK CHECK" TC THE FEDERAL GOVERNMENT 

TO IMPOSE RCTURB FEDERAL POLICY JUDGMENTS ON STATE FIS3 AND 

GAME MANAGEMENT. THE OBVIOUS RESPONSE IS THAT THE FEDERAL 

GOVERNMENT ALREADY HAS SUCH A U T H O P I T Y , AS IT CLEARLY 

BYBRCISED IN TITLE VIII 0? ANILCA. WHAT THE HOFFMAN 

AMENDMENT WOULD DO IS TO A L L O W  TEE STATE TC ENACT LAVS WHICH 

KEEP FISH AND GAME MANAGEMENT IN STATE HANDS. NOTHING IN 

THE HOFFMAN LANGUAGE EITHER EXPANDS C R  DIMINISHES THE LEGAL 

AUTHORITY 0? THE UNITED STATES GOVERNMENT - NOR COULD IT.

I CANNOT OVERSTATE, HR. CHAIRMAN, THB IMPORTANCE OF ACTING

EXPEDITIOUSLY. ADJOURNMENT OF THIS SESSION IS SCHEDULED IN

LESS'THAN THREE WEL'XS. SEVEN DAYS AGO THE UNITED STATES

FISH AND WILDLIFE SERVICE PUBLISHED IN THE F3DEPA1 REGISTER

ITS FORMAL NOTICE OF "INTENTION TO PROPOSE INTERIM RULES

IMPLEMENTING TITLE VIII OF THE ALASKA N A T I O N A L  INTEREST

LANDS CONSERVATION ACT." WHY? AS INTERIOR SECRETARY LUJAN
0

STATED AT OUR CONFERENCE LAST WEEK, THE UNITED STATES DOES



NOT WISH TO CC/H2 INTO ALASKA AND TAKE OVER FISH AND GAME 

MANAGEMENT ON FEDERAL LANDS. BUT IT WILL DO SO IF IBERE IS 

NO SOLUTION AT THE STATS LEVEL BY JULY 1. THE INTERIOR 

DEPARTMENT IS NOW GEARING UP TO DO JUST THAT, AND FEDERAL 

LAW REQUIRES IT TO GO THROUGH A PUBLIC CONSULTATION PROCESS 

ON INTERIM AND PERMANENT RULE - MAKING. THE DEADLINE FOR 

RECEIPT C? RECOMMENDATIONS AND COMMENTS AT INTERIOR IS MAY 

14.

IN ADDITION, THE DEPARTMENT OF THB INTERIOR IN ALASKA HAS 

3EBN AT NOJL\ FOR ALMOST TWO MONTHS, THROUGH A  SPECIAL 

DEPARTMENTAL TASK FORCE, DRAWING UP A PLAN FOR A FEDERAL 

MANAGEMENT TAKEOVER. BECAUSE THE NATIVE COMMUNITY IS NOT A 

PARTY TO THAT PROCESS, I CAN NOT TELL YOU WHAT THE PLAN WILL 

LOOK LIKE. BUT I AM CONVINCED THAT TEE DEPARTMENT IS MOVING 

QUICKLY TO CARRY OUT ITS NON-DISCRETIONARY RESPONSIBILITY 

UNDER FEDERAL LAW.

ONE ADDITIONAL ISSUE, MR. CHAIRMAN, NEEDS TO BE AIRED. AS 

WE HEAD TOWARDS ADJOURNMENT, THE GREAT QUESTION IN 

EVERYONE'S MIND IS WHETHER BOTH HOD- " OF THIS LEGISLATURE 

WILL ADOPT SOME FORM OF CONSTITUTIONAL LANGUAGE TO KEEP PISH 

AND GAME IN ALASKAN HANDS, O R  W H E T H E R  THE BODY WILL TURN ITS 

BACK ON THE ISSUE AND GO HOKE WITHOUT TAKING ACTION. A 

THIRD ALTERNATIVE, OF COURSE, IS THAT THE LEGISLATURE MIGHT 

BE PERSUADED TO ADOPT SCME FORM OF STATUTORY LANGUAGE WHICH, 

WHILE PERHAPS SATISFYING THE STATS CONSTITUTION, WOULD STILL
A



BE OUT OF COMPLIANCE WITH FEDERAL LAW. I URGE THE COMMITTEE 

TO SEE THAT EITHER OF THE LAST TWO OPTIONS REPRESENTS A 

FAILURE OF POLITICAL WILL AND WILL PRECIPITATE A LONG-TERM 

CRISIS OP FISH AND GAME MANAGEMENT IN ALASKA WHICH WE SHALL 

ALL COME TO REGRET.

THERE MAY HE, ON THE PART OF SCMB LEGISLATOP.S r A CAREFULLY 

UNSPOKEN ASSUMPTION THAT WEAT REALLY NEEDS TO BE DONS - NO 

MATTER HOW LONG THE EFFORT AND HOW PAINFUL THE COST - IS TO 

FORCE THE CONGRESSIONAL OPENING OF ANILCA IN ORDER TO GET 

RID OF THE RURAL SUBSISTENCE PRIORITY. MY RESPONSE TC THAT 

SILENT AGENDA IS TWO-FOLD: FIRST, THAT IT SHOULD NOT BE

SILENT; AND, S E C O N D , TEAT IT W O N rT WORK.

ON THE QUESTION OF SILENCE, LET ME SAY TEAT ANY AGENDA WHICH 

ASSUMES THAT TEE FINAL BLOW TO SUBSISTENCE CAN ONLY BE 

DELIVERED BY PURPOSEFULLY RAISING THE LEVEL OF REGULATORY 

CONFUSION, POLITICAL ANGER AND INDIVIDUAL PAIN IN THIS STATE 

TO A POINT WHERE THB MAJORITY WILL BE FORCED TO TURN ON THE 

MINORITY IS IRRESPONSIBLE. IF THIS 3E00LD TURN OUT TO BE 

TEE COURSE WHICH THE STATE OF ALASKA HONESTLY WISHES TO 

PUFSUD, IT HAS EVERY RIGHT TO CO SO. BUT IT SHOULD SAY SO.

IT SHOULD STEP OFF ON THAT PATH CONSCIOUSLY, .KNOWING THE 

CONSEQUENCES AND SAYING THE TRUTH. NO ONE, IN GOOD FAITH,

MAY KNOWINGLY ENGINEER A POLITICAL AND SOCIAL CRISIS AND 

LATER DESCRIBE IT AS HAVING BEEN UNAVOIDABLE OR UNINTENDED.



ON THE ISSUE OP POLITICAL FEASIBILITY, LET ME BE EQUALLY 

FRANK. I THINK IT IS HIGHLY UNLIKELY THAT THE UNITED STATES 

CONGRESS WILL OPEN ANILCA. BUT IF IT DOES, I CAN PROMISE 

YOU THAT ITS RECONSIDERATION OF THIS ENORMOUS FEDERAL 

STATUTB WILL NOT BE LIMITED TO SUBSISTENCE. ONCE YOU OPEN 

ANY PART OF IT, ALL OF ITS PROVISIONS BECOME FAIR GAME.

SOME PEOPLE IN ALASKA OBVIOUSLY DO NOT BELIEVE THAT, BUT THE 

OLITICAL REALITY IS TEAT THERE ARE DOZENS OF OUTSIDE 

INTERESTS (AND THEIR ADVOCATES IN THE CONGRESS) WHO WILL 

MAKE IT COME TRUE.

AT BEST, ANY AMENDING OF ANILCA WILL BE A THREE TO PIVE-YEAR 

PROCESS, DURING WHICH TIKE TEE FEDERAL GOVERNMENT WILL BS IN 

ALASKA ANYWAY, MANAGING MOST OP OUR FISH AND GAME. 3VEN I? 

THE CONGRESSIONAL PROCESS STARTS WITH SUBSISTENCE, DOZENS OF 

OVERSIGHT HEARINGS, FLOOR SPEECHES, BILLS AND AMENDMENTS 

WILL EVENTUALLY REACH OUT AND TOUCH EVERY FEDERAL LAND USE 

QUESTION IN ALASKA. SENATOR STEVENS AND OTHER MEMBERS OF 

OUR CONGRESSIONAL DELEGATION HAVE DBSCRIB2D THAT SCENARIO IN 

STARK LANGUAGE. HOW M U C H  DOIS A L A S K A  REALLY WANT TO PAY TO 

THE REST OF TH3 COUNTRY IN ORDER TO GIT RID OF THE 

SUBSISTENCE PRIORITY? HOW LONG WILL IT TAKE? AND WHAT WILL 

THE PERMANENT CONSEQUENCES BE PCR THE POLITICAL, ECONOMIC 

AND SOCIAL ENVIRONMENT OP OUR ST A T E 7

X HAVE CONCLUDED THAT THE REAL OUTCOME OF AMENDING ANILCA 

WILL EE SO COSTLY TO THE STATE GOVZP.NM2NT, TO THE STATEWIDE



BUSINESS COMMUNITY AND TO TEE GENERAL PUBLIC THAT-CNCE THRY 

SEE IT-THEY WILL INSIST THAT THIS PANDORA'S BOX REMAIN 

CLOSED. FISH AND GAME IS GOING TO HAVE TO BE DEALT WITH 

U SR2. I URGE ALL MEMBERS OF THB LEGISLATURE TO RECOGNIZE 

THAT THE UNSPOKEN AGENDA OF TARGETING ANILCA, INSTEAD OP 

AMENDING THE STATS CONSTITUTION, 13 A PROCESS 3Y WHICH 

POLITICAL MISPERCEPTION PRODUCES BAD LAW.

IN CLOSING MR. CHAIRMAN, I WISH TO GO BACK TO A  NATIV2 

PERSPECTIVE ON ALL OF THIS. DURING LAST WZEX'S STATEWIDE 

SUBSISTENCE CONFERENCE, CHE OF THE NATIVE ELDERS WHO SPOKE 

TO US WAS EDWARD HOPSON, AN INUPIAT ESKIMO LEADER FROM THE 

ARCTIC SLOPE REGION. I WANT TO QUOTE SEVERAL LINES FROM 

WHAT HE TOLD US, IN THE HOPE THAT HIS GOD-GIVEN ELOQUENCE 

MIGHT SUCCEED WHERE MY WORDS FAIL.

MR. HOPSON SAID:

"WE ALL HAVE A RESPONSIBILITY TO MANAGE THE RESOURCES AND 

THE ANIMALS GOD HAS PUT ON THIS EARTH. WE MIGHT ASK 

OURSELVES WHO ARE WE MANAGING IT FOR. IS THIS AN ISSUE OP

WHO GUTS TO TAKE THE LAST SEAL OR TBB LAST CARI30U? IS THIS
«

AN ISSUE OF RETURNING TO A LIFESTYLE WHICH HUNTS WITH 30WS 

AND ARROWS OR LIVES WITHOUT MODERN CONVENIENCES? OR IS IT, 

MORE APPROPRIATELY, AN ISSUE OF KBEPING OUR CULTURE ALIVE 

AND DYNAMIC, NOT A MUSEUM RELIC? A CULTURE IS TO 3E LIVED
a

AND EXPERIENCED, NOT STUDIED AND OBSERVED.

10



"... HUNGER KNOWS NO LAW, WHEN OUR PEOPLE ARE HUNGRY TREY 

WILL HUNT AND FISH. WHEN THE DUCKS P L Y , WE WILL HARVEST 

DUCKS. WHEN THE CARIBOO COKE, WE WILL TAKE THEM. TO DO 

LESS WILL MEAN THE DEATH OF OUR PBOPLE. IT WILL MEAN THE 

DEATH OF BOTH SPIRIT AND BODY. TO ALLOW TEE BODY ALONE TO 

LIVE ON WITH STCRE-20UGHT OR WESTERN MAN'S POOD WILL SURELY 

SEE THE DEATH OF THE SPIRIT AND OP THE CULTURE OF THE 

PEOPLE. TBS BODY WILL SOON FOLLOW. FOR OUR OLD PEOPLE IT 

WILL COMB SOONER, AND PERHAPS FOR THEM IT WILL BE A  MORB 

HUMANE DEATH. FOR THE YOUNGER PEOPLE II WILL MEAN A SLOWER 

DEATH OF THE BODY, AND IT WILL COME FROM ALCOHOL, DRUGS AND 

CANCER THAT CCMES FRCM THESE FOODS AND FROM THE LOSS OP 

SPIRIT.

"...NO LAW CAN CREATE A COLTURE. WE MOST DO TEAT OURSELVES 

AND WE MUST WORK CONSTANTLY TO PROTECT IT."

MR, CHAIRMAN, FOR ALASKA NATIVES SUBSISTENCE REPRESENTS 

EVERYTHING. WHAT IS BEING CONSIDERED IN THIS LEGISLATURE IS 

OUR ECONOMIC SURVIVAL, OUR CULTURAL IDENTITY AND OUR 

PHYSICAL AND PSYCHOLOGICAL HEALTH.

FRCM THAT PERSPECTIVE, WE STRONGLY URGE TBS LEGISLATURE TO

ACT SXPBDITIOUSLY, TO ADC ?T A CONSTITUTIONAL AMENDMENT IN

COMPLIANCE WI1J FEDERAL LAW AND TO MOVE FORWARD IN THE

EFFORT TO RETAIN FISH AND GAMB IN THE HANDS OF THOSE WHO
/

KNOW BEST BOW TO MANAGE THEM - THE ALASKANS. THANF YOU.

11



I n t r oduced: 1 / 3 1/90
Referred: R e s o u r c e s ,  end J u d i c i a r y

6-203 La

BY PEP. JACKO. Coll

1 IN THE HOUSE

2 HOUSE JOINT RESOLUTION NO. 74

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE • SECOND SESSION

5 Proposing An amendment to the Constitu-

6 tion of the State of Alaska relating to

7 a preference for subsistence use of fish

8 end wildlife and state-owned renewable

9 natural resources.

10 BE IT RESOLVED BY THE LEGISL A T U R E OF THE STATE OF ALASKA:

11 * Section 1. Article VIII, Constitution of the State of Alaska, is

12 amended by adding a new section to read:

13 SECTI O N  19. SUBSISTENCE USE OF REN E W AB L E  NATU R A L  RESOURCES. The

14 legislature may grant a preference for subristence use of fish and

15 wildlife and S t a t e -owned renewable natural resources. This c o n s t i t u­

te tion does not restrict the power of the legislature to allocate access

17 among residents to fish and wildlife and State-owned renewable natural

18 resources for subsistence uses on the basis of local residency, cus-

19 tomary or traditional use, or dependence on the resources for food and

20 ocher purposes.

21 * Sec. 2. The amendment proposed by this resolution shall be placed

22 before the voters of the state at the next general election in conformity

23 with art. XIII, sec. 1, Cons t i t u t i o n of the State of Alaska, and the elec-

24 tion laws of the state.

H J R 0 7 4 A H J R  74
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M E M O R A N D U M Feburary 1, 1990

SUBJECT:

TO:

FROM:

Sectional summary of House Joint Resolu­
tion 74; Proposing an amendment to the 
Constitution of the State of Alaska relating 
to a preference for subsistence use of fish 
and wildlife and state-owned renewable 
natural resources

Representative George Jacko

George Utermohle,$#
Legislative Counsel

This memorandum is a sectional summary of HJR 74, requested 
by Alexis Miller of your staff.

A summary or analysis of a resolution is not an authorita­
tive interpretation of the resolution. The resolution it­
self is the best statement of its contents.

Section 1 of the resolution amends the Natural Resources 
Article, Article VIII, of the Constitution of the State of 
Alaska by adding a n e w  section entitled: Subsistence Use of 
Renewable Natural Resources.

The first sentence of the amendment authorizes the legisla­
ture to provide that subsistence use of fish and wildlife 
and state-owr.ed renewable natural resources is preferred 
over other uses.

The second sentence of the amendment provides that the power 
of the legislature to allocate access to renewable natural 
resources for subsistence uses on the basis of certain c r i­
teria is not constrained by other provisions of the Alaska 
Constitution. The legislature is specificall> authorized to 
allocate access to renewable natural resources for subsis­
tence uses on the basi3 of local residency, customary or 
traditional use of the resources, or dependence on the 
resources for food and other purposes. The legislature may 
allocate access to renewable natural resources for subsis­
tence use on the basis of criteria other than those listad,



<

Representative George Jacko 
Page 2
February 1, 1990

but an allocation system utilizing other criteria must be 
consistent with other provisions of the Alaska Constitution.

In regard to renewable natural resources, other than fish 
and wildlife, the amendment applies only to those resources 
owned by the state. Unlike fish and wildlife which the 
state manages wherever they are found in the state (unless 
preempted by the federal government), the state may not man­
date a preference for subsistence use of other renewaole 
natural resources owned by the federal government or by pri­
vate persons.

Section 2 of the resolution provides that this amendment 
shall be placed on the ballot at the next general election 
for acceptance or rejection by the voters of the state.

GU: pi 
WKP1/076
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BY THE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

1 IN T H E  H O U S E

2 H O U S E  J O I N T  R E S O L U T I O N  NO. 88

3 IN T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF A L A S K A

4 S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

5 P r o p o s i n g  an a m e n d m e n t  Co Chi C o nstl-

6 C u t i o n  of che S c a c e  of A l a s k a  r e l a t i n g

7 Co s u b s i s t e n c e  u ses of f i s h  and w i l d l i f e

3 by r u ral residents.

9 BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF  T H E  S T A T E  OF  ALASKA:

10 * S e c t i o n  I. A r t i c l e  VIII, C o n s t i t u t i o n  of che S t a t e  of A l a s k a ,  is

11 a m e n d e d  by a d d i n g  a n e w  s e c t i o n  to read:

12 S E C T I O N  19. S U B S I S T E N C E  U S E S  OF F I S H  A N D  W I L D L I F E .  N o t h i n g  m

13 this c o n s t i t u t i o n  p r o h i b i t s  the l e g i s l a t u r e  fro m  l i m i t i n g  the caking

1* of f i s h  a nd w i l d l i f e  for s u b s i s t e n c e  u s e s  to r u ral r e s i d e n t s ,  a nd from

15 p r o v i d i n g  for che a l l o c a t i o n  of that c a k i n g  a m o n g  rural r e s i d e n t s  on

16 the b a s i s  of l o cal or  c o m m u n i t y  r e s i d e n c e ,  a v a i l a b i l i t y  of a l t e r n a t i v e

17 r e s o u r c e s ,  a nd c u s t o m a r y  a nd d i r e c t  d e p e n d e n c e  on a fish o r  w i l d l i f e

18 p o p u l a t i o n  as the m a i n s t a y  of  liv e l i h o o d .

19 * Sec. 2. T h e  i n t e n t  of che a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n  is co

20 v a l i d a t e ,  r a t i f y ,  a n d  r e i n s t a t e  a ny p r o v i s i o n s  of the n e w  s t a t u t e s  and

21 a m e n d m e n t s  e n a c t e d  by  ch. 32, SLA 1986, a n d  of any r e g u l a t i o n s  a d o p t e d

22 u n d e r  those s t a t u t e s  a n d  A m e n d m e n t s ,  w h i c h  o t h e r w i s e  m i g h t  h a v e  co be

23 d e c l a r e d  i n v a l i d  u n d e r  che A l a s k a  S u p r e m e  C o u r t ' s  d e c i s i o n  in M c D o w e l l  v.

24 S t a t e . 785 P . 2d 1 ( A l a s k a  1989), a nd to e x p l i c i t l y  r e v e r s e  che e f f e c t  of

25 che M c D o w e l l  d e c i s i o n  as to chose p r o v i s i o n s  and r e g u l a t i o n s .

26 4 Sec. 3. T he a m e n d m e n t  p r o p o s e d  by this r e s o l u t i o n ,  a nd t he i n t e n t  of

27 che a m e n d m e n t  as set out in this r e s o l u t i o n ,  s h a l l  be p l a c e d  b e f o r e  the

28 v o t e r s  of che s c ace as o ne b a l l o t  p r o p o s i t i o n  at the n e x t  g e n e r a l  e l e c t i o n

29 in c o n f o r m i t y  w i t h  art. XIII, sec. L, C o n s t i t u t i o n  of che S c a c e  of A l a ska,

H J R 0 8 8 A H J R  88
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March 2, 1990

The Honorable Sam Cotten 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a joint resolution proposing 
an amendment to the Alaska Constitution to give rural
residents a priority for subsistence uses of fish and 
wildlife.

In Title VIII of the Alaska National Interest Lands
Conservation Act ("ANiLCA"), P.L. 96-487, 94 Stat. 2371,
2422 (1980), the United States Congress established a
priority for subsistence uses of fish and wildlife by rural 
residents on federal land, and provided that the priority 
would be implemented by the secretaries of interior ar * 
agriculture unless the state enacted legislation affording 
the same priority. In ch. 52, SLA 1986 , the legislature
gave rural residents a priority for subsistence uses of fish 
and wildlife. The legislature enacted ch. 52, in part, to 
prevent a federal takeover of fish and wildlife management 
on federal land, an action with which I wholeheartedly 
a g r e e .

In McDowell v. S t a t e , 785 P . 2d 1 (1989), however, the Alaska 
Supreme Court held that a subsistence priority for rural 
residents violates the Alaska Constitution. This raises the 
distinct possibility that the state will lose management of 
fish and wildlife on federal land and, conceivably, state­
wide. Such a result is simply unacceptable. It also means 
that the state night find it difficult, if not impossible, 
to ensure that rural residents most reliant c.i fish and
wildlife have the necessary opportunities to take those 
resources when needed.

Section one of the }oint resolution would add a new section 
to art. VIII of the Alaska Constitutie to ensure that the 
constitution does not prohibit (1) a subsistence priority
for rural residents, and (2) the allocation of fish and
wildlife for subsistence, uses on the basis of local or
community residence, availability of alternative resources,
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and customary and direct dependence on a fish or came 
population as a mainstay of livelihood. This would cive the 
legislature clear constitutional authority to enact laws 
that are consistent with the subsistence provisions of

Section 2 of the joint resolution would validate, ratify, 
and reinstate those provisions enacted by ch. 52, SLA 1986, 
held invalid by the Alaska Supreme Court in the McDowell 
decision. While the court declared that those provisions 
were inconsistent with the constitution as it read at the 
time of the decision, they have not been repealed by the 
legislature nor declarea void in a final court judgment. 
(In any event, while there is a presumption that a
constitutional amendment is not retrospective, case law from 
this and other jurisdictions makes clear that an amendment 
will have retroactive effect if such an intent is clearly 
expressed, as here. See Mathews v. Q u i n t o n , 362 P.2d, 932, 
938 —  939 (Alaska 1961].) By reinstating and ratifying the 
provisions of the 1936 law, the state would be back in the
same position it was in before the McDowell decision, but
with the certainty that the provisions of the 1986 law are 
constitutional.

Section 3 of the joint resolution is, essentially, the 
standard language directing the lieutenant governor to Diace 
the proposed constitutional amendment, including the
statement of intended effect, before the voters in a single 
ballot preposition at the next general election.

ANILCA.

I urge your prompt and favora tion on this measure.

Governor
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COWPER INTRODUCES SUBSISTENCE CONSTITUTIONAL AMENDMENT

JUNEAU-Gov. Steve Cowper today is introducing a joint resolution in both 
houses of the state legislature that would give rural Alaska residents a prionty for 
subsistence uses of fish and wildlife.

The resolution would amend the state constitution to authorize a subsistence 
priority for rural residents. In determining subsistence eligibility, the amendment would 
allow the state to consider where a person lives, what the availability of alternative 
resources is, and whether subsistence is the customary and primary livelihood of 
people in the area.

"WeVe considered a whole gamut of options, from completely restructuring 
our fish and game management system to challenging federal subsistence law in 
court,’ Cowper said. "We've concluded that a constitutional amendment is the only 
practical way we can guarantee that Alaskans who depend on a subsistence way of 
life won t be deprived of access to fish and game."

The resolution must pass by a two-thirds majonty vote in both the House and 
Senate before appearing on November's general election ballot for voter approval.

In 1980. Congress passed the Alaska National Interest Lands Conservation 
Act (ANILCA) mandating a priority for subsistence uses of fish and wildlife on federal 
lands by rural residents. ANILCA also set cut mat me federal government would take 
over management of fish and game resources on fecerai lands n Alaska if me state 
did not pass similar legislation giving rural residents subsistence priority.

•MORE
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In 1986, Alaska's legislature oassed subsistence legislation giving rural 
residents preference when resources are scarce, thus preventing a federal takeover of 
fish and wildlife management on federal lands m Alaska.

Last December, in McDowell v. Ciate. the Alaska Supreme Court declared 
that law unconstitutional, thereby jeooardizing the state's authority to manage fish and 
wildlife on federal lands and perhaos throughout the state. That ruling also v,ould 
make it difficult, if not impossible, for the state to ensure that Alaskans who depend on 
fish and wildlife the most have the necessary opportunity to take those resources.

"Although we've asked the Supreme Court to reconsider its ruling on 
subsistence, it's unlikely the court will reverse itself," Cowper said. "The current 
subsistence situation is unacceptable. Alaska has to be able to manage its own fish 
and wildlife resources. Otherwise, the federal government would be making decisions 
about the allocation of our resources and how people here should live their lives. 
Alaskans know what's best for Alaskans and I believe we need to stand together to 
protect our citizens' rights through a constitutional amendment."

The joint resolution introduced today would add a new section to Article VIII of 
the state constitution ensuring that the constitution does not prohibit:

♦ a subsistence priority for rural residents: and
• the allocation of fish and wildlife for subsistence uses on the basis of local or 

community residence, availability of alternative resources, and customary and direct 
dependence on a fish or game population as a mainstay of livelihood.

In addition, the resolution would reinstate the provisions of the 1986 
subsistence lew ruled unconstitutional by the state Supreme Court in December. That 
would put subsistence back in the same position it was before the Supreme Court 
decision in the McDowell case. The resolution also directs the lieutenant governor to 
place the proposeo constitutional amendment before voters in November's general 
election.

Last month, the Alaska Federation cf Natives adopted a policy position 
supporting a similar constitutional am erc~er: givirg subsistence preference to rurat 
residents.



A  CONSTITUTIONAL AMENDMENT 1STABLI3HING 
A SUBSISTENCE PRIORITY TOR RURAL ALASKANS

Position papsr praparad by 
Alaska Dapartmant of Fish and Gaaa

and
Alaaka Dapartmant of Law 

March 7, 1990

I . Tha problaa

on Dacaabar 22, 1989 tha Alaska Supraaa court issuad a
dacision in McDowall v. stata that tha rural pr»*aranca in tha 
stata subslstanca law was unconstitutional. This ruling aakas it 
constitutionally laposslbla for Alaska to anact a law conslstant 
with Tltla VIII of tha Alaska National Intarast Lands Consarvatlon 
Act (ANILCA). That saction aakas fadaral officials rasponslbla for 
providing a prafaranca for subslstanca usas of fish and wlldllfa 
by rural rasidants on fadaral public lands unlass, in laws of 
ganaral applicability, tha stata provldas for such usas.

without a solution to tha problen craatad by tha HcDowall 
dacision, managaaant of fish and wlldllfa will ba conductad both 
by tha fadaral and tha stata govarnaants. T h U  will undoubtadly 
laad to conflicts ovar tha allowabla usas of fish and wlldllfa and 
taka aany of tha daclslons out of tha hands of Alaskans and giva 
thaa to tha fadaral govarnaant. Tha stata was grantad a stay by 
tha Supraaa Court until July 1 with raspact to axlstlng ragulatlons 
only.

I I . Objactivaa to ba achiavad in any solution

Wa baliava that any solution aust aaat tho following 
objactlvas:

Tha stata aust rataln its traditional rola as aanagar of tha 
fish and wlldllfa rasourcas In Alaska in ordar to ansura tha 
contlnuad haalth and viability of thosa rasourcas, as wall as to 
aaka sura aanagaaant of tha rasourcas Is rasponsiv* to tha naads 
of Alaskana.

Thara should ba a priority for subslstanca usas of fish and 
wlldllfa by thosa Alaskans who lost roly on such usas, tha 
majority of whoa llvo In rural araas of tha stata.

Tha graatast cartalnty and pradlctablllty must ba glvan to all 
fish and wlldllfa usars, roqulrlng that potantlal aanagamant 
conflicts batwaan stiita and fadaral aanagaaant aganclas ba 
alnlBlzsd.



I I I .  n m y l m r n p c m

In the two months sine* th« ruling, the administration has 
racalvad comments from a wida rang* of lntsrastad and affactad 
Alaskans, ravlawad a number of recommended solutions, and mat with 
a varlaty of usar groups Including Alaska Native organizations, 
coaaarclal fishing organizations, and sportsaan and outdoor groups. 
Slnca allocation of Alaska's fish and wlldllfa rasourcas touchas 
naarly avaryona In tha stata, tha administration has kapt an opan 
mind In ravlawlng all proposad solutions, ror that raason, a great 
daal of tlaa has baan spant In ravlawlng tha lagal parameters of 
tha court ruling and all such proposals.

IV. Options auggaatad

* Ask tha Alaaka Supraaa Court to raconaldar Its dacision In 
McDowall.

Tha stata raquastad a rahaarlng of tha supraaa court's 
dacision, arguing that tha court ovarlookad or alsconcalvad savaral 
lagal prlnclplas and natarlal facts. That raquast for rahaarlng 
has baan danlad.

* Amend tha Alaska Constitution to authorlza a subslstanca 
priority for rural residents."

Slnca this la tha prafarrad option choaan by Govarnor Cowper, 
It will ba dlscuaaad In aora datall In sactlona V and VI of this 
paper.

* Aaand ANILCA to eliminate tha fadaral subslstanca priority 
for rural residents.

Tha adalnlstration rejected this approach primarily because 
1C does not have tha support of either tha Alaska Congressional 
delegation or tha Alaska Natlva community, both of which would ba 
essential for any amendment to pass Congress. ANILCA was crafted 
aa a compromise which balanced a numbar of competing Interests. 
Amending it would require an agreement among tha stata, tha Alaska 
Natlva coaaunity, and tha Alaska Congressional delegation at the 
vary minimus. In addition, in tha 1978 subsistence statute, 
throughout tha ANILCA legislative process, in tha 1982 statewide 
ballot referendum, and in tha 1986 subslstanca statute the state 
has continually supported A subsistence priority FOR rural 
residents.

* Amend AMILCA to preempt stata law as necessary to grant 
rural residents a subsistence priority statewide.



Under this scenario, we would ask- congress to apply the 
supremacy clause and require tha stata to give rural residents a 
subsistence priority statewide, despite tha constitutional problems 
addressed by tha Alaska supreme court in McDowell. Because of 
stata sovereignty principles, this was not considered to ba an 
option chat tha state should willingly support. Without stata 
support, it Is probably not politically attainable.

• Amend state law to provide a subslstanca priority to stata 
residents most dependant on fish and wlldllfa, as determined 
through some T i n d  of Individualized permitting system, and then 
amend ANILCA to conform to the state law.

This option was Initially suggested by Governor Cowper early 
In the debate on how to resolve the dilemma posed by the supreme 
court's ruling, state officials went to great lengths to attempt 
to develop a system that would be consistent with the state 
constitution. Tha tentative proposal was for a three-member 
Subsistence commission with powers and authorities similar to the 
Commercial risherles Entry Commission to determine who was a 
"subsistence user," using a set of criteria for making those 
determinations. This option was eventually rejected because 1) It 
would be extremely burdensome and Intrusive on those Alaskans it 
was Intended to protect; 2 ) It would create a large, cumbersome 
bureaucracy with a cost of many millions of dollars a year; 3 ) It 
was estimated that at least 100,000 Individual determinations would 
need to be made, all of them subject to appeals and litigation; 4) 
It would require a minimum of three to four years to establish such 
a system and make the initial determinations; and S) there was a 
serious question whether such a system would be consistent with the 
Alaska Constitution as interpreted in McDowell.

In addition, this approach would still result In state law 
being Inconsistent with the subsistence preference provisions of 
ANILCA, In the absence of an amendment to ANILCA, already 
determined to be unattainable. This create an unacceptable risk 
of a federal takeover of fish and wildlife management.

* Interpret section 104 of ANILCA as preempting state law on 
federal lands (as those may ultimately be defined by the courts), 
with lmpla— atatlon carried out by state officials.

state and federal attorneys agree that Congress intended the 
ANILCA subsistence priority for rural residents to apply on federal 
lands and to preempt conflicting state laws. A legal argument can 
be made that, under the supremacy clause of the United States 
Constitution, state officials can implement the ANILCA subsistence 
priority by rural residents on federal lands directly under ANILCA. 
On the other hand, it can be argued that state officials are bound 
by the state constitution and cannot Implement a conflicting 
federal law.



A n o t h e r  u n c e r t a i n t y  la the g e o g r a p h i c  a c o p e  of t h e  A N I L C A  
p r e f e r e n c e .  " P u b l i c  l a n d * "  are d e f i n e d  a* " l a n d  * l t u a t e d  in A l a s k a  
w h i c h ,  a f t e r  the d a t e  of e n a c t m e n t  of t h l a  Act, are F e d e r a l  land*, 
e x c e p t  ( v a l i d  s t a t e  a n d  N a t i v e  c o r p o r a t i o n  s e l e c t i o n s ] . "  " r e d e r a l  
l a nd" is d e f i n e d  as " l a n d s  the t i t l e  to  w h i c h  is in the U n i t e d  
S t a t e s  a f t e r  the d a t e  of e n a c t m e n t  of t h i s  A c t . "  "Land" is d e f i n e d  
as "lands, w a t e r s ,  a n d  i n t e r e s t s  t h e r e i n . "

T h e  p o s s i b l e  g e o g r a p h i c  s c o p e  of t h e  A N I L C A  p r e f e r e n c e  u n d e r  
t h e s e  d e f i n i t i o n s  r a n g e s  fr o m  " n a r r o w "  ( w i l d l i f e  o n l y  w h e n  t h e y  are 
p h y s i c a l l y  p r e s e n t  o n  f e d e r a l  land, a n d  f i s h  o n l y  w h e n  in n o n -  
n a v l g a b l e  w a t e r s  on  f e d e r a l  land) to " b r o a d "  ( w i l d l i f e  t h r o u g h o u t  
t h e i r  m i g r a t o r y  range, e v e n  w h e n  n o t  o n  f e d e r a l  land, a n d  fish 
w h e r e v e r  t h e y  are in a n y  w a t e r s  of  t h e  st a t e ,  i n c l u d i n g  the 
t e r r i t o r i a l  s e a ) .

T h i s  o p t i o n  is n o t  the p r e f e r r e d  o p t i o n  for r e a s o n s  in 
a d d i t i o n  to the u n c e r t a i n t y  o v e r  th* g e o g r a p h i c a l  s c o p e  of A N I L C A .  
S i n c e  the s t a t e  w o u l d  b e  a c t i n g  u n u e r  f e d e r a l ,  as o p p o s e d  to s t a t e  
a u t h o r i t y ,  t h e r e  w o u l d  u n d o u b t e d l y  b e  l i t i g a t i o n  c h a l l e n g i n g  the 
a b i l i t y  o f  tha s t a t e  to p r o c e e d  d i r e c t l y  u n d e r  A N I L C A .  T h e  m o r e  
d i r e c t  a v e n u e  is to a m e n d  the s t a t e  c o n s t i t u t i o n  to a l l o w  s t a t e  
a g e n c i e s  to a c t  d i r e c t l y  u n d e r  s t a t e  law. H o w e v e r ,  the p r e e m p t i o n  
o p t i o n  m a y  p r o v i d e  a fallback, p o s i t i o n  if t h e  c o n s t i t u t i o n a l  
a m e n d m e n t  falls.

* S e e k  c o o p e r a t i v e  a g r e e m e n t s  w i t h  t h e  S e c r e t a r i e s  of I n t e r i o r  
a n d  A g r i c u l t u r e  u n d e r  w h i c h  the A N I L C A  p r i o r i t y  w o u l d  b e  lrnpTe^ 
m e n t e d  b y  them, p e r h a p s  o n l y  t h r o u g h  c l o s u r e  a u t h o r i t y  to a v o i d  
d u a l  m a n a g e m e n t  of the r e s o u r c e .

It is c l e a r  t h a t  a f a i l u r e  b y  t h e  s t a t e  to g i v e  r u r a l  
r e s i d e n t s  a s u b s i s t e n c e  p r i o r i t y ,  s o m e t h i n g  w h i c h  M c D o w e l l  n o w  says 
is i m p o s s i b l e  u n d e r  t h e  s t a t e  c o n s t i t u t i o n ,  w o u l d  r e s u l t  in a 
f e d e r a l  t a k e o v e r  of f i s h  a n d  g a m e  s a n a g e s e n t  for s u b s i s t e n c e  u s e s  
o n  f e d e r a l  p u b l i c  l a n d s .  T h e  s e c r e t a r y  of  the I n t e r i o r  h a s  m a d e  
it c l e a r  h e  w i s h e s  to s e e  the s t a t e  r e s o l v e  t h l a  i s s u e  in o r d e r  to 
b r i n g  us in t o  c o m p l i a n c e  w i t h  the p r o v i s i o n s  of A N I L C A .  O n e  f o r m e r  
I n t e r i o r  D e p a r t m e n t  o f f i c i a l  b e l i e v e s  t h a t  t h e  S e c r e t a r i e s '  
a u t h o r i t i e s  to  i m p l e m e n t  a s u b s i s t e n c e  p r i o r i t y  f o r  r u r a l  r e s i d e n t s  
o n  f e d e r a l  l a n d s  is l i m i t e d  u n d e r  A N I L C A  to t h e i r  a u t h o r i t y  to 
c l o s e  the l a n d s  to t h e  t a k i n g  of f i s h  a n d  w l l d l l f a  u n t i l  the 
p r i o r i t y  is s a t i s f i e d .  H o w e v e r ,  c u r r e n t  D e p a r t m e n t  of the I n t e r i o r  
o f f i c i a l s  b tve a l s o  m a d e  it c l e a r  t h a t  t h e y  b e l i e v e  t h e i r  a u t h o r i t y  
to b e  m u c h  . o r e  e x p a n s i v e  t h a n  m e r e  c l o s u r e  a u t h o r i t y .

T h i s  is an  o p t i o n  t h at, of n e c e s s i t y ,  Is b e i n g  d i s c u s s e d  w i t h  
f e d e r a l  o f f i c i a l s  b o t h  for the t i m e  p e r i o d  b e t w e e n  .Tuly 1 a n d  the 
e f f e c t i v e  d a t a  of a c o n s t i t u t i o n a l  a m e n d m e n t ,  a n d  in t h e  e v e n t  an 
a m e n d m e n t  d o e s  n o t  p a s s  the L e g i s l a t u r e  o r  t h e  v o t e r s .  B e c a u s e  it



••ally could result in • fadaral takeover of fish and wildlife 
management however, 1C la not tha prafarrad option.

* uaa currant management tools -- seasons, bag linlta. aaaa- 
day (or avan two-day) airborne prohibitions, etc. -- creatively to 
benefit thoaa aoat dependant on flah and wlldllfeT

soma peopla point to tha fact that prior to tha state's 1978 
atatuta giving nubalatanca uaaa a priority, tha Boarda of Flaharlaa 
and Game had tha authority to provide for aubaiatance uaaa ualng 
tha traditional ragulatory toola of methods and means. They argue 
that in order to make tha atata approach coneiatent with ANILCA, 
thaaa traditional ragulatory toola could ba employed to explicitly 
favor rural raaldanta. Any direct attempt by tha boarda to 
Implement auch a priority through ragulatlona would ba aubject to 
tha aame constitutional challenge aa tha rural preference atruck 
down in McDowall. In addition, ANILCA only ataya tha fadaral 
raaponaibillty for providing tha aubaiatance priority by rural 
raaldanta on fadaral landa if tha atata haa, in lawa of general 
applicability, tha aama definition of and priority for aubaiatance 
aa tha fadaral law. Simply ualng traditional management toola 
would not aatlafy that requirement of ANILCA, again running tha 
riak of a fadaral takeover.

%
* Challenge tha ANILCA aubaiatance priority for rural 

raaldanta and/or Congress' power to require auch a priority on 
constitutional grounds?

Tha adalniatratlon doaa not aupport this option primarily 
bacauaa wa aupport tha rural aubaiatance preference contained in 
ANILCA and ballava an attempt to challenge that priority ia not 
warranted, such a challenge would probably ba baaed on tha grounds 
that tha ANILCA priority violates 1) equal protection, applicable 
to fadaral statutes under tha dua process clausa of tha Fifth 
Amendment to tha Unltad States Constitution, and 2) tha atatahood 
compact, with respect to tha flrat argument, tha fadaral constitu­
tion has a much more deferential equal protection taat than tha 
Alaska Constitution, and tha atata is not considered to have vary 
strong lagal arguments. With respect to tha second argument, a 
unanimous u n ite d  States supreme Court ruled in 1976 that tha 
fadaral government has tha constitutional authority to regulate 
flah and wildlife on federal landa.

* Amend the Alaska Constitution to authorize a subslstanca 
priority for Alaaka Natives.

Although many of the rural raaldanta who moat rely on flah and 
wlldllfa for their economic and cultural well-being are Alaska 
Natives, there are also m ny non - N a t i v e  rural residents who depend 
on tha aama flah and wlldllfa. Tha administration does not aupport
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a Native only preference. Further, auch*a priority would not be 
consistent with ANILCA.

* Amend ANILCA to authorize a subsistence preference for 
Alaska Natives.

The same position as above applies to this option.

V. The administration1s preferred approach

In McDowell, the Alaska supreme Court struck down the state's 
subsistence priority for rural residents because it violated 
article VIII of the Alaska Constitution. It did not rely on any 
provisions of the federal constitution in striking down the 
subsistence priority for rural residents. Accordingly, the Alaska 
constitution can be amended to make constitutional the subsistence 
priority by rural residents struck down in McDowell.

Amending the state constitution is the cleanest way to allow 
the state to again be consistent with ANILCA and provide a 
subsistence priority by rural residents, such an amendment would 
ensure that the state would retain management of fish and wildlife 
on federal land, » joal which played a major role in the statehood 
movement. In addition, it would permit the state to ensure that 
rural residents most reliant on fish and wildlife have the 
necessary opportunities to take those resources when needed. The 
state has attempted to do so for more than 10 years now, only to 
ba stymied by one court decision after another. By authorizing a 
subsistence priority for rural residents in the Alaska Constitu­
tion. tha stote would have clear authority to finally implement 
what has been state policy for more than a decade.

V I . further Discussion and Considerations

A. The amendment and its effect.

The governor has proposed a constitutional amendment 
which would authorize the limitation of subsistence uses of fish 
and wildlife to rural residents. Such uses already can be the 
subject of a priority under the current article v m ,  section 4, 
which authorises "preferences among beneficial uses." The proposed 
section 19 would be added to article VIII, and would read:

Nothing in this constitution prohibits the 
Legislature from limiting the taking of fish and 
wildlife for subsistence uses to rural residents, 
and from providing for the allocation of that taking 
among rural residents on the basis of local or 
community residents, availability of alternative 
resources, and customary and direct dependence on



a flah or game population m  tha aainatay of 
llvalihood.

Tha wording of tha proposed raaolution makes claar that:

Tha lntant of tha amendment proposad by thla 
raaolution la to validate, ratify, and ralnatata any 
provlalons of [tha 1986 atata aubalatanca law] and 
of any regulations adoptad [thereunder], which 
otharwlaa might hava to ba daclarad Invalid undar 
tha Alaaka Supraaa Court'a daciaion In McDowall v. 
Stata, 785 P.2d 1 (Alaaka 1989), and to axplicitly 
ravaraa tha affact of tha McDowall daciaion aa to 
thoaa provlaiona and ragulatlona.

If thla raaolution paaaaa tha Lagiulatura and in tha November 
ganaral alaction, tha atata would ba authorlzad to hava laglalatlon 
conalatant with AMILCA and tha laglalatlon which waa anactad in 
1986 would ba validatad ratroactivaly, rathar than raquiring 
raanactmant. Tha prlnclpla of ratroactlva validation la accaptad 
In caaalaw from othar Jurisdictions, and haa b^rn notad by tha 
Alaaka suprama Court in Matthawa v. Quinton, 362 P.2d 932, 938 
(Alaaka 1961).

B. What happana between July 1 and tha ganaral alaction?

If thla raaolution past'ts tha Legislature, tha state 
could aak tha Alaaka Suprama Court for an axtanaion of the atay in 
McDowall until aftar tha Novambar ganaral alaction raaulta ware 
certified. The juatification for tha raquaat would be that, if tha 
amendment doaa paaa in tha ganaral alaction, the disruption* and 
start-up coata for a contingency plan which would only ba effective 
from July 1 through tha ganaral alaction would not ba in tha beat 
intareata of tha atata.

Tha court may not ba receptive to auch a request, since 
in a February 26, 1990, order denying a request that tha current 
atay ba vacated, tha court stated:

Tha etay entered on January 5, 1990, will
empire on tha close of buainasa July 1, 1990.
Intensions to tha atay will not ba granted.

Tha court may hava been indicating that the state must face 
up to the consequences of the McDowell decision. The comment, 
however, was made in a context in which no party had asked for an 
extension of the atay. It la possible that if a constitutional 
amendment did pass tha Legislature, tha court might consider an 
extension. At the same time, we cannot rely on an extension of 
tha atay. Thus, a contingency plan will hava to ba developed which 
would apply from July 1 until after tha Novambar election, in tha
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avant the atay were not continued. .The atata ii currently 
participating in tha fadaral contingancy planning procaaa.

c. Tha amendment'a ralationahip to tha Kanaitza problem.

Tha prcpoaad ^ c n d m e n t  only attampta to raaolva tha 
problam craatad by tha aupreme court*a daciaion in HcDowall, which 
;:oncluaivaly pracludaa tha atata from having a law that ia 
conalatant with tha dafinition of and priority for aubaiatance uaaa 
in ANILCA. Thia imminently thraatana tha unifiad aanagemant ao 
naceaaary for tha walfara of tha fiah and wildlifa in Alaaka and 
for thoaa who uae thoaa raaourcaa. Tha propoaad amendment doaa 
not attempt to addraaa other aubaiatance iaauaa, auch aa tha 
inconaiatancy of tha atata'a dafinition of "rural*1 and Congraaa'a 
uaa of that term in ANILCA, aa identified by tha ninth circuit 
court of appaala in Kanaitza Indian Tribe v. atata, 860 f.2d 312 
(9th Cir. 1988).

In that caaa, tha court held that tha atata'a currant 
definition of "rural area" found in AS 16.05.940(25) la not 
conalatant with tha uaa of tha tarn "rural" in ANILCA. Tha atata 
had defined "rural area" aa:

a community or urea of tha atata in which tha 
noncommercial, cuatcmary, and traditional uaa of 
flah or game for paraonal or family conaumption la 
a principal characterlatic of tha economy of tha 
community or area.

Tha ninth circuit concluded that focuaing on tha economy 
of tha community or area waa not conalatant with Congraaa'a intent. 
It baaed ita view on what it con* .dared tha "common aanaa" meaning 
of "rural" aa being connected to population lavala and denaltlee. 
If tho propoaad conatitutlonal amendment paaaea, it would not 
raaolva tha "rural" laaua; unlaaa tha propoaad conatitutlonal 
amendment paaaaa, howavar, tha atata cannot avan attaapt to achiava 
conaiatancy between ita definition of "rural" and tha fadaral ona.

Ivan 1£ tha McDowall daciaion had not baan laauad, it 
would atlll ba prematura to conaldar changing atata law to define 
"rural" in a way which would ba conalatant with ANILCA. Although 
tha ninth circuit aald tha atata definition waa not conalatant, it 
did not say what tha term "rural" in ANILCA meant, and gave tha 
atata no clear guidance aa to how tha atata dafinition should ba 
amended to raka it conalatant with ANILCA. Tha meaning of "rural" 
in tha fadaral law la currently tha aubjact of fadaral dlatrlct 
court procaadlnga in tha Kanalt2a caaa. Until that litigation 
providaa more guidance aa to what would ba conalatant with ANILCA, 
it would ba inappropriate to try to amend atata law to match the 
fadaral law. At thia point, of couraa, tha atata doaa not avan
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have tha authority to define aubaiatanca* in '.am a of rural raal­
danta, quit# apart fro* refining tha "rural" dafinition.

If thla conatitutlonal aaendaant paaaaa, tha atata will 
in tha awonwhila hava gathered mora information about tha acopa of 
tha tar* "rural" in ANILCA through tha fadaral dlatrict court caaa. 
A raaaonad daciaion can than ba made whathar tha baat couraa la to 
rapaal the atata dafinition, raplaca tha atata dafinition with 
anothar dafinition, or attempt to aaand ANILCA to raflact tha atata 
dafinition in tha fadaral law.

D. Savarablllty

If tha conatitutlonal aaandaant validating tha 1986 
aubaiatanca law doaa not paaa, tha ANILCA atandarda will apply to 
fadaral land in tha atata. Howavar, what tha rulaa would ba for 
atata and privata landa dapanda on tha quaation of aavaroblllty.

Undar McDowall, tha linltation of tha aubaiatanca 
priority to only rural raaldanta in tha 1986 atata law la invalid 
on atata and privata landa. Howavar, tha court did not dacida 
whathar tha remainder of tha 1986 law, including tha priority of 
aubaiatanca uaaa over other uaaa, ia alao invalid.

Tha baaic quaation ia whathar tha Laglalatura would hava 
lntandad tha aubaiatanca mandate and priority to ra*ain in affect 
if tha claaa of aubaiatanca uaara includad all Alaakana. in that 
avant, hunting by nonraaldanta and aport and commercial fiahing 
would hava to ba eliminated bafora aubaiatanca uaaa (open to all 
Alaakana) on any fifth atock or go*a population could ba cut back. 
(Tha aubaiatanca u'.oa would ba aubjact to raaaonabla regulation, 
howavar, without requiring other uaaa ba allalnatad.)

If tha Laglalatura would hava lntandad that the reat of 
the law fall if the rural limitation ware invalid, than tha boarda 
would not ba required to authorize aubaiatanca fiahing and hunting 
(opan to all Alaakana), and would not ba required to give it a 
priority. Tha boarda could in thalr diacratlon, howavar, authorize 
aubaiatanca and giva it a priority, in any given altuatlon.

Thla quaation will probably be preaented to the auperior 
court whan tha caaa raturna there fro* tha auprama court.



CONSTITUTION
OF THE

STATE OF 
ALASKA

Stephen McAIpine 

Lieutenant Governor



A r t i c l e  V m

Natu ra l  Resources
Section 1 - Statement of Policy.
It is the policy o f  the State to encourage the settlement o f  its land and the 
development o f  its resources by making them availab le fo r maximum use 
consistent with the public interest.

Section 2 • General Authority.
The legislature sha ll provide fo r the utilization , development, and con­
servation o f  a ll natura l resources belonging to the State, including land 
and waters, fo r the m axinum  benefit o f its people.

Section 3 - Common Use.
W herever occurring in their natural state, fish, w ild life , and waters arc 
reserved to the peop le fo r common use.

Section 4 - Sustained Yield.
Fish, forests, w ild life , grasslands, and a ll o ther rcp len ishab le resources 
belonging to the State sha ll be utilized, developed, and maintained on the 
sustained yie ld princip le , subject to preferences among beneficial uses.

Section 5 - Facilities and Improvements.
The legislature may provide fo r f.arili'ies. improvements, and se rv i:c r to 
assure g reater u tilization , development, reclamation , and settlement c f 
lands, and to assure fu lle r utilization and development o f  the fisheries, 
w ild life , and waters.

Section 6 .  State Public Donnin.
Lands and interests therein, include® submerged and tidal lands, pos- 
scv-ed uraocju irtfd by the State, and r.o» "i-cd o r  intended exclusively fc< 
governmental purposes, ccnstifite  the -ate public domain. P ic  IcgtM j. 
lu re  .dtall provide fo r  the selection j f  l . v ' s  granted to the fit ite by dm 
I fn i'sd  States, and fo r the '»dmiiii«trntir» t f the ss.M? ; uWic domain.

Section  7 - Spec ia l Pu rpose  Sites.
The leg is la tu re may provide fo r the acquisition « f sites, is. and areas 
o f  natu ra l beauty o r o f  historic, cu ltu ra l, recreationa l, " f : cientific value 
It may reserve them from  the public domain and p r / v J c  O r  ad­
m in istration and preservation fo r the use, en joyment, rnd  "  e ll.irc  ot tin: 
peop le .

Section 8 • Leases.
The leg is lature may provide fo r the leasing o f, and the iis ifM ic  o f p e r­
mits fo r exp loration o f, an1' part o f the public domain o r ir.ierest there­
in. subject to reasonab le concurrent uses. Leases .and perm its shall 
provide, among other conditions, fo r payment by the party at fru it fo r 
damage o r  in ju ry  arising from  noncompliance with terms governing on- 
current use, .and fo r fo rfe itu re  in the event ot breach o f  conditions.



Section 9 - Sales and Grants.
Subject to the provisions o f  this section, the legislature ".ay  provi J<* .‘or 
the sale o r grant o f  state lands, o r interests ihcrcin, m. t < st.ihlish sale:: 
procedures. A ll sales o r grants shall contain such rcservat-. ns to the S’ n c  
n f a ll resources as mav be required by Congress o r the State and shall 
provide fo r access to these resources. Reservation o f  accc.>s shall not un­
necessarily impair the owners’ use, prevent the contro l o f  trespass, o r 
preclude compensation fo r damages.

Section LO - Public Notice.
No disposals o r leases o f  state lands, o r interests therein, shall be made 
without p rio r public notice and other safeguards o f the public interest as 
may be prescribed by law.

Section 11 • Mineral Rights.
Discovery and appropriation shall be the basis fo r establishing a right in 
those m inerals reserved to the State whtch, upon the date o f ratification 
o f this constitution by the people o f A laska, were subject to location 
under the federal m ining laws. P rio r discovery, location, and filing, as 
prescribed by law, sha ll establish a p rio r right to these m inerals and also 
a p rio r right to perm its, leases, and transferable licenses fo r their extrac­
tion. Continuation o f  these rights sha ll depend upon the perform ance c f 
annual labo r, o r the payment o f fees, rents, o r royalties, o r upon other 
requirements as may be prescribed by law. Surface uses o f  land by a 
m inera l claimant sha ll be lim ited to those necessary fo r the extraction o r 
basic processing o f  the m inera l deposits, o r  fo r both. D iscovery and ap­
p rop riation shall initiate a right, subject to further requirements o f  law, 
to patent o f  m inera l lands i f  authorized by the Slate and not prohibited 
by Congress. The provisions o f this section shall app ly to a ll other 
m inerals reserved to the State which by lav are declared subject to ap­
propriation .

Section 12 • Mineral Leases and Permits.
The legislature shall provide fo r the issuance, types and terms o f  leases 
fo r coal, o il, gas, o il shale, sodium , phosphate, potash, su lfu r, pumtcc. and 
other m inerals as may be prescribed by law. Leases and perm its giving 
the exclusive right o f  exp loration fo r these m inerals fo r specific periods 
and areas, subject to reasonable concurrent -o lo ra tion  as to different 
classes o f  m inera ls, may be authorized by law. . ike leases and permits 
giving the exclusive right o f prospecting by geophysical, geochemical, and 
s im ila r methods fo r a ll m inerals may also be authorized by law.

Section 13 - Water Rights.
A ll surface and subsurface waters reserved to the peop le fo r common 
use, cxcepi m inera l and medicinal waters, arc subject to appropriation .
P rio rity  o f  app ropria tion  sha ll give p rio r rick :. Except fo r public ••.:<cr 
supply, an app ropria tion o f  water 'b a ll b>‘ lim ned to -ta tcd  purposes and 
subject to preferences among beneficial uses, concurrent o r otherw ise, 
as prescribed by law, and to the general reservation o f fish -ml w ild life .



Sectioa 14 - Access to Navigub'e Waters.
Free access to the navigable o r public water, o f  the State, ss defined by 
the legislature, sha ll not be dented any citizen o f the United States o r resi­
dent o f  the State, except that the legislature may by gene*il law regulate 
and lim it such access fo r other beneficial uses or public r  .rpesrs .

Section 15 • No Exclusive Right o f Fishery.
No exclusive right o r  special privilege o f fishery shall be created o r 
authorized in the natural waters cf 'lie State. This section d 'cs not restrict 
th . power o f the State to lim it entry into any fishery for purposes o f  
resource conservation, to prevent econom ic distress among fishermen 
and those dependent upon them fo r a live lihood and to promote the ctfi- 
cicnt development o f  aquaculture in the State. [Amendment approved 
August 2 2 ,19 72  • E ffective October 14. 1972]

Section 16 • Protection of Rights.
No person shall be invo luntarily divested o l his right to the use o f waters, 
his interests in lands, o r  improvements affecting cither, except fo r a su­
pe rio r beneficial use o r public purpose and then on ly *vith just compen­
sation and by operation o f  law.

Section 17 • Uniform Application.
Laws and rcgu lztions governing the use o r disposal o f  natural resources 
sha ll app ly equally to a ll persons s im ila rly  situated with reference to the 
subject m atter and purpose to be served by the law o r  regulation.

Section 18 • Private Ways of Necessity.
Proceedings in em inent domain may be undertaken fo r private w?ys o f 
necessity to perm it essential access fo r extraction o r utilization o f  resou r­
ces. Just compensation sha ll be made fo r property taken o r fo r resultant 
damages to other p rope rty  rights.
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PUBLIC LAW 96-4S7-DEC. 2, 19̂

Public Law 9<W87 
96th Coofm c

An Act
f t  arrrfda hr the ieai<ntt1nn tad oooeerrada* of aartMa pohtk lea* la the Stata Mdadla* tha dad r^"* *  « **  M tha lUftnal Pvfc. N a ^ l  WUdMa latara. National Poraat. National WQd tad Hhera and National VlUarnaaa Praeanmtioe SyeLrnsa, tad hr Khar r T i i n

Ar U anactmd by tha SanaU  and Houm  o f lUprm tntattvm  o f tha UnitadStaM a o f Am erica in Congrmt atmmhUd,
SacnoK  1. Thia Act may ba d u d  aa tha “Alaaka National Intaraat Linda Cooaarvatioo Act".
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Saa. 19L See. IM.Saa 191 Mapa
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TTTU V—NATIONAL POBST SYSTEM

•aa ML AidMaa la a l d b  aat^aa Saa M l MMtefaad aMaral laaaiag <•aa ME. MM^barM AdwdraNy Mand Nartaail Mawaaaarxa •aa M l OgaAoad^lhM r. tf.aMa M MMty IJardi and Admiralty Uaed Naboaal
■aa M l ffcknrtaa m aaMaaal hraat laadi la AkMta.
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94 STAT. 2372 PUBLIC LAW 96-437—DEC. 2, 1980
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FROM

TO: All Legislators 

Representativ 

April 3, 1990

Jacko, Jr

SUBJECT: HJR 74 (Constitutional Amendment for Subsistence)

As most of you know, earlier this session I introduced a 
resolution that proposes to amend the State Constitution to 
allow for a subsistence preference. As many of you are also 
aware it has been pegged by the media and other legislators as 
a very "divisive" issue.

I've disagreed with that statement from the start, which is 
why I am happy to pass along to each of you a copy of the poll 
that the Dittman Research Corporation of Anchorage conducted 
during March. In a random telephone survey, 547 Alaskans were 
contacted and 51 percent of the respondents supported the 
constitutional amendment.

Also attached is a copy of the Associated Press story that 
reporter Brian Akre wrote about the poll. Please note the 
last three paragraphs of the article, which list the 
percentages in favor of a constitutional amendment, by 
geographic region and by political party.

In January, M a r k  Hellenthal and Associates conducted a similar 
poll and contacted 606 people statewide. The numbers were even 
more conclusive, 68.6 percent of those contacted support a 
rural priority. The poll asked the following question: "Until 
December, Alaska law defined subsistence use as providing a 
priority for rural Alaskans over urban Alaskans. Do you favor 
or oppose providing a priority for rural Alaskans in the 
taking of fish and game for subsistence use?"

I would appreciate your letting me know if you need futher 
information on suosistence and if I can count on your vote.

Thanks for your support.
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O O V E R N O R  C O U P E R  H A S  P R O P O S E D  A N  A X E M O M E M T  T O  A L A S K A ' S  C O M S T 1 T U T I O M  U H l C X  

W O U L D  A L L O W  P R E F E R E N C E  T O  R U R A L  R E S I D E N T S  I N  T H E  T A K I N G  O F  F I S H  A N D  G A M E .  

0 0  Y O U  S U P P O R T  O R  O P P O S E  S U C H  A N  A M E N D M E N T ?

D E M O G R A M j f i L - ' * U N S U R E S U P P O R T O P P O S E

T O T A L ^ j •• • 1 5 X 5 1 X 3 4 %

L O C A T I O N

R U R A L ....................... 1 2 t 6 9 % 2 0 X

C E N T R A L .................. 6 X 4 7 % 4 6 %

S O U T H C E N T R A L . . . . 2 1 X 4 7 X 3 3 X

A N C H O R A G E .............. 1 4 X 4 7 X 3 8 %

S O U T H E A S T .............. 2 2 X S 5 X 2 3 %

A G E

1 8 * 2 0  Y R S  O F  A G E m 4 7 X 3 1 %

ZS- A O .......... 1 4 X S 6 X 3 0 %

A l * 5 5 . . . . . . . . . . . 1 2 X 4 8 X 4 1 X

5 6 +  Y E A R S  O F  A G E 2 2 X 4 1 X 3 6 X

S E X

K A L E ......................... 1 3 X 4 7 X 3 9 %

F E M A L E ..................... 1 7 X S A X 2 9 %

I N C O M E

N O  R E S P O N S E .......... 3 3 % 4 8 X 1 8 %

T O  2 0  0 0 0  I N C O M E 1 7 4 S I X 1 2 %

1 2 0 * 1 0 , 0 0 0 ............ 1 9 X 4 6 X 3 4 %

W O - 6 0 , 0 0 0 ............ 1 0 X ssx 3 5 %

$ 6 0 , 0 0 0 * ................ 1 0 X S I X 3 9 %

D O  Y O U  W O R K  F O R

F E O E R A L  G O V T . . . . 9 X 5 9 X 3 2 %

S T A T E  G O V T ............ 8 X 6 0 % 3 2 X

L O C A L  G O V T ............ 1 3 X 57% 3 0 %

P R I V A T E  S E C T O R . . 1 6 X S O X 3 4 %

H O T  I N  W O R K F O R C E 1 8 3 4 2 % 4 0 %

V O T E R  

R E G I S T R A T I O N  

D E M O C R A T ................ U X 3 8 % 2 6 %

REPUBLICAN............ 1 3 X 4 S X 4 3 %

N O N - P A R T I S A N . . . . 1 5 X 4 9 % 3 S X

N O T  R E G I S T E R E D . . 2 1 X 5 4 X 2 4 X

T I M E  I N  A L A S K A

U N D E A 1 Y R  I N  C O M M O X 4 2 % 3 8 %

1 * 4  Y E A R S .............. 1 0 X 6 2 % 2 7 %

5 * 9  T E A R S .............. 1 3 X S S X 3 2 %

1 0 - 1 4  T E A R S .......... 1 S X 3 2 % 3 4 %

1 5 *  T E A R S .............. 1 7 X 4 7 X 3 6 %

O I T T M A N  R E S E A R C H  C O R P O R A T I O N  M A R C H  1 9 9 0  f v » 5 4 7

M»= R 28 ’90 20: “ I 2437172 PTTTTJZI



Poll finds 
support for 
amendment

JUNEAU (A P)—A majority of 
Alaskans support Gov. Steve Cow- 
per's proposed constitu tiona l 
amendment to/etaln the state's ru­
ra l preference fo r subsistence 
fishing aiA hunting, according to a 
recent statewide poll.

The poll conducted by Dittman 
Resoarci. Corp. o f Anchorage 
showed 51 percent of the respon­
dents supported the a mendment, 34 
percent were opposed and 15 per­cent were undecided.

The results do not indicate that 
the issue has sharply divided Alas­
kans. as some lawmakers predict it 
will, pollster Dave Dittman said Friday.

" I  just don't see it as being that 
divisive," he said. "Tbere's just not that strong an opposition to it, but 
there's not that sfrong support 
either at 51 percent. I think It’s 
something folks would rather not 
worry about."

The random telephone survey ot 
547 AJsskans was conducted March 
13-18. It has a error margin of plus 
or minus 4.5 percent.

The subsistence question was ooe 
of 28 questions on a monthly survey 
that Dittman conch'cts for a variety 
of clients. No cllcn'. sponsored the

(See POLL, P t go A-7)

Fairbanks Dally News-Mlner, Fairbanks, Alaska, Sunday, April 1,1990—A-7

POLL: 51 percent favor rural preference
(Continued from P tgc A -l) 

subsistence question, Dittman 
said.

The Legislature is considering 
several subsistence measures in 
response to a recent Alaska Sup­
reme Court ruling. The court ruled 
the state subsistence law was un­
constitutional because it provided a 
preference to rural residents.

Federal law, however, requires a 
rural preference. Cowper has prop­
osed changing the state Constitu­
tion to allow that preference. If two- 
thirds of the House and Senate 
agrees, the measure will be refer­
red to voters in November.

Should the Legislature fa il to 
come up with a solution, the federal 
government may assume manage­
ment of fish ;,nd game on its lands 
within Alaska as early as summer, 
officials say.

Cowper reacted cautiously to the 
poll results.

"This trend looks good, but it’s 
very early and the public hasn't 
really heard the arguments on both 
sides,”  he said. "The amendment 
just keeps the status quo. and my
Sess is that most people are satis- 

d to keep things as they are."
Rep. George Jac..o, D-Pedro 

Bay, introduced a measure similar 
to Cowper's. He said he also was 
pleased wilh the poll.

“ I'm actually thrilled," he said. 
"The numbers look good. The next

thing to do is to get the resolution 
out of the House."

Sen. Johnc Binkley, who supports 
Cowper’s proposal, said he was not 
surprised by the results. " I  think 
it's encouraging. It shows the 
majority of Alaskans support the 
system of aubsir ence that we 
have."R ep . R am on a  B a r r e s ,  an 
A nchorage R ep ub lic a n  who 
opposes solving the problem with a 
constitutional amendment, said it's 
too s^rly in the debate for a poll to 
have much meaning.

"There's not been a great de-’ of 
discussion statewide,”  she saiu 
"Only now are the sports groups 
getting Involved."

Two factors may have affected 
the poll's results.

Respondents were asked if tl»ey 
would support or oppose Cowper’s 
amendment "which would allow 
preference to rural residents in the 
taking of fishandgame.' iheques- 
tion did not specifically mention 
"subsistence" and did not provide 
any further information.

" I don’t think people understood 
the question," Barnes said. “ Wlvn 
it’s explicit, they're very opposed 
to amending the Constitution."

The poll also was not limited to 
registered voters or those most 
likely to vote. But Dittman said 
generally about 96 percent of those 
who respond to such telephone sur­
veys in Alaska are registered.

According to the poll, support for 
the amendment is strongest among 
rural residents—89 percent in favor 
compared with 20 percent opposed. 
It was weakest in the Fairbanks- 
Interior region—47 percent in favor 
compared with 48 percent opposed.

Anchorage was 47 percent in 
favor and 38 percent opposed, 
Southcentral had 47 percent In 
favor and 33 percent opposed, and 
Southeast residents favored the 
measure 55 percent to 23 percent.

Support among Democrats was 
stronger than among Republicans. 
Democrats favored the amend­
ment 58 percent to 28 percent, whlJe 
.'•publicans were split 45 percent 
In . vor and 43 percent opposed. 
Non-partisans favored the mea­
sure 49 percent to 35 percent.
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Mr .  C h a i rm a n ,  members o f  t h e  c o m m i t t e e ,  my name i s  

J u l i e  K i t k a  and I  am t h e  p r e s i d e n t  o f  t h e  A l a s k a  F e d e r a t i o n  

o f  N a t i v e s .  On b e h a l f  o f  t h e  AFN B o a r d  o f  D i r e c t o r s ,  we 

v e r y  much a p p r e c i a t e  t h i s  o p p o r t u n i t y  t o  t e s t i f y  i n  s u p p o r t  

o f  t h e  p r o p o s e d  amendmen t t o  t h e  A l a s k a  C o n s t i t u t i o n .

As y o u  know , l a s t  De cembe r  t h e  A l a s k a  Sup reme C o u r t  

r u l e d  b y  a v o t e  o f  f o u r  t o  o n e  i n  M cD ow e l l  v .  S t a t e  t h a t  t h e  

A l a s k a  C o n s t i t u t i o n  p r o h i b i t s  t h e  L e g i s l a t u r e  f r o m  e n a c t i n g  

l e g i s l a t i o n  p r o v i d i n g  r u r a l  A l a s k a  r e s i d e n t s  a s u b s i s t e n c e  

h u n t i n g  a nd  f i s h i n g  p r i o r i t y  o v e r  o t h e r  r e s i d e n t s .  W h i l e  

AFN b e l i e v e s  t h a t  M cD ow e l l  was d e c i d e d  i n c o r r e c t l y ,  t h e  

A l a s k a  Sup reme C o u r t  i s  t h e  f i n a l  a r b i t e r  o f  t h e  i n t e n t  o f  

t h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  d e l e g a t e s  em b o d i e d  i n  

t h e  A l a s k a  C o n s t i t u t i o n .  C o n s e q u e n t l y ,  u n t i l  t h e  t e x t  i s  

amended ,  t h e  M cD ow e l l  d e c i s i o n ' s  i n t e r p r e t a t i o n  o f  t h e  

A l a s k a  C o n s t i t u t i o n  s t a n d s .

I n  c o n s i d e r i n g  w h e t h e r  t o  amend t h e  A l a s k a  C o n s t i t u t i o n  

t o * g r a n t  t h e  L e g i s l a t u r e  t h e  a u t h o r i t y  t h e  A l a s k a  Sup reme  

C o u r t  h a s  s a i d  t h e  L e g i s l a t u r e  l a c k s ,  i t  i s  i m p o r t a n t  t o  

r e c o g n i z e  t h e  Sup reme C o u r t ' s  l i m i t e d  r o l e  i n  d e v e l o p i n g  

p u b l i c  p o l i c y .

I n  Me Dowel .1. t h e  A l a s k a  Sup reme  C o u r t  d i d  n o t  d e c i d e  

t h a t  p r o v i d i n g  r e s i d e n t s  o f  r u r a l  a r e a s  u s u b s i s t e n c e  

h u n t i n g  and f i s h i n g  p r i o r i t y  i s  a bad p o l i c y .  R a t h e r ,  t h e  

C o u r t  h e l d  t h a t ,  i n  t h e  o p i n i o n  k. a m a j o r i t y  o f  t n e



J u s t i c e s ,  i t  i s  a p o l i c y  t h e  L e g i s l a t u r e  p r e s e n t l y  h a s  no 

a u t h o r i t y  t o  im p l e m e n t .

T h i s  d i s t i n c t i o n  i s  i m p o r t a n t  b e c a u s e ,  i f  t h e  

L e g i s l a t u r e  and t h e  A x a s k a  e l e c t o r a t e  b e l i e v e  t h a t  a 

s u b s i s t e n c e  p r i o r i t y  i s  good  p u b l i c  p o l i c y ,  t h e r e  i s  

s u b s t a n t i a l  p r e c e d e n t  f o r  am end in g  t h e  s t a t e ' s  c o n s t i t u t i o n  

t o  p r o v i d e  t h e  L e g i s l a t u r e  a u t h o r i t y  t o  e n a c t  o n e .  The  1972 

c o n s t i t u t i o n a l  amendmen t a u t h o r i z i n g  t h e  L e g i s l a t u r e  t o  

l i m i t  e n t r y  t o  A l a s k a ' s  f i s h e r i e s  i s  t h e  m o s t  w e l l - k n o w n  

e x a m p l e .

I n  1986, t h e  L e g i s l a t u r e  ( t h r o u g h  e n a c tm e n t  o f  

c h .  52 SLA 1986) d e t e r m i n e d  t h a t  e s t a b l i s h i n g  a r u r a l  

s u b s i s t e n c e  p r i o r i t y  i s  t h e  p u b l i c  p o l i c y  t h a t  b e s t  a d v a n c e s  

t h e  i n t e r e s t s  o f  a l l  A l a s k a n s .  W h i l e  t h e  AFN B o a r d  s u p p o r t s  

t h e  L e g i s l a t u r e ' s  d e t e r m i n a t i o n ,  i t  i s  i m p o r t a n t  t o  

em p h a s i z e  t h a t  a r u r a l  r e s i d e n t  s u b s i s t e n c e  p r i o r i t y  i s  

A FN ' s  s e c o n d  p o l i c y  c h o i c e .

I n  1977 , AFN t e s t i f i e d  b e f o r e  C o n g r e s s  t h a t ,  i n  

a d d i t i o n  t o  a r u r a l  r e s i d e n t  p r i o r i t y ,  a n  A l a s k a  N a t i v e  

p r i o r i t y  i s  t h e  f a i r e s t  and  m os t  w o r k a b l e  way t o  a d d r e s s  t h e  

s u b s i s t e n c e  i s s u e .  See I n c l u s i o n  o f  A l a s k a  L a n d s  i n  N a t i o n a l  

P a r k .  F o r e s t . W i l d l i f e  R e f u c e .  and W i l d  and  S c e n i c  R i v e r s  

S y s t em s :  h e a r i n g s  on H.R. -9. e t  a l , ,  b e f o r e  t h e  Subcomm.

on G e n e r a l  O v e r s i g h t  and A l a s k a  Lands  o f  t h e  House  Comm, on 

I n t e r i o r  ar.d I n s u l a r  A f f a i r s ,  9 5 th  Cong , 1 s t  S e s s . ,  P a r t  

X I I  a t  -161-97 ( 1977) ( h e r e i n a f t e r  "House I n t e r i o r  H e a r i n g s ] .



An A l a s k a  N a t i v e  s u b s i s t e n c e  p r i o r i t y  i s  s u p p o r t e d  by 

more t h a n  h a l f  a c e n t u r y  o f  p r e c e d e n t .  B e tw een  e n a c tm e n t  o f  

t h e  f i r s t  A l a s k a  Game A c t  i n  1902 a nd  t h e  t r a n s f e r  o f  

a u t h o r i t y  t o  r e g u l a t e  h u n t i n g  and f i s h i n g  t o  t h e  new S t a t e  

o f  A l a s k a  i n  1960, C o n g r e s s  a f f o r d e d  N a t i v e s  a s u b s i s t e n c e  

p r i o r i t y .  See 48 U .S .C .  198 ( I n d i a n s  a nd  E s k im o s  a u t h o r i z e d  

t o  h u n t  f o r  f o o d  d u r i n g  c l o s e d  s e a s o n )  and  48 U .S .C .  199 

( I n d i a n s  and  E s k im o s  e x em p te d  f r o m  l i c e n s i n g  r e q u i r e m e n t s  t o  

w h i c h  o t h e r  r e s i d e n t  h u n t e r s  w e re  s u b j e c t ) .

A.nd c o n t r a r y  t o  much e r r o n e o u s  p o p u l a r  w i s d om ,  C o n g r e s s  

d i d  n o t  a b a nd o n  i t s  c om m i tm e n t  t o  p r o t e c t  N a t i v e  s u b s i s t e n c e  

h u n t i n g  and f i s h i n g  when i t  e n a c t e d  t h e  A l a s k a  N a t i v e  C l a im s  

S e t t l e m e n t  A c t  i n  197 1 .  A t  t h e  t i m e  ANCSA was e n a c t e d ,  

C o n g r e s s  was aw a r e  t h a t  t h e  B o a r d  o f  F i s h  and  Game was n o t  

p r o t e c t i n g  t h e  l e g i t i m a t e  i n t e r e s t s  o f  N a t i v e  s u b s i s t e n c e  

h u n t e r s  and  f i s h e r m e n .  C o n s e q u e n t l y ,  a l t h o u g h  s e c t i o n  4(b)  

o f  ANCSA e x t i n g u i s h e d  N a t i v e  " a b o r i g i n a l  h u n t i n g  o r  f i s h i n g  

r i g h t s  t h a t  may e x i s ^ , "  C o n g r e s s  d i d  n o t  a b a n d o n  i t s  

l o n g s t a n d i n g  c o n c e r n  t h a t  s u b s i s t e n c e  h u n t i n g  a nd  f i s h i n g  by  

A l a s k a  N a t i v e s  be p r o t e c t e d .

As you  know ,  b o t h  t h e  U .S .  S e n a t e  and  House o f  

R e p r e s e n t a t i v e s  p a s s e d  an ANCSA b i l l ,  a f t e r  w h i c h  a S e n a t e  

House C o n f e r e n c e  C om m i t t e e  b l e n d e d  t h e  t e x t  o f  t h e  tw o  b i l l s  

i n t o  t h e  v e r s i o n  o f  ANCSA e n a c t e d  i n t o  l a w .  S i g n i f i c a n t l y ,  

t h e  d e c l a r a t i o n  o f  p o l i c y  i n  t h e  S e n a t e  b i l l  s t a t e d  t h a t  o n e  

o f  t h e  p u r p o s e s  o f  ANCSA was t o  p r o t e c t  " N a t i v e  s u b s i s t e n c e  

h u n t i n g ,  f i s h i n g ,  t r a p p i n g  and g a t h e r i n g  r i g h t s . "  Sec



S. 35, s e c .  2 ( a ) ( 7 ) ,  92nd C o n g . ,  1 s t  S e s s . , ( 197 1 )  r e p r i n t e d  

a t  117 Cong . R e c . 38 ,920 ( 1 9 7 1 ) .  To im p l e m e n t  t h a t  p o l i c y ,  

s e c .  21 o f  t h e  S e n a t e  b i l l  d i r e c t e d  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  t o  d e s i g n a t e  p u b l i c  l a n d s  s u r r o u n d i n g  " n a t i v e  

v i l l a g e s  and g r o u p s "  a s  " s u b s i s t e n c e  u se  u n i t s . "  I n  

a p p r o p r i a t e  i n s t a n c e s ,  t h e  s e c t i o n  t h e n  r e q u i r e d  t h e  

S e c r e t a r y  t o  c l o s e  a u n i t  t o  h a r v e s t  " o t h e r  t h a n  b y  

r e s i d e n t s  o f  t h e  u n i t  f o r  s u b s i s t e n c e  p u r p o s e s . "

A t  t h e  r e q u e s c  o f  t h e  S t a t e  o f  A l a s k a ,  t h e  c o n f e r e e s  

d e l e t e d  b o t h  t h e  s t a t e m e n t  o f  p o l i c y  a nd  s e c .  21 o f  t h e  

S e n a t e  b i l l  f r o m  t h e  v e r s i o n  o f  ANCSA e n a c t e d  i n t o  l a w .  I n  

t h e i r  p l a c e ,  t h e  c o n f e r e e s  i n c l u d e d  t h e  f o l l o w i n g  l a n g u a g e  

i n  t h e  ANCSA C o n f e r e n c e  R e p o r t :

The S e n a t e  amendmen t t o  t h e  House  b i l l  p r o v i d e d  f o r  t h e  

p r o t e c t i o n  o f  t h e  N a t i v e  p e o p l e s '  i n t e r e s t  i n  and  u se  

o f  s u b s i s t e n c e  r e s o u r c e s  on  p u b l i c  l a n d s .  The 

C o n f e r e n c e  C o m m i t t e e ,  a f t e r  c a r e f u l  c o n s i d e r a t i o n ,  

b e l i e v e s  t h a t  a l l  N a t i v e  i n t e r e s t s  i n  s u b s i s t e n c e  

r e s o u r c e  l a n d s  c a n  and w i l l  be p r o t e c t e d  b y  t h e  

S e c r e t a r y  t h r o u g h  e x e r c i s e  o f  h i s  e x i s t i n g  w i t h d r a w a l  

a u t h o r i t y .  The S e c r e t a r y  c o u l d ,  f o r  e x am p l e ,  w i t h d r a w  

a p p r o p r i a t e  l a n d s  and c l a s s i f y  th em  i n  a m an n e r  w h i c h  

w o u l d  p r o t e c t  N a t i v e  s u b s i s t e n c e  n e e d s  and r e q u i r e m e n t s  

by  c l o s i n g  a p p r o p r i a t e  l a n d s  t o  e n t r y  by  n o n - r e s i d e n t s  

when t h e  s u b s i s t e n c e  r e s o u r c e s  o f  t h e s e  l a n d s  a r e  i n  

s h o r t  s u p p l y  o r  o t h e r w i s e  t h r e a t e n e d .  The C o n f e r e n c e  

Ctpmm: r r o o  o x n e c t s  b o t h  t h e  S e c r e t a r y  and t h e  S t a t e  _to



t a k e  a n y  a c t i o n  n e c e s s a r y  t o  p r o t e c t :  t h e  s u b s i s t e n c e  

needs  o f  t h e  N a t i v e s . ( Em ph a s i s  a d d e d . )

See C o n f .  Rep. No. 746, 92nd C o n g . ,  1 s t  S e s s .  a t  37 ( 1 9 7 1 ) .

When i t  e n a c t e d  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  

C o n s e r v a t i o n  A c t  i n  1980, C o n g r e s s  d e c i d e d  t o  e s t a b l i s h  a 

r u r a l  r e s i d e n t  p r i o r i t y  r a t h e r  t h a n  an  A l a s k a  N a t i v e  and 

r u r a l  r e s i d e n t  p r i o r i t y .  I t  d i d  so  f o r  o ne  r e a s o n :  t o  

e n a b l e  t h e  S t a t e  o f  A l a s k a ,  a c t i n g  t h r o u g h  t h e  B o a r d  o f  Game 

and  B oa rd  o f  F i s h e r i e s ,  t o  c o n t i n u e  t o  r e g u l a t e  t h e  t a k i n g  

o f  f i s h  and  game on a l l  l a n d s  and  w i t h i n  a l l  w a t e r s  w i t h i n  

t h e  S t a t e .

R e p r e s e n t i n g  t h e  S t a t e  a t  t h e  b e g i n n i n g  o f  C o n g r e s s '  

c o n s i d e r a t i o n  o f  AN ILCA i n  1977 , G o v e r n o r  Hammond t o l d  

C o n g r e s s  t h a t :

f i s h  a nd  w i l d l i f e  h a v e  l i t t l e  r e g a r d  f o r  b u r e a u c r a t i c  

b o u n d a r i e s  a n d ,  so f a r  a s  I  am c o n c e r n e d ,  t h i s  i s  

a r g um e n t  e n ough  i n  i t s e l f  a g a i n s t  s e g m e n t i n g  t h e  

managemen t o f  a s i n g l e  s p e c i e s  o r  p o p u l a t i o n  a c c o r d i n g  

t o  l a n d  o w n e r s h i p  o r  u s e r  g r o u p s .  S p l i t  managemen t  o f  

a s i n g l e  l i v i n g  r e s o u r c e  may make some m a r g i n a l  s e n s e  

i n  t h e  c o n t e x t  o f  p o l i t i c a l  s c i e n c e ;  b u t  i t  makes 

a b s o l u t e l y  no s e n s e  w h a t s o e v e r  i n  t h e  c o n t e x t  o f  

b i o l o g i c a l  s c i e n c e .

House I n t e r i o r  H e a r i n g s ,  P a r t  X I I  a t  4 17 ( o t v i t em e n t  o f  J a y  

Hammond) .

As so o n  as C o n g r e s s  a g r e e d  i t h  G o v e r n o r  Hammond's 

a r g u m e n t ,  t h e  S t a t e  s h i f t e d  i t s  g r o u n d  and u r g e d  C o n g r e s s



n o t  t o  r e q u i r e  i t  t o  im p l e m e n t  a N a t i v e  p r i o r i t y .  F o r  

e x a m p l e ,  a f t e r  a s s e r t i n g  t h a t  t h e  S t a t e  " s h o u l d  c o n t i n u e  t o  

be t h e  p r i m a r y  s t a t e w i d e  r e s i d e n t  f i s h  and w i l d l i f e  

m a n a g e r , "  R o n a l d  S o m e r v i l l e ,  an A l a s k a  D e p a r tm e n t  o f  F i s h  

and  Game em p lo y e e  s p e a k i n g  on  t h e  S t a t e ' s  b e h a l f ,  t o l d  

C o n g r e s s :  "As t h e  A l a s k a  N a t i v e  C l a im s  S e t t l e m e n t  A c t

s p e c i f i c a l l y  e x t i n g u i s h e s  a l l  a b o r i g i n a l  h u n t i n g  and  f i s h i n g  

r i g h t s ,  t h e r e  s h o u l d  be no e t h n i c  r i g h t s  r e e s t a b l i s h e d  

s p e c i f i c a l l y  o r  i n  p s e u d o  f o r m . "  A l a s k a  L a n d s :  H e a r i n g s  on

H .R . 1652. e t  a l . .  b e f o r e  t h e  Subcomm. on F i s h e r i e s  and 

W i l d l i f e  C o n s e r v a t i o n  and  t h e  E n v i r o n m e n t  o f  t h e  House Comm, 

on M e r c h a n t  M a r i n e  and F i s h e r i e s . 9 5 t h  C o n g . ,  1 s t  S e s s . ,

P a r t  1 a t  208 ( 1971)  ( s t a t e m e n t  o f  R o n a l d  S o m e r v i l l e ) .

C o n g r e s s  a d o p t e d  M r .  S o m e r v i l l e ' s  s u g g e s t e d  a p p r o a c h  

b e c a u s e  i t  a g r e e d  w i t h  G o v e r n o r  Hammond 's  c h a r a c c e r i z a t i o n  

o f  t h e  s u b s i s t e n c e  p r o b l e m ,  i . e .  t h a t  i /.e B o a r d  o f  F i s h e r i e s  

a nd  B o a r d  o f  Game had f a i l e d  t o  p r o t e c t  N a t i v e  and  n o n -  

N a t i v e  r e s i d e n t s  o f  r u r a l  a r e a s  f r o m  u n f a i r  c o m p e t i t i o n  f r o m  

u r b a n  h u n t e r s  and  f i s h e r m e n  f o r  a c c e s s  t o  t h e  i n c r e a s i n g l y  

l i m i t e d  h a r v e s t a b l e  s u r p l u s  o f  f i s h  s t o c k s  and  game 

p o p u l a t i o n s .

I n  e x p l a i n i n g  t h e  s i t u a t i o n  t o  C o n g r e s s ,  G o v e r n o r  

Hammond f i r s t  a c k n o w l e d g e d  " t h e  p e r c e p t i o n  t h a t  S t a t e  

r e g u l a t i o n  ha s  e i t h e r  f a v o r e d  u r b a n  h u n t e r s  t o o  much , o r  n o t  

f a v o r e d  r  a l  h u n t e r s  e n o ug h  when t h e  d i f f i c u l t  a l l o c a t i o n  

d e c i s i o n s  w e r e  made ." He t h e n  c o n c e d e d :



S t a t e  p o l i c y  u n d e r  t h i s  a d m i n i s t r a t i o n  has e x p l i c i t l y  

s t a t e d  t h a t  s u b s i s t e n c e  w i l l  h a ve  w i l l  h ave  p r i o r i t y  

when t h e r e  i s  a c o n f l i c t  and  a t h o r o u g h  r e v i e w  o f  

r e c e n t  f i s h  and w i l d l i f e  r e g u l a t i o n s  w i l l  show s c o r e s  

o f  c a s e s  w h e r e  t h e  l o c a l ,  r u r a 1 u s e r  has  been  f a v o r e d  

m  r e g u l a t i o n .  N e v e r t h e l e s s ,  t h e  p e r c e p t i o n  p e r s i s t s ,  

i n  some j u s t i f i c a t i o n . (Em pha s i s  a d d e d . 1 

House I n t e r i o r  H e a r i n g s ,  P a r t  X I I  a t  4 19 .

AFN r e l u c t a n t l y  a g r e e d  t o  s u p p o r t  C o n g r e s s '  d e c i s i o n  t o  

a d o p t  t h e  S t a t e ' s  s u g g e s t e d  a p p r o a c h  and  e s t a b l i s h  a 

s u b s i s t e n c e  p r i o r i t y  f o r  r u r a l  r e s i d e n t s ,  r a t h e r  t h a n  A l a s k a  

N a t i v e s  p l u s  r u r a l  r e s i d e n t s .  W h i l e  AFN c o n t i n u e s  t o  

s u p p o r t  t h a t  a p p r o a c h ,  i t  c o n t i n u e s  t o  d o  so r e l u c t a n t l y .

AFN s u p p o r t s  t h e  r u r a l  r e s i d e n t  s u b s i s t e n c e  p r i o r i t y  

b e c a u s e ,  i f  p r o p e r l y  im p l e m e n t e d  i n  good  f a i t h ,  a r u r a l  

r e s i d e n t  p r i o r i t y  c an  rem ed y  t h e  p r o b l e m  G o v e r n o r  Hammond 

i d e n t i f i e d .

A t  i t s  c o r e ,  t h e  s u b s i s t e n c e  p r o b l e m  i s  s im p l e :  t o o

many A l a s k a n s  a n n u a l l y  a t t e m p t  t o  h a r v e s t  t o o  f e w  f i s h  and 

t o o ' ' f e w  game a n im a l s .  T h a t  b e i n g  t h e  c a s e ,  t h e  A l a s k a  

L e g i s l a t u r e  has  tw o  o p t i o n 0 . I t  c a n  a l l o w  a n y  A l a s k a  

r e s i d e n t  who w i s h e s  t o  do so t o  h u n t  and  f i s h ,  " f i r s t - c o m e ,  

f i r s t - s e r v e d , "  u n t i l  t h e  h a r v e s t a b l e  s u r p l u s  o f  a p o p u l a t i o n  

o r  s t o c k  i s  t a k e n  a t  w h i c h  t i m e  t h e  h u n t i n g  o r  f i s h i n g  

s e a s o n  i s  c l o s e d .  O r i t  c a n  a l l o c a t e  *.a n t i n g  and f i s h i n g  

o p p o r t u n i t i e s  among A l a s k a  r e s i d e n t s  : n  a m anne r  t h a t  b e s e t



a d v a n c e s  w h a t  t h e  L e g i s l a t u r e  d e t e r m i n e s  i s  t h e  h i g h e s t  

p u b l i c  i n t e r e s t .

B e tw e e n  1960 and 1975 t h e  L e g i s l a t u r e  d e l e g a t e d  t h e  

B o a r d  o f  F i s h  and Game, and a f t e r  1976 t h e  B o a r d  o f  

F i s h e r i e s  a nd  B o a r d  o f  Game, n e a r  t o t a l  d i s c r e t i o n  t o  

a l l o c a t e  h u n t i n g  and f i s h i n g  o p p o r t u n i t i e s  i n  w h a t e v e r  

m anne r  t h e  B o a r d s  t h o u g h t  a p p r o p r i a t e .  D u r i n g  t h o s e  y e a r s ,  

t h e  B o a r d s  u s u a l l y  a d o p t e d  " f i r s t - c o m e ,  f i r s t - s e r v e d "  b a s e d  

r e g u l a t i o n s .

The " f i r s t - c o m e ,  f i r s t - s e r v e d "  s y s t e m  s e v e r e l y  

d i s a d v a n t a g e d  r e s i d e n t s  o f  N a t i v e  v i l l a g e s  who d e p e n d e d  on 

h u n t i n g  a nd  f i s h i n g  t o  o b t a i n  a s i g n i f i c a n t  p o r t i o n  o f  t h e i r  

a n n u a l  f o o d  r e q u i r e m e n t s .  V i l l a g e  r e s i d e n t s  w e r e  s i m p l y  

b e i n g  o v e rw h e lm e d  b y  t h e  i n c r e a s i n g l y  l a r g e  n um be r  o f  u r b a n  

h u n t e r s  and  f i s h e r m e n .

I n  1978 , tw o  y e a r s  p r i o r  t o  C o n g r e s s '  e n a c tm e n t  o f  

AN ILCA , t h e  L e g i s l a t u r e  e n a c t e d  a c o m p r e h e n s i v e  s u b s i s t e n c e  

s t a t u t e ,  c h .  151 SLA 1978, t h a t  e s t a b l i s h e d  a s u b s i s t e n c e  

p r i o r i t y .  T h e  B o a r d  o f  F i s h e r i e s  a nd  B o a r d  o f  Game 

s u b s e q u e n t l y  d e t e r m i n e d  j o i n t l y  t h a t  t h e  1978 s t a t u t e  

em b o d ie d  a l e g i s l a t i v e  i n t e n t  t o  l i m i t  t h e  A l a s k a  

s u b s i s t e n c e  p r i o r i t y  t o  r e s i d e n t s  o f  r u r a l  a r e a s .

When t h e  A l a s k a  Sup reme C o u r t  d e c i d e d  i n  M a d i s o n  v .  

A l a s k a  D e p a r tm e n t  o f  F i s h  and  Game t h a t  t h e  L e g i s l a t u r e  d i d  

n o t  i n t e n d  t h e  1978 s t a t u t e  t o  l i m i t  t h e  s u b s i s t e n c e  

p r i o r i t y  t o  r u r a l  r e s i d e n t s ,  i n  1986 t h e  L e g i s l a t u r e  e n a c t e d  

a s t a t u t e  t h a t ,  on  i t s  f a c e ,  l i m i t e d  t h e  s u b s i s t e n c e



p r i o r i t y  t o  r e s i d e n t s  o f  " r u r a l  a r e a s . "  Ch . 52 SLA 1986.

I t  d i d  so b e c a u s e ,  a f t e r  a f u l l  a nd  c o m p r e h e n s i v e  d e b a t e  

d u r i n g  w h i c h  a l l  i n t e r e s t e d  p a r t i e s  w e r e  a f f o r d e d  an 

o p p o r t u n i t y  t o  p r e s e n t  t h e i r  v i e w s ,  t h e  L e g i s l a t u r e  

c o n c l u d e d  t h a t  a r u r a l  s u b s i s t e n c e  p r i o r i t y  was t h e  b e s t  

s o l u t i o n  t o  a d i f f i c u l t  p o l i c y  i s s u e  o f  t h e  u tm o s t  p u b l i c  

c o n s e q u e n c e .

The  A l a s k a  Sup reme  C o u r t ' s  d e c i s i o n  i n  M cD ow e l l  v .

S t a t e  i n  no way l e s s e n s  t h a t  i m p o r t a n t  l e g i s l a t i v e  j u d g m e n t .

F o r  t h a t  r e a s o n ,  M r .  C h a i rm a n ,  AFN s u p p o r t s  e n a c tm e n t  

o f  a c o n s t i t u t i o n a l  amendmen t  t o  a u t h o r i z e  t h e  S t a t e  t o  

a g a i n  im p l e m e n t  t h e  p o l i c y  i t  has  im p l e m e n t e d  s i n c e  1978 .

H ow e v e r ,  we do  so w i t h  an  i m p o r t a n t  c a v e a t .

I n  l i e u  o f  an  A l a s k a  N a t i v e  s u b s i s t e n c e  p r i o r i t y ,  t h e  

C om m i t t e e  s h o u l d  c o n s i d e r  am e n d i n g  t h e  p r o p o s e d  

c o n s t i t u t i o n a l  amendmen t  t o ,  i n  a d d i t i o n  t o  a u t h o r i z i n g  t h e  

L e g i s l a t u r e  t o  e s t a b l i s h  a r u r a l  r e s i d e n t  p r i o r i t y ,  

a u t h o r i z e  t h e  L e g i s l a t u r e  t o  e s t a b l i s h  a s u b s i s t e n c e  

p r i o r i t y  f o r  h u n t e r s  and f i s h e r m e n  who a r e  membe rs o f  

i d e n t i f i a b l e  g r o u p s  who h a v e  a c u l t u r e  and  t r a d i t i o n  o f  

s u b s i s t e n c e  use  o f  f i s h  and  game i n  A l a s k a .  S u g g e s t e d  

t e c h n i c a l  l a n g u a g e  i s  a t t a c h e d  t o  my t e s t i m o n y .

I n  c o n c l u s i o n ,  M r .  C h a i rm a n ,  o n  b e h a l f  o f  t h e  AFN B o a r d  

o f  D i r e c t o r s  I  a g a i n  w o u l d  l i k e  t o  e x p r e s s  o u r  a p p r e c i a t i o n  

f o r  t h e  o p p o r t u n i t y  t o  p r e s e n t  A FN ' s  v i e w s  a s  t o  why t h e  

p r o p o s e d  c o n s t i t u t i o n a l  amendment s h o u l d  be e n a c t e d  and  

p l a c e d  on  t h e  N o vem be r  1990 e l e c t i o n  b a l l o t .  D u r i n g  t h e



weeks  a h e a d ,  AFN and i t s  member o r g a n i z a t i o n s  l o o k  f o r w a r d  

t o  c o n t i n u i n g  t o  w o r k  c l o s e l y  w i t h  y o u ,  o t h e r  members o f  t h e  

C om m i t t e e  and  t h e  L e g i s l a t u r e ,  t h e  G o v e r n o r  and h i s  s t a f f  

and  a l l  o t h e r  i n t e r e s t e d  p a r t i e s  i n  t h i s  m o s t  i m p o r t a n t



AMENDMENT TO HOU.' " JOINT RESOLUTION NO. 88 (GOVERNOR7S B IL L )

L i n a  1 4 :  B e tw e e n  " r e s i d e n t s "  and  " , "  i n s e r t  t h e  f o l l o w i n g
p h r a s e :

" a n d  membe rs  o f  i d e n t i f i a b l e  g r o u p s  who h a v e  
a c u l t u r e  a nd  t r a d i t i o n  o f  s u b s i s t e n c e  u s e  o f  
f i s h  and  game i n  A l a s k a . "

L i n e  1 5 :  B e tw e e n  " r e s i d e n t s "  and  "on"  i n s e r t  t h e  f o l l o w i n g
p h r a s e :

" and  membe rs  o f  s u c h  g r o u p s "



SUBSISTENCE T IME TABLE

A l a s k a  becomes  a 3 t a t e  and f o r  t h e  f i r s t  t im e  

a s sumes  managemen t  a u t h o r i t y  o f  h e r  f i s h  and  game 

r e s o u r c e s .  The  new c o n s t i t u t i o n  a b o l i s h e s  f i s h  

t r a p s  and s p e c i f i e s  t h a t  f i s h  a n d  game s h a l l  be 

managed on  a s u s t a i n e d  y i e l d  b a s i s  f o r  t h e  common 

g o o d .

The  d i s c o v e r y  o f  o i l  a t  P r u d h c e  Bay  and  s u c s e q u e n c  

need f o r  a  p i p e l i n e  t o  t h e  i c e  f r e e  p o r t  o f  

V a l d e s  f o r c e s  t h e  r e s o l u t i o n  o f  a b o r i g i n a l  l a n d  

c l a i m s .

A l a s k a  N a t i v e  C l a im s  S e t t l e m e n t  A c t  b r i n g s  w e a l t h  

and  t e c h n o l o g y  t o  t h e  b u s h .  T h i s  A c t  e x t i n g u i s h e s  

a b o r i g i n a l  c l a i m s  t o  f i s h  and game.

Due t o  c i r c u m s t a n c e  u n r e l a t e d  t o  A l a s k a ,  C o n g r e s s  

p a s s e s  The M a r i n e  Mammals P r o t e c t i o n  A c t ,  s e i s i n g  

managemen t a u t h o r i t y  o f  t e n  s p e c i e s  o f  m a r i n e  

mammals f r o m  s t a t e s  and e s t a b l i s h i n g  f e d e r a l  

N a t i v e  s u b s i s t e n c e  p o l i c y .  A las/ .a i s  f o r c e d  to  

a b a nd o n  n e r  e x t e n s i v e  c o n s e r v a t i o n  p r o g r a m s  and 

t h e  f e d e r a l  g o v e r n m e n t  r e r u s e s  t o  r u n d  any 

r e p l a c e m e n t  p r o g r a m s .



C o n s t r u c t i o n  o f  t h e  T r a r i 3 - A l a s k a  P i p e l i n e  b r i n g s  

w e a l t h  and p o p u l a t i o n  g r o w t h  t o  u r b a n  c e n t e r s .  

I n c r e a s e d  a c c e s s  t o  t r a n s p o r t a t i o n  t e c h n o l o g y  

f u e l s  t e n s i o n  b e tw e e n  u r b a n  a n d  r u r a l  A l a s k a n s  

c o m p e t i n g  f o r  f i s h  a n d  game.

S e e i n g  che need t c  p r o t e c t  s u b s i s t e n c e  u s e r s  and 

f e a r i n g  f e d e r a l  i n t e r v e n t i o n ,  A l a s k a ' s  l e g i s l a t u r e  

e s t a b l i s h e s  two  t i e r e d  s u b s i s t e n c e  c r i t e r i a  

when s t o c k s  a r e  l o w :  1) S u b s i s t e n c e  g a i r u  p r i o r i t y  

o v e r  o t h e r  u s e s  2) when s t o c k s  a r e  t o o  l ow  f o r  a l l  

s u b s i s t e n c e  u s e s ,  p r i o r i t y  i s  b a s e d  on a .  

c u s t o m a r y  a n d  d . i r e c t  d e p e n d e n c e  on t h e  s t o c k  a s  a 

m a i n s t a y  o f  l i v e l i h o o d ,  B .  l o c a l  r e s i d e n c y ,  C. 

a v a i l a b i l i t y  o f  a l t e r n a t e  r e s o u r c e s .

A l a s k a  N a t i o n a l  I n t e r e s t  L a n d r  C o n s e r v a t i o n  A c t  

d e s i g n a t e s  o v e r  one  h u n d r e d  m1 1 1 i o r r  a c r e s  o f  

l a n d  a s  f e d e r a l  p r e s e r v e s  and  s e t s  " r u r a l "  a s  a 

r e q u i r e m e n t  f o r  s u b s ’ e n c e  u s e  on a i l  f e d e r a l  

l a n d .  The  A l a s k a  b^ : f i s n  a nd  game a d o p t

r u r a l  p r i o r i t y  r e g u l a t i o n s  t o  c o m p l y  w i t h  f e d e r a l  

s t a n d a t d s  a n d  m a i n t a i n  c o n t r o l  on r e d e r a i  l a n d s .

V o t e r s  r e j e c t  i n i t i a t i v e  t o  r e p e a l  r u r a l  p r i o r i t y  

A t  t h i s  t im e  u rD a n  r e s i d e n t s  w e r e  s t i l l  e l i g i b l e  

f o r  s u b s i s t e n c e  a s  f i r s t  t i e r  u s e r s .



1985 T h e  A l a s k a  S u p r e m e  C o u r t  d e c i d e s  two cas es , one  

d e c l a r i n g  r ur al  p r i o r i t y  r e g u l a t i o n s  i n c o n s i s t e n t  

w i t h  the 197 8 s t a t u t e  and the o t h e r  f o r c i n g  the 

s t a t e  to e s t a b l i s h  s u b s i s t e n c e  r e g u l a t i o n s  e v e n  

wh e n  s t o c k s  a r e  p l e n t i f u l .  A f e d e r a l  c o u rt  r u l e s  

that u r b a n  is a n y  c o m m u n i t y  w i t h  a p o p u l a t i o n  

la rge r than 2 . 5 0 0  people, and  d e c l a r e s  e v e r y t h i n g  

e l s e  ru ra l for  s u b s i s t e n c e  p u r p o s e s .

1986 To c o m p l y  w i t h  the C o u r t  d e c o s i o n  the A l a s k a  

L e g i s l a t u r e  r e - w r i t e s  iaw s g o v e r n i n g  s u b s i s t e n c e  

e s t a b l i s h i n g  rural p r i o r i t y  ro r -irst a n d  s e c o n d  

tier users.

1589  T h e  A l a s k a  .Supreme C o u r t  r u l e s  ru ral p r i o r i t y

u n c o n s t i t u t i o n a l .  The  c o u rt  r u l i n g  s t a t e s  "One 

p u r p o s e  of che 1986 act  (like the 197S act.' is 

e n s u r e  that those A l a s k a n s  w h o neecT to e n g a g e  in 

s u b s i s t e n c e  h u n t i n g  a n d  f i 3 h i n g  in o r d e r  tc 

p r o v i d e  for th eir b a s i c  n e c e s s i t i e s  a r e  a D i e  to do 

sc."  It al s o s t a t e s  that " m a n y  p e o p l e  liv ing  m  

u r b a n  a r e a s  h a v e  l e g i t i m a t e  c l a i m s  as s ubs isten ce 

users, w h i l e  ma ny  p e o p l e  li v in g in rural areas 

have no l e g i t i m a t e  c i a i m s . "

This ruling upholds  the right of che s tate  fc regulate 

suus istence rut ieciares m a t  -he groan rurai dis r m e t  ion 

is to crude a test to determine the actual needs o r m e  

ceooie of AlasK.a.



A l a a k a  H o u 3 e  Of R e p r e 3 e n t a c 1ves 

R e s o u r c e  C o m m i t t e e  

S u b s i s t e n c e  H e a r i n g s  

M a r c h  10, 1990

D e a r  R e p r e s e n t a t i v e s

My na me  13 Ri c k B i e r m a n ,  I live in J u n e a u  ana 1 am a 

s u b s i s t e n c e  u s e r  or ri sn  and  game. My r a m i i v  ana 1 own lana 

on S h e l t e r  Is land and w e  d e p e n d  on local d e e r  p o p u l a t i o n s  

as a m a j o r  s o u r c e  of food. If s u b s i s t e n c e  r e g u l a t i o n s  are 

a c t i v a t e d  locally, p e o p l e  r r o m  H a i n e 3  arid S k a g w a y  will have 

p r i o r i t y  U3 e of de e r p o p u l a t i o n s  on S h e l t e r  ana b o u g i e s

Islands, an d the local A d m i r a l t y  a r e a  e v e n  ir these

p e o p l e  are- not s u b s i s t e n c e  u s e r s  and h a v e  n e ve r h u n t e d  in 

the J u n e a u  a r e a  before.

In 19e9 .  T h e  A l a s k a  S u p r e m e  Co urt  r u l e d  rural p r i o r i t y  

u n c o n s t i t u t i o n a l .  T h e  c o ur t r u l i n g  s t a t e s  "One p u r p o s e  or 

the 1986 act (like the 197 3 act) is to e n s u r e  that tr.03e 

A l a s k a n s  wh o need  to e n g a g e  in s u b s i s t e n c e  n u n t i n g  ana 

f i s h i n g  in c r a e r  to p r o v i d e  for their b a s i c  n e c e s s i t i e s  are 

a b l e  tc do  so . " It a l s o  3 t a t e s  'hat " m any  p e o p l e  iiv in o 

u r o a n  a r e as  n a v e  l e g i t i m a t e  c l a i m s  as s u b s i s t e n c e  users, 

w h i l e  m a n v  peeuie iivinj ;n rural ureafl n a v e  ..o 

c l a i m s . "  This ruling u p neiJ s tne riint of tr.e wtate 'c

regulate -’-insistence ;:ut leciares m it m e  :::.ar. r u m  

i ist i net ion .a m  " m u t e "  i • ?st *o deter mine m e  actual 

ne^ds or 'r.e ecole :r Alaska.



Li k e a n y  3 i m p i e  a p p r c a c n  to a c o m p l i c a t e d  probl em,  

ru ral p r i o r i t y  s o u n d s  m u c h  b e t t e r  then it uo r ks . To  ma ke  

m a t t e r s  wo rs e,  the o r i g i n a l  l e g i s l a t i o n  nas  oe e n a l t e r e d  by 

30 m a n y  g o v e r n i n g  b o d i e s ,  that it. all tc ort en.  a c h i e v e s  

the o p p o s i t e  e f f e c t  that it ua: i n t e n d e d  to. A 

c o n s t i t u t i o n a l  a m e n d m e n t  will e t c h  this  i n j u s t i c e  in 3t one.

P r o t e c t i n g  the r i g h t s  of p e o p l e  w h o  d e p e n d  on w i l d  

r e s o u r c e s  to m a i n t a i n  their e x i s t e n c e ,  is a p r o p e r  f u n c t i o n  

of g o v e r n m e n t .  H o w e v e r ,  p r o t e c t i o n  m u s t  be a p p l i e d  to the 

p e o p l e  w h o  h a v e  l e g i t i m a t e  c l a i m s ,  not h a n d e d  out or 

w i t h h e l d  s o l e l y  on the b a s i s  of w h e r e  o n e  c h o o s e s  to 

re s i d e .  A l t h o u g h ,  a s  G o v e r n o r  C o w p e r  p o i n t e d  out. a m o r e  

e q u i t a b l e  s o l u t i o n  w il l be c o s t l y ;  d e m o c r a c y  w a 3 not 

d e s i g n e d  tc oe e f f i c i e n t ,  it w a s  d e s i g n e d  to p r ot ec t 

ind i vi du al  r i g h t 3 ,  a n d  j u s t i c e  h a s  n e v e r  c o m e  C h e a p i y .

It is my o p i n i o n  that the S t a t e ’s o r i g i n a l  i « “H 

3 t a t u t e  s t r e s s i n g  local p r i o r i t y  c a m e  c l o s e s’: to the ideai 

or p r o t e c t i n g  the i nd i v i d u a l  r i g h t s  or A i a s x a n s  w h o  d e p e n d  

on  w i l d  r e s o u r c e s .  It is the f e d e r a l  g o v e r n m e n t  w i t h  the 

e n a c t m e n t  or Af/ILCA. that imp os ed  r ura l p r i o r i t y  over  l o o n

p r i o r i t y  and :: is the feder al law not the c o n s t : t u * i on

of A l a s k a  that needs to cn a nge ; a n y t h i n g  short or :n: 3 . 

will be a cop-out!

.sincerely

r»icn 8 le r m a n  jna rani. ' 

e . 2 . sex 120 ICO
n U K e  £iav. A i j S k a  *'fzLl



SUBSISTENCE SITES: March 21, Wednesday 6:o0-9:30p.m.

6;3Q - 7:25 p.m. Southeast;
Angoon-Gabriel George-788-3553 .

C raig-Fred Hamilton-755-2394- lis ten only

Edna Bay 
Elfin Cove 
Gustavus

Haines-M arilyn W ilson-766-2211 

Hoonah-Wanda Culp -945-3557 

Hydaburg-Adrian LeCornu-285-3761/285-3939 

Kake-Marvin Kadake-785-3804 

Kasaan

K lukw an-Joe Hotch-767-5556/789-5505/766-2210

Klawock-James Martinez-K lawock IRA P resident -755-2263

Metlakatla- Mayor is in town ir, person. Does he wish to comment?

Pelican-J im  P h illip s

Port P rotection

Tenakee-Ray Paddock

Saxman-Matilda Kushnik -225-2058

Skagway- M innie Stevens-983-2885

W range ll-John Feller-874-3261

Yaku ta t-Hank Porter-784-3250

•10 minute break*



7:35-8:30 S o u th c e n tr a l :

Akhiok-M itch S im eono ff or David Eluska-836-2229/836-2210 

Chenega Bay-Daryl o r Mr. Charles Selanoff/573-5132 

Chicka loon

Chign ik-Ron Bowers/749-2280 

G lac ie r V iew

Karluk-M ary Reft/241-2214 

Larsen Bay-

O ld Harbor-Ron Berntsen or Sven Haakanson/286-2204 
286-2233/2°6-2287

Ouzinkie-Joe Llanos or Zack Chichenoff/680-2226/2209/2264 

P e rryv ille -B o ris  Kosbruk/853-2211

Port Lions-Bobby Anderson or Pete Squartsoff/454-2332/454-2207

Ta lkee tna

T a t i t le k

Trapper Creek

Ta lkee tna

Skwen tna

Su tton

W illo w

*10 m in u te  break*



8:40-9:30 S o u thw e s t:

A leknag ik-842-5953

C la rks Point-236-1221

Egegik-233-2231

E kw ok-464 -33 11

Leve lock-287-3030

M anoko tak-289 -1027

Naknek (Bristol Bay Borough)-246-4224

New Halen-571-1226

New S tuyahok-693-3111

Nonda lton-294-2210

M anoko tak-289 -1027

P ilo t Point-797-2205 (Janice Ball)

St. Paul - 546-2331 

Togiak-493-5820 

Una laska-581 -1251
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MEMORANDUM

Senator Bettye Fahrenkamp 

William P. U o m fy jp j^ '

March 19, 1990 

Comments on Drafts of New Article VIII, Sect

VIA TELECbPY

Ha

Each of the drafts of a new Article VIII, Sectio^i 
Alaska Constitution appears to be an effort to 
requirements of Sections 803 and 804 of the Alas 
Interest Lands Conservation Act (ANILCA), P.L. 96-487 
§g 3113, 3114. The first draft looks inadequate; the 
third drafts appear to Bet the stage for compliance w 
In addition, there are significant differences among| 
iterations as discussed below.

DRAFT ONB
This would authorize the establishment of a prefer 

for subsistence uses in rural areas of Alaska. How 
unlikely to enable the Legislature to satisfy! 
requirements. The draft it. deficient on at least throb

First, it introduces the term "non-commercial us4 
of the subsistence definition. Section 803 expressly p 
barter and sale of handicraft articles made from 
byproducts of subsistence resources and blanket restrib 
regarding commercial use may not comport with ANILCA.

Second, the ^'personal use" limitation is more $ 
S 803. The Federal definition includes reference to " 
subsistence resources. This draft nay rule out auch 
factual hypothetical is as follows* Mr. A in i bii

. / »

Ion 19

19 of the 
s|atisfy the 

National 
16 U.S.C. 

second and 
th ANILCA. 
the three

*#v
ance system 
er, it is 
ANILCA's 

points.

e" as part 
t’ovides for 
non-odible 
tion

trict than 
Sharing" of 
^haring. A 
ah village



B i r c h . H o r t o n . Bi t t n e r a n d  C h e r o t

Senator Bettye Fahrenkamp 
March 19, 1990 
Page 2

routinely brings in moose that are provided to othle 
village. He personally uses one animal. A definition 
out sharing would likely mean that the taking of the 
given to others would not qualify for the preference 
inconsistent with § 803.

t b  in the 
that rules 

noose to be 
This is

Third, the new section does not provide for a "s
allocation per § 804. ANILCA provides a generalized pr 
"rural residents" —  this is the so-called "first t: 
resources are inadequate to provide for the first ti 
individuals, § 804 authorizes an allocation within thi 
subset of the first tier class gets an added priori* 
(1) customary and direct dependence, (2) local res 
(3) availability of alternative resources. Draft Or 
provide for such a second tier allocation.

scond tier" 
eference to 
er." When 
*r class of 
s group. A 
y based on 

ijdcnoy, and 
e does not

However, this may not be a fatal flaw as the Ala 
Court has indicated that allocation based on these kind 
appears constitutional. To ensure satisfaction 
subsequent implementing legislation or regulations sho 
a second tier arrangement p e r  5 804.

DRAFT TWO

ska Supreme 
of criteria 
3f ANILCA, 
:ld include

This version of a new Section 19 addresses in 
fashion the "non-commercial" and "personal use" isE 
above. It also expressly authorizes the creation of a 
allocation system. The draft appears to empower the 
to pass a bill that can comply with ANILCA. Stylist: 
follows tha form of Article VIII, Section 15 that 
limited entry fishing program. That section uses the 
restrict/does not prohibit" form rather than an 
authorization.

obviously, the constitutional amendment by itsel 
satisfy ANILCA. An appropriate State statute will 
enacted to accompany or follow the amendment.

PRATT THRSB

This tracks ANILCA more closely than the other two 
It would also enable the Legislature to act to comply 
Federal statute. It appears, howover, that the second 
is an attempt to merge the first and second tier classo 
group. That is not authorized by ANILCA 5 804. Indeed, 
to limit the size of the first tier class has been elapfc 
Ninth Circuit U.S. Court of Appeals in the Kenaitze case 
State manages to get by the newer McDowell hurdle, t* 
matter still must be resolved.

ignificant 
ues raised 
second tier 
egislature 
ically, it 
set up the 
"does not 

iffirmative

f will not 
have to be

versions, 
with the 
paragraph 

s into one 
the effort 
ed down by 
. Once the 
o Kenaitze



SENT BY:BIRCH HORTON ; 3-19-90 ;1 2 :2 0PM ; 1 2 0 2 6 5 9 1 0 2 7 -

B i r c h . H o r t o n , Bi t t n e r  a n d  C h e r o t
a  M O 'C t l i O M A W  C O M O ftA T iO N

Senator Bettye Fahrenkamp 
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c o n c l u s i o n

Drafts Two and Three appear to do the job of taki 
satisfy ANILCA. I would suggest using tha first paragr 
Three and an altered version of the second paragraph of

ig steps to 
4ph of Draft 

Draft Two:

SECTIOI, 19. SUBSISTENCE USES OF FISH AN
WILDLIFE AND RENEWABLE NATURAL RESOURCES 
Subsistence uses of fish and wildlife anfcl
renewable natural resources are the customary 
and traditional, non-wasteful, non-commeroiaO. 
uses of these resources, taken by a residen 
in the area where the resident resides fo 
personal or family consumption, for barter o 
sharing for personal or family consumption, o 
for customary trade.

The legislature may grant a preference fo
subsistence uses of fish and wildlife anti
renewable resources in rural areas of the Stata 
and may allocate subsistence resources amon j 
users.

UPHtjap 

WPH221M.ASH

Attachment



of ArtrJJIIr
\

DKAfT ONE SECTION 19. SUBSISTENCE USES OF FISH AND 
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsistence uses 
of fish and wildlife and renewable natural resource: are the 
non-wasteful non-commeroial uses of locally available 
resources owned by the state taken and used by residents for 
personal use.

Tha legislature may grant a preference for subsisted 
of fish and wildlife and renewable resources in rur 
of the state.

DRAFT TWO SECTION 19. SUBSISTENCE USES OF FISH
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsilter 
of fish and wildlife and renewable natural resource: 
by the state are the customary and traditional, 
non-wsstaful, non-commercial uses of those resource* 
available in the area where a resident resides, take 
used by a resident for personal or family consumptic 
customary trade.

Nothing in this Constitution prohibits the legisiatire from 
granting a preference for subsistence usee of fish snd 
wildlife and renewable resources in rural areas of the state 
or from allocating subsistence resources among users

DRAFT THREE SECTION 19. SUBSISTENCE USES OF FISH AhD 
WILDLIFE AND RENEWABLE NATURAL RESOURCES. Subsistence uses 
of fish and wildlife and renewable natural resources are the 
customary and traditional, non-wasteful, non-comrr.ercial uses 
of these resources, taken by a resident in the area where 
the resident resides for personal or family consumption, for 
barter or sharing for personal or family consumptiorj, or for 
customary trade.

Tha legislature may aooord a priority in rural area* 
taking of fish and wildlife and renewable natural r< 
for subsistenoe uses, and may provide for tho alloce 
that taking based upon local or community residence, 
customary and direot dependence on the resource.

ce usss 
1 areas

AND
ce uses
owned

n and 
n or for

for the 
sources 
tion of 
or



f l l J R A L  i I .L A S K A  B e SOURCES c.SSOCIATION

P.O. Box 200908 
Anchorage, Alaska 99520 

(907) 279-2511

MEMBERS:
Alautian/Pribtlol 

isljnos Association, Inc

Bristol Bay Native 
Association

Central Council,
Tlingit & Haida

Copper River Native 
Association

Kawerak, Inc.

Kodiak Area Native 
Association

Mannlaq Association

The North Pacilic Rim

North Slope Borough

Nunam 
Kitlutsistl

Tanana Chiefs 
Conlerence, Inc.

Tyonek.
Native Village ol

ASSOCIATE MEMBERS:
Koyukon 

envelopment Corporation
Bering Sea 

Fisnermen's Association

RurAL CAP STAFF: 
Bob Polasky

RARA POSITION STATEMENT IN REGARDS 
TO THE MCDOWELL DECISION

It is the position of the Rural Alaska Resources 
Association that the State Supreme Court Decision in 
McDowell v. State of Alaska of December 22, 1989, 
seriously jeopardizes the subsistence rights of Alaska 
Natives. The McDowell decision places the State 
Subsistence law out of compliance with the Alaska National 
Interest Lands Conservation Act (ANILCA) which requires 
a subsistence preference for rural Alaskans.

It is RARA's position that the preferred solution to 
the McDowell decision is to recommend that the State's 
Constitution be amended to include specific language 
providing for a subsistence priority for Alaska Natives 
in recognition of their culture. Such an amendment would 
insure that the customary and traditional rights of 
Alaska's Native people are protected. A priority amendment 
which includes a priority for Alaska Natives could also 
provide, through other language, equal subsistence 
preferences or priorities for non-Native rural Alaskans.
It is RARA's position that a subsistence preference 
in the State Constitution be sought with a "Native 
Preference" as our first concern to insure current and 
future generations of Alaska Natives maintain their 
customary and traditional rights to subsist.

It is also our position, that we would oppose efforts 
to amend ANILCA as an initial approach to a solution,
and also would oppose 
permit system,

solution incorporating a

.V . - ••
pT'T* *
O  <f '
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D R A F T  D R A F T  D R A F T  D R A F T  
®  ALASKA  SPO RTF ISH IN G  ASSOCIATION

We support fair allocation o f Alaska’s Fish and W ildlife resources to a ll user groups; 
sport, subsistence and commercial. W e do not oppose subsistence harvests. We support 
generous subsistence harvests by Alaskan residents. We do object to the statutory priority given 
subsistence harvesters, both in state legislation and T itle V II I o f AN ILCA . These statutes have 
diluted the authority o f the Boards o f Fisheries and Game to the extent that they can no longer 
make reasonable allocative decisions on a case by case basis. These statutes have caused 
extensive litigation and have resulted in unfair allocations o f fish and game resources in 
numerous areas o f the state. Recent court decisions will result in additional unfair allocations in 
the immediate future.

Alaska has been singled out, alone among the 50 states, in having its authority to manage 
resident fish and game threatened with federal take over i f  we do not follow the mandate o f Tide 
V II I o f AN ILCA . We believe that the State o f Alaska, through the Boards o f Fisheries and 
Game, should be free to allocate fish and wildlife resources throughout Alaska and the state 
should manage those harvests. The threat o f federal take over should be removed by amending 
the A N ILCA  legislation.

The Boards o f Fisheries and Game should have the flexibility and ruthority to meet the 
-particular needs'of each user group based on data from 'resourcs scientists and input from  the 
user public by judicious adjustment o f seasons, bag limits and methods and means.

Our position is that:
1) Subsistence is a valid use o f A laska’s fish and wildlife resources.
2 ) There should be no statutory harvest priority accorded to any one user group on public lands.
3 ) There should be no change in the state constitution which allows the establishment o f a 

harvest priority,
4 ) The State o f  Alaska should manage all resident fish and wildlife on all lands in Alaska 

through the Boards o f Fisheries and Game without federal threats or interference.
5 ) Title V II I  o f A N ILCA  be amended to remove the threat o f federal take over o f fish and game 

management on a ll A laska public lands. » ‘



ALASKA OUTDOOR COUNCIL, INC.

March 1, 1990

Rep. Cliff Davidson 
Pouch V
Juneau, Alaska 99811 

Dear Cliff:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE 
MANAGEMENT which constitutes the formal and official position of 
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence issue. This 
position paper was extensively reviewed by the AOC Board of 
Directors, in consultation with recognized fish and wildlife 
managers, before the AOC Board passed it. We believe it is the 
best solution to the problems facing the State of Alaska regarding 
the Subsistence issue.

The AOC is an organization representing approximately 55 
separate state outdoors clubs and associations throughout Alaska 
with some 11,000 members, and therefore this paper reflects the 
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a 
Constitutional Amendment to Alaska's Constitution to authorize a 
rural preference for the taking of fish and wildlife in Alaska. We 
believe such an action would be very divisive to the people of the 
State and oppose such a procedure. In this day ana age when the 
very concept of hunting is under attack from certain groups, we 
believe all hunters and fisherman, and other out-of-doors people 
need to stand together, and not be divided over who should, or 
should not, receive preferential rights to take fish and wildlife 
resources in this State. We urge you to consider the enclosed 
posit.Ion paper, and get involved in supporting the procedures it 
outline.:. We would be happy to discuss it further with you at your 
convenience

Fcr the AOC Board of Directors 
I am,
Sincerely,

A ff i l ia ted  with N a t io n a l  R i f l e  A s soc ia t io n



ALASKA OUTDOOR COUNCIL, INC.

March 1, 1990

Rep. Richard Schultz 
Pouch V
■Tuneau, Alaska 99811 

Dear Dick:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE 
MANAGEMENT which constitutes the formal and official position of 
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence issue. This 
position paper was extensively reviewed by the AOC Board of 
Directors, in consultation with recognized fish and wildlife 
managers, before the AOC Board passed it. We believe it is the 
best solution to the problems facing the State of Alaska regarding 
che Subsistence issue.

The AOC is an organization representing approximately 55 
separate state outdoors clubs and associations throughout Alaska 
with some 11,000 members, and therefore this paper reflects the 
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a 
Constitutional Amendment to Alaska's Constitution to authorize a 
rural preference for the taking of fish and wildlife in Alaska. We 
believe such an action would be very divisive to the people of the 
State and oppose such a procedure. In this day and age when the 
very concept of hunting is under attack from certain groups, we 
believe all hunters and fisherman, and other out-of-doors people 
need to stand together, and not be divided over who should, * or 
should not, receive preferential rights to take fish and wildlife 
resources in this State. We urge you to consider the enclosed 
position paper, and get involved in supporting the procedures it 
outlines. We would be happy to discuss it further with you at your 
conven.ence.

For the AOC Board of Directors 
I am,
Sincerely,

A i lm a t e d  with N a t ion a l R it ie  A s soc ia t io n



f i u R A L  i f  LASKA S e S O U R C E S  J f.LASKA X lE S O U R C E S ,

P.O. Box 200908 
Anchorage. Alaska 99520 

(907) 279-2511

SSOCIATION

M EM BERS:

Alau'.arvPnbilot 
IsUndi Ajsocialion, Inc.

Bristol Bay Nativ* 
Association

Contral Council,
Tlingit S Ha'Oa

Copoar Bivtr Nativa 
Association

Kawerak. Inc.

Kodiak Araa Nativa 
Association

Manntaq Association

Tha North Pacific Rim

North Slopa Borough

Nunam 
XitlutsistJ

Tanana Chials 
Coniaranca. me

Tyonak.
Nairva Viiiaga ol

ASSOCIATE M EM BERS:

Koyukon 
Dovelopmsnt Corporation

Bering Sea 
Fishermen's Association

RurAL CAP STAFF: 

Bob Polasky

February 20, 1990 RECEIVED F E B  , ,  ;aa

DEAR BUSH CAUCUS MEMBERS:

Please find the enclosed position statement 

by the Rural Alaska Resources Association. We believe 

that the immediate solution is to amend the State of 

Alaska's Constitution. Ke further believe that the 

subsistence priority is very critical to the well-being 

of the Native people.

At this point of time we do not want to amend 

ANILCA nor do we want to see any permit system for 

the subsistence users.

Sincerely,

RURAL ALASKA RESOURCES ASSOCIATION

Matthew I y a,' Chairman /ĵ

Enclosure

MI :ct /.■

O r
v
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□p natives, inc.
411 W. 4th Avenue. Suite 301 • Anchorage, Alaska 99501 • Phone (907) 274-3611

February 6, 1990

Distinguished Members of the 
Alaska State Legislature 
Juneau, Alaska

Dear State Legislator:

I am pleased to convey to you the enclosed document 
which represents the Alaska Federation of Natives' official 
Position Statement on Subsistence.

The Federation's position statement is the result of 
lengthy analysis and evaluation by the Native community of 
options available in response to the December, 1989 Alaska 
Supreme Court decision in McDowell v State of A l a s k a .

The AFN Board of Directors, representing statewide 
Native corporations, non-profit associations and villages 
approved and adopted the position statement at its February 
1, 1990 meeting.

AFN's preferred solution to the current legal situation 
is a constitutional amendment. AFN is committed to working 
with Governor Cowper and the leadership of the Alaska 
Legislature to see if there is both acceptable language and 
support to go forward with this approach. AFN is convinced 
that if a constitutional proposal is advanced by the 
Governor and the Legislature and eventually can be voted 
upon by Alaskans it will pass with overwhelming support.

Please feel free to contact me if you need 
clarification on our position statement. AFN looks forward 
to working with you as your deliberations continue. Thank 
you.

Sincerely

Julie Kitka 
President

Integrity • Pride In Heritage • P rog ress



auaspia penenatan
□p natives, inc. , ,P

4)1 W 4th Avenue. Suite 301 • Anchorage. Alaska 99501 • Phone (907) 274-3611
POSITION STATEMENT ON SUBSISTENCE

As they have for generations, Alaska Natives continue to 
depend upon hunting and fishing and gathering to obtain food 
to feed their families.

Hunting, fishing and other subsistence activities remain 
the linchpin of traditional Alaska Native culture and Alaska 
Native spiritual values.

For almost a century the United States Congress has 
consistently recognized the necessity to protect Alaska Native 
subsistence activities, the most recent expression of this 
important national policy being Title VIII of the ANILCA of 
1980, which establishes hunting and fishing for subsistence 
uses by Alaska Natives and other residents of rural villages as 
priority use of Alaska fish stocks and game populations.

For more than a decade, successive Alaska legislatures 
and administrations have enacted and administered legislation 
intended to implement Congress's subsistence policy.

In December 1989, in McDowell v State the Alaska Supreme 
Court held that the legislature's attempt to implement 
Congress's subsistence policy violated Article VIII of the 
Alaska Constitution.

The McDowell v State decision threatens the State's 
ability to continue to regulate the taking of fish and game on 
all lands and within all waters in Alaska.

Any solution to this situation must be consistent with 
the Congressional policy that Alaska Natives and other rural 
subsistence hunting and fishing activities are the priority 
use of Alaska's fish stocks and game populations.

We believe that if.Alaskans are going to solve this 
problem:

(a) an amendment to the Alaska Constitution to enable 
the legislature to enact and the administration to 
implement a rural subsistence priority which 
protects customary and traditional use of fish and 
game by Alaska Natives and other rural residents is 
the preferred solution; and

(b) AFN is committed to working with the Governor and 
Legislative leadership in considering other 
solutions which meet AFN's policy goals.

Approved and adopted by the Board of Directors, February 1, 1990



NATIONAL RIFLE ASSOCIATION OF AMERICA
DfC.L THE A M ER ICA N  RIFLEMAN
/imiAheit cf AND

THE A M ER ICA N  H UNTER
1600 Rhode Island Avenue, N.W . • Washington, D .C. 20036 • (202) 828-6000

8 March 1990

Rep. Cliff Davidson 
Pouch V
Juneau, Alaska 99811 

Dear Cliff:

I have enclosed a copy of an article that I have written for 
Sunday's Anchorage Times. I hope you will read it and consider it 
when you discuss the Subsistence issue with your colleagues.

Also, on 29 April 1986, the Board of Directors of the National 
Rifle Association of America unanimously adopted a resolution that 
included the following language:

"...The National Rifle Association of America supports equal 
hunting rights for all citizens of the United States without regard 
to race, creed or place of residence...".

I urge you to support this position.

Thank you for your attention to this matter.

I am,

, NRA



U N 1 T K D F 1 S H K R M E N 0 F A L A S K A  

T E S T W O N T O N B U B S B T K N  C E  

MftrtfalO.1990

My name is Cheryl Sutton and I will be speaking on behalf o f the United 
Fishermen of Alaska aa their Subsistence Committee Chair.

Commercial fishermen, and many other Alaskans, stand to suffer great 
injury If the subsistence issue is not settled in a manner conducive to sound fish and 
game management practices and nomdisruptive allocative priorities. UFA does not 
support the concept o f attempting to settle this issue by means o f a constitutional 
amendment.

UFA has produced an issue paper on subsistence. 1 would like to briefly 
state our position and make other comments.

UFA supports a subsistence*based use of fish and game populations in 
.Alaska, but believes that such uses must be bound at histoncallevels.

The following areas need to be addressed and answers to the questions 
sought out by the legislature.

The federal government’s jurisdiction over fish and game populations both 
on federal lands ana state lands and waters needs to be clearly defined.
For example, doe* the state or the federal government have jurisdiction over 
anadromous fish harvested :n state waters but spawning within federal areas?

The consequences or benefits of a •’ federal” takeover for subsistence 
management need to be delineated for the public. The public should not be forced to 
stand in fear of a concept they do not understand.

The legislature must consider that ‘ rural" will still not be defined in the 
adoption of the proposed constitutional amendments. There will be no federal 
definition for rural.

How will the state handle the Ninth Circuit’s ruling relative to the Kenaitzes 
and its subsequent classification of the Kenai area as rural?
" More clear policy guidance must be provided for the Boards of Fisheries and 
Game and other regulatory agencies creating subsistence regulations.



The state must conaider the economic and social implications of further 
reducing the cash economies o f coastal Alaska communities through making them 
more subsistence dependent. The very people these constitutional amendments are 
designed to help may be harmed more than helped.
' The ctimmera'd sale o f subsistence harvests Is increasing, The potential for
major growth o f subsistence harvests being sold under “customary trade and 
barter*- Is very likely. This problem must be closely examined and appropriate 
safeguards taken to prevent its occurrence.
• The definition of subsistence “use* and subsistence “user* needs to be 
clarified for the public as itre la te rto  the implementation of Title VIII, Section 804 of 
ANILCA which affords priority.
* An enforceable and mutually protective definition for priority as it relates to 
competing fishery uses must be developed.

UFA does not believe that a constitutional amendment Is the solution to this 
problem. We believe the solution is many faceted; however, until answers are 
provided to the questions we have brought forward, an eouitable solution will not be 
found. We have offered our assistance to work wttn the administration and 
legislature, as well as other affected groups. We continue to offer that assistance. 
The solution to the subsistence issue will not be found unless a ll parties work 
together to formulate the best plan possible. This plan should include changes on 
both the state and federal levels if we are to see a long* tern solution.

Thank you for the opportunity to testify. 1 would be dad to FAX a copy of this 
testimony and the UFA issue paper if the committee would so desire.



March 9, 1990

The Honorable Cliff Davidson 
House of Representatives 
Pouch V
Juneau, Alaska 99811

Dear Representative Davidson:

Goldbelt, Incorporated ("Goldbelt") is one of the four urban 
corporations created by the passage of the Alaska Native Claims 
Settlement Act of 1971, as amended ("ANSCA).

Goldbelt strongly endorses House Joint Resolution No. 90, which 
will provide for Alaska Native residents and rural residents the 
right for subsistence use of plants, fish, and wildlife. We are 
greatly heartened by Representatives Kay Wallis of Fort Yukon and 
Richard Foster of Nome stepping forward in support of this Alaska 
Native subsistence p r i o r i t y .

Goldbelt and its more than 2,700 Alaska Native shareholders, who 
principally reside in Juneau, have been severely harmed by having 
been denied subsistence rights since 1978 when the "State's" 
subsistence law took effect. Subsistence for Alaska Natives is an 
integral part of their cultural well being. An Alaska Native 
priority, if approved by the voters, will restore to urban Natives 
their rights to subsistence as prior to 1978. I cannot
overemphasize how important this is to the future of our children.

I respectfully ask your active support in favor of House Joint 
Resoiution No. 90. Thank you.

Sincerely yours,

GOLDBELT, INCORPORATED

President & Chief Executive Officer



Bush Caucus on Subsistence
March 9, 1990
Page 2________________________

cc: Shee Atika, Inc., Sitka
Douglas IRA 
Juneau ANB/ANS 
Glacier Valley/ANS 
Andy Ebona, T&H Community Council 
Paul Young, Ketchikan Indian Corporation



ALASKA OUTDOOR COUNCIL, INC.

Rep. Curt Menard

March 1, 1990

POUCh V y S
Juneau, Alaska 99811 /

Dear Curt:

Attached hereto is a MEMORANDUM ON FISH AND WILDLIFE 
MANAGEMENT which constitutes the formal and official position of 
the ALASKA OUTDOOR COUNCIL, INC. on the Subsistence issue. This 
position paper was extensively reviewed by the AOC Board of
Directors, in consultation with recognized fish and wildlife 
managers, before the AOC Board passed it. We believe it is the
best solution to the problems facing the State of Alaska regarding
the Subsistence issue.

The AOC is an organization representing approximately 55
separate state outdoors clubs and associations throughout Alaska 
with some 11,000 members, and therefore this paper reflects the 
views of a large segment of the outdoor community.

Recently, the Governor indicated that he would support a 
Constitutional Amendment to Alaska's Constitution to authorize a 
rural preference for the taking of fish and wildlife in Alaska. We 
believe such an action would be very divisive to the people of the 
State and oppose such a procedure. In this day and age when the 
very concept of hunting is under attack from certain groups, we 
believe all hunters and fisherman, and other out-of-doors people 
need to stand together, and not be divided over who should, or 
should not. receive preferential rights to take fish and wildlife 
resources in this State. We urge you to consider the enclosed 
position paper, and get involved in supporting the procedures it 
outlines. We would be happy to discuss it further with you at your 
convenience.

For the AOC Board of Directors 
I am,

A ff i l i a te d  with N a t io n a l  R i f l e  Association



ALASKA OUTDOOR COUNCIL, INC.

MEMORANDUM ON FISH AND WILDLIFE MANAGEMENT

The State Constitution requires that all 
fish and wildlife resources be managed for "common use." 

Alaska Constitution, Art. VIII, §§ 3, 15 and 17.

The Alaska Supreme Court ruled in McDowell v. State, that this 
is an important constitutional right of all Alaskans and requires 
that all Alaskans have equal access to Alaska's fish and wildlife 
resources. The State of Alaska cannot discriminate on the basis of 
residency in allocating access to this important resource.

The State Constitution requires that all fish and wildlife 
resources be managed on the principle known as "sustained yield."

Alaska Constitution, Art VIII, §4.

The Alaska Constitution requires Alaskans to manage fish and 
wildlife resources to insure that Alaskans can harvest these 
resources each year. The term "sustained yield" is a recognized 
biological principle. Proper fish and wildlife management should 
focus on resources, not on politics or sociology.

The State of Alaska must be allowed to manage its 
fish and wildlife resources. The Federal Government 
should not be allowed to manage fish and wildlife 

on Federal lands in Alaska.

A comprehensive fish and wildlife management system 
administered by Alaskans using biological principles is absolutely 
essential for the well-being of fish and wildlife resources in this 
state. Established management techniques can ensure that there are 
more fish and wildlife resources for all A l a s k a n s . 1

F o r  e x a m p l e ,  T h e  A n c h o r a g e  T i m e  a , Wednesday, F e b r u a r y  7, 1990,
c o n t a i n e d  an a r t i c l e  e n t i t l e d  " P r o p e r  R e s o u r c e  a n d  Game M a n a g e m e n t  M i l l  A l l e v i a t e  
M o o s e  P r o b l e m . "  Th e  a r t i c l e  w a s  w r i t t e n  b y  J i m  Page, a f o r e s t e r w i t h  the A l a s k a  
D e p a r t m e n t  of N a t u r a l  R e s o u r c e s ,  D i v i s i o n  of Forestry. Mr. Page s t a t e d  t ha t  
" (i)n 1983 S w e d i s h  h u n t e r s  h a r v e s t e d  2 3 2 , 0 0 0  m o o s e  c o m p a r e d  to an A l a s k a n  h u n t e r  
h a r v e s t  of 10,000 . . . . S w e de n  a t t r i b u t e s  t h e i r  great m o o s e  harvest, in part, 
to i n t e n s i v e forest m a n a g e m e n t " .

- 1 -

Memorandum on Fish and Wildlife Management
February 1990
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At the present time, Alaska is not fully committed to such 
intensive management programs. Alaska can satisfy the Alaska 
Constitution, and its citizens' desire for Alaska's fish and 
wildlife resources, by committing itself to intensive management 
programs.

Title VIII of ANI L C A  mandates Federal management of fish and 
wildlife resources on Federal lands in Alaska if Alaska's 
subsistence law does not conform with the provisions of ANILCA. 
ANILCA mandates subsistence uses be granted on the b a3is of 
residency o n l y .2 This directly conflicts with the provisions of 
Alaska's Constitution, Art. VIII, §§ 3, 15, & 17. The Alaska 
Supreme Court has held that a preference based on residency 
violates these provisions.

No other state in the Union operates under the immediate 
legislative threat of a Federal take-over of its fish and wildlife 
management. Indeed, local management of fish and wildlife was one 
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to 
resolve the problem of threatened Federal takeover.

First, the Legislature should repeal the laws providing for 
rural subsistence3 preferences and allow the Boards of Fish and 
Game to manage Alaska's fish and wildlife resources in conformity 
with Alaska's Constitution, using scientifically recognized Fish 
and Wildlife management techniques, including intensive management 
and resource harvesting g o v erned by s asons and bag limits, methods 
and means. The Legislature should pass legislation or resolutions 
necessary to implement such management.

Second, the State sho u l d  notify its Congressional delegation 
of its management program, and ask the Congressional delegation to 
seek changes in ANILCA recognizing this State's right to manage its 
fish and wildlife resources under such a p r o gram . 4

ANILCA does not permit access to be regulated on need or reliance.

Subsistence is a misnomer; it is not a method for putting food on the 
table and has nothing to do with need. It is a chosen lifestyle. It is not the 
government's role to preserve any particular lifestyle. Instead the government 
should allow for individual choice and do nothing to discourage those lifestyle 
choices.

* While there have been warnings concerning the amendment of ANILCA, 
it should be remembered that ANILCA has beet, amended nine (9) times since its 
enactment with no major problems.

- 2 -
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Third, the State should initiate litigation in the Federal 
Courts to prohibit the Federal Government from interfering with 
State management of fish and wildlife resources on Federal lands in 
Alaska.

None of these remedies are mutually exclusive. That is, the 
State can do one, the other, or all, at this time.

Those people who utilize Alaska's fi3h and wildlife resources 
for perse ~»al consumptive use must be reassured that the State 

will ensure that they will continue to have access 
to these resources within Constitutional limitations.

Because in some areas of the State, personal consumptive uses 
of fish and wildlife may be more prevalent, some people believe 
that the State is unwilling or unable to recognize this lifestyle. 
They believe that only the Federal government will allow this and 
lifestyle to c o n t i n u e .5

Alaskan State Officials must demonstrate that Alaskans, 
working together, can solve our own problems, without Federal 
intervention.

The Governor should immediately call the state's Boards of 
Fish and Game into session to set seasons and bag limits, methods 
and means, for the upcoming fishing and hunting seasons. Once 
Alaskans see that they will have a reasonable opportunity to 
harvest fish and wildlife resources next season, some of their 
anxiety should be diminished.
Again, however, the decisions of the boards must be based on sound 
management principles, and not based on politics or socioeconomics.

The Boards of Fish and Game should continue to set 
fishing and hunting seasons based on sound wildlife and fish 

management principles and the biological principle
of sustained yield.

Seasons and bag limits, methods and means should be utilized 
to ensure proper fish and wildlife management, sustained yield, and

Again, it ia not government'a role to preaerve any particular 
lJfeatyla. It alao beara mentioning that the Alaaka Native Claima Settlement Act 
(ANCSA) provided for tranafer of 44,000,000 acrea of land, and $960,000,000 to 
the Native peoplea of Alaaka and in exchange, ANCSA abrogated all native hunting 
and fiahing righta. Thua, the claim ariaing from aome Native groupa that 
aubaiatence righta are aomehow an aboriginal right of the Native people of 
Alaaka, ahould not be given aerioua conaideration.

-3-
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access to the fish and wildlife resources to all types of uses, 
i.e., commercial, non-consumptive uses, and consumptive uses. 
Personal consumptive use should remain on an equal footing with the 
other uses.

During periods when fish and/or wildlife stocks are low in a 
particular area, the Boards can regulate fish and wildlife harvest 
using the traditional methods of seasons and bag limits, methods 
and means, in conformity with the Alaska Constitution, to ensure 
that local residents still have a fair opportunity to harvest fish 
and wildlife resources in areas close to their residence.* In 
addition, the State should designate an area as an "Intensive 
Management Area" to restore fish and wildlife populations to 
sufficient numbers in order that liberal seasons and bag limits can 
be resumed as soon as possible.

Active and intensive management will allow all Alaskans to 
live the lifestyle they would like, relative to fish and wildlife 
r e s o u r c e s .

ANILCA must be changed to clearly allow the State to solve
its own problems.

Alaska should be allowed to handle its own problems without 
unnecessary Federal interference. The above outlined plan would be 
one method of doing so.

The Congressional delegation should be a3ked to obtain 
passage of the necessary changes in ANILCA.

The Governor can and should enlist the support of other 
governors for Alaska's position on these changes. Members of the 
legislature can and should enlist the aid of other legislatures in 
supporting Alaska's position also.

The argument is simple. If the Federal government assumes 
management of fish and wildlife resources in Alaska, the same thing 
could happen in other states having any Federal inholdings. The 
cost of Federal management of Alaska's resources would be borne by 
the taxpayers of the other states. Finally, under a Federal take­
over, Alaskan fish and wildlife resources would not be managed for

It should be remembered that Native people have been awarded
44,000,000 acres of land wh:.ch is held in fee simple. Like any lindowners Native 
people can and do refuse to allow others to hunt on, and fish on, their land 
during seasons established by the Department. This alone can serve as a way to 
limit competition for fish and game stocks, although it is recognized that at 
present, enforcement of trespass laws are difficult.

-4-
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all Americana, but, under the terms of ANILCA, these resources 
would be managed only for the rural subsistence users living in 
Alaska. How many non-Alaskans would be willing to pay for that 
program?

ANILCA has been amended nine times since 1980. Our 
Congressional delegation should not have trouble doing it one more 
time, if the State's plan is a reasonable one.

The State of Alaska should be prepared to litigate the question 
of Federal Management, if it is unsuccessful In 

a modification of ANILCA.

The State should immediately initiate litigation in the event 
that the Congressional delegation is unable, or unwilling to obtain 
the necessary changes in ANILCA. The Alaska Constitution, 
including the ncommon use" and equal treatment provisions, was 
approved by Congress at the time of statehood. The threat of 
Federal take-over management, through the ANILCA legislation, flies 
in the face of the implied approval of Alaska's right to manage its 
own fish and wildlife resources granted through the Statehood 
p r o c e s s .

-5-
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ALASKA OUTDOOR COUNCIL. INC.

P.O. Box 34097 
Juneau, Ak. 99803

Jan. 26, 1990

The Honorable Steve Cowper 
Governor, State of Alaska 
Box A
Juneau, Ak. 99811

Dear Governor Cowper:

We feel che tine has cone where we must express sone deep 
concerns over the direction the course of events has taken 
since the State's prejudicial law allowing some citizens 
access to common property resources, while barring others, was 
struck down in the McDowell case. The lack of leadership by 
our delegation in Washington is especially disheartening, 
while your statements at the Egan Forum Friday, January 19, at 
least offer sone hope for those of us who have struggled all 
these long years to correct what we knew to be a grievously 
discriminatory situation.

There are a couple of factors though which have finally caused 
us to voice concern hoping some corrective action may be 
taken. To date those most closely involved with this issue 
within state government ranks have consistently held forth the 
solution to our current dilemma roust be one which includes the 
blessing of only one segment of A l a s k a’s population. We feel 
this is an unfortunate line of thinking and sincerely hope 
such is not the case.

Secondly, we feel this is not a Democratic nor a Republican 
issue; however, wc do feel it is an issue which deserves a 
Democratic solution. In short we feel it would be entirely 
antithetical to Democratic principles if we were to 
permanently affix a discriminatory bias favoring one portion 
of A l a s k a’s populace over another. I f  we are ever going to 
heal the scars which have been induced by this and other 
divisive issues, we must begin by finding solutions which 
treat citizens f a i r l y  and equally.

We are certainly not opposed to Alaskans being accorded the 
opportunity to follow a lifestyle which necessitates living 
off of wild resources; however, any regulatory or statutory 
provision which recognizes such a lifestyle as a preference 
among beneficial uses must be crafted in such a way so as to 
provide the same priority access for any citizen who chooses 
to so live, regardless of where thoy reside. Further, we must

A t t ih j t e a  wiin N a t io n * !  R i l ia  A s s o c ia t io n



strive to avert escalating any further^-divisiveness, racial or 
otherwise, by insuring all groups will be treated equally.

Before closing, we would like to offer a couple of what we 
feel to be constructive suggestions.'* One, we should move to 
avoid any chaos which will lead to problems with federal 
management by immediately convening the Boards of Fish and 
Game to promulgate reasonable regulations. It is our 
understanding Secretary of Interior Lujan feels any gesture on 
our part to begin the long process of resolving this issue 
will assist him in holding off on pre-empting state 
management. The second item which we feel must be 
accomplished would be the amendment of ANILCA either 
legislatively or th.ough a suit filed by the State.

Thank you for taking the time to contemplate these salient 
points. As our Governor, we look to you for leadership in 
resoloving this issue and hope all groups with a vested 
interest will be brought into the process. We further look to 
you in upholding the public trust which should be central to 
any longstanding and meaningful solution to this ongoing 
controversy.

Sincerely Yours,

Ed Grasser, Director 
Legislative Affairs

cc: Tim Kelly, Pres., Alaska State Senate
Sam Cotten, Speaker, Alaska House of Rep.
Sen. Bettye Fahrenkamp, Chair Senate Resources 
Rep. Curt Menard, Co-chair House Resources 
Rep. Cliff Davidson, Co-chair House R e s o u r c e s *1 
Don Collingsworth, Commissioner ADF&G



ALASKA OUTDOOR COUNCIL, HC.

MEMORANDUM ON FISH AND WILDLIFE MANAGEMENT

The State Constitution requires that all 
fish and wildlife resources be managed for "common u s e . 1* 

Alaska Constitution, Art. VIII, §§ 3, 15 and 17.

The Alaska Supreme Court ruled in McDowell v. State, that this 
is an important constitutional right of all Alaskans and requires 
that all Alaskans have equal access to Alaska's fish and wildlife 
resources. The State of Alaska cannot discriminate on the basis of 
residency in allocating access to this important resource.

The State Constitution requires that all fish and wildlife 
resources be managed on the principle known as "sustained yield."

Alaska Constitution, Art VIII, §4.

The Alaska Constitution requires Alaskans to manage fish and 
wildlife resources to insure that Alaskans can harvest these 
resources each year. The term "sustained yield" is a recognized 
biological principle. Proper fish and wildlife management should 
focus on resources, not on politics or sociology.

The State of Alaska must be allowed to manage its
fish and wildlife resources. The Federal Government
should not be allowed to manaqe fish and wildlife

on Federal lands in Alaska.

A  comprehensive fish and wildlife management system 
administered by Alaskans using biological principles is absolutely 
essential for the well-being of fish and wildlife resources in this 
state. Established management techniques can ensure that there are 
more fish and wildlife resources for all Alaskans . 1

Tor example, T h e  A n c h o r a g e  T i m e s , Wednesday, F e b r u a r y  7, 1990,
c o n t a i n e d  m  article e n t i t l e d  " P r o p e r  R e s o u r c e  a n d  G a m a  M a n a g e m e n t  M i l l  A l l e v i a t e  
M o o s e  P r oblem." The a r t i c l e  waa w r i t t e n  b y  J i m  Page, a forester w i t h  t h e  A l a a k a  
D e p a r t m e n t  of N a t u r a l  R esources, D i v i s i o n  of For e s t r y .  Mr. Page s t a t e d  t h a t  
" ( i j n  1983 Swedish h u n t er s  h a r v e s t e d  2 3 2 , 0 0 0  m o o s e  c o m p a r e d  to an A l a s k a n  h u n t e r  
h a r v e s t  of 10,000 . . . .Sweden a t t r i b u t e s  t h e i r  g r e a t  m oose harvest, i n  part, 
to i n t e n s i v e  forest m a n a g e m e n t " .
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At the present time, Alaska is not fully committed to such 
intensive management programs. Ala s k a  can satisfy the M a s k a  
Constitution, and its c i t i z e n s7 desire for Alaska7s fish and 
wildlife resources, by committing itself to intensive management 
p r o g r a m s .

Title VIII of ANILCA mandates Federal management of fish and 
wildlife resources on Federal lands in Alaska if A l a s k a 7s 
subsistence law does not conform with the provisions of ANILCA. 
ANILCA mandates subsistence uses be granted on the basis of 
residency o n l y .2 This directly conflicts with the provisions of 
A l a s k a7 s Constitution, Art. VIII, §§ 3, 15, & 17. The Alaska
Supreme Court has held that a preference based on residency 
violates these provisions.

No other state in the Union operates under the immediate 
legislative threat of a Federal take-over of its fish and wildlife 
management. Indeed, local management of fish and wildlife was one 
of the cornerstones of the statehood movement.

There are three things the State of Alaska should do to 
resolve the problem of threatened Federal takeover.

First, the Legislature should repeal the laws providing for 
rural subsistence2 preferences and allow the Boards of Fish and 
Game to manage Alaska7s fish and wildlife resources in conformity 
with Ala s k a 7s Constitution, using scientifically recognized Fish 
and Wildlife management techniques, including intensive management 
and resource harvesting governed by seasons and bag limits, methods 
and means. The Legislature should pass legislation or resolutions 
necessary to implement such management.

Second, the State should notify its Congressional delegation 
of its management program, and ask the Congressional delegation to 
seek changes in ANILCA recognizing this Sta t e 7s right to manage its 
fish and wildlife resources under such a program . 4

ANILCA dooa not permit access to be regulated on need or reliance.

Subsistence is a misnomer; it is not a method for putting food on the 
table and has nothing to do with need. It is a chosen lifestyle. It is not the 
government's role to preserve any particular lifestyle. Instead the government 
should allow for individual choice and do nothing to discou.age those lifestyle 
choices.

While there have been warnings concerning the amendment of ANILCA, 
it should be remembered that ANILCA has been amended nine (9) times sinco its 
enactment with no major problems.
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Third, the State should initiate litigation in the Federal 
Courts to prohibit the Federal Government from interfering with 
State management of fish and wildlife resources on Federal lands in 
A l a s k a .

None of these remedies are mutually exclusive. That is, the 
State can do one, the other, or all, at this time.

Those people.who utilize Ala s k a 7s fish and wildlife resources 
for personal consumptive use must be reassured that the State 

will ensure that they will continue to have access 
to these resources within Constitutional limitations.

Because in some areas of the State, personal consumptive uses 
of fish and wildlife may be more prevalent, some people believe 
that tne State is unwilling or unable to recognize this lifestyle. 
They believe that only the Federal government will allow this and 
lifestyle to c o n t i n u e . 5

Alaskan State Officials must demonstrate that Alaskans, 
working together, can solve our own problems, without Federal 
intervention.

The Governor should immediately call the state7s Boards of 
Fish and Game into session to set seasons and bag limits, methods 
and means, for the upcoming fishing and hunting seasons. Once 
Alaskans see that they will have a reasonable opportunity to 
harvest fish and wildlife resources next season, some of their 
anxiety should be diminished.
Again, however, the decisions of the boards must be based on sound 
management principles, and not based on politics or socioeconomics.

The Boards of Fish and Game should continue to set 
fishing and hunting seasons based >n sound wildlife and fish 

management principles and the biological principle
of sustained yield.

Seasons and bag limits, methods and means should be utilized 
to ensure proper fish and wildlife management, sustained yield, and

Again , i t  ia  n o t g ove rnm en t'a  r o le  t o  p r e s e r v e  any p a r t i c u la r  
l i f e a t y l o .  I t  a la o  b ea ra  m en tion ing  th a t  th e  A la a ka  N a t iv e  C la im a S e tt lem en t Act 
(ANCSA) p ro v id e d  f o r  t r a n a f e r  o f  4 4 ,0 0 0 ,0 0 0  a c re a  o f  la n d , and 5 9 6 0 ,0 0 0 ,0 0 0  t o  
th e  N a tiv e  peop le a  o f  A laaka  and in  exchange , ANCSA a b ro g a te d  a l l  n a t iv e  h u n tin g  
and f i a h in g  r ig h t a .  Thua, th e  c la im  a r i a in g  from  aome N a tiv e  g roupa th a t  
aub a ia ton ce  r ig h ta  a re  aomehow an a b o r ig in a l  r i g h t  o f  th e  N a tiv e  p e o p le  o f  
A la a k a , a h ou ld  n o t be g iv en  a e r io u a  c o n a id e r a t io n .
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access to the fish and wildlife resources to all types of uses, 
i.e., commercial, non-consumptive uses, and consumptive uses. 
Personal consumptive use should remain on an equal footing with the 
other use3.

During periods when fish and/or wildlife stocks are low in a 
particular area, the Boards can regul. ;e fish and wildlife harvest 
using the traditional methods of seasons and bag limits, methods 
and means, in conformity with the Ala s k a  Constitution, to ensure 
that local residents still have a fair opportunity to harvest fish 
and wildlife resources in areas close to their residence.* In 
addition, the State should designate an area as an "Intensive 
Management Area" to restore fish and wildlife populations to 
sufficient numbers in order that liberal seasons and bag limits can 
be resumed as soon as possible.

Active and intensive management will allow all Alaskans to 
live the lifestyle they would like, relative to fish and wildlife 
resources.

ANILCA mvst be changed to clearly allow the State to solve
its own problems.

Alaska should be allowed to han d l e  its own problems without 
unnecessary Federal interference. The above outlined plan would be 
one method of doing so.

The Congressional delegation should be asked to obtain 
passage of the necessary changes in ANILCA.

The Governor can and should enlist the support of other 
governors for Alaska's position on these changes. Members of the 
legislature can and should enlist the a i d  of other legislatures in 
supporting Alaska's position also.

The argument is simple. If the Federal government assumes 
management of fish and wildlife resources in Alaska, the same thing 
could happen in other states having any Federal inholdings. The 
cost of Federal management of Alaska's resources would be borne by 
the taxpayers of the other states. Finally, under a Federal take­
over, Alaskan fish and wildlife resources would not be managed for

It should be rejTverr.bered chac Native people have been awarded
44,000,000 acres of land which is held in fee simple. Like any landowners Native 
people can and do refuse to allow others to hunt on, and fish on, their land 
during seasons established by the Department. This alone can serve as a way to 
limit competition for fish and game stocks, although it is recognlred that at 
present, enforcement of tror iss laws are difficult.
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all Americans, but, under the terms of ANILCA, these resources 
would be managed only for the rural subsistence users living in 
Alaska. How many non-Alaskans would be willing to pay for that 
program?

ANILCA has been amended nine times since 1980. Our 
Congressional delegation should not have trouble doing it one more 
time, if the State's plan is a reasonable one.

The State of Alaska should be prepared to litigate the question 
of Federal Management, if it is unsuccessful in 

a modification of ANILCA.

The State should immediately initiate litigation in the event 
that the Congressional delegation is unable, or unwilling to obtain 
the necessary changes in ANILCA. The Alaska Constitution, 
including the "common use" and equal treatment provisions, was 
approved by Congress at the time of statehood. The threat of 
Federal take-over management, through the ANILCA legislation, flies 
in the face of the implied approval of Alaska's right to manage its 
own fish and wildlife resources granted through the Statehood 
p r o c e s s .
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Alaska Professional Sportsmen's Association

Ma rc h 1990

Representing Alaska's Big Came Guides, Outfitters, Air Taxis, Sport Fishing Guides,
Lodges, Support Industries and Alaskan Sportsmen

P.O. Box 190842 • Anchorage, Alaska 99518

Regular Meetings 
The Board of Directors/Executive 

Committee meet regularly on the first 
and third Tuesday of each month at 
6:30 pm at the Days Inn, Conference 
Room 201. If you are in town you are 
most welcome fo attend.

The APSA Spring general member­
ship meeting will be April 6, Friday 9 
a.m. - 1:00 p.m. at the Clarion Hotel.

The Creat Alaska Sportsman Show 
begins that afternoon.

SPECIAL SUBSISTENCE 
ISSUE

As a result of federal court and State 
Supreme Court decisions the sub­
sistence issue is now back before the 
Legislature and possibly Congress. As 
a service to our members. We have 

reprinted a number of opinions on the 
issue from various perspectives. We 
have also addressed some of the facts 
and fictions of what federal law says.

APSA will be following this issue 
closelv. If you have an opinion you 
would like to share write APSA.

Subsistence
Under Federal Law

WHAT IS IT? WHAT ISN'T IT?
With the passage of ANILCA IN I960 the Congress placed into law a new and con­

troversial concept - A Subsistence preference for 'rural' Alaskans. What does Title VIII 
of ANILCA really say - and what does it not say?

The subsistence preference is a divil right granted by Congress to individuals who 
reside in 'rural' communities or areas of Alaska.

This civil right may be gained or lost depending on the 'status' of the community or 
area as 'rural'. It is not a right granted in perpetuity.

Subsistence preference is not a property right, the user does not have any right of 
ownership over subsistence resources until taken.

This civil right is not granted to a race or culture but to people in 'rural' communities 
or areas. Native and non-Native have been granted preference.

Can this preference be granted on the basis of 'need'? Not for the first tier of sub­
sistence allocations but if a specific wildlife or fish or other resource is under stress 
(sustained yield can not be assured under present allocations) then the subsistence user 
most directly dependent on the resource has a higher priority.

How did Congress define ’ rural'?lt didn't. That's one of the major problems. Under 
other federal laws 'rural' is defined as a community of 2,500 or less. Given previous federal 
court decisions and the recent State Supreme Court decision the population trigger 
used by the U.S. Census Bureau is about all that is left.

What did Congress say about the State of Alaska's role in Subsistence?
Congress found the State competent to manage all fish and game and other resources 

(including subsistence resources) within the borders of the state regardless of land owner­
ship. Yes, that includes federal (public) lands. However, in some Wildlife Refuges and 
units of the National Park System difterent philosophies of management are required 
by ANILCA then are often practiced by the State. Enhancement programs are often not 
allowed on many federal lands due to specific language in ANILCA that require the 
resources to be managed in "their natural state".

But how does the Slate manage fish and game on federal lands now? Under a Master 
Memorandum of Agreement which was signed by Governor Hammond and the Secretary 
of Interior in 1981.

(continued on page 3)

MESSAGE FROM THE PRESIDENT
The Task Force has completed its work and is no longer in existence, however, it has left us with fifteen crisp, new pages 

ot legislation to consider. The recommendations of the task force arc calling for a new guide area permitting system. The members 
of the task force in general felt that this was the best system to manage the big game resources of the state on state, private 
and tederal lands and the best system to manage the guide/outfitter industry. The bill numbers are SB 422 and HB 448, you 
can obtain copies of the legislation from Senator Faiks office or the House and Senate Resource Committees.

This is very intricate and complicated legislation. It calls for establishing hundreds of guide areas throughout the state, with 
a system of individual guide qualifications consisting partially ot an operationa1 plan to be submitted by each guide/oultitter

(continued on page 2)



President's Message (continued from page 1)
fo r each area o f interest to the guide/outfitter. These operational p'ans must then be 
reviewed by the Commercial Services Board along with seven o r eight other criteria 
to determ ine the most qualified guide/outfitter applicant for the area in question, A 
w ild life conservation fee o f S25 fo r each big game animal and S5 for each deer shall 
be paid by all Commercial Use Permit holder's to the State o f Alaska. This includes 
animals harvested by residents and nonresidents alike, the justification is that the hunter 
uses a commercial service provider who is receiving income from  the commercial use 
o f the resource therefor the State must receive a benefit.

At least two good things may come from  this legislation; the three GMU restriction 
on guide/outfitters has been lifted because this will not be necessary if the new area 
system is implemented, and the task force has recommended the State seek a new 
memorandum o f agreement with the Federal land managers re-asserting state's rights 
to manage fish and game on federal lands.

Be sure to get a copy o f the proposed legislatio • study it and comment to your 
legislators and to the APSA.

Remember that your board o f directors is meeting the first and third Tuesdays o f every 
month in Anchorage at the Days Inn. This meeting is open to all members and their 
guests, your attendance is encouraged and needed.

I made an e rro r in the last newsletter; any interim outfitter is eligible to take the 
guide/outfitter exam this March. You need on ly to be present fo r the exam and to pay 
the exam fee, there is no sign-up deadline fo r interim outfitters. Contact Kurt West with 
Occupational Licensing in Juneau for m ore information and a study packet. Contact 
me fo r inform ation on study groups fo r the guide/outfitter exam.

Nick Pierskalla

NEW GUIDE/OUTFITTER/TRANSPORTER 
LEGISLATION INTRODUCED

By request o f the Governor the House and Senate Resources Committees introduced 
legislation developed by the Task Force on  Guiding and Big Game. Senate Bill 422 and 
its companion House Bill 448 were introduced, as a courtesy to the Governor, at the 
end o f January.

A lthough APSA has reviewed drafts o f this legislation, President Nick, who served on 
the Governor's Task Force, had not seen the final legislation by press time. The APSA 
Legislative Committee will be reviewing these bills closely and will bring recommenda­
tions to the APSA General Membership meeting April 6th just before the Great Alaska 
Sportsman's Show in Anchorage. Plan to attend as the position APSA takes on this im­
portant legislation will make a d ifference in how you do business in the future.

Copies o f each bill are available at your local Legislative Information Office. If you 
can not visit an LIO call APSA and we will send you a copy o f the legislation.

ALEX TARNAI 
WINS LAWSUIT

Alex Tarnai, a Hungarian-born 
trapper and guide and the on ly fu ll­
time resident o f the Nowitna Na­
tional W ild life Refuge, a 2 million 
acre area o f rivers, forest, canyons 
and foothills midway between Fair­
banks and the Bering Sea won his 
lawsuit against the US Fish and 
W ild life Service.

In 1985, Tarnai and a friend (a FWS 
employee), planned to en joy ’ ach 
others company fo r a week while 
Tarnai trapped. The FWS gave him 
a ticket for using a subsistence cabin 
fo r recreational pu rposes. The 
"recreation" was the visit o f his 
friend. The FWS employee was 
threatened, by the Refuge Manager, 
with a citation if she visited Tarnai, 
She was also told she might loose 
her job with the FWS.

The Constitution o f the United 
States guarantees each American 
the right o f free association, at least 
that is what a number o f judges told 
APSA when this case was brought to 
their attention. And the judge who 
ru led in favor o f Tarnai agreed.

But this would not have happen­
ed if Tarnai had not sued. It also 
would not have happened if Tarnai 
had accepted, what we are told was, 
a 550,000 settlement o ffe r by the 
FWS. Tarnai said no - and now we 
have a federal judges opin ion that 
gives guidance to federal agencies 
on the limitations they can put on 
ou r rights within federal areas.

Thanks Tarnai and thanks Leslie - 
at least we know there are two 
Alaskans willing to fight their tor 
rights.

APSA JOINS INTERNATIONAL SHOOTING & HUNTING ALLIANCE
G. Ray Arnett, President of the International Shooting & Hunting Alliance has agreed to represent APSA in 

Washington, DC. Arnett is a former Assistant Secretary of Interior for Fish, W ildlife and Parks, former Alaskan 
(brought in the discovery well in Kenai), and former National President of the NRA.

Arnett also agreed to allow ISHA General Counsel, Stephen Boynton to be a Co-counsel or legal advisor to AP­
SA. Arnett aslo joined APSA as a supporting member.

As you will recall, President Nick met with Arnett and Boynton while in Washington DC. Nick has stated that 
the decision by Arnett is welcome news given the problems Alaskan sportsmen face in Congress. The ISHA has 
beer, very involved in establishing the new Sportsmen's Caucus in Congress.
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•  What is the ro le o f the Federal Agencies then?
To monitor and cooperate on species management and to manage the habitat within the conservation System Unit. In units o f 

the National Park Service habitat management is approached with a different ph ilosophy than most other agencies "Put a fence 
around it, allow  only those the NPS believes appropriated through the gate, under sever stipulations, and 'watch' don't manage 
the resource." Never, if ever, manage the resource, but always manage the peop le. Regardless what befalls the resource, by man 
o r nature, just watch • don't help.

But what if the Feds come in and take over subsistence management?
No federal agency has any basis, under ANILCA, to manage any subsistence resources outside o f federal (public) lanus. The on ly 

exceptions are species under the Marine Mammal Protection Act, Endangered Species Act o r International Treaties and in most cases 
this is done in cooperation with the State.

Then what does federal take over' really mean? Good question.
The on ly  example we have to help Alaskans understand what Federal take over o f subsistence resources on federal lands mean 

is the DRAFT Federal Subsistence Resource Management Program developed by a multi-agency federal task force in 1986.
Basically federal 'take over' under that program, which has never been released to the peop le o f Alaska fo r review and comment, 

would establish a Federal Subsistence Resource Management Board (see chart). This board would review the recommendations o f 
the State Boards o f Fish and Game as well as the National Park Subsistence Advisory Commissions and make a formal determ ination 
that recommendations were or were not consistent with Title VIII o f ANILCA and publish federal resource allocation regulations 
each year.

D o the Fed's really want to take over? No, but there are some agencies like the NPS that see this as an opportunity to extend 
their regulatory controls over users.

Th™ Fed's can not afford , financially o r politically to "take over". Such an act would pit village against village, rural community 
against "a rea" residents and federal managers against state managers for those species that migrate in and out o f federal jurisdiction. 

Why hasn't the Federal PI? been released? Because o f politics and on ly  politics.
The Federal Plan was written to be published in the Federal Register whether the S.ate was o r was not in compliance with Title 

V lli o f ANILCA. This was done in anticipation o f possible future changes in State law by the Legislature o r the Courts. The Federal 
Subsistence Resource Management Plan MUST be immediately released fo r public review and comment - and not he ld in SECRET. 
It must not be published under federal emergency regulatory authority which does not allow Alaskans a reasonable opportunity 
to review and comment on the plan before it goes in n  effect.

Is the Federal government helping Alaska solve the legal and management problems created by ANILCA and the State Supreme 
Court decision? No. The Fed's have gone into hiding. They do not have a solution that would a llow  the State to pass a law that would 
he in compliance with ANILCA Title VIII and in conformance with Article V III o f ou r State Constitution.

What can I do to help?
Every Alaskan, Native o r non-Native, urban dweller o r rural citizen, sportsperson o r couch potato must DEMAND that the Federal 

agencies come out ot the closet and sit down with State officials and cooperate. The prob lem  was created by Congress, in a poorly 
worded, patchwork law that does not define " ru ra l”  - it was not created by the State o f Alaska.

DEMAND that the federal plan be published before it goes into effect. If it were published then Alaskans cou ld know and unders­
tand what the possible Federal take over means and does not mean. Alaskans deserve the right, under the Federal Administrative 
Procedures Act to see and discuss this plan before it goes into effect, even if it never does.

Support your legislature as it wrestles with its responsibilities. Alaska must craft what ever law Alaska believes is in the best interest 
o f Alaskans - not Congress.

But Alaskans must not wait for leadership, because it will not come from  Juneau o r Washington, D.C. If we are a State, as any 
other State, if we are a peop le that cares about ou r destiny then each Alaskan must take pen in hand and write the Secretary o f 
the Interior and DEMAND fairness under the law. Demand the federal agencies come to the table. Demand the federal DRAFT plan 
be released NOW . It on ly takes a moment but if each o f you take action today it can cause a tidal wave.

(Prior to leaving we US FWS, Ric Davidge served as the Chairman o f the Federa l multi-agency task force that wrote the federa l plan. 
Smce 1986 he has tried to have it re leased so  that Alaskans can review and make comments before it goes into e ffe c t)

Subsistence (con tinued  from  page 1)

FT-DenAC SUBSISTENCE RESOURCE MANAGEMENT PROGRAM
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1990 Membership 
Drive Underway

The response from members o f APSA lo  
the "re -up " package has been very good . 
W e anticipate the new Code o f Ethics to 
be printed by March and every member 
w ill have a framable copy to go with your 
Membership Certificate. In the future you 
will receive "year" stamps which can be 
placed on the bottom o f your certificate 
when you re-up.

If you have not sent in your membership 
dues for 1990 we need them before March. 
W e are trying to get all re-ups started ai 
the begining o f each year.

O u r Corporate Sponsorship Program is 
also underway and we will bring you an 
update in March. If you know o f a 
business w illing to support APSA let us 
know The first 12 Corporate Sponsors 
CSl.000) w ill receive banner recognition in 
the newsletter.

Worth & Whitney 
Appointed To State 

Big Game Commercial 
Services Board

Governor Cowper has appointed Glen 
Alsworlh, Mayor o f the Lake and Peninsula 
Borough and owner/operator o f Lake 
C lark Air, Inc. and a member o f APSA 
since 1987 to the new Big Game Commer­
cial Services Board along with Clark 
Whitney a Commercial D rift fisherman 
and also an APSA member since '87.

"W e  are delighted with the appoint­
ments o f G len and Clark to the Board", 
said President Nick. "Both gentlemen will 
bring an important perspective to State 
re g u la t io n  o f o u r  in d u s t ry ,"  N ick 
continued.

The first meeting o f the n e w  Board was 
February 5 in Anchorage, t fy o u  want to 
contact C len o r CLrk give th e o ffk e  a call.

APSA Co-Council Program Growing Fast
One o f the piograms that makes this organization different from other groups is o u r ^ ^  

litigation program. In addition to the Legal Defense Fund and in order to be e f fe c t iv e ly  
in litigation, APSA has requested a few outstanding attorneys to join APSA as Co-Councils.

In addition to providing ongoing legal advice to APSA, members with legal problems 
are referred to an APSA Co-Council as each has specific expertise in important areas 
o f law germane to APSA and its goals and objectives.

As ot press time the following attorneys have agreed to work with APSA as Co-Councils.
Stephen S. Boynton, General Counsel for the International Shooting & Hunting Alliance 

in Washington, DC.
Jeff Parker, form er Counsel to the Sierra C lub, sportfishing guide and a member ot 

the law firm o f Adler. Jameson & Claraval in Anchorage. Jeff is recognized as one ot 
Alaska's leading environmental attorneys.

Wayne Anthony Ross, Alaska's leading sportsman's attorney, a National '' jce President 
o f the National Rifle Association, recipient o f many national awards fo r his advocacy 
o f sportsman's issues in Alaska and across the nation.

Three other attorneys have been requested to join this impressive group and we an­
ticipate their formal agreement this month.

If you have legal prob lem s o r just need some advice call the office and we can put 
you in touch with the right rtto rrey ,

Alaska Outdoor Council Requests Nominations
Nominations for twelve conservation awards have been requested by the Outdoor 

Council. APSA is an active member o f the Council and has been requested to forward 
any nom inations ou r members believe appropriate. The awards o ffered are:

Fish and W ild life O fficer o f the Year 
W aterfow l Conservationist o f the Year 
Game Conservationist o f the Year 
Fish Conservationist o f the Year 
W ater and Soils Conservationist ot the Year 
Education Conservationist o f the Year 
Conservationist Industry o f the Year 
Forester Conservationist o i the Year 
Conservationist Legislator ot the Year 
AOC Organization o f the Year 
Sportsman Conservationist o f the Year 
Most Outstanding Member

I f you have any recommendations please write A PSA and provide the name, organiza­
tion jnd  explain why you have recommended tnis individual.

For All Your 
Printing Needs Call 

Alaska Printing
Dave Milliman

563 -1989
3685 Arctic Blvd. 

We offer a 10% Discount 
To APSA Members

APSA Members Appointed to Bristol Bay 
Salmon Enhancement Association Board

President Nick Pierskalla and member Jim Broady have been appointed tn the Board 
o f Directors o f the Bristol Bjv Salmon Enhancement Association. Broadv serves as the 
alternate tor Nick on  the Board.

This is an important development, in that APSA is the onlv sportsman s group on the 
Board. If you are mierested in what the Association is doing o r have specific concernsj 
regarding salmon enhancement in Bristol Bay give Nick or |im a call.
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Alaska Supreme Court decisions send message to native population

•  By John Shively
In what can on ly be termed a double- 

barreled blast from  a culturally biased 
shotgun, the Alaska Supreme Court has 
sent a message to Alaska natives, which 
will reverberate lo r years. During the week 
before Christmas, in two separate but 
legally related cases, the Alaska Supreme 
Court has to ld Alaska natives there is no 
room  under the state constitution to assist 
them either in preserving their own 
culture or in helping them participate in 
Western culture.

In a case involving the state's local hire 
law, the supreme Court found it un­
constitutional to attempt to help peop le 
in econom ically disadvantaged areas ob ­
tain jobs on  state-funded p ro jects . 
A lthough this case has implications for 
non-natives, there is no question that the 
most economically disadvantaged areas in 
the state are those areas primarily in­
habited by Alaska's native people.

In the second case, the Supreme Court 
threw out the state's subsistence use o f 
fish and game. The state's subsistence law, 
because the law favored rural residents 
over jrban  residents in subsistence use o f 
fish a bd game. The state's subsistence law

•  was an effort to resolve a very difficult and 
long-standing issue relating to the protec­
tion o f hunting and fishing rights which 
are the basis n f the native cultuie.

There are several issues common to 
these cases. Both involved a split decision 
ot the court. The local hire law saw a 3-2 
division in the court, and the subsistence 
law a 4-1 division.

In both cases the Supreme Court was 
concerned with the concept o f equal 
allocation and access. In the local hire law, 
the case was decided under the equal pro­
tection clause o f the constitution. The sub­
sistence decision was based on the con­
cepts o f equal access and common use 
found in the natural resources article o f 
the constitution.

The Supreme Court in both cases seems 
to recognize that inequality is rampant in 
ou r society. Tne on ly question the court 
decides is who i going to be more une­
qual than whom.

In these cases the Supreme Court, in its 
very finite wisdom, decided that the 
primarily n »n-native u»aan society should 
have the upper ha rd  over the primarily 
native rural society. In the local hue case.

•  the |ob preference was available only it the 
state Department o f I abor determined an 
area to be econom ically depressed. In 
such areas, the preference applied to

only 50 percent o f the jobs for wluch there 
were qualified local residents.

Thus, there were plenty o f opportunities 
fo r urban workers to participate in rural 
projects. However, the Supreme Court 
refused, even in this limited manner, to 
assist peop le in rural Alaska in par­
ticipating in Alaska's economy. Absent this 
kind o f assistance, most o f the jobs will go 
to urban residents who have direct access 
to union halls and to the headquarters o f­
fices o f those construction companies 
which perform  the work on most state- 
funded projects.

The decision on the state subsistence 
law is on the other end o f the cultural 
scale. Rural Alaskans, particularly native 
p eop le , depend on tish and game 
resources fo r a great deal o f their 
livelihood.

In o rde r to protect this life-style, the 
federal government passed a law requir­
ing the state to adopt subsistence legisla­
tion that gave preference—not exclusive 
use—in hunting and fishing to rural 
Alaskans. Sport hunting and fishing would 
still take place while this preference was 
exe rc ised . The c ou rt has now  
dismembered this subsistence law.

It should be o f some concern to citizens, 
who believe judicial decisions should be 
free o f personal bias, that three o f the four 
justices who decided to overturn the sub­
sistence law nave recently held sport hun­
ting and/or sport fishing licenses. At the 
very least, this gives the appearance o f a 
conflict o f interest, as their decision gives 
themselves and other urban sportsmen a 
potentially bigger piece o f the Alaska's tish 
and game pie. Remember, this is the same 
Supreme Court which oversees a criminal 
justice system which incarcerates native* 
at a rate which is over twice their percen­
tage o f the population.

It is a lso worthy o f note that major p o r­
tions o f the subsistence decision are bas­
ed on the court s belief that the intent o f 
a piece o f federal legislation was directly 
incorporated into the Alaska's constitu­
tion. Native leaders might note with some 
irony that the title ot that ad  was, ap­
propriately. the White Act. and that its ma- 
|o r purpose was to eliminate fishing rights 
fo r certain natives.

In both the local hire and subsistence 
cases. Chief Justice W arren Mattews 
justice Edmond Burke and justice Daniel 
M oore found fo r urban non-natives.

A lso in bo th  cases, ju s tic e  |av 
Rabinowitz found on  the side o l rural 
Alaskans The fact that lu stie r Rabinowitz

is generally considered to be the most 
judicially distinguished justice o f the five 
members o f the Supreme Court should 
cause some peop le to think twice about 
what the Supreme Court nas done.

Justice Allen Compton dissented from  
the opinion >n the local hire case but join­
ed with the majority in the subsistence 
case.

The key point here is to look at the 
message the Supreme Court has delivered 
to Alaska natives. The message would 
seem to be that, "W e refuse to use the 
state constitution to preserve your sub­
sistence culture cr help you get jobs in the 
Western cu ltu re ."

It is a devastating and tremendously 
significant message to those natives who 
fo r years have been told that, if they just 
work within the system, the system will 
recognize the importance ot them as a 
distinct and important part o f our Alaskan 
society.

The message is a sobering one. It would 
seem to give a great deal o f credence to 
those leaders o f the native community 
who promote a - ivereign relationship 
with the federal government as the on ly 
logical method fo r solving the many d if­
ficult social, legal and economic problems 
facing Alaskan natives. Indeed, the United 
States Supreme Court has an almost 200 
year tradition o f protecting the rights ot 
indigenous people.

The message delivered by the Supreme 
Court is every bit as explicit and blatant 
as those messages delivered by white 
judges during the declining days o f racial 
segregation in the South, and the message 
delivered by George Armstrong Custer 
and his compatriots as they herded 
Ame ican Indians across the Western fron­
tier. The court seems to be saying: "There 
are more o f us white guys than you 
natives, and the more o f us there are, the 
less we will leave fo r you.

Even though these Supreme Court deci­
sions will be challenging to Alaska natives, 
these peop le have survived hardship for 
thousands o f years. They weie here long 
before institutions such as the Alaska 
Supreme Court were envisioned by 
mankind and will be here long alter the 
lustices o f the Supreme Court have cash­
ed out their state retirement and fled to 
some exotic southern climate.

Even though the Supreme Court found 
a unique way to say, "M erry Christmas 
to Alaska natives. I believe the new 
challenges presented to the native leader.

icontmued on page ht
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Alaska Supreme Court
(continued from page 5) 
ship will be met, just as other challeges 
have been met in the past, Alaska natives 
are survivors, and they will ultimately 
prevail. However, I am ashamed and sad­
dened that the Alaska Supreme Court will 
not a llow  the state to participate in the 
resolution o f these problems.

John Shively is a vice president ot NANA 
Regional Corporation. He is a former chair­
man o f the state Board o f Came and was 
chief to s ta ll to Gov Bill Sheffield
Reprinted courtesy o f Anchorage Times. 
January 3. 1990.

Personal Property Taxes 
& Local Rural Residency

Do you park your plane at Lake Hood 
during the winter? Do you own a home in 
Anchorage, but your residency record is 
at your lodge o r business • bu. must pay 
personal property taxes to the Municipali­
ty o f Anchorage? Have you been determin­
ed a "loca l rural resident" by the National 
Park Service which allows you to qualify 
under Title VIII o f ANILCA as a "ru ra l 
resident"?

Important questions which may decide 
y ou r lega l res idency status. Som e 
members have recently been notified by 
federal and state law enforcement officers 
that because o f these confusing issues 
they w ill no longer be allowed to harvest 
fire  w ood  o r  o th e r "su b s is te n c e  
resources" in a Federal Park o r Preserve. 
Even though they meet State o f Alaska 
residency requirements under the law 
there is confusion.

Think hard about where you want to list 
your principle domicile - o r establish y o u r  

residence. D o you live a n y  p l a c e  m o r e  

than six months and a d a y ?  I t  c o u l d  m a k e  

a big difference in how y o » U M  t r e a t e d  b y  

the Fed's and the State.
Remember that c o n s p ^ y  between 

government officials to d e f i y  y o u  o f your 
civil rights is a violation o f tbe Federal Civil 
Rights Act. Think about It.

Communicating 
Effectively with 

Washington, DC
It is important sse let ou r representatives 

know how we tee* about actions they take 
o r do  not take in ou r behalf The best way

to let them know is write them a letter. It 
doesn't need to be long. It doesn't need 
to be typed. It does mfed to be a personal 
letter that conveys your thoughts in your 
words.

Think K I S S  (keep it simple, stupid)
BE BRIEF What do you want them to do 

and why?
BE ACCURATE Tell them your side and 

substantiate it.
BE POSITIVE Concentrate on the good 
parts. •  Don't knock the other side. • O f­
fer Suggestions. • Suggest alternatives.

BE SPECIFIC Address the letter to your 
legislator. • Indicate which bill you are 
talking about. • Ask fo r the vote and a 
response.

BE PERSISTENT Be aware legislators 
maintain informal running counts pro and 
con on controversial legislation.

Addresses:
The Honorable Knute Knudson, Jr., Depu­

ty Assistant Secretary, FWP, US Depart­
ment o f the Interior, Wash., DC. 20240.

Senator Ted Stevens (or) Frank Murkowski, 
U.S. Senate, Washington D .C . 20510.

Representative Don Young, U.S. House o f 
Representatives, Washington D.C. 20515.

Senator (or) Representative Ak, State 
Senate (or) House. Pouch V Capitol Bldg, 
Juneau, AK 99811.

Subsistence issue needs 
final solution

by Clem Tillion 
The Chief lustice o f the state Supreme 

Court's recent action—delaying th' effec­
tive date o f the courts decision striking 
down Alaska's subsistence laws’ that grant 
special preference to rural residents for 
the taking o f fish and game resources in 
the areas in which they ive— leaves me a 
little baffled.

It looks like the court wanted its deci­
sion to be available to the state legislature 
fo r its consideration and the Chief lustice 
probably only later realized that if the state 
was to close all subsistence to save the 
resource from  an milux u l urban hunters, 
it would have substantia* negative impact 
on those depending on n this winter.

It's one o f those cases where if they 
delayed their actions until the season was 
over the legislature would also be over.

Now what the Chief lustice ’s action, 
however adm irable, has done , is tell the 
state its law is unconstitutional but we 
grant ou r perm ission to en force an un­

constitutional law until |u ly  1.
W ell, thanks for the hand, Chief, but it 

sure puts the troopers in a tough p os ition tfk  
when you tell a cop to go out and a r r e s W  
someone under a law already declared 
unconstitutional.

I know my years spent in writing law are 
far different than ruling on it, but in the 
four years I was chairman o f the judiciary 
committee if one o f the staff lawyers had 
told me "it's unconstitutional, Mr. Chair­
man, but I think we can still get convic­
tions under it," I'd have eyed him like a 
black bull looking at a red calf and sent 
for a second opinion.

Unlike some in Anchorage, I happen to 
agree with the basic premise o f our sub­
sistence law, as did a majority o f Alaskans 
as shown by the referendum that attemp­
ted to repeal the law via a statewide vote 
a few years back.

There are still Alaskans living on a non­
cash o r marginal cash life style and we 
should take into consideration that those 
who harvest resources to eat should have 
a preference so long as it is their only prac­
tical alternative.

With the exception o f those seven native 
villages that refused to accept the land 
claims act, such as Cambell and Savoonga, 
the rest o f ou r native people gave up th e ir^ ^  
aboriginal rights in exchange fo r land a n c ^ B  
oil money. As such, it is not unreasonable 
for them to live under the same laws and 
regulations as any other citizen o f the state 
living in like manner. Therein lies ou r 
dilema.

Alaska is in the provervial Catch-22 posi­
tion: W e are prohibited from writing racist 
law, not only by ou r state constitution but 
by the federal Civil Rights Act, an act that 
was opposed by the Council o f North 
American Indians at the time o f its passage 
as they foresaw the very problems facing 
Alaska today.

So what do we do?
The feds gave us the righr to manageour 

fish and game resources as part o f ou r 
statehood grant but Congress then pass­
ed other laws taking back much o f which 
they had given us.

The one staring us in the face now states 
that if the state does not pass legislation 
granting rural residence priority over the 
fish und game resources on lederal lands 
abutting the area they live, the manage­
ment o f those resources o f the federal 
lands sha ll reve rt to  the fed e ra l 
government.

If the federal law had even a need basis 4 B  
on  their land  use. how ever m u c h ^ ^  

(continued on page 7)
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Subsistence issue
(continued from page 6) 
some o f us dislike the word need, we 
cou ld  write a legal law saying that citizen 
can hunt.

I hope o u r legislature can at least find 
a temporary solution, such as the prohibi­
tion against transporting subsistence 
hunters and fishermen by air, and a p ro­
hibition against the transporting by air or 
autom obile , but this a lone will not solve 
ou r prob lem  for the federal law requires 
that we grant a rural preference

Halibut Cove charter boat skipper Clem  
Tillion is a former president c i  the Alaska 
Senate.

Reprinted Iron the Anchorage Times 
1/14/90

Subsistence ruling levels 
the playing field

By Wayne Ross 
O n  WEDNESDAY, JAN. 3, The An­

chorage Times printed an article by JOHN 
SH IVELY, v ice -p res id en t o f NANA 
REGIONAL CORPORATION. It has to be 
one o f the most amazing articles I have 
read m the last 20 years. If you haven't 
seen it, and if you are interested in the 
subsistence issue. I'd suggest that you 
pick up a copy o f Wednesday's Times.

M r. Shively obviously was angry when 
he wrote the article. Mom always said that 
if you w rote something when you were

angry, you shouldn't mail it. Instead, wait 
until you had calmed down and then re­
read what you had written. Then, chances 
were, if you had good sense, you'd tear 
it up and start over agin. C learly, Mr. 
Shively didn't have the benefit o f this good 
advice. He must have sent in his column 
while he was still angry. He shou ld have 
kept it and re-read it the next day. It must 
be embarrassing to him to see his angry 
words published.

Mr. Shively attempts to take the Alaska 
Supreme Court to task for its decision 
overturning the state's subsistence law. He 
accuses the court o f being "culturally bias­
ed ," possessing "fin ite w isdom ," and o f 
refusing "to  preserve (native) subsistence 
c u lt jre ."  He accuses the court o f being 
racist like "white judges during the declin­
ing days o f racial segregation in the 
South" and o f being like "G eorge Arm­
strong C uste r.. .as (he) herded American 
Indians across the Western Frontier."

You have to give Mr. Shively credit for 
one thing. He writes a very co lo rfu l arti­
cle. Inaccurate. But co lo rfu l.

After reading the Supreme Cou rt’s deci 
sion, and later, Mr. Shively's a. tide , I can 
on ly  conclude that M r. Shively never ac­
tually read the court's op in ion . After all, 
M r. Shively is an intelligent man, form er 
chairman o f the state Board o f Game, and 
chief o f staff fo r Gov. Sheffield. If M r. 
Shively had read the actual op in ion , he 
couid not have come to the conclusions 
he did.

Mr. Shively claims the subsistence deci­
sion discriminates against natives. It does 
not. Instead, it restores equality to all 
Alaskans, native ana non-native alike.

The state’s subsistence law gave a priori­
ty to rural residents. This law made urban 
residents second-class citizens with less 
rights to fish and game resources that rural 
residents.

Many nativ<* peop le live in urban areas. 
Many non-nutive people live in rural areas. 
The state's subsistence law granted sub­
sistence rights to non -native ru ra l 
residents, while denying subsistence 
rights to urban natives. Indeed, one o f the 
plaintiffs in the case that ultimately over­
turned this discriminatory law was a native 
who, simply because o f where he chose 
to live, had been denied his subsistence 
rights.

M r. Shively attempts to demonstrate 
bias on the part o f several o f the justices 
because they recently held "sport hunting 
and/or sport fishing licenses." He claims 
that because the justices held those 
licenses "this gives the appearance o f a 
conflict o f interest as their decision gives 
themselves and o ther urban sportsmen a 
potentially bigger piece o f Alaska’s fish 
and game p ie ." This argument makes as 
much sense as saying because a judge has 
a driver's license, he shou ld not par­
ticipate in deciding a drunk driving case, 
Nonsense, Mr. Shively.

The court’s decision is fair and clear. 
S inre Alaska's Constitution reserves all 
fish and game resources "fo r the common 
use," it is a violation o f that constitution 
to  d iscrim inate in aw ard ing those 
resources based upon where a person 
chooses to live.

M r. Shively correctly points out that 
A laskan natives have su rv ived  to r 

(continued on page 8)
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Subsistence ruling
(continued from  page 7) 
thousands o f years, and that new 
chalk nges to the native leadership will be 
met He claims, however, that he is 
ashamed and saddened that the Alaska 

Supreme CouM will not allow the state to 
participate in the resolution o f these p ro­
blem s." Cheer up, Mr. Shively. The 
Supreme court said no such thing. The 
Supreme Court on ly held that in solving 
the subsistence problem , the state could 
nor discriminate, 

but what is the problem?
Remember this. Natives and non-natives 

alike I w e  enjoyed subsistence hunting in 
Alaska fo r hundreds ot years. Discrimina­
tion. however, reared its ugly head for the 
first time in 1978 when the Alaska 
Legislature enacted a subsistence law and 
later, when Congress enacted subsistence 
provisions in ANILCA. We can have sub­
sistence hunting without discrimination. 
But we must not allow people like Mr. 
Shively to make it a racist issue.

It's an Alaskan issue, Mr. Shively. And 
we are all Alaskans. And as Alaskans, we 
can solve this problem . But, says the 
Alaska Supreme Court, in doing so, we 
must be lair to everyone.

Everyone. Mr. Shively. Are you listening?

Wayne Anthony Ross is an attorney in 
private practice m Anchorage and second 
vice president ot the National Ritle A ssocia- 
von

Reprinted Iron. the Anchorage Times 
tr? M

THE BEST DEAL IN  T O W N
What do you get fo r your membership?

Member services are being expanded to include:
Monthly Newsletter • The newsletter not only tells you what has happened but 

what may happen in the coming months impacting your business.
New patch, decals and membership cards now available.
Professional Support • O ur staff and professional committees represent decades 

o f experience in recreation industries and in government. We are all here to help 
you operate your business with the least amount o f conflict.

Representation in Juneau and Washington D.C. - Never sleep while Congress or 
the Alaska Legislature is in session - we don't. You receive professional and in­
fluential representation o f your concerns in ou r state and national capitols. We 
review legislation that would impact your business and work hard to ensure that 
if new laws pass, they will help - not hurt.

Legal Defense Fund • A goal o f the APSA is the establishment o f a Legal Defense 
Fund (5100,000 CD) to back up our e fforts to protect your rights as sportsmen. 
W ith 100 members pledging $1000 we are establishing this important tool. 
Remember money is muscle.

General Liability Insurance/Bonding - We are working with national organizations 
to obtain a group general liability policy fo r our members. W e are also working 
on  a self bonding program that.should help meet your bonding requirements for 
operation on federal or state lands.

Affiliate/Association Memberships • As a member you will have affiliate status with 
major national groups also fighting fo r your rights. You will receive newsletters 
and other information on what is happening in Cong'ess o r other states that may 
effect you.

Political Clout • There is strength in numbers. This organization finds itself in 
the right place, at the right time, and with the right issues to advance the interests 
o f sportsmen and women in Alaska.

Saving on Legai Fees • W e are gathering a group o f legal professionals to assist 
to ou r members. Additionally our staff is familiar with federal and state laws and 
assists members prepare a case with your lawyer.

Law Enforcement Hot line • We coordinate law enforcement concerns and meet 
with top Federal and State law jn forcem ent officials regularly. Your membership 
is an investment in your business. Many members have already found they spend 
more time developing their business and less time fighting with government by 
joining APSA. Compare the value, we are confident you will join.

Together we can make a difference.

A laska Professiona l 
P.O . Box 190642 
Anchorage, Alaska

D a v id s o n , C l i f f  
P* O . B o x  V 
J u n e a u , A K  99811
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V - “f ’vs.L̂ sj V*Ĉ .( A “fVoA^ u.ir*_ ( V*t50U.V-f^S nftcA
+ 0  lo*. i w j i j l i .  1 4  a.pp*A.rf f U t  ^ o rc
o * P  ' f ^ O S t  rcSou.y««s a.y-> , I _c < * > . * , %s

,t r  I i + & «“ a r 0 K f t  _rcvAUe./* AWcls “row toio(o£ie«J/ / J u.Li -KjV c.ouvC*>rv\s?
X  S ^ r c  dom4 \olo —

3 * ^ » i l £ X -  f ^ - r u v s p v ^



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE OAVIOSON

NAME: POLLY NHEELER 
T IT L E :

AD0RES3: P .O . BOX 02291 
C IT Y : FAIRBANKS Z IP :  99700

PHONE: N/R- 
1 B IL L  NO: HJR 74 

SU BJECT: CONST. AHOT: SUBSISTENCE PREFERENCE
MESSAGE: I  SUPPORT A CONSTITUTIONAL AMENDMENT TO PROVIOE A PREFERENCE FOR 

SUBSISTENCE USE OF ALASKV’ S F ISH  AND W ILD LIFE BASED ON LOCAL AND RURAL RESIDENCY 
TH IS  PREFERENCE HELPS PROVIDE THE OPPORTUNITY FOR ALASKA’ S PEOPLE TO L IV E  OFF 
THE LA:JO AND PRESERVE OR PARTIC IPATE IN A RURAL L IF E  S T Y LE . WE URBAN RESIDENTS 
HAVE ADEQUATE OPPORTUNITY TO HUNT AND F IS H . EOM

POMID: 07105429 
OATE: 02/15/90  
T IM E: 1 0 :5 4 :2 9  

LIONAME: FAIRBANKS L IO

C O PIES : REPRESENTATIVES

JACKO
BOYER
0 A V I3 , M.
KOPONEN
SHARP
M ILLER
MACLEAN
KUBINA
FOSTER
GOLl
GRUSSENOORF
MENARD
NAVARRE
HUDSON
FURNACE



R ic Davidge Alaska Public Policy Consultant 
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March 13, 1990

Alaska State Legislature 
PO Box V
Juneau, Alaska 99811 

•LegisXatru:,.

As most of you know I was the Chairman of the Federal Subsistence 
■Resource Management Program Task Force in 198f ±hat wrote t h e  
federal plan. Since that time- T  h a v e  consistently followed the 
federal and state subsistence issues and remained a. student of 
legislation and court decisions-'-

Attached, for your use and review, is a DRAFT Subsistence Bill 
that could pull you out of this mess. This legislation
recognizes the uniqueness of federal lands in Alaska, the
problems of Title VIII and the responsibilities and complexities
of concurrent legislative jurisdiction in the management of fish 
and wildlife resources on federal lands.

This legislation also provides a definition of rural, consistent 
with existing federal law and programs and allows that definition 
to h e  modified hy the O S  Census Bureau consistent their
normal delineation processes nationally.

I

This legislation. viLl_ only appiy to federal lands and not. to
• state or private lands in Alaska as a Constituclonal amendment 

would.

This legislation will not change anything significantly. The 
federal a g e ncies e r e  J o  the process of wrestling with the JT.ini tri 
federal court decision as it applies to the definition or rural 
and the Secretary of Interior is considering an amendment to
ANTLCA to resolve that problem*

The passage of this legislation is consistent with Title VIII and 
its legislative h i s t o r y  as it is constructed from Title VIII.

This legislation avoids a Constitutional amendment and the 
political problems I know most of you wish to avoid.

• Can the State Legislature- pass a law that only affects how it 
(the State) functions within its responsibility under concurrent 
legislative jurisdiction over federal lands? I believe it can in

« 349-7329 3501 Admiralty' Bay, Anchorage. Alaska 99515



light of the fact that federal lands within a state must be 
managed consistent with federal law and that when there is a 
conflict between federal and state law it is the federal law the 
prevails unless that federal law is determined unconstitutional 
by the US Supreme Court.

I suggest you present this as a Committee alternative. Hold a 
teleconference and find out what level of support or opposition 
you have. The most important new positions taken at the
teleconference last Saturday are the number of sportsmen's groups 
supporting federal management rather than a Constitutional 
a m e n d m e n t .



PR O PO S ED  S U B S I S T E N C E  LAW

F I N D I N G S

The L e g i s l a t u r e  finds and d ec la res that -
(1) the c o n t i n u a t i o n  of the o p p o r t u n i t y  for s ub si st ence uses 

by rural residents of Alaska, in cl uding both Nati ve s and non- 
Na tives, on the federal lands and by Alask a Natives on Native 
lands is esser ial to nat ive physical, economic, traditional, and 
c ul t u r a l  e x i s t en c e and to n o n - N a t i v e  physical, economic, 
tr aditional, and social existence;

(2) the si t u at i on  on Federal lands rn Alaska is unique in 
that; federal law m an dates a s u b s i s t e n c e  pr e fe r en c e on federal 
lands co nsiste nt  with the provi s io n s of The Alaska Nationa 
In terest Land C l a i m s  Sett le m en t  Act (ANILCA), and fish and 
w i l d l i f e  resources on federal lands are managed c o o p e r a t i v e l y  by 
fe deral and scate a gencies  under concu rr e nt  legislative 
j u ri sd iction .

(3) fish and w i l d l i f e  h a b i ta t  on fe de ra l  lands is -under 
d i r e c t  federal m a n a g e m e n t  while fish and w i l d li f e resources are 
under c oncurre nt  jur isdicti on .

(4) with the passag e of A N IL CA  the Co n g re s s of the United 
Sta te s found that the State of A l as ka  was co mp etent to manage 
these resources and be ca use of the State's ma n ag e m e n t  experience 
and m a n a g e m e n t  resource s the State was de te rm in e d as the
a p p r o p r i a t e  lead a g e n c y  for the m a na g e m e n t  of fish and wildlife
r es ou rces on federal lands.

(5) all m a n a g e m e n t  of fish and w i l d l i f e  resources on federal 
lands must be co n si s t e n t  with federal law. In the event of 
f e d e r a l / s t a t e  law c on fl icts it is federal law the prevails.

(6) ANIL C A does not de fi ne  "rural" or "urban" resulting in 
s i g n i f i c a n t  d i f f i c u l t y  in i m p l e me n ti ng  a co o rd in ated and 
c o o p e r a t i v e  m a n a g e m e n t  pr og ra m

POLICY

It is h e re by  d e c l ar ed  to be the p o l i c y  of the L e gi s la t ur e that;
(1) co n si s t e n t  with sound m a n a g e m e n t  principles, and the

c o n s e r v a t i o n  of h e a l t h y  popu la t io n s of fish and wildlife, the 
u t i l i z a t i o n  of the federal lands in Alaska is to cause the least 
a d v e r s e  impact p o s s i b l e  on rural re s id e nt s who d e p e n d  upon 
s u b s i s t e n c e  uses of the resources of such lands; consi st en t with
m a n a g e m e n t  of fish and wi l dl i fe  in a c co rd a nc e  with recognized
s c i e n t i f i c  p r in c i p l e s  and the pu rp oses of each of the federal
C o n s e r v a t i o n  S y s t e m  Units estab lished,  desi gnated, or expanded by 
or pur s ua nt  to title II through VII of ANILCA, the purpose of
this Act is to pr o vi d e the o p p o r t u n i t y  for rural residents
en ga g ed  in a s u b s i s t e n c e  way of life to do so;

(2) n o nw as t e f u l  su b si s t e n c e  uses of fish and wil dlife and 
other re newable  re sources shall be the p r i o r it y c on s um p ti ve  uses 
of all such re s ources on the federal lands of Alaska when it is
n e c e s s a r y  to restrict taking in order to assure the continued
v i a b i l i t y  of a fish or wi l d li f e po p ul a t i o n  or the con t i nu at i on  of
s u b s i s t e n c e  uses of such population, the taking of such



population for nonwasteful subsistence uses shall be given
preference on the federal lands over other consumptive uses; and 

(3) except as otherwise provided by this Act State agencies 
in managing subsistence activities on the federal lands and in
protecting the continued viability of all wild resources in
Alaska, shall cooperate with adjacent public or private 
landowners and land managers.

PREFERENCE FOR SUBSISTENCE USES

The taking on federal lands of fish and wildlife for nonwasteful 
subsistence uses shall be accorded priority over the taking on
federal lands of fish and wildlife for other purposes. Whenever 
it is necessary to restrict the taking of populations of fish and 
wildlife on federal lands for subsistence uses in order to 
p r o tect the continued viability of .such populations, or to 
continue such uses, such priority shall be implemented through 
appropriate limitations based on the application of the following 
cri tsria:

(1 ) customary and direct dependence upon the populations as 
the mainstay of livelihood;

(2) local residency; and
(3) the availability of alternative resources.

DEFINITIONS

As used in this Act, the term "subsistence uses" means the 
customary and traditional uses by rural Alaska residents of wild, 
renewable resources for direct personal or family consumption as 
food, shelter, fuel, clothing, tools, or transportation; for the 
making and selling of handicraft articles out of nonedible 
byproducts of fish and wildlife resources taken for personal or 
family consumption; and for customary trade.

For the purposes of this Act, the term -
(1) "family" means all persons related by blood, marriage, 

or adoption, or any person living within the household on a 
permanent basis; and

(2) "barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses -

IA) for other .fash or game or their parte; or 
(B) for other food or for nonedible items other than 

money if the exchange is of a limited and noncommercial nature.
(3) "rural" means any community whose population is 

customarily or traditionally dependent on the harvesting of fisn 
and wildlife resources on federal lands with a population not 
greater than 2500 or as delineated by the US Census Bureau.

COOPERATIVE AGREEMENTS

The Governor may enter into cooperative agreements or otherwise 
cooperate with Federal agencies and other land owners including 
private land owners to effectuate the purposes of this Act.
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MARCUS JENSEN'S TESTIMONY BEFORE HOUSE RESOURCE COMMITTEE, 

STATEWIDE HEARING ON H.B. 7*+» 88 and bill on urban su/bsietence

MR. CHAIRMAN: MY NAME IS MARCUS JENSEN AND I HAVE LIVED IN ALASKA OVER

60 YEARS. MY GRANDFATHER WAS IN NOME IN 1398, and HIS SON THOMAS SPENT 

MOST OF :HI3 LIFE IN NOME. THOMAS JENSEN SERVED IN THE TERRITORIAL 

LEGISLATURE IN 1925. SERVED ON THE FIRST ALASKA GAME OCKHISSUON, I HAVE 

RAISED MY FAMILY HERE IN ALASKA AND AM ONLY SAYING THIS TO SHOW THAT OUR 

ROOTS ARE PRETTY SOLID IN ALASKA. I AM INTERESTED IN WHAT HAPPENS TO OUR 

STATE ANDTHE DIRECTION IT TAKES.

I STARTED SERVING IN THE ALASKA TERRITORIAL LEGISLATURE IN 19<+9. I 

SERVED IN BOTH THE HOUSE AND SENATE T- AND THE LAST TERM WAS IN 1962. I 

served on MANY COMMITTEES THAT HAD NATIVE MEMBERSHIP. 'WE SAT AS CHETPEOPLF,, 

WE WORKED TOGETHER IN HARMONY AND SOLVED OUR PROBLEMS. THE WORD "SUBSISTENCE1 

WAS NEVER MENTIONED. EVERYONE WENT ABOUT THEIR BUSINESS AND TOOK CARE OF 

THEIR PERSONAL NEEDS IN THEIR OWN WAY.

FISH IS ONE OF THE BIGGEST FOOD SUPPLIES FOR ALL ALASKANS. OUR BIG 

RIVERS USUALLY CARRY THREE OR FOUR DIFFEREN'S'r & & S3PRING .HROUGH FALL. 

CERTAINLY DURING THAT TIME A PERSON OCULD SET ASIDE A FEW FISH FOR HOME USE. 

from MY INFORMATION: MOST VILLAGES SMOKE OR FREEZE THEIR FISH FOR THEIR HOKE 

SUPPLY. I THINK IF EACH VILLAGE HAD SIZEABLE CANNING EQUIPMENT IT WOULD 

ENLARGE THE DIFFERENT POSSIBILITIES OF USING THE FOOD.

ALASKA :IS HADE UP OF MANY TYPES CF HABITAT. PERSONALLY I HAVE HUNTED 

WITH A PACKTRAIN ABOVE THE ARCTIC CIRCLE, SPENT OVER TWENTY YEARS HUNT: G 

AND GUIDING IN THE ALASKA RANGE. EACH YEAR I HAVE HUNTED ANDGUIDED IN SOUTH­

EASTERN ALASKA.

I WOULD LIKE TO GIVE THE COMMITTEE SOME OF MY OBSERVATIONS AS TO WHY 

2HESE BILLS ARE NC/T NEEDED. LET'S TAKE KODIAK ISLAND/ ANYONE FAMILIAR WITH 

THAT AREA KNOWS THAT THEY HAVE ABUNDANCE OF FISH AND DEER. THE SOUTHEAST

PANHANDLE ACTUALLY IS ONE COMMUNITY BECAUSE THE AREA AND PEOPLE ARE ALL



LIVING IN THE SAME ECONOMY - FISHING, LUMBERING, TOURISM, AND PLENTY OF 

THE FOOr REOOURCES FOR EVERYONE.

THE ARCTIC CARIBOU HERD HAS CERTAINLY TAKEN CARE OF THAT AREA, AND WILL 

CONTINUE TO DO SO, BECAUSE WEATHER AND DISTANC£{'i8ifSVERY LITTLE URBAN 

PRESSURE.

THE NOME COASTLINE, WHERE WE ARE TALKING ABOUT MARINE MAMMALS, HAS NO 

COMPETITION.

TODAY ALL THE VILLAGES ON THE BIG RIVERS WHOSE PEOPLE ARE FISHERMEN

HAVE LARGE INOOMES BECAUSE OF THE HIGH PRICE OF THE FISH TODAY. A GREAT

NUMBER OF THEM MAKE 'J100,000 OR MORE A YEAR, AND ARE ENJOYING h MUCH HIGHER
■ •

MIXED DIET THAN THEY OOULDJT YEARS BEFORE.

ONE THING THAT IS HARD FOR ME TO COMPREHEND IS WHY NATIVE LEADERSHIP 

IS PRESSING FOR A SUBSISTENCE BILL WHEN THEY HAVE FORTY FOUR MILLION ACRES 

OF PRIVATE LAND TO HUNT ON. I LOCK BACK ON HOW MANY ANIMALS WE USED TO TAKE 

OUT OF ONE SMALL VALLEY* AND XHX THEN THINK CF THE FORTY FOUR MILLION ACRES!
I WOULD ASK THIS COMMITTEE TO NOT PASS OUT ANY OF THESE BILLS. THEY ARE 

NOT NEEDED AND WILL ONLY CAUSE FRICTION AMONG OUR PEOPLE.

IT MIGHT HE OF INTEREST .0 THE GCMMITTE5THAT AOSSCA IS THE ONLY STATE IN 

THE UNION 'WHERE THE FEDERAL GOVERNMENT HAS PASSED A LAS THAT EFFECTIVELY
>
SAYS ,fYOUR CONSTITUTION IS WRONG, AND WE ARE GOING TC TELL YOU HO'/ TO RUN 

YOUR STATE 1" THIS SEEMS SO W R O X  THAT TO SATISFY MYSELF I DID A LI*TLZ 

RESEARCH, AND HERE IS WHAT I HAVE FOUND:

THE FEDERAL GOVERNMENT WAS ASKED TO CONE IN AND CREATE LEGISLATION 

DEALING WITH THE ALLOCATION OF SUBSISTENCE. GOVERNOR HAMMOND* in 

TESTIFIED BEFORE A FEDERAL HOUSE SUBCOMMITTEE, AND I ^UOTS: 'IKE ALLOCATION 

CF ROSCURCES TO BE CONSUMED AMONG THOSE ..HO WOULD COMPETE FOR THE RIGHT TO 

OCNSUHE THEM IS A CDFFICULT PROBLEM AT HEST. I WOULD HOPE THAT THIS CONGRESS 

ESTABLISHES THE PRIORITY OF SUBSISTENCE USES WHERE THERE IS A CONFLICT. I

JENSEN PAGE 2
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"I RELIEVE THAT THIS IS A LEGITIMATE SUBJECT FOR LEGISLATION, AND HOPE THAT 

THIS PRINCIPLE, WHICH HAS BEEN STATE FCLICY FOR SOME TIME, MIGHT BE ENACTED 

INTO FEDERAL LAW." unquote

IT IS OBVIOUS THAT THIS FEDERAL LEGISLATION, TITLE 3 SUBSISTENCE, WAS 

DEVELOPED WITH THE HELP OF GOVERNOR HAMMOND'S STAFF AND THE NATIVE LEADER­

SHIP. WHEN THE LEGISLATION FIRST APPEARED IN PUBLIC IT WAS A REAL BOMBSHELL!

I AM FOR THE RURAL AREAS OBTAINING AS MUCH FOOD SUPPLY AS POSSIBLE FROM 

THE LAND. IT CAN BE DONE EFFECTIVELY 3Y METHOD AND MEANS, SEASON AND BAG 

LIMIT.

• ***  ̂» V . a  • 1990
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Marcn >4, 1990

Dear Concerned Elected Offic ial :

Please evaluate the enclosed letter, it Is the result of an honest effort to 
find a common ground for the people of Alaska. It is Oeing distributed to 
six papers around the state, Including the TundraDrums and Tundra T!m$s,

I must be honest to admit that because of my strong feel ings on this 
matter, the original drafts were composed w ith  considerable anger, it 
w a s  anger at some elected o ff ic ia ls ,  not our perceived 'opponents'. Nev­
ertheless, I hope that the letter is received in the constructive manner in 
which it is intended.

if you w ish  to contact me, p lease don’t hes itate  to c a l l -  745-4358. 

Respectfully ,

Rooert H. Parkerson 
HC 02, Box 7630-A1 
Palmer, Alaska 99645
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An Open Letter to Alaska’s Elected Officials:

On Saturday March 10 ,1 listened to renewed conflict ovar accaaa to Alaska's 'v ild llft 
resources! Tha occasion v u  a talaconfaranca hald by tha Housa Rasourcas Commit- 
i«a Again, Alaskans ara arguing over n ira l p rio rity  fo r  subsistence usa o f thasa 
rasourcas. Tha contestants dabatad tha Issua o f an amandmant to tha Aiauka Constitu­
tion to achieve this p riority .

Thraa m ajor factors distract ua from the raai issue’
(1 ) Tha Alaska National Intarast Lands Consarvation Act (ANILCA) craatas tha 

vhraat that tha fadaral government w ill manage Alaskan rasourcas on fadaral lands 
i f  tha stata doasn’t prorido fo r  p re farantiai accass to fish  and game fo r  “ ru ra i" citi­
zens This threat should offend and anger every Alaskan. Federal manegement is 
undesirable, but management jurisdiction can be settled a fte r Alaskans fa ir ly  resolve 
the resource conflict.
(2 ) Another factor is tha ease with which tha conflict can be twisted to appear to be 

racia l The issue is a a l rac ia l... though heated arguments quickly become ugly and 
racial.
(3 ) Partisan politics clouds tha issua. It isn't partisan, though soma partisans would 

make it so. Republican Senator Tad Stevens says the fadaral threat is our legislature s 
problem, and refuses to try amend ANILCA to keep Federal authorities from  dictating 
state policy. That Act has been amended nine time*. The iseue is not partisan, but 
Democrat Governor Steve Cowper say* the Democrat! w ill lo lve  the problem... then 
promotes a constitutional amendment which divides the people o f Alaska. He fu r ­
thermore w ill not challenge ANILCA in court. Tf I reca ll correctly, as a new gover­
n o r he pledged to pu ll Alaskans together to solve problems.

Each side o f this issue has valid concerns. Each has experienced threats from  other 
Alaskans who are viewed a« opponents in this conflict... However, there was one
o a a i a o a  t h r — 4  u a d e r l y l a g  t h *  « o m m « n U  o f  &li p o r t i o i p l a  Vho v o lo c o a fo r o o o o .
The fish and game resources of Alaska art important to all Alaskans;
Inupists. Aleuts. Indians. Caucasians Blacks. Orientals, urban and ru ra l dwellers... a ll 
Alaskans We a ll value the resources and need them fo r  the surviva l o f our Alaskan 
way o f life . Subsistence uee o f fish and game is an A laskan  trad itio n  Subsistence 
must conlinuel

We should draw together to solve AJiuxan s subsistence neede Instead c f fighting 
over shares o f the rteource pie', we must secure more 'reeource piee'.... more moose, 
more salmon, more timber, more c irlbou . more browse... more reeources to satisfy the 
needs o f a ll Alaskans. Professions, managers can dramatically increase ail
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renewable resources fish, game. Umber They a rt trained In thaw skills They 
didn't train to bscome bureaucrats. They trained to become professionals: flah biolo­
gists. gome biologists, fa rotters, research icienUfcvS. Stata government made them 
into bureaucrat*. Latothars ba tha bureaucrats, who daai with politicians, public 
relations and admin istraUon. Buraaucracy in tarfaras with tha work o f our trainad 
managers!

une brie! example illustrates tha seriousness o f bureaucratic interference. Consider 
a dedicated former" moose biologist" who recently retired from  tha Alaska Depart­
ment o f fish  Ac Gama. Whan diacuesing thia problem, ha stated many timec, "Not once 
was f instructed to produce more moosel". What was ha doing during his years o f ser­
vice to the Alaskans? He tried to manage moo*", but also, he was forced to avoid 
offendin g one politician o r anothar, defend his decisions to a noisy se lf proclaimed 
moose t ip s r t \  o r argue with a reluctant state fo restry  o r habitat o ffic ia l about pro- 
ducing moose browse, This situation is common to aUnatura l resource managers in 
the suie Ask a practicing forest manager what needs to be done to enhance Alaska 
forest production Ht'il te ll you. Ask h*m why it's not being done andyouw ili 
hear o f this same interference. You'll hear why there are limited resources. The 
resource conflict, as serious as it is, Is a symptom o f the rea l problem,., a breakdown 
in professional resource management.

Only you  elected official#, have the authority to eolve this serious problem. Change 
the way our renewable resources are managed. Support our professional managers. 
Free ihem from being bureaucratic political pawns. Pa in fu l reorganisation o f agen­
cies w ill he necessary Special interest w ill lose control. Those who are nourished 
by con flict w ill su ffe r, but the resources and Alaskans w ill benefit. This is y o u r  
ch /ilenge1 This is y o u r  opportunity!

What can he done? Remove political manipulation from management o f Alaska * 
renewable resources. Oregon's and Missouri's system might provide some methods. 
Ask fiii- lie lp from  the people and organizations who testified at the teleconference. 
You win find responses from  talented Alaskans who have genuine interests in prn- 
v idm gihe needed resources fo r  Alaskans Don't poiarJre Alaskans' Your special 
interest should be i l i t h e  people o f Alaska.

Robert H Parkerson, Ph, D,
Former Direcmr Alaska Plant Materials Center 
Palmer Alaska



RIC DAVIDGE 
3501 AD MI R AL T Y BAY 

ANCHORAGE/ ALASKA 99515 
3 4 9 - 7 n 9 H  563-1912W

March 13, 1990

C h a i r p e r s o n s
H o u s e  and Senate R e s o u r c e s  Committees 
Alaska State Legislature 
I’O Box V
Juneau, Alaska 99611

Sena cor Fahrenkamp & Representative Menard,

ALtaehed for your use and review is a DRAFT Subsistence Bill that 
could pull you out of the mesa. This legislation recognizes the 
uniqueness of fedoral lands, the problems of Title VIII and the 
responsibilities and complexities of concurrent legislative 
jurisdiction in the management of fish and wildlife resources on 
federal lands.

This legislation also provides a definition of rural, consistent 
with existing federal law and programs and allows that definition 
to be modified by the US Census Bureau consistent with their 
normal delineation processes nationally.

This legislation will only apply to federal lands and not to 
state or private lands in Alaska.

This legislation will not change anything significantly. The 
federal agencies are in tho process of wrestling with tho Kinitzi 
fedoral court decision as it applies to the definition or ruraL 
and the Secretary of Interior is considering an amendment to 
ANILCA to resolve that problem.

The passag® of thia legislation is consistent with Title VIII and 
its legislative history as it ia constructed from Title VIII.

This legislation avoids a Conslitulional amendment and the 
political problems I know most of you wish to avoid.

Can the State Legislature pass a law that only affect3 how it 
(tho State* functions within its responsibility under concurrent 
legislative jurisdiction over federal lands? I belicvo it can in 
light of the fact that federal lands within a state must be 
managed consistent with federal law and that when there is a 
conflict between fedoral and state law it is tho federal law the 
prevails unless that federal law i3 determined unconstitutional 
by tho US Supreme Court.

1 suggest you present this ds a Committee alternative. Hold 3 
teleconference and find out what level of support or opposition
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you have. The most important new positions taken at the
teleconference last Saturday are the number o:‘ sportsmen's groups
supporting federal management rather than a Constitutional 
amendment.

hope this is constructive. I know it will generate some 
opposition based on growing expectations of some Native leaders, 
but I believe it can prevail with solid legislative management.



PROPOSED SUBSISTENCE LAW

FI NDINGS

Tho Legislature finds and declares that -
(1) tho continuation of the opportunity for subsistence uses 

by rural residents of Alaska, including both Natives and non- 
Natives, on the federal lands and by Alatua Natives on Native 
lands is essential to naiive physical, economic, traditional, and 
cultural existence and to non-tJjtivo physical, economic, 
traditional, and social existence;

(2) the situation on Federal lands in Alaska i3 unique in 
that; federal law mandates a subsistence preference on federal 
lands consistent with the provisions of The Ala3ka National 
Interest Land Claims Settlement Act (ANILCA), and fish and 
wildlife resources on federal lands are managed cooperatively by 
federal and state agencies under concurrent legislative 
jurisdiction.

(3) fish and wildlife habitat on federal lands is under 
direct federal management while fish and wildlife resources are 
under concurrent jurisdiction.

(4) with the passage of ANILCA the Congress of the United 
States found that tile State of Alaska was competent to manage 
these resources and because of tho State's management experience 
and management resources the State was determined as the 
appropriate lead agency for the management of fish and wildlife 
resources on federal lands.

(5) all management of fish and wildlife resources on federal 
lands must be consistent with federal law. In the event of 
federal/state law conflicts it is federal law the prevails.

(6) ANILCA does not define "rural" or "urban" resulting in 
significant difficulty in implementing a coordinated and
cooperative management program

POLICY

It is hereby declared to be the policy of the Legislature that;
(1) consistent with sound management principles, and the 

conservation of healthy populations of fish and wildlife, the 
utilization of the federal lands in Alaska is to cause the loast 
adverse impact possible on rural residents who depend upon
subsistence U3os of the resouccos of such lands; consistent with 
management of fish and wildlife in accordanco with recognized 
scientific principles and the purposes of each of the foderal
Conservation System Units oBtablished, dosignated, or expanded by 
or pursuant to title II through VII of ANILCA, the purpose of 
this Act is to provide the opportunity for rural residerts
engaged in a subsistence way of life to do so;

(2) nonwasteful subsistence uses of flan and wildlife and 
other renewablo resources shall bo the priority consumptive uses 
of all such resources on the federal lands of Alaska when it is 
necessary to restrict taking in ordor to assure tho continued 
viability of a fish or wildlife population or the continuation of 
subsistence uses of such population, tho taking of such
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po pul at io n for nonwasteful su bs ist ence uses shall be given 
pr efe re nc e on the federal lands over other co nsum pt iv e uses; and

(3) except as otherwise provided by this Act Statu agencies 
in managing sub si st ence activities on tho federal land3 and in 
pr otecting the continued viability of all wild resources in 
Alaska, shall co operate with adjacent public or private 
landowners and land managers.

PREFERE NCE FOR SUBSISTENCE USES

The taking on federal lands of fish and wildlife for nonwasteful 
subsistence uses shall be accorded priority over tho taking on 
federal lands of fish and wildlife for other purposes. Whenever 
it is necessary to restrict the taking of populations of fish and 
wildlife on federal lands for subsistence usos in order to 
protect the continued viability of such populations, or to 
continue such uses, such priority shall bo implemented through 
appropriate limitations based on the application of the following 
criteria:

(1) customary and direct dependence upon the populations as 
the mainstay of livelihood;

(2) local residency; and
(3) the availability of alternative resources.

DEFI NITIONS

As used in this Act, the term "subsistence use3" means the
customary and traditional uses by rural Alaska residents of wild, 
renewable resources for direct personal or family consumption as 
food, shelter, fuel, clothing, tools, or transportation; for the 
making and selling of handicraft articles out of nonedible 
byproducts of fish and wildlife resources taken for personal or 
family consumption; and for customary trade.

h'or the purposes of this Act, the term -
(1) "family" means all persons related by blood, marriage,

or adoption, or any person living within the household on a 
permanent basis; and

(2) "barter" means the exchange of fish or wildlife or their 
parts, taken for subsistence uses -

(A) for other fish or game or their parts; or
(B) for other food or for nonediblo items other than

money if the exchange is of a limited and noncommercial nature.
(3) "rural" means any community whose population is 

customarily or traditionally dependent on the harvesting of fish 
and wildlife resources on federal lands with a population not 
greater than 2500 or as delineated by the US Census Bureau.

(4) "urban" means any community whose population is 
customarily or traditionally dependent on the harvesting of fish 
and wildlife resources on federal lands with a combined 
population greater than 2500 or as delineated by the US Census
Uuruau.
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C O O P E R A T I V E  A G R E E M E N T S

The Governor may enter into cooperative agreements or otherwise 
cooperate with Federal ayencies and other land owners including 
private land owners to effectuate the purposes of this Act.
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Prev, ence of Diabetes 
Mellltus In Alaskan Eskimos, 
Indians, and Aleuts

----------------- P-^dJ___

Cynthia D. Sdtrxer, MO 
Am m  F. U ititr, MD, MFH 
Edward f. Boyko, MO, MFH 
Dorothy G ohdti, MO 
N «l |. Murphy, MO

The prevalence of diabetes mellltus In Alaska Natives 
Hu bet* thought to t>« low, but no survey ot this 
condition In lit natives has betn conducted. Medicil 
records from 1979 to 19*3 were reviewed to determine 
the prevalence of diagnosed diabetes meiUtus In Alaska 
Natives. Computerized outpatient and Inpatient m edki! 
record data and dlnkian reports were used to Identify cases. 
As of December 1905, ( I I  Hying Alaska Natives fulfilled 
diagnostic criteria for diabetes. Type II diabetes meiUtus 
was found in 3(4 subjects, type I diabetes was found in 
IS subjects, and unspecified type of diabetes was found 
In 31 subjects. The overall age-adjusted prevalence of 
diabetes meiUtus, 13.7/1009, was lower man the ovtral 
United States rate of 24.7/10M. However, age-adjusted 
prevalence varied considerably by ethnic group; tho 
prevalence was 27.2/1000 among Aieuts, 22.0/1000 
among Alaslun Indians, and I.I/10M  among Alaskan 
Eskimos. Rales within the Eskimo subgroups varied by 
a factor of four. Compared with previous reports, the 
prevalence of diabetes mellitus In Alaskan Eskimos 
appears 10 have increased. Diabetes meiUtus b no 
longer a rare condition among Alaska Natives. Diabetes 
Cart 111(03-700, 1901

Studies o f Alaska Natives and other arctic indig­
enous pOf ufadom have indicated a low preva­
lence of diabetes meiUtus compared with the 
1980 United States prevalence of 24.7/1000 for 
all races (1). A T957 survey of 16,000 Alaskan Eskimos 
revealed 3 - 6  cases, depending on diagnostic criteria, 

for a crude prevalence o f 0 .2 -0 .4 /1000  (2). Reports 
over the subsequent IS yr revealed an increasing, but 
'till low, prevalence of glucose intolerance in Alaskan 
Eskimos (3,4). Reviews of historic information indicate 
low prevalence rates in several Eskimo groups (3 -9 ). In

the 1960s a study of Alaskan Athabaskan Indians rein­
terpreted with 1985 World Health Organisation (WHO) 
diagnostic criteria, identified 3 cases among 306 sub­
jects >20 yr old (9.8/1000) screened by oral glucose 
tolerance test (OGTT; 10). The low prevalence of dia­
betes in arctic populations is in contrast to that among 
American Indians, who have experienced a dramatic 
increase in diabetes prevalence during the twentieth 
century to rates as high as 341/1000 In the Plma Indians 
of Arizona (6 ,11-13).

In recent years, several clinicians in Alaska have noted 
an apparent Increase in the number of Alaska Natives 
with diabetes. Because of these observations, a project 
was Initiated in 1985 to develop a diabetes registry to 
improve patient care and to define the magnitude of the 
problem of diabetes among Alaska Natives. We describe 
the prevalence of diabetes among Alaska Natives as of 
31 December 1985 and compare it with previous data.

PATIENTS AND METHODS_________________________________

The Alaska Native population consists of three major 
ethnic groups, Eskimos, Indians, and Aleuts (14). These 
major groups may be further subdivided into linguistic 
groups that have traditionally occupied certain geo-
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FKJ. 1. Geographic distribution oi na­
tive groups within Alaska.

graphic areas of the state (15) (Fig. 1). The Eskimos can 
be divided into two major groups, the Inupiaq (northern) 
and the Yupik (southwestern) (16). Alaskan Indians in* 
dude the Athabaskan tribes o f the interior and the lribtt 
of the Pacific Northwest coast (14). The Aleuts include 
the residents of the Aleutian and Pribilof Islands and 
from the tip of the Alaska Peninsula. The inhabitants of 
the remainder of the Alaska Peninsula, the Kodiak area, 
and coastal regions of southcentral A la * id en tify  them­
selves as Aleut although linguistic and anthropologic 
studies classify them as Sugpiaq Eskimos (15 -17 ). In the 
current medical records system and in this report, the

term Alev!, includes these groups. Comprehensive health 
care is available* to all Alaska Natives directly through 
the Indian Health Service (IHS) or try contract with re­
gional native health corporations. The state is divided 
into nine IHS service units (Fig. 2), ea.:h of which con­
sists o f a constellation o f village clinics staffed by health 
aides and/or midlevel practitioners and a snru.ll referral 
hospital or clinic staffed by physicians. The 170-bed 
Alaska Native Medical Center in Anchorage serves as a 
tertiary referral center. In six of the nine service units 
the IHS offers the only full-service health care available; 
in all service units, IHS care is free o f charge, including

FIG. 2. Indian Health Sendee health de­
livery service unit* In Alaska.
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prescription medications. It is estimated that >90% of 
the Alaska Native population uses the IHS system In 
some way for health care.

Patients with diabetes were ascertained from a com­
puterized health-care data base, the Patient Care Infor­
mation System (PCIS), which was established by the IHS 
in Alaska in 1979. At the time it was established, all 
diagnoses on master problem lists from all charts at IHS 
facilities were entered into the data base. Since its in­
ception, all inpatient and outpatient visits at IHS facili­
ties in Alaska and outpatient visits at all but two native 
corporation facilities have been recorded in PCIS. 
Information recorded includes demographic data, 
narrative and International Classification of Diseases 
(ICD)-9-coded diagnoses for each in- or outpatient visit 
(inducing pharmacy visits), an active and inactive prob­
lem list, a location and provider code for each visit, and 
in some cases, laboratory values and medications pre­
scribed. This system was used to obtain the names of 
all patients seen with diabetes and its insuing compli­
cations by a physician, physician's assistant, or nurse 
practitioner betweenearly 1979 and 31 December 1985. 
Names o f patients for whom diabetes had been noted 
on the problem list before 1979 were also obtained. The 
1CD-9 codes used in the search were the following: 250 - 
250.9, 357 .2 , 362.d-362.02, 366.41, 648.0, 648.8, 
775.0, and 790.2, (see appendix). The computerized 
health summary and/or the patients' charts were then 
reviewed either by one of the authors or by a physician 
- nurse at the patient's home facility to verify the di- 

's. As an additional verification check, the local 
physicians at each facility were asked to supply names 
of any diabetic patients meeting the criteria who had 
not been identified by the PCIS system. The two native 
corporation facilities that did not submit data to PCIS 
were the Nome Service Unit (population 5787) and Ko­
diak Island (population 2171; within the Anchorage Ser­
vice Unit). For Nome, cases were ascertained from files 
of ICD-9-coded diagnoses maintained L o l ly  for each 
in- and outpatient visit. For Kodiak, cases were ascer­
tained fr>xn a diabetes registry maintained locally. In all 
cases, records were reviewed for diagnostic criteria.

The diagnosis of diabetes was accepted if the records 
contained information meeting the 1985 WHO criteria 
for diabetes (18). In addition, patients were accepted as 
diabetic if records showed a history o f oral hypoglyce­
mic agent or insulin prescription. These criteria were 
used only for those whose available records did not in­
clude pretreatment laboratory values and whose glucose 
values vtfiile on medication were either not available or 
below the diabetic range.

Cases o f diabetes were classified as type II if specified 
as adult onset, non-insulin dependent, or type II in the 
diagnosis or if management had included diet alone or 
oral hypoglycemic agents. The diagnosis o f type I dia­
betes waa accepted only when all of the following were 
true: type I or juvenile onset noted by the primary phy­
sician, continuous management with insulin, and a his­
tory of either ketoacidosis or a labile glycemic response

Omaris o k u . v o l  ii, no. ♦. ocroau i m

to insulin consistent with type I diabetes. The term Itb 
sulin-depcndent diabetes was not accepted as equiva­
lent to type I because in many cases this term referred 
to a type II diabetic patient on insulin. The designation 
diabetes, type unspecified was used for cases In which 
a clear-cut distinction was not possible based on the 
information available to the authors. Diabetes second­
ary to other conditions was included In this group.

Two other groups of patients were identified. An Im­
paired glucose tolerance group included patients with 
at least one fasting plasma glucose level of 115-139 
mg/di or at least one random or 2-h glucose level of 
140-199 mg/dl. Patients with a past diagnosis of ges­
tational diabetes were included in this group. A "pos­
sible diabetes" group consisted of patients with a history 
of one fasting plasma glucose level of 2:140 mg/dl 
or one random or 2-h plasma glucose level of 2200  
mg/dl.

Ethnicity arvd blood quantum (i.e., self-declared pro­
portion of native ancestry) were taken from the PCIS data 
base or, if not present In this data base, from local hos­
pital or clinic records. Patients were classified as Es­
kimo, Alaskan Indian, or Aleut. For rate calculations, 
IHS estimates of the 1985 population for all Alaska Na­
tives, for each ethnic group, and for each service unit 
were used. Estimates of the total population and each 
service unit population were based on the 1980 United 
States census corrected for' births and deaths in subse­
quent years. The proportion of the total represented by 
each age, sex, and ethnic group (Eskimo, Indian, Aleut) 
was assumed to be constant from 1980 to 1985. Age- 
and sex-specific population data for each ethnic group 
were based on the 1980 distribution, applied to the 1985 
estimated ethnic populations.

The Alaska rates were age-adjusted to the 1980 United 
States rates for all races by the direct method (19). Com­
parisons between age-adjusted rates were made with the 
method of Chiang as described by Lilienfeld and lilien- 
feld (20). Comparison of crude rates was done with 
techniques to enable an overall test to be performed. 
For multiple pair '•« comparisons o f rates, an adjusted 
Bonfertoni P value was used (21).

KiSUUS
We identified 1585 patient records containing the ICD- 
9 codes listed in the PCIS system (a p p e n d ix ) .  5ervice unit 
physicians identified an additional 22 patients, 14 of 
whom were from the two clinics that did not report 
outpatient visits to PCIS. O f the 1607 records reviewed, 
610 Alaska Natives residing in Alaska at the end of 1985 
met the criteria for diabetes mellitus. An additional 72 
patients had evidence of impaired glucose tolerance, 
and 34 patients had possible diabetes. The status of 35 
patients was unknown, because of either Incomplete 
records (8 patients) or Incomplete residence information 
(27 patients) (Table 1). Most Alaska Native patients with 
an unspecified type of diabetes were probably type II

MS
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TAJLi 1
Summary of diabetes classification of Alaika Natives based 
on m edial record review, December 1965

ToaJ w rotdi reviewed 
Eliminated from study*
Diabetes, tout 

Type I 
Type II
Type unipec'fied 

Evidence of impaired glucose tolerance 
Possible diabetes 
Incomplete records 
Possible non-Alaskan residence

1607
856
610
15

564
31
72
34
8

27
'Due to non-Native race (431), no evidence for glucose tolerance 
abnormality (246), death (156), or duplication of records (23).

diabetic individuals based on age distribution. The ex* 
ceptions were 2 pancreatectomized patients and 2 pa­
tients with a rare congenital syndrome of thiamine-de­
pendent anemia with deafness and diabetes (22). Eight 
hundred fifty-six patients were eliminated '  om the study, 
431 because of non-Native race, 246 because no evi­
dence of glucose tolerance abnormality was found, 156 
because of death before 31 December 1985, and 23 
because of duplication of records. The 246 with no evi­
dence of glucose intolerance included those with "rule 
out diabetes," "family history of diabetes," "wants check 
for diabetes," and other statements in the record that 
had been coded to diabetes.

The age-adjusted prevalence of diabetes among Alaska 
natives as of 31 December 1985 was 15.7/1000. There 
was a threefold variation within the population, with 
Eskimos showing an age-adjusted prevalence of 8 .8 , In­
dians 22.0, and Aleuts 27.2/1000. The age-adjusted Es­
kimo rate differed significantly from both the Indian 
(Z -  8 .9 7 , P < .001) and the A leut (Z -  7 .3 8 , 
P < .001) rates, and the two latter were not significantly 
different (Z -  1.87, P <  .061). Rates in all groups gen­
erally increased with age (Table 2). Age-specific rates 
after age 25 yr for Indians and Aleuts were similar to

United States rates, whereas those for Eskimos were lower 
(Fig. 3). After age 35 yr, age-specific rates among Eski­
mos were continually significantly lower than those of 
Aleuts, and after age 45 yr the age-specific rates (or 
Eskimos were lower than those of Indians.

Further subdivision by service unit shows a fivefold 
variation in age-adjusted prevalence. A combined com­
parison of crude rales shows significant overall variation 
(X2 »  150.3, df -  8, P < .001), and pairwise com­
parisons of age-adjusted rates also showed multiple sig­
nificant differences. The Yukon-Kuskokwim Delta Ser­
vice Unit, whose population is ~94% Yupik Eskimo and 
6% Athabaskan Indian, had the lowest prevalence at 
5.8/1000, whereas the Annette island Coastal Indian 
population had the highest rate at 31.1 / 1000 (Table 3 ).. 
Most of the Aleut population is within the Anchorage 
Service Unit. Because the group of people noted as Aleut 
in the medical records contains both Aleuts and Sugpiaq 
Eskimoi, we calculated age-adjusted prevalence rates 
per 1000 for subdivisions of Lhe Aleut population. The 
age-adjusted rate for the Aleut residents of the Aleutian 
and Pribilof Islands (linguistically defined as Aleut) was
32.1 (43 cases, 2228 population). The population of St. 
Paul Island, one of the Pribilof Islands, had an excep­
tionally high rate of 69.2 (25 cases, 557 population) 
whereas the other Aleutian Aleuts had a rate of 20.0 
(XJ ■ 24.0, df ■ 1, P < .001). The rate for Aleuts re­
siding away from the Aleutian region (predominately 
Sugpiaq Eskimos) was 24.4 (96 cases, 7086 population). 
This represents the highest rate among the Eskimo lin­
guistic groups.

The female-to-male prevalence rate ratio among all 
diabetic patients was 1 .6 :1 . The female predominance 
was apparent in each major ethnic group and in each 
age group over 25 yr, with two exceptions: Eskimos 
aged 25-34 yr (10 cases, male rate equal to female rate) 
and Aleuts ageu 35-44 yr (19 cases, male rate greater 
than female rate). O f people with type I diabetes, there 
were 7 male and 8 female patients.

Tabie 4 shows numbers of patients by native blood 
quantum and type of diabetes for the 449 patients for

TAJLI 2
Estimated IMS Alaika Native populations, total diabetes cases, and age-specific prevalence rates per 1000

All native Eskimo Indian Aleut
a** group (yr) Population Cases Rasa Population Cases Rale Population Cases Rasa Population Cases Rale
0-14 24,961 5 0.2 13,843 1 0.1 6231 1 0.1 2667 3 1.0

15-24 17,551 6 0.3 9512 2 0.2 5777 4 0.7 2262 0 0.0
25-34 11,526 24 2.1 5872 10 1.7 4175 7 1.7 1476 7 4.7
35-44 4 7?00 60 8.2 360) 16 5.0 2719 23 6.S °60 19 19*
45-54 5564 123 22.1 2853 31 10.9 1903 66 34.6 •04 26 32.3
55-64 3579 170 47.5 1863 S3 26.4 1203 81 67.3 513 36 70.2
a 65 

Totals
3317 222 66.9 1765 64 36.3 1165 110 94.4 387 46 124.0

Crude
A^aadjuttad4

73,796 610 8.3
15.7

39,306 179 4.6
6.8

25,176 292 11.6
22.0

9314 139 14.9
272

'Adjuttad to I960 United Sutas all races population.
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FKL S. A je-*f*dflc prevalence rales (per 10QB) of dia­
betes tot Ala//ka Natives, Inducting Aleuts {dolitd So*), 
Indians [dtshtdind dotted Tint), and Eskimos [soM Hnt), 
h t 1MS and /or all races in United States (dashed fine) lot 1
whom both blood quantum and ty pe of diabetes were 
specified. Of type I patients, o nly1 '8%) was full-blooded. 
Of type II patients, 267 (61%) w*re full-blooded.

DttCUWION

T
his study constitutes the first systematic attempt 
to determine the prevalence of diabetes among 
a ll Alaska Natives. There are several possible 
limitations in the data. A tendency toward un­
derreporting In hospital- and clinic-based studies of di­

abetes has been described (23-26). However, our 
methods of case ascertainment ensured that any dia­
betes-related clin ic visit to a physician or midlevel prac­
titioner and any hospitalization for diabetes in the IHS 
system in Alaska during a 7-yr period would have been

noted. Although Alaska Native patients seeking care en­
tirely from village health aides, the private sector, or 
out-of-state would have been missed, it is unlikely that 
this number would be large because the IHS offers the 
only comprehensive health care in tlx of nine regions 
and all care, including pharmacy service, is free of charge 
to Alaska Natives. The only regions not reporting out­
patient visits to PCIS coded all outpatient visits locally 
and reported their diabetes cases to us. Overreporting 
could have occurred if local chart reviewers were not 
stringent In their application of the W HO criteria or if 
the patients accepted on the basis of insulin or oral agent 
management were not actually diabetic by WHO cri­
teria. These are not likely to be large sources of error 
because both written and verbal Instructions on diag­
nostic criteria were given.

Possible sources of error In the prevalence rates in­
clude inaccuracies in the 1905 estimated populations 
and errors in assignment of ethnicity within the medical 
records system. The United States census includes Ca­
nadian Indians, Canadian Eskimos, and American In­
dians with Alaskan Indians and Alaskan Eskimos in pop­
ulation data. Because patients from these groups were 
not included in our case definition, there may be a small 
underestimation of the prevalence in Indians and Eski­
mos, in that the denominators, but not the numerators, 
include immigrant individuals. Our prevalence rates are 
minimal estimates, because we ascertained only clin i­
cally diagnosed cases. A review of screening surveys in 
several populations demonstrated that for every known 
diabetes patient there was at least one undiagnosed case 
(27). Whether the same degree of underascertainment 
exists in this study is unknown.

It is difficult to compare prevalence rates of diabetes 
in different populations because of differing diagnostic 
criteria, case ascertainment methods, and age-standard* 
Izatkxi methods. Table S shows reported prevalence rates 
in several North American populations during the past 
two decades (1 ,11,24,26-31). Age-adjusted rates in 
Alaskan Indians and Aleuts are now roughly comparable 
to the rate for all races in the United States and slightly

TABU 3
Prevalence rates of diabetes In Alaska Natives by Indian Health Service Unit, December 1MS

Service unit Predominant ethnic poop Number of cases 190S population Crud. raw per 1000 Aae-ad|uiWd rate per 1000*
Annette bland CoaarflndUn 21 1107 19.0 31.1
Ml. Edgecumbc Coita l IndUn 1S4 10,032 IS.3 27.2
Anchorage Mbad 193 19.990 1,7 20.7
Interiors * Athabatan Indian 70 6522 9.2 16.7
Kouebue Inupiaq Elkin o 47 S221 9.0 16.6
Barrow tnupiaq Eskimo 23 3021 7.6 14.0
Bntaol -ayt Vup.k Eskimo 23 4104 5.S 10.4
Nortr , Sound Imiptaq Eskimo 23 S707 4.0 6.7
Yuk'.vKuekokwlmJ YUptk Eskimo 40 15,906 3.0 5.0
*A *  *d)uMed »  1900 United Stiia* all races population. 
*' <duta tome Inoptaq Laid mo*.
' .ndude* tome AJeutv 
$ Include* tome Athebaikan Indian*.
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TABU 4
Nath-e Wood quantum by type of diabetes

Quantum
Eikimo Indian Aleut Toul

n Percent n Percent n Percent n Percent

Typel
<1/2 2 13 2 67 2 SO 6 46
1/2 - 7/a J SO I 3) 2 SO 6 46
Full 1 17 0 0 0 0 1 8
Total 6 100 3 100 4 100 13 100

Type U
<1/2 5 2 21 12 19 17 45 10
1 /2 -7 /I 24 17 SI 26 49 44 124 26
Full 1t6 60 106 60' 43 39 267 61
Total 145 100 160 100 111 100 436 99*

Data in  presented for 449 Alatka Native* with rpecified quantum 
and jpecified type of dubete*; 161 palienU had urupecifled typ* and/ 
or unknown Wood quantum.
'D on  not add to 100% do* to rounding.

exceed some North American Caucasian rates. Alaskan 
Eskimo rates are still lower than other rates reported for 
the United States. A ll Alaska Native rates are subsun* 
tially lower than other American Indian rates.

Any interpretation of the differences in the prevalence 
of diabetes within the Alaska Native population must 
remain speculative. However, the dramatic increase in 
the prevalence of diabetes in many other populations 
after adoption of Western or urban life-styles has been 
well documented (6 ,2 7 ,3 2 -3 7 ). With this phenomenon 
in mind, one possible interpretation of our daU is that 
the groups with higher prevalence rates were the first to 
be influenced by Caucasian groups.

The history of Caucasian conuct with each Alaska 
Native group has been well documented (38). The med­
ically relevant consequences of this conuct have also 
been chronicled (R. Fortuine, unpublished observa*

TABU S
Diabetes prevalence per 10M In sevcraJ populations

tlons). The Aleuts, Sugpiaq Eskimos, and coasUf Indians 
were heavily influenced by Russians In the late 1700s; 
the Inupiaq Eskimos and Athabaslun Indians experi­
enced large-scale cultural influence In the mid to late 
1800s; and the YUpik Eskimos, despile early Russian 
explorations, did not undergo major cultural changes 
until the late 1800s and early 1900s.

O f particular interest is the variation in prevalence 
within the Aleut and Eskimo grouos. These two popu­
lations are believed to be related, as determined by lin­
guistic and anthropologic studies (i7 ). Both the Aleut 
and Sugpiaq groups are believed to have a higher per- 
cenuge of Caucasian genetic heritage than other Alaska 
Native groups. Our da’ i  indicate that the Aleut residents 
of the Aleutian and Pribilof Is. nds have a somewhat 
higher prevalence of diabetes than does the Sugpiaq 
group. The prevalence in the latter group, which is con­
sidered by anthropologists to be an Eskimo population, 
is higher than those in the Yupik and Inupiaq Eskimo 
regions. Hence, appears that Eskimos cannot be re­
garded as a homogeneous group in terms of diabetes 
risk and that the closely related Aleut-EskJmo g *>0 spans 
the range of age-adjusted prevalence rates among, 'vk a  
Natives.

The past prevalence of diabetes among Alaska Natives 
is not well documented; however, some historic data 
exist for Eskimos as previously noted. Despite major 
methodologic differences, it appears that the 1985 Es­
kimo crude rale of 4.6/1000 compared to the 1957 crude 
rate of 0 .2-0.4/1000 indicates a true increase in the 
prevalence of diabetes among Eskimos. The survey pub­
lished in 1957 included screening by O GTT as well as 
a survey of all facilities treating Alaskan Eskimos (2). The 
early study showed a total of 3 -6  Eskimos with diabe­
tes, depending on interpretation of the data. Ml were 
>35 yr old, yielding a rate of 0.8-1.6/1000 in that age 
group. The 1985 data shows a rate of 16.5/1000 in the 
group *3 5  yr old. The mean and median ages of the

Crude rate* Ape-ad jutted rates Crude rate* (*35 yr) Refc
AH Aladka I ’atho* IH S 6.3 1S.7* 14.6t 29.1
Alatkan £dk -oe IM S 4.6 6.4* 8.2t 16.5
Ala*k« M a n s  IM S 11.6 22.0* 20.51 40.0
AiaJkM AfawM IM S 14.9 27.2* 2S . l t 46.0
United tu rn , «M race* 1979-1941 24.7 i
Minnesota. Cauatiam , 1979-1942 16.0+ 24
Minneaota. Caocaaian*. 1945—1970 16. l t 26
Canada. Caucatiane, 1977 15.3 29
Pima Indian* 1977 341.09 I t
San Carlo* Apache 1976 249 30
White Uver Apache 1970 10* 30
Navajo 1970 127 30
Zuru IS76 43.0 11

•Ape *djute»d to United State* 1 SM  *4 race* population. 
♦Ape attuned to United S u m  1970 Caucaiian population. 
»A id adjmted io 1970 Urutad State* population.
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MAR 12 '90 00:22 SITKA LEG. IPFO. C O . 504M U  AMD ASSOftfefti

Alaska Native population 235 yr old have changed only 
ilighdy since 1960 (1960 mean and median S0.1 and 

"47.3, respectively; 1980 mean and median 51.7 and 
49.2, respectively). Hence, it does not appear that 
chanpes in age structure account for the apparent in* 
crease in prevalence, few  studies of diabetes prevalence 
among Alaska Natives other than Eskimos exist. The 
screening study of 306 Athabaskan Indians >20 yr old 
published in 1969 and reinterpreted by current W HO 
criteria reveals a prevalence as high as 9.8/1000 (10). 
This prevalence could be compared with our estimated 
rate of clinically recognized diabetes of 14.2/1000 in 
Athabaskan Indians >20 yr old (62 cases, 4371 popo- 
Lation). A  1972 screening study on St. Paul Island (Aleuts) 
revealed a 9.8%  prevalence anong those residents >10 
yr old compared to our rate of 5.6% in the same age 
group (25 cases, 447 population) (39). Note that the past 
studies involved screening by OGTT whereas our rates 
reflect only those with clinically recognized diabetes in 
populations In which screening for elevated glucose is 
not routine. Hence, past studies should have had greater 
sensitivity.

Among diabetic subjects with specified native blood 
quantum and diabetes type, most type It diabetic sub­
jects were full-blooded, whereas only one type I patient 
was full-blooded. However, a relationship between the 
risk of diabetes and blood quantum cannot be deter­
mined from this study, because blood-quantum distri­
bution in the nondiabetic population is unknown, and 
furthermore, blood quantum is usually self-stated. How­
ever, studies of American Indians with various blood 
quanta have found increased prevalence of type II dia­
betes in full-blooded individuals (40-42).

In conclusion, our study shows that diabetes is not a 
rare disease among Alaska Natives. Although still less 
common in Eskimos than in the rest of the United States 
population, diabetes appears to have increased in prev­
alence in the last few decades. The prevalence of this 
disease varies widely among the ethnic groups In Alaska, 
and even among Eskimo subgroups there are differ­
ences. The presence of diabetes In populations in which 
it was previously thought to be extremely rare is of con­
cern. Continued study over the next s**v*ral years should 
further clarify the prevalence and provide incidence rates. 
In view  of the emergence of diabetes as a major problem 
among American Indians, the documented rates in Alaska 
Natives justify efforts at prevention through public ed­
ucation about risk factor* (diet, obesity, sedentary life­
style). Early detection trough increased s c re e n s  and 
coordinated efforts at rendering the best possible care 
to known diabetic individuals should help prevent com­
plication*.
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DIABETES MELLITUS IM ALASKA NATIVES

Historically, diabetes waa rarely diagnosed 
In Alaakan Natives. A 1957 survey revealed 
not more than 6 diabetic patients among
16,000 Alaskan Eskimos, or a prevalence of
0.4 per 1,000. A 1969 screening program, 

involving 306 Athabaskan Indians over 20 
years old demonstrated four cases of 
diabates - a prevalence of 13 per 1,000.

The results of these early surveys were in 
agreement with the clinical impression of 
early IHS physicians.

The emergence of Type II diabetes in 
populations undergoing rapid cultural 

transition is a well documented 
phenomenon. Many American Indian tribes 
have experienced a phenomenal increase in 
the prevalence of diabetes since World War

II. In Pima Indians rates changed from 0.5 
per 1,000 in 1940 to 341 per 1,000 (in 
thosa ovar 5 years of aga) In 1977. Many 
othar tribes have experienced a rapid, 
although leas dramatic, emergence of 
diabetes in recent decades. Complications, 

especially retinopathy, renal failure, and 

amputations now occur at high rates among 
thesa tribes. In the 1980a, many Alaskan 
hsalth care providers perceived an increase 
in the number of Native diabetic patienta.
In view of thia impression and the history 
of the evolution of diabetes in American 
Indians, the Arctic Investigations 
Laboratory, CDC and the AAMHS, IHS launched 

a project to establish a diabetes registry 
and to determine the prevalence of diabetes 
In Alaska Natives as of December 1985.

The IHS computerized medical record system 
(P C I S I |was usad to retrlsve the names of 
all patients ssan for each of the 
diabetes-related diagnostic codes since 
1979, as wall as thosa who had had diabetes 

notsd on their problem lists prior to

1979. The records of each patient were 
reviewed to verify ethnicity and 
diagnosis. Tha World Health Organization 
criteria for dlabetas were used; these 
criteria require at laast 2 plasma slucose 
values in the diabetic range, which 
consists of fasting valuts > 140, or 2 hour 
postprandial valuas > 200. Any plaama 
glucose value > 200 in the presence of 
classic symptoms also vtrifiaa the 
diagnosis. A total of 1,585 records were 

retrieved and reviewed. In addition, local 
physicians noted 22 diabetic patients not 
identified by the PCIS system. A  total of 
-610 -Alaska Natives, living in Alaska as of 
.December. 1985. met the diagnostic c r l t e r l ^ ^  
for dlabetas, and an additional 106 A l a a k a ^ P  

Natives were found to have had at least ona 
alevated blood glucose value. Only 14 of 

the patients have type I diabetes.

There appears to be wide variation in the 
prevalence of diabetes by region and by 
ethnic group among Alaaka Natives. The 
crude and age-adjusted rates are shown in 
Table 1. The crude rates vary from 4.6 per
1,000 in Eskimos to 14.9 per 1,000 in 
Aleuts. The rates for Alaskan Indiana and 
Aleuts, wh-n adjusted for the age structure 

of the population, are now similar to the 
US rates, while that for Eskimos is below 
the US rake. Tha cruda rates in esch 
Service Unit are displayed in Figure 1. 
Prevalence rates vary from 19.0 psr 1,000 
in the Coastal Indian population of Annette 

Island to 3.0 in the predominantly Yuplk 
Eskimo population of the Bethel Service 

Unit. The Aleut population of St. Paul 

Island, within tha Anchoraga Sarvice Unit, 
haa a particularly high prevalance (45.0 
per 1,000), confirming the impression of 
hsalth cars providers that thla Is a 

high-risk group.

Complications of diabetes are occurring.

1 3  „ / / /
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While a systematic review of all record* 
for complication* ha* not baan dona, tha 
following complications wars noted in 
health summaries December, 1965: 
amputation*, 4; retinopathy, 57, including 

3 blind patients; ranai failure, 9, with 1 
on dialysis; myocardial infarction, 5; and 

stroke, 12.

In view of the apparent Increase in 
diabetes, screening for gestational 
dlabc is was initiated in some regions in 
1986. Preliminary results indicate varying 
rates by region, but reported rates equal 

or exceed the US gestational diabetes rate 
of 2X-3X of all pregnancies.

In conclusion. Type II diabetes is no 
longer a rare disease among Alaskan 
Natives. The prevalence among Eskimo* 
appears to hava Increased 10 to 20 fold 
from 1957 to 1985. The emergence of this 

disease in populations appears to be 
related to dietary changes, more sedentary 
lifestyle, and weight gain. In view of the 
history of diabetes in other American 

Natives, a major effort at prevention 
through education on nutrition, exercise, 
and avoidance of obesity, appears

warranted. Currently, the Alaska Native 
Health Service and Regional Health 
Corporations are engaging in numerous 

activities to optimize patient care, 
initiate screening programs for diabetes, 
and develop educational materials. In 
addition, the State of Alaska Epidemiology 
Office, through state funding and a grant 
frosi CDC, has initiated a program aimed at 
early detection and treatment of diabetic 
retinopathy and prevention of lower 
ext reality amputations among all Alaskan 

diabetics. It is hoped that by prevention 
programs and early intervention, the 
occurrence of diabetes and its 

complications can be reduced.

For more Information, regarding this report 
contact:

Cynthia Schraer, H.D.
Alaska Native Health Service 
Box 7-741
Anchorage, Alaska 99510 

or
Anne Lanier, H.D., H.P.H.
Arctic Investigations Laboratory 

Centers for Disease Control 
225 Eagle Street 
Anchorage, Alaaka 99501 

Phone 271-4011

Table 1. Crude and Age-Adjusted Prevalence 

Rates per 1,000 of Diabetes in Alaska 

Natives and U.S. Populations

Crude Rate

All Alaska Natives 
Alaska Eskimo 
Alaska Indian 
Alaska Aleut 

U.S., All races 
Hlnneaota whites,

3 studies 

17.3*

8 .3
4 .6

11 .6
14.9

Age-adjusted 
to 1980 U.S. 
population- 
all races

15.7 

8 . 8
22.0
27.2
24.7

16.0 to

age adjusted tn 1970 U.S. white 

population.

Fig u r e  1. DUbetee Crude PrevWeoce Reteo 
.. Among Alaska Natlvee by Service 

Region! December, 1966
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REMINDER: Hooting on Pneumococcal Disease in Alaska, Friday, May 8, 1987
beginning at 8:00 A.M. at the Sheraton Anchorage Hotel. Contact 
Dr. Michael Davidson, (907) 271-4011 for additional information.
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Fifty years after the start jof World War II, we still look 
back on that long, hot summer of 1939, when war clouds were 
gathering on the horizon, and wonder why the world leaders couldn't 
see it coming, and why they didn't take steps to avoid that costly 
conflict.

Today, war clouds of a different nature are gathering on 
Alaska's horizon. The threatened conflict won't be one involving 
bullets and bombs. Instead, it will involve words and ballots. 
But, this war, too, will be costly. It will not cause the deaths
of millions of people. It will, however, cause the death of the
unity and pride we Alaskans have with and in each other.

Recently, the Alaska Supreme Court ruled in the case of
McDowell v. State, that the provision in Alaska's Constitution 
requiring that all fish and wildlife resources be managed for 
"common use" is an important constitutional right for all Alaskans. 
The plaintiffs in the McDowell case had sought the Court's 
assistance in obtaining the same Subsistence rights as other 
Alaskans to participate in the taking of wild game and fish. 
Before the McDowell decision, those people who lived in parts of 
the State which had been designated "rural", had a preference to 
take fish and wildlife for Subsistence over other Alaskan citizens 
who lived in parts of the State designated "urban". Since the 
McDowell decision, all Alaskans now have equal Subsistence rights.

The only fly in the ointment, however, comes as a result of 
Federal law. The Alaska National Interest Lands Conservation Act 
[ANILCA] requires that Subsistence rights be granted only to 
"rural" Alaskan residence. This directly conflicts with Alaska's 
Constitution. Title VIII of ANILCA mandates Federal management of 
fish and wildlife resources on Federal lands in Alaska if Alaska's 
Subsistence law does not conform with the provisions of ANILCA. 
Since our Supreme Court has said that a "rural" preference is 
unconstitutional under Alaskan law, it is clear that our 
Subsistence law does not conform with ANILCA.

"Urban" residents have fought for years to overturn the 
discriminatory Alaskan law denying them the sam« rights as "rural" 
Alaskans. Now that "urban" Alaskans have now achieved equality 
with their "rural" cousins, the next step on the road to equal 
right3 should be to overturn the Federal law on Subsistence. After
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all, any thinking person has to realize that the rural preference 
mandated bv ANILCA is also discriminatory, just like Alaska's 
Subsistence law was, prior to M c D owell.

So...What does Alaska's Governor propose to do about the 
Federal law which makes "urban" Alaskans second class citizens, 
compared to "rural" Alaskans?

Does he request our Congressional delegation tc amend the 
Federal law to allow Alaskans to manage the fish and wildlife of 
this State without Federal interference? No.

Does he direct the Attorney General to file a lawsuit, seeking 
to overturn the discriminatory Federal law? No.

Instead, Governor Cowper proposes amending Alaska's 
Constitution so that, once again, "rural" Alaskan residents will 
have priority Subsistence rights over "urban" Alaskans.

What Governor Cowper proposes, for a solution, is that we hold 
a war. "Let's see who wins", he is saying. "We'll let the
'urbans' fight the 'rurals' at the ballot box next 
N o v e m b e r ...winner take all".

Unfortunately, in such a divisive war pitting Alaskan against 
Alaskan, there will be no winner. Instead, we will all be losers. 
And what happens if the Constitutional Amendment fails to obtain 
voter approval? We will be another year behind in settling the 
Subsistence problem, and more divided than we are now.

Already, battle lines are being drawn. Reinforcements are 
being summoned. A  group from Wisconsin that opposes Indian treaty 
rights intends to become involved if a state constitutional 
amendment goes to the voters in November. On the other side, the 
AFN, turning its back on all Natives who live in "urban" areas, has 
indicated it supports a Constitutional Amendment giving a "rural" 
priority in Subsistence. Other Lower 48 hunting, fishing, and 
outdoors organizations are looking towards getting involved in the 
coming battle in Alaska.

It still is not too late, however, to stop this war before it 
starts. Alaskans need not battle one another in a ballot box 
version of the Civil War. Reasoned minds can still prevail.

What is necessary, or course, to prevent this divisive war 
this Fall, i* Jor the Alaska Legislature to reject the Governor's 
call lor legislation calling for a Constitutional Amendment. 
Instead, the Legislature should take the necessary steps to amend
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in Congress, or challenge in court, Title VIII of ANILCA.

Alaskan **** ^  8mbark upon a course that will pit Alaskan against

„ . Instead, we should agree to work together, as neighbors and 
friends, to solve the problems caused by the present Federal law. 
If we don t start to do so soon, future generations will ask whv

over Subsis t e n c e ! C ^  St6P3 ”  a V°ld 3 C0Stl* and £ ?



RECEIVED 1 2 *9S0
February 20, 1990

David Jurco 

HC-89 Box 8101 

Talkeetna, Alaska 99676

733-1049

Re: Subsistence Issue 

To: C

Per our telecom this date, please find enclosed an interesting, 

apparently original solution to our subsistence problem.

The State of Alaska is the second youngest state in the Union. As 

such, our laws, regulations, etc., etc., are constantly challenged as 

being not in conformance with our constitution, and, in many cases, ei­

ther altered, amended, and/or invalidated by our state and federal 

courts. One issue which has received virtually perpetual attention in 

the last decade, and one which I have followed with great interest, is 

that of subsistence rights to the harvest of our states’ fish and game 

resources. As this is the only state that enjoys an official recogni­

tion of those rights, we are forced to set precedents, whether we like 

it or not.

Without exception, all court decisions to date attest to the 

states' ineptitude in regulating our fish and game resources consis­

tent with our constitution and laws. All imaginative solutions to the 

probelem have been deemed unfeasible, unconstitutional, and/or ille­

gal. Whosever idea it was to label the Kenai Peninsula as non-rurnl 

had to have been born, raised, and residing in the bush. He/she should 

experience life in New York, Los Angeles, Chicago, or even Seattle pri­

or to making an official distinction between urban and rural. Likewise, 

whosever idea it was to exclude any Alaska resident from harvest of our 

fish and game resources failed to read our brief 14,000 word Constitu­

tion, which is "one of the best, if not the best, state constitutions 

ever written".

All this infighting and legal wrangling has effectively eliminated



all but three possible solutions to this apparently insurmountable pro­

blem; the light at the end of the tunnel is growing brighter. Solution 

#1 requires amendment of the Alaska National Interest Lands Conserva­

tion Act (ANILCA) so as to conform with state law. As Senator Stevens 

has stated that he will not introduce legislation aimed at this goal, 

this solution does not appear feasible. More likely than not, it's im­

possible. In being the only one of its' kind, that peice of federal 

legislation enjoyed an abnormally large amount of debate and consider­

ation, from a large number ofinterest groups, prior to becoming law.

It is highly unlikely that it would be amended by any less, if at all.

Solution #2 is one that few Alaskans would condone, but has been 

threatened if our state officials fail to act in an appropriate manner. 

Just about anyone who is in touch with any form of news media recalls 

the fiasco on the Kenai River this past summer. That situation was cre­

ated by Federal Judge Russell Hollands' order, albeit inadvertently, 

requiring the state to allow the Kenaitzes' a subsistence fishery for 

the 1989 summer season. Although that probably won't happen again this 

summer, Judge Holland has threatened to turn all fish and game resource 

management on federally owned lands over to the U.S. Fish and Wildlife 

Service if the state fails to permenantly correct the problem. As he 

has all the power needed to fulfill this promise, it should not be ta­

ken lightly. As a large percentage of the land in Alaska is owned by 

the federal goverment, this would effectively divest the state of man­

aging its' own resources, and should not be considered as even the re­

motest of possibilities by our state officials.

Solution #3 is the only acceptable solution to the problem. Whe­

ther our politicians like it or not is immaterial, although it may 

mean a radical alteration of their priorities. This solution requires 

amendment of state law so as to conform with the legal definition of 

rural, as required by the Kenaitze decision, AND alimination of the 

states unequal granting of rights and opportunities, as required by 

the McDowell decision. Federal law (ANILCA) requires granting of a pri­

ority right to subsistence harvesters of our fish and game resources, 

and our state constitution is dedicated to the principle that all res-



idents are equally entitled to this right. Therefore, if all residents 

of our state were granted the right to harvest as much fish and game 

as they needed for subsistence purposes, no conflict would exist be­

tween the state and federal requirements. However, there would be cre­

ated a conflict between the various user groups, and it is this inevi­

table conflict that so distresses our politicians; as well it should. 

As this concept of resource management has never before been implemen­

ted, the ramifications cannot be fully understood, or even contempla­

ted, at this time. Although this would not give rural residents any 

priority, it would establish subsistence use as a priority over all 

other uses. This would certainly appease the Kenaitzes', McDowells', 

Natives, and any other subsistence users.

Although this solution may not be perfect, somebodys' bound to 

bitch about it, it is the only one in sight. Until a better one can be 

found, or created by Judge Holland, it should be implemented as expe­

diently as possible.

Sincerely,

C o  H e *

)<Ct y  S
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Ed i tor
J u n e a u  Empire 
Juneau, Alaska

Dear Ed i t o r :

Your M a r c h  1990 e d i t o r i a l  in s u p p o r t  of a C o n s t i t u t i o n a l  A m e n d m e n t  
to p e r m a n e n t l y  s e g r e g a t e  A l a s k a ' s  c i t i z e n s  into u r b a n  and rural f a c t i o n s  
de s e r v e s  a response.

The issue, how to l e g ally d i s c r i m i n a t e  a g a i n s t  the m a j o r i t y  of A l a s k a ’s 
re s i d e n t s  in the a l l o c a t i o n  of fish and gamej has r e c e i v e d  c o n s i d e r a b l e  
a t t e n t i o n  from the news media, c u r r e n t  and past state a d m i n i s t r a t i o n s ,  
l e g i s l a t u r e s ,  l e g i s l a t o r s ,  Native o r g a n i z a t i o n s ,  o r g a n i z e d  r e c r e a t i o n a l  
groups and i n d i v i d u a l s .  It p r o m i s e s  to b e c o m e  the d o m i n a t e  theme 
of the 1990 e l e c t i o n s  for G o v e r n o r ,  State S e n a t o r s ,  R e p r e s e n t a t i v e s  
and, hop e f u l l y ,  for the U.S. S e n a t o r  and R e p r e s e n t a t i v e .

A l a s k a  has s t r u g g l e d  w i t h o u t  s u c c e s s  to find a legal m e ans to d i s c r i m i n a t e  
against the m a j o r i t y  w h i l e  the N a t i v e  element of the m i n o r i t y  has 
largely been s u c c e s s f u l  in g a i n i n g  exclusive- or p r e f e r e n t i a l  a c c e s s  
to fish and game r e s o u r c e s .  Prior to the Native Cl a i m s  S e t t l e m e n t  
Act of 1971, in w hich A l a s k a  N a t i v e s  (persons of or more Na t i v e  
b lood) r e c e i v e d  4 6 , 0 0 0 , 0 0 0  acres of land and $ 9 6 0 , 0 0 0 , 0 0 0  from the 
federal and state g o v e r n m e n t s  in e x c h a n g e  for a b o l i t i o n  of all N a t i v e  
a b o r i g i n a l  claims to fish and game, among other items, a l l o c a t i o n  
of fish and game was a c c o m p l i s h e d  t h r o u g h  seasons and bag limits, 
m e t h o d s  and means of take and time and area zones. W hile not a p e r f e c t  
system, c o n f l i c t s  among u s e r s  were m i nimal, the r e s o u r c e s  were t h r i v i n g  
and no one s t a r v e d  though the m e n t a l  state of c u l t u r a l  w e l l - b e i n g  
could not be m e a s u r e d  then as it c a n n o t  now.

The Na t i v e  quest for s u p r e m a c y  ov e r  fish and game s t a r t e d  i m m e d i a t e l y  
after a c c e p t i n g  the A N C S A  s e t t l e m e n t .  Perhaps it n e v e r  stopped.
As m e n t i o n e d  e a r l i e r  they have b e e n  e x t r e m e l y  s u c c e s s f u l  largely 
b e c a u s e  of c o n s i s t e n t l y  s u p p o r t i v e  state a d m i n i s t r a t i o n s  from 1974 
onward and a c o n g r e s s i o n a l  d e l e g a t i o n  that has yet to see a N a t i v e  
bill they could not em b r a c e .  The Native c o m m u n i t i e s ,  e s p e c i a l l y  
the s m a l l e r  and more r e m o t e  ones c l e a r l y  had and have social p r o b l e m s .  
A l c o h o l i s m ,  drugs, suicide, i n a d e q u a t e  e d u c a t i o n ,  e x c e s s i v e l y  high 
b i rth rates, fetal alcohol s y n d r o m e ,  v i l lage l o c a t i o n s  that p r e c l u d e  
e c o n o m i c  success and N a t i v e  c o r p o r a t i o n s  c r e a t e d  by A N C S A  that do 
not seem to have vi s i o n  b e y o n d  the ends of their well p o l i s h e d  d e s k s  
and G u c c i  loafers. The leaders c a n n o t  see the v i l l a g e s '  p r o b l e m s  
e x c e p t  in terms of what the state and federal g o v e r n m e n t s  should 
do for their less f o r t u n a t e  r e l a t i v e s .  The state has r e s p o n d e d  by 
p o u r i n g  b i l l i o n s  of d o l l a r s  into rural areas o n l y  to find that these 
well intended e f f o r t s  may have w o r s e n e d  the probl e m s .

The r e c o n q u e s t  of a b o r i g i n a l  h u n t i n g  and fishing " r i g h t s "  r e c e i v e d  
a big impetus in 1972 w h e n  C o n g r e s s  e n a c t e d  the Marine Ma m m a l  P r o t e c t i o n  
Act (M M P A ). This act u s u r p e d  all s tate a u t h o r i t y  for the m a n a g e m e n t  
of m a r i n e  m a m m a l s  while a c c o r d i n g  all Natives u n l i m i t e d  access to 
the r e s o u r c e  w i t h o u t  r e s t r i c t i o n ,  except for those of i n t e r n a t i o n a l  
treaties. The next m i l e s t o n e  came from the H a m mond a d m i n i s t r a t i o n  
w h i c h  '*’.early was allied to the N a t i v e  vote. He pushed for f e d e r a l  
I n t e r v e n t i o n  on federal lands and also pished for e n a c t m e n t  of a



rural s u b s i s t e n c e  law. He s u c c e e d e d  in 1978 with the p a s s a g e  of 
A l a s k a ' s  first c o m p r e h e n s i v e  d i s c r i m i n a t o r y  s u b s i s t e n c e  law. In 
1980 the H a m m o n d  a d m i n i s t r a t i o n  a l ong with the A l a s k a  C o n g r e s s i o n a l  
D e l e g a t i o n  s u c c e e d e d  in i n c l u d i n g  a m a n d a t o r y  rural p r e f e r e n c e  in (
the a l l o c a t i o n  of fish and game on federal lands in the Alaska N a t i o n a l
I n t e r e s t  Lands Act (ANIL C A ) .  Since then A N I L C A  has become the focal
point of the fish and game a l l o c a t i o n  problem. It r e q u i r e s  the state 
to a c c o r d  a p r e f e r e n c e  to rural Alaska. If the state does not c o m p l y  
the f e d e r a l  g o v e r n m e n t  will take over m a n a g e m e n t  of s u b s i s t e n c e  on

T h i s  threat has been used s u c c e s s f u l l y  time and time 
a g a i n  to c o e r c e  the Al a s k a  l e g i s l a t u r e  into p a s s i n g  l e g i s l a t i o n  that 
i l l e g a l l y  d i s c r i m i n a t e s  a g a i n s t  the m a j o r i t y  of c i t i z e n s .  It has 
also been used s u c c e s s f u l l y  in o t h e r  venues such as the 1982 r e f e r e n d u m  
to re p e a l  the s t a t e ' s  " s u b s i s t e n c e "  statute w h ich was defea t e d .
The threat of f e d e r a l  i n t e r v e n t i o n  did n o t , however, d e t e r  the A l a s k a  
S u p r e m e  C o u r t  in 1989 from f i n d i n g  u n c o n s t i t u t i o n a l  the state s u b s i s t e n c e  
s t a t u t e .  Once a g a i n  the G o v e r n o r ,  this n e w s p a p e r ,  the AFN and Nat i v e  
s p o k e s m e n  all are c a l l i n g  for d i s c r i m i n a t o r y  and p r o b a b l y  u n c o n s t i t u t i o n a l  
a m e n d m e n t s  to our c o n s t i t u t ' in in o rder to k e e £  out the F e ds^

How bad are the Feds: bad, but not all bad! Th e y  have be e n  an ever 
i n c r e a s i n g  p r e s e n c e  since s t a t e h o o d .  S t a t e h o o d  is an e f f e c t i v e  m i l e s t o n e  
by w h i c h  the r e f e d e r a l i z a t i o n  of A l a s k a  can be charted.

S t a t e h o o d ,  A N C S A  and A N I L C A  p r e t t y  much c o m p l e t e d  the task of b u t c h e r i n g  
the 3 6 3 , 0 0 0 , 0 0 0  acres of land we know as Alaska. P r ior to s t a t e h o o d  
some n a t i o n a l  fo r e s t s ,  m i l i t a r y  bases, nat i o n a l  parks and m o n u m e n t s  
had be e n  c r e a t e d .  D e s i g n a t i n g  land areas as state, N a t i v e  ( p r i v a t e  
fee s i m p l e )  and f e d eral special c a t e g o r i e s  i n e v i t a b l y  set into m o t i o n  
c o n f l i c t i n g  goals and o b j e c t i v e s  for the use and d e v e l o p m e n t  of the (
a s s i g n e d  land m a s s e s .

The f e d e r a l  g o v e r n m e n t  has a l l o c a t e d  n e a r l y  1 3 0 , 0 0 0 , 0 0 0  acres for 
n a t i o n a l  parks, pa r k  p r e s e r v e s ,  m o n u m e n t s  and r e f u g e s .  T h ese are 
d e s i g n a t i o n s  on w h i c h  the federal g o v e r n m e n t  has t r a d i t i o n a l l y ,  p r o b a b l y  
w i t h  a d e q u a t e  legal bases^ e x e r t e d  c o n s i d e r a b l e  if not c o m p l e t e  c o n trol 
ov e r  the a l l o c a t i o n  of fish and game resources. A n o t h e r  110 m i l l i o n  
a c r e s  w e n t  to the B u r e a u  of Land M a n a g e m e n t ,  Forest S e r v i c e  and milit a r y .  
T h e s e  a r e a s  g e n e r a l l y  are m a n a g e d  by the states in w h i c h  they are 
l o c a t e d .

In a d d i t i o n  the f e d e r a l  g o v e r n m e n t  has p r i mary c o n t r o l  over all marine 
m a m m a l s ,  all m i g r a t o r y  birds, high seas f i s hery m a n a g e m e n t  with direct 
and s o m e t i m e s  b e n e f i c i a l  i m p l i c a t i o n s  to salmon, pol l a c k ,  crab, etc. 
and c o n t r o l  of all s p e c i e s  s u b j e c t e d  tc i n t e r n a t i o n a l  tre a t i e s  and 
c e r t a i n  o t h e r  f e d e r a l  acts, i.e., Rare and E n d a n g e r e d  species. At 
p r e s e n t  the state m a n a g e s  i n d i g e n o u s  ( r o n - m i g r a t i n g ) game on state 
lands, p r i v a t e  ( l a r g e l y  N a t i v e  lands), BLM and Forest S e r v i c e  lands.
O f t e n  with few f e d e r a  1 / state c o n f l i c t s .  The state a t t e m p t s  to co- 
m a n a g e  p a r k  p r e s e r v e s  and r e f u g e s  but c o n f l i c t s  with their federal 
c o u n t e r p a r t s  are f r e q u e n t ,  i.e., wolf m a n a g e m e n t  on park p r e s e r v e s  
and r e f u g e s ,  m o o s e  and f u r b e a r e r  m a n a g e m e n t  on the Kenai National 
M o o s e  Ra n g e ,  etc. No state or federal m a n a g e m e n t  oc c u r s  in n a t i o n a l  
parks, at least none w o r t h y  of the term.



The federal m a n a g e m e n t  s c o r e c a r d  in so m e  i n s t a n c e s  is d i s mal. M a r i n e  
m a m m a l s  are e s s e n t i a l l y  u n m a n a g e d .  N a t i v e s  s l a u g h t e r  and waste wa l r u s  
by the t h o u s a n d s  w i t h  on l y  the i v ory and o o sik ( O s p e n i s )  remo v e d  
(Feds f i n a l l y  made a s i g n i f i c a n t  case last year). They take polar 
bear i n d i s c r i m i n a t e l y  wi t h  a p r e p o n d e r a n c e  of the take b e i n g  y o ung 
and f e males. Sea lion p o p u l a t i o n s  have c r a s h e d  in p o r t i o n s  of Al a s k a  
for u n k n o w n  re a s o n s .  H a r b o r  seals and sea otters w hose n u m b e r s  are 
u n r e g u l a t e d  and u n u t i l i z e d  in ma n y  a r e a s  are c r e a t i n g  s e r i o u s  impacts 
on local f i s h e r i e s ,  e s p e c i a l l y  on s t o c k s  of crabs, a b a i o n e s  and salmon.

The jury is still out on f e d e r a l  m a n a g e m e n t  of b o t t o m  fish stocks but my 
g uess is that p o l l o c k  and h a l i b u t  have been a d v e r s e l y  impacted.

But p e r h a p s  their g r e a t e s t  f a i l u r e  has been w a t e r f o w l  m a n a g e m e n t .  The 
A l a s k a  O u t d o o r  C o u n c i l  s u c c e s s f u l l y  sued the federal g o v e r n m e n t  over the 
ille"-’.! m i s m a n a g e m e n t  of c a c k l i n g  C a n a d a  and E m p e r o r  geese. But upon 
1 o s : .he f e d eral g o v e r n m e n t  i m m e d i a t e l y  c o n t i n u e d  t h eir prior m a n a g e­
ment p r a c t i c e s .  T h e s e  i n c l u d e  a c l o s e d  season for e v e r y o n e  e x c e p t  the 
N a t i v e s  of the Y u k o n - K u s k o k w i m  D e l t a  who c a u s e d  the p r o b l e m  in the first 
place. T h e s e  p e o p l e  take the b i rds in the s p r i n g  ( b r e e d i n g  pairs), 
s u m m e r  (egg' and f l i g h t l e s s  y o u n g  and m o u l t i n g  adults), fall p r i o r  to 
m i g r a t i o n .  All of this h a r v e s t  is i l l egal yet the f e d e r a l  g o v e r n m e n t  
has e n t e r e d  into a g r e e m e n t s  a l l o w i n g  for the c o n i n u e d  s l a u g h t e r  in 
the face of a lost l a w s u i t  and in v i o l a t i o n  of m . g r a t o r y  bird treaties!

T he federal r e c o r d  in A l a s k a  at l e a s t  on ma r i n e  m a m m a l s  and m i g r a t o r y  
b i r d s  has b e e n  one of a r r o g a n c e  and l a w l e s s n e s s .  Ma n y  p e o p l e  don't 
r e a l i z e  that no one, not even the c o u rts, can f o rce the f e d e r a l  g o v e r n­
ment to e n f o r c e  c o n s e r v a t i o n  laws.

O b v i o u s l y ,  I am not e n t h u s i a s t i c  a bout federal m a n a g e m e n t  of fish or 
game but it is a fact that they a l r e a d y  play a m a j o r  role in the m a n a g e­
ment of the fish and game r e s o u r c e  in Alaska.

W h i l e  the G o v e r n o r  c l a i m s  to have i n t r o d u c e d  a p r o p o s a l  to amend the 
C o n s t i t u t i o n  b e c a u s e  he o p p o s e s  f e d e r a l  i n t e r v e n t i o n  in the m a n a g e­
men t  of fish and w i l d l i f e  in fact h_i£ admin_is tra t_ion_i s_ a c t i v e l y _ 
w o r k ing at this very m o m e n t to e x p a n d  ^ e d e r a l  c o n t rol of game in~a 
£a c i.a_11_ £_b î a£ ed_manne r .

The state a d m i n i s t r a t i o n  is s u p p o r t i n g  a U . S . / C a n a d a  t r e a t y  to manage 
the P o r c u p i n e  c a r i b o u  herd, our s e c o n d  largest, at this time. T he 
tre a t y  will give the f e d e r a l  g< v e r n m e n t  and N a t i v e s  c o n t r o l  of the herd.

The s tate is also s u p p o r t i n  d m e n t s  to the U . S . / C a n a d a  M i g r a t o r y
Bird T r e a t y  to l e g a l i z e  pre ;ll e g a l  s p r i n g  and s u m m e r  d e s t r u c t i o n
of w a t e r f o w l  by N a t i v e s .

I r o n i c a l l y ,  the b e n e f i c i a r i e s ,  Na t i v e s ,  are the m a jor cause of the p r e s e n t  
d e p l e t e d  st a t u s  of s e v e r a l  s p e c i e s  and they are m a k i n g  inroads into 
o t h e r  sp e c i e s .  For e x a m p l e  last s p r i n g  they ki l l e d  AO tons of w h i t t l i n g  
s w a n s - - 5 , 0 0 0 - 8 , 0 0 0  birds. A s p e c i e s  no one can l e g a l l y  hunt in Alaska.

One w o n d e r s  if the G o v e r n o r  r e m e m b e r s  that he took an oath to up h o l d  
the laws of A l a s k a  for all c i t i z e n s .  Why h a s n’t the state e n f o r c e d



its r e g u l a t i o n s  a g a i n s t  illegal take of w a t e r f o w l  in s e l e c t e d  p o rtions 
of the state? A touch of r a c i s m  by the G o v e r n o r ?

In the few days that have e l a psed since your e d i t o r i a l  a p p e a r e d  the 
p i c t u r e  has b e c o m e  q uite clear. The N a t i v e s  have f i n a l l y  r e v e a l e d
their plan for a ra c i a l  s o l u t i o n  to the p r o b l e m  All Na t̂ i ves._s.hou l̂ d
be a c c o r d e d  f i rst p r i o r i ty of use of fish and g a m e - - - b e c a u s e”o? " c u T -  
tural needs. T h i s  u t t e r l y  r a c i s t  v i e w p o i n t  was most r e c e n t l y  put forth 
by the r e p r e s e n t a t i v e s  of 23 c o m m u n i t i e s  in S o u t h e a s t  A l a s k a  and placed 
in c o n c r e t e  w h e n  Rep. Wa l l i s  of Ft. Y ukon put forth a p r o p o s e d  C o n s t i t­
uti o n a l  A m e n d m e n t  to a c c o m p l i s h  a p a r t h e i d  in Alaska. T h e i r  recent 
a c t i o n s  are c o n s i s t e n t  with the e x p r e s s e d  d e s i r e s  of v a r i o u s  Native 
groups d u r i n g  the 1970's, the 1980 d e b a t e  on ANILCA, the 1982 r e f e r e n d u m  
on s u b s i s t e n c e  and t h r o u g h o u t  the M c D o w e l l  vs. State lawsuit, to m e n t i o n  
a few of their a c t i v i t i e s .

My p r o p o s e d  r e s o l u t i o n  to the " s u b s i s t e n c e "  issue follows:

1. A b o l i s h  the te r m  " s u b s i s t e n c e "  from the fish and game r e g u l a t i o n s  
as it is no l o n g e r  p e r t i n e n t .

2. M a n a g e  the fish and game r e s o u r c e  so as to p e r p e t u a t e  it using 
s e a s o n s  and bag limits, m e t h o d s  and m eans and time and ar e a  zoning.
T h e s e  b a s i c  t o ols p r o v i d e  s u f f i c i e n t  f l e x i b i l i t y  to a d e q u a t e l y  
p r o v i d e  for the c o m p l e x  needs and d e s i r e s  of Al a s k a ' s  c i t i z e n r y  r e g a r d l e s s
of their g e o g r a p h i c  l o c a t i o n  or e t h n i c  heritage.

3. The l e g i s l a t u r e  sh o u l d  by r e s o l u t i o n ,  and o t her p o l i t i c a l  means, 
if n e c e s s a r y ,  u r g e  the G o v e r n o r  to i m m e d i a t e l y  c h a l l e n g e ,  in federal 
court, the o f f e n d i n g  p o r t i o n s  of A N I LCA. There is e v ery l i k e l i h o o d  that 
the c o n g r e s s i o n a 1 ly m a n d a t e d  u r b a n  vs. rural c l a s s i f i c a t i o n  of U.S. 
c i t i z e n s  v i o l a t e s  the federal c o n s t i t u t i o n .

4. C o n c u r r e n t  to 3 above, p e t i t i o n  our C o n g r e s s i o n a l  D e l e g a t i o n  to 
seek i m m e d i a t e  a m e n d m e n t  to A N I L C A  by r e m o v i n g  the o f f e n d i n g  language. 
A N I L C A  has be e n  a m e n d e d  on the a v e r a g e  of once a year since e n a ctment.
I r e a l i z e  S e n a t o r  S t e v e n s  o p p o s e s  such an a m e n d m e n t  but he also is 
r e s p o n s i b l e  to the state.

5. The l e g i s l a t u r e  s h o u l d  rej e c t  all r e s o l u t i o n s  aimed at a m e n d i n g  
the C o n s t i t u t i o n  to i n s t i t u t i o n a l i z e  c l a s s e s  of cit i z e n s  for the p u r­
pose of a l l o c a t i n g  fish and game r e s o u r c e s .

I r e c o m m e n d  that each l e g i s l a t o r  r e r e a d  A r t icle I, Sec. I of the Alaska 
C o n s t i t u t i o n  and the S u p r e m e  C o urt d e c i s i o n ,  Mc D o w e l l  vs. State S u p reme
Court, file No. S - 2 732. J u s t i c e  M o o r e  co m m e n t s  on page 3 2  "This is
an equal p r o t e c t i o n  case, and an easy one at that." The equal p r o t e c t i o n  
s e c t i o n  r e f e r r e d  to states in part "all persons a r e ...e n t i t l e d  to 
equal r i g h t s ,  o p p o r t u n i t i e s ,  and p r o t e c t i o n  u nder the law..."

W h i l e  the case u n d e r  d i s c u s s i o n  was d e c i d e d  short of in v o k i n g  the 
equal p r o t e c t i o n  c l a u s e  s u b s e q u e n t  d e c i s i o n s  will n e c e s s a - i l y  involve 
A r t i c l e  I, S e c t i o n  I.

Is the l e g i s l a t u r e  s e r i o u s l y  c o n t e m p l a t i n g  a m e n d m e n t s  that would 
e s t a b l i s h  s t a t e w i d e  p r e f e r e n c e s  on a racial or urban vs. rural basis



when such a c t i o n  will o n l y  e x a c e r b a t e  the pres e n t  s i t u a t i o n ?  How will 
they craft an a m e n d m e n t  that will not fly in the face of A r t i c l e  I and / o r  
A r t i c l e  VIII of the S tate C o n s t i t u t i o n ?

Is it the intent of the l e g i s l a t u r e  to once again e x h i b i t  their most 
famous p o s t u r e - - s u p i n e - - a n d  leave it to the public to clean up the 
sorry m e s s e s  (laws) f o i s t e d  upon them as we have had to do so m a n y  times?

6 . If the federal g o v e r n m e n t  m o v e s  to m a n a g e  for s u b s i s t e n c e  uses on 
f e d e r a l  land sue at the first and e v e r y  a d d i t i o n a l  o p p o r t u n i t y .  A 
d e t e r m i n e d  e f f o r t  in the cou r t s  will h a s t e n  r e s o l u t i o n  of the issue.

7. Lastly, let us not h e a r  a si n g l e  l e g i s l a t o r  state "I'm v o t i n g  for the 
r e s o l u t i o n  to a m end the C o n s t i t u t i o n  in o r d e r  to let the vot e r s  d e c i d e . "  
If any l e g i s l a t o r  can't do b e t t e r  than t h a t - - r e s i g n  and go home now!

Ro b e r t  A. R a u s c h  
P.O. Box 32662 
Ju n eau, A l a s k a  99803

7 8 9 - 3 7 6 4
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T h i s  l a  a s t a t e m e n t  f r o m  the T o n g a s s  T r i b e  m e m b e r ,  D o n a ld  p. H o f f , J r .  
in order to a p e a k  o n  the I m p o r t a n t  i s s u e  of  s u b s i s t e n c e  y o u a u s t  
u n d e r s t a n d  our h i s t o r y  of m y  Tribe. The h i s t o r y  that I w i l l  s o e a k  
of, w e s  r e s e a r c h  b y  ay  E a g l e / B e a r  b r o t h e r  R i c h a r d  Ja c k s o n .

T o n g a s s  T r i b e  ia o n e  of the 13 g e o g r a p h i c a l  d i v i s i o n s  o f  the T l i n g i t  
Nation.

K e t c h i k a n  is the f i r s t  t* n on the p a n h a n d l e  o f  S o u t h e a s t e r n  A l a s k a .  
It w o s  f i r s t  s e t t l e d  by the T o n g a s *  Tribe, t r a d i t i o n a l l y  k n o w n  
as the T a a n t a k w a n  (the sea l i o n  people), In the m i d d l e  160 0 ' s  it 
Na s  a p r o p e r o u s  v i l l a g e  t h a t  f l o u r i s h e d  n e A r  the m o u t h  o f  a  creek. 
This c r e e k  w a s  f a m o u s  for its runs of h u m p - b a o k  salmon.

T h e  c r e e k  end its I m m e d i a t e  a r e a  w e r e  g i v e n  to the D r i f t i n g  A s h o r e  
H o u s e  Croup, a s u b - d i v i s i o n  of the G a a n a x  a ' d i  C l a n  of  the T o n g a s s  
Tribe, by a S a n y a  m a n  (Ceoe f o x  p o o cle) in h o n o r  of  the w i f e  w h o  
had b e e n  f r o m  the T o n g a s s  G a a n a x  a ' d i  Clan.

A s  m i g r a t i o n  of e a r l y  o l o n e e r s  to A l a s k A  o c o u r r e d ,  s e t t l e r s  
i n c r e a s i n g l y  a t t r a o t e d  to the r i c h n e s s  of the land, s n o r o a c h e d  o n  
T o n g a s s  Land w i t h  t o t a l  d i s r e g a r d  to the T o n g a s s  Tribe. N a t i v e s  
w e r e  l o o k e d  u o o n  as  le s s  t h a n  h u m a n  h a v i n g  l i t t l e  or no int e l l e o t *

i'ime w e n t  by and c o m m e r c i a l  b u s i n e s s e s  d i s p l a c e d  the n a t i v e s  as 
land b e c a m e  m o r e  l n c r e s l n g l y  v a l u a b l e  to the town. U l t i m a t e l y  a 
c e n t r a l  b u s i n e s e  d i s t r i c t  d e v e l o p e d .  Th i s  d i s t r i c t  c o m p l e t e l y  
s u r r o u n d e d  the T o n g a s s  T r i b e  Village.

T h e  T o n g a s s  T r i b e  h a s  d i m i n i s h e d  in size d u e  to t h e  l o s s  of a 
h i s t o r i c a l  land base. W i t h  the l o s s  of land the c o n t i n u i t y  of the 
s o o l a l  e c o n o m y  w a s  f o r e v e r  i n t e r r u p t e d .

The n a t i v e s  c a l l e d  the v i l l a g e  llK l c h x a a n lt. M a n y  t r a n s a c t i o n s  
have b e e n  r e c o ^ o d  b y  the T r i b e ' s  is " u n d e r  the w i n g s  o f  a 
eaglvi". Th i s  n a m e  c a m e  b e o a u s e  of a big r o c k  in the c r e e k  that 
s p r a y e d  li k e  w i n g s  w h e n  the c r e e k  r o a r e d  w i t h  r a i n  w a t e r .  The 
n a m e  w a s  c h a n g e d  to K e t o h l k a n  by the w h i t e s  a f t e r  they i n c o r p o r a t e d  
a n d  s e i z e d  m o s t  o f  the land.

A c c o r d i n g  to T L I N G I T  S E N S A L C G E ,  N O T E S  A N D  I N F O R M A T I O N  
( S H O R T B I D G E , L O U I S  1 9 1 5 - 1 9 2 6 )  c l a n  h o u s e s  (HIT) of the T a s n t a - k w a a n  
In K e t c h i k a n  o n  Kay 8 , i 9 l 6  i noludei

G a a n a x a  a ' d i  C l a n

R a v e n
a  «  * A

(Peven) Y e i '1 H i t

(Moose) X a a s  H i t
(Over the Istmus) X ' a g o o n  H i t

(Ravine) 3’n a a n ' a x  H i t  

(Bear) X U t z  H i t  
(Ken w h o  m a r r i e d  the B r o w n  

Bear) K e a t s '  H i t  
( Around the Eagle) Var.doa H i t( G o l d e n  Eagle) G i d j o o k  H i t  

(Ground s q u i r r e l  or Marmot) 

3 ' a a x  Hit

r
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' T o d a y  b e c a u s e  of  a e s i m l t l a t i o n  and d i s c o n n e c t i o n  to o u l t u r a l h e r l t e g e  
due to the l a c k  o f  a l a n d  b a s e  the T o n g a s s  T r i b e ' s  M a t r i l l n e n l  ^
K o l e t i e  h a v e  o n l y  one knowr. h o u s e  g r o u p  a p i e o e .  The G a a n a x  a ' d i  W
h a v e  o n l y  the Y i e ' l  H i t  a n d  the T e i k w e i d e i  h a v e  on l y  the K a a t a  H i t  
house. T o d a y  the T o n g a s s  T r i b e  ia o n l y  a b r e a t h  a w a y  f r o m  e x t i n c t i o n  
if t h e r e  is n o t  a n y  a t t e m p t s  to r e s t o r e  some s e m b l a n c e  o f  the s o c i a l  
e o o n o m y  that o n o e  e x s i s t e d .

A s  of now the T o n g a s s  T r i b e  n u m b e r  a p p r o x i m a t e l y  300. T h e y  live 
for the m o s t  p a r t  in u r b a n  l o c a t i o n s  w i t h  a l a r g e  c o n c e n t r a t i o n  
in the K e t c h i k a n  area.

N o w  h e r e  w e  a r e  f i g h t i n g  f o r  s u b s i s t e n c e  r i g h t s  of my p e o p l e  and 
n a t i v e  p e o p l e  in A l a s k a .  V o  a r e  t a l k i n g  a b o u t  "I n h e r e n t  R i g h t s !1 
the r i g h t  to s u b s i s t  a s  w e  did for 1 0 , 0 0 0  y e a r s  and b e f o r e .

I a m  p a r t  of the T l i n g i t  N a t i o n  and p r o u d  of ray C u l t u r a l  H e r i t a g e .
W h a t  r i g h t  does the s t a t e  of A l a s k a  or the F e d e r a l  G o v e r n m e n t  or 
a n y  one p e r s o n  h a v e  to d e c i d e  w h e t h e r  I c a n  s u b s i s t  for t r a d i t i o n a l  
foods. A n y o n e  is to blame, it has b e e n  the e x p l o i t a t i o n  by rapists, 
c a p i t a l i s t s  o p p o r t u n i s t s ,  T h e  laws a r e  c r e a t e d  for f u r t h e r  e x p l o i t a t i o n  
of  a l l  o u r  n a t u r a l  r e s o u r c e s .

P r i m e  e x a m ples, f i s h  a n d  w i l d l i f e  g a m e , a b a l o n e ,  s e a - c u o u m b e r , h e r r i n g  
roe, seaweed, s h e l f l s h  a n d  the l i s t  g o e s  o n  a n d  on. S t a t e  o f  A l a s k a  
ha s  o v e r  r e g u l a t e d .

A n  a r t i o l e  w r i t t e n  b y  Ket'ohlkan D a l l y  News, F r l d a y , K a r o h  9»l990 o n  
S u b s i s t e n c e i  N a t i v e  P r e f e r e n o e  P r o c o s o d . B e p . K a y  Wallis, D - F o r t  
Jukon, s a i d  t h a t  ^ a l l s  s h o r t  of p r o t e c t i n g  the n a t i v e  cul t u r e ,
B e p . W a l l i s  i n t r c d u o e d  a m e a s u r e  that w o u l d  a m e n d  the 3 t a t e  C o n s t i t u t i o n  
to l i m i t  s u b s i s t e n o e  r i g h t s  to n a t i v e s  a n d  r u r a l  r e s i d e n t s .  A 
v o t o  a g a l n s t t h l s  a m e n d m e n t  is d i s o r l m a t i o n  a g a l n s t t h e  N a t i v e  P e o p l e  
in  A l a s k a .  A n o t h e r  f o r m  of  this D i s o r l n a t l o n  is the S t a t e s  star/d 
that t h e y  d o n ' t  : e o o g n i 2 e I n d i a n  T r i b e s  in A l a a k a .  I d o n ' t  kn o w  
w h a t  e l s e  to c a l l  it.

T o  be r e a l  frsjck, A l a s k a  F e d e r a t i o n  o f  N a t i v e s  that s u p p o r t s  the 
r u r a l  d e f l n a t l o n  a m e n d m e n t  do n o t  h a v e  the r i g h t  to s p e a k  or
r e p r e s e n t  n e  n o r  o u r  T r i b e  b e o a u a e  w e  l i v e  in  a  u r b a n  s e t t i n g .
W e  c a n ' t  u n d e r s t a n d  t h e i r  loglo. K e t o h l k a n  is a  V i l l a g e  a n d  our 
sea h a s  b e e n  a n  u n l i m i t e d  r e s o u r c e  f o r  f o o d  a n d  e c o n o m i c  e x c h a n g e  
f o r  t h o u s a n d s  of u n i n t e r r u p t e d  y e a r s  u n t i l  now. Y o u  take awe.y ov.r
s u b s l e t c n o e ,  y o u  w i l l  o e r t a i n l y  k i l l  m y  o c o o l e .  Y o u  h a v e  r o c k e d
the "Q u m - b o o t  5 o a t l'

T h o  i m p o s i t i o n  o f  S t a t e  r e g u l a t o r y  S u b s i s t e n c e  laws on a p e o p l e  v>ho 
h e r e t o f o r e  h a v e  n e v e r  beer, dor.led or d e n i e d  a n y o n e  the i n h e r e n t  
r i g h t  to p r o v i d e  for t h e i r  f a m i l i e s .  I n  a few b a sic w o r d s ,  that 
Is o a l l e d  h u m a n  r i g h t s .  H u m a n  B i g h t s  so n o t  e x i s t  if s o m e o n e  or 
b o d y  is a r a c i s t ,  me the a n s w e r  is sample, l e t  p e o p l e  subsist. 
R e s p e c t f u l l y  s u b m i t t e d  f o r  the record.

A a n  K a d a x  T o o e n  (ay X n d U n  n a m e )
G a a n a x  aT di Clan
Y e i ' l  H i t
T a a n t a k w a n  T r i b e
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SUBSISTENCE - FACT AND FICTION

Why should the State of Alaska amend its constitution, altering 
fundamental principles of the foundiny fathers of our state that^ 
aLl fish, wildlife and waters are held for tho common use of 
Alaskans - that there will be no exclusive right of fishery - 
chat the laws of the land will be uniformly applied - that its 
citizens will have equal rights and that there is a 
Constitutional right to due process?

'Why should the State of Alaska amend its constitution to comply 
with a federal 1 which most Alaskans objected to when passed 
by Congress, that applies, only to federal lands - federal lands 
that have, as a matter of law, been under federal management 
since the acquisition of Alaska from Russia?.

Why should the State of Alaska amend its constitution and change 
the management of STATE lands to comply with a federal law that 
only applies to Federal lands?

As most of you know I served with the Department of Interior from 
1980 to 1986 in a number of capacities. I was an Alaskan before
I went to Washington, DC and, unlike somo, I returned to Alaska.

WhiLe serving as the Assistant to the Director of the US Fish and 
Wildlife Service one of my responsibilities in 1986 was to Chair 
a Federal multi-agency task force charyed with DRAFTING the 
Federal Subsistence Resource Management Program. Last month at 
tne request of the Senate I testified before the Senate Resources 
Committee on that program and have attempted sinco my departure 
from the Federal Government (in 1906) to have this regulatory 
program rolea3ed to the Alaska public for review and comment. 
Not because I believe it is tho answer to the question of 
subsistence resource management but because I believe Alaskans 
have the right, under federal law, to review, comment and have 
those comments considered BEFORE that ptogram or any other such 
program is put into place.

Why has our Congressional Delegation not insisted that the 
federal plan be released? Why have thu so called "friends of 
Alaska" that serve in the Department of Interior not insisted 
m a t  this program be released? Why have the Alaska Federation of 
Natives and the Native Village or Regional Corporations not 
insisted that this progrjm be released? Why has tho State
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Legislature and our Governor not demanded that this program be
released?

FACT - Title VIII of ANILCA only applies to federal lands.

IT ACT - Congress found that the State of Alaska was competent to 
manage the fish and game resources on federal lands - however
such management is subject to Federal law, management cooperation 
and ultimate approval. Federal agencies manage the habitat.

FACT - If the State Fish and Game Boards mado an allocation 
decision of fish and game resources on Federal lands that federal 
agencies did not agree with - it would not be approved. The 
federal agencies hold the authority under federal law to approve 
or deny allocation decisions within federal boundaries.

FACT - Title VIII of ANILCA does not apply to State lands but an 
amendment of our State Constitution would.

FACT - Title VIII of ANILCA discriminates on the basis of 
res idency.

FACT - A number of Constitutional lawyers including government 
Solicitors believe that Title VIII is unconstitutional. Why 
hasn't the State of Alaska'challenged its application?

FACT - The Master Memorandum of Agreement on the Management of
Fish and Game in Alaska signed by Secretary of Interior Watt and 
Governor Hammond is ignored by federal agencies. It is an
Informal regulation that did not comply with federal or state 
administrative procedural laws. It is in all respects invalid.

FACT - Under federal law the subsistence preference is granted to 
rural communities who subsist on federal lands (not state or 
private lands) and thi3 subsistence preference may be lost or 
regained based on the delineation of a community as "rural".

FACT - Title VIII of ANILCA and its legislative history provides 
no definition of "rural".

FACT - The only Federal definition of Rural to be found is the 
one usud by the US Census Bureau. A community of 2,500 or less 
is classified as rural. Any community with a population above 
2,500 is classified as urban.

FACT - The Subsistence preference granted by Title VIII is not a 
property right. The legislative history makes this very clear.

FACT - The Subsistence preference granted by Title VIII is not 
granted in perpetuity

FACT - The Subsistence preference granted by Title VIII is not 
granted to Native people but to persons who reside in rural 
communities.

-2- A



FACT - The requirement under Title VIII of ANILCA and the 
Constitutional amendments being considered grant a preference. 
In order to implement that preference one must ensure that the 
allocation can be reasonably received by those granted the 
allocation. How can the State of Alaska or the Federal 
government ensure a subsistence PREFERENCE allocation of salmon 
(better than 90% of all the subsistence resources taken) to a 
small native village at the boarder of Alaska on the Yukon River 
when the commercial fishing industry will intercept those same 
runs of salmon in the opon ocean?

FACT - A law suit challenging the allocation decisions of the 
stato and/or the Federal agencios - that they do not adequately 
protect the subsistence preference of rural communities could 
radically impact Alaska's commercial fishing industry.

FACT - The Department of the Interior is not paying the State of 
Alaska the funds necessary for the State to manage subsistence 
resources on federal lands. Since passage of ANILCA in 1980 the 
federal government has only paid the stato about SI Million a
year. The State expends more than 55 Million a year on the
program.

FACT - The State Supremo Court decision does not apply to Federal 
lands. Title VIII of ANILCA is still in effect and subsistence
preferences will be met on federal lands.

FACT - The assertion by some in Washington and in Juneau that it 
is impossible to manage Alaska's fish and game resources unless 
it is done by the State is inconsistent with the history of fish 
and game management in all other states. Alaska is one fifth the
size of the contiguous states. That means that a grouping of
states equals the land mass of Alaska. Each of these states 
manage thoir fish and game resources quite well and many states 
have federal areas within their boundaries which are under 
EXCLUSIVE FEDERAL JURISDICTION meaning the state has no 
legislative or regulatory authori y within the federal boundary.

This management is accomplished through cooperative management 
agreements between states and federal agencies.

FACT - The trend in the lower 48 is that Federal Courts are 
reversing previous decisions grantiny special privilogos to 
Indians off of "Indian lands".

FACT - ANCSA provided federal and stato compensation to Alaska 
Natives for aboriyinal rights to land and their resources for the 
purpose of settliny such claima. This compensation took tho form 
of cash and lands which were extended, rucoived and accepted.

FACT - The problem Alaska is facing was created by, what our 
Supreme Court referred to as a "crude" attompt to solve a complex
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allocation question, 
STATE OF ALASKA.

was created by Congress - NOT BY THE

FACT - Federal management of subsistence resources on federal 
lands is subject to federal law. The preference must be granted. 
The allocation must be based on sound wildlife management 
principles. Federal management of subsistence resources is 
subject to public review and comment.

FACT - The Fish and Wildlife Service must prepare an 
Environmental Impact Statement before it can implement a 
Subsistence Resource Management Program. This EIS is also 
subject to public review and comment.

FACT - Significant portions of federal lands are not open to 
subsistence hunting or fishing. The people in Glacier Bay 
National Park have just come to realize that.

i submit to you, as an Alaskan with some knowledge of federal 
agencies and subsistence law, that federal management of 
subsistence resources on federal lands will not significantly 
alter the allocation of fish and yame resources as such 
allocations are already constrained by federal law.

I submit that the management of fish and game resources in the 
State will not significantly change, as federal and state 
agencies will enter into cooperative agreements regarding such
resources to ensure proper management consistent with state and
federal law.

I submit that the federal agencies will be more directly
responsible for paying the costs of such management. A cost now 
unfairly placed on the state budget. __

And 1 submit to you that such an action will isolate those in 
Washington DC and in Junoau that have personal agendas that arc 
facilitated by conflict - be it racial or political.

Why should the State of Alaska amend its Constitution, one built 
on the lessons learned from the mistakes of other States, to 
comply with a federal law that many believe unconstitutional and 
that only applies to federal lands within which the state has
little jurisdiction anyway?

1 must conclude that tho best solution is to let the federal 
agencies manage subsistence resources on federal lands, do net 
amend our State Constitution, and have tho State join with 
private efforts - well underway - to challenge the*
constitutionality of Title VIII of ANILCA.

4 -



P. 0. Box 1410 
Petersburg, Alaska 99833

March 6,1990

Dear Representative Menard,

We are on the brink of losing the two most dominant issues over 
which the struggle for statehood was fought; the domination of 
our lives by the federal government, and the exclusive and 
privileged use of our fish and game resources.

The fraud the federal government has imposed upon us under terms 
of the Alaska National Interest Lands Conservation Act (ANILCA) 
must not go unchallenged. The "Subsistence" problem and its 
implications have created the sinole most divisive issue between 
Alaskans since statehood. We sirapiy cannot afford any further 
institutionalization of racial government privilege.

In negotations for construction of the trans-Alaska pipeline the 
federal government, the state, the native community and the 
environmental interests agreed tc terms of the Alaska Native 
Claims Settlement Act (ANCSA). This federal legislation provided 
that for the payment of nearly one billion dollars and the 
private ownership of forty milliibn acres that "any aboriginal 
riohts, if they ever existed, are hereby extinguished" All 
p a r i e s  understood and accepted these terms.

The subsistence section of ANILCA is the attempt to regain those 
exclusive and privileged rights which were extinguished under 
ANCSA. The U.S. Circuit court, in 1980, ruled that "All claims 
by Alaska Natives against the United States, the State and other 
persons based on claims of aboriginal right, or based on statute 
or treaty relating to Native possession, were extinguished".

ANILCA further compounded its problems by including all persons 
residing in rural Alaska and by defining subsistence in terms 
which are far beyond that which is commonly used. A "means of 
support or livelihood". It then threatens to usurp managenfnt of 
our fish and game resources if we fail to comply with all of 
their demands!

The U. S. Congress deviated from the usual pattern of Indian 
settlement in drafting the provisions of ANCSA. In addition to 
the granting of financial aid and title to land, Congress 
established thirteen Regional Corporations and Village 
Corporations in a planned effort to bring the Alaskan Indians 
into the mainstream of rooodern life both financially and 
culturally as rapidly and painlessly as possible. For some of 
the Corporations, that road has been filled with obstacles, but



some of the* are prospering. ?igures recently released by the o. 
S. Census Bureau show that the Tlingits of S. S. Alaska now have 
the highest annual family income of all American nati v e s , and 
also exceed that of all American families by several hunderd 
dollars a year. By promoting subsistsence in a "Customary and 
Traditional manner", ANILCA contravenes this expressed intent of 
ANSCA.

ANILCA and our state constitution are not compatible. We must 
not abandon those principles we fought so hard and long for at 
the time of statehood by amending our constitution.

We can extricate ourselves from this untenable situation only by 
being positive in our goals and assertive and aggressive in 
pursuing them. We cannot please everyone, we must chart a course 
which is fair and equitable to all and protects the resource from 
abuse.

We must demand that our Congressional delegation immediately take 
steps which will lead to changes in the subsistence sections of 
ANILCA, at the same time our Legislature must amend the state 
subsistence statute based upon individual characteristics of 
need.

In its recent decision in which they declared the rural portion 
of the state subsistence statute to be unconstitutional, the 
Supreme Court took great pains to point the direction for us to 
follow when they said....

"a law providing for individual determination eligibility to 
engage in subsistence taking of fish and game could be 
sufficiently tailored to the states interest to be 
constitutional"

In summary:

It is my belief, based upon the history and provisions of our 
Constitution, ANCSA and ANILCA that:

Any alteration of Article VIII, Sections 3, 15 or 17 of our State 
C o n s t i t u t i o n  will place Alaskas number two industry, commercial 
fishing, in jeopardy and could be detrimental to our game 
resources as well.

All aboriginal titles, including aboriginal hunting or fishing 
rights, were extinguished. The basis for hunting and fishing 
rights for Alaska Natives is presently by treaty or statute only.

As the supreme court observed, " There are a substantial number 
of Alaskan residents residing in areas designated as urban who 
have legitimate claims as subsistence users. Likewise, there are 
substantial numbers of Alaskans living in areas designated as 
rural who have no legitimate claim" They must all be treated 
equally.



The Federal Government erred in not recognizing that the Alaskan 
Natives forfeited any aboriginal rights they may have had under 
terms of ANCSA. This should be challenged in the highest court 
of the land, and our congressional delegation must begin 
immediately working toward a revisions of that flawed federal 
statute.

A law providing for subsistence based upon individual 
determination of need would be fair, equitable and could be 
molded to be in compliance with our constitution.

This has become such an emotional issue that many, either 
believe, or would like us to believe, that if they are not 
granted "subsistence rights" they are being denied a share of the 
resource. Fortunately, at the present time, the status of our 
fish and game resources, in general, are such that our liberal 
seasons and bag limits provide for the physicals spiritual and 
cultural needs of the preponderance of present day Alaskans. For 
those who need or want additional, Personal Use regulations are 
more than adequate.

Please do your utmost to correct this extremely serious problem 
in favor of all Alaskans and the fish and game resources of our 
beutiful and bountiful state.

Sincerely yours,
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UN rm jP ISHKRM ENOFALASKA  
TESTO IONy)N3UBSISTKNCE 

March 10,1990
My name is Cheryl Sutton and I will be speaking on behalf of the United 

Fish., men of Alaska as their Subsistence Committee Chair.
Commercial fisherman. and many other Alaskans, stand to suffer great 

u\]ury if the subsistence issue is not settled in a manner conducive to sound fish and 
game management practices and non-disruptive allocative priorities. UFA does not 
support the concept of attempting to settle this issue by means of a constitutional 
amendment.

UFA has produced an issue paper on subsistence. I would like to briefly 
state our position and make other comments.

UFA supports a subsistence-based use of fish and game populations in 
.Alaska, but believes rhat such uses must be bour.d at historical levels.

The following areas need to be addressed and aim ers to the questions 
sought out by the legislature.

The federal government’s jurisdiction over flsh and game populations both 
on federal lands and state lands and waters needs to be clearly defined.
For example, doe* the state or the federal government have jurisdiction over 
anadromous flsh harvested m state waters but spawning within federal areas?

The consequences or benefits of a “ federal’' takeover for subsistence 
management need to be delineated for the public. The public should not be forced to 
stand in fear of a concept they do not understand.
* The legislature must consider that “ ruraT will still not be defined in the 
adoption of the proposed constitutional amendments. There will be r.o federal 
definition for rural.
* How will the state handle the Ninth Circuit’s ruling relative to the Kenaitzes 
and its subsequent classification of the Kenai area as rural?

More clear policy guidance must be provided for the Boards of Fisheries and 
Game and other regulatory agencies creating subsistence regulations.
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The state must consider the economic end social implications of further 
reducing the cash economies of coastal Alaska communities through making them 
more subsistence dependent. The very people these constitutional amendments are 
designed to help may be harmed more than helped.

The commerct'd sale of subsistence harvests Is increasing. The potential for 
major growth of subaiatence harvests betas; sold.under “customary trade and 
barter* is very likely. This problem must be closely examined and appropriate 
safeguards taken to prevent its occurrence.

The definition of subsistence “use* and subaiatence “user* needs to be 
clarified for the public as it relates to the Implementation of Title VTII, Section 804 of 
ANILCA which affords priority.

An enforceable and mutually protective definition for priority as it relates to 
competing fishery uses must be developed.

UFA does not believe that a constitutional amendment Is the solution to this 
problem. We believe the solution is many faceted; however, until answers are 
provided to the questions we have brought forward, an eouitable solution will not be 
found. We have offered our assistance to work with the administration and 
legislature, as well as other affected groups. We continue to offer that assistance. 
The solution to the subsistence issue will not be found unless all parties work 
together to formulate the best plan possible. This plan should Include changes on 
both the state and federal levels If we are to see a long-tern solution.

Thank you for the opportunity to testify. 1 would be glad to FAX a copy of this 
testimony and the UFA issue paper if the committee would so desire.



A l a s k a  H o u s e  O f  R e p r e s e n t a t i v e s  

R e s o u r c e  C o m m i t t e e  

S u b s i s t e n c e  H e a r i n g s  

M a r c h  1 0 ,  1 9 9 0

D e a r  R e p r e s e n t a t i v e s

My name i s  R i c k  B i e r m a n ,  I l i v e  i n  J u n e a u  a n d  I  am a 

s u b s i s t e n c e  u s e r  o f  f i s h  a n d  g ame .  My f a m i l y  a n d  I  own l a n d  

o n  S h e l t e r  I s l a n d  a n d  we d e p e n d  o n  l o c a l  d e e r  p o p u l a t i o n s  

a s  a  m a j o r  s o u r c e  o f  f o o d .  I f  s u b s i s t e n c e  r e g u l a t i o n s  a r e  

a c t i v a t e d  l o c a l l y ,  p e o p l e  f r o m  H a i n e s  a n d  S k a g w a y  w i l l  n a v e  

p r i o r i t y  u s e  o f  d e e r  p o p u l a t i o n s  o n  S h e l t e r  a n d  D o u g l a s

I s l a n d s ,  a n d  t h e  l o c a l  A d m i r a l t y  a r e a  e v e n  i f  t h e s e

p e o p l e  a r e  n o t  s u b s i s t e n c e  u s e r s  a n d  h a v e  n e v e r  h u n t e d  i n  
t h e  J u n e a u  a r e a  b e f o r e .

I n  1 9 8 9 ,  T h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  r u r a l  p r i o r i t y  

u n c o n s t i t u t i o n a l .  T h e  c o u r t  r u l i n g  s t a t e s  "O ne  p u r p o s e  o f  

Che 1 9 8 6  a c t  ( l i k e  t h e  1 9 7 8  a c t )  i s  t o  e n s u r e  t h a t  t h o s e  

A l a s k a n s  who n e e d  t o  e n g a g e  i n  s u b s i s t e n c e  h u n t i n g  a nd  

f i s h i n g  i n  o r d e r  t o  p r o v i d e  f o r  t h e i r  b a s i c  n e c e s s i t i e s  a r e  

a b l e  t o  d o  s o . "  I t  a l s o  s t a t e s  t h a t  "m a ny  p e o p l e  l i v i n g  i n  

u r b a n  a r e a s  h a v e  l e g i t i m a t e  c l a i m s  a s  s u b s i s t e n c e  u s e r s ,  

w h i l e  many  p e o p l e  l i v i n g  i n  r u r a l  a r e a s  n a v e  n o  l e g i t i m a t e  

c l a i m s . "  T h i 3  r u l i n g  u p h o l d s  t h e  r i g h t  o f  t h e  S t a t e  t o

r e g u l a t e  s u b s i s t e n c e  b u t  d e c l a r e s  t h a t  t h e  u r b a n  r u r a l  

d i s t i n c t i o n  i s  t o  " c r u d e "  a t e s t  t o  d e t e r m i n e t h e  a c t u a l
r e e d 3  o f  t h e  p e o p l e  o f  A l a s k a .



L i k e  a n y  s i m p l e  a p p r o a c h  t o  a  c o m p l i c a t e d  p r o b l e m ,  
r u r a l  p r i o r i t y  s o u n d s  much b e t t e r  t h e n  i t  w o r k s .  T o  make 

m a t t e r s  w o r s e ,  Che o r i g i n a l  l e g i s l a t i o n  h a s  b e e n  a l t e r e d  by 

s o  many  g o v e r n i n g  b o d i e s ,  t h a t  i t ,  a l l  t o  o f t e n ,  a c h i e v e s  

t h e  o p p o s i t e  e f f e c t  t h a t  i t  was  i n t e n d e d  t o .  A 

c o n s t i t u t i o n a l  ame ndm en t  w i l l  e t c h  t h i s  i n j u s t i c e  i n  s t o n e .

P r o t e c t i n g  t h e  r i g h t s  o f  p e o p l e  who d e p e n d  o n  w i l d  

r e s o u r c e s  t o  m a i n t a i n  t h e i r  e x i s t e n c e ,  i s  a  p r o p e r  f u n c t i o n  

o f  g o v e r n m e n t .  H o w e v e r ,  p r o t e c t i o n  m u s t  be  a p p l i e d  t o  t h e  

p e o p l e  who h a v e  l e g i t i m a t e  c l a i m s ,  n o t  h a n d e d  o u t  o r  
w i t h h e l d  s o l e l y  o n  t h e  b a s i s  o f  w h e r e  o n e  c h o o s e s  t o  

r e s i d e .  A l t h o u g h ,  a s  G o v e r n o r  C o w p e r  p o i n t e d  o u t ,  a  m o r e  

e q u i t a b l e  s o l u t i o n  w i l l  b e  c o s t l y :  d e m o c r a c y  wa s  n o t  

d e s i g n e d  t o  b e  e f f i c i e n t ,  i t  wa s  d e s i g n e d  t o  p r o t e c t  

i n d i v i d u a l  r i g h t s ,  a n d  j u s t i c e  h a s  n e v e r  c ome  c h e a p l y .

I t  i s  my o p i n i o n  t h a t  t h e  S t a t e ' s  o r i g i n a l  1 9 7 8  

s t a t u t e  s t r e s s i n g  l o c a l  p r i o r i t y  c ame  c l o s e s t  t o  t h e  i d e a l  

o f  p r o t e c t i n g  t h e  i n d i v i d u a l  r i g h t s  o f  A l a s k a n s  who d e p e n d  

o n  w i l d  r e s o u r c e s .  I t  i s  t h e  f e d e r a l  g o v e r n m e n t  w i t h  t h e  

e n a c t m e n t  o f  AN I LCA .  t h a t  i m p o s e d  r u r a l  p r i o r i t y  o v e r  l o c a l

p r i o r i t y  a n d  i t  i s  t h e  f e d e r a l  l aw  n o t  t h e  c o n s t i t u t i o n

o f  A l a s k a  t h a t  n e e d s  t o  c h a n g e :  a n y t h i n g  s h o r t  o f  t h i s ,  
w i l l  b e  a  c o p - o u t !

S i n c e r e l y

R i c k  B i e r m a n  a n d  f a m i l y

P . O .  B o x  1 2 0 1 6 6

Auk e  B a y .  A l a s k a  9 9 8 2 1



SUBS I S TENCE  T I H E  TABLE

A l a s k a  b e c o m e s  a  s t a t e  a n d  f o r  t h e  f i r s t  t i m e  

a s s u m e s  m an a g e men t  a u t h o r i t y  o f  h e r  f i s h  a n d  game 

r e s o u r c e s .  T h e  new c o n s t i t u t i o n  a b o l i s h e s  f i s h  

t r a p s  a n d  s p e c i f i e s  t h a t  f i s h  a n d  game s h a l l  be  

man ag ed  o n  a  s u s t a i n e d  y i e l d  b a s i s  f o r  t h e  common 
g o o d .

Th e  d i s c o v e r y  o f  o i l  a t  P r u d h o e  B a y  a n d  s u b s e q u e n t  

n e e d  f o r  a  p i p e l i n e  t o  t h e  i c e  f r e e  p o r t  o f  

V a l d e z  f o r c e s  t h e  r e s o l u t i o n  o f  a b o r i g i n a l  l a n d  
c l a i m s .

A l a s k a  N a t i v e  C l a i m s  S e t t l e m e n t  A c t  b r i n g s  w e a l t h  

a n d  t e c h n o l o g y  t o  t h e  b u s h .  T h i s  A c t  e x t i n g u i s h e s  

a b o r i g i n a l  c l a i m s  t o  f i s h  a n d  g am e .

Due  t o  c i r c u m s t a n c e  u n r e l a t e d  t o  A l a s k a ,  C o n g r e s s  

p a s s e s  T h e  M a r i n e  Mamma l s  P r o t e c t i o n  A c t ,  s e i s i n g  

m an a g e men t  a u t h o r i t y  o f  t e n  s p e c i e s  o f  m a r i n e  

mamma l s  f r o m  s t a t e s  a n d  e s t a b l i s h i n g  f e d e r a l  

N a t i v e  s u b s i s t e n c e  p o l i c y .  A l a s k a  i s  f o r c e d  t o  

a b a n d o n  h e r  e x t e n s i v e  c o n s e r v a t i o n  p r o g r a m s  a n d  

t h e  f e d e r a l  g o v e r n m e n t  r e f u s e s  t o  f u n d  a n y  
r e p l a c e m e n t  p r o g r a m s .
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C o n s t r u c t i o n  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  b r i n g s  

w e a l t h  a n d  p o p u l a t i o n  g r o w t h  t o  u r b a n  c e n t e r s .  

I n c r e a s e d  a c c e s s  t o  t r a n s p o r t a t i o n  t e c h n o l o g y  

f u e l s  t e n s i o n  b e t w e e n  u r b a n  a n d  r u r a l  A l a s k a n s  

c o m p e t i n g  f o r  f i s h  a n d  g ame .

S e e i n g  t h e  n e e d  t o  p r o t e c t  s u b s i s t e n c e  u s e r s  a nd  

f e a r i n g  f e d e r a l  i n t e r v e n t i o n .  A l a s k a ' s  l e g i s l a t u r e  

e s t a b l i s h e s  two  t i e r e d  s u b s i s t e n c e  c r i t e r i a  

when s t o c k s  a r e  l o w :  1 )  S u b s i s t e n c e  g a i n s  p r i o r i t y  

o v e r  o t h e r  u s e s  2 )  when s t o c k s  a r e  t o o  l ow  f o r  a l l  

s u b s i s t e n c e  u s e s ,  p r i o r i t y  i s  b a s e d  o n  A.  

c u s t o m a r y  a n d  d i r e c t  d e p e n d e n c e  o n  t h e  s t o c k  a s  a 

m a i n s t a y  o f  l i v e l i h o o d ,  B .  l o c a l  r e s i d e n c y ,  C .  

a v a i l a b i l i t y  o f  a l t e r n a t e  r e s o u r c e s .

A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  

d e s i g n a t e s  o v e r  o n e  h u n d r e d  m i l l i o n  a c r e s  o f  

l a n d  a s  f e d e r a l  p r e s e r v e s  a n d  s e t s  “ r u r a l "  a s  a 

r e q u i r e m e n t  f o r  s u b s i s t e n c e  u s e  o n  a l l  f e d e r a l  

l a n d .  T h e  A l a s k a  b o a r d s  o f  f i s h  a n d  game a d o p t  

r u r a l  p r i o r i t y  r e g u l a t i o n s  t o  c o m p l y  w i t h  f e d e r a l  

s t a n d a r d s  a n d  m a i n t a i n  c o n t r o l  o n  r e d e r a l  l a n d s .

V o t e r s  r e j e c t  i n i t i a t i v e  t o  r e p e a l  r u r a l  p r i o r i t y  

At  t h i s  t i m e  u r b a n  r e s i d e n t s  w e r e  s t i l l  e l i g i b l e  

f o r  s u b s i s t e n c e  a s  f i r s t  t i e r  u s e r s .



1 9 8 5  Th e  A l a s k a  S u p r e m e  C o u r t  d e c i d e s  two  c a s e s #  o n e  

d e c l a r i n g  r u r a l  p r i o r i t y  r e g u l a t i o n s  i n c o n s i s t e n t  

w i t h  t h e  1 9 7 8  s t a t u t e  a n d  t h e  o t h e r  f o r c i n g  t h e  

s t a t e  t o  e s t a b l i s h  s u b s i s t e n c e  r e g u l a t i o n s  e v e n  

when s t o c k s  a r e  p l e n t i f u l .  A f e d e r a l  c o u r t  r u l e s  

t h a t  u r b a n  i s  a n y  c o m m u n i t y  w i t h  a  p o p u l a t i o n  

l a r g e r  t h a n  2 . 5 0 0  p e o p l e ,  a n d  d e c l a r e s  e v e r y t h i n g  

e l s e  r u r a l  f o r  s u b s i s t e n c e  p u r p o s e s .

1 9 8 6  To  c o m p l y  w i t h  t h e  C o u r t  d e c o s i o n  t h e  A l a s k a  

L e g i s l a t u r e  r e - w r i t e s  l a w s  g o v e r n i n g  s u b s i s t e n c e  

e s t a b l i s h i n g  r u r a l  p r i o r i t y  f o r  f i r s t  a n d  s e c o n d  
t i e r  u s e r s .

1989 T h e  Alaska S u p r e m e  C o u r t  r u l e s  r u r a l  p r i o r i t y

u n c o n s t i t u t i o n a l .  T h e  c o u r t  r u l i n g  3 t a t e s  "One  

p u r p o s e  o f  t h e  1 9 8 6  a c t  ( l i k e  t h e  1 9 7 8  a c t )  i s  t o  

e n s u r e  t h a t  t h o s e  A l a s k a n s  who n e e d  t o  e n g a g e  i n  

s u b s i s t e n c e  h u n t i n g  a n d  f i s h i n g  i n  o r d e r  t o  

p r o v i d e  f o r  t h e i r  b a s i c  n e c e s s i t i e s  a r e  a b l e  t o  d o  

s o . "  I t  a l s o  s t a t e s  t h a t  "m a n y  p e o p l e  l i v i n g  i n  

u r b a n  a r e a s  h a v e  l e g i t i m a t e  c l a i m s  a s  s u b s i s t e n c e  

u s e r s ,  w h i l e  many  p e o p l e  l i v i n g  i n  r u r a l  a r e a s  

h a v e  no  l e g i t i m a t e  c l a i m s . "

T h i s  r u l i n g  u p h o l d s  t h e  r i g h t  o f  t h e  S t a t e  t o  r e g u l a t e  

s u b s i s t e n c e  b u t  d e c l a r e s  t h a t  t h e  u r b a n  r u r a l  d i s t i n c t i o n  

i s  t o  c r u d e  a  t o s t  t o  d e t e r m i n e  t h e  a c t u a l  n e e d s  o f  t h e
p e o p l e  o f  A l a s x a .
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'’’o T'ho 3ubcomlttee on Subsistence Hunting 

VI. Webster Dictionary; 2a Means of subsltlng. b:the mlmlraura 

(asof food and shelter)necessary to suoport life. Our game laws 

takes care of this In (that nothing In these laws will prevent a 

person from taking game for life or property). Therfore the subsis­

tence question Is mute. However.

I harvested my first Caribou, (for meat) In 1966. I am a senior

citizen on a social security Denslon. I live In a Rural area within 

five miles of Palmer, and 1 have a P.O. Box,

I know a person that lives at Glennallen, he gross,es over 1100,000 

oer year, yet he Is eligible for shbslstence hunting, I am not.

He drives to Zurekr, 68 rairies away to hunt~Carlbou. *------------------
I would drive to ShesD Mt.,63 miles away to hunt Caribou.

HI C A N  1 CAN'T, WHY???

I feel that I am as much In need and as deserving as 75% of thbse 

that are allowed to do so, Be they Native, Lower 48 transolants, 

or Intercontinental Allens.

It Is my heart felt belief that the seniors that helDed to build 

this Great State 3hould be considered for subsistence rights also.

The three scor- and ten fhat I am allotted will be uo In eight 

years, and If my strength holds ouy I will be able to hunt for that 

many Caribou, and they will be used, Meat Hide and Antlers.

If Subsistence hunting Is to be for Native only I bellve that

I I should be legislated under sever oenalty ♦•hat *-he only way **0 
take game Is by Dead fall, Home made Bow&Arrow, and/or SDears hand 

held or thrown by hand, ^ransoortatlon to be by Dog 'T’ean/ foot or 

un mechanical boat.

"hank You

Bob Blckel ?0 3ox 129 
Palmer, Ak. 9 9 6 45
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Alaska State Legislature
Pleese enter into the record my testimony to the

committee name
committee on — _  , d«ted /  A P fr?

bill/subject

7  fc/Z$r*7XA><2*- ?*/<?/£ * ry  ?.

77$fo£ / ><V'7r' A  *-&/

7 % & v / & / / / -  / * * & ?  />csr3> /%**.

/fe%PG72s#7Zc><?~ -/Z t& ic*6t?/ S/&  /Z<?(/4?//>4r £ezr*< ^  
o p fy tm /zry  # ze  u *& . 7 teyt & 4»& p
? y  gs0*nrur/0ts/& . * n & <?/ ' &*&&&

T  7 M L  0 S&/P&C- 7 # £  &/X 7& , zfifts s7 ~ S* /%#*#&/&>
2 y  & * & * / £ -  J C W V U t r  Tfr ^'7 ?** - f a r  & * V / * * W * A -  

j*Z06>t7m'£*?/& & #£&  7& 7 /fc* A fc 'ty r
y s t t  s p u e *  & / U - ,

7%r#<?T/tZ*7?ffi*? M€ K? 7 & C  / ? ? # ' * / * ? *
/+ *? *z*A^/U& W 7*Z> 7 ? / ~Z-
/ 4 A & M S A 7 3  ~'&77?z ' & & & * # ? t & j T r  S t ' 1 A < +
/ / / t v /*$' w u i f i f c e j  «s**4.z>/vtfr/Ttu. a  z z v e & / -  z m , /

Signed: & & *i*n f 4*<C*+— //*.< -*/4 * HAM  f * * '*  a A s if 7M6
Testifier r * * m , t t r M A t .  T fo  & r*7*  & ***£>

P 7 c / i M t Z h H & f  & T & r  r r  * * 7~A- Zs j s a u . zAO,
my-i ------------ ----------------

Representing (Optional)
£ & 3 Z J & i t £ & .  s?e///2>.

Ad drew
— £  0 ?  - ‘* ^ r ____________________________

Phone No.



committee on Subsistence

committee name 

dated March 10, 1990

bill/subject

I oppose allowing subsistence use of Alaska's resources

to only Native People. I believe that writing a law that allows 

or denies anything along racial lines is unfair, will promote

racial discord, and will ultimately be struck down by the 

courts.

Subsistence is confusing. The only way I believe that the 

problem of subsistence can be solved is to eliminate subsistence.

This may mean that Alaska will have to slug it out with the 

federal government to findout who will manage Alaska's resources.

The stated needs of Alaska's native population for fish and

wildlife for food can and should be satisfied during posted 
seasons. Seasons and bag limits are liberal enough now to provide

for all the needs of any family.

Signed: (Jim Wilkins)

Testifier
 P e o r e s e n r  - n g  r y s p . l f -----------

Representing (Optional)
PO Box 871641 Wasilla, Alaska 99697

Address
376- m i

Phone No.

I/M  U v iu m  V 'to 'ffv iton 0*ca



V

C f  / Y o t / k / 4  f _
_— / . I 9 —  7-/ _ Cen*C,
//* M a Tas/h t/SA Sflo*rt/**rt Sufif**/ 'A *0A/ n .'i is m i ,
THERE ARE OTHER O P T I O N’S THAN A CONSTITUTIONAL ADMENDMENT TO ALLOW 

RURAL PREFERENCE.

(a) CH a NGE FISH AND GAME HARVEST REGULATION’S TO ACCOMODATE RURAL 

RESIDENT HARVEST. (1) THIS HAS BEEN DONE EVER SINCE STATEHOOD 

BY DIVIDING THE STATE INTO MANAGEMENT UNITS AND SETTING S E A S O N’S 

AND LIMITS THAT MAY BE VERY DIFFERENT FOR EACH UNIT. IT HAS BEEN 

CUSTOMARY THAT THE MORE REMOTE AND LESS POPULATED UNITS HAVE THE 

MOST LIBERAL HARVEST AND LONGEST SEASONS.

(2) BY PROPER MANAGEMENT OF HABITAT AND PREDATORS WITH CONCERN 

FOR MaXIMIM BENEFIT OF PEOPLE (ARTICLE 8, SECTION 2, ALASKA STATE 

CONSTITUTION) WE HAVE BEEN SHOWN BY SWEDEN AND OTHER COUNTRY'S 

THAT HARVEST FOR USE BY PEOPLE AS FOOD (SUBSISTENCE) CAN BE 

INCREASED DRAMATICLY BY MANAGEMENT OF FORESTS AND OTHER HABITAT.

THIS ONLY REQUIRES THAT KNOWLEDGE AND CO-OPERATION BE SUBSTITUTED 

FOR STUPIDITY AND ARROGANCE - - AN APPARANTLY DIFFICULT 

TRANSITION.

(b) THE FEDERAL GOVERNMENT IS INSISTING ON SUBSISTENCE PRIORITY 

OR THEY WILL TAKE OVER OUR FISH AND GAME ON FEDERAL LANDS. THIS 

MAY INTEREST OTHER WESTERN STATES WITH LARGE AREAS OF FEDERAL 

OWNERSHIP. PERHAPS THE FEDS CAN COME UP WITH A MANAGEMENT PLAN 

THAT COMES WITHIN THE FEDERAL LAWS AGAINST ARBITRARY 

CLASSIFICATION OR DISCRIMINATION. SINCE THEY MUST HAVE SOME IDEA 

OF WHAT THESfREGULATIONS WOULD BE - PERHAPS A CONSULTATION WOULD 

BE IN ORDER.



I FAIL TO SEE HOW ONE CAN RECONCIL THIS PROPOSED ADMENDMENT WITH 

THE DECLARATION OF RIGHTS OF THE CONSTITUTION OF THE STATE OF 

ALASKA ARTICLE I, SECTION I, I QUOTE " THAT ALL PERSONS ARE 

EQUAL AND ENTITLED TO EQUAL REGHTS , OPPORTUNITIES , AND 

PROTECTION UNDER THE LAW. "

AND THE UNITED STATES CONSTITUTION IS QUITE CLEAR ON THIS WITH ITS 

FOURTEENTH ADMENDMENT WHICH READS IN PART " NO STATE SHALL MAKE OR 

ENFORCE ANY LAW WHICH - - SHALL DENY TO ANY PERSON WITHIN ITS 

JURISDICTION THE EQUAL PROTECTION OF THE LAWS. "

THE ORIGINAL INTENT HAS EXPANDED BY PRACTICE INTO A GENERAL 

GUARANTEE AGAINST ARBITRARY CLASSIFICATION AND OTHER FORMS OF 

DISCRIMINATION. ALSO IT IS HELD AS CONTAINED WITHIN "DUE PROCESS" 

OF LAW AND THEREFORE BINDING UPON THE FEDERAL GEVERNMENT AS WELL.

SO NOW LETS HAVE THE ELECTED REPRESENTATIVES - BOTH FEDERAL AND 

STATE - EXPLAIN EXACTLY HOW THIS PROPOSED ADMENDMENT CONFORMS TO 

BOTH CONSTITUTIONS A L A S K A’S AND UNITED STATES.



I HAVE APROBLEM WITH THOSE WHO PROPOSE LAWS WITHOUT INCLUDEINQ THE 

EXACT DEFINITION OF THE WORDS THEY ARE INCLUDEINQ IN THE PROPOSAL.

IN ADDITION TO THE LACK OF DEFINATION OF SUBSISTENCE, A 

DEFINITION OF RURAL RESIDENT - PLEASE-

WILL THIS PROPOSED ADMENDMENT RETURN TO THE SILLY RULES THAT 

EXISTED BEFORE MCDOWELL vs ALASKA WHEREIN A BANKING OFFICER IN 

GLENALLEN WAS ENTITLED TO SUBSISTENCE HUNT AND FISH BUT AN OUT OF 

WORK, POVERTY LEVEL RESIDENT OF SUTTON WAS NOT ENTITLED.

ANOTHER DEFINITION - PLEASE - THIS TIME A PHRASE, CUSTOMARY AND 

TRADITIONAL USE, IF MY FATHER, WHO WAS A RESIDENT OF ALASKA, FED 

HIS FAMILY WITH THE NATURAL RESOURCES OF THE TERRITORY BY HUNTING 

AND FISHING AND I (HIS SON) MARRIED AND FED MY FAMILY WITH MY 

EXPERTISE AT HUNTING AND FISHING AND NOW MY SON - MARRIED WITH 

CHILDREN - FEEDS HES FAMILY BY HUNTING AND FISHING, AND WE ARE 

ALL RESIDENTS OF ALASKA, ENTITLED TO EQUAL OPPORTUNITIES. ARE 

WE CUSTOMARY OR TRADITIONAL US^RS ?



PUBLIC OPINION MESSAGE

DEAR: r e p r e s e n t a t i v e  o a v i o s o n

n am e :  RYLE AND MARILYN RADKE 
T IT L E :

ADDRESS: 2136 AIRPORT WAY, SU ITE 1
C IT Y : FAIRBANKS Z IP :  99701

PHONE: 452-1250 
B * 'L  NO: HJR 80
S ’.J J E C T : SUBSISTENCE USES OF F ISH  I W ILD LIFE
m e s s a g e : WE ARE OPPOSED TO CHANGE IN  THE STATE CONSTITUTION. WE FEEL  THAT 

F ISH  ALE) W ILO LIFE RESOURCES SHOULD BE MANAGED FOR THE COMMON U SE . STATE 
CONSTITUTION CURRENTLY G IVES EQUAL OPPORTUNITY TO A LL RESID EN TS.

POMID: 07105222 
DATE: 03/10/90  
TIM E: 1 0 :5 2 :2 2  

LIONAHE: FAIRBANKS LIO

REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER ADAMS
BOYER BROWN BIN KLEY
COLLINS COTTEN COGHILL
D A V IS , C . D AV IS , M. DUNCAN
DONLEY E L L IS ELIASON
FIN KELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORD
KOPONEN KUBINA JONES
LARSON LEHAN KELLY
MACLEAN MARTIN KERTTULA
MENARD M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER ROOEY
SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF

PUBLIC OPINION MESSAGE

PEAR: REPRESENTATIVE D A VIDSON

NAME:
t i t l e :

ADDRESS:
C IT Y :

RICK SCHIKORA

1416 GILLAM WAY 
FAIRBANKS Z IP :  99701

PHONE: 456-1566 
B IL L  NO:
SU BJECT: SUBSISTANCE 
MESSAGE: PLEASE DO NOT SUPPORT AMENDING THE STATE CONSTITUTION TO G IVE A RURA 

PREFERANCE TO SUBSISTANCE. THE STATE MUST GET SOME BACKBONE AND FIGHT THE FED 
ANILCA MUST BE CHANGED.

POMID: 07114620 
OATE: 03/10/90  
T IM E : 1 1 :4 6 :2 0  

LIONAME: FAIRBANKS L IO

C O PIES : REPRESENTATIVES SENATORS

SHULTZ
BOYER
D A V IS , M.
KOPONEN
M ILLER
SHARP
MENARD
JACKO
FOSTER
NAVARRE
FURNACE
HUDSON

FAHRENKAMP
FRANK
COGHILL



PUBLIC OPINION HESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: JIM  WEIDMER 
T IT L E :

ADDRESS: 5<»79 CHENA HOT SPRINGS RD.
C IT Y : FAIRBANKS Z IP :  99712

PHONE! 980-6366 
B IL L  NO: HJR 13
SU BJECT : CONST. AMENDMENT: EOUCATION ENDOWMENT
MESSAGE: CAN SOMEONE EXPLAIN TO ME HOW WE CAN SPEND 50 PERCENT OF THE EARNINGS 

PERMANENT FUND FOR INFLATION PROOFING, 50 PERCENT FOR DIVIOENOS. AND 90 PERCENT 
FOR THE EOUCATION ENDOWMENT AND NOT HARM THE INFLATION PROOFING OR THE DIVIOENO 
PROGRAM. PLEASE DROP ME A LETTER BY NEXT SATURDAY, MARCH 1 7 , 1990.

POMID: 07111750 
DATE: 03/10/90  
T IM E: 1 1 :1 7 :5 8  

LIONANE: FAIRBANKS LIO

C O PIES : REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES
BOTER
COLLINS
D A V IS , C .
OONLEY
FIH KELSTEIN
FURNACE
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MACLEAN
MENARD
NAVARRE
P H IL L IP S
SHARP
SWACKHAMMER
ULMER
ZAWACKI

BOUCHER
BROWN
COTTEN
D A V IS , M.
E L L IS
FOSTER
GOLL
GRUSSENDORF
HOFFMAN
JACKO
KUBINA
LEMAN
MARTIN
M ILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELIASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
ROOEY
STURGULEWSKT
SZYMANSKI
UEHLING
ZHAROFF

PUBLIC O P I N I O N  MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: TERRY H IELK E 
T IT L E : 

a d d r e s s : POB 870988
C IT Y : W ASILL Z IP :  99607

PHONE: 376-1321 
B IL L  NO: HJR 79
SUBJECT: CONST. AMDT: SUBSISTENCE PREFERENCE
MESSAGE: t HJR 0 0 , HJR 9 0 : I  AM STRONGLY OPPOSED TO ANY CONSTITUTIONAL

AMENDMENT CALLING FOR RURAL SUBSISTENCE P R IO R ITY .

POMID: 
DATE: 
TIM E:

19133895 
03/10/90  
1 3 :3 0 :9 5  
MAT-SU LIO

REPRESENTATIVES SENATORS

LARSON KERTTULA
MENARO SZYMANSKI
JACKO FAHRENKAMP
FOSTER ELIASON
NAVARRE FRANK
FURNACE HALFORD
SHARP STURGULEWSKI
HUDSON 
D A V IS , M.

ZHAROFF



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

NAME: MARTY RINIO 
T IT L E :

ADDRESS: P .O . BOX 63
C IT Y : ESTER Z IP :  99725

PHONE: 479-6950 
B IL L  NO: HJR 8<J
SUBJECT: SUBSISTENCE USES OF F ISH  I W ILD LIFE
MESSAGE: DON'T SELL  US OUT L IK E  GOVERNOR COWPER AND FURTHER D IV ID E THE PEOPLE 
OF ALASKA.

POMID: 07150041 
OATE: 03/10/90  
T IH E : 1 5 :0 0 :4 1  

IIOHAME: FAIRBANKS LIO

CO PIES: REPRESENTATIVES SENATORS

BOYER
D A V IS , M.
KOPONEN
M ILLER
SHARP
MENARO
JACKO
FOSTER
NAVARRE
FURNACE
HUDSON

FAHRENKAMP
FRANK
COGHILL

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

NAME: STEVE STRUDE 
T IT L E :

AODRESS: POB 521155
C IT Y : B IG  LAKE Z IP :  99652

PHONE: 692-7760 
B IL L  NO: HJR 74
SU BJECT: CONST. AHOT: SUBSISTENCE PREFERENCE
MESSAGE: t  68 1 90: I  STRONGLY OPPOSE THESE RESOLUTIONS Atm I T  I S  MY HOPE

THAT REP MENARO W ILL NOT SUGGEST PASSAGE OF THESE OR ANY RESOLUTIOL 
THAT MAKE DISCRIMINATION CONSTITUTIONAL. I  AM RELYING ON YOU, CURT 

TO TABLE T H IS . TH IS  IS  NOT THE PROPER WAY TO SOLVE THE SUBSISTENCE 
PROBLEM.

POMIO: 14144408 
DATE: 03/10/90 
T IM E : 1 4 :4 4 :0 8  

LIONAME: MAT-SU LIO

REPRESENTATIVES SENATORS

LARSON KERTTULA
MENARO SZYMANSKI
JACKO FAHRENKAMP
FOSTER ELIASON
NAVARRE FRANK
FURNACE HALFORD
SHARP STURGULEWSKI
HUDSON
d a v i s , m .

ZHAROFF



PUBLIC OPINION MESSAGE

OEAR: REPRESENTATIVE DAVIOSON

NAME‘ JIM  PAGE 
T IT L E !  

a d d re s s : POB B72573
C IT Y : WASILLA Z IP :  99687

PHONE: 376-7721 
B IL L  NO: HJR 74
SUBJECT: CONST. AMOT: SUBSISTENCE PREFERENCE
MESSAGE: I 88 t 9 0 : I  SUPPORT EQUAL RIGHTS FOR ALL ALASKANS. I  OPPOSE

ANT CONSTITUTIONAL AMENOMENT WHICH PROVIDES SPEC IA L PRIVLIO GE TO 
ANT GROUP.

POMIO: 14145207 
DATE: 03/10/90 
T IM E : 1 4 :5 2 :0 7  

LIONAME: MAT-SU LIO

C O P IES : REPRESENTATIVES SENATORS

LARSON KERTTULA
MENARO SZYMANSKI
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
D AVIS, M.

I

U

PUBLIC O P INION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

NAME: JIM  PAGE 
T IT L E :

ADDRESS: POB 872573
C IT Y : WASILLA Z IP :  99687

PHONE: 376-7721 
B IL L  NO: HJR 74
SUBJECT: CONST. AMOT: SUBSISTENCE PREFERENCE
MESSAGE: A HJR 08 I HJR 9 0 : I  OPPOSE ALL RESOLUTIONS TO THE SUBSISTENCE I

WE'RE CIRCUMVENTING THE MCDOWELL DECISION OF 1989 IN  WHICH SU8SISTENC 
PULED UNCONSTITUTIONAL. WHY DON'T WE FACE THE MUSIC AND WORK FROM T 

SUPREME COURT DECISIO N . MANAGE ALL RESOURCES FOR THE BEN EFIT OF ALL 
ALASKANS! EVERYONE W ILL WIN INSTEAD OF BEING LOSERS.

POMIO: 14145641 
DATE: 03/10/90  
T IM E : 1 4 :5 6 :4 1  

LIONAME: MAT-SU LIO

C O P IES : REPRESENTATIVES SENATORS

LARSON KERTTULA
MENARO SZYMANSKI
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
D A V IS . M.



PUOLIC OPINION MESSAGE

DEAR-’ REPRESENTATIVE DAVIOSON

NAME: JACK OIOPICKSOU 
T IT L E :

APORESS: POL 712
C IT Y : PALMER Z IP :  99695

PHONE: 795-3996 
B IL L  NO: HJR 70
SUBJECT: CONST. AMOT: 5 l»S ISTEN C E PREFERENCE
MESSAGE: I  88 I  10 : I. OPPOSE ALL PROPOSALS TO TO AMEND THE CONSTITUTION OF THE 

STATE OF ALASKA. THERE I S  NOT ANYTHING INHERENTLY WRONG WITH THE CONCEPT 
OF SUBSISTENCE. THE ERROR IS  IN  ATTEMPTING TO L IM IT  THE U SERS. EVERY 

PERSON IN THE STATE OF ALASKA HAS THE PIGHT TO USE IT S  RESOURCES WITHIN 
STATE REGULATIONS.

POMIO: 10150230 
OATE: 03/10/90 
TIM E: 1 5 :0 2 :3 0  

LIONAME: MAT-SU LIO

REPRESENTATIVES REPRESENTATIVES s en a t o r s

MENARO JACKO FAHRENKAMP
FOSTER NAVARRE KERTTULA
FURNACE GOLL ELIASON
GRUENBERG D A V IS , M. FRANK
E L L IS M ILLER HALFORD
MARTIN BOYER STURGULEWSKI
D AVIS , C . BOUCHER ZHAROFF
MACLEAN DONLEY ROOEY
HANLEY ZAWACKI FA IKS
FIM K ELS IE IN PETTYJOHN PEARCE
KUBINA LARSON SZYMANSKI
GRU5SEND0RF HUDSON POURCHOT
LEMAN HOFFMAN ADAMS
SWACKHAMMER W ALLIS KELLY
KOPONEN ULMER UEHLING
BROWN SHULTZ ISCHER
RIEGER P H IL L IP S 0 UNCAN

BARNES JONES

PUOLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

NAME: LINDA M SHUE 
T IT L E :

ADDRESS: HC 02 BX 7630
C IT Y : PALMER Z IP :  99605

PHONE: 705-0911 
B IL L  NO: HJR 70
SU BJECT : CONST. AMOT: SUBSISTENCE PREFERENCE
MESSAGE: A HJR 00 HJR 9 0 : I  SUPPORT EQUAL RIGHTS FOR ALL ALASKANS. I  OPP

ANY CONSTITUTIONAL AMENDMENT WHICH PROVIDES SPEC IA L PRIVLIDGE TO 
GROUP. THE STATE BELONGS TO A LL OF US AMD ME ALL NEED TO BE TREA 

AS EQUALS.

POMIO: 10151611 
OATE: 03/10/90  
T IM E : 1 5 :1 6 :1 1  

LIONAME: MAT-SU LIO

C O P IES : REPRESENTATIVES SENATORS

LARSON 
MENARD 
BARNES 
BOUCHER 
JACKO 
FOSTER 
NAVARRE 
FURNACE 
SHARP 
HUDSON 
D A V IS , M.
GOLL
GRUENBERG 
E L L IS  
M ILLER 
MARTIN

KERTTULA
SZYMANSKI
BINKLEY
UEHLING
DUNCAN
FISCHER
FRANK
PEARCE
ZHAROFF
FAHRENKAMP
ELIASON
HALFORD
STURGULEWSKI
ROOEY
FA IKS
POURCHOT



PUBLIC OPINION HES3AGE

OEAR: REPRESENTATIVE DAVIOSON

NAME: ROBERT C MIELKE 
T IT L E :

ADDRESS: HC 01 BOX 6020
C IT Y : PALMER Z IP :  99695

PHONE: 795-3119 
B IL L  NO: HJR 79
SUOJECT: CONST. AMOT: SUBSISTENCE PREFERENCE
MESSAGE: t 00 t  90 : ALL ALASKANS ARE ENTITLED TO THE SAME RIG H TS. THESE B IL L S  

WOULD ESTABLISH AN E L IT E  GROUP BASED ON LOCATION AND ETHNIC ORIG IN . 
SUBSISTENCE SHOULD BE REOEFINEO. I F  IT  I S  TO BE TRADITIONAL, SO 

SHOULD METHOOS OF GATHERING GAME BE TRADITIONAL. REMOVE ALL 
SUBSISTENCE FROM ALASKAN LAWS.

POMID: 19155927 
DATE: 03/10/90  
T IM E: 1 5 :5 9 :2 7  

LIONAME: MAT-SU LIO

CO PIES : REPRESENTATIVES SENATORS

LARSON
MENARD
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON 
D AVIS , M. 
GOLL
GRUENBERG
E L L IS
M ILLER
MARTIN

KERTTULA
SZYMANSKI
FAHRENKAMP
ELIASON
FRANK
HALFORD
STURGULEWSKI
ZHAROFF
ROOEY
FAIKS
PEARCE

PUOLIC O P INION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

NAME: ROBERT D M IE IK E  
T IT L E :

A0DRES5: POB B7090B j
C IT Y : WASILLA Z IP :  99687

PHONE: 376-1321 
B IL L  NO: HJR 79
SU BJECT: CONST. AMOT: SUBSISTENCE PREFERENCE
MESSAGE: t  88 < 90 : I  AM STRONGLY OPPOSED TO ANY CONSTITUTIONAL AMENDMENT 

ALLOWING SUBSISTENCE PR IO R ITY  FOR ANY GROUP. THE STATE SHOULD SUE TH! 
FEOERAL GOVERNMENT I F  I T  ATTEMPTS TO TAKE OVER F ISH  AW  GAME MANAGEMEt 

DO NOT D IV ID E  THE POPUIATION INTO CLASSES OF C IT IZ E N S .

POMID: 19160512 
DATE: 0 3/10/90  
TIM E: 1 6 :0 5 :1 2  

LIONAME: MAT-SU LIO

REPRESENTATIVES SENATORS

LARSON KERTTULA
MENARD SZYMANSKI
JACKO FAHRENKAMP
FOSTER ELIASON
NAVARRE FRANK
FURNACE HALFORD
SHARP STURGULEWSKI
HUDSON ZHAROFF
D A V IS , M.
GOLL
GRUENBERG
E L L IS
M ILLER
MARTIN



1

PUBLIC OPINION MESSAGE

DEAR:

NAhE:
T IT L E :

ADDRESS:
C IT Y :

phone:
D IL L  NO:
SUDJECT.
MESSAGE:
ALASKANS
I  AM AGAINST HOUSE RESOLUTIONS PROPOSING CHANGES TO THE STATE CONSTITUTION. 

/JM

POMID: 03125704 
DATE: 03/12X90 
T IM E: 1 2 :5 7 :0 4  

LIONAME: ANCHORAGE LIO

REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER ADAMS
BOYER DROWN BINKLEY
COLLINS COTTEM COGHILL
D AVIS , C . O AVIS , M. DUNCAN
DONLEY E L L IS ELIASON
FIN KELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFHAN FRANK
HUDSON JACKO HALFORD
KOPONEN KUBINA JONES
LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA
MENARO M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H ILL IP S RIEGER RODEY
SHARP SHULTZ STURGULEWSKI
5WACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF

REPRESENTATIVE DAVIDSON

RONALO 0 .  GIRARD 

4412 E 7TH STREET
ANCHORAGE, AK Z IP :  99500
337-2105
HJR 74
SUBSISTENCE
I  AM FOR EQUAL USE OF RENEWABLE RESOURCES FOR ALL ALASKANS. ALL 
SHOULD BE EQUAL. NO PRIO RITY GROUPS SHOULD DE FAVORED OVER OTHFRS.

I

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAHE: P H IL IP  J .  DEMOROSKI 
T IT L E :

A0DRES3: 733 LORI DRIVE
C IT Y : ANCHORAGE, AK Z IP :  99504

PHONE: 333-1050 
B IL L  NO: HJR 74 
SUBJECT: SUBSISTENCE
MESSAGE: I  STRONGLY OPPOSE HOUSE JO IN T RE50UTI0NS 7 4 , 00 AND 9 0 . I  FEEL  TH 
THE NATURAL RESOURCES BELONG TO AND SHOULD EE SHAREO EQUALLY DY ALL ALASKA! 
/JM

POMIO: 03130650 
DATE: 03/12/90  
TIM E: 1 3 :0 6 :5 0  

LIONAME: ANCHORAGE LIO

C O PIES : REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER AOAMS
BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL
D AVIS , C . D AV IS , M, OUNCAN
DONLEY E L L IS ELIASON
FIN KELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORO
KOPONEN KUBINA JONES
LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA
MENARD M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER ROOEY
SHARP SHULTZ STURGULEWSKI
SUACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROTF



■**

PUOLIC OPINION MESSAGE

DEAR! REPRESENTATIVE DAVIOSON

NAME! 
T IT L E :  

AOORESS: 
C IT Y !  

PHONE: 
D IL L  NO: 
SUDJECTi 
MESSAGE!

KAREN BREHSTER

BOX 1153
BARRON
652-5052

Z IP :  99723

SUBSISTENCE
PLEASE SUPPORT AMENOING THE ALASKA CONSTITUTION TO AUTHORIZE A 

SUBSISTENCE PRIO RITY TOR RURAL RESID EN TS. HJR 6 6 /S JR  76 BEST PROTECTS RURAL 
SUBSISTENCE L IFE S T Y LE S  AND CULTURES. ETH N ICITY AND INCOME LEVEL SHOULD NOT BE 

USED FOR SUBSISTENCE Q UALIFICATIO N . ONCE STATE SUBSISTENCE LAM COMPLIES WITH 
AN ILCA , THEM H ILL  BE THE TIME 70  ARGUE S P E C IF IC  D EFIN ITIO N S.

POMIO! 09132607 
DATE! 03/12/90  
T IM E! 1 3 :2 6 :0 7  

LIONAME! BARROU INFO O FFICE

C O PIES! REPRESENTATIVES SENATORS

MACLEAN
MENARO
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
D AVIS, M.

ADAHS
FAHRENKAMP
KERTTULA
ELIASON
FRANK
HALFOPO
STURGULEMSKI
ZHAROFF

PUOLIC OPINION MESSAGE

DEAR: REPRESENTATIVE OAVIOSON

NAME: HAROLD ANO NAOTHE DRAPER 
T IT L E :

ADORESS! 2620 RIVERVIEW  OR.
C IT Y ! FAIRBANKS Z IP !  99709

PHONE! 979-9612 
B IL L  NO-'
SUOJECT:
MES5AGE! HE STRONGLY OPPOSE P IE  GOVERNOR'S SUGGESTION OF A CONSTITUTIONAL 

AMENDMENT AS A HAY TO CORRECT THE HRONG OF THE PRESENT SUBSISTENCE O IL L .

POMIO! 07133920 
DATE! 03/12/90 
TIM E: 1 J :? 9 !2 0  

LIONAME: FAIRBANKS LIO

C O PIES! REPRESENTATIVES SENATORS

MENARO
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
D AVIS , M.

FAHRENKAMP
KERTTULA
ELIASON
TRANK
HALFORD
STURGULEMSKI
ZHAROFF



PUOLIC OPINION MESSAGE

DtAR: REPRESENTATIVE D AVIOSON

NAME: ADAM POINASZEK 
T IILE * .

ADDRESS: 924 G ILLIAM
C IT Y : rAIBDANKS Z IP :  99701

PHONE: 452-2814 
D ILL  NO:
SU BJECT: SUBSISTENCE
MESSAGE: I  REQUEST TOUR SUPPORT IN VOTING AGAINST THE SUBSISTENCE B IL L .  ALL 

ALASKA SHOULD BE TREATED EQUALLY.

POMID: 07161926 
OATE: 01/12/90 
TIM E: 1 6 :1 9 :2 6  

LIONAME: FAIRBANKS LIO

REPRESENTATIVES ES SENATORS

BARNES BOUCHER ADAMS
OOTER BROUN OINKLEY
COLLINS COTTEN COGHILL
D AVIS. C . O A VIS , M. DUNCAN
DONLEY E L L IS ELIASON
FIN KELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRJEimERG GRUSSENOORF F13CHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORO
KOPONEN KUBINA JONES
LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA
MENARO M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H ILL IP S RIEGER ROOEY
SHARP SHULTZ STURGULEWSKI
SUACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE D A VIOSON

NAME: OALE HYDER 
T IT L E :

AOOBESS: 10213 CHICKALOOtl
c i t y :  EAGLE R IV E R , AK Z IP :  99577

PHONE: 694-1154 
B IL L  HO:
s u b j e c t : c o n s t it u t io n a l  amendment on s u b s is t e n c e

MESSAGE: I  STRONGLY OPPOSE THE PROPOSEO AMENDMENTS TO THE STATE CONSTIIUT 
ESTABLISHING RURAL RESIDENTS OR ANY SEGMENT OF THE POPULATION TO PRIORITY 
USE OF THE STA TE 'S  NATURAL RESOURCES Aim F IS H  Aim GAME. HE SHOULD CONTI! 

TO STR IVE FOR EQ UALITY. /JM

POMIO: 01155627 
OATE: 0 1/12/90  
TIM E: 1 5 :5 6 :2 7  

LIONAME: ANCHORAGE LIO

:s r e p r e s e n t a t iv e s sniATO Rs

BARNES OOUCMER AOAMS
BOYER BROWN BIN KLEY
COLLINS COT TEH COGHILL
D AV IS . C . O A V IS . M. OUNCAH
OONIEY E L L IS ELIASON
FIN KELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENDERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORO
KOPONEN KUOINA JONES
LARSON LEMAN K ELLY
MACLEAN MARTIN KERTTULA
MENARO M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER RCOEY
SHARP SHULTZ STURGULEWSKI
5u a c i:hammer TAYLOR SZYMANSKI
ULMER W ALLIS ULHLING
ZAWACKI ZHAROFF



PUOLIC OPINION MESSAGE

DEAR: REPRESENTATIVE D A VIDSON

NAME: DOUGLAS BROWN 
T IT L E :

AOOPESS: 1221 M BOTH
C IT Y : ANCHORAGE Z ip :  99510

PHONE: 276-3165 
B IL L  NO: HO 396
SUOJECT: PROBATION OFFICER 20 YEAR RETIREMENT
MESSAGE: I  ENCOURAGE TOL» TO SUPPORT HD 396 . GIVING PROBATION O FFICERS PARITY 

WITH PEACE OFFICERS IN  THE RETIREMENT SYSTLM. ME ARE IN  CONSTANT CONTACT 
WITH CRIM INALS, PLACING OUR SAFETY AND WELTARE IN  JEOPARDY, PERFORMING POLICE 

FUNCTIONS TO PPOTECT THE P U B LIC . TH IS RETIREMENT W ILL HELP RETAIN THE 
EXPERIENCE WE NOW LOSE DUE TO HIGH TURNOVER IN  TH IS DEMANDING JO B .I  ENCOURAGE 

YOU TO SUPPORT HB396. -TP

POMIO: 03169532 
OATE: 01/16/90 
T IM E: 1 6 :9 5 :3 2  

LIONAME: ANCHORAGE LIO

REPRESENTATIVES PEPRFSfN TATIVES

BARNES BOUCHER
BOYEP BROWN
COLLINS COTTEM
O AVIS, C . O A VIS , M.
OONLEY E L L IS
FIN KELSTEIN F05TEP
FURNACE GOLL
GRUENBERG GRUSSENOORF
HANLEY HOFFMAN
HUDSON JACKO
KOPONEN KUDINA
LARSON LEMAN
MACLEAN MARTIN
MENARD M ILLER
NAVARRE PETTYJOHN
P H IL L IP S RIEGER
SHARP SHULTZ
SWACKHAltlER TAYLOR
ULMER WALLIS
ZAWACKI

•  •

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE D AVIDSON

NAME: GARY SINKOLA 
T IT L E :

ADDRESS: PO BOX 69293
C IT Y : FAIRBANKS Z IP-' 99700

PHONE: 9 79-8071 
D ILL  NO:
SUBJECT: SUBSISTENCE
MESSAGE: RAMONA BARNES AT F IR S T  GLANCE IT  APPEARS THAT YOUR SUBSISTENCE B I  
IS  FA IR  TO ALL ALASKANS. REMEMBER AN OLO ALASKAN MOTTO - WE DOICT GIVE A 
OAMN HOW THEY 00 IT  OUTSIOE. THE FEDS GAVE ALASKA A PO LIT IC A L JUGGERNAUT. 

COM/MJO/C

POMID: 07101237 
OATE: 01/16/90  
TIM E: 1 0 :1 2 :3 7  

LIONAME: FAIRBANKS LIO

REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER ADAMS
BOYER BROWN BIN KLEY
COLLINS COITEN COGHILL
O AVIS , C . D A V IS , M. DUNCAN
OONLEY E L L IS ELIASON
FIN K ELSTE IN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORO
KOPONEN KUBINA JONES
LARSON LEMAN K ELLY
MACLEAN MARTIN KCRTTULA
MENARD M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL IP S P IEG ER RODEY
SHARP SHULTZ 5TUPGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI
ULMER W ALLIS UEHLING
ZAWACKI ZHAROFF



PUBLIC OPINION MESSAGE

OEAR: REPRESENTATIVE DAVIOSON

NAME: JAN KLUSKA 
T IT L E :

AOURESS: 7736 SNOWVIEW DRIVE
C IT T : ANCHORAGE Z IP :  99507

PHONE: 399-5956 
B IL L  NO:
SUBJECT: POLISH FISHERMAN
MESSAGE: I  AM CONCERNED ABOUT THE POLISH FISHERMAN'S OEPORTATION. I  AM A 
C IT IZ E N , ALSO POLISH, AND I  THINK THAT THET ARE NOT ABUSING H O SPITA LITT OF TH IS 
GOVERNMENT BECAJSE THEY ARE NOT COSTING US THROUGH ANY OF OUR PROGRAMS. THEY 

ARE HARO WORKERS AND DON'T ASK FOR WELFARE. ALL HELP THEY RECEIVE COMES FROM 
POLAND. I  THINK THAT IT  WOULD BE TO OUR ADVANTAGE TO LET THEM STAY. THE MAIN 

POWER IN  POLAND IS  S T IL L  COMMUNIST. /D J

POMID: 03159935 
OATE: 01/15/90 
T IM E : 1 5 :9 9 :3 5  

LIONAME: ANCHORAGE LIO

C O P IES : REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES
BOYER
COLLINS
O AVIS, C .
OONLEY
FIN KELSTEIN
FURNACE
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MACLEAN
MENARO
NAVARRE
P H ILL IP S
SHARP
SWACKHATtlER
ULMER
ZAWACKI

BOUCHER
BROWN
COTTEN
O A VIS , M.
E L L IS
FOSTER
GOLL
GRUSSENOORF
HOFFMAN
JACKO
KUBINA
LEMAN
MARTIN
M ILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ADAMS
BIN KLEY
COGHILL
DUNCAN
ELIASON
FAHRENKAHP
FA IKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
ROOEY
STURGULEWSKI
SZYMANSKI
UEHLING
ZHAROFF

PUOLIC O P INION MESSAGE

DEAR: REPRESENTATIVE OAVIOSON

NAME: VERA JOHNSON 
T IT L E :

ADORESS: 625 W 95TH A V E ., APT 3
C IT Y : ANCHORAGE Z IP :  99503

PHONE: 265-0080
B IL L  NO.-
SUBJECT: POLISH DEFECTORS IN ALASKA
MESSAGE: EASTERNERS ANO MEXICANS BY FAR OUTNUMBER THE FEW POLISH DEFECTORS 

TH IS COUNTRY, SO WHY IS  IMMIGRATION SENDING_60_OF THEM FROM ANCHORAGE BACK T 
POLAND? THEY ARE VERT"HARD WORKERS, AND VERY N IC E . ALSO, MOST OF THEM ARE F I  
nrHr-AnD SO ARE NOT TAKING ANY JOBS AWAY FROM AMERICAN MEN BECAUSE AMERICAN 
MEN DON'T CARE TO WORK SO HAPD FOR SUCH SMALL WAGES. MANY OF THESE MEN ARE 
S T IL L  AFRAID TO RETURN TO POLAND.

POMID: 03159538
DATE: 01/15/90
TIM E: 1 5 :9 5 :3 8

LIONAME: ANCHORAGE LIO

CO PIES: REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER ADAMS
BOYER BROUN BIN KLEY
COLLINS COTTEN COGHILL
O A VIS , C . D AVIS , M. DUNCAN
OONLEY E L L IS ELIASON
FIN KELSTE IN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORD
KOPONEN KUBINA JONES
LARSON LEMAN K ELLY
HACLEAN MARTIN KERTTULA
MENARO MILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER ROOEY
SHARP SHULTZ STU1GULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI
ULMER MALLXS UEHLING
ZAWACKI ZHAROFF



PUBLIC OPINION MESSAGE

DEAR: REPRESEI.IA TIV E DAVIOSON

NAME: JOHN RYBCZYNSKI 
T IT L E :

ADDRESS: 3640 YOUNG STREET
C I T f :  ANCHORAGE Z IP :  99508

PHONE: 563-3192 
B IL L  NO:
SU BJECT : POLISH FISHERMEN
MESSAGE: I  HAS IN  THE SAME SITUATION A FEW YEARS BACK. NOW I  AM A U .S .  

C IT IZ E N  AND I  AM PROUD. I  THINK THAT I F  THE OTHER POLISH FISHERMEN ARE LET IN  
THE UNITED STA TE, THEY W ILL ALSO BE A C IT IZ E N  L IK E  H E. THEY ARE HARO WORKERS 

AfK) THE" W ILL BUILO A FUTURE FOR A GOOO ALASKA. /BN

POMID: 03140610 
DATE: 01/15/90  
T IM E : 1 4 :0 6 :1 0  

LIONAME: ANCHORAGE LIO

C O P IES : r e p r e s e n t a t iv e s r e p r e s e n t a t iv e s s en a t o r s

BARNES BOUCHER AOAMS
BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL
D AVIS, C . D AV IS , H. DUNCAN
OONLEY E L L IS ELIASON
FIN KELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IK S
GRUENBERG GRUSSENOORF FISCHER
MANLEY HOFFMAN FRANK
HUOSON JACKO HALFORO
KOPONEN KUBINA JONES
LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA
MENARO M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER RODEY
SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TA 'IO R SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF

•  •

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

NAME: MR. DENNIS DRAPER 
T IT L E :

AODRESS: 3703 WESTMINSTER WAT
C IT Y : ANCHORAGE Z IP :  99508

PHONE: 338-3486 
B IL L  NO: HJR 63
SU BJECT: DEPORTATION OF POLISH r CAMEM
MESSAGE: PLEASE ALLOW THE POLISH SEAMEN WHO HAVE A PPLItU  FOR ASYLUM IN1989 

EMAIN IN  THE UNITED STA TES . WE WERE IN  POLAND IN  JU LY OF 1989 , AND SAW WHAT 
ARE AFRAID TO GO BACK TO. ANYTHING YOU CAN DO ON THEIR 

BEHALF I S  GREATLY APPRECIATED. WE ARE CURRENTLY HOUSING 3 OF THE SEAMEN III 
HOME, AND WOULD BE GREATLY DISTRESSED BY THEIR DEPORTATION.

POMIO: 03161221 
DATE: 01/15/90  
TIM E: 1 6 :1 2 :2 1  

LIONAME: ANCHORAGE LIO

CO PIES! REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHCR AOAMS
BOYER BROWN BIN KLEY
COLLINS COTTEN COGHILL
D A V IS , C . O AVIS , M. DUNCAN
OONLEY E L L IS ELIASON
FIN K ELSTE IN FOSTER FAHRENKAMP
FURNACE GOLL FA IKS
GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK
HUOSON JACKO HALFORD
KOrONEN KUDINA JONES
LARSON LEHAN KELLY
MACLEAN MARTIN KtJTTULA
MENARO M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER RODEY
SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF
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The Governor says if we just change our constitu tion we w ill return to the pre 

McDowell status on subsistence. From what I remember that wasn't so good. The 
State had lost the Kenatzi Case , had lost the Lime V illage case, and the Outdoor 

Councils lawsu it. Tne judge ruled tha t A laska was out o f com pliance with 

ANILCA. The State had issued a racia ly based education perm it and had been 

ordered by the judge to submit a new plan to provide a preference to the Keniatze 

Indians. The last I heard they still haven't done that. They were saying that the 

whole Kenia peninsula would have to be called rural. Surely if the Kenai is rural 

so is Chena Hot Springs Road.*£S u i^  wucniSSg want 'to-gegSsro trf t f  that.

All I seem to hear is how the subsistence user is not being treated fairly. It is 

the urban people who's rights have been violated. We are the injured parties. We 

have been denied our constitu tional rights under the subsistence law. Thank God 

for courage^ people like McDowell. W ithout someone like him who is not afraid to 

put up the money and time we would all have to su ffe r under unconstitional laws 

The legislators who voted for the 86 amendments should ask our forgiveness. Now 

you have the ga ll to ask us to change the cons titu tu ion  so we can be 

d iscrim inated aga inst again. The G ove rno r swore to uphold and to protect our 

cons titu tion not to subve rt it. If you force us to vo te on the subs is tence 

ammendment we will hold you accountable, if you vote fo r it you w ill have lost 

my vote forever. You who will be com ing back to ask for our votes in November 

can just remember that.

Its time that we challenge the Federal law in the courts . We should treat all our 

citizens equaly. There is no way to fairly allow some people to use our resources 

while restric ting others. The framers of our constitu tion fo resaw  th is problem 

and provided the safeguards that you are trying to subvert

Stan Bloom
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THOKAS X . SCARBOROUGH 
1676 TAROKA DRIVE 

FAIRBANKS, ALASKA 99709

Re: Commen ts on  HJR-88, C o n s t i t u t i o n a l  Amendment R e l a t i n g  
t o  S u b s i s t e n c e  Uses o f  F l s h  a n d  V i l d l i f e  b y  R u r a l  
R e s i d e n t s

To House R e s o u r c e s  C om m i t t e e

March 10, 1990

The p r o p o s e d  Amendment a s  s t a t e d  i n  HJR-88 w o u l d  r em o ve  
t h e  C i v i l  R i g h t s  a s  g r a n t e d  u n d e r  A r t .  1 ,  Sec .  3 o f  t h e  
C o n s t i t u t i o n  o f  A l a s k a .  T h i s  i s  t h e  r i g h t  u n d e r  w h i c h  
M cD ow e l l  a c t e d  t o  c h a l a n g e  t h e  S t a t e  S u b s i s t e n c e  Law.
T h i s  r i g h t  w o u l d  be r em o v e d  b y  t h e  p r o p o s e d  Amendmen t .
T h i s  Amendmen t may a p p e a r  t o  be a s h o r t  t e r m  s o l u t i o n ,  
h o w e v e r  t h e  l o n g  t e r m  m us t  be c o n s i d e r e d .

B a c k  i n  1972 i t  a p p e a r e d  a g o o d  i d e a  t o  l i m i t  e n t e r y  t o  
A l a s k a ' s  f i s h e r i e s .  Now 80"% o f  t h e  l i m i t e d  e n t e r y  
p e r m i t s  a r e  owned b y  n o n  A l a s k a n s .  H i n d s i t e  t e l l s  u s  t h a t  
we made a b i g  m i s t a k e  i n  t h a t  c o n s t i t u t i o n a l  amendmen t .
To p r o c e e d  w i t h  an amendmen t  on  s u b s i s t e n c e  w i l l  be a 
b i g g e r  m i s t a k e .

I u r g e  y o u  n o t  t o  p l a c e  HJR-88 b e f o r e  t h e  A l a s k a n  p u b l i c  
t o  v o t e  on .  The c o n s i d e r a t i o n  o f  r e m o v i n g  r i g h t s  t h a t  we 
A l a s k a n ' s  a n d  A m e r i c a n s  h a v e  f o u g h t  f o r  o v e r  t h e  p a s t  200 
y e a r s  s h o u l d  n o t  e v e n  be g i v e n  s e r i o u s  c o n s i d e r a t i o n .
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Bud Wiese

Fairbanks, Alaska 99701

I an 68 years old - 49 years in Alaska - 2 childern - 

5 grandchildern, all born in Alaska.

Am a conservationiat and hava worked with sportsmens and 

ether greups fer ever 40 years for the proper management and vise 

use of all our resources.

Also for 40 plus years our family hare harvested and processed
m

fish, gane, berries and etc, for what we feel is a subsistence life 

style as much as anyone with probably very few exceptions both 

rural and/or urbaa. Te elaborate with pride, except fer very few 

specialty item such as ham, turkey, oysters or eating out, we hare 

fulfilled our needs sf fish, red meat,and beeries eff the lamd. We 

try hard to take only what we can use - such as now cur family group 

has a limit of 6 plus moose plus caribou, sheep, deer and etc, but 

fesl 2 moose and some ef the smaller animals are what we can yse and 

limit ourselves. I assure you we have the capability of taking much 

more. We do not bone animals in the field and in processing, there 

is very little wnste. These resources are in most cases shared by 

our greup that now number from 1° to 21, this includes the kids ef 

our group.

Se now that you have heard where I come from - I ask you, do yeu 

feel that a Constitutional Amendment is necessary te limit my and/or enr

grouD the opportunity to continue this Subsistence life st»:<* because

"continued"

Testimony by: March 10, 1990



March 10, 1990

Testimony by Bud Wiese - 

"continued”

some of us choose to live 'n an urban area just te conform with 

Federal regulations that hare broken a legal contracts they have 

with the peeple ef Alaska.

Ask yourself, why have the Feds continued to violate the contracts 

given to us and they agreed t® under the Alaska State Constitution and 

the Statehood Act? Is it te take back control of Alaska er is it the 

money they receive from special interest groups te keep us Alaskan 

divided and weak.

Thank ye*.

Page 2.
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Subsistence Issue

My name i s  C h e s t e r  S n i e g o w s k i ,  and I r e s i d e  a t  1011  
2 5 t h  A venue  i n  F a i r b a n k s ,  A l a s k a ,

A d o p t i n g  a c o n s t i t u t i o n a l  ame n dm en t  t o  r a t i f y  a ba d  
F e d e r a l  l a w  i s  n o  a n s w e r  t o  t h e  S u b s i s t e n c e  i s s u e .  I sm
m a r r i e d  and I h a v e  f i v e  (5) c h i l d r e n .  My f a i n i l v  and  I moved 
t o  A l a s k a  e l e v e n  y e a r s  ago  b e c a u s e  t h i s  was t h e  L a s t  
F r o n t i e r . We u s e  a p p r o : : i  m a t e l  v s e v e n t y  s a lm o n ,  tw o  c a r i b o u ,  
and one  moose p e r  y e a r .  T h i s  i s  n o t  e n o u g h  r e s o u r c e  f o r  my 
f a m i l y  t o  s u b s i s t  o n .  J u s t  b e c a u s e  I c h o s e  t o  s e t t l e  i n  
F a i r b a n k s ,  A l a s k a ,  I  am p e n a l i z e d  a n d  t r e a *  d u n e q u a l  t o  
o t h e r  A l a s k a n  l i v i n g  i n  a  r u r a l  a r e a .

When y o u  r e a l l y  t h i n k  a b o u t  i t  t h e  o n l y  s p o r t s m a n  
f i s h i n g  o r  h u n t i n g  i n  A l a s k a  i s  t h e  N o n - R e s i d e n t .  E v e r  
A l a s k a n  s h o u l d  b e  a n d  r i g h t f u l l y  s o ,  c o n s i d e r e d  a 
s u b s i s t e n c e  u s e r .

Some A l a s k a n  w h e t h e r  t h e y  l i v e  i n  a r u r a l  o r  a u r b a n  
c o m m u n i t y ,  w i l l  u s e  t h e  r e s o u r c e s  l e s s  t h a n  o t h e r s ,  b u t  
l e t ' s  l e t  t h e  i n d i v i d u a l  r e s i d e n t  n o t  t h e  g o v e r n m e n t  d e c i d e ,  
who w i l l  g e t  t h a t  o p p o r t u n i t y .

L e t ’ s  b e  f a i r  a n d  j u s t  t o  a l l  A l a s k a n  a nd  mak e  a l l  
A l a s k a n  r e s i d e n t s  s u b s i s t e n c e  q u a l i f i e d ,  o r  f i g h t  t h e  
F e d e r a l  g o v e r n m e n t  i n  c o u r t  t o  p r e s e r v e  o u r  S t a t e  
C o n s t i t u t i o n ,  w h i c h  g u a r a n t e e  e q u a l  u s e  o f  o u r  f i s h  a nd  game 
r e s o u r c e s  t o  a l l  A l a s k a n .

T h a n k  y o u .

» "Wm . O d U yi n (J-T, o O  ‘"̂ n’&TgT oF

e rr- I  c y ~—  t / w v r ^
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O p p o s e  s u b s i s t e n c e  ame ndm en t  t o  C o n s t i t u t i o n  
P u b l i c  T e s t i m o n y  —  M a r c h  1 0 ,  1 9 9 0

M a r y  B i s h o p  
1 5 5 5  G u s ’ s  G r i n d  
F a i r b a n k s ,  AK 9 9 7 0 9

The  s t a t e ’ s  s u b s i s t e n c e  l a w  i s  w o r k i n g  p r e t t y  w e l l ,  y o u ^ s a y ,  a nd  
we d o n ’ t  w a n t  f e d e r a l  t a k e  o v e r .  W e l l  i t ’ s  n o t  w o r k i n g  w e l l .
H a v e  y o u  h e a r d  o £ t h e  s e r i a l  l a w s u i t s ?  M a d i s o n ,  E l u s k a ,  Ewan ,  
J o h n ,  B o b b y ,  K e n a i t z e ,  M c D o w e l l .  I ’ m s u r e  t h e r e ' s  m o r e ,  I t h i n k  
t h e  s t a t e  h a s  l o s t  t h em  a l l .

W i t h  e a c h  o n e ,  w e ' v e  f o u n d  t h a t  t h g ,  s u b s i s t e n c e  p r i o r i t y  i s n ’ t  
w h a t  m o s t  p e o p l e  t h o u g h t  i t  w a s .  / M i t h  e a c h  c o u r t  c a s e ,  we 
r e a l i z e  i t ’ s  w o r s e  t h a n  we c o u l d  h a v e  i m a g i n e d .  A f t e r  t n e  r u l i n g  
i n  t h e  L i m e  V i l l a g e  c a s e ,  Lew P a m p l i n ,  d i r e c t o r  o f  t h e  s t a t e ’ s  
D i v i s i o n  o f  W i l d l i f e  C o n s e r v a t i o n  i s  q u o t e d  i n  art  A n c h o r a g e  p a p e r  
a s  s a y i n g ,  " I t ’ s  a w f u l .  I t ’ s  r e a l  c o n f u s i n g  t o  me .  I ’ m n o t  s u r e  
w h e r e  we a r e  n o w . "

We ’ v e  l e a r n e d  t h a t  t h e  p r i o r i t y  e x i s t s  a l l  t h e  t i m e ,  n o t  j u s t  
d u r i n g  a  s h o r t a g e .  T h e  p r i o r i t y  m ea n s  t h a t  r e s i d e n t s  o f  L i m e  
V i l l a g e  h a v e  a  m o o s e  s e a s o n  t h a t  c a l l s  f o r  n o  l i m i t ,  e i t h e r  s e x ,  
o p e n  s i x  m o n t h s  o f  t h e  y e a r .  T h e  p r i o r i t y  m ea n s  t h a t  
r e c r e a t i o n a l  a n d  c o m m e r c i a l  u s e  m u s t  b e  e l i m i n a t e d  b e f o r e  
s u b s i s t e n c e  u s e  c a n  b e  r e s t r i c t e d  b e l o w  w h a t ’ s  " c u s t o m a r y  a nd  
t r a d i t i o n a l " .  Th e  p r i o r i t y  g o e s  t o  N e n a n a  r e s i d e n t s ,  b u t  n o t  t o  
p e o p l e  l i v i n g  4 m i l e s  o u t s i d e  N e n a n a .  T h e  p r i o r i t y  m e a n s  t h a t  
p e o p l e  o n  t h e  C h e n a  H o t  S p r i n g s  R o a d  m u s t  w a t c h  r e s i d e n t s  o f  
N e n a n a  a n d  M i n t o  h u n t  i n  t h e i r  b a c k  y a r d  w h i l e  t h e y  c a n ' t  h u n t  a t  
a l l .  T h e  p r i o r i t y  m e a n s  t h a t  m em b e r s  o f  a t r i b a l  g r o u p  s c a t t e r e d  
t h r o u g h o u t  t h e  K e n a i  m u s t  g e t  a  p r i o r i t y  o v e r  t h e i r  n o n - t r i b a i  
n e i g h b o r s .

S u b s i s t e n c e ,  y o u  may s a y ,  d o e s n ’ t  e x i s t  e x c e p t  i n  r u r a l  a r e a s .
S o  w h a t ’ s  t h e  p r o b l e m  w i t h  s u p p o r t i n g  t h e  G o v e r n o r ' s  p r o p o s a l .

W e l l , ^ l o t s  o f  p e o p l e  s e em  t o  d i s a g r e e  a b o u t  w h e r e  s u b s i s t e n c e  
d o e s  o r  d o e s n ’ t  e x i s t .  We c a n  s t a r t  w i t h  t h e  s t a t e ’ s  S u p r e m e
C o u r t .  I n  t h e  McDowg l^  o p i n i o n ,  p a g e  2 7 ,  t h e  c o u r t  u s e d  d a t a  f r o m
t h e  S u b s i s t e n c e  D i v i s i o n ’ s  r e s e a r c h  t o  c o n c l u d e  t h a t

" T h e r e  a r e . . . s u b s t a n t i a l  n u m b e r s  o f  A l a s k a n s  l i v i n g  i n  
a r e a s  d e s i g n a t e d  a s  u r b a n  who h a v e  l e g i t i m a t e  c l a i m s  a s  
s u b s i s t e n c e  u s e r s .  L i k e w i s e ,  t h e r e  a r e  s u b s t a n t i a l  
n u m b e r s  o f  A l a s k a n s  l i v i n g  i n  a r e a s  d e s i g n a t e d  a s  r u r a l  
who h a v e  n o  l e g i t i m a t e  c l a i m s . "

R e p .  K a y  W a l l i s  m u s t  a g r e e !  j u s t  t w o  d a y s  a g o  s h e  i n t r o d u c e d  a



b i l l  t o  g i v e  a l l  N a t / v e s — b o t h  r u r a l  a n d  u r b a n — s p e c i a l  
s u b s i s t e n c e  r i g h t s ,  / j  R e p .  J a c k o  m u s t  t h i n k  s u b s i s t e n c e  i s n ' t  j u s t  
r u r a l :  h e  w a n t s  a  b i l l  t h a t  a l l o w s  f o r  l o c a l  r a t h e r  t h a n  r u r a l  
p r e f e r e n c e s .

Th e  G o v e r n o r  w a n t s  t o  r e s t r i c t  t h i s  s u b s i s t e n c e  r i g h t  o n  t h e  
b a s i s  o f  r u r a l — b u t  h i s  s t a f f  a d m i t s  t h e y  d o n ' t  know w h a t  r u r a l  
m e a n s — a n d  we w o n ’ t  know u n t i l  t h e  f e d s  t e l l  us . ,  And t h i s  i s  s o  
we c a n  m a i n t a i n  s t a t e ,  r a t h e r  t h a n  f e d e r a l  m a n a g e m e n t ' 5
The G o v e r n o r  s a y s  t h i s  s u b s i s t e n c e  u s e  i s  s o  i m p o r t a n t  t h a t  we 
m u s t  p r o t e c t  i t  a s  a  C o n s t i t u t i o n a l  r i g h t — l i k e  t h e  r i g h t  t o  f r e e  
s p e e c h  a n d  t h e  r i g h t  t o  a s s e m b l e .  He  s a y s  we s h o u l d  u s e  t h e  
s t a t e ’ s  C o n s t i t u t i o n  t o  g i v e  o n e  g r o u p  o f  c i t i z e n s  a  c e r t a i n  
r i g h t  w h i c h ,  i n  t u r n ,  m u s t  b e  t a k e n  aw a y  f r o m  a n o t h e r  g r o u p  o f  
c i t i z e n s .  T h a t ’ s  f r i g h t e n i n g — t o  u s e  t h e  C o n s t i t u t i o n  f o r  s u c h  a 
p u r p o s e .

Th en  t o  a d d  i n s u l t  t o  i n j u r y ,  we d o n ’ t  e v e n  k now w h a t  r u r a l  a n d  
n o n - r u r a i  m e a n — o r  f o r  t h a t  m a t t e r  w h a t  s u b s i s t e n c e  a n d  
n o n - s u b s i s t e n c e  m ea n .  C an  y o u ,  o u r  l e g i s l a t o r s ,  d e f i n e  t h e s e  
w o r d s ?  C a n  y o u  a d d  t h e s e  w o r d s  t o  o u r  C o n s t i t u t i o n  when  we d o n ' t  
e v e n  r e a l l y  k now w h a t  t h e y  mean"5 I s  t h i s  t h e  s t u f f  o f  w h i c h  
C o n s t i t u t i o n s  s h o u l d  b e  m ad e ' ’

We m u s t r T t  w r o n g  o u r  c o n s t i t u t i o n  j u s t  b e c a u s e  t h e  f e d e r a l  [ a w  i_s 
w r o n g ^  Two w r o n g s  n e v e r  made  a  r  l ^ght^

S o  how d o  we s o l v e  t h e  p r o b l e m  w e ’ r e  i n ?  We m u s t  c h a n g e  f e d e r a l  
l a w ,  a nd  we c a n .  I W  p e r s o n a l l y  t h a t  o u r
C c n g r e s s i o n a l  d e l e g a t i o n  w i l l  w o r k  f o r  a c h a n g e  i n  t h e  l a w — b u t  
o n l y  i f  we  s t a n d  s t r o n g l y  b e h i n d  t h em  w i t h  o n e  v o i c e  c o m i n g  o u t  
o f  o u r  s t a t e  l e g i s l a t u r e .

/we  mus t  n o t ,  i n  t h i s  g r e a t  s t a t e ' s  c o n s t i t u t i o n ,  mak e  a p r o v i s i o n  
( _ £ h a t  d i s c r i m i n a t e s  s o  u n f a i r l y  b e t w e e n  c i  t i z e n s . ^ j  We m u s t  n o t  

mak e  a n y  A l a s k a n  c i t i z e n ’ s  c u s t o m s  a n d  t r a d i t i o n s ,  r e l i g i o n ,  r a c e  
o r  c u l t u r e  m o r e  i m p o r t a n t  t h a n  h i s  n e i g h b o r ’ s  c u s t o m s  a n d  
t r a d i t i o n s ,  r e l i g i o n ,  r a c e  o r  c u l t u r e .

H a v e n ' t  we l e a r n e d  f r o m  h i s t o r y .  D o n ' t  we h a v e  e x a m p l e s  e n o u g h  
i n  t h i s  w o r l d ,  r i g h t  n ow ,  o f  t h e  c o n f l i c t s  a n d  v i o l e n c e  t h a t  
f i n a l l y  e r u p t s  when  g o v e r n m e n t s  d i s c r i m i n a t e  o n  t h e  b a s i s  o f  
r a c e ,  c u s t o m s ,  c u l t u r e s  o r  r e l i g i o n .  D o n ' t  d o  i t .
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ALASKA 'S  S U B S I S T E N C E  DILEMMA 

o p i n i o n  c o l u m n ,  b y  R i c h a r d  B i s h o p ,  M a r c h  9 ,  1 9 9 0

Y e a r s  a g o  G o v e r n o r  J a y  Hammond o b s e r v e d  t h a t  s u b s i s t e n c e  wa s  l i k e  

p o r n o g r a p h y — e v e r y o n e  c o u l d  r e c o g n i z e  i t  when t h e y  s aw  i t ,  b u t  n o  
o n e  c o u l d  d e - f i n e  i t .

I n  s p i t e  o f  t h a t  i n s i g h t ,  s u b s i s t e n c e  d e f i n i t i o n s  w e r e

p o l i t i c a l l y  c o n t r i v e d  a n d  c a s t  i n  s t a t e  a n d  f e d e r a l  l a w ,  o n l y  t o  
b e  t h r o w n  o u t  b y  c o u r t s  1 0  y e a r s  l a t e r  a f t e r  u n e n d i n g  a r g u m e n t s  

a n d  s e r i a l  l a w s u i t s .

I n  t h e  w a k e  o f  t h e  f r a n t i c  p i p e l i n e  c o n s t r u c t i o n  e r a  t h e  s t a t e  

l e g i s l a t u r e  p a s s e d  a  l a w  i n  1 9 7 8  g i v i n g  s u b s i s t e n c e  u s e  o f  f i s h  

a n d  w i l d l i f e  p r i o r i t y  o v e r  o t h e r  u s e s .  ( I n  t h a t  1 9 7 8  l a w ,  

s u b s i s t e n c e  u s e  w a s  n o t  l i m i t e d  t o  r e s i d e n t s  o f  r u r a l  A l a s k a . )  

A d v o c a t e s  c l a i m e d  i t  w o u l d  s a v e  A l a s k a ' s  n a t i v e  c u l t u r e s  a n d  

w o u l d  k e e p  C o n g r e s s  f r o m  p u t t i n g  t h e  p r i o r i t y  i n  f e d e r a l  l a w .  I t  
d i d  n e i t h e r .

I r o n i c a l l y ,  t h e  s a m e  a d v o c a t e s  p o i n t e d  t o  t h e  s t a t e  l a w  a s  

e v i d e n c e  t h a t  A l a s k a n s  w o u l d  n o t  o b j e c t  t o  a  s i m i l a r  f e d e r a l  

l a w .  B u t  t h e  w o r l d  " r u r a l " w a s  a d d e d  i n  t h e  1 ° 8 0  f e d e r a l  l a w  a t  

t h e  i n s i s t e n c e  o f  t h e  A l a s k a  F e d e r a t i o n  o f  N a t i v e s .  T h e  s t a t e  

t h e n  a d d e d  " r u r a l "  t o  c o m p l y  w i t h  F e d e r a l  l a w .  I n c r e d i b l e  a s  i t  

s e e m s ,  t h e  a r g u m e n t  wa s  t h a t  b y  c o m p l y i n g  f u l l y  w i t h  f e q j g r a j .
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m a n d a t e s ,  t h e  s t a t e  w o u l d  r e t a i n  i t s  a u t h o r i t y  t o  m a n a g e  f i s h  a n d  
w i l d l i f e ^

U n f o r t u n a t e l y  n o  o n e  s e r i o u s l y  c h e c k e d  t o  s e e  i f  t h e  s t a t e  l a w  

w a s  c o n s t i t u t i o n a l .  T h e  A l a s k a  S u p r e m e  C o u r t  d e c l a r e d  t h i s  f a l l  
t h a t  i t ' s  n o t .

A p r i o r i t y  b a s e d  o n  r u » a l  r e s i d e n c y  d o e s n ' t  c o m p l y  w i t h  t h e  

c o n s t i t u t i o n ’ s  m a n d a t e  t h a t  f i s h ,  w a t e r s ,  a n d  w i l d l i f e  b e  m a n a g e d  
f o r  " c ommon u s e " .

T h e  l a w  wa s  a l o s e r  a n y w a y .  B e s i d e s  i t s  o t h e r  f a i l i n g s ,  i t  

d i c t a t e d  t h a t  c o m m e r c i a l  a n d  r e c r e a t i o n a l  u s e s  c o u l d  n o t  b e  

a l l o w e d  u n l e s s  a n d  u n t i l  s u b s i s t e n c e  u s e  o p p o r t u n i t i e s  w e r e  f u l l y  

a c c o m m o d a t e d .  Th<\t d o e s n ' t  s o u n d  t o o  b a d  u n t i l  y o u  f i n d  o u t  i n  

c o u r t  t h a t  t h e  o n l y  l i m i t s  o n  p r i o r i t y  s u b s i s t e n c e  u s e s  a r e  

" c u s t o m "  a n d  " t r a d i t i o n " — o r  a  t h r e a t  t o  t h e  f i s h  o r  g am e  

p o p u l a t i o n ' s  w e l l - b e i n g .  T h e  s t a t e  w a s  r a p i d l y  h e a d i n g  f o r  a  

" n o - s e a s o n ,  n o  b a g  l i m i t "  s i t u a t i o n  f o r  s u b s i s t e n c e  u s e .  And 

g i v e n  t h e  t e c h n o l o g y  a v a i l a b l e ,  t i  w o u l d  b e  v i r t u a l l y  i m p o s s i b l e  

t o  p r o v e  i n  c o u r t  t h a t  a  f i s h  o r  g ame  p o p u l a t i o n  w a s  t h r e a t e n e d  

b y  s u b s i s t e n c e  u s e .

A c l a s s i c  e x a m p l e  i s  t h e  B o b b y  c a s e ,  w h e r e  i t  w a s  a r g u e d  t h a t  

t h e r e  s h o u l d  b e  n o  s e a s o n s  o r  b a g  l i m i t s  o n  m o o s e  f o r  r e s i d e n t s  

o f  L i m e  V i l l a g e .  T h e  s t a t e  e v e n t u a l l y  p r o v i d e d  a  6  m o n t h  s e a s o n ,  

e i t h e r  s e x ,  w i t h  n o  b a g  l i m i t .



Y e t  h e r e  we a r e  w i t h  t h e  G o v e r n o r  a nd  a  c o u p l e  l e g i s l a t o r s  t r y i n g  

t o  k e e p  t h i 3  d i s c r i m i n a t o r y  a n d  r e s o u r c e - r i s k y  s c h e m e  i n  p l a c e .  

T h e y  p r o p o s e  a  c o n s t i t u t i o n a l  amen dmen t  t h a t  w o u l d :

-  g u t  t h e  g u a r a n t e e  o f  common u s e / e q u a l  o p p o r t u n i t y ;

-  p r o v i d e  f o r  a  ' s u b s i s t e n c e  u s e  p r i o r i t y  b a s e d  o n  r u r a l  

r e s i d e n c y ,  a n d

-  k e e p  t h e  s a m e  m u s h y  " c u s t o m "  a nd  t r a d i t i o n "  u s e  l i m i t a t i o n s  
t h a t  c a n ' t  p r o t e c t  r e s o u r c e s .

K e e p  i n  m i n d  t h a t  t h e  p r i o r i t y  i s  ALWAYS i n  e f f e c t ,  n o t  j u s t  when 

t h e r e ' s  a  r e s o u r c e  s h o r t a g e .  A l s o ,  o t h e r  u s e s  c a n n o t  l e g a l l y  b e  

a l l o w e d  u n l e s s  a n d  u n t i l  p r i o r i t y  s u b s i s t e n c e  u s e  o p p o r t u n i t i e s  

a r e  m e t .  T h e  p u b l i c  i s  s e l d o m  t o l d  t h i s — b u t  t h e  c o u r t s  h a v e  

c o n s i s t e n t l y  r u l e d  t h i s  wa y .

Wha t  t o  d o ?  P e r s o n a l  c o n s u m p t i v e  u s e  o f  f i s h  a n d  w i l d l i f e  m a k e s  

a  m a j o r  c o n t r i b u t i o n  t o  many  p e o p l e ' s  l i v e l i h o o d s ,  a n d  i m p r o v e s  

t h e  q u a l i t y  o f  l i f e  f o r  many  m o r e ,  r e g a r d l e s s  o f  t h e i r  l o c a t i o n  

o r  c u l t u r e .  T h e  s t a t e  c o n s t i t u t i o n  m a n d a t e s  t h e  c o n s e r v a t i o n  a nd  

m a n a g e m e n t  o f  r e s o u r c e s  o n  a  s u s t a i n e d  y i e l d  ( s e l f - p e r p e t u a t i n g )  

b a s i s  f o r  t h e  max imum b e n e f i t  o f  t h e  p e o p l e .  P e o p l e ' s  n e e d s  m u s t  

b e  a c c o m m o d a t e d ,  w i t h i n  t h e  l i m i t s  o f  r e s o u r c e s .

T h e  c o n s t i t u t i o n a l  " common  u s e "  p r o v i s i o n  i s  i n s u r a n c e  a g a i n s t  

t h e  k i n d s  o f  s p e c i a l  i n t e r e s t  m a n a g em e n t  d i s a s t e r s  t h a t  i n f l a m e d  

t h e  s t a t e h o o d  m o v e m e n t .  We n e e d  t o  k e e p  i t .  I t ' s  n o t  a  t h r e a t



t o  a n y  o f  o u r  c u l t u r e s .  L aws  d o n ’ t  p r e s e r v e  c u l t u r e s ,  p e o p l e  d o ,  

t h r o u g h  t h e i r  d a i l y  d e c i s i o n s  o n  how t o  l i v e .  I f  c u l t u r e  i s  t h e  

c o n c e r n ,  e l i m i n a t e  RATNe t  ( R u r a l  A l a s k a  T e l e v i s i o n  N e t w o r k ) .

T h e r e  a r e  b e t t e r  w a y s  t o  g e t  t h e  f e d e r a l  g o v e r n m e n t  o f f  o u r  

r e s o u r c e  m a n a g em e n t  b a c k  t h a n  s a b o t a g i n g  o u r  C o n s t i t u t i o n .  How? 

Amend AN I LCA .  R em o v e  t h e  r u r a l  p r i o r i t y ,  a n d  t h e  m a n d a t e  t o  

m a n a g e  u n d e r  f e d e r a l  d i c t a t e .  No  o t h e r  s t a t e  h a s  a  

" d o —i t —o r —I ’ 1 1 —t a k e —i t - a w a y " f e d e r a l  t h r e a t  o v e r  i t s  f i s h  a nd  

w i l d l i f e  m a n a g e m e n t .  We d o n ’ t  n e e d  i t  t o  p r o v i d e  r e s o u r c e s  f o r  
A 1 a s k a n s .

We d o  n e e d  a c t i v e  m a n a g e m e n t  t o  m a i n t a i n  a n d  e n h a n c e  f i s h  a n d  

w i l d l i f e  p o p u l a t i o n s .  Many s a l m o n  p o p u l a t i o n s  h a v e  b e e n  e n h a n c e d  

t h r o u g h  i m p r o v e d  m a n a g m e n t  a n d  h a t c h e r i e s .  A c t i v e  m a n a g e m e n t  

c o u l d  i n c r e a s e  w i l d l i f e  p o p u l a t i o n s  a n d  r e d u c e  w o r r i e s  a b o u t  

c o m p e t i t i o n  among u s e r  g r o u p s .

T h e  A l a s k a  C o - t i t u t i o n  a n d  S t a t e h o o a  A c t  w e r e  a p p r o v e d  b y  t h e  

f e d e r a l  g o v e r n m e n t .  T h e y  c o n v e y e d  t o  A l a s k a  t h e  a u t h o r i t y  t o  

m a n a g e  r e s o u r c e s  i n  t h e  s t a t e .  T h e s e  l a w s  s h o u l d  b e  s u p p o r t e d ,  

n o t  s u b v e r t e d .  AN I LCA  c a n  a n d  s h o u l d  b e  amen d e d  t o  c o n f o r m  t o  

t h e  p r i n c i p l e s  e s t a b l i s h e d  a t  a n d  f o r  s t a t e h o o d .  We n e e d  t o  g e t  

o n  w i t h  m a n a g i n g  o u r  r e s o u r c e s  f o r  t h e  b e n e f i t  o f  a  1.1. A l a s k a n s .

I f  s u b s i s t e n c e  u s e  i s  s o  . m p o r t a n t  t h a t  i t  m u s t  b e  p r o t e c t e d  b y  

C o n s t i t u t i o n a l  a m e n d m e n . ,  how c a n  90% o f  A l a s k a n s  b e  a r b i t r a r i l y  

d i s q u a l i f i e d  b y  l i m i t i n g  i t  t o  r u r a l  r e s i d e n t s  o n l y ?  O u r  s t a t e



*
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a n d  F e d e r a l  c o n s t i t u t i o n s  a r e  o f t e n  a l l  t h a t  s t a n d  b e t w e e n  t h e
i n d i v i d u a l ’ s  r i g h t s  a n d  t h e  b u r d e n s  o f  g o v e r n m e n t .  T h e

c o n s t i t u t i o n  s h o u l d  n o t  r e d u c e  y o u r  r i g h t s  i n  t h e  p r o c e s s  o f

t r y i n g  t o  i n c r e a s e  s o m e o n e  e l s e ’ s .  T h a t  i s  a  c h e a p  p o l i t i c a l

s h o t ,  a n d  t h e  b e g i n n i n g  o f  t h e  e n d  o f  e q u a l  p r o t e c t i o n  u n d e r  t h e  
*1 aw .
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P o i n t s  A g a i n s t  C o n s t i t u t i o n a l  Amendmen t  R e s o l u t i o n s  
P u b l i c  T e s t i m o n y  —  M a r c h  1 0 ,  1 9 9 0  

Sam H a r b o ,  Box  9 0 5 2 2 ,  F a i r b a n k s ,  A l a s k a  9 9 7 0 8 ,  4 5 7 - 7 9 1 5
A l a s k a  S u p r e m e  C o u r t ,  Me Dowe l .  1_ d e c i s i o n ,  p .  2 7 .

" T h e r e  a r e . . . s u b s t a n t i a l  n u m b e r s  o f  A l a s k a n s  l i v i n g  i n  
a r e a s  d e s i g n a t e d  a s  u r b a n  who  h a v e  l e g i t i m a t e  c l a i m s  a s  
s u b s i s t e n c e  u s e r s .  L i k e w i s e ,  t h e r e  a r e  s u b s t a n t i a l  
n u m b e r s  o f  A l a s k a n s  l i v i n g  i n  a r e a s  d e s i g n a t e d  a s  r u r a l  
who h a v e  n o  l e g i t i m a t e  c l a i m s . "

C o u r t  a l s o  s a y s ,  p a g e s  2 7  a n d  2 9 ,

" . . . t h e  e q u a l  a c c e s s  c l a u s e s  o f  a r t i c l e  V I I I  a r e  a  
s p e c i a l  t y p e  o f  e q u a l  p r o t e c t i o n  g u a r a n t y . . . "

T h e  e q u a l  a c c e s s  c l a u s e s  o f  a r t i c l e  V I I I  a r e  t h e  o n e s  v i o l a t e d  by  
t h e  r u r a l  p r o v i s i o n .

I  t h i n k  e v e r y o n e  r e a l i s e s  t h a t  t h e  e q u a l  p r o t e c t i o n  g u a r a n t i e s  i n  
o u r  C o n s t i t u t i o n s  c o n s t i t u t e  t h e  v e r y  f o u n d a t i o n  o f  o u r  
d e m o c r a t i c  s y s t e m .  L e t ' s  n o t  t i n k e r  w i t h  t h e m .

I f  s u b s i s t e n c e  i s  s u c h  a  c r i t i c a l l y  i m p o r t a n t  u s e  t h a t  i t  m u s t  b e  
g r a n t e d  s p e c i a l  p r o t e c t i o n  b y  A l a s k a  s t a t u t e ,  i s n ' t  i t  c r a z y  t o  
m o d i f y  t h e  A l a s k a  C o n s t i t u t i o n  s o  t h a t  s u c h  an i m p o r t a n t  u s e  c a n  
a r b i t r a r i l y  b e  t a k e n  f r o m  s ome  A l a s k a n s ?

T h e  k i n d  o f  t h i n k i n g  t h a t  t o l e r a t e s  s u c h  a n  a p p r o a c h  r e a l l y  
f r i g h t e n s  me .

Some  m i g h t  a r g u e  t h a t  s u b s i s t e n c e  u s e  i n  r u r a l  A l a s k a  i s  
d i f f e r e n t  t h a n  s u b s i s t e n c e  u s e  i n  u r b a n  A l a s k a ,  a n d  h e n c e  we mu s t  
h a v e  a  r u r a l  o r  l o c a l  r e s i d e n c y  p r o v i s i o n  i n  s t a t u t e .  I f  r u r a l  
s u b s i s t e n c e  u s e  c a n  b e  d i s t i n g u i s h e d  f r o m  u r b a n  s u b s i s t e n c e  u s e ,  
t h e n  o n e  s h o u l d  b e  a b l e  t o  d e f i n e  t h e m  a s  s e p a r a t e  u s e s .  Ou r  
c o n s t i t u t i o n  a l l o w s  p r e f e r e n c e s  among  b e n e f i c i a l  u s e s .  H e n c e ,  n o  
c o n s t i t u t i o n a l  am e n dm en t  n e e d e d .

F e a r  o f  f e d e r a l  t a k e o v e r  w i t h o u t  a  r u r a l  p r o v i s i o n ?

Th e  A l a s k a  S u p r e m e  C o u r t  i n  MrDowel . 1 .  d e c i s i o n  s a y s ,  p a g e  1 7 :

" S t a t e  c o n t r o l  m e r e l y  f o r  t h e  s a k e  o f  c o n t r o l  i s  a 
q u e s t i o n a b l e  g o a l  when  t h e  t e r m s  i n f r i n g e  u p o n  t h e  o p e n  
a c c e s s  v a l u e s  o f  a r t i c l e  V I I I . "

I b e l i e v e  t h a t  s i g n i f i c a n t l y  u n d e r s t a t e s  t h e  c a s e !



Th e  c l e a r  a n d  c o m p e l l i n g  r e a s o n s  why  we m u s t  n o t  m o d i f y  t h e  
a r t i c l e  V I I I  p r o v i s i o n s  i n  o u r  c o n s t i t u t i o n  s h o u l d  mak e  f o r  an 
e a s y  d e c i s i o n  f o r  y o u  l e g i s l a t o r s .  Y o u  m u s t  v o t e  NO on  a n y  
C o n s t i t u t i o n a l  amen dmen t  r e s o l u t i o n  r e g a r d i n g  r u r a l  o r  l o c a l  
r e s i d e n c y .  W i t h  s u c h  a  c l e a r  c u t  c a s e ,  t h e  a r g u m e n t  " I  f e e l  I 
m u s t  l e a v e  i t  t o  t h e  v o t e r s "  i s  n o t  o n l y  e n t i r e l y  w i t h o u t  m e r i t ,  
i t  i s  i r r e s p o n s i b l e .

G i v e n  t h e  c r y s t a l  c l e a r  n a t u r e  o f  t h i s  c a s e ,  I  c a n  o n l y  c o n c l u d e  
t h a t  a n y  l e g i s l a t o r  who v o t e s  i n  f a v o r  o f  a  c o n s t i t u t i o n a l  
ame n dm en t  r e s o l u t i o n  d o e s  s o  o n l y  b e c a u s e  h e  o r  s h e  w a n t s  t o  p a s s  
d i s c r i m i n a t o r y  l e g i s l a t i o n .



Alaska State Legislature
Please enter into the record my testimony to the / fe e *  /7£'<?

$ ? / committee name

committee on . . . dated
bill/subject

yZT / / T  £  (ff  7 0  ,
J f  / ) o  / V 97r  / ? £ / ? S X s p  7 7

/ 7 ~  rS~ A /  T o  / V / p o v c d t r

Signed: y fs h r M V . — ________ d Jfm L t/S  M . C I0  e ft CM
Testifier

Representing (Optional)
/ /  6  ^/yy/)yQ /.<?^ 

Address
9 0  7  - V f  7 - 7 / 0 4
Phone No.

9 /M  L»^»Utiv« Irfofrrvihofl OI*C*



Alaska State Legislature

Please enter into the record my testimony to th e ____________________________
committee name

committee on / / J i£  f f lf  ^  t dated . 3  //$ /? & _____________
bill/subject

X  r r j e  *  m U  si~LfC # * * * * ’
/he ft?/fs <zre te a /s f"  arvic/ p fe te  ftfe  srfe^  s

B & cT  t f f f e s  6dTSrS 0  P  C<Z(!C & C
$e0£C(fyQ k 'c t f/  resi'c/k'ryae

f t / /  /?/<?£fer*?S s ia u /c / / e  <zftfe fe> d^fea&e £ ^ c /
^'nC j f  S v^ s f s ^«tfe / 'Q  s iy /e . rt^ & a J fe e s

fh e> r rae t- <?r qlQ)Are <*>P fe» ta& ; fee
&//<>*) } - p  £  {esjiy f f e  G e u w ^ f -

p S  p 9 ^  S a ^ T F o > \ / o-nfy £  ez'sy o < r y  c s ^ / ^ c z y * /

v r/o te . jfe k m  /e g ts k fa s  o£> ffe . y L
€ /  v o f s - a f < s > f P s a  / t ?  c b > t

Signed: . _  ______________________ T)_ei» M  S r r f f -
Testifier

 & / P ____________________________________________________________________
Representing (Optional)

M>H9 <>k/ sitese /L y . 4/. F tfs  A k 997/X.
Address

 _________________________________________________________

Phone No.

) M  W-lofTUbon 0<V«



Alaska State Legislature
Please enter into the record my testimony to the

committee name

committee on _ tlM  x . g y .  , dated  [A  A f l
bill/subject

4 & ^ 4 , '  &  ^ r t y ^ i c ^  / % .

y y ^  y *  ' 7 u > y ~  ^

s4jL£_

Signed:

Representing (Optional) i j

/<?:?-.<r  { q j j A  ( n ^ u M c /
Address

/ % y  ? W f

Phone No.
4SS5- & jsv_

9/M L«9tuu>« ir(o/»4t>oo 0*V»



Alaska State Legislature
Please enter into the record my testimony to thb" ' f'S *  ̂ W c r —  C>

committee name
- • -) A  •committee on , dated

bill/subject /

X

.  L 'iS r..- r - X '- s ’ X
/

Signed:

< / _  j  / o  C ^ __

/ 7
F r m K  Dflc&ilvntty

/  y

Testifier/ ... r—  • ,
• - /  //^7  ' r~ /-b ^ yi > /  l -

Representintenting (Optional) / 7 " 7
c /  ///*-?': c c ~ c  d ) < C  ‘y ?  7c. ■

Address
~ i c - n  / / > x  -  / 5  ?

Phone No. /

9 M  lrlo(w*t>on Oft**



Alaska State Legislature
Please enter into the record my testimony to the . t V o  C/5  /5  / ? £  J g o / e  K J

committee name

committee on P  %<f / ?  c/  t dated o / ?  & _______ _
bill/subject

0 / > &  T o  -f-frsz

Signed: Cja c L  ' t t u s s e L l> ~
Testifier

5 * 5  £  / ° ______________________________________________________________________________________________________________________________________________________

Representing (Optional)
Po A o x  S & l v c  Afo*T'i#-/*otn At- 9 ? 7q sf
Address

V ? Z  ■  2  &  Y F _______________________________________________________________________________________________________________

Phone No.

3/M l«9*liUk« irfof'T'inoP Ott<«



Alaska State Legislature
Please enter into the record my testimony 'o the

committee name

committee on 7 _V_______  dated _________
bill/subject

' J m  gpfasccL̂  ^ . / C C s -

Signed: r v l / f a   T h e m * *  rt*. B u h i f e

Representing (Optional)
T d d f b  O J & v P . / t e  f i l e r

Address 

Phone No.

9/M L*9 Jl»tiv# irlofTitien Clt»c*



Alaska State Legislature
Please enter into the record my testimony to the H n u S G

committee name

committee on H J R  y y .  7 +  , dated 3 / a  J 2 l
bill/subject

/ m  o p f o s c b  T o  T K £  f t B o u e  B i L l - S

Signed: a L p a  a £ J L . 7 @ €ILA LoI  f im u A /c/soA/
Testifier

2 2  F  u r ^ ______________________________________________________________________________________________________________________________________________________

Representing (Optional)
/ O O ^  t/fS~<-o

Address
S 4? ■ £»-•> c> 7 ______________________

Phone No.

9 M  L*9«i4D>« i/,fe<rr«no'' Cf*«



Alaska State Legislature
s, • *, f-Please enter into the record my testimony to th e  - _______

committee name
^ * •

committee o n _________________________ , dated
bill/subject

S igned:_________________ ■' i  • • ~ 3 f t  * e c
Testifier #

------ — 4 ---------------------------------------------------
Representing (Optional)

Address 

Phone No.

) M ir*ofr4nor Ĉ Ve



« w SSi Alaska State Legislature
Please enter into the record my testimony to the t .' ■ / K  J

committee name

committee on - itU J L  7 fttd a te d  _____
bill/subject

k<*<.'6_ ktP&vv <r̂  v  £ s\d t?w lT  "fto e  ■ j'ta-V al " h p v  C'OtSy ciyxtd  4-

Ka.vC\ t 1 V- d v v k  / f l y  ' 4 ,^; I u ^ e l  X  <\C v x c w U * - Ia  * to  tvu.vC\T^*vcC **■ f t  (,t
t ' f l  ^bfcttvv T 6«rĉ  ifY ' A t i r  h fd tc  <> t^ vu i v* 6 n e L<; oj!?. V r v ;  OUr- €P w  \ X j ,

r ,6 5 r 4 e y t l t L  1 v\ i 5. c ' . L o i c t .  -V .0T  ^ e c e ^ S S i i jU  <xv\<?( / i [ a  r / T q \ ^
' »3 U • v^y «rcvx<5t W t . W  ^ ^ |J^ V '7 m a » f*re 5  'VUd p > ''V n a .r t jC r« ?A ^ A ^ 5  u " k ^  

X  * ’ cost? to  l"oct
-HZ. <4Vy\.

4 H a e K  _______________ _________________________

W $5  ( T ^ p A t u i^ H ^ v v  ^ t U t v - i  b*Sc?<d u-’ k e v t L  S '  lu!<£ U f^ ^ V v v . 
X ^ v d .  s f ^ .  ot b a s e d  c f U e s  ^tre.typt Vv X  u ; i \ ^ T ~

w e c * d  "V o  5 k s t * T v v .  V\T<?» t u < £ .  c. C i ' A s i r t O r r * K i  i -> ?  1 v ir k

’5 r*f 1 ̂  -  ici"^ it~ <1X0 ^  *

. -  i^S tU(£. pt"'>na.r<^ T^OiS^o^S k ' k ^

cost? to  l*OcL
w \  sTv-cv,^ Ivy a f f c ^ d -  Vt> 4a.u^ le«y sloAievv. nv* c£v\sTi'K.Vrou<vJ^

- dwvs.*^ U> 11 Tc: U d e i\t e* 5' wa <? 'f W<L ‘‘V  ? c rX u * « r cnot-s* vn <. 
^ p A ^ v i V i k t i ^ v v  <rtWtv*:> b ^ S t ^ d  u-'kevxt_ H T  l u t  U f . ^ v V v .

Signed: A -
S stifi?

Representing (Optional)
X ^ >  m >  , fc>,yt#n h  f * / V / Z

Address

 < * * . - *  ___________________________________________
Phone No.

) *+ L»9*4t>.« trtnrŵtor 0*V#



Alaska State Legislature
Please enter into the record my testimony to the

committee name

committee on
bill/subject uort<fo Hq uA\'rVij

f o r V v  c V  \, \ q v ^ v x ^ s ,

'' &A\ (iKv*ioNS C ^ c il to  O A ^ S . 0|)p*AoV^\\*S

<rk* u s . Co^A ^  z.ot>*\ v. loAVu^s ms-t us. s t Ô &z)
^  V W ~ 4 ^  f °A  w a .

u S n  r a '  r  C. ^  •.„ a ^ v . v *

Z \°  } v X a v ; His t w  ^ ^  c ^ r -
A . v C & f U ^  ' ” x '  * r r t  w . » w » *

I  *  *  S co~ c^ c< L t^  b e  ^
\> P < n < L v  . r x s T w A c  C \ f w > s j ^  n > j o / '  \ o  C ^ v A <  o ,

O ^ y )  c W i w w\\\ vjcoVcfc A U  U S .  Co>viV,\^.'0(o .

£0|Ofa\ *~ „\ t«yJo\ O flp o n W i^  -.s CorvsV ŝAvo/vaWM (V>pnAA«A . coKm ooould A*AjCf

,+ U *  < ^ ~ U  U w y.\ w.M  cU c fc -W  .* - ix  « y  arvV\ tAv ^0v, Ku ^   ̂ ^
w Wo f e v e j f l m  V , * *  » * , * * *  4 0 A U  o j ^ o ^ k  -Yo -u . f -\.

i k  cVocr i '*>» »nA«L cAotSS. \ l ^
l~kc rxk* !̂ i r̂\stwtVr̂ CXS c&o n)oY Gc«vwjU\ wtYk AtO\ UCft 0<cau.k .

Ĉ r \U  VU^.ie.x<. t_avc . Tkc ejr^st a  J M iL  V^CaV \sM<A iM ^ k - ui.\\
(X . A a  A. *\ OC C\ I  k l X  .' I » f  T V  \La* « tS\»M O ^  WJ*f I Q aj uO U tA o\ C S  f  > A i » lA  i . l . V \  t H t Itb<.'Yx a v j ^  fcNO «̂ ow GCx>\tf| c.3<n»cAa'j<  w *\\ LC.\tcV-\

s V * A  f> T3* J v < * w ^ \ o W ' s  * \
Signed:__ I  v  ~jL^  U v w ®jC?0*\

S * *|AoA»»\ks AT •*• G AjkV-bO>%̂ CO<N\tW*N̂ Ĉ
Address
>

Phone No

» W  j g u ' J . I  K r '- t 'y > r  Q M (t



Alaska State Legislature
Please enter into the record my testimony to the n u  * . ^

f/ T fL  committee name

.committee on dated _____ 3  ~~/o ~~ *2&____ _
bill/subject

J y
L f

Signed: < k z t >
Testifier L '

Representing (Optional)

./ ■̂ F  (rK u a i < > , 4  / t -li/ E h l l d & a h t  ALK.
Address ' ' ~

Phone No.

t/M L*̂ *Uttv* IrtomuftoA Ortc*



Alaska State Legislature
Please enter into the record my testimony to the 0 .y y t  w  - - t: w w w  ̂

committee name

committee on Z k k - L ,. 7? -/  f r -  fD
bill/subject ^

^  c A ^ y \^  y / iu ^

(% A J l ^ O O iio o / s  jC ^ > ^

(r ^ J > J i t l  U A U c t A ^ '

4^4, 1st? d  (? <2& c /  ^ 9 U t Z j ^ c y ? - \ ^

^ U r f '  j j *  jfar

^ A o ^ jZ t t lt y L s  ^ U u - t

jf/ts

t J l M M & U s  a ^ / ^ U y K W > ^

S igned :_____________________<~7%fyr
Testifier '

Representing (Optional)

& — J & U U s i u s r t r ,  / j J g s y  $ 4..
Address /  ^  ?

y jiZ ilH Z Q
Phone No.

9tM Û »'|1i«« lrte*m4t>00 Off<»



Alaska State Legislature
Please enter into the record my testimony to the

committee name ITTQ. TV t&c?

committee o n -----------------------------------  ^3^  _______________
bill/subject

%
y* ^

V W r j  *ZL c t~ e+-z-^JL ‘  c
✓ ^

I ) ry u-i*-  ̂ ^

/ L ~  ;u * t^  r/<- U X j  i t G J ' C 7 " < W ^ ^ < !€ . c-y\

ftZ <r Z> ^  t

M c ' ^ r ^  J o  / W / &  W 1* * * * -  

^  Tic ■£ syS77c , Ẑ T Cc;J~

i7*T CiX^<J^- ^  '6/ S?c**<>o£>y\4s£y_j f t  7 ^

j )  - o ^ A  ^  ,  j2 ^ f ? ^  •

c *n -7^  £ jZ 4 g  s ls io *4 ~ .

* ,.̂ -y—  . _  UzjL, d'xsi&tt-t-^rz *<-
£SX<! <-■/"  ̂ _ , £ 6 4 .*; rfzXAJ-*-&  > -* $ ■ ? * ) '1  ^-*1

Signed:

\
• A ‘

: / /

Testifier
o A t f c X  ,

QN f

- ±±m L ̂ . c^ -L-r /■‘C  3  t? r*7*Zr /*£ * * /U .£ -= & )
Representing (OptionaJ) c „ ' '

Address 

Phone No.
V £ 2 - ± ^ J * )

9 69 L»V»i4tii* w-lc/minor Qft<«



(

DE A R :

NAHE:
T IT L E :

• J0RE3S :
C I T r :

PHONE:
IL L  NO»

• JD JEC T : 
f E33AGE-'
' ITEMCE IS  ABSURD AW CONTRARY TO THE BEST INTEREST OF ALL ALASKAN3. STATE ; 
' EDERAL BUREAUCRATS HAVE ROeBEO ALASKA NATIVES OF THEIR SELF ESTEEM , SELF 
ISPEC T  AW SELF RELIANCE RELEGATED THEM TO ASSISTANCE OT WELFARE AW  ROVER 
i LASKA NATIVES SHOULD BE TREATED L IK E  ALL ALASKANS. THE STATE SHOULD GET V  
I EDERAL LAW CHAWED. /CrR

POMIO: 03090621 
DATE: 03/02/90 
T IM E: 0 9 :0 6 :2 1  

IOMAME: ANCHORAGE LIO

C O PIES : REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER AOAMS
BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL
DAVIDSON O AVIS, C . DUNCAN
D A V IS . M. DONLEY ELIASON
E L L IS FIN KELSTE IN FAHRENKAMP
FOSTER FURNACE FA IKS
GOLL GRUENBERG FISCHER
GRUSSF'AJORF HANLEY FRANK
HOFFMAN HUDSON HALFORO
JACKO KOPONEN JONES
KUBINA LARSON KELLY
LEMAN MACLEAN KERTTULA
MARTIN M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP S RIEGER ROOEY
SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI
ULMER
ZAWACKI

WALLIS UEHLING
ZHAROFF

•  •

PUOLIC OPINION MESSAGE

REPRESENTATIVE MENARO

KEN WYNNE

9571 NOBLEWOOO STREET
ANCHORAGE Z IP :  99515
293-7979

3UBSTITENCE
COHPER ADMINISTRATION ATTEMPT TO OPEN THE STATE CONSTITUTION FOR SI

PUBLIC OPINION MESSAGE

OEAR: REPRESENTATIVE DAVIDSON

NAME: BOB ROBES 
T IT L E :

AOORESS: POB 1286 
C IT Y : PALMER

PHONE: 795-0298 99645
B IL L  NO: SUBSIS 
SUBJECT: SUBSISTENCE

POMIO: 19114395 
OATE: 03/12/90  
T IM E : 1 1 :4 3 :9 5  

LIONAME: MAT-SU LIO

C O PIES : g fPRESEN TATIVF? SENATORS

LARSON KERTTULA
MENARO SZYMANSKI
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
O AVIS, M.



PUOLIC OPINION MESSAGE

DEAR! REPRESENTATIVE DAVIDSON

NAME: JOHN T SHOE JR 
T IT L E :

ADDRESS: HC 02 BX 7636
C IT Y : PALMER z i p :  99695

PHONE: 745-4911 
B IL L  NO: HJR 74
SLRJJECT: CONST. AMOT: SUBSISTENCE PREFERENCE
MESSAGE: I  M  M O :  I  SUPPORT EQUAL RIGHTS FOR ALL ALASKANS. I  OPPOSE

ANY CONSTITUTIONAL AMENOMEm WHICH PROVIDES SPEC IA L PRIVLIDGE 
TO ANT GROUP.

POMID: 14X34203 
DATE: 03/10/90  
T IM E : 1 3 :4 2 :0 3  

LIONAME: MAT-SU LIO

C O P IES : REPRESENTATIVES SENATORS

LARSON
MENARO
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUOSON
O A VIS . M.

KERTTULA
SZYMANSKI
FAHRENXAHP
ELIASON
FRANK
HALFORD
STURGULEMSKI
ZHAROFF

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIOSON

HAInc HUUOS
T IT L E  

ADDRESS 
C ITY  

PHONE 
B IL L  NO 
SUBJECT 
MESSAGE

: POB 3037
:  PALMER Z IP :  99645
: 745-2534 
: HJR 74
: CONST. AMOT: SUBSISTENCE PREFERENCE
: A 88 4 9 0 : I  AM STRONGLY OPPOSED TO ANY CONSTITUTIONAL AMENDMENT

THAT WOULD DISCRIM INATE AGAINST ANY GROUP OF ALASKANS IN  ALLOCATING 
USES OF OLB COMMON W ILD LIFE RESOURCES. NONE-TENTHS OF MT INCOME IS  

REALIZEO BY COMMERCIAL CONSUMPTION OF OUR W ILO LIFE RESOURCES. AS A 
THIRD GENERATION ALASKAN, I  WISH TO PROTECT THE RIGHTS OF MY CHILORI

POMIO: 14181520 
OATE: 03/10/90 
TIM E: 1 8 :1 5 :2 0  

LIONAME: MAT-SU LIO

C O PIES : REPRESENTATIVES SENATORS

LARSON KERTTULA
MENARD SZYMANSKI
JACKO FAHRENKAMP
FOSTER ELIASON
NAVARRE FRANK
FURNACE HALFORO
SHARP STURGULEWSKI
HUDSON ZHAROFF
D AVIS , H.



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE OAVirSON

NAME: CAL WILLIAMS 
T IT L E :  PO LITICAL CHAIRMAN, N .A .A .C .P .

ADDRESS: P.O .BOX 200332
c m :  ANCHORAGE Z IP :  99520

PHONE: 276-0698 
B IL L  NO:
SUBJECT: SLBSISTANCE
m e s s a g e : we su p p o r t  n a t iv e  p r e f e r e n c e  to  a l l  f is h  and game sh o rt  o f  t h i s ,  we
SUPPORT HJR 90./CMR

POMIO: 03133405 
OATE: 03/12/90 
TIM E: 1 3 :3 4 :0 5  

LIONAME: ANCHORAGE LIO

C O PIES : REPRESENTATIVES

DAVIS , M.
FOSTER
FURNACE
JACKO
MENARO
NAVARRE
SHARP

PUOLIC OPINION MESSAGE

DEAR: REPRESENTATIVE MENARD

NAME: STEVE JANIK
T IT L E :

a d d r e s s : 1650 THUJA
C IT Y : ANCHORAGE

p h o n e : 349-4854
B IL L  NO:
SUBJECT: SUBSISTENCE
MESSAGE: I  AM OPPOSED TO REPRESENTATIVE

Z IP :  99507

   -  JACKO1S PROPOSAL TO AMEND THE STATE
CONSTITUTION THAT WOULD ALLOW DISCRIMINATION BASED OH RESIDENCY. DI3CRIMINAT 

BASED ON RESIOENCY IS  NO DIFFERENT THAN DISCRIMINATION BASED ON RACE OR 
R ELIG IO N . /BN

POMIOt 03075523 
DATE: 0 2/02/90  
T IM E: 0 7 :5 5 :2 3  

LIONAME: ANCHORAGE LIO

mEPRESENTATIVES REPRESENTATIVES s e n a t o r s

BARNES BOUCHER ADAMS
BOYER BROWN BIN KLEY
COLLINS COTTEN COGHILL
DAVIOSON C A V IS , C . OUNCAN
D A V IS , M. DONLEY ELIASON
E L L IS FIN KELSTEIN FAHRENKAMP
FOSTER FURNACE FA IK S
GOLL GRUENBERG FISCHER
GRUSSENOORF HANLEY FRANK
HOFFMAN HUDSON HALFORD
JACKO KCPONEN JONES
KUBINA LARSON KELLY
LEMAN MACLEAN KERTTULA
MARTIN M ILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
P H IL L IP 3 RIEGER ROOEY
SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYHANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: DOROTHY T . SIMPSON 
T ITLE-'

A00RES3: 2130 KNOTTINGHAM DR
C ITY? FAIRBANKS Z Ip. 99709

PHONE: 479-2832 
B IL L  NO: HJR 88 
SU BJECT: SUBSISTENCE
HES3AGE: I  STRONGLY OPPOSE THE GOVERNOR'S SUBSISTENCE

POMIO: 07143108 
DATE: 03/12/90 
T IM E: 1 4 :3 1 :0 8  

LIONAME: FAIRBANKS LIO

CO PIES : REPRESENTATIVE? SENATORS

MENARD
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
D AV IS , M.

FAHRENKAMP
KERTTULA
ELIASON
FRANK
HALFORO
STURGULEWSKI
ZHAROFF

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

T IT L E : 
ADDRESS: 

C IT Y : 
PHONE: 

B IL L  NO: 
SU BJECT: 
MESSAGE:

525 N STREET
ANCHORAGE
258-564Y

Z IP :  99510

SUBSISTENCE

WITH ANIL?ALEASIm s iPS ? ^ F J p T rH T ,Ac u ^ , I HL ALA5KA STATE CONSTITUTION TO AGR 
u r  11 ttj j i -  SUBSISTENCE RIGHT3 SHOULD NOT BE GRANTED ON THE BASTS flF RAC

DATE! 03/12/90  
T IM E: 1 3 :1 8 :5 9  

LIONAME: BARROW INFO O FFICE

C 0 P IE S : PCPPESENTATTVF? SENATORS

MENARD
JACKO
FOSTER
NAVARRE
FURNACE
SHARP
HUDSON
D A V IS , M.

FAHRENKAMP
KERTTULA
ELIASON
FRANK
HALFORO
STURGULEWSKI
ZHAROFF



PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE DAVIDSON

NAME: T .  K . FOSS 
T IT L E :

ADDRESS: 150V BANNISTER
C IT Y ! ANCHORAGE. AK Z IP :  99508

PHONE* 272-6554 
B IL L  NO: HJR 90
SU BJECT: CONSTITUTIONAL AMEN0MENT-SUB3I5TENCE
MESSAGE: RE HJR90, H JR88 . HJR74 I  AM OPPOSED TO THE PASSAGE OF THE ABOVE 
HJR B B , HJR 74 . HJR 9 0 . /JM

POMID: 03104659 
DATE* 03/12/90 
T IM E: 1 0 :4 6 :5 9  

LIONAME: ANCHORAGE LIO

C O P IES : REPRESENTATIVES REPRESENTATIVES SENATORS

BARNES BOUCHER ADAMS
BOYER BROWN BIN KLEY
COLLIMS COTTEN COGHILL
D AVIS. C . D A V IS , M. DUNCAN
DONLEY E L L IS ELIASON
FINKELSTEIN FOSTER FAHRENKAMP
FURNACE GOLL FA IKS
GRUENBERG GRUSSENOORF FISCHER
HANLEY HO, /MAN FRANK
HUOSON JACKO HALFORD
KOPONEN KUBINA JONES
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w h e n  s u c h  a c t i o n  w i l l  o n l y  e x a c e r b a t e  t h e  p r e s e n t  s i t u a t i o n ?  H o w  w i l l  

t h e y  c r a f t  a n  a m e n d m e n t  t h a t  w i l l  n o t  f l y  in t h e  f a c e  o f  A r t i c l e  I a n d / o r  

A r t i c l e  V I I I  o f  t h e  S t a t e  C o n s t i t u t i o n ?

Is it t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  to o n c e  a g a i n  e x h i b i t  t h e i r  m o s t  

f a m o u s  p o s t u r e - - s u p i n e - - a n d  l e a v e  it to  t h e  p u b l i c  to c l e a n  u p  t h e  

s o r r y  m e s s e s  ( l a w s )  f o i s t e d  u p o n  t h e m  a s  w e  h a v e  h a d  to d o  so m a n y  t i m e s ?

6. • If t h e  f e d e r a l  g o v e r n m e n t  m o v e s  to m a n a g e  f o r  s u b s i s t e n c e  u s e s  o n  

f e d e r a l  l a n d  s u e  a t  t h e  f i r s t  a n d  e v e r y  a d d i t i o n a l  o p p o r t u n i t y .  A 

d e t e r m i n e d  e f f o r t  in t h e  c o u r t s  w i l l  h a s t e n  r e s o l u t i o n  o f  t h e  i s s u e .

7. L a s t l y ,  l e t  u s  n o t  h e a r  a s i n g l e  l e g i s l a t o r  s t a t e  " I ' m  v o t i n g  f o r  t h e  

r e s o l u t i o n  t o  a m e n d  t h e  C o n s t i t u t i o n  in o r d e r  to l e t  t h e  v o t e r s  d e c i d e . "

If a n y  l e g i s l a t o r  c a n ' t  d o  b e t t e r  t h a n  t h a t - - r e s i g n  a n d  g o  h o m e  n o w !

R o b e r t  A. R a u s c h  

P . O .  B o x  3 2 6 6 2  

J u n e a u ,  A l a s k a  9 9 8 0 3

7 8 9 - 3 7 6 6



A CONSTITUTIONAL AMENDMENT ESTABLISHING 
A SUBSISTENCE PRIORITY FOR RURAL ALASKANS

Position paper prepared by 
Alaska Department of Fish and Game

and
Alaska Department of Law 

March 7, 1990

I. The problem

On December 22, 1989, the Alaska supreme Court issued a
decision in McDowell v. state that the rural preference in the 
state subsistence law was unconstitutional. This ruling makes it 
constitutionally impossible jr Alaska to enact a law consistent 
with Title VIII of the Alaska National Interest Lands Conservation 
Act (ANILCA). That section makes federal officials responsible for 
providing a preference for subsistence uses of fish and wildlife 
by rural residents on federal public lands unless, in laws of 
general applicability, the state provides for such uses.

Without a solution to the problem created by the McDowell 
decision, management of fish and wildlife will be conducted both 
by the federal and the state governments. This will undoubtedly 
lead to conflicts over the allowable.uses of fish and wildlife and 
take many of the decisions out of the hands of Alaskans and give 
them to the federal government. The state was granted a stay by 
the Supreme Court until July 1 with respect to existing regulations 
only.

II. Objectives to be achieved in any solution

We believe that any solution must meet the following 
o b j e c t i v e s :

The state must retain its traditional role as manager of the 
fish and wildlife resources in Alaska in order to ensure the
continued health and viability of those resources, as well as to 
make sure management of the resources is responsive to the needs 
of Alaskans.

There should be a priority for subsistence uses of fish and 
wildlife b y  those Alaskans who most rely on such uses, the
majority of whoa live in rural areas of the state.

The greatest certainty and predictability must be given to all 
fish and wildlife users, requiring that potential management
conflicts between state and federal management agencies be
minimized.
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III. Re vie* process

In the two months since the ruling, the administration has 
received comments from a wide range of interested and affected 
Alaskans, reviewed a number of recommended solutions, and met with 
a variety of user groups including Alaska Native organizations, 
commercial fishing organizations, and sportsmen and outdoor groups. 
Since allocation of Alaska's fish and wildlife resources touches 
nearly everyone in the state, the administration has kept an open 
mind in reviewing all proposed solutions. For that reason, a great 
deal of time has been spent in reviewing the legal parameters of 
the court ruling and all such proposals.

I V . l o u b  suggested

* Ask the Alaska Supreme court to reconsider its decision in 
M c D o w e l l .

The state requested a rehearing of the m p r e m e  court's 
decision, arguing that the court overlooked or misconceived several 
legal principles and material facts. That request for rehearing 
has been denied.

* Amend the Alaska Constitution to authorize a subsistence 
priority for rural r e s i d e n t .

Since this is the preferred option chosen by Governor cowper, 
it will be discussed in more detail in sections V and VI of this 
paper.

* Amend ANILCA to eliminate the federal subsistence priority 
for rural residents.

The administration rejected this approach primarily because 
it does not have the support of either the Alaska Congressional 
delegation or the Alaska Native community, both of which would be 
essential for any amendment to pass Congress. ANILCA was crafted 
as a compromise which balanced \ number of competing interests. 
Amending it would require an at; 'ment among the state, the Alaska 
Native community, and the Al ongressional delegation at the
very minimum. In addition, e 1978 subsistence statute,
throughout the ANILCA l e g i s l a t e .  ptucess, in the 1982 statewide 
ballot referendum, and in the 1986 subsistence statute the state 
has continually supported a subsistence priority for rural 
res i d e n t s .

* Amend ANILCA to preempt state law as necessary to grant 
rural residents a subsistence priority statewide.



Under this scenario, we would ask- Congress to apply the 
supremacy clause and require the state to give rural residents a 
subsistence priority statewide., despite the constitutional problems 
addressed by the Alaska Supreme Court in M c D o w e l l . Because of 
state sovereignty principles, this was not considered to be an 
option that the state should willingly support. Without state 
support, it is probably not politically attainable.

* Amend state law to provide a subsistence priority to state 
residents most dependent 'on fish and wildlife, as determined 
through some kind of Individualized permitting system, and then 
amend ANILCA to conform to the state law.

This option was initially suggested by Governor cowper early 
in the debate on how to resolve the dilemma posed by the supreme 
court's ruling. State officials went to great lengths to attempt 
to develop a system that would be consistent with the state 
constitution. The tentative proposal was for a three-member 
Subsistence Commission with powers and authorities similar to the 
Commercial Fisheries Entry commission to determine who was a 
"subsistence user," using a set of criteria for making those 
determinations. This option was eventually rejected because 1) it 
would be extremely burdensome and Intrusive on those Alaskans it 
was intended to protect; 2) it would create a large, cumbersome 
bureaucracy wiLh a cost of many millions oJ dollars a year; 3) it 
was estimated that at least 100,000 individual determinations would 
need to be made, all of them subject to appeals and litigation; 4 ) 
it would require a minimum of three to four years to establish such 
a system and make the initial determinations; and 5) there was a 
serious question whether such a system would be consistent with the 
Alaska constitution as interpreted in M c D o w e l l .

In addition, this approach would still result in state law 
being inconsistent with the subsistence preference provisions of 
ANILCA, in the absence of an amendment to ANILCA, already 
determined to be unattainable. This would create an unacceptable 
risk of a federal takeover of fish and wildlife management.

* Interpret section 804 of ANILCA as preempting state law on 
federal lands (as those may ultimately be defined by the courts), 
with Implementation carried out by state officials.

State and federal attorneys agree that Congress intended the 
ANILCA subsistence priority for rural residents to apply on federal 
lands and to preempt conflicting state laws. A legal argument can 
be made that, under the supremacy clause of the United States 
Constitution, state officials can implement the ANILCA subsistence 
priority b y  rural residents on federal lands directly under ANILCA. 
On the other hand, it can be argued that state officials arc bound 
b y  the state constitution and cannot implement a conflicting 
federal law.



Another uncertainty is the geographic scope of the ANILCA 
preference. "Public lands" are defined as "land situated in Alaska 
which, after the date of enactment of this Act, are Federal lands, 
except [valid state and Native corporation selections)." "Federal 
land" is defined as "lands the title to which is in the United 
States after the date of enactment of this Act." "Land" is defined 
as "lands, waters, and interests therein."

The possible geographic scope of the ANILJA preference under 
these definitions ranges from "narrow" (wildlife only when they are 
physically present on federal land, and flsh only when in non- 
navigable waters on federal land) to "broad" (wildlife throughout 
their migratory range, even when not on federal land, and fish 
wherever they are in any waters of the state, including the 
territorial s e a ) .

This option is not the preferred option for reasons in 
addition to the uncertainty over the geographical scope of ANILCA. 
Since the state would be acting under federal, as opposed to state, 
authority there would undoubtedly be litigation challenging the 
ability of the state to proceed directly under ANILCA. The more 
direct avenue is to amend the state constitution to allow state 
agencies to act directly under state law. However, the preemption 
option may provide a fallback position if the constitutional 
amendment fails.

* Seek cooperative agreements with the Secretaries of Interior 
and Agriculture under which the ANILCA priority would be imple­
mented by them, perhaps only through closure authority to avoid 
dual management of the resource.

It is clear that a failure by the state to give rural 
residents a subsistence priority, something which McDowell now says 
is impossible under the state constitution, would result in a 
federal takeover of fish and game management for subsistence uses 
on federal public lands. The Secretary of the Interior has made 
it clear he wishes to see the state resolve this issue in order to 
bring us into compliance with the provisions of ANILCA. One former 
Interior Department official believes that the secretaries' 
authorities to implement a subsistence priority for rural residents 
on federal lands is limited under ANILCA to their authority to 
close the lands to the taking of fish and wildlife until the 
priority is satisfied. However, current Department of the Interior 
officials have also made it clear that they believe their authority 
to be much more expansive than mere closure authority.

This is an option that, of necessity, is being discussed with 
federal officials both for the time period between July 1 and the 
effective date of a constitutional amendment, and in the event an 
amendment does not pass the Legislature or the voters. Because it



easily could result in a federal takeover of fish and wildlife 
management however, it is not the preferred option.

* Use current management tools —  seasons, bag limits, same- 
day (or even two-day) airborne prohibitions, etc. —  creatively to 
benefit those most dependent on flsh and wildlife.

Some people point to the fact that prior to tne state's 1978 
statute giving subsistence uses a priority, the Boards of Fisheries 
and Game had the authority to provide for subsistence uses using 
the traditional regulatory tools *>f methods and means. They argue 
that in order to make the state approach consistent with ANILCA, 
these traditional regulatory tools could be employed to explicitly 
favor rural residents. Any direct attempt by the boards to 
implement such a priority through regulations would be subject to 
the same constitutional challenge as the rural preference struck 
down in M c D o w e l l . In addition, ANILCA only stays the federal 
responsibility for providing the subsistence priority b y  rural 
residents on federal lands if the state has, in laws of general 
applicability, the same definition of and priority for subsistence 
as the federal law. Simply using traditional management tools 
would not satisfy that requirement of ANILCA, again running the 
risk of a federal takeover.

* challenge the ANILCA subsistence priority for rural
residents and/or Congress' power to require such a priority on 
constitutional grounds.

The administration does not support this option primarily 
because we support the rural subsistence preference contained in 
ANILCA and believe an attempt to challenge that priority is not 
warranted. Such a challenge would probably be based on the grounds 
that the ANILCA priority violates 1) equal protection, applicable 
to federal statutes under the due process clause of the Fifth
Amendment to the United States Constitution, and 2) the statehood
compact. With respect to the first argument, the federal constitu­
tion has a much more deferential equal protection test than the 
Alaska Constitution, and the state is not considered to have very 
strong legal arguments. With respect to the second argument, a 
unanimous United States supreme Court ruled in 1976 that the 
federal government has the constitutional authority to regulate 
flsh and wildlife on federal lands.

* Amend the Alaska Constitution to authorize a subsistence 
priority for Alaska Natives.

Although many of the rural residents who most rely on fish and 
wildlife for their economic and cultural well-being are Alaska 
Natives, there are also many non-Native rural residents who depend 
on the same flsh and wildlife. The administration does not support
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a Native only preference. Further, such*a priority would not be 
consistent with ANILCA.

* Amend ANILCA to authorize a subsistence preference for 
Alaska Natives.

The same position as above applies to this option.

V. The adm i n i s t r a t i o n 1s preferred approach

In M c D o w e l l , the Alaska Supreme court struck down the state's 
subsistence priority for rural residents because it violated 
article VIII of the Alaska Constitution. It did not rely on any 
provisions of the federal constitution in striking down the 
subsistence priority for rural residents. Accordingly, the Alaska 
Constitution can be amended to make constitutional the subsistence 
priority by rural residents struck down in M c D o w e l l ♦

Amending the state constitution is the cleanest way to allow 
the state to again be consistent with ANILCA and provide a 
subsistence priority b y  rural residents. Such an amendment would 
ensure that the state would retain management of flsh and wildlife 
on federal land, a goal which played a major role in the statehood 
movement. In addition, it would permit the state to ensure that 
rural residents most reliant on flsh and wildlife have the 
necessary opportunities to take those resources when needed. The 
state has attempted to do so for more than 10 years now, only to 
be stymied b y  one court decision after another. By authorising a 
subsistence priority for rural residents in the Alaska Constitu­
tion, the state would have clear authority to finally implement 
what has been state policy for more than a decade.

V I . Further Discussion and Considerations

A. The amendment and its effect.

The governor has proposed a constitutional amendment 
which would authorize the limitation of subsistence uses of fish 
and wildlife to rural residents. Such uses already can be the 
s*:bject of a priority under the current article VIII, section 4, 
which authorizes "preferences among beneficial uses." The proposed 
section 19 would be added to article VIII, and would read:

Nothing in this constitution prohibits the 
Legislature from limiting the taking of fish and 
wildlife for subsistence uses to rural residents, 
and from providing for the allocation of that taking 
among rural residents on the b a6ls of local or 
community residents, availability of alternative 
resources, and customary and direct dependence on



a fish or game population as the mainstay of 
livelihood.

The wording of the proposed resolution makes clear that:

The intent of the amendment proposed by this 
resolution is to validate, ratify, and reinstate any 
provisions of [the 1986 state subsistence law] and 
of any regulations adopted [thereunder], which 
otherwise might have to be declared invalid under 
the Alaska supreme Court's decision in McDowell v. 
S t a t e , 785 P.2d 1 (Alaska 1989), and to explicitly 
reverse the effect of the McDowell decision as to 
those provisions and regulations.

If this resolution passes the Legislature and in the November 
general election, the state would be authorized to have legislation 
consistent with ANILCA and the legislation which was enacted in 
1986 would be validated retroactively, rather than requiring 
reenactment. The principle of retroactive validation is accepted 
in caselaw from other jurisdictions, and has been noted by the 
Alaska supreme Court in Matthews v. Q u i n t o n , 362 P.2d 932, 938 
(Alaska 1961).

B. What happens between July 1 and the general election?

If this resolution passes the Legislature, the state 
could ask the Alaska supreme Court for an extension of the stay in 
McDowell until after the November general election results were 
certified. The justification for the request would be that, if the 
amendment does pass in the general election, the disruptions and 
start-up costs for a contingency plan which would only be effective 
from July 1 through the general election would not be in the best 
interests of the state.

The court may not be receptive to such a request, since 
in a February 26, 1990, order denying a request that the current 
stay be vacated, the court stated:

The stay entered on January 5, 1990, will
expire on the close of business July 1, 1990.
Extensions to the stay will not be granted.

The court may have been indicating that the state must face 
up to the consequences of the M c D o w e l l decision. The comment, 
however, was made in a context in which no party had asked for an 
extension of the stay. It is possible that if a constitutional 
amendment did pass the Legislature, the court might consider an 
extension. At the same time, we cannot roly on an extension of 
the stay. Thus, a contingency plan will have to be developed which 
would apply from July 1 until after the November election, in the



event the stay were not continued. .-The state is currently 
participating in the federal contingency planning process.

C. The amendment's relationship to the Kenaitze problem.

The proposed amendment only attempts to resolve the 
problem created by the supreme court's decision in M c D o w e l l , which 
conclusively precludes the state from having a law that is 
consistent with the definition of and priority for subsistence uses 
in ANILCA. This imminently threatens the unified management so 
necessary for the welfare of the fish and wildlife in Alaska and 
for those who use those resources. The proposed amendment does 
not attempt to address other subsistence issues, such as the 
inconsistency of the state's definition of "rural" and congress's 
use of that term in ANILCA, as identified by the ninth circuit 
court of appeals in Kenaitze Indian Tribe v. state, 860 F.2d 312 
(9th Cir. 1988).

In that case, the court held that the state's current 
definition of "rural area" found in AS 16.05.940(25) is not 
consistent with the use of the term "rural" in ANILCA. The state 
had defined "rural area" as:

a community or area of the state in which the 
noncommercial, customary, and traditional use of 
fish or game for personal or family consumption is 
a principal characteristic of the economy of the 
community or area.

The ninth circuit concluded that focusing on the economy 
of the community or area was not consistent with Congress's intent. 
It based its view on what it considered the "common sense" meaning 
of "rural" as being connected to population levels and densities. 
If the proposed constitutional amendment passes, it would not 
resolve the "rural" issue; unless the proposed constitutional 
amendment passes, however, the state cannot even attempt to achieve 
consistency between its definition of "rural" and the federal one.

Even if the McDowell decision had not been issued, it 
would still be premature to consider changing state law to define 
"rural" in a way which would be consistent with ANILCA. Although 
the ninth circuit said the state definition was not consistent, it 
did not say what the term "rural" in ANILCA meant, and gave the 
state no clear guidance as to how the state definition should be 
amended to make it consistent with ANILCA. The meaning of "rural" 
in the federal law is currently the subject of federal district 
court proceedings in the Kenaitze case. Until that litigation 
provides more guidance as to what would be consistent with ANILCA, 
it would be inappropriate to try to amend state law to match the 
federal law. At this point, of course, the state does not even



I I

have the authority to define subsistence- in terms of rural resi­
dents, quite apart from refining the "rural" definition.

If this constitutional amendment passes, the state will 
in the meanwhile have gathered more information about the scope of 
the term "rural" in ANILCA through the federal district court case. 
A reasoned decision can then be made whether the best course is to 
repeal the state definition, replace the state definition with 
another definition, or attempt to amend ANILCA to reflect the state 
definition in the federal law.

D. Severability.

If the constitutional amendment validating the 1986 
subsistence law does not pass, the ANILCA standards will apply to 
federal land in the state. However, what the rules would be for 
state and private lands depends on the question of severability.

Under M c D o w e l l , the limitation of the subsistence 
priority to only rural residents in the 1986 state law is invalid 
on state and private lands. However, the court did not decide 
whether the remainder of the 1986 law, including the priority of 
subsistence uses over other uses, is also invalid.

The basic question is whether the Legislature would have 
intended the subsistence mandate and priority to remain in effect 
if the class of subsistence users included all Alaskans. In that 
event, hunting b y  nonresidents and sport and commercial fishing 
would have to be eliminated before subsistence uses (open to all 
Alaskans) on any fish stock or game population could be cut back. 
(The subsistence uses would be subject to reasonable regulation, 
however, without requiring other uses be eliminated.)

If the Legislature intended that the rest of the law fall 
if the rural limitation were Invalid, then the boards would not be 
required to authorize subsistence fishing and hunting (open to all 
Alaskans), and would not be required to give it a priority. The 
boards could in their discretion, however, authorize subsistence 
uses and give these uses (as opposed to users) a priority, In any 
given situation.

This question will probably be presented to the superior 
court when the case returns there from the supreme court.
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a i _ a s K a  P E D B R a f c o n  
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411 W. 4th Avenue, Suite 301 • Anchorage, Alaska 99501 • Phone (907) 274-3611

FEDERAL/STATE OPTIONS

The f o l l o w i n g  i s  an o u t l i n e  o f  t h e  m a j o r  l e g a l  o p t i o n s  
w h ic h  h a ve  b e e n  s u g g e s t e d  t o  d a t e  f o r  s o l v i n g  t h e  c u r r e n t  
s u b s i s t e n c e  p r o b le m  i n  A l a s k a ,  b e g i n n i n g  w i t h  an  h i s t o r i c a l  
r e v i e w  o f  how we g o t  h e r e .

I .  CHRONOLOGY OF EVENTS LEADING TO MeDOWELL V, STATE :

1960 - The F e d e r a l  g o v e r n m e n t  t r a n s f e r r e d  a u t h o r i t y  f o r  
m anagemen t o f  f i s h  and  game i n  A l a s k a  t o  t h e  new S t a t e  
g o v e r n m e n t .

1971 - The A l a s k a  N a t i v e  C l a im s  S e t t l e m e n t  A c t  (ANCSA) 
e x t i n g u i s h e d  a b o r i g i n a l  h u n t i n g  a nd  f i s h i n g  r i g h t s .  No la w  
was e n a c t e d  on  p r o t e c t i o n  o f  s u b s i s t e n c e ,  b u t  t h e  C o n f e r e n c e  
R e p o r t  s t a t e d  N a t i v e  s u b s i s t e n c e  a nd  s u b s i s t e n c e  l a n d s  w o u ld  
be p r o t e c t e d  b y  t h e  S t a t e  o f  A l a s k a  and D e p a r tm e n t  o f  
I n t e r i o r .

1978 - The S t a t e  s u b s i s t e n c e  l a w  c r e a t e d  a p r i o r i t y  f o r  
s u b s i s t e n c e  o v e r  a l l  o t h e r  f i s h  a n d  game u s e s .  I t  d i d  n o t  
d e f i n e  s u b s i s t e n c e  u s e r s  ( e . g . ,  a s  " r u r a l  r e s i d e n t s , "  
" N a t i v e s , "  o r  o t h e r ) .

1980 - The A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  C o n s e r v a t i o n  A c t  
(AN ILCA )  r e q u i r e d  a s u b s i s t e n c e  p r i o r i t y  f o r  r u r a l  r e s i d e n t s  
on  F e d e r a l  " p u b l i c  l a n d s . "  I t  a l s o  s a i d  t h e  S t a t e  o f  A l a s k a  
c o u l d  manage f i s h  and  game on  a l l  l a n d s  i f  i t  e n a c t e d  a la w  
g r a n t i n g  a s u b s i s t e n c e  p r i o r i t y  t o  r u r a l  r e s i d e n t s ,  i n  
c o m p l i a n c e  w i t h  AN ILCA .

1982 - The F e d e r a l  g o v e rn m e n t  s a i d  t h e  S t a t e  was i n  
c o m p l i a n c e  w i t h  AN ILCA , a f t e r  t h e  B o a rd s  o f  F i s h e r i e s  and  
Game a d o p te d  r e g u l a t i o n s  c r e a t i n g  a r u r a l  s u b s i s t e n c e  
p r i o r i t y .

1982 - B a l l o t  P r o p o s i t i o n  7 t o  r e p e a l  t h e  S t a t e ' s  
s u b s i s t e n c e  p r i o r i t y  was r e j e c t e d  b y  v o t e r s .

1985 - The M a d is o n  d e c i s i o n  was i s s u e d  b y  t h e  S t a t e  S up rem e 
C o u r t  w h ic h  r u l e d  t h a t  t h e  1978 S t a t e  la w  d i d  n o t  
s p e c i f i c a l l y  a l l o w  t h e  B o a rd s  t o  g r a n t  a s u b s i s t e n c e  
p r i o r i t y  t o  r u r a l  r e s i d e n t s .

In tegrity • Pride in Heritage • Progross
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1986 - The S t a t e  s u b s i s t e n c e  l a w  (1978) was amended b y  t h e  
L e g i s l a t u r e  t o  g i v e  a s p e c i f i c  s u b s i s t e n c e  p r i o r i t y  t o  r u r a l  
r e s i d e n t s .

1989 - The K e n a i t z e  d e c i s i o n  was i s s u e d  b y  t h e  F e d e r a l  
a p p e a l s  c o u r t  w h ic h  s a i d  t h e  S t a t e ' s  d e f i n i t i o n  o f  " r u r a l "  
( t h e  e c o n om ic  n a t u r e  o f  t h e  c om m u n i t y )  was n o t  c o n s i s t e n t  
w i t h  t h a t  o f  AN ILCA ( t h e  p o p u l a t i o n  o f  t h e  c o m m u n i t y ) .

I I .  McDOWELL v .  STATE DEC IS ION

On D ecem be r 22 , 1989 , t h e  S t a t e  S up rem e  C o u r t  r u l e d  
t h a t  t h e  S t a t e  la w  ( 19 78 , amended i n  1986) g r a n t i n g  a 
s u b s i s t e n c e  p r i o r i t y  b a s e d  s o l e l y  o n  r e s i d e n c y  i s  
u n c o n s t i t u t i o n a l  u n d e r  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .

The im p a c t  o f  t h i s  d e c i s i o n  i s  c l e a r :  S t a t e  la w  i s  now
o u t  o f  c o m p l i a n c e  w i t h  AN ILCA . The  f o r m e r  r u l e s  r e m a in  i n
e f f e c t  u n t i l  J u l y  1 ,  1990 , a s  a r e s u l t  o f  t h e  Sup rem e 
C o u r t ' s  s t a y .  A f t e r  t h a t ,  i f  t h e r e  i s  no S t a t e  a n d / o r  
F e d e r a l  s o l u t i o n ,  " d u a l  m anagem en t"  w i l l  o c c u r :  t h e  F e d e r a l
g o v e r n m e n t  w i l l  t a k e  o v e r  m anagem en t o f  f i s h  a n d  game on  i t s  
" p u b l i c  l a n d s "  (more t h a n  60 p e r c e n t  o f  l a n d s  i n  A l a s k a ) ,  
w h i l e  t h e  S t a t e  w i l l  r e t a i n  m anagem en t o n  S t a t e  and  p r i v a t e  
l a n d s  ( i n c l u d i n g  N a t i v e  c o r p o r a t i o n  l a n d s ) .

I I I .  LEGAL AND PO L IT IC A L  OPTIONS FOR SOLUTION

O v e r  a l l ,  t h e r e  a r e  f o u r  k i n d s  o f  c h o i c e s :  t o  amend
t h e  S t a t e  C o n s t i t u t i o n ,  t o  amend AN ILC A , t o  amend b o t h  t h e  
S t a t e  C o n s t i t u t i o n  a n d  A LCA, o r  t o  d o  n o t h i n g .

A. AMEND THE STATE CONST ITUT ION .

P r o c e s s : The A la s k a  L e g i s l a t u r e  m u s t  p a s s  an  am endm en t
r e s o l u t i o n  b y  2/3 v o t e  o f  b o t h  h o u s e s  ( a t  l e a s t  27
R e p r e s e n t a t i v e s  a nd  14 S e n a t o r s ) .  The  am endm en t m i s t  
t h e n  be a p p r o v e d  b y  a m a j o r i t y  o f  v o t e r s  i n  t h e  G e n e r a l  
E l e c t i o n  on  N ovem be r 6.

S u b s t a n c e : A t  l e a s t  tw o  m a j o r  o p t i o n s  h a v e  b een
m e n t io n e d  t o  d a t e .

1 . Amend t h e  S t a t e  C o n s t i t u t i o n  t o  a l l o w  t h e
L e g i s l a t u r e  t o  a d o p t  a la w  g i v i n g  a s u b s i s t e n c e  
p r i o r i t y  t o  r u r a l  r e s i d e n t s ,  t h u s  c o m p l y i n g  w i t h  
AN ILCA .

Ad v a n t a g e : This option would leave the current system
in place. The State of Alaska could continue to manage 
fish and game on all lands. This option requires no 
amendment to ANILCA.
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D is a d v a n t a g e : T h i s  o p t i o n  s t i l l  r e q u i r e s  a d e f i n i t i o n
o f  " r u r a l "  (K e n a i t z e  d e c i s i o n ) . The d e f i n i t i o n  c h o s e n  
by t h e  F e d e r a l  D i s t r i c t  C o u r t  m i g h t  e x c l u d e  some N a t i v e  
c o m m u n i t i e s  f r o m  t h e  s u b s i s t e n c e  p r i o r i t y  ( p a r t i c u l a r l y  
t h e  K e n a i P e n i n s u l a ,  S o u t h e a s t  A l a s k a  and  p e r h a p s  some 
r e g i o n a l  c e n t e r s ) .

2. Amend t h e  S t a t e  C o n s t i t u t i o n  t o  a l l o w  t h e  S t a t e  t o  
r e t a i n  f i s h  and  game m anagem en t o n  a l l  l a n d s  b y  
p e r m i t t i n g  t h e  L e g i s l a t u r e  t o  a d o p t  la w s  
c o n s i s t e n t  w i t h  v a l i d  F e d e r a l  l a w  (A N ILC A ) .

A d v a n t a g e : T h i s  o p t i o n  h o l d s  g r e a t e r  a p p e a l  f o r  A l a s k a
l e g i s l a t o r s  and  v o t e r s ,  s t r e s s i n g  S t a t e  m anagem en t 
r a t h e r  t h a n  a l l o c a t i o n  p r i o r i t i e s .  I t  a l s o  l e a v e s  t h e  
c u r r e n t  s y s te m  o f  m anagem en t i n  p l a c e  u n d e r  t h e  S t a t e ,  
w h i l e  r e q u i r i n g  no am endm en t t o  AN ILCA .

D i s a d v a n t a g e : T h i s  o p t i o n  s t i l l  r e q u i r e s  a d e f i n i t i o n
o f  " r u r a l . "

B. AMEND THE STATE. CONSTITUTION AND AN ILCA TO AGRFE.

P r o c e s s : The A la s k a  L e g i s l a t u r e  m u s t  p a s s  an  am endm en t
r e s o l u t i o n  b y  a 2/3 v o t e  o f  b o t h  h o u s e s  ( a t  l e a s t  14 
s e n a t o r s  and 27 r e p r e s e n t a t i v e s ) .  The amendmen t m u s t 
t h e n  be a p p ro v e d  b y  a m a j o r i t y  o f  v o t e r s  i n  t h e  G e n e r a l  
E l e c t i o n  on  N ovembe r 6. The U .S . C o n g re s s  ( b o t h  t h e  
House o f  R e p r e s e n t a t i v e s  a n d  S e n a te )  m u s t  t h e n  a d o p t  an  
amendment t o  AN ILCA , a n d  t h i s  m u s t be  s i g n e d  b y  t h e  
P r e s i d e n t .

S u b s t a n c e : A t  l e a s t  t h r e e  m a j o r  o p t i o n s  h a v e  b e e n
m e n t io n e d  t o  d a t e .

1 . Amend t h e  S t a t e  C o n s t i t u t i o n  and  AN ILCA t o  a l l o w  a 
s u b s i s t e n c e  p r i o r i t y  f o r  A l a s k a  N a t i v e s .

A d v a n t a g e : T h i s  o p t i o n  p r o t e c t s  N a t i v e s '  s u b s i s t e n c e
r i g h t s  s t a t e w i d e  and i n c l u d e s  a l l  N a t i v e s  r e s i d e n t  i n  
A l a s k a .  I t  d o e s  n o t  r e q u i r e  t h a t  " r u r a l "  be d e f i n e d .

D i s a d v a n t a g e : T h i s  o p t i o n  e x c l u d e s  n o n - N a t i v e  r u r a l
p e o p le  who d e pend  on  s u b s i s t e n c e  (many o f  whom a r e  
members o f  N a t i v e  f a m i l i e s ) .  T h i s  may be s e e n  b y  
l e g i s l a t o r s  and v o t e r s  a s  a r a c i a l  d i s t i n c t i o n .

2. Amend t h e  S t a t e  C o n s t i t u t i o n  and  AN ILCA t o  a l l o w  a 
s u b s i s t e n c e  p r i o r i t y  f o r  N a t i v e s  a n d  r u r a l  
r e s i d e n t s .

Advantage: This option protects both Native
subsistence rights statewide and the interests of other 
rural residents who depend on subsistence.
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D i s a d v a n t a g e : T h i s  o p t i o n  may be s e e n  b y  l e g i s l a t o r s
and  v o t e r s  as  a p a r t l y  r a c i a l  d i s t i n c t i o n .  I t  s t i l l  
r e q u i r e s  a d e f i n i t i o n  o f  " r u r a l . "

3. Amend t h e  S t a t e  C o n s t i t u t i o n  and AN ILCA t o  a l l o w  a 
s u b s i s t e n c e  p r i o r i t y  f o r  r u r a l  r e s i d e n t s  and  
members o f  i d e n t i f i a b l e  g r o u p s  w i t h  c u l t u r e s  and 
t r a d i t i o n s  o f  s u b s i s t e n c e  u s e .

A d v a n t a g e : T h i s  o p t i o n  w o u ld  p r o b a b l y  p r o t e c t  b o t h
N a t i v e  a nd  n o n - N a t i v e  r u r a l  s u b s i s t e n c e  r i g h t s .

D i s a d v a n t a g e : " C u l t u r e s  and  t r a d i t i o n s "  m ig h t  be
i n t e r p r e t e d  i n  w ays w h ic h  h a rm  N a t i v e  i n t e r e s t s .  T h i s  
o p t i o n  may s t i l l  be  s e e n  b y  l e g i s l a t o r s  and  v o t e r s  a s  a 
de f a c t o  r a c i a l  d i s t i n c t i o n .  I t  s t i l l  r e q u i r e s  a 
d e f i n i t i o n  o f  " r u r a l . "

C. AMEND AN ILC A .

P r o c e s s : The U .S . C o n g r e s s  ( b o t h  t h e  House and  S e n a te )
m us t a d o p t  an amendmen t t o  AN ILCA , a n d  t h i s  m u s t  be 
s i g n e d  b y  t h e  P r e s i d e n t .

S u b s t a n c e : A t  l e a s t  tw o  m a j o r  o p t i o n s  h a v e  b e e n
m e n t i o n e d  t o  d a t e .

1 . Amend AN ILCA t o  c o n f o rm  t o  t h e  S t a t e  C o n s t i t u t i o n ,  
( e . g . ,  p e r m i t  s y s t e m  o r  o t h e r  c r i t e r i a ) .
NOTE: T h i s  w o u ld  r e q u i r e  t h a t  a new S t a t e  la w
im p l e m e n t i n g  t h i s  s y s t e m  be a d o p t e d  b y  t h e  
L e g i s l a t u r e  and  s i g n e d  b y  t h e  G o v e r n o r .

A d v a n t a g e : Some u r b a n  s u b s i s t e n c e  u s e r s ,  s u c h  as u r b a n
N a t i v e s ,  m i g h t  q u a l i f y .

P i s a d v a n t a g e : T h i s  o p t i o n  i s  n o t  c e r t a i n  t o  s a t i s f y
t h e  S t a t e  Sup reme C o u r t ' s  s t a n d a r d s  o f  
c o n s t i t u t i o n a l i t y .  I t  m i g h t  a l s o  d i v i d e  v i l l a g e s  a nd  
N a t i v e  f a m i l i e s ,  a c c o r d i n g  t o  t h e  p e r m i t  c r i t e r i a  
c h o s e n .  I t  w o u ld  be e x p e n s i v e ,  c r e a t i n g  a l a r g e  new 
b u r e a u c r a c y  and much p a p e r w o r k .

2. Amend AN ILCA t o  p r e - e m p t  S t a t e  l a w ,  r e q u i r i n g  a 
s u b s i s t e n c e  p r i o r i t y  f o r  p a r t i c u l a r  g r o u p s  
( c u r r e n t l y  r u r a l  r e s i d e n t s )  o n  a l l  l a n d s  i n
A l a s k a .  (NOTE: T h i s  m i g h t  be managed d i r e c t l y  b y
F e d e r a l  a g e n c i e s  o r  im p o s e d  b y  C o n g re s s  on
im p le m e n t i n g  S t a t e  a g e n c i e s . )

A d v a n t a g e : This option unifies all fish and game
management in Alaska under Federal law.
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D i s a d v a n t a g e : P o l i t i c a l l y ,  i t  i s  v e r y  d i f f i c u l t  t o
a c h i e v e ,  p a r t i c u l a r l y  w i t h o u t  t h e  a g r e e m e n t  o f  t h e
S t a t e  and  t h e  A la s k a  C o n g r e s s i o n a l  D e l e g a t i o n .

D. DO NOTHING.

On J u l y  1 ,  1990 , t h e  F e d e r a l  g o v e r n m e n t  ( S e c r e t a r i e s  o f  
I n t e r i o r  and  A g r i c u l t u r e ,  w i t h  t h e  U .S . F i s h  and  W i l d l i f e  
S e r v i c e  as l e a d )  w i l l  t a k e  o v e r  m anagem en t o f  f i s h  a nd  game 
on i t s  " p u b l i c  l a n d s , "  w h i l e  t h e  S t a t e  o f  A l a s k a  w i l l  h a v e  
f i s h  and  game managemen t o n  t h e  r e m a i n i n g  S t a t e  a nd  p r i v a t e  
l a n d s .

U n r e s o l v e d  I s s u e s :

1 .  W i l l  t h e  F e d e r a l  g o v e r n m e n t  manage f i s h  and  game 
o n  i t s  " p u b l i c  l a n d s "  d i r e c t l y  ( t h r o u g h  t h e  
F e d e r a l  a g e n c ie s )  o r  i n d i r e c t l y  ( b y  im p o s i n g  
F e d e r a l  s u b s i s t e n c e  p r i o r i t y  f o r  r u r a l  r e s i d e n t s  
o n  S t a t e  a g e n c ie s ) ?

2. W i l l  F e d e r a l  j u r i s d i c t i o n  i n c l u d e  o n l y  f e d e r a l l y -  
owned " p u b l i c  l a n d s , "  o r  m o re  t h a n  c h a t?  W i l l  
F e d e r a l  j u r i s d i c t i o n  r e a c h  o u t  f o r  m i g r a t o r y  
s a lm o n  i n  n a v i g a b l e  w a t e r s  o r  m i g r a t i n g  a n im a l s  on  
a n y  l a n d s ,  i n  o r d e r  t o  a v o i d  m anagem en t cha o s?

3. W i l l  t h e  S t a t e  a nd  F e d e r a l  m anagem en t s y s te m s  h a v e  
v e r y  d i f f e r e n t  r e g u l a t i o n s ,  m a k in g  i t  d i f f i c u l t  
f o r  s u b s i s t e n c e  u s e r s  t o  f o l l o w ?  W i l l  c o n f u s i o n  
an d  u n c e r t a i n t y  l e a d  t o  c o m m u n i t y  d i s r u p t i o n  
a n d / o r  m anagem en t c h a o s?

4. How w i l l  t h e  F e d e r a l  g o v e r n m e n t  d e f i n e  " r u r a l , "  
a nd  how w i l l  t h i s  im p a c t  t h e  K e n a i  P e n i n s u l a ,  
S o u t h e a s t  and  p e r h a p s  r e g i o n a l  c e n t e r s ?

5. W i l l  t h e  a c c u m u l a t i o n  o f  p r o b le m s  and  r e s e n tm e n t s  
f r o m  a d u a l  m anagem en t s y s te m  h a v e  f u r t h e r  
n e g a t i v e  im p a c t  o n  s t a t e w i d e  p o l i t i c s  and  e t h n i c  
g r o u p  r e l a t i o n s  i n  A la s k a ?  W i l l  t h e  i n c r e a s e d  
p r o b le m s  and r e s e n t s  be f o c u s e d  on  A l a s k a  N a t i v e s
a nd  t h e  U .S . C o n g r e s s ,  a n d  w i l l  t h e y  l e a d  t o  a
r e p e a l  o r  w a t e r i n g  down o f  f e d e r a l  s u b s i s t e n c e  
law?

NOTE: A f i f t h  s t r a t e g y  ( j u d i c i a l )  ha s  a l r e a d y  b e e n  t r i e d ,
w i t h o u t  s u c c e s s .  B o th  t h e  S t a t e  o f  A la s k a  and  AFN
p e t i t i o n e d  t h e  S t a t e  Sup rem e C o u r t  t o  r e h e a r  t h e  M cD ow e l1 
c a s e  and t o  r e c o n s i d e r  i t s  d e c i s i o n .  The p e t i t i o n s  w e re  
r e j e c t e d .
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AFN TESTIMONY TO STATE HOUSE RESOURCES COMMITTEE BY JU L IE  K ITKA

(APR IL 20 , 1990)

MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, LAD IES AND GENTLEMEN:

I  APPRECIATE THE OPPORTUNITY TO TEST IFY  TODAY ON THE 

ISSUE OF SUBSISTENCE. I  DO SO REPRESENTING THE BOARD OF 

DIRECTORS OF THE ALASKA FEDERATION OF NATIVES AND ITS  

CONSTITUENT ORGANIZATIONS AND COMMUNITIES. WHAT I  W ILL 

PRESENT TODAY IS  THE CONSENSUS POS IT ION OF THE STATEWIDE 

ALASKA NATIVE COMMUNITY ON THE SUBJECT OF SUBSISTENCE AND AN 

EXPLANATION OF SEVERAL SPEC IF IC  LEGAL QUESTIONS WHICH ARISE 

UNDER I T .

THE F IRST THING I  MUST TRY TO MAKE CLEAR IS  THAT 

SUBSISTENCE IS  MORE THAN A PO L IT IC A L  ISSUE. FOR NATIVE 

PEOPLE, SUBSISTENCE IS  THE FOUNDATION OF CULTURE - A SET OF 

TRAD IT IONAL PRACTICES WHICH ARTICULATE OUR RELATIONSHIP TO 

THE LAND - A HERITAGE RECEIVED FROM OUR ANCESTORS WHICH WE 

MUST PASS ON TO OUR DESCENDENTS.
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AS ALASKA NAT IVES , WE FIND OURSELVES AT A CR IT IC A L  

JUNCTURE IN  OUR CONTEMPORARY PO L IT IC A L  HISTORY. A PROFOUND 

CHALLENGE CONFRONTS US: HOW TO PROTECT OUR SUBSISTENCE

LIFESTYLES AND PRACTICES FROM THE DAMAGE WROUGHT BY THE 

RECENT ALASKA SUPREME COURT DECIS ION IN  MCDOWELL V . STATE. 

IN  THE EFFORT TO PROTECT THE CUi. JRES AND ECONOMIES OF OUR 

V ILLAGES , WE, L IK E  ALL ALASKANS, F IND  OURSELVES CAUGHT 

BETWEEN AN ILC A , WHICH GUARANTEES A RURAu PR IOR ITY FOR 

SUBSISTENCE HUNTING AND F IS H ING , AND THE ALASKA 

CONST ITUT ION , WHICH W ILL  NOT PRESENTLY ALLOW SUCH A 

PREFERENCE.

AS YOU KNOW, MR. CHAIRMAN, A WIDE VARIETY OF OP IN ION 

ABOUT WHAT SHOULD BE DONE TO SOLVE TH IS  DILEMMA HAS ARISEN 

W ITH IN  THE NAT IVE COMMUNITY DURING THE PAST FOUR MONTHS.

SOME NAT IVE PEOPLE HAVE FAVORED AMENDING BOTH THE STATE 

CONSTITUTION AND AN ILCA TO PROVIDE FOR A "NATIVE" 

SUBSISTENCE PR IO R ITY , FOR A "NATIVE-PLUS-RURAL" PR IOR ITY OR 

FOR OTHER ALTERNAT IVES . OTHER NATIVE PEOPLE HAVE ADVOCATED 

AMENDING THE STATE CONSTITUTION , E ITHER TO RE-ESTABLISH THE 

RURAL PR IOR ITY OR TO PERMIT THE LEGISLATURE TO KEEP F ISH  AND 

GAME MANAGEMENT IN  STATE HANDS BY COMPLYING WITH FEDERAL 

LAW. THERE ARE POTENTIALLY MANY VARIATIONS ON THESE MAJOR 

THEMES. BUT ONE THING IS  CERTAIN : NO ISSUE IN  RECENT

MEMORY HAS SO EFFECTIVELY GALVANIZED THE PART IC IPAT ION OF 

NAT IVE PEOPLE IN  THE PO L IT ICA L  PROCESS AS HAS THE FALL-OUT 

FROM MCDOWELL.
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AS YOU ALSO KNOW, MR. CHAIRMAN, AFN SPONSORED A 

STATEWIDE NAT IVE SUMMIT CONFERENCE ON SUBSISTENCE IN  

ANCHORAGE LAST WEEK. OUT OF THAT GATHERING, A BROAD POLICY 

CONSENSUS EMERGED. I T  CONTAINED MANY DETAILED SUB-ISSUES, 

INCLUDING THE CALL FOR A THOROUGH EVALUATION OF STATE 

SUBSISTENCE MANAGEMENT, A CONTINGENCY POS IT ION REGARDING 

FEDERAL MANAGEMENT AND SEVERAL LONG-RANGE GOALS. BUT WITH 

REGARD TO THE LEG ISLAT ION NOW PENDING BEFORE TH IS  COMMITTEE, 

THE CONFERENCE RESOLUTION WAS BR IEF AND TO THE PO INT . I T  

DIRECTED ALL  NAT IVE ORGANIZATIONS TO "ACT TO GAIN APPROVAL 

OF AN AMENDMENT TO THE CONSTITUTION OF THE STATE OF ALASKA 

THAT ALLOWS THE STATE TO EXERCISE MANAGEMENT JUR ISD ICT ION  

OVER ALL  F IS H , W ILD L IF E , PLANT AND OTHER RENEWABLE NATURAL 

RESOURCES W ITH IN  ITS  BOUNDARIES AND PROVIDES THAT THE STATE 

SHALL EXERCISE MANAGEMENT OF SUBSISTENCE RESOURCES THEREIN 

IN  ACCORDANCE WITH APPLICABLE FEDERAL LAW."

THAT IS  THE HEART OF I T .  THE STATEWIDE NATIVE 

COMMUNITY IS  NOW UNANIMOUSLY ON RECORD IN  FAVOR OF A 

CONSTITUTIONAL AMENDMENT TO KEEP F ISH  AND GAME MANAGEMENT IN  

THE HANDS OF THE STATE GOVERNMENT, IN  COMPLIANCE WITH 

FEDERAL LAW. WE DO NOT -  AND I  EMPHASIZE NOT -  WISH TO SEE 

A FEDERAL TAKEOVER AFTER JULY 1 .  SUCH A SCENARIO COULD ONLY 

BE THE RESULT OF A TRAGIC PO L IT IC A L  FA ILURE IN  ALASKA. WHAT 

NATIVES WANT IS  FOR THE LEGISLATURE AND THE PEOPLE TO F IX  

THE ISSUE HERE, TO COMPLY WITH FEDERAL LAW AND TO KEEP F ISH
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AND GAME MANAGEMENT AT HOME, IN  ALASKAN HANDS.

IN  ORDER TO ACCOMPLISH T H IS ,  A CONSTITUTIONAL AMENDMENT MUST 

BE ADOPTED BY AT LEAST 2/3 OF BOTH HOUSES BEFORE ADJOURNMENT 

AND BY A MAJORITY OF THE VOTERS ON NOVEMBER 6. THERE ARE 

SEVERAL B IL L S  CURRENTLY BEFORE TH IS  COMMITTEE WHICH 

EFFECTIVELY PERFORM THAT FUNCTION. AFTER CAREFUL LEGAL 

REVIEW, WE RECOMMEND THAT THE LANGUAGE SUGGESTED BY 

REPRESENTATIVE LYMAN HOFFMAN BECOME THE VEHICLE FOR SUCH A 

CONSTITUTIONAL AMENDMENT. WE FURTHER RECOMMEND THAT I T  BE 

INSERTED AS AN AMENDMENT TO ANY OF THE CURRENTLY PENDING 

B IL LS  WHICH THE COMMITTEE DEEMS APPROPRIATE.

WE URGE THE HOFFMAN LANGUAGE BECAUSE OF ITS  EMPHASIS ON 

ALLOWING THE LEGISLATURE TO ENACT LAWS, CONSISTENT WITH 

VAL ID  FEDERAL LAWS, WHICH W ILL  KEEP F ISH  AND GAME MANAGEMENT 

IN  STATE HANDS. I F  THAT IS  THE FUNDAMENTAL PURPOSE OF ALL 

T H IS ,  THEN THAT IS  WHAT THE VOTERS SHOULD READ IN  THE TEXT 

OF THE AMENDMENT WE ARE ASKING THEM TO APPROVE.

I  ALSO WANT TO POINT OUT THAT THE HOFFMAN LANGUAGE IS  

"PERMISSIVE" TO THE LEG ISLATURE. I T  DOES NOT BIND STATE 

GOVERNMENT TO ANY SPEC IF IC  SUBSISTENCE POLICY -  SUCH AS A 

STATED PR IOR ITY  FOR ANY GROUP. ALL  I T  PROVIDES IS  THE 

CONSTITUTIONAL AUTHORITY FOR THE LEGISLATURE TO COMPLY WITH 

FEDERAL LAW, A POWER I T  DOES NOT PRESENTLY ENJOY. AFTER 

RECEIVING SUCH AUTHORITY FROM THE VOTERS, THE LEGISLATURE 

HAS EVERY RIGHT NOT TO EXERCISE I T ,  I F  IT  SO CHOOSES. THAT
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IS  PO L IT IC S . ALL THE AMENDMENT ITS E LF  WOULD DO IS  TO CLEAR 

AWAY THE CONSTITUTIONAL OBJECTION FOUND BY THE SUPREME COURT 

IN  MCDOWELL AND TO G IVE THE LEGISLATURE A PO L IT IC A L  OPTION 

I T  CANNOT NOW CHOOSE, EVEN TO SAVE IT S  OWN CONTROL OF F ISH 

AND GAME.

SEVERAL BR IEF TECHNICAL ISSUES ON THE HOFFMAN LANGUAGE 

NEED TO BE C LAR IF IE D : F IR S T , WE HAVE RECENTLY HEARD THE

C R IT IC ISM  THAT, SINCE THE HOFFMAN LANGUAGE IS  PURPOSELY 

GENERAL IN  SCOPE, AND SINCE THE THREE SECTIONS OF ART ICLE 

V I I I  OF THE STATE CONSTITUTION WHICH THE SUPREME COURT USED 

IN  MCDOWELL TO INVAL IDATE  THE RURAL PR IOR ITY  ARE SPEC IF IC  IN  

SCOPE, A FUTURE COURT MIGHT INTERPRET THE HOFFMAN LANGUAGE 

AS NOT SPEC IF ICALLY  SUPERSEDING ANY OR ALL OF THOSE 

SECTIONS. TH IS  ARGUMENT IS  SPECIOUS. THE HOFFMAN LANGUAGE 

CAREFULLY BEGINS WITH THE WORDS "NOTHING IN  TH IS  

CONST ITUT ION ." THAT MEANS WHAT I T  SAYS. ALL ART ICLES AND 

SECTIONS WHICH THE SUPREME COURT FOUND VIOLATED IN  MCDOWELL 

ARE IN  TH IS  CONST ITUT ION , AND WE FEEL CERTAIN THAT ANY 

FUTURE COURT WOULD F IND L IKEW ISE .

A SECOND C R IT IC ISM  OF THE HOFFMAN LANGUAGE COULD BE 

THAT I T  SHOULD SAY "AN ILC A ,"  RATHER THAN "FEDERAL LAW." WE 

DISAGREE. THE USE OF THE TERM "FEDERAL LAW" PROVIDES THE 

LEGISLATURE WITH THE BROADEST POSSIBLE AUTHORITY TO ACT. I T  

ASSURES THE A B IL IT Y  OF FUTURE LEG ISLATURES, I F  THEY SO WISH, 

TO ENACT LAWS IN  COMPLIANCE WITH FUTURE FEDERAL F ISH  AND
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GAME STATUTES WHICH MIGHT OTHERWISE THREATEN A FEDERAL 

MANAGEMENT TAKEOVER. AGA IN , TH IS  DOES NOT REQUIRE THE 

LEGISLATURE TO DO SO. I T  GIVES I T  THE FREEDOM TO ACT. I F  

THE LEGISLATURE WISHES TO NARROW THE SCOPE OF ITS  PRESENT 

LEG ISLAT ION  TO ADDRESS ONLY AN ILC A , TH IS  LANGUAGE WOULD 

ALLOW I T  TO DO SO WITHOUT PUTTING UNNECESSARY L IM ITAT IONS  ON 

THE AUTHORITY OF FUTURE LEGISLATURES TO ADDRESS -  PRO OR CON 

-  FUTURE FEDERAL ENACTMENTS.

ANOTHER CONCERN WHICH MIGHT BE RAISED IS  THAT THE 

HOFFMAN LANGUAGE PROVIDES A "BLANK CHECK" TO THE FEDERAL 

GOVERNMENT TO IMPOSE FUTURE FEDERAL POLICY JUDGMENTS ON 

STATE F ISH  AND GAME MANAGEMENT. THE OBVIOUS RESPONSE IS  

THAT THE FEDERAL GOVERNMENT ALREADY HAS SUCH AUTHORITY, AS 

I T  CLEARLY EXERCISED IN  T IT L E  V I I I  OF AN ILCA . WHAT THE 

HOFFMAN AMENDMENT WOULD DO IS  TO ALLOW THE STATE TO ENACT 

LAWS WHICH KEEP F ISH  AND GAME MANAGEMENT IN  STATE HANDS. 

NOTHING IN  THE HOFFMAN LANGUAGE EITHER EXPANDS OR D IM IN ISHES 

THE LEGAL AUTHORITY OF THE UNITED STATES GOVERNMENT -  NOR 

COULD I T .

I  CANNOT OVERSTATE, MR. CHAIRMAN, THE IMPORTANCE OF 

ACTING EXPED IT IOUSLY . ADJOURNMENT OF TH IS  SESSION IS  

SCHEDULED IN  LESS THAN THREE WEEKS. SEVEN DAYS AGO THE 

UNITED STATES F ISH  AND W ILD L IFE  SERVICE PUBLISHED IN  THE 

FEDERAL REGISTER ITS  FORMAL NOTICE OF "INTENTION TO PROPOSE 

INTER IM  RULES IMPLEMENTING T IT L E  V I I I  OF THE ALASKA NATIONAL
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INTEREST LANDS CONSERVATION ACT ."  WHY? AS INTER IOR 

SECRETARY LUJAN STATED AT OUR CONFERENCE LAST WEEK, THE 

UNITED STATES DOES NOT WISH TO COME INTO ALASKA AND TAKE 

OVER F ISH  AND GAME MANAGEMENT ON FEDERAL LANDS. BUT I T  W ILL  

DO SO I F  THERE IS  NO SOLUTION AT THE STATE LEVEL BY JULY 1 .  

THE INTER IOR DEPARTMENT IS  NOW GEARING UP TO DO JUST THAT, 

AND FEDERAL LAW REQUIRES I T  TO GO THROUGH A PUBLIC 

CONSULTATION PROCESS ON INTER IM  AND PERMANENT RULE -  MAKING. 

THE DEADLINE FOR RECEIPT OF RECOMMENDATIONS AND COMMENTS AT 

INTER IOR IS  MAY 1 4 .

IN  ADD IT IO N , THE DEPARTMENT OF THE INTERIOR IN  ALASKA 

HAS BEEN AT WORK FOR ALMOST TWO MONTHS, THROUGH A SPEC IAL 

DEPARTMENTAL TASK FORCE, DRAWING UP A PLAN FOR A FEDERAL 

MANAGEMENT TAKEOVER. BECAUSE THE NAT IVE COMMUNITY IS  NOT A 

PARTY TO THAT PROCESS, I  CAN NOT TELL YOU WHAT THE PLAN W ILL  

LOOK L IK E .  BUT I  AM CONVINCED THAT THE DEPARTMENT IS  MOVING 

QUICKLY TO CARRY OUT IT S  NON-DISCRETIONARY RESPONS IB IL ITY  

UNDER FEDERAL LAW.

ONE ADD IT IONAL ISSUE , MR. CHAIRMAN, NEEDS TO BE A IRED .

AS WE HEAD TOWARDS ADJOURNMENT, THE GREAT QUESTION IN  

EVERYONE'S MIND IS  WHETHER BOTH HOUSES OF TH IS  LEGISLATURE 

W ILL  ADOPT SOME FORM OF CONSTITUTIONAL LANGUAGE TO KEEP F ISH 

AND GAME IN  ALASKAN HANDS, OR WHETHER THE BODY W ILL  TURN ITS  

BACK ON THE ISSUE AND GO HOME WITHOUT TAKING ACTION. A 

TH IRD ALTERNAT IVE , OF COURSE, IS  THAT THE LEGISLATURE MIGHT



BE PERSUADED TO ADOPT SOME FORM OF STATUTORY LANGUAGE WHICH, 

WHILE PERHAPS SAT ISFY ING  THE STATE CONSTITUTION, WOULD S T IL L  

BE OUT OF COMPLIANCE WITH FEDERAL LAW. I  URGE THE COMMITTEE 

TO SEE THAT E ITHER OF THE LAST TWO OPTIONS REPRESENTS A 

FAILURE OF PO L IT IC A L  W ILL AND W ILL  PREC IP ITATE A LONG-TERM 

CR IS IS  OF F ISH  AND GAME MANAGEMENT IN  ALASKA WHICH WE SHALL 

ALL COME TO REGRET.

THERE MAY BE, ON THE PART OF SOME LEGISLATORS, A 

CAREFULLY UNSPOKEN ASSUMPTION THAT WHAT REALLY NEEDS TO BE 

DONE -  NO MATTER HOW LONG THE EFFORT AND HOW PAINFUL THE 

COST - IS  TO FORCE THE CONGRESSIONAL OPENING OF AN ILCA IN  

ORDER TO GET R ID  OF THE RURAL SUBSISTENCE PR IOR ITY . MY 

RESPONSE TO THAT S ILENT AGENDA IS  TWO FOLD: F IR S T , THAT I T  

SHOULD NOT BE S ILE N T ; AND, SECOND, THAT I T  WON'T WORK.

ON THE QUESTION OF S ILENCE , LET ME SAY THAT ANY AGENDA 

WHICH ASSUMES THAT THE F IN A L  BLOW TO SULJISTENCE CAN ONLY BE 

DELIVERED BY PURPOSEFULLY RA IS ING  THE LEVEL OF REGULATORY 

CONFUSION, PO L IT IC A L  ANGER AND IN D IV ID U A L  PAIN IN  TH IS  STATE 

TO A POINT WHERE THE MAJORITY W ILL  BE FORCED TO TURN ON THE 

MINORITY IS  IRRESPONSIBLE. I F  TH IS  SHOULD TURN OUT TO BE 

THE COURSE WHICH THE STATE OF AIJ\SKA HONESTLY WISHES TO 

PURSUE, I T  HAS EVERY RIGHT TO DO SO. BUT I T  SHOULD SAY SO.

I T  SHOULD STEP OFF ON THAT PATH CONSCIOUSLY, KNOWING THE 

CONSEQUENCES AND SAYING THE TRUTH. NO ONE, IN  GOOD FA ITH ,

MAY KNOWINGLY ENGINEER A PO L IT IC A L  AND SOCIAL C R IS IS  AND
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L A T E R  D E S C R I B E  IT AS  H A V I N G  BE E N  U N A V O I D A B L E  O R  U N I N T E N D E D .

ON THE ISSUE OF PO L IT IC A L  F E A S IB IL IT Y ,  LET ME BE 

EQUALLY FRANK. I  TH INK I T  IS  HIGHLY UNLIKELY THAT THE 

UNITED STATES CONGRESS W ILL  OPEN AN ILCA . BUT I F  I T  DOES, I  

CAN PROMISE YOU THAT IT S  RECONSIDERATION OF TH IS  ENORMOUS 

FEDERAL STATUTE W ILL NOT BE L IM ITED  TO SUBSISTENCE. ONCE 

YOU OPEN ANY PART OF I T ,  ALL OF ITS  PROVISIONS BECOME FA IR  

GAME. SOME PEOPLE IN  ALASKA OBVIOUSLY DO NOT BELIEVE THAT, 

BUT THE PO L IT IC A L  REALITY IS  THAT THERE ARE DOZENS OF 

OUTSIDE INTERESTS (AND THE IR  ADVOCATES IN  THE CONGRESS) WHO 

W ILL  MAKE I T  COME TRUE.

AT BEST, ANY AMENDING OF AN ILCA W ILL  BE A THREE TO 

F IVE-YEAR PROCESS, DURING WHICH TIME THE FEDERAL GOVERNMENT 

W ILL  BE IN  ALASKA ANYWAY, MANAGING MOST OF OUR F ISH  AND 

GAME. EVEN I F  THE CONGRESSIONAL PROCESS STARTS WITH 

SUBSISTENCE, DOZENS OF OVERSIGHT HEARINGS, FLOOR SPEECHES, 

B IL LS  AND AMENDMENTS W ILL  EVENTUALLY REACH OUT AND TOUCH 

EVERY FEDERAL LAND USE QUESTION IN ALASKA. SENATOR STEVENS 

AND OTHER MEMBERS OF OUR CONGRESSIONAL DELEGATION HAVE 

DESCRIBED THAT SCENARIO IN  STARK LANGUAGE. HOW MUCH DOES 

ALASKA REALLY WANT TO PAY TO THE REST OF THE COUNTRY IN  

ORDER TO GET RID OF THE SUBSISTENCE PR IOR ITY? HOW LONG W IL L  

I T  TAKE? AND WHAT W ILL THE PERMANENT CONSEQUENCES BE FOR 

THE PO L IT IC A L , ECONOMIC AND SOCIAL ENVIRONMENT OF OUR STATE?
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I  HAVE CONCLUDED THAT THE REAL OUTCOME OF AMENDING 

AN ILCA W ILL  BE SO COSTLY TO THE STATE GOVERNMENT, TO THE 

STATEWIDE BUSINESS COMMUNITY AND TO THE GENERAL PUBLIC 

THAT-ONCE THEY SEE 1T-THEY W ILL  IN S IS T  THAT TH IS  PANDORA'S 

BOX REMAIN CLOSED. F ISH  AND GAME IS  GOING TO HAVE TO BE 

DEALT WITH HERE. I  URGE ALL MEMBERS OF THE LEGISLATURE TO 

RECOGNIZE THAT THE UNSPOKEN AGENDA OF TARGETING AN ILC A , 

INSTEAD OF AMENDING THE STATE CONSTITUTION, IS  A PROCESS Bv 

WHICH PO L IT IC A L  MISPERCEPTION PRODUCES BAD LAW.

IN  CLOSING MR. CHAIRMAN, I  WISH TO GO BACK TO A NAT IVE 

PERSPECTIVE ON ALL  OF T H IS .  DURING LAST WEEK'S STATEWIDE 

SUBSISTENCE CONFERENCE, ONE OF THE NATIVE ELDERS WHO SPOKE 

TO US WAS EDWARD HOPSON, AN INUP IA T  ESKIMO LEADER FROM THE 

ARCTIC SLOPE REGION. I  WANT TO QUOTE SEVERAL L INES FROM 

WHAT HE TOLD US, IN  THE HOPE THAT H IS  GOD-GIVEN ELOQUENCE 

MIGHT SUCCEED WHERE MY WORDS F A IL .

MR. HOPSON SA ID :

"WE ALL HAVE A RESPONS IB IL ITY  TO MANAGE THE RESOURCES 

AND THE ANIMALS GOD HAS PUT ON TH IS  EARTH. WE MIGHT ASK 

OURSELVES WHO ARE WE MANAGING I T  FOR. IS  TH IS  AN ISSUE OF 

WHO GETS TO TAKE THE LAST SEAL OR THE LAST CARIBOU? IS  TH IS  

AN ISSUE OF RETURNING TO A L IFESTYLE WHICH HUNTS WITH BOWS 

AND ARROWS OR L IVES  WITHOUT MODERN CONVENIENCES? OR IS  I T ,  

MORE APPROPRIATELY, AN ISSUE OF KEEPING OUR CULTURE A L IV E
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AND DYNAMIC, NOT A MUSEUM RELIC? A CULTURE IS  TO BE L IVED  

AND EXPERIENCED, NOT STUDIED AND OBSERVED.

" . . .  HUNGER KNOWS NO LAW. WHEN OUR PEOPLE ARE HUNGRY THEY 

W ILL HUNT AND F IS H . WHEN THE DUCKS FLY , WE W ILL  HARVEST 

DUCKS. WHEN THE CARIBOU COME, WE W ILL  TAKE THEM. TO DO 

LESS W ILL  MEAN THE DEATH OF OUR PEOPLE. I T  W ILL  MEAN THE 

DEATH OF BOTH S P IR IT  AND BODY. TO ALLOW THE BODY ALONE TO 

L IV E  ON WITH STORE-BOUGHT OR WESTERN MAN'S FOOD W ILL SURELY 

SEE THE DEATH OF THE S P IR IT  AND OF THE CULTURE OF THE 

PEOPLE. THE BODY W ILL  SOON FOLLOW. FOR OUR OLD PEOPLE I T  

W ILL  COME SOONER, AND PERHAPS FOR THEM IT  W ILL  BE A MORE 

HUMANE DEATH. FOR THE YOUNGER PEOPLE I T  W ILL  MEAN A SLOWER 

DEATH OF THE BODY, AND I T  W ILL  COME FROM ALCOHOL, DRUGS AND 

CANCER THAT COMES FROM THESE FOODS AND FROM THE LOSS OF 

S P IR IT .

" . . . N O  LAW CAN CREATE A CULTURE. WE MUST DO THAT 

OURSELVES AND WE MUST WORK CONSTANTLY TO PROTECT I T .

MR. CHAIRMAN, rOR ALASKA NATIVES SUBSISTENCE REPRESENTS 

EVERYTHING. WHAT IS  BEING CONSIDERED IN  TH IS  LEGISLATURE IS  

OUR ECONOMIC SURV IVAL , OUR CULTURAL IDENT ITY  AND OUR 

PHYSICAL AND PSYCHOLOGICAL HEALTH.

FROM THAT PERSPECTIVE, WE STRONGLY URGE THE LEGISLATURE 

TO ACT EXPED IT IOUSLY , TO ADOPT A CONSTITUTIONAL AMENDMENT IN  

COMPLIANCE WITH FEDERAL LAW AND TO MOVE FORWARD IN  THE
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EFFORT TO RETAIN F ISH  AND GAME IN  THE HANDS OF THOSE WHO 

KNOW BEST HOW TO MANAGE THEM - THE ALASKmNS.

THANK YOU.
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Open Letter to Alaska Native leaders:

On behalf of the Alaska Federation of Natives and its member organizations, I would like to 
extend a heart-felt welcome to you. Thank you for taking the time to attend this important two-day 
summit conference.

Asyouknow.on December22,1939. the Alaska Supreme Court ruled the State subsistence 
law unconstitutional. Since January, in meetings across the state, Native people have been 
reviewing the legal situation and the range of possible solutions to the serious situation we now 
face.

Over the course of these next two days, we hope to review the best possible information on 
the consequences of the McDowell decision as it affects Native people and hunting and fishing 
rights. We believe that if Native people are informed about political and legal developments which 
affect them, they can more effectively protect and promote their own interests and the public 
interest.

Immediately following the two-day meeting, the House and Senate Resources Committees 
of the Alaska State Legislature will hold a joint hearing on subsistence, the hearing is scheduled 
for Wednesday, April 11, from 5:30-9:O0PM. It will be held at the Egan Convention Center in the 
same room as this conference. AFN strongly urges you to plan on testifying. Many legislators do 
not understand why subsistence is critical to the cultural and economic survival of Native families. 
This is an opportunity for you to share your knowledge and your views on how the situation should 
be resolved.

Protecting subsistence hunting and fishing will continue to be a challenge to Alaska Natives 
for some time. We urge you to continue to stay involveu. Thank you.

Sincerely,

Julie E. Kitka 
President

AFN'2



AGENDA
Tuesday, April 10,1990

8:00am WELCOME - Julie Kitka, AFN President
INVOCATION - Rev. Anna Frank, Episcopal Diocese of Alaska

8:40 INTRODUCTION & PURPOSES - Ralph Eluska. AFN
PRESENTATION WalterCharley, Athabascan Elder

8:55 REVIEW OF AGENDA - Co-moderators Perry Eaton & Marlene Johnson

9:00 PANEL: “ CHALLENGES FACING ALASKA NATIVES - SUBSISTENCE”
Panel Moderators: Perry Eaton & Marlene Johnson Julie Kitka, AFN
John Shively, NANA Bob Polasky, RurALCAP Chris McNeil, SEALASKA

Resource people: Don Mitchell, AFN Counsel 
Bill Caldwell, Alaska Legal Services 
Alan Mintz, DC Counsel 

QUESTIONS FROMTHE FLOOR

10:30 Break

ISSUE #1: FEDERAL PRE-EMPTION & DUAL MANAGEMENT OF FISH & GAME

10:45 FEDERAL/STATE PANEL: “ HOW WOULD IT WORK?"
Panel Moderator: Johnny Hawk
Glenn Elison, USF&S Steve Behnke, ADF&G
Tom Koester, Dept, of Law Stan Leaphardt, CACFA 
QUESTIONS FROM THE FLOOR

11 :30 PANEL: “ HOW WILL IT AFFECT US?”
Panel Moderator: Chris McNeil, SEALASKA
Trefon Angasan, BBNC, “ Unanswered Questions & Continu ing Litigation"
Ken Johns, CRNA, “ Impacts on Villages Surrounded bv State & Federal Land" 
Myron Naneng, AVCP, “ Impacts on the Y-K Delta"
Clare Swan, Kenaitze Indian Tribe, “ Kenaitze Lawsuit"
Ed Thomas, T&H, “ Co-Management under ,638’"
Walter Sampson, NANA, “ L iv ing w ith Federal Management"
QUESTIONS FROM THE FLOOR

12:30pm Break for lunch

cont. on page 4
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AGENDA
Tuesday, April 10,1990

2:00pm REMARKS BY CO-MODERATORS (AGENDA/PRODEDURES)

ISSUE #2: CONGRESS & ANILCA

2:05 PANEL: “ OPENING ANILCA”
Panel Moderator: Edgar Blatchford
David Eluska, RurALCAP Cheryl Sutton, KPFA Willie Kasayulie, ANC
Robert Willard, SENSC Mitch Demientieff, TCC Emily Barnett, SierraClub
Bud Burris, Alaska Outdoor Council Wayne Anthony Ross, Alaska Outdoor Council 
QUESTIONS FROM THE FLOOR

4:00 PRESENTATION BY SENATOR TED STEVENS VIA TAPE 
Marie Matsuno Nash, Senator Stevens' Staff Representative

4:20 PANEL: “ CONGRESSIONAL STAFF QUESTIONS & ANSWERS”
Panel Moderator: Tim Wallis 
Greg Renkas, Chief of Staff, Senator Frank Murkowski 
Greg Chapados, Chief of Staff, Senator Ted Stevens 
Rick Agnew, Counsel, Congressman Don Young

CLOSING REMARKS. Eddie Hopson, Inupiat Elder

5:30 Recess

Wednesday, April 11,1990

8:30am REMARKS BY CO-MODERATORS (AGENDA/PROCEDURES)

8:40 OPENING REMARKS. Rev. Billy Sheldon, Sr., Inupiat Elder 

ISSUE #3: STATE CONSTITUTIONAL AMENDMENT 

9:00 GOVERNOR STEVE COWPER

9:20 QUESTIONS & ANSWERS. Mike Invin, Office of the Governor

9:45 CONGRESSMAN DON YOIJNG

10:15 Break con t Qp page 5
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AGENDA
Wednesday, April 11,1990

i 0:30am LEGISLATORS' PANEL: "THE NEXT FOUR WEEKS ■ OPTIONS AVAILABLE
TO THE ALASKA STATE LEGISLATURE”
Panel Moderator: Nels A. Anderson. Jr.
Sen. Al Adams Rep. Eileen MacLean Rep. George Jacko
Rep. Kay Wallis Sen. Jack Coghill Rep. Lyman Hoffman
QUESTIONS FROMTHE FLOOR

12:30pm Break for lunch

ISSUE #4: CONSTITUTIONAL AMENDMENT APPROACH

1:30 PANEL: VILLAGE PERSPECTIVES
Dolly Garza, Southeast Tom Tilden, Bristol Bay Gary Oskolkoff. Southcentral 
Paul John, Western Alaska Ronald Brower, Jr., North Slope Will Mayo, Interior

2:20 PANEL: REGIONAL PERSPECTIVES
Myron Naneng, AVCP Robert Willard, SENSC Mitch Demientieff.TCC
Trefon Angasan, BBNA Sam Demientieff, FNA

3:10 Break

3:30 PANEL: “ WHERE DO WE GO FROM HERE?”
Ralph Eluska, AFN Matthew lya, RARA Dewey Skan, Jr.. RurAL CAP 
Bart Garber, NARF Byron Mallott, SEALASKA Willie Kasayulie, ANC

4:45 CLOSING REMARKS Dr. Walter Soboleff, Tlingit Elder

5:00 BENEDICTION Bishop Jacob Nelson, Moravian Mission of Alaska. Bethel

CONFERENCE CLOSING

5:30pm- JOINT HOUSE/SENATE RESOURCES HEARING
9:00pm

PLEASE TESTIFY: This joint House/Senate Resources Committee 
Hearing is an excellent opportunity for Native people from throughout the 
State to make clear how critically important subsistence activities are to our 
cultures, economies and lifestyles. Please take advantage of it and testify.
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FEDERAL/STATE OPTIONS
The following is an outline of the major legal options which have been suggested to date for solving 
the current subsistence problem in Alaska, beginning with an historical review of how we got here.

I. CHRONOLOGY OF EVENTS LEADING TO McDOWELL v. STATE

1960 - The Federal govemment transferred authority for management of fish and game in 
Alaska to the new State government.

1971 - The Alaska Native Claims Settlement Act (ANCSA) extinguished aboriginal hunting 
and fishing rights. No law was enacted on protection of subsistence, but the Conference Report 
stated Native subsistence and subsistence lands would be protected by the State of Alaska and 
Department of Interior.

1978 - The State subsistence law created a priority for subsistence over all other fish and 
game uses. It did not define subsistence users (e.g.. as "rural residents." "Natives," or other).

1980- The Alaska National Interest Lands Conservation Act (ANILCA)re quired a subsistence 
priority for rural residents on Federal "public lands.” It also said the State of Alaska could manage 
fish and game on all lands if it enacted a law granting a subsistence priority to rural residents, in 
compliance with ANILCA.

1982 - The Federal government said the State was in compliance with ANILCA, after the 
Boards of Fisheries and Game adopted regulations creating a rural subsistence priority.

1982- Ballot Proposition 7to repeal the State’s subsistence priority was rejected by voters.
1985 - The Madison decision was issued by the State Supreme Court wh.ch ruled that the 

1978 State law did not specifically allow the Boards to grant a subsistence priority to rural residents.
1986-The State subsistence law [ 1978) was amended by the Legislature to give a specific 

subsistence priority to rural residents.
1989 - The Kenaitze decision was issued by the Federal appeals court which said the 

State's definition of "rural” (tho economic nature of the community) was not consistent with that 
of ANILCA (the population of the community^

II. McDOWELL v. STATE DECISION
On December 22,1989, the State Supreme Court ruled that the State law (1978. amended 

in 1986) granting a subsistence priority based solely on residency is unconstitutional under the 
Alaska State Constitution.

The impact of this decision is clear: State law is now out of compliance with ANILCA. The 
former rules remain in effect until July 1.1990, as a result of the Supreme Court’s stay. After that, 
if there is nc State and/or Federal solution, "dual management” will occur: the Federal 
government will take over management of fish and game on its "public lands" (more than 60 
percent of lands in Alaska), while the State will retain management on State and pr ,/ate lands 
(including Native corporation lands). Over all. there are four kinds of choices: to amend the State 
Constitution, to amend ANILCA, to amend both the State Constitution and ANILCA, or to do 
nothing.
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III. LEGAL AND POLITICAL OPTIONS FOR SOLUTION
A. AMEND THE STATE CONSTITUTION.

Process: The Alaska Legislature must pass an amendment resolution by 2/3 vote of both houses 
(at least 27 Representatives and 14 Senators). The amendment must then be approved by a 
majority of voters in the General Election on November 6.

Substance: At least two major options have been mentioned to date.

1. Amend the State Constitution to allow the Legislature to adopt a law giving a subsistence 
priority to rural residents, thus complying with ANILCA.

Advantage: This option would leave the current system in place. The State of Alaska could 
continue to manage fish and game on all lands. This option requires no amendment to ANILCA.

Disadvantage: This option still requires a definition of "rural" (Kenaitze decision). The definition 
chosen by the Federal District Court might exclude some Native communities from the subsistence 
priority (particularly the Kenai Peninsula, Southeast Alaska and perhaps some regional centers).

2. Amend the State Constitution to allow the State to retain fish and game management on all 
lands by permitting the Legislature to adopt laws consistent with valid Federal law (ANILCA).

Advantage: This option holds greater appeal for Alaska legislators and voters, stressing State 
management rather than allocation priorities. It also leaves the current system of management in 
place under the State, while requiring no amendment to ANILCA.

Disadvantage: This option still requires a definition of "rural."

B. AMEND THE STATE CONSTITUTION AND ANILCA TO AGREE.

Process: The Alaska Legislature must pass an amendment resolution by a 2/3 vote of both 
houses (at least 14 senators and 27 representatives). The amendment must then be approved by 
a majority of voters in the General Election on November 6 . The U.S. Congress (both the House 
of Representatives and Senate) must then adopt an amendment to ANILCA, and this must be 
signed by the President.

Substance: At 'east three major options have been mentioned to date.

1. Amend the State Constitution and ANILCA to allow a subsistence priority for Alaska Natives.

Advantage: This option protects Natives' subsistence rights statewide and includes all Natives 
resident in Alaska. It does not require that “rural” be defined.

cont. on page 8
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FEDERAL/STATE OPTIONS
Disadvantage: This option excludes non-Native rural people who depend on subsistence (many 
of whom are members of Native families). This may be seen by legislators and voters as a racial 
distinction.

2. Amend the State Constitution and ANILCA to allow a subsistence priority for Natives and 
rural residents.

Advantage: This option protects both Native subsistence rights statewide and the interests of 
other rural residents who depend on subsistence.

Disadvantage: This option may be seen by legislators and voters as a partly racial distinction. It 
still requires a definition of "rural.”

3. Amend the State Constitution and ANILCA to allow a subsistence priority for rural residents 
and members of identifiable groups with cultures and traditions of subsistence use.

Advantage: This option would probably protect both Native and non-Native rural subsistence 
rights.

Disadvantage: "Cultures and traditions" might be interpreted in ways which harm Native interests. 
This option may still be seen by legislators and voters as a de facto racial distinction. It still requires 
a definition of "rural.”

C. AMEND ANILCA.

Process: The U.S. Congress (both the House and Senate) must adopt an amendment to ANILCA, 
and this must be signed by the President.

Substance: At least two major options have been mentioned to date.

1. Amend ANILCA to conform to the State Constitution, (e.g., permit system or other criteria). 
NOTE: This would require that a new State law implementing this system be adopted by the 
Legislature and signed by the Governor.

Advantage: Some urban subsistence users, such as urban Natives, might qualify.

Disadvantage: This option is not certain to satisfy the State Supreme Court’s standards of 
constitutionality. It might also divide villages and Native families, according to the permit criteria 
chosen. It would be expensive, creating a large new bureaucracy and much paperwork.

2. Amend ANILCA to pre-empt State law, requiring a subsistence priority for particular groups 
(currently rural residents) on all lands in Alaska. (NOTE: This might be managed directly by 
Federal agencies or imposed by Congress on implementing State agencies.)

cont. on page 9
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FEDERAL/STATE OPTIONS
Advantage: This option unifies all fish and game management in Alaska under Federal law.

Disadvantage: Politically, it is very difficult to achieve, particularly without the agreement of the 
State and the Alaska Congressional Delegation.

D. DO NOTHING.

On July 1,1990, the Federal government (Secretaries of Interior and Agriculture, with the 
U.S. Fish and Wildlife Service as lead) will take over management of fish and game on its “public 
lands," while the State of Alaska will have fish and game management on the remaining State and 
private lands.

UNRESOLVED ISSUES:
1. Will the Federal government manage fish and game on its "public lands" 
directly (through the Federal agencies) orindirectly (by imposing Federalsubsistence 
priority for rural residents on State agencies)?

2. Will Federal jurisdiction include only federally-owned "public lands," or 
more than that? Will Federal jurisdiction reach out for migratory salmon in 
navigable waters or migrating animals on any lands, in orderto avoid management 
chaos?

3. Will the State and Federal management systems have very different 
regulations, making it difficult for subsistence users to follow? Will confusion and 
uncertainty lead to community disruption and/or management chaos?

4. How will the Federal government define "rural," and how will this impact the 
Kenai Peninsula, Southeast and perhaps regional centers?

5. Willtheaccumulationofproblemsandresentmentsfromadualmanagement 
system have further negative impact on statewide politics and ethnic group 
relations in Alaska? W illtheincreasedproblemsandresentsbefocusedon Alaska 
Natives and the U.S. Congress, and will they lead to a repeal or watering down of 
federal subsistence law?

NOTE: A fifth strategy (judicial) has already been tried, without success. Both the 
xState of Alaska and AFN petitioned the State Supreme Court to rehtnr the 
McDowell case and to reconsider its decision. The petitions were rejected.
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UNANSWERED QUESTIONS &
CONTINUING LITIGATION

1. Assuming that on Ju ly  1,1990, the State Is notln compliance with Title VIII of ANILCA, howdid 
Congress intend the Title VlU subsistence priority to be implemented?

There are two possibilities. The first possibility is that Congress intended the Title VIII 
subsistence priority to take the place of State law and intended the U.S. Fish and Wildlife Service 
and other federal agencies to take the place of the Alaska Board of Fisheries and Board of Game. 
The second possibility isthat Congress intended the Title VIII subsistence to take the place of State 
law, but intended the Alaska board of Fisheries and Board of Game to implement priority (subject 
to federal oversight). The first possibility results in dual regulation of the same fish stocks and game 
populations. The second possibility allows regulation of the taking of fish stocks and game 
populations to be done by one regulator using two legal standards.

2. W hatisthejurisdiction of the Title VIII subsistence prioritv?
Section 804 of ANILCA establishes a federal subsistence priority for the taking of fish stocks 

and game populations on "public lands" in Alaska. 1) What stocks and populations did Congress 
intend the term "public lands" to include? 2) Does the section 804 priority apply fishing for fish 
stocks throughout their ranges (for example, to subsistence fishing for a Yukon River salmon stock 
up and down the entire Yukon River)? Or is the priority just limited to subsistence fishing that 
occurs on federal land (for example, fishing inside the boundaries of the Yukon Delta Wildlife 
Refuge)? 3) Similarly, does the section 804 priority apply to game animals only when they are 
hunted on federal land? Or does it apply to the hunting of game animals everywhere they roam?

3. Which huntersand fishermen did Congress intend the Title VIII subsistence priority to benefit?
Section 803 of ANILCA limits the subsistence priority to hunters ana fishermen who are 

"rural Alaska residents." In 1986, the Alaska Legislature enacted a law that says that "rural Alaska 
residents" live in communities and areas in which hunting and fishing for food is a principal 
characteristic of the economy of the community or area. The Ninth Circuit Court of Appeals has 
held that Congress intended “rural Alaska residents" to be hunters and fishermen who live in 
locations that are "sparsely populated, where the economy centers on agriculture or ranching." 
According to the court: "rural is the antonym of urban and includes all areas in between cities and 
towns of a particular size." Because of the conflict between these definitions • if the Alaska 
Constitution is amended to give the Legislature authority to enact laws that comply with Title VIII 
of ANILCA - the State must deal with the question of “rural." Three policy choices have been 
identified to date:

1) amend the State definition of "rural area” to conform to the Ninth Circuit definition,

2) Congress must amend section 803 of ANILCA to conform to the State definition,

3) or Congress and the State must amend both federal and state law to enact a new, mutually 
agreed upon "rural” definition.

cont. on page 11
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Unanswered questions (cont.)
4. Should the Alaska Legislature pass, and should the voters adopt, a constitutional.imendment 
that authorizes the Legislature to enact laws that comply with Title VIII of ANILCA ?

In 1978, and again in 1986, the Alaska Legislature passed laws of general applicability that 
the Legislature thought established asubsistence priority in Title VIII of ANILCA. ANILCA requires 
the benefits of the subsistence priority to be limited to "rural Alaska residents." In McDowell v. 
State, the Alaska Supreme Court held that the Alaska Constitution does not grant the Legislature 
authority to limit the benefits of a subsistence priority to rural residents." To give the Legislature 
the authority that the Court has said it lacks, the Governor and several legislators have introduced 
bills to amend the Alaska Constitution to allow the Legislature to establish a “rural resident" 
subsistence priority. The important unanswered questions include:

1) Should such an amendment be adopted? If not, shouid an amendment be adopted that 
allows the subsistence priority to be limited to Natives. Natives and non*Natives who live in 
ANCSA villages, or some other group of hunters and fishermen?

~y

2) If such an amendment should be adopted, what is the likelihood that the Alaska Legislature, 
by a 2/3 vote of each house, would agree to put such an amendment on the 1990 election 
ballot?

3) And if it were to appear on the 1990 election ballot, what is the likelihood that such an 
amendment would be approved by a majority of the voters?

COURT CASES
There are a number of cases in the federal and state courts in which subsistence users have 

challenged a variety of State restrictions on subsistence hunting and fishing practices. Some of 
the most important of these cases weredescribed below. IftheMcDowelldecisionresultsinadual 
management system after July 1. these cases will be affected in different ways.

THE "RURAL" RESTRICTION
Kenaitze Indian Tribe v, Alaska (federal court). In this case, the federal court of appeals 

threw out the State Legislature's 1986 definition of "rural area" (as a place where subsistence is 
*a principal characteristic of the economy"). This definition had been used to deny subsistence 
fishing rights to the Kenaitze Tribe and most other subsistence users on the Kenai Peninsula. The 
court of appeals ruled that the definition was inconsistent with ANILCA’s use of the "rural" 
classification, and that “rural” must be given its ordinary meaning. The federal district court is now 
considering whether the entire Kenai Peninsula, or only parts of it, are rural for subsistence 
oroposes.

Last summer, the Kenaitze Indian Tribe was permitted, by a preliminary injunction, to 
opera's a single tribal subsistence fishing net. A similar preliminary injunction for the upcoming 
season is currently being negotiated between the Kenaitze Indian Tribe and the State. The issue 
of whether the State or the federal government will have jurisdiction over the Kenai fisheries after 
July 1 has not yet been raised in this case.

Conference Gu<de-11



RESTRICTIONS ON "CUSTOMARYAND TRADITIONAL" USES
Kitka v. Alaska (federal court). This lawsuit was filed by residents of Sitka. Although the Joint 

Boards had determined that Sitka was a "rural area" under the State's definition, the Board of 
Fisheries, following an approach similarto the approach the Joint Boards follow in making the “rural 
area" determination, uled that Sitka residents do not qualify for "customary and traditional" uses of 
any fish or shellfish species, except sockeye salmon and herring. The Board therefore refused to 
authorize any subsistence uses of shellfish, groundfish, fourspecies of Pacificsalmon, and all other 
finfish. The plaintiffs have challenged these restrictions as violations of ANILCA: they also allege 
that they are unconstitutional under the federal Constitution. On its own initiative, the federal court 
has indicated that it might find parts of the City and Borough of Sitka to be non-"rural."

Sumner Strait Advisory Committee v. Alaska (federal court). In this case a local advisory 
committee and non-Native residents of Port Protection and Port Baker (on the northwest tip of Prince 
of Wales Island) challenge the finding of the Board of Fisheries that local residents do not qualify 
for "customary and traditional" subsistence uses of any species of fish (even though the Board of 
Game has found that they are entitled to subsistence uses of deer). Plaintiffs allege that the Board's 
action violates ANILCA. TheyalsoallegethattheBoardillegallyrefusedtofollowthe recommendation 
of the regional advisory council.

Bobbv v. Alaska (federal court). This is the Lime Village case in which the federal court ruled 
unlawful the Board of Game’s closed-season and individual-bag-limit restrictions on subsistence 
moose and caribou hunting. The court held that the closed seasons were inconsistent with 
traditional hunting seasons, and that individual bag limits were in conflict with the communal system 
of sharing game resources. In response to the court’s order, the Board eliminated individual bag 
limit, replacing them with a community harvest-reporting system (but individual harvest tickets are 
still required). The Board also eliminated the closed season on caribou, but retained two closed 
moose seasons. Lime Village has objected to the closed moose seasons and the requirement for 
individual harvest tickets, and the Board of Game has agreed to reconsider those restrictions at its 
next subsistence meeting. The hunting grounds of Lime Village include both federal and non-federal 
lands.

John v, Alaska (federal court). In this case residents of Mentasta and Dot Lake, along with the 
Mentasta Village Council, have successfully argued that ANILCA requires the Board of Fisheries 
to allow a subsistence fishery at the historic site of Batzulnetas on the upper Copper River, which 
has been closed to subsistence fishing since 1964. The court ruled that in refusing to permit the 
subsistence fishery, the Board had not taken the steps and made the findings necessary under the 
State subsistence lawand ANILCA. The court therefore directed the Board to adopt new regulations 
consistent with the law. A subsistence fishery was conducted at Batzulnetas last summer under a 
preliminary injunction, and a new preliminary injunction for this upcoming season is currently being 
negotiated.
Native_Villaqe of Dot LaKe.v. Alaska & Kluti Kaah Native ViiiaqeofCoDoerCenterv, Alaska (federal 

court). These cases were filed the first week of January this year when the Alaska Department of 
F h and Game, after the McDowell decision came down, issued emergency orders closing the 
winter Dot Lake subsistence moose hunt and the winter Nelchina subsistence caribou hunt. The 
hunts were reinstated when the Alaska Supreme Court stayed the effect of its McDowell decision 
until July 1. The plaintiffs in both cases allege that existing restrictions on their subsistence hunting 
violate ANILCA; they also allege that they have a constitutional right to engage in subsistence 
hunting. The Dot Lake moose hunting grounds include mostly non-federal lands, whereas 
subsistence hunting of the Nelchina caribou herd takes place on both federal and non-federal lands.
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Continuing Litigation
Morry and Kwethiuk IRA Council v. State (State court at Barrow). In this case a resident 

of Anaktuvuk Pass and the Kwethiuk Tribe challenge, under both ANILCA and the State 
subsistence law, the $25.00 tag fee and the hide and skull sealing requirements as applied to the 
subsistence hunting of grizzly bears. The bear hunting grounds of both villages include mostly 
federal lands.

CUSTOMARY TRADE
Tanana Fish and Game Association v. Alaska (federal court). In this case the people of 

Tanana challenge a Board of Fisheries regulation which prohibits them from selling the roe from 
Yukon River salmon lawfully taken for subsistence uses. The bulk of this incidental by-product is 
otherwise wasted. The Village fish and game association argues that limited exchanges of this 
incidental roe for cash qualifies as “cus’omary trade" within ANILCA’s definition of subsistence 
uses, and that the State therefore cannot lawfully prohibit this trade. The association has 
developed a program to regulate and limit the roe trade. The local advisory committee adopted 
the program, but the Board of Fisheries rejected it. the issue whether the Yukon River subsistence 
salmon fisheries should be managed by the State orthe federal government has been raised in this 
case.

United States v. Sakurai (federal court). In this federal criminal prosecution under the Lacy 
Act for selling herring roe-on-kelp, the court dismissed the charges against two residents of 
Hydaburg, who had earned $7,000 to $9,000 for such sales during each of the previous two years. 
The court ruled that such sales were "customary trade" within the meaning of ANILCA, and that 
the amounts involved did not constitute a "significant commercial enterprise."

SUSTAINED YIELD
Kwethiuk IRA Council v. Alaska (federal court). Thiscase was filed afterthe Board of Game 

in March rejected an emergency petition from the Kwethiuk Tribe tor an immediate, limited 
subsistence hunt oftheKilbuckMountainscaribou herd. The Board attempted to base its decision 
on the sustained yield principle. Last week the federal court granted a preliminary injunction 
requiring the State to make available to the Tribe between April 5 and April 15 a subsistence hunt, 
with a quota of 50 caribou. The court rejected the Board’s sustained yield determination because 
the State did not have a game management plan for the Kilbuck herd and the Board had not 
adopted "an articulated and evenly applicable definition of sustained yield." The court criticized 
the Board for acting “in an ad hoc fashion, as though it had unfettered discretion to decide what 
meaning it would attribute to the sustained yield issue in any particularcase." The court found that 
a hunt of 50 animals would not adversely affect the herd, and that Kwethiuk had demonstrated an 
urgent need for the meat.

TJinqit and Haida Central Council v State (State court). In this recently filed case, individual 
Tlmgit and Haida Indians and Tlingit and HaidaCentral Council challenge the State's management 
of sea cucumbers harvests in Southeast Alaska. They allege that the State is mismanaging this 
resource by allowing commercial harvests in violation of the sustained yield principle, to the 
detriment of long-established subsistence uses of sea cucumbers throughout the region.
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f  ! s\THE FOLLOWING BILLS have been introduced by various legislators and the 
Governor in an attempt to provide a legislative solution to the current situation 
regarding subsistence. They are listed in order of when they were introduced. 
For more information on these proposals please contact the bill's sponsor.
\    J
SPONSORED BY REP. RAMONA BARNES

SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 415 
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION 

A BILL
For an Act entitled: "An Act relating to subsistence hunting and fishing." BE IT ENACTED BY THE LEG­

ISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 16.05.258(a) is amended to read:

(a) The Board of Fisheries and the Board of Game shall identify the fish stocks and game populations, or 
portions of stocks and populations, that are customarily and traditionally used for subsistence [IN EACH RURAL 
AREA IDENTIFIED BY THE BOARDS].
* Sec. 2. AS 16.05.258(c) is amended to read:

(c) The boards shall adopt subsistence fishing and subsistence hunting regulations for each stock and 
population for which a harvestable portion is sufficient to accommodate the subsistence uses of the stock or 
population, then the boards may provide for other consumptive uses of the remainder of the harvestable portion.
If it is necessary to restrict subsistence fishing or subsistence hunting in order to assure sustained yield or con­
tinue subsistence uses, then the preference shall be limited, and the boards shall distinguish among subsistence 
users on the basis of their (. BY APPLYING THE FOLLOWING CRITERIA:

(1)] customary and direct dependence on the fish stock or game population as (he mainstay of
livelihood [:

(2) LOCAL RESIDENCY,] andlh£
(3)] availability of alternative resources.

* Sec. 3. AS 16.05.258 is amended by adding a new subsection to read:
(g) Methods and means employed in the pursuit, capture, and transport of fish or game for subsistence use may 

not include
(1) motorized vehicles, including motorized boats, aircraft, snow machines, trucks, and automobiles;
(2) poison or a similar substance:
(3) explosive devices or charges that could affect more than one animal at a time:
(4) gill nets, seines, or long lines:
(5) traps or snares that the Board of Fisheries or Board of Game determines to be inhumane.

* Sec. 4. AS 16.05.940(29) is amended to read:
(29) “subsistence fishing" means the taking of, fishing for, or possession of fish, shellfish, or other fisheries 

resources [BY A RESIDENT DOMICILED IN A RURAL AREAOF THE STATE] for subsistence useswithadipnet. 
Sfifiat [GILL NET, SEINE], fish wheel, [LONG LINE,] or other means defined by the Board ol Fisheries;
* Sec. 5. AS 16.05.940(30) Is amended to read:

(30) "subsistence hunting" means the taking of. hunting for. or possession ol game [BY A RESIDENT 
DOMICILED IN A RURAL AREA OF THE STATE] for subsistence uses by means defined by the Board of Game;
’ Sec. 6. AS 16.05.940(31) is amended to read:

(31) "subsistence uses" means the noncommercial, customary, and traditional uses of wild, renewable 
resources [BY A RESIDENT DOMICILED IN A RURAL AREA OF THE STATE] tor direct personal or family con­
sumption as food, shelter, fuel, clothing, tools, or transportation, for the making and selling of handicraft articles 
out of non-edible by-products of fish and wildlife resources taken lor personal or family consumption; in this 
paragraph, “family" means persons related by blood, marriage, oi adoption living in the same household, and a 
person living in the household on a permanent basis:
“ Sec. 7. AS 16.05.940(26) is repealed.
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PROPOSED LEGISLATION (cont.)

SPONSORED BY REP. GEORGE JACKO, REP. PETER GOLL 
HOUSE JOINT RESOLUTION NO. 74 

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION 

Proposing an amendment to the Constitution of the State of Alaska relating to a 
preference for subsistence use of fish and wildlife and state-owned renewable natural 
resources.
BE ITRESOLVED BYTHE LEGISLATURE OFTHE STATE OF ALASKA:
* Section 1. Article VIII, Constitution of the State of Alaska, is amended by adding a new 

section to read:
SECTION 19. SUBSISTENCE USE OF RENEWABLE NATURAL RESOURCES. The 

legislature may grant a preference for subsistence use of fish and wildlife and State-owned 
renewable natural resources. This constitution does not restrict the power of the legislature 
to allocate access among residents to fish and wildlife and State-owned renewable natural 
resources for subsistence uses on the basis of local residency, customary or traditional use, 
or dependence on the resources for food and other purposes.
* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of 

the state at the next general election in conformity with art. XIII, sec. 1, Constitution of the State 
of Alaska, and the election laws of the State.

INTRODUCEDBYGOVERNORCOWPER
HOUSE JOINT RESOLUTION NO. 88 IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION 
Proposing an amendment to the Constitution of the State of Alaska relating to subsistence uses 
of fish and wildlife by rural residents.
BE ITENACTED BYTHE LEGISLATURE OFTHE STATE OF ALASKA:
* Section 1. Article VIII, Constitution of the State of Alaska, is amended by adding a new section 

to read:
SECTION 19. SUBSISTENCE USES OF FISH AND WILDLIFE. Nothing in this constitution 

prohibits the legislature from limiting the taking of fish and wildlife for subsistence uses to rural 
residents, and from providing for the allocation of that taking among rural residents on the basis 
of local or community residence, availability of alternative resources, and customary and direct 
dependence on a fish or wildlife population as the mainstay of livelihood.
* Sec. 2. The intent of the amendment proposed by this resolution is to validate, ratify, and 

reinstate any provisions of the new statutes and amendments enacted by ch. 52, SLA 1986, and 
of any regulations adopted under those statutes and amendments, which otherwise might have 
to be declared invalid underthe Alaska Supreme Court's decision in McDowell v. State. 785 P.2d 1 
(Alaska 1989), and to explicitly reverse the effect of the McDowell decision as to those provisions 
and regulations.
‘ Sec. 3 The amendment proposed by this resolution, and the intent of the amendment as set 

out in this resolution, shall be placed before the voters of the state as one ballot proposition at the 
next general election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and the 
election laws of the State.
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PROPOSED LEGISLATION (cont.)
 1

SPONSORED BY REP. KAY WALLIS

HOUSE JOINT RESOLUTION NO. 90 
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION
Proposing an amendment to the Constitution of the State of Alaska 
relating to subsistence uses of plants, fish, and wildlife by rural residents.
BE IT ENACTED BYTHE LEGISLATURE OFTHE STATE OF ALASKA:
* Section 1. Article VIII, Constitution of the State of Alaska, is amended 

by adding a new section to read:
SECTION 19. SUBSISTENCE USESOF PLANTS, FISH, AND WILDLIFE. 
Nothing in this constitution prohibits the legislature from limiting the taking 
of plants, fish, and wildlife for subsistence uses by rural residents, and 
from providing for the allocation of that taking among rural residents on 
the basis of local or community residence, availability of alternative 
resources or cultural, traditional, and customary uses of plants, fish, or 
wildlife, or dependence on plants or fish or wildlife population as the 
mainstay of livelihood.
* Section 2. The amendment proposed by this resolution shall be 

placed before the voters of the State of Alaska at the next general election 
in conformity with Article XIII, Section 1, Constitution of the State of Alaska, 
and the election laws of the State.

REP. LYMAN HOFFMAN'S PROPOSED AMENDMENT 
TO HB88 - GOVERNOR COWPER'S PROPOSAL

Section 19. RETENTION OF FISH AND WILDLIFE 
MANAGEMENT BY THE STATE. Nothing in this constitution 
prohibits the legislature from enacting laws relating to the 
allocation for subsistence uses of fish and wildlife and wild 
renewable natural resources which are consistent with valid 
federal laws in order to retain management authority over such 
resources by the State of Alaska.
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APPENDIX
Does subsistence take most of Alaska's fish&aame?

"  As a general rule, no. Commercial fishing 
outstrips subsistence many times. In Alaska in 
1986, commercial fisheries harvested about 
°08,500,000 poundsof salmon, haliout, herring and 
shellfish. Thiscompareswithaharvestof40,305,449 
pounds of subsistence foods and 7,072,046 of sport- 
caught fish and game. Thus, commercial fisheries 
took 95 perce t, subsistence took 4 percent, and 
sport took 1 percent of the total statewide harvest. 
(This does not include commercial ground fish 
harvests, which totaled 2,995,200,000 pounds.)

Of course, the proportions vary by area. In 
the areas with roads, the sport harvest is usually 
larger than the subsistence harvest. In the areas 
without roads, the subsistence harvest is largerthan 
the sport harvest. Butcommercial fishing isthe clear 
leader in overall volume."
S O U R C E : A laska  F ish  & G am e M agazine.

How Many Subsistance Participants, 1985 ?

Non-Rural Population 
(429.500 pooplo) 

(79.6%)

Rural Subsistance Population 
(110,000 pooplo) 

(20.4%)

How many people participate in subsistence? " During the 1980s. our best estimate is tha* there 
were about 110,075 people in about 225 communities who participated in subsistence practices 
to some degree. Of these, about 50,000 were Alaska Native, and about 60,000 were not Alaska 
Native.

This represents the number of people living in rural areas having subsistence uses, as 
determined by the Boards of Fisheries and Game under the laws and regulations that existed 
during the 1980s. By comparison, there were about 429.500 non-rural residents, who could hunt 
and fish under sport, commercial, and personal use regulations, but not under subsistence 
regulations (Fig. 1). "

S O U R C E : Subsis tence in A la ska : 1 Sum m ary . Division o fSubsistence , A laska Department 
o f F ish  & Gam e, F eb ru a ry  26 , 1990.

Who Uses the Most Fish and Game ? 
Resource Harvests in Alaska

Commeraal 95.00 /o

Sport 1.00%
Subsistance 4 00%

Conference Guide/17



APPENDIX

Wh#r» Doso th# Subsistence Harvest Occur?
Millions

0 '

Cent 
□ **

ft
Where does the subsistence ha-vest occur? Subsistence uses occur in all regions of the 

state. The largest annual harvests occur in the Western Region (about 13.5 million pounds) and 
Arctic regions (about 10 million pounds). Othersizable non-commercir1 harvests occur on Kodiak 
Island (5.5 million pounds), Southwest Region (5.0 million pounds), the .nterior Region (4.7 million 
pounds), and the Southeast Region (4.5 million pounds). The smallest harvest occurs in the 
Southcentral Region (.9 million pounds), primarily in the Copper River Basin, Tyonek, English Bay 
and Port Graham (Fh. 3)."

SO U R C E : Subsistence in A laska : A Sum m ary . Division o f  Subsistence, A laska Department 
o f  Fish a n d  Game, F eb ru a ry  2 6 , 1990.
/  \  

PUBLIC HEARING NOTICE: The Joint House and Senate Resources
Committee of the Alaska State Legislature is holding a Public Hearing at
the AFN Subsistence Conference, Wednesday, April 11 from 5:30 to
9:00PM (see conference agenda, page 5). The hearing will take place in
the Summit Room of the Egan Convention Center, on the lower level.

Although we realize this is short notice, this hearing is of GREAT 
importance to Alaska Native people. The Joint Committee needs to hear 
your views and testimony on various bills, proposals and options being 
considered by the Legislature.

We strongly urge you to attend and to present your views.
Depending on the number of participants, testimony may have to be 
limited to 3 minutes per person. However, WRITTEN TESTIMONY IS 
WELCOME. If you have had time to prepare written testimony, please 
mail it to the Alaska State Legislature, Joint House/Senate Resources 

^Committee, P.O. Box V, Juneau, AK 99811._________________________j
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Natives reach
consensus on
subsistence
Summit endorses 
Hoffman proposal
by Geoff Kennedy
fat (be T u n d n  T ln ic i • * '

Alaska Natives arc now publicly 
.. ■ speaking with one voice, J h c y ’ vc 

agreed to seek a rural preference con* 
,' sututional- amendmcj^*nfi''.Uie im- 

mediate future anaNativc preference 
y W -a S ra ’ l o n g - le r m  solution to the state’ s

, The people speak / ̂
1 ; v  >.->*'■•. ' ;  — P a a e .fo u r
* V' 
I

9Q-
The Alaska Federation o f Natives 

. Subsistence Summit«-Confercncc, 
•r,...which drew about 700^pcople, pro- - 

duced the long-awaited consensus after 
a three-hour, closed-door meeting 
Wednesday.

Conference participants endorsed a 
proposal by Rep. Lyman Hoffman, D- 
Bcthel, to amend the State Constitu­
tion to a llow  the state to conform to 
federal law. The A laska National In­
terest Lands Conservation Act o f 1930 
provided a subsistence priority fo r 
rural Alaskans.

The 1986 state subsistence law con­
formed to A N ILC A , but the state 
Supreme C ou rt last December 
declared that the law violated the State 
Constitution.

Hoffman's proposal doesn’ t endorse 
a rural preference in so many words, 
but docs so indirectly by endorsing 
conform ity to the federal law which 
provides the rura l preference.

A member o f  Hoffm an ’ s sta ff says 
the proposal a lso  would provide the 
state flexibility in case AN ILCA  is 
amended to p ro v id e  a Native 
preference.

The conference also resolved "that 
Native tribes and organizations will 
work in the long-term to gain a sub­
sistence priority fo r Alaska Native 
tribal members and to affirm  the 
power o f Alaska Native tribes to - 
manage and regulate subsistence uses 
by their m em bers."

The conference supponeo inc cun- 
tinuation o f state management o f  fish 
and game on federal lands in Alaska. 
But it threatened to withdraw that sup­
port unless the state reviews and 
revises its subsistence management 
system.

In such a review, the state should 
define ru ra l to include as many Alaska 
Natives as possible, the conference 
said, and it should establish a s u b ­
sistence system fo r persons who don't 
live in rural areas but vh o  can. show .- 
a "traditional and customary" use o f  
subsistence resources.

The review and revision process 
must include representatives o f  Native 
organizations, the conference said, and 
the state must devise a management 
system “ that is responsive to the true 
subsistence needs o f  a ffec ted  
A laskans."

I f  the state fails to enact a sub­
sistence law that meets federal re ­
quirements, the conference v ilts the 
federal government to involYv Native 
organizations directly in any federal 
takeover o f  fish and game manage­
ment on federal lands in the state.

The conference doesn’ t want the 
state to contract with the federal 
government to manage such federal 
lands. Instead, it encourages the 
federal govern nent to contract with 
tribal organizations to do that jo b .

Interior Secretary Manuel Lujan 
says federal law requires him to take 
ove r the management o f  federal lands 
in A laska unless the state enacts a law  
that meets federal requirements. L u ­
ja n  gave that message at least three 
times Wednesday: at an Anchorage 
Chamber o f  Commerce breakfast, at 
the summit conference and at a special 
evening legislative teleconference held 
at the site o f  the conference.

As the leadof f  witness at the 
-te leconference, Lu jan told law m s ll.*  

there is "n o  better thing than fo r the 
Legislature to pass a constitutional 
amendment, and, o f  course, get it 
signed by the governor so that we can 
continue the arrangement which we 
have right n ow ."

During the summit confcrerice, Rep. 
Don Young, R -A laska, and G ov . 
Steve Cowpcr endorsed a ru ra l 
preference constitutional amendment. 
Sen. Ted Stevens, R-A laska, sent a 
videotaped message urging par­
ticipants to " le t  reason p reva il" and 
suppori a rural preference.

Cowpcr and Rep. George Jacko, D - 
Pedro Day, have also introduced 
measures to provide a rural preference 
constitutional amendment. Rep. Kay 
W allis , D-Fott Yukon, I i j s  introduced 
a measure tlu t would provide a 
N ativc -p rc fc rencc  constitu tiona l 
amendment.

Amending the constitution requires 
approval by two-thirds o f  each house 
o f the Alaska Legislature and then ap­
proval by a majority o f the state’ s 
voters.

•'fife Lane of KSKO in MfGniih 
M inted in this j tory.



ifNaiive people speaK out on subsistenc
n i V•a

by Geoff Kennedy
for the Tunt!r» Times

Ii started as an informational 
meeting, but the flow of information 
soon reversed direction at the Alaska 
Federation of Natives subsistence con­
ference last week in Anchorage.

AFN had drawn criticism from 
many rural Natives when it supported 
an amendment to the State Constitu­
tion to provide  a subsistence 
preference for rural Alaskans. Critics 
complained that the AFN made the 
decision in Anchorage without con­
sulting rural Natives who want a 
Native preference instead.

AFN maintains that such a proposal 
has almost no chance of getting by the 
first step in the legislative process, ap­
proval by two-thirds of both houses of 
the Legislature.

A Supreme Court justice has given 
the state until July to replace the sub­
sistence law declared unconstitutional 
last December.

By the middle of the First day of the 
two-day conference, a number of par­
ticipants grew impatient with the for­
mat, which consisted of panels of 
agency representatives briefing par­
ticipants about recent court decisions, 
prospects of federal and state co- 
manngement of fish and game on 
federal and state lands in Alaska, im­
plications of changing the Alaska Na­
tional Interest Lands Act and prospects 
of changing the State Constitution to 
provide subsistence priorities for rural 
and Native residents.

Participants increasingly used the 
qucstion-and-answer periods to com­
municate their thoughts and feelings 
instead.

Rudy James of Ketchikan took issue 
with Sen. Ted Stevens, R-Alaska, 
Rep. Don Young, R-Alaska, and In­
terior Secretary Manuel Lujan, all of 
whom warned Alaskans that the 
federal government would be forced 
to take over management of fish and 
came on federal lands in Alaska July

1, if the state docs not devise a sub­
sistence inw that ‘conforms to 
ANILCA. They said this would not be 
desirable.

James said Southeast Alaska Natives 
fared better before the state took over 
management of fish and game.

"N o n-N n tivcs  control the 
Legislature. Our lifestyles have been 
crushed by (the state)," he said to Sen. 
Jack Coghill, R-Ncnana.

The state doesn’t have to answer to 
anyone for its treatment,of Natives, he 
said, but the federal government has 
to.answer to the United Nations. When • 
President Bush mentions human rights 
violations in the Soviet Union, he 
knows Soviet President Mikhail Gor­
bachev can point out how the United 
States treats Natives, James said.

Coghill said he, like James, was an 
Alaska Native. .» ,*

"What tribe?”  James retorted.; •
Coghill said he comes from a clan 

in Scotland. The Nenana senator said 
he’s aware of the mistreatment of 
Native Americans in other states and 
that’s why he and others who drew up 
the State Constitution ensured no one 
would discriminate against Natives. 
When Alaska became a state, it 
prevented the federal government 
from taking Alaska’s wealth out of the 
state, Coghill said.

Then, why is it, James asked, that 
before statehood 90 percent of the 
fishermen in his area were Native and 
now 90 percent arc non-Natives?

Later, James answered his own 
question.

"It comes down to money. The fact 
that we’ve been doing it for thousands 
of years means nothing.”

James blames the state government 
itself for what he considers the erosion 
of Native subsistence rights.

As an example, he said, his niece, 
Lillian Charles, was arrested once for 
scraping pitch from a tree for Native 
medicine.

The solution to all subsistence pro-

Jcssc Foster o f  Quinhagak addresses the legislative teleconference Wednesday.

blems is a.simple one, he said. support for a Native preference, buj
"You can't have tribal subsistence he said such an proposal is unrealistic]

" I  cannot support any policy tha] 
has no chance of passage in the 16th 
A laska Legislature,”  he said.

Cowpcr agreed with Stevens and 
Young that the state would be worse 
off trying to amend ANILCA because 
animal rights activists in other statcsi 
could seize the opportunity to ban all 
hunting and trapping in Alaska.

Doing nothing and allowing 
federal takeover would result in twe 
different forms of management ol 
lands in Alaska, and that’s poorpublic| 
policy, Cowpcr said.

Earlier, Bud Burris of the Alaskal 
Outdoor Council and Wayne Anthony! 
Ross, vice president of the Na;ional(j 
Rifle Association, said all Alaskans' 
should oppose both a rural and 
Native subsistence priority. Ross conj 
sidcrs* any such priority! 
discriminatory.

Walter Charley of Glennallcrl 
disagreed sharply. Charley said he w3<T 
thrown cut of a hotel and denied scr-j 
vice at a restaurant in Anchorage ir 
1940 because he is Native. That, he 
said, :s discrimination.

"Subsidence is not discrimination."! 
he said.

without tribal sovereignty. The answer 
to all these problems is for the state 
and the federal government to allcw 
tribal sovereignty. One of the greatest 
crimes is they have taken away our 
way of living."

Politicians pass laws to govern 
Tlingit people without even taking the 
time to understand the culture they’re 
trying to govern, said Matilda Kushnik 
ofSaxman,.

Alaska Natives cannot tell the 
peoples of Europe, Asia and Africa 
what to do; in the same way European 
settlers and their descendants cannot 
come to Alaska and tell Natives how 
to live, cither, Kushnik said. Most 
non-Native Americans arc decent peo­
ple, she said, and if  they understood 
the’situation Alaska Natives arc fac­
ing, they would permit Natives to 
carry out their lifestyles.

Elizabeth Keating, originally from 
Holikachuk, told a panel of Bush 
Caucus legislators, ” We have a con­
sensus in the Native dommunity. We 
want a Native preference, but you're 
saying we can t have that."

Gov. f te v e  Cowpcr said he 
understands the sentiments behind the
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NATIVE SUBSISTENCE CONFERENCE ADOPTS RESOLUTION

More than 700 Alaska Natives, representing villages, 
regional and statewide organizations, gathered at the Egan 
Convention Center in Anchorage this week for two days of 
intensive discussions of the current subsistence issue. The 
Conference, to which all Native people and organizations were 
invited, was hosted by the A.'aska Federation Natives on April 
10 and 11. It concluded with a five-hour public hearing 
before the House and Senate Resources Committees of the Alaska 
State Legislature.

The issue at stake is continued Federal and State 
protection of subsistence uses for Alaska Natives and other 
rural residents throughout the State.

During the first day and one-half, participants listened 
to speakers and panelists, including Governor Steve Cowper, 
Senator Ted Stevens (by pre-recorded videotape), Congressman 
Don Young, Interior Secretary Manuel Lujan, State legislators, 
Native leaders and representatives of commercial fishing, 
environmental and sport hunting and fishing groups. Among the 
topics presented and submitted for discussion on the floor:

the recent Alaska'Supreme Court decision in 
McDowell v. State which declared that the State 
subsistence law of 1986 - providing a subsistence 
priority to all rural Alaskans, Native and non-Native 
alike - was unconstitutional;

the imminent prospect of a Federal takeover of fish and 
game management on Federal lands, if no State solution to 
the constitutional crisis can be found by July 1, 1990;

how s u c h  a s y s tem  o f  " d u a l  m anagem en t"  ( w i t h  t h e  F e d e r a l  
g o v e rn m e n t  im p le m e n t i n g  a r u r a l  s u b s i s t e n c e  p r i o r i t y  on  
F e d e r a l  la n d s  and t h e  S t a t e  g o v e r n m e n t  an a s - y e t  u n kn ow n  
s u b s i s t e n c e  p o l i c y  o n  S t a t e  a n d  p r i v a t e  l a n d s )  w o u ld  
a c t u a l l y  w o r k ,  g i v e n  unknown p l a n s  o f  t h e  F e d e r a l  
a g e n c ie s  and u n r e s o l v e d  i s s u e s  i n  F e d e r a l  and  S t a t e  
c o u r t s ;



t h e  p o l i t i c a l  r i s k s  t o  A l a s k a  N a t i v e s  and t h e  S t a t e  as a 
w h o le  o f  p e r s u a d in g  t h e  U .S . C o n g re s s  t o  o p e n  t h e  A la s k a  
N a t i o n a l  I n t e r e s t  Lands C o n s e r v a t i o n  A c t  (ANILCA) t o  
amend t h e  f e d e r a l  s u b s i s t e n c e  la w ;  a n d ,

v a r i o u s  o p t i o n s  and l e g i s l a t i v e  p r o c e s s e s  by w h ic h  t h e  
S t a t e  C o n s t i t u t i o n  m ig h t  be  amended t o  b r i n g  A la s k a  b a c k  
i n t o  c o m p l ia n c e  w i t h  F e d e r a l  la w  and a v o i d  F e d e r a l  
i n t e r v e n t i o n .

On Wednesday, Secretary Lujan addressed the Conference, 
stating that the Federal government will fulfill its non- 
discretionary obligations under ANILCA and is already deeply 
involved in planning for that contingency on July 1. However, 
the Secretary strongly urged that the State of Alaska act 
expeditiously to solve the problem at the State level, and to 
avoid the necessity of a Federal takeover. Governor Cowper 
echoed this point in his remarks, while making it clear that 
he would not support a state measure which was not politically 
viable and did not have the backing of the Native community. 
Senator Stevens and Congressman Young reiterated previous 
public statements on the dangers of opening ANILCA in the 
Congress, and urged that the State Legislature and the 
Governor solve the problem in Juneau before the end of the 
legislative session.

On the final afternoon of the Conference, a lengthy 
debate within the Native community was held and a variety of 
positions were presented and argued. Prior to adjournment, 
conferees unanimously adopted several resolutions representing 
a balance of viewpoints, recommending that all Native 
organizations seek:

to continue to support the inherent Native rights to 
subsistence uses and resources;

to gain approval of a State constitutional amendment 
allowing the State of Alaska to continue exercising fish 
and game management on all lands within its boundaries in 
accordance with applicable Federal law (ANILCA);

t o  a d v o c a t e  a t h o r o u g h  r e v i e w  o f  t h e  e n t i r e  s y s te m  o f  
S t a t e  management o f  s u b s i s t e n c e ,  i n v o l v i n g  N a t i v e  
i n d i v i d u a l s  and o r g a n i z a t i o n s  d i r e c t l y  a f f e c t e d ,  
a d d r e s s i n g  t h e  d e f i n i t i o n  o f  " r u r a l , "  e m p h a s i z i n g  t h e  
needs and r i g h t s  o f  c u s t o m a r y  a nd  t r a d i t i o n a l  s u b s i s t e n c e  
u s e r s ,  and re c om m end in g  n e c e s s a r y  c h a n g e s  i n  s t a t u t e s  and 
r e g u l a t i o n s  t o  im p ro v e  S t a t e  o p e r a t i o n  o f  s u b s i s t e n c e  
management - and t o  make s u c h  a r e v i e w  p r o c e s s  a 
p r e r e q u i s i t e  f o r  c o n t i n u e d  N a t i v e  s u p p o r t  o f  a 
c o n s t i t u t i o n a l  amendment t o  r e t a i n  f i s h  and game 
management i n  S t a t e  h a n d s ;

2



to involve Native people and their organizations directly 
in the development and implementation of any Federal 
subsistence management regime on Federal lands, in the 
event that dual management occurs after July 1, with 
specific intention to resist any attempt by the State of 
Alaska to contract with the Federal government for any 
role in managing subsistence on Federal lands and to 
maximize opportunities for the contracting of federal 
management responsibilities to Native tribal 
organizations;

to initiate a campaign of public education to familiarize 
legislators, other officials and the general public with 
the facts of subsistence resources and uses;

to initiate a vigorous campaign of voter registration 
throughout Alaska.
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THE ALASKA FEDERATION OF NATIVES

The Alaska Federation of Natives (AFN) is a statewide 
advocacy organization working on behalf of 80,000+ Eskimos,
Aleuts and Indians. It is the largest Alaska Native organization 
with a membership of 137 villages, 13 Alaska Native regional 
corporations, and 10 regional non-profit organizations.

The mission of AFN is to enhance and promote the cultural, 
economic and political voice of the entire Alaska Native people, 
their governments and organizations, with respect to federal, 
state and local laws; to foster and encourage preservation of 
Alaska Native cultures; to promote understanding of the economic 
needs of Alaska Natives and encourage development consistent with 
those needs; to protect, retain and enhance all lands owned by 
Alaska Natives and their organizations; and to promote and 
advocate programs and systems which instill pride and confidence 
in individual Alaska Natives.

HISTORY

The Alaska federation of Natives was formed in October of 
1966 when Alaska Natives came together for a statewide conference 
to address the need for a settlement of Alaska Native aboriginal 
land claims.

Between 1966 and 1971, AFN worked to attain passage of the 
Alaska Native Claims Settlement Act (ANCSA). When this goal was 
achieved in December of 1971, it was net an end for AFN but a new 
b e g i n n i n g .

As Alaska Natives began the task of implementing ANCSA, AFN 
offered technical assistance and managed a number of statewide 
human service programs. As the strength and independence of the 
regional associations grew, the human service programs were 
transferred to those associations.

A r e s p o n s i v e  AFN o r g a n i z a t i o n  e v o l v e d  t o  a d d r e s s  t h e  new 
c h a l l e n g e s  and i s s u e s  f a c i n g  A l a s k a  N a t i v e s .  F u nd s  c o l l e c t e d  
t h r o u g h  m em b e rs h ip  f e e s  a l l o w e d  AFN t o  become a p r im e  n e g o t i a t o r  
i n  t h e  f e d e r a l  l e g i s l a t i v e  p r o c e s s  t o  e n s u r e  A l a s k a  N a t i v e  
i n t e r e s t s  w e re  a d d r e s s e d ,  c l a r i f i e d  a n d  p r o t e c t e d  u n d e r  t h e  
d e v e lo p m e n t  and  p a s s a g e  o f  t h e  A l a s k a  N a t i o n a l  I n t e r e s t  L a n d s  
C o n s e r v a t i o n  A c t  o f  1980; t h e  1987 Am endm en ts  t o  t h e  A l a s k a  
N a t i v e  C la im s  S e t t l e m e n t  A c t  (1991 l e g i s l a t i o n )  and  o t h e r  f e d e r a l  
l e g i s l a t i o n  im p a c t i n g  N a t i v e  A m e r i c a n s .
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AFN assum ed an a c t i v e  r o l e  i n  t h e  A la s k a  S t a t e  l e g i s l a t i v e  
p r o c e s s  b y  p r o m o t i n g  l e g i s l a t i o n  f o r  f u n d i n g  new a n d / o r  
m a i n t a i n i n g  e x i s t i n g  r u r a l  p r o g r a m s  i n  t h e  a r e a s  o f  h e a l t h ,  
e d u c a t i o n ,  r e s o u r c e  d e v e lo p m e n t ,  l a b o r  and  g o v e r n m e n t .

AFN CONVENTION

S in c e  1966 , t h e  a n n u a l  AFN c o n v e n t i o n  h a s  become a 
t r a d i t i o n a l  m e e t i n g  p l a c e  f o r  o v e r  3 ,000 A la s k a  N a t i v e s .  E a ch  
O c t o b e r ,  t h e  c o n v e n t i o n  p r o v i d e s  d e l e g a t e s  f r o m  e a c h  A l a s k a  
c om m u n i t y  w i t h  an o p p o r t u n i t y  t o  d i s c u s s  c u r r e n t  i s s u e s  o f  
im p o r t a n c e  t o  t h e  N a t i v e  c o m m u n i t y ,  t o  e s t a b l i s h  t h e  AFN 
p r i o r i t i e s  f o r  t h e  u p c om in g  y e a r ,  t o  re n e w  o l d  f r i e n d s h i p s ,  a n d ,  
m o s t i m p o r t a n t l y ,  t o  s t r e n g t h e n  common b o n d s  among t h e  d i v e r s e  
e t h n i c  g r o u p  o f  t h e  s t a t e .  Each  v o t i n g  d e l e g a t e  i s  a u t h o r i z e d  b y  
r e s o l u t i o n  t o  p a r t i c i p a t e  i n  t h e  d e c i s i o n - m a k i n g  p r o c e s s  o f  t h e  
c o n v e n t i o n .  D u r i n g  t h e  c o n v e n t i o n ,  d e l e g a t e s  a c t  on  r e s o l u t i o n s  
r e c e i v e d  f r o m  t h e  many e n t i t i e s  a nd  i n d i v i d u a l s ,  e l e c t  t h e  AFN 
C h a i rm a n  and  t h e  v i l l a g e  r e p r e s e n t a t i v e s  t o  t h e  AFN B o a r d  o f  
D i r e c t o r s .  The  B o a r d ,  i n  t u r n ,  d i r e c t s  AFN s t a f f  t o  c a r r y  o u t  
t h e  d i r e c t i o n  s e t  b y  t h e  d e l e g a t e s .  AFN becomes t h e  VO ICE OF THE 
PEOPLE.
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A p r i l  1 6 ,  1990

The H o n o r a b le  S t e v e  C owpe r 
G o v e r n o r  - S t a t e  o f  A la s k a  
Pouch  A
J u n e a u ,  A la s k a  998 11  

D e a r G o v e r n o r  C ow pe r :

On behalf of the AFN Board or Directors, I would like to 
express our appreciation to you for making time in your 
schedule to attend the recent AFN statewide subsistence 
conference. As you know, the Native leaders who attended 
spent two days discussing the subsistence issue, and, prior to 
adjourning, passed several resolutions, copies of which are 
enclosed, that urge the AFN Board to adopt and implement a 
comprehensive subsistence policy. The thoughts you shared 
with those in attendance about how best to achieve our 
mutually shared goals were both informative and helpful.

In your presentation to the conference, you reiterated 
what you have publicly stated on many occasions - "any 
proposal, if it is to go anywhere, must enjoy the support of 
both the Native community and myself. In short, we have to be 
together on this one."

I  a p p la u d  y o u  f o r  y o u r  c om m i tm e n t  t o  t h e  p e o p l e  m o s t 
a f f e c t e d  b y  t h e  M cD ow e l l  d e c i s i o n  -  t h e  N a t i v e  p e o p l e  o f  
A l a s k a .  On b e h a l f  o f  AFN, I  p le d g e  o u r  c o n t i n u e d  c o o p e r a t i o n  
and a s s i s t a n c e  t o  a t i m e l y  r e s o l u t i o n  o f  t h e  s i t u a t i o n  f a c i n g  
u s  t o d a y .

I n  y o u r  p r e s e n t a t i o n  y o u  o u t l i n e d  t h r e e  r e q u i r e m e n t s  f o r  
an a c c e p t a b l e  s o l u t i o n .

(1) The a p p r o a c h  m u s t be a l o n g  t h e  l i n e s  o f  a 
c o n s t i t u t i o n a l  am endm en t;

(2) the constitutional amendment must, at a 
minimum ensure the continued subsistence priority 
for rural Alaskans on both state and federal lands; 
and
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(3) passage of the constitutional amendment cannot 
be put at risk by the inclusion of language that 
will meet with opposition from those - legislators 
and voters alike - who might otherwise endorse a 
rural subsistence preference.

As a result of our deliberations over the two-day 
meeting, I believe wo are in agreement with your three 
requirements.

In that regard, by a unanimous vote, on April 11 the 
conference adopted a resolution that urges AFN to support an 
amendment to the Alaska Constitution to grant the legislature 
authority to regulate subsistence resources consistently with 
federal laws and retain fish and game management authority on 
federal lands. The amendment that Representative Lyman 
Hoffman recently proposed would achieve that result.

However, the resolution's support for a constitutional 
amendment is not unconditional. Rather, the amendment 
conditions support on the State, prior to July 1, initiating a 
review of "all State subsistence statutes, policies, 
regulations, programs and practices in every area of State 
jurisdiction in order to establish all overall subsistence 
management regime that is responsive to the true subsistence 
needs of affected Alaskans." Such a review has an important 
purpose. The Alaska subsistence statute merely establishes 
state policy. The statute delegates implementation of that 
policy to the Alaska Board of Fisheries and Board of Game, 
whose members have broad administrative discretion to exercise 
independent judgment. For that reason, no matter how wise the 
policy it codifies and no matter how carefully it is drafted, 
over time, no subsistence statute is any better or worse than 
the people who implement it.

As you know, in the early 1980s several Board members 
exercised their administrative discretion in a manner 
purposely and repeatedly calculated to prove that the State 
subsistence law was unworkable. While considerable progress 
has been made since then, both during your and during the 
previous administration, to ensure that individuals appointed 
to the boards are committed to exercising administrative 
discretion to implement the Alaska subsistence statute in good 
faith and with appropriate sensitivity to the needs and 
lifestyle of Alaska Natives and other residents who depend 
upon fish and game tor their sustenance, at best, the boards' 
implementation has been uneven, particularly in southeast 
A l a s k a .

In addition, time and time again, problems between 
subsistence users and the State regulatory system escalate and



turn into conflicts which eventually end up in court. This 
costs both the State and the subsistence users much time, 
energy and money. In our view, litigation should be an avenue 
of last resort. A thorough review of the State regulatory 
system as it affects real people could provide us both an 
opportunity to make government work better for people and cut 
down the costs in continuing to litigate problems.

For these reasons, the Native leaders who attended the 
statewide subsistence conference were of the strong opinion 
that a thorough independent review of the boards' 
implementation of the Alaska subsistence statute is long 
overdue.

To be effective, such a review must involve Native 
organizations whose membership has been adversely affected by 
board implementation decisions. On behalf of AFN, I would 
like to commit our organization to working with you, 
Commissioner Collinsworth, ADF&G staff, the boards and all 
other interested parties to ensure that such a comprehensive 
review can proceed as soon as possible.

cc: AFN Board of Directors
AFN Legislative Committee 
RurAL CAP
Association of Village Council Presidents
Tanana Chiefs Conference
Southeast Native Subsistence Commission

Sincerely,

Julie E. Kitka 
President
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SUBSISTENCE SUMMIT CONFERENCE 
ALASKA FEDERATION OF NATIVES 

RESOLUTION NO. 90-1 
APRIL 11, 1990

ENTITLED: Alaska NATIVE SUBSISTENCE RIGHTS:
AN AFFIRMATION AND A STRATEGY

WHEREAS, the Alaska Federation of Natives, constituted of 
Regional Corporations, Regional non-profit 
organizations and other affiliated groups from 
throughout Alaska, represents those entities and 
communities in advancing their subsistence rights and 
interests; and

WHEREAS, approximately four percent (4%) of all fish and 
wildlife harvested in Alaska is takon by subsistence 
users; and

WHEREAS, less than one percent (1%) of salmon harvested in 
tho State is taken by subsistence users; and

WHEREAS, in tho 1980s, 50,000 Natives and 60,000 non-Nativos 
wcro subsistence users; and

WHEREAS, approximately 40,000 urban Natives are deprived of 
their subsistence rights; and

WHEREAS, under ANILCA, the determination of priority
subsistence rights among resource users is made only 
when it is necessary to rostrict tho taking of 
populations of fish and wildlife in ordor to protect 
the continued viability of ouch populations; and

WHEREAS, Congress declares that the continuation of
opportunity for subsistence uses by rural residents of 
Alasxa, including both Natives and non-Natives, on the 
public lands, and by Alaska N a t i v e s  on  Native lards is 
ecsen’ial to Nativo physical, e c o n om i c ,  traditional and 
cultural existence and t o  n o n - N a t i v e  physical, 
e c o n om ic ,  traditional and s o c i a l  e x i s t e n c e ;  and
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WHEREAS, as  i d e n t i f i e d  i n  A l a s k a  N a t i v e  H e a l t h  S e r v i c e
s t u d i e s ,  A l a s k a  N a t i v e s  may be a d v e r s e l y  a f f e c t e d  by 
t h e  u n a v a i l a b i l i t y  o r  s c a r c i t y  o f  t r a d i t i o n a l  f o o d s  a nd  
change s  i n  N a t i v e  l i f e s t y l e ;  and

WHEREAS, T i t l e  V I I I  o f  ANILCA was e n a c t e d  i n  p a r t  t o  f u l f i l l  
t h e  unmet s u b s i s t e n c e  o r i e n t e d  r e q u i r e m e n t s  and 
p u r p o s e s  o f  ANCSA and t o  e s s e n t i a l l y  p r o t e c t  t h e  
c u l t u r a l  and t r a d i t i o n a l  A l a s k a  N a t i v e  l i f e s t y l e ;

NOW THEREFORE FIE I T  RESOLVED t h a t  t h e  A l a s k a  F e d e r a t i o n  o f  
N a t i v e s  i s  d i r e c t e d  by t h e  d e l e g a t e s  h e r e i n  a s s em b l e d  
a t  t h e  S u b s i s t e n c e  Summ i t  C o n f e r e n c e  t o  a d o p t  as  i t s  
p r i n c i p a l  d i r e c t i o n  and  recommends t o  a l l  a p p r o p r i a t e  
N a t i v e  o r g a n i z a t i o n s  t h e  f o l l o w i n g :

Act to continue to support the inherent Native 
rights to subsistence resources and uses.

Act to gain approval of an amendment to the 
Constitution of the State of Alaska that allows 
the State to exercise management jurisdiction over 
all fish, wildlife, plant and other renewable 
natural resources within its boundaries and 
provides that the State shall exercise management 
of subsistence resources therein in accordance 
with applicable federal law.

Act prior to July 1, 1990, to have the State of 
Alaska review and revise as necessary all State 
subsistence statutes, policies, regulations, 
programs and practices in every area of State 
jurisdiction in order to establish an overall 
subsistence management regime that is responsive 
to the true subsistence needs of affected 
Alaskans. Such review and revision shall include 
representation from Native organizations that 
represent those Alaskans directly affected. This 
review shall seek to establish a definition of 
"rural* which includes as many Alaska Native 
people as possible and that the State 
administration adopt a subsistence system for 
individuals not in "rural" areas who can 
demonstrate traditional and customary utilization 
of natural resources. Such review and revision 
shall be undertaken with the fundamental intent to 
allow those Alaskans w h o  by custom, traditirn, 
location, and c i rc umst an ce  have practiced 
subsistence use  of A la ska's re sources up to the 
present and will in t h e  future, to do so in an 
appropriately responsive, sensitive, 
comprehensive, timely and c o nt i nu i ng  manner.
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Act immediately to request and to take action to 
involve affected Native organizations directly and 
fully in development, promulgation and 
implementation of any federal subsistence 
management regime developed for federal lands in 
the event State management is terminated. Native 
organizations shall resist, with all possible 
force, any attempt by the State of Alaska to 
contract with the federal government for any role 
in managing federal lands for subsistence uses. 
Tribal contracting for management of federal lands 
for subsistence uses will be strongly supported.

Act to initiate a vigorous campaign to educate and 
familiarize public officials and legislators with 
all aspects of subsistence resources and uses.

Act to initiate a vigorous registration campaign 
across the State of Alaska.

BE IT FURTHER RESOLVED that all Native entities and
organizations shall withdraw after July 1, 1990, their 
support for State subsistence management on federal 
lands and for a State constitutional amendment if there 
is not a satisfactory resolution pursuant to the review 
and revision of State subsistence management requested 
herein; a**l

BE IT FINALLY RESOLVED that in the event of the above 
withdrawal of Native support, all affected Native 
organizations shall pursue with all appropriate 
resources any and all legal and Congressional actions 
to secure their rights to Alaska's subsistence 
resources and uses.

Passed and approved unanimously by delegates to the AFN 
Subsistence Summit Conference this 11th day of April, 1990.

Ji/lie E. Kitka 
P r e s i d e n t



a u a s n a  p e n e R a & o n  
□ p  natives, inc.

• 1 1 1  W. 4th Avenue. Suite 301 • Anchorage. Alaska 99501 • Phone (907) 274-3611

SUBSISTENCE SUMMIT CONFERENCE 
ALASKA FEDERATION OF NATIVES 

RESOLUTION NO. 90-2 
APRIL 11, 1990

ENTITLED: ALASKA NATIVE SUBSISTENCE RIGHTS: A PRIORITY FOR
ALASKA NATIVE TRIBAL MEMBERS

W HEREAS, Alaska Native tribes have managed fish and game in 
their traditional areas since before anyone can 
remember, and both the Native people and the animals 
benefited from tribal management; and

WHEREAS, members of Alaska Native tribes today, and in the 
future, rely on the right to harvest subsistence 
resources to nourish their bodies, and for the survival 
of their culture; and

WHEREAS, the only way to guarantee subsistence rights for 
members of the Alaska Native tribes is for tribe 1 
members to be given a priority to harvest subsistence 
resources on all lands in Alaska that they have 
traditionally and customarily used;

NOW THEREFORE BE IT RESOLVED that Native tribes and
v organizations will work in the long-term to gain a

subsistence priority for Alaska Native tribal members, 
and to affirm the power of Alaska Native tribes to 
manage and regulate subsistence uses by their members.

Passed  and a p p r o v e d  u n a n im o u s l y  by  t h e  d e l e g a t e s  t o  t h e  AFN 
S u b s i s t e n c e  Summ i t  C o n f e r e n c e  t h i s  1 1 t h  d a y  o f  A p r i l ,  1990.

Julxe E. Kitka 
President
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SUBSISTENCE SUMMIT CONFERENCE 
ALASKA FEDERATION OF NATIVES 

RESOLUTION NO. 90-3 
APRIL 11, 1990

WHEREAS, the McDowell v. State decision by the Alaska Supreme 
Court puts the State out of compliance with the federal 
subsistence preference found in Title VIII of ANILCA and 
will lead to a federal assumption of fish and game 
management authority ovi federal lands in the State after 
July 1, 1990, unless the law is changed; and

WHEREAS, there is a substantial doubt that the law can be changed •. 
in time to avoid federal takeover of fish and game 
management on federal lands; and

WHEREAS, joint State and federal planning for implementing a dual 
fish and game management system in the State after July 1, 
1990, has taken place without participation or over 
consultation with the Alaska Federation of Natives or other 
Native organizations; arid

WHEREAS, the sound management of-Alaska's fish and game resources 
is inseparable from Native culture and tradition and must be 
protected by all possible means; and

WHEREAS, Representative Lyman Hoffman has proposed a State
constitutional amendmer.- which would allow the State to 

- manage subsistence resources in accordance with federal law 
and retain fish and game management authority on federal 

• lands.

NOW THEREFORE BE IT RESOLVED that the body assembled herein
directs the Alaska Federation of Natives to work towards 
amending the State constitution to allow the State to manage 
subsistence resources consistently with federal laws and 
retain fish and game management authority on federal lands.

Passed and approved unanimously by the delegates to the AFN
S u b s i s t e n c e  Summi t C o n f e r e n c e  t h i s  1 1 t h  d a y  o f  A p r i l ,  1990.

J u l i e  r.‘ K i t k a  
Pror. i<i>
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T H E CU R R EN T CRISIS: 
M cD OW ELL V. STATE

T H E  S I T U A T I O N . o f  
fed era l an d  s ta le  law s g o v ern in g  
s u b s i s t e n c e  in  A la s k a  w a s  
ab ru p tly  u p se t on  D ecem b er 22, 
1989, w h en  th e  A lask a  S u p rem e 
C o u r t  i s s u e d  i ts  o p in i o n  in  
M cD o w ell v . S ta le . A t is su e  in 
tliis case  w as  w h e th e r th e  e x is t­
ing  A lask a  su b sis ten ce  law , w h ich

Ero v id c d  p rio r  ity  s u b s i s te n c e  
u n tin g  a n d  f ish in g  o p p o r tu n i­

t ie s  to  ru ra l  A la s k a  re s id e n ts ,  
w as  p e rm itted  b y  th e  A la sk a  S ta le

th e  A laska S u p rem e  
C o u rt, on  D ecem b er 
2 2 ,1 9 8 9 , rev ersed  th e  
d e c is io n  o f  the  lo w er 
co u rt. T h e  S u p rem e  
C o u rt held  tha t p ro ­
v id in g  ru ra l A la sk an s  

s p e c ia l  s u b s i s te n c e  p r iv i le g e s  
v io la te s  A rtic le  V III. S ec tio n s  3 , 
15 a n d  17 o f  th e  A la s k a  
C o n s titu tio n . S ec tio n  3 re se rv es  
fish  an d  w ild life  in the ir " n a tu ra l 
s ta le "  to  th e  p e o p le  o f  A la sk a  
fo r " c o m m o n  u se ."  S ec tio n  15 
p ro h ib i ts  th e  L e g is la tu re  fro m  
c rea tin g  a fish e ry  a llo ca tio n  s y s ­
tem  th a t re su lts  in  an  “e x c lu s iv e  
righ t o r  sp e c ia l p riv ileg e  o f  f ish ­
e ry ."  Sect* i 17 req u ires s ta t­
u tes g o v c i g  hun ting  and  fish - 

* »  ■■ - «■ -

u p  th e  ca se  ag a in . I f  reh earin g  is 
d e n ie d , th e  c a se  w ill be  sen t back  
to  th e  S u p e r io r  C o urt to  d e te r­
m in e  th e  p rac tica l co n seq u en ces  
o f  th is  n ew  ru le  o f  co n stitu tio n a l 
law .

O n e  o f  th e  first .n in g s the 
S u p e rio r  C o urt w ill h av e  to  d e ­
c id e  is w h ich  part o r  p arts  o f  the  
A la sk a  su b sis ten ce  law  the  S u ­
p re m e  C o urt s tru ck  do w n . Did 
th e  S u p re m e  C o u r t  in te n d  to  
in v a lid a te  th e  e n tire  sub sisten ce  
p rio rity , o r d id  it th ro w  o u t o n ly  
th e  ru ra l  r e s id e n t  l im i ta t io n ,  
leav in g  th e  su b s is te n c e  p rio rity  
in ta c f?

In e ith e r  c a se , s la te  law  is 
o n c e  a g a in  o u t  o f  c o m p lia n c e  
w ith  the  ru ra l su b sis ten ce  p rio r-

T i l l ,  v m  -r svnri m

p o sitio n  in w h ich , i f  n o  r c r r  dy  
ca n  be  found  by  Ju ly  I, th e  S e c ­
re ta ry  o f  th e  In te rio r has a  . .g a l  
re s p o n s ib il i ty  u n d e r  T itle  V III 
o f  A N IL C A  to  assu m e fish  and  
g a m e  m a n a g e m e n t  (w ith  th e  
fed e ra l ru ra l su b s is te n c e  p r io r ­
ity ) on  pu b lic  lands a n d  w a te rs  in 
A lask a . If  th is  sh o u ld  h ap p e n , 
th e  g e o g ra p h ic a l e x te n t o f  th e  
S e c re ta ry 's  ju r isd ic t io n  an d  h is 
v a rio us  o p tio n s  fo r m an ag em en t 
sy s tem s rem ain  to  be  d ec id ed .

V arious rem ed ie s  fo r th is  
le g a l d ile m m a  h a v e  been  s u g ­
g ested  in A lask a  d u rin g  th e  la- 
se v e ra l w eeks. T h e  su b stan tiv e  
resu lts  an d  po litica l p ro cesses  o f  
e a c h  a r c  d i s c u s s e d ,  w i th o u t  
c o m m en t o r an a ly s is , in  the  a r ­
tic le  o n  "o p tio n s"  o n  n a e r  5 o f



S U B S I S T E N C E

W O R K B O O K

ISSUE: REVIEW OF T H E  STATE M A N A G E M E N T  SYSTEM

The Southeast Native community, through the Southeast Native Subsistence 
Commission and the General Assembly of the Tlingit and Haida Indian Tribes o f  
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AFN SU B SISTEN C E SUMMIT CONFERENCE 
SOUTHEAST NATIVE SU B SISTEN CE COMMISSION

IS S U E
REVIEW OF STATE MANAGEMENT SYSTEM

Prior to July 1, 1990, Native Alaskan representatives would 

meet w i t h  the State of Alaska to identify areas within 

statutes, regulations, policies, programs, procedures, 

practices and organizational structures that might be 

reviewed and revised in order to establish an overall 

subsistence management regime that is responsive to the true 

subsistence needs of affected Alaskans. At this point, 

m atters of concern include, but are not limited to, the 

following:

o In the recent past, Native Alaskans have been 

confronted with experiences incurred in their exercise 

of subsistence rights which have created personal 

unhappiness, extra cost and expense, legal 

confrontations with legal officials or the Alaska 

Department of Fish and Game, or in some manner have 

been denied access to resources. Please find attached 

as iixhibit "An an outline of some of these events.

o The Ala s k a  Department of Fish and Game and the Alaska 

Board of Game have time and again provided for 

commercial fishing, or sports hunting and fishing or 

some other use or allocation of plant, fish and



wildlife resources without first establishing the 

scientific and baseline management information on the 

populations of resources. Upon determination of this 

information, policy consideration of sustained yield 

and subsistence requirements before allocation to 

commercial, sports and other uses has been lacking and 

not established as envisioned and required by ANILCA 

Title 8 .

The implementation of Alaska statutes, regulations, 

policies and enforcement procedures - are the source of 

m a n y  problems experienced by subsistence users and 

other members of the public. These are evidenced in 

many decisions of the federal and state courts and in 

cases still pending. Please see attachment "B" which 

outlines a synopsis of these occurrences. A  review and 

consideration of revisions to these Alaska statutes, 

regulations, policies, and enforcement procedures is 

proposed. Simultaneously, a review and evaluation of 

all p*. ling appeals and cases pending consideration in 

state and federal courts for possible withdrawal, 

dismissal or alternative resolution by the State of 

Alaska is proposed. These suits are costly, and create 

disharmony in any good faith effort to find solutions 

among Natives, the public and the government.



It is observed that the ADF&G, Division of Habitat 

lacks legal and management authority with respect to 

subsistence resources and uses. This matter needs 

legislative policy review.

It is observed that the ADF&G, Division of Subsistence, 

w h i c h  is responsible for researching and documenting 

subsistence uses, is isolated from the advisory, policy 

and rulemaking system. Yet those activities require 

research data and information on which to base resource 

decisions. Closer interaction between the research and 

the policy making processes would enable the state to 

mana g e  the resources in accordance with the priority 

subsistence provision and consistent with the important 

ma n date under ANILCA.

The definition of "rural", whether the federal or state 

management is controlling, needs to be resolved in a 

non-judicial manner, "which includes as many Alaska 

Nati v e  people possible and in a manner that encourages 

that the State Administration to adopt a subsistence 

system for individuals not in "rural" areas who can 

demonstrate traditional and customary utilization of 

natural resources". It is observed that ANILCA Section 

804 does not trigger a subsistence priority until a 

resource shortage occurs. Prior to that time a policy
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to provide for subsistence allocations to non-rural 

individuals should be established.

o The role, the policy interface, the funding and the 

membership constitution of the local advisory 

committees, and the regional councils as contemplated 

b y  Title 8 of ANILCA has been poorly supported and 

implemented. Please find attached as Exhibit "C" the 

Sealaska Corporation paper entitled Summary 

Recommendations and Conclusions of Sealaska's Southeast 

Regional Council White P a p e r .

o The AD F & G  enforcement policies and procedures are

lacking in consistence, uniformity, guidance and 

sensitivity to the rights of Alaska Natives and others. 

The many court decisions and pending cases bear witness 

to this current condition. Please see Exhibit B for 

specific situations.

o Technical and policy interaction with federal agency

planning and administration for activities on federal 

lands w h i c h  may impact subsistence resources has 

occurred on a limited basis by State ADF&G, ADNR and 

other appropriate State agencies. More effective 

research, interface, advocacy and management needs to 

occur.



F X.H JJLL I A
DOCUMENTATION OF SUBSISTENCE USER 

PROBLEMS WITH THE EXISTING ADF&G SYSTEM

Resource Use: Subsistence Hunting -  Deer
Time Frame: December 1990-January  1991 Hunting Season
Source: Raymond Dick
Community or Im pact Area: Hoonah, Alaska
Date of Interview: April 24, 1990

Nature of Problem: While he is sure there are problems which have been ongoing, there 
is one o f  immediate concern to Mr. Dick. Apparently two ADF&G representatives, Bob 
Schrooder and M att' Kookesh, did some research in the community concerning the 
possib'e closure o f  the deer season in December or possible reductions in bag limits with 
a January  month closure. Mr. Dick feels such a closure or limitation on take would 
create a hardship on community residents who customarily and traditionally hunt during 
that time period. He feels i f  sustained yield were truly jeopardized in which case 
subsistence uses could be limited, that all other outside uses should be cut off. The only 
change in outside permits is that there is a 3 bag limit.

Resource Use: Commercial Fishing -  Regional Regulations 
Time Frame: Future Commercial Openings 
Source: Raymond Dick
Community or Impact Area: Southeast, Alaska 
Date o f  Interview: April 24, 1990

Nature of Problem: Mr. Dick has been on the Board for 14 years. He has had plenty of 
opportunity  to examine the issues for the various fisheries and between the various 
regions. He feel it is appropriate for the subsistence group to recommend a reduction in 
the percentage paid by fishermen to support the Northern and Southern Southeast 
Resource Associations from 3% to 1%. They have done this in the Prince of William 
Sound and i* seems to be working. He has proposed this several times with no result. 
T he  benefit will be to fishermen throughout the region.

Resource Use: Juneau Hatchery  -  Enhancement Efforts 
T 'm e Frame: Future Impacts on Other Uses In O ther Areas 
Source: Raymond Dick
Community or Impact Area: Juneau, Alaska & Surrounding Communities 
Date of Interview: April 24, 1990

Nature of Problem: Speaking from his perspective as a Board member, Mr. Dick
brought up a concern about the Juneau hatchery (DIPAC). Mr. Dick is concerned about 
the potential impacts to other fisheries and other community uses o f  the resources. He 
has heard comments about the fish given away by the hatchery to local individuals and 
is concerned that the State may attempt to interpret this sort o f  supply as meeting a 
subsistence need. He is also concerned about the quality of fish and suggests that the 
situation be studied in detail to ensure that there are no undue negative impacts to the 
aatural fisheries and uses.



Resource Use: Hydaburg Subsistence Fishery -  Herring Eggs on Kelp 
Time Frame: Over the Past Several Years to Present 
Source: Bob Sanderson
Community or Im pact Area: Hydaburg & Surrounding Area 
Date of Interview: April 20, 1990

Nature of Problem: Mr. Sanderson has indicated that problems with the herring egg 
fishery have been ongoing for a number o f years now. The most recent occurred with 
the most recent spawning and gathering effort. He feels that ADF&G is overly 
aggressive in their enforcement and may even be selectively enforcing or focusing their 
efforts on the Hydaburg residents. He is willing to recount years o f  this sort of 
harassment by the enforcement people. The most recent incident involved confiscation 
o f  herring eggs which were being obtained for an elder in the community (Sam 
Douglas). The enforcement people confiscated the eggs because Mr. Douglas hadn’t 
signed his permit even though Mr. Douglas was there to receive the eggs and it was 
obvious that he needed help to get his allowance. Frank "Hammy" Natkong witnessed 
the confiscation. Bob Sanderson contends that this is not an isolated incident. It goes on 
all the time. He is incensed that so many limitations and such strict enforcement is 
focused on subsistence users which commercial users carry o ff  tons o f  herring eggs. He 
contends that the massive harvesting for commercial uses has taken its toll. There is 
hardly any spawn in traditional harvest areas where "you could almost walk on the 
water" the spawn was so thick".

Resource Use: Saxman Subsistence -  All Species 
Time Frame: Over the Past Several Years to Present 
Source: Tlllie Kushnik
Community or Im pact Area: Saxman & Surrounding Area 
Date of Interview: April 24, 1990

Nature o f  Problem: Ms. Kushnik is a recognized leader from the community o f Saxman. 
She has been a strong vocal spokesperson at the various subsistence summit conferences 
and sits on SENSC. Her disgruntlcment with the system is apparent by her written and 
verbal testimony which sh has presented. She is particularly concerned about the 
permit and enforcement process which has begun to make criminals out o f  our people 
for no larger crime than going to get our Native food to live on. She does not feel that 
this is what was intended under ANILCA and that it is certainly undermining to our 
basic Native rights which have never been respected and our needs which have never 
been met. She is now concerned about ADF&G plans to commercialize the sea 
cucumber. She is afraid that resource will be depleted in the same manner as the 
herring egg resource and with no thought to the Native subsistence uses. The Saxman 
IRA Council conducted a meeting on April 24 and voted to support Ms. Kushnik’s input 
as typical o f  the kinds of problems that the community has encountered with the system,

Resource Use: S itkn  Subsistence -  Abalone 
Time Frame: 1981-82 
Source: Mark Jacobs, J r .
Community or Impact Area: Sitka & Surrounding Area 
Date of Interview: April 20, 1990

Nature of Problem: Mr. Jacobs has provided copies of correspondence that he had with 
ADF&G concerning problems that he had with the subsistence permit process. That
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supporting documentation is attached at the request o f  Mr. Jacobs. At the time that Mr. 
Jacobs applied for a subsistence permit for abalone, he was seeking to include his wife 
and two children on his permit as head o f household. He was denied while two others 
(both non-Native) were issued head o f  household permits. He immediately protested to 
the Commissioner o f  ADF&G. His contention was that even with a stronger aboriginal 
claim to use o f the resources he did not even get equal treatment in the system. He also 
raised the issue o f  limited subsistence uses in the face o f  more extensive, less limited 
commercial uses.

Resource Use: S itka  Subsistence Fishery 
Time Frame: F as t  and Present 
Source: M ark Jacobs, J r .
Community or Impact Area: The Region 
Date o f  Interview: April 24, 1990

Nature of Problem: Mr. Jacobs has expressed particular concern about regulatory
language which gives sports fishermen a higher priority than subsistence users for 
certain f i .h  species in certain areas by not recognizing them as having been traditionally 
used for subsistence. King salmon, coho and sockeye are the targeted species. His 
example is that sockeye salmon in Redoubt Bay near Sitka are harvested almost 
exclusively by sports fishermen. He has submitted strong supporting testimony 
concerning the cultural importance o f  subsistence foods to the Native cultures. That 
eloquent docum ent is also enclosed because it speaks o f  the Native culture, including the 
origin o f  tribal and clan names which stem from land and the resources o f  the land.

Resource Use: S itka  Subsistence Fishery 
Time Frame: Past and Present 
Source: M ark Jacobs, J r .
Community o r  Impact Area: The Region 
Date of Interview: April 24, 1990

Nature of Problem: Another concern o f  Mr. Jacobs involves the limitations placed on 
the types o f  gear the permittee can uses. Subsistence users are continually losing gear 
through confiscation for alleged violations. In addition, the system threatens termination 
o f  any access rights i f  the perm it holder loses or doesn’t report take. He does not 
believe that federal law requires this sort o f  heavy handed management and presents a 
very eloquent statement concerning the need for ADF&G to even use permits, bag 
limits. O f  course, people resist this system and process. Mr. Jacobs expressed concern 
that this resistance to reporting take or even applying for a permit, could be used to 
demonstrate decreased need and importance.

Resource Use: Personal Use Fishery 
Time Frame: T he  Past Year 
Source: Bill Thom as
Community or Impact Area: Ketchikan & Surrounding Community 
Date of Interview: April 25, 1990

Nature of Problem: Mr. Thomas is a Native residing in an "urban" community. As a 
result, he must use a personal use permit to satisfy his subsistence needs, which it does 
only marginally. Personal use does not have the same protections as subsistence use and 
will eventually lose out as competition for the resources becomes more fierce or in the
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event sustained yield is jeopardized. He is afraid that the Native people may be 
convinced to accept personal use permits instead of subsistence permits throwing them 
into the competing use arena and that this may be used to demonstrate decreased 
subsistence need. His own experience with personal use is that gear and use limitations 
with that sort o f  perm it are unacceptable.

Resource Use: S ta te  Subsistence Management 
Time Frame: Ongoing
Source: Victor Burgess, Bob Sanderson -  Hydaburg 
Community or Im pact Area: The State 
Date o f  Interview: April 24, 1990

Nature o f  Problem: Bob Sanderson (SENSC) and Victor Burgess (Hydaburg Fishery
Advisory Committee) have identified flaws in subsistence law which must be corrected. 
They believe that Natives have rights superior to other state citizens and therefore 
should not concern themselves with discussion o f a constitutional amendment. They also 
believe that any appearance of acquiescence or agreement is a form of compromise and 
thus a potential weakening of the Native position in protecting those rights. They 
suggest

o The term "reasonable" be defined in the state statute so Native hunting and
fishing rights are not qualified. Subsistence regulations should be judged by the 
standard of whether they are necessary for conservation. The less stringent due 
process standard o f  reasonableness normally required for regulating is not 
applicable.

o Amend ANILCA so that Native subsistence rights arc uoi qualified (e.g., non­
commercial, customary trade). Some terms are inconsistent with Title VIII of 
ANILCA.

o Criteria for customary and traditional uses should be defined in statute with
concurrence o f  Native community.

o Restrict the power o f  Fish and Game Boards on regulations dealing with
subsistence (e.g., functions o f regional councils and advisory committees, rules of 
operation).

o Statutes and regulations related to subsistence to be more readily understood and
usable should be separate and apart from other regulations.

o Recognition by the State that Natives have exclusive subsistence rights on Native
land. [Refer to Title VIII o f  ANILCA, Section 801, Section 1)

Resource Use: S ta te  Subsistence Management
Time Frame: Ongoing
Source: John  P. Feller (Wrangell)
Community or Impact Area: The State 
Date o f  Tntcrvlew: April 24, 1990

Nature o f  Problem: The Native community in Wrangell is in support o f  the Goldbelt 
position which suggest an allocation o f  resources to residents in the balance o f  the state 
which would include their shareholders residing in an area termed "urban".
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Resource Use: Subsistence Fishery -  Hooligan 
Tim e Frame: 1988-1990
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Im pact Area: Chllkat and Chilkoot Rivers -  Haines 
Date of Interview: April 24, 1990

Nature of Problem: The Haines ANB/ANS Camp 5 has submitted a resolution
concerning disruption o f the hooligan fishery in the Chiikat and Chilkoot Rivers and 
suggesting a right o f  way to be given to hooligan fishermen and that ADF&G enforce a 
subsistence priority.

Resource Use: Subsistence Fishery 
Time Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Im pact Area: Chiikat Lake -  Haines 
Date o f  Interview: April 24, 1990

Nature o f  Problem: Native subsistence users are recommending the opening o f Chilkoot 
Lake to subsistence.

Resource Use: Subsistence Fishery 
T im e Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Im pact Area: Chilkoot Inlet -  Haines 
Date of Interview: April 24, 1990

Nature o f  Problem: Subsistence users have recommended that subsistence fishing be 
allowed on Chilkoot Inlet 7 day a week.

Resource Use: Subsistence Fishery 
T im e Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Im pact Area: All Areas 
Date o f  Interview: April 24, 1990

Nature o f Problem: Subsistence users have recommended that the limitation on number 
o f  fish taken fo r  subsistence be removed.

Resource Use: Subsistence Fishery -  Halibut 
T im e Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Im pact Area: Haines & Surrounding Area 
Date of Interview: April 24, 1990

Nature o f  Problem: Subsistence users have recommended the protection o f  halibut.

Resource Use: Subsistence •  Seaweed
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Time Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: Haines & Surrounding Areas 
Date of Interview: April 24, 1990

Nature o f  Problem: Subsistence users have recommended the protection o f seaweed
areas.

Resource Use: Subsistence 
Time Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: All Areas 
Date o f  Interview: April 24, 1990

Nature o f  Prrblem: Subsistence users have recommended the development and
implementation o f  a traditional management plan.

Resource Use: Subsistence Fishery -  Hooligan 
Time Frame: Future Uses
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or im pact Area: A'i Areas 
Date o f  Interview: April 24, 1990

Nature o f  Problem: Subsistence users have recom m end'd  that ADF&G take measures to 
protect the hooligan resource.

Resource Use: S ta te  Mauagement System
Tim e Frame: Present & Future
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: Haines & Skagway & Surrounding Areas 
Date o f  Interview: April 24, 1990

Nature of Problem: Subsistence users have recommended that Haines and Skagway be 
allowed to have their own ADF&G local advisory committees.

Resource Use: Subsistence Uses
l i m e  Frame: Present & Future
Souicc; Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: All Areas 
Date of Interview: April 24, 1990

.N atu re  of Problem: Subsistence users have recommended that the regulatory system
allow the taking and harvesting o f  traditional subsistence foods, such as sea gull eggs.

Resource Use: Subsistence Hunting -  Moose & Bear
Time Frame: Present & Future
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: Haines Area
Date of Interview: April 24, 1990



Nature of Problem: Subsistence hunters have recommended that the number o f  outside 
moose hunters in the area be limited and that the bag limit on bears be increased in 
areas where bears impact the moose population.

Resource Use: Subsistence Fishery -  Enhancement
Time Frame: Present & Future
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: All Areas 
Date o f  Interview: April 24, 1990

Nature of Problem: Subsistence users have recommended that the state involve itself in 
more fishery  enhancement programs.

Resource Use: Subsistence Fishery -  Enhancement
Time Frame: Present & Future
Source: Haines ANB/ANS Camp 5 (Marilyn Wilson)
Community or Impact Area: Chilkoot River & Inlet 
Date c f  Interview: April 24, 1990

Nature o f Problem: Subsistence users have recommended that salmon fingerlings be
dumped into the Chilkoot River and not in the Chilkoot Inlet in order to ensure salmon 
return.

Resource Use: S ta te  Subsistence Management 
Time Frame: Present & Future 
Source: Marilyn Wilson 
Community or Impact A n a :  All Areas 
Date of Interview: April 24, 1990

Nature o f  Problem: Ms. Wilson suggests that the Board of Fisheries and the Board of 
Game make determinations from the criteria o f  each unit rather than statewide 
determination, such as the bear population in Haines highly impacts the population of 
moose which is causing an  imbalance in the population She also suggests more 
accountability and consistency in Board determinations concerning subsistence areas and 
subsistence uses; that the State actively seek financial assistance promised to them by 
ANILCA for implementation; that rutes and regulations be simplified and minimized; 
and that the State ensure that only subsistence representatives sit on regional councils in 
compliance with ANILCA.

Resource Use: Subsistence Uses 
Time Frame: Present & Future
Source: Klawock Heenya Fisheries Committee (Corrinc Garza)
Community or Impact Area: Area 3B 
Date of Interview: April 25, 1990

Nature o f Problem: The Klawock Heenya Fisheries Committee supports the AFN,
SENSC and CCTHITA position on subsistence. For their area, they recommend that 
Area 3B be closed to commercial harvest o f  wild stocks of yane (sea cucumber), 
macrosistis kelp, black seaweed, red ribbon seaweed, geoducks, abalone, crab, sea otter,



wild asparagus, and herring eggs. They especially object to the removal o f  kelp from 
their area for use in the Prince William Sound Fishery. It is particularly disturbing since 
the herring roe on kelp pound fishery proposal was rejected by the Board o f  Fisheries.

Resource Use: S ta te  Subsistence Management 
Time Frame: Present & Future
Source: Klawock Heenya Fisheries Committee (Corrlne Garza)
Community or Impact Area: All Areas 
Date o f  Interview: April 25, 1990

Nature of Problem: Kiawock has recommended that faxed permit applications should be 
accepted since ADF&G personnel are not in their office during harvest times but are out 
on their boats enforcing the permit regulations. Fines for not having a permit in 
possession should be nominal i f  the person already has a permit. Permits should be 
t ran s fe rab le  when issued to the elderly or handicapped.

Resource Use: Subsistence Fishery -  Halibut & Red Snapper 
Time Frame: Present & Future
Source: Klawock Heenya Fisheries Committee (Corrine Garza)
Community or Impact Area: All Areas 
Date o f  Interview: April ,25, 1990

Nature of Problem: Klawock recommends that commercial fishing o f  red snapper year 
round be cu t and that the red snapper subsistence limit be increased. They also 
recommend that ADF&G provide for year round subsistence taking o f  red snapper and 
halibut.

Resource Use: S ta te  Subsistence & Sport Fishing Management 
Time r t a r - r  Present & Future
Source: Klawock Heenya Fisheries Committee (Corrlne Garza)
Community or Impact Area: All Areas 
Date of Interview: April 25, 1990

Nature of Problem: Klawock recc imends that ADF&G not require sport fishing license 
for subsistence activities. For example, clam digging.

Resource Use: S tate Subsistence & Commercial Fish Management 
Time Frame: Present & Future
Source: Klawock Heenya Fisheries Committee (Corrlne Garza)
Community or Impact Area: Ail Areas 
Date o f  Interview: April 25, 1990

Nature of Problem: Klawock recommends that ADF&G allow seiners to give caught 
king salmon to subsistence users rather than to throw them back when they may have 
already died.

Resource Use: S ta te  Subsistence Uses -  Traditional 
Time Frame: Present & Future
Source: Klawock Heenya Fisheries Committee (Corrlne Garza)



Community or Impact Area: All Areas 
Date of Interview: April 25, 1990

Nature of Problem: Klawock recommends that ADF&G allow fo r taking o f  subsistence 
foods out o f  season for traditional ceremonies and practices, such as potlatches and 40- 
day parties.

Resource Use: S itka  Subsistence Fishery 
Time Frame: Past and Present 
Source: M ark Jacobs, J r .
Community or Impact Area: T he Region 
Date o f  Interview: April 25, 1990

Nature of Problem: Mr. Jacobs speaks to the issue o f  designation o f  subsistence species. 
In Sitka’s' case only sockeye and herring were determined subsistence species. He 
contends that this sort o f  screening and designation defeats the purpose o f  ANILCA and 
seriously erodes Native rights. He speaks to the long term uses o f  all wild resources in 
the area by Native people and of their ongoing importance and use in traditional, 
religious and cultural activities.
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ALSC

Daniels/Caldwell 
April 26, 1990

Exhibit B

CONCERNS WITH STATE OF A LA SK A 'S  IMPLEMENTATION OF THE 
SU B SISTEN C E PR O V ISIO N S OF ANILCA

As a result of the AFN sponsored statewide Subsistence 

Summit Conference held in Anchorage on April 10 and 11, 1990,

Native leaders passed resolutions urging the AFN Board to adopt 

and implement a comprehensive subsistence policy. By a unanimous 

vote, the conference adopted a resolution directing AFN "to work 

towards amending the State constitution to allow the State to 

manage subsistence resources consistently with federal laws and 

retain fish and game management authority on federal lands". 

Resolution No. 90-3. In a separate resolution, the Native 

community conditioned its support for a constitutional amendment 

upon the State's agreement to, prior to July 1, 1990:

review and revise as necessary all State subsistence 
statutes, policies, regulations, programs and practices in 
every area of State jurisdiction in order to establish an 
overall subsistence management regime that is responsive to 
the true subsistence needs of affected Alaskans. Such 
review and revision shall include representation from Native 
organizations that represent those Alaskans directly 
affected. This review shall seek to establish a definition 
of "rural" which includes as many Alaskan Native people as 
possible and that the State administration adopt a 
subsistence system for individuals not in "rural" areas who 
can demonstrate traditional and customary utilization of 
natural resources. Such review and revision shall be 
undertaken with the fundamental intent to allow those 
Alaskans who by custom, tradition, location, and 
circumstances have practiced subsistence use of Alaska's 
resources up to the present and will in the future, to do so 
in an appropriately responsive, sensitive, comprehensive, 
timely and continuing manner.

Resolution 90-1.

That there is widespread dissatisfaction with the State's 

implementation of the subsistence priority is reflected by the 

proliferation of litigation in recent years, /t the heart of the 

problem is the State's reluctance to fully embrace the concept of 

providing a priority for subsistence users. Indeed, the results



of a recent RurAL CAP survey indicate that the S t a t e’s fish and 

game management system generally favors sport and commercial 

interests over subsistence interests. Results of A Survey: 

Implementation of ANILCA's Subsistence Priority and Advisory 

Committee System by the State of Alaska, Rural Alaska Community 

Action Program, Subsistence Department, September, 1989. 

Plainly, a thorough review of the State's regulatory system is 

needed, as is a review of the State's position in all pending 

subsistence cases in state and federal courts. The following 

list of major concerns need to be addressed,.

I.
THE PRIORITY

a. Definition of "Rural"

The State's current definition of rural was invalidated in 
the Kenaize case. On April 17, 1990, Judge Holland ruled that
the Court of Appeals' decision in Kenaize cannot be read as
finding that the entire Kenai Peninsula is rural. Instead, he 
found that the Court of Appeals in Kenaize only provided the 
district court and the parties with its definition of the term 
"rural" and left the district court and the Alaska fisheries 
regulators the job of applying that definition. He suggested 
that should Alaska's subsistence law survive the McDowell
decision, a remand to the Board of Fisheries (or the Joint 
Boards) would be required so those bodies could determine what 
portions of the Kenai Peninsula are rural in accordance with the 
interpretation of the term "rural" by the Court of Appeals.
Judge Holland gave no guidance tc the State on what would be 
accep .able in the way of a definition of rural.

The definition of "rural" should be resolved in a non­
judicial manner. If a constitutional amendment is approved by 
the Legislature, and then by the voters in November, which would 
allow the State to continue to manage subsistence uses on the 
public lands in Alaska, the State should amend its statutory 
definition of rural in such a manner as to ensure that the 
maximum number of Alaska Natives who wish to continue to 
participate in a subsistence way of life have the opportunity to 
do so. As was proposed in negotiations with the State prior to 
the McDowell decision, this could be accomplished by adapting the 
proposal submitted by RARA which essentially calls for a freeze 
of all current rural designations and the implementation of a 
permit system for individuals, who, either themselves or a member 
of an identifiable group, household or tribe, have engaged in 
customary and traditional uses in the past, 'ihis would give non-



rural subsistence users a priority over sport and commercial 
u s e r s , but not over rural subsistence users. Such a system would 
be consistent with ANILCA and could be implemented in non-rural 
areas by a permit system.

b. Customary and Traditional Uses

1. The "eight criteria" for identifying customary and 
traditional subsistence users as set out at 5 AAC99.010(b) needs 
to be revised so as to be more helpful to the Boards of Fisheries 
and Game and to more accurately reflect the diverse subsistence 
lifeways and lifestyles of rural Alaska. See RuRAL CAP'S 
Comments in Support of Discussion Proposal for Revising the Eight 
Criteria (submitted to Joint Boards on 10/24/89) .

2. Eliminate statutory and regulatory prohibitions on 
subsistence uses of certain species and stocks, i.e., those 
recently introduced or reintroduced, or those which historically 
have been utilized as a secondary subsistence resource.

3. The Boards of Fish and Game must be consistent in their 
respective application of criteria for determining customary and 
traditional uses.

4. The boards have applied the criteria for customary and 
traditional uses by focusing on the number of people in a 
community with subsistence uses, rather than on the existence of 
such uses. This excludes people from the priority simply because 
a majority of their neighbors do not have such uses.

c. Customary Trade

1. The Board of Fisheries prohibits any cash sales of fish 
and fish by-products taken for subsistence purposes. See 5 AAC 
1.010(d). This regulation is currently the subject of challenge 
in Tanana Fish and Game Association v. Alaska. The plaintiff 
asserts that the regulation violates S804 of ANILCA which 
mandates that customary and traditional uses, including customary 
trade, be given priority over competing non-subsistence uses.

Under ANILCA, the State is affirmatively obligated to 
provide for customary trade. Since ANILCA's passage, the State 
has concluded no studies to determine the extent of customary 
trade of fish and fish by-products and thus has enacted no 
regulations which provide for such uses. The Subsistence 
Division has reportedly undertaken such a study; it should be 
directed to complete its research and, where customary limited 
exchanges for cash are found, the Board of Fisheries should enact 
regulations providing a priority for -uch customary trade.

2. The State currently has no definition of "customary 
trade". One should be included in the State's revision of the 
"eight criteria". This definition should make plain that in 
identifying "significant commercial enterprises" as opposed to



subsistence "customary trade", the boards should evaluate the 
income earned from the trade by the subsistence users and not the 
earnings, processors, wholesalers, etc. The court in United 
States v. Sakurai dismissed criminal charges against two 
residents of Hydaburg who had earned $7,000 to $9,000 for the 
sale of herring roe-on-kelp during the previous two years finding 
that such sales were "customary trade" within the meaning of 
ANILCA and that such amounts did not constitute a "significant 
commercial enterprise".

d. Reasonable opportunity

1. Title VIII of ANILCA requires that subsistence uses be 
given priority. The "reasonable opportunity" standard has been 
used to deny the priority. This statutory term should be defined 
in a way ..that is meaningful. In John v. Alaska, the State used 
the "reasonable opportunity" standard to deny residents of 
Mentasta and Dot Lake the right to fish at their historical 
fishing site of Batzulnetas on the upper Copper River.

e. Tier II Situations

1. The State needs to develop standards for protecting 
subsistence uses where there is a shortage of the resources. 
There are some hunts open to sport hunters which should be 
limited to local subsistence users. The Nelchina caribou herd in 
Game Management Unit 13 is a good example. It is heavily 
harvested by hunters from the Anchorage bowl, the Matsu Valley 
and the Glenn Highway areas. At the same time, subsistence hunts 
are severely restricted. The State should consider invoking Tier 
II protections in such areas.

f. Seasons, bag limits and means restrictions

1. Regulations which impose seasons and bag limits should 
be reviewed to determine their consistency with traditional 
hunting seasons and harvest practices. The federal court in 
Bobby v. Alaska invalidated such restrictions on subsistence 
moose and caribou hunting in Lime Village because they were 
inconsistent with traditional hunting seasons and with the 
communal system of sharing game resources. Where seasons and bag 
limits are imposed, they must conform to actual subsistence 
practices.

2. The same can be said for means restrictions.

3. State regulations need to allow flexible, exigency-of- 
the-occasion, hunting inasmuch as it is an inextricable part of 
Alaska Natives subsistence way of life. Hunting in such 
situations should not be illegal.

g. Controlled use by sport fishermen



Use by sport fishermen should be controlled on certain 
rivers where their use disturbs traditional harvest areas used by 
local subsistence users, e.g. on the Togiak, Kanektok and 
Goodnews rivers. Their use has also resulted in habitat 
destruction, as along the banks of the Russian River on the Kenai 
Peninsula.

II.
SUSTAINED YIELD

a. The Department of Fish and Game and the boards have time 
and again provided for commercial fishing, or sport hunting and 
fishing, or some other use or allocation of plant, fish and 
wildlife resources without first establishing the scientific and 
baseline management information necessary to determine sustained 
yield and subsistence requirements. This determination must be 
made for each resource before allocation can be made to 
commercial, sport and other uses.

b. The State needs to protect subsistence resources that 
are currently experiencing trouble, e.g.,

1. Salmon (over-harvest and high-seas interception)

2. Abalone (predation pressures added by expanding sea 
otter herd)

3. King crab (possible over-harvest and natural 
unexplained causes)

4. Dungeness crab (overharvest and loss of habitac 
due to log transfer sites)

5. Problems with certain fish runs in streams affected 
by logging along stream banks.

c. The State should develop subsistence management plans 
for newly developing commercial fisheries, such as sea cucumbers, 
urchins and Goeducks. The lack of such a plan for sea cucumber 
harvests in Southeast Alaska is currently the subject of 
litigation in Tlingit and Haida Central Council v. State.

d. At the same time, the State must define "sustained 
yield" and stop invoking the concept as an excuse for denying 
subsistence uses when no scientific sustained yield determination 
has been made. The lack of any articulated definition of the 
statutory term combined with the absence of any formal game 
management plan for the Kilbuk caribou herd is the subject of 
litigation in Kwethiuk IRA Council v. Alaska.
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III.
ACCESS

[Any problems here? Wnat about use of ATV's by subsistence 
users, or use of airplanes by sport hunters?]

IV
REGIONAL COUNCILS AND LOCAL ADVISORY COMMITTEES

Congress intended the system of local and regional advisory 
committees to serve as the major mechanism to ensure local and 
regional participation in making decisions which affect 
subsistence uses of fish and wildlife on federal and other lands 
in Alaska. This system has never been properly implemented. See 
Southeast Regional Council White Paper, dated November 1989. 
Some of the problems include:

a. The regional councils and advisory committees are not 
adequately funded. Lack of funds for staffing and travel 
contribute to the committees' and councils' inability to fulfill 
their statutory mandate. The councils and advisory committees 
should be provided sufficient funding to attend meetings prior to 
scheduled meetings of the Fish and Game Boards. They should also 
oe given sufficient funding to send a representative to the board 
m e e t i n g s .

b. Members of the regional councils and local advisory 
committees receive little or n  training. As a result, many do 
not understand what their ro, z is, what the function of the 
committee or council is, or how the whole system of fish and game 
management works.

c. Composition of the councils and committee often is 
heavily weighted in favor of sport and commercial interests. 
"Indeed, in the Southeast region, commercial users outnumbered 
subsistence users, and in the South Central region, both sport 
and commercial users outnumbered subsistence users". See RuRAL 
CAP Survey. Congress mandated the advisory committee and 
regional council system so subsistence concerns could be 
addressed. This purpose is frustrated when the committees and 
regional councils are dominated by commercial or sports 
interests.

d. Reports by committees to the Secretary of the Interior 
are seldom completed because of lack of funds and/or staff. When 
reports are submitted, there is no follow-up from either the 
State or the federal government.
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0 V.
LAND USE DECISIONS

Technical and policy interaction with federal agency 
planning and administration for activities on federal lands which 
may impact subsistence resources has occurred on a limited basis 
by State ADF&G, ADNR and other appropriate State agencies. More 
effective research, interface, advcjacy and management needs to 
occur.

a. Composition

The Boards are heavily weighted to favor sport and
commercial interests. This is perhaps the most fundamental
problem encountered by Native subsistence users. As the Kotzebue 
Advisory Committee has concluded:

The process used in the past to create the state wildlife
regulations did not allow Native participation. The system 
currently used by the Alaska Board of Game and the Alaska 
Department of Fish and Game effectively precludes Native 
participation in the design, implementation and enforcement 
of state game regulations. While there is the appearance of 
participation in the form of advisory committees competing 
statewide sport-hunting and commercial-hunting interests 
seem always to outweigh Native Alaskan testimony in front of 
the Board of Game. The Alaska Department of Fish and Game 
still does not allow effective, local input into the design 
of management plans beiore the plans are brought to the 
Board. The situation is just as if the State of Alaska had
invited the Native Alaskan hunter to the meeting, then asked
him to please sit in the back and remain quiet.

Kotzebue Fish & Game Advisory Committee, Regulation Review: A
Review of Game Regulations Affecting Northwest Alaska 25
(October, 1986). And as former Board of Fisheries member Jessee 
Foster recently observed about the processes of the fish board:

fishermen from Western Alaska...most of the time are treated 
as strangers to the State management system. In most cases, 
they have to sit by themselves, and usually are treated 
accordingly by most of the Board members and ADF&G staff.

The Tundra Drums 13 (4/5/90)

These comments point to another aspect of the problem, and 
that is the overwhelming influence of the Department of Fish and 
Game on the decision-making process of the boards. As reported 
by the Legislature's Senate Advisory Council, for example:

VI
BOARDS OF FISH AND GAME
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Since 1976, the board has approved over 92% of the 1500 plus 
department regulatory prc Dsals that have come to a vote.
Less than 26% of the 2600 voted on proposals from other
sources have been approved. The bulk of the 1400 to 1700 
proposals not voted on by the board, and thus rejected, were 
proposed (by) non-departmental resources.

The Alaska Board of Fisheries; Fisheries Management Alternatives 
12 n.l (October 1987). This problem could be ameliorated if the
Department made recommendations favorable to subsistence uses,
but it does not, and neither does the Department's Subsistence 
Division. As RurAL CAP noted in its October 1989 comments to the 
J o i n t  Boards on the eight criteria (pp. 1.2):

The problem, as we see it, is that the mere random listing 
of all of the known components of subsistence uses has not 
proved especially helpful in the regulatory process. One 
more reason for this is that the Subsistence Division, which 
has the expertise to do so, has refused to make specific 
recommendations on whether a particular use either does or 
does not qualify as a subsistence use under the eight 
criteria. Rather, the Division is content simply to present 
all of the known facts (sometimes in great detail) about a 
particular use or use pattern, leaving it to the boards 
without guidance to sort through the facts and attempt to 
apply the criteria. We are not suggesting that the boards 
should be bound by the recommendations of the Subsistence 
Division, just that they should direct the Division to make 
such recommendations for the benefit of the boards. It is, 
after all, the statutory duty of the Division not only to 
gather the facts, but also to "make recommendations to the 
Board of Game and Board of Fisheries regarding adoption, 
amendment and repeal of regulations affecting subsistence 
hunting and fishing", AS 16.05.094(6).

b. Procedures

1. The Fish and Game Boards routinely ignore 
recommendations of the Regional Councils. Although required by 
state law to explain their reasons for rejecting Regional Council 
recommendations in writing, the Boards rarely do so. This 
practice is currently the subject of litigation in federal 
district court in Sumner Strait Advisory Committee v. Alaska, No. 
90-040 Civ.

2. The Joint Boards' anti-petition policy, 5 AAC 96.625(f), 
violates tne Administrative Procedure Act, AS 44.62.220 et seq., 
which gives interested persons the right to petition the Board of 
Game for the adoption, modification or repeal of a regulation at 
any time, regardless of the existence of an emergency. It also 
violates the Boards' affirmative duty under ANILCA and AS 
16.05.258 to rep al, modify and adopt regulations necessary to 
accord priority to subsistence uses. The validity of 5 AAC 
96.025(f) is currently the subject of litigation to State



Superior Court in Native Village of Dot Lake v. Alaska. No. 5FA- 
89-997 Civ.

3. Fish and Game Board proposals dealing with subsistence 
must sometimes wait up to two years to be calendared for action. 
The Boards provide no priority for subsistence proposals.

4. Agendas for Board meetings provide no way for interested 
persons to know when a specific proposal will be considered.
This is a strong disincentive to participate in the process by
attending the meetings.

5. The Boards must regulate in a fashion that is both 
consistent with scientific management procedures and in a manner 
that has the least possible impact o subsistence users.

6. The Boards need to make findings of fact with respect to
data presented and identify any scientific principles which are 
being applied.

7. The Board of Game should enact separate subsistence 
regulations for subsistence hunting. Often, all seasons and bag 
limits are the same for commercial, sport and subsistence users.

[8 . No subsistence defense, AS 16.05.259— is this still a 
problem after Bobby?]

VII.
ALASKA DEPARTMENT OF FISH AND GAME

a. The Division of Subsistence receives inadequate funding, 
staff, or support within State Government.

b. The Division of Habitat lacks legal and management 
authority with respect to subsistence resources and uses. It 
also receives inadequate funding, staff, or support within State 
Government.

c. The Division of Subsistence needs to develop 
comprehensive subsistence harvest plans for each region which can 
be integrated with sport and commercial fish an 1 wildlife plans. 
Such plans will require a quantitative analysis of past and 
present subsistence harvests in each area of the state.

d. The Division of Subsistence, which is responsible for 
researching and documenting subsistence use, does not interact 
with the resource management authority, especially the Regional 
Council and Advisory Committee system.

e. As noted above, the Division of Subsistence has the 
statutory duty not only to gather information about the 
subsistence socio-economic/socio-cultural systems of rural 
Alaska, but also to ’'make recommendations to the Board of Game 
and Board of Fisheries regarding adoption amendment and repeal of



regulations affecting subsistence hunting and fishing". AS 
16.05.094(6). Instead of making specific recommendations to the 
Boards on whether a particular use qualifies as a subsistence use 
under the eicht criteria, the Division simply presents all the 
known facts about a particular use or use pattern, leaving it to 
the Boards to attempt to sort through the facts and attempt to 
apply the criteria. The Division should be advocating on behalf 
of subsistence u s e r s — as the sport and commercial division do for 
their user groups.

f. ADF&C enforcement policies and procedures are lacking in 
consistency, "ormity, guidance and sensitivity to the rights 
of Alaska Nav.. -es and others. The many court decisions and 
pending cases reflect this fact.

g. A computerised database of all subsistence information 
in Alaska should be created from which all interested parties can 
retrieve and/or contribute information.

VIII
MISCELLANEOUS

a. Catch and release

b. State regulations are often inconsistent with
traditional practices, i.e., grizzly bear regulations which 
violate traditional values.

c. Coastal Zone Management Plans not implemented to protect 
subsistence.

d. State should adopt regulations to protect anadromous 
fish habitat.
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By: Chris McNeil, Esq. 
April 20/ 1990

EXHIBIT 3(1)

Subsistence Legal Issues

I. Why Are we Here?

A. The Deal am ong the Federal Government, the State of Alaska and Native People 
has been  upset.

1. Title Vm of ANILCA is the A greem ent

2. The ru le of ANILCA is that the State is entitled to m anage fish and gam e on 
federal lands, if and only if, they provide for a subsistence priority for rural res­
idents. Otherwise, the  State is not entitled to m anage fish and gam e on federal 
lands.

3. The m anner in which the State must fulfill their part of the deal is through a law 
of general applicability.

4. The State attem pted to iilfill that promise with the 1986 S. ’.te Subsistence law 
w hich provided for a rural subsistence preference.

5. The McDowell case (McDowell v. State. D ecem ber 1989, Suprem e Court of 
Alaska) upset the applecart because it held that the rural priority in the State 
Subsistence law  was unconstitutional under the State's Constitution.

6. The McDowell case is a focal point and catalyst of this subsistence conference, 
but not th e  only reason.

a) W e also need  to examine how  ANILCA is being im plem ented by the State 
in  relationship to other issues.

B. W here does this leave us? y

1. U nder the McDowell case, the State has until July 1, 1990 to comply with 
ANILCA, o r it is likely the there will be dual m anagem ent of fish and game.

a) Various federal agencies would m anage federal lands

b) The State would m anage State lands
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2. It is m ore probable than not that if the State does not m eet the deadline, there 
will b e  dual m anagem ent.

a) Mr. Stieglitz, Regional D irector of the US Fish and Wildlife Service has indi­
cated  that the  federal agencies are planning for a I! contingencies to implement 
federal m anagem ent.

b) Judge Holland in the recent Kwethiuk v. State (District Court Alaska) has 
already  invited the federal governm ent to enforce fish and game priorities in a 
subsistence case, prior to July 1st.
FT

(1) While McDowell is unresolved, a federal judge is prepared to direct the 
federal governm ent to enforce w hen he is concerned that the State may 
not do so.



II. Subsistence is a Resource Management and a Resource Alloca­
tion Issue

A  THEORY: A key issue is that the State has already allocated fish and gam e re ­
sources, notwithstanding the fact that m uch of the public debate about subsistence is 
couched in term s of resource m anagem ent and equal access.

1. W e cannot overlook the obvious. According to the Alaska D epartm ent of Fish 
and  Game, in 1985. 95% of the fish w ent to commercial fisherman, 1% to subsis­
tence users, and  4% to sport fisherman. Alaska Fish & Came, November - Decem­
ber 1 989, p. 18

2. The percentages might be  subject to  some debate either way, but one cannot 
miss the fact that the vast majority of the fisheries resource goes to com m ercial 
fishermen. This w as a fact which was not lost on the Court of Appeals in the Ke­
naitze case (860 F.2d 312, 9th Circuit, 1988).

3. How can this be? In order to understand this, one must look to how  plant, fish 
and  gam e resources are m anaged and allocated under the State constitution.
First Concepts.

B. Resource M anagem ent is a concept which relates primarily to the concept of 
keeping the resource healthy.

1. This is stated in the Sustained Yield concept in Article VIII, Section 4 of the State 
Constitution.

2. Article VIII, Section 4. Fish, forests, wildlife, grasslands, and all other re- 
plenishable resources belongs to the State shall be utilized, developed, and  m ain­
tained on the sustained yield principle, subject to preferences among beneficial uses.

C. Resource Allocation is a concept which related primarily to how  one divides up 
the pie of the fish and game resource.

1. The State Constitution also has a provision for this in the same section.

2. The Phrase "... subject to preferences among beneficial uses." effectively permits 
the  State, by law  and regulation to allocate the resources am ong classes of uses.



3. In o ther words, within the concept o f sustain yield the State can give m ore or 
less of the resource to one use over another. This is how  95% of the resource can 
be allocated to a commercial fishery and m uch less to subsistence and sport fish­
eries.

4. Equality of allocation of the plant, fish and wildlife resources is not required by 
the  State Constitution.

a)-Kenai Peninsula Fisherman’s Cooperative Association. Inc. v. State. (628 
P.2d 897, Alaska 1981)

D. In order to understand how  this works w e must review these concepts from State 
Constitutional Perspective in addition to understanding how  the federal subsistence 
priority works under ANILCA.

E. Three Major Fish and Game M anagement Decisions types by the State Suprem e 
Court

F. The general rules are these:

1. The fish and game resources of the State are for the com m on use of the people.

a) That is, there is to be open access to the fish and gam e resources by all of 
the people.

b) Article VIII, Section 3- W herever occurring in their natural state, fish, 
wildlife, and waters are reserved to the people for com m on use.

2. Tnerc will be no exclusive rights or special privileges, unless you have an excep­
tion within the State Constitution. f

a) This further describes the general idea that fish and gam e resources are 
generally available to the people and cannot be limited by special rights unless 
you have an exception to the general rule.

b) Article VIII, Section 15- No exclusive right or special privilege of fishery 
shall be  created or authorized in the natural waters of the State. This section 
does not restrict the pow er of the State to limit entry into any fishery for pu r­
poses of resource conservation, to prevent econom ic distress am ong fisher-



m en and  those dependent upon them  for a livelihood and to prom ote the effi­
cient developm ent of aquaculture in the State. '

c) This sam e section outlines w hat appears to  be the only exception to the rule 
o f no exclusive rights o r special privileges: It states: This section does not 
restrict the pow er of the State to limit entry into any fishery for purposes of 
resource conservation, to prevent economic distress among fishermen and those 
dependent upon them for a  livelihood and to promote the efficient development of 
aquaculture in the State.

3. W hat does this all m ean? I suggest that as tilings stand today and under Alaska 
Constitutional law, the exception has literally swallowed the rule, hook line and 
sinker.

a) The exception in the State Constitution which allows the establishment of 
limited entry fishery has becom e t .4e rule. 95% of the fishery resource is effec­
tively allocated to com m ercial fishery. This provision would probably not be 
constitutional, but for the exception.

b) Access to the remaining 5% of the States fish and wildlife resources, includ­
ing subsistence and sport fishery, is governed by the com m on use rule and no 
exclusive rights or special privileges.

c) Native people and the sports fishermen are fighting with each other about a 
very small percentage of the overall States fisheries resources. And this is ill 
notw ithstanding the fact that the letter of the State subsistence law is to pro­
vide subsistence users with a preference for use of the resource.

d) H ow  does this work?

4. Limited Entry for Fish

a) Commercial Fisheries Entry Commission v. Apokedak. (606 P.2d 1255, 
Alaska 1980)

b) Stands for the proposition that grandfathering fisheries rights is ok under the 
Alaska Constitution. The fact that you had to be a gear ow ner and hold a gear 
license in order to qualify for a limited entry fishery permit passes the Equal 
Protection test of the State and federal Constitutions.



c) State v. Ostroskv. 667 P.2d 1184 (Alaska 1983)

(1) Held the Limited Entry Permit law  constitutional according to Article 
VIII, Sections 3 ,15 , and 17.

(2) This is structurally exactly the sam e constitutional analysis which was 
m ade  in McDowell, but the Court upheld the LEP law, rather than struck it 
dow n.

5. Exclusive Guide Areas

a) O w sichekv. State. 763 P.2d 488 (Alaska 1988)

(1) The State Statute which provided for Exclusive Guide Areas which 
w ere  effectively owned by guides, w as held unconstitutional in violation of 
Article XIII, Section 3, the com m on uses of fish and wildlife clause

(2) W hen reviewed in the  context of overall State constitutional law on fish 
and gam e m anagem ent, it m eant that unless there was some constitutional 
exception, like for limited entry fisheries, the law is unconstitutional.

(3) Section 3 * Com m on Use. W henever occurring in their natural state, 
fish, wildlife, and waters are reserved to the people for com m on use.

6. Subsistence

a! Madison v. State. 696 P.2d 168 (Alaska 1985)

(1) Subsistence regulations im posed by the Fisheries Board which gave a 
preference to  rural residents w ere struck dow n as inconsistent with the 
1978 Subsistence statute. This concerned first tier subsistence rule which 
allow ed a subsistence preference w hen there was no resource scarcity and 
th e  State statute did not expressly state a rural residency requirem ent.

b l McDowell v. State. D ecem ber 1989, Suprem e Court of Alaska

(II McDowell held that the rural residency requirem ent of the 1986 State 
Subsistence law w as unconstitutional because it w as in violation of Articles
vin,



(a) Section 3: Com m on Use

(b) Section 15: No exclusive rights or special privileges

(c) Section 17: Equal Protection for access to Natural Resources

i) Article VIII, Section 17. Laws and regulation governing the use or 
disposal of natural resources shall apply equally to  all person simi- 

• Iarly situated with reference to the subject m atter and purpose to be 
served by the law o r regulation.

G. W hat is the m oral o f this story?

1. A constitutional am endm ent to  the State Constitution is necessary in order to 
bring the  State into compliance with ANILCA Title VIII.

2. The State is accustom ed to allocating it fish an wildlife resources am ong uses 
and  with it, to  users.

3. The allocation of State fish and wildlife resources does not have to be  equal and 
it is not equal.

4. The Suprem e Court is imposing increasingly stringent equal protection stan­
dards on  fish and wildlife m anagem ent and allocation issues.

a) The limited entry fishery statute was subjected to only least stringent equal 
protection standards, as the court found that no fundam ental right was at 
stake.

b) O n the o ther hand, the Exclusive Guide Areas and the Rural Subsistence 
Preference w ere both subjected to harsher and m ore difficult court equal p ro ­
tection standards.

5. If the State Subsistence dispute is not resolved through som e form of nego­
tiations am ong all of the parties which have an  interest in it, it will be resolved 
piecem eal by litigation or a probable attem pt to get Congress to resolve the 
dispute.

6. The m ost inevitable dispute should the State decide not to comply with 
ANILCA and there is dual m anagem ent will be  who has jurisdiction over the fish-



eries under ANILCA. The State could contend that it has control of the fisheries 
because it has jurisdiction of navigable waterways. On the o ther hand, the claim 
could be m ade that the federal governm ent has jurisdiction over fish under 
ANILCA because the navigable waterways are defined as public lands under 
ANILCA

III. Compliance with ANILCA: Disputes between the State and Na­
tive people who arc subsistence users over the implementation of 
the ANILCA Subsistence priority.

A. Definition of RURAL: Kenaitze v. State. The State failed to provide a subsistence 
priority for the Kenaitze Tribe because it determ ined that the entire Kenai Peninsula 
was not rural. The Court held that the State’s definition of rural in the State Subsis­
tence Statute is inconsistent with the definition of rural in Title VIII of ANILCA. The 
Court ordered  the State to provide a limited subsistence fisheiy to the Kenaitze.

1. The State definition of rural area  is w here subsistence is a "principle charac­
teristic of the economy", w here the Court said that rural should be  given its ordi­
nary m eaning, consistent with how  the term  is used in other federal statutes.

2. Even if the State should am end its constitution to provide a rural preference, 
there is a strong likelihood that the Kenaitze issue of the definition of rural would 
still be unresolved, unless the State also am ended its subsistence law to m eet the 
ANILCA standards.

3. The Court has suggested that perhaps a numerical criteria would be the answer 
to  a definition of what is rural and w hat is not.

4. While Kenaitze has been criticized by some as failing to understand Alaska and 
ANILCA’s legislative history, the 9th Circuit Courts decision recognizes culture 
and  a dynamic view of cultural change within the framework of ANILCA. In the 
Courts view, the simple infusion of cash into cultural and traditional uses does not 
defeat a subsistence right.

5. The Court announced that it will not necessarily defer to either the Secretary of 
the Interior o r the State of Alaska w hen it comes to interpreting ANILCA.



B. Customary and  Traditional Uses: The State Boards of Fisheries and Game have 
not agreed with Alaska Native definitions of Customary and Traditional Uses and how  
these uses should im pact seasons and bag limits, am ong others. The courts have said 
in:

1. Bobby v. S tate. (Alaska Civil No. A84-544). The State Game Board had 
im posed a closed season and bag limit on the Lime Vi’lage for caribou and 
m ouse. The Court held that the closed season was inconsistent with traditional 
hunting seasons and the bag limits w ere not consistent with the traditional 
com m unal sharing of the resources.

a) The Court also decided that the State was required to m ake a scientific d e ­
term ination of gam e populations and subsistence uses w hen it m ade regula­
tory decisions concerning subsistence. The State had not done this in this case 
and because of this the Court refused to defer to the Boards judgm ent..

2. Jo h n  v. S tate. (Alaska Civil No. A85-698). The State had closed a traditional 
fishing site on  the upper Copper River [Batzulnetas] since 1964. N one of personal 
use, sport use, o r com m ercial fishery had been restricted in the Copper River 
drainage in favor of subsistence. The State had not gathered sufficient 
inform ation concerning fish m anagem ent to support its regulatory decision to 
keep subsistence fishery closed. By injunction, the Court perm itted a 1000 
sockeye subsistence catch for 1989.

3. The Court revisited the case in January  1990 to resolve outstanding issues. This 
issues included:

a) A key issue was the location of the subsistence fishery. The State argued 
that it could locate the subsistence fishery so long,as it afforded a reasonable

-  opportunity to  subsistence users. The Court concluded that it was the Boards 
obligation to  identify customary and traditional uses and fish stocks and that 
the Boards intense focus on location was misdirected.

b) O nce a record shows that there is a custom ary and traditional use of a fish 
stock, the Board is compelled to implement a subsistence fishery by the least 
intrusive m eans. These regulations must provide a realistic expectancy that 
the custom ary and traditional use leuels of each stock will be achieved.

Page 9



c) The Board has the pow er to regulate subsistence fishery in times plenty in 
Tier I as well as in times of shortage, in Tier II.

4. Kitka v. S tate. (Complaint filed June  30,1989, U.S. District Court Alaska), The 
Board of Fisheries determ ined that Sitka qualified for "customary and traditional 
uses" for sockeye salmon and herring roe, but not for any other fish or shell fish. 
Kitka claims that these determ ination are in violation of ANILCA Title VIII. While 
the case is undecided, the Court has indicated that it could find som e parts of 
Sitka to be  non-rural for purposes of ANILCA.

C. Sustained Yield. U nder the State Constitution, the State is compelled to m anage 
fish and gam e resources on a sustained yield principle, including subsistence.

1. Kwethiuk v. State. (District Court Alaska). Kwethiuk IRA sought an em ergency 
caribou hung from the Kilbuckherd. The State Game Board determ ined that the 
herd could not maintain a sustained yield even with a limited hunt.

a) The State had neither a m anagem ent plan for the herd, nor even an ap ­
plicable definition of sustained yield.

b) The Court concluded that the Game Board was making game m anagem ent 
decisions based upon its own views of "policy", rathpr than upon scientific 
gam e m anagem ent principles.

cj The Court ordered an unusual 50 caribou hunt:

d) The State was ordered to issue special registration permits

(1) The IRA Council was ordered to a special reporting relationship of the 
hun t date to the ADFG

(2) The US Fish and Wildlife Service was ordered to assist in administration 
of the hunt, including enforcem ent.

(3) This schem e suggests a new  three cornered implementation of ANILCA 
while the State's role is limited by its own laws and uncertain.

2. THCC v. S tate. (District Court Alaska). The Tlingit and Haida Central Council 
recently challenged the standard m ethod of ADFG m anagem ent of a "new"



fishery, in this case sea cucum bers and seaweed, which permits open fisheries 
until the resource appears to  be depleted.

a) The case all requests that the State follow the State Subsistence priorities 
and resource determ ination regimes.

b) It request closure until these determ inations are m ade.



D. The Court’s Role in Implementing ANILCA and State Subsistence laws construing 
ANILCA. The Court has been making a concerted effort to  define the limits of its in­
volvem ent in the im plem entation of ANILCA. To this point, however, its role is con­
stantly enlarging, rather than diminishing.

1. The Court has stated that it will be the final arbiter of the interpretation of 
ANILCA, ra ther than the Secretary of the Interior or the State of Alaska. In Indian 
rights cases, the ordinary rule would be to defer to  the judgm ent of the federal 
agency. Kenaitze

2. The Court has stated that it does not intend to be a fish and gam e m anager.

3- The Court regards its role as reviewing a record of Board rulemaking of subsis­
tence regulations according to applicable standards, rather than starting all over 
again and substituting its judgm ent for a fish or game board. John  v. State

4. The Court is prepared  to defer the scientific game m anagem ent expertise of 
State gam e m anagers in defining and implementing sustained yield if they utilize 
their professional scientific expertise, rely on proper methodologies and relevant 
data.

E. Customary Trade

I. US v. Skinna. On appeal to the 9th Circuit as to w hether or not Skinna’s take of 
herring roe for interstate trade falls within the m eaning of custom ary trade under 
ANILCA. The question is im portant to determ ine how  custom ary trade is imple­
m ented  and how  m uch cash is permitted before it becom e a com m ercial activity.

F. Aboriginal Hunting and Fishing Rights.

1. Gambell v. Luian is currently being litigated in the federal district court w hether 
there are  rem aining aboriginal hunting and fishing rights beyond the territorial 
boundaries of the State.

Chris McNeil, Jr.



EX H I B I T  C

S U M M A R Y  R E C O M M E N D A T I O N S  A N D  CONCLUSIONS 
O F  SEALASKA’S S O U T H E A S T  REGIONAL COUNCIL WH I T E  PAPER

( 4 / 9 0 )

T he subsistence lifestyle is important to Alaska’s Native people for cultural, 
religious, social and economic reasons! It is .the least threatening o f  all resource uses, yet 
because o f  its complexity, it has become one of Alaska’s most controversial and most 
misunderstood issues. In order to better understand the issue, Sealaska has authorized 
certain research projects. The Southeast Regional Council (SERC) White Paper is a part 
o f  that effort. The conclusions and recommendations resulting from that study are 
summarized here.

T H E  REGIO N A L  COUNCIL - FEDERAL A N D  STATE L A W

ANILCA establishes an extremely specific and discreet area o f  concern and 
responsibility for the regional councils over subsistence uses and needs. U nder state law, 
the local advisory committees and regional advisory councils have a much broader area 
o f  concern. The local advisory committees provide a forum on matters relating to the 
management o f  a ll  fish and wildlife resources -  not just subsistence uses. Not only must 
the regional council system provide for public participation in the regulatory process to 
help protect subsistence uses, but it must also provide a forum for input on matters 
relating to all fish a.id wildlife lesources.

T h e  Southeast Regional Council recognized the tension created by these two 
governing laws in Novem ber 1986 when they determined that first priority would be 
given to subsistence-related issues and proposals with other region-wide fish and game 
issues to be discussed as time allowed. Non-subsistence allocations issues would not be 
discussed unless all other business has been completed and adequate time remained for 
proper discussion and consideration.

While the councils have not been effective, with proper guidance and budgetary 
support, they could ensure that the resources are managed in accordance with the 
priority subsistence provisions and consistent with the important mandate under 
ANILCA.

T H E  PRESENT SYSTEM AS IMPLEMENTED BY T H E  STATE

AN ILCA requires an administrative structure be established to enable rural 
residents who have personal knowledge o f  local conditions and requirements to have a 
meaningful role in the management o f  fish and wildlife and o f  subsistence uses on 
public lands in Alaska. At the time ANILCA passed, the state already had a network o f  
local advisory committees making it necessary to establish the regional councils to 
comply with ANILCA. The ADF&G Division o f Boards administers state and federal 
funds which maintain the committee/council system.

There are 79 local advisory committees and 6 regional councils in the state. In 
Southeast there are 21 local committees. The chairmen of which comprise the regional 
council. Committees and councils meet twice a year in the fall and spring before the 
regulatory hearings. Council representatives attend 2 board meetings each year.

EXHIBIT C



SERC has held 20 meetings since 1982 (1-2 meetings/year). Individuals most 
likely to understand the importance of subsistence to the Native/rural communities have 
comprised the m ajority at 60% o f  the meetings. This figure demonstrates that while the 
composition o f  the council is important, composition alone cannot guarantee that 
subsistence concerns will be met. In order for the regional councils to effectively ensure 
that the land and its resources are being properly managed to meet the needs o f  
subsistence users as provided by ANILCA, there must be strong guidance and support 
fo r the regional councils from  the state, both from a policy perspective and budgetary 
perspective.

Comparison o f  .Rcg!QnflLCflyn.c).l-PfigQ5flte 
and B oard o f.E ls h e r l« .F ? g o ia lions

Section 805(d) requires the Board to adopt the advice and recommendations of 
the regional councils unless such recommendations are not supported by substantial 
evidence, violate recognized principles o f  fish and wildlife conservation or would be 
detrimental to the satisfaction o f rural subsistence needs.

At the Board’s Juneau hearing in February 1989, the Board o f  Fisheries refused 
to accept SERC recommendations because they had not been transmitted to the Board 
ten (10) days prior to their meeting. However, even in cases where SERC has met the 
ten (10) day notification requirement or the requirement has been waived, the Board has 
almost always ruled contrary to the advice of SERC without setting out the factual basis 
and reasons fo r  its decision. ANILCA does not impose an artificial timeline for the 
conveyance o f  those recommendations. The Board of Fisheries is out of compliance 
with the requirements of ANILCA.

Section 805(a) of ANILCA requires the committees and regional councils to 
advise the boards on the subsistence use o f fish and wildlife resources. The state system 
requires the committees/councils to advise the board on the management of all fish 
resources (commercial, sport, personal use, subsistence). U nder state law, the members 
o f  the advisory committees must be representative of all user groups in the area. These 
requirements create a tension on the committees and councils that is inimical to the 
primary purpose for which Congress enacted the subsistence provisions in ANILCA - to 
assure the ability o f  rural people engaged in a subsistence lifestyle to continue to do so. 
T h e  state advisory committee/regional council system Is out of compliance with 
ANILCA.

The Alaska Department o f  Law has an opinion which seems to support Sealaska 
conclusions:

Title VIII is important for four m ajor reasons. First is that it establishes 
an absolute priority for subsistence users over all other competing 
consumptive purposes. Second is that it guarantees subsistence users 
access to fish and game on federal land which would otherwise >e closed 
to hunting and fishing. Third is that it requires federal land managers to 
Incorporate subsistence uses in their land use decision process. Fourth is 
that it establishes an administrative structure which would potentially 
serve to increase the representation of Alaska Native interests in fish and 
game management. [1989 Subsistence Update, Alaska Native Law 
Section]



ROLE OF REGIONAL COUNCILS WITH RESPECT TO OTHER AGENCIES

The role o f  the regional councils, as envisioned by a NILCA, is critical to both 
the federal management and state regulatory processes. In addition to providing 
recommendations to the state boards, ANILCA requires that the regional councils and 
local advisory committees be permitted to influence the decisions o f  all other federal 
agencies having authority  over public lands, where agency decisions could significantly 
affect subsistence.

In Southeast, the primary federal agency having the authority to manage public 
lands is the Forest Service. The USFS and Sealaska d iffer  on the priority to be given to 
subsistence pursuant to ANILCA. Sealaska’s position is that ANILCA requires that 

.subsistence must be given the priority over all other consumptive uses o f  the forest. 
This, in turn, would resmt in the "least adverse impact possible on rural residents who 
depend upon subsistence uses . . . consistent with . . .  the purposes for each unit 
established, designated or expanded by or pursuant to Titles II through VII o f  this Act."

In Sealaska's opinion, to effectively manage subsistence (as well as other 
consumptive uses) in the Tongass, the USFS must investigate and identify  subsistence in 
the forest prior to making any determinations of use o f  the forest. Only after the USFS 
has determined the subsistence use and area, and only then, can it make section 810 
determinations. The burden o f  proof should not be on the rural residents t j  establish 
how they are adversely affected, but on the federal agency to meet the terms and 
conditions o f section 810(a)(l)-(3).

To comply with section 810 o f  ANILCA, first the agency must make a threshold 
determination whether its proposed action may "significantly restrict" subsistence uses, 
including an evaluation o f  the cum ulative and synergistic  e ffe c ts  as well as the 
immediate effects o f  the proposed action. That is, whether the proposed action presents 
a threat to subsistence uses from "the effects o f  the proposed action when combined with 
those o f  past, present, or reasonably foreseeable  fu tu re  actions." Hanlon v. Barton. The 
District Court fo r Alaska has stated "the threshold for triggering ANILCA’s notice and 
hearing requirement is quite low: it is triggered whenever the contemplated action may 
significantly restrict subsistence uses." Sierra Club v. Penfold, citing Tribal Village of 
Akutan v. Hodeb People o f  Village of Gambell v. Hodel: Kunakana v. C lark.

Second, i f  the agency finds that the proposed action may significantly restrict 
subsistence uses, the agency must give notice o f  the proposed action to the applicable 
advisory com m ittees, regional council, state agency, and  local residen ts, and make specific 
findings regarding the impact o f  the land proposal upon subsistence. The second stage is 
not reached i f  the agency finds that no significant restriction will occur.

Affected parties may chall.nge a federal agency finding o f  no significant 
possibility o f  signficant restriction in federal court. A court will review the agency 
finding under an "abuse o f  discretion" standard. fHanlon ' .  Barton] Agency findings can 
be challenged if  they are unsupported by the record, illogical, or implausible, or if  
improper factors w ere considered or proper factors were ignored. I f  the challenge is 
successful, the court may enjoin the proposed action, remand the threshold question 
back to the agency for proper findings, or order the agency to hold hearings. Sierra 
Club v. Penfold. 664 F.Supp. at 1309.

Similarly, af ter  the agency has given notice and held hearings under Section 
810(8X0 and (2) *nd made fin 'ings pursuant to Section 810(a)(3), affected parties can 
challenge agency findings concerning the proposed action. Often the challenge can be



coupled with the claim that the agency failed to follow NEPA and issued an erroneous 
or incomplete environmental impact statement.

Federal courts have addressed the proper interpretation o f  the ANILCA phrase 
•s ig n ifica n tly  restrict subsistence uses." For example, the Hanlon case indicated that if  
clearcutting caused deer populations to move further away from a dependent village. 
The need for hunters to travel greater distances could qualify as a significant restriction 
even where the population o f  deer remained the same. Forest Service failure to consider 
the distance factor could constitute a violation o f  ANILCA and invalidate USFS 
decisions to allow clearcutting and its environmental impact statement. Also, the USFS 
was required to consider whether a substantial decline in deer populations, occurring as 
long as 100 years a fte r the agency action, "sig n ifican tly  restricted"  subsistence uses at an 
earlier date.

While subsection (d) o f  810 refers to its requirements as "procedural", legislative 
history states that the word "procedural* was added to clarify that "until the requirements 
o f  the section have been satisfied the proposed action may not proceed, but once the 
requirements of the section are satisfied and incorporated into existing land use planning 
processes the proposed action may proceed even though its effect may be adverse to 
subsistence uses."

DRAFT 1989 ANILCA SECTION 806 SUBSISTENCE MONITORING REPORT

Section 806 o f  ANILCA requires the Interior Secretary to advise the State o f  
Alaska and Congress annually on the implementation o f  Title VIII. The 806 Report 
must address the state’s provision of preference in accordance with section 804 and 
explain any exercise o f  the Secretary’s closure or other administrative authority to 
protect subsistence resources or uses.

Section 805 authorizes regional councils to submit annual reports to the Secretary 
which identify subsistence needs and make recommendations for subsistence management 
on federal lands. Only the Southcentral Regional Council submitted a 1989 report. The 
Southeast council did submit a late 1988 report. The Fish and Wildlife Service fails to 
investigate why this might have occurred. Sealaska suggests several reasons: lack o f 
policy guidance from the state, lack of technical support from the state, lack o f funding 
and o ther support services to enable tho regional councils to effectively carry out their 
responsibilities. It is important to know why the regional council system is not operating 
in  accordance with its legal mandates.

The 806 report recognizes the lack o f  coordination between state and federal 
land/resource agencies and functions in the following m an ne r

Due to the coccerns o f  the Federal agencies that there has not been a consistent, 
coordinated Federal presence at State Board o f  Game meetings, a Federal/State 
working group on subsistence requested that the Fish and Wildlife Service take 
the lead in providing a Federal representative at all meetings, primarily to act as 
a conduit for information to all concerned Federat agencies.

The report, however, makes no reference to the role that the regional councils should 
play in facilitating and channeling information to federal agencies.



ADMINISTRATION/FEDERAL ASSISTANCE

Subsections 805(e)(1) and (2) o f  ANILCA provide for reimbursement of 
reasonable costs relating to the establishment and operation o f  councils and committees 
not to exceed $5,000,000 in any one fiscal year. The Interior Secretary is to advise 
Congress on a 5 year basis whether the amount is adequate to ensure the effectiveness of 
the state program established to provide preference for subsistence uses.

Each year the ADF&G Division o f Subsistence and Division o f  Boards
cooperatively apply fo r  federal assistance from the U.S. Fish and Wildlife Service in 
order to execute the state subsistence management and use program. From the time the 
State began to request reimbursement from the Secretary, it has received less than 50% 
o f  its costs and considerably less than the $5,000,000 upper limit. As a matter o f  fact, 
internal DOI budget constraints have restricted the reimbursement to about $1,000,000 a 
year. ADF&G has asked the Secretary Interior to request funds fo r  adequate
reimbursement from Congress. The Interior’s response was that federal budgets were 
tight and that one must consider the relative importance of the subsistence grant in 
relation to other high priorities in the Interior.

Attorney General’s opinion on the funding situation is that: "It is practically
'black letter law’ that an Act authorizing the expenditure o f  funds by Congress in no 
way requires Congress to actually appropriate funds for that purpose. . . . For that
reason, we view our opportunity for legal redress on the issue to be, at best, very
limited."

O f  the money received from the federal government, relatively small portions 
have gone to support the committee/regional council system. ADF&G has admitted that 
their support o f  the system has been rather limited. However, since the reorganization 
o f the Division o f  Boards, 6 regional program assistants have been hired to s ta ff  the 
committees. It is ADF&G's hope that they will improve council effectiveness.

ADF&G recognizes more more fundamental problems with the current system.

We believe the committees/councils can be more effective than they currently  are 
because their  role lacks an agreed upon definition. For example, are the 
committees supposed to simply pass along popularity type advise, act as agency 
watch dogs, depolarize interests that are at each others throats, build a 
constituency for the agency’s cause, act as referees in particular disputes, carry 
messages back and forth, to give the agencies content-type advice? Or, are the 
committees/councils to provide a local forum  for competing users to narrow 
options for the boards to consider or provide recommended solutions where 

*  possible?

Four objectives in ADF&G’s FY 1990 proposal. The first involves working with 
the committees to develop consent about their role in the regulatory process. The second 
recognized that meetings alone are not a very effective way o f ensuring that 
boards/committees get the best possible information. The objective, therefore is to 
identify and implement other techniques which will increase public involvement. The 
third objective is to identify changes in the regulatory process which will focus attention 
on problem solving rather than on position taking. The fourth objective is to streamline 
the process for developing regulations, including board sessions, and to make it more 
efficient. As a result o f  the improved process proposed in their FY 1990 Application 
for Federal Assistance, ADF&G contends that the ‘public, through the committees, will 
be intimately involved*.



Sealaska feels that two advisory committee meetings and two regional council 
meetings a year is hardly intimate public involvement, nor does it seem adequate to 
carry out the responsibilities and authorities listed in ANILCA. It also does not remedy 
the problem o f interaction (or the lack thereof) with the Boards o f  Fisheries and Game, 
which operate to the. exclusion o f  any real meaningful input from the councils and 
committees. Similarly, this does not address the role o f  the regional councils in the 
federal land/resource management processes.

Conclusion -  T he  state government and the federal government (as the ultimate 
au thority  fo r  implementing the law -  ANILCA) have been remiss in their responsibility 
to the regional council system and subsistence users. This conclusion brings us to the 
question "can the federal government implement the law more effectively than the state 
government?"

Tjiere are advantages and disadvantages to both management authorities. U nder 
state management, there is a question about whether they are willing or whether they 
have the constitutional basis o f  meeting the needs o f  the Native community as a specific 
user group through recognition o f  their historic, aboriginal connection to the land and its 
resources. On the other hand federal law recognizes the special trust relationship that 
they have with the indigenous people of the land. However, like the state’s attitude the 
a tti tude o f  the federal government is also in question. There is also a problem of what 
sort o f  funding treatment we would receive in the highly competitive national budgeting 
process.



SUBSISTENCE SUMMIT CONFERENCE 
Alaska FEDERATION OF NATIVES 

RESOLUTION NO. 90-1 
APRIL 11, 1990

ENTITLED: Alaska NATIVE SUBSISTENCE RIGHTS:
'AN AFFIRMATION AND A STRATEGY

WHEREAS, the Alaska Federation of Natives, constituted of 
Regional Corporations, Regional non-profit 

■,. organizations and other affiliated groups from 
throughout Alaska, represents those entities and 
communities in advancing their subsistence rights and 
interests; and

WHEREAS, approximately four percent (4%) of all fish and 
wildlife harvested in Alaska is taken by subsistence 
users; and

WHEREAS, less than one percent (1%) of salmon harvested in 
the State is taken by subsistence users; and

WHEREAS, in the 1980s, 50,000 Natives and 60,000 non-Natives 
were subsistence users; and

• •

WHEREAS, approximately 40,000 urban Natives are deprived of 
their subsistence rights; and *

WHEREAS, under ANILCA, the determination of priority
subsistence rights among resource users is made only 
when it is necessary to restrict the taking of 
populations of ‘fish and wildlife in order to protect 
the continued viability of such populations; and

WHEREAS, Congress declares that the continuation of
opportunity for subsistence uses by rural residents of 
Alaska, including both Natives and non-Natives, on the 
public lands, and by Alaska Natives on Native lands is 
essential to Native physical, economic, traditional and 
cultural existence and to no.:-Native physical, 
economic, traditional and social existence; and

JWHEREAS, as identified in Alaska Native Health Service
studies, Alaska Natives may be adversely affected by 
the unavailability or scarcity of traditional foods and 
changes in Native lifestyle; and

WHEREAS, Title VIII of ANILCA was enacted in part to fulfill 
the unmet subsistence oriented requirements and 
purposes of ANCSA and to essentially protect the 
cultural and traditional Alaska Native lifestyle;



NOW THEREFORE BE IT RESOLVED that the Alaska Federation of 
Natives is directed by the delegates herein assembled 
at the Subsistence Summit Conference to adopt as its 
principal direction and recommends to all appropriate 
Native organizations the following:

Act to continue to support the inherent Native 
rights to subsistence resources and uses.

Act to gain approval of an amendment to the 
Constitution of the State of Alaska that allows 
the State to exercise management jurisdiction over 
all fish, wildlife, plant and other renewable 
natural resources within its boundaries and 
provides that the State shall exercise management 

~ of subsistence resources therein in accordance
with applicable federal law.

Act prior to July 1, 1990, to have the State of 
Alaska review and revise as necessary all State 
subsistence statutes, policies, regulations, 
programs and practices in every area of State 
jurisdiction in order to establish an overall 
subsistence management regime that is responsive 
to the true subsistence needs of affected 
Alaskans. Such review and revision shall Include 
representation from Native organizations that 
represent those Alaskans directly affected. This 
review shall seek to establish a definition of 
"rural" which includes as many Alaska Native 
people as possible and that the State 
administration adopt a subsistence system for 
individuals not in "rural" areas who can 
demonstrate traditional and customary utilization 
of natural resources. Such review and revision 
shall be undertaken with the fundamental intent to 
allow those Alaskans who by custom, tradition, 
location, and circumstance have practiced 
subsistence use of Alaska's resources up to the 
present and will in the future, to do so in an 
appropriately responsive, sensitive, 
comprehensive, timely and continuing manner.

Act immediately to request and to take action to 
involve affected Native organizations directly and 
fully in development, promulgation and 

• implementation of any federal subsistence
management regime developed for federal lands in 
the event State management is terminated. Native 
organizations shall resist, with all possible



force, any attempt by the State of Alaska to
contract with the federal government for any role
in managing federal lands for subsistence uses.
Tribal contracting for management of federal lands
for subsistence uses will be strongly supported.

%

Act to initiate a vigorous campaign to educate and 
familiarize public officials and legislators with 
all aspects of subsistence resources and uses.

A c t  to initiate a vigorous registration campaign 
across the State of Alaska.

B E * I T  FURTHER RESOLVED that all Native entities and
organizations shall withdraw after July 1, 1990, their • 
support for State subsistence management on federal 

. lands and for a State constitutional amendment if there 
is not a satisfactory resolution pursuant to the review 
and revision of State subsistence management requested 
herein; and

B E  IT FINALLY RESOLVED that in the event of the above 
. withdrawal of Native support, all affected Native 
organizations shall pursue w i t h  all appropriate 
resources any and all legal and Congressional act.ions 
to secure their rights to Alaska's subsistence 
resources and uses.

Passed and approved this 11th day of April, 1990, b y  
delegates to the A F N  Subsistence Summit Conference.

_ President



SUBSISTENCE SUMMIT CONFERENCE 
ALASKA FEDERATION OF NATIVES 

RESOLUTION NO. 90-2 
APRIL 11, 1990

ENTITLED: ALASKA NATIVE SUBSISTENCE RIGHTS: A PRIORITY FOR
ALASKA NATIVE TRIBAL MEMBERS

WHEREAS, Alaska Native tribes have managed flsh and game in 
their traditional areas since before anyone can 
remember, and both the Native people and the animals 

. benefited from tribal management; and
•

WHEREAS, members of Alaska Native tribes today, and in the 
future, rely on the right to harvest subsistence 
resources to nourish their bodies, and for the survival 
of their culture; and

WHEREAS, the only w a y  to guarantee subsistence rights for 
members of the Alaska Native tribes is for tribal 

• members to be given a priority to harvest subsistence 
resources on all lands in Alaska that they have 
traditionally and customarily used;

N O W  THEREFORE BE IT RESOLVED that Native tribes and
organizations will work in the long-term to gain a 
subsistence priority for Alaska Native tribal members, 
and to affirm the power of Alaska Native tribes to 
manage and regulate subsistence uses by their members.

PaBsed and approved unanimously by the delegates to the AFN 
Subsistence Summit Conference this 11th day of April, 1990.

Julie E. Kitka 
President



SUBSISTENCE SUMMIT CONFERENCE 
ALASKA FEDERATION OF NATIVES 

RESOLUTION NO. 90-3 
APRIL 11, 1990

ENTITLED:

W H E R E A S , the McDowell v. State decision by the Alaska
Supreme Court puts the State out of compliance with the 
federal subsistence preference found in Title VIII of 

' ANILCA and will lead to a federal assumption of fish 
and game management authority on federal lands.in the 

* State after July 1, 1990, unless the law is changed; 
and

•

WHEREAS, there is a substantial doubt that the law can be 
changed in time to avoid federal takeover of fish and 
game management on federal lands; and

WHEREAS, joint State and federal planning for implementing a 
dual flsh and game management system in the State after 
July 1, 1990, has taken place without participation or 
ov e r  consultation with the Alaska Federation of Natives 
o r  other Native organizations; and

WHEREAS, the sound management of Alaska's fish and game 
resources is inseparable from Native culture and 
tradition and must be protected by all possible means; 
and

WHEREAS, Representative Lyman Hoffman has proposed a State
constitutional amendment which would allow the State to 
manage subsistence resources in accordance with federal 
law and retain flsh and game management authority on 
federal lands.

N O W  THEREFORE BE IT RESOLVED that the body assembled herein 
directs the Alaska Federation of Natives to work 
towards amending the State constitution to allow the 
State to manage subsistence resources consistently with 
federal laws and retain flsh and game management 
authority on federal lands.

Passed and approved unanimously by the delegates to the AFN 
Subsistence Summit Conference this 11th day of April, 1990.

 .    _   ___
President


