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From Senator Bettye Fapf*

Re SJR 43, Relating to the 10th Amendment to the U.S 
Constitution.

Date: May 3, 1989

This resolution would encourage the President of the United 
States and Congress to protect and strengthen the position of 
the states, and to avoid intrusion upon the prerogatives of 
the states, and afford protection to the proper governing 
authorities of the states.

At the Council of State Government's annual meeting, the 
Executive Committee took action urging the Council Governing 
Board members in each state to adopt a resolution affirming 
the substantive and operational effect of the 10th amendment 
to the U.S. Constitution.

This request stems from recent congressional and Supreme Court 
actions which have resulted in a serious shift in power from 
the states to Washington. Two Supreme Court decisions,
Garcia v. San Antonio Metropolitan Transit Authority and South 
Carolina v. Baker, especially reduced the Tenth Amendment 
protection for state authority, holding that the states can 
find protection from congressional regulation only through the 
national legislative process itself. Congressional committees 
and federal regulatory agencies are now considering further 
extensions of national authority over state banks, businesses 
and tax systems.

The Council of State Governments will be conducting a national 
campaign designed to inform state leaders and the voting 
public about this issue. They created a special 
intergovernmental Partnership Task Force" to spearhead this 

effort, co-chaired by Senators Douglas Henry of Tennessee and 
John Marchi of New York.

I urge your support of this resolution.
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The Honorable Jim Barnes 
Assistant Majority Floor Leader 
Missouri House of Representatives 
Room 310, State Capitol 
Jefferson City, Missouri 65101

Dear Mr. Barnes:

We need your help, as a member of the Council's Intergovernmental 
Affairs committee, to obtain adoption by the Missouri legislature 
of a resolution affirming the substantive and operational effect 
of the Tenth Amendment to the Constitution, especially in light of 
the Supreme Court decisions in Garcia and South Carolina v. Baker.
On March 14th of this year, our CSG President, William A. O'Neill, 
Governor of Connecticut, and our CSG Chairman, Arnold Christensen, 
Senate President of Utah, wrote to each member of the CSG Governing 
Board asking that they move to have the resolution considered and
adopted in their legislative body. Sample copies of the
transmittal letter and the resolution are enclosed. To our
knowledge, as of this date, some 14 states have either passed the 
resolution or have it under active consideration in their 
appropriate legislative committees. We have, however, no
information about introduction or progress of the resolution in 
your state. The persons receiving such requests in Missouri were:

Governor John Ashcroft
Senate President Pro Tern John E. Scott 
Speaker Bob F. Griffin

We believe that adoption of the resolution by a majority of cho 
states would send an important message regarding preemption of 
state responsibility and authority to Congress, the President, and 
the courts. This is an important initial step, as indicated in the 
enclosed public hearing announcement and press information, to 
restore balance in our federal system.

Headquarter* Office: Iron Works Pike, P.O. Dux JIOIO, Lexington. KY 40570*9989 • (000) 262-2201 
Regional Offices: New York • Chicago • Shii Francisco ♦ Atlanta



To the extent you find it appropriate to do so, we would request 
that you introduce this resolution supporting an affirmative 
interpretation of the Tenth Amendment, or assist in finding another 
appropriate sponsor.

Please call or write to the Task Force in care of Norman Beckman, 
Director of the Council's Washington Office, to advise us of the 
supporting initiatives you may undertake. We would also like your 
assessment of the chances for adoption of the resolution in Alabama 
during this session or the next session of the legislature.

Sincerely yours,

Se   . see
^ T̂ 4-̂ v-̂ .̂,Qv-nmental Task Force

Vice President Pro Tern, New York 
Cc-Chair, Intergovernmental Task Force

J O :D H :JM/kac

Enclosures
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MEMORANDUM FOR THE RECORD

Fr: No
1
ian

Re; Adoption of State Resolutions Reaffirming the Substantive and 
Operational Effect of the Tenth Amendment to the U ?s, 
Constitution

The following responses have been received:

EASTERN REqiON
New York - Passed Senate and Assembly.
Delaware - Concurrent Resolution No. 45 passed March 22, 1989. 

connaoticut - Likely to be adopted.

Rhode la

MIDWESTERN REGION
Indiana - SCR 56, co-sponsored by senators Garton and Neary and 
Speakers Phillips and Mannweiler, adopted April 13, 1989.

Missouri - HCR 24, sponsored by Representative Joe Driskill, 
introduced and referred to House Ways and Means Committee on April 
5, 1989.

Nebraska - No action to date. Introduction of resolution expected 
sc on.
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Editor's Note
"The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people." 

— 10th Amendment, U.S. Constitution
(Ratified Dec. 15, 1791)

Mention the Bill of Rights and most Americans 
think of individual rights such as freedom of 
speech, religion, assembly, press and trial by jury.

In contrast, the 10th Amendment appears re­
mote from everyday concerns. Yet, our country's 
founders believed the protection of sta tes’ rights 
was vital to guarding individual freedoms and 
adopted the 10th Amendment to explicitly limit 
the power of the national government. In the 
midst of national bicentennial celebrations, many 
have forgotten why the framers did what they did 
to ensure states would not become federal fief- 
doms.

Today, the constitutional balance struck 200 
years ago is leaning dangerously toward Wash­
ington D.C. in wake of the U.S. Supreme Court’s 
1985 Garcia and 1988 South Carolina decisions 
trampling sta te  powers.

In this issue of the Journal, The Council of 
State Governments warns of the danger of letting 
the 10th Amendment disappear.

In the introductory article, David B. Walker 
writes about the diminishment of state powers at 
the expense of the central government. Since the 
mid-1960s, the national government is more pow­
erful and the future for states in the federal sys­
tem looks bleaker.

Constitutional scholar A. E. Dick Howard also 
reviews the history of federalism and argues it is 
linked with individual liberty and self-govern­
ment. Only stable institutional safeguards such 
as the 10th Amendment can ensure individual 
rights, Howard maintains,

Much of the argum ent for stronger national 
powers rests on the assumption that states are 
the weaker partners in the federal system. State 
initiatives and achievements belie this conclu­
sion, Mavis Mann Reeves shows in her article.

John Sununu, in his article, advances a bold plan 
to restore the state-national balance. Sununu in 
1988 led the National Governors’ Association in 
calling to restore the states’ ability to initiate 
constitutional amendments.

Tennessee Sen. Douglas Henry Jr., in his article, 
declares, “The emasculation of the 10th Amend­
ment . . .  is the most dramatic constitutional 
event of our time.” He advocates a constitution­
al amendment to restore the 10th Amendment.

Robert B. Hawkins Jr., writing in this issue, 
urges starting a constitutional dialogue that 
links constitutional reform to greater citizen con­
trol over government.

Stacey Crane relates state treasurers’ efforts to 
ensure tax exemptions for state and local bonds, 

John Kincaid proposes strengthening federal­
ism by requiring a three-fourths vote of the U.S. 
Supreme Court to void state law. Such a rule 
would “give the benefit of the doubt to states and 
would require the Court to reach more of a con­
sensus on questions of federalism.”

Daniel Elazar writes that, in its Garcia and 
South Carolina decisions, "The Court has stood 
the Constitution on its head” to give the Congress 
the last word in federal-state relations. Elazar 
concludes th a t federalism and states’ rights are 
“as important to the preservation of liberty as is 
the safeguarding of individual rights.”

Timothy J. Conlan looks at federalism’s recent 
past, its present and likely scenarios for its fu­
ture. Conlan warns th a t states could face “the 
worst of all possible worlds” in which they are 
stripped of political and legal defenses and sad­
dled with increased federal mandates and pre­
emptions.

Unwilling to accede to Congress powers right­
fully reserved to states, the Council’s Executive 
Committee in December urged all states to en­
act resolutions affirming the substantive effect 
of the 10th Amendment. The 1989 New York 
Legislature became the first to adopt a resolution 
introduced by Sen. John Marchi, a member of the 
Executive Committee.

In addition, the Council and the Advisory Com­
mission on Intergovernmental Relations are hold­
ing regional public hearings to examine the pre­
emption of state authority and seek agreement 
on ways to restore state and local powers. Hear­
ings will he held in Oriando April 21, New York 
City May 18, Colorado Springs in June and Cin­
cinnati in September.

The Council also is serving as a clearinghouse 
on constitutional amendment language to re­
store balance in the federal system. The Council 
is working with the National Governors’ Associ­
ation, the National Conference of S tate Legisla­
tures and its Thsk Force on Federalism and others.

If the Supreme Court ignored the Fi rst Amend­
ment instead of the 10th, the outcry from the 
press and public would shake the country. If 
states cannot demonstrate the danger to indi­
vidual freedom through the loss of their equally 
vital rights, then what is next?

— Elaine S. Knapp



American Federalism:

Past, Present and Future

by David B. Walker

Where stands American federalism at the close of the 
Reagan years and what is its future? Understanding how the 
formal features of our government have shaped and been 
shaped by socio-cultural, economic, technological and 
international challenges o f the last two centuries is a basic 
prerequisite for grappling with federal-state-local issues.

The study of federal systems in other countries 
and a close probe of our own version of this form 
of government reveal th a t three factors have un­
dermined the fundamental bases of a genuine 
federalist regime. These factors or “conditioners” 
a-e: (1) the representational and indirectly the 
political; (2) the functional or operational, and 
(3) the judicial and jurisdictional. All three are 
incorporated in constitutions purporting to estab­
lish a federal system of free government. They 
also influence in part the social, economic and 
technological development of nations possessing 
federalist governmental arrangements.
The Sh ap in g  o f  O ur Federalist  
Tradition: 1789-1963

During the first 175 years of American feder­
alism. these three conditioners served to rein­
force each other and thus to sustain a territorial 
division of power and influence.

Although the representational and political 
facets of American federalism experienced major 
shifts during the period that stretched from 
Presidents Washington through Kennedy, they 
continued to support the federal principle. Popu­
lar representation at the national and state-local 
le%rels steadily broadened during this time. Ex­
amples are the Voting Rights Act of 1965 and the

David B Walker is director. Institute o i Public and 
Urban Affairs at the University o f Connecticut He was 
assistant director o f the U.S. Advisory Commission on 
Intergovernmental Relations from 7966 to 198-1

26th Amendment, giving 18-year-olds the vote in 
1971.

Direct election of U.S. senators in 1913 pos­
sessed the potential of reducing direct state in­
volvement in national policy-making. Yet, a spe­
cial concern for sta tes’ rights lingered on in the 
Senate for 50 years following enactment of the 
17th Amendment, thanks to the strength of state- 
local party systems and the political ascendancy 
of the “conservative coalition” in Congress from 
1939 to 1964.

These formal actions to democratize the repre­
sentational system were significant, but the po­
litical developments during this 175-year period 
more than matched the) The advent of the Con­
stitution initially nurtured a party system that 
was strong a t the national level. W ith the emer­
gence of decentralized, state-based parties in the 
late 1820s. relations changed between state offi­
cials and political parties. The major parties of 
the day — the Jacksonian Democrats and Whigs 
— were loose alliances of state and local parties, 
generally undisciplined, lacking in doctrine and 
in clear programs, and composed of diverse socio­
economic and regional interests (Ladd 1970, 
8-34).

These pluralistic characteristics also applied to 
their latter-day national successors. State and 
local parties, though in some cases more cohesive 
and disciplined, reflected most of these traits. Yet, 
collectively they were stronger than their nation­
al counterparts and this helped make the states 
the pri.'ie arenas in which policy choices were 
made. These political organizations not only
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dominated the nominating process at their own 
levels, but also dominated nomination and elec­
tion of candidates for federal public offices.

Clearly, the formal representational features of 
all levels helped nurture these political develop­
ments. Moreover, while centralizing periods can 
be identified -1861-1876,1901-1917, and 1933- 
1938, — the general tendency was tha t the major 
national parties with their confederative struc­
tures, strong state-local foundations, loose and 
heterogeneous socio-economic composition, and 
concomitant lack of discipline at the national 
level preserved the federal principle both opera­
tionally and jurisdictionally (ACIR 1986,17-46).

In broad terms, the workings of the American 
federal system until the early 1930s adhered 
quite closely to the dual or compartmentalized 
model that the Framers sought to establish, 
where the power of states and the federal govern­
ment were fixed so th a t the national government 
could not overstep powers reserved to the states. 
Moreover, even with the marked growth of na­
tional regulatory, grant-in-aid and subsidizing 
roles during the New Deal and the immediate 
post-war years, dual federalism in most servicing 
and financing areas was still part of the system 
as late as the early 1960s (Walker 1981, 76-95). 
New federal-state relationships emerged as a con­
sequence of the Great Depression and World War 
II. In addition, during the Truman and Eisenhow­
er years the federal regulatory, promotional and 
assistance roles increased. Increased federal- 
state collaboration in domestic programs gave 
rise to the concept of “ Cooperative Federalism.” 
Yet, by 1963 the degree of national activism was 
moderate, and most responsibilities were still left 
wholly to state and local discretion and control. 
The continued strength of the old non-centralized 
party system maintained its constraining impact 
on national decision-making.

The umpiring role of the federal judiciary was 
another vital force shaping American federalism. 
Under Chief Justice John Marshall, the Supreme 
Court protected its institutional independence 
under the separation of powers arrangement, as­
serted its authority to render judgment on un­
constitutional actions of the national political 
branches and the states, and selectively protected 
Congress’ powers under the Constitution. In the 
court of M arshall’s successor, Roger'Ihney, a full- 
fledged doctrine of dual federalism emerged 
which expanded the states’ police powers and ca­
pacity to regulate commerce in the absence of fed­
eral action. Yet, the Supreme Court still vigor­
ously asserted its right to control state judiciaries 
in m atters of constitutional interpretation.

During the 75 years following the Civil War, the 
Supreme Court played a highly activist role. 
From 1874 co 1937, 62 acts of Congress and 525 
sta te  laws were found unconstitutional. The lat­
te r  development indirectly highlights the emer­

gence during this period of the  states as labora­
tories of novel social and economic policies. By the 
end of the judicial era (1937), the Supreme Court 
had chalked up an impressive record of aggres­
sively acting as the ultim ate interpreter of the 
constitutionality of state laws enacted pursuant 
to their police powers and of national statutes 
passed in furtherance of Congress’ commerce, 
conditional spending and taxing powers.

With the advent of the "New Deal” Court in 
1938, a  generally deferential position was adopt­
ed regarding Congress’ interpretation of com­
merce, pre-emption and conditional spending 
powers. The question of national constraint was 
left largely to the central government’s political 
processes. Yet, these processes were relatively re­
strained until the early 1960s, thanks to the con­
tinuing ascendancy of the "Conservative Coali­
tion” and its general propensity to resist most fed­
eral domestic initiatives. On the other hand, civil 
rights, the 14th Amendment and efforts to in­
clude some of the  Bill of Rights within the provi­
sions of the 14th Amendment provided the basis 
for a renewed activism on the part of the Supreme 
Court.

Dual federalism as previously applied judicial­
ly was a dead doctrine after 1937. The states’ 
police powers, however, expanded during the 
1940s and 1950s, thanks in part to the Supreme 
Court’s elimination of the "twilight zone” where­
in neither the national nor state  governments 
could regulate authoritatively various social and 
economic areas. By 1963, however, it was appar­
en t that the judicial enlargement of the nation­
al sphere was at the expense of the states and the 
private sector. The Court’s constitutional inter­
pretation made the national government the 
more authoritative federal partner. Sor., * scholars 
trace the beginning of the demise of the states’ 
preferential legal status to this development.

R ecen t  Trends: From C o o p e ra t iv e  to  
C o -o p tiv e  Federalism (1964-1980)

American federalism and the web of federal- 
state-local relationships it engenders experienced 
their greatest challenges and transformations 
during the current intergovernmental era. By 
1980, there were no vestiges of “dual federalism.” 
The trium ph of "Cooperative Federalism," how­
ever, was brief and transitional — leading to a 
“Co-optive Federalism" in the 1970s that reced­
ed somewhat during the Reagan years of ideolog­
ical, then fiscal constraint. Contemporary feder­
alism still is highly centralized. Its chief feature 
is "Permissive Federalism" as described by Michael 
Reagan: “There is a sharing of power and authori­
ty between the national and state governments, 
b u t . . .  the state’s share rests upon the permis­
siveness of the national government” (Reagan
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and local representational arrangements. The 
electorates expanded in states that had system­
atically barred racial and ethnic minorities. State 
legislatures were recast to reflect the Court’s one 
man-one vate dictum, largely ending rural he­
gemony. State and local politics have not been the 
same since th a t time. State policy-making proces­
ses are more accessible, responsive and represen­
tative than ever.

and Sanzone 1981,75). The chief reasons for this 
troubling transformation were the collapse of the 
old, non-centralized party system, the continued 
activism and centralizing tendencies of the  fed­
eral judiciary and a parallel explosive expansion 
of the nation’s domestic agenda until reined in by 
Carter in the late 1970s and Reagan in the 1980s.

The dimensions of the governmental transfor­
mation from 1964 to 1980 are so numerous that 
it would req uire a volume to catalog them. In the 
area of func tional federalism, the federal govern­
ment experienced major shifts from Presidents 
Johnson through Carter. In quantitative and 
qualitative terms, the national government's 
domestic role expanded exuberantly. Its breadth 
and depth far surpassed New Deal actions and, 
as analysis of the Reagan years indicate, the fed­
eral “heavy duty” domestic agenda was not dras­
tically reduced as a result of major devolutions of 
the national roles and functions between 1964 
and 1980.

A frequently overlooked bu t historic develop­
ment of these years was the assumption by locali­
ties and especially the states of greater — even 
indispensable — fiscal, administrative and opera­
tional responsibilities in functional federalism. 
State governments became the param ount field 
managers, planners and partial funders of the 
majority and largest of the federal intergovern­
mental assistance and regulatory programs. 
States also experienced a dramatic revitalization 
of their historic role as a source of significant in­
novative policy initiatives. They carved out a 
more positive pattern of state-local relationships 
and again served as the dominant source of local 
fiscal assistance.

These developments resulted, in part, from the 
unwillingness of the national government to as­
sume the responsibility for administering and 
fully funding most of its domestic programs, and, 
in part, from the transformation of the states dur­
ing this 16-year period. At the same time, new 
regulatory thrusts and other national policy and 
centripetal federal judicial actions were reducing 
state and local governments in constitutional and 
jurisdiction terms to oniy a notch above the level 
of a pressure group. Thus, our federal system ap­
peared by th e  late 1970s to be increasingly dys­
functional, given the centralization of major do­
mestic policy decisions and the federal reliance 
on state and local governments and others to im­
plement these policies. The efficiencies of a ter­
ritorial division of servicing responsibilities, that 
a federal system helps assure, were being lost.

In addition to functional changes in federalism, 
from Johnson to Carter a transformation occur­
red in the representational and political areas. As 
to the representational, the  Supreme C ourt’s 
reapportionment decisions from 1962 to 1965 and 
Congress' enactment of the 1965 Voting Rights 
Act produced a dramatic democratization of state

The deference that had been accorded states 
and localities eroded by the late 1970s so that 
Congress and administrative agencies treated 
them as jus t another interest group.

At the national level, however, far less favora­
ble developments took place from the late 1960s 
through the 1970s. The deference th a t had been 
accorded sta tes and localities eroded by the late 
1970s so tha t Congress and administrative agen­
cies treated them  as ju st another interest group. 
Four reasons explain this. First, lobbying by 
states and localities for new aid programs and 
more funds, as pressure groups were doing, 
harmed their image. Second, the collapse, begin­
ning in  the mid-1960s, of the “Conservative Coa­
lition’s” domination of Congress and the concomi­
tant increased control of congressional commit­
tees by northern and western Democrats com­
bined to produce a major centripetal force. The 
third factor was that state and local elected offi­
cials could no longer exert the controlling voice 
in the nominating processes for elective nation­
al offices, as well as their own, as they had for 140 
years. And fourth, the rise of more powerful pres­
sure groups in Washington with centralizing 
agendas was another significant reason for the 
undercutting of state ar.d local influence.

These developments produced the paradox: 
that as the governors moved their National Gov­
ernors’ Association headquarters to Washington, 
as the state legislatures merged three national 
associations and set up a major office there, and 
as the county and municipal associations beefed 
up the ir Washington staffs — all with a view to­
ward presenting the views of their respective 
groups — the clout of state and local governments 
in the nation’s capital was eroding.

Many factors contributed to the demise of the 
“old party system." One was the decline in state 
and local party control over the nominating pro­
cesses in their own jurisdictions, thanks to the in­
creased use of primaries, the impact of heavy 
state governmental regulation, national party re­
quirements th a t  pre-empted certain state and 
local party decisions, expansion of merit coverage 
of state  and local employees, and a new genera­
tion of voters who were more independent, issue-
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oriented, and less dependent on state and local 
political organizations for sendees.

Another fundamental cause of party decline 
was the emergence of tough competitors who took 
on assignments tha t political parties formerly 
monopolized or dominated. Voter contact now is 
largely achieved through the independent mass 
media rather than by party stalwarts and mecha­
nisms. Hired consultants provide much of the 
expert assistance in campaigning and a range of 
non-party providers are the main sources of cam­
paign funds. The historically weak party role in 
Congress was further undermined by reforms 
adopted in the early 1970s and by the explosion 
in the number and types of Washington-based in­
terest groups (ACIR 1986, 223-236).

Despite and partly because of these develop­
ments, state and national party organizations 
have endeavored to adapt to the new milieu. At 
the national level, party organizations — the 
Republicans more than  the Democrats — are 
stronger than ever. Their financial aid to state 
parties, direct fund-raising assistance, polling 
and data processing capacities, voter registration 
efforts, and candidate recruitment and training 
reflect activities and roles vis-a-vis state parties 
that would have amazed their predecessors of a 
generation ago (ACIR 1986,85-86).

One might question whether these intra-party 
federalist changes can correct the overall im­
balance in the system. The answer is "No.” The 
electorate is no more strongly committed to a 
party than it was two decades ago. A majority of 
those expressing an opinion in a 1983 survey in­
dicated they preferred to work through interest 
groups to advance their political concerns (ACIR 
1986,52). Moreover, the potent role of the media, 
PACs, consultants and pressure groups seems un­
likely to fade.

The federal judiciary’s record throughout the 
1964-1980 period was to aggressively expand 
trends initiated in the 1950s. In the 1960s, the 
federal court system upheld controversial con­
gressional enactments and assumed the role of 
“a leader in the process of social change quite at 
odds with its traditional position as a defender of 
legalistic tradition and social continuity" (Kelly 
and Karbison 1976,856). Generally, judicial de­
cisions enlarged national power by placing severe 
limits on the states. The few instances where fed­
eral courts reflected some sensitivity to a power­
ful state role included reapportionment and edu­
cational finance cases that strengthened* the 
states.

Some observers predicted a reversal or reduc­
tion of the Warren Court’s libertarian and egali­
tarian  tendencies with the appointment of Chief 
Justice Warren E. Burger. However, analysis of 
key 1970s’ civil rights and liberties cases indi­
cates the Court maintained its sensitivity to lib­
ertarian and racial justice values. In cases involv­

ing the criminal defendant rights, sex discrimi­
nation, local zoning ordinances and state legis­
lative appropriation of federal grant funds, how­
ever, the Court exhibited concern for state au­
tonomy and awareness of intergovernmental 
"comity” and “forbearance.”

Yet, in constitutional areas of crucial signifi­
cance to federalism — the conditional spending 
power, regulation of interstate commerce, the 
supremacy of congressional enactments and taxa­
tion — the Court generally played a nationaliz­
ing role (Walker 1981,135-157). Only in National 
League of Cities vs. Usery (1976) did the Court 
by a 5 4  vote enunciate an extraordinary excep­
tion to this “trend.” But later cases eroded Usery’s 
significance, until the decision was specifically 
overturned in the Garcia (1985) case.
Reagan's Record: 1981-1988

Reagan federalism as revealed in his 1980 cam­
paign speeches and early term proposals reacted 
to and rejected intergovernmental developments 
of the previous 16 years: the massive expansion 
of the national agenda; the highly centralized 
policy-making process; the regulation of state and 
local governments and the private sector; the 
resulting administrative ineffectiveness, econom­
ic inefficiencies and lack of accountability; the 
increasingly co-optive approach of federal legis­
lators, administrators and regulators; the dangers 
of interest group ascendancy; and the lack of clear 
national domestic purposes.

President Reagan ignored, as did most poli­
ticians, the positive results of earlier programs 
(Schwarz 1988). For example, iro n  1960 to 1980, 
the number of Americans living in poverty was 
halved and the gap between the economically 
stronger and weaker did not widen despite the 
massive influx of “baby boom” generation job ap­
plicants. An additional 30 million Americans 
joined the work force, in part because of federal 
actions. Life expectancy' lengthened and child mor­
tality rates declined. A revolution was achieved 
in civil righto and liberties.

These salutary aspects of the Johnson-Nixon- 
Ford-Carter years were overlooked, while the 
negative ones were highlighted. Hence, Reagan’s 
federalist creed stressed: a severe reduction in the 
federal intergovernmental role, a major devolu­
tion of program responsibilities, deregulation, a 
reduction in government activism and a return 
to a federal-state partnership in intergovern­
mental relations.

The administration’s drive to reduce the federal 
intergovernmental role achieved an absolute re­
duction of $8 billion (fiom the Carter figure) in 
grant programs for fiscal year 1982. However, the 
projected slashing of federal aid over the follow­
ing three years never materialized. What is more, 
during Reagan's second administration, federal
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aid increased to nearly $115 billion for fiscal 1987 
(ACER 1 1987,15; U.S. Census Bureau 1987, 2). 
This glacial increase in federal aid, however, pro­
duced a 25 percent aid reduction in constant dol­
lars between 1978 and 1988 and a 22 percent de­
cline as a proportion of state-local revenues be­
tween 1981 and 1987.

Another dimension of this drive to reduce the 
federal role was the reduction in grant programs 
from 539 in 1980 to 405 by January  1984. Most 
reductions were initiated in 1981 and new pro­
grams gradually increased after 1982. The in­
crease in grant programs to 435 by 1987 suggests 
that the dynamics of program proliferation that 
characterized the 1970s have not been totally 
eclipsed ly  retrenchment concerns.

In related moves to devolve programs and re­
sponsibilities to state and local levels, the admin­
istration scored its greatest successes in 1981. 
Some 60 aid programs were scrapped by the Om­
nibus Budget Reconciliation Act (OBRA) and 77 
were merged into nine new block grants. By the 
end of 1986, the total reached 12 as Congress 
enacted three more in three years and continued 
the older entitlem ent Community Development 
Block Grant. Only one of the 1981 clusters proved 
inoperative. The renewal of general revenue shar­
ing for local general governments in 1983, with 
White House support, marked another phase of 
this devolutionary drive. Revenue sharing’s de­
mise in 1986 with the administration’s approval 
was the kind of federal unilateral devolution that 
subnational governments resent. The Environ­
mental Protection Agency’s assignment of great­
er program authority to states under its regula­
tory programs was another devolutionary action.

Tb fully gauge the significance of these centri- 
fugtal achievements, they should be placed in a 
broader context. The major Reagan effort to effect 
a massive devolution of program responsibilities 
reached a total impasse by the fall of 1982. Not 
to be overlooked is that in 1987 federal outlays of 
block and general purpose grants accounted for 
only about 14.4 percent of the total budget, com­
pared to 20 percent for the last year of the Carter 
administration. Moreover, most major domestic 
programs of the 1960s and 1970s are still on the 
national agenda (regional economic development 
and housing were the chief victims of budget 
cuts). Many enactments of the 100th Congress 
(catastrophic illness, welfare reform, clean water 
amendments, housing, trade, etc.) suggest a rise 
in national activism softened by ingeniously in­
expensive draw-downs on the federal fisc.

Intergovernmental deregulation as such was 
not the basic focus of the Reagan administration; 
instead, the curbing and softening of the regula­
tory process was sought. The softening strategy 
involved appointing Reagan loyalists to key regu­
latory posts; cutting agency personnel; relaxing, 
if not forgetting, agency procedures; and estab­

lishing a centralized review of proposed new or 
changed regulations. All these administrative ac­
tions slowed dramatically the rate of issuances in 
the early Reagan years and considerably eased 
the burden for the private sector, but only m ar­
ginally for state and local governments (Conlan 
1988, 217-218).

No major deregulatory legislative initiative — 
other than the block grant proposals — accom­
panied these efforts, howr.ver. Moreover, Con­
gress’ propensity to pre-empt and regulate did 
not slacken. Moreover, the administration sup­
ported trailer truck and teen-age drinking regu­
lations and mandated procedures for responding 
to reports of hospital neglect of handicapped in­
fants. The adm inistration also led the fight for 
tougher conditions on social welfare programs.

The administration’s philosophical goal of re ­
ducing governmental activism met with little 
success. From 1980-87, federal spending rose 
from $602.1 billion to $1,067 billion, and state 
outlays from $108.1 billion to an estimated $209 
billion (ACIR I I 1988,22). Combined outlays rose 
from 33 percent of GNP in 1981 to 35 percent six 
years later (ACER II 1988, 22).

Another facet of national activism is the gov­
ernment’s credit programs. Following a slight de­
cline in new direct federal loans between 1980 
and 1988, new guaranteed loans soared to an out­
standing balance of $507 billion by the end of 
1987. Federal government-sponsored enterprises 
surpassed the $580 billion level in loans out­
standing by 1987. By 1987, the federal govern­
ment directly or indirectly had influenced the al­
location of $1.3 trillion in outstanding credit to 
homeowners, farmers, foreign governments, ex­
porters, utilities, shipbuilders, and state and local 
governments. This contrasts markedly with the 
grant-in-aid story. Governmental activism, as re­
flected in expenditures and credit programs, has 
not been tamed, despite the curbing of the feder­
al grant portion of domestic program outlays.

With Reagan’s unstated goal of returning to the 
pre-1964 pattern of intergovernmental relations, 
the score board indicates major successes. The 
states have been the prime recipients of all the 
new block grants. Four governors were the prime 
spokespersons for state and local governments 
during the “great debate” over the president’s 
1982 “Big Swa^’’ proposal. The states were as­
signed the chief responsibility for administering 
the regional “clearinghouse” process under Ex­
ecutive Order 12372. During 1981-1987, the state 
share of total federal aid rose from 75 percent to 
33 percent. W ith the scrapping of the Urban 
Direct Action Grant program in 1988 and proba­
bly the last remaining major federal-local block 
grant (the entitlement Community Development 
program) in 1989, the state share will approxi­
mate w hat it was in the final Eisenhower years. 
The union of public interest groups with strong
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state leadership in advancing federal welfare re­
form helped bring about the first overhaul of the 
program since its inception in 1935.

This shrinking federal role has increased 
state funding, program and regulatory 
responsibilities as states attempt to make 
up federal cuts.

On a more negative note, the states have borne 
the brunt of implementing stiff conditions added 
to welfare programs during the Reagan years. 
They have had to finance a larger share of some 
programs based on changes in matching ratios. 
States also have been affected by the expansion 
in federal regulations since 1981, including uni­
form federal standards on truck size, a national 
minimum drinking age and tougher environ­
mental protection provisions (Conlan 1988,211- 
217). Above all, states and localities have been 
significantly affected by “de facto federalism,” as 
the federal fiscal role in intergovernmental pro­
grams has gradually shrank or disappeared. For 
the localities, all but a few direct federal-local 
grants have expired in the past four years. This 
shrinking federal role has increased state fund­
ing, program and regulatory responsibilities as 
states attem pt to make up federal cuts. From the 
state vantage point, Washington-initiated actions 
since 1981 have undercut the basis for real part­
nership. Such a relationship m ust be founded on 
mutual trust and shared decision-making on 
prime concerns.

An assessment of the Reagan record would be 
remiss if it did not examine the administration’s 
effect in changing attitudes. State and local offi­
cials no longer look to Washington to solve prob­
lems as many did in the late 1960s and 1970s. 
This is not to say the national government is be­
ing ignored. Far from it. Tbo many legal, regula­
tory, pre-emptive and fiscal actions are taken 
there to permit that luxury. But the images of 
Uncle Sam as the sage problem solver and boun­
tiful banker have faded in the minds of state and 
local governmental officials, the electorate and 
most leaders of Washington pressure groups.

A positive result from this change in attitudes 
has been the revival of the states’ historic role of 
launching unusual policy initiatives. In primary 
and secondary education, work-related welfare 
reform, consumer protection and economic devel­
opment, states initiated innovative, wide-spread 
and, in some instances, expensive actions. This 
state (and to a lesser degree local) renaissance fol­
lowing the severe recession of 1982 prompted 
some to proclaim the advent of the more balanced 
federal system sought by reformers in the 1970s 
(Conlan 1988, 228-229).

Federalism's Current C on dition
With the Reagan years at a close, one way to 

gauge the health of American federalism is to ex­
amine the differences and sim ilarities between 
its conditioners and condition in 1980 and those 
of today.

Regarding the differences, a t least six develop­
ments highlight the sharp contrasts between 
American federalism in the last year of Presi­
dents C arter and Reagan.

1) Most of today’s national agenda is marked­
ly different from nine years ago. Witness the over­
riding challenge of eight years of three-figure (bil­
lions) national deficits and the near tripling of 
the national debt, continuing trade deficits and 
the advent of the United States as the world’s 
largest debtor nation, efforts to sustain the pro­
longed economic growth without inflation, the 
pent-up popular and political demands for re ­
newed governmental activism, the struggle to 
m aintain political consensus on the usefulness of 
most domestic (grant) programs and the uncer­
ta in  disciplining effect of the two deficits.

2) The current operational role of the federal 
government in the federal system is quite unlike 
th a t of 1980; in the sustaining, funding and su­
pervision of intergovernmental programs, the na­
tional government’s role is still significant. Yet, 
it is not as extensive, expensive and entangling 
as it was in 1980. The shortening of Washington’s 
state and local agenda, the proportionate decline 
in its funding of programs, the slash in the num­
ber of grant recipients (especially localities) and 
the easing of certain conditions in intergovern­
mental programs are signs of th is moderately 
reduced federal role. Jn addition, state and local 
governments have asuumed a larger role as a re­
su lt of greater fiscal efforts and expanded policy 
initiatives. These developments suggest a slight 
t i l t  in power to the states, but not to the extent 
of undercutting the national government’s poli­
cy ascendancy in key programs and regulatory 
areas.

3) The recognition given now to the states’ piv­
otal role in the system stands in contrast to the 
earlier failure to recognize that during the 1970s 
sta tes had become the prime planners, adminis­
trators and partial funders of most major feder­
al domestic programs. The reductionist posture 
of the  national government, the surge of state ac­
tivism, and the greater local governmental de­
pendence on states help explain this greater 
awareness of the states’ indispensable function­
al roles in the system (Osborne 1988).

4) As a result of these changed federal, state 
and local relationships, the federal government 
is no longer so broadly indicted as it was in 1980. 
Less than a decade ago, the federal system was 
described as dysfunctional, out-of-control and 
pressure group propelled. Put differently, the
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grim gridlock politics of the national deficits have 
refocused perceptions of the problems and perils 
of our federal system. Now, it is a m atter of the 
minimum acceptable level of federal participa­
tion and what can be expected of state and local 
governments to compensate for federal defaults 
on domestic responsibilities.

5) State and local efforts to be represented at 
the national level are more diverse, difficult and 
depressingly frustrating than they were in the 
1970s. Their lobbying then chiefly focused on 
grant programs — their conditions, funding, al­
location and management. In the 1980s, these 
concerns have not disappeared, though the 
growth of most grants is at a glacial pace. In ad­
dition, state and local spokesmen must focus on 
three other major fronts: regulatory, taxation and 
judicial. Each has presented major problems to 
state and local governments over the past eight 
years.

6) Turning to the four criteria for evaluating 
governmental systems — economic efficient, 
administrative effectiveness, accountability and 
equity — different assessments are made regard­
ing each of these compared to those of the late 
Carter years. Better program targeting (i.e., the 
"safety ne t” cluster), the pruning of marginal 
and ineffective grants, the federal tax  reform act 
of 1986, and the remarkable resourcefulness of 
current state  and local revenue systems (e.g., 
state and local general revenues experienced a 42 
percent surge from 1981 to 1987) are all signs of 
greater economic efficiency. The fewer partners, 
conditions, regulations and dollars fo: federal 
grants along with the re-emergence of state and 
local government have tended to enhance admin­
istrative effectiveness a t all levels. Tb the extent 
tha t these developments have produced a disen­
tangling of interlevel program responsibilities 
and helped clear the lines of intergovernmental 
communication in the remaining 430 plus grants, 
accountability has been enhanced. Regarding 
equity, concerns have been raised about the fair­
ness of tax actions taken from 1981 to 1986. In 
addition, spending levels fell for programs aiding 
the working poor while the poverty figure rose to 
13 percent. The comparatively low public expen­
ditures on poor children compared to extraor­
dinarily high ones for the middle-class elderly 
suggest fundamental faults in our understand­
ing of the minimal standards for social decency.

C o n tin u in g  Trends
Trends present in 1980 tha t continued unabat­

ed during the  Reagan era included:
1) The Supreme Court continued to favor cen­

tralized government. The Court includes seven 
appointees by Republican presidents (four of 
them Reagan’s) and the conservative Justice

White (a Kennedy selection). Yet this ostensibly 
conservative court continues to favor the central 
government in about four out of five instances. 
Garcia vs. San Antonio Metropolitan Transit 
Authority (1985), South Carolina vs. Baker (1988) 
and J.A. Croson Co. vs. City o f Richmond (1989) 
are the tip of the judicial centripetal iceberg.

2) Congress’ inclination — frequently buttres­
sed by administration support — to regulate and 
pre-empt has continued during the Reagan years. 
If anything, this trend of the 1970s has been 
strengthened, since in a retrenchment period 
regulations can be just as significant politically 
as grant programs, and they usually involve few 
federal dollars.

3) The power and influence of the major politi­
cal parties are as weak today as in 1980. Despite 
efforts to strengthen the role of elected officials 
in Democratic national conventions, the national 
party units are as authoritative now as then and 
the state and local organizations remain weak 
(Kayden, 1981, 276). Moreover, the parties con­
tinue to relinquish many of their functions to the 
media, PACs, private consultants, pollsters and 
pressure groups. State and local officials still are 
not accorded deference by congressional commit­
tees, national administrative bodies and the Su­
preme Court (ACIR 1986, 242,243).

4) Yet another dimension of adhering rigidly to 
the status quo is the federal fixation with rely­
ing on non-federal employees to implement do­
mestic (and sometimes foreign) policies. Much 
has been made of the Reagan emphasis on 
privatization, but ever since FDR and especially 
since LB J  the national government has relied on 
“third parties” to adm inister most domestic in­
itiatives (Salomon 1980,2-4). The Reagan years 
are no different in th is respect, except that the 
practice has been extended to defense and foreign 
policy efforts th a t would have been deemed u n ­
thinkable a few years back.

5) The political and popular appetites for a wel­
fare state are as strong now as they were in 1980. 
The activist surge was reined in slightly by Presi­
dent Carter’s last two budgets. Tbday, pent-up 
domestic pressures are being gradually released. 
Witness the remarkable legacy of the 100th Con­
gress: welfare reform, housing the homeless, cata- 
strophic-illness insurance, clean water amend­
ments, stronger civil rights, drug control and 
transportation (Economist 15-21, Oct. 1988, 29- 
30). Note also President Bush’s domestic agenda 
— environmental: wetlands preservation, outdoor 
recreation, clean air renewal, ocean dumping, 
and superfund viability; education: head start, 
magnet schools and excellence in teaching: and 
health: child care, and Medicaid “buy in" for 37 
million uninsured Americans. The Democratic 
Congress has on its domestic agenda such “carry 
overs” as the clean air act renewal, banking re ­
form, savings and loan bailout, child care, paren-
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tal leave, and the required statutory renewals of 
child nutrition, school lunch, food stamps, library 
services, vocational education, education of the 
handicapped, Indian education, energy policy 
and conservation programs. Congress and the 
president will continue to joust over domestic pro­
grams and, despite budget constraints, they will 
adopt new and re-enact old measures just as in 
1980. However, some will have ingenious to non­
existent funding mechanisms.

Localities and states continue to be incapable 
o f asserting by any means an authoritative role 
in national governmental actions affecting 
their jurisdictional and operational integrity. 
This does not bode well fo r the future o f 
American federalism.

6) Th;^ Washington scene also resembles the 
1970s in the policy-making model now in ascen­
dancy. That model is the neo-Madisonian, plur­
alistic, multiple-actor scenario tha t dominated 
President C arter’s term , the Reagan administra­
tion from 1983 to 1988 and probably will charac­
terize Bush’s term. W hat this means is tha t the 
president is an  actor on the Washington stage; 
that Congress is as im portant in domestic m at­
ters as the executive branch; th a t interest groups 
remain powerful, plentiful and persuusive, 
though not as much as in the 1970s; that state 
and local governments must exert extraordinary 
efforts to compete successfully with potent con­
flicting forces; and th a t the budget dominates 
this policy-making approach and the attention of 
these diverse players ju st as it began to a t the end 
of the Carter years. This non-hiei archical, p lur­
alistic mode of decision-making can produce the 
expensive and harmful effects of gridlock budge­
tary politics as happened from 1982 to 1987. It 
also can skillfully resolve seemingly irresolvable 
issues such as, Social Security bailout, 1986, tax 
overhaul and welfare reform. Let us hope the la t­
ter cooperative approach is the  version of this 
traditional American approach to policy-making 
that prevails.

As this analysis shows, many of the changes 
since 1980 are welcome ones: the somewhat 
smaller federal domestic agenda, the growing 
bipartisan consensus on domestic priorities, the 
less panoramic partnership principle and the 
remarkable resilience and responsiveness of the 
localities and states. These, in turn, suggest far 
less systemic overload, more balance and a degree 
of vitality in our federalism tha t has astonished 
many observers.

Yet, the continuities with the past are just as 
significant and some are not promising. Above all 
is the verdict tha t Reagan and Sanzone’s “permis­

sive federalism” description is still valid. Most 
state and local actions could have been initiated, 
modified or pre-empted by the central govern­
ment, budgetary constraints permitting. Locali­
ties and states continue to be incapable of assert­
ing by any means an authoritative role in nation­
al governmental actions affecting the ir jurisdic­
tional and operational integrity. This does not 
bode well for the future of American federalism.

The Future o f  Federalism?
If the condition of American federalism is func­

tionally good, butsystemically disturbing, what 
does this mean for the future?

One school of federalist thought is optimistic 
(Conlan 1988, 228-231). The positivist activism 
of state and local governments will continue, so 
its members argue, and there will be no return 
to the days of “overwhelming Federal dominance” 
(Herbers 1987,28,34). The fiscal dilemmas con­
fronting the national government, the public’s de­
mand for welfare programs and the better fiscal 
position of state and local governments support 
this interpretation. A more historically based 
version holds th a t federalism is a cyclical affair 
and th a t “the states . . .  are taking on new life 
and moving in response to the demands of mod­
ern society” (Keller 1988,57). The "tensions and 
discontents of modem life have increased the 
need — social, even psychological — for units of 
government” tha t have the “geographic capabili­
ties” to govern effectively, while not being beyond 
the "reach and comprehension of the average citi­
zen” (Keller 1988, 57).

A second more pessimistic assessment of feder­
alism’s prospects rejects this functional theory as 
unmindful of the long-term centripetal dynam­
ics of our system. This view, which is largely my 
own, holds that “the systemic position of state 
and local governments, while operationally pow­
erful, is weak constitutionally and politically.
. .  . Reagan federalism . . .  has done little t o . . .  
place the American states on a par w ith their 
counterparts in . . .  other federal systems" (Ben­
der and Steven 1988, 344). The combination of 
centralizing national judicial decisions and po­
litical developments have placed the localities 
and states in a second-class position, compared 
to th a t of a generation ago. The change in rela­
tions between the levels is probably permanent. 
The states’ inability to convert their functional 
clout into political power and balanced treatment 
before the federal judiciary leaves them in a 
perennially precarious position — legally, juris- 
dictionally, politically and operationally. This 
nightm arish condition confronts none of their 
counterparts in Australia, Canada, Switzerland 
or West Germany.
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A third forecast focuses on correcting legal defi­
ciencies. This view holds that only constitution­
al and judicial changes will restore the states to 
a healthy position. The judicial portion of this in­
terpretation emphasizes that because nearly half 
of all federal judges are Reagan appointees along 
with four of the Supreme Court justices and at 
least two future Supreme Court appointments 
will be made by Bush, there will be a solidly con­
servative federal judiciary in the near future, in­
cluding the Supreme Court. With this would 
come reversals of recent centripetalist court de­
cisions, starting with Garcia as then-Justice 
Rehnquist promised in his dissent.

The constitutional facet of this formulation for 
the future is provided by former New Hampshire 
Gov. John Sununu’s (and the National Governors’ 
Association’s) proposed amendment to ihe U.S. 
Constitution. Were it adopted, should two-thirds 
of the states memorialize Congress for a specific 
constitutional change, Congress would be re­
quired to vote on the proposed amendment. A 
two-thirds vote in both houses would be needed 
to stop the measure from going back to the states 
for ratification (Sununu Fall 1988, 8). Given 
Sununu’s pivotal chief of staff position in the 
Bush administration, it would be a mistake to 
dismiss this proposal out of hand.

"Tie judicial part of this third scenario for fed- 
eraiism’s future is on firmer ground. Yet, judicial 
observers might caution against expecting a mas­
sive reversal of centralizing decisions. The record 
of three of the five Nixon-Ford Supreme Court ap­
pointees is instructive, because they ultimately 
favored the position of the central government as 
much as th a t of the states and localities in fed­
eralist cases. So there is uncertainty surround­
ing this scenario as well.

W hat then seems certain? First, the nation’s 
need to confront the deficit will have a constrain­
ing effect on Washington’s domestic activist pro­
pensities. That will increase pressures on states 
and localities to help fill the gap left by the fed­
eral government’s preoccupation with its floun­
dering treasury. Some shifts in the Court’s com­
position are inevitable, but not a mass conversion 
to any dual federalist position. Also unlikely are 
significant decentralizing or devolutionary ac­
tions by political parties and pressure groups.

All this prompts the guesstimate tha t elements 
of all three of these scenarios may play out, but

with the author of the second and more pessimis­
tic script writing the final version of this next act 
of American federalism’s 200-year-old drama.
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A Historical View:

Federalism at the Bicentennial

by A. E. D ick  H oward

History shows that federalism is a fundamental 
constitutional value essential to protecting 
American democracy.

American federalism has never been easy to de­
fine, to understand or to explain. It is as much the 
product of historical circumstances as of philo­
sophical design. In the colonial era, the remote­
ness of British authority encouraged colonists to 
think in term s of de facto autonomy, whatever 
London’s juridical authority. Thus, in the 1760s 
when the colonists were fashioning arguments 
against British policies (especially those looking 
tr  the colonies as a source of revenue), they had 
no difficulty distinguishing between policies that 
might legitimately be laid down by the central 
authority and those requiring assent at a more 
local level.

The story of how the delegates at the Philadel­
phia convention accommodated opposing views 
on state and national powers is a familiar one. 
There were those, like James Madison and Ed­
mund Randolph, who conceived the overriding 
need to be the creation of sufficient power in the 
national government to deal with national prob­
lems. There were others, like George Mason, who 
feared excessive consolidation. There were, of 
course, the differences between small states and 
large, and varying economic interests, mercantile 
and agricultural.

The plan of government finally agreed upon 
was a compromise among varying views. Madison
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(1787) described the Constitution as something 
of a hybrid, "neither a national nor a federal Con­
stitution, but a composition of both.”

The nature of the federal union thus constitut­
ed remained the subject of sharp debate. In the 
famous Webster-Hayne debate in 1830, South 
Carolina’s Robert Y. Havnesaw the Constitution 
as a compact among the states, while Massachu­
setts’ Daniel Webster argued that the people as 
a whole, not the states, created the Constitution 
(Baxter 1984).

Civil War and Reconstruction settled by force 
what intellectual argumentation had not resolved
— the indestructible nature of the Union. And the 
Reconstruction amendments, especially the 14th, 
profoundly affected the balance between national 
and state powers. The 14th Amendment’s due 
process and equal protection clauses planted the 
seed of federal judicial power, which has become 
a garden — beautiful to some, a tangle to others
— of federal judicial gloss in our own time. And 
the amendment’s fifth section, empowering Con­
gress to enforce its substantive provisions, fur­
nished the basis for extensive new federal legis­
lation such as the Civil Rights Acts of both the 
1860s and the 1960s.

In antebellum America, federal pow^r, notwith­
standing Chief Justice John Marshall’s generous 
vi 5w of tha t power, was sparingly used. Not only 
were criminal justice, commercial law and domes­
tic relations essentially deternv'ned by state law, 
but also promotion of economic enterprises was 
largely undertaken by the states. Indeed, the 
states competed with each other in the building 
of canals and other internal improvements and 
the subsidy of private ventures, very much as 
nations might do.

Thkingthe long view, however, especially of the 
period beginning in the "gilded age" of American
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capitalism, one discerns powerful forces tending 
to centralize power at the expense of the states. 
As economic enterprise flourished, spilling across 
the continent, pressures grew for national meas- 
ui es; seminal examples were the Interstate Com­
merce Act of 1887 and the Sherman Antitrust Act 
of 1890. In the 1930s, the social and economic dis­
ruptions of the Great Depression were beyond the 
abilities of the several states to repair, and the 
New Deal looked to national remedies.

Other forces have tended to enhance national 
powers. The needs of war and national defense 
tend, in all times and places, to concentrate pow­
er, and the history of American government has 
been no exception, as the Civil War and the world 
wars remind us.

Notions of justice and equality also have been 
powerful forces tending to the enhancement of 
national power. Egalitarianism has been a strong 
idea in American history (although not without 
its competitors). If people ought to be treated 
equally, a person of egalitarian instincts would 
reason, how better to assure that outcome than 
to have one government, the federal government, 
assure uniform treatment?

Such egalitarianism is especially evident in the 
decisions of the Warren Court. That tribunal 
made liberal use of the 14th Amendment’s equal 
protection clause in mandating legislative reap- 
portiomnenl ("trees don’t vote, people do”) and in 
acting against state laws discriminating on the 
basis of cok \ The Warren Court’s quest for a 
more just society found its outlet in such deci­
sions as those using the 14th Amendment to im­
pose the mandates of the Bill of Rights upon the 
states. In all such decisions, the Court, of course, 
laid down national standards to supersede state 
norms or practices.

Sometimes the growth of national power has 
been in response to problems whose scope and 
scale defy state regulation. Ensuring the free 
flow of interstate commerce is a ready example, 
one obviously in the minds of those who drafted 
Article I, Section 8, of the Constitution. Some­
times national power has been seized upon by 
particular interests who see federal laws or regu­
lations as an apt vehicl e for by-passing local pref­
erences. The proliferation of conditions attached 
to federal grants-in-aid illustrate the popularity 
of this approach. Frequently the displacement of 
state or local authority in such cases has little to 
do wit». any reflective judgment about which level 
of government ought to be trusted to decide on a 
given policy; often the decision turns simply on 
political muscle.

Thus, forces beyond the states’ direct control 
have operated to account for much of the growth 
in federal power in the nation's 200 years of his­
tory. But the states themselves often have con­
tributed to the occasions for Congress, th r federal 
courts or some other instrum entality of federal

power to step in and deal with problems previous­
ly left to the states to solve. Those who complain 
of federal aggrandizement must reckon first with 
the fact tha t the states’ own record has often been 
a poor one.
Not only were criminal justice, commercial law 
and domestic relations essentially determined 
by state law, but also promotion o f economic 
enterprises was largely undertaken by the states.

In the years following World War H, for exam­
ple, many of the states proved unwilling to face 
up to the demands changing times were placing 
upon them. Demographic changes were not re­
flected in the apportionment of seats in state 
legislatures. When the Supreme Court decided 
Baker vs. Carr in 1962, Tbnnessee’s General As­
sembly had not reapportioned legislative dis­
tricts since 1901, despite the state constitution’s 
mandate tha t representation be allocated on the 
basis of population. Justice Clark, in a concur­
ring opinion, said that he would not consider sup­
porting judicial intervention “into so delicate a 
field if there were any other relief available to the 
people of Tennessee.” But no such relief was pos­
sible. Tennessee’s Legislature had "riveted the 
present seats in the Assembly to their respective 
constituencies and by the vote of their incumbents 
a reapportionment of any kind is prevented.”

Likewise, the states’ record in the field of civil 
rights was often a sorry one. Blacks were sys­
tematically denied the vote, the vehicle being 
biased registration requirements having their 
roots in state constitutions and laws adopted with 
the undeniable purpose of purging the voting 
rolls of black voters. (Indeed, a perusal of the de­
bates in some of the state constitutional conven­
tions around the turn of the century makes sober­
ing reading.) S tate laws segregated blacks into 
separate, and usually inferior, public schools. 
Blacks rode the back of the bus and state laws 
joined with local custom to enforce a segregated 
society. Small wonder that civil libertarians have 
argued tha t the states, far from being reliable 
protectors of civil rights and liberties, are instead 
a threat.

In academic circles, there often has been a ten­
dency to dismiss federalism. Some scholars seem 
to consider it unfashionable, even naive, to take 
federalism seriously. In a searching review of the 
literature, H arry N. Scheiber points to the com­
ment by a political scientist, William H. Riker 
(1969,135): "Almost no ordinary citizens of the 
United States . . .  concern themselves often or 
seriously about federalism.” For him, as Scheiber 
(1980,664) observes, federalism is a legal fiction, 
a structure making little difference in the way a 
polity is governed. Much in the manner that a
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western missionary of the 19th century might 
have approached tribal customs. Riker (1969, 
136) added, "Since some lawyers appear to be­
lieve in it (federalism), we must, I suppose, con­
cede that it exists.” Legal realists — the late Karl 
Llewelj-n (1934) is a prime example — have deni­
grated federalism. Indeed, they have tended to 
look upon federalism — certainly upon arguments 
seeking to give legal and constitutional signifi­
cance to federalism — as being, not simply un­
sophisticated, but downright harmful.

Anyone who looks at the staggering federal 
deficit and considers the mountain o f debt we 
are piling upon our posterity surely must pause 
before assuming that Washington knows better 
than Olympia or Raleigh or Augusta.

The C o n tem p ora ry  S c e n e
Recent years have seen a revival of interest in 

federalism. For a time it seemed th a t the simple- 
minded notion that “bigger is better” had as its 
corollary the equally simplistic attitude that 
somehow national solutions surely were better 
than local ones. Federal initiatives, many as­
sumed, were bound to be fairer, more efficient, 
more responsive to social needs. Such notions 
have been undermined by widespread disillusion­
ment with the federal government’s record in 
many fields. Anyone who looks a t the staggering 
federal deficit and considers the mountain of debt 
we are piling upon our posterity surely must 
pause before assuming th a t Washington knows 
better than Olympia nr Raleigh or Augusta. The 
states may have been irregular guardians of the 
public trust, but federal officials are no strangers 
to the abuse of power and office, as the revelations 
of recent times concerning Iran and the Contras 
remind us.

Concerns about the centralization of power 
have by no means been confined to those whose 
politics m ight be characterized as conservative. 
It is easy to assume th a t arguments for federal­
ism reflect conservative political values. One 
recalls how federalism — or “states’ rights,” as it 
was often called — was relied upon by critics of 
the New Deal, civil rights legislation and U.S. Su­
preme Court school desegregation decisions. But, 
especially since the 1960s, liberals and radicals 
have worried about centralization. Thus there 
were calls for local community control for alter­
native outlets of local opinion.

Federalism recently has become again a m at­
ter of serious political debate and concern. At the 
National Governors’ Association meeting in 1980, 
then-Vermont Gov. Richard Snelling, a Republi­
can, (U.S. ACIR1982,3) complained, “The role of

the states has been eroded to the point that the 
authors of the Constitution would not recognize 
the intergovernmental relationships they crafted 
so carefully in 1789.” Then-Arizona Gov. Bruce 
Babbitt (U.S. ACER 1982,3), a Democrat, agreed: 
"The federal system is in complete disarray. Con­
gress has lost all sense of re s tra in t. . .  The 10th 
Amendment, reserving powers to the states, is a 
hollow shell." President Ronald Reagan (1983,75) 
in his first State of the Union message, made fed­
eralism a central motif:

“Our citizens feel they have lost control of 
even the most basic decisions made about 
the essential services of government, such 
as schools, welfare, roads, and even garbage 
collection. They are right.

“A maze of interlocking jurisdictions, and 
levels of government confronts average 
citizens in tiyung to solve even the simplest 
of problems. They do not know where to 
turn for answers, who to hold accountable, 
who to praise, who to blame, who to vote for 
or against.”

I*resident Reagan’s proposal, which he called 
the “New Federalism,” was to have the federal 
government assume responsibility for Medicaid 
in return for the states’ taking over AFDC and 
food stamps. The president also proposed to turn 
back to the states 35 federal programs (in such 
areas as education, transportation, social ser­
vices, and community development), with a trust 
fund to finance them.

Reactions to the Reagan proposals from the 
states, localities, Congress and the press were 
mixed. There was a fair degree of consensus in 
many quarters on the need to reform the federal 
system, but little agreement on specifics.

Unfortunately, appeals to federalism often ob­
scure other objectives, ends for which the lan­
guage of federalism is simply a convenient vehi­
cle. It is possible to view the New Federalism pro­
posals as being more concerned with reducing 
government and increasing efficiency than with 
such abstract notions as increasing political re­
sponsibility and civic health. Such a conclusion 
is bolstered by reading Reagan’s (1985:69) in­
augural address of January 21,1985, in which 
there is but a single sentence mentioning feder­
alism, but extensive attention to limiting gov­
ernment.

Whatever the political objectives of the presi­
dent — or the governors who speak up at NGA 
conferences — such proposals as the New Feder­
alism do help bring questions about the health 
of the federal system into public debate. Other 
groups have entered the dialogue. A commission 
chaired by then-Virginia Gov. Charles S. Robb 
and U.S. Sen. Daniel J. Evans of Washington 
issued a report (1985), 7b Form a More Perfect 
Union, containing proposals for "sorting out" im­
portant government functions between the federal
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government and the states. The United States 
Advisory Commission on Intergovernmental Re­
lations (ACER) has been especially active in as­
sessing the viability of American federalism. Its 
concern is summed upon in a 1981 report in 
which ACIR (1981:101) concluded, “Contem­
porary intergovernmental relations . . .  have be­
come more pervasive, more intrusive, more un­
manageable, more ineffective, more costly and, 
above all, more unaccountable.”

Reforms and In n ovation s
One who argues th a t the states ought to be 

taken seriously should be prepared to answer the 
question: Are the states up to the job? Are they 
worthy of accepting responsibility?

In the 1960s one might have paused before giv­
ing a “yes” answer to this question. In the state 
legislatures, principles of democratic presenta­
tion were submerged by glaring malapportion­
ment and fewer than half of the states required 
their legislatures to meet annually. When it did 
meet, the typical legislative body was poorly 
staffed and ill-equipped to deal confidently with 
the art of legislation. State courts were seen to 
lack an air of professionalism and their opinions 
too often failed to command the bar’s respect. 
State criminal justice systems were faulted for 
failing to meet minimum levels of fairness and 
due process.

Ibday things are far different. The ACER (Peirce 
1982,374-75) points to a “quiet revolution” of re­
form tha t took place in the states during the 
1960s and 1970s:

“The structurally and procedurally stronger, 
more accountable, more assertive states of today, 
performing a major intergovernmental manage­
ment and financing role, bear little resemblance 
to the generally poorer organized and equipped 
and unresponsive entities of a quarter century 
ago.”

Thus ACIR (Peirce 1982) concludes: "The trans­
formation of the states, occurring in a relatively 
short period of time, has no parallel in American 
history"

Some of the reforms in state government were 
mandated by or resulted from federal law. The Su­
preme Court's reapportionment decisions, requir­
ing that representation be based on population, 
produced state legislatures more fairly reflective 
of the people who voted in state elections. Civil 
rights laws, especially the voting Rights Act of 
1965, eliminated the most overtly racist practices.

Other reforms came from within. The 1960s 
and 1970s saw intense interest in revising or re­
writing state constitutions. At the turn of the cen­
tury, stute constitutions commonly were detailed, 
complicated documents. Resembling more near­
ly codes of law than constitutions, they often hob­

bled responsive or responsible state government, 
The state constitutions of postwar America are 
generally shorter and simpler than their prede­
cessors, emphasizing those fundamentals that 
belong in a constitution. Administrative and ex­
ecutive powers are focused on the governor, there 
are fewer restraints on the legislature and the 
judicial articles point toward a more competent 
system of courts (Howard 1974,9). Still other re­
forms have taken shape in legislation or in execu­
tive actions. A few innovations and reforms in 
state government will be sampled here, some re­
sulting from constitutional revision, others flow­
ing from legislative or executive initiatives. They 
should serve to give something of the flavor of 
vitality tha t has brought the states a long way 
from the malaise and incompetence that often 
struck the observer a quarter of a century ago.

State governors are capable of greater leader­
ship today, by and large, than was true at mid­
century. They have broader powers of appoint­
ment and there are fewer statewide elective offi­
cers to make executive management difficult, as 
was the case when the commissioner of agricul­
ture or other such officers were elected indepen­
dently of — and hence not answerable to — the 
governor. Governors serve longer terms. In 1955, 
19 states limited a governor to a two-year term; 
by the 1980s, only four states retained this limi­
tation. In 1955,17 states forbade a governor to 
run for a second term; by the 1980s, only four 
states forbade reelection (Book o f the States 1956, 
502; 1980,184-85; 1982,151). The apparatus of 
state administration has seen thorough overhaul. 
In the past 20 years, more tnan half of the states 
have undertaken major executive branch re­
organization. (Compare the failure of "Little 
Hoover” commissions in the states in the 1940s 
and 1950s.) The vast majority of states have a 
cabinet form of government, replacing chaotic 
systems featuring countless independent depart­
ments and boards. In Virginia, for example, until 
1972, there was no cabinet; 95 agencies reported 
directly to the governor (U.S. ACIR 1985,143-55).

Political scientist. Larry Sabato(1980,57)sums 
up how we may view today’s governors. They are, 
he reports, “younger, better educated than ever 
and more thoroughly trained for their specific 
responsibilities. Greater numbers have concen­
trated beforehand on developing legislative ex­
pertise, while fewer come directly to the executive 
from minor offices.”

State legislatures are no longer tr.e “sometimes 
governments” of yesteryear — meeting a few 
weeks every other year, badly malapportioned, 
lacking adequate staff, ill-paid and controlled by 
small cliques or powerful special interests. In 
1940, only four states had their legislatures meet 
annually; by 1960, the figure had climbed to 13 
and today it is 43 (36 states mandate annual ses­
sions, and all but a half-dozen state legislatures
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find some way to meet annually). All states now 
have legislative research and bill drafting ser­
vices and fiscal and policy review and analysis (al­
though one should note that the quality varies 
considerably). The memberships of today's state 
legislatures better reflect the states’ ethnic, racial 
and gender patterns (for example, in a t least nine 
states women comprise more than 20 percent of 
the legislature, a far higher proportion than is 
the case in Congress) (U.S. ACIR 1985, 65-126).

Alan Rosenthal, director of Rutgers Universi­
ty ’s Eagleton Institute of Politics, observed in 
1981 (341) tha t the state legislative process has 
become more ‘‘open, individualistic, profession­
alized, democratic” and concluded that today’s 
state legislatures are the strongest in our history.

The emergence of modern, unified courts (mir­
roring the example set by Article III of the Fed­
eral Constitution) marks today’s state judiciary. 
Stronger state courts are made possible by better 
training, an improved selection process ana bet­
ter staffing, including professional judicial ad­
ministrators. State judicial-fitness commissions 
enable the states to deal with problems of judicial 
misconduct, poor health or incapacity. Bodies 
such as the National Center for State Courts at 
Williamsburg have come into being to bring im­
portant professional and intellectual resources to 
bear on how the state courts go about their work 
(Uppal 1980).

Justice Brandeis once referred to the states as 
laboratories. He saw the states as experimenting 
with new ways of tackling social and economic 
problems. Failures need not be imitated, success­
es would inspire emulation. A few examples of 
state innovation and creativity will serve to show 
tha t Brandeis’ hope for the states was not an idle 
one

No functions are more central to government’s 
ultimate performance than finance, revenue, bud­
gets and costs. Zero-based budgeting requires 
tha t each program, whether new or existing, 
must be justified in its entirety each time a new 
budget is formulated; this concept was first 
adopted in Georgia, in the early 1970s (Draper 
and Pitsvada 1981, Worthley and Ludwin 1969).

The states have experimented widely with tax 
amnesties. Recent studies show that many Ameri­
cans cheat on their taxc3 (one report estimates 
that the federal government loses more than $100 
billion a year this way). In 1982, Arizona prom­
ised to “forgive and forget,” and other states fol­
lowed suit. Massachusetts decided to offer a three- 
month amnesty; 50,000 taxpayers came up with 
$84 million. Massachusetts officials have esti­
mated that the amnesty program, coupled with 
stiffer enforcement and penalties, resulted in an 
overall gain of $233 million — a permanent part 
of the state’s tax base. By 1988,29 states had in­
stituted tax amnesties, taking in more than $1 
billion.

States have looked for creative ways to cut costs. 
Michigan announced an early retirem ent pro­
gram for public employees, under which 51 per­
cent of those eligible during a one-time opportu­
nity (a four-month period) took early retirement. 
This program was expected to save Michigan $60 
million in salary and fringe benefits during a 16- 
month period (Chi 1985,15).

Public education, long a primary concern of 
state and local government, has attracted in­
creasing attention in recent years. The issues are 
many: graduation requirements, teacher licens­
ing and competency, salaries and length of school 
day and school year among them. State initia­
tives in education have been creative and contro­
versial. In Texas, computer magnate Ross Perot 
and then-Gov. Mark White led a reform effort 
that featured higher pay, competency testing, 
smaller classes, tutoring and a no-pass, no-play 
rule whose impact on high school football in that 
sports-minded state cannot have escaped the a t­
tention of any reader of American sports pages.

Economic development has been a high priori­
ty for most states. Major shifts in the American 
economy have left few states unaffected, whether 
it be the decline in heavy industry in the “rust 
belt,” the loss of textile jobs to developing coun­
tries or the uneasiness in electronics and other 
“hign tech” sectors. State responses often have 
been creative, although their effectiveness is 
often difficult to evaluate and they can entail 
risks.

Massachusetts appears to be one of the coun­
try’s economic success stories. Since 1975, Mas­
sachusetts has gone from economic despair — in 
the days when New England was being called 
“New Appalachia" — to prosperity driven by 
high-tech industries. Unemployment fell in a de­
cade from 12.3 percent (the highest among the in­
dustrial states) to 4.3 percent (the lowest of all 
states).

It is hard to say just w hat part state policies 
played in Massachusetts’ recovery. The private 
sector, especially high-tech industry, played a key 
and aggressive part. An enviable concentration 
of fine institutions of higher education has been 
a lodestar drawing talent to the state. But it ap­
pears that state policies played their part.

Geographical targeting has been helpful. The 
Massachusetts Industrial Finance Agency has is­
sued more than $3 billion in industrial revenue 
bonds but has forbade their use outside city and 
town centers; Lowell, Worcester, New Bedford 
and other cities have been the beneficiaries. 
“Heritage parks” are tied to historic themes, 
Lowell being the prototype. In general, after a 
period in which public and private sectors seemed 
to have been a t odds in Massachusetts, press 
reports have spoken of successful efforts by Gov. 
Michael Dukakis to have better relations with 
the business community.
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Competition among the states for economic de­
velopment has carried its hazards. In the area of 
banking deregulation, for example, actions by 
Delaware and South Dakota have put pressure on 
other states. In 1980 Delaware abolished usury 
limits, invited large banks into the state and 
offered tax breaks. It is reckoned tha t by such 
moves, Delaware gained at least 1,500jobs. When 
Maryland denied credit card operations the right 
to charge annual membership fees, three of the 
four largest Maryland banks shifted their credit 
card operations to Delaware. Maryland lost jobs, 
amidst an atmosphere of general complaint and 
recrimination.

An especially striking phenomenon among the 
states is the way in which state courts are using 
state constitutions to shape a body of constitu­
tional law quite independent of th a t emanating 
from the Supreme Court. A study of American 
constitutionalism is not complete without an un­
derstanding of state constitutions.

Well before the Framers met in Philadelphia in 
1787, the states had written their own constitu­
tions. Frequently those documents reflected a 
concern for republican values, civic virtue and 
the duties of citizenship. Tbdav the constitutions 
reach areas unmentioned in the U.S. Constitu­
tion, such as education and the environment. 
Periodically revised in many states, and amended 
even more frequently, state constitutions paint a 
fuller picture of a “way of life” than one could 
glean from a reading of the federal document.

State courts’ use of state constitutions touches 
many areas. Some of the areas overlap with Su­
preme Court jurisprudence (for example, crimi­
nal justice); in such areas the differences in state 
and federal constitutional law are essentially in­
terstitial (the state courts, of course, may not de­
vise standards laxer than  those laid down by the 
Supreme Court). In other areas, however, state 
constitutional law touches frontiers not reached 
by the nation’s high Court (Howard 1976, 873).

An interesting example is economic regulation. 
Since the so-called “constitutional revolution” of 
1937, the Supreme Court has taken the formal 
position tha t federal courts ought not to second- 
guess legislatures on m atters of economic regu­
lation. Yet the state courts, using state constitu­
tions, are quite active in reviewing state econom­
ic measures. Thus a state court might invalid ate 
a law found to constitute anticompetitive price 
fixing or intended to advance some special in ter­
est, rather than the public good, in hindering ac­
cess to professions and vocations (Howard 1976, 
879-91).

State court activity raises questions about 
legitimacy and competency not unlike the issues 
that are so familiar a feature of academic and po­
litical debate about federal judicial "activism.” 
No more than  federal judges should state courts 
see themselves as knights errant, commissioned

to do good and fight evil, whatever its form. But 
state constitutions exist independently of (al­
though they may not conflict with) the U.S. Con­
stitution. They often reflect historical and juris­
prudential traditions of their own. And the deci­
sions of state courts, grounded in the state con­
stitutions, speak of a healthy pluralism in the 
making of constitutional law, enhancing the op­
portunity for local polities to make local value 
choices.

Garcia rests on erroneous assumptions about 
the ways in which the nation's political process 
actually works.

Federalism  as a C o n st itu t io n a l V alue
The case for taking federalism seriously does 

not, in the final analysis, turn upon listing the 
innovations or programs devised by the states. It 
is fair, of course, to ask how well the states are per­
forming as political entities. But American fed­
eralism connotes values more fundamental to a 
free society than can be measured in the fashion 
in which one would assess the productivity of a 
factory or assembly line.

Federalism is linked with individual liberty 
and self-government. Tbcqueville saw this con­
nection. Municipal institutions, he said, "consti­
tu te  the strength of free nations . . .  A nation 
may establish a free government, but without 
municipal institutions it cannot have the spirit 
of liberty.”

Participating in government at the state and lo­
cal level is an education in citizenship, Tb execute 
the laws of a distant government — even a gov­
ernment for whose legislators one has voted — is 
a remote exercise. It is deliberating together, 
making choices about government policy, that 
educates the citizen. Again, Tocqueville: "(he who 
participates in government at the local level) 
practices the a rt of government in the small 
sphere within his reach .. . . ”

The very ambiguities of federalism may, para­
doxically, be one of its appvaiing qualities, lb  one- 
person the word federalism may imply greater 
central powers; tha t was the understanding of 
those who were knov/n as Federalists in 1787. Tb 
another person federalism suggests greater re­
spect for state and local institutions; that is more 
often today’s connotation. FecV-ralism aims to 
achieve national unity while preserving diversi­
ty. Achieving both of these ends creates ambigui­
ties a nd tensions. One byproduct of this dialectic 
is a continuing dialogue on first principles of gov­
ernment, a dialogue among ordinary citizens as 
much as among officials and experts.
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Federalism is premised on the diversity of the 
American people. State lines are often arbitrary, 
to be sure. Yet the states’ existence reminds one 
that mores and attitudes do differ from one part 
of the country to another. So, too, do laws and in­
stitutions. The national Constitution and federal 
laws place limits, of course, on the extent to which 
local customs may prevail. But to the extent that 
federalism permits diverse manners and mores 
to flourish, it encourages idiosyncrasies, ex­
perimentation and sell-expression, not unlike the 
way in which the First Amendment operates to 
promote an open society.

It would be an exercise in myth-making to 
suppose that on Capitol H ill a constitutional 
value such as federalism is like ly to be weighed 
for its own merits.

Perhaps the ultim ate value underwritten by 
federalism is the right of choice. No value is more 
basic to self-government. Federalism reinforces 
this value, and it does so at levels of government 
closer to the people where choices are more like­
ly to be effective and to have meaning.

Anyone who has studied American history 
would be foolish to deny the ills perpetuated by 
states and localities, especially upon unpopular 
racial, religious or other minorities. But the 
remedy for such wrongs is judicial enforcement 
of such constitutional guarantees as the 14th 
Amendment’s equal protection clause and con­
gressional enactments under such provisions as 
Section 5 of the 14th Amendment.

Guarding against abuses of citizens’ rights by 
states and localities does not entail abandoning 
federalism as a constitutional value. Federalism
— like the separation of powers and checks and 
balances — is one of the structural devices to pro­
tect American liberties.

One would expect the U.S. Supreme Court in in­
terpreting the Constitution to take such an in­
stitutional protection seriously. The Court doubt­
less took federalism too seriously in the pre-1937 
days of “dual federalism.” In that era, the Court 
seemed all too prepared to use federalism, as it 
used the due process clause, to write the justices’ 
economic and social philosophy into the Consti­
tution.

One need not ask for a return to the “old Court”
— certainly not to that Court’s restrictive view of 
the capacity of nation and states respectively to 
regulate the private sector — to ask the Court to 
show some sensitivity to federalism as a constitu­
tional value. An egregious sample of insensitivi­
ty is the Court’s 1985 decision in Garcia vs. San 
Antonia Metropolitan Transit Authority. In that 
case, five justices concluded th a t if the states “as 
states” want protection within the constitutional

system they must look to Congress, not to the 
courts. Garcia neglects history and principle, and 
it betrays a myopic understanding of the politi­
cal process. Whatever one may think ofMarbury' 
vs. Madison (over which debate is by now surely 
academic), it is hard to escape the conclusion 
that, assuming the legitimacy of judicial review, 
limiting national power in order to assure the 
states’ ability to function is as much a proper 
judicial function as any other issue. Moreover, 
Garcia clashes with the principle, fundamental 
in our constitutionalism, that no branch of gov­
ernm ent should be the nonfettered judge of its 
own powers.

Garcia rests on erroneous assumptions about 
the ways in which the nation’s political process 
actually works. Justice Blackmun, writing for 
the majority, sees the states as having ample pro­
tection in tha t process. His assumptions have two 
dimensions. One is institutional — that the states 
play a major role in structuring the national gov­
ernment. The other is political — that the nature 
of the process (especially in Congress) permits 
adequate focus on the states’ interests as states. 
N either branch of the argument reflects reality.

As to institutional influence, state legislatures 
at one time elected United States senators, the 
states drew the boundaries of congressional dis­
tricts, and state law decided who could vote in 
federal elections. Amendments to the Constitu­
tion (direct election of senators), judicial decisions 
(reapportionment, poll tax, etc.), and federal 
statutes (such as the Voting Rights Act of 1965) 
have dramatically reduced state control of the 
federal political process.

Likewise, the political safeguards have declined. 
Political parties, especially at the state level, are 
no longer the force they once were; political ac­
tion committees now pump vast amounts of mon­
ey into political campaigns, so tha t special-inter- 
est politics weakens federal lawmakers’ sense of 
loyalty to constituents.

It would be an exercise in myth-making to sup­
pose th a t on Capitol Hill a constitutional value 
such as federalism is likely to be weighed for its 
own merits. One of the reasons we have federal 
courts and judicial review is that it would be folly 
to leave the guarantees of the Constitution and 
the Bill of Rights solely to legislative discretion, 
state or federal. (The Bill of Rights was, after all, 
originally drafted to cabin federal power; even the 
First Amendment begins with the phrase, "Con­
gress shall make no law . .  . ’’) In arguing that the 
Supreme Court ought not leave federalism to the 
unchecked discretion of Congress, any more than 
it ought to be indifferent to the impact of federal 
laws upon free speech or free exercise of reiigion, 
one need not impute any kind of bad motives or 
constitutional recklessness to Congress. It is sim­
ply to recognize tha t the lim its of time, „ne pres­
sures of lobbyists, the temptations of expediency,
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undue reliance on staff to draft and interpret bills 
and other distractions have more to do with the 
final shape of legislation than any thinking about 
constitutional issues. M artin Shapiro (1966,30) 
has put the point well: "The nature of the legis­
lative process, combined with the nature of con­
stitutional issues, makes it virtually impossible 
for Congress to make independent, unified or re­
sponsible judgments on the constitutionality of 
its own statutes,

The essential flaw in Garcia, however, does not 
turn on empirical judgments. Garcia betrays an 
unsettling disregard of a basic truth  about Ameri­
can federalism: that institutional rights under 
our Constitution are a form of individual rights. 
Even our most prized guarantees — such as the 
First Amendment’s speech and religion clauses 
and the 14th Amendment’s due process and 
equal protection clauses — do not secure absolute 
personal rights. They protect against govern­
mental (that is institutional) actions, not against 
infringements by private parties.

Securing individual rights under the Constitu­
tion, therefore, requires tha t Americans be as­
sured of the stability of the institutional safe­
guards explicit or implicit in the Constitution. 
Neither institution nor individual protections 
are to be abandoned simply because they may be 
thought by some to be inconvenient or outmoded. 
Federalism may be hard to define, but it is also 
difficult t.o give precise meaning to “freedom of 
speech" or “establishment of religion.” That a 
value may elude easy application does not mean 
that the Court should neglect the job of enforcing 
its constitutional dimensions. Federalism is more 
than a political compromise adopted to get the 
constitution under way; it is one of the predicates 
of the constitutional order.

Perhaps one of the legacies of the era in which 
Americans mark the Constitution’s bicentennial 
will be a revival of concern for federalism, not 
simply as a convenient adm inistrative arrange­
ment, but as a fundamental constitutional value 

Of vigorous local democracy — local people hav­
ing genuine power to make choices about issues 
that affect their lives — one can say what Thoma3 
Jefferson (1907) said in describing his Bill for the 
More General Diffusion of Knowledge, th a t the 
object is to render the people “safe, as they are the 
ultimate guardians of their own liberty."
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State Activism as a Balance in 
Preserving Federalism

by M avis  M ann R eeves

States are leading the federal government in domestic 
policy, forging ahead in social welfare, education 
and consumer affairs. W ithout the freedom and 
flexib ility afforded states under federalism, however, 
state innovations would be hampered.

The states are back as vibrant partners in the 
federal system.

During the Great Depression of the 1930s and 
the turbulent 1960s their reputations deterior­
ated to such a point that some thought (or wished) 
them dead. In discussing the states’ vital role in 
governing in 1967, Tferry Sanford, a former North 
Carolina governor, listed the criticisms widely ac­
cepted about state governments.

States were called indecisive, antiquated, tim ­
id, ineffective, unwilling to face their problems, 
unresponsive, and uninterested in cities (Sanford 
1967). Sanford admitted tha t these charges were 
‘‘true of all of the states some of the time and 
some of the states all of the time,” but said that 
‘‘a t points in history, most of these charges have 
been applicable to both the national and local 
governments.” For many years following the pub­
lication of Sanford’s Storm Over The States, few 
scholars or practitioners recognized the revitali­
zation under way in state government.

Tbday, however, the rhetoric is different. States 
are shaking off their reputations as feeble part­
ners and becoming recognized as energetic par­
ticipants in the federal system. Aided by two Ad­
visory Commission on Intergovernmental Rela­
tions' reports (1981,1985), authors employed dif­
ferent terms to describe states — reformed, resur­
gent, innovative, transformed (Reeves 1982, Bow­
man and Kearney 1986, Rosenthal 1938). States

Mavis Mann Reeves is a professor in the Department 
o f Government and Politics at the University o f Mary­
land She wrote. A Question of State Government Capa­
bility. published by the ACIR in 1985

were re-discovered as “laboratories of democracy" 
(Osborne 1988).

A d ju stm en ts  in A m e r ica n  Federalism
Federalism in the United States, as in Austra­

lia and Canada, is not only an operating princi­
ple but also an arrangement allowing adjustment 
between the two partners. This adjustment is one 
of the strengths of a federal system. When one of 
the partners is unable to perform to expectations, 
the other can fill the breach. Such an adjustment 
requires th a t governments at both levels be 
equipped to fulfill their responsibilities. This 
principle is as true now as ever.

Although it could hardly be said th a t the fed­
eral government is unable to meet its responsi­
bilities, the large budget deficit limits federal op­
tions as do changing perceptions about how much 
a financially starved federal government should 
assist states and localities. States, on the other 
hand, have snapped out of their lethargy and 
again assumed an activist stance in governing.

Sometimes adjustments in a federal system are 
reflected by one partner, usually the central one, 
expanding its role to usurp powers or activities 
previously the exclusive domain of the other. In 
recent years, Congress has pre-empted state au­
thority in areas such as controlling speed limits 
and maximum interest rates and has imposed 
myriad m andates on the states. It lias regulated 
state and local governments extensively through 
conditions attached to grants-in-aid. The courts 
have left no area of state activity sacrosanct, chip­
ping away at states’ rights under the 10th Amend-
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tionto constitutional modifications, legislatures 
streamlined operations by consolidating commit­
tees, reducing overlapping memberships and pro­
viding for pre-session organization and filing of 
bills.

Legislatures became more responsive and open 
to the public by publishing committee reports 
and votes on legislation, announcing committee 
meetings in advance enacting conflict of interest 
laws and assuming auditing oversight of state ac­
counts.

ment in such cases as Baker vs. Carr (1962) and 
subsequent reapportionment decisions; Garcia 
vs. San Antonio Metropolitan Transit Authority  
(1985), which removed constitutional protection 
of states’ rights; and South Carolina vs. Baker 
(1988), which eliminated the tax exempt status 
of state and local bonds. Lately, some regulatory 
relief has been available for states in some areas 
of activity, but controls have been tightened in 
others. The result has been a weakening of the 
legal and constitutional position of the states.

Operationally and administratively, however, 
Congress has shifted to the states decision-mak­
ing authority in certain domestic policy-making 
areas as it reduces its involvement in domestic af­
fairs. The role of the states has expanded.

U pgrading  S ta te  'g ov ern m en ts
Fortunately for Americans, the federal to state 

shift came a t a time when states were better pre­
pared to assume responsibility than they had 
been for many decades. Between 1955 and the 
present, states snapped out of their lethargy and 
assumed an activist stance in governing. They 
shored up their institutions and processes, im­
proving their capability to fulfill traditional ob­
ligations and undertake new ones. (Reeves 1982, 
ACIR 1985, Bowman and Kearney 1986).

Not all states improved to the same degree; 
nevertheless, all made changes aimed a t improv­
ing their capacity to govern. Bit by bit and state 
by state, reforms were made.

Antiquated constitutions that often prevented 
responsible and responsive action were revised. 
Between 1955 and 1982, 11 states ratified new 
constitutions and others adopted substantial re­
visions to remove trivial and outmoded material, 
such as the limitation of voting rights to male 
citizens, and to improve amending processes.

The new and revised charters strengthened in­
dividual liberties by prohibiting discrimination 
by race and, in a few instances, by sex; by liberal­
izing suffrage; and by improving election admin­
istration. They strengthened the executive pow­
ers of the governor by elim inating some elective 
officials, by allowing the governor to serve succes­
sive terms, by lengthening gubernatorial terms, 
by providing for team election of the governor and 
lieutenant governor, and by increasing guber­
natorial budgetary authority. They improved leg­
islative capability by providing for regular appor­
tionment, annual legislative sessions in most 
states and greater legislative control over the 
time and length of sessions. Many states estab­
lished unified court systems.

Other statutory changes strengthened state 
machinery. State legislatures underwent so many 
reforms tha t some are hardly recognizable as the 
same institutions that operated in 1970. In addi-

Fortunately for Americans, the federal to state 
shift came at a time when states were better 
prepared to assume responsibility than they 
had been for many decades.

Governors, too, received help through legisla­
tive enactment. Many were given larger staffs, 
paid more and provided Washington liaison 
offices. Their control over the bureaucracy was 
augmented by reorganization of state agencies. 
Twenty-two states comprehensively reorganized 
the executive branch between 1965 and 1979 and 
several others reorganized individual depart­
ments.

Other advances were made in state processes 
and procedures. Independent audits were assured 
as legislative auditors became the rule in two- 
thirds of the states as compared to 15 in 1965. 
Planning agencies, most established in the gover­
nor’s office, were created in every state. Person­
nel systems were upgraded and improvements 
made in budgeting, accounting, and financial re­
porting practices. Purchasing became more cen­
tralized and computerized. State tax systems 
were diversified and made more equitable.

State governments became more open, to the 
public, although the battle for access occasionally 
has to be refought. Substantial credit for this de­
velopment belongs to the federal government, 
which broadened suffrage through constitutional 
amendment and protected its exercise through 
legislation such as the 1965 Voting Rights Act, 
Federal grant-in-aid conditions have required 
citizen participation and equal opportunity for 
the receipt of federal funds. Nevertheless, some 
of the action has come from the states themselves. 
All states now have open meeting laws and all 
but two have open record laws. Public access has 
been facilitated to rule-making and the budget 
process.

Revised registration and election processes 
have enabled more people to vote. More states 
now permit use of the popular initiative and ref­
erendum. State governments provide more infor­
mation to the public, including television cover­
age of legislative meetings.
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Much remains to be done to improve the quality 
of state government. Nevertheless, the changes 
of the last quarter of a century have advanced 
states well along the road to effective, efficient 
and responsible government.

Greater S ta te  A ctiv ism
One of the results of the reforms adopted by the 

states has been an increase in state activism. The 
“new breed” of governors (Sabato 1983), better 
educated, operating from better staffed offices 
and freed from some of the constraints on their 
actions, provided leadership in developing inno­
vative solutions to state problems.

One o f the results o f the reforms adopted by the 
states has been an increase in state activism.

Reapportioned legislatures, under increased 
public scrutiny, dealt with problems often ignored 
by their predecessors. Sometimes states filled the 
budgetary gap by supporting programs when fed­
eral funding declined. In doing so, states acted in 
accord with the views of their citizens, 47 percent 
of whom told pollsters in 1987 th a t they thought 
the state should make up for “only some” of the 
cuts in federal aid. The remaining respondents 
with an opinion were divided 18 percent to 16 per­
cent betwpan those who did not want the state to 
make up for any cuts and those who thought the 
state should make up for “almost all” of the miss­
ing federal funds (ACIR 1987).

State governments tock the initiative in new 
approaches and activities. In consumer protec­
tion, for example, states established insurance 
funds for uninsured motorists and liability insur­
ance for physicians. S tates became involved in 
child care, housing finance, economic development 
and land management. They launched educa­
tional programs to attack AIDS, drugs and alco­
holism.

Follo'./ing Connecticut and Minnesota, 15 
states adopted high-risk health insurance. M as­
sachusetts approved a universal health insurance 
plan in 1988. Various states legislated on com­
puter crimes and surrogate motherhood. Several 
East Coast states cooperated on a massive clean­
up of Chesapeake Bay. In a surprising victory 
over the National Rifle Association, the 1988 
Maryland General Assembly adopted legislation 
to control the manufacture and sale of hand guns, 
an action la ter approved by its citizens in a ref­
erendum.

Among the most significant actions were those 
relating to education and welfare reform. State 
after state moved to deal with school problems. 
States revised aid equalization formulas and 
increased appropriations. They created special

schools for gifted student 
lina’s Governor’s School, 
training.

Some state initiatives were imitated at the ru. 
tional level. In contrast to almost any health and 
social service policy adopted in the last 50 yeara 
the federal welfare reform adopted in 1988 began 
a t the state level and “bubbled up” from the 
states to Capitol Hill (Rovner 1988). The National 
Governors’ Association helped craft the reforms 
and then lobbied Congress for their adoption. The 
governors also worked on the expansion of Medi­
caid to cover more poor mothers of young children and pregnant women.

States expanded their public safety activities 
by adopting seat belt and motorcycle helmet laws, 
increasing penalties for drunk driving and re­
stricting water scooters and all-terrain vehicles. 
Some required ignition locks for persons convict­
ed of drunk driving.

States also became “ heavyweights” in the fi­
nancial markets, broadening their participation 
as investors and borrowers, Acccrdirg to Dan 
Durning (1988) of Duke Univer.iity, “They have 
become sophisticated borrowers, creative inves­
tors, and aggressive regulators."

State courts are more actively protecting in­
dividual and civil rights than are federal courts. 
According to John Kincaid (1988), executive di­
rector of the ACER, “Since 1970, state high courts 
have issued more than 400 rulings granting 
broader rights protection under state constitu­
tions than the United States has granted under 
the U.S. Constitution . . . ”

H o rizo n ta l  Federalism  Thrives
Another significant development in the state’s 

role in the federal system has been the growth of 
a vibrant horizontal federalism marked by in­
creased exchange of information and the spread 
of innovations from state to state. Cooperation 
among the states has prospered as well.

This is not to say tha t substantial interstate 
conflict does not still exist. It does on many mat­
ters, particularly those involving the environ­
ment, water supply and economic competition. 
But the re-invigoration of the National Gover­
nors' Association, with its committees and task 
forces dealing with problems facing the states, 
has provided a prod to and a mechanism for col­
laboration on major issues.

Moreover, individual governors have taken ac­
tion to promote agreement and joint action. The 
Chesapeake Bay clean-up is a case in point, The 
Governors’ Councils that were created to replace 
the discontinued Title V Commissions are anoth­
er. These organizations include the Council of 
Four-Corners Governors, Inc., and the Council of

3, such as North Caro- 
and  reviewed teacher
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Great Lakes Governors, Inc. (Glendening and 
Reeves 1984).

Interstate cooperation is not new. States have 
long collaborated to deal with problems through 
interstate compacts and contracts, uniform and 
reciprocal legislation, informal agreements and 
interstate organizations. But perhaps because of 
the magnitude of the problems facing state offi­
cials, there appears to be a greater degree of in­
terstate dependenu and cooperation.

For the most part, its extent is impossible to 
measure because of the many routes such cooper­
ation taaes. At least 170 compacts exist (Jones 
and Osborne 1988) as compared to 101 in 1955 
(Glendening and Reeves 1985). States also seem 
to have borrowed ideas and innovations from each 
other to a greater extent. The increased exchange 
of such information is certainly a partial outcome 
of technological advances in communications. 
But the establishment of information clearing­
houses and publications on state government by 
sucl. organizations as The Council of State Gov­
ernments, the Conference on State Legislatures, 
the National Governors' Association, and others 
have made it easier.

The National Association of Attorneys General, 
for example, has formed task forces on issues such 
as unsafe ambulances, airline advertising regu­
lations and all terrain vehicles (Webster 1988). 
Such organizations have joined in regional un­
dertakings as well.

There is also a constant demand from state gov­
ernments for information on current problems. 
States throughout the country requested a pub­
lication on AIDS by the Maryland Department 
of Legislative Reference, for example. Bureaus of 
governmental research a t state universities and 
state executive departments and agencies, as 
well as legislative reference services, constantly 
receive requests for information and for assistance.

Public  O p in io n  a b o u t  the  States
Public opinion about the states does not reflect 

the improved state capabilities and efficacious­
ness. Confidence in state governments has re­
mained substantially the same over the past dec­
ade. Opinions as to which level of government 
provides the public with the most for their money 
fluctuated during the period from 1980 to 1988; 
however, the percentage of respondents to ACER 
sponsored polls selecting the states as giving the 
most value for the tax dollar rose from 22 percent 
in 1987 to 27 percent in 1988. This percentage 
was almost even with local (29 percent) and fed­
eral (28percent)governments(ACER 1987,1988). 
States fared somewhat better on a 1988 question 
asking how often state government performs its 
duties efficiently and a t the best possible cost. Of

those responding, 36 percent thought state gov­
ernments performed efficiently all or most of the 
time as compared with 25 percent for the federal 
government and 46 percent for local governments.

Since 1978, the public has been consistent in 
believing the federal government has too 
much power over states and localities.

Despite these less than glowing assessments of 
the states, 73 percent of the 1987 respondents had 
“a great deal" or a "fair amount” of confidence 
in states to do a good job in carrying out their 
responsibilities. This percentage equaled that for 
local governments and exceeded the federal ra t­
ing (68 percent). The states lagged behind local 
governments 22 to 37 percent, however, regard­
ing public confidence in people running the gov­
ernments. The federal government trailed with 
19 percent (ACIR 1997).

Since 1978, the public has been consistent in 
believing the federal government has too much 
power over states and localities. In fact, the per­
centage responding "too much” has increased 
from 38 percent to 45 percent between 1978 and
1987. At the same time, the percentage of people 
who think the federal government’s power is 
"about righ t” jumped precipitously during the 
period, rising from 18 percent to 37 percent (ACIR 
1986,1987).

Governors' reputations improved slightly, with 
60 percent of the respondents to a 1988 Roper Poll 
viewing the governors favorably to 57 percent in 
1978. That 3 percent difference, however, was 
within the margin of error. In the same poll, 52 
percent regarded their legislators as efficacious 
(Keller 1988).

C o n c lu s io n
The increased capacity of states to determine 

and implement domestic public policy balances, 
somewhat, the decline of states’ constitutional 
and legal rights. By becoming more assertive and 
practiced, state officials can mold public opinion, 
am ass bargaining chips and build up represen­
tation in the federal arena. Such actions might 
not be enough, however, to counteract the weight 
of organized groups pressuring for uniform regu­
lations, groups who would rather lobby Congress 
than 50 state legislatures.

American federalism affords the opportunity 
for diversity in public policies, allows innovation, 
permits small-scale experiments in public pro­
grams and provides limited possibilities for es­
cape from repugnant public policies. It should not 
be lost in the quest for equality and uniformity.
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The Spirit of Federalism:

1 Restoring the Balance

by John Sununu

Two hundred years ago, the Founding Fathers worked 
hard to establish an effective and appropriate 
constitutional balance between the states and the 
nation. Although today we have a strong foundation in 
our Constitution, in recent decades the structure that 
rests on it has begun to lean perilously away from the 
states toward Washington, D.C. Unless we restore the 
balance, we run the risk o f letting our federal structure 
lean so far that it might eventually topple.

Two U.S. Supreme Court cases, Garcia vs. San 
Antonio Metropolitan Transit Authority  (1985) 
and South Carolina vs. Baker (1988), have brought 
to a head concerns about the erosion of state au­
thority. By making the Congress the arbiter of its 
own actions, which affect the states, these two de­
cisions not only weakened (some would say elimi­
nated) 10th Amendment protection but also un­
dercut the ability of states to attend to their re­
sponsibilities.

The Garcia decision ignored state autnority 
and effectively rescinded the constitutionally 
mandated division of power between state and 
federal governments. In South Carolina, the bal­
ance was titled even further toward a concentra­
tion of power in the federal government. The 
Court’s decision to eliminate the tax-exempt 
status of state and local bonds could have a deva­
stating effect on state and local governments.

These two decisions are hardly exceptions to 
the pattern of recent years. They consolidate a

John Sununu is President George Bush's chief o f staff. 
He wrote this article when he was governor o f Nev. 
Hampshire, the immediate past chairman of the National 
Governors’ Association and vice chairman of the Advi­
sory Commission on Intergovernmental Relations. This 
article is adapted from NCA’s August 1988 publication 
Restoring the Balance: State Leadership for America's 
Future. It appeared in the ACIR's Intergovernmental 
Perspective, Fall 1988

variety of congressional acts. Tbday the federal 
government, is free to regulate every minute de­
tail of state adm inistration and management. 
These include police powers, personnel proce­
dures, pensions, fringe benefits, financial ac­
counting procedures and every sector of the econ­
omy now under state regulation.

The convoluted new concept of state preroga­
tives postulated in the Garcia decision argues 
th a t since the states are aLlt to receive (and 
presumably reject) federal monies, the states 
have therefore retained all of their rights and 
their sovereignty. That assertion is wrong. If any­
thing, the situation with regard to fede.al grants 
argues just the opposite. The federal government 
has learned very well that it can use bcth carrots 
and sticks to abrogate traditional rights.

As a result of ovorcentralized federal power, the 
states cannot do the jobs th a t they m ust do as ef­
fectively and efficiently as they must. It is time 
for America’s citizens, acting through their state 
governments, to check and reverse the overcen­
tralization of power and to bring government 
authority closer to the people through their par­
ticipation a t state and local levels. During this Bi­
centennial celebration of the U.S. Constitution, 
it is appropriate for us to take a long hard look 
at our current situation — and move aggressive­
ly to remedy it.
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Accordingly, as chairman of the National Gov­
ernors’ Association (1987-88), I asked the nation’s 
governors to undertake an in-depth study of fed­
eralism and of the relationship between the 
states and federal government. As a result, the 
governors have called on the Congress to adopt 
a constitutional amendment to clarify and sim­
plify state authority for initiating constitution­
al amendments.

Americans need governments th a t respond to 
their needs and concerns, governments that 
make good decisions about what to do and then 
implement those decisions with fa> • ess and ef­
ficiency. Americans need governments that can 
and will build partnerships with the private sec­
tor, governments tha t can adjust to a changing 
world.

The Supreme Court's recent decisions have made 
it  clear that litt le  protection is provided for the 
states under the 10th Amendment.

For two centuries, federal, state and local gov­
ernments have worked together in constantly 
changing patterns. Their relationship has been 
affected by many factors. It has been shaped by 
the relative speed and efficiency of enacting and 
implementing state programs, the scope and 
breadth of state action, new federal legislation 
and a growing body of constitutional case law 
resulting from Supreme Court decisions. In most 
instances, the intergovernmental system has 
worked, sometimes well, sometimes slowly. In 
other instances, the system has proven unrespon­
sive or inflexible.

Some problems require national action, and in 
other cases states do not have the fiscal resources 
to act on their own. The challenge is to assure 
that each level of government retains the freedom 
and authority it needs to carry out its own respon­
sibilities well, without unnecessary limits and 
constraints. Retaining the vital balance presents 
a serious constitutional challenge tha t must be 
addressed directly and openly.

The Sr;. eme Court’s recent decisions have 
made it clear that little protection is provided for 
the states under the 10th Amendment. The Court 
has suggested tha t the states must seek to limit 
federal power through the political process, rather 
than relying on the limitation included in the ini­
tial delegation of powers to the federal govern­
ment. I.’ essence, this approach treats states as 
another special interest group, ra ther than as 
true partners in the federal system.

While the simplest answer is the model estab­
lished 200 years ago — for the states to convene 
a constitutional convention to renew the commit­
ment to power shared between the states and the 
federal government — current fear of a runaway

convention has forced the states to rely on the 
Congress to voluntarily give up powers it has cen­
tralized on the national level. History makes it 
clear, however, tha t power is rarely given up 
voluntarily.

The impact of this problem is now more acute 
as a result of South Carolina vs. Baker. In that 
case the Court repealed the last vestiges of inter­
governmental tax immunity and reinforced its 
in tent to remove itself from defining clear lines 
between state and federal authority.

For this reason, the governors are convinced 
tha t a measured, practical constitutional solu­
tion to the federalism issue is needed — a solu­
tion that restores the states’ ability to initiate 
constitutional change without being stymied by 
the threat of the perceived problem associated 
with a convention, a solution th a t assures the 
people of a continued say in the decisions about 
the basic structure of the nation and the appro­
priate roles of each level of government.

Such a solution is clearly possible vdthin the 
current intergovernmental structure. As the 
Governors’ Thsk Force on Federalism noted, “The 
Constitution envisioned that amendments could 
be initiated by both the federal government and 
the states. However, the fear of a ‘runaway’ con­
vention has effectively closed the door to state- 
initiated amendments. Until recently, the 10th 
Amendment was thought to protect the states 
and localities from an uncontrolled expansion of 
federal power through legislation and regulato­
ry action.” Now, however, the Supreme Court has 
effectively removed th a t protection, and the Con­
gress is free to act without constitutional con­
straints. Furthermore, the concern over a con­
stitutional convention has blunted the balancing 
capacity originally prov ided in the Constitution.

Therefore, the governors have called on the 
Congress to restore the intended states’ ability 
to initiate amendments. Congress can do this by 
referring to the states a constitutional amend­
ment th a t would create a more practical route 
under Article V for states to initiate amendments 
to the Constitution.

Under this approach, two-thirds of the states 
could pass memorials that seek the addition of a 
specific constitutional amendment. Unlike the 
petitions for a constitutional convention that 
must be served on the Congress, these memorials 
would be filed with every state. When the neces­
sary 34 states is reached, the proposing states 
would appoint representatives to a Committee on 
Style to reconcile the details of the language of 
the various memorials. When a majority of the 
states represented on the Committee on Style ap­
prove the proposed amendment, it would be sub­
mitted to the Congress. A two-thirds vote by both 
houses withh tne next congressional session 
would be necessary to stop the amendment from 
going back to the states for ratification. If the
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Congress did not vote by two-thirds to stop the 
amendment, it would be submitted to the states 
for ratification by the required three-fourths. This 
reasonable, measured approach can restore the 
balance of power without any radical alteration 
of the structure, process or specific responsibili­
ties exercised today. It would, however, return a 
parity to the system of review and redress.

Beyond this broad restoration of the intended 
balance is the specific issue created by the South 
Carolina vs. Baker case, in which the Court held 
that the Congress has the right, if it wishes, to 
tax the earnings of individuals from interest pay­
ments on state and local bonds. I believe that we 
must remove the question of the future tax status 
of state and local bonds from the congressional 
arena. Such bonds are a critical revenue source 
for important governmental projects, and their 
use should not be subject to taxation for regula­
tion by the federal government. This issue also 
should be addressed through a constitutional 
amendment.

The federal system works because it is dynamic 
and flexible, because it encourages and facilitates 
change. It works because it provides opportuni­
ties for experimentation and innovation. It works 
because it allows for diversity among the states 
and because, by preserving government close to 
the people, it assures greater responsiveness and accountability,

The diverse character of the federal system 
must be preserved if the nation is to respond to

the new challenges tha t confront us in our third 
century. While the apparent simplicity of ho­
mogenized national action is attractive, the fact 
remains th a t many problems are not simple and 
not all problems can be addressed on a national 
level or scale alona The flexibility and innovation 
tha t have characterized state government in the 
past will be even more im portant in a complex 
and rapidly changing future.
Therefore, the governors have called on the 
Congress to restore the intended states' ability  
to initiate amendments.

The task will not be easy, but we must devote 
real effort to preserving the balance so carefully 
crafted by our founders. Our constitutional his­
tory has been full of difficult choices. We cannot 
avoid this new challenge.

We know the states are key providers of govern­
mental services as well as the laboratories of gov­
ernment. As we rejoin the debate and give direc­
tion to the way in which our federal system will 
evolve, we must work to see that we preserve and 
enhance the states’ mandate for the future.

States m ust take a leadership role. We must 
demonstrate our ability to respond to public 
needs in a timely and effective manner. Over 
time, it is th is performance tha t will provide the 
most compelling argum ent for the federal 
system.

Public Hearings Announced on 
Restoring the 10th Amendment

You are invited to public hearings on 
“Restoring Balance in the Federal System: 

Constitutional, Legislative and Educational Options.”
April 21,1-4 p.m., Buena Vista Palace, Lake Buena Vista, Fla. 

May 18, Federal Hall, New York, New York

Sponsored by The Council of State Governments and the U.S. Advisory Commission on 
Intergovernmental Relations. Additional hearings are planned for June in Colorado Springs 
and September in Cincinnati. 

For more information, contact: Norm Eeckman, The Council of State Governments, 
Director, Washington Office, 444 N. Capitol, Washington D.C. 20001, (202) 624-5460.
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Liberty and Sophistication

by D o u g la s  Henry, Jr.

A constitutional amendment is needed to restore the 
10th Amendment's protection of our liberty and property 
from an unrestrained federal government.

Peoples throughout history have forcibly re­
moved the tyrant’s heel and proclaimed freedom, 
only to find liberty short lived.

Three centuries ago, the Roundheads of En­
gland did so to the S tuart monarch. Cromwell 
was elevated as "Protector of the Common­
wealth,” and shortly, by reason of his regime’s ex­
cesses, it gave way to the Stuarts.

Two centuries ago, the Parisian mob guillotined 
the Bourbon king and the aristocrats. They pro­
claimed “Liberty, Equality, Fraternity" and 
France was first paralyzed by the avenging zeal 
of revolutionary tribunals and then exsanguinat­
ed by the ventures of the emperor erected to re­
store order and greatness, Napoleon Bonaparte.

From South America to Russia, the story was 
repeated.

So liberty can be achieved, but hardly held, un­
less people of political sophistication and experi­
ence employ forethought. Why? Because human 
nature is such that, with the best of intentions, 
the liberators will use their power as only they 
think best, even at the expense of others’ freedoms.

How then to restrain the libe- ators? By provid­
ing that they alone are not the sole source of gov­
ernmental power. And how to do that? By divid­
ing governmental power, or sovereignty, among 
more than one sovereign.

Federalism is a tested method of doing this. 
Federalism, of course, is not infallible. Examples 
include the German Empire of the Hohenzol- 
lerns, Brazil, Mexico and the Soviet Union.

On the other hand, the experiences of the 
United States, Canada, Switzerland and Austra­
lia demonstrate how the federal system nurtures 
and protects liberties.

State Sen Douglas Henry. I r  chairs the Tennessee Sen­
ate Finance. Wavs and Means Committee He is a mem­
ber or The Council o f State Governments’ Executive and 
lntergo\ernmental Affairs Committees

Federalism is not static, but changes with con­
ditions. Our country’s first federation was the 
Articles of Confederation. When the articles’ de­
centralization proved impractical, the Constitu­
tion was born.

But practicality is a tricky compass. Mussoli­
ni boasted that he “made the trains run on time.” 
Fascism ranked well on the scale of the practical.

Our nation’s founders were sophisticated men. 
They drew a Constitution that was practical, but, 
mindful of the dismal history of undivided power, 
amended the document to limit the central gov­
ernment's authority. The 10th Amendment reads, 
"The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or 
to the People.”

As the United States evolved, the voice*, of prac­
ticality called for greater centralization. T ie 
range of the commerce clause widened. The tax­
ing power and the general welfare provision of the 
preamble have been used by Congress and the 
courts in a “practical” manner to achieve broad 
ends of public policy. The due process and equal 
protection clauses of the 14th Amendment have 
had far broader and beneficial consequences, but 
with the effect of transferring more authority to 
the central government.

Nevertheless, through all those changes, the 
10th Amendment, reserving the undelegated 
powers to the states and people, has rested and 
remained, in the written Constitution and in gen­
eral understanding, as a limit beyond which the 
central government could not pass.

The Federalist Papers, written to induce the 
ratification of the Constitution, assure that onl v 
certain powers would be delegated to the central 
government.

Even so, the 10th Amendment was insisted 
upon as a safeguard against excess by the central 
government.
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The Constitution in Article 1, Section 8, em­
powers Congress “to establish post-offices and 
post roads” and “to regulate commerce with for­
eign nations, and among the several States, and 
with the Indian tribes.” Yet, the C onfess has 
passed wide-reaching statutes regulating use of 
the mails, and, under the commerce clause, the 
Racketeer Influenced Corrupt Organizations Act 
(RICO) to fight crime. Under postal and RICO 
laws, state and local officeholders can be charged 
with corruption and convicted by the United 
States. From the prosecutor to judge, every fed­
eral official involved is appointed, not elected. 
Not a single constituent’s vote is cast for any of 
the federal officials whose combined acts can de­
prive the defendant of liberty and property. If the 
defendant were tried by the state, at least the 
functionaries who effect the conviction would 
have to stand the test of the ballot box.

While the 10th Amendment remains in the 
Constitution, one might say that the limitation 
still stands and in a proper case can be relied 
upon.

But that belief is no longer tenable. In Garcia 
vs. Si'n Antonio Metropolitan Transit Authority, 
469 U.S. 528,1985, the U.S. Supreme Court re­
sponded to a 10th Amendment argument:

None ;heless, against this background, we are 
convinced that the fundamental limitation that 
the constitutional scheme imposes on the com­
merce clause to protect the ‘States as States' is 
one of process rather than one of result. Any sub­
stantive restraint on the exercise of commerce 
clause powers must find its justification in the 
procedural nature of this basic limitation, and it 
must be tailored to compensate for possible fail­
ings in the national political process rather than 
to dictate a ‘sacred province of state autonomy.' ”

Thus the Court deprived the 10th Amendment 
of any significance as a substantive limitation 
upon Congress or the federal executive branch. 
Three years later, that Court said, "Where, as 
here, the national political process did not oper­
ate in a defective manner, the 10th Amendment 
is not implicated” (South Carolina vs. Baker),

How gross a contrast with the soothing predic­
tion of Madison, in Federalist no. 45:

"The powers delegated by the proposed consti­
tution to the federal government are few and de­
fined. Those which are to remain in the state gov­
ernments are numerous and indefinite The form­
er will be exercised principally on external ob­
jects, as war, peace, negotiation, and foreign com­
merce; with which last the power of taxation will, 
for the most part, be connected. The powers re­
served to the several states will extend to all the 
objects which, in the ordinary course of affairs, 
concern the lives, liberties, and properties o f the 
people, and the internal order, improvement, and 
prosperity of the state" (emphasis added).

How wide a departure from Madison’s words in 
Federalist no. 51: “First. In a single republic, all 
the power surrendered by the people is submit­
ted to the administration of a single government; 
and the usurpations are guarded against by a di­
vision of the government into distinct and sepa­
rate departments. In the compound republic of 
America, the power surrendered by the people is 
First divided between two distinct governments, 
and then the portion allotted to each subdivided 
among distinct and separate departments. Hence 
a double security aiises to the rights of the peo­
ple. The different governments will control each 
other, at the same time that each will be con­
trolled by i ts e lf  (emphasis added).

Even so, the 10th Am endm ent was insisted  
upon as a safeguard against excess by the 
central government.

1 . the U.S. Constitution Article 8, Section 18 
(the necessary and proper provision) and Article 
6, Section 2 (the supreme law of the land provi­
sion), Hamilton said in Federalist no. 33:

“These two clauses have been the source of 
much virulent invective and petulant declama­
tion against the proposed Constitution. They 
have heen held up to the people in all the exag­
gerated colors of misrepresentation as the perni­
cious engines by which their local governments 
were to be destroyed and their liberties extermi­
nated; as the hideous monster whose devouring 
jaws would spare neither sex nor age, nor high 
nor low, nor sacred nor profane; and yet, strange 
as it may appear after all this clamor to those 
who may not have happened to contemplate them 
in the same light, it may be affirmed with perfect 
confidence that the constitutional operation of 
the intended government would be precisely the 
same, if these clauses wero entirely obliterated, 
as if they were repeated in every article. They are 
only declaratory of a truth which would have 
resulted by necessary and unavoidable implica­
tion from the very' act of constituting a federal 
government, and vesting it with certain specified 
powers.”

Yet a casual survey of the annotations will show 
that the supreme law of the land provision has 
been extensively relied upon by the courts in up­
holding federal authority, whereas in Garcia and 
South Carolina the 10th Amendment has been 
reduced to a condition of impotence.

Garcia dealt with labor law; South Carolina 
with taxation of bond interest. But those topics 
are not of transcendent importance.

The emasculation of die 10th Amendment, 
adopted to reserve without question to the states 
their authority in all matters not delegated, first
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among which is personal liberty, is the most dra­
matic constitutional event of our time. So cava­
lier a holding, that states’ citizens must beg re­
lief from a far-off Congress from whatever that 
Congress may vote to do to them, staggers belief 
and would have been dismissed as airy specula­
tion not only by the advocates of the 10th Amend­
ment, but by Madison himself.

The emasculation of the Wth Amendment, 
adopted to reserve without question to the 
states their authority in all matters not 
delegated, first among which is personal 
liberty, is the most dramatic constitutional 
ei'ent of our time.

One might say, “I rest content for the preser­
vation of my liberty upon the good judgment of 
the people and their elected officers.” What then 
of the taxpayer’s pocketbook? As fiscal necessity 
throttles federal grants, may we assume that 
Congress will accordingly suspend its mandating 
of costly programs upon cities, counties and 
states?

The members of Congress are elected, as they 
see it, to legislate, and legislate they will, Under 
Garcia and South Carolina, there is absolutely 
no constitutional protection against their “meet­
ing a need” (unmet “needs” are as easy to find 
as vocal constituents) by mandating a national 
program upon all cities, counties or states, and 
furnishing not one cent to pay for it. Payment will 
be had by mulcting again local taxpayers through 
their state and local governments. Those govern­
ments cannot create money as can the federal 
government. The bill must be paid by money ex­
acted from savings or property, and if not paid 
will be seized from the city, county or state treas­
ury by a decree from the federal court.

W brre then can relief be found for cities, coun­
ties and states, made up of their citizens., taxpay­
ing and jealous of their liberties? In humble 
petition to the Court which has crumpled their 
shield? In humble application, as the Supreme 
Court has instructed, to the Congress, to which 
the Supreme Court has given unlimited license? 
Hardly so.

The first order of the day must be constitution­
al amendment, for the preservation of Ameri­
cans’ liberties, and their property as well, under 
and by means of the federal system.

CALL FOR NOMINATIONS 
Jim Waltermire Voter Participation Award

The National Association of Secretaries of State invites nominations for the 
Jim Waltermire Voter Participation Award. This award recognizes the need for 
increased voter awareness in order that all citizens may participate ir, the essence 
of democracy — the right to vote. Any individual, agency, institution or organi­
zation (other than secretaries of state or lieutenant governors who serve as 
secretary of state) are eligible for nomination. E ligible candidates are those who 
have made significant contributions to encourage citizens to register to vote, to 
inform voters or to reduce voting barriers.

For further information and nomination forms, contact:
Yolanda Swinford 

The Council of State Governments 
Iron Works Pike, P.O. 11910 
Lexington, KY 40578-9989 

(606) 231-1919.
Nominations must be received by May 1, 1989.
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Linking Constitutional Reform to 
Local Self-Governance
by Robert B. Hawkins, Jr.

In today's complex information age, a hierarchical 
structure of power based on command and control does 
not work well. Yet, as citizens demand more voice in 
gcverning their local institutions, the federal government 
is usurping loca l and state control. What is needed is a 
constitutional amendment to restore the balance of 
power in our federal system.

There appears to be growing interest in some 
type of constitutional remedy to the U.S. Supreme 
Court’s abdication of its role in protecting the 
constitutional balance of powers in the federal 
system.

The conditional is used here because we have 
seen sim ilar interest in years past evaporate in 
the midst of congressional compromises that gave 
state and local governments at least half the loaf 
they sought in the political process. However, this 
is a new day in federal relations. South Carolina 
vs. Baker reaffirms the statistician’s law that two 
points start a trend. Thus, South Carolina reaf­
firms the judgment of Garcia that the Supreme 
Court has little specific language in the U.S. Con­
stitution with which to protect the states and 
local governments.

lb  restore balance to the federal system, we 
must know what we want to restore, why it is 
worth restoring, and how to accomplish this end. 
The best place to start this examination is with 
the U.S. Constitution.

It may seem astounding to do so, but we must 
ask the questior, do constitutions make a differ­
ence? Tb those who are versed in the seemingly 
archaic intricacies of the constitutional founda­
tions of federalism, or to federalism junkies, the 
answer is a categorical "yes.” It might be argued

Robert B Hawkins l r  is chairman or the U S Advisory 
Commission on Intergovernmental Relations, Washing­
ton. D C  He also is president of the Institute for Contem­
porary Studies in San Francisco. California

that Americans are a constitutional people, and 
even if they cannot cite chapter and verse, they 
implicitly act as if constitutions arc important. 
Ibday, Americans clearly see a direct relation­
ship between the Constitution and individual 
liberties. The constant stream of cases before the 
state and federal courts that seek to expand the 
constitutional protections of individual rights a t­
tests to this understanding.

The Bork nomination hearings were fascinat­
ing from this perspective. The main attack on 
Judge Robert Bork was that he did not see the 
constitutional grounds for many of the new civil 
nnd criminal rights the U.S. Supreme Court has 
established for individuals. When it came to fed­
eralism, however, almost no time was spent on 
the issue in the hearings, in part, because Judge 
Bork asserted that federalism is now a settled is­
sue (via Garcia) and, thus, is not very interesting.

Even if federalism and the Constitution are not 
burning issues in the public mind, this does not 
mean that the Constitution has no effect on fed­
eral-state-local relationships. The Garcia deci­
sion is gradually transforming politics in this 
country. On the federal side, there is a slow but 
steady usurpation of state and local authority. 
There is almost no interest on the part of mem­
bers of Congress — liberal or conservative, Demo­
crat or Republican — in addressing the underly­
ing principles of our federal system. While com­
pensation issues in Garcia were modified by leg­
islation to provide some relief for state and local 
governments, the bureaucrats in the U.S. Depart-
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ment of Labor now are implementing tighter con­
trols on them. In the 101st Congress, the dual 
banking system is likely to diss ppear, and in­
creased regulations are likely to be promulgated 
that hinder or restrict state and local authority.

Politics of Federalism

This course of events can be predicted with 
some certainty. The Congress is under trem en­
dous pressure to balance the federal budget with­
out massive tax increases. Yet the desire of mem­
bers of Congress to assist constituents has not 
diminished. Thus, Garcia gives Congress the 
green light to set the limits of state and local au­
thority. In simple terms, the Court has given the 
Congress the proverbial political genie: It can re­
ward constituents by shifting responsibilities and 
authority without having to suffer the fiscal con­
sequences.

Local self-governance is the first and strongest 
rationale for a reinvigorated state and loca l 
government sector capable of linking  
individuals and institutions.

On the state and local side, we are beginning 
to see understandable yet lamentable changes in 
the posture of state and local associations toward 
Washington. They are focusing their attention on 
Congress and on developing lobbying strategies 
that will effectively represent their interests. Sev­
eral of these approaches are ingenious, well 
planned and ably executed by highly capable 
staff. While these approaches might be given 
high grades, their necessity is lamentable be­
cause they underscore the tragedy of Garcia and 
affirm its dictum th a t state and local govern­
ments must look to the Congress for the scope of 
their political authority.

What this dictum will do over time is change 
the politics of federalism. It will change it from 
a politics of conflict, negotiation and compromise 
between partners having independent authority, 
to a politics of dependency — a politics where 
state and local governments will be no different 
than other interest groups trying to get Congress 
to fix the rules of the political game. This politics 
is, and will be, fundamentally different from con­
stitutionally based politics.

Many think that constitutional-based politics 
has served this country well. Self-rule through 
shared rule has allowed for change and experi­
mentation. It has been the bedrock of our com­
mercial republic. If we want to re-energize this 
system, then we must understand how we have 
gotten to the point where most citizens and poli­

cy-makers fail to understand the political princi­
ples that underpin our experiment in self-gover­
nance. We also must comprehend why it is im­
perative tha t we have such a system as we enter 
the information age with its complexity and new 
imperatives. In short, we need a new rationale for 
why a federal system is essential to our way of life 
and to our remaining a dynamic society. The key 
to such -  rationale is to again link citizens and 
their local institutions.

Local Politics: Business or 
Self-Governance?

There is no question tha t local institutions 
suffered from the nationalism that emerged in 
the late 1800s and was accelerated by two world 
wars. The Great Depression clearly increased the 
strength and role played by the national govern­
ment. Yet, the most decisive factor is what might 
be called the politics of production. Beginning in 
the early 1900s, with Americans’ disdain for boss 
rule, local politics came to be seen as a business. 
Reformers in those days maintained that if state 
and local governments modernized like corpora­
tions, there would be no need for centralization. 
Reformers became fascinated with consolida­
tions, large-scale operations, comprehensive plan­
ning, and a whole litany of schemes that mim­
icked what they thought corporate America was 
all about.

Some of these corporate ideas enabled local gov­
ernments to provide the infrastructure ar.d man­
agement capacity to deal with growth in the 20th 
century. The major problem with the equation, 
however, was that it forgot about politics and 
citizens. While many of the boss-led machine cit­
ies were corrupt, most citizens were intimately 
linked to those political organizations. Local lib­
erty has always been a strong force in American 
politics. While the managerial approach to local 
government diminished local liberty, it did not 
snuff it out.

The driving forces behind the ill-conceived War 
on Poverty also show that local liberty excites 
liberals as well as conservatives. The advent of 
the War on Poverty and community action a t­
tempted to re-energize citizen participation, es­
pecially among the poor. Clearly, politics were 
seen as supplanted by management and unre­
sponsive to the needs of a given clientele. In turn, 
the War on Poverty was replaced by the neighbor­
hood movement, which today, in many cities, is 
an unofficial means of representation. As with 
the War on Poverty, some of this representation 
is a negative rather than a positive integration 
into the politics of a local community.

Yet this tren'’ is part of a larger ongoing change 
that is sure tc o an imperative of the informa-
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tion age: Citizens want greater control of the in­
stitutions that shape and affect their daily lives. 
This desire can be a positive force and a ration­
ale for local self-governing institutions. Self-gov­
ernance links federalism and individuals if it can 
be forcefully articulated by local leaders. The idea 
of local self-governance is clearly a stronger force 
and passion than the idea that local governments 
are nothing mon. *han good service providers. 
After all, many p rh .'te  firms are good service 
providers.

Local self-governance is the first and strongest 
rationale for a reinvigorated state and local gov­
ernment sector capable of linking individuals 
and institutions. The second rationale is less di­
rect, but just as important. It is found in the im­
peratives of the rapidly developing information 
age. The emerging consensus of organizational 
theorists and practitioners is that large hierar- 
chial organizations based on command and con­
trol will not work well in an information age be­
cause they do not manage complexity well and 
are inefficient in coordinating complex activities. 
Likewise, small organizations, while having the 
virtues of flexibility, speed and the ability to mem- 
age complex activities, must have a set of insti­
tutions that establishes the rules and incentives 
for productive behavior. These imperatives will 
force government to adopt different strategies for 
governing. But it should be clear tha t state and 
local governments must play a key role in manag­
ing our complex society. It cannot be done by com­
mands and edicts from Washington, D.C.

A Constitutional Remedy

What does all of this have to do with Garcia and 
constitutional reform that will strengthen state 
and local governments? Everything. For one of 
the key tools that we will have in managing com­
plexity and self-governing institutions are consti­
tutions: federal, state and local. We must under­
stand that constitutions and charters are vital 
governing mechanisms, that modern societies 
have greater needs for such instruments than 
their predecessors, and that we must educate the 
public on their importance.

Thus, to seek a constitutional remedy to the 
Garcia dictum is not just a self-interested effort 
to save state and local institutions. Rather, it is 
an effort to fashion new institutional arrange­
ments that will allow the United States to m an­
age its affairs effectively and efficiently in the 
coming years. It is also an effort to re-energize the 
self-governing foundations of our institutions so 
that citizens, through reflection and choice, can 
have a voice in and a commitment to the institu­
tions they create.

Consequently, there are important reasons for 
starting the process of constitutional change. In

part, the Supi erne Court has taken the first step 
by abdicating its responsibility for maintaining 
a balance of powers in the federal system. We 
m ust now ask how we should proceed.

If we are to succeed, we must start a constitu­
tional dialogue throughout the United States. 
This dialogue must communicate clear and con­
vincing reasons to the citizens of this country 
tha t some type of change is needed to bring their 
state and local institutions back under their con­
trol. While this migbt sound like a populist call 
— and it may be — its genius is nothing more 
than knowing politically that citizens will sup­
port those changes that they see benefiting them 
for the best reasons.

The best way to start this dialogue is to draft 
a remedy to the Supreme Court dictum in Gar­
cia: a constitutional remedy. W hat form that 
remedy ought to take may be less important than 
the process tha t is used to draft it. Like the pro­
cess in Philadelphia in 1787, a group of concerned 
leaders needs to undertake a process tha t drafts 
a remedy that fits the problem and that brings 
to the process representatives of those institu­
tions that will be affected by change. Since the 
National Conference of State Legislatures, the 
National Governors’ Association, The Council of 
State Governments and the Advisory Commission 
on Intergovernmental Relations have worked on 
this issue, they would seem to be the core groups 
from which the process should be started. Equal­
ly important, members of the National Associa­
tion of Counties, the National League of Cities, 
the U.S. Conference of Mayors and the Interna­
tional City Management Association must be 
active participants.

The importance of developing a workable con­
stitutional amendment is that it creates the 
mechanism around which debate and action can 
start. It will be the basis upon which the politics 
of constitutional change can start. Clearly, NCSL 
can play a critical role in this process by starting 
the resolution process to memorialize Congress 
to pass such an amendment. Ju st as important 
will be the role that the Bush administration will 
play in supporting such an approach.

What is clear is that those who are deeply com­
mitted to strong local and state institutions must 
start the process of constitutional change. For too 
long we have hoped that fiscal, managerial and 
intergovernmental remedies would work. After 
30 years of dialogue, we know that improved man­
agement and fiscal capacity on the part of state 
and local governments does not impress the Con­
gress and the Supreme Court. What will impress 
them is a proper celebration of the bicentennial 
of the Constitution: an amendment to the Con­
stitution that restores balance to the federal sys­
tem so that each governmental partner can play 
its proper and unique role.
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Treasurers urge remedy:

Public Works Financing Endangered
by Stacey Crane

Treasurers and other state officials are working to protect 
tax exemptions for state and local bonds. Restrictions on 
these bonds are endangering the rebuilding of badly  
needed pub lic works.

Federal action interfering with the ability of 
states to finance public works’ projects has 
prompted state treasurers to seek a constitution­
al amendment protecting tax exemptions for 
state and local finance.

The National Association of State Treasurers 
says the amendment is necessary because it 
would restore constitutional protection for inter­
governmental tax immunity — a basic principle 
of icderalism.

Restrictions on state and local government 
financing imposed by Congress in the 1986 Thx 
Act have become especially acute because of 
Reagan’s federalist agenda. Reagan has attempt­
ed over the past eight years to decentralize gov­
ernment by placing increasing responsibility at 
the state and local level. In theory, this policy has 
considerable merit in that the government 
closest to the people is most likely to best meet 
their needs.

The problem facing state and local govern­
ments, however, is that the tax-exempt bonds 
needed to provide public services are no longer 
as easily available as they once were. Strict limi­
tations have been placed on how they must be 
used.

Over the yeai s, tax-exempt bonds have emerged 
as an essential financing mechanism for provid­
ing schools, courthouses, jails, transportation sys­
tems, water and sewer systems, civic centers and 
the like. Government officials across the country 
are increasingly aware of the need for increased 
spending on public facilities. Estimates of the an­
nual spending shortfall on physical infrastruc­
ture range from $17.4 billion to $71.3 billion. The

Sfacev Crane is an intergovernmental liaison with The 
Council of State Governments' Washington. DC. office

National Council on Public Works Improvement 
suggested in a 1988 report that annual infras­
tructure spending might have to double in the 
near future for the U.S. to meet its needs.

Because state treasurers believe that tax-ex­
empt issuance must be protected, they have 
asked for President Bush’s support for intergov­
ernmental tax immunity and have created a coa­
lition to fight for the issue.

The state treasurers are leading an effort to 
work with Congress to inform the members of the 
adverse impact that loss of intergovernmental 
tax immunity has on their constituents and 
states. Treasurers are seeking support for an 
amendment to the U.S. Constitution to restore in­
tergovernmental tax immunity to help protect 
the continued sovereign status of state and local 
governments.

States have grown increasingly concerned over 
their sovereignty in light of constitutional and 
legislative changes and Supreme Court decisions.

The manner in which the Supreme Court inter­
preted the Constitution in the recent cases of 
Garcia vs. San Antonio Metropolitan Transit 
Authority  and South Carolina vs. Baker, repre­
sent a clear and distinct pattern of eroding states’ 
rights and constitutional protections under the 
10th Amendment.

These two decisions substantially reduced con­
stitutional protection for state authority, forcing 
states to make their case with the U.S. Congress 
much like a special interest group. The Garcia de­
cision holds “that the limits are structural, not 
substantive,” resulting in states having to find 
protection from congressional regulation through 
the national political process, not through judi­
cially defined spaces of unregulated state activity.
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The Supreme Court decision in South Caroli­
na not only confirmed the Garcia decision but vir­
tually eliminated any rem a'.iing 10th Amend­
ment protection. In South Carolina vs. Baker the 
Supreme Court overturned a 100-year-old prece­
dent by stating that the issuance of tax-exempt 
debt was no longer guaranteed. This attack on 
the longstanding notion of intergovernmental 
tax immunity — one of the pillars of federalist 
society — left states and their municipalities at 
the mercy of further deleterious cutbacks by 
Congress.

In her dissent, Justice Sandra Day O’Conner 
said, “Henceforth, the ability of state and local 
governments to finance their activities will de­
pend in part on whether Congress voluntarily ab­
stains from tapping this permissible source of ad­
ditional income tax.”

The loss of intergovernmental tax immunity 
coupled with the enormous federal budget defi­
cit could increase the likelihood that Congress 
will further restrict the ability of state and local 
governments to issue tax-exempt bonds. There 
also is concern that Congress might rescind the 
deductibility of state and local income taxes and 
impose a national sales tax or value-added tax 
that would pre-empt the states’ major source of 
revenue.

The National Association of State Treasurers 
is working with the major public interest groups

in opposing legislative and regulatory restric­
tions in the public finance area.

Treasurers are seeking support for an 
amendment to the U.S. Constitution to restore 
intergovernmental tax im munity to help protect 
the continued sovereign status of state and local 
governments.

The association also has supported House and 
Senate resolutions introduced in the 101st Con­
gress banning changes regarding the taxation of 
state and local bonds and piohibiting the taxa­
tion of the interest earned or. those bonds.

Legislatures in Oklahoma, South Carolina and 
U tah have adopted resolutions calling for a con­
stitutional amendment protecting the tax exemp­
tion of municipal bonds. Similar efforts are un­
derway in Tfexas, New Mexico, Minnesota and 
North Dakota.

State treasurers and other state and local gov­
ernm ent officials are ready to develop strategies 
to stop federal encroachment of state sovereign­
ty and restore the ability of state and local gov­
ernments to rebuild this country’s deteriorating 
infrastructure and meet other capital financing 
needs.
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A Proposal to Strengthen Federalism
by John Kincaid

Federalism could be strengthened immensely by 
requiring a three-fourths vote of the U.S. Supreme 
Court to void state law.

Two recent decisions by the U.S. Supreme Court 
— Garcia vs. San Antonio Metropolitan Transit 
Authority (1985) and South Carolina vs. Baker 
(1988)—have heighte ned concern about the ero­
sion of state and local authority in our federal sys­
tem. These decisions, plus other political and eco­
nomic developments, have prompted discussion 
of possible constitutional reform to strengthen 
the states and, indirectly, local governments in 
the federal union.

Proposals for reform have taken two general 
forms: (1) substantive limits on the scope of na 
tional decisionmaking, such as a constitutional 
amendment to protect tax exemptions for state 
and local b'mds, as proposed by the National As­
sociation of State Treasurers and by U.S. Sen. 
William V. Roth, and (2) procedural rules to en­
hance the voice of the states in national decision­
making, such as the 1988 proposal by the Nation­
al Governors’ Association to amend Article V of 
the U.S. Constitution to make it easier for states 
to initiate constitutional amendments (U.S ACER 
1989).

There is, however, no widespread agreement on 
the need for constitutional reform, or on the best 
type of reform. Even so, discussion of reform is 
healthy, and helps to focus public attention on 
fundamental questions of federalism.

This article calls attention to the role of the U.S. 
Supreme Court in nationalizing the federal sys­
tem and advances a modest proposal that the U.S 
Supreme Court be constitutionally required to 
reach a three-fourths vote to void a state law or 
local ordinance. This rule would apply to state or 
local acts that are said to violate the U.S. Consti­
tution or a federal statute enacted pursuant to 
congressional and presidential interpretations of 
national power under the U.S. Constitution.

lohn Kincaid is executive director of the U.S. Advisory 
Commission on Intergovernmental Relations. Washing­
ton. D C  The views expressed here are his own.

The immediate impetus for the proposal is the 
fact that the 1985 Garcia decision, which over- 
ruled National League of Cities vs. Useryi1976), 
was decided by a 54  vote, as was NLC. This se­
quence of important, narrowly decided, federal­
ism decisions is troubling for many reasons, but 
two are particularly relevant. First, the decisions 
illustrate the extraordinary power that can be ex­
ercised by a bare majority of the Court in our 
democracy — five persons (and sometimes only 
four) who are not elected and who hold office 
“during good behaviour.” Second, this historically 
speedy reversal of one decision by another, or 
“Court Flip-Flop” as Time magazine put it, illus­
trates the uncertainty and instability that can be 
introduced into the federal system in a short time 
period by simple majority voting on the Court.

The basic premise for the three-fourths vote 
proposal is that federalism is a fundamental con­
stitutional value. A key problem in protecting 
this value is that a federal distribution of powers 
can be stipulated in general terms, and with a few 
specifics, but not in detailed constitutional terms 
capable of meeting all future contingencies. 
Therefore, enduring decision rules and represen­
tative structures must be established to protect 
fundamental values — such as federalism, the 
separation of powers and individual rights. It is 
not enough, for example, to stipulate a separation 
of powers, one must also structure the separation 
so that, in Jamas Madison’s words: "Ambition 
[can] be made to counteract ambition.”

One decision rule that is frequently invoked to 
protect fundamental values in a democratic so­
ciety is to require an extraordinary majority vote 
on certain questions. In framing a constitution, 
the people decide which questions shall be sub­
ject to such a voting rule and then apply the rule 
to themselves as a whole, to legislati e bodies, to 
plural executive councils and/or to courts. A 
familiar judicial application of this rule is the
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requirement that a jury reach a unanimous ver­
dict of guilty in many types of criminal cases. 
This voting rule strikes most citizens as being 
fair and democratic because a r.'.minal trial 
places a defendant’s fundamental rights to liber­
ty or life in jeopardy. Even though some guilty 
defendants escape punishment, we accept this 
voting hurdle as a necessary price of justice in our 
democracy. Many Americans are also familiar 
with extraordinary vote rules in voluntary asso­
ciations when, for example, a two-thirds or three- 
fourths vote may be required to amend an asso­
ciation’s constitution or covenant.

Surprisingly, for a document otherwise a tten­
tive to checks and balances, the U.S. Constitution 
provides no voting rules for the U.S. Supreme 
Court, nor for that m atter does it provide for ju­
dicial review, the size of the Court, or written de­
cisions. Yet, state constitutions at least stipulate 
the size of the state high court or courts. Many 
state constitutions also require written opinions 
with "the grounds stated;" many establish a quo­
rum rule; and some require the state high court 
to sit in banc for certain cases. The North Dakota 
Constitution goes so far as to say that "supreme 
court shall not declare a legislative enactment 
unconstitutional unless at least four of the [five] 
members of the court so decide.” For the U.S. 
Supreme Court, however, judicial review, nine 
members, written decisions and simple majority 
voting are all traditions.

The absence of constitutional rules governing 
these matters is an important reason why the 
U.S. Supreme Court is so independent and power­
ful. The Court has had considerable freedom to 
define its powers. For much of U.S. history, the 
Court exercised a large measure of restraint. It 
was not the powerful player that it is today in the 
political system, although it occasionally tried to 
be such a player, as in the infamous Dred Scott 
case (1857). Now, however, the Court exerts con­
siderable power and makes policies having far- 
ranging effects on American society. One key to 
this power is tha t it can be wielded by as few as 
five or even four justices. The question, then, is 
whether the Court’s current power position was 
anticipated by the people of the several states 
who ratified t*-e Constitution — a position that 
may now r- a reconsideration of the con­
stitutional ;overning the Court, at least to 
provide bettt. ^tection for the state-local share 
of the constitutional distribution of powers. The 
original provisions for the Court may have been 
compatible with the design of the Constitution 
because they envisioned a restrained judiciary, 
but now that the Court is m ur’’ more aggressive 
vis-a-vis the states, one must ask whether the 
Court’s behavior has altered the design of the 
Constitution. If we still value federalism, then 
just as we protect defendants in criminal trials, 
it may be time to consider an extraordinary vote

rule for those occasions when a traditional power 
or the very status of the states as semi-sovereign 
polities is challenged before the highest court in 
the land.

"Perhaps nothing could have been better 
conceived to facilitate the abolition of the state 
governments than the constitution o f the ju d ic ia l." 

—  Brutus, 1788

The Least Dangerous Branch?

Writing in defense of the proposed Constitution 
in 1788, Alexander Hamilton asserted that the 
federal “judiciary, from the nature of its func­
tions, will always be the least dangerous to the 
political rights of the Constitution; because it 
will be least in a capacity to annoy or injure 
them” (Federalist 78). After all, argued Hamilton, 
the U.S. Supreme Court would not dispense hon­
ors, hold “the sword of the community,” command 
the purse, or prescribe "the rules by which the 
duties and rights of every citizen are to be regu­
lated.” Thus, unless Hamilton was slipping a 
Trojan horse into the ratification debate, we have 
to take him at his word: even though the Court 
would be highly independent and would exercise 
the power of what we now call judicial review, the 
Court would not be a major center of power or an 
independent instrument for the aggrandizement 
of national power. Sufficient checks had been 
placed on the federal judiciary to prevent such a 
development.

Although the judiciary was not a prominent 
target of critics of the proposed Constitution, 
Brutus, who was one of the most important and 
articulate Antifederalist essayists, disagreed with 
Hamilton. Brutus argued that the judiciary 
would become the most dangerous branch, at 
least with respect to the preservation of state 
powers. “Perhaps nothing could have been better 
conceived to facilitate the abolition of the state 
governments than the constitution of the judi­
cial,” he wrote in 1788 (Storing 1981). “The judi­
cial power will operate to effect, in the most cer­
tain, but yet silent and imperceptible manner . . .  
an entire subversion of the legislative, executive 
and judicial powers of the individual states." 
Brutus was convinced: “That the judicial power 
of the United States, will lean strongly in favour 
of the general government, and will give such an 
explanation to the constitution, as will favour an 
extension of its jurisdiction.”

Brutus' observations also are useful for the 
light they shed on the origins of the 10th Amend­
ment. Brutus believed tha t if the Constitution 
were adopted, it would be essential to add amend­
ments to protect the states as well as individual
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rights. Here, he was expressing a widely held 
view that led to the ratification bargain of 1788, 
namely, the agreement that the first Congress 
would propose amendments to mitigate the ag­
grandizing features of the Constitution and af­
ford greater protection for the states. One of those 
amendments ratified three years later was the 
10th Amendment.

The 10th Amendment was not, therefore, a mere 
truism; it was to be both a substantive lim it 
on national power and a guideline for 
interpreting the U.S. Constitution.

This history suggests that the 10th Amend­
ment had meaning; it was not a rhetorical affir­
mation of what was already enshrined in the 
Constitution. Yet the U.S. Supreme Court majori­
ty dismissed this understanding of the 10th 
Amendment in its Garcia and South Carolina 
rulings. Although it is correct to say that the 
framers of the Constitution — namely, those who 
drafted the document and viewed it as a good 
product — believed tha t state powers would be 
protected by the representative structures and 
procedural safeguards built into the national po­
litical process, critics of the document were much 
less sanguine. Therefore, the critics pressed for, 
and obtained, a promise of amendments from 
supporters of the Constitution, a promise that 
was fulfilled by the Bill of Rights.

The 10th Amendment was not, therefore, a 
mere truism; it was to be both a substantive limit 
on national power and a guideline for interpret­
ing the U.S. Constitution. The Supreme Court 
majority surely aggravated its error in Garcia by 
holding in South Carolina that to obtain judicial 
relief from expansions of national power, states 
will have to show that the national political proc­
ess was defective. The whole point of the 10th 
Amendment, as well as the other amendments, 
was to correct a process that was already viewed 
as defective. If the state ratifying conventions had 
viewed the process as adequate to protect the 
states in the first place, we would not have the 
10th Amendment. We have the U.S. Constitution 
because most Americans did not believe that the 
Articles of Confederation provided for a suffi­
ciently strong national government, but we have 
the 10th Amendment because most Americans 
did not believe that the originally proposed Con­
stitution provided for the preservation of suf­
ficiently strong states.

In retrospect, the U.S. Supreme Court has been 
neither as tame as predicted by Hamilton nor as 
dangerous as expected by Brutus. The Court has 
'■ ■ -t sought "to abolish entirely the state govern- 
niL-nts, and to melt down the states into one en­
tire government," as Brutus thought it would do.

Yet the Court has become much more powerful 
and has had a more corrosive effect on state pow­
ers than Hamilton led his readers to believe in 
1788. By declaring the 10th Amendment to be a 
“mere truism” in 1942 (United States vs. Darby) 
and by holding in the 1980s that the states must 
protect their interests through a deficient politi­
cal process that the 10th Amendment was design­
ed to correct, the Supreme Court has abrogated 
the ratification agreement of 1788, opened the 
door to unchecked congressional interpretations 
of its own powers vis-a-vis the states, and altered 
even the design of the original Constitution that 
was to have made the federal judiciary the least 
dangerous branch,

If state and local governments wish to remedy 
this situation, they must, as the Court said, turn 
to the political process. Although the Supreme 
Court majority had the congressional and presi­
dential arenas in mind when it told the states to 
protect their interests through che national po­
litical process, there is no reason to construe this 
process so narrowly. The national political pro­
cess also includes Article V, namely, constitution­
al amendment. Constitutional politics is •<igh 
politics and should not be entered into lightly, but 
it is fully provided for in the U.S. Constitution.

Court Erosion of State Authority

Brutus was perhaps most correct in arguing 
that the federal judiciary would be partisan. As 
an agency of the national government, the federal 
judiciary would naturally favor expansions of na­
tional power over state powers. In this, the feder­
al courts also would have a self-interest because 
any expansion of national power would be an ex­
pansion of federal judicial power.

One way of looking at how this observation has 
been tested by history is to exumine U.S. Supreme 
Court decisions that have held congressional 
acts, state laws and local ordinances to be uncon­
stitutional. From 1789 through mid-1986, the Su­
preme Court had declared only 121 acts of Con­
gress to be unconstitutional in whole or in part. 
During that same period, however, the Court held 
1,026 state acts and 113 local ordinances to be un­
constitutional in whole or in part (Congression­
al Research Service 1987). The exercise of this 
power has grown during 25-year periods (except 
1964-1986) since 1789 (table 1). Clearly, the data 
in table 1 indicate that the Court was compara­
tively restrained for about the first 130 years of 
U.S. history. Looking at the exercise of judicial re­
view from 1789 until the 1920s, one might well 
agree with Hamilton tha t the federal judiciary 
was the least dangerous branch. Since World War 
I, however, the Court has become much more in­
terventionist.
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During the 73 years from 1914 through mid-
1986. the Court overturned more congressional 
and state-local acts than it did during the first 
] 25 years of U.S. history. Put another way, 72 per­
cent of all congressional acts and 7 8 percent of all 
state-local acts voided by the U.S. Supreme Court 
since 1789 were overturned during a period that 
accounted for only 37 percent of U.S. history.

It is also apparent, however, that the Court has 
been comparatively restrained in voiding acts of 
Congress. This restraint is another reason why 
the Court has acquired power. The Congress and 
the president can strike back at the Court. By be­
ing restrained in attacking congressional and 
presidential exercises of power tha t erode state 
authority, the Court protects itself from its nat­
ural competitors (or predators).

Indeed, when the Court first mounted an his­
torically unusual assault on congressional-presi­
dential legislation in the 1920s and 1930s, it soon 
found itself under siege. Although President 
Franklin D. Roosevelt’s court-packing plan failed, 
the "switch in time th a t saved nine” clearly sig­
naled that the Court got the message The states, 
however, do not have the same ability to strike 
back. As a result, having been tamed and put 
back into its “ieast dangerous” place with respect 
to the other two branches of the national govern­
ment, the Court has, during the past 50 years, 
regained power and prestige by tu r lg its atten­
tion to state powers — a direction it  not only 
makes the Court king of a new hill, i also mol­
lifies its competitors on Capitol Hill.

Given that the Court voided 48 congressional 
acts from 1964 through mid-1986, one might 
think that this apparently bold re-entry into the 
congressional-presidential thicket would have 
provoked another counterattack. Yet this has not 
been the case, in large part because there is a cru­
cial difference today. More than three-quarters of 
the Court’s decisions overturning acts, or usually 
portions of acts, of Congress during 1961-1986 in­
volved questions of individual civil, criminal, or 
welfare rights having benefits for persons but 
only marginally frustrating effects on national 
policies.

Except for a few decisions, such as National 
League o f Cities vs. Usery, now overturned by 
the Court, and Oregon vs. Mitchell (1970), now 
overruled by the 26th Amendment (18-year-old 
voting), the Supreme Court has not been thwart­
ing congressional and presidential policies that 
expand national power or contract state power. 
Furthermore, some of those 48 decisions have 
benefited one or both of the other branches. For 
example, IN S  vs. Chadha (1983), which overturn­
ed the legislative veto, benefited the president, 
while Buckley vs. V&7eo(1986), which voided cer­
tain campaign-spending limits, benefited the 
electoral interests of members of Congress and 
numerous aspirants for federal office. No wonder

Table 1
Congressional and State-Local Acts Held 

Unconstitutional By the U.S. Supreme Court

Period

1789-1986 
Number of Acts Declared Unconstitutional

Concessional State-Local

1789-1813 1 3
1814-1838 0 15
1839-1863 1 20
1864-1888 15 99
1889-1913 17 118
1914-1938 31 301
1939-1963 8 183
1964-1986 48 399
Totals 121 1,139
SO U R CE  Congressional Research Service. The Constitution 01 the United States Anals- 
sis and Interpretation (Washington. D C  U S Covernment PrintingOtfice. 1987land 19Bb 
Supplement

the Court is so powerful. By doing favors for its 
sister branches, the Court stays well out of harm’s 
way.

Unwilling to meddle with the powers of its 
strong sister branches in a significant way, the 
Court meddles with the powers of what are now 
routinely regarded as the nation’s “lower level” 
governments. This is an astonishing development 
because it means that the Court is not vigorous­
ly policing the borders created by two of the most 
fundamental features of our national Constitu­
tion: the separation of powers and federalism. 
Hamilton was right. No sibling rivalry here. For 
Congress and the president, the federal judiciary 
is the least dangerous branch. For the states, 
however, Brutus had more than an idle point.

Decline in Respect for Precedent

Another way of looking at the Court’s impact 
on stability and predictability in the federal sys­
tem is to examine the number of times the Court 
has overruled itself. Through 1938, the Court dis­
played comparatively high regard for precedent 
by overruling itself only 48 times during the first 
150 years of U.S. history (table 2). From 1939 
through mid-1986, however, the Court overturned 
previous decisions 136 times. Put another way, 74 
percent of the decisions overturning precedent 
have been made duringthe last 24 percent of U.S. 
history. One also sees (column 2) an increase in 
the number of precedents overturned in each new 
period of U.S. history, except the 1889-1913 peri­
od. Given the Court’s enlarged agenda and active 
policy-making, the increased number of prece­
dents overturned should not be surprising. Even 
so, stare decisis has not fared well in recent 
decades.
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Table 2
Trends in U.S. Supreme Court 

Overriding of Precedents, 1789-1986
Number of Decisions Number of Precedents Average Age (Years) of Era in which Overruled

Period Overruling Precedent Overruled Precedents Overruled Precedents were made

1789-1813 1 1 2 6
1814-1838 2 3 17 7
1839-1863 4 9 18 13
1864-1888 17 19 1P. 26
1889-1913 4 5 41 38
1914-1938 20 28 23 67
1939-1963 51 82 24 70
1964-1986 85 102 32 22
Totals 184 249 — 249
SOURCE Congressional Research Sem ce. The Constitution otthe United Stares Analysis end Interpretation (Washington. D C  U S  Government Printing Office. 19871 
and 1986 Supplement

The third column in table 2 shows the average 
age in years of decisions overruled by the Su­
preme Court in each 25-year period. One might 
expect the average age of overruled decisions to 
increase as more old decisions presumably be­
come outmoded by the passage of time. On aver­
age, however, the precedents overruled by the 
Court have been less than 25 years old. Again, 
the principal exception was the 1889-1913 Court, 
but that Court overruled only five precedents, one 
of which was 99 years old.

The average-age figure of 32 years for 1964- 
1986 indicates that today’s Supreme Court has 
been reaching farther back into history than usu­
al to overturn precedent. This average figure, 
however, obscures a kind of schizophrenic peculi­
arity of the current Court. That is, 47 percent of 
the precedents overruled by the Court during 
1964-1986 were more than 25 years old (com­
pared to 37 percent for the 1939-1963 Court), 
while 53 percent were 25 years old or less. Such 
shifting between older and newer precedents as 
targets for reversal does not promote stability or 
predictability. Indeed, the states felt the effects 
of this wandering through history when the 
Court overturned the 3-year-old NLC  decision in 
Garcia and then the 93-year-old Pollock vs. Farmers’ 
Loan and Trust Co. decision in South Carolina. 
One cannot count on time to settle precedent for 
the Court. The 1964-1986 Court went back as far 
as 121 years to overtur.-, precedent.

The fourth column in table 2 shows the periods 
in which overruled decisions were originally 
made by the Court. For example, 70 of the prece­
dents overturned by the Court were originally 
made during the 1939-1963 period. Fully 55 per­
cent of the precedents subsequently overruled by 
the Court were made during two periods, 1914- 
1938 and 1939-1963. Again, these data illustrate

the uncertainty produced by the Court’s repudi­
ation of even relatively recent precedent.

The Rise of Split Voting

Changing patterns of voting on the Supreme 
Court add another element of unpredictability to 
the status of state and local governments in the 
federal system. From 1789 through 1929, some 
64 percent of the Court’s decisions striking down 
state laws and local ordinances were made by 
unanimous votes. Since 1929, however, only about 
50 percent of these decisions have been unani­
mous — a significant decline in Court agreement 
on questions of federalism and a significant in­
crease in the ability of a small number of nation­
alist-minded justices to overturn the work of 
numerous governors and perhaps thousands of 
state legislators.

Another indicator of dissension is David G. 
Savage’s examination of 38 Supreme Court deci­
sions affecting state and local governments in
1987. States and localities won 21 and lost 17 of 
those 1987 cases. Strikingly, only seven (18 per­
cent) of those 38 decisions were unaiumous. Fully 
14 cf the decisions (37 percent) were decided by 
5 4  votes, while another seven (18 percent) were 
decided by 6-3 votes (Savage 1988). Such voting 
behavior hardly lends confidence to the idea that 
the justices are dispassionately interpreting the 
same document.

Figure 1 graphically illustrates the historical 
trends discussed here. The graph shows the dra­
matic rise in Supreme Court decisions striking 
down state and local acts as unconstitutional, as 
well as the trends in dissenting behavior. Since 
1789, there have been three periods of sharp in­
creases in Court nullifications of state and local 
acts: (l)the 1860s through the 1880s, (2) the 1910s 
and 1920s, and (3) the 1960s through mid-1986.
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There have been six decades in which the num­
ber of cases having one or more dissenters has 
equaled or exceeded 50 percent: the 1820s (50 
percent), the 1840s (56 percent), the 1850s (86 
percent), the 1940s (66 peicent), the 1950s (58 
percent) and the 1980s (50 psrcent). Overall, how­
ever, all six decades since 1929 have been marked 
by historically high levels of dissent.

What Might Have Been?

If the Supreme Court had been required since 
1789 to reach a three-fourths vote (7-2 today) in 
order to void state laws and local ordinances, 
what would have been the effects of the rule on 
state and local governments? We cannot, of 
course, be certain what behavior would have been 
like in the past; however, we can get an indication 
by (allying the numbers of cases in which state 
and local acts were voided on constitutional 
grounds by less than three-quarters of the justices. 
The results of this tally are presented in table 3.

Except for the 1850s when 71 percent of the 
voided state acts (5 of 7 cases) would have been 
upheld, the three-fourths rule would have had 
modest but useful benefits for state and local gov­
ernments (table 3). National supremacy within 
the domain constitutionally assigned to the na­
tional government would not have been severely 
compromised by the rule, but state and local gov­
ernments would have gained varying degrees of 
relief from expansive national powers. This is 
why the three-fourths rule is a “modest” reform 
proposal. It would change the rules of the game 
so as to give the benefit of the doubt to state and 
local governments, but it would not upset the con­
stitutional apple cart or paralyze the national 
government. Thus, so far in the 1980s, the nation­
al government would still have won 68 percent of 
the cases, but 32 percent (or nearly a third) of the 
state and local acts voided by the Court would not 
have been vacated if the rule had been in effect 
— no small measure of relief in this era of nation­
alization.

One question that comes to mind immediately, 
though, is: What would have been the effect of the 
chree-fourths rule on historic decisions, especially 
those involving individual rights? Although any 
list of historic decisions is a m atter of judgment, 
what follows is a list of what would probably be 
generally accepted as historic decisions, each of 
which would have withstood the three-fourths 
rule.

Fletcher vs. Peck, 1810 (Gf jrgia law violates con­
tracts clause).

McCulloch vs. Maryland, 1819 (state tax on U.S. 
Eank violates supremacy clause).

Dartmouth College vs. Woodward, 1819 (New Hamp­
shire law altering private charter violates contracts 
clause).

Gibbons vs. Ogden, 1824 (New York cannot grant ex­
clusive rights to navigate interstate waters).

Figure 1
U.S. Supreme Court Decisions and Dissents 

in Decisions Holding State Acts and 
Local Ordinances Unconstitutional 

1789-1986

Decades

Brown vs. Maryland, 1827 (state cannot regulate for­
eign commerce or V vy import duty).

DeJonge vs. Oregon, 1937 (state criminal syndical­
ism law violates First Amendment).

Hague vs. C.I.O., 1939 (Jersey City ordinance pro­
hibiting distribution of printed matter and public as­
sembly without permit violates First Amendment).

Thornhill vs. Alabama, 1940 (state law prohibiting 
publicizing of facts in a labor dispute violates First 
Amendment).

Cantwell vs. Connecticut, 1940 (state law prohibit­
ing solicitation for religion without license and proof 
of religious cause violates First Amendment).

Joseph Burstyn, Inc. vs. Wilson, 1952 (New York pro­
hibition of showing of film deemed sacrilegious violates 
First Amendment).
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Table 3 
Percent of Voided State-Loca! Acts That Would Have Been 

Upheld if Three-Fourths Rule Had Been in Effect, 1789-1986

Decade Perce

1789-1799 —

1800-1809 0
1810-1819 0
1820-1829 13
1830-1839 33
1840-1849 11
1850-1859 71
1860-1869 13
1870-1879 8
1880-1889 11

Brown vs. Board o f Education, 1954 (state laws seg­
regating white and black children in public schools vio­
lates 14th Amendment).

Gomillion vb. Lightfoot, I960 (Alabama law altering 
Tuskegee boundary to exclude bleck voters violates 
15th Amendment).

Tbrasco vs. Watkins, 1961 (Marylond religious test 
for public office violates F irst Amendment).

Gideon vs. Wainwright, 1963 (Florida law not giving 
indigent defendant court-appointed counsel violates 
14th Amendment).

Abington School District vs. Schempp, 1963 (Penn­
sylvania law requiring public-school Bible-reading vio­
lates First Amendment).

Westberry vs. Sanders, 1964 (Georgia law creating 
congressional districts of unequal population size vio­
lates Article I, Section 2).

Reynolds vs. Sims, 1964 (Alabama law creating state 
legislative districts of unequal population size violates 
14th Amendment).

Dombrowski vs. Pfister, 1965 (Louisiana subversive 
and Communist law violates First Amendment).

Griswold vs. Connecticut, 1965 flaw prohibiting use 
of contraceptives violates privacy).

Stanley vs. Georgia, 1969 flaw prohibiting private 
possession of obscenity violates First Amendment).

Lemon vs. Kurtzman, 1971 (state laws providing cer­
tain aid to sectarian schools violate First Amendment).

Roe vs. Wade, 1973 (Ttexas law narrowly limiting 
abortion violates 14th Amendment).

What are some important decisions that would 
not have withstood the three-fourths voting rule? 
One decision of continuing concern for state and 
local governments is National Bellas Hess (1967), 
decided by a 6-3 vote. Another decision is Kassel 
vs. Consolidated Freightways Corp. (1981), which 
voided state laws prohibiting 65-foot double-trailer 
trucks on state highways where all neighboring 
states permitted them. Democratic Party vs. Wis­
consin ex rel. La Follette (1981), a 6-3 decision, 
further strengthened national political-party 
powers. In First National Bank vs. Bellotti (1978), 
a 5 4  decision, the Court struck down a criminal 
statute prohibiting banks and business corpora­
tions from spending money to influence referen­

Decade Percent

1890-1899 28
1900-19(9 20
1910-1919 13
1920-1929 15
1930-1939 25
1940-1949 36
1950-1959 26
1960-1969 15
1970-1979 23
1980-1986 32

dum votes on questions not directly affecting 
them.

Two major rights decisions that would not have 
withstood the three-fourths rule are Near vs. Min­
nesota (1931), which struck down a newspaper 
gag law by a 5 4  vote, and Furman vs. Georgia 
(1972), which struck down state death-penalty 
statutes by a 5 4  vote. Other rights decisions that 
would not have passed three-fourths muster in­
clude Nixon vs. Condon (1932), which struck 
down a Thxas white primary law, and Shapiro vs. 
Thompson (1969), which voided one-year residen­
cy requirements for welfare assistance.

Looking farther into the past, however, there is 
a now infamous rights ruling that also would not 
have passed muste1 ' ochner vs. New York (1905), 
a 5 4  decision. T hk ing struck down state ef­
forts to regulate worki- j  hours on behalf of em­
ployees. Although today we tend to view the Su­
preme Court as an institution that expands in­
dividual rights over against restrictive state and 
local laws, in the late 19th and early 20th centu­
ries, the Court often struck down rights-expand- 
ing state legislation designed to protect workers, 
farmers and consumers.

Such Court behavior, moreover, may not be a 
thing of the past. The recent 6-3 ruling in City of 
Richmond vs. J. A. Croson Co. (1989), which res­
tricted municipal affirmative action programs in­
tended to benefit minority contractors, suggests 
that the Court may increasingly overturn state 
and local policies that can be described as pro­
gressive or rights-expanding. In some cases, it 
will be possible to rescue state and local policies 
by grounding them in state constitutional law 
(Kincaid 1987); however, in the absence of a three- 
fourths voting rule on the U.S. Supreme Court, 
the much-heralded resurgence of the states, 
which has involved the institutionalization of 
many now widely accepted reforms and federally 
induced policies, may be thwarted by narrow
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majorities on the Court. A small number of jus­
tices deinstitutionalized liberal state and local 
policies by asserting national supremacy just as 
readily as they deinstitutionalized conservative 
state and local policies. The knife a  both ways.

Rationales For a Three-Fourths Rule

The basic reason fo.r proposing that three- 
fourths of the justices on the U.S. Supreme Court 
be required to reach an agreement to vacate state 
laws and local ordinances is that federalism is an 
important value deserving protection in its own 
right. This is not the place to make the case for 
federalism, but suffice to say that there is no evi­
dence that conditions in the modern world re­
quire unabated centralization and nationaliza­
tion. Evidence from around the world suggests 
‘hat decentralization in both private and public 
stx ■"'r organizations has many progressive and 
adapt; a benefits. Of course, there continues to 
be a vita.1 role for national governments. Blind 
across-the-board decentralization would be as un­
wise as blind across-the-board centralization. 
Hence, we are back to questions of balance in the 
federal system and to the original challenge faced 
by the framers of the United States Constitution; 
How can we have a strong union with strong 
states?

This question cannot be answered for all time 
by a comprehensive list of national and state pow­
ers. This is why proposals to rewrite the 10th 
Amendment are futile. Even if we could agree on 
a revision, there would be no way of knowing how 
the Supreme Court would interpret the new lan­
guage 20,50,100 or 200 years from now. Even a 
simple change, such as adding “expressly” to the 
10th Amendment, would conflict with other por­
tions of the Constitution and still leave the task 
of interpretation to a Court that can usually find 
a way to strengthen national powers when four 
or five justices have a will to do so. Similarly, 
proposals to require the Court to enforce the lGJi 
Amendment are, under current Court voting 
rules, tantamount to inviting the wolf to come 
back to guard what’s left of the flock.
. What is needed is a procedural or deliberative 
rule that can afford a greater measure of protec­
tion for state and local authority than has been 
the case for practically a century, a rule that can 
also restrain a Congress and, indirectly, an execu­
tive branch that now exhibit all the liabilities of 
bigness and power. The distinct advantage of a 
procedural rule is that it allows us to adapt to cir­
cumstances. It does not freeze a dynamic princi­
ple like federalism into a deadweight, and it does 
not require us to answer in advance questions 
that cannot be answered in advance. A procedur­
al rule is also a neutral principle; it cuts both 
ways on the political spectrum. Most important,

a procedural rule recognizes that most questions 
of balance in the federal system are, in the final 
analysis, m atters of judgment. The key issue, 
then, is who should render this judgment.

In short, to protect the lawful powers of the 
states and the nation and thereby federalism, 
the Constitution erects, among other things, 
extraordinary vote rules.

One set of proposed procedural reforms would 
change the way we amend the Constitution. These 
proposals seek to make it easier for states to ini­
tiate constitutional amendments by either re­
solving or avoiding the problem of a runaway con­
stitutional convention. This fear of a runaway con­
vention is ironic because a constitutional conven­
tion is the highest expression of popular sover­
eignty — the very foundation of our constitutional 
republic — but the fear exists nonetheless. Hence, 
changes in the amendment process are worth ex­
ploring, but such change would clearly be a major 
step, the outcome of which is uncertain.

An interim and perhaps sufficient step could be 
the proposed three-fourths voting rule on the Su­
preme Court. This procedural rule recognizes 
that the U.S. Constitution is, in a de facto sense, 
amended by interpretation, mainly by the Court. 
The Supreme Court is the umpire or gatekeeper 
of our federal system. Much of the development 
and change in the federal system can be attribut­
ed to the Court. The problem is that the Court has 
opened the gate too frequently tc allow national 
power to escape from its constitutional corral. 
Moreover, the Court in Garcia and South Caroli­
na has removed the 10th Amendment gate, thus 
compelling the states and their local govern­
ments to protect themselves from injury in the po­
litical stampede.

It is this de facto amendment power of the Su­
preme Court that highlights the need for an ex­
traordinary vote rule because, where else do we 
find such a rule already embedded in the Consti­
tution? We find it in Article V. No amendment 
can go into effect without the consent of the leg­
islatures or popular conventions in three-fourths 
of the states. The Congress cannot propose 
amendments unless two-thirds of both Houses 
deem it necessary. Amendments also can be ini­
tiated by two-thirds of the states, in which case 
the Congress “shall call a Convention." Here, no 
extraordinary vote rule is provided for the Con­
gress because the call originates from the people 
of two-thirds of the suites. Given that Congress 
is the servant of the pe ile, it must call a conven­
tion. No voting rule is provided for a convention 
because a convention is an expression of popular 
sovereignty, and any amendments proposed by it
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would still require ratification by three-fourths 
of the states.

“We the people” inserted these extraordinary 
vote rules in Article V for three basic reasons. 
First, the Constitution is fundamental law that 
should not be subjected to the vagaries of simple 
majority voting. Second, except for conventions, 
the actors in the amendment process are legisla­
tive bodies. The extraordinary vote rules greanly 
increase the likelihood that legislatively enacted 
amendments will reflect as much public consen­
sus as is possible in a diverse society without 
paralyzing the union by a rule of unanimity. 
Third, the Constitution establishes the funda­
mental distribution of powers between the nation 
and the states. This is the basic federal bargain, 
and the framers knew that to make this bargain 
vulnerable to simple majority voting would be to 
jeopardize the whole arrangement. Indeed, in or­
der to go into effect itself, the proposed Constitu­
tion needed the consent of conventions in nine of 
the 13 states — the original extraordinary vote 
rule that brought the union into being.

Those who supported the 10th Amendm ent 
could not possibly have believed that the 
Supreme Court would be able to ignore it, to 
say nothing of ignoring it by a 5-4 vote.

In short, to protect the lawful powers of the 
states and the nation and thereby federalism, the 
Constitution erects, among other things, extraor­
dinary vote rules. Note too that neither party to 
the agreement, state or nation, can amend the 
Constitution unilaterally. It takes two to do the 
amendment tango. Furthermore, Article V is ul­
timately more protective of state powers than na­
tional powers because the only discretionary 
au'.hority given to Congress is to propose amend­
ments. If the Congress refuses to propose amend­
ments, then two-thirds of the states can require 
it to call a constitutional convention. Thus, when 
two-thirds of the states believe th a t the national 
government is being truculent, they can appeal 
to the ultimate sovereign, the people, to arbitrate 
the issue. The states, moreover, get to ratify all 
amendments; whether they originate in the Con­
gress or a convention. Congress, however, can nei­
ther approve nor veto amendments proposed by 
a convention. No wonder the Congress is so fear­
ful of a convention, The principal protection for 
national powers in Article V is the three-fourths 
state ratification rule. The Congress needs only 
a minority of states to side with it to block an un­
friendly amendment.

If this is not enough evidence tha t extraordi­
nary vote rules were intended to be important 
procedural devices for protecting federalism and 
especially state powers, then consider another

major extraordinary vote rule in the Constitu- 
tion: Treaties must be ratified by two-thirds of the 
members of the U.S. Senate who are present 
Given that treaties can expand national powers 
and damage the interests of all or some states, the 
Constitution gives the states extra protection 
here. Still another extraordinary vote protection 
for the states is that a two-thirds vote is needed 
in the U.S. House to expel a member.

There are still more extraordinary vote rules in 
the Constitution. A two-thirds vote in both houses 
of Congress is needed to override a presidential 
veto of legislation. A conviction in an impeach­
ment trial requires a two-thirds vote of the mem­
bers of the U.S. Senate who are present.

Two very important patterns underlie these ex­
traordinary vote rules.

First, the Congress is their primary target. 
They impose procedural restrictions on the Con­
gress because the Congress is the principal re­
pository of the powers delegated to the national 
government and because the Congress is the 
principal institutional vehicle for majority ’■ule. 
Thus, the Constitution’s extraordinary vote rules 
are designed to prevent the Congress, the poten­
tially most dangerous branch, from tyrannizing 
both its sister branches and the states.

Second, therefore, these extraordinary vote 
rules are designed to afford a substantial, but not 
paralyzing, measure of protection for the Consti­
tution’s distribution of powers within the nation­
al government and between the nation and the 
states. In other words, when it came to protecting 
two of the most fundamental features of our na­
tional Constitution — federalism and the separa­
tion of powers — “we the people” decided that the 
measure of nationwide consensus required by ex­
traordinary majority voting on fundamental 
questions is superior to the intrigue, instability 
and divisiveness th a t can arise from simple 
majority voting. Extraordinary vote rules are 
among what Madison called republican remedies 
for republican diseases (Federalist 10).

This proposed three-fourths voting rule for the 
U.S. Supreme Court is, therefore, fully consistent 
with the letter and spirit of the U.S. Constitution. 
If those who framed and ratified the Constitution 
had believed that the Court would be as power­
ful as it is today, they probably would have pro­
vided for such a rule. They, however, did not. As 
Hamilton said, they expected the Court to be the 
least dangerous branch. Only people like Brutus 
thought differently, but ratification of the 10th 
Amendment was to have taken care of the prob­
lem. Those who supported the 10th Amendment 
could not possibly have believed that the Su­
preme Court would be able to ignore it, to say 
nothing of ignoring it by a 5 4  vote.

In effect, the constitutional design of our fed­
eral system has sprung an enormous leak. The 
dam constructed by the 10th Amendment and
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I

ti* Constitution’s extraordinary vote rules to 
t Sntain and regulate the flow of national power 
I fTjbgen battered by many developments in this 
r  cnituiy. Although the legal origins of rising na- 
■ power lie primarily in the Congress and 
I oreeidency, ultimately it is the Supreme Court 
■r (hat not only legitimizes that power but also adds 
‘ to it by independently strijcing down statu and 
'» local laws and by refusing to stand tall against 
> Ha sister branches.

! A three-fourths voting rule would plug the leak 
and repair the dam, not for the purpose of stop- 
’ ping tho flow of national power, but of regulating 
its flow in a manner consistent with the design 
tf the Constitution. The rule also would have the 

advantage of strengthening the separation of 
powers by giving the Supreme Court the constitu­
tional backbone to perform its interbranch duty 
of checking and balancing congressional and 
presidential exercises of powers.

Conclusion

Requiring a three-fourths vote of the U.S. Su­
preme Court to void state law and local ordi­
nances would go a long way toward restoring a 
better balance of power in the federal system. 
Such a voting rule would be simple, neutral, 
readily understandable, stabilizing but not para­
lyzing, minimally disruptive and fully consistent 
with the design and principles of the U.S. Consti­
tution. Most important, the rule would give the 
benefit of the doubt to the states and would re­
quire the Court to reach more of a consensus on 
questions of federalism. In some cases, such a 
judicial consensus would simply reflect a more 
general public consensus; in other cases, it would 
be the first step in building a systemwide con­
sensus.

Finally, unlike many other amendment propos­
als, we can get a good idea of the implications of

the voting rule by looking at how it might have 
affected past judicial decisions. In this article, we 
examined only a narrow range of Supreme Court 
decisions, namely, those decided on constitution­
al grounds. Tb get a full measure of the implica­
tions, we would have to look at the whole range 
of decisions affecting state-local powers. We also 
would need a better and more complete clas­
sification of major versus minor decisions. In ad­
dition, there is a need to work out technical re­
finements and to ensure that state and local gov­
ernments could have cases heard by the Supreme 
Court.
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Contradictory Trends in Contemporary American Federalism:

Court, Congress and Centralization
by Daniel j. Elazar

The U.S. Supreme Court has stood the constitution on its 
head to give the Congress the last word in federal-state 
relations at the same time that Congress has stepped  
up its mandates on states. Despite this, states are taking 
ihe lead in policy-making, encouraged by Reagan's New  
Federalism. In this worst and best o f times, protecting 
the rights of states under the Constitution is important to 
the preservation of a ll our liberties.

The most striking aspect of contemporary 
American federalism is the existence of strong 
contradictory trends w ithin the federal system. 
On one hand, in  the Garcia and South Carolina 
decisions, the U.S. Supreme Court has compound­
ed all iu  previous errors with regard to the proper 
constitutional relationship between the federal 
government and the states. The Court has stood 
the Constitution on its head to give the Congress 
of the United States the last word in determining 
the federal-state relationship in matters deemed 
to be within the purview of the federal govern­
ment. In doing so, it threw over 200 years of con­
stitutional understanding and nearly th a t many 
years of precedent. The Court has done exactly 
what the Constitution pledged not to do, that is 
to say, make one of the parties to intergovern­
mental controversy the arbiter of Ihe results.

It i3 difficult for students of American constitu­
tionalism to understand the Court’s reasoning. 
Its decisions in this regard have about as much 
relevance to original constitutional doctrine as 
the Court’s decisions in church-state cases that 
allow the federal government to effectively sub­
sidize church-sponsored institutions of higher 
education while forbidding the states to do the

Daniel I. Elazar is professor of po litical science at 
Temple University, director o f  the Center for the Study 
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same for elementary and secondary schools. 
There, too, the Court reversed the original mean­
ing of the religion clauses in the First Amend­
ment that restricted Congress but did not bind 
the states in any way. In these and similar cases, 
it is possible to follow the Court’s tortured read­
ing of the U.S. Constitution through its self-cre­
ated prism of the 14th Amendment, but even 
those who agree with the results must conclude 
that the decisions were reached through the kind 
of convoluted interpretation usually confined to 
theologians seeking to disprove some previously 
fundamental religious doctrine th a t they have 
come to consider primitive.

This writer has not yet concluded that the 1787 
Constitution is primitive. Nor it seems has che 
American public, given the respect accorded the 
Constitution on the occasion of the bicentennial 
of its adoption. It is hard to overemphasize the er­
roneous character of the recent trend in court de­
cision-making. If the states cannot act to amend 
the Constitution to clarify this m atter and pre­
vent the 10th Amendment from disappearing, 
then more is the pity.

Armed with new power from the Court, the U.S. 
Congress has not been slow to act. If the states 
have been able to hold the line on a number of is­
sues directly confronted in the U.S. Supreme 
Court decisions, they have lost the battle with re­
gard to congressional mandates. When I began 
studying federalism approximately 35 years ago,
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I was able to write with full confidence that even 
the great expansion of federal aid to the states 
had to be undertaken apologetically, with the 
federal government carefully justifying every de­
mand placed upon the states and making that 
demand only as a condition for receiving federal 
funding, which the scates could choose to accept 
or reject. Even 15 years ago, it was possible to 
conclude that this was still the basic federal posi­
tion and since the number of federal categorical 
grants had grown so greatly, the vast smorgas­
bord of federal aids allowed the states to pick and 
choose in fact as well as in theory.

Then came "mandating” whereby the Congress 
in court-justified actions ordered the states to do 
this and that without pretense of winning them 
over through federal aid or m aking those orders 
contingent upon accepting federal grants. Nearly 
a decade ago I referred to this as “prefectorial fed­
eralism” in a symposium presented at the Ameri­
can Political Science Association and later pub­
lished as a special issue of Publius (vol. 11, no. 2, 
Spring 1981). At tha t time, prefectorial federal­
ism seemed to be emanating from the executive 
branch of the  federal government. In the inter­
vening years the executive branch, headed by 
President Reagan, has turned out to be generally 
a great friend of federalism while Congress, in­
creasingly detached as it is from state and local 
ties, has turned out to be a danger second only to 
the U.S. Supreme Court.

The key here is the detachment of members of 
Congress from state and local ties. The transfor­
mation of American politics from a state and local 
party-based system to a free-for-all among indi­
viduals supported by various national economic, 
cultural, social and political interests through po­
litical action committees has meant fewer mem­
bers of Congress have had experience in state and 
local government. Increasingly candidates for 
Congress are new to the political arena, and de­
pend on projecting their personalities to raise 
funds from PACs and individuals to cover today’s 
outrageous campaign costs. Hence they come to 
Washington without state and local political 
roots. They settle their families within the Belt­
way year round, and, while they continue lu work 
their districts, they do so as visitors more than as 
residents. Thus they have no strong personal 
commitments to state and local interests, much 
less to the constitutional rights of the states.

Even the Reagan administration has played a 
role in fostering the trend toward centralization, 
either by preferring private economic interests 
over states’ rights at critical junctures, for exam­
ple, in deregulating highway trucking and inter­
state banking, or by succumbing to popular pres­
sure without regard to states’ rights as in the 
case of the minimum drinking age.

States Reassert Themselves as Polities

Most extraordinary in the face of all this is the 
other side of the coin, tha t within this deteriorat­
ing constitutional and political framework, the 
states have become stronger and more vigorous 
than ever, have reasserted themselves as polities, 
and have become the principal source of govern­
mental innovation in the United States as well 
as the principal custodians of most domestic pro­
grams. In th is extraordinary turnaround, they 
have been helped by the catastrophes that have 
befallen previous presidents and by the positive 
efforts of the Reagan administration.

State officia ls discovered that they had powers 
of their own derived from the very existence of 
their states as states and did not need to wait for 
federal initiatives or permission  — that the states 
were indeed polities.

Fifteen years ago, the Center for the Study of 
Federalism expressed concern for the future of 
the states as polities, committing most of its pub­
lic effort on the states' behalf to reawakening the 
sense of the states as polities among governors, 
state legislators and administrators, as well as 
among federal elected and appointed officials 
(Elazar 1974,1975,197G). At the time, the center 
lacked confidence th a t the idea could be under­
stood by state officials, including governors whose 
whole political careers had developed while the 
states were becoming middle managers in a hier­
archical federal system. Then came the crises of 
the Nixon administration — Watergate, the Arab 
oil embargo, the national truckers strike and the 
collapse of South Vietnam. With the federal gov­
ernment paralyzed, the states, particularly the 
governors, acted to fill the vacuum in the true 
spirit of federalism and in a manner that should 
have demonstrated once and for all the virtues of 
federalism as providing useful redundancy and 
fail-safe mechanisms, so tha t when one part of 
the political system cannot function, other parts 
can take over.

The states organized the distribution of limit­
ed oil and gas resources; governors settled the 
truckers strike, and state agencie - came to the 
fore in the settlem ent of southeast Asian refu­
gees. State officials discovered that they had pow­
ers of their own derived from the very existence 
of their states as states and did not need to wait 
for federal initiatives or permission — that the 
states were indeed polities. Moreover, states en­
joyed exercising those powers and did so well 
(Hawkins 1982).
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By 1975, as the United States was about to en­
ter a new political generation, the second of the 
post-modern epoch, the states were off and run­
ning. The U.S. Supreme Court had entered into 
a period of rather diffuse retrenchment in the 
years following the Warren Court. State supreme 
courts began to pick up the slack through the de­
velopment of a newly vibrant state constitution­
al law, building state constitutional foundations 
for public policy in everything from individual 
rights to relations among religion, state and so­
ciety, to the fair distribution of public services. 
The constitutional legitimacy of these grounds 
was increasingly recognized by liberals and con­
servatives on the U.S. Supreme Court, each for 
their own reasons. State constitutional law be­
came a field of academic and legal interest be­
yond the courts, a sure sign of its new importance 
(Kincaid 1988, IktT 1988, Williams 1988).

We must demonstrate that the preservation of 
federalism and the rights o f states are as 
important to the preservation o f liberty as is 
the safeguarding o f individual rights.

In the mid-197Os, the federal high court began 
to look more favorably upon state actions in fields 
previously subjected to pre-emptive decisions by 
the court's predecessors. For a while it seemed as 
if the 10th Amendment would be reinvigorated 
through decisions such as Usery. Even today the 
Court’s decisions on federalism are distinctly 
mixed, with state prerogatives being preserved 
a t least ha lf of the time.

The states’ innovative role continued to expand 
through the late 1970s, in part because of the 
relative paralysis of the Carter administration 
(which was not unsympathetic to fostering a 
greater state role in the federal system and whose 
relations with the states were generally good ard 
constructive). The election of Ronald Reagan to 
the presidency clearly changed the thrust of fed­
eral government attitudes toward federalism, the 
states and localities. Reagan campaigned on a 
platform of states’ rights and decentralization. 
He unashamedly revived use of “states’ rights” 
terminology and reintroduced it into the Ameri­
can political lexicon. In this he was quite success­
ful. For example, au editorial appeared in the 
Washington Post shortly after Reagan’s election 
in November 1980 criticizing him for talking 
about state sovereignty, wnile endorsing his em­
phasis on states’ rights.

Although his visible federalism initiatives had 
only modest success, and other political inter­
ests led him to backslide from time to time, Presi­
dent Reagan never waivered in his support for 
strengthening the states in the federal system.

He succeeded in persuading Congress to fold a 
large numb r of categorical grant programs into 
larger block grants and to eliminate federal reve­
nue sharing, which had become an exclusively 
federal-local program. His administration signifi­
cantly reduced the federal regulatory burden on 
states. He also substantially reduced direct fed­
eral-local relations, insisting tha t intergovern­
mental activities in which the federal govern­
ment was a purty be conducted through the state 
governments wherever possible.1

Other Reagan administration actions had an 
even greater effect on stim ulating the new state 
role. The huge federal deficit almost completely 
ended federal policy initiatives and reduced the 
federal role in existing programs, with the states 
picking up a t least some of the slack. The trans­
formed position of the United States in the world 
economy encouraged the states to expand their 
economic development activities worldwide. Gov­
ernors and other state officials worked with firms 
and communities to promote foreign investment 
and trade. While this was done with Washing­
ton’s blessing, states more than ever became in­
dependent actors on the world scene.

The governors especially showed a new asser­
tiveness in responding to the Reagan administra­
tion, taking the lead in policy-making in many 
areas in which they had fought with the federal 
government for a modicum of managerial control. 
At the same time, state legislatures did not lag 
behind, They became more active as policy-mak­
ing bodies and a new generation of state legisla­
tive leaders showed new breadth of concern and 
understanding on domestic issues facing their 
states and the country.

Congress also responded to the changed situa­
tion. It limited the impact of several Supreme 
Court decisions that had negatively affected the 
states in matters of regulation and public person­
nel administration. Perhaps the crowning achieve­
ment in the new congressional responsiveness 
was enactment of comprehensive welfare reform 
in 1988. The state-initiated act reflected state 
ideas of welfare reform and was negotiated by 
governors working through the National Gover­
nors' Association with congressional leaders. The 
result was hailed as marking a new phase in fed­
eral-state relations whereby the states as states 
had a voice in shaping federal legislation by 
working directly with Congress and not merely 
through the federal executive department (Ros- 
ner 1988).

The Liberation of States' Rights

W hat are we to make of all this? Charles Dick­
ens wrote in A Tale o f Two Cities: “It was the best 
of times. It was the worst of times.” The states’
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role in the federal system since 1974 is awesome 
testimony to state vitality, while the actions of 
the U.S. Supreme Court and, to some extent, the 
Congress offer vigorous testimony to the dangers 
that the states and the federal system face. Even 
the actions of the Reagan administration offer 
case studies in both directions, demonstrating 
once again the need for strong constitutional pro­
tections for federalism even where there is the 
best will in the world on the part of those active­
ly engaged in the political arena to be good fed­
eralists. The founding fathers understood this 
need, which is why they wrote such protections 
into the Constitution.

In this 200th anniversary of the submission to 
the states of the Bill of Rights, it is well to remem­
ber that, beyond protecting individual rights, 
t'Hese 10 amendments were introduced to pre­
serve the rights of the states withi:. a function­
ing federal system, to overcome the lingering 
doubts of many states as to whether the original 
document was sufficient to do so (Elazar 1988). 
Those of us who are concerned with federalism 
need to make the commemoration of the Bill of 
Rights one that recognizes this fact. We must 
demonstrate that the preservation of federalism 
and the rights of states are as important to the 
preservation of liberty as is the safeguarding of 
individual rights. We need to call attention to the 
way in which the U.S. Supreme Court has turned 
the Constitution on its head, to endeavor to con­
vince the court to change its interpretation so 
that the Constitution will rest again on its origi­
nal federalist foundations.

This is now more possible than ever. Until the 
mid-1970s, states’ rights were inevitably asso­
ciated with arguments on behalf of slavery or 
racial segregation and discrimination against 
non-whites. However erroneous such arguments 
may have been in principle, in practice states’ 
rights were used effectively as a shield L r slavery 
and discrimination. That problem has been over­
come as a constitutional issue. It is clear to one 
and all that the federal constitution and the vast 
majority of state constitutions are jolor-blind.

This is the constitutionally correct position in a 
civil society dedicated to the proposition that “all 
men are created equal and endowed by their 
Creator with certain inalienable rights." For the 
first time in history, believers in federalism can 
argue that protecting the rights of the states is 
important for the sake of liberty and is not entan­
gled with slavery and discrimination. Let us go 
forth and do so.
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Federalism at the Crossroads:

Conflicting Trends, Competing Futures
by Timothy J. Conlan

The future of federalism is impossible to predict. While 
states are viewed as stronger than ever, they also have 
lost valuable political, constitutional and fiscal ground in 
recent years. The uncertain factors shaping federalism  
mean that the future o f states remains cloudy.

Over the past quarter century, the federal sys­
tem has been buffeted by powerful and conflict­
ing currents of centralization and decentraliza­
tion. After nearly two decades of dramatic growth 
in federal aid and regulatory programs, the nation 
in 1980 elected a president committed to revers­
ing the growth of domestic spending and responsi­
bilities, restructuring Washington’s relationships 
with the states and the private sector, and above 
all, rolling back the modern welfare state. De­
spite the boldness of this agenda, Ronald Reagan 
seems to have accomplished much of what he set 
out to do. Thanks in no small part to Reagan’s 
policies, the federal system has swung from two 
decades of growth and activism at the national 
level to a surge of innovation a t the state and local 
levels.

Has the system now found a balance that is 
likely to persist for the foreseeable future? The 
answer to that question depends to some extent 
on the policies of the Bush administration and on 
unpredictable events. But it also depends on the 
interplay between Reagan’s legacy and evolving 
trends in intergovernmental relations. Viewing 
the new vitality in sta te  and local government,
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many observers believe that the federal system 
may have reached a balance reminiscent of the 
“cooperative federalism” of the 1950s. Yet there 
are also signs that th is  vitality may be over­
shadowed by subtle pressures coming from the 
federal government which could lead instead to 
what might be termed “co-optive federalism.”

State Renaissance?

Many contemporary analysts predict the emer­
gence of a healthier and more dynamic federal 
system in the post-Reagan era, characterized by 
renewed vitality among state and local govern­
ments. In the view of some, the real story concern-’ 
ing federalism in recent years has been the sys­
tem’s adaptability and resilience despite repeat­
ed and abrupt changes in federal policy since 
1960. This resilience is evident in the contem­
porary burst of state and local policy innovation, 
in  the declining dependence of states and locali­
ties on federal assistance, and in the new era of 
“cooperative federalism” that characterizes the 
administration of federal aid programs.

Despite Reagan’s intentions and policies to the 
contrary, the welfare state remains alive and well 
in states and localities throughout America. Gov­
ernm ental activism has flourished during the 
1980s as state after state has aggressively ad­
dressed issues of educational reform, economic 
development and welfare dependency. For exam­
ple, two education scholars recently noted that 
“the last two years have witnessed the greatest 
and most concentrated surge of edc tional re­
form in the nation s history.. . .  The most surpris­
ing aspect of the ‘tidal wave’ of reform is that it

Page 50 The Journal of State Government



came from state governments., .  . State govern­
ments responded with new legislation, policy in­
itiatives and funding (Doyle and Hartle Dec. 5, 
1984:1)." The specific reforms are too numerous 
to list, but they range from enhanced funding and 
curriculum changes in states across the country, 
to the wholesale reform of educational systems 
in Mississippi and Arkansas, to bold innovations 
in personnel and enrollment systems in Tennes­
see and Minnesota.

Apart from education, states such as Massachu­
setts, New Jersey and California have taken the 
lead in work-releied welfare reform, an approach 
that Congress rnn»utly duplicated. Midwestern 
states have far outstripped the federal govern­
ment in the breaach of their policy responses to 
the 1980s’ agricultural depression, adopting 
dozens of programs to expand agricultural mar­
kets and to provide social and financial counsel­
ing and support services. Health care, insurance 
reform and higher education innovations have 
been state priorities.

Nor is this burst of state activism considered to 
be a temporary response to Reagan administra­
tion policies. Looking over the broad range of 
state and local policy innovations in  recent years, 
a seasoned observer of state and local govern­
ments concluded that this "new sense of inde­
pendence from the federal government. . .  prom­
ises to be both more profound and more perma­
nent than most people have recognized (Herbers 
Oct. 1987:28)."

To some extent, this state rejuvenation is an 
outgrowth of earlier federal policies that stimu­
lated the states to expand their political and in­
stitutional capacity to provide services. Subse­
quent federal aid cuts under Reagan prompted 
state and local governments to employ their re­
newed capacity with innovation and responsive­
ness. For example, most states moved aggressive­
ly to restore reductions in federal block grant 
funding, especially in areas of traditional state 
competence (Peterson 1986:13-16).

There is certainly no question that state and 
local governments are now less financially depen­
dent on federal assistance. In a process some have 
hailed as “defacto New Federalism,” federal aid 
has declined 32 percent since 1978 as a percent­
age of state and local revenues. During this same 
period, intergovernmental aid has dropped 33 
percent as a proportion of the entire federal bud­
get and as a percent of GNP. Federal grants for 
governmental service have been singled out, 
suffering among the deepest reductions of all 
major budget categories (see table 1). Direct fed­
eral aid to localities has been equally hard hit. 
With the elimination of Genera! Revenue Shar­
ing and the state-oriented restructuring of the 
Reagan block grants, many localities that once 
received direct federal funding now receive none 
a t all.

Table 1
Changes in Real Domestic Outlays, FY 1981-1987

(in billions of dollars and percent)

Budget Category
FY

1981
FY

1987
Percent Change 

1981-87

Total Non-defense $555.2 5609.5 9.9%
Payments to 

Individuals* 3*14.3 394.9 14 7

Total Grants in Aid 100.6 90.4 -10.1
To Governments 61.3 43.0 -298
To Individuals 39.3 47.4 20.6

All Other 106.0 34.7 -20.1
Net Interest 73.7 117.5 594

’ Including g ia n ts  tc state and local governments for individuals.
Source: Calculated from U S  Office of Management and Budget. Historical Tables. 

Budget o f the U nited S tates Government. Fiscal Year 1989, (GPO 19881. table 6-1.

Despite real reductions in  federal assistance, 
state and local expenditures have continued to in­
crease during the 1980s as many jurisdictions 
have raised existing taxes, broadened their tax 
bases and adopted more innovative forms of 
financing. Nor are these trends toward greater 
fiscal independence expected to be short-lived. 
Real reductions in federal aid began under Jimmy 
Carter, not Ronald Reagan, and existing con­
straints on the federal budget promise to contin­
ue for many years.

The trend toward greater state initiative and 
independence has been complemented by changes 
in the way remaining federal programs are im­
plemented. Recent studies of federal program ad­
ministration have emphasized “when federalism 
works” rather than problems of complexity, dup­
lication and conflict (Peterson, Rabe and Wong 
1986; Levin and Ferman 1985). Just as the refine­
ment of New Deal programs led to an intergov­
ernmental era often dubbed “cooperative feder­
alism,” longitudinal analyses of more recent fed­
eral initiatives have stressed the ability of feder­
al, state and local governments to work togeth­
er to resolve administrative conflicts and improve 
program performance over time.

The renaissance of state and local governments 
indicates to many analysts tha t bold federalism 
reforms of the type proposed by Nixon and Reagan 
are a thing of the past. If ever they were appropri­
ate, they are now clearly obsolete responses to 
intergovernmental problems that no longer exist. 
"No one expects a return to the days of overwhelm­
ing federal dominance,” writes John Herbers. In­
stead, he implies, we can look forward to a dy­
namic state and local sector flourishing in a new 
age of cooperative federalism.
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Or Co-optive Federalism?

A less cheerful scenario for the future of feder­
alism could put reform back on the agenda. 
Though less fashionable today, this scenario 
draws attention to new and lingering challenges 
to the long-term vitality of state and local govern­
ments — challenges tha t may rekindle concern 
for the federal system. As David Walker 
1986:344) has observed:

The systemic position of state and local 
governments, while operationally powerful, 
is weak constitutionally and politically . . .  
Reagan federalism . . .  has done little to . . .  
place the American states on a par with 
their counterparts in . . .  other federal 
systems.

Thanks in no sm all part to Reagan's policies, the 
federal system has swung from two decades of 
growth and activism at the national level to a 
surge of innovation at the state and local levels.

Although such weaknesses may not pose an im­
mediate threat to the health of the federal sys­
tem, problems may result from the “tyranny of 
small decisions,” as Laurence Tribe (1978:302) 
has put it:

No one expects Congress to obliterate the 
states, a t least in one fell swoop. If there is 
any danger, it lies in the tyranny of small 
decisions — the prospect that Congress will 
nibble away at state sovereignty, bit by bit, 
until someday essentially nothing remains 
but a gutted shell.

Such a scenario rests, first, on the assumption 
th a t states and localities are legally vulnerable 
under contemporary judicial interpretations of 
the Constitution. Traditionally, the Supreme 
Court acted as the ultimate arbiter of federal and 
state roles in the federal system, using such pro­
visions as the 10th Amendment and the com­
merce clause to carve out separate spheres of sov­
ereignty for each level of government. Indeed, un­
til the 1950s, most accepted definitions of feder­
alism were premised on such a judicially policed 
system of “dual federalism.”

The legal concept of dual federalism began to 
erode during the 20th century, especially after 
the New Deal. By 1942, the Court had proclaimed 
the 10th Amendment to be no more than a “tru­
ism,” and it had established the legal framework 
for virtually unlimited federal intervention in 
state affairs through the spending power and 
commerce clause. In 1976, the Supreme Court 
made a brief attempt to resurrect the 10th 
Amendment as a limitation on Congress’ juris­
diction under the commerce clause, but the com­
plex test established in National League of Cities

vs. Usery to protect “integral" and “traditional" 
state functions from federal intrusion proved un­
workable. Within a decade the Court had thrown 
up its collective hands and overturned the Usery 
decision, relying instead upon “th*> effectiveness 
of the federal political process i n , < .serving the 
States' interests.” Indeed, the Supreme Court 
majority in Garcia vs. San Antonio Metropolitan 
Transit Authority, et. al. stated emphatically 
tha t the court was abandoning its role of ad­
judicating disputes, pitting Congress’ power to 
regulate in terstate commerce against state sov­
ereignty claims:

State sovereign interests . . .  are more 
properly protected by procedural safeguards 
inherent in the structure of the federa ’ .ys- 
tem than by judicially created limitations 
on federal power.

Political Weaknesses

Ironically, the Supreme Court may have aban­
doned state and local governments to the politi­
cal fray at the very time that such governments’ 
ability to defend their interests effectively in 
Washington had reached an historic low. The 
relative weakness of decentralized party organi­
zations; the rise of nationally oriented mass 
media, electoral resources and interest groups, 
and congressional actions all raise questions 
about the Court’s logic. “One wonders why,” 
writes M artha Derthick (1986:32), “if the states' 
interests are so well protected by the political 
branches, the issue [decided in Garcia] reached 
the Supreme Court at all.”

The basis for the Court’s reasoning in the 
Garcia case extends back to arguments developed 
in the 1950s, when legal scholars and political 
scientists began to theorize that states and locali­
ties protect their interests in the federal system 
primarily though structural and political means. 
Legal experts argued that the structural features 
of the constitutional system — such as the elec­
toral college and equal state representation in 
the Senate — ensure that state  interests are rep­
resented and protected in the Congress and the 
executive branch.

Political scientists questioned the effectiveness 
of such structural features, noting that the 
presidency (since the 1930s) and the Senate (since 
the 1960s) most often have been the sources of ex­
tensions of federal authority. They pointed, in­
stead, to the protections offered by the American 
political party system. “The parties," wrote 
Morton Grodzins (1966:254), “are responsible for 
both the existence and form of the considerable 
measure of decentralization that exists in the 
United States."

Since the 1950s and 1960s, however, the U.S. 
electoral system has been transformed. The locus
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of innovation and leadership in political parties 
has shifted from local and state organizations, 
many of which are weaker than before, to the for­
merly episodic national parties. Although party 
modernization is taking place in many states and 
localities today, it ir. often the direct result of 
stimulation by the national party organizations 
(U.S. ACER 1986).

At the same time political parties as a whole 
have lost the near monopoly they once enjoyed 
over most elements of the electoral system, in­
cluding candidate nominations, electoral commu­
nications, campaign resources and financing, and 
voter mobilization. In most cases, competing 
nationally oriented institutions now dominate 
these activities. State and local party leaders and 
activists no longer make independent judgments 
about presidential candidates at national party 
conventions, but rather ratify decisions made 
earlier by primary electorates and caucuses. In­
dependent campaign consultants orchestrate 
congressional campaigns from coast to coast. 
Some congressional candidates are reluctant to 
solicit campaign funds from their constituents 
and, instead, focus fund-raising efforts on politi­
cal action committees in Washington and n.jney 
centers in Texas, California and New York. Mean­
while, candidate communications with the elec­
torate occur primarily through the mass media 
— particularly television.

As a result, recent scholarship suggests that 
presidents and members of Congress have be­
come far less dependent upon state and local poli­
ticians and elected officials for political success. 
"The development of national issue-orieniad fol­
lowings by presidential candidates seeking nomi­
nation,” writes Leon Epstein (Fall 1982:100), 
"has largely replaced . . .  state and local party 
leaders, acting through the old confederative 
structure."

Similarly in the legislative branch, Huckshorn 
and Bibby (1982:91-92) argue that “representa­
tives and senators, once in office, feel little sense 
of obligation to their state and local parties.” 

lb  be sure, state and local influence in Wash­
ington is not felt solely through political parties 
and elections. During the past three decades, 
state and local governments have greatly in­
creased the size and sophistication of their lobby­
ing presence in the nation’s capital. Over the 
years, this intergovernmental lobby has had its 
share of important victories, from enactment of 
General Revenue Sharing to securing and pro­
tecting funding for Medicaid. Yet, the need to 
develop such a presence, in part to compensate for 
the political changes described above, might 
well constitute a sign of weakness rather than 
strength. Given the doubling of interest groups 
in Washington since 1960, the state and local sec­
tor has, at best, only kept pace with its frequent 
competitors.

Thus, it may be no accident that Gen era! Reve­
nue Sharing and the Comprehesive Employment 
Training Act (CETA) were virtually the only 
large programs that the Reagan adminis' • ition 
successfully eliminated, or that grants-in-aid 
have suffered a disproportionate share of budget 
cuts over the past eight years, or that grants to 
governments were left relatively unprotected by 
Congress from across-the-board cuts under the 
Gramm-Rudman process. Even the exceptions to 
this pattern can be informative Most, though not 
all, of the state and local income tax deduction 
was preserved during the bitter battle over tax 
reform. Yet, this victory was achieved only after 
great effort, on an issue supported by three- 
quarters of the American people, for which the 
principal beneficiaries are higher income taxpay­
ers, thanks to a lobbying campaign organized and 
funded by New York real estate interests and or­
ganized labor.

The renaissance o f  state and local governments 
indicates to many analysts that bold federalism  
reforms of the type proposed by Nixon and 
Reagan are a thing of the past.

New Complexities

According to the pessimistic scenario, even the 
perception tha t intergovernmental interdepen­
dence has declined under contemporary federal­
ism is illusory. In many ways, the levels of gov­
ernment are more intertwined than ever. Tb be 
sure, Reagan’s New Federalism sought to reduce 
the comp lexity of existing intergovernmental a r­
rangements and to move the federal system back 
in the direction of neatly separated functions 
reminiscent of 19th century “dual federalism” — 
though on its own strongly decentralizing terms. 
And federal aid as a percentage of state and local 
revenues will almost certainly continue to decline.

Nonetheless, state and local governments in 
many ways face a more complicated Washington 
environment which goes beyond the issues of fed­
eral aid. Although intergovernmental relations 
once revolved primarily around fiscal relation­
ships, in recent years this federal aid dimension 
has been massively supplemented by new forms 
of federal regulatory and tax policy.

In the 1960s and especially the 1970s, the na­
tional government began to impose new and far 
more intrusive regulatory burdens on states and 
localities. By one count, there were 36 such regu­
lations in force by 1980 (Beam 1981:8-18). Al­
though the pace of new regulations slowed some­
what during Reagan’s tenure, since 1981 the fed­
eral government has required states and locali­
ties to raise the minimum drinking age, to per-
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mit larger and heavier trucks on their highways, 
and to take costly steps to monitor non-point 
water pollution and public drinking water.

Similarly, virtually every federal tax bill enact­
ed since 1978 has contained provisions inhibit­
ing state and local governments from generating 
revenue The national government has increased 
its competition with the states for “tax room” by 
raising gasoline and excise taxes. It has relent­
lessly, and often successfully, attempted to re­
strict the use of tax-exempt municipal bonds. And 
it has eliminated federal income tax deductions 
for state excise, sales and personal property taxes.

Ironically, the Supreme Court m ay have 
abandoned state and local governments to 
the politica l fray at the very time that such  
governments' ability to defend their interests 
effectively in Washington had reached an 
historic low.

Thus, in addition to concern over the availabili­
ty of federal funding and how to obtain or retain 
it, states must watch closely for intrusive federal 
regulations and seek to protect their remaining 
benefits in the federal tax coda "The intergovern­
mental agenda is getting so long it would take all 
my time just to keep up the list of Issues," lament­
ed one state government lobbyist. “We can’t be­
gin to respond to them all."

The list of issues is likely to keep getting longer. 
As the policy platforms of the 1988 presidential 
candidates made clear, modern politicians — and 
the people who elect them — still believe that 
their role is to “do something” about the endless 
and changing list of problems confronting con­
temporary society. Unable to devote substantial 
public funds to the pursuit of new priorities, 
policy-makers are apt to accelerate the pattern al­
ready established in recent years — imposing new 
regulatory burdens on states and localities while 
competing with them over tax sources. M artha 
Derthick (1986:32) has described the potential 
result:

In particular, there is a danger th a t Con­
gress, in striving to close the gap between 
its desire to define large goals and its un­
willingness to provide the administrative 
means to achieve them, will try to conscript 
the states. That is, it will give orders to 
them as if they were administrative agents 
of the national government, while expect- 
irg  state officials and electorates to bear 
whatever costs ensue.

Given prevailing constitutional, politicnl _nd 
fiscal trends, states and localities risk confront­
ing the worst of all possible worlds. In the past, 
they enjoyed legal protections from excessive fed­

eral incursions, and federal influence came in the 
form of federal grants and subsidies. Now that 
states’ political and legal defenses have eroued, 
even as federal budget constraints have grown, 
federal mandates and pre-emption might become 
the principal forms of intergovernmental in ter­
action.

Even the new cooperative federalism described 
in recent studies might prove to be more akin to 
“co-optive” federalism. Evidence from these case 
studies suggests that the key factor promoting 
smoother intergovernmental administration has 
not been evenhanded bargaining between the 
levels of government but the co-optation of state 
and local decision-making processes by cadres of 
federally inspired interest groups and profession­
als (Peterson, Rabe and Wong 1986).

However harmonious such a process becomes, 
the upshot remains th a t state and local resources 
directed toward federal priorities are unavailable 
for alternative state and local priorities. And the 
fact tha t smaller, territorially organized consti­
tuencies generate different kinds of polity priori­
ties is one of the basic rationales for a federal sys­
tem in the first place. Moreover, the resulting 
administrative pattern of vertically organized, 
functionally fragmented spheres of authority 
recalls the very system of “picket-fence” federal­
ism that frustrated governors and state legisla­
tors and prompted federalism reform efforts 
earlier.

Conclusion

The trends shaping our federal system are as 
complex and contradictory as intergovernmental 
relations. Neither of these two scenarios for the 
future is apt to triumph completely. In all proba­
bility, elements of these conflicting trends are 
likely to persist and interact. But should the 
trend toward co-optive federalism gain the upper 
hand, issues of federalism and intergovern­
mental relations are bound to regain center stage 
on the nation’s polity agenda and prompt new 
calls for federalism reform.
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B r a d l e y
5/3/89

Original sponsors: Fahrenkamp, Sturgulewski,
Eliason, et al.

IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR SENATE JOINT RESOLUTION NO. A3 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - FIRST SESSION

Relating to implementation by the Con­
gress of the Tenth Amendment to the 
Constitution of the United States.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the Tenth Amendment of the United States Constitution, a part

of the Bill of Rights, provides that "The powers not delegated to the
United States by the Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people."; and

WHEREAS the limits under the Tenth Amendment on the authority of Con­
gress to overrule the laws of the states have recently been reviewed by the
United States Supreme Court in Garcia v. San Antonio Metropolitan Transit
Authority, A69 U.S. 528 ( 1965) and South Carolina v. Baker, 485 U.S. ___,
99 L.Ed.2d 592 (1988); and

WHEREAS the opinions hold that the states must find protection from 
efforts by the Congress to overrule state legislation through the political 
process rather than from constitutionally defined protection in the Consti­
tution itself; and

WHEREAS the opinions offered no protection to state legislation and 
invite further preemption by the Congress of the authority of the states; 

and
WHEREAS the Alaska State Legislature believes that the Tenth. Amendment 

to the Constitution of the United States is and has -been of operational 
force governing and balancing the respective powers of the United States 
and the states; and

WHEREAS the Alaska State Legislature believes that the Tenth Amendment
-1- HCS SJR 43(Jud)
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i s  a s u b s t a n t i v e  l i m i t  o n  t h e  pow er  o f  t h e  C o n g r e s s  and  s h o u l d  b e  a p p l i e d  

b y  c o u r t s  o f  t h e  U n i t e d  S t a t e s  and o f  t h e  s e v e r a l  s t a t e s  a s  a s u b s t a n t i v e  

l i m i t  o n  n a t i o n a l  p o w e r  i n  c a s e s  c o m i n g  b e f o r e  them when a q u e s t i o n  o f  t h e  

a u t h o r i t y  o f  t h e  s t a t e s  i s  r a i s e d ;

BE IT  RESOLVED t h a t  t h e  P r e s i d e n t  and t h e  C o n g r e s s  a r e  u r g e d  t o  c a r r y  

o u t  t h e i r  c o n s t i t u t i o n a l  r e s p o n s i b i l i t i e s  t o  p r o t e c t  and s t r e n g t h e n  t h e  

p o s i t i o n  o f  t h e  s t a t e s  i n  t h e  f e d e r a l  u n i o n ,  t o  a v o i d  i n t r u s i o n  u p o n  t h e  

p r e r o g a t i v e s  o f  t h e  s t a t e s ,  and a f f o r d  p r o t e c t i o n  t o  t h e  p r o p e r  g o v e r n i n g  

a u t h o r i t i e s  o f  t h e  s t a t e s .

COPIES o f  t h i s  r e s o l u t i o n  s h a l l  b e  s e n t  t o  t h e  H o n o r a b l e  G e o r g e  Bush,  

P r e s i d e n t  o f  t h e  U n i t e d  S t a t e s ;  t o  t h e  H o n o r a b l e  Dan Q u a y l e ,  V i c e - P r e s i d e n t  

o f  t h e  U n i t e d  S t a t e s  a n d  P r e s i d e n t  o f  t h e  U .S .  S e n a t e ;  t h e  H o n o r a b l e  Jim 

W r i g h t ,  S p e a k e r  o f  t h e  U . S .  H ouse  o f  R e p r e s e n t a t i v e s ;  and  t o  t h e  H o n o r a b l e  

T e d  S t e v e n s  and t h e  H o n o r a b l e  Frank  M u r k o w s k i ,  U . S .  S e n a t o r s ,  and  t h e  

H o n o r a b l e  Don Y oung ,  U . S .  R e p r e s e n t a t i v e ,  members  o f  t h e  A l a s k a  d e l e g a t i o n  

i n  C o n g r e s s .
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