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SENATE JOINT RESOLUTION NO. 43

[ IMPLEMENTATION OF 10TH AMENDMENT]
Relating to implementation by the Congress of the Tenth Amendment to the
Constitution of the United States.
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OFFICE (9072452-4882

HOME (907) 456 2899

Senate

To House Judiciary r

From Senator Bettye Fapf*

Re SJR 43, Relating to the 10th Amendment to the
Constitution.

Date: May 3, 1989
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JUNEAU. ALASKA 99811
CAPITOL. ROOM 125
OFFICE (907) 465-3834
HOME (907) 780-6027
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This resolution would encourage the President of the United
States and Congress to protect and strengthen the position of

the states, and to avoid
the states,
authorities of the states.

At the Council of State Government®s annual meeting,
Executive Committee took action urging the Council
Board members
the substantive and operational

to the U.S. Constitution.

This request stems from recent congressional
actions which have resulted iIn a serious shift

the states to Washington. Two Supreme Court decisions,

the
Governing
in each state to adopt a resolution affirming
effect of the 10th amendment

intrusion upon the prerogatives of
and afford protection to the proper governing

and Supreme Court
in power from

Garcia v. San Antonio Metropolitan Transit Authority and South

Carolina v. Baker, especially
protection for state authority,
find protection from congressional
national legislative process itself.
and federal
extensions of national
and tax systems.

Congressional
authority over state banks,
of State Governments will

inform state leaders and the voting
They created a special

The Council
campaign designed to
public about this issue.

intergovernmental Partnership Task Force”
effort,
John Marchi of New York.

I urge your support of this resolution.

reduced the Tenth Amendment
holding that the states can
regulation only through the
committees
regulatory agencies are now considering further
businesses

be conducting a national

to spearhead this
co-chaired by Senators Douglas Henry of Tennessee and
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The Honorable Jim Barnes
Assistant Majority Floor Leader
Missouri House of Representatives
Room 310, State Capitol

Jefferson City, Missouri 65101

Dear Mr. Barnes:

We need your help, as a member of the Council®s Intergovernmental
Affairs committee, to obtain adoption by the Missouri legislature
of a resolution affirming the substantive and operational effect
of the Tenth Amendment to the Constitution, especially in light of
the Supreme Court decisions in Garcia and South Carolina v. Baker.

On March 14th of this year, our CSG President, William A. O"Neill,
Governor of Connecticut, and our CSG Chairman, Arnold Christensen,
Senate President of Utah, wrote to each member of the CSG Governing
Board asking that they move to have the resolution considered and
adopted in their legislative body. Sample copies of the
transmittal letter and the resolution are enclosed. To our
knowledge, as of this date, some 14 states have either passed the
resolution or have it under active consideration in their
appropriate legislative committees. We have, however, no
information about introduction or progress of the resolution in
your state. The persons receiving such requests in Missouri were:

Governor John Ashcroft
Senate President Pro Tern John E. Scott
Speaker Bob F. Griffin

We believe that adoption of the resolution by a majority of cho
states would send an 1important message regarding preemption of
state responsibility and authority to Congress, the President, and
the courts. This is an important initial step, as indicated in the
enclosed public hearing announcement and press information, to
restore balance in our federal system.

Headquarter* Office: IronWorks Pike, P.0. Dux JIOIO, Lexington. KY 40570*9989 « (000) 262-2201
Regional Offices: New York e Chicago = Shii Francisco ¢ Atlanta



To the extent you find it appropriate to do so, we would request
that you 1introduce this resolution supporting an affirmative
interpretation of the Tenth Amendment, or assist in finding another
appropriate sponsor.

Please call or write to the Task Force in care of Norman Beckman,
Director of the Council®s Washington Office, to advise us of the
supporting initiatives you may undertake. We would also like your

assessment of the chances for adoption of the resolution in Alabama
during this session or the next session of the legislature.

Sincerely yours,

Se . see
N NN Qwnmental Task Force

Vice President Pro Tem, New York
Cc-Chair, Intergovernmental Task Force

JO :DH :IM/kac

Enclosures
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MEMORANDUM FOR THE RECORD
Fr: No ian

1

Re; Adoption of State Resolutions Reaffirming the Substantive and
Operational Effect of the Tenth Amendment to the U?%s,

Constitution
The following responses have been received:

EASTERN REQiON
New York - Passed Senate and Assembly.
Delaware - Concurrent Resolution No. 45 passed March 22, 1989.

connaoticut - Likely to be adopted.

Rhode la

MIDWESTERN REGION

Indiana - SCR 56, co-sponsored by senators Garton and Neary and
Speakers Phillips and Mannweiler, adopted April 13, 1989.

Missouri - HCR 24, sponsored by Representative Joe Driskill,
introduced and referred to House Ways and Means Committee on April
5, 1989.

Nebraska - No action to date. |Introduction of resolution expected
scon.

HfiBilquHrtflr# offtco. Tron work* PIVh. p.o. Uux 11810, l.exInglon. KY 40870-0989 « (000) 252-2201
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Editor's Note

"The powers not delegated to the United States by the
Consfitution, norprohrbrted by it to the States, are
reserved to the States respectively, or to the people.”

— 10th Amendment, U.S. Constitution
(Ratified Dec. 15, 1791)
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American Federalism:
Past, Present and Future

by David B. Walker

Where stands American federalism at the close of the
Reagan years and What isits future? Understanding how the
formal features of our qovernment have shaped and been
shaped by socio-cultur economlc technological and
international challenges of the last two centuries s a basic
prerequisite for grappling with federal-state-local issues.

Thesud ederal systems in other counjries  26th Amendment, giving 18-year-olds the vote in
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ﬂm uence n part the s?glal economic and -~ 193
fechno 09'06“ develo ﬁtaiem ofnations possessing These formal actions to dem?cratlze the repre-

St o ot et SRR
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David B Walker is director. Institute oi Public and chﬁtme%the were sir n?ggéhr%g&e t”ensatta(t)ens

Utban Affairs at the University of Connecticut He was arts an th'% %
assistant director of the US. Advisory Commission on e grl 1€ afena? IC

RO Iy choices we
Intergovernmental Relations from 7966 to 1981 made. These political orga

Izations not on[y
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Recent Trends: From Cooperative to
Co-optive Federalism (1964-1980)
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and Sanzonel 81, 75‘) The chrefreas?ns forfthrs and local representational arrangements The
troubling transtormation were the collapse ofthe  electorates expanded In states that had system-
old, non- centra Iz Partys stgm the continye atrca gfbarre racial and ethnic m norrtres State
act|\rrs and ce(qtra rzrd encresofthefe g turesweéerecasttore lectt eCourt
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Carter nt ate 19 %sa d Reagan rnthe 1980s.  Same since that time, St te oIrcz dr g roces-
ensjons of the governmental transfor-  ses are more accessible, responsive and répresen-

matronfmm 1964 to 198 are sonumeroust at tative than ever.

rtwoudrequrrea”umftoc a?eq .Inthe
area offunc tlonal feaeralism, the federa govern The deference that had been accorded states

ent experienced major sf fs fromPred e“tg and localities eroded by the late 1970s so that

onnson throu %ter In tiantrtatrve an
8ua rtatrve terms é e national governments  Congress and administrative agencies treated
estr ¢ role expanded exuberantlﬁaéﬁobrse%%t them as just another interest group.
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era ga/ etcfa%en awasnot ras- At the national Ievel however, far less favora-
f]ca lyre ce %/aresuto or devolutions of bIedeveo ments took place from the [ate 1960s
t enatrona roles and functro s between 1964  through the 1970s. The deference that had heen
accorded stafes and localities eroded by the late

A fre Hentlj overlooked but histaric deveIoP 1970s so that Congress and adminjstrative agen-

icate, t e fed-

mentofthese years wasthe assumption by locall-  ciestreated them aSjustanotherrnterestgroup
f1es. and espec y estateso reater —even  FEour reasons explain this. ét obb¥ﬂ X
In rsrfensa le Inistrative and o states and localities for new aid progra san

era-
tional res onsrbr|rtres In unctrona\f fed eralo
State ovgrnments became the daramount leld rr]nacrrr%efuneslras eresssetéredgrorépcso Vgegg orn%_
managers, plelrnners and pastial funders of the nrngrntnemr 1 03 otﬂe Conser atrv 2-
majority and argesto the federal intergovern- itioh’s™ domination of Con%ressandtheconcomr-
gtetta assistance ard Je U%W P atrns tantrncreas%d control ofcongressional commit-
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ait f” t third factor was that state and local elected of
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centrineld) ederal pdicial actons werer d cing  EMOrs'Ass ?ratron eadquarters 1 Wasnington,
State and Toca overnmentsrnc st a as the state e rslatures merged ffiree nationa
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unc“on Iven the centr za onofm OI’ - ar presenting the views of their respective
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IvVision 0 servrcrnqﬁresponsr ities, that ~ “old party system.” One was the dec rnernstate

e e R R
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reaﬁ ortionment rom 196 cal party ECISIO S, ex nsion of merit coverage

ecisig
C gre s enactment ofnt?re 1965 Votrn er ofstate and local employees, and a new fqenea
Act produced a dramatic democratization ofstate  tion ofvoters who were more independent, issue-
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orrenter? and less depe rf]dento state and local
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Another undamental auseo art eclrne
was the emergenc oftou etrtors}rv 0 togk
|ca arties ormer

on assl 0glnm ts tha
ono e mrna cont ct now
%I ac reve rou the rn e en entm ss
raratherthan b“) rtg/staw tsand mec
msms Hired consultant Provr e much of te
exgertassrstanc rncamR %nrn and arange of
Rartxdprovr rsare.t e ain'sources of cam-
Ealﬁ The rstorrca wea %rt y role In
re(fsws further und rmbne y reforms
In the ear ?/1970?and % gex oaron
rnt e number and ﬁ/peso Washington-based In
terestoroups (ACI f3
Despite and Ioartlg/ becauseo these develop-
Htents state a tional a]rtyo anrfatros
ave endeavore to adaPtt the’ new milieu. At
the naltrona level, Rary orgsnrzatrons —the
Republicans more'than’ the emocrats —are
str ngerdthan ever. Their financial aid to s ate
rpiart (e irect fund- rarsrno assistance, po rnﬁ
P afa rocessrn caoacrt e, voter reqistratjo
ﬁartsa candi A ecrurtmentan trarnrn%
re ectactrvrtres and ro (esvrsavrsstate artre
that would have amaze th errpr% ecessors of a
generatron ago (AC
[nrg ht uestronwhet erth% eintra- ﬁar
[) eralist chan es can_correct t eovera
aance in the system. The answer is "N
ectorate 15 no'more strongly commrtte toaf
Part y than It was two decad sa o Ama ority.o
058 ex[%ressrnegfan o&)rnronr rve in-
Icated eg erre irou Inferest
orou stoadv ncet Ir politica ionc Lns A JR
86,52). Moreovert e potentrole oft
PA s consyltants and pressure groups seems un

0 fade.
Tehg teo[eral # iciar srecord throughout th
wa 04 gress Ve expa
tr%{nds mrtr ted In the 5 Int
ederal c urt system u controversra con

gressrona ena tments an assFmed the role of
a eader In the rocess ofsocla change quife at
o dswith rts(sra itional gosr lon asa defe erP
glrstrBtra |t|onan Cla contlrnurt (!g/
ana Karnson %1976 56). Gener)al A Icla
frsronsen arged national power by placing seve de
Imjts onth e ates. Thefwrnstan eswhere fe
ea courts re ted omesensrtrvrtytoarP Wer-
state rolernc ude reapportionment a
catronal Inance cases at strengthene the
St%grsn observers predicted a reversal or redug-
tion ofthe Warreanourt;s Fbertarran and e aIr
tarian tendencies with the appointment of
1](ustrce Warren E, Burger. ITwever analysis
19705 civil rr s ang erties cases | r]%
cates th eCourtmiarntarne ts sensitivity.to \
ertarran and racial justice values. In cases invo
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mo the crrmrnal defendant rr%hts sex drscrrmr
ita lon, local zonrnrnr Ht ancsand]stat 'ﬁ
tive agproprratro eralgrant unds, NOw-
ever, the Court exhibite concern or state au-
tonom%/ a) areness of Intergovernmental
comi P/ “and “for earance
Yet, in constitutional areas fcrucral srr?nrfr-
cance to federalrsm —the conditional spe drng
Eower requlation of rnterstate commerc
uprem ofcongressrona enactments an arr-
tron— ourtggnera XSD aye anatrona 1Z-
Ing role (Walker 1981 .0 anatrona
League of Citres vs, Usery (197 the Court
a 94 vote enunciate a extra rdrnary excep-
tront ) this “trend.” But later cases erode Usery

significance, until the decjsion was specifica
overturned in the Garcia (1985) casep

Reagan's Record: 1981-1988

Reagan federalrs as revealed in his t980 cam-
oar n eeches and early term pr rP oposasreacte

a] eéectedrntergov rnmental develo ments
ot e previous 16 y&ars: te ssveex sro
of the na onalaenahte alize
policy-maki %pro ess: t ereg 10N 0 state an
ocal governments an the forrvate sector; the
result %admrnrstra ve Inef ectrveness econo -

IC Ineff| re[rcres and lack of accoon y t e
ncreasrg% C0 oPtrve approatih ederalleqgis-
é%tors administrators and regulators; { ers

Interest rougascen ancy, and the lack of clear
nationa) dome

fic Rur 0SS,
President Reao r nrired as rird mostrpolr-
icians, the g sitive résults of ear rerBrogs
Schwarz 1 Forexamge jron 1960 to°1
henum er Amercan |vrnﬁ In overt¥nﬁ1
alved anddt gﬁ gtween tg gnomc g
straon eer ran we ! rdogotwrneenaes Ite th

ssive influx m’ ration jqb ap-
n]rcants An agdrtron%P ?ron eJrrcah)f
oined the work force, mﬁart bec useo edera
acltrons Life gxpfcta thened and child mor-

ecline re olution was achieved

In_civil r gtoand berties,

IutarX aspects ofthe Johnson- [eron
Ford-Carter years Wee overlooked, while th e
negative oneswere hi r hted. Hence Rea%
ederalist creed stress fevere reductrog the
paer mtergovernmena role, a major devolu
tiop orpr 9 mresRonsr ilitles, derequlation, a
re uctron qgover ment activism and a return
{0 a edera tate partnership In Intergovern-

?H JeaUOHS

adm rnrstratro s drive to reduce the {ederal
rnter%overnmenﬂ r

These $

oeachreved an ab? ute re-
uction of §8 b rop omt e Carter Tiqure) in
rantorg%r s for fs Hr 1982. However the

lashing of fedéra ard dpvert e follow-
(Jn ree ears ne ermgterrarze hati |fsmore
ring Reagan's second administration, federal



id |ncre sedtonearl§$115brllron for fiscal 1987 |ﬁh|n a centralized review of propgsed new or

19? 15:U ensu? urﬁau 1987, 23 dreg atronsA‘thﬁsea ministrative ac-
his glacial increase In federal aid, however tronss?we ramatically the rate o ssuancesrn
F eba25 ercentaid reductronrnconstant teear 3/ ? Igew years an consrgera eased
a etween 1978.and 1988anda|2 ercente tﬁr enfo Hrrvate sector utonarmar-
tv\lggnasaRmﬁgrtron of state-local revenues be- %rna réfor state and local governments (Conlan

Anotlt drme sion ofthis drive to reduce the oma or ee uI tory legislative jnitiative —
eera role was the reduction rngrant rograms ot erJ n the H gnant proposals accom
ro 539 In 1980.tq 405 by, Jan%rg ost anied these erforts, “howr.ver. Moreovrir Con-
uctions werernrtrate 1981 and new p ress’ p[(opensrt}/ to pre-em éand requlate did
rams ra ually Increased after 1982. T e |n ot sl en Moreover, the mrnrstr fion SUB

reas |(?>/rant [0 ramsto4 ) XllggYsu% e]sts Porte tral ertrucﬁVJadteen age rrnkrng

thatt mics 0fprogram proliteratio ations and man ate rocedu sforres §P
characte ze% the 19 Osgnavepnot een tota Fy to reparts omosﬁtta glec feira(n |caE %
ants. The administration also led th t tor

ec |pse g/retrenc ment ﬁoncerns
n related moves to evoverf glramsand [e- touHher conditions on socral weLare prog?rams
S onsrbrlrtrestostate and local levéls, the aq eadmrnrstratronspht 0S0p néatr vgrot ?rtte

IStration scored Its qreatest succesgs|n181 ducin governmg g r! m

Sme6 ald rt)ro rams were scra %‘t ?ucces From. 1980-87, fegeral sgendrn rose
nibus Bu g conciliation Act (OBR an 77 rorin |on 0$ 1,067 billion, an %tatg

wee drntonrnri newRo grants t“a S rom 81 iI[1on to nesérma

en the tofal reached 17 as Con res P éACIR 1988,22 Com Ined outlays rose
nacte three orernthree ears an cntr ue rom 3 P % 0fG NPén 129 to 35 percentsix

the older entitlement C unrt evelopmen years ACER | I19r§ ).

Block Grant, On[;/one o?the 1981y Bsters §rover§ Anothe t of national ?trvrsm |s|t e}pgv
rnor;era Ive, The eana ofaenera revenu shah nmentscre§rt£ ? renr% Flgans t)e \?vgel 1%

or local genera Pover ments | 198% Wit crne In New
|t§Housesu pport, marked another pnase of a E\N uar % qoansso red toangut
evo |onaﬁ rrve Revenue, sharin sde stan Ing baa e o br lion by the end of
mrsern& with'the ad nlrnrstraéronsa]o roval 987, Fe eral veran tdp?nso enterprises
eﬁthe Ind offederal unilateral devolution that sur sse te lon leve Ht 0ans out-
subnationa governments resent. Th eEnvrron sta eral vern
menta Prote ence

87 the
tlon Agencgsassr nment o grea EHKCP IFECtly or Iﬂfﬁgﬂ? had |n
%FO ram authorit fafes L?nder It 1 ocatron of trillion | outstan In cre It 0]

P?Wﬁ Vevatlfre%;?tnﬁrcgnlgeurgt HSE%%%QA?H aSWeer%Wu”t? et e AR Cmens

ugtal achievéments, they should ace overnments. This ontrasts ma(rllksetgte 3vnrt tna

rbader context, The m rRea an efo ect rant-|n-aid story, Governmenta| activi sm a re

am ssrve evo ution 0 sp nsr rrtres In expenditures an cre |t ro

reached a total Im asseb not een tamed, es Ite th ecur

{ eove ooked 1sthat In 19 fe eranutaso nt ortrono omestrc outa
Ok A0 OF e purbose arant t?“ untel for ‘ e s s atet Soa mé*tt‘tt‘ttttn ”‘se
er o) 6 erc r?t orthoe‘agt Oe%lrrot g?ter escore boareP in rncat S manor SUCCESSES.

a mrnrstraﬁ 8reover mo tmaéorrﬁ)mestrc states hat/e heen the Prrme recr lents ﬂfallthe
Rro ramso Osar]d 1970s are still on the rants. Fou egove(m ere the prime
tona agend a re%ona ec?nomrc devel %pme spo esp%rsons orst 0ca govern ents
housing we resident’s

uts). Many’e actmer(retC Ifethvmbrgt?t Cong rgss urrng r vrg/reat rg A OTvee tstt Were as-
gcatgstroph){cr ness, weffare reform, clean water srgened%t %t [reg isrﬁlrty%ra msrnraterrn
ear 0USe” process.u

mendments, housin rade sugaest rse egional
mnat?onal act?vdusm g ttenﬁ M ?egr%ous? l ecutrrvg Order 12372. urrngl 81-1987 the state
expensrvedraw ow[rs ont ISC ggare oftotal federahard rose from 75 Rerﬁ tto
as such was ercent. With the scrapping of t ran

er over ment dere uatro
notttt go sIc fo usotheR a anarr}mrnrstratron Drr ctActronGrant rogra rn 983 and proba-
|nstea the curbin H fenin otherenula ry ?t astremarnr a*orfederal Ioclal block

0CEss Was, S0 ant eentr gme 9 nit elopment
\)6 |ved aPporntrng €agan ?og/ra IStStO % Ewger%vm alﬂl%lé%”ﬁ eStf?}]% %fsren (I)ltliVﬁpygg?(Sl

ning stra ;?3/
tory posts; cuttin onnel; r
? tlt%rgettrng a&en yp¥ cedures; ang stz The union o pu Ircrnterestgroupswrt trong
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state leadership in advancrn? federal welfare re-
form helped brrng about the Tirst overhaul ofthe
program since ItS inception in 1935,

This shrinking federal role has increased
state funding, program and regulatory
responsibilities as states attempt to make
up federal cuts.

Page 8

fttrve note, the tates have b(o 8
ementrnPstr conditions add

ot e Rea?an ears.

arger share ofsome

chm%ratros

OBamore ne
the dnto Im
to weltare programs dur
The have adtofinance a
gro rams a] n chan esrnmat]
ta esafo ave been affected by the expansion
} rer requlati nssmcelé}< rncu uni
orm federalstan ardson tr srze a nafional
mrnrmum rinking age. an c];er environ-
me tal rotec lon provisio f(C? an 1988 211-
fA st tes and loca tr%s zivebeen
sr% can ectedb e facto tederalism,” as

eera rsca rhrntlergro Iernmenta pro-

ﬂta%Cﬁha lﬁlb)ht a few drrecapépdeearrael foca

rants have expired in the past four years. T
ghrrnkmo ?edePJ al role has rncreased stafe und
rng program and requ ator resi)onsrbr Ities as
statesa emé)tto make lﬁ) deral cuts. From.the
sfate vantage point, Was rn]gt%n rnrtgated ctrons
srnc 1981 ﬁveundercut] asr% {rea é)(a
ners ro Suc areJathons Ip must be foun
mutual trust and shared decision-making on
prime concerns.
An assess ent ofthe Reat%an record would be
remrssr it di notexamrne e administration’s
?ct in chanorn%attrtude .State and IocaI of[)
clals no longer | toWaf ington to sol veBro
Iems as many did in the ate 960s and 1970s.
T 1S rsnottosa the natrona overnmentrsbe
9 gnored. Fa rom It Thomany legal, regula
ey pre- emr%trve and fiscal actions are tak
! re to er trt that | uxur
ma eae ro emsover oun-

Puci anker ave efdp emmdsofastate and
ocal oovernmenta rcras the electorate and
most feaders of Was rn(t;ton Dressure groups.
ABosrtrve resylt from this change in attitudes
has been the revival orl‘the states |

aunching unusual policy initiatives. Inprimar
an secoﬁdjar (?u atrohl alérefatedpwelfar%
reform, consu erorotectron and economic deve
ﬁment states initiated Innovative, wide-spread
and, In some Instances, exriensrve actions. TIS
ftate ang to a lesser degree 0ca ) renarssance fol-
owin esever recassion 0 prompted
?ome o groclarm ea ventofthe more Rala ced
ederal System sou%t y reformers in the 1970s
(Conlan 1988 228-22
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But the rma es of

Istoric role of

Federalism's Current Condition

Wrth th%Rea an years at a close, one way to
%etthe alth of Ameri anfederalrs IS t0 ex-

fTerences aH similarities gtween

rt con rtroners and condition in 1980 and those
ding the differences, at least six develo
men?s h] ﬁt the sharp contrasts betwean
Amerr an fe eralrﬁm In the last year of Presi-

ens areran eaoan
Most oftodays national agenda is marked
Itness the o%ei

|y different from nine years ago

Ydrn challen eoferqhtayeét ofthree- frti

ons natron deficits and the near tr

the atrona eht, continuing tra edefrcrts 3
gnto the' United States as the

ar est debtor nation, efforts to sustant h

onged economic growth wit ogt Inflation, 't

aeng go ular dgortrca e}mands for re-

newe ov rnmeptal activism, testruo le to

maintain polrtrisl consensuson the tése utness of

most gomestic rams an teuncer
tain discl Frnm eaf?ectpo? etwo ficits.

oeratrona role ofthe federi(a
over?me tinthe

e curren ederal system is quite unli
ato 19? in thesustarnYonFu rﬂr % Rd SU-
Pervrfrono Inter overr]menta Pro rams, the na-
lona oovernme t'srole Is stil srig cant. Yet,

It is N0t as extensive, expensive afid entanaling
asitwasin 1980 T ehd)rtenrn 0 Washrngctorrrg
I

ek
f)ero rant?ecr rre S (8S ecra y ocalrtres and
o SO e
reguced%edg fnrole na rd?tr n state oﬁl d
overnments have asuymed a larger role as
ult orgreater fi sca efforts and expanded po
Initiatives. These developments su ta [ ht
t tin power o the states, but not 10 the extént
ofundercutting t e national qover ments oll-
C ascendancyrn key programs and requlatory

a eas
hle recognition given now to the states’ ph
ota ro? n e system stan srg contr sttot
earlier farlure to rec gnrzethat urrng 319705
states had become t drrme lanner H
traéors and partial fu ﬁrso 0st ma or ede
| domestic ro rams The reductionis posture
afthe natio (m] overnme[rt t esurgre ofstate 3
trvrsm an rea er 0ca oove nmental de-
gen ence 0 Fs]ta P éax ain this %eater
arenesso the states’ ensab e function
0 es in the system (Osborne
3 re ult of these chap%ed e eral, state
ca re atonsh\ s, the federa overnm nt
rsno %ersg m cte t asinl
esst eca e era syste wa
escrr ed as dysfun “ out- og ntr H
pressure group” prope e Put di ferent y, t




grrm &rrrdlock politics ofthe national deficitshave ~ White 6a KennedP/ selection). Yet this %stensrbly
eoc ed perceptronsot e problems and perils  conservative cou tcontrnues to fayor the central
matter of the vernment in a out our out of fr\re mstances

?nr%?r[nuemer%cg %T%Ie I’els\e/\ll omﬁeraﬁ articipa- arcla.\vs, San. Anto ropolitan Transit

tion andwﬁat can eexpectep statepand?%) | Authority §l985r2 Soutﬂ 8aro?rnaF\)/s aﬁer 1988

8overnments to compensate for federal defaults — and J.A.C o?o vs.. City of chhmond 1989
n domestic responsibilities. arg t et thegudrcral centripetal iceber o

ress’ inclination —fre uentI)(I uttres-

se b a ate and

L b e

the'nation

89r655| gzirr Ioﬁ)tra“n ena%tre?tl V¥8£es'é‘ to P{ thé‘s tcr?rnstlprle%d of th 19703%1aas bee
rant progr ms—tnerrcon ditl ns P stren thened, sjnce in a retrenc men err
Pocatrop % management. Int e 19 805 t%ese requlations can bejust as signi 'CTntrﬁJ a
conce[]ns have no? dsappeared, tougIna (f as rantprogrrams ;and they usually involve fe

Inistration UB ort—to reg
Ftn the Redgan years.

rawth of most grants 1s at a glacial e

artron tate an ca? spokeiﬁren th t?ocus og f ) The épowerand rnLIuence ofthe %or poIttr-
three of ernhjor ronts: regulatory, taxatjon an ? arties are aswea todaYasrn ?Sdpt
judicial. Eac asvpresent maorgro ems {0 frtstostren then tre role ofelected officla

state and local governments over the past eight |n Demogratic Mational conventions, t enatrona
S
6) Turning fo the four criteria for evaluatin

gg\)/ernmen?als fems — economic fa icien (5 1|9 1, 2h orefover t?t arties con-
ministragive effectiveness, accountability an '” ¢ torelinquis angot eir fun ﬁlOﬂStOt g

media, PACS, private consyltants, pollsters an
enurtgc 0 tﬁrees%té‘é?nessa'r“ee”té etln%sne]ar()jfe r}egate Rressuregrou s, State %nrf Vocal ofchrasstr?I are
grteryears Betterp gram tar etm 8., t otaccor ference ¢on resslona commit-
Safety net cluster)” the o rnaﬁ tees, nagiona admrnrstratrve odr sand the Su-
and ihffective grants. e ttjera??axr preme Cour gAClR 1986, 21 g
8 A the remar Sbl raouiterumesear - 4) Yetanother i el no hefing ”ﬂ]dlgto
local the status ors egeral rxatron Wi
current sltate and oca revenue stems eg A Ao amant -
state and local general revenues X;f eﬁrce a4) 8t ?On eera“enp reers g FIJf ¢ uc?r
ercentsurﬂe om 1Lf19 8L t0 1%87 re all signs of hass f)cee%n msaore]eof tese Rga anp% me Sasrs
5%%{)%%0 r%mr ae“é%'senef &Jg}’\s’e pa gFg Errvatrzatr n, guteversrnceF Randespfcr I??]/
rants alon |'[ the re-emer ence OfOStat InCE BJ the national government has relied o
T T AR
pliatlve ertectiyeness & ﬁavgvergducedee)isee%- are no dé‘? Lent in this,res e t exc?)? a/t

that these deve opments as been exten Qgense
ave

(WOI’EI%H

tangling of interfevel. program responsibilitie Tctrce
andhe Iged cleart eli es%frnter rnmenta? F 0”5 that wou een deemed u
communication In t %remarnrn g ?us rants, ”H%Eiea ew years back.

olitical and Eopular aﬁgetrtes forawel-

accountability has been enhanced. rrnp fahrgsta aTe 3 Stroni now as hev were n 1

equity. concerns have gen raised a OUt Y
eaC“VlStsur egwasremeains r95|

%?rsuéftasx actions o, é?géra?n%gagr%m'g dent Carter’s [dst two “dgetrsaﬁét geegse”
i Yoorn &on

ahe WOrkl orIJrr] lnt\fgt epof

(eroseto  domestic pressures are b
- Witness the remarkable le
lt eercegrt] Ogrcgnlr ratrve ereplptﬂl%et( har- gress WEi e teform tnous%cq he homeless cat%
rnarr r(r? ones Jeﬁ trophic-illness |nsurance

iy 4. merls, stronger_civil r gnuw%toenrtra and
Gamental au s rnourunﬁerstan !Econom%t 591 Ot 1086, X

fransportatio
themrnrmalstandardsforsocra decency. 20 otealsoPesrdentgushsdomestrcage A
. —envrronmeirtal wetlan Tservatron odtgoor
Continuing Trends recreation, clean air rene ocea U(;TIJJ (%
ana supertung via |I|t ucation: ta
Trends present in 1980thatfont(nuedunabat maanet schools and excel encern eachin and
eddurrn the Reagan era include ?th child care and Medicaid gro

1? The Su remeC%urtcontrnued éo favor cen- mr?ron un]rnsure Americans. The 5e ocratrc
tralized %over ment. The Court Includes seven Congress ason |tsdomestrca endasuc carr

ointe can presidents (four. of  gvers” as.the clean air act renéwa, bankin
ﬂ?gm agan/s aRH h dp servative Justrce ?orm savings an Ioanbaﬁouthtldcare nd en
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gave and the re urred statuéor renewals of
|d nutrition, scho Aunc foo 3t mP %
servrces vocational education, education of the
handrcapped Indian educatron energy polic
and conservatron ipro grams. onoress and th

resrdent(yvr(! continue to éoust ove dom%strcpr?-
rams an e(?prtebud[g tconstraints, they will

gBtnew and re-enact 0 measureshust as In
ver, some will have Ingenious to non-
exrstent unding mechanisms.

Localities and states continue to be incapable
of assertrnP by any means an authoritative role

in nationa

governmental actions affecting

their jurisdictional and operational integrity.
This does not bode well for the future of
American federalism.

Page 10

19903rngre orcY ahrn[%; mode nowrnascen
dft . That Is the neo-Madisonian, plur-
stic muItrPIe -actor sc narrot at domr ated
PrestdentCater term, the %a%a wstra
tion rom 1983 to 1988 an }oro ) % c arac
terize Bush’s term, W M/V ﬁ s Isthat the
Presrdent IS an. actor ont asnington stage;
ngress IS as rbmgrorta tin.do estrcmat
tersasth exec trve t atrnterest
remarn power plenti ers sr e
th ou% not as much as In the 19705 thaéstate
cal %overnments mu%tfxerte traordinar

tpfcttt? R Vd§ LI
qrc makrn%ap roac ld eattentronof
Q ant atthee

t ISgdrv rse pla rs]r stasithe
e e
ex ensrve and hﬁrmt Pe?tectsg d

IS non
olitic appened fro 8tol87|t
?d/cpan sf< flt@ull Pe% Pveseenrrnrn 2rrreso?vabe
ISSU ssrich ass currt ba t19%
overhaul ang welfare re et us
ter cooReratrve apgroac rst eversr n oft rs
tr]adrtro al American approach to policy-making

at prevails.
As thrs 8nal SIS shows many of the changes
srnce ? (yve come ones: the somewhat
smaller federal domestic ar%enda the rowrng
r artrsan CoNsensus on dqmestic priorities, t
pﬁng amic, Partners Irp rinciple and the
a e resil ence% esponsiveness ofthe
ocalities and states. These, r turn su est ar
£sss ftemrcover ad more’ ﬁancean eqr 3
ofvitality in our teeralism that has astonis
manY observers.
Yel the continuities with thempast aredust "ﬁ
sronrfrcantan some are not pro rsrng, oveq
ISthe verdictthat Reagan and Sanzoné’s “permis-

The Journal of State Government

Washington scene also resembles the

sive federalrsm” descrrptrﬂn IS stBII valid, Most
stat étocal actions co% ave been [nitiated,

modifie Pre emﬁte the central govery-
ment, budgetary constrai tsPermrttrng ocall-
fles and states continue tohe Incapahle ofassert-
ITW an means an autho tatrve [0 ernunrelrg d)rc'

ental &CHOHS& ecting thel
{10 g1 ) qt oe not

operagional integrit
bode weII forFthe tuture ongn V efican federa ism.

The Future of Federalism?

Ifthf condition of American federalism is func-
tionally good, butrys]temrcallgdrsturbrng what
does this'mean for'the future

Onf school of federalist thought is optimistic
gCon an 1988, 228-231). The Posrtrvrst activism
fstate %nd local governmen s will continue, so
O e
verwhelmi r
?Her%ers/ 198728 35 Thegfrscam lemmas con-
rontrn%the n1a tional qovernment th%gublrcsde-
mang for welfare pr ramsandtne tter fiscal
Posrtron of state an ocal ?overnments suto ort
his rnter retatron A more historicall
o] |ds that federalism | rs(ac cIrca af ag
that “the states .. are ta on new i de
an moving In response to the demands of mo
e socretY E)Keller 1988, ?7 ). The "tension and
discontents of modem rehave increased the
need —social eveH pS cho o ical —for uan of
overnment hat have the oo raphic capa
es 10 %ern effectrve]y, while fiot erng &y0
the "reach and comE ension ofthe ave agecrtr
zen” (Keller 1988
A second more pessrmrstrc assessment of feder-
alism’s dpfrospects rejects this functional ih(eory as
unmrn quthe gtermcntrr petal dynam-
IcS of ourssystem This view, which'is larg Z g
é’YrVé‘ local othearnmtehnetS sthengrg eorgrltlr?nI Of al
v S, Whi r
erful, 1S eak constrtutronalfand 1rttcgﬂ
Reagan federalism done rtt
place the American states on 3 gar wrt eir
counterparts in ... other tederal Systems" (Ben-
der ang Steven 1988, 344), Thg combination of
fentralrzrnq natronaf}rudrcra e rsronf an( PO
itical developments have placed. the localit a
anthsttatefs ina sectond -clas rosrtron comparle
0 of a generatio e change in rela-
trons%etweegnt 1eves?s robabp grmanent
The states’ 1na bility to conyert th rrfunctronal
clout into politica ’ooweran flanced freatment
before th federa judrcrarY eaves them in a
Herennra ecarrousgosr ion —[egally, juris-
rc onaty r& nd o eratro ally/, Thrs
%tma sh condition confronts none of their
nterparts rnAustraIra Cana a, Switzerland
orWes ermany.



Athird f%recast fOCUfes on correctrng Ie?al defi-  with the author ofthe second and more pessimis-
encres T rsvr w hold nat onI?/ %nst tution- tr?scrr twrrt} 8the final version oft J next act

u rcralc an es will restore the states to American tederalism’s 200-year-old drama.
ahea Igosrtron grcr portion oft‘n H

terrLretea I an em hasarrzee 1l 6atanegau%enntee%r y 1a Sources
S Intees
an our Wreggu reme ourthstrces anr? % Bender, Lewis G, anﬁ James Stever eds.
reme o appo ents (]{986 dministering the New Federalism. Boul-
us Iherew eas ?/con er Coo \Westview.
rvatrve ede crar rnt en ar utue Conlan Trmoth 198?( New Federalism. Wash-
u rn% eme urt, Withthis would rn%on DC roo Ings |nstitution.
come r versas recent centrrpeta hst court de- eEconomrst 15-21 Ottooer, 198-"
crsrons starting wrt arcra as then-Justice d Xandra, 1981, “The Nationalizing o
enurst romrse In his dissent. te art Srustem Parties, In erestGrous n
Ine constitution Ifgcefrofthrsformulatron for ~ Campaign rnance Laws. Michael J
the tuture rerovr ed y former New Hamgshrre Was r C.. American Enterprise Instr
.Jann Synunu’s (an theNatronaI el

rmors’
Assocratrons ropqsed amendment to ine U§ IIer Morton. Oct. 1988, "State Power Needn't
Constrtutron erertado pted, should two-thiy F%essurrectegBecaus??tNeverDr " Govern-
ofthe stat esme orialize Con?ressfor specific rn the States and Loca rtres Washrngton DC.
constrtutrona C n] gess would e re-  Con rHessrrinaI O]_rlrartealy

quired.to vote qn t B ed amen ment A yr Wrnrfred A. Harbison.
two-thirds vote In b?th ho Ses wouldb needed 76 h Amerrcan Co strtutron Ilts Orl rns
}osto the measu romgornﬂ {0 the states an D ve oment Ne Yor Norton an
orrtr cation (S nurf]u Fall 1988, .8). Given EverettCar Jr 1970. AmerrconPoIrtr
ununusrrvota ief of staff osition in the  ca Partres New Yo Norton an

ush. ad nrstratro It would ea mistake to Oshorne, David Os orme. 1%38 La oratorr sof
rsrnéss é ésaﬁrro ﬁsgft%ug ?ﬁ‘ N ario for fed- Democracy Boston: Harvard Business Sc ool
lejudicl 15 thi r e

erarrsrln }uturg IS on firmer g roung Jrcra Rea%an Mrchziel and John G. Sanzone. 1981.
0 serversm,% tcautr?nagarnstexRectngamas The Néw Federalism. New York: Oxford Univer-
srvelreve % centra rzrngdgrsrosT record  Si %Ir

ofthree ofthe tive Nixon-Ford Supreme ourtap- alomon Leﬁter 1980, Rethhnkrn%PubIrcMan
Pornte SIS rnst.ructrve hecause hegrultrmate ay gsement Washington, D an Institute
avoLe osr# nofthe centﬁ ernmen} chwarz, John 1988 Amerrc 's Hidden Suc-
ast the states and lotalities in fed-  cess. New 'York:

era f cases. Sp there rjuncertarnty surround- ~ Sununu, John. Fall 1988 “TheSprrrtofFeder
Ing this scenario aswe alism: Restoring the aance Intergovern-
nee Jnat the seeE tarn7”F rst, the nation’s mentalPerspect Ive, Washington, D.C.. AQvisory

confrontt ot aveaconstrarn- Commrs 1on on ntergovern ental Relations.
ecton Was rn tons omesticactivistpro- U, Advisory Comrssron on Interg?vernmental
g Irtres Thatwill | Heasepresi F Bon states  Relations. Atﬁrlustl The Trans orm(atron of
ocalities to helrr) il the arr)] Amerrcan Polttics. Wash rn%to
era governments eo%cup with rts oun- (e rp % ficant Features of
der| treasu In the Court’s cqm- Frscal Fe rsm 19 8E lon, Vol. 1. Washing-

r
Posr gn ar gvrtam]e %utnota mass conversron ton
any.d eral rs”)osrtron [so unlikely are CensusB re&u GovernmentaIFrnar#
sg rrcant ecentralizing or devolutionary ac- Was nuton D. overnmentPrrntrng |ce
ns by political parties and pressure qro ps. F David (li Toward a Fun tr%nrn
th rsgroprﬁtsthe Uessti atethlateem nts  Federalism. Cambridge, MA: Wrn throp Publica-
ofall three ofthese scenarios may play out, but  tions, Inc.
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A Historical View:
Federalism at the Bicentennial

by A. E Dick Howard

History shows that federalism is a fundamental
constitutional value essential to protecting
American democracy.

American feder Ilsmhasneverbeen eas h e- ]f78 de cribed the Constitution as s meth|
fine, toun %rstan ftoele ain. Itlsasm ah br| “neither a natjonal norﬁfe eral Con-
gro ucto |stor|ca circ mstitnces - tItH 10N but%o SIIIPnQ ho
ophic Ideﬂﬁn In the colonial era, the re ote- The natur %t ’1@ era P]lont sconsttth-
ess ofBritish au hor}t encourage colonists to ed remained the su Jectg arp debate. In t
think in terms of de facto auton my atever amolus Webster-Hayne debate In 1830 South
London’sjuridical auth orlg L1nus, inthe 1 Carolinas Robert Y. Havnesawt eCons |tut||$n

when the col mstf were fash |o“m arngEHIS as a compact am ngthestates w |eMasse1
a amstBrms olicles (esp eC|a 00k mg sets aniel Webster argue(! at the people as
trt eco 0nles as a spurce % revenue), g e, not the states, created the Constitution
nod| fICU|Y |st|rgU|s m etweenp icle thaf Baxter 1984).

ITi H e a| down by the centra Civil W?rand Reconstruction seétledb fP 3

? or|t and those requiring assént at a more whatmtgl ectual ﬁrgumentatlonha not resolve
ocal level. —the Indestructible nature oftheUh? ndthe
Thestorz ofhowthedelegateg at the Philadel- Reconstritctl namen ments esgema ythe 14t
g la convention accommodated op osmg VIEWS ro oungly affected 1[ etween natlonal
nstate and natlo | powers Is a tamiliar ong state ower he men mentsdue
Ther were those James HISOH and £ Eroges?fa ﬁtua Pro ectloncauss Iarge the
mund Randolph, w o conceived the overrid g edehJ JUdCIIa éjower whic ecome
need to et e creation o su fICIﬁnt ower in t a gargden utiful to some, a tan Ie to others
natlona ovemmentto ea with national pro- —0f ederlﬂudlm trqlossm our own time, Ad

ems ewereot ers, Jike Geor 1geMason who  the amendnients fifth section, empowetmgc

eared e ceds ]Jve consolidation. hFre were, 0 ress to enforce IS substantive W?msmq
fourse tﬁ Ifferences hetween small statesa[\ ﬁlse the asw]forextenswe ne % h?hs
a%rgeégaﬁchl [yrar]g economic Interests, mercant fg%%@ gH% ast eC|V| Rights Acts of bot
Theplan of?o'vemment finally/_a&reed uPon In ntebell um Amerlca federal %owﬂr notwith-
Was a compromise among varying Views. Madison ChiefJustice John M ds egte(r)?htg

rsha
b
of/?avs Et%kp“htt.%r%t?atﬂi%Vt“'heethleéﬂZ”.weJ (ﬁem tic refatlonsessentlaf etemvned\% staterpaw
School of Law, From 1982-86, he served as counselor to aurt g ?,Wﬁ%g‘rm on o econom{gt%rstte Ise(f V\ﬁs
then Virginia Gov Charles S Robb (now a US senator) ?es compete th g’acn erin the bmldm
This essay appeared earlier in Federalism: Studies in %can Is ﬁ h rmtemaﬁ imorovements ang
e ey, Baed by e N sapeper the su 3 of relvate ventures, very much as
RePrmted with permission, copyright by the Regents of naf| ons m?/t\
California, publis hedb(‘y the Institute o Covernmer.al km th ng.view, ho ver, especially ofthe
Studies. Umverstty of California at Berkeley. 1988 perlodb ginning'in the ' gll edage” of American

Seminar on_Federalism, edited by Harrs' N._Scheiber

te Government



caprtalrsm one discern gowerful forcestending
to centralize power at the expense of the states.
Aseconomrcentergrrse flouri n Spll rnoacross
the contrnenf pressures grew for national meas-

ules; seminal exam ere the Interstate Com-
erc ctoﬁ188g% %eSherma Antitrust Act
[n the 1930s, the social an economic dis-

%p ronso t e Great De ression were peyond the
antlities of several tate to repalr, and the
New ea ooe to natd Q emedies,
Other forces h to en ancen tronaI
Powers enee vYar and national defense
end, In all times and R aces, 10 concentrate ow
er, and the history of Am rrca over aa
beerrsr ngr%Xﬁ%ptron asthe Civil War an ewor
W r
Rtotr nso ustice nde rty |so have been
Rovrerd for es ten In een ancement of
tlona power ga Itafl a rH eenast on
[dea in American t}rstor although notwrt ou
Its crI:rmpetrtors %h to, be treate
e uany apetr) n of e a rtarr Instincts would
reasort, how better to seret at outcomet an
to have one government the federal government,
asg ﬁunr rm treatment?
ega rtarranrsm IS es ecraIIy evrdentrn the

ecrsr? of the Warren Court. “That tribuna
made libera| use ofthe 14 hAmendn]entseguaI
rotection cfause In mandatin rI atrver dao
ortlomnenl (“trees don’t vote, neople do”) an
cting agarnts%ate aws dis¢rimnatin on the
aslIs ot cok Warren Coirrts quEst for a
more ushsocrety found Its out et In-such decl-
sions as those using the 14th A en mentto Im-
0se t emﬁnda es-ofthe BrIIo tsu onte
taé 3 [nall suc decrsrons th eCo rt, ofcourse,
aid down natiqnal standards to supersede state
NOrms or practices.

Sometimes the ?rowth of natro]nal power hag
been In response 10 problems whose sc ia
¥caled tate requlation. Ensurr(n the ree
low of Interstate commerce is a rea eﬁamp
0Ne.0 vrouslyrnthemrrh 8those rafted
Article | Sect te onstrtutr n. Some-
times national power has b ﬁf upon
Partrcu ar interest WhoFee e eral la sorred
atronsaSﬁnaP ?rceoro ssing local e
erences eRor erat t]o satt
to ederad S-In- ar trate

—k D OO

0 arrt
ofthis ao fr ch. Frecﬂuentx rne 'SEL”
stateor cal guthori m C S ttetri
?wrt» any retlectiyejudgment about which leve
\9overn ent pugnt'to pe trusted to decide on a
8 en p? rcz ofterf the decision turns simply on
htrca sc%
Thus, forces beyond the states’ dr{ect controI
¥eope ated to ccountformug the g row
n federal power in the natign's 200 ye ﬁrso IS-
tor B tthe states themselves often have con-
trijuted to the ocri]asrons forConnq[ress thr fe g étera
courts or some other Instrumentality of federa

eftto the states to solve. T osew 0com H
ffederal aqqrandrzementmust rg% on rrstwrt
5hre) 0f(a)rrctotrnea ne states’ own record has often been

Not only were criminal justice, commercial law
and domestic relations essentrally determined
by state law, but also promotion of economic
enterprises was largely undertaken by the states.

Powerto step inand deal with roroblems frevrous

In the eays following Worlg War H, for exam
B ofthedsta es prove unwrllrngt ace
tote emands candrn times were placing
é Demo ralo ¢ changes were not re-
ecte In the rtlonment Of seats In State
grs atures. When the Sgﬁreme Court decr ed
[ ts]Carrrn 1962, T nesseesGenera As-
sembly had not reapportioned legislative. dis-
tricts Since 1901, despite the state consti Jutrons
manda%et at rePres ntation be allocated on't
hasis 0 Oﬁu lation. Justice Clark, In a.concur-
ring ardthat e wou notcon Ier sup-
PO %u ICla rntervthron rnto s0 delicate a
leld [fthere were any other reliefavatlaple to te
E%ogle of Tennessee.” But no sugh reliefwas pﬂ -
Tennessee%Le Islature ad "riveted {
Eresentseatsrnt % sem ytot eirrespective
e
%g\?vrse thteestates re)corr]d Int gterefd ofcivil
hts. w N a sorry one. S Were Sys-
t)e atdca denredt y\rote tﬁe hrr\;,Ye%tfr
laseq registration requrrements avrng
rootsrnst econstrtutronsandlawsa ?P wrt
d) urpos purgin 5 oting
Isof ack Vot rs(t eed a ru ede
atesrnso e oft esat const] tutron con en-
flons aroun theturnot ecentur ?(so -
rn rea rnr? tate | WS stedre at dbP ac rnto
arate dhu ua r erio csc
BIac s rode the back of the bus and state aw
joined wit ocalc sto toentorBease%regate
soclety, Small wonder that ciyil | ertarr ?
argued that the stakes Tar from.b ernlg relia Ig
gttrreggors orcivil rights and liberties, are instea
[n academic,cir 35 tnere often hashbeenaten-
dencyto Ismiss federalism. Some scholars seem
onilder it unf shronable even naive, to
ederalism serrous ﬁ/ nasle)arc rnﬁr‘revrewo t e

Iterature, H cheiper poits to the_ com-
%a sclentist, t[;\l lam H Rg%er

meng )é po 5

d15 Almost no or rna cjtizens of the
nited States cor]cern themselves often or
erious| %utfe eralism.” For him, as Schejber
1980,604 e(rves fe er&rlrtsm rsalega fiction,
structure maki g [ittle qifference In'th ew
polity Is governe Much in the manner that a
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de

western missjonary. of the 19th centﬁry mr%ht
ave a(PJ)r(oached ribal customs Riker (11
e m?es me law ersa ear 1o

|e(v Hrrt federaljsm), POse, con
Eelel 5 (1644 Sx'f.s 0 her%xt?hs n eliefal |
rrrrated feéeral m IPtdeed the phave tended to
00k urr)on federalism —certam uloon arPumens
seeki Ot?egrve egal and copstitutiona srgnr

Sophisticated. i downright far o jmely un-

Anvone who looks at the staggering federal
icit and considers the mountain of debt we

are piling upon our posterity surelz must pause

before assuming that Washington

nows better

than Olympia or Raleigh or Augusta.

Page 14

The Contemporary Scene

5 ent ears haveseenarevrva]l ofin tetestrn
federa d Fora]trme |tseemed that { esrmg
mrnde notront at’ brg er s hetter” Its
corollary the. e u 3/ [istic attitude that
some 0 natron S utro 1S surely were etter
than |ocal ones. Federal nrtratrves mfafn
sumed, were oun {0 be arrer moree Icient,
more res onsrve to soclal peeds. (uc notions
have hee un ermr(n ywrdes rea drerIusAon
. T et IpATIENLS fecorg in
fedePaI gefrcrtan/ considers the mountarﬁ %?debq
We are gg Ing upon. ourtoosterrt% sureny must
Bauseb ore Tssumrnot | kno

ngto
etter than O mplan Ra?erg orA ?usta T e

FS mag Eepe nrirefrg Ir uardrans ofthe
P |ctrut ut tederal officials nostra oers
the abuse of power and office, as the revelations
ogrrnelcnedrttrmes concerning Iran and the Contras

Co erns about the centralr ation of power
Y X rH nsReen con mg to those whose
Itic t

acterized as copsefvativ
o

recalshowf deralism —o atates rights,” as |%
as often called —w srelre P by critics 0
the New Deal, crvrIrrg Is|ation and U.S. Su-
reme our £ school d ggre %tron decisjons But

specially since the 19 erals an radhcas
a ewo rle about centra |zat|on Thus there
were calls for Io% communrt{v control for alter-
naFtrve outletso Iorttla 0 mLo

ederalism recen s become again a m
ter o?se 1QuS go |t|calydegate ang] con%ern At tﬁ
National Goverpors’ ss]ocr tion eetrn In 1980,
then-Vermont Gov. Richard Snelling, a Republi-
can, (US. ACIR1982,3) complarned “Therole of

The Journal of State Government

the states has heen eroded to thf point that the
authors ofthe Constrtutron would not recoqnize
th erntefrtﬂovernmenta [ atrons |pst ey crafted
S0 care Arizona Gov. Bruce
Bah |tté ACER19823 aDem crat, agreed:
Th et] e[a syftem 1SN comP lete disarray. Con-
ress has lost all sense ofres rarntW The 10th
lcadmell, fserying pOUSIS 0 e Sl b dt
W
ers frrstState qh Inion message m 3 f7e -
eralism a centra
“Our citizens eIte have lost control of
even the most basrc d crsrons made ahoyt
the essentra servrces 8 government suc
as sc 00ls, Wﬁ fare, rog s]an even garbage
colection. T ev are rr%
mateo interlocki %urrsdrctrons and
levels 0 oovernmen nfronts avera
crtrze srn |yun]geto go veevent esh P st
Po lems; T 0 not know whe
turn for answers, wh fo hold ﬁccounta t
who'to. Rrarse who to hlame, who to vote Tor

oraﬂa
I*resfaent Rea nspr oposal, whrc hec lle
the “New Feder as ) av the eera
Povernme sumeresponsrbr It orMe Ical
n return for the states’ taking over AFDC an
L ri(sta s. T he resident als Broposedtoturﬂ

estate 35 federa rams (In suc
areas as education transo ortation, soclal ser-
vrce anfd commu]nr nY development), wrth atrust

to finance

Reactrons 10 the Reagan groposals from the
states, localities, Conr]r eg d the press were
mixed. There was Pree of consensgs ”]
many quarters ont eneed oreformt e federa
systém, but |E ea reementoh ecIfIcs

Unfortunat eals t eer Lteniob-
scure other o ectr es, en orw IC n-
gua?eo ederalism |ss|m acon enrentve -
le. Tt is ossrb to view th eer eral |s(Jn Cp -
gosasas erngdmore concerpe with re ﬁ

overnment and Increasing efficienc hanwrt
uch arEstractn tions asrﬁJ reasrn]gg tical re-
crvrc ealt

S? %nﬁsterley abn rea In Reagans galgonc?riron_
a]ugura ad resso January 21,1985,.In o|er

ere %butasrngesenten ementlronrnﬂ eder-
alism Ut extensive attention to limiting gov-

Whatever the political o ectrves(of the presr-
denrt —0r theg Vernors w osrsr ﬁ
Cfrg rﬁregceg uch progosasa eer e-

bring question ao the he
the eer syst q|nt ‘f duehate Ot%
grou s have entered the dialoque. A ?ommrssr n
then Vrrg nja Gov, Chfar
H Danig| J. Evans of Was rn%
|ssue are or £ (1985), Th F?rmaMore Pertect
Union, containin oro josals for "sortin ut im-
portant government functions between the federal



overnment and the states. The United States  bled responsive or responsible state go vernment,
dvisory Commission on Intergoyernmental Re-  The staleconstltutlo s.0f postwar America are
latigns ACERghas been especially active In as-  genera ysh%rteran simpler than t elrgre -
sessm he vi bI|I% of American ederallsm Ifs isors em a3|z|n9 those fundamental

e on. Admlnlstratlve and ex-

hat
% I(% nin ? (]{3 ort in ongina onst|t¥
IR 19811 concu e ontem- ecut} egowersa[e ocuse% r]t e?overnort ere
Eorarylnter overnmental rejations ... have be- g rrestralnts ont e legistature and the
ome’more pervasive, more INtrusive, m?reun udicial articles point toward oref Iﬁ)e tent
manageabe more meffectlve more costyand %/stemo courts Howar }9749 Still other re-
above all, more unaccountah rms have ta ens ape inTegislation or n execu-
e
Reforms and Innovations t*r%nfromconstnunona reVision, others ﬁew

One who a t the states ouaht to le |slat|veorexecut|ve|n|1g|at|ve o
Ve {0 give so lavor of
takensenous;g ﬁ Pd%epre are toar? wertft\) vna |t ﬁaat hasgbrou H]ttnesatesa Jong e

%er?nly%fécrgetpt?nsgtartees%g sﬁ%ﬁ J>°b ATe they from t % laise and mcomPet nce that ofte
In the 19605 one might have aused before giv-  StEUCK the o serveraquartf a century %9
|n ¥es answer t %ﬂus uegnon Inthest% tate ovBrnors a]rercapana%% gsret?teere!?a Ier
gwlslaures pnnmjgofﬁemocratlf resenta rﬁ ¥he¥ ave%rgoad‘er R gfa (r)nmt
tlo were submerg arng mala B ortion- E {0

ent ang ewerthanhgﬁfgofthe tates e ment ndf(here are fewer statewide eIeIL e offl-
trHe” leqislatures.to me tannua? When |td¢ cersto ma eexecutlvemanﬁgementdl cult, as
met tﬁet |ca? ?atlve 03’ Was oorl wastheCﬁsew nthe com |35|Pner 8r|cu
sta ed an(f PequlprP%(f to deal co%dentl@wn ternetlorog efa%%lc eoncleC%fgvg%rse v&eergnelelt% e_ptn
ag aarrtlglro ro% State courts were seen to [Ion A R

essmna?lsm and their opinions gove or. Goveraors SErve
O states [imited a governor to a two-year ferm;
t00 often failéd to command the bar’s esg ?t g gursta N a|necyth|s flml

te criminal justice systems were faulfe f (5
tio nl 7 states orba & 4 (OVEnor to
? qlngoto meet'minimu [levels o{?alrness an run Porasecon terr: (y e

CESS,
%thlnﬂs are far different TheACER(Pe*rce %toazteslg%rga%e re8e5ect|%%nz %Ig%(%t@eas ag?%%i%

ointsto 8 “quiet revolufion” orre- stateadmlnlstratlon as seer'thoroudt overha
forg&stga] too%gplace in the states during the  Jy'tie'nast 20 years, more {nan haltof the states
ave undertaken ma e br nch, re-

“The structyrally and procedurally stronger, Or X
moreaccountable ore assertive sta esoftogy Orga\',]e'%atc'gﬁ] %S%“ Sal,n ﬁ]ﬁe 3%2{ %rlen%fe 'Iéﬂt(lﬁ
erf orm orm‘er%oven ental m ae 19505 )T ?vast majority o?states havea
Rt an fw ear little re em ancg cablnet overninent re ac(lnﬁc haotic
t0t e generally poorer organized an H)B tun count ess Indepenaerit depart-
and Unrespons Ve entities Ofaquarter t ry ents 8 OarH nVirginia, fo exampe un‘“
tﬁere was no cablng 95 a enmes reL{Jor £
the qovernor US

gThusACI Peirce 19822conc|udes "Tr\e frans-  direct
fﬂrmatlono f estatﬁs 0 currnw narelative ClnYca(i smeﬂtlst Larr& Sa ato$l980 Bqu S
ﬁort eriod oftime, has no paralfel in America how we ma wewt ovemnor L are,
Istory” Hg Je[%orts g et¥erge catﬁé ever
Someofhhereforms mstate overnmen%were an orelt rou tralned or%elrspecn‘lc
mandated by or resulted from federal Jaw. The Su- respoﬁwb Ities reat rn mber av concen
reme Cou srea[tagortlon entdecisions, requir-  trate ﬂo[ pVe ogn |s atlve £X-
l%at on, Pertlsew e wercomedlretftot e executive

Jﬂ]caetdrg resi gls[lla)tgrees n%?e f%?rpolpe ectivi rom minor OffICes.

enP CN mstateeecty IVI? State legislatur fesareno Iongertre sometl es
rlg6 aws, especially th EVOIIH? q ts Actof  governments” o Iyester ea n\eetlng
5, eliminated the most overtly Tacis Eractlces ﬁ every othe [y%ar Xm 8ﬁ tone
Other reforms came from within. The 1960 ac ad quates # nal ? tro Iedbx
and 1970s saw Intense interest in revisi or re- sma es OF pOWer speila mterests
wntln?stateconstl futions. Att turnot ? - 1940, n ourstate ha their legis at%reé meet
ute constnutlonscommonYlweredeta| annua the fig ureha clim

tu%
licated documents. Resemb renear-  and tod X Itis 43 3 tsman ate ann al ses-
fy co%les oﬁawthan constitutions, tHgy o?tenhob sions, an}é al but% ItF 0zen state Iegls atures

systems
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find some way to meet annuallyg All states now
have leql ?Iat erseflvch and bill raftlrnq Ser-
vicesan rsca an po |cyrevrewan analysis (al-
touP(h e orf] note th ahte uality varies
fons erably). The memberships ottoda sstate
egdslat Jes etterreftectt e states’ ethnc ragla
atterns orexamrtre Inat least nine
states vvcim n comprise. more than 20 er%entof
the grs ature, a far L? ergr%portr n than [s
the case In C ngfess ﬁ 5-126)
AIan Rosent director o Rutger Unrversr
t1y§ %g o]n Institute of PoljticS. observed In
981 thaf the state, Iegrslatrve Process Nnas
become more “open, Indivi ua listic, profession-
aIrzeq de ocratic’ aﬂd concluded that to av
state saturesaret estron% est In our hisfo v
The emer enceo modern, upified courts (mir-
roring the example se trceIIIothe ed-
ral Constitutio amar sto sst% Brcrar
tron%erstate codrts are mace possi hetter
training, an |mgrove selectro Process nabet
ter sta rno Iudrng grofessronal &udrcral ad-
min| ftr tors. State& ‘ lal frtnesf IS rons
enanle the states to wrth problems ofjudicja
miscon HCt ,\Poor Tat or ncgpacrt% Bo les
such.ast trona Center% tate Courts at
r |ams¥ aveconc]ernto ernqto ring Im-
ortantﬁro sional and intellectud reis]our esto
earolt 8Wt e state courts go about their work
Uppal 1 g
Justrce Brandeis once referred to the states as
boratories. He saw t estates as exiogrrmentm%
wrt new ways of tac rng %ocrala economi
groblem Faruresneednt itated, su cess
s would inspire emulation, A ew examg s of
state Innova oHandcre tivity will servet 38
t)h]%tBranders ope for the states wasnotan |
No functiops are more central to overnm%nts
ultimate pertormance Bhan |Bance evenue
ets and costs. Zero- udgetmg qbrres
at Program whether néw o existin
must e{us Ifiéd n 'té entirety each time a ne
H et 15 formulated: this oncetw frrst
ted In Georaia, In tpf ear ra
and Pitsvada 1981, Worthley a dL o\wr 1h
The states have €x errme te wide wrt tax
amnes#res Recentst les show that many Ameri-
cans e tont errtaxc3 Qne report e trmatga
e federal govern en Ioses otet an $1
ona eart rs rrzona rofn]
r’r‘;Arve an et an otherstat
owe surt assachuse s decided to offerathree
month amnes t\X taxga ers came up with
ion assachusett fficia

have est

mae@thfa t the amnes ro ram, couP?eﬁ th

sti feren or an pena tres resulted in an

ov arno mr flon —a ermane art

the sfate’s tax ase By 1988,29 states gt
B”Ute tax amnesties, taking'in morethan

1on
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Stﬁtes have looked for creative ways to cut costs.
gram Fan announce an early retirement Bro-

}ﬁ gse e'IC ehmp 8 egs, under which 51 per-

ent g one- trme Og ortu-
nrt afour-mon gJEI’IOd earl retrr ent
f [Q ram Was épfe [gSﬁV ch l an $6
nr sa ar an rmq_e ene tS url ga16
mont EGTIO

tron on mar concern of
state and(iocgt overnr%enp as %ttracte in-

creasin attentro In recentyears. T erssuesare
anev raduation re tirrements teacher licens-
Ing dn competency aries and Iength ofschaol
da ac 00] year among them. State Initia-
f esrn ucation have bee creatrvean contro
n Texas cokmptﬁerma nate RS erot
an en-Gov, Mahr Ite led"a reform effort
that eratt:tlaedehlt tgr ay, com$etency tnegtm
$38S | S
rmew oserm actonhrg%hs ?g%all mﬂa
s orfs- mrn e statecan ot have escagedt eat

tention oran ero merrcans S pages.
conomic EVEO men r1or1-

een

ty ormoststafs 4 ?tsr d& rican
ec nom have tfew tatesuna ecte whether
h]dlec in av In utry n ihe “rust
osso text Ile jobs to evelop rng coun-

rres ort euneasrness n electronics an ot er
‘N ntec sectors State F]espon £s oten have
e etrvia tig elr effectiveness 'f
“Seg difficult to evalUate and they can ental
Massachusetts appears to be one of the coun-

try S £Conomic suc ess stories. Since 1975, Mas-
sac setts pas gone romeco omrcdes{oarr IH

o S

h| %V\Tlte/)t? t!ustrlresU enﬁ)rﬁg) Iry felr vrhaj)e/
12.3percent (t s}ta[n t em

dustrra statess)to43$)erce tf e lowest of all

ates).

[t hard to saghjust what part staﬁe policies
r{r tech Ind str la edakex
F essivepart. An ﬁnvragt e conc{natsr te%n
a lo estardrawmglt gstate Butrtap

rcresp%y their

S
Mass oret 1on.in |ndust| enu
B dsnhu has orbad their use outsrc?e cIt fa)ra
ther citi s have heen t ener laries.
erriag ar s” are tre |stor|ct emes,
Lowel ei 9the |rotot ype..In enera after
crI)u g rrvat

have been a sm setts, press
reports hav&s&oken suc ess efforts bfG

El ed n asf setts’ rec verv e private
ergog esr pecia
Hg?nstrtutronsof 'ﬂ er education
rs that state
(% gcra hical tg etin been helo uI The
tsI% t%tlrta Finance A rrcP/ as Is-
1l eV
\gnocenters Lowe Worcest'1 ew Be
Perrodmw h ectorsseeme
IChae IS to ave etterrelatron with

the Busmess community.



ompetition amongthe tates foreco] nomic de-
veo ent ascarrred rts azards Inthe area of
an rng guat}on for example, actions b
%awaean outn Dakota have utgressureo
o er states In1980 Delaware abolished usur
1rprs Invited large banks into t es te an
offered tax reaks: It as reckone tha H
moves 83 are gain ast 1 A ﬁ
land deniedcredit card operations t erg
1toc arge annual membershi tees three 0
our largest Mar Ian? banks shifted their cre rt
carg OP rations to Delaware, Mafyland ostﬂobs
amigst an atmosphere ofgeneral complaint and

recriminatlo
r%henomenon among the

Anes ecra“ strrkrn?
states IS the way In wh state courts are us| L?
of const

n

state constrtutrons to sﬁgg
Ponal law guite ind egen ntot t mana rnﬁ
rom the S g[emec s trlv America
constitutionalism is not complete Without an un-
derstﬁ dr ?ofstate constitutions,
ethe Framers metrnPhrIadeIphram
1787 the states had writt ntherrown?onst u-
tions! Frteriuentl those ocuments reflecte
concern for {o lican va ues crvrcvrrtue an
the duties of ¢ rzenshrR Theav th ecgnstrtutrons
reach areas unmentro ed | rg the U.S. Constitu
fion, éuc as education and the env ronm%n
Perio rcall}r revrse In many states, and amen ed
?Fn mare reque tly, state ?onstrﬁutrons arntla
r]rlerPrctureo w%r%% Ife tan one cou
ean rom a rea rn? the federal document.
State courts’ use ofState constitutions touches
many areas. Some ofthe areas overla wrthS
Re eCourtAurrs rudence (ofexam le, crrmr
thJ érceg such areas tn ferencesrnftate
eqeral constitutional aw are essential
terstrtra thesate courts, of cmirse . may rLo
vrsestan ar axerthan those arddown 3/
Supreme.Co ri In other areas however, ate
) strtutrona w touches frontiers not reache
by the natlon’s hi hCourt Howard 1976 873
Ani terestmo ample Js économic reﬂ] I’atro
Srncet e so-called “consti utrona< revolutjon” o
[, the Supreme Court has t% en the orma
osrtron that federal courtsoug t not to secon
uess legislatures on matters.of economic reﬁu
ation. Yetthe state courts, using state const
tIons, are qul actrve In review qstate eco@
Ic measures. Thus a State court might iva ate
law Tound to constitute anticom etrtrve rce
IXIng Or intended to agvance S mesoe ial | ter-
estrterthanteﬁ IC (00 dl% -
ge%s éo professions and voc tions (Howard 197

Staté court activit rarsesa estions about
ﬁ rtrmac nd omge enc t nlike the is ues
[ res amrrar (f‘ reoaca emic and po-
rtrca atea { gra judicial “activis

No more than federa o] ges should state courta
see themselves as knights errant, commissione

to do good and fight evil, whatever its form But
state constitutions exist independently of (al-
t ough th%y mag notconflrct}wrthl) the 3 Con-
stitution. They Often reflect historical andjuris-
prudential tradrtrons oftheir own. And the deci-
sipns of state court? groun ed Ip thf state ¢ n-
strtﬁtrons speak of a hﬂ RLura ISm hnt

making ofconstitutional law; ehhancing the op-
gﬁgltérensrty for focal polities to make local value

Garcia rests on erroneous assumptions about
the ways in which the nation's political process

actuaIVy WOrks,

Federalism as a Constitutional Value

The case for takrn? federalism serr?uslx does
not, In the final ana srs turnu on listi
nnovat}ons orpro rams devi % thestats It
IS far, otcourse, to sk howwe thestates are rr)er
formrng as political entities. But American fed
eralism connotes values more fundamental to a
free ?]ocret than can he measured In the fashro
m which dne would assess the productivity ofa
factory or assemoly line,

Fedefalrsm is linked_ with individual libert
and sel overnment Tbcnuevrlesaw this con-
nection. unrcro Institutions, he said, "consti-
tute the strength of free nations ... A nation
may establisha free government, but withouyt
munrchaI institutions It cannot have the spirit
of liber

artro Patrn in government at the state and lo-
cal leve san duc tronrncrtrzenshrp Thexecute
the Iawso rstan overnment —even agov
ernment for whose e slaé ‘s one has voted —is
a remote exercise, | Iberating together
ma mg choices about government ﬁolr% that
educat8s the citizen. A am Tocquevil (t?Wh
artrcrpates in qov rmment at' the Ioca eve
ractices the ar government In the sma
sphere within his reach.

The ver ambrgurtres offederalrsm may tg)ara
doxrcaII}/ e one rfé g'ovarrn Ua rtlesl
gerson he word ISm m %reater
entral powers; that was the U er tan r7q
tos% 0 Were knovnas Federalists in 1787, Th
anot fe erson federalism su gests reater re-
oect or State an oca Institutions: that 1s more

ten toda YS connotatron FecV-ralism aims to
achieve na roga unity while preserving diversj-
YAC leving both ofthese ends creates mtf
tles and tensrons One byproduct ofthis aia
rsacontmum%dralogueon first
ernment, a dial %ue amon%ord nary citizen
much as among officials and experts.

as
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Federalism | 'ﬁ éaremrsed on the drversrtg ofthe
Amerrcan pYeo State lines are often ar rtrar

f0 he sure. t estates exrst?nce reminds one
that mores and attitudes do di ferfr?m one part
ofthe country to ahothFr So, 0o, o awa?n In-
trtutr?ns 1 enatrona Constitution and federal
awsp ace limits, of course on the extent to whic
oca chtoms maY grevar Butto the extent that
to ﬂourr ermits diverse manners and mores

errmentﬁ %n ﬁnd sell-eXpression, not un
in which the First Amendment operates to
promote an open society.

It would be an exercise in myth-making to
suppose that on Capitol Hill a constitutional
value such as federalism is likely to be weighed
for its own merits.

Page 18

Perhaps the ultimate value underwritten b
federaIrE rsthe rrrnght ofchoce. Nova Ue rs morg
asrct? self-goveriment. F deral IS{T] reinforces
thrsvaue an rtFoessoat evels ofgovern e(nt
fose{)tot e Cp erec oices are more i

to be effectiv

han to avei\neanrng it
ne who has stud merican rso
wou[m) Joolrshto den ﬁ rllls lPer etuated B?
state ?an localities, es ecraI un oEru a
racla rfer glous or other mrno tres

emedx or’such wrongs IS J” icial en or}cemjr}]t

of suc constrtutrona g rantees as the 14t
Amend mentse ual pr te(etroncause and con-
gressrona enﬁct ents under such provisions as
ection 5 of the 14th Amendment.

Guardrgq agrimsta uses ofcrtrzf % %htsb
?tates andTocalities does not entall abandonin
e eralrﬁm asaconstrtu lonal va ue Federa IS
—r ke the sep aratr owers n checks an
a ances —IS or]e o hes ructura evices to pro-

merrcan Iherties.
Onevrrou %ex% ectthe US. Su eCotr]rt in rn
esuc

r[pretrn onstitution t

frutroE Brot ction serioysly. ourt ou
ssto? eFra dsmtooserro mt

ays o T federalis eCourt

se me a t00 pre ar to use e er rsm as It

used the due rce se f wrrtet ustrces

e&gr&%mrcan socra osop yintot Constr
One need not ask for a return to the “old Court”

—certainl;

the ca acfty of pation and states res ectrve 0]

ﬁgu ate th e rrr]rrvate sector —t? ask
wso ese srtrvrt fo federa saconstjty-

e Courtto

trona v ue %r 5q ussam ?eo INSensItivi-
yrste ourtst crsronn arr:ravs an
ntohraMetro Itan Tra srtAu %rrtg Inthat
case, fivejustic sconclue thatirtne states ai
states” want protection within the constrtutrona

The Journal of State Government

t
i

It encoHrages II08ynCraS|§eﬁ¥-

not tothat Court’s restrictive. vrew of

system the must look to Con%r(ess not to the
eourts Gar lane ectshrstorya prrn%rge and
rt betraysa mxo Ic understandin PO litI-
ro&ess W rone may thr ko bur
rson overw ch debate ) now ure
ca emrc IS har fo esca h usro
[ ass mrn%the equrtrmac cra revrew
imitin ?tro ower in etoassurete
it tof nctron sas much Proper
unction as a]ngr er ssue. Moreover
arcla clashes with prrncrpe fun ﬁ ?ntal
rnourconﬁtrttitjrqb alhsm that no branc gov-
ernment should be the nonfettered judge of its
own Powers
Garcia rests on erroneoys assunH) rohs about
the WﬂSIn vlrhrch the natrlons olitica rocess
ctua rkS Justrce B up, writin
the majority, sees th esta fesash avrhog g %No-
tectronrnt at Process. rsassumpth ns nave
|mensrons One 15 Institutional —t att estates
gayamaorroernstructurrnlg %natrona V-
rnment. The other IS grilrtrca —that the nafure
o the Apro ess esp cially In ongress) ermits
ad er[ru t% ocuson the states’inte ?tsa states
Neither branch ofthe ar umentreffctsrea It
As to rnstrtatronal Inf] ence state %rslatur S
at one érme%e ted United Sttates senators éhe
states drew t Pundarrecf %ngressrérnal 1S-
trr ts an state law decided who could vote In
8 eect,ons Amendments to the Constitu-
ron rrecteectronosnators rcral e aron?
rea ortronment g fax, ec eera
tat g gﬂucha the VVotin Rr tsAct g
ave ra atrca y reduce stae contro oft

eera olitical prace
Lll ewrse the (ﬁrtrcaf ﬂfeg %ds have declined.
Poljtica Partrefp especially at the state leveI are
no longer the force the

nce were; BO litical ac-
tlon co mrttees NoW pump Vast amo nts? mon-
egrntrfrro Itical campalgns 1ot at special-inter-
e tpolitics weakensfe eral lawmakers’sense of
in myth-makin tos

tétl %nsnreugnmss
ﬁ aton r)t(o ?Iacnstrtu ronJ tPe
E sfegeralr? rsIr!<eI 0 bewerghe ryor ?
OWN merits. the reasons we have fed era

coyrts angd ju rcra?revrew sthat 1t wquld.be fol
Veav dé tthe onstrtutron anH
e

aran eeso
t eBr so e By ‘o egislative d rscretron
e e Bl G S s, %&&h
rr%t nt/e d,71 entg %Vnswr téhg rase
ress shall make noJa nfa %thatt
upreme Court ought not leave federalism to t
un he ke drscr nofCongnress anym?re(s r]
tou ttopern Ifrerent to ermPact federa
aws pon ree speech or reee r% go rejigion,
one need.not Jmp ﬁean MOfIVeS of
constitutional reckles nefs to Co? ress. It issim-

E? {0 r?co nize t Imits oftime, ,ne pres-
res ot lobbyists, t etemptatronsofexpedr ncy,




undue reliance on staffto draft and interpret bills
and other distractions have more to do with the
final shaPe oflegrslatron than any thinking about
constitutional iSsues. Martin Shapiro (1966,30
has put the point well: "The nature ofthe [egis-
lafIve, rooes combined with the nature ofco[t
stitutional issues, ma es rtvrrtuallzrm DOSSIb

forCon?resstoma e Independent, njtied o re-
sponsib 5 tgements ont econstrtutronalrty of

I{S own statu

The essentjal flaw rn Garcra however, does not
turn o[remé)rrrcal Hél o ents. Ga cr%betrays an
unsett Isregard of a basic trut outAmerr
can federalrsm that rnstrtutronal righ rh
our Constitution are a form ofindivi ua rrg ﬁ
Even our most grrze % %antees —such a
First Amendm ntssp ech and religion clauses
and the 14th Amendment’s due process Fnd
equal rotectroncauses 0 not secure absolute
ersona rro ¥dpro ect against govern

enta tha rsrnstrtur al actro s, not against
In rrngements oy private Far Ies.

Securrng individual rights under the Constitu-
tion, ther fore requires; that Americans be as-
sured of th T abrler f the | strtutrona safe-
?\I ds explicit or | rcrt nthe ?onstrtutron

erther Institution nor rn Ividual protections
areto eabandonedsrm xbecausete y ma b
th ou? %some 0 ern§o v(enrent%routmo T
eears e hard to define, utrtdsaso
dif rcuttogrve recrsemeanrng to, “freedom of
speech” or est blishment of réligion.” That a
value ma elud eh |rcatron oesno mean
that the ourts ectthe obofen orcrng
IS constrtotrona rmens ons. Fed era ISm IS mor
than a politica comgromrse adoPted to %ett

? nstitution underw [t IS one ot the predlicates

the constitutional order,

Perhaps one ofthe Ie%acres ofthe era in which
A tr)rc nsmarlitheC nstit trorr]sbrc?ntennral

e a revival of concern for federalism, not

r%) b%S a copvenient administrative arran%e-

tas a fundamental constitutional val

Ofvrﬁorous local democrac g—local eoo e hav-

rn ge urn%gowerto make orcesa ou rssues
nataffect their lives —ane can say w hat Thoma3
Je ferson ( 1907?)5 in describin vg sBrILfortP
More General usron of Knowl that t

tﬂect I5t0 render the pe pe“safe asthey are the
imate guardians oft elr own Irbert;y
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State Activism as a Balance In
Preserving Federalism

by Mavis Mann Reeves

States are leading the federal government in domestic
policy, forging ahead in social welfare, education

and consumer affairs. Without the freedom and
flexibility afforded states under federalism, however,
state innovations would be hampered.

Page 20

The ftates are back as vibrant partners in the
federal system. _
Durln%J he Great Dﬁpr_essmn of the 19305 and
the turbUlent 19605 t elrre;t)utatlon deterior-
zﬁed to such apa)_mtthat some thought (or wished
them dead, In discussin thestgte vital role |
overning In 1967, Tferry'Sanford, a former Nort
arolina governor, listed the criticisms widely ac-
cegted about state governments. _
_ Iat??werecalle ‘ndecm e, thuateg tim
Id, Inetrective, uan_mg 0 face theiy problems
unrespansive, an unlné reste%m cities (Sanford
196/). Sanford admitted that t ese% arges were
true of all of the states some of the time and
some of the sﬁates all ofthegl e,” but said that
at points In hystory, most ofthese charge hav?
been aﬁipllcap,le tohoth the natjonal and loca
?ove,rn ents.” For man%ears ollowin thepfub-
ication orSanford’s Storm Over The States, few
scholars or practitioners reco%mzed the revitali-
zation under way In state government.
deaz/ however, the rhetoric is different. States
e g S Rl eputlgns o el part
Ized as, IC par-

ticipants in the {e era?s stem.Alge(% twopAd-
visory Commission on | terg vernmerital el.?-
tions’reports (1981,1985), atthors employed dit-
ferent terms {0 describe states —reformed, resur-
%ent, Innovative, transforme rgReeves 1982, Bow-
an‘and Kearney 1986, Rosenthal 1938). States

Mavis Mann Reeves is a professor in the Department
of Government and Politics at the University of Mary-
land She wrote. A Question of State Government Capa-

bility. published by the ACIR in 1985
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ere re-discovered as “laboratories of democracy"
Osborne 19 83 /

Adjustments in American Federalism

_Federalism in the United States, as.in Austra-
lia and Canada, 1S not only ap operating princi-
gle hutalsoan arran%ement aIIow,lng adéustment
etween the two parthers. Thlsadr%u tment 1sone
ofthe strengths f%federal ?gste . When one of
the partners is.unable to pertorm to expectations
the other can fill the breach. Such an adjustment
requires, that ?o\/ernments at by tt]_ evels he
e(ﬁ,t#g,p(i(ej 'toafutrme Hg}elr res e(r>n3| Ilities. This
InCiple s as true now as ever. .
pAllth%ugh It cotu_ld hargl? t%e saldtt_ttmt the feg-
eral government 1s ynablé to meet its responsi-
hlﬂtlgs,gwe,?r e_buH etdef,l(:ltn]lmlts egePaI o%-
tions as do changing dp rgePtlonsabout ow mui
afmanmallz starved federal government should
ﬁsmét tateS and localities. States, on the other
and, have snapped qut of their lethargy and
again assumed an activist stance In governing.
ome(tjlmes adjustments in [edﬁrals stem are
reflected by one Hartner, usually the central one,
ex andni ifs roeto,usurg DOWers Qr activities
previously the exclusive domain ofthe other. In
recentyears, Congress has pre-F,m ted séate au-
thority'in areas stich as controlling speed limits
and OFlemum Interest rates and has imposed
myriad mandates on the states. It lias re% ated
state and local governments ex_tenslve%t rough
condltl?ns attached to grants-in-aid. The coH_ts
have left no area ofstate activity sacrosanet, chip-
ping away at statesrights uncer the 10th Amend-



% nt in such cases as Baker vs, Carr 51962gand
su sequent reapportionment decisions; Garcla

San ntonro Metropolitan TransrtAuthorrtK
295 N |c remov dconstrtutropa protectio

states’ r| Carolina'vs, Baker

lmrn te t e tax exem t?tatus

d loca bon ateI _some regulator

re le eenavara ors%tesrns% eareas

oactrvrt)ﬁ but co have been ti tene rn

? f eresult eenawea rn ofthe

eqal and constrtutrona position 0 the tates.

perationall ?nd adrn]rnrstratrvel , however,
Congress nas shirted tot

mgauthorrty In certain d?mestrc policy makrn?
? asa |treﬁiuces|r]tsrnvo

airs. The role of the states has expande

Upgrading State ‘governments
Fortunately for Americans, the fedeyal to state

shift came at'a time when states were bﬁ]tterﬁre-

Bare to assumg responsr rrtyt an
een for many decad eé VTV ]I
outoftheir lethar

resent, state SO
g [t)stance In %‘overnrng

il
ssume an activis
shored up their instjt utron Proces
Provm% el capabr to fultil adrtronalg
|%a 10 san un derta enewones Reeves 19
Bowman and Kearney 198

Not aII tates |maroved to the same de ree:
nevertheless, all made changes aimed atim
Bngtherrca acity to govern. Bit by bit and State
y state, reforms were made.
AR e
Between 19g5 and %8% fl staées ratifie new
constitutions and ofhers adéagte
visions to remove trivial and outmod materra
such as the limjtation of voting rights to male
cltizens, and to Improve amending processes.

Then wandrevrsedc arters strengthened.in-
drvr ua liperties b 0iting discrim atro

rrace apd, ina stances y sex: oy lineral-
| raﬂ

ing suffrage; and by Improving'election admin-
Istra strerfgthened the executive pow-
er?o e 0vVernor b elrmrnatrn some elective
officials, b a wrn overnor oservesucces-

Ive ter S enr Te natorra terms
%eﬁrov rte m €|9Cdﬂé110 the overnorand

ten ovemor, cre srn
natorra agﬂeta authority.
Islative capa

tionment, annual
states anta reﬁter
[lme t
IShe unr courts stems.

t]her statutorY a es stre 9thened state
a merx State Teqis at es un ewentso many
reforms that some are hardly recognizable as the
same Institutions that operated in”1970. In addi-

ISIatlye sessions In most
gts?atrve controf over the

e states decision-mak-
vementin do estrc af-

€S, 1n-

[oV-

substantra re-

T ey Im -
it b}/Fprovr Ing fo regBIara ?

of sessions. Many states estab-

»

tionto constitutional modifications, legislatures
streamlined operatrons by cons Irdatrng commit-
tees, reducrng overlapping memberships and pro-
grdrng for pré-session organization and filing of
Ills
islatyres became more responsive and ope
t0 éﬁ% [) trb?rshrn copmmrttee re rts
and votes on Ie islation, an ouncrn%com Ittee
meetrn%s in advance epacting conflict of interest
Ca(r)ws]asn assuming auditing oversight of state ac-
unt

Fortunately for Americans, the federal to state

shift came at a time when states were better
ﬁreg)ared to assume responsibility than they

been for many decades.

Governors, t0o, received help thrrfu h Ie? ?Ia
tive enactment, Manywere Iven larger staft

Id mor]e and rt)rovrded ashrngton liaison
otfices. Their control over the bureaucracy was
augmented b reorganrzatron ofstate a encres
Twenty-two states ognrt)re ensively reorganize
the executive branch between 19657and 19/9 an
Isﬂegretra others reorganized individual depart-

S

Other agvances were made in State processe
an roﬁ ures. Inge endentaudﬁsweeassure
gislative auditors became the ru e In two
thrrds of the states as com areﬂ tg
Planning agencies, most establis |nthe over-
107 ffe Were Sfeed, i every state, berson
madey % a?etrn gcq ountrn ang] P nancra? re-
Portrn%prac ICes Purc asrngS ecame more cen-
ralize and comp uterrzed fate tax systems
were diversified and ade more equitable.
Eate ﬁver mﬁnt[s) eca emoreoen 10 tn
IC,a attle for access occasiona g/
as 0] erefou ht Substantral credit for this d
eh ent ote federal government
w |c roa ene uf rage through consti utronahl

menta protected Its xercrsethrou

e |s atron su sthe 1965, Voting Rights Act
Fe deral gran -in- ard condrtrons have reriurred
crtrzen rticl atror\and equal OP 0 tuntg
r}e rec no %f edera 1(unds Nevertheless, som
the action has come from the states themsel ves
@ stat S now have oper] meetrng laws and all
uttwo ve open record laws. Public ﬁccess has
be(eétesféacr rtated to rule-making and the budget
pRevrse r%grstratron and election processes
have enabJed” more Eeo(ne to vote. More statefs
nowgermrtuseot pu arrnrtr tive and { -
erendum. State Lﬁorir/er mean rPr e more Infor-
mation to theP Ic, Including television cover-
age of legislative meetings.
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Much remains to be done to improve the guality
of state government. Nevertheless, the changes
of the 1ast quarter of a century have adyanged
sta(tes well cing the road to effective, efficient
and responsible government.

Greater State Activism

Oneoft results of the reforms adopted bytP
states as een an Increase Jn State acll rn)
“new breed” ofoover ors{) h feter

ed cte eratin eattgrostl%§ Ces
3 reed PrB g totrﬂe con trara £5.0n Iteerr

actrons glrovrded [na dership rn 3evepoprng Inno-

vative solutions to state problems.

One of the results of the reforms adopted by the
states has been an increase in state activism.

Page 22

ortjone Is|atures, under increase
Reapporti |at d

IC SCrutiny, ea with problems o en ,Pnore
eir Pre aec ssgLs Soorrtnretrmreos srtiart]essw eer(rj tgt
yggec){r le do?% statesacted In
rtrzenﬁ 4/ Rercent

gub
th

doeta
eraI Pr
accor wrt evrewsotherr
ofwhom tol dIsteLsrn 1?87t atte titr[rh
thestate should ma, P or “on e” ofthe
cut?]m ederal aid. The remainin respon ents
wrt an opinion were divided 18 percentto 16

thet 1pan those who dlid not ntthesate to
L R
gefedera funds A{) f
tate %overnments tock the initiative in new
approaches anqactrvrtres In ionsu erBrotec
tron r exam O[states estabrr] nsurance
unds orunrn ure néotorrst an ity In ur
ance for p gsrcran? tates ecame rnv Ve
chr(!dcargh using finance concimrc eve oep(]nent
and land management. They launched jcé
Honal programs'o attack AIDS, drugs and alco-

olism.

Follo' /in ﬁ ecticut and Minnesota, 15
states adopte % -risk healt rnsmance M as-
fi\ usettaggprov aunrversa health Insurance
an In 1983. Various states legisfated on com-
uter crimes and surro atemot erhood. Several
ast Coast states coodp rated on a massive clean-
ue esaoea ¥ In a sur rrsrnonvrctorg
over the Na rona’ [ ssog jation
Mary an (Genera Assem r{r]g oted e rglatron
to control t{temanufactu sale ofha g sf
gneﬁrgtur%n ater approved by Its citizens in a re
Among the most. srronrf dpant actrons were those
relatingto educafio welfare ref orm fate
%ftersate move( Olo dea wrth SC o noo ems
tates rgvrsed ald equalization” for 3as anti
Increased appropriations. They created specia
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fchools for grfted Student s such as North Caro-

ina’s Governor’s School, -
training. and reviewed teacher

S0 estalte initiatives were rmrtate atlthe U
tional leve Inc?ntrasttoa Hy ealth and
ocrfa ervrceo c¥af [%te %8 eara
the rederal we are efor te oﬁ
at the state leve ? u+) on
states to Capitol Hil Rovnr188 eNa ona
Governors’ Assoclation e cr ft1 ere
and then Iotibre Congress rt erradoptro
governorsaso worked ont eexg nsrono
arét to cover more [%oor mothers ofyoung ch ren
regnant wo
gtes expand d therr ublic sa{ew activj tres
bX gtrn g seat eItaP otorc emet
Increq rn\%l£enatres or |< rvin
gtrrctrn terscootersanE terrain’ve rces
e J?&njll(r%d \%nrtron |ocks for persons convict-

States als bec e“hea vtr]er%hts” in the fi-
nanclal markets roadenrn thei partrcrpatron
as Invest rs and b orrowers Acccrd lirg to Dan
Durning 8820fDuke niver.lity, “They have
become 5 Isticated bor[owers reative Inves-
tors, and aggressive re ulators.”
State courts are more %ctrvely Iprotectrn
drvrdu andcrvrlrryghts ap are federal co rt]s
According to John Kincaid (1983), executive di-
rector ofthe ACER. “Since 1970, s tate high courts
ave issued more than 400 rulings grantin
roader rro ts protection unger state constitu-
tions thanthe United States has granted under
the U.S. Constitution .

Horizontal Federalism Thrives

Anotherssi ? gnrfrcant development jn the state’s
role In the rtedleral system has heen the growth of
a vrbrgnt horrzontal federalism mar ¥
crease exchanoeo information and the spread
of Innovations Trom state to state. Coolo eration
among the states has prospered as wel

This Is not to sa}/ that substantial interstate
conflict does not still exist. | titoeson many mat-
ters, partrculary those Invo vrn% the environ-
ment, water supply and economiC competition.
But the re-nvigoration. of the National Gover
nors" Assoglation, wrt rts committees and task
orces dealrng with Pro lems facing the states,
abprovr eda prod to and a mechanism for col-
laboration on major ISsues.

Moreover, individual %overn s have taken ac-
tr%n to promote a% eement and join{ action. The

esaﬁea ke Ba H[prsacasern point, The
Goverhors’ Councils that were createdto replace
the discontinued Tit] eVCommrssrons are an?th-
er. These organizations include the Counci
Four-Corner$ Governors, Inc., and the Council of



Great Lakes Governors, Inc. (Glendening and
Reeves 1984).

Interstate cooperation is not new, States have
long collaborated to deal with problems throu%h
mterstatef ﬁactsand contracts uniform a g
reciprocal legislation, informal agreements an
mterstate organrzatrons But perhiaps hecause of
the magnitude ofthe problems facrng state ?t"fr
clals, there appears to be a greater degree ofin
terstate dependenu and cooperation.

For the most art Its extent is |mpossrble to
measure because of the mangl routes such cooaer
atign_taaes. At least 170 ¢ mpacts exist (Jones
and Oshorne 1988 as com%are to 101 In
E Glendening and Reeves (]{9 b) Statesalso see
0 have borr we ideas and innovations from eac
other fo.a greater extent. The increased exchange
ofsuchrn rmatjon 1S certainly apartial outcome
of technolo |caI advances In ¢ mmunrcatrons
Eut the est lb ment of information cleari

ouses and 9 |cat|ons on state overnment
sucl. or?anr ations as The Counc of State Gov-
ernments, the Conference on State Legrslatures
the National Governors' Association, and others
have made It easier.

The National Association of Attorneys General,
forexamgle has formed task forces on 1ssues such
as unsaf amtfulances airline adyertising reér8
atr%ns and all terrarn vehicles gWebster 1?

organrzatrons ave Joined In reglonal u
dertakings as well.

There iSalso.a constant demand from state gov-
ernments for |nformat|on on current Pr blems.
?tatest rou hou% e]country requested a pub-

ation on AIDS by the Marylan Depart ent

Le(r;rslatrve Reference, for amﬁle Byreaus of
governmental researc at state unIversities and
staﬁe executrve deg rtments and agencies, as
well as leqislative reference services, constant 3/
receive requests for information and for assistanc

Public Opinion about the States

Pyblic opinion about t e[states does not reflect
the improved state capanilities and efficacious-
ness. Confidence msate overnm nts has re-
mained substantially the % ?vert e past dec-
ade. Oprnrons as to whrc leve of overnment
Provr desth eB Ith the most for h8|rmone
Iuctuatedd ring the period from 1
however, A ﬁercent e ofrespondents t ACER
sponsored polls selecting the states as grvmgt
mostvalue forthe tax do arrosefrom 2 percent

n 1937 to 27 percent in 1983, This percentage

? Imost even with local ( g ercent%and fg
era 28gercent ov%rnmentsA ER 1937.198
States fared sontewhat better on a 1988 question
asking how oftfn state ﬁvernment fgrf rms Its
dutiesefficiently and atthe best possible cost. Of

those responding, 36 percent thought state ov
ernments R}erformed %ffrcrentILy all or mosft e
time as compared with 25 percent for the federa
government and 46 percent for local governments.

Since 1978, the public has been consistent in

believing the federal government has too
much power over states and localities.

espite these less than glowing assessments o
thestftes /3 percen" ?thg 1987?e,s onaentsh J
“agreat deal" ora "fair amount ofconfrdence
in state%to do g ﬂoodgob In carr mg oui therr
res onsinilities. TRis pércenta ee ua edt a
oca overnments and excee (a rat-
|n ercent). The states ﬁdber a

mments 22 to 37 percent owever regar
ﬁ[ﬁubhc confr?ence in people runnrn? the gov-

ents. T eeraI overnment trafled with
19perce1ng7Ah blic has b tent

Ince ublic has been consistent in
be?revrn the# t?ePaI

qovefnrnent has tog much
ocalitie Infact t eper
entage respon mg "t00 mu% has Increased
from 38 percentto 5percent etween 1978and
1, Atthesametrme the ercentageopeo?
wbo thrn the f eera lgov rnments owert S
about ri ecl uring the
R%%%Hiérs%gf# ?tgpeprcenptoﬂ p)ercent CIR
Governors regutatron improved slightly, with
ercentofth respondent E)oa 1988Ro rgerPoII
vre |n1qt egovern rs favorably to 57 percent in
hat Percent diff erence however, was

gower over states and

wrt In th ema In of erlror In the same poll, 52
ercent regar their legislators as efficacious
PKe ller 1

Conclusion

The increased carﬁacrta/ of states fo determrne
and |mﬁlem%ntdo estiC public policy halances
somew at t e ec |ne 0 states constitutional
and legal rrg fy ecoming more assertrve and
gractrc d, state_of crals can odgub IC opinion,
mass bargaining chips and bujld up represen-
tatr n in the federal arena. Such actions might
? e enough, however, to coun}eract% e welgnt
oforganize rouHspressurrn or yniform regu-
[ations, grou sw owou rathier lobby Congress
than 50°state legislatures,
American federalrsm affords the opportunity
for diversit |n ublic policies, aIIowsrnnovatron
permits small-scale m?errments in Pub Ic
gramsand provides limited ossr Ilitles fo es-
ape from repugnant public policies. It should not
be'lost in the qUest for equality and uniformity.
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Governments, Iron Works Pike, P.O. Box 11910, Lexington, KY 40578-9989.

March”pril, crowded Prisons: State Solutions. AUthors include Charles Colson and Daniel
Van Ness of Justice Fellowship, Peggy McGarry and Linda Adams of the Center for Effective
Public Policy, Kay Knapp of the Insfitute for Rational Public Policy, Joan Petersilia of Rand
Corp., Robert Lilly and Keon Chi.

May/June, Protecting Consumers' Health. Prepared with the National Association of Attor-

g eneral. Consumer protection and the law, health quackery, product advertrsrnﬁ haz-

ous products in the home, long-term health care financial fraud, and public health and

consumers.

JuIY]JAugust Governors and cabinets. Prepared with the National Governors' Association
and the Governors' Center at Duke University on managing cabinets and departments.

September/October, Ethics in Government.
November/December, Legislative Concerns.
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The Spirit of Federalism:
Restoring the Balance

by John Sununu

Two hundred years ago, the Founding Fathers worked
hard to establish an effective and appropriate
constitutional balance between the states and the
nation. Although today we have a strong foundation in
our Constitution, in recent decades the structure that
rests on it has begun to lean 8enlously away from the
states toward Washington, D Unless we restore the
balance, we run the nsk of Iettlnﬂ our federal structure
lean so far that it might eventually topple.

Two US. Supreme Caurt cases, Garcia vs, San ~ variety of copgressional acts. Thda ythe federal

Anéonlo Metr P olitan Tran5|tAuthor|t36fl985ri ?over ment, 15 free {0 re?ulate every minute de-
%out Caro navBBakﬁr 1988), have brough ail of state administration and anaqement

foanea concerns%outt e erosfon ofstate au-  These Include police powers, persfonne proce-

thority. B maklnﬂ fe ongressthe rbiter o ts dures, p enswng fnn%e benefits, fingncial ac-

oW actions, whic zﬁecté states, t sethde- counting procedures a deverysectoroftheecon-

%'ast'é’ﬁs IS ot eaencd Lome o ut?jso (.~ omy oW under state regulafion

oot abilty ofstates o attend o thlr re- e %Os%’?lmed New concept of tate preroga

sponsibjities. that si e tﬁe state and

ted in the Garc fxdecmo arques
re aL %

t 10 receive

(ngtg‘:“ s dg%[v]er eetcvegsnltgtg?ena”g Ravet ereYore re?alned eﬂl of theif rig hts and
Fﬂ era(il overnments IR outh Ca ﬁlna theg thelrs?veersell%ntyOThat assertl%nt(l)sf\év(ggna %ran%/s

ance was titled even further toward a concentra- nwithr
B b R
oo o tPocn[;”'”[?‘e ‘ﬂe Lax exempl and sticks to abrogate traditional rights,

status ofsjate and d have a deva-
i Asa result of ovorcentralized federal power, the

stating eftect on State anJq oca? (overnments.
?tates ?annot do the Aobsthatthe%mu t do as ef-

These two c%ecmons are hardl exceg |ons to
the pattern of recent years. The§ consolidate a ~ Jectively and efficientl g/as th u?]t It Js time
orAm ncascmz ns, acting through their state

John Sununu is President George Bush's chief of staff.
He wrote this article when he was governor of Nev.
Hampshire, the immediate past charman of the National
Governors' Association and vice chairman of the Advi-
sory Commission on Intergovernmental Relations. This
article is adapted from NCA' August 1988 publication
Restorl the Balance: State Leadershlp for Arerica’s

rﬁ ap eared in the ACIR'S Intergovernmental

Perspectlve

?overnments to check and everset e overcen-
ralization of power and t? rin overnment
authont cos rtothe eopet rougn their par-
ticip atlo H)eand IIeves Dunn%thl BI-
centennla celepration 0 he US. Constitutjon,
It s aIprropnate orustota ga on%hard ook
atou urrent situation —and move aggressive-
ly to remedy it.
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Accordrn%lé/ schairman 0 th National Gov-
ernors” Association (1 8788, e}dthenatrons
governorstoun erta ean n-gepth stud d-
ralism an e relations IR hetw ent
statesan edera vernment saresutt
governors have cal ed nth eCor]g fss to c?
C nstrtutronﬁl amerf] ment to clar sim-
g ystate aut ority for initiating co strtutron-

amendments.
Americans need overnments that resrt)ong to
thejr nee s and on erns, governments that
L] crsro s about what to do and the n
ent 0se ecrsronswrthfa> *ess and ef-

fICCFnCHI @uﬂ]?jﬂ%arrt]ﬁqu OVBE] ents.that can

R grrnate eC-
to(r)”%overnme ts that can a ]USt {0 a changing
w

The Supreme Court's recent decisions have made
it clear that little Brotectron is provided for the

states under the 1

Page 26

th Amendment.

For two centuries, fegeral
nments have worke toge er rﬂc nst
fa rn% atterns Therrr ations rp as

ffected ng/ acéor? asb ensh aﬁ
me I ateln?rng stjate r(}‘rcrraenc e”%‘é%' gan
h epagtrﬂ of stte actro?r r?ewntedera Ie%rs at on
Ia growing bodly of constitutional Tase law
resu ting from Supreme Court ecrfrons In ost
rnstﬁnces the .intergoyernmental system ha
%re sometimes well, sometimes sIong
other rnstﬁnces the system has proven unrespon
sive or Inflexible.

ﬁomegroblemsrequrr nati nat action, and in
other ca %statesdon%t ave the fiscal resources
ﬂact oHlt errown The challen er%to assure
evel.o overnmentreta s the freedom

t eal
aut(horrt it needs to carr outrtsownres on-
rt%outunneyc ;

conlslttrlaersntvsveRe arnrnﬁ he vrtﬁfhsﬂa)hcergrtessgrﬁs

ads(errous cgnstrt tio (aoctgert] enge that must

ressed rrect¥
The .Sr; ourt’s recent decrsrons ha

rHade rtclear klrttlerorotectr nrsProK or

Festatesun ert Amendment. The Court
a(f ested th atthestatesm st seek to limit
ederal owerthrﬁ q the political process, Lat er
an re

tia de

Ing on the Timitation Inc udedrnt e Inl-
ation of qwers to the ederal

ment1

another special Interes

th overn-
essenri IS ar[Jproac tre%ts st%tes as
|group, rather than as

true partners,in the federal system.
hdls the simplest anfswer is the model estab-
lished 200 years ago —for the states to convene

a constitutional convention to renew the co TTH'[-

gntto ower shared between the states an
federal government —current fear ora runaway
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state and local ov-

convention haf forceF the states to relty on the
Co gresto oluntari Prveu ’r_Jlowersr has cen-
tra ont enﬁtrona leve rsto makes it

Iela Qever, that power IS rarely’ given up
voluntarily.

The rmPact ofthf] grob em is now more acute
as a result orSout a% r\a vs. Baker. In that
casetheCourtreo(eaIe the last vestiges ofinter-
overnmental ta unity an rernforced Its
ntent to remove ifself fromd nrn clear lines
etween.state and fe eral authorit

For this reasop, the 9overnors are.conyinced
thatameasure Pract cal constit trona 50|u-

tion t%the ederalism Issue IS nef d —a.solu-
tion that restP res t estahes to rnrtr%
conshtutrona ange wit out ern stymied X
the threat of the perceiyed pr socrate

with ac nvention, asolutr nthat assurest e
H]eo%eo a continue ﬁyrnt e ecds o]nsa bout

asrcstruftur o Fnatron an teappro
prrate roles ot each leve Pf overnment.

Such a solution 1s cIeargr ossible vdthin the
current rnter overnmental structure As t e
Governors Thsk Force 0 Federa Ism noted, “T

onstrtutrgrk visioned t datafnen ments cou
ernrtrate otht efe era government an

estates However, t e tear of runaway con-
vention asefgctrve grcose the d oor 0'State-
Initiated amendments. Until recent ty e 10th
A endment as thougnt to g[otg estates
a falrtres rom anu contralled exp ansr?no

edera owerthrou ?hslatron and requlato
¥factro Now, ho ver e Supreme Courthas
effectively removed that protection, and t eCon

ress 15 free to actwrt ut constitutional con-
trarnts Furthermore t concgrn over a con-
stitutional conventron has unte the balancing
capacit orrgrn rov 1ded hnt eConstrtutron

herefore "t VErnors gvg called OB

Conoress to restore the mftended states’ apilit
tog tiate amendments. Con%ressoan othish
referring to the states a constitutional gmend-
ment that would create a mqre practical route
un erArtrceV or states to initiate amendments
o eerot ?sla 'Or’é ch two-thirds of t estat
couﬂt ass menEgtra s that se ktﬁe aer1
speorfc constitutional amendment. U

etitions for (f constrtutrona conventron thelrt

ust eserve ont eCongresst se memorials
would be filed with everey tate W en the neces-
sar 4states IS reach 0posing states

ppointrep resentatrvest a ? tteeon
eto concrle the deta] Isofthe an uaoeo
various memorials. \% en a majori
statesre resente ont e ommrttee onI %
rove oposed amendment, It wou esu
Eutted‘ 0] Hte %on ress. A two- thrrds vot]e bg bot
ouses withh tne next co] gressrona ssion
would be necessary to stop the“amendment from
going back to the”states for ratification. It the



Conﬂr ss did not v?te by t%ro -thirds to storg the  the new ch%le dﬁs that confront us |n our thhrd
F ent, it would be’su mhtte *othﬁ t] cen ury garent simplicity ot ho-
orratl catronb the re ured three-tourths. This enrze natronala% IS attractive, tr]e fac
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Public Hearings Announced on
Restoring the 10th Amendment

You are invited to public hearings on
‘Restoring Balance in the Federal System:
Constitutional, Legislative and Educational Options.”

April 21,1-4 p.m., Buena Vista Palace, Lake Buena Vista, Fla.
May 18, Federal Hall, New York, New York

Sponsored by The Council of State Governments and the U.S. Advisory Commission on
Intergovernmental Relations. Additional hearings are pIanned for June in"Colorado Springs
d September in Cincinnati.
For more information, contact: Norm Eeckman, The Council of State Governments,
Director, Washington Office, 444 N. Capitol, Washington D.C. 20001, (202) 624-5460.
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Liberty andSophistication

by Douglas Henry, Jr.

A constitutional amendment is needed to restore the
10th Amendment's protection of our liberty and property
from an unrestrained federal government.
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The Constitution in Article 1, Section 8, em-
powers Congress “to establish post-offices and
post roads” and “to regulate commerce with for-
eign nations, and among the several States, and
with the Indian tribes.” Yet, the Confess has
passed wide-reaching statutes regulating use of
the mails, and, under the commerce clause, the
Racketeer Influenced Corrupt Organizations Act
(RICO) to fight crime. Under postal and RICO
laws, state and local officeholders can be charged
with corruption and convicted by the United
States. From the prosecutor to judge, every fed-
eral official involved is appointed, not elected.
Not a single constituent’s vote is cast for any of
the federal officials whose combined acts can de-
prive the defendant of liberty and property. Ifthe
defendant were tried by the state, at least the
functionaries who effect the conviction would
have to stand the test of the ballot box.

While the 10th Amendment remains in the
Constitution, one might say that the limitation
still stands and in a proper case can be relied
upon.

But that beliefis no longer tenable. In Garcia
vs. Si'n Antonio Metropolitan Transit Authority,
469 U.S. 528,1985, the U.S. Supreme Court re-
sponded to a 10th Amendment argument:

None ;heless, against this background, we are
convinced that the fundamental limitation that
the constitutional scheme imposes on the com-
merce clause to protect the ‘States as States' is
one of process rather than one ofresult. Any sub-
stantive restraint on the exercise of commerce
clause powers must find its justification in the
procedural nature ofthis basic limitation, and it
must be tailored to compensate for possible fail-
ings in the national political process rather than
to dictate a ‘sacred province ofstate autonomy."' ”

Thus the Court deprived the 10th Amendment
of any significance as a substantive limitation
upon Congress or the federal executive branch.
Three years later, that Court said, "Where, as
here, the national political process did not oper-
ate in a defective manner, the 10th Amendment
is not implicated” (South Carolina vs. Baker),

How gross a contrast with the soothing predic-
tion of Madison, in Federalist no. 45:

"The powers delegated by the proposed consti-
tution to the federal government are few and de-
fined. Those which are to remain in the state gov-
ernments are numerous and indefinite The form-
er will be exercised principally on external ob-
jects, as war, peace, negotiation, and foreign com-
merce; with which last the power oftaxation will,
for the most part, be connected. The powers re-
served to the several states will extend to all the
objects which, in the ordinary course of affairs,
concern the lives, liberties, and properties ofthe
people, and the internal order, improvement, and
prosperity of the state” (emphasis added).

How wide a departure from Madison’s words in
Federalist no. 51: “First. In a single republic, all
the power surrendered by the people is submit-
ted to the administration ofa single government;
and the usurpations are guarded against by a di-
vision of the government into distinct and sepa-
rate departments. In the compound republic of
America, the powersurrendered by the people is
Firstdivided between two distinct governments,
and then the portion allotted to each subdivided
among distinct and separate departments. Hence
a double security aiises to the rights ofthe peo-
ple. The differentgovernments will control each
other, at the same time that each will be con-
trolled by itself (emphasis added).

Even so, the 10th Amendment was insisted

upon as a safeguard against excess by the
central government.

1 .the U.S. Constitution Article 8, Section 18
(the necessary and proper provision) and Article
6, Section 2 (the supreme law ofthe land provi-
sion), Hamilton said in Federalist no. 33:

“These two clauses have been the source of
much virulent invective and petulant declama-
tion against the proposed Constitution. They
have heen held up to the people in all the exag-
gerated colors of misrepresentation as the perni-
cious engines by which their local governments
were to be destroyed and their liberties extermi-
nated; as the hideous monster whose devouring
jaws would spare neither sex nor age, nor high
nor low, nor sacred nor profane; and yet, strange
as it may appear after all this clamor to those
who may not have happened to contemplate them
in the same light, it may be affirmed with perfect
confidence that the constitutional operation of
the intended government would be precisely the
same, ifthese clauses wero entirely obliterated,
as ifthey were repeated in every article. They are
only declaratory of a truth which would have
resulted by necessary and unavoidable implica-
tion from the very' act of constituting a federal
government, and vesting it with certain specified
powers.”

Yet a casual survey ofthe annotations will show
that the supreme law of the land provision has
been extensively relied upon by the courts in up-
holding federal authority, whereas in Garcia and
South Carolina the 10th Amendment has been
reduced to a condition of impotence.

Garcia dealt with labor law; South Carolina
with taxation of bond interest. But those topics
are not of transcendent importance.

The emasculation of die 10th Amendment,
adopted to reserve without question to the states
their authority in all matters not delegated, first
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among which is personal liberty, is the most dra-
matic constitutional event of our time. So cava-
lier a holding, that states’ citizens must beg re-
lief from a far-off Congress from whatever that
Congress may vote to do to them, staggers belief
and would have been dismissed as airy specula-
tion not only by the advocates ofthe 10th Amend-
ment, but by Madison himself.

The emasculation of the Wth Amendment,
adopted to reserve without question to the
states their authority in all matters not
delegated, first among which is personal
liberty, is the most dramatic constitutional
ei'ent of our time.

inform voters or to reduce voting barriers.

One might say, “I rest content for the preser-
vation of my liberty upon the good judgment of
the people and their elected officers.” What then
ofthe taxpayer’s pocketbook? As fiscal necessity
throttles federal grants, may we assume that
Congress will accordingly suspend its mandating
of costly programs upon cities, counties and
states?

The members of Congress are elected, as they
see it, to legislate, and legislate they will, Under
Garcia and South Carolina, there is absolutely
no constitutional protection against their “meet-
ing a need” (unmet “needs” are as easy to find
as vocal constituents) by mandating a national
program upon all cities, counties or states, and
furnishing not one cent to pay for it. Payment will
be had by mulcting again local taxpayers through
their state and local governments. Those govern-
ments cannot create money as can the federal
government. The bill must be paid by money ex-
acted from savings or property, and if not paid
will be seized from the city, county or state treas-
ury by a decree from the federal court.

Whrre then can reliefbe found for cities, coun-
ties and states, made up oftheir citizens., taxpay-
ing and jealous of their liberties? In humble
petition to the Court which has crumpled their
shield? In humble application, as the Supreme
Court has instructed, to the Congress, to which
the Supreme Court has given unlimited license?
Hardly so.

The first order of the day must be constitution-
al amendment, for the preservation of Ameri-
cans’liberties, and their property as well, under
and by means of the federal system.

CALL FOR NOMINATIONS

Jim Waltermire Voter Participation Award

The National Association of Secretaries of State invites nominations for the
Jim Waltermire Voter Participation Award. This award recognizes the need for
increased voter awareness in order that all citizens may participate ir, the essence
of democracy — the right to vote. Any individual, agency, institution or organi-
zation (other than secretaries of state or lieutenant governors who serve as
secretary of state) are eligible for nomination. Eligible candidates are those who
have made significant contributions to encourage citizens to register to vote, to

For further information and nomination forms, contact:
Yolanda Swinford
The Council of State Governments
Iron Works Pike, P.O. 11910
Lexington, KY 40578-9989
(606) 231-1919.

Nominations must be received by May 1, 1989.
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Linking Constitutional Reform to
Local Self-Governance

by Robert B. Hawkins, Jr.

In today's complex information age, a hierarchical
structure of power based on command and control does
not work well. Yet, as citizens demand more voice in
gcverning their local institutions, the federal government
is usurping local and state control. What is needed is a
constitutional amendment to restore the balance of
power in our federal system.

There appears to be growing interest in some
type ofconstitutional remedy to the U.S. Supreme
Court’s abdication of its role in protecting the
constitutional balance of powers in the federal
system.

The conditional is used here because we have
seen similar interest in years past evaporate in
the midst of congressional compromises that gave
state and local governments at least halfthe loaf
they sought in the political process. However, this
isa new day in federal relations. South Carolina
vs. Baker reaffirms the statistician’s law that two
points start a trend. Thus, South Carolina reaf-
firms the judgment of Garcia that the Supreme
Court has little specific language in the U.S. Con-
stitution with which to protect the states and
local governments.

Ib restore balance to the federal system, we
must know what we want to restore, why it is
worth restoring, and how to accomplish this end.
The best place to start this examination is with
the U.S. Constitution.

It may seem astounding to do so, but we must
ask the questior, do constitutions make a differ-
ence? Th those who are versed in the seemingly
archaic intricacies ofthe constitutional founda-
tions offederalism, or to federalism junkies, the
answer is a categorical "yes.” It might be argued

Robert B Hawkins Ir is chairman or the U S Advisory
Commission on Intergovernmental Relations, Washing-
ton. DC He also is president of the Institute for Contem-
porary Studies in San Francisco. California

that Americans are a constitutional people, and
even ifthey cannot cite chapter and verse, they
implicitly act as if constitutions arc important.
Ibday, Americans clearly see a direct relation-
ship between the Constitution and individual
liberties. The constant stream of cases before the
state and federal courts that seek to expand the
constitutional protections of individual rights at-
tests to this understanding.

The Bork nomination hearings were fascinat-
ing from this perspective. The main attack on
Judge Robert Bork was that he did not see the
constitutional grounds for many ofthe new civil
nnd criminal rights the U.S. Supreme Court has
established for individuals. When it came to fed-
eralism, however, almost no time was spent on
the issue in the hearings, in part, because Judge
Bork asserted that federalism is now a settled is-
sue (via Garcia) and, thus, isnot very interesting.

Even iffederalism and the Constitution are not
burning issues in the public mind, this does not
mean that the Constitution has no effect on fed-
eral-state-local relationships. The Garcia deci-
sion is gradually transforming politics in this
country. On the federal side, there is a slow but
steady usurpation of state and local authority.
There is almost no interest on the part of mem-
bers of Congress —liberal or conservative, Demo-
crat or Republican —in addressing the underly-
ing principles of our federal system. While com-
pensation issues in Garcia were modified by leg-
islation to provide some relief for state and local
governments, the bureaucrats in the U.S. Depart-
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ment of Labor now are implementing tighter con-
trols on them. In the 101st Congress, the dual
banking system is likely to diss ppear, and in-
creased regulations are likely to be promulgated
that hinder or restrict state and local authority.

Politics of Federalism

This course of events can be predicted with
some certainty. The Congress is under tremen-
dous pressure to balance the federal budget with-
out massive tax increases. Yetthe desire ofmem-
bers of Congress to assist constituents has not
diminished. Thus, Garcia gives Congress the
green light to set the limits ofstate and local au-
thority. In simple terms, the Court has given the
Congress the proverbial political genie: Itcanre-
ward constituents by shifting responsibilities and
authority without having to suffer the fiscal con-
sequences.

Local self-governance is the first and strongest
rationale for a reinvigorated state and local
government sector capable of linking
individuals and institutions.
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On the state and local side, we are beginning
to see understandable yet lamentable changes in
the posture ofstate and local associations toward
Washington. They are focusing their attention on
Congress and on developing lobbying strategies
that will effectively represent their interests. Sev-
eral of these approaches are ingenious, well
planned and ably executed by highly capable
staff. While these approaches might be given
high grades, their necessity is lamentable be-
cause they underscore the tragedy of Garcia and
affirm its dictum that state and local govern-
ments must look to the Congress for the scope of
their political authority.

What this dictum will do over time is change
the politics of federalism. It will change it from
a politics of conflict, negotiation and compromise
between partners having independent authority,
to a politics of dependency —a politics where
state and local governments will be no different
than other interest groups trying to get Congress
to fix the rules ofthe political game. This politics
is, and will be, fundamentally different from con-
stitutionally based politics.

Many think that constitutional-based politics
has served this country well. Self-rule through
shared rule has allowed for change and experi-
mentation. It has been the bedrock of our com-
mercial republic. If we want to re-energize this
system, then we must understand how we have
gotten to the point where most citizens and poli-
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cy-makers fail to understand the political princi-
plesthat underpin our experiment in self-gover-
nance. We also must comprehend why it is im-
perative that we have such a system as we enter
the information age with its complexity and new
imperatives. In short, we need a new rationale for
why a federal system is essential to our way oflife
and to our remaining a dynamic society. The key
to such - rationale is to again link citizens and
their local institutions.

Local Politics: Business or
Self-Governance?

There is no question that local institutions
suffered from the nationalism that emerged in
the late 1800s and was accelerated by two world
wars. The Great Depression clearly increased the
strength and role played by the national govern-
ment. Yet, the most decisive factor is what might
be called the politics of production. Beginning in
the early 1900s, with Americans’disdain for boss
rule, local politics came to be seen as a business.
Reformers in those days maintained that if state
and local governments modernized like corpora-
tions, there would be no need for centralization.
Reformers became fascinated with consolida-
tions, large-scale operations, comprehensive plan-
ning, and a whole litany of schemes that mim-
icked what they thought corporate America was
all about.

Some ofthese corporate ideas enabled local gov-
ernments to provide the infrastructure ar.d man-
agement capacity to deal with growth in the 20th
century. The major problem with the equation,
however, was that it forgot about politics and
citizens. While many ofthe boss-led machine cit-
ies were corrupt, most citizens were intimately
linked to those political organizations. Local lib-
erty has always been a strong force in American
politics. While the managerial approach to local
government diminished local liberty, it did not
snuff it out.

The driving forces behind the ill-conceived War
on Poverty also show that local liberty excites
liberals as well as conservatives. The advent of
the War on Poverty and community action at-
tempted to re-energize citizen participation, es-
pecially among the poor. Clearly, politics were
seen as supplanted by management and unre-
sponsive to the needs ofa given clientele. In turn,
the War on Poverty was replaced by the neighbor-
hood movement, which today, in many cities, is
an unofficial means of representation. As with
the War on Poverty, some of this representation
is a negative rather than a positive integration
into the politics of a local community.

Yet this tren" is part ofa larger ongoing change
that is sure tc oan imperative of the informa-



tion age: Citizens want greater control ofthe in-
stitutions that shape and affect their daily lives.
This desire can be a positive force and a ration-
ale for local self-governing institutions. Self-gov-
ernance links federalism and individuals ifit can
be forcefully articulated by local leaders. The idea
oflocal self-governance is clearly a stronger force
and passion than the idea that local governments
are nothing mon. *han good service providers.
After all, many prh.'te firms are good service
providers.

Local self-governance is the first and strongest
rationale for a reinvigorated state and local gov-
ernment sector capable of linking individuals
and institutions. The second rationale is less di-
rect, butjust as important. It is found in the im-
peratives of the rapidly developing information
age. The emerging consensus of organizational
theorists and practitioners is that large hierar-
chial organizations based on command and con-
trol will not work well in an information age be-
cause they do not manage complexity well and
are inefficient in coordinating complex activities.
Likewise, small organizations, while having the
virtues offlexibility, speed and the ability to mem-
age complex activities, must have a set of insti-
tutions that establishes the rules and incentives
for productive behavior. These imperatives will
force government to adopt different strategies for
governing. But it should be clear that state and
local governments must play a key role in manag-
ing our complex society. It cannot be done by com-
mands and edicts from Washington, D.C.

A Constitutional Remedy

What does all ofthis have to dowith Garcia and
constitutional reform that will strengthen state
and local governments? Everything. For one of
the key tools that we will have in managing com-
plexity and self-governing institutions are consti-
tutions: federal, state and local. We must under-
stand that constitutions and charters are vital
governing mechanisms, that modern societies
have greater needs for such instruments than
their predecessors, and that we must educate the
public on their importance.

Thus, to seek a constitutional remedy to the
Garcia dictum is notjust a self-interested effort
to save state and local institutions. Rather, it is
an effort to fashion new institutional arrange-
ments that will allow the United States to man-
age its affairs effectively and efficiently in the
coming years. It is also an effort to re-energize the
self-governing foundations of our institutions so
that citizens, through reflection and choice, can
have a voice in and a commitment to the institu-
tions they create.

Consequently, there are important reasons for
starting the process of constitutional change. In

part, the Supi erne Court has taken the first step
by abdicating its responsibility for maintaining
a balance of powers in the federal system. We
must now ask how we should proceed.

Ifwe are to succeed, we must start a constitu-
tional dialogue throughout the United States.
This dialogue must communicate clear and con-
vincing reasons to the citizens of this country
that some type ofchange is needed to bring their
state and local institutions back under their con-
trol. While this migbt sound like a populist call
—and it may be —its genius is nothing more
than knowing politically that citizens will sup-
port those changes that they see benefiting them
for the best reasons.

The best way to start this dialogue is to draft
a remedy to the Supreme Court dictum in Gar-
cia: a constitutional remedy. What form that
remedy ought to take may be less important than
the process that is used to draft it. Like the pro-
cess in Philadelphia in 1787, a group ofconcerned
leaders needs to undertake a process that drafts
a remedy that fits the problem and that brings
to the process representatives of those institu-
tions that will be affected by change. Since the
National Conference of State Legislatures, the
National Governors’ Association, The Council of
State Governments and the Advisory Commission
on Intergovernmental Relations have worked on
this issue, they would seem to be the core groups
from which the process should be started. Equal-
ly important, members ofthe National Associa-
tion of Counties, the National League of Cities,
the U.S. Conference of Mayors and the Interna-
tional City Management Association must be
active participants.

The importance of developing a workable con-
stitutional amendment is that it creates the
mechanism around which debate and action can
start. It will be the basis upon which the politics
ofconstitutional change can start. Clearly, NCSL
can play acritical role in this process by starting
the resolution process to memorialize Congress
to pass such an amendment. Just as important
will be the role that the Bush administration will
play in supporting such an approach.

What is clear is that those who are deeply com-
mitted to strong local and state institutions must
start the process of constitutional change. For too
long we have hoped that fiscal, managerial and
intergovernmental remedies would work. After
30years ofdialogue, we know that improved man-
agement and fiscal capacity on the part of state
and local governments does not impress the Con-
gress and the Supreme Court. What will impress
them is a proper celebration ofthe bicentennial
of the Constitution: an amendment to the Con-
stitution that restores balance to the federal sys-
tem sothat each governmental partner can play
its proper and unique role.
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Treasurers urge remedy:

Public Works Financing Endangered

by Stacey Crane

Treasurers and other state officials are working to protect
tax exemptions for state and local bonds. Restrictions on
these bonds are endangering the rebuilding of badly

needed public works.
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Federal action interfering with the ability of
states to finance public works’ projects has
prompted state treasurers to seek a constitution-
al amendment protecting tax exemptions for
state and local finance.

The National Association of State Treasurers
says the amendment is necessary because it
would restore constitutional protection for inter-
governmental tax immunity —a basic principle
of icderalism.

Restrictions on state and local government
financing imposed by Congress in the 1986 Thx
Act have become especially acute because of
Reagan federalist agenda. Reagan has attempt-
ed over the past eight years to decentralize gov-
ernment by placing increasing responsibility at
the state and local level. In theory, this policy has
considerable merit in that the government
closest to the people is most likely to best meet
their needs.

The problem facing state and local govern-
ments, however, is that the tax-exempt bonds
needed to provide public services are no longer
as easily available as they once were. Strict limi-
tations have been placed on how they must be
used.

Over the yeai s, tax-exempt bonds have emerged
as an essential financing mechanism for provid-
ing schools, courthouses, jails, transportation sys-
tems, water and sewer systems, civic centers and
the like. Government officials across the country
are increasingly aware of the need for increased
spending on public facilities. Estimates ofthe an-
nual spending shortfall on physical infrastruc-
ture range from $17.4 billion to $71.3 billion. The

Sfacev Crane is an intergovernmental liaison with The
Council of State Governments' Washington. DC. office
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National Council on Public Works Improvement
suggested in a 1988 report that annual infras-
tructure spending might have to double in the
near future for the U.S. to meet its needs.

Because state treasurers believe that tax-ex-
empt issuance must be protected, they have
asked for President Bush’s support for intergov-
ernmental tax immunity and have created a coa-
lition to fight for the issue.

The state treasurers are leading an effort to
work with Congress to inform the members ofthe
adverse impact that loss of intergovernmental
tax immunity has on their constituents and
states. Treasurers are seeking support for an
amendment to the U.S. Constitution to restore in-
tergovernmental tax immunity to help protect
the continued sovereign status ofstate and local
governments.

States have grown increasingly concerned over
their sovereignty in light of constitutional and
legislative changes and Supreme Court decisions.

The manner in which the Supreme Court inter-
preted the Constitution in the recent cases of
Garcia vs. San Antonio Metropolitan Transit
Authority and South Carolina vs. Baker, repre-
sent a clear and distinct pattern oferoding states’
rights and constitutional protections under the
10th Amendment.

These two decisions substantially reduced con-
stitutional protection for state authority, forcing
states to make their case with the U.S. Congress
much like a special interest group. The Garcia de-
cision holds “that the limits are structural, not
substantive,” resulting in states having to find
protection from congressional regulation through
the national political process, not through judi-
cially defined spaces of unregulated state activity.



The Supreme Court decision in South Caroli-
na not only confirmed the Garcia decision but vir-
tually eliminated any rema'.iing 10th Amend-
ment protection. In South Carolina vs. Baker the
Supreme Court overturned a 100-year-old prece-
dent by stating that the issuance of tax-exempt
debt was no longer guaranteed. This attack on
the longstanding notion of intergovernmental
tax immunity —one of the pillars of federalist
society —left states and their municipalities at
the mercy of further deleterious cutbacks by
Congress.

In her dissent, Justice Sandra Day O’Conner
said, “Henceforth, the ability of state and local
governments to finance their activities will de-
pend in part on whether Congress voluntarily ab-
stains from tapping this permissible source ofad-
ditional income tax.”

The loss of intergovernmental tax immunity
coupled with the enormous federal budget defi-
cit could increase the likelihood that Congress
will further restrict the ability of state and local
governments to issue tax-exempt bonds. There
also is concern that Congress might rescind the
deductibility ofstate and local income taxes and
impose a national sales tax or value-added tax
that would pre-empt the states’ major source of
revenue.

The National Association of State Treasurers
isworking with the major public interest groups

in opposing legislative and regulatory restric-
tions in the public finance area.

Treasurers are seeking support for an

amendment to the U.S. Constitution to restore
intergovernmental tax immunity to help protect
the continued sovereign status of state and local

governments.

The association also has supported House and
Senate resolutions introduced in the 101st Con-
gress banning changes regarding the taxation of
state and local bonds and piohibiting the taxa-
tion of the interest earned or. those bonds.

Legislatures in Oklahoma, South Carolina and
Utah have adopted resolutions calling for a con-
stitutional amendment protecting the tax exemp-
tion of municipal bonds. Similar efforts are un-
derway in Tfexas, New Mexico, Minnesota and
North Dakota.

State treasurers and other state and local gov-
ernment officials are ready to develop strategies
to stop federal encroachment of state sovereign-
ty and restore the ability ofstate and local gov-
ernments to rebuild this country’s deteriorating
infrastructure and meet other capital financing
needs.

Supplement Your Information

The three supplements to
The Book of The States
are a who’s who of state leadership.

State Elective Officials and the Legislatures: List names, addresses and districts of
more than 7.000 state legislators, updated as of January, 1989. $30 ($21 for state officials).

State Legislative Leadership, Committees, and Staff: Includes the names, addresses
and telephone numbers of state legislative leaders, legislative committees, and chairper-
sons, and lists principal legislative staff officers and staff members. Available July, 19809.

$30 ($21 for state officials).

State Administrative Officials Classified by Function: Lists names, titles, addresses
and telephone numbers of thousands of administrators in more than 130 areas of state
government, from attorney general, budget officer, comptroller and chiefjustice, to tele-
communications and water quality. Available Fall, 1989. $30 ($21 for state officials).

Call or write and place your order today!
The Council of State Governments
Iron Works Pike, P.O. Box 11910
Lexington, KY 40578
(606) 231-1850
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A Proposal to Strengthen Federalism

by John Kincaid

Federalism could be strengthened immensely by
requiring a three-fourths vote of the U.S. Supreme
Court to void state law.
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Two recent decisions by the U.S. Supreme Court
—Garcia vs. San Antonio Metropolitan Transit
Authority (1985) and South Carolina vs. Baker
(1988)—have heighte ned concern about the ero-
sion of state and local authority in our federal sys-
tem. These decisions, plus other political and eco-
nomic developments, have prompted discussion
of possible constitutional reform to strengthen
the states and, indirectly, local governments in
the federal union.

Proposals for reform have taken two general
forms: (1) substantive limits on the scope of na
tional decisionmaking, such as a constitutional
amendment to protect tax exemptions for state
and local b'mds, as proposed by the National As-
sociation of State Treasurers and by U.S. Sen.
William V. Roth, and (2) procedural rules to en-
hance the voice ofthe states in national decision-
making, such as the 1988 proposal by the Nation-
al Governors’ Association to amend Article V of
the U.S. Constitution to make it easier for states
toinitiate constitutional amendments (U.S ACER
1989).

There is, however, no widespread agreement on
the need for constitutional reform, or on the best
type of reform. Even so, discussion of reform is
healthy, and helps to focus public attention on
fundamental questions of federalism.

This article calls attention to the role ofthe U.S.
Supreme Court in nationalizing the federal sys-
tem and advances a modest proposal that the U.S
Supreme Court be constitutionally required to
reach a three-fourths vote to void a state law or
local ordinance. This rule would apply to state or
local acts that are said to violate the U.S. Consti-
tution or a federal statute enacted pursuant to
congressional and presidential interpretations of
national power under the U.S. Constitution.

lohn Kincaid is executive director of the U.S. Advisory
Commission on Intergovernmental Relations. Washing-
ton. DC The views expressed here are his own.
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The immediate impetus for the proposal is the
fact that the 1985 Garcia decision, which over-
ruled National League ofCities vs. Useryil976),
was decided by a 54 vote, as was NLC. This se-
quence ofimportant, narrowly decided, federal-
ism decisions is troubling for many reasons, but
two are particularly relevant. First, the decisions
illustrate the extraordinary power that can be ex-
ercised by a bare majority of the Court in our
democracy —five persons (and sometimes only
four) who are not elected and who hold office
“during good behaviour.” Second, this historically
speedy reversal of one decision by another, or
“Court Flip-Flop” as Time magazine put it, illus-
trates the uncertainty and instability that can be
introduced into the federal system in a short time
period by simple majority voting on the Court.

The basic premise for the three-fourths vote
proposal is that federalism is a fundamental con-
stitutional value. A key problem in protecting
this value is that a federal distribution of powers
can be stipulated in general terms, and with a few
specifics, but not in detailed constitutional terms
capable of meeting all future contingencies.
Therefore, enduring decision rules and represen-
tative structures must be established to protect
fundamental values —such as federalism, the
separation of powers and individual rights. It is
not enough, for example, to stipulate a separation
of powers, one must also structure the separation
so that, in Jamas Madison’s words: "Ambition
[can] be made to counteract ambition.”

One decision rule that is frequently invoked to
protect fundamental values in a democratic so-
ciety isto require an extraordinary majority vote
on certain questions. In framing a constitution,
the people decide which questions shall be sub-
jecttosuch a voting rule and then apply the rule
to themselves as a whole, to legislati ebodies, to
plural executive councils and/or to courts. A
familiar judicial application of this rule is the



requirement that ajury reach a unanimous ver-
dict of guilty in many types of criminal cases.
This voting rule strikes most citizens as being
fair and democratic because a r.".minal trial
places a defendant’s fundamental rights to liber-
ty or life in jeopardy. Even though some guilty
defendants escape punishment, we accept this
voting hurdle as a necessary price ofjustice in our
democracy. Many Americans are also familiar
with extraordinary vote rules in voluntary asso-
ciations when, for example, a two-thirds or three-
fourths vote may be required to amend an asso-
ciation’s constitution or covenant.

Surprisingly, for a document otherwise atten-
tive to checks and balances, the U.S. Constitution
provides no voting rules for the U.S. Supreme
Court, nor for that matter does it provide forju-
dicial review, the size ofthe Court, or written de-
cisions. Yet, state constitutions at least stipulate
the size of the state high court or courts. Many
state constitutions also require written opinions
with "the grounds stated;" many establish a quo-
rum rule; and some require the state high court
to sitin banc for certain cases. The North Dakota
Constitution goes so far as to say that "supreme
court shall not declare a legislative enactment
unconstitutional unless at least four ofthe [five]
members of the court so decide.” For the U.S.
Supreme Court, however, judicial review, nine
members, written decisions and simple majority
voting are all traditions.

The absence of constitutional rules governing
these matters is an important reason why the
U.S. Supreme Courtis so independent and power-
ful. The Court has had considerable freedom to
define its powers. For much of U.S. history, the
Court exercised a large measure of restraint. It
was not the powerful player that it is today in the
political system, although it occasionally tried to
be such a player, as in the infamous Dred Scott
case (1857). Now, however, the Court exerts con-
siderable power and makes policies having far-
ranging effects on American society. One key to
this power is that it can be wielded by as few as
five or even four justices. The question, then, is
whether the Court’s current power position was
anticipated by the people of the several states
who ratified t*-e Constitution —a position that
may now r- a reconsideration of the con-
stitutional ;overning the Court, at least to
provide bettt.  “tection for the state-local share
ofthe constitutional distribution of powers. The
original provisions for the Court may have been
compatible with the design of the Constitution
because they envisioned a restrained judiciary,
but now that the Court ismur” more aggressive
vis-a-vis the states, one must ask whether the
Court’s behavior has altered the design of the
Constitution. If we still value federalism, then
just as we protect defendants in criminal trials,
it may be time to consider an extraordinary vote

rule for those occasions when a traditional power
or the very status ofthe states as semi-sovereign
polities is challenged before the highest court in
the land.

"Perhaps nothing could have been better

conceived to facilitate the abolition of the state
governments than the constitution of the judicial.”
— Brutus, 1788

The Least Dangerous Branch?

Writing in defense ofthe proposed Constitution
in 1788, Alexander Hamilton asserted that the
federal “judiciary, from the nature of its func-
tions, will always be the least dangerous to the
political rights of the Constitution; because it
will be least in a capacity to annoy or injure
them” (Federalist 78). After all, argued Hamilton,
the U.S. Supreme Court would not dispense hon-
ors, hold “the sword ofthe community,” command
the purse, or prescribe "the rules by which the
duties and rights of every citizen are to be regu-
lated.” Thus, unless Hamilton was slipping a
Trojan horse into the ratification debate, we have
to take him at his word: even though the Court
would be highly independent and would exercise
the power ofwhat we now calljudicial review, the
Courtwould not be a major center of power or an
independent instrument for the aggrandizement
of national power. Sufficient checks had been
placed on the federal judiciary to prevent such a
development.

Although the judiciary was not a prominent
target of critics of the proposed Constitution,
Brutus, who was one of the most important and
articulate Antifederalist essayists, disagreed with
Hamilton. Brutus argued that the judiciary
would become the most dangerous branch, at
least with respect to the preservation of state
powers. “Perhaps nothing could have been better
conceived to facilitate the abolition of the state
governments than the constitution of the judi-
cial,” he wrote in 1788 (Storing 1981). “Thejudi-
cial power will operate to effect, in the most cer-
tain, but yet silent and imperceptible manner ...
an entire subversion ofthe legislative, executive
and judicial powers of the individual states."
Brutus was convinced: “That the judicial power
ofthe United States, will lean strongly in favour
ofthe general government, and will give such an
explanation to the constitution, as will favour an
extension of its jurisdiction.”

Brutus' observations also are useful for the
light they shed on the origins ofthe 10th Amend-
ment. Brutus believed that if the Constitution
were adopted, it would be essential to add amend-
ments to protect the states as well as individual
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rights. Here, he was expressing a widely held
view that led to the ratification bargain of 1788,
namely, the agreement that the first Congress
would propose amendments to mitigate the ag-
grandizing features of the Constitution and af-
ford greater protection for the states. One ofthose
amendments ratified three years later was the
10th Amendment.

The 10th Amendment was not, therefore, a mere
truism; it was to be both a substantive limit

on national power and a guideline for
interpreting the U.S. Constitution.
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This history suggests that the 10th Amend-
ment had meaning; it was not a rhetorical affir-
mation of what was already enshrined in the
Constitution. Yetthe U.S. Supreme Court majori-
ty dismissed this understanding of the 10th
Amendment in its Garcia and South Carolina
rulings. Although it is correct to say that the
framers ofthe Constitution —namely, those who
drafted the document and viewed it as a good
product —believed that state powers would be
protected by the representative structures and
procedural safeguards built into the national po-
litical process, critics ofthe document were much
less sanguine. Therefore, the critics pressed for,
and obtained, a promise of amendments from
supporters of the Constitution, a promise that
was fulfilled by the Bill of Rights.

The 10th Amendment was not, therefore, a
mere truism; it was to be both a substantive limit
on national power and a guideline for interpret-
ing the U.S. Constitution. The Supreme Court
majority surely aggravated its error in Garcia by
holding in South Carolina that to obtain judicial
relief from expansions of national power, states
will have to show that the national political proc-
ess was defective. The whole point of the 10th
Amendment, as well as the other amendments,
was to correct a process that was already viewed
as defective. Ifthe state ratifying conventions had
viewed the process as adequate to protect the
states in the first place, we would not have the
10th Amendment. We have the U.S. Constitution
because most Americans did not believe that the
Articles of Confederation provided for a suffi-
ciently strong national government, but we have
the 10th Amendment because most Americans
did not believe that the originally proposed Con-
stitution provided for the preservation of suf-
ficiently strong states.

In retrospect, the U.S. Supreme Court has been
neither as tame as predicted by Hamilton nor as
dangerous as expected by Brutus. The Court has
'mmt sought "to abolish entirely the state govern-
niL-nts, and to melt down the states into one en-
tire government,” as Brutus thought it would do.
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Yet the Court has become much more powerful
and has had a more corrosive effect on state pow-
ers than Hamilton led his readers to believe in
1788. By declaring the 10th Amendment to be a
“mere truism” in 1942 (United States vs. Darby)
and by holding in the 1980s that the states must
protect their interests through a deficient politi-
cal process that the 10th Amendment was design-
ed to correct, the Supreme Court has abrogated
the ratification agreement of 1788, opened the
door to unchecked congressional interpretations
of its own powers vis-a-vis the states, and altered
even the design ofthe original Constitution that
was to have made the federal judiciary the least
dangerous branch,

Ifstate and local governments wish to remedy
this situation, they must, as the Courtsaid, turn
to the political process. Although the Supreme
Court majority had the congressional and presi-
dential arenas in mind when it told the states to
protect their interests through che national po-
litical process, there is no reason to construe this
process so narrowly. The national political pro-
cess also includes Article V, namely, constitution-
al amendment. Constitutional politics is e<igh
politics and should not be entered into lightly, but
it is fully provided for in the U.S. Constitution.

Court Erosion of State Authority

Brutus was perhaps most correct in arguing
that the federal judiciary would be partisan. As
an agency ofthe national government, the federal
judiciary would naturally favor expansions of na-
tional power over state powers. In this, the feder-
al courts also would have a self-interest because
any expansion ofnational power would be an ex-
pansion of federal judicial power.

One way oflooking at howthis observation has
been tested by history is to exumine U.S. Supreme
Court decisions that have held congressional
acts, state laws and local ordinances to be uncon-
stitutional. From 1789 through mid-1986, the Su-
preme Court had declared only 121 acts of Con-
gress to be unconstitutional in whole or in part.
During that same period, however, the Court held
1,026 state acts and 113 local ordinances to be un-
constitutional in whole or in part (Congression-
al Research Service 1987). The exercise of this
power has grown during 25-year periods (except
1964-1986) since 1789 (table 1). Clearly, the data
in table 1lindicate that the Court was compara-
tively restrained for about the first 130 years of
U.S. history. Looking at the exercise ofjudicial re-
view from 1789 until the 1920s, one might well
agree with Hamilton that the federal judiciary
was the least dangerous branch. Since World War
I, however, the Court has become much more in-
terventionist.



During the 73 years from 1914 through mid-
1986. the Court overturned more congressional
and state-local acts than it did during the first
125years of U.S. history. Put another way, 72 per-
cent ofall congressional acts and 78 percent ofall
state-local acts voided by the U.S. Supreme Court
since 1789 were overturned during a period that
accounted for only 37 percent of U.S. history.

Itis also apparent, however, that the Court has
been comparatively restrained in voiding acts of
Congress. This restraint is another reason why
the Court has acquired power. The Congress and
the president can strike back at the Court. By be-
ing restrained in attacking congressional and
presidential exercises of power that erode state
authority, the Court protects itself from its nat-
ural competitors (or predators).

Indeed, when the Court first mounted an his-
torically unusual assault on congressional-presi-
dential legislation in the 1920s and 1930s, it soon
found itself under siege. Although President
Franklin D. Roosevelt’s court-packing plan failed,
the "switch in time that saved nine” clearly sig-
naled that the Court got the message The states,
however, do not have the same ability to strike
back. As a result, having been tamed and put
back into its “ieast dangerous” place with respect
to the other two branches ofthe national govern-
ment, the Court has, during the past 50 years,

regained power and prestige by tur  lg its atten-
tion to state powers —a direction it not only
makes the Court king ofa new hill,i  also mol-

lifies its competitors on Capitol Hill.

Given that the Court voided 48 congressional
acts from 1964 through mid-1986, one might
think that this apparently bold re-entry into the
congressional-presidential thicket would have
provoked another counterattack. Yetthis has not
been the case, in large part because there isa cru-
cial difference today. More than three-quarters of
the Court’ decisions overturning acts, or usually
portions ofacts, of Congress during 1961-1986 in-
volved questions ofindividual civil, criminal, or
welfare rights having benefits for persons but
only marginally frustrating effects on national
policies.

Except for a few decisions, such as National
League of Cities vs. Usery, now overturned by
the Court, and Oregon vs. Mitchell (1970), now
overruled by the 26th Amendment (18-year-old
voting), the Supreme Court has not been thwart-
ing congressional and presidential policies that
expand national power or contract state power.
Furthermore, some of those 48 decisions have
benefited one or both of the other branches. For
example, INS vs. Chadha (1983), which overturn-
ed the legislative veto, benefited the president,
while Buckley vs. V&7e0(1986), which voided cer-
tain campaign-spending limits, benefited the
electoral interests of members of Congress and
numerous aspirants for federal office. No wonder

Congressional and State-Local Acts Held

Table 1

Unconstitutional By the U.S. Supreme Court

1789-1986

Number of Acts Declared Unconstitutional

Period Concessional State-Local
1789-1813 1 3
1814-1838 0 15
1839-1863 1 20
1864-1888 15 99
1889-1913 17 118
1914-1938 31 301
1939-1963 8 183
1964-1986 48 399
Totals 121 1,139

SOURCE Congressional Research Service. The Constitution 01 the United States Anals-
sis and Interpretation (Washington. DC US Covernment PrintingOtfice. 1987land 19Bb

Supplement

the Court is so powerful. By doing favors for its
sister branches, the Court stays well out ofharm’s
way.

Unwilling to meddle with the powers of its
strong sister branches in a significant way, the
Court meddles with the powers of what are now
routinely regarded as the nation’s “lower level”
governments. This is an astonishing development
because it means that the Court is not vigorous-
ly policing the borders created by two ofthe most
fundamental features of our national Constitu-
tion: the separation of powers and federalism.
Hamilton was right. No sibling rivalry here. For
Congress and the president, the federal judiciary
is the least dangerous branch. For the states,
however, Brutus had more than an idle point.

Decline in Respect for Precedent

Another way of looking at the Court’s impact
on stability and predictability in the federal sys-
tem is to examine the number oftimes the Court
has overruled itself. Through 1938, the Court dis-
played comparatively high regard for precedent
by overruling itselfonly 48 times during the first
150 years of U.S. history (table 2). From 1939
through mid-1986, however, the Court overturned
previous decisions 136 times. Put another way, 74
percent of the decisions overturning precedent
have been made duringthe last 24 percent of U.S.
history. One also sees (column 2) an increase in
the number of precedents overturned in each new
period of U.S. history, exceptthe 1889-1913 peri-
od. Giventhe Court’s enlarged agenda and active
policy-making, the increased number of prece-
dents overturned should not be surprising. Even
so, stare decisis has not fared well in recent
decades.
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Period

1789-1813
1814-1838
1839-1863
1864-1888
1889-1913
1914-1938
1939-1963
1964-1986
Totals

Table 2

Trends in U.S. Supreme Court
Overriding of Precedents, 1789-1986

Number of Decisions

Overruling Precedent Overruled

1 1

2 3

4 9

17 19

4 5

20 28

51 82

85 102

184 249

Number of Precedents

Era in which Overruled
Precedents were made

Average Age (Years) of
Precedents Overruled

2 6
17 7
18 13
1P. 26
41 38
23 67
24 70
32 22
- 249

SOURCE Congressional Research Semce. The Constitution otthe United Stares Analysis end Interpretation (Washington. DC US Government Printing Office. 19871
and 1986 Supplement
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The third column in table 2 shows the average
age in years of decisions overruled by the Su-
preme Court in each 25-year period. One might
expect the average age of overruled decisions to
increase as more old decisions presumably be-
come outmoded by the passage oftime. On aver-
age, however, the precedents overruled by the
Court have been less than 25 years old. Again,
the principal exception was the 1889-1913 Court,
butthat Court overruled only five precedents, one
of which was 99 years old.

The average-age figure of 32 years for 1964-
1986 indicates that today’s Supreme Court has
been reaching farther back into history than usu-
al to overturn precedent. This average figure,
however, obscures a kind ofschizophrenic peculi-
arity ofthe current Court. That is, 47 percent of
the precedents overruled by the Court during
1964-1986 were more than 25 years old (com-
pared to 37 percent for the 1939-1963 Court),
while 53 percent were 25 years old or less. Such
shifting between older and newer precedents as
targets for reversal does not promote stability or
predictability. Indeed, the states felt the effects
of this wandering through history when the
Courtoverturned the 3-year-old NLC decision in
Garcia and then the 93-year-old Pollock vs. Farmers’
Loan and Trust Co. decision in South Carolina.
One cannot count on time to settle precedent for
the Court. The 1964-1986 Court went back as far
as 121 years to overtur.-, precedent.

The fourth column in table 2 shows the periods
in which overruled decisions were originally
made by the Court. For example, 70 ofthe prece-
dents overturned by the Court were originally
made during the 1939-1963 period. Fully 55 per-
cent ofthe precedents subsequently overruled by
the Court were made during two periods, 1914-
1938 and 1939-1963. Again, these data illustrate
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the uncertainty produced by the Court’s repudi-
ation of even relatively recent precedent.

The Rise of Split Voting

Changing patterns of voting on the Supreme
Court add another element ofunpredictability to
the status of state and local governments in the
federal system. From 1789 through 1929, some
64 percent ofthe Court’ decisions striking down
state laws and local ordinances were made by
unanimous votes. Since 1929, however, only about
50 percent of these decisions have been unani-
mous —a significant decline in Court agreement
on questions of federalism and a significant in-
crease in the ability ofa small number of nation-
alist-minded justices to overturn the work of
numerous governors and perhaps thousands of
state legislators.

Another indicator of dissension is David G.
Savage’s examination of38 Supreme Court deci-
sions affecting state and local governments in
1987. States and localities won 21 and lost 17 of
those 1987 cases. Strikingly, only seven (18 per-
cent) ofthose 38 decisions were unaiumous. Fully
14 cfthe decisions (37 percent) were decided by
54 votes, while another seven (18 percent) were
decided by 6-3 votes (Savage 1988). Such voting
behavior hardly lends confidence to the idea that
the justices are dispassionately interpreting the
same document.

Figure 1graphically illustrates the historical
trends discussed here. The graph shows the dra-
matic rise in Supreme Court decisions striking
down state and local acts as unconstitutional, as
well as the trends in dissenting behavior. Since
1789, there have been three periods ofsharp in-
creases in Court nullifications of state and local
acts: (1)the 1860s through the 1880s, (2) the 1910s
and 1920s, and (3) the 1960s through mid-1986.



There have been six decades in which the num-
ber of cases having one or more dissenters has
equaled or exceeded 50 percent: the 1820s (50
percent), the 1840s (56 percent), the 1850s (86
percent), the 1940s (66 peicent), the 1950s (58
percent) and the 1980s (50 psrcent). Overall, how-
ever, all six decades since 1929 have been marked
by historically high levels of dissent.

What Might Have Been?

Ifthe Supreme Court had been required since
1789 to reach a three-fourths vote (7-2 today) in
order to void state laws and local ordinances,
what would have been the effects ofthe rule on
state and local governments? We cannot, of
course, be certain what behavior would have been
like in the past; however, we can get an indication
by (allying the numbers of cases in which state
and local acts were voided on constitutional
grounds by less than three-quarters ofthe justices.
The results ofthis tally are presented in table 3.

Except for the 1850s when 71 percent of the
voided state acts (5 of 7 cases) would have been
upheld, the three-fourths rule would have had
modest but useful benefits for state and local gov-
ernments (table 3). National supremacy within
the domain constitutionally assigned to the na-
tional government would not have been severely
compromised by the rule, but state and local gov-
ernments would have gained varying degrees of
relief from expansive national powers. This is
why the three-fourths rule is a “modest” reform
proposal. It would change the rules ofthe game
so as to give the benefit ofthe doubt to state and
local governments, but it would not upset the con-
stitutional apple cart or paralyze the national
government. Thus, sofar in the 1980s, the nation-
al government would still have won 68 percent of
the cases, but 32 percent (or nearly a third) ofthe
state and local acts voided by the Court would not
have been vacated ifthe rule had been in effect
—no small measure of reliefin this era ofnation-
alization.

One question that comes to mind immediately,
though, is: What would have been the effect ofthe
chree-fourths rule on historic decisions, especially
those involving individual rights? Although any
list of historic decisions is a matter ofjudgment,
what follows is a list of what would probably be
generally accepted as historic decisions, each of
which would have withstood the three-fourths

rule.

Fletcher vs. Peck, 1810 (Gfjrgia law violates con-
tracts clause).

McCulloch vs. Maryland, 1819 (state tax on U.S.
Eank violates supremacy clause).

Dartmouth College vs. Woodward, 1819 (New Hamp-
shire law altering private charter violates contracts
clause).

Gibbonsvs. Ogden, 1824 (New York cannot grant ex-
clusive rights to navigate interstate waters).

Figure 1

U.S. Supreme Court Decisions and Dissents

in Decisions Holding State Acts and
Local Ordinances Unconstitutional
1789-1986

Decades

Brown vs. Maryland, 1827 (state cannot regulate for-
eign commerce or V vy import duty).

DeJonge vs. Oregon, 1937 (state criminal syndical-
ism law violates First Amendment).

Hague vs. C.1.O., 1939 (Jersey City ordinance pro-
hibiting distribution of printed matter and public as-
sembly without permit violates First Amendment).

Thornhill vs. Alabama, 1940 (state law prohibiting
publicizing of facts in a labor dispute violates First
Amendment).

Cantwell vs. Connecticut, 1940 (state law prohibit-
ing solicitation for religion without license and proof
of religious cause violates First Amendment).

Joseph Burstyn, Inc. vs. Wilson, 1952 (New York pro-
hibition ofshowing offilm deemed sacrilegious violates
First Amendment).
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Decade

1789-1799
1800-1809
1810-1819
1820-1829
1830-1839
1840-1849
1850-1859
1860-1869
1870-1879
1880-1889
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Table 3

Percent of Voided State-Loca! Acts That Would Have Been
Upheld if Three-Fourths Rule Had Been in Effect, 1789-1986

Perce

0
0
13
33
u
71
13
8
11

Brown vs. Board ofEducation, 1954 (state laws seg-
regating white and black children in public schools vio-
lates 14th Amendment).

Gomillion vb. Lightfoot, 1960 (Alabama law altering
Tuskegee boundary to exclude bleck voters violates
15th Amendment).

Tbrasco vs. Watkins, 1961 (Marylond religious test
for public office violates First Amendment).

Gideon vs. Wainwright, 1963 (Florida law not giving
indigent defendant court-appointed counsel violates
14th Amendment).

Abington School District vs. Schempp, 1963 (Penn-
sylvania law requiring public-school Bible-reading vio-
lates First Amendment).

Westberry vs. Sanders, 1964 (Georgia law creating
congressional districts of unequal population size vio-
lates Article 1, Section 2).

Reynolds vs. Sims, 1964 (Alabama law creating state
legislative districts ofunequal population size violates
14th Amendment).

Dombrowski vs. Pfister, 1965 (Louisiana subversive
and Communist law violates First Amendment).

Griswold vs. Connecticut, 1965 flaw prohibiting use
of contraceptives violates privacy).

Stanley vs. Georgia, 1969 flaw prohibiting private
possession of obscenity violates First Amendment).

Lemon vs. Kurtzman, 1971 (state laws providing cer-
tain aid to sectarian schools violate First Amendment).

Roe vs. Wade, 1973 (Ttexas law narrowly limiting
abortion violates 14th Amendment).

What are some important decisions that would
not have withstood the three-fourths voting rule?
One decision ofcontinuing concern for state and
local governments isNational Bellas Hess (1967),
decided by a 6-3 vote. Another decision is Kassel
vs. Consolidated Freightways Corp. (1981), which
voided state laws prohibiting 65-foot double-trailer
trucks on state highways where all neighboring
states permitted them. Democratic Party vs. Wis-
consin ex rel. La Follette (1981), a 6-3 decision,
further strengthened national political-party
powers. In First National Bank vs. Bellotti (1978),
a 54 decision, the Court struck down a criminal
statute prohibiting banks and business corpora-
tions from spending money to influence referen-
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Decade Percent
1890-1899 28
1900-19(9 20
1910-1919 13
1920-1929 15
1930-1939 25
1940-1949 36
1950-1959 26
1960-1969 15
1970-1979 23
1980-1986 32

dum votes on questions not directly affecting
them.

Two major rights decisions that would not have
withstood the three-fourths rule are Near vs. Min-
nesota (1931), which struck down a newspaper
gag law by a 54 vote, and Furman vs. Georgia
(1972), which struck down state death-penalty
statutes by a 54 vote. Other rights decisions that
would not have passed three-fourths muster in-
clude Nixon vs. Condon (1932), which struck
down a Thxas white primary law, and Shapiro vs.
Thompson (1969), which voided one-year residen-
cy requirements for welfare assistance.

Looking farther into the past, however, there is
a now infamous rights ruling that also would not
have passed mustel 'ochnervs. New York (1905),
a 54 decision. Thk  ing struck down state ef-
forts to regulate worki-j hours on behalf ofem-
ployees. Although today we tend to view the Su-
preme Court as an institution that expands in-
dividual rights over against restrictive state and
local laws, in the late 19th and early 20th centu-
ries, the Court often struck down rights-expand-
ing state legislation designed to protect workers,
farmers and consumers.

Such Court behavior, moreover, may not be a
thing ofthe past. The recent 6-3ruling in City of
Richmond vs. J. A. Croson Co. (1989), which res-
tricted municipal affirmative action programs in-
tended to benefit minority contractors, suggests
that the Court may increasingly overturn state
and local policies that can be described as pro-
gressive or rights-expanding. In some cases, it
will be possible to rescue state and local policies
by grounding them in state constitutional law
(Kincaid 1987); however, in the absence ofa three-
fourths voting rule on the U.S. Supreme Court,
the much-heralded resurgence of the states,
which has involved the institutionalization of
many now widely accepted reforms and federally
induced policies, may be thwarted by narrow



majorities on the Court. A small number ofjus-
tices deinstitutionalized liberal state and local
policies by asserting national supremacy just as
readily as they deinstitutionalized conservative
state and local policies. The knife  a both ways.

Rationales For a Three-Fourths Rule

The basic reason for proposing that three-
fourths ofthe justices on the U.S. Supreme Court
be required to reach an agreement to vacate state
laws and local ordinances is that federalism is an
important value deserving protection in its own
right. This is not the place to make the case for
federalism, but suffice to say that there is no evi-
dence that conditions in the modern world re-
quire unabated centralization and nationaliza-
tion. Evidence from around the world suggests
‘hat decentralization in both private and public
stx mrorganizations has many progressive and
adapt; a benefits. Of course, there continues to
be a vita.1role for national governments. Blind
across-the-board decentralization would be as un-
wise as blind across-the-board centralization.
Hence, we are back to questions ofbalance in the
federal system and to the original challenge faced
by the framers ofthe United States Constitution;
How can we have a strong union with strong
states?

This question cannot be answered for all time
by a comprehensive list of national and state pow-
ers. This is why proposals to rewrite the 10th
Amendment are futile. Even ifwe could agree on
a revision, there would be no way of knowing how
the Supreme Court would interpret the new lan-
guage 20,50,100 or 200 years from now. Even a
simple change, such as adding “expressly” to the
10th Amendment, would conflict with other por-
tions ofthe Constitution and still leave the task
ofinterpretation toa Court that can usually find
a way to strengthen national powers when four
or five justices have a will to do so. Similarly,
proposals to require the Court to enforce the 1GJi
Amendment are, under current Court voting
rules, tantamount to inviting the wolf to come
back to guard what’s left of the flock.

. What is needed is a procedural or deliberative
rule that can afford a greater measure ofprotec-
tion for state and local authority than has been
the case for practically a century, a rule that can
alsorestrain a Congress and, indirectly, an execu-
tive branch that now exhibit all the liabilities of
bigness and power. The distinct advantage of a
procedural rule is that it allows us to adapt to cir-
cumstances. It does not freeze a dynamic princi-
ple like federalism into a deadweight, and it does
not require us to answer in advance questions
that cannot be answered in advance. A procedur-
al rule is also a neutral principle; it cuts both
ways on the political spectrum. Most important,

a procedural rule recognizesthat most questions
ofbalance in the federal system are, in the final
analysis, matters of judgment. The key issue,
then, is who should render this judgment.

In short, to protect the lawful powers of the

states and the nation and thereby federalism,

the Constitution erects, among other things,

extraordinary vote rules.

One set of proposed procedural reforms would
change the way we amend the Constitution. These
proposals seek to make it easier for states to ini-
tiate constitutional amendments by either re-
solving or avoiding the problem ofa runaway con-
stitutional convention. This fear ofa runaway con-
vention is ironic because a constitutional conven-
tion is the highest expression of popular sover-
eignty —the very foundation ofour constitutional
republic —but the fear exists nonetheless. Hence,
changes in the amendment process are worth ex-
ploring, but such change would clearly be a major
step, the outcome of which is uncertain.

An interim and perhaps sufficient step could be
the proposed three-fourths voting rule on the Su-
preme Court. This procedural rule recognizes
that the U.S. Constitution is, in a de facto sense,
amended by interpretation, mainly by the Court.
The Supreme Court is the umpire or gatekeeper
of our federal system. Much of the development
and change in the federal system can be attribut-
edtothe Court. The problem is that the Court has
opened the gate too frequently tc allow national
power to escape from its constitutional corral.
Moreover, the Court in Garcia and South Caroli-
na has removed the 10th Amendment gate, thus
compelling the states and their local govern-
ments to protect themselves from injury in the po-
litical stampede.

It is this de facto amendment power ofthe Su-
preme Court that highlights the need for an ex-
traordinary vote rule because, where else do we
find such a rule already embedded in the Consti-
tution? We find it in Article V. No amendment
can go into effect without the consent ofthe leg-
islatures or popular conventions in three-fourths
of the states. The Congress cannot propose
amendments unless two-thirds of both Houses
deem it necessary. Amendments also can be ini-
tiated by two-thirds of the states, in which case
the Congress “shall call a Convention.” Here, no
extraordinary vote rule is provided for the Con-
gress because the call originates from the people
oftwo-thirds of the suites. Given that Congress
is the servant ofthe pe ile, it mustcall a conven-
tion. No voting rule is provided for a convention
because a convention is an expression ofpopular
sovereignty, and any amendments proposed by it
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would still require ratification by three-fourths
of the states.

“We the people” inserted these extraordinary
vote rules in Article V for three basic reasons.
First, the Constitution is fundamental law that
should not be subjected to the vagaries ofsimple
majority voting. Second, except for conventions,
the actors in the amendment process are legisla-
tive bodies. The extraordinary vote rules greanly
increase the likelihood that legislatively enacted
amendments will reflect as much public consen-
sus as is possible in a diverse society without
paralyzing the union by a rule of unanimity.
Third, the Constitution establishes the funda-
mental distribution of powers between the nation
and the states. This is the basic federal bargain,
and the framers knew that to make this bargain
vulnerable to simple majority voting would be to
jeopardize the whole arrangement. Indeed, in or-
der to go into effect itself, the proposed Constitu-
tion needed the consent ofconventions in nine of
the 13 states —the original extraordinary vote
rule that brought the union into being.

Those who supported the 10th Amendment
could not possibly have believed that the
Supreme Court would be able to ignore it, to
say nothing of ignoring it by a 5-4 vote.
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In short, to protect the lawful powers of the
states and the nation and thereby federalism, the
Constitution erects, among other things, extraor-
dinary vote rules. Note too that neither party to
the agreement, state or nation, can amend the
Constitution unilaterally. It takes two to do the
amendment tango. Furthermore, Article V is ul-
timately more protective ofstate powers than na-
tional powers because the only discretionary
au'.hority given to Congress is to propose amend-
ments. Ifthe Congress refuses to propose amend-
ments, then two-thirds of the states can require
it to call a constitutional convention. Thus, when
two-thirds ofthe states believe that the national
government is being truculent, they can appeal
to the ultimate sovereign, the people, to arbitrate
the issue. The states, moreover, get to ratify all
amendments; whether they originate in the Con-
gress or a convention. Congress, however, can nei-
ther approve nor veto amendments proposed by
a convention. No wonder the Congress is so fear-
ful ofa convention, The principal protection for
national powers in Article V is the three-fourths
state ratification rule. The Congress needs only
a minority of states to side with it to block an un-
friendly amendment.

If this is not enough evidence that extraordi-
nary vote rules were intended to be important
procedural devices for protecting federalism and
especially state powers, then consider another
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major extraordinary vote rule in the Constitu-
tion: Treaties must be ratified by two-thirds ofthe
members of the U.S. Senate who are present
Given that treaties can expand national powers
and damage the interests ofall or some states, the
Constitution gives the states extra protection
here. Still another extraordinary vote protection
for the states is that a two-thirds vote is needed
in the U.S. House to expel a member.

There are still more extraordinary vote rules in
the Constitution. A two-thirds vote in both houses
of Congress is needed to override a presidential
veto of legislation. A conviction in an impeach-
ment trial requires a two-thirds vote ofthe mem-
bers of the U.S. Senate who are present.

Two very important patterns underlie these ex-
traordinary vote rules.

First, the Congress is their primary target.
They impose procedural restrictions on the Con-
gress because the Congress is the principal re-
pository of the powers delegated to the national
government and because the Congress is the
principal institutional vehicle for majority 'mule.
Thus, the Constitution’s extraordinary vote rules
are designed to prevent the Congress, the poten-
tially most dangerous branch, from tyrannizing
both its sister branches and the states.

Second, therefore, these extraordinary vote
rules are designed to afford a substantial, but not
paralyzing, measure of protection for the Consti-
tution’s distribution of powers within the nation-
al government and between the nation and the
states. In other words, when it came to protecting
two of the most fundamental features of our na-
tional Constitution —federalism and the separa-
tion of powers —*“we the people” decided that the
measure of nationwide consensus required by ex-
traordinary majority voting on fundamental
questions is superior to the intrigue, instability
and divisiveness that can arise from simple
majority voting. Extraordinary vote rules are
among what Madison called republican remedies
for republican diseases (Federalist 10).

This proposed three-fourths voting rule for the
U.S. Supreme Court is, therefore, fully consistent
with the letter and spirit ofthe U.S. Constitution.
Ifthose who framed and ratified the Constitution
had believed that the Court would be as power-
ful as it is today, they probably would have pro-
vided for such a rule. They, however, did not. As
Hamilton said, they expected the Court to be the
least dangerous branch. Only people like Brutus
thought differently, but ratification of the 10th
Amendment was to have taken care ofthe prob-
lem. Those who supported the 10th Amendment
could not possibly have believed that the Su-
preme Court would be able to ignore it, to say
nothing of ignoring it by a 54 vote.

In effect, the constitutional design of our fed-
eral system has sprung an enormous leak. The
dam constructed by the 10th Amendment and



ti* Constitution’s extraordinary vote rules to
t Sntain and regulate the flow ofnational power
| fTjbgen battered by many developments in this
r cnituiy. Although the legal origins ofrising na-
] power lie primarily in the Congress and
| oreeidency, ultimately it is the Supreme Court
m (hat not only legitimizes that power but also adds
‘ to it by independently strijcing down statu and
% local laws and by refusing to stand tall against
> Hasister branches.

Athree-fourths voting rule would plug the leak
| and repair the dam, not for the purpose of stop-

the voting rule by looking at how it might have
affected pastjudicial decisions. In this article, we
examined only a narrow range of Supreme Court
decisions, namely, those decided on constitution-
al grounds. Tb get a full measure ofthe implica-
tions, we would have to look at the whole range
ofdecisions affecting state-local powers. We also
would need a better and more complete clas-
sification of major versus minor decisions. In ad-
dition, there is a need to work out technical re-
finements and to ensure that state and local gov-
ernments could have cases heard by the Supreme

’ ping tho flowofnational power, but ofregulating Court.

its flow in a manner consistent with the design

B tfthe Constitution. The rule also would have the

advantage of strengthening the separation of
powers by giving the Supreme Court the constitu-
tional backbone to perform its interbranch duty
of checking and balancing congressional and
presidential exercises of powers.

Conclusion

Requiring a three-fourths vote of the U.S. Su-
preme Court to void state law and local ordi-
nances would go a long way toward restoring a
better balance of power in the federal system.
Such a voting rule would be simple, neutral,
readily understandable, stabilizing but not para-
lyzing, minimally disruptive and fully consistent
with the design and principles ofthe U.S. Consti-
tution. Most important, the rule would give the
benefit of the doubt to the states and would re-
quire the Court to reach more ofa consensus on
questions of federalism. In some cases, such a
judicial consensus would simply reflect a more
general public consensus; in other cases, it would
be the first step in building a systemwide con-
sensus.

Finally, unlike many other amendment propos-
als, we can get a good idea ofthe implications of
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Contradictory Trends in Contemporary American Federalism:

Court ’Congress and Centralization

by Daniel j. Elazar

The US. Supreme Court has stood the constitution on its
head to give the Congress the last word in federal-state
relations at the same time that Congress has stepped

up its mandates on states. Despite this, states are taking
ihe lead in policy-making, encouraged by Reagan's New
Federalism. In this worst and best of times, protecting
the rights of states under the Constitution is important to
the preservation of all our liberties.
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The most striking aspect of contemporary
American federalism is the existence of strong
contradictory trends within the federal system.
On one hand, in the Garcia and South Carolina
decisions, the U.S. Supreme Court has compound-
edall iu previous errors with regard to the proper
constitutional relationship between the federal
governmentand the states. The Court has stood
the Constitution on its head to give the Congress
ofthe United States the last word in determining
the federal-state relationship in matters deemed
to be within the purview ofthe federal govern-
ment. In doing so, it threw over 200 years ofcon-
stitutional understanding and nearly that many
years of precedent. The Court has done exactly
what the Constitution pledged not to do, that is
to say, make one of the parties to intergovern-
mental controversy the arbiter of Ihe results.

It i3difficult for students of American constitu-
tionalism to understand the Court’s reasoning.
Its decisions in this regard have about as much
relevance to original constitutional doctrine as
the Court’ decisions in church-state cases that
allow the federal government to effectively sub-
sidize church-sponsored institutions of higher
education while forbidding the states to do the

Daniel I. Elazar is professor of political science at
Temple University, director of the Center for the Study
of Federalism, and in hissecond term as a member of the
Advisory Commission on Intergovernmental Relations.
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same for elementary and secondary schools.
There, too, the Court reversed the original mean-
ing of the religion clauses in the First Amend-
ment that restricted Congress but did not bind
the states in any way. In these and similar cases,
it is possible to follow the Court’s tortured read-
ing ofthe U.S. Constitution through its self-cre-
ated prism of the 14th Amendment, but even
those who agree with the results must conclude
that the decisions were reached through the kind
of convoluted interpretation usually confined to
theologians seeking to disprove some previously
fundamental religious doctrine that they have
come to consider primitive.

This writer has notyet concluded that the 1787
Constitution is primitive. Nor it seems has che
American public, given the respect accorded the
Constitution on the occasion ofthe bicentennial
ofits adoption. It is hard to overemphasize the er-
roneous character ofthe recent trend in court de-
cision-making. Ifthe states cannot act to amend
the Constitution to clarify this matter and pre-
vent the 10th Amendment from disappearing,
then more is the pity.

Armed with new power from the Court, the U.S.
Congress has not been slow to act. If the states
have been able to hold the line ona number ofis-
sues directly confronted in the U.S. Supreme
Court decisions, they have lost the battle with re-
gard to congressional mandates. When | began
studying federalism approximately 35 years ago,



Iwas able to write with full confidence that even
the great expansion of federal aid to the states
had to be undertaken apologetically, with the
federal government carefully justifying every de-
mand placed upon the states and making that
demand only as a condition for receiving federal
funding, which the scates could choose to accept
or reject. Even 15 years ago, it was possible to
conclude that this was still the basic federal posi-
tion and since the number of federal categorical
grants had grown so greatly, the vast smorgas-
bord offederal aids allowed the states to pick and
choose in fact as well as in theory.

Then came "mandating” whereby the Congress
incourt-justified actions ordered the states to do
this and that without pretense of winning them
over through federal aid or making those orders
contingent upon accepting federal grants. Nearly
adecade ago | referred to this as “prefectorial fed-
eralism” in a symposium presented at the Ameri-
can Political Science Association and later pub-
lished as a special issue of Publius (vol. 11, no. 2,
Spring 1981). At that time, prefectorial federal-
ism seemed to be emanating from the executive
branch ofthe federal government. In the inter-
vening years the executive branch, headed by
President Reagan, has turned out to be generally
a great friend of federalism while Congress, in-
creasingly detached as it is from state and local
ties, has turned out to be a danger second only to
the U.S. Supreme Court.

The key here is the detachment of members of
Congress from state and local ties. The transfor-
mation of American politics from a state and local
party-based system to a free-for-all among indi-
viduals supported by various national economic,
cultural, social and political interests through po-
litical action committees has meant fewer mem-
bers of Congress have had experience in state and
local government. Increasingly candidates for
Congress are new to the political arena, and de-
pend on projecting their personalities to raise
funds from PACs and individuals to cover today’s
outrageous campaign costs. Hence they come to
Washington without state and local political
roots. They settle their families within the Belt-
way year round, and, while they continue lu work
their districts, they do so as visitors more than as
residents. Thus they have no strong personal
commitments to state and local interests, much
less to the constitutional rights of the states.

Even the Reagan administration has played a
role in fostering the trend toward centralization,
either by preferring private economic interests
over states’rights at critical junctures, for exam-
ple, in deregulating highway trucking and inter-
state banking, or by succumbing to popular pres-
sure without regard to states’ rights as in the
case of the minimum drinking age.

States Reassert Themselves as Polities

Most extraordinary in the face ofall this is the
other side ofthe coin, that within this deteriorat-
ing constitutional and political framework, the
states have become stronger and more vigorous
than ever, have reasserted themselves as polities,
and have become the principal source of govern-
mental innovation in the United States as well
as the principal custodians of most domestic pro-
grams. In this extraordinary turnaround, they
have been helped by the catastrophes that have
befallen previous presidents and by the positive
efforts of the Reagan administration.

State officials discovered that they had powers
of their own derived from the very existence of
their states as states and did not need to wait for
federal initiatives or permission — that the states

were indeed polities.

Fifteen years ago, the Center for the Study of
Federalism expressed concern for the future of
the states as polities, committing most ofits pub-
lic effort on the states' behalfto reawakening the
sense ofthe states as polities among governors,
state legislators and administrators, as well as
among federal elected and appointed officials
(Elazar 1974,1975,197G). At the time, the center
lacked confidence that the idea could be under-
stood by state officials, including governors whose
whole political careers had developed while the
states were becoming middle managers in a hier-
archical federal system. Then came the crises of
the Nixonadministration —Watergate, the Arab
oil embargo, the national truckers strike and the
collapse of South Vietnam. With the federal gov-
ernment paralyzed, the states, particularly the
governors, acted to fill the vacuum in the true
spirit offederalism and in a manner that should
have demonstrated once and for all the virtues of
federalism as providing useful redundancy and
fail-safe mechanisms, so that when one part of
the political system cannot function, other parts
can take over.

The states organized the distribution of limit-
ed oil and gas resources; governors settled the
truckers strike, and state agencie - came to the
fore in the settlement of southeast Asian refu-
gees. State officials discovered that they had pow-
ers of their own derived from the very existence
oftheir states as states and did not need to wait
for federal initiatives or permission —that the
states were indeed polities. Moreover, states en-
joyed exercising those powers and did so well
(Hawkins 1982).
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By 1975, as the United States was about to en-
ter a new political generation, the second of the
post-modern epoch, the states were offand run-
ning. The U.S. Supreme Court had entered into
a period of rather diffuse retrenchment in the
years following the Warren Court. State supreme
courts began to pick up the slack through the de-
velopment ofa newly vibrant state constitution-
al law, building state constitutional foundations
for public policy in everything from individual
rights to relations among religion, state and so-
ciety, to the fair distribution of public services.
The constitutional legitimacy of these grounds
was increasingly recognized by liberals and con-
servatives on the U.S. Supreme Court, each for
their own reasons. State constitutional law be-
came a field of academic and legal interest be-
yond the courts, a sure sign ofits new importance
(Kincaid 1988, IktT 1988, Williams 1988).

We must demonstrate that the preservation of
federalism and the rights of states are as
important to the preservation of liberty as is
the safeguarding of individual rights.
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In the mid-1970s, the federal high court began
to look more favorably upon state actions in fields
previously subjected to pre-emptive decisions by
the court's predecessors. For a while it seemed as
if the 10th Amendment would be reinvigorated
through decisions such as Usery. Even today the
Court’s decisions on federalism are distinctly
mixed, with state prerogatives being preserved
at least half of the time.

The states’ innovative role continued to expand
through the late 1970s, in part because of the
relative paralysis of the Carter administration
(which was not unsympathetic to fostering a
greater state role in the federal system and whose
relations with the states were generally good ard
constructive). The election of Ronald Reagan to
the presidency clearly changed the thrust of fed-
eral government attitudes toward federalism, the
states and localities. Reagan campaigned on a
platform of states’ rights and decentralization.
He unashamedly revived use of “states’rights”
terminology and reintroduced it into the Ameri-
can political lexicon. In this he was quite success-
ful. For example, au editorial appeared in the
Washington Post shortly after Reagan’s election
in November 1980 criticizing him for talking
about state sovereignty, wnile endorsing his em-
phasis on states’ rights.

Although his visible federalism initiatives had
only modest success, and other political inter-
ests led him to backslide from time to time, Presi-
dent Reagan never waivered in his support for
strengthening the states in the federal system.
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He succeeded in persuading Congress to fold a
large numb rofcategorical grant programs into
larger block grants and to eliminate federal reve-
nue sharing, which had become an exclusively
federal-local program. His administration signifi-
cantly reduced the federal regulatory burden on
states. He also substantially reduced direct fed-
eral-local relations, insisting that intergovern-
mental activities in which the federal govern-
ment was a purty be conducted through the state
governments wherever possible.1

Other Reagan administration actions had an
even greater effect on stimulating the new state
role. The huge federal deficit almost completely
ended federal policy initiatives and reduced the
federal role in existing programs, with the states
picking up at least some of the slack. The trans-
formed position ofthe United States in the world
economy encouraged the states to expand their
economic development activities worldwide. Gov-
ernors and other state officials worked with firms
and communities to promote foreign investment
and trade. While this was done with Washing-
ton’s blessing, states more than ever became in-
dependent actors on the world scene.

The governors especially showed a new asser-
tiveness in responding to the Reagan administra-
tion, taking the lead in policy-making in many
areas in which they had fought with the federal
government fora modicum of managerial control.
At the same time, state legislatures did not lag
behind, They became more active as policy-mak-
ing bodies and a new generation of state legisla-
tive leaders showed new breadth of concern and
understanding on domestic issues facing their
states and the country.

Congress also responded to the changed situa-
tion. It limited the impact of several Supreme
Court decisions that had negatively affected the
states in matters ofregulation and public person-
nel administration. Perhaps the crowning achieve-
ment in the new congressional responsiveness
was enactment of comprehensive welfare reform
in 1988. The state-initiated act reflected state
ideas of welfare reform and was negotiated by
governors working through the National Gover-
nors' Association with congressional leaders. The
result was hailed as marking a new phase in fed-
eral-state relations whereby the states as states
had a wvoice in shaping federal legislation by
working directly with Congress and not merely
through the federal executive department (Ros-
ner 1988).

The Liberation of States' Rights

W hat are we to make ofall this? Charles Dick-
ens wrote in A Tale ofTwo Cities: “It was the best
of times. It was the worst of times.” The states’



role in the federal system since 1974 is awesome
testimony to state vitality, while the actions of
the US. Supreme Court and, to some extent, the
Congress offer vigorous testimony to the dangers
that the states and the federal system face. Even
the actions of the Reagan administration offer
case studies in both directions, demonstrating
once again the need for strong constitutional pro-
tections for federalism even where there is the
best will in the world on the part ofthose active-
ly engaged in the political arena to be good fed-
eralists. The founding fathers understood this
need, which is why they wrote such protections
into the Constitution.

In this 200th anniversary ofthe submission to
the states ofthe Bill ofRights, it is well to remem-
ber that, beyond protecting individual rights,
tHese 10 amendments were introduced to pre-
serve the rights of the states withi:. a function-
ing federal system, to overcome the lingering
doubts of many states as to whether the original
document was sufficient to do so (Elazar 1988).
Those of us who are concerned with federalism
need to make the commemoration of the Bill of
Rights one that recognizes this fact. We must
demonstrate that the preservation offederalism
and the rights of states are as important to the
preservation of liberty as is the safeguarding of
individual rights. We need to call attention to the
way inwhich the U.S. Supreme Court has turned
the Constitution on its head, to endeavor to con-
vince the court to change its interpretation so
that the Constitution will rest again on its origi-
nal federalist foundations.

This is now more possible than ever. Until the
mid-1970s, states’ rights were inevitably asso-
ciated with arguments on behalf of slavery or
racial segregation and discrimination against
non-whites. However erroneous such arguments
may have been in principle, in practice states’
rights were used effectively as a shield Lr slavery
anddiscrimination. That problem has been over-
come as a constitutional issue. It is clear to one
and all that the federal constitution and the vast
majority of state constitutions are jolor-blind.

This is the constitutionally correct position in a
civil society dedicated to the proposition that “all
men are created equal and endowed by their
Creator with certain inalienable rights.” For the
first time in history, believers in federalism can
argue that protecting the rights of the states is
important for the sake ofliberty and is not entan-
gled with slavery and discrimination. Let us go
forth and do so.
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Federalism at the Crossroads:

Conflicting Trends, Competing Futures

by Timothy J. Conlan

The future of federalism is impossible to predict. While
states are viewed as stronger than ever, they also have
lost valuable political, constitutional and fiscal ground in
recent years. The uncertain factors shaping federalism
mean that the future of states remains cloudy.

Page 50

Over the past quarter century, the federal sys-
tem has been buffeted by powerful and conflict-
ing currents ofcentralization and decentraliza-
tion. After nearly two decades ofdramatic growth
in federal aid and regulatory programs, the nation
in 1980 elected a president committed to revers-
ing the growth of domestic spending and responsi-
bilities, restructuring Washington’ relationships
with the states and the private sector, and above
all, rolling back the modern welfare state. De-
spite the boldness of this agenda, Ronald Reagan
seems to have accomplished much of what he set
out to do. Thanks in no small part to Reagan’s
policies, the federal system has swung from two
decades of growth and activism at the national
level to a surge ofinnovation at the state and local
levels.

Has the system now found a balance that is
likely to persist for the foreseeable future? The
answer to that question depends to some extent
onthe policies ofthe Bush administration and on
unpredictable events. But it also depends on the
interplay between Reagan’s legacy and evolving
trends in intergovernmental relations. Viewing
the new vitality in state and local government,
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Intergovernmental Relations.

This article is derived from his recent book. New Fed-
eralism: Intergovernmental Reform from Nixon to Reagan
(Brookings Institution, 1988). Portions of it appeared pre-
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many observers believe that the federal system
may have reached a balance reminiscent of the
“cooperative federalism” of the 1950s. Yetthere
are also signs that this vitality may be over-
shadowed by subtle pressures coming from the
federal government which could lead instead to
what might be termed “co-optive federalism.”

State Renaissance?

Many contemporary analysts predict the emer-
gence of a healthier and more dynamic federal
system in the post-Reagan era, characterized by
renewed vitality among state and local govern-
ments. In the view ofsome, the real story concern-’
ing federalism in recent years has been the sys-
tem’ adaptability and resilience despite repeat-
ed and abrupt changes in federal policy since
1960. This resilience is evident in the contem-
porary burst of state and local policy innovation,
in the declining dependence ofstates and locali-
ties on federal assistance, and in the new era of
“cooperative federalism” that characterizes the
administration of federal aid programs.

Despite Reagan’s intentions and policies to the
contrary, the welfare state remains alive and well
in states and localities throughout America. Gov-
ernmental activism has flourished during the
1980s as state after state has aggressively ad-
dressed issues of educational reform, economic
development and welfare dependency. For exam-
ple, two education scholars recently noted that
“the last two years have witnessed the greatest
and most concentrated surge of edc tional re-
form in the nation s history.... The most surpris-
ing aspect ofthe ‘tidal wave’ of reform is that it



came from state governments.,. . State govern-
ments responded with new legislation, policy in-
itiatives and funding (Doyle and Hartle Dec. 5,
1984:1)." The specific reforms are too numerous
to list, but they range from enhanced funding and
curriculum changes in states across the country,
to the wholesale reform of educational systems
in Mississippi and Arkansas, tobold innovations
in personnel and enrollment systems in Tennes-
see and Minnesota.

Apart from education, states such as Massachu-
setts, New Jersey and California have taken the
lead in work-releied welfare reform, an approach
that Congress rnn»utly duplicated. Midwestern
states have far outstripped the federal govern-
ment in the breaach oftheir policy responses to
the 1980s’ agricultural depression, adopting
dozens of programs to expand agricultural mar-
kets and to provide social and financial counsel-
ing and support services. Health care, insurance
reform and higher education innovations have
been state priorities.

Nor isthis burst of state activism considered to
be a temporary response to Reagan administra-
tion policies. Looking over the broad range of
state and local policy innovations in recent years,
a seasoned observer of state and local govern-
ments concluded that this "new sense of inde-
pendence from the federal government... prom-
ises to be both more profound and more perma-
nent than most people have recognized (Herbers
Oct. 1987:28)."

To some extent, this state rejuvenation is an
outgrowth ofearlier federal policies that stimu-
lated the states to expand their political and in-
stitutional capacity to provide services. Subse-
quent federal aid cuts under Reagan prompted
state and local governments to employ their re-
newed capacity with innovation and responsive-
ness. For example, most states moved aggressive-
ly to restore reductions in federal block grant
funding, especially in areas of traditional state
competence (Peterson 1986:13-16).

There is certainly no question that state and
local governments are now less financially depen-
dent on federal assistance. In a process some have
hailed as “defacto New Federalism,” federal aid
has declined 32 percent since 1978 as a percent-
age ofstate and local revenues. During this same
period, intergovernmental aid has dropped 33
percent as a proportion ofthe entire federal bud-
get and as a percent of GNP. Federal grants for
governmental service have been singled out,
suffering among the deepest reductions of all
major budget categories (see table 1). Direct fed-
eral aid to localities has been equally hard hit.
With the elimination of Genera! Revenue Shar-
ing and the state-oriented restructuring of the
Reagan block grants, many localities that once
received direct federal funding now receive none

at all.

Table 1

Changes in Real Domestic Outlays, FY 1981-1987

(in billions of dollars and percent)

FY FY Percent Change

Budget Category 1981 1987 1981-87
Total Non-defense $555.2 5609.5 9.9%
Payments to

Individuals* 3*14.3 394.9 14 7
Total Grants in Aid 100.6 90.4 -10.1

To Governments 61.3 43.0 -298

To Individuals 39.3 47.4 20.6
All Other 106.0 34.7 -20.1
Net Interest 73.7 117.5 594

"Including giants tc state and local governments for individuals.

Source: Calculated from U S Office of Management and Budget. Historical Tables.
Budget ofthe United States Government. Fiscal Year 1989, (GPO 19881. table 6-1.

Despite real reductions in federal assistance,
state and local expenditures have continued to in-
crease during the 1980s as many jurisdictions
have raised existing taxes, broadened their tax
bases and adopted more innovative forms of
financing. Nor are these trends toward greater
fiscal independence expected to be short-lived.
Real reductions in federal aid began under Jimmy
Carter, not Ronald Reagan, and existing con-
straints on the federal budget promise to contin-
ue for many years.

The trend toward greater state initiative and
independence has been complemented by changes
in the way remaining federal programs are im-
plemented. Recent studies of federal program ad-
ministration have emphasized “when federalism
works” rather than problems ofcomplexity, dup-
lication and conflict (Peterson, Rabe and Wong
1986; Levin and Ferman 1985). Just as the refine-
ment of New Deal programs led to an intergov-
ernmental era often dubbed “cooperative feder-
alism,” longitudinal analyses of more recent fed-
eral initiatives have stressed the ability offeder-
al, state and local governments to work togeth-
er to resolve administrative conflicts and improve
program performance over time.

The renaissance of state and local governments
indicates to many analysts that bold federalism
reforms ofthe type proposed by Nixon and Reagan
are a thing ofthe past. Ifever they were appropri-
ate, they are now clearly obsolete responses to
intergovernmental problems that no longer exist.
"No one expects a return to the days of overwhelm-
ing federal dominance,” writes John Herbers. In-
stead, he implies, we can look forward to a dy-
namic state and local sector flourishing in a new
age of cooperative federalism.
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Or Co-optive Federalism?

A less cheerful scenario for the future offeder-
alism could put reform back on the agenda.
Though less fashionable today, this scenario
draws attention tonew and lingering challenges
to the long-term vitality ofstate and local govern-
ments —challenges that may rekindle concern
for the federal system. As David Walker

1986:344) has observed:

The systemic position of state and local
governments, while operationally powerful,
isweak constitutionally and politically ...
Reagan federalism ... has done little to...
place the American states on a par with
their counterparts in ... other federal
systems.

Thanks in no small part to Reagan's policies, the
federal system has swung from two decades of
growth and activism at the national level to a
surge of innovation at the state and local levels.
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Although such weaknesses may not pose an im-
mediate threat to the health of the federal sys-
tem, problems may result from the “tyranny of
small decisions,” as Laurence Tribe (1978:302)
has put it:

No one expects Congress to obliterate the
states, at least in one fell swoop. Ifthere is
any danger, it lies in the tyranny of small
decisions —the prospect that Congress will
nibble away at state sovereignty, bit by bit,
until someday essentially nothing remains
but a gutted shell.

Such a scenario rests, first, on the assumption
that states and localities are legally vulnerable
under contemporary judicial interpretations of
the Constitution. Traditionally, the Supreme
Courtacted asthe ultimate arbiter offederal and
state roles in the federal system, using such pro-
visions as the 10th Amendment and the com-
merce clause to carve out separate spheres of sov-
ereignty for each level ofgovernment. Indeed, un-
til the 1950s, most accepted definitions of feder-
alism were premised on such ajudicially policed
system of “dual federalism.”

The legal concept ofdual federalism began to
erode during the 20th century, especially after
the New Deal. By 1942, the Court had proclaimed
the 10th Amendment to be no more than a “tru-
ism,” and it had established the legal framework
for virtually unlimited federal intervention in
state affairs through the spending power and
commerce clause. In 1976, the Supreme Court
made a brief attempt to resurrect the 10th
Amendment as a limitation on Congress’juris-
diction under the commerce clause, but the com-
plex test established in National League ofCities
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vs. Usery to protect “integral™ and “traditional™
state functions from federal intrusion proved un-
workable. Within a decade the Court had thrown
up its collective hands and overturned the Usery
decision, relying instead upon “th*>effectiveness
ofthe federal political process in, <.serving the
States' interests.” Indeed, the Supreme Court
majority in Garcia vs. San Antonio Metropolitan
Transit Authority, et. al. stated emphatically
that the court was abandoning its role of ad-
judicating disputes, pitting Congress’ power to
regulate interstate commerce against state sov-
ereignty claims:

State sovereign interests ... are more
properly protected by procedural safeguards
inherent in the structure ofthe federa’ .ys-
tem than by judicially created limitations
on federal power.

Political Weaknesses

Ironically, the Supreme Court may have aban-
doned state and local governments to the politi-
cal fray at the very time that such governments’
ability to defend their interests effectively in
Washington had reached an historic low. The
relative weakness ofdecentralized party organi-
zations; the rise of nationally oriented mass
media, electoral resources and interest groups,
and congressional actions all raise questions
about the Court’s logic. “One wonders why,”
writes Martha Derthick (1986:32), “ifthe states’
interests are so well protected by the political
branches, the issue [decided in Garcia] reached
the Supreme Court at all.”

The basis for the Courts reasoning in the
Garcia case extends back to arguments developed
in the 1950s, when legal scholars and political
scientists began to theorize that states and locali-
ties protect their interests in the federal system
primarily though structural and political means.
Legal experts argued that the structural features
ofthe constitutional system —such as the elec-
toral college and equal state representation in
the Senate —ensure that state interests are rep-
resented and protected in the Congress and the
executive branch.

Political scientists questioned the effectiveness
of such structural features, noting that the
presidency (since the 1930s) and the Senate (since
the 1960s) most often have been the sources ofex-
tensions of federal authority. They pointed, in-
stead, to the protections offered by the American
political party system. “The parties," wrote
Morton Grodzins (1966:254), “are responsible for
both the existence and form of the considerable
measure of decentralization that exists in the
United States."

Since the 1950s and 1960s, however, the U.S.
electoral system has been transformed. The locus



of innovation and leadership in political parties
has shifted from local and state organizations,
many of which are weaker than before, to the for-
merly episodic national parties. Although party
modernization is taking place in many states and
localities today, it ir. often the direct result of
stimulation by the national party organizations
(U.S. ACER 1986).

At the same time political parties as a whole
have lost the near monopoly they once enjoyed
over most elements of the electoral system, in-
cluding candidate nominations, electoral commu-
nications, campaign resources and financing, and
voter mobilization. In most cases, competing
nationally oriented institutions now dominate
these activities. State and local party leaders and
activists no longer make independentjudgments
about presidential candidates at national party
conventions, but rather ratify decisions made
earlier by primary electorates and caucuses. In-
dependent campaign consultants orchestrate
congressional campaigns from coast to coast.
Some congressional candidates are reluctant to
solicit campaign funds from their constituents
and, instead, focus fund-raising efforts on politi-
cal action committees in Washington and n.jney
centers in Texas, California and New York. Mean-
while, candidate communications with the elec-
torate occur primarily through the mass media
—particularly television.

As a result, recent scholarship suggests that
presidents and members of Congress have be-
come far less dependent upon state and local poli-
ticians and elected officials for political success.
"The development of national issue-orieniad fol-
lowings by presidential candidates seeking nomi-
nation,” writes Leon Epstein (Fall 1982:100),
"has largely replaced ... state and local party
leaders, acting through the old confederative
structure."

Similarly in the legislative branch, Huckshorn
and Bibby (1982:91-92) argue that “representa-
tives and senators, once in office, feel little sense
of obligation to their state and local parties.”

Ib be sure, state and local influence in Wash-
ington is not felt solely through political parties
and elections. During the past three decades,
state and local governments have greatly in-
creased the size and sophistication oftheir lobby-
ing presence in the nation’ capital. Over the
years, this intergovernmental lobby has had its
share of important victories, from enactment of
General Revenue Sharing to securing and pro-
tecting funding for Medicaid. Yet, the need to
develop such a presence, in part to compensate for
the political changes described above, might
well constitute a sign of weakness rather than
strength. Given the doubling of interest groups
in Washington since 1960, the state and local sec-
tor has, at best, only kept pace with its frequent
competitors.

Thus, it may be no accident that Genera! Reve-
nue Sharing and the Comprehesive Employment
Training Act (CETA) were virtually the only
large programs that the Reagan adminis' «ition
successfully eliminated, or that grants-in-aid
have suffered a disproportionate share ofbudget
cuts over the past eight years, or that grants to
governments were left relatively unprotected by
Congress from across-the-board cuts under the
Gramm-Rudman process. Even the exceptions to
this pattern can be informative Most, though not
all, of the state and local income tax deduction
was preserved during the bitter battle over tax
reform. Yet, this victory was achieved only after
great effort, on an issue supported by three-
quarters of the American people, for which the
principal beneficiaries are higher income taxpay-
ers, thanks to a lobbying campaign organized and
funded by New Yorkreal estate interests and or-
ganized labor.

The renaissance of state and local governments
indicates to many analysts that bold federalism

reforms of the type proposed by Nixon and

Reagan are a thing of the past.

New Complexities

According to the pessimistic scenario, even the
perception that intergovernmental interdepen-
dence has declined under contemporary federal-
ism is illusory. In many ways, the levels of gov-
ernment are more intertwined than ever. Tb be
sure, Reagan’s New Federalism sought to reduce
the comp lexity ofexisting intergovernmental ar-
rangements and to move the federal system back
in the direction of neatly separated functions

reminiscent of 19th century “dual federalism” —

though on its own strongly decentralizing terms.
And federal aid as a percentage of state and local
revenues will almost certainly continue to decline.

Nonetheless, state and local governments in
many ways face a more complicated Washington
environment which goes beyond the issues offed-
eral aid. Although intergovernmental relations
once revolved primarily around fiscal relation-
ships, in recent years this federal aid dimension
has been massively supplemented by new forms
of federal regulatory and tax policy.

In the 1960s and especially the 1970s, the na-
tional government began to impose new and far
more intrusive regulatory burdens on states and
localities. By one count, there were 36 such regu-
lations in force by 1980 (Beam 1981:8-18). Al-
though the pace of new regulations slowed some-
what during Reagan’stenure, since 1981 the fed-
eral government has required states and locali-
ties to raise the minimum drinking age, to per-
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mit larger and heavier trucks ontheir highways,
and to take costly steps to monitor non-point
water pollution and public drinking water.
Similarly, virtually every federal tax bill enact-
ed since 1978 has contained provisions inhibit-
ing state and local governments from generating
revenue The national government has increased
its competition with the states for “tax room” by
raising gasoline and excise taxes. It has relent-
lessly, and often successfully, attempted to re-
strict the use oftax-exempt municipal bonds. And
it has eliminated federal income tax deductions
for state excise, sales and personal property taxes.

Ironically, the Supreme Court may have
abandoned state and local governments to
the political fray at the very time that such
governments' ability to defend their interests
effectively in Washington had reached an
historic low.
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Thus, in addition to concern over the availabili-
ty of federal funding and how to obtain or retain
it, states must watch closely for intrusive federal
regulations and seek to protect their remaining
benefits in the federal tax coda "The intergovern-
mental agenda is getting so long it would take all
mytimejust to keep up the list of Issues,” lament-
ed one state government lobbyist. “We can’t be-
gin to respond to them all."

The listofissues is likely to keep getting longer.
As the policy platforms ofthe 1988 presidential
candidates made clear, modern politicians —and
the people who elect them —still believe that
theirrole isto “dosomething” about the endless
and changing list of problems confronting con-
temporary society. Unable to devote substantial
public funds to the pursuit of new priorities,
policy-makers are apt to accelerate the pattern al-
ready established inrecentyears —imposing new
regulatory burdens on states and localities while
competing with them over tax sources. Martha
Derthick (1986:32) has described the potential
result:

In particular, there isa danger that Con-
gress, in striving to close the gap between
its desire to define large goals and its un-
willingness to provide the administrative
means to achieve them, will try to conscript
the states. That is, it will give orders to
them as ifthey were administrative agents
ofthe national government, while expect-
irg state officials and electorates to bear
whatever costs ensue.

Given prevailing constitutional, politicnl _nd
fiscal trends, states and localities risk confront-
ing the worst of all possible worlds. In the past,
they enjoyed legal protections from excessive fed-
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eral incursions, and federal influence came in the
form of federal grants and subsidies. Now that
states’ political and legal defenses have eroued,
even as federal budget constraints have grown,
federal mandates and pre-emption might become
the principal forms of intergovernmental inter-
action.

Even the new cooperative federalism described
in recent studies might prove to be more akin to
“co-optive” federalism. Evidence from these case
studies suggests that the key factor promoting
smoother intergovernmental administration has
not been evenhanded bargaining between the
levels of government but the co-optation of state
and local decision-making processes by cadres of
federally inspired interest groups and profession-
als (Peterson, Rabe and Wong 1986).

However harmonious such a process becomes,
the upshot remains that state and local resources
directed toward federal priorities are unavailable
for alternative state and local priorities. And the
fact that smaller, territorially organized consti-
tuencies generate different kinds of polity priori-
ties is one ofthe basic rationales for a federal sys-
tem in the first place. Moreover, the resulting
administrative pattern of vertically organized,
functionally fragmented spheres of authority
recalls the very system of “picket-fence” federal-
ism that frustrated governors and state legisla-
tors and prompted federalism reform efforts
earlier.

Conclusion

The trends shaping our federal system are as
complex and contradictory as intergovernmental
relations. Neither of these two scenarios for the
future is aptto triumph completely. In all proba-
bility, elements of these conflicting trends are
likely to persist and interact. But should the
trend toward co-optive federalism gain the upper
hand, issues of federalism and intergovern-
mental relations are bound to regain center stage
on the nation’s polity agenda and prompt new
calls for federalism reform.

Sources

Beam, David R. 1987. “Washington’s Regula-
tion ofStates and Localities.” Intergovernmental
Perspective 7.

Derthick, Martha. Winter/Spring 1986. “Pre-
serving Federalism: Congress, the States, and the
Supreme Court." The Brookings Review.

Doyle, Dennis P. and Tferry W. Hartle. “Excel-
lence in Education: The States Respond.” A ftiper
Prepared for AEI's Public Policy Week, Washing-
ton D.C., December 5,1984.

Epstein, Leon, f ill 1982. "Party Confedera-
tioas and Pblitic™.i Nationalization.” Publius 12.



Grodzins, Morton. 1966. The American System,
Daniel Elazar, ed. Chicago: Rand McNally.

Herbers, John. October 1987. “The New Feder-
alism: Unplanned, Innovative and Here to Stay.”
Governing.

Huckshorn, Robert and John Bibby. 1982. “State
Parties inan Era of Political Change” The Future
ofAmerican Political Parties, Joel Fleishman, ed.
Englewood ClilTs. NJ: Prentice Hall.

Levin, Martin A. and Barbara Ferman. 1985.
The Political Hands: Policy Implementation and
Youth Employment Programs. New York: Per-
gamon.

Peterson, George. 1986. "The Block Grants in
Perspective.” The Reagan Block Grants, George

Paterson, ed. Washington: Urban Institute Press.

Peterson, Paul; Barry Rabe and Kenneth Wong.
1986. When Federalism.) Works. Washington:
Brookings Institution.

Tribe, Laurence H. 1978. American Constitu-
tional Law. Mineola, N.Y.: Foundation Press.

U.S. Advisory Commission on Intergovern-
mental Relations. 1986. The Transformation in
American Politics: Implications for Federalism,
A-106. Washington: GPO: 81-91,111-122.

Walker, David B. 1986. "The Condition and
Course of the System.” Administering the New
Federalism, Lewis G. Bender and James A.
Stever, eds. Boulder, Co.: Westview,

State Government News 1989 Calendar

State Government News is the nation's leading monthly magazine devoted to news and information from and about the
states. The News puts readers in touch with policies, programs and personalities from around the nation. For state leaders,
it is a window on the issues that matter to states and approaches to emerging problems. Regular features are personality
profiles of state leaders, reviews of innovative state laws and programs, a point/counterpoint on controversial topics, brief
news reports on state developments and capitol conversation's lively look at topics of personal interest to state policy-makers.
A pull-out Conference Calendar lists meetings of interest to state officials. Subscribe today for your own copy Annual
subscription is $35, per issue is $6. Write: Order Dept., The Council of State Governments, Iron Works Pike, P.O Box 11910
Lexington, KY 40578-9989.

Now Available:

lanuary — America's Changing Face. The changing face of immigration by LydioF. Thomasi. New Americans weather and
survive by Al Santoli, Dual cultures shape eAperiences by Janice Penka|ski. Pro/Con on official English by Stanley Diamond
and Ruben Bonilla Jr., America's Third World: Colonias by Solomon Ortiz, Diversity and its discontents by Arturo Madrid.
Dual citizenship makes Indians a unique ethnic race by La Donna Harris.

February — The Dialogue Begins, A message from the president by George Bush, A message to the new administration
by Deborah A. Gona, Who's who in Bush's cabinet, Open letter to the White House from the nation's governors, Washington
Report: What states can expect in 1989 by Norman Beckman, Deficit attack could cost states by Charles A. Bowsher, State
legislators advise Bush by Elaine Knapp.

March — The Politics of Aging. Calling a truce in the age wars by Ken Dychtwald and Joe Flower. Saying no to grandma:
The political clout of the elderly by Linda Wagar, State agenda for the aged by Greg Merrill, New approaches aid elderly
by KeonChi, Medicaid by Petty Wiseman, Point/Counterpoint on retesting older drivers by Joan Claybrook, Michael Seaton
and Patricia Powers, Long-term care by Claude Pepper, What states are doing to help elderly by Diane Justice, Ways to stretch
care dollars by Janice Penkalski.

April - Opening International Frontiers. Educating for a global economy by Barbara Bundy, Canada: The next frontier
by Teresa Taylor, Soviets: Opening the toughest markets by Carol Conway, Banking in yen by Michael Kurtz, The Mexican
Connection by William P. Clements Jr., Point/Counterpoint on foreign students by Benjamin Hart and Donald Nelson, When
West meets East by Michael G. Hayes, Human rights. More than talk by Betty Wiseman. Any language spoken here by Keon
Chi. Capitol Conversation on lobbyists.

Coming Up

May — Government and the Media, invisible States: How the networks ignore states by Doris Graber. Coping with Crisis
by Linda Wagar, Negative campaigning by Roger Wilson, Political Cartoons: More than Laughs? by Kathy Tyson, Polishing
Political Telfon by Michael Saint, Missing the Big Picture by Charles Wolfe, and Point/Counterpoint on the media and politi-
cal polls by Mike Ruehling and Kenneth Pins, Capitol Conversation on speech writing.

June — Consumer Protection. Point/Counterpoint on radical reform of auto insurance. A Look at California's Auto Insur-
ance Revolution. Protecting the Trave ing Public: Deceptive Airline Ads, Rental Car Agreements and Reselling Lemons, Prob-
lems in Regulating Public Utilities, The biggest frauds and settlements in the 50 states.

July — Economic Development. Military base closings, Economics of Gambling. What Japan sees in America, The S&L Mess.

August — Education. Tackling llliteracy, Foxfire: Back to Basics that Work. Pros and Cons of Gifted Programs, Reform's
Slow Road.

September — Hi-tech Down on the Farm. Innovations in Agriculture, Biotechnology. Producing for Export, Inside the Horse
Industry.

October — Crime and Punishment. Prison Building Binge, Dealing with Drugs, Domestic Violence, Gun control

Novemoer — State-Local Relations. Battling for the 10th, Paying for Mandates, Fiscal Helps and Hurts.

December — Waste. Radioactive Relief, Plastics That Stay, Medical Waste.

The Council of State Governments

Page 55



Embattled
Youth

Jalls,
Gangs,
Jobs

Written by the staff of State
Government News, this special
report examines the troubling
consequences for youth of break-
downs in society and family life.

Details several innovative state
programs aimed at helping youth
in trouble and geared toward re-
ducing the financial drain on state
resources.

"A well done piece The
diversity and quality of
sources (for the articles) was

excellent” —Ben glhapiro

Senior Program Manager
U.S. Office of juvenile justice
and Deliquency Prevention

C-123, S20 (30% discount for state officials).
Order from The Council of State Governments,
Iron Works Pike, P.O. Box 11910, Lexington, KY
40S78-9989, (606) 231-1939.

The

Council of

. State
Cjfovernments



The Dynamic West:
A Region In Transition

A Guide for State Policy Makers on ihe Top Ten Trends
Transforming the West

This book will change forever the way the nation views the West

Do you know which region of the country:

has grown by more than double the national average within this decade?

led the nation in legal immigration from 1975 to 1985?

» has the most high school graduates and the most women in the workforce?

increased the number of manufacturing jobs during 1980-1986 while other regions experienced

a decline?

Do you know the major policy implications of these and other top trends?

The Dyn .nic West: A Region In Transition is a must for all policymakers, planners, corporate and
civic executives, libraries and academicians. Written by the Western Region of The Council of State
Governments.

ISBN0-87292-086-0, C-129, S30 (state officials receive 30% discount). Order from The Council of State Governments, Iron
Works Pike. P.O. Box 11910, Lexington, KY 40578-9989, (606) 231-1850.
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Amend. X Constitution of the United States Amend. XIlI

Articte X

Powers reserved to states or people. The powers not delegated to
the United States by the Constitution, nor prohibited by it to the states,
are reserved to the states respectively, or to the people.13

Articte Xl

Restriction of judicial power. The judicial power of the United
States shall not be construed to extend to any suit in law or equity,
commenced or prosecuted against one of the United States by citizens
of another state, or by citizens or subjects of any foreign state.19

Articte Xl

Election of Presidentand Vice President. The electors shall meet
in their respective states, and vote by ballot for President and Vice
President, one of whom, at least, shall not be an inhabitant of the same
state with themselves: they shall name in their ballots the person voted
for as President, and in distinct ballots the person voted for as Vice
President, and they shall make distinct lists of all persons voted for as
President, and of all persons voted for as Vice President, and of the
number of votes for each, which lists they shall sign and certify, and
transmit sealed to the seat of the government of the United States,
directed to the President of the Senate; — The President of the Senate
shall, in presence ofthe Senate and House of Representatives, open all
the certificates and the votes shall then be counted; — The person
having the greatest number of votes for President, shall be the
President, ifsuch number be a majority ofthe whole number ofelectors
appointed; and if no person have such majority, then from the persons
having the highest numbers not exceeding three on the list of those
voted for as President, the House of Representatives shall choose
immediately, by ballot, the President. But in choosing the President,
the votes shall be taken by states, the representation from each state
having one vo e; a quorum for this purpose shall consist of a member
or members from two thirds of the stales, and a majority of all the
states shall be necessary to a rhoice. And if the House of
Representatives shall not choose a President whenever the right of
choice shall devolve upon them, before the fourth day of March next
following, then the Vice President shall act as President, as in the case
of the death or other constitutional disability of the President. The

IS. Proposed by Congress .in September =5, 1"-59. and declared ratified on December
15. ITIM

I). Proposed by Congresson March 4. ITIU. and declared ratified on January H 1708.

17
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6-1178E
Bradley
5/3/89
Original sponsors: Fahrenkamp, Sturgulewski,
Eltason, et al.
IN THE SENATE BY THE JUDICIARY COMMITTEE

HOUSE CS FOR SENATE JOINT RESOLUTION NO. A3 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION
Relating to implementation by the Con-

gress of the Tenth Amendment to the
Constitution of the United States.
BE 1T RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:

WHEREAS the Tenth Amendment of the United States Constitution, a part
of the Bill of Rights, provides that''The powers not delegated to the
United States by the Constitution, nor prohibited by i1t to the states, are
reserved to the states respectively, or to the people.”™; and

WHEREAS the limits under the Tenth Amendment on the authority of Con-
gress to overrule the laws of the states have recently been reviewed by the
United States Supreme Court in Garcia v. San Antonio Metropolitan Transit
Authority, A69 U.S. 528 (1965) and South Carolina v. Baker, 485 U.S.
99 L.Ed.2d 592 (1988); and

WHEREAS the opinions hold that the states must find protection from
efforts by the Congress to overrule state legislation through the political
process rather than from constitutionally defined protection iIn the Consti-
tution itself; and

WHEREAS the opinions offered no protection to state legislation and
invite further preemption by the Congress of the authority of the states;
and

WHEREAS the Alaska State Legislature believes that the Tenth. Amendment
to the Constitution of the United States is and has -been of operational
force governing and balancing the respective powers of the United States
and the states; and

WHEREAS the Alaska State Legislature believes that the Tenth Amendment
-1- HCS SJR 43(Jud)
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is a substantive limit on the power of the Congress and should be applied
by courts of the United States and of the several states as a substantive
limit on national power in cases coming before them when a question of the

authority of the states is raised;

BE IT RESOLVED that the President and the Congress are urged to carry
out their constitutional responsibilities to protect and strengthen the
position of the states in the federal union, to avoid intrusion upon the

prerogatives of the states, and afford protection to the proper governing

authorities of the states.

COPIES of this resolution shall be sent to the Honorable George Bush,
President of the United States; to the Honorable Dan Quayle, Vice-President
of the United States and President of the U.S. Senate; the Honorable Jim
Wright, Speaker of the U.S. House of Representatives; and to the Honorable
Ted Stevens and the Honorable Frank Murkowski, U.S. Senators, and the

Honorable Don Young, U.S. Representative, members of the Alaska delegation

in Congress.

HCS SJR A3(Jud) - 2-





