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P.O . Box Y. Siaie Capitol 
Juneau, Alaskai 99811-3100 

Mail Slop 3100 
(907) 461-3991

April 24, 1989

MEMORANDUM

TO: Representative Peter Goll

FROM: Karen O a k l e y ^
Legislative Analyst

RE: Liability of Zoo Operators
Research Request 89.356

You asked whether any states had enacted laws similar to SB 89, which would limit 
the liability of zoo operators. You also asked whether governments operating zoos 
are liable for damages caused by animals in the zoo.

I found that no states have laws modifying the liability of zoo operators and that 
the case law on the liability of governments operating zoos is variable. Some 
governments have been held strictly liable while others have been held liable only 
on a showing of negligence.

Background

Alaska has one zoo, the Alaska Zoo, located in Anchorage. The zoo is relatively 
small, and most of the animals exhibited there are endemic to Alaska. (They do 
have a couple of elephants, however.) The zoo is owned and operated by a private, 
nonprofit group.

Several years ago, the Alaska Zoo was held strictly liable for injuries suffered 
by a man who was gored 1n the leg by a reindeer in the zoo. According to Sammye 
Seawell, current director of the Alaska Zoo, the zoo had sold One of their reindeer 
to someone in another state, and this man was hired by the owner of the reindeer 
to transport the reindeer to its new home. The zoo director told the man to wait 
for her at the reindeer cage while she got the paperwork ready. Failing to wait, 
the man entered the cage, approached the reindeer and was gored. The court that 
heard the resultant case held that the common law rule that the owners of wild 
animals are strictly liable for damages caused by the animals applied. As a result 
of this case, the zoo operators have had difficulty obtaining liability insurance, 
and they had to pay over $50,000 in annual premiums after the accident. The zoo 
currently pays about $25,000 per year for liability insurance.

After the finding in the reindeer case, the Alaska Zoo decided to seek a 
legislative solution. At their request, Senator Jan Faiks introduced a bill in the
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15th legislature specifying that zoos operated by nonprofit organizations and 
governments were liable only upon a showing of negligence. This bill was passed 
by the senate but died in the house. In the 16th legislature, Senator Faiks has 
introduced a similar bill, SB 89, which is provided as Attachment A. The bill 
would amend the chapter of the code of civil procedure which specifies the limits 
on civil liability by adding a new section concerning the civil liability of zoos. 
The law would provide that a person could not recover damages from a zoo owned by 
the government or a nonprofit organization if the damages occurred as a result of 
the "inherent risk of attendance at a zoo." The zoo operators would be required 
to post signs within the zco and at each entrance to the zoo stating that the zoo 
is not liable for injuries occurring as a result of dangers inherent in attending 
a zoo.

No Similar Laws in Other States

To the best of my knowledge, no states have laws similar to SB 89. Using Westlaw, 
a computerized legal database, I searched the statutes of 25 states and found no 
laws addressing the liability of zoos. In addition, I spoke with Brenda Trolin, 
of the National Conference of State Legislatures, who has been tracking insurance 
and liability issues nationwide for several years. She was not aware of any states 
passing laws concerning the liability of zoos. I also spoke with representatives 
of the American Association of Zookeepers, the American Association of Zoological 
Parks and Aquariums, and with the government affairs coordinator for the San Diego 
Zoo. None were aware of any state laws modifying the civil liability of zoo 
operators.

Government Liability from Operation of a Zoo

Under common law, owners of wild animals are generally considered strictly liable 
for damages caused by those animals. The rule is that a wild animal is a 
dangerous instrumentality which subjects the public to an abnormal risk of harm. 
Thus, mere ownership is enough to impose liability, regardless of whether the 
animal escapes or causes injury as a result of the owner's negligence.

This general rule of strict liability has in some cases been applied to governments 
that operate zoos; more often, however, governments operating zoos have been held 
liable only upon a showing of negligence. Because there is no statutory law 
expressly addressing liability of government zoo operators, courts in different 
jurisdictions have been able to fashion rulings which give variable weight to the 
general rule of strict liability for the owners of wild animals and to the general 
rules of governmental tort immunity (which are currently undergoing change).

^•Common law imposes less stringent liability on the owners of domestic 
animals. Dogs, for example, are given "one free bite." See House Research 
Memorandum 887.246 for further information on liability for dog bites.
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Attachment B is an American Law Reporter annotation summarizing cases involving 
government liability from operation of zoos. The authors stated:

Many of the cases involving claims for personal injury against 
a governmental agency operating or maintaining a zoo have 
involved questions of governmental tort immunity. In several 
of these cases, such immunity has been denied either because 
of a general rejection of the rules of governmental tort 
immunity or because the defendant's activity in connection 
with the zoo was regarded as "proprietary” rather than 
"governmental." Other cases, however, have held that tort 
immunity applied to zoo-keeping activities.

They included this caution:

In view of the unsettled state of the law as to the doctrine 
of governmental immunity, the authority of any of these zoo 
cases must be assessed in the light of the general law of the 
jurisdiction, including cases involving tort claims not 
concerning zoos.

I hope this information is helpful. If I can provide any further information, 
please let me know.

Attachments
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BY FAIKS
SENATE BILL NO. 89 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

6 For an Act entitled: "An Act relating to civil liability of 200s and zoo

7 operators."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 *  Section 1 .  A S 09.17 is amended by adding a new section to read:

10 Sec. 09.17.100. CIVIL LIABILITY OF ZOOS. (a) A person may not

11 recover damages for injury to person or property from a zoo or a zoo

12 operator, if the damages occurred as a result of an inherent risk of

13 attendance at a zoo, notice of the inherent risk was posted as re*

14 quired under (b) of this section, and the zoo operator exercised

15 reasonable care to prevent the injury.

16 (b) A zoo operator shall post signs at prominent places within a

17 zoo and at each zoo entrance. Each sign shall include a statement

18 warning that the zoo is not liable for injuries to person or property

19 occurring as a result of dangers or conditions inherent in attending

20 the zoo.

21 (c) In this section

22 (1) "inherent risk of attendance" means the dangers or

23 conditions that are an integral part of a zoo and the physical prox-

24 imity of wild animals;

25 (2) "zoo" means a place where wild animals are kept for

26 exhibition to the public that is

27 (A) owned by the state or a municipality; or

28 (B) owned and operated by m nonprofit organization.

SB0089& •1* SB 89
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Okla. 55 4(a, b), 5. 6(a)

§ 1. I n t ro d u c t io n

(a) S c o p e
T h is  an n o ta tio n 1 collects th e  cases 

in w hich an  a ttem p t was m ad e  to  
im p o se  liability u p o n  a  gov ern m en ta l 
ag en cy  in its  capacity  as th e  o p e ra to r  
o r  m a in ta in e r  o f  a  zo o . for p e rso n al 
in ju ry 1 a lleged ly  caused  by su ch  o p e r­
a tio n .1

[b] R e la te d  m a tte rs
Z o o  as nu isance . 5 8  A L R 3d 1 126. 
O w n er’s o r  k e ep e r’s liability  fo r 

p e rso n a l in ju ry  o r  d e a th  inflic ted  by 
wild anim al. 21 A LR3d 603.

L iability fo r in ju ry  in d ic ted  by 
h o rse , d o g . o r  o th e r  d o m estic  anim al 
ex h ib ited  a t show. 8 0  A LR 2d 886.

L iability  o r  in d em n ity  in su rance  
c a rr ied  by gov ern m en ta l u n it as a f­
fe c tin g  im m unity  fro m  to r t  liability. 
6 8  A L R 2d 1437.

N a tu re  a n d  s ta tu s  o f  ru le  as to  
m unic ipal im m unity  from  liability fo r 
to n s .  60 A LR2d 1 198.

Liability fo r in ju ry  to p ro p e rty  in ­
flic ted  by wild anim al. 57 A LR 2d 242.

R ule o f  m unicipal im m unity  fro m  
liability  fo r  acts in  p e rfo rm an ce  o f

1. Section 17 o f the  Annotation at 21 
ALRSd 603 is hereby superseded.

2. While the discussion includes cases 
presenting claims for personal injury on 
the basis that the condition complained of 
constituted a nuisance, no attempt has 
been made to treat rases presenting the 
general claim that establishment or main­
tenance o f  a zoo constituted a nuisance 
interfering with plaintiffs enjoyment of 
property. That question is treated at 58 
ALR3d 1120.

3. No attempt has been made to include 
cases where the cause o f injury seemed to

Tex: 15 3 |a |. 4 |b | 
Wis: 55 6 |b |

gov ern m en ta l functions as applicable 
to in ju ry  o r  d e a th  as resu lt o f  nu i­
sance. 56  AI.R’J d  1415.

§ 2. S u m m ary  a n d  co m m e n t

[a] G e n e ra lly
M any o f  th e  cases involving claims 

fo r p e rso n a l injury against a g o v ern ­
m enta l agency o p e ra tin g  o r m ain tain ­
ing a zoo have  involved questions o f 
gov ern m en ta l to rt im m unity. In  sev­
eral o f  these  cases, such im m unity  has 
been  d en ied  e ith e r b ecause  o f  a gen ­
eral re jection  o f  the ru les  o f  g o v ern ­
m en ta l tort im m unity o r  because  the 
d e fe n d a n t’s activity in connection  
with th e  zoo was reg ard ed  as " p ro p r i­
e ta ry "  ra th e r  than  "governm ental."*  
O th e r  cases, how ever, have he ld  that 
to rt im m unity  app lied  to  zoo-keeping 
activities.1

At th e  o th e r  ex trem e  o f  to rt im m u­
nity , several o f  these  cases have  in ­
volved claims that th e  zoo o p e ra to r  
sh o u ld  be h e ld  as an  in su re r against 
in ju ries caused  by th e  zoo anim als, 
u n d e r  the  doc trine, recognized in 
m any  ju risd ic tions, th a t one  keeping 
wild anim als is abso lu te ly  liable for

be connected in no wav with the fact that 
a zoo rather than some other type of 
enterprise was involved.

4. 5 3(a), infra.

5. 5 3 |b |. infra. In view of the unsettled 
state o f the law as to the doctrine o f 
governmental immunity, the authority of 
any of these zoo cases must he assessed in 
the light of the general law of the jurisdic­
tion. including cases involving tort claims 
not concerned with zoos. See 57 Am Ju r 
2d Municipal. .School, and Slate Tort Lia­
bility 55 65- 68.
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in ju ry  cau sed  by them .* S ev era l c o u rts  [b] P ra c tic e  p o in te r s  
h a v e  re fu sed  to  h o ld  th e  g o v e rn m e n ­
ta l  ag en cy  keep in g  a zoo  ab so lu te ly  
liab le , tak in g  th e  view  th a t to  so  h o ld  
w o u ld  b e  in a p p ro p ria te  in  view  o f  th e  
c u ltu ra l a n d  e d u ca tio n a l p u rp o se s  fo r  
w h ich  th e  zoo was kep t. T h is  h as  
b e e n  especially  so  w h ere  th e  d e fe n ­
d a n t  was ch arg ed  by th e  leg is la tu re  
w ith  th e  d u ty  o f  k e ep in g  th e  zo o .’
S o m e  c o u rts  have, h o w ev er, h e ld  th e  
o p e ra to r  o f  th e  z o o  to  b e  a n  in su re r , 
a lth o u g h  in  several o f  th e s e  cases th e  
c o u r ts  a lso  used  th e  lan g u a g e  o f  n e g ­
lig en ce  s o  (hat it is n o t a lto g e th e r  
c le a r  u p o n  what th eo ry  liability  w as 
im posed .*

T h e s e  various th eo rie s , a n d  th e  o r ­
d in a ry  ru le s  o f  n eg lig en ce , have  b e e n  
a p p lie d  in  a  n u m b er o f  fact s itu a tio n s , 
re su ltin g  in  th e  im p o s itio n  o r  d en ia l 
o f  liability  in  cases in v o lv ing  escap ed  
z o o  anim als,* o r  cag e d  o r  o th erw ise  
re s tra in e d  a n im a ls ."  A few cases hav e  
in v o lv ed  in ju ry  n o t cau sed  by zo o  
an im als , b u t  by o th e r  a lle g e d  d e fec ts  
in  th e  zo o  p ro p e rty . A side fro m  q u e s ­
tio n s  o f  g o v e rn m e n ta l im m unity , th e  
c o u r ts  in th e s e  cases have  lo o k ed  to  
o rd in a ry  p rin c ip les  o f  p re m ise s  liab il­
ity  in  m ak in g  th e ir  d e c is io n s ."

T h e  few cases in vo lv ing  an im al in ­
ju r ie s  to  z o o  em p lo y ees in d ica te  th a t 
th e y  will hav e  m o re  difficulty  in  r e ­
c o v erin g  th a n  zoo v isito rs o r  p a ­
t r o n s ."

92  A L R 3d

A s in  a n y  su it a g a in s t a g o v e rn m e n ­
tal en tity  o r  ag en cy , co u n se l p re ss in g  
a  case  c o n c e rn in g  in jury  a t  a zo o  
sh o u ld  ca re fu lly  re se a rc h  th e  a p p ro ­
p r ia te  law o n  th e  is su e  o f  g o v e rn m e n ­
tal im m u n ity  a n d  a lso  th e  re q u ire ­
m e n ts  fo r  filing  n o tic e  o f  claim , w ith 
p a r tic u la r  a tte n tio n  to  s ta tu te s  o f  lim i­
ta t io n s ."

C o u n se l m ay  w ish  to  fram e  co u n ts  
in h is  c o m p la in t o n  th eo rie s  o f  a b so ­
lu te  liab ility  a n d  n u isa n ce  a s  well as 
n e g lig e n c e ."

In  ju r is d ic t io n s  w h e re  it is n eces­
sary  to  d o  so , p la in t if fs  co m p la in t 
sh o u ld  a lso  n e g a tiv e  c o n tr ib u to ry  
n e g lig e n ce  o r  a ssu m p tio n  o f  risk, 
ev en  as to  th e  a b so lu te  liability claim , 
s in ce  th e re  is so m e  in d ica tio n  in th e  
cases th a t th e  c o u r ts  have looked  to  
th is as a d e fe n s e ."

W h ere  a fee  is p a id  to  e n te r  th e  
zoo  o r  to  u s e  its facilities, recovery  
m ay b e  u rg e d  u p o n  th e  claim  th a t th e  
d e fe n d a n t c o n tra c te d  to  p ro v id e  safe 
facilities.

§ 3, G overnm ental tort immunity u  
applied to zoos

[a] H eld  not applicable
S e v e r a l  c a s e s  i n v o lv in g  in ju ry  

c laim s ag a in s t a  g o v e rn m e n ta l en tity  
o r  ag en cy  in  c o n n e c tio n  w ith its 
m a in ten a n ce  o f  a  z o o  have h e ld  that

6. Sec 4 Am Ju r  2d, Animals 5 80.
7 . S 4[a|, infra.

8. |  4(b), infra.

9. I  5, infra.

10. 1 6, infra. Several o f these cases 
have involved the situation where the in­
ju red  party was attem pting to  feed the 
animal.

11. } 7, infra.

12. 99 4(a), 6(b), infra.
834

13. As to notice o f  claim, see 56 Am J u r  
2d Municipal C orporations, Counties, and 
O ther Political Subdivisions 9 680 et scq. 
As to the status o f  the doctrine o f govern­
mental immunity, see 57 Am Ju r  2d Mu­
nicipal. School, and S ta te  T ort Liability 
9 65 et seq. For relevant forms, see 18 
Am J u r  Pleading Sc Practice Forms (Rev 
cd) Municipal T o rt Liability, Forms 1-14.

14. See 9 4, infra.

15. See 9 4, infra.

92 ALRSd O p e ra tio n  o f  Zoo— G o v e rn m e n ta l  L ia b ili ty  § 3[«J
92 ALRSd 832

th e  d o c tr in e  o f  g o v e rn m e n ta l to r t  im ­
m u n ity  w o u ld  no t b a r  re co v e ry ."

In  W alk er v B irm in g h am  (1976 , 
A la) 3 4 2  S o  2 d  3 2 1 . 92  ALRSd 8 2 7 , 
th e  c o u rt  h e ld  th a t  th e  d o c tr in e  o f  
m u n ic ip a l to r t  im m u n ity  ( la te r  a b o l­
ish e d  in  th e  ju r isd ic tio n )  d id  n o t a p ­
p ly  to  an  in ju ry  su s ta in e d  b ecau se  o f  
a  d e fe c t in  a  zoo  sidew alk , in  view o f  
a  s ta tu re  exp ress ly  p ro v id in g  that im ­
m u n ity  d id  n o t c o v e r  in ju ries  a ris in g  
o u t  o f  d e fec ts  in h ig h w a y s ."

T h e  c o u r t in M atthew s v D e tro it 
(1 9 3 9 ) 291 M ich  161, 2 8 9  NW  115, 
d iv id e d  eq u ally  o n  (h e  issue w h e th e r 
th e  d e fe n d a n t was ac tin g  in  a g o v e rn ­
m en ta l o r  p ro p r ie ta ry  capacity  in o p ­
e ra t in g  a  m in ia tu re  ra ilro ad  in its 
zo o lo g ica l p a rk , w ith  th e  resu lt th a t 
th e  ju r y  v e rd ic t b e lo w  fo r  a  w o m an  
in ju re d  w h en  sh e  fell in leav ing  th e  
tra in  was su s ta in ed .

T h e  d c c tr in e  o f  s ta te  im m unity  
fro m  to r t  liab ility  was ab o lish ed  in  
W illis v D e p a rtm e n t o f  C o n se rv a tio n  
Sc E co n o m ic  D e v e lo p m en t (1970) 55 
N J 5 3 4 , 264 A 2 d  34 , an  a c tio n  
b ro u g h t by  a  ch ild  w hose  a rm  w as 
tak e n  o f f  by  c ag e d  b e a rs  in a  s ta te  
re c re a tio n a l facility.

S ee  a lso  H y d e  v U tica (1940) 2 5 9  
A p p  Div 477 , 1057 , 20  NY S2d 3 3 5 , 
in d ic a tin g , a rg u e n d o , th a t w here  a 
c ity  k e p t a  zo o  u n d e r  a  leg isla tive  
c h a r te r ,  it w o u ld  n o t b e  liab le  fo r

16. T h e  doctrine o f  governmental tort 
immunity has been under attack in recent 
years and has been abolished or modified 
in many jurisdictions. Sec 57 Am Ju r  2d 
Municipal, School, and State T ort Liabil­
ity 19 65-68. Zoo cases cited here on  the 
m atter should not be  relied upon without 
checking the current slate o f  the law in 
the junsdiction  in question, since their 
authority may be affected by non-»oo 
cases.

17. T h e  abolition o f  governmental tort 
immunity presum ably vitiates the au th o r­
ity o f  Smith v Birmingham (1960) 207 AI»

in ju ry  c au sed  by o n e  o f  th e  an im als , 
a b se n t n eg lig e n ce , b u t th a t i f  th e re  
w e re  n o  su ch  c h a r te r  it w ou ld  b e  
a b so lu te ly  liab le.

N o tin g  th a t  (h e re  was no  o b lig a tio n  
u p o n  d e fe n d a n t city  to  m ain ta in  th e  
z o o , it was m ain ta in ed  largely  fo r  th e  
c o m fo rt a n d  conven ience  o f  th e  c iti­
zen s , th e  city  was ind irectly  c o m p e n ­
sa te d  th ro u g h  g ro w th  and  in c re a sed  
p ro sp e rity , th ese  benefits in c u rre d  
p rim arily  to  (he  city  and its  in h a b i­
ta n ts ,  a n d  fees w ere  ch arg ed  fo r  u s e  
o f  th e  zoo . th e  c o u rt  in M o lo n ey  v 
C o lu m b u s  (1965) 2  O h io  S t 2 d  2 1 3 , 
31 O h io  O p s  2d 4 4 7 , 208 N E 2 d  141, 
c o n c lu d ed  (hat th e  city was a c tin g  in  a 
p ro p r ie ta ry  capacity  so  th a t it c o u ld  
b e  su e d  fo r  in ju rie s  to  a c h ild  w ho. 
w h ile  a tte n d in g  th e  zoo , was b itte n  by  
a  g u a n ac o  w hich was p a rt o f  a  b a rn ­
y a rd  ex h ib it.

H o ld in g  th a t m a in ten a n ce  b y  a  c ity  
o f  a  zoo in  a p u b lic  park  w as a p r o ­
p r ie ta ry  fu n c tio n , since  th e  zoo w as 
k ep t p rim arily  fo r th e  ben efit o f  th e  
c ity ’s ow n in h ab itan ts , the  c o u r t  in  F t. 
W o rth  v W igg ins (1928, T e x  C o m  
A p p ) 5 S W 2 d  7 61 , held  th a t  it w as 
e r r o r  to  su s ta in  a d e m u rre r  to  a c o m ­
p la in t a lle g in g  th a t a  vicious b e a r  w as 
m a in ta in ed  in  a cage  a d ja ce n t to  a 
p u b lic  walk in th e  zoo arid  (h a t th e  
cag e  was so  defec tive  th a t th e  b e a r  
c o u ld  a n d  d id  reach  th ro u g h  a la rg e

681, 121 So 2d 867, holding (hat defen­
dan t’s dem urrer was properly sustained 
since the face o f  the complaint showed 
that the employees were acting in a gov­
ernm ental rather than a corporate o r  m in­
isterial capacity where a complaint alleged 
that city emplovees, acting within the 
scope of their authority, were transporting 
a deer owned by a private organization to 
a zoo which was maintained in a public 
park by the  owner o f the deer un d er 
contract with (he city and that they negli­
gently perm itted the  deer to escape and it 
injured plaintiff.
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ng a n d  in ju re d  plaintiff, w h o  
■sing th e  walk. T h e  c o u rt  ind i- 

th a t even  i f  th e  city w ere  re -  
•d as ac tin g  in  its  g o v e rn m e n ta l 
ity, it co u ld  b e  h e ld  liab le  o n  th e  
id th a t to  m ain ta in  th e  b e a r  in 
c ircu m stan ces a m o u n te d  to  a 

nee.

eld applicable
overy  fo r z o o -re la te d  in ju rie s  

>een d e n ie d  in severa l c a :e s  o n  
'r o u n d  th a r  th e  d e fen d a n t cn - 

g o v e m m e n ta l im m u n ity  from  
lab ility ."
in te n a n ce  o f  a  zo o  was he ld  to  
g o v e rn m e n ta l fu n c tio n  in  M cK - 
v S a n  F ranc isco  (1952) 109 C&l 

id  8 4 4 , 241 P 2 d  1060, in  view o f  
d u ca tio n a l a n d  re c re a tio n a l p u r-  

it se rv ed . A s ta tu te  w aiving 
iniiy a s  to  in ju rie s  from  d efec ts  
je n tly  m a in ta in ed  was h e ld  n o t 
.* ap p licab le  s in ce  th e  ev id en ce  
ed th a t  th e  p o la r  b e a r  w hich 
•d p la in tiff  was m a in ta in ed  in a 
; r  c ag e  an d  th a t th e  acc id en t 
■rned w hen p la in tiff  s tra in e d  
gh a  b a rrie r  a n d  b ro u g h t his 
c lose  to  th e  b e a r ’s m o u th , 

zoological g a rd e n  m ain ta in ed  by 
idant city  as p a r t  o f  a p a rk  was 
to  b e  im m u n e  u n d e r  th e  sam e  
as p a r i j  in H ib b a rd  v W ich ita  
i) 98  1 \an  4 9 8 , 159 P 3 99 , th e  

say ir ; th a t th e  city  was n o t  
n to  iave rece iv ed  any  p ro fit 
the- o p e ra tio n  w hich was m ain - 

1 fo r th e  p le a su re  a n d  e d u c a tio n  
e e n tire  public . A ccord ing ly , a 
ct fo r  a  ch ild  b itte n  by cag e d  
es w h en  sh e  a p p ro a c h e d  a n d  
ied th e ir  cage w as rev ersed .
‘e rr in g  to  a  z o o  as a p a r t  o f  a 
c p a rk  b e in g  o p e ra te d  a n d  m ain - 
J fo r th e  b enefit an d  w elfare  o f

th e  pub lic  g e n e ra lly  a n d  n o t prim arily  
fo r th e  in h a b ita n ts  o f  th e  city, the 
c o u rt in G ro v e r  v M a n h a tta n  (1967) 
198 K a n  3 0 7 , 424 P 2 d  256 , h e ld  that 
th e  city was a c tin g  in a g o v ern m en ta l 
and  n o t a p ro p r ie ta ry  capacity  in 
m ain ta in in g  th e  zo o  a n d  th a t th ere  
cou ld  be  n o  reco v e ry  by  a ch ild  bitten  
by a co y o te  w hich  h a d  e sc ap e d  from 
its cage  a n d  was ru n n in g l lo o se  in the 
a rea  f re q u e n te d  by v isito rs . T h e  fact 
that u n d e r  th e  s ta te  s ta tu te  th e  city 
was on ly  p e rm itte d  a n d  n o t req u ired  
to  m ain tain  th e  zo o  was h e ld  no t to 
affect th e  q u e s tio n . A n d  th e  fu rth er 
c la im  th a t  t h e  e s c a p e d  c o y o te  
am o u n te d  to  a n u isa n c e  to  w hich  the 
d o c trin e  o f  m u n ic ip a l im m u n ity  did 
no t app ly  was a lso  re je c te d , th e  court 
saying th a t n o  n u isa n c e  was show n 
since th e  c ase  in v o lv ed  on ly  an  iso­
lated  in stan ce  o f  a te m p o ra ry  n a tu re .

In G a rtla n d  v N ew  Y ork Z oological 
Soc. (1909) 135 A p p  Div 163, 120 
NYS 2 4 , a lth o u g h  h o ld in g  th a t the 
d e fen d a n t w as n o t a g o v ern m en ta l 
agency , th e  co u r.’ sa id , a rg u e n d o , that 
th e  city w ould  b e  liab le  fo r its negli­
g en ce  in c o n n e c tio n  w ith  m ain ten an ce  
o f  a  zoo, s in ce  th e re  is n o  g o v ern ­
m en ta l d u ty  p u t u p o n  th e  m un ic ipal­
ity to  p ro v id e  p a rk s  a n d  p leasu re  
g ro u n d s  w ith wild an im als  o r  fish, 
ex cep t in th e  la rg e  se n se  th a t a gTeat 
city m ay w ith p ro p r ie ty  c o n s id e r  the 
aesthetic .

A nd see  H y d e  v U tica  (1940) 259 
A pp Div 4 7 7 , 1057, 2 0  N Y S 2d  335, 
ind ica ting  th a t  g o v e rn m e n ta l im m u­
nity w ould  a p p ly  w h e re  th e  zoo  was 
m ain ta ined  by th e  c ity  u n d e r  a  legisla­
tive ch arte r .

S ee  a lso  S m ith  v B irm ingham  
(I9 6 0 ) 207 Ala 6 8 1 , 121 So 2d  867, 
su p ra  S 3[a], h o ld in g  gov ern m en ta l 
im m unity  ap p licab le .

See the caveat, |  3(a) supra, as to the doubtful status as authority o f cases on the
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§ 4 . A bsolute liability for w ild aai- 
mal injury; nuisance

[a] N o  absolute liability
In  a n u m b e r  o f  ju r is d ic t io n s ,  k e e p ­

e rs  o r  h a rb o re rs  o f  wild an im als  a re  
h e ld  a b so lu te ly  lia b le  fo r  in ju ry  
c a u se d  by  th e  a n im a ls . T h is  is s o m e ­
tim e s  b a se d  u p o n  th e  g ro u n d  th a t th e  
k e e p in g  o f  such  an im a ls  a m o u n ts  to  
m a in te n a n c e  o f  a  n u is a n c e ."  T h is  ru le  
h a s  o f ten  b e e n  ad v an c ed  as a  basis 
f o r  liab ility  in cases in v o lv in g  in ju ry  
c a u se d  b y  z o o  an im a ls .

In  sev e ra l cases th e  c o u rts  h av e  
r e fu s e d  to  im p o se  a b so lu te  liab ility  
f o r  a n im a l-c au sed  in ju rie s  u p o n  g o v ­
e rn m e n ta l  a g en c ie s  m ain ta in g  zoos.“  

T h e  a rg u m e n t th a t  m a in te n a n c e  o f  
a  cag ed  p o la r  b e a r  gave  rise  to  a 
n u isa n c e  p e r  se  a s  to  w hich a b so lu te  
liab ility  sh o u ld  b e  im p o se d  was r e ­
je c te d  in  M cK inney  v S a n  F rancisco  
(19 5 2 ) 109 C rI A p p  2 d  8 4 4 , 241 P 2 d  
1060 , o n  e v id e n c e  th a t th e  b e a r was 
p ro p e r ly  cag ed  a n d  th a t  th e  in ju ry  
o c c u rre d  w hen  p la in tif f  s tra in e d  
a g a in s t th e  b a r r ie r  a n d  b ro u g h t his 
h a n d  c lo se  to  th e  b e a r 's  m o u th  in  
try in g  to  fe ed  it su g a r.

T h e  ru le  th a t  o n e  w h o  h a rb o rs  a 
w ild  an im a l is a b so lu te ly  liab le  fo r  
in ju rie s  cau sed  by  th e  an im al was 
h e ld  in  D e n v e r v K e n n ed y  (1970) 29  
C o lo  A p p  15, 4 7 6  P 2 d  7 6 2 , la te r  a p p  
31 C o lo  A p p  5 6 1 , 5 0 6  P 2 d  764, in fra  
§ 6 [a], n o t  to  b e  a p p licab le  to  th e  
m a in te n a n c e  o f  w ild an im als  in a  p u b ­
lic  zoo , th e  c o u r t say ing  th a t th e  r a ­
t io n a le  fo r  th a t ru le  was th a t th e  
k e ep in g  o f  th e  an im a l is a n  u n re a so n ­
a b le  act d o n e  in  d e fian ce  o f  th e  safety  
a n d  d e s ire s  o f  so c ie ty , a n d  th a t th is

19. See 4 Am J u r  2d. Animals § 80.

20. T h e  Restatement (Second) o f  T orts 
4 517 lakes the view that rules as to strict 
liability for dangerous animals do  not 
apply where the  possession o f the animal

re a so n in g  d id  n o t a p p ly  to  a  m un ic i­
pal z o o  m a in ta in e d  fo r  th e  ben efit o f  
th e  p u b lic  a n d  in  r e sp o n se  to  th e  
p u b lic 's  o b v io u s  d e s ire s . T h e  c o u rt 
a cc o rd in g ly  h e ld  th a t  in  o r d e r  to  r e ­
c o v e r  fo r  in ju rie s  to  a five-year-o ld  
g irl b itte n  b y  a zo o  z eb ra , n eg lig en ce  
m u s t b e  sh o w n . T h e  fu r th e r  basis o f  
th e  w ild an im a l ru le  th a t o n e  w ho 
e x p o se s  th e  pub lic  to  th e  risk o f  a 
very  d a n g e ro u s  th in g  is ab so lu te ly  
re sp o n s ib le  fo r  re su ltin g  in ju ries was 
a lso  h e ld  in ap p lica b le , th e  co u rt say ­
in g  th a t in  th e  c o n tex t o f  to d ay 's  
so c ie ty  a n d  p re se n t  zoo log ical te c h ­
n iq u es , it w ou ld  b e  u n rea lis tic  to  h o ld  
th a t  o p e ra t io n  o f  a m unic ipal zoo  
e x p o se s  th e  p ub lic  to  in o rd in a te  risk.

A co m p la in t a lleg in g  th a t d e fe n ­
d a n t ,  s u p e r in te n d e n t  o f  th e  N ational 
Z o o lo g ica l Park, w as a k e e p e r  o f  a  
w ild w o lf w hich e sc ap e d  fro m  his c u s ­
to d y  a n d  se rio u sly  in ju re d  plaintiff, 
w as h e ld  sub jec t to  d e m u r re r  in J a c k ­
s o n  v B ak er (1904) 24 A p p  DC 100. 
N o tin g  th e  ab sen ce  o f  an y  a lleg a tio n  
o f  n e g lig e n c e  o n  d e fe n d a n t 's  p a rt, th e  
c o u r t  re fe r re d  to  th e  ru le  th a t k eep ers  
o f  a  wild an im al a r e  o rd in a rily  liab le  
fo r  in ju r ie s  in flic ted  by it, even  in th e  
a b se n c e  o f  fault, b u t  n o te d  that th e  
N a tio n a l Z oo log ical Park had  b e en  
e s ta b lish e d  by C o n g re ss  a n d  it was 
th e  d u ty  o f  th e  d e fe n d a n t to  rece ive  
a n d  c a re  fo r  su ch  an im als as w ere  
s e n t  to  h im  by th e  p ro p e rly  c o n sti­
t u te d  a u th o rity . T h e  c o u rt said that 
th e  o rd in a ry  ru le  o f  a b so lu te  liability 
was n o t ap p licab le  w here  th e  k eep in g  
o f  th e  an im a l was n o t o n ly  lawful b u i
o b lig a to ry .

In  G ro v e r  v M a n h a ttan  (1967) 198

is pursuant to a duty imposed upon the

fiossessor as a public officer or emplovec. 
n a caveat the Institute expresses no 

opinion as to the situation where posses­
sion is not required but merely authorized 
o r sanctioned by legislation.
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in  3 0 7 , 424  P 2 d  256 , an  a c tio n  fo r 
u r ic s  to  a  c h ild  b itte n  by a  coy o te  
n n in g  lo o se  in  a p a r t  o f  th e  zoo 
•q u en ted  by visitors, th e  c o u r t  re- 
:ted  th e  a rg u m e n t th a t th e  facts 
o w ed  a n u isan ce  to w hich th e  doc- 
nc  o f  m u n ic ip a l im m unity  d id  no t 
ply, h o ld in g  th a t since only a n  iso- 
t e d ,  t e m p o r a r y  c o n d i t i o n  w as 
ow n , n o  n u isa n ce  was invo lved . 
H o ld in g  th a t since d e fen d a n t m ain- 
n e d  th e  z o o  and  th e  cag ed  b e a r 

e re in  u n d e r  leg isla tive  a u th o rity  for 
iblic e d u c a tio n a l an d  e n te r ta in m e n t 
trp o se s , it co u ld  n o t be c h a rg e d  
th  a  n u isa n ce  in keep in g  a wild 
im al, th e  c o u r t in G uzzi v New 
>rk Z o o lo g ica l Soc. (1920) 192 A pp 
v 2 6 3 , 182 N Y S 257 , alfd  2 3 3  NY 
1, 135 NE 8 9 7 , h e ld  th a t h e r  com - 

a in t w as p ro p e rly  d ism issed  s ince  
e re  w as n o  claim  th a t d e fe n d a n t 
d  b e e n  n e g lig e n t.’1 

*
A b so lu te  liab ility  has b e en  h e ld  n o t 

ap p ly  in  a n  action  by a  zo o  em - 
ovec.
In s tru c tio n s  allow ing recovery  on  
e  th e o ry  o f  a b so lu te  liability in  an 
tio n  by  a  z o o  em ployee  w ho  h a d  
en  m au le d  by  lions w hile c le an in g  
e ir  cages w ere  held  erTor in O k la - 
•ma C ity  v H u d so n  (1965, O k la )
»5 P 2 d  178, th e  co u rt say ing  th a t 
e  d o c tr in e  h a d  no ap p lica tio n  to  a 
se  w h e re  th e  p la in tiff was d t f e n -  
in t's  e m p lo y e e  ra th e r th an  a m em - 
•r o f  t h e  p u b lic .

| A bsolute liability im posed  
A n u m b e r  o f  cases seem  to  h av e  
Id th a t  th e  ru le  i...p o s in g  a b so lu te  
bilily  u p o n  th e  k eep e r o f  w ild an i-

21. See. however, Hyde v Utica (1940)
9 App Div 477. 1057. 20 NYS2d 335.
Ira 1 4 (b l, indicating that absolute liabil-

would be imposed where the zoo was 
'i kept under charter.

22. T h e  courts in several o f  the cases so

m als ap p lies  t o  a  g o v e rn m en ta l 
agency  m a in ta in in g  a z o o .“

T h e  ru le  m ak in g  it th e  du ty  o f  a 
city  to  exerc ise  re a so n a b le  ca re  to 
m ake  its parks re a so n a b ly  safe p laces 
fo r  v isitors and  m ak in g  th e  city liable 
fo r  neg lig en ce  is th e  b e t te r  ru le, and 
it w ould n o t be  w ise  to  perm it a  city 
to  fill its parks w ith  'd a n g e ro u s  an i­
m als w ithout m ak in g  *it sub ject to  a 
h ig h  d e g re e  o f  c a re , i f  n o t ab so lu te  
liability , in  k e ep in g  th em  safely co n ­
fined . sa id  th e  c o u r t  in  B yrnes v Ja c k ­
so n  (1925) 140 M iss 6 5 6 . 105 So 
8 6 1 . 42  ALR 254 .

A nd se e  D y m es v Ja c k so n  (1925) 
140 Miss 656 . 105 S o  8 6 1 . 4 2  ALR 
254 . w h ere  the  c o u r t  re fe r re d  to  the  
s tr ic i d u ty  o f  k e e p in g  w ild anim als 
safely  co n fin ed  a n d  sa id  th a t a city 
m ain ta in in g  a z o o  w o u ld  be  h e ld  to 
th a t  s tric t duty , b u t  a lso  said  th a t it 
w as th e  c ity ’s d u ty  to  e x e rc ise  re a so n ­
a b le  c a re  and  th a t  it w as n eg lig en t 
u n d e r  th e  facts a lle g e d  in  the  co m ­
p la in t.

A b so lu te  liab ility  fo r  k eep ing  o f  
c ag ed  b e a rs  was a ls o  a lle g e d  in W illis 
v D ep artm en t o f  C o n se rv a tio n  Sc E co­
n o m ic  D e v e lo p m en t (1970) 55 NJ 
5 3 4 , 264  A 2d 34 , w h e re  a  ch ild 's  arm  
w as taken off as s h e  a tte m p te d  to  feed 
cag ed  b ears . T h e  c o u r t,  abo lish ing  
s ta te  to r t  im m u n ity , reco g n ized  a 
cau se  o f  action .

In  H y d e  v U tica  (1 9 4 0 ) 259 A pp 
D iv 477, 1057, 2 0  N Y S 2 d  335. w here 
a  ch ild  a t  the  z o o  was b itte n  by a 
c ag e d  b e a r  w hich  h e  a tte m p te d  to  
fe ed , a lth o u g h  th e  c o m p la in t ch arg ed  
o n ly  n eg lig en ce  a n d  n o t th a t the  h a r­
b o rin g  o f  th e  b e a r  c o n s titu te d  a nu i-

holding have also used  language indicat­
ing reliance upon negligence theories, or 
indicated (hat contributory  negligence 
might have been considered, so that (here 
may be some question as to  how "abso­
lu te"  the liability im posed actually was.
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sance, th e  c o u r t n o te d  th a t  th e  ru le  in 
New Y ork  is th a t  o n e  w ho k e ep s  wild 
an im als on  h is p re m ise s  m ust s e e  to  it 
a t his p e ril th a t  they  d o  no  in ju ry  to  
o th e rs . W hile  th e  ru le  is d iffe ren t 
w here  wild an im als  a r e  kep t fo r  the  
e d u ca tio n  a n d  e n te r ta in m e n t o f  the 
pub lic  by  an  in s titu tio n  w hich h o ld s  a 
c h a r te r  from  th e  leg is la tu re  fo r  that 
p u rp o se , sa id  th e  c o u r t ,  th e  d e fen ­
d a n t c ity  had  n o  such  c h a r te r  a n d  the  
m ain ten a n ce  o f  th e  z o o  was p u re ly  a 
p riv a te  u n d e rta k in g  s o  th a t th e  o rd i­
nary  ru le  a p p lie d  to  it.”

In  M olo n ey  v C o lu m b u s (1965) 2 
O h io  S t 2 d  2 1 3 , 31 O h io  O p s  2d  
4 4 7 , 2 0 8  N E 2 d  141, a lle g a tio n s  th a t 
d e fe n d a n t m a in ta in e d  wild an im a ls  in 
its zo o . th e  g u a n ac o  w hich  b it p la in tiff 
was p a r t  o f  a  b a rn y ard  ex h ib it e n ­
c lo sed  in a  fe n ce  w ith  larg e  o p en in g s , 
th e re  was n o th in g  'o  keep  p a tro n s 
from  fe ed in g  th e  an im als , a n d  p lain ­
tiff w as b itte n  w hile a tte m p tin g  to do  
so  w ere  he ld  to  be  suffic ien t to  sta te  a 
cau se  o f  a c tio n  fo r  a b so lu te  liability 
o r  n u isan ce .

In  T o n k aw a  v D an ielso n  (1933) 166 
O ld a  241, 2 7  P2d  348, affirm ing 
ju d g m e n t  fo r  a  child  w ho was in ju red  
by d e fe n d a n t 's  b e a r , a lth o u g h  th e  
c o u rt sp o k e  o f  th e  d o c tr in e  o f  ab so ­
lu te  liab ility , it also sa id  th a t th e  q u e s­
tio n  o f  d e fe n d a n t's  e x e rc ise  o f  p ro p e r  
ca re  a n d  .a u t io n  h a d  p ro p e rly  b een  
su b m itte d  to  th e  ju ry .

In  th e  la te r  c ase  o f  M angum  v 
B row nlee  (1938) 181 O k la  515, 7 5  
P 2 d  174, th e  c o u rt sa id  th a t th e  d o c ­
tr in e  o f  a b so lu te  liability  h a d  b een  
e s tab lish e d  by th e  T o m k aw a  C ase , 
su p ra .  T h e  c o u rt h e ld  th a t th e  d o c ­
tr in e  o f  a b so lu te  liability  fo r  in ju ry  
c au sed  by w ild  a n im a ls  was ap p licab le  
in  a n  a c tio n  ag a in s t a  city  fo r  in ju ry
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fro m  its  c ag e , b u t  a p p a re n tly  a ssu m e d  
a lso  th a t  c o n tr ib u to ry  n eg lig e n ce  
w ou ld  h a v e  b e e n  a  d e fen se .

A nd in  O k la h o m a  C ity  v H u d so n  
(1965 , O k la )  4 0 5  P2d 178. a lth o u g h  
h o ld in g  th e  d< r't ie  o f  a b so lu te  lia­
bility  in ap p lican . in a case  involv ing  
in ju ry  to  a  zo r .-mployee. th e  court 
a p p a re n tly  assu  t ie d  th a t it w ould  
have a p p lie d  b u t  fo r th e  em p lo y m en t 
re la tio n sh ip .

In F t. W o rth  v W iggins (1928. T ex  
C om  A p p ) 5  S W 2 d  7 6 1 , the  court 
in d ic a te d , as o n e  o f  th e  g ro u n d s  up o n  
which a city c o u ld  be  h e ld  lia b le  fo r 
in ju ry  by  a  c ag e d  b e a r w hich reach ed  
th ro u g h  h o les  in  th e  cag e  a n d  seized  
a c h ild  o n  th e  ad jacen t walk, (hat 
k e ep in g  (he  b e a r  u n d e r  such c ircu m ­
stan ces a m o u n te d  to a n u isan ce  for 
which a  city w o u ld  be  liab le  e v en  if  it 
w ere a c tin g  in a  g o v e rn m en ta l cap ac ­
ity in m a in ta in in g  the  zoo .

§ 5. I n ju r y  c a u s e d  by e sc a p e d  a n im a l 
In  so m e  cases w h e re  in ju ry  to  a 

v is ito r a t  a z o o  was caused  by an 
e sc ap e d  an im al, (he c o u rts  hav e  in d i­
cated  th a t th e  g o v e rn m en ta l agency 
o p e ra t in g  th e  zo o  c o u ld  be h e ld  lia­
ble.

W h e re  an e le p h an t b e in g  u se d  to  
give z o o  p a tro n s , fo r a  fee, r id e s  on  
th e  z o o  g ro u n d s  e scap ed  fro m  th e  
c o n tro l o f  its k e ep e r a n d , in a tte m p t­
ing to  re tu rn  to  its e le p h a n t h o u se , 
sc ra p e d  th e  h o w d ah  w hich c a rried  th e  
p a sse n g e rs  f ro m  its back, in ju rin g  
th em , a n d  th e re  was ev idence  th a t th e  
k e e p e r  in c h a rg e  o f  th e  e lep h an t a t 
th e  tim e  h ad  little  e x p e rien c e  with 
such  an im als a n d  was unab le  to  c o n ­
tro l it w hen it s ta r te d  to  escape , it was 
h e ld  in  N ew m an v C lev e lan d  M useum  
o f  N a tu ra l H is to ry  (1944) 143 O h io

23. See Guzzi v New York Zoological 
Soc. (1920) 192 App Div 263. 182 NYS 
257. affd 233 NY 511, 135 NE 897, refus­

ing to find absolute liability where the zoo 
was kept under legislative charter.
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S t 369 , 2 8  O h io  O p s 3 2 1 , 56  N E2d 
5 7 5 , th a t  th e  tria l c o u r t  p ro p e rly  
fo u n d  th a t  th e  d e fe n d a n t was n e g li­
g e n t in  se lec tin g  th e  a g e n ts  an d  se r­
v an ts to  have c h a rg e  o f  th e  e lep h an t 
in  that th ey  w ere  n o t t r a in e d  o r  q u a li­
fied  to  c o n tro l th e  e le p h a n t  n o r  to 
d e a l w ith  it i f  it b e c a m e  nervous, 
ex c ited , o r  u n c o n tro llab le .

W h ere  a  b e a r  h a d  e sc a p e d  fro m  its 
p i t ,  th e  on ly  e n try  to  w hich was 
th ro u g h  th e  n ea rb y  sw im m in g  p o o l 
b a th h o u s e , a n d  a v is ito r to  th e  zoo 
w h o  c a p tu re d  th e  b e a r w as lead in g  it 
b ack  th ro u g h  th e  b a th h o u s e  w hen  it 
a tta ck ed  p lain tiff, a  p a tr o n  o f  th e  
sw im m in g  p o o l, it was h e ld  in M an- 
g u m  v B ro w n lee  (1938) 181 O kJa 
5 1 5 , 75 P 2 d  174, that ju d g m e n t  was 
p ro p e rly  fo u n d  fo r  p lain tiff. S ta tin g  
th a t  th e  o w n e r  o r  k e e p e r  o f  a  d a n g e r­
o u s  an im al su c h  as a b e a r  is an  in ­
s u r e r  ag a in s t in ju ry  cau sed  by it, th e  
c o u r t  re je c te d  th e  c o n te n tio n  th a t th e  
a c t  o f  th e  th ird  p a rty  in  lea d in g  ( h e . 
b e a r  in to  th e  b a th h o u se  w as an  in te r ­
v e n in g  a c t  fo r  w hich d e fe n d a n t  was 
n o t  re sp o n s ib le , s ince  th a t  act was 
o n e  w hich th e  c ity  had  a  d u ty  to  
p e rfo rm . T h e re  was h e ld  to  b e  n o  
ev id en ce  o f  co n trib u to ry  n eg lig e n ce .

B ut it h a s  b e e n  he ld  th a t  a zoo  
em p lo y ee  in ju re d  by  an  e sc ap in g  a n i­
m al c a n n o t re co v e r  a b s e n t  n e g li­
g en ce .

P la in tiff in  O k lah o m a C ity  v H u d ­
s o n  (1965 , O k la ) 4 0 5  P 2 d  178, was 
a n  em p lo y ee  e n g a g e d  in  c le an in g  a 
l io n  pit w h o  was a ttack ed  b y  th e  lions 
w h e n  they  e scap ed  from  a n  ad jacen t 
r e s tra in in g  cage. I t  was h e ld  e r ro r  to  
su b m it th e  case  o n  th e  d o c tr in e  o f  
a b so lu te  liab ility  o f  o n e  h a rb o r in g  a 
w ild  an im al. T h e  c o u r t  n o te d  th a t th e  
c o m p la in t a lleg ed  n e g lig e n ce  in fail­
in g  to  p ro v id e  p r o p e r  locks o n  th e  
c a g e  d o o r, b u t  a lso  n o te d  th a t,  from  
p la in tif fs  te s tim o n y , th e re  w as so m e 
MO

d o u b t  w h e th e r  h e  h a d  p ro p e rly  
la tc h ed  th e  d o o r .

♦

In  a few  cases involving e scap in g  
z o o  a n im a ls , reco v e ry  *ias b een  d e ­
n ie d  b e c a u se  o f  g o v e rn m en ta l to r t  
im m u n ity .

S e e  S m ith  v B irm in g h am  (1960) 
2 7 0  A la 6 8 1 , 121 So 2 d  867 (d e e r  
b e in g  tra n s p o r te d  by city  em p lo y ees 
to  a  zoo e sc a p e d );  a n d  G ro v e r v M an ­
h a tta n  (1 9 6 7 ) 198 Kan 3 0 7 , 424 P 2 d  
2 5 6  (ch ild  a t th e  zoo b itte n  by  a 
c o y o te  w h ich  h ad  e scap ed ) b o th  su ) a 
§3 [b ).

§ 6. Injury by caged  or restrained  
anim al 

[a] R ecovery justified
In  sev e ra l cases w h ere  a zoo v is ito r  

was in ju re d  by a cag ed  o r  o th e rw ise  
re s tra in e d  a n im a l, th e  c o u rts  h av e  
in d ic a te d  th a t  re co v e ry  w ou ld  be j u s ­
tified , u su a lly  u n d e r  c ircu m stan ces in ­
d ica tin g  th a t  th e  d e fe n d a n t cou ld  b e  
fo u n d  g u ilty  o f  n e g lig en ce .

R eco v ery  c o u ld  b e  had fo r  in ju ries  
su ffe red  b y  a  five-year-o ld  g irl w h en  
h e r  h a n d  w as b itte n  by a  z e b ra  a t th e  
d e fe n d a n t 's  z o o  o n ly  on a sh ow ing  o f  
n e g lig e n ce , sa id  th e  co u rt in D enver v 
K e n n ed y  (1 9 7 0 ) 2 9  C o lo  A p p  15, 4 7 6  
P 2 d  762 , la te r  a p p  31 C olo  A pp  5 6 1 , 
5 0 6  P2d 7 6 4 , h o ld in g  fu r th e r  th a t in 
v iew  o f  h e r  ag e, th e  child  cou ld  n o t  
hav e  b een  g u ilty  o f  co n trib u to ry  n e g ­
lig e n c e  a n d  was n o t  b a rre d  by any  
n e g lig e n ce  o f  h e r  p a ren ts . O n  la te r  
a p p e a l,  in K e n n e d y  v D en v er (1972)
31 C o lo  A p p  5 61 , 506  P2d  764, it 
was h e ld  e r r o r  fo r th e  tria l co u rt to  
ru le  th a t n o  p r im a  facie case  o f  n e g li­
g e n c e  had  b e e n  sh o w n , w h e re  th e re  
was te s tim o n y  th a t th e  zeb ras w ere  
k e p t in a p i t  w ith a low  re ta in in g  wall 
so  c o n s tru c te d  th a t  c h ild ren  cou ld  
re ac h  o v e r  th e  wall a n d  feed  th e  z e ­
b ra s  d irec tly , han d  to  m o u th ; o th e r  
c h ild re n  w e re  fe ed in g  the  an im als as 
p la in tif f  a p p ro a c h e d , a n d  p la in tiff  was
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ab le  to  d o  so  b y  ly ing  o n  th e  wall 
w ith h e r  m o th e r  h o ld in g  h e r  skirt; 
an d  a irebra g r ip p e d  o n e  o f  h e r  fin­
gers in  its te e th  and  b i t  it o ff w hen 
th e  m o th e r  a tte m p te d  to  f re e  he r. 
T h e re  w as fu r th e r  e x p e r t  te s tim o n y  
that z eb ra s  a r e  wild a n d  d a n g e ro u s  
an im als , th e ir  p ro p e n s ity  to  d o  harm  
is g re a te r  in captiv ity , a n d  they  n e v e r 
sh o u ld  b e  a llo w ed  to  c o m e  in co n tac t 
with u n tra in e d  p e rso n s .

O n  e v id e n ce  th a t (1) a ch im p an zee  
was h o u se d  in  a  cage c o n s tru c te d  fo r 
a  lion  fro m  w hich  h e  c o u ld  re ac h  ou t 
fo r  a d is ta n c e  o f  from  two a n d  one- 
h a lf  tO' th re e  fe e t, (2) th e  an im al had 
a few weeks b e fo re  b itte n  o f f  the  
th u m b  o f  an  em p lo y ee  w ho w as feed ­
in g  h im  an d  h a d  g o tte n  ex c ited  and  
e n ra g e d  on  o th e r  occasions w h en  h e  
was te a se d , a n d  (3) m em b e rs  o f  th e  
p u b lic  fre q u e n tly  c lim b ed  th e  p ro te c ­
tive fe n c e  a n d  w ent to  th e  cag es and 
fed h im , it was h e ld  in  B row n v A lex­
a n d ria  (19 6 9 , L a  A p p ) 225 S o  2d  
157, m o d  (La A pp) 2 2 6  So 2 d  600, 
ap p lica tio n  d e n  254 La 844 , 2 2 7  So 
2d  5 9 1 , th a t th e  d e fe n d a n t was p ro p ­
erly h e ld  lia b le  fo r in ju rie s  to  a  boy 
w ho a p p ro a c h e d  th e  cag e  to fe ed  the  
an im al a n d  was b itten . T h e  c o u r t  said 
th a t th e  city was n e g lig en t in  fa iling  
to  p ro v id e  w ire  m esh o n  th e  s id e s  o f  
th e  c a g e  an d  in failing to  p ro v id e  a 
fence ’ /h ich  w ou ld  effectively re s tra in  
th e  p u b lic  fro m  ap p ro ac h in g  th e  cage. 
T h e  b o y 's  fa th e r  was h e ld  n o t  neg li­
g e n t in le av in g  his 9 -y ear-o ld  so n  a t 
th e  p a rk , a n d  th e  boy was h e ld  no t 
c o n m b u io r ily  n e g lig en t in c lim b ing  
o v e r th e  fence .

O n  a lle g a tio n s  th a t p la in tiff, who 
was a ttack ed  by a wild bear, c am e  to 
d e fe n d a n t’s zo o  a n d  a tte m p te d  to  
feed  th e  b e a r  which h a d  b e e n  re ­
m o v ed  from  its  cage a n d  ch a in ed  to  a 
stake o r  tree  by  a 6 -to -1 0  fo o t chain , 
an d  th a t a lth o u g h  the  d e fe n d a n t knew  
o f  th e  b e a r 's  d a n g e ro u s  p ro p e n s itie s

th e re  w e re  no w arn in g  s ig n s o r b a r r i ­
e r s  to  p ro tec t v isito rs to  th e  z o o , it 
was h e ld  in B y m es v Ja c k so n  (1 9 2 5 ) 
140 M iss  656 , 105 So 8 6 1 . 42  A L R  
2 5 4 , th a t it was e r ro r  to  su s ta in  th e  
d e fe n d a n t 's  d e m u rre r , w hich was 
b a se d  o n  th e  c la im  th a t th e  c ity  w as 
a c tin g  in  its g o v e rn m en ta l cap acity  in 
c o n d u c tin g  th e  zoo . N o tin g  th e  g e n ­
e ra l ru le  im p o sin g  a b so lu te  liab ility  
u p o n  k e ep e rs  o f  d a n g e ro u s  an im a ls , 
th e  c o u r t  :a id  th a t w h ile  th e  city 
m ig h t b e  m ain ta in in g  th e  zoo fo r  e d ­
u c a tio n a l p u rp o se s , it w as u n d e r  n o  
m a n d a te  io  keep  th e  zoo ; th a t w h e n  it 
u n d e r to o k  to d o  so , it w o u ld  b e  h e ld  
to  th e  s tric t d u ty  o f  k e e p in g  th e  a n i ­
m als  safely ; an d  th a t it w as n e g lig e n ce  
to  k eep  th e  zoo  in th e  m a n n e r  d e ­
sc rib ed .

In  W illis v D e p a rtm e n t o f  C o n s e r ­
v a tio n  & E co n o m ic  D e v e lo p m en t 
(1970) 55  N J 5 3 4 , 264 A 2 d  34. w h e re  
th e  d o c tr in e  o f  s ta te  im m u n ity  fro m  
to r t  liab ility  w as a b o lish e d  fo r  New 
Je rse y , th e  co m p la in t a lle g ed  th a t  the  
a rm  o f  a th ree -y ea r o ld  child  was 
trau m atica lly  a m p u ta te d  w hen  s h e  a t­
te m p te d  to feed  su g a r  to  a cag ed  b e a r  
a t a s ta te  rec rea tio n a l facility. L iability  
was a lle g ed  b o th  o n  th e  th e o ry  o f  
a b so lu te  liab ility  and n e g l i g e n t  >n 
failing  to  m ain ta in  su ita b le  sc ree n s  
a n d  b a rr ie rs  a ro u n d  th e  cage.

O n  ev id en ce  th a t th e  seven-year- 
o ld  p la in t if f  a t a  city z o o , a tte m p te d  
to  feed  a caged  b e a r  w ith  g rass and , 
w hile h is h a n d  was tw o  to  th re e  
in ch es fro m  th e  cage, th e  b ea r th ru s t 
h is n o se  th ro u g h  a h o le  in th e  cage 
a n d  b it th e  p la in tif fs  f in g er, a n d  that 
th e re  was n o  fen ce  o r  g u a rd  rail 
a ro u n d  th e  cage , no  s ig n  or w arn in g  
n o tify in g  v isito rs o f  th e  d a n g e r  o f  
a p p ro a c h in g  th e  cag e , a n d  tw o  o r  
th re e  sp e c ta to rs  w ere  feed in g  h im  at 
m e  tim e  p la in tif f  a p p ro a c h e d , no  
k e e p e r  o r  g u a rd  b e in g  p re se n t,  the
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c o u rt in H y d e  v U tica  (1940) 2 5 9  A pp  
Div 4 7 7 , 2 0  N Y S 2d  335 . h e ld  that it 
was e r ro r  to  e n te r  a  n o n su it a t th e  
c lo se  o f  p la in t if fs  case , s in ce  th e  d e ­
fe n d a n t c o u ld  have b e en  fo u n d  to be  
n e g lig e n t a n d  th e  p la in tiff  n o t  to  have 
b e e n  c o n tr ib u to r ily  n e g lig e n t u n d e r  
th e  c ircu m stan ces .

A lleg a tio n s  th a t d e fe n d a n t city 
m a in ta in ed  a  la rg e  co llec tio n  o f  a n i­
m als o n  e x h ib it  in  its zoo, th e  anim al 
w hich  bit p la in tif f  was en c lo se d  by a 
w ire  fence h av in g  large  o p e n in g s , 
m em b e rs  o f  th e  p u b lic  w ere  p e rm it­
ted  to  feed  th e  an im als , a n d  th e re  
w e re  n o  g u a rd s  o r  s ig n s  to  k e e p  th em  
fro m  d o in g  so  w ere  h e ld  in M oloney  
v C o lu m b u s  (1965) 2  O h io  S t 2 d  213, 
31 O h io  O p s  2 d  4 4 7 , 208 N E 2 d  141. 
to  sh o w  a c au se  o f  action  e i th e r  o n  
th e  th eo ry  o f  a b so lu te  liab ility  fo r  
in ju r ie s  in flic ted  by wild an im als , o r  
o n  th e  th e o r ie s  o f  n e g lig e n ce  o r  n u i­
san ce . T h e  a b se n c e  o f  specific  a llega­
tio n s  th a t d e fe n d a n t  knew o r  sh o u ld  
have know n th a t th e  p u b lic  w ould  
feed  th e  a n im a l, th a t  it was d a n g e r­
o u s , o r  th a t fe ed in g  it was h a za rd o u s  
w ere  sa id  to  b e  im m ateria l, s in c e  d e ­
fe n d a n t, in m a in ta in in g  the  w ild an i­
m al, was p re su m e d  to  know  its vi­
c io u s n a tu re .

In  T o n k aw a  v D an ielson  (1 9 3 3 ) 166 
O k la  241 . 2 7  P2d 348 , it a p p e a re d  
th a t  d e fe n d a n t  city ow ned  a  y oung  
grizzly  b e a r  w hich w as kep t c a g e d  o n  
a v acan t lo t in  th e  b u sin ess  se c tio n  o f  
th e  tow n. T h e  14-year-o ld  p la in tif f  
p lay in g  n e a r  th e  b e a r 's  cage , was in ­
ju r e d  w hen th e  b e a r  re ac h ed  th ro u g h  
th e  b a rs a n d  se ized  he r fo o t. T h e  
d e fe n se  was (h a t th e  an im al was n o t  
v icious, h a v in g  b e e n  in cap tiv ity  since 
very y oung , a n d  th a t  p la in tif f  was 
ro n tr ib u to r i ly  n eg lig en t. A ffirm ing 
ju d g m e n t  fo r  p lain tiff, the  c o u r t  sa id  
(h a t th e  city  w as c h a rg e d  w ith  g en era l 
k n o w led g e  th a t  a b e a r  by n a tu r e  is a  
d a n g e ro u s  a n d  v icious a n im a l, a n d  
842

that c h ild re n  w ould  be  a ttrac ted  to  
the  vicinity  o f  th e  c ag e , a n d  th a t the  
q u e s tio n  w h e th e r  it w as n eg lig en t u n ­
d e r th e  c irc u m s tan c es  had  p ro p e rly  
been  su b m itte d  to  th e  ju ry  as h ad  th e  
issue o f  p la in tifT s c o n tr ib u to ry  neg li­
gen ce .

[b] R e c o v e ry  d e n ie d
In so m e  c ases  o f  in ju ry  to  a zoo 

visitor by a cag ed l o r  re s tra in ed  an i­
mal. th e  c o u r ts  hav e  in d ica ted  that 
th e re  co u ld  b e  no  recovery , o n  evi­
d en ce  sh o w in g  n o  n eg lig en ce  o n  d e ­
fe n d a n t 's  p a n  a n d  th a t  p la in tiff  had 
been  c o n tr ib u to r ily  n e g lig e n t o r  had  
assu m ed  th e  r isk  o f  in ju ry .

U p o n  e v id e n c e  th a t a p o la r  b e a r in 
d e fe n d a n t's  z o o  was k ep t in  a cage 
with b a rs  th re e  in ch es ap art, a four- 
foot fen ce  w as m a in ta in ed  th ree -fee t 
and  e le v en  in ch e s  o u ts id e  th e  cage, 
an d  a b o v e  th is  a t th e  sam e  d is tan ce  
w ere th re e  s tra n d s  o f  ga lvan ized  wire 
seven  in ch es a p a r t ,  a n d  th a t th e  b ear 
could  m ove his paw s sideways 
th ro u g h  th e  b a rs  to  less th a n  six 
inches o u ts id e  th e  c ag e  and  its claws 
w ere n o n re tra c t i le  so  th a t it c o u ld  no t 
use th em  to  d ra w  an y th in g  in to  the  
cage, th e  c o u r t  in  M cK inney v San 
F rancisco  (1 9 5 2 ) 109 C il  A pp  2d 
844, 241 P2d  1060, h e ld  th a t verdict 
was p ro p e rly  d ire c te d  aga in st p la in tiff 
who c la im ed  (h a t, in feed in g  su g a r  to 
the  b e a r , h e  lea n ed  o v e r  o n e  o f  the  
p ro tec tiv e  w ires w ith his r ig h t hand 
n e a r th e  cag e  an d  th e  b ear g rab b ed  
his a rm  w ith its paw  an d  sw ep t his 
h and  in to  its m o u th . S ta tin g  that it 
was d o u b tfu l w h e th e r  the  acciden t 
cou ld  h av e  h a p p e n e d  in th e  m an n e r 
d e sc rib e d  by p lain tifl i f  p la in tiff  did 
no t b r in g  his h a n d  w ith in  d irec t reach 
o f  th e  b e a r 's  m o u th , th e  c o u rt said 
that e v en  a cc ep tin g  p la in t if fs  version 
o f  th e  a cc id e n t, th e re  was no  liability 
in view  o f  a  s ta tu te  which waived 
im m unity  o n ly  as to  in ju ries from

9 2  ALRSd O p e r a t i o n  o f  Z o o — G o v e r n m e n t a l  L i a b i l i t y  § 7
92 ALRSd 832

d a n g e ro u s  o r  d e fec tiv e  c o n d itio n s  o f  
w hich  th e  c ity  o r  its a g e n ts  h ad  
k n o w led g e  o r  n o tic e  an d  fa iled  to  
tak e  re a so n a b le  s te p s  to  c o rre c t.  N o t­
in g  ev id en ce  th a t th e  b e a r h ad  b e e n  
k e p t in  th e  sa m e  c a g e  u n d e r  th e  sam e  
c o n d itio n  fo r six y ears, d u r in g  w hich 
th e  zoo h a d  b e e n  v isited  b y  an  a v e r­
a g e  o f  5 0 ,0 0 0  p e rso n s  a w eek  w ithou t 
in ju ry , a n d  th a t it was im p o ssib le  fo r  
a  p e rso n  n o t  s tra in in g  ag a in st th e  
fe n c e  to  re ac h  th e  d a n g e ro u s  z o n e , 
th e  c o u rt  sa id  th a t n o  in tru s io n  o f  
v is ito rs  in to  th e  d a n g e r  z o n e  was r e a ­
so n ab ly  to  b e  a n tic ip a te d  e v en  th o u g h  
th e  d e fe n d a n t p e rm it te d  v isito rs to  
fe ed  th e  b e a rs  by th ro w in g  food  in 
th e  d ire c tio n  o f  th e  cag e . M a in te ­
n a n c e  o f  th e  zoo  was h e ld  to  b e  a 
g o v e rn m e n ta l fu n c tio n  in view  o f  its 
in s tru c tio n a l a n d  re c re a tio n a l p u r ­
p o se . T h e  claim  fo r  reco v ery  on  th e  
b asis o f  a b so lu te  liab ility  fo r  m a in ­
ta in in g  a p u b lic  n u isa n ce  was a lso  
re je c te d , th e  c o u r t  n o tin g  th a t th e re  
w as no  a lle g a tio n  in  th e  c o m p la in t to  
s u p p o r t  su c h  a c la im  an d  say ing  th a t 
in  any e v e n t n o  p u b lic  n u isa n ce  was 
sh o w n  in view o f  th e  ca re fu l m a n n e r  
in  w hich th e  b e a r  was k e p t a n d  th e  
p u b l ' c se rv ice  w hich  th e  zo o  o ffered .

G uzzi v N ew  Y ork  Z oo log ical Soc. 
(1920) 192 A p p  Div 2 6 3 . IB2 NYS 
2 5 7 , affd 233  NY 5 11 , 135 NK 8 97 , 
w as an  a c tio n  fo r  in ju r ie s  to  a  13- 
y ear-o ld  g irl w ho , p lay in g  ball n e a r  a 
b e a r  c ag e  a t th e  d e fe n d a n t 's  zoo . 
c lim b ed  'h ro u g h  a fen ce  d e s ig n e d  to 
k eep  th e  p u b lic  away fro m  th e  cages 
a n d , in a tte m p tin g  to  re tr ie v e  th e  ball 
w hich h a d  ro lle d  u n d e r  th e  cage, 
b ro u g h t h e r  h e a d  n e a r  th e  c ag e  a n d  
was m au le d  by th e  b e a r . R ecovery  
w as so u g h t o n  th e  g ro u n d  th a t d e fe n ­
d a n t, in  h a rb o rin g  a w ild an im al, was 
m a in ta in in g  a n u isan ce , b u t th e  court 
r e je c te d  th is c la im  o n  th e  basis th a t 
d e fe n d a n t  was k e ep in g  th e  zoo u n d e r  
a  leg is la tiv e  c h a r te r  fo r  p u rp o se s  o f

p u b lic  e d u c a tio n  a n d  e n te r ta in m e n t. 
T h e  c o u r t fu r th e r  in d ic a te d  th a t th e re  
was n o th in g  to  show  th a t d e fe n d a n t 
was n e g lig e n t u n d e r  th e  facts a lleged  
a n d . w h ile  ex p ress ly  s ta tin g  th a t  it d id  
no t b a se  its d ec isio n  u p o n  th is  
g ro u n d , p o in te d  o u t th a t th e  e v id en ce  
sh o w ed  th a t  plaintifT  u n n ecessa rily  
a n d  v o lu n ta rily , w ith full k n o w led g e  
o f  th e  d a n g e r  to  h e r . p laced  h e rse lf  in 
a p o s it io n  w h e re  th e  b e a r  w as a b le  to  
re ac h  h e r .

A nd  see  H ib b a rd  v W ich ita  (1916) 
9 8  K a n  198, 159 P  3 9 9 , re v e rs in g  a 
ju d g m e n t  fo r  d am ag es  fo r a ch ild  
b i t te n  by  cag ed  co y o tes, th e  c o u rt 
h o ld in g  th a t  th e  city  was im m u n e  
fro m  to r t  liability  s in ce  a g o v e rn m e n ­
tal fu n c tio n  was involved .

♦

A ssu m p tio n  o f  risk  has b e en  h e ld  
to  b a r  reco v ery  by  a zoo em p lo y ee  
in ju re d , in  th e  c o u rse  o f  h is e m p lo y ­
m e n t,  by a  co nfined  an im al.

A zoo  em p lo y ee  w ho  was a ttack ed  
by  d e e r  w h en  h e  e n te re d  th e ir  e n c lo ­
s u re  in th e  c o u rse  o f  his d u tie s  was 
h e ld  in  B o rem an n  v M ilw aukee 
(1 8 9 6 ) 9 3  W is 5 2 2 . 67  N W  924 . n o t  
to  b e  e n tit le d  to  le c o v e r  against th e  
c ity , th e  c o u r t say ing  th a t in u n d e r ta k ­
in g  th e  e m p lo y m en t h e  was a ssu m ed  
to  h av e  know n n f  th e  po ss ib ly  d a n g e r ­
o u s  n a tu re  o f  th e  work a n d  to  hav e  
a ssu m e d  th e  risk th e re o f .

§ 7 . In ju ry  n o t  c a u s e d  by  a n im a l
In  th e  few cai.es w hich have  in ­

vo lved  cla im s o f  n eg lig e n ce  in c o n ­
n e c tio n  w ith in ju ries to  zoo  v isito rs 
o th e r  th a n  from  an im a ls , th e  c o u r ts  
h av e  in d ica ted  th a t recovery  m ig h t b e  
h a d  o n  facts sh o w in g  neg lig en ce .

A lleg a tio n s  th a t p lain tiff, a f te r  p u r ­
ch as in g  a n  ad m iss io n  ticket to  d e fe n ­
d a n t ’s m un ic ipal zoo , fell in a h o le  in 
th e  walkw ay m a in ta in ed  th e re in , was 
h e ld  in W alker v B irm ingham  (19 7 6 , 
A la) 3 4 2  S o  2d  321 , 92  ALRSd 8 2 7 ,

843
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92 ALRSd 807 § l[b ] [p. 808] 
A tto rneys a t law: fee collection practice as 

g ro u n d  fo r disciplinary action. 91 ALRSd 583.
( A tto rney 's failure to rep o rt prom ptly receipt 
( o f  m oney or property  belonging to client as

g ro u n d  fo r disciplinary action . 91 ALRSd 975.
( C o nduct o f  a ttorney in connection  with se t­

tlem ent o f  client's case as g round  for discipli­
nary  action . 92 ALR3d 288.

C onduct o f  attorney in capacity o f  execu tor 
o r  ad m in istra to r o f  deceden t's  estate  as g round 
fo r d isciplinary action. 92 ALRSd 655.

Failure to  pay creditors as affecting ap p li­
can t's  m o ral character fo r purposes o f adm is­
sion  to th e  bar. 4 ALR4th 436.

Falsehoods, m isrepresentations, im person­
ations, a n d  o th e r  irresponsib le conduct as b ea r­
ing  on  requ isite  good m oral character for a d ­
m ission to  bar. 30 ALR4th 1020.

Sexual m isconduct as g round  fo r disciplining 
a tto rn ey  o r  ju d g e . 43 ALR4th 1062.

D efending  lawyers in disciplinary proceed­
ings. 31 Am J u r  T r i a l s  63 3 .
VERALEX® : Cases and annotations referred  

to h e re in  can b e  fu rther researched th rough  
the  VERALEX electronic retrieval system 's 
two services. A uto-Cite®  and SHOW M E®. 
U se A uto-C ite to check citations for form , 
paralle l references, p rio r  and la te r history, 
and an n o ta tio n  references. Use SHOW ME to 
display th e  full text o f cases and annotations.
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9 2  A L R 3 d  8 2 2 - 8 2 6
C o n d u c t o f  attorney in conn»ction with se t­

tlem en t o f  client's case as g round  for discipli­
nary ac tion . 92 ALRSd 288.

D am ages recoverable fo r real-estate m ortga­
gee's refusal to discharge m ortgage o r give 
partial re lease  therefrom . 8 ALR4th 853.

U sury in  connection wish loan calling for 
variable in te res t rate. 18 ALR4th 1068.

Validity and  efTect o f  "w rap-around" m o rt­
gages w hereby purchaser . incorporates in to  
ag reed  paym ents to g ra n to r 'a tte r ’s obligation 
o n  initial m ortgage. 36 ALR4lh 144.

Validity and enforceability o f  due-on-salc 
reaJ-esr te  m ortgage provisions. 61 ALR4th 
1070.
VERALEX® : Cases and annotations referred 

to h e re in  can be fu rth er researched through 
the VERALEX electronic retrieval system ’s 
two services, A uto-C ite®  and SHOW M EN. 
Use A uto-C ite  to check citations for form , 
paralle l references, p r io r  and later history, 
and an n o ta tio n  references. Use SHOW M E to 
display the  full text o f  cases and annotations.

M ortgagee’s re linquishm ent o f  its right to 
exercise due-or.-sale c lause in exchange fo r 
increased in te rest rate , a lthough  it could  no t be 
excercised until p ro perty  was so ld  o r  conveyed, 
constitu ted  ad eq u a te  consideration  fo r m odifi­
cation o f  m o rtgage  agreem ent. F re ts  v C apito l 
Federal Sav & Loan Assoc. (1986) 238 K an 
614. 712 P2d 1270.

D efendant bank could n o t w ithhold its co n ­
sent to  sale o f  real p ro p erty  on  which it held  
m ortgage lien and  declare it d u e  unless p u r­
chaser ag reed  to  pay increased  ra te  o f  in te rest 
on unpaid  balance o f m ortgage, w here d e fe n ­
dant had agreed  that plain tiff w ould have right 
to sell p ro p erty  subject to m ortgage, u p o n  
condition  that defendan t approve o f  purchaser 
and d e fen d an t ag reed  th a t it w ould  no t u n re a ­
sonably w ithhold such approval, an d  w here  it 
appeared  that econom ic status o f  p ro p o sed  
p u rchaser was unobjectionable  to  bank and 
that bank w anted  increased in te res t ra te  solely 
to upgrade  in te res t to  cu rren t m ortgage  in te r­
est ra tes. Silver v R ochester Savings Bank 
(1980) 73 App Div 2d 81. 424 N Y S2d 945.

O ptional acceleration  clause in d eed  o f  tru st 
which cond itioned  approval o f  transfer by 
lender on  transferee 's  ag reem en t to  increase in 
interest rate , an d  which prov ided  fo r exercise 
o f  op tiona l acceleration clause if  transferee  did 
not ag ree  was no t inherently  evil, u n reaso n ­
able, o r  oppressive, and served valid business 
purpose , and  thus was valid an d  enforceable. 
Sonny A rnold, Inc. v Sentry  Sav. Asso. (1982, 
T ex) 633 SW 2d 811.

N either due-on-sale clause in m ortgage  no r 
m ortgagee 's  req u irem en t o f  increase  in in terest 
rate as condition  o f no t accelerating  under 
clause constitu ted  u n reasonab le  restra in t on 
alienation. Casey v Business M en 's Assur. Co. 
(1983, CA5 T ex ) 706 F2d 559 (applying Tex 
law).

Purchaser's  1979 agreem ent to  assum e pri­
mary personal liability fo r rem ain ing  principal 
balance o f  1975 purchase  m oney m ortgage at 
increased  in terest rate o f 12 Vi percen t per 
annum , which agreem ent relieved form er p ro p ­
erty ow ners o f  prim ary liability, acknow ledged 
existence o f due-on-salc clause in  original 1975 
m ortgage, an d  provided fo r m onthly  paym ents 
to m ortgagee-loan  association in lieu o f  exer­
cise o f  due-on-sale clause, did n o t violate Wis­
consin usury sta tu te  p roh ib iting  in te rest rate 
exceed ing  12 percen t p e r  a n n u m  w here  as­
sum ption  agreem ent involved “ fo rb earan ce '' by 
m ortgagee o f  enforcem ent o f  due-on-sale 
clause within m eaning o f 1978 sta tu te  except­
ing certain  loans o r forbearances in am o u n t o f  
$150,000 o r m ore  if  m ade a fte r May 26 . 1978: 
fu rther, due-on-sale clause perm itting  m ortga­
gee to  increase in terest ra te  in even t m ortgagor 
transfers p roperty  is no t inequitable. Weick-

hard t v W auw atosa Sav. & Loan Asso. (1981. 
A pp) 103 W ij 2d 608. 309 N W 2d 865.

9 2  A L R S d  8 3 2 - 8 4 4

92 A L R 3d 832 § l[b ] [p. 833]
Stale's liability fo r personal injuries from 

crim inal a ttack  in s ta te  park. 59  ALR4th 1236. 
VERALEX®: Cases and anno ta tions referied  

to herein can b e  fu rth er researched  through 
the VERALEX electronic retrieval system 's 
two services. A uto-C ite®  and SH O W M E® . 
Use A uto-C ite to  check citations for form , 
parallel re fe rences, p rio r and la te r  history, 
and anno ta tion  references. Use SHOW M E to 
display th e  full tex t o f cases and annotations.

^92 A LRSd 832 § 3[a] [p. 834]

Board o f  com m issioners o f  park  district 
which voluntarily  ow ns an d  operates zoological 
park  prim arily fo r benefit and  accom m odation 
o f  those citizens w ho m ig h t be in te rested  in 
that activity does so  in exercise o f  p roprietary  
function a n d  is answ erable fo r its to rtio u s con­
duct. Schcnkolewski v C leveland M etroparks 
Svstem (1981) 67 O h io  S t 2 d  31. 21 O hio  O ps 
Sd 19, 426 NE2d 784.

ALR Sd 832 § 3(b] [p. 836]

In view o f  facts that constitu tional, statutory, 
an d  city c h arte r provisions authorized  m ainte­
nance and  op eratio n  o f  zoo, so that city was 
engaged in governm ental function in  operating  
zoo. that ostrich  p it in zoological park  was not 
a building within build ing  exception o f  sta te 's 
governm ental to r t  liability act. and  that fees 
collected from  zoo only rep resen ted  portion  o f 
zoo 's o p e ra tin g  cost, so that zoological park 
was not o p e ra ted  prim arily for pecuniary profit 
and  thus was no t p roprie tary  in n a tu re , city was 
entitled to  governm ental imm unity in action 
arising o u t o f  fall o f  two-year-old boy into 
ostrich p it. O ’K eefe v D etroit (1985. ED Mich) 
616 F S u p p  162 (applying Mich law).

92  A L R 3d 832 § 4[b] [p. 838]

In action  a lleg ing  bo th  negligence and strict 
liability fo r in juries from b ite  o f tiger owned by 
defendant city, it was reversible erTor to refuse 
instruction on assum ption o f  risk as requested  
by plaintiff, since contributory  negligence is 
defense to  claim o f  negligence but no t to claim 
o f  strict liability an d  since assum ption o f  risk is 
defense to  claim  o f strict liability but is not 
available as sep ara te  defense  in negligence case 
if  contributory  negligence is available, since 
court d id  n o t lim it application o f  defense o r  

.. ----- ------ i:n. r in  olaintiiTi nevlieencc
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92 ALRSd 832-844 ALR3d
For latast cases, call the tolHraa number

division, d id  n o t d e a rly  sta te  that ju ry  could  
consider s tric t liability w ithout regard  to co n ­
tribu to ry  n eg ligence , instructed  ju ry  that if  it 
found co n trib u to ry  negligence "y o u r verdict 
will be fo r  the  d e fe n d a n t,"  and since court's  
o n e-sen ten ce  re fe ren ce  to  "know ingly" p lad n g  
o nese lf in  po sitio n  o f  d an g er did not a d e ­
quately o r  correctly  define its term s. Franken v 
Sioux C e n te r  (1978 lo w .)  272 NW 2d 422.

92 ALRSd 832 § 6[a] (p. 840]

92 ALRSd 832 § 6[b] [p. 842]

City p a rk  com m ission was no t liable for d am ­
ages susta ined  by two-year-old child who was 
b itten  by caged ap e  a t zoo, where, a lthough  
com m ission em ployee had originally re tu rn ed  
to zoo w ith m o th e r and child  to perform  e m ­
ploym ent task, his conduct in taking child b e ­
yond g u a rd  rail in to  close proximity o f  wild 
animals was such significant and unpred ic tab le  
deviation an d  d e p artu re  from  his du ties and so 
un re la ted  to  service o f  em ployer as to rem ove 
his co nduct from  scope o f  his em ploym ent. 
T h u s, com m ission  excu lpated  itself from  liabil­
ity u n d e r code by show ing that harm  was 
caused by fault o f  th ird  persons, em ployee and  
m other, a n d  that com m ission was no t responsi­
ble for fau lt o f  e ither. N orm and v New O rleans 
(1978, L» App) 363 So 2d 1220, cert den  (La) 
366 So 2 d  573.

92 ALRSd 832 § 7 [p. 843]

In action  to recover fo r  injury sustained by 
12-year-old girl w ho collided  with su p p o rt co l­
um n in zoo 's nocturnal exhibit building which 
had  reserved  ligh ting  to  create illusion o f  
n ighttim e, city o p era tin g  zoo was liable w here 
ease with which su p p o rt colum ns could have 
been m ade  visible to even unwary by lighting
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o r reflectors, o r padded  to  e lim ina te  risk o f  
injury, without affecting u tility  o f  nocturnal 
na tu re  o f  exhibit su p p o rted  conclusion  that 
failure to take such p recau tio n s constitu ted  
breach of city's duty to  zoo p a tro n s , an d  where, 
since possibility that child w ou ld  act carelessly 
o r thoughtlessly was within fo reseen  risks en ­
compassed by duty, city could  n o t be  relieved 
o f liability by pleading co n trib u to ry  negligence 
on part o f  child. Henry v M o n ro e  (1983. L .) 
443 So 2d 597.

For late

In action  by tw o-year-o ld  boy and his m other 
against z o o  d irec to r and  zoo em ployee who 
had responsib ility  to p reven t anim als from  
harm ing p eo p le , based o n  negligence, and 
against city on  basis, in te r alia, o f  indem nity fo r 
neg ligence o f  zoo d irec to r and zoo em ployee, 
general verdict fo r plaintiffs against all th ree  
defen d an ts  was p ro p e r  w here there  was evi­
dence th a t e ith e r zoo d irec to r o r em ployee o r 
bo th  w ere n eg ligen t in n o t fulfilling their duty 
to  make all reasonab le  inspections to  d iscover 
possible defective  o r  dangerous conditions so 
as to a ssu re  safety o f  v isitors to zoo, especially 
to  that p a r t  o f  zoo h o using  wild and ferocious 
anim als, w hich req u ired  th e ir taking p recau ­
tions eq u al to “ coiled sp ring  d an g er"  that 
lurked w ith in  cage, in d  th a t such negligence 
was p rox im ate  cause  o f  boy 's injury and o f  his 
m o th er’s m edical expenses. B lanchard v 
B rid g ep o rt (1983) 190 C o n n  798, 463 A2d 
553.

9 2  A L R S d  8 6 6 —8 8 9

92 ALR3d 866 § J[b] [p. 868]
M odem  status o f  adm issibility , in  forcible 

rape  prosecuuon, o f  co m p la in an t's  p r io r  sexual 
sets. 94 ALR3d 257.

C onstitutionality o f  “ rape  sh ie ld "  s ta tu te  re ­
stricting use o f evidence o f  victim 's sexual 
experiences. 1 ALR4th 283.

Adequacy o f  defense co u n se l's  rep resen ta ­
tion o f criminal client re g ard in g  righ t to  and 
incidents o f  ju ry  trial. 3 A LR 4th 601.

E ntrapm ent defense in sex offense p rosecu­
tions. 12 ALR4th 413.

M odem  status o f ru le  re g a rd in g  necessity for 
corroboration  o f victim's testim ony  in p rosecu­
tion for sexual offense. 31 A L R 4th 120.

Admissibility, at crim inal p ro secu tio n , o f  ex­
p ert testim ony on rape traum a syndrom e. 42 
ALR4th 879.

Necessity o r  permissibility o f  m ental exam i­
nation to determ ine com petency  o r  credibility 
o f  com plainant in sexual offense p rosecuuon . 
45 ALR4ih 310.
VERALEX®: Cases and  an n o ta tio n s referred  

to  herein can be fu rth er re sea rch ed  th rough  
the  VERALEX electronic re trieva l system 's 
two services. Auto-Cite® a n d  SHOWME®. 
U se Auto-Cite to check d ta u o n s  fo r form, 
parallel references, p rio r an d  la te r history, 
and annotation references. U se SH OW M E to 
display the  full text o f  cases a n d  annotations.

92 ALRJd 866 § 3 [p. 870]

Also supporting view that it is im p ro p er to 
instruct ju ry  that charge is easy to m ake and 
difficult to disprove and  that th ey  sh o u ld  view 
com plainant's testimony with caution:

US—United States v Vik (1981, CA8 Mo) 
655 F2d 878.

Alask*—Burke v S tate  (1980, Alaska) 624 
P2d 1240.

Fla—Marr v State (1985, Fla A p p  D l)  470 So 
2d 703, 10 FLW 1505. review d ism d (Fla) 475 
So 2d 696.

M ont—Slate  v Liddell (1984, M ont) 685 P2d

918, 42 ALI 
Monti 686 T

Or—State
P2d 48.

T win— St. 
643 SW2d 

Utah— S u  
101.

In prosei 
transporting 
mercc with . 
lion and p r  
properly rel 
making and  
charge wher 
ration o f  
United S ta r  
878.

In p rosei 
vated incest 
prohibiting 
accusation 
unconstituti 
process rig 
charged to  
carefully. Pi
1291.

Adoption 
o f  com plair 
not be tre . 
testimony o 
criminal ca 
rule requ in  
fusal o f  can 
mony o f  
proper. Sta 
305.
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Senate Judiciary Committee
April 12, 1989

MEMORANDUM

TO:

FROM:

Representative Max Gruenberg, Co-Chairman 
Representative Peter Goll, Co-Chairman 
House Judiciary Committee

Senator Jan Faiks, Cha 
Senate Judiciary Commit

SUBJECT: SB 89 "An Act relatiji# v̂ o 
and zoo operators.'-

i 4 /  ! civil liability of zoos

SB 89 has been heard once by the House Judiciary Committee, 
and is currently awaiting a second hearing. This memo will 
address questions that have been raised about the bill, and 
provide additional information that the committee may find 
useful in its deliberation.

1. Should the bill specifically require the installation of 
protective devices to safeguard visitors from the animals?

This is not necessary. Under the legislation, zoos would 
be liable for acts of negligence. The failure to provide 
adequate safety devices would constitute negligence, and 
whether a plaintiff's injury resulted from such a failure 
would be a question for the jury.

It is not necessary to require that protective devices,
such as barriers, be specifically designed to protect j
children, since the common law of negligence requires a
defendant to take the plaintiff as he finds him; that is,
a zoo is obligated to provide safeguards adequate to
protect any type of person who may reasonably be expected
to visit, whether that person be a 7hild, an adult, or
handicapped in some way. If it does not, and a person is
injured, the zoo's failure is considered negligent.

M e m b e rs
Mike Szymanski, Vice-Chairman • Rick Halford • Drue Pearce • Pat Rodey

Out of Session 
3111 C Street, Anchorage, Alaska 99503 • (907) 561-7610
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2. Should the bill define the "reasonable care" which it 
requires zoo operators to exercise?

"Reasonable care" is a term of art which the common law 
has defined. Essentially, it involves the level of 
prudence which an ordinary person would exercise under the 
same circumstances. A jury would determine if the injury 
to a zoo visitor was caused by an action or inaction of 
the zoo operator that a person of ordinary prudence under 
the same circumstances would have avoided.

3. Does current law subject zoos to strict liability only for 
the acts of wild animals, or also to strict liability for 
the defective design or construction of cages?

The common law imposes strict liability for injuries 
caused by wild animals, whether those injuries were the 
result of an improperly designed cage or barrier (such as 
a barrier too close to the cage bars), a careless act by 
the plaintiff, or a defective cage that allows an animal 
to escape.

A review of the case law shows that most often, injuries 
at zoos are caused by careless acts of a plaintiff. If 
such an act was accompanied by negligence on the part of 
the zoo, such as designing a barrier that allowed children . 
to walk underneath or adults to be reached by an animal in 
the cage, the plaintiff could still recover under SB 89.

A review of various sources indicates that no model 
legislation in this area has been prepared in at least the 
last fifteen years.

If you have any additional questions or comments, please feel 
free to contact my office.

Thank you.



, ' HMDUSF COMMITTEE REPORT
FURTHER REFERRALS:tmtrn R ef erred ir: J t e u a r y  23, 191*

(

Date of Committee Action: s J n /%  ?

The LABOR & COMMERCE Committee recommends that:

SENATE. BJLL. NO* < 89- ; [LIABILITY OF ZOOS & ZOO OPERATORS]
"An Act relating to civil liability of zoos and zoo operators."

[ ] be replaced vitl^

[ ] have attached amendment(s)

do pass 
[ j do'not>pass
[ ] no teconmendation
[ ] ’. individual recommendations
[ ] additional referral to the

[ ] the sait title
I 3 a h§k titlo

Committee

ADOPTS: letter of intent

ATTACHES NEW FISCAL NOTE(s): 
[ ] fiscal impact

[ S ] zero fiscal note

[ ] zero with.analysis

APPROVES PREVIOUS:
[ ] fiscal note(s) published:

[ ] zero fiscal notes(s) published:

SIGNING QQ PASS: SIGNING OTHER THAN DO PASS:
(Do Not P a ss , No Recommendation; Amend)
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State of Alaska Bill Version: sb 89

1989 Legislative Session Publish Date: 1/20/89

FISCAL NOTE
REQUEST: _____ ______________  __________

Re v is io n  Da t e : ________________
Ti t l e : QiriL liability of zoos
and zoo operators____________

Sponsor : F a i k s _______________
REQUESTOR: Senate Judiciary Cmte

Ag e n c y : Alaska Court System
BRU: Trial Courts ______

Com po nents :

"T5PERST1N6 — FY 63 t t s o ■ F T  S T FT 9 2"' FY~3T" FY 34
Pe r s .S e r v ic e s
Travel
Co n tr ac tu al
Su p p l ie s
Eq u ip m e n t
Lan d /B u i l d .
Gr a n t s /C l a im s
Mis c e l l a n e o u s

TOTAL 0 0 “ ..o '■ 0 o ' ”0. .  "

capital

REVENUE

General  Funds ■ ' 0........ - — o------- 0 0 0
Federal Funds
Other
TOTAL

Po s it io n s :
Fu l l - T im e
Pa r t - T im e
Temporary

ANALYSIS:



Introduced: 1/9/89 6-0156A
Referred: Judiciary

#

1 IN THE SENATE BY FAIKS

2 SENATE BILL NO. 89

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to civil liability of zoos and zoo

7 operrtovs."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 09.17 is amended by adding a nev; section to read:

10 Sec. 09.17.100. CIVIL LIABILITY OF ZOOS. (a) A person may not

11 recover damages for injury to person or property from a zoo or a zoo

12 operator, if the damages occurred as a result of an inherent risk of

13 attendance at a zoo, notice of the inherent risk was posted as re-

14 , quired under (b) of this section, and the zoo operator exercised

15 ( reasonable care to prevent the injury.

16 (b) A zoo operator shall post signs at prominent places within a

17 zoo and at each zoo entrance. Each sign shall include a statement

18 warning that the zoo is not liable for injuries to person or property

19 occurring as a result of dangers or conditions inherent in attending

20 the zoo.

21 (c) In this section

22 (1) "inherent risk of attendance" means the dangers or

23 conditions that are an integral part of a zoo and the physical prox-

24 imity of wild animals;

25 (2) "zoo" means a place where wild animals are kept for

26 exhibition to the public that is

27 (A) owned by the state or a municipality; or

28 (B) owned and operated by a nonprofit organization.

S B 0 0 8 9 a - 1- S B  8 9



Original sponsor(s): SEN. FAIKS

IN THE SENATE BY THE JUDICIARY COMMITTEE
HOUSE CS FOR SENATE BILL NO. 89 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to civil liability of zoos and zoo

operators."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.17 is amended by adding a new section to read:
Sec. 09.17. 100. CIVIL LIABILITY OF ZOOS. (a) Except as pro­

vided in (b) of this section, a person who owns or operates a zoo is
strictly liable for injury to a person or property it the injury is
caused by an animal owned by or in the custody of the zoo.

(b) A person who owns or operates a zoo is not strictly liable

as provided in (a) of this section if
(1) the animal that caused the injury was within the 

animal's normal place of confinement at the time the injury occurred;
(2) the zoo owner or operator had posted signs at prominent

places within the zoo, including at each entrance, warning that the
liability of the zoo for injuries caused by animals within their 
normal place of confinement is limited by law; and

(3) the enclosure within which the animal was confined at 
the time of the injury was constructed and maintained in a manner that 
prevents a person who exercises ordinary care customary for a person 
of similar age, intelligence, and experience from contacting the 
animal or entering the enclosure.

2 9
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