


HOUSE COMMITTEE REPORT

)

Date Referred: 1989

March 6,

Date of Committee Action: Li'&

The LABOR & COMMERCE

CS FOR SENATE BILL NO. 25 (L&C)

[COMMON
interest community managers."

"An Act relating to common

RECOMMENDATIONS:
] be replaced with

] have attached amendment(s)

Committee considered:

FURTHER REFERRALS: (jUDICIARY
+ /2 .C

i
CSSB 251L&C1

INTEREST COMMUNITY MANAGERS]

[ 1 the same title
[ 1 a new title

do pass

] do not pass

1] no recommendation

] individual recommendations

] additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

(Dept) n " (Date/Jept)

[ 1 fiscal impact [\/\ Fiscal ncte(™) & 243 {81
[ 1 zero fiscal note [ 1 zero fiscal note(s)
[ 1 2zero with analysis_ [ 1 zero fn/analysis

SIGNING DO PASS:

W VIB

"LEmyv

Jz d &S M

(tm 1

SIGNING:

"Check approp. column)

X

Chairman®s signature



MasState LegisCature

_ Jan Faiks
Chairman _ Post Office Box V
(907)465-4523 "Sj ] Juneau, Alaska 9981
April 29, 1989
MEMORANDUM
TO: Representative Max Gruenberg, Co-Chairman
Representative Peter Goll, Co-Chairman
House Judiciary Committee
FROM: Senator Jan Faiks, Chairm
Senate Judiciary Comnfit
SUBJECT: SB 25 "An Act relating /to common interest community

managers."

CSSB 25 (L& C) has been referred to the House Judiciary Committee
for consideration. This bill adds a new chapter to Title 8 of the
Alaska Statutes, requiring the licensing of common interest
community maragers.

Common interest communities are regulated in AS 34.07 (horizontal
property regimes) and 34.08 (common interest communities). These
communities include properties in which the owners of individual
units In a building or other real property jointly own the common
areas. The most common example is the condominium.

Common interest communities frequently employ a professional manag-
er to handle the affairs of the community association, and various

businesses bid to obtain these contracts. As you know. AS 34.07
and 34.08 are complex, and impose many legal requirements on the
operation of common interest communities. Unfortunately, at the

present time only a small percentage of persons working as profes-
sional managers are really qualified to do so.

Moreover, managers frequently have sole-signhature authority over
the reserve accounts of community associations. In Alaska, these
accounts can total several hundred thousand dollars. There have
already been cases of managers embezzling significant sums from
local community associations.

_ o _ Members _
Mike Szymanski, Vice-Chairman « Rick Halford « Drue I'carce « Pat RixJey

Out of Sousion
3111 C Street, Anchorage, Alaska 99503 « (907) 561-7610



To make certain that those who act as professional managers pos-
sess the minimum necessary level of knowledge, and to ensure that
certain standards of integrity are maintained, |1 believe that the
professional managers of community associations should be licensed
by the state. CSSB 25 (L&C) accomplishes these goals.

Following are some commonly asked questions about this legisla-
tion, and the answers to them:

1. What does a common interest community manaoer do?

The manager is responsible for the day-to-day operation of the
association. This includes collecting dues, dealing with
mortgagors, arranging for maintenance and repair on the common
areas, perfecting liens, and keeping the books.

2. Is an independent board created to regulate managers?

No, the Department of Commerce and Economic Development is
given this authority.

3. Do all persons who manage community associations have to be
licensed?

No, only persons who contract with community associations to
act as professional managers. Smaller associations which are
managed in-house by officers or board members of the associa-
tion are unaffected by this bill, since those persons are
exempted from licensure.

4. How many people does this bill effect?

At the present time, it is estimated that approximately 50
persons are acting as the professional managers of community
associations in Alaska.

5. Are persons currently acting as managers required to take
classes in the law cf common interest communities before re-

ceiving their initial license?

No. Since no classes are yet approved by the department, it
is Impossible to require this. Education is only required for
renewal of the the initial license. The department has the
discretion, however, to require Tfirst-time licensees to take
classes in the future, when this becomes practical.

Specifically, the bill makes the following changes and additions
to current law:

Section 1 Makes AS 08.01, relating to centralized licensing,
applicable to common interest community managers.



Section 2 Gives the Department of Commerce and Economic Devel-
opment the authority to perform all necessary administrative du-
ties with respect to the licensing of managers.

Section 3 Adds a new chapter to AS 08:

Sec. 08.15.010 (@ An individual, 18 years of age or older,
shall be licensed by the department on payment of a fee, on
proof that the individual has not engaged in conduct that is
grounds for iImposing disciplinary sanctions under AS
08.15.040, and on meeting any additional requirements estab-
lished by the department.

() An individual licensed under (@ may renew the license if
the person takes 12 hours per year of approved classes in the
law of common interest communities or in business or

accounting.

Sec. 08.15.020 Exempts certain persons from licensing re-
quirements, 1including (@) officers or employees of AHFC or of
a bank or other financial institution; (b) an attorney li-
censed in the state; (¢) an officer or member of the board of
a common interest community who 1is managing that community; or
(d) an employee of a common interest community other than the

manager.

Sec. 08.15.030 Authorizes the department to set licensing
fees.

Sec. 08.15.040 Specifies grounds for imposing disciplinary
sanctions on a manager.

Sec. 08.15.050 Specifies the types of sanctions which may
be imposed for committing an act under .040.

Sec. 08.15.060 Prohibits persons who are not licensed or
exempted from licensure from managing a common interest commu-
nity.

Sec. 08.15.070 Makes violations of 08.15.060 a class B
misdemeanor.

Sec. 08.15.080 Authorizes the department to adopt regula-
tions to implement this chapter.

Sec. 08,15.100 Defines "department"™ as the Department of
Commerce and Economic Development.

Section 4 Makes a technical change to AS 34.08.490(b, .

Please contact my office if you have any questions or comments.

Thank you.
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communitg beyond the number stated in the original declaration
under AS 34.08.130(a)(4). (S 1ch 95 SLA 1985i

Article 3. Management of the Common Interest Community.

Section , ~Section

310. Organization of unit owners' associa-  -100. (Quorums .
lion , o 410. Voting and proxies,

320. Powers of unit owners'association _ 420. Tort and contract liability

330. Executive bhoard members and ofTi-  430. Conveyance ot encun brancc of com-
cers - ., non elements

310. Transfer of association control jig Insurance

ggg }ransfer of sg?ual decIaran& ichts ?!50; Surplusfunds

mination of contracts and leases
Fmato 0. Assessments for common-expenses

370. Bylaws 4<0, Llcn lor assessments
i R A
380. Urﬂlf\?ep of common interest commu 19 TAISQSM%?] records

390. Meetings '500. Association as trustee

Effective date of article. — Section 4.
ch. 95 SLA 1985 frowdes: "This Act
takes effectJanuary 1,1986."

Sec. 34.08.310. Organization of unit owners' association. An
association of unit owners must be organized no later than the date on
which the first unit in the common Interest community is conveyed.
The membership of the association at all timet consists exclusively of
all unit owners or. following termination ot the common interest
community, of all former unit owners entitled to distributions of
proceeds under AS 34.08.260 or their heirs, successors, or assigns. The
association must be organized as a profit or nonprofit corporation,
trust, or partnership. (§ 1ch 95 SLA 1985)

Sec. 34.08.320, Powers of unit owners’ association, (a) Except
as provided in (b) of this section and subject to the provisions of the
declaration, the association may: _

1) adopt and amend bylaws and rules and regulations:

2) adopt and amend” budgets for revenues, expenditures, and
reserves and collect assessments for common expenses from unit
OWners;

i13) hire and discharge managing agents and other employees,
agents, and independent contractors: ~ o

(4)  institute, defend, or intervene in litigation or administrative
Broceedlngs or seek injunctive relief for violations of its declaration,

ylaws or rules in its own name on behalf of itself or two or more unit
owners ou matters affecting the common interest community;
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ES; make contracts and incur liabilities; -
6 re?ulate the use, maintenance, repair, replacement, and modifi-

cation ofcommon elements; _

(7) cause additional improvements to be made as a pait of the
common elements: o _

_ §8) acquire, hold, encumber, and convey in its own name any right,

title, or interest to real estate or personal property, except that _

(A)  common elements in a condominium or planned community
may be conveyed or subjected to a security interest only under AS
34.08.430; and _

<B) part of a cooperative may be conveyed or all or part of a
cooperative may be subjected to a security interest only under AS
34.,08.430: . .

(9) grant easements, leases, licenses, and concessions through or
over the common elements;

(10% impose and receive a payment, fee, or charge for the use,
rental, or operation of the common elements, other than limited
cormor elements described in AS 34.08.100(2) and (4), and for
services provided to unit owners;

(11) impose a reasonable charge for late payment of assessments
and. after notice and an opi)ortqnlty to be heard, levy a reasonable
fine for a violation of the declaration, bylaws, rules, and regulations of
the association; _ _

(12) impose a reasonable charge for the preparation and recordlng
of an amendment to the declaration, resale certificate required by A
34,08.590, or a statement of unpaid assessments; .

(13(? provide for the indemnification of its officers and executive
board and maintain directors’and officers’ liability insurance;

(14) assign its right to future income, including the right to receive
common expense assessments, but only to the extent the declaration
expressly permits the assignment; _

FIS) exercise any other powers conferred by the declaration or
bylaws;

y(16) exercise any other pover that may be exercised in the state by
a IegZaI entity of the same type as the association; and

(17) exercise any other power necessary and proper for the gover-
nance and operation ofthe association.

ib) The declaration may not impose limitations on the power of the
association to deal with the declarant that are more restrictive than
the limitations imposed on the power of the association to deal with
ether persons. 15 1ch 95 SLA 1985)

69
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Sec. 34.08.330. Executive board members and officers, (a)
Except as provided in the declaration, the bylaws, 'b) of this section, or
other provisions of this chapter, the executive board may act in all
instances on behalf of the association. In the performance of their
duties, the officers and members of the executive board are required to
exercise the care required of fiduciaries of the unit owners.

(b) The executive hoard may r.ot act on behalf of the association to
amend the declaration, to terminate the common interest community,
or to elect members of the executive hoard or determine the
qualifications, Powers and duties, or terms of office of executi%'’e board
me_mberi, but the_executive board may fill vacancies in its member-
ship for* unexpired portion ofa term:

(c) Witmn 30 days after adoption of a proposed budget for the
common interest community, the executive board shall provide a
summary of the budget to each unit owner, and shall set a date for a
meeting of the unit owners to consider ratification of the budget not
less than 14 nor more than, 30 da)Fs after mailing of the summar)[/.
Unless at that meeting a majority ofall unit owners or any larger vote
specified in the declaration “reject the budget, the budget is ratified,
whether or not a quorum is present. If the proposed budget is rejected,
the periodic budget last ratified by the unit owners continugs uritil the
unit owners ratify a budget proposed by the executive hoard.

(d) Subdect to <) of this section, the declaration may provide for a
period of declarant control of the association, during which a declarant
or persons designated by the declarant may appoint and remove the
officers and members of'the executive board. Regardless of the period
provided in the declaration, a period of declarant control terminates
no later than the earljer of: gl) 60 days after conveyance of 75 percent
of the units that may be created to uriit owners othér than a declarant;
(2) two years after all declarants have ceased to offer units for sale in
the ordinary course of business: or (3I) two years after any right to add
new units was last exercised. A declarant'may voluntarily surrender
the right to appomt and remove officers and members of the executive
board before termination of the periods established in this subsection,
but imthat event the declarant may [eguwe_, for the duration of the
period of declarant control, that speCified actions of the association or
executive hoard, as described in a recorded instrument executed by
tt]gfe gl,eclarant, be approved by the declarant before they become
effective,

(eI Not later than 60 days after conveyance of 25 percent of the
units that may be created to unit owners other than a declarant, at
least one member and not less than 25 percent of the members of the
executive board must be elected by unit owners other than the
declarant. Not later than 60 days after conveyance of 50 percent of the
units that may be created to unit owners other than a declarant, not
less than 3311 percent of the members of the executive board must be
elected by unit owners other than the declarant.

70
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(0 Except as otherwise provided in AS 34.08.280(¢), not later than
the termination of any period of declarant control, the unit owners
shall elect an executive hoard, The executive board consists of at least
three members, except that if there are fewer than 12 units in the
common interest community, the declaration may provide for an
executive board with one or two members. At least a majority of the
members of the executive board must be unit owners. The executive
board shall elect the officers. The executive hoard members and
officers take office upon election.

(9)  Notwithstanding any provision of the declaration or bylaws to
the contrary, following notice under AS 34.08.390, the unit owners, by
a two-thirds vote of all persons Rresent and entitled to vote at a
meeting of the unit owners at which a quorum is present, may remove
a member of the executive board with or without cause, other than a
member appointed by the declarant. (§ 1ch 95 SLA 1985)

Sec. 34.08.340. Transfer of association control, (a) Before or not
more than 60 da)(_s after the termination of declarant control, the
declarant shall relinquish control of the common interest community
and the unit owners shall accept control. At the same time, the
declarant shall deliver to the common interest community all proi)erty
of the unit owners and of the common interest community held or
controlled by the declarant including, but not limited to

(1) the on?lnal ora Photocopy of the recorded declaration and each
amendment fo the declaration; 1f a photocopy is provided, it shall be
certified by affidavit of the declarant, or an officer or agent of the
declarant, as being a comi)lete copy of the actual recorded declaration:
. (2) a certified copy of the common interest community articles of
incorporation, trust or partnership agreement;

3) acopy ofthe bylaws;, _

4) the minute books, Including all minutes, and other books and
records of the common interest community:

b) any rules and requlations that have been adopted; .

6) resignations of otficers and members of the executive board who
are required to resign because the declarant is required to relinquish
control of the common interest community;

(7) the_ financial records, including financial statements of the
common interest community, and source documents since the incorpo-
tratlon of the common interest community through the date uf
urnover; _ _

(8) common interest community funds or control of the funds of the

common interest community; _
. (9) all tangible personal property that is pro ertg of the common
interest community, represented by the declarant to be the property of
the association or ostensibly the property of the association and” an
inventory of the property;
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(10)  a copy of the plans and specifications utilized in the construc-
tion or remodeling of improvements and the supplying of equipment to
the common interest community and in the construction and installa-
tion of all mechanical _com?,onents servm? the improvements and the
site, with a certificate in affidavit form of the declarant or an architect
or engineer authorized to practice in the state that the Blans and
specifications represent, to the best of their knowledge and belief, the
actual plans and specifications utilized in the construction and
iImprovement of the common interest commumt){ property and for the
construction and installation of the mechanical components serving
the improvements;

111 insurance policies;
~ (12) copies of any certificates of occupancy that may have been
issued for the common interest community property; _

(13) any other permits issued by governmental bodies applicable to
the common interest community property in force or issued within one
year before the date the unit owners other than the declarant take
control of the common interest community:

(14) all written warranties of the contractor, subcontractors, sup-
pliers. and manufacturer  ifany, that are still effective;

(15) a roster of unit owners and their addresses and telephone
numbers, if known, as shown on the declarant’s records;

(16) leases of the common elements ar.d other leases to wh’ch the
assoclation isa party; _ o

(17) employment contracts or service contracts in which the com-
mon Interest community is one of the contracting parties or service
contracts in which the common interest community or the unit owners
have an obligation or responsibility, directly or indirectly, to pay some
or all ofthe fee or charge of the person performing the service: =~

(182 all other contracts to which the common interest community is
a par
() YFhe records shall be reviewed bv an independent certified public
accountant. The minimum report required shall be a review in
accordance with generally accepted .accountln? standards as defined
by regulation by the Board of Public Accountancy. The accountant
performing the review shall examine to the extent necessary support-
m? documents and records, including the cash disbursements and
refated paid invoices to determine if expenditures were for the
common interest community purposes and :he billings, cash receipts
and related records to determine that the declarant was charged and
paid the proper amounts of assessments. _
~(c) Before the transfer of control from the declarant to the associa-
tion, an inspection_of the common areas and limited common areas
subiect to the association's control shall be comﬁ!eted by

(I) an independent registered engineer, architect, or land surveyor:
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(2) an appraiser with the designation of Senior Residential Ap-
praiser. Senior Real Property Appraiser or Senior Real Estate Analyst
ofthe Society of Real Estate Appraisers: . _

(3) a Residential Member or Member, Appraisal Institute, of the
American Institute of Real Estate Appraisers: or .

(4) an individual with a demgnatlon established by regulation of
the ‘Alaska Housing Finance Corporation for fee appraisers who
certify the completion of construction. _

(d) A report shall be prepared indicating the incomplete work and
repairs needed and the method of completing the work and maklng
the repairs. The transfer of control to the association shall be hase
upon the declarant’s obligation to complete all repairs and finish all
incomplete work within a reasonable time alter transfer of control
Liggse)r representations in the public offering statement. (8 1ch 95 SLA

Sec. 34.08.350. Transfer of special declarant rights, (a) A
special declarant right created or reserved under this chapter may be
transferred only by an instrument e\(ldencm%_the transfer that has
been recorded in each recording district in w |ch_an¥ portion of the
common interest community 15 located. The insfrument is not
effective unless executed by the transferee. .

b) Upon transfer of any special declarant right, the liability of a
transferor declarant is as follows: o o

1) a transferor is not relieved of an obligation or liability arising
betore the transfer and remains liable for warranty obligations
imposed by this chapter: lack of privity does not deprive a unit owner
of standing to maintain an action to enforce an obligation of the
transferor; , o -

(2|) if a successor to a special declarant right is an affiliate of a
dpclarant, the transferor is |p|n_tly and severally liable with the
successor for an obligation or liahility of the successor relating to the
common interest community: _ _

13) if a transferor retains a special declarant right but transfers
other special declarant rights to a successor who is not an affiliate of
the declarant, the transferor is liable for an obligation or liahility
imposed on a declarant by tlrs chapter or by the declaration relating
to the retained special declarant right and arising after the transfer;

(4) a transferor is not liable for any act or omission or any breach of
a contractual or warranty obligation arising from the exercise of a
special declarant right by"a successor declarant who is not an affiliate
of the transferor. o _

(cl Unless otherwise provided in a mortgage instrument, deed of
trust, or other agreement creating a security interest, on the
foreclosure of a security interest, ."lie by a" trustee under an
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agreement creating a security interest, tax sale, judicial sale, or sale
under Bankruptcy Act or recgivership proceedings of a unit owned by
a declarant or of real estate in a common interest community subject
t0 deveIOéJment rights, the person acquiring title to the property béing
foreclosed or sold, but only upon the request of the person, sicceeds
either (1) to the special declarant rights related to the property held
by the declarant, or (2) only to an>{ rights reserved in the declaration
under AS 34.08.230 and held by that declarant to maintain models,
sales offices, and sqns. The judgment or instrument conveying title
must tprdowde for transfer “of only the special declarant rights
requested.

d) Upon foreclosure of a security interest, sale by a trustee under
an agreement creatlng a security 1nterest, tax sale, judjcial sale, or
sale “under Bankrupfcy Act of receivership %roceedmgs, of the
interests in a common interest community owned by a declarant:

1) the declarant ceases to have special declaranf rights, and

2) the period of declarant control terminates unless the judgment
or instrument conve |n% title provides for transfer of the special
acc'arant rights held by the declarant to a successor declarant.

(6) The liabilities and obligations of a person who succeeds to
special declarant rights are as follows: _ -

(1[) a successor to any special declarant rI(TJ_h'[ who is an affiliate ofa
declarant is subject .0"the obligations and Tiabilities imposed on the
transferor by this chapter or by the declaration;

(2) a successor to ; ny special declarant right, other than a successor
described in (3) or .4) of this subsection or a successor who Is an
affiliate of a declarant, is subject to the obligations and liabilities
imposed by this chapter or *he declaration _

A) on a declarent that relate to the sufcess-rs exercise or
nonexercise of special declarant rights; or

B) on the transferor, other than,

i) misrepresentations by a previous declarant; _

i) warranty ob igations on improvements made by a previous
decltardant or ‘made “before the common interest community was
created;

(ill) breach of a fiduciary obllgiatlon by a previous declarant or the
appointees of a previous declarant to the executive board; or

Iv) a liability or obligation imposed on the transferor as a result of
the acts or omissions of the transferor after the transfer;

(31a_successor to a right reserved in the declaration only to
maintain models, sales offices, and signs may not exercise any other
special declarant right and is not subject to liability or obligation as a
declarant_expe,Pt the obligation to Prowde a public offering statement,
and any liability arising as a result of the statement:

(41 a successor to the special declarant rights held hy a transferor
who succeeded to the rights under a deed or other instrument of
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conveyance in lieu of foreclosure or under ajudgment or instrument
conveying title under (cl of this section may declare in a recorded
instrument, including one conveyl_n% title under (c' 'rthis section

(A) an intention to hold the rights solely for transfer to another
person;or .

(B) an intention to hold the rlqht_s for transfer to another person
after making, finishing, or completing improvements in conformity
with the declaration, consistent with the public offering statement,
plans, and overall development scheme of the common interest
community for purposes of preserving or improving the common
interest community. _ _

(f) Until transferring the special declarant rights to a person
a_c%umng title to a unit or real estate subject to the development
rights owned by the successor, or until recording an instrument
permitting exercise of all those rights, the successor may not exercise
any of the rights other than those specified in tei(4(B) of this section
and the right held by the transferor of the successor to control the
executive board under AS 34.08.3305d) for the duration of any period
ofdeclarant control and an attempted exercise of rights isvoid.

(%) S0 Io_n% as a successor declarant may not exercise special
declarant rights under lei of this section, and for purposes of (e)(4)(B)
of this section so long as the successor declarant transfers within the
time period specified in ih) of this section the rights to a subsequent
successor declarant who will assume liability for the improvements
made br the successor declarant, the successor declarant is not subject
to liability or obligation as a declarant other than liability for acts and
omissions under AS 34.08.330(d). . _

(h) If a lender fails to transfer special declarant rights to a
successor declarant within one year of the date of recording an
instrument under (e)(4)(B) of this section, then the lender becomes
sub1ect to the obligations and liabilities imposed by this chapter or the
declaration as specified in (e{2) of this section. .

(1) Nothing in this section subjects a successor to a special declarant
rl%ht to a claim against or other obligation of a transferor declarant,
other than a claim or obligation arising under this chapter or the
declaration, 1S 1ch 95 SLA 1985)

Sec. 34.08.360, Termination of contracts and leases of declar-
ant. (a) Ifentered into before the executive hoard elected by the unit
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owners under AS 34.08.330(0 takes office (1)a management contract,
employment contract, or lease of recreational or parking areas or
facilities; (2) a contract or lease between the association and a
declarant or an affiliate of a declarant; or %3) a contract or lease that is
not bona fide or was unconscionable to the unit owners at the time
entered into under the circumstances then prevailing may be termi-
nated without penalty bv the association at any time after the
executive board elected by the- unit owners under AS 34.08.330(0
takes office upon not less than 90 days' notice to the other party.

(b) This section does not apply to

(1) a lease if a termination of the lease would terminate the
common interest community or reduce its size, unless the real estate
subject to the lease was included in the common interest community
for the Durpose of avoiding ihe right of the association to terminate a
lease under this section: or

(2) a proprietary lease, (8 1ch 95 SLA 1985)

Se_cd. 34,08.370. Bylaws, (a) The bylaws of the association must
provide

(12_ for the number of the members of the executive board and for
the title s of the officers of the association;

(2) for the election bX the executive hoard of a president, treasurer,
secretary, and other officers of the association specified by the bylaws;

(3) for the qualifications, powers and duties, terms of office, and
manner of electing and removing executive board members and
officers and filling vacancies;

14) which, if any, of its powers the executive board or officers may
delegate to other persons or to a managing agent;

(5) which of its officers may prepare, execute, certify, and record
amendments to the declaration on behalf of the association: and

(6) fora method of amending the hylaws.

(b)  Subject to the provisions of the declaration, the bylaws may
provide for any other matters the association considers necessary and
appropriate. (S 1¢ch 95 SLA 19S5
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Sec. 34.05.380. Upkeep of common interest community, ()
Except to the extent provided by the declaration, bg |b) of this section,
or by AS 34.05.440i h» the association is responsible for the mainte-
nance. repair, and replacement of the common elements, and each
unit owner is responsible for the maintenance, repair, and replace-
ment of the unit. Each unit owner shall afford to the association, the
other unit owners, and to their agents or employees, access through
the unit that is reasonably necessary for maintenance and repair of
the unit. Ifdamage is inflicted on the common elements or on any unit
through which access is taken, the unit owner responsible for the
damage, or the association if it is responsible, is iable for the prompt
reﬁ)alrofthe_d_amage. . .

b) In addition to the liability that a declarant as a unit owner has
under this chapter, a declarant is solely liable for the expenses in
connection with real estate subject to development rights. No other
unit owner and no other portion of the common interest community is
subject to a claim for payment of expenses in connection with
development rights. Unless the declaration provides otherwise, the
income and proceeds from real estate subject to development rights
inures to the declarant. _ _

(c) In a planned community, when all development rights have
e:.pired with respect to real estate, the declarant remains liable for
the expenses of the real estate unless, upon expiration, the declaration
prov;  "at the real estate becomes common elements or units. (§ 1

ch' 1985)

Sec. 34.08.390. .Meetings. A meeting of the association must be
held at last once each year. A special meeting of the association may
be called by the president, by a majority of the members of the
executive board, or by unit owners comprlsm% either 20 percent or a
lower ercentaﬁe specified in the bylaws of the votes in the associa-
tion. Not less than 10 percent nor more than 60 days in advance of a
meeting, the secretary or other officer specified in the bylaws shall
cause notice to be hand-delivered or sent prepaid by United States
mail to the mailing address of each unit or to the mailing address
designated in wr|t|n? by the unit owner. The notice ofa meeting must
state the time and place of the meeting and the items on the agenda,
including the general nature of a proposed amendment to the
declaration nr bylaws, budget changes, and a pronosal to remove an
officer nr member of the executive board.I* 1ch 95 SLA 1985)
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Sec. 34.08.400. Quorums, (a) Unless the bylaws provide other-
wise. a quorum is present throughout a meeting of the association if
persons entitled to cast 20 percent of the votes that may be cast for
election of the executive board are nresent in person or by proxy at the
be |nn|n? of the meeting.

) Unless the bylaws specify a larger percentage, a quorum is
considered present throughout a meetln% of the executive hoard if
persons entitled to cast 50 percent of the votes on the board are
present at the beginning of the meeting. (S 1ch 95 SLA 1955)

Sec. 34.08.410. Voting and proxies, (a) If only one of several
owners of a unit is present at a meeting of the association, the owner
present is entitled to cast all the votes allocated to the unit. 1f more
than one of the owners are present, the votes allocated to the unit may
be cast only in accordance with the agreement of a majority in interest
of the owners, unless the declaration exP-esst provides otherwise.
There is majority agreement if any one of the owr.'—s casts the votes
allocated to the unit without protest being made ?romptly to the
person presiding over the meeting by another owner ofthe unit.

(b)  Votes allocated to a unit may be cast under a proxy duly
executed by a unit owner. If a unit is owned by more than one person,
each owner of the unit ma¥ vote or register protest to the casting of
votes by the other owners of the unit through a duly executed proxy. A
unit owner may revoke a ﬁroxy given under this section only by actual
notice of revocation to the person p_remdmg over a meeting of the
association. A proxy is void if it is not dated or purports to be
revocable without notice. A proxy terminates one year after its date,
unless it specifies a shorter term. y

Fcl If the declaration requires that votes on specified matters
affecting the common interest community be cast by lessees rather
than unit owners of leased units: <) the provisions of (a) and ibi of this
section apFIy to lessees as if they were unit owners; i2) unit owners
who have leased their units to other persons may not cast votes on the
specified matters; and (3% lessees are entitled to notice of meetings,
access to records, and other lights respiting the matters as if theg
were unit owners. Unit owners must also be given notice under A
34,05.390. of all meetings at which lessees are entitled to vote.

idi Votes allocated to a unit owned by the association may not be
cast. ifi 1ch 95 SLA 1985)
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Sec. 34.08.420. Tort and contract liability. Neither the associa-
tion nor any unit owner except the declarant Is liable for the torts of
the declarant in co 'mection with any part of the common interest
community that the declarant has the responsibility to maintain. An
action aileging a wrong done by the association must be brought
against the association and not against a unit owner. If the wrong
occurred during a period ofdeclarant control and the association gives
the deeiarant reasonable notice of and an opportunity to defend
against the action, the declarant who then controlled the association
is liable to the association or to a unit owner for (1) tort losses not
covered by insurance suffered by the association or the unit owner,
and i2" each cost that the association would not have incurred but for
a breach of contract or other wrongful act or omission. If the declarant
is liable to the association under this section, the declarant is liable
for the expenses of litigation incurred by the association. A statute of
limitation affecting the right of action of the association under this
section is toiled until the period of declarant control terminates. A
unit owner is not precluded from maintaining an action under this
section because the person is a unit owner or a member or officer of
the association. A lien resulting from a Ludgment against the
association is governed by AS 34.08.480. iS 1ch 95 SLA 1955)

Sec. 34.05.430. Conveyance or encumbrance of common ele-
ments. <ai In a condominium or planned community, portions of the
common elements may be conveyed or subjected to & security interest
by the association if persons entitled to cast at least 80 percent of the
votes in the association, including SO percent of the votes allocated to
units not owned bv a declarant, or any Iarger percentage the
declaration specmes, agree to the action, but each owner of a unit to
which a limited common element is allocated must agree in order to
convey the limited common element or subject i: to a security interest.
The declaration may specify a smaller percentage onl¥ if each of the
units is restricted exclusively to nonresident mi uses. The proceeds of
the sale and proceeds of a loan secured by encumbrancing a common
area are an asset of the association.

0 Part of a cooperative may be conveyed and all or part of a
cooperative mar be subjected to a security interest b{ the association
If persons entitled to cast at least 80 percent of the votes in the
association, including 80 percent of the votes allocated to units not
owned by a declarant, or ang Iar_?er percentage the declaration
specifies, agree to the action, but. it fewer than all of the units or
limited common elements are to be conveyed or subjected to a security
interest, then each unit owner of the ‘units to which the limited
common elements are allocated must agree in order to convey the

M
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units or limited common elements or subject them to a security
interest. The declaration may specify a smaller percentage onI)F If
each of the units is restricted exclusively to nonresidenlial uses. The
proceeds of the sale and proceeds of a loan secured by encumbrancing
a common area are an asset of the association. A purported convey-
ance or other voluntary transfer ofan entire cooperative, unless made
under AS 34.08.260, is void. _ N

(c) An agreement to conveg_common elements in a condominium or
planned community or to subject the common elements to a security
Interest and an agreement to convey any part of a ooperative or
subject the cooperative to a security interest must be evidenced by the
execution of an agreement, or ratifications of the agreement, in the
same manner as a deed by the requisite number of unit owners. The
agreement must specify a date after which the agreement will be void
unless recorded before the date. The agreement and each ratification
of the agreement must be recorded in each recording district in which
a_portion of the common interest community is situated and i
effective only upon recording. _

(d) The association on behalf of the unit owners may contract to
convey an interest in common interest community under (a) of this
section, but the contract is not enforceable against the association
until approved under la)—id of this section. After approval under
(a>—<) of this section, the association has the Bowers necessary and
appropriate to effect the conveyance or encumbrance, including the
power to execute a deed or other instrument.

() Unless made under this section, a purported conveyance,
encumbrance, judicial sale, or other voluntary transfer of common
elements or ofany other part ofa cooperative is void.

(f) A conveyance or encumbrance of common elements or of a
cooperative under this section does not deprive a unit of its rights of
access and support. _ . .

(9) Unless the declaration provides otherwise, a conveyance or
encumbrance of common elements under this section does not affect
the priority or validity of preexisting encumbrances.

(ht In a cooperative, the association may acquire, hold, encumber,
or conveg a proprietary lease without complying with this section.
($ 1ch 95 SLA 19851

~Sec. 34.0S.44h. Insurance, la Commencing not later than the
first conveyance of a unit to a person other than a declarant, the
association'shall maintain, to the extent reasonably available:
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(1) property insurance on the common elements and. in a planned
community, on property that must become common elements, insur-
ing against all risks of direct physical loss commonly insured against
or, in the case of conversion property, against fire and extended
coverage perils and the totai amount of insurance after application of
any deductibles must be not less than 100 percent of the actual cash
value of the insured property p; the time the insurance is purchased
and at each renewal date, exclusive of land, excavations, foundations,
and other items normally exciuded from property policies; and

(2) liability insurance, including medical payments insurance, in
an amount determined by the executive board but not less than an
amount specified in the declaration, covering all occurrences com-
monly insured against for death, bot / injury, and property damage
arising out of or in connection with the use, ownership, or mainte-
nance of the common elements and. in cooperatives, of each unit.

(b) In the case of a budding that is part of a cooperative or that
contains a unit having horizontal boundaries described in the
declaration, the insurance maintained under (aul) of this section, to
the extent reasonably available, must include the unit, but need not
include improvements and betterments installed by a unit owner.

fc) If the insurance described in (a) and (b) of this section is not
reasonably available, the asso~;ation promptly shall cause notice of
the fact to be hand-delivered or . *nt prepaid by United States mail to
each unit owner. The declaration may require the association to carry
other insurance, and the association in any event may carry other
insurance it considers appropriate to protect the association or the
unit owners.

(d) Insurance policies carried under (a) and ib) of this section must
provide that

(1) each unit owner is an insured person under the policy with
respect to liability arising out of interest of the unit owner in the
common elements or membership in the association;

(2) the insurer waives the right to subrogation under the policy
against a unit owner or member of the household of a unit owner:

«3) an act or omission by a unit owner, unless acting within the
scope of the unit owner's authority on behalf of the association, will
not void the policy nr ! «.:; nditior. to recovery under the policy; and

<4) if. at the time ofa 1 -- under the policy, there is other insurance
in the name of a unit owner covering the same risk covered bv the
policy, the policy ofthe a-- .i.ition provides primary insurance.

<et A lii-s covered bv The rmperty policy under <a" 1leanti do of this
section must lie adiusted with the association, but the insurance
proceeds for the lo-s.er puyaiile to an insurance trustee designated
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for the purpose or to the association and not to a holder of a security
interest. The insurance trustee or the association shall hold insurance
proceeds in trust for the association, unit owners, and lien holders as
their interests tnay appear. Subject to ihe provisions of till of this
section, the proceeds must be disbursed first for the repair or
restoration of the damaged property, and the association, unit owners,
and lien holders an? not entitled to receive payment of a portion of the
proceeds unless there is a surplus of proceeds after the property has
been completely repaired or restored or unless the common interest
community is terminated

(0 An insurance policy issued to the association does not prevent a
unit owner from obtaining insurance for the benefit of the unit power.

(g) An insurer that has issued an insurance policy under this
section shall issue certificates or memoranda of insurance to the
association and, upon written request, to a unit owner or holder of a
security interest. The insurer issuing the policy may not cancel or
refuse to renew it until 30 days after notice of the proposed
cancellation or nonrenewal has been mailed to the association, each
unit owner and each holder of a security interer* to whom a certificate
or m°morandum of insurance has been issued at their last known
addresses.

Ih) A portion of the common interert community for which insur
ance is required under this section that is damaged or destroyed must
be repaired or replaced promptly by the association unless ill the
common interest community is terminated and AS 34.0S.260 applies,
(2) repairs or replacement would be illegal under a state statute or
municipal ordinance governing health or safety, or <3 SO percent of
the unit owners, including each owner of a unit or assigned limited
common element that will not be rebuilt, vote not to rebuild. The cost
of repair or replacement in excess of insurance Droceeds and reserves
is a common expense. If tI'e entire common interest community is not
repaired or replaced. the insurance proceeds attributable to the
damaged common elements must be used to rr tou the damaged area
to a condition compatible with the remainder of the common interest
community, and (2i except to the extent that other persons will be
distributees. 'A> the insurance proceeds attributable to a unit and
limited common elements that is not rebuilt must be distributed to the
owner of the unit and the owner of the unit to which the limited
common elements were allocated, or to lien holders, as their interests
may appear, and »Bethe remainder of the proceeds must be distrib-
uted to each unit owner or lien holder, as their interests may appear,
as follows: iii m a condominium, in proportion to the common element
interest of all the units and <iii in a cooperative or planned
community, in proportion to the common expense liabilities of all the
units. If the unit owneis vote not to rebuild a unit, the allocated
interest.* of the unit are leallocated upon the vote as if the unit had
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been condemned under AS 34.08.740(a), and the association promptly
shail prepare, executed, and record an amendment to the declaration
reflecting the reallocations.

The provisions of this section may he varied or waived in a
common interest community if all of the units are restricted to
nor.resiaential use. (8 1ch 35 SLA 1985)

Sec. 34.08.450. Surplus funds. Unless otherwise provided in the
declaration, surplus funds of the association remaining after payment
of or provision for common expenses ard prepayment of reserves must
be paid to the unit owners in proportion to common expense liabilities
or credited to them to reduce future common expense assessments.
"i 1ch 95 SLA 19S6)

Sec. 34.08.460. Assessments for common expenses, (a) Until
the association makes a common expense assessment, the declarant
shail pay all common expenses. After on assessment has been made by
the association, assessments must be ma le at least annually, based on
a budget adopted at least annually by the association.

bi Except for assessments under id—<) of this section, all common
expenses must be assessed against each unit in accordance with the
allocations set out in the declaration under AS 34.08.150(ai anil (b). A
past due common expense assessment or an installment of the
assessment bears interest at the rate established by the association
not exceeding 18 percent per year.

c To the extent required by the declaration

1 a common expense associated with the maintenance, repair, or
replacement of a limited common element must be assessed against
each unit to which that limited common element is assigned, equally,
or in proportion provided by the declaration;

2' a common expense or portion of the common expense benefiting
fewer than all of the units must be assessed exclusively against the
uni'ts benefited:

3' the costs of insurance must be assessed in proportion to risk; and

4' the costs of utilities that can be determined must be assessed in
proportion to u?age and if the costs of utilities cannot be deternvued.
the cost of nor.determinable utilities shall be shared as a common
expense.

d1An assessment to pay a judgment against the association may
be made oniy against the units in the common in'erest community at
me tim< the 'augment was entered, in proportion to their common
-xpense liabilities.

I a common expense is caused by the misconduct ol a unit
v.vner. the association may assess that expense exclusively again?!
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(0 If common expense liabilities are reallocated, common expense
assessments and anv installment of the assessment not yet due must
be recalculated in accordance wit' the reallocated common expense
liabilities. <* | ch 95 SLA 1985)

Sec. 34.08.470. Lien for assessments, (a) The association has a
lien on a unit for an assessment levied against the unit or fines
imposed against its unit owner from the time the assessment or fine
becomes due. Unless the declaration otherwise provides, fees, charges,
late charges, fines, and interest charged under AS 34.08.320(ai( 10)—
(12) are enforceable as assessments under this section. If an assess-
ment is payable in installments, the full amount of the assessment is a
lien from the time the first installment becomes due.

ibi A lien under this section is prior to all other liens and
encumbrances on a unit except (1) a lien and encumbrance recorded
before the recordation of the declaration and. in a cooperative, a lien
and encumbrance which the association creates, assumes or takes
subject to: 12) a first security interest on the unit recorded before the
date on which the assessment sought to be enforced became delin-
quent. or. in a cooperative, the first security interest encumbering
only the interest of the unit owner and perfected before the date on
which the assessment sought to be enforced became delinquent; and
(3la lien mr real estate taxes and other governmental assessments or
charges against the unit or cooperative. A lien under this section is
also prior to all security interests described in <2' of this subsection if
the common expense assessments based on the periodic budget
adopted by the association under AS 34.08.460<a) would nave become
due in the absence of acceleration during the six months immediately
preceding institution of an action to enforce the lien. This subsection
does not affect the priority of a mechanics or materialmans lien, or
the priority of a lien for other assessments made by the association. A
lien under this section is not subject to the provisions of AS 09.3S.010.

<) Unless the declaration provides otherwise, if two or more
associations have liens for assessments created at any time on the
same property, each lien has equal priority.

id) The recording of the declaration constitutes record notice and
perfection of the lien. Further recording of a claim of lien for
assessment under this section is not required.

ie» A lien lor an unpaid assessment is extinguished unless proceed-
ings to enforce the lien are instituted within three years after the full
amount of the assessment becomes due.

ifi This section does not prohibit an action to recover sums for
which <aiof this section creates a lien or prohibit an association from
taking a deed in lieu of foreclosure.

igi Ajudgment or decree in an action brought under this section is
enforceable by execution under AS 09.35.010.
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ih) The association upon written request shall furnish to a unit
owner a statement setting out the amount of unpaid assessments
against the unit, n lhe interest of the unit owner is real estate, the
statement must be in recordable form. The statement must be
furnished within 10 business days after receipt of the request and is
binding on the association, the executive board, and each unit owner.

(1) In a cooperative, upon nonpayment of an assessment on a unit, a
unit owner may be evicted in the same manner as provided by law in
the case of an unlawful holdover by a commercial tenant, and the lien
may be foreclosed under this section.

() The association’s lien may be foreclosed under this subsection:

(1) in a condominium or planned community, the lien of the
association must be foreclosed as a mortgage or deed of trust on real
estate is foreclosed, or as a lien is foreclosed under AS 34.35.005:

(2) in a cooperative whose unit owners’ interests in the units are
real estate, the lien of the association must be foreclosed as a
mortgage or deed of trust on rer.l estate is foreclosed or as a lien is
foreclosed under AS 34.35.005:

(3) in a cooperative whose unit owners' interests in the units are
personal property, the lien of the association must be foreclosed as a
security interest under AS 45.09: or

(4) in the case of foreclosure under AS 34.20.070. the association
shall give reasonable notice of its action to each lien holder of a unit
whose interest would be affected.

tk) In a cooperative, ifthe interest of the unit owner in a unit is real
estate,

11) the association, upon nonpayment of an assessment and compli-
ance with this subsection, may sell the unit at a public sale or by
private negotiation, and at any time and place: each aspect of the sale,
including the method, advertising, time, place, and terms must be
reasonable: the association shall give reasonable written notice to the
unit owner and a lessee of the unit owner of the time and place of the
public sale or. if a private sale is intended, of the intention of entering
into a contract to sell and of the time after which a private disposition
may be made: the same notice must also be sent to any other person
who has a recorded interest in the unit that would be cut off by the
sale, but only if the recorded interest was on record seven weeks
before the date specified in the notice as the date ol a public sale or
seven weeks before the date specified in the notice as the date alter
which a private sale may be made: the notices required by this
subsection may be sent to any address reasonable in the circum-
stances: sale tnav not lie held mil five weeks alter the sending ol the
notice: the association may ay at a public sale and. if the sale is
conducted by a fiduciary or other person not related to the association,

at a private sale;
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(2) unless otherwise agreed, the debtor is liable for any deficiency
in a foreclosure sale under AS 09.45.170;

(3) the proceeds of a foreclosure sale must be applied in the
following order:

(A) the reasonable expenses of sale:

(B) the reasonable expenses of securing possession before sale
including holding, maintaining, and preparing the unit for sale,
payment of taxes and other governmental charges, premiums on
hazard and liability insurance:

»C) satisfaction of the lien of the association:

(D)  satisfaction in the order of priority of a subordinate claim
record; and

IE) remittance ofany excess to the unit owner.

(4) a good faith purchaser for value acquires the unit free of the
associations debt that gave rise -to the lien under which the
foreclosure sale occurred and any subordinate interest, even though
the association or other person conducting the sale failed to comply
with the requirements of this section; the person conducting the sale
shall execute a conveyance to the purchaser sufficient to convey the
unit and stating that it is executed after a foreclosure of the
association’s lien by power of sale and that person conducting the sale
was empowered to make the sale; signature and title or authority of
the person signing the conveyance as grantor and a recital of the facts
of nonpayment of the assessment and of the giving of the notices
required by this subsection are sufficient proof of the facts recited and
of the authority of the person to sign; ft rthcr proof of authority is not
required even :f the association is named as grantee in the convey,
ance;

(5) at any time before the association has disposed of a unit in a
cooperative or entered into a contract for its disposition under the
power of sale, the unit owner or the holder of a subordinate security
interest may cure the default of the unit owner and prevent sale or
other disposition by tendering the performance due under the securitv
agreement, including an amount due because of exercise of a right to
accelerate, plus the reasonable expenses of proceeding to foreclosure
incurred to the time oftender. it 1ch 95 SLA 19S5)

Sec. 34.08.4S0. Other liens, (a' In a condominium or planned
community,

of
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(1) except as provided in <) of this subsection, a recorded judgment
for money against the association is not a lien on the common
elements, but is a lien in favor of the judgment lien holder against the
units in the common interest community at the time the judgment
was entered and no other property of a unit owner is subject to the
claims of creditors of the association:

(2) if the association has granted a security interest in the common
elements to a creditor of the association under AS 34.08.430, the
holder of the security interest shall exercise its right against the
common elements before its judgment lien on a unit may be enforced;

(3) whether perfected before or after the creation of the common
interest community, if a lien, other than a deed of trust or mortgage
including a judgment lien or lien attributable to work performed or
materials supplied before creation of the common interest community,
becomes effective against two or more units, thp unit owner of an
affected unit may pay to the lien holdtr the amount of the lien
attributable to the unit, and the lien holder, upon receipt of payment,
shall promptly deliver a release of the lien covering the unit: the
amount of the payment must be proportionate to the ratio that the
unit owner’s common expense liability bears to the common expense
liabilities of all unit owners whose units are subject to the lien; after
payment, the association may not assess or have a lien against the
unit owner’s unit for any portion of the common expenses incurred in
connection with the lien;

(4) ajudgment against the association must be indexed in the name
of the common interest community and the assoc 'tion and. when so
indexed, is notice of the lien against the units.

(b) In a cooperative.

(1) if the association receives notice of an impending foreclosure on
all or a portion of the association's real estate, the association shall
promptly transmit a copy of the notice to each unit owner of a unit
located within the real estate to be foreclosed: a failure ot the
association to transmit the notice does not affect the validity of the
foreclosure:

(2) whether or not the pronertv of a ur.it owner is subject to the
claims of creditors of the association, other property of a unit owner is
not subject to the claims, ii 1ch 95 SLA 1985)
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Sec. 34.08.490. Association records. <a» The association shall
keep financial records sufficiently detailed to enable the association to
comply with AS 34.08.590. Financial and other records must be made
reasonably available for examination by a unit owner and an
authorized agent ofa unit owner.

tb) A professional manager, managing agent, accountant, or other
person wi'h whom the association has contracted for services shall
return all association records within five days of the termination of
the contract. If the association records are not returned within five
days, the association may sue for their return and for damages, ti? 1 ch
95 SLA 1985)

Sec. 34.08.500. Association as trustee. If a third person deals
with the association inthecapacity ofthe association as a trustee, the
existence of trust powersand their proper exercise by the association
may be assumed without inquiry. A third person is not bound to
inquire whether the association has power to act as trustee or is
properly exercising trust powers. A third person, without actual
knowledge that the association is exceeding or improperly exercising
its powers, is fully piotected in dealing with the association as if it
possessed and proper'v exercised the powers it purports to exercise. A
third person is not bound to assure the proper application of trust
assets paid or delivered to the association in its capacity as trustee.
(8 Ich 95 SLA 1985)

Article 4. Protection of Purchasers.

Section Section
510. Applicability 610. Release of liens
520. Liability for public offering state- 620. Conversion property
ment requirements 630. Expresswarranties of quality

530. Public offering statements generally C)0. Implied warranties of quality
540. Common interest communities sub- 650. Exclusion or modification of implied

ject to development rights warranties of quality
550. Time shares 660. Statute of limitations for warranties
560. Common interest communities con- 670. Effect of violations on rights of ac-
taining conversion property tion
570. Common interest community securi- 6S0. Labeling of promotional material
ties 690. Declarant's obligation to complete
5S0 Purchaser's right to cancel and restore
590. Resales of units 700. Substantial completion of units

600. Escrow ofdeposits

Effective date of article. —Section 4,
ch. 93. SLA IP'3 provides- "This Act
takeselfectdanuarv !. 1974

88



sva,’pcc rAcio'T

834.08.320 Alaska Statutes Supplement § 34.08.320

Effect of amendments. — The 1986
amendment added subsections (ml, mi,
and (OL.

Article 3. Management of the Common Interest Community.

Section Section
320. Powers of unit owners' association 440. Insurance
340. Transfer of association control 470. Lien for assessments

Sec. 34.08.320. Powers of unit owners’ association, (a) Except
as provided in (b) of this section and subject to the provisions of the
declaration, the association may

(1) adopt and amend bylaws and rules and regulations;

(2) adopt and amend budgets for revenues, expenditures, and re-
serves and collect assessments for common expenses from unit owners;

(3) hire and discharge managing agents and other employees,
agents, and independent contractors;

t4) institute, defend, or intervene in litigation or administrative
proceedings or seek injunctive relief for violations of its declaration,
bylaws or rules in its own name on behalf of itself or two or more unit
owners on matters affecting the common interest community;

(5) make contracts and incur liabilities;

(6) regulate the use, maintenance, repair, replacement, and modifi-
cation of common elements;

(7) cause additional improvements to be made as a part of the com-
mon elements;

(S> acquire, hold, encumber, and convey in its own name any right,
title, or interest to real estate or personal property, except that

(Al common elements in a condominium or planned community
may be conveyed or subjected to a securitv interest only under AS
34.08.430; and

(B) part ofa cooperative may be conveyed or all or part of a coopera-

tive may be subjected to a security interest only under AS 34.08.430;

(9) grant easements, leases, licenses, and concessions through or
over the common elements;

(10) impose and receive a payment, fee, or charge for the use,
rental, or operation of the common elements, other than limited com-
mon elements described in AS 34.0S.100(2) and (4). and for services
provided to unit owners;

(11) impose a reasonable charge for late payment of assessments
and. after notice and an opportunity to be heard, levy a reasonable
fine for a violation of the declaration, bylaws, ruies. and regulations of
the association;

n'" ;mpose a reasonable charge for the preparation and recording
0 sendment to the declaration, the filing and recording of a plat
0L a that accompanies an armndrnent. resale certificate required
by AS 34.08.590, or a statement of unpaid assessments;
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(13) provide for the indemnification of its officers and executive
board and maintain directors' and officers' liability insurance;

(14) assign its right to future income, including the right to receive
common expense assessments, but only to the extent the declaration
expressly permits the assignment;

(15) exercise any other powers conferred by the declaration or by-
laws;

(16) exercise any other power that may be exercised in the state by
a legal entity of the same type as the association; and

(17) exercise any other power necessary and proper for the gover-
nance and operation of the association.

(b)  The declaration may not impose limitations on the power of the
association to deal with the declarant that are more restrictive than
the limitations imposed on the power of the association to deal with
other persons. (8 1 ch 95 SLA 1985; am 8 23 ch 161 SLA 1988)

Effect of amendments. — The 19S8 or plan that accompanies an amendment"
amendment, effective January 1.1989, in-  in subsection (alil2).
serted "the filing and recording of a plat

Sec. 34.08.340. Transfer of association control, (a) Before or
not more than 60 days after the termination of declarant contro'l :he
declarant shall relinquish control of the common interest community
and the unit owners shah accept control. At the same time, the declar-
ant shall deliver to the common interest community all property of the
unit owners and of the common interest community held or controlled
by the declarant including, but not limited to

(1) the original or a photocopy of the recorded declaration and tach
amendment to the declaration; if a photocopy is provided, it shallbe
certified by affidavit of the declarant, or an officer or agent of the
declarant, as being a complete copy of the actual recorded declaration;

(2) a certified copy of the common interest community articles of
incorporation, trust or partnership agreement;

(3) a copy of the bylaws,

(4) the minute books, including all minutes, and other books and
records of the common interest community;

(5) any rules and regulations that have been adopted;

(6) resignations of officers and members of the executive board who
are required to resign because the declarant is required to relinquish
control of the common interest community;

(7) the financial records, including financial statements of the com-
mon interest community, and source documents since the incorpora-
tion of the common interest community through the date ol turnover;

<8> common interest community funds or control of the funds ol the
common interest community;

191 all tangible personal property that is property of the common
interest community, represented by the declarant to he the property ol
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the association or ostensibly the property of the association and an
inventory of the property;

(10) a copy of the plans and specifications utilized in the construc-
tion or remodeling of improvements and the supplying of equipment to
the common interest community and in the construction and installa-
tion of all mechanical components serving the improvements and the
site, with a certificate in affidavit form of the declarant or an architect
or engineer authorized to practice in the state that the plans and
specifications represent, to the best of their knowledge and belief, the
actual plans and specifications utilized in the construction and im-
provement of the common interest community property and for ‘he
construction and installation of the mechanical components serving
the improvements;

(11) insurance policies;

(12) copies of any certificates of occupancy that may have been is-
sued for the common interest community property:

(13) any other permits issued by governmental bodies applicable to
the common interest community property in force or issued within one
year before the date the unit owners other than the declarant take
control of th common interest community;

(14) all written warranties of the contractor, subcontractors, sup-
pliers. and manufacturers, if any, that are still effective:

(15) a roster of unit owners and their addresses and telephone num-
bers, if known, as shown on the declarant's records:

(16) leases of the common elements and other leases to which the
association is a party;

(17) employment contracts or service contracts in which the com-
mon interest community is one of the contracting parties or service
contracts in which the common interest community or the unit owners
have an obligation or responsibility, directly or indirectly, to pay some
or all of the foe or charge of the person performing the service;

QS) all other contracts to whi.h the common interest community is
a party.

:b> The records shall be reviewed by an independent certified puuuc
accountant. The minimum report required shall be a review in accor-
dance with generally accepted accounting standards as defined by
regulation by the Board of Public Accountancy. The accountant per-
forming the review shall examine to the extent necessary supporting
documents and records, including the cash disbursements and related
paid invoices to determine if expenditures were for the common inter-
est community purposes and the billings, cash receipts, and related
records to determine that the declarant was charged and paid the
proper amounts of assessments.

(c> Before the transfer of control from the declarant to the associa-
tion. an inspection of the common areas and limited common areas
subject to the association's control shall be completed by

1%
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(1) an independent registered engineer, architect, or land surveyor;

(2) an appraiser with the designation of senior residential ap-
praiser. senior real property appraiser or senior real estate analyst of
the Society of Real Estate Appraisers;

I3) a residential member or member, appraisal institute, of the
American Institute of Real Estate Appraisers; or

(4) an individual with a designation established by regulation of
the Alaska Housing Finance Corporation for fee appraisers who cer-
tify the completion of construction.

(d) A report shall be prepared indicating the incomplete work and
repairs needed and the method of completing the work and making
the repairs. The transfer of control to the association shall be based
upon the declarant’s obligation to complete all repairs and finish all
incomplete work within a reasonable time after transfer of control
under representations in the public offering statement. (§ 1ch 95 SLA
1985)

Editor's notes. — This section is set
out to make changes in capitalization.

Sec. 34.08.440. Insurance, (a) Commencing not later than the
first conveyance of a unit to a person other than a declarant, the
association shall maintain, to the extent reasonably available:

(1) property insurance on the common elements and, in a planned
community, on property that must become common elements, insur-
ing against all risks of direct physical loss commonly insured against
or, in the case of conversion property, against fire and extended cover-
age perils and the total amount of insurance after application of any
deductibles must be not less than 100 percent of the actual cash value
of the insured property at the time the insurance is purchased and at
each renewal date, exclusive of land, excavations, foundations, and
other items normally excluded from property policies; and

(2) liability insurance, including medical payments insurance, in
an amount determined by the executive board but not less than an
amount specified in the declaration, covering all occurrences com-
monly insured against for death, bodily injury, and property damage
arising out of or in connection with the use, ownership, or mainte-
nance of the common elements and, in cooperatives, of each unit.

(b) In the case of a building that is part of a coonerative or that
contains a unit having horizontal boundaries described in the declara-
tion. the insurance maintained under (a)(1) of this section, to the
extent reasonably available, must include the unit, but need not in-
clude improvements and betterments installed by a unit owner.

(c) If the insurance described in (a) and ib> of this section is not
reasonably available, the association promptly shall cause notice of
the fact to be hand-delivered or sent prepaid by United States mail to
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each unit owner. The declaration may require the association to carry
other insurance, and the association in any event may carry other
insurance it considers appropriate to protect the association or the
unit owners.

(d) Insurance policies carried under mi and (hi of this section must
provide that

(1) each unit owner is an insured person under the policy with
respect to liability arising out of interest of the unit owner in the
common elements or membership in the association:

(2) the insurer waives the right to subrogation under the policy
against a unit owner or member of the household of a unit owner;

(3) an act or omission by a unit owner, unless acting within the
scope of the unit owner's authority on behalf of the association, will
not void the policy or be a condition to recovery under the policy; and

<1 if, at the time of a loss under the policy, there is other insurance
in the name of a unit owner covering the same risk covered by the
policy, the policy of the association provides primary insurance.

tel A loss covered by the property policy under (an 11and (b) of this
section must be adjusted with the association, but the insurance pro-
ceeds for the loss are payable to an insurance trustee designated for
the purpose or to the association and not to a holder of a security
interest. The insurance trustee or the association shall hold insurance
proceeds in trust for the association, unit owners, and lien holders as
their interests may appear. Subject to the provisions of (h) of this
section, the proceeds must be disbursed first for the repair or restora-
tion of the damaged property, and the association, unit owners, and
lien holders are not entitled to receive payment of a portion of the
proceeds unless there is a surplus of proceeds after the property has
been completely repaired or restored or unless the common interest
community is terminated.

() An insurance policy issued to the association does not prevent a
unit owner from obtaining insurance for the benefit of the unit power.

(g) An insurer that has issued an insurance policy under this sec-
tion shall issue certificates or memoranda of insurance to the associa-
tion and, upon written request, to a unit owner or holder of a security
interest. The insurer issuing the policy may not cancel or refuse to
renew it until 30 days alter notice of the proposed cancellation or
nonrenewal has been mailed to the association, each unit owner and
each holder of a security interest to whom a certificate or memoran-
dum of insurance has been issued at their last known addresses.

(hi A portion of the common interest community for which insur-
ance is required under this section that is damaged or destroyed must
be repaired or replaced promptly by the association unless ill the
common interest community is terminated anu AS 34.08.260 applies,
(2i repairs or replacement would he illegal under a state statute or
municipal ordinance governing health nr safety, or (3i 80 percent of

186
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the unit owners, including each owner of a unit or assigned limited
common element that will not be rebuilt, vote not to rebuild. The cost
of repair or replacement in excess of insurance proceeds and reserves
is a common expense. If the entire common interest communi'y is not
repaired or replaced. (1) the insurance proceeds attributable to the
damaged common elements must be used to restore the damaged area
to a condition compatible with the remainder of the common interest
community, and (2) except to the extent that other persons will be
distributees, (A) the insurance proceeds attributable to a unit and
limited common elements that is not rebuilt must be distributed to the
owner of the unit and the owner of the unit to which the limited
common elements were allocated, or to lien holders, as their interests
may appear, and tB) the remainder of the proceeds must be distrib-
uted to each unit owner or lien holder, as their interests may appear,
as tollows: (i) in a condominium, in p-oportion to the common element
interest of all the units and (ii) in a cooperative or planned commu-
nity, in proportion to the common expense liabi I'ties of all the units. If
the unit owners v - not to rebuild a unit, the allocated interests of
the unit are reallocated upon the vote as if the unit had been con-
demned under AS 34.03.740(a), and the association promptly shall
prepare, execute, and record an amendment to the declaration reflect-
ing the reallocations, and file and record a plat or plan that accompa-
nies the amendment.

«) The provisions of this section may be varied or waived in a com-
mon interest community if all of the units are restricted to nonresi-
dential use. (8 1 ch 95 SLA 1985; am S 24 ch 161 SLA 1988)

Effect of amendments. — The 1988 plat or plan that accompanies the amend-
amendment, elTective January 1. 1989, mem"™ for '"executed, and record an
substituted "execute, and record an amendment to the declaration reflecting
amendment to the declaration reflecting the reallocations™ at the end of the last
the reallocations, and tile and record a sentence in subsection (h).

Sec. 34.08.470. Lien for assessments, (a) The association has a
lien on a unit for an assessment levied against the unit or fines im-
posed against its unit owner from the time the assessment or fine
becomes due. Unless the declaration otherwise provides, fees, charges,
late charges, fines, and interest charged under AS 34.0S.3201a)(10) —
(12) are enforceable its assessments under this section. If an assess-
ment is payable in installments, the full amount of the assessment is a
lien from the time the first installment becomes due.

b) A lien under this section is prior to all other liens and encum-
brances on a unit except ill a lien and encumbrance recorded before
the recordation of the declaration and, in a cooperative, a lien and
encumbrance which the association creates, assumes, or takes subject
to: <2l a first security interest on the unit recorded before the date on
which the assessment sought to he enforced became delinquent, or. in

187
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a cooperative, the first security interest encumbering only the interest
of the unit owner and perfected before the date on which the assess-
ment sought to be enforced became delinquent; and (3) a lien for real
estate taxes and other governmental assessments or charees aeainst
the unit or cooperative. A lien under this section is also prior to all
security interests described in (2) of this subsection if the common
expense assessments based on the periodic budget adopted by the asso-
cie* tunder AS 34.08.460(a) would have become due in the absence
of acceleration during the. six months immedi "tely preceding institu-
tion of an action to enforce the lien. This subsection does not affect the
priority ofa mechanic’s or materialman’ lien, or the priority of a lien
for other assessments made by the association. A lien under this sec-
tion is not subject to the provisions of AS 09.3S.010.

() Unless the declaration provides otherwise, if two or more associ-
ations have liens for assessments created at any time on the same
property, each lien has equal priority.

(d) The recording of the declaration constitutes record notice and
perfection of the lien. Further recording of a claim of lien for assess-
ment under this section is not required.

(e) A lien for an unpaid assessment is extinguished unless proceed-
ings to enforce the lien are instituted within three years after the full
amount of the assessment becomes due.

(0 This section does not prohibit an action to recover sums for
which (a) of this section creates a lien or prohibit an association from
taking a deed in lieu of foreclosure.

(@ Ajudgment or decree in an action brought under this section is
enforceable by execution under AS 09.35.010.

(h) The association upon written request shall furnish to a unit
owner a statement setting out the amount of unpaid assessments
against the unit. If the interest of the unit owner is real estate, the
statement must be in recordable form. The statement must be fur-
nished within 10 business days after receipt of the request and is
binding on the association, the executive board, and each unit owner.

(i) In a cooperative, upon nonpayment of an assessment on a unit, a
unit cmer may be evicted in the same manner as provided by law in
the case of an unlawful holdover by a commercial tenant, and the lien
may be foreclosed under this section.

() The association's lien may be foreclosed under this subsection;

(1) in a condominium or planned community, the lien of the associa-
tion must be foreclosed as a lien is foiecln-ed under AS 34.35.005;

(2) in a cooperative whose unit owners' interests in the units are
real estate, the lien of the association must be foreclosed as a mort-
gage or deed of trust on real estate is foreclosed or as a iien i> fore-
closed under AS 34,35.005: or

18S
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13) in a cooperative whose unit owners’ interests in the units are
personal property, the lien of the association must be foreclosed as a
security interest under AS 45.09.

(k) In a cooperative, ifthe interest of the unit owner in a unit is real
estate,

(1) the association, upon nonpayment of an assessment and compli-
ance with this subsection, may sell the unit at a public sale or by
private negotiation, and at any time and place; each aspect of the sale,
including the method, advertising, time, place, and terms must be
reasonable; the association shail give reasonable written notice to the
unit owner and a lessee of the unit owner of the time and place of the
public sale or, if a private sale is intended, of the intention of entering
into a contract to sell and of the time after which a private disposition
may be made; the same notice must also be sent to any other person
who has a recorded interest in the unit that would be cut off by the
sale, but only if the recorded interest was on record seven weeks be-
fore he date specified in the notice as the date ofa public sale or seven
weeks before the date specified in the notice as the date after which a
private sale may be made; the notices reqirred by this subsection may
be sent to any address reasonable in the circumstances; sale may not
be held until five weeks after the sending of the notice; the association
may buy at a public sale and. if the sale is conducted by a fiduciary or
other person not related to the association, at a private sale;

(2) unless otherwise agreed, the debtor is liable for any deficiency
in a foreclosure sale under AS 09.45.170;

(3) the proceeds of a foreclosure sale must be applied in the follow-
ing order:

(A) the reasonable expenses of sale;

(B) the reasonable expenses of securing possession before sale in-
cluding holding, maintaining, and preparing the unit for sale, pay-
ment of taxes and other governmental charges, premiums on hazard
and liability insurance;

(C) satisfaction of the lien of the association:

(D satisfaction in the order of priority of a subordinate claim of
record: and

(E) remittance of any excess to the unit owner.

(4) a good faith purchaser for value acquires the unit free of the
association's debt that gave rise to the lien under which the foreclo-
-ure sale occurred and any subordinate interest, even though the asso-
ciation or other person conducting the sale failed to comply with the
requirements of this section; the person conducting the sale shall exe-
cute a conveyance to the purchaser sufficient to convey the unit and
stating that it is executed alter a foreclosure of the association's lien
by power of sale and that person conducting the sale was empowered
to make the sale; signature and title or authority of the person signing
the conveyance as grantor and a recital of the facts ol'nonpayment <
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the assessment and of the giving of the notices required by this sub-
section are sufficient proof of the facts recited and of the authority of
the person to sign; further proof of authority is not required even if the
association is named as grantee in the conveyance;

(5) at any time before the association has disposed of a unit in
cooperative or entered into a contract for its disposition under the
power ol s. 'e, the unit owner or the holder of a subordinate security
interest may cure the default of the unit owner and prevent sale or
other disposition by tendering the performance due under the security
agreement, including an amount due because of exercise of a right to
accelerate, plus the reasonable expenses of proceeding to foreclosure
incurred to the time of tender. (S 1ch 95 SLA 1985; am $ 7 ch 61 SLA
1986)

Effect of amendments. — The 1i)Sti  concerning notice from the association in
amendment in subsection ij'in paragraph  the event of foreclosure, and made related
11*deleted "as a inorteaRe or deed of tfist word and punctuation chances. For the
on real estate is ureclosed. or" preceding  prior version of this section, see the main
"as a hen,” deletoJ former Darapraph 14/. pamphlet.

Article 4. Protection of Purchasers.

Section Section
590. Resales of units 700 Substantial comp’etion of units

020. Conversion property

Sec. 34.08.590. Resales of units, la) Except lor a sale in which
delivery of a public offering statement is required, or unless the sale is
exempt under AS 34.0S.510(b), a unit owner shall furnish to a pur-
chaser before execution of a contract for sale of a unit or before con-
veyance a copy of the declaration, as amended, the bylaws, the rules or
regulations of the association, and a certificate containing a statement
disclosing

(1) the effect on the proposed disposition of a right of first refusal or
other restraint on the free alienability of the unit;

(2) the amount of the monthly common expense assessment and
any unpaid common expense or special assessment currently due and
payable from the selling unit owner;

(3) any other fee payable by unit owners;

(4) any capital expenditures in excess of 33,000 apDroved by the
executive board for .he current and two next succeeding fiscal years;

(5" the amount of reserves for capital expenditures and of any por-
tions of the reserves designated by tiie association for a specified
project:

ib> the most recent regularly prepared balance sheet and income
and expense statement, if any, of the associa,;on:

i?i the current operating budget of the association;
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Trie differences iIn revenues and costs are expected to be covered by the
division®s operating budget until the fees ire reassessed.

Calculations for this fiscal note assume that common interest community
managers, like all other licensing programs, will be responsible for
sharing in the administrative costs of the division. Therefore, based
on 50 licensees, common interest community managers will be responsible
for covering .19% of the administrative costs. The .19% is derived by
dividing the anticipated number of licensees (50) into the total number
of licensees (26,995), not including business licenses.
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Calculations for this fiscal note assume that common interest community
managers, like all other licensing programs, will be responsible for sharing
in the administrative costs of the division. Therefore, based on
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covering .019% of the administrative costs. The .019% is derived by
dividing the anticipated number of licensees (50) into the total number of
licensees (26,995), not including business licenses.

3253D-2/043090b

Page 2 0f2



(-
(-

>('ECOC')OI-I-I

CSHB 146(Fin) am  "An Act limiting civil liability for damages relating
to peer review committees, licensing boards, ana
impaired physician programs; authorizing
temporary courtesy licenses for  certain
occupations; relating to powers and duties of the
State Medical Board; reauiring persons licensed by
the State Medical Board to mane reports relating
to the outcome of malpractice claims and civu
actions; and providing for an effective date."”

Tliis bill contains a number of provisions which would increase the effectiveness
of the State Medical Board In the performance of its duties relating to 1)
licensing and permitting medical professionals; 2) reviewing the malpractice
claims histories of physicians licensed in Alaska; and 3) creating a retired status
license for physicians retired from active practice. In addition, the bill
somewhat increases the immunity provisions for persons— including
witnesses —assisting occupational licensing boards in general in carrying out
their enforcement duties and functions, ana creates a "courtesy"” status permit
for various professionals visiting Alaska.

Section 1 of the bill, amends AS 08.02.020 by extending and clarifying the
"limitation of liability" provisions already in law to encompass witnesses,
medical board convened physician review panels, and impaired practitioner
program volunteers who assist the Medical Board through the provision of
consultation and expert testimony services relative to Division of Occupational
Licensing (hereinafter "division") disciplinary cases.

At the present time, various licensing boards and the division have experienced
difficulty in identifying in-state licensed professionals willing to serve in
advisorP/ capacities to the boards on individual discipline cases or involve
themselves m physician impaired practitioner programs. This reluctance flows
from the professionals’ legitimate personal liability fears that licensees
("respondents™ in discipline cases) who are being investigated will decide to
personally sue the professional or witness who is providing their services to a

board or the division.

The department supports the protections this will provide to persons assisting
the division and its regulatory boards in licensing actions. Without this
language, the state’s ability to turn to licensees or other witnesses to assist in
disciplinary matters will continue to be severely impeded.

Section 2 of the bill would give the state’s twenty-one (21) licensing boards aud
commissions the ability to issue a "courtesy" license to visiting professionals.
This idea was originally conceived in order to accommodate Olympic team
physicians when it was anticipated that the Olympics would be coming to

Alaska.
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In working up this proposal, it was discovered that there are many other
occasions when a courtesy license would be helpful: visiting Iditarod
veterinarians; international sporting teams playing in Anchorage accompanied
by their team physician; visiting foreign delegations accompanied by a variety of
professionals. This new provision would allow for the courtesy licensing of
visiting professionals and would allow the boards to authorize limited practice
restricted to the treatment of or professional assistance to members of their
sports team or delegation while visiting in the state.

Section 3 amends AS 08.64.101 to clarify the Medical Board’s (hereinafter
"board’s") authority to contract with a private professional organization to
establish an impaired physician program. The word "contract” is a more
accurate term for the relationship between the board, the division, and the
private organization establishing such a program, and creates a Hc* bond
Detween the state and the program in order that the program can be designated
an agent of the board for purposes of liability limitations under AS 08.J2.020.
This section also adds language which more clearly states the range or scope of
the impaired physician program, and requires that the board adopt regulations
concerning the impaired medical professionals program.

Thus, this section extends immunity protections to physicians serving in a
voluntary capacity on the impaired physician program committee. Currently,
the physicians and intervenors serving on the impaired physician committee
have done so with considerable personal risk, given their vulnerability to suit by

an angry colleague.

Section.4 of HB 146 pertains to board records and adds two new subsections to
AS 08.64.130. The first new subsection [subsection (b)] directs the board to
maintain records on each licensed physician concerning civil malpractice actions
and their outcomes. The second new subsection [subsection (c)] simply reauires
that the malpractice records received under new subsection (b) be available to
the public, just as board records regarding the admission of licensed physicians

are already available to the public.

Section 5 amends AS 08.64.190 to add to the list of application procedures the
requirement that the applicant provide ais or her medical work history. The
board has, by policy decision, already begun independent verification of each
applicants meaical school and internship program records. Section 6 amends
AS 08.64.190 to place into statute the specific authority of the board to
scrutinize the applicant’s medical work history.

Section 6 of the bill amends board provisions concerning the qualifications of
physician applicants. The bill adds language to AS 08.64.200 to require the
physician applicant to provide an explanation of all negotiated settlements or
judgments in claims or civil actions alleging medical malpractice against the

applicant.
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New language in this section also provides for the board, or the division on its
behalf, to contact other liceming jurisdictions directly if an applicant for
licensure in Alaska was licensed in a jurisdictioj that does not report its
disciplinary actions affecting physicians to the Feujration of State Medical
Boards. The Federation maintains the disciplinary data bank which is accessed
by mostjurisdictions for information on physician applicants.

Section 7 amends AS 08.64.205 which deals with qualifications for licensure of
osteopathic physician applicants and merely makes these sections equivalent to
the allopathic physician applicant requirements in AS 08.64.200, as amended in
Section 6 of this bill.

Similarly, Section 8 makes parallel amendments for podiatry applicants.

Section 9 amends the statutory provisions affecting foreign medical graduates
by clari?/ing the language for verification of foreign medical credentials. The
proposed language more accurately identifies the national agency responsible
for accrediting medical schools and moves the examination specifications into
regulation. This action will accommodate substantial change*1lexpected over the
next two years as the Educational Commission or Foreign hectical Graduates
(ECFMG) exam is phased out and all medical school graduates (U.S. and foreign
alike) are required to follow the same examination pathway.

Sections 10 and 11 of the bill clarify the interview requirement for licensure.

Section 12 amends the grounds on which the board may refuse to grant a
license. This amendment closes an existing loophole in the statute. Currently,
persons who have surrendered a license m another jurisdiction while under
disciplinary investigation by that jurisdiction are free to apply for licensure in
Alaska. It then falls to the board to spend considerable time and money
investigating the causes ofthe disciplinary problem in that other jurisdiction (in
a sense, duplicating t™o actions of that jurisdiction) in order to determine
whether it is appropru e to license the physician, deny the license, or place
some conditions on the license.

It seerr5 seiifibi*1from a public protection standpoint to require that the
physiciHu under disciplinary review in one jurisdiction resolve his or her
discipline problem in thatjurisdiction before being eligible to apply for licensure
in Alaska.

Section IS contains primarily housekeeping changes to recognize applicants
from both the provinces and territories of Canada and to allow for flexibility
concerning upcoming changes in the medical examination pathways by putting
exam specifications into regulation.
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Bectiona 14 and 15 of HB 146 amends physician "temporary™ permit provisions
y changing the present nature of a temporary permit. Currently, a temporary
permit is available to a physician who is applying for a permanent license in the
state, has completed all of the documentation for application, and is merely
awaiting the next medical board meeting to have his or ner application reviewed
by the board. The new provisions in this section would allow physicians to serve
temporary "tours of duty" in Alaska or to come to Alaska for a brief period of
time to determine whether or not they wish to relocate their practice to Alaska.

This section provides that physicians seeking temporary licensure must
complete a full, permanent license application ana would be issued a temporary
permit for up to six months at a reduced fee. If, at the end of that period of
time, the physician with the temporary license wishes to seek permanent
licensure, he or she would merely pay the remainder ofthe licensing fees for the
biennial licensing period. If the physician has decided not to stay, the
temporary permit expires. A temporary license could not be renewed under the
proposed amendment.

Section 16 contains primarily housekeeping changes to bring the requirements
for intern and resident-in-training permits in line with requirements for other
physician applicants, and providing for interviews by the medical board
executive secretary or other beard designated person.

Section 17 limits a locum tenens permit to sixty (60) consecutive days from its
current 120 days, and allows the executive secretary of the board to conduct
interviewd and issue permits to locum tenens physicians.

The board al m wishes to restrict the use of the locum tenens permit to its
intended statutory purpose, which is to allow a physician licensed in another
state to substitute for an Alaska-licensed physician for a limited period of time.
These amendments in Section 17-20 are companion to the changes made to the
temporary permit in Sections 14 and 15 of the bill and would further clarify the
distinction between those physicians coming to Alaska specifically to substitute
for an Alaska licensed physician (locum, tenens permit) and those coming to take
a "look-see" to determine if they wish to pursue practice in Alaska (temporary

permit).

Also in these sections are some housekeeping changes which would bring this
section into line with the rest of the medical practice act relative to interviews
and references to both the provinces and territories of Canada.

Sections 18 and 19 contain housekeeping changes similar to those in Section 16.
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Section 20 limits the length of time a physician could wort under a locum
tenens permit. If a physician found it necessary to work more than 240 days
during any consecutive 24 months, the physician would be required to meet the
requirements for lull licensure.

Section 21 of HB 146 creates a new section, AS 08.64.276, establishing a retired
status license. There are a number of physicians who retain licensure far
beyond the time it is reasonable for them to practice, mostly out of a sense of
pride that licensure brings them and because of an oddity in statute that
prohibits them from using the "M.D." alter their name if not licensed. (That
statute, 08.02.010, is designed to prevent the unliceused from deluding the
public as to their qualifications.)

It is felt that a permanent retired license status will both serve elderly
physicians wishing to retain their M.D. title and protect the public. Retired
status should also appeal to those physicians who are effectively retired and
presently faced with CME requirements they cannot meet due to age and
Infirmity. The proposed language also empowers the board to make very certain
the physician is competent, should a retired physician wish to return to active

status.

Section 21 also creates a new section (AS 08.64.279) that authorizes the
executive secretary or other designee of the board to conduct certain physician
candidate interviews. This greatly enhances the efficiency and effectiveness of
the board without compromising the standards for license and permit
requirements. The executive secretary or board designee would conduct
interviews for the variety of short-term licenses and permits that are issued by
the Medical Board; however, this amendment does not remove the requirement
that a physician getting permanently licensed in Alaska must be interviewed by
a memDer of the board itself.

In recent years, individual board members have encountered severe difficulty in
accommodating the requirement imposed on board members to interview locum
tenens physicians. As a result, tne board has, by policy, delegated to the
executive secretary the authority to conduct these interviews where feasible.
This language would put that authority into statute.

Section 22 amends the grounds for imposition of disciplinary sanctions in
AS 08.64.326. The amendments are primarily very minor housekeeping
changes, but do include a fairly controversial revision to the "professional
incompetence” standard (page 11, lines 3-5). This section adds a aualifier
stating that the board may not impose disciplinary sanctions “solely on the basis
that a licensee’s practice is unconventional or experimental in the absence of
demonstrable physical harm to a patient.”
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The medical board considers this inclusion unnecessary and, while we would no
doubt prefer no amendment to this section, in the spirit of acceptable
compromise the division and the board do not object to this language.

v&ction 23 of the bill amends board statutes which address reports of
disciplinary action to the Federation of State Medical Boards and the National
Practitioner Data Bank. Present language specifies that disciplinary action
taken against licensees is to be reported. The changes in this section broaden
the reporting to include temporary, residency, locum tenens and physician
assistant permit holders, as well. The board reports disciplinary actions against
permit holders, considering that such reporting falls under the legislative intent
of the statute, but we believe it would he best to have specific language in the
statute authorizing such reporting.

Sec.tion.24 amends the "duty to report” provisions of the Medical Board” “atute
by strengthening the subsection having to do with peer review and physician
assistance in investigatory cases, making clear that the limited Lability
provisions of amended AS 08.02.020 (Sec. 1 of this bill) apply to those persons
assisting the board in determining the competency of a physician and his or her
potential danger to the public. This section also specifically includes the
Impaired physician program volunteers in the immunity protections provided
for in this section of the statute.

Section 25 amends the board statutes by creating a new section that requires
licensed physicians to report to the board the outcome of each medical
malpractice claim or civil action in which damages have been or are to be paid
by or on behalf ofthe licensee to the claimant.

Although this section has been controversial, neither the board nor the division
opposes this section of the bill at this time, mainly because this section requires
reporting similar to that of present Federal Public Law 99-C60.

Section 26 amends the definitions section to clarify the issue of who may use the
designation "physician,” "M.D.," "D.O.," etc. There is presently a great deal of
concern over this statute because it effectively prohibits a person wno is trained
as a physician and received an M.D. degree but who is not licensed or practicing
medicine from using the designation M.D. in teaching, authoring books, or other
types of activities. It is hoped that the proposed language will clarify this issue
and allow persons to use the academic designations they earned without
misleading the public that they are licensed to diagnose and treat patients.
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Section 27 is the effective date clause.

The State Medical Board and the division have spent considerable time
following this bill through the legislative process and feel that HB 14-6 would
greatly enhance not only the effectiveness of all occupational licensing boards
vis-a-vis their discipline cases, but that the provisions directly impacting the
Medical Board would solve a great many existing licensing complications end
substantially benefit Alaska’s consumers of medical services.

For the reasons stated ajove, this partment supports passage of
CSHB 146 (Fin) am.
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