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STATE OF WEST VIRGINIA,
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V.

HAROLD L.  BUCKNER, RESPONDENT.
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BRIEF OF HAROLD L. BUCKNER

I. KIND OF PROCEEDING AND NATURE OF RULING BELOW

Respondent ,  Harold L .  Buckner ,  a  duly e lec ted  and serving m a g i s t r a t e  of 

M e rc e r  County,  West Virginia ,  r e fused  to  issue a war ran t  subsequent  to  the passage 

of  A r t ic l e  3, Sec t ion  22 of t h e  West  Virginia  Cons t i tu t ion  (The Right  to  Bear Arms 

Amendment) .  The p e t i t i o n e r  sought  a Writ  o f  Mandamus in the  Ci rcui t  Cour t  of 

M erce r  County,  West  Virginia ,  to  r e q u i r e  M a g is t r a t e  Buckner to issue the w a r ra n t .  

The Ci rcu i t  Court  ru le d  t h a t  t h e  c o n s t i tu t io n a l  provision did, in fac t ,  void West 

Virginia Code,  C h a p te r  61, A r t i c l e  7, S e c t io n  1 insofar as it deal t  with the  carrying 

of  f i rearms  without  a l i c e n s e .  The C i r c u i t  Cour t  d i rec ted  the par t ies ,  with their 

a g re e m e n t ,  to c e r t i f y  t h e  ques t ions  p r e s e n t e d  to  the West Virginia 'u p rem e  Court
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of  Appea ls ,  which g r a n t e d  t h e  S t a t e ' s  p e t i t ion  to  docke t  the  c e r t i f i e d  ques t ion  on 

O c to b e r  13, 1987.

H. THE CERTIFIED QUESTIONS

I. Is West Virginia C o d e , C h a p te r  61, Ar t ic l e  7, Sec t ion 1, c o n s t i tu t iona l  in 

l ight  of  the  subsequen t  a d o p t io n  of  A r t i c l e  III, Sect ion 22 of  t h e  C o ns t i tu t ion  of 

West Virginia?

2. May th e  L e g i s l a tu r e  of  t h e  S t a t e  of  West Virginia by p roper  legis la t ion 

r e g u l a t e  t h e  r ight  of  a p e r s o n  to  keep an d  bear  arms in the  S t a t e  of  West  Virginia?

ED. STATEMENT OF FA CTS

On the  10th day of  M arch ,  1987, a c i t y  pol iceman in P r ince ton ,  M erce r  County,  

West Virginia,  a r r e s t e d  t h e  o p e r a t o r  of a motor  vehicle  for the  o f fense  of driving 

under  the  in f luence  of  a lcoho l .  In a lawful  s e a r c h  following t h a t  a r r e s t  the  policeman 

d i scove red  a .22 ca l iber  a u t o m a t i c  pistol  in the  pocke t  of the  d r ive r  a n d  reques ted  

the  dr iver  to  p roduce  a l i c e n s e  for the  s am e .  The dr iver  advised th e  ci ty  pol iceman 

th a t  he did not h a v e  a l i c e n s e  to  ca r ry  t h e  pistol .

The ci ty  pol iceman o b ta in e d  a w a r ra n t  for dr iving under  the  in f luence ,  charging 

the  dr iver  with t h a t  o f fense ,  a nd  r e q u e s t e d  of  the  re sponden t  m a g i s t r a t e  th a t  he 

issue a w a r ra n t  for ca r ry ing  a  dangerous  an d  deadly weapon wi thout  a l ic ense  to  do 

so. T h e  re sponden t  conc luded  t h a t  West Virginia  Code,  C h a p te r  61, A r t ic l e  7, Sect ion 

I was in violat ion of  A r t i c l e  III, Sec t ion  22 of  t h e  Cons t i tu t ion  of  West Virginia. 

The  C i r cu i t  Cour t  of  M e r c e r  County found t h a t  the fil ing of a formal  wri t ten 

complaint  for this o f fense  would have been a  fu t i le  ac t  and tha t  no formal  complaint
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u nde r  oalh  was necessa ry  t o  p rope r ly  br ing the  m a t t e r  before  the C i r cu i t  C o u r t  in 

t h e  proceed ings  there in  pending .

Af ter  hea r ing  on the  m a t t e r  b e f o r e  the Ci rcu i t  Court ,  the C our t  made  the  

following f indings of  fact :

1. "The Cour t  finds t h a t  in compar in g  West Virginia Code, C h a p te r  61, A r t i c l e  

7, S e c t io n  1, and  in Ar t ic le  3, S e c t io n  22 of  the  Cons t i tut ion of We n  Virginia,  t h a t  

t h e  sa id  s t a t u t e  appears  to  be in c o n f l i c t  with the cons t i tut ional  ..sion."

2. "The C our t ,  t h e r e fo r e ,  finds t h a t  Ar t ic l e  3, Section 22, of the  C o ns t i tu t ion  

has  voided t h a t  p a r t  of  West Virginia  C o d e , Cha p te r  61, Art ic le  7, Sec t ion  1, dea l ing 

wi th  t h e  carry ing  of f i r earms  w i thou t  a  l i cense .  The Court  finds tl iai  the  L e g i s l a tu r e  

of  t h e  S t a te  of  West Virginia may  r e g u l a t e  in some fashion th e  r igh t  to  k e e p  and  

b e a r  arms  under  c i r c u m s ta n c e s  not in confl ic t  with Art ic le  3, Sec t ion 22 of  the  

Cons t i tu t ion  of West Virginia ."

The pe t i t i o n e r  and r e s p o n d e n t  a g r e e d  to  c e r t i f y  this m a t t e r  t o  this  C o u r t .

ARGUMENT

A. THAT THE VOTERS WERE LED TO BELIEVE THAT THEIR PASSAGE
OF THE AMENDMENT WOULD NOT ABROGATE EXISTING STATUTORY
REGULATION OF DANGEROUS WEAPONS.

T he  S ta te ,  in i ts  br ief ,  ob se rves  t h a t  "much o f  this argument was d is t i l l ed  from 

a d r a f t  of  J a m e s  W. McNeely 's  c om pre hens ive  a r t i c l e  ent i t l ed ' The Right  o f  Who to  

Bear  What, When and Where—W.Va. F i re a rm s  Law v. The Right t o  Bear  Arms 

A m endm ent1, 90 W. Va. L. Rev.  p. 1125 (1987)".

As poin ted out  in the  amicus  c u r i a e  b r ie f  of  the National Rif le  Assoc iat ion ,  

Mr. McNeely was a member of  the  L eg i s l a tu re  which passed the c ons t i tu t iona l  

amendmen t  in ques t ion ,  having been  e l e c t e d  and duly serving as  such from M erce r  

County .  As po in ted  out on p a g e  5 of  the  amicus c u n a e  brief,  Delegate  McNeely
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a t t e m p t e d  to  inser t  t h e  word " lawful"  by amendm ent  on March 20, 1985, and th a t  

amendm ent  was subsequen t ly  s t r i c k e n  by the  Legis l a tu re .  Subsequen t ly ,  on the  next 

day De lega te  Thomas A. Knigh t ,  D-Kanawha,  a t t e m p t e d  to have the  r eso lu t ion  r e t u r n e d  

to second  read ing in o rder  to  m ake  an amendmen t ,  subjec t ing  the  r igh t  t o  the  "po l i ce  

power"  of  the s t a t e .  This a t t e m p t  was d e f e a t e d  seventy-s ix  t o  t w e n t y - t w o  in the  

House of Delegates .  The  House of  De lega tes  then  vo ted  n ine ty -one  to  s even  to  pass 

the r esolut ion.

On the  S e n a te  s ide,  S e n a to r  Palumbo a rg u e d  long and hard a g a in s t  the  resolut ion 

for the  fea r  t h a t  it would s t r i k e  down ex is t ing  laws. See  Appendix A-20 to  t h e  

imicus cu r iae  b r ie f .

A review o f  t h e  va r ious  a r t i c l e s ,  which a re  a t t a c h e d  to  the  amicus  curi ae  

br ief , a s  a n  appendix,  ind ic a te s  t h a t  new spape rs  and  d e ba te s  t h ro u g h o u t  the  S t a t e  

during the  passage of  the  r eso lu t ion  and t h e r e a f t e r ,  fully and  tho roughly  expressed  

the  opinion of those  who would oppose t h e  r eso lu t ion  on the basis  t h a t  it would 

cance l  exis t ing gun-con t ro l  laws.

The  S t a te ,  in i t s  b r ie f ,  conc ludes (page  8) t h a t  " i t  is c lear  t h a t  the  Right  to  

Keep and Bear  Bears  Am endemen t  to  the  West Virginia Cons t i tu t ion  was  not meant  

to nul li fy exis t ing laws."  This  conclusion is wi thou t  f ac tua l  support  or logic . Had 

the e f f o r t s  of D e le g a t e  McNeely to  add the  word " lawful"  and had  th e  e f f o r t s  of 

De lega te  Knight  t o  make  the  amendment  sub je c t  to  the  "pol ice  power"  o f  the S t a te ,  

or e i t h e r  of  t h es e  e f f o r t s ,  been success fu l ,  t h e n  the  a rgument  o f  t h e  S t a ‘e might 

bear  some logic.  The f a c t  t h a t  both of t h e s e  e f f o r t s  were  spec i f ica l ly  tu rned  down 

by the  L e g i s l a tu re  ind ica te s  c lea r ly  that  the  Leg is l a tu re  had no such  in te n t  as s t a t e d  

by th e  S t a t e .  Had t h a t  been  the  c lear  i n te n t  of the  L e g i s l a tu re  in pass 'ng the 

r esolut ion,  it could h a v e  simply added  l anguage  to  t h a t  e f f e c t ,  or  a dop ted  one of 

the  am endm en ts  r e f e r r e d  to .
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The argument  of the  S t a t e  in i ts  b r ie f ,  on pu ge six and seven ,  a l l eg ing  th a t

the  proponents  r ep e a te d ly  a s s e r t e d  " t h a t  t h e  proposed amendment  would h a v e  no

e f f e c t  on ex is t ing gun laws;  t h e  express  pu rpose  of  t h e  amendment  was s imply to

prohibi t  municipal i t ies  from, a t  some  point  in the  future ,  banning guns",  is equa l ly

illogical  in l ight o f  West Virginia  C o d e , C h a p t e r  8, A r t ic l e  12, S e c t io n  5A,  which

very c lear ly  provides  tha t

" . . . ne i the r  a  municipa l i ty  nor the  govern ing  body of  any munic ipa l i ty  
shall  have the  power  t o  l imit  the  r ight  of a n y  person to  own any  
revolver ,  pistol ,  r i f le  or  shotgun,  or any ammunition or ammunit ion  
components  to  be used t h e r e w i t h  nor  to so r egu la te  the keeping  of 
gunpowder so  as to  d i r e c t l y  or ind i r e c t ly  prohib i t  the ownership of such 
ammunition.. . ."

This s t a t u t e  was passed by t h e  L e g i s l a tu r e  in 1982 prior t o  the  passage  o f  the  

r esolut ion in quest ion.  T h a t  s t a t u t e  goes on to  permit  the  munic ipa l i t ies  t o  pass 

ordinances  r e l a t ing  to  the  a r r e s t i n g  and conv ic t io n  of  persons for  ca rry ing  abou t  

t h e i r  persons any revolver  or o t h e r  pistol ,  e t c .  It is in terest ing  to  note  t h a t  this 

s ec t io n  does not even  requ i re  a n  exemption  w here  the  person has a l i c e nse  t h e r e f o r .  

Thus,  with West Virginia Code,  C h a p t e r  8, A r t ic l e  12, Sec t ion 5A in p lace ,  the  

municipal i t i es  could not have pa s se d  any  law s  banning or possessing th e  l i s ted  f i rea rm s  

in the  fu ture .

The basis of  the  a rg u m e n t  of  the  S t a t e  is t h a t  t h e  proponents  took the  posi t ion 

t h a t  t h e  right  to  bear  a rm s  a m e ndm en t  did not  change  exist ing laws.  The  f a c t  of 

the  m a t t e r  is t h a t  the opponents of  the  am endment took the position t h a t  it would, 

-in fa c t , change existing law  and the  L egislature refused, although j / i / en  opportunity  

to  do so , to word the amendment in such a fashion so a s  to  deal w i tn  t h a t  q u e s t i o n .  , 

As pointed out by th e  unders igned  in R e sponde n t ' s  Note of Argument  h e r e t o f o r e  

f iled,  the funct ion of c ons t i tu t iona l  provis ions a s  opposed to s t a t u t o r y  provis ions,  

was di scussed by Judge  Browning in S t a t e  v. Brown, 157 S.E. 2d 580 (W. Vn. 1967), 

in which he makes the fo l lowing obse rva t ion :
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"At the  ou t se t  i t  might  be well  t o  r e i t e r a t e  what  this  cour t  has said 
on severa l  occas ions . . . 'T he  L e g i s l a tu r e  of  th is  S ta te ,  unl ike the  Congress  
of t h e  United S t a t e s ,  under  t h e  F e d e r a l  Cons t i tut ion,  does not  depend  
for i ts  au th o r i ty  upon the  e x p re s s  g r a n t  of leg is la t ive power .  The  
Federa l  Cons t i tu t ion  is a gr an t  of  power ;  the  S ta te  Cons t i tu t ion  is a 
r e s t r i c t i o n  of  power .  The  C o n s t i t u t i o n  of  the  S ta te  is examined  to 
a s c e r t a i n  the  r e s t r a i n t s ,  if any ,  which  the  people  have imposed upon 
the  Leg is la tu re ,  no t  to d e te r m in e  t h e  powers  they  have  c o n fe r r e d . ' "

If West  Virginia Code ,  C h a p t e r  61, A r t i c l e  7, Sec t ion 1 is s t i l l  e f f e c t i v e ,  why

did we need A r t i c l e  III. Sec t ion  22 o f  t h e  C o n s t i t u t i o n ?  If A r t i c l e  III, Sec t ion  22 of

th e  C o n s t i t u t i o n  means anyth ing,  it h a s  to  mean t h a t  the  people of  t h e  S t a t e  w a n t e d

to  change  the  law in e x i s t e n ce  at  the  t ime  and  p lace  r e s t r a in t s  upon the  L eg i s l a tu re .

Any o t h e r  conclusion is i l logica l  and  would  r en d e r  the  ac t  of the  Leg i s l a tu re  and

the  peop le  in adop t ing  th e  c o n s t i tu t io n a l  provis ion an  exerc ise  in fu t i l i ty .

T h e  comparison  by t h e  S t a t e  o f  t h e  i n s t a n t  const i tut ional  provis ion wi th  the

f e d e r a l  cons t i tu t io n a l  provision as d i scussed  in Sta t e  v. Workman, 35 W.Va. 367, 14 SE

9 (1891) ignores  the fac t  t h a t  the  provis ions  now be fo re  the  Court  a r e  s u b s ta n t ia l ly

d i f f e r e n t  from the  Second Amendment  t o  t h e  United S t a t e s  C o n s t i t u t i o n , which says

"A well r egu la ted  mil i t ia  being  n e c e s s a r y  t o  the  secur i ty  of  a f r e e  
s t a t e ,  the  r igh t  o f  the  people  t o  k e e p  a nd  bear  arms, shall  not be 
infr inged."

The  Federa l  Cons t i tu t ion  r e f e r s  t o  t h e  "people"  as  a c lass,  as  com pared  to

th e  c ons t i tu t iona l  provision now b e fo r e  t h e  c o u r t ,  which re fe rs  t o  "a  person".

T h e re  is an obvious and c lear  i n c o n s i s t e n t  e tw een  West Virginia C o d e ,

C h a p t e r  61, A r t i c l e  7, Sec t ion  I, and  A r l i c u  . . .  ion 22 of t h e  C o n s t i t u t i o n . It

is t h e  duty ,  t h e r e f o r e ,  of th is  Court  t o  a p p ly  t h e  c lea r  inten t ion of  the  e l e c t o r a t e

and  hold the  s t a t u t e  in ques t ion  u n c o n s t i t u t i o n a l .  Th is  principal  has  been  e n u n c ia te d

by th is  court  in unequivocable  language:

"If a constitu tional p 'ovision is c lea r  in its term s, and the intention o f  
the e le c to r a te  is c learly  e m b r a c e d  in the language of the provision  
its e lf , th is court must apply and not interpret the provision." S t a t e  ex 
rel  Bagley v. Blankenship, 246 SE 2d  99 (W. Va. 1978).
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B. THAT THE RIGHT TO BEAR ARMS IS NOT UNLIMITED, AND IS 
SUBJECT TO REASONABLE REGULATION BY THE LEGISLATURE TO 
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1. THAT THE LEGISLATURE’S POLICE POWER PERMITS 
REASONABLE REGULATION OF THE EXERCISE OF FUNDAMENTAL 
CONSTITUTIONAL RIGHTS.

The Right to  Bear  Arms Am endm en t  is, a s  observed by th e  S t a t e  in i ts  b r ie f  

on page nine, c lea r  and  u n e q u iv o c a b le .  It is conceded  tha t  t h e  a m e ndm en t  would 

by implication exc lude  the  use  o f  a rm s  for purposes  other  t h a n  as  s t a t e d  in the  

a mendm en t .  The  L e g i s l a tu r e  may a d d r e s s  th o se  o ther  purposes  in a fashion not  

incons i s ten t  with the  c o n s t i t u t i o n a l  p rov is ion .  Unfortunately,  West  Virginia  Code, 

C h a p te r  61, Ar t ic le  7, S e c t i o n  1 far  e x c e e d s  the  power of t h e  L e g i s l a tu r e  to so 

address  the  use of  a rm s  fo r  purposes  not  s e t  fo r th  in the Righ t  t o  Bear  Arms 

Amendment .

To  a rgue  th a t  t h e  l i c e ns ing  schem e  s a t i s f i e s  the cons t i tu t iona l  amendment  is 

to  ignore real i ty .  The  l ic ens ing  schem e  in West  Virginia now in p l a c e  is found in 

West Virginia Code,  C h a p t e r  61, A r t i c l e  7, S e c t io n  2, and r equ i res  t h e  app l i can t  for 

t he  l ic ense  to  publish a n o t i c e  s e t t i n g  f o r t h  his name and occ u p a t io n  and  the  fac t  

t h a t  he will a ppear  be fo re  t h e  C i r cu i t  C ou r t  on a ce r t a in  day a n d  m ake  app l i cat ion .  

The  s e c t ion  goe^ on to  prov ide  t h a t  the  c o u r t  "may4' grant  the  l i c e nse .  The app l ican t  

must  file a ve r i f ied  app l i c a t i o n  showing (1) t h a t  he is a c i t i zen o f  the  Umteds  S t a te s  

of Am erica;  (2) t h a t  he has b e e n  a bona f ide r es id e n t  of the  s t a t e  for  a t  leas t  one 

yea r  and  of  the  county  for  s ix ty  days; (3) t h a t  he is over e ig h t e e n  y e a r s  of  age,  a 

person of good moral c h a r a c t e r ,  o f  t e m p e r a t e  habi ts ,  not a d d ic t e d  t o  in tox ican ts  

nor  cont ro l led sub s ta n c e  a nd  t h a t  he has  not  been convicted o f  a felony or any 

o f fense  involving the  use of  a weapon in a n  un lawfu l  manner,  and t h a t  he is gainful ly 

employed in a lawful o c c u p a t io n  and  has  been  so  engaged for a pe r iod  of five years

- 7 -
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nex t  p re c e d in g  the  d a te  of  his app l i ca t ion ;  (4) t h e  purpose or purposes  for which 

t h e  a p p l i c a n t  desires  to  c a r r y  a weapon,  t h e  necess i ty  t he re fo r ,  the  count ies  in 

which he des ir es  t o  do so; (5) t h a t  he is q u a l i f i e d  under  minimum requ i rem en ts  for 

t h e  handl ing  and  f iring of f i r e a rm s  as  p r o m u lg a te d  by the  D epar tm en t  o f  Natural 

R e sou rce s .  The  a pp l i can t ,  if he can convince  the  C i r cu i t  Court  t h a t  he ought  to  have 

a  l i cense  under  these  provis ions,  is then  r e q u i r e d  to  pay $50.00 to  t h e  She r i f f  and  file 

a  bond with the  Clerk  o f  the C i r c u i t  Cour t  in the  pena l ty  of  $5,000.00.  A f te r  all 

o f  this  is done  and  the  fees  pa id,  t h e  l i c e n s e  is issuea  and the  C le rk  furnishes  the 

S u p e r in t e n d e n t  of t h e  D epa r tm en t  of  Publ ic  S a f e t y  a c e r t i f i e d  copy of  the  order .

How is it possible to  r e a d  in to  the  c o n s t i tu t io n a l  amendment  t h a t  a person's  

r igh t  t o  keep  and bea r  a rms can be so r e s t r i c t e d ?  T h e re  is nothing m  t h e  const i tu t iona l  

a m e ndm en t  which could r e s t r i c t  t h e  r ight  to  c i t i z e n s  of the  United S t a t e s  o f  America,  

t o  a o n e -y e a r  res idency of  the  s t a t e  and a  s ix ty  day res idency of  t h e  county .  The 

s t a t u t e  r equ i r e s  t h a t  the  pe rson be ga inful ly  employed  in a lawful  occupat ion  and 

have  been  so  engaged  for a pe r iod  of  f ive  y e a r s  nex t  preceding  the d a te  of  his 

a p p l i c a t i o n .  This  would e l im ina te  r e t i r e d  pe rsons ,  persons  on disabi l i ty ,  housewives,  

pe rsons  in school  an d  anyone  e ls e  who has no t  been gainful ly employed for a period 

o f  five yea rs .  Is t h e  S t a t e  t ak ing  the  pos i t ion  t h a t  these  people  a r e  not  "persons" 

a s  c o n te m p la t e d  by the  c ons t i tu t iona l  a m e n d m e n t ?  Where in t h e  cons t i tut ional  

am endm en t  does it a u th o r i z e  the  Leg is l a tu re  t o  d e l e g a t e  to  the  Depar tm ent  of  Natural  

R e sou rce s  t h e  power to  make ru le s  and r e g u l a t i o n s  for the  handling and  firing of 

f i r e a rm s ?  Where in t h e  cons t i tu t iona l  a m e n d m e n t  does it say t h a t  a person is 

r e s t r i c t e d  t o  a pa r t i cu la r  coun ty  or coun t i es  in which he may keep and bear  arms? 

Where in t h e  Cons t i tu t ion  does it say  t h a t  t h e  C i r c u i t  Court shall ,  in i ts  exclusive 

d i sc re t ion ,  dec ide  who can  keep  and bear  a r m s  and  who c a n ' t  keep  and bear  arms?
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This  r a t h e r  b r i e f  ana ly s i s  of  the  l i c e n s in g  law should make it obvious tha t  

the  ex is t ing  law, with r e g a r d  t c  t h e  r ight  t o  keep and  bear  arms for t h e  reasons 

se t  fo r th  in the  a m e ndm en t ,  is c lea r ly  u n c o n s t i tu t io n a l .

I t  is a d m i t t e d  t h a t  the  L e g i s l a tu re 's  p o l i c e  power may encompass  " reasonab le"  

r e s t r a i n t s  upon con s t i tu t io n a l ly  g ran te d  r i g h t s ,  but  the S t a te  here in  is taking an 

e x t r e m e l y  un reasonab le  view of  th a t  r ight .  By way of  example,  t h e  r igh t  of f ree  

s p e ec h  as  es tab l ished  by th e  C o ns t i tu t ion  d o e s  not  e x te nd  to  the  r igh t  of  a person 

to  yell  f i re  in a c row ded  t h e a t e r .  But h e re ,  if t h e  S t a t e ' s  posi t ion is wel l taken,  

t h e  r ig h t  of f r e e  s p e e c h  could be r e s t r i c t e d  t o  persons who have a l i c e n s e  t o  speak,  

who have  been r e s id e n t s  o f  t h e  s t a t e  for  m o re  than  a year ,  have  been  gainful ly 

employed for more t h a n  f ive yea rs ,  and confo rm  to  the regula t ions  s e t  fo r th  by some 

b u r e a u r a c y  of  s t a t e  gove rnm en t .  All o the r  p e r s o n s  would not have  th e  r igh t  of f ree  

s p e e c h .

2. THAT LEGISLATURES FROM JURISDICTIONS WITH
CONSTITUTIONAL PROVISIONS SIMILAR TO WEST VIRGINIA'S
REGULATE CARRYING HANDGUNS.

The S t a t e  h e r e  a rg u e s  t h a t  many o t h e r  s t a t e s  have s imilar  cons t i tu t iona l  

prov is ions  and  goes f o rw ard  with s t a t u t o r y  r e g u l a t i o n s  concern ing  th e  same.  While 

this  a rgum e n t  might be helpful ,  i t  is su b m i t t e d  t h a t  the  same is an a rgum e n t  to the  

wrong branch  of  gove rnm en t .  This  is a l e g i s l a t iv e  m a t t e r .  The ques t ion  be fo re  this 

cour t  being narrowly l im ited  to  t h e  c o n s t i t u t i o n a l i t y  of  West Virginia C ode , C hap te r  

61, A r t i c l e  7, Sec t ion  1, and  the  c e r t i f i e d  q u e s t i o n  a s  to  whether  or  not  t h e  Legis la ture  

may r e g u l a t e  in some fashion the  r ight  to  k e e p  and  bear  arms under  c i rcumstances  

not  in c on f l i c t  with A r t i c l e  HI, Sec t ion 22 o f  the  Cons t i tu t ion  of  West Virginia .

T h e  S t a t e  s e em s  on pages 13 and  14 o f  i ts br ie f  to be conced ing  that  the  

l icens ing r e q u i r e m e n ts  of West Virginia a re  oppres s ive ,  a t  least in t h e  two instances 

of t h e  pos t ing  of  a bond and  th a t  the pe rson  be employed for the  f ive preceding

- 9 -
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ye a rs ,  and  conc ludes t h a t  t h e y  may be s t r i c k e n  without  compromising leg i s la t ive  

i n t e n t .  The  undersigned does  not  find in t h e  s t a t u t e  the  usual provision t h a t  the  

provis ions the re in  a re  s e v e r a b l e  and  t h a t  t h e  s t a t u t e  would survive if any pa r t  of it 

is found to  be uncons t i tu t iona l .  However ,  t h e  e n t i r e  phi losophy of  the  l icens ing  

s t a t u t e  was passed without  t h e  b e n e f i t  of  t h e  gu idance  of the Right  to  Bear  Arms 

A m endment .  The  unders igned  does  not  c o n c e d e ,  by any in te r p re ta t io n ,  t h a t  the 

L e g i s l a tu r e  has the power t o  r eq u i r e  a  l i c e n s e  based  upon the o th e r  r eq u i r em e n ts  

s e t  for th  in West Virginia C o d e , C h a p te r  61, A r t i c l e  7, Section 2. T h e  C i r c u i t  Court  

s t i l l  has, under  the  S t a t e ' s  sugges t ion ,  t h e  a b s o lu t e  r ight  t o  gran t  or not  g r a n t  the  

l i c e n s e  and the  o ther  provis ions o f  the  l ic ens ing  s t a t u t e  a re  equa l ly  oppress ive.  A 

person  does not  need a l i c e nse  to  e x e r c i s e  t h e  r ig h t  of  f ree  speech .  The Right  to  

Bear  Arms Amendment  does not  prov ide  for a  l ic ense .  The r igh t  is s t a t e d  in c lear  

and  unequ ivocab le  language,  and  is not  s u b je c t  t o  in te rp re ta t io n  by apply ing  condi t ions 

a n d  r e s t r i c t i o n s  not co n ta in ed  there in .

3. THAT COURTS FROM JURISDICTIONS WITH SIMILAR 
CONSTITUTIONAL PROVISIONS UPHOLD THE LEGISLATURE'S 
POWER TO IMPOSE REASONABLE RESTRICTIONS ON HANDGUN 
CARRYING VIA LICENSING.

Why does the S t a te  insist  upon a l i c e n s e ?  Why can ' t  we  ju s t  a c c e p t  the 

c o n s t i tu t iona l  amendment  as  it is w r i t t e n  and  in i ts  c l e a r  language?  What  is the  fear?

These  ques t ions  seem t o  r equ i r e  some a n s w e r  before  this issue can be put  in 

p e r s p e c t i v e .  For  some unknown reason,  g o v e rn m e n t s  in modern t im es  seem to  think

t h a t  they  can  control  people  by req u i r in g  l i censes  for  various a s p e c t s  of  l i fe .  The

popula t ion  of  West Virginia by an ove rw he lm ing  majori ty  passed A r t i c l e  III, Sec t ion 

22 o f  t h e  Cons t i tu t ion  of  West  Virginia and  d id n ' t  put the  word l icense  in there

a n y w h e r e .  Why is it  so ha rd  for the  S t a t e  to  a c ce p t  the provis ions of  that

c ons t i tu t io n a l  amendm ent  a s  it is w r i t t e n ?

-10-
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Perhaps  the  S t a t e  fee l s  t h a t  bud peop le  will have weapons and  hurt  good

people .  It probably shou ldn ' t  be  a shock to  t h e  S t a t e  to know th a t  bad people

a l r e a d y  huve weapons  and  a r p  a l r e a d y  hu r t ing  g o o d 'p e o p le .  Apparen t ly  the S t a te

fee l s  tha t  if the  c o n s t i tu t iona l  a m e n d m e n t  is a l lowed  to  s tand in i ts c l e a r  language,

th e  bad people will have more  guns  an d  will hurt more  good people.  If  this  is the i r

thought ,  they  don ' t  l ive  in t h e  rea l  world.  The  bad people have all t he  guns they

w an t .  It is the  good peop le ,  t h e  peop le  wiio r e spe c t  and  obey the  law,  who don ' t

wan t  to  go to  the  t roub le  of  go ing t o  t h e  C i r cu i t  Cour t  to  obtain a l icense,  post a

bond, run an ad  in t h e  n e w s p a p e r  an d  p rove  all  t h e  requ i rements  of  t h e  law, to

o b ta in  "permission" to  keep  a n d  b e a r  arms;  these  a r e  the  people  who don ' t  have  a rms

in our s t a t e .  C o nv ic te d  fe lons  a r e  p roh ib i te d  by federa l  law from possessing or

ca r ry ing  f i r ea rm s  which h a v e  moved in i n t e r s t a t e  commerce  (18 U.S.C.A.  Sect ion

922(g), (1987 po c k e t  part ),  which  should a l l e v i a t e  the  fea r  tha t  t h e s e  people will

lawful ly  have weapons .

The  S t a t e ' s  c h a r t  of  l ic ens in g  s t a t u t e  ind ica te s  t h a t  most s t a t e s  permit  the

open bear ing of  a rm s  wi thou t  a  l i c e n s e .  The  unders igned  is informed by a t t o rn e y s

for the  Nat ional  R i f le  Assoc ia t ion ,  a p p e a r in g  by amicus curiae,  t h a t  the  claim in

t h e  c ha r t ,  t h a t  Michigan r e q u i r e s  a l i c e nse  to  ca r ry  openly, is i n c o r r e c t ,  c i t ing

M.S.A., Sec t ion  28. 424, M .C .L .  S e c t ion  750.227,  which reads  as  follows:

"A person who shall  c a r r y  a dagge r ,  dirk,  s t i l e t t o  or o ther  dange rous  
weapon,  e x c e p t  hun t ing  knives  a d a p t e d  and  ca r r ie d  as such,  c o n c ea l ed  
on or abou t  his person,  or w h e t h e r  c onc ea led  or o therwise  in any  vehicle  
o p e r a t e d  or occup ied  by him, e x c e p t  in his dwell ing house or p l a c e  of 
business or on o the r  l and  possessed  by him; a n d  a pe rson  who shall  ca r ry  
a pistol  c o n c e a l e d  on or a b o u t  his person,  or, whe the r  c oncea led  or 
o therwise ,  in a veh ic le  o p e r a t e d  or occup ied  by him. excep t  in his 
dwelling house  or  p l ac e  of  business ,  or on o the r  land  possessed by him, 
wi thout  a l ic ense  to  c a r r y  t h e  pi s tol  as  provided by law, or if l icensed,  
ca rry ing  in a p lace  or m anne r  incons i s ten t  with any r e s t r i c t i o n s  upon 
which such l ic ense ,  shall  be gu i l ty  of  a felony, punishable  by 
imprisonment  in t h e  s t a t e  pr ison for  not  more than five years ,  or by a 
f ine of  not  more t h a n  $2,500.00."
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F u r th e r  that'-C onneclicut and Indiana r e q u i r e  a l icense  to  ca rry  a pistol openly.  

•However, a licen se  is issued as a m atter o f  right because o f the right to bear arms.

Rabbi t t  v. Leonard ,  36 Conn. Super .  108, 413 A. 2d 498 (1979; Schubert  v. D e ba rd , j

73 Ind. Dec.  510, 398 N.E. 2d 1339) (C t .A pp .  1980), and  t h a t  it has  even been held

den ied members  of  the  community the  op p o r tu n i ty  to  obtain  a gun permit  and  bear  

a rms for the i r  self  de fense" .  Motley v. Ke l logg , 78 Ind. Dec. 316, 409 N.E. 2d 1207, 

1210 (C t .  App. 1980).

F u r th e r ,  a cco rd ing  to  counsel  for t h e  Nat ional  Rif le  Assoc iat ion ,  the  S t a t e  

has  c i t e d  Utah C onstitution er roneous ly ,  t h e  same having been  rew orded  to  r e a d  as 

follows:

"The individual right o f the people to  keep and bear arms for security  
•tiv. d efen se  o f s e lf ,  fam ily, others, property, or the s ta te , a s well as 
for other law fu l purposes, shall not be infringed; but nothing herein 
shall prevent the leg isla tu re  from d efin ing  the law ful use of arms."

The u p - to - d a te  r igh t  t o  bear  arms g u a r a n t e e s  of  t h e  f o r ty - tw o  s t a t e s  may be

found in the  Appendix to  the  amicus  c u r i a e  b r ie f  on pages A-25 to  A-29.

Since  vi r tual ly  e ve ry  c a s e  r e l a t i v e  t o  t h e  posit ion of  the  r espondent  he re in

has been  c i t e d  in the  amicus curi ae  br ief ,  t h e  re sponden t  a d o p t s  t h a t  br ief  and  the

c o n te n t s  t h e r e o f  here in .

Respec tfu l ly  subm i t ted .

tha t  "not  making (pis tol  l icense)  a pp l i c a t ions  a va i l ab le  a t  the  ch ie f ' s  o f f i ce  e f f e c t iv e ly

HAROLD L. BUCKNER, Respondent, P.Q.

JOHNSTON, HOLROYD & GIBSON
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PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE
» ► *

NAME:
TITLE:
DORESS:
CITY:

p h o n e :
ILL NO: 
UBJECT: 
ESSAGE:

BILL LUHO 
376-5199 WK 
POB 870368 
WASILLA 
376-6533

ZIP: 99687

LOCAL AUTONOMY-ILLEGALIZE HOME BREWING???
DEAR SIRS
PLEASE WORK TO REPEAL OR AMEND THE LAW WHICH MAKES HOME BREWING 

ILLEGAL IN THE STATE. I REALIZE AFTER TALKING TO MISTER LARSON’S 
OFFICE. THAT THE INTENT WAS NOT TO ILLEGALIZE IN THIS AREA AND WAS 
ADVISED THAT I COULD PROBABLY CONTINUE. BUT THIS IS A HOBBY OF MINE THAT 
I LIKE TO BRAG ABOUT ANO I LIKE TO BE LEGAL. WOULD APPRECIATE A REPLY.

POMIO: 19112057 
DATE: 01/17/89 
TIME: 11:20:57 

IONAME: MAT-SU LIO

:0PIE3: REPRESENTATIVES REPRESENTATIVES SENATORS

U R  SON MENARD KERTTULA
BARNES BOUCHER SZYMAHSKI
BOYER CATO BINKLEY
COLLINS COTTEN ‘FAHRENKAMP
DAVIS. H. DONLEY FAIKS
ELLIS FOSTER HALFORD
FURNACE GOLL JfJNES
HANLEY HOFFMAN PEARCE
KOPONEN MARTIN STURGULEWSKI
MILLER PETTYJOHN UEHLING
PHILLIPS SHARP ZHAROFF
S»ULTZ SWACKHAMHER
TAYLOR
ZAWACKI

ULMER

DEAR: REPRESENTATIVE NAVARRE
a w

NAME: 
TITLE: 

ADDRESS: 
CITY: 
PHONE: 

BILL NO: 
SUBJECT: 
MESSAGE:

RICHARD ROSS 
CHIEF OF POLICE 
107 S. WILLOW ST 
KENAI. ALASKA 
283-7079 
HJR 7 
RIGHT TO KEEP Aim BEAR

ZIP: 99611

ARMS
REQUEST THAT YOUR COMMITTEE NOT MOVE THIS RESOLUTION UNTIL IT HAS RE 

CEIVEO THOROUGH LEGAL REVIEW. THE CONCERN BEING THAT THE MINIMAL STATUATORY R 
ULATION CURRENTLY PLACED ON FIREARMS POSSESSION (IE FELON IN POSSESSION!POSSES 
ION ON LICENSED PREMISES! WHILE INTOXICATED! OF ILLEGAL WEAPONS! CONCEALED WEA 
PONS) MAY BE JUDICALLY NULLIFIED IF ADOPTED.

POHID: 13193839 
DATE: 01/17/99
time: 19:30:39

LIONAME: SOLOOTNA LIO

COPIES: REPRESENTATIVE SENATOR 

SWACKHAMHER FISCHER

0 * '



.PUBLIC OPINION MESSAGE

DEAR: ?ESENT SUNO

■Ta me: 
TITLE: 

50RESS: 
CITY: 
PHONE: 

JILL NO: 
SUBJECT: 
Message:

ZIP: 99502

SHIRLEY WARNEE 
VICE PRESIDENT 
7800 LOTUS DRIVE 
ANCHORGE, ALASKA 
786-8851 . .
SJR 15
RIGHT TO KEEP AND BEAR ARHS
THE APOA STRONGLY OPPOSES tills BILL. THE ALASKA CONSTITUTION AS IT 

IS WRITTEN WORKS WELL FOR LAW ENFORCEMENT. THERE ARE SOME POTENTIAL 
PROBLEMS WITH WHAT THE NRA WANT/. IF IT WORKS FINE IT SHOULD BE LEFT ALONE. 

PLEASE REMEMBER GUNS IN BARS' ANU-ON SCHOOLGROUNDS. KEEP IN MIND RHEA VEGA.

POHIO:  -----
OATE: 05/03/88 
TIME: 17:19:30 

LIONAME: ANCHORAGE LIO

COPIES: REPRESENTATIVES

g;;jenberg
BARNES 
COTTEN 
NAVARRE 
TAYLOR .•
ULMER

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE SUND

NAME: ROBERTA ROGERS 
TITLE:

ADDRESS: 7310 MARCH COURT 82 
• CITY: ANCHORAGE, ALASKA ZIP: 99509
PHONE: 333-9985 .

BILL NO: HB • 398 ■ ' .
SUBJECT: MEMBERSHIP OF MEOICAIO RATE COMMISSION 
MESSAGE: I VOTE FOR YOU NOT TO TAKE CHIROPRACTIC OFF MEDICAID.

: POMID: 03172911 
' DATE: 05/03/A8 
TIME: 17:29:11 •*• 

LIONAME: ANCHORAGE-LIO

COPIES: REPRESENTATIVES

BARNES
COTTEN.'
GRUEN8ERG
NAVARRE*
TAYLOR
ULMER



• 'PUBLIC: OPINION MESSAGE 

DEAR: REPRESENTATIVE SUND ,

NAME! JIM WEIONER-
TITLE: PRES. ASSOC. FOR PROTECTTION OF PF 

ADDRESS: 5979 CHEAN HOT SPRINGS ROAD
CITY: FAIRBANKS •*' ' • . ZIP: 99701
PHONE! 980-6366 . . . •

BILL NO: SJR 25
SUBJECT: USE OF INCOME FROM PERMANENT FUND
MESSAGE: THIS ALSO PERTAINS.TO HJR9B.' LET US NOT FORGET THESE IMPORTANT BALL 
PROPOSITIONS. URGE THAT THE CONCEPTS CUTLINED IN THESE RESOLUTIONS BE PLACED 
ON THE BALLOT. HJR 98'S TEXT- SEEMS MOST REASONABLE, BUT SJR 25 IS ALL RIGHT 
TOO. ' . EOM-FZ

POMIO: 07091632 
DATE: 05/09/68 
TIME: 09:16:32 

LIONAME: FAIRBANKS LIO , .

COPIES: REPRESENTATIVES REPRESENTATIVES

ADAMS DARNES .
BOUCHER ' BOYER "
BROUN ’ CATO
COLLINS ‘ COTTEN
OAVIDSON DAVIS'-' ■
DONLEY '! • ELLIS
FRANK . \  . FURNACE •
GOLL ' GRUENBERG
GRUSSENDORF. HANLEY
HERRMANN • * HOFFMAN .’ 4
HUDSON : ' “ ’ KQPONEN
LARSON . ' MARTIN •'
MENARO MILLER •
NAVARRE "PEARCE-
PETTYJOHN " PHILLIPS
POURCHOT RlEGER
SHULTZ • . SPRINGER •
SWACKHAMHER .' TAYLOR
ULMER WALLIS
ZAWACKI

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE SUND

POLICE

ZIP: 99669

5u a n e ^ J d l a n oPRESVALA5KA CHIE 
BOX(2999 
so ld o tn A  ••
262-9955 •*
SJR 15 ' .
RIGHT TO' KEEP AND BRAR ARMS
THE CHIEFS OF POLIOE HAVE NOT CHANGED THEIR POSITIONOH SJR15. WE D 

NOT B&J.IEVE A CONSTITUTIONAL AMMENDMENT IS NECESSARY. THE RIGHTS OF ALASKANS 
ARE ALREAOY WELL PROTECTEpOJNDER OUR PRESENT CONSTITUTION. IF LEGISLATION W  
BE PASSEOSJtPREFER JiWKVERSION AS WRITTEN BY REP. ULMER’S COMMITTEE. '

NAME j
titl

ADDR&SS: 
ITY: 

PltONE: 
BILL NO: 
SUBJECT: 
MESSAGE:

POMIO: 13092931 
' DATE: 05/09/88 ’

TIME: 09:29:31- 
LIONAME: SOLDOTNA LIO

COPIES: REPRESENTATIVES

BARNES • 
COTTEN- 
GRUENBERG ' 
NAVARRE• 
TAYLOR 
ULMER •



Voters know NRA rhetoric from real dangers
NEW Y O RK  -  Is th e  N a­

tio n a l R ifle  A sso c ia tio n  s lip ­
ping? I f  th e  1988 e lec tion  re ­
tu rn s  a re  a gu ide , th is  m ost 
f e a re d  s p e c ia l  i n t e r e s t  in  
A m e ric a n  p o l i t ic s  m ay  be 
sh o o tin g  its e lf  in  th e  foot.

I t 's  w e ll k n o w n  th a t  th e  
NRA  p o u red  $6.1 m illio n  in to  
M ary lan d  to  o v e r tu rn  a s ta te  
law  b a n n in g  cheap , conceal- 
ab le  h an d g u n s. V oters n ev er­
th e less  su p p o rte d  th e  leg is la ­
tion  b y  a w ide  m arg in , as  the  
NRA  su ffe red  i ts  f i r s t  defea t 
in  a s ta te w id e  re fe ren d u m  on 
gun co n tro l.

I t 's  n o t so w ell k n o w n  th a t 
ev e ry  U .S . s e n a to r  ta rg e ted  
b y  th e  N RA  w on re-election  
an y w ay . A m ong th e m  w as 
H o w a rd  M e tz e n b a u m , D- 
O hio, a p e rs is te n t ad v o ca te  of 
gun c o n tro l w ho h as  been as 
p e rs is te n tly  denounced  b y  th e  
gun lo b b y  ("o u r  b ig g est foe ,” 
d e c la re d  W ay n e  L a P ie r r e ,  
ch a irm an  o f th e  N RA  P o lit i­
cal V ic to ry  Fund).

M etzenbaum  w as th e  S en­
a te  s p o n s o r  o f th e  B ra d y  
a m e n d m e n t .  N a m e d  f o r  
J a m e s  B ra d y ,  th e  fo rm e r  
p ress  se c re ta ry  w oun d ed  in

th e  a t t e m p t  o n  P r e s id e n t  
R eag an ’s life , th e  am en d m en t 
ca lled  fo r a  sev en -d ay  w a itin g  
p e rio d  d u rin g  w h ich  police  
could  d e te rm in e  w h e th e r a n y ­
one try in g  to  b u y  a han d g u n  
had  a fe lony  record .

D esp ite  th e  o rg a n iz a tio n ’s 
e ffo rts  to  d e fea t M etzenbaum  
— h e  e s t im a te s  th a t  th e y  
s p e n t  " h u n d r e d s  o f  th o u ­
sa n d s"  a g a in s t h im  in O hio — 
he w as re-e lected  b y  602,000 
votes.

M etzenbaum  th in k s  h is t r i ­
um p h  o v e r th e  N R A  w ill im ­
p ro v e  chances fo r  th e  B rad y  
am en d m en t in  th e  n e x t C on­
gress.

T he M ary lan d  re fe ren d u m  
d e fea t a lso  sh o u ld  lessen leg ­
is la to rs ’ fea rs  o f th e  N R A ’s 
a b il i ty  to  re ta l ia te , since it  
h ap p en ed  on th e  congressio ­
n a l d o o rstep  an d  w as  h eav ily  
covered  b y  W ash ing ton  p ress  
an d  te lev is io n . T h e  gun  lobby  
p u t up  $6.1 m illio n  of th e  
to ta l  of $6.6 m illio n  spen t in  
op p o sitio n  to  th e  s t a te ’s h a n d ­
gun  law .

S u p p o rte rs  o f th e  h andgun  
law  sp en t on ly  $752,107 to 
w in  b y  58 to  42 p e rcen t. W ith

tom wicker
in the nation

Gov. S chaefer an d  m ost M ary ­
lan d  law  en fo rcem en t o ffi­
c ia ls  on th e i r  side , th e y  suc­
ceeded in  convincing  v o te rs  
th a t  th e  law  d id  no t th re a te n  
leg itim a te  sp o rtsm en  an d  gun  
ow ners, b u t w ould  be effec­
tiv e  in  b an n in g  sa les o f cheap  
w eapons u sefu l on ly  to  c r im i­
nals.

These b low s to  th e  NRA  in 
th e  1988 e lec tions w ere  b a l­
anced, if  a t  a ll, on ly  b y  a 
N eb ra sk a  v o te  to  am end  th e  
s ta te  C o n s titu tio n  to  g u a ra n ­
tee  the  r ig h t to  b e a r a rm s. 
B u sh ’s e lec tion  a lso  m ay  be  a 
boost fo r  th e  NRA , since  he 
h as  opposed th e  w a itin g  p e r i­
od an d  o th e r  gun  co n tro l leg ­

isla tion .
N o n e  o f  th is  n e c e s s a r i ly  

m eans th a t  th e  N RA  w ill no t 
rem ain  a p o w erfu l o p p o n en t 
o f leg is la tio n  an d  can d id a te s  
th a t  a p p e a r  to  th re a te n  th e  
m i l l io n s  o f  n o n - c r im in a l  
A m ericans w ho le g itim a te ly  
ow n and  w a n t to  keep  gunsJ 
In  a ll b u t a  few  s ta te s , th e y  
fo rm  a  p o w erfu l v o tin g  b lo c  
ea s ily  a ro u sed  a g a in s t a n y ­
th in g  th ey  th in k  w o u ld  de-' 
p r iv e  th em  of, o r  re s tr ic t  th e ir  
a b ili ty  to  possess, w eapons' 
th ey  reg a rd  as th e irs  b y  righ t.

The 1988 e lection  re tu rn s  
suggest, how ever, th a t  such 
gun ow ners m ay  be  m ak in g , 
s h a ip e r  d is tin c tio n s b e tw een  
rea l th re a ts  to  th e ir  p erce ived  
in te r e s ts ,  an d  su ch  reason -, 
ab le , law -enhancing  s tep s  as, 
th e  Seven-day w a itin g  period  
(a lread y  in  effect in  22 states)! 
an d  M ary lan d ’s b an  on cheap ,j 
concealab le  handguns.

If  th a t ’s so, th e  NRA w ill! 
h av e  to  re th in k  its  tra d itio n a l;  
c ry-w olf tactics.

□  Tom Wicker I t  a New York 
Tlmaa columnist.
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In tho 1986 congressional elections, not a single 
Incumbent targeted for defeat by the NRA lost his or her seat.

LaPlorre: “It's very tough to defeat Incumbents In
Congress these days. Most members of Congress who vote for gun 
control are 1n safe districts and nobody's going to beat them. 
There are few competitive districts loft where the gun Issue 
Is the (major) Issue."

In recent congressional battles and numerous state gun
control fights, tho NRA and the organized police groups have 
clashed bitterly. This has given state lawmakers and members 
of Congress a political escape hatch, allowing them to oppose 
the NRA by supporting their local police.

"I don't see their relationship with police as ever bBlng 
vary good again," says Jerald Vaughn, executive director of 
the International Association of Chiefs of Police.

LaPlerre says he held meetings recently with "three or 
four* members of Congress, "people who we felt were confused’ 
over the early version of the plastic gun bill. "They're still 
friends of the NRA."

LaPlerro's view of his meeting with Exon: "I view It as
Informational. If Information Is fence-mending, and
fence-mending Is Information, I guess you could Interchange 
them."

Vaughn says of the NRA, "They are by no means out of the 
picture, but there are signs their stranglehold on this 
administration and Congress Is starting to loosen a bit.
There's a growing recognition In law enforcement the NRA Is an 
organization out of control. But politically, they're a savvy 
organization. They make sure they're never In a position of 
having to admit defeat."

N.T. "Pete" Shields, chairman of Handgun Control Inc.. 
says the entry of lew enforcement groups Into the fray has 
been crucla 1.

"The NRA used to call us bleeding-heart communists, soft 
on criminals," Shields says. "Now, whole law enforcement 
community the guys on the firing line on the street Is behind 
It (the fight to control guns). It's not credible to think of 
those people as bleeding-heart, liberal communists."

0407539
SECTION: General news 
STORY TAG: FlorldaGuns
BY: COLE. RICHARD ; Associated Press Writer 
0ATEL1NE: MIAMI (AP) April 28. 198B 
TIME: 1143PST CYCLE: AM 
PRIORITY: Regular WORD COUNT: n/a

006537

The shooting of three Miami policeman In a  month, along with 
a  skyrocketing murder rate, had authorities here demanding a  
change In Florida's liberal gun law Thursday, and the state 
Legislature appears to be responding.

Only hours after Miami motorcyclo patrolman dames Hayden 
was wounded twice with an automatic pistol during a routine 
traffic stop, a state House criminal justice subcommittee 
voted 4-3 Thursday to recommend an amendment to the state 
constitution to require a seven-day coolIng-off period for gun 
buyers.

On Wednesday, the full Senate had approved another bill 
that tightened up gun law loopholes allowing some convicted 
criminals to got concealed weapons permits.

The current relaxed gun law. approved last year over the 
protests of urban police agenclos, a l l  but eliminated 
cooling-off periods, banned local gun control ordinances and 
allowed most Floridians to carry a  concealed weapon.

Opponents, Including Mlaml-area police and city officials, 
say 1t encourages a Wild West atmosphere they blame for a 
surge In violence.

•You llberrlize gun laws and people feel they are at 
liberty to go out and shoot each other and shoot policemen," 
an angry Miami police Sgt. David Rivero said Thursday. "We're 
headed the wrong way."

Miami had an 18 percent Increase In gun-related crimes 
between October and March, compared with the same period 
before the lawwas passed. And ominously, gun theft., were up 
30 percent, said Rivero.

The murder rate In Dade County, after having dropped last 
year, has soared again, hitting the 100 mark In April four 
months ahead of the 19J7 rate.

"We're going to have to sea a lot more people killed and 
maybe a lot more policemen killed before the Legislature makes 
a change," said Metro-Dada police spokesman A) Hldalgo-Gato.

Miami Mayor Xavier Suarez on Thursday called for a new law 
or a state constitutional amendment giving local communities 
the right to regulate guns.

•We need extensive background checks and a cooling-off 
period," said Suarez. Under the current state law, counties 
can Impose a limited two-day cooHng-off period, but police 
say It's so vague that It's meaningless.

Wednesday night's wounding of Hayden, who was listed in 
stable condition Thursday, occurred In the same neighborhood

(cont. next page)
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ALASKA PEACE OFFICERS ASSOCIATION
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•February 15, 1988 ‘ .

The Honorable F ran  Ulmer 
C hair, S ta te  A f fa ir s  C tm uittee 
Alaska S ta te  L e g is la tu re  
P. 0. Box V 
Juneau,. AK 99811

• * j  •  , * "  •

• Deai- Fran: . • - ’ .

I  am w ritin g  concern ing  Senate J o in t  R esolution 15 which proposes 
an amendment to  th e  C o n s titu tio n  o f th e  S ta te  o f A laska. 'Hie 
re so lu tio n  has been re fe r re d  to  th e  House S ta te  A ffa irs  Cbnm ittee.

On January 14, 1988, the Alaska Peace O ffice rs  A ssocia tion  Board 
o f D irec to rs  fo rm ally  rece ived  the proposed r e s o lu t io n . At the  
conclusion o f  th e  review  a motion was unanimously passed opposing 
Senate J o in t  R eso lu tio n  1 5 . . .

Our concern w ith  t h i s  amer-iinent change i s  th a t  th e  door oould be. 
conceivably l e f t  open to  e lim in a te  other- laws c u r re n t ly  cn th e  
bocks. laws such as fe lon  in  possession  o f a handgun, possession  
o f weapons by in to x ic a te d  p erso n s, ca rry in g  ooncealed weapons, 
e tc .-  We fe e l  th e s e  a re  f a i r  and ju s t i f i a b l e  laws th a t  a re  
obviously needed.. .

As you-are {probably aw are,'- a  m a jo rity  o f our r.ertbers a re  gunv 
e n th u s ia s t .  We a re  engaged in  many a c t iv i t i e s ,  such as  hun ting , 
ta rg e t  sh o o tin g , t r a p  shoo ting  and alm ost any sp o rtin g , a c t iv i ty  
r e la t in g  to  guns and weapons. We do no t fe e l  our c u rre n t 
c o n s ti tu tio n  p r o h ib i ts  o r  dampens any le g itim a te  a c t iv i ty  in  
r e la t io n  to  th e s e  a c t i v i t i e s .

T herefore, i f  th e  machine i s  n o t broken, why f ix  i t .  We do n o t 
fe e l  the  c u r re n t c o n s t i tu t io n  in f r in g e s  upon any person o r  group, 
the r ig h t  to  b e a r  arm s. I t  does, however, allow  th e  s t a t e  to  • 
co n tro l the  p o sse ss io n  o f weapons by c e r ta in  people such as 
fe lons and peop le  under th e  in f lu e n c e . I t  a lso  allow s th e  s t a t e  
to  co n tro l p e r ta in  c la s s e s  o f weapons, such as bombs, s i le n c e r s ,  
saw ed-off sho tguns, sw itchb lade knives and the  l ik e .



Ttie Honorable Fran Uliner 
February  15, 1988 
Page 2

I f  you have any fu r th e r  q u e s tio n s , p lease  co n tac t me. 

S in c e re ly ,  . . .  ;

Ed Kalwara 
S ta te  P re s id en t
A laska Peace O ffice rs  A ssocia tion  
2760 Sherwood Lane 
Ju neau , AK 99801 
789-2165 (work)
789-0036 (home)

c c : Governors Crim inal J u s t ic e  Working Group
John Sund, C hair, House Ju d ic ia ry  Committee 
A ll Members o f  th e  House S ta te  A ffa irs  Committee



CITY OF SEWARD
P.O. BOX lb '

S E W A R D , ALA SK A 9 9 6 6 4

The H o n o r a b l e  Jo h n  Sund ,  C h a i r m a n ,  J u d i c i a r y  Com m it tee  
H ouse  o f  R e p r e s e n t a t i v e s  
P .O .  Box V, M a i l  S to p  3 1 0 0  
J u n e a u ,  A l a s k a  99811

D e a r  S i r :

I  am w r i t i n g  t o  e x p r e s s  my o p i n i o n  on S e n a t e  J o i n t  R e s o l u t i o n  No. 15.

I f e e l  t h a t  t h e  b i l l  i s  u n n e c e s s a r y ,  b e c a u s e  t h e  r i g h t s  o f  t h e  
i n d i v i d u a l  a r e  a l r e a d y  a d d r e s s e d  i n  t h e  c o n s t i t u t i o n .

B u t  m o re  i m p o r t a n t l y ,  i t  w o u ld  a p p e a r  t h a t  t h i s  b i l l  i s  an  e f f o r t  t o  
e x t e n d  t h o s e  r i g h t s  by m u d d y in g  t h e  w a t e r .  I  am s u r e  t h a t  t h e  i n t e n t  
i s  n o t  t o  a l l o w  t h o s e  i n d i v i d u a l s  who w o u ld  u s e  weapons  c r i m i n a l l y  m ore  
f r e e d o m .  However ,  t h e r e  i s  t h e  d i s t i n c t  p o s s i b i l i t y  t h a t  t h i s  w o u ld  b e  
a  s p i n  o f f  e f f e c t  o f  t h e  p a s s a g e  o f  t h i s  r e s o l u t i o n .

S u r e l y  i t  i s  a p p a r e n t  t h a t  . l e g i s l a t i v e  d i r e c t i o n ,  w h ich  many t i m e s  
a f f e c t s  p u b l i c  a t t i t u d e s ,  m u s t  r e m a i n  i n  an  a r e a  o f  r e s t r a i n t  when i t  
com es  t o  t h e  u s e  o f  w e a p o n s  t h a t  may e a s i l y  be t u r n e d  a g a i n s t  t h e
p u b l i c .  Our p e r s o n a l  f r e e d o m s  c u r r e n t l y  a r e  n o t  b e i n g  i n f r i n g e d .  
T e l l i n g  t h e  p u b l i c  t h a t  t h e i r  r i g h t s  e x te n d  p a s t  t h e  c u r r e n t  l e v e l  w i l l  
o n l y  c a u s e  t r o u b l e  f o r  a l l  .'o f .us-. •

How many o f  t h e  p u b l i c  . w i l l  r e a d  t h i s  t o  mean t h a t  S a t u r d a y  n i g h t
s p e c i a l s ,  a u t o m a t i c  w e a p o n s ,  an d  o t h e r s  a r e  o k ay  t o  own a n d  u s e ?  I
d o u b t  t h a t  many o f  t h e  c i t i z e n s  o f  t h i s  S t a t e  w i l l .  However,  t h o s e  who 
d o  s e e  f i t  t o  b r e a k  t h e  l a w s  and  e n d a n g e r  t h e  l i v e s  o f  o t h e r s  w i l l  u s e  
t h i s  t o  t h e i r  a d v a n ta g e .

I  a s k  t h a t  you  t a k e  t h e s e  m a t t e r s  i n t o  c o n s i d e r a t i o n  a s  you  d e l i b e r a t e  
on  t h e  p a s s a g e  o f  t h i s  r e s o l u t i o n .

S i n c e r e l y ,  ^ V ' l  ■

L o u i s  A. 'B e n c a r d in o  
\ O h i e f  o f  P o l i c e  

S e w a rd  P o l i c e  D e p a r tm e n t

•  Main Office (907) 224-3331

•  Police (907) 224-3338

•  Harbor (907) 224-3138

•  Fire (907) 224-3445

•  Telecopier (907) 224-3248

A p r i l  14,  1988

L A B /d r a  ‘
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Members o f  t h e  House j u d i c i a r y  C o m m i t t e e  

Res SJR 39

The M u n i c i p a l i t y  d o e s  n o t  o p p o s e  a c o n s t i t u t i o n a l  am endm ent  t h a t  
r e d e f i n e s  t h e  " r i g h t  t o  b e a r  a r m s "  a s  a p e r s o n a l  r i g h t  v e s t e d  i n  
e a c h  c i t i z e n  o f  t h e  s t a t e .  We a r e  v e r y  c o n c e r n e d  h o w e v e r  w i t h  
t h e  way i n  w h ic h  t h e  m e a s u r e  i s  now d r a f t e d .  Our  c o n c e r n s  a r e  
b a s e d  on t h e  f a c t  t h a t  t h e  p r e s e n t  l a n g u a g e ,  q u i t e  a r g u a b l y ,  
w o u ld  n o t  p e r m i t  t h e  s t a t e  .or  a m u n i c i p a l i t y  t o  r e g u l a t e  e i t h e r  
t h e  t y p e  o f  a rm s  p o s s e s s e d  o r  t h e  m a n n e r  an d  c i r c u m s t a n c e s  o f  
p o s s e s s i o n .

W h i l e  t h e  v e r s i o n  p a s s e d  by  t h e  S e n a t e  c l e a r l y  a l l o w s  r e g u l a t i o n  
o f  t h e  u s e  o f  a r m s ,  many e x i s t i n g  l a w s  do  n o t  r e l a t e  t o  t h e  
s i m p l e  u s e  o f  a w e a p o n ,  b u t  r a t h e r  t o  i t s  f u n c t i o n  and  t o  t h e  
m a n n e r  and  c i r c u m s t a n c e s  i n  w h i c h  i t  i s  p o s s e s s e d ,  p u b l i c  s a f e t y  
c o n c e r n s  demand t h a t  t h e  s t a t e  l e g i s l a t u r e  an d  l o c a l  a s s e m b l i e s  
be p e r m i t t e d  t o  ban  c e r t a i n  t y p e s  o f  a rm s  3 u c h  a s  b om bs ,  hand  
g r e n a d e s ,  m a c h i n e  g u n s ,  s i l e n c e r s ,  s a w e d - o f f  s h o t g u n s  and  b u l l e t s  
d e s i g n e d  t o  p i e r c e  p r o t e c t i v e  d e v i c e s  worn by  l a w  e n f o r c e m e n t  
o f f i c i a l s .  We b e l i e v e  l i k e w i s e  t h a t  t h e  c o n s t i t u t i o n  s h o u l d  p e r ­
m i t  t h e  L e g i s l a t u r e  t o  b a r  t h e  p o s s e s s i o n  o f  a rm s  b y  c e r t a i n  
c l a s s e s  o f  c o n v i c t e d  c r i m i n a l s ,  i n t o x i c a t e d  o r  m e n t a l l y  d i s t u r b e d  
p e r s o n s .  F i n a l l y  we f e e l  i t  i s  e s s e n t i a l  t o  c o n t r o l  t h e  c i r ­
c u m s t a n c e s  i n  w h ic h  o t h e r w i s e  l a w f u l  w e a p o n s  a r e  p o s s e s s e d  by 
l i m i t i n g  t h e  c a r r y i n g  o f  c o n c e a l e d  w e a p o n s ,  t h e  p o s s e s s i o n  o f  
l o a d e d  f i r e a r m s  on l i c e n s e d  p r e m i s e s ,  t h e  p o s s e s s i o n  o f  a  f i r e a r m  
by a m i n o r  w i t h o u t  p a r e n t a l  c o n s e n t ,  e t  c e t e r a .  We r e i t e r a t e  t h e  
p o s i t i o n  t a k e n  by A t t o r n e y  G e n e r a l  H a r o l d  Brown i n  h i s  March 26 ,  
1986 l e t t e r  r e g a r d i n g  SJR 39 :

T h e s e  s t a t u t e s  ( t h a t  w ou ld  be i n v a l i d a t e d  by 
SJR 39) s e r v e  an  i m p o r t a n t  p u b l i c  s a f e t y  f u n c ­
t i o n  by c a r e f u l l y  r e g u l a t i n g  t h e  p o s s e s s i o n  o f  
e s p e c i a l l y  d a n g e r o u s  w eap o n s  o r  w e a p o n s

Municipality
of

Anchorage
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c a r r i e d  in  an  e s p e c i a l l y  d a n g e r o u s  m a n n e r  o r  
p l a c e .  I f  t h e  l e g i s l a t u r e  d o e s  n o t  i n t e n d  t o  
r e n d e r  t h e s e  s t a t u t e s  u n e n f o r c e a b l e ,  n o r  t o  
f o r e c l o s e  a f u t u r e  l e g i s l a t u r e  f ro m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  o f  
l o a d e d  f i r e a r m s  i n  a  c h u r c h  o r  on s c h o o l  
g r o u n d s  f o r  e x a m p l e ) ,  t h e n  t h e  l e g i s l a t u r e s  
i n t e n t  t o  c o n t i n u e  t o  a l l o w  a r e a s o n a b l e  r e g u ­
l a t i o n  by la w  s h o u l d  b e  made c l e a r .

The c l a r i t y  o f  i n t e n t  r e f e r r e d  t o  b y  t h e  A t t o r n e y  G e n e r a l  m u s t  be 
e m b o d i e d  i n  t h e  m e a s u r e  i t s e l f .  O t h e r w i s e  b o t h  S t a t e  an d  
M u n i c i p a l  p r o s e c u t o r s  w i l l  f a c e  a f l u r r y  o f  l e g a l  c h a l l e n g e s  by 
t h o s e  c h a r g e d  w i t h  w e a p o n s - r e l a t e d  o f f e n s e s .

I n  c o n c l u s i o n ,  we u r g e  t h a t  i f  t h e  c o m m i t t e e  d o e s  n o t  i n t e n d  t o  
i n v a l i d a t e  e x i s t i n g  s t a t u t e s  a n d  o r d i n a n c e s  r e g u l a t i n g  t h e  t y p e  
o f  a rm s  t h a t  may b e  p o s s e s s e d ,  a n d  t h e  c i r c u m s t a n c e s  o f  
p o s s e s s i o n ,  t h e n  i t  m u s t  embody t h i s  i n t e n t  c l e a r l y  w i t h i n  t h e  
a m en d m en t  t h a t  i s  o f f e r e d  t o  t h e  v o t e r s  f o r  r a t i f i c a t i o n .

A n c h o r a g e  P o l i c e  D e p a r t m e n t
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office of the municipal attorney

F e b r u a r y  2 5 ,  1986

TO: Members o f  t h e  S e n a t e  J u d i c i a r y  C o m m i t t e e

Re:  S e n a t e  J o i n t  R e s o l u t i o n  No. 39

The p r o p o s e d  amendment  t o  A r t i c l e  I ,  S e c t i o n  19 o f  t h e  S t a t e  
C o n s t i t u t i o n  s e t  f o r t h  i n  S e n a t e  J o i n t  R e s o l u t i o n  No. 39 c o u l d ,  
i n  i t s  o r i g i n a l  f o r m ,  p r e c l u d e  t h e  r e g u l a t i o n  o f  c o n d u c t  w h i c h  
h a s  t r a d i t i o n a l l y  b e e n  c o n s i d e r e d  t o  be c r i m i n a l .  Of p a r t i c u l a r  
c o n c e r n  i s  t h e  c l a u s e  b e g i n n i n g  on l i n e  15 w h ic h  s p e c i f i e s  
" . . . p e r s o n a l  d e f e n s e  and f o r  t h e  d e f e n s e  o f  f a m i l y ,  p r o p e r t y , , , " .  
T h i s  p r o v i s i o n  c o u l d  be r e a d  t o  i n v a l i d a t e  a l l  e x i s t i n g  s t a t e  an d  
m u n i c i p a l  l a w s  g o v e r n i n g  t h e  u s e  o f  f i r e a r m s  f o r  s e l f - d e f e n s e  a n d  
t h e  d e f e n s e  o f  p r o p e r t y .  H i s t o r i c a l l y ,  t h e  r i g h t  t o  u s e  f i r e a r m s  
t o  p r o t e c t  s e l f ,  f a m i l y ,  a n d  p r o p e r t y  h a s  b e e n  c u r t a i l e d .  The 
am endm ent  i n  i t s  p r e s e n t  f o r m  w o u ld  c a s t  d o u b t  on t h e  v i a b i l i t y  
o f  c o n t i n u e d  r e g u l a t i o n  o f  s u c h  i t e m s .

The am en d m e n t ,  i n  i t s  p r e s e n t  f o r m ,  w ou ld  a l s o  h a v e  t h e  l i k e l y  
a f f e c t  o f  n u l l i f y i n g  s t a t e  a n d  m u n i c i p a l i t i e s  l a w s  r e g u l a t i n g  t h e  
p o s s e s s i o n  o f  f i r e a r m s .  T h i s  i s  b e c a u s e  o f  t h e  d e l e t i o n  o f  p r o ­
v i s i o n s  r e f e r e n c i n g  a " w e l l  r e g u l a t e d  m i l i t i a . "  H i s t o r i c a l l y ,  
t h e  c o u r t s  h a v e  i n t e r p r e t e d  t h a t  p h r a s e  a s  c r e a t i n g  n o t  a p e r ­
s o n a l  r i g h t  t o  b e a r  a r m s ,  b u t  r a t h e r  a  r i g h t  o f  t h e  s t a t e  t o  
m a i n t a i n  a m i l i t i a .  The d e l e t i o n  o f  t h a t  p h r a s e  w o u ld  c a s t  d o u b t  
o n  t h e  v a l i d i t y  o f  a l l  p r e v i o u s  c o u r t  d e c i s i o n s  p e r t a i n i n g  t o  t h e  
i n t e r p r e t a t i o n  o f  s e c t i o n  1 9 ,  a n d  a  s i m i l a r  p r o v i s i o n  o f  t h e  
F e d e r a l  C o n s t i t u t i o n .  W i th  t h e  d e l e t i o n  o f  t h a t  body  o f  l a w ,  t h e  
p h r a s e  " s h a l l  n o t  be i n f r i n g e d "  w o u ld  t a k e  on a w h o l e  new 
m e a n i n g .  T h u s ,  t h e  s t a t e  a n d  l o c a l  g o v e r n m e n t s  c o u l d  l o s e  t h e  
a b i l i t y  t o  r e g u l a t e  s u c h  a c t i v i t i e s  a s  t h e  c a r r y i n g  o f  c o n c e a l e d  
w e a p o n s  an d  t h o  o b l i t e r a t i o n  o f  s e r i a l  n u m b e r s  on f i r e a r m s .

Tho p r o v i s i o n  c o u l d  e a s i l y  be  am en d ed  s o  a s  t o  a f f i r m  t h e  r i g h t  
o f  t h e  i n d i v i d u a l  t o  own an d  p o s s e s s  f i r e a r m s  ( a s  o p p o s e d  t o  t h e  
r i g h t  o f  t h e  s t a t e  t o  m a i n t a i n  a m i l i t i a )  w i t h o u t  p r e c l u d i n g  t h o  
L e g i s l a t u r e ’ s  a b i l i t y  t o  p r e s c r i b e  c e r t a i n  c o n d u c t  w i t h  r e s p e c t
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t o  t h e  u s e  and p o s s e s s i o n  o f  d e a d l y  w e a p o n s .  F i r s t ,  I  would p r o ­
p o s e  a c h a n g e  t o  l i n e  15 w h e r e b y  t h e  t e r m  " p e r s o n a l "  would be 
r e p l a c e d  by " l a w f u l "  a n d  t h e  p h r a s e  " a n d  f o r  t h e  d e f e n s e "  be 
r e p l a c e d  by t h e  p h r a s e  " o f  s e l f " .  In  a d d i t i o n ,  l i n e  17 s h o u l d  bo 
c h a n g e d  by a d d i n g  l a n g u a g e  a f t e r  t h e  t e r m  " c i t y "  w h ic h  would r e a d  
" . . . e x c e p t  t h a t  t h e  m a n n e r  i n  w h ic h  a rm s  a r e  p o s s e s s o d  may be 
s u b j e c t  t o  r e a s o n a b l e  r e g u l a t i o n s  d e s i g n e d  t o  p r o t e c t  t h e  p u b l i c  
s a f e t y " .

I n  a d d i t i o n ,  i f  t h e  C o m m i t t e e ' s  i n t e n t  i s  m e r e l y  t o  e s t a b l i s h  a 
p e r s o n a l  r i g h t  t o  t h e  o w n e r s h i p  an d  p o s s e s s i o n  o f  f i r e a r m s  and 
n o t  t o  o v e r t u r n  e x i s t i n g  l a w s  g o v e r n i n g  t h e  u s e  o f  f i r e a r m s ,  t h e n  
s u c h  i n t e n t  s h o u l d  be p l a i n l y  s e t  f o r t h  i n  a p e r m a n e n t  r e p o r t  
t h a t  w i l l  s e r v e  i n  t h e  f u t u r e  t o  g u i d e  t h e  c o u r t s .  F u r t h e r m o r e ,  
i f  t h e  a d d i t i o n a l  l a n g u a g e  I h a v e  s u g g e s t e d  i s  a d d e d  t o  t h e  
a m e n d m e n t ,  t h e  C o m m i t t e e  r e p o r t  s h o u l d  c l a r i f y  t h e  C o m m i t t e e ' s  
i n t e n t  by  s p e c i f y i n g  t h a t  t h e  a b i l i t y  o f  s t a t e  and l o c a l  g o v e r n ­
m e n t  t o  im p o se  r e a s o n a b l e  r e g u l a t i o n s  on  t h e  p o s s e s s i o n  o f  
f i r o a r m s  w ould  i n c l u d e  l a w s  c u r t a i l i n g  t h e  p o s s e s s i o n  o f  c o n ­
c e a l e d  w e a p o n s  o r  w eap o n s  t h a t  h a v e  a l t e r e d  i d e n t i f i c a t i o n  m a r k s ,  
b u t  w ou ld  n o t  i n c l u d e  t h e  r i g h t  o f  t h e  s t a t e  o r  l o c a l  g o v e r n m e n t  
t o  e n a c t  an  o u t r i g h t  ban  on  t h e  o w n e r s h i p  o r  p o s s e s s i o n  o f  a r m s .

V e ry  t r u l y  y o u r s ,

DEPARTMENT OF LAW

J e r r y  W e r t z b a u g h e r  
M u n i c i p a l  A t t o r n e y

JWjgml

I
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* ot i •*The Honorable Vic Fischer • , .Lu*
Alaska State Legislature ‘ on
P.O, B?x V .  . .. >
Juneau, Alaska 99811 •*.. • .

• 9

Rei S.J.R. 39 
Dear Senator Fischer:

• •
You havo asked for tha Department of Law's comments 

upon the current language of S.J.R. 39, a resolution proposing 
an amendment to Article I, sec. 19 of the atate constitution, 
relating to a citizen's right to keep and bear arms. As I 
understand it, S.J.R. 39, as amsnded on .the Senate floor 
yaatorday, provides that art. I, sec. • 19 of the Alaska 
Constitution will be amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARKS. The
[A WELL-REGULATED MILITIA BEING' NECESSARY TO THE’ 
8ECURITY OF A FREE STATE, THE] right of aach 
citizen of the state [THE PEOPLE) to kaap and
bear arms for lawful defenea of •*!£, family,
property, anT the state and £ or lawful hunting, 
recreation, and other lawful purposes, shall not 
be infringed by a state or by a borough or city 
of the state.

  • * • ..We are concerned' that tho * language presantly 
contained in S.J.R 39 might allow iatar constitutional • 
challenge to some existing stata statutes. Present law, for 
example, prohibits a convicted felon from possessing a 
concaalable firearm, prohibits possession of oartain weapons 
such as bombs, hand grenades, siloncers, and savad-off shot 
guns, prohibits possession Of a firearm while intoxicated, or 
the discharge of a firoarm from, on, or across a highway, tha 
carrying of a concealed weapon, possession of a loaded firearm 
on licensed promises, or possession of a firearm by a minor
without parental consent. (See. AS 11.61.200-.220.)

• * ' • • •
’ • 1 • • '  * •These statutes serve' an important public. safety 

function by carefully regulating the possession of especially 
dangerous weapons or weapons carried in. an especially dangerous 
o n e r  or place. If the legislature does not intend to’ render
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thuac :6$a,tutoA limenforueoblo;hop . fcr&clbaav‘ a..* !£’u.fcWro • • 
\lpgieiafcuro • from .^opting•jimi.Ufr; vpx^yis'ions..' ̂ prohibiting *.’• 
poeoessioh of loaded fireatfma. in.-a chufch or 6n sdhddl ’gtbundft;
for example), .than the legislature's -intfcht . to continue- fco ‘
allow reasonable-regulation by law -should . be ;n\ade clear. Tho . 
possibility that tho language proposed in S.J.R. 39 bguld bp  
interpreted as invalidating some portions of Alaska's present 
•criminal coda is a' real one.' S*e, for example,. state, v. •
-Kessler, 614. P.2d 94 (Ore. 1980), and State' v. Dalcrado. 692 ’ 
K  2d 610 (Ora. 1984). . * . . " “  — '

*’v Wa believe that, any- possible -.ambiguity' cbul'tJ. be.’ 
eliminated by the additionat the end of the current language/ 
of the phrase "except that the manner of keeping and bearing 
arms may be regulated by law.■ This suggested language is 
baaed upon similar provisions in the constitutions of several 
Other states, including Florida (art. 1/ sea. 8) , Georgia (art.
I, sec. 1), and Utah (art. 1/ sea. 6). The addition of this 
clause would make it clear that, although a citizen's basic 
right to keep a n d  bear arms may not bo infringed, reasonable 
and appropriate regulation of the manner in which arms are kept 
or borne (i.e., possession by felons, by minora, in a bar, 
while intoxicated, etc.) is not an infringement on an 
individual's constitutional right. Mr. Rupe Andrews, Alaska 
Field Representative for the National Riflo Association, has 
indicated that his organization would not object to the
inclusion of this Additional language in S.J.R. 39. Z alto 
suggest that you consider retaining the language in tha present 
constitutional provision "the people," rather than Chango it to 
"each citizen of the state." State constitutional provisions 
have traditionally recognized tho ooual rights of all residents 
Of the state, regardless of the resident's national origin.

A carefully drafted amendment would minimise the
possibility that, should tho proposed constitutional amendment 
be adopted', *a criminal defendant would later be able to argua 
that a criminal weapons misconduct statute is unconstitutional 
because it violates his right to keep and bear arms under art.
I t  sue. 19 of the state constitution.

Attorney General
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OFFICE OF THE ATTORNEY GENERAL 

May 8 , 1986

B i l l  S h e f f ie ld ,  Governor

POUCH K -  STA TE CAPITOL 
JUNEAU. ALASKA 99BII 
PHONE: 190/1 465-3BOO

T h e  H o n o r a b l e  M. M ike  M i l l e r  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  Box V
J u n e a u ,  A l a s k a  99811 

D e a r  R e p r e s e n t a t i v e  M i l l e r :

You h a v e  a s k e d  t h i s  o f f i c e  t o  comment  u p o n  t h e  e f f e c t  
o f  " l e g i s l a t i v e  i n t e n t ” l a n g u a g e  c u r r e n t l y  c o n t a i n e d  i n  a
r e s o l u t i o n  now u n d e r  c o n s i d e r a t i o n  by  t h e  H ouse  J u d i c i a r y  
C o m m i t t e e :  CS SJR 39 ( Jud )  am. T h i s  r e s o l u t i o n ,  i f  p a s s e d ,
w o u l d  p l a c e  a  p r o p o s e d  c o n s t i t u t i o n a l  am endm ent  b e f o r e  t h e  
v o t e r s  a t  t h e  n e x t  g e n e r a l  e l e c t i o n .  The r e s o l u t i o n  c o n t a i n s  
a n  am endm ent  t o  a r t .  I ,  s e c .  19 o f  t h e  s t a t e  c o n s t i t u t i o n ,
r e l a t i n g  t o  a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s .  The 
s t a t e d  p u r p o s e  o f  t h e  p r o p o s e d  am en d m en t  i s  t o  e s t a b l i s h  t h a t  
t h e  r i g h t  t o  k e e p  a n d  b e a r  a r m s  u n d e r  t h e  s t a t e  c o n s t i t u t i o n  i s  
a n  i n d i v i d u a l  r i g h t ,  r a t h e r  t h a n  a  c o l l e c t i v e  o n e .

T h e  p r o p o s e d  c o n s t i t u t i o n a l  am endm ent  now s t a t e s  t h a t  
a  c i t i z e n ' s  r i g h t  t o  k e e p  a n d  b e a r  a r m s  " s h a l l  n o t  b e  i n f r i n g e d  
b y  t h e  s t a t e  o r  by  a  b o r o u g h  o r  c i t y  o f  t h e  s t a t e . "  D u r i n g
c o n s i d e r a t i o n  o f  CS SJR 39 ( J u d )  am o n  t h e  S e n a t e  f l o o r  S e n a t o r
V i c  F i s c h e r  p r o p o s e d  a n  am endm en t  w h i c h  w o u ld  h a v e  a d d e d  t h e  
p h r a s e  " e x c e p t  t h a t  t h e  m a n n e r  o f  k e e p i n g  a n d  b e a r i n g  a rm s  may 
b e  r e g u l a t e d  b y  l a w . "  T h i s  p r o p o s e d  am endm ent  was r e j e c t e d  by  
t h e  S e n a t e  o n  a  v o t e  o f  16 t o  2 .  S ee  S e n a t e  J o u r n a l ,  M arch  2 6 ,  
1 9 8 6 ,  a t  p p .  2 1 6 6 - 2 1 6 7 .  The J u d i c i a r y  C o m m i t t e e  v e r s i o n  o f  t h e  
r e s o l u t i o n ,  a d o p t e d  w i t h  am en d m en t  b y  t h e  S e n a t e ,  c o n t a i n s  a  
s e c t i o n  e n t i t l e d  " l e g i s l a t i v e  i n t e n t . "  S e c t i o n  2 o f  CS SJR 39 
( J u d )  am now p r o v i d e s ,  i n  p a r t ,  t h a t  t h e  p r o p o s e d  c o n s t i t u ­
t i o n a l  am endm en t  " s h o u l d  n o t  b e  c o n s t r u e d  t o  p r e c l u d e  t h e  
r e g u l a t i o n  o f  t h e  m a n n e r  i n  w h i c h  a r m s  may b e  b o r n e ,  c a r r i e d ,  
o r  u s e d . "

We a r e  c o n c e r n e d  t h a t  t h e  l a n g u a g e  p r e s e n t l y  
c o n t a i n e d  i n  CS SJR 39 ( Ju d )  am m i g h t  a l l o w  l a t e r  c o n s t i t u ­
t i o n a l  c h a l l e n g e  t o  som e e x i s t i n g  s t a t e  s t a t u t e s .  P r e s e n t  l a w ,  
f o r  e x a m p l e ,  p r o h i b i t s  a  c o n v i c t e d  f e l o n  f r o m  p o s s e s s i n g  a 
c o n c e a l a b l e  f i r e a r m ,  p r o h i b i t s  p o s s e s s i o n  o f  c e r t a i n  w ea p o n s  
s u c h  a s  b o m b s ,  h a n d  g r e n a d e s ,  s i l e n c e r s ,  a n d  s a w e d - o f f  s h o t  
g u n s ,  p r o h i b i t s  p o s s e s s i o n  o f  a  f i r e a r m  w h i l e  i n t o x i c a t e d ,  t h e  
d i s c h a r g e  o f  a  f i r e a r m  f r o m ,  o n ,  o r  a c r o s s  a  h i g h w a y ,  t h e  
c a r r y i n g  o f  a  c o n c e a l e d  w e a p o n ,  p o s s e s s i o n  o f  a l o a d e d  f i r e a r m
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on l i c e n s e d  p r e m i s e s ,  o r  p o s s e s s i o n  o f  a  f i r e a r m  b y  a  m i n o r  
w i t h o u t  p a r e n t a l  c o n s e n t .  (S e e  AS 1 1 . 6 1 . 2 0 0 - 1 1 . 6 1 . 2 2 0 . )

T h e s e  s t a t u t e s  s e r v e  a n  i m p o r t a n t  p u b l i c  s a f e t y  
f u n c t i o n  by  r e s t r i c t i n g  t h e  p o s s e s s i o n  o f  e s p e c i a l l y  d a n g e r o u s  
w ea p o n s  o r  w e a p o n s  c a r r i e d  i n  an  e s p e c i a l l y  d a n g e r o u s  m a n n e r  o r  
p l a c e .  I f  t h e  l e g i s l a t u r e  d e e s  n o t  i n t e n d  t h a t  t h e  p r o p o s e d  
am endm ent  o f  a r t .  I ,  s e c .  19 w o u l d  r e n d e r  t h e s e  s t a t u t e s
u n e n f o r c e a b l e ,  n o r  f o r e c l o s e  a  f u t u r e  l e g i s l a t u r e  f ro m  a d o p t i n g  
s i m i l a r  p r o v i s i o n s  ( p r o h i b i t i n g  p o s s e s s i o n  o f  l o a d e d  f i r e a r m s  
i n  a  c h u r c h  o r  o n  s c h o o l  g r o u n d s ,  f o r  e x a m p l e ) ,  t h e n  t h e  
l e g i s l a t u r e ' s  i n t e n t  t o  c o n t i n u e  t o  a l l o w  r e a s o n a b l e ’ r e g u l a t i o n  
by  law  s h o u l d  b e  made c l e a r .

I t  may b e  t h a t  t h e  S e n a t e ,  i n  r e j e c t i n g  t h e  am endm en t  
p r o p o s e d  b y  S e n a t o r  F i s c h e r  b u t  a d o p t i n g  s e c t i o n  2 o f  CS SJR 39 
( Ju d )  am, b e l i e v e d  t h a t  i t  w as  n o t  n e c e s s a r y  t o  e x p l i c i t l y
s t a t e  i n  t h e  p r o p o s e d  c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  r e g u l a t i o n  
o f  f i r e a r m s  by  l a w  i s  a l l o w e d ,  a s  t h i s  p o i n t  i s  i n c l u d e d  i n  
t h e i r  " l e g i s l a t i v e  i n t e n t "  l a n g u a g e .  As a  g e n e r a l  r u l e ,
h o w e v e r ,  a  m e a s u r e  w i l l  b e  e n f o r c e d  a c c o r d i n g  t o  t h e  p l a i n
m e a n in g  o f  t h e  l a n g u a g e  o n  i t s  f a c e .  2A C.  S a n d s ,  S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  S 4 5 . 0 2  a t  4 ( 4 t h  e d .  1 9 8 4 ) ;  W i l s o n  r . 
M u n i c i p a l i t y  o f  A n c h o r a g e , 669 P . 2d 5 6 9 ,  571 ( A l a s k a  1983)  . I t  
i s  a  " f u n d a m e n t a l  p r i n c i p l e  o f  s t a t u t o r y  i n t e r p r e t a t i o n  . . .  
t h a t  a  s t a t u t e  m eans  w h a t  i t s  l a n g u a g e  r e a s o n a b l y  c o n v e y s  t o  
o t h e r s . . . "  N o r t h  S l o p e  B o r o u g h  v .  S o h i o  P e t r o l e u m  C o r p . , 585 
P . 2d 5 3 4 ,  540 ( A l a s k a  1 9 7 8 ) ;  S o u t h  C e n t r a l  H e a l t h  P l a n n i n g  v .  
C o m m i s s i o n e r ,  D e p t ,  o f  A d m i n i s t r a t i o n , 628 P . 2d 5 5 1 ,  553
( A l a s k a  1 9 8 1 ) .  1 /

W h i l e  t h e  c o u r t s  i n  A l a s k a  may c o n s i d e r  a  m e a s u r e ' s  
l e g i s l a t i v e  h i s t o r y  t o  t h e  e x t e n t  i t  may a s s i s t  t h e  c o u r t  i n  
c o r r e c t l y  i n t e r p r e t i n g  t h e  m e a s u r e ,  a  l e g i s l a t i v e  c o m m i t t e e  
r e p o r t  o r  f o r m a l  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  may n o t  b e  
u s e d  t o  g i v e  t h e  s t a t u t e  a  m e a n i n g  n o t  f a i r l y  c o n t a i n e d  w i t h i n  
i t s  w o r d s .  C h i c a g o ,  M . , S t .  P .  & P .  R. Co.  v .  Acme F a s t  
F r e i g h t , 336 'U . S .  4 6 5 ,  93 L . E d . 2 d  8 1 7 ,  69 S . C t .  692  ( 1 9 4 9 ) ;
N o r t h  S l o p e  B o r o u g h , 585 P . 2d a t  5 4 0 .

1 /  A l t h o u g h  g e n e r a l  r u l e s  o f  l e g a l  i n t e r p r e t a t i o n  a r e  m o s t  
o f t e n  e x p r e s s e d  i n  t h e  c o n t e x t  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  t h e  
same r u l e s  a p p l y  t o  t h e  i n t e r p r e t a t i o n  o f  l e g i s l a t i v e  
r e s o l u t i o n s  a n d  c o n s t i t u t i o n a l  a m e n d m e n t s .  1A C.  S a n d s ,  
S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 2 9 . 0 8  a t  500 ( 4 t h  e d .  
1985) .
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When a r e v i e w i n g  c o u r t  d e c i d e s  t h a t  i t  m u s t  c o n s i d e r  
t h e  l e g i s l a t u r e ' s  i n t e n t  i n  o r d e r  t o  c o n s t r u e  a  p r o v i s i o n ,  t h e  
t e x t  o f  t h e  m e a s u r e  i t s e l f  i s  s t i l l  c o n s i d e r e d  t h e  b e s t  
e v i d e n c e  o f  l e g i s l a t i v e  i n t e n t .  S e e  2A C. S a n d s ,  S u t h e r l a n d  
S t a t u t o r y  C o n s t r u c t i o n  § 4 6 . 0 3  a t  82 ( 4 t h  e d .  1984) a n d  t h e  
c a s e s  c i t e d  t h e r e .  Where  t h e  t e r m s  o f  a  p r o v i s i o n  a r e  c l e a r  
a n d  s t r a i g h t f o r w a r d ,  t h e  i n t e n t  o f  t h e  l e g i s l a t u r e  w i l l  b e  
b a s e d  on  t h o s e  te rx . 3, e v e n  i f  t h e  a p p a r e n t  i n t e n t  c o n f l i c t s  
w i t h  a  s t a t e m e n t  o f  l e g i s l a t i v e  i n t e n t  o r  a  c o m m i t t e e  r e p o r t .  
S e e  C a m i n e t t i  v .  U n i t e d  S t a t e s , 242 U .S .  4 7 0 ,  61 L . E d .  4 4 2 ,  37 
S .C t T  192 (1917)  a n d  2A C .  S a n d s ,  S u t h e r l a n d  S t a t u t o r y
C o n s t r u c t i o n  § 4 8 . 0 6  a t  308 ( 4 t h  e d .  1 9 8 4 ) .

I n  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m iss io n  v .  A p o k e d a k , 
680 P . 2d 486 ( A l a s k a  1984)  A p o k e d a k ,  r e l y i n g  u p o n  l e g i s l a t i v e  
i n t e n t  l a n g u a g e  c o n t a i n e d  i n  t h e  " p r e a m b l e "  t o  t h e  L i m i t e d  
E n t r y  A c t ,  u r g e d  t h e  s t a t e  s u p r e m e  c o u r t  n o t  t o  a d o p t  a  l i t e r a l  
c o n s t r u c t i o n  o f  t h e  a c t .  T he  c o u r t  r e f u s e d  t o  a d o p t  t h e  
i n t e r p r e t a t i o n  s u g g e s t e d  b y  A p o k e d a k ,  s t a t i n g :  " a  s t a t u t o r y
p r e a m b l e  . . .  c a n  n e i t h e r  r e s t r a i n  n o r  e x t e n d  t h e  m e a n i n g  o f  an  
u n a m b i g u o u s  s t a t u t e ;  n o r  c a n  i t  b e  u s e d  t o  c r e a t e  d o u b t  o r  
u n c e r t a i n t y  w h i c h  d o e s  n o t  o t h e r w i s e  e x i s t . "  680 P . 2d a t  4 8 8 ,  
n . 3 .  T h u s ,  t o  t h e  e x t e n t  t h a t  l a n g u a g e  c o n t a i n e d  i n  t h e  
" l e g i s l a t i v e  i n t e n t "  s e c t i o n  o f  CS SJR 39 ( Ju d )  am c o n f l i c t s  
w i t h  t h e  p l a i n  m e a n i n g  o f  t h e  t e r m s  o f  t h e  c o n s t i t u t i o n a l  
p r o v i s i o n ,  i t  i s  t h e  c o n s t i t u t i o n a l  l a n g u a g e  w h i c h  w i l l  
c o n t r o l .

T h e  c o u r t s  may a l s o  c o n s i d e r  t h e  h i s t o r y  o f
l e g i s l a t i v e  a c t i o n  t a k e n  o n  a  g i v e n  m e a s u r e  when d e t e r m i n i n g  
l e g i s l a t i v e  i n t e n t .  G e n e r a l l y ,  t h e  r e j e c t i o n  o f  a  p r o p o s e d  
am en d m en t  i n d i c a t e s  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t h e  
b i l l  t o  i n c l u d e  t h e  p r o v i s i o n s  e m b o d ie d  i n  t h e  r e j e c t e d
a m e n d m e n t .  L a p i n a  v .  W i l l i a m s , 232 U . S .  78 ,  58 L . E d .  5 1 5 ,  34 
S . C t .  196 ( 1 9 1 4 ) ;  U n i t e d  S t a t e s  v .  G r e a t  N o r t h e r n  R a i l w a y  C o . , 
287  U .S .  1 4 4 ,  1 5 5 ,  77 L . E d .  2 2 3 ,  53 S . C t .  28 ( 1 9 3 2 ) ;  2A C.
S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 4 8 . 0 4  a t  3 0 2 ,
§ 4 8 . 1 8  a t  341 ( 4 t h  e d .  1 9 8 4 ) .  T h u s ,  a  r e v i e w i n g  c o u r t  may 
w e l l  c o n c l u d e  t h a t  i f  t h e  l e g i s l a t u r e  h ad  i n t e n d e d  t o  a l l o w  t h e  
c o n t i n u e d  r e g u l a t i o n  by l a w  o f  som e a s p e c t s  o f  a  p e r s o n ' s  r i g h t  
t o  p o s s e s s  a rm s  i t  w o u ld  h a v e  a d o p t e d  t h e  l a n g u a g e  p r o p o s e d  by 
S e n a t o r  F i s c h e r  d u r i n g  t h e  S e n a t e ' s  c o n s i d e r a t i o n  o f  t h e  
r e s o l u t i o n .  S e e ,  e . g . ,  N o r t h  S l o p e  B o r o u g h ,  585 P . 2d a t  5 4 1 ;  
W i l s o n , 669 PT J d  a t ” 5 7 l .

P e r h a p s  t h e  m o s t  i m p o r t a n t  c o n s i d e r a t i o n  h e r e  i s  t h a t  
i n  t h e  c a s e  o f  a  m e a s u r e  ( s u c h  a s  t h i s  one)  w h i c h  i s  t o  b e  
d e c i d e d  b y  a  v o t e  o f  t h e  e l e c t o r a t e ,  d e s c r i p t i v e  s t a t e m e n t s  
a c c o m p a n y i n g  t h e  p r o p o s i t i o n  a r e  a n  i m p o r t a n t  s o u r c e  o f
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g u i d a n c e  f o r  i n t e r p r e t a t i o n .  2A C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  
C o n s t r u c t i o n  S 4 8 . 0 4  a t  3 0 1 ,  S 4 8 . 1 9  a t  345 ( 4 t h  e d .  1984)  7 
S t a t e  v .  L e w i s ,  559  P . 2d 6 3 0 ,  6 3 7 - 6 3 8  ( A l a s k a  1 9 7 7 ) ,  c e r t .
d e n i e d , 97 S . C t .  2 9 4 3 ,  432 U . S .  9 0 1 ,  53 L . E d . 2d 1 0 7 3 .

U n d e r  a r t .  X I I I ,  s e c .  1 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  
t h e  l i e u t e n a n t  g o v e r n o r  i s  r e q u i r e d  t o  p r e p a r e  a  b a l l o t  t i t l e  
a n d  a  summary o f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .  The 
e l e c t i o n  p a m p h l e t  p r e p a r e d  p u r s u a n t  t o  AS 1 5 . 5 8 . 0 1 0  m u s t  
c o n t a i n :  1 ) t h e  t e x t  o f  t h e  p r o p o s e d  c o n s t i t u t i o n a l  am e n d m e n t ,
2 ) t h e  b a l l o t  t i t l e  a n d  sum m ary p r e p a r e d  b y  t h e  l i e u t e n a n t  
g o v e r n o r ,  3) " a  n e u t r a l  summary" o f  t h e  p r o p o s i t i o n '  p r e p a r e d  by 
t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y ,  a n d  4) a d v o c a t o r y  s t a t e m e n t s  
f o r  a n d  a g a i n s t  t h e  p r o p o s e d  a m e n d m e n t .  AS 1 5 . 5 8 . 0 2 0 ( 6 ) .  
T h u s ,  a l t h o u g h  t h e  r e s o l u t i o n  d i r e c t s  t h e  L e g i s l a t i v e  A f f a i r s  
A g e n c y  t o  " c o n s i d e r "  t h e  s t a t e m e n t  c o n t a i n e d  i n  s e c t i o n  2 o f  CS 
SJR 39 ( J u d )  am w hen  p r e p a r i n g  i t s  n e u t r a l  summary f o r  t h e  
b a l l o t ,  t h i s  l a n g u a g e  w i l l  n o t  a p p e a r  on  t h e  b a l l o t ,  a n d  may 
w e l l  n o t  a p p e a r  i n  t h e  e l e c t i o n s  p a m p h l e t .  S i n c e ,  i n  t h e  f i n a l  
i n s t a n c e ,  a  r e v i e w i n g  c o u r t  w i l l  l o o k  t o  t h e  i n t e n t  i n  t h e  
m i n d s  o f  t h e  v o t e r s  who v o t e d  t o  a d o p t  t h e  c o n s t i t u t i o n a l  
a m e n d m e n t ,  t h e  l e g i s l a t u r e ' s  s t a t e m e n t  o f  i t s  i n t e n t  w hen 
p l a c i n g  t h e  m e a s u r e  o n  t h e  b a l l o t  h a s  l i m i t e d  s i g n i f i c a n c e .  
L e w i s , 559 P . 2d a t  6 3 7 - 6 3 8 .

One o f  t h e  m a i n  p u r p o s e s  o f  a  c o n s t i t u t i o n  i s  t o  
l i m i t  l e g i s l a t i v e  p o w e r .  O r d i n a r y  a c t s  o f  t h e  l e g i s l a t u r e  
( i . e . ,  s t a t u t e s ) ,  w h e t h e r  a d o p t e d  b e f o r e  o r  a f t e r  a  g i v e n  
c o n s t i t u t i o n a l  p r o v i s i o n ,  c a n n o t  b e  g i v e n  e f f e c t  i f  t h e  s t a t u t e  
c o n f l i c t s  w i t h  a  s u b s t a n t i v e  p r o v i s i o n  i n  t h e  c o n s t i t u t i o n .  
T h u s ,  an  am endm ent  t o  t h e  c o n s t i t u t i o n  may e x p r e s s l y ,  o r  by  
i m p l i c a t i o n ,  r e p e a l  e x i s t i n g  l e g i s l a t i v e  e n a c t m e n t s .  Rhode 
I s l a n d  v .  P a l m e r , 253  U . S .  3 5 0 ,  64 L . E d .  9 4 6 ,  40 S . C t .  486
( 1 9 1 9 ) ;  1A C. S a n d s ,  S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 2 3 . 2 0  
a t  387 ( 4 t h  e d .  1 9 8 5 ) .  The  p o s s i b i l i t y  t h a t  t h e  l a n g u a g e  
p r o p o s e d  i n  SJR 39 c o u l d  be  i n t e r p r e t e d  a s  i n v a l i d a t i n g  som e 
p o r t i o n s  o f  A l a s k a ' s  p r e s e n t  c r i m i n a l  c o d e  i s  a  r e a l  o n e ,  a s  
t h i s  h a s  o c c u r r e d  i n  s i m i l a r  c i r c u m s t a n c e s  i n  o t h e r  s t a t e s .  
S e e ,  f o r  e x a m p l e ,  S t a t e  v .  K e s s l e r ,  289 O r .  3 5 9 ,  614 P .  2d 94 
(1980)  a n d  S t a t e  v .  D e l g a d o , 298 O r .  3 9 5 ,  692 P . 2d 610 ( 1 9 8 4 ) .

P r i n c i p a l s  o f  b o t h  common s e n s e  a n d  r e s p o n s i b l e  
d r a f t s m a n s h i p  d i c t a t e  t h a t  a  w e l l - d r a f t e d  s t a t u t e  o r  
c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  r e d u c e  t h e  n e e d  f o r  d i s p u t e s  
a b o u t  i n t e r p r e t a t i o n .  2A C.  S a n d s ,  S u t h e r l a n d  S t a t u t o r y  
C o n s t r u c t i o n  § 4 5 . 0 2  a t  5 ( 4 t h  e d .  1 9 8 4 ) .  S t a t e m e n t s  o f  
" l e g i s l a t i v e  i n t e n t "  a r e  n o t  a n  a d e q u a t e  s u b s t i t u t e  f o r  c l e a r ,  
u n a m b i g u o u s  l a n g u a g e  i n  t h e  p r o p o s e d  c o n s t i t u t i o n a l  a m e n d m e n t .
A m o re  p r e c i s e l y  d r a f t e d  a m en d m en t  w o u ld  m i n i m i z e  t h e
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p o s s i b i l i t y  t h a t ,  s h o u l d  t h e  p r o p o s e d  c o n s t i t u t i o n a l  amendment  
b e  a d o p t e d ,  a  c r i m i n a l  d e f e n d a n t  w o u l d  l a t e r  be  a b l e  t o  a r g u e  
t h a t  a  c r i m i n a l  w e a p o n s  m i s c o n d u c t  s t a t u t e  i s  u n c o n s t i t u t i o n a l  
b e c a u s e  i t  v i o l a t e s  h i s  r i g h t  t o  k e e p  a n d  b e a r  a rm s  u n d e r  
a r t .  I ,  s e c .  19 o f  t h e  s t a t e  c o n s t i t u t i o n .

H a r o l d  M. Brown 
A t t o r n e y  G e n e r a l



In tho present case, had Publishers made a 
reasonable inquiry and informed Stevens Ihnt the  
inquiry was in preparation for its  purchase of the  
timborlond.from Fernandez, then Stevens would have  
informed Publishers that plaintiffs held a mortgage on 
the timberland and had a "standard timber restric­
tion" clause covering the land. The discovery of these  
facts would have immediately informed both parlies  
that Fernandez was defrauding plaintiffs. Publishers  
is therefore charged w ith  knowledge of the fraud be­
cause it  would have  learned of the fraud had it made a 
rcusonablp inquiry. M urray v. Wiley, supra  a t  407.

W e therefore conclude that Publishers failed 
to susta in  its burden of proving its  affirm ative de­
fense. Publishers was not entitled to .the status of a 
bonn fide purchaser without notice.

' A f f i r m e d .
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i n  T h e  s u p r e m e -c o u r t  o f  t h e
STATE OF OREGON

. . .  STATE O F OREGON,
Respondent, *

’• • • . v . . ' ‘ .

. R A N D Y  KESSLER, . .
P e t i t i o n e r •"

(TC DA 160004-7811, CA 14296, SC 26705)

On review from the Court of Appeals.*

Argued and submitted March 4, 1980.- , ■

David L. SJnder, Portland,.argued the cause1 and ..' 
filed the. brief for petitioner.

W. Benny Won, A ssistant Attorney General, Sa lem ;1 . 
argued the cause for respondent. With him on the brief '■ 
was Jam es A. Redden, Attorney General, and Walter 
L. Barrie, Solicitor General, Salem.

Before Denecke, C hief Justice, and Tongue, Howell, .
Lent and Reterson, Justices. •

LENT ,J. • . ; 1 ' V v V ' '

Affirmed in  part, reversed in part. ; \ ‘

>. i
•AppcaHrom  C lm ilt Cotlrl, Multnomah County PhilipT . Abraham. 

Judgr 43 Or App 303. 602 r2 d  1096 (1970).. ‘

SrfiTg; V. tesslefi
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• L E N T , J .

The defendant in this case w as convicted of  
"possession of a slugging weapon," ORS 166.610(1).* 
W e allowed review to consider his claim that the  
leg islative  prohibition of the possession of a "billy"2 in  

1. ORS 166.510(1). violntes Article I, section 27, of the. 
Oregon Constitution. That provision states: /

"T h e  p eo p le  s h a l l  h a v e  th e  r ig h t  to  b e a r  a rm a  fo r 
iL U li) ) th e  d e fen ce  la ic j ol th e m se lv e s , a n d  th e  S ta td J  b u t  th e  

'V uojp? M il i ta ry  s h a ll  be  k e p t  in  s t r i c t  a u b o rd in n lio n  to  th e  
' iM-uASyV  c«v ‘l p o w er."  • ’ • .

H ie  language of this provision raises several 
juestions in th is  case, including:.

(a) . To whom does the right belong?

(b) W hat is the m eaning of "defense of them^- 
selves"? . -• ‘ •••’.■  . . .

, ' t ' ' * * I ’

(c) What is the m eaning of "arms," and what, 
if any, weapons of current usage are included in this  
term? • ; ‘

The scope of Article Ir section 27, has not
previously bqen nnaly2cd by Oregon courts.3 The deci*;.
sions construing the second amendment to the United - .

1 O R S  1G6 6 1 0 (1 ) provide*:

• " ( H  Except ag provided In  O R S ISO 6 I6 o r  106 .620. a n y  p tn n n  w h # ;,. 
m a n u fa c tu re * , cauaes lo be m an u factu red , m I I h, keeps fo r sale , o ffcrii,

■’ . g iv e *, lo an*. c i r r i f *  or p o **e*ee i i n  In s tru m e n t o r w eapon h a v in g  p.- • 
b ls d a  w hich projecta o r rw in g * in lo  p o *i(io n  by force o f  a spring  or o ther  
device and com m only know n aa a rw itc h  blede k n ife  or a n  in a lru m en t. - 
o r weapon com m only know n a *  a b lack jack , ( lu n g  ehot, b i l ly ,  gandclub, 
sandbag, sap g lo va  o r n ic U l kn u c k le * o r who c a rr le *  a d ic k , dagger or 
a tile tto  co m m it* p  C I o m  A  m b d em eg n p r." ‘
A lth o u g h  Ih e  worde “slugging weapon" a r *  .not uaed in  O R S  1C6.610, 

Ih i t  te rm  w iu i uaed iri U ia  com pla in t f ile d  In: th is  ecu*. • .

’  W e b a lrra . T h ird  In te rn a tio n a l D ic tio n a ry  d e fin e * a " b illy "  u  ”a henvy  
.u au n lly  w o o d rn w rap u n  fo r d e liv e rin g  b low *; c lub ,.especially  a policem en-*  
c lub ." • ;■ '• '

’ In  S a l t  u. ffobimon. 217 O r 612 , 0 1 9 , 343  P 2d 6 %  (1 9 5 9 ) th i*  court 
held (h a t  O R S 160 271. hlch p roh ih ila  ex-convict* (trim  poaaeM lng con-- • 
cealed weapons d id not v io la te  A rtlc la  I,  section 2 7 . of the O regon C onaliti)* 
tlon  Accord. S to le n  C<t>1unght, 240  O r 120', 1 3 4 1 J 7 , 410 P 2d  822 (1 M 7 ) .
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States  Constitution are not particularly helpful be­
cause the wording of the second amendment differs 
substantially  from our state  provision. The second 
am endm ent has not yet been held to apply to state  
lim itations on. tho bearing of a rm s /  The wording of 
Oregon’s right to bear arms provision also differs from 
m any other s ta te  constitutional provisions.5

Despite Lhe many variations in wording, the 
sta tes’ constitutional prov is ion s g u a r a n te e in g  the  
right to boor arms share a common historical back­
ground. We l>egin first with on examination of this 
historical background and then with an examination  
of the meaning and purpose of the particular words 
chosen by the Oregon drafters. We are not unmindful 
that there is current controversy over the wisdom of a 
right to bear arms, and that the original motivations 
for such a provision m ight not seem compelling if 
debated as a new .issue. Our task, however, in constru­
ing a constitutional provision is to respect the prin­
ciples given the status of constitutional guarantees  
and limitations by the drafters; it is not to abandon 
th e se  p r in c ip les  w hen  th is  f its  the needs of the 
moment.

4 T h e  trcond  a m en d m en t to the  U n ite d  S tu t r t  C o n stitu tio n  provide*-

' A  w e ll re g u la te d  M i l i t ia  being rx-ceiuuiry to  the aocurily  o f a free  
S ta le , the  r ig h t  o f tha  people to keep and bear A r m *  ahnll not bo 
In fr in g e d ."

In  e a rly  e n tr *  the U n ite d  S ta te * Soprem o C o u rt held  th a t th e  second 
a m rr r tm rn t  p roscrip tion  ap p lic * only to C o u g re**. /V r a w r  u Rtinoi.i, 110 
US 2 5 2 . 6 S C t  6 SO, 29 L  Ed S16 ( lSflOr. U n t t r d S to tn  v. Crwkthanh. 02  US  
6 *8 , 2-1-L  Ed 60S (1 8 7 6 ). T h e  aecond am en d m en t ha* not yet been held  
B .rp liinb le  to th e  * ln te * . e ith e r d irec tly  o r th ro u g h  * o l« i lv e  in ro rp o rn tio n  In  
the fo u rte e n th  am endm ent. S r r  Ib ih n e r. Thr Right to B ra r  A m u  A 
Itirnomrnun o f  C-onrtitutional Ifutory, 10 C n lho lic  U  L  Rev 63  (ltH ir,).

‘ F a r  a h e lp fu l ca togrrriin tion  of vario us i t a le  conatitu tlo rin l r ig h t (o 
liear a rm *  provla lm t* a re  N ote, TKf tm /nri o f  R)atr Corutitutiunnl /fight h> 
/b , i r  Arr.it /h n ith 'M  on & ,itr  f o i l  t'on/rnf fsfiiilatiiw , 3 8  U  ( ’II I f .  Key 
I n5 fltf/U)

|:ir>2)

I. The historical background ■
The first article of Oregon’s constitution of  

1859 Contains tho state's bill of rights.- Article I, sec­
tion 27 , regarding the right to bear arms w as ta.ken 
verbatim from sections 32  nnd 33 of the Indiana Con­
stitution of 1851. C. Carey, A History o f the Oregon 
Constitution 469 (1926); Palmer, The Sources o f  the 
Oregon Constitution, 5 Or L Itev 200, 202 (1926).

The original Indiana constitution w as adopted 
in 1816 at Indiana’s  first statehood convention. In­
diana's constitution was revised in 1851, but tho 1816  
version of the right to bear nrms provision remained  
unchanged. See W. Swindler,-6twnr(’s a n d  Documents 
of U.S. Constitutions, vol 3, p '345-400 (1974).

The drafters of Indiana's bill of rights of 1816 
borrowed freely from the wording of other state  con­
stitutions, most notnbly the constitutions of Kentucky, 
Ohio, Tennessee, und Pennsylvania. Twomlcy, The 
Indiana Hill o f  Rights, 20 Ind L J  211, 212-213 (1945). 
These B t a t c  constitutions were drafted between 1776  
and 1802. Oregon's right to bear arms provision there­
fore can l)e traced to state provisions drafted in the  
revolutionary and post-revolutionary war era.

The constitutions adopted by the original col­
onics generally  included a bill or declaration o f  rights. 
Many of the declarations of right3 were patterned  
largely upon the English Hill of Rights of 1689.® The  
background of the English Dill of Righto sheds Borne 
light upon the meaning of the right to bear arms  
provisions in the colonial constitutions.

.James II, a Catholic kirfg, ascended the Eng­
lish throne in 1685 am idst domestic religious con­
troversy  betw een  th e  C ath o lics  nnd Protestants.  
Juntos II established a strong standing army which he

___________________________________O / c  as 239 Or 359 (1960)

* S r r  g tn rm lly . n  S c h w » rtt. 77u> G m t  R igh ti of  M i n * i W t 3 8 ( l 9 7 7 > .
F r l l r r  am i G e llin g . Thr Sm n n J Amemtinrnl. A S n v n it  Louh, til R 'orth u fli­
n n  C  I. /in ' III, <7 M l (IlK-.O).

(363)
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quartered in private homes. l i e  sought to repeal cer­
tain laws of Porlia'ment which barred Catholics from 
public offices. The Protestants revolted in the "Glori­
ous Revolution" of 1088 and succeeded in deponing 
J a m es  II urid bringing to power the k ing’s Protestant  
daughter, Mary, and her husband, W illiam  of Orange. 
W illiam  and Mary were offered the crown in 1689 on 
condition Ihut they sign the Declaration of Rights. The  
Declaration was later enacted as a statute , which was  
divided into two parts, first listing the allegedly illegal  
actions of Jam es II, then declaring the rights of the 
people. The first port stated that Jam es II:

"♦  *  *  d id  e n d e a v o r  to  s u b v e r t  a n d  e x t i r p a te  th e  
P r o te s ta n t  R e lig io n  a n d  th e  L aw s a n d  L ib e r t ie s  of 
th i s  K in g d o m  • '*  *.
”6 . By r a is in g  a n d  k e e p in g  a  S ta n d in g  a r m y  w ith in  
th i s  K in g d o m  in  T im e  of P eace  w ith o u t  C o n s e n t  of 
P a r l i a m e n t  a n d  q u a r te r in g  S o ld ie rs  c o n tr a r y  to  L aw .
" 6 . By c a u s in g  se v e ra l good S u b je c ts , b e in g  P ro te s ­
t a n t s ,  to  b e  d is a rm e d  a t  th e  s a m e  T im e  w h e n  P a p is ts  
w e re  b o th  a r m e d  a n d  em p lo y ed  c o n tr a ry  to  L aw ."

The pnrallcl provisions of the declaration of rights  
provided:

" •  * •  5. T h a t  th e  ra is in g  o r k e e p in g  a  S ta n d in g  A rm y  
w i th in  th e  K in g d o m  u n le s s  i t  be  w ith  th e  C o n s e n t  of 
P a r l ia m e n t  is  a g a in s t  L ow .
"6 . T h a t  th e  S u b je c ts  w h ich  a r e  P r o te s ta n ts  m a y  h a v e  
A n n s  fo r  t h e i r  D efo n ce  s u i ta b le  to  t h e i r  C o n d itio n s , 
a n d  a s  a llo w e d  by L aw ."7

Historians hove noted that the early colonial 
legislatures perceived themselves as descendants of 
the House of Commons who shared m any of the same  
political experiences of their 17th century English  
counterparts. See B. Schwartz, The Great Rights o f  
M ankind 15,. 31-32 (1977). The French and Indian  
War ending in 1763 brought large numbers of British

7 H i l l  o f  M i g h t s ,  1 W .  &  M ,  tu rn . 2, c  2  ( I G f lO ) .  r r / i n n l t d  in  W e a U t e n i p .  
f Z n n i l in j f  A r m u i  a n d  A r m  t i l  C i l i t f n s  A n  J / i i t u i i c a l  A n n ly i i *  o f  M e

S r w n d  A m in d m f ix t ,  2 H a i l i n g "  C o n s t  I ,  Q  M l ,  07.1 ( 1 0 7 5 ) .
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soldiers to the colonies. King George III m aintained  
and increased these standing armies following that 
war, and ordered the troops to be quartered in private  
homes. The colonists who were accustomed to relying  
on their own citizen militias viewed the standing ar­
mies as an unlawful instrument of oppression. See 
Wcntherup, Standing Armies and Armed Citizens,- An 
Historical Analysis o f  the Second Amendment, 2 Hast­
ings Const L Q 961, 975-978 (1975). The state constitu­
tions drafted in tho revolutionary war era therefore 
included provisions guaranteeing the right to bear 
arms and prohibiting standing armies in time of peace. 
The relevant provisions of the English Bill of Rights of 
1689 provided a useful model for the colonial drafters.

II. The Oregon right to bear arms
A. "Defense o f themselves and the state'3 We havo 
noted that Oregon’s constitutional right to bear arms 
provision, Or Const. Art I, § 27, was taken verbatim  
from the Indiana constitutional provision drafted in 
1816. The phrase "for defense of themselves and the 
state" in Indiana’s provision was mo9t likely taken  
from the Kentucky provision in its 1799 constitution, 
or the Ohio provision in its 1802 constitution.6 The 
p h r n s e  " fo r  d e f e n s e  o f  t h e m s e l v e s  a n d  th e

’ A r t  X , I I  2,1 and 2 4 , of Ih e  1799 K en tu cky  constitu tion  provided:

"floe, 23 . T h a t  l i t *  righ ts  o f the c ltir«na to b ear a rm *  in  defence of 
th rm n c tv c * and tho S tnto  s h a ll not bo questio ned."S ec. 24 . T l ia t  no 
stan d in g  a rm y  sh a ll, In  tim e  of ; eace. be kept up, w ith o u t the consent 
of (h e  leg is la tu re; and  Ihe  m ilita ry  s lia ll, in  o il coses and nt a ll t im e *, 
be In  s tric t n u U ird tno lion  to the c iv il-p o w er."

‘  N
W . S w in d le r, SuurtY! an d  Document! o f U. S  Cbnstitutioni. V o l 4, p 

103 (19751.

A r t  V I I I ,  I  2 0 , of Ih e  1802 O h io  constitution provided:

"Sec. 20. T h a t  the people have a r ig h t to bear arm s fo r the  defence of 
them selves and the S la te ; and  n> atanding arm ies , in tim e  of peace, are  
iLangrm ua U> lib e rty , they shall not be kept up, and th a t the m ilitu ry  
■ h a ll be kep t under s tric t subord ination  to the  c iv il power."

W . S w in d le r, Snurxrs an d  D ru m m t! o f  U. S  Cvntfilntioni, V o l 7 . p 
655 (1978 ). O hio's constitu tio ns! provision was most lik e ly  ta k e n  fm m  A rt  
X I I I  of I'fiu ia y lv a n la 's  co n stitu tio n a l Mill o f Mights o f 17 7tJ w hich  provide,!

K'nnlm unl on following I'n gfl
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state" flp|>cnr8 in tho present day constitutions of Ore-’ 
gon, Indiana, and six other states.9 The language is 
subject to varying interpretations. It has been suggest­
ed that the language includes three separate justifica­
tions for a state constitutional right to bear amis: (n) 
The preference for a militia over a standing army; (b) 
the deterrence of governmental oppression; and (c) the 
right of personal defense.10

The language "the right to bear arms *  *  *  for 
defense of * • • the state" most likely refers to the 
historical preference for a citizen militia rnLher than a 
standing army as outlined above.11 See People u. 
Drown, 253 Mich 537, 235 NW 245. 246 (1931):

"It is generally recognized that * * * the right to benr 
arms had its origin in the fear of the American 
colonists of a standing army and its use to oppress the 
people, nnd in their attachment to a militia composed • 
of all able-bodied men. Probably tho necessity of self 
protection in a frontier Bociely also was a factor."

The phrosc’"the right to bear arms in defense 
of themselves" has a suggested purpose which is

<Continued from previoue p ag e)
" T h i l  the people have •  r ig h t to bear a rm * fo i the  defence of them - 
eelvra  and th e  ita te ;  and aa ( la n d in g  a rm  lea in  the  tim e  of peace are  
dangeroua to  lib e rty , they ought not to  be kep t up; A nd  th a t  tha 
m il ita r y  ahould-be kep t under a tric t lu b o rd in a tio n  to. an d  governed by, 
th e  c iv il pow er."

W . S w in d le r , Sourcei a n d  tbcum enti o f  U. S  Constitution*. V ol 
8 . p 279  (1 9 7 9 ).

*T h e  pfiraite " fo r defence of U iem aclvee and the  a ta te” ap p ear*  
In  th e  c o n s titu tio n * of F lo rid a , D eclaration  o f R ig h t*  I  20; K e n tu c k y  i i i l l  of 
R ig h t*  { 1; P e n n s y lv a n ia . 4 r t  I ,  I  21; South D a k o ta , a r t  V I ,  I  24; V erm o n t, 
cli 1, a r t  16. and  W y o m in g , a r t  I ,  I  24.

10 Set  N o te , The im pact o f  Stole Com titutional Right to Rear 
A rm t PixH’u io m  on S ta le  Gun Control legislation , .18 U  C h i L. llev  IBS. 
190-198  (1970).

11 D espite  the ea rly  A m erican *'o b jec tio n  to s ta n d in g  a rm ie *  and  
th e ir  preference fo r c itixen  m ilit ia a , our nocicty today a p p a re n tly  p re fe r*
the  m alnU in /inca of fe d e ra lly  controlled ( la n d in g  a rm ic *  T l i *  fed c io l 
g o vern m en t ha* aaauim O  to ta l r ra |a in * lli ll lty  for t ra in in g  an d  (a p p ly in g  
t l i *  " » U I*  m ih liH t ,"  i a , ( lie  K a tiu n .il (iu a rd . See, e $ , 3 2  U S C , I I  101, ll)2 . 
M U , 50 .’. 701 ( I9 7 f lh  R ohner. The Right to R ear A rm *' A Phenomenon o f
t V n jhtuhonoI History. I f l  C.nlh U  L  Rev 5.1, *2  (lt)G 6),

Cite as 269 Or 359 (1980)

closely related to the preference for citizen militias. 
That suggested purpose is the deterrence of govern­
ment from oppressing unarmed segments of the popu­
lation. For example, King James II attempted to dis­
arm the Protestants while allowing Cnthjlics to bear 
arms, thus prompting the guarantee in the 1689 Bill of 
Rights that Protestants could have "arms for their 
defense."17 Joseph Story wrote that,

"The right of the citizens to keep and bear nrms has 
justly been considered, as the palladium of the liber--, 
tics of n republic; sinceiit offers a strong moral check 

, , against the usurpation and arbitrary power of rulers;
,. and will.generally, even if these are successful in the 

first Instance, enable the people lo resist and triumph 
over them."

J. Story, Commentaries on the Constitution, Vol 3, p 
746 (1833). Cf, Carlton u. State, 63 Fla 1, 58 So 486, 
488 (1912) (state provision was "intended to give the 
people the means of protecting themselves against 
oppression and public outrage").

"Defense of themselves" ha9 also been said to 
include an individual's right to bear arms to protect 
his person and home. Schubert it. DeBard, Ind , 398 ' 
NE2d 1339, 1341 (1980) (Indiana constitution provides 
citizenry the right to bear arms for their personal self- 
defense). Self-defense has been recognized as a 
privilege in Iwlh civil and criminnl law since about 
1400 in England and at all times.in the United 
Stales.n Although the right to bear nrms for self 
protection doc3 not appear to have been an important

”  See  text accom panying n o t* 7 supra 
ii

’T h e  p riv ileg e  of w lf-d c fe n * *  m l *  upon tho n r w w ity  of p e rm it­
t in g  ■ mnn w ho i*  ottnckod lo  toko  reasonable stop* to prevent h n rm  to 
h im -e lf ,  w here there  i*  no tinu* lo rew irt to  the Ih w , T)»e enrly  R n g li’ h 
In w , w ith  | U  v ie w * of » tr ir t  l in h ility , il ii l nut n -en g n li*  *uch *  p n v il.-g r;
*  * * . I I t i l  * in c r a lu u l I ItX) thn p r iv ilrg u  h m  U -rn  rrru g n irrd , and i t  I* 
nmv tn n li ip t i lr i i ,  in  1 tin low nf torts its w r ll a *  in  the  rr im in a t  la w "  
(c ita tio n * o m itted ) W . I ‘in **c r , Law  o f  T>rti 108 (4 th  ctl 1971).
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development in England, the justification for a right  
to bear arms in defense of person and home probably 
reflects the exigencies of the rural American experi­
ence. See People v. Drawn, supra. Cf., M atthews v. 
State, 237 Ind 677, 689-692, 148 NE2d 334. 339-341 
(1958) (Emmert, C. J., d is sen t in g )  (co n s t itu t io n a l  
gunrantce based on historical necessity for personal 
d efen se .)14

13. The meaning o f the term "arms'*
The term "arms” is also subject to several 

interpretations. In the colonial and revolutionary war  
era, woupons used by militiamen nnd weapons used in 
d efen se  of person and home were one nnd the same. A * 
colonist usually had only one gun which was used for 
h u nting , protection, and militia duty, plus a hatchet, 
sword, and knife. G. Neumann, Swords and Blades o f  
the American Revolution, 6-15, 252-254 (1973). When  
t h e  rev o lu t io n a r y  w ar began, the colonists came-  
equipped w ith  their hunting muskets or rifles, hatch­
ets ,  swords, nnd knives. The colonists suffered a severe  
shortage of firearms in the early years of the war, so 
m an y soldiers hod to rely primarily on swords, hntch- 
e ts ,  knives, and pikes (long staffs with a spear head). 
W. Moore, Weapons of the American Revolution, 8 
(1967).

Therefore, the term "arms” 09 used by the  
drafters of the constitutions probably, was intended to 
include those weapons used by settlers for both person­
al and m ilitary defense. The term "arms" was not 
l im ited  to firearms, but included several handcarricd  
w eapons commonly used for defense. The term "arms" 
would not have included cannon or other heavy ordn­
ance not kept by militiamen or private citizens.

14 ConiiHirt llw> provision* in  K v c ru l B lx l«  constitutions w h ic h  K 'l.lf ®n- 
Iw - th a t  a person hua the ri|{h t to b rn r a rm * " in  rtrfcn»e of h it  hom e. |H-rwm  
and p ro p e rty ."  Colo Const, A r t  I I ,  I  1.1; Mins C n n /t , A r t  I I I ,  I  12; M o C o n a t, 
A r t  I ,  |  2.1, M o n t Co ru t. A r t  I I I ,  t  13; O k U  C o ru t, A r t  I I ,  I  2 6 ; S ta ff  i t  
M rie rp m ,  IV fl M o n t 157, 217 P2ii I flfl 11952) (d rfi-n H an l cannot l>» m n v ir l .  
Ttl o f  aaanult i l  Iib p n iit t - i l a ImvlrxJ |fiUl a t a lf r * | ia r o * r  In  Ills  lim it* ) , o c v llf . 
S t.iU  t/ J ln stn n l,  306 M o  00 . IU.'i S W IM  -t'JO ( I'J H i) .
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The revolutionary war era ended at a time  
when the rapid social and economic changes of the so- 
called Industrial Revolution began. The technology of 
weapons and warfare entered an unprecedented era of 
change. P.' Clentor, Weapons of War 143-152 (1967). 
Firearms and other hand-carried weapons remained  
the weapons of personal defense, but the arrival of 
steam  power, mechanization, nnd chemical discoveries 
completely changed the weapons of m ilitary warfare. 
The development of powerful explosives in the mid­
nineteenth cenlu. y, combined with the development of 
mass-produced m etal parts, m ad e  possible the auto­
m atic weapons, explosives, and chemicals of modern
warfare. P. Clentor, Weapons o f War 153-177 (1967).

• •
These advanced weapons of modern warfare 

have never been intended for personal possession and 
protection. When the constitutional drafters referred 
to nn individual’s "right to bear arms,” the arms used 
by the militia and for personal protection were basical­
ly the same weapons. Modern wcapons.used exclusive­
ly by the military are not "arms" which are commonly 
possessed by individuals for defense, therefore, the  
term "nrrhs"‘in the constitution does not include such 
weapons.

I
If the text and purpose of the constitutional'  

guarantee.relied exclusively on the preference for a- 
mililin "for defense of the State," then the term "arms" 
most likely would include only themodcrn day equiva­
lents of the wcoj>ons used by coloninl militiamen. The 
Oregon provision, however, guarantees o right to beur 
arms "for defense of themselves, anti the State." The . 
term "arms" in our constitution therefore would in­
clude wcnjKjns commonly used for eilher p u r j> O b C , even  
if a particular wenpon is unlikely to Ik: used as a 
m ilitia  weapon.

The co n st itu t io n a l guarantee that pci .ons 
have the right to "bear arms" does not mean tha ull 
individuals have an unrestricted right to enrr) or nM 
|K*rsoiial weapons in all circumstance:!. For example,



the danger of f irearm s w as recognized sh ortly  after  
the developm ent of gunpowder. T h e  E n g lish  S ta tu te  of 
N ortham pton in 1327 forbade persons to ride ut night  
carry ing  a firearm  for the purpose of terr ify in g  the  
p eop le .1, A 1G78 M assachusetts  law  forbade shooting  
n ea r  any housct barn, garden, or h ig h w a y  in a n y  town 
w h ere  a person m ay be "killed, wounded, or o therw ise  
dam aged ." 16 T h e  courts of ninny s ta le s  h ave  upheld  
s ta tu te s  which restrict  the possession or m a n n er  of 
carry ing  personal w eap on s. T h e  r e a s o n in g  o f  th e  
courts is g en era lly  that n regulation is valid  if th e  aim  
of public sa fety  does not frustrate the g u a r a n te e s  of 
th e  s ta le  constitution . For exam ple, m an y  courts have  
upheld sta tu tes  prohib iting  the carrying  of concealed * 
w eapons, see, e.g.. State'i\ Hart. 66 Idaho 2 17 , 157 P2d 
72 (1915); and s t a t u t e s  p r o h ib i t in g  p o s s e s s io n  of  
f irearm s by felons, see, e.g., State v. Cartwright, 246  
Or 121, 418  P2d 822 (1966).*

111. The present case
Wc now turn to the facts of the p resen t  case. 

T h e  defendant w a s  involved in an off and on verbal 
a rg u m en t  with h is  apartm ent m anager  in the  course  
of the  day on N ovem b er  13, 1978. T h e  d isp u te  e s ­
ca lated  into nam e calling, colorful words, and object 
throw ing. At on e  point the  d e f e n d a n t  k ic k e d  the  
e levator  door in th e  apartm ent build ing. T h e  police 
were called and arrested  the defendant. T h e  defendnnt  
asked  the police to  g e t  his coat from h is  apartm ent.  
T h e  officers found two "billy clubs" in the defendant's  
apartm ent.

The d efen d an t was charged w ith  disorderly  
conduct,. OKS 1.66.025, and possession of a s lu g g in g  
w eapon, OKS 166.510. The m atter went to trial wilh-

n  2 h d a . in l I I I .  i l l  J i I J2S1, ri p riii(4 .| m  J l lr ih n p ,S t .l t i l tn r )  C rim en , t 
78.1 ;% l iU  19011

" C o u n c il  held in IW-ninn, M a rc h  28. Iii7 fl, re fe rred  to  in  l * » i n .  The 
/ / i^ A / /.• /U ur A nni T h * /V iv / iy i / r i / ' i f  o f  tht A nirnm n t.i/sri irni f, IH t lii 
K> nt I. Iti-v I IH .  I Mi, ri |H  ( 1 9 7 11

I-17*11
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out n jury. T h e  defen dant at trial dem urred  to and  
moved to d ism iss  the  second churge on the grounds  
that it fniled to s ta te  a crime. T h e  m otion w as  denied  
and the defendunt w as  found g u i l ty  as  charged on both  
counts. • *.

T h e  d e f e n d a n t  a p p e a le d  to  the  C ou rt  of. 
Appeals, co n ten d in g  first that h is  acts  did not am ount  
to the crim e of disorderly conduct, nnd second that the  
sta tu te  proh ib iting  possession of. b i l ly  c lu b s ,  O R S  
166.510(1), v io la tes  Article  I, section  27 , of the  Oregon  
C onstitution . T h e  Court of A ppenls  did not consider  
d efen d an t’s first  contention because  it  w as not raised  
nt t r i a l . 17 T h e  C o u rt  of.  A p p e a ls  h e ld  t h a t  O R S  
166.510(1) w a s  w ith in  (he reasonable  exerc ise  of the  
"police power4’ of the  s la te  to curb crim e. 43 Or App  

. 303, 307, 6 0 2  P2d 1096 (1979).

The d efen d an t  contends that h is  conviction for 
possessiort pf a  billy  club v io la tes  h is  r ight to possess  

/~arms in h i9 hom e for p ersonal d e fen se .  P u rsuant  to our  
previous d iscu ss ion  regarding th e  purpose and scope of  
the right to b ear  arm s provision, w c  hold that Aricle I, 
section 27, o f  th e  Oregon C on stitu tion  includes a r ight  
to possess certa in  arm s for d e fe n se  of person and  
pro|>crty. T h e  rem ain in g  q u e s t io n  is  w h e t h e r  t h e  
d efen dants'  possession  of a b illy  club in th is  case is 
protected by A rtic le  I, section 27.

T h e  c lu b  is c o n s id e r e d  th e  f ir s t  personal  
weapon fash ioned  by hum ans. O. Hogg, Clubs to Can­
non 19 (1968). T h e  club is still  u sed  today as a personal

" T h e  g enera l ru le  in  lio th  c iv il nnd r r tm in n l ennen in ilm t  n i|u r * l in n  
not rm»ed nnd p rcnervrd  in  th e  In n l  court w i l l  nut I v  m n n u lrred  on appeal. 
Stu ff  o Ahrt. 211 Or -Hi?!. li .7 , 4(Xi IV t l !KW (19051 F a ilu re  to rm  «o on  
oh/i-cluor in  in n l  court iluen nul a u to m a tic a lly  p u n lu d e  nppollutc irv li-w  
T h e  defeiidnnt'n  (Tin len t mu Ilm t hm iirlw d id  nut c iin M ilu l (lie  d im e  of 

' ilin .in lerl>  rtin ilu c t. Im n i t r r ,  ducn nut p re v n t  the  e x e p liu n e  i irc 'ino*U im e  
or m anifest e rro r  w h ich  ju s tifies  tins  vouit's  c u n n d c rtitiu ii i .u ch  o c la im .
It fo llow ■ llin t ili'fi-n llnn l'n  cnnviction of d i-r ird c rly  cundu 1 is a ffirm ed . 
N u le  IIih I ll im  cpne in not concerned w ith  th a t n.npect . Ih e  s tn tu te  
p io ln h iiiu g  111~ >1 1 (.■ i |y  c o n d iiil w hich we Ip d il in  In* uiumiin lu fiiu u tl in ' 
Sl.itr  i Sjvncrr. 2-i't U r i l M .  1*2.1 tl'.IHOl
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weapon, commonly carried by the police. ORS 1GG.510 
p roh ib its  p ossess ion  of n "billy;” h o w ev er ,  O H S  
1GG.G20 s to les  that pence officers nre not prohibited  
from carrying or p o sse ss in g  h w eap on  com m on ly  
known as n "blackjack"18 or "billy."

The statute in this case, ORS 1G6.510, pro- 
hib ils  tKt^mcre possession pi n club. The defendant  

""concedes that the legislature could prohibit carrying a 
club in a public place in a concealed manner, but the  
defendant m aintains that the legislature cannot pro­
hibit all persons from possessing u club in the home. 
The defendant argued that a person may prefer to 
keep in his home a billy club rather than a firearm to 
defend against intruders.

Our historical analysis of Article I, section 27, 
indicates that the drafters intended "arms" to include  
the hand-carried weapons commonly used by individ­
uals  for personal defense. The club is an effective, • 
hand-carried weapon which cannot logically be ex ­
cluded from this term \  We hold that the defendant’s 
possession of n billy club in his home is protected by 
Article I, section 27. of the Oregon Constitution.

The defendant’s conviction for disorderly con­
duct is affirmed, and his conviction for possession of a 
s lugging  weapon is reversed.

' *  W f  b a tc r 'i T h ird  In te rn a tio n a l D ic tio n a ry  d e fin e *  a "b la c k ja c k ” n» " *
* *  4 a a m a ll i t r ik in f t  w eapon ty p ic a lly  oonaiating a t th o  l i n k i n g  and of a 
Ir n th e r  enclosed piece of lead or o th er heavy m e ta l and a t the  h an d le  end o f 
a » u a p  o r ip rin jc y  - ih a f t  th a t  increase* th e  force of im p a rt.”
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Defendant was convicted in the District 
Court. Multnomah County. Philip T. Abra­
ham. J.. of disorderly conduct and posses­
sion of two billy clubs nnd he appealed. 
The Court of Appeals, 43 Or.App. 303, 602 
P.2d 1096. affirm ed and review was allowed. 
The Supreme Court, Lem. J., held that: (1) 
defendant's contention that his act did not 
constitute the crime of iisordcrly conduct 
did not present thi exceptional circum­
stance or manifest errot which would justi­
fy consideration of such claim on appeal, 
where it was not raised a t trial, and (2) 
defendant's possession of a billy club in his 
home was protected by right to bear arms 
provision of Oregon Constitution.

Defendant’s conviction for disorderly 
conduct affirm ed; defendant’s conviction 
for possession of a slugging weapon re­
versed.

1. W eapons c=»l
Term "arm s'' in right to bear arms 

provision of Oregon Constitution does not 
include modern weapons used exclusively 
by the military. Const. Art. 1. $ 27.

See publication Words and Phrases 
(or other judicial c tviruclions and 
definitions.

2. W eapons >5=*1
Term "arm s" in right to bear arms 

provision of Oregon Constitution includes 
modern day equivalents "f wva|Mn.» used by 
colonial militiamen and weapons Used for 
personal defense*. Const Art 1. $ 27

3. W eapons c = l

Oregon constitutional guarantee that 
persons have right to "bear arm s" docs not 
mean tha t all individuals have an unre- 
strictcd right to carry or use personal weap­
ons in all circumstances. Const. Art. 1, 
§ 27.

4. A ppeal and E rro r  c = l6 9 , 181 
C rim inal Law 1028. 1030(1)

Generally, in both civil and criminal 
cases, a question not raised and preserved in 
the trial court will not be considered on 
appeal; however, failure to raise an objec­
tion a t trial court does not automatically 
preclude appellate review.

5. C rim inal Law «=> 1030(3)
Defendant's contention tha t his acts 

did not constitute crime of disorderly con­
duct did not present exceptional circum­
stance or manifest error which would justi­
fy consideration of the claim on appeai, 
where it was not raised at trial. ORS 166,- 
025.

6. W eapons ^=>1
Right to bear n-ms provision of Oregon 

Constitution includes a right to possess cer­
tain arm s for defense of person and proper­
ty. Const. Art. 1, § 27.

7. W eapons <5=1
Defendant's possession of a billy club in 

his home was protected by right to bear 
arms provision of Oregon Constitution and 
therefore he could not be prosecuted under 
sta tu te  prohibiting mere possession of a 
club. ORS 166.510; Const- Art. 1. § 27.

David L. Slader. Portland, argued the 
cause and filed me brief, for jivtitioner.

W Renny Won. Asst. Ally G en , Salem, 
argued the cause, for respondent. With 
him on the brief was James A. Redden. 
Ally. Gen.. and W alter L. Barrie. Sul. Gen.. 
Salem.

Before DKNKCKE. C J . and TONGl'K, 
HOWKI.L. LENT and PETERSON. JJ



STATE v .  KESSLER
C ll t  IV  O r., 611 P .2d  94

LENT, Justice.

Thu defendant in this case was convicted 
of "possession of a slii^rjrin^r wetpon," ORS 
166.51l)( I ).1 Wo allowed review lo consider 
his claim tha t the legislative prohibition of 
the possession of a "hilly"* in ORS 166.- 
510(1) violates Article I, section 27, of the 
Oregon Constitution. That provision 
slates:

"The people shall have the right to liear 
arms for the defence (sic) of themselves, 
and the State, hut the Military shall lie 
kept in stric t subordination to the civil 
power."

The language of this provision raises sev­
eral questions in this case, including:

(a) To whom does the right belong?
|h) W hat is the meaning of “defense of 

themselves"? 
ic) What is the meaning of "arms," and 

what, if any, weapons of current us­
age are included in this term?

The - c o p e  of Article I. section 27. has not 
previously been analyzed by Oregon courts.1 
The decisions construing the second amend­
ment to the United States Constitution are 
not particularly helpful because the word­
i n g  o f  t h e  second amendment differs sub-

l .  i l i t S  !«:*• 5 10 < 1) p r - w d o s .

' i .c re p t  .is  p r i  v a Je d  in  O H S  166 5 1 5  o r  

li  'J 'i L V .  i n v  p e rs o n  w h o  n ia n u t u c t u r o s .  c a u s -  

v -  t o  1.1* n u i n i U C ' . t i r i i l .  M 'll> . k e e p s  l o r  s a le , 

o i le r s .  : o e s .  lo a n s , c a m e  ; o r  p o s s e s s e s  a n  

i n s t r u m e n t  o r  w e a p o n  h a v in g  a  h ln d r  w h ic h  

p ro je c ts  o r  s w in g s  in t o  p o s it io n  b y  f o rc e  o f  a 

.s p rin g  o r  o t h e r  d e v ic e  a n d  c o m m o n ly  k n o w n  

a s  a s w i t c h b la d e  k n if e  o r  a n  in s t r u m e n t  o r  

w e a p o n  c o m m o n ly  k n o w n  a s  a b la c k ja c k ,  

•dung s h o t , b ills  s . in d r lu b .  s a n d b a g , s a p  

g lo v e  o r  m e t a l  k n u c k le s  o r  w h '  c a r r ie s  a 

d i r k ,  d a g g e r  o r  s t ile tto  c o m m it s  a  C la s s  A  

m is d e m e a n o r ."

A l t h o u g h  t h e  w o r d s  " s lu g g in g  w e a p o n "  a re  n o t  

u s e d  in  O R S  166 5 1 0 , t h is  t e r m  w a s  u s e d  in  t h e  

c o m p la in t  f 'lo d  in  t h is  c a se

2 . W e b s t e r 's  T h i r d  In t e r n a t io n a l  D ic t io n a r y  

d e fin e s  a  " b i l l y "  as " a  h e a v y  u s u a l ly  w o o d e n  

w e a p o n  f o r  d e l iv e r in g  b lo w s ; d u b .  e s p e c ia lly  a 

p o lic e m a n  »  c lu b  "

3 . In  M a t e  i  K id u r lv o n . J I T  O r  1112, T I P .

I* 2 d  M l .  I tra il I t i l ls  I M in t h e ld  t f la l  UM .N In t i  

J 7 n  w h ic h  p r o h ib i t s  e \  m n v m s  f r o m  p o s s e s s ­

in g  < • n . r u l e d  w e a p o n s  i l ■ J  n o t  s m la t e  A r t ic le  I 

s e c tio n  J T  -i| (h e  I l le g o n  C o n s t i t u t io n  A c -

Or. 9 5

stuntiully from our staler provision. The 
second amendment has not yet been held to 
apply to state limitations on the hearing of 
arm s.4 The wording of Oregon’s right to 
hear arm-' provision also differs from many 
other sta te  constitutional provisions.*

Despite the many variations in wording, 
the sta tes ' constitutional provisions guaran­
teeing the right to hear arms share a com­
mon historical background. We begin first 
with an examination of this historical back­
ground and then with an examination of 
the meaning and purpose of the particular 
words chosen by the Oregon drafters. We 
are not unmindful that there is current 
controversy over the wisdom of a right to 
bear arms, and tha t the original motiva­
tions for such a provision might not seem 
compelling if debated as a new issue. Our 
task, however, in construing a constitution­
al provision is to respect tne principles giv­
en the status of constitutional guarantees 
and limitations by the drafters: it is not to 
abandon these principles when this fits tho 
needs of the moment.

I. Tho h is to r ica l background
The first article of Oregon's constitution 

of 1859 contains the state's hill of rights.

c o r d ,  State v  Cartwright. 2 4 0 O r .  120, 1 11 1 J7 . 

;1 8  P 2 d  M2'.’ (1 0 6 7 ) .

•I. T h e  s e c o n d  a m e n d m e n t  to  th e  U n d i d  s ta te s  

C o n s t i t u t i o n  p r o v id e s  

" A  w e l l  r e g u la t e d  M i l it ia  b e in g  n e c e s s a r y  lo  

t h e  s e c u r it y  o f  a  fre e  S ta te , th e  r ig h t  o t  th e  

p e o p le  to  k e e p  a n d  b e a r  A r m s  s h a ll n o t b e  

in f r in g e d ."

In  e a r ly  c a s e s  th e  U n i t e d  St j t n  S u p r e m e  C o u r t  

h e ld  th a t  th e  s e c o n d  a m e n d m e n t  p r o v .T i p t io n  

a p p lie s  o n l y  t o  C o n g r e < -  Presser i Illinois.
I I I I  U . S .  2 5 2 . 6 > C : .  5 6 0 . 2 9  L t d  6 1 5  1I . -S 61. 

United States c . Crtukshank. 9 2  U . S .  --1 2 . 2 3  

L .E d .  5 8 9  (1 8 7 6 ) .  T h e  s e c o n d  a m e n d m e n t  h a s  

n o t  y e t b e e n  h e ld  a p p lic a b le  to  th e  s ta te s , e i ­

t h e r  d ir e c t ly  o r  t h r o u g h  s e le c tiv e  i n c o r p o r a t io n  

in  t h e  lo u r t e e n t h  a m e n d m e n t  See R o h n e r .  

The W ig h t r o  W e a r A r m s  A  Phenomenon 01 
Constitutional Histors. 16 C a t h o lic  C  L  R e v  V I  

(1 9 6 6 1

5 . f o r  a  l ie lp la l  c a t e g o r iz a t io n  o f  c u r io u s  s ta le  

e o n s l i lu l i o i i . i l  r ig h t  10 b e a r a r m s  p r o v is io n s  se e  

S o l e .  The Impact ot State Cot»tittitwnal f l ig h t  

to  H e a r  ,\rms I'roeisnm o n  M a t e  d 'u i i  Control 
I rg i5 f .il/ d tJ . J S  l i  C h i  I K e v  1*5 ( 1 9 7 0 1
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Article I, section 27. regarding the right to 
hear arms was taken verhatii.i from sec­
tions 32 and 33 of the Indiana Constitution 
of 1351. C. Carey, .4 H is to ry  r '  th e  Oregon 
C o n s titu t io n  46a (1926). Palmer. The  
Sources o f  the  Oregon C o n s titu t io n , 5 Or.L. 
Rev. 2U0, 202 11926).

The original Indiana constitution was 
adopted in 1816 at Indiana's first statehood 
convention. Indiana's constitution was re­
vised in 1851. but the 1S16 version of the 
right to hear arms provision remained un­
changed. See W. Swindler, Sources a rid  
D ocum ents o f  U .S . C on s titu tio n s . Vol 3, p. 
345-400 (1974).

The drafters of Indiana's hill o f rights of 
1816 borrowed freely from the wording of 
other state constitutions, most notably the 
constitutions of Kentucky, Ohio. Tennessee, 
and Pennsylvania. T worn ley, The In d ia n a  
B i l l  o f  r tig h ls . 20 Ind.L.J. 211. 212 213 
(1945). These stale co. solutions were 
drafted tietweon 1776 and 1802. Oregon's 
right to hear arms provision therefore can 
he traced to state provisions drafted in the 
revolutionary and post-revolutionary war 
era.

The vniistit. .ions adopted by the original 
colonies gem rally included a hill or declara­
tion of rights. Many of the declarations of 
rigiits u< n patterned largely upon the 
English, hill of Rights >o‘ 1689.* The back­
ground of the English Rill of Rights sheds 
some light upon the meaning of the right to 
hear arms provisions in the colonial consti­
tutions,

James II. a Catholic king, ascended the 
English ’hrone in 1685 amidst dom estic reli­
gious controversy between the Catholics 
and Protestants. James II established a 
strong standing army which he quartered in 
private homes. He sought '.<> repeal Certain 
laws of Parliament which barred Catholics 
from public offices. The Protestants re­
volted in the “ tilorious lie* illation” nf 1688 
and succeeded in deposing Jam es II and

IS. .*>«v g tn c r . i /h  H sc liw  u i / ,  /;a* C/re.ii K uthfs 
i)/ M .in k m o  I -in i l o t T i  f t i l e r  o u t «Milling, 
f l ic  .S i v i i n i l  A o a  'iiin  i ;•( \ s n n r l i M  • *> '• /  
hnrihurvcru I I II, \ i> |7  ,r. i | n;t.i

bringing to power the king's Protestant 
daughter, Mary, and her husband. William 
of Orange. William and Mary were offered 
the crown in 16S9 on condition that they 
sign the Declaration of Rights. The Decla­
ration was later enacted as a sta tu te , which 
was divided into two parts, first listing the 
allegedly illegal actions of James II, then 
declaring the rights of the people. The 
first part stated that James II;

“ • • • did endeavor to subvert and 
extirpate  the Protestant Religion and the
Laws und Liberties of this Kingdom 
• • «

"5. By raising and keeping a Standing 
arm y within this Kingdom in Time of 
Peace without Consent of Parliament and 
quartering  Soldiers contrary to Law.
"6. By causing several good Subjects, 
being Protestants, to lie disarmed a t the 
same Time when Papists were both arm ­
ed and employed contrary to Law.”

The parallel provisions of the declaration of 
rights provided;

.....................5. That tho raising or keep­
ing a Standing Army within the Kingdom 
unless it be with the Consent of Parlia­
ment is against Law.
"6. That the Subjects which arc Protes­
tants may have Arms for their Defence 
suitable to their Conditions, and as al­
lowed by Law."*
Historians have noted that the early colo­

nial legislatures perceived themselves as de­
scendants of the House of Commons who 
shared many of the same political experi­
ences of their 17th century English counter­
part::. See IS. Schwartz. The l i r c a l  I l ig h ts  
o f  M a n k in d  15. 31 32 11977). The French 
and Indian War ending in 1763 brought 
large num bers of British soldiers to the 
colonies. King 'Jcorge III maintained and 
increased these standing armies following 
th a t war. and ordered the troops to lie 
quartered in private homes. The colonists 
who wep* accustomed to relying on their

7, ilill Itiuhts, I \V .v M . J. c 2 tUJSS). 
• il 'n n tc il hi '.VV.tthfruiv St.mdine A rm ir* and 
\ in w d  ( if//i7i' tn H 'tonc.it tn.ih»i' of the

8i(V»tf \iii('fii//m;if, 2 Hasting* ( oi:M I. Q 
o n I  « ,  ) ) iT * ii
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own citizen militias viewed the standing 
armies xs an unlawful instrument of op­
pression. See Weatherup, S lum  l in g  A rm ie s  
u m l A rm v il  C itizens: A n  H is to r ic a l A na lys is  
o f  the  Second A m endm ent, 2 Hxstings 
Const.L.Q. 961, 975 978 (1975). The sta te  
constitutions drafted in the revolutionary 
war era therefore included provisions guar­
anteeing the right to hear arms and prohib­
iting standing armies in time of peace. The 
relevant provisions of the English Bill of 
Rights of 16S9 provided a useful model for 
the colonial drafters.

I I .  T h e  O regon r ig h t  to  hear arm s  

A, “D efense o f  them selves a m i the  s ta te "  
We have noted that Oregon's constitu­

tional right to hear arms provision, Ur. 
Const. Art, I. •; 27. was taken verbatim 
from the Indiana constitutional provision 
• trailed in Is ID. The phrase "for defense of 
themselves and the state" in Indiana's pro­
vision was most likely taken trom the Ken­
tucky provision in its 1799 coii.-titulion, or 
the Ohio provision in its 1MI2 constitution.* 
The phrase "for defense of liieiilsclves and 
the state" appears in tile present day censti-

I I . A r t  a . a?, a n d  2 1 . a l th e  • TO O  K e n t u c k y  

> n s t i i e . i .a i  p ro v id e s !

'■•c J . l  ”, {.a t  th e  r :; : ! i t >  • •! th e  c it iz e n s  to  

to  i r  a r m s  m  deier.ee* r-f  th e m s e lv e s  a n d  th e  

S t a t e  s h a ll n u t  b e  q u e s t io n e d  

* 'S e c. 2 1 . T h a t  n o  s t a n d in g  a r m y  s h a ll , in  

t im e  o t p e j i e .  lie  k e p t  u p .  w it h o u t  th e  c o n ­

s e n t 'I  t h e  le g is la t u r e , .and th e  m i l i t a r y  s h a ll ,  

in  a ll c a s e s  a n d  j i  a ll t im e s , h e  in  s t r ic t  

u h o r d m a t io n  t o  t h e  c iv i l  p o w e r  "

.V S w in d l e r .  .S o u rc e s  unit D o c u m e n t s  ot £'..$  

Constitution*. V i/I 4 , p  It iu  i l 9 7 j )

A r t  M i l .  $ 2 0 , iA  th e  1802 O h i o  c o n s t it u t io n  

p r o v id e d :

" S e c . 2 0 . T h a t  t h e  p e o p le  h a v e  a r ig h t  t o  

b e a r  a r m s  f o r  th e  d e fe n c e  o f  t h e m s e lv e s  a n d  

th e  S t a t e , a m i  a s  s t a n d in g  a rm ie s , in  l i m e  o l 

p e a c e , a re  d a n g e r o u s  to  l i b c r i v .  t h e y  -.h a ll n o t  

b e  k e p t  u p .  a n d  th a t  th e  m ilit .ir v  s h a ll b e  k e p i  

u n d e r  s t r ic t  s u b o r d in a t io n  to  t h e  c iv i l  p o w ­

e r  *

W  S w in d l e r .  Sources a n d  D o c u m e n t s  ot t 1 S. 
Constitutions. V u l  7 p  t j . i j  n  i*m i O h i o 's  

i o n s t i t u u o n . i l  p r e v is io n  w a s  m o s t  u l u l v  ta k e n  

t r o in  \ it  M i l  >-i P e n n s y lv a n ia  ■> n i i t s t i i i i t i i m a l  

lu l l  1 1 I t ig h t s  ot I T ” '* w h ic h  p ro v id e d  

• " lh .it  t h e  p e o p le  h a v e  .» rie.nt to  h e a r  a im s  

lo r  th e  d e f e n c e  o l  l l i e u i v l v  e ■ and th e  -I i l l .
allil is si llalilli! irtlt'i-s ill il l lir||»* of | • in 
ared.lixel.il. ti.llhlTIV III." ...lit llot lo ! •

K E SSLER  Or. 9 7
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lotions o f  Oregon, Indiana, and six o ther 
sta les.5 T he language is sub ject to varying 
in terp re ta tions. It has been suggested th a t 
the language includes th ree  separate  ju s tif i­
cations for a  s ta te  constitutional r igh t to 
bear arm s: (a) The preference fo r a militia 
over a s tan d in g  arm y: (b) the deterrence of 
governm ental oppression; and (c) the righ t 
of personal defense.14

The language "the righ t to bear arm s 
* * * for defense of * * * the 
s ta te "  more likely refers to the historical 
p reference for a  citizen m ilitia ra the r than 
a stand ing  arm y as outlined above." See 
People  v. B ro w n . 253 Mich. 537. 235 N.W. 
215. 216 (1931):

" I t is generally  recognized th a t * * *
the rig h t to  hear arm;, had its origin in 
the fea r o f the American colonists of a 
stand ing  arm y and its use to oppress the 
people, and  in their a ttach m en t to a  mili­
tia com posed of ail able bodied men. 
Probably the  necessity o f  self protection 
in a f ro n tie r  society also was a factor.”

The phrase  “ the righ t to hear arm s in 
defense of them selves" has a suggested pur­
pose which is closely related  to the prefer*

k e p t  u p .  A n d  ! h .u  ihi* m i l i t a r y  s h o u ld  b o  k e p t  

under ‘. I r a t  s u b o r d i n a t e ,  to . u n u  g o v e r n e d  

b y .  th e  c i v i l  p o w e r . '

\V S w in d l e r .  Sources uiut D o c u m e n t s  or L'.S 
Constitutions. Vol. 8. p 279 0979).

9 . T h e  p h r a s e  " f o r  d e fe n s e  o f  t h e m s e lv e s  a n d  

th e  s t a t e "  a p p e a r s  in  th e  c o n s t it u t io n s  c l  F l o r i ­

d a . D e c la r a t io n  o f  R ig h t s  <i 2 0 , K e n t u c k v  H ill  o f  

R ig h t s  5 I P e n n s y lv a n ia ,  a rt  I % 2 !  S o u t h  

D a k o t a ,  a r t  V J .  4 2 4 ; V e r m u n t .  c h  I .  a r t .  II I. 

. m l  W y o m i n g ,  a r t  I. $ 2 4

10. S e e  N o t e .  The Impact of State Constitutional 
Kight  t o  B e a r  A r m s  Provisions o n  state C u n  
Control Legislation, lb I I  C h i  t R e v  1S3, 190 
19b (1970)

11. D e s p it e  t h e  e a r ly  A m e r ic a n s '  u b i e d i o n  in  

s t a n d in g  a r m ie s  a n d  t h e i r  p re f e r e n c e  f o r  c i t i . v n  

m il i t ia s ,  o u r  s o c ie t y  t o d a y  a p p a r e n t ly  p re f e r s  

t h e  m a in t e n a n c e  o l f e d e r a l ly  c o n t r o l le d  s t a n d ­

in g  a r m ie s  T h e  f e d e ra l g o v e r n m e n t  h a s  a s ­

s u m e d  t o t a l r e s p o n s ib i l i t y  lo r  t r a i n in g  a n d  s u p - 

p i v n g  Ih e  " s la t e  m i l i t ia s . "  i e .  H ie  N i l i n n u l  

l i u j r d  S e e  r  g . 12 I  S C  4* l u l .  102 3 0 1 , 

*02. F i l l  I t o r . . .  I t . i l i in -r .  the Right to near 
u r n s  V I ' l le l lo l l le u o i l  1 r l ' , r . \ l i ( U t i , l l . l l  llisto 

ev l i t  i  a t l i  I t .  H v v  ' I. “L i  l " l k - i
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once for citizen militias. That suggested 
purpose is the deterrence of government 
from oppressing unarmed segments of the 
population. For example, King James II 
attem pted to disarm the Protestants while 
allowing Catholics to hear arms, thus 
prompting the guarantee in the 1689 Bill of 
Rights that Protestants could have "arms 
for their defense." 13 Joseph Story wrote 
that,

“The right of the citizens to keep and 
bear arms has justly been considered, as 
the palladium of the liberties of a repub­
lic: since it offers a strong moral check 
against the usurpation and arbitrary 
power of rulers: and will generally, even 
if these are successful in the first in­
stance, enable the people to resist and 
triumph over them ."

J . Story. C om m entaries «n the C on s titu tio n , 
Vol. 3. p. 746 (1>33». C,\. C a rlto n  v. S ta le . 
63 Fla. 1. oS So. 486. 48511912) (state provi­
sion was "intended to ev e tne people the 
means of protecting themselves against op­
pression and public outrage ’).

"Defense of them selves' has also been 
said to include an individual’s rigiit to hear 
arm s to protect lii.> person and home. Schu­
b e rt i. Ue Hard, Ind.App.. 398 N.E.2d 133‘J, 
1341 (ItHU (Indiana constitution provides 
citizenry t:ie rignt to iwar arms for their 
|i Tsonal self-defense). Self-defense has 
been recognized as a  privilege in both civil 
ar.d criminal Lw since about MOO in Eng­
land and at all limes in the United S tates .13 
Although 'he  right lo bear arms for self 
protection does not appear to have lieon an 
im|Hirtant development in England, the jus­
tification for a right to bear arms in de­
fense of person and home probably reflects

12. See text accompanying note 7 supra

13. " T h e  p r iv i le g e  o f  s o lf -d e fe u s e  re s ts  u p o n  th e  

n e c e s s ity  o t  p e r m it t in g  .i m a n  w h o  is  a t- 

ta c k e d  to  ta k e  r e a s o n a b le  s te p s  to  p re v e n t  

h a r m  to  h im s e lf , w h e r e  th e re  is  n o  t im e  to  

r e s o r t  to  t h e  la w . T h e  • j r K  E n g l is h  la w . 

w it h  u s  v ie w s  o f  s t r ic t  lia b i li t y ,  d id  n o t r e c o g ­

n iz e  s u c h  a p r iv i le g e ;  • • • H u t  s in c e  

a h o u i  M O O  t h e  p r iv i le g e  h a s  b e e n  r e e u g n i .v d .  

a n d  it is  n o w  u n d is p u te d  m  th e  la w  o f  t e n s  

j s  W e ll a s  m  th e  e r n n m .i l  la w  ' w i t a t ic n s  

o m i t t e d i  \ l  I ’ m s s e r  £ . »  o f  T " r t »  l O s i l t h  
e d  l '.t"  11

the exigencies of the rural American expe­
rience. See People v. Brow n, supra. C f„  
M a tth e w s  v. S ta le . 237 Ind. G77, 689-692, 
148 N.E.2d 334, 339-341 (1958) (Emmcrt, C, 
J., dissenting) (constitutional guarantee 
based on historical necessity for personal 
defense. ) 14

B. The m e a n in g  o f  the te rm  “ a rm s "

The term "arm s” is also subject to several 
interpretations. In the colonial and revolu­
tionary war era, weapons used by militia­
men and weapons used in defense of person 
and home were one and the same. A colo­
nist usually had only one gun which was 
used for hunting, protection, and militia 
duly, plus a hatchet, sword, and knife. G. 
Neumann, Sw ords and  Blades o f  the A m e r i­
can R e vo lu tio n  6-15, 252-254 (1973). When 
the revolutionary war began, the colonists 
came equipped with their hunting muskets 
or rifles, hatchets, swords, and knives. The 
colonists suffered a severe shortage of fire­
arms in the early years of the war, so many 
soldiers had to rely primarily on swords, 
hatchets, knives, and pikes (long staffs with 
a spear head). W. Moore, Weapons o f  the  
A m e rica n  R e vo lu tion  8 (1967).

Therefore, the term “arms" as used by 
the d rafters  of the constitutions probably 
was intended to include those weapons used 
by settlers for both personal and military 
defense. The term “arms" was not limited 
to firearms, but included several handcar- 
riul weapons commonly used for defense. 
The term  "arm s" would not have included 
cannon or other heavy ordnance not kept by 
militiamen or private citizens.

14. C o m p a r e  t h e  p r o v is io n s  in  s e v e ra l s ta te  c o n ­

s t i t u t io n s  w h ic h  g u a ra n te e  th a t a p e rs o n  h a s  

th e  r ig h t  t o  b e a r  a r m s  " i n  d e fe n s e  o f  h is  h o m e , 

p e r s o n  a n d  p r o p e r t y , "  C o lo  C o n s t .  A r t  II .

S 13. M is s  C o n s t  , A r t  I I I ,  6 12; M o  C o n s t . ,  

A r t  I .  $  2 3 ; M o n t  C o n s t . ,  A r t .  t i l .  1 1.1. U k la .  

C o n s t  A r t .  I I ,  6  2 6 . S h ift?  e  Kicker  so n, '.2 6  

M o n t  157. 2 4 7  P .g d  188 ( I ! ) .1) . )  (d e f e n d a n t  c a n ­

n o t b e  c o n v ic t e d  o l  a s s a u lt  if h e  p a in t e d  a 

lo a d e d  g u n  a t  a  t r e s p a s s e r  in  tits h o m e ),  a c ­

c o r d .  Stoic  v  P .'.is s .ird . 3 5 a M o  '»(), til.') >  \V  2 d  

4 H 5  119  ft!)

A
l i t
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The revolutionary war era untied a t a 
lime when the rapid social and economic 
changes of the so-called Industrial Revolu­
tion began, The technology 01* weapons 
and w arfare entered an unprecedented era 
of change. P. Cleator, Weapons o f  W ar 
143-152 (11)07). Firearms and other hand- 
carried weapons remained the wca|»ons of 
personal defense, but the arrival of steam 
power, mechanization, and chemical dis­
coveries completely changed the weapons of 
military warfare. The development of 
powerful explosives in the mid-nineteenth 
century, combined with the development of 
mass-produced metal parts, made possible 
the automatic woa|x>ns. explosives, and 
chemicals of modern warfare. P. Cleator, 
W eapons o f  H'nr 135 177 (1967).

[ 11 These advanced weapons of modern 
w arfare have never been intended for per­
sonal possession and protection. When the 
constitutional drafters referred to an indi­
vidual's "right to hour arms," the arms used 
by the militia and for personal protection 
were basically me same weapons. Modern 
weapons used exclusively by the military 
are not "arm s" which are commonly pos­
sessed by individuals fur defense, therefore, 
•iu term ‘a n ils ' in ihe constitution does 
not include such weapons.

|2 | If the text and purpose of the con­
stitutional guarantee relied exclusively on 
the preference for a militia "for defense of 
the S ta te ," '.hen the term "arms" most like­
ly would include only the modern day 
equivalents of the weapons used by colonial 
militiamen. The Oregon provision, how­
ever. guarantees a right to hear arms "for 
defense of them selves, and the State." The 
term  "arm s" in our constitution therefore 
would include weapons commonly used for 
e ither purpose, even if a particular weapon 
is unlikely to lie used as a militia weapon.

(3] The constitutional guarantee that 
person* have till right lo "hear arms" does 
nut mean that all individuals have an unre- 
s ir ie u d  right to carry or Use personal vvcap-

15. 2 I ilw.ird III. vh It tli2Sl ti-primcd m I 
llithop, sta tu to ry  I runes, i Ts t I Id ed. lu ll I

KESSLER Or.
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ons in all circumstances. For example, the 
danger of firearms was recognized shortly 
after the development of gunpowder. The 
English S tatu te  of Northampton in 1327 
forbade |x:rsons to ride a t night carrying a 
firearm for the purpose of terrifying the 
the people.15 A 1678 Massachusetts law 
forbade shooting near any house, ham , gar­
den, or highway in any town where a per­
son may ho "killed, wounded, or otherwise 
damaged." 15 The courts of many states 
hav" upheld statu tes which restrict the pos­
session or manner of carrying personal 
weapons. The reasoning of the courts is 
generally that a regulation is valid if the 
aim of public safety does not frustrate the 
guarantees of the state constitution. For 
example many courts have upheld statutes 
prohibiting the carrying of concealed weap­
ons. see, e. if., S ta le  v. H u r l,  66 Idaho 217. 
157 I\2;l 72(1915); and statutes prohibiting 
possession of firearms by felons, see, e. g.. 
S ta le  v. C a rtw r ig h t,  246 Or. 120, 4 IS I\2d 
•"22 (10(1(5).

III. The present ease
Wo now turn lo the facts of the present 

ease. The defendant was involved in an off 
and on verbal argum ent with His apartm ent 
manager in the course of the day on No­
vember i3. ;.MS. The dispute escalated 
into name calling, colorful words, and ob­
ject throwing. At one point the defendant 
kicked the elevator door in the apartm ent 
building. The police were called and arrest­
ed the defendant. The defendant asked the 
police to get iiis coat from his apartm ent. 
The officer* found wo “billy cluits" in the 
defendant'* apartm ent.

The defendant was charged with disor­
derly conduct, ORS 166.025, and possession 
of a slugging weapon, ORS 166.510. The 
m atter went to trial without a jury. The 
defendant a t trial demurred to and moved 
to dismiss the second charge on the grounds 
that it failed »u sta te  a crime. The motion 
was denied and the defendant was found 
guilty as charged on both counts.

IB . ('■•Ulkil h e ld  111 llOslnn. M . i f i l i  2S Ii»7 X , re  

le r r c i l  in  in  le v  in . Ihe Hintit !,• Ite.ir \rn i> 

rhe l)e\v!,'ii(in'iit o f  the \niern\in I \,<eni'i\ec.
4 s  i  h i .  K v i i t  I .  U e v  M b ,  If i i i , tt | s ( l ! i 7 | i
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fl, 5) Thu defendant appealed to tho 
Court of Appeals, contending first that his 
acts did not amount to the* crime of disor­
derly conduct, and second that the statu te 
prohibiting possession of hilly clubs, ORS 
166.510(1), violates Article I, section 27, of 
the Oregon Constitution. The Court of .Ap­
peals did not consider defendant’s first con­
tention because it was not raised a t tria l,17 
The Court of Appeals held that ORS 166.- 
510(1) was within the reasonable exercise of 
the "police power" of the state to curb 
crime. 43 Or.App. 303, 307, G02 P.2d 1096 
(1979).

[6J The defendant contends that his 
conviction for possession of a billy club vio­
lates his right to possess arms in his home 
for personal defense*. Pursuant to our pre­
vious discussion r“erarding the purpose and 
scope of the right to bear arms provision, 
we hold that Article I, section 27. of the 
Oregon Constitution includes a right to pos­
sess certain arms for defense of person and 
property. The remaining question is 
whether the defendant’s possession of a bil­
ly club in this case is protected by Article I, 
section 27.

The d u b  is considered the first personal 
weapon fashioned by humans. O. Hogg, 
Cluh< hi Cannon 19 (1968). The dub  is still 
used today as a personal weapon, eommoniy 
carried by the police. ORS 166.510 prohib­
its possession of a "billy;” however, ORrf 
166.520 states that peace officers are not 
prohibited from carrying c r possessing a 
weapon commonly known as a 
“blackjack" “  or "billy.”

The s ta tu te  in this case, ORS 166.510. 
prohibits the mere possession of a dub. 
The defendant concedes that the legislature 
could prohibit carrying a club in a public

17. T h e  g e n e r a l r u le  Ir. b o t h  c iv i l  a n d  c r im in a l  

c a s e s  is  t h a t  a q u e s t io n  n o t  ra is e d  a n d  p r e ­

s e rv e d  m  th e  t r ia l  c o u r t  w i l l  n o t  h e  c o n s id e r e d  

o n  a p p e a l. S t a t e  v  A b e /  2-11 O r  •165, -167. 4 0 6  

P 2 d  9 0 2  (I9 f > 5 ) F a ilu r e  t o  ra is e  a n  o b je c t io n  

in  t r ia l  c o u r t  d o e s  n o t a u t o m a t ic a l ly  p re c lu d e  

a p p e lla t e  r e v i e w  T h e  d e f e n d a n t 's  c o n te n t io n  

th a t  h is  a c t s  d id  n o t m n s n t u t e  t h »  c r im e  o f  
d is o r d e r ly  c o n d u c t  h o w e v e r ,  d o c s  n o t p re s e n t  

th e  e x c e p t io n a l  c i r c u m s t a n c e  o r  m a n if e s t  e r r o r  

w h ic h  i t iM ii ie s  t li is  c o u r t ’s  c o n s id e r a t io n  ot 

s u c h  a  c la im  It f o l lo w s  t h a t  d e f e n d a n t 's  i o n  

v ic t io n  o l d is o r d e r ly  r o u t in e !  is  a t i i r m e d  S o l e

place in a concealed manner, but the de­
fendant maintains that the legislature can­
not prohibit all persons from possessing a 
club in the home. The defendant argued 
that a ;>erson may prefer to keep in his 
home a hilly club rather than a firearm to 
defend against intruders.

[7] Our historical analysis of Article I, 
section 27, indicates that the drafters in­
tended “arm s” to include the hand-carried 
weapons commonly used by individuals for 
personal defense. The club is an effective, 
hand-carried weapon which cannot logically 
be excluded from this term. We hold that 
the defendant's possession of a billy club in 
his home is protected by Article I, section 
27, of the Oregon Constitution.

The defendant’s conviction for disorderly 
conduct is affirmed, and his conviction for 
possession of a slugging weapon is reversed.
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Defendant was convicted in the Dis­
trict Court, Polk County, W alter W. Foster, 
J., of unlawful possession of a stabbing 
weapon, and he appealed. The Court of 
Appeals, 69 Or.App. 254, 684 P.2d 630, 
reversed, and appeal was taken. The Su­
preme Court, Lent, J., held that defend­
ant's constitutional right to bear arm s was 
violated by prohibition of mere possession 
and mere carrying of a switchblade knife.

Decision of the C ourt o f Appeals af­
firmed.

Weapons <>=1
Defendant's constitutional right to 

bear arms was violated by prohibition of 
mere possession and mere carrying of a 
switchblade knife. Const. Art. 1, § 27; 
ORS 166.510, 166.510(1).

Robert W. Muir, Asst. Atly. Gen., Salem, 
argued the cause for petitioner on review. 
With him on the briefs were Dave Frohn- 
mayer. Atty. Gen.. Jam es E. Mountain, Jr., 
Sol. Gen., and Lynn Torno, Certified Law 
Student.

Susan M. G arrett, Salem, argued the 
cause and filed briefs for respondent on 
review.

I .  T h e  d e fe n d a n t  It.u l a ls o  f i le d  a  m o t io n  to  s u p - 
p re s s  th e  k n if e  a s  e v id e n c e  n n  th e  b a s is  th a t it 

w a s  o b ta in e d  as a re s u lt  o f  a n  u n la w f u l  s e a rc h

Robert Dowlut, Washington, D.C., and 
Steven L. Krasik, Salem, filed a brief ami­
cus curiae for Nat. Rifle Ass’n.

LENT, Justice.

The issue is w hether ORS 166.610(1), in­
sofar as it prohibits the mere possession 
and mere carrying of a switchblade knife, 
violates defendant's righ t to bear arm s un­
der Article I, section 27, of the Oregon 
Constitution. We hold that in that respect 
the s ta tu te  does violate defendant’s consti­
tutional right.

ORS 166.510(1) provides, in relevant part: 
"  * * * [ A ) n y  p e rs o n  w ho  manufac­

tures, causes to be manufactured, sells, 
keeps for sale, offers, gives, loans, c a r ­
rie s  o r  possesses a n  in s t ru m e n t  o r  
w eapon  h a v in g  a  b lade  w h ic h  p ro je c ts  
o r  s u in g s  in to  p o s it io n  by  fo rc e  o f  a 
s p r in g  o r  o th e r  dev ice  a n d  c o m m o n ly  
k n o w n  as a  s w itch -b la d e  k n ife  or an 
instrum ent or weapon commonly known 
as a blackjack, slung shot, sandclub, 
sandbag, sap glove or metal knuckles, or 
who carries a dirk, dagger or stiletto 
commits a Class A misdemeanor." (Em­
phasis added)

Article I, section 27, of the Oregon Con­
stitution provides:

"The people shall have the right to 
bear arm s for the defence of themselves, 
and the S tate * • * [.]”

The accusatory instrument charged that 
defendant "did unlawfully possess and 
carry” a weapon commonly known as a 
switch-blade knife in violation of ORS 166.- 
510. Defendant demurred to the accusato­
ry instrum ent on the grt Mnd that the s ta t­
ute was overbroad as impinging on the 
right guaranteed to him under Article I, 
section 27, of the Oregon Constitution. 
The trial court overruled the dem urrer.'

Trial then proceeded on the basis of facts 
stipulated to be the same as those found by 
the trial court in the hearing on the motion

and seizure. The tria l court's denial o f that 
motion was not a lig n e d  as error.
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to suppress mentioned in footnote 1, su p ra . 
Those facts are as follows.

On October 3, 1983, defendant was walk­
ing with a companion on a public street. 
The two appeared disorderly to an officer 
nearby, and when defendant reached up as 
he passed a street sign and tapped or 
struck it with his hand, the officer con­
fronted both individuals and conducted a 
patdown search. Defendant was found 
with a switch-blade knife in his back pock­
et. Defendant told the arresting officer 
that he carried the knife "for protection" 
(defendant evidently feared attack by a 
jealous rival for his present girl friend).*

Defendant moved for judgment of ac­
quittal, which was denied. The trial court 
then found defendant guilty and eventually 
sentenced defendant to jail "suspended on 
the condition" that defendant meet certain 
terms of probation.

Defendant appealed, assigning as error 
the trial court's overruling of his dem urrer 
and denial of his motion for judgment of 
acquittal. The Court of Appeals, 69 Or. 
App. 25-1. 08-1 P.2J 630, per curiam, re­
versed on the basis of our decisions in 
Slate  r. B lo cke r. 291 Or. 233. G30 P.2d 82-1 
(IDSL, and S ta le  r. Kessler, 2S9 Or. 339. 
014 P.2d 94 (1980). We allowed review to 
determine whether a switch-blade knife is 
within the constitutional guarantee. 293 
Or. 37, OSS P.2d 845 (1984).

In S ta te  v. Kessler, s u p ra , this court for 
the first time considered the scope of Arti­
cle I, section 27. There, following the dis­
covery by police officers of two billy clubs 
in his apartment, defendant was charged 
with the possession of billy clubs in viola­
tion of ORS 166.510(1), the same sta tu te  a t 
issue in the case at bar. On appeal defend­
ant argued that the sta tu te  violated Article

J. W c  lia v c  m  m i n d  i l u t  d e f e n d a n t s  p r in c ip a l  

a ry u n ie n i w  th a t, in s o f a r  a s th is  c h a rg e  o f  c r i m i ­
nal rc  n d u c i  u  c o n c e r n e d , (h e  statute  is o v e r ­

b ro a d  in  p r o s c r ib in g  c o n d u c t  in  w in c h  lie  h a s  a 

state c o n s t itu t io n a l r ig h t  to  e n g a g e . O i d i i i n r i l v .  

u e  w o u ld  h a v e  m i re a s o n  to  g o  b c v o n d  th e  fa cts  

d escribe d  in  th e  a c c u s a to r y  in s tr u m e n t  to  r e ­

sult e w h it h e r  c i i o r  w a s  i n m it i i l lc d  in  i i w r r u l -

I, section 27, of the Oregon Constitution. 
The Court of Appeals held that ORS 166.- 
510(1) was within the reasonable exercise 
of w hat the court called the state 's "police 
power" to control crime. 43 Or.App. 303, 
307, 602 P.2d 1096, 1097 (1979). Wc re­
versed.

In K ess le r, we examined the historical 
roots o l  Article I, section 27. We conclud­
ed that the drafters of Oregon's constitu­
tion did not wish to limit the right to bear 
arms to a citizen militia, but rather intend­
ed that the private citizen also have the 
right to "possess certain arm s for the de­
fense of person and property." 289 Or. a t 
371, 614 P.2d a t 98.

Our analysis in K e ss le r of the meaning 
of the term "arm s" is central to the case a t 
bar and so merits a fu rther discussion. We 
reasoned that because settlers during the 
revolutionary era used many of the same 
weapons fo r both personal and military de­
fense, the term "arm s," as contemplated by 
the constitutional fram ers, was not limited 
to firearm s but included those hand-carried 
weapons commonly used for personal de­
fense. 239 Or. a t 363, 614 P.2d a t 98. 
Thus, the term  "arm s" "includes weapons 
commonly used for either purpose, even if 
a particular weapon is unlikely to be used 
as a militia weapon." 289 Or. at 369, 614 
P.2d a t 98. On the basis of this historical 
examination, we held that the possession of 
a billy club was constitutionally protected: 

"O ur historical analysis of Article I, 
section 27, indicates that the drafters 
intended ‘arm s' to include the hand-car­
ried weapons commonly used by individu­
als for personal defense. The club is an 
effective, hand-carried weapon which 
cannot logically be excluded from this 
term ."

m i: d e f e n d a n t 's  d e m u r r e r .  In  ib is  case, h o w -  

i t e r ,  a  f a c tu a l r e c o r d  w a s  d e v e lo p e d , a n d  th e  

d e f e n d a n t  a l s o  a s s ig n e d  a s c r i u r  th e  d e n ia l o f  

In s m o t io n  f o r  ju d g m e n t  o f  a c q u it ta l. T h e  fa cts  

a te  r e c o u n t e d  to  s h o w  th ru  th e re  is n o  e v id e n c e  

to  s u p p o r t  a m  r o v M b l e  c h a rg e  o f  a n  ille g a l 

in te n t  to  m e  th e  w e a p o n  o r  a n  ille g a l use  o f  ih c  
w e a p o n .
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289 Or. a t 372, 614 P.2d at 100.3
The state argues tha t a switch-blade is 

not a weapon "commonly used for personal 
defense," and ia therefore not an "arm " 
within the meaning of the Oregon Constitu­
tion. I t  insists that the switch-blade is an 
offensive weapon used primarily by crimi­
nals. In support of this argum ent we are 
referred to various authorities, especially 
the Federal Anti-Switchblade Act, 15 USC 
§§ 1241-44 (Supp. IV, 1980), which is aimed 
a t prohibiting the introduction of switch­
blade knives into interstate commerce be­
cause they 3re "almost exclusively the 
weapon of the thug and the delinquent,"
S.Rep. No. 1980, 85th Cong., 2d Sess., re­
printed in 1958 U.S.Code Cong. & Ad.News 
3435, 3437.

We note, first, that that material offers 
no more than impressionistic observations 
on the criminal use of switch-blades. More 
importantly, however, we are unpersuaded 
by this distinction which the state urges of 
"offensive” and "defensive” weapons. All 
hand-held weapons necessarily share both 
characteristics. A kitchen knife can as eas­
ily be raised in attack as in defense. The 
spring mechanism does not, instantly and 
irrevocably, convert the jackknife into an 
"offensive" weapon.* Similarly, the clasp 
feature of the common jackknife does not 
mean tha t it is incapable of aggressive and 
violent purposes. It is not the design of 
the knife but the use to which it is put tha t 
determines its "offensive" or "defensive” 
character.

There are statu tes now on the hooks that 
concern the manner in which weapons are 
carried, the intent with which they are car­
ried, the use to which they may not be put

3 . O n e  y e a r  la te r , in  Stale v. Blocker. 291 O r .  2 S5 , 

2 5 9 . 6 3 0  P .2 d  8 2 4 . 8 2 6  (1 9 3 1 ) .  w o  h e ld  th at th e  

p o s s e s s io n  o f  a  b i i ly  c lu b  o u ts id e  as w e ll as 

in s id e  th e  h o m e  is  c o n s t it u t io n a lly  p ro te c te d .

4 . A t o n e  t im e  th e  s in g le -a c t io n , s in g le -s h o t h a n d ­

g u n  w a s  c a r r ie d  b y  m a n y  m e n  f o r  d e fe n s e . D id  
th e  d e v e lo p m e n t  o f  th e  d o u b le -a c t io n  fe a tu re  o f  

th e  h a n d g u n  o r  th e  a d d it io n  o f  th e  r e v o lv in g  

c y l in d e r  w h ic h  e n a b le d  o n e  to  f ire  th e  g u n  s e v ­

e ra l t im e s  w it h o u t  p a u s in g  to  re lo a d , as a m a ile r  

o f  la w . t r a n s f o r m  th e  h a n d g u n  f r o m  a  d e fe n s iv e

and the status of a person that results in 
forbidding his possessing a weapon.

"This state has several such regula­
tory statutes, with which we are not con­
cerned in this case: ORS 166.220(1) pro­
hibiting possession of a dangerous weap­
on with intent to use such weapon unlaw­
fully against another; ORS 166.240, pro­
hibiting carrying certain weapons con­
cealed about one’s person; ORS 166.250, 
prohibiting carrying any firearm con­
cealed upon the person or within any 
vehicle without a license to do so." 
(Footnote omitted.)

S la te  v. B lo cke r, su p ra , 291 Or. at 259- 
260, 630 P.2d at 826. See, a lso, ORS 166.- 
270, which prohibits an exconvict from pos­
sessing a firearm concealable on the per­
son, which this court held not to offend 
Article I, section 27, of the Oregon Consti­
tution in S ta te  v. R ob inson , 217 Or. 612, 
619, 343 P.2d 886 (1959).

The appropriate inquiry in the case at 
bar is w hether a kind of weapon, as modi­
fied by its modem design and function, is 
o f the so rt commonly used by individuals 
for personal defense during either the revo­
lutionary and post-revolutionary era,s or in 
1859 when Oregon's constitution was 
adopted. In particular, it m ust be deter­
mined w hether the drafters would have 
intended the word "arm s” to include the 
switch-blade knife as a weapon commonly 
used by individuals for self defense. To 
answer that question we must journey 
briefly into the history of knives. We have 
resorted primarily to three books by H. 
Peterson for that history: Arms and Arm­
our in Colonial America, 1526-1783 (1956); 
American Knives (1958); Daggers and 
Fighting Knives of the Western World 
(19GS). What we have to say generally in

w e a p o n  to  a n  o ff e n s iv e  w e a p o n ?  O b v io u s ly ,  the 

g u n . b o th  b e lo r e  a n d  a fte r  s u ch  c h a n g e s , c o u ld  

be  used  f o r  e it h e r  d e fe n s e  o r  o ffe n se .

5. A r t ic le  I. s e c tio n  2 7 , o f  th e  O r e g o n  C o n s t itu ­

t io n  w a s  ta k e n  v e r b a t im  f r o m  s e c tio n s  32 and  

33 o f  th e  In d ia n a  C o n s t it u t io n  o f  1351. In d i ­

a n a 's  b il l  o f  r ig h ts  l ib e r a l ly  d r e w  u p o n  (h e  state 

c o n s t it u t io n s  o f  K e n t u c k y .  O h io .  T e n n e s s e e , a n d  

P e n n s y lv a n ia , w h ic h  w e r e  d ra fte d  b e tw e e n  1776 
a n d  1302. See Slate i*. Kessler, 2 8 9  O r .  3 59 . 365. 

0 1 4  l '.2 d  9 4 . 9 5  (1 9 8 0 ) .
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the next few paragraphs is drawn from 
those works.

The popularity o f the fighting knif has 
had an uneven history, even to today. 
During tho Roman civilization and for sev­
eral centuries thereafter, for example, the 
knife was little appreciated as a tool of 
combat, but during the Viking Period of 
the 9th and 10th centuries large knives 
(scramasax), used for general purposes as 
well as for war, were popular among the 
Northmen, Germans, Franks and Anglo- 
Saxons. It was during the Middle Ages 
that the real flowering of the fighting knife 
and dagger occurred. New shapes ap­
peared and the knife became part of the 
standard dress for all classes: from the 
knights and their men-at-arms as an ad­
junct to the sword, to the laborer and peas­
ant for protection and convenience. Dur­
ing the 16th century the dagger came to be 
used by the aristocracy, mainly in conjunc­
tion with the sword, and was used primari­
ly for combat; indeed, during the early 
part of tha t century the technique of fight­
ing with sword and dagger developed, thus 
giving rise to the modern school of knife 
fighting. Through the 16ih and 17th cen­
turies knives and daggers declined in im­
portance and were no longer an important 
part of the daily civilian costume.

In early colonial America the sword and 
dagger were the most commonly used 
edged weapons. During the American co­
lonial era every colonist had a knife. As 
long as a man was required to defend his 
life, to obtain or produce his own food or to 
fashion articles from raw materials, a knife 
was a constant necessity. Around 1C50 
one form of dagger popular in the colonies 
was the “plug bayonet," so called because 
it fit into the muzzle of a musket, it was 
used both as a dagger or as a general 
utility knife. Other knives became popular 
during the 17th and 18th centuries. The 
American frontiersman used a large knife 
to ward off danger from Indian attacks and 
to hunt anti trap; along with that lie car­
ried a smaller knife, the blade being three 
to four inches long, in his rifle bag.

In the 19th century, daggers remained 
popular, but in the west the renowned Bow­
ie knife became the weapon favored by the 
lawless and law-abiding alike. These were 
violent times, particularly from the 1820s 
through the Civil War, when a weapon 
might be needed a t a moment's notice. In 
response, "the well-equipped gentleman 
carried a pistol in his pocket and a knife 
beneath his coattails."

Of the many varieties of knives, none has 
been a more constant or enduring compan­
ion to man than the pocket knife. Speci­
mens of folding pocket knives have been 
discovered in Roman archeological sites, 
indicating that such knives were popular a t 
least from the first century A.D. They 
have been m anufactured for their utility as 
both instruments of labor and combat. 
One of the most common of the specific 
named knives is the jackknife, a word of 
uncertain origin, which was a large single- 
bladed folding knife, ranging in size from 
four to oeven inches when closed. By the 
early 1700s, when the eastern seaboard had 
become a highly settled area with large 
towns and cities and relatively good roads, 
men normally carried a folding pocket 
knife. Even when they joined the Ameri­
can army during the revolution, the knife 
they carried was the jackknife, which was 
mentioned frequently in colonial records. 
During the American Revolution at least 
two states, New Hampshire and New York, 
required their miiitiamen to carry a jack- 
knife. Even during t' .* mid-18th century, 
some of these “jackknives" were rather 
mere lethal than their name suggests, mea­
suring two feet long with the blade extend­
ed, and designed solely for fighting. G. 
Neumann, Swords and Blades of the Amer­
ican Revolution 217 (1973). Some others 
had blades over 16 inches long, extending 
well beyond the lull even when folded, and 
were designed to be used open or closed. 
"Gentlemen" and officers during this same 
era often carried canes with slender d ig ­
gers mounted inside which could be drawn 
with a quick tug and were used for person­
al defense. Neumann. Swords and Blades 
of the American Revolution s u p ra ,  a t 239.
In the early l!)th century a special form of
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dagger also developed, the pocket or fold­
ing dagger, with blades ranging in size 
from four to sixtr_-n inches; they were 
intended to be carried in the pocket or in 
special sheathes.

It is clear, then, tha t knives have played 
an important role in American life, both as 
tools and as weapons. The folding pocket- 
knife, in particular, since the early 18th 
century has been commonly carried by men 
in America and used primarily for work, 
but also for fighting.

This brings us to the switch-blade knife. 
A switch-blade is defined as a "pocketknife 
having the blade spring-operated so that 
pressure on a release catch causes it to fly 
open." W ebster's Third International Dic­
tionary 2314 (1971). If ORS 166.510(1) pro­
scribed the possession of mere pocket- 
knives, there can be no question but that 
the sta tu te  would be held to conflict direct­
ly with Article I, section 27. The only 
difference is the presence of the spring-op­
erated mechanism that opens the knife. 
We are unconvinced by the sta te 's  argu­
ment th a t the switch-blade is so "substan­
tially different from its historical ante­
cedent" (the jackknife) th a t it could not 
have been within the contemplation of tho 
constitutional drafters. They m ust have 
been aware that technological changes 
were occurring in weapomy as in tools 
generally. The format and efficiency of 
weaponry was proceeding apace. This was 
the period of development of the Gatling 
gun, breach loading rifles, metallic car­
tridges and repeating rifles. The addition 
of a spring to open the blade of a jackknife

6 . C h a r le s  D ic k e n s , in  h is  n o v e l M a r l i n  C h u / e - 

le w ii ,  p u b lis h e d  in  13-42 s h o r ilv  a fte r  h is  r e t u r n  

f r o m  A m e r ic a ,  r e f e rre d  to  a c e r ta in  S c a d d o r . 

w h o  "p ic k e d  h is  teeth  w it h  a  so rt o f  y o u n g  

b a y o n e t  th a t flcvv o u t  o f  In s  k n if e  w h e n  ho 

to u c h e d  a  s p r in g ."  T h u  su gg ests  th a t A m e r ic a  
c o u ld  h a v e  b e e n  th e  o r ig in  o f  th e  s w itc h -b la d e . 

Set  A . P o p k e s s . Hick Knives, (1 9 5 9 ) C r i m  l.  lt 

b-10.
7 . O R S  1 6 6 ,5 1 0 (1 ) w a s  a m e n d e d  in  I9 S 7  to  i n ­

c lu d e , f o r  th e  firs t  tu rn -, p io s v n p t io n  a g a in s t the  

p o sse ssio n  o l  s w it c h b la d e s . O r . l a w s  I ‘>57. c h . 

2 9 0 , 4 I .

8 - T h e  a n a ly s is  w e  h a v e  e m p lo y e d  in  State i 
Kessler a n d  Slate v, lllackir, ati>ra, at fo o tn o te s

is hardly a more astonishing innovation 
than those just mentioned.6

We stress again, as we have stressed 
before, that this decision does not mean 
individuals have an unfettered right to pos­
sess or use constitutionally protected arms 
in any way they please. The legislature 
may, if it chooses to do so, regulate posses­
sion and use. See S ta te  v. B lo cke r, supra , 
291 Or. a t 259, 630 P.2d a t 826; S ta le  v. 
Kessler, s u p ra , 2S9 Or. a t 370, 614 P.2d at 
100. This court recognizes the seriousness 
with which the legislature views the pos­
session of certain weapons, especially 
switch-blades.1 The problem here is that 
ORS 166.510(1) absolutely proscribes the 
mere possession or carrying of such arms. 
This the constitution does not permit.*

The decision of the Court of Appeals is 
affirmed.

(o f
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Gerald Lee ALBERS. Appellant, 
v.

Hoyt C. CUPP. Superintendent, Oregon 
State Penitentiary, Respondent.

137975; CA A31762.

Court of Appeals of Oregon.

Argued and Submitted Nov. 28, 1984.

Decided Dec. 12. i084.

Reconsideration Denied Jan. 25, 1985.

Review Denied Feb. 12. 19S5.

Appeal from Circuit Court, Marion Court 
ty, Clarke C. Brown. Judge.

i  a n d  S, c o n c e r n in g  c lu b s  a n d  in  the  case  at b a r  

c o n c e r n in g  a  k n if e  m a y  n o t b e  th e  s a m e  a n a ly ­

sts th a t w o u ld  b e  a p p ro p r ia te  to  th e  a p p lic a tio n  

o f  A r t ic le  I. s e c tio n  27, o f  th e  O ie g o n  C o n s t i t u ­

t io n  to  a  w e a p o n  v u t lt  as a c a n  o f  m a c e , n ot 

h a v in g  a  p r c -iv v c n t ic th  c e n t u r y  f o r m  n r  c o u n t e r  

p a rt . It h a s  b e e n  su gg ested  th a t it is  in c o n g r u ­

o u s  to  b e lie v e  that a w o m a n  to d a y  to d e fe n d  

h e rs e lf  l i o m  a ra p is t w o u ld  h a v e  c o n s t itu t io n a l 

s a n c tio n  f o r  e a r n i n g  a  s w ik h -b la t lc  k n if e  hut 

n ot ( o r  th e  c a n  t.l m a c e  Ite ra tive  th e  la tte r w a s  

u n k n o w n  to  th e  m id  n in e te e n th  c c n t u iv .  S u i I t  

a  t .iv e  is n o t b e fo re  us  T h e  l im e  to  dea l w it h  

th at vase  is w h e n  it is  p re s e n te d .



§ 11.61.200 A l a s k a  S t a t u t e s § 11.61.200

(b) I t  is  a n  a ff irm a tiv e  de fen se  to  a  p ro secu tio n  u n d e r  (a)(1) o f th is  
sec tio n  th a t

(1) th e  d e fe n d a n t took re a so n a b le  s te p s  to  rem o v e  th e  su b s ta n c e  
from  th e  h ig h w ay ; a n d

(2 ) no  p e rso n  su ffe red  p h y sica l in ju ry  a s  a  r e s u l t  o f th e  p resen ce  o f 
th e  su b s ta n c e  on th e  h ig h w ay .

(c) O b s tru c tio n  o f  h ig h w a y s  is  a  c la s s  B m isd em ean o r. (§ 7 ch  166 
SLA  1978)

C ollateral references. -  39 Am. Jur.
2d, Highways, Streets and Bridges,
3§ 281-310.

39A C.J.S., Highways, 33 217-231.

Article 2. Weapons and Explosives.
Section Section
200. Misconduct involving weapons in the 230. Possession of burglary tools

first degree 240. Criminal possession of explosives
210. Misconduct involving weapons in the 250. Unlawful furnishing of explosives

second degree 
220. Misconduct involving weapons in the 

third degree

C ollateral references. — Validity and 
construction of gun control laws, 28 
ALR3d 845.

Sec. 11.61.200. Misconduct involving weapons in the first 
degree, (a) A  p e rso n  co m m its  th e  c rim e  o f m isconduct in v o lv in g  
w eapons in  th e  f i r s t  d e g re e  i f  th e  p e rso n

( 1) k n o w in g ly  possesses  a  f i re a rm  cap ab le  o f b e in g  concealed  on 
o n e’s p e rso n  a f te r  h a v in g  b een  co n v ic ted  of a  felony by a  co u rt o f th is  
s ta te , a  co u rt o f  ih e  U n ite d  S ta te s , o r a  co u rt o f  a n o th e r  s ta te  o r t e r r i ­
to ry ;

(2 ) k n o w in g ly  se lls  o r  t r a n s fe r s  a  f ire a rm  cap ab le  of b e in g  concealed  
on o n e’s perso n  to a  p e rso n  w ho h a s  b een  conv ic ted  o f a felony by a  co u rt 
o f th is  s ta te , a  c o u rt o f th e  U n ite d  S ta te s , o r a co u rt o f a n o th e r  s ta te  or 
te r r ito ry ;

<31 m a n u fa c tu re s , possesses, t ra n s p o r ts , se lls , o r tra n s fe rs  a 
p ro h ib ited  w eapon;

(4i kno w in g ly  s e lls  o r t r a n s fe r s  a  f ire a rm  to a n o th e r  w hose p h y sica l 
o r m e n ta l co n d itio n  is s u b s ta n t ia l ly  im p a ire d  a s  a  re su lt o f th e  in tro ­
d u c tio n  o f a n  in to x ic a tin g  liq u o r o r d ru g  in to  th a t  o th e r  p erso n 's  body;

(51 rem oves, covers, a l te r s , o r  d e s tro y s  th e  m a n u fa c tu re r ’s s e r ia l 
n u m b e r  on a  f ire a rm  w ith  in te n t  to  r e n d e r  th e  f ire a rm  u n tra c e a b le ; o r

1 2 8
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(6) possesses a firearm on which the manufacturer's serial number 
has been removed, covered, altered, or destroyed, knowing tha t  the 
serial number has been removed, covered, altered, or destroyed with 
the intent of rendering the firearm untraceable.

(b) It is an  affirmative defense to a  prosecution under (a)(1) or (2) of 
this section that

(1) the person convicted of the prior offense on which the action is 
based received a pardon for that  conviction;

(2) the underlying conviction upon which the action is based has 
been set aside under AS 12.55.085 or as a result of post-conviction 
proceedings; or

(3) a period of five years or more has elapsed between the date of the 
person’s unconditional discharge on the prior offense and the date of 
the possession, sale, or transfer of the firearm.

(c) I t  is an affirmative defense to a prosecution under (a)(3) of this 
section th a t  the manufacture, possession, transportation, sale, or 
transfer of the prohibited weapon was in accordance with registration 
under 26 U.S.C. 5801-5872 (National Firearms Act).

(d) The provisions of (a)(3) of this section do not apply to a peace 
officer acting within the scope and authority of the officer's employ­
ment.

(e) As used in this section,
(1) "prohibited weapon" means any
(A) explosive, incendiary, or noxious gas
(1) mine or device th a t  is designed, made, or adapted for the purpose, 

of inflicting serious physical injury or death;
(ii) rocket, other than  a"  emergency flare, having a propellant 

charge of more than  four ounces;
(iii) bomb;
(iv) grenade;
(B) device designed, made, or adapted to muffle the report of a 

firearm;
(C) inetal knuckles;
(D) switchblade or gravity knife;
(E) firearm that  is capable of shooting more than one shot 

automatically, without manual reloading, by a single function of the 
trigger; or

(F) rifle with a barrel length of less than 16 inches, shotgun with a 
barrel length of less than 18 inches, or firearm made from a rille or 
shotgun which, as modified, has an overall length of less than 26 
inches;

(2) "unconditional discharge" has the meaning ascribed to it in AS 
12.55.185.

(f) Misconduct involving weapons in the first degree is a class C 
felony. (S 7 ch 166 SLA 1978»
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TIm  CITY OF LAKEWOOD, i  ■ ■ ■ le lfil  
M rn ratfra  » f tire S tit*  *f O la -  

. rM «, P«tltl»«»r,
.  v. • ,

O a rire  Edward PILLOW, RatpaadaaL 
No. C -IM .

y
Supreme Court o f Colorado,

Kn Banc. -*
Oct. 10, 1972.

D efendant w as convicted in Municipal 
Court of violation o f  city ordinance mak­
ing it unlaw ful to  possess dangerous or 
deadly weapon, and  h e  appealed. T he ' Dis­
tr ic t Court, J e ffe rso n  County, C hristian  D.. 
S toner, J .t r t  versed an d  declared ordinance 
invalid, and c e r tio ra r i was g ran ted . The 
Suprem e C ourt, H odges, J., held th a t the 
ordinance w as unconstitu tionally  over­
broad, w here it  w ould prohibit gunsm iths, 
paw nbrokers and sporting  goods s to re s1 
from  carry ing  on substan tia l p art o f  their 
business, it appeared  to  prohibit individuals 
from  transporting  gv n s to and from  such 
places of business, i t  m ade it unlaw ful for 
person to possess fire a rm s in vehicle or in • 
place o f  business f o t  purpose, o f  self-de­
fense, and several o f  such activ ities were 
constitutionally p ro tec ted  and, depending 
upon circum stances, m ight be entirely  free 
of crim inal culpability .

A ffirm ed.

I, W eapons <S=>3 *
City ord inance prohibiting  possession 

of dangerous o r deadly  weapon w as uncon­
stitutionally overb road , w here it would 
prohibit gunsm iths, paw nbrokers and  sport­
ing goods stores from  carry in g  on substan­
tial part o f th e ir  business, it appeared to 
prohibit individuals from  transpo rting  guns 
to and from such places of business, i t .  , 
m ade it un law ful fo r .p e rs o n  to  possess 
firearm  in vehicle o r  in place o f business 
lo r purpose of se lf-defense, and se v o a l o f 
such activities w ere constitutionally  pro­
tected and. depending upon circum stances, 
m ight be en tirely  free  of crim inal culpabil­

ity. 1966 P enm S oppv G R L ., section 40- 
11-1; C o a st art. 2 ,1 13.

2. C a a r t l ta t lM i l .  Law  <=>#)
Governmental purpose to contro l or 

prevent certa in  activities,, which m ay  be 
tonstitntsocally-subject to stafe. o r  m unici­
pal regulation under police pow er, m ay not 
be achieved by means which sweep unhec- . 
esiarily  broad and thereby invade a re a  of 
protected freedoms.

3. C a a it lta t ta a a l Law  « = C 3 < I)
Even though governm ental purpose 

may be legitimate and substantia], th a t pu r­
pose cannot be pursued by m eans that 
broadly stifle fundamental personal liber­
ties when the end a n  be m ore narrow ly 
achieved.

Raymond C  Jol nson, Lakewood, fo r pe­
titioner.

Theodore P. Koeberle, Boulder, fo r re­
spondent.

H O D G ES. Justice.

On petition of the City o f  Lakewood, we 
granted  ce rtio rari to review  d ie district 
court's  declaration that a  Lakewood o rd i­
nance is invalid.

The respondent Pillow w as convicted in 
municipal court of a violation o f  th is  o rd i­
nance which makes it unlawful to  possess a 
dangerous o r deadly w eapon. H e  appealed 
to th e . / 's t r ic t  court which reversed  the 
conviction on :the basis o f  a find ing  that 
th e re -w as a failure o f  proof before the 
municipal court and on the fu rth e r ground 
that the ordinance was invalid. T he d is­
tric t court's declaration o f  invalid ity  was 
premised on its finding that the  subject 
m atter o f the ordinance is a m a tte r of 
statew ide concert, and is the re fo re  
prennpted  by a-state sta tu te  perta in ing  to 
the c a n y in g  of a  concealed weapon. .This 
sta te  statute is 1965 Perm .Supp., C JL S . 
196J. 40-11-1.

W e affirm  the district cou rt’s reversal 
o f the respondent's conviction but do so on 
the ground that the Lakewood ord inance is

I

4
I

1

I
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unconstitutionally overbroad. Jt is there­
fore unnecetiary to discuss the failure of 
proof issue;. moreover, this case is not a 
suitable vehicle for a consideration of the 
preemption issue. Our decision to resolve 
this case in this manner was prompted to 
some degTee by statements made by counsel 
for the City of Lakewood during oral a r­
gum ent He conceded that the ordinance 
lacked specificity in certain respects and 
that a replacing ordinance was in the proc­
ess of preparation.

The subject Lakewood ordinance is num­
bered 0-70-47, Sec. 3-9 and is set forth in 
full as follows:

" U n la w fu l to  Possess, C a rry  o r  Use 
Dangerous o r  D e a d ly  W eapons, (a) It 
shall be unlawful for any person to have 
in his possession, except within his own 
domicile, or to carry or use, a revolver 
or pistol, shotgun or rifle of any descrip­
tion, which may be used for the explo­
sion of cartridges, or any air gun, gas 
operated gun or spring gun. or any bow 
made for the purpose of throwing or 
projecting missiles of any kind by any 
means whatsoever; provided that noth­
ing in this section shall prevent use of 
any such instruments in shooting galler­
ies or ranges under circumstances when 
such instruments can be fired, dis­
charged or operated in such m anner as 
not lo endanger persons or property and 
also in such manner as to prevent the 
projectile from traversing any grounds 
or space outsit'* the limits of such gal­
lery or range; and provided further, 
that nothing herein contained shall be 
construed to pre* ent the carrying of any 
type of gun, when unloaded, or any bow. 
to or from any range, gallery or hunting 
areas, (b) Nothing in this section shall 
prevent the possession or use of any of 
said instruments by persons duly licensed 
for such purpose by the City of Lake­
wood. (c) Nothing in this section shall 
prevent the use of or possession of any 
said instrument by law enforcement per­
sonnel."

>ot * I*—

[1] An analysis of the foregoing ordi­
nance reveals that it is so general in its 
scope that it includes within its prohibi­
tions the right to carry on certain business­
es and to engage in certain activities which 
cannot under the police powers be reasona­
bly classified as unlawful and thus, subject 
to criminal sanctions. As an example, we 
note that this ordinance would prohibit 
gunsmiths, pawnbrokers and sporting goods 
stores from carrying on a substantial part 
of their business. Also, the ordinance ap­
pears to prohibit individuals from trans­
porting guns to and from such places of 
business. Furthermore, it makes it unlaw­
ful for a person to possess a firearm in a 
vehicle or in a place of business for the 
purpose of self-defense. Several of these 
activiries are constitutionally protected. 
Colo.Const. art. II, § 13. Depending upon 
the circumstances, all of these activities 
and others may be entirely free of any 
criminal culpability yet the ordinance in 
question effectively includes them within 
its prohibitions and is therefore invalid. 
Shunlesw onh v. Birmingham, 382 U.S. 87. 
86 S.Ct. 211, 15 L E d Jd  176 (1965); W in­
ters v. New York. 333 U.S. 507, 68 S.Ct. 
665, 92 L E d. 840 (1948); People of the 
City of Detroit v. Sanchei. 18 Mieh.App. 
399, 171 N .W Jd  452 (1969),

(2 ,3) A governmental purpose to con­
trol or prevent certain activities, which 
may be constitutionally subject to state or 
municipal regulation under the police pow­
er. may not be achieved by means which 
sweep unnecessarily broadly and thereby 
invade the area of protected freedoms. 
Zwicklcr v. Koota. 3S9 U.S. 241. S3 S.Ct. 
391. 19 LEtL2d 444 (1967); Apthekcr v. 
Secretary of State. 378 U.S. 500, S4 S.Ct. 
1659. 12 L E d Jd  992 (1963); NAACP v. 
Alabama. 377 U.S. 288, 84 S.Ct. 1302, 12 
L E d 2d 325 (1964). Even though the gov­
ernmental purpose may be legitimate and 
substantial, that purpose cannot be pursued 
by means that broadly stifle fundamental 
personal liberties when the end can be 
more narrowly achieved. Aptheker v. Sec-
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rctary of State, sit^ra, and Shelton v.- 
Tucker, 364 U .S . 479, 81 S .C t 247. S L. 
Ed2d 231 (1960). Set also Colorado Rac­
ing Commission v. Smaldon?, Colo., 492 P. 
2d 619; Arnold v. Denver, 171 Colo. 1, 464 
P2d 515 (1970); and Goldman y . Knecht, 
295 F^opp. 697 (D.GCoIo.1969).

Jodgment affirm ed.

o { »n nin.ji

M lia lt M ay CU NNING H A M , P la in tif f-  
A ppellant,

v.
SPRING V A LLEY  E ST A T E S, IN C., a cor- 

poratlon , «t al., D efendant*- 
Appellee*.

N e. 72-068.
(Suprem e Court No. 24727.)

Colorado Court of Appeals.
D ir . II .

June 6, 1972.

R e h e a rin g  D en ied  J u n e  27, 1972. 

C e r tio ra r i  G ra n te d  O ct. 24. 1972. 

S e lec ted  fo r  O ffic ia l P u b lic a tio n .

Owner o f  property by adverse posses­
sion brought action for damages for al­
leged trespass on such property through 
which sewer main was constructed by de­
fendant city and to require defendants to 
restore property to its former condition. 
The District Court. Boulder County, H ow ­
ard 0 .  Ashton, J.. determined that city had 
a right to sewer easement on basis o f in­
verse condemnation, denied owner's request 
for injunctive relief and /.warded monetary 
damages against defendants. Owner ap­
pealed. The Court of Appeals. Enoch, J., 
held that absent agreement or admission* 
by parties, resolution, at pretrial confer­
ence. of disputed issues as to city's right to 
easement cn property and as to  ow ner’s 
right to injunctive relief was improper. 
The court further held that subject to any

defenses which defendant might Have 
owner was entitled to damages for any 
jury caused by construction of . ' ' in  from 
date of owner's adverse pos*ession railer  
than merely from date of the judgment 
quieting title in owner. a c

Reversed and remanded for new triaL'.

1. T ria l < t=»(l)

Absent agreement or admissions by 
panics, in action for damages caused by 
defendant’s alleged trespass on p laintiffs  
property and to require deft idant to re­
store property to its former condition, res­
olution, at pretrial conference, o f disputed 
issues as to defendant city's right to sewer 
easement on plaintiff’s property on basis of 
inverse condemnation and as to p lain tiff}  
right to injunctive relief was improper.

2. A d v trt*  P o u r u l e n  «=>I06<5)
Subject to any defenses which defend­

ant might have had, owner of property by' 
adverse possession was entitled to damages 
for any injury caused by construction of 
sewer main through such property from 
date of owner's adverse possession rather 
than merely from date of judgment quiet­
ing title in plaintiff. 1967 Perm.Supp, C  
R.S., section 118-7-1(1).

James H. Snyder, Boulder, W esley H. 
Doan, Denver, for plaintiff-appellant, "r

Hollenbeck,’ King, French & Mills,
A. Hollenh ck, Peter C  D ieu e, B oulder/ 
for defendants-appellecs, Spring Valley E*-^ 
tates. Inc. and James M. Burger.

Walter 1_ Wagenhals, City A tty , Gilbert 
M. Sackheim, Asst. City Atty., Boulder.* 
for defendant-appellee. City o f Boulder. 
Colo.

ENOCH, Judge.

Thu case was transferred from the Su­
preme Court pursuant to statute.

Thi* action wa* brought by Minnie May 
Cunningham against the named defendant* 
for damages caused by defendant*’ alleged 
trespass upon her property and to require
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ne th a t  ev idence o f 
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■y as a  d ru n k  d riv - 
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a  ju ry  on g ro u n d s 
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record excep tion  
iska Rule o f E vi- 
m ds th a t  A laska 
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th e  b rea th a ly zer 

. his a rg u m e n t in 
127 a t  4 -9  (A laska

jpon the decision 
>urt in W ester v. 
aska 1974), c e r t  
: t .  60, 46 L.Ed.2d 
ite , 609 P.2d 555 
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J ie  e ffec tive  d a te  
, bu t noted  th a t  
repared  th e  com* 
lies o f Evidence, 
>ably would have 
y un d er th e  ru le , 
<ouid ap p ear th a t  
w ith  the W ester

I th a t  S a lzberg ’s 
te  his belief th a t  
•xceplion to  th e  
n a p p lia b le , the  
m ig h t be appli* 

lecision in Hug- 
yon the  com m en- 
re ta tio n  o f  the

policies underly ing Alaska Rule o f Evidence 
803(8XbXiii) which exem pts from  inclusion 
w ithin the exception “ factual findings of­
fered by the  s ta te  in crim inal cases." We 
concluded th a t the  factual findings exem pt­
ed were lim ited to those resu lting  from “an 
investigation made pursuan t to  authority  
g ranted  by law ." See Alaska R.Evid. 
803(8Xa). In so doing, we recognized, 
though we did no t s ta te , th a t A laska Rule 
of Evidence 803(8XbXiv) specifically ex­
em pts from  coverage under the exception 
"factual findings resu lting  from special in­
vestigation o f a  particu la r com plaint, case, 
or incident." W e agree th a t the  factual 
findings offered by the s ta te  in a  criminal 
case under subsection (iii) o v e r  a  broader 
category than  fac tual findings resulting 
from  special investigation of a particular 
complaint, case, n r incident under subsec­
tion (iv). N evertheless, we concluded th a t 
before a factual find ing  would fall within 
the bar of any of ints*. cibsections, it would 
have to be m ade under ciroum r'arces in 
which the person m aking the factual find­
ing could foresee its use in litigation and 
use this knowledge to  m anipulate the u lti­
m ate decision in the  litigation. . • •

In applying this te s t to the various items 
contained w ithin the  breathalyzer packet, 
we are sa sfied  th a t  a s ta te  employee could 
not tam per with the  findings in tim e to 
a ffec t a specific prosecution. Any effo rt by 
s ta te  employees to  tam per with the resujts 
reported in th e  b reathalyzer packet thereby 
m aking *.11 ac fen d an ts  who were adm inis 
te red  a breathalyzer te s t w ith a particular 
instrum ent falsely appear intoxicated would 
be .readily discoverable.

Finally, we conclude th a t defendant has 
am ple protection ag a in st negligent p repara­
tion of the b reathalyzer packet in A laska's 
broad rules o f crim inal discovery, the re­
quirem ent th a t the breathalyzer machine be 
available for inspection by the defendant or 
his representative and  w ith the defendant’s 
r ig h t to discover sam ple “ampoules." See 
Lauderdale v. S tate . 548 P 2d 376 (Alaska 
1976) and defendan t's  rig h t to  discover sam ­
ples of his “breath". See also Municipality 
o f  Anchorage v. Serrano, 649 P 2 d  256 
(A laal A pp., 1982) (defendant's breath  
samples m ust be preserved for their inde­

pendent analysis or o the r m eans m ust be 
provided to check brea thalyzer results); 
Cooley v. Municipality o f  Anchorage, 649 
P.2d 251, 255 (A laska App., 1982) (m unici­
pality has the burden to  convince th e  ju ry  
th a t the breathalyzer is accurate). W e con­
clude th a t the tr ia l court did not e r r  in 
finding the various docum ents w ithin the 
breathalyzer packet to be w ithin the public 
records exception to  the  hearsay rule.

Byrne does not com plain th a t  the various 
documents were not properly au then tica ted  
as did the defendants in Huggins. Conse­
quently, i t  is not necessary fo r us to  d e ter­
mine w hether the fac to rs which led us to 
remand those cases fo r  fu rth e r  proceedings 
would w arran t fu r th e r  action in this case

The judgm ent of th e  d istric t court is A F­
FIRMED.

J r* \
«rr<UVIt«ST51[M

ANCHORAGE, A  Municipal 
Corporation, Appellant, 

v. 

Gregory RICHARDS, Appellee. 

ANCHORAGE A Municipal 
Corporation, Appellant, 

v. 

Douglas R. PHILLIPS, A pp ellee  

ANCHORAGE A Municipal 
Corporation, Appellant,

Michael B. PHELPS, Appellee.

ANCHORAGE A Municipal 
Corporation. Appellant,

r .

Edward A  KEGLER. Appellee. 

Nos. 6387, 6459, 6504 and 6510. 
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Nov. 19. 1981

M unicipality appealed from  series o f 
decisions o f the D istrict C ourt, Third Judi-
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cial District, Anchorage, Beverly W. Culler, 
W arren B. Tucker, and Elaine Andrew s, JJ.', 
dismissing prosecutions. The C ourt of Ap­
peals, Singleton, J., held th a t a municipal 
ordinance regulating  the carry ing  of a  con­
cealed weapon is not prohibited by the s ta t­
ute which prohibits someone from  know ing­
ly possessing a deadly weapon concealed 
"on his person."

Judgm ent reversed and rem anded.

1. Municipal Corporations «=592(1)
S ta tu te  which prohibits someone from  

knowingly possessing a deadly w eapon con­
cealed “on his person" was not in tended to 
expressly privilege the carry ing o f a weap­
on and, therefore, did not p roh ib it home 
rule municipality from enacting ordinance 
regulating  carrying a concealed weapon. 
AS 11.61.220; C onst A r t  10, §§ 1, 11.

2. Municipal C orporations <*=>592(1)
Home rule municipalities a re  free  to 

prohibit conduct th a t is not prohibited by 
sta te  legislation. C onst A r t  10, § 11.

Jam es F. Wolf, A ss t Municipal Prosecu­
tor, Allen M. Bailey, Municipal Prosecutor, 
and Theodore D. Berns, Municipal A tty., 
Am horage, for appellanL

J 'a n  S. Schanen, Wasilla, fo r appellee 
Gregory Richards.

Jonathon A. Katcber, A ss t Public De­
fender, and Dana Fabe, Public D efender, 
Anchorage, fo r Douglas R. Phillips, Michael
B. Pnelpo, and Edward A. Kegler, appellees.

Before BRYNER, C J .. and COATS and 
SINGLETON, JJ.

OPINION

SINGLETON, Judge.

This is an appeal by the M unicipality of 
Anchorage from a series of decisions of the  
trial court dismissing prosecutions. The de­
cisions are final, and we have jurisdiction. 
State v. Michel 634 P.2d 383 (A laska App. 
1981). The appeals have been joined, be­
cause they present a single issue o f law .

w hether a municipal ordinance reg u la tin g  
carry ing  a concealed weapon is prohibited 
by s ta te  law. We conclude th a t  the  trial 
court erred in its construction o f the in te r­
play between the s ta te  legislation and  the  
ordinance, and therefore we reverse.

Appellees were charged w ith se p a ra te  vi­
olations of AMC 8.05.070 which p rov id .s  as 
follows:

A. I t  is unlawful fo r any person to carry  
concealed about his person in any m an­
ner:

1. a revolver, pistol or o th e r firearm ;

In each complaint, it was alleged th a t  the 
d efendan t concealed a  firearm  abou t his 
person by storing it in his vehicle.

The complaints w ere dismissed by the 
d s tr ic t court on the assum ption th a t AMC
8.05.070 was in irreconcilable conflict w ith 
AS 11.61.220 which prohibits someone from  
knowingly possessing a deadly weapon con­
cealed "on his person." The d istric t court 
noted th a t AS 11.61.220, as originally con­
tem plated, proscribed concealing a  weapon 
in an  automobile but tl i t  m em bers of the 
legislature objected to tl is provision, and it 
w as deleted. Consequently, the d is tric t 
co u rt inferred tha t the legish Lure’s decision 
not to  prohibit carrying a concealed weapon 
in a vehicle precluded a  m unicipality from  
enforcing such a prohibition. On the  as­
sum ption th a t the Anchorage ordinance 
prohibited carrying a weapon in a vehicle, 
th e  trial court held the  ordinance invalid.

Anchorage is a home rule m unicipality  
w ith  broad powers of legislation. A rticle  
10. section 1 of our s ta te  constitution pro­
vides in relevant part:

T he purpose of this article [governing 
local governm ent] is to provide fo r m axi­
m um  local self-governm ent w ith a m ini­
mum of local governm ent units, and  to 
prevent duplication of tax-levying ju ris ­
dictions. A liberal construction shall be 
given to the powers of local governm ent 
units.

Article 10, section 11 provides in re lev an t 
p a rt:
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A home rule borough or city  may e <ercise 
all legislative powers not. prohib ted by 
law or by charter.

[1 ,2] The d istric t co u rt rea .oned th a t 
AMC 8.05.070 was prohibited by the enact­
m ent of AS 11.61.220. W e have concluded 
th a t the district court erred  in this determ i­
nation and therefore we reverse. AS 11.- 
61.220 does not address m unicipal powers 
and therefore cannot be construed  to  explic­
itly prohibit any m unicipal action. Nor do 
we believe th a t the s ta tu te  can be in te r­
p reted  to implicitly p roh ib it municipal ac­
tion. Generally, legislation can take three 
positions regarding conduct: (1) it can pro­
hibit conduct; (2) i t  can expressly license 
conduct, tha t is, c reate  an  express “privi­
lege” to engage in certa in  conduct; o r (3) it 
can ignore conduct T here is nothing in the 
s ta tu te  in question suggesting  th a t it was 
intended to expressly- privilege carry ing 
weapons. The most th a t can be 3aid is tha t 
the legislature elected to to le ra te  such con­
duct. Such toleration does not rise to the 
level of the prohibition contem plated by 
Article 10, section 11 of our j ta te  constitu­
tion. Home rule m unicipalities are free to 
prohibit conduct th a t is not prohibited by- 
s ta te  legislation. See Cremer v. Anchorage, 
575 PJ2d 306 (Alaska 1978).

O ur holding today does ho t depart from 
Simpson v. Municipality o f  Apchorage, 635 
P 2 d  1197 (Alaska App.1981). In  th a t case, 
a majority of this court held th a t  AS 28.01.-

I. The parties in the d istric t c irt proceeded on 
the assumption th a t th e  m unic., aJ ordinance in 
question prohibits concealing firearm s in vehi­
cles. The trial court e ith e r so  found or simply 
accepted the parties ' construction  of the ordi­
nance trguendo and w ent on to  reach the con­
stitutional issue. W e ex p ress  no opinion as to 
w hether this in terpreta tion  o f  AM C 8.05.070 is 
appropriate. But see  S tare  v. CrumtJ. .54 Or. 
App. 41, 633 P-2d 1313 (1981), (interpreting an 
Oregon statute identical to  th e  ordinance in this 
case). The Oregon court held th a t the  import

010(a) constituted a  legislative prohibition 
o f any municipal ordinance governing tra f­
fic regulation which was "inconsistent*' 
w ith a sta te  s ta tu te  or rule regulating  traf-' 
fic. In deterrhining whether an 'inconsist­
ency existed, we determined th a t state-w ide 
uniform ity  was a significant purpose of *he 
'ra ffic -regu lations. Id. a t 1202. We then 
found AMC 9.28.030, which a t  th a t tim e 
prescribed driving with a  .10% blood alcohol 
level, inconsistent w ith AS 28.35.030, be­
cause it did not prohibit driving with a  .10% 
blood alcohol level unless driving was im­
paired. There is nothing in the criminal 
code suggesting  th a t its provisions dealing  
w ith possession of weapons were intended 
to  establish state-w ide uniform ity; nor is 
th e re  any sta te  s ta tu te  regula ting  firearm s 
which prohibits inconsistent municipal ordi­
nances. Finally, we find absolutely nothing 
in th e  s ta te  sta tu tes th a t would suggest an 
in te n t to encourage people to carry weap­
ons in automobiles.

The judgm ent of this d istrict court is 
REVERSED and these cases REMANDED 
for fu rth e r  proceedings consistent w ith this 
opinion.1

of the phrase “cam es concealed about th e  per­
so n " contained in the sta tu te  governing carry ­
ing concealed weapons is that the concealed 
w eapon m ust be carried in such a m anner that 
it m oves along with a person 's body, not ju st in 
reasonable  proximity to  the person or some 
place where it could be deemed to  be in his 
constructive  possession. Therefore, a  firearm  
under an automobile seat was held not to  be 
e a rn ed  about the driver's person. ORS 166.- 
240. 166240(1).

relevant
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R  CURIAM .

! p la indffs-appellan ts , R o b e rt J.
:ia A. L uby, a lleg e  th e y  w ere dam-- 
by th e  conduc t o f  defendanta-appet 

CBS R eal E s ta te  Com pany, Madeline 
y , and Je an n ie  N eff. The district 
su sta in ed  th e  d e m u rre r  o f  th e  de­
lta  on th e  basis th a t  a s  rea l estate 
sionals they  w ere  en titled  to the pro­

o f  the  2 -y e ttr  period o f  limitations 
-ble to  p ro fessionals, embodied
a t/l C u t  r nr nnn "» •

STATE of N o rth  D ako ta , P la in t i f f  
and Appellc*.

v .

___ — |» w tv M iv iiB U )| cinixx
r v jn o S ta t  § 25-222 (R eissue 1985), 
•. Zoucha, 226 N eb. 476, 412 N.W.2d 
>87), holds th a t  rea l e s ta te  brokers 
1 p ro fessionals w ithin th e  m eaning 
s ta tu te . A ccordingly, th e  judgm ent 
lis tric t co u rt is hereb y  reversed, and 
se is rem anded  fo r  fu r th e r  proceed-

tsro  
in as

a n d  r e m a n d e d  f o r  f u r t h e r

\ J v W v A X \ r \

Elliot C. R IC E H IL L , D efen d a n t 
and A ppellan t.

Cr. N o. 870064.

Supreme C ourt o f Nor*1’ D akota .

Nov. 19, 1987.

Defendant w as convicted in th e  Dis- 
H  Court, Ram sey County, Lee A. C hris- 
jfferson, J ., o f possession o f f ire a rm  by  

Livicted felon, and he appealed. T h e  S u- 
btm e Court, VandeW alle, J .,  held th a t;  (1) 

lu tu te  prohibiting convicted fe lons fro m  
A ssessing firearm s did n o t v io late s ta te  
lonstitutional g u aran ty  o f  r ig h t to  k ee p  
L d  bear arm s, and (2) defendan t w ho al- 
Ltged th a t he was denied effective a s s is t ­
ance of counsel due to  counsel's f a ilu re  to  
jubpoena w itness w as required  to  p re s e n t 
proof o f w itness' proposed testim ony.

Affirmed.

1. Weapon* «=»2
Although S ta te  C onstitution p r e v e n t s . 

negation o f r ig h t to  keep. and. b e a r  arms,- 
that r ig h t nevertheless rem ains, su b je c t  to  
reasonable regulation  under S ta te 's  police 
power. NDCC 62.1-02-01, subd. 1; C onst.
Art. 1, { 1. ' . •'

2. W eapon* «=>3
S tatu te  prohibiting persons p rev iously  

convicted o f felonies involving violence or 
intimidation from  ow ning o r p o ssess in g  
firearm  fo r ten years from  dale  o f  convic­
tion or release did not violate, s ta te  co n sti­
tu tional guaran ty  o f rig lit to keep a n d .b e a r  
arms." NDCC 62.1-02-01, subd. 1; C o n s t

Art.- 1. |  1.

3 . C r im in a l L a w  «=»998(16)
• Defendant who based his claim  o f  ine f­

fective assistance o f counsel on co u n se l’s

ST A T E  v. R IC EH IL L N. D, 4 « l
C!Um4 I3 N .W JJ 41 i (NJ>. i»*7)

o r  by  testim ony in postconviction re lief pro- 
.ceeding. U.S.C.A. ConsLAmend. 6. . .

4. C rim in a l U *  ♦ » ! 134(3)
Ineffective  assistance o f  oolmael claim  

is gen era lly  m ore effectively p resen ted  in 
postconviction relief proceeding, ra th e r  
th a n  on d irec t appeal. NDCC 29-32.1-01 
e t .s e q .,  U.S.C.A. ConsLAmends. 6, 14.

Lew is C. Jorgenson, S ta te 's  A tty ., Devils 
L ake, fo r  p la in tiff and appellee S ta te  of

bl.D. . . .
D avid C. Thompson of C ra ft & Thom p­

son, P.C ., F argo , fo r defendant and appel­

l a n t

V A N D E  WALLE, Justice.

E llio t Ricehill appealed from  a  ju d g m en t 
o f  conviction entered upon a ju ry  verd ic t 
f ind ing  him guilty of the crim e o f  posses­
sion o f  a  firearm  by a  person previously 
convicted o f  a felony, in violation o f Section 
62.1-02—01(1), N.D.C.C. On appeal, Ricehill 
ra ises  tw o issues: • .

1) T h a t  Section '62.1-02—01(1) is Unconsti­
tu tional because it violates his r ig h t to  keep 
and b e a r  arm s under Article I, Section 1, o f 
the N o rth  D akota Constitution, and

2) T h a t he was denied effective a ss is t­
ance o f  counsel a t trial.

W e affirm ,^but w ithout prejudice to-Rice- 
h ill to  ra ise  his claim o f ineffective assis t- . 
ance o f  counsel a t  a  proceeding fo r post­
conviction relief. .

T he inform ation in this esse charged  th a t 
on o r a b o u t M arch 7, 1986, Ricehill had "in 
his possession  and under his control a  fire­
arm , w ith in  10 years from  being incarcera t­
e d - fo r  a  felony involving violence, to -w if 
T he sa id  defendan t had in his possession a 
p isto l and  h a d  been incarcerated fo r  the 
crim e o f  m urder within the la s t 10 y ea rs ."

A t tr ia l, the S tate  relied on the testim ony 
o f  M ark S ch im eu  and city police officer 
H arry  Johnson. • Briefly related , the  te sti­
m ony o f  Schim eU was th a t on the vening

 . . . . .  * • j _____fective assistance o f counsel on counsel 5 IIIUli; VI ___ _____
failu re to timely subpoena w itness w as re- in ques tion  Ricehill had invited him into his
quired to present som e form  of p ro o f a s  to  c a r  w here  they had conversed and where
w hat w itness' testim ony would h av e  been  Ricehill had shown him a rifle  lying1 in the
by m eins o f affidav it by  proposed w itn ess  back s e a t arid a -revo lver which Ricehill
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removed from  the glove com partm ent.* 
Schimetz gave conflicting testim ony as to  
the time o f evening of this m eeting . Schi- 
m etz also testified th a t he rep o rted  this 
encounter to the police on th a t sam e eve­
ning.

O fficer Johnson testified th a t la te r  th a t 
evening he stopped the Ricehill car. Al­
though he had been watching the ca r since 
the rep o rt o f Ricehill's possession o f a 
weapon, the stop occurred a f te r  he ob­
served the  car, while being driven by Mrs. 
Ricehill, drive over the centerline. D uring 
the stop, Johnson saw an open can o f beer 
a t  the fee t o f Ricehill, who was a  passen ­
g er in the car. Because this is a violation 
of N orth D akota 's open-bottle law, Johnson  
placed Ricehill under a rre s t and conducted 
a search o f  the automobile, looking fo r 
o ther evidence of the open-bottle violation. 
This search  produced a rifle, and a revolver 
which w as removed from the locked glove 
com partm en t 

Ricehill testified on his own b eh a lf a t 
trial. He testified  th3t the two gu n s be­
longed to his wife, and tha t a lthough  he 
had spoken w ith Schimetz abou t th e  two 
guns he had never handled them . H e fu r­
ther testified  th a t he could not have shown 
the revolver to  Schimetz because it was 
locked in th e  glove com partm ent o f  the  car 
and he did not have the keys to  the car, 
Ricehill te stified  that Curtis Posey had 
driven him in Ricehill’s car into Devils 
Lake, and th a t  Posey m aintained posses­
sion o f the  ca r keys.

Posey did no t testify  a t trial. On th e  day 
prior to tr ia l Ricehill’s trial counsel had a 
subpoena issued to compel Posey to  appear 
a t trial. However, the sheriff o f Benson 
County w as unable to serve the subpoena. 
Ricehill now argues th a t he received inef­
fective assistance of counsel because trial 
counsel failed to seek a subpoena for Posey 
a t a tim e early  enough to allow fo r  service

1. A lthough I h ere  w u  leu im o n y  co n ce rn in g  
R icehill s possession  of the rifle, he vs as not 
charged  w ilh  hav ing  possessed a rifle .

2. Section  62 .1-02-01(1) provides:

"A p e rso n  w h o  has been convicted anv-where 
for a  fe lo n y  involving violence o r  in tim i­
d a tio n , a s  d efin ed  in chap ters 12.1-16 th ro u g h

f  the subpoena, denying Ricehill the testi­
m ony of a crucial witness.

1

W e firs t consider Ricehill's argum ent 
th a t  Section 62.1-02-01(1) is unconstitution­
al because it v iolates his r igh t to keep and 
b e a r  arm s under A rticle I, Section 1, North 
D akota C onstitution. Section 62.1-02-01(1) 
p rohibits a person previously convicted of a 
felony involving violence or intimidation 
from  owning or possessing a firearm  for a 
period of 10 y ea rs  from  the date  o f  convic­
tion o r release, w hichever is the  latter.* In 
th is  case it w as r lleg ed  th a t Ricehill pos­
se ssed  a revolver w ithin 10 y ears  of his 
re lease  from  an Iow a correctional facility * 
to  which he had been sentenced on a 
c h a rg e  of m urder in the second degree.

A rticle I, Section 1, of the{N orth DakotaTl 
C onstitution contains a g uaran tee  of the 
r ig h t to  keep and b ea r arm s. This section 
provides:

"A ll individuals a re  by n a tu re  equally 
free  and independent and have certain 
inalienable r ig h ts , am ong which are 
those of enjoying and defending life and 
liberty; acquiring , possessing and pro­
tecting  p roperty  and reputation; pursu ­
ing  and obtain ing safe ty  and happiness; 
a n d  to keep a n d  bear a rm s fo r  the* 
defense o f  th e ir  person', fa m ily , proper­
ty, a n d  the state, and  fo r  law fu l h u n t­
ing, recreational, and  other law fu l p u r­
poses, which sh a ll not be infringed."  
[Em phasis added.)

T he g u aran tee  o f  th e  righ t to keep and 
b e a r  arm s was only recently added to  the 
N o rth  D akota C onstitution. The em pha­
sized language above w as added by means 
o f an initiated am endm ent in N ovem ber of 
1984;jJEhis case p re se n ts  the firs t occasion 
o r  this court to in te rp re t this provision of 

th e  N orth  D akota 000311101100.*

12.1-25, it prohibited  from  owning a firearm  
o r having one in possession or under control 
for a  period o f  ten  years from  'h e  date of 
conviction or release from  incarceration or 
probation, w hichever is the Utter.*

3. In Slate v. Swaruoa, <07 N.W.2d 2W (N 0 . 
J987). we considered jhe  dismissal by ihe trial 
court of a crim inal com plain t charging reckless



.• subpoena, d en y in g  Ricehill the t e s t  
of a crucial w itn ess .

I

first consider R icehill's argum ent 
iection 62.1-02-01(1) is uncqnstitution- 
:ause it v io la tes  his r ig h t th  keep :.»d 
arm s u n d er A rtic le  I, Section 1, Nor tl: 
ta C onstitu tion . S ection  62.1-02-01(1) 
bits a  person  p rev iously  convicted o f  a 
y involving v io lence o r  intimidation 
owning o r  p o sse ss in g  a  firearm  fo r a 
i  o f 10 y e a rs  from  th e  date  of convic- 
tr release , w h ich ev er is the la tte r.1 In 
:ase it w as a lleg ed  th a t  Ricehill pos- 
d a rev o lv e r w ith in  10 y ea rs  of his 
se from  an  Iow a correc tional facility 
hich he had  been sen tenced  on a 
;e o f  m u rd e r  in th e  second degree, j

tide  I, Section  1, o f  th e  N orth  D akota ' 
titution co n ta in s  a g u a ra n te e  of the 
to keep  an d  b ea r  a rm s. This section 

des:
‘All ind iv iduals a re  by  n a tu re  equally 
e and in d ep en d en t and have certain 
lienable r ig h ts ,  am o n g  which are 
>se o f  en joy ing  and defending  life and 
erty; acq u irin g , possessin g  and pro- 
ting p ro p e r ty  and repu ta tion ; pursu- • 

; and o b ta in in g  s a fe ty  and h 'ip in e ss ; 
d to keep a n d  bear a rm s fo r  the 
Cense o f  th e ir  person, fa m ily , proper- 
and the sta te , a n d  fo r  law fu l hunt- 

j. recreational, a n d  o ther law ful p u r­
ses, which sh a ll n o t be infringed."  
m ohasis added .]

e g u a ra n te e  o f  th e  r ig h t to  keep and 
arm s w as on ly  recen tly  added to the 

h D akota C o n stitu tio n . The empha- 
I language ab o v e  w a s  added by means 
i initiated a m e n d m e n t in N ovem ber of 
. This case  p re s e n ts  the f irs t occasion i
his co u rt to  in te rp re t  th is provision of I
North D ak o ta  C onstitu tion .1 ,

7.1-25. i i  p ro h ib r te d  fm m  o w n in g  a  firea rm  I
•i h av ing  o n e  in  p o u c i s io n  o r  u n d e r  con'.rol 
o r  a  p e r io d  o f  te n  y e a r*  f ro m  the  da te  of J
onv ic iion  o r  re te a v e  f ro m  in c a rc e ra tio n  or 
■lobalion, w h ic h e v e r  u  the  l a t t e r "  j

i  Stile  v. S w a /u o n, 407 N.W.2d 704 (N,D j
>7). wc co n sid ered  th e  dism issal by the trial 
in  of a  c rim in a l co m p la in t charging reckless

RTER, 2d S E R IE S STATE r. RICEHILL N .I  4RR
C1|« m 4IJ N.WJd Ml (N.D. It*7) S '

11] Ricehill a rgues th a t th e  r ig h t to 
bear arm s is absolute. He a rg u e s  th a t the 
language of the provision s ta te s  th a t the  
right to bear a rm s "shall not be in fringed ,"  
and th a t this m eans tha t the L eg isla tu re  
may place no limits on the possession o f 
arms. We d isagree  with such a broad 
reading of the provision. In stead , we be­
lieve ou r C onstitu tion’s protection  o f the  
right to keep and  bear arm s is n o : abso lu te ; 
although it p reven ts the negation  of the 
right to keep and bear arm s, th a t  r ig h t 
nevertheless rem ains subject to reasonab le  
regulation u n d er the S ta te ’s police pow er. 
As the M ichigan Supreme C ourt sta ted  in 
construing th a t  S ta te ’s tig h t to b ea r  arm s, 
"regard less o f  the basis o f  the  rig h t to 
bear arm s, the S ta te , nevertheless, has the 
police power to  reasonably reg u la te  i t "  
People v. Brovm, 253 Mich. 537, 235 N.W . 
245. 246 (1931).

In this case th e  L egislature prohibited 
the possession o f  firearm s by persons who 
have previously committed se rious crim es. 
I t is patently  reasonable fo r th e  Legisla­
ture to conclude th a t it is p ro tec ting  the 
public w elfare by enacting legislation th a t 
keeps firearm s o u t of the hands o f  people 
who have show n a disposition to  harm  o th ­
ers. The Louisiana Suprem e C ourt s ta ted , 
in rejecting a S ta te  constitu tional right-to- 
bear-arms challenge to its prohibition 
against possession of a firearm  by a felor. 
under a policc-power rationale;

" I t is beyond question th a t the  s ta tu te  
challenged in th e  instan t case w as passed 
in the in te re s t o f the public and as an 
exercise of the  police pow er vested  in th e  
legislature. I ts  purpose is to limit the  
possession o f  firearm s by persons who, 
by eir p as t com mission o f certa in  speci­
fied serious felonies, have dem onstra ted  
a dangerous d isregard  for th e  law and 
present a potential th re a t o f  fu rth e r  o r 
fu ture crim inal activ ity ." S ta te  v. 
Amos, 343 So.2d 166, 168 (La.1977)..

Another S ta te  which has concluded th a t 
its constitutional provision protecting  the 
right to bear a rm s  is to be tem pered by the

endingerm enl o n  the b an s  of the right to bear 
arms. In Swanson, we declined to address the 
constitutional issue because we determ ined that 
the trial court e r te d  in dism issing the complaint

S ta te 's  police pow efck Colorado. People 
v. Blue, 190 Colo. 9 V 5 tt-r a T 3 8 5  (1975), 
the defendants had been convicted o f vio­
la ting  Colorado’s law prohibiting the pos­
session of a firearm  by a person previously 
convicted o f  a  felony. They challenged this 
conviction u n d er Colorado’s 'co n stitu tio n a l 
provision p ro tec ting  the r ig h t to bear arm s. 
T h a t provision, which m ay appear to  be 
m ore inclusive than  th a t o f N orth Dakota, 
s ta te s : .— ^

“ R ight to b ea r  arm s. The rig h t o f no 
person to keep and bear arm s in defense 
o f his home, person and  property, o r in 
aid of the civil pow er when there to  legal- | 

JjLfiuram oned, shall be called in question; (~ 
/I b u t (nothing herein  contained shall be A  

construed to ju s tify  the  practice of carry- ' 
ing  concealed w eapons.” Blue, 544 P.2d 
a t  390, quo ting  A r t  i ,  § 13, Colo. C o n s L ^ y

The court rejected  the  defendan ts ' a rg u ­
m en t th a t the r ig h t  to  b ea r arm s w as abso­
lu te  and th a t the  prohibition on firearm  
possession by a felon th u s  w as unconstitu ­
tional. In so concluding, the court s ta ted : 

"W hen righ ts  come into conflict, one 
m u s t o f necessity  yield. The conflicting 
rig h ts  involved here a re  the individual's 
r ig h t to bear a rm s and the s ta te ’s right, 
indeed its du ty  u nder its inheren t police 
power, to m ake reasonable regulations 
fo r the purpose o f p ro tec ting  the health , 
safe ty , and w elfare  o f the_people.

“ We do not read  th ^ C o lo ra io ^ o n s t i -  
tution as g ran tin g  an  ab io lu te  n g h t  to  
bear arm s un d er all situations. I t  has 
lim iting language dealing  w ith defense-"
oO o m e ,  person, and p ro p e rty   In
o u r view, the s ta tu te  here is a legitim ate 
exercise o f the  police pow er.

...................To lim it th e  possession of
firearm s by those who, by th e ir  p as t 
conduct, have dem onstra ted  an un fit­
ness to be e n tru s te d  w ith such d an g e r­
ous instrum enta lities, is clearly in the 
in terest o f  the  public health , sa fe ty , 
and w elfare and w ithin the scope of 
the L eg isla tu re’s police pow er.' Peo

—i d  ttu i  (he right-to-bcJU '-arnl! iu u e  co u ld  not 
be  rn o lv c d  i f n r l  f ro m  f i c i i  w h ich  h»d ye( lo  be 
d e ierm ined .
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pie v. Trujillo, 178 Colo. 147, 497 P.2d 
1 [1978],

‘T o  be su re , the s ta te  legislature cannot, 
in th e  nam e of the police power, en ac t 
laws which render nugatory  our Bill o f 
R igh ts and o ther constitutional p ro tec ­
tions. B u t w e do not read this s ta tu te  as 
an a ttem p t to  subvert the intent of A rti­
cle II, Section 13. The s ta tu te  sim ply 
limits the possession of guns and o th e r  
w eapons by persons j  a re  likely to  
abuse such  possession." 544 P.2d a t  
390-391. [C itations omitted.]

We ag re e  with this analysis and thus the 
r ig h t to b ea r arm s m ust be read in conjunc­
tion w ith the S ta te 's  exercise of the police 
power. See also Sta te  v. K rantz, 24 W ash. 
2d 350, 164 P.2d 453 (1945); Carfield v. 
State, 649 P.2d 865 (Wyo.1982), and cases 
cited therein .

12] T herefo re, we hold th a t Section 62.- 
1-02-01(1) does not violate the rig h t to 
keep and bear arm s in Article I, Section 1, 
o f th e  N orth  D akota Constitution.

II

Ricehill next contends th a t he was denied 
effective assistance of counsel. Ricehill 
bases th is claim on his trial counsel’s re­
q u es t fo r a subpoena to compel Curtis Po­
sey to appear a t  hi3 trial. Ricehill claim s 
th a t m aking the  request the day before 
tria l w as unreasonable in th a t it did not 
provide su ffic ien t time fo r service o f the 
subpoena. Ricehill a rgues th a t because 
the sh e riff  of Benson County was unable to 
serve the subpoena in th a t one day, he w as 
denied the  presence of a w itness w hose 
testim ony would have bolstered th a t o f 
Ricehill. He a rg u es th a t Posey could have 
testified  th a t Ricehill could not have show n 
Schim etz the revolver because Posey had 
the ca r keys.

E ffective assistance o f counsel is g u a ra n ­
teed a  defendan t via the Sixth A m endm ent 
to the U nited S ta tes  Constitution applied to 
the S ta te s  th rough  the F ourteen th  A m end­
m ent, and by Article I, Section 12, o f the 
N orth  D akota Constitution. In analyzing 
an ineffective-assistance-of-counsel claim 
this cou rt utilizes the te s t established by 
the United S ta te s  Suprem e C ourt in S tr ic k ­

la n d  v. Washington, 466 U.S. 668, 104 
S.Cti 2052, 80 L E d .2d  674 (1984). See. 
e.g ., S ta te  v. Micko, 393 N.W.2d 741 (N.D. 
1986); S ta te  v. Patten, 353 N.W.2d 30 
(N.D.1984) U nder the Strick land  te s t a 
conv icted . defendan t m ust establish two 
th ings. F irst, J ie  defendant m ust show 
th a t his tria l counsel's representation  "fell 
below an objective standard  of reasonable­
ness."  466 U.S. a t  688, 104 S.Ct. a t 2064. 
In doing so, he m ust overcome the "s trong  
presum ption th a t counsel's conduct falls 
w ithin the wide range of reasonable profes­
sional assistance ."  466 U.S. a t 689. 104 
S.Ct. a t  2065. Second, the defendant must 
estab lish  th a t trial counsel’s  conduct was 
prejudicial to him: "The defendant must 
show th a t th e re  is a reasonable probability 
tha t, bu t for counsel’s unprofessional e r­
rors, the resu lt o f the proceeding would 
have been d if fe re n t"  466 U.S. a t 694, 104 
S .C t a t  2068.

[3] In th is case we decline to begin the 
ineffective-assistance-of-counsel analysis. 
We do so because the  record before us is 
devoid of any indication of w hat Posey's 
testim ony would have been, had he testi­
fied. The only indication we have of what 
th a t testim ony would have been are the 
rep resen tations of Ricehill's counsel on ap­
peal. While we do n o t d ispute these repre­
sen tations, this court requires more than a 
m ere representation  o f w h a t the testim ony 
would be; we require som e form of proof, 
e.g., an affidavit by the  proposed w itness, 
o r testim ony in a post-conviction-relief pro­
ceeding.

[4] This case p resen ts a situation where 
it would have been b e tte r  fo r Ricehill to 
seek relief in a post-conviction-relief pro­
ceeding pu rsu an t to  C hapter 29-32.1, N.D. 
C.C. A t th a t proceeding Ricehill could 
have established a record o f w hat Posey 's 
testim ony would have been. Generally, an 
ineffective-assistance-of-counsel claim is 
more effectively presen te-1 in a post-convic­
tion-relief proceeding because the court in 
those proceedings is the court before which 
the trial was held. As the M innesota 
courts have stated:



STATE v. GROB
C lle a s690P.2J 951 (IdahoApp. I9W)

to re in sta te  a defaulted in te rest in an en ­
tirely se p a ra te  mining property  w here 
Jackson and E ustle r w ere co-investors.
Jackson said he did not know why the 
source o f this money was B.R. Goodwin 
rather than E u stle r himself. However, he 
stated th a t this fac t had not concerned him.

107 Idaho 496 
STATE o f  Idaho, Plain tiff-R espondent,

v.

[6] Upon this evidence the ju ry  well 
could have inferred  'h e  existence of a fraud  
and conspiracy em bracing W ulfenstein and 
Jackson. In doing so the ju ry  would have 
chosen to disbelieve pro testations by these 
defendants th a t they were unaw are of any 
fraudulen t schem e. But the ju ry  did not 
make th is choice. The ju ry , having heard  
and observed the w itnesses, elected instead 
to find th a t the alleged conspiracy had not 
been proven. We deciine to d istu rb  this 
finding. The circum stantial evidence, 
though highly suggestive , w as not so con­
clusive as  to pu t the m a tte r beyond d isa­
greem ent am ong reasonable minds. T here­
fore. the ju ry  verdict m ust be upheld.

Ill
[7, S) On cross appeal the defendants 

have arg u ed  th a t the trial judge should 
have g ran te d  the ir req u est for a tto rney  
fees under I.C. § 12-121. The trial judge 
found th a t the p la in tiffs ' cause “w as not 
brought and pursued frivolously, unreason­
ably, o r w ithout foundation." T herefore, 
under I.C. § 12-121 and I.R.C.P. 54(e)(1), 
the court denied an  aw ard o f a tto rney  fees. 
The decision to g ra n t o r to denv atto rney  
fees under section 12-121 is com mitted to 
the sound discretion o f the trial court. We 
will not overtu rn  thac determ ination unless 
an abuse o f discretion is shown. Vichwcg 
a Thompson, 103 Idaho 265, 647 P.2d 311 
(Ct.App.l!)82). In this case, genuine issues 
were presen ted  a t  trial. Consequently, we 
find no abuse o f  discretion in denying a t ­
torney fees.

The judgm ent of the d istric t court is 
affirm ed. Costs to respondents, W ulfen­
stein and Jackson . No a tto rney  fees on 
appeal.

Bruce L. GROB, Defendant-Appellant. 

No. 14412.

C ourt o f Appeals o f Idaho.

Oct. 31, 1984.
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D efendant w as convicted in the F irst 
Judicial D istrict Court, Kootenai Countv. 
Jam es G. Towles, J., of first-degree kidnap­
ping with in ten t to  rape, second-degree kid­
napping. ag g rav a ted  battery , and using a  
firearm  du ring  the commission of a felony, 
and the defendan t appealed as to sentence. 
The Court o f Appeals, B urnett, J.. held 
that: II) the C ourt o f Appeals could con­
sider defendan t’s  contention, raised for first 
tim e on appeal, th a t his additional sentence 
for use of a firearm  impermissibly infring 
ed upon his constitutional right to bear 
arm s: (2) the s ta tu te  does not infringe tiie 
rig h t to bear arm s; (3) the trial judge did 
n e t ac t beyond his au thority  in imposing 
additional sen tence for the use of the fire­
arm ; and (4) the tria l did not' abuse his 
sen tencing  discretion since the length of 
the defendan t's  confinem ent as computed 
fo r purposes o f sen tencing  review could 
reasonably  be viewed if not exceeding the 
period necessary  to achieve the goals ,i 
pro tecting  society, retribution  and d e ter­
rence.

Affirm ed.

I. C rim inal Law  C=>IU2S

In crim inal appeal. C ourt of Appeals 
will not consider issues raised  for first time 
on appeal unless they rela te  to fundam en­
tal error.

WALTERS. and SWANSTRll.M. I .
co n cu r.

i

‘4

I
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15. C rim inal Law  e=>1205
D eterrence of others is su ffic ien t 

g round  fo r imposing substan tia l prison sen ­
tence.

16. A ssau lt an d  B atte ry  O=>100 
C rim inal Law  0 1 2 0 8 .6 (2 )
K idnapp ing  c=G
Trial judge did io t abuse his discretion 

in sentencing defendant to indeterm inate 
life sen tence fo r first-degree kidnapping of 
ad u lt woman w ith in ten t to rape her, con­
c u rre n t and indeterm inate 15-year sen tence 
fo r second-degree kidnapping of h e r  com­
panion, consecutive and fixed ten-year sen ­
tence for ag g rav ated  battery , and ano ther 
consecutive fixed ten-year sentence fo r use 
of firearm  during  commission of a felony, 
as fac ts  o f case could reasonably be viewed 
to indicate th a t length of d efendan t's  con­
finem ent would not exceed period neces­
sa ry  to achieve goals of protecting  society, 
retribu tion  and deterrence.

STA TE v. C.ROR
Cite os 690 .’.2d 951 (Idaho App. I9K4)

arm  sentence is unconstitutional. Second, 
he a rg u e s  th a t the  sentences, taken  as a 
whole, w ere unduly harsh. We will con­
side r these points in turn .

Eric T. Nordlof, Seattle . Wash, (form erly 
of Coeur d'Alene), for defendant-appellant.

Jim  Jones, A tty. Gen. by Lvnn E. Thom­
as, Sol. Gen., and M yrna A.I. S tahm an (ar­
gued). Deputy A tty . Gen., Boise, fo r plain­
tiff-respondent.

BURNETT. Judge.

This is a sen tence review case. A ppel­
lan t Grob has challenged a four-part series 
o f sen tences imposed fur violent crim es 
com m itted ag a in s t two fem ale victims. A f­
te r pleading gu ilty  to each o f the crim es, 
Grob received (1) an indeterm inate life sen­
tence for the firs t degree kidnapping o f an 
ad u lt woman with in ten t to rape her; (2) a 
concurren t and indeterm inate fifteen-year 
sen tence for the second degree kidnapping 
of h e r companion; (3) a  consecutive and 
fixed ten-year sen tence for an ag g rav ated  
ba tte ry  com m itted by shooting one o f the 
victims; and ( I) an o th er consecutive, fixed 
ten-year sen tence fo r using a  firearm  d u r­
ing com mission o f a felony. We affirm  the 
sentences.

G rob 's a ttack  upon the sentences is two 
pronged. F irst, he contends th a t the lire-

y. . ■ *. .

f —  1

I
[1 -3 ] The firs t issue is w hether the  ad­

ditional sentence fo r use of a firearm  im­
perm issibly infringes upon the r ig h t to 
b ea r  arm s as provided in the Idaho Consti­
tu tion . We deem it c lear th a t this sentence 
rep resen ted  an enhancem ent of the sen­
tence fo r ag g rav ated  battery— the only of­
fense  which the p rosecu to r charged as  hav­
ing been com m itted by use of a  firearm . 
P rofatorily , we note th a t the constitutional 
issue has been raised  for the f irs t tim e on 
appeal. In a  crim inal appeal, we will not 
consider such issuer unless they re la te  to 
fundam ental erro r. E.g., S ta te  v. Hells. 
103 Idaho 137, 645 P.L'd 371 (Ct.App.lb82). 
H ere. Grob contends th a t the d istric t judge 
lacked au thority  to impose the firearm  sen­
tence. Moreover, a constitutional question 
may be considered fo r the firs t tim e on 
appeal if such consideration is necessary 
for subsequen t proceedings in a case. 
M cssm vr  r. Kcr. !>0 Idaho 75. 524 P.2d 536 
(1974). Grob's contention, w ere it not ad­
d ressed  on appeal, could be embodied ia a 
su b seq u en t motion un d er I.C.ft. 35 to cor­
rect an allegedly illegal sentence. Accord­
ingly. we deem it appropriate  to consider 
the issue now.

[ I )  Idaho Code § 19-2520, enacted  in 
1977, provides in pertin en t p a rt th a t a  per­
son convicted of u sing  a  firearm  while en­
gaged  in kidnapping o r  agg ravated  battery , 
“ shall, in addition to  the sentence imposed 
fo r the  commission o f  th e  crime, be im pris­
oned in the s ta te  prison for not less than 
th ree  (3) nor m ore th an  fifteen (15) years ."  
The r ig h t to b ea r a rm s is se t fo rth  a t 
A rticle 1, 5 11. o f th e  Idaho Constitution. 
W hen I.C. § 19-2520 w as enacted, the  con­
stitu tiona l provision read  as follows: "The 
people have the r ig h t to bear arm s fo r their 
secu rity  and defense; b u t the leg isla ture 
shall reg u la te  th e  exercise of this r ig h t by 
law ." In 1978, A rticle 1, § 11, w as am end-

,

t
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ed to narrow  the scope of such regulation. 
However, the L egislature w as authorized, 
in te r  alia, to prescribe “minimum sen ­
tences for crim es com mitted while in pos­
session o f a firearm ” and to punish the 
unlawful "use o f a firearm ." T hus, w heth­
e r  exam ined ag a in st the 1978 o r pre-1978 
versions of Article 1, § 11, we believe I.C 
§ 19-2520 passes constitutional m uster.

(5) In a related  line of argum ent, Grob 
contends th a t prior to the 1978 am endm ent 
o f Article 1, 5 11. a m andatory  sentencing 
law—such as I.C. § 19-2520—im perm issi­
bly infringed upon the constitutional sepa­
ration  of legislative and judicial functions. 
Grob fu rth e r  a rg u es th a t the infirm  s ta tu te  
could not be saved by a subsequen t consti­
tutional am endm ent. G rob's a rg u m e n t is 
based upon the pre-1978 decision of our 
Suprem e C ourt in S ta te  r. McCoy, 91 Idaho 
236, 186 P.2d 2-17 (1971). In th a t case the 
C ourt s truck  down a s ta tu te  imposing a 
m andatory  minimum sentence for driving 
while intoxicated. However, we need not 
ponder the implications o f McCoy in this 
appeal. In S ta te  r. Cardona, 192 Idaho 
ii(l8, 6:37 P.2d 1161 (1981), the Suprem e 
C ourt held the rule of McCoy inapposite to
I.C. $ 19-2520. The s ta tu te  w as upheld 
ag a in s t a scparaiion-of-pow ors a ttack . 
Consequently, the s ta tu te  docs not depend 
for its v a .d ity  upon the 1978 am endm ent to 
A rticle 1, § 11. We hold th a t the district 
judge  in this case did not act beyond his 
au thority  by imposing an additional sen­
tence for use of a firearm , as  provided by 
section 19-2520.

II
Grob nex t contends th a t his sentences 

w ere unduly harsh . Grob could have heen 
sentenced to death  or life im prisonm ent for 
firs t degree kidnapping, tw enty-five years 
for second degree kidnapping, fifteen years 
for ag g rav a ted  battery  anil fifteen addi­
tional years for use of a firearm . See  I.C. 
^  18-1501(1). 18-1501(2), 18-908 and 19- 
2520. Therefore, the sen tences imposed 
w ere within the maximum s ta tu to ry  limits. 
Aside from the general issue of undue 
harshness, the propriety o f imposing a

fixed sentence under section 19-2520 has 
not been placed a t issue in th is appeal.

[6—8 J A sentence within s ta tu to ry  limits 
will not be d istu rbed  unless a c lear abuse 
of discretion is shown. Sta te  v. Bartholo­
mew, 102 Idaho 106, 625 P.2d 1109 (1981). 
Such an abuse of discretion may be found 
if the sentence imposed is show n to be 
unreasonable upon the facts o f the case. 
S ta te  v. Mice, 103 Idaho 89, 615 P.2d 323 
(1982). A sentence is reasonable to the 
ex ten t it appears necessary, a t the time of 
sentencing, to accomplish the prim ary ob­
jective of protecting  society and to  achieve 
any o r all of the related goals o f deter­
rence, rehabilitation or retribution applica­
ble to a  given case. S ta te  v, Toohill, 103 
Idaho 565, 650 P.2d 707 (Ct.App.19S2),

19] Sentencing determ inations cannot 
bo made with precision. In deference to 
the d iscretionary  au thority  vested in Ida­
ho's trial courts, an appellate court will not 
su b stitu te  its view for tha t of a sentencing 
judge  w here reasonable minds m ight dif­
fer. The appellant m ust show tha t, under 
any reasonable view of the facts, his sen­
tence was excessive in light of the criteria 
of protection of society, retribution, deter­
rence and rehabilitation. S ta te  n  Toohill. 
any ra.

[10-121 In applying the Toohill stan­
dard, we f irs t m ust determ ine the actual 
i. ustire o f confinem ent for sentencing re­
view purposes. With respect to the inde­
term inate life sentence, ten years is the 
m easure of confinem ent. Sta te  r. Wilde, 
101 Idaho 161. 660 P.2d 73 (Ct.App.l9S3). 
F or the fifteen-year indeterm inate sen­
tence. one-third (or five years) is the appro­
priate  m easure under Toohill, T hat period 
is concurrent w ith the ten-year period on 
the indeterm inate life sentence. W ith re­
gard  to the fixed sentences, the duration  of 
confinem ent is deemed to be the term  of 
the sentence less the s ta tu to ry  form ula re­
duction available as a m atte r o f r ig h t for 
good conduct. S ta te  r. Miller, 105 Idaho 
838, 673 l’.2d 138 (Ct.App, 1983), W here, as 
here, the fixed • enleiicc is ten y ears  or 
more, an inm ate may receive a reduction of

ten days 
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alty  taken, plus in te rest and a tto rn ey ’s fees 
thereon, is vacated and the ease rem anded 
for a new trial on the issues as lim ited by 
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James F. BUSH , Appellant, 
v.

James R E ID  and Clarence Reid, Appellees.
No. 1841,

S u p re m e  Court o f  Alaska.
I  lee. 14, 1073.

Parolee brought action fo r injuries 
sustained in automobile accident and de­
fendants filed motion to dismiss. The S u­
perior Court, T h ird  Judicial D istrict, A n­
chorage, Ralph E. Moody, J., g ran ted  de­
fendants' m otion and the parolee appealed. 
T he Suprem e Court. Boochever, J„  held 
th a t statu tes suspending parolee's civil 
righ ts during  time he w as in custody of 
parole board denied parolee due process 
and equal protection to ex ten t tha t they de­
nied him the right to institu te a civil suit.

Reversed and rem anded.

Connor, E rw in and E itzgcrald, J J„  did 
not participate.

I. Constitutional Law C=2’50.3(2), 272 
Pardon and Parole C=2

S tatu tes suspending parolee’s civil 
rights during  tim e he was in custody of pa­
role board denied parolee his r igh t to in iti­
ate a civil suit but, to  that ex ten t, statu tes 
denied parolee due process and equal pro­

I. AS 11.05.070 provides:
A judgm ent o f im prisonm ent in the  peni­
ten tia ry  fo r n term  less tlm u fo r lift* su s­
pends the  civil righ ts of th e  person se n ­
tenced. lllld forfeits all public  offices and 
all p rivate  I ru sts, a u th o rity , » r pow er d u r­
ing the term  or du ra tion  of im prisonm ent.

tection. AS 11.05.070, 33.15.190; Const, 
a rt. I, §§ 7, 12; U.S.C.A.Const. Am end. 14.
2. Constitutional Law 0277(1)

A chose in action is a form  o f  "prop­
erty" within due process protection. U.S.
C.A.Const. Amend. 14.

Sec publication W otds and P h ra se s  
fo r o th er judicial co u stru ctio n s and 
definitions.

B arry  Donnellan, A nchorage, S tephen C. 
Cowpcr, Fairbanks, E dgar Paul Boyko, 
E dgar Paul Boyko & Associates, A nchor­
age, fo r appellant.

No appearance for appellees.

Robert W agsta ff as am icus curiae, for 
A m erican Civil Liberties Union.

Before R A B IN O W IT Z , Chief Justice, 
B O O C H E V E R , Justice, end E B E N  H. 
L E W IS , Superior C ourt Judge.

O PIN IO N

B O O C H EV ER , Justice.

Jan ies F. Bush originally  filed th is  law­
suit in superior court to recover dam ages 
for in juries received in an autom obile acci­
dent. A t the time o f the accident and  the 
filing of the suit, appellant Bush w as a fel­
on on parole. T he Reids, as defendants 
below, filed, and the superior court subse­
quently  granted, a m otion to dism iss the 
com plaint on the ground that AS 11.05.- 
0 7 0 1 suspends the civil rights o f a person 
sentenced to im prisonm ent in the peniten­
tia ry  for a term  less than life. Bush here 
appeals on the grounds that the superior 
court erred in in te rp re ting  the sta tu te , or, 
alternatively, that the statu te if in te rp re t­
ed to bar appellant from  access to  the 
courts, violates the A laska and U nited 
S tates constitutions.

A S  11.05.070 and AS 33.15.190 -  when 
read together clearly  indicate th a t a parol-

2. A S 33.15.19U provides:
Tin* Imuril may perm it a parolee to re tu rn  
to  Itis home if it is in llir* s ta te , o r to  go 
elsew here in tin* s ta te , upon sueli term s 
am i roinlitioiiM, liK-linling personal reports 
from the paroled person as the hoard  pro- 
Hi-rilies. T he hoard m ay perm it the  pitroh o
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cc’s civil rights, sim ilarly to those of a 
prisoner, remain suspended during  the time 
he is in the custody of the parole hoard. 
T he first question presented to this court is 
w hether the right to bring and m aintain  a 
civil suit is am ong the civil rights suspend­
ed by AS 11.05.1)70.

[1] The general rule has been that in a 
ju risdiction  where a convict loses his civil 
rights, he cannot sue while under such 
disability .3 This rule has recently been ap­
plied and upheld in Kansas and O regon .4 
New Y ork courts consistently have held

to go into an o th er s ta te  upon term s anil 
rend itions ns the  hoard proscribes, and su b ­
ject to the provisions of nnv compact execu t­
ed under the au th o rity  of ch. 10 o f this 
title  nod am endm ents to it. A p riso n er re­
leased on parole rem ains in the  legal custo ­
dy of the hoard un til the exp ira tion  of the 
m axim um  term  or term s to w hich he was 
sentenced, less good time allow ances pro­
vided by law. W hile in the custody of tlm 
board, a  person is subject to the  d isab ili­
ties imposed by AS 11.05.070.

3. Quick v. W estern  Ry. of A labam a, 207 Ala. 
37(5, 02 So. 60S, dull (1 0 2 2 ); S u llivan  v. 
P ru d en tia l Ins. Co. of Am erica, 131 Me. 22S, 
100 A. 777. 770 (1 9 3 2 ); M cLaughlin v. M c­
Laughlin, 228 Mo. (135, 12!) S .W . 21, 23 
(11)10); A very v. E v ere tt. 110 X.Y. 317, IS 
N.K. Id*. 154 IlS S S ): M iller v. T u rn er, t i l  
X .n . 4113. 233 X .W . 457. 430 (1034).
T he supporting  ra tionale  for th is suspension 
of civil rights of prisoners is explained in 
T ab o r v. H ardw ick. 224 F.2d 520. 529 (3 th  
C ir. 1055), cert denied, 330 U.S. 071. 7(1 S.Cr. 
415. 11H) L.1M. S43 (105(1) :

W e do not iptestion the wisdom of the 
ru le recognized by such decisions a s  11 x 
p a rte  H ull [. 312 U.S. 540, t i l  S.Cr. 0-10. 85 
L.l-M. 1034] and W hite v. Ilagcn [, 324 U.S. 
7(10, 05 S.C’t. 07S. M> L.Ed. 134S). supra , 
th a t lien itentinry  inm ates ought to have th e ir 
righ t to inquire in to  the validity  of th e ir  re ­
s tra in t  of persounl liberty  and freedom zea l­
ously safeguarded by the courts, bu t wo 
th ink  that the  principle of the cases so hold­
ing should not be extended to give them  an 
absolute and un restric ted  right to file any 
civil action they  m ight desire. O therw ise, 
lienitentinry w ardens and the ts iu rls  might 
lie swamped w ith  an endless num ber of un­
necessary and even spurious law  su its  fil­
ed by inm ates in remote ju risd ic tions in the 
hope of ulit.dning leave to ap ism r a t  the 
bearing of any  such • nsc, w ith the conse­
quent disruption  of prison rou tine  and eon- 
coioiliiut hazard of escape from  custody. 
As a m atte r of necessity, however regret-

that Penal Code Sec. 510, which suspends 
all righ ts o f a prisoner while incarcerated 
com prises the right to file a civil lawsuit.8 
Cases which allow convicts the right to ini­
tia te civil actions have heen decided in the 
absence of statutes suspending civil righ' 
such as the one in point here .0

Hush argues, however, that this court 
should consider the use of " th e  civil 
righ ts" instead of " a ll civil rights" in AS
11.05.070 (Kansas, O regon, and New York 
provisions use "all civil righ ts"), and liber­
ally construe the provision so as not to cx-

tnblo the rule m ay lie. it is well settled 
tliar, "L aw ful inenreorntion brings about the 
necessary  w ithdraw al o r lim ita tion  o f many 
privileges and rights, a re traction  justified 
by the considerations underlying o u r penal 
system ." [c ita tions om itted).

4. H am m ett v. Snn Ore C onstruction Co., 195 
Ivan. 122. 402 P.2d S20 (1 9 6 3 ); C hinn v, 
S ta te , <! Or.App. 330. 488 P.2d 293 (1071). 
In  Hammett, 402 P,2d nt 822, the  K ansas 
co u rt sa id :

U nder well-established au tho rities it .s 
recognized (1) th a t the use of court process 
is n "civil rig h t"  w ithin n s ta tu te  provid­
ing  th n t sentence of im prisonm ent In stntc 
prison for a term  less than  life suspends 
nil civil rights during  the term  of sentence 
and (2) th a t the right to sue is n r ig h t which 
is suspended under a s ta tu te  providing rliut 
sentence of im prisonm ent iu s ta te  prison for 
n term  less than  life suspends all civil 
righ ts during term  of sentence. See Xnstnsi 
v. S ta le , ISO Misc. 1051. 61 X A \S .2d  438: 
L ipschultz  v. S ta te , 192 Misc. 70, 7-8 X.Y, 
S .2d 731; A pplication of W hite, 166 Misc. 
4,S I, 2 X .Y.S.Jd 582.

5. Lynch v. Q uinlan, 65 Mise.2d 236, 317 X.Y. 
S .2d 216 (19701 ; In  re C ircllo 's E sta te , 30 
Misc.2d 1007. 271 X.Y.S.2d 841 (1966);
( Jleii.-i v. S ta te . 207 Misc. 776, 13S X.Y.S.2d 
857 (1 9 5 5 ):-  L ipschultz v. S ta te . 192 Misc. 
70. 78 X.Y.S.2d 731 (1 9 4 8 ); G runt v. S ta te . 
192 Misc. 45, 77 X .Y > \2d  750 (1948). These 
eases a re  inapplicable to nil action commenced 
before incarceration  In cause so applied, they 
would violate S 79-b  of the Xew York Civil 
R igh ts I.aw , M cK inney 's Consol.Laws, e. 6, 
a  s ta tu to ry  due process clause. T hom as v. 
Grupposo. 73 Mise.2.1 427, 341 X.Y.S.Sd 819. 
822 (1973). T he s ta tu te  does no t d ep riie  
parofeev of civil process, .see Glenn v. S tate, 
13S X.Y .S.2d a t S.5S; G.-ant v. S ta te , 77 X. 
Y.S.2.1 a t 758.

0. S ic  1'imko v. I'm!ii-<it* Johnson Corp., 21 
F .S upp . 67S iX .lh X .Y . 0 3 S i : llo steder v,
P u lin g . 115 Xeli, 557. 213 V.W. 809 (1927).
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tend denial o f civil access to the courts. 
The substitution o f "the" for “all", while 
seemingly minor, docs allow the possibility 
that certain  civil rights m ight not be de­
nied. W e have been given no au thority  
for such distinction however, and find no 
indication tha . th is was the in ten t of the 
legislature. In light of this absence of in ­
dications of such legislative intent, and the 
strong  common-law authority holding that 
convicts are denied civil access to the 
cou rts ,' we hold tha t AS 11.95.070 and A S 
33.15.199 combine to deny parolees the 
right to initiate civil suit.

Such finding, however, does not con­
clude ottr inquiry. We must also consider 
Hush’s contention that these statu tes, if 
read to liar him from access to the courts, 
are contrary  to the Alaska and United 
S tates constitutions. Bush argues tha t AS
11.95.079 provides for "cruel and  unusual 
punishm ent"8 and violates the due process 
clauses of the A laska and U nited S tates 
constitutions .8 W hile we do not find the 
punishm ent provided to he so severe as to 
constitu te "cruel and unusual punish­
m ent" ,10 nor the sta tu te  void for vagueness, 
we do hold that A S 33.15.190 violates the

7. T here  is im A laska ease involving tin* right 
of an inipris iiit'il coiiviet to have neeess to the 
eoiirls. We ilo not here natch thnr issue.

0. A rt. I, see. 12 of tin* A laska C onstitu tion  
proviih s :

Excessive hail shall not he liiiu ire il, nor 
excessive fines imposed, nor eruel ami nil- 
iistnil punishm ents in fliefcl. I 'ennl ail- 
m in istra tion  shall lie based on I he pritteiple 
of reform ation and upon the  need fo r pro­
tecting  the  piddle.

T he eighth itmeitdmeltt to the U nited S ta tes  
( MlistitUtioU prov ides:

Excessive hail shall not lie rt'i|iiired. nor 
excessive fines imiiosed, nor eruel mid un ­
usual punishm ents inflicted.

9. A rt. I. see. 7 of the  A laska C onstitu tion  
p ro v ides:

No person shall he deprived of life, lib- 
ert.v, n r properly , without due process of 
law. T he right of all persons to fa ir  and
.ittsl treiiliro iit ill  ........ .. of legislative
and exei'UUie Investigations s lid ! Hot he 
infringed.

See. I of the fourteen th  am endm ent In the 
t 'n ile d  S ta d  - t 'a ils !itu tin n  provides in relevant 
P url :
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due process and equal protection clauses of 
the A laska and United S tates constitu ­
tions inso far as it prohibits parolees from 
having  access to the civil courts.

Both art. !. sec. 7 o f the Alask. Consti­
tution and sec. 1 o f the fourteenth am end­
m ent of the U nited S tates Constitution 
prohibit the state from depriving any per­
son o f "life, liberty, ir  property, w ithout 
due process o f law." Bush con 'ids that 
the righ t to bring a civil action for dam ­
ages is property, and that therefo re  the 
suspension of such righ t is a deprivation  of 
p roperty  without due process o f law.

A ny suggestion tha t a parolee w as de­
prived I y his custodial status o f standing 
to assert a denial o f due process w as dis­
solved bv tue U nited States Suprem e Court 
in M orrissey v. B rew er.11 The natu re  of 
protection due “depends on the ex ten t to 
which an individual will be ‘condemned to 
su ffe r  grievous loss.’ " 14 The loss su f­
fered must have some relationship to a 
"liberty  o r  property" in terest w ithin the 
am bit o f the fourteenth  am endm ent.13

Because Bush seeks to overcome a s ta tu ­
tory denial of access to the courts as a

IN 'l'ii- skull any  S ta te  deprive any  per.-an 
nf life, liberty , o r property, w ithout due 
process of la w :

10. T h is  court in L an ier v. S ta te , -189 PAM 
!IM. Hill) (A laska 1971). defined "eruel mid 
imtiNinil pun ishm ent” to be ilnir punishm ent 
which i s :

inhum an mid barbarous, or so d isp roportion ­
a te  to the offense committed as to he com­
pletely a rb itra ry  and shocking to th e  sense 
o f justice . |c it in g  Green v. S ta te , 990 P.2d 
430, -i:\-i (A laska 199-1) ].

11. -ins U.S. .|7i, - i s i—p»2, 92 S .C t. 2593. 2000, 
33 h . I 'd ,2d IM . 494-193 (1972). T ills does 
no t m enu thnr the  due process rig h ts  of 
o rd in ary  citizens m ay not lie som ew hat modi­
fied by the necessities of the crim inal correc­
tion process. S ostre  v. .McGinnis. -112 PAM 
17s, 1S.S-1M) (2nd f i r .  19711. cert, denied 
sub mil. Sostre v. Oswald. -IU4 U.S. 1919, 
92 S . t ’r. 719, 30 I,.Kd.2d 719 (1972). cert, 
denied sub mini. O sw ald v, Sostre. 403 U.S. 
97S, 92 S.Ut. 1100. 31 I„|-M.2d 23-1 (19721.

12. .Morrissey v. Brew er. Ins U.S. m  .|,M, lrj 
s . l ' t .  m  2900. 33 I..I 'd .2d a t 191.

13. I<l,

i
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plain tiff, the sta rting  point o f our ana l)sis  
must be Boddie v. Connecticut,11 in which 
the United S tates Supreme C ourt held that 
a sta te could not deprive indigents o i ac­
cess to divorce tribunals by imposing a 
prohibitive filing fee.

Justice H arlan, w riting for the C ourt in 
Doddie, recognized the centrality  o f the 
concept o f due process in m aintain ing both 
o rder and justice in the resolution of the 
disputes which inevitably arise from  hu ­
man interaction. Upon that ju risp ruden tia l 
foundation he built the holding th a t where 
the state commands a monopoly over the 
only available legitimate means of dispute 
settlem ent and the relationship underlying 
the dispute is w arp and woof o f  t’ e fabric 
o f society, the sta te may not deny access to 
the forum o f settlemem on account of 
poverty .13

W e note superficial distinctions between 
the social context o f the instant dispute 
and that in lioddic, but upon reflection we 
conclude that , the denial of access to the 
civil courts rends the fabric o f justice as 
surely here as in Doddie.

Although the collision of autom obiles re ­
sults in a dispute at first subject to private 
resolution, often  the reconciliation o f com­
peting in terests may be accomplished only 
by resort to the formal judicial process. 
The state exercises a monopoly over that 
param ount process where the  "private 
structu ring  o f 'individual relationships and 
repair o f  their breach” has failed.,H U n­
like the o erburdened debtor, who was held 
in United S tates v. K ra s IT to have such

14. lo t  U.S. 371. f t  S . t ’t, 7*0. 2*  L.Kd.'Jd 
113 (19711.

15. hi. nt 371-370. 3*3. til S .C t. at 7M -7*n, 
IN I..IM.1M a t 117, 122.

IG l i l.  n t 37f5-37t», In . ’.Ct. n t 7*5, 2S L. I'd. 2d 
nt 117.

17. 4U9 U.S. 134, 440-144. 93 S .C t. ( t i l ,  007. 31L.Kii.gii tun, un.voi <19731.
18. Ilccntixc tin. actual dixiMixiriou of i.nwnriit 

rem ains in tin- debtor's control, cniisciisuiil
M 'ttlc iiin t wits 11 liab le  option in AVim; mere 
lioli'ili'tioll eoiilil settle tin1 co n tro lv rsy  forcibly
to lllc ilcbtor through til.' passage of the

adequate redress outside the Hankruptcy 
A c t18 tha t his right o f access to bankrupt­
cy adjudication could be denied by the im­
position of a substantial filing fee, the in­
ju red  -itizcn nas 110 recourse but to the 
courts when those who caused his injuries 
refuse to enter a consensual resolution of 
the conflict, w hether out of recalcitrance 
or in the assertion of a good faith  defense. 
Wc fu rthe r distinguish Kras because the 
prospective bankrupt could pay the re­
quired filing fee in unbttrdensome 52.0(1 
per week installm ents :10 here the bar i- 
absolute and 110 am eliorative device exists. 
Xo “ recognized, effective alternatives for 
the adjustm ent o f differences rem ain .”-8 
Thus the initial element o f the Doddie 
analysis exists here.

The second aspect o f Doddie dealt with 
the im portance of the m arital rela tt mship. 
Based on the h ierarchy  o f social values the 
resolution of personal in ju ry  lawsuits 
might not be considered of such grave im­
portance so as to ju s tify  invalidating this 
statute, although in the instance of •; 
g ravely-in jured  p la in tiff, the very quality 
o f his fu ture existence may be deoendent 
upon the outcome. In Doddie Ju su ee  H ar­
lan sought the fundam ental hum an rela­
tionship doctrine to satisfy the due process 
clause only because denial o f access to a 
divorce court does not im pair a simpler 
"liberty  or property" interest. United 
S tates v. Kras instructs that one must 
search for a fundam ental in terest justify­
ing access to the particu lar dispute resolu­
tion process in o rder to actuate the Doddie

.statutory lim ita tions p e rio d ; a s tn te-lnv  com­
position of c red ito rs could be effected. F u r­
ther. discharge in bankruptcy  would effect no 
chance in the deb to r's  ability  to obtain  and 
hold suffic ient funds for life 's  necessities 
because of s ta tu to ry  protection of wages and 
w elfare paym ents from assignm ent o r  civil 
process. United S ta te s  y. K ras. 40(1 U.S. at 
445. 113 S.Ur. a t <133. 54 l,.E d .2d  a t AH!.

19. U nited S ta te s  v. K ras, 4i*9 U .S. a t 445. 93 
S.Ut. at <13*. 34 I..I 'd ,2d at <130,

20. Iloddic v. C onnecticut, 401 U .S. nt 57<l. 91 
S.Ut. at 7*5. 2* L.Kd.2d a t 117.
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doctrine.3* The Court in Kras held that 
dehtors do not have a fundam ental riirht to 
an adjudication of bankruptcy. But here 
we must apply the test o f  M orrissey: 
w hether the individual is "condemned to 
su ffer grievous loss" in conjunction with 
an interest "w ithin the contem plation of 
the 'liberty  or property ' language o f the 
Fourteenth Amendm ent."22

[2] We begin with the understanding 
that a chose in action, such as Bush's claim 
for personal injuries, is a form of 
p roperty .-3 The judicial process exists to 
reduce inchoate claims to money judgm ent 
where private settlement is unavailing (or 
to extinguish them as lion-m eritorious). 
Judgm ents may be executed or assigned 
for substantially their face value, presum ­
ing solvency o f the debtor, l.’nlitigated 
claims for personal injury have slight m ar­
ket value. Deprivation o f access to the 
courts thus denies both the ability to re­
duce the claim to a money judgm ent and 
the ability to collect the claim o r  otherw ise 
convert it into property of an appreciable 
value and liquid nature during the parole 
status. Because the only reasonable n<e of 
the "property" represented by an unlitigat- 
ed claim is reduction to judgm ent followed 
by collection or assignment, deprivation of 
that use deprives the claim ant of the whole 
value o f  hi- property so long as he rem ains 
it'in sui juris.'*1 The deprivation is no less 
severe than the taking of disputed wages 
or property during the pendency of

21. U nited S tares v. K ras, -ton U .S. tic 44.7- 
-i tv. o.t s .C r. a t eas-C 3!>. ::4  r ..iu .iM  at <«&- 
t!37.

22. Murris.-m v. Brewer. in s  I ’.S. .-it 4>1, 02 
S.Cr. a t 2000. 22 I..1M.’-M a t 4114.

23. Salllier v. T ru stees uf Sheppard  and Miinrh 
I ’ra tt  H ospital. 27> F .Supp, 12.8, 1 1'J IJi.M iI. 
ltltls) ; M uitine/, v. Fox Valley Bus Lilies, 
liit'.. 17 F .Supp . .770, 577 (NW>.lll.1IC .ili: 
C ity  o f l'boeaix  v. Hickson. 40 Aria. UK'. 12 
IV-M i l l \  tllli t l 0 2 2 i : llosam- ». Seiiger. 112 
Colo, tliltt. 11!) I '.2d 272, ".7.7 M li t l i .

2 4 . Sntad.n li v, I'.-imils F iaaiiee Corp. ol It.iy
View, tit 1.7 F .S . ..:t7. .'Ill', S>| S .l 'i .  l«Oi. Is'J.'t.
22 l,.IM .2d .'.III. .Til i l!ii'.i!i (ruin u in n e  o p in ­
ion of H arlan . .1.1. ><• F in n ! . -  i .  Slow ill.
107 I '.S . 07, > 4 -8.7, 02 S .C t, 1IKI, 11)00, ,".2
I..IM 2d .7.711, .772 .77;: (1072).

v. REID  A laska 1 2 1 9
n, .710 P.2(1 121.7

litigation.'-'5 Additionally, the denial of ac­
cess to the courts creates an  u n fa ir lever­
age in the potential defendant who may 
avoid or reduce a m eritorious claim be­
cause the ord inarily  penurious sta te of the 
parolee dictates an early settlem ent on 
w hatever term s are available.28 Finally, 
the risk o f loss o f  the en tire  property due 
to stateness of evidence, loss o f witnesses 
and sim ilar com plications constitutes an 
unreasonable burden. W e note that the 
tolling o f the sta tu te  o f lim itations27 du r­
ing disability prevents the baldest of tak­
ings; nevertheless, the disability robs the 
parolee o f the opportunity to be heard "at 
a m eaningful tim e and in a m eaningful 
m anner."28

W e conclude th a t a parolee denied access 
to the judicial process by reason of his. 
custodial status is thereby condemned to 
su ffe r a grievous loss o f property rights 
protected by the due process clause of the 
fourteenth am endm ent o f the U nited States 
Constitution. W e fu rther declare that we 
would reach an identical result in in te r­
preting the due process provisions of the 
A laska Constitution alone, finding as we 
do that Justice H arlan 's  insightful analysis 
o f the social compact applies with equal 
force to ou r constitution. W e have several 
times held tha t "we are free, and we are 
under a duty, to develop additional consti­
tutional rights and privileges under our 
A laska Constitution." F inding as we do 
tha- “civil death" of parolees violates the

25. See F u en tes v. Slteviu, 407 U.S. 07. 8 4 - 
8,7, 1)2 S .t’t. ll)S2. 1000. 22 L.Ed.2.1 both 
.772-572 (15)712) : Snim buh v. F am ily  F inance 
Corp. of Bay View. 203 U .S. a t  242. SO 
S.Cr. a t  1822. 22 L.l-M.'-M a t 2.71.

26. See Sniuihii'b v. Fam ily Finnnoe Corp. of 
Bay View, 20.7 U.S. a t 220-241. s!) S.Ct. ut 
1 >21-1822. 22 I..lM .2il at 2.72-252.

27. AS tt0.10.14lt.

28. Buddie v. Counts )ii'tlt, 401 U.S. 271, 27-8, 
01 S.Ct. 780. 7>U. 2> HIM .2d 112. 11!) (1071). 
(|tiotili;t from A fill Strom: v. Mamto. 2>0 U.S. 
.71.7, ,7.72, 8.7 S.C t. 1187, 1101. I I  U E d .2.1 02. 
00 (1005) ami .Mulbtne v. C eiitrnl H anover 
Bank ninl T ru s t Co.. 220 ,S, 200. 212, 7<) 
S T r .  0.72, 0,7(1, 04 I..1-M. S0.7, >72 (10.70).
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spirit and intention o f the A laska C onstitu­
tion, wc would not he impeded in our con­
stitutional progress by a narrow er holding 
of the United States Suprem e C ourt.*0

T he finding o f a  deprivation  o f a prop­
erty righ t does not conclude a due process 
an a ly sis ; the assessm ent o f  what process 
is due reijuires a balancing of the individu­
al's in terest against the state 's ju stifica tion  
for its enactm ent.30 Denial o f incarcera t­
ed felons' access to the civil judicial p roc­
ess has been justified  by tears  o f d isru p ­
tion o f prison routine, spurious litigation  
commenced in the hope of spending a few 
hours beyond the bars of prison and in­
creased risks of escape by p risone.s en 
route to hearings .31 W here the litigan t is 
a parolee, to state these argum ents is to re ­
veal the ir absurdity.3- Xo argum ent has 
been pressed that engaging in civil litiga­
tion will encourage recidivism o r o therw ise 
in terfere with the rehabilita tion  o f an o f ­
fender. I f  one may an ticipate any e f ’?ct, 
it is tha t active participation in the system

29. Itak e r v. C ity  of F a irb an k s . -171 P.2d "SO, 
401—102 (A laska 1 0 7 0 ); it. L. It. v. State, 
•1X7 R.2d 27 (A laska 1 0 7 1 ); see R oberts v. 
S ta te , IAS l'.2il .Ho. 342 (A laska lfW 9).

30. Miirris.se,v v. llrevvi-r. 40S I ’.S . lit -I-X3, !)2
S.C t. a t  2.71)4, 33  I..Kil,2il a t 493-191!; Kell v. 
lla rso n , 102 C.S. .73.7. .740-.741. 1)1 S .C t. 1.7MS, 
1.700. 20 L.lM.2il On, 0.7 (1 0 7 1 ): Roil,lie v. 
Cotmeetieur. 41)1 C.S. a t  3S1-3S3, 01 S .C t. a t  
7S3. 2S I,.lM.2il a t 121 ; Sniniklcli v. F am ily  
F inance  Corp. of Roy View. 30.7 C .S. a t  330. 
SO S .C t. ur 1X21, 23 L.Cd.2d a t 332.

31. T abor v. H ardw ick. 224 F.2,l .72U,
|.7tli C ir. 10.73), cert, ilenioil, 330 C.S.
70 S .C t. 4 )3 , 10(1 I,.PM. S43 (103(1).

32. S e e M orrissey v. ltrew er, 4US C.S. a t 
02 S .C t. a t  2.70s, 33 I,.K, 1.2,1 a t 402-403 .tit,I 
our discussion in fra  notes 37 to  30 and ac ­
com panying text.

33. Tltu fourteen th  aioeadaieiit provides in re le ­
vant p a r t :

No S ta te  shall . deny t»  any person 
wit bill its  juris,lielioti the cp m l protection 
••f tin laws.

34. A rt. I. see, 1 provides;
T b it  constitu tion  is dedicated to the p r in ­

ciples th a t all persons have a n a tu ra l rig h t 
to life, liberty , tlo ' pursuit o f happiness, 
and the  enjoym ent of the  rew ards of th e ir  
own in d u stry : that all persons a re  equal 
and en titled  to equal rights, o p p o rtu n ities .

529
071.

47-S.

of justice will develop added respect for 
the system and a sense of belonging in the 
niainstrvam  o f society.

Given this u tte r vacancy o f  rationale for 

the continued deprivation o f access to the 
judicial process, we hold tha t AS 33.l5.l9o, 
in so far as it suspends, in conjunction with 
AS 11.05.070, the access of parolees to civil 
courts, violates the due process clauses of 
the A laska and United S tates constitutions.

Additionally, we find tha t AS 33.15.190 
denies parolees "the equal protection of the 
laws", in violation of the fourteenth 
am endm ent to the U nited States 
C onstitution ,33 and art. I , sec. 1 o f the 
A laska Constitution .34 T he state, by AS 
33.15.190 and 11.05.070, denies parolees the 
righ t o f access to the civil courts possessed 
by o ther persons. W e find that the state 
in terest in denying parolees this right sat­
isfies neither the "compelling state inter­
est" test applied when a “ fundamental 
righ t" is at stake ,33 nor the traditional,

mid protection under th e  Invv; and tknt nil 
persons have corresponding obligations t„ 
tbe people and to the S ta te .

In  Loogc v. M urtin , 37!) P,2d 447, 451-1.72 
(A laska  1003), th is court explained:

T b e  s ta tu to ry  denial of a s tay  is also 
w ithout legal effect because it deprives ap­
pellees ,,f “equal rights, opportunities, in,4 
protection  under tbe law ", to which tlic.v 
tire en titled  under a r t. I. § 1 of the state 
constitu tion . T his co n stitu tiona l guarantee 
o f equal trea tm en t, like tb e  equal protection 
clause of tlip federal constitu tion , is the 
em bodim ent of tbe fundam ental principle 
that all men are  equal before the law. It 
is n prohibition against law s which, in their 
app lication , m ake u n ju st distinctions be­
tween pii-sotts. As to th is ease, tbe guaran­
tee of equality  »f trea tm en t prohibits legisla­
tion which denies to one group of persons 
the enjoym ent of certa in  righ ts which arc 
afforded to ano th er group, when considering 
th e  purpose of tbe legislation, there  is no 
reasonable basis for not trea ting  both 
groups the  sam e, [footnote om itted]

See A les v. S ta te . 4X4 I\2 d  <*77. t*S4 (Alaska 
1971).

35. See Shap iro  v, Thom pson, "04 C.S. t i l \  
x|) S .C t. 1322. 22 L.Ed.2,1 (100 (Ilk  VO. In 
Ram iro* v. Crown, 9 Cal.3,1 191). 107 Cal.Rptr. 
137. 307 l'.2d  1343. 135.7-13.77 W ill.1973). tie- 
C alifo rn ia  Suprem e C ourt held that the disen- 
fratieliisem etit ,-t o.v-felous w as not necessary
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more lenient "rational basis" tcst;,n o th e r­
wise applicable.

The state may have a reasonable basis 
for denying convicts while imprisoned ac­
cess to civil courts for the reasons ex­
pressed in T abor v. H ard w ick 37 already 
discussed in this opinion. But the adm inis­
tration of a parole system d iffe rs  so sub­
stantially from  the adm inistration o f  a 
prison that these reasons cannot logically 
support the "civil death” o f parolees.38 
The conditions and purposes o f parole 
were recently described by the L nitcd 
States Suprem e Court in .Morrissey v. 
Brew er:

T o accomplish the purpose o f parole, 
those who a rc  allowed to leave prison 
early are subjected to specified condi­
tions for the duration o f  the ir terms. 
These conditions restrict the ir activities 
substantially beyond the ord inary  restric ­
tions imposed by law on an individual 
citizen. Typically parolees a re  forbidden 
lo use liquor or to have associations or 
correspondence with certain  categories 
o f undesirable persons. Typically also 
they must seek permission from their 
parole o fficers before engaging in spec­
ified activities, such as changing employ­
ment o r living quarters, m arrying, acqu ir­
ing or operating  a m otor vehicle, trav e l­
ing outside the munity and incurring 
substantial indebtedness. . .

The parole officers are part o f the ad­
m inistrative system designed to  assist pa­
rolees an J to o ffe r them guidance. The 
conditions of parole serve a dual pu r­
pose; they prohibit, either absolutely or 
coudiuanally, behavior which is deemed 
dangerous to the restoration o f  the indi­
vidual into normal society. A nd through 
the requirem ent of reporting to the pa-

lo the compelling in terest of preserving the 
p u rity  o f elections.

36. See DmnJriilge v. W illiam s. 397 U.S. -ITI. 
!K> S.Ur. 1133, 33 L.I.MaM 191 (111701.

37. 221 F.2il 320 (."ilh t ’ir. IP.*.* I, cert, denied
U.S. i»7l. TO s u t .  i i" ,  lo o  M M . >i:i 

(lli.*id), . ' i c  U hlan v. S tale, o  O r.A pp. #30. 
| s s  l*.2d 29.'! (11*71 ■: H arrell v. S ta te . 17 
M I..-2 I  !'5t>. t> s  N.Y.S.2.1 UNI (lltijV t. We

role o fficer and seeking guidance and 
permission before doing many things, (he 
o fficer is provided with inform ation 
about the parolee and an opportunity  to 
advise him. T h e  com bination puts the 
parole o fficer into the position in which 
he can try to guide the parolee into con­
structive development. [footnote 
om itted ].33

Thus, although the state has a legitim ate 
in terest in restric ting  some activities o f  pa­
rolees, prohibiting a parolee from  in itiating  
civil actions has no logical connection with 
such an in terest. The only in terest here 
pertinent is preventing behavior which is 
detrim ental to th e  restoration of a parolee 
into normal society. Since the parolee is 
no longer incarcerated, the re  is no ju s t if i­
cation based on the furthering  of smooth 
penal adm inistration. T he parolee's ability 
to avail him self o f the civil judicial p roc­
ess in o rder to vindicate his rights and 
protect bis property interests ir. fact fu r­
thers, ra the r than  restricts, the parolee's 
constructive development and restoration  
into normal society.

Failing to find cither a “com pelling sta te 
in terest" o r a  "rational basis" to r the 
s ta te ’s denial to parolees o f the right to in­
itiate civil actions, wc therefo re  hold that 
AS 33,15.190 denies parolees the "equal 
protection o f the  laws", in violation of the 
A laska and U nited S tates constitutions.

For the reasons expressed above, we re ­
verse the judgm ent o f the superior court 
and remand the case for proceedings in a c ­
cordance with th is opinion.

Reversed and rem anded.

UOXXOR, K R W IX  and 
A l.D , JJ.. not participating.

ITT Z G E R -

•lo not. In n w u 'r . express mi opinion now ns 
to  d ie  s ta te 's  In terest In denying prisoner* 
.’tis.-K  to  vivil ouurtH. We iustvuil vonliue 
o u r bolding here to the righ ts o f parolees,

30. *'/. I’rh e  v. Johnston . .’131 U.S. 200. 2S3. 
IK S.Ut. lo t!). luOo, 1*2 L .i’d, 1350. 1300 
t l P l s i .

92 S.Ut. nt 239s, 3310. in s  U .  a t -17s
1.1.M 2I a t 192 193.
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G o  A h e a d ,  M ake O u r  D ay

T h e N a tio n a l R ifle A ssociation  has launched  a new  a d v e r­
tis ing  cam paign . " T h e  new  ad s  are in  response to  a tren d  
w e 're  see ing  in  the w ho le  g u n  contro l d eb a te ,"  says N R A  
sp o k esm an  M ichael L ashbrook. "W e're  say ing , h ey , le t 's  
get o f f  th e s e  fringe issues."  By fringe issues h e  m ean s 
co n tro v e rs ies  over th e  N R A 's su p p o rt for legalized p la s ­
tic g u n s  th a t  foil m eta l detec to is, su bm ach ine  g u n s , an d  
a rm o r-p ie rc in g  bu lle ts. L ashbrook says, " T h e  core o f  th is  
issue has a lw a y s  been  self-defense. W e ju s t w a n te d  to  
rem in d  p e o p le  of th a t ."

N R A  a d v e rtise m en ts  used to  em phasize th e  use o f  g u n s  
for h u n tin g  an d  the  p o rtraya l o f gun  o w ners  as n o rm al, 
h e a lth y  A m ericans. N ow  n in e  fu ll-page ads in  th e  Wash­
ington Post, th e  N od York Times, and o th e r  n ew sp a p ers  e m ­
p hasize  a d if fe re n t m essage. O n e  show s a h ig h -h e e le d  sh o e  
w ith  th e  h ee l ripped o ff. T he h ead line  says: " H e 's  fo llo w ed  
you  fo r  tw o  w eeks. H e 'll rape y o u  ir  tw o  m in u te s ."  A n o th ­
er sh o w s a b en t an d  tw isted  w om an 's locket. It reads: 
"Y our m o th e r  just s u r j , . f*«>d tw o  burg lars w h o  d o n 't  like 
su rp rises ."  A  th ird  p resen ts a pa ir o f sh a tte red  glasses w ith  
the c a p tio n , "Y ou w ere  bea ten  to  d ea th  last n ig h t."  It en d s  
by a sk in g , " W h o  cares?"-

T h ese  .ad v ertisem en ts  pay  lip  service to  th e  idea th a t 
th e y 're  no t ad v o ca tin g  th e  o w n ersh ip  of guns, m ere ly  d e ­
m an d in g  th e  right for those  w h o  w ish  to exercise it But 
the ir ac tu a l p o in t is clear enough . T he m essage to  w o m en  is 
th a t th e y  a r e  alw ays vu lnerab le except w h en  th e y 're  
arm ed . T h e  m essage to  m en  is that they  m ay n o t be d o in g  
all th e y  can to  profect the ir fam ilies. T he a lte rn a tiv e  to  "a  
bat, a  b o d y g u ard , o r a h an d g u n "  is "y o u r k id s  (hearing] 
your sc ream s "  The ads also suggest tha t if a n  un arm ed

person  is a ttack ed , the  assa ilan t w ill-b e  co d d led  by  the 
m edia, th e  law , and  th e  political system . A rm ed , a t least 
you  h av e  a f ig h tin g  chance.

T h e  g rap h ic  n a tu re  an d  em otional m a n ip u la tio n  o f these  
ads h av e  p ro v o k ed  criticism  from  g u n  c o n tro l o rgan iza­
tions an d  th e  m edia. But b o th  sides in  th e  g u n  d eb a te  have 
reso rted  to  em o tio n a l advertising . W h a t a b o u t th e  factual 
a ssertion  th a t  carry ing  or keep ing  a h a n d g u n  is no  m ore 
th a n  a sensib le  p recau tio n  in  a dangerous w o rld ?  In several 
ad v e rtisem en ts , the  N R A  o ffe rs  s ta tis tics to  s tre n g th e n  its 
case. T h ese  deserve  closer exam ination .

The U.S. Department of Justice found that only three percent o f rape 
attempts aguinst armed victims are completed. T h is  is an  im p res­
sive figure. It im plies th a t carry ing  a g u n  can  p rev e n t rapes 
97 percen t o f  th e  tim e. It d o esn 't say  w h a t p ercen tag e  o f 
rape a t te m p ts  against u narm ed  victim s are  co m p le ted . N or 
does it say h o w  m any  people a re  v ic tim ized  b y  gu n s th a t 
w ere p u rch ased  to  guard  aga inst rape a t te m p ts  b u t found  
o th e r  uses. T h e  source o f  th e  s ta tistic  is a Ju s tice  D e p a rt­
m ent repo rt pu b lish ed  in 1979 called " R a p e  V ictim ization  
in  26 A m erican  C itie s."  Fewer th an  50 .victim s w ere  in te r ­
v iew ed for th e  report, far few er than  th e  m in im u m  needed  
to  d raw  a sta tis tica lly  reliable conclusion . A fte r  th e  ad v e r­
tisem ent cam e o u t, th e  Justice D ep a rtm en t re leased  a s ta te ­
m en t re b u ttin g  th e  N R A 's claim .

W h a t  m ore reliable s tud ies have sh o w n — a n d  w hat th e  
police say — is th a t p i t t in g  a h an d g u n  in  a d an g e ro u s  s ttu a- , 
tion  is m ore (ikely  to  end  y o u r life th a n  to  sa v e  it. S ince 
m ost peop le  a re n 't trained  to  h and lc  a g u n  in  such  s i tu a ­
tions, a ttac k ers  can o ften  easily  take th e  g u n  aw ay. A nd 
even  peop le  w h o  are trained  have d iffic u lty  firing  at a
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tacks each year with privately owned firearms. T h is  figu re  Was 
ca lcu la ted  b y  G ary  Kleck, a F lorida S ta te  U n iversity  c r im i­
n o log is t. K leck  d id n 't ac tua lly  do  any  research. In stead , he 
re in te rp re te d  th e  resu lts o f a sev en -y ea r-o ld  su rv ey  th a t 
ask ed  re sp o n d e n ts  if they  had  ever used a h an d g u n  fo r se lf­
p ro tec tio n . S ince  the  term  " se lf-p ro te c tio n "  w as b ro ad ly  
d e fin e d , re sp o n d e n ts  could  an sw er positively  if th e y  heard  
a n o ise  in  th e  b asem en t and  checked it o u t w ith  a gun . T h e  
s tu d y  w as b ased  on  a sam ple o f  abou t 1,000. K leck e x tra p ­
o la ted  to  co m e u p  w ith  figures for the  en tire  c o u n try . It's  
n o t c lear h o w  h e  cam e up w ith  an  annual figu re w h en  the  
o rig ina l poll h a d  no tim e lim it.

3 y s tre s s in g  th e  "p rev e n tiv e "  uses of h an d g u n s , th e  
N R A  av o id s co n fro n tin g  th e  fact th a t on ly  a tin y  p e rc e n t­
age o f  h a n d g u n  victim s are crim inals caugh t in  the  act o f 
assau lt o r b u rg la ry . Som e 22,000 people w ere k illed by 
h a n d g u n s  in  1986. R oughly  12,000 o f  those d ea th s  w ere  
su ic ides, o n e  s ta tis tic  the  N R A  d o esn 't like to  ta lk  ab o u t. 
A n o th e r  1,000 d e a th s  w ere fata l accidents. T h en  th e re  w ere  
9.345 in te n tio n a l han d g u n  killings. If the  N R A 's  v iew  o f 
th e  w o rld  w ere  accurate, these dea th s, w ou ld  inv o lv e  e i th e r  
a crim in al sh o o tin g  an innocen t victim  o r an arm ed  p o te n ­
tial v ic tim  s h o o tin g  a crim inal. N ow , any o n e  w h o  p u rp o se ­
ly k ills  w ith  a h a n d g u n , except in  se lf-defense , is a crim inal 
b y  d e f in itio n . B u t m ost are n o t professional crim inals, and  
m a n y  m ig h i n o t be crim inals a t all if it rveren 't fo r th e  easy  
av a ilab ility  o f  guns. A ccording to  the  FBI, 60 p e rc en t o f 
m u rd e r  v ic tim s are related  to  o r acquain ted  w ith  th e ir  
killers. M a n y  o f  these  k illings w ere crim es o f  passion  th a t 
occu rred  s im p ly  because a han d g u n  w as around .

A cco rd in g  to  data  from  FBI reports com piled  by  th e  
N a tio n a l C o a litio n  to  Ban H a n d g u n ,  th e re  w ere  o n ly  
193 h o m ic id e s  com m itted  in se lf-de fense  in  1986. T h a t 
m ean s it w as ro u g h ly  115 tim es m ore likely th a t a h an d g u n  
w o u ld  b e  u sed  in a suicide, m urder, o r  acciden t th a n  in  
le g itim ate  se lf-d e fe n se  against a crim inal. T h ese  s ta tis tics  
vary  lit tle  fro m  y ea r to  year.

W’E S U P P O R T  the bann ing  o f han d g u n  sales, as do  
som e 40 percen t o f A m ericans, accord ing  to  G allup . 

But th e  N R A  still has the  in fluence to  keep th a t from  
h ap p e n in g . R epub licans in  particu lar a rc  su scep tib le  to  
p ressu re . A t a  recen t m eeting  o f the G un  O w n ers  o f  N ew  
H am p sh ire , all six  R epublican presiden tia l can d id a tes  
vo w ed  to  v e to  p en d in g  gun  con tro l legislation . " M y  idea 
o f g u n  co n tro l is a  steady a im ," Jack Kernp said.

A t th e  very  least, w e could m ake it harder fo r peo p le  
to  o w n  a h a n d g u n . As th ings stand , gun  o w n ersh ip  is 
reg u la ted  by  a hodgepodge o f law s tha t vary  from  sta te  to  
sta te . W e sh o u ld  app ly  the sam e standard  to  p riva te  gun  
o w n e rsh ip  th a t w e  do  to  au tom obile  ow nersh ip ; by  re q u ir­
ing  th a t  all g u n  o w n ers  pass a test to  get a license, reg ister 
g u n s  w ith  s ta te  bureaus, pay an annual tax on th e ir  guns, 
an d  ca rry  m a n d a to ry  insurance fo r gu n -re la ted  iccidents.- 

f t r h a p s  i t 's  encourag ing  tha t th e  NRA has i :en  d riv en  
to  n ew  d e p th s  o f  deception  and  hysteria . It m ay be a sign 
th a t th e  g u n  lo b b y ’s long -stand ing  cam paign against co m ­
m o n  sense  is g e ttin g  m ore desperate

N o t e b o o k

1  THEY NEVER STO P;

Job market looks dim for 
office workers in early ’88

— Orange County Register, Ja n u a ry  5

Job Prospects Bright for 
Office Workers, Study Says

— Los Angeles Times, sam e d a y  
(thanks to Michael A. Fried, C arden G rove, California)

Profit at Recovering BankAmerica
— New York Times. Ja n u a ry  22

BankAmerica’s worst annual loss
— New York Daily News, sam e day

(thanks to Larry Mone, New York, New York)'

Cocaine on Wane
— San Francisco Chronicle, Ja n u a ry  18, p ag e  18

Alas For Parents —  Now it's Cocaine
— sam e p a p e r, sam e  d a y , s a m e  p ag e  

(thanks to  Robert H . Glidden, O ak land , California)

Going to Europe? Don’t hold your breath awaiting bargains

— Minneapolis Star Tribune, January 10

Low dollar hasn’t killed bargains in Europe
— sam e p a p e r , sa m e  d a y

C  SEE DICK RUN. CO N TIN U ED : R e p resen ta tiv e  R ich a rd  G e p ­
h a rd t m a a ; g rea t h a y  in  Iow a d en o u n c in g  n a s ty  fo re ig n ers  
fo r keep ing  o u t A m erican  goods, especially  A m eric an  farm  
goods. For exam ple , he sa id  in C ed ar R ap id r th e  w eek  b e ­
fo re  th e  Iowa caucuses: "R ice in  Japan— a s ta p le  o f  th e ir  
d ie t— costs seven  tim es w h a t it does in th e  U n ite d  S ta tes, 
because  th ey  w o n 't  le t a n y  fo re ign  rice in. I t 's  n o t r ig h t. I t 's  
n o t ju st. It's  n o t fa ir ."  Ja p an 's  rice policy is d e p lo ra b le , to  be 
su re . Just as d e p lo ra b le  as A m erica 's  sugar q u o ta s ,  w h ich  
k eep  o u t fo re ign  su g a r  in  o rd er to  p ro tec t th e  w e a lth  o f  a 
t in y  g ro u p  o f d o m e s tic  sugar grow ers. M ic h ae l W ines 
n o te s  in  th e  Los Angeles Times th a t G ep h ard t v o te d  tw ice  in 
th e  p js t  few  years to  re ta in  th e  sugar p rogram . B ecause o f  
th is  po licy , sugar co s ts  m ore  th a n  th ree tim es  as  m uch  in  
th e  U nited  S ta tes as  it d o es on th e  w orld m a rk e t. G e p h a rd t 
say s th e  d iffe ren ce  is th a t Japan bans fo re ign  rice  c o m ­
p le te ly , w h ile  w e m ere ly  restric t im ported  su g a r  th ro u g h  
q u o ta s . T h is  is o f  li t t le  com fo rt to  n a tions such  as  th e  P h il­
ip p in es— n atio n s  w e  arc  ra th e r  an x io u s to  h e lp — th a t  find  
o u r  m arket b locked . " W e 'v e  had a devil of a tim e  k eep in g  
o u r  sugar peop le in  b u s in e ss ,"  G ep h a rd t to ld  W in e s , e x ­
p la in in g  h is  voles. S ure , an d  th e  reason  has n o th in g  to  do
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Law/judiciary

Police, NR A Brace fo r  Rematch on Gim Control
Emboldened l>v a last-m inute • 

comeback in (be. 09th Congress and 
fortified with new-found experience, 
organization and unity, law enforce­
m ent groups arc digging in to defend 
the nation's gun control laws against 
n e w  attacks from the redoubtable N a­
tional Rifle Association (NRA).

In the 99th Congress, the NRA 
caught the police off duty and forced 
S enate passage of a bill th a t would 
have significantly- rolled back the 
landm ark 1968 gun control law.

But when the measure went *o 
th e  House, the police groups, bol­
s tered  by Handgun Control Inc., a gun 
control lobby, entered the fray and 
kep t the NRA in check during the last 
weeks of legislative skirmishing.

The law officers emerged with 
two notable come-from-behind vic­
tories. The final version of the gun bill " 
(P L  99-308) barred the sale of new * 
m achine guns and maintained the ban 
on the interstate sale of handguns: * 
(1986 Weekly Report p.. 103-1)

Now the .NRA is 'tak ing  aim at 
these issues and new fights are loom ­
ing. The police'are determ ined not to 
m ake the same mistakes again, and 
the ir year-old organization, the Law 
Enforcem ent Steering Committee, is 
preparing to hold the line.

But with memories of last year's • 
b itte r  fight siill-linj’ering, the NRA's' 
top  legislative strategists want to keep 
the din of battle a t a  manageable .level 
th is  time around.

"There has been a tendency to  
sensationalize these issues, to put 
headlines out there that bear little 
relationship to what the real situation 
is on a specific issue," says Wayne 
L al’ierre, the director of the NRA's 
Institu te  for Legislative Action and 
the man Who ran the 1985-80 gun 
campaign. ♦ ' '

"W e are going to  be doing every­
th ing we can to urge people to  look 
behind the sensational headline and 
focus on the real situation."

■Joints .j B jkcr, the.NRA's direc­
tor of governmental affairs, echoes 
L al'ie rre 's views, and. referring to the 
police groups,- odds, "1 don't think

— fly .Vndme Cokpdas

N R i\ Wants to Lift 
B an on M achine Guns

(the gun  control fight) helped either of 
us."

"A  lot of their members are our 
m em bers as well We should try to 
m inim ize our differences."

T h e  NRA has designated Rep. 
L arry  E. Cr; ig, R-fdaho, to meet with 
those polic.- who are NRA members 
and  w ho .upported thp organization 
last year, in an effort to devise a plan 
for reconciling differences with the 
law enforcem ent groups.

thing the gun lobby springs," says Hu 
bert W illiams, p resid en t of the Polio 
Foundation, * a research group ir 
W ashington. D.C., th a t  is representei 
on the 12-member S teering Commit 
lee.

Detroit police officer Robert 1 
Scully, president of the 90,000-mem 
ber N ational Association of Police 
Organizations, th inks of the commit 
tee. which m eets regularly in Wash 
ington, as "preventive m edicine."

“ I hope we d o n 't have continued 
confrontation w ith  the NRA," he says 
"B u t whatever pops up  on a national 
level, we will be p repared ."

T he police m essage to the gun 
groups is, "D on’t  even th ink  of trying

“We regre t that we have to
opera te  in  this fashion We
th in k  it is unfair that we have  

to compete w ith other  
interest groups.”
—C ornelius J. B ehan , 

» Baltim ore police c h ie f

B u t Richard Boyd, president or 
the F ra te rn a l O rder of Police (FOP), 
is d o u b tfu l o f rapprochem ent. “We're 
not disposed to m end those fences un ­
less th e  NRA significantly changes its 
views." say’s  Boyd, whose organization 
rep resen ts  193,000 police officers,

Baltic Preparation* '
A lthough the police groups say 

they are not looking for a fight, they 
are p reparing  for the worst, a testa­
m ent to  the  gun lobby's political 
m ight. In the 1986 campaigns, for ex­
am ple. Federal Election Commission 
figures show  the NRA spent more 
thai? 31.7 million to  help its congres­
sional candidates. *

We are definitely.ready for any­

to  sneak som ething p ast us," says 
M artha Plotkin, associate director of 
th e  Police Executive Research Forum 
(PER F), a  group providing research 
and  technical su p p o rt to  local police 
organizations.

Baltimore police C hief Cornelius 
J .  Behan, presidenC of P E R F , says the 
law enforcem ent com m unity was 
forced into an ac tiv ist role. “ We regret 
th a t  we have to opera te  in this fash­
ion," he says. "W e see ourselves as an 
a rm  of governm ent. We th ink  It is u n ­
fair that we have to com pete with 
o ther interest groups." B ut until the 
police organized. Behan says, "we 
were not heard or listened to .”

The police groups are now a for­
midable force, but gun lobbyists Con­



la w /J u d ic ia r y  • 7

te n d  the Steering Com m ittee dues nut 
re p re se n t the views of mo>i policemen.

" I  st i ll  t h i n k  t h o s e  o r ga niz at ion s  
a r e n ’t r e p r e s e n t a t i v e  o f  t he  feel ings of  
t h e  t a n k  a n d  l i le," s a y s  t h e  N R A ’s 
B a k e r .

C om m ents like th a t anger police 
leaders, particularly Scully, who won 
re-election  to  his police group post in 
D ecem ber. "T he leadership of. the 
NKA are nol sworn police officers, and 
th e y  are not elected to  those, positions 
by police officers," he says

T h e  police leaders say they have 
learned  to play politics, and a major 
lesson, according to Boyd, is that 
m em bers of Congress must be told 
th e y  "will be held accountable at 
ho m e" for their votes on law enforce­
m e n t issues.

T h e  police groups are encouraged 
by the  Democratic takeover of the 
S enate . W hile many Democrats sup­
p o rt the  gun groups, the police are 
nonetheless optim istic about having 
m ore sym pathetic ears a t the Senate 
Ju d ic ia ry  Com mittee, which would be 
the  sta rling  point for must legislation.

C hairm an Joseph R. Biden Jr., D- 
Del., said in an interview he will op­
pose efforts to elim inate the machine 
gun ban.

New Definitions, New Allies 
T h e  gun fig h t'las t year also cre­

a te d  a new law enforcem ent Ikmus- 
te s : and brought about a partial re­
alignm en t of political forces.

In the past, police groups gener­
ally  supported  m em bers who were 
“ tc -g h  on crim e," favoring, among 
o th e r  things, preventive detention and 
th e  d e^ th  penalty. •

B u t while those issues remain im­
p o r ta n t to the police, the gun control 
b a ttle  em phasized the significance of 
tw o o ther elements — police safety 
an d  th e  ability of law officers to pro­
tec t the  public. The law enforcement 
groups opposed the gun control bill 
because they fell it would create prob­
lem s fur the police in protecting them ­
selves and in fighting crime, and they 
ju d g ed  members on th a t basis.

. T h is  change in etnphasis was re­
flected  in the "congressman of the 
y e a r"  award Scully’s organization gave 
to  Sen. Howard Si. M etzenbaum. D- 
O hio , in December

M etzenbaum . one of the Senate’s 
m ost liberal members and hardly a 
conventional "law and order" man. 
was instrum ental in crafting pro-po- 
lice am endm ents tu the Senate version 
of th e  gun control bill and in pro tect­
ing law enforcement provisions in the

P A G E  1 5 -t-Jan . 24. 1987 * * "

House bill th a t eventually came back 
to the S en a te  for approval

T h e  A g e n d a
T h e .NRA and  its allies, Gun 

Owners o f America and the Citizens’ 
C om m ittee for the Right to  Keep and 
Bear Arm s, will probably set the in i­
tial firearm s agenda for the 100th 
Congress.- T h e  police groups are still 
sorting ou t the ir priorities, spokesm en 
say. ’ ■ ’ ' -

A lm ost before the ink was dry bn 
last year's  gun law, gun groups said 
they w anted to repeal the ban on new' 
m achine gun  sales.

T h a t section was a last-m inute 
addition  on the House floor tha t 
barred all fu ture sales and possession 
of m achine guns by private citizens. It 
did not affect existing machine guns.
- T h e  am endm ent was adopted by 

voice vote, and was later accepted by

'th e  S enate w ithout change.
“ T he whole machine gun issue 

doesn’t bear a lot of relationship to  
reality ." says the NRA’s LaPierre. He 
contends th a t there is no record of a 
lawfully owned machine gun ever hav ­
ing been used in a crime.

"H ow  m any do we have to have 
killed before we have to  have a ban on 
it?" re to rts  FO P’s Boyd. " Is  it one or 
10,000 a year? Why can’t we have 
some, preventive m easures?"

T h e  gun lobbyists are nol o p ­
tim istic th a t anything will be done 
soon.

"Philosophically, i t ’s something I 
desire, but I think it is going to be 
hard in th e  100th Congress." says 
John  M. S nyder, public affairs direc­
tor for the Citizens’ Com mittee.

And Lawrence D. P ra tt, executive 
director of G un Owners, concedes. " I t 
looks d ifficu lt."

c —. ««, o. —..

Handgun Fight Less Predictable
The gun groups are more optim is 

tic about repealing the ban on the in 
te rsiate  sale o f handguns. When the 
gun bill passed the Senate in 1985. it 
included provisions lifting the h a n d ­
gun ban. B ut tha t was before the p o ­
lice got involved in the fight.
. .W hen gun legislation, started- 
moving through the "House; the law 
officers organized and pressed hard to  
keep the handgun ban. • •

An am endm ent hy William J. 
Hughes, D -N .J., restoring the ban p re ­
vailed 23.1-18-1. T he Senate accepted 
tha t provision, even though it had 
killed a sim ilar proposal in 1985, 69- 
2G. f/98.5 Almannc p. 228)

Now the police are ready for a 
rem atch on handguns.

" Ju st in the city  of Detroit last 
year we had five police officers killed 
in t. -  line o f  du ty  — one was from a

shotgun, the  olherTotir by handguns." 
says Scully. - ■

And Bovd argues, that allowing 
unrestricted  in te rstate  sales of h an d ­
guns would make it "alm ost impossi­
ble for us to keep a hand on the sale 
and exchange" of the weapons. "W e 
can’t even do it in state now.”

If the gun owners want the ban 
lifted. Boyd adds, "they 'll have to give 
us so m e th in g ... .  We'd offer them in 
return  som ething like a 30-day waiting 
period." • ‘ '

Ofher Firearms Issues
A uniform waiting period between 

the purchase and receipt of a handgun 
is high on the agenda of Handgun C on­
trol. but it is anathem a to the NRA.

M etzenbaum  and Rep, Edward F 
Feighan, D-Ohiu, are expected to in ­
troduce waiting-period legislation 
early in February.

“A  lo t of [police group] m em ­
bers a re  our m em bers a s well.

We should tr y  to 
m in im ize  our differences

—J a m es  J. B a k er ,:  
N ation a l R ifle  A sso c ia tio n
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While Ihc I'JiiS law and the revi­
sions l.i<t w ar include provision* dial 
lu r  certain  people, such as convicted 
felons and dr up addicts, from purchas­
ing puns, there is no way salesmen can 
validate  an applicant's qualifications. ■ 

Proponents of a waiting period 
con tend  it would give the police a 
chance to check die credentials o f  pur 
chasers.

A gun hill that emerged from the 
S en a te  Judiciary Com m ittee in 1982 
included a 1 -1 -day waiting period, but 
the measure never reached the floor. 
( I9 S 2  A lm anac p. -115)

G un groups oppose the waiting 
period, claiming it is an unnecessary 
inconvenience and am ounts to assum ­
ing a potential buyer is guilty until 
proved innocent.

O ther firearms issues likely to 
em erge in this Congress include:

•  A m m unition . B a n . Rep. Mario 
Biaggi, D-N.Y., introduced a bill (HR 
538) Ja n . 8 to roll back provisions in 
the 1956 law that lifted licensing and 
record-keeping requirem ents on the 
in te rs ta te  shipm ent of ammunition.

Biaggi’s bill would ban in-slate 
sh ipm en ts except by federally licensed 
dealers, manufacturers, exporters and 
im porters, and collectors shipping to 
one another.

G un Owners of America seized 
upon t.he changes in the I9S6 law ,. 
sending out mailings to  members of­
fering them special over-the-phone 
deals on ammunition.

Biaggi says the problem with 
m ail o rd er am m unition is th a t there 
is no way to make sure it is not being 
sold to  people who are prohibited by 
law from  buying it. For example, no 
one u n d e r .18 is perm itted to buy am ­
m un ition  for rifles or shotguns, and 
no one under 21 can buy am m unition 
for handguns . '

P ra t t  contends the bill is an ti­
consum er, but a Biaggi spokesman 
calls th a t  “absurd.”

"W e fully support the rights of 
citizens to own and use firearms," he 
says. "W e're looking for reasonable 
c o n tro ls .. . .  We’re looking to help the 
la w  enforcem ent community.”

•  B u l le t  B an . Sen. Daniel Patrick 
M ovnihan. D-N.Y., has introduced a 
bill <S 25) to ban the production of .25 
and 32 caliber bullets. Moynihan says 
a survey of shootings involving New 
York C ity  police from 1975-85 showed 
tha t 25 percent of the bullets used 
were 25 or 32 caliber.

G un groups flatly oppose the bill, 
and even vmic gun control advocates, 
while praising Moynihan's effort.

th in k  it m a y  n o t he  e ffe c tiv e  b ecau se  
it w o u ld  p r o m p t  a sh if t to  g u n s  u sin g  
d i f f e r e n t  b u lle ts .

•  [M astic  G u n s . Rep. Robert J. 
M razek, D-N-Y., is planning to in tro ­
duce a bill th a t would impose a "flexi­
ble ban" on plastic guns. Th« bill 
would ban the domestic m anufacture 
or im portation of gpy firearm the'sec- 
relary of the T reasury  determ ines can­
not be detected by security devices. .

Battles in Local Jurisdictions
In addition  to its work on Capitol 

Hill, the NRA expects to be involved 
in several legislative battles on the 
s ta te  level. L ast year, according to Ted 
Latianzio. head of the NRA's S tale 
and Local Affairs Division, the NRA 
donated  more than S750.000 to sta te  
and local candidates. Laltanzio says 
83 percent of the NRA -supported can ­
d ida tes were elected.

A key item  on the NRA’s agenda 
is pushing "p re-em ption" legislation 
th a t would prevent cities and counties 
from enacting gun control laws more

stringent than statew iae laws.
Laltanzio says legislation will be 

introduced on behalf of the NRA in 16 
stales, with highly visible fights ex 
peeled in M ichigan and Florida.

The NRA w j|| be up agair.st law 
enforcem ent groups in this arena as 
well. Spokesmen say the police groups 
will organize 16'.d e fe a t-  the p re ­
em ption sta tu tes.

, D etroit ;oflicer Scully, who 
worked to stop a s ta tu te  in Michigan 
last year, says, "W e don’t want to lake 
local control away from city or county 
governm ents. T h a t’s a ploy by the 
NRA th a t cuts down on the individual 
police ch iefs  [ability to do] his job."

Another legislative push — one 
th a t w on't p u t the NRA a t odds with 
the police — is a “ hu n te r-h arassm en f' 
proposal. Bills will be introduced in 13 
sta te s  to create s tiff  civil penalties for 
people whv try  to  interfere with lawful 
hunting. Laltanzio says it is aimed at 
anim al rights groups that have p u b ­
lished a " 21-point pam phlet on how to 
stop  a lawful h un t.” I

Hastings R esponds to Charges

Federal D istrict Judge Alcee L. Hastings of Florida has filed a tvo- 
p rongtd  response to im peachm ent charges, stemming from his acquittal in 
1983 on bribery charges.

H astings, who is black, denounced the disciplinary procedure being 
used against him, saying it was “ infected by a form of racism " and had mere 
in com mon with a Moscow political trial than an American judicial proceed­
ing. He claim ed th a t the entire investigation and the underlying.bribery 
prosecution were biased and were "conducted in a m anner . . .  to provide 

•ju st cause for outrage as well as alarm .” —  •* '
T he 11th  U.S. Circuit Court of Appeals, which-includes Florida, began 

investigating Hastings shortly  afte r his acquittal. A special 11th Circuit 
investigative com m ittee recom m ended th a t Hastings be removed from of­
fice, on the grounds that he had fabricated his defense and should have 
been convicted. T he 11th -Circuit accepted those findings and forw arded’ 
them  to the Judicial Conference, which gave Hastings a chance to respond. 
(1986 Weelrfy Report p  2280)

On Jan . 16 he petitioned the House and Senate to term inate the 
judicial investigation and to  repeal or am end the 1980 judicial discipline law 
(P L  3P -158) tha t is the basis for the probe.

T he Judicial Conference is scheduled to m eet in M arch and could 
decide then whether to end the investigation or to  forward the impeach­
m en t recom m endation to Congress.

H astings’ Senate petition was quickly referred to  the J u d i i :*..y. Com­
m ittee, but as of Jan . 22, his Huuse petition was still a t the Speaker's office.

Rep. Robert W. K astenm eier, DAVis., who helped d raft the I9S0 
discipline law, said in an interview Jan. 21 tha t it was unclear what 
Congress would do with the  H astings petition. K astenm eier said he be­
lieved tha t the Judicial Conference should be allowed to  proceed and either 
forward an im peachm ent recom m endation to Congress or d rop the m atter 

K astenm eier added, however, th a t he bad intended to  take another 
look a t the judicial oiscipline law in the 100th Congress, even before 
H astings suggested that.
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NRA fails to resurrect its right-to-bear-arms measure
By Dennis J .  McGrath 
SufTWriicf

Gun proponents failed Wednesday in 
what might be their last attempt to 
breathe life into the righl-to-bear- 
arms amendment to the Minnesota 
Constitution.

Although the gun proposal coutd be 
attached to another bill, that appears 
unlikely. The National Rifle Associa­
tion (N RA ) efTon has been defeated 
in the Senate, and the best procedural 
avenue was closed to it yesterday in 
the House. .

" I guess Tony Boura wins," said Sen. 
Dorian Chmielewski, DfX-Sturgeon 
Lake, referring to the Minneapolis 
police chief who has symbolized op­
position to the NRA.

With yesterday’s defeat in the House 
Rules Committee, the NRA. which 
brimmed with confidence at the start 
of the 1988 Legislature, likely will 
leave St. Paul bruised and battered, 
us lobbying effort in shambles.

It would be a rare defeat for the 
powerful gun lobhy, — and one that 
in many ways it brought on itself.

Botched effort may be sign of group’s waning strength

Because of strategic errors, the NRA 
was forced to retreat from debating 
the merits of the bill to defending its 
integrity and morality. One N RA of­
ficial was accused of lying to legisla­
tors. and another prominent gun lob­
byist was charged with soliciting un­
dercover policewomen posing as 
prostitutes.

The bill's apparent demise and the 
surprising victory by NRA oppo­
nents raise questions about how 
much remains of the gun group's 
once formidable political strength.

“ Their effectiveness went down a few 
notches." said House Speaker Robert 
Vanasek, DFL-New Prague. “ It 
doesn't mean they're not going to 
continue to have influence in future 
years, but it shows they're not invin­

cible."

Some gun opponents sec this defeat 
as evidence of the gun lobby's fall 
from power, locally and nationally. 
Bou2a and other anli-NRA activists 
say the’ NRA has alienated support­
ers by taking extremist positions on 
reasonable gun-regulation legislation.

“ I think people are beginning to see 
the blood . . .  where the N RA is con­
cerned," Bouza said. "Their support 
is eroding as people are coming to 
their senses."

But local NRA supporters say that 
the gun group's lobbying problems 
should not cause stale politicians to 
underestimate the interest and voting 
power of sportsmen and gun owners 
in Minnesota elections.

"The leadership of the NRA has tak­
en a lot of stands a lot of us don't 
su ppo rt," said Kcp. Robert 
Neucnschwandcr, DFL-lnicrnaiional 
Falls, sponsor of the gun amendment 
in the House. "But nobody in rural 
Minnesota is adamantly saying peo­

ple should not have the right to keep 
and bear arms.”  ,

Neucnschwandcr said he would con­
tinue to work in the final days of the 
legislative session to persuade Vana- 
sck, who voted against the gun lobby 
yesterday, to change his mind and 
move the issue to the House floor.

NRA supporters say they were vic­
tims of lies by opponents, and that 
their cfTorts were thwarted by a key 
committee stacked with Twin Cities 
legislators who are cool to gun own­
ers’ rights.

Yesterday’s vote was in the House 
Rules Commi. ec, where pro-gun 
lawmakers at. mpted to move the 
bill to the House floor, where it likely 
would be approved. But the move by 
House Minority Leader William 
(Bill) Schrcibcr, IR-Brooklyn Park, 
fell short by one vote, when the 
Rules Committee voted 11-10 in fa­
vor of Duluth Rep. Willard Mungcr’s 
motion to table Schreibcr’s motion 
until the Senate acted on the gun bill. 
The Senate Judiciary Committee has

defeated the bill.

“ Thai's t(ic ballgame," said Norm 
Jensvold. vice president of the Com­
mittee for Effective Crime Control, 
an NRA.affiliate. “ I would say the 
bill is done for this year."

The bill’s apparent failure is curious 
because it seemed at one point to be 
well on its way to the governor's 
desk. After the bill survived its first 
and most difficult test in the Senate 
Judiciary Committee, NRA officials 
were gleeful, even though the com­
mittee approved its own compromise 
version, not the NRA proposal.

Jensvold acknowledges that the gun 
lobby should have clearly staled then 
that the committee’s language was 
unacceptable, instead of expressing 
lenative approval for the thrust of 
the compromise. When an NRA offi­
cial subsequently told a House com­
mittee to reject the Senate version 
and restore the N RA’s original lan­
guage. opponents quickly tagged the 
gun lobby as liars. Although NRA 
officials denied the accusation, they

have been unable to shake it. “ The 
issue turned into the NRA rather 
than the right-to-bear-arms bill,”  
Jensvold said.

The alleged deception also gave sev­
eral lawmakers an excuse to vote 
against the N RA and defeat the bib 
when it was reconsidered in the Sen­
ate committee. And that gave oppo­
nents in the House the chance to sit 
on it.

Then Jensvold himself became part 
of the issue, when he was charged in 
February with soliciting undercover 
St. Paul policewomen posing as pros­
titutes. He denies the charge, and gun 
proponents say Jensvold was framed 
to undermine the gun lobby.

According to the police report on the 
incident, the policewomen said Jens­
vold told them that an important 
D FL legislator would be joining the 
three of them. The legislator, whose 
suppon for the bill was critical, never 
showed up, and he denies being in St. 
Paul the night of the incident. Since 
then, that legislator has provided no 
help in advancing the bill.

Gun proponents vow to be back next
year.



Anchorage Police Department Employees Assoc.

539 AnchpfAoe.’AlasKa

May 3, 1988

Honorable John Sund 
Chairman, House Judiciary Committee 
Room 12C 
Capitol EJldg.
Juneau, AK. 99811

Dear Representative Sund and Judiciary Committee Members,

We are writing to re-state our strongest opposition to Senate 
Joint Resolution 15 that 1s now before you. We fa ll to see the 
need for such ammendlng of the State Constitution.

We feel the existing language in the current constitution allows 
for controls on dangerous and Illegal weapons and provides the • 
necessary controls on use of firearms by those who are Inelig ible.

We find the existing 'laws to be reasonable and necessary. By 
considering and 'changing the cnnctit'utloh wording, the legislative 
intent can be loosely and brcad’y interpreted to allow further 
breeching of public safety.

The recent and tragic death uf.an Anchorage woman indicates a 
.need.’for some restrictions in-firearms rights in comparison to “

.• . opening up, the system to make 1t-looser'.-The firearm 'used 1 q her 
death was purchased the day of the offense,' only 90 minutes before 
the attack. :

We expect that changing the constitution to reflect the issue 
of individual right versus the collective right will open up 
pandora's box. We fee! the pr*<;i»nt law it not brokan co it  doo 
not need reoair.

Sincerely, ‘

uregory C. Hansen 
Chairman
Legis1:t1ve Affairs Committee



N a t i o n a l  R i f l e  A s s o c i a t i o n  o f .A m e r i c a

IN S T IT U T E  F O R  L E G IS L A T IV E  ACTION 

556 C a p it o l  M a l l . S u it e  456 
S a c r a m e n t o , CA 96814 

(916) 440-2465

April 6. 1988

Representative John Sund 
State Capitol, Room 122 
Pouch V
Juneau, AK 99811

' . I O '

Dear Representative Sund:
Thank you again for taking the time to meet with us last week regarding SJR 15, 
the^Consti^Jtional Amendment for the right to keep and bear arms.
You agreed tihat our language would not change the current statutes regarding 
ownership and possession of firearms by felons but you did express concern 
.regardjpgcither reasonable regulations which might be invalidated (i.e., 
concealed carrying, possession by intoxicated persons).
I have included, for convenient reference, a copy of the analysis given to you 
last week along with the constitutional-language from each state from which a 
court case is cited. You will note that regardless.of the specific language 
contained in the individual state!s'constitution,' courts regularly and routinely 
rule that the right to bear arms is subject to reasonable regulation.
Representative Gruenberg offered alternative language to that which passed out 
of the State Affairs Committee. His proposed language is shorter and more 
concise than the current version of SJR 15, attributes-which the National Rifle 
Association certainly agrees are desirable .in constitutional language'.. 
Representative Gruenberg's proposal, which the NRA supports and has giv'en to the 
Alaska Peace Officers Association'for comment, reads as follows:

"The right of the people to keep and bear arms for lawful purposes shall y-—  
not be infringed by the state or any political subdivision thereof." /

Your support for this alternate language would be greatly appreciated by the , 
National Rifle Association and all law-abiding gun owners in Alaska. As we /  
discussed, a hearing date some time during the week of April 18 would be 
desirable. Please have your staff contact me when a date has been selected.

incr*rely.

Jrian JudJ 
State Liaison
BJ:bsw

Enclosure

/\ 1LU
V — ■



JAN 26 few
Governor's Criminal Justice Working Group

January. 14, 1988

The Honorable'Fran Ulmer •* '
Chair, State Affairs Committee 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811 
Dear Representative Ulmer:

As you may be aware, the Governor has appointed the 
undersigned.representatives of various state and local agencies 
to an ad hoc working group on criminal justice. The members of 
the group meet together on a regular basis to consider, and occa­
sionally to comment upon, issues that could affect the fair and 
efficient administration of criminal justice in Alaska.

At e end of the last session, the Senate adopted CS 
for Senate Joi Resolution 15 (Judiciary), which proposes an 
amendment to the Constitution of the State of Alaska. We under­
stand that CS SJR 15 (Jud) has been referred to the House State 
Affairs. Commit :ee for consideration. We are. writing as a body to 
strongly urge you and your "fellow representatives to. amend the 
language of .the present .resolution- to clearly preserve the 
present power tc *easonably regulate the possession and use of 
arms.

If passed by. L.ie legislature, CS SJR 15 (Jud) would 
place a proposed constitutional amendment before -the voters- at 
the next ..general, election.. ..The‘.resolution contains an amendment 
to art. I, sec. 19 of the•state constitution, relating to a citi­
zen’s right to keep and bear a r m s A s  presently- drafted, SJR 15 
would make the*following changes in the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The (A 
WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF X T R E E  
STATE, THE] right of the people to keep and bear arms shall; not 
be infringed. . •• • .' > - .

The stated purpose of the proposed amendment is' to 
establish that the right to keep and bear arms under the state 
constitution is an individual right, rather than a collective 
one.: We are concerned that, the present language, if adopted by 
the voters at the next election', might allow later constitutional 
challenge to some existing state statutes. Present law, for 
example, prohibits a convicted felon from possessing a conceal- 
able firearm,- prohibits possession of certain weapons such as 
bombs, hand grenades, silencers , and s,awed-off .. shotguns,
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prohibits possession of a firearm while intoxicated, . the dis­
charge of a firearm from, on, or across a highway, the Carrying 
of a concealed weapon, possession of a loaded firearm on licensed . 
premises, or possession of a firearm by a minor without parental 
consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety func­
tion by restricting the possession of especially dangerous
weapons or weapons carried in an especially dangerous manner or 
place. If the legislature' does not intend that the proposed 
amendment of art. I, sec. 19 would render these statutes unen­
forceable, nor foreclose a future legislature from adopting' 
similar provisions (prohibiting possession of loade'd firearms in 
a church or on school grounds, for example), then the legisla­
ture's intent to continue to allow reasonable regulation by law 
should be made clear.

We suggest the addition of language such as: "The
right of the people to keep and bear arms shall not be infringed, 
except that the state or a political subdivision of the state may 
regulate the manner in. which arms may be borne, carried, or . 
used." or " ... .except that the manner of keeping and bearing arms
may be regulated b y  law." ; ■:*. r_’T* ' • • " ~  ■ . ■ . .. .

Section 2 of CS SJR 15 (Jud) contains a statement of
"legislative intent" indicating that the constitutional amend­
ment, if adopted, "should not be construed to preclude the regu­
lation of the manner in which arms may be borne., carried, or 
used." We are concerned, ; however, -that this statement of-legisr- 
lative intent will not be effective-to preserve the present power- 
to reasonably regulate the possession and use. of weapons.

As a general rule, a statute or constitutional provi­
sion will be interpreted according to the plain meaning of the 
language on its face. If the intent behind the adoption of the
amendment were to later become an issue, it is the intent of the
voters who adopted the measure, rather than the intent of the
legislators who drafted it', that will be relevant. Although the
resolution directs the Legislative Affairs Agency to consider the 
statement contained in section 2 when preparing its neutral sum­
mary for the election pamphlet, the intent language will not 
appear on the ballot itself, and may well not be contained verba - 
tim in ’ the election pamphlet. See art. XIII, sec. 1 of tb z  
Alaska Constitution and AS 15.58.010.

Principles of both common sense and responsible drafts­
manship dictate that a well-drafted statute or constitutional 
provision should reduce . • the need for disputes about
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interpretation.. Statements of "legislative intent" are. not an 
adequate substitute for clear, unambiguous language in the pro­
posed constitutional amendment, A more precisely drafted amend­
ment would minimize the possibility that, should the proposed 
constitutional amendment be adopted, a criminal defendant would 
later be able to argue that a criminal weapons misconduct statute 
is unconstitutional because it violates his right to keep and 
bear arms under art. I, sec. 19 of the state constitution.

We urge you to amend CS SJR 15 (Jud) to address the 
concerns discussed above.

Sincerely yours,

Grace Berg vSchaible 
Attorney General

thur Snowden 
/Administrative. Director 

/  Alaska Court.System

Arthur English 
Commissioner . . .
Department of Public Safety

Dana Fabe 
Public-Defender

l ^ y r a ^ M u n s o n  
Commissioner 
Department of Health & 
Social Services

Susan Humphrey-Barnettx^_j 
Commissioner
Department of Corrections

President
Alaska Association of Chiefs 
of Police

Bran: t-TcGee 
Public Advocate
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Harold H. Brown 
Executive Director 
Alaska Judicial Council

cc- All members of the House State Affairs Committee 
John Sund, Chair, House Judiciary Committee

Consultant on Criminal 
Justice Planning



DEPAKTM ENT OF LAW

OFFICE OF THE ATTORNEY GENERAL  

May 8, 1986

BUI Sheffield, Governor

POUCH K  -  STA TE CAPITOL 
JUNEAU, ALASKA 99811 
PHONE: 19071465-3600

The Honorable M.' Mike Miller 
Alaska State Legislature 
P.O. Box V
Juneau, Alaska 99811 
Dear Representative Miller:

You have, asked this office to comment upon the effect 
of "legislative intent" language currently contained in a
resolution now under consideration by the House Judiciary 
Committee: CS SJR 39 (Jud) am. This resolution, if passed,
would place a proposed constitutional amendment before the
voters at the next general election. The resolution contains 
an amendment to art. I, sec. 19 of the state constitution,
relating to a citizen's right to keep and bear arms. The
stated purpose of the proposed amendment is to establish that
the right to keep and bear arms under the state constitution is 
an individual right, rather than a collective one.

The proposed, constitutional amendment now states that 
a citizen's rigbt to keep and bear" arms "shill'not- be infringed 
by the state or by a borough or city of the state." During
consideration of CS SJR 39 (Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the 
phrase "except that the manner of keeping and bearing arms may. 
be regulated.by law."- This, proposed amendment was. rejected by 
• the Senate on a vote of .16 to 2..-- See Senate Journal,-March; 26, 
1986, at pp. 2166-2167..' The Judiciary’ Committee version of. the 
resolution, adopted with amendment by the Senate, contains a 
section entitled "legislative intent." Section 2 of CS SJR 39 
(Jud) am now provides, in part, that the proposed constitu­
tional amendment "should not be construed to preclude the 
regulation of the manner in which arms may be borne, carried, 
or used."

We are . concerned that the language presently 
contained in CS SJR 39 (Jud) am might allow later constitu­
tional challenge to some existing state statutes. Present law, 
for example, prohibits a- convicted felon from possessing a 
concealable firearm, prohibits possession cf certain weapons 
such as bombs, hand grenades, silencers, and sawed-off shot 
guns, prohibits possession of a firearm while intoxicated, the 
discharge of a firearm from, on, or across a highway, the 
carrying of a concealed weapon, possession of a loaded firearm
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on licensed premises, or possession of a firearm by a minor 
without parental consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety 
function by restricting the possession of especially dangerous 
weapons or weapons carried in an especially dangerous manner or 
place. If the legislature does not intend that the proposed 
amendment of art. I, sec. 19 would render these statutes 
unenforceable, nor foreclose a future legislature from adopting 
similar provisions (prohibiting possession of loaded firearms 
in a church or on school grounds, for example) , then the 
legislature's intent to continue to allow reasonable regulation 
by law should be made clear.

It may be that the Senate, in rejecting the amendment 
proposed by Senator Fischer but adopting section 2 of CS SJR 39 
(Jud) am, believed that it was not necessary to explicitly 
state in the proposed constitutional provision that regulation 
of firearms by law is allowed, as this point is included in 
their "legislative intent" language. As a general rule, 
however, a measure will be enforced according to the plain 
meaning of the language on its face. 2A C. Sands, Sutherland 
Statutory Construction § 45.02 at 4 (4th ed. 1984); Wilson r. 
Municipality of Anchorage, 669 P.2d 569, 571 (Alaska 1983). It. 
is a "fundamental principle of statutory interpretation ... 
that a statute means' what its language reasonably conveys to' 
others..." North Slope Borough v. Sohio Petroleum Corp., 585 
P.2d 534, 540 (Alaska 1978); South Central Health Planning v. 
Commissioner, Dept, of Administration, 628 P.2d 551, 553
(Alaska 1981). 1/

While the courts .in Alaska may consider a- measure's 
legislative history to the extent it may assist the court in 
correctly interpreting the measure, a legislative committee 
report or formal statement of legislative intent may not be 
used to give the statute a meaning not fairly contained within 
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast 
Freight, 336 U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);
North Slope Borough, 585 P.2d at 540.

1J  Although general rules of legal interpretation are most 
often expressed in the context of statutory interpretation, the 
same rules apply to the interpretation of legislative 
resolutions and constitutional amendments. 1A C. Sands, 
Sutherland Statutory Construction § 29.08 at 500 (4th ed. 
1985).
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When a reviewing.' court decides that it must consider 
the legislature's intent in order to construe a provision, .the 
text, of the measure itself, is still considered the .best 
evidence of legislative intent. See 2A C. Sands, Sutherland, 
Statutory Construction § 46.03 at 82 (4th ed. 1984) and the 
cases cited there. Where the terms cf a provision are clear 
and straightforward, the intent of the legislature will be 
based on those terms, even if the apparent intent conflicts 
with a statement of legislative intent or a committee report. 
See Caminetti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37 
S.Ct. 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction § 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Apokedak, 
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative 
intent language contained in the "preamble" to the Limited 
Entry Act, urged the state supreme court not to adopt a literal 
construction of the act. The court refused to adopt the 
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an 
unambiguous statute; nor can it be used to create doubt or 
uncertainty which does not otherwise exist." 680 P.2d at 488, 
n.3. Thus, to the extent that language contained in the
"legislative inrent" section of CS SJR 39 (Jud) am conflicts 
with the plain meaning of the terms of the constitutional 
provision, it is the constitutional language which will 
control. - .

The courts may also consider the history of
legislative action taken on a given measure when determining 
legislative intent. Generally, the rejection of a . proposed 
amendment indicates .that, the legislature did not intend the 
bill to include the provisions embodied in the rejected
amendment. Lapina v. Williams, 232 U.S. 78, 58 L.Ed. 515, .34 
S.Ct. 196 (1914); United States v. Great Northern Railway Co., 
287 U.S. 144, 155 , 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction § 48.04 at 302,
§ 48.18 at 341 (4th ed. 1984). Thus, a reviewing court may 
well conclude that if the legislature had intended to allow the 
continued regulation by law of some aspects of a person's right 
to possess arms it would have adopted the language proposed by 
Senator Fischer during the Senate's consideration of the 
resolution. See, e.g., North Slope Borough, 585 P.2d at 541; 
Wilson, 669 P.2d at 571.

Perhaps the most important consideration here is that 
in the case of a measure (such as this one) which is to be 
decided by a vote of the electorate, descriptive statements 
accompanying the proposition are an important source of



The Honorable M. Mike Miller
Alaska State Legislature

May 8, 1986
Page -4-

guidance for interpretation. 2A C. Sands, Sutherland Statutory 
Construction § 48.04 at 301, § 48.19 at 345 (4th ed. 1984); 
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977) ,. cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIII, sec. 1 of the Alaska Constitution, 
the lieutenant governor is required to prepare a ballot title 
and a summary of the proposed constitutional amendment. The 
election pamphlet prepared pursuant -to AS 15.58.010 must 
contain: 1) the text of the proposed constitutional amendment,
2) the ballot title and summary prepared by the lieutenant 
governor, 3) "a neutral summary" of the proposition prepared by 
the Legislative Affairs Agency, and 4) advocatory statements 
for and against the proposed amendment. AS 15.58.020(6). 
Thus, although the resolution directs the Legislative Affairs 
Agency to "consider" the statement contained in section 2 of CS 
SJR 39 (Jud) am when preparing its neutral summary for the 
ballot, this language will not appear on the ballot, and may 
well not appear in the elections pamphlet. Since, in the final 
instance, a reviewing court will look to the intent in the 
minds of the voters who voted to adopt the constitutional 
amendment, the legislature's statement of its intent when 
placing the measure on the ballot has limited significance. 
Lewis, 559 P.2d at 637‘-638.
• • • One of the main purposes of a constitution is co

limit legislative power. Ordinary acts of the legislature 
(i.e., statutes), whether adopted before or after a given 
constitutional provision, cannot be given effect if the statute 
conflicts with a substantive provision in the constitution. 
Thus, an amendment to the. constitution may expressly, or by 
implication, repeal existing, leoislative • enactments. Rhode 
Island v. Palmer, ‘ 253 U.S.' 350,' 64 L.Ed. 946, 40 S.Ct. 486’.'
(1919); 1A C. Sands, Sutherland Statutory Construction § 23.20 
at 387 (4th ed. 1985) . The possibility that the language 
proposed in SJR 39 could be interpreted as invalidating some 
portions of Alaska's present criminal code is a real one, as 
this has occurred in similar circumstances in other states. 
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94 
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both common sense and responsible : 
draftsmanship dictate that a well-drafted statute or 
constitutional provision should reduce the need for disputes 
about interpretation. 2A C. Sands, Sutherland Statutory 
Construction § 45.02 at 5 (4th ed. 1984). Statements of 
"legislative intent" are not an adequate substitute for clear, 
unambiguous language in the proposed constitutional amendment.
A more precisely drafted amendment would minimize the
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possibility that, should the proposed constitutional amendment 
be adopted, a criminal, defendant would later be able to argue 
that a criminal weapons misconduct statute is unconstitutional 
because it violates his right to keep and bear arms- under 
art. I, sec. 19 of the state constitution. . *• . , . • .

Attorney General
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Right: of a citizen to keep and bear arms 
[CSSJR 39(Judiciary) am).
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Chair, House Judiciary Committee .  __
Richard A. Bradlei 
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/
//

Hayden Kaden has asked that I comment on three issues relat­
ing to this resolution proposing a constitutional amendment.
The amendment proposed under CSSJR 39(Judiciary) am would 
amend art. I, sec. 19 of the Alaska Constitution, "Right to 
Bear Arms"."The resolution contains a statement of "Legisla­
tive' Intent" .V •

It.may be desirable to summarize each to set the stage.for 
the comments that follow.
Section 1 of CSSJR 39 (Judiciary)' am amends as follows;

>  ' ' • . *'
••‘SECTION 19. RIGHT TO KEEP'-AND BEAR ARMS. .'The ’[A WELL

REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A
FREE STATE, THE] right of each citizen of the state
[THE PEOPLE] to keep and bear arms for lawful defense
of self, family, property, and the state and for lawful
hunting, recreation, ana other lawful purposes, shall
not beinfringed bv the state or bv a borough or citv
of the stace. •.

Sec. 2(a) pf CSSJR' 39(Judiciary) am;states legislative 
intent: "the legislature intends oniy that the amendment . •
. . (provide] that the right to keep and bear arms is an 
individual rather than a collective right." And the 
"amendment, if adopted, should not be construed to preclude 
the regulation of the manner in which arms may be borne, 
carried, or used." [It] "should not be used to reoeal or to
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render unconstitutional existing statutes . . .  or existing 
municipal ordinances." '*• . •' • . -. .
I. What is the effect of an expression of legislative 

• intent in a constitutional amendment?
I believe that the courts will give deference to legislative 
intent. There is an existing history of them doing that.
In Alaska Public Employees Ass'n v. State, 525 P.2d 12, 17 - 
18 and in Seward Marine Services, Inc. v. Anderson, 643 P.2d 
493, the Alaska Supreme Court considered the exten-C-.to which 
it would consider evidence of legislative intent apart from 
that stated in the legislation itself. In each case, even 
though it would seem that extraneous evidence is weaker than 
legislative intent stated within the legislation itself, it 
considered the offered evidence carefully.
A statement of legislative intent in the context of a 
constitutional amendment would be entitled to equal weight 
as compared to a statement of legislative intent in 
legislation if everything were equal. Everything is not, 
however, equal. ■ . . .
There is a unique mechanical problem in the case,of a ‘ 
constitutional amendment. In the usual statement of 
legislative-intent, the theory, and the fact is that those 
who vote for the bill have the statement of the legislative 
intent before them (if it is incorporated -into the bill) as 
they vote or, in the case of the governor t-when it is 
reviewed, before signature- or veto; ,\ .*

• V * . V ' V " 4There is a difference here. The voters of the state who' 
actually approve or reject the amendment will /not-have the 
statement of legislative intent before them.. As a matter of 
law, it seems that they will have only section 1 of the * 
resolution before them. sSee art. XIII, sec. 1 of the Alaska 
Constitution: the "lieutenant governor shall prepare a 
ballot title and proposition summarizing each proposed 
amendment, and shall place them on the ballot . . .
In an attempt to address that problem, sec. 2(b) of CSSJR 
39(Judiciary) am directs the Legislative Affairs Agency, as 
it prepares the "neutral summary" under AS 15.58.020, to 
"consider" the statement of legislative intent.’ It is 
presumably only through the neutral summary published in the 
voter's pamphlet that a voter may become .aware of sec. 2(a) 
of the resolution.
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I am sacisfied that che Agency, when it considers CSSJR 
39 (Judiciary) am, wi.lL prepare a neutral summary..- The law 
requires ho less. .""Some-ot“the problems that the Agency may 
Have in the preparation o ' the.summary are suggested below.
The general rule is that the legislative intent will be 
considered only after the substantive language has itself 
been considered and then only if the court is unable to 

— determine what the legislature intended from the substantive 
language. The corollary of the rule is that the legislative 
intent will not be considered if the substantive language is 
clear or to the extent that the legislative intent contra­
dicts, in some fashion, the substantive language. *
It is these points that present the .problem for legislative 
intent.

* v  —

Sec. ?(a) states that the legislature intends that the 
"right to keep and bear arms" be "an individual right r-ather 
'-than'a collective right." Consistently with that, the 
amendment deletes the reference to the "well-regulated 
militia being necessary to the security of a free state".
The .very substantial problem is that, the language added' in 
provides that the purpose of the right to bear arms-is "for- 
lawful defense of self, family, property, and the state". 
[Emphasis added.) It seems clear that the focus of the 
amendment is broadened; individual purposes for the right 
are affirmed. But the amendment also states a collective 
purpose: the "defense of . . . the state". To the extent 
that the'"legislative purpose" seems inconsistent the sub­
stantive language of the amendment itse'lf, the court must 
disregard the legislative purpose.
I assume that the legislative purpose of the amendment "not 
[being] used to repeal or render unconstitutional existing 
statutes . . .  or existing municipal ordinances" will be 
effective. --- ---- -
II. What is che likely effect of the language of che amend--. 
raent on existing laws against concealed weapons, etc.?
The legislative purpose says Chat the amendment should have 
ho effect on chose laws; predictions of actual effect in 
this area are, however, somewhat difficult.
The smencmenc and its analogs in the U.S. Constitution and 
in uie constitutions of ocher states have a ior.g nrsrory: I
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think it is .fair to say1, that the amendment has'a meaning and 
an unders tan-ding ■ that is larger then the language of-the . 
section itself; I see no reason to .suggest that•the amend­
ment ̂ changes these understandings.
It has been said that the provision in the U.S. Constitution 
goes back to 1689. The English Bill of Rights, enacted by 
Parliament in 1689, granted the English the right "to have 
Arms for their Defence, suitable to their Conditions, and 
allowed by Law." See State v. Kessler, 289 Or. 359, 614 
P.2d 94 (Oregon 1980). ---
The Kessler case and State v. Delgado, 692 P.2d 610 (Oregon 
1984) construed the Oregon version or art. I, sec. 19. It 
provides "The people have the right to bear arms for the 
defence (sic) of themselves, and the State, . . [Art. I,
sec. 27, Oregon Constitution.) It seems clear that the 
language of the Oregon Constitution is identical in function 
and almost identical in language to that contained in CSSJR 
39(Judiciary) am. It should be reasonable, therefore, to 
expect them to be construed similarly.
The Kessler case- involved a prosecution for the' possession 
of a ".billy", an item, the possession of which was prohibited 
as a "slugging weapon." • '
The Oregon court noted that in colonial time and during the
Revolutionary War, weapons used by militiamen and by indi­
viduals in the defense of. their home or their person were 
the same. The court noted that, the historical analysis, of 
the provision indicated that • •• • ' . . ‘

the drafter intended "arms" to include the hand-carried 
weapons commonly used by individuals for personal 
defense. The club is an effective, hand-carried weapon 
which cannot logically be excluded from this term. We
hold that the defendantJLs. ..possess ion of a billy club in
his home is proTected__by Article I,"section 27, of the
Oregon Constitution. [614 P.2d at 100.)

• * ’ <
• * ' ,* » • , • .

The Delgado case involved possession of a switchblade. *
The appropriate inquiry in.the case at bar is whether a 
kind of wo •••on. as modified by ics modern design and 
function, e the sort commonly used by individuals
for person "ensc during either the revolutionary or 
postrevr’.v .. .i*.,. era, or in 1359 when Oregon's consti-
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tution. was adopted. In particular, it must be 
determined whether .the drafters would/have intended the 
word "arms" to' include the switch-blade knife as a . 
weapon•commonlv used by individuals.for self defense. 
[692 P.2d at 612.]

The Oregon Supreme Court agreed that a law that sought to 
prohibit possession of the "jackknife" ‘or "mere 
pocketknives" would violate the Oregon constitution.

The only difference is the presence of the spring- 
operated mechanism that opens the knife. .We are uncon­
vinced by the state's argument that the switch-blade is 
"so substantially different from its historical 
antecedent" (the jackknife) that it could not have been 
within the contemplation of the constitutional 
drafters. They must have been aware thac technological 
changes were occurring in weaponry as in tools 
generally. [692 P.2d at 614.]

Note that the provisions of Alaska law_now...prohibit_the__
possession of a switchblade. See AS 11.61.200.
It is possible, that the .reference in. the amendment to art.' 
I, sec'.“ 19 to“"-law£ul"-uses may be adequate to authorize 
regulation of an "unlawful" use, that is, to define what is 
unlawful.
On the other hand, a constitutional provision granting the 
legislature, the authority, to characterize a.use as unlawful 
•jnay then authorize_a_ regulation_that_was unintended by the 
^sponsors of the amendment-. ■
I agree that such a result in this state is unlikely for 
more practical reasons. But that result occurs because of 
the understandings on the amendment, not really because of 
the language itself.
III. Elimination of militia -concepts.
Your third question asks' whether it would be possible to • 
eliminate the "well-regulated militia" concepts while per­
mitting reasonable regulation. The answer is a qualified 
yes; I think it is clear that some context, for the regu­
lation must be offered. Consider the section with the” 
"militia" eliminated:
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SECTION 19. RIGHT TO BEARARMS. The [A WELL-REGULATED 
MILITIA 3EING--NECESSARY'TO THE; SECURITY OF A FRER STATE,-. 

• THE]• 'right .of the 'people to keep and bear arms- shall • 
•.not .be’infringed. . • '• '

With, no context for the regulation, the statement becomes 
absolutie "and no regulation would be possible. Accordingly, 
I^Selieve that~sbme threshold basis for the regulation (such 
as that in SJR 39) must be offered by the constitution.
If I may be of further assistance, please advise,.---

RAB:mkr 
m5/046
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SUBJECT: 

TO:

F R O M :

Eight: co bear arms 
(Work Order No. H-SJ29)
Representative M. Mike Miller 
Chair. House Judiciary Committee
■Richard A. Bradl 
Legislative Couns'.fle v } d

Hayden Kader. has requescad a CS for SJR 39. It is enclosed 
as requested.
The amendment is changed in the second house. I believe we 
may have provided you with a concurrent resolution to ad- • 
dress- the question’. . • *•;- T. ' • •*
The resolution continues the "legislative intent" language 
in' sec. 2.- As my April 30 memorandum to your committee on 
the Senate version of this resolution suggested, we do r.ct / 
believe chat "legislative history" is placed before the voc -/ 
ers ar.c • therefore -wi.il. not be considered before , them.
Thus-;* the language'of sec.'3' that directs the. lieutenant 
governor to place the-"legislative history" before the vot­
ers may be ineffective. Article XXX, sec. 1 of the Alaska 
Constitution tells the lieutenant governor what to place 
before the voters; it provides, in pertinent part:

SECTION 1. AMENDMENTS. ’* * * The lieutenant gover­
nor shall prepare a ballot title and proposition sum- 

• meritins each proposed amendment, and • shaij.' place them 
on the oiTTot tor cne r.e::c 'general election. • * *

Thus. as. you see; the amendment itself is net placed before 
the voters buc.cr.iy "a ballot title and proposition sum- 
maricir.z each orotosed amandmer.t". If the lieutenant cover-
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• lar.gyage, the -lieutenant governor--may pot .follow th-e .
ins cruet ions added in sec. 3 cf the resolution. . - ■
And 1 also believe that the amendment.to sec. 2(b) of the 
resolution is also ineffective in its instruction to the 
Legislative Affairs Agency to "include" che statement of 
legislative intent in the neutral summary.
Since the language in sec. 2 of the rasolution is not law 
and has not (ana cannot) amend the instructions to the Agen­
cy, the Agency will continue to be bound by the requirements 
or AS 15.55.020(6) (C).. Those provisions .now provider

Sec. 15.53.020. CONTENTS CF PAMPHLET. Each election 
pamphlet shall contain

(6) for each ballot proposition submitted to the 
voters by initiative or referendum petition or by 
the legislature,

(C) - a neutral summary of the preposition.. • 
.oreDared bv the Legislative Affairs Aeencv:• r  m o  «

*  *  *

• It • seems that' the. obligation q£ -the Agency- isy to.,prepare a 
summary, (father than simply accept a .summary- not prepared in ■' 
the Agency)'. The Agency-is also obligated to. ensure that 
the summary is neutral (not weight'edby any external-■ consid­
erations beyond the language of the actual proposed amend­
ment itself). _____

■»— _
I believe, therefore, that the Agency may consider che leg­
islative history but cannot "include" as its own the legis- .
-lative history suggested in-sec. 2(a). • . .V;.
If I mav be of further assi*stan.eeu 1-ease advise. •*

?_-.3 : ~ 1  
O v o /  r . t
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TO: Members of the Senate Judiciary Committee
Re: • Senate'Joint Resolution No. 39
The proposed amendment to Article I, Section 19 o£ the State 
Constitution set forth in Senate Joint Resolution No. 39 could, 
in its original form, preclude the regulation of conduct which 
has traditionally been considered to be criminal. Of particular 
concern is the clause beginning on line 15 which specifies 
"...personal defense and for the defense of family, property. .." . 
This provision could be read to invalidate all existing state and 
municipal laws governing the use of firearms for self-defense and 
the defense of property. Historically, the right to" use firearms 
to protect selffamily, and property has been curtailed. The 
amendment in-its present form would cast doubt on the viability 
of continued regulation of such items. . ••

The amendment, in its present form, would also have the likely 
affect of nullifying state and municipalities laws regulating.the 
possession of firearms.. This is because .of ‘the deletion', of pro-. 
Visions, referencing- a "well regulated militia." Historically, 
the courts have interpreted that/phrase as creating not a per-, 
sonalright to bear arms, but rather a right of the state to 
maintain a militia. The deletion of that phrase would cast doubt 
on the validity of all previous court decisions pertaining to the 
interpretation of section 19, and a similar provision of the 
Federal Constitution. With the deletion of that body of law, the ! 
phrase "shall not be infringed" would take on a whole new 
meaning. Thus, the state and local governments could lq.se the 
ability to regulate.such activities as the carrying, of concealed ' 
weapons and the obliteration of serial numbers on firearms.’
The provision could easily be amended so as to affirm the right 
of the Individual to own and possess firearms, (as opposed to the 
right of- the state to maintain a militia) without precluding the 
Legislature's ability to prescribe certain conduct with respect
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„ ■ • *. • 
to the use and possession of deadly weapqr.s.... First, I would or.o- 
pose a change to line 15 •. whereby-, .the':.term. •personal" Would be. 
repLaced by "lawful" and / the phrase "and for ’ the defense" be' 
replaced by the.phrase"of self"v .In addition, line 17 should be 
changed by adding language after the term "city" which would read 
"...except that the manner in which arms are possessed may be 
subject to reasonable regulations designed to protect the public 
safety".

In addition, if the Ccmmittee's intent is merely to establish a 
personal right to the ownership and possession of firearms and 
not to overturn existing laws governing 'the use of firearms, then 
such ’intent should be plainly set forth in a permanent report 
that will serve in the future to guide the courts. Furthermore, 
if tha additional language I have suggested is added to the 
amendment, the Committee report should clarify the Committee's 
intent by specifying that the ability of otate and local govern­
ment to impose reasonable regulations on the possession of 
firearms would include laws curtailing the possession of con­
cealed weapons or weapons that have altered identification marks, 
but would not include the right of the state or local government 
to enact an outright ban-on. the ownership or possession o i arms.
Very, truly yours, 1 .
DEPARTMENT OF LAW. • ; .*• .

Jerry Wertzbaugher • 
•Municipal Attorney

JWsgmt -.



L T '\
DEPARTMENT OF LAW

OFFICE OF THE A TTORNEY GENERAL

Bill Sheffield, Governor

POUCH K  - S T A T E  CAPITOL  
JUNEAU, A L A S K A  99811 
PHONE: 1907) 465-3600

June 27, 19.83

The Honorable Patrick M. Rodey 
Senator
Alaska State Legislature 
Pouch V
Juneau, AK 99811

Re: SJR-28
\ A. G. #366-444-83

Dear Senator Rodey:
The Department of Law has completed a preliminary anal­

ysis of Senate Joint Resolution 28 regarding the proposed amend­
ment to the Alaska Constitution pertaining to the right of a 
person to keep and bear arms.

l «' * •
Ygu may wish to consider.inserting the\ word "lawful" 

after the term "for" and before the word'"defense". With this 
insertion, the new constitutional clause would read as follows:

The right of a person to keep and bear arms for
lawful defense of self, home and property, or 

• :• for lawful hunting and recreational■use, cr for '
• . •-tocher - lawful purposes shall not be. infringed'.• "

I’believe.it. would be wise to make explicit that‘the 
Constitution provides _fox—lawful.activities, which of course are 
~es~tab 11.sh'ed-hy-T:he~1 egislature. In ’the absence of the term 
"lawful", I can envision a situation where persons attempt to use 
the constitutional language as a defense to behavior which 
ordinarily, would constitute a violation of the Alaska criminal 
statutes. Also, I'm not sure the explicit mention of lawful' 
hunting, recreational use and other specific activities is 
necessary to insure that individuals have a guaranteed right to 
keep and bear arms, however, I realize this language may be re­
assuring to certain groups within-our1state.

You may wish to review the language in other state 
Constitutions which relates directly to the right to keep and 
bear arms. Injnany instances this right_is explicitly__char- 
acterized as .an .individual~right w ithout„mentioning-specifteally_ 
what constjLtutes~appropriate use by an individual citizen. The
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constitutional clauses relating to. arms from the thirty-seven 
states which.have such constitutional language are as follows-:’

^Alabama/ That every citizen has a right to bear arms 
in defense ot himself and the state. ALA. CONST..art I, §26.

Alaska: A well-regulated militia being necessary- to
the security of a free state, the right of the people, to keep and 
bear arms shall not be infringed. ALASKA CONST-, art. I, § 19.

Jrizonâi The right of the individual citizen to bear 
arms in defense of himself or the State shall not be impaired, 
but nothing in this section shall be construed as authorizing 
individuals or corporations to organize, maintain, or employ an 
armed body of men. ARIZ. CONST, art. II, § 26.

Arkansas: The citizens-of this State shall have the
right to keep and bear arms for their common defense. ARK.
CONST, art. II, § 5.

Colorado: The right of no person to keep and bear arms
in defense of his home, person and property, or in aid of the 
civil power when thereto legally summoned, shall be called in 
question; but nothing herein contained shall be construed to 
justify the practice of carrying concealed weapons. COLO. CONST, 
art. II, § 13. V  T

. Connecticut: Every citizen has a-right to bear arms in
defense of himself and the state. CONN. CONST, art. I, '§ 15. .

Florida: The right of.the people to keep and bear arras
in defense of themselves and of the lawful authority of the state 
shall not be infringed, except that the manner of bearing arms 
may be regulated by law. FLA. CONST.. airtv I, §.8. '; .

Georgia: The right, of the-people to keep and bear ' •
arms, shall noc.be infringed, but the General Assembly shall have 
power to prescribe the manner in which arms may be borne.' GA. 
CONST, art I, 5 1.

Hawaii: A (weUnregulated militia^being necessary to
the security of a free state, the right ot the people to keep and 
bear arms shall not be infringed. HAWAII CONST, art I, § 15.

Idaho:' The people have the right to keep and bear 
arms, which right.shall not be abridged; but this provision shall 
not prevent the passage of laws to govern the carrying of weapons 
concealed on the person nor prevent passage of legislation
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'providing minimum .sentences for crimes committed while in 
possession of. a firearm, nor prevent the passage of legislation 
providing penalties for.the possession of firearms.by a convicted 
felon, nor prevent the passage of any legislation punishing the 
use of a firearm. No law shall impose licensure, registration or 
• special taxation.on the ownership or possession of firearms,' 
except those .actually used in the commission of. a felony. IDAHO 
CONST, art, I,- ,§ 11.

Illinois: Subject only to the police power, the right
of the individual citizen to keep and bear arms shall not be 
infringed. ILL. CONST, art. I, § 22.
------Indiana: The people shall have a right to bear arms,
for th€J defense of themselves and the State. IND. CONST, art I,
T U T  • . . ; • • • “

Kansas: The people have the right to bear arms for
their defense and security; but standing armies, in time of 
peace, are dangerous to liberty, and shall not be tolerated, and 
the military shall be in strict subordination to the civil power. 
KAN. CONST., Bill of Rights, § A.

Kentucky: All men are, by nature, free and equal, and
have certain inherent and inalienable rights, among which may be 
reckoned: ...The right to bear arms in defense of themselves and
of thq State, subject to the power of the General Assembly to • 
enact laws to prevent persons.from carrying concealed weapons. > 
KY. .CONST.- § • 1; ' '.

Louisiana: The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not prevent 
the passage of ..laws to prohibit the carrying of weapons concealed 
on.-the-person,. ' LA. CONST, art. I, § A.' -

• Maine.:Every citizen, has the right to keep-arid bear 
arms for the common defense; and this right shall never be ' 
questioned. ME. CONST, artl, § 16.

Massachusetts: The people have a right to keep and
bear arms for the common defence. And as, in times of peace, 
armies are dangerous to liberty, they ought not to.be maintained 
without the Consent of the legislature; and. the military power 
shall alwayst be held in an exact subordination to the civil 
authority, and be'governed by it. MASS. CONST.’ pt. 1', art. 17.

Michigan: Every person has a right to keep and bear
arins for the defense of himself and the state. MICH. CONST, 
art I, §6. ;
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Mississippi: The right.of every citizen to keep and
bear arms in defense of his home, person, or property, or in aid 
of the civil power where thereto legally summoned; shall not be 
called question, but the legislature may regulate or forbid 
carrying concealed weapons. MISS. CONST, art. Ill, § 12.

Missouri: That the right- of every citizen to' keep and •
b.ear arms in defense of his home-, person and property, ,:op.-when- 
lawfully summoned'in aid of the civil power, -shall not be: 
questioned; but this shall not justify the wearing of concealed 
weapons. MO. CONST, art I, § 23.

Montana: The right of any person to keep or bear arms
in defense of his own home, person, and property, or in aid of 
the civil power when thereto legally summoned, shall not be 
called in question, but. nothing herein contained shall be held to 
permit.the carrying of concealed weapons. MONT; CONST, art II, § 
1 2 .

New Mexico: No law shall abridge the right of the
citizen to keep and bear arms for security and defense, for 
lawful hunting and recreation use and for other lawful purposes, 
but nothing herein shall be held to permit the carrying of
concealed weapons. N.M. CONST, art. II, § 6.

North Carolina: A well regulated militia being,
necessary to. the security of a. free State, the right-of the, .
. people" to keep and bear arms ..shall, not be infringed; and, .as 
standing armies.in..time of peace are dangerous to liberty, they • 
.shall not be maintained, and thd military shall be kept Under 
strict subordination to, and governed by, the civil power.
Nothing herein shall justify the practice of carrying concealed 
weapons, or prevent the General Assembly fron enacting penal 
statutes against that practice.-. N, C. CONST, art. I, § -30.

.Ohio: -The people:have- the .right to bear arms ..for'their
defense and security; but-standing armies, in time of peace,, are
dangerous to liberty, and shall not be kept up; and the military 
shall be in strict subordination to the civil power. OHIO CONST, 
art I, § 4.

Oklahoma: The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the 
civil power, when thereunto legally -summoned,, shall'never be 
prohibited; but nothing herein contained shall prevent . the 
Legislature from regulating the carrying of weapons. OKLA.- - ’ ■
CONST; art. II, § 26. N
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Oregon: The people shall have the right to bear arms
for the defense of themselves, and the' State, but the Military 
shall be kept in -strict subordination to the civil power. OR. 
CONST, art. I, §"27.

Pennsylvania: The right of the citizens to bear arms
in defence of themselves and the State shall not be questioned.- 
PA.. CONST, art. I, § 22. . •

South Carolina: A well regulated militia being
necessary to the security of a free State, the right of the 
people to keep and bear arms shall not be infringed. As, in 
times of peace, armies are dangerous to liberty, they shall not 
be maintained without the consent of the General Assembly. The 
military.power of the State shall-always be held in subordination 
to the civil authority and be governed by it. No soldier shall 
in time of peace be quartered in any house without the consent of 
the owner not in time of war but in the manner prescribed by law. 
S.C. CONST, art I, § 20.

South Dakota: The right of the citizens to bear arms
in defense of themselves and the state shall not be denied. S.D. 
CONST, art. VI, § 24.

' Tennessee:■ That the citizens of this State have a
right .to keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of. 
.arms with a'view-to prevent crime.. TENN.. CONST, art. .1, § 26.

Texas: Every citizen shall have the right to keep and
bear arms in the lawful defence of himself or the State; but the
Legislature shall have power, by law, to regulate the wearing of
arms,‘with .a view to prevent c r i m e • TEX. CONST, art. I, § 23.

. . • ; . *• . . . * / .  • > '  •’ * * * - • • •  . % . • •
* ’ '* r * • * • ./ • *.**,* . • ." ■’ ; . " .Utah1: • The. people have' the right to bear, arms for th’eir :• 
security and defense/but the Legislature may regulate the 
exercise of this right by law. UTAH CONST, art. I,- § 6.

Vermont: That the people have a right to bear arms for
the defence of themselves and the State-and as standing armies in 
time of peace are dangerous to liberty, they ought not to be kept 
up;-and that the military should, b kept under strict 
•.subordination to and governed-by the civil power.; VT. CONST, ch. 
1, art. 16. • •• ■- ‘

Virginia: That a well regulated militia, composed of
che body of the people, trained to arms, is the proper, natural,' 
and safe defense of a free state,, therefore, the right of the
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people to keep and bear arras shall-not be Infringed; that' 
.standing armies, in time of peace, should be avoided as dangerous
to liberty; and' that all cases the military should be under ..
strict subordination to., and governed by, the. civil power. VA.v- 
CONST, art. I, §.13. •• > • V . ; /

Washington: The right of. the. individual .citizen to 
bear arms in defense .of himself; .or the state,: shall.not be . ; * . 
impaired, but nothing-in this section shall be construed as 
authorizing individuals or corporations to organize, maintain, or 
employ an armed body of men. WASH. CONST, art. I, § 24.

Wyoming: The right of citizens to bear arras in defense
of themselves and of the state shall not be denied. WYO. CONST, 
art I, § 24.

constitutional provisions related to the right to keep and bear 
arms.

I would be happy to discuss this matter with you in 
more detail.

In addition, thirteen states do not have express

Norman C.‘Gorsuch • 
'■ Attorney General

NCG:ml
Distribution of •
identical letter: • The.‘Honorable. Ja.lmar M. Kerttu.la

The Honorable Rick Halford 
Alaska State Senate
The Honorable Don Bennett 
Alaska State Senate
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Rei S.J.R. 39 
Daar Senator Fischer:

«
You hava asked for tho Department of Law's comments 

upon the current language of S.J.R. 39, a resolution proposing 
an amendment to Articia I, s a c .  19 of the stata constitution, 
relating to a citizen's right to keep and bear arms. Aa I
undar3 tand it, S.J.R. 39, as amended on .the Sonata floor 
yesterday, provides that art’. I, sec. • 19 of tho . Alaska 
• Constitution .will be amandad to ):iadi. .. ■ ’

. SECTION 19. RIGHT T0~ XZEP AND BEAR. ARMS'. ' Thh 
[A WELL-REGULATED MILITIA BEING NECESSARY TO THE 
SECURITY OF A FREE STATE, TIC J right of each 
citizen of the state [TEE PEOPLE] to kaop and
-Sear aria • -or lawruX • daf snan of - salf, family,- 

. »*'• property', • and* tne,"stats . and ror lawful hunting,. - ‘’ 
rscraat-ton. d.nd other lawrui•• our-aones. -snail not 
ba infringed by a stata or by a Vorough or city 
of the stats.'

.    * * * ..Wa are concerned that tho • language presently 
' contained in S.J.R 39 might allow latar constitutional • 
challongo to some exiating stata statutes. Prauwnt law, for 
example, prohibits a convicted falon from possessing a 
concaalable firaam, prohibits possession • of certain weapona 
such a a bombs, hand grenades, silencers, and aawod-off shot 
guns-, prohibits possession of 'a firaarm whiia intoxicatad, or 
•tho discharge of a firoarm from, on, or across a highway, tha 
carrying of a ccnceal-kd weapon, possession of a loadad firearm 
cn licenced prcaisaa, , or possession of a firsara’ by a minor 
without parantal consent. (See AS 11.51.200-«220.)



"for '• example}, than the legislatura1s -intent ■ to continua--'to 
allow reasonable 'regulation' by lav -should . bo made claary. Tha 
possibility that the language proposed in S.J.R. 3D could b.) 
interpreted as invalidating acna portions of Alaska* a preaont 
•criminal coda is a real one.' . See, for exampla,. sbete v.
.Kaailer, 614 ?.2d 94 (Ore. 1930), and -State v. D.olgaco,' 692
P. 2c 610 (Cra. 1934). * . . .

> • • • ,  . .  •
■. .• Wa beliave that' any- possible • ambiguity' could ba
*liminatsd by the addition, at the and of tha currant language, 
of tha phraso "except that the manner of keeping and bearing
arms nay be regulated by lav." Thin suggaated languago is
based upon similar previsions in the. constitutions of severs! 
Other atatas, including Florida (art. I, aac. 8), Georgia (art. 
I, sec. 1) , and Utah (art. I, sec. 6) . Tha addition cf this
clause vculd make it clear that, although a citizen'a basic
right to keep and bear arms nay not bo infringed, rsaaor.sbia 
and appropriate regulation of the manner in vhich arms are kapc 
or bemi (i.e., possession by felons, by minora, in a bar,
while intoxicated, etc.) ia not an infringement cn an
individual's constitutional right.- Mr. Hupe Andrews, Alaeka
7iald. Representative for tho National Rifla Association/- has 
indicated that his organization vculd not .object to the
•inclusion of this additional language in S.J.R. 39. I also 
suggest that you consider retaining the language in the prsnonii 
constitutional provision "tha peopla," rather than change it tc 
■ aach citizen of tha stats." State constitutional provisions 
have traditionally recognized.tha oc[ual rights of all residents 
of the .state, rsgardlssa.of the resident's national origin..

A carsfully drafted amendment would minimize tha 
possibility that, should tha proposed constitutional amendment 
bw adopted', *a criminal defendant would later be able to argue 
that a" criminal weapons misconduct statute is unconstitutional 
because it violates hi3 right to kaap and bear arms undar art.
I, sue. 19 of tha state constitution.

Attorr.ny General



STATE CONSTITUTIONAL GUARANTEES ON 
THE RIGHT TO KEEP AND BEAR ARMS

F o r t y - o n e  ( 4 1 )  s t a t e s  have  c o n s t i t u t i o n a l  g u a r a n t e e s  on t h e  
r i g h t  t o  keep and b e ar  arms .  ~

Al a b a m a : That  e v e r y  c i t i z e n  h a s  a r i g h t  to  bear  arms In
d e f e n s e  o f  h i m s e l f  and t h e  s t a t e .  A r t i c l e  I ,  S e c t i o n  2 6 /

A l a s k a : A w e l l - r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o  the
s e c u r i t y  o f  a f r e e  s t a t e ,  t h e  r i g h t  o f  t he  p e o p l e  to keep  and 
bear  arms s h a l l  not  be i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  19.

Ar i z o n a : The r i g h t  o f  t h e  I n d i v i d u a l  c i t i z e n  to  b ear  arms
in  d e f e n s e  o f  h i m s e l f  or t he  S t a t e  s h a l l  n o t  be Impai red ,  but  : 
n o t h i n g  in t h i s  s e c t i o n  s h a l l  be c o n s t r u e d  as  a u t h o r i z i n g  
i n d i v i d u a l s  or c o r p o r a t i o n s  t o  o r g a n i z e ,  m a i n t a i n ,  or employ an 
armed body o f  men.  A r t i c l e  2 ,  S e c t i o n  2 6 .

A r k a n s a s : The c i t i z e n s  o f  t h i s  S t a t e  s h a l l  have the  r i g h t
t o  keep  and bear arras f o r  t h e i r  common d e f e n s e .  A r t i c l e  I I ,  
S e c t i o n  5 .

C o l o r a d o : The r i g h t  o f  no p e r s o n  t o  keep  and bear  arms Jn
d e f e n s e  o f  h i s  home, p e r s o n  and p r o p e r t y ,  or  in a i d  o f  t he  c i v i l  
power when t h e r e t o  l e g a l l y  summoned,  s h a l l  be  c a l l e d  in q u e s t i o n ;  
but  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be  c o n s t r u e d  t o  J u s t i f y  t he  
p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  I I ,  S e c t i o n  13 .

C o n n e c t i c u t : Every  c i t i z e n  has  a r i g h t  to  bear  a r m s . i n
d e f e n s e  o f  h i m s e l f  and t h e  s t a t e .  A r t i c l e  I ,  S e c t i o n  15.

I FI or I d a : The r i g h t  o f  t he  p e o p l e  t o  k e e p  and bear  arms in
d e f e n s e  of  t h e m s e l v e s  and o f  the  l a w f u l  a u t h o r i t y  o f  the  s t a t a  
s h a l l  n o t  be  i n f r i n g e d ,  e x c e p t  t h a t  t h e  manner o f  b e a r i n g  a r m s ' • 

may be r e g u l a t e d  by law.  A r t i c l e  I ,  S e c t i o n  8 .

G e o r g i a : The r i g h t  o f  t he  p e o p l e  t o  k e ep  and bear  arms,
s h a l l  n o t  be i n f r i n g e d ,  b u t  the  G e n e r a l  A s s e m b l y  s h a l l  have the  
power t o  p r e s c r i b e  t h e  manner in w h i c h  arras may be b o r n e .
A r t i c l e  I ,  S e c t i o n  I ,  p a r a .  V I I I .

Hawa1 1 : A w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to  the
s e c u r i t y  o f  a f r e e  s t a t e ,  the  r i g h t  o f  t he  p e o p l e  t o  keep and 
b e a r  arms s h a l l  not  be i n f r i n g e d .  ' A r t i c l e  I ,  S e c t i o n  15.

I d a h o : The p e o p l e  have  t he  r i g h t  t o  k e e p  and bear  arras,
w h i c h  r i g h t  s h a l l  not  be a b r i d g e d ;  b u t  t h i s  p r o v i s i o n  s h a l l  not  
p r e v e n t  the  p a s s a g e  o f  l aws  to  g o v e r n  t h e  c a r r y i n g  o f  weapons  
c o n c e a l e d  on the p e r s o n ,  nor p r e v e n t  p a s s a g e  o f  l e g i s l a t i o n  
p r o v i d i n g  minimum s e n t e n c e s  for  c r i m e s  c o m m i t t e d  w h i l e  in  
p o s s e s s i o n  o f  a f i r e a r m ,  nor p r e v e n t  p a s s a g e  o f  l e g i s l a t i o n  
p r o v i d i n g  p e n a l t i e s  f o r  t h e  p o s s e s s i o n  o f  f i r e a r m s  by a c o n v i c t e d



f e l o n ,  nor prevent  t h e  p a s s a g e  o f  l e g i s l a t i o n  p u n i s h i n g  t h e  use  
o f  a f i r e a r m .  No law s h a l l  Impose l i c e n s u r e ,  r e g i s t r a t i o n  or  
s p e c i a l  t a x a t i o n  on t h e  o w n e r s h i p  or  p o s s e s s  I o n ' of  f i r e a r m s  or 
a m m un i t i o n .  Kor s h a l l  any law p e r m i t  t h e  c o n f i s c a t i o n  o f  '
f i r e a r m s ,  e x c e p t  t h o s e  a c t u a l l y  u s e d  in  the commiss ion  o f  a
f e l o n y .  A r t i c l e  I ,  S e c t i o n  11.

i 1 11 j n o i s : S u b j e c t  o n l y  t o  the- p o l i c e  p o w e r , . the  r i g h t  of.--
j t h e  I n d i v i d u a l  c i t i z e n  t o  k e ep  and b e a r  arms s h a l i  n o t  be

. \  i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  2 2 .

I n d i a n a : Thu p e o p l e  s h a l l  have  a r i g h t  to  bear a rms ,  for
t h e  d e f e n s e  o f  t h e m s e l v e s  and t h e  S t a t e ;  A r t i c l e  I ,  S e c t i o n  3 2 .

K a n s a s : The p e o p l e  h a v e  t h e  r i g h t  t o  bear  arms f o r  t h e i r
d e f e n s e  and s e c u r i t y ;  bu t  s t a n d i n g  a r m i e s ,  in t ime o f  p e a c e ,  a r e  
d a n g e r o u s  t o  l i b e r t y ,  and s h a l l  n o t  be  t o l e r a t e d ,  end t h e  
m i l i t a r y  s h a l l  be in s t r i c t  s u b o r d i n a t i o n  to  the  c i v i l  p o w e r .  
K a n s a s  B i l l  o f  R i g h t s ,  S e c t i o n  4 .

K e n t u c k y : A l l  men a r e ,  by n a t u r e ,  f r e e  and e q u a l ,  and have  
c e r t a i n ,  i n h er en t  and i n a l i e n a b l e  r i g h t s ,  among which may be  
r e c k o n e d :  • • •  7 .  The r i g h t  t o  b ear  arms i n  d e f e n s e  o f  t h e m s e l v e s  
and o f  the  s t a t e ,  s u b j e c t  t o  t he  power o f  t h e  g e n e r a l  a s s e m b l y  t o  
e n a c t  laws to  p reven t  p e r s o n s  from c a r r y i n g  c o n c e a l e d  w e a p o n s .  
K e n t u c k y  B i l l  of  R i g h t s ,  S e c t i o n  I ,  p a r a .  7 .

L o u i s i a n a : The r i g h t  o f  e a ch  c i t i z e n  t o  keep and b e a r  arras
s h a l l  not  be a b r i d g e d ,  but  t h i s . p r o v i s i o n  s h a l l - n o t  p r e v e n t  t h e  
p a s s a g e  o f  laws to p r o h i b i t  t h e  c a r r y i n g  o f  weapons c o h c e a l e d o n  
t h e  p e r s o n .  A r t i c l e  I ,• S e c t i o n  11 .

M a i n e : Every c i t i z e n  has  a r i g h t  to  keep and bear  arms f o r
t h e  common d e f e n s e ;  and t h i s  r i g h t  s h a l l  n ev er  be q u e s t i o n e d .  
A r t i c l e  I ,  S e c t i o n  16. .  . • ! .

• . • * .  . . , * * « •  • . . ,»• . * . «•. . •
M a s s a c h u s e t t s : : The p e o p l e  ‘have  a r i g h t  to  keep and b e a r  

arms f o r  the  common d e f e n s e .  A n d - a s ,  In t i m e s  o f  p e a c e , ,  a r m i e s  . 
a r e  d a n g e r o u s  to l i b e r t y ,  t h e y  o ug h t  n o t  t o  be m a i n t a i n e d  w i t h o u t  
t h e  c o n s e n t  o f  the l e g i s l a t u r e ;  and t he  m i l i t a r y  power s h a l l  
a l w a y s  be h e l d  in an e x a c t  s u b o r d i n a t i o n  t o  the  c i v i l  a u t h o r i t y ,  
a n d  b e  governed  by I t .  M a s s a c h u s e t t s  D e c l a r a t i o n  of  R i g h t s ,  P a r t  
1 ,  A r t i c l e  XVII.

M i c h i g a n : -Every p e r s o n  has  a r i g h t  t o  keep and b e ar  arras 
f o r  t h e ' d e f e n s a  Of h i m s e l f  and t he  s t a t e .  A r t i c l e  I ,  S e c t i o n  fl.

M i s s i s s i p p i : The r i g h t  o f  e v e r y  c i t i t e n  to keep and b e ar
arms i n  d e f e n s e  of  h i s  home,  p e r s o n ,  or p r o p e r t y ,  or in a i d  o f  . 
t h e  c i v i l  power where t h e r e t o  l e g a l l y  summoned, s h a l l  n o t  b e  
c a l l e d  In q u e s t i o n ,  but  t he  l e g i s l a t u r e  may r e g u l a t e  or f o r b i d  
c a r r y i n g  c o n c e a l e d  w e a p o n s .  A r t i c l e  3 ,  S e c t i o n  12.

M i s s o u r i i That t h e  r i g h t  o f  e v e r y  c i t i z e n  t o  keep and b e ar



arms In d e f e n s e  o f  h i s  home, p e r s o n  and p r o p e r t y ,  or when 
l a w f u l l y  summoned in a i d  of  the  c i v i l  powe r ,  s h a l l n o t  be 
q u e s t i o n e d ;  bu t  t h i s  s h a l l  not  J u s t i f y  the  w e a r i n g  o f  concea' l ed  
w e a p o n s .  A r t i c l e  I ,  S e c t i o n  23 .

Mon t a n a : The r i g h t  o f  any p e r s o n  to  keep  or bear arms In
d e f e n s e  o f  h i s  own home,  p e r s o n ,  and p r o p e r t y ,  or in a id  o f  t h e  ’
c i v i l  power when t h e r e t o  l e g a l l y  summoned, s h a l l  not  be c a l l e d  in 
q u e s t i o n ,  but  n o t h i n g  h e r e i n  c o n t a i n e d  s h a l l  be h e l d  to permi t  
t h e  c a r r y i n g  o f  c o n c e a l e d  weapons .  A r t i c l e  I I ,  S e c t i o n  12.

N e v a d a ; Every  c i t i z e n  has t he  r i g h t  t o  keep and bear arms 
f o r  s e c u r i t y  and d e f e n s e ,  for  l a w fu l  h u n t i n g  and r e c r e a t i o n a l  use  
and f o r  o t h e r  l a w f u l  p u r p o s e s .  A r t .  1,  S e c t i o n  I I ,  para .  1.

New Hampsh i r e : A l l  p e r s o n s  have  the  r i g h t  to keep and bear
arms in d e f e n s e  o f  t h e m s e l v e s ,  t h e i r  f a m i l i e s ,  t h e i r  p r o p e r t y ,
and t h e  s t a t e .  P a r t  F i r s t ,  A r t .  2 - a .

New M e x i c o : No law s h a l l  a b r i d g e  the  r i g h t  o f  the  c i t i z e n
t o  k e e p  and b e a r  arms f o r  s e c u r i t y  and d e f e n s e ,  for l a w fu l  
h u n t i n g  and r e c r e a t i o n a l  use  and f o r  o t h e r  l a w f u l  p u r p o s e s ,  but  
n o t h i n g  h e r e i n  s h a l l  be  h e l d  to p e r mi t  the  c a r r y i n g  o f  c o n c e a l e d  
w e a p o n s .  No m u n i c i p a l i t y  or c ount y  s h a l l  r e g u l a t e ,  In any way,  
an i n c i d e n t  o f  the  r i g h t  to keep and bear arms .  A r t i c l e  I I ,  
S e c t i o n  6.

N o r t h  Caro 1 i n a : A w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  to
t h e  s e c u r i t y  o f  a f r e e  S t a t e ,  the r i g h t  o f  t he  p e o p l e  t o  keep and 
b e a r  arms s h a l l  not  be i n f r i n g e d ;  and,  as  s t a n d i n g  armies  in t ime  
o f  p e a c e  a r e  d a n g e r o u s  t o  l i b e r t y ,  they  s h a l l  not  be m a i n t a i n e d ,  
and t h e  m i l i t a r y  s h a l l  be kept  under s t r i c t  s u b o r d i n a t i o n  t o ,  and 
g o v e r n e d  by,  t h e  c i v i l  power .  N o t h i n g  h e r e i n  s h a l l  j u s t i f y  t he  
p r a c t i c e  o f  c a r r y i n g  c o n c e a l e d  weapons ,  or p r e v e n t  the  Genera l  
A s s e m b l y  from e n a c t i n g  pe na l  s t a t u t e s  a g a i n s t  t h a t  p r a c t i c e .  
A r t i c l e  I ,  S e c t i o n  3 0 .

N o r t h  D a k o t a : A l l  I n d i v i d u a l s  are  by n a t u r e  e q u a l l y  f r e e
and i n d e p e n d e n t  and have  c e r t a i n  i n a l i e n a b l e  r i g h t s ,  among which  
a r e  . . .  t o  keep and b e a r  arms for  t h e  d e f e n s e  o f  t h e i r  p e r s o n ,  
f a m i l y ,  p r o p e r t y ,  and t he  s t a t e ,  and f o r  l a w f u l  h u n t i n g ,  
r e c r e a t n a l ,  and o t h e r  l a w f u l  p u r p o s e s ,  w hi c h  s h a l l  not  be 
i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  1.

O h i o : The p e o p l e  have  the  r i g h t  to  bear  arms f o r  t h e i r
d e f e n s e  and s e c u r i t y ;  but  s t a n d i n g  a r m i e s ,  in t ime  o f  p e a c e ,  a r e  
d a n g e r o u s  t o  l i b e r t y ,  and s h a l l  not  be kept  up; and the  m i l i t a r y  
s h a l l  be in s t r i c t  s u b o r d i n a t i o n  t o  the c i v i l  power.  A r t i c l e  I ,  
S e c t i o n  4 .

Okl ahoma: The r i g h t  o f  a c i t i z e n  to  keep and bear  arms in
d e f e n s e  o f  h i s  home,  p e r s o n ,  or p r o p e r t y ,  or in a i d  o f  the c i v i l  
p o w e r ,  when t h e r e u n t o  l e g a l l y  summoned, s h a l l  ne ve r  be 
p r o h i b i t e d ;  but.  n o t h i n g  n e r e i n  c o n t a i n e d  s h a l l  p r e v e n t  the



L e g i s l a t u r e  from r e g u l a t i n g  the  c a r r y i n g  o f  weapons .  A r t i c l e  2 ,  
S e c t i o n  2 6 .  . s . '*

i ,  ,  '  ,  * 1

O r e g o n : The p e o p l e  s h a l l  h a ve  t h e  r i g h t  to  bear  arms for
t h e  d e f e n c e  o f  t h e m s e l v e s ,  and t h e  S t a t e ,  but  t he  M i l i t a r y  s h a l l ,  
b e  k e p t  in s t r i c t  s u b o r d i n a t i o n  tQ- t he  c i v i l  power .  A r t i c l e  1* 
S e c t i o n  27•• • ,

•• P e n n s y l v a n i a : The r i g h t  o f  t h e  c i t i z e n s  to bear  arms In
d e f e n c e  o f  t h e m s e l v e s  and t he  S t a t e  s h a l l  n o t  Lj q u e s t i o n e d ;  
A r t i c l e  I ,  S e c t i o n  2 1 .

Rhode  I s l a n d ; The r i g h t  o f  t h e  p e o p l e  to  keep and bear  arms 
s h a l l  n o t  be  i n f r i n g e d .  A r t i c l e  I ,  S e c t i o n  22.

S o u t h  C a r o l I n a : A w e l l  r e g u l a t e d  m i l i t i a  b e i n g  n e c e s s a r y  t o
t h e  s e c u r  i t y  o f  a f r e e  S t a t e ,  t he  r i g h t  o f  t h e  p e o p l e  t o  keep  and  
b e a r  arms s h a l l  not  be  i n f r i n g e d .  A s ,  in t i m e s  o f  p e a c e ,  a rmi es  
a r e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  s h a l l  n o t  be m a i n t a i n e d  w i t h o u t  
t h e  c o n s e n t  o f  t he  G e n e r a l  A s s e m b l y .  The m i l i t a r y  power o f  the  
S t a t e  s h a l l  a l wa y s  be h e l d  In s u b o r d i n a t i o n  to  the  c i v i l  
a u t h o r i t y  and be g o v e r n e d  by I t .  No s o l d i e r  s h a l l  in t i me  o f  
p e a c e  be  q u a r t e r e d  in any h o u s e  w i t h o u t  the  c o n s e n t  o f  t h e  owner  
n o r  in t i m e  o f  war but  in  t h e  manner p r e s c r i b e d  by law.  A r t i c l e  
I ,  S e c t i o n  2 0 .

S o u t h  D a k o t a : The r i g h t  o f  the  c i t i z e n s  t o . b e a r  arms i n . .
d e f e n s e  o f  t h e m s e l v e s  and t h e  s t a t e  s h a l l  not  be' d e n i e d .  •' A r t i c l e  
V I ,  S e c t i o n  2 4 .  • .

T e n n e s s e e ? That  t h e  c i t i z e n s  o f  t h i s  S t a t e  have  a r i g h t  to
k e e p  and to  bear  arms f o r  t h e i r  common d e f e n s e ;  but  t he
L e g i s l a t u r e  s h a l l  have p o w e r ,  by law,  to  r e g u l a t e  the  w e a r i n g  o f  ; 
arms w i t h  a v i e w  to  p r e v e n t  c r i m e .  A r t i c l e  I ,  S e c t i o n  2 8 . ' .

• . T e x a s : .Every c i t i z e n ,  s h a l  1 have  t he  r i g h t  to keep and bear
arms  in t h e  l a w f u l  d e f e n c e  o f  h i m s e l f  or t he  S t a t e ;  but  t he -  
L e g i s l a t u r e  s h a l l  have p o w e r ,  by law,  t o  r e g u l a t a  t h e  w e a r i n g  o f  
a r m s ,  w i t h  a v i e w  to  p r e v e n t  c r i m e .  A r t i c l e  I ,  S e c t i o n  2 3 .

U t a h : The i n d i v i d u a l  r i g h t  o f  t h e  p e o p l e  to keep  and b e ar
arms f o r  s e c u r i t y  and d e f e n s e  o f  s e l f ,  f a m i l y ,  o t h e r s ,  p r o p e r t y ,
o r  t h e  S t a t e ,  a s  w e l l  as  f o r  t h e  o t h e r  l a w f u l  p u r p o s e s  s h a l l  not
b e  I n f r i n g e d ;  but.  n o t h i n g  h e r e i n  s h a l l  p r e v e n t  the  l e g i s l a t u r e '  ' 
f r o m  d e f i n i n g  the.  l a w f u l  u s e  o f  arms.  A r t i c l e  ! ,  S e c t i o n  6 .

V e r m o n t : That  the  p e o p l e  have  a r i g h t  to  bear arms f o r  t he  
d e f e n c e  o f  t h e m s e l v e s  and t h e  S t a t e  - -  and as  s t a n d i n g  a r m i e s  in 
t i m e  o f  p e a c e  ar e  d a n g e r o u s  t o  l i b e r t y ,  t h e y  ought  n o t  to  be  k e pt  
u p ;  and t n a t  t h e  m i l i t a r y  s h o u l d  be k e p t  under s t r i c t  
s u b o r d i n a t i o n  to  and g o v e r n e d  by t h e  c i v i l  power .  C ha p te r  I ,  
A r t i c l e ' 16.

V i r g i n i a : That  a w e l l  r e g u l a t e d . n i l  1 1 t i e ,  composed of-  the



body o f  t he  p e o p l e ,  t r a i n e d  to  arms,  i s  the  p r o p e r ,  n a t u r a l ,  and 
s a f e  d e f e n s e  o f  a f r e e  s t a t e ,  t h e r e f o r e ,  t h e  r i g h t  o f  the  p e o p l e  
t o  keep  and be ar  arms s h a l l  n o t  be  i n f r i n g e d ;  t h a t  s t a n d i n g  - 
a r m i e s ,  in t ime o f  p e a c e ,  s h o u l d  be a v o i d e d  as d an ge r o u s  to  
l i b e r t y ;  and t h a t  in a l l  c a s e s  the  m i l i t a r y  s h o u l d  be under  
s t r i c t  s u b o r d i n a t i o n  t o ,  and governed;  by,  t,he c i v i l  power. -  
A r t i c l e  1,  S e c t i o n  13.

W a s h i n g t o n: The r i g h t  o f  the  I n d i v i d u a l  c i t i z e n  to bear
arms in d e f e n s e  o f  h i m s e l f ,  or the  s t a t e ,  s h a l l  not  be i m p ai red ,  
b u t  n o t h i n g  in t h i s  s e c t i o n  s h a l l  be c o n s t r u e d  as  a u t h o r i z i n g  
i n d i v i d u a l s  or c o r p o r a t i o n s  to  o r g a n i z e ,  i t i a l n t a i n ,  or employ an 
armed body o f  men. A r t i c l e  I ,  S e c t i o n  2 4 .

West  V i r g i n i a :  A p e r s o n  has the  r i g h t  to keep and bear  arms
f o r  t h e  d e f e n s e  of  s e l f ,  f a m i l y ,  home, and s t a t e ,  and for  l a w fu l  
h u n t i n g  and r e c r e a t i o n a l  u s e .  A r t i c l e  l i l y  S e c t i o n  2 2 .

Wyoming: The r i g h t  o f  c i t i z e n s  to  bear  arms in d e f e n s e  o f
t h e m s e l v e s  and o f  t h e  s t a t e  s h a l l  not  be d e n i e d .  A r t i c l e  1,
S e c t  i on 2 4 .

STATES WITHOUT CONSTITUTIONAL PROVISIONS:
N i n e  ( 9 )  s t a t e s  do n o t  have a c o n s t i t u t i o n a l  p r o v i s i o n  on 

arms:  C a l i f o r n i a ,  D e l a w a r e ,  Iowa,  Mary land,  M i n n e s o t a ,  N e b r a s k a ,
New J e r s e y , . N e w  York,  and W i s c o n s i n .
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. March 26,. 1986 .*
t ' t o A R Z 6 l $ f c

*•

• m n̂ ^ a t i o n  \
The Honorable Vic Fischer •
Alaska State Legislature
P,0. Box V ’ • •/ . ‘ ’ .• ‘Juneau, Alaska 99811 *

• •
< • . . - e

Rei S.J.R. 39 
Dear Senator Fiacher:

• •
You have asked for the Department of Law's comments 

upon the current language of S.J.R, 39, a resolution proposing 
an Amendment to Article I, sec. 19 of the st&ta constitution, 
relating to a citizen's right to keep and bear arms. As I 
understand it, S.J.R. 39, as amended on .the Senate floor 
yesterday, provides that art. I, sec. * 19 of the Alaska 
Constitution will be amended to read«

SECTION 19. . RIGHT TO KEEP AND BEAR ARMS. The’ /
|A WELL-REGULATED MILITIA BElHd NECESSARY TO • 
SECURITY OF A FREE STATE, THE) right of each 
citiien of the atate fTHE PEOPLE J to kaap and 
bear arms for lawful defense of self, family,

. property/ and the state and .For lawful hunting,.
recreation; :_and other lawful purposes,, shall not1 ■

• be infringed by s . state or by a borough or city 
of the state,
.We are concerned* that the * language presently 

contained in S.J.R 39 might allow later constitutional 
challenge to some existing state statutes. Present law, for 
ex<..apla, prohibits a convictad felon from possessing a 
concealable firearm, prohibits . possession of oertain weapons 
such as bombs, hand grenades, silencers, and sawed-off shot 
guns, prohibits possession Of a firearm while intoxicated, or 
the discharge of a firearm from, on, or across a highway, the 
carrying of a concealed weapon, posseaaion of a loaded firearm 
on licensed premises, or possession of a firearm by a minor, 
without parental consent. (See AS 11.61.200-,220.)

• . • * . .. • ‘ ; • . ’* * These statutes' serve' an important public, safety 
function by carefully regulating the possession of especially 
dangerous weapons or weapons-carried in.an especially dangerous . 
manner or placb. If the legislature does- nOt Intend to render
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for example), 'then the’ legislature!* • intent . to . confcinu'ar. to 
allow reasonable regulation by \.l*w •ishoUld ..be ;ir\ade: dinar* The 
possibility that thp language proposed in S.J.R. 38 oi?uld bf 
Interprated as invalidating * soma portions .of Alaska's present 
.cripinal code la a‘ real one.* S*e,. for example,. flfcate, v* 
.Kessler, 614 P.2d 94 (Ore.' 1980). and State' v. Delgado. ..692 
KTETflo (Ore. 1984). . ----- -- ---3 \'

• • 4 • .  i * • * e •

We believe that* any- possible* ambiguity' cbuld. bo 
eliminated by the addition,'at the end of the current language, 
of the phrase "except that .. the manner of koeping and. bearing 
arms may be regulated by law.” This suggested language is 
based upon similar provisions in the constitutiona of several 
Other states, including Florida (art. I, sea. 8), Georgia (art. 
X, sec. 1), and Utah (art. X, seo. 6). The addition of this 
clause would make it clear that, although a citizen*a basic 
right to keep and bear arma may not ba infringed, reasonable 
and appropriate regulation of the manner in which arms are kept 
or borne (i.e., possession by felons, by minors, in a bar, 
while intoxicated, etc.) is not an infringement on an 
individual's constitutional right. Mr. Rupe Andrews, Alaska 
field Representative for the National Rifle Association, has 
indicated- : that his organization would not object to • the 
inclusion of this additional language in S.J,R. 39.. .1 also 
suggest that you consider retaining the language in the present 
constitutional provision ”the people,* rather than ohange it to 
"each citizen of the state." State constitutional provisions 
have traditionally recognised the equal rights of all residents 
Of the state, regardless of.the resident's national origin.

A carefully drafted' amendment would minimise the 
possibility that, should the proposed constitutional amendment 
be adopted*,-~a criminal defendant would later be able to argua 
that a criminal weapons misconduct statute is unconstitutional 
because it violates his right to keep end bear arms under art. 
X, sec. 19 of tho state constitution.

Harold M. Brown 
Attorney General



COMMENTARY ON PROPOSED AMENDMENT TO ALASKA

RIGHT TO BEAR ARMS GUARANTEE ’ . • ’ / ; •'

A r t i c l e ,  I ,  S e c t i o n - 19 o f  t h e  C o n s t i t u t i o n  o f  A l a s k a  w o u l d  be

a me n d e d  t o  r e a d  a s  f o l l o w s :

The  r i g h t  o f  e a c h  c i t i z e n  o f  t h e  s t a t e  t o  k e e p  a n d  b e a r  a r ms  
f o r  p e r s o n a l  d e f e n s e  a n d  f o r  t h e  d e f e n s e  o f  f a m i l y ,  p r o p e r t y ,  
a nd  t h e  s t a t e  a nd  f o r  l a w f u l  h u n t i n g ,  r e c r e a t i o n ,  a n d  o t h e r  
l a w f u l  p u r p o s e s  s h a l l  n o t  be  i n f r i n g e d  by t h e  s t a t e  o r  by a 
b o r o u g h  or  c i t y  o f  t h e  s t a t e .

T h i s  p r o p o s a l  g u a r a n t e e s  a b r o a d  i n d i v i d u a l ' r i g h t  a n d  ‘ 

e x p l i c i t l y  p r o t e c t s  t h e  t r a d i t i o n a l  r i g h t s  t h a t  gun o w n e r s  i n 

A l a s k a  a l w a y s  a s s u me d  w e r e  g u a r a n t e e d .  The  A l a s k a  p r o p o s a l  i s  a 

b l e n d i n g  o f  t h e  New M e x i c o ,  N e v a d a ,  New H a m p s h i r e ,  N o r t h  D a k o t a ,  

C o l o r a d o ,  M i s s i s s i p p i ,  M i s s o u r i ,  M o n t a n a ,  Ok l a h o ma ,  a n d  U t a h  

g u a r a n t e e s .  . . ' .

I .

TO WHOM THE RIGHT DELONGS
f » • • . y   ̂ ^

' . T h i s  g' ua. ran t e e ’ wou Id • be 1 ong. , ' t o . t h e ' . c i  t . i zen  o f  t h e s t a t e .

• C i t i z e n s h i p  i n c l u d e s  t h e  f u l l  e n j o y m e n t  of  a l l  r i g h t s  and  

p r i v i l e g e s .  The  f u l l  e n j o y m e n t  o f  a l l  r i g h t s  a nd  p r i v i l e g e s  i s  

o b v i o u s l y  n o t  e n j o y e d  by c e r t a i n  g r o u p s ,  i n c l u d i n g  t h e  f o l l o w i n g :  

c o n v i c t e d  f e l o n s ,  l u n a t i c s ,  a n d  i l l e g a l  a l i e n s .  T h i s  p r i n c i p l e  

. o f .  l aw i s  s o  w e l l  e s t a b l i s h e d  t h a t - c o m m e n t a t o r s  o n l y  m e n t i o n  i t  

b r i e f l y  i n p a s s i n g .  S e e  D o w l u t  <5c Kno o p ,  S t a t e  C o n s t i t u t i o n s  a n d  

t n c  R i g h t  t o  Keep and De a r  A r m s , 7 Ok I . C i t y  Un i v .  L . R e v .  17 7 ,

19 1 ( 1982 ) .  Se e  a l s o  S t a t e  v.  K e s s l e r , 289 Or .  359 , G14 P . 2d 9 4 ,  . 

99 ( 1980 ' . ’



i i .  •
WHAT CONSTITUTES ARMS . • ' . :

C o n s t i t u t i o n a l l y  p r o t e c t e d  a r ms  a r e  t h o s e  arms-  t h a t  a r e  ‘

commonl y'  k e p t  by t h e  p e o p l e .  . T h e  p e o p l e  o f  A l a s k a  c'oinmon l y  • k e e p

arid b e a r  r i f l e s , ’ h o t g u n s , -  p i s t o l s ,  r e v o l v e r s , ‘e d g e d  w e a p o n s ,  ■ •

h a t c h e t s ,  and c l u b s .  The y  do n o t  p o s s e s s  we a p o n s  t h a t  a r e

e x c l u s i v e l y  u s e d  by t h e  m i l i t a r y  o r  we a p o n s  o f  ma s s

d e s t r u c t i o n .  T h e r e f o r e ,  bombs ,  p o i s o n  g a s ,  o r  c a n n o n s  do n o t

come u n d e r  t h e  u m b r e l l a  o f - t h e  c o n s t i t u t i o n a l  g u a r a n t e e .

I I I .
THE RIGHT TO KEEP AND BEAR ARMS 

Arms may be  k e p t  o r  b o r n e  f o r  d e f e n s i v e ,  r e c r e a t i o n a l ,  a nd  

o t h e r  t r a d i t i o n a l  l a w f u l  p u r p o s e s .  A l a s k a ' s  f r o n t i e r  t r a d i t i o n  

i s  t o  c a r r y  a r ms  o p e n l y .  S e e  Nunn v . S t a t e . 1 Ga.  (1 K e l . ) .  24.3 

(.1846 ) ;  S t a t e  v. '  K e r n e  r , 181 N . C - 5 7 4 ,  10 7 S . E . '  222 ( 192 1 ) ; 

G l a s s c o c k  v.  C i t y  o f  C h a t t a n o o g a , 157 T e n n .  5 1 8 ,  11 S . W. 2 d  678 

. (  1928 ) ;  C i t y  o f  La s  Ve ? a s  v.  M o b e r g ; 435 P .  2d 73.7 (N. M.  App .  • '

' 1 9 7 1 ) ; ' .Ci  t y  ' o f .  L akew ood v.  P i l l o W ,- 180! C o l o .  20 ,  501 P .'2 d  744  '  •

( 1 9 7 2 ) .  The  c o n c e a l e d  c a r r y i n g , o f  a r ms  may be  p r o h i b i t e d  i n  a 

p u b l i c  p l a c e .  The  s t a t e  may r e q u i r e  t h e  o b t a i n i n g  o f  a l i c e n s e  

t o  c a r r y  an a r m c o n c e a l e d .  Ho we v e r ,  a c o n c e a l e d  c a r r y i n g  l i c e n s e  

s t a t u t e  wo u l d  h a v e  . to be  e q u i . t a b l y  a d m i n i s t e r e d .  S e c  S e l m b c r  t v.  

D cD ard :, 73 I n d .  D e c . 5 1.0, 398 N . E . 2 d  1339 ( I n d .  App .  1980 ) .

Th e  c o n s t i t u t i o n a l  p u r p o s e  f o r  b e a r i n g  arm s wo u l d  n o t  be
. i 1

f r u s t r a t e d  by a p r o h i b i t i o n  on c a r r y i n g  a r ms  w h i l e  d r u n k ,  t o  u 

p o l l i n g  p l a c e ,  c o u r t ,  p u b l i c  a s s e m b l y ,  or  -in a ma n n e r  c a l c u l a t e d  

t o  i n s p i r e  t e r r o r . .  The  k e e p i n g -  o r  b c u r i n g  o f  a r ms  ' i n t h e  home o r



■

p l a c e  of  b u s i n e s s  may be e i t h e r  o p e n  o r  c o n c e a l e d , '  k e e p i n g  . t he  

c a s t l e  d o c t r i n e  i n m i n d  a nd  t h e  p u r p o s e  o f  p r o t e c t i n g  a p l a c e  o f  

. b u s i n e s s .   ̂ . • ’ : •

THE RIGHT SHALL NOT BE INFRINGED BY THE 
STATE OR ANY SUBDIVISION THEREOF

N e i t h e r  t h e  S t a t e  n o r  any s u b d i v i s i o n  o f  t h e  s t a t e  c o u l d  

p r e v e n t  t h e  p e o p l e  f r o m k e e p i n g  o r  b e a r i n g  c o n s t i t u t i o n a l l y  

p r o t e c t e d  a rm s  w i t h i n  t h e  p e r i m e t e r s  o f  t h e  c o n s t i t u t i o n a l  

g u a r a n t e e .  Laws f o r b i d d i n g  t h e  s a l e  o f  a r ms  or  a m m u n i t i o n ,  or  

p r e v e n t i n g  t h e  r e p a i r ,  b e a r i n g ,  or  k e e p i n g  o f  c o n s t i t u t i o n a l l y  

p r o t e c t e d  a r m s ,  law s r e q u i r i n g  a l i c e n s e  t o  p o s s e s s  o r  a c q u i r e

a r m s ,  o r  t h e  p a y me n t  o f  s p e c i a l  t a x e s ,  or  r e q u i r i n g  r e g i s t r a t i o n

.. w o u l d  be.  an  i n f r i n g e m e n t  on- t h e  r i g h t  . t o k e e p  and b e a r  a r ms .  The'
. . ' • * • • •  * * : * . .  • * * 1 . , / •... . i * •• • *. • ’ * . ' •  '• •*

g u a r a n t e e  w o u l d  a l s o  p r o v  i d e  f o r  un i f o r mi  t y - . t h r o u g h o u t  th e . ' 

s t a t e . '  T h i s  wo u l d  be a f o r m o f  p r e e m p t i o n .  U n i t s  o f  l o c a l  

g o v e r n m e n t  c o u l d  o n l y  e n a c t  l e g i s l a t i o n  w h i c h  was  a b s o l u t e l y  

n e c e s s a r y  an d . un iqU .ely .’:r te c e s .s a ry  f o r  'a -uni  t of.  l o c a l -  V'  . ; - . ' 

g o v e r n m e n t .  •. T h e r e f o r e ,  a c i t y  o r  v i l l a g e  c o u l d  r e g u l a t e  t he '  

d i s c h a r g e  o f  f i r e a r m s  w i t h i n  i t s  b o u n d a r i e s  w i t h o u t  i n f r i n g i n g

t h e  r i g h t  t o  k e e p  and b e a r  a r ms .

* , • • . ’ *' ,.
.  •. * •« , , k . *

• . v .  • ' ■ *
CONCLUSION :• . .  ■ ' ••' '.

The  p r o p o s a l  g u a r a n t e e s  t h e .  f u n d a m e n t a l  r i g h t  o f  a c i t i z e n  

t o  k e e p  and b e a r  a r ms  f o r  t r a d i t i o n a l  p u r p o s e s .  T h i s  r i g h t  may

n o t  be  i n f r i n g e d .  The m i s u s e  o f  a r ms  - f a l l s  o u t s i d e ,  t h e
" .* * * . * * • • * * ***•• * * 

b o u n d a r i e s  o f . . t h e  . c o n s t i t u t i o n a l  • g u a r a n t e e .  T h e ’* .types o f  ’ ■ •



m i s c o n d u c t  t h a t  t h e  l e g i s l a t u r e  may f o r b i d  a nd  p u n i s h  a r e  w e l l -  

known a n d  s e l  f - .e v . r d e n t ; e x a mp l e s  i n c l u d e  u s i n g , a r m s  t o  ro b ', .’ 

h a r a s s ,  i n t . f mi d a t e , . '  o r  r e c k l e s s l y  e n d a n g e r  so m eo n e , .sh o o t i rig ' i n 

an u n s a f e  p .la c e  . o r  m a n n e r , and p o ach .i ng .  ' . T h e r e f o r e ,  t h i s ' . '  • . 

p r o p o s a l  w i l l  n o t  h i n d e r  t he  l e g i s l a t u r e  i n p e r f o r m i n g  i t s  d u t y  

t o  p u n i s h  t h e  m i s u s e  o f  a r ms .
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Group e y es  
gun control 
for Alaska
- . There may be a need for 
a cool-down period in the 
purchase of guns in Alaska, 
iiul incmliers of the slate's 
Criminal Justice Operations 
Group are afraid that the 
National Rifle Association 
and grassroots sentiment 
against gun control in Alas­
ka make such legislation un­
likely

The members of the group 
held Iheir monthly meeting 
Iasi week at Kenai City Hall.

Clipped to their agendas 
for the meeting was a news­
paper report of the An­
chorage shikitin)', case in 
which William O'Shea, who 
was under a court domestic 
order to leave Renee Vega 
alone, stands accustd of kill­
ing her with a handgun he 
bought a short while before 
the shooting occurred at a 
local store.

Many people sge this as a 
case where a "cooling-off 
period" might have helped, 
said Larry Weeks, head of 
the Department of Law's 
Criminal Division But, he

said, "that’s •  big step In this 
state to sort of take a posi­
tion on something like this."

Some states have laws that 
require gun buyers to wait a 
few days alter purchase to 
pick up the weapon.

A rt English , com m is­
sioner of the Department of 
Safety, aaid that "the NRA 
h a t already put me nn 
notice" regarding gun legis­
lation. He said the NRA's 
national lobby will probably 
aim for legislation in the 
next Alaska Legislature to 
seek banning restrictions on 
firearms

English said lie agreed 
with Weeks that a cool-down 
period might have helped in 
a case like the Vega killing, 
but "it's going to be darn 
tough" to achieve. He added 
later that he was also un­
convinced that it would 
work.

Myrs Munson, commis­
sioner of Health and Social 
Services, suggested that it 
might be possible to deal

with NRA preatures In the 
context of a "horror story" 
like the Vega case. She said 
the state should consider in­
troducing legislation so that 
it would be on the pro end of 
a resulting public debate, 
rather than let the NRA ini­
tiate proposals and place the 
state in the negative position 
of attacking the bills.

Dana Fabc. bead of Ihc 
I’ublic Defender Agency, 
s a id  le g is la tio n  m ight 
achieve twn protections 
postponing the effects of 
immediate anger and allow­
ing lime for a routine check 
of nn individual's record lx.’ 
fore giving that person 
possession of a gun

Weeks sccined lo agree, 
saying that the best defense 
might be a good offense. 
"They can tell me I'm wrong 
all day, but they're not going 
lo convince me." he said. "I 
can get shot at by those pco- 
pleallday."

He added that O'Shea had 
a record of two felony con-

Tt. Pat*

AXC black Lab nauteted. mak). 
1 yaarotd *160 
16215/46424 282 9866

H

vlctions and "a t least half a 
docen misdemeanors" when 
he bought the gun.

However, Weeks went on 
to suggest that the group 
consider nothing more than 
exploration of the Idea at this 
Ume. "Before we take a 
position for the administra­
tion, we better make sure 'he 
administration la involved in 
ail Ih ls/'hesaid .

John Havelock, an ex- 
attorney general who is the 
group's coordinator, and 
English expressed strong 
reservations about any such 
legislation having a chance 
of becoming law in Alaska. 
English said that the opposi­
tion, including the NRA, 
makes politicians afraid of 
gun control.
, Attorney General Grace/ 
Berg Schalble was more op- 

{timistic, sayirg, "There is 
tan Increasing body of people 
Iwbu are concerned about the 
S a turday  night specials 
(small handguns)."

Fabe said, "You need 
‘Mothers Against Saturday 
Night Specials'," or some 
such strong grassroots sup­
port.

Duane Udland, outgoing 
Soldotna chief of police, 
agreed about the strength of 
Ihc opposition. "1 think the 
NRA la going lo flood this

atate... They've got a lot of 
a rg u m en t*  about these  
things with a lot of common 
sense about why theae things 
don't work,"he aaid.

The group took no action 
on the matter. English said, 
"The stands we lake, we 
want lo make dam sure we 
want to take."

The C rim inal Ju s tic e  
Operations Group Is more of 
on adm inistration in te r­
c o m m u n i c a t i o n s -  a n d  
brainstorming group than an 
action group, but Havelock, 
after the meeting, said its 
discussions often lead to 
consensus or action later on.

The group did go on record 
last year, he said, in unani­
mous opposition to an NRA 
proposal for a constitutional 
am endm ent a gainst gun 
control.

Taking a Last look back at 
the O'Shea case as Monday's 
group meeting ended. Mun­
son said that .he nature of 
the case men.it that "some­
body's got to be blamed." 
Bui she said the NRA would 
make certain the public 
debate is not framed around 
the idea that there is a iecd 
for a cooling-off period in 
gun sales.

No representatives of the 
NflAspokeal the meeting.




