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NO. CC972

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA

STATE OF WEST VIRGINIA,

ex rel. CITY OF PRINCETON, PETITIONER,
V.
HAROLD L. BUCKNER, RESPONDENT.

CERTIFIED FROM THE CIRCUIT COURT
OF MERCER COUNTY, WEST VIRGINIA

BRIEF OF HAROLD L. BUCKNER

I. KIND OF PROCEEDING AND NATURE OF RULING BELOW

Respondent, Harold L. Buckner, a duly elected and serving magistrate of
Mercer County, West Virginia, refused to issue a warrant subsequent to the passage
of Article 3, Section 22 of the West Virginia Constitution (The Right to Bear Arms
Amendment). The petitioner sought a Writ of Mandamus in the Circuit Court of
Mercer County, West Virginia, to require Magistrate Buckner to issue the warrant.
The Circuit Court ruled that the constitutional provision did, in fact, void West
Virginia Code, Chapter 61, Article 7, Section 1 insofar as it dealt with the carrying
of firearms without a license. The Circuit Court directed the parties, with their

agreement, to certify the questions presented to the West Virginia 'upreme Court



of Appeals, which granted the State's petition to docket the certified question on

October 13, 1987.

H. THE CERTIFIED QUESTIONS

I. Is West Virginia Code, Chapter 61, Article 7, Section 1, constitutional in
light of the subsequent adoption of Article Ill, Section 22 of the Constitution of
West Virginia?
2. May the Legislature of the State of West Virginia by proper legislation

regulate the right of a person to keep and bear arms in the State of West Virginia?

ED. STATEMENT OF FACTS

On the 10th day of March, 1987, a city policeman in Princeton, Mercer County,
West Virginia, arrested the operator of a motor vehicle for the offense of driving
under the influence of alcohol. In a lawful search following that arrest the policeman
discovered a .22 caliber automatic pistol in the pocket of the driver and requested
the driver to produce a license for the same. The driver advised the city policeman
that he did not have a license to carry the pistol.

The city policeman obtained a warrant for driving under the influence, charging
the driver with that offense, and requested of the respondent magistrate that he
issue a warrant for carrying a dangerous and deadly weapon without a license to do
so. The respondent concluded that West Virginia Code, Chapter 61, Article 7, Section
I was in violation of Article Ill, Section 22 of the Constitution of West Virginia.

Johnston. Holroyd  The Circuit Court of Mercer County found that the filing of a formal written
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under oalh was necessary to properly bring the matter before the Circuit Court in
the proceedings therein pending.

After hearing on the matter before the Circuit Court, the Court made the
following findings of fact:

1. "The Court finds that in comparing West Virginia Code, Chapter 61, Article
7, Section 1, and in Article 3, Section 22 of the Constitution of Wen Virginia, that
the said statute appears to be in conflict with the constitutional ..sion."

2. "The Court, therefore, finds that Article 3, Section 22, of the Constitution
has voided that part of West Virginia Code, Chapter 61, Article 7, Section 1 dealing
with the carrying of firearms without a license. The Court finds tliai the Legislature
of the State of West Virginia may regulate in some fashion the right to keep and
bear arms under circumstances not in conflict with Article 3, Section 22 of the

Constitution of West Virginia."

The petitioner and respondent agreed to certify this matter to this Court.

ARGUMENT

A. THAT THE VOTERS WERE LED TO BELIEVE THAT THEIR PASSAGE

OF THE AMENDMENT WOULD NOT ABROGATE EXISTING STATUTORY

REGULATION OF DANGEROUS WEAPONS.

The State, in its brief, observes that "much of this argument was distilled from
a draft of James W. McNeely's comprehensive article entitled 'The Right of Who to
Bear What, When and Where—W.Va. Firearms Law v. The Right to Bear Arms
Amendmentl 90 W. Va. L. Rev. p. 1125 (1987)".

As pointed out in the amicus curiae brief of the National Rifle Association,
Mr. McNeely was a member of the Legislature which passed the constitutional
amendment in question, having been elected and duly serving as such from Mercer

County. As pointed out on page 5 of the amicus cunae brief, Delegate McNeely
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attempted to insert the word "lawful” by amendment on March 20, 1985, and that
amendment was subsequently stricken by the Legislature. Subsequently, on the next
day Delegate Thomas A. Knight, D-Kanawha, attempted to have the resolution returned
to second reading in order to make an amendment, subjecting the right to the "police
power" of the state. This attempt was defeated seventy-six to twenty-two in the
House of Delegates. The House of Delegates then voted ninety-one to seven to pass
the resolution.

On the Senate side, Senator Palumbo argued long and hard against the resolution
for the fear that it would strike down existing laws. See Appendix A-20 to the
imicus curiae brief.

A review of the various articles, which are attached to the amicus curiae
brief, as an appendix, indicates that newspapers and debates throughout the State
during the passage of the resolution and thereafter, fully and thoroughly expressed
the opinion of those who would oppose the resolution on the basis that it would
cancel existing gun-control laws.

The State, in its brief, concludes (page 8) that "it is clear that the Right to
Keep and Bear Bears Amendement to the West Virginia Constitution was not meant
to nullify existing laws." This conclusion is without factual support or logic. Had
the efforts of Delegate McNeely to add the word "lawful” and had the efforts of
Delegate Knight to make the amendment subject to the "police power" of the State,
or either of these efforts, been successful, then the argument of the Sta‘e might
bear some logic. The fact that both of these efforts were specifically turned down
by the Legislature indicates clearly that the Legislature had no such intent as stated
by the State. Had that been the clear intent of the Legislature in pass'ng the

resolution, it could have simply added language to that effect, or adopted one of

the amendments referred to.



The argument of the State in its brief, on puge six and seven, alleging that
the proponents repeatedly asserted "that the proposed amendment would have no
effect on existing gun laws; the express purpose of the amendment was simply to
prohibit municipalities from, at some point in the future, banning guns"”, is equally
illogical in light of West Virginia Code, Chapter 8, Article 12, Section 5A, which

very clearly provides that

"...neither a municipality nor the governing body of any municipality
shall have the power to Ilimit the right of any person to own any
revolver, pistol, rifle or shotgun, or any ammunition or ammunition
components to be used therewith nor to so regulate the keeping of
gunpowder so as to directly or indirectly prohibit the ownership of such

ammunition...."

This statute was passed by the Legislature in 1982 prior to the passage of the
resolution in question. That statute goes on to permit the municipalities to pass
ordinances relating to the arresting and conviction of persons for carrying about
their persons any revolver or other pistol, etc. It is interesting to note that this
section does not even require an exemption where the person has a license therefor.
Thus, with West Virginia Code, Chapter 8, Article 12, Section 5A in place, the
municipalities could not have passed any laws banning or possessing the listed firearms
in the future.

The basis of the argument of the State is that the proponents took the position
that the right to bear arms amendment did not change existing laws. The fact of
the matter is that the opponents of the amendment took the position that it would,
-in fact, change existing law and the Legislature refused, although j/i/en opportunity
to do so, to word the amendment in such a fashion so as to deal witn that question.

As pointed out by the undersigned in Respondent's Note of Argument heretofore
filed, the function of constitutional provisions as opposed to statutory provisions,

JOHN4Tn»j HOLRSYD
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"At the outset it might be well to reiterate what this court has said
on several occasions...'The Legislature of this State, unlike the Congress
of the United States, under the Federal Constitution, does not depend
for its authority upon the express grant of legislative power. The

Federal Constitution is a grant of power; the State Constitution is a

restriction of power. The Constitution of the State is examined to

ascertain the restraints, if any, which the people have imposed upon

the Legislature, not to determine the powers they have conferred.'

If West Virginia Code, Chapter 61, Article 7, Section 1 is still effective, why
did we need Article Ill. Section 22 of the Constitution? If Article IIl, Section 22 of
the Constitution means anything, it has to mean that the people of the State wanted
to change the law in existence at the time and place restraints upon the Legislature.
Any other conclusion is illogical and would render the act of the Legislature and
the people in adopting the constitutional provision an exercise in futility.

The comparison by the State of the instant constitutional provision with the
federal constitutional provision as discussed in State v. Workman, 35 W.Va. 367, 14 SE
9 (1891) ignores the fact that the provisions now before the Court are substantially

different from the Second Amendment to the United States Constitution, which says

"A well regulated militia being necessary to the security of a free
state, the right of the people to keep and bear arms, shall not be

infringed."

The Federal Constitution refers to the "people” as a class, as compared to
the constitutional provision now before the court, which refers to "a person".

There is an obvious and clear inconsistent etween West Virginia Code,
Chapter 61, Article 7, Section I, and Arlicu ... ion 22 of the Constitution. It
is the duty, therefore, of this Court to apply the clear intention of the electorate
and hold the statute in question unconstitutional. This principal has been enunciated
by this court in unequivocable language:

"If a constitutional p'ovision is clear in its terms, and the intention of

the electorate is clearly embraced in the language of the provision

itself, this court must apply and not interpret the provision." State ex
rel Bagley v. Blankenship, 246 SE 2d 99 (W. Va. 1978).



Jcmnotcn. Houhovo
A Gioson
o»s«r» at L»<v

U ™M M»in

pnmei*e*< WV 24740

B. THAT THE RIGHT TO BEAR ARMS IS NOT UNLIMITED, AND IS
SUBJECT TO REASONABLE REGULATION BY THE LEGISLATURE TO
PROMOTE THE PUBLIC WELFARE.

1 THAT THE LEGISLATURE’S POLICE POWER PERMITS
REASONABLE REGULATION OF THE EXERCISE OF FUNDAMENTAL

CONSTITUTIONAL RIGHTS.

The Right to Bear Arms Amendment is, as observed by the State in its brief
on page nine, clear and unequivocable. It is conceded that the amendment would
by implication exclude the use of arms for purposes other than as stated in the
amendment. The Legislature may address those other purposes in a fashion not
inconsistent with the constitutional provision. Unfortunately, West Virginia Code,
Chapter 61, Article 7, Section 1 far exceeds the power of the Legislature to so
address the use of arms for purposes not set forth in the Right to Bear Arms
Amendment.

To argue that the licensing scheme satisfies the constitutional amendment is
to ignore reality. The licensing scheme in West Virginia now in place is found in
West Virginia Code, Chapter 61, Article 7, Section 2, and requires the applicant for
the license to publish a notice setting forth his name and occupation and the fact
that he will appear before the Circuit Court on a certain day and make application.
The section goe™ on to provide that the court "may4 grant the license. The applicant
must file a verified application showing (1) that he is a citizen of the Umteds States
of America; (2) that he has been a bona fide resident of the state for at least one
year and of the county for sixty days; (3) that he is over eighteen years of age, a
person of good moral character, of temperate habits, not addicted to intoxicants
nor controlled substance and that he has not been convicted of a felony or any
offense involving the use of a weapon in an unlawful manner, and that he is gainfully

employed in a lawful occupation and has been so engaged for a period of five years
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next preceding the date of his application; (4) the purpose or purposes for which
the applicant desires to carry a weapon, the necessity therefor, the counties in
which he desires to do so; (5) that he is qualified under minimum requirements for
the handling and firing of firearms as promulgated by the Department of Natural
Resources. The applicant, if he can convince the Circuit Court that he ought to have
a license under these provisions, is then required to pay $50.00 to the Sheriff and file
a bond with the Clerk of the Circuit Court in the penalty of $5,000.00. After all
of this is done and the fees paid, the license is issuea and the Clerk furnishes the
Superintendent of the Department of Public Safety a certified copy of the order.
How is it possible to read into the constitutional amendment that a person's
right to keep and bear arms can be so restricted? There is nothing m the constitutional
amendment which could restrict the right to citizens of the United States of America,
to a one-year residency of the state and a sixty day residency of the county. The
statute requires that the person be gainfully employed in a lawful occupation and
have been so engaged for a period of five years next preceding the date of his
application. This would eliminate retired persons, persons on disability, housewives,
persons in school and anyone else who has not been gainfully employed for a period
of five years. Is the State taking the position that these people are not "persons”
as contemplated by the constitutional amendment? Where in the constitutional
amendment does it authorize the Legislature to delegate to the Department of Natural
Resources the power to make rules and regulations for the handling and firing of
firearms? Where in the constitutional amendment does it say that a person is
restricted to a particular county or counties in which he may keep and bear arms?
Where in the Constitution does it say that the Circuit Court shall, in its exclusive

discretion, decide who can keep and bear arms and who can't keep and bear arms?
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This rather brief analysis of the licensing law should make it obvious that
the existing law, with regard tc the right to keep and bear arms for the reasons
set forth in the amendment, is clearly unconstitutional.

It is admitted that the Legislature's police power may encompass "reasonable”
restraints upon constitutionally granted rights, but the State herein is taking an
extremely unreasonable view of that right. By way of example, the right of free
speech as established by the Constitution does not extend to the right of a person
to yell fire in a crowded theater. But here, if the State's position is well taken,
the right of free speech could be restricted to persons who have a license to speak,
who have been residents of the state for more than a year, have been gainfully
employed for more than five years, and conform to the regulations set forth by some

bureauracy of state government. All other persons would not have the right of free

speech.

2. THAT LEGISLATURES FROM JURISDICTIONS WTH

CONSTITUTIONAL PROVISIONS SIMILAR TO WEST VIRGINIA'S

REGULATE CARRYING HANDGUNS.

The State here argues that many other states have similar constitutional
provisions and goes forward with statutory regulations concerning the same. While
this argument might be helpful, it is submitted that the same is an argument to the
wrong branch of government. This is a legislative matter. The question before this
court being narrowly limited to the constitutionality of West Virginia Code, Chapter
61, Article 7, Section 1, and the certified question as to whether or not the Legislature
may regulate in some fashion the right to keep and bear arms under circumstances
not in conflict with Article HI, Section 22 of the Constitution of West Virginia.

The State seems on pages 13 and 14 of its brief to be conceding that the

licensing requirements of West Virginia are oppressive, at least in the two instances

of the posting of a bond and that the person be employed for the five preceding



years, and concludes that they may be stricken without compromising legislative
intent. The undersigned does not find in the statute the usual provision that the
provisions therein are severable and that the statute would survive if any part of it
is found to be unconstitutional. However, the entire philosophy of the licensing
statute was passed without the benefit of the guidance of the Right to Bear Arms
Amendment. The undersigned does not concede, by any interpretation, that the
Legislature has the power to require a license based upon the other requirements
set forth in West Virginia Code, Chapter 61, Article 7, Section 2. The Circuit Court
still has, under the State's suggestion, the absolute right to grant or not grant the
license and the other provisions of the licensing statute are equally oppressive. A
person does not need a license to exercise the right of free speech. The Right to
Bear Arms Amendment does not provide for a license. The right is stated in clear
and unequivocable language, and is not subject to interpretation by applying conditions

and restrictions not contained therein.

3. THAT COURTS FROM JURISDICTIONS WITH SIMILAR
CONSTITUTIONAL PROVISIONS UPHOLD THE LEGISLATURE'S
POWER TO IMPOSE REASONABLE RESTRICTIONS ON HANDGUN

CARRYING VIA LICENSING.

Why does the State insist upon a license? Why can't we just accept the
constitutional amendment as it is written and in its clear language? What is the fear?

These questions seem to require some answer before this issue can be put in
perspective. For some unknown reason, governments in modern times seem tothink

that they can control people by requiring licenses for various aspects of life. The

population of West Virginia by an overwhelming majority passed Article Ill, Section
Johnston. Holroyd
Of Gioson 22 of the Constitution of West Virginia and didn't put the word licensein there
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constitutional amendment as it is written?
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Perhaps the State feels that bud people will have weapons and hurt good
people. It probably shouldn't be a shock to the State to know that bad people
already huve weapons and arp already hurting good'people. Apparently the State
feels that if the constitutional amendment is allowed to stand in its clear language,
the bad people will have more guns and will hurt more good people. If this is their
thought, they don't live in the real world. The bad people have all the guns they
want. It is the good people, the people wiio respect and obey the law, who don't
want to go to the trouble of going to the Circuit Court to obtain a license, post a
bond, run an ad in the newspaper and prove all the requirements of the law, to
obtain "permission" to keep and bear arms; these are the people who don't have arms
in our state. Convicted felons are prohibited by federal law from possessing or
carrying firearms which have moved in interstate commerce (18 U.S.C.A. Section
922(g9), (1987 pocket part), which should alleviate the fear that these people will
lawfully have weapons.

The State's chart of licensing statute indicates that most states permit the
open bearing of arms without a license. The undersigned is informed by attorneys
for the National Rifle Association, appearing by amicus curiae, that the claim in
the chart, that Michigan requires a license to carry openly, is incorrect, citing
M.S.A., Section 28. 424, M.C.L. Section 750.227, which reads as follows:

"A person who shall carry a dagger, dirk, stiletto or other dangerous

weapon, except hunting knives adapted and carried as such, concealed

on or about his person, or whether concealed or otherwise in any vehicle

operated or occupied by him, except in his dwelling house or place of

business or on other land possessed by him; and a person who shall carry

a pistol concealed on or about his person, or, whether concealed or

otherwise, in a vehicle operated or occupied by him. except in his

dwelling house or place of business, or on other land possessed by him,
without a license to carry the pistol as provided by law, or if licensed,
carrying in a place or manner inconsistent with any restrictions upon

which such license, shall be guilty of a felony, punishable by

imprisonment in the state prison for not more than five years, or by a
fine of not more than $2,500.00."

-11-



Johnston. Holboyd
a Gibson
attoanit, at
1430 Main frmtr
PuiNCtfOM. WV 24740

Further that'-Conneclicut and Indiana require a license to carry a pistol openly.
*However, a license is issued as a matter of right because of the right to bear arms.
Rabbitt v. Leonard, 36 Conn. Super. 108, 413 A. 2d 498 (1979; Schubert v. Debard,
73 Ind. Dec. 510, 398 N.E. 2d 1339) (Ct.App. 1980), and that it has even been held
that "not making (pistol license) applications available at the chief's office effectively
denied members of the community the opportunity to obtain a gun permit and bear
arms for their self defense”. Motley v. Kellogg, 78 Ind. Dec. 316, 409 N.E. 2d 1207,
1210 (Ct. App. 1980).

Further, according to counsel for the National Rifle Association, the State
has cited Utah Constitution erroneously, the same having been reworded to read as

follows:

"The individual right of the people to keep and bear arms for security

stiv.defense of self, family, others, property, or the state, as well as

for other lawful purposes, shall not be infringed; but nothing herein

shall prevent the legislature from defining the lawful use of arms.”

The up-to-date right to bear arms guarantees of the forty-two states may be
found in the Appendix to the amicus curiae brief on pages A-25 to A-29.

Since virtually every case relative to the position of the respondent herein
has been cited in the amicus curiae brief, the respondent adopts that brief and the
contents thereof herein.

Respectfully submitted.

HAROLD L. BUCKNER, Respondent, P.Q.

JOHNSTON, HOLROYD & GIBSON

-12-
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PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE

» P *

NAME: BILL LUHO
TITLE: 376-5199 WK
DORESS: POB 870368

CITY: WASILLA
phone: 376-6533
ILL NO:

ZIP: 99687

UBJECT: LOCAL AUTONOMY-ILLEGALIZE HOME BREWING???

ESSAGE: DEAR SIRS

PLEASE WORK TO REPEAL OR AMEND THE LAW WHICH MAKES HOME BREWING
I REALIZE AFTER TALKING TO MISTER LARSON’S

ILLEGAL IN THE STATE.
OFFICE. THAT THE

ADVISED THAT

INTENT WAS NOT TO

ILLEGALIZE IN THIS AREA AND WAS
I COULD PROBABLY CONTINUE. BUT THIS IS A HOBBY OF MINE THAT

I LIKE TO BRAG ABOUT ANO I LIKE TO BE LEGAL. WOULD APPRECIATE A REPLY.

POMIO: 19112057
DATE: 01/17/89
TIME: 11:20:57

IONAME: MAT-SU LIO

tOPIE3: REPRESENTATIVES REPRESENTATIVES SENATORS

UR SON MENARD KERTTULA
BARNES BOUCHER SZYMAHSKI
BOYER CATO BINKLEY
COLLINS COTTEN FAHRENKAMP
DAVIS. H. DONLEY FAIKS
ELLIS FOSTER HALFORD
FURNACE GOLL JFINES
HANLEY HOFFMAN PEARCE
KOPONEN MARTIN STURGULEWSK1
MILLER PETTYJOHN UEHLING
PHILLIPS SHARP ZHAROFF
S»ULTZ SWACKHAMHER

TAYLOR ULMER

ZAWACKI

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE NAVARRE aw

NAME: RICHARD ROSS
TITLE: CHIEF OF POLICE
ADDRESS: 107 S. WILLOW ST
CITY: KENAL. ALASKA
PHONE: 283-7079
BILL NO: HIJR 7
SUBJECT: RIGHT TO KEEP Aim BEAR ARMS
MESSAGE: REQUEST THAT YOUR COMMITTEE NOT MOVE THIS RESOLUTION UNTIL IT HAS RE
CEIVEO THOROUGH LEGAL REVIEW. THE CONCERN BEING THAT THE MINIMAL STATUATORY R
ULATION CURRENTLY PLACED ON FIREARMS POSSESSION (IE FELON IN POSSESSION!POSSES
ION ON LICENSED PREMISES! WHILE INTOXICATED! OF ILLEGAL WEAPONS! CONCEALED WEA
PONS) MAY BE JUDICALLY NULLIFIED IF ADOPTED.

ZIP: 99611

POHID: 13193839
DATE: 01/17/99
time: 19:30:39

LIONAME: SOLOOTNA LIO

COPIES: REPRESENTATIVE SENATOR

SWACKHAMHER FISCHER



.PUBLIC OPINION MESSAGE

DEAR: ?PESENT SUNO

#Eme - SHIRLEY WARNEE
TITLE: VICE PRESIDENT
50RESS: 7800 LOTUS DRIVE
CITY: ANCHORGE, ALASKA ZIP: 99502
PHONE: 786-8851 - -
JILL NO: SJR 15
SUBJECT: RIGHT TO KEEP AND BEAR ARHS
Message: THE APOA STRONGLY OPPOSES tills BILL. THE ALASKA CONSTITUTION AS IT
IS WRITTEN WORKS WELL FOR LAW ENFORCEMENT. THERE ARE SOME POTENTIAL
PROBLEMS WITH WHAT THE NRA WANT/. IF 1T WORKS FINE IT SHOULD BE LEFT ALONE.
PLEASE REMEMBER GUNS IN BARS®™ ANU-ON SCHOOLGROUNDS. KEEP IN MIND RHEA VEGA.

POHIO:  ———-

OATE: 05/03/88

TIME: 17:19:30
LIONAME: ANCHORAGE LIO

COPIES: REPRESENTATIVES

gsldenberg
BARNES
COTTEN
NAVARRE
TAYLOR =
ULMER

DEAR:

NAME:
TITLE:
ADDRESS:
= CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

- POMID:
" DATE:
TIME:
LIONAME :

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE SUND

ROBERTA ROGERS

7310 MARCH COURT 82

ANCHORAGE, ALASKA ZIP: 99509
333-9985 .

HB <398 m * -

MEMBERSHIP OF MEOICAIO RATE COMMISSION

I VOTE FOR YOU NOT TO TAKE CHIROPRACTIC OFF MEDICAID.

03172911
05/03/A8
17:29:11 <~
ANCHORAGE-LI0O

REPRESENTATIVES

BARNES
COTTEN. "
GRUENSERG
NAVARRE*
TAYLOR
ULMER



DEAR:

NAME!
TITLE:
ADDRESS:
CITY:
PHONE!
BILL NO:
SUBJECT:
MESSAGE:

PROPOSITIONS.
ON THE BALLOT.

TOO.

POMIO:
DATE:
TIME:

L IONAME:

COPIES:

= "PUBLIC: OPINION MESSAGE

REPRESENTATIVE SUND ,

JIM WEIONER-

PRES. ASSOC. FOR PROTECTTION OF PF

5979 CHEAN HOT SPRINGS ROAD

FAIRBANKS <* b .. ZIP: 99701
980-6366 . - .

SJR 25

USE OF INCOME FROM PERMANENT FUND
THIS ALSO PERTAINS.TO HJROB." LET US NOT FORGET THESE IMPORTANT BALL
URGE THAT THE CONCEPTS CUTLINED IN THESE RESOLUTIONS BE PLACED
HJR 98"S TEXT- SEEMS MOST REASONABLE, BUT SJR 25 IS ALL RIGHT
b . EOM-Fz

07091632
05/09/68
09:16:32
FAIRBANKS LI1O ,.

REPRESENTATIVES REPRESENTATIVES

ADAMS DARNES .
BOUCHER " BOYER "
BROUN > CATO
COLLINS “ COTTEN
OAVIDSON DAVIS™-" =m
DONLEY e ELLIS
FRANK -\ FURNACE =
GOLL b GRUENBERG
GRUSSENDORF. HANLEY
HERRMANN e * HOFFMAN I 4
HUDSON " * ”KQPONEN
LARSON . * MARTIN o
MENARO MILLER =
NAVARRE ""PEARCE-
PETTYJOHN ** PHILLIPS
POURCHOT RIEGER
SHULTZ .. SPRINGER =
SWACKHAMHER S“TAYLOR
ULMER WALLIS

ZAWACK1

DEAR:

NAME j
titl
ADDR&SS:

ITY:
PIHONE:
BILL NO:
SUBJECT:
MESSAGE :

NOT B&J.IEVE A CONSTITUTIONAL AMMENDMENT IS NECESSARY.
ARE ALREAOY WELL PROTECTEpOJNDER OUR PRESENT CONSTITUTION.
BE PASSEOSJtPREFER JiWKVERSION AS WRITTEN BY REP. ULMER’S COMMITTEE.

POMIO:
" DATE:
TIME:

L IONAME:

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE SUND

Suane®Jdlano
CHIE POLICE

BOX (2999

soldotnA -

262-9955 &

SJR 15 = .

RIGHT TO® KEEP AND BRAR ARMS

THE CHIEFS OF POLIOE HAVE NOT CHANGED THEIR POSITIONOH SJR15. WE D

THE RIGHTS OF ALASKANS

IF LEGISLATION W

ZIP: 99669

13092931
05/09/88 ~
09:29:31-
SOLDOTNA LIO

REPRESENTATIVES

BARNES =
COTTEN-
GRUENBERG *
NAVARRE«=
TAYLOR
ULMER =



Voters know NRA rhetoric from real dangers

NEW YORK - Is the Na-
tional Rifle Association slip-
ping? If the 1988 election re-
turns are a guide, this most
feared special interest in
American politics may be
shooting itself in the foot.

It's well known that the
NRA poured $6.1 million into
Maryland to overturn a state
law banning cheap, conceal-
able handguns. Voters never-
theless supported the legisla-
tion by a wide margin, as the
NRA suffered its first defeat
in a statewide referendum on
gun control.

It's not so well known that
every U.S. senator targeted
by the NRA won re-election
anyway. Among them was
Howard Metzenbaum, D-
Ohio, a persistent advocate of
gun control who has been as
persistently denounced by the
gun lobby ("our biggest foe,”
declared Wayne LaPierre,
chairman of the NRA Politi-
cal Victory Fund).

Metzenbaum was the Sen-

ate sponsor of the Brady
amendment. Named for
James Brady, the former

press secretary wounded in

the attempt on President
Reagan’s life, the amendment
called for a seven-day waiting
period during which police
could determine whether any-
one trying to buy a handgun
had a felony record.

Despite the organization’s
efforts to defeat Metzenbaum
— he estimates that they
spent "hundreds of thou-
sands" against him in Ohio —
he was re-elected by 602,000
votes.

Metzenbaum thinks his tri-
umph over the NRA will im-
prove chances for the Brady
amendment in the next Con-
gress.

The Maryland referendum
defeat also should lessen leg-
islators’ fears of the NRA’s
ability to retaliate, since it
happened on the congressio-
nal doorstep and was heavily
covered by Washington press
and television. The gun lobby
put up $6.1 million of the
total of $6.6 million spent in
opposition to the state’s hand-
gun law.

Supporters of the handgun
law spent only $752,107 to
win by 58 to 42 percent. With

tom wicker

in the nation

Gov. Schaefer and most Mary-
land law enforcement offi-
cials on their side, they suc-
ceeded in convincing voters
that the law did not threaten
legitimate sportsmen and gun
owners, but would be effec-
tive in banning sales of cheap
weapons useful only to crimi-
nals.

These blows to the NRA in
the 1988 elections were bal-
anced, if at all, only by a
Nebraska vote to amend the
state Constitution to guaran-
tee the right to bear arms.
Bush’s election also may be a
boost for the NRA, since he
has opposed the waiting peri-
od and other gun control leg-

islation.

None of this necessarily
means that the NRA will not
remain a powerful opponent
of legislation and candidates
that appear to threaten the
millions of non-criminal
Americans who legitimately
own and want to keep gunsJ
In all but a few states, they
form a powerful voting bloc
easily aroused against any-
thing they think would de-'
prive them of, or restrict their
ability to possess, weapons'
they regard as theirs by right.

The 1988 election returns
suggest, however, that such
gun owners may be making,
shaiper distinctions between
real threats to their perceived
interests, and such reason-,
able, law-enhancing steps as,
the Seven-day waiting period
(already in effect in 22 states)!
and Maryland’s ban on cheap,j
concealable handguns.

If that’s so, the NRA will!
have to rethink its traditional;
cry-wolf tactics.

O Tom Wicker It a New York
TImaa columnist.
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In tho 1986 congressional elections, not a single
Incumbent targeted for defeat by the NRA lost his or her seat.

LaPlorre: “It"s very tough to defeat Incumbents In
Congress these days. Most members of Congress who vote for gun
control are 1n safe districts and nobody"s going to beat them.
There are few competitive districts loft where the gun Issue
Is the (major) Issue."

In recent congressional battles and numerous state gun
control fights, tho NRA and the organized police groups have
clashed bitterly. This has given state lawmakers and members
of Congress a political escape hatch, allowing them to oppose
the NRA by supporting their local police.

"I don"t see their relationship with police as ever bBlng
vary good again,” says Jerald Vaughn, executive director of
the International Association of Chiefs of Police.

LaPlerre says he held meetings recently with "three or

four* members of Congress, "people who we felt were confused”
over the early version of the plastic gun bill. "They"re still
friends of the NRA.™

LaPlerro®s view of his meeting with Exon: "l view It as
Informational. Ifinformation Is fence-mending, and
fence-mending Is Information, I guess you could Interchange
them."

Vaughn says of the NRA, "They are by no means out of the
picture, but there are signs their stranglehold on this
administration and Congress Is starting to loosen a bit.
There"s a growing recognition In law enforcement the NRA Is an
organization out of control. But politically, they"re a savvy
organization. They make sure they"re never In a position of
having to admit defeat."

N.T. "Pete" Shields, chairman of Handgun Control Inc..
says the entry of lew enforcement groups Into the fray has
been cruclal.

"The NRA used to call us bleeding-heart communists, soft
on criminals,”™ Shields says. “"Now, whole [law enforcement
community the guys on the firing line on the street Is behind
It (the fight to control guns). It"s not credible to think of
those people as bleeding-heart, liberal communists."

0407539
SECTION: General news
STORY TAG: FlorldaGuns
BY: COLE. RICHARD ; Associated Press Writer
OATELINE: MIAMI (AP) April 28. 198B
TIME: 1143PST CYCLE: AM
PRIORITY: Regular WORD COUNT: n/a

006537

The shooting of three Miami policeman In a month, along with
a skyrocketing murder rate, had authorities here demanding a
change In Florida®s liberal gun law Thursday, and the state
Legislature appears to be responding.

Only hours after Miami motorcyclo patrolman dames Hayden
was wounded twice with an automatic pistol during a routine
traffic stop, a state House criminal justice subcommittee
voted 4-3 Thursday to recommend an amendment to the state
constitution to require a seven-day coollng-off period for gun
buyers.

On Wednesday, the full Senate had approved another bill
that tightened up gun law loopholes allowing some convicted
criminals to got concealed weapons permits.

The current relaxed gun law. approved last year over the
protests of urban police agenclos, a1 but eliminated
cooling-off periods, banned local gun control ordinances and
allowed most Floridians to carry a concealed weapon.

Opponents, Including Mlaml-area police and city officials,
say 1t encourages a Wild West atmosphere they blame for a
surge In violence.

eYou llberrlize gun laws and people feel they are at
liberty to go out and shoot each other and shoot policemen,"
an angry Miami police Sgt. David Rivero said Thursday. "We"re
headed the wrong way."

Miami had an 18 percent Increase In gun-related crimes
between October and March, compared with the same period
before the lawwas passed. And ominously, gun theft., were up
30 percent, said Rivero.

The murder rate In Dade County, after having dropped last
year, has soared again, hitting the 100 mark In April four

months ahead of the 19J7 rate.

"We"re going to have to sea a lot more people killed and
maybe a lot more policemen killed before the Legislature makes
a change,"™ said Metro-Dada police spokesman A) Hldalgo-Gato.

Miami Mayor Xavier Suarez on Thursday called for a new law
or a state constitutional amendment giving local communities
the right to regulate guns.

-We need extensive background checks and a cooling-off
period,” said Suarez. Under the current state law, counties
can Impose a limited two-day cooHng-off period, but police
say It"s so vague that It"s meaningless.

Wednesday night"s wounding of Hayden, who was listed in
stable condition Thursday, occurred In the same neighborhood
(cont. next page)
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ALASKA PEACE OFFICERS ASSOCIATION

. Stale APOAOTFice = P.O0. Box340106 = Anchorage, AX99524-0106 = (907)786-1807

eFebruary 15, 1988 ‘

The Honorable Fran Ulmer
Chair, State Affairs Ctmuittee
Alaska State Legislature

P. 0. Box V

Juneau,. AK 99811

. * I 0
*Deai- Fran: . .-

I am writing concerning Senate Joint Resolution 15 which proposes
an amendment to the Constitution of the State of Alaska. ‘'Hie
resolution has been referred to the House State A ffairs Cbnmittee.

On January 14, 1988, the Alaska Peace Officers Association Board
of Directors formally received the proposed resolution. At the
conclusion of the review a motion was unanimously passed opposing
Senate Joint Resolution 15...

Our concern with this amer-iinent change is that the door oould be.
conceivably left open to eliminate other- laws currently cn the
bocks. laws such as felon in possession of a handgun, possession
of weapons by intoxicated persons, carrying ooncealed weapons,
etc.- We feel these are fair and justifiable laws that are
obviously needed..

As you-are {probably aware,'-a majority of our r.ertbers are gunv
enthusiast. We are engaged in many activities, such as hunting,
target shooting, trap shooting and almost any sporting, activity
relating to guns and weapons. We do not feel our current
constitution prohibits or dampens any legitimate activity in
relation to these activities.

Therefore, if the machine is not broken, why fix it. We do not
feel the current constitution infringes upon any person or group,
the right to bear arms. It does, however, allow the state to
control the possession of weapons by certain people such as
felons and people under the influence. It also allows the state
to control pertain classes of weapons, such as bombs, silencers,
sawed-off shotguns, switchblade knives and the like.



Ttie Honorable Fran Uliner
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If you have any further questions, please contact me.

Sincerely, ;

Ed Kalwara

State President

Alaska Peace Officers Association
2760 Sherwood Lane

Juneau, AK 99801

789-2165 (work)

789-0036 (home)

cc: Governors Criminal Justice Working Group
John Sund, Chair, House Judiciary Committee
All Members of the House State Affairs Committee
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April 14, 1988

The Honorable John Sund, Chairman, Judiciary Committee
House of Representatives

P.O. Box V, Mail Stop 3100

Juneau, Alaska 99811

Dear Sir:

I am writing to express my opinion on Senate Joint Resolution No. 15.

I feel that the bill is unnecessary, because the rights of the
individual are already addressed in the constitution.

But more importantly, it would appear that this bill is an effort to
extend those rights by muddying the water. I am sure that the intent

is not to allow those individuals who would use weapons criminally more
freedom. However, there is the distinct possibility that this would be
a spin off effect of the passage of this resolution.

Surely it is apparent that .legislative direction, which many times
affects public attitudes, must remain in an area of restraint when it
comes to the use of weapons that may easily be turned against the

public. Our personal freedoms <currently are not being infringed.
Telling the public that their rights extend past the current level will
only cause trouble for all .'of .us-.

How many of the public .will read this tomean that Saturday night
specials, automatic weapons, andothers are okay to own and wuse? |
doubt that many of the citizens of this State will. However, those who
do see fit to break the laws and endanger the lives of others will use

this to their advantage.

I ask that you take these matters into consideration as you deliberate
on the passage of this resolution.

Sincerely, N V'l =

Louis A. 'Bencardino
\Ohief of Police
Seward Police Department

LAB/dra °



Municipality POUCH 6650

ANCHORAGE. ALASKA 99502-0650

Of (907) 264-4545
AnChorage TONY KNOWLES,
MAYOR

OFFICE OF THc MUNICIPAL ATTORNEY

May 6# 1986

Members of the House judiciary Committee

Res SJR 39

The Municipality does not oppose a constitutional amendment that
redefines the "right to bear arms” as a personal right vested in
each citizen of the state. We are very concerned however with
the way in which the measure is now drafted. Our concerns are
based on the fact that the present language, quite arguably,
would not permit the state .or a municipality to regulate either
the type of arms possessed or the manner and circumstances of

possession.

While the version passed by the Senate clearly allows regulation
of the wuse of arms, many existing laws do not relate to the
simple use of a weapon, but rather to its function and to the
manner and circumstances in which it is possessed, public safety
concerns demand that the state legislature and local assemblies
be permitted to ban certain types of arms 3uch as bombs, hand
grenades, machine guns, silencers, sawed-off shotguns and bullets
designed to pierce protective devices worn by law enforcement
officials. We believe likewise that the constitution should per-
mit the Legislature to bar the possession of arms by certain
classes of convicted criminals, intoxicated or mentally disturbed
persons. Finally we feel it is essential to control the cir-
cumstances in which otherwise lawful weapons are possessed by
limiting the <carrying of concealed weapons, the possession of
loaded firearms on licensed premises, the possession of a firearm
by a minor without parental consent, et cetera. We reiterate the
position taken by Attorney General Harold Brown in his March 26,
1986 letter regarding SJR 39:

These statutes (that would be invalidated by
SJR 39) serve an important public safety func-
tion by carefully regulating the possession of
especially dangerous weapons or weapons



May 6/ 1986
Page 2

carried in an especially dangerous manner or
place. If the legislature does not intend to
render these statutes wunenforceable, nor to
foreclose a future legislature from adopting
similar provisions (prohibiting possession of
loaded firearms in a church or on school
grounds for example), then the legislatures
intent to continue to allow a reasonable regu-
lation by law should be made clear.

The clarity of intent referred to by the Attorney General must be
embodied in the measure itself. Otherwise both State and
Municipal prosecutors will face a flurry of legal challenges by
those charged with weapons-related offenses.

In conclusion, we urge that if the committee does not intend to
invalidate existing statutes and ordinances regulating the type
of arms that may be possessed, and the ~circumstances of
possession, then it must embody this intent clearly within the
amendment that is offered to the voters for ratification.

Anchorage Police Department



MuniCipaIS POUCH 6-G50

ANCHORAGE. ALASKA 99502-0650
(907) 264-45*15

An Cho ra TONY KNOWLES.

MAYOn

office of the municipal attorney

February 25, 1986

TO: Members of the Senate Judiciary Committee
Re: Senate Joint Resolution No. 39

The proposed amendment to Article 1, Section 19 of the State
Constitution set forth in Senate Joint Resolution No. 39 could,
in its original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. Of particular
concern is the <clause Dbeginning on line 15 which specifies
"...personal defense and for the defense of family, property,,,".
This provision could be read to invalidate all existing state and
municipal laws governing the use of firearms for self-defense and
the defense of property. Historically, the right to use firearms
to protect self, family, and property has been curtailed. The
amendment in its present form would cast doubt on the viability
of continued regulation of such items.

The amendment, in its present form, would also have the likely
affect of nullifying state and municipalities laws regulating the
possession of firearms. This is because of the deletion of pro-
visions referencing a "well regulated militia." Historically,
the courts have interpreted that phrase as creating not a per-
sonal right to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase "shall not be infringed” would take on a whole new
meaning. Thus, the state and local governments could lose the
ability to regulate such activities as the carrying of concealed
weapons and tho obliteration of serial numbers on firearms.

Tho provision could easily be amended so as to affirm the right
of the individual to own and possess firearms (as opposed to the
right of the state to maintain a militia) without precluding tho
Legislature’s ability to prescribe certain conduct with respect
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to the use and possession of deadly weapons. First, | would pro-
pose a change to line 15 whereby the term "personal” would be
replaced by "lawful” and the phrase "and for the defense” be
replaced by the phrase "of self". In addition, line 17 should bo

changed by adding language after the term "city" which would read
"...except that the manner in which arms are possessod may be
subject to reasonable regulations designed to protect the public
safety".

In addition, if the Committee's intent is merely to establish a
personal right to the ownership and possession of firearms and
not to overturn existing laws governing the use of firearms, then
such intent should be plainly set forth in a permanent report
that will serve in the future to guide the courts. Furthermore,
if the additional language | have suggested is added to the
amendment, the Committee report should clarify the Committee's
intent by specifying that the ability of state and local govern-
ment to impose reasonable regulations on the possession of
firoarms would include laws curtailing the possession of con-
cealed weapons or weapons that have altered identification marks,
but would not include the right of the state or local government
to enact an outright ban on the ownership or possession of arms.

Very truly yours,

DEPARTMENT OF LAW

Jerry Wertzbaugher
Municipal Attorney

JWjgml
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March 26,. 1986 Vel

M ARGg4 J9S6

The Honorable Vic Fischer - ,OtLu*
Alaska State Legislature ‘ on
P.O, B?x V . - -

Juneau, Alaska 99811 & e _

Rei S.J.R. 39
Dear Senator Fischer:

You havo asked for tha Department of Law®"s comments
upon the current language of S.J.R. 39, a resolution proposing
an amendment to Article 1, sec. 19 of the atate constitution,
relating to a citizen®s right to keep and bear arms. As |1
understand 1t, S.J.R. 39, as amsnded on .the Senate floor
yaatorday, provides that art. I, sec. <19 of the Alaska
Constitution will be amended to read:

SECTION 19. RIGHT TO KEEP AND BEAR ARKS. The

[A WELL-REGULATED MILITIA BEING® NECESSARY TO THE~

8ECURITY OF A FREE STATE, THE] right of aach

citizen of the state |[THE PEOPLE) to kaap and
bear arms for Qlawful defenea of <*I£, Tamily,
property, anT the state and f£or lawful hunting,
recreation, and other lawful purposes, shall not

be i1nfringed by a state or by a borough or city

of the state.

We are concerned® that tho * language presantly
contaitned 1n S.J.R 39 might allow 1atar constitutional
challenge to some existing stata statutes. Present law, for
example, prohibits a convicted felon from possessing a
concaalable firearm, prohibits possession of oartain weapons
such as bombs, hand grenades, siloncers, and savad-off shot
guns, prohibits possession Of a firearm while iIntoxicated, or
the discharge of a firoarm from, on, or across a highway, tha
carrying of a concealed weapon, possession of a loaded firearm
on licensed promises, or possession of a firearm by a minor
Wlthout parental consent. (See. AS 11.61.200- 220 )

i These statutes serve* an importaqt public. égfety
function by carefully regulating the possession of especially

dangerous weapons or weapons carried In. an especially dangerous
oner or place. If the legislature does not intend to’render
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thuac :6%a,tutoA limenforueoblo;hop _fcr&clbaav a> i foWo ==
\lpgieiafcuro =from _"~optingejimi_UFfr; vpxyis"ions.."*prohibiting %
poeoessioh of loaded fireatfma. in.-a chufch or6n sdhddl gtbundft;
for example), .than the legislature™s -intfcht .to continue- f *
allow reasonable-regulation by Blaw -should .be ;mM\ade clear. Tho .
possibility that tho language proposed in S.J.R. 39 bguld bp
interpreted as invalidating some portions of Alaska®"s present
ecriminal coda is a real one.” S*e, for example,.state, v. =
-Kessler, 614. P.2d 94 (Ore. 1980), and State" v. Dalcrado. 692 ~
K 2d 610 (Ora. 1984). . * . . " “ — -

* Wa believe that, any- possible -.ambiguity®™ dwl*t). be.
eliminated by the additionat the end of the current language/
of the phrase "except that the manner of keeping and bearing
arms may be regulated by law.m This suggested language is
baaed upon similar provisions iIn the constitutions of several
Other states, including Florida (art. 1/ sea. 8), Georgia (art.
I, sec. 1), and Utah (art. 1/ sea. 6). The addition of this
clause would make 1t clear that, although a citizen®s basic
right to keep and bear arms may not bo iInfringed, reasonable
and appropriate regulation of the manner iIn which arms are kept
or borne (i.e., possession by Tfelons, by minora, iIn a bar,
while i1ntoxicated, etc.) iIs not an infringement on an
individual®s constitutional right. Mr. Rupe Andrews, Alaska
Field Representative for the National Riflo Association, has
indicated that his organization would not object to the
inclusion of this Additional Qlanguage in S.J.R. 39. Z alto
suggest that you consider retaining the language in tha present
constitutional provision ""the people,” rather than Chango it to
"each citizen of the state.” State constitutional provisions
have traditionally recognized tho ooual rights of all residents
Of the state, regardless of the resident"s national origin.

A carefully drafted amendment would minimise the
possibility that, should tho proposed constitutional amendment
be adopted®, *a criminal defendant would later be able to argua
that a criminal weapons misconduct statute iIs unconstitutional
because 1t violates his right to keep and bear arms underart.
It sue. 19of the state constitution.

Attorney General
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vr/

DEPARTMENT OF LAW

POUCH K - STATE CAPITOL
JUNEAU. ALASKA 99BII

OFFICEOF THEATTORNEY GENERAL PHONE: 190/1 465-3BOO

May 8, 1986

The Honorable M. Mike Miller
Alaska State Legislature
P.O. Box V

Juneau, Alaska 99811

Dear Representative Miller:

You have asked this office to comment upon the effect
of "legislative intent” language <currently contained in a
resolution now wunder consideration by the House Judiciary
Committee: CS SJR 39 (@(Jud) am. This resolution, if passed,
would place a proposed constitutional amendment before the

voters at the next general election. The resolution contains
an amendmentto art. 1, sec. 19 of the state constitution,
relating to a citizen's right to keep and bear arms. The

stated purpose of the proposed amendment is to establish that
the right to keep and bear arms under the state constitution is
an individual right, rather than a collective one.

The proposed constitutional amendment now states that
a citizen's right to keep and bear arms "shall not be infringed
by the stateor by a borough or city of the state.” During
consideration of CS SJR 39(Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the
phrase "except that the manner of keeping and bearing arms may
be regulated by law." This proposed amendment was rejected by
the Senate on a vote of 16 to 2. See Senate Journal, March 26,
1986, at pp. 2166-2167. The Judiciary Committee version of the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative intent." Section 2 of CS SJR 39
(Jud) am now provides, in part, that the proposed constitu-
tional amendment "should not be <construed to preclude the
regulation of the manner in which arms may be borne, carried,

or used."

We are concerned that the language presently
contained in CS SJR 39 (Jud) am might allow later constitu-
tional challenge to some existing state statutes. Present law,

for example, prohibits a convicted felon from possessing a
concealable firearm, prohibits possession of certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a firearm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loaded firearm
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on licensed premises, or possession of a firearm by a minor
without parental consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety
function by restricting the possession of especially dangerous
weapons or weapons carried in an especially dangerous manner or
place. If the legislature dees not intend that the proposed
amendment of art. I, sec.19 wouldrender these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example), then the
legislature's intent to continue to allow reasonable’regulation

by law should be made clear.

It may be that the Senate, in rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, believed that it was not necessary to explicitly
state in the proposed constitutional provision that regulation
of firearms by law is allowed, as this point is included in
their "legislative intent” language. As a general rule,
however, a measure will beenforced according to the plain
meaning of the language on its face. 2A  C. Sands, Sutherland
Statutory Construction S 45.02 at 4 (4th ed. 1984); Wilson r .
Municipality of Anchorage, 669 P.2d 569, 571 (Alaska 1983) . It
is a "fundamental principle of statutory interpretation
that a statute means what its language reasonably conveys to
others..." North Slope Borough v. Sohio Petroleum Corp., 585
P.2d 534, 540 (Alaska 1978); South Central Health Planning v.
Commissioner, Dept, of Administration, 628 P.2d 551, 553

(Alaska 1981). 1/

While the courts in Alaska may consider a measure's
legislative history to the extent it may assist the court in
correctly interpreting the measure, a legislative committee
report or formal statement of legislative intent may not be
used to give the statute a meaning not fairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 'U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);
North Slope Borough, 585 P.2d at 540.

1/ Although general rules of legal interpretation are most
often expressed in the context of statutory interpretation, the
same rules apply to the interpretation of legislative
resolutions and constitutional amendments. 1A C. Sands,
Sutherland Statutory Construction § 29.08 at 500 (4th ed.

1985) .
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When a reviewing court decides that it must consider
the legislature's intent in order to construe a provision, the

text of the measure itself is still considered the best
evidence of legislative intent. See 2A C. Sands, Sutherland
Statutory Construction § 46.03 at 82 (4th ed. 1984) and the
cases cited there. Where the terms of a provision are clear
and straightforward, the intent of the legislature will be

based on those terx.3, even if the apparent intent conflicts
with a statement of legislative intent or a committee report.
See Caminetti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.CtT 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction 8§ 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Apokedak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
intent language contained in the “"preamble” to the Limited
Entry Act, urged the state supreme court not to adopt a literal

construction of the act. The <court refused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous statute; nor can it be wused to create doubt or
uncertainty which does not otherwise exist.” 680 P.2d at 488,
n.3. Thus, to the wextent that language contained in the

"legislative intent" section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terms of the <constitutional
provision, it is the constitutional language which will

control.

The courts may also consider the history of
legislative action taken on a given measure when determining

legislative intent. Generally, the rejection of a proposed
amendment indicates that the legislature did not intend the
bill to include the provisions embodied in the rejected

amendment. Lapina v. Williams, 232 U.S. 78, 58 L.Ed. 515, 34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction 8§ 48.04 at 302,
§ 48.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that if the legislature had intended to allow the
continued regulation by law of some aspects of a person's right
to possess arms it would have adopted the language proposed by
Senator Fischer during the Senate's <consideration of the
resolution. See, e.g., North Slope Borough, 585 P.2d at 541;
Wilson, 669 PTJd at”57I.

Perhaps the most important consideration here is that
in the case of a measure (such as this one) which is to be
decided by a vote of the electorate, descriptive statements
accompanying the proposition are an important source of
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guidance for interpretation. 2A C. Sands, Sutherland Statutory
Construction S 48.04 at 301, S 48.19 at 345 (4th ed. 1984)7
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977), cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIIl, sec. 1 of the Alaska Constitution,
the lieutenant governor is required to prepare a ballot title
and a summary of the proposed constitutional amendment. The
election pamphlet prepared pursuant to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,
2) the ballot title and summary prepared by the lieutenant
governor, 3) "a neutral summary"” of the proposition' prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. AS 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to "consider" the statement contained in section 2 of CS
SJR 39 (Jud) am when preparing its neutral summary for the

ballot, this language will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, in the final
instance, a reviewing court will look to the ‘intent in the
minds of the voters who voted to adopt the <constitutional
amendment, the legislature's statement of its intent when
placing the measure on the ballot has limited significance.

Lewis, 559 P.2d at 637-638.

One of the main purposes of a constitution 1is to
limit legislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given
constitutional provision, cannot be given effect if the statute
conflicts with a substantive provision in the constitution.
Thus, an amendment to the constitution may expressly, or by
implication, repeal existing legislative enactments. Rhode
Island v. Palmer, 253 U.S. 350, 64 L.Ed. 946, 40 S.Ct. 486
(1919); 1A C. Sands, Sutherland Statutory Construction § 23.20
at 387 (4th ed. 1985). The possibility that the Jlanguage
proposed in SJR 39 could be interpreted as invalidating some
portions of Alaska's present criminal code is a real one, as
this has occurred in similar circumstances in other states.
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both common sense and responsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about interpretation. 2A C. Sands, Sutherland Statutory
Construction 8§ 45.02 at 5 (4th ed. 1984). Statements of
"legislative intent” are not an adequate substitute for clear,
unambiguous language in the proposed constitutional amendment.
A more precisely drafted amendment would minimize the
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possibility that, should the proposed constitutional amendment
be adopted, a criminal defendant would later be able to argue
that a criminal weapons misconduct statute is unconstitutional
because it violates his right to keep and bear arms under
art. 1, sec. 19 of the state constitution.

Harold M. Brown
Attorney General



In tho present case, had Publishers made a
reasonable inquiry and informed Stevens Ihnt the
inquiry was in preparation for its purchase of the
timborlond.from Fernandez, then Stevens would have
informed Publishers that plaintiffs held a mortgage on
the timberland and had a "standard timber restric-
tion™ clause covering the land. The discovery of these
facts would have immediately informed both parlies
that Fernandez was defrauding plaintiffs. Publishers
is therefore charged with knowledge of the fraud be-
cause it would have learned of the fraud had it made a
rcusonablp inquiry. Murray v. Wiley, supra at 407.

We therefore conclude that Publishers failed
to sustain its burden of proving its affirmative de-
fense. Publishers was not entitled to.the status of a
bonn fide purchaser without notice.

Affirmed.
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iLUII)
‘Vuojp?

"iM-uASYW c«v‘l power."” .

£»* as 289 Or 359 n.MO)

* LENT, J.

The defendant in this case was convicted of
"possession of a slugging weapon,” ORS 166.610(1).*
We allowed review to consider his claim that the
legislative prohibition of the possession of a "billy"2in
ORS 166.510(1). violntes Article 1, section 27, of the.
Oregon Constitution. That provision states: /

"The people shall have the right to bear arma for
) the defence laicj ol themselves, and the StatdJ but the
M ilitary shall be kept in strict aubordinnlion to the

Hie language of this provision raises several
juestions in this case, including:.

(@) .To whom does the right belong?

(b) What is the meaning of "defense of them”-
selves™? 3 ‘ -'m . R

(¢) What is the meaning of "arms," and what,
if any, weapons of current usage are included in this

term? o

The scope of Article Ir section 27, has not
previously bgen nnaly2cd by Oregon courts.3The deci*;.
sions construing the second amendment to the United -.

10RS 1G6 610(1) provide*:

+ "(H Except ag provided In ORS ISO 6160r 106.620. any ptnnn wh#;,.
manufacture*, cauaes lo be manufactured, m Ilnh, keeps for sale, offcrii,

m . give*, loan*. cirrif* or po**e*eei in Instrument or weapon having p.- ¢
blsda which projecta or rwing* inlo po*i(ion by force of a spring or other
device and commonly known aa a rwitch blede knife or an inalrument.
or weapon commonly known a* a blackjack, (lung ehot, billy, gandclub,
sandbag, sapglova or nicUl knuckle* or who carrle* a dick, dagger or

atiletto commit* p Clom A mbdemegnpr."*

Although Ihe worde “slugging weapon™ ar* .not uaed in ORS 1C6.610,
lhit term wiui uaed iri Uia complaint filed In: this ecu*. ..

"Webalrra.Third International Dictionary define* a "billy" u ”a henvy
.uaunlly woodrnwrapun for delivering blow*; club,.especially a policemen+*
club." . ] ‘e !

"In Salt u. ffobimon. 217 Or 612, 019, 343 P2d 6% (1959) thi* court
held (hat ORS 160 271. hich prohihila ex-convict* (trim poaaeMIng con--
cealed weapons did not violate Artlcla I, section 27. of the Oregon Conaliti)*
tlon Accord. Stolen C<t>lunght, 240 Or 120, 1341J7, 410 P2d 822 (1M7).
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States Constitution are not particularly helpful be-
cause the wording of the second amendment differs
substantially from our state provision. The second
amendment has not yet been held to apply to state
limitations on. tho bearing of arms/ The wording of
Oregon’ right to bear arms provision also differs from
many other state constitutional provisions.5

Despite Lhe many variations in wording, the
states’ constitutional provisions guaranteeing the
right to boor arms share a common historical back-
ground. We I>egin first with on examination of this
historical background and then with an examination
of the meaning and purpose of the particular words
chosen by the Oregon drafters. We are not unmindful
that there is current controversy over the wisdom of a
right to bear arms, and that the original motivations
for such a provision might not seem compelling if
debated as a new .issue. Our task, however, in constru-
ing a constitutional provision is to respect the prin-
ciples given the status of constitutional guarantees
and limitations by the drafters; it is not to abandon
these principles when this fits the needs of the

moment.

4The trcond amendment to the United Stutrt Constitution provide*-

'A well regulated Militia being rx-ceiuuiry to the aocurily of a free
Stale, the right of tha people to keep and bear Arm* ahnll not bo
Infringed."

In early entr* the United State* Sopremo Court held that the second
amrrrtmrnt proscription applic* only to Cougre**. /Vrawr u Rtinoi.i, 110
US 252. 6 SCt 6S0O, 29 L Ed S16 (ISfIOr. unttrdStotn v. Crwkthanh. 02 US
6*8, 2-1-L Ed 60S (1876). The aecond amendment ha* not yet been held
B.rpliinble to the *Inte*. either directly or through *ol«ilve inrorporntion In
the fourteenth amendment. Srr Ibihner. Thr Right to Brar Amu A
Itirnomrnun of C-onrtitutional Ifutory, 10 Cnlholic U L Rev 63 (ItHir,).

‘ Far a helpful catogrrriintion of various itale conatitutlorinl right (o
liear arm* provlalmt* are Note, TKftm/nri ofR)atr Corutitutiunnl /fight h>
/b,ir Arr.it /hnith'M on &,itr foil t'on/rnf fsfiiilatiiw, 38 U ('lll f. Key

In5 fltf/U)

D)

0/c as 239 Or 359 (1960)

I. The historical background =

The first article of Oregon’ constitution of
1859 Contains tho state's bill of rights.- Article I, sec-
tion 27, regarding the right to bear arms was ta.ken
verbatim from sections 32 nnd 33 of the Indiana Con-
stitution of 1851. C. Carey, A History of the Oregon
Constitution 469 (1926); Palmer, The Sources of the
Oregon Constitution, 5 Or L Itev 200, 202 (1926).

The original Indiana constitution was adopted
in 1816 at Indiana’s first statehood convention. In-
diana's constitution was revised in 1851, but tho 1816
version of the right to bear nrms provision remained
unchanged. See W. Swindler,-6twnr(’sand Documents
of U.S. Constitutions, vol 3, p'345-400 (1974).

The drafters of Indiana's bill of rights of 1816
borrowed freely from the wording of other state con-
stitutions, most notnbly the constitutions of Kentucky,
Ohio, Tennessee, und Pennsylvania. Twomlcy, The
Indiana Hill of Rights, 20 Ind L J 211, 212-213 (1945).
These Btatc constitutions were drafted between 1776
and 1802. Oregon's right to bear arms provision there-
fore can l)e traced to state provisions drafted in the
revolutionary and post-revolutionary war era.

The constitutions adopted by the original col-
onics generally included a bill or declaration of rights.
Many of the declarations of right3 were patterned
largely upon the English Hill of Rights of 1689.® The
background of the English Dill of Righto sheds Bome
light upon the meaning of the right to bear arms
provisions in the colonial constitutions.

.James Il, a Catholic kirfg, ascended the Eng-
lish throne in 1685 amidst domestic religious con-
troversy between the Catholics nnd Protestants.
Juntos Il established a strong standing army which he

* Srrgtnrmlly. n Schw»rtt. 77u>G m t Righti of M in*iW t38(1977>.
Frilrr ami Gelling. Thr SmnnJAmemtinrnl. A Snvnit Louh, til R'orthufli-
nn C L /in" |ll, <7 MI (lIK-.0).

3



quartered in private homes. lie sought to repeal cer-
tain laws of Porlia'ment which barred Catholics from
public offices. The Protestants revolted in the "Glori-
ous Revolution™ of 1088 and succeeded in deponing
James Il urid bringing to power the king’s Protestant
daughter, Mary, and her husband, William of Orange.
William and Mary were offered the crown in 1689 on
condition lhut they sign the Declaration of Rights. The
Declaration was later enacted as a statute, which was
divided into two parts, first listing the allegedly illegal
actions of James Il, then declaring the rights of the
people. The first port stated that James II:
"¢ * * did endeavor to subvert and extirpate the
Protestant Religion and the Laws and Liberties of
this Kingdom e'* *
6. By raising and keeping a Standing army within
this Kingdom in Time of Peace without Consent of
Parliament and quartering Soldiers contrary to Law.
"6. By causing several good Subjects, being Protes-
tants, to be disarmed at the same Time when Papists
were both armed and employed contrary to Law."

The pnrallcl provisions of the declaration of rights
provided:
"e *e 5 That the raising or keeping a Standing Army
within the Kingdom unless it be with the Consent of
Parliament is against Low.
"6.That the Subjects which are Protestants may have
Anns for their Defonce suitable to their Conditions,
and as allowed by Law."7

Historians hove noted that the early colonial
legislatures perceived themselves as descendants of
the House of Commons who shared many of the same
political experiences of their 17th century English

counterparts. See B. Schwartz, The Great Rights of

Mankind 15,. 31-32 (1977). The French and Indian
War ending in 1763 brought large numbers of British

7Hill of Mights, 1W. & M ,turn. 2,¢c 2 (1GfI0). rr/innitd in WeaUtenip.
fZnnilinjf Armui and Armtil Cilitfns An J/iituiical Annlyii* of Me
Srwnd Amindm fixt, 2 Hailing" Const I, Q M I, 07.1 (1075).

(36-11

soldiers to the colonies. King George Il maintained
and increased these standing armies following that
war, and ordered the troops to be quartered in private
homes. The colonists who were accustomed to relying
on their own citizen militias viewed the standing ar-
mies as an unlawful instrument of oppression. See
Wentherup, Standing Armies and Armed Citizens,- An
Historical Analysis ofthe Second Amendment, 2 Hast-
ings Const L Q 961, 975-978 (1975). The state constitu-
tions drafted in tho revolutionary war era therefore
included provisions guaranteeing the right to bear
arms and prohibiting standing armies in time of peace.
The relevant provisions of the English Bill of Rights of
1689 provided a useful model for the colonial drafters.

Il. The Oregon right to bear arms

A. "Defense of themselves and the state’3We havo
noted that Oregon’s constitutional right to bear arms
provision, Or Const. Art |, § 27, was taken verbatim
from the Indiana constitutional provision drafted in
1816. The phrase '"for defense of themselves and the
state” in Indiana’s provision was mo9t likely taken
from the Kentucky provision in its 1799 constitution,
or the Ohio provision in its 1802 constitution.6 The
phrnse "for defense of themselves and the

"Art X, 11 21 and 24, of lThe 1799 Kentucky constitution provided:

"floe, 23. That lit* rights of the cltirkna to bear arm* in defence of
thrmnctve* and tho Stnto shall not bo questioned."Sec. 24. Tliat no
standing army shall, In time of ;eace. be kept up, without the consent
of (he legislature; and Ihe military sliall, in oil coses and nt all time*,
be In strict nuUirdtnolion to the civil-power."

N
W. Swindler, SuurtY! and Document! of U. S Chbnstitutioni. Vol 4, p
103 (19751.

Art VIII, | 20, of The 1802 Ohio constitution provided:

"Sec. 20. That the people have a right to bear arms for the defence of
themselves and the Slate; and n> atanding armies, in time of peace, are
iLangrmua U> liberty, they shall not be kept up, and that the militury
mall be kept under strict subordination to the civil power."

W. Swindler, Snurxrs and Drummt! of U. S Cvntfilntioni, Vol 7. p
655 (1978). Ohio's constitutions! provision was most likely taken fmm Art
X111 of I'fiuiaylvanla's constitutional Mill of Mights of 177tJwhich provide,!

K'nnimunl on following I'ngfl
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state" flp>cnr8 in tho present day constitutions of Ore-’
gon, Indiana, and six other states.9 The language is
subject to varying interpretations. It has been suggest-
ed that the language includes three separate justifica-
tions for a state constitutional right to bear amis: (n)
The preference for a militia over a standing army; (b)
the deterrence of governmental oppression; and (C) the
right of personal defense.10

The language "the right to bear arms - - - for
defense of * « e the state" most likely refers to the
historical preference for a citizen militia rnLher than a
standing army as outlined above.ll See People u.
Drown, 253 Mich 537, 235 NW 245. 246 (1931):

"It is generally recognized that ** * the right to benr
arms had its origin in the fear of the American
colonists of a standing army and its use to oppress the
ple, nnd in their attachment to a militia composed ¢
of all able-bodied men. Probably tho necessity of self
protection in a frontier Bociely also was a factor."”

The phrosc™the right to bear arms in defense
of themselves" has a suggested purpose which is

<Continued from previoue page)
"Thil the people have * right to bear arm* foi the defence of them-
eelvra and the itate; and aa (landing armlea in the time of peace are
dangeroua to liberty, they ought not to be kept up; And that tha
military ahould-be kept under atrict lubordination to. and governed by,
the civil power."

W. Swindler, Sourceiand tbcumentiofU.S Constitution*. Vol
8. p 279 (1979).

*The pfiraite "for defence of Uiemaclvee and the atate” appear*
In the constitution* of Florida, Declaration of Right* | 20; Kentucky iiill of
Right* { 1; Pennsylvania. 4rt |, | 21; South Dakota, art VI, | 24; Vermont,
cli 1, art 16. and Wyoming, art I, | 24.

10 Set Note, The impact of Stole Comtitutional Right to Rear
Armt PixHuiom on Stale Gun Control legislation, .18 U Chi L llev IBS.

190-198 (1970).

1 Despite the early American*'objection to standing armie* and
their preference for citixen militiaa, our nocicty today apparently prefer*
the malnUin/inca of federally controlled (landing armic* TIli* fedciol
government ha* aaauimO total rralain*llilllty for training and (applying
thi* "»UI* mihliHt," ia, (lie Katiun.il (ijuard. See,e$,32 USC, Il 101, II)2.
MU, 50.". 701 (I197flh Rohner. The Right to Rear Arm*' A Phenomenon of
tVnjhtuhonol History. |Ifl C.nlh U L Rev 5.1, *2 (It)G6),

Cite as 269 Or 359 (1980)

closely related to the preference for citizen militias.
That suggested purpose is the deterrence of govern-
ment from oppressing unarmed segments of the popu-
lation. For example, King James Il attempted to dis-
arm the Protestants while allowing Cnthjlics to bear
arms, thus prompting the guarantee in the 1689 Bill of
Rights that Protestants could have "arms for their
defense."17 Joseph Story wrote that,

"The right of the citizens to keep and bear nrms has

justly been considered, as the palladium of the liber--,

tics of n republic; sinceiit offers a strong moral check
,, against the usurpation and arbitrary power of rulers;
and will.generally, even if these are successful in the
first Instance, enable the people lo resist and triumph
over them."

J. Story, Commentaries on the Constitution, Vol 3, p
746 (1833). Cf, Carlton u. State, 63 Fla 1, 58 So 486,
488 (1912) (state provision was "intended to give the
people the means of protecting themselves against
oppression and public outrage™).

"Defense of themselves" ha9 also been said to
include an individual's right to bear arms to protect
his person and home. Schubert it. DeBard, Ind , 398"
NE2d 1339, 1341 (1980) (Indiana constitution provides
citizenry the right to bear arms for their personal self-
defense). Self-defense has been recognized as a
privilege in Iwlh civil and criminnl law since about
1400 in England and at all times.in the United
Stales.n Although the right to bear nrms for self
protection doc3 not appear to have been an important

” See text accompanying not* 7 supra
ii

‘The privilege of wif-dcfen** m I* upon tho nrwwity of permit-
ting mmnn who i* ottnckod lo toko reasonable stop* to prevent hnrm to
him-elf, where there i* no tinu* lo rewirt to the Ihw, T)»e enrly Rngli'h
Inw, with |U view* of »trirt linhility, iliil nut n-engnli* *uch * pnvil.-gr;
** x til *incr aluul 1 1tX) thn privilrgu hm U-rn rrrugnirrd, and it I*
nmv tnnliiptilrii, in 1tin low nf torts its wrll a* in the rriminat law"
(citation* omitted) W. I‘in**cr, Law of T>rti 108 (4th ctl 1971).

[3671
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development in England, the justification for a right
to bear arms in defense of person and home probably
reflects the exigencies of the rural American experi-
ence. See People v. Drawn, supra. Cf., Matthews v.
State, 237 Ind 677, 689-692, 148 NE2d 334. 339-341
(1958) (Emmert, C. J., dissenting) (constitutional
gunrantce based on historical necessity for personal
defense.)X4

13. The meaning of the term "arms'™

The term "arms” is also subject to several
interpretations. In the colonial and revolutionary war
era, woupons used by militiamen nnd weapons used in
defense of person and home were one nnd the same. A *
colonist usually had only one gun which was used for
hunting, protection, and militia duty, plus a hatchet,
sword, and knife. G. Neumann, Swords and Blades of
the American Revolution, 6-15, 252-254 (1973). When
the revolutionary war began, the colonists came-
equipped with their hunting muskets or rifles, hatch-
ets, swords, nnd knives. The colonists suffered a severe
shortage of firearms in the early years of the war, so
many soldiers hod to rely primarily on swords, hntch-
ets, knives, and pikes (long staffs with a spear head).
W. Moore, Weapons of the American Revolution, 8
(1967).

Therefore, the term "arms” 09 used by the
drafters of the constitutions probably, was intended to
include those weapons used by settlers for both person-
al and military defense. The term "arms"™ was not
limited to firearms, but included several handcarricd
weapons commonly used for defense. The term "arms"
would not have included cannon or other heavy ordn-
ance not kept by militiamen or private citizens.

14 ConiiHirt llw> provision* in Kvcrul Bixi« constitutions which K'LIf®n-
Iw- that a person hua the ri|{ht to brnr arm* "in rtrfcn»e of hit home. |H-rwm
and property.” Colo Const, Art Il, | 11; Mins Cnn/t, Art Ill, | 12; MoConat,
Art I, | 21, Mont Corut. Art IIl, t 13; OkU Corut, Art II, | 26; Staff it
Mrierpm, IVfl Mont 157, 217 P2ii |flfl 11952) (drfi-nHanl cannot I>» m nvirl.
Ttl of aaanult il lib pniitt-il a ImvirxJ [fiUl at a Ifr*|iaro*r In llIs limit*), ocvIIf.
St.iU t/ JInstnnl, 306 Mo 00. IU.'i SWIM -tJO (I'JH1i).
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Cite.as 289 Or 359 (1980)

The revolutionary war era ended at a time
when the rapid social and economic changes of the so-
called Industrial Revolution began. The technology of
weapons and warfare entered an unprecedented era of
change. P." Clentor, Weapons of War 143-152 (1967).
Firearms and other hand-carried weapons remained
the weapons of personal defense, but the arrival of
steam power, mechanization, nnd chemical discoveries
completely changed the weapons of military warfare.
The development of powerful explosives in the mid-
nineteenth cenlu.y, combined with the development of
mass-produced metal parts, made possible the auto-
matic weapons, explosives, and chemicals of modern
warfare. P. Clentor, Weapons of War 153-177 (1967).

These advanced weapons of modern warfare
have never been intended for personal possession and
protection. When the constitutional drafters referred
to nn individual’ "right to bear arms,” the arms used
by the militia and for personal protection were basical-
ly the same weapons. Modern wcapons.used exclusive-
ly by the military are not "arms" which are commonly
possessed by individuals for defense, therefore, the
term "nrrhs"‘in the constitution does not include such

weapons.
|

If the text and purpose of the constitutional’
guarantee.relied exclusively on the preference for a-
mililin ""for defense of the State," then the term "arms"
most likely would include only themodcrn day equiva-
lents of the wcoj>ons used by coloninl militiamen. The
Oregon provision, however, guarantees o right to beur
arms "for defense of themselves, anti the State.” The .
term "arms'" in our constitution therefore would in-
clude wenjKjns commonly used for eilher purj>obc, even
if a particular wenpon is unlikely to Ik: used as a
militia weapon.

The constitutional guarantee that pci .ons
have the right to "bear arms"™ does not mean tha ull
individuals have an unrestricted right to enrr) or nM
|K*rsoiial weapons in all circumstance:!. For example,



the danger of firearms was recognized shortly after
the development of gunpowder. The English Statute of
Northampton in 1327 forbade persons to ride ut night
carrying a firearm for the purpose of terrifying the
people.l, A 1G78 Massachusetts law forbade shooting
near any housct barn, garden, or highway in any town
where a person may be "killed, wounded, or otherwise
damaged.”16 The courts of ninny stales have upheld
statutes which restrict the possession or manner of
carrying personal weapons. The reasoning of the
courts is generally that n regulation is valid if the aim
of public safety does not frustrate the guarantees of
the stale constitution. For example, many courts have
upheld statutes prohibiting the carrying of concealed
weapons, See, e.g.. State'i\ Hart. 66 Idaho 217, 157 P2d
72 (1915); and statutes prohibiting possession of
firearms by felons, see, e.g., State v. Cartwright, 246
Or 121, 418 P2d 822 (1966).*

111 The present case

Wc¢ now turn to the facts of the present case.
The defendant was involved in an off and on verbal
argument with his apartment manager in the course
of the day on November 13, 1978. The dispute es-
calated into name calling, colorful words, and object
throwing. At one point the defendant kicked the
elevator door in the apartment building. The police
were called and arrested the defendant. The defendnnt
asked the police to get his coat from his apartment.
The officers found two "billy clubs™ in the defendant's
apartment.

The defendant was charged with disorderly
conduct,. OKS 1.66.025, and possession of a slugging
weapon, OKS 166.510. The matter went to trial wilh-

n 2 hda.inl HI.ill 3 i1 J2S1 ri priii(4.] m J llrihnp,St.ltiltnr) Crimen, t
78.1 ;%1 iU 19011

"Council held in IW-ninn, March 28. lii7fl, referred to in I*»in. The
[IINA e JUur Anni Th*/Viv/iyilri/'if of tht Anirnmn t.i/sriirnif, [Ht lii
K>nt I Iti-v [IH. IMi, ri |H (1971
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out n jury. The defendant at trial demurred to and
moved to dismiss the second churge on the grounds
that it fniled to state a crime. The motion was denied
and the defendunt was found guilty as charged on both
counts. ¢ *

The defendant appealed to the Court of.
Appeals, contending first that his acts did not amount
to the crime of disorderly conduct, nnd second that the
statute prohibiting possession of. billy clubs, ORS
166.510(1), violates Article I, section 27, of the Oregon
Constitution. The Court of Appenls did not consider
defendant’s first contention because it was not raised
nt trial.7 The Court of. Appeals held that ORS
166.510(1) was within (he reasonable exercise of the
"police power# of the slate to curb crime. 43 Or App

. 303, 307, 602 P2d 1096 (1979).

The defendant contends that his conviction for
possessiort pf a billy club violates his right to possess
/~arms in hi9home for personal defense. Pursuant to our
previous discussion regarding the purpose and scope of
the right to bear arms provision, wc hold that Aricle I,
section 27, of the Oregon Constitution includes a right
to possess certain arms for defense of person and
pro|>crty. The remaining question is whether the
defendants' possession of a billy club in this case is
protected by Article I, section 27.

The club is considered the first personal
weapon fashioned by humans. O. Hogg, Clubsto Can-
non 19 (1968). The club is still used today as a personal

"The general rule in lioth civil nnd rrtminnl ennen in ilmt n ijur*linn
not rm»ed nnd prcnervrd in the Innl court will nut Iv mnnulrred on appeal.
Stuff o Ahrt. 211 Or -Hi?. 1i.7, 4(Xi IVtl IKW (19051 Failure to rm «o on
oh/i-cluor in innl court iluen nul automatically punlude nppollutc irvli-w
The defeiidnnt'n (Tinlentmu lImt hm iirlw did nut ciinMilul (lie dime of
"ilin.inlerl> rtiniluct. Imni trr, ducn nut prevnt the exepliune iirc'ino*Uime

or manifest error which justifies tins vouit's cunndcrtitiuiii .uch o claim.
It followm Ilint ili'fi-nlinnl'n cnnviction of di-rirdcrly cundu 1 is affirmed.
Nule Ilihl llim cpne in not concerned with that n.npect . lhe stntute
piolnhiiiug 1L~>:(mi|ly condiiil which we Ipdil in In* uiumiin lufiiuutl in’
SLitr i Sjvncrr. 2-i't Ur ilM . 121 tI"IHOI
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weapon, commonly carried by the police. ORS 1GG.510
prohibits possession of n "billy;” however, OHS
1GG.G20 stoles that pence officers nre not prohibited
from carrying or possessing h weapon commonly
known as n "blackjack'18 or "billy."

The statute in this case, ORS 1G6.510, pro-
hibils tKt*mcre possession pi n club. The defendant
""concedes that the legislature could prohibit carrying a
club in a public place in a concealed manner, but the
defendant maintains that the legislature cannot pro-
hibit all persons from possessing u club in the home.
The defendant argued that a person may prefer to
keep in his home a billy club rather than a firearm to
defend against intruders.

Our historical analysis of Article I, section 27,
indicates that the drafters intended "arms" to include
the hand-carried weapons commonly used by individ-
uals for personal defense. The club is an effective,
hand-carried weapon which cannot logically be ex-
cluded from this term\ We hold that the defendant’s
possession of n billy club in his home is protected by
Article I, section 27. of the Oregon Constitution.

The defendant’s conviction for disorderly con-
duct is affirmed, and his conviction for possession of a
slugging weapon is reversed.

" Wfbatcr'i Third International Dictionary define* a "blackjack” n» "*
** 4 aamall itrikinft weapon typically oonaiating at tho linking and of a
Irnther enclosed piece of lead or other heavy metal and at the handle end of
ad »uap or iprinjcy -ihaft that increase* the force of impart.”
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Defendant was convicted in the District
Court. Multnomah County. Philip T. Abra-
ham. J.. of disorderly conduct and posses-
sion of two billy clubs nnd he appealed.
The Court of Appeals, 43 Or.App. 303, 602
P.2d 1096. affirmed and review was allowed.
The Supreme Court, Lem. J., held that: (1)
defendant's contention that his act did not
constitute the crime of iisordcrly conduct
did not present thi exceptional circum-
stance or manifest errot which would justi-
fy consideration of such claim on appeal,
where it was not raised at trial, and (2)
defendant's possession of a billy club in his
home was protected by right to bear arms
provision of Oregon Constitution.

Defendant’s conviction for disorderly
conduct affirmed; defendant’s conviction
for possession of a slugging weapon re-
versed.

1. Weapons c=»l

Term "arms" in right to bear arms
provision of Oregon Constitution does not
include modern weapons used exclusively
by the military. Const. Art. 1. $ 27.

See publication Words and Phrases
(or other judicial c¢ tviruclions and
definitions.

2. Weapons >5*1

Term "arms" in right to bear arms
provision of Oregon Constitution includes
modern day equivalents "f wvaMn.» used by
colonial militiamen and weapons Used for
personal defense*. Const Art 1 $ 27

REPORTER, 2d SERIES

3. Weapons c=1

Oregon constitutional guarantee that
persons have right to "bear arms" docs not
mean that all individuals have an unre-
strictcd right to carry or use personal weap-
ons in all circumstances. Const. Art. 1,
§ 27.

4. Appeal and Error c=169, 181
Criminal Law 1028. 1030(1)
Generally, in both civil and criminal
cases, a question not raised and preserved in
the trial court will not be considered on
appeal; however, failure to raise an objec-
tion at trial court does not automatically
preclude appellate review.

5. Criminal Law «=>1030(3)

Defendant's contention that his acts
did not constitute crime of disorderly con-
duct did not present exceptional circum-
stance or manifest error which would justi-
fy consideration of the claim on appeai,
where it was not raised at trial. ORS 166,-
025.

6. Weapons "=>1

Right to bear n-ms provision of Oregon
Constitution includes a right to possess cer-
tain arms for defense of person and proper-
ty. Const. Art. 1, § 27.

7. Weapons <5=1

Defendant's possession of a billy club in
his home was protected by right to bear
arms provision of Oregon Constitution and
therefore he could not be prosecuted under
statute prohibiting mere possession of a
club. ORS 166.510; Const- Art. 1 § 27.

David L. Slader. Portland, argued the
cause and filed me brief, for jivtitioner.

W Renny Won. Asst. Ally Gen, Salem,
argued the cause, for respondent. With
him on the brief was James A. Redden.
Ally. Gen.. and Walter L. Barrie. Sul. Gen..
Salem.

Before DKNKCKE. C J . and TONGI'K,
HOWKI.L. LENT and PETERSON. JJ
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LENT, Justice.

Thu defendant in this case was convicted
of "possession of a slii*rjrin™r wetpon,” ORS
166.511)(1).1 Wo allowed review lo consider
his claim that the legislative prohibition of
the possession of a "hilly"* in ORS 166.-
510(1) violates Article I, section 27, of the
Oregon  Constitution. That  provision
slates:

"The people shall have the right to liear
arms for the defence (sic) of themselves,
and the State, hut the Military shall lie
kept in strict subordination to the civil
power."

The language of this provision raises sev-
eral questions in this case, including:

(a) To whom does the right belong?

|[h) What is the meaning of “defense of
themselves"?

ic) What is the meaning of "arms," and
what, if any, weapons of current us-
age are included in this term?

The -cope of Article I. section 27. has not
previously been analyzed by Oregon courts.1
The decisions construing the second amend-
ment to the United States Constitution are
not particularly helpful because the word-
ing of the Second amendment differs sub-

l¢*e 510<1) pr-wdos.
*i.crept .is pri vaJed in OHS 166 515 or
li "J'iLV. inv person who nianutucturos. caus-

v- to 1¥nuiniuc . tiriil. M'll>. keeps lor sale,
Or possesses an

I. ilits

oilers. :oes. loans, came ;
instrument or weapon having a hindr which
projects or swings into position by force of a
.spring or other device and commonly known
as a switchblade knife or an instrument or
commonly known as a blackjack,
bills

knuckles or wh'

weapon

shot, sandbag, sap

«dung s.indrlub.

glove or metal carries a

dirk, dagger or stiletto commits a Class A
misdemeanor."
Although the words "slugging weapon" are not
used in ORS 166 510, this term was used in the

complaint f'lod in this case

2. Webster's Third International Dictionary
"billy" as "a heavy usually wooden

dub. especially a

defines a
weapon for delivering blows;

policeman » club "

3. In Mate i Kidurlvon. JIT Or 1112, TIP.
I*2d M I. | traill tills I Mint held tflal UM.N Inti
J7n which prohibits e\ mnvms from possess-
ing <en.ruled weapons ilW not smlate Article |

Constitution Ac-

section JT -i|] (he Illegon

stuntiully from our staler provision. The
second amendment has not yet been held to
apply to state limitations on the hearing of
arms.4 The wording of Oregon’ right to
hear arm-' provision also differs from many
other state constitutional provisions.*

Despite the many variations in wording,
the states' constitutional provisions guaran-
teeing the right to hear arms share a com-
mon historical background. We begin first
with an examination of this historical back-
ground and then with an examination of
the meaning and purpose of the particular
words chosen by the Oregon drafters. We
are not unmindful that there is current
controversy over the wisdom of a right to
bear arms, and that the original motiva-
tions for such a provision might not seem
compelling if debated as a new issue. Our
task, however, in construing a constitution-
al provision is to respect tne principles giv-
en the status of constitutional guarantees
and limitations by the drafters: it is not to
abandon these principles when this fits tho
needs of the moment.

I. Tho historical background

The first article of Oregon's constitution
of 1859 contains the state's hill of rights.

cord, Statev Cartwright. 2400r. 120, 111 137.
118 P 2d M2 (1067).
<. The second amendment to the Undid states
Constitution provides
"A well regulated Militia being necessary lo
the security of a free State, the right ot the
people to keep and bear Arms shall not be
infringed."
In early cases the United Stjtn
held that the second amendment prov.Tiption

Supreme Court

applies only to Congre<- Presser i Illinois.
I u.s. 252, 6 >c:. 560. 29 Ltd 615 11.-s6L
United States c. Crtukshank. 92 u.s. --12. 23

L.Ed. 589 (1876). The second amendment has
not yet been held applicable to the states, ei-
ther directly or through selective incorporation
in the amendment See Rohner.
The Wight ro Wear Arms A Phenomenon Ol
Constitutional Histors. 16 catholic ¢ L Rev VI

(19661

lourteenth

5. for a lielplal categorization of curious stale
eonslilulioii.il right 10 bear arms provisions see
sole. The Impact ot State Cotstittitwnal flight
to Hear ,\rms 1"roeisnm on mate d'uii Control
| rgi5f.il/dtd. JS Ii Chi | Kev 1*5 (19701
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Article 1, section 27. regarding the right to
hear arms was taken verhatii.i from sec-
tions 32 and 33 of the Indiana Constitution
of 1351. C. Carey, .4 History r ' the Oregon
Constitution 46a (1926). Palmer. The
Sources of the Oregon Constitution, 5 Or.L.
Rev. 2U0, 202 11926).

The original Indiana constitution was
adopted in 1816 at Indiana's first statehood
convention. Indiana's constitution was re-
vised in 1851. but the 1S16 version of the
right to hear arms provision remained un-
changed. See W. Swindler, Sources arid
Documents of US. Constitutions. Vol 3, p.
345-400 (1974).

The drafters of Indiana's hill of rights of
1816 borrowed freely from the wording of
other state constitutions, most notably the
constitutions of Kentucky, Ohio. Tennessee,
and Pennsylvania. Twornley, The Indiana
Bill of rtighls. 20 Ind.L.J. 211. 212 213
(1945). These stale co.solutions were
drafted tietweon 1776 and 1802. Oregon's
right to hear arms provision therefore can
he traced to state provisions drafted in the
revolutionary and post-revolutionary war
era.

The vniistit. .ions adopted by the original
colonies gem rally included a hill or declara-
tion of rights. Many of the declarations of
rigiits u<n patterned largely upon the
English, hill of Rights > 1689.* The back-
ground of the English Rill of Rights sheds
some light upon the meaning of the right to
hear arms provisions in the colonial consti-
tutions,

James Il. a Catholic king, ascended the
English “hrone in 1685 amidst domestic reli-
gious controversy between the Catholics
and Protestants. James Il established a
strong standing army which he quartered in
private homes. He sought '<repeal Certain
laws of Parliament which barred Catholics
from public offices. The Protestants re-
volted in the “tilorious lie* illation” nf 1688

and succeeded in deposing James Il and
IS *>wgtncr.i/h H scliw ui/, /;a* C/re.ii Kuthfs
i)/ M.inkmo | -in ilotTi ftiler out «Milling,
flic .siviinit Aoa'iiini;( \ snnrliM % '¢f

hnrihurveru I LIL\ > |7 i nti
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bringing to power the king's Protestant
daughter, Mary, and her husband. William
of Orange. William and Mary were offered
the crown in 1659 on condition that they
sign the Declaration of Rights. The Decla-
ration was later enacted as a statute, which
was divided into two parts, first listing the
allegedly illegal actions of James Il, then
declaring the rights of the people. The
first part stated that James II;

did endeavor to subvert and
extirpate the Protestant Religion and the

Laws und Liberties of this Kingdom
. . «

"5. By raising and keeping a Standing
army within this Kingdom in Time of
Peace without Consent of Parliament and
quartering Soldiers contrary to Law.
"6. By causing several good Subjects,
being Protestants, to lie disarmed at the
same Time when Papists were both arm-
ed and employed contrary to Law.”
The parallel provisions of the declaration of
rights provided;
..................... 5. That tho raising or keep-
ing a Standing Army within the Kingdom
unless it be with the Consent of Parlia-
ment is against Law.
"6. That the Subjects which arc Protes-
tants may have Arms for their Defence
suitable to their Conditions, and as al-
lowed by Law."*

Historians have noted that the early colo-
nial legislatures perceived themselves as de-
scendants of the House of Commons who
shared many of the same political experi-
ences of their 17th century English counter-
part::. See IS Schwartz. The lircal llights
of Mankind 15. 31 32 11977). The French
and Indian War ending in 1763 brought
large numbers of British soldiers to the
colonies. King 'Jcorge Il maintained and
increased these standing armies following
that war. and ordered the troops to lie
quartered in private homes. The colonists
who wep* accustomed to relying on their

7, il Itiunts, | \V v M. J. ¢ 2tUJSS).
sil'nntcil hi "VWV.tthfruiv St.mdine Armir* and
\inwd (ifzizi® tn H'tonc.it t.ihwi* of the
8i(W»tf \iii(fii//m;if, 2 Hasting* ( oM 1. Q

onl «, )iT*ii
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own citizen militias viewed the standing
armies xs an unlawful instrument of op-
pression. See Weatherup, Slumling Armies
uml Armvil Citizens: An Historical Analysis
of the Second Amendment, 2 Hxstings
Const.L.Q. 961, 975 978 (1975). The state
constitutions drafted in the revolutionary
war era therefore included provisions guar-
anteeing the right to hear arms and prohib-
iting standing armies in time of peace. The
relevant provisions of the English Bill of
Rights of 16S9 provided a useful model for
the colonial drafters.

1. The Oregon right to hear arms
A, “Defense of themselves ami the state"

We have noted that Oregon's constitu-

tional right to hear arms provision, Ur.
Const. Art, |. « 27. was taken verbatim
from the Indiana constitutional provision

trailed in IsID. The phrase "for defense of
themselves and the state" in Indiana's pro-
vision was most likely taken trom the Ken-
tucky provision in its 1799 coii.-titulion, or
the Ohio provision in its 1MI2 constitution.*
The phrase "for defense of liieiilsclves and
the state" appears in tile present day censti-

1. Art a. a? and 21. al the <TOO Kentucky

nstiie.i.ai provides!

\

‘mec  J.1 {.at the r::lit> e« the citizens to
to ir arms m deier.ee* r-f themselves and the
State shall nut be questioned

*'Sec. 21. That no standing army
time ot pejie. lie kept up. without the con-
.and the military shall,

shall, in

sent 'l the legislature,

in all cases and ji all times, he in strict
uhordmation to the civil power "
.V Swindler. .Sources unit Documents ot £.$

Constitution*. Vi/l 4, p |Itiu il97j)

Art Mil. $ 20, iA the 1802 Ohio constitution
provided:
"Sec. 20. That the people have a right to

bear arms for the defence of themselves and

the State, ami as standing armies, in lime ol
peace, are dangerous to libcriv. they -.hall not
be kept up. and that the milit.irv shall be kepi
under strict subordination to the civil pow-
er *

W Swindler. Sources and Documents ot tilS.

Constitutions. Vul 7 p tj.ij n i*mi Ohio's

ionstituuon.il prevision was most ululv taken

troin \it
lun 11 Itights ot IT”™ which provided
«"lh.it the people have .» rie.nt to hear aims
lor the defence ol Ilieuiviv e Mand the -l i1,
allil is si Nalilli! irtlt'i-s ill il I lifp»* of | « in
ared.lixel.il. ti.IAITIV 11"

Litllotlo ! e

Cl4P.2il94

lotions of Oregon, Indiana, and six other
stales.5 The language is subject to varying
interpretations. It has been suggested that
the language includes three separate justifi-
cations for a state constitutional right to
bear arms: (a) The preference for a militia
over a standing army: (b) the deterrence of
governmental oppression; and (c) the right
of personal defense.14

The language "the right to bear arms
* * *  for defense of * * * the
state"” more likely refers to the historical
preference for a citizen militia rather than
a standing army as outlined above." See
People v. Brown. 253 Mich. 537. 235 N.W.
215. 216 (1931):

"It is generally recognized that

the right to hear arm;, had its origin in

the fear of the American colonists of a

standing army and its use to oppress the

people, and in their attachment to a mili-

tia composed of ail able bodied men.

Probably the necessity of self protection

in a frontier society also was a factor.”

* * *

The phrase “the right to hear arms in
defense of themselves" has a suggested pur-
pose which is closely related to the prefer*

And 'h.u ihi* military should bo kept
unu governed

kept up.
under “irat subordinate, to.
by. the civil power.'
\WV swindler. Sources uiut Documents or L".S
constitutions. Vol. 8. p 279 0979).
9. The "for defense of themselves and
the state” appears in the constitutions cl Flori-
Kentuckv Hill of
South

phrase

da. Declaration of Rights < 20,
Rights 5 1
Dakota, art VIJ. 4 24;

Pennsylvania, art 1 % 2!
Vermunt. ch 1. art. Il

.ml Wyoming, art I. $ 24

10. see Note. The Impact of State Constitutional
Kight to Bear Arms Provisions on state Cun
Ib ichit rev 1s3 190

Control Legislation,

19b (1970)

11. Despite the early Americans' ubiedion in
standing armies and their preference for citi.vn
militias, our society today apparently prefers
the maintenance ol federally controlled stand-
has as-

ing armies The federal government

sumed total responsibility lor training and sup-

pivng lhe "slate militias.” i e. Hie Nilinnul
liujrd See r g. 121 sc 4x ju1. 102 301,
*02. Fill Itor... It.iliin-r. the Right to near
urns V I'llellollleuoil 1r I, r.\Ti(u ti, i1 Histo
ev liti atli 1 t. Hvv LoOfLi 1Mk
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once for citizen militias. That suggested
purpose is the deterrence of government
from oppressing unarmed segments of the
population. For example, King James Il
attempted to disarm the Protestants while
allowing Catholics to hear arms, thus
prompting the guarantee in the 1689 Bill of
Rights that Protestants could have "arms
for their defense.” 13 Joseph Story wrote
that,

“The right of the citizens to keep and

bear arms has justly been considered, as

the palladium of the liberties of a repub-
lic: since it offers a strong moral check
against the usurpation and arbitrary
power of rulers: and will generally, even
if these are successful in the first in-
stance, enable the people to resist and
triumph over them."
J. Story. Commentaries «n the Constitution,
Vol. 3. p. 746 (1>33». C,\. Carlton v. Stale.
63 Fla. 1. oS So. 486. 48511912) (state provi-
sion was "intended to ev e tne people the
means of protecting themselves against op-
pression and public outrage ’).

"Defense of themselves' has also been
said to include an individuals rigiit to hear
arms to protect li>person and home. Schu-
bert i. UeHard, Ind.App.. 398 N.E.2d 1333,
1341 (ItHU (Indiana constitution provides
citizenry tiie rignt to iwar arms for their
li Tsonal self-defense). Self-defense has
been recognized as a privilege in both civil
ar.d criminal Lw since about MOO in Eng-
land and at all limes in the United States.13
Although ‘'he right lo bear arms for self
protection does not appear to have lieon an
im|Hirtant development in England, the jus-
tification for a right to bear arms in de-
fense of person and home probably reflects

12. See text accompanying note 7 supra

13. "The privilege of solf-defeuse rests upon the
necessity ot permitting .i man who is at-
tacked to take reasonable steps to prevent
harm to himself, where there is no time to
resort to the law. The <jrK English law.
with us views of strict liability, did not recog-
nize such a privilege; e« <« Hut since
ahoui MOO the privilege has been reeugni.vd.
and it is now undisputed m the law of tens

js Well as m the ernnm.il law ' witaticns
omittedi \I I'msser £ .» of T"rt» 10silth
ed It"11

the exigencies of the rural American expe-
rience. See People v. Brown, supra. Cf,
Matthews v. Stale. 237 Ind. G77, 689-692,
148 N.E.2d 334, 339-341 (1958) (Emmcrt, C,
J., dissenting) (constitutional guarantee
based on historical necessity for personal
defense.) 4

B. The meaning of the term “arms"

The term "arms” is also subject to several
interpretations. In the colonial and revolu-
tionary war era, weapons used by militia-
men and weapons used in defense of person
and home were one and the same. A colo-
nist usually had only one gun which was
used for hunting, protection, and militia
duly, plus a hatchet, sword, and knife. G.
Neumann, Swords and Blades of the Ameri-
can Revolution 6-15, 252-254 (1973). When
the revolutionary war began, the colonists
came equipped with their hunting muskets
or rifles, hatchets, swords, and knives. The
colonists suffered a severe shortage of fire-
arms in the early years of the war, so many
soldiers had to rely primarily on swords,
hatchets, knives, and pikes (long staffs with
a spear head). W. Moore, Weapons of the
American Revolution 8 (1967).

Therefore, the term *“arms" as used by
the drafters of the constitutions probably
was intended to include those weapons used
by settlers for both personal and military
defense. The term “arms™ was not limited
to firearms, but included several handcar-
riul weapons commonly used for defense.
The term "arms" would not have included
cannon or other heavy ordnance not kept by
militiamen or private citizens.

14. Compare the provisions in several state con-
stitutions which guarantee that a person has
the right to bear arms "in defense of his home,
person and property,” Colo Const. Art Il
S 13. Miss Const , Art 1Il, 6 12; Mo Const.,
Art 1. $ 23; Mont Const., Art. til. 1 1.1 Ukla.
Const Art. Il, 6 26. Shift? e Kickerson, '26
Mont 157. 247 P.gd 188 (I!).}.) (defendant can-
not be convicted ol assault if he painted a
loaded gun at a trespasser in tits home), ac-
cord. Stoic v P..iss.ird. 35a Mo "»(), til.) > \V 2d
4H5 119 ft!)

lit
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The revolutionary war era untied at a
lime when the rapid social and economic
changes of the so-called Industrial Revolu-
tion began, The technology OI* weapons
and warfare entered an unprecedented era
of change. P. Cleator, Weapons of War
143-152 (11)07). Firearms and other hand-
carried weapons remained the wecal»ons of
personal defense, but the arrival of steam
power, mechanization, and chemical dis-
coveries completely changed the weapons of
military warfare. The development of
powerful explosives in the mid-nineteenth
century, combined with the development of
mass-produced metal parts, made possible
the automatic woalx>ns. explosives, and
chemicals of modern warfare. P. Cleator,
Weapons of H'nr 135 177 (1967).

[11 These advanced weapons of modern
warfare have never been intended for per-
sonal possession and protection. When the
constitutional drafters referred to an indi-
vidual's "right to hour arms," the arms used
by the militia and for personal protection
were basically me same weapons. Modern
weapons used exclusively by the military
are not "arms" which are commonly pos-
sessed by individuals fur defense, therefore,
eiu term ‘anils' in ihe constitution does
not include such weapons.

|2| If the text and purpose of the con-
stitutional guarantee relied exclusively on
the preference for a militia "for defense of
the State," ".hen the term "arms" most like-
ly would include only the modern day
equivalents of the weapons used by colonial
militiamen. The Oregon provision, how-
ever. guarantees a right to hear arms "for
defense of themselves, and the State." The
term "arms" in our constitution therefore
would include weapons commonly used for
either purpose, even if a particular weapon
is unlikely to lie used as a militia weapon.

(3] The constitutional guarantee that
person* have till right lo "hear arms" does
nut mean that all individuals have an unre-
sirieud right to carry or Use personal vvcap-

15. 2 lilwird NI vh It tli2SI] ti-primcd m |
llithop, statutory I runes, i Tst1id ed. lulll

ons in all circumstances. For example, the
danger of firearms was recognized shortly
after the development of gunpowder. The
English Statute of Northampton in 1327
forbade |x:rsons to ride at night carrying a
firearm for the purpose of terrifying the
the people. 5 A 1678 Massachusetts law
forbade shooting near any house, ham, gar-
den, or highway in any town where a per-
son may ho "killed, wounded, or otherwise
damaged." 5 The courts of many states
hav" upheld statutes which restrict the pos-
session or manner of carrying personal
weapons. The reasoning of the courts is
generally that a regulation is valid if the
aim of public safety does not frustrate the
guarantees of the state constitution. For
example many courts have upheld statutes
prohibiting the carrying of concealed weap-
ons. see, e. if., Stale v. Hurl, 66 Idaho 217.
157 I\2;1 72(1915); and statutes prohibiting
possession of firearms by felons, see, e. g..
Stale v. Cartwright, 246 Or. 120, 41S 1\2d

<22 (10(1(5).

Ill.  The present ease

Wo now turn lo the facts of the present
ease. The defendant was involved in an off
and on verbal argument with His apartment
manager in the course of the day on No-
vember i3. ;MS. The dispute escalated
into name calling, colorful words, and ob-
ject throwing. At one point the defendant
kicked the elevator door in the apartment
building. The police were called and arrest-
ed the defendant. The defendant asked the
police to get iiis coat from his apartment.
The officer* found wo “billy cluits” in the
defendant™ apartment.

The defendant was charged with disor-
derly conduct, ORS 166.025, and possession
of a slugging weapon, ORS 166.510. The
matter went to trial without a jury. The
defendant at trial demurred to and moved
to dismiss the second charge on the grounds
that it failed »u state a crime. The motion
was denied and the defendant was found
guilty as charged on both counts.

8. (‘meUIKil hetd m lOsINN. m .ifiti 2S5 1i»7x, re
lerrcil in in levin. lhe Hintit le Ite.ir \rni>
rhe De\w!, " ii(in"iit of the \niern\in | \,<eni"i\ec.
4s i hi. Kviit I. Uev  Mb, Ifiii, tt |s(1li7]i
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fl, 5) Thu defendant appealed to tho
Court of Appeals, contending first that his
acts did not amount to the* crime of disor-
derly conduct, and second that the statute
prohibiting possession of hilly clubs, ORS
166.510(1), violates Article 1, section 27, of
the Oregon Constitution. The Court of .Ap-
peals did not consider defendant’s first con-
tention because it was not raised at trial,I7
The Court of Appeals held that ORS 166.-
510(1) was within the reasonable exercise of
the "police power" of the state to curb
crime. 43 Or.App. 303, 307, G02 P.2d 1096
(1979).

[6J The defendant contends that his
conviction for possession of a billy club vio-
lates his right to possess arms in his home
for personal defense*. Pursuant to our pre-
vious discussion r“egarding the purpose and
scope of the right to bear arms provision,
we hold that Article I, section 27. of the
Oregon Constitution includes a right to pos-
sess certain arms for defense of person and
property. The remaining question is
whether the defendant’s possession of a bil-
ly club in this case is protected by Article I,
section 27.

The dub is considered the first personal
weapon fashioned by humans. O. Hogg,
Cluh< hi Cannon 19 (1968). The dub is still
used today as a personal weapon, eommoniy
carried by the police. ORS 166.510 prohib-
its possession of a "billy;” however, ORrf
166.520 states that peace officers are not
prohibited from carrying cr possessing a
weapon commonly known as
“blackjack™ “ or "billy.”

The statute in this case, ORS 166.510.
prohibits the mere possession of a dub.
The defendant concedes that the legislature
could prohibit carrying a club in a public

17. The general rule Ir. both civil and criminal
cases is that a question not raised and pre-
served m the trial court will not he considered
on appeal. State v Abe/ 211 Or <165, -167. 406
P 2d 902 (19f>5) Failure to raise an objection
in trial court does not automatically preclude
appellate review The defendant's contention
that his acts did not mnsntute th» crime of
disorderly conduct however, docs not present
the exceptional circumstance or manifest error
which itiMiiies tliis court’'s consideration ot
such a claim It follows that defendant's ion
viction ol disorderly routine! is atiirmed Sole

place in a concealed manner, but the de-
fendant maintains that the legislature can-
not prohibit all persons from possessing a
club in the home. The defendant argued
that a ;>erson may prefer to keep in his
home a hilly club rather than a firearm to
defend against intruders.

[71 Our historical analysis of Article I,
section 27, indicates that the drafters in-
tended “arms” to include the hand-carried
weapons commonly used by individuals for
personal defense. The club is an effective,
hand-carried weapon which cannot logically
be excluded from this term. We hold that
the defendant's possession of a billy club in
his home is protected by Article I, section
27, of the Oregon Constitution.

The defendant’s conviction for disorderly
conduct is affirmed, and his conviction for
possession of a slugging weapon is reversed.

2E9 Or. 511
DEPARTMENT OF REVENUE. State of
Oregon, Respondent,

\'A

Ronald V* (iREAVES and Norma P.
Greaves, Appellants.

TC 137,8; SC 26873.

Supreme Court of Oregon,
in Banc.

Argued and Submitted June 2-1, 1981).
Decided July 23, 19S0.

Department of Revenue petitioned for
statutory writ of mandamus commanding

that this case is not concerned with that aspect
of the statute prohibiting disorderly conduct
which we held to be unconstitutional in .'rate v.
Spencer. 269 Or. 225. 611 P 2d 1147 (1960).

18. Webster's Third International Dictionary
defines a "blackjack" as " * * * > a small
striking weapon typically consisting at the
striking end of a leather enclosed piece of lead
or other heaw metal and at the handle end of j
strap or springy shaft that increases the force
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Defendant was convicted in the Dis-
trict Court, Polk County, Walter W. Foster,
J., of unlawful possession of a stabbing
weapon, and he appealed. The Court of
Appeals, 69 Or.App. 254, 684 P.2d 630,
reversed, and appeal was taken. The Su-
preme Court, Lent, J., held that defend-
ant's constitutional right to bear arms was
violated by prohibition of mere possession
and mere carrying of a switchblade knife.

Decision of the Court of Appeals af-
firmed.

Weapons <=1

Defendant's constitutional right to
bear arms was violated by prohibition of
mere possession and mere carrying of a
switchblade knife. Const. Art. 1, § 27;
ORS 166.510, 166.510(1).

Robert W. Muir, Asst. Atly. Gen., Salem,
argued the cause for petitioner on review.
With him on the briefs were Dave Frohn-
mayer. Atty. Gen.. James E. Mountain, Jr.,
Sol. Gen., and Lynn Torno, Certified Law
Student.

Susan M. Garrett, Salem, argued the
cause and filed briefs for respondent on
review.

I. The defendant It.ul also filed a motion to sup-

press the knife as evidence nn the basis that it
was obtained as a result of an unlawful search
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Robert Dowlut, Washington, D.C., and
Steven L. Krasik, Salem, filed a brief ami-
cus curiae for Nat. Rifle Ass’n.

LENT, Justice.

The issue is whether ORS 166.610(1), in-
sofar as it prohibits the mere possession
and mere carrying of a switchblade knife,
violates defendant's right to bear arms un-
der Article 1, section 27, of the Oregon
Constitution. We hold that in that respect
the statute does violate defendant’s consti-
tutional right.

ORS 166.510(1) provides, in relevant part:

"* * * [A)ny person who manufac-
tures, causes to be manufactured, sells,
keeps for sale, offers, gives, loans, car-
ries or possesses an instrument or
weapon having a blade which projects
or suings into position by force of a
spring or other device and commonly
known as a switch-blade knife or an
instrument or weapon commonly known
as a blackjack, slung shot, sandclub,
sandbag, sap glove or metal knuckles, or
who carries a dirk, dagger or stiletto
commits a Class A misdemeanor." (Em-
phasis added)

Article 1, section 27, of the Oregon Con-
stitution provides:
"The people shall have the right to
bear arms for the defence of themselves,
and the State * » *[.]”

The accusatory instrument charged that
defendant "did unlawfully possess and
carry” a weapon commonly known as a
switch-blade knife in violation of ORS 166.-
510. Defendant demurred to the accusato-
ry instrument on the grt Md that the stat-
ute was overbroad as impinging on the
right guaranteed to him under Article I,
section 27, of the Oregon Constitution.
The trial court overruled the demurrer.

Trial then proceeded on the basis of facts
stipulated to be the same as those found by
the trial court in the hearing on the motion

and seizure. The trial court's denial of that
motion was not aligned as error.
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Cite at 692 P.2d 610 (Or.

to suppress mentioned in footnote 1, supra.
Those facts are as follows.

On October 3, 1983, defendant was walk-
ing with a companion on a public street.
The two appeared disorderly to an officer
nearby, and when defendant reached up as
he passed a street sign and tapped or
struck it with his hand, the officer con-
fronted both individuals and conducted a
patdown search. Defendant was found
with a switch-blade knife in his back pock-
et. Defendant told the arresting officer
that he carried the knife "for protection"
(defendant evidently feared attack by a
jealous rival for his present girl friend).*

Defendant moved for judgment of ac-
quittal, which was denied. The trial court
then found defendant guilty and eventually
sentenced defendant to jail "suspended on
the condition" that defendant meet certain
terms of probation.

Defendant appealed, assigning as error
the trial court's overruling of his demurrer
and denial of his motion for judgment of
acquittal. The Court of Appeals, 69 Or.
App. 251 081 P.2J 630, per curiam, re-
versed on the basis of our decisions in
Slate r. Blocker. 291 Or. 233. G30 P.2d 81
(IDSL, and Stale r. Kessler, 2S9 Or. 339.
014 P.2d 94 (1980). We allowed review to
determine whether a switch-blade knife is
within the constitutional guarantee. 293
Or. 37, OSS P.2d 845 (1984).

In State v. Kessler, supra, this court for
the first time considered the scope of Arti-
cle I, section 27. There, following the dis-
covery by police officers of two billy clubs
in his apartment, defendant was charged
with the possession of billy clubs in viola-
tion of ORS 166.510(1), the same statute at
issue in the case at bar. On appeal defend-
ant argued that the statute violated Article

J. Wc liave m mind ilut defendants principal
aryunieni w that, insofar as this charge of crim i-
nal rc nduci u concerned, (he statute is over-
broad in proscribing conduct in winch lie has a
state constitutional right to engage. Oidiiinrilv.

ue would have mi reason to go bcvond the facts

described in the accusatory instrument to re-
sulte whither ciior was inmitiillcd in iiwrrul-

611
1984)

I, section 27, of the Oregon Constitution.
The Court of Appeals held that ORS 166.-
510(1) was within the reasonable exercise
of what the court called the state's "police
power" to control crime. 43 Or.App. 303,
307, 602 P.2d 1096, 1097 (1979). Woc re-
versed.

In Kessler, we examined the historical
roots ol Article I, section 27. We conclud-
ed that the drafters of Oregon's constitu-
tion did not wish to limit the right to bear
arms to a citizen militia, but rather intend-
ed that the private citizen also have the
right to "possess certain arms for the de-
fense of person and property." 289 Or. at
371, 614 P.2d at 98.

Our analysis in Kessler of the meaning
of the term "arms" is central to the case at
bar and so merits a further discussion. We
reasoned that because settlers during the
revolutionary era used many of the same
weapons for both personal and military de-
fense, the term "arms," as contemplated by
the constitutional framers, was not limited
to firearms but included those hand-carried
weapons commonly used for personal de-
fense. 239 Or. at 363, 614 P.2d at 98.
Thus, the term "arms" "includes weapons
commonly used for either purpose, even if
a particular weapon is unlikely to be used
as a militia weapon." 289 Or. at 369, 614
P.2d at 98. On the basis of this historical
examination, we held that the possession of
a billy club was constitutionally protected:

"Our historical analysis of Article I,
section 27, indicates that the drafters
intended ‘arms' to include the hand-car-
ried weapons commonly used by individu-
als for personal defense. The club is an
effective, hand-carried weapon which
cannot logically be excluded from this
term."

mi: defendant's demurrer. In ibis case, how-

iter, a factual record was developed, and the
defendant also assigned as criur the denial of
Ins motion for judgment of acquittal. The facts
ate recounted to show thru there is no evidence
to support am rovMble charge of an illegal
intent to me the weapon or an illegal use of ihc

weapon.
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289 Or. at 372, 614 P.2d at 100.3

The state argues that a switch-blade is
not a weapon "commonly used for personal
defense,"” and ia therefore not an "arm"
within the meaning of the Oregon Constitu-
tion. It insists that the switch-blade is an
offensive weapon used primarily by crimi-
nals. In support of this argument we are
referred to various authorities, especially
the Federal Anti-Switchblade Act, 15 USC
88 1241-44 (Supp. IV, 1980), which is aimed
at prohibiting the introduction of switch-
blade knives into interstate commerce be-
cause they 3re "almost exclusively the
weapon of the thug and the delinquent,”
S.Rep. No. 1980, 85th Cong., 2d Sess., re-
printed in 1958 U.S.Code Cong. & Ad.News
3435, 3437.

We note, first, that that material offers
no more than impressionistic observations
on the criminal use of switch-blades. More
importantly, however, we are unpersuaded
by this distinction which the state urges of
"offensive” and "defensive” weapons. All
hand-held weapons necessarily share both
characteristics. A kitchen knife can as eas-
ily be raised in attack as in defense. The
spring mechanism does not, instantly and
irrevocably, convert the jackknife into an
"offensive" weapon.* Similarly, the clasp
feature of the common jackknife does not
mean that it is incapable of aggressive and
violent purposes. It is not the design of
the knife but the use to which it is put that
determines its "offensive" or "defensive”
character.

There are statutes now on the hooks that
concern the manner in which weapons are
carried, the intent with which they are car-
ried, the use to which they may not be put

3. One year later, in Stale v. Blocker. 291 Or. 2S5,
259. 630 P.2d 824. 826 (1931). wo held that the
possession of a biily club outside as well as
inside the home is constitutionally protected.

4. At one time the single-action, single-shot hand-
gun was carried by many men for defense. Did
the development of the double-action feature of
the handgun or the addition of the revolving
cylinder which enabled one to fire the gun sev-
eral times without pausing to reload, as a mailer
of law. transform the handgun from a defensive
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and the status of a person that results in
forbidding his possessing a weapon.

"This state has several such regula-
tory statutes, with which we are not con-
cerned in this case: ORS 166.220(1) pro-
hibiting possession of a dangerous weap-
on with intent to use such weapon unlaw-
fully against another; ORS 166.240, pro-
hibiting carrying certain weapons con-
cealed about one’s person; ORS 166.250,
prohibiting carrying any firearm con-
cealed upon the person or within any
vehicle without a license to do so."
(Footnote omitted.)

Slate v. Blocker, supra, 291 Or. at 259-
260, 630 P.2d at 826. See, also, ORS 166.-
270, which prohibits an exconvict from pos-
sessing a firearm concealable on the per-
son, which this court held not to offend
Article |, section 27, of the Oregon Consti-
tution in State v. Robinson, 217 Or. 612,
619, 343 P.2d 886 (1959).

The appropriate inquiry in the case at
bar is whether a kind of weapon, as modi-
fied by its modem design and function, is
of the sort commonly used by individuals
for personal defense during either the revo-
lutionary and post-revolutionary era,s or in
1859 when Oregon's constitution was
adopted. In particular, it must be deter-
mined whether the drafters would have
intended the word "arms” to include the
switch-blade knife as a weapon commonly
used by individuals for self defense. To
answer that question we must journey
briefly into the history of knives. We have
resorted primarily to three books by H.
Peterson for that history: Arms and Arm-
our in Colonial America, 1526-1783 (1956);
American Knives (1958); Daggers and
Fighting Knives of the Western World
(19GS). What we have to say generally in

weapon to an offensive weapon? Obviously, the
gun. both belore and after such changes, could

be used for either defense or offense.

5. Article I. section 27, of the Oregon Constitu-
tion was taken verbatim from sections 32 and
33 of the Indiana Constitution of 1351. Indi-
ana's bill of rights liberally drew upon (he state
constitutions of Kentucky. Ohio. Tennessee, and
Pennsylvania, which were drafted between 1776
and 1302. See Slate i* Kessler, 289 Or. 359. 365.
014 1'.2d 94. 95 (1980).
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the next few paragraphs is drawn from
those works.

The popularity of the fighting knif has
had an uneven history, even to today.
During tho Roman civilization and for sev-
eral centuries thereafter, for example, the
knife was little appreciated as a tool of
combat, but during the Viking Period of
the 9th and 10th centuries large knives
(scramasax), used for general purposes as
well as for war, were popular among the
Northmen, Germans, Franks and Anglo-
Saxons. It was during the Middle Ages
that the real flowering of the fighting knife
and dagger occurred. New shapes ap-
peared and the knife became part of the
standard dress for all classes: from the
knights and their men-at-arms as an ad-
junct to the sword, to the laborer and peas-
ant for protection and convenience. Dur-
ing the 16th century the dagger came to be
used by the aristocracy, mainly in conjunc-
tion with the sword, and was used primari-
ly for combat; indeed, during the early
part of that century the technique of fight-
ing with sword and dagger developed, thus
giving rise to the modern school of knife
fighting. Through the 16ih and 17th cen-
turies knives and daggers declined in im-
portance and were no longer an important
part of the daily civilian costume.

In early colonial America the sword and
dagger were the most commonly used
edged weapons. During the American co-
lonial era every colonist had a knife. As
long as a man was required to defend his
life, to obtain or produce his own food or to
fashion articles from raw materials, a knife
was a constant necessity. Around 1C50
one form of dagger popular in the colonies
was the “plug bayonet,” so called because
it fit into the muzzle of a musket, it was
used both as a dagger or as a general
utility knife. Other knives became popular
during the 17th and 18th centuries. The
American frontiersman used a large knife
to ward off danger from Indian attacks and
to hunt anti trap; along with that lie car-
ried a smaller knife, the blade being three
to four inches long, in his rifle bag.

In the 19th century, daggers remained
popular, but in the west the renowned Bow-
ie knife became the weapon favored by the
lawless and law-abiding alike. These were
violent times, particularly from the 1820s
through the Civil War, when a weapon
might be needed at a moment's notice. In
response, "the well-equipped gentleman
carried a pistol in his pocket and a knife
beneath his coattails.”

Of the many varieties of knives, none has
been a more constant or enduring compan-
ion to man than the pocket knife. Speci-
mens of folding pocket knives have been
discovered in Roman archeological sites,
indicating that such knives were popular at
least from the first century A.D. They
have been manufactured for their utility as
both instruments of labor and combat.
One of the most common of the specific
named knives is the jackknife, a word of
uncertain origin, which was a large single-
bladed folding knife, ranging in size from
four to oeven inches when closed. By the
early 1700s, when the eastern seaboard had
become a highly settled area with large
towns and cities and relatively good roads,
men normally carried a folding pocket
knife. Even when they joined the Ameri-
can army during the revolution, the knife
they carried was the jackknife, which was
mentioned frequently in colonial records.
During the American Revolution at least
two states, New Hampshire and New York,
required their miiitiamen to carry a jack-
knife. Even during t' * mid-18th century,
some of these “jackknives" were rather
mere lethal than their name suggests, mea-
suring two feet long with the blade extend-
ed, and designed solely for fighting. G.
Neumann, Swords and Blades of the Amer-
ican Revolution 217 (1973). Some others
had blades over 16 inches long, extending
well beyond the lull even when folded, and
were designed to be used open or closed.
"Gentlemen" and officers during this same
era often carried canes with slender dig-
gers mounted inside which could be drawn
with a quick tug and were used for person-
al defense. Neumann. Swords and Blades
of the American Revolution supra, at 239.
In the early INth century a special form of
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dagger also developed, the pocket or fold-
ing dagger, with blades ranging in size
from four to sixtr_-n inches; they were
intended to be carried in the pocket or in
special sheathes.

It is clear, then, that knives have played
an important role in American life, both as
tools and as weapons. The folding pocket-
knife, in particular, since the early 18th
century has been commonly carried by men
in America and used primarily for work,
but also for fighting.

This brings us to the switch-blade knife.
A switch-blade is defined as a "pocketknife
having the blade spring-operated so that
pressure on a release catch causes it to fly
open." Webster's Third International Dic-
tionary 2314 (1971). If ORS 166.510(1) pro-
scribed the possession of mere pocket-
knives, there can be no question but that
the statute would be held to conflict direct-
ly with Article I, section 27. The only
difference is the presence of the spring-op-
erated mechanism that opens the knife.
We are unconvinced by the state's argu-
ment that the switch-blade is so "substan-
tially different from its historical ante-
cedent" (the jackknife) that it could not
have been within the contemplation of tho
constitutional drafters. They must have
been aware that technological changes
were occurring in weapomy as in tools
generally. The format and efficiency of
weaponry was proceeding apace. This was
the period of development of the Gatling
gun, breach loading rifles, metallic car-
tridges and repeating rifles. The addition
of a spring to open the blade of a jackknife

6. Charles Dickens, in his novel Marlin Chu/e-
lewii, published in 13-42 shorilv after his return
from America, referred to a certain Scaddor.

who "picked his teeth with a sort of young

bayonet that flcvv out of Ins knife when ho
touched a spring.” Thu suggests that America
could have been the origin of the switch-blade.

Set A. Popkess. Hick Knives, (1959) Crim |I. It

b-10.

7. ORS 166,510(1) was amended in 19S7 to in-
clude, for the first turn-, piosvnption against the
possession ol switchblades. Or.laws 1‘>57. ch.

290, 4 1.

8- The analysis we have employed in State i
Kesslerand Slate v, Illackir, ati>ra, at footnotes
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is hardly a more astonishing innovation

than those just mentioned.6

We stress again, as we have stressed
before, that this decision does not mean
individuals have an unfettered right to pos-
sess or use constitutionally protected arms
in any way they please. The legislature
may, if it chooses to do so, regulate posses-
sion and use. See State v. Blocker, supra,
291 Or. at 259, 630 P.2d at 826; Stale v.
Kessler, supra, 2S9 Or. at 370, 614 P.2d at
100. This court recognizes the seriousness
with which the legislature views the pos-
session of certain weapons, especially
switch-blades.1 The problem here is that
ORS 166.510(1) absolutely proscribes the
mere possession or carrying of such arms.
This the constitution does not permit.*

The decision of the Court of Appeals is
affirmed.

(of

71 Or.App. 356

Gerald Lee ALBERS. Appellant,
V.

Hoyt C. CUPP. Superintendent, Oregon
State Penitentiary, Respondent.

137975; CA A31762.

Court of Appeals of Oregon.
Argued and Submitted Nov. 28, 1984.
Decided Dec. 12. i084.
Reconsideration Denied Jan. 25, 1985.
Review Denied Feb. 12. 19S5.

Appeal from Circuit Court, Marion Court
ty, Clarke C. Brown. Judge.

i and S, concerning clubs and in the case at bar
concerning a knife may not be the same analy-
sts that would be appropriate to the application
of Article I. section 27, of the Oiegon Constitu-
tion to a weapon vutlt as a can of mace, not
having a prc-ivvcnticth century form nr counter
part. It has been suggested that it is incongru-
ous to believe that a woman today to defend
herself liom a rapist would have constitutional
sanction for earning a swikh-blatlc knife hut
not (or the can t.l mace Iterative the latter was
unknown to the mid nineteenth ccntuiv. Suilt
a t.ive is not before us The lime to deal with

that vase is when it is presented.
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(b) It is an affirmative defense to a prosecution under (a)(1) of this
section that

(1) the defendant took reasonable steps to remove the substance
from the highway; and

(2) no person suffered physical injury as a result of the presence of
the substance on the highway.

(c) Obstruction of highways is a class B misdemeanor. (8§ 7 ch 166
SLA 1978)

Collateral references. - 39 Am. Jur.
2d, Highways, Streets and Bridges,
38 281-310.

39A C.J.S., Highways, 33 217-231.

Article 2. Weapons and Explosives.

Section Section
200. Misconduct involving weaponsin the 230. Possession of burglary tools
first degree 240. Criminal possession of explosives

210. Misconduct involving weaponsin the 250. Unlawful furnishing of explosives
second degree

220. Misconduct involving weapons in the
third degree

Collateral references. — Validity and
construction of gun control laws, 28
ALR3d 845.

Sec. 11.61.200. Misconduct involving weapons in the first
degree, (a) A person commits the crime of misconduct involving
weapons in the first degree if the person

(1) knowingly possesses a firearm capable of being concealed on
one’s person after having been convicted of a felony by a court of this
state, a court of ihe United States, or a court of another state or terri-
tory;

(2) knowingly sells or transfers a firearm capable ofbeing concealed
on one’s person to a person who has been convicted ofa felony by a court
ofthis state, a court of the United States, or a court ofanother state or
territory;

<31 manufactures, possesses, transports, sells, or transfers a
prohibited weapon;

(41 knowingly sells or transfers a firearm to another whose physical
or mental condition is substantially impaired as a result of the intro-
duction ofan intoxicating liquor or drug into that other person's body;

(51 removes, covers, alters, or destroys the manufacturer’ serial
number on a firearm with intent to render the firearm untraceable; or

128
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>fthis (6)  possesses a firearm on which the manufacturer's serial number

has been removed, covered, altered, or destroyed, knowing that the

serial number has been removed, covered, altered, or destroyed with

the intent of rendering the firearm untraceable.

nee of (b) Itis an affirmative defense to a prosecution under (a)(1) or (2) of
this section that

h 166 (1) the person convicted of the prior offense on which the action is
based received a pardon for that conviction;

(2) the underlying conviction upon which the action is based has
been set aside under AS 12.55.085 or as a result of post-conviction
proceedings; or

(3) a period of five years or more has elapsed between the date of the

* person’s unconditional discharge on the prior offense and the date of
the possession, sale, or transfer of the firearm.

(c) It is an affirmative defense to a prosecution under (a)(3) of this
section that the manufacture, possession, transportation, sale, or

ves transfer of the prohibited weapon was in accordance with registration
ives under 26 U.S.C. 5801-5872 (National Firearms Act).

(d) The provisions of (a)(3) of this section do not apply to a peace
officer acting within the scope and authority of the officer's employ-
ment.

(e) As used in this section,

(1) "prohibited weapon" means any

* (A) explosive, incendiary, or noxious gas

(D) mine or device that is designed, made, or adapted for the purpose,
of inflicting serious physical injury or death;

(ii) rocket, other than a" emergency flare, having a propellant
charge of more than four ounces;

etance

first (iii) bomb;
iving (iv) grenade;

(B) device designed, made, or adapted to muffle the report of a
d on firearm;
this (C) inetal knuckles;
forri- (D) switchblade or gravity knife;

(E) firearm that is capable of shooting more than one shot
*aled automatically, without manual reloading, by a single function of the
ourt trigger; or

(F) rifle with a barrel length of less than 16 inches, shotgun with a

te or
barrel length of less than 18 inches, or firearm made from a rille or
'S a shotgun which, as modified, has an overall length of less than 26
inches;
J'ical (2) "unconditional discharge" has the meaning ascribed to it in AS
ntro- 12.55.185.
iidy; (f) Misconduct involving weapons in the first degree is a class C
erial felony. G 7 ch 166 SLA 1978»

V; or
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Tim CITY OF LAKEWOOD, i mmmlelfil
Mrnratfra »f tire Stit* *f Ola-
rM«, P«tltl»«»r,

V..
Oarire Edward PILLOW, RatpaadaalL
No. C-IM.

y

Supreme Court of Colorado,
Kn Banc. -*

Oct. 10, 1972.

Defendant was convicted in Municipal
Court of violation of city ordinance mak-
ing it unlawful to possess dangerous or
deadly weapon, and he appealed. The' Dis-

trict Court, Jefferson County, Christian D..

Stoner, J.t rtversed and declared ordinance
invalid, and certiorari was granted. The
Supreme Court, Hodges, J., held that the
ordinance was unconstitutionally over-
broad, where it would prohibit gunsmiths,
pawnbrokers and sporting goods
from carrying on substantial part of their
business, it appeared to prohibit individuals
from transporting gvns to and from such
places of business, it made it unlawful for
person to possess firearms in vehicle or in
place of business fot purpose, of self-de-
fense, and several of such activities were
constitutionally protected and, depending
upon circumstances, might be entirely free
of criminal culpability.

Affirmed.

I, Weapons >3 *

City ordinance prohibiting possession
of dangerous or deadly weapon was uncon-
stitutionally overbroad, where it would
prohibit gunsmiths, pawnbrokers and sport-
ing goods stores from carrying on substan-
tial part of their business, it appeared to
prohibit individuals from transporting guns

to and from such places of business, it. ,

made it unlawful for.person to possess
firearm in vehicle or in place of business
lor purpose of self-defense, and sevoal of
such activities were constitutionally pro-
tected and. depending upon circumstances,
might be entirely free of criminal culpabil-

storesl

601 PACITIC REPORTER, U

ity. 1966 PenmSoppv GRL., section 40-
11-1; Coastart. 2,1 13.

2. CaartltatIMil. Law <=>#)

Governmental purpose to control or
prevent certain activities,, which may be
tonstitntsocally-subject to stafe. or munici-
pal regulation under police power, may not

be achieved by means which sweep unhec- .

esiarily broad and thereby invade area of
protected freedoms.

3. Caaitltattaaal Law «=C3<lI)

Even though governmental purpose
may be legitimate and substantia], that pur-
pose cannot be pursued by means that
broadly stifle fundamental personal liber-
ties when the end an be more narrowly
achieved.

Raymond C Jol nson, Lakewood, for pe-
titioner.

Theodore P. Koeberle, Boulder, for re-
spondent.

HODGES. Justice.

On petition of the City of Lakewood, we
granted certiorari to review die district
court's declaration that a Lakewood ordi-
nance is invalid.

The respondent Pillow was convicted in
municipal court of a violation of this ordi-
nance which makes it unlawful to possess a
dangerous or deadly weapon. He appealed
to the./'strict court which reversed the
conviction on :the basis of a finding that
there-was a failure of proof before the
municipal court and on the further ground
that the ordinance was invalid. The dis-
trict court's declaration of invalidity was
premised on its finding that the subject
matter of the ordinance is a matter of
statewide concert, and is therefore
prennpted by a-state statute pertaining to
the canying of a concealed weapon. .This
state statute is 1965 Perm.Supp., CJLS.
196J. 40-11-1.

We affirm the district court’s reversal
of the respondent's conviction but do so on
the ground that the Lakewood ordinance is

4



any or lakewood t.pillow Colo. 745
ClU u. Colo. 301 Tt«
unconstitutionally overbroad. Jt is there- [1] An analysis of the foregoing ordi-

fore unnecetiary to discuss the failure of
proof issue;. moreover, this case is not a
suitable vehicle for a consideration of the
preemption issue. Our decision to resolve
this case in this manner was prompted to
some degTee by statements made by counsel
for the City of Lakewood during oral ar-
gument He conceded that the ordinance
lacked specificity in certain respects and
that a replacing ordinance was in the proc-
ess of preparation.

The subject Lakewood ordinance is num-
bered 0-70-47, Sec. 3-9 and is set forth in
full as follows:

"Unlawful to Possess, Carry or Use
Dangerous or Deadly Weapons, (a) It
shall be unlawful for any person to have
in his possession, except within his own
domicile, or to carry or use, a revolver
or pistol, shotgun or rifle of any descrip-
tion, which may be used for the explo-
sion of cartridges, or any air gun, gas
operated gun or spring gun. or any bow
made for the purpose of throwing or
projecting missiles of any kind by any
means whatsoever; provided that noth-
ing in this section shall prevent use of
any such instruments in shooting galler-
ies or ranges under circumstances when
such instruments can be fired, dis-
charged or operated in such manner as
not lo endanger persons or property and
also in such manner as to prevent the
projectile from traversing any grounds
or space outsit™ the limits of such gal-
lery or range; and provided further,
that nothing herein contained shall be
construed to pre* ent the carrying of any
type of gun, when unloaded, or any bow.
to or from any range, gallery or hunting
areas, (b) Nothing in this section shall
prevent the possession or use of any of
said instruments by persons duly licensed
for such purpose by the City of Lake-
wood. (c) Nothing in this section shall
prevent the use of or possession of any
said instrument by law enforcement per-
sonnel."
>t ¥ I*—

nance reveals that it is so general in its
scope that it includes within its prohibi-
tions the right to carry on certain business-
es and to engage in certain activities which
cannot under the police powers be reasona-
bly classified as unlawful and thus, subject
to criminal sanctions. As an example, we
note that this ordinance would prohibit
gunsmiths, pawnbrokers and sporting goods
stores from carrying on a substantial part
of their business. Also, the ordinance ap-
pears to prohibit individuals from trans-
porting guns to and from such places of
business. Furthermore, it makes it unlaw-
ful for a person to possess a firearm in a
vehicle or in a place of business for the
purpose of self-defense. Several of these
activiries are constitutionally protected.
Colo.Const. art. 11, 8§ 13. Depending upon
the circumstances, all of these activities
and others may be entirely free of any
criminal culpability yet the ordinance in
question effectively includes them within
its prohibitions and is therefore invalid.
Shunleswonh v. Birmingham, 382 U.S. 87.
86 S.Ct. 211, 15 LEdJd 176 (1965); Win-
ters v. New York. 333 U.S. 507, 68 S.Ct.
665, 92 LEd. 840 (1948); People of the
City of Detroit v. Sanchei. 18 Mieh.App.
399, 171 N.WJd 452 (1969),

(2,3) A governmental purpose to con-
trol or prevent certain activities, which
may be constitutionally subject to state or
municipal regulation under the police pow-
er. may not be achieved by means which
sweep unnecessarily broadly and thereby
invade the area of protected freedoms.
Zwicklcr v. Koota. 3S9 U.S. 241. S3 S.Ct.
391. 19 LEtL2d 444 (1967); Apthekcr v.
Secretary of State. 378 U.S. 500, S4 S.Ct.
1659. 12 LEdJd 992 (1963); NAACP v.
Alabama. 377 U.S. 288, 84 S.Ct. 1302, 12
LEd2d 325 (1964). Even though the gov-
ernmental purpose may be legitimate and
substantial, that purpose cannot be pursued
by means that broadly stifle fundamental
liberties when the end can be
Aptheker v. Sec-

personal
more narrowly achieved.



746  colo. MI
rctary of State, sit“ra, and Shelton v.-
Tucker, 364 U.S. 479, 81 S.Ct 247. S L.
Ed2d 231 (1960). Set also Colorado Rac-
ing Commission v. Smaldon?, Colo., 492 P.
2d 619; Arnold v. Denver, 171 Colo. 1, 464
P2d 515 (1970); and Goldman y. Knecht,
295 F~opp. 697 (D.GCol0.1969).

Jodgment affirmed.

o {» nin.ji

Mlialt May CUNNINGHAM, Plaintiff-
Appellant,
V.

SPRING VALLEY ESTATES, INC., a cor-
poratlon, «t al., Defendant*-
Appellee*.

Ne. 72-068.
(Supreme Court No. 24727.)

Colorado Court of Appeals.
Dir. II.

June 6, 1972.
Rehearing Denied June 27, 1972.
Certiorari Granted Oct. 24. 1972.

Selected for Official Publication.

Owner of property by adverse posses-
sion brought action for damages for al-
leged trespass on such property through
which sewer main was constructed by de-
fendant city and to require defendants to
restore property to its former condition.
The District Court. Boulder County, How-
ard 0. Ashton, J.. determined that city had
a right to sewer easement on basis of in-
verse condemnation, denied owner's request
for injunctive relief and /.warded monetary
damages against defendants. Owner ap-
pealed. The Court of Appeals. Enoch, J,
held that absent agreement or admission®
by parties, resolution, at pretrial confer-
ence. of disputed issues as to city's right to
easement cn property and as to owner’s
right to injunctive relief was improper.
The court further held that subject to any

PAOEFIC BJEFORTHR, W SERTM

defenses which defendant might Have
owner was entitled to damages for any
jury caused by construction of ."'in from
date of owner's adverse pos*ession railer
than merely from date of the judgment
quieting title in owner. ac

Reversed and remanded for new trial'.

1. Trial <t=»(l)

Absent agreement or admissions by
panics, in action for damages caused by
defendant’s alleged trespass on plaintiffs
property and to require deftidant to re-
store property to its former condition, res-
olution, at pretrial conference, of disputed
issues as to defendant city's right to sewer
easement on plaintiff’s property on basis of
inverse condemnation and as to plaintiff}
right to injunctive relief was improper.

2. Advtrt* Pourulen «=>l06<5)

Subject to any defenses which defend-
ant might have had, owner of property by’
adverse possession was entitled to damages
for any injury caused by construction of
sewer main through such property from
date of owner's adverse possession rather
than merely from date of judgment quiet-
ing title in plaintiff. 1967 Perm.Supp, C
R.S., section 118-7-1(1).

James H. Snyder, Boulder, Wesley H.
Doan, Denver, for plaintiff-appellant, "'r

Hollenbeck,” King, French & Mills,

A. Hollenh ck, Peter C Dieue, Boulder/
for defendants-appellecs, Spring Valley E*-~
tates. Inc. and James M. Burger.

Walter 1_ Wagenhals, City Atty, Gilbert
M. Sackheim, Asst. City Atty.,, Boulder.*
for defendant-appellee. City of Boulder.
Colo.

ENOCH, Judge.

Thu case was transferred from the Su-
preme Court pursuant to statute.

Thi* action wa* brought by Minnie May
Cunningham against the named defendant*
for damages caused by defendant*’ alleged
trespass upon her property and to require
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Ocu AluluAp. IMRH7)y/

policies underlying Alaska Rule of Evidence
803(8XbXiii) which exempts from inclusion
within the exception “factual findings of-
fered by the state in criminal cases." We
concluded that the factual findings exempt-
ed were limited to those resulting from “an
investigation made pursuant to authority
granted by law." See Alaska R.Evid.
803(8Xa). In so doing, we recognized,
though we did not state, that Alaska Rule
of Evidence 803(8XbXiv) specifically ex-
empts from coverage under the exception
"factual findings resulting from special in-
vestigation of a particular complaint, case,
or incident." We agree that the factual
findings offered by the state in a criminal
case under subsection (iii) over a broader
category than factual findings resulting
from special investigation of a particular
complaint, case, nr incident under subsec-
tion (iv). Nevertheless, we concluded that
before a factual finding would fall within
the bar of any of ints*. cibsections, it would
have to be made under ciroumr'arces in
which the person making the factual find-
ing could foresee its use in litigation and
use this knowledge to manipulate the ulti-
mate decision in the litigation. . e

In applying this test to the various items
contained within the breathalyzer packet,
we are sa sfied that a state employee could
not tamper with the findings in time to
affect a specific prosecution. Any effort by
state employees to tamper with the resujts
reported in the breathalyzer packet thereby
making *11 acfendants who were adminis
tered a breathalyzer test with a particular
instrument falsely appear intoxicated would
be .readily discoverable.

Finally, we conclude that defendant has
ample protection against negligent prepara-
tion of the breathalyzer packet in Alaska's
broad rules of criminal discovery, the re-
quirement that the breathalyzer machine be
available for inspection by the defendant or
his representative and with the defendant’s
right to discover sample “ampoules.” See
Lauderdale v. State. 548 P2d 376 (Alaska
1976) and defendant's right to discover sam-
ples of his “breath". See also Municipality
of Anchorage v. Serrano, 649 P2d 256
(Alaal App., 1982) (defendant's breath
samples must be preserved for their inde-

pendent analysis or other means must be
provided to check breathalyzer results);
Cooley v. Municipality of Anchorage, 649
P.2d 251, 255 (Alaska App., 1982) (munici-
pality has the burden to convince the jury
that the breathalyzer is accurate). We con-
clude that the trial court did not err in
finding the various documents within the
breathalyzer packet to be within the public
records exception to the hearsay rule.

Byrne does not complain that the various
documents were not properly authenticated
as did the defendants in Huggins. Conse-
quently, it is not necessary for us to deter-
mine whether the factors which led us to
remand those cases for further proceedings
would warrant further action in this case

The judgment of the district court is AF-
FIRMED.

Jr\
«rr<UVIt«ST51M

ANCHORAGE, A Municipal
Corporation, Appellant,

V.
Gregory RICHARDS, Appellee.
ANCHORAGE A Municipal
Corporation, Appellant,
V.
Douglas R. PHILLIPS, Appellee

ANCHORAGE A Municipal
Corporation, Appellant,

Michael B. PHELPS, Appellee.
ANCHORAGE A Municipal
Corporation. Appellant,

r.

Edward A KEGLER. Appellee.
Nos. 6387, 6459, 6504 and 6510.
Court of Appeals of Alaska.
Nov. 19. 1981

Municipality appealed from series of
decisions of the District Court, Third Judi-
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cial District, Anchorage, Beverly W. Culler,
Warren B. Tucker, and Elaine Andrews, JJ.",
dismissing prosecutions. The Court of Ap-
peals, Singleton, J., held that a municipal
ordinance regulating the carrying of a con-
cealed weapon is not prohibited by the stat-
ute which prohibits someone from knowing-
ly possessing a deadly weapon concealed
"on his person."”

Judgment reversed and remanded.

1 Municipal Corporations «=592(1)
Statute which prohibits someone from
knowingly possessing a deadly weapon con-
cealed “on his person" was not intended to
expressly privilege the carrying of a weap-
on and, therefore, did not prohibit home
rule municipality from enacting ordinance
regulating carrying a concealed weapon.
AS 11.61.220; Const Art 10, 88§ 1, 11

2. Municipal Corporations <*=>592(1)
Home rule municipalities are free to

prohibit conduct that is not prohibited by

state legislation. Const Art 10, § 11.

James F. Wolf, Asst Municipal Prosecu-
tor, Allen M. Bailey, Municipal Prosecutor,
and Theodore D. Berns, Municipal Atty.,
Am horage, for appellanL

J'an S. Schanen, Wasilla, for appellee
Gregory Richards.

Jonathon A. Katcber, Asst Public De-
fender, and Dana Fabe, Public Defender,
Anchorage, for Douglas R. Phillips, Michael

B. Pnelpo, and Edward A. Kegler, appellees.

Before BRYNER, CJ.. and COATS and
SINGLETON, JJ.

OPINION

SINGLETON, Judge.

This is an appeal by the Municipality of
Anchorage from a series of decisions of the
trial court dismissing prosecutions. The de-
cisions are final, and we have jurisdiction.
State v. Michel 634 P.2d 383 (Alaska App.
1981). The appeals have been joined, be-
cause they present a single issue of law.

654 PACIFIC REPORTER, 2d SERIES

whether a municipal ordinance regulating
carrying a concealed weapon is prohibited
by state law. We conclude that the trial
court erred in its construction of the inter-
play between the state legislation and the
ordinance, and therefore we reverse.

Appellees were charged with separate vi-
olations of AMC 8.05.070 which provid.s as
follows:

A. It is unlawful for any person to carry
concealed about his person in any man-
ner:

1. a revolver, pistol or other firearm;

In each complaint, it was alleged that the
defendant concealed a firearm about his
person by storing it in his vehicle.

The complaints were dismissed by the
d strict court on the assumption that AMC
8.05.070 was in irreconcilable conflict with
AS 11.61.220 which prohibits someone from
knowingly possessing a deadly weapon con-
cealed "on his person." The district court
noted that AS 11.61.220, as originally con-
templated, proscribed concealing a weapon
in an automobile but tl it members of the
legislature objected to tl is provision, and it
was deleted. Consequently, the district
court inferred that the legish Lure’s decision
not to prohibit carrying a concealed weapon
in a vehicle precluded a municipality from
enforcing such a prohibition. On the as-
sumption that the Anchorage ordinance
prohibited carrying a weapon in a vehicle,
the trial court held the ordinance invalid.

Anchorage is a home rule municipality
with broad powers of legislation. Article
10. section 1 of our state constitution pro-
vides in relevant part:

The purpose of this article [governing

local government] is to provide for maxi-

mum local self-government with a mini-
mum of local government units, and to
prevent duplication of tax-levying juris-
dictions. A liberal construction shall be
given to the powers of local government
units.

Article 10, section 11 provides in relevant

part:
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CH:

A home rule borough or city may e <ercise
all legislative powers not. prohib ted by
law or by charter.

[1,2] The district court rea.oned that
AMC 8.05.070 was prohibited by the enact-
ment of AS 11.61.220. We have concluded
that the district court erred in this determi-
nation and therefore we reverse. AS 11.-
61.220 does not address municipal powers
and therefore cannot be construed to explic-
itly prohibit any municipal action. Nor do
we believe that the statute can be inter-
preted to implicitly prohibit municipal ac-
tion. Generally, legislation can take three
positions regarding conduct: (1) it can pro-
hibit conduct; (2) it can expressly license
conduct, that is, create an express “privi-
lege” to engage in certain conduct; or (3) it
can ignore conduct There is nothing in the
statute in question suggesting that it was
intended to expressly- privilege carrying
weapons. The most that can be 3aid is that
the legislature elected to tolerate such con-
duct. Such toleration does not rise to the
level of the prohibition contemplated by
Article 10, section 11 of our jtate constitu-
tion. Home rule municipalities are free to
prohibit conduct that is not prohibited by-
state legislation. See Cremer v. Anchorage,
575 PJ2d 306 (Alaska 1978).

Our holding today does hot depart from
Simpson v. Municipality of Apchorage, 635
P2d 1197 (Alaska App.1981). In that case,
a majority of this court held that AS 28.01.-

I. The parties in the district ¢ irt proceeded on
the assumption that the munic., aJ ordinance in
question prohibits concealing firearms in vehi-
cles. The trial court either so found or simply
accepted the parties' construction of the ordi-
nance trguendo and went on to reach the con-
stitutional issue. We express no opinion as to
whether this interpretation of AMC 8.05.070 is
appropriate. But see Stare v. CrumtJ. .54 Or.
App. 41, 633 P-2d 1313 (1981), (interpreting an
Oregon statute identical to the ordinance in this
case). The Oregon court held that the import

RO

010(a) constituted a legislative prohibition
of any municipal ordinance governing traf-
fic regulation which was "inconsistent*'
with a state statute or rule regulating traf-'
fic. In deterrhining whether an'inconsist-
ency existed, we determined that state-wide
uniformity was a significant purpose of *he
‘raffic-regulations. Id. at 1202. We then
found AMC 9.28.030, which at that time
prescribed driving with a .10% blood alcohol
level, inconsistent with AS 28.35.030, be-
cause it did not prohibit driving with a .10%
blood alcohol level unless driving was im-
paired. There is nothing in the criminal
code suggesting that its provisions dealing
with possession of weapons were intended
to establish state-wide uniformity; nor is
there any state statute regulating firearms
which prohibits inconsistent municipal ordi-
nances. Finally, we find absolutely nothing
in the state statutes that would suggest an
intent to encourage people to carry weap-
ons in automobiles.

The judgment of this district court is
REVERSED and these cases REMANDED
for further proceedings consistent with this
opinion.1

of the phrase “cames concealed about the per-
son" contained in the statute governing carry-
ing concealed weapons is that the concealed
weapon must be carried in such a manner that
it moves along with a person's body, not just in
reasonable proximity to the person or some
place where it could be deemed to be in his
constructive possession. Therefore, a firearm
under an automobile seat was held not to be
earned about the driver's person. ORS 166.-
240. 166240(1).
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icmvd &. O Toole of Walei)”
»le, McQuillan & Gordon, Qrdm
"“lees. *
YSTINGS, CJ.. BOSLAUGH,

TE. CAPORALE, SHANAHAN,
GRANT, JJ., and COLWELI.
ict Judge, Retired.

R CURIAM.

! plaindffs-appellants, Robert J.

and

STATE v. RICEHILL N.

D, 4«l

C!lUm413 N.WJJ 41i (NJ>. i»*7)

STATE of North Dakota, Plaintiff
and Appellc*.

V.

Elliot C. RICEHILL, Defendant
and Appellant.

Cr. No. 870064.
Supreme Court of Nor*? Dakota.

Nov. 19, 1987.

dia A. Luby, allege they were dam--

by the conduct of defendanta-appet
CBS Real Estate Company, Madeline

y, and Jeannie Neff. The district

sustained the demurrer of the de-

Ita on the basis that as real estate
sionals they were entitled to the pro-
of the 2-yettr period of limitations
-ble te protfegsioisaly] embodied
?yj]—nogyatt g%??ﬂ I('I?iel’ssue 1985),
« Zoucha, 226 Neb. 476, 412 N.w.2d
>87), holds that real estate brokers
1 professionals within the meaning
statute. Accordingly, the judgment
listrict court is hereby reversed, and
se is remanded for further proceed-

tsro
inas

and remanded for further

\JVW v A X\r\

Defendant was convicted in the Dis-
H Court, Ramsey County, Lee A. Chris-
jfferson, J., of possession of firearm by
Livicted felon, and he appealed. The Su-
btme Court, VandeWalle, J., held that; (1)
lutute prohibiting convicted felons from
Assessing firearms did not violate state
lonstitutional guaranty of right to keep
Ld bear arms, and (2) defendant who al-
Ltged that he was denied effective assist-
ance of counsel due to counsel's failure to
jubpoena witness was required to present
proof of witness' proposed testimony.

Affirmed.

1 Weapon* «»?2

Although State Constitution prevents.

negation of right to keep.and. bear arms,-
that right nevertheless remains,subject to
reasonable regulation under State's police
power. NDCC 62.1-02-01, subd. 1; Const.
Art. 1, { 1. e

2. Weapon* «=>3

Statute prohibiting persons previously
convicted of felonies involving violence or
intimidation from owning or possessing
firearm for ten years from dale of convic-
tion or release did not violate,state consti-
tutional guaranty of riglit to keep and.bear
arms." NDCC 62.1-02-01, subd. 1; Const

Art- 1. ] 1.

3. Criminal Law «=»998(16)
* Defendant who based his claim of inef-

fective assistance of eounsel en eounsel’d
failure to timely subpoena witness was re-

quired to present some form of proof as to
what witness' testimony would have been
by meins of affidavit by proposed witness

.ceeding.

or by testimony in postconviction relief pro-
U.S.C.A. ConsLAmend. 6. .

4. Criminal U * #»1134(3)

Ineffective assistance of oolmael claim
is generally more effectively presented in
postconviction relief proceeding, rather
than on direct appeal. NDCC 29-32.1-01
et.seq., U.S.C.A. ConsLAmends. 6, 14.

Lewis C. Jorgenson, State's Atty., Devils
Lake, for plaintiff and appellee State of
bl.D. .

David C. Thompson of Craft & Thomp-
son, P.C., Fargo, for defendant and appel-

lant

VANDE WALLE, Justice.

Elliot Ricehill appealed from a judgment
of conviction entered upon a jury verdict
finding him guilty of the crime of posses-
sion of a firearm by a person previously
convicted of a felony, in violation of Section
62.1-02-81(1), N.D.C.C. On appeal, Ricehill
raises two issues: .

1) That Section '62.1-02-81(1) is Unconsti-
tutional because it violates his right to keep
and bear arms under Article I, Section 1, of
the North Dakota Constitution, and

2) That he was denied effective assist-
ance of counsel at trial.

We affirm,"but without prejudice to-Rice-
hill to raise his claim of ineffective assist- .
ance of counsel at a proceeding for post-
conviction relief. .

The information in this esse charged that
on or about March 7, 1986, Ricehill had "in
his possession and under his control a fire-
arm, within 10 years from being incarcerat-
ed-for a felony involving violence, to-wif
The said defendant had in his possession a
pistol and had been incarcerated for the
crime of murder within the last 10 years."”

At trial, the State relied on the testimony
of Mark Schimeu and city police officer
Harry Johnson. «Briefly related, the testi-

mony of SchimeU was that on the vening
Ul Vi *o j

in question Ricehill had invited him into his
car where they had conversed and where
Ricehill had shown him a rifle lyinglin the
back seat arid a-revolver which Ricehill
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removed from the glove compartment.*
Schimetz gave conflicting testimony as to
the time of evening of this meeting. Schi-
metz also testified that he reported this
encounter to the police on that same eve-
ning.

Officer Johnson testified that later that
evening he stopped the Ricehill car. Al-
though he had been watching the car since
the report of Ricehill's possession of a
weapon, the stop occurred after he ob-
served the car, while being driven by Mrs.
Ricehill, drive over the centerline. During
the stop, Johnson saw an open can of beer
at the feet of Ricehill, who was a passen-
ger in the car. Because this is a violation
of North Dakota's open-bottle law, Johnson
placed Ricehill under arrest and conducted
a search of the automobile, looking for
other evidence of the open-bottle violation.
This search produced a rifle, and a revolver
which was removed from the locked glove
compartment

Ricehill testified on his own behalf at
trial. He testified th3t the two guns be-
longed to his wife, and that although he
had spoken with Schimetz about the two
guns he had never handled them. He fur-
ther testified that he could not have shown
the revolver to Schimetz because it was
locked in the glove compartment of the car
and he did not have the keys to the car,

Ricehill testified that Curtis Posey had
driven him in Ricehill’s car into Devils
Lake, and that Posey maintained posses-

sion of the car keys.

Posey did not testify at trial. On the day
prior to trial Ricehill’s trial counsel had a
subpoena issued to compel Posey to appear
at trial. However, the sheriff of Benson
County was unable to serve the subpoena.
Ricehill now argues that he received inef-
fective assistance of counsel because trial
counsel failed to seek a subpoena for Posey
at a time early enough to allow for service

1. Although Ihere wu leuimony concerning
Ricehill s possession of the rifle, he was not
charged wilh having possessed a rifle.

2. Section 62.1-02-01(1) provides:
"A person who has been convicted anv-where
for a felony involving violence or intimi-
dation, as defined in chapters 12.1-16 through

REPORTER, 2d SERIES

f the subpoena, denying Ricehill the testi-
mony of a crucial witness.

1

We first consider Ricehill's argument
that Section 62.1-02-01(1) is unconstitution-
al because it violates his right to keep and
bear arms under Article I, Section 1, North
Dakota Constitution. Section 62.1-02-01(1)
prohibits a person previously convicted of a
felony involving violence or intimidation
from owning or possessing a firearm for a
period of 10 years from the date of convic-
tion or release, whichever is the latter.* In
this case it was rlleged that Ricehill pos-
sessed a revolver within 10 years of his
release from an lowa correctional facility *
to which he had been sentenced on a
charge of murder in the second degree.

Article |, Section 1, of the{North DakotaTI
Constitution contains a guarantee of the
right to keep and bear arms. This section
provides:

"All individuals are by nature equally
free and independent and have certain
inalienable rights, among which are
those of enjoying and defending life and
liberty; acquiring, possessing and pro-
tecting property and reputation; pursu-
ing and obtaining safety and happiness;
and to keep and bear arms for the*
defense of their person', family, proper-
ty, and the state, and for lawful hunt-
ing, recreational, and other lawful pur-
poses, which shall not be infringed."”
[Emphasis added.)

The guarantee of the right to keep and
bear arms was only recently added to the
North Dakota Constitution. The empha-
sized language above was added by means
of an initiated amendment in November of
1984;jJEhis case presents the first occasion
or this court to interpret this provision of
the North Dakota 000311101100.*

12.1-25, it prohibited from owning a firearm
or having one in possession or under control
for a period of ten years from 'he date of
conviction or release from incarceration or
probation, whichever is the Utter.*

3. In Slate v. Swaruoa, <07 N.W.2d 2W (N 0.
J987). we considered jhe dismissal by ihe trial
court of a criminal complaint charging reckless
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ssubpoena, denying Ricehill the test
of a crucial witness.

first consider Ricehill's argument
iection 62.1-02-01(1) is uncqgnstitution-
:ause it violates his right th keep :.»d
arms under Article I, Section 1, Nortl:
ta Constitution. Section 62.1-02-01(1)
bits a person previously convicted of a
y involving violence or intimidation
owning or possessing a firearm for a
i of 10 years from the date of convic-
tr release, whichever is the latter.1 In
:ase it was alleged that Ricehill pos-
d a revolver within 10 years of his
se from an lowa correctional facility
hich he had been sentenced on a
;e of murder in the second degree,

tide I, Section 1, of the North Dakota
titution contains a guarantee of the
to keep and bear arms. This section

des:

‘All individuals are by nature equally
e and independent and have certain
lienable rights, among which are
>se of enjoying and defending life and
erty; acquiring, possessing and pro-
ting property and reputation; pursu-
; and obtaining safety and h'ipiness;
d to keep and bear arms for the
Cense of their person, family, proper-
and the state, and for lawful hunt-
j. recreational, and other lawful pur-
ses, which shall not be infringed.”
mohasis added.]

e guarantee of the right to keep and
arms was only recently added to the
h Dakota Constitution. The empha-
I language above was added by means
i initiated amendment in November of

This case presents the first occasion
his court to interpret this provision of
North Dakota Constitution.1

7.1-25. ii prohibrted fmm owning a firearm
*i having one in poucision or under con"rol
or a period of ten year* from the date of
onviciion or reteave from incarceration or
mlobalion, whichever u the latter”

i Stile v. Swa/uon, 407 N.W.2d 704 (N,D

>7). we considered the dismissal by the trial
in of a criminal complaint charging reckless

J

STATE r. RICEHILL N.1 4RR
Cll« m 413 N.WJd MI (N.D. 1t%7) S
11] Ricehill argues that the right tostate's police powefck Colorado. People

bear arms is absolute. He argues that the
language of the provision states that the
right to bear arms "shall not be infringed,"”
and that this means that the Legislature
may place no limits on the possession of
arms. We disagree with such a broad
reading of the provision. Instead, we be-
lieve our Constitutions protection of the
right to keep and bear arms is no: absolute;
although it prevents the negation of the
right to keep and bear arms, that right
nevertheless remains subject to reasonable
regulation under the State’s police power.
As the Michigan Supreme Court stated in
construing that State’s tight to bear arms,
"regardless of the basis of the right to
bear arms, the State, nevertheless, has the
police power to reasonably regulate it"
People v. Brovm, 253 Mich. 537, 235 N.W.
245. 246 (1931).

In this case the Legislature prohibited
the possession of firearms by persons who
have previously committed serious crimes.
It is patently reasonable for the Legisla-
ture to conclude that it is protecting the
public welfare by enacting legislation that
keeps firearms out of the hands of people
who have shown a disposition to harm oth-
ers. The Louisiana Supreme Court stated,
in rejecting a State constitutional right-to-
bear-arms challenge to its prohibition
against possession of a firearm by a felor.
under a policc-power rationale;

"It is beyond question that the statute

challenged in the instant case was passed

in the interest of the public and as an
exercise of the police power vested in the
legislature. Its purpose is to limit the
possession of firearms by persons who,
by eir past commission of certain speci-
fied serious felonies, have demonstrated

a dangerous disregard for the law and

present a potential threat of further or

future criminal activity." State .

Amos, 343 So.2d 166, 168 (La.1977)..

Another State which has concluded that
its constitutional provision protecting the
right to bear arms is to be tempered by the

endingermenl on the bans of the right to bear
arms. In Swanson, we declined to address the
constitutional issue because we determined that
the trial court erted in dismissing the complaint

tional.

v. Blue, 190 Colo. 9V 5tt-raT 385 (1975),
the defendants had been convicted of vio-
lating Colorado’s law prohibiting the pos-
session of a firearm by a person previously
convicted of a felony. They challenged this
conviction under Colorado’s'constitutional
provision protecting the right to bear arms.
That provision, which may appear to be
more inclusive than that of North Dakota,
states:

“Right to bear arms. The right of no
person to keep and bear arms in defense
of his home, person and property, or in
aid of the civil power when thereto legal-

JjLfiuramoned, shall be called in question;
/Ibut (nothing herein contained shall be

construed to justify the practice of carry-
ing concealed weapons.” Blue, 544 P.2d
at 390, quoting Art

The court rejected the defendants' argu-

ment that the right to bear arms was abso-
lute and that the prohibition on firearm
possession by a felon thus was unconstitu-

In so concluding, the court stated:
"When rights come into conflict, one
must of necessity yield. The conflicting
rights involved here are the individual's
right to bear arms and the state’s right,
indeed its duty under its inherent police
power, to make reasonable regulations
for the purpose of protecting the health,
safety, and welfare of the_people.

“We do not read th~"Coloraio®onsti-
tution as granting an abiolute nght to
bear arms under all situations. It has

limiting language dealing with defense-
oOome,

person, and property In
our view, the statute here is a legitimate
exercise of the police power.

................... To limit the possession of
firearms by those who, by their past
conduct, have demonstrated an unfit-
ness to be entrusted with such danger-
ous instrumentalities, is clearly in the
interest of the public health, safety,
and welfare and within the scope of
the Legislature’s police power." Peo

—id ttui (he right-to-bcJU'-arnl! iuue could not
be rnolved ifnrl from ficii which h»d ye( lo be
deiermined.

N

I
(~
A

i, § 13, Colo. ConsL”"y
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pie v. Trujillo, 178 Colo. 147, 497 P.2d
1 [1978],
‘To be sure, the state legislature cannot,
in the name of the police power, enact
laws which render nugatory our Bill of
Rights and other constitutional protec-
tions. Butwe do not read this statute as
an attempt to subvert the intent of Arti-
cle Il, Section 13. The statute simply
limits the possession of guns and other
weapons by persons j are likely to
abuse such possession." 544 P.2d at
390-391. [Citations omitted.]
We agree with this analysis and thus the
right to bear arms must be read in conjunc-
tion with the State's exercise of the police
power. See also State v. Krantz, 24 Wash.
2d 350, 164 P.2d 453 (1945); Carfield w.
State, 649 P.2d 865 (Wy0.1982), and cases
cited therein.

12] Therefore, we hold that Section 62.-

1-02-01(1) does not violate the right to
keep and bear arms in Article I, Section 1,
of the North Dakota Constitution.

Ricehill next contends that he was denied
effective assistance of counsel. Ricehill
bases this claim on his trial counsel’s re-
quest for a subpoena to compel Curtis Po-
sey to appear at hi3 trial. Ricehill claims
that making the request the day before
trial was unreasonable in that it did not
provide sufficient time for service of the
subpoena. Ricehill argues that because
the sheriff of Benson County was unable to
serve the subpoena in that one day, he was
denied the presence of a witness whose
testimony would have bolstered that of
Ricehill. He argues that Posey could have
testified that Ricehill could not have shown
Schimetz the revolver because Posey had
the car keys.

Effective assistance of counsel is guaran-
teed a defendant via the Sixth Amendment
to the United States Constitution applied to
the States through the Fourteenth Amend-
ment, and by Article I, Section 12, of the
North Dakota Constitution. In analyzing
an ineffective-assistance-of-counsel claim
this court utilizes the test established by
the United States Supreme Court in Strick-
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land v. Washington, 466 U.S. 668, 104
S.Cti 2052, 80 LEd.2d 674 (1984). See.
e.g., State v. Micko, 393 N.w.2d 741 (N.D.
1986); State v. Patten, 353 N.w.2d 30
(N.D.1984) Under the Strickland test a
convicted. defendant must establish two
things. First, Jie defendant must show
that his trial counsel's representation "fell
below an objective standard of reasonable-
ness." 466 U.S. at 688, 104 S.Ct. at 2064.
In doing so, he must overcome the "strong
presumption that counsel's conduct falls
within the wide range of reasonable profes-
sional assistance." 466 U.S. at 689. 104
S.Ct. at 2065. Second, the defendant must
establish that trial counsel’s conduct was
prejudicial to him: "The defendant must
show that there is a reasonable probability
that, but for counsel’s unprofessional er-
rors, the result of the proceeding would
have been different" 466 U.S. at 694, 104
S.Ct at 2068.

[3] In this case we decline to begin the
ineffective-assistance-of-counsel  analysis.
We do so because the record before us is
devoid of any indication of what Posey's
testimony would have been, had he testi-
fied. The only indication we have of what
that testimony would have been are the
representations of Ricehill's counsel on ap-
peal. While we do not dispute these repre-
sentations, this court requires more than a
mere representation of what the testimony
would be; we require some form of proof,
e.g., an affidavit by the proposed witness,
or testimony in a post-conviction-relief pro-
ceeding.

[4] This case presents a situation where
it would have been better for Ricehill to
seek relief in a post-conviction-relief pro-
ceeding pursuant to Chapter 29-32.1, N.D.
C.C. At that proceeding Ricehill could
have established a record of what Posey's
testimony would have been. Generally, an
ineffective-assistance-of-counsel claim is
more effectively presente-1in a post-convic-
tion-relief proceeding because the court in
those proceedings is the court before which
the trial was held. As the Minnesota
courts have stated:



STATE v. GROB
Clleas690P.2J 951 (ldahoApp. 19W)

to reinstate a defaulted interest in an en-
tirely separate mining property where
Jackson and Eustler were co-investors.
Jackson said he did not know why the
source of this money was B.R. Goodwin
rather than Eustler himself. However, he
stated that this fact had not concerned him.

[6] Upon this evidence the jury well
could have inferred 'he existence of a fraud
and conspiracy embracing Wulfenstein and
Jackson. In doing so the jury would have
chosen to disbelieve protestations by these
defendants that they were unaware of any
fraudulent scheme. But the jury did not
make this choice. The jury, having heard
and observed the witnesses, elected instead
to find that the alleged conspiracy had not
been proven. We deciine to disturb this
finding. The circumstantial evidence,
though highly suggestive, was not so con-
clusive as to put the matter beyond disa-
greement among reasonable minds. There-
fore. the jury verdict must be upheld.

[7,S) On cross appeal the defendants
have argued that the trial judge should
have granted their request for attorney
fees under I.C. § 12-121. The trial judge
found that the plaintiffs' cause “was not
brought and pursued frivolously, unreason-
ably, or without foundation." Therefore,
under I.C. § 12-121 and I.R.C.P. 54(e)(1),
the court denied an award of attorney fees.
The decision to grant or to denv attorney
fees under section 12-121 is committed to
the sound discretion of the trial court. We
will not overturn thac determination unless
an abuse of discretion is shown. Vichwcg
a Thompson, 103 Idaho 265, 647 P.2d 311
(Ct.App.I)82). In this case, genuine issues
were presented at trial. Consequently, we
find no abuse of discretion in denying at-
torney fees.

The judgment of the district court is

affirmed. Costs to respondents, Wulfen-
stein and Jackson. No attorney fees on
appeal.

WALTERS. and SWANSTRILM. 1.

concur.

107 Idaho 496
STATE of Idaho, Plaintiff-Respondent,

V.

Bruce L. GROB, Defendant-Appellant.

No. 14412. r

Court of Appeals of Idaho.

Oct. 31, 1984.

Defendant was convicted in the First
Judicial District Court, Kootenai Countv.
James G. Towles, J., of first-degree kidnap-
ping with intent to rape, second-degree kid-
napping. aggravated battery, and using a
firearm during the commission of a felony,
and the defendant appealed as to sentence.
The Court of Appeals, Burnett, J.. held
that: 11) the Court of Appeals could con-
sider defendant’s contention, raised for first
time on appeal, that his additional sentence
for use of a firearm impermissibly infring
ed upon his constitutional right to bear
arms: (2) the statute does not infringe tiie
right to bear arms; (3) the trial judge did
net act beyond his authority in imposing
additional sentence for the use of the fire-
arm; and (4) the trial did not' abuse his
sentencing discretion since the length of
the defendant's confinement as computed
for purposes of sentencing review could
reasonably be viewed if not exceeding the
period necessary to achieve the goals i
protecting society, retribution and deter-
rence.

Affirmed.

I. Criminal Law C=>IU2S

In criminal appeal. Court of Appeals
will not consider issues raised for first time
on appeal unless they relate to fundamen-
tal error.
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15. Criminal Law e=>1205

Deterrence of others is sufficient
ground for imposing substantial prison sen-
tence.

16. Assault and Battery O=>100

Criminal Law 01208.6(2)

Kidnapping c=G

Trial judge did iot abuse his discretion
in sentencing defendant to indeterminate
life sentence for first-degree kidnapping of
adult woman with intent to rape her, con-
current and indeterminate 15-year sentence
for second-degree kidnapping of her com-
panion, consecutive and fixed ten-year sen-
tence for aggravated battery, and another
consecutive fixed ten-year sentence for use
of firearm during commission of a felony,
as facts of case could reasonably be viewed
to indicate that length of defendant's con-
finement would not exceed period neces-
sary to achieve goals of protecting society,
retribution and deterrence.

Eric T. Nordlof, Seattle. Wash, (formerly
of Coeur d'Alene), for defendant-appellant.

Jim Jones, Atty. Gen. by Lvnn E. Thom-
as, Sol. Gen., and Myrna A.l. Stahman (ar-
gued). Deputy Atty. Gen., Boise, for plain-
tiff-respondent.

BURNETT. Judge.

This is a sentence review case. Appel-
lant Grob has challenged a four-part series
of sentences imposed fur violent crimes
committed against two female victims. Af-
ter pleading guilty to each of the crimes,
Grob received (1) an indeterminate life sen-
tence for the first degree kidnapping of an
adult woman with intent to rape her; (2) a
concurrent and indeterminate fifteen-year
sentence for the second degree kidnapping
of her companion; (3) a consecutive and
fixed ten-year sentence for an aggravated
battery committed by shooting one of the
victims; and (1) another consecutive, fixed
ten-year sentence for using a firearm dur-
ing commission of a felony. We affirm the
sentences.

Grob's attack upon the sentences is two
pronged. First, he contends that the lire-

arm sentence is unconstitutional. Second,
he argues that the sentences, taken as a
whole, were unduly harsh. We will con-
sider these points in turn.

[1-3] The first issue is whether the ad-
ditional sentence for use of a firearm im-
permissibly infringes upon the right to
bear arms as provided in the Idaho Consti-
tution. We deem it clear that this sentence
represented an enhancement of the sen-
tence for aggravated battery—the only of-
fense which the prosecutor charged as hav-
ing been committed by use of a firearm.
Profatorily, we note that the constitutional
issue has been raised for the first time on
appeal. In a criminal appeal, we will not
consider such issuer unless they relate to
fundamental error. E.g., State v. Hells.
103 Idaho 137, 645 P.L'd 371 (Ct.App.1b82).
Here. Grob contends that the district judge
lacked authority to impose the firearm sen-
tence. Moreover, a constitutional question
may be considered for the first time on
appeal if such consideration is necessary
for subsequent proceedings in a case.
Mcssmvr r. Kcr. >0 Idaho 75. 524 P.2d 536
(1974). Grob's contention, were it not ad-
dressed on appeal, could be embodied ia a
subsequent motion under I.C.ft. 35 to cor-
rect an allegedly illegal sentence. Accord-
ingly. we deem it appropriate to consider
the issue now.

[1) Idaho Code § 19-2520, enacted in
1977, provides in pertinent part that a per-
son convicted of using a firearm while en-
gaged in kidnapping or aggravated battery,
“shall, in addition to the sentence imposed
for the commission of the crime, be impris-
oned in the state prison for not less than
three (3) nor more than fifteen (15) years."
The right to bear arms is set forth at
Article 1, 5 11. of the Idaho Constitution.
When I.C. § 19-2520 was enacted, the con-
stitutional provision read as follows: "The
people have the right to bear arms for their
security and defense; but the legislature
shall regulate the exercise of this right by
law." In 1978, Article 1, § 11, was amend-



954 Waho

ed to narrow the scope of such regulation.
However, the Legislature was authorized,
inter alia, to prescribe “minimum sen-
tences for crimes committed while in pos-
session of a firearm” and to punish the
unlawful "use of a firearm." Thus, wheth-
er examined against the 1978 or pre-1978
versions of Article 1, § 11, we believe I.C
§ 19-2520 passes constitutional muster.
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fixed sentence under section 19-2520 has
not been placed at issue in this appeal.

[6-8J A sentence within statutory limits
will not be disturbed unless a clear abuse
of discretion is shown. State v. Bartholo-
mew, 102 ldaho 106, 625 P.2d 1109 (1981).
Such an abuse of discretion may be found
if the sentence imposed is shown to be
unreasonable upon the facts of the case.

(5) In a related line of argument, Grobstate v. Mice, 103 Idaho 89, 615 P.2d 323

contends that prior to the 1978 amendment
of Article 1, 5 11. a mandatory sentencing
law—such as I.C. § 19-2520—impermissi-
bly infringed upon the constitutional sepa-
ration of legislative and judicial functions.
Grob further argues that the infirm statute
could not be saved by a subsequent consti-
tutional amendment. Grob's argument is
based upon the pre-1978 decision of our
Supreme Court in State r. McCoy, 91 Idaho
236, 186 P.2d 2-17 (1971). In that case the
Court struck down a statute imposing a
mandatory minimum sentence for driving
while intoxicated. However, we need not
ponder the implications of McCoy in this
appeal. In State r. Cardona, 192 Idaho
ii(18, 6:37 P.2d 1161 (1981), the Supreme
Court held the rule of McCoy inapposite to
I.C. $ 19-2520. The statute was upheld
against a scparaiion-of-powors attack.
Consequently, the statute docs not depend
for its va.dity upon the 1978 amendment to
Article 1, 8§ 11. We hold that the district
judge in this case did not act beyond his
authority by imposing an additional sen-
tence for use of a firearm, as provided by
section 19-2520.

Grob next contends that his sentences
were unduly harsh. Grob could have heen
sentenced to death or life imprisonment for
first degree kidnapping, twenty-five years
for second degree kidnapping, fifteen years
for aggravated battery anil fifteen addi-
tional years for use of a firearm. See I.C.
A 18-1501(1). 18-1501(2), 18-908 and 19-
2520. Therefore, the sentences imposed
were within the maximum statutory limits.
Aside from the general issue of undue
harshness, the propriety of imposing a

(1982). A sentence is reasonable to the
extent it appears necessary, at the time of
sentencing, to accomplish the primary ob-
jective of protecting society and to achieve
any or all of the related goals of deter-
rence, rehabilitation or retribution applica-
ble to a given case. State v, Toohill, 103
Idaho 565, 650 P.2d 707 (Ct.App.19S2),

19] Sentencing determinations cannot
bo made with precision. In deference to
the discretionary authority vested in Ida-
ho's trial courts, an appellate court will not
substitute its view for that of a sentencing
judge where reasonable minds might dif-
fer. The appellant must show that, under
any reasonable view of the facts, his sen-
tence was excessive in light of the criteria
of protection of society, retribution, deter-
rence and rehabilitation. State n Toohill.
anyra.

[10-121 In applying the Toohill stan-
dard, we first must determine the actual
i. ustire of confinement for sentencing re-
view purposes. With respect to the inde-
terminate life sentence, ten years is the
measure of confinement. State r. Wilde,
101 Idaho 161. 660 P.2d 73 (Ct.App.19S3).
For the fifteen-year indeterminate sen-
tence. one-third (or five years) is the appro-
priate measure under Toohill, That period
is concurrent with the ten-year period on
the indeterminate life sentence. With re-
gard to the fixed sentences, the duration of
confinement is deemed to be the term of
the sentence less the statutory formula re-
duction available as a matter of right for
good conduct. State r. Miller, 105 ldaho
838, 673 1’.2d 138 (Ct.App, 1983), Where, as
here, the fixed eenleiicc is ten years or
more, an inmate may receive a reduction of
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The portion of the judgment entered be-
low awarding appellees $13,000 for person-
alty taken, plus interest and attorney’s fees
thereon, is vacated and the ease remanded
for a new trial on the issues as limited by
this opinion.
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Supreme Court of Alaska.
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Parolee brought action for injuries
sustained in automobile accident and de-
fendants filed motion to dismiss. The Su-
perior Court, Third Judicial District, An-
chorage, Ralph E. Moody, J., granted de-
fendants' motion and the parolee appealed.
The Supreme Court. Boochever, J,, held
that statutes suspending parolee's civil
rights during time he was in custody of
parole board denied parolee due process
and equal protection to extent that they de-
nied him the right to institute a civil suit.

Reversed and remanded.

Connor, Erwin and Eitzgcrald, JJ,, did
not participate.

I. Constitutional Law C=2%50.3(2), 272
Pardon and Parole C=2
Statutes suspending parolee’s civil
rights during time he was in custody of pa-
role board denied parolee his right to initi-
ate a civil suit but, to that extent, statutes
denied parolee due process and equal pro-

I. AS 11.05.070 provides:
A judgment of imprisonment in the peni-
tentiary for n term less timu for lift* sus-
pends the civil rights of the person sen-
tenced. lllld forfeits all public offices and
all private Irusts, authority, »r power dur-
ing the term or duration of imprisonment.

tection. AS 11.05.070, 33.15.190; Const,
art. 1, 88 7, 12; U.S.C.A.Const. Amend. 14.

2 Constitutional Law 0277(1)

A chose in action is a form of "prop-
erty" within due process protection. U.S.
C.A.Const. Amend. 14.

Sec publication Wotds and Phrases

for other judicial coustructions and
definitions.

Barry Donnellan, Anchorage, Stephen C.
Cowpcr, Fairbanks, Edgar Paul Boyko,
Edgar Paul Boyko & Associates, Anchor-
age, for appellant.

No appearance for appellees.

Robert Wagstaff as amicus curiae, for
American Civil Liberties Union.

Before RABINOWITZ, Chief Justice,
BOOCHEVER, Justice, end EBEN H.
LEW IS, Superior Court Judge.

OPINION
BOOCHEVER, Justice.

Janies F. Bush originally filed this law-
suit in superior court to recover damages
for injuries received in an automobile acci-
dent. At the time of the accident and the
filing of the suit, appellant Bush was a fel-
on on parole. The Reids, as defendants
below, filed, and the superior court subse-
quently granted, a motion to dismiss the
complaint on the ground that AS 11.05.-
0701 suspends the civil rights of a person
sentenced to imprisonment in the peniten-
tiary for a term less than life. Bush here
appeals on the grounds that the superior
court erred in interpreting the statute, or,
alternatively, that the statute if interpret-
ed to bar appellant from access to the
courts, violates the Alaska and United
States constitutions.

AS 11.05.070 and AS 33.15.190- when
read together clearly indicate that a parol-

2. AS 33.15.19U provides:
Tin* Imuril may permit a parolee to return
to Itis home if it is in llir* state, or to go
elsewhere in tin* state, upon sueli terms
ami roinlitioiiM, liK-linling personal reports
from the paroled person as the hoard pro-
Hi-rilies. The hoard may permit the pitroh o
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cc’s civil rights, similarly to those of a
prisoner, remain suspended during the time
he is in the custody of the parole hoard.
The first question presented to this court is
whether the right to bring and maintain a
civil suit is among the civil rights suspend-
ed by AS 11.05.1)70.

[1] The general rule has been that in a

jurisdiction where a convict loses his civil
rights, he cannot sue while under such
disability.3 This rule has recently been ap-
plied and upheld in Kansas and Oregon.4
New York courts consistently have held

to go into another state upon terms anil
renditions ns the hoard proscribes, and sub-
ject to the provisions of nnv compact execut-
ed under the authority of ch. 10 of this
title nod amendments to it. A prisoner re-
leased on parole remains in the legal custo-
dy of the hoard until the expiration of the
maximum term or terms to which he was
sentenced, less good time allowances pro-
vided by law. While in the custody of tlm
board, a person is subject to the disabili-
ties imposed by AS 11.05.070.

3. Quick v. Western Ry. of Alabama, 207 Ala.

37(5, 02 So. 60S, dull (1022); Sullivan wv.
Prudential Ins. Co. of America, 131 Me. 22S,
100 A. 777. 770 (1932); McLaughlin v. Mc-
Laughlin, 228 Mo. (135 12!) S.wW. 21, 23
(11)10); Avery v. Everett. 110 X.Y. 317, IS
N.K. Id*. 154 11SSS): Miller v. Turner, til
X.n. 4113. 233 X.W. 457. 430 (1034).
The supporting rationale for this suspension
of civil rights of prisoners is explained in
Tabor v. Hardwick. 224 F.2d 520. 529 (3th
Cir. 1055), cert denied, 330 U.S. 071. 7(1 S.Cr.
415. 11H) L.1M. S43 (105(1) :

We do not iptestion the wisdom of the
rule recognized by such decisions as 11x
parte Hull [. 312 U.S. 540, til S.Cr. 0-10. 85
L.I-M. 1034] and White v. Ilagen [, 324 U.S.
7(10, 05 S.C't. 07S. M> L.Ed. 134S). supra,
that lienitentinry inmates ought to have their
right to inquire into the validity of their re-
straint of persounl liberty and freedom zeal-
ously safeguarded by the courts, but wo
think that the principle of the cases so hold-
ing should not be extended to give them an
absolute and unrestricted right to file any
civil action they might desire. Otherwise,
lienitentinry wardens and the tsiurls might
lie swamped with an endless number of un-
necessary and even spurious law suits fil-
ed by inmates in remote jurisdictions in the
hope of ulit.dning leave to apismr at the
bearing of any such ensc, with the conse-
quent disruption of prison routine and eon-
coioiliiut hazard of escape from custody.
As a matter of necessity, however regret-
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that Penal Code Sec. 510, which suspends
all rights of a prisoner while incarcerated
comprises the right to file a civil lawsuit.8
Cases which allow convicts the right to ini-
tiate civil actions have heen decided in the
absence of statutes suspending civil righ'
such as the one in point here.0

Hush argues, however, that this court
should consider the wuse of "the civil
rights" instead of "all civil rights"” in AS
11.05.070 (Kansas, Oregon, and New York
provisions use "all civil rights"), and liber-
ally construe the provision so as not to cx-

tnblo the rule may lie. it is well settled
tliar, "Lawful inenreorntion brings about the
necessary withdrawal or limitation of many
privileges and rights, a retraction justified
by the considerations underlying our penal
system."” [citations omitted).

4. Hammett v. Snn Ore Construction Co., 195
lvan. 122. 402 P.2d S20 (1963); Chinn v,
State, <4 Or.App. 330. 488 P.2d 293 (1071).

In Hammett, 402 P,2d nt 822, the Kansas
court said:
Under well-established authorities it .s

recognized (1) that the use of court process
is n "civil right" within n statute provid-
ing thnt sentence of imprisonment In stntc
prison for a term less than life suspends
nil civil rights during the term of sentence
and (2) that the right to sue is n right which
is suspended under a statute providing rliut
sentence of imprisonment iu state prison for
n term less than life suspends all civil
rights during term of sentence. See Xnstnsi
v. Stale, 1SO Misc. 1051. 61 XA\S.2d 438:
Lipschultz v. State, 192 Misc. 70, 78 X.Y,
S.2d 731; Application of White, 166 Misc.
4S1, 2 X.Y.S.Jd 582.

5. Lynch v. Quinlan, 65 Mise.2d 236, 317 X.Y.
S.2d 216 (19701 ; In re Circllo's Estate, 30
Misc.2d 1007. 271 X.Y.S.2d 841 (1966);
(Jleii-i v. State. 207 Misc. 776, 13S X.Y.S.2d
857 (1955):- Lipschultz v. State. 192 Misc.
70. 78 X.Y.S.2d 731 (1948); Grunt v. State.
192 Misc. 45, 77 X.Y>\2d 750 (1948). These
eases are inapplicable to nil action commenced
before incarceration Incause so applied, they
would violate S 79-b of the Xew York Civil
Rights l.aw, McKinney's Consol.Laws, e. 6,
a statutory due process clause. Thomas v.
Grupposo. 73 Mise.2.1 427, 341 X.Y.S.Sd 819.
822 (1973). The statute does not depriie
parofeev of civil process, .see Glenn v. State,
13S X.Y.S.2d at S.5S; G.-ant v. State, 77 X.
Y.S.2.1 at 758.

©

Sic limko v. I'mlii-<it* Johnson Corp., 21
F.Supp. 67S iX.IhX.Y. 03Si: Illosteder v,
Puling. 115 Xeli, 557. 213 V.W. 809 (1927).
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tend denial of civil access to the courts.
The substitution of "the" for “all", while
seemingly minor, docs allow the possibility
that certain civil rights might not be de-
nied. We have been given no authority
for such distinction however, and find no
indication tha. this was the intent of the
legislature. In light of this absence of in-
dications of such legislative intent, and the
strong common-law authority holding that
convicts are denied civil access to the
courts,” we hold that AS 11.95.070 and AS
33.15.199 combine to deny parolees the
right to initiate civil suit.

Such finding, however, does not con-
clude ottr inquiry. We must also consider
Hush’s contention that these statutes, if
read to liar him from access to the courts,
are contrary to the Alaska and United
States constitutions. Bush argues that AS
11.95.079 provides for "cruel and unusual
punishment"8 and violates the due process
clauses of the Alaska and United States
constitutions.8 While we do not find the
punishment provided to he so severe as to
constitute "cruel and unusual punish-
ment",10 nor the statute void for vagueness,
we do hold that AS 33.15.190 violates the

7. There is im Alaska ease involving tin* right
of an inipris iiit'il coiiviet to have neeess to the
eoiirls.  We ilo not here natch thnr issue.

0. Art. I, see. 12 of tin* Alaska Constitution
proviih s :

Excessive hail shall not he liiiuireil, nor
excessive fines imposed, nor eruel ami nil-
iistnil punishments infliefcl. I'ennl  ail-
ministration shall lie based on Ihe pritteiple
of reformation and upon the need for pro-
tecting the piddle.

The eighth itmeitdmeltt to the United States
(MlistitUtioU provides:

Excessive hail shall not lie rt'ijiiired. nor
excessive fines imiiosed, nor eruel mid un-
usual punishments inflicted.

9. Art. I. see. 7 of the Alaska Constitution
provides:
No person shall he deprived of life, lib-
ert.v, nr properly, without due process of
law. The right of all persons to fair and

dttsl  treiiliroiit il ... of legislative
and exei'UUie Investigations slid! Hot he
infringed.
See. | of the fourteenth amendment In the

t'niled Stad - t'ailslitutinn provides in relevant
Purl :
516 f il —Jf

due process and equal protection clauses of
the Alaska and United States constitu-
tions insofar as it prohibits parolees from
having access to the civil courts.

Both art. !. sec. 7 of the Alask. Consti-
tution and sec. 1 of the fourteenth amend-
ment of the United States Constitution
prohibit the state from depriving any per-
son of "life, liberty, ir property, without
due process of law." Bush con 'ids that
the right to bring a civil action for dam-
ages is property, and that therefore the
suspension of such right is a deprivation of
property without due process of law.

Any suggestion that a parolee was de-
prived ly his custodial status of standing
to assert a denial of due process was dis-
solved bv tue United States Supreme Court
in Morrissey v. Brewer.1l The nature of
protection due “depends on the extent to
which an individual will be ‘condemned to
suffer grievous loss.”" 14 The loss suf-
fered must have some relationship to a
"liberty or property” interest within the
ambit of the fourteenth amendment.13

Because Bush seeks to overcome a statu-
tory denial of access to the courts as a

IN'I'ii- skull any State deprive any per.-an
nf life, liberty, or property, without due
process of law:

10. This court in Lanier v. State, -189 PAM
IM. Hill) (Alaska 1971). defined "eruel mid
imtiNinil punishment” to be ilnir punishment
which is:

inhuman mid barbarous, or so disproportion-
ate to the offense committed as to he com-
pletely arbitrary and shocking to the sense
of justice. |citing Green v. State, 990 P.2d
430, -i:\-i (Alaska 199-1) ].

11. -ins U.S. .|7i, -isi—p»2, 92 S.Ct. 2593. 2000,

33 h.l'd,2d IM. 494-193 (1972). Tills does
not menu thnr the due process rights of
ordinary citizens may not lie somewhat modi-
fied by the necessities of the criminal correc-
tion process. Sostre v. .McGinnis. -112 PAM
17s, 1S.S-1M) (2nd fir. 19711. cert, denied
sub  mil. Sostre v. Oswald. -lU4 U.S. 1919,
92 S.tr. 719, 30 I1,.Kd.2d 719 (1972). cert,
denied sub mini. Oswald v, Sostre. 403 U.S.
97S, 92 S.Ut. 1100. 31 1,|-M.2d 23-1 (19721.

12. .Morrissey v. Brewer. Ins U.S. m M, Irj
s.I't. m 2900. 33 I..I'd.2d at 191.

13. I,
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plaintiff, the starting point of our anal)sis
must be Boddie v. Connecticut,11 in which
the United States Supreme Court held that
a state could not deprive indigents oi ac-
cess to divorce tribunals by imposing a
prohibitive filing fee.

Justice Harlan, writing for the Court in
Doddie, recognized the centrality of the
concept of due process in maintaining both
order and justice in the resolution of the
disputes which inevitably arise from hu-
man interaction. Upon that jurisprudential
foundation he built the holding that where
the state commands a monopoly over the
only available legitimate means of dispute
settlement and the relationship underlying
the dispute is warp and woof of t” e fabric
of society, the state may not deny access to
the forum of settlemem on account of
poverty.13

We note superficial distinctions between
the social context of the instant dispute
and that in lioddic, but upon reflection we
conclude that ,the denial of access to the
civil courts rends the fabric of justice as
surely here as in Doddie.

Although the collision of automobiles re-
sults in a dispute at first subject to private
resolution, often the reconciliation of com-
peting interests may be accomplished only
by resort to the formal judicial process.
The state exercises a monopoly over that
paramount process where the "private
structuring of ‘individual relationships and
repair of their breach” has failed.,H Un-
like the o erburdened debtor, who was held
in United States v. KraslIT to have such

14. lot U.S. 371. ft S.tt, 7*0. 2* L.Kd.Ud
113 (19711.

15. hi. nt 371-370. 3*3. til S.Ct. at 7M-7*n,
IN [.IM.IM at 117, 122.

IG lil. nt 37f5-37t», In .".Ct. nt 7*5, 2S L.I'd.2d
nt 117.

17. 4U9_U.S. 134, 440-144. 93 S.Ct. (til, 007. 31
LKagu ttn, un.\voir <9731.

18. llcentixc tin. actual dixiMixiriou of i.nwnriit
remains in tin- debtor's control, cniisciisuiil
M 'ttlciiint wits 1 liable option in AVim; mere
lioli'ili'tioll eoiilil settle tinlcontrolvrsy forcibly
to llc ilcbtor through til.'" passage of the
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adequate redress outside the Hankruptcy
A ctl8 that his right of access to bankrupt-
cy adjudication could be denied by the im-
position of a substantial filing fee, the in-
jured -itizen nas 110 recourse but to the
courts when those who caused his injuries
refuse to enter a consensual resolution of
the conflict, whether out of recalcitrance
or in the assertion of a good faith defense.
Wc further distinguish Kras because the
prospective bankrupt could pay the re-
quired filing fee in unbttrdensome 520(1
per week installments:10 here the bar i-
absolute and 110 ameliorative device exists.
Xo “recognized, effective alternatives for
the adjustment of differences remain.”-8
Thus the initial element of the Doddie
analysis exists here.

The second aspect of Doddie dealt with
the importance of the marital relatt mship.
Based on the hierarchy of social values the
resolution of personal injury lawsuits
might not be considered of such grave im-
portance so as to justify invalidating this
statute, although in the instance of ¢
gravely-injured plaintiff, the very quality
of his future existence may be deoendent
upon the outcome. In Doddie Jusuee Har-
lan sought the fundamental human rela-
tionship doctrine to satisfy the due process
clause only because denial of access to a
divorce court does not impair a simpler
"liberty or property” interest. United
States v. Kras instructs that one must
search for a fundamental interest justify-
ing access to the particular dispute resolu-
tion process in order to actuate the Doddie

.statutory limitations period; a stnte-Inv com-
position of creditors could be effected. Fur-
ther. discharge in bankruptcy would effect no
chance in the debtor's ability to obtain and
hold sufficient funds for life's necessities
because of statutory protection of wages and
welfare payments from assignment or civil
process. United States y. Kras. 40(1 U.S. at
445. 113 S.Ur. at <133. 54 |,.Ed.2d at AH!.

19. United States v. Kras, 4i*9 U.S. at 445. 93
S.Ut. at <13~ 34 1..1'd,2d at <130,

20. lloddic v. Connecticut, 401 U.S. nt 57<l. 91
S.Ut. at 7*5. 2* L.Kd.2d at 117.
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doctrine.3* The Court in Kras held that
dehtors do not have a fundamental riirht to
an adjudication of bankruptcy. But here
we must apply the test of Morrissey:
whether the individual is "condemned to
suffer grievous loss" in conjunction with
an interest "within the contemplation of
the 'liberty or property' language of the
Fourteenth Amendment."22

[2] We begin with the understanding

that a chose in action, such as Bush's claim
for personal injuries, is a form of
property.-3 The judicial process exists to
reduce inchoate claims to money judgment
where private settlement is unavailing (or
to extinguish them as lion-meritorious).
Judgments may be executed or assigned
for substantially their face value, presum-
ing solvency of the debtor, I’nlitigated
claims for personal injury have slight mar-
ket value. Deprivation of access to the
courts thus denies both the ability to re-
duce the claim to a money judgment and
the ability to collect the claim or otherwise
convert it into property of an appreciable
value and liquid nature during the parole
status. Because the only reasonable n<e of
the "property"” represented by an unlitigat-
ed claim is reduction to judgment followed
by collection or assignment, deprivation of
that use deprives the claimant of the whole
value of hi- property so long as he remains
it'in sui juris."*1 The deprivation is no less
severe than the taking of disputed wages
or property during the pendency of

21. United Stares v. Kras, -ton U.S. tic 44.7-
-itv. 0.t s.Cr. at eas-C3!>. 14 r..iu.iM at <«&-

t137.

22. Murris.-m v. Brewer. ins 1°.S. At 4>1, 02
S.Cr. at 2000. 22 1..1M.2M at 4114

23. Salllier v. Trustees uf Sheppard and Miinrh
I'ratt Hospital. 27> F.Supp, 128, 11J Ni.Mil.
Itltls) ; Muitine/, v. Fox Valley Bus Lilies,
liit.. 17 F.Supp. .770, 577 (NW>.IL.1IC.ili:
City of I'boeaix v. Hickson. 40 Aria. UK. 12
IV-M i I\t t1022i0: llosam- ». Seiiger. 112
Colo, tliltt. 111) 1'2d 272, "7.7 M litli.

24. Sntad.nli v, I'-imils Fiaaiiee Corp. ol It.iy
View, titl7 F.S. ..:t7. (I, SY S.I'i. 1«Oi. 1sJ.'t.
22 I,.IM.2d .11 .Til iltii*iti (ruin uinne opin-
ion of Harlan. .1.1. ><e Finn!.- i. Slowill.

107 I'.'Ss. 07, >4-87, 02 S.Ct, 1IKI, 11)00, ,"2
1.IM 2d 771, .772 .77;: (1072).

litigation.'-'5  Additionally, the denial of ac-
cess to the courts creates an unfair lever-
age in the potential defendant who may
avoid or reduce a meritorious claim be-
cause the ordinarily penurious state of the
parolee dictates an early settlement on
whatever terms are available.28 Finally,
the risk of loss of the entire property due
to stateness of evidence, loss of witnesses
and similar complications constitutes an
unreasonable burden. We note that the
tolling of the statute of limitations27 dur-
ing disability prevents the baldest of tak-
ings; nevertheless, the disability robs the
parolee of the opportunity to be heard "at
a meaningful time and in a meaningful
manner."28

We conclude that a parolee denied access
to the judicial process by reason of his.
custodial status is thereby condemned to
suffer a grievous loss of property rights
protected by the due process clause of the
fourteenth amendment of the United States
Constitution. We further declare that we
would reach an identical result in inter-
preting the due process provisions of the
Alaska Constitution alone, finding as we
do that Justice Harlan's insightful analysis
of the social compact applies with equal
force to our constitution. We have several
times held that "we are free, and we are
under a duty, to develop additional consti-
tutional rights and privileges under our
Alaska Constitution." Finding as we do
tha- “civil death” of parolees violates the

25. See Fuentes v. Slteviu, 407 U.S. 07. 84-
87, 1)2 S.t’t. I)S2. 1000. 22 L.Ed.2.1 both
.772-572 (15)712) : Snimbuh v. Family Finance
Corp. of Bay View. 203 U.S. at 242. SO
S.Cr. at 1822. 22 LI-M.-M at 2.71.

26. See Sniuihii'c v. Family Finnnoe Corp. of
Bay View, 20.7 U.S. at 220-241. s!) S.Ct. ut
1>21-1822. 22 1.IM.2il at 2.72-252.

27. AS tt0.10.14lt.

28. Buddie v. Counts)ii'tlt, 401 U.S. 271, 27-8,
01 S.Ct. 780. 7>U. 2> HIM.2d 112. 111) (1071).
([tiotili;t from AfillStrom: v. Mamto. 2>0 U.S.
717, 772, 87 S.Ct. 1187, 1101. Il UEd.2.102.
00 (1005) ami .Mulbtne v. Ceiitrnl Hanover
Bank ninl Trust Co.. 220 ,S, 200. 212, 7<)
STr. 072, 07(1, 04 I.1-M. S0.7, >72 (10.70).
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spirit and intention of the Alaska Constitu-
tion, wc would not he impeded in our con-
stitutional progress by a narrower holding
of the United States Supreme Court.*0

The finding of a deprivation of a prop-
erty right does not conclude a due process
analysis; the assessment of what process
is due reijuires a balancing of the individu-
al's interest against the state's justification
for its enactment.30 Denial of incarcerat-
ed felons' access to the civil judicial proc-
ess has been justified by tears of disrup-
tion of prison routine, spurious litigation
commenced in the hope of spending a few
hours beyond the bars of prison and in-
creased risks of escape by prisone.s en
route to hearings.3lL Where the litigant is
a parolee, to state these arguments is to re-
veal their absurdity.3- Xo argument has
been pressed that engaging in civil litiga-
tion will encourage recidivism or otherwise
interfere with the rehabilitation of an of-
fender. If one may anticipate any ef’?ct,
it is that active participation in the system

29. |Itaker v. City of Fairbanks. -171 P.2d "SO,
401102 (Alaska 1070); it. L. It. v. State,
IX7 R.2d 27 (Alaska 1071); see Roberts v.
State, IAS 1'2il .Ho. 342 (Alaska Ifw9).

30. Miirris.se,v v. llrevvi-r. 40S 1°.S. lit -I-X3, 1)2
S.Ct. at 2.71)4, 33 1..Kil,2il at 493-191!; Kell v.
Ilarson, 102 C.S. .73.7. .740-.741. )1 S.Ct. L7MS,
1.700. 20 L.IM.2il On, 0.7 (1071): Roillie v.
Cotmeetieur. 41)1 C.S. at 3S1-3S3, 01 S.Ct. at
7S3. 2S 1,.IM.2il at 121 ; Sniniklcli v. Family
Finance Corp. of Roy View. 30.7 C.S. at 330.
SO S.Ct. ur 1X21, 23 L.Cd.2d at 332.

31. Tabor v. Hardwick. 224 F.2,l .72U, 529
|.7tli Cir. 10.73), cert, ilenioil, 330 C.S. 071.
70 S.Ct. 4)3, 10(1 I,.PM. S43 (103(1).

32. See Morrissey v. ltrewer, 4US C.S. at 47-S.
02 S.Ct. at 2.70s, 33 I,.K,1.2,1at 402-403 tit,l
our discussion infra notes 37 to 30 and ac-
companying text.

33. Tltu fourteenth aioeadaieiit provides in rele-
vant part:
No State shall deny t» any person
withill its juris,lielioti the cpml protection
oof tin laws.

34. Art. |. see, 1 provides;

Thbit constitution is dedicated to the prin-
ciples that all persons have a natural right
to life, liberty, tlo' pursuit of happiness,
and the enjoyment of the rewards of their
own industry: that all persons are equal
and entitled to equal rights, opportunities.
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of justice will develop added respect for
the system and a sense of belonging in the
niainstrvam of society.

Given this utter vacancy of rationale for
the continued deprivation of access to the
judicial process, we hold that AS 33.15.190,
insofar as it suspends, in conjunction with
AS 11.05.070, the access of parolees to civil
courts, violates the due process clauses of
the Alaska and United States constitutions.

Additionally, we find that AS 33.15.190
denies parolees "the equal protection of the

laws", in violation of the fourteenth
amendment to the United States
Constitution,33 and art. 1, sec. 1 of the

Alaska Constitution.3 The state, by AS
33.15.190 and 11.05.070, denies parolees the
right of access to the civil courts possessed
by other persons. We find that the state
interest in denying parolees this right sat-
isfies neither the "compelling state inter-
est" test applied when a “fundamental
right" is at stake,33 nor the traditional,

mid protection under the Invv; and tknt nil
persons have corresponding obligations t,
tbe people and to the State.
In Loogc v. Murtin, 37!) P,2d 447, 451-1.72
(Alaska 1003), this court explained:

The statutory denial of a stay is also
without legal effect because it deprives ap-
pellees ,,f “equal rights, opportunities, in4
protection under tbe law", to which tlicv
tire entitled under art. 1. § 1 of the state
constitution. This constitutional guarantee
of equal treatment, like tbe equal protection
clause of tlip federal constitution, is the
embodiment of thbe fundamental principle
that all men are equal before the law. It
is n prohibition against laws which, in their
application, make unjust distinctions be-
tween pii-sotts. As to this ease, the guaran-
tee of equality »f treatment prohibits legisla-
tion which denies to one group of persons
the enjoyment of certain rights which arc
afforded to another group, when considering
the purpose of the legislation, there is no
reasonable basis for not treating both
groups the same, [footnote omitted]

See Ales v. State. 4X4 1\2d <*77. t*S4 (Alaska
1971).

35. See Shapiro v, Thompson, "04 C.S. til\
x) S.Ct. 1322. 22 L.Ed.2,1 (100 (llkVO. In
Ramiro* v. Crown, 9 Cal.3,1 191). 107 Cal.Rptr.
137. 307 I'.2d 1343. 135.7-13.77 Wiill.1973). tie-
California Supreme Court held that the disen-
fratieliisemetit ,-t o.v-felous was not necessary
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more lenient "rational basis" tcst;n other-
wise applicable.

The state may have a reasonable basis
for denying convicts while imprisoned ac-
cess to civil courts for the reasons ex-
pressed in Tabor v. Hardwick37 already
discussed in this opinion. But the adminis-
tration of a parole system differs so sub-
stantially from the administration of a
prison that these reasons cannot logically
support the "civil death” of parolees.38
The conditions and purposes of parole
were recently described by the Lnitcd
States Supreme Court in .Morrissey V.
Brewer:

To accomplish the purpose of parole,
those who arc allowed to leave prison
early are subjected to specified condi-
tions for the duration of their terms.
These conditions restrict their activities
substantially beyond the ordinary restric-
tions imposed by law on an individual
citizen. Typically parolees are forbidden
lo use liquor or to have associations or
correspondence with certain categories
of undesirable persons. Typically also
they must seek permission from their
parole officers before engaging in spec-
ified activities, such as changing employ-
ment or living quarters, marrying, acquir-
ing or operating a motor vehicle, travel-
ing outside the munity and incurring
substantial indebtedness.

The parole officers are part of the ad-
ministrative system designed to assist pa-
rolees anJ to offer them guidance. The
conditions of parole serve a dual pur-
pose; they prohibit, either absolutely or
coudiuanally, behavior which is deemed
dangerous to the restoration of the indi-
vidual into normal society. And through
the requirement of reporting to the pa-

lo the compelling interest of preserving the
purity of elections.

36. See DmnlJriilge v. Williams. 397 U.S. -ITL
IK> S.Ur. 1133, 33 LILMaM 191 (111701.

37. 221 F.2il 320 (."ilh t’ir. IP**1, cert, denied
U.S. i»7l. TO sut. ii", loo MM. >ii
(li.*id), .'ic Uhlan v. Stale, o Or.App. #30.
|ss I*2d 291 (11*71w=: Harrell v. State. 17
M1..-21 !5t t>s N.Y.S.2.1 UNI (lltijvt. We

role officer and seeking guidance and
permission before doing many things, (he
officer is provided with information
about the parolee and an opportunity to
advise him. The combination puts the
parole officer into the position in which
he can try to guide the parolee into con-
structive development. [footnote
omitted].33

Thus, although the state has a legitimate
interest in restricting some activities of pa-
rolees, prohibiting a parolee from initiating
civil actions has no logical connection with
such an interest. The only interest here
pertinent is preventing behavior which is
detrimental to the restoration of a parolee
into normal society. Since the parolee is
no longer incarcerated, there is no justifi-
cation based on the furthering of smooth
penal administration. The parolee's ability
to avail himself of the civil judicial proc-
ess in order to vindicate his rights and
protect bis property interests ir. fact fur-
thers, rather than restricts, the parolee's
constructive development and restoration
into normal society.

Failing to find cither a “compelling state
interest" or a "rational basis" tor the
state’s denial to parolees of the right to in-
itiate civil actions, wc therefore hold that
AS 33,15.190 denies parolees the "equal
protection of the laws", in violation of the
Alaska and United States constitutions.

For the reasons expressed above, we re-
verse the judgment of the superior court
and remand the case for proceedings in ac-
cordance with this opinion.

Reversed and remanded.

UOXXOR, KRWIX and ITTZGER-
Al.D, JJ.. not participating.

elo not. Innwu'r. express mi opinion now ns
to die state's Interest In denying prisoner*
tis.-K to vivil ouurtH. We iustvuil vonliue
our bolding here to the rights of parolees,

30. *'/. I’rhe v. Johnston. ’131 U.S. 200. 2S3.
IK S.Ut. lot!). IuOo, 1*2 L.i’d, 1350. 1300
tIP Isi.

10. ins U. at -17s 92 S.Ut. nt 239s, 33
1.1.M21 at 192 193.
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G o Ahead, M ake Our D ay

The National Rifle Association has launched a new adver-
tising campaign. "The new ads are in response to a trend
we're seeing in the whole gun control debate," says NRA
spokesman Michael Lashbrook. "We're saying, hey, let's
get off these fringe issues.” By fringe issues he means
controversies over the NRA's support for legalized plas-
tic guns that foil metal detectois, submachine guns, and
armor-piercing bullets. Lashbrook says, "The core of this
issue has always been self-defense. We just wanted to
remind people of that."

NRA advertisements used to emphasize the use of guns
for hunting and the portrayal of gun owners as normal,
healthy Americans. Now nine full-page ads in the Wash-
ington Post, the Nod York Times, and other newspapers em-
phasize adifferent message. One shows ahigh-heeled shoe
with the heel ripped off. The headline says: "He's followed
you for two weeks. He'll rape you ir two minutes." Anoth-
er shows a bent and twisted woman's locket. It reads:
"Your mother just surj,.fed two burglars who don't like
surprises."” A third presents a pair of shattered glasses with
the caption, "You were beaten to death last night." It ends
by asking, "W ho cares?"-

These .advertisements pay lip service to the idea that
they're not advocating the ownership of guns, merely de-
manding the right for those who wish to exercise it But
theiractual pointisclearenough. The message to women is
that they are always vulnerable except when they're
armed. The message to men is that they may not be doing
all they can to profect their families. The alternative to "a
bat, a bodyguard, or a handgun" is "your kids (hearing]
your screams " The ads also suggest that if an unarmed

person is attacked, the assailant will-be coddled by the
media, the law, and the political system. Armed, at least
you have a fighting chance.

The graphic nature and emotional manipulation of these
ads have provoked criticism from gun control organiza-
tions and the media. But both sides in the gun debate have
resorted to emotional advertising. W hat about the factual
assertion that carrying or keeping a handgun is no more
than a sensible precaution in a dangerous world? In several
advertisements, the NRA offers statistics to strengthen its
case. These deserve closer examination.

The U.S. DepartmentofJusticefound that only three percent ofrape
attempts aguinst armed victims are completed. This is an impres-
sive figure. It implies that carrying agun can prevent rapes
97 percent of the time. It doesn't say what percentage of
rape attem pts against unarmed victims are completed. Nor
does it say how many people are victimized by guns that
were purchased to guard against rape attempts but found
other uses. The source of the statistic is a Justice Depart-
ment report published in 1979 called "Rape Victimization
in 26 American Cities." Fewer than 50 .victims were inter-
viewed for the report, far fewer than the minimum needed
to draw a statistically reliable conclusion. A fter the adver-
tisement came out, the Justice Department released a state-
ment rebutting the NRA's claim.

W hat more reliable studies have shown—and what the
police say—is that pitting a handgun in adangerous sttua-
tion is more (ikely to end your life than to save it. Since
most people aren't trained to handlc a gun in such situa-
tions, attackers can often easily take the gun away. And
even people who are trained have difficulty firing at a

Ft UKUAKY :Z [«A9 7



tacks each year with privately owned firearms. This figure Was
calculated by Gary Kleck, a Florida State University crimi-
nologist. Kleck didn't actually do any research. Instead, he
reinterpreted the results of a seven-year-old survey that
asked respondents if they had ever used a handgun for self-
protection. Since the term "self-protection" was broadly
defined, respondents could answer positively if they heard
anoise in the basement and checked it out with agun. The
study was based on asample of about 1,000. Kleck extrap-
olated to come up with figures for the entire country. It's
not clear how he came up with an annual figure when the
original poll had no time limit.

3y stressing the "preventive" uses of handguns, the
NRA avoids confronting the fact that only a tiny percent-
age of handgun victims are criminals caught in the act of
assault or burglary. Some 22,000 people were killed by
handguns in 1986. Roughly 12,000 of those deaths were
suicides, one statistic the NRA doesn't like to talk about.
Another 1,000 deaths were fatal accidents. Then there were
9.345 intentional handgun Kkillings. If the NRA's view of
the world were accurate, these deaths,would involve either
acriminal shooting an innocent victim oran armed poten-
tial victim shooting acriminal. Now, anyone who purpose-
ly kills with a handgun, except in self-defense, isacriminal
by definition. But most are not professional criminals, and
many mighi not be criminals at all if it rveren't for the easy
availability of guns. According to the FBI, 60 percent of
murder victims are related to or acquainted with their
killers. Many of these killings were crimes of passion that
occurred simply because a handgun was around.

According to data from FBI reports compiled by the
National Coalition to Ban Handgun, there were only
193 homicides committed in self-defense in 1986. That
means it was roughly 115 times more likely that a handgun
would be used in a suicide, murder, or accident than in
legitimate self-defense against a criminal. These statistics
vary little from year to year.

some 40 percent of Americans, according to Gallup.
But the NRA still has the influence to keep that from
happening. Republicans in particular arc susceptible to
pressure. At a recent meeting of the Gun Owners of New
Hampshire, all six Republican presidential candidates
vowed to veto pending gun control legislation. "My idea
of gun control is a steady aim," Jack Kernp said.

At the very least, we could make it harder for people
to own a handgun. As things stand, gun ownership is
regulated by a hodgepodge of laws that vary from state to
state. We should apply the same standard to private gun
ownership that we do to automobile ownership; by requir-
ing that all gun owners pass a test to get a license, register
guns with state bureaus, pay an annual tax on their guns,
and carry mandatory insurance for gun-related iccidents.-

ftrhaps it's encouraging that the NRA has i :en driven
to new depths of deception and hysteria. It may be a sign
that the gun lobby’s long-standing campaign against com -
mon sense is getting more desperate

W’E SUPPORT the banning of handgun sales, as do

Notebook

1 THEY NEVER STOP;

Job market looks dim for
office workers in early ‘88

—Orange County Register, January 5

Job Prospects Bright for
Office Workers, Study Says

— Los Angeles Times, same day
(thanks to Michael A. Fried, Carden Grove, California)

Profitat Recovering BankAmerica

— New York Times. January 22

BankAmerica’s worst annual loss

— New York Daily News, same day
(thanks to Larry Mone, New York, New York)'

Cocaine on Wane

— San Francisco Chronicle, January 18, page 18

Alas For Parents — Now it's Cocaine

—same paper, same day, same page
(thanks to Robert H. Glidden, Oakland, California)

Going to Europe? Don’t hold your breath awaiting bargains
— Minneapolis Star Tribune, January 10

Low dollar hasn’t killed bargains in Europe
—same paper, same day

C SEE DICK RUN. CONTINUED: Representative Richard Gep-
hardt maa; great hay in lowadenouncing nasty foreigners
for keeping out American goods, especially American farm
goods. For example, he said in Cedar Rapidr the week be-
fore the lowa caucuses: "Rice in Japan—a staple of their
diet—costs seven times what it does in the United States,
because they won't let any foreign ricein. It's not right. It's
notjust. It's not fair." Japan'srice policy isdeplorable, to be
sure. Just as deplorable as America's sugar quotas, which
keep out foreign sugar in order to protect the wealth of a
tiny group of domestic sugar growers. Michael Wines
notes in the Los Angeles Times that Gephardt voted twice in
the pjst few years to retain the sugar program. Because of
this policy, sugar costs more than three times as much in
the United States as it does on the world market. Gephardt
says the difference is that Japan bans foreign rice com-
pletely, while we merely restrict imported sugar through
quotas. This isoflittle comfort to nations such as the Phil-
ippines—nations we arc rather anxious to help— that find
our market blocked. "W e've had a devil of a time keeping
our sugar people in business," Gephardt told Wines, ex-
plaining his voles. Sure, and the reason has nothing to do
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Police, NRA Brace for Rematch on Gim Control

Emboldened I>v a last-minute
comeback in (be. 09th Congress and
fortified with new-found experience,
organization and unity, law enforce-
ment groups arc digging in to defend
the nation's gun control laws against
new attacks from the redoubtable Na-
tional Rifle Association (NRA).

In the 99th Congress, the NRA
caught the police off duty and forced
Senate passage of a bill that would
have significantly- rolled back the
landmark 1968 gun control law.

But when the measure went *o
the House, the police groups, bol-
stered by Handgun Control Inc., a gun
control lobby, entered the fray and
kept the NRA in check during the last
weeks of legislative skirmishing.

The law officers emerged with
two notable come-from-behind vic-
tories. The final version of the gun bill
(PL 99-308) barred the sale of new
machine guns and maintained the ban
on the interstate sale of handguns:
(1986 Weekly Report p.. 103-1)

Now the .NRA is'taking aim at
these issues and new fights are loom-
ing. The police'are determined not to
make the same mistakes again, and
their year-old organization, the Law
Enforcement Steering Committee, is
preparing to hold the line.

But with memories of last year's
bitter fight siill-linj’ering, the NRA'S'
top legislative strategists want to keep
the din of battle at a manageable .level
this time around.

"There has been a tendency to
sensationalize these issues, to put
headlines out there that bear little
relationship to what the real situation
is on a specific issue,"” says Wayne
Lal’ierre, the director of the NRA's
Institute for Legislative Action and
the man Who ran the 1985-80 gun
campaign. ¢

"We are going to be doing every-
thing we can to urge people to look
behind the sensational headline and
focus on the real situation."”

mjoints .j Bjkcr, the.NRA's direc-
tor of governmental affairs, echoes
Lal'ierre's views, and. referring to the
police groups,- odds, "1 don't think

—fly .Vndme Cokpdas

N Ri\ Wants to Lift
Ban on Machine Guns

(the gun control fight) helped either of
us."

"A lot of their members are our
members as well We should try to
minimize our differences.”

The NRA has designated Rep.
Larry E. Cr; ig, R-fdaho, to meet with
those polic.- who are NRA members
and who .upported thp organization
last year, in an effort to devise a plan
for reconciling differences with the
law enforcement groups.

thing the gun lobby springs,” says Hu
bert Williams, president of the Polio
Foundation, *a research group ir
Washington. D.C., that is representei
on the 12-member Steering Commit
lee.

Detroit police officer Robert 1
Scully, president of the 90,000-mem
ber National Association of Police
Organizations, thinks of the commit
tee. which meets regularly in Wash
ington, as "preventive medicine."

“l hope we don't have continued
confrontation with the NRA," he says
"But whatever pops up on a national
level, we will be prepared.”

The police message to the gun
groups is, "Don’t even think of trying

“We regret that we have to

operate in this fashion

We

think it is unfair that we have
to compete with other
interest groups.”

—Cornelius J. Behan,
» Baltimore police chief

But Richard Boyd, president or
the Fraternal Order of Police (FOP),
is doubtful of rapprochement. “We're
not disposed to mend those fences un-
less the NRA significantly changes its
views." say’s Boyd, whose organization
represents 193,000 police officers,

Baltic Preparation* '

Although the police groups say
they are not looking for a fight, they
are preparing for the worst, a testa-
ment to the gun lobby's political
might. In the 1986 campaigns, for ex-
ample. Federal Election Commission
figures show the NRA spent more
thai? 31.7 million to help its congres-
sional candidates. *

We are definitely.ready for any-

to sneak something past us,” says
Martha Plotkin, associate director of
the Police Executive Research Forum
(PERF), a group providing research
and technical support to local police
organizations.

Baltimore police Chief Cornelius
J. Behan, presidenC of PERF, says the
law enforcement community was
forced into an activist role. “We regret
that we have to operate in this fash-
ion," he says. "We see ourselves as an
arm of government. We think Itis un-
fair that we have to compete with
other interest groups."” But until the
police organized. Behan says, "we
were not heard or listened to.”

The police groups are now a for-
midable force, but gun lobbyists Con-
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tend the Steering Committee dues nut
represent the views of mo>i policemen.

"1 still think those organizations
aren’t representative of the feelings of
the tank and lile,” says the NRA’s
Baker.

Comments like that anger police
leaders, particularly Scully, who won
re-election to his police group post in
December. "The leadership of. the
NKA are nol sworn police officers, and
they are not elected to those, positions
by police officers,” he says

The police leaders say they have
learned to play politics, and a major
lesson, according to Boyd, is that
members of Congress must be told
they "will be held accountable at
home" for their votes on law enforce-
ment issues.

The police groups are encouraged
by the Democratic takeover of the
Senate. While many Democrats sup-
port the gun groups, the police are
nonetheless optimistic about having
more sympathetic ears at the Senate
Judiciary Committee, which would be
the starling point for must legislation.

Chairman Joseph R. Biden Jr., D-
Del., said in an interview he will op-
pose efforts to eliminate the machine
gun ban.

New Definitions, New Allies

The gun fight'last year also cre-
ated a new law enforcement Ikmus-
tes: and brought about a partial re-
alignment of political forces.

In the past, police groups gener-
ally supported members who were
“tc-gh on crime,” favoring, among
other things, preventive detention and
the de”~th penalty. .

But while those issues remain im-
portant to the police, the gun control
battle emphasized the significance of
two other elements — police safety
and the ability of law officers to pro-
tect the public. The law enforcement
groups opposed the gun control bill
because they fell it would create prob-
lems fur the police in protecting them-
selves and in fighting crime, and they
judged members on that basis.

. This change in etnphasis was re-
flected in the "congressman of the
year" award Scully’s organization gave
to Sen. Howard Si. Metzenbaum. D-
Ohio, in December

Metzenbaum. one of the Senate’s
most liberal members and hardly a
conventional "law and order" man.
was instrumental in crafting pro-po-
lice amendments tu the Senate version
of the gun control bill and in protect-
ing law enforcement provisions in the

x Kk 0
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House bill that eventually came back
to the Senate for approval

The Agenda

The .NRA and its allies, Gun
Owners of America and the Citizens’
Committee for the Right to Keep and
Bear Arms, will probably set the ini-
tial firearms agenda for the 100th
Congress.- The police groups are still
sorting out their priorities, spokesmen
say. ” m ’ ' -

Almost before the ink was dry bn
last year's gun law, gun groups said
they wanted to repeal the ban on new'
machine gun sales.

That section was a last-minute
addition on the House floor that
barred all future sales and possession
of machine guns by private citizens. It
did not affect existing machine guns.
- The amendment was adopted by
voice vote, and was later accepted by

Handgun Fight Less Predictable

The gun groups are more optimis
tic about repealing the ban on the in
tersiate sale of handguns. When the
gun bill passed the Senate in 1985. it
included provisions lifting the hand-
gun ban. But that was before the po-
lice got involved in the fight.

.When gun legislation, started-
moving through the "House; the law
officers organized and pressed hard to
keep the handgun ban. oo

An amendment hy William J.
Hughes, D-N.J., restoring the ban pre-
vailed 23.1-18-1. The Senate accepted
that provision, even though it had
killed a similar proposal in 1985, 69-
2G. /98.5 Almannc p. 228)

Now the police are ready for a
rematch on handguns.

"Just in the city of Detroit last
year we had five police officers killed
in t. - line of duty — one was from a

“A lot of [police group] mem-
bers are our members as well.
We should try to

minimize our differences

—James J. Baker,:
National Rifle Association

‘the Senate without change.

“The whole machine gun issue
doesn’t bear a lot of relationship to
reality." says the NRA’ LaPierre. He
contends that there is no record of a
lawfully owned machine gun ever hav-
ing been used in a crime.

"How many do we have to have
killed before we have to have a ban on
it?" retorts FOP’ Boyd. "Is it one or
10,000 a year? Why can’t we have
some, preventive measures?"

The gun lobbyists are nol op-
timistic that anything will be done
soon.

"Philosophically, it’s something |
desire, but | think it is going to be
hard in the 100th Congress." says
John M. Snyder, public affairs direc-
tor for the Citizens’ Committee.

And Lawrence D. Pratt, executive
director of Gun Owners, concedes. "It
looks difficult."”

C— «K, 0.—.

shotgun, the olherTotir by handguns.
says Scully. -

And Bovd argues, that allowing
unrestricted interstate sales of hand-
guns would make it "almost impossi-
ble for us to keep a hand on the sale
and exchange" of the weapons. "We
can’t even do it in state now.”

If the gun owners want the ban
lifted. Boyd adds, "they'll have to give
us something.... We'd offer them in
return something like a 30-day waiting
period." e fr

Ofher Firearms lIssues

A uniform waiting period between
the purchase and receipt of a handgun
is high on the agenda of Handgun Con-
trol. but it is anathema to the NRA.

Metzenbaum and Rep, Edward F
Feighan, D-Ohiu, are expected to in-
troduce  waiting-period legislation
early in February.



While Ihc 14iiS law and the revi-
sions Li<t war include provision* dial
lur certain people, such as convicted
felons and drup addicts, from purchas-
ing puns, there is no way salesmen can
validate an applicant's qualifications. m

Proponents of a waiting period
contend it would give the police a
chance to check die credentials of pur
chasers.

A gun hill that emerged from the
Senate Judiciary Committee in 1982
included a 14-day waiting period, but
the measure never reached the floor.
(19S2 Almanac p. -115)

Gun groups oppose the waiting
period, claiming it is an unnecessary
inconvenience and amounts to assum-
ing a potential buyer is guilty until
proved innocent.

Other firearms issues likely to
emerge in this Congress include:

e Ammunition. Ban. Rep. Mario
Biaggi, D-N.Y., introduced a bill (HR
538) Jan. 8 to roll back provisions in
the 1956 law that lifted licensing and
record-keeping requirements on the
interstate shipment of ammunition.

Biaggi’s bill would ban in-slate
shipments except by federally licensed
dealers, manufacturers, exporters and
importers, and collectors shipping to
one another.

Gun Owners of America seized
upon the changes in the 19S6 law,.
sending out mailings to members of-

fering them special over-the-phone
deals on ammunition.
Biaggi says the problem with

mail order ammunition is that there
is no way to make sure it is not being
sold to people who are prohibited by
law from buying it. For example, no
one under.18 is permitted to buy am-
munition for rifles or shotguns, and
no one under 21 can buy ammunition
for handguns L

Pratt contends the bill is anti-
consumer, but a Biaggi spokesman
calls that “absurd.”

"We fully support the rights of
citizens to own and use firearms," he
says. "We're looking for reasonable
controls.... We’re looking to help the
law enforcement community.”

e Bullet Ban. Sen. Daniel Patrick
Movnihan. D-N.Y., has introduced a
bill <S 25) to ban the production of .25
and 32 caliber bullets. Moynihan says
a survey of shootings involving New
York City police from 1975-85 showed
that 25 percent of the bullets used
were 25 or 32 caliber.

Gun groups flatly oppose the bill,
and even vmic gun control advocates,
while praising Moynihan's effort.

think it may not he effective because
it would prompt a shift to guns using
different bullets.

e« [Mastic Guns. Rep. Robert J.
Mrazek, D-N-Y., is planning to intro-
duce a bill that would impose a "flexi-
ble ban"™ on plastic guns. Th« bill
would ban the domestic manufacture
or importation of gpy firearm the'sec-
relary of the Treasury determines can-
not be detected by security devices.

Battles in Local Jurisdictions

In addition to its work on Capitol
Hill, the NRA expects to be involved
in several legislative battles on the
state level. Last year, according to Ted
Latianzio. head of the NRA's Stale
and Local Affairs Division, the NRA
donated more than S750.000 to state
and local candidates. Laltanzio says
83 percent of the NRA-supported can-
didates were elected.

A key item on the NRA’s agenda
is pushing "pre-emption" legislation
that would prevent cities and counties
from enacting gun control laws more

law/Judiciary < 3

stringent than statewiae laws.

Laltanzio says legislation will be
introduced on behalf of the NRA in 16
stales, with highly visible fights ex
peeled in Michigan and Florida.

The NRA wj|| be up agair.st law
enforcement groups in this arena as
well. Spokesmen say the police groups

will organize 16'.defeat- the pre-
emption statutes.
, Detroit ;oflicer Scully, who

worked to stop a statute in Michigan
last year, says, "We don’t want to lake
local control away from city or county
governments. That’s a ploy by the
NRA that cuts down on the individual
police chiefs [ability to do] his job."

Another legislative push — one
that won't put the NRA at odds with
the police — isa “hunter-harassmenf’
proposal. Bills will be introduced in 13
states to create stiff civil penalties for
people whv try to interfere with lawful
hunting. Laltanzio says it is aimed at
animal rights groups that have pub-
lished a"21-point pamphlet on how to
stop a lawful hunt.” |

Hastings Responds to Charges

Federal District Judge Alcee L. Hastings of Florida has filed a tvo-
prongtd response to impeachment charges, stemming from his acquittal in

1983 on bribery charges.

Hastings, who is black, denounced the disciplinary procedure being
used against him, saying it was “infected by a form of racism" and had mere
in common with a Moscow political trial than an American judicial proceed-
ing. He claimed that the entire investigation and the underlying.bribery

prosecution were biased and were "conducted in a manner ...

to provide

ejust cause for outrage as well as alarm.” — &'

The 11th U.S. Circuit Court of Appeals, which-includes Florida, began
investigating Hastings shortly after his acquittal. A special 11th Circuit
investigative committee recommended that Hastings be removed from of-
fice, on the grounds that he had fabricated his defense and should have

been convicted. The 11th -Circuit accepted those findings and forwarded

3

them to the Judicial Conference, which gave Hastings a chance to respond.

(1986 Weelrfy Report p 2280)
On Jan.

16 he petitioned the House and Senate to terminate the

judicial investigation and to repeal or amend the 1980 judicial discipline law
(PL 3P -158) that is the basis for the probe.

The Judicial Conference is scheduled to meet in March and could
decide then whether to end the investigation or to forward the impeach-

ment recommendation to Congress.

Hastings’ Senate petition was quickly referred to the Judii:*.y. Com-
mittee, but as of Jan. 22, his Huuse petition was still at the Speaker's office.

Rep. Robert W. Kastenmeier,
interview Jan.

discipline law, said in an

DAVis., who helped draft the

19S0
21 that it was unclear what

Congress would do with the Hastings petition. Kastenmeier said he be-
lieved that the Judicial Conference should be allowed to proceed and either
forward an impeachment recommendation to Congress or drop the matter

Kastenmeier added, however, that he bad intended to take another
look at the judicial oiscipline law in the 100th Congress, even before

Hastings suggested that.

Jan. 24. 1987-PACE 155



LA At the Gopitol

NRA falls to resurrect its right-to-bear-arms measure
Botched effort may be sign of group’s waning strength

By Dennis J. McGrath
SufTWriicf

Gun proponents failed Wednesday in
what might be their last attempt to
breathe life into the righl-to-bear-
arms amendment to the Minnesota
Constitution.

Although the gun proposal coutd be
attached to another bill, that appears
unlikely. The National Rifle Associa-
tion (NRA) efTon has been defeated
in the Senate, and the best procedural
avenue was closed to it yesterday in
the House. .

"l guess Tony Boura wins," said Sen.
Dorian Chmielewski, DfX-Sturgeon
Lake, referring to the Minneapolis
police chief who has symbolized op-
position to the NRA.

With yesterday’s defeat in the House
Rules Committee, the NRA. which
brimmed with confidence at the start
of the 1988 Legislature, likely will
leave St. Paul bruised and battered,
us lobbying effort in shambles.

It would be a rare defeat for the
powerful gun lobhy, — and one that
in many ways it brought on itself.

Because of strategic errors, the NRA
was forced to retreat from debating
the merits of the bill to defending its
integrity and morality. One NRA of-
ficial was accused of lying to legisla-
tors. and another prominent gun lob-
byist was charged with soliciting un-
dercover policewomen posing as
prostitutes.

The bill's apparent demise and the
surprising victory by NRA oppo-
nents raise questions about how
much remains of the gun group's
once formidable political strength.

“ Their effectiveness went down a few
notches." said House Speaker Robert
Vanasek, DFL-New Prague. “It
doesn't mean they're not going to
continue to have influence in future
years, but it shows they're not invin-

cible."

Some gun opponents sec this defeat
as evidence of the gun lobby's fall
from power, locally and nationally.
Bouz2a and other anli-NRA activists
say the’ NRA has alienated support-
ers by taking extremist positions on
reasonable gun-regulation legislation.

“| think people are beginning to see
the blood ... where the NRA is con-
cerned," Bouza said. "Their support
is eroding as people are coming to
their senses.”

But local NRA supporters say that
the gun group's lobbying problems
should not cause stale politicians to
underestimate the interest and voting
power of sportsmen and gun owners
in Minnesota elections.

"The leadership of the NRA has tak-
en a lot of stands a lot of us don't
support,” said Kcp. Robert
Neucnschwandcr, DFL-Inicrnaiional
Falls, sponsor of the gun amendment
in the House. "But nobody in rural
Minnesota is adamantly saying peo-

ple should not have the right to keep
and bear arms.” s

Neucnschwandcr said he would con-
tinue to work in the final days of the
legislative session to persuade Vana-
sck, who voted against the gun lobby
yesterday, to change his mind and
move the issue to the House floor.

NRA supporters say they were vic-
tims of lies by opponents, and that
their cfTorts were thwarted by a key
committee stacked with Twin Cities
legislators who are cool to gun own-
ers’ rights.

Yesterday’s vote was in the House
Rules Commi. ec, where pro-gun
lawmakers at. mpted to move the
bill to the House floor, where it likely
would be approved. But the move by
House Minority Leader William
(Bill) Schrcibcr, IR-Brooklyn Park,
fell short by one vote, when the
Rules Committee voted 11-10 in fa-
vor of Duluth Rep. Willard Mungcr’s
motion to table Schreibcr’s motion
until the Senate acted on the gun bill.
The Senate Judiciary Committee has

Star Tribune/ Thursday/April 14/1988

defeated the bill.

“Thai's t(ic ballgame,” said Norm
Jensvold. vice president of the Com-
mittee for Effective Crime Control,
an NRA.affiliate. “1 would say the
bill is done for this year."

The bill’s apparent failure is curious
because it seemed at one point to be
well on its way to the governor's
desk. After the bill survived its first
and most difficult test in the Senate
Judiciary Committee, NRA officials
were gleeful, even though the com-
mittee approved its own compromise
version, not the NRA proposal.

Jensvold acknowledges that the gun
lobby should have clearly staled then
that the committee’s language was
unacceptable, instead of expressing
lenative approval for the thrust of
the compromise. When an NRA offi-
cial subsequently told a House com-
mittee to reject the Senate version
and restore the NRA’s original lan-
guage. opponents quickly tagged the
gun lobby as liars. Although NRA
officials denied the accusation, they

7B

have been unable to shake it. “The
issue turned into the NRA rather
than the right-to-bear-arms bill,”
Jensvold said.

The alleged deception also gave sev-
eral lawmakers an excuse to vote
against the NRA and defeat the bib
when it was reconsidered in the Sen-
ate committee. And that gave oppo-
nents in the House the chance to sit
on it.

Then Jensvold himself became part
of the issue, when he was charged in
February with soliciting undercover
St. Paul policewomen posing as pros-
titutes. He denies the charge, and gun
proponents say Jensvold was framed
to undermine the gun lobby.

According to the police report on the
incident, the policewomen said Jens-
vold told them that an important
DFL legislator would be joining the
three of them. The legislator, whose
suppon for the bill was critical, never
showed up, and he denies being in St.
Paul the night of the incident. Since
then, that legislator has provided no
help in advancing the bill.

Gun proponents vow to be back next
year.



Anchorage Police Department Employees Assoc.

539 AnchpfAoe.’ AlasKa

May 3, 1988

Honorable John Sund

Chairman, House Judiciary Committee
Room 12C

Capitol Elldg.

Juneau, AK. 99811

Dear Representative Sund and Judiciary Committee Members,

We are writing to re-state our strongest opposition to Senate
Joint Resolution 15 that 1s now before you. W fall to see the
need for such ammending of the State Constitution.

We feel the existing language in the current constitution allows

for controls on dangerous and lllegal weapons and provides the e
necessary controls on use of firearms by those who are Ineligible.

We find the existing 'laws to be reasonable and necessary. By
considering and 'changing the cnnctit'utloh wording, the legislative
intent can be loosely and brcad’y interpreted to allow further
breeching of public safety.

The recent and tragic death uf.an Anchorage woren indicates a
.need.”for some restrictions in-firearms rights in comparison to *
. . opening up, the system to meke 1t-looser'.-The firearm ‘'used lq her
death was purchased the day of the offense,” only 90 minutes before
the attack. :

We expect that changing the constitution to reflect the issue
of individual right versus the collective right will open up
pandora's box. We fee! the pr*<int law it not brokan co it doo
not need reoair.

Sincerely,

uregory C. Hansen
Chairman
Legisl:tlve Affairs Committee



N ational Rifle Association of.America
INSTITUTE FOR LEGISLATIVE ACTION
556 Capitolt Martr1.Suite 456
Sacramento, CA 96814
(916) 440-2465

April 6. 1988

Representative John Sund o
State Capitol, Room 122

Pouch V

Juneau, AK 99811

Dear Representative Sund:

Thank you again for taking the time to meet with us last week regarding SJR 15,
the~Consti~Jtional Amendment for the right to keep and bear arms.

You agreed tihat our language would not change the current statutes regarding
ownership and possession of firearms by felons but you did express concern
.regardjpgcither reasonable regulations which might be invalidated (i.e.,
concealed carrying, possession by intoxicated persons).

I have included, for convenient reference, a copy of the analysis given to you
last week along with the constitutional-language from each state from which a
court case is cited. You will note that regardless.of the specific language
contained iIn the individual statel!s"constitution,” courts regularly and routinely
rule that the right to bear arms is subject to reasonable regulation.

Representative Gruenberg offered alternative language to that which passed out
of the State Affairs Committee. His proposed language is shorter and more
concise than the current version of SJR 15, attributes-which the National Rifle
Association certainly agrees are desirable .in constitutional language®..
Representative Gruenberg®"s proposal, which the NRA supports and has giv'en to the
Alaska Peace Officers Association"for comment, reads as follows:

"The right of the people to keep and bear arms for lawful purposes shall )u—
not be infringed by the state or any political subdivision thereof."

Your support for this alternate language would be greatly appreciated by the ,
National Rifle Association and all law-abiding gun owners in Alaska. As we /
discussed, a hearing date some time during the week of April 18 would be
desirable. Please have your staff contact me when a date has been selected.

incrrrely.

Jrian JudJ
State Liaison

N 1U

\Y — | |

BJ :bsw

Enclosure



JANZ26 Bw

Governor®s Criminal Justice Working Group

January. 14, 1988

The Honorable®ran Ulmer
Chair, State Affairs Committee
Alaska State Legislature

P.0. Box V

Juneau, Alaska 99811

Dear Representative Ulmer:

As you may be aware, the Governor has appointed the
undersigned.representatives of various state and local agencies
to an ad hoc working group on criminal justice. The members of
the group meet together on a regular basis to consider, and occa-
sionally to comment upon, 1issues that could affect the fair and
efficient administration of criminal justice i1n Alaska.

At e end of the last session, the Senate adopted CS
for Senate Joi Resolution 15 (Judiciary), which proposes an
amendment to the Constitution of the State of Alaska. We under-
stand that CS SJR 15 (Jud) has been referred to the House State
Affairs. Commit ee for consideration. We are. writing as a body to
strongly urge you and your "fellow representatives to. amend the
language of .the present .resolution- to clearly preserve the
present power tc “*easonably regulate the possession and use of

arms.

IT passed by. L.ie legislature, CS SJR 15 (Jud) would
place a proposed constitutional amendment before -the voters- at
the next ..gereral, election.. ..The“<resolution contains an amendment
to art. 1, sec. 19 of theestate constitution, relating to a citi-
zen’s right to keep and bear armsAs presently- drafted, SJR 15
would make the*following changes iIn the state constitution:

SECTION 19. RIGHT TO KEEP AND BEAR ARMS. The (A
WELL-REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF XTREE
STATE, THE] right of the people to keep and bear arms shall; not
be infringed. . - - - > - .

The stated purpose of the proposed amendment iIs"™ to
establish that the right to keep and bear arms under the state
constitution is an individual right, rather than a collective
one.: We are concerned that, the present language, 1f adopted by
the voters at the next election®, might allow later constitutional
challenge to some existing state statutes. Present law, for
example, prohibits a convicted felon from possessing a conceal-
able firearm,- prohibits possession of certain weapons such as
bombs, hand grenades, silencers, and s,awed-off ..shotguns,



The Honorable Fran Ulmer January 14, .1988
Chair, State Affairs Committee . ."Page 2 . -

prohibits possession of a TfTirearm while 1iIntoxicated, .the dis-
charge of a firearm from, on, or across a highway, the Carrying
of a concealed weapon, possession of a loaded firearm on licensed
premises, or possession of a firearm by a minor without parental
consent. (See AS 11.61.200-11.61.220.)

These statutes serve an important public safety func-
tion by restricting the possession of especially dangerous
weapons or weapons carried iIn an especially dangerous manner or
place. If the legislature®™ does not intend that the proposed
amendment of art. 1, sec. 19 would render these statutes unen-
forceable, nor foreclose a fTuture legislature from adopting”
similar provisions (prohibiting possession of loade"d firearms in
a church or on school grounds, for example), then the legisla-
ture®s intent to continue to allow reasonable regulation by law

should be made clear.

We suggest the addition of language such as: "The
right of the people to keep and bear arms shall not be infringed,
except that the state or a political subdivision of the state may
regulate the manner iIn. which arms may be borne, carried, or
used." or " .. .except that the manner of keepingand bearing arms

may be regulated by law."” ;@ r ¢ “e e ~ .=

Section 2 of CS SJR 15 (Jud)contains a statement of
"legislative intent” indicating that the constitutional amend-
ment, if adopted, ''should not be construed to preclude the regu-
lation of the manner iIn which arms may be bome., carried, or
used.”™ We are concerned, ;however, -that this statement of-legisr-
lative intent will not be effective-to preserve the present power-
to reasonably regulate the possession and use. of weapons.

As a general rule, a statute or constitutional provi-
sion will be interpreted according to the plain meaning of the
language on iIts face. IT the intent behind the adoption of the
amendment were to later become an 1issue, It Is the intent of the
voters who adopted the measure, rather than the intent of the
legislators who drafted it", that will berelevant. Although the
resolution directs the Legislative Affairs Agency to consider the
statement contained In section 2 when preparing its neutral sum-
mary for the election pamphlet, the 1intent language will not
appear on the ballot itself, and may well not be contained verba-
tim in “the election pamphlet. See art. XIII, sec. 1 of tbz
Alaska Constitution and AS 15.58.010.

Principles of both common sense and responsible drafts-
manship dictate that a well-drafted statute or constitutional
provision should reduce . <the need for disputes about
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interpretation.. Statements of ™"legislative intent"” are. not an
adequate substitute for clear, unambiguous language in the pro-
posed constitutional amendment, A more precisely drafted amend-
ment would minimize the possibility that, should the proposed
constitutional amendment be adopted, a criminal defendant would
later be able to argue that a criminal weapons misconduct statute
is unconstitutional because it violates his right to keep and
bear arms under art. 1, sec. 19 of the state constitution.

We urge you to amend CS SJR 15 (Jud) to address the
concerns discussed above.

Sincerely yours,

Grace Berg \&chaible thur Snowden
Attorney General /Administrative. Director

[/ Alaska Court.System

Arthur English Dana Fabe
Commissioner . Public-Defender

Department of Public Safefy

I"yra”M unson Susan Humphrey-Barnettx”™ j
Commissioner Commissioner
Department of Health & Department of Corrections

Social Services

Bran: tIdee
President Public Advocate
Alaska Association of Chiefs
of Police
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Harold H. Brown
Executive Director Consultant on Criminal
Alaska Judicial Council Justice Planning

cc- All members of the House State Affairs Committee
John Sund, Chair, House Judiciary Committee



BUI Sheffield, Governor

DEPAKTMENT OF LAW

POUCHK - STATE CAPITOL
JUNEAU, ALASKA 99811

OFFICE OF THEATTORNEY GENERAL PHONE: 19071465-3600

May 8, 1986

The Honorable M." Mike Miller
Alaska State Legislature

P.0O. Box V

Juneau, Alaska 99811

Dear Representative Miller:

You have, asked this office to comment upon the effect
of"legislative intent'language currently contained 1iIn a
resolution now under consideration by the House Judiciary
Committee: CS SJR 39 (@Jud) am. This resolution, iIf passed,
would place a proposed constitutional amendment before the
voters at the next general election. The resolution contains
an amendment toart. 1, sec. 19 of the state constitution,
relating to a citizen"s right to keepand bear arms. The
stated purpose of the proposed amendment 1is to establishthat
the right to keep and bear arms under the state constitution is
an individual right, rather than a collective one.

The proposed, constitutional amendment now states that
a citizen"s rigbt to keep and bear"™ arms 'shill"not- be infringed
by the state or by a borough or city of the state.” During
consideration ofCS SJR 39 (Jud) am on the Senate floor Senator
Vic Fischer proposed an amendment which would have added the
phrase "except that the manner of keeping and bearing arms may.
be regulated.by law."- This, proposed amendment was. rejected by
sthe Senate on a vote of .16 to 2..-- See Senate Journal,-March; 26,
1986, at pp. 2166-2167..° The Judiciary’Committee version of. the
resolution, adopted with amendment by the Senate, contains a
section entitled "legislative iIntent.” Section 2 of CS SJR 39
(Jud) am now provides, 1iIn part, that the proposed constitu-
tional amendment 'should not be construed to preclude the
regulation of the manner iIn which arms may be borne, carried,

or used."

We are .concerned that the [language presently
contained In CS SJR 39 (Jud) am might allow later constitu-
tional challenge to some existing state statutes. Present law,
for example, prohibits a convicted felon from possessing a
concealable Tfirearm, prohibits possession cf certain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession of a firearm while intoxicated, the
discharge of a Tfirearm from, on, or across a highway, the
carrying of a concealed weapon, possession of a loaded firearm
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on licensed premises, or possession of a firearm by a minor
without parental consent. See AS 11.61.200-11.61.220.)

These statutes serve an important public safety
function by restricting the possession of especially dangerous
weapons or weapons carried In an especially dangerous manner or
place. IT the legislature does not iIntend that the proposed
amendment of art. I, sec. 19 would render these statutes
unenforceable, nor foreclose a future legislature from adopting
similar provisions (prohibiting possession of loaded firearms
in a church or on school grounds, for example) , then the
legislature™s intent to continue to allow reasonable regulation
by law should be made clear.

It may be that the Senate, 1In rejecting the amendment
proposed by Senator Fischer but adopting section 2 of CS SJR 39
(Jud) am, believed that 1t was not necessary to explicitly
state iIn the proposed constitutional provision that regulation
of fTirearms by law is allowed, as this point 1is i1ncluded 1in
their "legislative intent” language. As a general rule,
however, a measure will be enforced according to the plain
meaning of the language on its face. 2A C. Sands, Sutherland
Statutory Construction 8§ 45.02 at 4 (4th ed. 1984); Wilson r.
Municipality of Anchorage, 669 P.2d 569, 571 (Alaska 1983). It
i1Is a "fundamental principle of statutory interpretation
that a statute means®™ what its language reasonably conveys to"
others..." North Slope Borough v. Sohio Petroleum Corp., 585
P.2d 534, 540 (Alaska 1978); South Central Health Planning v.
Commissioner, Dept, of Administration, 628 P.2d 551, 553

(Alaska 1981). V/

While the courts .in Alaska may consider a measure®s
legislative history to the extent it may assist the court in
correctly interpreting the measure, a legislative committee
report or fTormal statement of legislative intent may not be
used to give the statute a meaning not TfTairly contained within
its words. Chicago, M., St. P. & P. R. Co. v. Acme Fast
Freight, 336 U.S. 465, 93 L.Ed.2d 817, 69 S.Ct. 692 (1949);
North Slope Borough, 585 P.2d at 540.

1 Although general rules of legal iInterpretation are most
often expressed in the context of statutory interpretation, the
same rules apply to the interpretation of legislative
resolutions and constitutional amendments. 1A C. Sands,
Sutherland Statutory Construction 8 29.08 at 500 (4th ed.

1985).
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When a reviewing." court decides that i1t must consider
the legislature®s iIntent In order to construe a provision, .the
text, of the measure 1itself, 1s still considered the _.best
evidence of legislative iIntent. See 2A C. Sands, Sutherland,
Statutory Construction 8§ 46.03 at 82 (4th ed. 1984) and the
cases cited there. Where the terms cf a provision are clear
and straightforward, the intent of the legislature will be
based on those terms, even iIf the apparent intent conflicts
with a statement of legislative intent or a committee report.
See Caminetti v. United States, 242 U.S. 470, 61 L.Ed. 442, 37
S.Ct. 192 (1917) and 2A C. Sands, Sutherland Statutory
Construction 8§ 48.06 at 308 (4th ed. 1984).

In Commercial Fisheries Entry Commission v. Apokedak,
680 P.2d 486 (Alaska 1984) Apokedak, relying upon legislative
intent language contained 1In the ‘'preamble” to the Limited
Entry Act, urged the state supreme court not to adopt a literal
construction of the act. The court refused to adopt the
interpretation suggested by Apokedak, stating: "a statutory
preamble ... can neither restrain nor extend the meaning of an
unambiguous statute; nor can 1t be used to create doubt or
uncertainty which does not otherwise exist.” 680 P.2d at 488,
n.3.Thus, to the extent that language contained iIn the
"legislative inrent"” section of CS SJR 39 (Jud) am conflicts
with the plain meaning of the terms of the constitutional
provision, 1t 1is the constitutional language which will

control. -

The courts may also consider the history of
legislative action taken on a given measure when determining

legislative iIntent. Generally, the rejection of a .proposed
amendment indicates .that, the legislature did not intend the
bill to include the provisions embodied 1In the rejected

amendment. Lapina v. Williams, 232 U.S. 78, 58 L.Ed. 515, .34
S.Ct. 196 (1914); United States v. Great Northern Railway Co.,
287 U.S. 144, 155, 77 L.Ed. 223, 53 S.Ct. 28 (1932); 2A C.
Sands, Sutherland Statutory Construction 8§ 48.04 at 302,
§ 48.18 at 341 (4th ed. 1984). Thus, a reviewing court may
well conclude that i1f the legislature had intended to allow the
continued regulation by law of some aspects of a person®s right
to possess arms i1t would have adopted the language proposed by
Senator Fischer during the Senate"s consideration of the
resolution. See, e.g., North Slope Borough, 585 P.2d at 541;
Wilson, 669 P.2d at 571.

Perhaps the most iImportant consideration here is that
in the case of a measure (such as this one) which iIs to be
decided by a vote of the electorate, descriptive statements
accompanying the proposition are an 1iImportant source of
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guidance for iInterpretation. 2A C. Sands, Sutherland Statutory
Construction 8 48.04 at 301, 8§ 48.19 at 345 (4th ed. 1984);
State v. Lewis, 559 P.2d 630, 637-638 (Alaska 1977) ,. cert.
denied, 97 S.Ct. 2943, 432 U.S. 901, 53 L.Ed.2d 1073.

Under art. XIIl, sec. 1 of the Alaska Constitution,
the lieutenant governor 1Is required to prepare a ballot title
and a summary of the proposed constitutional amendment. The
election pamphlet prepared pursuant -to AS 15.58.010 must
contain: 1) the text of the proposed constitutional amendment,
2) the ballot title and summary prepared by the lieutenant
governor, 3) '"a neutral summary' of the proposition prepared by
the Legislative Affairs Agency, and 4) advocatory statements
for and against the proposed amendment. AS 15.58.020(6).
Thus, although the resolution directs the Legislative Affairs
Agency to 'consider'™ the statement contained iIn section 2 of CS
SJR 39 (@@Qud) am when preparing its neutral summary for the
ballot, this language will not appear on the ballot, and may
well not appear in the elections pamphlet. Since, iIn the final
instance, a reviewing court will look to the intent 1iIn the
minds of the voters who voted to adopt the constitutional
amendment, the legislature®s statement of 1its intent when
placing the measure on the ballot has limited significance.
Lewis, 559 P.2d at 637=638.

ece One of the main purposes of a constitution 1Is co
limit legislative power. Ordinary acts of the legislature
(i.e., statutes), whether adopted before or after a given

constitutional provision, cannot be given effect iIf the statute
conflicts with a substantive provision 1in the constitution.
Thus, an amendment to the. constitution may expressly, or by
implication, repeal existing, leoislative eenactments. Rhode

Island v. Palmer, “253 U.S." 350," 64 L.Ed. 946, 40 S.Ct. 486°."

(1919); 1A C. Sands, Sutherland Statutory Construction § 23.20
at 387 (4th ed. 1985) . The possibility that the language
proposed In SJR 39 could be interpreted as invalidating some
portions of Alaska"s present criminal code is a real one, as
this has occurred iIn similar circumstances in other states.
See, for example, State v. Kessler, 289 Or. 359, 614 P.2d 94
(1980) and State v. Delgado, 298 Or. 395, 692 P.2d 610 (1984).

Principals of both common sense and responsible
draftsmanship dictate that a well-drafted statute or
constitutional provision should reduce the need for disputes
about iInterpretation. 2A  C. Sands, Sutherland Statutory
Construction 8§ 45.02 at 5 4th ed. 1984). Statements of
"legislative intent"” are not an adequate substitute for clear,
unambiguous language In the proposed constitutional amendment.
A more precisely drafted amendment would minimize the
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possibility that, should the proposed constitutional amendment
be adopted, a criminal, defendant would later be able to argue
that a criminal weapons misconduct statute is unconstitutional
because i1t violates his right to keep and bear arms- under
art. I, sec. 19 of the state constitution. .% _,_ e

Attorney General
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SUBJECT: Right: of a citizen to keep and bear arms

[CSSIR 39(Judiciary) am).

TO: Representative M. Mike Miller
Chair, House Judiciary Committee

FROM: Richard A. Bradlei
Legislative Couns

/

//
Hayden Kaden has asked that | comment on three issues relat-
ing to this resolution proposing a constitutional amendment.

The amendment proposed under CSSJR 39(Judiciary) am would
amend art. I, sec. 19 of the Alaska Constitution, "Right to
Bear Arms'."The resolution contains a statement of "Legisla-
tive® Intent” v .

It.may be desirable to summarize each to set the stage.for
the comments that follow.

Section 1 of CSSJR 39 (Judiciary)®™ am amends as follows;
> ! e L*

«=“‘SECTION 19. RIGHT TO KEEP"-AND BEAR ARMS. .The TA WELL
REGULATED MILITIA BEING NECESSARY TO THE SECURITY OF A
FREE STATE, THE] right of each citizen of the state
[THE PEOPLE] to keep and bear arms for lawful defense
of self, family, property, and the state and for lawful
hunting, recreation, ana other lawful purposes, shall
not beinfringed bv the state or bv a borough or citv
of the stace. -

Sec. 2(a) pf CSSIR®" 39(Judiciary) am;states legislative
intent: '"the legislature intends oniy that the amendment . e
- - (provide] that the right to keep and bear arms is an
individual rather than a collective right.” And the
"amendment, if adopted, should not be construed to preclude
the regulation of the manner iIn which arms may be borne,
carried, or used.”™ [It] "should not be used to reoeal or to
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render unconstitutional existing statutes ... or existing
municipal ordinances." Yo L de | -

l. What i1s the effect of an expression of legislative
eintent In a constitutional amendment?

I believe that the courts will give deference to legislative
intent. There is an existing history of them doing that.

In Alaska Public Employees Ass"n v. State, 525 P.2d 12, 17 -
18 and in Seward Marine Services, Inc. v. Anderson, 643 P.2d
493, the Alaska Supreme Court considered the exten-C-.to which
it would consider evidence of legislative intent apart from
that stated in the legislation itself. In each case, even
though 1t would seem that extraneous evidence is weaker than
legislative intent stated within the legislation itself, it
considered the offered evidence carefully.

A statement of legislative iIntent In the context of a
constitutional amendment would be entitled to equal weight
as compared to a statement of legislative intent in
legislation if everything were equal. Everything is not,

however, equal. n -

There 1is a unique mechanical problem in the case of a
constitutional amendment. |In the usual statement of
legislative-intent, the theory, and the fact is that those
who vote for the bill have the statement of the legislative
intent before them (if it is incorporated -into the bill) as
they vote or, In the case of the governor t-when it 1is
reviewed, before signature- or veto; \ *

There is a differende here. The voters of the state who-
actually approve or reject the amendment will /not-have the
statement of legislative intent before them.. As a matter of
law, it seems that they will have only section 1 of the *
resolution before them. sSee art. XIll, sec. 1 of the Alaska
Constitution: the "lieutenant governor shall prepare a
ballot title and proposition summarizing each proposed
amendment, and shall place them on the ballot .

In an attempt to address that problem, sec. 2(b) of CSSJR
39 (Judiciary) am directs the Legislative Affairs Agency, as
it prepares the "neutral summary"™ under AS 15.58.020, to
"consider™ the statement of legislative intent.” It 1is
presumably only through the neutral summary published in the
voter®s pamphlet that a voter may become .aware of sec. 2(a)

of the resolution.
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I am sacisfied that che Agency, when i1t considers CSSJR

39 (Judiciary) am, wi.IL prepare a neutral summary..-The law
requires ho less..""'Some-ot“the problems that the Agency may
Have i1n the preparation o' the.summary are suggested below.

The general rule is that the legislative intent will be
considered only after the substantive language has itself
been considered and then only if the court 1is unable to

—determine what the legislature intended from the substantive
language. The corollary of the rule is that the legislative
intent will not be considered if the substantive language is
clear or to the extent that the legislative intent contra-
dicts, in some fashion, the substantive language. *

It 1s these points that present the .problem for legislative
intent.

Sec. ?(a) states that the legislature iIntends that the
"right to keep and bear arms™ be ™"an individual right r-ather
"—than"a collective right." Consistently with that, the
amendment deletes the reference to the "well-regulated
militia being necessary to the security of a free state™.

The .very substantial problem is that, the language added” in
provides that the purpose of the right to bear arms-is "for-
lawful defense of self, fTamily, property, and the state".
[Emphasis added.) It seems clear that the focus of the
amendment is broadened; individual purposes for the right
are affirmed. But the amendment also states a collective
purpose: the '"defense of . . . the state”. To the extent
that the""legislative purpose'” seems i1nconsistent the sub-
stantive language of the amendment itse"lf, the court must
disregard the legislative purpose.

I assume that the legislative purpose of the amendment "not
[being] used to repeal or render unconstitutional existing
statutes . .. or existing municipal ordinances™ will be
effective. —_— -

Il. What i1s che likely effect of the language of che amend--.
raent on existing laws against concealed weapons, etc.?

The legislative purpose says Chat the amendment should have
ho effect on chose laws; predictions of actual effect in
this area are, however, somewhat difficult.

The smencmenc and 1ts analogs in the U.S. Constitution and
in uie constitutions of ocher states have a ior.g nrsrory: I
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think 1t i1s _fair to saylthat the amendment has®"a meaning and
an unders tan-ding mthat i1s larger then the language of-the
section itself; 1 see no reason to .suggest thatethe amend-
ment ~changes these understandings.

It has been said that the provision In the U.S. Constitution
goes back to 1689. The English Bill of Rights, enacted by
Parliament in 1689, granted the English the right "to have
Arms for their Defence, suitable to their Conditions, and
allowed by Law."™ See State v. Kessler, 289 Or. 359, 614
P.2d 94 (Oregon 1980). -

The Kessler case and State v. Delgado, 692 P.2d 610 (Oregon

1984) construed the Oregon version or art. I, sec. 19. It
provides '"The people have the right to bear arms for the
defence (sic) of themselves, and the State, . . [Art. 1,

sec. 27, Oregon Constitution.) It seems clear that the
language of the Oregon Constitution is 1identical iIn function
and almost 1identical in language to that contained iIn CSSJR
39(Jdudiciary) an. It should be reasonable, therefore, to
expect them to be construed similarly.

The Kessler case- involved a prosecution for the" possession
of a ".billy"”, an i1tem, the possession of which was prohibited

as a "'slugging weapon." - -

The Oregon court noted that i1n colonial timeand during the
Revolutionary War, weapons used by militiamen and by indi-
viduals in the defense of. their home or their person were
the same. The court noted that, the historical analysis, of
the provision indicated that - - - Ll

the drafter intended "arms"™ to include the hand-carried
weapons commonly used by individuals for personal
defense. The club i1s an effective, hand-carried weapon
which cannot logically be excluded from this term. We
hold that the defendantls...possession of a billy club iIn
his home is proTected by Article 1 ,"section 27, of the
Qregon Constitution. [614 P.2d at 100.)

The Delgado case involved possession of a switchblade. *

The appropriate iInquiry iIn.the case at bar iIs whether a
kind of wo ==sn. as modified by ics modern design and
function, e the sort commonly used by individuals
for person "ensc during either the revolutionary or
postrevry .. ¥, era, or In 1359 when Oregon®"s consti-
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tution. was adopted. In particular, It must be

determined whether _the drafters would/have iIntended the

word "arms™ " include the switch-blade knife as a
weaponecommonlv used by individuals._for self defense.
[692 P.2d at 612.]

The Oregon Supreme Court agreed that a law that sought to
prohibit possession of the "jackknife"™ ©r "mere
pocketknives"™ would violate the Oregon constitution.

The only difference i1s the presence of the spring-
operated mechanism that opens the knife. _.We are uncon-
vinced by the state"s argument that the switch-blade is
"so substantially different from its historical
antecedent™ (the jackknife) that i1t could not have been
within the contemplation of the constitutional
drafters. They must have been aware thac technological
changes were occurring In weaponry as in tools
generally. [692 P.2d at 614.]

Note that the provisions of Alaska law_now..._prohibit the
possession of a switchblade. See AS 11.61.200.

It 1s possible, that the .reference iIn. the amendment to art.”
I, sec™.*“19 to“"-lawful'’-uses may be adequate to authorize
regulation of an "unlawful"™ use, that is, to define what 1is
unlawful .

On the other hand, a constitutional provision granting the
legislature, the authority, to characterize a.use as unlawful

ejnay then authorize_a_ regulation_that_was unintended by the
~sponsors of the amendment-. [ |

I agree that such a result iIn this state is unlikely for
more practical reasons. But that result occurs because of
the understandings on the amendment, not really because of
the language itself.

I1I. Elimination of militia -concepts.

Your third question asks®™ whether it would be possible to -
eliminate the "well-regulated militia" concepts while per-
mitting reasonable regulation. The answer is a qualified
yes; | think 1t is clear that some context, for the regu-
lation must be offered. Consider the section with the”
"militia” eliminated:
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SECTION 19. RIGHT TO BEARARMS. The [A WELL-REGULATED
MILITIA 3EING--NECESSARY"TO THE; SECURITY OF A FRER SIATE,-.

e THEPTright .of the "people to keep and bear arms- shall <
-.not .be’infringed. . - - -

With, no context for the regulation, the statement becomes
absolutie "and no regulation would be possible. Accordingly,
I"Selieve that-sbme threshold basis for the regulation (such
as that in SJR 39) must be offered by the constitution.

If I may be of further assistance, please advise,.——-

RAB :mkr
m5/046
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SUBJECT: Eight: co bear arms
(Work Order No. H-SJ29)

TO: Representative M. Mike Miller
Chair. House Judiciary Committee

FROM: mRichard A. Bradley) ¢
Legislative Cous®.

Hayden Kader. has requescad a CS for SJR 39. It is enclosed
as requested.

The amendment is changed iIn the second house. I believe we
may have provided you with a concurrent resolution to ad- =
dress- the question?. o T " - &

The resolution continues the "legislative intent” language

In" sec. 2.- As my April 30 memorandum to your committee on
the Senate version of this resolution suggested, we do r.ct /
believe chat "legislative history"” 1is placed before the voc-/
ers ar.cetherefore -wi.il_.not be considered before ,them.

Thus-;* the language®of sec. 3 that directs tre. lieutenant
governor to place the-"legislative history'" before the vot-
ers may be ineffective. Article XXX, sec. 1 of the Alaska
Constitution tells the lieutenant governor what to place
before the voters; it provides, 1iIn pertinent part:

SECTION 1. AMENDMENTS. > * * The lieutenant gover-
nor shall prepare a ballot title and proposition sum-
emeritins each proposed amendment, and eshaij."place them
on the oiTTot tor cne r.e::c "general election. & *

Thus. as. you see; the amendment itself is net placed before
the voters buc.cr.iy "a ballot title and proposition sum-
maricir.z each orotosed amandmer.t'. If the lieutenant cover-



R

r I

P.ep. Mike Mi lier
RPgR 2
Mdv 9. 1936

elar.gyage, the -lieutenant governor--may pot .follow the
inscruetions added in sec. 3 cf the resolution. .- [ |

And 1 also believe that the amendment.to sec. 2(b) of the
resolution is also iIneffective in iIts instruction to the
Legislative Affairs Agency to "include' che statement of
legislative iIntent iIn the neutral summary.

Since the language in sec. 2 of the rasolution is not law
and has not (ana cannot) amend the iInstructions to the Agen-
cy, the Agency will continue to be bound by the requirements
or AS 15.55.020(6) (©).. Those provisions .now provider

Sec. 15.53.020. CONTENTS CF PAMPHLET. Each election
pamphlet shall contain

(®) for each ballot proposition submitted to the
voters by iInitiative or referendum petition or by
the legislature,

(© -a neutral summary of the preposition.. =
.oreDared by the Legislative Affairs Aeency:

* * *

elt =seems that®™ the. obligation g£ -the Agency- iIsyto.,prepare a
summary, (father than simply accept a .summary- not prepared iIn o
the Agency)". The Agency-i1s also obligated to. ensure that

the summary is neutral (not weight“edby any external-mconsid-
erations beyond the language of the actual proposed amend-
ment itself).

I believe, therefore, that the Agency may consider che leg-
islative history but cannot "include"™ as i1ts own the legis-
-lative history suggested in-sec. 2(a). - . M

IT 1 mav be of further assi*stan.eeul-ease advise. &

? -3:~1
Ovol/ r.t
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TO: Members of the Senate Judiciary Committee
Re: eSenate®Joint Resolution No. 39

The proposed amendment to Article I, Section 19 of the State
Constitution set forth 1iIn Senate Joint Resolution No. 39 could,
in 1ts original form, preclude the regulation of conduct which
has traditionally been considered to be criminal. OfF particular
concern is the clause beginning on line 15 which specifies
"...personal defense and for the defense of family, property...".
This provision could be read to invalidate all existing state and
municipal laws governing the use of firearms for self-defense and
the defense of property. Historically, the right tw'use firearms

to protect selffamily, and property has been curtailed. The
amendment in-its present form would cast doubt on the viability
of continued regulation of such iItems. . -

The amendment, 1iIn i1ts present form, would also have the Ilikely
affect of nullifying state and municipalities laws regulating.the
possession of firearms.. This 1Is because .of “the deletion®, of pro-.
Visions, referencing- a "well regulated militia." Historically,
the courts have interpreted that/phrase as creating not a per-,
sonalright to bear arms, but rather a right of the state to
maintain a militia. The deletion of that phrase would cast doubt
on the validity of all previous court decisions pertaining to the
interpretation of section 19, and a similar provision of the
Federal Constitution. With the deletion of that body of law, the
phrase 'shall not be iInfringed” would take on a whole new
meaning. Thus, the state and local governments could Ig.se the
ability to regulate.such activities as the carrying, of concealed
weapons and the obliteration of serial numbers on firearms.’

The provision could easily be amended so as to affirm the right
of the Individual to own and possess fTirearms, (as opposed to the
right of- the state to maintain a militia) without precluding the
Legislature®s ability to prescribe certain conduct with respect
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to the use and possession of deadly weapgr.s... First, 1 would or.o-
pose a change to line 15 ewhereby-, .the":_.term. epersonal™ Would le.
repLaced by "lawful' and /the phrase ™"and for “the defense" be"
replaced by the.phrase”of self'v _.In addition, Qline 17 should be
changed by adding language after the term 'city" which would read
"...except that the manner 1In which arms are possessed may be
su?ject to reasonable regulations designed to protect the public
safe

ty".

In addition, iIf the Ccmmittee®s intent is merely to establish a
personal right to the ownership and possession of firearms and
not to overturn existing laws governing "the use of fTirearms, then
such ’intent should be plainly set forth 1In a permanent report
that will serve iIn the future to guide the courts. Furthermore,
if tha additional language |1 have suggested 1i1s added to the
amendment, the Committee vreport should clarify the Committee®s
intent by specifying that the ability of otate and local govern-
ment to i1mpose reasonable regulations on the possession of
firearms would 1include Ilaws curtailing the possession of con-
cealed weapons or weapons that have altered identification marks,
but would not include the right of the state or local government
to enact an outright ban-on. the ownership or possession 0i arms.

Very, truly yours, 1

DEPARTMENT OF LAW. - ; e

Jerry Wertzbaugher -
eMunicipal Attorney

JWsgmt -
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June 27, 19.83

The Honorable Patrick M. Rodey

Senator
Alaska State Legislature

Pouch V
Juneau, AK 99811

Re: SJR-28
\ A. G. #366-444-83

Dear Senator Rodey:

The Department of Law has completed a preliminary anal-
ysis of Senate Joint Resolution 28 regarding the proposed amend-
ment to the Alaska Constitution pertaining to the right of a
person to keep and bear arms.

<

Ygu may wish to consider. |nsert|ng thé\word "lawful™
after the term "for" and before the word""defense" With this
insertion, the new constitutional clause would read as Tollows:

*

The right of a person to keep and bear arms for
lawful defense of self, home and property, or

- » for lawful hunting and recreationalmuse, cr for
e—tocher -lawful purposes shall not be. infringed® .=

I believe.it. would be wise to make explicit that“the
Constitution provides _fox—lawful .activities, which of course are
~es~tab1l.sh*ed-hy-T:he~legislature. In the absence of the term
"lawful™, 1 can envision a situation where persons attempt to use
the constitutional language as a defense to behavior which
ordinarily, would constitute a violation of the Alaska criminal
statutes. Also, 1'm not sure the explicit mention of lawful®
hunting, recreational use and other specific activities 1Is
necessary to iInsure that individuals have a guaranteed right to
keep and bear arms, however, 1 realize this language may be re-
assuring to certain groups within-ourlstate.

You may wish to review the language iIn other state
Constitutions which relates directly to the right to keep and
bear arms. Injnany instances this right_is explicitly_char-
acterized as .an .individual~right without,,mentioning-specifteally_
what constjlLtutes~appropriate use by an individual citizen. The
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constitutional clauses relating t. arms from the thirty-seven
states which.have such constitutional language are as follows-:’

~Alabama/ That every citizen has a right to bear arms
in defense ot himself and the state. ALA. CONST..art I, 826.

Alaska: A well-regulated militia being necessary- to
the security of a free state, the right of the people, to keep and
bear arms shall not be infringed. ALASKA CONST-, art. I, 8§ 19.

Jrizonay The right of the individual citizen to bear
arms in defense of himself or the State shall not be impaired,
but nothing iIn this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. ARIZ. CONST, art. 1l, 8§ 26.

Arkansas: The citizens-of this State shall have the
right to keep and bear arms for their common defense. ARK.

CONST, art. 11, § 5.

Colorado: The right of no person to keep and bear arms
in defense of his home, person and property, or in aid of the
civil power when thereto legally summoned, shall be called iIn
question; but nothing herein contained shall be construed to
justify the practice of carrying concealed weapons. COLO. CONST,

art. 11, 8 13. Vv T

-.Connecticut: Every citizen has a-right to bear arms 1in
defense of himself and the state. CONN. CONST, art. I, §8 15.

Florida: The right of.the people to keep and bear arras
in defense of themselves and of the lawful authority of the state
shall not be infringed, except that the manner of bearing arms
may be regulated by law. FLA. CONST.. airtv 1, 8.8. & .

Georgia: The right, of the-people to keep and bear "~
arms, shall noc.be infringed, but the General Assembly shall have
power to prescribe the manner In which arms may be borne.® GA.
CONST, art 1, 5 1.

Hawaii: A eUnregulated militia”being necessary to
the security of a free state, the right ot the people to keep and
bear arms shall not be infringed. HAWAII CONST, art 1, 8§ 15.

Idaho:* The people have the right to keep and bear
arms, which right.shall not be abridged; but this provision shall
not prevent the passage of laws to govern the carrying of weapons
concealed on the person nor prevent passage of legislation
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"providing minimum .sentences for crimes committed while 1In
possession of. a firearm, nor prevent the passage of legislation
providing penalties for.the possession of firearms.by a convicted
felon, nor prevent the passage of any legislation punishing the
use of a firearm. No law shall impose licensure, registration or
especial taxation.on the ownership or possession of firearms,”
except those .actually used in the commission of. a felony. [1DAHO

CONST, art, I- .8 11.

Illinois: Subject only to the police power, the right
of the individual citizen to keep and bear arms shall not be

infringed. ILL. CONST, art. 1, § 22.

—————— Indiana: The people shall have a right to bear arms,
for th€l defense of themselves and the State. IND. CONST, art |,
T U T L J - - ; L X J L J “e

Kansas: The people have the right to bear arms for
their defense and security; but standing armies, iIn time of
peace, are dangerous to liberty, and shall not be tolerated, and
the military shall be iIn strict subordination to the civil power.
KAN. CONST., Bill of Rights, § A.

Kentucky: All men are, by nature, free and equal, and
have certain inherent and i1nalienable rights, among which may be
reckoned: ...The right to bear arms in defense of themselves and
of thg State, subject to the power of the General Assembly to -
enact laws to prevent persons.from carrying concealed weapons. >

KY. .CONST.- §ei; " "

Louisiana: The right of each citizen to keep and bear
arms shall not be abridged, but this provision shall not prevent
the passage of ..laxs to prohibit the carrying of weapons concealed
on.-the-person,. "LA. CONST, art. 1, 8§ A" -

<Maine.:Every citizen, has the right to keep-arid bear
arms for the common defense; and this right shall never be *
questioned. ME. CONST, artl, § 16.

Massachusetts: The people have a right to keep and
bear arms for the common defence. And as, in times of peace,
armies are dangerous to liberty, they ought not to.be maintained
without the Consent of the legislature; and. the military power
shall alwaystbe held In an exact subordination to the civil
authority, and be"governed by i1t. MASS. CONST.” pt. 17, art. 17.

Michigan: Every person has a right to keep and bear
arins for the defense of himself and the state. MICH. CONST,

art 1, 86. ;



The Hon. Patrick .. Rodey June 27, 1983
Senator Page 4 - -
SJR-28

Mississippi: The right.of every citizen to keep and
bear arms in defense of his home, person, or property, or iIn aid
of the civil power where thereto legally summoned; shall not be
called question, but the legislature may regulate or forbid
carrying concealed weapons. MISS. CONST, art. 111, § 12.

Missouri: That the right-of every citizen to"keep and <
b.ear arms iIn defense of his home-, person and property, pp.-when-
lawfully summoned®in aid of the civil power, -shall not be:
questioned; but this shall not justify the wearing of concealed
weapons. MO. CONST, art 1, § 23.

Montana: The right of any person to keep or bear arms
in defense of his own home, person, and property, or in aid of
the civil power when thereto legally summoned, shall not be
called In question, but. nothing herein contained shall be held to
permit.the carrying of concealed weapons. MONT; CONST, art II, 8

12.

New Mexico: No law shall abridge the right of the
citizen to keep and bear arms for security and defense, for
lawful hunting and recreation use and for other lawful purposes,
but nothing herein shall be held to permit the carrying of
concealed weapons. N.M. CONST, art. 1l, 8 6.

North Carolina: A well regulated militia being,
necessary t. the security of a free State, the right-of the,
.people™ to keep and bear arms ..shall, not be iInfringed; and, .as
standing armies.in..time of peace are dangerous to liberty, they e
.shall not be maintained, and thd military shall be kept Under
strict subordination to, and governed by, the civil power.
Nothing herein shall justify the practice of carrying concealed
weapons, or prevent the General Assembly fron enacting penal
statutes against that practice.-. N, C. CONST, art. 1, 8-30.

.Ohio: -The people:have- the .right to bear arms .._for"their
defense and security; but-standing armies, in time of peace,, are
dangerous to liberty, and shall not be kept up; and the military
shall be In strict subordination to the civil power. OHIO CONST,

art 1, 8§ 4.

Oklahoma: The right of a citizen to keep and bear arms
in defense of his home, person, or property, or in aid of the
civil power, when thereunto legally -sumoned,, shall®never be
prohibited; but nothing herein contained shall prevent . the
Legislature from regulating the carrying of weapons. OKLA.- -~ =

CONST; art. 11, 8 26. N
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Oregon: The people shall have the right to bear arms
for the defense of themselves, and the" State, but the Military
shall be kept in -strict subordination to the civil power. OR.

CONST, art. 1, 8"27.

Pennsylvania: The right of the citizens to bear arms
in defence of themselves and the State shall not be questioned.-

PA.. CONST, art. 1, 8§ 22. - -

South Carolina: A well regulated militia being
necessary to the security of a free State, the right of the
people to keep and bear arms shall not be infringed. As, in
times of peace, armies are dangerous to liberty, they shall not
be maintained without the consent of the General Assembly. The
military.power of the State shall-always be held in subordination
to the civil authority and be governed by it. No soldier shall
in time of peace be quartered In any house without the consent of
the owner not iIn time of war but in the manner prescribed by law.

S.C. CONST, art 1, § 20.

South Dakota: The right of the citizens to bear arms
in defense of themselves and the state shall not be denied. S.D.

CONST, art. VI, § 24.

" Tennessee:mThat the citizens of this State have a
right .t keep and to bear arms for their common defense; butthe
Legislature shall have power, by law, to regulate the wearing of.
.arms with a“view-to prevent crime.. TENN.. CONST, art. .1, § 26.

Texas: Every citizen shall have the right to keep and
bear arms in the lawful defence of himself or the State; but the
Legislature shallhave power, by law, toregulate the wearing of

arms, ‘with a V|ewtoprevent crimee=TEX. CONST art. |, § 23
* - - TR ke XY . .**** P
" o ;." .Utahle The. people have"the right to bam' arms for their =

security and defense/but the Legislature may regulate the
exercise of this right by law. UTAH CONST, art. 1I,-8 6.

Vermont: That the people have a right to bear arms for
the defence of themselves and the State-and as standing armies in
time of peace are dangerous to liberty, they ought not to be kept
up;-and that the military should, b kept under strict
e_subordination to and governed- by the CIVI| power.; VT. CONST, ch.

1, art. 16. - - [ 3

Virginia: That a well regulated militia, composed of
che body of the people, trained to arms, 1is the proper, natural,”
and safe defense of a free state,, therefore, the right of the
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people to keep and bear arras shall-not be Infringed; that-”
.standing armies, in time of peace, should be avoided as dangerous
to liberty; and® that all cases the military should be under _.
strict subordination t., and governed by, the.civil power. VA.v-

CONST, art. I, 8.13. o= > = V. . /

Washington: The right of. the. individual .citizen to
bear arms iIn defense .of himself; .or the state,: shall_not be . ;*
impaired, but nothing-in this section shall be construed as
authorizing individuals or corporations to organize, maintain, or
employ an armed body of men. WASH. CONST, art. |1, 8§ 24.

Wyoming: The right of citizens to bear arras iIn defense
of themselves and of the state shall not be denied. WYO. CONST,

art 1, § 24.

In addition, thirteen states do not have express
constitutional provisions related to the right to keep and bear

arms.

I would be happy to discuss this matter with you 1in
more detail.

Norman C. “Gorsuch e
W Attorney General

NCG:ml

Distribution of -
identical letter: < The.Honorable. Ja.Ilmar M. Kerttu.la

The Honorable Rick Halford
Alaska State Senate

The Honorable Don Bennett
Alaska State Senate
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P.O. 30x V . ‘e ~
m"Jur.eau, Alaska 99311 * 7 ox __*,

Rei S.J.R. 39

Daar Senator Fischer:

You hava asked for tho Department of Law®"s comments
upon the current language of S.J.R. 39, a resolution proposing
an amendment to Articia 1, sac. 19 of the stata constitution,
relating to a citizen"s right to keep and bear arms. Aa |
undar3tand 11t, S.J.R. 39, as amended on .the Sonata floor
yesterday, provides that art’ 1, sec. =19 of tho .Alaska
«<onstitution .will be amandad to ):iadi. - m’

SECTION 19. RIGHT TO~ XZEP AND BEAR. ARMS®™. " Thh

[A WELL-REGULATED MILITIA BEING NECESSARY TO THE

SECURITY OF A FREE STATE, TICJ right of each

citizen of the state [TEE PEOPLE] to kaop and

-Sear aria =or lawruX edafsnan of-salf, family,-

. ¥eproperty”, sand* tne,"'stats .and ror Qlawful hunting,. -*"

rscraat-ton. d.nd other lawruieour-aones.-snail not

ba infringed by a stata or by a Vorough or city

of the stats-”

.Wa are concerned that tho = language presently
" contained in S.J.R 39 might allow latar constitutional
challongo to some exiating stata statutes. Prauwnt law, for
example, prohibits a convicted falon from possessing a
concaalable firaam, prohibits possession «of certain weapona
such aa bombs, hand grenades, silencers, and aawod-off shot
guns-, prohibits possession of "a firaarm whiia iIntoxicatad, or
tho discharge of a firoarm from, on, or across a highway, tha
carrying of a ccnceal-kd weapon, possession of a loadad firearm
cn licenced prcaisaa, ,or possession of a firsara’by a minor
without parantal consent. (See AS 11.51.200-«220.)



"for *example}, than the legislaturals -intent mto continua--"to
allow reasonable "regulation® by lav -should .bo made claary. Tha
possibility that the Hlanguage proposed iIn S.J.R. 3D could b)
interpreted as invalidating acna portions of Alaska*a preaont
ecriminal coda 1i1s a real one." . See, fTor exampla,. sbete v.
Kaailer, 614 ?.2d AOre. 1930), and State v. D.olgaco," 692
P.2c 610 (Cra. 1934). * o - .
> . . ., .. .

mn e Wa belravethat®™ any- possible eambiguity® could ba
*liminatsd by the addition, at the and of tha currant language,
of tha phraso "except thatthe manner of keeping and bearing

arms nay be regulated by lav.” Thin suggaated languago is
based upon similar previsions iIn the. constitutions of severs!
Other atatas, including Florida @rt. 1, aac. 8), Georgia (art.
I, sec. 1), and Utah (art. I, sec. 6) . Tha additioncf this
clause vculd make 1t clear that, although a citizen"a basic
right to keep and bear arms nay not bo iInfringed, rsaaor.sbia
and appropriate regulation of the manner iIn vhich arms are kapc

or bemi (i.e., possession byfelons, by minora, 1in a bar,
while i1Intoxicated, etc.) i1a not an infringement cn an
individual®s constitutional right.- Mr. Hupe Andrews, Alaeka

71ald._.Representative for tho National Rifla Association/-has
indicated that his organization vculd not .object to the
einclusion of this additional language iIn S.J.R. 39. I also
suggest that you consider retaining the language in the prsnonii
constitutional provision '"tha peopla,'™ rather than change it tc
maach citizen of tha stats.' State constitutional provisions
have traditionally recognized.tha ocfual rights of all residents
of the state, rsgardlssa.of the resident"s national origin..

A carsfully drafted amendment would minimize tha
possibility that, should tha proposed constitutional amendment
bw adopted®, *a criminal defendant would later be able to argue
that a'criminal weapons misconduct statute 1iIs unconstitutional
because 1t violates hi3 right to kaap and bear arms undar art.
I, sue. 19 of tha state constitution.

Attorr.ny General



STATE CONSTITUTIONAL GUARANTEES ON
THE RIGHT TO KEEP AND BEAR ARMS

Forty-one (41) states have constitutional guarantees on the
right to keep and bear arms. ~

Alabama: That every citizen has a right to bear arms In
defense of himself and the state. Article 1, Section 26/

Alaska: A well-regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. Article 1, Section 19.

Arizona: The right of the Individual citizen to bear arms
in defense of himself or the State shall not be Impaired, but
nothing in this section shall be construed as authorizing
individuals or corporations to organize, maintain, or employ an
armed body of men. Article 2, Section 26.

Arkansas: The citizens of this State shall have the right
to keep and bear arras for their common defense. Article 11,
Section 5.

Colorado: The right of no person to keep and bear arms Jn
defense of his home, person and property, or in aid of the civil
power when thereto legally summoned, shall be called in question;
but nothing herein contained shall be construed to Justify the
practice of carrying concealed weapons. Article 11, Section 13.

Connecticut: Every citizen has a right to bear arms.in
defense of himself and the state. Article 1, Section 15.

Flor Ida: The right of the people to keep and bear arms in
defense of themselves and of the lawful authority of the stata
shall not be infringed, except that the manner of bearing arms’e
may be regulated by law. Article I, Section 8.

Georgia: The right of the people to keep and bear arms,
shall not be infringed, but the General Assembly shall have the
power to prescribe the manner in which arras may be borne.
Article 1, Section I, para. VIII.

Hawall: A well regulated militia being necessary to the
security of a free state, the right of the people to keep and
bear arms shall not be infringed. "Article 1, Section 15.

Idaho: The people have the right to keep and bear arras,
which right shall not be abridged; but this provision shall not
prevent the passage of laws to govern the carrying of weapons
concealed on the person, nor prevent passage of legislation
providing minimum sentences for crimes committed while in

possession of a firearm, nor prevent passage of legislation
providing penalties for the possession of firearms by a convicted



felon, nor prevent the passage of legislation punishing the use
of a firearm. No law shall Impose licensure, registration or
special taxation on the ownership or possess lon'of firearms or
ammunition. Kor shall any lawpermit the confiscation of '
firearms, except those actually wused in the commission of a
felony. Article I, Section 11.

111 jnois: Subject only to the- police power,.the right of.--
the Individual citizento keep and bear arms shali not be
infringed. Article I, Section 22.

Indiana: Thu people shall have a right to bear arms, for
the defense of themselves and the State; Article 1, Section 32.

Kansas: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be tolerated, end the
military shall be in strict subordination to the civil power.
Kansas Bill of Rights, Section 4.

Kentucky: AIll men are, by nature, free and equal, and have
certain, inherent and inalienable rights, among which may be
reckoned: ee« 7. The right to bear arms in defense of themselves
and of the state, subject to the power of the general assembly to
enact laws to prevent persons from carrying concealed weapons.
Kentucky Bill of Rights, Section I, para. 7.

Louisiana: The right of each citizen to keep and bear arras
shall not be abridged, but this.provision shall-not prevent the
passage of laws to prohibit the carrying of weapons cohcealedon
the person. Article 1, Section 11.

Maine: Every citizen has a right to keep and bear arms for
the common defense; and this right shall never be questioned.

Article I, Section 16.. . ol
. » . % I . @

Massachusetts: : The people ‘have a right to keep and bear
arms for the common defense. And-as, In times of peace,, armies
are dangerous to liberty, they ought not to be maintained without
the consent of the legislature; and the military power shall
always be held in an exact subordination to the civil authority,
and be governed by It. Massachusetts Declaration of Rights, Part
1, Article XVII.

Michigan: -Every person has a right to keep and bear arras
for the'defensa Of himself and the state. Article |, Section fl.

Mississippi: The right of every cititen to keep and bear
arms in defense of his home, person, or property, or in aid of .
the civil power where thereto legally summoned, shall not be
called In question, but the legislature may regulate or forbid
carrying concealed weapons. Article 3, Section 12.

Missourii That the right of every citizen to keep and bear



arms In defense of his home, person and property, or when
lawfully summoned in aid of the civil power, shallnot be
guestioned; but this shall not Justify the wearing of concea'led

weapons. Article 1, Section 23.

Montana: The right of any person to keep or bear arms In
defense of his own home, person, and property, or in aid of the ’
civil power when thereto legally summoned, shall not be called in
guestion, but nothing herein contained shall be held to permit
the carrying of concealed weapons. Article 11, Section 12.

Nevada; Every citizen has the right to keep and bear arms
for security and defense, for lawful hunting and recreational use
and for other lawful purposes. Art. 1, Section II, para. 1.

New Hampshire: AIll persons have the right to keep and bear
arms in defense of themselves, their families, their property,

and the state. Part First, Art. 2-a.

New Mexico: No law shall abridge the right of the citizen
to keep and bear arms for security and defense, for lawful
hunting and recreational use and for other lawful purposes, but
nothing herein shall be held to permit the carrying of concealed
weapons. No municipality or county shall regulate, In any way,
an incident of the right to keep and bear arms. Article 11,

Section 6.

North Caro lina: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed; and, as standing armies in time
of peace are dangerous to liberty, they shall not be maintained,
and the military shall be kept under strict subordination to, and
governed by, the civil power. Nothing herein shall justify the
practice of carrying concealed weapons, or prevent the General
Assembly from enacting penal statutes against that practice.

Article 1, Section 30.

North Dakota: AIll Individuals are by nature equally free
and independent and have certain inalienable rights, among which
are ... to keep and bear arms for the defense of their person,

family, property, and the state, and for lawful hunting,
recreatnal, and other lawful purposes, which shall not be
infringed. Article I, Section 1.

Ohio: The people have the right to bear arms for their
defense and security; but standing armies, in time of peace, are
dangerous to liberty, and shall not be kept up; and the military
shall be in strict subordination to the civil power. Article I,

Section 4.

Oklahoma: The right of a citizen to keep and bear arms in
defense of his home, person, or property, or in aid of the civil

power, when thereunto legally summoned, shall never be
prohibited; but. nothing nerein contained shall prevent the



Legislature from regulating the carrying of weapons. Article 2,

Section 26. _ 8. 1
Oregon: The people shall have the right to bear arms for

the defence of themselves, and the State, but the Military shall,

be kept in strict subordination tQ the civil power. Article 1*

Section 27ee ,

«Pennsylvania: The right of the citizens to bear arms In
defence of themselves and the State shall not Lj questioned;

Article 1, Section 21.

Rhode Island; The right of the people to keep and bear arms
shall not be infringed. Article I, Section 22.

South Carollna: A well regulated militia being necessary to
the security of a free State, the right of the people to keep and
bear arms shall not be infringed. As, in times of peace, armies
are dangerous to liberty, they shall not be maintained without
the consent of the General Assembly. The military power of the
State shall always be held In subordination to the civil

authority and be governed by It. No soldier shall in time of
peace be quartered in any house without the consent of the owner
nor in time of war but in the manner prescribed by law. Article

I, Section 20.

South Dakota: The right of the citizens to.bear arms in..
defense of themselves and the state shall not be' denied. ¢ Article

VI, Section 24. -«

Tennessee? That the citizens of this State have a right to
keep and to bear arms for their common defense; but the
Legislature shall have power, by law, to regulate the wearing of ;
arms with a view to prevent crime. Article 1, Section 28.'.

. . Texas: .Every citizen, shall have the right to keep and bear
arms in the lawful defence of himself or the State; but the-
Legislature shall have power, by law, to regulata the wearing of
arms, with a view to prevent crime. Article I, Section 23.

Utah: The individual right of the people to keep and bear
arms for security and defense of self, family, others, property,
or the State, as well as for the other lawful purposes shall not
be Infringed; but. nothing herein shall prevent the legislature’
from defining the. lawful use of arms. Article !, Section 6.

Vermont: That the people have a right to bear arms for the
defence of themselves and the State -- and as standing armies in
time of peace are dangerous to liberty, they ought not to be kept
up; and tnat the military should be kept under strict
subordination to and governed by the civil power. Chapter I,

Article'l16.

Virginia: That a well regulated.nil 11tie, composed of- the



body of the people, trained to arms, is the proper, natural, and
safe defense of a free state, therefore, the right of the people
to keep and bear arms shall not be infringed; that standing -
armies, in time of peace, should be avoided as dangerous to
liberty; and that in all cases the military should be under
strict subordination to, and governed; by, the civil power.-

Article 1, Section 13.

Washington: The right of the Individual citizen to bear
arms in defense of himself, or the state, shall not be impaired,
but nothing in this section shall be construed as authorizing
individuals or corporations to organize, itialntain, or employ an
armed body of men. Article |1, Section 24.

West Virginia: A person has the right to keep and bear arms
for the defense of self, family, home, and state, and for lawful
hunting and recreational use. Article lily Section 22.

Wyoming: The right of citizens to bear arms in defense of
themselves and of the state shall not be denied. Article 1,

Section 24.
STATES WITHOUT CONSTITUTIONAL PROVISIONS:

Nine (9) states do not have a constitutional provision on
arms: California, Delaware, lowa, Maryland, Minnesota, Nebraska,

New Jersey,.New York, and Wisconsin.
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The Honorable Vic Fischer - o
Alaska State Legislature . mm~ation \
P,0. Box V > e e _F .

Juneau, Alaska 99811
Rei S.J.R. 39

Dear Senator Fiacher:

You have asked for the Department of Law"s comments
upon the current language of S.J.R, 39, a resolution proposing
an Amendment to Article 1, sec. 19 of the st&ta constitution,
relating to a citizen®s right to keep and bear arms. As |1
understand i1t, S.J.R. 39, as amended on .the Senate TfTloor
yesterday, provides that art. 1, sec. *19 of the Alaska
Constitution will be amended to read«

SECTION 19. . RIGHT TO KEEP AND BEAR ARMS. The~” /
|A WELL-REGULATED MILITIA BEIHd NECESSARY TO -
SECURITY OF A FREE STATE, THE) right of each
cititen of the atate fTHE PEOPLEJ to kaap and
bear arms for lawful defense of self, fanmily,
property/ and the state and For lawful hunting,.
recreation;: ad other lawful purposes, ,shall notlms
= be mfrmged by s .state or by a borough or city

of the state,

We are concerned* that the * language presently
contained In S.J.R 39 might allow later constitutional
challenge to some existing state statutes. Present law, for
ex<..gpla, prohibits a convictad felon from possessing a
concealable firearm, prohibits .possession of oertain weapons
such as bombs, hand grenades, silencers, and sawed-off shot
guns, prohibits possession OF a firearm while iIntoxicated, or
the discharge of a firearm from, on, or across a highway, the
carrying of a concealed weapon, posseaaion of a loaded firearm
on licensed premises, or possession of a flrearm by a minor,
without parental consent. (See AS 11.61. 200 220 )

£ e * £
These statutes®”  serve™ an |mportant publlc safety
function by carefully regulating the possession of especially
dangerous weapons or weapons-carried iIn.an especially dangerous .
manner or placb. ITf the legislature does- nOt Intend to render

% *



The Honorable. Vic Fischer -March 26, 1986
Fagif.r2-

for example), "then the’ legislature!* eintent .to .coifcinu™ar. to
allow reasonable regulation by \.I*w eishoUld ..le ;inak:dinar* The
possibility that thp language proposed in S.J.R. 38 oi?2uld bf
Interprated as invalidating *soma portions .of Alaska®s present
.cripinal code la a“real oe.* S*%*,. for example,. fiicate, v*
.Kessler, 614 P.2d 94 (Ore.” 1980). and State® v. Delgado. ..62
KTETFflo (Ore. 1984). - e — 3 A\
. « 4 . ) i * * o e

We believe that* any- possible* ambiguity®™ cbuld. bo
eliminated by the addition,"at the end of the current language,
of the phrase "except that _the manner of koeping and .bearing
arms may be regulated by Hlaw.” This suggested language 1is
based upon similar provisions in the constitutiona of several
Other states, iIncluding Florida (art. 1, sea. 8), Georgia (art.
X, sec. 1), and Utah (art. X, seo. 6). The addition of this
clause would make i1t clear that, although a citizen*a basic
right to keep and bear arma may not ba infringed, reasonable
and appropriate regulation of the manner iIn which arms are kept
or borne (i.e., possession by felons, by minors, 1In a bar,
while iIntoxicated, etc.) IS not an infringement ON an
individual®"s constitutional right. Mr. Rupe Andrews, Alaska
Tfield Representative for the National Rifle Association, has
indicated- -tthat his organization would not object to <the
inclusion of this additional language iIn S.J,R. 39.. .1 also
suggest that you consider retaining the language iIn the present
constitutional provision “the people,* rather than ohange i1t to
"each citizen of the state.” State constitutional provisions
have traditionally recognised the equal rights of all residents
Of the state, regardless of.the resident"s national origin.

A carefully drafted® amendment would minimise the
possibility that, should the proposed constitutional amendment
be adopted*,—~a criminal defendant would later be able to argua
that a criminal weapons misconduct statute iIs unconstitutional
because it violates his right to keep end bear arms under art.
X, sec. 19 of tho state constitution.

Harold M. Brown
Attorney General



COMMENTARY ON PROPOSED AMENDMENT TO ALASKA

RIGHT TO BEAR ARMS GUARANTEE ~ .=’ / ;¢

Article, I, Section-19 of the Constitution of Alaska would be
amended to read as follows:

The right of each citizen of the state to keep and bear arms
for personal defense and for the defense of family, property,
and the state and for lawful hunting, recreation, and other

lawful purposes shall not be infringed by the state or by a

borough or city of the state.

This proposal guarantees a broad individual'right and *
explicitly protects the traditional rights that gun owners in
Alaska always assumed were guaranteed. The Alaska proposal is a
blending of the New Mexico, Nevada, New Hampshire, North Dakota,
Colorado, Mississippi, Missouri, Montana, Oklahoma, and Utah

guarantees.

I
TO WHOM THE RIGHT DELONGS

f » e L] y N N

This g'ua.rantee’wou Id be long.,'to .the'.ci t.izen of thestate.

Citizenship includes the full enjoyment of all rights and

privileges. The full enjoyment of all rights and privileges is
obviously not enjoyed by certain groups, including the following:
convicted felons, lunatics, and illegal aliens. This principle

.of. law is so well established that-commentators only mention it
briefly in passing. See Dowlut & Knoop, State Constitutions and
tnc Right to Keep and Dear Arms, 7 Okl. City Univ. L.Rev. 177,
191 (1982). See also State v. Kessler, 289 Or. 359, Gl14 P.2d 94,

99 (1980°".



WHAT CONSTITUTES ARMS . = -
Constitutionally protected arms are those arms- that are °
commonly' kept by the people. .The people of Alaska c'oinmonly *keep
arid bear rifles,” hotguns,- pistols, revolvers, ‘edged weapons, |
hatchets, and clubs. They do not possess weapons that are
exclusively wused by the military or weapons of mass
destruction. Therefore, bombs, poison gas, or cannons do not

come under the umbrella of-the constitutional guarantee.

1.
THE RIGHT TO KEEP AND BEAR ARMS

Arms may be kept or borne for defensive, recreational, and
other traditional Jlawful purposes. Alaska's frontier tradition
is to carry arms openly. See Nunn v. State. 1 Ga. (1 Kel.). 243
(.1846 ); State v.' Kerner, 181 N.C-574, 107 S.E." 222 (1921);
Glasscock v. City of Chattanooga, 157 Tenn. 518, 11 S.W.2d 678
.(1928); City of Las Ve?as v. Moberg; 435 P.2d 737 (N.M. App. o
'1971);'.Ci ty 'of. Lakewood v. Pillow, 180! Colo. 20, 501 P.2d 744 '
(1972). The concealed carrying,of arms may be prohibited in a
public place. The state may require the obtaining of a license
to carry an arm concealed. However, a concealed carrying license
statute would have .to be equi.tably administered. Sec Selmbcrt v.
DcDard:;, 73 Ind. Dec. 510, 398 N.E.2d 1339 (Ind. App. 1980).

The constitutional purpose for bearing arms would not be
frustrated by a prohibition on carrying armis while drunk, to u '

polling place, court, public assembly, or -in a manner calculated

to inspire terror.. The keeping- or bcuring of arms 'in the home or



place of business may be either open or concealed," keeping .the
castle doctrine inmind and the purpose of protecting a place of

N e’ Te

business.

THE RIGHT SHALL NOT BE INFRINGED BY THE
STATE OR ANY SUBDIVISION THEREOF

Neither the State nor any subdivision of the state could
prevent the people from keeping or bearing constitutionally
protected arms within the perimeters of the constitutional
guarantee. Laws forbidding the sale of arms or ammunition, or
preventing the repair, bearing, or keeping of constitutionally
protected arms, laws requiring a license to possess or acquire
arms, or the payment of special taxes, or requiring registration

.. would be. an infringement on- the right .to keep and bear arms. The'
. o Do e 1, .

'e* o 00 * /
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guarantee \./\'/'ould.also prov ide for un i formi ty-.ihroughout the.
state.'" This would be a form of preemption. Units of local
government could only enact legislation which was absolutely
necessary and. uniqU.ely.”rteces.sary for 'a -unit of. local- AVAR
government. e<Therefore, a city or village could regulate the'

discharge of firearms within its boundaries without infringing

the right to keep and bear arms.

\Vi .

CONCLUSION « .m e

The proposal guarantees the. fundamental right of a citizen

to keep and bear arms for traditional purposes. This right may
not be infringed. The misuse of arms -falls outside, the

" *% * *o . * % gy *  *

boundaries of..the .constitutional eguarantee. The™.types of B



misconduct that the legislature may forbid and punish are well-

known and sel f-.ev.rdent; examples include using,arms to rob',.’

harass, int.fmidate,." or recklessly endanger someone, .shootirig 'in
an unsafe p.lace .or manner, and poach.ing. '.Therefore, this'.' .
proposal will not hinder the legislature in performing its duty

to punish the misuse of arms.
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Group eyes
gun control
for Alaska

-. There may be a need for
a cool-down period in the
purchase of guns in Alaska,
iiul incmliers of the slate's
Criminal Justice Operations
Group are afraid that the
National Rifle Association
and grassroots sentiment
against gun control in Alas-
ka make such legislation un-
likely

The members of the group
held Iheir monthly meeting
lasi week at Kenai City Hall.

Clipped to their agendas
for the meeting was a news-
paper report of the An-
chorage shikitin)', case in
which William O'Shea, who
was under a court domestic
order to leave Renee Vega
alone, stands accustd of kill-
ing her with a handgun he
bought a short while before
the shooting occurred at a
local store.

Many people sge this as a
case where a "cooling-off
period” might have helped,
said Larry Weeks, head of
the Department of Law's
Criminal Division But, he

said, "that’s * big step In this
state to sort of take a posi-
tion on something like this."

Some states have laws that
require gun buyers to wait a
few days alter purchase to
pick up the weapon.

Art English, commis-
sioner of the Department of
Safety, aaid that "the NRA
hat already put me nn
notice" regarding gun legis-
lation. He said the NRA's
national lobby will probably
aim for legislation in the
next Alaska Legislature to
seek banning restrictions on
firearms

English said lie agreed
with Weeks that a cool-down
period might have helped in
a case like the Vega Kkilling,
but "it's going to be darn
tough" to achieve. He added
later that he was also un-

convinced that it would
work.
Myrs Munson, commis-

sioner of Health and Social
Services, suggested that it
might be possible to deal

with NRA preatures In the
context of a "horror story"
like the Vega case. She said
the state should consider in-
troducing legislation so that
it would be on the pro end of
a resulting public debate,
rather than let the NRA ini-
tiate proposals and place the
state in the negative position
ofattacking the bills.

Dana Fabc. bead of lhc
I’'ublic Defender Agency,
said legislation might
achieve twn protections
postponing the effects of
immediate anger and allow-
ing lime for a routine check
of nn individual's record Ix’
fore giving that person
possession ofa gun

Weeks sccined lo agree,
saying that the best defense
might be a good offense.
"They can tell me I'm wrong
all day, but they're not going
lo convince me." he said. "I
can get shot at by those pco-
pleallday."”

He added that O'Shea had
a record of two felony con-

victions and "at least half a
docen misdemeanors" when
he bought the gun.

However, Weeks went on
to suggest that the group
consider nothing more than
exploration of the Idea at this
Ume. "Before we take a
position for the administra-
tion, we better make sure 'he
administration la involved in
ail Ihls/*hesaid.

John Havelock, an ex-

attorney general who is the
group's coordinator, and
English expressed strong
reservations about any such
legislation having a chance
of becoming law in Alaska.
English said that the opposi-
tion, including the NRA,
makes politicians afraid of
gun control.
, Attorney General Grace/
Berg Schalble was more op-
{timistic, sayirg, "There is
tan Increasing body of people
lwbu are concerned about the
Saturday night specials
(small handguns)."

Fabe said, "You need
‘Mothers Against Saturday
Night Specials'," or some
such strong grassroots sup-
port.

Duane Udland, outgoing
Soldotna chief of police,
agreed about the strength of
lhc opposition. "1 think the
NRA la going lo flood this

atate... They've got a lot of
argument* about these
things with a lot of common
sense about why theae things
don'twork,"he aaid.

The group took no action
on the matter. English said,
"The stands we lake, we
want lo make dam sure we
want to take."

The Criminal Justice
Operations Group Is more of
on administration inter-
communications- and
brainstorming group than an
action group, but Havelock,
after the meeting, said its
discussions often lead to
consensus or action later on.

The group did go on record
last year, he said, in unani-
mous opposition to an NRA
proposal for a constitutional
amendment against gun
control.

Taking a Last look back at
the O'Shea case as Monday's
group meeting ended. Mun-
son said that .he nature of
the case men.it that "some-
body's got to be blamed.”
Bui she said the NRA would
make certain the public
debate is not framed around
the idea that there is a iecd
for a cooling-off period in
gunsales.

No representatives of the
NflAspokeal the meeting.





