


C. cR. J2zujlLt do. One.

MECHANICAL CONTRACTORS - CUSTOM SHEET METAL

1500 POST ROAD. ANCHORAGE. ALASKA 99501 -907-276-3624

April 5, 1990

Representative Max Gruenberg
Co-Chairman House Judiciary Committee
Pouch "V*
Juneau, AK 99811
Reference: BIR-H4
Dear Rep. Gruenbery:
You are to hold hearings on subject Bill April 6th as | understand.

Setting a limit on the terms a Representative can serve is bad legis-
lation. It limits the freedom of the pegple. They now have and should
continue to have the privilege and dbligation of ranoving or retaining
their Representatives. Govermment should not internvere.

Far more insidious is the Constitutional Convention Call now In your
Cormmittee and the prior Call passed seme years ago; HIR-17, 1 think.

Despite what proponents say there is no way that such a convertion
could be limited to one subject.

The all but inevitable result of a Consititutional Convention would
be an abolition of the manvelous checks & balances of our present Consti-
tution and the mplementation of seme kind of a parliarentary system such
as these of England or France.

Please use all of the great weight of your position to oppose HR-H4
and rescind HIJR-17(?), our current Call for a Constitutional Convention.

Thank you for your consideration.

CRL:de



PUBLIC OPIHIOU MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: VIRGINIA BOWEN NAME: LAWRENCE ANO FLORA PUNCHES

TITLE: TITLE:
ADDRESS: 3200 WHISPERING WOOD DRIVE ADDRESS: P 0 BOX 521313
CITY: WASILLA ZIP: 99607 CITY: BIG LAKE ZIP: 99652

PHONE: 092-7326
BILL NO: HJR 59
SUBJECT: AMEND U.S. CONST. ART I/TERMS OF MEMBERS
MESSAGE: 1 WANT TO OPPOSE HJR59 AND RESCIND HJR 17. WE DO NOT BELIEVE IN A
SINGLE ISSUE TO BE VOTEO ON UNLESS NEEDED. OON®"T TAKE OUR WHOLE, GREAT

PHONE: 376-0520
BILL NO: HJR 59
SUBJECT: AMEND U.S. CONST. ART I/TERMS OF MEMBERS
MESSAGE: 1 DO NOT BELIEVE THE CONSTITUTIONAL CONVENTION SHOULD BE HELD TO A
SINGLE ISSUE. THE CONSTITUTION CAN BE AMENDED IF NEEDED BUT DON®"T MAKE OUR

GREAT CONSTITUTION SO VULNERABLE. THIS REFERS ALSO HJR17. /MAB CONSTITUTION AWAY FROM US. IT WAS WRITTEN AT A C-REAT COST. /MAB

POMIO: 03165936 POMIO: 03171533

DATE: 09/05/90 DATE: 09/05/90

TIME: 16:59:36 TIME: 17:15:33

LIONAME: ANCHORAGE LI10 LIONAME: ANCHORAGE LI0O

REPRESENTATIVES REPRESENTATIVES SENATORS REPRESENTATIVES REPRESENTATIVES SENATORS
BARNES BOUCHER ADAMS BARNES BOUCHER ADAMS
BOYER BROWN BINKLEY BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL COLLINS COTTEN COGHILL
DAV IDSON DAVIS, C. DUNCAN DAV IDSON DAVIS, C. DUNCAN
DAVIS, M. DONLEY ELIASON DAVIS, (L DONLEY ELIASON
ELLIS FINKELSTEIN FAHRENKAMP ELLIS FINKELSTEIN FAHRENKAMP
FOSTER FURNACE FAIKS FOSTER FURNACE FAIKS
GRUENBERG GRUSSENOORF FISCHER GRUENBERG GRUSSENOORF FISCHER
HANLEY HOFFMAN FRANK HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORD HUDSON JACKO HALFORD
KOPONEN KUDINA JONES KOPONEN KUBINA JONES
LARSON LEMAN KELLY LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA MACLEAN MARTIN KERTTULA
MENARD MILLER PEARCE MENARO MILLER PEARCE
NAVARRE PETTYJOHN POURCHOT NAVARRE PETTYJOHN POURCHOT
PHILLIPS RIEGER RODEY PHILLIPS RIEGER RODEY
SHARP SHULTZ STURGULEWSKI SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANS5KI SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING ULMER WALLIS UEHLING
ZAWACKI ZHAROFF ZAWACKI1 ZHAROFF



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: KAREN SCHWANKE NAME: LYNN WHEELER

TITLE: TITLE:
ADDRESS: 9633 ETOLIN CIRCLE ADDRESS: 2649 PORTER PLACE
CITY: EAGLE RIVER, AK ZIP: 99577 CITY: ANCHORAGE AK ZIP: 99500

PHONE: 272-2730
BILL NO: HJR 54
SUBJECT: CONSTITUTIONAL CONVENTION
MESSAGE: 1 AM OPPOSED TO THE PASSAGE OF HJR 54 ANO ALSO WANT TO URGE YOU TO
RESCINC HJR 17 WHICH WAS PASSED IN 1901. USE THE AMENDMENT PROCESS INSTEAD.

PHONE: 694-0476
BILL NO: HB 502
SUBJECT: BLACK BEAR BAITING
MESSAGE: | DO NOT SUPPORT HB 502. IT"S A PLOY BY AN ANTI-HUNTING GROUP, ALASKA

REFORM, TO CLOSE DOWN ONE MORE AVENUE OF HUNTING. LET"S BASE THIS DECISION ON
BIOLOGICAL FACTS AND NOT FEARS OR EMOTIONS. THE ALASKAN GAME BOARD SAW THROUGH
THIS ANO LISTENED TO THE ALASKA DEPT OF FISH AND GAME AND VOTED TO KEEP BLACK

BEAR BAITING OPEN STATEWIDE.

03155320 POMID: 03155324
04/05/90 DATE: 04/05/90
15:53:20 TIME: 15:53:24
ANCHORAGE LI0O LIONAME: ANCHORAGE LIO
REPRESENTATIVES REPRESENTATIVES COPIES: REPRESENTATIVES PEPPESENTATIVES SENATORS
BARNES BOUCHER BARNES BOUCHER ADAMS
BOYER BROWN BOYER BROWN BINKLEY
COLLINS COTTEN COLLINS COTTEN COGHILL
DAVIDSON DAVIS, C. DAVIDSON DAVIS, C. DUNCAN
DAVIS, M. DONLEY DAVIS, M. DONLEY ELIASON
ELLIS FINKELSTEIN ELLIS FINKELSTEIN FAHRENKAMP
FOSTER FURNACE FOSTER FURNACE FAIKS
GRUENBERG GRUSSENOORF GRUENBERG GRUSSENDORF FISCHER
HANLEY HOFFMAN HANLEY HOFFMAN FRANK
HUDSON JACKO HUDSON JACKO HALFORD
KOPONEN KUBINA KOPONEN KUBINA JONES
LARSON LEMAN LARSON LEMAN KELLY
MACLEAN MARTIN MACLEAN MARTIN KERTTULA
MENARD MILLER MENARD MILLER PEARCE
NAVARRE PETTYJOHN NAVARRE PETTYJOHN POURCHOT
PHILLIPS RIEGER PHILLIPS RIEGER RODEY
SHARP SHULTZ SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS ULMER WALLIS UEHLING
ZAWACKI ZHAROFF

ZAWACKI



«
PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: ROBERT SCHWANTE NAME: KEVIN THOMAS

TITLE: TITLE:
ADDRESS: 9633 ETOLIN CIRCLE ADDRESS: FO BOX 90906
CITY: EAGLE RIVER ZIP: 99577 CITY: ANCHORAGE, AK ZIP: 99509
PHONE: 696-0*76 PHONE: 337-2622
BILL NO: HJR 54

BILL NO: HB 502

SUBJECT: PROHIBITING BEAR BAITING
MESSAGE: 1 DO NOT BLACK BEAR BAIT BUT I STILL STRONGLY OPPOSE HB 502 BECAUSE

TS SUBMITTED BY AN ANTI-HUNTING GROUP "ALASKA REFORM™. THERE 1S NO BIOLOGICAL
DATA TO SUPPORT A STATEWIOE CLOSURE, NO OVER HARVEST, AND NO SAFETY PROBLEMS.
ADF2G AND THE ALASKAN GAME BOARD VOTED NOT TO CLOSE BEAR BAITING STATEWIDE.

SUBJECT: CONSTITUTIONAL CONVENTION

MESSAGE: 1 AM OPPOSED TO ANY MEASURE TO TAMPER WITH OUR FINE UNITED STATES
CONSTITUTION. THE ORIGINAL DOCUMENT IS AM EFFECTIVE AND SUFFICIENT MEANS OF
LIMITING THE POWERS OF GOVERNMENT AND INSURING THE FREEDOM WHICH HAS MADE
THIS COUNTRY SO GREAT. PLEASE OPPOSE HJR 54 ANO RESCIND HJR 17.

/BN

POMID: 03150736 FOMID: 03145730

DATE: 04/05/90 DATE: 04705790

TIME: 15:07:36 TIME: 14:57:30

LIONAME: ANCHORAGE LIO LIONAME: ANCHORAGE LIO
REPRESENTATIVES REPRESENTATIVES COPIES: REPRESENTATIVES REPRESENTATIVES SENATORS
BARNES. BOUCHER BARNES BOUCHER ADAMS
BOYER BROWN BOYER BROWN BINKLEY
COLLINS COTTEN COLLINS COTTEN COGHILL
DAVIDSON OAVIS, C. DAVIDSON DAVIS, C. DUNCAN
DAVIS, M. DONLEY OAVIS, M. DONLEY ELIASON
ELLIS FIMKELSTEIN ELLIS FINKELSTEIN FAHRENKAMP
FOSTER FURNACE FOSTER FURNACE FAIKS
GRUEN3ERG SRUSSENDORF GRUENBERG GRUSSENDORF FISCHER
HANLEY HOFFMAN HANLEY HOFFMAN FRANK
HUDSON JACKO HUDSON JACKO HALFORD
KOPONEN KUBINA KOPONEN KUBINA JONES
LARSON LEMAN LARSON LEMAN KELLY
MACLEAN MARTIN MACLEAN MARTIN KERTTULA
MENARD MILLER MENARD MILLER PEARCE
NAVARRE PETTYJOHN NAVARRE FETTYJOHN POURCHOT
PHILLIPS RIEGER PHILLIPS RIEGER RODEY
SHARP SHULTZ SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SWACKHAMMER TAYLOR SZYMANSKI
ULMEF! WALLIS ULMER WALLIS UEHLING
ZAWACKI1 ZHAROFF

ZAWACKI



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: HAVER A CARHEN ROTH

NAME: KEN RIVARD
TITLE:

TITLE:
ADDRESS: PO BOX 871842 ADDRESS: 3614 BISQUIER OR.
CITY: WASILLA ZIP: 99687 CITY: ANC Z1P: 99500
PHONE: 376-2140 PHONE: 333-5307
BILL NO: HJR 90 BILL NO:
SUBJECT: CONSTITUTIONAL AMENDMENT: SUBSISTENCE SUBJECT: SANDRA HENRICKS
MESSAGE: MY WIFE AND 1 ARE STRONGLY OPPOSED TO AMENDING STATE CONSTITUTION. MESSAGE: 1 AM OPPOSED TO THE NOMINATION OF SANDRA HENRICKS TO THE HUMAN RIGHTS
WE FEEL ANILCA SHOULD BE CHANGED SO ALL ALASKANS HAVE EQUAL RIGHTS. WE FEEL COMMISSION.
THIS IS AN ELECTION YEAR ISSUE. WE WOULD APPRECIATE YOUR THOUGHTS ON THIS
ISSUE.

POMID: 03141129
DATE: 04705790
TIME: 14:11:29

LIONAME: ANCHORAGE LI0O

POMID: 14134813
DATE: 04/05/90
TIME: 13:48:13

LIONAME: MAT-SU LIO

COPIES: REPRESENTATIVES SENATORS REPRESENTATIVES PEFRESENTATIVES SENATORS

SHULTZ SZYMANSKI BARNES BOUCHER ADAMS
BOUCHER KERTTULA BOYER BROWN BINKLEY
DAVIS, M. RODEY COLLINS COTTEN COGHILL
GRUENBERG FAIKS DAVIDSON DAVIS, C. DUNCAN
ELLIS HALFORD DAVIS, M. DONLEY ELITASON
DAVIDSON PEARCE ELLIS FINKELSTEIN FAHRENKAMP
MILLER FOSTER FURNACE FAIKS
MARTIN GRUENBERG GRUSSENOORF FISCHER
LARSON HANLEY HOFFMAN FRANK
MENARD HUDSON JACKO HALFORD
KOPONEN KUBINA JONES
LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA
MENARD MILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
PHILLIPS RIEGER RODEY
SHARP SHULTZ STURGULEWSKI
S5WACKHAMMER TAYLOR SZYMANSKI1
LLMER WALLIS UEHLING

ZAWACKI ZHAROFF



DEAR:

NAME:
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

OWNERS BY MOVING,

POMIO:
DATE:
TIME:

L IONAME:

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE GOLL

ROBERT T. ROGERS

BOX 893
PETERSBURG
772-3010

HB 166

CIVIL LIABILITY

ZIP: 99833

I URGE YOU TO SHOW SUPPORT FOR ALASKA®"S SMALL BUSINESS

15119558
09/05/90
11:95:58
PETERSBURG LIO

REPRESENTATIVES SENATOR

GRUENBERG JONES
DAVIS, M.

DAVIDSON

ELLIS

MARTIN

MILLER

TAYLOR

OAVIS, C.

HB166 (TORT REFORM) AS
SAM COTTEN, OUT OF COMMITEE. THANK YOU

INTRODUCED BY SPEAKER

DEAR:

NAME :
TITLE:
address:
city:
phone:
BILL NO:
subject:
MESSAGE:

SINGLE ISSUE.
WE SHOULD MAKE OUR GREAT CONSTITUTION VULNERABLE

POMID:
DATE:
TIME:

L IONAME:

PUDLIC OPINION MESSAGE

REPRESENTATIVE GOLL

CARLA NOWAG

3133 NAOMI

WASILLA, AK

376-7287
HJP 59

CONSTITUTIONAL AMENDMENT
FIRST I WOULD LIKE TO OPPOSE HJR 59 AND RESCIND HJR 17, THEN, 1 WOULD]

LIKE TO SAY THAT 1 BELIEVE THE CONSTITUTIONAL CONVENTION CANNOT BE HELD TO A

03120695
09/05/90
12:06:95

ANCHORAGE LI0O

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUOSON
KOPONEN
LARSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO
KUBINA
LEMAN
MARTIN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ZIP: 99687

THE CONSTITUTION CAN BE AMENDED AS NEEDED,
IN THIS WAY.

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELITASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
RODEY
STURGULEWSKI
SZYMANSKI
UEHLING
ZHAROFF

BUT

1 00 NOT BELIEVE



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: SUSAN FORD NAME: RICHARD E. SKEELS

TITLE: PROBATION OFFICER 111 TITLE:
ADDRESS: 103 VIKING WAY ADDRESS: 1005 SUSITNA DRIVE
CITY: SITKA, AK ZIP: 99835 CITY: WASILLA ZIP: 99687
PHONE: 747-3321 PHONE: 376-2193
BILL NO:

BILL NO: SB 340

SUBJECT: PERS BENEFITS FOR PROBATION OFFICERS

MESSAGE: SB 348 1S BEING TRANSMITTED TO THE HOUSE FOR A VOTE. I URGE YOUR
SUPPORT OF THIS BILL. PROBATION OFFICERS ARE SUBJECTED TO THE SAME STRESS
AND DANGER AS OTHER PEACE OFFICERS. WE DEAL EXCLUSIVELY WITH FELONS ANO ARE

SUBJECT: CONSTITUTIONAL CONVENTION BILLS

MESSAGE: PLEASE VOTE AGAINST HJR54 IF IT GETS OUT OF COMMITTEE. LATER, PLEASE
VOTE FOR RESCINDING HJR17. THE CONSTITUTION DOES NOT DESERVE EMASCULATION BY
A BUNCH OF LIBERAL ACTIVISTS. THE PROCESS FOR AMENDING THE CONSTITUTION 1S

ALREADY IN PLACE, NOTHING MORE IS NEEDEO.

THE ONLY CLASS OF PEACE OFFICERS NOT INCLUDED IN PEACE OFFICER RETIREMENT.

POMID: 12092604 POMID: 14114525
DATE: 04/05/90 DATE: 04/C5/90
TIME: 09:26:04 TIME: 11:45:25
LIONAME: SITKA LIO LIONAME: MAT-SU LI0O
COPIES: REPRESENTATIVES REPRESENTATIVES REPRESENTATIVES REPRESENTATIVES SENATORS
HACLEAN FOSTER BARNES BOUCHER ADAMS
PETTYJOHN DAVIS, C. BOYER BROWN BINKLEY
KUBINA LARSON COLLINS COTTEN COGHILL
HOFFMAN SWACKHAMMER DAVIOSON DAVIS, C. DUNCAN
WALLIS KOPONEN DAVIS, H. DONLEY ELTASON
ULMER BROWN ELLIS FINKELSTEIN FAHRENKAMP
SHULTZ RIEGER FOSTER FURNACE FAIKS
PHILLIPS BARNES GRUEN3ERG GRUSSENDORF FISCHER
ELLIS BOYER HANLEY HOFrMAN FRANK
JACKO GRUENBERG HUDSON JACKO HALFORD
FURNACE DAVIS, M. KOPONEN KUB INA JONES
DAVIDSON MILLER LARSON LEMAN KELLY
MARTIN MENARD MACLEAN MARTIN KERTTULA
NAVARRE SHARP MENARO MILLER PEARCE
HUDSON GRUSSENOORF NAVARRE PETTYJOHN POURCHOT
TAYLOR COfTEN PHILLIPS RIEGER ROOEY
DONLEY BOUCHER SHARP SHULTZ STURGULEWSKI
HANLEY ZAWACKI SWACKHAMMER TAYLOR SZYMANSKI
FINKELSTEIN LEMAN ULMER WALLIS UEHLING
ZAWACKI ZHAROFF

COLLINS



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: THOMAS TOPER NAME: Sr<TT SHERRTTT

TITLE: TITLE:
ADDRESS: 4601 SANDY BEACH DRIVE ADDRESS: 3505 WOODLAND PARK DR

CITY: ANCHORAGE, AK ZIP: 99502 CITY: ANCHORAGE, AK ZIP: 99517

PHONE! 243-3227 PHONE: 248-4563
BILL NO: BILL NO: HJR 54
SUBJECT: CAPITAL GRANT SUBJECT: CONSTITUTIONAL CONVENTION

MESSAGE: 1 AM OPPOSED TO PASSAGE OF HJR 54. 1 ALSO URGE YOU TO RESCIND HJR 17
WHICH WAS PASSEO IN 1981. A CONVENTION CANNOT BE HELD TO A SINGLE ISSUE. USE

MESSAGE: SUPPORT THE CAPITAL GRANT FOR OUR LOCAL PUBLIC STATION, KAKM. THEY
ARE REQUESTING A GRANT OF $300,000 TO REPLACE OLD EQUIPMENT.

POMID:
DATE:
TIME:

L IONAME:

03103957
04/05/90
10:39:57
ANCHORAGE LI10O

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENOORF
HOFFMAN
JACKO
KUBINA
LEMAN
MARTIN

MILI ER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELTASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCIIOT
RODEY
STURGULEWSKI
SZYMANSKI
UEHLING
ZHAROFF

THE AMENDMENT PROCESS INSTEAD.

POMID:
DATE:
TIME:

L IONAME:

03104620
04705790
10:46:20
ANCHORAGE LIO

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FFSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LAPSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

REPRESENTATIVES SENATORS

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENOORF
HOFFMAN
JACKO

KUB INA
LEMAN
MARTIN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELIASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
RODEY
STURGULEWSKI
SZYMANSKI
UE tLING
ZHAROFF



DEAR:

NAME :
TITLE:

address:

CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

CONVENTION.

PUBLIC OPINION MESSAGE

REPRESENTATIVE GOLL

TAMARA BROWN

PO BOX 112636
ANCHORAGE, AK
279-9907

HJR 59

CONSTITUTIONAL CONVENTION

I AM OPPOSED TO PASSAGE OF HJR 59,
ALSO URGE YOU TO RESCIND HJR 17, WHICH WAS PASSED
SCHOLARS AGREE THAT A CONVENTION CANNOT BE HELD TO A SINGLE

AMENDMENT PROCESS INSTEAD.

PO1110:

DATE:
TIME:

L IONAME:

03102628
09/05/90
10:26:28
ANCHORAGE LIO

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOFONEN
LARSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI1

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO
KUBINA
LEMAN
MART" .N
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ZIP: 99511

PERTAINING TO THE CONSTITUTIONAL

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELTASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
PCURCHQT
RODEY
STURGULEWSKI
SZYMANSKI
UEHLING
ZHAROFF

DEAR:

NAME :
TITLE:
ADDRCSS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

PUBLIC OPINION MESSAGE

REPRESENTATIVE GOLL

DARRELL CHAMBERS

17933 TEKLANIKA
EAGLE RIVER,

699-9789
SB 516

HUNTING AND FISHING
SB 516 WOULD PROTECT ONLY THE
WE USE THE HARVEST INFORMATION TO: 1)

EXCLUSIVITY OF THEIR TRAPPING AREA.

STAY OUT OF OVERLY HUNTED AREAS:
WHICH PENALIZES

REDUNDANT TO SB 969,
WOULD JUSTIFY THIS DEGREE OF ACTION.

PONID:
DATE:
TIME:

L IONAME :

COPIES:

03103096
09/05/90
10:30:96

ANCHORAGE LIO

ZIP: 99577

INFORMATION

INTERESTS OF TRAPPERS WHO WANT

2) STAY CLEAR OF GUIDING AREAS. SB 516 IS
INTERFERENCE. NO PROBLEM EXISTS THAT

PLEASE VOTE NO.

REPRESENTATIVES REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSCN
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO

KUD INA
LEMAN
MAPTIN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS



OEAR:

NAME :
TITLE:
AOORESS:
CITT:
PHONE:
BILL NO:
SUBJECT:

message :

E USED.

POMI0:
DATE:
TIME:

L IONAME:

PUBLIC OPINION MESSAGE

REPRESENTATIVE GOLL

SUE FRANCIS

3120 E 66TH
ANCHORAGE) AK
561-0650

HJR 56

CONSTITUTIONAL CONVENTION

I AM OPPOSED TO HJR 56 PERTAINING TO
ALSO URGE YOU TO RESCIND HJR 17, PASSED IN 1981.
CONVENTION CANNOT BE LIMITED TO A SINGLE

03102350
06705790
10:23:50
ANCHORAGE LI0O

BARNES
BOYER
COLLINS
DAVIOSON
OAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO
KU3INA
LEMAN
MARTIN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ISSUE.

ZIP: 99507

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELITASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
RODEY
STURGULEWSKI
SZYMANSKI1
UEHLING
ZHAROFF

CONSTITUTIONAL CONVENTION.
MOST SCHOLARS AGREE THAT A
THE AMENDMENT PROCESS SHOULD

PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLI
NAME: TIMOTHY DAVIS
TITLE:
ADDRESS: 16730 OLD SEWARD HWY
city: ANCH ZIP: 99515
phone: 365-6709
BILL NO:
SUBJECT: NOMINATION OF SANDRA HENRICKS TO HRC
| MESSAGE: PLEASE OPPOSE THE NOMINATION OF SANDRA HENRICKS TO THE HUMAN RIGHTS
COMMISSION. SHE HAS EXPRESSED A DISCRIMINATORY BIAS TOWARDS ALASKAN HOMEMAKERS,
ANO THEREFORE A BLATANT DISREGARD FOR THE WELFARE OF ALASKA’S FAMILIES. -TP
POMIO: 03096952
DATE: 06/05/90
TIME: 05:69:52
LIONAME: ANCHORAGE LI0O
COPIES: REPRESENTATIVES REPRESENTATIVES SENATORS
BARNES EOUCHER ADAMS
BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL
DAVIDSON DAVIS, C. DUNCAN
DAVIS, M. DONLEY ELTASON
ELLIS FINKELSTEIN FAHRENKAMP
FOSTER FURNACE FAIKS
GRUENBERG GRUSSENDORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORD
KOPONEN KUBINA JONES
LAPSON LEMAN KELLY
MACLEAN MARTIN KERTTULA
MENARD MILLER PEARCE
NAVARRE PETTYJOHN POURCHOT
PHILLIPS RIEGER RODEY
SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF



PUBLIC OPINION MESSAGE PUBLIC OPINION HESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: MARY JANE FATE

NAME: STEVE FRANCIS
TITLE! CITIZENS FOR A DRUG-FREE ALASKA

TITLE:
ADDRESS: 3120 E. 64TH AVENUE ADD..ESS: P.0. BOX 607
CITY: ANCHORAGE ZIP: 99507 CITY: FAIRBANKS ZIP: 99707
PHONE: 279-9407 PHONE: 457-6060
BILL NO:

BILL NO: HJR 54

SUBJECT: AMEND U.S. CONST. ART I/TERMS OF MEMBERS

MESSAGE: 1 AM OPPOSED ".0 THE PASSAGE OF HJR 54. 1 ALSO URGE YOU TO RcCIND HJR
17 THAT PASSED IN 1981. A CONSTITUTIONAL CONVENTION HELD FOR ONE ISSUE WOULO
NOT BE LIMITED TO THAT ONE ISSUE. 1T WOULD ENCOURAGE CHANGING OTHER PARTS OF PLEASE INDICATE YO VOTE!

UR CONSTITUTION. THE AMENDMENT PROCESS SHOULD BE USED. /CMR POSSESSION OF MARIJUANA - YES
PLEASE RETURN BY 4-30-90.

SUBJECT: SURVEY BY CITIZENS FOR A DRUG-FREE ALASKA

MESSAGE: CITIZENS TOR A DRUG-FREE ALASKA 1S AN ANTI-DRUG COMMUNITY ORGANIZATION
FORMED TO ENSURE THE SUCCESS OF THE INITIATIVE TO RECRIMINALIZE MARIJUANA.
(SURVEY QUESTION) RECRIMINALIZE THE USE AND

NO . LEGISLATORS NAME.

POMID: 03095331 POMID: 07100350

DATE: 04/05/90 DATE: 04/05/90

TIME: 09:53:31 TIME: 10:03:50

LIONAME: ANCHORAGE LIO LIONAME: FAIRBANKS LIO

REPRESENTATIVES REPRESENTATIVES SENATORS COPIES: REPRESENTATIVES REPRESENTATIVES SENATORS
BARNES BOUCHER ADAMS BARNES DOUCHER ADAMS
BOYER BROWN BINKLEY BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL COLLINS COTTEN COGHILL
DAVIDSON DAVIS, C. DUNCAN DAVIDSON OAVIS, C. DUNCAN
OAVIS, M. DONLEY ELTASON DAVIS, M. IONLEY ELTASON
ELLIS FINKELSTEIN FAHRENKAMP ELLIS FINKELSTEIN FAHRENKAMP
FOSTER FURNACE FAIKS FOSTER FURNACE FAIKS
GRUENBERG GRUSSENDORF FISCHER GRUENBERG GRUSSENDORF FISCHER
HANLEY HOFFMAN FRANK HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORO HUDSON JACKO HALFORD
KOPONEN KUBINA JONES KOPONEN KUBINA JONES
UARSON LEMAN KELLY LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA MACLEAN MARTIN KERTTULA
MENARD MILLER PEARCE MENARD MILLER PEARCE
NAVARRE PETTYJOHN POURCKOT NAVARRE PE1TYJOHN POURCHOT
PHILLIPS RIEGER RODEY PHILLIPS RIEGER RODEY
SHARP SHULTZ STURGULEWSKI SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING ULMER WALLIS UEHLING
ZAWACKI ZHAROFF ZAWACKI ZHAROFF



THE CONSTITUTION OF THE UNITED STATES
THE CONSEQUENCE OF THIS GREAT DOCUMENT IF

PUBLIC OPIUIOH MESSAGE

APT 5

DEAR: REPRESENTATIVE GOI.L
NAME! MARJORIE SMITH
TITLE:

ADDRESS: 2265 EAST 56TH,
CITY: ANCHORAGE, AK
PHONE: 561-2159

BILL NO: HJR 59

SUBJECT: CONSTITUTIONAL CONVENTION

MESSAGE:

IMAGINE

OPEN FORUM.

ONSTITUTIONAL CONVENTION.

POMID:
DATE:
TIME:

LIONAME:

COPIES:

03093220
09/05/90
09:32:20
ANCHORAGE LI10O

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
OAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACK1

AMEND OUR CONSTITUTION

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO
KUBINA
LEMAN

MART IN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

IF CHANGES ARE
OPPOSE HJR 59 AND RESCIND HJR 17.

ZIP: 99507

IN ORDER.

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
EL1ASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
RODEY
STURGULEWSKI
SZYMANSKI1
UEHLING
ZHAROFF

IS BEING GREATLY THREATENED.
IT WERE TO BE DEBATEO IN

SAY HO TO A

DEAR:

NAME :
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

PUBLIC OPINION MESSAGE

REPRESENTATIVE GOLL

STEVEN B. PORTER

10920 LONE TREE DRIVE

ANCHORAGE ZIP:
396-1259

HB 550

SUITS TO ENFORCE ENVIRONMENTAL LAWS
THIS BILL AS DRAFTED WOULD ENABLE EXTREMIST GROUPS OR ANY INDIVIDUAL

99516

THE RIGHT TO OPPOSE ALL OFF SHORE EXPLORATION NO MATTER HOW WELL DESIGNED THE

OPERATION MAY BE.
PARTICIPATION THROUGH THE COAST ZONE CONSISTENCY PROCESS.

EACH OFF SHORE EXPLORATION PROGRAM ALREADY ALLOWS PUBLIC
THIS ADDITIONAL

LEGISLATION IS UNNECESSARY. /BN
POMID: 03090930
DATE: 09705790
TIME: 09:09:30
LIONAME: ANCHORAGE LI0O
COPIES: REPRESENTATIVES REPRESENTATIVES

BARNES BOUCHER
BOYER BROWN
COLLINS COTTEN

DAV IDSON DAVIS, C.
DAVIS, M. DONLEY
ELLIS FINKELSTEIN
FOSTER FURNACE
GRUENBERG GRUSSENDORF
HANLEY HOFFM«N
HUOSON JACKO
KOPONEN KUBINA
LARSON LBVAN
MACLEAN MARTIN
MENARD MILLEK
NAVARRE PETTYJOHN
PHILLIPS RIEGER
SHARP SHULTZ
SWACKHAMMER TAYLOR
ULMER WALLIS
ZAWACK I



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL DEAR: REPRESENTATIVE GOLL

NAME: JOYCE BURGIN NAME: CAROL WILLIAMS

TITLE: TITLE-"
ADDRESS: 3821 JAMES ORIVE ADDRESS: 1548 CARA LOOP
CITY: ANCHORAGE, AK ZIP: 99504 CITY: ANCHORAGE, AK ZIP: 99515
PHONE: 333-4670 PHONE: 345-5763
BILL NO: HJR 54 BILL NO:
SUBJECT: CONSTITUTIONAL CONVENTION SUBJECT: WILDLIFE ISSUES
MESSAGE: SB 516-LIMITS ACCESS TO WILDLIFE DATA. I D-.1EVE SB 516 LEAVES

MESSAGE: 1 AM OPPOSED TO PASSAGE OF HJR 54 PERTAINING TO THE CONSTITUTIONAL
CONVENTION. 1 ALSO URGE YOU TO RESCIND HJR 17, WHICH WAS PASSED IN 1981.
MOST SCHOLARS AGREE THAT A CONVENTION CANNOT BE HELD TO A SINGLE ISSUE, USE
THE AMENDMENT PROCESS INSTEAD.

HUNTING AND TRAPPING PRACTICES OPEN TO ABUSE Ain | OPPOSE THIS BILL.SB 469-
UNTER HARRASSMENT. I OPPOSE SB 469. THIS BILL GIVES HUNTERS PRIORITY OVER
THOSE OF US WHO WANT TO CAMP AND PHOTOGRAPH AND MAY CAUSE CONFRONTATIONS THAT

MAY NOT OTHERWISE OCCUR.

POMIO: 03092223 POMID: 03)92438

DATE: 04/05/90 DATE: 04/05/90

TIME: 09:22:23 TIME: 09:24:38

LIONAME: ANCHORAGE LIO LIONAME: ANJHORAGE LIO

REPRESENTATIVES REPRESENTATIVES SENATORS COPIES: REPRESENTATIVES REPRESENTATIVES SENATORS
BARNES BOUCHER ADAMS BARNES BOUCHER ADAMS
BOYER BROWN OINKLEY BOYER BROWN BINKLEY
COLLINS COTTEN COGHILL COLLINS COTTEN COGHILL
OAVIOSON DAVIS, C. DUNCAN DAVIDSON DAVIS, C. DUNCAN
DAVIS, M. DONLEY ELITASON DAVIS, M. DONLEY ELIASON
ELLIS FINKELSTEIN FAHRENKAMP EILIS FINKELSTEIN FAHRENKAMP
FOSTER FURNACE FAIKS FOSTER FURNACE FAIKS
GRUENBERG GRUSSENDORF FISCHER GRUENBERG GRUSSENDORF FISCHER
HANLEY HOFFMAN FRANK HANLEY HOFFMAN FRANK
HUDSON JACKO HALFORD HUDSON JACKO HALFORD
KOPONEN KUBINA JONES KOPONEN KUBINA JONES
LARSON LEMAN KELLY LARSON LEMAN KELLY
MACLEAN MARTIN KERTTULA MACLEAN MARTIN KERTTULA
MENARD MILLER PEARCE MENARD MILLER PEARCE
NAVARRE PETTYJOHN POURCHOT NAVARRE PETTYJOHN POURCHOT
PHILLIPS RIEGER RODEY PHILLIPS RIEGER RODEY
SHARP SHULTZ STURGULEWSKI SHARP SHULTZ STURGULEWSKI
SWACKHAMMER TAYLOR SZYMANSKI SWACKHAMMER TAYLOR SZYMANSKI
ULMER WALLIS UEHLING ULMER WALLIS UEHLING
ZAWACKI ZHAROFF ZAWACKI ZHAROFF



DEAR:

NAHE :
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE :
WORK .

POMIO:
DATE:
TIME:

L IONAME:

COPIES:

PU3SLIC OPINION MESSAGE

REPRESENTATIVE GPU

MARY MINDER

3440 PERENOSA DAY DRIVE

ANCHORAGE
344-1250
HIJR 54

ZIP: 99515

AMEND U.S. CONST. ART I/TERMS OF MEMBERS
I URGE YOU TO OPPOSE HJR 54 AND RECIND HJR 17.

/BN

03005134
04/05/90
00:51:34
ANCHORAGE LI10O

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MACLEAN
MENARD
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
DONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO
KUDINA
LEMAN
MARTIN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAILOR
WALLIS

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELIASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POURCHOT
RODEY
STURGULEWSKI
SZYMANSK1
UEHLING
ZHmROFF

KEEP UP THE GOOD

OEAR:

NAME:
TITLE:
ADDRESS:
CITY:
PHONE:
BILL NO:
SUBJECT:
MESSAGE:

POMID:
DATE:
TIME:

LIONAME:

COPIES:

PUBLIC OPINION MESSAGE

REPRESENTATIVE GOLL

SUSAN FOGARTY

5601 EAST 104TH
ANCHORAGE, AK
346-2922

HJR 46

LIMIT TERMS OF LEGISLATORS
I WOULD LIKE TO SEE YOU LIMIT THE TERM.

03090903
04/05/90
09:09:03
ANCHORAGE LIO

REPRESENTATIVES

BARNES
BOYER
COLLINS
DAVIDSON
DAVIS, M.
ELLIS
FOSTER
GRUENBERG
HANLEY
HUDSON
KOPONEN
LARSON
MAC.EAN
ME" "ARO
NAVARRE
PHILLIPS
SHARP
SWACKHAMMER
ULMER
ZAWACKI

REPRESENTATIVES

BOUCHER
BROWN
COTTEN
DAVIS, C.
OONLEY
FINKELSTEIN
FURNACE
GRUSSENDORF
HOFFMAN
JACKO
KUBINA
LEMAN
MARTIN
MILLER
PETTYJOHN
RIEGER
SHULTZ
TAYLOR
WALLIS

ZIP: 99516

SENATORS

ADAMS
BINKLEY
COGHILL
DUNCAN
ELIASON
FAHRENKAMP
FAIKS
FISCHER
FRANK
HALFORD
JONES
KELLY
KERTTULA
PEARCE
POL"RCHOT
RODEY
STURGULEWSKI1
SZYMANSKI1
UEHLING
ZHAROFF



PUBLIC OPINION MESSAGE PUBLIC OPINION MESSAGE

DEAR: REPRESENTATIVE GOLL (EAR: REPRESENTATIVE GOLL

NAME: GREGG SMITH NAME: RON HAGERUP

TITLE: TITLE:

ADDRESS: 2265 E. 56TH, #5 ADDRESS: 4900 THANE ROAD
CITY: ANCHORAGE ZIP: 99507 CITY: JUNEAU ZIP: 99801
PHONE: 561-2159 FHONE: 586-3386

BILL NO: BILL NO:

SUBJECT: NOMINATION OF SANDRA HENRICKS

SUBJECT: CONSTITUTIONAL CONVENTION
MESSAGE: A CONSTITUTIONAL CONVENTION CAN NOT BE HELD TO A SINGLE ISSUE. MESSAGE: 1 AM OPPOSED TO THE NOMINATION OF SANDRA HENRICKS TO THE HUMAN RIGHTS
MEND THE CONSTITUTION IF NEEDED. BUT DO HOT MAKE VULNERABLY OUR GREAT COMMISSION.  SHE DOES NOT REPRESENT ME OH THE COMMISSION.
CONSTITUTION. OPPOSE HJR 54 AND RESEND HJR 17. PLEASE DO NOT LET SUCH AN
IMPORTANT ISSUE GO BY WITHOUT SERIOUS CONSIDERATION. /BN
POMIO: 03083605 POMID: 00082336
DATE: 04/05/90 DATE: 04/05/90
TIME: 08:36:05 TIME: 08:23:36
LIONAME: ANCHORAGE LIO LIONAME: JUNEAU LIO
COPIES: REPRESENTATIVES REPRESENTATIVES SENATORS COPIES: REPRESENTATIVES SENATORS
BARNES BOUCHER ADAMS ELLIS POURCHOT
BOYER BROWN BINKLEY BOYER FAIKS
COLLINS COTTEN COGHILL JACKO ADAMS
DAVIDSON OAVIS, C. DUNCAN GRUENBERG KELLY
DAVIS, M. DONLEY ELIASON DAVIS, C. UEHLING
ELLIS FINKELSTEIN FAHRENKAMP FURNACE
FOSTER FURNACE FAIKS
GRUENBERG GRUSSENDORF FISCHER
HANLEY HOFFMAN FRANK
HUDSON ..=AJ0 HALFORD
KOPONEN (-UBINA JONES
LARSON LEMAN KELLY
MACLEAN MAPTIN KERTTULA
MENARD MILLER PEARCE
NAVARRE TETTYJOHN POURCHOT
PHILLIPS RIEGER RODEY
SHARP SHULTZ STUEGULEWSKI
SWACKHAMMER TAYLOR SZYMANSK 1
ULMER WALLIS UEHLING
ZAWACKI ZHAROFF



101st CONGRESS r | r Tox»rin Ql—
lst Session HJK'I] o |/

Proposing an amendment to the Constitution of the United States limiting the
number of consecutive terms members of tbe United States Senate and
House of Representatives may serve.

IN THE HOUSE OF REPRESENTATIVES

January 20. 1989

Mr. Dornan of California introduced the following joint resolution; which was
referred to the Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States limiting the number of consecutive terms members of
the United States Senate and House of Representatives

may Serve.

1 Resolved by the Senate and House of Representatives
2 of the United States of America in Congress assembled
3 (two-thirds of each House concurring therein), That the fol-
4 lowing article is proposed as an amendment to the Constitu-
5 tion of the United States, which shall be valid to all intents
6 and purposes as part of the Constitution when ratified by the
7 legislatures of three-fourths of the several States within

8 seven years after the date of its submission for ratification:



10

11

12

13

14

15
16

2
“Article —

“Section 1. No person may serve any term or portion
thereof as a member of the United States House of Repre-
sentatives if such person has served as a member of the
House for each of the six terms, or a portion of any such
term, immediately preceding such term.

“Section 2. No person may serve any term or portion
thereof as a member of the United States Senate if such
person has served as a member of the Senate for each of the
two terms, or a portion of any such term, immediately pre-
ceding such term.

“Section 3. For purposes of this article, service as a
member in the United States Senate or House of Representa-
tives in any term which commenced before the ratification of
this article may not be included in determining the number of

terms served.”.

< IL) NT 1



"MET HJ RES 125

Proposing an amendment to the Constitution of the United States limiting the

terms of offices of Members of Congress and increasing the term of Repre-
sentatives to four years.

IN THE HOUSE OF REPRESENTATIVES

February G, 1989

Mr. Coble introduced the following joint resolution; which was referred to the

Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United

States limiting the terms of offices of Members of Congress

and increasing the term of Representatives to four years.

Resolved by the Senate and House of Representatives
of the United States of America in Congress assembled
(two-thirds of each House concurring therein), That the fol-
lowing article is proposed as an amendment to the Constitu-
tion of the United States, which shall be valid to all intents
and purposes as part of the Constitution when ratified by the
legislatures of three-fourths of the several States within

seven years after the date of its submission for ratification:



10

11

12

13

14

15

16

17

18

19

2
“Article —

“Section 1. The term of office of Representatives shall
be four years.

“No person shall be elected to the office of Representa-
tive more than three times, excluding any election of a
person to fill a vacancy of an office of a Representative if
such person has held such office for less than twoyears.

“The second clause of this section shall not apply to any
perso.i who is a Representative on the date of ratification of
this Article so long as such person continues thereafter to be
a Representative without an interruption in service.

“Section 2. No person shall be elected to the office of
Senator more than twice, excluding any election of a person
to fill a vacancy of an office of a Senator if such person has
held such office for less than three years.

“This section shall not apply to any person who is a
Senator on the date of ratification of this Article so long as
such person continues thereafter to be a Senator without an

interruption in service.”.

« 1U 125 ill



bs— HIMS. 201

Proposing an amendment to the Constitution of the United States to provide for
four-year terms for Representatives and to limit the number of terms Sena-
tors and Representatives may serve.

IN THE HOUSE OF REPRESENTATIVES

March 15, 1989

Mr. McColltum (for himself, Mr. Johnston of Florida, Mr. Hansen, Mr. Gun-
derson, Mr. Denny Smitii, Mr. Lightfoot, Mr. McMillan of North
Carolina, Mr. Siiumwav, Mrs. Bentley, Mr. Bilibakis, Mr. Hancock,
Mr. Carper, and Mr. Brown of Colorado) introduced the following joint
resolution; which was referred to the Commiuee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States to provide for four-year terms for Representatives
and to limit the number o( terms Senators and Representa-

tives may serve.

1 Resolved by the Senate and House of Representatives
2 of the United States of America in Congress assembled
3 (two-thirds of each House concurring therein), That the fol -
4 lowing article is proposed as an amendment to the Oonstitu-
5 tion of the United States, which shall be valid to all intents

6 and purposes as part of the Constitution when ratified by the



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2
legislatures of three-fourths of the several States within
seven years from the date of its submission by the Congress:

“Article—

“Section 1. The term of office of a Representative in
Congress shall be four years, except for two-year terms as
provided in this section. Immediately after the Representa-
tives in Congress shall be assembled for the first term with
respect to which this section applies, they shall be divided by
lot as equally as may be into two classes. The terms of the
Representatives of the first class shall expire at the end of
thfi second year, and of the second class at the end of the
fourth year, so that one-half may be chosen every second
year. In order to meet the requirements of reapportionment,
all offices of Representatives in Congress shall be open for
election in years ending in two and the same process of divi-
sion into two classes described hereinbefore shall recur upon
the first assembly of Members after each such election. The
House of Representatives shall adopt procedures to insure
that the size of the two classes of seats shall remain as equal
as possible despite changes occurring in the total number of
scats in the House of Representatives or in the apportion-
inent of Members among the several States.

“section 2. No person who has been elected to the
Senate two times shall he eligible for election or appointment

to the Senate. No person who has been elected to the House

HJ SOI ui



10

11

12

13

14

15

3

of Representatives a total of four times, or has been elected
three times to four-year terms, shall be eligible for election to
the House of Representatives.

“Section 3. For purposes of determining eligibility for
election under section 2, only elections occurring by reason of
the expiration of the term of office of a Member and elections
to terms of office beginning more than one year after the date
of the ratification of this article shall he taken into account.

“Section 4. The first clause of section 2 of article | of
the Constitution of the United States is hereby, 'mealed.

“Section 5. Section 1 shall apply with respect to
terms of office beginning more than one year after the date of
the ratification of this article. Section 2 shall take effect when
the first terms of office begin with respect to which section 1

applies.”.

11J 201 111



101lst CONGRESS

1st Session - j ri'(rf(l)\] 6 0 \A/

Proposing an amendment to the Constitution of the United States to provide for
four-year terms for Representatives and to limit the number of consecutive
terms Senators and Representatives may serve.

IN THE HOUSE OF REPRESENTATIVES

June 21, 1989

Mr. Ilefley introduced the following joint resolution; which was referred to the
Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States to provide for four-year terms for Representatives
and to limit the number of consecutive terms Senators and

Representatives may serve.

1 Resolved by lke Senate and House of Representatives
2 of the United States of America in Congress assembled,
3 That the following article is proposed as an amendment to
4 the Constitution of the United States, which shall be valid to
5 all intents and purposes as part of the Constitution when rati-
G fied by the legislatures of three-fourths of the several States
7 within seven years from the date of its submission by the

8 Congress:



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A
“Article —

“Section 1. The House of Representatives shall be
composed of Members chosen every fourth year by the people
of the several States, and the electors of each State shall
have the qualifications requisite for electors of the most nu-
merous branch of the State legislature. The four-year term of
office of the Members of the House of Representatives shall
begin on noon of January 3 of the year in which the term of
office of the President begins.

“Section 2. No person who has served three consecu-
tive four-year terms in the House of Representatives shall be
eligible to serve in the House of Representatives during the
term immediately following the third such consecutive term.
No person who has served two consecutive six-year terms in
the Senate shall be eligible to serve in ihe Senate during the
term immediately following the second such consecutive
term.

“Section 3. Only terms beginning after the date of the
ratification of this article shall be taken into account in deter-
mining eligibility for service under section 2.

“Section 4. The provisions of this article shall take
effect at noon on January 3 of the first calendar year which
begins after the date of the ratification of this article and in
which the term of office of the President begins.”.

o)

« U 300 I



"HEM S.IM'S. 17

Proposing a constitutional amendment to limit Congressional terms.

IN' THE SENATE OF THE UNITED STATES

January 25 (legislative day, January 3), 1989

Mr. DeConcini introduced the following joint resolution; which was read twice
and referred to the Committee on the Judiciary

JOINT RESOLUTION

Proposing- a constitutional amendment to limit Congressional

terms.

1 Resolved by the Senate and House of Representatives
2 of the United States of America in Congress assembled
3 (two-thirds of each House concurring therein), That the fol-
4 lowing article is proposed as an amendment to the Constitu-
5 tion of the United States, which shall be valid to all intents
6 and purposes as part of the Constitution if ratified by the
7 legislatures of three-fourths of the several States within

8 seven years after its submission for ratification:



10

11

12

13

14

15

16

2
“Article —

“Section 1. No person shall he elected to the Senate
for more than two full terms. No person shall he elected to
the House of Representatives for more than seven | terms.

“Section 2. Notwithstanding the provisions of section
1 of this article, any person may serve not more than four-
teen years as n Senator or not more than fifteen years as a
Representative.

“Section 3. For purposes of determining eligibility for
election under section 1 of this article, no election occurring
betore the date of this article is ratified shall be taken into
account. For purposes of determining years of sendee under
section 2 of this article, no sendee of any part of a term of
office by a Senator or Representative elected to such term
betore the date this article is ratified shall be taken into

account.”.

St IT IS



AMERICANS
TO LIMITI
CONGRESSIONAL
TERMS

vr "X 7T |mi“

Dear Colleague:

As a respected member of your State
Legislature, 1 am writing to ask for vour support
in solving a very real crisis facing our
representative government.

As you talk with your constituents I°m sure
you realize most Americans don®"t think much of
Congress. Voters are simply fed up with rampant
abuse of power and corruption in Washington that
has produced a crisis in the institution itself.

It s clear 1. a growing number of opinion
leaders and Americans at every level that
fundamental reform is needed to make Congress a
respected and effective branch of the Federal
government once again.

That is why 1 invite you to join the
National Advisory Board of Americans to Limit
Congressional Terms (ALCT).

We need your support and the prestige of
your name to help us pass a Constitutional
Amendment to limit to 12 years the time U.S.
Congressmen and Senators can ser”e in the House
and/or Senate.

Today too many Members of Congress are more
concerned about what they can do for their careers
than what they can do for their country.

In recent years, they have demonstrated real
success at getting themselves reelected. Almost
99% of incumbent House Members were reelected in
1988. Newsweek magazine reported that this is "
higher rate than in the Supreme Soviet under
Leonid Brezhnev."

a

Incumbent Congressmen have the same
instincts for career preservation that we all
have. Unfortunately, they®"ve been able to
preserve their individual careers by discourcging
competition and the

NATIONAL ADVISORY BOARD

The Honorable James G. Abourezk
South Dakota

The Honorable Glenn Andrews
Alabama

The Honorable Lamar Baker
Tennessee

The Honorable Cleve Benedict
SVest Virginia

The Honorable Ben B. Blackburn
Georgia

The Honorable M. Caldwell Butler
Virginia

The Honorable Daniel E. Button
New York

The Honorable Howard H. Callaway
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Recently 1 had lunch with a distinguished Former
Member who was Tirst elected in 1942. He said that
today"s Members should be called "Delegates of Special
Interests™, not "Representatives™. I suspect that you
agree with him. Congress has become bloated with too
many staff, distracted by a mindless media, and seduced
by too much money.

I am personally convinced that Congress will not
provide fundamental reforms unless there is a
groundswell of public support. That is why we must
"help provide some backbone™ by demanding passage of a
Constitutional Amendment to limit terms and return
Congress to the people.

With this one Constitutional Amendment to limit
terms to 12 years, wi can bypass all the unfair
election laws that favor incumbents and restore
competitive elections. Then, Congress can truly
represent our Country, with Members who get elected on
the basis of today"s issues, not because they got in 15
years before and hold on for life.

This cannot happen overnight. Present Members of
Congress would have to be '"grandfathered"™ to assure
continuity and improve chances for passage.

Organizational efforts are beginning in many
states and among Members of Congress of both parties
who share our concerns about the ability of Congress to
function effectively as the legislative branch of our
federal government.

ALCT 1is planning to hold a press conference later
this year in Washington to formally "kick off" our
bipartisan national campaign in all 50 states and
announce our Advisory Board Members. I hope you will
be included on our list of Members.

At that press conference ALCT will issue a
"National Call to Action™ and announce the cornerstones
of the campaign:

* A grassroots lobbying campaign to have
every congressional candidate signh a
"Pledge of Support"™ for the Amendment.

* An extensive advertising campaign using
television, newspapers and direct mail
to get supporters for our Amendment
from every congressional district in
the nation. We"ve already heard from
thousands of people who support our



amendment.

* Development of a network of support in state
capitols including yours to pass resolutions
urging adoption of the Amendment by the U.S.
Congress.

To win this victory means making limited terms a
major campaign issue in every state and congressional
district during the 1990 elections.

One thing we all understand is the power of the
ballot box. There must be such a groundswell of
support for limited terms that incumbent Members of
Congress would be courting political suicide by not
signing a "Pledge of Support™ for the Amendment and

working Tfor its passage.

Congress as an institution is in crisis. It is
incapable of reforming itself internally to the point
it can deal decisively with our nation®s economic and
social probi-ms.

It is time now for legislative leaders like
yourself to step forward and help restore the
responsibility and respectability of the U.S. Congress
by joining our National Advisory Board.

IT you would like to introduce a resolution
supporting adoption of this amendment in your State
Legislature, please let me know. We are developing the
language for such a resolution and I would welcome your
help in introducing this legislation.

Please take some time now to give me your
decision by using the enclosed reply memorandum.
Please mail it to me at ALCT"s office at 900 2nd St.,

N.E., #200, Washington, D.C. 20002.

Americans to Limit Congressional Terms 1is an
organization you can be proud to be associated with.
Please feel free to call me if you have any questions.
Our telephone number is; 202-842-4446.

Sincerely

Former Member of Congress,
8th District, Pennsylvania
National Co-Chairman, ALCT

JKC/Imn
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Although Article V of our Constitution establishes two means
by which proposed amendments may be submitted to the States for
their ratification, only one of those methods, submission by
initiative of Congress, has ever been employed. The alternative
process requires that the Congress call a convention for the
purpose of proposing constitutional amendments whenever two-
thirds of the States, acting through their legislatures, apply
for such a convention.

Recently, there has been increased interest in this
alternative means of amending the Constitution - an interest
reflected in the increasing number of state applications to hold
a constitutional convention. With the states showing renewed
interest in a constitutional convention, there has been
significant and far-reaching legal scholarship regarding the
nature, purposes, and potential effects of such a convention.
Among the questions which have received substantial attention is
whether a constitutional convention could be limited to the
subjects on which it was called.

The present study, “Limited Constitutional Conventions Under
Article V of the United States .onstitution,”™ is a contribution
to the on-going inquiry into this issue. It was prepared by the
Justice Department®s Office of Legal Policy, which functions as a
policy development staff for the Department and undertakes
comprehensive analyses of contemporary legal issues.

This study will generate considerable thought on a topic of
great national importance, a topic about which there are several
reasonable points of view. It will bo of interest to anyone
concerned about a provocative and informative examination of the

issues.

EDWIN MEESE 111
Attorney General



EXECUTIVE SUMMARY

The aictciicci paper examines the process of amending the Constitu-
tion through a constitutional convention. Specifically, the paper explores
the question of whether such a convention, authorized by Article V of the
Constitution, can be limited to the consideration of particular subjects.

The paper concludes that Article V permits the states to apply for,
and the Congress to call, a constitutional convention for limited
purposes, anil that a variety of practical means to enforce such
limitations are available. The language and structure nf Article V, as well
as the history of its drafting, support this conclusion because the two
methods of constitutional amendment, Congressional initiative and the
state-called convention, arc treated by Article V as equally available
procedural alternatives. There is no suggestion that the alternative modes
are substantively distinct, that one is subordinate to the other, or that use
of one mode is restricted to particular topics or circumstances.

Since it is undisputed hat Congress possesses the authority to
propose amendments limited to a single topic or group of topics, it
follows that the applications of the slates for calling a constitutional
convention also may be limited. This understanding is reinforced by the
normal practice of the states in limiting by subject their applications to
the Congress.

The paper also notes that the requirements of Article V arc designed
to ensure that a consensus exists as to the desirability of amendment,
whichever method of amendment is employed. As the Supreme Court
has held, an Article V consensus is a super-majority agreement on the
same subject at the same time that has been made manifest and clear by
following the procedures outlined in Article V, Il the states choose to
condition their application for a convention on discussion of a particular
amendment or subject, then the Congress must call a convention of that
kind if the principle of consensus is to be eindicated.

After establishing that Article V does permit limited constitutional
conventions, the paper examines the procedural strictures available to
ensure that such limitations arc enforced. In particular, the paper
concludes that Congress has the authority to adopt legislation providing
for the enforcement of limitations. The report also suggests that judicial
review to curb convention irregularities and the possibility of holding



convention delegates to their oaths of office are other potentially effective
enforcement devices.

Ilhe paper concludes by recognizing that there are inevitable
uncertainties associated with any as-yet-untried process. However, it is
suggested that the adoption of convention-procedures legislation by the
Congress would minimize greatly any remaining uncertainties associated
with the convention method of amendment.
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LIMITED CONSTITUTIONAL
CONVENTIONS UNDER ARTICLE V

INTRODUCTION

Article V of the United States Constitution provides two methods
by which constitutional amendments may be proposed: by the Congress,
or by a convention called by the Congress on the application of the
legislatures of two-thirds of the states. The former method has been
employed in the case of each of the first twenty-six amendments to the
Constitution. The latter method has never been used, although numerous
applications for a convention have been made by the states over the years

on a variety of topics.

In this paper, the Office of Legal Policy examines the following
issues: (1) whether Article V permits a constitutional convention limited
to one or more topics; and (2) if so, whether there are practical means
permitted by the Constitution to enforce the limitations.1

We conclude that Article V does permit a limited convention. This
conclusion is premised Ol three arguments. First, Article V provides for
equality between the Congress and the states in the power to initiate
constitutional change. Since the Congress may limit its attention to single
issues in considering constitutional amendments, the states also have the
constitutional authority to limit a convention to a single issue. Second,
consensus about the need for constitutional change is a prerequisite to
initiating the amendment process. The consensus requirement is better
met by the view that Article V permits limited constitutional conventions
than by the view that it docs not. Third, history and the practice of both
the states and the Congress show a common understanding that the
Constitution can be amended issue >y issue, regardless of the method by
which the amendment process is initiated.

We also conclude that there are four possible methods of enforcing
the subject matter limitation on the convention. First, and foremost, the
states, who exercise ultimate control over the ratification of all constitu-
tional amendments, may withhold ratification of a proposed amendment
which is outside the scope of the subject matter limitation. Second, the

'Although this paper docs recommend that the Department of Justice support the need
for legislation establishing procedures for a limited convention, it does not treat all the

details which would be involved in such legislation



Congress may enact legislation providing for such limitations as the
stales request and it may be that the Congress may decline to designate
the mode of ratification for those proposed amendments that it
determines are outside the scope of the subject matter limitation and
therefore beyond the authority of the convei .101l to propose. Third, the
courts may review the validity of the constitutional amendment proce-
dure, including whether a proposed amendment was within the subject
matter limitation. Fourth, the delegates to a convention may be bound by
oath to refrain from proposing amendments Ol topics other than those
authorized under the charter of the convention.

The issues discussed in this paper are of significant practical
importance. The possibility that a convention will be called is greater
today than ever before in our history. While only ten applications for a
convention were received by the Congress from 1788 to 1893, since that
time over 300 such applications have been made.’ In the late 1960’s, the
initiative for an apportionment amendment received thirty-two of the
required thirty-four applications.3 Today, the initiative for a balanced-
budget amendment has also recieved thirty-two applications.

As the prospect that a convention would be called loomed larger,
debate was conducted in both the popular and the academic press over
whether Article V permits a limited convention.4 Some of this literature

Constitutional Convention Implementation Act of 1985, S. Rep. No. 99-135, 99tli Cong.,
Ist Sess. 13 (1985) [hereinafter Senate Report],

‘Id. at 12-13.

‘A large amount of both popular and academic writing is collected in Constitutional
Convention Procedures. Hearing before the Subcommittee oil the Constitution of the
Committee on the Judiciary. United States Senate, 96th Cong., 1st Sess. (1979)
[hereinafter Hearing]. Some of the scholars who conclude that Article V permits a
limited convention are Professor William W. Van Alslyne, Professor (now Judge)
Grover Rees Ill. and Professor (now Judge) John T. Noonan. Sec. e.g., Van Alstyne,
The Limited Constitutional Convention - The Recurring Ansmr, 1979 Duke L.J. 985;
Rees, Constitutional Conventions and Constitutional Arguments: Some Thoughts About
Limits. 6 llarv. J. L. & Pub. Policy 79 (1982); Noonan, The Convention Method of
Constitutional Amendment - Its Meaning, Usefulness, and Wisdom, 10 Pae. L.J. 041
(1979). In addition, the American Bar Association, after conducting its own study, has
concluded that limited conventions are permissible under Article V. See American Bar
Association. Amendment o f the Constitution by the Convention Method Under Article J.
reprinted in I/curing, supra, at 69. Some of the scholars who conclude that Article V
permits general conventions only are Professor Charles Black, Professor Walter
Dellinger and Professor Gerald Gunther. See, e.g.. Black. Amending the Constitution: A
Letter to a Congressman, 82 Vale L.J. 189 (1972); Dellinger, llte Recurring Question oj

expressed fear of a "run-away” convention, one that might propose
amendments fundamentally altering cherished constitutional liberties or
basic institutions of government.5 The participants in this debate
included some of the most prominent conslitutional scholars of our time,
and the debate was largely characterized by serious ate mpts on the pari
of all concerned to remain faithful to the text of the Constitution. The
arguments marshalled in opposition to limited conventions are by 10
means implausible, and we wish to state at the outset that we do not urge
that those arguments are self-evidently wrong. Rather, we believe the
interpretation urged here is the more defensible view in light of the
language, the framing history, and the purpose of Article V.

Based 011 our conclusions that the Constitution permits limitations
01l the subject matter of a convention and permits effective enforcement
of those limitations, we believe that fears of a “run-away” con /ention are

not well founded.

I. ARTICLE V AUTHORIZES LIMITED
CONSTITUTIONAL CONVENTIONS

In its entirety, Article V provides:

The Congress, whenever two-thirds of both Houses shall deem
it necessary, shall propose amendments to this Constitution,
or, 011 the Application of the Legislatures of two-thirds of the
several States, shall call a Convention for proposing Amend-
ments, which, in either Case, shall be valid to all Intents and
Purposes, as Part of this Constitution, when ratified by the
Legislatures of three-fourths of the States, or by Conventions
in three-fourths thereof, as the one or other mode of Ratifica-
tion may be proposed by the Congress; Provided that no

the "Limited" Conslitutional Convention, 88 Vale L.J. 1623 (1979); Gimihcr, Constitu-
tional Brinkmanship: Stumbling Toward a Convention, (5 A.B.A.J. 1046 (1979).

‘See, e.g., Senate Report, supra note 2. at 2 ("Concern lias frequently been expressed
about the possibility of a 'runaway’ convention, unfaithful to the mandate with which it
was charged by the Slates and the Congress.”); Gunther. The Convention Method of
Amending the United States Constitution. 14 Ga. l.. Rev. |, at 25 (1979) ("It is a road
that promises controversy and confusion and confrontation at every turn. It is a road
that may lead to a convention able to consider a wide range of constitutional
controversies."); Statement by the National Board of Directors, Americans for Demo-
cratic Action, March, 1979, reprinted in Hearing, supra note 4, at 411 ("[A]
constitutional convention will surely nlunge us into a crisis of mammoth proportions").



Amendment which may be made prior to the Year One
thousand eight hundred and eight shall in any Manner affect
the first and fourth clause in the Ninth section of the First
Article; and that no State, without its Consent, shall be
deprived of its equal Suffrage in the Senate.

While the text of Article V does not explicitly address the question
of limitations on the subject matter of the convention, the structure and
purpose of the text, as well as the interpretation of it by the states, the
Congress, and the majority of scholars who have taken up the question,
r'l support the view that Article V permits limitation of the subject
matter of the convention.

The structure of Article V provides for equality, as between the
states and the Congress, in initiating the process of amending the
Constitution. This interpretation of the text is supported by the records
of the framing of Article V and by other contemporaneous historical
sources, as well as by the weight of modern day scholarly opinion. Since
the Congress is clearly able to limit its own initiated amendments to a
single topic, the "equality argument" leads to the conclusion that the
states are equally able to limit the subject matter of initiated amend-
ments. In Part I.LA. of this paper, we examine the “equality argument"” in
detail, showing its fidelity to the text and support in historical sources.

A crucial requirement of Article V, consensus, also supports the
interpretation allowing for limited constitutional conventions. Article V
requires a broad consensus at two stages in the amendment process: the
stage at which those authorized to make a determination that change is
necessary decide to initiate the amendment process, and the stage at
which a concrete proposal for change is subject to ratification. The first
stage implements the consensus requirement by making a supermajority
vote of either the Congress or the states a prerequisite to initiation of the
amendment process. In Part I.B. of this paper, we will show that the
interpretation that Article V permits limited conventions is more in
harmony with the consensus requirement than the alternative interpre-
tation, which would permit only unlimited conventions. We also show
that the “consensus argument" is supported by legal precedent and
historical evidence.

In Part I.C. of the paper, we review the historical practice of both
the states and the Congress under Article V to show that these bodies

have consistently interpreted that Article as authorizing a limited

convention.

A. The “Equality” Argument: tinder Article V, The
Congress and the State Legislatures are Equally Able to
Initiate the Amendment Process

1. The Congress and the States Arc Equal

No one has ever questioned the Congress’ authority to propose
amendments limited to u single topic or group of topics. The “equality
argument” takes it as a given that Congress is free to propose single
amendments limited to a single topic. Each of the first sixteen
amendments to the Constitution after the adoption of the original ten has
been proposed by the Congress in a manner consistent with this
authority. If the states are equally able to initiate the amendment process,
the states should be equally able to limit the subject matier of proposed
amendments. The structure d history of Article V fully support the
basic premise of the equality amendment.

a. The Simetiire of Article 1’

The procedure for amending the Constitution set forth in Article V
consists of three stages: a determination that amendment is necessary,
formulation of a concrete proposal for amending, and ratification. Each
stage may be carried out in two ways. The determination of necessity
may be made either by the Congress or by the states; the concrete
proposal may be formulated by the Congress or by a convention;
ratification may be granted either by slate legislatures or state conven-

tions."

The structure of Article V strongly suggests that each optional
mode of conducting each stage of the process is different only in form.
The Article is a single sentence with parallel constructions. It imposes an
identical requirement of a two-thirds majority on the Congress and the
Slates to begin the amendment process. It explicitly states that "in either

" If ilie determination of necessity for change i\ made by the slates, the concrete proposal
ot change must he formulated by a convention. If the determination of necessity is made
by the Congress, the concrete proposal must ttlso be formulated by the Congress.
However, even though the "initiation stage" and the "formulation stage" are linked in
this fashion, the two stages are distinct activities, as vidcnced by tlieii division in the
slale-miliaieil amendment process.



Case" — i.e., regardless or the method chosen to determine the necessity
of an amendment and the text of a proposal — a proposed amendment is
valid if ratified in the required manner. It prescribes an identical
supermajority vote for either mode of ratification. On the whole, the
structure of the text indicates clearly that the optional modes of
conducting each stage arc merely procedural alternatives; there is no
suggestion in the language or the structure of Article V that the optional
modes are substantively distinct, that one is subordinate to the other, or
that use of one mode is restricted to particular topics or circumstances.

b. The Framing of Article V and Contemporaneous Commentary

The historical record concerning the rraming of Article V shows
that Article V contemplates an equal po *f initiation between the
states and the Congress and that this basi® quality was the intended
result of a compromise at the Federal Convention of 1787 in
Philadelphia. Furthermore, it is clear that the compromise was to give
Congress power to initiate the amendment process equal to the power of
the States: the delegates first agreed that the States should have a power
to amend that was not dependent for its exercise on the national
legislature; only later did they add a provision giving the Congress equal
authority to initiate amendments.

The first issue about the amending power debated in the Federal
Convention was whether any method of amendment should be included
in the Constitution. When the initial proposition regarding amending the
Constitution was brought up at the Federal Convention 0ll June 5, 1787,
Charles Pinckney of South Carolina objected that such an amending
provision in the Constitution was neither proper nor necessary. Almost
immediately, a vo,e was taken to postpone debate.7

Wh the issue was brought up again 01l June 11, the proposition
debated w, ‘'hat a method of amending the Constitution ought to be
provided at that the assent of the National Legislature ought not to be
required t: eto."s Several delegates criticized the proposition because it
made "tl consent of the National Legislature unnecessary."?

"1 The Records oj the Federal Convention of 1787, at 121 (M. Farrand, cd., rev. cd. 1>37)
(hereinafter cited as “Farrand").

*1 Farrand 202.
fd.

9

It is clear that the advocates of including an amendment provision
wanted to provide the stales with a method of curbing Congressional
power. With fellow Virginian Edmund Randolph in concurrence, George

Mason argued:

It would be improper to require the consent of the National
Legislature, because they may abuse their power, and refuse
their consent on that very account. The opportunity for such
an abuse may be the fault of the Constitution calling for

amendment. 10

The amendment process was taken up again 01l September 10. A
draft of Article V was debated that provided only for a slate-initiated
convention and excluded the alternative method of the Congress itself
proposing constitutional amendments to the states. Under this version,
the Congress was required to call a convention upon the application of
two-thirds of the states. Any amendment proposed by the convention
would immediately become part of the Constitution. There was 110
ratification process. Elbridge Gerry criticized the draft because it seemed
to him that it present! J the danger that two-thirds of the states could
band together and binu ill the states to "innovations™ that could possibly
include the complete subversion of all the state constitutions.l

Alexander Hamilton criticized the draft for different reasons. In
general he approved of the amending power and thought that the
experience of the Articles of Confederation showed that there should be
"an easy mode” for amending the Constitution. The current draft was
inadequate. Hamilton said, because it presented too much of a danger to
the national government — which would be at the mercies of the states,
lie then proposed to the Convention that the Congress be allowed to
propose amendments as well. Hamilton argued that the Congress woeld
"be the First to perceive and will be most sensible to the necessity of
amendments."With Hamilton's voice added to Gerry’s, die Conven-
tion vo'ed to reconsider. At this point. Roger Sherman of Connecticut
introduced the idea that amendments — proposeil either by the Congress
or by the stales — should be "consented to" (i.e. ratified) by the states."

"d.
"2 Farmin' 557
" 1d
"ld.



After further discussion, Janies Madison proposed new language
that summarized and reformulated the discussion so far. His new draft
was predominantly what became the final version of Article V. However,
his new draft also changed the substance of what had been discussed up
to that point. Hamilton’s proposal - a compromise position — had been
to establish equal powers of initiating the amendment process in the
states and in the national legislature. Madison’s draft provided that the
national legislature alone could propose amendments either on its own
initiative or upon the applications of two-thirds cf the state legislatures.
He left out completely the mandatory requirement that Congress call a
convention upon the applications of two-thirds of the states. A conven-
tion was not even mentioned. Madison’s draft passed. u

On September 15, Madison’s draft, slightly altered oy the Commit-
tee on Style and Arrangement, was brought up again for debate:

The Congress, whenever two-thirds of both Houses shall deem
neeessaiy, or on the application of two-thirds of the legisla-
tures of the several Stales shall propose amendments to this
Constitution, which shall be valid to all intents and purposes
as part thereof, when the same shall have been ratified by tinee
fourths at least of the Legislatures of the several States, or by
Conventions in three fourths thereof, as the one or the other
mode of ratification may be proposed by the Congress;
Provided that no amendment which may be made prior to the
year 1808 shall in any manner affect the 1st and 4th clauses in
the 9th section of Article 1.15

Clearly, this draft refers to both single and multiple amendments.
Madison’s unification of the proposing power in the Congress makes that
evident. No one would read this formulation to mean that the Congress
cannot propose single amendments. In fact, it contains the exact
language under which the Congress has been proposing single amend-
ments for almost 200 years. Since the Madison draft provides that onlv
the Congress can propose, it must also mean that the Congress can
propose single amendments regardless of whether the necessity for
amendment is determined by Congress or by an application of the states.

"Id.
"2 Farrand 62

As explained by Professor (now Chief Justice of the High Court of
American Samoa) Grover Rees I,

It seems crystal clear that this provision referred to such
particular amendments as were desired by the states. | cannot
imagine anyone suggesting that the states were expected to say
to Congress, “We think it is about time for you to propose
some amendments. Any amendments will do." Indeed, anoth-
er part of the same sentence would have rendered such a state
“power” superfluous as well as inadequate, since it gave
Congress the power to propose amendments at its own
discretion. Thus the whole provision was perfectly symmetri-
cal: Such amendments would be proposed as were desired
either by two-thirds of both houses of Congress or by two-
thirds of the state legislatures.16

Madison’s draft stimulated a debate that led to the final version:

Colonel Mason thought the plan of amending the Constitution
exceptionable and dangerous. As the proposing of amend-
ments is in both the modes to depend in the first immediately,
and in the second, ultimately, on Congress, no amendments of
the proper kind would ever be obtained by the people, if the
Government should become oppressive, as he verily believed
would be the case.

Mr. Govr. Morris and Mr. Gerry moved to amend the article
so as to require a Convention on application of two-third of the
states. *** ¢

The motion of Mr. Govr. Morris and Mr. Gerry was agreed to
* k% % 17

Thus, the Gerry/Morris revision providing for the calling of a
convention seems to have been made to respond to Mason's concern that
the states not be dependent on the national legislature for proposing
amendments. The delegates evidently thought that they wore restoring

""Rees, supra mile 4, ul Hr

r 2 Farrand 2> (emphasis uiklal).



ihe terms of Hamilton’s compromise.1' There was no discussion to the
pffect that this restoration deprived the states of the power to initiate
particular amendments, a power they clearly had under lhe Madison
formulation. Instead, it appears that restoring the convention provision
was viewed solely as a way of providing an effective alternative means for
the states to initiate constitutional change, including change on a single
topic. The clear meaning of the penultimate draft on this point, as
pointed out by Rees, obviously obtained in the final draft as well. It
obtains in Article V today.

In summary, the debates about what became Article V demonstrate
that the power of initiating the amendment process was initially to reside
only in the slates. The language of the final draft permitting the Congress
to initiate the amendment process was a compromise to allow the
Congress as much power as the states to initiate the amendment process.
Like the text of Article V itself, the history of Article V is devoid of any
indication that the convention mode is sub..tantively different from the
congressional mode of initiating the amendment process.

This interpretation is supported by contemporaneous accounts of
the amending power. Concerning the structure and purpose of Article V.
Madison was able to offer this simple but precise explanation:

That useful alterations will be suggested by experience, could
not but be foreseen. It was requisite, therefore, that a mode for
introducing them should be provided. The mode preferred by
the convention seems to be stamped with every mark of
propriety. It guards equally against that extreme facility,
which would render the Constitution too mutable; and that
extreme difficulty, which might perpetuate its discovered
faults. It. mo.eover, equally enables the general and 'lie state
governments to originate the amendment o ferrors as they may

"Taking way the Congress’ exclusive control over the proposing power and dividing n
between a convention and the Congress seems to be a clear victory for state
prerogatives Arguably, Madison was wrong when he noted just before the vote on the
Gcerry-Morris motion lhat the Congress would "be as much bound to propose
amendments applied for by nvo-ilurds of the States (under the penultimate daft) as to
call a Convention on the like application [under the Gerry/M nris revision] " 2 Tarraml
6.0

be pointed out by the experience on one side or on the other.

And in explaining why single amendments to the Constitution
would be easier to accomplish than the initial ratification of the entire
Constitution, Hamilton clearly assumes that the amending power would
be used for single amendments and just as clearly makes no substantive
distinctions between the two methods of initiating amendments:

Every amendment to the Constitution, if once established,
would be a single proposition, and might be brought forward
singly. There would then be no necessity for management or
compromise in relation to any other point — no giving or
taking. The will of the requisite number would at once bring
the matter to a decisive issue. And consequently, whe”-er
nine, or rather ten States, were united in the desire of a
particular amendment, that amendment must infallibly take
place. There can, therefore, be no comparison between the
facility of affecting an amendment and that of establishing, in
the first instance, a complete Constitution.10

c. Scholarly Commentary

A review of the academic literature reveals that a majority of
commentators have concluded that Article V equally empowers the
states and the Congress to initiate such particular amendments as they
desire. It is noteworthy that most of this commentary was written
without regard to contemporary amendment controversies such as the
balanccd-budget amendment. The Appendix isa compendium of authori-
ties who support the permissibility of limited conventions under Article

V.

It is no coincidence that many of those scholars who have
concluded that Article V permits limited constitutional conventions base
their conclusions substantially on the debates at the Federal Convention
of 1787.*1 These scholars emphasize the purpose of Article V, and

""the Fcdvralnl Xo. JJ, at 2Sb Cl. Madison) (Modern Library cd. 1'U7) (emphasis
added).
II»e "> ' | \a tiS, al ?72 (A. Il.million) (Modern | ibraiy ed 1537).
»' coincidence dial Mime of dime avadcnv.'v wlin deny the equality of die

lie Congress under Article V likewise dcenipli.isi/c die iiiipnriunec of die
iii ui[..isiory (,'liarles tll.ick, whose views are examined in die new subsection, lws



typically they view Article V as a provision governing federal-state
relations, or, more pointedly, federal-state antagonisms. Viewed as such,
Article V takes its place with the many other provisions of the
Constitution that divide and balance governmental power between the
states and the national government.

Accordingly, in summarizing the overall meaning and purpose of
the Article V debates at the Federal Convention, Professor Paul Bator
has remarked:

The central purpose of the convention provision of Article V
was to give the states recourse in the event that intransigent
central authority refuses to consider a grave constitutional
infirmity or defect.”

Professor William Van Alstyne finds that Article V gives the states
a ready means to check any "surprising and alarming" actions of the
national government:

The most expected use of Article V was to permit the states a
reasonably efficient and prompt means of perfecting amend-
ments occasioned by particular developments, e.g. omissions
by Congress or Acts of Congress both surprising and alarming
in view of what had been supposed would be the case, and/or
decisions by the Supreme Court reflecting unexpected inter-
pretations of the Constitution.23

In its Report of the ADA Special Constitutional Convention Study
Committee, the American Bar Association agrees:

From this history of the origins of the amending provision, we
are led to conclude that there is no justification for the \icw
that Article V sanctions only general conventions. Such an
interpretation would relegate the alternative method to an
"unequal” method of initiating amendments. Even if the stale
legislatures overwhelmingly felt that there was a necessity for

said that the framing history proves "next to nothing." Black, Amendment fry Sationul
Constitutional Convention: A Letter to a Senator, 32 Okla. I.. Rev. <)26, 637 (1070)
(hereinafter A Letter to a Senator)

"Forum, A Constitutional Convention: How Well Would It Work? at Il (American
Enterprise Institute, 107%).

;IHearing, supra noli 4, at 295 (Statement of William Van Alstyne).

limited change in the Constitution, they would be discouraged
from calling for a convention if that convention would
automatically have the power to propose a complete revision
of the Constitution.4

Professor Kauper sees the convention method as giving the states
the power to act when they are "deeply troubled":

If the requisite majority of legislatures is directed solely to the
end of calling a convention to propose amendments on a given
subject matter, it is in keeping with the underlying purpose of
the alternative amendment procedure for Congress to limit the
convention to such proposals. The general purpose of the
alternative amendment provision is to provide something of a
safety valve in case the state legislatures are deeply troubled
about a matter which Congress refuses to correct by invoking
its own power to propose amendments.25

And Professor Kurland concurs about this fundamental purpose of
Article V:

The intention of Article V was clearly to place the power of
initiation ofamendments in the State legislatures. The function
of the convention was to provide a mechanism for effectuating
this initiative.2h

The debates of the Federal Convention do not give us a detailed
record of the intent behind every word of Article V. We can learn
nothing from the debates about the details of a convention, for instance. 2
But those debates do give us a clear record of the purpose of Article V
and what critical issues of constitutional principle were resolved by
Article V's final draft.

The clear purpose of Article V would be undermined ifa convention
could not, under any circumstances, be limited, whatever the desires of

'American Bar Association, Report ofthe AHA Speeial Constitutional Convention Study
16 (1>73).

m'Kauper. I'fre Alternative Amendment Process: Some Observations, 66 Mich. L. Rev. 903,
412 tl4bS).

’Hearing, supra note 4, at 1223 (1968 Memorandum of Philip B Kurland).
See Section Il It of Ihi\ paper, pp. 36-43 infra



the states applying for it. It would be undermined because Article V
would no longer provide an equality between the states and the national
government in the power to initiate constitutional change or, in
Madison’s words, to "equally enable” the origination of amendments by

the states and by the Congress.
2. Mistaken Views of the Equality of Article V

Contrary to the analysis above, some commentators have reached a
different result by adopting other ideas about the envisioned role of a
convention under Article V. The problem with these approaches, as
discussed below, is that they reflect a misunderstanding of the role of the
states and would effectively preclude the states from initiating the
amendment process, contrary to the language and purpose of Article V.

a. Equality Between the Congress and a Convention

The leading and 1c gstanding opponent of the notion that Artie. V
permits a limited constitutional convention is Professor Charles Black of
Yale Law School. He reads Article V to require an equality of the
Congress and a constitutional convention:

[A] convention, as one of the two "proposing” bodies under
Article V, would stand exactly on an "equJ footing”™ with
Congress, the other "proposing” body under Article V. The
equality to be sought, as to national concerns, is an equality
between the two national bodies to which the proposing
function is given.28

i. The Congress and a Convention as Equally Independent

Professors Bickel, Dellinger, and Gunther agree with Black that it is
the Congress and a convention that are equal under Article V not the
Congress and the states.2l All four maintain that this basic equality
obtains for the purpose of protecting the independence of a convention,

H'aring, supra note 4, at 191 (Statement of Charles L. Black, Jr.).

WFederal Constitutional Cornelllion: Hearings Before the Subcommittee on Separation of
Powers ofthe Committee oil the Judiciary, United States Senate, 90Ili Cong., 1st Scss. 62
(]96t) [hereinafter Federal Constitutional Convention] (Statement of Alexander Bickel);
Dellinger, supra note 4, at 1630; Hearing, supra note 4, at 310-311 (Prepared Statement

of Gerald Gunther)
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The argument behind their view is that the Congress exercises an
absolute discretion when it deliberates and proposes amendments.
Deliberating and proposing presuppose discretion, Therefore, these
scholars argue, the other Article V proposing body, a convention, must
also possess such discretion and independence of mind. Thus, there can
be no limitations on the agenda of an Article V convention. The states
may not attempt to impose limitations by means of their applications, nor
may the Congress through its call of the convention. Article V, according
to this argument, contemplates an equality of discretion and of indepen-

dence.

For example, the late Professor Alexander Bickel contended that:

A fair reading of the language would seem to indicate that the
other body authorized by Article V to propose amendments —
and that other body is the convention convened by the states,
not the states — that other body, the convention, is alsofree to
propose one or seven or 17 amendments.50

The argument that a convention must be as free as the Congress to
propose amendments, and therefore must be unlimited in its authority, is
based on a confusion about the Congress' dual role under the congres-
sionally-initiated mode of amendment. When the Congress initiates the
amendment process, it undertakes two logically distinct functions: it
determines that a need for change exists, and it proposes a specific
amendment. Although these two steps are taken virtually simultaneous-
ly, they are in fact separate stages in the amendment process. It is only
the former step, the determination of necessity, that necessarily implies
unlimited scope in the congressional power to consider any topic. The
latter step, formulating a proposed text, is necessarily limited by the topic
that led to the determination of necessity.

The parallelism these scholars overlook is that the convention is
equal to the Congress as the drafting body but is not equal to the
Congress as the body that decides that there is a need for change. Under
the convention mode, the states have already determined that there is a
need for change; this determination manifests itself in their applications.
Thus, the states are equal to the Congress in the determination of
necessity stage, the stage that is necessarily unlimited in scope. But the

" Federal Constitutional Convention, supra note 30, ut 62. See also Dellinger, supra note 4.
at 1630-3! (emphasis added),



convention is equal to the Congress in the formulation stage, the stage
that is limited in scope.

ii. A Convention as a Check on the States

Black, Bickel, Dellinger, and Gunther further believe that an
independent convention is essential as an extra check on the states.ll
Whether the Congress or a convention proposes amendments, the states
retain the power to disapprove the amendment before it becomes valid,
these scholars argue. If the convention had been intended merely as a
tool for the states; then they would have been given complete control
over the process, from applying for and conducting lhe convention to
ratifying the amendments proposed by their own conventions.

For example, Professor Dellinger argues that the framers of Article

created an alternative method free of congressional or state
legislative control; a constitutional convention free to deter-
mine the nature of the problem, free to define the “subject
matter” and free to compromise the competing interests at
stake in the process of drafting a corrective amendment. State
legislatures may call for such a convention, but neither they
nor the Congress may control it.'2

This argument has a certain constitutional plausibility to it. It
appears to be another "check" on governmental power in a charter full of
such checks. The argument’s drawback, however, is that the framing
history itself directly refutes it. Essentially, it is the argument of Roger
Sherman who thought that the penultimate draft of Article V (that
lacked only the critical “shall call a convention" language) gave the
states too much power in the amendment process. Sherman wanted more
checks on the collective power of the states, and he proposed several
amendments, including the equal suffrage clause, to that effect. ” He
might well have adopted the convention-as-check argument and pro-
posed that Article V be written so as to provide that conventions once

"See Mack, supra nolo 4, at 204; Dellinger, supra note 4, at 1632; Federal Constitutional
Convention, supra nolo 30, al 62 ([ticket); Hearing, supra nolo 4. al 310 (Prepared

Stntcmcenl of Gerald Gunther).
"e/tearing, supra nolo 4. at 262 (Statement of Waller H. Dellinger)

"2 Farrnnd 557. 629.

applied for ny the stales and called by the Congress were totally
independent of the stales, lie did not, however. Neither he nor any other
delegate proposed or discussed this additional check on the states. A
convention as an independent body was never discussed.

Furthermore, the September 15 vote, inspired by Mason, to re-
insert the "shall call a convention” language was an emphatic endorse-
ment of the argument for more, not less, state power. The last two
clauses of Article V — concerning slavery and equal suffrage in the
Senate — are specific limitations (or checks) on what a supermajority
three-fourths of the states can do to any particular state or states. We
have the record of the debates about the purposes of these limitations.
There is no record, however, of any oilier general limitations — a
convention-as-check provision, for instance — on the states’ role in the
amendment process. In fact, such a general check, Madison’s granting of
the proposing power solely to Congress, was removed from the final

version.

If this convention-as-check or some further limitation on the power
of the stales had prevailed at the Federal Convention, arguably we would
have an overchccked Article V. The states would be effectively checkmat-
ed in their power to initiate constitutional change, which is an essential
purpose of Article V. In fact, under this view of Article V. the states have
no viable role outside of the power to ratify. As lhe late Senator Sam
Ervin correctly pointed out, the states would never attempt to initiate
constitutional change under this theory:

This construction would effectively destroy the power of B.e
states to originate the amendment of errors pointed out by
experience, as Madison expected them to do. '4

In agreement with Ervin is Professor Brickfield who, writing for the
House Judiciary Committee, charges that general and independent
conventions would reduce the convention method (if amending the
Constitution to "an unworkable absurdity."” ” Noonan says that it would
leave the stales "helpless,” and the Senate Judiciary Committee argues

“limn, Proposal legislation to Implement the Convention Method o f fintending the
Constitution, 66 Mich. I.. Rev. 875, 883 (I">68).

“ C. llricklichl. Problems Ri luting toa Federal Constitutional Convention, 85th Cong., 1st
Sesv 20 (Comm [I’rinl 1957)

"Noonan, supra note 4, ;il 644.
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that it would "undermine’ Article V itself by rendering the convention
ilicthod "a constitutional dead-letter.” Van Alstyne calls such an
interpretation "peculiar and hostile,” '7and goes on to observe the folly
in contending that the Stales may apply for only an unlimited conven-
tion, the kind least consistent with the limited purpose of Article V:

| do find it perfectly remarkable that some have argued for a
construction not merely limiting the power of state legislatures
to have a convention, but limiting that power to its least
expected, least appropriate, and yet most dangerous use.3

Of course, a convention does serve as a check on the states — but
only of a certain kind. The state legislatures do not implement all three
stages of the convention method. They set the agenda by initiating and
amend the Constitution by ratifying. But they do not deliberate; they do
not craft the language c.'an amendment; most critically, they do not
decide whether an amendment is to be proposed at all, Regardless, it is
erroneous to conclude that because the proceedings of a convention are
independent of state control that the agenda is likewise independent of
the purposes for which the states caused the convention to be called.

The convention is itself subject to checks and balances as a
temporary fourth branch of government. It is no more "independent” of
the influences of the other branches of government than are the
executive, legislative, or judicial branches. With their applications, the
states indirectly check the authority of the convention by causing the
Congress to call into being a convention, but only one of a certain type.
The Congress directly exercises this check by means of its power to call
such a convention into existence.

b The "Second Philadelphia™ Argument: Article V Does Sol

Contemplate Equality

Many of those who argue for general and independent conventions
frequently take their arguments a step farther by urging that (he two
methods of amending the Constitution have different purposes and are
therefore unequal. According to this school of thought the workable and
normal methou of amending the Constitution is the one that has always
been used. Th. convention method is to be reserved for rare and exotic

1Van Alslync, supra mile 4. al WO.

"Id ai 001(emphasis m nngin.ilj

occasions. The key feature of this argument is the way its proponents

misconceive a convention.

For instance, Alexander Bickcl described the convention method as
an opportunity for "a national forum" oil the Constitution, which should
be open and not predetermined by the states." Dellinger says that a
constitutional convention is "an awesome device" to be used in times of

crisis. 10

Black has said that the convention method looks to "a general
dissatisfaction with the national government or a breakdown thereof."4
Professor Ackerman would restrict the convention method to occasions
"when the states are willing to assert the need for an unconditional
reappraisal of constitutional foundations."43 Professor Tribe of Harvard

Law School has said that:

Such a convention would inevitably pose enormous risks of
constitutional dislocation — risks that are unacceptable while
recourse may be had to an alternative amendment process (the
congressional initiative) that can accomplish the same goals
without running such serious risks.4'

As noted above, the most reasonable interpretation of the text is
that Article V provides for an equality of initiation and that both
methods of initiation are designed to be useful and equal in purpose. The
history of the framing of Article V is devoid of any details that might
provide support for the "second Philadelphia” argument. In addition,
Madison’s and Hamilton’s references to the amending power in The
Federalist indicate that the Article V process is designed for "useful
alterations” rather than merely for "sweeping revisions." The "second
Philadelphia” argument is an interesting theory, but no evidence can be
marshalled to show that it has anything to do with an Article V

convention.

'Federal CmiMituiinnal Canvention, supra note 50, at 62 (Picket*

"/h arms;, supra note 4. al 254 (testimony of Waller | Dellinger).

"Ilinck, supra mile 4, al 201.

" Aiketuiuii. Vntmisitiuitonul Convention, New Republic. March 4. I'D9, at H

1/tearing, supra note 4. at 502 (Statement nl Laurence It Irihel
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H. The Consensus Argument: Article V Requires That the
Constitution be Amended If and Only If A
Supermajority Agreement Exists

The word "consensus" is used here to mean an agreement based on
more than a bare majority, or, in the words of one commentator, a
"manifest agreement.”"44 As already pointed out, Article V requires a
consensus — a supermajority — when the Congress deems amendment
necessary, when the states likewise deem amendment necessary by
applying for a convention, and when amendments proposeil to the states
are ratified. According to the consensus argument, the Constitution
requires that a consensus be identified before constitutional change can
take place.

The consensus requirements of Article V reflect a clear consti-
tutional presumption in favor of permanency and s ability. They serve as
hurdles to those who would change the Constitution, and Article V is
designed to make clear that the necessary hurdles have been jumped
before the Constitution is amended. Only the view that Article V permits
limited conventions allows for the necessary clarity about the existence of
a consensus. This is perhaps best shown by the arguments that ignore the
consensus requirement, as will be seen below.

The t"®&t of Article V requires that a consensus be identified at two
stages: at the initiation stage and at the ratification stage. The barrier to
constitutional change provided by the three-fourths ratification consen-
sus is not a sufficient barrier according to Article V. A prior consensus at
the initiation stage must occur before proposing and ratification can even
be considered. Without this required prior consensus, there would be no
Article V impediments to a “runaway" convention. If the ratification
consensus were to be accepted as the only necessary barrier to fa tic
constitutional change, then there would be no reason for Article V to
provide for a two-thirds vote of the Congress or an agreement of two-
thirds of the applications of the states. In view of the multi-layered
consensus requirements provided by the text of Article V. one should be
wary of interpretations that ignore them.

Consensus serves to discourage notions about sweeping revisions of
the constitutional system. Two hundred years of constitutional experi-
ence have shown that it is quite difficult to achieve such a consensus.

44'Icjrmg, iupra note 4, at 29) (Statement of William W. Van Alstync)
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Every one of our constitutional amendments has been a consensual
response to a specific problem. If the states are equal to the Congress in
the power to originate amendments, they must have equal power to take
action based on the only kind of consensus that in practice ever occurs: a
consensus about a particular issue or set of issues. The conclusion that
Article V permits limited conventions is consonant with the consensus

requirement of Ailielc V.

1. Limited Conventions Uphold the Consensus Requirement

a. Dillon v. Gloss

The Supreme Court has agreed that consensus is a crucial theme of
Article V. In Dillon v. Gloss,4 the Court was faced with a plaintiff who
was seeking to nullify a constitutional amendment. Dillon, a convicted
bootlegger, was seeking a writ of habeas corpus on the ground, among
others, that the Eighteenth Amendment should be declared invalid
because the Congressional resolution that had proposed it to the states
contained a provision declaring that the amendment must be ratified
within seven years. Dillon argued that the Congress’ attempt to limit the
lime had voided the proposal because “Congress has no power to limit
the lime of deliberation or otherwise control what the legislatures of the
states shall do in their deliberations."46

In a short and unanimous opinion, the Court generally endorsed the
power of the Congress, "as an incident of its power to designate the mode
of ratification," 4/ to set the time for ratification. However, the power of
the Congress was not unqualified in this matter, the Court said. There
were “reasonable limits,",s anil governing these reasonable limits was a
principle derived from the "general purport and spirit of the Article”:44

(I'i is only when there is deemed to be a necessity therefor that
amendments are to be proposed, the reasonable implication
being that when proposed they are to be considered and
disposed of presently * * & [A]s ratification is but the

4,286 US )ES (1921)
*1(1 at 369.

47M. i 376.

* 1. ;i V5-70

“Id. at 375.



expression of the approbation of the people and is to be
effective when had in three-fourths of the States, there is a fair
implication that it must be sufficiently contemporaneous in
that number of states to reflect the will of the people in all
sections at relatively the same period, which of course
ratification scattered through a long series of years would not
do/ 0

Thus, according to the Supreme Court, an Article V consensus is a super-
majority agreement on the same subject at the same time that has been
made manifest and clear by the procedures of Article V.

b. Under the Convention Method, the Congress Carnes Out the

Consensus of the States

With respect to the congressional method of initiating amendments,
the consensus of the Congress is expressed in the approval of an
imendment by two-thirds of the members. With respect to the conven-
ion method, the consensus of the states is expressed in the convention
tpplicafions of two-thirds of them. This necessary consensus then
equires the Congress to call ("shall call") a convention. Here the
‘ongress is the servant of the states. It adds nothing to the consensus; it
akcs away nothing from it. The Congress did nothing to create the
onsensus, but it must recognize the fact of its existence and respond by
ailing a convention.

If the states choose to condition their application for a convention
n discussion of a particular amendment or subject, then the Congress
mst call a convention of that kind if the principle of consensus is to be
indicated. This is all the more obvious when the equality argument is
msidered in conjunction with the consensus argument. Under Article
, both the states and the Congress are equally able to vindicate a
msensus of their own discretion.

C. There Is an Intuitive Understanding of the Importance
msensus

The Congress currently has pending before it constitutional conven-
>n applications from well over two-thirds of the states. There is at

of

present a total of thirty-nine convention applications/ I Why is the
Congress not already required to call an Article V convention? The
answer is that there are not two-thirds calling for the same kind of
convention. Some states have called for a convention on the subject of a
balanced budget, others for a convention on the abortion issue, others for
conventions on entirely different subject matters.

In other words, there is no present requirement that the Congress
call a convention because it is well-understood that the Constitution
requires consensus and because practically everyone shares an intuition
about the meaning of consensus. Before a convention can be called, more
is required than that two-thirds of the states apply for a convention;
rather, there must be two-thirds of the states calling for a convention on
the same subject at the same time.

it makes no sense to argue, on the one hand, that the Congress need
not call a convention because, though it has more than thirty-four
applications, it does not have two-thirds on the same subject, but, on the
other hand, that, any convention called by the Congress after receiving
the requisite number of applications on a single subject would not be
limited to the subject that led to its creation. Either consensus on the
subject of a convention is essential, in which case there is no present
requirement that the Congress call a constitutional convention; or such
consensus is irrelevant, in which case a convention must be called

immediately/"”

‘Since 1™>77 alone. .<i stales have siihmiiieil convention applications. Sic Semite Report,
supra note 2, ill 57.

'«'Because he thinks that applications must specifically call for a general convention (pp.
24-27 infra), Black argues that "most or all of the pending applications are invalid" .See
Hearing, supra note 4, at ISS (Black). According to their arguments that limited
applications should he counted toward the calling of an unlimited convention (p. 27
tnjiii), it might seem that Gunther and Dellinger agiec that the Congress is required to
call a convention at this lime. However, Dellinger answers that certain slate
applications cannot he lumped together to form the necessary two-thirds "if based on
the erroneous assumption that Congress is empovuicd to impose subject-matter
limits." Stale applications tire permitted to “recommend.” however, that a convention
consider only a particular subject, "provided that it is ilcm that the suggested limit is
only a recommendation.”" See Dellinger, supra, note 4. at 1234. Since the states have
been basing their applications on this "erroneous assumption." it cun be seen that the
practical result of both the Black view and the (iimther/Dellmger view is the same:
virtually all of the current applications are invalid; and there is no present tcquircincni
that a convention tv called



2. Arguments Against Consensus

In a series of influential articles, Black has argued that the phrase "a
convention for proposing Amendments” in Article V prohibits the
convening of a limited constitutional convention.M He "tracks" the
language of Article V to derive the following hypothetical application for
a convention by a state legislature:

Application is hereby made that Congress call “a Convention
for proposing Amendments."

He then asserts that this application would

of course, be valid. ... How could it be that an application for
the very thing the Article mentions, in the very words of the
Article, would not be valid?%

And such an application would necessarily be one for a general
convention "to ‘propose’ such amendments as it thinks proper."'5 A
convention, at its discretion, could propose only a single amendment, of
course, but it could not be called for that purpose. Black concludes that
to suggest that Article V permits a limited convention imposes a meaning
beyond the "plain” meaning established by his hypothetical state
application.5t In reaching this conclusion, he docs not say that state
applications must track the precise language of Article V in order to be
valid; only that, because an application that does track the language is an
application for a general convention, all applications, however worded,
must be for a general convention.

The first response to Black’s tracking argument is that it does not
prove as much as he suggests. Black has proven that Article V permit"
unlimited conventions, but he has not shown that Article V also prohibits
limited conventions. His hypothetical application may well be one valid
possibility, but his argument dues nothing to show that it is the only
possibility. The tracking technique is not inherently wrong, but it is used
here in a wrong way.

'See. e.g., Black, .1 Letter to it Simitar, supra noic 22: black, The Propon'd .inendntent
of Article I' A threatened Disinter, 72 Yale L J. 957 (1963); Black, supra note 4.

1Black, A Letter to a Senator, supra noic 22, (it 62K-29,
"hi.
hi.
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Furthermore, Black’s argument is based on a misunderstanding of
the consensus requirement. The consensus requirement provides assur-
ance that the process of constitutional change cannot even begin unless a
broad-based agreement on the need loi change is clearly expressed.
Because Black's model permits only formal applications sanitized of the
real motivations behind the applications, ii provides no such assurance. It
would be impossible to determine from the face of such applications
whether two-thirds of the states agreed that any issue was sufficiently
important to warrant the submission or amendments. Black’s model
leaves open the possibility that the process of constitutional change could
start even if less than two-thirds of the states believed any specific issues
merited an amendment. Under Black's model, an important constitution-
al safeguard is lost. The lirst Article V requirement that acts as an
impediment to change, namely, the two-thirds consensus at the initiation
stage, is no longer functional.

Black’s textual analysis is seriously flawed in several additional
respects. His argument results in a strained and narrow reading of the
plural word “Amendments" in Article V. In the Constitution (as in
everyday discourse), plural nouns arc used to denote both the singular
and plural meaning of those nouns. For example, the executive authority
"to make Treaties” clearly includes the power to make a single treaty.5

Hlsewhere in Article V itself, the congressional authority "whenever
two-thirds of both Houses shall deem it necessary, [to] propose
Amendments,” plainly includes the power to propose an individual
amendment. If one were to track this clause as Black tracks the
convention clause, however, the Houses would "deem it necessary"” for
the Congress "to propose Amendments,” and (under Black’s logic) the
Congress would be required to propose at least two amendments, plainly
an absurd result.

If a "convention for proposing Amendments"” were a permanent
branch of government, the phrase "lor proposing Amendments” could be
read to leave the subject matter and number of amendments to the
discretion of the convention itself. Because, however, the phrase "for
proposing Amendments" is used in the very clause that empowers the
states to require the creation of a convention, the more natural
interpretation is to view the phrase as dependent on the purpose for
which a convention was created. If the stales desire and apply for a

*Yrr Article Il. Section 2. Clause 2 of the (*oii%hiiitioii



mlimited convention, the Congress then must call a limited convention.5'

Rees’ observations that the penultimate draft of Article V clearly
included the singular ("particular amendments") and the plural in the
word "Amendments" and that this inclusiveness was not changed in the
transition to the final draft have already been mentioned.51

In addition, Rees has provided another counterargument to Black’s
reading of Article V. Black asserts that the singular cannot be included in
the plural word "amendments,” because:

a general convention and a limited convention are different in
kind. They arc as different in kind as (1) the freedom to marry;
and (2) the freedom to marry one of two or three people
designated by somebody else.*0

Rees takes up Black’s marriage metaphor and neatly refutes it in the
following fashion:

The power to call a convention to consider the amendments
you desire, and the power to call a convention to consider any
mid all amendments, are as different as (I) the freedom to
marry a person of your own choosing; and (2) the freedom to
marry, provided you commit yourself in advance to marry one
or more persons selected by somebody else on the day of the

ceremony/'l

Gunther and Dellinger argue that a convention's agenda cannot be
limited but that the states are permitted to submit applications referring
to or recommending a specific issue or issues. In Gunther's words:

To me, the most persuasive interpretation is that states may
legitimately articulate the specific grievances prompting their
applications for a convention; that Congress may heed those
complaints by specifying the subject matter of the state

" See Senate Report, supra note 2. at 26.
'“See page 9 supra
"'Black. .1 t.eiier to a Senator, supra note 22. at 630.

MRecs. The Amendment Pratess and l.united Conslitutional Contentions, Benchmark.
March-April 1°>86. al 77, To get the full flavor of the elaborate metaphor that Rees
develops to counter Black’s marriage argument, the reader should refer to the citation.

grievances in its call for a convention; but that the
congressional specification of the subject is not ultimately
binding on the convention.l’

At bottom, the Gunther/Dellinger view is even more extraordinary
than Black’s. Under Black’s view, it would be unclear whether a genuine
consensus had been reached. The general applications would hide the
specific intentions. Under Gunther’s and Dellinger’s view, on the other
hand, it would be absolutely clear that a consensus had not been reached.
According to their scenario, the Congress is allowed to collect different
kinds of applications, for instance, ten abortion applications, fifteen
balanced-budget applications, and a few other odd applications, and
forge them together into a coalition sufficient to trigger a constitutional
convention. Indeed, because the language of Article V is mandatory (the
Congress "shall call a convention"”), it may be that, under the Gunther/
Dellinger view, the Congress is required to lump together unrelated
applications for a convention in just this manner. If so, one may question
why the Congress is not presently required to call such a non-consensual
convention, beeause the Congress presently has applications from well
over two-thirds of the states.

Clearly this scenario is a prescription for a genuinely runaway
convention. No delegation would arrive at such a convention with
enough of a consensus or a mandate to accomplish anything. Vote-
swapping easily could become the order of the day. If any amendment
were proposed by the convention, then several amendments might be
proposed as part of “logrolling” deals by delegates. The states might be
faced with a smorgasbord of unrelated amendments to ratify.

The arguments of Black, Gunther, and Dellinger concerning
consensus effectively cause the convention method to become a constitu-
tional dead-letter. Absent the "complete breakdown" scenario, the slates
would never apply for a convention. No state interested in a specific issue
would apply for a convention whose agenda was required to be open to
all issues. No state with a limited grievance would be willing to apply for
a convention at which a multitude of grievances could be addressed.

'Gunther, supra note 5. at 12
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C. The Argument by Practice; Doth the States and the
Congress Have Interpreted Article V As Providing for

Limited Conventions

The argument by practice points out that tltc state legislatures have
consistently been interpreting Article V as permitting limited conven-
tions and that the U.S. Senate has twice unanimously passed a
Constitutional Convention Procedures Act that contained the same

interpretation.

This experience under Article V, although by itself not dispositive
of the issue, is entitled to great weight. It indicates that Article V has a
plain meaning that is cognizable by elected officials at both the state and
national levels, representing diverse parts of the country, carried out over
a long period of time.

Likewise, this experience under Article V is based on the important
principle that branches of government at all levels have the right and
duty to interpret the Constitution. This principle does not challenge
judicial review. It merely asserts that, in addition to court decisions, the
practical application of the Constitution has the effect of establishing
constitutional precedents.

1. Elected Officials Have Been Interpreting Article V as Allowing
for Limited Conventions

a. The Experience and the Interpretation of the States

The practicality and the utility of the amending power anticipated
by its framers is more a phenomenon or the Twentieth Century than
either the Eighteenth or Nineteenth.6'

The experience of the Eleventh Amendment, ratified in 1795.
demonstrated that the national government was not at the lime the kind
of unresponsive and intransigent central authority that required the
invocation of the convention method. The Congress quickly responded to
the national furor over the increase of the power of the federal judiciary

"‘Our analysis excludes the Hill nl Rights the passage of which was politically obligatory
on the f irsl Congress because so litany of the Males had conditioned their ratification of
the Constitution on the addition of a list of rights.

caused by the Supreme Court’s decision in Chisholm v. Georgia& by
proposing the Eleventh Amendment. It was just as quickly ratified.

Only four amendments were ratified in the Nineteenth Century.
The Twelfth Amendment was strictly an administrative measure occa-
sioned by the unexpected and unwanted "tie” vote for the Presidency in
the 1800 election. The next three, the Thirteenth, Fourteenth, and
Fifteenth, were all occasioned by the extraordinary circumstances of the
Civil War.

Forty-three years elapsed between the ratification of the Fifteenth
Amendment in 1870 and the ratification of the Sixteenth Amendment in
1913. In the Twentieth Century, a new constitutional amendment has
been ratified every eight years on the average.

Like the use of the amending power itself, state invocation of the
convention clause of Article V is a phenomenon of the Twentieth
Century. This phenomenon is becoming increasingly important in the
latter half of the Twentieth Century. From the ratification of the
Constitution in 1787 until 1893, only ten convention applications were
received by the Congress, and all were received before the Civil War.
Since 1893, each of the fifty states has sent in a convention application,
and a total of more than 300 applications have been received. In the
period 1975-1985 alone, thirty-six of the stales applied to the Congress
for a convention, and some stales applied more than once.6 Thus, the
history of the interpretation of the convention mode of amendment by
elected officials in the states is being written in our time.

All ten of the Nineteenth Century applications were submitted for
the purpose of convening a general constitutional convention. In the
twentieth Century, however, the states have, with few exceptions,
applied for conventions limited to a single issue, often expressly limiting
the convention for the "sole and exclusive" purpose of considering that
issue, and occasionally asserting that, if the convention goes beyond this
issue, the application would automatically be withdrawn. Some applica-
tions have also expressly stated that the authority to limit the subject of
an Article V convention cannot be contravened by congressional

*: us i: D.itt) -m (i74.).

Senate Report, supra note 2, al 10.
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action.&

Limited State applications increasingly have become an effective
lobbying tool in efforts to encourage the Congress to propose amend-
ments on its own concerning various issues. Indeed, applications often
specifically include a request that the Congress propose an amendment
on the relevant issue and assert that the application becomes effective
only if the Congress fails to act*7

In the Twentieth Century, six major issueshave come close to
receiving enough applications to warrant a convention call. By 1912, the
drive of the Progressives to require direct election of U.S. Senators
received thirty of the necessary thirty-one applications. This convention
drive prompted the Congress to propose the Seventeenth Amendment,
which was quickly ratified. Also starling at the turn of the Century, a
movement to prevent polygamy received twenty-five applications by
1930. Over an eighteen-year period, 1939-1957, a movement to limit the
taxing authority of the national government collected twenty-seven
applications. A campaign to partly nullify the Supreme Court’s appor-
tionment decision in Reynolds v. Simsb8 received thirty-two of the
necessary thirty-four applications in a short period of time from the late
1960’s to the early 1970’s.

In the late 1970’s, nineteen states applied for aconvention to
prohibit abortion or alter the right to an abortionpromulgated by the
Supreme Court's decision in Roe v. IVadef” And since 1973, thirty-two
states have applied for a convention to propose an amendment to balance
the budget of the national government. "

b. The Experience and the Interpretation of the Congress

Prompted by the drive to convene a convention on the issue of
apportionment, the Senate in 1967 began to consider legislation provid-
ing procedures for the calling of a limited constitution convention. It has
been considering such legislation continuously ever since. The Senate has

"'See Hearing, supra note 4. ;it 263 (Dellinger)
7 1d.
"377 U.S. 533 (1904).

410 US It.) (1973).

""Senate Report, supra note 2, at 13

twice (1971, 1973) unanimously passed a Constitutional Convention
Procedures Act, and the Senate Judiciary Committee has unanimously
reported out bills on two other occasions (1984, 1985). The two earlier
bills occurred in a Senate controlled by the Democratic Parly, while the
latter two occurred when the Senate was controlled by (lie Republican
Party.7

All four of the bills were based on the conclusion that the Congress
must call a limited constitutional convention if the requisite number of
states apply. Thus, the Senate has repeatedly affirmed the same Article V
interpretation articulated by all fifty of the slates throughout this
century. The U.S. House of Representatives has never taken any action
on constitutional convention procedure bills, although Professor Brick-
field’s study concluding that Article V permits limited conventions was
printed by the House Committee on the Judiciary in 1957.72

2. The Arguments of Proponents of an Unlimited Convention
Cannot Be Squared With This History

The views of Black, Bickel, Dellinger, and Gunther reviewed
throughout this paper, if true, would point to a wide gulf between the
correct meaning of Article V and the meaning that the states and the
Congress have understood and acted upon. Such a gulf may be possible,
but it must bear a heavy burden of proof, especially with respect to the
interpretation of a constitutional provision that directly grants elected
officials specific powers.

a. The Relevance of the Early State Applications

Black has decided that the early practice under Article V must be
taken as definitive. The ten early applications, all of which called for a
general convention, demonstrate the “original understanding” 73 of
Article V, Black says. Those ten pre-Civil-War applications were based
on the correct “assumption that the provisions in Article V authorized
the legislature to apply only for a general convention.” 74 The other more
recent 300 applications are “obviously convenient for the state legis-
latures." They are based "on their own implied claims, which arc

nlit. at 13-15.
,:Supra noie 36.
"Hearing, u/pra note 4, at 177 (Testimony of Charles L. illnck).
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obviously in Itic nature of self-serving declarations." % Furthermore,
Black asserts that the general neglect of the Article V convention mode
itselfduring the early period demonstrates that it is not to be understood
as a vehicle to respond to specific political problems.

While not implausible, Black’s argument demonstrates only that
calls for a general convention were consistent with the "original
understanding” of Article V, but it does not clearly show that any kind of
limitation was thought to be inconsistent. One can legitimately question
the argument that the first ten applications reflect the definitive
construction of Article V, while the subsequent 300 applications that
reflect a different understanding are to be ignored in determining Article
V’s proper construction. In addition, it can be considered predictable that
more radical constitutional alterations were proposed closer in time to
the original Constitution rather than after the passage of time had
institutionalized the document more deeply in the national fabric.

Moreover, Black’s argument does not take into sufficient account
the differing political and legal needs of the early Nineteenth Century
and the post-Civil War period. Prior to our era, constitutional adjudica-
tion ordinarily did not involve federal intervention in particular legisla-
tive and administrative fields traditionally reserved to the states. The
growth in the number of topic-specific calls for a convention may be
attributable in part to disagreement with particular congressional and
judicial decisions viewed as intrusions on state regulatory authority. In
addition, until the New Deal and the concomitant expansion of the
federal role in daily life, particular federal activities and programs may
not have been perceived as sufficiently important to warrant ad hoc
constitutional modification by the convention mode.

b. Limited State Applications as "Self-Serving Declarations"

Black’s claim that the modern practice of the states in requesting
limited conventions is no more than the convenient assertion of self-
serving declarations is particularly 'inpersuasive. It is quite clear from the
framing history of Article v that the power to initiate constitutional
change (including change by single-subject amendments) was originally
to be vested exclusively in the stales; the giant of a like power to the
Congress was the result of a subsequent compromise. The states’
assertion of the right to a limited convention cannot be compared fairly

"hi. at 177-78

with an unsupported self-serving declaration; the convention method,
after all, is the explicit constitutional means of effectuating the interests

of the stales.

Moreover, the states' assertion of interests has commanded the
assent of a body which under Article V may often be the natural
adversary of those interests. The Senate has concurred several times in
the states’ assertion of the right to a limited convention; this suggests that
the states' view on the matter is shared by federal elected officials whose
own political power would in theory be diminished by acceding to state
claims to initiate amendments on a single topic.

C. The Federal Convention of 1787 Is Not Analogous to an Article V

Convention

It is frequently said that the only constitutional convention with
which we have experience, the Federal Convention of 1787, was itself a
"runaway convention."7" After all, the argument goes, the delegates to
that convention were charged to consider amendments to the Articles of
Confederation. Instead, the delegates proposed an entirely new charter of
government.

This argument is not persuasive for the simple reason that the
Philadelphia convention occurred under the aegis of the Articles of
Confederation, not Article V of the Constitution. Not only did the
Articles of Confederation not provide a convention method of initiating
amendments, they provided no amendment power at all.

It is also somewhat misleading to say that the Philadelphia
Convention was “runaway,” for the "call" for that convention by the
Continental Congress7, did speak in broad terms. There were "defects in
the present Confederation,” and "alterations and provisions"7’ seemed
necessary. No specific defects were enumerated.

L (\\ IU-rm.ui Pritchett discusses iliis in Pritchett. Why Risk a Constitutional Convention!
Tin- CT-nicr Magazine, March, 1°>80. reprinted in Hearing, supra note 4. at 515.

Resolution of Congress, February 21. 1787.
"l1d.



Ir. THE LIMITATIONS OF A LIMITED
CONVENTION CAN BE ENFORCED

As set forth in Part I, we believe that Article V clearly contemplates
limited constitutional conventions. A separate but related question is
whether the Constitution provides for or permits effective enforcement of
limitations imposed on a convention. In this Part, we conclude that the
Constitution provides authority for the enforcement of limitations
through the states, the Congress, the courts, and the delegates. We also
conclude that political constraints would provide an additional means of

enforcement.

A. The States

Article V provides that three-fourths of the states must ratify
constitutional amendments proposed either by the Congress or by a
constitutional convention. This is the ultimate and most important
constitutional “check*' on the amendment process. Neither a convention
nor the Congress can accomplish any constitutional changes by itself.
Only the states cause the Constitution to be amended by the act of

ratification.

Of the four agents who have power to enforce the limitations of a
limited constitutional convention, the state legislatures are likely to be
the most vigilant. A convention is called for the purposes of the states.
The agenda of a convention is prescribed by them. It is their consensus
that causes the convention to come into being. Thus, the states can be
expected to be most intolerant of any proposals from a convention that
violated the terms of its convening. The states, having previously
demonstrated a consensus about a certain subject at the initiation stage,
would in all likelihood not suddenly ignore that consensus at the

ratification stage.

Historical experience demonstrates the role of the states’ ratification
power in preventing the amendment of the Constitution without a broad
national consensus. In this century, three constitutional amendments
proposed by the Congress have failed of ratification by the states — the
Child Labor Amendment, the Lqual Rights Amendment, and the
District of Columbia Voting Rights Amendment. This experience
demonstrates that, even where a substantial consensus may exist
temporarily in the proposing body, the Congress, a constitutional

amendment cannot achieve ratification unless it is in accord with an
enduring national consensus of three-fourths of the states.

Il. The Congress

Article V explicitly grants two powers to the Congress under the
convention mode. The Congress has the power to “call” a convention
and the power to choose between the two methods of ratification: by stale
conventions or by state legislatures. In addition, the Congress always has
the power to make laws “necessary and proper"7’to carry into effect its
other powers.

The authority of the Congress to enforce the limitations of a limited
convention arises from the first of these two powers, the power to call.
That power imposes a duty (“shall call”) on the Congress to call a
convention when the states' consensus has been made manifest. Thus, the
power to call is actually a duty to call.KOThere is no conflict between the
congressional power to call and the desires of the states, as Black, among
others, has argued8 because the power to call is not a discretionary
power. It is exercisable at the behest of the stales and only at the behest
of the states.

Since the power to call is a power in the service of the states'
objectives, the Congress’ ancillary authority under the necessary and
proper clause is also authority to effectuate the objectives of the states. If
one accepts the conclusion of Part | that the states are free to apply fora
limited convention, then the Congress’ power to call includes a power to
call a limited convention; that would be the only way to exercise the
power so as to effectuate the states’ wishes. Thus, when the requisite
number of states have requested a convention limited to a given topic, the
Congress has the power to take all steps necessary and proper for such a
limitation, This ancillary power includes the power to set the limitations
in advance and to ensure that the limitations have been adhered to.
Arguably, one way of ensuring that the limitations have been adhered to
is to provide that proposals emanating from the convention which stray

"See U.S. Constitution, Article I, Section K Clause IS.

“’0Or course, the duly to cull n convention arises only if the Congress determines that it
lias received the required number of upplieiilions pertaining to a given issue or group of
issues to trigger the duty.

m5Vc Hlack, A Letter to a Senator, supra note 22. at 627.
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from the subject matter limitation are not submitted to the states for
ratification.

1. Congressional Power to Legislate
a. The Need for Legislation

Article V leaves unanswered a host of practical, legal, and
constitutional questions about constitutional conventions. Where do the
states send their applications? How soon must Congress act after the
two-thirds consensus has been achieved? Where and when will a
convention be held? Who will be the delegates and how will they be
appointed or elected? How many delegates shall each state have?
According to what parliamentary rules will the convention be conduct-

ed? There are many others.

There have been uncertainties even about the collecting and
counting of applications. At a 1979 Senate Judiciary Committee hearing,
the following exchange took place:

Senator Hatch. ** * There are 30 states that have called for a
Constitutional Convention on the subject of the balanced
budget amendment, or something approximating that. Yet,
your list contains the names of only 24 States * ** If | could
ask, why is there this discrepancy?

Mr. Kimmit [Secretary of the Senate]. | can only assume,
Senator Hatch, that those petitions that are not on our list are
in the possession of the committee. The previous procedure
that | outlined was not a tight one and our office apparently
dropped the ball in not keeping track of those petitions/"

The Federal Convention of 1787 deliberately left procedural and
administrative questions unanswered. The records show that only
Madison addressed these questions:

Mr. Madison remarked on the vagueness of the terms, “call a
convention for the purpose,” as sufficient reason for reconsid-
ering the article. How was a Convention to be formed? by
what rule decided? what the force of its act? ... He saw no
objection however against providing for a Convention for the

Hearing, supra note 4. al 46-47.

purpose of amendments, except only that difficulties might
arise as to the form, the quorum &c, which in Constitutional
regulations ought to be as much as possible avoided.H

Madison saw the "difficulties” inherent in the lack of detailed
provisions for a convention. The sense of his statement about "constitu-
tional regulations” for a convention seems to be that Article V should
have laid out in detail the "form,” the "rule," lhe "quorum," etc,, for
possible conventions. Madison’s views did not prevail, however.

Since 1967, the Senate has sought to articulate in legislation the
constitutional powers of the Congress under a limited Article V
convention.” The purpose of the Senate has been to permanently settle
all questions of procedure with respect to the application, calling, and
ratification stages of the convention method; to separate its own
authority from a convention’s with respect to the convention’s internal
rules and procedures; and to separate these procedural issues from any
ongoing drives to call a convention. In the early 1970's, the Senate
attempted to enact legislation before the drive for a re-apportionment
convention required the Congress to call the required convention.
Likewise, in the early 1980’s, the Senate attempted to enact legislation
before the drive for a balanccd-budget convention was successful.

The late Senator Sam Ervin, the original sponsor of convention
legislation, said that the renewed state interest in the convention mode
coupled with the lack of any precedents had raised "perplexing
constitutional questions™ that required "orderly and objective consider-
ation." because

only bad precedents could result from an effort to settle
questions of procedure under Article V simultaneously with
the presentation of a substantive issue by two-thirds of the
stales.w

*¢2 Parrand 557.

"4Virtually all of miix opponents of a limited convention, including Dellinger, Gunther,
and liickcl, ague Mint the Congress lias ihe authority to legislate in this area. See
Hearing, supra note 4. at 261 (Dellinger) and at .310 (Gunther); Federal Consiilniinnal
Consenlioii, supra note 30, at 59 (Picket) tinl see note '>3, infra.

* Mrsin. supra note 35, al 878. 874.



In the 1971 committee report that served as the basis of the first
eunanimous Senate passage of a procedures bill, the Senate Judiciary
Committee said that its purpose was to "effectuate” Article V and make
it "meaningful” by providing the appropriate “machinery"” for a limited
constitutional convention.l6 Furthermore, the Committee urged passage
of the bill:

in order to avoid an unseemly and chaotic imbroglio if the
question of procedures were to arise simultaneously with the
presentation of a substantive issue by two-thirds of the State
legislatures. Should Article V be invoked in the absence of this
legislation, it is not improbable that the country will be faced
with a constitutional crisis the dimensions of which have
rarely been matched in our history.&

In 1985, the Committee summarized its conclusion about the need
for enabling legislation for Article V in these terms:

The principal objective of S. 40 is to ensure that the Congress
has clear standards and criteria by which to judge convention
applications before it, and that any convention which ultimate-
ly results is conducted in an orderly and clearly defined
manner *** Much of the credibility in the assertion that a
convention would lead to a "constitutional crisis" derives from
the fact that so many procedural uncertainties exist with
respect to the convention process — uncertainties that S. 40 is
intended to resolve. 8

b. The Power to Legislate

As slated above, the power of the Congress to legislate isan incident
of its two explicit Article V powers, the power to call and the power to
prescribe the mode of ratification, and of its constitutional power to
make laws "necessary and proper" for executing its other powers.

The power to call is properly regarded as a power at the service of
the states’ power to initiate the amendment process. Article V says that

"Federal Constitutional Convention Procedures Act, S. Rep. No. 92-3.16, 92d Cong., 1st
Sess. 1. 2 (1971).

*'ld. at 2.

"Senate Report, supra note 2. at 2.
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Congress "shall call" a convention whenever the requisite two-thirds
consensus has been achieved. This is mandatory on the Congress. It is
not a legislative power which includes the discretion not to act. It must
be done. In Federalist 85, Hamilton explained this duty:

13y the fifth article of the plan the Congress will be obliged,
"on the application of the legislatures of two-thirds of the
states ... to call a convention for proposing amendments. * **
The w'ords of this article are peremptory. The congress "shall
call a convention.” Nothing in this particular is left to the
discretion of that body.

And in a 1789 letter on the subject, Madison stated that the question
whether to call a convention "will not belong to the Federal Legislature.
If two-thirds of the states apply for one, the Congress cannot refuse to
call it: if not, the other mode of amendments must be pursued."sl

On the other hand, the Congressional power to prescribe the mode
of ratification, in state conventions or in the state legislatures, is an
independent and discretionary power not subject to the control or
demands of the states.

If the Congress has an explictly-grantcd constitutional power, it
also has the ancillary power to "make all laws which shall be necessary
and proper for carrying into execution"” this power."I This is the holding
of McCitllaeh v. Maryland, where Chief Justice Marshall wrote:

[H]ut that instrument [the Constitution] does not profess to
enumerate the means by which the powers it confers may be
executed. * * * [TJlie powers given to the government imply
the ordinary means of execution. * * * The government which
has a right to do an act, and has imposed on it the duty of
performing that act, must, according to the dictates of reason,
be allowed to select the means.ll

The Federal Convention deliberately omitted consideration of the
means to execute the power to call. The Congress, therefore, because it is
charged with that power, is also charged with the means to execute that

"Cited in F.n\in, supra note 35, at 885.
"'See Article I. Section 8, Clause 18.
"17 U.S (4 Wheat) 316, 408, 409, 409-410 (1819)



power, including (lie power lo legislate in a way that it thinks is necessary
and proper to effectuate specifically-granted powers/'2

2. Powers Under Legislation

In its various attempts to enact legislation pursuant to its powers
under Article V, the Senate has included provisions concerning, inter
alia, the contents of applications, the transmittal of applications, the
effective period of applications, the procedures in the Congress for
issuing the call, the number of delegates and their mode of voting at the
convention, and judicial review.

This paper is not a review of the provisions of those bills and will
not attempt to discuss whether each provision decided upon in the past
was within the proper scope of the Congress’ power to call a convention.
Two provisions do merit discussion here, however.

There may be two different points at which the Congress, in the
proper exercise of its power, has the duty and the opportunity to enforce
the two-thirds consensus of the states.

"s'Because lie desires to avoid judicial review of Article V matters and because lie thinks
that federal legislation with respect to Article V would inevitably lead to court
decisions, Tribe opposes the necessary and proper enactment of legislation and
proposes, instead, that Article V itself be amended, //caring, supra note 4, at 506. Black
also opposes any congressional legislation, arguing principally that no Congress can
presume lo bind its successor Congresses on these issues. Black, supra note 4, at I'll.
The Senate Judiciary Committee answered Black with the following: “ The Committee
also notes the suggestion that legislation such as S. 40 is inappropriate since ’no
Congress can bind its successors’. CJ\, however, 3 U.S.C. 15 (relating to electoral college
procedures). While it is unquestionably true that no such legislation can bind any
iMember of Congress (whether of a present or future Congress) to vole for a measure lie
or she believes lo be unconstitutional, it nevertheless serves extreme!.l important
purposes: (a) such legislation can effectively establish an operative legal rule until
affirmatively amended by a future Congress; (b) such legislation can effectively apprise
the States of their rights and obligations und inform them of the likely constitutional
consequences of their actions; (e) such legislation establishes at least a presumptive
constitutional interpretation by the Congress that is not likely to be overturned in the
absence of a strongly held view by a subsequent Congress that it incorrectly interpreted
the Constitution, und (d) such legislation increases the likelihood that convention
applications will be scrutinized on the basis of neutral constitutional procedures rather
than through a scries of result-oriented policy judgments.” Senate Report, supra note 2,

at 23.

The first point is the point at which the Congress evaluates state
applications for content and validity and determines that a super-
majority agreement exists on the same subject at the same time and that,
consequently, a constitutional convention is required.

Much has been said about the duties of the Congress at this
juncture. Black tells us that the Congress in adding up applications may
count only applications for a general convention and must ignore all the
others." Dellinger says that convention applications may include a
nonbinding “recommendation” of a specific subject/'4 Gunther concurs
with Dellinger and says that the stales in their applications may
articulate "a specific grievance" that is not binding on either the
Congress or the convention/’5

All of these arguments are not really arguments about the
enforcement power of the Congress. They are, instead, aspects of the
question of whether Article V provides for a limited or unlimited
convention. Once that question is decided by the force primarily of the
equality argument and the consensus argument, then it can be seen that it
is the duty of the Congress only to determine ifa true consensus has been
reached, regardless of the wording of the individual applications. The
Congress has no independent power to police the content of state
applications. It decides only whether enough of them agree. According to

Noonan:

The language of the Constitution is clear. Congress is to call a
Convention on the application of the legislatures of the States.
Congress is not free to call a Convention at its pleasure. It can
only act upon the States’ application; and if it can only act
upon their application it cannot go beyond what they have
applied for. If they apply for a Convention on a balanced
budget Congress must call a Convention on a balanced budget.
It cannot at its pleasure enlarge the topics. Nor can the
Convention go beyond what Congress has specified in the call.
The Convention’s powers are derived from Article V and they
cannot exceed what Article V specifies. The Convention meets
at the call of Congress on the subject whieh the States have set

“Hearing, supra note 4, ai 185 (Prepared Statement of Charles l.. Black).
“ Dellinger, supta note 4, at 1636.

"'liunther, supra note 63.



out and Congress ltas called the Convention for."*

S. 40 provided an example of procedures and criteria that the
Congress might use for this tusk. Among other provisions, the hill
required a state to specify the “subject matter of the amendment or
amendments’ it desires to have considered at a convention. An
application must have specifically requested Congress to call a conven-
tion, not merely expressed an interest in having a convention. In
addition, the bill required the President of the Senate and the Speaker of
Ihe House to report to each House when a state application was received
and to send a copy of each received application to each member of
Congress and to every other state legislature.

S. 40 was based on the premise that, although Article V does not
explicitly provide for it, the Congress would have a second opportunity
to enforce the consensus of the states. The bill declared that a convention
would have reported any amendments to the Congress which would then
have submitted them to the states along with its decision about the mode
of ratification or, in the alternative, would have refused to submit them:

because such proposed amendment relates to or includes
subject matter which differs from or was not included in the
subject matter named or described in the concurrent resolu-
tion of the Congress by which the convention was called.l7

This provision was not intended as the creation of a new congressio-
nal power -- some novel "transmittal power’’g' — but was based on the
notion that, because Article V expressly empowers the Congress to
choose the mode of ratification by the states, it may refuse to do so where
an amendment has not been proposed in accordance with the terms set
out in its previously-exercised power to call. Alternatively, refusing to
choose the mode of ratification can be viewed as an explicit function of

the power to call.

""Noonan, supra note 4. al 642 643
"’S. 40 (Will Congress), 8§ IlI(b)(ii), reprinted in Sonne Report, supra note 2. al 20.

"A formal “transmittal power" of the Congress would appear lo conflict with the
language and history of Article V, which rellect that lhe convention mode was adopted
as a substitute for direct congressional action on application of lhe slates .See pp. 7-10
supra (reflecting Mason's view that the states not be entirely dependent on the Congress
for proposing amendments.).

C. The Courts

There has been a vigorous debate concerning the question whether
there should be judicial review of issues arising under the convention
method. Although almost everyone has rejected the extreme view, based
oil the Supreme Court’s confusing plurality decision in Coleman v
Miller,” that the Congress has an absolute and nonreviewable control
over every aspect of the amending processs, sharp differences remain
about both the wisdom and the proper reach of judicial review.m

This paper concludes that there is ample precedent for judicial
review of Article V matters, that there are no persuasive reasons for
insulating Article V convention procedures from the usual jurisdiction of
the federal courts over federal and constitutional questions, and that, ina
proper case where the requirements of ripeness and standing are met,
judicial review can serve as a desirable and important check on the

convention process.
1.  The Availability of Judicial Review

The starting point for discussion of judicial review of Article V
matters is Coleman v. Miller. In Coleman, the issue on appeal was
whether Kansas had validly ratified the proposed Child Labor amend-
ment. 10l The Supreme Court held that the issues in the case concerning
the validity of state ratification were noil-justiciable questions which
were for the Congress alone to answer.

Four members of the Court — Black, Roberts, Frankfurter, and
Douglas — joined in a sweeping opinion which stated that "[ujndivided

“'307 U.S. 433 (1939).

"’Tor a comprehensive statement of the view that amendment matters are justiciable and
should tie resolved by the courts see Dellinger, The Legitimacy of Constitutional
Change: Rethinking the Amendment Process, 97 Itarv. L. Rev. 386 (1983). For the
view tinti judicial review should be confined to "the outer boundaries” of the
amendment process see Tribe, A Constitution lie .lIre Amending: In Defense of a
Restrained Judicial Role, 97 Ilarv. L. Rev. 433, 434 (1983).

" The Congress proposed lhe Ctiild Labor amendment lo llie slates in 1924. but the
amendment never received the requisite three-fourths ratification. Though the Court
ruled by a 5-4 margin in Coleman that llie petitioners had standing to sue. it seems that
there is still a question whether disputes over a single stale’s action on an unralified
constitutional amendment would be ripe for judicial consideration given the Constitu-
tion’s requirement that the federal courts may only decide "cases or controversies."”
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co'irol or [die amendment] process has been given by the Article
exclusively and completely to Congress.” lo: These four justices believed
that judicial review had no part whatsoever to play in the amendment
process. Chief Justice Hughes authored a more limited opinion which
was designated the “opinion of the Court" but which commanded only
plurality support. This opinion addressed only the issues of the timeliness
of state ratification and the effect of the stale's prior rejection of the
amendment. The Court held that both issues were non-justiciable.
Instead, they posed "a political question, pertaining to the political
departments." 104

The rationale of Coleman, while widely cited, is not accepted by
anyone as an adequate resolution of the question of judicial review. For
instance, even Tribe, an opponent of judicial review in this context, has

said:

Could anyone really believe, for example, that a court would
feel boi ad to treat the Equal Rights Amendment as part of the
Cons hution if Congress determined that the thirty-five states
that had ratified the amendment as of July 1, 1982, constituted
the "three-fourths" of fifty required by Article V? 10

In addition, the authority of Coleman is limited, first, because it is only a
plurality opinion, and second, because both earlier and subsequent
decisions of the Court call into question the sweeping prohibition of
judicial review promulgated in the plurality opinion.

The first Supreme Court case dealing with the amendment process
was Hollingsworth v. Virginia.'* In Hollingsworth it was argued that the
Eleventh Amendment to the Constitution had not been validly adopted
because the resolution proposing the amendment was never submitted to
the President for his signature, as required by Article |, Section 7 for
“every order, resolution or vote to which the concurrence of the Senate
and House of Representatives may be necessary.” The Court decided that
constitutional amendments were not the “ordinary cases of legislation"
and held that the amendment had been properly adopted. Nowhere in

"'1d. at 459.

""ld. at 450.

14Tribe, supra note 101, ui 43.1
1003 U.S. (3 Dali.) 378 (1798).

the opinion did the Court suggest that the determination of the question
was one to be left to Congress.

It was not until a series of cases early in the 20th century that the
Court again passed on the validity of certain aspects of the amendment
process. In Hawke v. Smith Mo. /,10' the Court held that a slate's
ratification of an amendment cannot be undone by a subsequent
referendum of its voters. In the Motional Prohibition Cases, 107 it was
decided, inter alia, that under Article V two-thirds of a quorum of each
House, instead of two-thirds of the entire membership, was sufficient to
propose an amendment. A year later in DUlon v. Gloss,m the Court held
that the Congress had the power to set a reasonable time limit for
ratification when it proposed an amendment. Finally, in United States v
Sprague, t h e Court held that the method of ratification of a
constitutional amendment is completely dependent on congressional
discretion. Even though the Court upheld the power of Congress in
Motional Prohibition Cases, Dillon, and Sprague, the Court did not treat
these cases as non-justiciable; and in Hawke the role of the Congress was
not at issue. These cases demonstrate none of the deference later

accorded the Congress in Coleman.

Moreover, the “political question” doctrine itself has been severely
weakened since Coleman, primarily by the effects of two major cases. In
Baker v. Carr, 110 the Supreme Court ruled that the political question
doctrine did not bar Supreme Court resolution of legislative apportion-
ment questions. And in Powell f. McCormack, 111 the Court held that the
Congress could not refuse to seat Representative Adam Clayton Powell,
despite clear constitutional language commanding that the Congress
shall judge the qualifications of its own members.

On the whole, then, there seems to be strong and recent precedent
in favor of broad powers of judicial review. Coleman r. Miller, the only
precedent contra, is a dubious and isolated case that has been unable to
command the wholehearted allegiance of any scholar — or of the Court

253 U S 221 (1920)
"'253 US. 351) (1920)
“'25(i U.S. JOS (1921)
"t2X2 U.S. TI(i (1931)
""3(i9 U S 1X0 (19(,2)

'"395 U.S. 4X0 (19009)



itself. Disputes under Article V have proven to be justiciable, and the
Supreme Court has issued significant decisions construing the Constitu-
tion’s amendment power. We believe that disputes under Article V ought
to be and are justiciable under the federal-qucstion jurisdiction of the

Supreme Court.
2. Convention-Procedurcs Legislation and Judicial Review

Some have argued that under its Article IIl1 powers and pursuant to
various judicial precedents, the Congress may have the power to exclude
almost all judicial review of the convention method. 112 Hut there does
not seem to be any persuasive reason why the Congress should do so.
Article V and any enabling legislation passed pursuant to it present the
kind of constitutional and federal questions over which the Supreme

Court normally has jurisdiction.

S. 40, the 1985 bill of the Senate Judiciary Committee, granted any
slate a cause of action with respect to disputes concerning the Congress’
calling of the convention and the Congress’ transmittal of a convention’s
proposed amendment to the states. Suit could have been filed directly in
the Supreme Courtll' and would have been entitled to “priority”
consideration. The Committee advised that it contemplated declaratory
relief as the judicial remedy and staled that it expected "that the Court
will utilize as a standard in overturning congressional decisions one
evidencing some deference to the Congress.” 114

In addition to this newly-created cause of action, however, the bill
explicitly preserved the right of judicial review of other federal and
constitutional questions relating to a convention and did not foreclose the
routine avenues of access to the federal courts.

" “The Congress would have a vuriot) of options under its power over the jurisdiction of
the lower federal courts, its power over the appellate jurisdiction if the Supreme
Court, and under settled precedents construing the original jurisdiction of the Supreme
Court and the tilevenlh Amendment. See U.S. Const, art. lit, sections | and 2 Seealso
C. Wnghl. l.aw of Federal Courts, §} 10>11t) (4ili ed. 1**83).

' ’The Senate Judiciary Committee, citing South Carolina v. Kattcnhaeh. 383 U S 301
(1966). and Article Ill. Section 2 of the Constitution, found no constitutional
Impediments to such a suit under the original jurisdiction of the Supreme Court. We
do not deal with that issue in this paper.

11Senate Report, supra note 2, at 45
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Standing and ripeness questions with respect to a suit under Article
V procedures legislation might present some difficult judgments as to
when a controversy had matured into justiciable form. Clearly, the
courts cannot be asked to resolve any issue relating to the calling or
conduct of a convention until there arises a specific “case or controversy"
involving concrete interests of the parties. In S. 40, the Senate Judiciary
Committee attempted to give some guidance to the Court about ripeness
by declaring that all claims under the legislation were barred unless they
were filed “within sixty days after such claim first arises.” 115 Clainu
“first arise," the Committee advised,

normally ... at the point at which Concrcsr has passed final
judgment on some question or at which lhe time period has
expired within which they were to render such judgment. 116

3. The Judiciary as a Check on the Congress

Professor Tribe has warned of the danger of having the Supreme
Court oversee the use of a constitutional process that might be invoked to
reverse its own decisions. 117 His point is valid, of course, but it is not
conclusive, flic Supreme Court has decided a number of important
procedural matters with respect to different amendments proposed under
Article V as rc.’iewed above, without iilcgimatcly considering the
substance of the amendments involved. Furthermore, it is much too
speculative to attempt to think about the judicial politics with respect to
any cases that might in the future be heard under Article V. An
"activist” Court today might not be so in the future. Of the six significant
campaigns to call a convention in this century, only two were provoked
by a Supreme Court decision. The most recent convention drive — on
behalf of a balanced budget — has been inspired by the actions of the
Congress, not the Supreme Court.

As noted in Part | of (his paper, the framers of Article V provided
the convention mode as a means for the states lo correct the actions of
the Congress. In creating a cause of action for the states at the calling
and submission stages, S. 40 sought to provide a judicial cheek on any
inclinations of the Congress to obstruct the convention process. Disputes

'"*S 40 (9V||| Congress), § 15(b), n-pnnteJ in Senate Report, supra note 2. ai 21
' Senate Report, supra note 2. at 46

" Tribe, supra note 101. at 435.
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between the states and lhe Congress seem more likely under Article V,
with its built-in competition over the power to init'.ite amendments, than
disputes between either of them and the courts.

The judicial deference counseled by the Senate Judiciary Committee
seems a likely scenario. Hut in the case of an impasse between the states
and the Congress, the involvement of the Supreme Court might in the
end be sought in a proper case to determine such questions as whether
the Congress has failed its constitutional duty to call a convention after
receiving the requisite number of applications and whether the Congress
can prevent slate ratification of a convention-proposed amendment by-
failing to decide the mode of ratification. There arc legitimate constitu-
tional questions that are properly within the authority of the Court to

address.

D. The Delegates

The supermajority ratification requirement would be a significant
restraint on the plans of convention delegates. Delegates would not want
to waste time and energy deliberating possible amendment proposals that
were outside of the consensus and, thus, had virtually no chance of being

ratified.

In addition, the people of the states who choose the delegates would
be able to identify and elect those persons who pledge to respect the
subject matter limits contained in the state applications. Just as delegates
to a political convention arc selected based on their pr -disposition to
effect the will of those who chose them, delegates to a limited convention
presumably would be elected with respect to their views on those rssucs
that the states desired to be addressed.

As another cheek, the stales or the Congress could require delegates
to take an oath of office lo remain faithful to the Constitution, including
the authority of the states to limit ail Article V convention. Such an oath,
similar to the oaths of other public officials, would be based on the
premise that the invocation of the Constitution itself carries a certain
moral authority. S. 40 provided for an oath of this kind.

In summary, we think that American political customs, as well as
respect lor the Constitution itself among the American people, should
not be underestimated in their ability to provide additional enforcement
on the propriety of the convention process. In a recent analysis, political

4K

scientist Paul J. Weber has concluded that there are so many political
constraints on a Article V convention that it is, in fact, "a safe political
option.” lie puts his own characterization on some of the principles
already discussed in this paper and adds others:

What Professor Tribe ignores are the political constraints
which insure that no convention is likely to get out of control.
There a'e a number of such constraints: the previously cited
charact :r of the delegates elected; the media attention which
will be given to discrepancies between the campaign state-
ments and promises and the delegates’ actual words and
actions; the number of delegates and divisions within the
convention itself which would make it extraordinarily difficult
for one faction or a radical position to prevail; the delegates’
awareness that the convention results must be presented to
Congress which might not forward any amendment that went
beyond the convention mandate; the Supreme Court which
might well declare certain actions beyond the constitutional
powers of the convention; and most important of all, the need
to get the proposed amendment ratified not only by the 34
stales that called for the convention, but by 38 stales. More
effective constraints on a constitutional convention can hardly
be imagined. ***

The original Constitution was not only a legal document; it
was a political document. It set out not simply legal principles
but legal principles hammered out of political compromise and
anchored in political realism. The primary safeguards of
democracy envisioned by the Framers were political, not
legal. " K

CONCLUSION

Because the convention method has never been successfully in-
voked, and despite the collection of potential enforcement devices
reviewed above, there will still lie political uncertainties the first time that
two-thirds of the stales apply for a limited convention, lhit allowing for
such uncertainties, we are convinced that Article V was designed to
permit limited conventions and that a variety of legal and political means

Weber. Tin- < mantitumal Cmnvntiiin: 4 .V;/. I'olmcul Opium, } J I. & Politics 51
@iSti€, b'l (19)«() (emphasis in original).



arc available to help to enforce such limits. The successful triggering of
the convention method would be an extraordinary political event.
Precedent and tradition are important in constitutional democracies such
as ours, and there is no precedent to guide us here. But we also think that
uncertainties should not lead to a questioning of the legitimacy of the
convention method nor to a shirking of the duties of the various parties
to put into effect, despite difficulties, the meaning of the various clauses
of Article V. And we find persuasive the view that convention-
procedures legislation would greatly minimize the uncertainties and
potential chaos that might be encountered in the Article V convention

process.
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Appendix

Limited Constitutional Conventions Under Article V
(A Compendium of Selected Authorities)*

"In The Federalist James Madison urged ratification of the
Constitution on the ground that Article V ‘equally enables the General
and State Governments to originate the amendment of errors as they may
be pointed out by the experience on one side or the other." Professor
Black fin< . this observation fully consistent with his view that limited
conventions are unconstitutional, since Madison ‘simply points out that
amendment may be set in train by the State Legislatures as well as by
Congress — and so it may, whether the convention they may petition for
be limited or not.” But Congress can propose such amendments as its
requisite majorities desire, without thereby creating an organism that is
empowered to propose amendments that Congress opposes. If the state
legislatures’ power to initiate amendments is not free from the juridical
condition and political risk posed by a general convention, then Madison
was wrong to say that Congress and ‘the state Governments’ were
‘equally’ enabled to originate amendments.” — Professor Grover Rees IlI,
Constitutional Convention and Constitutional Arguments; Some Thoughts
About Limits, 6 Harv. J. L. and Pub. Policy 79, 90 (1982).

"The usefulness of the alternative amendment procedure as a means
of dealing with a specific grievance on the part of the States will be
defeated if the States are told that it can be invoked only at the price of
subjecting the Nation to all the problems, expense, and risks involved in
having a wide-open constitutional convention." — Professor Paul
Kauper, University of Michigan l.aw School, The Alternative Amendment
Process: Some Reflections, 66 Mich. L. Rev. 903, 912 (1968).

"This construction [that a convention cannot be limited] would
effectively destroy the power of the Slates to originate the amendment of
errors pointed out by experience, as Madison expected them to do.
Alternatively, under that construction, applications for a limited conven-
tion deriving in some States with a dissatisfaction with the school
desegregation cases, in others because of the school prayer cases, and in
still others by reason of objection to the Miranda rule, could all be
combined to make up the requisite two-thirds of the States needed to

“All hut one nf these authorities were compiled by the Senate Judiciary Committee Set
Senate Report, supra note 2, at 58-62.



meet the requirements of Article V." — U.S. Senator Sam Ervin,
Chairman, Subcommittee on the Constitution, The Convention Method of
Amending the Constitution, 66 Mich. L. Rev. 875, 883 (1%8).

"It is our conclusion that Congress has the power to establish
procedures governing the calling of a national constitutional convention
limited to the subject-matter on which the legislatures of two-thirds of
the States request a convention ... there is no justification for the view
that Article V sanctions only a general convention. Such an interpreta-
tion would relegate the alternative method to an 'unequal* method of
initiating amendments.” — American Dor Association, Amendment to the
Constitution by the Convention Method Under Article V, at 9, 16 (1973).

"The reason for including the convention system in Article V seems
to have been perfectly clear: to provide a means for correcting errors,
that is, specific concrete errors or abuses by the National government.
Moreover, the language of Article V speaks specifically of ,amendments’

Surely it was not thought that by petitioning for an innocuous
amendment, for example, on daylight savings time, the State would open
up the way for a constitutional convention that would be free to revise
the entire taxing authority of the United States or to abolish the House of
Representatives." — Professor Wallace Mendelson, University of Texas,
Testimony Before United States Senate Judiciary Committee, October 31,

1967.

“If the subject matter of amendments were to be left entirely to the
convention, it would be hard to expect the Stales to call for a convention
in the absence of a general discontent with the existing construction of
the Constitution ... The intention of Article V was clearly to place the
power of initiation of amendments in the State legislatures. The function
of the convention was to provide a mechanism for effectuating this
initiative." — Professor Phillip Kurland, University of Chicago Law
School, Memorandum to U.S. Senate Judiciary Committee (1967), 1979

Hearings, p. 1222.

“It is perfectly remarkable that some have argued for a construction
(of Article V) not merely limiting the power of State legislatures to have a
convention, but limiting that power to its least expected, least appropri-
ate, most difficult (and yet most dangerous) use." — Professor William
Van Alstyne, Duke University Law School, The Limited Constitutional
Convention, 1979 Duke L. Journal 985-98.

"If the States apply for a Convention on a balanced budget,
Congress must call a convention on a balanced budget. It cannot at its
pleasure enlarge the topics. Nor can the Convention go beyond what
Congress has specified in the call. The Convention's powers arc derived
from Aitide V and they cannot exceed what Article V specifies. The
Convention meets at the call of Congress on the subject which the States
have set out and Congress has called the Convention for." — Professor
John Noonan. University of California School of Law, Testimony Before
California State Assembly, February 15, 1979.

"The constitutional convention is the representative of sovereignty
only in a very qualified sense and for the specific purpose and with the
restricted authority to put in proper form the question of amendment
upon which the people arc to pass.” — Professor Thomas Cooley, A
Treatise on Constitutional Limitations 88 (1927).

“A constitutional convention has no authority to enact legislation of
a general sort, and if the convention is called for the purpose of amending
the Constitution in a specific part, the delegates have no power to act
upon and propose amendments in other parts of the Constitution." —
Professor Henry Campbell Black, Handbook ofAmerican Constitutional

Law 45 (1927).

“The Constitutional Convention is ... as its name implies, constitu-
tional not simply as having for its object the framing of constitutions, but
as being within, rather than without, the pale of fundamental law: as
ancillary and subservient and not hostile and paramount to it ... it
always acts under a commission, for a purpose ascertained and limited by
law or by custom. Its principal feature is that, at every step and moment
of its existence, it is subaltern — and it is evoked by the side and at the
call of a government preexisting and intended to survive it, for the
purpose of administering to its especial needs." — Professor John
Alexander Jameson, A Treatise on Constitutional Conventions: Their
History. Powers, and Modes of Proceeding 10 (1887).

"On the strict legal question, the better view is that there is nothing
in Article V to prevent the Congress from limiting the constitutional
convention to the subject that made the States call for it.” — Professor
Paul Bator. Harvard Law School, A Constitutional Convention: How Well
Would it Work! at 7-8 (American Enterprise Institute Forum, 1979).



« “The power of amendment in Article V is itself constitutionally
limited ... Thus Congress should have the power to restrict the
convention to those amendments that deal with the general issue or
problem that had inspired two-thirds of the States to call for a
convention.” — Amendment by Convention: Our Next Constitutional
Crisis'?, 53 N.C. L. Rev. 491, 508 (1975).

"The two amendment processes, therefore, must be viewed as equal
alternatives. The reports of the Convention do not rebut this conclusion
and provide no indication that the Framers intended for State legislatures
to concern themselves only with total constitutional revision, while
Congress alone would initiate specific amendments." Robert M. Rhodes,
A Li.nited Constiutional Convention, 26 U. Fla. L. Rev. 1, 9 (1973).

"l think the convention can be limited. * * * [T]he fact is that the
majority of the scholars in America share my view." — Hon. Griffin
Bell, Attorney General ofthe United States, Issues and Answers, February

11, 1979.

"While this question then has never been directly decided by the
Congress or by the courts, it seems that the whole scheme, history and
development of our government, its laws and institutions, require the
control of any convention and the most logical place for exercising that
control would be in the enabling act convening it, or in some other
federal statutory law. Under Article V, Congress calls the convention
after the required number of states have submitted petitions. It has the
duty to announce the will of the state legislatures in relation to the scope
of the convention’s business and, under the necessary and proper clause,
it may set the procedures and conditions so that the convention may not
only function, but that it may control the convention's actions to make
certain that it conforms to the mandates and directives of the Congress,
the state legislatures, and ultimately the people. This does not mean that
the convention may not exercise its free will on the substantive matters
before it; it means simply that its will shall be exercised within the
framework set by the Congressional act calling it into being.”" — Cyril
Brickfield. Problems Relating to a Federal Constitutional Convention,
reprinted by House Judiciary Committee, 85th Congress, 1st Session

(1957), p. i8.

"The argument that an Article V convention is sovereign and
therefore beyond control is specious. The convention is but a constitu-
tional instrumentality of the people, deriving all its powers from Article

V ... an agreement that a convention ought to be held is required among
two-thirds of the state legislatures before Congress is empowered to
convene such a body. If the agreement contemplates a convention dealing
only with a certain subject matter, as opposed lo constitutional revision
generally, then the convention must be logically limited to that subject
matter. To permit such a body to propose amendments on any other
subject would be to recognize the convention’s right to go beyond that
specific consensus which is the absolute prerequisite for its creation and
legitimate action." — Professor Arthur Karl Bo:ifield, The Dirkscn
Amendment and the Article V Convention Process, 66 Mich. L. Rev. 949,

994 (1968).

“It would seem to be consistent with, if not compelled by, the article
for Congress to limit (he convention in accordance with the express
desires of the applicant states. If Article V requires that a convention be
called by Congress only when a consensus exists among two-thirds of the
slates with regard lo the extent and subject matter of desircu constitu-
tional change, then the convention should not be free to go beyond this
consensus and address problems which did not prompt the state
applications." — Note, The Proposed Legislation on the Convention
Method of Amending the United States Constitution, 85 Harv. L. Rev.
1612, 1628 (1972).

"The most natural reading of the history behind Article V supports
the view that the framers wished to assure the people that even if the
central government were unresponsive to defects in the Constitution, the
people have another option ... This [constitutional convention] check on
the central government is not effective if people have only the option
of an all or nothing approach. The convention method was supposed to
be an equal means of amending tne Constitution." — Professor Ronald
Rotunda. University of Illinois Law School, Letter to Subcommittee on
Constitution, Sept. 27, 1979, Hearing Record, p. 507.

U. S. Government Printing Office: 1988 202 053 (81757)
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The Root of Republican Government

Terms of Office in the Legislative Branch

"Article  So person who has been elected lo the Si .ale limes
shall be eligible lor election or appointment lo Ihe Senate. No person
who has been elected lo Ihe House of Representatives limes

shall be eligible for election lo Ihe House of Representatives.”

"Article— The term of office for Members of Ihe House of Repre-
sentatives shall be four pears."

"Where annual elections end tyranny begins ..." was the rally-
ing cry for many an Anti-Federalist during the Constitution ratifi-
cation debate. The proposed length of terms in Congress was high on
the grievance list of the Anti-Federalists, who suspected they would
create a centralized power removed from the people. Fair represen-
tation was the right for which the new nation had fought the Revolu-
tion. Elections were lhe link between the people and the govern-
ment; they embodied the very principle of government by and for the
people. Debates over term length were the’afore prolonged and impas-
sioned at the Constitutional Convention. The debate is still alive
today.

Annual elections rarely get serious mention today, but proposals to
reform the system to lengthen or limit congressional terms have been
introduced in almost every Congress since 1869. While most have
suggested four-year House terms, three and six years have been pro-
posed as well Amendments to limit tenure in the Senate and House
generally set from twelve to twenty-four years as the maximum In
recent years amendments combining the two changes have been intro-
duced. The persistence of these proposals shows just how vigilant
Americans are when it comes to making the representative system work.
In lhe concept of representative government lies the American commit-
ment to popular sovereignty and one of the founders' major achieve-



ments. As James Madison said after the Constitution had been ratified
and amended with the Bill of Rights:

A government deriving its energy from the will of the society ...
on the understanding and interest of the society ... is the government
for which philosoph) has been searching, and humanity been fighting,
from the most remote ages. Sucli are republican governments which it
is the glory of America to have invented, and her unrivalled happiness
to possess. (National Gazette. 20 February 1792)

By their constant attention to the effectiveness of their representative
institutions, Americans have expressed their desire to safeguard their
natural rights and freedoms for over two hundred years.

Representation and the Sovereignty of the People

Confidence and Safety

Underlying the creation of the republican system was the question
the founders had seen over and over again in the annals of societies
since classical civilization: Why do we have government at all? What is it
in human nature that requires governing or more positively, enables
people to govern? The founders had enough faith in human nature to
believe people capable of governing themselves. For “Publius,” writing
in The Federalist Payers in praise of the proposed Constitution, this meant
that republican government was founded in confidence.

As there is a tlegree of depravity in mankind which requires
a certain degree of circumspection and distrust, so there are other
qualities in human nature which justify a certain portion of esteem
and confidence. Republican government presupposes the existence
of these qualities in a higher degree than any other form. (Federalist
No. 55)

But even an advocate of popular sovereignty as wholehearted as Thomas
Jefferson was aware of the need to temper confidence in human nature
with limits on the powers entrusted to government officials.

It would be a dangerous delusion were a confidence in the men
of our choice to silence our fears for the safety of our rights: that
confidence is everywhere the parent of despotism—free government is
founded in jealousy, and not in confidence; it is jealousy and not
Confidence which prescribes limited constitutions, to bind down those
whom we are obliged to trust with power (Elliott 1888, 4:543)

In the eighteenth-century debate, optimism out the ability of the
people to form their own government never left an awareness of human
corruptibility far behind. The founders knew that power could corrupt,
and that freedom would be its victim. While the people could be trusted
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to choose the government, they would need to protect their liberties by
institutional "checks" on power.

Actual and Virtual Representation

The founders were not the first to grapple with the question of
popular sovereignty or representation. The ancient republics; the philo-
sophic writings of Plato, Aristotle and, more recently, of John Locke and
Montesquieu; and their own British constitutional heritage gave them
guidance. But some aspects of their task were truly experimental: the
idea of a written co Istitution and the "scheme of representation” among
them. As Publius noted:

The scheme of representation, as a substitute for a meeting of the
citizens in person, being at mosi but very imperfectly known to ancient
polity; it is in more modern times only, that we are to expect instructive
examples. (Federalist No. 52)

The founders did have some "instructive examples" in the represen-
tative governments that were set up in each of the original thirteen
states. But their examples and eighteenth-century republican theory
both pointed to the same maxim: the republican system was meant to
govern a small geographic area. A large centralized government would
be too distant to be truly representative. Despotism would inevitably
result. Governor George Clinton of New York, writing under the name
of ' Cato," wrote:

It is natural, says Montesquieu, to a republic to have only a small
territory, otherwise it cannot long subsist: in a large one, there are men
of large fortunes, and consequently of less moderation; there are too
great deposits lo trust in the hands of a single subject; an ambitious
person soon becomes sensible that he may be happy, great and glorious
by oppressing his fellow citizens, and he might raise himself to
grandeur, on the ruins of his country. In large republics, the public
good is sacrificed to a thousand views; in a small one, the interest of the
public is easily perceived, better understood, and more within the reach
of every citizen (Borden 1965, 37)

The founders were thus taking a chance when they created a republican
system to govern a large and diverse geographical area. They drew upon
the two kinds of representation they had experienced as British colo-
nists: "actual" representation in the local legislatures and "virtual"
representation in the British House of Commons.

In the British representative tradition, the House of Commons was a
legitimate sovereign body because it "virtually"” represented the people.
This idea holds that there is one single homogeneous interest common
to all Ihe people ard that the role of the representative is to discern and
legislate based on that interest. "Actual” representation, on the other
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hand, meant that the representative body mirrored the population in all
its diversity and acted according to the particular wishes of its constitu-
ents. Elected delegates were the instruments of the people. There was a
premium on accessibility, local ties, and physical proximity to constitu-
ents. Power would always be close to the people.

The question of whether a representative should legislate in what
he thought to be the "best interest" of the people or whether he should
act only according lo their instructions had profound implications for
the legislative brancn. It was not finally decided upon by the Conven-
tion, which instead structured the legislature with elements of both.

The House of Representatives shall be composed of Members
chosen every second Year by the People of the several Slates, and the
Electors in each State shall have the Qualifications requisite for electors
of the most numerous Branch of the State Legislature.

No Person shall be a Representative who shall not have attained to
the age of Twenty five Years, and been seven Years a Citizen of the
United States, and who shall not, when elected, be an Inhabitant of that
State in which he shall be chosen. (U.S. Const. Art. I, sec. 2)

When electing representatives by district, residence requirements and
obtaining the consent of the electorate are part of the actual repre-
sentation tradition. Hut federal legislators do not consult the people on
every issue. This is because the people give them the power to
"virtually"” represent their interests. The trust in elected officials neces-
sary to make this type of federal system work made some more uneasy
than others.

Terms of Office and Safeguarding Liberties

The Two-Year Term

As it is essential to liberty that the government in general should have
a common interest with the people, so it is particularly essential that
the branch of it under consideration (the House] should have an
immediate dependence on and intimate sympathy with the people
Frequent elections are unquestionably the only policy by which this
dependence and sympathy can be effectually secured. But what particu-
lar degree of frequency may be absolutely necessary for the purpose
does not appear to be susceptible of any precise calculation, and must
depend on a variety of circumstances with which it may be connected.
Let us consult experience, the guide that ought always be followed
whenever it can be found. (/Yi/mi/isf No. 53)

Under the Articles of Confederation, delegates to the Congress were
appointed by the state legislature Their terms varied from state to state,
ranging from six months in Connecticut and Rhode Island to two years
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A QUESTION OF ARITHMETIC?
THE TWO EXTREMES:
GOVERNMENT BY THE MANY/GOVERNMENT BY ONE

It is not surprising that the founders were watchful of
anything that threatened to return to monarchy. Anti-Federalist
Patrick Henry saw' the danger of monarchy in the shift of power
from the states to the federal government:

The Constitution reflects in the most degrading and mortify-
ing manner on the virtue, integrity, and wisdom of the state
legislatures: it presupposes that the chosen few who go to
Congress will have more upright hearts, and more enlight-
ened minds than those who arc members of the individual
legislatures. To suppose that ten gentlemen shall have more
real, substantial merit than one hundred-seventy, is humiliat-
ing to the last degree. If ten men be better than one hundred-
seventy, it follows of necessity that one is better than ten___
(Elliott 1888, 3:Ui7)

But they were equally fearful of the threat from "below": too
much democracy would degenerate into government by the
mob, o> no government at all. Publius responded thus:

Nothing can be more fallacious than to found our political
calculations on arithmetical principles. Sixty or seventy men
may be more properly trusted with a given degree of power
than six or seven. But it does not follow that six or seven
hundred would be proportionately a better depository. And if
we carry on lhe supposition to six or seven thousand, the
whole reasoning ought to be reversed. The truth is, that in all
cases a certain number at least seems to be necessary to secure
the benefits of free consultation and discussion, and to guard
against too easy a combination for improper purposes; as, on
the other hand, the number ought at most to be kept within a
certain limitation in order to avoid the confusion and intem-
perance of a multitude. In all very numerous assemblies, of
whatever characters composed, the passion never failed to
wrest the sceptre from reason. Had every Athenian citizen
been a Socrates, every Athenian assembly would still have
been a mob. {Federalfcl No. 55)

in South Carolina, with lhe others adhering to the tradition of annual
elections. For Publius, frequent electi ms were important, but annual
elections would cause disruption. Biennial elections were both "neces-
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sary and useful” because of the greater amount of knowledge required
of federal legislators and the distance they were to travel between their
homes and the seat of government.

At the Constitutional Convention, the two-year term emerged as a
compromise between annual elections and a proposal for triennial
elections supported by James Madison and adopted by the Committee of
the Whole until final deliberations on the subject, when Hdmund
Randolph and George Mason were instrumental in amending the
provision to two years. Although the committee recommended the
change unanimously, the term length question continued to be one of
great controversy throughout the ratification process. The failure to
include annual elections was enough to prevent Elbridge Gerry from
signing the Constitution:

When society has thus deputed a certain number of their equals lo
take care of their personal rights, and the interest of the whole
community, it must be considered that responsibility is the great
security of integrity and honor; and that annual election is the basis of
responsibility—man is not immediately corrupted, but power without
limitation, or amenability, may endanger the brightest virtue—whereas
a frequent return to the bar of their constituents is the strongest check
against the corruption to which men are liable, either from the
intrigues of others of more subtle genius, or the propensities of their
own hearts (lord 1892. 6-17)

For Gerry, as for many Anti-Federalists, the abstract principle of popular
sovereignty over government was not enough; more practical safeguards
were needed to protect liberty.

Limits on Tenure

The Constitution departed from the Articles of Confederation again
by putting no limitation on the number of terms members of Congress
could serve. This provision, based on the principle known as "rotation
in office,"” was a check on the accrued power of veteran legislators.
Under the Articles, delegates were restricted to serving only three out of
six consecutive years. Publius appealed to the principles of the new
system to show that rotation or other limitations were unnecessary; lhe
biggest check on power was the Constitution itself, under which no
legislator had more power than any other citizen. Beyond that, there
was the more practical consideration of the need for experienced
legislators and the dangers of too many freshmen congressmen.

A few of the members, as happens In all such assemblies, will
possess superior talents; will, by frequent reelections, become members
of long standing, will be thoroughly masters of the public business, and
perhaps not unwilling to avail themselves of those advantages Ilhe

THE "FEDERAL CITY"

The House of Representatives was not the only body that
spurred debate over term length. The presidential term caused
considerable disagreement and the length of senatorial terms
caused proponents of states' rights in particular to dissent. Even
though senators until 1913 were elected by the stale legislatures,
what Anti-Federalist writer "Brutus"” said about them in 1788 is
relevant to the question of terms in general.

[Senators) should not be so long in office as to K likely to
forget the hand that formed them or be insensible of their
interest. Men long in office are very apt to feel themselves
independent; lo form and pursue interests separate Irom those
who appointed them. And this is more likely to be the case
with the Senate, as they will for the most part of the time be
absent from the state they represent, and association with such
company as will possess very little of the feelings of the
middling class of people. For it is to be remembered that there
is to be a federal city, and the inhabitants of it will be the great
and mighty of the earth. For these reasons | would shorten lhe
term of their service to 4 years. Six years isa long period for a
man to lu absent from his home; it would have a tendency to
wean him from his constituents. (New York Journal, 10 April
1788)

greater the proportion of new members, and the less information of the
bulk of the members, the more apt they will be to fall into the snares
that may be laid for them. This remark is no less applicable lo the
relations which will subsist between the House of Representatives and

the Senate (M irnlifl No. 53)

But in the lack of rotation, Elbridge Gerry tound another reason to
dissent from the proposed constitution, a reason that outweighed the
practical consideration of experience:

There is no provision for a relation, nor anything to prevent the
perpetuity of office in the same hands for life; which by a little well-
timed bribery, will probably b- done, to the exclusion of men of the
best abilities from their share in the offices of government. By this
neglect we lose the advantage of that check to the overbearing
Insolence of office, which by rendering lorn ineligible at certain
periods, keeps the mind of man in equilibrium, and teaches him the
feelings of the governed, and better qualifies him to govern in his turn
(Ford 1893, 6-17)



The Nature of the Legislator

Time and time again, in arguing over the institutional provisions of
representative government, the founders returned to the fundamental
question of what kind of person made the ideal legislator in a republic.
Disagree as they might over the amount of control necessary to prevent
tyranny, they did agree that in a republic based on the sovereignty of
the people, the most a; propriate legislator would be a citizen first. The
ideal "citizen legislator" was both well-read in classical republican
theory and experienced in the "real world" of his constituents and
familiar with their characteristic problems and concerns. The legislature
was not a career but a tour of duty, not a life in itself but part of a life de-
voted to the congressional session and the public good, the rest to
private activities.

In the citizen legislator, the founders believed they had found the
ideal that could balance the demands of knowledge, legislative experi-
ence, and efficiency with those of democracy, accountability, and the
need to check the accumulation of power. The tension between those
demands is one that has lasted, and part of the impulse to reform
Congress is an attempt to retain the eighteenth-century balance in the
context of the twentieth century. Some of the same questions faced by
the founders as they struggled to implement their ideals have resurfaced
as modern Americans contemplate whether change in the legislative
branch is advisable.

Congressional Tenure Today

Legislative Demands in the Twentieth Century

No man can be a competent legislator who does not add to an
upright intention and sound judgment a certain degree of knowledge
of the subjects on which he is to legislate. A part of this knowledge may
be acquired by means of information which lies within the compass of
men in private as well as public stations. Another part can only be
attained, or at least thoroughly attained, by actual experience in lhe
station which requires the use of it. The period of service ought,
therefore, in all cases, to bear some proportion to the extent of practical
knowledge requisite to the due performance of the service. (Federalist

No. 53)

In Publius' opinion, the length of a congressman's term should be
directly related to the amount of knowledge he needs to be an effective
official of "the great theatre of the United States." When The Federalist
Papers were written, that knowledge consisted of the commercial and
legal affairs of all the states, the "internal circumstances by which the
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states are distinguished from each other," and treaties and laws of other
nations. The modern argument for a three- or four-vear House term is
similar. Hut today advocates of .1 longer term point out that legislators
must master a much larger body of knowledge than their eighteenth-
century counterparts. Now, they claim, we must add to the list the
regulations of a bureaucratic federal government with an expanded role
in the lives of its constituents, the trends of a more complex scientific
and technological society, and Ihe foreign affairs of a major world
power.

In a 1966 message to Congress, President Lyndon Johnson reopened
the issue of terms in Congress:

There was little niagii in the number two, even in the year of its

adoption. | am convinced that the question of 'enure should be

rei xamined in light of our needs in the 20th century. (Message lo the

Congress. 20 January 1960)

Johnson thus revived a debate that originated in the Constitutional
Convention: Do short terms contribute to the "best interest of democ-
racy" or to "harassed inefficiency and the loss of invaluable experi-
ence"? Applied to the realities of a twentieth-century Congress, these
questions took on new meaning.

Change in the congressional workload is clearly illustrated in
statistics: the first Congress had 144 bills introduced and passed 108
laws; the Ninety-seventh Congress passed 389 laws out of the 10.582
bills introduced But what to some may seem an obvious case for
"modernization is not so simple to others. The fact that the legislative
demands on the first Congress includes the "inauguration of the
government and the primeval formation of a federal code" should not
be overlooked. Nor did the first Congress have the benefit of "past
transactions of the government" as a "ready and accurate source of
information to new members." It is questionable whether dealing with
the huge and complex government of today can even come close to the
initial challenge faced by our first legislators.

From Length to Limitation

Another tenure reform has been attracting more attention in recent
Congresses than the call for lengthening terms. There is a growing
attempt to revive the ideal of the "citizen legislator” by imposing a limit
011 congressional tenure. While supporters of limitation do believe it
would lessen the constant reelection pressure that preoccupies members
today, their major goal is to get Congress out of Washington and back
among the people. Says Sen. John Danforth, one of the reform's
strongest advocates:



POWER WITHIN GOVERNMENT

Two controversial details of the four-year proposal illustrate
why other parts of the government would be concerned about
the effect of a change in the House term.

1 Should congressmen all run in the presidential election
year or should elections be staggered as they are in the
Senate? President Johnson proposed that congressional
and presidential elections coincide and was accused of
trying to subordinate the House to ‘he president by tying
its members to his "coattails." Johnson responded:

If our purpose is to serve the democratic ideal by making
the people's House more effective in its performance of the
people’s business, then we must require that its members be
chosen by the largest electorate our democracy can produce.
That, assuredly, is the electorate called into being during a
presidential year. (Message to Congress, 20 January 1966)

2. Should the proposed amendment require House mem-
bers to resign their seats if they intend to run for the
Senate? Members of the Senate fear a strong challenge
from incumbent representatives if they can campaign for
Senate seats in the midst of a four-year term. In hearings
on the amendment in 1966 and again in 1979, it became
clear that a four-year term proposal had no hope of
passing the Senate without a clause requiring resigna-
tion.

. By limiting terms, 1hope to change the course of thinking of the
people who come to Washington to serve in Congress, The purpose
of my proposal is to make certain that each and every Congressman
understands that his tenure here is limited, that—however adept a
politician he may be, and however skillful he may be in pleasing
special interest groups—he will someday have to answer to as well
as tor the laws he writes. By limiting terms we will remind each
Member of Congress that he is not, by virtue of his election, a
member of some ruling class, but a citizen on leave to his govern-
ment—a public servant first, last, and foremost. (Testimony, 14
March 1978)

In Congress, up until the mid-nineteenth century, the tradition was
to serve for two terms and then retire; public service was a "sabbatical”
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in the midst of a private career. Bv the 1920s, the average stay
had doubled, the number of committees had grown, and the seniority
system was firmly entrenched; serving in Congress had become a career
in itself. To some, this meant a more removed and less responsive body.
But to others who oppose the concept of limitation, professionalism is
not a bad development and the "citizen legislators" may not be
equipped to do the job today. Columnist George F. Will wrote:

Americans cling to (he idea that government in a modern state can be
an amateur's avocation. But in government, as in other serious enter-
prises, knowledge is cumulative. Government is as much a profession
as law or teaching; it is a learned activity and an increasingly compli-
cated one.

Politics in our time has been ennobled by the long careers of such
Senators as John Stennis, Hubert Humphrey, and Henry Jackson.
Granted, long service ;s only a necessary, not a sufficient, condition of
legislative greatness. Granted, greatness is rare, even among those who
have long careers. But it should not be made impossible. [Washington
Post. 30 October 1977)

A growing dissatisfaction with the behavior of Congress has
inspired both political scientists and the general public to look at term
limitation as a reform that might make a difference. Junior members of
Congress continue to be frustrated by the seniority system which they
claim is as firmly entrenched and as obstructive of efficient and fair
legislation as ever:

Contrary to popular belief—as fostered in the media—the so-called
Watergate class of 1974, of which | am a member, did not destroy
lhe seniority system in the House. Seniority, as we all know, is
alive and well, along with its attendant fiefdomr, dominance over
legislative priorities, and control of staff and funding in committees.
One Senator or one Representative can tie up legislation for months—
can, in fact, singlehandedly Kill proposals which a majority of his or her
committee may favor. A limit on terms would help restrict certain
abuses in the committee process. (Rep. Toby Moffett, Testimony, 14
March 1978)

Finally, a major source of support for term limitation comes from
internal scrutiny. Members themselves make some of the strongest
arguments for limiting themselves. Incumbents are preoccupied with
reelection throughout their careers, they never get off the "reelection
treadmill.” The privileges of being in Congress are constantly abused
and the power and perquisites surrounding them in their Washington
lives insulate them from the "real world" and seduce them into
perpetuating themselves in office indefinitely. In sum, they have seen
the future that was predicted by the Anti-Federalist writer Brutus in his
criticism of the Senate:



It is probable dial Senators once chosen for a state will, as the sys-
tem now stands, continue in office for life. The office will be honor-
able if not lucrative The persons who occupy it will probably wish
to continue in it, and therefore use all their influence and that of
their friends to continue in office. Their friends will be numerous
and powerful, for they will have it in their power to confer great
favors; besides it will before long be considered as disgraceful not
to be reelected. It will therefore be considered as a matter of delicacy
to the character of lhe senator not to return him again. Everybody
acquainted with public affairs knows how difficult it is to remove from
office a person who has long been in it (NVte Vod louninl. in April
1778)

Congressional Reform —Olher Approaches

Modern attempts to change congressional terms are not only a
response to growth and change but are also a part of a larger reform con-
text in the past fifty years. The 1°46 Legislative Reorganization Act was
perhaps the most significant attempt to make Congress more efficient.
Its internal reforms significantly reduced the number of committees,
established clear committee jurisdiction, and initiated the congressional
staff. More recent procedural reforms during the 1970s were also meant
to strengthen the legislative branch from the inside. In the reform
impetus created bv the Watergate investigations, Congress look steps to
open up the system by reducing the powers of committee chairmen and
restricting the number of meetings that could be closed to the public In
an attempt to add more cohesion to the Congress, the tools of party
discipline were enhanced.

One charge levied by opponents of changes in congressional terms
is that the amendments are "solutions in search of a problem." While
not denying the existence of problems, these opponents are skeptical of
structural changes where internal solutions may be more to the point.

On the other hand, there are critics who say that term changes are
not enough; problems in Congress are only a part of more general
problems in the structure of government, and there are ways of
integrating the electoral process into a broader reform approach, For

example:

e Term lengths and the electoral process could be coordinated to
promote a more unified and effective national government. Thus the
presidential term could be lengthened to six years to match that in the
Senate, and the House term would be lengthened to three years. With
this arrangement, the wav would be open to link congressional and
presidential candidates on a single ticket so that voters would be
electing officials pledged to work together from the outset. A similar
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arrangement could be effected with presidential and House terms at
four years and lhe Senate at eight.

* Oven though lhe regularity of elections may seem built into the
American political tradition, some argue that "special elections” powers
could significantly improve the system by placing the strongest tools of
accountability in the executive and legislative branches. The special
elections power would allow Congress to pas-- a vote of "no confidence”
in the president and then put the question to the people by calling a spe-
cial election in which it nominated an opposition candidate. The
president would be able to initiate a similar process by dissolving the
Congress.

Those who look to nonstructural reforms to solve some of the
problems diagnosed by Congress-watchers suggest the following:

e« Overcome the perpetual reelection preoccupation by passing
laws restricting the length of the campaign season and de\. sing a system
of public financing for congressional elections to ease the burden of
fund-raising and make the system more equitable.

* Within Congress, pass regulations to lessen the power of incum-
bency and institute a more stringent oversight of the use of mail and
travel privileges that tip the balance toward the incumbent. Exercise
sanctions to eliminate absenteeism.

e Prevent individual abuses of the system by strengthening party
ties, the role of caucuses, and the emphasis on cooperation. A well-
disciplined parly machinery could help to ease the campaign burden on
individual congressmen and make the committee system work in a more
open and equitable way.

Arguments For Lengthening Terms in the House

« A longer term would give representatives more time to develop
expertise and sound political judgment. They could devote more time to
the issues rather than to running for reelection almost as soon as they
start a new term.

QLonger legislative sessions and more responsibility call for adjust-
ment in the system to reflect the fact that being a representative isa full-
time job.

» Longer terms would make congressional sendee more attractive to
better quality candidates.

e The need to run less often would lower campaign costs and open
the office to more people.

e Longer terms would decrease the number of bills introduced

purely for reelection purposes.
* With modern communications and travel, a representative can
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CONC;jivHSSIONAL TENURF.-
A BRIIiF LEGISLATIVE HISTORY

The first congressional tenure reforms proposed
rotation in office provisions and annual elec-
tions.

Senator llillhouse called for one-year House terms
beginning in 1813.

The trend shifted toward lengthening House terms
to three, four, or sis years, generally with the idea
that this would eliminate the need to run for
reelection.

While there were more proposals to lengthen
House terms. Senate reforms attracted more atten-
tion. Proposals to lengthen Senate terms to eight
years failed; the Seventeenth Amendment, man-
dating direct election of the Senate, was ratified in
1913.

The Legislative Reorganization Act was passed

Harry Truman made a proposal for a four-year
House term that was to be repeated bv Eisenhower,
Johnson, and Nixon. He also called for a twelve-
year limit on congressional service.

Lyndon Johnson's Message to the Congress led to
hearings but no action.

Interest in term limitation gradually surpassed that
in lengthening terms. There have consistently
been more amendments proposed to limit congres-
sional terms, including twenty-two resolutions in
1977-78.

Gallup polls showed 61 percent of the general
public in favor of limiting senators' terms and 59
percent for limiting representatives’ terms. Roth
were up a full 10 percent from surveys a decade
earlier. Fifty-one percent of the general public
responded favorably to the four-year House term,
but that figure, interestingly, was down 10 percent

from 1966.

keep in touch with constituents more steadily The two-year term is not
necessary for a representative to keep in touch with constituents,

« A four-year term coincident with the presidential term would
strengthen the ties between the branches, and representatives would bo
elected in years when voter turnout is highest.

« A four-year term with staggered elections would preserve the
"mid-term" election while gaining the benefits of giving representatives
more time to legislate.

¢ With a longer term and less constant reelection pressure, represen-
tatives would not have to rely so heavily on larger and larger staffs.

e Lengthening the federal term would follow the trend set by the
states, where it has worked for better government without a loss of
responsiveness.

Arguments Against Lengthening Terms in the House

e Intending terms would remove the "mid-term" election, which is
an opportunity for voters to have a say on the performance of the
president.

* Reelection every two years keeps Congrvs- in touch with the
people and ensures that the House will reflect the changing or unchang-
ing mood of the country. Longer terms will create too much inflexibil-
ity.

¢ Extending terms would not decrease the amount spent on cam-
paigns, only increase the amount spent per campaign.

* Modern communications and travel can be used to lessen the
burden of frequent campaigning; they make it easier to do the job in two
years.

e Technology is not an adequate replacement for the election
process in keeping congressmen truly in touch with constituents.

e The last thing people need today is fewer opportunities to vote.
Lengthening terms will only widen the gap betw *n governmer* and
the people.

e A four-year term coincident with the president’s would create a
permanent "coattail effect”, candidates would he too dependent on what
happened in the presidential campaign and the president can only
weaken the legislative branch

mA four-year term with staggered elections would be unfair to the
congressmen who were always running in an "off ’ year

e Congress would be more efficient it it passed internal reforms.
The people should not be made to suffei because of representatives'
inability to work within the constraints set by the Constitution.
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POINTS OP VIEW

On lhe Four-Year Term

. it is easy to examine the attendance recoid in the second year of
every session, the absenteeism created and resulting from the neces-
sity of members to return to their districts for primary elections and
for elections—which deprives the people of the productive capacity
of the quality of men that they elected to serve them. .. This retards
the progress of oui gre.it American democracy, because we should
not have one productive year out of every two for the issuance of
progressive legislation, for the welfare of the great mass of our
people. (Rep. Herbert Tenzer, Testimony, 13 July 1966)

Campaigns are at the center of politics. In a democracy, campaigning
is a two-day process: it stimulates and educates the public, and it also
stimulates public officials and is an important way for them to learn
the views of the people. Campaigning is not a necessary evil, or
necessarily a heavy burden that interferes with work of an elected
official. It is an important part of his service. What we should aim
for is to improve the means for campaigning. (Sen. Eugene McCar-
thy, Testimony, 14 July 1966)

| believe that a four-year term would give a member of Congress a
more secure feeling which, in turn, would give him a freedom
which he must have in order to devote himself, heart and soul, to
his legislative duties. 1 do not mean to imply that concern for
political success and devotion to legislative duty are necessarily
contradictory. They may or may not be. The motivation involved in
one is likely to be different from that involved in the other. Fleeted
representatives are not meant to enjoy absolute political security.
That would contradict the meaning and efficacy of representative
government. But the relative political insecurity and apprehension
engendered by too-frequent elections are obstacles. 1 maintain, to
wholehearted devotion to public business ... It is my conviction
that both the luture role of Congress in national affairs and the
fundamental interests of constituents would be enhanced bv the
four-year term for representatives. (Rep. D. R. Matthews, Testimony,

July 1966)

.. we have grown, we certainly have come of age. And lo tell
you the truth, there is absolutely no comparison—even at the time |

came here 22 years ago and today. My district has grown from
273,000 to where | represent over 600,000 people.... And yet |
have to service those people. And at the end of lhe day, there are
just so many phone calls, so many letters, and so many people that
old Frank can see. There are just so many bricks that a bricklayer
can lay, there are so many teeth that a dentist can fill, there are so
many patients that a doctor can see. So it is with a member of the
House of Representatives. Ther* is a limit to what a man can do,
unless he starts delegating it, md who wants to delegate the
people's representation?... (Rep. Irank Chelf, Testimony. 13 July
1966)

If ... representatives feel the Consti ution places upon them an
undue burden, Ican only answer that t tey are under no obligation
to run. Congress was not created for the benefit of congressmen but
rather for the people they represent. Neither, | might add, was
Congress created for the benefit of the office of the president. (Sen.
Sam Ervin, Testimony. 13 July 1966)

For we do not live in a day when news of congressional action
requires weeks to reach our constituents, nor when public opinion is
obscured by time and distance. Communications media rush the
news to every home and shop within minutes of its occurrence.
Public opinion polls, and mountains of mail, leave little doubt about
what our people think of the issues most vital to them. 1do not fear
deafness on the part of those who will take their seats in Congress
for a four-year term. (President Lyndon Johnson, Message to the
Congress, 20 lanuary 1966)

Public opinion polls and mail are insufficient substitutes for the
electoral process. Under the parliamentary system, if the govern-
ment is challenged on a serious national issue, and it is unable to
carry the House, the House is dissolved and elections held. Our
comparable institution is the biennial election. (Sen. Eugene McCar-
thy. Testimony, 14 July 1966)

The reasons for the two-year term are as valid today as they were in
1789. Indeed, today, when travel between horn and Washington is
much less time consuming, and when ease of communications
allows us to be informed immediately and accurately on any
problems anywhere in the world, a short term is less of a burden
than ever before (Sen. Sam Ervin, Testimony i3 July 1966)



Arguments For Limiting Congressional Tenure

e Limiting terms would create .1 constant influx of new blood and
fresh ideas from the citizenry. Congress would be more responsive to
what is foremost on the public agenda.

» The advantages of incumbency and seniority would be reduced
and merit would play a larger role in determining who has power in

Congress.
* The lack of limits on service is a congressman's incentive to

perpetuate himself in office and in Washington indefinitely, where
members become insulated from what is important to constituents

« Members might look more closely at legislation they know they
will have to live with at the close of a limited tenure.

e Limiting terms would open the job to more people, especially the
voung or older people who would undertake it as a public service
during or after another lifelong career. The reform would revive the
"citizen legislator" and eliminate "careerism."

e Limitations on tenure would reduce the constant preoccupation
with reelection and encourage more serious attention to issues aside
from reelection implications.

e Limitation would help alleviate the cynicism people feel toward
government by making Congress more genuinely a branch made up of

people like themselves.
» Congressional limitation extends the principle of the fwonty-

second Amendment (limiting presidents to two terms in office) to the
legislative branch,

Arguments Against Limiting Congressional Tenure

e Congress and the people would lose the valuable expertise of
experienced members who become better able to serve as they are there
longer.

» The decision about how long is long enough should be left up to
the voters, who are the best judges of whether their interests are being
served.

e Internal reforms of the seniority system have vastly reduced the
advantages of long tenure and made committee positions more open to
newer members.

e Limiting terms would reduce the power of the legislative branch
vis a vis the executive and create "lame duck" representatives and
senators for longer periods and in larger numbers.

e It is undemocratic in any way to limit the right of voters to
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POINTS OP VIEW

On Term Limitation

Such an amendment isa recipe lor further reducing the power of
the legislature relative to the "permanent government,” the
executive bureaucracy. It would prune deadwood, but also
would prevent great legislative careers 01l the scale of Henry
Clay's, Sam Rayburn's, and Robert Taft's—the sort of careers that
give continuity, cohesion, and energy to the legislature. Besides,
a "fresh face" is by another name a "rookie," with a lot to learn
in a town where there is a lot to know. (George Will, Washington

30 October 1977)

Skilled ami experienced statesmen providing leadership in both
houses of the Congress are now more vital than ever to check
executive power and bureaucratic excess. This proposed amend-
ment would, in practice, weaken the capability of Congress to
perform its historic role of restraining runaway executive power.
(Dr. Herbert Garfinkel, Testimony, If March 1978)

...By shortening terms | feel that the legislative accountability
will be enhanced and the forces which nurture it will be strength-
ened. This may be another way of saying that | have come to prefer
democracy over efficiency_

Two thousand years ago, Plato rejected democracy because
he believed the decisions of government should not be made by
amateurs. He said we needed philosopher-kings to guide us—
divinely anointed experts who clearly saw truth. | reject that
view because in the realm of politics there is no truth as such.
The best we can do is to seek modes of compromise and
accommodation so we can live together peacefully. The legisla-
ture is the bar of the people—the forum in which we continue
the great experiment in self-government. This is not an exercise
that requires any special expertise; it requires commitment to the
value of democracy. (Sen. Dennis DeConcini, Testimony, 14
March 1978)

. It really is an infringement on individual liberties, both the
liberties of voters and officeholders. Moreover it is essentially anti-
democratic. It just does not trust the electorate to decide for itself
whether an individual should be returned to office or not. In fact,
it substitutes an arbitrary rule for the collective judgment of
citizens in this country. (Thomas Mann. American Political Science
Association, Testimony. March 1978)



continue electing an effective official—whether the president, senators,
or representatives.

* Limited terms would increase the number of "amateurs" in
Congress and weaken it drastically in the face of the permanent
Washington bureaucracy. We need more competent professional legisla-
tors.

* The voters themselves are already likely to turn out a legislator
who has genuinely overstayed his welcome,

« Reelection pressure is generally a positive and necessary compo-
nent of our system which should not be eliminated. Reforming the
campaign process would be a more appropriate way of alleviating the
problems that reelection can pose.

Questions lo Guide Discussion

* Is representative government founded in "confidence" in the
people, as Madison said, or in "jealousy"—the need to protect individual
rights from the encroachments of those in power? How do these
attitudes affect our representative institution?

« How do we justify our system of representation? Does our system
give us "actual" representation—a mirror of what the people want—or
"virtual" representation—a government in the name of the "national
interest"? VVould changes in government make ours a more represen-
tative system?

* Is the ideal of the "citizen legislator" alive today? Can it work in
the modern Congress or do we need to revise our ideal to take modern
realities into account?

* Would a longer House term allow congressmen lo do a better job?
Would there be a loss of accountability? If so, how would that allect
performance? Are the demands on a congressman's time more pressing
today than in the eighteenth century?

* Would a limit on congressional terms take away the people's right
to choose? Would it deprive them of other benefits they are entitled to?

« Have the founders' fears of the corrupting influence of power, the
vulnerability of inexperienced legislators lo the "intrigues of others"
and the seduction threatened by the "federal citv" proven justified?
How important should a suspicion of human nature be in determining
the form government takes today?
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Article V

The congress, whenever two-thirds of both houses shall
deem it necessary, shall propose amendments to this constitution
or, on the application of the legislatures of two-thirds of the
several states, shall call a convention for proposing amendments,
which, in either case, shall be valid to all intents and purposes, as
part of this constitution, when ratified by the legislatures of
three-fourths of the several states, or by conventions of three-
fourtlis thereof, as the one or the other mode of ratification may
be proposed by the congress: Provided, that no amendment which
may be made prior to tI year one thousand eight hundred and
eight, shall in any manner affect the first and fourth clauses in
the ninth section of the first article; and that no state, without its
consent, shall be deprived of its equal suffrage in the senate.
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Introduction

The most important aspect of the amendment process in the
Constitution of the United States is not what it allows to happen,
but what it prevents. The Framers of our Constitution said in so
many words that their work was not perfect. They expected that
with time and experience, there would be changes. And they
provided a mechanism for change in Article V.

The Framers were students of history. They knew from the
experiences of Ancient Greece and Rome, and from the current
experiences in Europe, that the price of major, structural changes
in governments was usually paid in blood. When they met in
Philadelphia in 1787 to draft our Constitution, they knew that
millions of people had died, in all eras of history, in international
and internecine wars, whose goals were to cause or prevent such
governmental changes.

So, the most important aspect of Article V is not any
amendment that has ever been made, or any that ever will be. It
is the very existence of this mechanism that keeps change from
being so easy that our government becomes unstable, but does
make it possible, so that change can occur without people killing
people. In this article, the Framers gave us the right to peaceable
change.

The front pages of modern newspapers demonstrate the
accuracy of the Framers' vision. The daily slaughter that goes on
in the streets of Beirut, Lebanon, is over the structure of that
nation's government. Because the different factions cannot live
with one another under the existing government, and because they
lack any usable equivalent of Article V, they are killing each
other. And Lebanon, unfortunately, is typical.

Most of the 166 nations of the world today lack u means of
peaceable change, even on paper in their constitutions. Of those
which have a theoretical means, only a hundful have demonstrated
that it can be effectively used, without the notion degenerating
into one or another of the forms of tyranny, or into rebellion or
warfare.

The first great value of Article V, then, is that it gives us
this right on paper, and that historically, it has worked. Listed in



the index are the tables which show first the history of amend-
ments that were successful, and then the far longer list of
amendments which were proposed in one forum or another, but
were not successful.

For present purposes, it is enough to note that the amend-
ment process is long and difficult. Even those with apparent
widespread support, do not necessarily succeed. The Bill of
Rights, as it was passed by Congress in 1791, contained twelve
amendments. Ten succeeded, but two failed. So, the Bill of
Rights as it exists in the Constitution contains only ten amend-
ments.

For the average citizen, Article V is like the phone number
for the fire department. Almost all of the time, it is totally
irrelevant. But, when an emergency comes up, it has to be there,
and be immediately usable, or else. But, Article V is not such a
clear-cut process as pushing certain buttons in a certain sequence.
Trying to understand it in the middle of a political emergency is
not the easiest task in the world.

The process of amendment is, by itself, politically neutral.
If enough people believe that a certain change should be made,
the process will begin. And if those beliefs are sufficiently
widespread among the people and durable in time, the amendment
will be successful. The neutrality of Article Vis demonstrated by
the 18th and 21st Amendments. The first one established Prohibi-
tion in 1919; the second one repealed it in 1933. Both occurred
under Article V. The only thing that had changed was the opinions
of the American people on the subject of Prohibition.

There are, however, negative aspects of the fact that we
turn our attention to Article V only when there are groundswells
of public opinion in favor of particular changes. Since the subject
matter of the Article is the framework of our federal govern-
ment, it is unavoidably political. But, it becomes more so when
the discussions of it occur under the pressures of specific propo-
sals. The meaning and effective use of Article V is routinely
distorted by some of those who oppose a particular amendment.
Iliis has happened before in our history. It is happening now.
And, it will likely happen again in the future.

This discussion of Article V is being published at a time
when the proposed Balanced Budget Amendment to the Constitu-
tion is at critical stages, both in the Congress, and in the
legislatures of the states. It is very discouraging that In the inidsi
of the public debate on this subject, the Constitution itself is
being dragged from pillar to post. The intentions of the Framers

concerning Article V, the circumstances under which it can be
used, or should be used in the judgment of the people,, and the
exact steps which would take place, are being distorted by people
who ought to know better. There arc lawyers, legislators, and
members of the press who, through ignorance (or worse), are in
effect, attacking Article V itself.

The Framers said, almost 2(J0 years ugo, why they were
giving us Article V, the right of peaceable change. And they also
said why they were providing two different routes to amendment
of the Constitution, proposal by two-thirds of Congress, or Dy a
convention called by two-thirds of the states, followed by ratifi-
cation by three-fourths of the states.

The reasons they wrote then are just as fresh and valid
today, as they were when stated, almost two centuries ago. And,
they apply with equal force to all of the amendments that ever
have been proposed, are presently proposed, or may be proposed in
the future.

Therefore, this discussion is limited solely to Article V.
llow we got it, why we got it, how it has been used throughout our
history, and the exact steps that will take place as it is used
again. Nothing will be said about the merits or demerits of the
Balanced Budget Amendment, or about the merits or demerits of
any other amendment, past, present, or future. The important
question here is about the processes of Article V.

There nre many examples in history of those who sought to
distort Article V, in order to accomplish their particular goals in
passing or defeating a particular amendment. There will be many
more such examples. To those of us who care about the integrity
of the Coastitution itself, this is a great danger. Long after the
battle over any particular amendment has been consigned to the
history books, we Americans will need a continuing and healthy
Article V to address new subjects in new times.

Article V, this small but critical corner of the Constitution,
needs defenders today. If we are to defend the right of peaceable
change, for use by future generations when and as they see fit, it
is mandatory that as many as possible of us understand its origins,
its methods, and its importance in the American system of
government. It is for that purpose this booklet has been written.

Washington, D.C./
Baltimore, Maryland
April, 1984



After the Bill of Rights, So What?
’ha Central Importance of Article V

The Framers were students of history. They kraw that
mimost no major governmental changes had occurred in the world
rior to 1787 other than by warfare. (Not much has changed in the
wo centuries since then. This is still true for the vast mujority
of the world's 166 nations.) Our nation was the first ever to state
a its basic documents that it is the right of the people to
stablish their own forms of government, and to alter them as
hey choose.*

The Framers well understood, therefore, that a means of
eaceable change was a mandatory part of the Constitution, were
t to survive. Also, they did not write Article V on a clean slate,
‘ur previous government under the Articles of Confederation
ontained an amendment process in Article XIII.

The Articles could only be amended by a Congressional
roposal that was accepted unanimously by the 13 States. By 1787,
lis provision was a proven failure. The government was cnllaps-
ig. It had no direct power to raise money, and no ability to pay
s debts, including to its soldiers who had fought and won the
evolution. Numerous proposals to improve the Articles were
ibmitted and auopted by most of the states. But none could gain
lanimous acceptance.2

On the other hand, the Framers understood that the Consti-
ition should not be changeable at the whim of a temporary
ajority. If it could, the government would lack stability. Even
ie mcst democratic Framers, like James Madison, warned of the
)ssible "tyranny of the majority."3

So, the Framers knew thut the process should not be
Ipossible, as in the Articles. But, it should be both difficult and
oad in scope, so that no change would be made unless it came
mi the beliefs of a substantial majority of citizens, held over a

ig period of time, and shared in almost all parts of the Union.

History has proven the Framers correct on this point. The
-il War was fought over the subject of the structure of the

loral government. The Confederate States of America wanted

1

the right to nullify laws of the federal government which they did
not feel should apply within their territory. But all of the other
changes, or would-be changes, in the government of the United
States have been sought or accomplished under the terms of
Article V (sec Tables I-11I).

Remember that our Bill of Rights, stating our most basic
and important freedoms, was a product of Article V. We have
changed the methods by which we choose presidents and senators,
we have far more than doubled the electorate, by adding black
"nople, women, and citizens over the age of 18. We have
terminated slavery, and guaranteed equal rights to all citizens.
We have changed the form of taxation. And we have made other,
lesser changes, without the necessity for bloodshed.

And in each instance where an amendment has failed, one of
the key examples being the proposal to allow state senates to be
disproportional to population, in time those who supported the
amendment have accepted the verdict of the nation as a whole,
and our Constitution has endured. (We did, of course, make one
obvious mistake along the way—Prohibition, which was established
by the 18th Amendment, and abolished by the ?Ist Amendment.)

Tne main point is this, even today thousands and even
millions of people, are being killed in nations around the world,
because they lack the mechanism for peaceable change, which the
Framers gave us in Article V. Sometimes we take our rights as
Americans for granted. We need only look beyond our borders in
any direction except north, to see their value to us, by the price
that others are puying for the lack of such rights.

Undeniably, the first ten Amendments to the Constitution,
the Bill of Rights, are far and away more important than all the
rest of the amendments. The great guarantees of freedom of
religion, freedom of the press, freedom of speech and the like, are
more than just additions to the Constitution, they are part of its
heart.

Many commentators consider the Bill of Rights not just as
amendments, but as part and parcel of the Constitution. This is
so because their addition was done by the Framers, in the very
first session of Congress, and the promise to add them was the
factor that allowed ratification of the Constitution. Without the
Bill of Rights, there would hive been no Constitution itself.4

Even though it is doubtful that the people of the United
States will propose and pass later amendments of the importance
of the Bill of Rights, this does not diminish the importance of the
Article V process. This process is our Constitutional safety valve.



It makes ours one of the handful of the world's nations in which
the people can make major changes in their form- of government
by peaceful means. The continuing vitality of this power,
regardless of when and how it is used, is the key to the long-term
survival of our Constitution und our form of government.

What If Congress Won't Listen?

The precise reasons that the Framers gave us two
methods of amendment, one through Congress,
the other through the State legislatures

It was the obvious necessity for means of peaceable, govern-
mental change that caused the Framers to establish the first half
of Article V, proposal of amendments by a two-thirds majority of
both Houses of Congress, and ratification either by conventions or
by the legislatures, in three-fourths of the states. Other than
changing the process from effectively impossible to merely diffi-
cult, this was the same pattern that was used in the Articles of
Confederation.

Late in the convention, however, George Mason raised the
question of what would happen, should the people, through their
state legislatures, express a desire for a change that Congress
would not agree to. He suggested the alternative method of
amendment, in which two-thirds of the states could cull for a new
Convention, in order to propose amendments.

At two points in The Federalist, the Framers describe the
amendment process, and the reasons for it. These words are as
fresh, and clear, and valid today, as they were when written,

almost 200 years ago.

"[Article V] guards equally against that extreme
facility, which would render the Cnastitution too
mutable; and that extreme difficulty, which might
perpetuate its discovered faults. It, moreover, equally
enables the general and State governments to
originate the amendment of errors, as they may be
pointed out by experience on one side, or on the
other."s

The Framers had, and expressed, a strong sense of their own
fallibility. They expected thut changes would become necessary.
And they did not believe that either the Congress or the state
legislatures held a monopoly on the wisdom of any particular
change.s



Tlie importance of the second method of amendment,
coining from the states, is underscored by its being described
again in the suminury of the most important points in the entire
Federalist. The Framers noted the objection of opponents, that
Congress, in order to protect its prerogatives, might refuse to
consent to an amendment that the people consider desirable. The
problem is phrased this way, in The Federalist, No. 85: "[I] t has
been urged that the persons delegated to the administration of the
national government will always be disinclined to yield up any
portion of the authority of which they were once possessed.”

The answer to this problem, based on human nature, is found
in the second half of Article V. After stating that "public spirit
and integrity" should cause the national leaders to follow "the
reasonable expectations of tiieir constituents,"” the Framers state
the guarantee against national blockage of an amendment:

"[T] he national rulers, whenever nine States concur,
will have no option ont' subject. By the fifth article
of the plan, the Congress will be obliged 'on the appli-
cation of the legislatures of two thirds of the States
[which today is 34], to call a convention for proposing
amendments, which shall be valid, to all intents and
purposes, as part of the Constitution, when ratified by
the legislatures 01 three fourths of the States, or by
conventions in three fourths thereof." The words of
this article are preremptory. The Congress 'shall call
a convention." Not ing in this particular is left to the
discretion of that body."7

The Framers assumed that over the years the two methods
of amendment would be used equally. Early on, Thomas Jefferson
even assumed that we would have a new Constitutional Conven-
tion every twenty years or s0.8 (Cont. p. 12)

"No Taxation Without Representation”

The concept of representative government,
which rests on the consent of the governed, and is
carried out by representatives who are democratically
chosen, derives from a number of sources. Most of
them were religious.

The Puritans, the Congrcgatlonnllsts, and the
Quakers, among others, came to this nation with the

concepts of participation and voting in their religious
bodies. (Among the Quakers, votes were not taken.
Instead, discussion continue until consensus was
reached.) In all instances, these practices in the
religious sphere were translated into civil government.

There was orn unique source of the tradition of
participation and popular control. The colony of
Virginia was founded as a corporation. But, all mem-
bers of that corporation had a right to vote, much like
Lloyd's of London, today.

This tradition existed in some colonies for more
than a century prior to 1776. But it was, of course, a
series of oppressive measures voted by the English
Parliament which compelled the colonies first to join
together, and then to choose popular sovereignty as
the basis of all governments in the new United States.
Those measures, which ultimately produced the
Constitution and its critical Article V, were the Stamp
Act, the Townsend Acts, the Tea Tax, and the
"Intolerable Acts."”

Every history book refers to these Acts. But,
none give the details of the taxes which caused the
Americans to declare our independence, and to fight
and win a war. Here are some of those details:

The Stamp Act was passed in 1765, requiring
revenue stamps on all newspapers, pamphlets, licenses,
and commercial and legal documents. The level of
taxation was measured in pence, or pennies. It caused,
however, the Stamp Act Congress, in which delegates
from nine colonies met in New York to draft a petition
to the King. The Stamp Act was repealed in 1766, but
at the same time Parliament passed the Declaratory
Act, asserting its right to tax the Colonies at any
time, and in any way they considered appropriate.”

The Townsend Acts were passed in 1767. They
imposed duties on a number cf commodities which
Wfre essential in the colonies and which were
imported from England. Glass, lead, puinter's colors,
tea, and paper were included. A representative tax
level was 3 pennies per gallon on molasses. These
Acts also suspended the New York Assembly for
refusing to supply lodging und supplies for British
troops. Protests in the colonics grew, and in 1770, the



Townsend Acts were repealed, except for the ten
tax.10

in 1773, in order to assist the British East India
Company in selling its surplus tea, Parliament passed
the Tea Act. It gave the Company a monopoly on
shipping tea to America, and imposed a duty of a few
pennies to be collected when the tea was unloaded. It
is interesting to note that Dutch tea was available in
America at the same price as English tea with the tax
included.l

Nonetheless, the response in Massachusetts was
the Boston Tea Party. The Sons of Liberty, disguised
as Indians, raided ships of the East India Company and
dumped the tea in the harbor.

The British response was the "Intolerable Acts"
oi 1774. The port of Boston was closed until the
colony paid for the destroyed tea. The Massachusetts
Charter was abrogated, and town meetings were for-
bidden in Boston without permission of the Governor.
A provision was included that no English officials,
either civilian or military, would be tried in colonial
courts. Instead, these and othe" trials would take
place only in England. Anu a new Quartering Act was
passed, requiring Massachusetts tu provide lodging and
food for the soldiers occupying Boston.”

The "Intolerable Acts" led directly to the con-
vening of the First Continental Congress in 1774. The
events were now underway which would lead to Lex-
ington and Concord, the Declaration of Independence,
the Revolutionary War, and ultimately to vhe Consti-
tution of the United States.

The English colonial laws which produced by far
the largest revenues were the Sugar Acts of 17G4 and
1766. They produced a low revenue of 14,09i £sterling
in 1765, and a high of 42,570 £ sterling in 1772.13 Rut
tiie Sugar Acts were not the sparks for rebellion.

The hated Stamp Act (1765) was in effect for
only one year, and produced only 3,292 £ sterling in
revenues. The Townsend Acts, wnich were the pri-
mary focus of revolutionary activity, produced a high
of 13,200 £sterling in 1768, but had declined to only 912
by 1774.14

10

Even if we assun e that the American colonists
rebelled agaiast the sum total of English taxation, the
specific facts are most curious. The highest total
taxes were 45,499 £in 1769. They came close to that
level in 1772, but had dropped to 60% of that level by
1774.15

The English had a legitimate and practical
reason for imposing taxes on the colonies. The English
war debt for defending the Americans against both the
Indians and the French, : ached a maximum of
140,000,000 £sterling.” But the taxes collected by the
English never amounted to more than .03% (one-
thirtieth of a percent) of this debt. One American
scholar has 3ven said this about the inadequacy of
English  colonial taxation, "These parliamentary
revenues from the colonies were never sufficient to
meet the charges of collection."”

On a per capita basis, the English tax burden
suffered by our forefathers was in fact only a maxi-
mum of 1.82 pennies per year. Cf course, a penny then
was worth much more than a penny at any time since.
A low but tolerable annual income for an individual in
the colonies was 15 £ sterling, or 1,800 pennies. So, for
u low income person, the total annual tax rate was
exactly .1%.

Most of the colonists were subsistence farmers,
who used little or no money. If we assume that the
whole burden of English taxation fell on only a third of
the colonists, that still made the effective tax rate
only .3%.

To compare tax burdens then and now, the
English taxes, which led to the American Revolution,
were less than federal or state income taxes, less “‘han
excise taxes, and less than import duties. They were
even less than the lowest of modern taxes, the sales
taxes that exist in every state in the Union.

It is no wonder that our history books, in discus-
sing the "oppressive" English taxes that caused us to
go to war, do not tell us either the rates of those taxes
or their total impact. If the., did, the comparisons
might cause even elementary school children to ask
some very embarrassing questions. They might ask
why it was that we fought and won a war on the issue
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of "no taxation without representation,” to eliminate a
very moderate sales tax of a few pennies a year. They
might even just look at the receipt, with great
interest, the next time they buy a hamburger.

Experience has not borne out those assumptions. The reason
probably is that Congress sits as a continuous Constitutional
Convention. It can at any Lime, if two-thirds of each House
agree, propose any amendment on any subject. And, most of the
time, Congress does represent the will of its constituents. So, we
have never had another Constitutional Convention, and the second
method of amendment has been used only once before, in a
situation that was exactly what the Framers described and

anticipated.

T Minus Two and Counting

Is the holding of a Convention mandatory
from the moment that the 34th State
issues its call?

The answer to that question is in the hands of the states. If
they pass absolute calls for a convention, then the answer is yes.
But, if they issue conditional calls for a convention, the answer is
no. The choice of which applies, however, must remain solely in
the hands of the state legislatures.

All of the 32 calls to date for a Constitutional Convention
on the subject of the Balanced Budget Amendment are written
conditionally. There are differences in terms and language, but
on this point they all agree. Each state has asked Congress to
propose a Balanced Budget Amendment. And each state has said,
if Congress fails to act, then the call for a convention is
operative.?

Some of the states have set deadlines by which Congress
must act. Others have not set a specific date, which means that a
reasonable time to act would be implied. But the fact that the
states have been prudent, and made their calls conditional, means
that the event which would trigger the necessity for holding a
convention would not be the action of the 34th state. It would be
the failure of Congress to act on the amendment.

If the second half of Article V had never before been used in
our history, this question might pose a problem. But it has been
used before.

The full history of the adoption of the 17th Amendment is
given In the box on "The Swamp Water Theory." The gist of it is
this: until 1912, the members of the Senate were selected by the
State legislatures, rather than elected by the people. The mood
of the country having become more democratic, five times the
House passed an amendment to moke the Senate elected.

But the Senate, liking things as they were, killed the
amendment in committee, each time. Meanwhile, state legisla-
tures began to pass conditional calls for a new convention to pass
the amendment. When 31 of the then-required 32 states had
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acted, the Senate relented and passed the amendment. In the
process, they added a grandfather clause to protect their existing
terms in office.

As reluctant as the Senate was to act, it was more reluctant
to let a convention write the amendment, and possibly put all non-
elected senators out in the street. This is the proof of the Swamp
Water Theory, that Congress will swallow anything if it has only
two alternatives, and the other one is worse. This example from
our constitutional history is also the proof that e”en if 34 states
issue conditional calls for a new convention, that the result will
not b a new convention; instead, it will be belated action by a
reluctant Congress. (Cont. p. 16)

The Swamp Water Theory

As all experienced elected officials are well
aware, joinetimes there is a sharp difference between
the paper pattern that was followed to get a result,
and the actual forces which were essential to that
result. So it is with the second half of Article V.

On paper, every amendment to date has been
proposed by Congress, and ratified by the states. But
the history of the 17th Amendment shows that it was
passed only because the states took the initiative
under the second port of Article V.

Until 1912, all members of the U.S. Senate were
appointed by the state legislatures, rather than
elected by the people. The senators found that
arrangement to be very comfortable. But the rising
tide of democracy in the United States demanded a
different result.

Five times, beginning in 1893, the House passed a
proposed amendment that would hove made the Senate
elected, rather than appointed. Five times that pro-
posal died in committee in the Senate. But, in the
meantime, the state legislatures began to act. By 1912,
31 states, or one short of the then-required number,
had issued conditional calls for a Constitutional Con-
vention. Then, as now, they left Congress the option
to act first and pass the amendment itself.19

So it was that in 1912, the Senate rend the
handwriting on the wall, and passed the 17th Amend-
ment. It was ratified a year later, and in its language
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contains proof of the political dynamics which led to
its passage. Section 3 contains a grandfather clause,
which says, "This amer.' t shall not be so construed
as to affect the election or term of any Senator
chosen before it becomes valid. . .

The grandfathers who wrote that grandfather
clause are long dead. But their words demonstrate a
universal political truth. If a Convention had been
necessary to make the Senute elective, that Conven-
tion might have done what the original Convention did.
It could have made its terms effective immediately,
putting the entire, recalcitrant Senate out on the
street, an/ staggered the terms of the new, elective
body, as in Article I, Section 3, Clause 2, of the
original Constitution. But by writing the 17th Amend-
ment themselves, the current Senators were able to
protect themselves to come degree.

The universal political truth, therefore, is this:
If a legislative body is faced unavoidably with a choice
between two evils (in its view), and if one has the
potential to be far worse than the other, it can be
expected to choose the second alternative. | call this
the swampwater theory. Congress will swallow any-
thing, if its only choice is unmistakably worse.

In short, Congress did in 1912 what the state
legislatures had demanded under the second half of
Article V, because the Senate could no longer duck the
issue, and that was a better choice than allowing a
new Convention to take place.

Exactly the same logic applies today. A Conven-
tion could be truly Draconian. It might not only define
and require a balanced budget, it could provide that
unless Congress passed such a budget by 1 July of
every fiscal year, all pay and benefits to all members
of Congress would be cut off (with no right of reim-
bursement), until and unless such a budget was passed.
On the other hand, Congress would never do such a
thing to itself, if it wrote the amendment.

So, on paper the second half of Article V has
never been used. But os a matter of political reality,
it was used very effectively in 1912. It was used for
exactly the kind of purpose which the Framers
Intended—to obtain an amendment the people wanted



but to which Congress would not agree. And the
methodology used in 1912 was exactly the same as that
being used today.

Is It Katie Bar the Door?

Once a Constitutional Convention is
convened, can it be Limited in
subject matter?

The question of whether a new Convention could be limited
in its subject matter is related to the history of the one and only
Constitutional Convention ever held in this country, in Philadel-
phia in 1787. Critics today pose the conclusion that the conven-
tion of 1787 was a "run-away," and therefore assert that any new
Convention could be the same. The answer to the two questions is
not the same, and the history from 200 years ago does not support
the idea of a "run-away" convention today. Nonetheless, a clear
understanding of what did and did not happen both before and at
the original Convention, is a proper starting point.

In 1785, Virginia and Maryland were almost at the point of
going to war with each other over the subject of shipping rights in
ttie Chesapeake Bay. George Washington intervened personally,
to ask the two states to send delegates to meet with him, and see
if the differences could be resolved.

Distrust was so high that this meeting could not take place
anywhere in either state, including at Washington’s home at Mount
Vernon. So, it was held on a boat in the Chesapeake. But its
results were excellent. All differences were resolved.20

Congress then called for a meeting of "Commissioners" from
all states, to convene in Annapolis in 1786. Only five states sent
delegates, but among them were leaders such as Alexander
Hamilton. The purpose of that meeting was to propose laws
concerning trade to be passed by Congress. Lacking a quorum,
they could not act. But before disbanding, they asked Congress to
request another meeting in Philadelphia, with a broader mission.2!

Congress agreed, and here is exactly what it said, by
Resolution, on 21 February 1787:

"[W] hereas experience has evinced that there are
defects in the present Confederation . . . and [a]
Convention appearing to be the most probable means
of establishing in these states a firm national go'ern-

lc

ment . .. on the second Monday in May next a
Convention of delegates ... be held in Philadelphia
for the sole and express purpose of revising the
Articles of Confederation and reporting to Congress
and the several legislatures. . . ."

The gist of the argument that the convention was a "run-
away," was that it did not simply amend the Articles of Confeder-
ation. It wrote an entirely new Constitution. To this argument,
the Framers made three responses in The Federalist.

The first was that twelve of the thirteen states specifically
agreed to what was done. Rhode Island, which represented one-
sixtieth of the nation, chose not to participate. That state had
declared itself independent prior to 4 July 1776. It remalned inde-
pendent, and did not ratify the Constitution until 1790, when the
federal government threatened to treat it as a foreign nation,
exchanging ambassadors and imposing import duties.22

The second argument was that whatever the convention
might have done, its work wa? ratified by the Congress, which
after only eight days of debate, approved it and submitted it to
the states for ratification.22

The third point is that the Framers recognized that amend-
ment could not occur under the Articles of Confederation, with-
out unanimous consent of the states. Therefore, in Washington's
letter transmitting the Constitution to Congress, for it to submit

to the states, he said,

"[I1t is the opinion of this convention, that as soon as
the conventions of nine States shall have ratified this
Constitution, the United States in Congress assembled
should fix a day on which electors should be appointed
by the States which shall have ratified the same... ."

The Resolution went on to state that the House should be
elected, the Senate appointed, that the Senate should count the
votes for president, and that the new government should begin to
function under the new Constitution. The key phrase ic, "by the
states which shall have ratified the same.” In fact, when
Washington took office in 1789, two states hod not ratified, Rhodt
Island and North Carolina. Neither was represented in Congress,
neither had participated in the first presidential election, won b\

George Washington.2'!
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In theory, the Articles of Confederation were still in effect,
as to those two states only. But neither had any interest in
maintaining a federal government solely for their purposes. They
were not forced into the United States under the new Constitution
against their will. In fact, they eventually ratified, making the
action unanimous.

So, it can be argued that the present Constitution was
unconstitutional, or more accurately, "unconfederational," when
Washington took office in 1789, before North Carolina and Ithode
Island had ratified. However, there ore several differences
between what happened in Philadelphia in 1787, and what might
happen now (perhaps in St. Louis), that suggest this problem might
not arise again.

First of all, there was no Supreme Court under the Articles.
There was also no tradition that such a Court could strike down as
unconstitutional, any actions taken by any other branch of govern-
ment, in violation of the Articles. Lastly, the requirement of
unanimous consent to amendments in the Articles was agreed,
early on, to be one of the principal problems with the Articles.

What the critics are suggesting is that because the fii jt
Convention changed the mode of ratification, a new Convention
might do the same. The answer is that under the present
Constitution, we have a valid and workable ratification process.
If any Convention were to propose a different method, it would
not apply until it became part of the Constitution. There is a long
line of Supreme Court cases which hold that a proper test of a
restriction on political activity is whether that restriction has
been successfully met in the past.25 Suffice to say, the unani-
mous amendment process in the Articles would not be legitimate
under the present 1st Amendment, since it was never successfully
used; whereas, the present amendment process would be upheld
and would be enforced. A change in the amendment process itself
could only become a part of the Constitution by succeeding
through the existing ratification process.

And lastly, since the results of any Convention now held
would have to pass first through Congress, and then would be
reviewable by the Supreme Court (should any state challenge the
process as illegitimate), it would take failures first by the
Convention, then by the Congress, then by the Court, to allow
such a thing to 1 ppen.

Had Rhode Island attended the convention in 1787, the "run-
away" argument would have no validity whatsoever, since the
delegates were all appointed by and acting for the state legisla-
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tures, and all present agreed both that the Articles were to
flawed simply to be repaired, and that the amendment process ha
to be cnanged.

Consideration of the present question, whether a new Cor
vention could be a "run-away," has gone on for approximately 8
years.  Especially in the last 20 years, numerous law revie'
articles, and a Special Study by the American Bar Associatior
have been prepared and published on the subject. The leadin
publication concluding that a new Convention could have it
subject matter restricted, is discussea in the box on "The Argu
ments for Limitation." This was prepared, and officiall
endorsed, by the American Bar Association, through a specie
committee of experts and acceptance by its House of Delegates

(Cont. p. 23)

The Arguments for Limitation

The most detailed analysis of the Article V
provisions for a Constitutional Convention, was
published by the American Bar Association in 1974.
This statement is n definitive one, for the depth of its
analysis, for those who wrote it, for those who
accepted and endorsed its conclusions, and for the
circumstances under which it was developed.26

The two most important points are that the
Committee which prepared it included three judges,
two law school deans, and two former presidents of
stato coastitutional conventions, among others. Its
conclusions were accepted by the ABA House of
Delegates in August, 1973. Most importantly, the
Special Committee who drafted this paper were acting
at a time when the Dirksen Amendment had crested,
and would apparently fail, and when no new subject
had garnered state calls for a Convention from even a
third of the states. In short, the ABA study was
written and approved at a time when the merits of
many procedures for a new Convention were not
entangled in the merits of any specific proposal.
Although this study began when the Dirksen Amend-
ment was a live issue, by the time it was prepared,
approved, and published, there was no substantive
Constitutional battle underway.

These are the conclusions of the Special Com-
mittee, which were adopted by the ABA House of
Delegates:



1 Congress should establish procedures for the
Convention method of amending the Constitution.

2. Congress has the power to limit a Conven-
tion to the subject or subjects named in the required
34 state calls.

3.  There should be limited judicial review of
the actions of Congress concerning a Convention.

4. Delegates should be elected in proportion
to population.2'

The most important point, then as now, was
whether a Convention could be limited in its subject
matter. In answering this question, the ABA looked
first to the history of constitutional conventions in the
United States. Although there has been only one
national Convention, the original one in Philadelphia in
1787, "[t] here have been more than 200 conventions in
the states,"” with "at least one in every state."2*

The experience in the states shows that conven-
tions are either limited to certain subjects or are
unlimited (the latter meaning free to deal with any
subject), depending on the purposes for which they
were called. The ABA concluded, from the history of
the adoption of Article V, that the same distinction
applies to any new, national Convention.

They discussed at length the debate on Article V,
concluding that the third and final version of the
Article gave the states the option of calling for either
a limited convention or a general one, and that the
Congress was bound to carry out the choice of the
states, if 34 states eoncur.29

The review by the ABA was exhaustive, going
back to the very first state call, received in May 1789.
They included a table of states and subject matter of
all calls from 1789 to 1973. The total number of calls
was 356, and the subjects ranged widely. (The more
obscure ones included Presidential disability and suc-
cession, a new type of Supreme Court, Presidential
tenure, and U.S. participation in a world, federal
government.)30

In Table IIl, at page 47, the state calls are
brought up to 1983, and listed by subject, for all those
on which at least ten states have acted. This is the
ABA conclusion concerning a limited Convention;
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"In summary, we believe that a substantively-
limited Article V convention is consistent with the
purpose of the alternative method since the states and
people would have a complete vehicle other than the
Congress for remedying specific abuses of power by
the national government; consistent with the actual
history of the amending article throughout which only
amendments on single subjects have been proposed by
Congress; consistent with state practice under which
limited conventions have been held under constitu-
tional provisions not expressly sanctioning a substan-
tively-limited convention; [footnote omitted] and con-
sistent with democratic principles because convention
delegates would be chosen by the people in an election
in which the subject matter to be dealt with would be
known and the issues identified, thereby enabling the
electorate to exercise on informed judgment in the
choice of delegates.” (Emphasis added.)

Then the ABA addressed the power of Congress
to pass a procedures bill which would Ilimit the
Convention. They conclude that since Congress has
the duty of determining when 34 state calls have been
received, it can examine them to see whether they
seek a general Convention, or if they deal with the
same specific and limited subject or subjects. They
conclude that it would be improper of Congress to
expect or require that the applications be identical in
their wording. Since this method of amending the
Constitution was established by the Framers for
situations where the states want a change and Con-
gress has not acted, the congressional review of the
state calls should not be permitted to delay or defeat
the purpose of such calls.”I

The ABA noted that the Supreme Court had in
the past decided questions concerning the amendment
process, always dealing with mechanics, and not with
the merits or demerits of any proposal. They con-
cluded that in the unlikely event that Congress dis-
obeyed the terms of Articte V, the Court could issue a
declaratory judgment as it has in the past.32

The last major question was election of dele-
gates. The delegates in 1787 were "appointed” rather
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than "elected." They voted by state, with the majority
of a state delegation determining its vote. The ABA
concludes that such a pattern would not be suitable
today, and would probably be unconstitutional under
the Court's "one man - one vote" decisions.33

The ABA concludes that delegates should be
elected from each state in proportion to its members
in the House. It rejects the idea that representation
should be keyed to the Electoral College votes from
each state. (In light of recent Supreme Court deci-
sions, it is likely that if Congress passes a Convention
Procedures Bill using the Electoral College as a basis,
that this would be upheld. This pattern is common to
both past and present procedures bills.)34

There have been numerous law review articles

gress to implement this attempt to limit the conven- 'S

tion by making appropriate provision in its call."”

On both points, Senator Ervin concurred with the
conclusion, that the second method of Article V was
intended to allow the states to compel Constitutional
consideration of any subject of their choice, and that
Congress could call a limited Convention, if that was
the choice expressed by the requisite 34 states.”?

Although there are some authorities who argue
the contrary, that a Convention cannot be limited, the
weight of authority, especially of those who did not
have a personal ax to grind when they addressed the
subject, is in favor of limitation by the states, recog-
nized and applied by a Congressional procedures bill.

published by individuals, reaching the same conclusion . . . .
as the ABA, namely that a limited Convention could The leading article concluding that a new Convention coul
be requesteé by the states, and if so requested, it not be restricted in subject matter, is discussed in the box on "Th
’ ' Arguments against Limitation." This article was written b

would then be mandatory for Congress to convene a . .
y g Professor Gerald Gunther of Stanford, who is also a leading exper

limited Convention. Two of the principal articles are
by former Senator Sam Ervin, generally respected as
one of the best constitutional scholars ever to serve in
national office, and by the late Senator Everett
Dirksen. Of the Framers, Senator Dirkscn said this:

"They decided that whenever the people felt that
an amendment to the Coastitution was required they
could not be denied by the Congress the right to
propose that amendment. Such an amendment would
be proposed by a convention assembled on the applica-
tion of the legislatures of two-thirds of the several
states. The people would speak through their state
legislatures."”

On the subject of limitation, Senator Dirksen
concluded:

"First, | apprehend that when the applications
arc for a stated purpose or amendment . . . then In
effect the state legislatures, which alone possess the
initiative in convening a convention, have by their own
action taken the first step toward limiting the scope
of the convention. It would then remain for the Con-
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on the Constitution. (Cont. p. 26)

The Arguments Against Limitation

The latest, and most widely circulated article
arguing that a Convention cannot be limited, is, "Con-
stitutional Brinkmanship Stumbling Towards a Con-
vention," by Professor Gerald Gunther. His article
was published in the ABA Journal in 1979, five years
after the ABA itself took its stand contrary to his
position.38

He asserts first, that, "It is fair to say that the
questions of what a convention might do, and especial-
ly whether it could and would be limited to the
balanced budget issue, were largely ignored [in the
states passing colls] ."39 whether or not that was once
fair to say,, it no longer is. As the records of the state
hearings over the last three years demonstrate, the
question of limiting a Convention has come to domi-
nate over the merits or demerits of the amendment
now sought.

Ills article is one of assertions, unsupported and
not footnoted.
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"One of the very few issues about the convention
route on which there is full agreement among scholars
is that, once 34 proper applications for a convention
are before Congress, Congress is under a duty to call a
convention and does not have a legitimate discretion
to ignore the applications."40

While this is true of unconditional state calls, it
does not address the conditional state calls being used
now, as they were in 1893 through 1911 If Congress
acts on its own (under pressure), it does not ignore any
state calls. But it does make them no longer
effective, according to their own terms.

On the subject of whether the states may validly
issue limited state calls, he agrees that the weight of

authority is that they can. "A larger number of
scholars believe that applications that are somewhat
limited, can be considered valid. . . ."41

In posing the dangers of using the second half of
Article V he says that Congress, "acting on the belief
that all conventions had to be general ones, . . . might
disregard . . . [the limitations in] the applications and
issue a call for a general convention."42 The idea that
Congress, which does not want any amendments other
than its own, would deliberately choose a process that
was totally open, is theoretically possible, but politi-
cally frivolous.

Then he assumes that a limited Convention
would be called, but says that, the delegates, "could
legitimately speak as representatives of the people
and could make a plausible case that a convention is
entitled to set its own agenda."40 It does not seem
from this article that the Professor has read the ABA
Special Study, especially its sections on the two-
century experience with state conventions, in which
limitations on conventions, if made, were enforced by
both legislative and judicial actions.

Then, the Professor makes contradictory argu-
ments. First, lie says that Congress could not refuse
to submit excessive amendments (If proposed) to the
states for ratification, but second, that the Court
would probably lack authority to act on this point. If
Congress refuses to submit excessive amendments, and
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if the Court cannot act, then the buck stops there.
Even if the Convention ignores its limitations, the
harm is immediately prevented, if Congress submits
only the limited amendments for ratification.

The Professor soys that his own "best judgment
is that 'Applications' from the states can be limited in
subject matter. . . But he goes on to say that such
limitations, "should be viewed as . , . essentially a
moral exhortation to the convention."44 He acknowl-
edges that his wunderstanding would undercut the
Framers' intention that the Congressional and state
methods of initiating amendments be parallel and
complementary to one another.

He assumes, contrary to both their history and
their words, that the Framers intended the Convention
route to be useful only against total and extraordinary
nonresponsiveness by Congress. He ignores the state-
ment of the Framers that the two parts of Article V
were designed to allow "errors to be corrected as they
were perceived" either by Congress or the states.

Some other authors have agreed with the central
premise of Professor Gunther that a new convention
should be avoided at all costs, though on different
reasoning. Ralph M. Carson wrote that a new Conven-
tion is undesirable for four main reasons: (1) A new
Convention could not be limited. (He assumes this,
and does not discuss it.)) (2) Life is so much more
complex today that major revisions in the Constitution
could not he effectively drafted. (3) We no longer
have people in our midst to serve as delegates, who
match the quality of the Framers. And (4), a new
Convention, unlike the original one, would take place
in the glare of broadcast media, and therefore could
not deliberate secretly, and arrive at fair
compromises.40

Professor Robert G. Dixon, Jr., states the oppo-
sition to the state-initiated amendment process even
more boldly, "Is Article V irrelevant to the grander
issues of constitutional form and policy which we call
constitutional law?"40 He argues essentially that all
of the Constitutional amending that we require is done
either by Congress under the first part of Article V, or
by the Supreme Court In the guise of "interpreting"
the Constitution.
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Although they use different logic and language,
the articles opposing the use of the second half of
Article V have one, common denominator. They
conclude that it is too dangerous in today's world, for
the people of the United States to have a direct role in
the process of Constitutional amendment. Although
they advance reasons why the process should not be
used, in fact, they believe that the Framers should
never have given it to us in the first place.

Although none of them say this in so many
words, all of them mean it: the Constitution is too
important to be left to the people of the United

States.

Skipping a good bit of the legalese, the reasons in favor of
limitation begin with the state calls themselves. In general, they
ask for a Convention for the "sole" purpose of proposing a
balanced budget amendment. Seventeen of them specifically
provide that they are "null and void" in the event that either the
Congress or the Convention seek to exceed that limited s"bject
matter. Since the actions of those seventeen states are necessary
for Congress to call a Convention, it seems highly unlikely that
Congress would disobey that instruction.

Eighteen years ago, Senator Ervin proposed a bill that would
define how Congress would set up a Convention. It included
provisions under which Congress could recognize and enforce any
subject matter limitations that the states might provide. Me said
at the time that the bill should be considered before any amend-
ment was proposed, so the merits of Constitutional procedures
would not be entangled in the merits of any particular proposal.
He was right. But no action was taken. There are two bills now
pending in Congress which have many of the same terms as the
Ervin proposal, including subject limitation.4?

Should 34 states issue calls, and should Congress be unable
or unwilling to pass the proposed amendment itself, it is a near
certainty that it will pass a Convention procedures bill. This
assertion is based on the difference between the Constitutional
majorities required. Any amendment requires two-thirds of each
House; whereas, a procedures bill would require only a simple
majority. Since the President is on record as favoring the
amendment, he should be expected to sign such a bill. And since
it requires only a simple majority of Congress to convene a
Convention, the same votes necesary to create the Convention
would be necessary to seek to limit it.

2G

The argument against limitation is quite clear and simpl
It is that the members of a Constitutional Convention represci
the sovereign people directly. Their power does not come fro
the states, nor does it come from the federal governmen
Therefore, as soon as the gavel falls at such a Convention, ar
and all proposals can be made.

The first logical error made by those who argue that a ne
Convention could be a "run-away," is the misreading ar
misrepresentation of the history of the original Convention i
1787. All its actions were authorized by all of the states excer
Rhode Island, and also accepted by the Congress, before the ne
Constitution was submitted to the states for ratification.48

The second logical error made by these critics is to assum
that what happens in 1984, or at some time in the near future,
the same as what happened in 1787. We now have a Suprem
Court whose duties include the final interpretation of the const;
tut'onality of the actions of any other part, branch, or agency c
the federal government. At the time of the 1787 Conveutio j
there was no Supreme Court, there was no assertion that th
existing government, the Articles of Confederation, were th
"supreme law," and there was no arbiter of any kind which was i
a position to challenge the legitimacy of any actions taken at an
time by any port of that former government.

The last logical error made by the critics is the assertior
without discussion, that a new Convention which was a "run
away," would therefore threaten the destruction of basic Ameri
can freedoms. The obvious and critical flaw in this analogy i
that any amendments proposed by a Convention, whether major o
minor, have no legal effect whatsoever until they have succeede'
in the ratification process. As the history of the rejection o
some amendments passed by Congress demonstrate, there ar>
many steps between the proposal of any amendment, and it
ultimate ratification, and success in the first step is no guarante’
whatever of success in the second (see Table I, on page 42).

The sequence of events necessary for a "run-away" Conven
tion to occur, and for its rogue proposals to become law as part o
the Constitution, requires a long series of obvious failures b;
various parts of the governments of the United States. Critics oi
this point do not discuss these steps, because listing them make
the weakness of their argument apparent. Here are the necessar
failures, in the necessary order, for a "run-away" Convention t<
occur, and to have its proposals adopted as part of the Coastitu

tion:
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1 Congress fails to act on the proposed amendment.

2. Congress calls for a Convention, but fails to limit its
subject matter.

2a. Congress does limit the subject matter, but the

Convention chooses to ignore its limits.
3. Any state, or possibly any individual, who feels that the

Convention can and should be Lound to limits, brings a legal
challenge, and the Supreme Court either tails to act, or rules that
the Convention is unlimited.

4. The Convention actually passes proposed amendments
that are beyond its subject matter.

5. Congress submits the excessive amendments for ratifi-
cation.

6. Another Supreme Court challenge is brought and lost by
a dissatisfied state or individual.

7. Three-fourths of the states, by either their legislatures
or special conventions, as Congress has required, ratify the
excessive amendments.

8. Another Supreme Court challenge is brought and lost by

a dissatisfied state or individual.
In short, for a new Convention to constitute a "run-away,"

and for those results to become effective parts of the Constitu-
tion, the following American political institutions have to fail
their duties not once but repeatedly: both Houses of Congress,
the Supreme Court, and the legislatures of three-fourths of the
United States. The only group of political institutions which
would not have to fail would be the Presidency and the governors
of the various states, since these people are not part of the
amendment or ratification processes.

The question of whether it is theoretically possible for all of
these failures to occur must be answered yes. But the question of
whether it is likely, or even remotely possible, has a different
answer. It is a firm no.

New Framers and a New Philadelphia

If a new Convention is called, how many
delegates will there be, how will they
be elected, how will they vote?

In the 1787 Convention, each state was free to send as man
delegates as they chose although most sent three. The delegate
voted not as individuals, but as delegations, each state having on
vote, and that vote being controlled by a majority of that state’
delegates. Given the tremendous diversity in the populations o
the states at present, and also given the more democratic cast o
American politics in the 20th century, neither of these pattern
would be likely to be followed in a new Convention.

The bill proposed by Senator Ervin many years ago, like th>
two now pending before the Congress, would provide for eacl
state to have the same number of delegates to a Convention as i
has members in the Electoral College. Also, those delegate
would be elected from existing districts, matching those of thi
members of the Senate and the House of Representatives fron
each state. These proposed laws by Congress to govern a nev
Convention, are in line with analogous laws now on the books ii
most states, which suggest similar results.49

All states now have provisions for electing their own stat<
conventions to propose constitutional changes, and most hawx
provisions in place for ratification conventions, if needed. Tht
common denominator of these laws across the country is nonparti
san elections by district, usually with runoff elections if <
candidate receives more than 5096 in the first election. Becausi
these patterns are well known, well established, and have beei
used hundreds of times with respect to state constitutions
conventions, it is likely that they will be adopted for thi
purpose.50

As for the number of delegates, the membership allotted t*
each state in the Electoral College would probably be used. Thi
would include the District of Columbia, since it has been allotto*
Electoral College votes. Some adjustment for the residents of th<
territories—Gaum, Virgin Islands, Puerto Rico, etc.— would prob
ably be made.
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As for procedures, in the original Convention the states
voted as states, through a majority of their delegations. The
largest state was then Virginia, with one-sixth of the total
population. The smallest was Rhode Islund, with one-sixtieth.
(Rhode Island, by the way, did not participate.) Given the more
democratic cost of the United States today, and in the interests
of allowing and promoting fair consensus, it is more likely that
the result would be a two-thirds vote of the delegates, whether
that rule is established by law from Congress, or by the Conven-
tion for itself.

The only reliance available com-crning the quality of the
delegates elected is the national experience in Philadelphia in
1787, and the experiences of all the states in conducting one or
more conventions concerning their own constitutions. Historical-
ly, that experience has been excellent.51 The obvious importance
of the issues being presented, has usually attracted excellent
. mdidates. And because these are nonpartisan elections, organi-
za’.'ns such as the Jaycees and the League of Women Voters, as
well a more traditional political organizations, become active in
trying to find and elect the most able delegates. Sometimes these
organizations have even banded together to jointly endorse the
best possible candidates.

In short, although this is a political process and co ins no
guarantees, the history of the process suggests that those elected
will be at least as qualified as the leading political figures in each
state, but that they will approach their task from a nonpartisan

standt .int.
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We Have Nothing to Fear But Fear Itself

What are the real risks, if any, to basic
American freedoms such as religion,
press, speech, and the others?

This is the point at which public discussions of the Constiti
tion get notoriously sloppy. Those who oppose the merits of th
present amendment under discussion, claim that a new Conventic
could destroy our basic rights, especially those fundamental free
corns found in the 1st Amendment. There is nothing new in th
argument. It was made 85 years ago by those who wanted t
prevent the Senate from being elected by the people directly. |
was made 20 years ago by those who wanted to prevent th
possibility of one of the two houses of each state legislature bein
apportioned on a basis other than strict population.

Many of the individuals and many of the groups who hav
been dragged into the debate over the conditional state calls for
new Convention, have become involved soleiy on this issue. Buti
is a false issue.

The proper question is not wh t might happen under th
wildest stretch of the imagination, but instead, what arc th
genuine risks, based on an honest examination of our Constiti
tional history.

It is theoretically possible, for instance, that the America
people could choose to set aside all of their basic freedoms, an
could use the amendment process to establish in this nation eithc
a monarchy, or a military dictatorship. Both are possible, bi
since neither has any legitimate chance of success, or an
likelihood of attracting any significant support, no one bothers t
debate either possibility. And yet, the present argument of th
dangers to the 1st Amendment is based on the same assumption a
those two extreme examples; namely, that Americans are willin
and ready to abandon their basic freedoms.

Critics ore fond of referring to polls in which the Bill ¢
Rights Is presented In modern language with no identification, an
citizens are asked to state whether they agree or disagree. Th
results, frankly, are pretty discouraging to people like me, wh
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spend our careers trying to protect and advance Ist .Amendment
freedoms.

Sometimes American: are illogical in their approach to this
Amendment. They count on and claim their right to speak, write,
and believe their own ideas, but they support laws and programs
which would restrict the rights of others, usually minorities, to do
the same things. Not enough Americans fully understand that the
freedom of one is the freedom of all, and that the guarantees of
the 1st Amendment are indivisible.

Give the devil his due. Assume that if the 1st Amendment
was put to a majority vote of all Americans, it would not pass.
That still does not answer the practical question about a new
Convention. The reason is that we already have the 1st Amend-
ment. It does not need to be passed. For harm to come, it would
have to be repealed.

Because the Framers made amendment so difficult, there is
a vast middle ground between the strength of opinion and support
that are necessary to pass any amendment, and those which are
sufficient to defend it once it is in the Constitution. The time
that had to pass between the passage and repeal of Prohibition,
demonstrates the change of opinion that had to take place. In
modern times, we need look no further than the Equal Rights
Amendment to demonstrate the point.

All of the reputable, national polls agreed that during the
time that the ERA was out for ratification among the states, a
majority of all Americans supported it. Those who opposed it
were a minority, but a determined one. And, it did not pass. Why
not?

The first reason is a matter of statistics and political
reality. In theory, 51% would be sufficient to pass any amend-
ment. If it enjoyed that level of support in every state, and in
every district for state legislatures, then it would inevitably have
to succeed. It would not only be ratified by three-fourths of the
states, it would be ratified unanimously.

But Americans are not homogenized, like milk or peanut
butter. Each state is not on exact duplicate of national opinions.
Each district is not a duplicate of statewide opinion*. There are,
us the Framers wrote about and well understood two hundred
years ago, differences of opinion based on region, sex, race,
religion, interest group, and many other personal factors. A
support level of 51% would not even guarantee that half of all
states would ratify any amendment.

52

ERA demonstrates the truth about the amendment proces:
It takes a high level of support, sustained over a long time, to pa*
any amendment. Remember that in Presidential elections,
difference of 10% (meaning a margin of 55% to 45%), produces
landslide. It ‘akes at least that kind of support, if not more, 1
gain ratification for any amendment. When the position is one ¢
defending against a bad amendment, rather than supporting a goo
one, the side in that position can lose by a landslide in the poll;
but still succeed in stopping the amendment.

Those who say that it is realistically possible for portions c
all of the 1st Amendment to be repealed, are necessarily sayin
that the 1st Amendment would have less supporters who would b
less determined than were the opponents of the ERA. It takes
distrust of the American people, a fundamental distrust c
democracy itself, to reach such a conclusion.

Furthermore, taking that position ignores the stance that i
already being shown by most of the American media. They rise u
in defense of the 1st Amendment, even when the publication ¢
speech that they are defending is one that they personally abhort
Although the press generally supported ERA, there were man
exceptions in various parts of the country. If the subject is th
maintenance of the 1st Amendment, the ranks of the press will b
unbro! an.

It is not just politics that makes strange bedfellows. Th
defense of any and all of our basic, Constitutional freedoms, doe
the same tiling. Our basic freedoms may not have all of th
friends and supporters that they should have, or could have. Bu
they have more than enough to defend against any misguide
attempts to reduce or repeal any of them.

What is often phrased as a defense of the Constitution b
avoiding the risks of a new Convention, is in fact an attack on th
Constitution, and on the principle of popular sovereignty on whic
it is based. This principle was first stated in documents of an
government, as opposed to the musings of philosophers, in ou
Declaration of Independence:

"We hold these truths to be self-evident, that all men
are created equal, that they arc endowed by their
Creator with certain unalienable Rights, that among
these are Life, Liberty and the pursuit of Happi-
ness.—That to secure these rights, Governments are
instituted among Men, deriving their just powers from
the consent of the governed,—That whenever any
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Form of Government becomes destructive of these
ends, it is the right of the People to alter or abolish it,
and to institute new Government, laying its foundation
on sue l. principles and organizing its powers in such
form, as to them shall seem most likely to effect their
Safety and Happiness."
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The Article V Little Shop of Horrors

What arc the precise evils and dangers
that the opponents of Article V claim?

Those who attack the present conditional calls for a n(
Convention, exactly like those who attacked the conditional ca
used twice before in our history, hove many routes to th<
conclusions. But, they agree on the final result. They fear,
they claim to fear, the erosion of basic American freedoms as
result of such a Convention. Here are their points, one at a time

Charge: The second method in Article V has never be
used.

Fact: The second method in Article V has been used twi
in our history. It was successful in 1912 with respect to the 17'
Amendment, and was used then exactly as the Framers anti'
pated. It was used in the 1960s in the same manner and for t
same reasons, though unsuccessfully, with respect to the Dirks
Amendment.

Charge: If 34 states act, a new Convention must be held.

Fact: The calls are conditional, exactly as they were t
loct two times this method was used. Although the Constituti
allows the states to force the calling of a new, general Convt
tion, it does not compel the states to use this entire power
once. As a matter of Constitutional theory, Constitutioi
history, and plain common sense, the states do have the right
give Congress one last chance to act, before their calls becoi
effective. The trigger for a new Convention, if that point shoi
ever in our history be reached, will not be the actions by I
states, it will be the inaction by Congress.

Charge: Congress will not act, and the state calls will tl
become effective, causing a new Convention.

Fact: This assertion ignores the Swamp Water Theo
which applies If Congress is faced with only two choices, pass
the amendment ihnt is sought and writing its language for its<
or refusing to act and allowing a new Convention to write it
them. Both history and practical politics tell us that under th'
circumstances, Congress will act.
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Charge: If a new Convention is called, it c.annot be limited
in subject matter.

Fact: This assertion ignores the fact that all of the states
have placed in their conditional calls statements to the effect
that a new Convention should be for the "sole and express"
purpose of the Balanced Budget Amendment Oust as in prior
generations they have been restricted to the subjects of the 17th
Amendment, or the Dirksen Amendment). This charge also
ignores the fact that 17 of the states have made their calls "null
and void" in the event that a new Convention seeks to stray into
other areas than the one designated.52

On this particular point, the critics contradict themselves
badly. There are presently in the hands of the Secretary of State
of the United States more than 34 state calls for a new Conven-
tion. They deal, however, with a variety of subjects, and there
are no more than 32 of them on any one subject.53 if the critics
were right, that limitation sought by the states is irrelevant and
ineffective, then a new Convention would be mandatory as of this
moment. Not a single member of either the House or the Senate
has suggested that this is so. And since the Constitution leaves
the counting of the state calls to the Congress, this charge by the
critics necessarily assumes that at least one-half of each House
will, in a fit of temporary insanity, count all of the state calls
together, regardless of subject matter.

Charge: Regardless of limitations imposed on a new Con-
vention by the Joint Resolution of Congress which calls the
Convention, the delegates could break loose into other areas.

Fact: This charge ignores the history of the 1787
Convention in which all states except Rhode Island (which did not
participate), and the Congress itself approved what the
Convention did, prior to the beginning of *ne ratification process.
It ignores the history of hundreds of state constitutional
conventions. It ignores the fact that delegates to any such
Convention will be seeking to accomplish results, not to engage in
meaningless gestures. The making of proposals which are doomed
to failure, either by a Congressional refusal to submit them for
ratification, or by rejection at the hands of the states, would only
earn for such delegates disrespect, and decrease the chances of
success of any of their legitimate proposals.

Lastly, and perhaps most importantly, this charge ignores
the fact that in 1787 we had no Supreme Court, much less a
tradition that that Court would stand as the guardian of the
Constitution itself. This charge assumes not only that the
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Convention would ignore the Constitution and the laws, but thf
the Supreme Court would also ignore the Constitution and th
laws.

Charge: A "run-away" Convention could destroy the basi
freedoms of Americans.

Fact: F.ven assuming that all prerequisite failures occur, i
the Convention, in Congress, and in Supreme Court, thi
charge is still invalid because of the nature of the ratificatio
process. Any amendment, whether its source is the Congress or
Convention, is nothing more than a proposal, with no legal fore
or effect, until and unless it is ratified by 38 states, either by th
legislatures, or if Congress shall so choose, by special convention
within each state for that purpose. Unless the people of 3
states, through their representatives, are willing and ready t
abandon basic American freedoms, no proposal either by Congres
or a Convention, poses any real threat to those freedoms.

Churge: The Convention process, the second half of Articl
V, is too dangerous to use. This argument gets to the nub of th
Constitutional debate. When critics go this far, as Melvin Lair
did in a recent article in the Washington Post, they are sayin
that the Framers should never have given us a second method ¢
amendment, one which ullows us to overrule the judgments o
Corigress.5-1 They ore saying that Washington always knows wha
is best for the people, better than the people do for themselves.

Fact: The Laird article, which is being widely circulate
around tne country by those who oppose the present generation'
use of the second half of Article V, abuses our Constitutions
history and distorts the words of our Framers.

It begins with this quotation from James Madison, .. Th
prospect of a second (constitutional] convention would be viewe
by all of Europe os a dark and threatening Cloud hanging over th
Constitution."” Madison restated and expanded on the same poin
in The Federalist, No. 38. Either through carelessness, or inten
to deceive, the author of this urticle, and all those who circulat
and refer to it, ore ignoring the question which Madison was ther-
addressing.

He is answering critics of the 1787 Convention. Some o
them were saying that the whole Constitution should be rejected
and another Convention be convened immediately. They wer
proposing the well-known political ploy of postponing a decisio
by studying the question to death.

Although his words are taken out of context to give th
impression that Madison opposed the idea of ever holding a no:
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Convention, he was not so opposed. He stood firmly with his
mentor, Thomas Jefferson, in holding that a new Convention
should be an option available to the people, if they chose through
the states to demand one. By taking Madison's words out of
context, his views are seemingly turned into the opposite of what
they really were.

The critics in 1984 are resurrecting and reusing the same
arguments that were pressed in 1912, in the attempt to stop the
state calls which ultimately produced the 17th Amendment. While
they claim now, as they did then, that they are defending the
Constitutional rights of the people, that is not their reul message.
The heart of their position, the one which they dare not express in
public, is that the people are not to be trusted with the final say
on the form of their government, and the use, abuse, and
limitation on its various powers. They are attacking the basic
principle stated in our Declaration of Independence, and the
central premise of our Constitution.

They are saying that the people acting through their state
legislatures, should not possess the right of peaceable change.
They are attacking the very right on which the long-term survival
of our Constitution depends. While claiming to defend our
freedoms, they are attacking the process by which we got them,
and without which we cannot keep them.

Those who claim Constitutional grounds for opposing condi-
tional state calls, whether on this subject or any other in the
future, are not defending our Constitution. They are only
defending the status quo in Washington, against the logical and
legitimate use of that Constitution.
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In Our System of Government, Where
Does the Buck Stop?

What is the relationship between Article V,
especially the second ho’f, and the central
premise of Amcricun govei nment, which is
popular sovereignty?

The fundamental political question in the United States is,
where does the buck stop? It is, who holds the ultimate power
under the Constitution? The answer to this question would seem
obvious. All high school students (and most elementary students)
know it. Our government is based on popular sovereignty. All
governments—federal, state, and local—possess only those powers
which the people have given them, through the various constitu-
tions and charters.

This concept was first stated in the basic documents of any
nation, in our Declaration of Independence in which we say that
the "just powers lof the government] are derived from the
consent of the governcl." This concept was repeated in many
forms by many of '.he Framers. It is also stated in George
Washington's Farewell Address, in which he cautioned us on many
points concerning the protection and maintenance of our new
Union and our new Constitution. He said this;

"The basis of our political systems is the right of the
people to make and alter their constitutions of govern-
ment. But the constitution which at any time exists
till changed by an explicit and authentic act of the
whole people is sacredly obligatory upon all."55

The same concept is stated In the Constitution, which begins
with these words, writtei in very large capital letters, "WE THE
PEOPLE . .." Why belabor such an obvious point? The reason is
that many commentators, Including .some lawyers and legislators,

have apparently neglected their homework.
Those who ask whether the people can be trusted with
Constitutional questions, are turning the fundamental issue of
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American government upside down. Ever since 4 July 1776, the
proper question is, can the people trust the government, not can
the government tru”t the people?

Both halves of Article V are concerned with our funda-
mental right to form and define governments of our choosing.
And both halves of Article V are derivative; either the members
of Congress, or the members of state legislatures, may begin the
amendment process. But it should not be forgotten thut both
groups are acting as representatives of the people. (There is a
move afoot among some groups to amend the Constitution of the
United States to add the processes of initiative and referendum.
But until and unless such a further amendment is made, the only
ways in which popular sovereignty can be expressed on the subject
of Constitutional amendment, is either through Congress or
through the state legislatures.)

In considering the amendment process, it is important to
remember that the Framers did not believe that either route was
more important than the other, nor did they believe that either
Congress, or the state legislatures taken as a proup, were superior
to the other in this regard. In fact, according to their writings,
they assumed that the two methods of initiating amendments

would be used about equally.
The Frarm  did express in The Federalist their belief that

the state governments were closer to, and more amendable to, the
will of the people, than was the federal government. This belief
may have even more validity today, since Congressmen now
represent districts of 520,000, rather than the 30,000 aj originally
established, and also recognizing the fact that many of our state
governments are larger than the entire nation was, with its
population of 3.5 million souls in 1776.

Those who say that the second method of amendment in
Article V is loo dangerous to use, are reversing the answer to the
most basic question, who possesses the ultimate power? They ore
saying that the people cannot be trusted with sovereignty, that if
Congress ’isagrees with the people, Congress wins and the people
lose.

The heart of the errors of those who urge us to treat the
second method of Article V as a dead letter, is that they agree
with King George Ill, rather than with George Washington.
Although their arguments are laced with references to the "good
of the people,"” and "security of our way of life," they boil down to
two simple ideas—democracy is too dangerous, and the nation's
maders should not trust its people.

40

With our experience of 207 years as a free people, and 19
years under our Constitution, we should recognize such argument
for what they are, and reject them as untenable.
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TABLE |

History of All Amendments Submitted for
Ratification, But Not Ratified

House and Senate Salaries would have prohibited any raises
Amendment” voted by the Congress from
becoming effective until the

next Congress convened

Apportionment Amendment! would huve stopped the growth
of the House of Representatives

at 100 members

would have prohibited any juris-
diction in the Congress over the
terms and conditions of work-
men, leaving that to state legis-
lation

Labor Law Amendment

Child Labor Law Amendment would have allowed Congress to
act with respect to the hours,

wages and conditions of child
laborers, only

Titles of Nobility Amendment  would have withdrawn U.S. citi-
zenship from any citizen who
accepted any title of nobility

would have stated that equulity
under the law shall not be denied

on account of sex

Equal Rights Amendment

District of Columbia Voting would give voting representation
Rights Amendment2 in the Congress, to the District
of Columbia

These two amendments were part of the Bill of Rights when
it Waszadopted by the Congress. They failed to be ratified.

This amendment is still out for ratification. From Its track
record to date, however, it seems likely to fall.
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TABLE 1l

Constitutional Amendments Proposed in Congress,
But Not Passed

NOTE: The information below on the more than 2,000 proposals
which have been made in Congress for Constitutional amendments
between 1789 and 1926 is drawn from these three sources: Ames,
Herman V., The Proposed Amendments to the Constitution during
the First Century of its History (1897); Senate Document 93, 69th
Congress, First Session (1926); and Ames, Herman V., "The
Amending Provision of the Federal Constitution in Practice," 63
American Philosophical Society Proceedings 62, (1924). No
researcher lias brought this material up to date, but the variety of
proposals made between 1789 and 1926, and the relative difficulty
of getting any of them adopted by Congress, are fairly represen-
tative of both points through 1984.

Number of Constitutional Proposals
in the First Century

More than 1,300 (this many are known; some records not kept)

Number of Individual Constitutional Amendments
Proposed in the First Century

More than 1,900 (this many are known; some records not kept)

Number of Proposed Amendments Which Passed One
House but not the Other, Between 1789 and 1926

16 passed the House, but not the Senate
16 passed the ienate, but not the House

Subjects Covered by One-Mouse Amendment Proposals

Apportionment of House

Computation of Number of House Members

Freedom of Religion and Conscience

Freedom of Speech nnd Press

Right to Keep nnd Hear Arms

Criminal Triul Provisions nnd Property Right Guarantees
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TABLE Il—continued

Trial by Jury

Protection of Individual Rights from Infringement by States

Redistribution of Powers among Tliree Branches of Govern-
ment

Reservation of Non-Delcgated Powers

Prohibition of Second Criminal Trial for Same Offense

Freedom of Religion, Speech and Press

District Election of Members of Electorol College

Designation of Presidential Candidate by Presidential
Electors

Maximum of Two Terms for President and Vice President
(NOTE; like many of these proposals, this ultimately
was adopted in one of the existing Amendments. This
particular proposal was first made in 1825.)

Prohibition of Payment of Debts of Confederate States of
America

Congressional Control of Election of Presidential Electors

Prohibition of Appropriations for Any Religious Body or Sect

Payment of War Claims to Disloyal Citizens

Women's Suffrage

New Date for Inauguration Day

(NOTE; Several of these proposals came up more than once,
and some passed both Houses in different forms, but were
not adopted as proposed Amendments until a third form was

developed.)

Amendment Proposals in Congress in 1884

Prohibition of Grants or Loans to Private Corporations
Limitation of Time to Make Financial Claims

Power of Congress to Write Laws on Marriage and Divorce
Change in Veto Power

Line Item Veto in Appropriations Bills

Joint Resolutions to be Submitted to President

Additional Protection for Civil Rights
Exemption of Farm Products from Congressional Control

Override Presidential Veto by Majority, Not Two-Thirds
Senators to bo Popularly Elected
Election of Certain Officers of Government

TABLE Il—continued

Creation of Two Additional Vice Presidents, Definition of
Duties

Export Tax on Cotton

Popular Election of the President

State Taxation of Corporations

Narrow Definition of "Legal Tender"

Limitation of the National Debt

Requiring Gold or Silver as Basis for Money

Six-Year, Single-Term Presidency

Creation of a Commission to Call for a Constitutional
Convention

House also to Ratify Treaties

Six-Year, Single-Term Presidency with Pension for Life

Congressional Consent for Reciprocal Treaties on Revenue

Amendment Proposals in Congress in 1924

Apportionment of Congress after Each Census

Uniform Federal Laws on Marriage and Divorce

Regulation of Employment of Those under 16

Extension of Definition of Treason

Ratification of Constitutional Amendments by Referendum

Approval of Declaration of War by Referendum

Allowing Income Taxes on State Bonds

Regulation of Employment of Women, and Those under 18

No Use of Public Money for Religious Institutions

Change in Inauguration Day, and Electoral College Date

Making Fraud in Military Procurement an Act of Treason

Six-Year, One-Term Presidency with Popular Election
(NOTE: the single most popular subject for proposals for
amendment in the history of the United States is altera-
tion or abolition of the Electoral College. There has
been, almost from the beginning, a consensus that
change was necessary. But, there has never been a
consensus on what the change should be.)

Eight Years for Ratification of Amendments, and only by
Either Conventions or by Referenda

Three-Fourths Vote of both Houses to Declare War

In Event of War, Congress May Conscript Wealth as well as
Manpower

Four Year Terms for House
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TABLE Il—continued

(NOTE: In both of the years which were chosen as represen- TABLE HI
tative, there were more proposals than those listed. Sub-
jects which were identical were not repeated. Anyone
interested in the entire span of proposed amendments during
the first century and a third, will find them in a table at the
id of Mr. Ames' book, and in Senate Document 93, both Subject

cited above.)

Amendments Proposed by Ten or
More State Calls

No. of Callsl No. of Statesl

Direct Election
of Senators 75 31

Antipolygamy 30 27

Limitation of Taxa-
tion by Repeal of

the 16th Amendment 42 342
Revision of Article V 19 14
Apportionment of State

Legislatures 54 392
Redist.ibution of

Presidential Electors 11 n
Revenue Sharing 21 18

balanced Budget
Amendment 35 32

*The total calls are usually more than the total
states, due to some states passing multiple calls in
successive years.

2
Some states repealed their calls, before other

states adopted theirs. The minimum required was not
in effect at any one time.
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FOOTNOTES

*Dr. Albert Blaustein, Independence Documents of the
World, 1977.

2During the discussion of Article V, which extended between
29 May and 19 June, Charles Pinckney said this to the Constitu-
tional Convention, "It is to this unanimous consent, the depressed
situation of the Union is undoubtedly owing." Max Farrand, The
Records of the Federal Convention of 1787,1966 Edition, Vol. 3, p.

120.
AThe Federalist, No. 10.

4

Eric Eriksson, American Constitutional History, 1933, pp.
214-238, especially pp. 234-236, concerning the critical states of
New York and Virginia, in which ratification nearly failed.

5The Federalist, No. 43.

0
"I should esteem it the extreme of imprudence to prolong

the precarious state of our national affairs, and to expose the
union to the jeopardy of successive experiments in the chimerical
pursuit of a perfect plan." The Federalist, No. 85.

7The Federalist, No. 85.

0
Letter from Thomas Jefferson to James Madison, 20

December 1787.

g . .

A detailed history of the passage of each of these revenue
acts, and the responses of the American colonists to each, is
found in R. C. Simmons, The American Colonies, W. W Norton &

Co., New York, 1931, at pp. 296ff.

Opia.
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i,
121bid.

13The revenues produced from the various English colonial
taxes are taken from Historical Statistics of the United States,
Department of Commerce, 1976, Part 2, Table Z-611-615, "Tax
Collections in America under Different Revenue Laws: 1765 to

1774."
Abid.
151bid.

IGCharles Andrews, The Colonial Period of American
History Yale University Press, New Haven, 1938, gives r*complete
history of the English effort to impose revenue measures, and to
set up on effective customs service to limit the rampant smug-
gling. See pp. 85-220.

171bid., at 215.

18_ . . .
This assertion comes from the author's review of all 32
state calls, passed to date.

19 . . .
Archives, Secretary of State's office, Washington, D.C.

20 . . S . N

The history of this meeting is given in The Constitution of

the United States, Analysis and Interpretation, Congressional

Rese_a}rch Service, Library of Congress, 1973, "Historical Note," p.
XXXVil.

m"Documents Illustrative of the Formation of the Union of
the American States,” H. Doc. No. 398, 69th Congress, 1st Session,

pp. 41-43, 1927.
22 . . .
The skittishness of Rhode Island, and its reactions to the
pressures placed on it, are reflected in its lengthy ratification
document. See, Elliot's Debates, Book I, Vol. 1, pp. 334-337.

on .
The Federalist, No. 40.
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24Max Farrand, Records of the Federal Convention, Vol. 2,
pp. 665-666.

25The standard of possibility of use first appears concerning
political freedoms, in Williams v. Rhodes, 393 US 23 (1968), und is
reaffirmed in numerous cases, most recently, Anderson v.
Celebrezze, US 103, S. Ct. 1564 (1983).

26Amendment of the Constitution by the Convention
Method under Article V, Special Constitutional Convention Study
Committee, American Unr Association, Chicago, 1974. [This is
cited hereafter as the "ABA Report."] The nine members of the

Special Committee, who are listed on pp. ii-iii of the Report,
included two United States District Judges, a Judge of the D.C.
Superior Court, a present and a former law school dean, two
former presidents of state constitutional conventions, a former
Deputy Attorney General of the United States, and a private
practitioner experienced in the subject. This group unanimously
supported all of the conclusions, with the sole exception that one
member did not believe that the "one man-one vote" rule should

apply to the election of delegates to a new Convention.

27The full text of the House of Delegates Resolution, which
put the American Bar Association itself on record in support of
these points, is found in the ABA Report at pp. vii-viii.
23ABA Report, p. 2
29
Ibid., pp. 11-17.

3 . .
OIbld., pp. 60-61, gives a table of all 356 state calls for a
Convention which had been made to date.

3libid., pp. 17-19.

32Ibid., pp. 20-25, especially the discussion of Powell v.
McCormack, 395 US 486 (1969) which appears at pp. 22-24.

331bid., pp. 34-36.

34See I1.R. 3373 and S. 119
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35
The Article V Convention Process: A Symposium, Da
Capo Press, New York, 1971, Everett McKinley Dirksen, "The
Supreme Court and the People," at p. 26.

3”7lbid., at page 31

37The Article V Convention Process: A Symposium; Sam J.
Ervin, Jr., "Proposed Legislation to Implement the Convention
Method of Amending the Constitution,” respectively on the two
points, at pp. 43-44 and at 46-48. Note this statement or. the
latter page, "The role of the states in filing their applications
would be to identify the problem or problems that they believed
to call for resolution by way of amendment. The role of the
convention that would be called by reason of such action by the
states would then be to decide whether the problem called for
correction by constitutional amendment and, if so, to frame the
t .ndment itself and propose it for ratification as provided in
article V."

38
Gerald Gunther, "Constitutional Brinkmanship: Stumbling
Toward a Convention,"” American Bar Association Journal, Vol. 65,
p. 1046, July 1979, hereafter cited as "Gunther."
39
Gunther, p. 1047.
401bid., p. 1048.
4*|bid.
421bid.
Ibid.
441bid., p. 1049.
45 . . .
The Article V Convention Process: A Symposium, Da
Capo Press, New York, 1971; Ralph M. Carson, "Disadvantages of
a Federal Constitutional Convention," at pp. 85-94.
46
The Article V Convention Process: A Symposium;

"Article V: The Comatose Article of Our Livirg Constitution?",
Robert G. Dixon, Jr., p. 95, at p. 111
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47See H.R. 3373, and S. 119.

40
See footnote 22 above.
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1954.
SO

A. L. Sturm, Methods of State Constitutional Reform,

Cf., 15 Delaware Code Annotated Section 7706.

5IABA Report, pp. 14-16.

52The quotations come from the author's review of all 32
state calls pas; ‘0 date.

53"There are nearly forty states which currently have
pending before Congress valid Constitutional Convention applica-
tions. Why isn't Congress presently required to establish such a
Convention? For the simple reason that there are not two-thirds
calling for the same kind of Convention. ... In other words,
there has not a’ready been a Convention because it is understood
that the Constitution requires consensus—before a Convention can
be called more is required that 34 states apply for a Convention;
rather, there must be 34 states calling for a Convention on the
same subject-matter.” [Emphasis in the original.] Stephen J.
Markman, Chief Counsel, U.S. Senate Subcr nmittee on the Con-
stitution, before the Michigan State Senate Committee on Admin-
istration and Rules, 29 March 1984.

54Melvin Laird, "James Madison Wouldn't Approve," Op-Ed
page, Washington Post, Monday, 13 February 1984.

55George Washington, "Farewell Address, American Juris-
prudency Desk Book."

Note: The American Bar Association Report, Amendment of the
Constitution by the Convention Method Under Article V, contains,
at pp. 41-46, extensive footnotes on their conclusions. It also
contains, at pp. 79-80, an exhaustive bibliogruphy on the subject.

Ap"one wishing to explore this subject in depth should begin with
tin source.
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PREFACE

I lie color of the cover of this monograph is no coincidence. Appropri-
ately, it is grey, symbolizing the great grey area that surrounds a Constitu-
tional Convention. For there is little precedent; there is no law; and there
are hut few guidelines to follow in the call or organization or conduct of a
Constitutional Convention, (here arc even fewer guidelines with respect to
the parameters of the convention, when convened. The only Constitutional
Convention evct held was in the year 17X7 at which time the Constitution
ol the United Stales was wiilten. The rules el its conduct arc little known
and would not necessarily apply to any convention called subsequent to the
latilicalion ol the Constitution |be scope and latitude ol the next conven-
tion is pure conjecture.

Wilh only two more Stales needed to petition Congress to call a Conven-
tion under Article V ol the Constitution, and with Congress apparently
unable or unwilling to discipline ilse'f to a balanced budget, it is not
unrealistic to anticipate the petition of two more States in (he near future.
| has the publication of this study is propitious.

I his monograph is intended to serve as a source book for those who
would be involved in the convention. It examines the petitions passed by
Ib™* states; the powers of Congress under Article V regarding its obligation
to call a convention: the selection of delegates by the States; th « proceed-
ings to he used at the convention: and the ratification by the States of any
amendments adopted by the convention.

I his monograph presents, lor the lirst time, an analysis ol the petitions of
each ol the thirty-two Stales. Although the petitions are divergent, it is
unthinkable that Congress would shirk its responsibility to call a conven-
tion because of such divergence,., particularly when Congress has tailed on
mote than one occasion to pass legislation designed In establish standards
lor such petitions.

fin- is another of the Judicial Series id monographs published by the
National | egal Center as a contribution towards a better understanding ol
out government, its processes, and the issues it deliberates. It is hoped (hat
the icseurch ol these authors will prove ol genuine value in the organization
and conduct of what would be the most significant convention of our time

in American history.

Hmcst B. llucter
President
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INTRODUCTION

RETURN TO CONSTITUTIONAL
BUDGETARY REFORM

hy
PROFESSOR JAMES M. BUCHANAN

In its passage of the Gramm-Rudman-Ikillings legislation in 1985,
Congress acknowledged that established budgetary procedures weie failing
and that clfcctive tcform must modify the constraints wuliiir which spend-
ing decisions arc made. Ordinary politics, in the Inrin ol legislative, and
executive, response to the spending pressures ol rapidly multiply ing con-
centrated interests, cannot but generate continuing and accelerating defi-
cits. The factual record ovcrthc 1960s, 1970s, and 1980s is available for all
to sec. Gramm-Rudman-llollings sought to impose specific constiaints on
the proclivity or ordinniy politics to generate budget deficits, and to enloice
these targets by mandatory spending limits, flic enforcement mechanism
was severely weakened by the courts in 1986. and Congress was left, in
1987, with little more than promises to itself to keep spending within
bounds. Despite the rhetoric, and despite some constraining influence, the
Gramm-Rudman- llollings experiment must be deemed to have failed in its
task.

There were important spillover or external damages wrought by the
focus of attention on the Gramm-Rudman-llollings legislation. The shill of
attention to the efforts of Congress, through legislative action, to reform its
budgetary procedures, drew attention away Imm the more fundamental,
and more promising, avenue or reform, that ol constitutional amendment.
The momentum for a constitutional amendment to icquiie Conpicss to
balance the budget, a momentum represented in the resolutions ol the
several States, was dampened in 1985. alter having been stmng in los tand
1984

In 1988, it is appropriate that the focus n| attention he shilled back to
constitutional change. Gramm-Rudman-llollings laded, finally, because it
was legislative, because it was a futile exercise in attempted sell-conlrol by
the Congrccs. External rather than internal constraints on the spending
proclivities of ordinary politics arc required, and such external constraints
can only be secured through constitutional mandate.

| do not advance any claim that constitutional constraints necessarily and
automatically resolve the central issues. Pressures upon legislators to spend
beyond any constitutionally mandated limits will not vanish upon approval
of a balanced budget amendment, and problems of enforcement of any

\Y



constitutional prevision may be severe. | should argue, noncllieless, lliat
lliesc enlorcemeni compliance problems become categorically diflcrent
when the sbilt is made from legislatively imposed internal constraints to
constitutionally imposed external conslainls.

We cannot expect the Congiess to initiate constitutional reform on its
own. It is simply contrary to the interests of those who hold the now-unlim-
ited decision power over spending to ask that external checks be pul on this
power. Constitutional constraints will only be imposed, if at all, by the
citizenry, acting through the agencies of the separate States. The Founding
Fathers wisely gave us a means for securing constitutional amendment
independently ol legislative inliativc. The call for a convention embodied
in the States' resolutions will, when sufficient Slates act, result cither in a
convention or in congressional response action designed to forestall any
need for a convention. In cither way, citizens must benefit.

For three decades, in many papers and books, | have sought to defend
and to restore the classical principles of public debt and deficits as against
the dominant Keynesian argument of mid-century; an argument that pro-
vided the initial intellectual impetus lor the deficit regimes of recent
decades. | shall not repeat my earlier analyses here, since there now is
widespread recognition that the consequences of long-continued deficit
financing are precisely those feared by those who first developed the
classical principles.

The observed regime of budgetary deficits cannot be sustained. On this
there is general agreement. The oidy issue concerns the path through which
the regime will be changed. Must we wait until ordinary politics produces
generalized default via inflation and/or repudiation? Those of us who
concentrate on reform in the rules offer the hope that there remains yet time

to shore up the dccision-structure.

11 L DUTIES AND I'OYYLK.S UI*
CONGRESS REGARDING CONVENTIONS
FOR PROPOSING AMENDMENTS

bv
DKAN JAMKS H. HONI)
and
PROFHSSOR IMVID E. KNODAIII

Although the convention method lor proposing amendments to the
United States Constitution has never been used, a sizeable body ol litera-
ture about it has been generated by political scientists and law yets. Mm h ol
that literature is shaded, however, either by enthusiasm lor particular
amendment ideas, or by fear that this untried process might pinduce results
a particular writer opposes. Relatively little has been written by persons
with no "ax to grind." Moreover, several important considerations seem
still to have been almost, if not entirely, overlooked.

The language of Article V of the Constitution provides:

The Co. -css, . . on the Application of the Legislatures of tun lliinls of the several
Stales, sh. - ill a Convention lor proposing amendments, winch . . shall he salitl to
all Intents a. -vises, as Part of this Constitution, when ratified by the Legislatures
of three fo"rt , several Stales, or by Conventions in three fotinlis thereof, as the
oneorth. oilier, ‘ratification may he proposed hv the Congress;

The first cstions raised by this language is whether, when the

requisite n tmber of Slate "applications" arc made. Congress may disregard
them or is obliged to "call" a convention. The answer to this question is
important both tor its own sake and because its rationale shapes the answets
to several of the other questions that arise.

lhrec points are persuasive (hat Congress is obliged to call a convention
if two-thiids ol the States apply for one. First, the language «l Article V on
its face suggests that Congress must call a convention Second, the original
understanding of Article V supports this conclusion. Third, sound public
policy urges that Congress must call a convention if twn-thiids of the Slates
request it.

Let us begin by examining the pertinent language of Article V quoted
above. The plain and ordinary meaning of the word "shall" is that Congress
mtisi rather than may call a convention. It leaves no room lor any discretion
by Congress to ignore the applications of two-thirds of the States As
Hamilton pointed out in The Federalist No. K5:

By the fifth arliilc tit the plan the ctinprcvv will he nblitnl. "mi the application ul the
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(I.Lmphasis hy Hamilton.) Ilie use nl the word “shall" elsewhere in llic
Constitution also deinonslrales that llie Framers understood its ohlipnlory
meaninp.

Moreover, the original uiulerslandinp confirms that Conprcss must call a
convention il two-thirds ol the Slates request it | he debate in the Constitu-
tional Convention demonstrates that the delegates were determined to
guarantee the States powci to amend the Constitution despite an indillerent
0L even hostile Congiess. Realizing that Conprcss could frustrate amend-
menls il the amendinp power were lodged exclusively in the national
government, they insisted that the States have power to initiate amend-
ments.

Indeed, the initial suggestion was that only the Stales should be compe-
tent to propose amendments. | he amendment process was first discussed
p sunlit lo Resolution Id ol the Virginia plan, which stated:

ilia pnivivjim ought lo >c made for the amendment of the Articles of Union whenso-

ever it strati seem necessary. and tli.it the assen! of ihc National Legislature ought not In

I*c rctlitncU thereto.1

Subsequently the Committee ol Detail, reflecting the wishes of the dele-
gates. reported the follow ing as Article XIX of its August (ulralt:

On the application of Ihc Legislature* of two lliirds of Ihc Stales in the Union, for an
amendment of this Constitution, the Legislature of the United Stales shall call a

Convention lor that purpose 1

<July alter I Inmilloit had piotested the lack of any means lor Congress to
piopo>c amendments by itself did the Convention reconsider. lhc dele-
gates then apteed to Madison's proposal, seconded by Hamilton, that the
iialiotial lepislalute "whenever two-thitds of both | louses shall deem ncecs-
s.tiy. oi on the application ol two thirds ol the Legislatures of the several
Slates, shall purpose amendments to this Constitution litis lelt the
Slates a means ot initialing the process, but put (he amendment proposing
process itscll entirely in Congress’ hands. | his proposal was incorporated
in article XIX ol the text referred to the Committee of Style.* which became
Atiicle V of that Conmiittci' report.’

IIns. however, did not satisfy Colonel Mason, who had steadfastly
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insisted that the Slates he able in piopose amendments tree Imm congics-
sinnal conliol lie woirierl that otherwise "no amendments ol the piopri
kind would ever he obtained In the people, il the |national| (ioveinmenl
should heeome oppressive, as he verily believed would he the ease."”
| hereupon Article V was amended, according to Madison's notes, "so as to
require a Convention on application of 2 ol the Sts."

flic convention possibility seems clearly to have been restored to satisfy
the concern expressed hy Colonel Mason However inartlullv drawn to
accomplish that result, its evident purpose reinforces the conclusion that
the delegates wanted to ensure that the States would enjoy an independent
power to propose amendments.

Persons who had participated in the debate shaping Article V repeated
that understanding ol its significance during the ratification dc(tales In | he
Icdcialist No 41, lor example. James Madison argued that Ailnlr V
"equally enables ihc general and the stale governments lo origioafe the
amendment ol errors as ihcy may he pointed out by lire experience on one
side or on the other." The Stales co Id not he said to be oil an "equal”
footing with the Congress il it could police their initiation of amendments,
since the States clearly can exercise no such restraint on the Congress.
Hamilton expressed the same understanding. In | he Federalist No X5. in
addition to the statement quoted earlier, lie said: |W|heiiever nine* or
rather ten states, were united in the desire of a paiticnlar amendment, that
amendment must infallibly take place.” 1l Congress could in any wav
restrain the States in their cirort to amend the Constitution, their effort,
however united, could hardly he assured o! success

Finally, sound public policy supports the conclusion that Congress must
call a convention when enough States apply |he Constitution contem-
plates a federal system in which the States retain all governing power not
delegated to the national government |hose who established ihis wsietn
realized that the Slates and the national government would each sometimes
dispute the seigrc of the other's power |hey were especially sensitive lo
lhc danger that the national government might invade the ict.lined poweis
ol the Stales. Consequently, they wanted to give the States some power hy
which they could check that invasion, the hot lentmv and a hall ol
American history has justified the Framers* concerns, and the need lot such
a check is as great now as it was when the Constitution was adopted

Moreover, the availability of an independent mode ol amending the
Constitution makes Congress more responsive to the will ol the people than
it might otherwise be. While the State-initiated convention mode ol
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amendment has never been used, (lie accumulation of applications in
numbers not «Jiiitc sulliccnl to force the issue sometimes has prompted
( impress to propose amendments itself rather than lace the prospect of an
independent convention addressing the issue. This leverage to induce
congressional action would be absent if Congress were free to ignore State
applications lor a convention.

It thus seems quite certain that Congress is obliged to call a convention
when the requisite numhci ol Stales apply, so that its function in doing so is
purely ministerial, liven with respect to ministerial acts, however, a
number of questions have to he decided. The 1787 Convention realized that
it was leaving many questions unanswered. Madison himself mused: "How
was a Convention to be formed? by what rule decide? what was the force of
its acts?"" . |Ulillicullics might arise as to the form, the quorum &c.
which in Constitutional regulations ought to be as much as possible
avoided.""1

The questions occurring to Madison, however, interesting as they are,
arc secondary to questions about how Congress should determine whether
the requisite number of States have applied for a convention. Must the
applications propose a specific amendment, cast in the same language, or
may they just ask for a convention on the same subject? May the States
apply for a general convention, or must they request a convention only to
consider a specific subject? May the Congress specify a lime period within
which the requisite number ol applications must be made, or must Congress
cdl a convention whenevci the requisite number of applications have been
made, however long the earliest of them has been pending? May Congress
ignore a Stale’s rescission of its application for a convention, or must it
diop a rescinding State from the count ol requisite States? Congress cannot
avoid answering such questions if it is to perform its ministerial duly.

Ilie test for determining the validity of Congress’ answers to such
questions should Ik* whether they ensure that a convention will be called if
the applications of two-thirds of die States constitute a contemporaneous
consensus that a convention should be held to consider a matter or matters
ol concern. That is the only criterion which reconciles the right o f the States
to demand a convention and Congress’ duty to cali :t.

I he "contemporaneity” requisite to Congress’ call obligation is not
explicit in the text of Article V, but it seems implicit even without any
certainty as to how much lime should be permitted to elapse. The notion
that the Congress is obliged to call aconvention, simply because two-thirds
ol the States have over some extended period of lime — requested one,
makes little sense. While it may be true that the States would piohably not
lalilv the product ol any such convention, it seems useless to call one under

VI trtind at ssx

such circumstances. Amendment is after all extremely unlikely in the
absence of a contemporaneous belief that amendment is necessary

lire "consensus" requisite seems nccess.,ry upon a few moments’ icllcc-
lion. Surely there should be no obligation to call aconvention, lor example,
if just twenty states seek one on a particular topic and just lourteen seek one
on another. | hat clearly would indicate only that minorities arc concerned
about different points, neither of which concerns a majority

A more difficult situation is presented when applications diller in lesser
degrees, as lor example, il ten States request a convention "on fiscal
problems,” ten "to propose a balanced budget amendment.” ten "to limit
federal spending,” and Tour to consider specific budget amendment lan-
guage — the language proposed by each of the lour differing slightly.
’| here must be some latitude forjudgment whether the thiny-lour Stales are
sufficiently in agreement to invoke the congressional call obligation; but at
the same time, to permit Congress to decline to call because the applica-
tions do not exactly conform would conflict with the principle that Con-
gress has no discretion to refuse when it is evident that two-thirds of the
Slates share substantially the same concern.

Fortunately, it is permissible for Congress to establish rules in advance
on such matters, to help everyone in planning and Congress ilsell in
deciding such questions if they arise. Congress can do so by virtue ol the
"necessary and proper" clause, which gives it power to make laws lor
carrying all the other federal powers into execution, liliminnting uncer-
tainty on such matters as the similarity and specificity Congress will require
in applications, the effect it will give to recissiuns. and the time bounds ol
"contemporaneity" in Congress’ view, reasonably should help in fulfilling
Congress obligation under Article V. Hut the "necessary and proper" clause
is a one-way rachct: it only authorizes laws that help effectuate federal
duties and powers, not laws that hinder." In other words, statutory provi-
sions apt to frustrate or preclude the calling of a convention, even though
two-thirds of the Stales had contemporaneously requested it. would be
invalid.

I he two recent legislative attempts to lay out congressional guidelines
for processing stale requests lor an Article V convention arc generally
consistent with this rrquircmcitl that they facilitate rather than frustrate the
actual calling of a convention when required. (Ibis is not to prejudge
whether, in some respects other than regarding the call, these bills might be
defective for reasons to be discussed later herein.)

Doth would establish reasonable periods within which calls would lie
aggregated and considered "contemporary "" While any specific period is
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necessarily somewhat arbitrary, two years or less seems unduly brief,
paiticuhuly in view ol the lacl that some legislatures meet only biennially.
On the ollui hand, a time pciiod that extended heyond ten years might
reasonably be considered unduly long. One danger of a longer period is that
the impetus lor a pailicular kind ol amendment will fragment over time,
resulting in diversely phrased applications and thereby complicating the
congressional decision whether the number of applications sufficient to
icipiire a convention have been received.

Hollr bills would permit a stale to rescind its application. This provision
is wholly consistent with the state autonomy implicit in the Article V
convention mode. Moicovcr. it seems dictated by the contemporaneity
requirement that at some point within a reasonable lime span two-thirds of
the States agree that they want a convention. However, there is a curious
icccnt Supreme Couit decision in a different context,4 which unjustifiably
casts some doubt on unapproved revocation of State consent and makes
statutory affirmation of the right desirable.

Moth proposals also recognize that the States may apply for either a
general Ol a limited convention. Again, this provision respects Slate
autonomy in the initiation of the amendment process. It also is consistent
with the principle that the States should be as tree as Congress to propose
amendments. Congress is lice to piopose a single amendment or multiple
amendments, so the Stales should be lice to apply for a convention to
piopose amendments singly Ol in multiples. To this, however, there is an
important caveat Hie convention the States ask for and the convention they
gel might not be the same thing at all. We will consider further below
whether cither the States or the Congress can cllcctivcly control the
"agenda." or scope of business, of a convention for proposing amend-
ments.

While the criterion for obliging Congress to call a convention seems
reasonably clear, it is less clear whether a refusal would be judicially
reviewable. The amendment process often is said to be a political question
beyond review in the courts. However true that may be with respect to
Congress' own power to propose amendments, it need not be true with
icspect to Congress' obligation to call a convention requested by two-thirds
ol the Stales, | lie major difference is that Congress has discretionary power
over it> own initiation ol amendments but only a ministerial duty with
icspect to calling a convention when two-thirds of the States apply. While a
court might understandably retrain liom second guessing Congress' exer-
cise ol its discretionary power, it might feel obliged to review Congress'

Huli‘gies ne infirm, it is woitli noting ili.it the .Supreme Court has licit! that Congress may
specify and enforce \shat it considers a "rrasoiialrlf lime within which ratification must occur.
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performance or non performance of a ministerial duly.

For the same leason, the judicial non-rcvicwabilitv ol whether proposed
amendments have been ratified is not necessarily dispositive | lie ( otisiiiu-
tion does not say how or by whom it is to be dcfeimiiicd that (luce loiulhs
of the Stales have ratified, traditionally, the determination has been made
as a ministerial function by the .Secretary ol Stale or. since IV51. the
Administrator ol General Services. |his has been directed In statute,
however, and in the ease ol the Fourteenth Amendment. Congress did
make the determination by ilscll. | his history has induced the conclusion
that sufficiency ol ratification is lor the political blanches to decide without
judicial review .1

13ut the ratification process is very dillcrcnt Itom the initiation process.
Determining the one involves ascertainment ol what the States or the
people have decided, while determining the other involves whether they
shall be consulted at all. Therefore, even if Congress may exercise an
unrcvicwablc discretion to determine whether amendments have been
ratified, it does not necessarily follow that it must possess a similar
unrcvicwablc discretion to determine whether sufficient States have applied
lor a convention. Indeed, the stronger argument seems to the conltaiy
Uncontrollable congressional disctcliou at eilhct the initiation m ratifica-
tion stage ol a convention amendment would make it possible lot Congress
to frustrate the Stales' etlort to amend the Constitution Ih.it would
contravene the Flamers' intent to give the Stales a way to amend the
Constitution lice of congressional control.

While a blatant attempt by Congress to block an apparently succcsslul
effort by the States to amend the Constitution probably would generate a
heated political battle, the States could not necessarily protect their inter-
ests in that battle through the political process. 'Hie direct election ol
senators has weakened the Slates' ability to discipline senators who ignore
or frustrate their applications lor a convention. When state legislatures
elected senators, the senators ignored requests Irmn State legislatures at
their peril. 1hits, the Stales could influence a senator's behavior through
the political process. Since Stales no longer enjoy that political leverage,
courts should not blithely assume that States can protect their interests
through the political process, and thcieloie should be more willing to
review serious questions of alleged congressional disrcguid ol the dttlv to
issue a convention call.

Of course. Congress will not necessarily tail or reluse to call a conven-
tion for proposing amendments, under circumstances in which the Consti-
tution seems to require it to issue a call. Many oilier troublesome questions
will arise if Congress does decide to issue a call

Three important but often forgotten points about Article V must be
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stressed :ii llic outset ol any analysis ol limsc t|iieslions. First, the funclions
til Congress under Article V diller in kind from its functions in the ordinary
pincoss ol legislation |lie Siiliicmc Court conlirmcd this in 17fH when it

acknowledged that Congress’ actions with regard to constitutional nrnend-
nients. unlike those with regard lo "laws." need not he presented to die
| icsideut lor approval or veto h

Second, while a two thirds vote in hoili houses is required lor Congress
ilsell to propose any amendment, no extraordinary majority is required for
Congress to "call a Convention for proposing Amendments." Politically,
Congress so far has preferred to dralt proposed amendments by itself; but
constitutionally, in terms ol the level of congressional consensus required,
the convention alternative is "easier."

i hitJd. while there is an obligation to call a convention when the requisite
fraction of state legislatures apply, the Constitution in no way precludes
Congress Irom calling a convention when fewer legislatures, or even when
no legislatures, apply.” In view of the first of the three points here
emphasized — that Congress' Article V functions differ in kind from its
legillative functions — this third point has very great significance. When it
ads under Article V. Congress does not act as a governing arm whose
actions must be restrained by the doctrine of enumerated powers. Instead, it
acts as comprehensive steward and high fiduciary to the nation, to raise
matters lor decision by others who arc nearer to the ultimate sovereign, the
people. |lie steward is riot relieved of this trust duty by mere Article V
silence While it certainly must respect limits imposed by Article V,
Congress is not disabled to seize the initiative and "call" a convention by
itself merely because Article V does not declare on its face that Congress
may.

I'lie importance ol this point is not diminished at all because Congress
never has. and perhaps as a practical matter never will, acton its own to call
a convention for proposing amendments. For whether it ever docs so or not,
the fact that Congress ccidd do so without legal impediment has very
important implications. In lad. quite a number of otherwise difficult
questions simply disappear or become moot win n Congress' power In call a
convention on its own initiative is acknowledged.

For example, suppose that Congress docs call a convention in response
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to applications Irom iwo-thirds of the Stales, hut Ihat several ol those
applications are fifteen, twenty, or even thirty years old. Several writers
have argued that because applications so old idled no cnnlempmaiy
consensus, to count them toward the requisite two thirds would he im-
proper. or even illegal. |lie question ol just how long an application telains
vitality, or when it becomes "loo" old. might base to he laced il Congress
refined to call a convention, hut surely it would he irrelevant il Congress
did call one Mow could it matter how old die applications were, il
Congress mas call a convention even when no Slate applies lor one’

Realistically, such a situation could only arise with an issue over which
substantial active controversy persists or is suddenly revived. A convention
to prope -e amendments is a large and serious undertaking, and Congress is
nut foolish; it will not resort lo ancient applications as justification for
conventions on dead issues. Hut if Congress is free to call a convention
anyway, it makes no sense to preclude it merely because the formal state
legislative expressions of interest came a long time hclore. Il a convention
were called while some issue were active, any challenge lo old applications
predictably would he made by partisans on one side or another ol that issue,
seeking to gain advantage lor their own point o( view, |here is no
principled reason to encourage or reward such attempts to avoid the
democratic deliberative process, whatever risks that process might entail.

Here is another example to illustrate the implications ol Congress' ability
to call a convention even without State legislative applications. Suppose
lhat two-thirds or the State legislatures have approved applications lor a
convention, but some of those applications contain defects of some kind, or
never were properly conveyed to Congress, or have been rescinded by
subsequent State legislative action. | he formalities of proper application,
and the effect of attempted recixsions. have been discussed by commenta-
tors at some length without general agreement. Hut how can any ol these
things invalidate a call, if Congress is free to call a convention on its own
initiative anyway? Once again, these circumstances present problems that
might have to be faced il Congress refused lo call a convention despite
claims that the requisite number ol legislatures had applied; but it Congress
did call one. none ol these circumstances should impair the legalitv ol the
convention, or ol its products (il any |

Hcte is yet another example. Suppose the requisite number ol legisla-
tures make applications which in one way or anolhci concern halau ng the
federal budget, hut which diller signlicautly horn one another. Suppose
that some specify a particular text, others speak ol "balancing the budget,”
others speak of "limiting federal spending,” others speak of "dealing with
fiscal problems," and so on. Ilow could nice quibbles over whether these
applications concerned the same thing have any relevance to the validity of
a resulting call, if Congress could validly have issued such a call without
any applications at all?

And one final example; Suppose two-thirds ol the State legislatures apply
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tiiiin Mint traction apply lor one to consider uhotlion, or school prayer, or
some other issue |here would he no obligation upon Congress to call a
convention lot anything other than the balanced budget matter; hut supixrsc
Conprcss decided the same convention also should consider these other
matters and maybe some more besides? Mow could one credibly object
to ('impress* inviting a convention lo consider matters which lewer than
two-thirds ol the Stales had applied lor. if Congress can call a convention
mi its own in any event? (| his is not to assume congressional control over
convention agendas; that matter is considered separately below.)

I lie preceding example" illustrate the importance of Congress' power on
its own initiative to call a "convention for proposing amendments.” Con-
gress might never do so; but that is not the point. | he point is that Congress
seems clearly to have /umrr to do so; and if Congress can call such a
convention on its own initiative, there seems no room for legal objections
to Congiess' calling one in response to State "applications" regardless how
old. or defective, or limited, or defunct, or disparate, those applications
might be.

I Inis tar we have confined our inquiry to questions concerning Congress'
power and duty to call a convention lor proposing amendments. These,
however, comprise only a small fraction of the questions to be faced.
Among the others arc. when and where is the convention to meet? How
many and who shall attend? | low and by whom shall they be chosen? What
ptoccdures shall the convention follow? What substantive issues may be
considered? Illow arc votes to be counted, per individual delegate or per
Slate? Must or may a time limit for the duration of the convention be fixed?
Will it have any stall support, or must the delegates work alone? And very
important, but almost never asked, who will pay the tab? | hc list of such
questions is not endless, but il is long.

Some writeis parade long lists ol such questions and counsel abstention
lor tear of the unknown; but statecraft is not for the faint of heart. While
rellection and careful judgment arc called lor, there arc principled ways to
organize these questions and resolve them rationally as they arise.

No more acceptable than a claim that all such uncertainties arc perils, is
the notion that Congress can resolve most of them. Ihc possibility of
legislating ground rules lor conventions to propose amendments has been
considered in Congress at least since (he 1950s. Several bills to that end
have been introduced dm ing the past |wo decades; hearings upon them have
been held: committees and sometimes even the full Senate have approved
them; but none, so far. has become law. Idr this there actually is reason to
be grateful; lor an Act ol Congres. purporting to resolve matters which
Congress lacks constitutional power to resolve might only aggravate the
contusion.

Congress certainly may call a convention: Article V specifically says so.
One should not insli to conclusions, however, about what might be "inci-

Id

dent lo" this power to call. "Incidental powers"is one ol those unloitunate.
imprecise and misleading idioms commonly associated with the "necessary
and pro|K‘i”* clause.l' This clause enables Congiess lo pass laws "lor
carrying into hxcculiou" its Article V powei. no less than lot causing into
execution every other federal power, whether ol Congress or ol another
branch. Hut the "necessary and proper" clause helps Congress only to
implement Initial powers; and most questions about how an Article V
convention lor proposing amendments would lunctinn are not within
federal power!

The convention method for pioposing amendments was included in the
Constitution, alter all. specifically to ensure a mode ol change that Con-
gress could not frustrate or materially control One 19.10 article,I' univer-
sally overlooked in the glut ol more recent writings, argued that the Icnlh
Amendment was specifically designed to pieclnde Congiess* conlio! ol the
amendment process. The article is not persuasive that this was the Amend-
ment's sole, or even predominant, aim; but it does underscore the tact that
ihc Tenth Amendment is relevant licic.

Hie only "powers ... delegated to the United Stales™ regarding the
convention method of proposing amendments arc the power to call a
convention and the power lo purpose one or the other permitted means o]
ratification — plus the "necessary and proper" clause power, which (as just
pointed out) applies only to effectuate some other Initial power (A lew
other federal powers might become germane: lor example. Congress might
fund the convention, or give the delegates Iree use ol the mails. Hut these
powers entail no authority over convention organization or operations.) It
must follow then that all power lo determine any other matter regarding
conventions to propose amendments is "reserved to the Stales respectively,
or to the people.

Before considering how "the Stales . . or . the people" might deal with
such matters, let us examine more closely Congress' power to call lo
"call" a convention presumably means more than to recommend that one
take place. When Stale legislatures apply in the requisite number, they are
entitled to expect that Congress will take steps to cause a convention t»
occur. But what is the least and the most that Congress may do. and what
must be left lor others? Answers to these questions depend at least in pail

on what it means to "call.”
One reasonable way to determine what Article V means by "call" is to
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inquire how the men who dialled this language themselves li:i[f}>ciic(l to lie
assembled. They "convened" when and where they did because the Cou-
ntess that operated under the Articles «f Confederation had designated, by
Resolution. "the second Monday in May next for ";t Convention of
delegates"” to "be held at Philadelphia ....",l (Philadelphia then was small
enough that the delegates would be able to find one another without too
much inquiring; not even a place or lime of day was prescribed.)

I he Resolution went on to outline the "sole and express purpose" to
which the delegates should devote themselves. But by the time those
delegates set about .halting Ailicle V they had gone lar beyond that
ciicuntsciiplion ol purpose, and those who thought that doing so violated
the call had long since packed and gone home.

I he Resolution also declined that the delegates "shall have been p-
poinled by the several states": but it did not presume to tell any State how
many delegates to appoint, or how. Neither did it indicate whether, or how
much, they should be compensated for their expenses and time.

finally, the Resolution provided that the convention should report its
proposals to the Stale legislatures as well as to Congress, and declared that
these proposals should become cllective "when agreed to in Congress and
confirmed by the states..." |hc Philadelphia delegates disobeyed this pan
ol the Resolution, even though the only mode of alteration allowed by the
Articles of Confederation. Art. X IIl, was changes "agreed to in a congress

and ... afterwards confirmed by the legislatures of every slate."

They were suggesting an entirely new regime, incompatible even with
the alteration procedure ol Ihc old; and they transmitted their proposed
(“institution, along with a ('(invention resolution proposing a very dilfcrcnt
mode ol ratification, mil to any stale legislature but only to the Congress.

Ibis disobedience to Congress' earlier Resolution was rendered moot,
however, when Congress resolved that the Constitution be transmitted to
Stale legislatures along with the Convention's own resolution concerning
the ratification process.

| his historical example helps a great deal tow ard understanding what it
means to "call" a convention, even if it does riot resolve every uncertainty.
At a minimum, an Article V call requires a determination and notice that a
meeting will occur at a fixed place and date land today, no doubt, a fixed
ad,hess and time). It need not prescribe how many should attend, or how
they should be chosen. (Whether Congress is even competent to control
either ol these mallets will be discussed below.)

|.ike the Resolution calling the 178') Convention, a call under Article V
should and probably must make some reference to the purpose of lhc
assemblage. | hat lefeicucc might be as broad as Ihc declaration of pugxisc

in Anisic V ilscll ("Ini pioposing Amendments"'); and certainly no more

o'Are 1lirr.md.il |'. .ilm> | Ilm il IS1

detail than this is necessary to make a call valid. .Some have assetted.
however, that a call specifying a purpose narrower than this (e.g., only for
budget balancing matters, or legislative apportionment matters, or only lor
those and abortion or religion matters) would be unconstitutional. Such
assertions usually arc directed at the possibility ol a "limited" convention;
but discussions of the "limited convention" idea typically run into ctror by
treating two separate questions as one.

Whether a convention pursuant to a circumscribed call can lawfully meet
and conduct business, proposing changes which. i( duly ratified, must be
acknowledged as amendments to the Constitution, is one question. A
negative answer to that question seems implausible. | he 17X7 Convention
which drafted Article V itself was convened under a circumscribed call.
Those delegates, seeking to ensure that change could be accomplished
when needed, could not have contemplated that any limitations in a call
could or should prevent Ihc ensuing assembly being a valid Article V
convention.

It is quite a different question, however, whether such scope limitations
in a call should or can have any binding force. In this modern age. a
convention could not be held in such secrecy as was possible in Philadel-
phia two centuries ago. Cameras and microphones would be everywhere,
and delegates would be subject to incentives, not just lor grandstanding,
but also for sobriety and caution, entailed by such public exposure.
Moreover, any apprehension that sweeping change might be in the oiling
would be reflected quickly in the stock market, and almost as soon in other
sectors of the economy. Such practical factors would create pressures to
which convention delegates would not likely be immune. It Iheielore is
quite possible, and perhaps much more probable than in 17X7, that dele-
gates might decline to go beyond any circumsciiptions in the call.

In point of law, however, and contrary to the opinions ol many writers,
limitations by Congress on the scope of convention concerns seem incon-
sistent with the Constitution and thercloie unenforceable il voluntary
compliance cannot be obtained. The reasons, again, are that the convention
mode of proposing amendments was calculated to circumvent control by
the Congress, and that the Tenth Amendment reserves the residuum of
powers — including power In decide what to do at a convention once called
— to lhc States or to the people.

In short, scope limitations in an Article V call, while not impairing its
validity or that of any actions taken under it. can be made no mine binding
than those ol the Confederation Congress in 17X7 turned out to he |hose
were not binding because the Confederation Congiess (alter some debate
on the point") understood and accepted the statecialt necessity-' loi that

uS ff 1 Due Hist at .125-42.
«'According to Yales' notes on the 1787 Convention, Colonel M.imui ai know ledgol on June
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disobedience mul lorwaulcd the Convention's product lor raliliciilion uot-
witlistuuding. Hie reasons lor considering scope limitations non-binding
today go beyond the vagaries ol statecraft to clear constitutional purpose
'and specific constitutional text

Vet, there would be a mechanism whereby Congress could enforce scope
restrictions, or othei wise excicise influence over the success of convention
ptoposals based on its view ol their merits, il it were necessary for a
convention's product lo pass thiough Congress’ hands before the process of
ratification could begin. Article V does not make this necessary. Il does not
even assign Congress a eleiicnl tolc with respect to amendments proposed
by convention: the proposals. Irom all that appears, would go directly Irom
the proposing convention to the Stales for ratification. Nevertheless, a
passage through Congress would be required if. when the convention's
proposals were ready. Congress had not yet exercised the other relevant
power given it by Article V: the power to determine which ratification
mode should be used.

In every instance but one. Congress has chosen the option of legislative
rather than convention ratilicalion. Nonetheless, the choice between ratifi-
cation modes is far from being an insignificant one. Notwithstanding
reapportionmenf. the composition of State legislatures is different from that
which would prevail in Stale latilication convent ons. regardless how
chosen and regardless of size.-'4 The possible differences are manifold,
complex, and alltibulahle to peculiar and transitory social and political
phenomena rather than to any general principles ascertainable a priori,
riactieal experience and political accountability: breadth of vision and zeal
lor particular causes; the probability or absence of reciprocal, parochial
obligations or constraints; the degree of interference with participants’
normal life and obligations, and estimates of how demanding of time and
attention a particular ratification process might be; proximity to (or distance
from) the proverbial “grass roots" — these arc only a few of the factors that
might ailed judgments on which ratification method to choose, livery one
ol the ladors might play dillcrcntly. depending on the particular amend-
ment or amendments at stake. Calculating from such variables the course
most likely to produce wanted results in concrete instances is the skill
whose mastery measures senators' and representatives’ political lives.

Whether a majority in Congress actually would base its selection of one
mode over the other on a judgment of which would make ratification more
or less likely, is not the point Hie point is lhat it could, and that is just the

L0 liit ev iLifilig tin- Viipni.i pis . in 1msh (In- (‘Mnvciiticn u.i.» operating oulviJe the stupe
ul in ill Inii iititme.l "In .til,mi m-imiin iil public danger il is runuucmlatilc to exceed
I'm..i [Ilit- ( impress, having es|viiencc.| the fiuliairavwiiciilcnl dying in tun, linn under llic
VrlultMtl ( oiilcdcration. evidently ayieeil

“llie stale tnnvcillinlis In Mills the Twenty liol Amendment were assembled by prncc-
iltnev .Itlleiinir limn Stare In Slate, and saiied frnni 129 In three delegates in size.

kind ol congiessional influence over the amendment ptoeess that the
convention pioposal alternative was designed to circumvent. Il follows
Ihat, if the pm pose of precluding congressional influence on Ibis alternative
method is lo he well served, the determination ol ratilicalion method must
he made before the product of the purposing convention’s delilvialions is
known

As a practical matter, this virtually requires that an indication ol die
mode ol ralilii aliou be another element ol an Article V convention call (It
is notable that the I7K7 Resolution calling the Philadelphia Convention did
include a recitation ol how that Convention's pioposals should he 'agiccd
to" and "continued" — even though, lot teasons peculiar to those eiicum-
stanccs. that prescribed method in the end was not used.) Il (his is true, the
two separate powers that Article V gives lo Cnngiess with regard to
conventions for proposing amendments really must he exercised at once.

This docs not quite exhaust Congress’ power regarding such conven-
tions, however. Incident to a call (i.e., under lire "niccssary and proper”
clause). Congress might authorize the reservation ol meeting facilities, or
preparation for the host of logistical matters attending a gathering which
inevitably would attract massive media attention. Preparations tend to
ensure that the convention actually can occur, (I or the federal government
to manage such matters once a convention had assembled, however, would
not serve to elleetuate the coll: consequently, such a Icdcral lolc could not
be sustained by the “necessary and piopei" clause. | Should ( migiess desiie
to do so, il might underwrite some tm all) ol a convention's expenses; hut
that would be an exercise of its spending power, not something icquiring
justification as "necessary and proper” to elleetuate the toll. It might also
extend the franking privilege for convention business, as the Confederation
Congress did for the Convention of I7S7;:" hut that would he an exercise of
Congress’ postal power, again not something to effectuate the coll.

In sum. the determinative function of Congress with regard to Article V
conventions for proposing amendments begins and ends with the call; and
even the determination whether to issue a call is removed Irom Congress’
discretion when two-thirds of the States apply. | he Framers seem deliber-
ately to have made it so. If this be true, regardless how desirable it might
seem for Congress to legislate answers to some of the many questions that
arc certain to arise if such a convention is called, those questions simply are
beyond Congress’ power lo resolve. The most it can do. even in the /mm ol
legislation, is to offer non-binding counsel, lhat. however, would not
necessarily he wasted effort; for as a practical matter, many ol Congress'
advisory determinations might he followed voluntarily by such a conven-
tion, as an expedient alternative to starting Irom scratch

"See i l'anand il 17
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llie (Juc.stion next in logical sc<|ucncc to the call of a convention for
ptnposing amendments is. how should that call he answered: i.e., who
sshould attend? This subsumes the questions of tiic number and constituen-
cies ol delegates and how and by whom they should he chosen. Again, the
answers do not appear on the lace of Article V. Through principled
irllcclion, however, persuasive answers can he found.

I lie first principle televant to this reflection is one that infuses our entire
constitutional structure: the principle of federalism. Regardless of any
disparities of population among them, and notw ithstanding lhc complexi-
ties ol intergovernmental iclations and power allocations, our constitu-
tional union is a federation of distinct political communities and legal
entities called States. And despite judicial decrees afTccting apportionment
ol representation within the several States or within the federal House of
Representatives, some features of our Constitution preclude subordination
of State equality to the democratic ideal of an equal voice for every person.
The Senate's composition, with two members from each Slate regardless of
si/le or population, is one example. The process of amendment under
Artide V is another.

Ratification must he done Stale by Slate, whether by legislatures or by
ratification conventions. | bis means, there now being lifty States of widely
dillcient population, that disapproval by barely more than a quarter of those
voting in the thirteen leas' populous States could block an amendment
tilgently demanded by the overwhelming majority of American citizens. A
comparable observation applies to "applications" for a “proposing"™ con-
vention: liven assuming that State legislatures as now reapportioned mirror
exactly the sentiments of the electorate, a bare majority of legislators in
each of the thirty-four smallest states could compel a convention that tire
substantial majority of Americans do not want. These hypothetical are
more extreme than anything reality will present, but they illustrate the
ineluctable point: Article V processes cannot be approximated to the ideal
of "one person, one vote." Amendment of the Constitution necessitates
action Statc-by- Slate, not democratic action by the nation as a wh .c.

It would be anomalous, then, to requiie delegation strength in a convcn-
tion lor proposing amendments to be proportional to population.w It would
be no less anomalous to icgnirc that delegation strength comport with the
respective Stales' representation in Congress, which, except for the equal-
ity "I representation in the Senate, conforms roughly to the same popula-
tion proportionality rule." And it would be worse than anomalous — it
would be an arrogation ol lorhiddcn prerogative in order to impose a

| enxcivably. Ili.il could Iklllie Mile Ini such a cniivenlinii called by Congress on ils own

while important implications can he drawn from ihc legal possibility that a convention could
he sailed in iliai wav. (here is no praelical likelihood that one ever will,
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dubious rule — for Coitf>rcsx to direct that delegations to a convention lor
proposing amendments conform to any such rule.”* Neither Article V nor
anything else in the Constitution warrants ledeial interference with Slate
discretion in this matter. On lhc contrary, the power to decide delegation
size comes within the Tenth Amendment's provision dial powers not
delegated to the United Stales arc icscrved to the Stales, or to the people

In default ol any other established mechanism by which Stales (or the
people in each of them) could do so. only the Stales' legislatures could
make decisions on the size ol State delegations. Whether to do so m the
normal mode ol legislation, with gubernatorial appioval or veto, must be
determined in each Stale on the basis n! its peculiar slate constitution and
practices. It would be naive and ollicious lor academics to suggest that
State legislators would need extraordinary guidance on how to proceed.
They have their staffs and Stale legal departments — not to mention such
organizations as the Council of Slate Governments and the National Con-
ference ol Stale Legislatures, which are quite capable not only of giving
counsel but also of coordinating efforts to prevent extravagant or dysfunc-
tional delegation disparities.

It would not be Ihc first time that several separate legislatures have had to
decide how large a delegation to send to a convention Twelve did so in
1787. On that occasion two legislatures designated lluec delegates, two
designated lour, five designated live, one designhated six. and two desig-
nated seven. ~ Incidentally, there was no correlation between the number of
delegates appointed and the Stales' si/c or population.

A larger delegation could be of little value unless each delegate were to
enjoy a separate vote; and in that case, there would be incentive io send
thousands. But the same principle elucidated earlier suggests that voting at
such a convention would have to follow the rule of equality among Slates.
| hat federalism principle which permeates the Constitution arid particularly
Article V. underscored by the absurd alternative of Slates vying to pack the
house with delegates of their own choosing, compels the conclusion that
whatever the number of delegates from each Slate, every State's delegation
must have equal voting power

This fact will necessarily influence the si/e ol delegations. | here being
no voting advantage in numbers alone, a typical State legislature would
probably weigh such very practical considerations as lire impact of sheer
numbers on processes of deliberation, debate, and developing consensus,
both in a particular delegation and in the convention as a whole; logistics
involved with managing different sized groups; means of facilitating diver-

“This is lire formula proposed, for example, by [w? Hatch bill. S. 11'». ‘ZKili Cong . Isl Sess.
"See | Ih’c llist. at 192-2.10; also .1farrand ai 557-590 It is a inyslcry Inns Judge Rees.
supra nole 18. could have concluded so erroneously that "|Ilhc Philadelphia Convoniion ol

1787 had three delegates from each Slate.” /«</ at 90
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sily w ilisfiplint* (whidtcvn ;i particulai legislature might desire); and,
pmbably latliei high on the list ol considerations, the cost.

I liese all are coiisidi'iations ol the kind that State legislators wrestle with
till the lime |hey need no special assistance in weighing them; nor is it
necessary that legislators in every Stale strike the balance the same. In (act,
one might say that the Constitution contemplates that Stales will and may
dillcr in this regard At least it seems certain hy virtue of the Tenth
Amendment and Article V \ failure to give Congress any role, that any
ell*irr hy Congress to presciihc the size ol State delegations would he void.
Once again, such federal legislation might induce voluntary compliance hy
States - either as a convenience to avoid lengthy debate, or because some
legislators are timorous and unsure of their powers. However, there is no
valid legal principle under which such federal suggestions, regardless how
imperatively phrased, could he held binding.

lhe questions of how and hy whom delegates should be chosen yields to
a similar analysis. Some writers say that delegates assuredly would be
chosen hy popular election: and on that assumption they decry the prospect
ol single issue or narrow focus campaigns thought likely to result in a
convention of ideologues. Hut despite Cliickcn-l.itllc's panic, the sky did
not fall. One must view this very practical matter in sober perspective.

Delegates assuredly ncal not he popularly elected. Congress could not
dictate the selection process, for the same reasons discussed earlier. Instead
each Slate, through its legislature, must decide for itself. The choice of
selection process is a highly political matter, and State politicians will
perceive it as such. With the convention a certainty, it is highly unlikely
that slate legislators will act so perfunctorily as some writers charge that
they have on Article V “applications.” They will comprehend the forces at
wOLk and will make their several judgments accordingly. They will favor or
oppose popular election of delegates in part, perhaps, on principled convic-
tion. hut also in part on their estimates of what the outcome might he.
Anticipated advantages and risks of issue-dedicated delegations both will
Ire urged hy lobbyists, in tire press, and in letters from constituents, ami
doubtless will lie debated on all fitly- slalehousc doors.

lire results, predictably, will he anything hut uniform. Some ideologue
legislators might doubt their political base and prefer delegate selection hy
the legislature itself; voters in some States might disappoint the cynics by
demonstrating remarkable good sense; some resolute partisans — some pro
mid some con — might he legislatively selected: and some heretofore
undiscovered statesmen might emerge from popular election contests. Any
tatisiiciun is sure lo agree; Il no central authority can impose a single mode
3 selection uniformly upon all lilt) Stales, the odds against a convention
‘cing dominated hy ideologues of any particular stripe are substantial. To a
lisintcrcsted observer, the practical probabilities support a guarded faith in
lie democratic process, and a healthy respect for the safeguards that
urround conventions lor pioposing amendments as a result of the interplay

1S

Iretween Article V and Amendment Ten.

Whether delegates are selected hy Stale legislatures or elected hy the
people themselves, they would probably icpiesent mainstream philoso-
phies, American legislatures seldom breed radicals, and the Ameiienn
|)cople at large rarely embrace radicals. A convention to propose amend*
merits would probably look a lot like an average Congiess - and while that
might not be an inspiring prospect, it is scaieely an alarming one, either.

Ilhc organization and conduct ol a convention lor pioposing amend-
ments, once delegates had been selected and had gatheied as ordained in
the call, would involve a very large array ol questions — hut none very
difficult to resolve if the fundamental principles already explained were
kept in mind. |he first lo arise would be no different from those presented
whenever any new assemblage — whether international colloquium or
hobby club, first embarks: “Who's in charge here?" and "What do we do
now?" Modern mankind seems never lo have been daunted by uncertainties
of this kind.

Someone will have the temerity lo suggest that a presiding officer be
selected; and in the first lest of tire convention's prospect lor success,
somehow a prevailing consensus probably will be reached about bow that
should I>c done. Perhaps next the question ol procedures will aiise; most
delegates will have had some exposure lo "Roberts' Rules ol Order." and
formally or inlormally. rigorously or approximately, at the outset those
probably will operate by default. Probably a committee will be chosen lo
formulate some more specialized rules ol the house; delegates who make
known lltcir experience in some legislature or other public or private
deliberative body probably will be prcfericd. | heir report will be consid-
ered and in large part approved. None of this should present insurmount-
able hurdles, although controversy on various issues should be expected.
The point is. of the host of questions concerning the operation ol a
convention, most will be resolved in the way rational people routinely
resolve similar questions in voluntary organizations, business assemblies,
and public bodies.

A few things, ol course, would need special attention As at the 17X7
Convention at Philadelphia, at the beginning ol every Congiess, and at
various other assemblies where participation is restricted, there would be
the matter of vcrilying credentials. Only the most innocent ol experience
should wonder how to proceed with that. |hen there is the mallei ol
quorum. Hy virtue of the pervasive federalism principle elucidated earlier,
the quorum could not be set in terms ol delegates present, but must be in
terms of States represented; but whether merely one or some greater
number of delegates from a State should be requisite to its “presence" for
purposes of a quorum, and what number of Stales a quorum should require,
would have to be determined.

More troublesome might be the matter of stalling. Some functions (such
as recording of minutes, enforcing decorum, and quieting the noise that
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mi~lit ilisrupl proceedings Irom time lo lime) could be performed by
designated delegates; bill il might lie lliouglil belter that a non-dclegalc
secrelary, perhaps professional court reporters or audio or video engineers,
and officers in the nature of sergeants-at-arms be employed. There could be
no reason against the convention's doing so, unless it had no money and
qualified individuals did not volunteer. One or more States might ofTcr such
services in kind; and there is no reason why the convention could not
accept. The same is true of staff assistance to delegates or (should any be
created) lo committees. |l it should seem needed, such assistance could be
puichased il binds had been made available by Congress or by one or more
Slates, or provided by volunteers, or supplied by a State or States in kind.
Some States might have provided for stair to support their delegations while

other States might have provided for none.
We now have reached the level of the mundane, and must elevate the

discussion by summarizing with an important point: a convention can run
itself. Some scholars actually have troubled to write arcane treatises on the
conduct of conventions in general. Hut one need not subscribe to, nor even
survey, those authors' answers to specific questions of convention process.
It all comes down to the fundamental point Ihat, beyond being a delibera-
tive body susceptible of analogy to other deliberative assemblies insofar as
that proves helpful, such a "Convention for proposing Amendments" is an
entity entire lo itself, and as close an approximation to the sovereign
"people" as is likely to obtain.

As such, the convention is host to a residuum of powers confirmed by the
lentil Amendment: powers uncatalogucd but ample to enable it to carry out
fully its function. It is limited in function by Article V: it is a "Convention
lor proposing Amendments” to the existing Constitution, and nothing
mote. Hut because it partakes, so lar as is needed, of the sovereign’s
reserved powers, no constraints sought to be placed upon its operations by
legislatures or other government entities — federal or state — can have any
more than hortatory elicit.

Three specific consequences, to some extent adumbrated in the pages
above, may be mentioned in closing, lurst, the convention itself may
decide how lo count votes, subject only to the federalism principle that
dictates equality of voting strength among States. Neither Congress in a
call, nor Congress by such measures as have been considered for fixing
groundrulcs in advance, nor the States themselves, can either prescribe a
voting scheme that the convention must follow or release it from the rule of
equality among States. The Philadelphia Convention of 1787 took the most
obvious expedient of allocating lo each State a single vote: each State’s
vote then was determined by the majority of lhat State’s delegation, a
delegation evenly split was recorded as "divided," and if fewer than two of
its delegates were present a Stale's vole was not counted.

It is conceivable, however, to proceed in a different way. still without
depiiiting Irom the title ol Stale equality. For example, supposing the
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smallest delegation to be three, every State might he allocated three votes;
the convention then could choose whether to leave the allocation of each
State's votes lor decision by the delegations respectively, or to require Ihat
they be prorated among the Stale's delegates. Some Stales having lour, or
nine, or seventeen delegates, certainly the second and probably the first of
these options would entail fractional voting: but that is merely an inconve-
nience and would not even be lhat if (he convention's funding made
possible a little computer support. The olfsctting advantage, the convention
might believe, would be a somewhat closer approximation to democracy
(notwithstanding the dillerent weight lhat dillcrent delegates' voles would
receive) than if dissident desires were entirely concealed beneath unitary
State votes.

Second, regardless of any parameters in the call and regardless ol
attempted instructions to its delegates by any Stale, a convention is niaslei
of the scope of its own business — or in the terms most commonly used,
has control ol its own agenda. The reasons fur Congress' incompetence to
limit (he agenda, as explained earlier, are the limited powers given Con-
gress by Article V and the reserve of the Tenth Amendment. The reasons
why States cannot force a limited agenda arc that no States can enforce their
own will against the others, and (more fundamentally) lhat the convention
is not a functionary of any State or of all, but rather is an independent
representative of the sovereign people with an existence and functions of its
own.

This presents no real risk of a "runaway” convention, at least il the vision
conjured up by that ambiguous and rather pejorative term is one of
delegates roaming at large over the range ol public allairs, revising and
replacing without responsible restraint. While matters might be taken up
lhat had not been specifically anticipated, the practical factors referred to

before — scrutinizing media exposure and sensitivity to the economic
disarray which apprchcnsivceness over sweeping proposals tor uncertain
change would entail — arc sufficient assurance against wildcat proposals

for all who have learned that life gives no absolute guarantees. 01 course,
they may be insufficient assurance lor partisans hell-bent to preclude
changes on some particular issue from being put to a popular vote even
under the unfavorable odds of a ratification ordeal.

Such a convention, in any event, can only propose; the people through
their States, either legislatively or in separate ratification conventions,
dispose. The ratification process permits the American people to take a
sober second look at proposed amendments. Only once have they upon
reflection adopted an amendment profoundly altering the structure ol our
government: the Fourteenth Amendment. And only once have they upon
reflection adopted an amendment that constricted personal choice: the
Eighteenth Amendment (and they quickly repented lhat decision) this
record should reassure those who (car that the American people might
unthinkingly endorse the proposals ol a "runaway" convention.



Hearing in mind ihc ambiguous and pejorative nature of the term, it
seems appropriate to object to characterization of the 1787 Constitutional
'‘Convention as a "runaway." It is true that, from the start of its business, the
Convention worked beyond the scope set by the Resolution that called it;
and it crafted a whole new frame of government rather than making
proposals for patching up the old. For that reason, in fact, a handful of the
delegates "ran away"! Hut in no sense can it be said that the Convention
ever was out ol hand or verged on a political cabal. While there were
piolnimd disagreements and tempers occasionally Hared, its deliberations
were lempeiale. sober. compromising, and stately, even though conducted
in seciet. liven it one lakes the view (hat many modern proponents of
certain constitutional changes are wacky, are grand.stundcrs. or pander to
ignorance and fear, it requires quite a jaded view ol mankind and ol the
democratic political process to imagine that — with the heat as well as the
light of modern news coverage — a convention overall is likely to be less
temperate, less sober, less compromising, and less stately today.

Finally. lhc duration of a "Convention for proposing Amendments” is
under its own control. Lacking its own source of financing, and comprised
ol twentieth century delegates less likely than eighteenth century gentlemen
to have time nnd resources to charitably burn, it is unlikely that whatever
quorum were agreed upon could be maintained extremely long. Moreover,
public impatience and the economic instability likely to be aggravated by
prolonged uncertainty make it highly unlikely that the convention would
diag on to extravagant length even if it could. Hut while financial and other
pressures might test their mettle, the delegates as pro tanto repositories of
the peoples' reserved sovereignty would have legal authority to continue as
long as they deemed necessary (or as long as they possibly could).

.Some bills introduced in ('ongrcss purport to limit such a convention to a
maximum time period: tor example, one year. The notion that twelve
months might be consumed by a convention merely to propose amend-
ments to a Constitution that was created virtually from scratch in just four,
seems rather absurd, even discounting the unliklihood that a quorum could
be maintained (hat long. Hut if the convention should decide that more time
were needed, and its delegates were willing to proceed, time limits at-
tempted to be imposed from without could have no binding force.10 Again,
the convention has an independent existence. No intrusion Ol this instru-
ment of the sovereign for proposing measures to refashion its governance
could be more severe than to mandate its cloture before it had decided that
its business was through.

“'lhc dilution ol n convention lor proposing amendments heals no nnalopy al all to the
|vtnnl allowed lot lutilving aim proposal (,irr Dillnn » C/tu.t. 256 U.S. .KiR (1921(1
( IKIC | MI/fttl
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We have had some experience in (his country with conventions. |he
most prominent one was the I7K7 Constitutional Convention, whose prod-
uct we arc celebrating this year. That product — our Constitution — is not
sacrosanct, as the Framers themselves realized. Indeed, one ol their first
orders of business was amending it. And it has been changed many more
times during |hc last two hundred years — and not. unfortunately, by the
amendment process alone. Many decisions of the Supreme Court, some
deliberately and some inadvertently, have in piaclieal died altered it
fundamentally Il it is conceded that the Supreme Comt, by bate majoiity
ol a select lew. can change the Constitution in the rinse ol constniing it 1L
why should not the people themselves, thiough then delegates in solemn
convention assembled, be ahle to propose changes in it?

"1l is possible to refuse this concession in principle, without denying lli.il il is ilie error hv
which we now live, hut vciy few even irotihlv loiliicslion it



STAIIi PETITIONS FOR A BALANCED
BUDGET CONSTITUTIONAL
CONVENTION: A DESCRIPTIVE ESSAY
ON THE POLITICAL ECONOMY OF THE
ARTICLE V PROCESS

hy

IIINRY N. BUTLE.R. J 1) . I'll I)

The Congress of Ihc United Stales has failed to address adequately the
major economic threat to the welfare of all Americans — the enormous
deficits in the federal budgets of Ihc 1980s. There is. however, a constitu-
tional avenue through which the States may he able to force Congress to
confront their own ineptitude at balancing the federal budget. Article V of
the Constitution provides a procedure whereby two-thirds of the Stales can
petition Congress to call a constitutional convention to propose amend-
ments designed to address problems or issues that Congress lias exhibited
an unwillingness or inablity lo address. Although the convention method ol
amending the Constitution has never been implemented, the States are on
the threshold of forcing Congress to call a convention for the purpose of
proposing an amendment requiring a balanced federal budget. Thirty-two
(of the necessary thirty-four) States have petitioned Congress to call a
Constitutional Convention lor the purpose ol amending the Constitution to
prohibit the running ol sustained budget deficits.

The call for a balanced budget convention is an excellant example ol how
the Framers of the Constitution intended lor Article V lo operate — the
petitioning process provides a mechanism for the .States to push Congress to
action whenever an unaddrcsscd issue is de-nrcd sulliciently important by
two-thirds of the States as to require a Con .titutional Amendment. 1lhe fact
that the States may be only two Slates away from the necessary two-thirds
has forced legal commentators and even the Congress to consider the
Congressional obligation to call a convention.

The general concensus is that Congress must play an active role in the
convention method ol amending the Constitution. Congress, however, is
not a disinterested party. It is obvious that Congress, as an institution,
prefers to run budget deficits and therelore is hostile to the idea ol a
balanced budget amendment, icgardless ol the pioeess that leads to its
proposal and ratification. Moreover, a balanced budget convention usurps
the traditional Congressional control over the amendment process. Because
of this, every effort must be made to reduce the role and discretion of

Congress in the process.
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(iiven llic (‘niigicssimuil pmelivily towards running budget dclicils mid
llie lend choices dial will he lotted on Congress should a balanced budget
innendnieni come lo pass, il is conceivable dial the Congress will altcnipl lo
sabotage die At licit V piocess. Unis, lorexample, one must be skeptical of
any moves in Congress dial allow Congress (o short circuit the Article V
process through rather technical or strict interpretations of the importance
ol dilleicnces in the language of die Stales' petitions.

I his essay examines the petitions passed by the States calling for a
balanced budget constitutional convention, emphasizing how differences in
wording among the petitions could affect Congress's obligation to call an
Article V Convention. Rather than presenting an exhaustive treatment of
the subtle legal issues involved, this essay presents a consistent application
ol piineiples ol political economy as a means of resolving some debated
legal issues.'

| he first section provides a hricl description of the Article V amendment
pioccdures. Special attention is given to the structural reasons for the
convention method, including a brief discussion of the political economy of
budget dclicils. It is argued that the same Congressional incentives lhat lead
lo budget dclicils will also encourage the Congress to attempt to find
avenues of escape from its obligation to call a constitutional convention to
address the balanced budget issue. This observation provides the basis fora
presumption that Congress has an obligation — akin to a fiduciary obliga-
tion — to interpret the petitions in a light most favorable to the petitioners.

| he next section describes and analyzes the thirty-two State petitions to
Congress for the calling of a balanced budget constitutional convention.
Although (he petitions may be divided into several categories according to
substantive content, it is clear that (he dominant intent of all petitions is to
force Congress to address the States’ concerns about federal budget defi-
cits. It is then shown how almost all of Congress's technical, legalistic
avenues ol escape Irom the obligation to call a balanced budget constitu-
tional convention arc dosed by holding Congress lo a high standard of
responsibility. There is a stiong case in support of the position that should
two mote Stales petition loi a balanced budget convention. Congress would
then be constitutionally obligated to call a constitutional convention in
response lo the clear concern of two- thirds of llic States with the federal

budget deficits.

'livers clfort is made in keep footnotes in a minimum. Numerous articles, books. Congres-
siori.it repurls and monographs pros ide detailed analysis of llic legal issues. A representative
list includes laul J. W'clrer, A | 'omiitiiiioiinl Convention: A Soft I'olilieulOption. 3 J. Lacs &
Imliius s| 1|986); Paul Haint. Waller Herns, Gerald Cumber, & Antonin Scalia, A Conintu-
itoiiiilCoineniion How Well Would It Work 'l American linlerprisc Institute. 1979); American
Mar Assncijliun, Special Constilmonal Convention Study Committee, Amendment oj the
( omntuiioii In the Com minot Method ol Arm le I' (1971): and Comiituliontll Convention
liiilileiiienliilion Ail of IWS |h/sir/ of the Committee oil the Judo inn, United Sltiies Semite.
9U||| Ciitij. . IsiSVss iPISS|
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A linnl section summarizes the argument lor a constitutional convention
and oilers some suggestions about how such issues be resolved in the
future.

I Mil: POLITICAL ECONOMY Ol ARTICI.I-V

The Framers of the Constitution of the United Slates desired to create a
document which both established a permanent, functional national govern-
ment and provided for marginal adjustments in its structure in response to
changed circumstances. Most ol the discussion at the 1787 Convention was
concerned with the structure of government — the granting of authority to
the federal government from the people through the States, the States’
retention of rights not granted lo the federal government, the separation ol
powers among the three branches, the system ol checks and balances, the
admission of new States, and so forth. Only a relatively small amount of
debate was devoted lo the topic of altering the document that they were
struggling lo create. Ultimately, the Framers concluded that in order to
ensure the permanence of the document and the stability of the government,
the Framers made it difficult, but not impossible, to modify the Constitu-
tion.1

Article V of the Constitution sets forth two methods ol proposing ami
two methods or ratifying amendments to the Constitution:

The Congress, whenever two-thirds of hoili House* sliall deem it necessary, sli.ill
propose Amendments lo this Constitution, or on the Application of (tic Legislatures ol
two-thirds of llic several States, shall call a Convention tor proposim; Amendments,
which in either Case, shall I>e valid to all Intents and Purposes, as part ol this
Constitution, when ratified by the Legislatures of three-fourths of the several Stales, or
by Conventions in ihrvc-fourihs thereof, as the one or the other Mode of Ratification
may he proposed by the Congress

All twenty-six Amendments to the Constitution have been proposed by
Congress, and all but one ol them was intilicd by Stale legislatures. The
Twenty-first Amendment, which repealed prohibition, was ratified by State

conventions.

The convention method ol amending the Constitution has nevet been
invoked successfully.1Hut this laet should not be interpreted as suggesting
that the convention method is of little or no importance. The convention

‘See generally Report of the AHA Special Constitutional Convention Study Committee.
Amendment of the Constitution by the Convention Method Under Article V Il 1- (1974);
Vocglcr, Amending the Constitution bv llie Article Y Com cnttnn Method. 55 N 13 I. itev 1SS.
365 66(1979)

’However, a large number of amendments have been proposed over llie years In llic period
since 1789, State legislatures have submitted more than -KXt applications for a petition to
consider amendments relating lo a wide variety of subjects In revent years, legislatures have
applied to Congress for a convention more often than in the pjst During the 174-yenr period
from 17R9 to 1963, Congress received approviinalcly .so applications requesting a conven-
tion In llie period since 1963, more than 150 sin It applications luvc been received
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method [|>i«tviclc> an impoitani icstiaiiit or check on n nonresponsive or
waywaid Congiess, lor cxnnipltl Ilic role of llic cinivenlion method in
constraining Congress is evident Irom lhc text of Article V. The Article
leaves nothing to the disciction ol Congress — "on the application ol lhc
legislatures ol two-thirds ol the several States. (Congress) sliull call a
convention for proposing amendments." In The Federalist, Alexander
Hamilton commented upon the nondiscrctionary nature of the congression-
al duty to call a convention: "|T|he national rulers, whenever nine States
concur, will have no option upon the subject. The words of this |fiflh)
article arc prccmptory. The Congress shall call a convention." Nothing in
this particular is left to the discretion of that body."4

Congress is obligated lo call a convention, and Article V does not
piovidc lor Congress to make any policy decisions when deciding whether
to call the convention. To allow such a role lor Congress would clearly
violate the reason lor and spirit of the convention method of amending the
Constitution. lbr example, (Seoigc Mason argued that the convention
method was necessary because lie believed that Congress would not likely
propose amendments to counteract congressional abuses of power.” One
does not need to be overly cynical, or even skeptical, to lind agreement
with Mason's view ol this inherent conflict of interest.

The convention method of Article V is merely another example of the
brilliance of the Framers at identifying political decisionmakers’ incentives
to act in an undesirable manner and then creating institutional constraints to
reduce the occurrence of such behavior Article V deserves lo be treated
with the same reverence as other important Constitutional provisions — lor
example, the separation of powers — dealing with the structure of the

federal government.

The Scope of the Amending Power of an Article V Convention

Aiticlo V grants the Stales the power to call a general constitutional
convention, but does not consider whether a convention can be convened
lor a more limited propose. |he contemporary discussion of lhc States'
petitions lor a convention to propose a balanced budget amendment has
been marked by concerns about a “runaway convention" that would pro-
pose numerous amendments beyond the limited subject of the States'
petitions or even the Congress’s convention call.

There is little merit to such an argument, and one suspects that those
making it arc more concerned with blocking a balanced budget amendment
than the remote possibility that Ihc convention would stray from its limited
mission. Most impartial experts see nothing lo fear coming from a constilu-

‘lhr hdnnlisl (No X5). at SSo.SI (/, lljinilion)

'Sir geneiollv | 7he Reiotiit ol ihi' | nleral Convention of 1787 203 (M.Earrand. ed.
I'll THMatciMenl til (i Mimmil; 1K'lInit'i't. the Ha torins Question <fihe "Limited' Contain-
tii'n,il i oniiiitinii, XX Vile I 1 <"1, U7X 1IW |
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tional convention, and a two-year commission ol the American Hat Associ-
ation unanimously concluded that a convention could be limited.4

Ratification of the Convention's Proposed Amendment:
An Important Safeguard

In considering the convention method of amending the Constitution, it
must be remembered that a convention called pursuant to Article V docs not
have the power to amend the Constitution but only the power to propose
amendments. All proposed amendments — whether proposed by Congress
or constitutional convention — must still be ratified by three-fourths ol ihc
States.

In general, there is little reason to be more concerned about controlling
lhe subject matter of a constitutional convention than controlling the
amendments that may be directly pioposed by Congiess. lhe requirement
of subsequent ratification limits the possibilities ol either a "runaway
Congress" or a "niuaway constitutional convention." Moreover, it is not
clear a priori whether the Congress or a constitutional convention is moie
prone to tinker with our basic constitutional structure — especially when
both bodies would be aware of Ihc extremely low probability of ratification
of undemocratic amendments that threaten our republican government.

Constitutional Convention Procedures

Article V docs not provide any procedures to guide the Stales in applying
for a constitutional convention and, because the convention method has
never been used, there is considerable confusion in Congress and among
constitutional scholars over the obligations of Congress and the procedures
governing the convention. There appear to be a general concensus that
Congress, when complying with its duty to call a convention, could specify
the means for lhc selection of delegates and appropriate money loi its
activities. Also, in order to bring some oidei to the piocesx. ii would seem
reasonable for Congress to set forth the conditions under which it would
consider itself to be bound to call a convention Nonetheless, the steps
required to convene an Article V convention and the rules that would
govern it have riot been set out in statutory law | here have, however, been
several unsuccessful movements in the Congress to adopt enabling legisla-
tion to cover all situations in which Congress receives petitions on the same
subject from two-thirds of the States.

Since 1967. a number of bills dealing with the convention method have
been introduced in Congress, but, lo date, none of them have passed both
houses. Dills introduced in and passed by the Senate but not considered by
the House during the 92nd and 93rd Congresses illustrate the types of
procedures that Congress needs to establish to provide some order to the

‘See American Ilir Association. Special Constitutional Convention Study Conimiili-c,
Amrii,Intent o/ the Cnntliliilinn b\ the ( oilti inn'll Millti’,11 it,In Am, /,- | 11')7 It
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pidcuss." Among oilier things. lhc hills: (1) specified the forms ol Slate
applications acceptable lo Cungicss; (2) provided that the applications
would remain in cllecl hu seven years: (3) allowed States lo rescind
applications; (4) limited the jurisdiction ol any convention lo the subject for
which it was called; (*) set lorth administrative procedures for convening a
convention, such as the method ol selecting delegates and the type of vote
required to propose an amendment; and (6) permitted Congress to reject a
dislavoied convention ptoposal hy submitting its own substitute Amend-
ment lo the Stales for ratification.

Cunently, the Constitutional Convention Implementation Act of 1987
IS .5891, which was introduced hv Senator Urtin Hatch of | hah. is before
the Senate Judiciary Committee |he hill addresses many of the issues
which have surfaced as the numbel ol Slate resolutions and memorials
petitioning Congress to convene a national convention to propose a bal-
anced federal budget approaches the magic number of thirty-four. ‘llie
pioposcd legislation, in addition to setting forth procedures for holding
constitutional conventions for proposing amendments to the Constitution,
also provides a procedure lor the Congress to adopt a concurrent resolution
calling for a convention whenever it determines that at least two-thirds of
the States have submitted, within a seven-year period, valid applications
lor the calling of a constitutional convention.” In recognition of the current
calls for the balanced budget constitutional convention. S. 589 allows
applications that have been pending for fourteen years or less to pend an
additional two years. Clearly, the passage of such legislation would go a
long ways towards clarifying the uncertainties surrounding. 16101365 '

‘In 1071 (2 (‘oiiptrtti. Scnali'f Sam 1'0 in inlriHiuced S. 21S. which passed the Senate hy
n sole ul 8411. Inn tin- Itiiusi* did nut innsidcr ihc measure nn the limit. In 1*773 during the
eHid Cnny-icss, a similar lull. S 1272, passed the Senate hy a voice side, hut vsas not
i"mi,tiii il nil ills' Ilniisc limn

'Mine s|Kcineally. S SXUiciliiiri's Ih it (lie ennvenlinn he convened within 8 months of the
uilnpinin ol the resolution: entitles cash Slate to send Ism delegates on an at-large hasu and
one delegate limn i nil eimptessimial district, prohibits a senator. representative, nr other
(vimin Inilding office under llio I'hilled .Mates limn (icing selected as a delegate; provides tli.il
die I'resideni pm tempiue id the Senate and the Speaker til tire House nl Representative shall
11hiiene the ennvenlinn; aiiliimi/es appropriations (or the payment id convention espouses;
sets vis months as lhc tune limit Im die convention to complete its wotk (unless catcndcd hy
<impress): aulhnri/cs the eiinsrniiun In ennduel proceedings in accordance with such rules as
n itny adopt hy a sole id three-filths of die numhc! of delegates who have subscribed In the
oath id i-tlice; prohibits such convention Itoni proposing any amendment of a subject matter
different from that stated in the cnnuiuenl resolution, requires the piesiding officers of the
cnnscntion lo stihrnit any prii|<o'ed anienditicnl to Ihc Congress; authorizes the Congress to
disapprove hy IOiHlirtcnt resiihilnni m in illici t ilie Adnunislialor of (ienetal Services lo
li liisimi in ihc Mates copies ot the proposed nrnendinenl and copies of any sommienl

(' mipicss tails Intake uliiHtnn ail .iincndiiifnl pin|<oscil by acoiiscnlion withinfitumults, any
Mate may bitnj: an astinn m tin Supti'inc | oiat tor iclicl. piosnlcs tli.it an amendment shall
Is'umic valid when r.ililicil I*y Ilitrc Iniuths ol die Sisirs; and, finatlv, permits a Slate to
less uni us i.uiiii ,<iiiui, esicpt when s.itiil lalilii alum I-s duee-fourths ol the Stairs rsist

Mmi

process. Past Congressional inaction, howcvci, Icmls utte in (Jucstiiui
wliclhcr Congicss really wants In clarify Ihc pun css

Public Choice Economics and Budget Deficits

Professor James M. Ifuchnnan tif George Mason Univciily’s Center for
Study of Public Choice was awarded flic 1986 Nobel Prize in bconumics
for his intellectual leadership in the development nl a lieltl of economics
known as public choice.' Public choice economics applies economics to
political behavior. Among other things. Professor Buchanan has argued
that political outcomes ate determined hy the rules governing political
behavior lit other words, il we waul to change political outcomes, then we
must change the titles ol the game Clearly, the | t.uneisnf the ( 'niistitution
ol Ihc United Slates must he counted u tilt the intellectual loielathets n| this
approach lo politics.

At the press conference immediately Inline mg the annotincenieiil that lie
was fo be awarded the Nobel Prize, Proless-ir Buchanan responded to a
reporter's request for an example ol public choice theory in action hy
presenting a classic public choice explanation lor the existence ol budget
deficits: democracies tend to run budget deficits because politicians believe
that they can increase their political support today hy giving (licit constitu-
ents government poods and services and shifting at least some ol the cost to
future taxpayers. Ibis simple explanation led some newspaper columnists
to suggest that Buchanan had received a Nobel Prize in common sense.
What the columnists didn't appreciate was the lact that Buchanan had
identified the political incentives to nut deficits long before the Congressio-
nal balanced budget ethic disappeared.

Ihc point ol litis digression is to illustrate that Congress is not a
disinterested party in the debate over whether it has a duty to call a
constitutional convention in response to the States’ petitions In lad. as
mentioned earlier, one ol (lie reasons lor piosidmg lot the constitutional
convention method was a distrust ol Congressional loitiludc in collecting
major problems created and perpetuated hy the Congtess (liven this
realistic (as opposed to idealistic) view ol Congressional incentives, it is
reasonable to suspect that the Framers ol the Constitution did not intend to
grant Congress great deference in its determinations as to the validity nl

State calls lor a constitutional convention. In true public choice fashion, the
Framers recognized that situations would arise in which the only way the
States would he able to alter Congressional behavior would he for them to

‘lhc scmm.il tnnirihulinn In puMic choice theory is lames M (. lim”n .mil (inrilnn
InHock. }hr | ah ntn nICimxtnl [.oy-mif | iiuitihiiimn nl ( iniaiiiiliinnilsi mm*u. i 11'1Hjt

'fSrr g<nnuth\ Julies M lInilian.m. I'uNii* I'nnti/ili\ it JV'fu Ihht 1 tlilrinr anil
Kritalrmrnt 1I'NXKI, mil James M. Iliklmiijii A Riitiaitl 1 Wagner, Diinnii,n i in lu tnit
(I'737] 1Mlur in the I'rails, tlicir wax no unwhiten i-nnstiiiitnni.il amendment against sustained
tmilgel deficits Kttm-sian economics pave (Vnpirss a lintinIn.il Jusli(ii.ilnni Im mmiing
hodgel tlefii Us



change llic rules governing Congress - Hint is. amend the Constitution. Il
is clear llinl most Stales have decided Hi..l il is lime to prod Congress into

. action

| lie Controversy Over the Wording of lhe States' Petitions for
A Convention lo Propose a Balanced Budget Amendment

I here is cunsidcrnhlc eontiovcrsy over whether Ihc Stales' petitions,
especially in view ol their dillercnces in wording, will he sulficient to lorcc
Congress In call a constitutional convention should two additional States
petition lot a balanced hudpel constitutional convention The debate on
Congress's duly to call a balanced budget convention has. in most in-
stances. reflected a very benign view of Congress. Commentators on both
sides typically accept the premise that Congress, in deciding whether or not
to recognize the petitions, will be guided solely by respect for ccrlain
salues inherent in the Constitution — justice, democracy, |hc federal
system, republican government, and so forth. There is an implicit search by
commentators for the "correct" or "right" action to be taken by Congress
and it is implicitly assumed that a powerful argument in favor of the
"correct" position will persuade Congress to follow such an action.

| his view of Congress as a benevolent despot, searching for policies that
piontotc the commonweal, contrasts sharply with the Congressional behav-
ior - the running ol enormous budget deficits — that created the petitions
lor a balanced budget amendment in the lirvt place. Public choice cco-
n mies teaches us to be skeptical of Congress during every step of the
Aniele V convention process. In older to uphold the spirit of Article V of
the Constitution, it is imperative that Congress (or the Supreme Court)
decide all coiiliovcrsial issues in the light most lavotable lo the petitioners,

ii iin:siaiis ®mai ancp.i)DiuxM-rrpiiimoNs

lhiity-two Stale legislatures, purporting to act pursuant to Article V of
lhe Constitution of the United Slates, have enacted resolutions or memo-
rials petitioning Congress to call a national convention to prepare and
submit to the Stales lor ratification an amendment requiring a balanced
federal budget." Because the Congress has failed lo provide any guidance
to the State legislatures, it is not surprising that there is considerable

tion ate Alabama. Alaska, Ari/on.i, Alk.Ins.ls. Colorado. Delaware. Honda, (icuigia. Idaho,
lowa. Indiana. Kansas. Louisiana. Maryland. Mississippi. Missouri, Nebraska, Nevada. New
Hampshire. New Mcsno. Ninth (".uolni.i, Nntlh Dakota. Oklahoma, Oregon. IVtinvylvania,
Si-ulli | stoliiia, Smith Ilakot.i. lroni'ssiT. leans, thali. Virginia. and Wyoming Appendix t
1Iml,mis ills' idilml li'tl ol the Stall".” pclilmns tor (‘ongtcsx lo call lor a balanced budget
umsliluiion.d loim'iilM'ii  IIn' logtslaliitcs ol Caliloinu. Illinois. Kentucky, and Montana
base adopted resolutions ictjucsiiiig tli.it Congress propose a delicti spendin « amendment, but

Viiriiitioti m the winding ol the v.uious psiitioiis. m >ku m , mp. e
conllict ol interest in Ihc call lor hnlanccd budget constitutional convention
(itnd, indeed its conflict in the call for any constitutional convention) and in
its failure to adopt legislation governing the calling and operation ol a
constitutional convention, it would hr iturednlous in allow Congress to
relieve ttsctl ol its obligation lo coll a convention on the grounds that tltr
language of the Stoles' petitions were not in eonfonmtv it uli some unspeii
Jied standard.

Nonetheless, it is still important to examine the petitions to make lhe
threshold determination that they ask Congiess to address the same general
sub eel. litis section examines the petitions passed by the States and
considers some ol (lie issues raised hv the dilleiciiccs in wording

1llie Subject Matter of the Petitions

In general, belorc Congress calls a constitutional convention, it must lii st
determine whether the requisite number ol valid resolutions are belorc il on
the same general subject.?* It is widely recognized that such a determination
will necessarily "be a subjective, quasi-itidicial decision lo be made by
individual Members of Congress."" In this regard, the extent ol the
Congress’ obligation to call a constitutional convention in response to the
States’ petitions turns, at least in part, on the Congress’s determination that
the States' petitions address the same general subject matter. An examina-
tion of (be petitions makes it clear that the States share lhe same gticvencc
with respect to Congress's handling ol the federal budget.

Most o| the States' resolutions or mcmotials include a preamble to the
actual petition lo Congress to call a convention. In general, the preambles
set forth the State legislatures' reasons lor asking lor a constitutional
convention. The Alabama resolution is representative ol the lone ol the
typical preamble

Where,iv willi e.iih passing year lbis Nation hemmes wore ileeplv m debt as ti>
expenditures grossly and repeatedly exceed available icv< miev so Ibal lire piihlii debl
nnw exceeds hundreds id billmns id didlars; and

inability id both lhe legislative and executive bianihes nl ihe fcilei.il gnu-ininem in
curtail spending Inciinfnim lit available revenues, and

Whereas, believing that fiscal irresponsibility at the federal level, with the inflation
which results from tins policy, is die greatest Ureal which laces our Nation we litinly
believe that constitutional rcsiiaini is vital lo htmc the fiscal discipline needed in
rcstoic financial icsponsibdily

Simil.tr forceful language identifying the problem — the unwillingness m

13Srr nritriiillv Itnnlicld. 1hr Itiitsm Aihrihlttirntitiuloh \1tr vt ."MinhtJ7#siro . fa*

Mich L.Rev *m. dM ilVbKi
"S.Rep Sdl. '(Sill Cong . 2d Scs\ 1HdM |
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inability ol (lie legislative nr executive branches of the federal government
In balance the ledcial deficit and the solution is contained in a total ol
hunts lour petitions: Alabama. Alaska, Arizona, Arkansas. Colorado,
Ildaho. Kansas, lossa, Maryland, Missouri, Nebraska, Nevada, New
I lainpsliitc. New Mexico. Oklahoma, Oregon, Pennsylvania, South Caro-
lina. South Dakota, Tennessee, Utah, Virginia, and Wyoming. | hrcc other
Stales | loiida, Louisiana, and Mississippi — identify the national debt
and the annual federal budget deficit as the problems they arc addressing.
Notih Carolina mentions its concern about the federal budget deficit.
Dually, live States Delaware. Georgia, Indiana. North Dakota, and
lexas present their petitions without a preamble or any explicit identifi-
cation o| the problem addicsscd |l is clear, nonetheless, that all thirty-two
balanced budget resolutions and memorials arc premised on the hclicl lhat
federal spending is too high in relation to revenue. Moreover, the constitu-
tional obligation ol Congress to call a convention is not alfcctcd by the
existence of dillercnccs in or the lack of the preambles to the petitions.

| he proposed solutions to the Icderal deficit problems arc articulated in
several dilfciciit ways in the Slates' petitions. Nine States — Plorida,
Georgia. Indiana. lowa. Louisiana, Missouri, New Hampshire. North
(‘'arolina. and Oregon - call for a convention mandating a balanced federal
budget. Twenty-two States — Alabama, Alaska, Arizona, Arkansas,
Idaho. Indiana. Kans-s. Louisiana, Maryland, Mississippi, Nebraska,
Nevada. New Mexico, Oklahoma. Pennsylvania. South Carolina, South
Dakota. Tennessee, Texas, Utah. Virginia, and Wyoming — seek an
amendment ensuring lhat lederal appropriations for any fiscal year do not
exceed total estimated ledeial expenditures. Alabama and Colorado request
a constitutional prohibition against deficit spending, North Da'.ota seeks a
provision forbidding expenditures Irom exceeding estimated revenues, and
Delaware calls lor an amendment guaranteeing lhat the costs of the federal
government shall not exceed its income during any fiscal year.

One must conclude from an examination of the text of the States’
resolutions and memorials that there is a consensus among the petitioning
State legislatures as to the problem lhat needs to be addressed at a
constitutional convention. No amount of legal technicalities should allow

Congress to escape Irom this finding.

Conditional Requests for Congress lo Convene n Convention

Congress is required to call a convention upon application of two-thirds
ol the Stale legislatures Although there arc balanced- budget petitions
lioiu thirty-two of the necessary lhiity-foui before the Congress, there is
some controversy over whether differences in the wording with respect to
conditional requests by Stales which stale, in substance, that if Congress
does not submit a balanced budget amendment to the States for ratification,
then Congress should call a constitutional convention of the States for
purposes of proposing a balanced budget amendment.

Vi

The resolutions from several States Mississippi, Oregon, lowa.
Missouri and lemiesscc — contain specific time limitations which trigger

the Congressional obligation to call a convention |licsc petitions represent
mandatory calls lor a convention should Congiess tail to propose an
amendment by a certain Slated date January |. 1976 (Mississippi),

January |. 1979(Oregon), July |. 19KD(lowa>. January |. 19X4 (Missouri)
— or "any time prior to sixty (60) days alter the legislatures ol two thirds ol
the several States shall have made application lor such convention"! leu-
nesscc). Congress is clearly bound by these petitions, and there is little
debate on the issue.

Twenty Stales — Alabama, Alaska. Arizona, Arkansas. Idaho. Kansas,
Louisiana, Maryland. Nebraska. New Hampshire. New Mexico. North
Carolina, Oklahoma. Pennsylvania, South Catnlina. South Dakota, lexas,
Utah. Virginia, and Wyoming — have enacted resolutions which ask
Congress to prepare and submit a balanecd-hudgct amendment to the Stales
for ratification or, in the alternative, to call a constitutional convention lor
the purpose ol proposing a balanced- budget amendment to be submitted to
the Stales lor ratification.¥ | he Alabama resolution is representative ol the
typical conditional request for Congress to convene a convention:

Re it resolved by the Legislature of Alabama. Null houses thereof (.-(incurring. ih.it
the Legislature of Alabama hereby petitions the Congress ol the t'nilerl States that
procedures he instituted in the Congress to add a ness Article lo the Constitution ol the
United Slates, and that the Alabama legislature requests the Congress to prepare and
submit to the several Slates an amendment to the Constitution of the United Slates,
requiring in the absence of a national emergency lhat the total ol all federal appropria-
tions by the Crmgress of any fiscal year may not exceed the total of all estimated lederal
revenues fur that fiscal year

lie it luither resolved, that, alternatively the Alabama I egisl.iture makes oppht.iiiou
and requests that the Congress ol the UnitsJ Slates sail a sonstrtuiiuiial voiisention.
pursuant to Article V ol the Constitution of the United Stales, lor the specific and
exclusive piitpose of proposing an amendment to the lerlet.il Constitution requiring in
the absence ol n national emergency tlial the total of all lederal appropriations made hv
llic Congress lor any fiscal year may not exceed the total ol all estimated lederal
revenues for that fiscal year

The legal issue that could allow (’ougiess to ignotc the "alternative"
provision is that the petition suggests a preference by the States lor the
Congressional method of proposing amend.ncnts and lhat clloils ate still
under way in Congress for the adoption and submission ol a balanced
budget amendment, lhat is, even after lltiny-lour Stales have adopted
petitions calling for a balanecd-hudgct convention, il may be argued by
certain Senators and Members of Congress opposed to a balanced budget

"liiut vtites ( jhlon.u Illinois. Kcutiiikv. and MassachuvC'lv « have en uled resolu-
tions vshuh do not request i convention, hut instead mci. v ask Congress to pup.oc and
submit .1l amendment to the stales for ratifiialiou
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amendment ih:il Congress is not obligated Ki call ihc convention because a
Congressional aincnrinicnt may yet he forthcoming.

Such an argument does not hold water. Slates routinely pass resolutions
and memorials requesting Congress to take sortie type of action, liaclt such
request is merely intended to let Congress know a State's position on
specific issues. Most of these requests do not raise any constitutional issues
and are not contingent upon the action of other Stales. The portions of the
States' petitions calling on Congress to propose a balanced budget amend-
ment appear lo be just such a request. | hc States are saying, in elfcct, "even
il two-thirds ol the Stales do not make application for a balanced budget
constitutional convention, we believe that il is in the best interests of the
United States for Congress to submit a balanced budget amendment to the
Stales.” On the other hand. Ihc States continue by staling, in cfTccl, that "if
two-thirds of the Stales petition you (the Congress) to call a constitutional
convention, then you arc obligated under Aniclc V to call such a conven-
tion il you have not previously submitted an amendment lo the States."

(iiven the political economy and spirit of Article V. Congress should not
lie able lo escape its Article V duly on the ground that the conditional
petitions do not unequivocally request Congress to convene a convention
within any specified time period. An overly technical interpretation of the
wording of the petitions, especially when Congress has refused to give the
Stales guidelines for acceptable petitions, would violate most standards of
equity and propriety by all rwing Congress to benefit from its own omis-
sions. Although many of the States give Congress the option to propose its
own amendment, it would be disingcnious to allow Congress to walk away
from the process without either proposing its own amendment or calling a
constitutional convention.

finally, the resolution passed by North Dakota is of doubtful validity
because it dot. -, not explicitly or even conditionally ask Congress to call a
constitutional convention. Instead. North Dakota's resolution "call|s| upon
the people of the several States lor a convention for such purpose as
provided bv Article V ol the Constitution™ and directs that copies of its
resolutions he forwarded "lo die legislatures of the several States."” There
are significant Constitutional problems in this resolution. Under Article V,
the convention is called by the Congress and the resolution should have
been forwarded to the Congress. In fact, North Dakota did not inform
Congress ol its resolution until four years after it passed. On the other hand,
it is clear from the reference to ArlHc V that North Dakota intended its
actions to have constitutional significance and il is reasonable lo assume
that North Dakota's legislature would have provided a clearer, cleaner
resolution with the help ol a little guidance from Congress. Congress
should interpret the North Dakota resolution as a valid application and
include n in the count towards the necessary two-thirds. The intent of the
North Dakota legislature and the spirit of Article V provide ample support

Im this position

Thus, the issue of (he validity ol the conditional resolutions is merely
another area where a little guidance from the Congress would have most
likely resulted in resolutions consistent with sirid standards ol eonlurmily.
It is too late, in the balanced budget convention process, lor Congress or
the Supreme Court to demand strict consistency in the wording ol the
petitions. The conditional provisions do not prevent the resolutions and
memorials containing them from being acceptable as Article V petitions.

Limitations on the Deliberations of the Constitutional Convention

The resolutions nnd memorials passed by several Slates attempt to limit
the deliberations of the constitutional convention lo the consideration ol
amendments which contain specific language. Some legal commentators
suggest that such limitations on the deliberations of any constitutional
convention should disqualify those applications Irum the two-thiols count
because the limitations would prohibit the convention Itom actinr as the
deliberative body allegedly envisioned by Congress I'rolessoi Arthur
Honficld, lor example, has stated that "the process ol /oo/nor/n." amend-
ments |at a constitutional convention! would seem to contemplate a con-
scious weighing and evaluation of various solutions to the problems per-
ceived."M Thus, it is argued that strict limitations on a convention's
deliberations contained in a Stale's proposed ba'aneed budget amendment
should nullify that States' clTort to prod Congress into action

Such a view reflects an idealized approach lo the Article V process — an
approach in which Congicss is the perfect agent of the States, where
Congress can be trusted to take the correct action when confronted with
"perfect” petitions from the Stales. However, in the current situation, there
is considerable uncertainty as to what constitutes a valid petition because
this uncertainty is in large part due to inaction on the part of the Congress,
minor imperfections in the form ot the petitions should be tolerated when
there is a clear consensus as to the substantive pioblem. A consideration ol
lhc petitions' limitations on the deliberations ol the constitutional conven-
tion makes it clear that the dominant intent ol evci v State that inserted such
a clause was to limit the scope ol the convention. | he inconsistencies me
the result of uncertainty in how to limit the scope ol the convention.

Ihc resolutions from seven States — Delaware. Maryland. Mississippi,
North Dakota, South Carolina, Tennessee and Wyoming — request a
convention for the puiposc of considering a specific balanced budget
amendment, the text of which is set out in those resolutions. The Maryland
Resolution is representative of the text-limited resolutions:

Resolved, that the proposed new Article XXVII (or whatever numeral may then he
approprialc) read substantially as follows

"Sre Honficld. iupra note 12. at 953-54 Also, j«r finrnillv Illack. 7/n [‘oyotri/
Amrmhmiit SAm<!r \A lltrmii'niilI>u,ntn 72A.ih.-1 1 0S7.unyi|OMi

37



I'ROI'USI-D AKTICLIi XXVII
Iii" InLil ill .ill Iciln.il iippiopiiwlinnv iiiaili* hy llic Congress (or any fisc.il year ntay
imi cnccil llic InLit ill llic cslimaled lolcr.il revenues fur that fiscal year, excluding
any levcillivs ilcriveil funn hoiiiiwinj!; anil lliix prnliiliitinn extends In all federal
alipri<piialinnx and all cslim.ilol letin.il revenues, excluding any revenues derived
Iruni burrowing. llic I'rcsideni in submitting budgetary rcijucsls and the Congress in
enacting appropriations liills shall comply wiili lliis Anidc. If llic President declares a
national emergency, susliemling the requirement lhat the tolal uf all federal appropria-
tions not exceed the total estimated Iedcrnl revenues for a fiscal year, excluding any
levenues derived from borrowing, and two-thirds of the Members elected lo each
House so determine hy Joint Resolution, the total of all federal appropriations may

exceed the total estimated lederal revenues for lhat fiscal year.

I lie text-limited resolutions Irom Maryland, Mississippi, North Dakota,
Sinull Carolina. Tennessee, and Wyoming seek a constitutional amendment
requiring that "appropriations" or “expenditures” not exceed “estimated

revenues The Delaware resolution would require that (he “costs of
operating the | ederal Government shall not exceed its income during any
fiscal year...." It is clear that these Slates want a convention to address the

issue of federal dclicils. Any minor differences in how they specify the
proposed solution should not exempt them from the count to...trds two-
thirds.

lave of the text-limited icsolutions — Maryland, Mississippi, South
Carolina. Tennessee, and Wyoming — request a convention for consider-
ing a proposed amendment which is "substantially as.” "similar to," or "of
the nature as" the proposed version of Ihat State. The language of such
resolutions allows considerable flexibility in the scope of the convention’s
deliberations and should not he construed in a manner that limits or
disqualifies the resolutions Irom the count.

Hie text-limited resolutions of Delaware and North Dakota, however, do
not exhibit the same llexhilily. Ninth Dakota's resolution appears to
contemplate a convention limited lo a consideration of the specific texl of
llie article purposed in its resolution. A more flexible reading of the
icmilulioii. however, allows lor a constitutional convention on the balanced
hinlgci which, among other volutions, must consider (he amendment pro-
posed hy North Dakota.

Delaware contains paiticulatly strict limitations on the convention's
deliberations. A strict inlcrprclalion of Delaware's limitations suggests that
il desired its resolution to he a valid application to Congress only if the other
Stales passed an iilentiail proposed amendment. A consideration of llic
complete (ext of the relevant portion of the resolution, however, reveals
that the Delaware legislature was going lo great lengths to limit the subject
matter ol a convention in the absence of any guidance from Congress about
the procedures lor an Article V constitutional convention:

"It i\ ilr.ir fioio tin- pti-faii’'v lo .thini.l all (tie resolutions or memorials lhal llic Slate
li'i'ivl.ilmcv wivlieil lo include vo <ailed oil limlgci ilcinx in llic Inlal of appropriations

IS

Hr n \rl/iiillin riso/io/, lliat Mine tins inclin'd ol ptopoviug ainemImcni. lo ific
('oilslilution li.iv never Iteen ininplelctl In llic point "I tailing a tonvenlnm and no
inlcrprelalion ol llic power ol llic .Mali's in llic exert nc "I ilnv nglil luv ever lieen made
liy any mint or qualified Iriliuttal, il there he vuih. anil viine llie exert ise ol the power
is a mailer uf havic sovereign rights and llic inieipiclalion ihercol is piimanl. m llie
sovereign government making such exercise ami. since the power lo use sush right in
full also carries die povvei louse such nglil in part, llic (Jrnrral Assembly of llie Stale
of Delaware Interprets Article vV lo niran Ihat iT I»»ethirds of Ihc Slates make
application for a converitiun In prnpiivr an idcnlical ainrmhiicnl In llie ( onslilu-
linn for ratifii atimi willi a limllalion lhal surli nmeiiduienl he Ihc only mailer
lI«fure it, that such conscnlion ssould liase powt only In propose lhc specified
amendment and would lie limited lo such proposal anil wmilil mil have power lo
vary the Ust (hereof nur would Il have power lo oppose oilier niuemllilelils on llic
snmr nr (lilfrrent propovilinns.”

Most of the debate over llie Delaware resohnion has loeuved on llie
language of the hold text, which appears to he an explicit request for a
specific text. Notwithstanding the resolution's dear Statement at the end ol
the excerpt, the Statements at the beginning ol the excerpt suggest lhal the
legislature was struggling through uncharted seas, without any guidance
from the Congress, lo justify its desire to limit llie scope ol j constitutional
convention. In other words, one suspects that Delaware would not have
used the same language had Ihc Congress made il clear that an Article V
convention could he limited to a specific subject This observation, when
coupled with the political economy of the Article V process, suggests that
Congress or lhc Supreme Court would be justified in reading the explicit
request for a specific text as a request for Congress to call a general
balanced budget convention.

Although (lie validity of the North Dakota and Delaware text-limiting
resolutions is not clear, (lie other text-limiting petitions should not he
subject to challenge on lhc ground Ihat they unduelv limit llic deliberations
of the constitutional convention.

I CONCILI'DINGCOMMI NTS

There is an inheient conllicl ol interest in the inle ol Congtess in the
Article V convention method of amending Ihc Consiiiuiioir the coiivenlion
method is designed lo redress problems lhal Congress has icluscd lo
address, bul Congress is allowed lo determine when a sullicient humber ol
Slates have called for a convention Because ol this dual role. Congress
must be held to the highest standard ol responsibility when il evaluates the
Stales’ resolutions and memorials calling for a balanced budget constitu-
tional convention.

Congress has failed to provide the Slates with any guidance as to what it
considers to he a valid application lor Congtess to cad an Article V

"llol'l text cmph.iws added Ivy author



constitutional convention. 'l lie Congressional decision lo net on (lie Slates
petitions (in the event that two more Stales pass them) should not he based
oil legalistic and fdtinalistic dillcrcnecs in the wording of the Stales’
petitions, None ol the dillerenecs in the wording of the resolutions and
memorials preclude them Irom being accepted oy Congress as valid Article
V petitions. It is too late in the balanced budget amendment process for
Congiess 0l the Supreme Court to demand strict consistency in the wording
ol lhe petitions. All reservations about the validity of the petitions must he
icsolved in favor ol ihe petitioning States.

It is not too late, however, lot Congress to take steps to minimize such
constitutional confusion in the future. In order to avoid the possibility that
the current balanced budget amendment process will be used to set prece-
dent lor future uses ol the Article V convention method. Congress should
preempt the current process by proposing a balanced budget amendment for
tatiliealion by the Slates. Instead ol worrying about whether two-thirds of
the Stales desire to have a balanced budget amendment convention, this
would resolve the current debate by requiring ratification of three-fourths of
the Stales before the amendment became law. finally. Congress should
clarily its position on what type of State resolution or memorial will be
accepted as valid Article V petitions. Congress should do this by enacting
legislation governing all aspects ol an Article V convention. In the future.
Congress should not be allowed lo gain from the uncertainty created by its
own inaction.

APPENDIX |

EDITED TEXT OF SPATES’ PETITIONS
FOR CONGRESSIONAL CALL FOR A
BALANCED BUDGET CONSTITUTIONAL
CONVENTION

ALABAMA - August IK. ['J7f»

HOIISIi JOINT HIi.SOILLU IION 227

Whereas, with each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions ol dollars; ;uul

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both (he legislature and executive branches ol the
federal government to curtail spending to conform to available revenues;
and

Whereas, unified budgets do not relied actual spending because ol the
exclusion of special outlays which ate not included in the budget nor
subject to the legal public debt limit; ami

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget reflect all federal spending and be in balance;
and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results from this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is vital lo
bring the fiscal discipline needed :o0 restore financial responsibility; and

¢ ¢ 4

Be it resolved by the Legislature of Alabama, both houses thereof
concurring, That Ihc Legislature of Alabama hereby petitions the Congress
of the United Stales that procedures he instituted in the Congress to add a
new Article to the Constitution of the United States, and that the Alabama
Legislature requests the Congress to prepare and submit to the several states
an amendment lo the Constitution of the United Stales, requiring in the
absence of a national emergency that the total ol all ledeial appropriations
made by the Congress for any fiscal year may not exceed the total ol all
estimated federal revenues for that fiscal year.

Be it further resolved. That, alternatively the Uabama Legislature
makes application and requests that the Congress ol the United .Stales call a
constitutional convention, pursuant to Article V ol ihe Constitution of lhe



Uniled States, lor ihc specific and exclusive purpose of proposing an
uincudinchl lo lire letleial (‘oiistilulion re(liliring in the absence ol a
national emergency that the total ol all federal appropriations made by the
Congress for any liscal yeai may not exceed the total ol all estimated

ledeial revenues lor that liscal year.

¢ ¢ 0

Al ASKA - 19X2

LIXIISLLA 1IVI: RILSOLVIi NO. |

Whereas, annually the United States moves more deeply into debt as its
expenditures exceed its available revenues and the public debt now exceeds
hundreds of billions ol dollais: and

Whereas, annually the federal budget demonstrates the unwillingness or
inability of the federal government to spend in conformity with available
revenues; and

W hereas, proper planning, liscal prudence, and plain good sense require
that Ihc lederal budget be in balance absent a national emergency; and

Whereas, a continuously unbalanced federal budget except in time of
national emergency causes continuous and damaging inflation and conse-
quently a severe threat to the political and economic stability of 1hc United

Stales; and

He it resolved by the Alaska State Legislature that the Congress of the
United States is requested to propose and submit to the states an amend-
ment to the Constitution nl the United States which would require that
v.ilbin lour years alter its ratification by the various states, in the absence of
a national emergency, the total of all appropriations made by Congress for a
liscal year shall not exceed the total of all estimated federal revenues for
that liscal year: and be it

further resolved. That alternatively, this body makes application and
requests that the Congress ol the United States call a convention for the sole
and exclusive purpose ol purposing an amendment to Ihc Constitution of
the United Slates which would require that, in the absence of a national
emergency, the total ol all appropriations made by the Congress for a fiscal
year shall not exceed the total ol all estimated federal revenues for that
liscal year; and be it

| urther resolved. |hat if Congress proposes such an amendment to the
Constitution this application shall no longer be of any force and effect; and
be it

further resolved. |bat ibis application and request shall no longer be of

any force or ellect if the convention is not limited to the exclusive propose
specified by Ibis resolution.

\RIZONA - April Id. 1979

SIINATIi JOINT RI-SOIL.UIION 101)2

W'hcreas. with each passing year tins Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions of dollars: and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches ol the
federal government to curtail spending to conform to available revenues;
and

Whereas, unilicd budgets do not relied actual spending because ol the
exclusion of special outlays which arc not included in the budget nor
subject to the legal public debt limit; and

Whereas, knowledgeable planning, fiscal prudence, and pi. in good
sense require that lhc budget relied all ledeial spending and be in balance:
and

Whereas, fiscal irresponsibility at the lederal level, with the inflation
which results from this policy, is the greatest threat which laces our Nation:
and

Whereas, constitutional restraint is necessary to bring the fiscal disci-
pline needed to restore financial responsibility: and

¢ 4

.. . Therefore, be it
Resolved hy the l.enislattite oj Ilhe State ol \u:oii,i

I That the Congress of the United Stales institute piotcdiiies to add a

new article to the Constitution ol the United Stales and that the Congress ol
the United States prepare and submit to the several states an amendment to
the Constitution of the United Stales requiting in the absence ol a national
emergency that the total ol all federal appropriations made by the Congiess
for any fiscal year may not exceed the total ol all estimated letleial tevennes
for that fiscal year.

2. That, alternatively, the Congress ol the United Stales call a constitu-
tional convention for the specific and exclusive pmpose ol ptoposing an
amendment to the Constitution of the United States requiring in the absence
of a national emergency that the total of all federal uppropiiatinnx made by
the Congu ;s for any fiscal year may not exceed the total ol all estimated
federal revenues lor that fiscal year.

3. That this application constitutes a continuing application in acconl
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auce with Aititle V ol (lie Constitution of lhc United Slates until a( Icusl
two thirds ol the legislatures ol llic several stales have made similar
applications pinstianl lo Atiicle V. hut il Congress proposes an amendment
lo the Constitution identical in subject matter to that contained in this joint
Resolution then this petition lor a constitutional convention shall no longer

he of any fmce or dl'ccl.

ARKANSAS - February |. 1979

Whcicas, with each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual Federal budget continually demonstrates an unwil-
lingness or inability ol both the Irgislativc and executive branches of the
federal government to curtail spending to conform to available revenues;
and

Whereas, unilied budgets do not rcllcet actual spending because of the
exclusion of special outlays which arc not included in the budget nor
subject lo the legal public debt limit;

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget relied all Federal spending and be in balance;
and

W hereas, believing that fiscal irresponsibility at llic Federal level, with
the inflation which results Irom this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is necessary
to bring ihc fiscal discipline needed to restore financial responsibility; and

» L[] L[]

Now theiclorc. be it resolved by the seventy-second General Assembly

ol the Stale ol Arkansas:
I hat this Hody proposes to the Congress of the United States that

procedures be instituted in the Congress to add a new Article lo the
Constitution of the United Stales, and that (he General Assembly of the
Stale of Arkansas requests the Congress to prepare and submit to the
several slates :m amendment to the Constitution of the United States
requiring in the absence ol a national emergency that the total of all Federal
appropriations made by the Congress for any fiscal year may not exceed the
total ol all estimated Federal revenues for that fiscal year; and be it further
resolved:

I hat, alternatively, this Hody makes application and requests that the
Congress of the United Stales call a constitutional convention for the
specific and exclusive purpose of proposing an amendment to the Federal

‘M

Constitution requiring in the absence ol a national emergency that the total
of all Federal appropriations made by the Congiess lor any fiscal year may
not exceed the total ol all estimated Fedcml revenues lor that fiscal year.

COLORADO — March 31. 1978

SENATE JOINT MEMORIAL No. |

Whereas, With each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hunJreds of billions of dollars: and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislature and executive branches ol the
federal government to curtail spending to conlotm to available revenues;
and

Whereas. Convinced that fiscal irresponsibility at the federal level, with
the inflation which results Irom this poll -y. is the greatest threat which
faces our nation, we firmly believe that constitutional restraint is vital to
bring the fiscal discipline needed lo restore financial responsibility: and

. how, therefore,

Be il resolved hy the Semite of the Fifty-first General Assembly of the
Stale of Colorado, the House ofRepresentatives concurring herein:

That the Congress of the United States is hereby memorialized to call a
constitutional convention pursuant to Article V of the constitution of the
United States for the specific and exclusive purpose of proposing an
amendment to the federal constitution prohibiting deficit spending except
under conditions specified in s'.ch amendment

Be itfurther resolved. | hat this application and request be deemed null
and void, rescinded, and of nocflcct at the event that such convention not
be limited to such specific and exclusive purpose

DELAWARE- June 23. 1975

HOUSE CONCURRENT RESOLUTION No. 36

Be it resolved hy the /louse oj Representatoes of the 128th General
Assembly, the Senate concurring therein, that the General Assembly of the
State of Delaware hereby, and pursuant to Article V of the Constitution of
the United States, makes application to the Congress of the United States to
call a convention for (he proposing of the following amendment to lhe
Constitution of the United Stales:

“ARTICLE . The costs ol operating the federal Government shall
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iinl exceed its income dmmg any fiscal year, except in the event of a
ih'clarcd war.**

He n luiiher ie\ul\nl that this application hy the General Assembly of
the State ol Delawuie constitutes a continuing application in accordance
with Attide V of the Constitution of the United States until at least
twu-ihiids of the legislatures of the several stales have made similar
applications pursuant to Ailiclc V.

He " vet Outlier resolvetl. that since this method of proposing amend-
ments to the Constitution has never been completed to the point of calling a
convention and no interpretation of the power of the States in ihc exercise
ol this right has ever been made by any court or any qualified tribunal, if
there be such, and since the exercise of the power is a matter of basic
sovereign rights and the interpretation thereof is primarily in the sovetcign
government making such exercise and. since the power to use such right in
lull also cairies the power to use such right in part, the General Assembly
ol llie Stale ol Delaware inleiprels Article V to mean that if two-thirds of
the States make application lor a convention to propose an identical
amendment to the Constitution lor ratification with a limitation that such
amendment be the only matter before it. lhat such convention would have
power only to propose the specified amendment and would be limited to
such proposal and would not have power to vary the test thereof nor would
il have power to propose other amendments on the same or different

piopositions.
¢ * %

FLORIDA — July 13. 1978

SENATE. MEMORIAL No. 234

Whereas, it is estimated, as of August, 1975, that the federal debt at the
end ol the |1‘>75 fiscal year will be .$8558.f>37 billion, and

Whereas, the fiscal year deficit lor 1076 will be the largest in our history,
between $70 and .$80 billion, and

Wheieas, the growing debt i\ a major contributor to inflation, lagging
economic investment, excessive interest rales, and the resulting unemploy-
ment. and

Whereas, the economic welfare of the United States arid its citizens
depends on a stable dollar and a sound economy, . . .

R

., Now, therefore.
He it resolved by the l.egislatui of the State of Florida: That the

Legislature ol the State ol Florida does hereby make application to the
Congress of the United States pursuant to Article V of the Constitution of
the United States lo call a convention for the sole purpose of proposing an
amendment lo the Constitution ol the United States to require a balanced

-If.

federal budget and to make certain exceptions with respect thereto

GEORGIA - February 13. 197b

II.LR. No. 469-1267

He it resolved by the general assembly ol Georgia:

Thai this body respectfully petitions the Congress ol the United States to
call a convention for the specific and exclusive purpose of proposing an
amendment to the Constitution of the United Stales to require a balanced
federal budget and to make certain exceptions with respect theielo

He it further resolved that this application by the General Assembly ol
the State ol Georgia constitutes a continuing application in accordance with
Article V ol the Constitution ol (he United States until at least two thiids ol
the legislatures of the several stales have made similar applications pursu-
ant to Article V, but if Congress proposes an amendment lo the Constitu-
tion identical in subject matter to that contained in this Resolution before

January |. 1977, this petition for a Constitutional Convention shall no

longer be of any force or effect.

IDAHO-January 20. 1979

HOUSE CONCURRENT RESOLUTION No. 7

Be it Resolved by the Legislature of the State of Idaho: Whereas, with
each passing year this Nation becomes more deeply in debt as its expendi-
tures grossly and repeatedly exceed available revenues, so that the public
debt now exceeds hundreds of billions ol dollars; and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches ol the
federal government to curtail spending lo conlorm to available revenues;
and

Whereas, unified budgets do not relied actual spending because ol the
exclusion of special outlays which arc not included in the budget nor
subject to the legal public debt limit: and

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget relied all federal spending and be in balance:
and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results front this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal discipline needed to restore financial responsibility: and
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Now. thercloic. he it resolved hy the members of Ihc first Regular
'Session ol ihe loily-fifth Idaho Legislature. Ihc House ol Rcprcscnlalives
and die Senate concurring, that Ihe Legislature proposes to Ihc Congress ol
lire United Stales Hint procedures he instituted in the Congress to add a new
Ailielc to the Constitution ol the United States, and that the legislature
requests the Congress to prepare and submit to the several states an
amendment to the Constitution or the United States, requiring in the
absence of a national emergency that the total of all federal appropriations
made hy tnc Congress lor any fiscal year may not exceed the total of all
estimated federal revenues lor that liscal year; and

lie it furth r resolved, that, alternatively, the Legislature makes applica-
tion and rcque. ts that the Congress of Ihc United .States call a Constitutional
Convention for 111" specific and exclusive purpose of proposing an amend-
ment to the Fedcral Constitution requiring in the absence of a national
emergency that the total ol all federal appropriations made by the Congress
lor any fiscal year may not exceed the total of all estimated federal revenues
for that fiscal year; and

Ik it further resolved, that this application by this Legislature constitutes
a continuing application in accordance with Article V of the Constitution of
the United States until at least tsvo-ihirds or the Legislatures of the several
states have made similar applications pursuant to Article V, hut if Congress
pioposes an amendment to lhc Constitution identical in subject matter lo
that contained in this resolution then this petition for a Constitutional
Convention shall no longer he of any force or cirect; and

He it further resolved, that this application and request be deemed null
and void, rescinded, and ol no ellect in the event that such convention not
he limited t» uch specific and exclusive purpose; and

¢

IOWA — June-l. 1070

SENATE JOINT RESOLUTION |

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches of the
federal government to curtail spending to conform to available revenues;
and

Whereas, unified budgets do not reflect actual spending because of the
exclusion of special outlays which arc not included in the budget nor
subject to llic legal public debt limit; and

Wheieas. knowledgeable planning, fiscal prudence, and plain good

sense require that the budget rclicct all federal spending and be in balance;
and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results from this policy, is one ol the greatest threats
which faces our nation, we firmly believe that constitutional restraint is
necessary to bring tire fiscal discipline needed to restore financial responsi-
bility; and

Be il resulveil by llie General Assembly nj the Slate aj lowa:

Section |I. The lowa general assembly proposes to the Congress ol (lie
United Stales that procedures be instituted in the Congress to propose and
submit to the several states before July |. 1980. an amendment lo the

Constitution ol the United Stales requiring (hot the federal budget be
balanced in the absence of a national emergency.

See. 2. Alternatively, effective July 1, 1980, if the Congress ol the
United Slates has not proposed and submitted to the several stales an
amendment as provided in section one (I) ol this resolution, the lowa
general assembly respectfully makes application to and petitions the Con-
gress of the United States to call a convention for the specific and exclusive
purpose of proposing an amendment to the Constitution of the United States
to require a balanced federal budget and lo make certain exceptions with
respect thereto.

See. 3. Effective July 1, 1980, this application by the lowa general
assembly constitutes a continuing application in accordance with Article V
of ihc Constitution of the United States until the legislatures ol at least
two-thirds ol the several states have made similar applications pursuant to
Article V. but if the Congress proposes an amendment to the Constitution
identical in subject matter to (hat contained in this tesolution. or il beloie
July I, 198(1, lhc general assembly repeals this application to call a
constitutional convention, then this application and petition lot a constitu-
tional convention shall no longer be of any loice or ellect.

See. 4. This application and petition shall be deemed null and void,
rescinded, and of no ellect in the event that such convention not be limited
to such specific and exclusive purpose.

INDIANA — April 4. 1979
SENA 'E ENROLLED JOIN | RESOLI11ION No. 8
He it resolved by the General Assembly ol the Stale ol Indiana;

Section 1. lhe General Assembly of Ihc Stale ol Indiana makes applica-
tion to the Congress of lhe United States for a convention to be called under
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Ailicit; V ol ihc Constitution nl' lhc United Slates for Ihc specific and
exclusive pm pose <d piop««siii|* an aniendmenl lo (he Conslihilion lo the
elicit dial, in die absence ol a national emergency, die total of all federal
sippropi ialions made hy the Congress for any fiscal year may not exceed lhc
total ol all estimated federal revenues for dial fiscal year.

¢ ¢

KANSAS Apiil 2h. 1*78

SI-NA'l f CONC URRIINT Rf.SOILUI'IC)N No. 1061

Wheieas, Annually die United Slates moves more deeply in debt as its
expenditures exceed its available revenues and die public debt now exceeds
hundreds of billions ol dollars; and

Whereas, Annually die federal budget demonstrates the unwillingness or
inability of the federal government to spend in conformity with available
revenues; and

Whereas, proper planning, liscal prudence, and plain good sense require
dial the federal budget be in balance absent national emergency; and

Whereas. A continuously unbalanced federal budget except in a national
emergency causes continuous and damaging inflation and consequently a
severe threat to the political and economic stability of die United States;

and

«

.. . Now, therefore.

He il rest veil hy the Legislature of the Suite of Kansas, . . That the
Congress of the United Slates is hereby requested lo propose and submit to
the States an amendment to the Constitution of the United States which
would require that within live years alter its ratification by the various
states, in the absence of a national emergency, the total of all appropria-
tions made liv the Congiess lor a fiscal year shall not exceed the total of all
estimated federal revenues lor such fiscal year; and

He il ho liter resolved: That, alternatively, (lie Legislature of Ihc State of
Kansas hereby makes application to the Congress of the United States to
call a convention lor the sole and exclusive purpose of proposing an
amendment to the Constitution nl the United Stales which would require
that, in the absence of a national emergency, the total of all appropriations
made hy the Congress lot a fiscal year shall not exceed the total of all
estimated ledeial revenues lor such fiscal year. If Congress shall propose
such an amendment to the ('onslitution, this application shall no longer be
ol any Inice or ellect:

LOUISIANA

sitnaii;conciirri:ni ki-soi.uiion No 7»

Whereas, the United States Government has. over the past tliiee de-
cades, embarked on a course ol continuous and ever increasing deficit
spending; and

Whereas, the public debt engendered thereby now lar exceeds TOO
billion dollars, and current budget proposals include provisions lor a
Imlher deficit of 13 billion dollars; and

Whereas, such national debt is. in and nl ilsell. a major contributor to the
very inllation to which the United States is committed to eradicating: and

Whereas, the massive national debt is inimical to the public welfare,
limiting the amount of credit available to private citizens, thus curtailing
opportunities for needed economic growth; and

L R N 4

Whereas, the ability of the Lederal Government to avoid the difficult
budgetary choices posed by zero debt financing has resulted in a lack of
objective budgetary analysis, and thus the funding ol unnecessary or
inefficient programs.

Therefore, be it resolved by the Senate ol the Legislature ol the Slate ol
Louisiana, the House of Representatives thereof concurring, that pursuant
to Article V of the Constitution of the United States, the Legislature ol the
State of Louisiana docs hereby apply to the Congress of the United Stales
for a convention to consider the following amendment to the United Stales
Constitution:

Section !. Lxccpt as provided in Section 3 |a national emergency
cxccption|, the Congress shall make no appropriation for any fiscal year if
Ilhc resulting total of appropriations for such fiscal year would exceed the
total revenues for the United Stales lor such fiscal year.

Section 2. |here shall be no increase in the national debt, and the
existing debt, as it exists on the date on which this amendme.it is ratified,
shall be repaid during the one hundredycar period following the date ol
such ratification. ...

He it further resolved that the purview ol any convention called by
Congress pursuant to this resolution be strictly limited to the consideration
of an amendment of the nature as herein proposed.

He it further resolved that this application by the Legislature ol the Stale
of Louisiana constitutes a continuing resolution pursuant to Article V ol the
United Stales Constitution, until such time as two-thirds of the Legislatures
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ill lhc several Males have made similar application, and the convention
hcicin applied lor is convened

MARYLAND — April 3. IV75

RESOLUTION No. 77

Whereas, with each passing year this Nation becomes more deeply in
debt as its e endilures grossly and repeatedly exceed available revenues
so lhat the public debt now exceeds hundreds of billions of dollars,

Attempts to limit spendinp. includinp impoundment of funds by the
President of the United Slates, have resulted in strenuous objections that the
responsibility for appropriations is the constitutional duty of Ihc Congress.

The annual | ederal budget repeatedly demonstrates an unwillingness or
inability of both the legislative and executive branches of lhc Federal
government to curtail spendinp to conform to available revenues.

The unified budget ol $304.4 billion dollars Tor the current fiscal year
does not relied actual spending because of the exclusions of special outlays
which are not included in Ihc budget nor subject to the legnl public debt

limit.

Knowledgeable planning and fiscal prudence require that lhc budget
tolled all Federal spending and that the budget be in balance.

Relieving that fiscal irresponsibility at the Federal level, with the infla-
tion which results from this policy, is the greatest threat which faces our
Nation, we firmly believe Ihat constitutional restraint is necessary lo bring
the fiscal discipline needed to reverse this trend.

»

Resolved by the Geneial Assembly of Maryland, lhat this body pro-
poses to the Congress ol the United States that procedures be instituted in
the Congress to add a new Article XX VI to the Constitution ol the United
Stales, and lhal the General Assembly of Maryland requests the Congress
to prepare and submit to the several states an amendment to the Constitu-
tion of the United States, requiring in the absence ol a national emergency
lhat the total of all Federal appropriations made by the Congress for any
fiscal year may not exceed the total of the estimated Federal revenues,
excluding any revenues derived from borrowing, for that fiscal year: and,
be it further

Resolved, That this body further and alternatively requests that the
Congress of the United States call a constitutional convention for lhc
special and exclusive purpose of proposing such an amendment to the
f ederal Constitution, to he a new Article XXV II: and be it further

Resolved, lhat the proposed new Article XXV II (or whatever numeral
may then be appropriate) read substantially as follows:

PROPOSED ARTICLE XXVII

“The total ol all Federal appropriations made by the Congress lor any
fiscal year may not exceed the total of the estimated Federal revenues lor
that fiscal year, excluding any revenues derived from borrowing: and this
prohibition extends to all Federal appropriations and all estimated | ederal
revenues, excluding any revenues derived from borrowing. The President
in submitting budgetary requests and the Congress in enacting appropria-
tion bills shall comply with this Article. Il the President proclaims a
national emergency, suspending the requirement that the total of all | ederal
appropriations not exceed the total estimated Federal revenues lor a fiscal
year, excluding any revenues derived Irom borrowing, and two-thirds ol
the Members elected lo each House of the Congress so determine by Joint
Resolution, the total of all Federal appropriations may exceed the total
estimated Federal revenues for lhat fiscal year."

MISSISSIPPI - February 25.1975

RESOLUTION

Whereas, an ever-increasing public debt is inimical to the general
welfare of the people of the United Slates; and

Whereas, the national debt is already dangerously high and any further
increases will be harmful and costly to the people of the United Slates; and

Whereas, a continuous program of deficit financing by the Federal
Government is one of the greatest factors supporting the inflationary
conditions presently existing in this country and therefore has been the
chief factor in reducing the value ol the American currency; anil

Whereas, payment ol the increased interest required by the ever increas-
ing debt would impose an undue hardship on those with fixed incomes and
those in lower income biackets; and

Whereas, il is not in the best interest ol either this or Indue generations lo
continue such a practice of deficit spending particularly since this would
possibly deplete our supply of national resources lor future generations;
and

Whereas, by constantly increasing deficit financing the Federal Govern-
ment has been allowed to allocate considerable lunds to wasteful and in
many instances nonbcncficial public programs; and

Whereas, by limiting the Federal Government to spend only the revenues
that arc estimated will be collected in a given fiscal year, except for certain
specified emergencies, this could possibly result in greater selectivity of
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li'tift.il Government pinpoints lot the benefit of the pnhlic and which
would (lepcutl upon llic willingness ol ihc public to pay additional taxes to

linanu’ smli piopiams. and

Now Therefore, lie il Resolved hy llie House of Represvnuuh's of ihe
Siute ol Mississippi, the Semite Concerning Therein. That we do hereby
pursuant to Article V of the Constitution of the United Stales, make
application to Ihe Congress ol lhe United Stales to call a convention of the
several stales for the proposing ol the following amendment to the Consti-
tution of the United States:

Article-

Section |. I:\cept as provided in Sccti m 3, the Congress shall make no
appropriation lor any liscal year if the resulting total of appropriations lor
sin I) liscal year would exceed lhe total icvenues of the United States for
such liscal year.

Section 2. There shall he no increase in the national dcht and such debt,
as it exists on lhc dale on which this article is ratified, shall he repaid dining
the one-hundred-year period beginning with the first fiscal year which
begins after the dale on winch this article is ratified. | he rate of repayment
shall he such that one-tenth 11/10) of such debt shall he repaid during each
ten-year interval ol such one-hundred-ycar period.

Section 3. In time ol war or national emergency, ar. declared by the
Congress, the application ol Section | or Section 2 of this article, or froth
s'lch sections, may be suspended hy a concurrent resolution which has
passed ihc Senate and the Mouse of Representatives by an affirmative vote
ol thrce-lourths (3/4) of the authorized membership of each such house.
Such suspension shall not he cllectivc past the two-year term of the
Congiess which passes such tesolution. and il war oi an emergency
continues lo exist such suspension must he reenacted in lhe same manner as
piovjded herein

Seilion | 1his niiide shall apply only with respect to liscal yeais which
begin more than si; (6) months alter the date on which this article is
lalilicd "

He il | urilier Kimiluil, |hat this application hy Ihe Legislature of the
Slate ol Mississippi constitutes a continuing application in accordance with
Article V of the Constitution ol the United States until at least two-thirds
(2/3) ol the legislatures of the several states have made similar applications
pursuant to Article V. hut if Congress proposes an amendment to the
Constitution identical with that contained in this resolution before January
I. 1976, this application for a convention of ihe several states shall no

longer be of any force or ellect.

MISSOURI - 1983

SI-NATI-OONCURRI-.NI RIISOLLUIH)N No t

| or the purpose ol reililesting appropiiatc action hy the Congiess, either
acting by consent ol two-thirds ol both houses or upon the application ol
the legislatures ol two-thirds of the several states, to propose an amendment
to the Federal Constitution to require, with certain exceptions, that the
federal budget he balanced.

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds one trillion dollars; and

Whereas, the annual federal budget continually demonstrates in unwil-
lingness or inability of both the legislative and executive branches in the
federal government to limit the growth of federal spending and taxes and
balance the budget; and

Whereas, unified budgets do not relied actual spending because ol the
exclusion of special outlays which are not included in the budget: and

Whereas, knowledgeable planning, fiscal prudence and plain good sense
require that the budget reflect all federal spending and be in balance on a
regular basis; and

Whereas, believing that fiscal irresponsibility at the federal level, with
the inflation which results from this policy, is ihe greatest threat which
faces our nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal discipline needed to restore financial responsibility: and

Whereas, the federal deficit in fiscal Year [I>82 was Sl 10.7 billion,
nearly double lhe deficit in fiscal Year 1981; and

Whereas, the Congressional Budget Office projects a deficit for | iscal
Years 1983 and 1984 of $155 billion and S2IKJ billion, respectively: and

Whereas, the United Stales Senate approved a pmposcd balance budget
amendment in icsponse lo the ellorts ol the thirty-one stale legislaluies
which have requested a limited convention on this subject, and its convic-
tion about the need lor a constitution.d icsiiainl upon Congiess’ fiscal
authority; and

Whereas, the Reagan Administration has indicated that lire budget will
not be balanced by 1984; and

Now. therefore, be it resolved by the Senate ol the Fighty- second
General Assembly of the Slate of Missouri, the House of Representatives
concurring therein, that the Missouri General Assembly proposes to the
Congress of ihc United States that procedures he instituted in Ihe Congress
to add a new article to the Constitution of the United States, and that the
Missouri General Assembly requests the Congress to prepare and submit to
the several states before January 1. 19,84. an amcndmei | to lhe Cnuxiimtioit
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ol ilic United Stales. requiting a lialance<l| federal budget and to make
cot lain exceptions with respect thereto; and
*  He il further resolved that if, hy January |. 1984. lhc Congress has not
proposed and submitted lo the several stales such an amendment, this body
icspcctlully makes application to the Congress of the United States lor a
convention lo be called under Article V of the Constitution of the United
Stales lor the specific and exclusive purpose of proposing an amendment to
the Constitution ol the United States lo require a balanced federal budget
and to make certain exceptions with respect thereto; and
He it luither resolved that elleclive January 1. I9R4. this application
constitutes a continuing application in accordance with Article V ol Ihc
Constitution or the United States until the legislatures of at least two-thirds
ol the several Stales have made similar applications pursuant lo Article V.
I'ut il the Congress proposes an amendment lo the Constitution identical in
subject mailer lo that contained in this resolution, then this application and
petition lor a constitutional convention shall no longer Ire of any force or
ellcct; and
He it further resolved that this application shall be deemed null and void,
rescinded and of no ellcct in the event that such convention not be limited to

such specific and exclusive purpose; and
. * *

NEHRASKA — February 23. |47/

LEGISLATIVE RESOLUTION 106

Whereas, with each passing year this nation becomes more deeply in
debt as iis expenditures grossly ami repeatedly exceed available revenue, so
that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual ledeial budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches of the
lederal government lo ctutail spending to conform to available revenue;
and

Whereas, unified budgets do not rolled actual spending because of the
exclusion of special outlays which are not included in the budget nor
subject lo the legal public debt limit; ami

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that the budget rolled all federal spending and be in balance;
and

Whereas, believing that liscal irresponsibility at the federal level, with
the inflation which results born this policy is the greatest threat which laces
our nation, we firmly believe that constitutional restraints is necessary to
bring the liscal discipline needed to restore financial responsibility; nnd

| » o«
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Now, therefore, be it resolved bv the members ol the eights-lotulli
legislature ol Nebraska, second session:

1. That this body proposes to the Congress ol the United Stales that
procedures Ire instituted in the Congress to add a new article lo the
Constitution ol the United States, and that Ihc Stale ol Nebraska requests
the Congress to prepare and submit to the several states an amendment t>
the Constitution of the United States, requiring in the absence ol a national
emergency that the total ol all lederal appropriations made by the Cmigiess
for any fiscal year may not exceed the total ol all estimated lederal revenues
for that fiscal year.

2. Ihat. alternatively, this Legislature makes application and requests
that the Congtess of the United Stales call a constitutional convention lor
lhc specific and exclusive puipose ol proposing an amendment to the
Constitution ol the United Slates requiring in the absence ol a national
emergency that the total of all federal appropriations made by the Congress
for any fiscal year may not exceed the total o. all estimated lederal revenues
for that fiscal year. . .

NEVADA — April 1979

SENATE JOINT RESOLUTION No 8

Whereas, Proper economic planning, fiscal prudence and common sense
require that the lederal budget include all letleial spending and be in
balance; and

Whereas, The annual federal budgets continually reflect the unwilling-
ness or inability of the legislative and executive branches ol the federal
Government to balance the budget: and

Whereas, the national debt now amounts to hundreds ol billions ol
dollars and is increasing enormously each year as lederal expenditures
exceed federal revenues; and

Whereas. |lie inflation and other results of fiscal irresponsibility ol the
Federal Government demonstrate the need for a constitutional restraint
upon excessive spending; nnd

Rc.wlvrd hv ilic Senate and Assembly of the State >} Nevada, jointly.
That this legislature requests the Congress or the United Slates to call a
convention limited to proposing an amendment to the Constitution ol the
United States which would provide that, in the absence of a national
emergency , the total of all lederal appropriations lor any fiscal year must
not exceed the total of the estimated federal revenue lor that year; and be it
further
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Ke.wlvnl, Thai this legislature conditions this request upon llic Congress
ol ihc United Stales' establishing appropriate restrictions limiting the
subject matter ol a convention called pursuant lo this resolution to the
subject matter ol this resolution, and if the Congress lails to establish such
restrictions, this resolution has nodied and must he considered a nullity;

. . *

NTAV [la MPSIIIRI: Mas I'»7<

CtiNCUKKIINI RI SOI.UIION

Whereas, ssirh each passing year this Nation becomes more deeply in
debt as iis expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars; and

Whereas, the annual | edcial budget continually demonstrates an unwil-
lingness or inability or both the legislative and executive branches of the
Federal government to curtail spending to conform to available revenues;
and

Whereas, unified budgets do not reflect actual s rending because of the
exclusion of special outlays which arc not included in the budget nor
subject to the legal public debt limit; and

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require Ihat the budget relied all Federal spending and be in balance;

and
Wheieas. the Slate ol New Hampshire has long been known for its

sensible, piudent approach to government spending; and

W iereas. the New | lampshite example ol fiscal responsibility is a model
lor all to lollow; and

Whereas, we believe Ihal n *al irresponsibility at the Federal level, witlt
the inflation which results Irom this policy, is the greatest threat which
laces our Nation, we firmly believe that constitutional icstrairil is necessary
to bring the fiscal discipline needed to restore financial responsibility; and

« o A

Resolved by the legislature ol the State of New Hampshire, that this
body proposes lo the Congicss ol (he United States that procedures be
instituted in the Congress to propose and submit to the several states an
amendment to the Constitution ol the United Slates requiring that the
lederal budget be balanced in Ihc absence of a national emergency; and ho it
further

Resolved, lhal. alternatively. tins body respectfully petitions |hc Con-
gicss ul the United States to call a convention lor the specific and exclusive
purpose ol proposing an amendment lo the Constitution of the United States
to require a balanced federal budget and to make certain exceptions with

respect thereto; and be it lurthcr

SS

Resolved, that this application by this body constitutes a continuing
application in accordance with Article V ol the Constitution ol the United
States until at least two-thirds ol the legislatures ol the several states have
made similar application pursuant to Article V. but il Congress purposes an
amendment to the Constitution identical in subject matter to that contained
in this House Concurrent, then this petition lor a Constitutional Convention
shall no longer be ol any force or ellect; and be it limber

Resolved, that this application and request be deemed null and void,
rescinded, and o] no ellect in the event Ihat such convention not be limited
to such specific and exclusive pmpose:

NKW MHXICO — 1976

SIINA 1i: JOINT RHSOI HI ION |

He it resolved by the legislature of the State ol New Mexico:

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available reveilles.
* »that the public debt now exceeds hundreds ol billions ol dollars; and

Whereas, die annual ledeial budget continually demonstrates an unwil-
lingness or inahi.ily ol both the legislative and executive branches ol the
federal government lo curtail spending to vnnloim to available revenues,
and

Whereas, unilied budgets do not relied actual spending because ol the
exclusion ol special outlays which are not un luded in (lie budget not
subject to the legal public debt limit: and

Whereas, knowledgeable planning, fiscal piudcucc. and plain good
sense require that the budget reflect all lederal spcndiiie and be in balance;
and

Wheieas, believing that fiscal irresponsibility at the fcder.il level, with
the inflation which results from this policy, is the grea"st threat which
faces our nation, we firmly (relieve Ihat constitutional restraint is necessary
to bring the fiscal i’ sciplinc needed to restore financial responsibility; and

Now. lliciclorc. be il resolved by the legislature ol die State ol New
Mexico that this Irody proposes to the Congress ol tire United Slates that
procedures be instituted in the Congress to add a new article it* the
Constitution ol die United Slates, and that the legislature **1 the Slate ol
New Mexico requests the Congress to prepare and submit I<* the sevci.il
states an mendment to the Constitution ol the United States, requiring in
the absence ol a national emergency that the total ol all lederal appropria-
tions made by the Congress for any fiscal year may not exceed the total ol
all estimated federal revenues for lhat fiscal year; and



lie il Imllicr resolved that, altcinatively. this body makes application and

' requests that ihe Congiess ol the United Stales call a constitutional conven-
tion lor the specific and exclusive purpose of proposing an amendment to
lhe federal Constitution requiring in lire absence of a national emergency
that llic total ol ad federal appropriations made by the Congress for any
liscal year may not exceed the total ofall estimated federal revenues for that

liscal year;. . .

NOR I If CAROLINA «January 29. 1979

SENATE JOINT RESOLD110N No |
Whereas, believing that inflation is the most serious problem facing the
people of ihe United Slates, and the primary cause of inflation is unchecked
federal spending; and
Whereas, the State ol North Carolina is required by its Constitution to
have a balanced budget, and lias long operated on a sound fiscal basis
shieh the federal government would be well-served to emulate; and

Whettins, by Resolution 97 ol the General Assembly, ratified July I,
1*77. the Congress was requested to submit an amendment lo the Slates to
require a balanced lederal budget, hut (lie Congress has tailed to act; Now,
ihcrclmc. be il resolved by the Senate, the House <I| Representatives
concurring;

Section | | hat the Congiess of the United States is requested to propose
and submit to the States an amendment to the Constitution of the United
States which would requite that, in the absence of a national emergency,
lhe federal budget be balanced each fiscal year within four years after the
amendment is ratified by the various states.

Section 2. That, alternatively, this body respectfully petitions the Con-
gress of the United Sta» -s to call a convention for the exclusive purpose of
P oposing an amendment to ihe Constitution of the United States to require
a balanced federal budget in the absence of a national emergency.

Section V that this application constitutes a continuing application in
aicordance with Article V o| the Constitution ol the United Stales until at
least two thirds of ihe legislatures of the several states have made similar
applications puisuanl lo Ailn le V. or until this application is rescinded by
the Gcnetal Assembly ol Noitli Carolina; but il Congress proposes an
amendment to the Constitution identical in subject matter to that contained
in tins joint resolution before January |, 1980. this petition for a Constitu-
tional Convention shall no longer be of any effect.

Section ¢! | hat this application and request be deemed rescinded in me

r«0

event that the convention is not limited lo the subject matter of this
application.

Section 5. | bat since this application under Article V ol the Constitution
of the United Stales is the exercise ol a fundamental power ol the sovereign
states under the Constitution of the United Slates, it is requested that receipt
of this application by the Senate and the House ol Representatives ol the
United States Congress be oflic:ally noted and duly -ntcrcd upon their
respective records, and that the full context ol this resolution be published
in lhc official publication ol both the Senate and the House ol Representa-

tives ol the Congress.

NI RTH DAKOTA — March II. 1975

SENATE CONCURRENT RESOLUTION No. -JOS

Be it rcsolvcil by the Senate oj the State of North Dakota, the Hon e of
Representatives eoneurring therein:

That we respectively propose an amendment lo the Constitution ol the
United States and call upon the people of the several stales for a convention
for such purpose as provided by Article V of the Constitution, the proposed
Article providing as follows;

ARTICLE —

Section |. The President shall submit, at the beginning of each new
Congress, an annual budget lor the ensuing fiscal year setting forth in detail
the proposed expenditures and the total estimated revenue of the federal
Government Irom soutces other than borrowing Ihe President mav set
new revenue estimates from time to time Expenditures (or each two year
perm! shall not exceed the estimated revenue except in lime ol war or a
national emergency declared by Congress. |hc provisions ol this Article
shall not apply to llic refinancing of tin national debt;

OKLAHOMA- April 15. 197b

HOUSE JOINT RESOLUIION No I(H9

Whereas, with each passing year this nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions ol dnll.u

Whereas, the annual lederal budget continually demonstrates unwilling-
ness or inability ol both the legislative and executive branches ol the lederal
government to curtail spending to conlorin to available revenues.

Whereas, unified budgets do not reflect actual spending because ol Ihe
exclusion of special outlays which are not included in the budget nor

61



subject to llu' Ic|m| public debt limil.
Whitens, kiuiwphiniii'V .. fiscal piudcticc. anil plain
sense requite licit the budget rolled all lederal spending and he in balance.
*Vhctcas. believing dial liscal irresponsibility at the federal level, with
the iiillulinn which tesulls Itoin this policy, is the greatest threat which
laces mu nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal discipline needed to restore financial responsibility.

Now. theteloie, be il tesolved by the House ol Representatives and the
Senate ol the 2nd Session ol the '5th Okalahonia legislature:

Section |. | hat this Hotly proposes to the Congress ol the United States
that procedures be instituted in the Congress lo add a new Article to the
Constitution ol the United States, and that the Legislature of the Stale of
Oklahoma makes application and requests the Congress to prepare and
submit to the several states an amendment to the Constitution of the United
Stales, requiring in the absence ol a national emergency that the total of all
lederal appropriations be made by lire Congress of any fiscal year may not
eveced lire total ol all estimated lederal revenues for that fiscal year.

Section 2. | hat, alternatively, this Body requests that the Congress of the
t hiifed Stales call a constitutional convention for the specific and exclusive
purpose ol proposing an amendment to the | ederal Constitution requiring
in the absence ol a national emergency that the total of all federal appropri-
ations made by the Congress lor any fiscal year may not exceed the total of
all estimated federal revenues for that fiscal year.

OREGON July 11. 1>77

SI NAIL JOINI MEMORIAL 2

\\ hereas the level of federal expenditures dcmonslirr tcs an unwillingness
or inability of both the legislative and executive branches of the Federal
(iovernment to curtail spending lo conform to availible revenues; and

W hcicas the Slate ol (hegon hy its Constitution and its laws in adopting
a budget must show a balanced relation between the total proposed spend-
ing anil the total anticipated revenues or provide for paying the deficiency;

and
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Whereas it is just and proper that the United States ol America in its
obligation lo provide leadership lor all ol the states ol the union should
pursue the same policy: and

Whereas a balanced budget would lessen the economic burden on its
citizens; and

Whereas a balanced budget would lessen the need lor increased stale and
local taxes; now. therefore.

Be it Resolved by the Legislative Assembly ol the Stale u| (hegon:

(1)1 hat this body respectfully petitions the Com.'iess ol the United States
lo call a convention for the specific and cxi lusne pm pose ol purposing an
amendment to the Constitution ol the United Stales to require a balanced
federal budget and to make ceitain exceptions with respect thereto

(2) I hat this application hy this body constitutes a continuing application
in accordance with Article V ol the Constitution ol the United Stales until at
least two-thirds of the legislatures ol the several stales have made similar
applications pursuant to Article V, but il Congress proposes an amendment
to the Constitution identical in subject matter to that contained in this Joint
Memorial before January |. 197V. this petition lor a constitutional conven-
tion shall no longer be of any force or ellcct.

PENNSYLVANIA — March 'l. BJ7f.

RESOI Ul ION No. 2.V.

Whereas. Requesting appropriate action by the Congress, eilhci acting
by consent of two-thirds of both Mouses or. upon the application ol the
Legislatures ol two-thirds of the several stales, calling a Constitutional
Convention to propose an amendment to the lederal Constitution to ie-
quire, with certain exceptions, that the total ol all Federal appropriations
may not exceed the total id all estimated Federal revenues in any fiscal
year.

Whereas, With each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions of dollars: and

Whereas, | he annual Federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches ol the
Federal Government to curtail spending to conlorm to available revenues:
and

Whereas. Unified budgets do not relied actual spending became ol the
exclusion ol special outlays which are not included in the hudi'cf not
subject to the legal public debt limit: and

Whereas. Knowledgeable planning, fiscal prudence, and plain good
sense require that the budget relied all Federal spending and be in balance:
nnd



Whereas, Believing lhal liscal irresponsibility ul Ihc federal level, with
llie inflation which lesults limn this policy, is Ihc greatest threat which
laces our Nation, we firmly Believe lhal constitutional restraint is necessary
lo bring llie liscal discipline needed lo restore financial responsibility; and

Resolved. (tjtc .Senate concurring). llial llie General Assembly of (lie
Commonwealth ol Pennsylvania proposes lo lhc Congress of Ihc United
Stales lhal procedures be instituted in the Congress lo add a new article lo
llie constitniion ol the United Stales, and Ihal Ihc General Assembly of lhc
( ommonweallh ol Pennsylvania requests the Congress lo prepare and
submit lo the several stales an appendix lo the Constitution of the United
Slates, requiring in llie absence ol a national emergency lhat the total of all
federal appropriations made by llie Congress for any fiscal year may not
exceed llie total of all estimated f ederal revenues for lhat fiscal year; and lie
il further:

Resolved. That, alternatively, the General Assembly of ihc Common*
wealth ol Pennsylvania makes application and requests that ihc Congress of
llie United Slates call a Constitutional Convention for the specific and
exclusive purpose of proposing an amendment lo the Federal Constitution
requiring in llic absence ol a national emergency that ihc total of all Federal
appropriations made by the Congress for any fiscal year may not exceed Ihc
lolal of all expended Federal revenue for Ihat fiscal year;..
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C(INC UKRLNI RFSOI.LUMON

Whereas, with each passing year this Nation becomes more deeply in
debt as cougiessimial expenditures grossly and repeatedly exceed available
levenues so that the public debt now exceeds a half-trillion dollars; and

Whereas, attempts to limit spending by means of ihc new congressional
budget committee procedures have proved fruitless; and

Whereas, the annual Federal budget repeatedly demonstrates an unwil-
lingness or inability of both llie legislative and executive branches of the
Federal government to curtail spending lo conform to available revenues;
and

Wheieas, the proposed budget of live hundred billion dollars for fiscal
yeai |'>7S-7V does noi relied total spending because of llic exclusion of
special outlays which ate not included in llie budget nor subject to the legal
public debt limit: and

Whereas, believing that liscal irresponsibility at the federal level, with
llie resulting inllation and decline in llie Nation’s trading position is a

fvli

growing and corrosive threat lo our economy, lo llie well-being ol our
people, and lo our representative democracy, |Ihal constitutional restraint is
necessary lo bring llie fiscal discipline needed in reverse this trend Now,
therefore,

Lie il resolved by the Senate, the House of Representatives concurring:

That Congress is requested, pursuant to Article V of the United Slates
Constitution, (o call a constitutional convention lor the specific and exclu-
sive purpose ol proposing an amendment lo the federal Constitution.

Be it further resolved Ihal lhc proposed new amendment read substan-
tially as follows:

hii/ntu il Ailti Ir XXVII

Ihc lolal ol all lederal appropriations made hy the Congress lot any
fiscal year shall not exceed Ihc lolal of the estimated lederal lovcnues lor
that fiscal year, excluding any revenues derived limn borrowing, and this
prohibition extends to all lederal appropriations and all estimated lederal
revenues, excluding any revenues derived from borrowing. lhc President
in submitting budgetary requests and llic Congress is enacting appropria-
tion bills shall comply with this article.

The provisions of this article shall be suspended for one year upon the
proclamation by the President of an unlimited national emergency. The
suspension may he extended, but not for more llian one year al any one
time, if two-thirds of the membership of both Houses of Congress so

determine by Joint Resolution.”

SOUTH DAKOTA — January M.

SIINATK JOINT RFSOI.U I'lt >N |

Whereas, with each passing year this nation becomes moie deeply in
debt as its annual expenditures frequently exceed annual available reve-
nues. so that the public debt also steadily increases in a si/c ol iuoidinalc
proportions; and

Whereas, unified budgets do nol neeessaiily rellect actual spending
because of the exclusion of special spending outlays which arc nol included
in the budget nor arc subject to the statutory legal public debt limit: and

Whereas, knowledgeable planning, fiscal prudence, and plain good
sense require that Ihc budget reflect all federal spending and be in balance:
and

Whereas, we believe that fiscal irresponsibility at the federal level, with
lhc inflation which results primarily from this policy, is the greatest threat
which laces our nation, and lhal constitutional leslrainl is necessaiy to
bring the fiscal discipline needed lo restore financial responsibility; and
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/lc ii rcsolvtl by llw Semite oj the Sidle of South Dakota, the House of
Hejnesentotives concurring therein:

Ilint llic Lcgisliiiurc di*cs hereby make application to the Congress of the
United Stales that procedures he instituted on the Congress to add a new
article to the Constitution of the United Stales, and that the Legislature of
the State of South Dakota hereby requests the Congress to prepare and
submit to the several stales an amendment to the Constitution of the United
Stales, icquii mg in ihe absence ol a national erne '.cncy, as defined by law.
Ihai the total ol all lederal apptoprrations made by lhe Congress lor any
liscal year may not exceed the total ol all estimated federal revenues lor that
liscal year; and

Ih a boliter resohed. dial alternatively, this Legislature heicby make
application under said Article V ol the Constitution ol lhe United States and
with the same lotcc and ellect as il this Resolution consisted of this portion
alone and requests that the Congress of the United States call a constitu-
tional convention for the specific and exclusive purpose of proposing an
amendment lo the Constitution of the United States requiring in the absence
ol a national emergency, as defined by law, that the total or all lederal
appropriations made by the Congress lor any liscal year may not exceed the
total ol all estimated federal revenues for that fiscal year; and

lie it further resolved, that this application and request be deemed null
and void, rescinded, and ol ellect in the event that such convention not be
limited to such specific and exclusive purpose; and

He it lioiliei resolved, that ibis application by this legislature constitutes
a continuing application in accoidance with Article V of the ( onstitution of
the United Stales until at least two thiols of the legislatures of lhe several
stales have made applications loi similar iclicf pursuant lo Article V, hut if
Congress proposes an amendment lo ihe Constitution identical in subject
matter to that contained in this Joint Resolution then this petition lor a
Constitutional Convention shall no longer be ol any force or ellect;.

ILNNI-SSHH — March .hi. 1'377

ITOUSL JOINT RESOLUTION No. 22
Whereas, each year this nation becomes more deeply in debt as its
expenditures gioss|\ and lepeatedly exceed available revenues so that the
legal public debt lias ext ceded f. |1 '7 billion dollars; and
Whereas, attempts io limit spending, including impoundment ol lands
by the President ol 'he United Stales, have resulted in strenuous objections
dial ihe lesponsib.iiix lot appinpiiaiions is Ihe constitutional duty of

t 'ongiess; and
W lieieas. nonetheless, the antiii.il budget repeatedly demonstrates an

iiti

unwillingness or inability to curtail spending to conform to available
revenues; and

Whereas. lhe federal budget never reflects actual spending because ol the
exclusion of special outlays which arc neither included in the budget nor
subject lo the legal public debt limit; and

Whereas, knowledgeable planning requires that the budget reflect all
federal spending and that the budget be in balance; and Whereas, believing
that fiscal itresponsibility at Ihc lederal level, with the inllalion which
results Irom this policy, is the greatest lineal wlui h laces out Nation, we
firmly believe that a constitutional icsirainl is ncicssuty io Ining lhe fisml
disciplines needed lo reverse this trend; how, thcirlnic.

lie it lesollld bv the House ol Hefu e\cnioli\» </ ilus Ami inili ii, inm |
Assembly oj the State o/ lennessee. ilie Semite <mu iiiime. | hat puisitaui lo
Article V of the Constitution ol the United Stales application is heicby
made to the United States Congress to call a convention lor the purpose ol
considering and proposing an amendment to the Constitution ol Ihe United
States to require that, in the absence of a national emergency, the total ol all
federal appropriations made by the Congress lor any liscal year may not
exceed the total of the estimated federal revenues for that fiscal year, such
amendment to read substantially as follows:

Ilhe total ol all federal appropriations made by the Congress (ur any
fiscal year may not exceed the total of the estimated federal revenues lor
that fiscal year; and this prohibition extends to all lederal appropriations
and all estimated federal revenues without exception. |he President in
submilling budgetary requests and |he Congiess in enacting appiopiialiou
bills shall comply with this Atlicle. Il the President pioclaims a national
emergency, suspending lhe requirement dial the mtul ol all lederal appro-
priations not exceed the total estimated federal revenues for a fiscal year,
and two-thirds (2/3) of all members elected lo each house ol the Congress
so determine by joint resolution. lhe total ol all lederal appropriations may
exceed the total estimated federal revenues lor that fiscal year

lie it further resolved. | hat this application shall constitute a continuing
application lor such convention under Article V ol the Constitution ol the
United .Stales until the legislatures ol at least two thirds (2'.1) ol the several
states shall have made like applications and such convention shall have
been called and held in conformity therewith, unless the Congress itself
proposes such amendment within the time and the manner herein provided.

fie itfurther resolved. That proposal of such amendment by the Congress
and its submission for ratification to the legislatures of the several stales
.Substantially in the toim ol the article herein above specifically set luiih, at
any time prior to sixty (60) days alter Ihe legislatures ol two-rhiids (2 .») ol
the several stales shall have made application lor such convention, shall
render such convention unnecessary and the same not be held Otherwise,
such convention shall be called and held in cniilnimiiy with such applica-
tions.
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Be it further resolved, Thai as this application under Article V of the
Constitution of the United States is the exercise of a fundamental power of
the sovereign states under the Constitution of the United Slates, it is
requested that receipt ol this application by the Senate and the House of
Representatives of the Congress of the United States be ollicially noted and
duly entered upon their respective records, and that the full context of this
resolution he published in Ihc official publication of both the Senate and the

I louse of Representatives of the Congress.

TEXAS - June If>. 1977

M.C.R. No. 31

Resolved by the Mouse of Representatives of the State ol Texas, the
Senate concurring. | hat the 65th Legislature propose to the Congress of the
United States that procedures be instituted in the Congress to add a new
article to the Constitution of the United States, and that the State of Texas
request the Congress to prepare and submit to the several states an amend-
ment lo the Constitution ol the United Slates requiring the absence of a
national emergency, that the total of all federal appropriations made by the
Congress for any liscal year may not exceed l|hc total of all estimated
lederal revenues lor that liscal year; and. be il further

Resolved. That, alternatively, this body request that the Congress of of
the United States call a constitutional convention for the specific and
exclusive purpose ol proposing an amendment to the federal constitution
icquiiing in the absence ol a national emergency that the total ol all federal
appropriations made by the ('ongress for any fiscal year may not exceed the
total ol all estimated federal revenues for that fiscal year;. . .

TAIl — April. 1979

RESOLUTION

lie it resolved by the Legislature ofthe State of Utah:

W hereas, with each passing year this Nation becomes more deeply in
debt as its expenditures giossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds of billions of dollars;

Whereas, the annual federal budget continually demonstrates an unwil-
lingness or inability ol both the legislative nnd executive branches of the
lederal government to euilail spending to conform to available revenues;

W heieas. unified budgets do not relied actual spending because of the
exclusion of special outlays which arc not included in the budget nor

subject to the legal public debt limit; and
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Whereas, knowledgeable planning, fiscal prudence, and plain good
sense icquirc that the budget relied all federal spending and be in balance;

Whereas, numerous stales have constitutional requirements that appro-
priations not exceed anticipated revenues for the forthcoming year;

Whereas, believing that fiscal irresponsibility at the federal level, and the
inflation which results therefrom, the greatest threat now lacing our nation,
this Legislature is of the firm conviction that constitutional restraint is
necessary to bring the fiscal discipline needed to restore financial responsi-
bility;

Be it resolved by the 43rd Legislature ol the State ol Utah. |hat the
Congress of the United Stales is requested to institute procedures to add a
new article lo the Constitution of the United Stales and lo prepare and
submit to the several states an amendment lo the Constitution ol lhe United
Slates requiring, in the absence of a national emergency, that the total of all
federal appropriations made by the Congress for any fiscal year may not
exceed the total of all estimated federal revenues for that fiscal year.

Be itfurther resolved. That, alternatively, this Legislature applies to the
Congress of the United Slates to call a constitutional convention lor the
specific and exclusive purpose ol proposing an amendment to the lederal
constitution which would require, in the absence ol a national emergency,
that the total ol all federal appropriations made by the Congress lor any
fiscal year may not exceed that total of all estimated federal revenues for
that fiscal year; . . .

Be it further resolved. That this application lor a Convention Call lor
proposing amendments be limted to the subject matter ol this Resolution
and that the Slate of Utah he counted as a part of the necessary two-thirds
stales for such a call only if the convention is limited to the subject matter of

this Resolution.

VIRGINIA - March 10, 1976

SENATE JOINT RESOLUTION No. 36
Whereas, with each passing year this Nation becomes more deeply in
debt as its expenditures grossly and repeatedly exceed available revenues,
so that the public debt now exceeds hundreds ol billions ol dollars; and
Whereas, the annual Federal budget continually demonstrates an unwil-
lingness or inability of both the legislative and executive branches of the
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federal government lo uulail spending lo confonn to nvailnhlc revenues;
iintl

Wheieas. .milled budgets do not reflect actual spending because of (lie
exclusion ol special outlays which arc not included in llie budget nor
subject lo llic legal public debt limit; and

Wheieas, knowledgeable planning, fiscal prudence, and plain good
seme require that llie budget reflect all | ederal spending and be in balance;
and

Wheieas. believing Ihal liscal inesponsibilily at llic federal level, with
llie inllalion which icsulls Irom ibis policy, is the greatest ducat which
laces our Nation, we firmly believe Ihal constitutional restraint is necessary
lo bring (lie liscal discipline needed lo reslore financial responsibility; and

Whereas, we believe such action vital; now. therefore, be il

Resolved by llie Senate o/ Virginia, the House of Delegates concurring,
Ihat the General Assembly of Virginia proposes to the Congress of the
United Stales lhal procedures be instituted in Ihc Congress lo add a new
Article lo die Constitution ol die United States, and Ihal this Body hereby
icqucsis die Congress lo prepare and submit lo lhc several stales an
amendment lo the Constitution of the Uni'cd States, requiring in the
absence of a national emergency dial die total of all federal appropriations
made by Ihc Congress for any liscal year may not exceed the total of all
estimated federal revenues lor lhat liscal year; and. be il

ResolvedJioliter. Thai, alter alivcly. this Body makes application and
requests lhat the Congress ol die United Slates call a constitutional conven-
tion lor die spccilic and exclusive purpose ol proposing an amendment lo
the federal Constitution requiring in die absence ol a national emergency
lhal the total of all federal appropriations made by die Congress for any
liscal year may not exceed the total ol all estimated federal revenues for

lhat liscal year; and be il. . ..

WYOMING - March 17. 1>77

I[INROU.fl) JOINI RfSOLUTION No |
Wheieas. witli each passing year this tide becomes more deeply in debt
as its expenditures grossly and repeatedly exceed available revenues so that
die public debt now amounts to hundreds of billions of dollars; and
Wheieas. attempts lo limit spending, including impoundment of funds
by die President ol die United Stales, have resulted in strenuous assertions
dial die responsibility lor appropriations is die constitutional duty of lhc

Congress; and

)

Whereas, die annual federal budget repeatedly demonstrates the unwil-
lingness or inability ol bolli the legislative and executive branches ol die
federal Government lo curtail spending to innintm lo available revenues;
and

Whereas, die unilied budget does not relied actual spending because ol
the exclusions of special outlays which are nol inelu ied in die budget nor
subject to the legal public debt limit; and

Whereas, the U.S. News and World Report reported on febtuaiy 2,
U774. lhat ol these nonbudgeiary outlays in the amount ol
$15,600,(Kill.(100 I11), the sum ol $12170(1.000.000 00 represents landing
ol essentially private agencies which pros iile special sen ices lo die | ederal
Government and

Whereas, knowledgeable planning and liscal pmdenco leqime dial die
budget relied all federal spending and dial the budget be in balance; and

Whereas, believing lhat liscal irresponsibility at the | ederal level, with
the inflation which results from this policy, is the greatest threat which
faces our Nation, we firmly believe that constitutional restraint is necessary
to bring the fiscal disciplines needed to reverse this trend; and

Now. therefore be il resolved by the | egislature ol the .State ol Wyo-
ming, a majority of all members ol the two houses, voting sepaialely.
concurring herein:

Section |. lhat procedures be instituted in the Cnugiexs to arid a new
Article XXVl to the Constitution ol the United Stales, and lhat Congress
prepare and submit to the several stales an amendment to the Constitution
of the United States, requiring in the absence ol a national esinergency that
lhc total ol all federal appropriations made h\ the (. ongiess 'or any liscal
year may not exceed the total ol the estimated | ederal res, *nies. exc luding
any revenues derived Irom borrowing, lor that liscal year; or

Section 2. lhat the Congtess ol the United Stales call a constitutional
convention Im the specific and exclusive ptnpose ol proposing such an
amendment to the fcdeial Constitution, to be a new Ailiclc XX VI

Section 3. lhat the legislatures ol each ol the several stales corni-rising
the United Slates apply to the Congress icgniring it to call a constitutional
convention lor proposing such an amendment to the federal Constitution,
to be a new Article XXV II.

Section 4. lhat the proposed new Article XXV Il (or whatever numeinl
may then be appropriate) reads substantially as lollows

Rroposeil Arlii le XXVII
"lhe total ol all federal appropriations made by the Congress Im any
fiscal year may not exceed the total ol the estimated federal revenues lot
that fiscal year, excluding any revenues derived Irom borrowing; and this
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pioliihilioti cxlcnds to till Federal approptialions nnd nil estimated Federal
revenues, excluding any revenues derived Imm borrowing, (lie President in
submitting budgetary requests and the Congress in enacting rppropriation
bills shall comply with this Article. Il the President proclaims a national
emergency, suspending the requirement that the total of all Federal appro-
priations not exceed the total estimated Federal revenues for a fiscal year,
excluding any revenues derived from borrowing, and two-thirds of all
Members elected to each House of |hc Congress concur by Joint Resolu-
tion. the total of all Federal appropriations may exceed the total estimated

Federal revenues lor that liscal year."
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LIMITING CONGRESSIONAL TERMS:

An Historical Perspective

INTRODUCTION

In the two hundred years since the Congress of the United
States was established iIn 1ts present configuration, there has
been much debate about the effectiveness and accountability of
this institution. Specifically, the discussion attempts to

answer one basic question: Is Congress structured iIn such a

manner to achieve its founders®™ objective — to make the nation®s

laws 1n accordance with the wishes of its people?

Among the structural considerations that have periodically
been examined iIn an effort to make Congress act with greater
accountability i1s the duration of individual tenure in Congress.

While House members stand for election every two years and Senate

members every six years, the re-election rate of members of both

chambers has steadily risen iIn recent years.

In view of recent survey data that indicates that more
Americans are dissatisfied with Congress than are satisfiec, a

number of reform proposals have surfaced to resolve the real or
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perceived obstacles to Congressional accountability.l

One proposal that is structural In nature is a
constitutional amendment to limit Congressional terms. This
proposal revives a long standing debate as to the advisability of
turnover iIn the legislative branch, one that is older than the

Constitution itself.
HISTORICAL CONTEXT

The promotion of turnover in the legislative branch iIs an
idea that In fact predates the present incarnation of Congress.
In 1777, the Articles of Confederation were amended to mandate
that 'no person shall be capable of being a delegate (to the
Continental Congress) for more than three years iIn any term of
Six years." The primary i1dea behind this provision, according
to historians of the era, was that the legislative branch should

reflect the makeup and outlook of the citizenry that i1t purports

to represent.

The initial attempt at term limitation, however, abruptly

was terminated in 1784, when an attempt to enforce the provision

1. According to a June, 1989 poll taken by the Wirthlin Group,”
a prominent national public opinion research firm, 48 per cent o:
Americans are dissatisfied with the performance of Congress, whi-e

only 45 per cent approve.

N _ Edmund C. Burnett, The Continental Congress, (Macmillan,
1941), p- 250.



led to a near-rebellion on the floor of the Continental

Concfress. After a committee of delegates was establ ishec to
rule on the eligibility of delegates, its rulings were —or with
patched resistance from those who were faced with excursion irar.
the proceedings. Said James Monroe about the level at discourse

on the subject: ™1 never saw more indecent conduct iIn any

assembly before."

In addition to the distraction the term limitation haa
caused to the deliberations of the Continental Cong~“ss, It was
also determined that the removal of those delegates *A.0 rac
overstayed their statutory welcome would cause the Congress to
suspend its business entirely, as a quorum coulr not ce

retained.5

With regard to the Constitution, no term limitation
provision was proposed at the outset, primarily due to the

problems of implementing such a provision under the Articles of

3. lbid. p.605. On March 1, 1784, it was determined that the
first such three year period had indeed passed, and a committee was
assembled to determine the eligibility of delegates to the
Congress. The fTirst delegate to be ruled ineligible, Samuel Osgood
of Massachusetts, angrily bade "farewell all connection with public
life " The committee then declared both Delaware delegates
retroactively ineligible, and the Rhode Island delegation was

slated for dismissal.



Confederation. However, the idea of encouraging congressional
turnover was one that enjoyed widespread support in the

Constitutional Convention.

In attacking a proposal by James Madison for triennial
elections, Massachusetts Delegate Elbridge Gerry called such a
lengthy term "limited monarchy' .6 As supporters of annual and
triennial elections to the House clashed in the Convention, a
compromise proposal to mandate biennial elections to the House of

- - n
Representatives passed unanimously.

While there was much contention over the specific proposals
to ensure turnover in the legislative branch, the general goal of
using rotation to ensure accountability was widely supported at
this point in time. Rhode Island®s Roger Sherman typified the
prevailing sentiment by remarking that 'Representatives ought to
return home and mix with the people. By remaining at the seat of
government, they would acquire the habits of the place, which

might differ from those of their constituents.”

In essence, Sherman and others believed wholeheartedly in

the notion of the '"citizen legislator™, one who would serve his

6. Charles 0. Jones, Every Second Year. (Brookings Institute,

19 6 8 ), P

7. Tbid. p.6.

8. lbid. p-4. 1



constituents out of a sense of civic duty, rather than vocational

or personal ambition.

In the nineteenth century, Congressional term limitation, at
least from a structural or statutory standpoint, was never much
of an issue. Aside from the obvious hardships of transportation
and climatic extremities that tended to encourage turnover, there
was also a tradition in many districts of voluntary term
limitations.™ Abraham Lincoln, for instance, was limited to a
single term by virtue of the tradition in his Illinois

district.10

There were also iInternal reasons within the House during
this period mitigating against extended tenure. Specifically, the
House leadership structure was not driven by seniority, Iinsread,
party control had a tendency to shift frequently and those
Representatives who wished to pursue politics as a career sought
seats 1In the Senate or iIn their respective Governors®™ mansions.
Of the seven Speakers of the House elected between ]870 and 1894,
for i1nstance, one was elected iIn his third term of service, two
in their fourth term, two iIn their fifth, one iIn his sixth, and
one in his seventh term.” Additionally, three of those Speakers

. Nelson W. Polsby, The Congressional Career. (Random House,
1971), p.23.

10 pid.

1 1bid.



left the House to serve iIn the Senauc. one died, and one left to

join a Wall Street law firm.

In contrast to Congressional term limitation, Presidential
term limitation was an oft-discussed issue since the
Constitutional Convention. Ever7 President to serve in the
1800"s, with the exception of Abraham Lincoln, publicly supported
a two-term, eight-year limit on Presidential service.” Even
Lincoln, who did not take an explicit stand of the issue,
commented; "If our American society and United States Government
are overthrown, it will come from the voracious desire for
office, this wriggle to live without toil, work, and labor- from

which I am not free myself."?

In 1951, a limitation on Presidential service was finally
ratified as the Twenty-second Amendment to the U.S. Constitution.
The 22nd Amendment was introduced in 1947 by the then-majority
Republicans in the House in response to Democrat Franklin D.
Roosevelt®s election to four consecutive Presidential terms.
Despite its origin as a partisan initiative, it was ratified by
the states in 1951 with widespread support. Said the Washinccon

Post in an editorial describing the bi-partisan nature of

ratification:

12. Presidential and Congressional Term Limitation; The Issue
That Stays Alive, (Foundation for the Study of Presidential and
Congressional Terms, 1981) pp. 10-11.



The only basic reason for writing this additional
restriction into the constitution is the fear that, in tnese
days of big government and perpetual emergency, some Tfuture
president with dictatorial tendencies might perpetuate
himself in office indefinitely. Perhaps that chance 1is
remote, but power-grasping officials are common enough 1in
both history and current world experience to warrant t.iis
safeguard.

Despite the passage of the 22nd Amendment, the issue of
Presidential term succession was never Tfully settled, at least in
the eyes of some scholars. In the 1970"s the issue resurfaced as
proposals emerged to limit the President to a single, six-year
term of service, an idea that was supported by then-President

Jimmy Carter.15

At the same time, 1in the post-Watergate reform era, the idea
of Congressional term limitation resurfaced once again, most
notably i1n several academic discussion forums in 1979 and 1980.*®
While Sena®or Dennis DeConcini (D-Arizona) and Senator John
Danforth (R-Missouri) introduced a bill during this period to
limit members of Congress to twelve years of individual service,

the lack of organized external pressure and a basic resistance

14

*22nd Amendment', Washington Post. February, 29, 1951,
p- 8.

150 Limiting Presidential and Congressional Terms, (American

Enterprise Institute, 1979), pp-1-5.

16. How Long Should They Serve?; Limiting Terms for the
President and Congress. (American Enterprise Institute, 1980) 25

pages.



among sitting members to restrict their own incumbencies

prevented this legislation from becoming enacted.”

In the mid to late 1980°"s, in the wake of an unprecedented
99 percent re-election rate for incumbent members of the House of
Representatives, and following a number of ethics scandals in the
House leadership, several reform minded grass-roots and
educational groups with an interest in limiting Congressional

terms were established.

CONCLUSION

The low estimation in which the American public holds the
Congress at this point indicates that there may be the needed
impetus to write into the Constitution the expressed wish of izs
framers for a '"citizen legislature". According to a poll taken
by the Gallup Organization in j989, 57 per cent of those surveyed
explicitly support a constitutional amendment to limit
Congressional terms. With the emergence of a broad-based,
bigartisan consensus behind term limitation, a distinct

possibility exists that congressional term limitation will

reeraerge as a salient political issue.
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AMENDING THE CONSTITUTION BY THE
CONVENTION METHOD

INTRODUCTION

W hat has made the United States Constitution an enviable living document is Article V, by
which the Constitution provides for its own revision. Under this article, the Constitution
has been amended 26 times. Whether there will be a 27th Amendment, to require a federal
balanced budget, issomething that a number of state legislatures, including those of New
Hampshire, Kentucky, and Wisconsin, now are addressing.

Article V of the Constitution provides two methods for proposing amendments: 1) by a
two-thirds vote of Congress, and 2) by a convention called by two-thirds of the states.1
After such amendments are proposed, they must be ratified by three-fourths of the states
before they are added to the Constitution.

Two to Go. The first method for passing amendments has been used all 26 times during
the past two centuries. No amendments have been proposed through the second method.
This may soon change; 32 states have enacted resolutions calling for Congress to convene a
constitutional convention to propose the amendment requiring a balanced federal budget.
Kentucky, Wisconsin, and some ten other states are considering such resolutions, while
several states, including New Hampshire, are reconsidering their previously enacted
resolutions. If two more resolutions pass, the nation could see its first constitutional
convention under the terms of the 1787 Constitution.

Because no convention under Article V has ever been held, the prospect of a
constitutional convention is prompting understandable but unfounded fears. Critics have

1 Article V provides: 'The Congress, whenever two thirds of both Houses shall deem it necessary, shall
propose Amendments to this Constitution, or, on the Applicati< » of two thirds of the several Stales, shall call
a Convention for proposing Amendments, which, in cither Case, shall he valid to all Intents and Purposes, as
Part of this Constitution, when ratified by the Legislatures of three fourths of the several Stales, or by
Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by
Congress.,..*

Note Nothing written note is to be construed as necessarily rcllectmg the views ol Ttw Heritage Foundation or as an attempt
to aid or binder the passage ol any bill beloro Congress



argued that the convention method of amendment is an untried and dangerous process and
that a convention could "run away" beyond its mandate and rewrite the entire Constitution,
perhaps even repealing the Bill of Rights.

Safer than Congress. These worries, however, are based on a misperception of the
nature of an Article V convention and of the safeguards built into the amendment process.
A wide variety of authorities, including a special study committee of the American Bar
Association, point out that a convention legally can be limited to a particular subject. These
limitations can be enforced by Congress or the courts. A convention also would be
coa.:mined by a range of political factors, including the election of its delegates.

Most important, a convention called under Article V could only propose, not enact,
amendments. These proposals still would have to be ratified by 38 states —no easy task.
Given these strong safeguards, a convention would be far less able to "run away" with the
Constitution than Congress itself, which may propose constitutional amendments at any
time and on virtually any subject.

Safety Valve. The convention method of amendment is a critical ingredient of the
constitutional balance of power. While Congress may in most cases be counted upon to
propose constitutional amendments when needed or desired by the American people, the
framers knew that Congress would be reluctant to do so if that would lead to a reduction in
its own powers. The convention method thus provides a "safety valve" to propose needed
amendments in cases where federal lawmakers might impede needed reform.

Even the looming possibility of a convention can be enough to force action by Congress.
On at least one occasion this century, the threat of a convention led Congress to propose an
amendment, which became the Seventeenth Amendment, establishing the direct popular
election of Senators.

Far from being a threat to the Constitution, as critics suggest, the convention method of
amending is a necessary and integral part of the Constitution. Constitutional conventions,
of course, should not be taken lightly. Yet exaggerated claims should not dissuade state
legislators from considering this vital element of the Constitution to deal with Congress’s
inability to resolve important national problems.

TIHHE FRAMING OF ARTICLE V

Of the 26 amendments to the Constitution, all were proposed by the Congress, none by a
convention. This would have surprised the framers of the Constitution, who saw equivalent
roles for the Congress and conventions in the amending process. In fact, many preferred
the convention method. The first suggestion fcr an amendment provision saw no role for
Congress. The "Virginia Plan" for the Constitution simply stated that "provision ought to be
made for the amendment of the Articles of Union whensoever it shall seem necessary, and
that the assent of the National Legislature ought not to be required...,"2 In accordance with
this view, the first draft of Article V, by the Philadelphia convention’s "committee of detail,"”

2 M. Farrand, The Records ofthe Federal Convention 22 (1937).



provided for the proposal of amendments only by conventions, with no role at all for
Congress. This was consistent with state practice at the time. As of 1787, only three of the
eight states with an ament ment process gave their legislatures a role.4

Several delegates objected to this draft, fearing that it would give the states too much
power at the expense of Congress. As a compromise, the convention settled on the current
Article V, under which both the states and the Congress would play a role in proposing
amendments. James Madison later wrote that Article V "equally enables the general and
the State governments to organize the amendment of errors...."0

The delegates clearly felt that a two-pronged amending method would assure that no
single institution could block important amendments. As George Mason of Virginia
declared, it would be improper to require congressional approval of amendments "because
they may abuse their power, and refuse their consent on that very account."6 Under Article
V, as finally adopted, neither Congress nor the states could, by themselves, block an

amendment

PAST USES OF THE CONVENTION CLAUSE

Although no convention has ever been called under Article V, individual states in
hundreds of cases have called for a convention. During the 1800s, most such convention
calls were for broad, general revisions of the Constitution. Since the turn of this century,
however, resolutions for conventions normally have been limited to specific issues that
Congress had refused, or failed, to address. Five times in this century, more than half of the
states have requested such a limited convention regarding a particular issue.

The most effective use of the convention clause of Article V was in the campaign for
direct election of U.S. Senators. Beginning with the rise of the progressive movement in
the 1890s, sentiment began to grow for the election of U.S. Senators by direct popular vote,
rather than by state legislatures as originally provided by Article I of the Constitution.
Between 1893 and 1902, the House of Representatives passed several resolutions proposing
a constitutional amendment requiring direct election. But the Senate, understandably,
refused consistently to vote on the issue; many of its members, after all, could expect to lose

their jobs if they had to win popular support.

3 lhid.,aim.
4 See American Bar Association Special Constitutional Convention Study Committee, Amendment oftlic

Constitution by the Convention Method UnderArticle V (American Bar Association, 1974, as reprinted by the
National Taxpayers Union), p. 15.

5 The Federalist Papers, No. 43 (New York: Mentor Books. 1961), p. 278.

6 Office of Legal Policy, U.S. Department of Justice, Limited Constitutional Interventions Under Article 1'of

the United Mates Constitution, September 10, 1987, p.7.



To force Congress’s hand, the states turned to the convention provision of Article V.
Between 1893 and 1911, some thirty states called for a convention to propose an
amendment regarding direct election, only one short of the 31 needed to trigger the
convention process./ Rather than face the prospect of a convention, the Senate, on May
13,1912, approved a direct election amendment, sending it to the states for ratification,
where it obtained approval of three-quarters of the states and became the Seventeenth
Amendment to the Constitution in 1913.8 Thus although no convention took place, Article
V had served its purpose by removing the congressional roadblock.

Roadblock. Supporters of the current campaign for a constitutional convention to
propose a balanced budget amendment argue that a similar institutional roadblock exists
today. While the federal budget is a major national problem, they say, Congress is hesitant
to solve it in a way that would curtail congressional powers. Thus another means of
initiating change is required.

In 1975, the North Dakota Legislature became the first to call for a convention to
propose a balanced budget amendmer By 1983, some 32 state had done so - just two
short ofthe required number. Although no additional states have approved resolutions
calling for a such a convention since then, legislation is expected to be considered in at least
twelve states this year. Passage of a resolution in any two could trigger the first
constitutional convention in 200 years.

MYTH OF THE RUNAWAY CONVENTION

The most common question surrounding the convention clause of Article V iswhether a
convention could legally be bound by a limit on the subjects it may address, or whether it
would be free to rewrite the entire Constitution, much as was done to the Articles of
Confederation in 1787. Critics of the convention method often argue that a constitutional
convention, by its nature, cannot be limited and thus could revise any part of the
Constitution —even the Bill of Rights — if delegates were so inclined.

These fears, however, are unwarranted. There is ample legal authority concluding that
any Article V convention legally can be limited to one subject and that such limits can be
enforced. Just as important, there are numerous political and restraints which make it
virtually impossible for a "runaway" convention to rewrite the Constitution against the
wishes of the American people.

Legal Limitations on Conventions Under Article V

When most Americans think of a constitutional convention, they envision a gathering like
that held in 1787 —a general convention engaged in an overall rewriting of the

7 There were 46 states in the Union in 1911. Some commentators claim that 31 states in fact did request a
convention. Because of the inconsistent way in which applications were recorded, the exact number remains
unsettled. Sec American Bar Association, op. cit., pp. 60-63.

S See Paul J. Weber, The Constitutional Convention: A Safe Political Option,” 3Journal of Law ami Politics

51,57-58(1986).



Constitution. A convention under Article V, however, need not have such a broad scope.
The article does not refer to a convention for the purpose of rewriting or even revising the
Constitution. Instead, it specifically refers to "a Convention for proposing Amendments...."9

The history of this clause shows that the framers had in mind conventions assembled tc
address discrete problems. For instance, Alexander Hamilton, in The Federalist Papers,
stated that his belief at the time was that "[e]very amendment to the Constitution, if once
established, would be a single proposition....There can, therefore, be no comparison
between the facility of affecting an amendment and that of establishing, in the first instance,
a complete Constitution."10 Specific amendments, rather than comprehensive rewrites of
the Constitution, appear to be what most framers expected.

Allowing Limitations. A more difficult question is whether a convention could, in fact, be
legally prohibited from considering amendments on more than one subject. Article V itself
is silent on this issue, not referring at all to how or whether a convention’s scope may be
limited. Many constitutional authorities, however, have concluded that such limitations are
allowed under Article V. For instance, a special study committee of the American Bar
JAssociation, after a two-year study, concluded in 1974 that the Constitution does provide
for the limitation of conventions.

The committee based its determination on several factors. It noted that early drafts of
Article V had indicated an intention for conventions to be limited to the consideration of
particular subjects. The initial draft of the article by the 1787 Constitutional Convention’s
committee of detail provided that:

"[o]n the application of the Legislatures of two thirds of the
States of the Union, for an amendment of this Constitution, the
Legislature of the United States shall call a Conventionfor that
j?urposc.(emphasis added.)11

Standard Practice. The phrase "for that purpose” indicates an intent that conventions
would be called for certain, discrete purposes, without authority to conduct a general
review of the Constitution. The ABA committee pointed out that limited conventions were
in line with the standard practice among state constitutional conventions at the time. Of
the state constitutions then providing for conventions, most stated explicitly that the
conventions could be limited to particular issues.12

The ABA committee also concluded that there are sound policy reasons why states
should be able to call limited conventions. The convention method of amendment, it said,
was meant to be a workable alternative to Congress in the amendment prucess. If states
could not limit the agenda for such conventions, the ABA scholars reasoned, states would
be unduly discouraged from employing this option. In addition, the committee found a
limited convention to be more consistent with democratic principles, since voters would
know the subject matter to be considered before electing delegates. If the range of topics

9 See footnote 1above.

10 Vic Federalist Papers, Number 85, up. cit., p. 525.
11 American Bar Association, op. cit., p. 12.

12 Ibid., p. 15.



to be addressed were known and limited, the committee reasoned, the public would be
better able to exercise an informed judgment in choosing among different candidates.

Safeguards Against a Runaway Convention

Even if a convention could be limited legally to a particular subject, critics say, it still
could ignore its restrictions and embark upon a wide-ranging revision of the Constitution.
These arguments, however, ignore the legal and political safeguards built into the
amendment system, which make any such "runav. 7" convention virtually impossible.
Among these safeguards:

1)  Election of Delegates. Article V does not specify exactly how or when delegates to a
constitutional convention would be chosen. This power has apparently been left to the
Congress, which is given the responsibility to "call” the convention. Thus while Congress
has no choice but to call a convention once the requisite number of valid state applications
has been received, the power to "call” gives it an opportunity to craft the process by which
delegates will be selected.13 Using this power, Congress can take steps to provide for an
election process which would maximize the public debate on the issue and to ensure the
accountability of the delegates.

One bill now pending in Congress, S. 589, sponsored by Senator Orrin Hatch, the Utah
Republican, would establish procedures for constitutional conventions.14 Among other
provisions, the bill would allow every rtate to send one delegate for each of its
congressional districts, and two delegates selected on an at-large basis. The convention
would begin no more than eight months after passage of a convention resolution by

Congress.

The election of convention delegates likely would be well contested. Because no such
convention ever has been held, it would generate intense media and public interest,
probably more than the typical congressional election. Political parties and interest groups
could be expected to be very involved, ensuring a spirited debate. The leading candidates,
especially in such a short campaign period, probably would be those with strong public
name recognition. Thus, the eventual delegates would not be unknown and untried
individuals. On the contrary, most likely they would be figures already known to the

13 [hid., p. 9.

14 While no action has been taken on the Hatch bill in this session, similar bills were unanimously approved by
the Senate Judiciary Committee in 1984 and 1985. In addition, similar legislation sponsored by the late
Senator Sam Enin, a Democrat from North Carolina, passed the full Senate in 1971 and 1973. See, S.Rept.
No. 135,99lh Con&, 1st Sess. 13-15 (1985).

15 Sec, Henry Butler, 'State Petitions for a Balanced Budget Constitutional Convention: A Descriptive Essay
on the Political Economy of the Article V Process," in The Constitutional Convention: How is it Formed? How
isit Run? WhatArt (he Guidelines? What Happens Now? (Washington, D.C.: National Legal Center for the
Public Interest, 1987), p. 30.



electorate — including civic leaders, government officials, and perhaps even members of
Congress.

During the campaign, the convention candidates would be asked where they stand not
only on the amendments being proposed, but also on such concerns as whether they would
attempt to lead the convention away from its defined subject matter. Delegates thus would
be required to commit themselves on the question of a "runaway" convention even before
they were elected.  While the delegates’ promises would, of course, not be binding, the
public scrutiny of the candidates would make organized efforts to lead the convention
beyond its legal scope virtually impossible.

2) Congressional Power to Choose the Mode of Ratification. If, despite the political
restraints imposed in the. delegate selection process, a convention still strayed and proposed
constitutional amendments outside of its designated subject matter, those amendments
would face a second obstacle: Congress. Under Article V, the convention could not
actually submit amendments to the states for ratification until Congress chose the "Mode of
Ratification.” Congress must designate whether state legislatures or state ratifying
conventions are to ratify the amendments.

This gives Congress a tool to stop, in effect, any amendments that exceed the
convention's charge. If amendments proposed by the convention went beyoi ’'he limits
imposed upon it, Congress simply could decline to choose a mode of ratificatioi. those
amendments.18 The proposed amendments would be able to go no farther.

Congress, of course, could only exercise this option if the proposed amendments were
outside the legal scope of the convention. It could not, consistent with the Constitution,
block validly adopted proposals. While a determination of the extent of Congress’s powers
in each case would not always be easy, the real danger faced —given Congress’s interest in
the matter —is that the convention would be circumscribed too much not too little.19

3) Review by the Courts. Any amendments proposed that exceeded a convention’s
powers also would invite a legal challenge and could be invalidated by the Supreme Court.

There has been considerable controversy over the issue of the Court’sjurisdiction in such
matters. In the 1939 Supreme Court case of Coleman v. Miller, for example, the Court was
asked to decide whether Kansas had validly ratified a proposed child labor amendment to
the federal Constitution/'0 It declined to settle the issue, stating that questions regarding

16 The Hatch bill would prohibit federal employees, including members of Congress, from serving as
delegates. Given the experience and expertise such individuals could lend to the process, the advisability of
this prohibition is not clear.

17 For a more detailed discussion of the probable nature of a convention delegate campaign, see Weber, op.
cit., pp. 61-63.

IS Office of Legal Policy, op. cit., p. *3

19 Congress’s decision in this case probably also would be subject to court review.

20 307 U.S. 433 (1939).



the amendment process were "political questions” to be worked out by Congress and th®
President, without judicial intervention.

More recent decisions, however, indicate that federal courts today would be much more
willing to settle political questions. During the 1960s, for example, the Supreme Court
intervened to rule on such "political” questions as how state legislature districts should be
apportioned and under what circumstances Congress can refuse to seat a member."1
Moreover, even before Coleman, the Supreme Court settled numerous issues regarding the
amendment process.-" Thus it appears that the courts could, and would, resolve any
questioiis arising from a constitutional convention, and prevent it from exceeding its bounds.

4)  Ratification by the States. In the improbable event that all other safeguards failed,
proposals made by a constitutional convention of course still would be only proposals. They
would not become part of the U.S. Constitution until ratified by three-quarters of the states.
Thus, even if a convention did "run away" and propose far-reaching revisions in the
Constitution, those proposals would not become law unless they were approved by
legislatures or specially held conventions in 38 states.

This is no easy task even for amendments with broad popular support. In fact, the last
two amendments proposed by Congress — the popular equal rights amendment and an
amendment to provide the District of Columbia with representation in Congress —failed
in their bids for ratification. It is thus virtually inconceivable that some drastic rewriting of
the Constitution, devised in smoke-filled rooms and opposed by a large body of the
American people, could survive the ratification process. A proposal by a "runaway"
convention, lacking broad popular support, would be doomed.

CONCLUSION

Giver 'he numerous safeguards built into the convention method of amendment, fears
that use of this method would endanger the Constitution are unfounded. In fact, the
convention method actually may be the safer method of amendment. A convention is
subject to many constraints, while Congress may propose an amendment to the states at any
time, with almost no limits on the subject matter of those amendments.

Framers’ Intention. Thirty-two state legislatures have petitioned Congress to convene a
constitutional convention to consider a balanced budget amendment, undei the provisions
of Article V of the U.S. Constitution. Proponents of this action maintain that Congress is
incapable of restraining spending and eliminating the deficit, yet refuses to send a balanced
budget amendment to the states for their consideration. Opponents of a convention argue
that a convention is not an appropriate way of dealing with the problem because convention
delegates might mount an assault on the Constitution. But the convention method of
amendment is not only a safe method of amendment, it is an integral part of the
constitutional system of checks and balances. The framers of the Constitution wisely
intended the convention method to be a vital counterweight to the powers of Congress to

21 Raker v. Carr. 369 U.S. 186 (1962) and Powell i~ McCormack, 395 U.S. 486 (1969).
22 See cases cried in Office of Legal Policy, op.cit., pp. 45-46.



block amendments. As the campaign for direct elections to the U.S. Senate demonstrated,
the threat of a constitutional convention sometimes is necessary to force consideration of
amendments that challenge the self-interest of Capitol Hill lawmakers.

The convening of a constitutional convention is, of course, a serious and complex matter.
It must not be taken lightly. Nevertheless, the convention clause of Article V is an integral
and necessary part of the constitutional system of checks and balances. Americans and
their representatives in state legislatures and in Congress should not allow misinformation
to divert them from employing this wisely crafted provision. When Congress fails to
propose needed amendments to the Constitution, policy makers should not hesitate to put
it to use.

James L. Gattuso
McKenna Senior Policy Analyst
in Regulatory Affairs

,All Heritage Foundation papers arc now available electronically to subscribers ofthe"NE XIS’ on-line data retrieval
scnice. The Heritage Foundations Reports (HFRPTS) can befound in the OMNI, CURRNT, NW'LTRS, and
G IT groupfiles ofthe NEXIS library and in the GOI'T and OMNI groupfiles ofthe GOVNIVS library.
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Precis

Fueled by the possibility that two more States will pass
convention calls on the Balanced Budget Amendment, a national
"edebate" among scholars has spilled oyer to the press and the
public. The central 1issue is whether a new constitutional conven-
tion can be limited to a stated subject, or must be unlimited, and
able to propose amendments to any part of the Constitution.

The dispute assumes we have only theory, not experience, to
answer this question. There has never been a second national
convention. There hav been hundreds of state conventions. The
question whether a convention 1is sovereign unto itself and cannot
be limited, 1is the same for a State as for the nation. At the
State level, the question has been repeatedly raised and answered.

Of all w..o have studied t. is critical question, only the
American Bar Association has boti.“red to review the State ex-
periences. That review led the Attt to conclude in 1974, as a
matter of official policy, that:

"Our two-year study of the subject has led us to conclude
that a national constitutional convention can be channelled
so as ihjL to be a force of that kind [dangerous and radical]
but rather an orderly mechanism of effecting constitutional
change when circumstances require its use. The charge of
radicalism does a disservice t~ the ability of the states and
people to act responsibly when dealing with the Constitu-
tion. "

The summary of" research both by the ABA and in this paper,
concerning the limitation of State constitutional conventions is
this: 1) it is rare for a state constitutional convention to seek
to go beyond its charter. 2) It 1is unanimous among courts that
have considered the issue that by one or more well-recognized
means, such amendments may be prevented from going into the rati-
fication process. 3) The lesson to be derived from this sig-
nificant and well-litigated area of the law is that there are no
legitimate dangers from a "runaway'" Convention at the national
level.

Those interested in finding an answer to the question of
limited conventions are invited to review for themselves the
history of limited State conventions, and. legislative and judicial
enfor .ement of such limits. Those who raise the specter of a
“"runaway'" convention only for immediate political purposes will
probably have no interest in either that history, or this paper.
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A Proud, But Neglected History;
The State Experience with Constitutional Conventions

by John Charles Armor 71

The proposed Balanced Budget Amendment to the Constitution 1is
focusing attention on the methods of amending the United States
Constitution. In the future, other possible amendments will rise
to the top, or close to the top, of national attention. In each
instance where the impetus for change comes from the States, and
Congress 1is perceived as part of the problem, rather than the
solution, attention will also be focused on the second half of
Article V of the Constitution. /2 That provision allows the
States to initiate constitutional change by calling for a new
convention.

Discussions of proposed constitutional amerdments are dealing
with "supreme law," as the Constitution describes itself. How-
ever, the process of seeking passage of any constitutional amend-
ment is, like all public acts in the United States, a political

B.A., Yale University; J.D., University of Maryland;

Adjunct Professor of Political Science, University of Baltimore;
Supreme Court practitioner, and author.

Article V of the Constitution provides these two methods
of amendment: "The Congress, whenever two-thirds of both Houses
shall deem it necessary, shall propose Amendments to this Con-
stitution, or, on the Application of the Legislatures of two-
thirds of the several States, shall call a Convention for propos-
ing Amendments, which, in either Case, shall be valid to all
Intents and Purposes, as part of this Constitution, when ratified
by the Legislatures of three-fourths of the several States, or by
Conventions iIn three-fourths thereof, as the one or the other Mode
of Ratification may be proposed by Congress...."
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act. And every proposal will have its opponents, who will, logi-
cally, act in a political manner.

One hallmark of politics is to use whatever weapons one finds
at hand. In this particular type of public debate, the most
potent weapon seems to be the threat, or the alleged threat, of a
“"runaway convention.l /73 The power of this weapon is that it
turns some supporters of the particular amendment iInto opponents
of the mechanism in the Constitution, put there by its authors to
deal with a specific problem, a recalcitrant Congress. It ac-
complishes this reversal by placing reverence for an effective
Constitution on both sides of the balance scales.

At first glance, the question of whether a new Constitutional
Convention could be limited to a particular subject matter seems
unanswerable, until the event occurs and its outcome is known.
The national slate is blank of examples beyond the unique and
successful first experiment in Philadelphia, 1iIn 1787. But, there
is a second body of law, the experience of the States with their
hundreds of Constitutional Conventions, and amendments to their
Constitutions, since 1787. The experience of the States provides
a definitive answer to that basic and serious question concerning

the ability to limit a new Convention. Without such limitations

3 See, for instance, Gerald Gunther, "Constitutional Brinks-
manship: Stumbling Toward a Convention,"™ American Bar Association
Journal, Vol. 45, July, 1979. Also see, Melvin R. Laird, "James
Madison Wouldn®"t Approve,™ Washington Post, 13 February, 1984, Op-
Ed page. The latter article takes out of context a Madison quota-
tion about abandoning the results of the 1787 Convention and
holding another Convention immediately, and applies it to the
possible use of the second half of Article V in the 20th century.
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it is"clear that the second half of Article V will become a dead
letter, and the purposes for which it was designed will be forever
frustrated.

This discussion is intended for those who have a serious and
legitimate concern with this basic question that arises very
seldom, but when it does, 1is critical. It will be of little use
to those for whom the consideration of a proposed constitutional
amendment is a purely political question — to be won or lost by
whatever means, including permanent damage to the structure of the
Constitution. It is the author®s hope despite much evidence to
the contrary, that in the long run those who will trample the
Constitution in the guise of defending it, do not and will not
constitute a majority of the people in the United States, and that
historical records and experiences that offer guidance, will be
reviewed, considered, and accepted if logical and valid, by most

who review this State constitutional experience.

I. Summary.

There is a substantial body of literature on the subject of
possiole controls on a new Constitutional Convention, if one is
called under Article V of the Constitution. The debate is whether
Congress or the Supreme Court, or both, would or should have any
supervisory powers over the calling, conduct and results of such a
Convention. /4

4 Two major players in the continuing scholarly debate are

Professors William Van Alstyne, and Laurence Tribe. See, for
instance, Van Alstyne, "The Limited Constitutional Convention -
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An unfortunate aspect of this heated and protracted debate is
that it takes place in a near vacuum. Nowhere in this blizzard of
articles 1i1s there a reference to the one source of real experience
with that precise subject, the history of regulation of State
Constitutional Conventions. Instead, the debate 1is carried on
primarily in the ether of pure theory, which allows widest scope
for the intellectual pyrotechnics of the participants, but for the
same reason has the least possible application to the real world.

It is freguently valuable to recall Justice Felix Frankfurt-
er*s description of the States as, "legislative laboratories.”™ /5
It is not just that the States can learn from each other. It is
also possible for Congress and the Supreme Court to learn from
State legislatures and State Supreme Courts. In short, it would
ne worthwhile for national leaders to look across the Potomac from
time to time and see what is happening in the real world.

To same effect, it would be wise for Constitutional theor-
ists. when they presume to advise Congress and/or the Supreme
The Recurring Answer,"™ 1979 Duke Law Journal 985, and Tribe"s
"lIssues Raised by Requesting Congress to Call a Constitutional
Convention to Propose a Balanced Budget Amendment,"™ Pacific Law
Journal, Vol. 10, July, 1979. As a general proposition, scholarly
debates are like chess matches by mail. They take a long time,
and the next reply can come from anywhere on the map. A thorough
citation of the major articles, and a review of the logic of each,
appears in Limited Constitutional Conventions Under Article V of
the United States Constitution, issued 10 September, 1987, by the
Office of Legal Policy of the Department of Justice.

5 Justice Frankfurter was one of the strongest and most
articulate supporters of wide latitude for State legislatures 1in
making their policy judgments and passing laws concerning their

own citizens. He coined the phrase, "legislative laboratories of
the states,”™ which clearly expressed this 1idea.
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Court on matters such as the control of a Constitutional Conven-
tion, to look to the States where there is ample experience in
this precise subject.

This monograph does exactly that.

State methodologies for peaceable changes in their Constitu-
tions are older than the Constitution itself. All State Constitu-
tions have included such processes from early in the history of
the republic. /6 Every State has called for itself at least one
Constitutional Convention, and the most that have been conducted
by any State is 17 in New Hampshire. /7

There have been more than 240 Stare Constitutional Conven-
tions to date. /8 Table A describes the whole pattern of con-
stitutional amendment, State by State.

This paper does not discuss the nature of the changes made by
any of these conventions, since the focus here is on the process
of constitutional amendment, not on the specifics of the amendment
or amendments proposed. Likewise, the critical question about
Article V of the US Constitution is how the Convention process
works, rather than what particular amendments might be produced by

6 The pre-1787 Constitutions of Georgia, Massachusetts, New
Hampshire and Pennsylvania provided for conventions. Delaware,
Maryland and South Carolina provided for amendments, but not
conventions. New Jersey, New York, North Carolina and "irginia
lacked amendment provisions. Connecticut and Rhode Island lacked
constitutions at that time (?) . Check weinfeld, harvard Law
Review 474, 481 (1938)

7 A. Sturm, Thirty fears of State Constitution Making: 1938-
1968, National Municipal League, 1970, at pps. 51-80, 132-37.

Cited hereafter as Sturm, Thirty Years.

8 Sturm, Thirty Years, at p. 00.
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it in our time, or any time in the future.

The exception to this general rule are those instances where
the subject matter of proposed amendment(s) brought into question
the legitimacy of the State Convention and its actions, usually
resulting iIn corrective actions either by the State legislatures,
the State supreme courts, or both.

The fundamental political/legal problem in such a conflict is
that all commentators recognize that a Constitu® ional Convention
represents the exercise of the sovereign power of the people. It
is a political problem because popular sovereignty 1is the central
belief of our system of government. It is a legal problem because
every constitution is the supreme law within its jurisdiction, and
the very purpose of such conventions is to propose binding changes
in that supreme law.

The strongest statement of the power of the people iIn such an
assembly is the repeated reference to the Philadelphia Convention
as a "revolutionary"™ one. It is described as being a "runaway"
convention that acted contrary to the instructions from the body
(the Congress under the Articles of Confederation) which caused
to meet. /9 That charge is based on a failure to read the full
history behind the calling of that Convention, and a failure to
understand exactly what that Convention did, and especially how
its proposed Constitution was handled by the States iIn the ratifi-

cation process. It also represents a failure to recall the legal

9 See, for instance, Lawrence M. Baskir, "The rangers of a
eRunaway Convention, """ The Nation, April 3, 1982, pps. 391-93.
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and Constitutional consequences of the Civil War.

The discussion of the 1787 Convention might not seem germane
to a review of what the States have done for themselves in consti-
tutional conventions in the 18th, 19th and 20th centuries. It is
necessary, however, because incorrect views of what happened in
Philadelphia tend to crop up in State legislatures and supreme
courts, in those instances where corrective actions seem necessary
because of actions by State constitutional conventions.

Therefore, the political/legal history of the legitimacy of
the 1787 Convention, and of the Constitution it produced, is
presented in Section 11, below.

Several States have Constitutional provisions which require
the question of holding a s"onvention to be put to the voters at
stated intervals. In the majority of States, however, such con-
ventions have been called only because of a rising tide of public
dissatisfaction with certain aspects of the government of the day.
Given the nature of the act and the circumstances in which it
usually occurs, questions of the legitimacy of the convention and
of the amendment(s) it proposes engender the most bitter disputes
and involve the highest of stakes.

For all these reasons it is extremely important that the
legal decisions on such questions be settled according to clear
principles, known in advance, so the results will both be Tfair to
the process of amendment, and will be perceived as fair by the

people. It is exactly that issue which has engendered much heat,

but very little light, in the scholarly articles to date about
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Article V.

However, at the State level, these questions have been re-
peatedly addressed. The answers found are largely consistent
across the country. They are clear, logical, and easy to under-
stand. They square with the history of the United States Con-
stitution. And, most importantly, they have been perceived and
accepted as Tfair by the people of the various States, which 1is the
only true foundation of any constitutional government.

In most cases, the State Constitutional Conventions have been
“"unlimited" ones. Every single provision of the then-existing
State constitution was therefore on the table and subject to
proposed change except Tfor the ratification provisions themselves.
A change in ratification could be proposed, but it could only go
into effect if accepted through the existing ratification process.

There aro a few States which exempt their "Bill of Rights"
from changes proposed by either the legislature or a Constitution-
al Convention. No attacks on a Bill of Rights has been mounted
from either quarter, so there is no case law on such "entrench-
ment"” clauses. /78 It is clear that any proposed clauses in a
State Constitution that seek to inhibit the application of a

38 The author was allowed to read an unpublished, book-
length manuscript by Professor Albert Blaustein of Rutgers-Camden
Law School. The book deals with the amendment process in all the
constitutions of the world, and ascribes the birth of "entrench-
ment"” clauses to the US Constitution. That placed three subjects
beyond the reach of amendments — taxes on importation of slaves
(which expired in 1808), and guarantees of territorial integrity
of each State and representation by two Senators. The three most
common uses of entrenchment clauses internationally are the guar-

antee of a socialist form of government, the establishment of an
official religion, and the continuation of a given royal house.
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provision of the U.S. Constitution would be invalid.

Rarely has a general revision of a State Constitution sought
to create and apply a new ratification provision in one fell
swoop. Because such a possibility has been included in the little
shop of horrors by some who fear a new, national convention, the
applicable State histories on these points are included in Section
1. See, especially, State v. Manley, 441 So2d 864 (Ala., 1983).

Limitations on the power of Conventions to act in certain
areas, or to propose more than a specified number or type of
amendments have been routinely upheld. The theory has been that
limitations placed on a Constitutional Convention by the sovereign
power, 1i.e. the people, through the existing Constitution, must be
obeyed. The limitations can be placed either by the legislature
on its own initiative, or by the express terms of the State"s
existing Constitution. Either way, they are valid, and must be
obeyed. ZzZ11

The question of "limited"” versus "unlimited” Conventions is
discussed iIn Section 111, below.

There is an exception to this general rule, which concerns
Constitutions that have been accepted by the people iIn a popular
referendum. In some such cases, the courts have accepted the new
Constitution as valid, despite the violation of pre-existing

conditions that have not been met. /12

N Staples v. Gilmer, 33 So2d 49, (Virginia, 1945),

12 A leading case allowing amendment of a state Constitution
despite not following the amendment procedures of the existing
Constitution, 1is Gatewood v. Matthews, 403 SW2d 716 (Kentucky,
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The theory behind this line of cases is based on the early
history of the United States, 1i1n which legislatures frequently
undertook Constitution-writing duties, and in a few instances,
Conventions stayed in session for years at a clip, undertaking
ordinary legislative duties. There was even one 1instance, 1in
Missouri prior to the outbreak of the Civil War, where a Conven-
tion that favored the Union viewpoint contributed to the Governor
and legislature that favored the Confederate viewpoint, fleeing
the State, with the Convention taking over and appointing new
State officials. /13 In the 20th century, however, such resuxts
ha a been rejected as historical aberrations, rather than correct
1966). Citing older cases, the Gatewood Court upheld the revised
Constitution of Kentucky, which had been ratified before the
challenge was brought. The same after-the-fact challenge -xisted
in Wheeler v. Board of Trustees of Fargo School District, 37 SE2d
322 (1946), on which the Gatewood Court relied. In Wheeler, the

Court said, "every presumption of law and fact, is to be indulged
in favor of the validity of a constitution when it is attacked

after its ratification...."™ 37 SE2d, at p. 329.
For this reason, the dissenting Judge in Gatewood called it
ua case of expediency," and the decision was heavily criticized in

a case note in 81 Harvard Law Review 693 (1968).

13 Walter K. Dodd, The Revision and Amendment of State
Constitutions, Johns Hopkins University, 1910. reprinted by Da
Capo Press, New York, 1970, gives a thorough history of early
developments in the theory and practice of state constitutional
amendment. Cited hereafter as Dodd, Revision.

Perhaps the most unusual situation that arose was during
Dorr®s Rebellion in Rhode Island. The existing government oper-
ated under the former Colonial Charter. A self-proclaimed Con-
stitutional Convention wrote and promulgated a new Constitution,
and created a new and opposing government. The question of which
was the legitimate government of Rhode Island reached the Supreme
Court in Luther v. Borden, 48 US 1. The Court declined to answer,
ruling that the question was a political one that only Congress
could answer. See, Dodd, Revisions, at p. 60. Based on the
modern cases, the Court would rule on such a question if it arose
again, and would decide in favor of the government based on the
existing Constitution.
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indicators of the direction of the law. /14

In summary, the conclusion is that evenan unlimited State
convention cannot act as if there were no preexisting constitution
and it was writing on a blank slate. Therefore, legislatures have
the right to refuse to submit for ratification excessive propos-
als, and courts have upheld that refusal.

The larger and more important question is first, whether
there can be such a thing as a "limited" national constitutional
convention, and if so, how can its limits be enforced? Some
respected commentators have argued that there can be no suchthing
as a limited constitutional convention. /15

The argument is almost always a purely theoretical one, based
on the concept that the people are sovereign, and when they are
acting in their sovereign capacity, no other governmental struc-
ture can restrain their decisions. Even as pure theory, the
argument falls of its own weight, -ince a totally unrestrained
convention could not only agree on the changes it wanted, but also
sweep aside the ratification process and jump directly from pro-

14 The present line of cases on adherence to the proscribed
methods of amendment do show a slight variance. Some courts
require strict and mandatory adherence; see, for instance, Craw-
ford v. Gilchrist, 59 So 963, (Florida, 1912), Stander v. Kelley,
250 A2d 474, (Penn., 1969), cert. den. and app. dismd, sub nom,
Lindsay v. Kelly, 395 US 827 (1969). A lesser number of courts
require "substantial™ compliance, state ex rel. Board of Fund
Commissioners v. Holman, 296 SW2d 482, (Missouri, 1956).

15 See, a very thorough and useful bibliography, prepared by
James N. Stasny, a member of the staff of the Senate Budget Com-
mittee, published in the Hearings before the Subcommittee on the
Constitution of the Committee on the Judiciary of the Senate on S

119, S. Hrg. 98-1263, Serial No. J-98-114, 25 April, 1984, at pps.’
63-89
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posal to promulgation. Between 1776 and 1787 that did happen at
the state level on a number of occasions.

Today, no one argues still argues that such actions are a
proper exercise of the sovereign power of the people. And, today,
no court would accept such an action as legitimate. /16

There 1is, however, a strong, practical basis for the con-
clusion that a convention can be limited in its scope. The Ameri-
can Bar Association reached that conclusion through the work of a
Special Committee on the Amendment of the Constitution by the
Convention Method under Article V. A nine-member Special Commit-
tee was appointed in 1971 to "study all questions of law concerned
with the calling of a national Constitutional Convention...."™ The
Committee consisted of two US District Judges, a Judge of the
Superior Court of D.C., a present law school dean, and a former
one, two former presidents of state constitutional conventions,
and an experienced private practitioner.

As the Special Committee issued a final report that was
unanimous (except for one dissenter who said that Congressional
districts could not be the election districts for delegates to a
convention). The ABA House of Delegates agreed by formal resolu-

tion to accept the Committees conclusions as official policy in

16 See, for instance, Dade County v. Kelly, 153 So2d 822,
(Florida, 1963), where the Court, quoting George Washington, says,
"1 in the opinion of the people... [the amendment provision is]
wrong, it should be corrected by amendment in the way which the
constitution designhates. ...no change [should] be m*de by usurpa-
tion."
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1973. /17

The main grounds for reaching this conclusion are two. First
is the intent of the drafters of Article V that the powers of
Congress and the States to propose amendments would be co-equal.
This follows from the reason for giving the States power to iIn-
itiate Constitutional change - that the States would be able to
force acti .1 when the inaction of Congress was a central part of
the perceived problem. "1t... equally enables the general and the
state governments to originate the correction of errors as they
may be pointed out one side or the other."™ /18

The fact that these two methods of amendment have not been
co-equally used says nothing about the extent or importance of the
respective Congressional and State powers. It indicates only tnat
the people, acting through their State legislators, hav®. been
generally satisfied with the amendments as proposed, or nc pro-
posed, by Congress, and have therefore held their power re-
serve.

As a technical or legal matter, it is true to say that all of
the 26 amendments to date have been adopted by the route of pro-
posal by two-thirds of Congress, Tfollowed by ratification by
three-fourths of the States. Recognizing, however, that amendment

17 American Bar Association, Special Constitutional Conven-
tion Study Committee, Amendment of the Constitution by the Conven-
tion Method Under Article V, American Bar Association, 1974. The
description of the Committee and it: nearly unanimous conclusion
appears at pps. ix-xi. The Resolution of the ABA appears at pps.

vVii-viii. Cited hereafter as the ABA Report.

18 James Madison, The Federalist, No. 43.



Armor/State Con-Con Article/Final Draft/Page 15

of the Constitution is both a political and a legal act, it is
false to say that the second half of Article V, the State Conven-
tion Call mechanism, has never been used. It was successfully
used exactly as the Framers intended, to produce the 17th Amend-
ment in 1911. And, that process was nearly successful for the
Dirksen Amendment in the late 50"s and early 60°s.

For those unfamiliar with the political/legal history of the
17th Amendment and the Dirksen Amendment, these are given, respec-
tively, 1in Appendices A and B, oelow. It should be noted that the
ABA Report was a product of the near-success of the Dirksen Amend-
ment, and the demonstrated necessity therefore to define the

parameters of this method of seeking Constitutional change.

Although Constitutional Convention Procedures Acts have

frequently been introduced in Congress, none has passed. Two have
passed the Senate, but died in the House. The major provisions
are given below. They are similar to those in the other, less-

successful bills. /719 At the national level, the procedural

vacuum continues.

19 Senator Ervin®s bill, S. 2307, had hearings, did not pass
either House in the 90th Congress. Then, he presented S. 623 in

the 91st Congress, which did not pass either House. Then he
introduced S. 215 in the 92nd Congress, which passed the Senate
with a vote of 84 to 0O, rn 19 October, 1971. There was no action

in the House. Then he introduced S. 1272, in the 93rd Congress,
with similar provisions, it passed the Senate on 9 July, 1973;
there was no action in the House. There were several bills intro-
duced in the 94th, 95th, 96th, and 97th Congresses, none of which
came close to passage. Senator Hatch introduced S. 119 in the 98th

Congress, which had hearings but did not pass either House. In
the 99th Congress, he iIntroduced S. 40; there were hearings but it
did not pass either House. He reintroduced the Procedures Bill in

the 100th Congress, as S. 589.
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At the State level, however, the vacuum has been Ffilled. The
national and State procedures bills that impose restraints on
Conventions, are discussed in Section 1V, below.

The methods by which a State constitutional convention can be
limited in its subject matter, are varied. The limitations may
appear in the State"s Constitution. Or, they might be iImposed
when the convention is called, either by referendum of the people
or by legislative act, or by a combination of both.

The critical question, however, 1is the enforcement of limita-
tions when a convention, Tfor reasons of its own, seeks to exceed
its authority and propose amendments it was not convened to con-
sider. This is the overriding open question at the national
level. It is, however, well settled law at the State level. And
since there is no distinction in legal logic between the sovereign
people acting within their own State and the sovereign people
acting at the national level, the answer would be the same.

At the State level, of course, popular sovereignty does not
allow a State constitutional provision to violate a federal Con-
stitutional provision. This was Senator Henry Calhoun®s Nul-
lification Doctrine that was laid to rest when the guns fell
silent at Appomattox. Popular sovereignty at the State level
means only that the people can adopt whatever provisions they
choose, but only within the area of legal activities that are open
to individual States.

There are two different main methods for pulling in the reins

on a State constitutional convention that seeks to run away from
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its mandate. One 1is for the legislature to refuse to submit for
ratification the parts of a conventions proposals that go beyond
its mandate. The other is for the State Supreme Court to rule
that the excessive proposals are beyond the mandate and therefore
cannot be submitted.

These two methods of control are not discussed separately,
but are combined in Section V, below. The reason is that they are
often combined in fact. A convention will produce amendments
beyond its mandate. The legislature will then refuse to submit
those for ratification. The 1issue will be taken to the court
which often rules both that the amendments were excessive, and
that the legislature was within its constitutional duties in
refusing to submit then. Either grounds for the courc decision
would be sufficient, but they are often combined in the decisions.

There is a subsidiary question of judicial deference. At the
national level it is called the "Political Question Doctrine,”"™ and
appears primarily in older cases where the Supreme Court left a
particular decision to Congress and refused to review it. That
question 1is also addressed in many of the State court decisions 1in
this delicate area. /20

The summary of the research into the restriction of State

20 In Coleman v. Miller, 307 US 433 (1939), the Supreme
Court decided that the issue of whether a State had ratified a
proposed amendment in a timely fashion, was for Congress to de-
cide, not for the Court. It said that there 1is a '"class of ques-
tions deemed to be political and not justiciable.” Since then the
Court has decided to decide many issues previously avoided as
"political questions.”™ Still, the doctrine that some questions
are beyond judicial determination, retains some validity.
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constitutional conventions is this: 1) it is rare for a state
constitutional convention to seek to go beyond its charter. 2) It
is unanimous that by one or more well-recognized means, such
amendments mav be prevented from going into the ratification
process. 3) The lesson to be derived from this significant and
well-litigated area of the law is that there are no legitimate
dangers from a "runaway"™ Convention at the national Ilevel.

Some who orofess such fears do so only as a pretext for
opposition on other grounds to the exercise of this right by the
people, through the State legislatures. However, those whose
fears are genuine, can allay them by a careful and thoughtful
review of how this precise question has been easily and effective-
ly solved by the common sense of state legislators and the legal
reasoning of state courts.

The ABA Special Committee reached this conclusion in its
report:

"Our two-year study of the subject has led us to con-
clude that a national constitutional convention can be chan-
nelled so as not to be a force of that kind (dangerous and
radical) but rather an orderly mechanism of effecting con-
stitutional change when circumstances require its use. The
charge of radicalism does a disservice to the ability of the

states and people to act responsibly when dealing with the
Constitution.”™ /21

1. The "Amendment™ of the Articles of Confederation.

The forgotten government in the United States is the Articles

of Confederation. This was a compact among the States, acting as

21. ABA Study, supra, p- 39.
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sovereign entities. Each State could have, at its own expense,
from 3 to 7 members of Congress, but they cast a single, collec-
tive vote. The Articles were not finally ratified by all States
until 1731, when Maryland accepted them after Virginia and other
States had® agreed to abandon their unlimited claims to Western
lands. /22

There are many ways in which the Articles Tfailed, and that
failure led directly to the Constitutional Convention of 1787.
Three examples can stand as representatives of all others.

Under the Articles, the Congress chose annually a "President
of the United States in Congress Assembled.™ There were 11 such
"Presidents”™ elected under the Articles, with the Ffirst being John
Hancock of Maryland, and the fourth being John Hancock of Mas-
sachusetts. Hancock was, in that year, too ill to go to Washing-
ton and assume his duties as President. The Congress deemed it
unnecessary to declare the office vacant and appoint someone else
in his stead. /23

In light of modern-day experience, that is humorous. still,
it clearly illustrates the fact that under the Articles the United

22 The history of the ratification of the Articles of Con-
federation is found in C Herman Pritchett, The American Constitu-
tion, McGraw-Hill, New York, 1959, at pps 10-11. The Articles were
proposed in November, 1777, and required unanimous consent.
Maryland was the last State to ratify, and did not do so until 1
March, 1781. Cited hereafter as Pritchett, Constitution.

23 The history of the "forgotten Presidents,"” those who
served under the Articles of Confederation, 1is given 1iIn Eric
Eriksson & David Rowe, American Constitutional History, W.W.

Norton & Co., New York, 1933, at p. O00. Cited hereafter as Eriks-
son, History.



Armor/State Con-Con Article/Final Draft/Page 20
States did not have any mechanism for effective, national leader-
ship.

The second example has to do with taxation and national
bankruptcy. Under the Articles, Congress had no power of direct
taxation. Each year they would estimate the total cost of operat-
ing the government, and then send the pro rata assessment to each
State Capitol, in the hopes it would be paid. There was no enfor-
cement mechanism for unpaid assessments, unless Congress chose to
declare war on State that had not paid its share of the taxes. /24

Given human nature, it is little surprise that a number of
States simply declined to pay their assessments. Shays®" Rebellion
in Massachusetts was led by a disgruntled Army Maior who lost his
farm because he could not pay a $12 property tax bill. And, he
cou™d not pay it because Congress had long failed to pay its debts
to Daniel Shays and the other veterans of the Revolutionary War.
/25

The circumstances of the United States under the Articles of
Confederation were such that its Ambassadors to the Capitols of
Europe went overseas at their own expense, and spent much of their
time begging for loans at high interest rates, to remit to the

Capitol in New York, Ffor stop-gap payment of some of the nation®s

24 The history of the non-payment of national assessments by
the States, 1i1s found in Eriksson, History, supra, at pps. 00-00.

25 The payment by the States of about 15% of their assess-
ments from Congress, the non-payment of veterans of the Revolu-
tionary War, and the beginnings of Shays®™ Rebellion are described
in Pritchett, Constitution, supra, at pps 12-13.
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debts. /26 it was this sorry state of affairs that led most
national leaders to conclude that the Articles were fatally defec-
tive, and that a new government with greater and more effective
powers, was essential.

This leads to the third failure of the Articles. In the last
years of the Confederacy, a number of amendments designed to
rescue the government from total collapse, were agreed in Congress
and proposed as amendments to the Articles. But, Article XI1I
required unanimous consent to amend the Articles. Two critical
amendments were defeated by the vote of a single State, one by New
York and the other by Rhode Island. Rhode Island at that point
comprised 60,000 souls; yet the general government of 3 million
people effectively collapsed for want of the consent of Rhode
Island and Providence Plantations. /27

This was the context in which the Philadelphia Convention was
called. It is important, however, to recall how and by whom that
Convention was called. An earlier Convention in Annapolis, Mary-
land, had TfTailed because only five States attended. However, the
delegates to the Annapolis Convention asked both Congress and the
States to call another Convention a year later. /28

26 A particularly poignant account of how American ambas-
sadors of the time served as beggars for loans, is found Iin —-———-

27 The history of failure of all attempts to amend the
Articles of Confederation 1is found in Pritchett, Constitution,
supra, at pps 13-14.

28 In terms, the Report of the Annapolis Convention was
directed only to the Governors of the States whose delegations
were present. However, the purpose of the 14 delegates from five
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Virginia was the first to respond, on 22 January, 1787. It
asked all States to attend in Philadelphia. Seven States were
already committed to attend when Congress finally responded. Once
it was clear that the new Convention was going to take place,
whether or not Congress acted, Congress fTinally 1issued its call
for "the sole and express purpose of amending the Articles of
Confederation."™ /29

This is frequently cited as proof that the Philadelphia
Convention exceeded its mandate. The truth is that Congress was
boarding a bandwagon that was already underway. With the excep-
tion of Delaware, the responses to the Virginia call were un-
limited. Of the 12 States that chose to attend (Rhode Island
refused to have anything to do with the Convention), only Delaware
placed on its delegates the restriction that Congress had sought -
- amendment of the Articles of Confederation.

For present purposes, we skip entirely the substantive work
of the Convention; how and why it wrote the various provisions of
the Constitution. At the end, when the delegates were considering
States who attended is made clear by the fact that they sent
""courtesy" copies of their report to all the other Governors, and
to the leaders of the federal government in Mew York. The Report
is found in Documents Illustrative of the Formation of the Union
of the American States, House Document 398, 69th Congress, 1st
Session, 1927, reprinted by Spencer Judd Publishers, Sewanee,
Tennessee, 1984, at pps. 39-43. This publication is cited hereaf-
ter as Documents Illustrative.

29 The dates of each State"s commitment to attend in Phila-
delphia, the conditions which each placed or. their "Commissioners"
(or delegates), and the belated Congressional call for the Conven-

tion, are found in Documents Illustrative, supra, at pps. 55-84,
and 44-46, respectively.
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ratification, they determined that acceptance by nine of the 13
States would be sufficient. They drafted a carefully-worded
Resolution which is the fifth page of the Constitution, from
George Washington as President of the Convention, to the Congress
in New York. In that letter they stated that the Constitution
would be effective "among the Scates so ratifying the same."™ /30
It was not until after Washington was elected as the first

President that North Carolina and Rhode Island eventually ratified

the Constitution. Neither took part in the election of Washing-
ton. Neither took part in the federal government until they had
ratified.

In short, what happened after the Constitution was sent out
for ratification was that 11 States chose to abandon the Articles
of Confederation, and join together under the new Constitution.
The Articles of Confederation were not illegally amended. The
States simply walked out of the government under the Articles.

That was a legitimate, theoretical option for any State at
any time, until after the Civil War. The Confederate States of
America cited at length the views of many of the Framers that they
had a right to leave the Union at will. Their quotations were
correct. However, in losing the war, they lost the political
debate as well.

Since the Civil War, no State has had the "right" to walk

30 This Resolution was carefully drafted by the legal schol-
ars at the Convention, and its contents were debated over three
days on the floor of the Convention. Its text can be found in
Documents Illustrative, supra, pps- 1005-1006.
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away from the existing government. That means that amendment of
any Constitution today, whether the federal one or those of the
States, must take place according to the terms of the existing
Constitutions. That legal conclusion, which is quite different
from what happened between 1787 and 1790, has been stated and
restated iIn many court decisions. /31

The fear that is sometimes raised, that a new Constitutional
Convention could "do what the first one did,"” and not only write
an entirely new document but change the terms for its ratifica-
tion, 1s based on a careless reading of the history of the Phila-
delpnia Convention, and a misunderstanding of the legal basis for,

and consequences of, the Civil War.

I11. General versus Limited Conventions.

In the early history of constitution-writing, ¥from 1776
through 1789, the States took the position that they were free and
sovereign, and able to rewrite their charters at will. (""Charter"
was the common word, rather than "Constitution,'" but the meaning
was the same, the fundamental law of the jurisdiction.)

There was no tradition of popular referenda on this or any
other subject. And, there was no tradition of bodies of represen-

tatives selected for the express purpose of drafting new Constitu-

31 See, State v. Manley, 441 So2d 864 (Ala., 1983), 1in which
the Alabama Supreme Court held an act of its legislature uncon-
stitutional for proposing a new Constitution contrary to the
amendment provisions of the existing Constitution, and also issued
an injunction against the holding of an election to present that
proposal to the people for ratification.
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tions. There were also no provisions in any existing Charters to
govern the process. OFf necessity, legislatures simply wrote and
promulgated new Charters, in much the same way as they did laws.

Massachusetts and New Hampshire were the Tfirst to add a
"popular will"™ element in this process. First, the townships and
localities objected to the legislative promulgation process with-
out consultation with them. Then, popular referenda on the adop-
tion of new Constitutions were added in those two States. /32

It took a century for all of the States to move to the modern
practice of allowing the legislatures to propose amendments to the
State Constitution, subject to popular ratification, and to call
for a constitutional convention for general revisions, also sub-
ject: to popular vote.

The States are highly individual in the patterns that they
use. Eleven still have no express provision in their Constitu-
tions for the calling of a constitutional convention. The case
law, however, has established that it is part of the inherent
right of any legislature, acting on behalf of the people, to call
for a Constitutional Convention. /33

Some earlier State Constitutions 1incorporated Jefferson's

32 See, Dodd, Revision, supra, at pps. 2-7.

33 Albert Sturm regularly updates his seminal works, Methods
of State Constitutional Reform, -—-————————- , 1954, and Thirty
Years of State Constitution Making: 1933-1968, National Municipal
League, New York, 1970, with articles on constitutional revision
in The Book of the States, published by the Council of State
Governments, the latest of which is the 1984-85 Edition. This 1is
a short summary of his Tables on pps. 16-22. For more detailed
information, see Table 1, ante.
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language from the Declaration of Independence that it is part of
the "inalienable rights of the people... to alter or amend their
forms of government." All of the cases are consistent that even
when a Constitution is silent on the subject of amendment, the
right to seek that remains with the people.

One State requires that any Convention be a general one, able
to propose any changes in the State"s Constitution that the Con-
vention deems appropriate. /34 In all other States, however, a
Convention is called pursuant to its enabling legislation, and is
bound by the terms of that legislation. /35

The first area of control of a Convention by the legislature
is universal. The legislature states the time, place and duration
of the Convention, the manner of election of its members, and the
pay and expenses that will be provided. /36 These provisions are
not considered to be a limitation on the subject matter of any
Convention, and apply equally to general and limited Conventions.

(For a general discussion of such procedure bi]Jls at the State and

34 See, Alaska Constitution, Article XIll, Section 4.

35 »when a law becomes the instrumental process of amend-
ment, 1t is not because the legislature possesses any inherent
power to change the existing constitution through a convention,
but because it is the only means through which an authorized
consent of the whole people, the entire state, can be lawfully

obtained in a state of peace. Irregular action, whereby a certain
number of people assume to act for the whole, 1is evidently revolu-
tionary." (Emphasis in the original.) Wells v. Bain, 75 Pa. 39

(1374), cited in In re Opinion to the Governor, 178 A, at 446.

36 Note Livingston v. Ogilvie, 250 NE2d 138 (Illinois,
1969), in which the Court approved the legislature setting a
different manner of electing delegates to the Convention than
applied to the legislators themselves.
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national level, see Section 1V, below.)

Most of the State Conventions called since 1787 have been
general ones, able to propose amendments in any and all areas, and
able to propose an entirely new Constitution, if they so choose.

A few have been limited, sometimes to a single, narrow subject
such as the application of the poll tax to residents of military
reservations. /37

There are also restrictions iIn some State Constitutions
concerning the number of Articles for which a Convention can
propose amendments, or certain subjects that are declared to be
beyond the scope of a Convention, etc. /3S

The theory behind such limitations is that the Convention is
a representative of the people, the ultimate sovereign power. The
existing Constitution is the prior embodiment of the will of the
people. If, by that document, the people have either restricted
the subject natter of a Convention, or have granted power to the
legislature to limit a Convention, then the Convention is limited
by the people themselves.

One of the most restrictive Convention mandates ever
issued was 1i1n Virginia. The legislature decided that the Conven-
tion should be restricted only to the subject of the payment of
poll taxes by members of the military. The Court upheld this
restriction, in Staples v. Gilmer, 33 SE2d 49, (Virginia, 1945),
annotated at 158 ALR 495.

38 The restrictions are widely varied in type and effect.
One State does not permit a convention to be held within 6 years
of the last convention. Many States forbid amendment of certain
portions, or all parts of, their Bills of Rights. Some States
allow only a certain number of amendment proposals to be placed on

the ballot at one time. Courts have upheld all types of such
restrictions, "*nen based on constitutional Ilanguage.
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The contrary argument, that the Convention "is" the sovereign

people, and therefore cannot be limited, 1ignores the fact that the
existing Constitution in every State, and at the federal level,
also represents the people. There are older cases, primarily in
the 19th century, that take the contrary view. They stem primari-
ly from the history of State Constitution-writing before provi-
sions for Conventions and for popular voting to ratify Constitu-
tions were added to most such documents. /39

In short, every State recognizes the difference between a
limited Convention and a general one. One State makes it impos-
sible to conduct a limited Convention. But, in all others, if
limitations are placed, they should be obeyed.

The instances of a limited Convention seeking to act outside
its mandate are rare. The two primary methods of holding a Con-
vention to its set limits are refusal by the legislature to submit
improper results for ratification, and orders of courts that they
not be submitted, or if already submitted (and even ratified in
some instances), that they be struck as improper. The specific
controls on a limited Convention are discussed 1in Section V,

below.

IV. Constitutional Convention Procedures Bills.

39 In Re Opinion to the Governor, 55 R.I. 56, 178 A 433
(1935), accepts as valid the ratified work of a Convention despite
violation of prior Constitutional provisions about amendment, on
the grounds that after ratification the new document represented
"the explicit and authentic act of the of the whole people,” quot-
ing from George Washingtones Farewell Address.
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The development of State Convention Procedures Bills was a
natural consequence of the addition to State Constitutions of
provisions allowing legislatures to call a Convention. A leading
case is City of Bessemer v. Birmingham Electric Co., 252 Ala. 171,
40 So2d 193 (1949). In Bessemer, the Supreme Court of Alabama
concluded that the legislature had "the inherent power to call a
constitutional convention.'™ /40

The same logic has been followed in States which lack a
specific provision for the calling of a Convention, but the courts
conclude that the right to change the form of government is in-
herent in any legislature. It then follows that the legislature
can set conditions on the holding of a Convention, once it decides
that one should be held. /741

Where operating procedures are included in the text of the
Constitution, however, the legislature is without power to change
those. See 42nd Legislative Assembly v. Lennon, 481 P2d 334,
(Mont., 1971).

This point really has no controversy to it. The power to

pass Procedures Bills 1is universally recognized. The critical

40 See, City of Bessemer, supra, 40 So2d, at p. 197.

41 In Chenault v. Carter, 332 SW2d 623, (Kentucky, 1960),
the legislature proposed a constitutional convention dealing with
only 12 subjects. It planned to submit that proposal to the
people for their approval. Against a challenge that the conven-
tion could not be so limited, the Court upheld the planned res-
trictions. It said, at p. 626, "The delegates to the convention
are the agents not of the legislature, but of the people themsel-
ves. As a principal may limit the authority of his agent, so may
the sovereign people of this state limit the authority of their
delegates. This they may do by accepting and approving... a
limited constitutional convention."
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question is whether that power includes the right to place limita-
tions on the substantive work of the Convention. Such restraints
are included in the five Bills which have been submitted in Con-
gress to date.

The first Convention Procedures Bill was introduced in the
90th Congress by Senator Sam Ervin, on 17 August, 1967. Hearings
were held, but no action was taken. As Senator Ervin stated then,

“"Certainly it would be grossly unfortunate if the partisan-

ship over state legislative apportionment — and I am admit-

tedly a partisan on the 1issue — should be allowed to distort
an attempt at clarification of the amendment process, which
in the long run must command a higher obligation and duty
than any single issue that might be the subject of that

process." /42

Senator Ervin was right in this analysis, but his words were
not headed.

Since that time, Procedures Bills have been introduced 1in
every Congress to the present. Twice, such bills have passed the
Senate, but not the House. The full history of these bills is
given in footnote 19, supra. All these bills have certain common
features including recognition of a limited convention, methods
for collecting and reviewing state calls, and grandfather clauses

for calls that precede passage of the bill and deadlines for calls

that come afterwards. /43

42 Sam Ervin, "Proposed Legislation to Implement the
Convention Method of Amending the Constitution,"”™ 66 Michigan
Law Review 875 (1968), at p. 878.

43 Provisions that have appeared in some, but not all bills,
include: 1) A grandfather clause accepted all prior state calls,
but for future purposes establishing a seven-year deadline for
concurrent State calls. 2) Congress to determine the subject
matter jointly sought by 34 States. 3) Congress to call a Conven-
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There should be no concern that a new Constitutional Conven-
tion will ever be called, in the absence of a Procedures Bill. It
takes a simple majority of Congress to call a Convention, the same
vote necessary to pass any Bill. It i1s a logical assumption that
a majority in Congress required to call a Convention will not be
assembled until after a Procedures Bill has been passed and signed
into law. Congress might even wait until after an accelerated
Supreme Court review had determined that Bill to be constitution-
al, before acting on a call for a Convention. /44

Even the opponents of a limited constitutional convention are
nearly unanimous in concluding that Congress has the power under
the Necessary and Proper Clause to legislate on procedures for a
constitutional convention. The two exceptions are Professors
Black and Tribe. Professor Tribe holds that Congress cannot pass
a procedures bill, the Supreme Court cannot rule on xts validity,
and therefore Article V as written cannot be used. Professor
Black argues that one Congress cannot bind a future Congress,
tion, with delegates elected from House Districts in each State,
and two elected at large. 4) Congress would determine where,
when, and how long the Convention would meet. 5) Congress to
state the subject matter of the Convention. 6) Congress reserves
the right to refuse to submit for ratification any proposed amend-
ment outside the stated mandate of the Convention. 7) Accelerated
judicial review, so the Supreme Court could rule promptly on the
constitutionality of the bill itself.

44 Although getting a test case from trial Ilevel through a
final decision in the Supreme Court usually takes three years or
more, Congress is capable of shortening that process to less than
six months. In the Federal Election Campaign Act of 1976, Con-
gress provided special provisions fTor prompt judicial review. As

a result, the final decision on that Act came less than six months
after it went into effect. See, Buckley v. Valeo, 424 US 1, 1976.
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which therefore vitiates any procedures bill. /45

Actually, Professor Black"s position is a qualified negative,
since the passage by Congress of a procedures bill and the ap-
proval of that by the Supreme Court would establish the authority
chain. It would be clear that States could call for a limited
convention. It would be clear that Congress could impose those
limitations on a convention whenever one was called, and could
enforce those limitations by refusing to submit for ratification
proposed amendments, 1if any, that exceeded the mandate.

At such time in this or any future century, when the neces-
sary 2/3rds of the States called for a convention limited to a
specific subject, the Congress then sitting might vary the terms
of the procedures bill i1t then passed, along with the call for the
convention itself. (Both actions require only a majority of
Congress.) Still, the extent of Congress®" authority to act would
be clear, as a result of the prior Act and the Supreme Court

decision concerning it.

V. Legislative and Judicial Restraints on a Convention.

There are several key cases on the power to hold a Convention
within defined limits. In Chenault v, Carter, supra, the legisla-
ture proposed voter approval for a Constitutional Convention
limited to 12 stated subjects. In a declaratory judgment action,

45 For a discussion of the views of most major authorities,
and the dissenting views of Professors Black and Tribe, see Lim-
ited Constitutional Conventions... Office of Legal Policy, Depart-

ment of Justice, footnote 4, ante, at pps. 36-43, and especially
footnotes 85 and 93.
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officials and voters attacked that proposal on many grounds,
including the idea that a convention cannot be so limited.

They claimed that a Convention represented the sovereign
people, and as such, could not be restrained by a mere '"statute of
the legislature."

The Court disagreed, and bound the Convention to the limits
set by the legislature. Their logic was not that the legislature
was superior in authority to the Convention. It was that the
people are sovereign over both, and that once the people approved
the calling of a Convention with the limits stated on the ballot
when they voted, the legislature was required to hold the Conven-
tion to those limits, and the Convention was then so limited.

The common law authority that is often cited for such a
result is that an agent cannot go beyond the authority granted by
his principal. In this case, the principal is the people, and the
agent is both the legislature and the Convention. (At the beginn-
ing of this process, of course, the legislature could have asked
the people to vote on the calling of a general convention. A
favorable vote on that would have produced a general convention.)

The strongest case concerning limitations on a Convention
concerns one in the Commonwealth of Virginia. The legislature
called for a Convention limited to the sole subject of provisions
for poll taxes as appliedto residents ofmilitary reservations.
Members of the Conventionbrought a court challenge, saying this
was unduly restrictive of the purposes ofa Convention.

The Court disagreed,it held that the power to call a gen-
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eral Convention included the lesser power to call a Convention
limited to only certain subjects. Once the body given the power
to call for the Convention has spoken, the Convention then has
only such power as it has been granted. /46

Related cases that lead to the same general conclusion in-
clude Ellingham v. Dye, 178 Ind. 336, 97 N.E. 1 (Indiana, 1912).
There, the legislature proposed amendments to the Constitution in
a manner different from the steps spelled out in the Constitution.
The Court barred those amendments from being submitted to the
voters, on the grounds that the methods for amending the Indiana
Constitution were those contained in its text, until and unless
the people saw Ffit to change those, by using the stated methods to
propose and ratify any change.

To similar effect is Holmes v. Appling, 237 Or. 546, 392 P2d
636, (Oregon, 1964). The Oregon Constitution contained a provi-
sion for the proposal of amendments through the initiative pro-
cess. Certain residents proposed what was called an "amendment,"
but in fact, it repealed and reenacted the entire Oregon Constitu-
tion.

The Court held that the total rewriting of the Constitution
was different in kind from the proposal of one or more amendments.
Therefore, even though the proposal had garnered sufficient valid
signatures to appear on the ballot, it struck the proposal as
being invalid under the terms of the Oregon Constitution.

The leading case on the subject of abiding by the terms of

46 See, the Virginia poll tax case, Staples v. Gilmer, supra.
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the existing Constitution in any effort to amend it, is State v.
Manley, supra. Alabama had both of the normal provisions: submis-
sion of individual amendments to the voters by the legislature,
and the calling of a Constitutional Convention, 1if first approved
by the voters. Instead of using either of these provisions, the
Alabama legislature completely revised the Constitution, and
sought to submit that to the voters Tfor approval.

This Court did perhaps the most thorough job of analysis of
any that has ever considered the limitations on amendments to
constitutions. It went back to Daniel Webster®s arguments on the
nature of conventions, and the right of the people to amend or
alter their forms of government. It carefully distinguished all
contrary cases. And, it concluded that the legislature was bound
to follow the terms of the existing Constitution, and ordered that
the new Constitution not be submitted to the people.

This Court discussed an aspect of the case which has been
raised In some arguments today. Can a new Constitution provide
for a new method of proposal or ratification of itself, without
that change i1In the amendment process having been Tfirst approved
under the preexisting methods? The Court noted that buried in the
40-some pages of this new Constitution was a provision that would
allow the legislature in the future to do exactly what it was then
attempting, to make complete revisions, rather than propose sin-
gular amendments. This was one of the reasons why the Court
struck the proposal down.

The Manley Court first discussed Wheeler v. Fargo School
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District, 37 SE2d 322 (Georgia, 1946), 1in which the Georgia legis-
lature submitted to a vote a new Constitution that was drafted by
it contrary to the terms of the existing Constitution. The legal
challenge to this process did not come until after the voters had
approved the new Constitution. The Court relied on older cases,
going back to the Post-Revolutionary period, when there were few
established procedures for amendment of State Constitutions, and
decided to let the Constitution stand as valid. The 1logic of 1its
decision was that the people are sovereign and by their approval
can forgive whatever flaws there are in the process prior to that
point.

Although Manley represents the majority view among the high-
est State Courts, Wheeler is a troublesome case, but only at the
State level. There is no popular referendum on either specific
amendments or a new Constitution at the federal Ilevel. The will
of the people is represented by the actions of Congress and of the
State legislatures (or by special ratifying conventions elected in
the States), under the terms of Article V of the Consticution.

The will of the people is first expressed, either by two-
thirds of Congress proposing an amendment, or by two-thirds of the
State legislatures calling for a Convention.

The handful of cases, like Wheeler, 1in which a State court
has approved a constitutional amendment even though the stated
procedures were not followed, all share one characteristic. In
each 1instance, the new constitutional provisions had been ratified

before the matter reached the court for review, in one iInstance



Armor/State Con-Con Article/Final Draft/Page 37
the ratification had been sixteen years earlier.

The posture of these cases therefore put the courts on the
horns of a dilemma. They were sitting under the authority of the
new constitution. They would have to reach backwards, beyond
their own current authority, to strike the new constitution to
validate the terms of the old one.

As discussed below, the United States Supreme Court has the
ability to act in a matter of months, on matters of urgency.

Also, all of the convention procedures bills considered by Con-
gress either expressly mandate accelerated judicial review, or
leave intact the normal judicial review standards of the Court.

Therefore, the only way that the Wheeler dilemma could con-
front the Supreme Court would be if no State, no Congressmen, and
no individuals were sufficiently concerned about a possibly in-
valid amendment to the Constitution to go to court promptly and
bring a competent challenge to the process before the amendment
was ratified. While it might be theoretically possible for 50
States, 547 Congressmen, and 240 million Americans to remain
asleep at the switch for a year or more of ratification, anyone
whose argument is based on that occurrence is dealing in the realnm
of foolishness — not law, or logic, or constitutionalism.

It is clear that the States can call for a new, general
convention, 1if that is what they want. Only three States have
ever done that in our history, and all such calls occurred shortly
after the 1787 Convention, Tfrom States that were generally dis-

satisfied with our new Constitution. No State has called for a
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general Convention in the 19th or 20th centuries. /47

The critical question is whether the States can exercise less
than all of their power — whether they can call for a Convention
limited to one or more subjects. At the federal level, there 1is
only the history of the drafting of Article V in Philadelphia, the
writings of the Framers, and whatever theories modern experts
might graft onto those sources, to answer the question.

But, at the State level, there is ample experience and case
law to answer it. IT the State legislatures, who are the ap-
pointed representatives of the people under Article V, decide that
there should be a limited Convention, then that is the voice of
the sovereign people, and must be obeyed.

Once the will of the people has been expressed on the nature
of a Constitutional Convention, the duties of Congress are minis-
terial. It can pass a Procedures Bill for the Convention, but it
cannot enlarge the mandate of the people concerning the content of
the Convention.

Also based on the State experiences, if Congress were so
foolish as to attempt to convene a general Convention when the
States had demanded only a limited one, the Supreme Court would
have both the power and the obligation to strike that law down

47 The complete history of the 356 State calls for a nation-
al Constitutional Convention, through 1971, 1is found in the ABA
Report, Appendix B, at p. 59. Since that time, there have been
additional State calls for a Convention, all limited to specific
subjects. The uiiree primary subjects have been school prayer,
abortion, and the balanced budget amendments. Only the latter has
attracted anythin; approaching the trigger number of 34 States.

It now stands at 32 States, and is being considered iIn several
other States in 1988.
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because Congress had exceeded the authority given to it in that
situation.

What if Congress obeys the limitations in the State calls and
convenes a limited Convention, but for whatever reason the Conven-
tion ignores its stated limits and ventures into other areas”?
Again, based on the State experience, Congress would have the
power and the obligation to refuse to submit for ratification any
proposed amendments that were outside the mandate of the Con-
vention. The power of Congress to refuse to submit for ratifica-
tion a proposed amendment that exceeds the mandate of a Conven-
tion, 1is stated in all versions of the Procedures Bills considered
to date. IT such a Bill is passed, and reviewed and approved by
the Supreme Court before a Convention is called, there will be no
question of the right of Congress to reject excessive amendments,
should the delegates to the Convention violate their oaths of
office and the terms of the lav under which they meet. /48

And lastly, based on the State experience, if the Convention
went beyond its mandate and proposed amendments outside its stated
subjects, and if Congress decided to submit those amendments for
ratification despite that violation of the law, the Supreme Court
would have the power and the obligation to order that the excess
amendments not be submitted for ratification, and to declare that
they would be unconstitutional, even if ratified.

48 The r.on-submission provision in S. 40, in the 99th Con-
gress, for instance, also included a provision for any State to
bring an action in the Supreme Court within sixty days, to test

the constitutionality of the congressional decision. See also
note 44, supra.
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It is clear that there would be a significant Constitutional
crisis i1f those who were concerned about amendments exceeding the
Convention®s mandate, waited until after such an amendment had
been declared as ratified before they brought a challenge 1in
Court. However, no amendment to the Constitution has ever been
ratified in less than a year, and that is ample time for in-
dividual citizens, or States 1iIn their sovereign capacity, or both,
to recognize the problem and bring the challenges.

Again, the State experience 1is instructive. State Courts
have demonstrated that they can conduct trials and appellate
decisions from start to finish in less than a month, to determine
the validity of amendment processes before the matters would be
submitted to the voters. The Supreme Court has also demonstrated
in urgent cases, such as U.S. v. Nixon, 418 US 683, 1974, concern-
ing the Watergate tapes, that it is also capable of very prompt
action. IT it came down to the Ffinal protection against improper
action, a Supreme Court decision, it could be made before rati-
fication of any unconstitutional amendment was completed.

In short, much of the "debate™ about the calling, controll-
ing, and conduct of Constitutional Conventions at the federal
level begins with the assumption that there 1is a void of both
theory and fact on the subject. Into that void various professors
have leaped, bearing Tfistfuls of theories. However, there 1is more
than 200 years of experience in the process of writing and amend-
ing State Constitutions. That experience includes both legisla-

tive and judicial control of the process.
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It is all based on the same two foundations that apply at the
federal level. First, the people are sovereign, and their will as
expressed through the legal processes, must govern. Second, and
flowing directly from the Tfirst consideration, the Constitution as
it presently exists must be obeyed by all organs and agencies of
government at all levels, until such time as the people use the
provisions of that Constitution to make changes in it.

George Washington stated the point as well or better than
anyone else, when he said in his Farewell Address, '"The Constitu-
tion 1is sacredly obligatory upon all, until it is changed by the
explicit and authentic act of the whole people.”™ /749 That quota-
tion from Washington appears in many of the State Court decisions
concerning the amendment process. It appears because the logic of
a constitution is the same, whether at the State or federal Ilevel.

Every Constitution in the United States represents both the
fundamental law of that jurisdiction and the embodiment of the
will of the people concerning the structure of their government.
The people can change their Constitutions any time they want, in
any way they want, but only by the mechanisms that they have
already established to make such changes. /50

49 The text of George Washington®s Farewell Address, de-
livered on 17 September, 1797, is found in the American Jurispru-
dence Desk Book, among many other sources.

50 Interestingly, the amendment process in Article V is the

second most common target of the more than 5,000 proposed amend-
ments that have been introduced in Congress over the last two

centuries. (The most common target, more than 20% of all propos-
als, has been the Electoral College method of electing the Presi-
dent, and/or, the number or length of Presidential terms.) In

both instances, although there is substantial dissatisfaction with
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Anyone who seeks to frustrate the process of constitutional
change at the State or federal level, on the basis th t it is too
dangerous to attempt, 1is in fact saying that the American people
can no longer be trusted with their own fundamental law. Not only
is that an attack on the most basic right of all Americans, the
right to frame our own governments, it is also contrary to the
meaning and purpose of Article V, as 200 years of experience with
State Constitutions has amply demonstrated.

In short, the people have a right to say through their State
legislatures whether they want a Constitutional Convention, and if
so, what limits they want placed on such a Convention. Once the
people have spoken, both the Congress and the Supreme Court have
an obligation to carry out that will, 1iIn accord with its terms.
That is the principal lesson that the history of State constitu-
tional revision offers to the nation.

- 30 -

the present Constitutional provisions, there is no consensus on
the mechanism that should replace the original. Therefore, we
continue to operate under the provisions of Articles 11 and V, as
written in Philadelphia.
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TABLE OF STATE CONSTITUTIONAL AMENDMENT

State

Alabama
Alaska
Arizona
Arkansas
California

Colorado
Connecticut
Delaware
Florida
Georgia

Hawaii
Idaho
Illinois
Indiana
lowa

Kansas
Kentucky
Louisiana
Maine
Maryland

Massachusetts

Michigan
Minnesota
Mississippi
Missouri

Montana
Nebraska
Nevada

New Hampshire

New Jersey

New Mexico
New York

North Carolina

North Dakota
Ohio

AND NUMBER OF CONSTITUTIONS

Const’'s
since
1776

N NN NN BRBERRE MM AR R RPOoRNMR NORRoO

WM R NN

1
4
3
1
2

Methods o f

by by by Con

Legis . Init"ve Conv™n

X * X

X * X&
X X X

X

X * X X

X * X X

X** X&
X * X

X * X X

X * X

x** X&
X * X

X * X X&
X

X X&
X * X

X * X

X * X

X * X

X * X&
X X

X * X X&
X X

X*

X X X&
X * X X&
X * X X

X X Yi

X * XS
X**

X*** X

X X&
X * X

X X

X X X&

by Con
Conun® n
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State Const”’s Methods of Amendment
since by by by Con by Con
1776 Legis. Init"ve Conv"™n Comm™n

Oklahoma 1 X X X&

Oregon 1 X X

Pennsylvania 5 X

Rhode Island 2 X X&

South Carolina 7 X * X

South Dakota 1 X X X

Tennessee 3 X * X

Texas 5 X

Utah 1 X X

Vermont 3 X

Virginia 6 X X

Washington 1 X X

West Virginia 2 X X

Wisconsin 1 X X

Wyoming 1 X X

* A supra-majority is required.

** A supra-majority is required if an amendment is passed by one
legislature. A simple majority is required if passed in two
sessions.

*** A simple majority is required, except for amendments on cer-
tain, specified subjects.

& Requires periodic submission to the voters of whether a con-
stitutional convention should be held. Times range from 9 to 20
years.

y These States used Constitutional Commissions created by Execu-
tive Order or statute. Commissions recommend only, their results
go back to the legislatures for modification and submission to the
voters.

The information above is summarized from Albert Sturm and Janice
May"s Tables 1.1 through 1.5, 1in the Book of the States, 1984-
1985, pps-. 14-22.
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APPENDIX A
HISTORY OF THE ADOPTION OF THE 17TH AMENDMENT

The effort to amend the Constitution so that members of the
Senate would be popularly elected, rather than appointed by the
State legislatures, began in earnest in 1893. Between then and
1910, five times the House of Representatives passed a proposed
amendment to make the Senate elective. Five times the proposal
died in Committee in the Senate without reaching the floor.

In the meantime, States began passing conditional calls for a
Constitutional Convention for the purpose of writing such an
amendment. While the language of the State calls varied, the
methodology was much the same as current State calls on the bal-
anced budget amendment and other subjects. They called on Con-
gress to act, and in the absence of Congressional action, they
called for a Convention. And, also similar to present calls, they
employed various language and methods of restricting any such
Convention to the subject matter of this one amendment.

At the time, the United States contained 46 States; therefore
the trigger number of 2/3rds amounted to 32 States to call for a
new Convention. By 1912, 31 of the required 32 States had acted.
The Senate then read the handwriting on the wall, and recognized
that it had only two choices — participate in the drafting and
passage of the amendment itself, or leave the task to an un-
restrained Convention. They ran the risk a Convention could put
all unelected Senators out in the street and require the staggered

election of a new Senate, as did the original Constitution.
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Faced with two undesirable choices, the Senate accepted the
lesser of two evils. It passed the 17th Amendment in 1912.
However, the Senate included what protective language it could.
Section 3 of that Amendment is a grandfather clause, and says,
"This amendment shall not be so construed as to affect the elec-
tion or term of any Senator chosen before it becomes valid...."

The 17th Amendment was ratified by the States, a year later.

For a more complete discussion of the history of the adoption
of the 17th Amendment, and its importance in demonstrating the use
and effectiveness of the second half of Article V, see, John C.
Armor, "The Right of Peaceful Change: Article V of the Constitu-

tion,"™ Tax Limitation Research Foundation, Washington, D.C., 1984,

especially the Section entitled, "The Swamp Water Theory."
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APPENDIX B
HISTORY OF THE FAILURE OF THE DIRKSEN AMENDMENT

The Dirksen Amendment was proposed by Senator Everett Dirksen
of Illinois in 1964, in response to the Supreme Court decisions in
Baker v. Carr, 369 US 186 (1962), and Reynolds v. Sims, 377 US 533
(1964). Between them, these decisions determined that the "one
man, one vote" principle applied in State elections, and that no
house of any State legislature could be apportioned other than on
that basis.

The Dirksen Amendment would have partially reversed those
decisions by allowing one house of a bicameral legislature to be
"apportioned other than on the basis of population.”™ The common
other basis for state Senate Districts at the time was county
lines, regardless of population contained in the various counties.

Supported by the Council of State Governments and other
institutions, this effort started strongly. By 1967, 32 States
(of the then-recfuired 34) passed such calls for a constitutional
Convention on this specific subject. In 1969, an additional State
issued a call, but another State rescinded its call, so the number
outstanding remained at 32. After that, one more call was passed,
but there were a number of rescissions.

A total of 42 calls were passed on this subject, from a total
of 34 States. However, because of rescissions there were never 34
calls in effect at any one time. Ultimately, after all State
legislatures had been reapportioned pursuant either to law si its

based on Baker and Reynolds, or because of the real possibility of
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such suits, the effort to force the adoption of the Dirksen Amend-
ment died away.

There was never a significant possibility that Congress would

adopt the Dirksen Am ndment except in response to pressure from

the State calls for a Convention on this 1issue. Then as now, a
number of the State calls were conditional. They asked for Con-
gress to act and only TfTailing that, asked for a Convention. Then

as now, a number of the calls contained various types of restric-
tive language intended to hold any Convention to the precise
subject of the calls, namely State legislative reapportionment.
For a fuller history of the failed effort to adopt the Dirk-
sen Amendment, see the ABA Report, at pps. 2-4, and the Table of

State Calls at pps. 60-61.
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The following
resolutions were
approved by the
American Bar
Association
House of Dele-
gates in August,
1973, upon the
recummendation

of the ABA Con-

stitutional Con-
vention Study
Committee.

Resolutions

WHEREAS, the House of Delegates, at its July
1971 meeting, created the Constitutional Conven-
tion Study Committee "to analyze and study all
questions of law concerned with the calling of a
national Constitutional Convention, including, but
not limited to, the question of whether such a
Convention's jurisdiction can be limited to the
subject matter giving rise to its call, or whether the
convening of such a Convention, as a matter of
constitutional law, opens such a Convention to
multiple amendments and the consideration of a
new Constitution"; and

WHEREAS, the Constitutional Convention Study
Committee so created has intensively and exhaus-
tively analyzed and studied the principal questions
of law concerned with the calling of a national
constitutional convention and has delineated its
conclusions with respect to these questions of law
in its Report attached hereto,

NOW, THEREFORE, BE IT RESOLVED. THAT,
with respect to the provision cf Article V of the
United States Constitution providing that "Con-
gress ... on the Application of the Legislatures of
two-thirds of the several States, shall call a Con-
vention for proposing Amendments" to the Con-
stitution,

1. It is desirable for Congress to establish proce-
dures for amending the Constitution by
means of a national constitutional conven-
tion.

2. Congress has the power to establish procedures
limiting a convention to the subject matter
which is stated in the applications received
from the state legislatures.

3. Any Congressional legislation dealing with

1



such a process for amending the Constitution
should provide for limited judicial review of
Congressional determinations concerning a
constitutional convention.

4. Delegates to a convention should be elected
and representation at the convention should
be in conformity with the principles of repre-
sentative democracy as enunciated by the
"one person, one vote" decisions of the
Supreme Court.

BE IT FURTHER RESOLVED, THAT, the
House of Delegates authorizes the distribution of
the Report of the Constitutional Convention Study
Committee for the careful consideration of Federal
and state legislators and others concerned with
constitutional law and commends the Report to
them; and

BE IT FURTHER RESOLVED, THAT, representa-
tives of the American Bar Association designated
by the President be authorized to presen: testi-
mony on behalf of the Association before the
appropriate committees of the Congress consistent
with this resolution.



Foreword

Our Committee originated from a suggestion by
the Council of the Section of Individual Rights and
Responsibilities that a special committee represent-
ing the entire Association be created to evaluate
the ramifications of the constitutional convention
method of initiating amendments to the United
States Constitution. The suggestion was adopted
by the Board of Governors at its meeting in
Williamsburg, Virginia, on April 29, 1971, and was
accepted by the House of Delegates at its meeting
in July 1971.

In forming the Committee, the Association autho-
rized it to analyze and study all questions of law
concerned with the calling of a national constitu-
tional convention, including, but not limited to,
the question of whether a convention's jurisdiction
can be limited to the subject matter giving rise to
its call, or whether the convening of a convention,
as a matter of constitutional law, opens a conven-
tion to multiple amendments and the consideration
of a new constitution.

The Committee thus constituted consists of two
United States District Judges, a Judge of the
Superior Court of the District of Columbia, a
present and a former law school at an, two former
presidents of state constitutional conventions, a
former Deputy Attorney General of the United
States, and a private practitioner with substantial
experience in the amending process.

Comprising the Committee are: Warren
Christopher, a California attorney, former Deputy
Attorney General of the United States, and Vice
President of the Los Angeles County Bar Associa-
tion; David Dow. former Dean and currently
Professor of Law, Nebraska College of Law. a
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member of Nebraska's Constitutional Revision
Commission, and a former member of the Board of
Directors of the American Judicature Society;
John D. Feerick, a New York attorney who served
as advisor to the Association’s Commission on
Electoral College Reform and a member of the
Association’s Conference on Presidential Inability
and Succession; Adrian M. Foley, Jr., a New Jersey
atto’.iev, a member of the House of Delegates, and
President of the Fourth New Jersey Constitution”
Convention (1966); Sarah T. Hughes, United States
District Judge for the Northern District of Texa;;
Albert M. Sacks, Dean, The Harvard Law School,
and former chairman of the Massachusetts Anor-
nev General's Advisory Committee on Civil Rights
ana Civil Liberties; William £¢ Thompson, Judge
of the Superior Court of the District of Columbia,
chairman of the Association's Commirtee on World
Order Under Law, and a member of the Associa-
tion’s Committee on Federal Legislation; and
Samuel W. Witwer, an lllinois attorney, a member
of the Boaro of Directors of the American Judica-
ture Society, and Presiaent of the Sixth Illinois
Constitutional Convention (1969-1970). Robert D.
Evans, assistant director of the Associa. on's Public
Service Activities Division, has served ably as our
liaison.

Throughout our two-year study the members of
the Committee have been ever mindful of the
nature and importance of the task entrusted to
them and they have endeavored to uncover and
unoerstand every fact and point of view regarding
the amending article. Beginning with our organiza-
tional meeting in Chicago on November 20, 1971,
the Committee has met frequently and has scent
an enormous amount of time stucymg. discussing
and analyzing the questions concerned with the
calling of a national constitutional convention. We
all have been guided by the hope of rendering to
the Association a thorough, objective and reaiis-
tically constructive final report on a fundamental
article of the United States Constitution, as other
special committees have done in such fields as
presidentiri succession and electoral college re-
form.

In Ai'just 1972 we filed with the House o<
Delegates a detailed interim report setting forth
certain tentative conclusions reached as a result of



our research and deliberations since our organiza-
tional meeting. Since that recort, we have re-ex-
amined all of the matters commented uoon in it
ana have studied ether questions concerning the
amending article wrvch were not specifically dis-
cussed in our earlier report.

In our work the Comnvrtes has been the benefi-
ciary of substantial quan.itics of valuable research
and background material irovioed by twelve law
students, to whom we expiass our deeo gratitude.
These students are: Richard Altabef, Edward
Miller, Mark Wattennerg, and Ricnard Weisberg of
Columbia Law School; Joan Madden and 3arbara
Manners of Fordham Law School; Shelley 2.
Green and Henry D. Levine of Harvard Law
School: Andrew N. Karlen and Barbara Prager of
New York Law Scnool; Micnael Harris of St.
John's Law School; and Marjorie Elkin of Yale
Law School. The memoranda and papers prepared
by these students have been filed at the Cromwell
Library in the American 3ar Center in ChicagcV

| take pride in the fact that the conclusions and
recommendations set for*th in this report are
unanimous (in ever/ instance but one").

C. Clyde Atkins.*"
Chairman

tini*# mtonc* iomim h o*?* 10. intrt.
*TS* Cammiwwt Ctuifnrtn .t « Umtec Sum Pinnct Jut., i 'or
;ft* SouiP»rn Qmrict ol ~criaj. * lorm tt ntmot' 3f to* nout* a»
ina « 3111 orvnctnt or in* n'ona*
(1960-oil.
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REPORT OF THE ABA SPECIAL CONSTITUTIONAL
CONVENTION STUOY COMMITTEE

Introduction

There are few articles of the Constitution as
important to the continued viability of our govern-
ment and nation as Article V. As Justice Josepn
Story wrote: "A government which ... provides
no means of change ... will either degenerate into
a despotism or, by the pressure of its inequities,
bring on a revolution."1 James Madison gave these
reasons for Article V:

“That useful alterations (in the Constitution! will be
suggested bv experience, could not but be foreseen. It
was requisite therefore that a mode for mtrooucmg
them should be provided. The mode preferred by the
Convention seems to be stamped with every mark of
propriety. It guards equally against that extreme facility
which would render the Constitution too mutable; ano
that extreme difficulty which might perpetuate its
discovered faults. It moreover equally enaoles the
general and the state governments to originate the
amendment of error, as they may be pointed out by the
experience on one ide or on the other."1

Article V sets forth two methods of proposing and
two methods of ratifying amendments to the
United Srates Constitution:

"The Congress, wnenever two-thirds of both Houses
shall deem it necessary, shall propose Amendments to
this Constitution, or. on the Application of the Legisla-
tures of two-thirds of the several States, shall call a
Convention for proposing Amendments, which, in
either Casa, shall be valid to all Intents and Purposes, as
pan of this Constitution, when ratified by the Legisla-
tures of three-fourths of the several States, or by
Conventions in three-fourths thereof, as the one or the
other Mode of Ratification may be proposed by the
Congress ....**

Up to the present time all amendments have been
proposed by the Congress and all but one have
been ratified by the state legislature mode. The
Twenty-First Amendment was ratified by conven-
tions called in the various states. Although there

t



has not been a naiional constitutional convention
since 1787, there have been more than 300
applications from state legislatures over the past
184 years seeking such a convention.™ Every state,
at one time or another, has petitioned Congress for
a convention. These state applications have ranged
from applications calling for a general convention
to a convention dealing with a specific subject, as.
for example, slavery, anti-poiygamy, presidential
tenure, and repeal of prohibition. The pressure
generated by numerous petitions for a constitu-
tional convention is believed to have been a factor
in motivating Congress to propose the Seventeenth
Amendment to change the method of selecting
Senators.

Despite the absence at the 'national level since
1787. conventions have been the preferred instru-
ment for major revision of state constitutions. As
one commentator on the state constitution-making
process has stated: "The convention is purely
American-widely tested and used."3 There have
been more than 200 conventions in the states,
ranging from 15 in New Hampsnire to one in
eleven states. In a substantial majority of the states
the convention is provided for by the state
constitution. In the remainder it has been sanc-
tioned by judicial interpretation and practice.4

Renewed and greater efforts to call a national
constitutional convention have come in the after-
math of the Supreme Court's decisions in Baker v.
Carr* and Reynolds v. Sims.b Shortly after the
decision in Baker v. Carr, the Council of State
Governments recommended that the states petition
Oongress for a national constitutional convention
to propose three amendments to the Constitution.
One would have denied to federal courts original
and appellate jurisdiction over state legislative
apportionment cases; another would have estab-
lished a "Court of the Union" in place of the
Supreme Court; and the third would havr; amended
Article V to allow amendments to be adopted on
the basis of identically-worded state petitions.’
Twelve state petitions were sent to Congress in
1962 and 1964 requesting a convention to propose
an amendment which would remove state legisla-

6. Pan One They aie alto oncuttrd generally in Be'oaie Piaoe' i
pace' wnieh it a'ld included ir. Aoptnon>8. Pan Tyyo



tive apportionment cases from the jurisdiction of
the federal judiciary. In December 1964 the
Council of State Governments recommended at its
annual convention that the state legislatures peti-
tion Congress for a national constitutional conven-
tion to propose an amendment permitting one
house of a state legislature to be apportioned on a
basis other than population.

By 1967 thirty-two state legislatures had adopted
applications calling for a constitutional convention
on the question of apportionment. The wording of
these petitions varied. Several sought consideration
of an amendment to abolish federal judicial review
of state legislative apportionment. Others soug.it
a convention for the purpose of proposing an
amendment which would "secure to the people the
right of some choice in the method of apportion-
ment of one house of a state legislature on a basis
other than population alone." A substantial
majority of states requested a convention to
propose 3 specific amendment set forth haec verba
in their petitions. Even here, there was variation of
wording among a few of these state petitions.3

On March 18. 1967 a front page story in The New
York Times reported that "a campaign for a
constitutional convention to modify the Supreme
Court's one-man, one-vote rule is nearing success."
It said that the opponents of the rule "lack only
two states in their drive” and that "most of official
Washington has been caught by surprise because
the state legislative actions have been taken with
little fanfare." That article prompted immediate
and considerable discussion of the subject both in
and out of Congress. It was urged that Congress
would be under no duty to call a convention even
if applications were received from the legislatures
of two-thirds of the states. Others argued that the
words of Article V were imperative 3nd that there
would be such a duty. There was disagreement as
to whether applications from malapportioned leg-
islatures could be counted, and there were different
views on the authority of any convention. Some
maintained that, once constituted, a convention
could not be restricted to the subject on which the
state legislatures had requested action but could go
so far as to propose an entirely new Constitution.
Adding to the confusion and uncertainty was the

3



fact the; there were no ground rules or precedents
for amending the Constitution through the route
of a constitutional convention.

As ¢ the debate on the convention method of
initiating amendments continued into 1959, one
additional state* submitted an application for a
convention on the reapportionment issue while
another state adopted a resolution rescinding its
previous application.9 Thereafter, the effort to call
a convention on that issue diminished. Recently,
however, the filing of state applications for a
convention on tne school busing issue has led to a
new flurry of discussion on the question of a
national constitutional convention.

The circumstances surrounding the apportionment
applications prompted Senator Sam J. Ervin to
introduce in the Senate on August 17, 1967 a bill
to establish procedures for calling a constitutional
convention. In explaining his reasons for the
proposed legislation, Senator Ervin has stated:

“My conviction was that the constitutional questions
involved were far more important than the reapportion-
ment issue that nad brought them to light, and that they
should receive more orderly and objective consideration
than they had so far been accorded. Certainly it would
be grossly unfortunate if the partisanship over state
legislative apportionment—and | am admittedly a
partisan on the issue—should be allowed to distort an
attempt at clarification of the amendment process
which in the long run must command a higher
obligation and duty than any single issue that might be
the subject of that process."10

After hearings and amendments to the original
legislation, Senator Ervin's bill (S.215) passed the
Senate by an 84 to 0 vote on October 19, 1971."
Although there was no action in the House of
Representatives in the Ninety-Second Session of
Congress, comparable legislation is expected to
receive attention in both Houses in the future.+

*Making ihirtv-tnree in all. including applications Irom two state
legislatures mads m 1963.

S ?15 was re-introduced in the Senate on March 19 1973. as
S.127? and was lavorapiy reconed out o< me Suocornmmee on
Separation o* Powers on June 6. 1973. and passed the Senate Julv
9. 1973 That legislation is set tortn and discussed in Append™ A



Issues Presented

The submission by state legislatures during the past
thirty-five years of numerous applications for a
national constitutional convention has brought
into sharp focus the manifold issues arising under
Article V. Included among these issues are the
following:

1) If the legislatures of two-thirds of the states
apply for a convention limited to a specific
matter, must Congress call such a convention?

2! If a convention is called, is the limitation
binding on the convention?

3) What constitutes a valid application which
Congress must count and who is to judge its
validity?

4) What is the length of time in which applica-
tions for a convention will be counted?

5) How much power does Congress have as to the
scope of a convention? As to procedures such
as the selection of delegates? As to the voting
requirements at a convention? As to refusing
to submit to the states for ratification the
product of a convention?

6) What are the roles of the President and state
governors in the amending process?

7) Can a state legislature withdraw an aoplication
for a convention once it has been submitted to
Congress or rescind a previous ratification of a
proposed amendment or a previous rejection?

8) Are issues arising in the convention process
justiciable?

9} Who is to decide questions of ratification?

Since there has never been a national constitutional
convention subsequent to the adoption of the

S



Constitution, there isno direct precedent to look to
in attempting to answer these questions. In search-
ing out the answers, therefore, resort must be
made, among other things, to the text of Article V,
the origins of the provision, the intent of the
Framers, and the history and workings of the
amending article since 1789. Our answers appear
on the following pages.*

*While we «UO have ttudied a Q'e»t rnan» relates and peripheral
imrei, our conclutiom and recommenoenoni are limned to the
principal oueitiont



General

Recommendations

Responding to our charge, our Committee has
attempted to canvass all the principal questions of
law involved in the calling of a national constitu-
tional convention pursuant to Article V. At the
outset, we note that some, apprehensive about the
scope of constitutional change possible in a nation-
al constitutional convention, have proposed that
Article V be amended so as to delete or modify the
convention method of proposing amendments.2
On the other hand; others have nc:?d that a dual
method of constitutional change was intended by
the Framers, and they contend that relative ease of
amendment is salutary, at least within limits.
Whatever the m ~tsof a fundamental modification
of Article V, we regard consideration of such a
proposal as beyond the scope of our study. In
short, we take the present text of Article V as the
foundation for our study.

It is the view of our Committee that it is desirable
for Congress to establish procedures for amending
the Constitution by the national constitutional
convention method. We recognize that some be-
lieve that it is unfortunate to focus anention on
this method of amendment and unwise to estaolish
procedures which might facilitate the calling of a
convention. The argument is that the establishment
of procedures might make it easier for state legisla-
tures to seek a national convention, and mignt
even encourage them to do so.13 Underlying this
argument is the belief that, at least in modern
political terms, a national convention would ven-
ture into uncharted and dangerous waters. It is
relevant to note in this respect that a similar
concern has been expressed about state constitu-
tional conventions but that 184 years'experience at
that level furnishes little support to the concern.4



We are not persuaded by these suggestions that we
should fail to deal with the convention method,
hoping that the difficult questions never arise.
More than 300 applications during our constitu-
tional history, with every state legislature repre-
sented, stand as testimony that a consiaeration of
procedure is not purely academic. Indeed, we
would ignore at great peril the lessons of the
recent proposals for a convention on legislative
apportionment (the one-person, one-vote issue)
where, if one more state had requested a conven-
tion, a major struggle would have ensued on the
adequacy of the requests and on the nature of the
convention and the rules therefor.

If we fail to deal now with the uncertainties of the
convention method, we could be courting a con-
stitutional crisis of grave proportions. We would be
running the enormous risk that procedures for a
national constitutional convention would have to
be forged in time of divisive controversy and
confusion when there would be a high premium on
obstructive and result-oriented tactics.

It is far more prudent, we believe, to confront the
problem openly and to supply safeguards and
general rules in advance. In addition to being better
governmental technique, a forthright approach to
the dangers of the convention method seems far
more likely to yield beneficial results than would
burying our heads in the sands of uncertainty.
Essentially, the reasons are the same ones which
caused the American Bar Association to urge, and
our nation ultimately to adopt, the rules for
dealing with the problems of presidential disability
and a vice-presidential vacancy which are contained
in the Twenty-nfth Amendment. So long as the
Constitution envisions the convention method, we
think the procedures should be ready if there is a
"contemporaneously felt need" by the required
two-thirds of the state legislatures. Fidelity to dem-
ocratic principles requires no less.

The observation that one Congress may not bind a
subsequent Congress does not persuade us that
comprehensive legislation is useless or impractical.
The interests of the public and nation are better
served when safeguards and rules are prescribed in
advance. Congress itself has recognized this in
many areas, including its adoption of and sub-



Specific

sequent reliance on legislative procedures for han-
ging such matters as presidential electoral vote
disputes and contested elections for the House of
Representatives.l’5 Congressional legislation
fashioned after intensive study, and in an atmo-
sphere free from the emotion and politics that
undoubtedly would surround a specific attempt to
energize the convention process, would be entitled
to great weight as a constitutional interpretation
and be of considerable precedential value. Addi-
tionally, whenever two-thirds of the state legisla-
tures had applied for a convention, it would help
to focus and channel the ensuing discussion and
identify the expectations of the community.

In our view any legislation implementing Article V
should reflect its underlying policy, as articulated
by Madison, of guarding "equally against that
extreme facility which would render the Constitu-
tion too mutable; and that extreme difficulty
which might perpetuate its discovered faults."16
Legislation should protect the integrity of the
amending process and assure public confidence in
its workings.

It is our conclusion that Congress has the power to
establish procedures governing the calling of a
national constitutional convention limited to the
subject matter on which the legislatures of two-
thirds of the states request a convention. In
establishing procedures for making available to the
states a limited convention when they petition for
such a convention, Congress must not prohibit the
state legislatures from requesting a general conven-
tion since, as we view it. Article V permits both
types of conventions (pp. 11-19 infra).

We consider Congress' duty to call a convention
whenever two-thirds of the state legislatures have
concurred on the subject matter of the convention
to be mandatory (p. 17).

We believe that the Constitution does not assign
the President a role in either the call of a
convention or the ratification of a proposed
amendment (pp. 25-28).

We consider it essential that legislation passed by
Congress to implement the convention method
should provide for limited judicial review of
congressional action or inaction concerning a consti-
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tutional convention. Provision for such review not
only would enhance the legitimacy of the process
but would seem particularly appropriate since,
when and if the process were resorted to, it likely
would be against the backdrop of some dissatisfac-
tion with prior congressional performance (pp.
20-25).

We deem it of fundamental importance that
delegates to a convention be elected and that
representation at the convention be in conformity
with the principles of representative democracy as
enunciated by the "one-person, one-vote" deci-
sions of the Supreme Court (pp. 33-37). One
member of the Committee, however, does not
believe that the one-person, one-vote rule is appli-
cable to a constitutional convention.

We believe also that a convention should adopt its
own rules of procedure, including the vote margin
necessary at the convention to propose an amend-
ment to the Constitution (pp. 19-20).

Our research and deliberations have led us to
conclude that a state governor should have no
part in the process by which a state legislature
applies for a convention or ratifies a proposed
amendment (pp. 28-30)."

Finally, we believe it highly desirable for any
legislation implementing the convention metnod of
Article V to include the rule that a state legislature
can withdraw an application at any time before the
legislatures of two-thirds of the states have sub-
mined applications on the same subject, or with-
draw a vote rejecting a proposed amendment, or
rescind a vote ratifying a proposed amendment so
long as three-fourths of he states have not ratified
(pp. 32-33, 37-38).

*We. of course, are referring to a substantive ro s and not a role
tucli as tne agency for The transmittal of applications to Congress, or
for receipt of proooseo amendments for submission to the state
legislature, or for the certification of the act of ratification in the



Authority of
an Article V
Convention

Discussion of Recommendations

Central to any discussion of the convention meth-
od of initiating amendments is whether a conven-
tion convened under Article V can be limited in its
authority. There is thp view, with which we
disagree, that an Article V convention would be a
sovereign assemblage and could not be restricted
by either the state legislatures or the Congress in its
authority or proposals. And there is the view, with
which we agree, that Congress has the power to
establish procedures which would limit a conven-
tion's authority to a specific subject matter where
the legislatures of two-thirds of the states seek a
convention limited to that subject.

The text of Article V demonstrates that a sub-
stantial national consensus must be present in
order to adopt a constitutional amenament. The
necessity for a consensus is underscored by the
requirement of a two-thirds vote in each House of
Congress or applications for a convention from
two-thirds of the state legislatures to initiate an
amendment, and by the requirement of ratification
by three-fourths of the states. From the language
of Article V we are led to the conclusion that there
must be a consensus among the stare legislatures as
to the subject matter of a convention before
Congress is required to call one. To read Article V
as requiring such agreement helps assure "that an
alteration of the Constitution proposed today has
reIati'(_)ln7 to the sentiment and felt neecs of today

The origins and history of Article V indicate that
both general and limited conventions were within
the contemplation of the Framers. The debates at
the Constitutional Convention of 1787 make clear
that the convention method of proposing amend-
ments was intended to stand on an equal footing
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with the congressional method. As Madison ob-
served: Article V "equally enables the general and
the state governments to originate the amendment
of errors as they may be pointed out by the
experience on one side or on the other."18 The
"state" method, as it was labeled, was prompted
largely by the belief that the national government
might abuse its powers. It was felt that such abuses
might go unremedied unless there was a vehicle of
initiating amendments other than Congress.

The earliest proposal on amendments was con-
tained in the Virginia Plan of government intro-
duced in the Convention on May 29, 1787 by
Edmund Randolph. It provided in resolution 13
"that provision ought to be made for the amend-
ment of the Articles of Union whensoever it shall
seem necessary, and that the assent of the National
Legislature ought not to be required thereto."19 A
number of suggestions were advanced as to a
specific article which eventuated in the following
clause in the Convention's Committee of Detail
report of August 6, 1787:
"On the aDplication of the Legislatures of two thirds of
the States in the Union, for an amenomen: of this
Constitution, the Legislature of the United States shall
call a Convention for mar purpose."™
This prooosal was adopted by the Convention on
August 30. Gouverneur Morris's suggestion on that
day that Congress be left at liberty to call a
convention "whenever it pleased" was not ac-
cepted. There is reason to believe that the conven-
tion contemplated under this proposal "was the
last step in the amending process, and its decisions
did not require any ratification by anybody."%

On September 10, 1787 Elbridge Gerry of Massa-
chusetts moved to reconsider the amending pro-
vision, stating that under it "two thirds of the
Stales may obtain a Convention, a majority of
which can bind the Union to innovations that may
subvert the State-Constitutions altogether." His
motion was supported by Alexander Hamilton and
other delegates. Hamilton pointed to the difficulty
of introducing amendments under the Articles of
Confederation and stated that "an easy mode
should be established for supplying defects which
will probably appear in the new System."% He felt
that Congress would be "the first to perceive" and
be "most sensible to the necessity of Amend-



merits," and ought also to be authorized to call a
convention whenever two-thirds of each branch
concurred on the need for a convention. Madison
also criticized the August 30 proposal, stating that
the vagueness of the expression "call a convention
for the purpose" was sufficient reason for recon-
sideration. He then asked: "How was a Convention
to be formed? by what rule decide? what the force
of its acts?" As a result of the debate, the clause
adopted on August 30 was dropped in favor of the
following provision proposed by Madison:
"The Legislature of the U-S- whenever two thirds of
both Houses snail deem necessary, or on the application
of two thirds of the Legislatures of the several States,
shall propose amendments to this Constitution, wnich
sha'l be valid to all intents and purposes as pert thereof,
when the same shall have been ratified by three fourths
at least of the Legislatures of the several States, or by
Conventions in three fourths thereof, as one or the
other mode of ratification may be proposed by the
Legislature of the U.S."23
On September 15. after the Committee of Style
had returned its reDort, George Mason strongly
objected to the amending article on the ground that
both modes of initiating amendments depended on
Congress so that "no amendments of the proper
kind woula ever be obtained by the people, if the
Government should become oppressive .. .."*
Gerry and Gouverneur Morris then moved to
amend the article "so as to require a convention on
application of" two-thirds of the states.24 In
response Madison said that he "did not see why
Congress '..ould not be as much bound to propose
amendments applied for by two thirds of the
States as to call a Convention on the like applica-
tion.” He added that he had no objection against
providing for a convention for the purpose of
amendments "except only that difficulties might
arise as to the form, the quorum &c. which in
Constitutional regulations ought to be as much as
possible avc.'ded."%

*Mason's draft of the Conrtitution, at it stood at that pomt in the
Convention, contained the following notations: "Article 5th - 3v
this article Congress only have the power of propoung amendments
at any future time to this constitution and mould it prove ev*r to
opprrssiw. me wnoie people of America cant mane or even
propose alterations to it; a doctrine utterly tuOversive of the
fundamental principles of the rights and liberties of tne people " 2
The Record! of the Federal Convention of '787. at 529 n 8
(Ferrjnd ed. 19371
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Thereupon, the motion by Morris and Gerry was
agreed to and the amending article was thereby
modified so as to include the convention method
as it now reads. Morris then successfully moved to
include in Article V the proviso that "no state,
without its consent shall be deprived of its equal
suffrage in the Senate."

There vlas little discussion of Article V in the state
ratifying conventions. In The Federalist Alexander
Hamilton spoke of Article V as contemplating "a
single proposition." Whenever two-thirds of the
states concur, he declared, Congress would be
obliged to call a convention. "The words of this
article are peremptory. The Congress 'shall call a
convention'. Nothing in this particular is left to the
discretion of that body."26* Madison, as noted
earlier, stated in The Federalist that both the
general and state governments are equally enabled
to "originate the amendment of errors."

While the Constitutional Convention of HE 7 may
have exceeoed the purpose of its call in framing tne
Constitution,* it does not fellow that a convention
convened under Article V and subject to the
Constitution can lawfully assume such authority.
In the first place, the Convention of 1787 took
place during an extraordinary period and at atime
when the states were independent and there was no
effective national government. Thomas Cooley
described it as "a revolutionary proceeding, and
could be justified only by the circumstances wnich
had brought the Union to the brink of dissolu-
tion.*'27 Moreover, the Convention of 1787 did not
ignore Congress. The draft Constitution was sub-
mitted to Congress, consented to by Congress, and
transmitted by Congress to the states for ratifica-
tion by popularly-elected conventions.

Both pre-1787 convention practices and the gen-
eral tenor of the amending provisions of the first
state constitutions lend support to the conclusions
that a convention could be convened for a specific
purpose and that, once convened, it would have no
authority to exceed that purpose.

*Thu it becjute it wit oiled "lor the tole end exprett ourDDte ot
reviling the Artidet o' Conleaerition »ne reporting wch iiter*
liont »nd Drovitiont therein it m»Ill .. .render the Inderji eonttitu-
tion Kjeaujte to the exigenctet of government *nd tne oretervition
ol the Union
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Of the first state corijtitutions, four provided for
amendment by conventions and three by other
methods.2 Georgia's Constitution provided that
"no alteration shall be made in this constitution
without petitions from a majority of the counties, . ,.
at which time the assembly shall order a convention to
be called for that purpose,' specifying the alterations to
be made, according to the petitions referred to the
assembly by amajority of the counties as aforesaid."29
Pennsylvania's Constitution of 1776 provided for
the election of a Council of Censors with power
to call a convention

"if there appear to them an absolute necessity of
amending any article of the constitution which may be
defective .... But the articles to be amended, and the
amendment proposed, and such articles as are proposed
to be added or abolished, shall be promulgated at least
six months before the day appointed for the election of
such convention, for the previous consideration of the
people, that they may have an opportunity of in-
structing their delegates on the sinject."30
The Massachusetts Constitution of 1780 directed
the G*tnixal Court to have the qualified voters of
the respective towns and plantations convened in
1795 to collect their sentiments on the necessity or
expediency of amendments, 'f two-thirds of the
qualified voters throughout the state favored "re-
vision or amendment,"” it was provided that a
convention of delegates would meet "for the
purpose aforesaid."

The report of the Annapolis Convention of 1786
also reflected an awareness of the binding effect of
limitations on a convention. That Convention
assembled to consider general trade matters and,
because of the limited number of state
representatives present, decided not to proceed,
stating:
‘That the express terms of the powers to your
Commissioners supposing a deputation from all the
States, and having for object the Trade and Commerce
of the United States, Your Commissioners did not
conceive it advisable to proceed on the business of their

mission, under the Circumstances of so partial and
defective a representation.””

In their report, the Commissioners expressed the
opinion that there should be another convention,
to consider not only trade matters but the

*Note me timtientv between thn Unquage lemonem ourii end

tne l«nqu*)e contained in the eariiett drafts 0> Article V Ip. 12,
tuonL
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amendment of the Articles of Confederation. The
limited authority of the Annapolis Commissioners,
however, was made clear:
“If in expressing this wish, or in intimating any other
sentiment, your Commissioners should seem to exceed
the strict bounds of their appointment, they entertain a
full confidence, that a conduct, dictated by an anxiety
for the welfare, of the United States, will not fail to

receive an indulgent construction.
* . .

‘Though  your Comrmssioners could not with
propriety address these ¢ irvations and sentiments to
any but the States they ave the honor to Represent,
they have nevertheless icluded from motives of
respect, to transmit Copit uf this Report to the United
States in Congress assembled, and to the executives of
the other States."
From this history of the origins of the amending
provision, we are led to conclude that there is no
justification for the view that Article V sanctions
only general conventions. Such an interpretation
would relegate the alternative method to an "un-
equal" method of initiating amendments. Even if
the state legislatures overwhelmingly felt that there
was a necessity for limited change in the Con-
stitution, they would be discouraged from calling
for a convention if that convention would auto-
matically have the power to propose a complete re-
vision of the Constitution.

Since Article V specifically and exclusively vests
the state legislatures with the authority to apply
for a convention, we can perceive no sound reason
as to why they cannot invoke limitations in
exercising that authority. At the state level, for
example, it seems settled that the electorate may
choose to delegate only a portion of its authority
to a state constitutional convention and so limit it
substantively.® The rationale is that the state
convention derives its authority from the people
when they vote to hold a convention and that
when they so vote they adopt the limitations on
the convention contained in the enabling legisla-
tion drafted by the legislature and presented on a
"take it or leave it" basis.33 As one state court
decision stated:

“When ihe people, acting under a proper resolution of

the legislature, vote in favor of calling a constitutional

convention, they are presumed to ratify the terms of

the legislative call, which thereby becomes the basis of
the authority delegated to the convention.



Power of
Congress with
Respect to an
Article v
Convention

And anoim.."

"Certainly, the people, may, if they will, elect delegates
for a particular purpose without conferring on them all
their authority ,. .,"3%

In summary, we believe that a substantively-limited
Article V convention is consistent with the purpose
of the alternative' method since the states and
people would have a complete vehicle other than
the Congress for remedying specific abuses of
power by the national government; consistent with
the actua history of the amending article through-
out which only amendments on single subjects
have been proposed by Congress; consistent with
state practice under which limited conventions
have been held under constitutional provisions not
expressly sanctioning a -substantively-limted con-
vention;¥ and consistent with democratic prin-
ciples because convention delegates would be
chosen by the people in an election in which the
subject maner to be dealt with would be known
and the issues identified, thereby enaoiing the
electorate to exercise an informed judgment in the
choice of delegates.

Article V explicitly gives Congress the power to
call 3 convention upon recsiot of apolications from
two-thirds of tne state legislatures and to choose
the mode of ratification of a proposed amendment.
We believe that, as a necessary incident of the
power to call, Congress has the power initially to
determine whether the conditions which give rise
to its duty have been satisfied. Once a Determina-
tion is made that the conditions are present,
Congress' duty is clear—it "shall" call a convention.
The language of Article V, the debates at the
Constitutional Convention of 1787, and statements
made in The Federalist, in the debates in the state
ratifying conventions, and in cor gressional debates
during the early Congresses mal;e clear the manda-
tory nature of this duty.*

«Upon receipt of in* fim ttate application tol a convention a
debate took place m tne Houte of Repretentativet on May 5. 1789,

to wnetner it would be proper to refer th»t application to
committee. A number of Reoretentativei. including Macuon. felt it
would be improper to do », unce it would imply tnsi Congrtti
¢ rignt to dehberjte upon tn* tubiect. Maditon taid mat inn "m i
not tne cate until rwo-tnirdt of tne State Leg iiaturei concurred n
lucn indication. and then it it out 01 tne Power of Congreit to
decline complying, tne wordl ol tn* Conrtitution being expreu and
poutiv* relative to tne agency Csngren may nave in cave or
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While we believe that Congress has the power to
establish standards for making available to the
states a limited convention when they petition for
that type of convention, we consider it essential
that implementing legislation not preclude the
states from applying for a general convention.
Legislation which did so would be of questionable
validity since neither the language nor history of
Article V reveals an intention to prohibit another
general convention.

In formulating standards for determining whether a
convention call should is'.ue, there is a need for
great delicacy. The stancards not only will deter-
mine the call but they also will nave the effect of
defining the convention's authority 3nd deter-
mining whether Congress must submit a proposed
amendment to The states for ratification. The
standards chosen should be precise enough to
permit a judgment that two-thirds of the state
legislatures seek a convention on an agreed-UDon
matter. Our research of possible standards has not
produced any alternatives which we feel are prefer-
able to the "same subject" test embodied in
L 1272. We do feel, however, that the language of
“"ctions *1, 5, 6, 10 and 11 of S.1272 is in need of
improvement and harmonization so as to avoid the
use of different expressions and concepts.

We believe that standards which in effect required
applications to be identical in wording woula be
improper since they would tend to make reson to
the convention process exceedingly difficult in
view of the problems that would be encountered in
obtaining identically worded applications from
thirty-four states. Equally improper, we believe,
would be stancjrds which permitted Congress to

applications ol this natureThe House thut dfctora not »c reler
the application to committee hut rather to ente- it uoon the
Journals ol Congress ana oiacf the original in its tiles 1 Annals ol
Congress, cols 248-51 117891 Further support tor the proposition
that Congress has no discretion on wnetner or not to can a
constitutional con-ention. once two-tniras ol the nates have
applied tor one. mav be lound m IV Elliot, 77ie Detutn in tfit
Severer Starr Conventions on tnt Adoption ot tne Feaerti Constitu-
tion 178 12d »d 18361 Iremerki ot delegate James Iredell ol Nortn
Caro'inal, 1 Annals ol Congress, coi 498 11796) (remarks o< Reo
William Smith ol South Carolina during debate on a proposeo treaty
With Grjat Britain), Cong Globe. 38th Cong , 2d Sess 630 31
118651 (remarks ol Senator Johnwnl



exercise a policy-making role in determining
whether or not to call a convention.*

In addition to the power to adopt standards for
determining when a convention call should issue,
we also believe it a fair inference from the text of
Article V that Congress has the power to provide
for such matters as the r'me and place of the
convention, the composition and financing of the
convention, and the manner of selecting delegates.
Some of these items can only be fixed by Congress.
Uniform federal legislation covering all is desirable
in order to produce an effective convention.

Less clear is Congress' power over the internal rules
and procedures of a convention.+ The Supreme
Court's decisions in Dillon v. Gloss37 and Leser v.
Garnett38 can be viewed as supporting a broad
view of Congress' power in the amending process.
As the Court stated in Dillon v. Gloss: "As a rule
the Constitution speaks in general terms, leaving
Congress to deal with subsidiary matters of detail
as the public interests and changing conditions may
require; and Article V is no exception to the rule.”
On the other hand, the legislative history of Article
V reflects a purpose that the convention method
be as free as possible from congressional domina-
tion, and the text of Article V grants Congress
only two express powers pertaining to a convention,
that is, ne power (or duty) to call a convention
and the power to choose the mode of ratification
of any proposed amendment. In trie absence of
direct precedents, it perhaps can be said fairly that
Congress may not by legislation interfere with
matters of procedure because they are an intrinsic
part of the deliberative characteristic of a conven-
tion.39 We view as unwise and of Questionable
validity any attempt by Congress to regulate the
internal proceedings of aconvention. In particular,
we believe that Congress should not impose a vote

"See our ditcuwon at page* 30-31. infrt.

eFor a related ducutuon, tee the deOatet which took oiace at me
time the Twenr rirtt Amendment m i peing lormuiaied concern,
ing the extent Ol congrenionai power over nate ratifying conven-
tion*. See. e.g., 76 Cong. Rec. 124-34. 2419-21, 4152-55 119331. 77
Cong. Rec, 431-02 (1933); 81 Cong flee. 3175-76 119371. Former
Artornev General A. Mitcneii Pilmer argued mat Congrej* could
legitlaie ail tne necetury provwon* for tne aitemoiy and conduct of
tucn convention® a view that wa« controverted it tne time sy
former Solicitor General Jimet M. Seen.
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Judicial
Review

requirement on an Article V convention. We are
influenced in this regard by these factors:

First, it appears from our research that throughout
our history conventions generally have decided for
themselves the vote that should govern their
proceedings. This includes the Constitutional Con-
vention of 1787, the constitutional conventions
that took place between 1776 and 1787, many of
the approximately two hundred state constitu-
tional conventions that have been held since 1789,
and the various territorial conventions that have
taken place under acts passed by Congress.40
Second, the specific intent of the Framers with
regard to the convention method of initiating
amendments was to make available an alternative
method of amending the Constitution—ene that
would be free from congressional domination.
Third, a reading of the 1787 debates suggests that
the Framers contemplated that an Article V
convention would have the power to determine its
own voting and other internal procedures and tnat
the requirement of ratification by three-fcurths of
the states was intended to protect minority inter-
ests.41

We have considered tne suggestion that Congress
should be able to require a two-thirds vote in order
to maintain the symmetry between the convention
and congressional methods of initiating amend-
ments. We recognize that the convention car, be
viewed as paralleling Congress as the proposing
body. Vet we think it is significant that the Con-
stitution. while it specifies a two-thirds vote by
Congress to propose an amendment, is completely
silent as to the convention vote.

The Committee believes that judicial review of
decisions made under Article V is desirable and
feasible. We believe Congress should declare itself
in favor of such review in any legislation im-
plementing the conventit i process. We regard as
very unwise the approach of S.1272 which at-
tempts to exclude the courts from any role. While
the Supreme Court's decision in Ex pane
McCardle': indicated that Congress has power
under Article Il to withdraw matters from the
jurisdiction of the federal courts, this power is not
unlimited. It is questionable wnether the power
reaches so far as to permit Congress to change



results required by other provisions of the Con-
stitution or to deny a remedy to enforce constitu-
tional rights. Moreover, we are unaware of any
authority upholding this power in cases of original
jurisdiction.43

To be sure, Congress has discretion in interpreting
Article V and in adopting implementing legislation.
It cannot be gainsaid that Congress has the primary
power of administering Article V. We do not
believe, however, that Congress is, or ought to be,
the final dispositive power in every situation. In
this regard, it is to be noted that the courts have
adjudicated on the merits a variety of questions
arising under the amending article. Tht.-p have
included such questions as: whether Congress may
choose the state legislative method of ratification
for proposed amendments which expand federal
power; whether a proposed amendment requires
the approval of the President; whether Congress
may fix a reasonable time for ratification of a
proposed amerdment by state legislatures: whether
the states may restrict the power of their legisla-
tures to ratify amendments or submit the decision
to a popular referendum; and the meaning of the
requirement of atwo-thirds vote of both Houses.44

Baker v. Carr and Powell v. McCormack suggest
considerable change in the Supreme Court's view
since Coleman v. Miller4d5 on questions involving
the political process.

In Coleman, the Court held that a group of state
legislators who had voted not to ratify the child
labor amendment had standing to question the
validity of their state's ratification. Four Justices
dissented on this point. The Court held two
guestions non-justiciable: the issue of undue time
lapse for ratification and the power of a st3te
legislature to ratify after having first rejected
ratification. In reaching these conclusions, the
Court pointed to the absence of criteria either in
the Constitution or a statute relating to the
ratification process. The four Justices who dis-
sented on standing concurred on non-justiciabilitv.
They felt, however, that the Court should have
disapproved Cillon v. Gloss insofar as it decided
judicially that seven years is a reasonable period of
time for ratification, stating tnat Article V gave
control of the amending process to Congress ana
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that the process was "political in its entirety, from
submission until an amendment becomes part of
the Constitution, and is not subject to judicial
guidance, control or interference at any point."
Even though the calling of a convention is not
precisely within these time limits and the holding
in Coleman is not broad, it is not at all surprising
that commentators read that case as bringing
Article V issues generally within the rubric of
"political questions."

In Baker v. Carr,46 the Court held that a claim of
legislative malapportionment raised a justiciable
guestion. More generally, the Court laid down a
number of criteria, at least one of which was likely
to be. involved in a true "political question,” as
follows:
"a textujlly demonstrable constitutional commitment
of the issue to a coordinate political department; or a
lack of judicially discoverable and manageable standards
for resolving it. or the impossibility of deciding without
an initial policy determination of a kind clearly for
non-judicial discretion; or the impossibility of acourt's
undertaking indepenoent resolution without expressing
lack of respect due coordinate branches of government;
or an unusual need for unquestioning adherence to a
political decision already made; or the potentiality of
embarrassment for multifarious pronouncements by
various departments on one question."41

Along with these formulas, there was additional
stress in Baker v. Carr on the fact that the Court
there was not dealing with Congress, a coordinate
branch, but with the states. In reviewing the
precedents, the Court noted that it had held issues
to be nonjusticiable when the matter demanded a
single-voiced statement, or required prompt, un-
guestioning obedience, as in a national emergency,
or contained the potential embarrassment of sitting
in judgment cn the internal operations of a
coordinate branch.

Perhaps the most striking feature of Baker and its
progeny has been the Court's willingness to
project itself into redistricting and reapportion-
ment in giving relief. In addition, some of the
criteria stressed by the Court as determinative of
"political question" issues were as applicable to
Congress as to the states.

In Powell,** the Court clearly markeo out new
ground. The question presented was the constitu-
tionality of the House of Representatives'decision



to deny a seat to Congressman-elect Powell, despite
his having fulfilled the prerequisites specified in
Article I, Section 2 of the Constitution. Even
though it was dealing with Congress, and indeed
with a matter of internal legislative operation, still
it held that the question was a justiciable one,
involving as it did the traditional judicial function
of inteipreting the Constitution, and that a newly
elected Representative could be judged as to
gualifications only as to age, citizenship, and
residence. The Court limited itself to declaratory
relief, saying that the question of whether co-
ercive relief was available against employees of
Congress was not being decided. But the more
important aspect of the decision is the Court's
willingness to decide, it stressed the interest of
voters in having the person they elect take a seat in
Congrpss. Thus, it looked into the clausa on
guali cations and found in the text and history
that Congress was ihe judge of qualifications, but
only of the three specified.

It is not easy to say just how these preceoents
appiy to judicial review of questions involving a
constitutional convention under Article V. It can
be argued that they give three di*erent doctrinal
models, each leading to a different set of con-
clusions. We are inclined to a view which seeks to
reconcile the three cases. Powell may be explained
on the theory that specially protected constitu-
tional interests are at stake, that the criteria for
decisions were rather simple, and that an ap-
propriate basis for relief could be found. Baker is
more complex, but it did not involve Congress
directly. The state legislatures had forfeited a right
to finality by persistent and flagrant malapportion-
ments, and one person, one vote supplied a
judicially workable standard (though the latter
point emerged after Baker). Thus. Coleman may be
understood as good law so far as it goes, on the
theory that Congress is directly involved, that no
specially protected interests are mreatened, and
that the issues are not easily dealt with by the
Court.

Following this approach to the three cases, some
tentative conclusions can be drawn for Article V
and constitutional conventions. If two-thirds of the
state legislatures apply, for example, for a conven-
tion to consider the apportionment of state legisla-

23



tures, and Congress refuses to call the convention,
it is arguable That a Powell situation exists, since
the purpose of the convention method was to
enable the states to bring about a change in the
Constitution even against congressional opposition.
The question whether Congress is required to act,
rather than having discretion to decide, is one very
similar in quality to the question in Powell. The
difficulty not confronted in Powell is that the
relief given must probably be far-reaching, possibly
involving the Court in approving a plan for a
convention. There are at least two answers. The
Court might find a way to limit itself to a
declaratory judgment, as it did in Powell, but if it
must face far-reaching relief, the reapportionment
cases afford a precedent. In some ways, a plan for a
convention would present great difficulties for a
court, but it could make clear that Congress could
change its plan, simply by acting.49

If one concludes that the courts can require
Congress to act, one is likely to see the courts as
able to answer certair ancillary questions of "law,"
such as whether the state legislatures can bind a
convention by the limitations in their applications,
and whether the state legislatures can force the call
of an wunlimited convention. Here wo believe
Congress has a legislative power, within limits, to
declare the effects of the states' applications on the
scope of the convention. Courts should recognize
that power and vary their review according to
whether Congress has acted.

Consequently, this Committee strongly favors the
introduction in any implementing legislation of a
limited judicial review.* It would not only add
substantial legitimacy to any use of the convention
process but it would ease the question of justici-
ability. Moreover, since the process likely would be
resorted to in order to effect achange opposed by
vested interests, it seems highly appropriate that our
independent judiciary be involved so that it can
act, if necessary, as the arbiter.

In view of the nature of the controversies that
might arise under Article V, the Committee be-
lieves that there should be several limits on juuidal

«Appcndi* A ten forth tuggrttiont at to how tuch review might
be provided for in S.1272.



Role
of Executive
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consideration. First, a Congressional determination
should be overturned only if "clearly erroneous.”
This standard recognizes Congress' political role
and at the same time insures that Congress cannot
arbitrarily void the convention process.

Second, by limiting judicial remedies to declara-
tory relief, the possibility of actual conflict be-
tween the branches of government would be
diminished As Powell illustrated, courts are more
willing adjudicate questions with "political"
overtones when not faced with the institutionally
destructive need to enforce the result.

Third, the introduction of judicial review should
not be allowed to delay the amending process
unduly. Accordingly, any claim should be raised
promptly so as to result in an early presentation
and resolution of any dispute. We favor a short
limitation period combined with expedited judicial
procedures such as the selection of a three-judge
district court. The possibility of providing original
jurisdiction in the Supreme Court was rejected for
several reasons. Initiation of suit in the Supreme
Court necessarily escalates the level of the con-
troversy without regard to the significance of the
basic dispute. In addition, three-judge district court
procedures are better suited to an expedited
handling of factual issues.

We do not believe that our recommendation of ?
three-judge court is inconsistent with the American
Bar Association's position that the jurisdiction of
such courts should be sharply curtailed. It seems
likely that the judicial review provided for will
occur relatively rarely. In those instances when it
does, the advantages of three-judge court jurisdic-
tion outweigh the disadvantages which the Associa-
tion has perceived in the existing three-judce court
jurisdiction. In cases involving national constitu-
tional convention issues, the presence of three
judges (including a circuit judge) and the direct
appeal to the Supreme Court are significant advan-
tages over conventional district court procedure.

There is no indication from the text of Article V
that the President is assigned a role in the
amending process. Article V provides that "Con-
gress" shall propose amendments, call a convention
for proposing amendments and, in either case,
choose the mode for ratification of amendments.
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Article 1, Section 7 of the Constitution, however,
provides that "every Order, Resolution, or Vote to
which the concurrence of the Senate and House of
Representatives may be necessary (except on a
question of Adjournment) shall be presented to the
President" for his approval and, if disapproved,
may be repassed by a two-thirds vote of both
Houses.

It has, we believe, been regarded as settled that
amendments proposed by Congress need not be
presented to the President for his approval. The
practice originated with the first ten amendments,
which were not submitted to President Washington
for his approval, and has continued through the
recently proposed amendment on equality of
rights. The question of whether the President's
approval is required was passed on by the Supreme
Court in Hollingsworth v. Virginia.50 There, the
validity of the Eleventh Amendment was attacked
on the ground that it had "not been proposed in
the form prescribed by the Constitution” in that it
had never been presented to the President. Article
I, Section 7 was relied upon in support o* *hat
position. The Attorney General argued Thai

proposing of amendments was "a substantive act.
unconnected with the ordinary business of legisla-
tion, and not within the policy or terms of
investing the President with a qualified negative on
the Acts and Resolutions of Congress." It was also
urged that since a two-thirds vote was necessary for
both proposing an amendment and overriding a
presidential veto, no useful purpose would be
served by a submission to the President in such
case. It was argued in reply that this was no
answer, since the reasons assigned by the President
for his disapproval "might be so satisfactory as to
reduce the majority below the constitutional pro-
portion." The Court held that the amendment had
been properly adopted, Justice Chase stating that
"the negative of the Piesident applies only to the
ordinary cases of legislation: he has nothing to do
with the proposition or adoption of amendments
to the Constitution."5L What was not pointed out,
but could have been, is that had the President's
approval been found necessary, it would have
created the anomaly that only amendments pro-
posed by Congress would be subject to the
requirements inasmuch as Article |, Section 7 by



its terms could not apply to action taken hy a
national constitutional convention.

Subsequent to Hollingsworth, the question of the
President's role in the amending process has been
the subject of discussion in Congress. In 1803 a
motion in the Senate to submit the Twelfth
Amendment to the President was defeated.52 In
1865 the proposed Thirteenth Amendment was
submitted to President Lincoln and, apparently
through an inadvertence, was signed by him. An
extensive discussion of his action took place in the
Senate and a resolution was passed declaring that
the President's signature was unnecessary, in-
consistent with former practice, and should not
constitute a precedent for the future.53 The follow-
ing year President Andrew Johnson, in a report to
the Congress with respect to the Fourteenth
Amendme.it, made clear that the steps taken by
the Executive Branch in submitting the amend-
ment to the state legislatures was "purely min-
isterial” and did not commit the Executive to "an
approval or a recommendation of the amend-
ment."5 Since that time, no proposed amendment
has been submitted to the President for his
approval and no serious question has arisen over
the validity of amendments for that reason. Thus,
the Supreme Court could state in 1920 in Hawke
v. Smith that it was settled "that the submission of
a constitutional amendment did not require the
action of the President.”

While the "call" of a convention is obviously a
different step from that of proposing an amend-
ment, we do not believe that the President's
approval is required. Under Article V applications
from two-thirds of the state legislatures must
precede a call and, as previously noted, Congress'
duty to issue a call once the conditions have been
met clearly seems to be a mandatery one. To
require the President's approval of a convention
call, therefore, would add a requirement not
intended. Not only would it be inconsistent with
the mandatory nature of Congress' duty and the
practice of non-presidential involvement in the
congressional process of initiating amendments but
it would make more difficult any resort to the
convention method. The approval of another
branch of government would be necessary and, if

27



(i) State

28

Governor

not obtained, a two-thirds vote of each House
would be required before a call could issue.
Certainly, the parallelism between the two ini-
tiating methods would be altered, in a manner that
could only thwart the intended purpose of the
convention process as an "equal" method of
initiating amendments.

While the language of Article I, Section 7 expressly
provides for only one exception [i.e., an adjourn-
ment vote), it has been interpreted as not requiring
presidential approval of preliminary votes in Con-
gress, or, as noted, the proposal of constitutional
amendments by Congress, or concurrent resolu-
tions passed by the Senate and the House of
Representatives for a variety of purposes.* As the
Supreme Court held in Hollingsworth, Section 7
applies to "ordinary cases of legislation" and "has
nothirg to do with the proposition or adoption of
amendments to the Constitution.” Thus, the use of
a concurrent resolution by Congress for the issu-
ance of a convention call is in our opinion in
harmony with the generally recognized exceptions
to Article I, Section 7.

We believe that a state governor should have no
pan in the process by which a state legislature
applies for a convention or ratifies a proposed
amendment. In reaching this conclusion, we are
influenced by the fact that Article V speaks of
"state legislatures" applying for a convention and
ratifying an amendment proposed by either Con-
gress or a national convention. The Supreme Court
had occasion to focus on this expression in Hawke

'The concurrent resolution is used to express "the aense of
Congress uoan i given suPiect,” Watkins. C.L.. & Riddick, F.M.,
Senerr Procedure: Precedents and Practices 208 (19641: to express
"facts, principles, opinions, and purposes of the two Houses.”
Oeschler, L., Jefferson's Manual and Rules of the House of
Reoresentatives 185-186 (19691; and to take a joint action
emoodvmg a matter within the limited scape of Congress, as, for
instance, to count the electoral votes, terminate tne effective date of
some laws, and recall bills from the President, Evins, Joe (..
Undarsnndmg Congress 114 <19631. Watkins and Riddick,supra at
206-9. A concurrent resolution was also used bv Congress in
declaring that the Fourteenth Amendment should be promulgated
at part of the Constitution 15 Star 709-10. Other uses include
terminating powers delegated to the President, directing the
expenditure of money appropriated to the use ol Congress, and
preventing reorganization plans taking effect unoer general powers
granted the President to reorganize executive agencies. For an
excellent discussion cf such resolutions, see S. Rep. No 133S. 54th
Cong.. 2d Sesi. (1897).



v. Smith% (No. J) in the context of a provision in
the Ohio Constitution subjecting to a popular
referendum any ratification of a federal amend-
ment by its legislature. The Court held that this
requirement was invalid, reasoning that the term
"legislatures” had a certain meaning. Said the
Court: "What it meant when adopted it still means
for the purpose of interpretation. A Legislature
was then the representative body which made the
laws of the people."% The ratification of a
proposed amendment, held the Court, was not "an
act of legislation within the proper sense of the
word" but simply an expression of assent in which
"no legislative action is authorized or required."”
The Court also noted that the power to ratify
proposed amendments has its source in the Con
stitution and. as such, the state law-making proce-
dures are inapplicable.

That the term "Legislature"” does not always mean
the representative body itself was mace clear by
Smiley v. Holm.5/ That case involved a bill passed
by the Minnesota legislature dividing the state into
congressional districts under Article I, Section '
The bill was vetoed by the governor and not
repassed over his veto. As for the argument that
the bill was valid because Article |, Section 4 refers
to the state "Legislatures." the Court stated:

“The use in the Federal Constitution of the same term
in different relations does not always imply the same

function .... Wherever the term ’legislature’ is used in
the Constitution it is necessary to consider the nature
of the particular action in view . .. ,',ss

The Court found that the governor's participation
was required because the function in question
involved the making of state laws and the veto of
the governor was an integral part of the state's
legislative process. In finding that Article |, Section
4 contemplated the making of laws, the Court
stated that it provided for "a complete code for
congressional elections” whose requirements
"would be nugatory if they did not have appro-
priate sanctions." The Court contrasted this func-
tion with the "Legislature's" role as an electoral
body, as when it chose Senators, and a ratifying
body, as in the case of federal amendments.

It is hard to see how the act of applying for a
convention invoke., the law-making processes of
the state any more than its act of ratifying a
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proposed amendment. If anything, the act of
ratification is closer to legislation since it is the last
step before an amendment becomes a fundamental
part of our law. A convention application, on the
other hand, is several steps removed. Other states
must concur, a convention them must be called by
Congress, and an amendment must be proposed by
tnat convention. Moreover, a convention applica-
tion, unlike legislation dividing congressional dis
tricts, ooes not have the force of law or operate
directly and immediately upon the people of the
state. From a legal point of view, it would seem to
be contrary to Hawke v. Smith and Leser v.
Garnett to require the governor's participation in
the application and ratification processes.®

The excic*ion of the governor from the applica-
tion and ratit'nation processes also finds support in
the overwhelm.l.- practice of the states,60 in the
views of text-writers,6l and in the Supreme Court's
decision in Hollingsworth v. Virginia holding that
the President was excluded from any role in the
process by which amendments are proposed by
Congress.&

A reading of Article V makes clear that an
application should contain a request to Congress to
call a national invention that would have the
authority to propose an amendment to the Con-
stitution. An application which simply expressed a
state's opinion on a given problem or requested
Congress itself to propose an amendment would
not be sufficient for purposes of Article V. Nor
would an application seem proper if it called for a
convention with no more authority than to vote a
specific amendment set forth therein up or down,
since the convention would be effectively stripped
of its deliberative function.* A convention should
have latitude to amend, as Congress does, by
evaluating and dealing with a problem.

On the other hand, an application which expressed
the result sought by an amendment, such as
providing for the direct election of t .j President,
should be proper since the convention itself would
be left free to decide on the terms of the specific

«In commenting on the ratification process the Suoreme Court
nated in AVaw*e v Smith (No. t). "Bom methods of ratification, bv
legislatures or conventions, ctll (or tction by aelibe iyr anem-
6/ages representative of the people, whicn it wat assur ed would
voice tne will of the people." 253 U.S. ai 226 27 (emphasis aooed).



) Timeliness

amendment necessary to accomplish that objective.
We agree with the suggestion that it should not be
necessary that each application be identical or
propose similar changes in the same subject mat-
ter.63

In order to determine whether the requisite agree-
ment among the states is present, it would seem
useful for congressional legislation to require a
state legislature to list in its application all state
applications in effect on the date of its adoption
whose subject or subjects it considers to be
substantially the same. Ey requiring a state legisla-
ture to express the purpose of its application in
relation to those already received, Congress would
have additional guidance in rendering its deter-
mination. Any such requirement, we believe,
should be written in a way that would permit an
application to be counted even though the state
involved might have inadvertently but in good faith
failed to identify similar applications in effect.

In Dillon v. Gloss, the Court upneld the fixing by
Congress of a period during which ratification of a
proposed amendment must be accomplished. In
reaching that conclusion the Court stated that "the
fair inference or implication from Article V is tnat
the ratification must be within some reasonable
time after prooosai, which Congress is free to fix.”
The Court observeo tnat
‘as ratification is but the expression of the approbation
of the people and is to be effective wnen had 'n
three-fourths of the States, there is a fair implication
that it must be sufficiently conumporaneous in that
number of States to reflect the will f the people in all
sections at relatively the same period, which of course
ratification scattered through a long series of years
would not do.” &4
We believe the reasoning of Dillon v. Gioss to be
equally applicable to state applications for a
national constitutional convention. The convening
of a conventioi. to deal with a certain matter
certainly should reflect the "wiil of the people in
all sections at relatively the same period In
the absence of a uniform rule, the timeliness cr
untimeliness of state applications would varv, it
seems, from case to case. It would involve, as the
Supreme Court suggested with respect to the
ratification area in Coleman v. Miller, a considera-
tion of "political, social and economic conditions
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which have prevailed during the period since the
submission of the [applications] ,. . ," 6

A uniform rule, as in the case of ratification of
proposed amendments since 1918,66 would add
certainty and avoid the type of confusion which
surrounded the apportionment applications. Any
rule adopted, however, must take into account the
fact that some state legislatures do not meet every
year and that in many states the legislative sessions
end early in the year.

Although the suggestion of a seven year period is
consistent with that prescribed for the ratification
of recent proposed constitutional amendments, it
can be argued that such a period is too long for the
calling of a constitutional conyention, since a long
series of years would likely be involved before an
amendment could be adopted. A shorter period of
time might more accurately reflect the will of the
people at a given point in time. Moreover, at this
time in our history when social, economic and
political changes frequently occur, a long period of
time might be undesirable. On the other hand, a
period such as four years would give states which
adopted an application in the third and fourth year
little opportunity to withdraw it on the basis of
further reflection. This is emphasized when con-
sideration is given to the fact that a number oi
state legislatures do not meet every year. Hence, a
longer period does afford more opportunity for
reflection on botn the submission and withdrawal
of an application. It also enables the people at the
time of state legislative elections to express their
views. Of course, whatever the period it m2y be
expended by the filing of a new proposal.

The Committee feels that some Ilimitation is
necessary and desirable but takes no position on
Tne exact time except it believes that either four or
seven years would be reasonable and that a con-
gressional determination as to either period snould
be accepted.

There is no law dealing squarely with the question
of whether a state may withdraw an application
seeking a constitutional convention, although some
commentators have suggestec thai a withdrawal is
of no effect.67 The desirability of having a rule on
the subject is underscored by the fact that state
legislatures have attempted to withdraw applica-
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tions, particularly during the two most recent cases
where a large number of state legislatures sought a
convention on a specific issue.* As a result,
uncertainty and confusion have arisen as to the
proper treatment of such applications.

During the Senate debates of October 1971 on
S.215, no one suggested any limitation on the
power to withdraw up to the time that the
legislatures of two-thirds of the states had sub-
mitted proposals. Since a convention should reflect
a"contemporaneously-felt need" that it take place,
we think there should be no such limitation. In
view of the importance and comparatively per-
manent nature of an amendment, it seems desirable
that state legislatures be able to set a<ide applica-
tions that may have been hastily submined or that
no longer reflect the social, economic and political
factors in effect when the applications were origi-
nally adopted. We believe Congress has the power
to so provide.

From a slightly different point of view, the power
to withdraw implies the power to change and this
relates directly to the question of determining
whether two-thirds of the state legislatures have
applied for a convention to consider the same
subject. A state may wish to say specifically
througn its legislature that it does or does not agree
that its proposal covers the same subject as that of
other state propolis. The Committee feels that
this power is desirable.

Finally, we can see no problem with respect to a
state changing a refusal to request aconvention to
a proposal for such a convention. All states, of
course, have rules of one sort or another which
restrict the time at which a once-cefeated proposi-
tion can be again presented. If these rules were to
apply to the call of a federal convention and
operate in a burdensome manner, their validity
would be questionable under Hawke v. Smith.

We believe it of fundamental importance that a
constitutional convention be representative of the
people of the country. This is especially so wnen it
is borne in mind th3t the method was intended to
make available to the "people” a means of rem-
edying abuses by the national government. If the

«Thiji i.tf>trtiDoortionrwnt jno 'j» limi|jlion 10diCJtiO'M
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convention is to be “responsive" to the people,
then the structure most appropriate to the conven-
tion is one representative of the people. This, we
believe, can only mean an election of convention
delegates by the people. An election would help
assure public confidence in the c*vantion process
by generating a discussion of tne constitutional
change sought and affording the peop e the
opportunity to express themselves to the future
delegates.

Although there are no direct precedents in point,
there is authority and substantial reason for con-
cluding, as we do, that the one-person, one-vote
rule is applicable to a national constitutional
convention. In Hadley v. Junior College District,
the Supreme Court held that the rule applied in the
selection of people who carry on governmental
functions.88 While s recent decision, affirmed
without opinion by the Supreme Court, held that
elections for the judiciary are exempt from the
rule, the lower court stated that "judges do not
represent people."8@ Convention delegates, how-
ever, would represent people as well as perform a
fundamental governmental function. As a West
Virginia Supreme Court observed with respect to a
state constitutional convention: "(Ejven thougn a
constitutional convention may not precisely fit
into one of the three branches of government, it is
such an essential incident of government that every
citizen should be entitled to equal representation
therein."70 Other decisions involving conventions
differ as to whether the apportionment of a state
constitutional convention must meet constitutional
standards.7

Of course, the state reapportionment decisions are
grounded in the equal protection clause of the
Fourteenth Amendment and the congressional
decision in Wesberry v. Sanders': was founcec on
Article |, Section 2. Federal legislation providing
for a national constitutional convention would be
subject to neither of these clauses but rather to the
Fifth Amendment. Yet the concept of equal
protection is obviously related to due process and
has been so reflected in decisions under the Fifth
amendment.73

Assuming compliance with the one-person, one-
vote rule is necessary, as we believe it is. what



standards would apply? While the early cases spoke
in terms of strict population equality, recent cases
have accepted deviations from this standard. In
Mahan v. Howell, the Supreme Court accepted
deviations of up to 16.4% because the state
apportionment plan was deliberately drawn to
conform to existing political subdivisions which,
the Court felt, formed a more natural bat's for
districting so as to represent the interests of the
people involved.74 In Abate v. Mundt the Court
upheld a plan for a county board of supervisors
which produced a total deviation of 11.9%."s It
did so on the basis of the long history of dual
personnel in county and town government and the
lack of built-in bias tending to favor a particular
political interest or geographic area.

Elaborating its views on one person, one vote, the
Commiiiee believes that a system of voting by
states at a convention, while patterned after the
original Constitutional Convention, would be un-
constitutional as well as undemocratic and archaic.
While it was appropriate before tne adoption of the
Constitution, at a time when the states were
essentially independent, there can be no justifica-
tion for such a system today. Aside from the
contingent election feature of our electoral college
system, which has received nearly universal con-
demnation as being anachronistic, we are not aware
of any precedent which would support such 3
system today. A system of voting by states would
make it possible for states representing one-sixth of
the population to propose a constitutional amend-
ment. Plainly, there should be a broad representa-
tion and popular participation at any convention.

While the representation provisions of S. 11.72
allowing each state as many delegates as it has
Senators and Representatives in Congress are pre-
ferable to a system of voting by states, it is
seriously questionable whether that structure
wouid be found constitutional because of the great
voting weight it would give to people of one state
over the people of another.* It can be argued that
a representation system in a convention which
parallels the structure in Congress does not violate

*Ute Ol in elKtorii<oli*<jf tyoe <ormul4 would mein thu 15
itatei would be overrepretentrd by 50 percent or more, witn tne
representation ntinq to dose to 375 Percent »or Alli«j CJl'fornij,
On tne Otner hjnd. would B« unoerreoresenteo OV newly 30 percent
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due process, since Congress is the only other body
authorized by the Constitution to propose con-
stitutional amendments. On the other hand, repre-
sentation in the Congress and the electoral college
are explicit parts of the Constitution, arrived at as
a result of compromises at the Constitutional
Convention of 1787. It does not necessarily follow
that apportionment plans based on such models are
therefore constitutional. On the contrary, the
reapportionment decisions make clear that state
plans which deviate from the principle of equal
representation for equal numbers are unconstitu-
tional. As the Supreme Court stated in Kirkpatrick
v. Preisler-.
"Equal representation for equal numbers of people is a
principle designed to prevent debasement of voting
power and diminution of access to elected representa-
tives. Toleration of even small deviations detracts from
these purposes."74
In our view, a system allotting to each state a
number of delegates equal to its representation in
the House of Representa.ives should be an ac-
ceptable compliance with one-person, one-vote
standards.* We reach this conclusion recognizing
that there would be population deviations of up to
50% arising from the fact that each state would be
entitled to a delegate regardless of population. It
would be possible to make the populations sub-
stantially equal by redistricting the entire country
regardless of state boundaries or by giving Alaska
one vote and having every other state elect at large
a multiple of 300,000 representing its population
or redistrict each state on the new population
unit.77 None of these methods, however, seems
feasible or realistic. The time and expense involved
in the creation and utilization of entirely new
district lines for one election, esp”ially since state
election machinery is readily available, is one
factor to be weighed. Another is the difficulty of
creating districts crossing state lines which would
adequately represent constituents from both states.
There is also the natural interest of the voter in
remaining within h *tate. Furthermore, the dual
nature of our political system strongly supports tne
position that state boundaries be respected. Abate

*«We n»v» not ttutJieo me Oittnei of Coiumou aueition, ntnougn
tw note IMil in* DitVict doei not n*v* arol* m in* congremonai
mrtnod of initiating amendment! or in tn* ratification proctti



(iii) Members
of
Congress
as
Delegates

Ratification

v. Mundt, although distinguishable regarding ap-
portionment of a local legislative body, suggests an
analogy on a federal level. The rationale of the
Court in upholding ihe legislative districts within
counties drawn to preserve the integrity of the
towns, with the minimum deviation possible, could
be applicable to apportionment of a convention.
The functional interdependence and the coordina-
tion of the federal and state governments and the
fundamental nature of the dual system in our
government parallel the relationship between the
county and towns in Abate. Appropriate respect
for the integrity of the states would seem to justify
an exception to strict equality which would assure
each state at least one delegate. Thus, a system
based on the allocation of Representatives in
Congress would afford maximum representation
within that structure.

We cannot discern any federal constitutional bar
against a member of Congress serving as a delegate
to a national constitutional convention. We dn not
believe that the provision of Article I, Section 6
prohibiting congressmen from holding offices un-
der the United States would be held applicable to
service as a convention delegate. The available
precedents suggest that an "office of the United
States™ must be created under the appointive
provisions of Article 1178 or involve duties and
functions in one of the three branches of govern-
ment which, if accepted by a member of Congress,
would constitute an encroachment on the principle
of separation of powers underlying our govern-
mental system.? It is hard to see how a state-
elected delegate to a national constitutional con-
vention is within the contemplation of this
provision. It is noteworthy in this regard that
several delegates to the Constitutional Convention
of 1787 were members of the Continental Congress
and that the Articles of Confederation contained a
clause similar to Article I, Section 6.

We express no position on the policy question
presented, or on the applicability and validity of
any state constitutional bars against members of
Congress simultaneously serving in other positions.

As part of our study, the Committee has con-
sidered the advisability of including in any statute
implementing the convention method a rule as to
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whether a state should be able to rescind its
ratification of a proposed amendment or withdrew
a rejection vote. In view of the confusion and
uncertainty which exists with respect to these
matters, we believe that a uniform rule would be
highly desirable.

The difficult legal and policy question is whether a
state can withdraw a ratification of a proposed
amendment. There is a view that Article V en-
visions only affirmative acts and that once the act
of ratification has taken place in a state, that state
has exhausted its power with respect to the
amendment in auestton.8 In support, it is pointed
out that wherr the convention method of ratifica-
tion is cnosen, tne state constitutional convention
would not F »ve the ability to Witndraw its ratifica-
tion after it nad disbanded. Consequently, it is
suggested that a state legislature does not have the
power to withdraw a ratification vote. This sugges-
tion has found support in a few state court
decisions8lL and in the action of Congress declaring
the ratifica'ion of the Fourteenth Amendment
valid desoite ratification rejections in two of the
states making up the three-fourths.

On the other hand, Article V gives Congress tne
power to select the method of ratification and the
Supreme Court has made clear that this power
carries with it the power to adopt reasonable
regulations with resDect to the ratification process.
We do not regard past precedent as controlling but
rather feel that the principle of seeking an agree-
ment of public support espoused i1 Dillon v. Gioss
and the importance and comparatively permanent
nature of an amendment more cogently argue in
support of a rule permitting a state to change its
position either way until three-fourths of tne states
have finally ratified.*8L

*Theie vie*vi of the Committee are in aeco.-o with the rule whien

it expreitco in S.127? md iti preoeceiioi, S.21S. wnicn wat
unammouiiy pasted by the Senate ir Octopei 1971 See 4
mjori



Conclusion

Much of the past discussion on the convention
method of initiating amendments has taken place
concurrently with a lively discussion of the partic-
ular issue sought to be brought before a conven-
tion. As a result, the method itself has become
clouded by uncertainty and controversy and at-
tempted utilization of it has been viewed by some
as not only an assault on the congressional methoa
of initiating amendments but as unleashing a
dangerous and radical force in our system. Our
two-year study of the subject has lea us to
conclude that a national constitutional convention
can be channeled so as not to be a force of that
kind but rather an orderly mechanism of effecting
constitutional change when circumstances require
its use. The charge of radicalism does a disservice
to the ability of the states and people to act
responsibly when dealing with tne Constitution.

We do not mean to suggest in any way that the
congressional method of initiating amendments has
not been satisfactory or, for that matter, that it is
not to be preferred. We do mean to suggest that so
long as the convention method of proposing
amendments is a pan of our Constitution, it is
proper to establish procedures for its implementa-
tion and improper to place unncessary and unin-
tended obstacles in the way of its use. As was
statec by the Senate Judiciary Committee, with
which we agree:

'The committee oelieves that tne responsibility of
Congress under the Constitution is tc enact legislation
whicn makes article V meaningful. This responsibility
dictates that legislation implementing the article should
not be formulated with the objective of making tne
Convention route a dead letter by placing insurmount-
able procedural obsta-'es in us way. Nor on the other
hand should Congress, in tne guise of implementing
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legislation, create procedures designed to facilitate the
aooption of any particular constitutional change." 8

The integrity of our system requires that when the

convention

method is properly resorted to, it be

allowed to function as intended.
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ol the fouiteenth amendment. The ngnt to ratify alter a previous
reiection-wou'd confirm c»eceoents established in connection witn
the ratilicenon’ of the Thirteenth and Fourteenth Amendments
See generally Myers. The Process ol Constitutional Amendment. S.
Doe No. 314 76m Cong .>d Sess (1940)

"S Fteo No 336, 92nd Cong . 1st Sets 2 113711

»



COMMENTS

Our viawt at to th« drjir-
Ibrlity of krgitution m
litmvntmg  thl - conven-
tion mrtnod of innntin
irvndnrnno  app*ai |
oigct 7 to 9

See. 2 Our vwwt *» to the

limnibility of | conven-

tion ire vet forth Ii p*gn
9 to 17.

The phnte "nature of
the amendment or
emendmenli” tt unekur
end diHen from the
phrneofngy contained in
Sections 4, S, 6, 8, 10
and 11. Our dimiwon of
thn item auQeen at oegea
18. 19. 30 and 31.

Appendix A

This appendix is designed to capsultie our comments regarding
various principles reflected in S. 1272 and to cross-reference perti-
nent oaris of our report. The underlining, insertions (noted by
brackets) and deletions which apoear m S. 1272 have been supplied
by us for the purpose of illustrating our comments.

93rd Congress
1st Session

S. 1272

IN THE SENATE OF THE UNITED STATES
March 19, 1973

Referred to the Committee on the Judiciary
Passed the Senate July 9, 1973

A BILL

To provide procedures for calling constitutional
conventions for proposing amendments to the
Constitution ot the United States, on application
of the legislatures of two-thirds of the States,
pursuant to article V of the Constitution.

Be it enacted by the Senate and House of
Representatives of the United States of America in
Congress assembled, that this Act may be cited as
the "Federal Constitutional Convention Procedures
Act".

APPLICATIONS FOR CONSTITUTIONAL CON-
VENTION

SEC. 2. The legislature of a State, in making
application to the Congress for a constitutional
convention under jrtic.'e V of the Constitution of
the United St3tes on and after the enactment of
this Act, shall adopt a resolution pursuant to this
Act stating, in substance, that the legislature
requests the calling of a convention for the purpose
of proposing one or more amendments to the
Constitution of the United States and siting the
nature of tfie amendment or amendments to ce
firoooxd. ~



S*e.3

(I) For th* rwom wt
forth it p*p*i 28 10 30.
w* balirvr thll | rati
fowarnor vhould hivi no
furt in th* proton by
which i rati ¥9*letun
appinrt for a convention.
Thu Mdion a unetiir ii
to wh*th«r i rate miy
on ia own inutitiv* *i-
lign * roll to thi gov*r-
nor. Th* phrmology
concerning th* governor
*Bo a different from tlut

employ*d in  Section
12(b) with r*aD*ct to ri-
ttficition. Additionally,
th* riquirrm*nt (hit
Itlti ftitutory proce-
burn "thill" apply to
Kiplicitioru biffin from
th* terminology of Sec-
tion 12(b) M will it
ninn questions under

Htmkf v. Smith. No. 1,
2S3 U.S. 221 (19201. end
Leser v. Gtrnett, 258
U.S. 130 119221. See
Trornbert* r Florid*,
393 F. Supp. 575 (0.
Fl*. 19731.

(bl At ditcuwed it pigri
20 to 25, the Comminrt
believes thil limited |udi-
oil revww d memiry
and oetiriolr and hat ipe-
crfiully to protioed in a
new proposed Section
16. The introduction of
euch riview rtquir* the
deletion of th* language
regarding the binding na-
ture of con”ewional de-
termination!. Th* “clear-
fy erroneout" rtarvdard
suggested in our pro-
poaed Section 16 ic-
knowieogae th* ippropri-
m»iho of initial congr-
aaionai oatermmations in
th* al/ai but wrthbnwt
the finality of auch dec*-
liom,
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APPLICATION PROCEDURE

SEC. 3. (@ For the purpose of adopting or
rescinding a resolution pursuant to section 2 and
section 5, the State legislature shall follow the rules
of procedure that govern the enactment of a
s&tute by that legislature, but without the need
for approval of the legislature's action by the
governor of the State.

(b) Questions concerning the adoption of a State
resolution cognizable under this Act shall be
[determined]

determinable by the Congress of the United States
ef?-4ts---efee+stons---ff>ef-e<yv--9ftah--be--bfnoff>g--of>-all
other5;-tf>ekKiff>g-St6te-&Fvo--Feder-ei-courts.

TRANSMITTAL OF APPLICATIONS

SEC. 4 (a) Within thirty days a'ter the cdoption by
the legislature of a State of r resolution to apply
for the calling of a constitutional convention, the
secretary of state of the State, or if there be no
such officer, the person who is charged by the
State law with such function, shall transmit to the
Congress of the United States two copies of the



(2) Hew Intsmuch as
mach legislature receives a
copy of all valid applica-
tions pursuant to Section
4(d) (4 (cl in Ss.1272],
preparation of itie list
would be a simple task.
In doing so. the state
would be able to expreis
the purpose of its appli-

cation in relation to
those already received,
thereby assisting Con-

gress in rendering its de-
termination pursuant to
Section 6 (a) as to wheth-
erthe requisne number of
applications have been re-
ceived on "the same sub-
ject."

(c) iVew The adoption of
judicial review requires
that courts be able to
define the accrual of
grievances with particu-
larity. S.1272 leaves un-
certain the status of an
application or rescission
absent specific congres-
sional action. QOur pro-
posed new Section 4(c)
limits the period of un-
certainty to 60 days. If
Congress does not act
upon a state transmittal
within that period, it is
deemed valid. The period
for jidicial review thus
beqgins to run no later
than 60 days after receipt
of tha application.

The possibility of a Sen-
ate filibuster blocking re-
jection of a patently de-
fective application, thus
causing the application to
be deemed valid under
Section 4(c), is offset by
the fact that an action
would lie under Section
161a) for declaratory re-
lief. Section 4(e) express-
ly notes that such a fail-
ure to act is subiect to
review under Section 16.
Slate legislators as well as

application, one addressed to the President of the
Senate, and one to the Speaker of the House of
Representatives.

(b) Each copy of the application so made by any
State shall contain-

(1 >the title of the resolution;

[ (2) to the extent practicable a list of all state
applications in effect on tne dace of adoption
wnose sub/ect or subl/ects are substantially the
same as me suo/ect or suojects set forth in tne
application;J

(3]
42} the exact text of the resolution signed by the
presiding officer of each house of the State

legislature; and

(4]

43} The date on which the legislature adopted the
resolution; and shall be accompanied by a certifi-
cate of the secretary of state of the State, or such
other person as is charged by the State law with
such function, certifying that the application ac-
curately sets forth tne text of the resolution.

[ (¢) Upon receipt, an application shall be deemed
valid and in compliance with article V of tne
Constitution and this Act, unless both Houses of
Congress prior to the expiration of 50 days of
continous session of Congress following the receipt
of such application shall by concurrent resolution
determine the application is invalid, either in whole
or in part. Failure of Congress to act within the
specified period is a determination subject to
review under section 16 of this Act. Such resolu-
tion shall set forth with particularity the ground or
grounds for any such determination. The 60-day
period referre' to herein shall be computed in
accordance witn section 11(b) (2) of this Act.]

49



mvmbvrt ol Congress
would APMir to qualify
M “ijjriiind™  parriei.
S** Coleman v. Miller.
307 U.S. 433 (19391.

Suction 4(el thui rvuilti
in an early datarmmadon
of tha application's pro-
cedural tt(Mcu. Only tha
quaation of tht aimtlanty
of in application's tub-
rret to tht Kibjtct ol
other appliedtioni it rt-
Mrvtd for later determi-
nation by Congren.

Id) Samt at pratant Sac*
t»00 4(c) ol S.1272 ex-
cept (or tht tuggritad in-
aartiont. which art da-
tiP>ad to rrllact tht
introduction ol judicial
review. Tht requirement
for trantmirtal of aophca-
tiont to sate legislature*
it limited to velid applica-
tion*.

(@) For the reatom **t
forth it page* 31 ind 32.
the Commrrttc i*K i
that iorrM time limrtmon
b taoauary and deairabie
but M m no poeihon on
the exact time. except
ballaval that four or
eevan y«n would ba rea-
aonabla and that a eon-
gre-rional determination
aa to aithar rfiould ba
aeoaptad.

Tha Commirtaa'i vwwa at
to Ox uaa of tht "limt
aubiact** tart appear at
page* 18, 19. 30 and 31.

(b) We believe that It rt
dnirtbli to hava a rule
auch aa That contained in
thi* aection permitting
tha withdrawal of an ap-
plication Sm our dncua-
uon of thM pomt at pa”t
32 and 33.
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Id]

-(e)-Within ten days after receipt of a copy of an/
such application, the President of the Senate and
Speaker of the House of Representatives snail
report to the House of which he is the pressing
officer, identifying the State, making application,
the subject of the application, and the number of
States then having made application on such
subject. (Within the 60-day period provided for in
Section 4(c),] the President of the Senate and
Speaker of the House of Representatives shall
jointly cause copies of such application to be sent
to the presiding officer of eacn house oi tne
legislature of every other State and to each
Member of the Senate and House of Representa-
tives of the Congress of the United States, (pro-
vided. however, that an application declared invalid
shall not be so transmitted.]

EFFECTIVE PERIOD OF APPLICATION

SEC. 5 (a) An application submined to the Con-
gress by a State, unless sooner rescinded by the
State legislature shall remain effective for seven
calendar years after the date it is received by the
Congress, except that whenever within a period of
seven calendar years two-thirds or more of the
several States have each submined an application
calling for a constitutional convention on the same
subject all such applications shall remain in effect
untn tne Congress has taken action on a concurrent
resolution pursuant to section 6, calling for a
constitutional convention.

(b) A State may rescind its application calling for a
constitutional convention by adopting and trans-
mitting to the Congress a resolution of rescission/n
conformity with The procedure specified in sec-
lions 3 ana 4. except that no sucn rescission shall
be effective as to any valid application made for a



As lo» the requifement
respecting the procedure]
ta be followed, voe our
commenti to Section
3(e).

(cl See our comments to
Section 31b).

With regard to "the na-

ture o< the amendment

or amendments" phrase-

ology, see our comments
to Section 2.

The concurrent

tion mav alio have to
deal with sucn auntions
as to when the election
of delegates mil cake
place.

The position that the
President has no place m

the calling process is dis-

cussed at pages 2S to Z8.

resolu-
tion calling the conven-

constitutional convention upon any subject after
the date on which tvo-thirds or more of the Slate
legislatures have valia applications penamg before
the Congress seeking amendments on the same
subjects.

Questions concerning the recission of a State's ap-
plication shall be determined by the Congress of
the United States af*-iw-decisfon®-shaW--be--biocfiog

on--aH-othef5--inck)d+f>g--State--and--F-edefal-eouf*s.

CALLING OF A CONSTITUTIONAL CONVEN-
TION

SEC. 6. (a) It shall be the duty of the Secretary of
the Senate and the Clerk of the House of Represen-
tatives to maintain a record of all applications
received by the President of the Senate and
Speaker of the House of Representatives from
States for the calling of a constitutional convention
upon each sublet. Whenever applications made by
two-thirds or more of tne States with rescec: to
the same subject have been received, the Secretary
and the Clerk shall so report in writing to the
officer to whom those applications were transmit-
ted, and such officer thereupon shall announce on
the floor of the House of which he is an officer the
substance of such report. It shall be the duty of
such House to determine that there are in effect
valid applications made by two-thirds of the States
with respect to the same subject. If either House of
the Congress determines, upon a consideration of
any such report or of aconcurrent resolution agreec
to by the other House of the Congress, that tnere
are in effect valid applications made by two-thircs
or more of the States for the calling of a
constitutional convention upon the same subject, it
shall be the duty of that House to agree to a
concurrent resolution calling for the convening of a
Federal constitutional convention upon that sub-
ject. Each sued concurrent resolution tr.ati (1)
designate the place and time of meermg of the
convention, and (2) zet tenh the nature of :he
amendment or amendment tor tne consideration
of wmcn tne convention is called. A copy of eacn
such concurrent resolution agreed to by both
Houses of the Congress shall be transmitted forth-
with to the Governor and to the presiding officer
of eacn house of the legislature of each State.

si



Th* Commitl** beltevei
thil th* principle of on*
penco. on* *otr ippliei
jnd that Section 7U]| eio-
I*tet that principle. Th*
Commm** a of th* view
that an apportionment
plan which allontd to
eech xut* a number of
priegetn equal to it* r»p
rtunution in tne Houm
of Representative* mould
b* an accaptabf* compli.
anet with those »t»n-
Parch Thn lubtect n drt-
cuuad at pages 34 to 37.

The penom entitled to
vote for delcgatn could
be more claarly stated to
include all
titled
bers of the House of
Representatives. Th*
manner of nominating

penom for delegate elec-

tion mignt, at provioed
by S 1272. best be left to
each state.

The question of the eligi-

bility of members of
Congress to be delegates
is discussed at page 37.
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penom en-
to vote for mem-

(b) The convention shall be convenpd not later
than one year after adoption of the resolution.

DELEGATES

SEC. 7. (&) A convention called under this Act
shall be composed of as many delegates from each
State as it is entitled to Senators and Representa-
tives in Congress. In each State two delegates shall
be elected at large and one delegate shall be elected
from each congressional district in the manner
provided by State law. Any vacancy occurring in a
State delegation shall be filled by appointment of
the Governor of each state.

(b) The secretary of state of each State, or, if there
be no such officer, the person charged by State law
to perform such function shall certify to the Vice
President of the United States the name of each
delegate elected or appointed by the Governor
pursuant to this section.

fc) Delegates shall in all cases, except treason,
felony, and breach of the peace, be privileged from
arrest during their attendance at a session of the
convention, and in going to and returning from the
same and for any speech or debate in the con-
vention they shall not be questioned in any
other place.

(d) Each delegate shall receive compensation for
each day of service and shall be compensated for
traveling and related expenses. Provision snail be
madP therefor in the concurrent resolution calling
the convention. The convention shall fix the com-
pensation of employees of the convention.

CONVENING THE CONVENTION

SEC. 8. la) The Vice President of the United States
shall convene the constitutional convention. He
shall administer tne oath of office of the delegates
to the convention and shall preside until the
delegates elect a presiding officer who shall preside
thereafter. Before taking his seat each delegate shall
subscribe to an oath by which he shall be commit-
ted during the conduct of the convention to refrain
from proposing or casting his vote in favor of any
proposed amendment to the Constitution of the
United States relating to any subject which is not



Tm« Commute* agrm
with the pnncioi* that
eech Oeleajte have one
vote.

(al The Committee be-
liaee* that Congreu
ihould not impota a vote
raquirtment on a conven-
tion. It <iewt *1 un-
wnte and ot quettionable
vatiditv any ittemot to
requute the mlarnal pro-

named or described in the concurrent resolution of
the Congress by which the convention was called.
Upon the election of permanent officers of the
convention, the names of such officers shall be
transmitted to the President of the Senate and the
Speaker of the House of Representatives by the
elected presiding officer of the convention. Further
proceedings of the convention shall be conducted
in accordance with such rules, not inconsistent
with this Act, as the convention may adopt.

(b) There is hereby authorized to be appropriated
such sums as may be necessary for the payment of
the expenses of the convention.

(c) The Administrator of General Services shall
provide such facilities, and the Congress and each
executive department and agency shail provide
such information and assistance, as the convention
may require, upon written reauest made by the
elected presiding officer of the convention.

PROCEDURES OF THE CONVENTION

SEC. 9. (&) In voting on any question before the
convention, including the proposal of amendments,
each delegate shall have one vote.

(b) The convention shall keep a daily verbatim
record of its proceedings and publish the same. The
vote of the delegates on any question shall be
entered on tne record.

'z) The convention shall terminate its proceedings
within one year after the date of its first meeting
unless the period is extended by the Congress by
concurrent resolution.

(d) Within thirty days after the termination of the
proceedings of the convention, the presiding offi-

cer shall transmit to the Archivist of the United
States all records of official proceedings of the
convention.

PROPOSAL OF AMENDMENTS

SEC. 10. (a) Except as provided in subsection (b)
of this section, a convention called under this Act
may propose amendments to the Constitution by a
vote of two-third: of the total number of delegates
to the convention

S3



Ctdum of a convention.
It alto notes that the vote
requirement in S.1272

baud on the total num-

ber of delegates a more
rtrmpent than
quired for amendments
proposed by Congress.
See pages 17 to 20 of this
report,

(bl See our comments to
Section 2 with regard to
the underlining and our
comments to  Section
3lb) as for the deletions.

Ibl The position that the
President has no place in
ths process is discussed
at pages 25 to 28.

At for the language "re-
lates to or includes a sub-
lect" in (BI, aee our com-

ments to Section 2.

that re-

(b) No convention called under this Act may
propose any amendment or amendments of a
nature different from that stated in the concurrent
resolution calling the convention. Questions arising
under this subsection shall be determined -solely by
the Congress of the United States afid-'-ts-dectsions
shall"be-binding-on-ell-o#ve«;-includino-State-and
Fedefa”™-eotms.

APPROVAL BY THE CONGRESS AND TRANS-
MITTAL TO THE STATES FOR RATIFICATION

SEC. 11. (a) The presiding officer of the conven-
tion shall, within thirty days after the termination
of its proceedings, submit to the Congress the
exact text of any amendment or amendments
agreed upon by the convention.

(b) (1) Whenever a constitutional convention called
under this Act has transmitted to the Congress a
proposed amendment to the Constitution, the
President of tne Senate and the Speaker of the
House of Representatives, acting jointly, snail
transmit such amendment to the Administrator of
General Services upon the expiration of the first
period of ninety days of continuous session of the
Congress following the date of receipt of such
amendment unless within that period both Houses
of the Congress have agreed to (a) a concurrent
resolution directing the earlier transmissior of such
amendment to the Administrator of General Ser-
vices and specifying in accordance with article V of
the Constitution the manner in which such amend-
ment shall be ratified, or (B) a concurrent resolu-
tion stating that the Congress disapproves the
submission of such proposed amendment to the
States because sucn proposed amendment relates
to or includes a subject which differs from or was
not mciuaea among tne suo/ects nameo or oe-
scnoea in tne concurrent resolution o1 tne Con-
gress Dy wnicn tne convention was called, or
because the procedures followed by the convention



(blit ti not d ttf wh«tJi»r
tho wcnon would aenol
any soactai limitation
adootid by * rat* with
ratpact to ratification,
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the governor or any other
body. Sea our commenu
to Section 3(al.

The axeJuuon of 'he gov-
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with which we agree, ti
diicuoad at peget «8 to
30.

in proposing the amendment were not in substan-
tial conformity with the provisions of this Act. No
measure agreed to by the Congress which expresses
disapproval of any such proposed amendment for
any other reason, or without a statement of any
reason, shall relieve the President of the Senate and
the Speaker of the House of Representatives of the
obligations imposed upon them by the first sen-
tence of this paragraph.

(2) For the purposes of paragraph (1) of this
subsection, (A) the continuity of a session of the
Congress shall be broken only by an adjournment
of the Congress sine die, and (B) the days on which
either House is not in session because of an
adjournment of more than three days to a day
certain shall be excluded in the computation of the
period of ninety days.

(c) Upon receipt of any such proposed amendment
to the Constitution, the Administrator shall trans-
mit forthwith to each of the several States a duly
certified copy thereof, a copy of any concurrent
resolution agreed to by both Houses of the
Congress which prescribes the time within which
and the manner in which such amendment shall be
ratified, and a copy of this Act.

RATIFICATION OF PROPOSED AMENDMENTS

SEC. 12. (a) Any amendment proposed by the
convention and submitted to the States in accord-
ance with the provisions of this Act shall be valid
for all intents and purposes as part of the Constitu-
tion of the United States when duly ratified by
three-fourths of the States in tne manner and
within the time specified.

(b) Acts of ratification shall be by convention or
by State legislative action as the Congress may
direct or as specified in subsection (c) of this
section. For the purpose of ratifying proposed
amendments transmitted to the States pursuant to
this Act the State legislatures shall adopt their own
rules of oroceaure. Any State action ratifying a
proposed amendment to the Constitution shall be
valid without the assent of the Governor of the
State.

(c) Except as otherwise prescribed by concurrent
resolution of the Congress, any proposed amend-
55



(*Mb) At diicuaed »t
p»gei 37 and 38. ihe Com-
mint* agrw with th*
principle p«imining a
ttate to rescind a ratifica-
tion or rejection vote.

(cl See our commenB to
Section 3(b).

merit to the Constitution shall become valid when
ratified by the legislatures of three-fourths of the
several States within seven years from the date of
the submission thereof to the States, or within
such other per'od of time as may be prescribed by
such proposed amendment.

(d) The secretary of state of the State, or if there be
no such officer, the person who is charged by State
law with such function, shall transmit a certified
copy of the State action ratifying any proposed
amendment to the Administrator of General Ser-
vices.

RECISSION OF RATIFICATIONS

SEC. 13. (a) Any State may rescind its ratification
of a proposed amendment by the same processes
by which it ratified the proposed amendment,
except that no State may rescind when there are
existing valid ratifications of such amendments by
three-fourths of the States.

(b) Any State may ratify a proposed amendment
even though it previously may have rejected the
same proposal.

(c) Questions concerning State ratification or rejec-
tion of amendments proposed to the Constitution
of the United States, shall be determined-solefy- by
the Congress of the United States and-its-deei&ions
skaU--be--binding-on-6ll-<H-her-5;*-ifK;ludin9-State-end
Fedef&J-eow-ts-.

PROCLAMATION OF CONSTITUTIONAL

AMENDMENTS

SEC. 14. The Administrator of General Services,
when three-fourths of the several States have
ratified a proposed amendment to the Constitution
of the United States, shall issue a proclamation
that the amendment is a part of the Constitution
of the United States.

EFFECTIVE DATE OF AMENDMENTS

SEC. 15. An amendment proposed to the Constitu-
tion of the United States shall be effective from
the date specified therein or, if no date is specified.
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in proposing the amendment were not in substan-
tial conformity with the provisions of this Act. No
measure agreed to by the Congress which expresses
disapproval of any such proposed amendment for
any other reason, or without a statement of any
reason, shall relieve the President of the Senate and
the Speaker of the House of Representatives of the
obligations imposed upon them by the first sen-
tence of this paragraph,

(2) For the purposes ofparagraph (1) of this
subsection, (A) the continuity of a session of the
Congress shall be broken only by an adjournment
of the Congress sine die, and (B) the days on which
either House is not in session because of an
adjournment of more than three days to a day
certain shall be excluded in the computation of the
period of ninety days.

(c) Upon receipt of any such proposed amendment
to the Constitution, the Administrator shall trans-
mit forthwith to each of the several States a duly
certified copy thereof, a copy of any concurrent
resolution agreed to by both Houses of the
Congress which prescribes the time within which
and the manner in which such amendment shall be
ratified, and a copy of this Act.

RATIFICATION jF PROPOSED AMENDMENTS

SEC. 12. (a) Any amendment proposed by the
convention and submitted to the States in accord-
ance with the provisions of this Act shall be valid
for all intents and purposes as part of the Constitu-
tion of the United States when duly ratified by
three-fourths of the States in the manner and
within the time specified.

(b) Acts of ratification shall be by convention or
by State legislative action as the Congress may
direct or as specified in subsection (c) of this
section. For the purpose of ratifying proposed
amendments transmitted to the States pursuant to
this Act the State legislatures shall adopt their own
rules of procedure. Any State action ratifying a
proposed amendment to the Constitution shall be
valid without the assent of the Governor of the
State.

(c) Except as otherwise prescribed by concurrent
resolution of the Congress, any proposed amend-
55



New. Tha purpow of our
propowd Saction 16 a to
provide limited judicial
review of controvertrs
arainq under S.1272. The
procedural framework of
the bill tea forth clear
ttandarcfa for adjudica-
tion of many of the po-
tential controversies, and
to thf* evtcnt judicial in-
tarprecation of the act
doe* not differ from the
normal role of the courts.
Moreover, determination!
tuch as the similarity ol
applications o.” the con-
formity of proposed
amendments to the scooe
of the convention call are
no more difficult than,
say. interpretation of the
general language of the
antitrust laws or the se-
curities acts. The fict
that these questions oc-
cur in a constitutional
context does not dimin-
ish the skill of the Bench
to interpret and develop
the law in light of tie
factual situations of a
given controversy.

Selection of a three-judge
district court as the ini-
tial forum for controver-
sies acknowledges that
many controversies may
be essentially state ques-
tions. For example. Con-
gress might reject an ap-
plication because of a de-
fect in the composition
of the sxatn legislature.
Cf, Peruskey v. Remo-
ton, 337 F. Supp. 231,

235 ID. Utah 19691.
itf'd. 431 F. 2d 378
11Oth Cir. 19701. cert,

denied. 401 U.S. 913. In
this instance, it seems
preferable to provide that
the district court,
schooled in state matters,
make the initial review.
Appeal from three-tudge
courts would lie in the
United States Supreme
Court.

then on the date on which the last State necessary
to constitute three-fourths of the States of the
United States, as provided for in article V. has
ratified the same.

JUDICIAL REVIEW

(SEC. 16. (a) Determinations and findings made by
Congress pursuant to the Act shall be binding and
final unless clearly erroneous. Any person ag-
grieved by any such determination or finding or by
any failure of Congress to make a determination or
finding within the periods provided in this Act may
bring an action in a district court of the United
States in accordance with 28 U.S.C. § 1331 and 28
U.S.C. 8§ 2201 without regard to the amount in
controversy. The action may be brought against
the Secretary of the Senate and the Clerk of the
House of Representatives or. where appropriate,
the Administrator of General Services, and such
other parties as may be necessary to afford the
relief sought. The district courts of the United
States shall have exclusive jurisdiction of any
proceedings instituted pursuant to this Act, and
such proceedings shall be heard and determined by
three judges in accordance with 28 U.S.C. § 2284.
Any appeal shall be to the Supreme Court.]
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New This subsection
would establish a short
limitation period. Since
the introduction of |udi
cial review should not be
allowed to delay the
amending process un-
duly, any claim must be
ratsad promptly. The lim-
itations period combined
wilh expedited judicial
procedures a designed to
raeult in early presenta-
tion and resolution of
any dispute.

[ (b) Every claim arising under this Act shall be
barred unless suit is filed thereon within sixty days
after such claim first arises.]



A Note on the
Table:

Appendix B

Article V Applications Submitted Since 1789

PART ONE: A Tabulation of Applications
by States and Subjects

By Barbara Prager and Gregory Milmoe*

This table is offered as a comprehensive compila-
tion of Article V applications categorized by state
and by application content. The table maximizes
the number of applications, i.e., whenever any
source recognizes an application, it has been
included in this table. For this reason it must be
emphasized that the totals are valuable only as an
overview and not for the purpose of determining
whether two-thirds of the states have aoplied for a
convention on any given category.

Allowing for slight semantic differences among tne
authorities consulted, the categories used are, for
the most part, generally accepted. Any readily
discernible differences are set forth in the notes
below. A more serious problem is the sometimes
sharp disparity among the sources consulted witn
regard to what should be recognized as an applica-
tion. Rather than attempt to make definitive
judgments as to what applications should be
treated as such, we have set out in the notes below
the generally recognized applications followed by
the applications recognized by particular sources.

A total of six sources were selected for consulta-

tion in the preparation of this table. They are:
(continued on cage 52)

‘Barbara Prager is a student at New York Law
School and Gregory Milmoe a student at Ford-
ham Law School. We are deeply grateful to them
for their time and efforts in preparing these
documents for our Committee and are pleased to
have them accompany our report. We believe
they present an excellent overview of the types
of applications which have been submined to
Congress since the adoption of the Constitution,
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ALASKA : .
ARIZONA ; ' : .
ARKANSAS s 1 1 : 2 1 1 1 .
CALIFORNIA 3 1 1 1 3 9
COLORADO 1 1 2 1 1 : 7
CONNECTICUT ¢ 1 . 2
DELAWARE : ' . .
FLORIDA 1 3 1 1 1 1 1 2 i 12
GEORGIA 1 ¢ 1 s 1 1 : .
HAWAII . .
IDAHO 2 1 2 2 2 o
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IOWA A 1 1 1 1 10
KANSAS A 1 : 7 1 .
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MAINE . 1 1 . .
MARYLAND 2 1 1 ! 1 .
MASSACHUSETTS 1 1 1 s .
MICHIGAN 1 1 2 ! 1 1

MINNESOTA 2 ! 1 A
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leoohnued Irom pjge 591

Buckwalter, “Constitutional Conventions and State
Legislators,” 20 J.Pub.L. 543 (1971) (hereinafter
cited as Buckwalter]; Graham, “The Role of the
States in Proposing Constitutional Amendments,”
49 A.B.A.J. 1175 (1963) (hereinafter cited as
Graham]; E. Hutton, State Applications to Congress
Calling for Conventions to Propose Constitutional
Amendments (January 1963 to June 8, 1973),
June 12, 1973 (Library of Congress, Congressional
Research Service, American Law Division Paper)
[hereinafter cited as Library of Congress Study]:
Hearings on S. .2307 Before the Subcomm. on
Separation of Powgrs of the Senate Comm, on *he
Judiciary, 90th Cong., 1st Sess. 115-18 (1967)
[hereinafter cited as 1967 Hearings]; Tydings, Fed-
eral Constitutional Convention, S. Doc. No. 78,
71st Cong., 2d Sess. (1930) [hereinafter cited as
1930 S.Doc.]; and W. Pullen, "The Application
Clause of the Amending Provision of the Constitu-
tion," 1951 (unpublished dissertation in Univ. of
North Carolina Library) [hereinafter cited as
Pullen].

It should be noted that certain of the studies
consider only limited time periods and, therefore,
were consulted only for the time periods indicated:
Buckwalter (1788-1971); Graham (1788 1963);
Library of Congress Study (1963-73); 1967 Hear-
ings (1963-67); 1930 S. Doc. (1788-191 1); Pullen
(1783-1951).

Buckwalter, Pullen, 1930 S. Doc. and Graham were
consulted. All sources cite: Ga. 1832; Mo. 1907;
N.Y. 1789; Tex. 1899; Ga. 1788;Wis. 1929.

Buckwalter, Pullen and Graham cite: Ill. 1861; Ind.
1861; Ky. 1861; Ohio 1861; Wash. 1901; Wis.
1911.

Buckwalter and Graham cite: Va. 1861.

Pullen cites: Ky. 1863; N.J. 1861; N.C. 1866, Ore.
1864;S.C. 1832.

Buckwalter apparently categorized 15 applications
as “General" applications, which he also included
in his “Direct Election of Senators" category. They
are: Colo. 1901; Ill. 1903; lowa 1907, 1909; Kan.
1901, 19C5, 1907; La. 1907; Mont. 1911; Neb.
1907; Nev 1907; N.C. 1907; Okla. 1903; Ore.
1901; Wash. 1903.



Direct
Election of
Senators

Anti-
Polygamy

Pullen, Graham, 1930 S. Doc., and Buckwalter
were consulted. All sources cite: Ark. 1901, 1903;
Cal. 1903, 191 1; Colo. 1901; Idaho 1903; Il
1903, 1907, 1909; Ind. 1907; Ildaho 1901*; lowa
1904, 1909; Kan. 1907; Ky. 1902; La. 1907; Me.
1911; Mich.1901; Minn. 1901; Mo. 1901, 1905;
Mont. 1901, 1905,1907, 1911; Neb. 1893, 1901,
1903, 1907; Nev. 1901, 1903, 1907; N.J. 1907;
N.C. 1901, 1907; Ore. 1901, 1903, 1909; Pa.
1901; S.D. 1901, 1907, 1909; Tenn. 1901, 1905;
Tex. 1901; Utah 1903; Wash. 1903; Wis. 1903,
1907.

Pullen, Graham and Buckwalter cite: Ark. 1911;
lowa 1907; Minn. 1911; Mo. 1903; Mont. 1903;
Nev. 1905; N.D. 1903; Ohio 1908, 191 1; Okla.
1908 [1930 S. Doc. dated this application 19091;
Tenn. 1903; Tex. 1911.

Graham, Buckwalter and 1930 S. Doc. cite: Kan.
1901; Wyo. 1895.

Graham and Buckwalter cite: Kan. 1905, 1909;
Mont. 1903; Wis. 1903, Ore. 1907.

Pullen, Graham and 1930 5. Doc. cite: [as second
applications] Ore. 1901, 1903.

1930 S. Doc. cites: [second applications] lowa
1904.

Pullen dies: [second applications] Cal. 1911; Tenn.
1901; Nev. 1901; lowa 1911; Ore. 1909.

*Graham, Pullen and 1930 S. Doc. note that this
application proposed the direct election of the
President and Vice President as well as Senators.

Pullen, Graham, Buckwalter and 1930 S. Doc. 'were
consulted. AIll sources cite: Del. 1907; Ill. 1913;
Mich. 1913; Mont. 1911; Neb. 1911; N.Y. 1906;
Ohio 1911; S.D. 1909; Tenn. 1911; Vt. 1912;
Wash. 1909; Wis. 1913.

Pullen, Graham, and Buckwalter cite: Cal. 1909;
Conn. 1915; lowa 1906; La. 1916; Me. 1907; Md.
1903, 1914, Minn. 1909; N.H. 1911; Okla. 1911;
Ore. 1913; Pa. 1907, 1913; S.C. 1915; Tex. 1911;
W. Va. 1907.

Graham and Buckwalter cite: N.D. 1907; Wash.
1910.
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Repeal of
Prohibition
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Repeal of 16th
Amendment

World
Federal
Government
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Presidential
Tenure

Treaty
Making
of the
President

Revision of
Article V

Pullen, Buckwaiter and Graham were consulted.
All sources cite: Mass. 1931; Nev. 1925; N.J. 1932;
N.Y. 1931; Wis. 1931.

Graham and Buckwaher were consulted.+ All
sources cite: Ala. 1943'; Ark. 1943f; Del. 1943;
Fla. 1951; Ga. 1952'a)\ [ll. 1943r; Ind. 1943.
1957; lowa 1941' 1951; Kan. 1951; Ky. 1944
La. 1950r; Me. 1941, 1951f; Mass. 1941r; Mien.
1941, 1949; Miss. 1940. Neb. 1949'; N.H. 1943,
1951; N.J. 1944'; N.M. 1951; Nev. 1960(a> Okla.
1955; Pa. 1943; R.l. 1940'; Utah 1951; Va.
1952,a,\Wis. 1943"; Wyo. 1939; S.C. 1952(al.

+Packard, "Constitutional Law; The States and the
Amending Process,” 45 A.B.A.J. 161 (1959),
limiting his discussion to this subject, lists applica-
tions (undated) from: Idaho, Mont.. S.D. and
Tenn., none of which are cited by any other source.

Graham cites: Colo. 1963, La. 1960,a,;Mc. 1939.
Tex. 1961,al; Wyo. 1959lal.

(al Repeal of 16th Amendment.

*Graham cites these as Repeal applications while
Buckwalter merely cites them as tax limitation
applications.

r = Rescinded

Pullen, Graham, ana 3ucxwaher were consulted.
All sources cite: Cal. 1949*. Conn. 1949; Fla.
1949. Me. 1949. NJ. 1949*; N.C. 1949*

Graham and Buckwaher cite: Fla. 1943, 1945.

*Rescinded

Pullen. Graham, and Buckwaher were consulted.
All sources cite: Ill. 1943. lowa. 1943. Mien. 1943.
Mont. 1947; Wis. 1943.

Pullen, Graham, and Buckwaher were consulted.
All sources cite: Fla. 1945.

Buckwaher and Graham cite: Ga. 1952. Ind. 1957.

Buckwaher. Graham, and Library of Cong'ess
Study* were consulted. AIll sources cite: Ark.
1963; Fla. 1963; Idaho 1963. Ill. 1963; Kan.
1963'; Mo. 1963. Okla. 1963; S.C. 1963; S.D.
1963. Tex. 1963. Wyo. 1963.



Give States
Exclusive
Jurisdiction
Over Public
Schools

Supreme
Court
Decisions

Apportion-
ment

Buckwalter and Graham cite: Idaho 1957, Ill.
1953; Ind. 1957; Mich. 1956; S.D. 1953, 1955;
Tex. 1955.

*The Graham study continued through 1963.
while the Library of Congress Study began in 1963.

r = Rescinded

Buckwalter and Library of Congress Study cite:
Va. 1965.

Buckwalter, Graham and Library of Congress
Study were consulted.

Buckwalter and Graham cite: Ga. 1955, 1959.

Buckwalter and Library of Congress Study cite:
Ga. 1965; La. 1965; Miss. 1965.

Graham cites: Va. 1960*

eThe Graham study continued through 1963,
while the Library of Congress Study becan in
1963.

Graham was the only source consulted.

Graham cites: Ark. 1961; Fla. 1957; Ga. 1961; La.
1960.

Buckwalter, 1967 Hearings, and Library of Con-
gress Study were consulted. All sources cite: Ala.
1965; Ariz. 1965; Ark. 1963, 1965; Colo. 1965;
Fla. 1965; Idaho 1963, 1965; Ill. 1967; Ind. 1967;
Kan. 1963f, 1965r; Ky. 1965; Md. 1965; Minn.
1965; Miss. 1965; Mo. 1963, 1965; Mont. 1963.
1965; Neb. 1955; Nev 1963, 1967; N.H. 1965;
N.M. 1966; N.C. 1965; N.D. 1967; Okla. 1965;
S.C. 1965; S.D. 1965; Tenn. 1966; Tex. 1963.
1965; Utah 1965; Va. 196A. 1965; Wasn. 1963;
Wyo. 1963.

Buckwalter and Library of Congress Study cite:
Ala. 1966; Colo. 1967; lowa 1969; Ill. 1965; N.D.
1965.

Buckwalter and 1967 Hearings cite: Ca. 1965; La.
1965; S.C. 1963.

Library of Congress Study and 1967 Hearings cite:
S.D. 1963.

Buckwalter cues: Ind. 1957.
Library of Congress Stud', cites: Alaska 1965; Cal.
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Court of
the Union

Prayer in
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Redistribu*
tion of
Presidential
Electors

Presidential
Disability
and
Succession

Revenue
Sharing

1965; Nev. 1965; Okla. 1963; R.l. 1965; Utah
1963.

r = Rescinded

Graham, Library of Congress Study, and Buck-
swaiter were consulted. All sources cite: Ala. 1963;
Ark. 1963, Fla. 1963.

Graham and Buckwaher cite: S.C. 1963; Wyo.
1963.

Buckwaher and Library of Congress Study were
consulted. All sources cite: Mass. 1964.

Library of Congress Study cites: Ariz. 1972; Md.
1966, N.D. 1963.

Buckwaher, Graham, and Library of Congress
Study were consulted. All sources cite: Ark. 1963;
Kan. 1963r; Mont. 1963; Utah 1963; Wis. 1963.

Buckwaher and Library of Congress Study cite:
Neb. 1965, Okla. 1965.

Buckwaher and Graham cite. Tex. 1963.
Buckwaher ches: Ill. 1967.

While Buckwaher cites Colo. 1965 and S.D. 1965,
Graham cites those applications as Colo. 1963 ana
S.D. 1963.

r = Rescinded

Library of Congress Study was the only source
consulted. The study cites: Colo. 1965; Neb. 1965;
Va. 1965.

Buckwaher and Library of Congress Study were
consulted. All sources cite: Ala. 1967, Fla. 1969,
[1l. 1965: Ohio 1965; Tex. 1967.

Buckwaher cites: N.H. 1969.

Library of Congress Study cites: Del. 1971; Fla.
1971; Ga. 1967; lowa 1972; La. 1970*. 1971;
Mass. 1971; N.J. 1970; N.D. 1971; Ore. 1971; S.D.
1971; Ohio 1971; W. Va. 1971.

Received by the Committee from the Attorney
Generals of the respective states: Me. 1971; R.I.
1971.

*The La. 1970 application was approved by its
House of Representatives only.



Freedom
of Choice
in Selec-
tion of
Schools

Prohibit
Taxation of
State or
Municipal
Bonds

Miscellane-
ous

Library of Congress Study was the only source
consulted. The study cites: La. 1970; Mich. 1971;
Miss. 1970, 1973; Nev. 1973; Okla. 1973; Tex.
1973.

Library of rongress Study was the only source
consulted. Ine study cites: Hawaii 1970; La. 1970;
Tenn. 1970; Va. 1970.

Alabama

1833—Nullification: 1930 S. Doc. and Graham.
Because the resolution of the Alabama Legislature
was worded "This assembly ... recommends to the
Congress . . Pullen views it as merely a recom-
mendation rather than a formal application.
1957—Selection of Federal Judges: Graham.
1959—Federal Pre-emption: Graham.

Arkansas
1959—Examination of 14th Amendment Ratifica-
tion: Buckwalter and Graham.

California

1935—Federal Regulation of Wages and Hours:
Buckwalter and Graham.

1935—Taxation of Federal and State Securities:
Buckwalter, Graham, and Pullen.
1952—Distribution of Proceeds of Federal Taxes
on Gasoline: Buckwalter and Granam.

Colorado
1963— Direct Election of President and Vice Presi-
dent: Library of Congress Study.

Connecticut
1953-State Tax on Income of Non-residents:
Graham.

Florida
1972— Replace the Vice President as Head of the
Senate: Library of Congress Study.

Idaho

1927—Taxation of Federal and State Securities:
Buckwalter, Graham, and Pulten.

7S53—Federal Debt Limit: Buckwalter, Graham,
and Library of Congress Study.

llinois
191 /—Prevention and Suporession of Monopolies:
67



Buckwaher, Graham, and Pullen.

Indiana
1957—Balancing the Budget: Buckwaher and
Graham.

Louisiana

7920-Popular Ratification of Amendments: Buck-
waher, Graham, and Pullen.

7970-Sedition and Criminal Anarchy: Library of
Congress Study.

Massachusetts

1964—Pensions to Persons Over 65: Buckwaher
and Library of Congress Study.

7957-Bible Reading in Public Schools: Library of
Congress Study. Buckwaher cites this application
as 1964.

1973—Public Funds for Secular Education: Library
of Congress Study.

Mississippi

1965—Control Communist Party in U.S.: Buck-
waher and Library of Congress Study.

1973—Prayer in Public Buildings: Library of Con-
gress Study.

Missouri
1913—Constitutionality of State Enactments:
Buckwaher, Graham, and Pulten.

Montana
1953— Direct Election of President and Vice Presi-
dent: Library of Congress Study.

New Jersey
1965—Residence of Members of Congress: Library
of Congress Study.

New York

1965-Equal Rights for Women: Library of Con-
gress Study.

7972—Public Funds for Secular Education: Library
of Congress Study.

Oregon
7929—Townsend Plan: Buckwaher, Graham, and
Pullen.

Pennsylvania
7942-Prohibition of Conditions in Grants—in -
Aid: Buckwaher. Graham, and Pullen.

Rhode Island
1790-Revision of Constitution: Graham.



Introduction

Bill of Rights

Tennessee
7372-Prohibit Interference with Neighborhood
Scnools: Library of Congress Study.

Texas

7549-Tidelands Problem: Buckwalter, Graham,
and Pullen.

1957-QW and Mineral Rights: Graham
1957—Preservation of States' Rights: Granam
Virginia

1973-i rohibiting Deficit Spending: Library of
Congress Study.

Wisconsin
1973— Right to Life: Received by the Committee
from the Attorney General of the state.

Wyoming
1961—Balancing of Budget: Buckwalter

PART TWO: A History of Applications

by 3arbara Prager

Article V of the Constitution provides that "The
Congress on the Application of the Legislatures of
two-thirds of the Several States shall call a Conven-
tion for proposing Amendments . . Since 1738,
despite a total of more than 300 applications from
every state in the Union, there has never been a
convention convened by this process. The purpose
of this paper is to analyze the unsuccessful
attempts made to amend the Constitution by this
procedure. When applicable, the following factors
will be discussed: description of the problem,
reasons for the use of the application process,
nature of the requests, reasoning of the states
declining to make application to Congress, and the
resolution of the problem.

The first group of applicaticns was provoked by
dissatisfaction with the scooe of the Constitution.
The Anti-Federalists felt that the Constitution had
not provided for certain basic rignts of manxmd.
During the ratification of the Constitution, the
Virginia and New York legislatures submitted
separate resolutions to Congress applying for a
convention. The text of the Virginia resolution
read in part:
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That a convention be immediately called ... with lull

power to take into their consideration the delects of

this constitution that have been suggested bv the Slate

conventions ,. . and secure to ourselves and our latest

posterity the great and unalienable rights of mankind,1
Madison and Jefferson opposed the idea of a
second convention. Madison expresssed the view
that a second convention would suggest a lack of
confidence in the first. Others believed that pro-
posing amendments to the Constitution might
better be accomplished by Congress. These senti-
ments found support in the state legislatures.
Pennsylvania and Massachusetts explicitly re-
jected the idea of a second convention, and the
remaining states took no final action in making
application to Congress.2

The underlying issue was resolved in 1789 when
Congress proposed the Bill of Rights.

South Carolina was in severe economic difficulty in
the eighteen-twenties. Believing that this problem
was a result of the high protective tariff levied by
the federal government, the state developed the
nullification theory, i.e., that a sovereign state
could declare an act of Congress null and void.
James Hamilton, Jr. advocated a convention of the
states to resolve this conflict and recommended to
the South Carolina legislature that they apply to
Congress for such a convention. South Carolina's
petition and a similar application from Georgia
took the form of resolutions that Congress call a
convention for the purpose of resolving questions
of disputed power.3 Alabama recommended to
her co-states and to Congress that a convention be
called to resolve the nullification problem and to
make "such other amendments and alterations in
the Constitution as time and experience have
ditcovered to be necessary."*

No other state petitioned for a convention. The
problem was considered and the idea of a conven-
tion rejected in eight states,5 Opposition to the
South Carolina proposal was manifold. Some ob-
jecting to the terminology of the proposal, main-
tained that an article V convention must be a
convention of the people's delegates, and not a
convention of the states’ representatives. Others,
disagreeing with South Carolina's statement that
the convention would have the power to determine
the constitutional issue, asserted that tbe conven-



tion was limited to proposing amendments. Still
others feared the potentially disastrous effects of
a convention or considered the call of a convention
impolitic, inexpedient, unnecessary, or an appalling
task.

The states that declined to apply tu Congress
during this period apparently were not reaching the
merits of the issue. Rather, they rejected the idea
of a convention on two main grounds: (1) that
South Carolina hoped to invest the convention
with arbitration power not provided for by the
Constitution; and (2) that such a bcdy would not
be subject to sufficient control and might therefore
upset the existing governmental structure.

The devisive issue of slavery was the next issue to
provoke state applications. In 1860 the secession
of the lower southern states seemed probable.
Seeking to effect a reconciliation, President
Buchanan proposed that an explanatory amend-
ment to the Constitution be initiated either by
Congress or by the application procedure. In
support of this suggestion several Congressmen
introduced resolutions in Congress to encourage
the legislatures of the states to make aoplications
for the call of a convention. This represented the
first attempt by Congress to stimulate the applica-
tion process. The process received further support
from newly elected President Lincoln who in his
inaugural address stated:
the convention mode seems preferable, in that it allows
amendments to originate with the people themselves:
instead of only permirtin; them to take oi reject
propositions originated by others, not especially chosen
for the purpose, and which might not be precisely sucn
as they would wisn to accept or refuse.. . .6
The states, however, were less enthusiastic. During
the entire Civil War period, only seven states took
affirmative action.7 The applications tended to be
broad in scope, requesting 3 convention to propose
amendments to the Constitution. Several resolu-
tions were merely recommendations that Congress
call a convention, while others favored a conven-
tion only as a last resort and preferred to rely on
Congress to propose any amendments. Many reso-
lutions were tabled in the state legislatures or were
referred to a committee which failed to report
them back to the legislature. The state of lowa
observed that since eleven states were in open
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rebellion against the Union, no amendment could
be ratified without th" votes of at least two rebel
states.8

Procedural problems played a large role in the
states' failure to make successful use of the
application process during the Civil War period.
Given the frenetic pace of the times, the states
failed either to act in strict conformity with article
V or to direct their energies to the completion of
the process.

Since the turn of the twentieth century, the
application process has been used primarily to
encourage Congress to propose specific amend-
ments.

In the eighteen-nineties public sentiment grew for
an amendment providing for the direct election of
U.S. Senators. On several occasions from 1893 to
1902, the House passed resolutions proposing such
an amendment which never came to a vote in the
Senate.

In 1906, motivated by the inaction of Congress, a
conference of twelve states met and decided to
initiate a campaign to urge applications on the
direct election issue from the requisite number of
states. Thirty states adopted sixty-nine applications
for the call of a convention during the period from
1901 to 1911. Opposition came primarily from
two sources: (1) those who objected to the
substance of the amendment; and (2) those who
feared the potential power of such a convention.
The latter group expressed the view that a
convention would open the door to recommenca-
tions for amendments on a wide variety of sec-
tional interests. The issue was resolved in 1912
when Congress proposed the seventeenth amend-
ment.

Utah was admitted into the Union in 1896, on the
condition that her constitution included an ir-
revocable pronibition of polygamous marriages.
Later, when it was brought to public attention that
the state was not enforcing this provision, an
anti-polygamy amendment to the Constitution
which would give th' United States jurisdiction of
the matter was proposed as a possible solution.
However, the amendment was opposed on several
grounds: it would interfere with the sovereignty of
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the states; the subject was not of sufficient
importance to merit a constitutional amendment;
and the problem was susceptible of resolution by
other means. The state legislatures, however, did
not dismiss the problem as quickly as Congress did.
From 1906 to 1916, twenty-six states made almost
identical applications requesting a convention to
propose an amendment prohibiting polygamous
marriages.10 But after this surge of applications,
polygamy ceased to be an issue.

A movement for the repeal of prohibition began in
the nineteen-twenties. Eleven states considered ap-
plications to Congress for a constitutional conven-
tion. Five adopted resolutions for a limited con-
vention to propose the specific amendment.
Congress responded to the pressure by proposing
the twenty-first amendment.

Federal taxes were greatly increased during the
mid-nineteen-thirties. The American Taxpayers As-
sociation failed in its efforts to exert pressure on
Congress for an amendment to limit the federal
taxing power. The group then began a quiet
campaign to apply pressure by use of the applica-
tion procedure of article V. By 1945, seventeen
states had submitted resolutions for the call of a
convention." The movement lost momentum but
was revived again at the end of the decade.
Representative Wright Patman from Texas attacked
the advocates of the amendment, claiming that
their purpose was to make the rich ricner ana the
poor poorer. He advised the states to rescind their
applications. By 1963, there were claims that
thirty-four states had made applications to Con-
gress, thus meeting the constitutional requirements
for a convention." Opponents of the amendment
pointed to deficiencies in these claims: twelve
states had rescinded their applications;13 some
resolutions had not requested a convention, but
merely had asked Congress to propose the amend-
ment: some applications were for other purposes;
and the validity of resolutions passeo fifteen or
twenty years earlier was questionable.

When Franklin D. Rossevelt was elected to athird
term, the belief that the tenure of the office of
President should be limited gained adherents. In
1943, four states submitted applications to Con-
gress requesting a national convention to propose
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an amendment to that effect. A few years later, an
additional state adopted a similar resolution. Con-
gress then proposed an amendment limiting the
number of successive presidential terms.

At the beginning of the second world war, there
was some support for the idea that the United
States should commit itself to aworld organization
aimed at preserving peace. Twenty-three states
adopted resolutions urging their representatives in
Congress to support such a commitment. In 1949,
six states made formal applications to Congress for
a constitutional convention to propose an amend-
ment authorizing the United States to participate
in a limited worl'd government. Within the follow-
ing two years, half of the states rescinded their
applications.'4

The Supreme Court decisions establishing the
"one-person-one-vote" principle and applying it to
state legislature apportionment sparked the latest
bout of serious interest in a national constitution
convention.

The Council of State Governments in 1962 sug-
gested a constitu*ional convention to propose
amendments a) removing apportionment cases
from federal jurisdiction, b) establishing a "Court
of the Union" to hear certain appeals from tne
Supreme Court, and c) easing the process wnereby
states themselves may initiate constitutional
amendments under article V.

In 1964, the Council of State Governments sug-
gested an amendment exempting one house of any
state legislature from the "one-person-one-vote"
rule. When an amendment to that effect failed in
the Senate in 1965 (gaining a majority c« the votes
but not the constitutionally required two-thirds),
the Council and Senator Everen Dirksen initiated a
national campaign to convene a constitutional
convention to deal with the apportionment prob-
lem.5

By 1967, thirty-two states had applied for a
constitutional convention, although their applica-
tions differed in form, content, and specificity. In
the following years, one more state petitioned for a
convention, and one withdrew its original aoplica-
tion. Since 1969, no further applications have been
submitted on this issue.



Conclusion

Throughout the 1960's and into the present decade
particularly salient issues have at one time or
another provoked scattered applications for a
constitutional convention; e.g., school prayer in
the early 1960's, revenue sharing and busing jf
school children to achieve integration more re-
cently, None of these issues, however, has pro-
duced applications totalling near the two-th;rds
required by article V.16

It is submitted that the majority of applications
presented issues of potentially nat'onal concern. In
some instances, such as the nullification or the
slavery issues, the question was initially a sectional
concern, but national ramifications developed.

Another generalization that emerges from an
historical analysis of the application process is that
the majority of concerns raised in state applica-
tions have been resolved in some way other than
by convention. In a large number of situations
Congress took over the initiative and proposed the
requested amendment to the Constitution. Num-
erous examples are readily available. The 1788
and 1789 applications of Virginia and New York
for a general convention were resolved by con-
gressionally proposed amendments—the Bill of
Rights. Similarly, in the twentieth century, state
applications that advocated direct election of
senators, the limitation of presidential tenure,
presidential disability and succession and the repeal
of prohibition were resolved by congressionally
proposed amendments. The problems raised by the
state applications during the slavery period were
resolved in a more revolutionary way. The Civil
War and ultimately the thirteenth, fourteenth, and
fifteenth amendments rendered the applications
moot.

However, there are a number of situations in which
there has been no resolution nf the problem. In
some instances, such as the issue of polygamy, a
change in social attitudes over time led to the
abandonment of the issue.

This example highlights a problem which may be
inherent in the procedure itself: sluggishness. The
problem has its roots in a fundamental distinction
between the ratification process and the amend-
ment process. While the former only requires the
state legislatures to respond to an already form-
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ulated amendment the Ilatter requires affirmative
action, This is time-consuming since typically
before drafting a resolution both houses of each
state legislature consider all the other applications
on the subject submitted to Congress by other
states. The slavery period provides numerous ex-
amples of potential applications that were tabled in
the state legislatures or were never reported back
from committees. Action on the resolution is
further delaved by the fact that state legislatures
convene at different times during the year. Addi-
tional problems arise because Congress has not
provided for adequate machinery to handle the
applications presented to them. Thus, with the
passage of time, new interests tend to replace the
proposed interests, so that the issue is eventually
resolved by a means other than the convention
method or not resolved at all.

It is further evident that the issues that have called
for a convention have been popular ones. Histori-
cally, although an individual state did not petition
Congress for a convention on a particular issue, the
state more often than not considered submitting a
resolution. The states declining to submit applica-
tions generally did not reject tne application
procedure based on the substantive merits of the
problem. Rather, the states expressed fear of the
power of a constitutional convention and its
potential 'or revolutionary change.

37 American State papers 6-7.
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(unpublished dissertation ir. Univ. of North
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Original sponsor(s): REP. PETTYJOHN, Taylor, Hanley, Leman

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NO. 54 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION

Relating to amendments to the Consti-

tution of the United States concerned
with the Congress.
BE 1T RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the Congress was originally envisioned by the Founding Fathers
as a nonpartisan, part-time legislative body whose members would take time

10

1 from their normal businesses and professions to attend the congressional

1 session for four to five months annually; and

13 WHEREAS the press of the nation"s business has forced the Congress to

14 become increasingly a highly structured, professional, and hierarchical

;s Institution rather than the informal, flexible gathering of citizens and

s legal intellects that obtained in the Federalist Era; and

17 WHEREAS the power of the i1ncumbency has grown over time and with the

s Institution of electronic media to the point that the incumbent is nearly

19 unassailable in a normal election; and

20 WHEREAS the seniority system i1n the Congress, though recently re-

’1 formed, still places disproportionate stress on electoral longevity; and

- WHEREAS innovative ideas and rejuvenated vigor are more likely to come

,, B0 the Congress through new members fresh from association with the people

o of the United States; and

25' WHEREAS the most common complaint that the public makes about congres-

sional service is that members of Congress spend more of their time running
261 for office than attending to their duties; and
08 WHEREAS the power of incumbency makes biennial congressional elections
an expensive, exasperating, and ultimately rather meaningless waste of each

~T- CSSSHJR 54(Jud)
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member*s time and talents; and

WHEREAS under art. V of the Constitution of the United States, an
amendment to the Constitution may be proposed by the Congress, or on the
application of the legislatures of two-thirds ofthe staces,the Congress
shall call a constitutional convention for thepurpose of proposing an
amendment, which, 1in either case, shall become part of the Constitution
when ratified by three-fourths of the several States;

BE IT RESOLVED by the Alaska State Legislature that the Congress of
the United States 1Is requested to propose an amendment to the Constitution
of the United States for submission to the states for ratification to limit
the number of terms a person may serve in the United States House of Rep-
resentatives to no more than six and to limit the number of terms a person
may serve inthe United States Senate to no more than two; and be it

FURTHER RESOLVED that a'"tentatively, effective July 1, 1991, under
art. V of the Constitution of the United States, the Legislature of the
State of Alaska makes application to the Congress of the United States to
call a convention for the specific and exclusive purpose of proposing an
amendment to the Constitution of the United States, for submission to the
states for ratification, to limit the number of terms a person may serve In
the United States House of Representatives to no more than six and to limit
|the number of terms a person may serve in the United States Senate to no

Jjmore than two; and be it

FURTHER RESOLVED that 1f the Congress proposes and submits to the
states for ratification, within 60 days after the Ilegislatures of two-
thirds of the states have made application for a convention, an amendment
to the Constitution of the United States similar in subject matter to that
contained iIn this Joint Resolution, then this application for a convention

shall no longer be of any force or effect; and be it

FURTHER RESOLVED that this application and request be considered null
1 CSSSHIR 54(Jud) -2-



and void, rescinded, and of no effect iIn the event that the convention not
be limited to that specific and exclusive purpose; and be it

FURTHER RESOLVED that this application constitutes a continuing appli-
cation under art. V of the Constitution of the United States until at least
two-thirds of the legislatures of the several States have made application
for a similar convention under art. V, until the Congress has proposed an
amendment to the Constitution of the United States similar 1In subject

matter to that contained iIn this Joint Resolution, or until July 1, 2001,

whichever occurs Tfirst.

COPIES of this resolution shall be sent to the Secretary of the United
States Senate; to the Clerk of the United States House of Representatives;
and to the Honorable Ted Stevens and the Honorable Frank Murkowskir, U.S.
Senators, and the Honorable Don Young, U.S. Representative, members of the
Alaska delegation in Congress; and to the presiding officer of each house

of each other state legislature In the United States.

-3- CSSSHJIR 54 (Jud)
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Amend Congress, not the Constitution

In 1948, Hatiylhunan succeeded himself
as president, ensuring two straight decades
of Democratic rule in the While House. On
Inauguration Day 1949, you could have
searched predacts from Bangoi; Maine, tn
San Diego and not have tound a conservative
who fevorcd increasing the powers of tha
executive branch.

But tour decades later, things have
changed. An increasingly liberal Demo*
critic Party has latched onto Congress like
an octopus with a stomach cramp. After
more than three'decades of trying, Rspub-
liotns have M ed to pry them loose either by
hard-fought elections or; more recently, by
loudly (and, for the most part, accurately)
observing just how slimy a creature the
Democratic majority is.

Now a group called Americans to limit
Cocgresaiooal Thrmi has launched a cam-
paign to amend tbs Constitution. Its plan Is
to prevent any member uf Congress from
semng longer than 12 yeergi] in either the
House of Representatives or tha Sonata. Two
stats legislatures already have passed res-
ototiocs recommcoding inch anamendment,
16 others plan to vote an similar resolutions
mis jwar and Sen. Gordon Humphrey, a good
(and retiring) two-term conservative from
New Hampshire, has oarried the causeto the
Steam floor.

Though they datm to be bipartisan, the
suppoctars of the amendment ere mostly Re-
publican. Tha ALCTs advisory group is
something like the mirror image of today's
Congress. Three-uoarten of its member*
are Republicans, me rest pliant Democrats.
Many of iham, ironically, if not surprisingly,
are former congressmen, not iH of whomleft
office of tbeir own volition.

Buta terro-Umitatioo amendment is a bad
idea, notbecause It might change the balance
of power to the currant Homo and Senate,
but became it definitely will changs tbe bal-
ance of power buflt into tbe federal govern-
ment by tbe Coostinitton. The Houie ofRep-
resentatives, which is re-electeidM en masse

en a#e

power of the president The president,
whether he Isa liberal Hke .FDRor a conser-
vative like Ronald Reagan, has ample conati*
tutienal-power to fight an unbending Con-
ress. iW thirds of both houses of the
ong.ees, for example, must vote to override
* Veto.

Nor is long service to any branch of the
federal government necessarily an impedi-
ment tn statesmanship. It Is not accidental
that the greatest tragedy In our nation’ his-
tory, the dvfl broke outonly after great
and long-serving congressmen like Henry
Clay and John C. Calhoun peased from the
scene. And whbat conservatlvea today, be-
moaning the long tcntu-es of our liberal Su-
preme Court justices, would not like to see
Justices like William Rshnqulst, Antonin
Scalia and Anthony Kennedy riding the
bench into the next century?

Undoubtedly, the majority and minority in
Congress have a shared interest to ensuring
their incumbency egains" all comers. And
Con?ress has abused its power to granting
itself privileges that serve more to tilt elec-
tions than forward the national interest Such
abuses include government-funded unsolic-
ited mass mail, massive profeaatonal staffs,
liberal travel expenses and rwnipdgn fi-
nance lam that favor wealthy loboies over
todtridufll voters. Congressmen also have ¢
penchant for passing do-gooder laws on ev-
er¥one else but specifically exempting them-
selves and their own Offices.

Tbe new conservative strategy of liroittoa
congressional terms seams to be a way of
admitting that If éou can't win the game,
change the rules. But the rules aren't there
to protect cocjarvtttves or Liberals or *r
other partisan or ldeological amglomc.*-
tinn. They ed it to protect liberty and achieve
the ends of government that the Preamble to
the Constitution affirms. If Americas voters
doot Lus today's congressional oligarchy of
Incumbents, they can throw them oat of of-

fice. But if tbe voten don't care enough to
arin thm ftm i fnr rhanoino th*
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Lost Cause

gressional campaign finance need all the help

HE GROUPS now trying to clean up con-
I they can get, but some of it needs to be taken

needs to be fixed. But the problem is not that
incumbents are returned to office; it’s lew they are
returned. The possibility even exists—we’re not

with a couple of pounds of salt We have in mind $aging it's so, please understand, but it’s possible—

loose network of defeated former candidates
brought to town this week by an entity called the
Coalition to End the Permanent Congress.

However worthy and underappreciated their can-
didacies may have been and h wever justified they
may be in tninking that it was only a stacked deck
that did them in, their complaints have two major
defects. The first ia that no matter how hard they
try not to, they sound hke sore losers. The second is
an unspoken predicate in much of what they say—
that incumbency and incumbents are bad and the
longer someone has been in office the better the
public interest will be served by his being turned
out.

It’s true that the current combination of perks and
campaign finance is tilted in favor of incumbents and

.mi Krmp

that one reason some of these incumbents are
reelected is that their constituents likt them and
want to be represented by them. What won't they
think of next?

Some of the members of this coalition got less
than a third of the vote. Yes, the frank is much
abused, and incumbents are able to raise too much
money from PACe, but there is a limit to what those
forms of decadence can explain. There are even
people out there—above all Republicans seeking to
break the Democratic lock on the House—who want
to limit congressional service: so many terms and
you’re out It's a bad idea that would make Congress
even more of a Hghtweight than it already is. The
eyHtem protects incumbents, but the quarrel is with
the system, not the incumbency.

Nt»t oine
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Congress’s Terms:
Just Fine
As They Are

By Auerr R. Hunt

The Democrats have few peer* when It
comes ttrationalizing their Inability to win
the pres.jency: one time It's their clinker
candidate, another It's the superficial tele-
vision appeal of Ronald Reagan or the "un-
fair" hardball tactics of GOP strategist
Lee Atwater.

These Are exercises In self-deluilon.
The Democrats loat rive of the past six
presidential races because most Ameri-
cans have more confidence In the Repubili-
cans on the broad Issues of the economy
and peace and war.

Yet, during those same two decades,
the Republicans' strength actually declined
at every other political level, Including
Congress. Today the Democrats enjoy the
same M-UM5 advantage In the Senate that
they hnd 20 yenr* ngo, They have 16 more
House members. The GOP, like the Demo-
crats on the oresidential level, offer All
mannei of rationalisations: redistricting,
the campaign financing system and the
generous perquisites of Incumbency.

Now there's a new GOP-Insplred initia-
tive to do something about It: constitution-
ally limiting congressional terms to 12
years. Former Republican office holders
and some GOP political consultants, to-
gether with a sprinkling of disgruntled or
“populist’ Democrat!, have banded to-
gether to form Americans to Limit Con-
gressional terms. The Idea commands ma-
jority support among the public.

The objective, they claim. Is to return
to the “citizen loglclators" that the Found-
ing Fathers envisioned. The rerl goal, how-
ever, Is to break the decades-old Demo-
cratlc lock on Congress.

There's nothing vrrong with posturing
for political advantage, but the term-limi-
tatlon proposal Is a bad Idea that likely
would have unintended consequences. It's
another of those schemes to take politics
out of politics. We don't want to take busl-
nessmen out uf business or athletes out of
sports or doctors out of medicine. Nor
should we try to limn the role of politicians
In politics.

Term limitation, by removing years of
expertise from Capitol Hill, would Increase
the power of the permanent bureaucracy.
"Power would flow from elected to une-
lected officials," says Thomu Mann of the
Brookings Institution.

It would enhance too the power of spe-
cial Interests. Instead of fresh-faced citizen
legislator* we'd end up with men and
women who knew that after 1J years they
had to seek a new line of work, most prob-
ably with the very Intertsts that are lobby-
ing them. "Moat memberi today don't
think about what they're going to do next
until their lut term." note* Rep vm
Weber, a conservative Minnesota Republi-
can. "But with a term limitation, the clock
woiJd start tirking right away with mem-
ber* thinking, 'What am | going to do when
| grt out of here In IJ years? For many.
the obvious answer would be to cultivate a
reiatlonihip with thoee who can help you
later."

1
[

Aft-

Moreover, The premise that this would
enhance GOP prospects Is dubious. In the
10808 while Ronald Reagan waj riding
high, there wcro 147 wide-open contests for
House seats-elections In which there was
no Incumbent because of either retirement
or death: there was a net Democratic gain
In those contests of 1,

For years Republicans have been Insist-
Ing they would dominate politics In the
South as soon as the old-time Democrats
retired. In 1M1, at the dawn of the Reagan
era. Virginia seemed the model, with Re-
publicans controlling nine of tne JO House
seats; elghi years later the Democrats had

1 won back half of the House seats.

But this Isn't simply a Southern phe-
nomenon. Going back to 1972, Republicans

| eyed the third congresilonal district onthe

d New Jersey shore with Its relatively afflu-
j ent retirees. When Incumbent Democrat
1 Jim Howard died In 1983 the GOP saw a
| golder, opportunity, particularly In a year

In which George BuSh would cirry the du
trlct by more than 60000votes. The result:

Frank Pallone Jr., a Democrat, won by 10 -
000 voles.

The notion of a permanently embedded

- Congresa Is an exaggeration: two-third; of

S~ S et

the current members have been there for
less than 12 yean. To be sure, there ire
aome extraordinary advantages of incum-
bency: campaign finance laws ind mailing
privileges, are major assets. And since the
Demaocrats control moet state legislatures,
gerrymandering of congressional districts
probably adds between a ht-f dozen and a
dozen seata to the Demaocratic majority In
the House.

But far more Importantly, Democrat?
dominate congressional elections for the
same reasons that Republicans dominate
presidential elections: The voters think
they're better suited,

That was dramatically evident In  aWall
Street Journal-NBC News survey In No-
vember. On the broad national challenges
pertaining to presidential leadership, the
Republicans win In a walk: a 43/-t0-137%»
edge on dealing with the Russians, 40% to
26% on dealing with the economy and 3I7f
to 177 on keeping world peace. But when
It came to the day-to-day quallty-of-lifc Is-
sues. voters are Just as decidedly pro-Den+
ocratic: 36% to 15% on protecting the envi-
ronment, 30% to 15% on education and <4%
to 21% on helping the middle class.

"Just as Democrats have not gotten
their act together In speaking coherently
about broad rational Interests neither have
the Republicans gotten our act together
about how government responds to per-
sonal and local needs,” says Rep. Vin
Weber. "That Is much more our problem
than Incumbency." Republicans like Rep.
Weber-and Jack Kemp and Newt Gin-
erlch-have been trying to fashion respon-
sive Republican alternatives, but they still
have a ways to go.

Republicans also would do well to re-
member 40years igo when they used term
limitations to do whet they never could do
to the late Franklin Rooaevelt in life: enict
the 22,.d Amendment limiting presidents to
two terms. Since then It has affected two
presidents: Dwight Elsenhower and Ron-
ald Reagan.

Mr. Hunt htodJ the Journal's UasAlsf
ton bureau.
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BY RE J Taylor

1IN THE HOUSE

2 > 2d SPONSOR SUBSTITUTE FOR HOUSE JOINT RESOLUTION NC. 54

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION
Relating to amendments to the Consti-
tution of the United States concerned

with the Congress.

b BE IT RESOLVED BY THE LEGISLATURE OF THE .STATE OF ALASKA:

o WHEREAS the Congress was originally envisioned by the Founding Fathers
10 as a nonpartisan, part-time legislative body whose members would take time
H from their normal businesses and professions to attend the congressional
= session for four to five months annually, and

- WHEREAS the press of the nation®s business has forced the Congress to
“ become increasingly a highly structured, professional, and hierarchical
© institution rather than the informal, flexible gathering of citizens and
1 legal intellects that obtained iIn the Federalist Era; and

o WHEREAS the power of the incumbency has grow over time and with the
8 institution of electronic media to the point that the incumbent 1is nearly
o unassailable in a normal election; and

2 WHEREAS the seniority system in the Congress, though recently re-
2 formed, still places disproportionate stress on electoral longevity; and

= WHEREAS 1innovative ideas and rejuvenated vigor are more likely to come
= to the Congress through new members fresh from association with the people
= of the United States; and

251 WHEREAS the most common complaint tha; the public makes about congres-

26
sional service is that members of Congress spend more of their time running
for office than attending to their duties; and

28
WHEREAS the power of incumbency makes biennial congressional elections

29
an expensive, exasperating, and ultimately rather meaningless waste of each

-1- 2d SSHJR 54
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member®s time and talents; and

2 WHEREAS under art. V of the Constitution of the United States, an
® amendment to the Constitution may be proposed by the Congress, or on the
4 application of the legislatures of two-thirds of the states, the Congress
> shall call a constitutional convention for the purpose of proposing an
b amendment, which, in either case, shall become part of the Constitution
! when ratified by three-fourths of the several States;
8 BE 1T RESOLVED by the Alaska State Legislature that the Congress of
° the United States 1Is requested to propose an amendment to the Constitution
1 of the United States for submission to the states for ratification to limit
. the number of terms a person may serve in the United States House of Rep-
12 _ N o

resentatives to no more than six and to limit the number of terms a person
13

may serve in the United States Senate to no more than two; and be it
14
FURTHER RESOLVED that alternatively, effective July 1, 1991, under
15

I arc. V of tne Constitution of the United States, the Legislature of the

161
| State of Alaska makes application to the Congress of the United States to

71 ) . N -
call a convention for the specific and exclusive purp e of proposing an

18
amendment to the Constitution of the United States, fTor submission to the

19
states for ratification, to limit the number of terms a person may serve in

20
j the United States House of Representatives to no more than six and to limit
the number of terms a person may serve iIn the United States Senate to no

22
more chan two; and be it

23
FURTHER RESOLVED that 1if the Congress proposes and submits to the

24
states for ratification, within 60 days after the Ilegislatures of two-

25 i , , ,
thirds of the states have made application for a convention, an amendment

26
to the Constitution of the United States similar in subject matter to that

27
contained in this Joint Resolution, then this application for a convention

28!
shall no longer be of any force or effect; and be it
FURTHER RESOLVED that this application and request be considered null

2d SSHJR 54 -2-
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and void, rescinded, and of no effect iIn the event that the convention not
be limited to that specific and exclusive purpose; and be it

FURTHER RESOLVED that this application constitutes a continuing appli-
cation under art. V of the Constitution of the United States until at least
two-thirds of the legislatures of the several States have made application
for a similar convention under art. V or the Congress has proposed an
amendment to the Constitution of the United States similar in subject
matter to that contained in this Joint Resolution.

COPIES of this resolution shall be sent to the Secretary of the United
States Senate; to the Clerk of the United States House of Representatives;
and to the Honorable Ted Stevens and the Honorable Frank Murkowski, U.S.
Senators, and the Honorable Don Young, U.S. Representative, members of the
Alaska delegation 1in Congress; and to the presiding officer of each house

of each other state legislature in the United States.

-3- 2d SSHJIR 54
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REVIEW & OUTLOOK S
Rotation in Office

You'd think the hot topic of con-
cern on Capitol Hill last week might
have been whether Mikhail Gorbachev
will survive or even which military
bases will be closed by the Bush
budget. No way. Members and
staffers were abuzz over a front-page
headline in the Capitol Hill newspa-
per, Roll Call. It read: “Drive to Re-
strict HM Ten--——————————————— ;
ure Gaining Na- , f
tlonal Momen-
tum.” Now that
is something for
Members to
worry about.

until re-
cently, the drive
to put a limit on
terms of service
in Congress lias been ignored in Wash-
ington, though it's been a fixture on
radio talk shows around the country
for months. Tomorrow, a Washington
group called Americans to Limit Con-
gressional Terms (ALCT) will oring
the battle inside the Beltway with a
news conference kicking off a cam-
paign for a constitutional amendment
to limit Members to 12 years of con-
secutive service. They will also ask
all candidates for Congress in this
year's elections to pledge they will not
serve more than 12 years.

The effort to limit congressional
tenure-what Thomas Jefferson ap-
provingly called "rotation in office"-
is riding a tidal wave of voter disgust
with Congress. Last month, a Gallup
Poll found that T07I of those polled
support the term-limitation idea. Not
surprisingly, the same poll showed
that 707c of those in Congress oppose
any limit on terms.

Former GOP Congressman Jim
Coyne, the co-chairman of ALCT, isn’t
surprised at this sharp division be-
tween the voters and their elected
representatives. "Members of Con-
gress have no idea of how frustrated
people are dth the institution,” he
says. "Voters feel the only way to con-
trol it is to limit how long people can
remain part of the problem."

Mr. Coyne isn't the only former
Member to have left Capitol Hill and
come to the same conclusion. Some 33
ormer Members of Congress, includ-
ing eight Democrats, are supporting
ALCT's effort (see box).

Other former Members support
limiting terms but stop short of en-
dorsing a specific proposal. John
Lindsay, a Democrat who also served
as mayor of New York City, notes
that the 9877 re-election rate for

12
> iS-r\/
Enough!

a constitutional amendment are pend
ing in 10states, and both houses of the
South Dakota Legislature have al
ready approved It. Initiatives to limit
the terms of state officeholders have
qualified for the November ballot in
California and Oklahoma.

Many supporters of term limits
come to their position reluctantly. We
are well aware, for instance, of the
argument that sucli a system might
place pven more legislative power in
the hands of unelected committee
staffs, though we don't think this is an
unavoidable result. Others argue that
the idea limits the right of voters to
elect whom they choose.

At the end of the day. however, one
is left with the plain fact that the cur-
rent incumbent-protection machine

Voices of Experience

Americans to Limit Congressional
Terms boasts a National Advisory Board
comprising the following former
Members of Congress: e

James C. Abourezk (0., S.D.)

Glenn Andrews (R,, Ala.)

Lamar Baker (R,, Tenn.)

Cleve Benedict (R, W. Vir.)

Ben Blackburn (R.. Ga.)

M. Caldwell Butler (R., Vir.)

Daniel E. Button (R, N.Y.)

Howard Callaway (R., Ga.)

< James Cleveland (R, N.H.)

James Coyne (R., Penn.)

Paul Cronin (R.,Mass.)

William Curlin (D., Ky.)

. Thomas Curtis (R., Mo,)
lames Dunn (R., Mich.)

Arlen Erdahl (R, Minn.)

Donald Fraser (D., Minn.)

Kent Hancc (D., Texas)

Thomas Hartnett |R., S.C.)

Elwood Hillis (R., Ind.)

Ken Holland |D,, S.C.)

lames lohnson (R, Colo.)

Walter |udd (R., Minn.)

John leBoutillier |K., N.Y.)

Paul McCloskey (R., Calil.)

Donald McGinley |D., Neb.)

Walter McVey (R., Kansas)

William S. Mailhard |R , Calil.)

Edwin May |r, |R. Conn.)

V Ronald Mottl |D., Ohio)
s.\"Ned Pattison |D., N.Y.)

Cgriotte F Reid (R.. IIl.)

|. Kenneth Robinson (R, Vir.)

Donald Rumsfeld |R ,111.)
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letr Members ward off nearly all chal-
lengers. In 1988 one out of five House
Members had no major-party opjwsi-
tlon. This year, 12out of 27 Texas dis-
tricts will see an Incumbent running
unopposed or with only a third-party
opponent.

Of course, the term-limltation ef-
fort doesn't have to succeed to force

House incumbents means "you no mCongress to clear up’its playpen.

longer have effective competition for
seats’." He told us a term limit would
mean there was at least "some way to
sweep out the old wood.”

For an Idea only months old. term
limitation has built up an impressive
head of steam Resolutions calling for

Rasputin

The Rasputin Theory of presiden-
tial decision making is once again
ular in Washington. This theory
I’Qﬂs that a President, say George

Bush, is generally an empty vessel

:Into which u n)u(ed,tb«Ldey)ou».1,0U Ai>i> nbstdutut policy thAL.pctatiMwiku™™>]J .

Members know that a limit on terms
would be the public's ultimate vote of
no-confidence in them. If the term-
limitation movement gathers steam
after tomorrow. w hojie that Con-
gress for once will have the sense to
see clearly wliere the problem lies.

Sununu

doubt takes us deeper Into the biologi-

cal life of the Beltway than most
readers normally wish to go. is in-
structive. -:

Last year, the EPA pushed through
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Mandela
t need today oh so very badly
Nelson Mandela
out of the pnson gates '1” r
to ivatk broad shouldered h‘\)/(‘
among counsel T
down Commissioner
up West Street
and lead us away from the shadow
of impotent word-weavers
his clenched fist hoisted higher\
than hope &
for all to see and follow -R?

SlphoSepamla

By Frances Kendall
JOHANNESBURG-Thls poem, which
evokes the hope shared by most black
South Africans, came to life yesterday
when Nelson Mandela walked free after 27
years of Imprisonment. —j.r.

Black South Africans, regardless of the
language they speak or the value system
they espouse, whether they are urban busi-
nessmen or traditional rural tribesmen,
are largely united in their belief that Mr.
Mandela will be the man who leads them
to liberation. More and more, white South
Africans, too. are pinning their hopes on
Mr. Mandela, leader of the recently un-
banned African National Congress. Will he
be able to meet these gTeat expecta-
tions? —Wtf M

~Vi.-" 72—

The South African medla have relent-
lessly attempted to ascertain his views on
the future of the country. These attiropis
have not proved very successful Any hint
that Mr. Mandela might hold views other
than those spelled out in the Freedom
Charter, drawn up in 1956 and described by
him in 194 as "the most important politi-
cal document ever adopted by the ANC"
lias been quickly disavowed.

Inclined to Free Enterprise”

For example, 'mmhannesburg business-
man Richard Mapunya informed journal-
ists. after dining with Mr. Mandela in Jan-
uary. that Mr. Mandela wa "definitely in-
clined towards a free enterprise system

land | concemed as to whether olack
people were getting themselves geared up
to take up opportunities as they arose____
He said lie did not believe In nationaliza-
tion because it was clear such a policy ran
counter to (he need to keep the South Afri-
can economy growing to provide jobs.".

Within a week a spokesman had re-
leased a statement from Mr. Mandela say-
ing that any change in ihe policy of nation-
alization of the mines, banks and monopoly
Industries as laid out in the Freedom ciiar-
ter was <inconceivable." Evtyenily Mr.
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Mandela Is determined not fo.vmh.v.Tass”’ocnit

his organization or to jeopardize his own ,

support by offering any position that con-:" their

filets with ihr ANC party Ore. In his
speech in Cape Town yesterdaV evening to
thousands of cheering supporters. |1

he was "a | yal and disciplined member of
the ANC. | .m therefore in full igreement

Vi
"By rirRerfi YLuufs +** /ex

The U.S. has achieved convicmmNn
most of Its cases against high ranking S&L
niflcors. But crimes in thrills, wluie t#%
did occur, often required the cooperation
o] groups id j*ople. in what might be
called a "chain o greed.”

At their worst, the chains Included live
kinds of professionals. In addiliun to the
t>irrowers who bem-hted from the ques-
tionable loans At the beginning of a trans-
action. real estate brokers mastrnmndcd
the shady deals Crooked oppruMfrt then

Inflated rea) estate values to make the.
deals work. Inside (he Institutions, an ar- \

ray (X rtnpfovees from loan officers hun-
gry for = loan commission to the eiectr
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TELECOPIER (202) 223-1590 tun* 1213
WoHilngtoa D.C 20005
UIRphOr*; (202) 786-3916

TO: Chairman, House Judiciary Committee

TELEPHONE NO.: 907-463-5661

NUMBER OF PAGES, INCLUDING COVER:

DATE{ Aprid- @~ BEM)————————
MESSAGE: p]Pase. jifflivr rL.th«-attaohed-tootimor.y---

to the Chairman f.the House Judiciary Committee

immediately uoon recoip.t. ——— A_hcaring

on this issue ha.? been sciieduled this morning!

Thank vou-in advance, for vour assistance.
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Citizens To Protect The Constitution

April 6, 1990
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Testimony of Linda Rogers-Kingabury, President
Before the Alaska House Judiciary Committee
on

H.J.R. 54

Citizens To Protect the Constitution 1is a
private, nonpartisan, nonprofit organization formed
to protect the Constitution of the United States.
In particular, the individuals and organizations
which have come together to form "Citizens™ have
become increasingly concerned over the dangerous
and uncharted course on which this Nation will
embark i1f a Federal Constitution Convention is
convened. While some members of ™"Citizens"™ may
differ on the need or desirability of a particular
amendment, all agree that a constitutional
convention should be convened only under the most
extreme circumstances.

Background of Terms Limitation Campaign:

This particular campaign for a federal
constitutional convention to limit congressional
terms, 1is a result of the National Republican
Committee and others contracting with Ed Mahe, a
former Deputy Director of RNC to form a national
grassroots campaign in support of limitng terms 1in
anticipation of the 1990 and 1992 elections with an
eye toward the time when reapportionment would
occur.
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Thus far, only South Dakota has requested a convention, and
six other states, including Alaska are currently considering the
issue. In addition, proponents of limitations of terms are also
working at the state level to limit state legislators®™ terms, and
have garnered sufficient signatures for a voter referendum 1in
Oklahoma, and are currently gathering signatures 1in Arizona,
California and Colorado. It is also worth noting that, bills have
been introduced in eight states that would amend state
constitutions to limit the terms of state legislators.

Why a Constitutional Convention ia Not a Good ldea;

Under Article V, there are two procedures for amending the
U.S. Constitution. The first procedure, under which all 26
amendments have been adopted, involves a process by wh.ch Congress
(after two-thirds approval 1in both houses) submits a proposed
amendment to the states for ratification. IfT then ratified by
three-quarters of the states, the amendment becomes a part of the
Constitution. Over the past 200 years, this method has proven to
be an orderly procedure.

The second procedure requires the convening of a
constitutional convention whose scope and authority are not defined
or limited by cur Constitution. IT 34 states submit valid
petitions to Congress for a convention, it must be convened and any
amendments that are considered and passed by such a convention are
then forwarded to the states for ratification.

The only precedent we have for a constitutional convention
took place in Philadelphia in 1787. That convention broke every
legal restraint designed by the Continental Congress to limit its
power and agenda. It not only violated specific instructions to
confine 1itself to amending the Articles of Confederation but
discarded the Articles completely and wrote the present
Constitution. In addition the convention then devised a new method
for ratifying the proposed Constitution, all of which was
specifically prohibited by the Continental Congress, and the
Articles of Confederation.

There 1is little historical or constitutional guidance as to
the Constitutional Convention’s proper powers and scope. The
Constitution, for example, do ”~ not spell out what constitutes a
valid petition, how delegates would be chosen, time limits for the
convention, payment of costs, or most importantly, whether the
convention can be limited to addressing a single narrow issue, oOr
whether the entire Constitution is open for debate.

Those who have worked to promote a constitutional convention
offer various assurances that Ilimits can be set on what a
convention can do. Legislators are told, for example, that a
convention would be limited to a single amendment. This assurance
iIs based upon the common wording of the petitions which includes
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"for the sole and express purpose of" a particular amendment. It
should be noted that the resolution of the Continental Congress
authorizing the 1787 Philadelphia convention included the same
language in an attempt to constrain the convention®s action — all
to no avail!

Charles Alan Wright, the highly respected constitutional
scholar, wrote in a letter dated April 16, 1987 to a Texas state

legislator;

My own belief ... is that a constitutional
convention cannot be confined to a particular subject..,
we have only one precedent, the convention in

Philadelphia in 1787. 1t was summoned “for the sole and
express purpose of revising the Articles of Confederation
and reporting to Congress and the several Legislatures
such alterations and provisions therein. From the very
beginning it did not feel confined by the call and gave
us a totally new Constitution that completely replaced
the Articles of Confederation. I see no reason to
believe that a constitutional convention 200 years later
could be more narrowly circumscribed.

State legislators have also been told that, despite the
adoption of these petitions, a Convention will never be hnld -
that the threat of a convention is simply a method of pressuring
Congress to adopt a particular amendment. With considerable
confidence, convention proponents state that upon receipt of 34
petitions. Congress will be forced to forward an amendment to the
States for ratification, rather than face a constitutional
convention.

In response to that assertion, Article V of the Constitution
is clear. Congress must call a convention 1if 34 petitions are
received: "The Congress ... on the Application of the Legislatures
of two-thirds of the several States, shall call a Convention for
proposing Amendments ...." Moreover, 1in Federalist 85, Alexander
Hamilton, wrote: "The words of this Article are preemptory. The
Congress “shall call a convention.® Nothing in this particular is
left to the discretion of that body." In other words, once
Congress has received 34 valid petitions, it cannot ignore them and
avoid calling a constitutional convention by passing an amendment.

Convention supporters also assure the public that even if a
convention 1is convened, there is no danger that it would consider
any issues other than the particular amendment for which it was
called. This bold assertion ignores considerable historic
precedent. It would be impossible to find a more persuasive
precedent for opening a convention®s agenda, than the Founding
Fathers® actions 1in 1787, and the actual 1language of Article V
where reference 1is made to "Amendments." Edmund Randolph, a
delegate to the 1787 convention felt justified in broadening the
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convention®s agenda and was quoted as saying. "There are great
seasons when persons with limited powers are justified in exceeding
them, and a person would be contemptible not to risk it.” Would
a delegate to any future convention feel less justified than
Randolph and attempt to broaden the agenda to encompass

contemporaneous issues?

In a speech on January 30, 1987, in Detroit, Michigan, Warren
Burger, former Chief Justice of the United States said;

There 1is no way, any more than the Continental
Congress could control the convention in Philadelphia,
to put a muzzle on a Constitutional Convention. Once it
meets it will do whatever the majority wants to do. |
would not favor it.

Finally, assurances are given that by some chance the
convention strays from its authorized agenda, the Congress and the
courts will step iIn to rein the runaway convention back to its
proper jurisdiction. However, scholars warn that even 1if Congress
passed limiting legislation, Wich would be constitutionally
gquestionable, a convention once a._embled could reject any or all
restrictions on its activity and assert its supreme authority by
virtue of its direct authority from the "people.”

Stanford Law Professor Gerald Gunther testified in 1985 before
the U.S. House Judiciary Subcommittee on Civil and Constitutional
Rights stating:

A (Df the convention were to report such
allegedly 1lunauthorised® proposals to Congress for
submission to ratification woull Congress truly be in a
position effectively to ignore them? I doubt it: |
believe any such congressional veto effort would
encounter not only substantial constitutional arguments
but also substantial political restraints.

Again a reenactment of the thoughts and actions of the 1787
convention.

With respect to court interjection 1in an October 16, 1903
Chicago Tribune article former Supreme Court Justice Arthur J.

Goldberg said;

IT convention issues are not reviewable, then
the convention would take place outside our system of
checks and balances and the dangers of a runaway
convention increase. .. IT convention issues are
reviewable by the courts, then serious enforcement
problems arise.
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In the minds of most Americans, our Constitution is more than
a charter of government whose primary function is to assign various
duties and functions among the executive, legislative and judicial
branches- Across almost two centuries, the Constitution has
evolved into the vehicle through which we protect our individual
rights and liberties, and it stands squarely between individual
Americans and their government. It is a tribute to the viability
and effectiveness of this document that many Americans take for
granted that their rights will be effectively protected by the
Constitution. Unfortunately, we sometimes lose sight of the fact
that such rights and protections of the individual are not
commonplace, but are indeed extraordinary. It is our Constitution
which more than any other institution makes us the rare exception

to this rule.
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