


844.21.234 A1AHKA STATUTES SUI'T'J.KMKNT 8 44.21.237

Sec. 44.21.234. Access to long term cure facilities, older Alas-
kans, and rocords. (63 A person may not deny access to « long term
care facility or to an older Alaskan by the ombudsman or an employee,
volunteer, or other representative of the office.

(b) Notwithstanding the provisions of AS 44.21.232(c)(1), the om-
budsman muy obtain medical or other records ofun older Alaskan who
resides in a long term cure facility in tho state only with the consent of
the older Alaskun or the older Aluskan's legal guurdian or, if the older
Alaskun is unable or incompetent to consent and does not have u legul
guardian, only with a court order. (8 2 ch 108 SLA 1088)

Sec. 44.21.235. Confidenliulily. (u) Records obtained or main-
tained by the ombudsman are confidential, are not subject to inspec-
tion or cog ing under AS 09.25.110 — 09.25.120 and, except as pro-
vided in ( {ofthls section, muy be disclosed only nt the discretion of
the ombudsman, .

(b) The identity of a complainunt or an older Alaskan on whose
behalfa complaint is made may not be disclosed without the consent
of the identified person or thegerson’s legal guardian, unless required
by court order. (§ 2 ch 108 SLA 1988)

Sec. 44.21.236. Immunity from liability, (a) A person who, in
?ood faith, makes a complaint described in AS 44.21.232 is immune
rom civil or criminal liability that might otherwise exist for making
th((eb)com}ﬁlaint.

he ombudsman, or an employee, volunteer, or other represen-

tative of the office, is immune from civil or criminal liability for the
good faith performance of official duties. (8 2 ch 108 SLA 1988)

Sec. 44.21.237. Interference with the long term care ombuds-
man and retaliation prohibited, (a) A person may not intention-
ally interfere with the ombudsman, or an emplo%ee., volunteer, or
regresezntazté\ée of the office, in the performance of official duties under
AS 44.21.232.

(b) If a person makes a good faith complaint described in AS

44.21.232, an employer or supervisor of the person, or a public or
private agency or entity that provides benefits, services, or housing to
the person, maz not .dischar(};e, demote, transfer, reduce the pay or
benefits or work privileges of, prepare a negative work performance
evaluation of, deny or withhold benefits or services, evict, or take
other detrimental action against the person because of the complaint.
The person making the complaint may bring a civil action for compen-
satory and punitive damages a%ainst an employer, supervisor, agency,
or entity that violates this subsection. In the civil action there is a
rebuttable presumption that the detrimental action was retaliatory if
it was taken within 90 days after the complaint was made.

844.21.238 Static Govkhnmknt 8 44.21.255

(c) A person who violates this section is guilty of a class I) misde-
meanor. (8 2 ch 108 SLA 1988)

Sec. 44.21.238. Legal counsel fur the lung term care ombuds-
man. The attorney general shall provide legal advice and representa-
tion in connection with any matter relating to the powers, duties, and
operation of the office, and in any legal action brought against the
ombudsman or on employee, volunteer, or other representative of the
office. If the attorney general cannot provide Ie%al advice or represen-
tation because of a conflict of interest, the ombudsman may employ
private legal counsel. (8 2 ch 108 SLA 1988)

Sec. 44.21.239. Cooperative agreements. The commission shall
enter into cooperative a?reements concerning the operations of the
office, including protocols for investigations, with Btute and local
agencies that huve,ur|sd|ct|on over long term cure facilities or over
the abuse and neglect of older Alaskuns. (§ 2 ch 108 SLA 1988)

Sec. 44.21.240. Definitions. In AS 44.21.200 — 44.21.240,

1) "commission” means the Older AlaBkuns Commission;
(2] "long term care facility” means a foster home or other residen-
tial facility for dependent adults that is required to be licensed under
AS 47.35 and a nursing home as defined in AS 08.70.180;

33 “office” means the office of the long term care ombudsman;
| 4) "older Alaskan" means a resident who is 60 years of age or
older;

(5) "ombudsman” means the long term care ombudsman hired un-
der AS 44.21.231; _ _ . .

(6) "senior citizen housing" has the meaning given in AS
44.47.620(e). (8 2 ch 79 SLA 1981; am 8 3 ch 108 SLA 1988)

Effect of amendments. — The 1988 44.21.240, 'commission’ means the Older
amendment rewrote and restructured this  Alaskans Commission."
section, which read "In AS 44.21.200 —

Article 5. Alaska Council on Science and Technology.

Secs. 44.21.241 — 44.21.255. [Repealed, § 63 ch 21 SLA 1985.]

Article 6. Alaska Public Broadcasting Commission.

Section
266. Duties of the commission
268. Powers of the commission
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Sec. 18.00.089. Prohibition against retribution, (a) A person
may not discharge or discriminate against an employee because the
employee has filial a complaint or instituted or caused to he instituted
a proceeding related to the enforcement of occupational safety and
health standards, or has testified or is expected to testify in a proceed-
ing relating to occupational safety and health or because an employee
has exorcised personally or on behalf of others a right afforded under
AS 18.60.010 — 18.60.105.

(b) An employee who has been discharged or discriminated against
hy a person In violation of this section may, within 30 days after the
violation occurs, file a complaint with the commissioner alleging the
discrimination. Upon receipt of the complaint, the commissioner shall
investigate the matter as the commissioner considers appropriate. If,
upon investigation, the commissioner determines thut this section has
been violated, the commissioner shall request the attorney general to
bring un action in the superior court against the violator. The superior
court hasjurisdiction to restrain violations of (a) of this section and to
order all appropriate rel;ef including rehiring or reinstatement of the
employee to the employee's former position with back pay.

(c) Within 90 days of the receipt of a complaint filed under this
section, the commissioner shall notify the complainant of the determi-
nation under Ib) of this section. (§ 7 ch 72 SLA 1973)

19%%% 18.60.090. Penalty for violations. (Repealed, § 9 ch 72 SLA

Sec. 18.60.091. Citations, (a) If, upon inspection or investigation,
the department believes that an employer has violated a provision of
AS 18.60.010 - i8.60.105 that is applicable to the employer, the
department shall with reasonable promptness issue a citation to the
employer. Each citution shall be in writing and must describe with
particularity the nature of the violation, including reference to the
Browsu)ns of the chapter or any order or regulation alleged to have

een violated, and must fix a reasonable time for abatement of thT
violation. The department may prescribe procedures for the issuance
of a notice instead of a citation with respect to minor violations that
have no direct or immediate relationship to safety or health, or viola-
tions that are not serious and that the employer agrees to correct
within a reasonable time. If an employer does not. within a reasonable
time set out in the notice, correct a violation that is not serious, the
department shall issue a citation to the employer. _

ﬁ)) Upon receipt by the employer, each citation issued under this
section, or a copy of the citation, shall be immediately and
Prom[nently posted, at or near each place the violation referred to in
he citation occurred.

231
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AMENTDMENT

Offered in the HOUSE By Gruenberg

TO: CSHB 91 (SA) #1

Page 1, line 19:

Strike "is requested by a public body to"
Strike "participate"; 1insert "participates"

Comment:

The same protections should apply whether or not the
employee technically "is required to participate” in the
hearings or participate voluntarily.



AMENDMENT

Offered in the HOUSE By Gruenberg
TO: CSHB 91 (SA) 7

Page 1, line 21:
Strike "that"; insert "a"
Comment:

An employee should be protected against retaliation bv
his employer even if he testified before another public body,



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE

TO: CSHB 91 (SA)

Page 3, line 18:
Replace paragraph (4) with the following:
"(4) “"public body"™ includes an officer or agency of
(A) the federal government;
(B) the state;
(© a political subdivision of the state
including
(1) a municipality,
(ii) a school district, or
(1ii) a rural educational attendance area;
(®) a public or quasi-public corporation or
authority established by state law/ including
(i) the Alaska Railroad Corporation or

(i1) the University of Alaska."



AMENDMENT

OFFERED IN THE HOUSE

Page

Page

Page

Page

TO: CSHB 91(State Affairs)

1, line 6:

Delete "public"

1, line 7, after "report":

Insert "or participate in an inquiry xsf?*

1, after line 9;:

Insert a new bill section to read:

L

-0327Ed
ramer

\1>0/

Section 1. This Act may be known as the Whistleblower Act."

1, line 10:
Delete "Section 1"

Insert "Sec. 2"

Delete "A public

Insert "An"

1, after line 21:

Insert a new subsection to read:

(b) An employer may not disqualify an employee or other person

-—2/23/89
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ramer

who is entitled to protection under (a) of this section from eligibil-

ity to
(1) bid on contracts with the employer; or

(2) receive another right, privilege, or benefit from an
t

employer or a public body."

Reletter the following subsections accordingly.

Page 1, lines 23 - 25:

Delete "who reports a matter of public concern, or a public employee

on whose behalf a matter of public concern is reported, because the employ-

ee or person reported the matter,"

Insert "who is entitled to protection under (a) tr this section"

Page 1, line 27:

Delete all material.

Page 1, line 28:

Delete "(2)"

Page 1, line 29:
Delete "; or"

Insert

Page 2, line 1:

Delete all material.

-2- 2123189



Page 2, line 24, after "relief.";

Insert "In the civil action there

detrimental action was retaliatory if it

complaint was made public or after the
whichever io later."
Page 3, line 4:
Delete "or "public employee""
Page 3, line 6:
Delete "a public”
Insert "an"
Page 3, after line 6:

Insert a new par.-graph to read:

"employer"

"(2)

-0327Ed
t ramer

is a rebuttable presumption that the

is taken within 90 days after the

public body's decision was made,

includes a public employer and a private employer;"

Renumber the following paragraphs accordingly.

Page 3, line 7:
Delete ""employer" or"
Page 3, line 16, after "gross":
Insert "public"

2123189
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Cramer

Pagen~3, 1line 16, after "waste of":
Insert "public"
Page 3, line 17, after "abuse of":
Insert "public”
Page 3, after line 17:
Insert new material to read:
"(D) a matter that comes within the jurisdiction of
J the office of the ombudsman under AS 24.55.100 or 24.55.320;
(5) "other person" includes all members of the public;
(6) "private employer" means an employer other than a
public employer who employs at least one other person in the state;"
Renumber the following paragraphs accordingly.
Page 3, line 23:
Delete
Insert ";"
Page 3, after line 23:
Insert a new paragraph to read:
"public employee" means an employee of a public em-

"(8)
ployer."

2123189



AMENDMENT

TO CS HB 91 (State Affairs) BY GRUENBERG

Page 2, line 24, after "relief"” 1insert "including punitive
damages".



Offered in the HOUSE By Gruenberg

TO: CSHB 91 (SA) #2

Page 1, line 21:
Strike "that"; insert "a"
Comment:

An employee should be protected against retaliation by
his employer even if he testified before another public body.



AMENDMENT

Offered in the %SE:

By : Rep. Peter Goll

To: HOUSE BILL No.  cSHB91 (Jup)
SENATE BILL No.

Page: _2 Line: 20

Sec. 39.90.110 (a)(1) 1s amended to read:

"(1) [HAS REASONABLE CAUSE TO BELIEVE] reasonably believes that the
information reported is or is about to become a matter of public
concern; and"
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6-0327Hi -
Cramer
AMENDMS-NT
OFFERED IN THE JUDICIARY COMMITTEE \A, n BY DONLEY

TO: CSHB 91(Judiciary)

Page 2, line 17, following "PROTECTIONS.":

Insert "(a)"

Page 2, following line 22:
Insert a new subsection to read:

"(b) As part of its written personnel policy, a public employer
may require that, before an employee initiates a report on a matter of
public concern under AS 39.90.100, the employee shall submit a written
report concerning the matter to the employer. However, the
-may-not require Jihe—amploy-aa- to submit a report if the employee

(1) reasonably believes that reports to the employer will
not result in prompt action to remedy the matter of public concern;

(2) krrons— with - r eaaonabLe certainty that the activity,
policy, or practice is already known to one or more supervisors;

(3) reasonably believes that an emergency is involved; or

(6) reasonably fears reprisal or discrimination as a result

of disclosure.”

1 3/6/89



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG

TO: CSHB 91 (Judiciary)

Page 1, lines 20-22:
Delete section "(2)" and insert "(2) the employee

participates in a court action, an investigation, a hearing,
or an inquiry by a public body on a matter of public concern.”

COMMENT:  This cleans up and simplifies the language.



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG
"B" Version
TO: CSHB 91 (Judiciary)

Page 2, line 27:
Delete "39.90.140" and insert "39.90.110"

COMMENT: AS 39.90.100 and .110 are the only statutes in the
chapter capable of being violated. Technical amendment.



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG

TO: CSHB 91 (Judiciary)

Page 1, lines 20-22:
Delete section "(2)" and insert "(2) the employee

participates in a court action, an investigation, a hearing,
or an inquiry by a public body on a matter of public concern."”

COMMENT:  This cleans up and simplifies the language.



6-0327H4,
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AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG 3

TO: CSHB 91(Judiciary)

Page 2, line 21:

Delete "and

Page 2, after line 21:

Insert "(2) has made a reasonable attempt to ascertain the accuracy

of the information before reporting; and"
Page 2, line 22:

Dalete "(2)"

Insert "(3)"

1- 2127189



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG
"3" Version

TO: CSHB 91 (Judiciary)

Page "3, line 24:
After "AS 39.90.100"™, 1insert "or AS 39.90.110"
Page*2»/ line 25:

After "relief”, 1insert ", including punitive damages"”

COMMENT: Eliminates a possible ambiguity by specifying that
punitive damages may be awarded in an appropriate case.
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AMENDMENT
OFFERED IN THE HOUSE BY DONLEY

TO: CSHB 91 (Judiciary)

Page 2, line 25, after "relief.":

Insert "In the civil action there is a rebuttable presumption that the

detrimental action was retaliatory if it is taken within 90 days fter the

complaint was made public.”

“1- 3/6/89
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A MENDMB-NT
OFFERED IN THE JUDICIARY COMMITTEE BY DONLEY

Page

Page

TO: CSHB 91 (Judiciary)

2, line 17, following "PROTECTIONS.":

Insert "(a)"

2, following line 22:
Insert a new subsection to read:

"(b) As part of its written personnel policy, a public employer
may require that, before an employee initiates a report on a matter of
public concern under AS 39.90.100, the employee shall submit a written
report concerning the matter to the employer. However, the employer
may not require the employee to submit a report if the employee

(1) reasonably believes that reports to the employer will
not result in prompt action to remedy the matter of public concern;

(2) knows with reasonable certainty that the activity,
policy, or practice is already known to one or more supervisors;

(3) reasonably believes that an emergency is involved; or

(A) reasonably fears reprisal or discrimination as a result

of disclosure."”

-1- 3/6/89
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AMEN DMEN T

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG M 3

TO: CSHB 91(Judiciary)

Page 2, line 21:

Delete "and"

Page 2, after line 21:

Insert "(2) has made a reasonable attempt to ascertain the accuracy

of the information before reporting; and"
Page 2, line 22:

Delete "(2)"

Insert "(3)"

1- 2127189



OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG

TO: CSHB 91 (Judiciary)

Page 1, lines 20-22:
Delete section "(2)" and insert "(2) the employee

participates in a court action, an investigation, a hearing,
or an inquiry by a public body on a matter of public concern.”

COMMENT.  This cleans up and simplifies the language.
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AMENDMENT

OFFEi.c.J IN THE JUDICIARY COMMITTEE BY GRUENBERC
"B" Version
TO: CSHB 91 (Judiciary)

Page 2, line 27:

Delete "39.90.140" and insert "39.90.110"

COMMENT: AS 39.90.100 and .110 are the only statutes in the
chapter capable of being violated. Technical amendment.

TN



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG
"B" Version

TO: CSHB 91 (Judiciary)

Pago 1, line 24:
After "AS 39.90.100"™, insert "or AS 39.90.110"

Page 1, line 25:

After "relief”, 1insert ", including punitive damages"”

COMMENT: Eliminates a possible ambiguity by specifying that
punitive damages may be awarded in an appropriate case.
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AMENDMENT

OFFERED IN THE HOUSE

Page

Page

Page

TO: CSHB 91 (Judiciary)

1, line 6:

Delete "public”

1, line 1i3:
Delete "A public”

Insert "An"

1, after line 22:
Insert a new subsection to read:

"(b) An employer may not disqualify an employee or other person
who reports « matter of public concern or participates in a proceeding
connected witha matter of public concern before a public body or
court, because of the report or participation, from eligibility to

¢)) bid on contracts with the employer; or

(2) receive another right, privilege, or benefit from an

employer or a public body."

Reletter the following subsections accordingly.

Page

1, line 28:

Delete all material.

“1- 2127189
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Page 1, line 29:

Delete "(2)"
Page 2, line 1:

Delete "j or"

Insert
Page 2, line 2:

Delete all material.
Page 3, line b5:

Delete "or "public employee™™
Page 3, line 7:

Delete "a public”

Insert "an"
Page 3, after line 7:

Insert a new paragraph to read:

"(2) "employer™ includes a public employer and a private

employerj"

Renumber the following paragraphs accordingly.

Page 3, line 8:

Delete ""employer"™ or-

2- 2127189



Page

Page

Page

Page

Page

-0327Ha

ramer
3, line 18, after 'gross":
Insert "public"
3, line ™, after "waste of":
Insert "public"”
3, line 19, after "abuse of":
Insert "public"
U, line 10:
Delete
Insert "j"
A, after lire 10:
Insert new paragraphs to read:
"(5) "other person™ includes all members of the public;
(6) "private employer™ means an employer other than a

public employer who employs at least one other person in the state;

@) "public emplo>ee”™ means an employee of a public

employer.™

-3- 2127189



AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE

TO: CSHB 91(Judiciary)

Page 2f line 21:

Delete "and"

Page 2, after line 21:

Insert "(2) has made an attempt

information before reporting; and"

Page 2, line 22:
Delete "(2)"

Insert 7 (3>"

to ascertain

the

-0327H*

ramer

accuracy of

2127189
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AME ND MENT

OFFERED IN THE JUDICIARY COMMITTEE

Page

Page

TO: CSHB 91(Judiciary)

2, line 17, following "PRCTECTIONS." :

Insert "(a)"

2, following line 22:
Insert a new subsection to read:

"(b) As part of its written personnel policy, a public employer
may require that, before an employee reports a matter of public con-
cern under AS 39.90.100, the employee shall submit a written report
concerning the matter to the employer. However, the employer may not
require the employee to submit a report if the employee

(1) believes that reports to the employer will not result
in prompt action to remedy the matter of public concern;

(2) believes that the activity, policy, or practice is
already known to one or more supervisors;

(3) believes that an emergency is involved; or

(A) fears physical harm as a result of disclosure.”

2127189



HOUSK COMMITTEE ON STATE AFFAIRS

RECAP OF
HB 91

Protection for "Whistleblowers"

Received January 20, 1089
by The Labor and Commerce Committee

Heard February 1, 1989

Heard February 2, 1989

Committee Substitute adopted February 2, 1989
Passed Out of Committee February 2, 1989

3 Do Pass
3 No Recommendation

Item 1:

Item 2:

Item 3:

Item 4:

Item 5:

Item 6:

TABLE OF CONTENTS

HB 91: Protection for “Whistleblowers”

1B 91 by the Labor and Commerce Committee
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Fiscal Note

Letter from NEA-Alaska
January 31, 1989

Amendments offered by Rep. Donley
Draft 6-0327Aa

Department of Administration
Proposed Amendment

Amendment #1 offered by Rep. Donley
Draft 6-0327Ac



csHB 91 (SA)

Amended by the House State Affairs Committee:
1) By request of NEA-Alaska (see Items 3 and 4).

2) By request of Donley in response to amendment offered by
Dave Otto (DOA, DOP) - see Item 5. The committee felt the
language offered by Otto was vague and reference to
physical harm unnecessary. Donley offered "Limitation To
Protections" section (Iltem 6) which was adopted.



HOUSE COMMITTEE REPORT

™
Date Referred: January 20, 1989 FURTHER REFERRALS: JUDICIARY

Date of Committee Action:
The STATE AFFAIRS Committee recommends that:
HOUSE BILL NO. 91

"An Act relating to protection for certain public employees and certain
other persons who report matters of public concern.”

[X] the same title
b* replaced with dS M |1 fsA) C ] a new title

[ ] have attached amendment(s)

C do pass

C do not pass

C no recommendation

I X individual recommendations

additional referral to the Committee

ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
T ] fiscal impact [ ] fiscal note(s) published:
[ zero fiscal note
[ 1 zero with analysis [ 1 zero fiscal notes(s) published:
SIGNING I£> PASS: SIGNING OTHER THAN DO PASS:

(Do Not Pass, No Recommendation, Amend),

Chairman®s signature
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Introduced: 1/20/89 6-0327A
Referred: State Affairs
and Judiciary

BY THE LABOR AND

IN THE HOUSE COMMERCE COMMITTEE

HOUSE BILL NO. 91
IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL
For an Act entitled: "An Act relating to protection for certain public
employees and certain other persons who report

matters cf public concern.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 39.90 is amended by adding new sectionsto read:
ARTICLE 2. PROTECTION FOR REPORTS OF CERTAIN MATTERS.

Sec. 39.90.100. PERSONS PROTECTED. (a) A public employer may
not discharge, threaten, or otherwise discriminate against an employee
regarding the employee®s compensation, terms, conditions, location, or
privileges of employment because

(1) the employee, or a person acting on behalf of the
employee, reports to a public body or is about to report to a public
body a matter of public concern; or

(2) the employee 1is requested by a public body to partici-
pate in a court action or in an investigation, hearing, or inquiry
held by that public body.

(b) A public employer may not disqualify a public employee or
other person who reports a matter of public concern, or a public
employee on whose behalf a matter of public concern is reported,
because the employee or person reported the matter, from eligibility
to

(1) bid on contracts with the public employer;

(2) receive land under a law of the state I anordinance

of the municipality; or

HBO091A -1- HB 91
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(3) receive another right, privilege, or benefit.
(c) The provisions of AS 39.90.100 - 39.90.120 do not
(1) require an employer to compensate an employee for
participation in a court action or in an 1investigation, hearing, or
inquiry by a public body;
(2) prohibit an employer from compensating an employee for
participation in a court action or 1in an investigation, hearing, or
inquiry by a public body;
(3) authorize the disclosure of information that 1is legally
required to bo kept confidential; or
(4) diminish or impair the rights of an employee wunder a
collective bargaining agreement.

(d) An employer shall post notices and use other appropriate
means to inform employees of their protections and obligations under
AS 39.90.100 - 39.90.120.

Sec. 39.90.110. RELIEF AND PENALTIES. (a) A person who alleges
a violation of AS 39.90.100 may bring a civil action and the court may
grant appropriate relief.

(b) A person who violates or attempts to violate AS 39.90.100 -
39.90.120 is also liable for a civil fine of not more than $10,000.
The attorney general may enforce this subsection.

(c) A person who attempts to prevent another person from making
a report or participating in a matter under AS 39.90.100(a) with
intent to impede or prevent a public inquiry on the matter is liable
for a civil fine of not more than $10,000.

Sec 39.90.120. DEFINITIONS. In AS 39.90.100 - 39.90.120

(1) "“employee™ or "public employee” means a person who
performs a service for wages or other remuneration under d contract of

hire, written or oral, express or implied, for d public employer;

HB 91 -2- HBO091A



(2) "employer" or "public employer"™ includes the state, a
public or quasi-public corporation or authority established by state
law, the University of Alaska, a municipality, a political subdivision
of the state, and the Alaska Railroad Corporation;

(3) "matter of public concern™ means

(A) a violation of a state, federal, or municipal law,
regulation, or ordinance;
(B) a danger to public health or safety; or

(C) gross mismanagement, a substantial waste of funds,

oraclear abuse * authority;
(4) "public body" includes a federal, state, or municipal
officeror agency.

HBOO91A .3- HB 91
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January 31, 1989

To: Rep. Red Boucher, Chair
House State Affairs Committee

Re: House Bill No. 91; "An Act relating to protection
for certain public employees and certain other
persons who report matters of public concern.”

NEA-Alaska supports and encourages passage of HB 91.

We also request that the Committee amend the bill to
specifically include employees of school districts and REAAs
under its provisions. To do so would require expanding the
definitions under (2) and (4) on page 3. It may also be
necessary to incorporate the provisions of the "Persons
Protected” and "Relief And Penalties" sections from pages 1
and 2 respectively into Title 14 of the Alaska Statutes.

As a matter of fundamental equity, school district employees
should be afforded the same rights and protections for their
responsible actions as are other public employees.

Thank you for your consideration of our request and
position.

Respectfully submitted,

Bob Manners
Executive Secretary

cc: Rep. Dave Donley, Chair, House Labor Commerce Committee

m3ljan3
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ramer
AMENDMENT ~ |
OFFERED IN THF STATE AFFATRS COMMITTEE BY DONLEY
TO: HB 97?
Page 3, line A, after "state":
Insert "including a school district or rural educational attendance

area"

-1- 1/31/89
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AMENDMEN T*ceZ*—

OFFERED IN THE STATE AFFAIRS COMMITTEE BY DONLEY

TO: HB 91

Page 3, lines 11 - 12:

Delete "a federal, state, or municipal officer or agency"”

Insert "an officer or agency of the federal government, the state, a
public or quasi-public corporation or authority established by state law
including the AlaskaRailroad Corporation, the University of Alaska, a
political subdivisicr of the state including aschool district or rural

educational attendance area, or a municipality”

-1- 1/31/89



Sec. 39.51.110. EMPLOYER RIGHTS. (a) An umployao or ocher
person 1is not entitled to the protections under AS 39.51.100 - 39.51.%*
130 unless che employee or other person

(1) has reasonable cause to believe that the 1information
reported 1is or 1is about to become a matter of public concern;

(2) has made areasonable attempt to ascertain the accuracy
of the information before reporting; and

(3) reports the Information in good faith.

(b) As part of its written personnel policy, a public employer
may require that, before an employee reports a matter of public « con—
cern under AS 39.51.100, Che employee shall submit a written "report
concerning che matter to the employer. However, the employer may not
require the employee to submit a report if the employee o

(1) reasonably believes that reports to the employer will
not result in prompt action to remedy the matter of public concern;

(2) knows with reasonable certainty that tho activity,
policy, or practice 1is already known to one or more supervisors;

3) reasonably believes that an emergency is involved; or

A) reasonably fears physical harm asa result of disclo-
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ramer
AMENDMEN T-#"1
OFFERED IN THE HOUSE BY DONLEY
TO: HB 91
Page 2, line 2:
Delete "39.90.120"
Insert "39.90.130"
Page 2, line 15:
Delete "39.90.120"
Insert "39.90.130"
Page 2, after line 15:
Insert a new section to read:

"Sec. 39.90.110. LIMITATION TO PROTECTIONS. An employee or
other person is not entitled to the protections under AS 39.90.100 -
39.90.130 unless the employee or other person

(1) has reasonable cause to believe that the information
reported is or is about to become a matter of public concern; and
(2) reports the information in good faith."
Page 2, line 16:

Delete "Sec. 39.90.110"

Insert "Sec. 39.90.120"

-1- 212189



Page

Page

2, line 20:
Delete "39.90.120"
Insert "39.90.130"
2, line 26:
Delete "39.90.120"
Insert "39.90.130"

in two places

in both places

0

-0327AC
ramer

212189
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Original sponsor: Labor and Commerce
Committee

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 91 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
public

For an Act entitled: "An Act relating to protection for certain

employees and certain other persons who report or
participate in a proceeding connected with a matter
of public concern.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.90 is amended by adding new sections to read:
ARTICLE 2. PROTECTION FOR WHISTLEBLOWERS.
Sec. 39.90.100. PERSONS PROTECTED. (a) A public employer may

not discharge, threaten, or otherwise discriminate against an employee

regarding the employee's compensation, terms, conditions, location, or

privileges of employment because

(1) the employee, or a person acting on behalf of the
employee, reports to a public body or is about to report to a public

body a matter of public concern; or

(2) the employee participates in a court action, an inves-

tigation, a hearing, or an inquiry held by a public body on a matter

of public concern.
(b) A public employer may not disqualify a public employee
other person who reports a matter of public concern or participates in

aproceeding connected with a matter of public concern before a public

body or court, because of the reportcr participation, from eligibili-

27
ty to
28 . . .
(1) bid on contracts with the public employer;
29
(2) receive land under alaw of the state or an ordinance

-1~ COMR O 1tTiic>

or



B B B B © oo~

&

17

20

21

27

28

WORK 'DRAFT WORK DRAFT WORK DRAFT

of the municipality; or

(3) receive another right, privilege, or benefit.

(c) The precisions of AS 39.90.100 - 39.90. 1A0 do not

(1) require an employer to compensate an employee for
participation in a court action or in an investigation, hearing, or
inquiry by a public body;

(2) prohibit an employer from compensating an employee for
participation in a court action or in an investigation, hearing, or
inquiry by a public body;

(3) authorize the disclosure of information that is legally
required to be kept confidential; or

(A) diminish or impair the rights of an employee under a
collective bargaining agreement.

(d) An employer shall post notices and use other appropriate
means to inform employees of their protections and obligations under
AS 39.90. 100 - 39.90.1A0.

Sec. 39.90.110. LIMITATION TO PROTECTIONS. (a) A person is not

entitled to the protections under AS 39.90.100 - 39.90.1A0 unless the

person

(1) reasonably believes that the information reported

is about to become a matter of public concern; and
(2) reports the information in good faith.
(b) A person is entitled to the protections under AS 39.90.100 -
39.90.1A0 only if the matter of public concern

(D) is not the result of conduct by the person seeding

protection; or

(2) is the result of conduct by the person that was re-

quired by theperson's employer.

(c) As partof its written personnel policy, a public employer

CSHB 91 (Jud) -2-
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may require that, before an employee initiates a report on a matter of
public concern under AS 39.90.100, the employee shall submit a written
report concerning the matter to the employer. However, the employee
is not required to submit a report if the employee

(1) reasonably believes that reports to the employer will
not result in prompt action to remedy the matter of public concern;

(2) believes with reasonable certainty that the activity,
policy, or practice is already known to one or more supervisors;

(3) reasonably believes that an emergency is involved; or

(A) reasonably fears reprisal or discrimination as a result
of disclosure.

Sec. 39.90.120. RELIEF AND PENALTIES. (a) A person who alleges
a violation of AS 39.90.100 may bring a civil action and the court may
grant appropriate relief, including punitive damages.

(b) A person who violates or attempts to violate AS 39.90.100 is
also liable for a civil fine of not more than $10,000. The attorney
general may enforce this subsection.

(c) A person who attempts to prevent another person from making
a report or participating in a matter under AS 39.90.100(a) with
intent to impede or prevent a public inquiry on the matter is liable
for a civil fine of not more than $10,000.

Sec. 39.90. 130. DEFINITIONS. In AS 39.90.100 - 39.90.1A0

(1) "employee” or "public employee" means a person who
performsa service for wages or other remuneration under a contract of
hire, written or oral, express or implied, for a public employer;

(2) "employer"” or "public employer" includes the state, a
public or quasi-public corporation or authority established by state
law including the Alaska Railroad Corporation,thr University of

Alaska, and a political subdivision of the state including a

-3- CSHB 91(Jud)
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municipality, school district, and rural educational attendance area;
(3) "matter of public concern" means

(A) a violation of a state, federal, or municipal law,
regulation, or ordinance;

(B) a danger to public health or safety;.

(C) gross mismanagement, a substantialwaste of funds,
or aclear abuse of authority; or

(D) a matter accepted for investigation bythe office
of the ombudsman under AS 24.55.100 or 24.55.320;

(4) "public body" includes an officer or agency of

(A) the federal government;

(B) the state;

(C) a political subdivision of the state including

(i) a municipality;
(ii) a school district; and
(iii) a rural educational attendance area;

(D) a public or quasi-public corporation or authority
established by state lav including the Alaska Railroad Corpora-
tion; and

(E) the University of Alaska.

Sec. 39.90.140. SHORT TITLE. AS 39.90.100 - 39.90.140 may be

cited as the Alaska Whistleblower Act.

91(Jud) 4
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State of Alaska
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0 pm 102636
Duncan C Fowler Anchoraoe, AK 09510 2636

907 563-3673
8001470-2624

n 1% Box WO

February 17,1989 Junenu AK 09811-3000

907)465 4970
800) -178 -1970

n PO Box 74358
F-irbanks. AK 99707
Representative Max Gruenberg 5907% 452-4001
Representative Peter Goll 800)478-3257
Co-Chair, House Judiciary Committee
Post Office Box V

Juneau, Alaska 99811-3100

Dear Rep~dmtive:

Enclosed is a position paper on HB 91, the Whistle Blowers legislation. 1will
be in my Anchorage office the week of February 20th .d not available to testify in
support of this legislation. Please note the suggested improvements for the bill
mentioned in my position paper.

For the record, you and the committee should know that this legislation is
needed, but only for isolated instances of abuse. | have found over the years that, by
far, the large majority of public employees and their supervisors are good public
servants. They accept disagreements on issues as part of their jobs and few would
ever consider retaliation as a response.

Please give me a call in Anchorage if you have any questions about my
suggestions. | have asked Kim Elton of my staff to attend your hearing in case he
could be of help. | believe this legislation will be important in nelping to improve
Alaska's government. It promises to protect the little guy or gal wno might have
courage to speak out against instances of waste, fraud or mismanagement.

Sincere!’

Ernncan C. Fowler
Ombudsman

DCF:pjc
cc: Rep. Mike Davis, Vice Chair
Rep. Cliff Davidson
Rep. Johnny Ellis
~Rep. Terry Martin
Rep. Mike Miller



iTilD\iclsrn.a,r)lL

Position Paper
MB 91
Whistle Blowers Protection

'Hie Office of the Ombudsman strongly supports the passage of MB 91 as a
positive effort to improve the administration of Alaska’s government. Some
modifications arc requested which would enhance the measure and provide better
protections for Alaskans who seek to correct problems with our government.

The suggested h.v .elements to the measure are:

(1) Include complaints filed with the Office of the Ombudsman in the
definition of "matters of public concern".

(2) Extend Whistle Blower protection to those who provide testimony during
investigations.

(3) Set a standard for a presumption of retaliatory action for civil actions
when detrimental incidents occur to whistle blowers or witnesses.

(4) Consider protection of employees in the private sector under the act
when they complain of improper governmen* Zlaction which may not be in
the best interests of their employer.

The Ombud forest

The Ombudsman Act requires that n.e confidentiality of the names of
complainants and witnesses of those involved in an investigation "except insofar as
disclosures may be necessary... to support recommendations” be maintained. The
act also provides a maximum penalty or $1000 for a person who "willfully hinders
the lawful actions of the ombudsman". The Ombudsman Act does not provide
protections to those citizens, including state employees, who may either complain in
good faith or provide testimony regarding one of our investigations.

This is an important issue for the Office of the Ombudsman. Lack of such
protections has caused many citizens to withdraw complaints when it became
necessary for the ombudsman to release their names in order to "prove”
information. Citizens have claimed to have not been hired for state jobs because of
complaining to the ombudsman. Several have claimed to have lost housing and
other benefits because they complained. | have heard stories of people who believe
that if they complain to the ombudsman they will lose a state benefit. Few, if any of
these citizens would dare testify before the legislature in support of this measure
because of their perceived fear of retaliation.
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Include Complaints to the Ombudsman

It is not unusual for my office to receive calls from potential complainants
who first ask "Do you offer Whistle Blower protection?” And, more often than not,
even after we explain our confidentiality provisions, the citizen will either just hang
up or refuse to let the issue be fui ther pursued.

Lack of such protection generates anonymous letters with allegatioi s
describing various degrees of abuses of the public trust being sent to my office. Such
letters cause a dilemma. Some letters arc clearly "poison pen" letters and intended
to be revengeful acts. Others are honest attempts to cause an investigation of an
action the author perceives as improper. In these cases, the author is clearly afraid
of retaliation either by an agency or a supervisor.

As a matter of policy, my office does not pursue anonymous complaints. On
rare occasions, | do consider an ombudsman initiated complaint (as allowed by the
Ombudsman Act) if solid evidence is offered and there is opportunity for third party
verification of the allegation. | believe the passage of a measure offering adequate
Whistle Blowers protection would reduce the number of anonymous complaints
received by the Office of the Ombudsman.

I was involved with a situation when a employee was fired from a position
with a public agency for complaining to the ombudsman about fraud and
mismanagement. The agency, after becoming aware of the complaint, conducted an
internal investigation and created a reason for dismissing our complainant As a
result, our complainant, who was a specialized professional and head of a
household, was unemployed for an 2 1/2 year period. It appeared many potential
employers wondered why the termination occurred and would not offer the person a
position. The family was forced to help from Public Assistance. After filing a
civil suit and suffering through prolonged negotiations, a settlement was reached.

I believe had HB 91 been enacted at that time, the public employer may not
have terminated that employee. The Alaskan and family involved paid dearly for
doing just what a responsible citizen should do. Make a legitimate complaint to this
office about governmental fraud. This person is not able to present testimony to
you about the situation. They believe their settlement prevents such action.

Witness Protection

Over the past several months, my office has received a number of complaints
alleging misconduct on the part of office supervisors. It has been necessary to
depose several of the staff in those offices. As often as not, clerk's or other staff in
lower pay ranges are deposed. They often have witnessed -- or have information on
-- incidents of misconduct. | have had them report overhearing conversations where
the supervisor being investigated believed the "clerk” was my complainant. The
supervisors made comments they were going to "get" them for causing the "trouble".

In these complaints | issue subpoenas to provide witnesses a "legal excuse"
for providing sworn testimony to my investigators. Despite the state's requirement
for the witness to "tell the truth" there is little real protection for them when the
witness returns to the work-place. There is an equity problem when a complaint
may be found to be technically "unsupported” but later detrimental personnel
actions are taken against employees who have provided what may have been
embarrassing testimony involving their supervisor.
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Presumption or Retaliation

This is a policy the Alaska Legislature embraced last year in the adoption of
the act creating the Long Term Care Ombudsman (2ch 108 aL.A 1988). This act
covers not only state-operated long term care facilities but private facilities and
landlords and contractors who may take retaliatory actions against someone making
a complaint. AS 44.21.237 provides if a person makes a good faith complaint and
suffers harm as a result, there is a rebuttable presumption in a civil action that the
detrimental action was retaliatory if it occurs within 90 days of making the
complaint.

The Federal Civil Service Reform Act of 1979 which created the Whistle
Blower protections for federal employees docs not have the presumption of
retaliation but offers a different device to protect the employee. (The act does not
cover citizen witnesses.) It allows the Office of Special Counsel (OSC) to initiate
action to stop or postpone detrimental personnel actions which may be retaliatory.
It also prevents disciplinary actions being taken during the course of an
investigation.

The concept of a presumption of retaliation is a sound one which can offer
additional safeguards for both witnesses and complainants. It should be noted,
however, that complaints alleging misconduct arc often our most complex. As a
result, thev take more time on the part of ombudsman staff to insure fairness for all
concerned. In this instance, it would be nearly impossible that wc could complete
our investigation and get a response from both the individual and agency within 90
days from the time a complaint was filed. Language extending the period of
presumptive retaliation to 90 days after the investigative agencies action was
complete might be most appropriate.

Inclusion or the Private Sector

The Long Term Care Ombudsman legislation included private sector
employers as persons who could not take retaliatory actions against those who make
good faith complaints to that office. The concept is not dissimilar from
AS 18.60.089 which provides employees, both public and private, protection from
termination or other discriminatory actions by employers because of reported safety
violations. There is reason to include similar provisions in 1B 91.

Protections should be considered for employees in the private sector who
complain about improper actions or inaction on the part of governmental agencies.
Private sector employees have complained to the Office of the Ombudsman about
improper governmental activities which may be actually be benefiting their
employer. They have expressed concern that their employer not become aware of
the fact they were the complainant as they were afraid for their jobs.

A hypothetical example might be an employee of a resource firm who has
noticed state inspectors continually ignore certain waste disposal requirements. By
ignoring the disposal requirements, the firm saves tens of thousands of dollars
annually. Suppose also that the inspectors are good friends with the firm's
managers. Without some assurance of "protection” the concerned employee may
well choose to not report the violations until they find anothc job. In the r.ican*
time, environmental damage could be occurring.
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Other Considerations

I would suggest adding a section which would title this act as "Tlie Whistle
Blowers Act". The terminology is well accented and by formally naming the section
it would allow easy reference and access to law.
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February 16, 1989

To: Representatives Goll L Gruenberg, Co-Chairs
Members, House Judiciary Committee

Re: CS for House Bill Ho. 91; "An Act relating to
protection for certain public employees and certain
other persons who report matters of public concern.”

NEA-Alaska supports and encourages your favorable
consideration of CS for HB 91.

This bill provides that school district and other public
employees can act in good faith on matters of public concern
and not fear reprisals by their employer as a result of such
conduct.

The unfortunate reality 1is that there have been occasions
where their employment security has been at risk for school
district employees when they have spoken out on such
matters.

Passage of this bill will provide a level of security which
will enable all public employees to be more productive and
confident in their employment responsibilities.

Thank you for your consideration of our position. We
encourage your support.

Respectfully submitted,

Bob Manners
Executive secretary

cc: Rep. Dave Donley, Chair, House Labor/Commerce Committee
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M EMORANTDDM

To: Representatives Peter Goll and Max Gruenberg
Co-Chairs - House Judicl.ry Committee

From: Representative Dave Donley, Chair
House Labor and Commorco Committee é§

He: Request for hearing - 1P 91
I am writing to request a hearing before the House Judiciary Committee on HB
01, relating to protection of public employees who report matters of public

concern ("whistleblowers™), at your earliest convenience.

Attached is a referral file for your information. Please contact Colette
Jensen or Ginger Baim at 495-1 if you have any questions or need additional
information.

Enclosure

C-0
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February 6, 1909

M nMUOANTDUM
To: Members, House JudiciaryCommittee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Ko: HB 91 - "Whistleblower™ protection

The ilouse State Affairs CS for HD 91, relating to protection of public
employees who disclose certain public information, 1is currently before the
House Judiciary Committee.

Modeled after other states "whistleblower™ laws, HB 91 was introduced by the
House Labor and Commerce Committeeto provideprotection forpublic employees
who disclose information of publicconcern before apublicbody. Asimilar
measure has been before this Legislative body for each of the last six years.
Unfortunately, none has yet passed into law.

The House State Affairs CS adopted three amendments (see attached) to the bill
as fTiled that:

- Specifically include school districts and REAA ™ under the definition
of "public employer™

- Broaden the definition of "public body"

- Provide that the protections under the act do not apply unless the
employee has reasonable cause to believe the information reported
is a matter of public concern and that they report the information in
good faith.

HD 91 1is a much needed bill that will assure that the Legislature and other
public bodies receive critical public information. I urge your support.

C»>
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AMENDMENT ~ |

OFFERED IN THE STATE AFFAIRS COMMITTEE BY DONLEY
TO: HB 91

Page 3, line 4, after "state":

Insert "including a school district or rural educational attendance

area"
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AMENDMEN

OFFERED IN THE STATE AFFAIRS COMMITTEE BY DONLEY

TO: HB 91

Page 3, lines 11 - 12:

Delete "a federal, state, or municipal officer or agency"”

Insert "an officer or agency of the federal government, the state, a
public or quasi-public corporation or authority established by state law
including the Alaska Railroad Corporation, the University of Alaska, a
political subdivisionof the state including a school district or rural

educational attendance area, or a municipality”

1/31/89
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AMENDMEN J-
OFFERED IN THE HOUSE BY DONLEY
TO: HB 91
2, line 2:

Page

Page

Page

Page

Delete "39.90.120"

Insert "39.90.130"

2, line 15:
Delete "39.90.120"

Insert "39.90.130"

2, after line 15:
Insert a new section to read:
"Sec. 39.90.110. LIMITATION TO PROTECTIONS. An employee or

other person is not entitled to the protections under AS 39.90.100 -

39.90.130 unless the employee or other person

(1) has reasonable cause to believe that the information

reported is or is about to become a matter of public concern; and

(2) reports the information in good faith."
2, line 16:

Delete "Sec. 39.90.110"

Insert "Sec. 39.90.120"

"1- 212189



Page

Page

2, line 20:
Delete "39.90.120"

Insert "39.90.130"

2, line 26:
Delete 39.90.120" in two places

Insert "39.90.130" in both places

6-0327Ac
Cromer
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January 31, 1909

To Rep. Red Boucher, Chair
House State Affairs Committee

Re: House Bill No. 91; "An Act relating to protection
for certain public employees and certain other
persons who report matters of public concern.”

NEA-Alaska supports and encourages passage of HB 91.

We also request that the Committee amend the bill to
specifically include employees of school districts and REAAs
under 1its provisions. To do so would require expanding the
definitions under (2) and (4) on page 3. It may also be
necessary to incorporate the provisions of the "Persons
Protected” and "Relief And Penalties”™ sections from pages 1
and 2 respectively into Title 14 of the Alaska Statutes.

As a matter of fundamental equity, school district employees
should be afforded the same rights and protections for their
responsible actions as are other public employees.

Thank you for your consideration of our request and
position.

Respectfully submitted,

Bob Manners
Executive Secretary

cc: Rep. Dave Donley, Chair, House Labor Commerce Committee

m31ljan3

.<ECIX>3>av»



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y. JUNEAU 99811
(407) 4*<1>-312 e

January 16, 19H9

MEMORANDUM

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Po: Proposed Committee Legislation - "Whistleblowers"

The attached bill draft (Work Order #6-0327A - Cramer) is similar to
legislation that has been before this body every year since 1984. Last year"s
version, HB 168, was introduced by the House Labor and Commerce Committee. It
passed the House 38 to one and died on adjournment in the Senate Labor and
Commerce Committee.

The draft bill applies only to public employees and prohibits employers from
discharging, threatening, or otherwise discriminating against an employee 1in
terms of compensation, terms, conditions, location or privileges of employment
because the employee reports or is about to report to a public body a matter of
public concern or becau a the employee is requested to testify or participate
in a court action or an official inquiry by a public body.

The bill further prohibits employers from disqualifying a public employee or
other person who reports a matter of public concern from eligibility to bid on
public contracts, receive land under a law of the state or municipal ordinance
or any other right, benefit or privilege they areentitled to.

The bill includes restrictions on this protection under certaincircumstances,
listed in AS 39.90.100(c). Violation of this law is punishable by a civil fine
of not more than $10,000. In addition, a person who alleges a violation of

this law may bring a civil action.



HOUSE LABOR AND COMMERCE COMMITTEETE

ALASKA STATE LEGISLATURE P.O. BOX Y, IUNEAU 99811
1"7] 165-3H92 " xey

January If), 1989

M KMnRANTIDUM
To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed Committee Legislation - "Whistleblowers"”

The attached bill draft (Work Order //6-0327A - Cramer) 1is similar to
legislation that has been before this body every year since 1984. Last year®s
version, HB 168, was introduced by che House Labor and Commerce Committee. It
passed the House 38 to one and died on adjournment in the Senate Labor and

Commerce Committee.

The draft bill applies only to public employees and prohibits employers from
discharging, threatening, or otherwise discriminating against an employee in
terras of compensation, terms, conditions, location or privileges of employment
because the employee reports or is about to report to a public body a matter of
public concern or because the employee 1is requested to testify or participate
in a court action or an official inquiry by a public body.

The bill further prohibits employers from disqualifying a public employee or
other person who reports a matter of public concern from eligibility to bid on
public contracts, receive land under a law of the state or municipal ordinance
or any other right, benefit or privilege they areentitled to.

The bill includes restrictions on this protectionunder certain circumstances,
listed in AS 39.90.100(c). Violation of this law is punishable by a civil fine
of not more than $10,000. In addition, a person who alleges a violation of
this law may bring a civil action.



State of Alaska
m budsm an
1 PO Box 102636

Duncan C. Fowler Anchorage. AK 99510-2636
1907) 563-3673
(800) "17B3-22")

Reply lo

PO Box WO
February 17,1989 - Junezur, AK 996113000

907) 465-4970
(800) 478-4970

n PO Box 74358
- Fairbanks. AK 99707
Representative Max Gruenberg (907) 452-4001
Representative Peter Goll (B) 478-3257
Co-Chair, House Judiciary Committee
Post Office Box V
Juneau, 811-3100

Dear Rept’setmrives

Enclosed 1sa position paper on HB 91, the Whistle Blowers legislation. 1wl
be inmy Anchorage office the week of February 20th and not available to testify in
support of this legislation. Please note the suggested improvements for the hill
mentioned Inmy position paper.

For the record, you and the committee should know that this legislation s
needed, but only for isolated instances of abuse. I have found over the years that, by
far, the large majority of public employees and their supervisors are good public
senvants. They accept disagreements on issues as part of their jobs and fewwould
ever consider retaliation as a response.

Please give me a cll inAnchorage 1fyou have any questions about my
suggestions. 1have asked Kim Elton of my staff to attend your hearing in case he
could be ofhelp. 1believe this legislationwill be important in helping t Improve
Alaska®s government. ktpromises to protect the littleguy or gal who might have
courage to speak out against instances of waste, fraud or mismanagement.

Sincerely,

Ombudsman

DCF:pjc
ac: Rep. Mike Davis, Vice Chair
Rep. CliffDavidson
Rep. Johnny Ellis
Rep. Terry Martin
Rep. Mike Miller
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Position Paper
11B 91
Whistle Blowers Protection

The Office of the Ombudsman stronglysuE)ports the passage of HB 91 asa
positive effort to improve the adninistration of Alaska®s government. Some
modifications are requested which would enhance the measure and provide better
protections for Alaskans who seek to correct problems with our government.

The suggested improvements to the measure are:

53: Include complaints filed with the Office of the Ombudsman in the
inition of "matters of public concem'.

(2 Extend Whistle Blower protection to those who provide testimony during
Investigations.

(3 Set a standard for a presumption of retaliatory action for avil actions
when detrimental incidents occur towhistle blowers or witnesses.

(@) Consider protection of employees in the private sector under the act
when they complain of improper governmental actionwhich may not be in
the best interests of their employer .

The Ombudsman®s Interest

The Ombudsman Act requires that the confidentiality of the names of
complainants and witnesses of those involved inan investigation "except insofar as
disclosures may be necessary... to support recommendations' be maintained. The
act also provides a max imum penalty ol $1000 for a person who "wilHully hinders
the lawful actions of the ombudsman™. The Ombudsman Act does not provide
protections to those citizens, including state employees, who may either complain in
good faith or provide testimony regarding one of our investigations.

This isan important isste for the Office of the Ombudsman. Lack ofsuch
protections has caused many citizens towithdraw complaints when itbecame
necessary for the ombudsman to release their names inorder to "prove”
information. Citizens have claimed to have not been hired for state jobs because of
complaining to the ombudsman. Several have claimed to have lost housing and
other benefits because they complained. 1have heard stories of people who believe
that 1fthey complain to the ombudsman theywill lose a state berefit. Few, ifany of
these citizenswould dare testify before the legislature in support of this measure
because of their perceived fear of retaliation.
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Include Complaints to the Ombudsman

It snot unusual for my office to receive calls from potential complainants
who farstask Do you offer Whistle Blower protection?"' And, more often than not,
even after we explain our confidentiality provisions, the citizen wvill erther just hang
up or refuse to let 1he isste be further pursued.

Dick of such protection generates anonymous letters with allegations
describing various degrees of abuses of the public trust being sent to my office. Such
letters cause a dilemma. Some letters are clearly "poison pen' lettersand intended
1o be revengeful acts. Others are honest attempts to cause an investigation of an
action the author perceives as improper. In these cases, the author isclearly afraid
of retaliation cither by an agency or a Supervisor.

As a matter of policy, my office does not pursue anonymous complaints. On
rare occasions, 1do consider an ombudsman initiated complaint (as al lowed by the
Ombudsman Act) ifsolid evidence isoffered and there isopportunity for third party
verification of the allegation. I believe the passage of a measure offering adequate
Whistle Blowers protection would reduce the number of anonymous complaints
received by the Office of the Ombudsman.

Iwas involved with a situation when a employee was fired from a position
with a public agency for complaining to the ombudsman about fraud and
mismanagement. ‘I"lieagency, after becoming aware of the complaint, conducted an
intemal Investigation and created a reason for dismissing our complainant. As a
result, our complainant, who was a specialized professional and head of a
household, was unemployed foran 2 1/2 year period. tappeared many potential
employers wondered why the termination occurred and would not offer tlie person a
position. The familywas forced to seek help from Public Assistance. After filiga
aml surtand suffering through prolonged negotiations, a settlement was reached.

I believe had HB 91 been enacted at that time, the public employer may not
have terminated that employee. The Alaskan and family involved paid dearly for
doing just what a responsible citizen should do. Make a legitimate complaint to this
office about governmental fraud. This person isnot able to present testimony to
you about the sttuation. They believe their settlement prevents such action.

Witness Protection

Over the past several months, my office has received a number of complaints
alleging misconduct on the part of office supervisors. lthas been necessary to
depose several of the staff In those offices. As often as not, clerk’s or other staff in
lower pay ranges are deposed. They often have witnessed —or have information on
— incidents of misconduct. 1have had them report overhearing conversations where
the supervisor being investigated believed the “clerk’was my complainant. The
supervisors made comments theywere going to "get’ them for causing the "“trauble”’.

In these complaints 1 laale subpoenas to provide witnesses a "legal excuse™
for providing sworn testimony to my investigators. Despite the state™s requirement
for the witness 1 "l the truth”" there s little real protection for them when the
witness retums to the work-place. There san equity problem when a complaint
may be found t be tecmically "unsupported” but later detrimental personnel
actions are taken against employees who have provided what may have been
embarrassing testimony involving their supervisor.
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Presumption of Retaliation

This sa policy the Alaska legislature embraced last year in the adoption of
the act creating the Long Term Care Ombudsman (2ch 108 SI.  1983). This act
covers not only slate-operated long term care fecilities blit private fecilities and
landlords and contractors who may take retaliatory actions against someone making
acomplaint. AS 44.21.237 provides ifa person makes a good faith complaint anil
suffers harm as a result, there isa rebuttable presumption ina avl action that the
detr:m@ntal action was retaliatory if itoccurs within 90 days of making the
complaint.

The Federal Civil Service Reform Act of 1979 which created the Whistle
Flower protections for federal employees docs not have the presumption of
retaliation but offers a different device to protect the employee. (The act does not
cover citizenwitnesses.) [Itallows the Office of Special Counsel (0SC) to inrtiate
action to stop or postpone detrimental personnel actionswhich may be retaliatory.
ltalso prevents disciplinary actions being taken during the course of an
Investigation.

The concept of a presumption of retaliation isa sound one which can offer
additional safeguards for both witnesses and complainants. tshould be noted,
however, that complaints alleging misconduct are often our most complex. As a
result, thev take more time on the part of ombudsman staff to insure faimess for all
concerned. In this instance, itwould be nearly impossible that we could complete
our Investigation and get a response from both the individual and agency within 90
days from the time a complaint was filed. Language extending the period of
presumptive retaliation t 90 days after the investigative agencies action was
complete might be most appropriate.

Inclusion of the Private Sector

The Long Term Care Ombudsman legislation included private sector
employers as persons who could not take retaliatory actions against those who make
good farth complaints to that office. The concept isnot dissimilar from
AS 18.60.089 which provides employees, both public and private, protection from
termination or other discriminatory actions by employers because of reported safety
violations. There sreason to include similar provisions inHB 91.

Protections should be considered for employees in the private sector who
complain about improper actions or inaction on the part of governmental agencies.
Private sector employees have complained to the Office of the Ombudsman about
improper governmental activitieswhich may be actually be benefiting their
employer. They have expressed concern that their employer not become aware of
the fact they were the complainant as they were afraid for their jobs.

A hypothetical example might be an employee of a resource finmwho has
noticed state inspectors continually ignore certainwaste disposal requirements. By
ignoring the disposal requirements, tne firm saves tens of thousands of dollars
annually. Suppose also that the inspectors are good friends with the firm"s
managers. Without some assurance of "protection” the concerned employee may
well choose to not report the violations uttil they find another job. In the mean
time, environmental damage could be occurring.



w»o#

Position Paper/HB 91 -4 - February 17,1989

Other Considerations

Iwould suggest adding a section which would title this act as ""The Whistle
Blowers Act'. The terminology iswell accepted and by formally naming the section
itwould allow easy reference and access to law.
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Matanuska-Susitna Borouih

BOX 1608, PALMER, ALASKA 99645 e« PHONE 745-9689
BOROUGH MANAGER

February 16, 1989

Judiciary Committee
Lee Hall, Director of Human Resources

House Bill 91

I wish to express a question or concern re. HB 91. Briefly,

the definition of "matter of public concern” concerns me.

Gross mismanagement, substantial waste of funds, clear abuse

of authority, etc. are very, very broad terms that a mal-

contented employee could easily use to hide behind in order

to gripe,

with

complain, accuse, or otherwise express dissatisfaction

impunity. The bill needs modification or clarification.



Alaska Foster Parents Association
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POSITION PAPER
HB 91
PROTECTION OF "WHISTLE BLOWERS™

The Alaska Foster Parent Association supports this
legislation in its original form and intent.

While we understand the concern of various agencies that
this might lead to frivolous reports, we have a good deal of
confidence in the legislature and other public bodies to
consider the source of such reports and the possible motives
of the person making the report.

If supervisors and administrators are acting with integrity,
they have little cause for concern. If an employee makes a
report in the hopes to shield themselves from termination
that is appropriate, and the supervisor has complied with
counseling and documentation procedures, the termination can
proceed. This legislation would not interfere with that
process. If, however, a supervisor attempts to dismiss an
employee without just cause simply because they provided
information of public interest, then this measure would
provide some protection to the employee who acted in good
faith.

We urge that this legislation be passed in a form that
offers as few impediments to free flow of information of
interest to the public as possible.

Thank you for your efforts in support of the public and of
public employees.

Sincerely,

Frank H. Wasmer
Vice President
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AEL TESTIMONY - ikt 91 "WHISTLE-BLOWERS®™ BILL™

Ah a group representing tliu public Interest, tin* Alaska Environmental
Lobby always encourages responsive-" and responsible government. Because
It promotes the free flow of public Information through protection of
Individuals "blowing the whistle”™ on activity potentially harmful to the
public good, we give our whole-hearted support to House Bill 91.

Open government |Is good government. The uninhibited and unafraid
voice of public employees In reporting Information of public concern is
essential to promote public awareness. The voice of the citizens,

especially public employees, must nof he stifled 1in any way,

Karen Wood
Volunteer
Alaska Environmental Lobby
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To: Labor and Commerce Cornice**
From: Janie Gollenbach
Rat CS for :id 91

Tha Alaska Civil Liberties Union, a private aanbarahip orsanlcacion acting to
protact and pronoca tha 3111 of Rights, strongly aupporta Houaa 3ill 91. The
ability of a public employee to raport to a public body a naccar of public con—
cern without faar of ratribution ia a policy that pronocaa tha reaponaibility
of acata aganclaa, and it axtanda tha apirit of tha Firat Anondnanc®"a protect-
lon of free apeach to eaployaaa acting in tha public interest.

Of particular concern to tha AlcCLU la tha poaalbillcy under current law chat
an employee raqulrad to raport to a public body nay ba tominacod or repri—
manded for compelled taatinony. A public employee in this situation la forcad
to either comply with che law and face the loss of a job or ocher sanctions
from employers, or to violacs the law and withold information fron courts,
tha legislature, or other public bodlea. The protection of these employees

la critical for fairness in tha workplace and for the accuracy of taatinony.

The AKCLU would oppose anandnanta to tha bill chat weaken tha protections for
employees in the current draft. The amendments proposed by che Department of
Administration appear to wacar down the bill, and would add language potent—
ially confusing to both employers and employees. For chit raaaon, ws oppose
tha Department of Administration®s proposal.

At least ninataan states have soma form of protection for public enployaea in
this area. As currently drafted, HB 91 would facilitate the honeat and respon—
sible operation of state government by encouraging reports of questionable
activities, and vould contribute to fair dealing and free speech for public
employees.

The AKCLU vould like to thank the Labor and Commerce Committee for their
consideration in this matter. Va would be happy to answer questions or to
provide further information on this topic.
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Alaska SLatc Legislature
lHousi* Judiciary Commit.Let*
Juneau, Alaska 00till

As an officer of tho Alaska Foster Parent Association, |
have had quite a lot of experience 1in situations where Wje a
law such as 1B 01 would provide information to the
legislature and others. I have often had state employees
relate situations which would be of concern to the members
of this legislature but who were afraid to come forward.
They were 1in fear of reprisals against their jobs and they
have families to feed and bills to pay like the rest of us.

I have little understanding why anyone honest would oppose th
legislation. If a supervisor or administrator 1is acting
appropriately and with 1integrity, all the reports in the
world cannot change the fact that they are doing good works.
On the other hand, if they arc deceitful, dishonest and
abusing thoir authority, they would have a great deal to

fear were this bill to become law.

As | see it, this bill attacks a problem in two ways. One
is In the protection of tho employee who comes forward with

information that will result in better government. The
other 1is serving notice that "gag orders"™ and inappropriate
control of state employees will not be tolerated. Indeed,

such activities could be quite costly.

I fully support this measure and feel strongly that it will
have a positive impact on state government. I hope that it
will pass into law without modification that reduces 1its
effect.

Sincerely,

y * w L
Frank H. Wasmer
Vice President
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MEMORANDUM

To: House Judiciary Members

From: Rep. Max Gruenberg -w?
Co-Chair . y’\

Re: HB 91, Whistleblowers

Lee Hall, Personnel Director for the Mat Su Borough, phoned me
this morning and expressed the following comments to me, which
I am transmitting to you:

Page 3, line 16, "gross mismanagement, a substantial waste of
funds, or a clear abuse of authority”™ 1is too broad and will
shield malcontents, whose major effect is simply to stir up
problems without making valid public criticisms. He suggested
narrowing the language.
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HOUSE COMMITTEE REPORT

(?)
Date Referred: February s, 1989 FURTHER REFERRALS:
Date of Committee Action: /fm "/ N

The JUDICIARY Committee recommends that:

HOUSE BILL NO. 91

"An Act relating to protection for certain public employees and certain
other persons who report matters of public concern.”

/ \ [ ] the same title

[V] be replaced with Miy J - / e<3 a new title
[ 1 have attached amendment(s)

[+C ]Jdo pass

[ jdo not pass

[ ] no recommendation

[-> -3 individual recommendations

[ jadditional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:

[ ] fiscal impact i>~.3 fiscal note(s) published:

[ ] zero fiscal note

[ ] zero with analysis [ s zero fiscal notes(s) published:

SIGNING DO PASS: SIGNING OTHER THAN DO PASS:
(Do Not Pass, No Recommendation, Amend)
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Original aponnori Labor and Commerce
Committee

liJ THE MOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 91 (Judiciary)
IN THE LEGISLATURE OF THE STATE 07 ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A JILL
For vi Acc entitledt "An Act relating to protection for certain public
aniployees and certain other persons who report or
participate in a proceeding connected with a matter
of public concern."
3E IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 39.90 is emended by adding new section# to read:
ARTICLE 2. PROTECTION FOR WHISTLEBLOWERS.

Sec. 39.90.100. PERSONS PROTECTED. (u) A public employer may
not discharge, threaten, or otherwise discriminate against an employee
regarding the employee'3 cowDensation, terms, conditions, location, or
privileges of employment because

(1) the employee, or a person acci.ig on behalf of the
employee, reports to a public body or id about to report to a public
body a matter of public concern; or

(2) tho employee participates in a court action, an inves-
tigation, a hearing, or an inquiry held by a public body cn a matter
of public concern.

(b) A public employer may not disqualify a public employeo
other person who reports a matter of public concern or participates in
a proceeding connected with a matter of public concern before a public
body orcourt, be.cuuse of the reportor participation, from eligibili-
ty to

(1) bid on contracts with the public employeri

(2) receive land under alav of the state or on ordinance

-1- CSHB 91(Jud)
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of che municipalityi or

i
(3) receive another right, privilege, or buneiiit.

(c) The provisions of AS 39.90.100 - 39.90.HO do not

(1) require an employer to compensate «n employee for
participation in a court action or in an investigation, hearing, or
inquiry by a public bodyj

(?) prohibit an employer from compensating an employee for
participation in a court action or in an investigation, hearing, or
inquiry by a public body*

(3) authorise the disclosure of information that is legally
required to be kept confidential> or

(4) diminish or impair the right3 of an Employee undor a
collective bargaining agreement.

(d) An emplLcyer shall post notices and use other appropriate
means to inform employees of their protections and. obligations under
AS 39.90.100 - 39.90.UO0.

Sec. 39,90.110. LIMITATION TO PROTECTIONS. (a) An employee or
other person is not entitled to the protections under AS 39.90.100 -
39.90.HO unless the employee or other person

(1) reasonably believes chat che information reported is or
is about to become a matter of public concern\ and
(2) reports the information in good faith.

(b) An employee or other person ia entitled to the protections
under AS 39.90.100 - 39.90. HO for reporting a matter of public con-
cern or participating in a proceeding about a matter of public concern
only it tho matter of public concern

(1) 13 not the result or action or inaction by che employee
or person seeking procectioni or
(") lo che resulc or action or inuccion by the employee or

CSHB 91 (Jud) - %



person seeking protection but was required by che employer.

(c) As part of its written pere:onr.eJL policy, a public employer
may require Chut, before an employee initiates a report on a matter of
public concern under AS 39.90.100, the employee shall submit a written
report concerning the natter to the employer. However, the employee
is not required to submit a report if che employee

(1) reasonably believes that reports to the employer will
not result In prompt action to remedy the matter of public concern;

(?) believes with reasonable certainty that the activity,
policy, or practice is already known to one or more supervisors;

(3) reasonably believes that an emergency is involved; or

(4) reasonably fears reprisal or discrimination as a result
of disclosure.

Sec. 39.90.17?0. RELIEF AND PENALTIES. (a) A person who alleges
a violation of AS 39.90.100 may bring a civil action and the court may
grant appropriate relief, including punitive damages.

(b) A person who violates or .attempts to violate AS 39.90.100 is
also liable for a civil fine of not more than $10,000. The attorney
general may enforce this subsection.

(c) A person who attempts to prevent anothsr person from making
a report or participating in a matter under AS 39.90.100(a) with
intent to impede or prevent a public inquiry on the natter is liable
for a civil fine of not more chan $10,000.

Sec. 39.90.130. DEFINITIONS. In AS 39.90.100 - 39.90.HO

(1) "employee” or "public employee" means a person who
performs a service for wages or other remuneration under a concract of
hire, written or oral, express or implied, for a puDxic employer;

(?) "employer"” or "public employer" includes che s:tnce, a
public or quasi-public corporation or authority established by state
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law including che Alaska Railroad Corporation, the University of
Alaska, and a political subdivision of tt:e state including a munic-
ipality, school district, and rural educational, attendance area;

(3) "matter of public concern” means

(A) a violation of a state, federal, or municipal law,
regulation, or ordinance;

(B) a danger to public health or safety;

(C) gross mismanagement, a substantialwaste of funds,
or aclear abuse of authority; or

(D) a matter accepted for investigationby the office
of the ombudsman under AS 24.55. ICOof 24.55.320;

(4) "public body" includes an officer or agency of

(A) the federal government;

(B) the state;

(C) a political subdivision of the state including

(i) a municipality;
(i) a school district; and
(ili) a rural educational attendance area;

(D) a public or quasi-public corporation or authority
established by state law including che Alaska Railroad Corpora-
tion; and

(K) che University or Alaska.

Sec. 39.90.140. SHORT TITLE. AS 39.90.100 - 39.90.140 may be

clteo ao the Alaska Whistleblower Act.
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6-0327HF*
Cramer

AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 91 (Judiciary)

Page 1, line 6:

Delete public"

Page 1, line 13:
Delete "A public”

Insert "An"

Page 1, after line 22:
Insert a new subsection to read:

"(b) An employer may not disqualify an employee or other person
who reports a matter of public concern or participates in a proceeding
connected witha matter of public concern before a public body or
court, because of the report or participation, from eligibility to

(1) bid on contracts with the employer; or

(2) receive anotherright, privilege, or benefit from an

employer or a public body."

Reletter the following subsections accordingly.

Page 1, line 28:

Delete all material.
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Page

Page

Page

Page

Page

Page

1, line 29:

Delete "(2)" *

2, line 1:
Delete or”
Insert

2, line 2:

Delete all material.

3, line b5:
Delete "or "public employee""
3, line 7:

Delete "a public"

Insert "an"

3, after line 7
Insert a new paragraph to read:

"(2) "employer"” includes a public
employer;"

Renumber the following paragraphs accordingly.

Page

3, line 3:

Delete ""employer” or"

6-0327Ha
Cramer

employer

and a private

2127189



Page

Page

Page

Page

Page

6-0327Ha

Cramer
3, line 18, after "gross":
Insert "public"
3, line 18, after "waste of":
Insert "public"
3, line 19, after "abuse of"
Insert "public”
4, line 10:
Delete
Insert
4, after line 10:
Insert new paragraphs to read:
"(5) "other person” includes all members of che public;
(6) "private employer® means an employer other than a

public employer who employs at least one other person in the state;

(7) "public employee” means an employee of a public

employer.”
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AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE

Page

Page

TO: CSHB 91(Judiciary)

2, line 17, following "PROTECTIONS.”

Insert "(a)"

2, following line 22:

Insert a new subsection to read:

"(b) As part of its written personnel policy, a public employer
may require that, before an employee reports a matter of public con-
cern under AS 39.90.100, the employee shall submit a written report
concerning the matter to the employer. However, the employer may not
require the employee to submit a report if the employee

(1) believes that reports to the employer will not result
in prompt action to remedy the matter of public concern;

(2) believes that the activity, policy, or practice is
already known to one or more supervisors

(3) believes that an emergency is involved; or

(4) fears physical harm as a result of disclosure."
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AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE

TO: CSHB 91(Judiciary)

Page 2, line 21:

Delete "and"

Page 2, after line 21:
Insert "(2) has made an attempt to ascertain the accuracy of the

information before reporting; and"

Page 2, line 22:

Delete "(2)"

Insert "(3)"
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AMENDMENT

OFFERED IN THE JUDICIARY COMMITTEE BY GRUENBERG "\ 3

TO: CSHB 91(Judiciary)

Page 2, line 21:

Delete "and"

Page 2, after line 21:

Insert "(2) has made a reasonable attempt to ascertain the accuracy

of the information before reporting; and"

Page 2, line 22:

Delete "(2)"

Insert "(3)"
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OFFERED IN THE JUDICIARY COMMITTEE

Page

Page

6-0327Hc
Cramer

AMENDMENT

BY GRUENBERG -7/Y

TO: CSHB 91(Judiciary)

2, line 17, following "PROTECTIONS.” :

Insert "(a)”

2, following line 22:
Insert a new subsection to read:

"(b) As part of its written personnel policy, a public employer
may require that, before an employee reports a matter of public con-

cern under AS 39.90.ICO, the employee shall submit a written report

concerning the matter to the employer. However, the employer may not

require the employee to submit a report if the employee
(1) reasonably believes that reports to the employer will

not result in prompt action to remedy the matter of public concern;

(2) knows with reasonable certainty that the activity,
policy, or practice is already known to one or more supervisors;

(3) reasonably believes that an emergency is involved; or

(A) reasonably fears physical harmas a result of disclo-

sure ."
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Cramer
AMENDMMENT
OFFERED IN THE HOUSE
TO: CSHB 91 (Judiciary)
Page 2, line 25, after "relief."
Insert "In the civil action there is a rebuttable presumption that the

detrimental action was retaliatory if it is taken within 90 days after the
complaint was made public or after the public body's decision was made,

whichever is later."
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OFFERED

Page

Page

Page

Page

Page

TO: CSHB 91(Judiciary)

2, line 3:
Delete "39.90.700

Insert "39.90.700

2, line 76:
Delete "39.90.700

Insert "39.90.100

2, lines 78 - 79:
Delete "39.90.100

Insert "39.90.700

2, lines 26 - 27:

Delete "39.90.700

Insert "39.90.100

3, after line 3:

39.

39.

39.

39.

39.

39.

39

39.

AMENDMENT

90.

90.

90.

90.

.90.

90.

IN THE JUDICIARY COMMITTEE

.740"

.200"

140"

200"

140"

200"

140"

200"

Insert a new section to read:

Sec. 39.90.130.

RELATION

AS 39.90. 100 - 39.90.200 are

common law."

TO COMMON LAW. The

addition

to and not

6-0327Hg

Cramer
S1
s

\] '
BY GRUENBERG

provisions of

in place of the



Page 3, line 4:

Page

Delete "39.90.130"
Insert "39.90.190"
Delete "39.90.100 - 39.90.140"

Insert "39.90.100 - 39.90.200"

4, line 11:
Delete "39.90.HO"
Insert "39.90.200"

Delete "39.90.100 - 39.90.HO"

Insert "39.90.100 - 39.90.200"

6-0327Hyg
Cramer
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Qo] 01 frclvw m*s 1% . No-L

AMENDMENT

OFFERED IN THE STATE AFFAIRS COMMITTEE

Page

Page

Page

TO: CSHB 9T(SA)

2, line 16, following "PROTECTIONS.":

Insert "(a)"

2, line 20:

Delete "and"

2, line 21, following "(2)"

Insert "has made a reasonable attempt to ascertain the accuracy of the

information before reporting; and

Page

(3)"

2, following line 21:
Insert a new subsection to read:

"(b) As part of its written personnel policy, a public employer
may require that, before an employee reports a matter of public con-
cern under AS 39.90.100, the employee shall submit a written report
concerning the matter to the employer. H.wever, the employer may not
require the employee to submit a report if the employee

(1) reasonably believes that reports to the employer Vill
not result in prompt action to remedy the matter of public concern;

(2) knows with reasonable certainty that the activity,
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policy, or practice is already known to one or more supervisors;
3) leasonably believes that an emergency 1is involve
(A) reasonably fears physical harm as a result of disclo—

sure .

-2- 2/22/89



