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M a r c h  0, 1 9 8 9

R e p r e s e n t a t i v e  P e t e r  G o l l ,  C o - C h a i r m a n  

H o u s e  J u d i c i a r y  C o m m i t t e e  

P . O .  B o x  V

J u n e a u ,  A l a s k a  9 9 8 1 1  

S u b j e c t :  H B  6 8 r/

D e a r  R e p r e s e n t a t i v e  G o l l ,

T h e  M u n i c i p a l  H e a l t h  & H u m a n  S e r v i c e s  C o m m i s s i o n  s t r o n g l y  

s u p p o r t s  H o u s e  B i l l  68, " a n  a c t  r e l a t i n g  t o  l i a b i l i t y  f o r  t h e  

r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  a n d  t o  

r e c o v e r y  o f  s t a t e  c o s t s  f o r  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  

r e l e a s e . "

I n  t h e  p a s t ,  p e r s o n s  o r  c o r p o r a t i o n s  r e s p o n s i b l e  f o r  o i l  o r  

h a z a r d o u s  s u b s t a n c e  s p i l l s  h a v e  b e e n  a b l e  t o  a v o i d  p a y i n g  t h e  

c l e a n - u p  c o s t  d u e  t o  t h e  v a g u e n e s s  i n  t h e  s t a t e  s t a t u e s  

c o n c e r n i n g  l i a b i l i t y .  T h i s  b i l l  w i l l  h e l p  t o  s o l v e  t h i s  p r o b l e m  

a n d  m a k e  it e a s i e r  f o r  t h e  s t a t e  t o  r e c o v e r  t h e  c o s t s  a s s o c i a t e d  

w i t h  t h e  c l e a n - u p  o f  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  s p i l l .

O n e  a r e a  i n  

r e l i e f  f r o m  

e a r t h q u a k e s  

p r e c a u t i o n s  

sucli e v e n t s .

t h e  b i l l  w h i c h  n e e d s  t o  b e  s t r e n g t h e n e d  i n v o l v e s  

l i a b i l i t y  a s  a r e s u l t  o f  a n  a c t  o f  G o d .  A l t h o u g h  

a r e  a n  a c t  o f  G o d ,  it m a k e s  s e n s e  t o  t a k e  r e a s o n a b l e  

a g a i n s t  i n j u r i e s  a n d  d a m a g e  w h i c h  m a y  o c c u r  d u r i n g  

A s  a r e s u l t ,  t h i s  e x e m p t i o n  s h o u l d  n o t  b e  g r a n t e d  

i n  c a s e s  w h e r e  d a m a g e  o c c u r s  t o  s t o r a g e  t a n k s  o r  o t h e r  

c o n t a i n e r s  w h i c h  a r e  n o t  d e s i g n e d  t o  w i t h s t a n d  at l e a s t  a 6 . 7  

s e i s m i c  e v e n t  ( R i c h t e r  S c a l e ) .  S i m i l a r l y ,  d a m a g e  t o  s t o r a g e  

f a c i l i t i e s ,  w h i c h  a r e  l o c a t e d  i n  a f l o o d p l a i n ,  s h o u l d  n o t  b e  

e x e m p t  f r o m  l i a b i l i t y .

P l e a s e  l e t  u s  k n o w  h o w  w e  c a n  b e  o f  f u r t h e r  a s s i s t a n c e  in 

p r o m o t i n g  t h e  p a s s a g e  o f  t h i s  i m p o r t a n t  p i e c e  o f  l e g i s l a t i o n

S i n c e r e l y ,

L i n d a  L a n g s t o n ,  C h a i r

M u n i c i p a l  H e a l t h  & H u m a n  S e r v i c e s  C o m m i s s i o n

c c :  M a y o r  T o m  F i n k

B e r t  H a l l ,  D i r e c t o r ,  D e p a r t m e n t  o f  H e a l t h  & H u m a n  S e r v i c e s  

B i l l  F a u l k n e r ,  C h a i i m a n ,  M u n i c i p a l  A s s e m b l y  

G o v e r n o r  S t e v e  C o w p e r  

R e p r e s e n t a t i v e  M a x  G r u e n b e r g
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R e p r e s e n t a t i v e  P e t e r  G o l l  

P O  B o x  V

J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  G o l l :

I a m  w r i t i n g  t o  r e q u e s t  t h a t  t h e  B o u s e  J u d i c i a r y  C o m m i t t e e  s c h e d u l e  

H B  6 8  f o r  h e a r i n g  a t  y o u r  e a r l i e s t  c o n v e n i e n c e .  T h i s  b i l l ,  

i n t r o d u c e d  b y  t h e  R u l e s  C o m m i t t e e  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r ,  

w o u l d  t i g h t e n  s t a n d a r d s  f o r  l i a b i l i t y  t o  e n s u r e  t h a t  h a z a r d o u s  

s u b s t a n c e s  s p i l l s  a r e  c l e a n e d  u p  b y  t h e  p a r t i e s  r e s p o n s i b l e  f o r  

t h e m .  I h a v e  e n c l o s e d  a  c o p y  o f  t h e  b i l l  a n d  o f  o u r  p o s i t i o n  

p a p e r .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  c o n s i d e r a t i o n .

S i n c e r e l y ,
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Title

A n  A c t  r e l a t i n g  t o  l i a b i l i t y  f o r  t h e  r e l e a s e  o r  t h r e a t e n e d  

r e l e a s e  o f  a h a z a r d o u s  s u b s t a n c e  a n d  t o  r e c o v e r y  o f  s t a t e  c o s t s  

f o r  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e ;  a n d  p r o v i d i n g  f o r  a n  

e f f e c v t i v e  d a t e .

E f f e c t  o f  t h e  B i l l

I n  S e c t i o n s  1 a n d  2, t h e  b i l l  w o u l d  m a k e  t h e  s t a t e  - r e q u i r e m e n t s

f o r  l i a b i l i t y  f o r  r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s  e x p l i c t .  T h e

c u r r e n t  s t a t u t e  r e f e r s  t o  a  " p e r s o n  o w n i n g  o r  h a v i n g  c o n t r o l  o v e r  

a  h a z a r d o u s  s u b s t a n c e  . . . "  a s  b e i n g  s t r i c t l y  l i a b l e  f o r  a 

r e l e a s e  o f  t h a t  s u b s t a n c e .  T h e  b i l l  w o u l d  e x p l i c i t l y  e x p a n d  t h e  

c o v e r a g e  o f  t h i s  p r o v i s i o n  t o  i n c l u d e  o t h e r  p a r t i e s  t h a t  h a v e  

r e s p o n s i b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e s .  T h i s  i n c l u d e s :

-  T h o s e  w h o  g e n e r a t e  h a z a r d o u s  w a s t e s ;

- T h o s e  w h o  h-ive c o n t r o l  o v e r  s i t e s  w h e i e  h a z a r d o u s  

s u b s t a n c e s  a r e  r e l e a s e d ;

- T h o s e  w h o  t r a n s p o r t  h a z a r d o u s  w a s t e s  i n  c a s e s  w h e r e  t h e  

t r a n s p o r t e r  a l s o  s e l e c t s  t h e  d i s p o s a l  m e t h o d .

T h e s e  p a r t i e s  a r e  c u r r e n t l y  l i a b l e  u n d e r  c o m m o n  l a w ,  b u t  t h e  

p r o p o s e d  s t a t u t e  w o u l d  c l a r i f y  t h i s  l i a b i l i t y  a n d  r e d u c e  t h e  n e e d  

f o r  l i t i g a t i o n .  T h i s  i s  n e c e s s a r y  t o  e n s u r e  t h a t  t h e  k e y  p a r t i e s  

w h o  m a n a g e  h a z a r d o u s  s u b s t a n c e s  a r e  l i a b l e  i f  t n e  s u b s t a n c e s  a r e  

r e l e a s e d .

I n  S e c t i o n  3, t h e  b i l l  w o u l d  e n a b l e  t h e  s t a t e  t o  f i l e  a l i e n  

a g a i n s t  ass.ets o f  a  r e s p o n s i b l e  p a r t y  t o  r e c o v e r  i t s  c o s t s  f o r  

c l e a n u p  o f  o i l  a n d  h a z a r d o u s  w a s t e  s i t e s ,  i n  c a s e s  w h e r e  t h e  

r e s p o n s i b l e  p a r t y  d e c l a r e s  b a n k r u p t c y .  A t  p r e s e n t ,  t h e  

D e p a r t m e n t  m u s t  f i r s t  s e c u r e  a j u d g e m e n t  t h r o u g h  t h e  c o u r t  a n d  

t h e n  p a r t i c i p a t e  i n  a b a n k r u p t c y  p r o c e e d i n g .  T h o  b i l l  w o u l d  n o t  

s u p e r c e d o  t h o  c l a i m s  o f  s o c u r o d  c r e d i t o r s  s u c h  a s  n o r t g a g c -  

h o l d e r s .



D e p a r t m e nt P o s i t i o n

T h e  b i l l  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r .  T h e  

D e p a r t m e n t  s t r o n g l y  s u p p o r t s  t h e  b i l l  a n d  f e e l s  t h a t  i t  i s  

n e c e s s a r y  t o  p r o v i d e  a p p r o p r i a t e  t o o l s  t o  e n s u r e  t h a t  h a z a r d o u s  

s u b s t a n c e  r e l e a s e s  m a y  b e  r e s p o n d e d  t o  p r o p e r l y .  T h e  f i r s t  t w o  

s e c t i o n s  o f  t h e  l a w  i n c o r p o r a t e  p r o v i s i o n s  s i m i l a r  t o  t h o s e  in 

t h e  f e d e r a l  " S u p e r f u n d "  l a w  i n t o  s t a t e  l a w .  T h e  t h i r d  s e c t i o n  

w o u l d  i m p l e m e n t  a r e c o m m e n d a t i o n  m a d e  t o  t h e  s t a t e s  b y  t h e  U . S .  
S u p r e m e  C o u r t .

T h e  p e o p l e  o f  t h e  s t a t e  a r e  d i s c o v e r i n g  i n c r e a s i n g  n u m b e r s  o f  

p r o b l e m s  f r o m  i m p r o p e r  m a n a g e m e n t  o f  h a z a r d o u s  s u b s t a n c e s .  I t  is 

i m p e r a t i v e  t h a t  p a r t i e s  w h o  m a n a g e  t h e s e  m a t e r i a l s  t a k e  c a r e  t o  

k e e p  t h e m  o u t  o f  t h e  s t a t e ' s  w a t e r s  a n d  l a n d s .  T h i s  w i l l  o n l y  

h a p p e n  i f  a l l  t h e  p a r t i e s  w h o  m a n a g e  h a z a r d o u s  m a t e r i a l s  a r e  

f u l l y  r e s p o n s i b l e  f o r  p r o p e r  m a n a g e m e n t .

T h i s  b i l l  w o u l d  a l l o w  t h e  d e p a r t m e n t  t o  e n s u r e  t h a t  t h e  p a r t y  

r e s p o n s i b l e  f o r  a n  a c t i o n  s u c h  a s  d u m p i n g  b a r r e l s  o f  h a z a r d o u s  

m a t e r i a l s  o n  p r i v a t e  n r o p e r t y  o r  f o r  a b a n d o n i n g  a  c o n t a m i n a t e d  

s i t e  a n d  t h e n  t r a n s f e r r i n g  t i t l e ,  c a n  b e  h e l d  l i a b l e .  T h i s  w i l l  

p r o v i d e  a  p o w e r f u l  i n c e n t i v e  f o r  p r o p e r  m a n a g e m e n t .

F.js g a l  E f fe c t

T h e r e  w i l l  b e  n o  a d d i t i o n a l  c o s t s  r e s u l t i n g  f r o m  t h i s  b i l l .  T h e  

l e g i s l a t i o n  w o u l d  r - d u c e  S t a t e  e x p e n d i t u r e s  f o r  c l e a n u p  o v e r  t h e  

l o n g - t e r m ,  a s  r e s p o n s i b l e  p a r t i e s  w i l l  b e  f o o t i n g  a  g r e a t e r  s h a r e  

o f  t h e  c l e a n u p  b i l l . *  T h e  D e p a r t m e n t  hr ; p r e p a r e d  a  z e r o  f i s c a l  

n o t e .
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S U M M A R Y  O F  P R O V I S I O N S  O F  H B  6 3

A N  A C T  R E L A T I N G  T O  L I A B I L I T Y  F O R  T H E  R E L E A S E  O R  T H R E A T E N E D  

R E L E A S E  O F  A  H A Z A R D O U S  S U B S T A N C E

H o u s e  B i l l  6 8  h a s  t w o  m a j o i  p r o v i s i o n s :

* I t  m a k e s  p e r s o n s  w h o  g e n e r a t e  h a z a r d o u s  w a s t e s  l i a b l e  f o r  

a n y  i m p r o p e r  r e l e a s e  o f  t h e s e  w a s t e s .

* I t  a l l o w s  t h e  s t a t e  t o  r e c o v e r  c o s t s  f o r  c l e a n u p  o f  

h a z a r d o u s  s u b s t a n c e  r e l e a s e s  i n  c a s e s  w h e n  p a r t i e s  

r e s p o n s i b l e  f o r  t h e  r e l e a s e s  d e c l a r e  b a n k r u p t c y  b y  f i l i n g  a 

l i e n .

H B  6 8  c o m b i n e s  p r o v i s i o n s  o f  t w o  b i l l s  t h a t  w e r e  p a s s e d  b y  t h e  

H o u s e  l a s t  y e a r .  O n e  b i l l  h a d  b e e n  i n t r o d u c e d  b y  R e p .  D a v i s ;  t h e  

o t h e r  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r .

U n d e r  c u r r e n t  l a w ,  a  p e r s o n  w h o  o w n s  o r  h a s  c o n t r o l  o v e r  a 

h a z a r d o u s  s u b s t a n c e  is c l e a r l y  l i a b l e  f o r  a  r e l e a s e  o f  t h a t  

s u b s t a n c e .  T h e  l i a b i l i t y  o f  p a r t i e s  w h o  m a y  a t t e m p t  t o  e s c a p e  

l i a b i l i t y  b y  a b a n d o n i n g ,  s e l l i n g  o r  t r a n s f e r r i n g  a  f a c i l i t y  i s  

n o t  c l e a r l y  s t a t e d .  T h e  b i l l  w o u l d  c l e a r l y  e s t a b l i s h  t h e  

l i a b i l i t y  o f  t h e  " o l l o w i n g  e n t i t i e s :

* T h e  o w n e r  o r  o p e r a t o r  o f  t h e  f a c i l i t y  f r o m  w h i c h  t h e  

r e l e a s e  o c c u r r e d ;

* A  p e r s o n  w h o  a b a n d o n s  a  f a c i l i t y  a t  w h i c h  a r e l e a s e

o c c u r r e d  d u r i n g  t h e  t i m e  t h e  p e r s o n  o w n e d  o r  c o n t r o l e d  t h e

f a c i l i t y ;

* A  p e r s o n  w h o  o w n s  a  h a z a r d o u s  s u b s t a n c e  a t  t h e  t i m e  i t  i s  

d e l i v e r e d  t o  t h e  f a c i l i t y  f r o m  w h i c h  a  r e l e a s e  o c c u r s ;

* A  p e r s o n  w h o  o w n s  a  h a z a r d o u s  w a s t e  a n d  a r r a n g e s  f o r  i t s  

d i s p o s a l ;

* A  p e r s o n  w h o  t r a n s p o r t s  a  h a z a r d o u s  w a s t e  t o  a  d i s p o s a l  

s i t e ,  i f  t h a t  p e r s o n  a r r a n g e d  f o r  t h e  d i s p o s a l  m e t h o d .

A  p e r s o n  m a y  b e  r e l i e v e d  f r o m  l i a b i l i t y  i f  t h e  r e l e a s e  i s  c a u s e d  

b y  a  n e g l i g e n t  t h i r d  p a r t y  o r  i n  t h e  e v e n t  o f  a n  a c t  o f  G o d  o r

w a r .  T h e r e  is a l s o  a n  " i n n o c e n t  l a n d o w n e r "  p r o v i s i o n  w h i c h

r e l i e v e s  l i a b i l i t y  i n  c a s e s  w h e r e  a  p e r s o n  t o o k  s t e p s  t o  

a s c e r t a i n  t h e  s t a t u s  o f  a p r o p e r t y  a n d  d i d  n o t  i d e n t i f y  a s p i l l  

a n d  i n  c a s e s  o f  i n v o l u n t a r y  a c q u i s i t i o n  o f  p r o p e r t y  s u c h  a s  

t h r o u g h  i n h e r i t a n c e .



The second part of tho bill (Section 3) gives the state tho 
ability to file a lien against assets of a bankrupt party for the 
costs of cleanup of a hazardous substance spill. This provision 
is identical to the one passed by the House last year. Tho lien 
would not displace the claim of a secured creditor, but would 
fall after it.
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T i t l e

A n  A c t  r e l a t i n g  t o  l i a b i l i t y  f o r  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  

o f  a h a z a r d o u s  s u b s t a n c e  a n d  t o  r e c o v e r y  o f  s t a t e  c o s t s  f o r  a n  o i l  

o r  h a z a r d o u s  s u b s t a n c e  r e l e a s e ;  l i a b i l i t y  f o r  r e s p o n s e  a c t i o n  

c o n t r a c t o r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

E f f e c t  o f  t h e  B i l l

T h e  p u r p o s e  o f  t h e  b i l l  i s  t o  s t r e n g t h e n  t h e  S t a t e ' s  a b i l i t y  t o  

o b t a i n  c l e a n u p  o f  h a z a r d o u s  s u b s t a n c e  s p i l l  s i t e s .  I t  w i l l  r e c t i f y  

a  g a p  i n  t h e  s t a t u t e s  t h a t  b e a r s  u p o n  t h e  S t a t e ' s  a b i l i t y  t o  e n s u r e  

t h a t  i n d u s t r i a l  d e v e l o p m e n t  i s  p r o p e r l y  m a n a g e d .

S e c t i o n s  1 o f  t h e  b i l l  w o u l d  m a k e  t h e  s t a t e ' s  r e q u i r e m e n t s  f o r  

l i a b i l i t y  f o r  r e l e a s e s  o f  h a z a r d o u s  s u b s t a n c e s  e x p l i c i t .  T h e  

c u r r e n t  s t a t u t e  r e f e r s  t o  a " p e r s o n  o w n i n g  o r  h a v i n g  c o n t r o l  o v e r  

a h a z a r d o u s  s u b s t a n c e  . . . " a s  b e i n g  s t r i c t l y  l i a b l e  f o r  a

r e l e a s e  o f  t h a t  s u b s t a n c e .  T h e  b i l l  w o u l d  e x p l i c i t l y  e x p a n d  t h e  

c o v e r a g e  o f  t h i s  p r o v i s i o n  t o  i n c l u d e  o t h e r  p a r t i e s  t h a t  h a v e  

r e s p o n s i b i l i t y  f o r  h a z a r d o u s  s u b s t a n c e s .  T h e s e  i n c l u d e :

- T h o s e  w h o  g e n e r a t e  h a z a r d o u s  w a s t e s ;

T h o s e  w h o  h a v e  c o n t r o l  o v e r  s i t e s  w h e r e  h a z a r d o u s  

s u b s t a n c e s  a r e  r e l e a s e d ;

T h o s e  w h o  t r a n s p o r t  h a z a r d o u s  w a s t e s  i n  c a s e s  w h e r e  t h e  

t r a n s p o r t e r  a l s o  s e l e c t s  t h e  d i s p o s a l  m e t h o d .

T h e s e  p a r t i e s  a r e  c u r r e n t l y  l i a b l e  u n d e r  c o m m o n  la w ,  b u t  t h o  

p r o p o s e d  s t a t u t e  w o u l d  c l a r i f y  t h i s  l i a b i l i t y  a n d  r e d u c e  t h e  n e e d

1



f o r  l i t i g a t i o n .  T h i s  i s  n e c e s s a r y  t o  e n s u r e  t h a t  t h e  k e y  p a r t i e s  

w h o  m a n a g e  h a z a r d o u s  s u b s t a n c e s  a r e  l i a b l e  i f  t h e  s u b s t a n c e s  a r c  

r e l e a s e d .

A n  a m e n d m e n t  a d d e d  i n  H o u s e  R e s o u r c e s  e x p l i c i t l y  c l a r i f i e s  t h a t  

p e t r o l e u m  t r a n s p o r t e r s  a r e  n o t  l i a b l e  f o r  s p i l l s  o f  s u b s t a n c e s  

a f t e r  t h e y  h a v e  b e e n  t r a n s f e r r e d .

D e f e n s e s  f o r  l i a b i l i t y  a r e  i n c l u d e d  f o r  t h i r d  p a r t y  a c t s ,  a c t s  o f  

w a r ,  i n n o c e n t  l a n d o w n e r s ,  a n d  c e r t a i n  o t h e r  c a s e s .

S e c t i o n  2 e s t a b l i s h e s  p r o v i d e s  t h a t  r e s p o n s e  a c t i o n  c o n t r a c t o r s  w h o  

a r e  c a l l e d  u p o n  t o  r e s p o n d  t o  a  s p i l l  a r e  l i a b l e  f o r  a c t i o n s  c a u s e d  

b y  t h e i r  o w n  n e g l i g e n c e .

S e c t i o n  3 o f  t h e  b i l l  i n c o r p o r a t e s  r e l e a s e s  i n t o  t h e  a t m o s p h e r e .  

S e c t i o n s  4 a n d  5 i n c l u d e  d e f i n i t i o n s .

S e c t i o n  6 o f  t h e  b i l l  w o u l d  e n a b l e  t h e  s t a t e  t o  f i l e  a l i e n  a g a i n s t  

a s s e t s  o f  a  r e s p o n s i b l e  p a r t y  t o  r e c o v e r  i t s  c o s t s  f o r  c l e a n u p  o f  

o i l  a n d  h a z a r d o u s  w a s t e  s i t e s ,  i n  c a s e s  w h e r e  t h e  r e s p o n s i b l e  p a r t y  

d e c l a r e s  b a n k r u p t c y .  A t  p r e s e n t ,  t h e  D e p a r t m e n t  m u s t  f i r s t  s e c u r e  

a j u d g e m e n t  t h r o u g h  t h e  c o u r t  a n d  t h e n  p a r t i c i p a t e  i n  a b a n k r u p t c y  

p r o c e e d i n g .  T h e  b i l l  w o u l d  n o t  s u p e r c e d e  t h e  c l a i m s  o f  s e c u r e d  

c r e d i t o r s  s u c h  a s  m o r t g a g e - h o l d e r s .

D e p a r t m e n t  P o s i t i o n

T h e  b i l l  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r .  T h e  

D e p a r t m e n t  s t r o n g l y  s u p p o r t s  t h e  b i l l  a n d  f e e l s  t h a t  i t  is 

n e c e s s a r y  t o  p r o v i d e  a p p r o p r i a t e  t o o l s  t o  e n s u r e  t h a t  h a z a r d o u s  

s u b s t a n c e  r e l e a s e s  m a y  b e  r e s p o n d e d  t o  p r o p e r l y .  T h e  f i r s t  t w o  

s e c t i o n s  o f  t h e  l a w  i n c o r p o r a t e  p r o v i s i o n s  s i m i l a r  t o  t h e  l i a b i l i t y  

p r o v i s i o n s  o f  t h e  f e d e r a l  " S u p e r f u n d "  l a w  i n t o  s t a t e  lav/. T h e  

t h i r d  s e c t i o n  w o u l d  i m p l e m e n t  a r e c o m m e n d a t i o n  m a d e  t o  t h e  s t a t e s  

b y  t h e  U . S .  S u p r e m e  C o u r t .

T h e  p e o p l e  o f  t h e  s t a t e  a r e  d i s c o v e r i n g  i n c r e a s i n g  n u m b e r s  o f  

p r o b l e m s  f r o m  i m p r o p e r  m a n a g e m e n t  o f  h a ~ a r d o u s  s u b s t a n c e s .  It is 

i m p e r a t i v e  t h a t  p a r t i e s  w h o  m a n a g e  th«~se m a t e r i a l s  t a k e  c a r e  t o  

k e e p  t h e m  o u t  o f  t h e  s t a t e ' s  w a t e r s  a n d  l a n d s .  T h i s  w i l l  o n l y  

h a p p e n  i f  a l l  t h e  p a r t i e s  w h o  m a n a g e  h a z a r d o u s  m a t e r i a l s  a r e  f u l l y  

r e s p o n s i b l e  f o r  p r o p e r  m a n a g e m e n t .

T h i s  b i l l  w o u l d  a l l o w  t h e  d e p a r t m e n t  t o  e n s u r e  t h a t  t h e  p a r t y  

r e s p o n s i b l e  f o r  a n  a c t i o n  s u c h  a s  d u m p i n g  b a r r e l s  o f  h a z a r d o u s  

m a t e r i a l s  o n  p r i v a t e  p r o p e r t y  o r  f o r  a b a n d o n i n g  a c o n t a m i n a t e d  s i t e  

a n d  t h e n  t r a n s f e r r i n g  t i t l e ,  c a n  b e  h e l d  l i a b l e .  T h i s  w i l l  p r o v i d e  

a p o w e r f u l  i n c e n t i v e  f o r  p r o p e r  m a n a g e m e n t .
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F i s c a l  E f f e c t

T h e r e  w i l l  b e  n o  a d d i t i o n a l  c o s t s  r e s u l t i n g  f r o m  t h i s  b i l l .  T h e  

l e g i s l a t i o n  w o u l d  r e d u c e  S t a t e  e x p e n d i t u r e s  f o r  c l e a n u p  o v e r  t h e  

l o n g - t e r m ,  a s  r e s p o n s i b l e  p a r t i e s  w i l l  b e  f o o t i n g  a g r e a t e r  s h a r e  

o f  t h e  c l e a n u p  b i l l .  T h e  D e p a r t m e n t  h a s  p r e p a r e d  a z e r o  f i s c a l  

n o t e .
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S U M M A R Y  O K  P R O V I S I O N S  O K  III) 6 B

/\N A C T  R E L A T I N G  T O  L I A B I L I T Y  K O R  T H E  R E L E A S E  O R  T H R E A T E N E D  

R E L E A S E  O K  A  H A Z A R D O U S

H o u s e  B i l l  6 8  h a s  t w o  m a j o r  p r o v i s i o n s :

* I t  m a k e s  p e r s o n s  w h o  g e n e r a t e  h a z a r d o u s  w a s t e s  l i a b l e  f o r  

a n y  i m p r o p e r  r e l e a s e  o f  t h e s e  w a s t e s .

* i t  a l l o w s  t h e  s t a t e  t o  r e c o v e r  c o s t s  f o r  c l e a n u p  o f  

h a z a r d o u s  s u b s t a n c e  r e l e a s e s  i n  c a s e s  w h e n  p a r t i e s  r e s p o n s i b l e  

f o r  t h e  r e l e a s e s  d e c l a r e  b a n k r u p t c y  b y  f i l i n g  a l i e n .

H B  68 c o m b i n e s  p r o v i s i o n s  o f  t w o  b i l l s  t h a t  w e r e  p a s s e d  b y  t h e  

H o u s e  l a s t  y e a r .  C u e  b i l l  h a d  b e e n  i n t r o d u c e d  b y  R e p .  D a v i s ;  t h e  

o t h e r  w a s  i n t r o d u c e d  a t  t h e  r e q u e s t  o f  t h e  G o v e r n o r .

U n d e r  c u r r e n t  l a w ,  a  p e r s o n  w h o  o w n s  o r  h a s  c o n t r o l  o v e r  a 

h a z a r d o u s  s u b s t a n c e  i s  c l e a r l y  l i a b l e  f o r  a r e l e a s e  o f  t h a t  

s u b s t a n c e .  T h e  l i a b i l i t y  o f  p a r t i e s  w h o  m a y  a t t e m p t  t o  e s c a p e  

l i a b i l i t y  b y  a b a n d o n i n g ,  s e l l i n g  o r  t r a n s f e r r i n g  a  f a c i l i t y  i s  n o t  

c l e a r l y  c o d i f i e d  i n  l a w .  T h e  b i l l  w o u l d  c l e a r l y  e s t a b l i s h  t h e  

l i a b i l i t y  o f  t h e  f o l l o w i n g  e n t i t i e s :

* T h e  o w n e r  o r  o p e r a t o r  o f  t h e  f a c i l i t y  f r o m  w h i c h  t h e  

r e l e a s e  o c c u r r e d ;

* A  p e r s o n  w h o  a b a n d o n s  a  f a c i l i t y  a t  w h i c h  a r e l e a s e  

o c c u r r e d  d u r i n g  t h e  t i m e  t h e  p e r s o n  o w n e d  o r  c o n t r o l l e d  t h e  

f a c i l i t y ;

* A  p e r s o n  w h o  o w n s  a  h a z a r d o u s  s u b s t a n c e  a t  t h e  t i m e  i t  is 

d e l i v e r e d  t o  t h e  f a c i l i t y  f r o m  w h i c h  a r e l e a s e  o c c u r s ;

* A  p e r s o n  w h o  o w n s  a  h a z a r d o u s  w a s t e  a n d  a r r a n g e s  f o r  i t s  

d i s p o s a l ;

* A  p e r s o n  w h o  t r a n s p o r t s  a h a z a r d o u s  w a s t e  t o  a d i s p o s a l  

s i t e ,  i f  t h a t  p e r s o n  a r r a n g e d  f o r  t h e  d i s p o s a l  m e t h o d .

A  p e r s o n  m a y  b e  r e l i e v e d  f r o m  l i a b i l i t y  i f  t h e  r e l e a s e  i s  c a u s e d  

b y  a  n e g l i g e n t  t h i r d  p a r t y  o r  i n  t h e  e v e n t  o f  a n  a c t  o f  G o d  o r  w a r .  

T h e r e  i s  a l s o  a n  " i n n o c e n t  l a n d o w n e r "  p r o v i s i o n  w h i c h  r e l i e v e s  

l i a b i l i t y  i n  c a s e s  w h e r e  a  p e r s o n  t o o k  s t e p s  t o  a s c e r t a i n  t h e  

s t a t u s  o f  a p r o p e r t y  a n d  d i d  n o t  i d e n t i f y  a s p i l l  a n d  i n  c a s e s  o f  

i n v o l u n t a r y  a c q u i s i t i o n  o f  p r o p e r t y  s u c h  a s  t h r o u g h  i n h e r i t a n c e .

T h e  s e c o n d  p a r t  o f  t h e  b i l l  ( S e c t i o n  3) g i v e s  t h e  s t a t e  t h e  a b i l i t y  

t o  f i l e  a  l i e n  a g a i n s t  a s s e t s  o f  a b a n k r u p t  p a r t y  f o r  t h e  c o s t s  o f



c l e a n u p  o f  a  h a z a r d o u s  s u b s t a n c e  s p i l l .  T h i s  p r o v i s i o n  is 

i d e n t i c a l  t o  t h e  o n e  p a s s e d  b y  t h e  H o u s e  l a s t  y e a r .  T h e  l i e n  w o u l d  

n o t  d i s p l a c e  t h e  c l a i m  o f  a  s e c u r e d  c r e d i t o r ,  b u t  w o u l d  f a l l  a f t e r  

it.
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1 5 0 , 0 0 0 8 8 - 2 - 1 - 0 - 0 0 7 - 1

3. A n c h o r  P o i n t -  

K e n a i
1 0 0 , 0 0 0 8 7 - 2 - 3 - 0 - 2 7 4 - 1

4. H a r o l d s  A i r  S e r v i c e  

G a l e n a
- 4 5 , 0 0 0 8 7 - 3 - 1 - 0 - 2 7 4 - 2

5. L u c k y  S o u r d o u g h -  

F a i r b a n k s

2 0 , 0 0 0 8 7 - 3 - 5 - 0 - 2 7 4 - 5

6 . I n t e r i o r  # 1 -  

B e t t l e s
2 0 , 0 0 0 8 7 - 3 - 1 - 0 - 3 0 6 - 1

7. K i m ' s  S e r v i c e  

S t a t i o n
7 5 , 0 0 0 8 8 - 2 - 1 - 0 - 0 3 4 - 1

8. D r e s s e r  A t l a s  I n c . -  

N i k i s k i
2 5 , 0 0 0 8 6 - 2 - 3 - 0 - 1 4 0 - 1

9. S t e r l i n g  H w y .  M i . 8 1 2 5 , 0 0 0 8 6 - 2 - 3 - 0 - 1 2 2 - 0 3
10. J o n e s v i l l e  U n i o n -  

W a s i l l a
1 0 , 0 0 0 8 7 - 2 - 2 - 0 - 2 7 4 - 8

11. M o u n t a i n v i e w  D r . /  
B u s s  S t .

2 5 , 0 0 0 8 8 - 2 - 1 - 0 - 2 7 2 - 2



L U S T  T R U S T M a r c h  20, 1989

S P I L L  N A M E

1 9 8 9  -  R E S P O N S I B L E  P A R T Y  S P I L L  L I S T  (RP) 

_________________________________ I D E N T I F I C A T I O N  N O .  S T A T U S

1. T o p p e r s  # 2 8 8 - 2 - 1 - 0 - 1 1 6 - 1
2. F i s h e r  F u e l  - W a s i l l a 8 7 - 2 - 2 - 0 - 2 7 4 - 7
3. S t a g e  S t o p  - N o r t h  P o l e 8 7 - 3 - 5 - 0 - 2 7 4 - 3
4. I r o n s  S u b d i v i s i o n  -  K e n a i 8 7 - 2 - 3 - 0 - 2 7 4 - 6
5. C o r p s  o f  E n g .  -  C h e n a  L a k e s 8 8 - 3 - 5 - 0 - 1 3 2 - 1
6 . F t .  W a i n w r i g h t 8 8 - 3 - 5 - 0 - 1 3 2 - 2
7. F t .  G r e e l e y 8 8 - 3 - 3 - 0 - 1 3 2 - 1
8. T o p p e r s  # 8 - N o .  L i g h t s  -  S e w a r d 8 7 - 2 - 1 - 0 - 2 7 4 - 1
9. A K .  R . R .  F a i r b a n k s 8 7 - 3 - 5 - 0 - 2 7 4 - 1 1

10. E i e l s o n  A F B 8 7 - 3 - 5 - 0 - 2 8 9 - 1
11. F a i r b a n k s  G e n .  M a i l  F a c i l i t y 8 8 - 3 - 5 - 0 - 0 8 3 - 1
12. R u s s e l l s  U n i o n 8 8 - 3 - 5 - 0 - 2 9 5 - 1
13. T o p p e r s  # 1 5 8 8 - 2 - 1 - 0 - 1 8 3 - 1
14. C h e v r o n - B o n i f a c e  & N. L i g h t s 8 8 - 2 - 1 - 0 - 0 4 9 - 1
15. O l s e n  T e s o r o  #2 8 7 - 2 - 1 - 0 - 3 6 2 - 1
16. P e t r o  P r o d u c t s 8 7 - 2 - 1 - 0 - 2 2 3 - 1
17. T o p p e r s  # 7 8 7 - 2 - 1 - 0 - 3 6 2 - 2
18. U n o c a l  # 4 5 8 1 ,  7 t h  & C 8 7 - 2 - 1 - 0 - 3 1 6 - 2
19. U n o c a l  # 5 0 5 7 ,  I n t r n t l .  A i r p o r t 8 7 - 2 - 1 - 0 - 3 4 3 - 1
20. U n o c a l  # 4 6 5 2 ,  1 5 t h  & C 8 7 - 2 - 1 - 0 - 3 4 3 - 1
21. U n o c a l  # 5 7 7 3 ,  O l d  G l e n n  H w y 8 8 - 2 - 1 - 0 - 1 7 9 - 1
22. U n o c a l  # 2 7 3 0 ,  S p e n a r d  R o a d 8 7 - 2 - 1 - 0 - 3 4 5 - 1
2 3  . U n o c a l  # 5 5 8 0 ,  5 t h  & G a m b e l l 8 7 - 2 - 1 - 0 - 3 4 3 - 2
24  . E a g l e  R i v e r  7 - 1 1  S e r v i c e 8 8 - 2 - 1 - 0 - 1 9 4 - 1
25. T e x a c o  3 4 0 4  S p e n a r d  R o a d 8 8 - 2 - 1 - 0 - 2 3 8 - 1
26. T e x a c o  1 0 0 6  W. 5 t h  A v e . 8 8 - 2 - 1 - 0 - 2 3 2 - 1
2 7. B u t l e r  A v i a t i o n  - A F S C  # 4 8 8 - 2 - 1 - 0 - 2 3 2 - 2
28. 8 t h  & I 8 8 - 2 - 1 - 0 - 2 3 6 - 1
29. B e t t i e s  -  F A A  #2 8 7 - 3 - 5 - 0 - 2 7 4 - 1
30. N S A F  - G a l e n a 8 8 - 3 - 4 - 0 - 2 7 2 - 1
31. M U S  -  F a i r b a n k s 8 8 - 3 - 5 - 0 - 2 7 4 - 2
3 2. S B S  - W a s i l l a 8 8 - 2 - 2 - 0 - 3 1 5 - 5
33. C h e v r o n  W a s i l l a ,  P a r k s  H w y 8 8 - 2 - 2 - 0 - 3 1 5 - 4
34. E l m e n d o r f  A F B 8 8 - 2 - 1 - 0 - 3 1 5 - 3
35. U S C G  K o d i a k  S u p p o r t  C e n t e r 8 8 - 2 - 5 - 0 - 3 1 5 - 2
36. F t .  R i c h a r d s o n 8 8 - 2 - 1 - 0 - 3 1 5 - 1
37. G a l c o ,  1 0 0 1 0  O l d  S e w a r d  H w y 8 8 - 2 - 1 - 0 - 2 8 0 - 1
38. S B S  E a g l e  R i v e r 8 8 - 2 - 1 - 0 - 2 8 0 - 2
39. F i r e s t o n e  N o r t h e r n  L i g h t s 8 8 - 2 - 1 - 0 - 3 0 5 - 2
40. R o b o  C a r  W a s h ,  N o r t h e r n  L i g h t s 8 8 - 2 - 1 - 0 - 3 0 5 - 3
41. U N O C A L  # 5 0 3 ,  B l u f f  R o a d 8 8 - 2 - 1 - 0 - 3 4 3 - 5
4 2 . E d ' s  P a l m e r 8 7 - 2 - 8 - 0 - 3 1 5 - 4
4 3. C h e v r o n  # 1 5 1 8 ,  B e n s o n / N e w  S e w a r d 8 8 - 2 - 1 - 0 - 3 0 5 - 1
44 . C h e v r o n ,  C a c h e  C r k ,  T r a p p e r s  C r k 8 8 - 2 - 2 - 0 - 3 1 5 - 6
4 5 . J i m ' s  T e x a c o ,  F b k s 8 9 - 3 - 5 - 0 - 0 1 7 - 1

F o r m e r  S t a t e  L e a d  

F o r m e r  S t a t e  L e a d  

F o r m e r  S t a t e  L e a d  

F o r m e r  S t a t e  L e a d
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L U S T  T R U S T

1 9 8 9  - R E S P O N S I B L E  P A R T Y  S P I L L  L I S T  (RP) 

S P I L L  N A M E ______________________________________________I D E N T I F I C A T I O N  N O .

46. U n i v .  C a r  C a r e ,  F b k s  8 9 - 3 - 5 - 0 - 0 1 7 - 2

4 7. S t e r l i n g  C h e v r o n  8 9 - 2 - 3 - 0 - 0 3 1 - 1

4 8. T e x a c o -  A r c t i c  & T u d o r  8 9 - 2 - 1 - 0 - 0 4 6 - 1

4 9. G a r r e t t s  T e s o r o  8 9 - 2 - 1 - 0 - 0 1 0 - 1

50. F i r e s t o n e  -  7 t h  A v e  8 8 - 2 - 1 - 0 - 3 5 0 - 2

51. C h e v r o n  - T a y l o r  S t  8 8 - 2 - 1 - 0 - 3 5 0 - 1

52. A D O T / P F  T h o m p s o n  P a s s  8 9 - 2 - 4 - 0 - 0 4 6 - 1

53. A D A K  P o w e r  P l a n t  8 9 - 2 - 1 - 0 - 0 6 7 - 1

S T A T U S

r p l i s t . d o c



O IL  S P IL L /D IS C H A R G E  MA TTER S  - ArJC Mo* A t e

State v. Block: Action in federal dlfitri.cc court
Forest Service seeking cleanup of an oil spill 
cannery sice on Evans Island in Chenega Bay.

against U.S. 
from former

S t a te v. Tesoro Alaska Petroleum, et a l . : Action in state
superior court for c l e a n u p , penalties and damages from under­
ground oil spill at gasoline station in Peters Creek.

State v. Breeden: Action in superior court for damages (will be
followed By action for cleanup and penalties) for gasoline 
contamination of water well at Independence Mine Visitor's Center 
at Hatcher Pass.

State v. Aoyagi H a r u : Investigation proceeding and Complaint to
be filed lor damages" and penalties for marine spill from grounded 
vessel at Lost Harbor near Dutch Harbor.

State v. M/T Thompson P a s s : Investigation proceeding and Com­
plaint to be filed for damages and penalties for oil spill from 
tanker while loading at Trans-Alaska Pipeline System (TAPS) 
terminal in Valdez.

itate v. Chil Bo S a n : Investigation proceeding and Complaint for
'damages and penalties to be filed for marine spill from grounded 
vessel near Spray Cape, Unalaska Island.

AMOCO (Nikiski): Disposal of petroleum waste products and
drilling muds to unlined pits. Compliance Order being negotiated 
for cleanup and groundwater assessment.

Texaco Station (Anchor P o i n t ) : Extensive groundwater contamina-
tion has forced some residents to seek alternate water supply. 
Contamination resulted from leaking fuel delivery system* also, 
possible surface spill. Cost of cleanup may exceed $500,000.00. 
Investigation proceeding.

Coastal Drilling (Soldotna): Unpermitted dumping site for drill
muds, solvents, oils, equipment, etc. Investigation proceeding.

Ridgeway Service Station (Kenai): Leaking fuel delivery system 
polluted groundwater, wells, in residential subdivision. Several 
residentc put in new wells. Compliance Order being negotiated 
for cleanup.

Tesoro Refinery (Nikiski) : Tesoro estimates they have spilled
and/or leaked 4Ud,0D0 to" 750,000 gallons of petroleum product

- 1-
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into the soil and water around the refinory. The contamination 
has migrated onto neighboring property, polluting neighboring 
wells. Cleanup is underwayi will be ongoing for yoaro to come.

Union Oil v. State -- DEC denied Union's permit application for 
six un 1 i ned”*p i t F  T o  r disposal of drill muds. DEC ' s decision wao 
upheld by administrative hearing officer. DEC to undertake 
enforcement for proper disposal of che pic contents.

State v. Union Oil -- Litigation over a seventh unpermitted, 
un 11 He'd drill muH" disposal site. Substantial site testing 
underway.

State v. All Alaska -- Investigation proceeding and Complaint to 
Be filed Tor damages and penalties from oil spill from fish 
processing vessel at St. Paul Island.

State v. Glacier Bay -- Complaint for damages and penalties to be 
f i l e d l o r  marine oil spill from canker in Kenai.

State v. M/V Swallow -- Investigation proceeding and Complaint
Tor damages and penalties to be filed for marine spill from 
grounded vessel near Dutch Harbor.

State v. Cove Leader -- Investigation proceeding and complaint
Tor damages Ind penalties to be filed for marine spill from 
canker in Valdez.

Unocal Service Stations (Anchorage) -- Three sices are being 
investigated For oil ~contamination from leaking underground 
storage tanks. Compliance orders under negotiation for each 
s i t e .

Kim's Service Station (Anchorage) -- Oil contamination from 
leaking"underground storage tanks.

Topper's Service Stations (Anchorage) -- Four sites are being
investigated for oIT contamination from leaking underground 
storage tanks. Compliance orders under negotiation for each 
s i t e .

Chevron Service Station (Anchorage) -- Oil contamination from 
leaking underground storage tanks. Compliance orders under
negotiation.

7-Eleven Service Station (Eagle River) -- Oil contamination from 
leaking underground storage tanks. Compliance order signed and 
clean up proceeding.



Amoco Platform Anna -- Investigation proceeding and Complaint for 
damages and penaltiea to be filed for marine spill from off shore 
drilling pad.

Union Oil Gravel Pit (Kenai) -- Discharge of condensate and ocher 
oil waste. Compliance order under negotation.

Ft. Richardson -- Investigation proceeding on leaking underground 
storage tanks.

Sterling Chevron Station -- Leaking underground storage tank. 
Criminal complaint' filed. Complaint to be filed for cleanup and 
civil penalties.

Chevron Bulk Plant (Valdez) -- Soil and groundwater contamination 
from refined petroleum products. Investigation proceeding.

-3-
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HAZARDOUS SUBSTANCE S P IL L /D IS C H A R G E  MATTERS '  A N C U & *A 6 £

T e s o r o  R e f i n e r y  H a z a r d o u s  W a s t e  ( N i k i s k i ) : Hazardous waste
deposited“Tn unlined pits at refinery Tn 1970’s and possibly 
early 1 980's. Waste has leached into the groundwater. Tesoro 
has applied to E P A  for permit to leave the waste in the ground. 
Tesoro required to do groundwater monitoring, possibly groundwa­
ter remediation.

U n i o n  C h e m i c a l  F e r t i l i z e r  P l a n t :  S o i l  a n d  p e r h a p s  g r o u n d w a t e r  a t

p l a n t  c o n t a m i n a t e d '  w i t h  a m m o n i a .  U N O C A L  h a s  a g r e e d  t o  d e t e r m i n e  

e x t e n t  o f  c o n t a m i n a t i o n .

N o r i t e t o w n  D r y  C l e a n e r s  ( A n c h o r a g e ) :  S u b s t a n t i a l  s o l v e n t  d i s ­
c h a r g e  i n t o  s e w e r“l i n e  r e s u l t i n g  i n  m a j o r  g r o u n d w a t e r  c o n t a m i n a ­

t i o n .  I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  t o  b e  f i l e d .

M c G a h a n  S u b d i v i s i o n  ( K e n a i ) : T e t r a c h l o r o e c h y l e n e  c o n t a m i n a t i o n

i n  p u b l i c  w a t e r  s y s t e m .  I n v e s t i g a t i o n  p r o c e e d i n g .

A l v e s k a  B a s i n  S u b d i v i s i o n : T e t r a c h o r o e t h y l e n e  c o n t a m i n a t i o n  o f

p u D l i c  w a t e r  s y s t e m .  C o m p l a i n t  t o  b e  f i l e d .

M  & M  E n t e r p r i s e s  ( A n c h o r a g e ) : C o m p l i a n c e  O r d e r  u n d e r  n e g o t i a t i o n

f o r  P C B  a n d l e a d  c o n t a m i n a t i o n .



HAZARDOUS SU BSTANCE S P I L L /D ISCHARGE M ATTERS -  A A JM W A A  £

Tftcoro Refinery Hazardous Waste (Nikiski)i Hazardous wacte 
deposited r n ^ u r n T n ^ "™ pTFr^Fn FG T Tn e ry ~ nn i ri 9 70 ' s and possibly 
early 1980’s. Waste has leached into the groundwater. Tesoro 
has applied to EPA for permit to leave the waste In the ground. 
Tesoro required to do groundwater monitoring, possibly groundwa­
ter remediation.

Union Chemical Fertilizer Plant: Soil and perhaps groundwater at 
plant contaminated with ammonia. UNOCAL has agreed to determine 
extent of contamination.

Norgetovn Dry Cleaners (Anchorage); Substantial solvent dis­
charge into sewer line resulting in major groundwater contamina­
tion. Investigation proceeding and Complaint to be filed.

McGahan Subdivision (Kenai): T e t r a c h l o r o e t h v l e n e  c o n t a m i n a t i o n

i n  p u b l i c  w a t e r  s y s t e m .  I n v e s t i g a t i o n  p r o c e e d i n g .

Alyeoka Basin Subdivision: Tetrachoroethylene contamination of
public water system. Complaint to be filed.

M  & M  E n t e r p r i s e s ( A n c h o r a g e )  : C o m p l i a n c e  O r d e r  u n d e r  n e g o t i a t i o n

f o r  PCB a n d  l e a d  c o n t a m i n a t i o n .



O I L  A N D  H A Z A R D O U S  S U B S T A N C E  C O N T A M I N A T I O N  C A S E S  
H E  I-'ERRED T O  b K P A R ' I W i f l T H y F  L7vw - NOR'friERN R E G l M

O I L  S P I L L S

•  n a m e W o r k  M a n a g e m e n t  N o  D e s c r i p t i o n

F a i r b a n k s  M u n i c i p a l  
U t i l i t i e s  S y s t e m s

U S A F  E i e l s o n  A F B

6 6 5 - 8 9 - 0 0 6 1

6 6 5 - 0 8 - 0 1 7 0

M A P C O  N o r t h  P o l e  

R e f i n e r y

A l a s k a  R a i l r o a d

6 6 5 - 0 6 - 0 2 3 9

6 6 5 - 8 9 - 0 0 5 3

C i t y  o f  K o t z e b u e  6 6 5 - 8 9 - 0 0 3 6

U n i t e d  S t a t e s  P o s t  

O f f i c e ,  F a i r b a n k s  

A i r p o r t  F a c i l i t y

S t a g e  S t o p  G a s  

S t a t i o n

B e t t l e c  L o d g e

L u c k y  S o u r d o u g h  

G a s  S t a t i o n

D e l t a  T a n k  F a r m

6 6 5 - 8 9 - 0 0 2 5

6 6 5 - 8 8 - 0 1 4 5

6 6 5 - 8 9 - 0 0 0 9

6 6 5 - 8 9 - 0 0 3 7

6 6 5 - 8 9 - 0 0 8 9

C o n t a m i n a t i o n  o f  c i t y  w a t e r  
s u p p l y  w e l l *  f r o m  p a * t  f u e l  

s p i l l s  a n d  l e a k i n g  t a n k s ,

54 i n d i v i d u a l  c o n t a m i n a t e d  

c i t e s  h a v e  b e e n  i d e n t i f i e d  a t  
E i e l s o n .  S e v e r a l  a r e  

f u e l - r e l a t e d  a n d  a t  l e a s t  

s i x  h a v e  d o c u m e n t e d  f l o a t i n g  

f u e l  l a y e r s  o n  t h o  g r o u n d  

w a t e r .

E s t i m a t e d  2 5 0 , 0 0 0  g a l l o n s  

s p i l l e d .  C l e a n - u p  u n d e r w a y .

F o u r  f e e t  o f  f l o a t i n g  p r o d u c t  

o n  g r o u n d w a t e r  i n  F a i r b a n k s  
f r e i g h t  y a r d .

C l e a n - u p  u n d e r w a y  o f  
l o n g - t e r m  f u e l  

c o n t a m i n a t i o n  p r o b l e m .

L e a k i n g  g a s  t a n k  h a s  

r e l e a s e d  l e n s  o f  p r o d u c t  

c u r r e n t l y  f l o a t i n g  o n  
g r o u n d  w a t e r .

C o n t a m i n a t e d  s o i l s  a n d  

g r o u n d w a t e r  a t  a b a n d o n e d  
g a s  s t a t i o n ,

2 s e p a r a t e  f u e l  

c o n t a m i n a t i o n  p r o b l e m s ,  
a t  L o d g e  a n d  a t  F A A  
B u i l d i n g .

C o n t a m i n a t i o n  a t  

a b a n d o n e d  g a s  s t a t i o n .

L e a k i n g  p e t r o l e u m  s t o r a g e  
t a n k s  o w n e d  b y  A l a s k a  G o l d  
n e a r  N o m e .  S t a t e  i n  

a t t e m p t i n g  to e x e r t  e n f o r c e ­
m e n t  l e v t r a g o  t h r o u g h  o i l  

• p i l l  c o n t i n g e n c y  p l a n  a n d  

t h r o u g h  e n v i r o n m e n t a l  a u d i t  
u n d e r  6 6 5 - 8 7 - 0 0 0 2 .



11. U n a l a k l e e t  S p i l l  6 6 5 - 8 9 - 0 0 1 2  R e c e n t  o i l  s p i l l .  S t a t e  a n d

N a t i v e  c o r p o r a t i o n  h o p e  t o  
n e g o t i a t e  in c l e a n - u p  e f f o r t .

N O N - O I L  H A Z A R D O U S  S U B S T A N C E S

1. F o r w a r d  A l a s k a ,  

P N R ,  D e a d h o r s e  

T r a c t  75 f, 7 6

6 6 5 - 8 9 - 0 0 6 8

2. D e a d h o r n o  H o t e l  P a d  6 6 5 - 0 9 - 0 0 5 8

3. A l a s k a  G o l d /

S t e a d m a n  F i e l d

5.

6 6 5 - 8 7 - 0 0 0 2

4. N o m e  B a r r e l  D u m p  6 6 5 - 8 8 - 0 0 2 4

H a l l i b u r t o n

S e r v i c e s

6 6 5 - 8 8 - 0 0 3 7

L e a s e  T r a c t  54 
( C h i l d s  P a d )

T r i - C o n  M i n i n g

6 6 5 - 8 7 - 0 2 0 4

6 6 5 - 8 9 - 0 1 1 7

8. C l t i g o l d  M i n i n g 6 6 5 - 8 9 - 0 0 8 8

M u l t i p l e  s p i l l e  o n  l e a s e d  

t r a c t s  a d j a c e n t  t o  N A N A  

R e s e r v o i r  a t  D e a d h o r s e .

C o n t a m i n a t i o n  o f  g r a v e l  p a d  
a n d  a d j a c e n t  t u n d r a .

N e g o t i a t e d  c o n t a i n m e n t  a n d  
c l e a n - u p  o f  m e r c u r y  a n d  

a r s e n i c  c o n t a m i n a t i o n .  F i r s t  

s t a g e  o f  c l e a n - u p  i s  c o m p l e t e .

C l e a n - u p  u n d e r w a y  o f  s i t e  w i t h  

n u m e r o u s  a b a n d o n e d  b a r r e l s  
c o n t a i n i n g  h a z a r d o u s  
s u b s t a n c e s .

H a z a r d o u s  s u b s t a n c e  

c o n t a m i n a t i o n  a t  D e a d h o r s e  

s i t e  o p e r a t e d  b y  o i l  f i e l d  
s e r v i c e  c o m p a n y .  C l e a n - u p  i s  

i n  s a m p l i n g  a n d  a n a l y s i s  
s t a g e .

H a z a r d o u s  s u b s t a n c e  d i s c h a r g e s  

o n  a b a n d o n e d  D e a d h o r s e  T r a c t .  

D E C  a n d  o i l  c o m p a n i e s  a r e  

a t t e m p t i n g  t o  r e s o l v e  

o u t s t a n d i n g  c l e a n - u p  i s s u e s .

S u s p e c t e d  c y a n i d e  d i s c h a r g e  
f r o m  E s t e r  D o m e  h e a p  l e a c h  

m i n i n g  o p e r a t i o n .  E n f o r c e m e n t  
i s  a t  p r e l i m i n a r y  s i t e  
a s s e s s m e n t  s t a g e .

L e a k i n g  i n n e r  l i n e r  i n d i c a t e s  

p o s s i b l e  c y a n i d e  d i s c h a r g e  

f r o m  E s t e r  D o m e  h e a p  l e a c h  

m i n i n g  o p e r a t i o n .

T h e  a b o v e  c a s e s  h a v e  b e e n  r e f e r r e d  b y  t h e  D e p a r t m e n t  o f  E n v i r o n ­
m e n t a l  C o n s e r v a t i o n  t o  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  f o r  a s s i s t a n c e  i n  
e n f o r c e m e n t  a c t i o n s .  T h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  i s  a l s o  a s s i s t i n g  t h e  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  o n  s e v e r a l  o t h e r  D e a d h o r s e  l e a s e  t r a c t  

p r o b l e m s ,  i n v o l v i n g  o i l  a n d  h a z a r d o u s  s u b s t a n c e  c o n t a m i n a t i o n ,  i n  a d d i t i o n  
t o  t h e  F o r w a r d  A l a s k a  t r a c t ,  t h e r e  a r e  p r o b l e m s  w i t h  t h e  C h i l d s  T r a c t  

( T r a c t  54, w o r k  m a n a g e m e n t  # 6 6 5 - 8 9 - 0 0 2 1 )  a n d  t h e  N e w c o  T r a c t  ( T r a c t  57, 
w o r k  m a n a g e m e n t  # 6 6 5 - 8 9 - 0 1 0 4 ) .
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TOi JOHN McDONAOH 

FROM i GARY AMF.NPOLA

SUBJECT: Oil Pollution and Hazardous Substance Casea - Junficm.

Ao X indicated to you on the telephone on Friday, our Juneau of­
fice hae vary few oil pollution or hazardous substances cases. 
Although Southeast does have oil pollution and hazardous sub- 
ctances problems, we are fortunate that they are much lees often 
and usually much less severe trhnn in other ports of Che state,

The moat significant hazardous substance "cose" with which this 
office is involved relates ro Skagway. For many years Skagway 
has been the sito of an ore terminal, from which ore containing 
mostly lead and tine concentrates from Canadian mines was shipped 
. During the process of transporting che ore to Skagway and dur­
ing the process of loading the ore onto 3hips in Skagway, a sig­
nificant amount of the concentrates were deposited in and on the 
land, air , and water around Skagway, Recently it waa determined 
chat much higher than background levels of lead and zinc, among 
other metals, were found in and around Skagway. So far, Bowhead 
Equipment Co., White pass Transportation, Yukon Alaska Transpor­
tation T.td,, Curragh Resources, and Cyprus Anvil Mining Company 
have been identified as P R P s . The administrative process to 
effect cleanup has begun.

Certainly there are oil pollution and hazardous substance prob­
lems, including specific cases, with which DF.C Southeast Regional 
office is involved but of which we are unaware. Tf the committee 
is interested in a more general discussion of the DEC workload, 1 
suggest thev contact DF.C directly for a report or whatever.

If you need more info, please let me know.
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S t a t e  v .  Block: A c t i o n  i n  f e d e r a l  d i s t r i c t  c o u r t  a g a i n s t  U . S .  

F o r e s t  S e r v i c e  s e e k i n g  c l e a n u p  o f  a n  o i l  s p i l l  f r o m  f o r m e r  

c a n n e r y  s i t e  o n  E v a n s  I s l a n d  i n  C h e n e g a  B a y .

S t a t e  v. T e soro A laska P e t r o l e u m ,  et: a l . : A c t i o n  i n  s t a t e

s u p e r i o r  c o u r t  f o r  c l e a n u p , p e n a l t i e s  a n d  d a m a g e s  f r o m  u n d e r ­

g r o u n d  o i l  s p i l l  a t  g a s o l i n e  s t a t i o n  i n  P e t e r s  C r e e k .

S t a t e  v .  B r e e d e n : A c t i o n  i n  s u p e r i o r  c o u r t  f o r  d a m a g e s  ( w i l l  b e

f o l l o w e d  B y  a c t i o n  f o r  c l e a n u p  a n d  p e n a l t i e s )  f o r  g a s o l i n e

c o n t a m i n a t i o n  o f  w a t e r  w e l l  a t  I n d e p e n d e n c e  M i n e  V i s i t o r ' s  C e n t e r  

a t  H a t c h e r  P a s s .

S t a t e  v. Aoyap.i M a r u : I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  to

b e  f i l e d  t o r  d a m a g e s  a n d  p e n a l t i e s  f o r  m a r i n e  s p i l l  f r o m  g r o u n d e d  

v e s s e l  a t  L o s t  H a r b o r  n e a r  D u t c h  H a r b o r .

State v. M / T  T h o m p s o n  P a s s : I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m ­

p l a i n t  t o  b e  f i l e a  f o r  d a m a g e s  a n d  p e n a l t i e s  f o r  o i l  s p i l l  f r o m  

t a n k e r  w h i l e  l o a d i n g  a t  T r a n s - A l a s k a  P i p e l i n e  S y s t e m  ( T A P S )  

t e r m i n a l  i n  V a l d e z .

State v. Chll Bo S a n : I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  f o r

d a m a g e s  a n a  p e n a l t i e s  t o  b e  f i l e d  f o r  m a r i n e  s p i l l  f r o m  g r o u n d e d  
v e s s e l  n e a r  S p r a y  C a p e ,  U n a l a s k a  I s l a n d .

A M O C O  ( N i k i s k i ) : D i s p o s a l  o f  p e t r o l e u m  w a s t e  p r o d u c t s  a n d
cl r i l l i n g  m u d s  "to u n l i n e d  p i t s .  C o m p l i a n c e  O r d e r  b e i n g  n e g o t i a t e d  

f o r  c l e a n u p  a n d  g r o u n d w a t e r  a s s e s s m e n t .

T e x a c o  S t a t i o n  (Anchor P o i n t ) : E x t e n s i v e  g r o u n d w a t e r  c o n t a m i n a ­
t i o n  h a s  f o r c e d  s o m e  r e s i d e n t s  t o  s e e k  a l t e r n a t e  w a t e r  s u p p l y .  

C o n t a m i n a t i o n  r e s u l t e d  f r o m  l e a k i n g  f u e l  d e l i v e r y  s y s t e m :  a l s o ,  

p o s s i b l e  s u r f a c e  s p i l l .  C o s t  o f  c l e a n u p  m a y  e x c e e d  $ 5 0 0 , 0 0 0 . 0 0 .  

I n v e s t i g a t i o n  p r o c e e d i n g .

Coastal D r i ll ing ( S o l d o t n a ): U . n p e r m i t t e d  d u m p i n g  s i t e  f o r  d r i l l

m u d s ,  s o l v e n t s ,  o i l s ,  e q u i p m e n t ,  e t c .  I n v e s t i g a t i o n  p r o c e e d i n g .

R i d g eway Service S t atio n ( K e n a i ) : L e a k i n g  f u e l  d e l i v e r y  s y s t e m  

p o l l u t e d  g r o u n d w a t e r ,  w e l l s ,  i n  r e s i d e n t i a l  s u b d i v i s i o n .  S e v e r a l  

r e s i d e n t s  p u t  i n  n e w  w e l l s .  C o m p l i a n c e  O r d e r  b e i n g  n e g o t i a t e d  

f o r  c l e a n u p .

Te s o r o  R e f i n e r y ( N i k i s k i ) : T e s o r o  e s t i m a t e s  t h e y  h a v e  s p i l l e d
a n d / o r  l e a k e d  4 0 0 , 0 0 0  tcT 7 5 0 , 0 0 0  g a l l o n s  o f  p e t r o l e u m  p r o d u c t
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i n t o  t h e  s o i l  a n d  w a t e r  a r o u n d  t h e  r e f i n e r y .  T h e  c o n t a m i n a t i o n  

h a s  m i g r a t e d  o n t o  n e i g h b o r i n g  p r o p e r t y ,  p o l l u t i n g  n e i g h b o r i n g  

w e l l s .  C l e a n u p  i s  u n d e r w a y ;  w i l l  b e  o n g o i n g  f o r  y e a r s  t o  c o m e .

U n i o n  O i l  v. S t a t e  -- D E C  d e n i e d  U n i o n ' s  p e r m i t  a p p l i c a t i o n  f o r  

s i x  u n l i n e d  p i t 9 l o r  d i s p o s a l  o f  d r i l l  inuds. D E C ' s  d e c i s i o n  w a s  
u p h e l d  b y  a d m i n i s t r a t i v e  h e a r i n g  o f f i c e r .  D E C  to u n d e r t a k e  

e n f o r c e m e n t  f o r  p r o p e r  d i s p o s a l  o f  t h e  p i t  c o n t e n t s .

S t a t e  v. U n i o n  O i l  -- L i t i g a t i o n  o v e r  a  s e v e n t h  u n p e r m i t t e d ,  
u n l i n e d  d r i l l  iruTa- d i s p o s a l  s i t e .  S u b s t a n t i a l  s i t e  t e s t i n g  

u n d e r w a y .

S t a t e  v. A l l  A l a s k a  -- I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  t o  

F e  f i l e d  f o r  d a m a g e s  a n d  p e n a l t i e s  f r o m  o i l  s p i l l  f r o m  f i s h  

p r o c e s s i n g  v e s s e l  a t  S t .  P a u l  I s l a n d .

S t a t e  v. G l a c i e r  B a y  - -  C o m p l a i n t  f o r  d a m a g e s  a n d  p e n a l t i e s  to b e  

f i l e d  f o r  m a r i n e  o i l  s p i l l  f r o m  t a n k e r  i n  K e n a i .

S t a t e  v. M / V  S w a l l o w  - -  I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  

T o r  d a m a g e s  a n d  p e n a l t i e s  t o  b e  f i l e d  f o r  m a r i n e  s p i l l  f r o m  

g r o u n d e d  v e s s e l  n e a r  D u t c h  H a r b o r .

S t a t e  v. C o v e  L e a d e r  - -  I n v e s t i g a t i o n  p r o c e e d i n g  a n d  c o m p l a i n t  

■Bor d a m a g e s  a n d  p e n a l t i e s  t o  b e  f i l e d  f o r  m a r i n e  s p i l l  f r o m  

t a n k e r  in V a l d e z .

U n o c a l  S e r v i c e  S t a t i o n s ( A n c h o r a g e )  - -  T h r e e  s i t e s  a r e  b e i n g  

i n v e s t i g a t e d  f o r  o i l  c o n t a m i n a t i o n  f r o m  l e a k i n g  u n d e r g r o u n d  

s t o r a g e  t a n k s .  C o m p l i a n c e  o r d e r s  u n d e r  n e g o t i a t i o n  f o r  e a c h  

s i t e .

K i m ' s  S e r v i c e  S t a t i o n  ( A n c h o r a g e )  -- O i l  c o n t a m i n a t i o n  f r o m  

l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k s .

T o p p e r ' s  S e r v i c e  S t a t i o n s  ( A n c h o r a g e )  - -  F o u r  s i t e s  a r e  b e i n g  

i n v e s t i g a t e d  F o r  o i l  c o n t a m i n a t i o n  f r o m  l e a k i n g  u n d e r g r o u n d  

s t o r a g e  t a n k s .  C o m p l i a n c e  o r d e r s  u n d e r  n e g o t i a t i o n  f o r  e a c h  

s i t e .

C h e v r o n  S e r v i c e  S t a t i o n  ( A n c h o r a g e )  -- O i l  c o n t a m i n a t i o n  f r o m  
l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k s . C o m p l i a n c e  o r d e r s  u n d e r  

n e g o t i a t i o n .

7 - E l e v e n  S e r v i c e  S t a t i o n  ( E a g l e  R i v e r )  -- O i l  c o n t a m i n a t i o n  f r o m  
l e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k s .  C o m p l i a n c e  o r d e r  s i g n e d  a n d  

c l e a n  u p  p r o c e e d i n g .

2-
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A m o c o  P l a t f o r m  A n n a  -- I n v e s t i g a t i o n  p r o c e e d i n g  a n d  C o m p l a i n t  f o r  
' d a m a g e s  a n d  p e n a l t i e s  to b e  f i l e d  f o r  m a r i n e  s p i l l  f r o m  o f f  s h o r e  

d r i l l i n g  p a d .

U n i o n  O i l  G r a v e l  P i t  ( K e n a i )  -- D i s c h a r g e  o f  c o n d e n s a t e  a n d  o t h e r  

o i l  w a s t e .  C o m p l i a n c e '  o r d e r  u n d e r  n e g o t a t i o n .

F t .  R i c h a r d s o n  -- I n v e s t i g a t i o n  p r o c e e d i n g  o n  l e a k i n g  u n d e r g r o u n d  

s t o r a g e  t a n k s .

S t e r l i n g  C h e v r o n  S t a t i o n  -- L e a k i n g  u n d e r g r o u n d  s t o r a g e  t a n k .  
C r i m i n a l  " c o m p l a i n t  f i l e d .  C o m p l a i n t  t o  b e  r i l e d  f o r  c l e a n u p  a n d  
c i v i l  p e n a l t i e s .

C h e v r o n  B u l k  P l a n t  ( V a l d e z )  -- S o i l  a n d  g r o u n d w a t e r  c o n t a m i n a t i o n  

r r o m  r e f i n e d  p e t r o l e u m  p r o d u c t s .  I n v e s t i g a t i o n  p r o c e e d i n g .



1

C a s e  n a m e

O I L  A N D  H A Z A R D O U S  S U B S T A N C E  C O N T A M I N A T I O N  C A S E S  
R E F E R R E D  T O  D E P A R T M E N T  O F  L A W  - -  N O R T H E R N  R E G  t <51?

O I L  S P I L L S

W o r k  M a n a g e m e n t  N o  D e s c r i p t i o n

F a i r b a n k s  M u n i c i p a l  6 6 5 - 8 9 - 0 0 6 1  

U t i l i t i e s  S y s t e m s

U S A F  E i e l s o n  A F B 6 6 5 - 8 8 - 0 1 7 0

3. M A P C O  N o r t h  P o l e  

R e f i n e r y

4. A l a s k a  R a i l r o a d

6 6 5 - 8 6 - 0 2 3 9

6 6 5 - 8 9 - 0 0 5 3

5, C i t y  o f  K o t z e b u e  6 6 5 - 8 9 - 0 0 3 6

6. U n i t e d  S t a t e s  P o s t  
o f f i c e ,  F a i r b a n k s  

A i r p o r t  F a c i l i t y

7. S t a g e  S t o p  G a s  

S t a t i o n

8, B e t t i e s  L o d g e

9. L u c k y  S o u r d o u g h  
G a s  S t a t i o n

1 0 .  D e l t a  T a n k  F a r m

6 6 5 - 8 9 - 0 0 2 5

6 6 5 - 8 8 - 0 1 4 5

6 6 5 - 8 9 - 0 0 0 9

6 6 5 - 8 9 - 0 0 3 7

6 6 5 - 8 9 - 0 0 8 9

C o n t a m i n a t i o n  o f  c i t y  w a t e r  

s u p p l y  w e l l s  f r o m  p a s t  f u e l  
s p i l l s  a n d  l e a k i n g  t a n k s .

5 4  i n d i v i d u a l  c o n t a m i n a t e d  

s i t e s  h a v e  b e e n  i d e n t i f i e d  at 

E i e l s o n .  S e v e r a l  a r e  

f u e l - r e l a t e d  a n d  a t  l e a s t  

s i x  h a v e  d o c u m e n t e d  f l o a t i n g  

f u e l  l a y e r s  o n  t h e  g r o u n d  

w a t e r .

E s t i m a t e d  2 5 0 , 0 0 0  g a l l o n s  

s p i l l e d .  C l e a n - u p  u n d e r w a y .

F o u r  f e e t  o f  f l o a t i n g  p r o d u c t  
o n  g r o u n d w a t e r  i n  F a i r b a n k s  

f r e i g h t  y a r d .

C l e a n - u p  u n d e r w a y  o f  

l o n g - t e r m  f u e l  
c o n t a m i n a t i o n  p r o b l e m .

L e a k i n g  g a s  t a n k  h a s  

r e l e a s e d  l e n s  o f  p r o d u c t  

c u r r e n t l y  f l o a t i n g  o n  
g r o u n d  w a t e r .

C o n t a m i n a t e d  e o i l s  a n d  

g r o u n d w a t e r  a t  a b a n d o n e d  

g a s  s t a t i o n .

2 s e p a r a t e  f u e l  

c o n t a m i n a t i o n  p r o b l e m s ,  
a t  L o d g e  a n d  a t  F A A  
B u i l d i n g .

C o n t a m i n a t i o n  a t  

a b a n d o n e d  g a s  s t a t i o n .

L e a k i n g  p e t r o l e u m  s t o r a g e  
t a n k s  o w n e d  b y  A l a s k a  G o l d  

n e a r  N o m e .  S t a t e  is 

a t t e m p t i n g  t o  e x e r t  e n f o r c e ­
m e n t  l e v e r a g e  t h r o u g h  o i l  

• p i l l  c o n t i n g e n c y  p l a n  a n d  

t h r o u g h  e n v i r o n m e n t a l  a u d i t  
u n d e r  6 6 5 - 8 7 - 0 0 0 2 ,



1 1 . U n a l a k l e e t  S p i l l  6 6 5 - 8 9 - 0 0 1 2  R e c e n t  o i l  s p i l l .  S t a t e  a n d
N a t i v e  c o r p o r a t i o n  h o p e  t o  
n e g o t i a t e  i n  c l e a n - u p  e f f o r t .

N O N - O I L  H A Z A R D O U S  S U B S T A N C E S

1, F o r w a r d  A l a s k a ,  

D N R ,  D e a d h o r s e  

T r a c t  75 & 76

6 6 5 - 8 9 - 0 0 6 8

2. D e a d h o r s e  H o t e l  P a d  6 6 5 - 8 9 - 0 0 5 8

3. A l a s k a  G o l d /

Steadman Field
6 6 5 - 8 7 - 0 0 0 2

4, N o m e  B a r r e l  D u m p  6 6 5 - 8 8 - 0 0 2 4

5. H a l l i b u r t o n

S e r v i c e s

6 6 5 - 8 8 - 0 0 3 7

6. L e a s e  T r a c t  54 

( C h i l d B  P a d )

6 6 5 - 8 7 - 0 2 0 4

7. T r i - C o n  M i n i n g 6 6 5 - 8 9 - 0 1 1 7

8 . c i t i g o l d  M i n i n g 6 6 5 - 8 9 - 0 0 8 8

M u l t i p l e  s p i l l s  o n  l e a s e d  

t r a c t s  a d j a c e n t  t o  N A N A  

R e s e r v o i r  a t  D e a d h o r s e .

C o n t a m i n a t i o n  o f  g r a v e l  p a d  

a n d  a d j a c e n t  t u n d r a .

N e g o t i a t e d  c o n t a i n m e n t  a n d  

c l e a n - u p  o f  m e r c u r y  a n d  

a r s e n i c  c o n t a m i n a t i o n .  F i r s t  

s t a g e  o f  c l e a n - u p  ia c o m p l e t e .

C l e a n - u p  u n d e r w a y  o f  s i t e  w i t h  
n u m e r o u s  a b a n d o n e d  b a r r e l s  

c o n t a i n i n g  h a z a r d o u a  

s u b s t a n c e s .

H a z a r d o u s  s u b s t a n c e  

c o n t a m i n a t i o n  a t  D e a d h o r s e  

s i t e  o p e r a t e d  b y  o i l  f i e l d  

s e r v i c e  c o m p a n y .  C l e a n - u p  is 
i n  s a m p l i n g  a n d  a n a l y s i s  

s t a g e .

H a z a r d o u s  s u b s t a n c e  d i s c h a r g e s  
o n  a b a n d o n e d  D e a d h o r s e  T r a c t .  

D E C  a n d  o i l  c o m p a n i e s  a r e  

a t t e m p t i n g  t o  r e s o l v e  
o u t s t a n d i n g  c l e a n - u p  i s s u e s .

S u s p e c t e d  c y a n i d e  d i s c h a r g e  

f r o m  E s t e r  D o m e  h e a p  l e a c h  
m i n i n g  o p e r a t i o n .  E n f o r c e m e n t  
i s  a t  p r e l i m i n a r y  s i t e  
a s s e s s m e n t  s t a g e .

L e a k i n g  i n n e r  l i n e r  i n d i c a t e s  

p o s s i b l e  c y a n i d e  d i s c h a r g e  

f r o m  E s t e r  D o m e  h e a p  l e a c h  
m i n i n g  o p e r a t i o n .

T h e  a b o v e  c a s e s  h a v e  b e e n  r e f e r r e d  b y  t h e  D e p a r t m e n t  o f  E n v i r o n ­
m e n t a l  C o n s e r v a t i o n  t o  t h e  A t t o r n e y  G e n e r a l ' s  O f f i c e  f o r  a s s i s t a n c e  in 
e n f o r c e m e n t  a c t i o n s .  T h e  A t t o r n e y  G e n e r a . . 1 s O f f i c e  i s  a l B o  a s s i s t i n g  t h e  

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  o n  s e v e r a l  o t h e r  D e a d h o r s e  l e a s e  t r a c t  

p r o b l e m s ,  i n v o l v i n g  o i l  a n d  h a z a r d o u s  s u b s t a n c e  c o n t a m i n a t i o n .  I n  a d d i t i o n  
t o  t h e  F o r w a r d  A l a s k a  t r a c t ,  t h e r e  a r e  p r o b l e m s  w i t h  t h e  C h i l d s  T r a c t  

( T r a c t  54, w o r k  m a n a g e m e n t  # 6 6 5 - 8 9 - 0 0 2 1 )  a n d  t h e  N e w c o  T r a c t  ( T r a c t  57, 
w o r k  m a n a g e m e n t  # 6 6 5 - 8 9 - 0 1 0 4 ) .



TOi JOHN WcDONAGH 

FROM i GARY AMF.NPOLA

SUBJECT* Oil Pollution and Hazardous Substance Cases - J u n ^ n

As 1 indicated to you on the telephone on Friday, our Juneau of­
fice has vary few oil pollution or hazardous substances cases. 
Although Southeast does hAve oil pollution and hazardous sub­
stances problems, we are fortunate that they are much less often 
and usually much lass severe than In other part* of the stats,

The most significant hazardous substance "case" with which this 
office ia involved relates to Skagway. For many years Skagway 
has been the alto of an ore terminal, from which ore containing 
mostly lead and 2inc concentrates from Canadian mines was shipped 
, During the process of transporting the ore to Skagway and dur­
ing the process of loading the ore onto ships in Skagway, a sig­
nificant amount of the concentrates were deposited in and on the 
land, air , and water around Skagway. Recently it wa* determined 
that much higher than background levels of lead and zinc, among 
other metals, were found In and around Skagway. So far, Bowhead 
Equipment Co., White pass Transportation, Yukon Alaska Transpor­
tation Ltd,, CurrAgh Resources, and Cyprus Anvil Mining Company 
have been identified as P R P s . The. administrative process to 
effect cleanup has begun.

Certainly there are oil pollution and hazardous substance prob­
lems, including specific cases, with which DF.C Southeast Regional 
office is involved but of which we are unaware, If the committee 
ta interested in a more general discussion of the DEC workload, I 
suggest thav contact DF.C directly for a report or whatever,

If you need mora info, plaase let me know.
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Deadhorse gives industry black eye

j 20 years 
of drilling
Prudhoe Bay — An 
environmental gem 
or lurking problem?
tty PATTI t P U R
I l.l , I..-Z. i If'fi

I’lttinilOE ItAV Till- midnight sun n 
limy ti'il above a silvriy skyline that 
Mlcl-bcs forever across the Imriiun In the 
> qtciiutg 11 111 I’mdhor (lav is at peace 

I, noting " 'I , i|'.'“ ue -■ ill at wmk. pump 
mg hla> k male Im n del'll within Ihc rartii 
t iron a distance, they set hi in harmony with 
llu> greens and browns of an ntrlir summer 

Snaldfiily. the vista is twisted by lire - 
fl.oucs shoot froni huge pipes as natural gas, 
pn isuri/i d hi llie ages, esiapes skywaid, 
homing The flares slowly subside, leaving 
• I 'nils id I lie k smoke to hang in the cool 
hiiie air until. Imallv a lug creeps in and 
lades tin ■ hanging sr. m

Nr.nl) luii decades alier Ninth America's 
l.iig-sl oil lield began production, Prudhoe 
llae is slill snmeuhat of an environmental 
puizlr Is it p o s s ib l e  In  extract one resource 
limn ss ithni the raitli while leaving an 
eipiallv \alualilr one muslly intact on its 
sin ho e"

The ipii'slion is being asked wilh more 
urgi'inv tb.'se dais, as congress wrestles 
with whether to allow ml development in a 
part of Alaska Mill relatively untouched — 
the coastal plain of the Arctic National 
Wildlife III Inge

Some say the North Slope fields are 
environmental mauds. direct evidence lhal 
nil production leaves litlle lasting maik on 
the arctic ecosystem

t'nsiionmrnlal groups, who believe any 
iiitnisimi on ANWit is unacceptable, say 
that's not true • Contrary to oil industry 
ilaims." sav» a new report by the pro envi 
■ •■iiinrnl Alaska Coalition. “pollution prob­
lems plague the < il and gas development Hint 
has taken plate in Alaska's antic region '* 
UI..I s right ' A week of loiiiing Noilli 

Slope ell fields loiioelous inlelviews alol Ihe 
li i leu "I dorens "I lei lioii at lepolls lode ale 
that die alls Wei pirdn laid,. Ins soinew lieie 
la Iwern

Sou 1‘uyu A B PRUDHOE

By PATTI EPLER
Da i, Noms leponei

DEADHOHSE -  Tlie stale will likely pay 
tens of Ihoir.nnds of dollars to clean up 
leaking drums uf oily waste abandoned oil n 
gravel pud here, stair environmental oh 
ficinls say

Several weeks ago, the Alaska Ocpnlt 
ment of Environmental Conservation ills 
covered mure than 500 drums of petroleum 
liquids on a pad leased to Child's Equipment

Services, a company that had filed for 
protection from creditors In U S. Bankruptcy 
Court

Since then, DEC has found several more 
dump slid In tills haphazard lomuiuiilly on 
the edge of the Prudhoe liny nil fields The 
puhllr burden Is likely to grow us nil 
economic alump In Alaska's oil patch 
iquerzes service companies off the Slope, 
their messes conveniently left behind

Deadhorse Is giving Ihe oil Industry an

environmental black eye, and at a most 
inopportune time. Oil companies are strug­
gling to convince Congress to allow devel 
opment In the Arctic Nnllunal Wildlife Hel 
ngr east of line lint environmentalists have 
found much anil development ainmiiiiiliuh In 
the mess that Is Dcudhorsr 

The Child's pad Is a prime example It 
appeals that the bands, as well us Ions of

Sm  Page A 8, DEADHORSE



DfcC Investigator Rich Cormack lakaa pholoa of dumpad construction dabris at a pad laaaad by Child'* Equipment Sarvlcai, a company lhal ha* fllad for protection undar bankruptcy law*

DEADHORSE: Prudhoe Bay staging area gives the oil industry black eye
| Conlmuad fiom Pap* A' I J

scrap metal, old wood, tires and oilier junk, 
cam* from ■ variety of sources DEC talked 
to a number of companies that hud once used 
Ihe pad. hut no one would accept responsibil­
ity. said Huh Carmack, a DEC field officer 
on Ihe North Slope

Winn officials contacted Child's, which 
had leased the grsvel pad from the stale, 
they found the company In Bankruptcy 
Court and unaile to pay for the cleanup, he 
said

The stale has a 125,000 certificate of 
deposit puslrd by Child's when the company 
leased the tract, hut Jerry Brossla of the 
state Department of Natural Resource* said 
II Is rare for the slate to actually draw 
against such bonds !o fact, he said, In the 
five years he has been with DNR, the state 
has not cashed a single leaseholder's bond to 
pay for a problem

Even if Ihe money were claimed, Brossia 
said, it would go to the slate's general fund 
and would need legislative approval before 
it could be earmarked for cleanup of the 
Child's pad

So. it looks like the state of Alaska will 
foot the bill Cormack estimated It will cost 
120.000 initially, Just to stop Ihe leaking and 
do the first phase of cleanup DEC already 
has put containment booms around the site 
and shoveled out an area of the pad to slow 
runoff onto tbe tundra.

Deadhorse is a more difficult environmen­
tal problem than the oil fields themselves. 
The major oil companies, which operate Ihe 
fields, keep a light rein on contractors 
working In them, but Deadhorse is a patch­
work of gravel pads leased in the mid IV70s 
by the slate

Individual leaseholders hauled m gravel -  
muih of it purchased from the state — and 
limit their own pads along a road that runs 
((urn Hie airjinit to Ihe nil fp.lds The puds 
f i t  (hire In 60 acres, with li.iughs between

them. Various leasf stipulations and rgatrlc- 
ieph

and orderly. BrogsU said

U f  I . .
lions are aimed s i  keeping tha pads clean 

e r ly .B ro
DNR and other regulatory agencies con­

duct annual Usu*cU°cu to make aura com­
panies comp the rule*. This year,

mindful of Ihe economic slump, l)NI( Is 
stepping up inspections srid trying to work 
with companies lhal might otherwise walk 
away, Brossla said.

"About three out of four pads are disgust­
ing for one reason or another," Cormack 
said

On a day In early June, just around the 
comer from Ihe Child's pad, water drained 
from Urge mounds of oily snow on a pad 
leaicd by Kodiak Oil Field Hauler*. The 
water flowed down one trough and toward 
the Saganavlrklok River

It happens year after year, said Brad 
Frtitoe, who heads DEC's North Slope office, 
because the company cleans Its oily trucks 
outside and Just pushes the contaminated 
anow to one side. The company should bava 
an Indoor shop so the oily waste could be

contained, drummed up and senl to u w.>i. 
facility, he said 

Bui all that Involves considerable <* 
pease, Frtitoe said, so the oil flows to lb. 
tundra again and again.

Jim Taylor, president of Kodiak Oil Field 
Haulers, declined to discuss Ihe waste pi.-b 
Urn, accept to aay It has been resolved 

DEC hasn't taken legal action against Slit 
company, Fristoe said, because it costs t.m 
■such money and manpower to proset ute 
such case*.

"The dsparlment’s philosophy Is to wink 
, with tha companies rather than take them t>. 

court," Frtitoe said.
Wot axampU, he said, several years ag>> 

DKC apaat Jlnwan hours putting lugcriu ■ .< 
case against 1 North Slope salvage company 
that had dumped 15,000 drums on the lumI... 
just off one of Ihe pads. The case took yi.... 
lo move through the courts The defendant • 
ware convicted on criminal charges .m.i 
ordered to perform community service, mil.
cr than to p*y|f|M* or go to Jell

In lha and, ihe major oil companies II. . . 1 
originally owned the barrels uf waste >|.n.i

Al ARCO drilling all* H , ■ large vpaael I* alaam cleaned while waal* w^iar run* olf tha pad.

more than | l  million to complete the . le.iimp 
the salvage company had been p a id  n- 
perform.

DEC and oil Industry officials agree 1 1... t .. 
Deadhorse type staging center musi n»i 1 > 
allowed to happen again, especially u. ... 
area Ilka ANWR.

About si* years ago, when AKCO Ab. 1 . 
Inc. developed Its Kuparuk River field i.. in. 
west of Prudhoe Bay, the servue aie.t w.. 
designed much differently Called the hup.
ruk Industrial Canter, it has a single I.....
gravel pad, with a central housing fa.u.i 
shared by all companies Servue .m i . p .m . .  
lease shop space from the bin..ugl.

"Everybody Is evolving and I1 . . 1 .....  •
we go along," aald Ben Odom.  .....1 1 •
president of operations fur A lien  I ... 1 
lime wo do It heller You won't tie ,iih.<I..i 
Dcsdlu/mt the neat place wc go '•
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PRUDHOE: After 20 yeWs of drilling, area remains environmental puzzle
| Continued horn Pag* A t |

"I'd he hesilanl lo say one way or tne 
other.“ said Brad Fristoe, an rnvininmenlal 
engineer who heads the Alaska Department 
of Environmental Comervalion's North 
Slope office "T)ierr ate things up theie that 
have been impacted that ate going lo lakr a 
long time to recover But (the aiej) still 
produces a lot of the things that it used to 
and still supports caribou populations and 
waterfow l populations Thr long lemi effects 
haven't really been determined "

Upcoming congressional hearings will In 
rus on the environmental rotiseqoences of 
developing ANWR's roaslal plain, about 100 
miles east of f’rudtioe Ray The oil Industry's 
record in Ihe Arctic promises to he central to 
Ihe debaie Pro development interests wave 
pictures of caribou frniirkirig in front of oil 
rigs, while conservationists display photos of 
huge pits of oily black waste on fire

No one knows yet wlial effects the devel 
npment ol Prudhoe Hay will have 50 or 100 
years from now Prudhoe Bay began in Ihe 
late I'JMIs. without the benefit of today's 
knnwledge of the Arctic and before must of 
the country's environmental laws were In 
force Government watchdog agencies began 
regular field inspections only four years ago, 
before that, they monitored development

from offices in Anchorage, Fairbanks and 
Seattle

It's obvious that development has Im­
proved with new technology and greater 
experience by industry and environmental 
regulators It's also clear that Increasing 
oversight by state *nd federal agencies has 
brought about mors sound environmental 
practices Lawsuits by conservation groups 
also have forced government agencies to 
enforce previously Ignored environmental 
roles

Regulatory officials say they now have a 
good understanding of problems al North 
Slope fields They say they have learned 
many things that will help guide environ­
mentally sound development at ANWR

For the most part, state and federal 
officials believe that oil development In 
Alaska's Arctic can proceed wltb minimal 
environmental harm — *i long as there arr 
tough controls, careful planning and enough 
money for regulatory agencies to do their 
Jobs

Chief among the concerns Is the way oil 
companies dispose of hundreds of millions of 
gallons of oily waste. Officials also question 
whether the air Is being polluted by the 
massive turbines that run production facili­
ties, and whal effect expanding oil field 
development is having on fish and wildlife

OILY WASTES
By far Ihe most serious environmental

firoblem Identified by watchdog agencies 
nvalves hundreds of huge pils that hold 

hundreds of millions of gallons of toxle 
waste produced during the drilling of oil 
wells Some ol Ihe plls, especially those built 
In the early years of Prudhoe Bay, are 
thousands of fret long 

The pits sometimes leak, allowing poison 
oui heavy metals and hydrocarbons lo seep 
onto thr tundra In addition, oil companies 
con legally discharge millions of gallons of 
water from the pits onto roads or the tundra 
directly — If the water meets standards set 
out In state permits

Slate and federal officials worry that 
enough pollutants could accumulate in Ihe 
tundra lo kill plants and destroy Important 
waterfowl habitat or work their way Into 
the food chain

The structures are called reserve pits 
Mostly they contain drilling muds and cut 
tings Muds are basically clay mixed with 
chemicals They are used lo control pressure 
In wells, preventing blowouts and making 
drilling easier. Cuttings are chlpi of rock.

But sometimes the pits also -onlaln erode 
oil, water produced along with the erode, rig 
wastewater and contaminated snow

Teals #1 lb* pits show a wide range 'of
contaminants, Including arsenic, cadmium, 
chromium, lead, beniena, toluene, naplhal 
flic and paraformaldehyde. While these can 
be highly toxic In large concentrations, envi­
ronmental officials say the biggest problem 
Is salt, which Is present In high levels and 
kills plants 

The contents of many pits have accidental­
ly leaked through Ihe gravel walls or spilled 
over the top In summer as accumulated snow 
melts In I9HS. the rontrnls of one pit poured 
through a breath In • dike Into a nearby lake 
used for drinking water 

Sieve Taylor, head of Ihe environmental 
division of Standard Alaska Production Co, 
acknowledges that reserve pit construction 
has not been adequate to prevent leaking lie 
said new stale regulations requiring stricter 
control over the pits will force Norlh Slope 
operators to Improve or close many pits 
Standard Is looking for ways to Insert 
Impermeable liners Into Ihe walls of the pits 

Oil companies are allowed to reduce the 
contents of the pits In several ways Soma 
used muds are pumped bark Into nearby 
wells through "annular Injection," a process 
by which muds are pumped into the part of 
the well that doesn't carry oil In ISM. more

Saa Papa A S. PRUOHOC

at W . M L .
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DEC investigator Rich Cormack likes photos o l clumped conduction dabrla »l ■ ped leased by Child * Equipmanl Service*, a company lhal he* filed for profectlon under benkruplcy law*

DEADHORSE: Prudhoe Bay staging area gives the oil industry black eye



DUE FOR A CLEANING IN DEADHORSE

Â cro'ig* ,Ky •*r-i * irc-a. - ,4<
Rich Cormeck o f the O epertm ent o f Environm enta l Coneeevetlon take* pho toa  o f  b a rre li o f otty w esle et a g raeg l pad.

Oil companies prepare for visitors
By PATTI E P IE R
Z i  t *.e«>s'eocrer

Ceedhorse. the eclectic operations 
bast .'or North Slope oil-fie ld  service 
cotr.pamei. is getting a "lone overdue”  
house-cleaning this week.

The belated spring cleaning is being 
spurred in part, o i l industry officia ls admit, because dorens o f congressmen 
and other V IP* w ill soon be dropping 
by

The congressional delegations w ill 
begin arriving late nert week on fact­

finding missions to help them decide 
whether the coastal plain o f the Arctic 
National W idlife Refuge, a hundred 
miles to the east, should be opened to 
o il development.

Today is a free day at the dump, 
compliments of the North Slope B or­
ough. And officia ls were expecting re­
cord-breaking crowds, thanks to strong 
suggestions from A laska's two largest 
o il producers that companies who want 
to continue doing business with them 
take advantage o f the borough's gener­
osity.

The special o ffe r is ;ust one part o f 
an overa ll effort to spruce up the Slope. 
The oil industry wants to prove to 
Congress that it can operate arctic oil 
fields In an environmentally sound 
fashioo.

The community o f Deadhcrse is actu­
a lly  a collection o f gravel pads that in 
20 years has spread out aioog a road 
leading from the airport to the Prudhoe 
Bay oil field. Plies o f  scrap metal, 
rusted equipment and other debris — I

See Baca Pepe. O fA DH O A II |
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE

STATE OF ALASKA,
DEPARTMENT OF ENVIRONMENTAL 
CONSERVATION,

Plaintiff,

v s ,

TESORO ALASKA PETROLEUM COMPANY, 
PETRO PRODUCTS, I NC., and 
ROBERT E. SANDEN individally 
and d/b/a SANDEN FUEL COMPANY,

AFFIDAVIT OF DR. MICHAEL WATSON

STATE OF ALASKA )
) ss.

THIRD JUDICIAL DISTRICT )

I, Michael Watson, being first duly sworn on oath, 

depose and state:

1. I am employed by the United States Environmental 

Protection Agency (EPA), as Regional Toxicologist for Region X 

which includes the. State of Alaska. My primary function is to 

serve as Regional technical expert in che evaluation of the 

health and environmental effects of chemical contaminants. I 

obtained a Bachelor of Science in Zoology from the University of 

Idaho in 1962, and a Master of Science in 1965 (experimental 

embryology) and Ph.D. in 1969 (zoology, specializing in marine 

toxin pharmacology) from the University of Hawaii. From 1969 to 

197A , I was employed as Research Toxicologist with the EPA-

Defendants.

Case No. 3AN 86-14457 CIV.

I—  Of J 3 i
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sponsored Idaho Epidemiologic Studies Program. During that time 

I conducted research into the effects of pesticides on publl' 

health and the environment. From 1975 to 1976 I was a Visiting 

Colleague in Physiology at the University of Hawaii School o: 

Medicine, sponsored by a National Institutes of Health Postdoc­

toral Fellowship.

2. Since Joining EPA in 1974, I have served as Pesti­

cide Accident Officer and Consumer Safety Officer within the 

Pesticides and Toxic Substances Branch, in addition to my duties 

as technical expert in to/icology. My title was changed tc 

Toxicologist in 1980, wnen that classification was officially

made available within government service. I have published U

articles in peer-reviewed journals, including Mutation Research. 

Clinical Pharmacology and Therapeutics. Toxicon and Archives of 

Environmental H e al t h. Although my degrees are all in Zoology, I 

have been board certified in Toxicology by the American Board of 

Toxicology since 1984. I am a member of several professional 

societies, including the Society of Toxicology, International 

Society on Toxinology, and che American Chemical Society. Ir. 

1984 and again in 1987 I was elected as Councilor for the Pacific 

and Northwest Association of Toxicologists. I also serve as ar. 

external reviewer for papers submitted to che international jour­

nal, Aquatic Toxicology.

3. As Regional Toxicologist, I have had considerable 

experience in reviewing contamination episodes involving ground­

water and drinking water. I routinely review che findings of our

    e
AFFIDAVIT OF MICHAEL WATSON - •  -------;— -
Case No. 3AN 86-14457 Civ. r-r-r 3- _ of J &  ,
PAGE -2-



— -

1

2

3

4

9

8

7

8

9

10

11

12

13

14

15

18

17

18

19

29

21

22

23

24

25

29

— — , i , 9 i 6 0 / 0 3 - s q  - - u r n ? , ™  m i  m i

« r *

Superfund program, for example, relative to contaminants ir 

drinking water, and I perform the major technical toxicologic 

review for all correspondence subsequently sent to the public
l

informing them as to what this all might indicate in terms of I 

ri9k. I also review drinking water contaminant episodes for 

various other programs in EPA such as Drinking Water, Pesticides, 

and Toxic Substances. I also advise ocher state and federa? 

agencies, physicians, poison control centers, and the public at 

large, on matters relating to toxicology and risks from chemical 

contamination*

from samples taken from the Peters Creek area near Anchorage, 

Alaska. My conclusions as to health risk are as follows:

xylene in a large number of the contaminated samples are extra­

ordinarily high. Some of the levels for benzene in particular 

are among the highest that I have ever encountered in water 

samples in my nineteen year career in environmental toxicology.

xylene also occur quite frequently along with benzene in many of 

these samples, sometimes at extremely high levels, it is the I

greatest concern. This is because benzene is unequivocally a 1

human carcinogen. It is ranked as a human carcinogen by both the 

EPA and the International Agency for Research on Cancer (IARC),

4. I have reviewed the attached ground-water data

A. First, the levels of benzene, toluene and

B. Although toluene and the various isomers of

presence and the relative frequency of benzene which poses the I

which is the guiding bcdy for worldwide risk assessment in I
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carcinogenesis. This c lass if ica tion  is  based on several sets of 

strong sc ien tif ic  information, derived both from extensive 

animal studies and from epidemiologic observations upon humans 

exposed to benzene in the workplace. The evidence for this con­

clusion includes several studies of increased incidence of acute 

myelogenous and monocytic leukemia in occupationally exposed 

humans, as well as the increased incidence of tumors and leukemia 

in mice and rats exposed by both inhalation and ingestion. Ir. 

further support of i ts  carcinogenicity, benzene has been shown tc 

cause significant increases in chromosomal aberrations in bone 

marrow cells and peripheral lymphocytes in workers exposed to the 

material. I t  has also induced chromosomal aberrations in bone 

marrow cells from mice, rats , and rabbits, and has been fount 

positive in the mouse micronucleus test. All of these findings 

implicate mutagenic ac tiv ity  and 9erve to strengthen even more sc 

the aforementioned findings regarding human and animal carcino­

genicity, Noncarcinogenic effects of benzene exposure in humans 

include other problems with the blood forming organs such as 

myelocytic anemia and thrombocytopenia (decreased numbers e: 

blood-forming cells  and blood p late lets).

C. EPA's predictive models for cancer risk 

assessment are admittedly conservative. Using our current

risk and exposure models, EPA generally regards any chemical 

exposure situation which is predicted to resulc in an increasec 

cancer risk of no greater than one in one million (.1 X 10"^) tc 

be acctptable. Under certain circumstances, acceptable

AFFIDAVIT OF MICHAEL WATSON
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allowable increased predicted cancer risk from a  chemical expo- 

sure might be expanded to one in one hundred thousand (1 X 10' ) 

or less, but this iSAthe exception rather than the rule.

D. Because benzene is a carcinogen, EPA's Drink­

ing Water Programs have proposed a Maximum Contaminant Level Goal 

(MCLG) of zero, that is, no parts er billion, (ppb) for drinking

water. Because this goal is realistically unattainable in many

situations, EPA has set a final Maximum Contaminant Level (MCL,

based on technological and economic feasibility) of 5 parts per 

billion. Using EPA's current risk assessment procedure for

carcinogenesis, the level of bene2ene in drinking water which

-5
should result in an increased cancer risk of 1 X 10 is 10 ppb. 

Decreasing this by tenfold to 1 ppb would obviously result in a 

tenfold less excess of lifetime cancer risk of 1 X 10 Thus, 

although EPA's cancer risk assessment procedure is admittedly a 

conservative one, about 10 ppb is a reasonable upper limit for 

benzene in drinking water in a typical risk or exposure assess­

ment which EPA might undertake or evaluate.

E. The maximum level of benzene in any of the 

Peter's Creek drinking water samples (Linton residence, 7-21-86, 

page 5 of attachment) which I have reviewed thus far is 40,00( 

parts per billion, which is obviously four thousand times ir 

excess of what EPA would consider even the upper margin of e 

"safe" level for drinking water, and eight thousand fold greatei 

than the EPA Drinking Water Maximum Contaminanc Level. Even th£ 

tenth highest drinking water sample (Nichols residence, 4-29-87,
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page 7 of attachment), is in terms of benzene, 18,500 parts per 

billion, or practically two thousand times the ’’safe" quantities 

outlined above. It le three thousand, seven hundred times higher 

than the recommended drinking water MCL. The risk posed by these 

levels of benzene is a major one in terms of predicted excess 

cancer risk. In my professional opinion, water contaminated with 

this level of benzene should not be used for any purposes whatso­

ever.

usually makes up only about 30 or A0 percent of the observed con­

tamination, the remainder being due to high concentrations of 

toluene and the xylenes, 'in the most contaminated Linton sample 

the sum of the various xylene isomers in this sample i6 16,10C 

ppb. The EPA lifetime health advisory for xylene in drinking 

water is 400 ppb. In che same sample, toluene is found at 57,00C 

ppb, which, like for benzene, is the highest level of toluene ir. 

drinking water or groundwater which I have ever seen. This car 

be compared with che EPA lifetime drinking water health advisor;, 

for toluene at 2,420 ppb. Toluene and xylene are not known to bi 

carcinogenic in either human or animal systems, However, little 

is known about possible synergistic effects resulting from multi­

ple and long-term exposure to these chemicals. Cancer and blood- 

related problems aside, exposure to benzene, xylenes, and toluene 

at sufficient concentrations--either singly or in combination-- 

can affect the central nervous system and cause respiratory fail­

ure, circulatory collapse and death. Xylene and toluene it

G. In the highly contaminated samples, benzene

AFFIDAVIT OF MICHAEL WATSON
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6ufftclently high concentrations can produce central nervous 

system dysfunction.

H. On another level, significant exposure to 

petroleum products such as gasoline can sensitize the heart 

muscle to the effects of adrenaline-like endogenous compounds 

which are naturally present in che body. This can lead to prob­

lems with heart muscle contractility, and can severely compromise 

cardiac function in sensitive individuals.

I. In addition to the health risks discussed 

above, there is an additional risk of being exposed to these 

volatile compounds, especially benzene, in the household as a 

consequence of such activities as showering, 

cooking, operating a dishwasher, and so forth. EPA has recently 

investigated the effects of using heated, contaminated water in 

these typical household situations, and has found that the over­

all inhalation of such volatile compounds during normal household 

uses carries with it an additional health risk approximately 

equivalent to that of drinking the water alone, This is especi­

ally pertinent in cold climates, or during periods where influx 

of outdoor air is at a minimum. The presence of a human carcino­

gen such as benzene, let alone the other organics mentioned, can 

thus pose more risk to a person than first meets the eye, because 

of this increased exposure via inhalation of vapors as a conse­

quence of these other routine household uses of water.

5. Based on the above observations and ray evaluation 

of all the sampling data made available to me, it is my opinion
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chac the quantities of benzene, xylene and toluene found to b 

present in the Peters Creek ground water are unaccept

able because they endanger human health and th<

environment.

Further your affiant saith naught.

  _____________

Michael Watson, Ph.D.

SUBSCRIBED AND SWORN TO \before me this / / ^  day o:

, 1988.

L & b fir *  '■  J-.M 'd ',a  1 •
Notary Public, State of Wa3hingtoi 
My commission expires : /.'P-7-^
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T e s t i m o n y  C S  f o r  H o u s e  B i l l  No. 68 

S e c t i o n  A S  4 6 . 0 3 . 8 2 3  

" A n  a c t  l i m i t i n g  t h e  l i a b i l i t y  o f  h a z a r d o u s  s u b s t a n c e  r e s p o n s e  
a c t i o n  c o n t r a c t o r s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  dcite."

B y  A n i t a  M .  B u r k e  

R e p r e s e n t i n g  t h e  A l a s k a  H a z a r d o u s  W a s t e  A c t i o n  C o a l i t i o n

T h e  A l a s k a  H a z a r d o u s  W a s t e  A c t i o n  C o a l i t i o n ,  a c o a l i t i o n  o f  s e v e n  

c o n s u l t i n g  a n d  c l e a n u p  f i r m s  w h o  f r e q u e n t l y  p e r f o r m  a s  r e s p o n s e  

a c t i o n  c o n t r a c t o r s ,  i s  s u p p o r t i v e  o f  t h e  p r o p o s e d  c o m m i t t e e  

s u b s t i t u t e  H B  6 8 jr<> R e m o v i n g  R A C s  f r o m  t h e  s t r i c t  l i a b i l i t y  

p r o v i s i o n s  o f  A S  5 6 . 0 3 . 8 2 2  a l i g n s  w i t h  p r e v a i l i n g  f e d e r a l  l a w  a n d  

i s  a s t e p  i n  t h e  r i g h t  d i r e c t i o n  o f  c r e a t i n g  a  l i t i g a t i o n  f r e e  

e n v i r o n m e n t  t h a t  r e s p o n s i b l e  R A C s  c a n  w o r k  in. T h e  t e r m  

" r e s p o n s i b l e  R A C s "  i s  i m p o r t a n t  b e c a u s e  t h e  r i s k s  n e e d  t o  b e  m a d e  

r e a s o n a b l e  s o  t h a t  t h e  s t a t e ' s  c l e a n u p  e f f o r t s  w i l l  b e  p e r f o r m e d  

b y  f i r m s  w h o  h a v e  t h e  s t a f f ,  e x p e r i e n c e  a n d  f i n a n c i a l  r e s o u r c e s  t o  

d o  t h e  b e s t  p o s s i b l e  j o b .

W e  a r e  g e n e r a l l y  in f a v o r  o f  t h e  i n t e n t  o f  t h e  p r o p o s e d  c o m m i t t e e  

s u b s t i t u t e  a n d  r e c o m m e n d  t h e  p a s s a g e  o f  t h i s  s e g m e n t  o f  t h e  

l e g i s l a t i o n  b y  t h e  c o m m i t t e e ,  a l t h o u g h  w e  w i l l  e x p r e s s  s o m e  c o n c e r n  

o v e r  t h e  s p e c i f i c  w o r d i n g  o f  t h e  S u b s e c t i o n s  A S  4 6 . 0 3 . 8 2 3 ,  S e c t i o n s  

b  a n d  e.

W h i l e  w e  a g r e e  w i t h  t h e  i n t e n t  o f  t h e s e  s e c t i o n s ,  i t  i s  o u r  f e e l i n g  

t h a t  t h e  l a n g u a g e  d o e s  n o t  r e f l e c t  t h e  i n t e n t  o f  t h e  l e g i s l a t i o n .  

I t  i s  o u r  u n d e r s t a n d i n g  t h a t  S e c t i o n  b  ( p a g e  6 , l i n e  1) p r o v i d e s  

f o r  t h e  i n s u r a n c e  t h a t  r e s p o n s i b l e  p a r t i e s  t h a t  a r e  i n v o l v e d  

d i r e c t l y  i n  t h e  i m p l e m e n t a t i o n  o f  r e s p o n s e  a c t i o n s  c a n  c l a i m  

l i m i t e d  l i a b i l i t y  f o r  t h e i r  r e s p o n s e  a c t i v i t i e s  b u t  n o t  b e  l i m i t e d  

i n  l i a b i l i t y  f o r  t h e i r  r o l e  a s  a  r e s p o n s i b l e  p a r t y .  W e  a g r e e  w i t h  

t h i s  i n t e n t  b u t  f e e l  t h a t  t h e  l a n g u a g e  i s  s o m e w h a t  c o n f u s i n g .  W e  

r e c o m m e n d  t h a t  t h e  c o m m i t t e e  c o n s i d e r  c l a r i f y i n g  t h e  l a n g u a g e  o f  

t h i s  s e c t i o n .



S e c t i o n  e o f  A S  4 6 . 0 3 , 8 2 3 ,  ( p a g e  6 , l i n e  12) i s  i n t e n d e d  t o  

r e s t r i c t  r e s p o n s e  a c t i o .\ c o n t r a c t o r s  f r o m  d e v i a t i n g  s i g n i f i c a n t l y  

f r o m  a n  a p p r o v e d  w o r k  p l a n  f o r  o n - s i t e  r e s p o n s e  a c t i v i t i e s  a n d  a n y  

c o n t r a c t  w i t h  t h e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n .  I f  a 

R A C  d e v i a t e s  w i t h o u t  a d d i t i o n a l  a p p r o v a l s ,  t h e  R A C  l o o s e s  h i s  

l i m i t e d  l i a b i l i t y  c o v e r a g e .  I t  i s  d i f f i c u l t  t o  f u l l y  a c c e p t  t h i s  

s e c t i o n  w i t h o u t  a  f u r t h e r  d e f i n i t i o n  o f  " a p p r o v a l  b y  t h e  

d e p a r t m e n t "  a n d  s i t u a t i o n s  o r  o c c u r a n c e s  t h a t  s i g n i f y  a  " d e v i a t i o n "  

f r o m  t h e  p l a n .  F u r t h e r  c l a r i f y i n g  l a n g u a g e  i n  t h i s  s e c t i o n  is 

n e e d e d  t o  o u t l i n e  t h e  l a n g u a g e ' s  f u l l  i m p a c t .

A s  s t a t e d  e a r l i e r ,  w e  a r e  g e n e r a l l y  s u p p o r t i v e  o f  t h i s  s e c t i o n  o f  

C S  H B  6 8 . W e  e n c o u r a g e  t h e  c o m m i t t e e  t o  c o n s i d e r  o u r  s u g g e s t i o n s  

f o r  m i n o r  c l a r i f i c a t i o n s .
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M E M O R A N D U M  O F  L A W

I s s u e :  Is j o i n t  a n d  s e v e r a l  l i a b i l i t y  i m p o s e d  a b s o l u t e l y  b y  t he

C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n  a n d  

L i a b i l i t y  A c t  o f  1 9 8 0  ( C E R C L A )? I f  n o t ,  w h a t  r u l e s  o f

l a w  a r e  t o  b e  a p p l i e d  i n  d e t e r m i n i n g  t h e  e x i s t e n c e  o f  

j o i n t  a n d  s e v e r a l  l i a b l i t y  u n d e r  C E R L A ?

C o n c l u s i o n :  J o i n t  a n d  s e v e r a l  l i a b i l t y  is n o t  i m p o s e d  a b s o l u t e l y

b y  C E R C L A ;  i n s t e a d  c o m m o n  l a w  r u l e s  o f  l a w  a r e  a p p l i e d  

a n d  if t w o  o r  m o r e  p a r t i e s  i n d e p e n d e n t l y  c a u s e  a  s i n g l e  

h a r m  a s  t o  w h i c h  t h e r e  is a r e a s o n a b l e  b a s i s  o f  a p p o r t i o n ­

m e n t ,  t h e n  e a c h  is h e l d  l i a b l e  o n l y  f o r  t h e  p o r t i o n  o f  

h a r m  t h a t  i t  c a u s e d .

I t  is c l e a r  t h a t  C E R C L A  d o e s  n o t  i m p o s e  j o i n t  a n d  s e v e r a l  

l i a b l i t y  i n  a l l  i n s t a n c e s .  T h e  o n l y  f e d e r a l  c i r c u i t  c o u r t  o p i n i o n ,  

w h i c h  h a s  c o n s i d e r e d  t h i s  i s s u e  w a s  U . S .  v. M o n s a n t o , 8 5 8  F . 2 d  

1 6 0  ( 4 t h  C i r .  1 9 8 8 ) ;  t h e r e  t h e  c o u r t  h e l d  a t  1 7 1

" W h i l e  C E R C L A  d o e s  n o t  m a n d a t e  t h e  i m p o s i t i o n  o f  j o i n t  

a n d  s e v e r a l  l i a b i l i t y  it p e r m i t s  it i n  c a s e s  o f  i n d i v i s i b l e  

h a r m . "  S e e ,  S h o r e  R e a l t y , 7 5 9  F . 2 d  a t  1 0 4 2  n . 1 3 ;  U n i t e d  

S t a t e s  v. C h e m - D y n e ,  5 7 2  F . S u p p .  8 0 2 ,  8 1 0 - 1 1  ( S . D .  O h i o ,

1 9 8 3 )  .

T h e  c o u r t  i n  M o n s a n t o  o b s e r v e d  t h a t  a p r o p o s e d  p r o v i s i o n  

w h i c h  w o u l d  h a v e  a b s o l u t e l y  i m p o s e d  j o i n t  a n d  s e v e r a l  l i a b i l i t y  

w a s  e l i m i n a t e d  f r o m  C E R C L A  b e f o r e  i t  w a s  e n a c t e d  b y  C o n g r e s s .  

T h e  M o n s a n t o  c o u r t  t h e n  s t a t e d ,  a t  1 7 1 - 2 ,  t h e  a p p l i c a b l e  r u l e s  o f  

l a w  t o  b e:

U n d e r  c o m m o n  l a w  r u l e s ,  w h e n  t w o  o r  m o r e  p e r s o n s  a c t  

i n d e p e n d e n t l y  t o  c a u s e  a  s i n g l e  h a r m  f o r  w h i c h  t h e r e  is a 

r e a s o n a b l e  b a s i s  o f  a p p o r t i o n m e n t  a c c o r d i n g  t o  t h e  c o n t r i ­

b u t i o n  o f  e a c h ,  e a c h  i s  h e l d  l i a b l e  o n l y  f o r  t h e  p o r t i o n  

o f  h a r m  t h a t  h e  c a u s e s .  E d m o n d s  v. C a m p a g n i e  G e n e r a l e  T r a n s -  

a t l a n t i q u e , 4 4 3  U . S .  2 5 6 ,  2 6 0  n . 8 , 9 9  s . C t .  2 7 5 3  , 2 7 5 6

n . 8 , 6 1  L .E d . 2 d  5 2 1  ( 1 9 7 9 ) .  W h e n  s u c h  p e r s o n s  c a u s e  a

s i n g l e  a n d  i n d i v i s i b l e  h a r m ,  h o w e v e r ,  t h e y  a r e  h e l d  l i a b l e  

j o i n t l y  a n d  s e v e r a l l y  f o r  t h e  e n t i r e  h a r m .  Ijd. ( c i t i n g  

R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  §433A ( 1 9 6 5 ) ) .  W e  t h i n k

t h e s e  p r i n c i p l e s ,  a s  r e f l e c t e d  i n  t h e  R e s t a t e m e n t  ( S e c o n d )  

o f  T o r t s ,  r e p r e s e n t  t h e  c o r r e c t  a n d  u n i f o r m  f e d e r a l  r u l e s  

a p p l i c a b l e  t o  C E R C L A  c a s e s .

S e c t i o n  4 3 3 A  o f  t h e  R e s t a t e m e n t  p r o v i d e s :

(1) D a m a g e s  f o r  h a r m  a r e  t o  b e  a p p o r t i o n e d  a m o n g  t w o  o r  

m o r e  c a u s e s  w h e r e
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(a) t h e r e  a r e  d i s t i n c t  h a r m s ,  o r

(b) t h e r e  is a r e a s o n a b l e  b a s i s  t o r  d e t e r m i n i n g  

t h e  c o n t r i b u t i o n  o f  e a c h  c a u s e  t o  a s i n g l e  h a r m .

(2) D a m a g e s  f o r  a n y  o t h e r  h a r m  c a n n o t  b e  a p p o r t i o n e d

a m o n g  t w o  o r  m o r e  c a u s e s .

R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  §433A ( 1 9 6 5 ) .

I n  M o n s a n t o ,  t h e  c o u r t  a l s o  c o n f i r m e d  t h a t  t h e  d e f e n d a n t s  

b e a r  t h e  b u r d e n  o f  e s t a b l i s h i n g  a r e a s o n a b l e  b a s i s  f o r  a p p o r t i o n ­

m e n t ;  a n d  t h a t  d e p e n d i n g  o n  t h e  c i r c u m s t a n c e s ,  v o l u m e t r i c  a p p o r ­

t i o n m e n t  m a y  b e  r e a s o n a b l e ,  ^ d .  a t  1 7 2 .

I t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  f e d e r a l  c o u r t s  h a v e  u n i f o r m l y

r e j e c t e d  t h e  n o t i o n  t h a t  l i a b i l i t y  t o  t h e  g o v e r n m e n t  s h o u l d  b e

a p p o r t i o n e d  b a s e d  o n  t h e  a m o u n t  o f  w a s t e  c o n t r i b u t d e d . S u c h  is

n o t  t h e  c a s e .  F o r  e x a m p l e ,  t h e  c o u r t  i n  M o n s a n t o , I d . a t  1 7 2 ,  

d i s c u s s e s  t h e  a b s e n c e  o f  a n y  p r o o f  b y  t h e  d e f e n d a n t s  t h a t  t h e  

h a r m  w a s  d i v i s i b l e  a n d  t h e n  s t a t e s :

" U n d e r  o t h e r  c i r c u m s t a n c e s  p r o p o r t i o n a t e  v o l u m e s  o f  h a z ­

a r d o u s  s u b s t a n c e s  m a y  w e l l  b e  p r o b a t i v e  o f  c o n t r i b u t o r y

h a r m . "  ( f o o t n o t e  o m i t t e d )

U . S .  v. C h e m - D y n e , 5 7 2  F . S u p p .  8 0 2  h a s  b e e n  c i t e d  a s  h o l d i n g  

t h a t  j o i n t  a n d  s e v e r a l  l i a b i l i t y  is a p p r o p r i a t e  f o r  m o s t  c l e a n u p  

c a s e s  b e c a u s e  w a s t e s  h a v e  b e e n  c o m m i n g l e d  a n d  i t  is d i f f i c u l t  t o  

e s t a b l i s h  "a r e a s o n a b l e  b a s i s  f o r  d i v i s i o n  a c c o r d i n g  t o  t h e  

c o n t r i b u t i o n  o f  e a c h . "  S u c h  a h o l d i n g  w a s  n o t  f o u n d  i n  t h e  c a s e .

I n s t e a d ,  t h e  c o u r t  i n  C h e m - D y n e  h e l d  t h a t  t h e  i s s u e  w a s  

w h e t h e r  t h e  h a r m  w a s  d i v i s i b l e  o r  i n d i v i s i b l e .  T h e  c o u r t  o b s e r v e d  

t h a t  t h e  m i x i n g  o f  w a s t e s  r a i s e s  a q u e s t i o n  a s  t o  t h e  d i v i s i b i l i t y  

o f  t h e  h a r m  a n d  t h a t  v o l u m e t r i c  a p p o r t i o n m e n t  m a y  n o t  b e  a p p o p r i a t e  

if u n l i k e  h a z a r d o u s  s u b s t a n c e s  a r e  m i x e d .

T h e  M o n s a n t o  c a s e  d i s c u s s e s  a n d  a n a l y z e s  t h e  C h e m - D y n e  

d e c i s i o n  a n d  o t h e r  d i s t r i c t  c o u r t  c a s e s  d e a l i n g  w i t h  t h e  j o i n t  

a n d  s e v e r a l  i s s u e .

T h e  M o n s a n t o  d e c i s i o n  h a s  n o t  b e e n  o v e r r u l e d  in a n y  r e p o r t e d  

d e c i s i o n .

R a y  P l u m m e r

3- 2 1-8 9



JVIitska JStafe ^legislature

JMmisc nf JHi'inTsentatiiu's l> O  Box V

House judiciary Committee Stoic (.aprtol
J  luni'Ju. Alaska I

N07) 4o5-jooo

M E M O R A N D U M

T O :  M a d e l e i n e  R, L e v y ,  A s s i s t a n t  A t t o r n e y  G e n e r a l

D e p a r t m e n t  o f  L a w  , .

ikF R O M :  H a y d e n  K a d e n ,  C o - C o u n s e l  f,'\

H o u s e  J u d i c i a r y  C o m m i t t e e

R E :  Q u e s t i o n  a r i s i n g  f r o m  c o m m i t t e e  h e a r i n g  o n  H B  6 8 ,

r e l e a s e  o f  h a z a r d o u s  s u b s t a n c e s .

T A T E :  M a r c h  2 0, 1 9 8 9

P l e a s e  a d v i s e  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  o f  t h e  s t a n d a r d  

o f  l i a b i l i t y  w h i c h  i s  r e q u i r e d  b y ,  o r  u s e d  u n d e r ,  t h e  

f e d e r a l  C o m p r e h e n s i v e  E n v i r o n m e n t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  

a n d  L i a b i l i t y  A c t  o f  l y 8 0  ( C E R C L A ) .

T h a n k  y o u  v e r y  m u c h  f o r  y o u r  a s s i s t a n c e .



f ? STEV[  COWPER, GOVLRNOR

Ll3

h K i '  ^ I K T M I i . M  O F  L A W

OFFICE OF THE A TTORNE Y GENERA L

March 21, 1989

1031 W 4th AVENUE
Sill It :*oo
ANCHORAGE. ALASKA 99901-1994 
RHONE f907J P76 36S0

□ 1 SI NATIONAl CENTER 
100 CUSHMAN ST 
SUITE 4 JO
IAIRRASIKS. ALASKA 99701-4679

□ P O  BOX K -STA TE  CAPITOL 
JUNEAU. ALASKA 9 9 8 1 1 0 3 0 0

Hayden Kaden phone w j a g m o o o
Committee Co-counsel
House Judiciary Committee
P.O. Hox V
Juneau, Alaska 99811

Re: CSHB 68

Dear Mr. Kaden:

You have asked this office for a very brief analysis 
of the standard of liability which has been imposed on parties 
who generate, transport, treat, store or dispose of hazardous 
substances, or own land where disposal has occurred, under the 
federal Comprehensive Environmental Response, Comoensation and 
Liability Act of 1980, 42 U.S.C. §9601, et se£ (CERCLA) after 
which CSHB 68 is modeled.

First, the courts have uniformly ruled that CERCLA 
establishes strict liability for the classes of persons referred 
to above, subject only to the defenses set forth in section 
107(b) of CERCLA. Essentially the same defenses to the strict 
liability of CSHB 68 are set forth in proposed section 
AS.46.03.822(b). As the federal Court of Appeals for the Second 
Circuit explained in the leading case of New York v Shore Realty 
Corp., 759 F.2d 1032, 1042 (2d Cir. 1985), "Congress intended 
that responsible parties be held strictly liable, even though an 
explicit provision for strict liability was not included . . . 
(CERCLA] provides that 'liability' under CERCLA 'shall be con­
strued to be the standard of liability under Section 311 of the 
Clean Water Act, which courts have held to be strict liability,
. . . and which Congress understood to impose such liability.'" 
Under strict liability, parties are liable without regard to neg­
ligence unless they come within the specified defenses.

Second, federal courts have reached the consensus 
position that CERCLA imposes joint and several liability for 
hazardous wastes cleanups unless the defendant meets its burden 
of proving that the harm is divisible and that there is a 
reasonable basis for apportionment of costs and damages. For 
example, in the seminal case of U.S. v. Chem-Dvne, 572 F. Supp.
802, 810-11 (S.D. Ohio 1983), the Federal district court held
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that joint and several liability 1b appropriate for most cleanup 
ca»e8 becauHe waBtes have been commingled and it is difficult to 
establish "a reasonable basis for division according to the con­
tribution of each." The Chem-Dyne facility contained 608,000 
pounds of hazardous material received from 289 separate genera­
tors and transporters.

In other words, where mixing of wastes results in one 
single harm to the environment, all contributors to that harm are 
"held liable jointly and severally'for the entire harm." U.S. v . 
Monsanto, 858 F.2d 160, 172 (4th Cir. 1988). (A copy of the rel- 
evant portion of the brief filed by the federal government in 
Monsanto is attached for your convenience.) Courts have uniform- 
ly rejected the notion that liability to the government should be 
apportioned based on the amount of waste contributed by ea h de­
fendant. Monsanto, 858 F.2d at 172.

However, once joint and several liability to the gov­
ernment has been established, liable parties may seek reimburse­
ment from each other in accordance with each party's relative 
contribution to the site. As the Monsanto court put it, "making 
the government whole for response costs was the primary consid­
eration [of CERCLA] . . . "  but "the defendants still have the 
right to sue responsible purties for contribution and in that 
action they may assert both legal and equitable theories of cost 
allocation." 858 F.2d at 173 (fn omitted).

The 1986 amendments to CERCLA specifically provide for 
an action for contribution among responsible parties (although 
courts had previously held that a right of contribution among 
responsible parties was implied under the joint and several 
liability scheme of CERCLA.) See section 113(f) of CERCLA, 42 
U.S.C. §9613(f), and attachment at pp. 39-42. If you require 
further assistance from us, please do not hesitate to ask.

Very truly yours,

DOUGLAS B. BAILY
ATTORNEY GENERA^

». //'LA
^Madeleine R. Leyy 
AssiTtant Attorney General
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o u t  a n  a d d i t i o n a l ,  a n d  p o t e n t i a l l y  e n o r m o u s  e x c e p t i o n ,  f o r  

l a n d l o r d - t e n a ^ t  c o n t r a c t s .

T h e  l a n d o w n e r s  n e x t  c o n t e n d  ( B r  16) t h a t  t h e y  o n l y  

i n t e n d e d  t o  r e n t  a w a r e h o u s e  b u i l d i n g  o n  t h e  s i t e ,  n o t  t h e  e n t i r e  

B l u f f  R o a d  s i t e .  B u t  e v e n  i f  i t  w e r e  t r u e  t h a t  t h e y  i n t e n d e d  t o  

r e n t  o n l y  p a r t  o f  t h e  s i t e ,  t h e  a c t i v i t i e s  o f  S C R D I  w e r e  s t i l l  

" i n  c o n n e c t i o n  w i t h "  a c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  

l a n d o w n e r s .  I n  a n y  e v e n t ,  t h e  l a n d o w n e r s  a d m i t t e d l y  b e c a m e  a w a r e  

o f  t h e  d i s p o s a l  o f  h a z a r d o u s  w a s t e s  o u t s i d e  t h e  w a r e h o u s e  i n  l a t e  

1 9 7 7 ,  y e t  c o n t i n u e d  t o  r e n t  t h e  p r o p e r t y  o n  a  m o n t h - t o - m o n t h  

b a s i s .  T h e r e  c a n  b e  n o  q u e s t i o n  t h a t  t h e  c o n t i n u e d  d i s p o s a l  o f  

w a s t e s  a t  B l u f f  R o a d  a f t e r  1 9 7 7  w a s  " i n  c o n n e c t i o n  w i t h "  a 

c o n t r a c t u a l  r e l a t i o n s h i p  w i t h  t h e  l a n d o w n e r s .

F u r t h e r m o r e ,  a S e c t i o n  1 0 7 ( b )  d e f e n s e  i s  u n a v a i l a b l e  

b e c a u s e  t h e  l a n d o w n e r s  h a v e  n e v e r  a t t e m p t e d  t o  s h o w  a  c r i t i c a l  

e l e m e n t  o f  s u c h  a  d e f e n s e :  c h a t  t h e y  " t o o k  p r e c a u t i o n s  a g a i n s t  

f o r e s e e a b l e  a c t s  o r  o m i s s i o n s "  o f  t h e  p a r t y  t h e y  c l a i m  i s  

r e s p o n s i b l e .  S u c h  a  s h o w i n g  w o u l d  b e  i m p o s s i b l e  i n  t h i s  c a s e  

s i n c e ,  (1 ) i n  r e n t i n g  t h e  p r o p e r t y  t o  a  c h e m i c a l  c o m p a n y  i n  1 9 7 2  

t h e  l a n d o w n e r s  d i d  n o t  t a k e  t h e  s i m p l e  p r e c a i  t i o n  o f  i n s i s t i n g  o n  

l e a s e  t e r m s  t o  a s s u r e  t h a t  t h o  p r o p e r t y  w a s  n o t  u s e d  i m p r o p e r l y  

s o  a s  t o  c r e a t e  a  h a z a r d o u s  s i t u a t i o n ;  (2 ) t h e  l a n d o w n e r s  n e v e r

( . . . c o n t i n u e d )

t h a t  h e  u n d e r t o o k  " a l l  a p p r o p r i a t e  i n q u i r y  i n t o  t h e  p r e v i o u s  

o w n e r s h i p  a n d  u s e s  o f  t h e  p r o p e r t y  c o n s i s t e n t  w i t h  g o o d  

c o m m e r c i a l  o r  c u s t o m a r y  p r a c t i c e  * * T h i s  d e f i n i t i o n

c o n f i r m s  t h a t  c o n t r a c t s  c o n v e y i n g  i n t e r e s t s  i n  l a n d ,  s u c h  a s  

l e a c o s ,  f a l l  w i t h i n  t h a  s z a t u t o  u n l e s s  t h e  n a r r o w  z a r m c  o f  t h e  

e x c e p t i o n  a p p l y .
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i n s p e c t e d  t h e  p r o p e r t y  i n  o v e r  e i g h t  y e a r s ;  a n d  (3) e v e n  a f t e r  

l e a r n i n g  o f  t h e  e n o r m o u s  e n v i r o n m e n t a l  h a z a r d  w h i c h  h a d  d e v e l o p e d  

o n  t h e i r  p r o p e r t y  i n  1 9 7 7 ,  t h e y  d i d  n o t  i n s t i t u t e  e j e c t m e n t  

p r o c e e d i n g s ,  o r  e v e n  i n s i s t  o n  n e w  l e a s e  t e r m s  t h a t  m i g h t  h a v e  

r e m e d i e d  t h o  s i t u a t i o n  o r  a t  l e a s t  p r e v e n t e d  t h e  a c c u m u l a t i o n  o f  

a d d i t i o n a l  w a s t e .  I n s t e a d ,  t h e y  c o n t i n u e d  t o  r e n e w  t h e  e x i s t i n g  

m o n t h - t o - o o n t l i  l e a s e  w h i c h  a p p a r e n t l y  c o n t a i n e d  n o  p r o t e c t i o n s  

w h a t s o e v e r .  A s  t h e  l a n d o w n e r s  c a n n o t  h o p e  t o  s h o w  t h a t  t h e y  

" t o o k  p r e c a u t i o n s  a g a i n s t  f o r e s e e a b l e  a c t s  o r  o m i s s i o n s , *  t h e  

S e c t i o n  1 0 7 ( b ) ( 3 )  d e f e n s e  i s  u n a v a i l a b l e  t o  t h e n .  S e e  S h o r e  

R e a l t y . 7 5 9  F . 2 d  a t  1 0 4 9 .

U N D I S P U T E D  F A C T S  S H O W E D  T H A T  T H E  H A R M  A T  T H E  S I T E  W A S  

I N D I V I S I B L E ;  T H E  D I S T R I C T  C O U R T  P R O P E R L Y  R E J E C T E D  

A R B I T R A R Y  M E T H O D S  O F  C O S T  A P P O R T I O N M E N T  A S  A  W A Y  T O

' D I V I D E *  T H E  H A R M

T h e  c o u r t s  h a v e  u n i f o r m l y  a g r e e d  t h a t  a l t h o u g h  t h e  

p h r a s e  ' j o i n t  a n d  s e v e r a l  l i a b i l i t y *  d o e s  n o t  a p p e a r  o n  C E R C L A ' s  

f a c e ,  C o n g r e s s  i n t e n d e d  t h a t  t h e  d o c t r i n e  b e  a p p l i e d  i n  a p p r o ­

p r i a t e  c i r c u m s t a n c e s .  * ( T ] h e  l e g i s l a t i v e  h i s t o r y  e v i n c e s  t h e  

i n t e n t  t h a t  t h e  s c o p e  o f  l i a b i l i t y  u n d e r  C E R C L A ,  4 2  U . S . C .

§ 9 6 0 7 ,  b e  d e t e r m i n e d  f r o m  t r a d i t i o n a l  a n d  e v o l v i n g  p r i n c i p l e s  o f  

c o m m o n  l a w  *  +  * , »  U n i t e d  s t a t e s  v .  C h e m - D y n e  C o r m ^ . 5 7 2  F.

S u p p .  8 0 2 ,  8 0 8  ( S . D .  O h i o  1 9 8 3 ) .  T h e  c o u r t s  h a v e  f o u n d  t h a t  

t h o s e  p r i n c i p l e s  s u p p o r t  j o i n t  a n d  s e v e r a l  l i a b i l i t y  f o r  

d e f e n d a n t s  c a d e  l i a b l e  b y  S e c t i o n  1 0 7 ( a )  w h e r e  t h o  h a r m  o r  t h r o a t  

o f  h a r m  t o  w h i c h  t h e  g o v e r n m e n t  h a d  t o  r e s p o n d  w a s  ' i n d i v i s -

I I I
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i b l e . " 2 2 /  . C h e m - D y n e , 5 7 2  F. S u p p .  a t  8 1 0 ;  s e a  a l s o  O t t a t i . 6 3 0

F. S u p p .  1 3 9 5 - 1 3 9 6 ,  S t a t e  of. I d a h o  v. B u n k e r  H i l l  C o . . 6 3 5  F. 

S u p p .  6 6 5 ,  6 7 6 - 6 7 7  ( D . I d a h o  1 9 8 6 ) ;  U n i t e d  s t a t e s _ y ,  C o n s e r v a t i o n 

C h e m i c a l  C o . . 5 8 9  F. S u p p .  5 9 ,  6 3  ( W . D .  M o .  198-.); U n i t e d  S t a t e s  

v. M e d l e v , 2 5  EP.C 1 3 1 5 ,  1 3 1 3  ( D . S . C .  1 9 8 6 ) .  F u r t h e r m o r e ,  w h e r e  

d e f e n d a n t s  l i a b l e  u n d e r  S e c t i o n  1 0 7  s e e k  t o  l i m i t  t h e  s c o p e  o f  

t h e i r  l i a b i l i t y  o n  t h e  g r o u n d  t h a t  t h e  e n t i r e  h a r m  i s  c a p a b l e  o f  

a p p o r t i o n m e n t ,  t h e  b u r d e n  o f  p r o o f  o f  a p p o r t i o n m e n t  i s  o n  t h o s e  

d e f e n d a n t s .  C h e m - P v n e . 5 7 2  F. S u p p .  a t  8 1 0 ;  W a d e . 5 7 7  F. S u p p .  

a t  1 3 3 8 - 1 3 3 9 ;  B u n k e r  H i l l . 6 3 5  F. S u p p .  a t  6 7 7 ;  O t t a t i . 6 3 0  F. 

S u p p .  a t  1 3 9 6 ;  C o n s e r v a t i o n  C h e m i c a l . 5 8 9  F. S u p p .  a t  6 3 ;  s e e  

a l s o  R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  § 4 3 3 B  ( 1 9 6 5 ) .

T h e  d i s t r i c t  c o u r t  a d o p t e d  t h e  a n a l y s i s  o f  t h e  s e m i n a l  

C h e m - U v n e  d e c i s i o n . - 2 ^  T h e  c o u r t  c o n c l u d e d  ( 2 / 2 3 / 3 4  o r d e r  a t  1 5 ;  

J A  ) t h a t ,  " b a s e d  o n  u n d i s p u t e d  f a c t s ,  t h e  h a r m  a t  t h e  B l u f f  

R o a d  s i t e  w a s  i n d i v i s i b l e . "

T h e r e  w e r e  t h o u s a n d s  o f  c o r r o d e d ,  

l e a k i n g  d r u m s  a t  t h e  s i t e  n o t  s e g r e g a t e d  b y  

s o u r c e  o r  w a s t e  t y p e .  U n k n o w n ,  i n c o m p a t i b l e  

m a t e r i a l s  c o m m i n g l e d  t o  c a u s e  f i r e s ,  f u m e s ,  

a n d  e x p l o s i o n s .  3 e c a u s e  o f  t h e  c o n s t a n t

2-2/ I t  i s  s e t t l e d  t h a t  C o n g r e s s  i n t e n d e d  t h e  c o u r t s  t o  a p p l y  a 

u n i f o r m  f e d e r a l  r u l e  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  u n d e r  

S e c t i o n  1 0 7 ( a ) ,  r a t h e r  t h a n  a p p l y  t h e  l a w  o f  t h e  f o r u m  s t a t e .  

C h e m - D y n e . 5 7 2  F. S u p p .  a t  8 0 9 ;  W a d e . 5 7 7  F. s u p p .  a t  1 3 3 8 ;  

C o l o r a d o  v. A S A 3 C 0 . 2 2  E R C  1 3 2 7 ,  1 9 2 8  ( D . C o l o .  1 9 8 5 ) ;  s e e  1 2 6  

C o n g .  R e c .  H 1 1 7 8 7  ( D e c .  J, 1 9 8 0 ) ,  1 L e g .  H i s t ,  a t  7 7 8  ( " t h e  b i l l  

w i l l  e n c o u r a g e  t h e  f u r t h e r  d e v e l o p m e n t  o f  a F e d e r a l  c o m m o n  l a w  i n  

t h i s  a r e a " )  ( r e m a r k s  o f  R e p .  F l o r i o ) ; s e e  a l s o ,  S. R e p .  9 6 - 8 4 3  a t  

1 1 ,  1 L e g .  H i s t ,  a t  3 1 8 .

U S  A s  n o t e d  ir.fra a t  4 2 ,  C o n g r e s s  h a s  r e c e n t l y  a f f i r m e d  t h a t  

C h e m - P v n e  p r o p e r l y  s o t s  o u t  t h e  r u l e s  g o v e r n i n g  j o i n t  a n d  

s e v e r a l  l i a b i l i t y  u n d e r  C E R C L A .



t h r e a t  o f  f u r t h e r  f i r o s ,  e x p l o s i o n s ,  a n d  

o t h e r  r e a c t i o n s ,  a l l  o f  t h e  m a t e r i a l s  a t  t h e  

s i t e  w e r e ,  i f  n o t  a c t u a l l y  o o z i n g  o u t ,  i n  

d a n g e r  o f  b e i n g  r e l e a s e d .  T h u s ,  w h i l e  a i l  o f  

t h e  s u b s t a n c e s  a t  t h e  s i t e  c o n t r i b u t e d  

s y n o r g i s t i c a l l y  t o  t h e  t h r e a t e n i n g  c o n d i t i o n  

a t  t h e  s i t e ,  i t  i s  i m p o s s i b l e  t o  a s c e r t a i n  

t h e  d e g r e e  o f  r e l a t i v e  c o n t r i b u t i o n  o f  e a c h  

s u b s t a n c e .

N e i t h e r  t h e  g e n e r a t o r s  ( B r  2 0 - 2 1 ) n o r  t h e  l a n d o w n e r s  

( B r  1 3 - 1 4 )  c o n t e s t  t h a t  C h e m - P v n e  s e t s  o u t  t h e  p r o p e r  t e s t  f o r  

j o i n t  a n d  s e v e r a l  l i a b i l i t y .  N o r  d o  t h e y  c o n t e s t  t h e  d i s t r i c t  

c o u r t s  c h a r a c t e r i z a t i o n  o f  t h e  s i t e  a s  o n e  w h e r e  i t  w a s  

' i m p o s s i b l e  t o  a s c e r t a i n  t h e  d e g r e e  o f  r e l a t i v e  c o n t r i b u t i o n  ^ 

e a c h  s u b s t a n c e . '  T h e  g e n e r a t o r s  m e r e l y  p r o t e s t  t h e  r e j e c t i o n  o f  

t h e i r  a r g u m e n t  t h a t  ' ' t h e r e  n a y  b e  a  n e a n s  o f  r o u g h l y  a p p o r t i o n ­

i n g  t h e  c o s t s  o f  c l e a n u p  a m o n g  r e s p o n s i b l e  p a r t i e s  b y  c a l c u l a t i n g  

t h e i r  r e l a t i v e  v o l u m e t r i c  c o n t r i b u t i o n s  f r o m  s h i p p i n g  d o c u m e n t s "  

( B r  2 2 ,  q u o t i n g  o r d e r  a t  1 5 ) ,  w h i l e  t h e  l a n d o w n e r s  p r o t e s t  t h e  

i m p o s i t i o n  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y  o n  a s s e r t e d l y  

' i n n o c e n t '  p a r t i e s  ( B r  1 4 ) .  T h e s e  a r g u m e n t s  a r e  w i t h o u t  m e r i t .

A .  U n d e r  the., c o m m o n  l a w ,  t h e  h a r m  a t  a s i t e  l i k e  B l u f f  

R o a d  w o u l d  n o t  b e  d i v i d e d  a m o n g  d e f e n d a n t s  o n  t h e  b a s i s  o f  v o l u m e  

of. w a s t e  s e n t  t o  t h e  s i t e . —  T h e  g e n e r a t o r s  b e g i n  w i t h  a  f a u l t y  

r e a d i n g  o f  t h e  c o m m o n  l a w  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  a n d  i n  

p a r t i c u l a r  t h e  R e s t a t e m e n t  ' S e c o n d )  o f  T o r t s .  U n d e r  R e s t a t e m e n t  

S e c t i o n  4 3 3 A ,  j o i n t  a n d  s e v e r a l  l i a b i l i t y  d o e s  n o t  a p p l y  w h e r e  

t h e r e  a r e  d i s t i n c t  h a r m s ,  o r  w h e r e  ' t h e r e  i s  a  r e a s o n a b l e  b a s i s  

f o r  d e t e r m i n i n g  t h e  c o n t r i b u t i o n  o f  e a c h  c a u s e  t o  a  s i n g l e  h a r m '  

( e m p h a s i s  a d d e d ) . T h e  R e s t a t e m e n t  e x p l a i n s  w h a t  a  ' r e a s o n a b l e



b a s i s *  f o r  d i v i d i n g  a  h a r m  a m o n g  d e f e n d a n t s  i s  b y  m e a n s  o f  a n  

e x a m p l e :

t'

[ W J h e r e  t h e  c a t t l e  o f  t w o  o r  m o r e  

o w n e r s  t r e s p a s s  u p o n  t h e  p l a i n t i f f ' s  l a n d  a n d  

d e s t r o y  h i s  c r o p ,  t h e  a g g r e g a t e  h a r m  i s  a 

l o s t  c r o p ,  b u t  i t  m a y  n e v e r t h e l e s s  b e  

a p p o r t i o n e d  a m o n g  t h e  o w n e r s  o f  t h e  c a t t l e ,  

o n  t h e  b a s i s  o f  t h e  n u m b e r  o w n e d  b y  e a c h ,  a n d  

t h e . r e a s o n a b l e ,  a s s u m p t i o n  t h a t  t h e r e s p e c t i v e  

h a r m  d o n e  i s  p r o p o r t i o n a t e  t o  t h a t  n u m b e r .

2 R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  4 3 6  ( 1 9 6 5 )  ( e m p h a s i s  a d d e d ) .

S i m i l a r l y ,  i n  t h e  c a s e  o f  t w o  f a c t o r i e s  w h i c h  p o l l u t e  a

s t r e a m ,  t h e  i n j u r y  m a y  b 9 a p p o r t i o n e d  a m o n g  t h e  f a c t o r y  o w n e r s  o n

t h e  b a s i s  o f  t h e  q u a n t i t y  o f  p o l l u t i o n  d i s c h a r g e d  b y  e a c h .  I £.

W h i l e  t h e  g e n e r a t o r s  c i t e  t h i s  e x a m p l e  ( B r  2 1 ) ,  t h e y  f a i l  t o  s e e

t h a t  i t  t o o  i s  b a s e d  o n  t h a  a s s u m p t i o n  t h a t  t h e  r e s p e c t i v e  h a r m

d o n e  b y  e a c h  f a c t o r y  i s  p r o p o r t i o n a t e  t o  t h e  q u a n t i t y  o f

p o l l u t i o n  d i s c h a r g e d .  T h i s  i s  m a d e  c l e a r  b y  t h e  e x a m p l e  s e t

f o r t h  t o  i l l u s t r a t e  t h i s  p o i n t ,  w h i c h  i n v o l v e s  t w o  f a c t o r i e s

w h i c h  d i s c h a r g e  t h e  s a m e  p o l l u t a n t  ( o i l )  i n t o  a  s t r e a m ,  t h e r e b y

d e p r i v i n g  a  l a n d o w n e r  o f  t h e  u s e  o f  t h e  w a t e r ,  i d ,  a t  4 3 7 .  I n

t h a t  c a s e  t h e  h a r m  i s  p r o p o r t i o n a t e  t o  t h e  a m o u n t  o f  o i l  e a c h

d e f e n d a n t  c o n t r i b u t e d  t o  t h e  s t r e a m .  H o w e v e r ,  t h e  R e s t a t e m e n t

c a u t i o n s  t h a t  i f  t h e  o i l  h a d  i g n i t e d  a n d  b u r n e d  d o w n  t h e

l a n d o w n e r ' s  b a r n ,  o r  i f  i t  h a d  p o i s o n e d  h i s  c a t t l e ,  t h e  h a r m

c o u l d  n o  l o n g e r  b e  l o g i c a l l y  a p p o r t i o n e d  b e t w e e n  t h e  t w o

f a c t o r i e s ,  i £ .  a t  4 4 1 ,  i l l u s t r a t i o n s  14 & 1 5 .

C l e a r l y ,  t h e  g e n e r a t o r s  p r e s e n t e d  n o  " r e a s o n a b l e  b a s i s "

f o r  d e t e r m i n i n g  t h e  c o n t r i b u t i o n  o f  e a c h  t o  t h e  h a r m  a t  B l u f f

R o a d ,  w h e r e  m a n y  d i f f e r e n t  h a z a r d o u s  w a s t e s  h a v e  l e a k e d  a n d



c o m b i n e d ,  l e a d i n g  t o  f i r e s ,  f u m e s  a n d  e x p l o s i o n s .  T h e  s i t u a t i o n  

a t  B l u f f  P.oad i s  n o t  a n a l o g o u s  t o  t h e  R e s t a t e m e n t  i l l u s t r a t i o n  o f  

t w o  f a c t o r i e s  d i s c h a r g i n g  t h e  s a m e  p o l l u t a n t  w h i c h  r e n d e r s  a 

s t r e a m  u n u s a b l e ?  i t  i s  i n s t e a d  a n a l o g o u s  t o  ( a n d  e v e n  l e s s  

" d i v i s i b l e *  t h a n )  o i l  w h i c h  c a t c h e s  f i r e  a n d  b u r n s  t h e  b a r n .

T h e  c o u r t s  h a v e  r e c o g n i z e d  t h a t  t r a d i t i o n a l  a n d  

e v o l v i n g  p r i n c i p l e s  o f  c o m m o n  l a w  d o  n o t  p e r m i t  d i v i d i n g  t h e  h a r m  

a t  a  w a s t e  s i t e  s u c h  a s  B l u f f  R o a d  o n  t h e  b a s i s  o f  h o w  m u c h  w a s t e  

e a c h  g e n e r a t o r  s e n t  t o  t h e  s i t e .  T h e  C h e m - P v n e  c o u r t  n o t e d  t h a t  

" t h e  v o l u m e  o f  w a s t e  o f  a  p a r t i c u l a r  g e n e r a t o r  i s  n o t  a n  a c c u r a t e  

p r e d i c t o r  o f  t h e  r i s k  a s s o c i a t e d  w i t h  t n e  w a s t e  b e c a u s e  t h e  

t o x i c i t y  o r  m i g r a t o r y  p o t e n t i a l  o f  a  p a r t i c u l a r  h a z a r d o u s  

s u b s t a n c e  g e n e r a l l y  v a r i e s  i n d e p e n d e n t l y  w i t h  t h e  v o l u m e  o f  t h e  

w a s t e . "  5 7 2  F. S u p p .  a t  8 1 1 .  I n  M e d l e v . 2 5  E R C  a t  1 3 1 9 ,  t h e  

c o u r t  g r a n t e d  s u m m a r y  j u d g m e n t  o n  j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  

f i n d i n g  t h a t  " ( t ] h e  m i x i n g  o f  v a r i o u s  h a z a r d o u s  s u b s t a n c e  [ s i c ]  

i n  t h e  l a g o o n s  i s  i n d i v i s i b l e  a n d  t h e  e n v i r o n m e n t a l  h a r m  

p r e s e n t e d  b y  t h e  M e d l e y  F a r m  s i t e  c a n n o t  b e  r a t i o n a l l y  o r  

r e a s o n a b l y  a p p o r t i o n e d  a m o n g  w a s t e  g e n e r a t o r s ,  s i t e  o w n e r s  a n d  

s i t e  o p e r a t o r s  i n  t h i s  c a s e . " 2-2 /  t h e  d i s t r i c t  c o u r t  h e r e

2 U  M e d l e v  r e a f f i r m s  t h a t  s u m m a r y  j u d g m e n t  o n  t h e  i s s u e  o f

i n d i v i s i b i l i t y  o f  i n j u r /  i s  a p p r o p r i a t e  w h e r e  t h e  u n d i s p u t e d  

f a c t s  s h o w  t h a t  w a s t e s  h a v e  s p i l l e d  a n d  c o m m i n g l e d ,  a s  a t  B l u f f  

R o a d .  T h e  g e n e r a t o r s  d o  n o t  d i s p u t e  t h a t  t h e  i s s u e  o f  

d i v i s i b i l i t y  o f  h a r m  n a y  b e  r e s o l v e d  o n  m o t i o n s  f o r  s u m m a r y  

j u d g m e n t .  I n d e e d ,  t h e  c a s e l a w  a f f i r m s  t h a t  d i v i s i b i l i t y  i s  a n  

i s s u e  c f  l a w .  S e e ,  R i c h a r d s o n  v. V o i k s w a q e n w e r k , A . C . , 5 5 2  F. 

S u p p .  7 3 ,  8 3 - 8 4  ( W . D . M o .  1 9 8 2 ) ;  A z u r e  v. C l t v  o f  B i l l i n g s , 5 9 6  

P . 2 d  4 6 0 ,  4 7 1  ( M o n t .  1 9 7 9 ) ?  R e s t a t e m e n t  ( S e c o n d )  o f  T o r t s  §

4 3 4 ( 1 ) ( b ) .



n o t e d  ( o r d e r  a t  1 6  n . 8 7  J A  ), c a s e s  d e c i d e d  u n d e r  s t a t e  l a w  a n d  

o t h e r  f e d e r a l  s t a t u t e s  a l s o  m a k e  c l e a r  t h a t  a r b i t r a r y  m e t h o d s  o f  

a p p o r t i o n m e n t  s u c h  a s  g e n e r a t o r s  s u g g e s t  h e r e  d o  n o t  r e n d e r  a n  

i n j u r y  " d i v i s i b l e "  f o r  p u r p o s e s  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .  

S e e ,  I n  t h e  M a t t e r  o f  t h e  C o m p l a i n t  o f  B e r k e l e y  c u r t i 3  3 a v  C o . . 

5 5 7  F. S u p p .  3 3 5 ,  3 3 9  ( S . D . N . Y .  1 9 3 3 ) ;  C i t y  o f  P e r t h  A m b o y  v. 

M a d i s o n  I n d u s t r i e s .  I n c . . 1 3  ENVTI,. L . R E P .  ( E N V T L .  L. I N S T . ) 2055-1, 

2 0 5 5 5  ( N . J .  S u p e r .  A p p .  D i v .  1 9 8 3 )  ; S t a t e  D e p a r t m e n t  o f  

E n v i r o n m e n t a l  P r o t e c t i o n  v. V e n t r o n  C o m . . 1 8 2  N . J .  S u p e r .  2 1 0 ,  

4 4 0  A . 2 d  4 5 5 ,  4 6 1  ( 1 9 8 1 ) ,  m o d i f i e d  i n  p a r t  o n  o t h e r  g r o u n d s ,  9 4  

N . J .  4 7 3 ,  4 6 8  A . 2 d  1 5 0  ( 1 9 8 3 ) .

B. T h e  1 9 8 6  A m e n d m e n t s  t o  C E R C L A  c o n f i r m  t h a t  f a c t o r s  

s u c h  a s  t h e  v o l u m e  o f  w a s t e  s e n t  t o  a s i t e  a r e  r e l e v e n t  o n l y  i n  

c o n t r i b u t i o n  a c t i o n s ,  a n d  m a y  n o t  b e  u s e d  t o  u n d e r c u t  ioir.t a n d  

s e v e r a l  l i a b i l i t y .—  I n  e n a c t i n g  t h e  r e c e n t  S u p e r f u n d  A m e n d m e n t s  

a n d  R e a u t h o r i z a t i o n  A c t  o f  1 9 8 6  ( S A R A ) ,  1 0 0  S t a t .  1 6 1 3 ,  C o n g r e s s  

r e c o n f i r m e d  t h a t  j o i n t  a n d  s e v e r a l  l i a b i l i t y  a p p l i e s  w h e n e v e r  a n  

i n j u r y  i s  i n d i v i s i b l e ,  a n d  t h a t  c o n t r i b u t i o n  i s  t h e n  a v a i l a b l e  a s  

a  m e c h a n i s m  f o r  a p p l y i n g  e q u i t a b l e  a p p o r t i o n m e n t  f a c t o r s .  T h e  

a m e n d m e n t s  a d d  a n  e x p l i c i t  c o n t r i b u t i o n  p r o v i s i o n ,  n e w  S e c t i o n  

1 1 3 ( f ) ,  4 2  U . S . C .  9 6 1 3  ( f ) .•2-2/ T h e  l e g i s l a t i v e  h i s t o r y  m a k e s

2 1 /  E v e n  b e f o r e  S A R A ,  t h e  c o u r t s  h a d  h e l d  t h a t  c o n t r i b u t i o n

a m o n g  r e s p o n s i b l e  p a r t i e s  w a s  a n  i n t e g r a l  p a r t  o f  t h e  j o i n t  

a n d  s e v e r a l  l i a b i l i t y  s c h e m e  o f  C E R C L A .  S e e ,  e . g . . C o l o r a d o  v. 

A S A R C O . 2 2  I R C  a t  1 9 2 7 - 1 9 3 4 ;  W e h n e r  v. S v n t e x  A g r i b u s i n e s s .  I n c . . 

6 1 6  F. S u p p .  2 7 ,  3 1  ( S . D .  M o .  1 9 8 5 ) ;  C h e m - P v n e . 5 7 2  F. S u p p .  at. 

8 0 7  n . 3 .  T h e s e  c o u r t s  r e l i e d  o n  S e c t i o n  1 0 7 ( e ) ( 2 ) ,  4 2  U . S . C .  

9 6 0 7 ( e ) ( 2 ) ,  a n d  l e g i s l a t i v e  h i s t o r y  i n d i c a t i n g  t h a t  a  r i g h t  o f  

c o n t r i b u t i o n  w a s  i n t e n d e d .  S A R A  s i m p l y  m a d e  t h i s  r i g h t  m o r e  

e x p l i c i t .



---------------------------------------------

- 4 0  -

c l e a r  t h a t  C o n g r e s s  i n t e n d s  f a c t o r s  s u c h  a s  w a s t e  v o l u m e  t o  b e  

c o n s i d e r e d  i n  c o n t r i b u t i o n  a c t i o n s ,  n o t  i n  t h e  d e t e r m i n a t i o n  o f  

l i a b i l i t y .  T h a  R e p o r t  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e  e x p l a i n s  

t h a t  t h e  n e w  s e c t i o n  o n  c o n t r i b u t i o n  w a s  i n t e n d e d  " t o  r a t i f y  

c u r r e n t  j u d i c i a l  d e c i s i o n s  t h a t  t h e  c o u r t s  m a y  u s e  t h e i r  

e q u i t a b l e  p o w e r s  t o  a p p o r t i o n  t h e  c o s t s  o f  c l e a n - u p  a m o n g  t h e  

v a r i o u s  r e s p o n s i b l e  p a r t i e s  i n v o l v e d  w i t h  t h e  s i t e . "  h .R. R e p .  

9 9 - 2 5 3 /  9 9 t h  C o n g . ,  1 s t  S e s s . ,  P a r t  3 a t  18 ( 1 9 8 5 ) .  T h e  

C o m m i t t e e  m a d e  c l e a r  t h a t ,  " a f t e r  a l l  Q u e s t i o n s  o f  l i a b i l i t y  a n d  

r e m e d V - _ h a v e  b e e n  r e s o l v e d , c o u r t s  m a y  c o n s i d e r  a n y  c r i t e r i a  

r e l e v a n t  t o  d e t e r m i n i n g  w h e t h e r  t h e r e  s n o u l d  b e  a n  a p p o r t i o n ­

m e n t "  ( X £ U  a t  1 9  ( e m p h a s i s  s u p p l i e d ) ) .  A p p o r t i o n m e n t  c r i t e r i a  

s u g g e s t e d  b y  t h e  c o m m i t t e e  f o r  u s e  i n  c o n t r i b u t i o n  a c t i o n s  

i n c l u d e d  " t h e  a m o u n t  o f  h a z a r d o u s  s u b s t a n c e s  i n v o l v e d , "  a s  w e l l  

a s  d e g r e e  o f  t o x i c i t y ,  d e g r e e  o f  i n v o l v e m e n t  b y  t h e  p a r t i e s ,  a n d  

e q u i t a b l e  f a c t o r s  ( £ & . ) .  I t  i s  c l e a r  f r o m  t h i s  d i s c u s s i o n  t h a t  

f a c t o r s  s u c h  a s  w a s t e  v o l u m e  b e l o n g  i n  c o n t r i b u t i o n  a c t i o n s ,  a n d  

n o t  i n  t h e  d e t e r m i n a t i o n  o f  j o i n t  a n d  s e v e r a l  l i a b i l i t y .-21/

£ 4 /  T o  a v o i d  c o n f u s i o n  b e t w e e n  a n  " a p p o r t i o n m e n t "  o f  a  d i v i s i b l e  

i n j u r y  ( w h i c h  h a s  s i g n i f i c a n c e  f o r  j o i n t  a n d  s e v e r a l  l i a b i l ­

i t y )  a n d  a n  " a p p o r t i o n m e n t : "  o f  c o s t s  i n  c o n t r i b u t i o n  ( w h i c h  h a s  

n o n e ) , C o n g r e s s  c a r e f u l l y  c h o s e  t h e  w o r d  " a l l o c a t e "  r a t h e r  that: 

" a p p o r t i o n "  f o r  n e w  S e c t i o n  1 1 3 ( f ) .  S e n a t o r  S t a f f o r d  e x p l a i n e d  

( 1 3 1  C o n g ,  R e c .  S 1 2 0 2 1  ( d a i l y  e d .  S e p t ,  2 4 ,  1 9 8 5 ) ) :

T h e  a m e n d m e n t  d o e s  n o t  d i m i n i s h  t h e  

l i a b i l i t y  o f  a n y  p e r s o n  u n d e r  C E R C L A  n o r  d o e s  

i t  s u g g e s t  t h a t  a n y t h i n g  o t h e r  t h a n  t h e  

s t a n d a r d  o f  l i a b i l i t y  w h i c h  h a s  b e e n  h e l d  b y  

t h e  c o u r t s  t o  a p p l y ,  c o n t i n u e  t o  b e  a p p l i e d .

I n d e e d ,  a s  o r i g i n a l l y  d r a f t e d ,  t h e  S e n a t o r ' s  

a m e n d m e n t  c o n t a i n e d  t h e  w o r d  " a p p o r t i o n "  f o r  

w h i c h  w e  a g r e e d  t o  s u b s t i t u t e  " a l l o c a t e "  i n  

o r d e r  t o  a v o i d  a n y  p o s s i b l e  c o n f u s i o n  o n  t h i s  

p o i n t .



S i g n i f i c a n t l y ,  C o n g r e s s  r e j e c t e d  e f f o r t s  t o  a d d  a 

m a n d a t o r y  a p p o r t i o n m e n t  s c h e m e  t h a t  w o u l d  h a v e  p r o v e n t e d  j o i n t  

a n d  s e v e r a l  l i a b i l i t y  o n  t h e  b a s i s  o f  c o n s i d e r a t i o n s  l i k e  w a s t e  

v o l u m e .  S e n a t o r  M i t c h e l l  e x p l a i n e d  ( 1 3 1  C o n g .  R e c .  S 1 1 5 8 6  ( d a i l y  

e d ,  S e p t .  1 7 ,  1 9 8 5 ) )  :

O n e  p r o p o s e d  c h a n g e  t o  t h i s  l a w  i s  a 

m a n d a t o r y  a p p o r t i o n m e n t  s c h e m e  u n d e r  w h i c h  

t h e  b u r d e n  o f  p r o o f  w o u l d  f a l l  o n  t h e  

G o v e r n m e n t  t o  e s t a b l i s h  t h e  p o r t i o n  o f  t h e  

h a r m  f o r  w h i c h  e a c h  p a r t y  i s  r e s p o n s i b l e ,  a n d  

a p p o r t i o n  t h e  c l e a n u p  c o s t s  a c c o r d i n g l y .

W h i l e  t h i s  m a y  h a v e  a  s u r f a c e  a p p e a l ,  t h e  

i m p a c t s  o f  s u c h  a  c h a n g e  o n  t h e  S u p e r f u n d  

E n f o r c e m e n t  P r o g r a m  w o u l d  b e  f a r - r e a c h i n g .

T h e  S e n a t o r  e x p l a i n e d  t h a t  a  m a n d a t o r y  a p p o r t i o n m e n t  s c h e m e

' w o u l d  d e l a y  c l e a n u p s  a n d  i n c r e a s e  c o s t s . '  £ d .

R a t h e r  t h a n  e n a c t  a  m a n d a t o r y  a p p o r t i o n m e n t  s c h e m e ,

C o n g r e s s  d e t e r m i n e d  t o  d e a l  w i t h  t h e  p r o b l e m  o f  t h e  ' s m a l l

c o n t r i b u t o r '  b y  a d d i n g  S e c t i o n  1 2 2 ( g ) ,  4 2  U . S . C .  9 6 2 2 ( g ) .  T h i s

s e c t i o n  d i r e c t s  t h e  P r e s i d e n t  t o  e x e r c i s e  e n f o r c e m e n t  d i s c r e t i o n

t o  d e t e r m i n e  w h e t h e r  d e f e n d a n t s  r e s p o n s i b l e  f o r  ' m i n i m a l '  a m o u n t s

o f  w a s t e  b y  r e f e r e n c e  t o  r e l a t i v e  v o l u m e  a n d  h a z a r d o u s n e s s  c o u l d

b e  i n c l u d e d  i n  e a r l y  s e t t l e m e n t s .  T h i s  a m e n d m e n t  r e i n f o r c e s  t h e

p o i n t  t h a t  w a s t e  v o l u m e  i s  n o t  a f a c t o r  w h i c h  a f f e c t s  j o i n t  a n d

s e v e r a l  l i a b i l i t y ,  b u t  i n s t e a d  a f f e c t s  a r e s p o n s i b l e  p a r t y ' s

a b i l i t y  t o  l i m i t  i t s  m o n e t a r y  e x p o s u r e  b y  e a r l y  s e t t l e m e n t .

C o n g r e s s m a n  D i n g e l l  e x p l a i n e d  t h a t  n e w  S e c t i o n  1 2 2  w a s  f a s h i o n e d

' t o  f a c i l i t a t e  s e t t l e m e n t  n e g o t i a t i o n s  t o  e x p e d i t e  e f f e c t i v e  s i t e

c l e a n u p  b y  p r i v a t e  p a r t i e s  w h i l e  m a i n t a i n i n g  t h e  l i a b i l i t y

s t a n d a r d  o f  t h e  1 9 8 0  a c t  a s  i t  h a s  b e e n  i n t e r p r e t e d  b y  t h e



f e d e r a l  c o u r t s . " 1 3 2  C o n g .  R e c .  H 9 5 6 3  ( d a i l y  o d .  O c t .  0, 1 9 8 6 ).

T h e  C o n g r e s s m a n  p o i n t e d  o u t  t h a t  C h e m - P v n e  " c o r r e c t l y  e x p r e s s e s  

c o n g r e s s i o n a l  i n t e n t "  i n  t h i s  r e g a r d  T h u s ,  c o n g r e s s

h a s  d e a l t  w i t h  t h e  i s s u e  o f  3 m a l l - q u a n t i t y  g e n e r a t o r s ,  n o t  b y  

s h i f t -  i n g  t h e  b u r d e n  o f  p r o o f  o f  i n d i v i s i b i l i t y  t o  t h e  

g o v e r n m e n t ,  a s  t h e  g e n e r a t o r s  r e c o m m e n d  ( B r  2 6 - 2 7 )  , b u t  b y  

e n c o u r a g i n g  e a r l y  s e t t l e m e n t s  w i t h  s u c h  g e n e r a t o r s .

T h e  l e g i s l a t i v e  h i s t o r y  o f  S A R A  t h u s  i l l u m i n a t e s  a n d  

c o n f i r m s  C o n g r e s s 7 o r i g i n a l  i n t e n t  i n  e n a c t i n g  C E R C L A , 2 £ /  a n d  

c o n f i r m s  a s  w e l l  t h e  c o r r e c t n e s s  o f  t h e  d i s t r i c t  c o u r t ' s  h o l d i n g  

t h a t  e v i d e n c e  a s  t o  t h e  v o l u m e  o f  w a s t e  t h e  g e n e r a t o r s  s e n t  t o  

t h e  s i t e  w o u l d  r e l a t e  o n l y  t o  t h e  a i r o c a t i o n  o f  c o s t s  i n  a  

c o n t r i b u t i o n  a c t i o n ,  n o t  t o  t h e .  i s s u e  o f  j o i n t  a n d  s e v e r a l  

l i a b i l i t y .

C. The fact that government agencies sent wastes to 

.Bluff. Road .does not make -joint and several liability inapjpro-

2 5 /  a s  t h e  p r i m a r y  s p o n s o r  o f  S A R A  i n  t h e  H o u s e ,  C o n g r e s s m a n

D i n g e l l ' s  s t a t e m e n t s  a r e  e n t i t l e d  t o  s u b s t a n t i a l  w e i g h t  i n  

i n t e r p r e t i n g  t h a t  l e g i s l a t i o n .  F e d e r a l  E n e r g y  A d m i n ,  v. 

Alq.oncruin-SHg.. I n c . . 4 2 6  U.S. 5 4 8 ,  5 6 4  ( 1 9 7 6 ) .  C o n g r e s s m a n  

E c k a r t ,  w h o  a l s o  p l a y e d  a s i g n i f i c a n t  r o l e  i n  d r a f t i n g  SARA, 
n o t e d  a s  w e l l  t h a t  SARA " m a i n t a i n s  t h e  s t r i c t ,  j o i n t  a n d  s e v e r a l  

s t a n d a r d s  o f  c u r r e n t  l a w  a s  e n u m e r a t e d  i n  t h o  l e a d i n g  c a s e ,

U n i t e d  S t a t e s  v. C h e m d v n o  C o r p o r a t i o n ." 1 3 2  C o n g .  R e c .  H 9 6 2 4  

( d a i l y  e d .  O c t .  8, 1 9 8 6 ) .

2 5 /  T h e  c o u r t s  h a v e  r e c o g n i z e d  t h e  a p p r o p r i a t e n e s s  o f  l o o k i n g  t o

t h e  l e g i s l a t i v e  h i s t o r y  o f  S A R A  w h e r e  i t  c o n f i r m s  o r

c l a r i f i e s  c o n g r e s s i o n a l  i n t e n t  b e h i n d  C E R C L A .  S e e  D e d h a m  W a t e r  

C o .  v .  C u m b e r l a n d .  F a r m s  D a i r y . I n c . . 8 0 5  F . 2 d  1 0 7 4 ,  1 0 8 1  ( 1 s t  C i r .  

1 9 8 6 ) ;  L o n e  P i n e  S t e e r i n g  C o m m . v . E P A .  7 7 7  F . 2 d  8 8 2 ,  8 8 8  ( 3 r d  

C i r .  1 9 8 5 ) ;  J . V . P e t e r s  & C o .  v. E P A . 7 6 7  F . 2 d  2 6 3 ,  2 6 5  ( 6 t h  C i r .

1 9 8 5 )  ; s e e  g e n e r a l l y  B e l l  v. N e w  J e r s e y. 4 6 1  U . S .  7 7 3 ,  7 8 4 - 7 8 5

( 1 9 8 3 )  c e r t ,  d e n i e d  1 0 6  S . C t .  1 9 7 0  ( 1 9 8 6 ) ;  U n i t e d  S t a t e s  v. W a s t e  

I n d u s t r i e s . . .  I n c .  . 7 3 4  F . 2 d  1 5 9 ,  1 6 6  ( 4 t h  C i r .  1 9 8 4 ) .



p r j a t e  a g a i n s t  t h e s e  d e f e n d a n t s . —  T h e  g e n e r a t o r s  a r g u e  ( B r  2 2 -  

2 5 )  t h a t  j o i n t  a n d  s e v e r a l  l i a b i l i t y  is i n a p p r o p r i a t e  b e c a u s e  

b o t h  t h a  S t a t e  a n d  a g e n c i e s  o f  t h e  f e d e r a l  g o v e r n m e n t  d e a l t  w i t h  

S C R D I .  T h e  g e n e r a t o r s  a r g u e  t h a t  a n  " a p p o r t i o n m e n t "  s h o u l d  h a v e  

b e e n  m a d e  b e t w e e n  p l a i n t i f f s  a n d  d e f e n d a n t s  a s  p a r t  o f  t h e  

g o v e r n m e n t ' s  c a s e  i n  c h i e f .  T h a t  a p p r o a c h ,  h o w e v e r ,  i s  

. I n c o n s i s t e n t  w i t h  t h e  c l e a r  c o n g r e s s i o n a l  i n t e n t  t o  h a v e  

l i a b i l i t y  i s s u e s  r e s o l v e d  f i r s t ,  a n d  a p p o r t i o n m e n t  i s s u e s  

r e s o l v e d  l a t e r  i n  c o n t r i b u t i o n  a c t i o n s .

A s  n o t e d  i n  t h e  p r e c e e d i n g  s e c t i o n ,  C o n g r e s s  i n  e n a c t ­

i n g  S A R A  r e a f f i r m e d  t h a t  c o n t r i b u t i o n  r i g h t s  a r e  i m p o r t a n t  a s  a 

m e a n s  o f  a c h i e v i n g  e q u i t a b l e  a l l o c a t i o n s  a m o n g  r e s p o n s i b l e  

p a r t i e s ,  b u t  m u s t  n o t  i n t e r f e r e  w i t h  E P A ' s  a b i l i t y  t o  a c h i e v e  

r a p i d  r e c o v e r y  o f  S u p e r f u n d  c o s t s  t h r o u g h  e a r l y  d e t e r m i n a t i o n s  o f  

l i a b i l i t y .  A s  n o t e d  b y  S e n a t o r  S t a f f o r d ,  " t h e  t h e o r y  u n d e r l y i n g  

S u p e r f u n d ' s  l i a b i l i t y  s c h e m e  w a s ,  a n d  i s ,  t h a t  t h e  G o v e r n m e n t  

s h o u l d  o b t a i n  t h e  f u l l  c o s t s  o f  c l e a n u p  f r o m  t h o s e  i t  t a r g e t s  f o r  

e n f o r c e m e n t ,  a n d  l e a v e  r e m a i n i n g  c o s t s  t o  b e  r e c o v e r e d  i n  p r i v a t e  

c o n t r i b u t i o n  a c t i o n s  * * * , "  1 3 2  C o n g .  R e c .  S 1 4 9 0 3  ( d a i l y  e d .

O c t .  3, 1 9 8 6 ) ,

T h e  p r i n c i p l e  t h a t  c o n t r i b u t i o n  i s s u e s  s h o u l d  b e  

d e f e r r e d  t o  a v o i d  i n t e r f e r e n c e  w i t h  t h e  g o v e r n m e n t s '  c a s e  i n  

c h i e f  i s  n o  l e s s  a p p l i c a b l e  w h e r e  a g e n c i e s  o f  t h e  g o v e r n m e n t s  a r e  

a l l e g e d  t o  b e  l i a b l e  p a r t i e s  t h e m s e l v e s .  A s  n o t e d  i n  t h e  R e p o r t  

o f  t h e  H o u s e  E n e r g y  a n d  C o m m e r c e  C o m m i t t e e ,  H . R .  R e p .  9 9 - 2 5 3 ,

9 9 t h  C o n g . ,  1 s t  S e s s . ,  P a r t  1 a t  7 9 - 8 0  ( 1 9 8 6 ) ( e m p h a s i s  a d d e d ) ;



s i t e ,  t h e  c o u r t  s e t  o u t  r u l e s  t o  g o v e r n  P h a s e  T w o  a p p o r t i o n m e n t .  

K e e p i n g  i n  m i n d  t h a t  ' c o n t r i b u t i o n  i s  a  r e m e d y  t h a t  d e v e l o p e d  i n  

e q u i t y ,' t h e  c o u r t  r u l e d  t h a t  ' t h e  e f f e c t  o f  s e t t l e m e n t s  u p o n  

n o n - s e t t l i n g  p a r t i e s  s h o u l d  b e  d e t e r m i n e d  i n  a c c o r d a n c e  w i t h  t h e  

1 9 7 7  U n i f o r m  C o m p a r a t i v e  F a u l t  A c t  * * ★ 6 2 8  F . S u p p .  a t  4 0 1 -

4 0 2 . 2 2 /  T h e  b i f u r c a t i o n  o f  p r o c e e d i n g s  i n  C o n s e r v a t i o n  c h e m i c a l  

s h o w s  t h a t  i s s u e s  o f  a p p o r t i o n m e n t  a m o n g  t h e  p a r t i e s ,  i n c l u d i r ^  

g o v e r n m e n t  a g e n c i e s ,  a s  w e l l  a s  i s s u e s  r e l a t e d  t o  t h e  e f f e c t  o f  

s e t t l e m e n t s ,  m u s t  b e  r e s o l v e d  a f t e r  a d e t e r m i n a t i o n  o f  t h e  

o r i g i n a l  d e f e n d a n t s '  j o i n t  a n d  s e v e r a l  l i a b i l i t y . 2 2 /  T h e  c a s e  

d e m o n s t r a t e s  t h a t  t h e  g e n e r a t o r s '  a r g u m e n t s  r e g a r d i n g  t h e  r o l e  o f  

g o v e r n m e n t  a g e n c i e s  a s  g e n e r a t o r s  a r e  n o t  p r o p e r l y  r a i s e d  a t  t h i s

2 — / A l t h o u g h  n o t  p e r t i n e n t  t o  t h e  i s s u e s  o f  t h i s  c a s e ,  w e  n o c e

t h a t  t h e  C o n s e r v a t i o n  C h e m i c a l, c o u r t  e r r e d  i n  l o o k i n g  t o  c h e  

U n i f o r m  C o m p a r a t i v e  F a u l t  A c t ,  r a t h e r  t h a t  t h e  U n i f o r m  

C o n t r i b u t i o n  A m o n g  T o r t f e a s o r s  A c t ,  f o r  c o n t r i b u t i o n  r u l e s .  

' F a u l t '  i s  i r r e l e v a n t  u n d e r  C E R C L A , ar.d S e c t i o n  1 1 3  o f  C E R C L A ,  

a d d e d  i n  1 9 8 6 ,  a p p r o p r i a t e l y  f o l l o w s  t h e  C o n t r i b u t i o n  A m o n g  

T o r t f e a s o r s  a p p r o a c h .  I n  a n y  e v e n t ,  a d o p t i o n  o f  c o m p a r a t i v e  

f a u l t  p r i n c i p l e s  w o u l d  n o t  a f f e c t  t h e  n e c e s s i t y  o f  i m p o s i n g  j o i n t  

a n d  s e v e r a l  l i a b i l i t y ,  s i n c e  ' [ t ] h e  f e a s i b i l i t y  o f  a p p o r t i o n i n g  

f a u l t  o n  a  c o m p a r a t i v e  b a s i s  d o e s  n o t  r e n d e r  a n  i n d i v i s i b l e  

i n j u r y  ' d i v i s i b l e '  f o r  p u r p o s e s  o f  t h e  j o i n t  a n d  s e v e r a l  

l i a b i l i t y  r u l e . '  C o n e y  v . I n d u s t r i e s .  I n c . , 7 3  1 1 1 .  3 3 7 ,  

4 5 4  N . E . 2 d  1 9 7 ,  2 0 5  ( 1 9 8 3 ) .

2 1 /  T h e  g e n e r a t o r s '  r e l i a n c e  o n  U n i t e d  S t a t e s  v .  S h e l l  O i l  C o . .

6 0 5  F .  S u p p .  1 0 6 4 ,  1 0 8 3  ( D . C o l o ,  1 9 8 5 ) ,  i s  e q u a l l y  s t r a i n e d .  

T h e  c o u r t  t h e r e  d r e w  a n  a n a l o g y  t o  a  c o m p a r a t i v e  n e g l i g e n c e  c a s e  

i n  t h e  c o u r s e  o f  a g r e e i n g  w i t h  t h e  g o v e r n m e n t  t h a t  t h e  A r m y  d i d  

n o t  h a v e  t o  b e  j o i n e d  a s  a d e f e n d a n t ,  s i n c e  i t  w a s  a l r e a d y  a 

p l a i n t i f f .  T h e  c o u r t  w a s  d i s c u s s i n g  j o i n d e r ,  n o t  l i a b i l i t y ,  a n d  

i n  n o  w a y  i n d i c a t e d  t h a t  a p p o r t i o n m e n t  i s s u e s  s h o u l d  p r e c e d e  t h e  

c o n t r i b u t i o n  p h a s e  o f  a  c a s e .



-  44
T h i s  S e c t i o n  [ g r a n t i n g  a n  o x l i c i t  r i g h t  

o f  c o n t r i b u t i o n ]  d o e s  n o t  a f f e c t  t h e  r i g h t  o f  

t h e  U n i t e d  S t a t e s  t o  m a i n t a i n  a  c a u s e  o f  

a c t i o n  f o r  c o s t  r e c o v e r y  u n d e r  S e c t i o n  1 0 7  o r  

i n j u n c t i v e  r e l i e f  u n d e r  S e c t i o n  1 0 6 ,  w h e t h e r  

a r - n o.t— t h e  U.,.S., - W a s  . a n  o w n e r  o r  o p e r a t o r  o f  a 

f a c i l i t y  o r  a g e n e r a t o r  o f  w a s t e  a t  t h e  s i t e ,

S e e  a l s o  H . R .  R e p .  9 9 - 2 5 3 ,  p a r t  3 a t  2 0 .  T h e s e  p a s s a g e s  s h o w  t h a t

t h e  p o s s i b l e  l i a b i l i t y  s t a t u s  o f  s o m e  f e d e r a l  a g e n c y  i n  s o m e

o t h e r  r o l e  d o e s  n o t  c o n v e r t  a n  a c t i o n  b r o u g h t  b y  t h e  U n i t e d

S t a t e s  a s  t r u s t e e  o f  t h e  S u p e r f u n d  i n t o  a n  a c t i o n  f o r

c o n t r i b u t i o n ,  w h e r e  t h e  U n i t e d  s t a t e s  i s  m e r e l y  a n  a d d i t i o n a l

p a r t y  w h o s e  s h a r e  o f  c o s t s  m u s t  b e  s o r t e d  o u t  w i t h  t h a t  o f  a l l

o t h e r s  a t  t h e  s a m e  t i m e .  T h i s  r e s u l t  i s  a l s o  c o m p e l l e d  b y  t h e

f r e q u e n t l y  e x p r e s s e d  p r i n c i p l e  t h a t  C o n g r e s s  i n t e n d s  S u p e r f u n d

l i a b i l i t y  t o  a s s u r e  r a p i d  c o s t  r e c o v e r y  a n d  r e p l e n i s h m e n t  o f  t h e

f u n d .  S e e ,  e . g . , D e d h a m  w a t e r  C o m p a n y . 8 9 5  F . 2 d  a t  1 0 8 1 - 1 0 8 2

( C E R C L A  p r o v i d e s  f o r  r a p i d  c o s t  r e c o v e r y  " b e c a u s e  t h e  r e s o u r c e s

o f  t h e  F u n d  a l o n e  a r e  s i m p l y  i n s u f f i c i e n t  t o  p r o v i d e  a n  a d e q u a t e

r e m e d y  t o  t h e  n a t i o n a l  p r o b l e m  o f  h a z a r d o u s  w a s t e  d i s p o s a l " ) . I f

t h e  j u d g m e n t  b e l o w  i s  u p h e l d ,  t h e  f u n d s  r e c o v e r e d  f r o m  d e f e n d a n t s

w i l l  g o  i n t o  t h e  S u p e r f u n d ,  a n d  b e  a v a i l a b l e  f o r  f u r t h e r

r e m e d i a t i o n  a t  t h e  B l u f f  R o a d  s i t e  o r  o t h e r  h a z a r d o u s  w a s t e

s i t e s .  I f  d e f e n d a n t s  l a t e r  w e r e  t o  p r o v e  t h e  e l e m e n t s  o f  S e c t i o n

1 0 7 ( a )  a g a i n s t  g o v e r n m e n t  a g e n c i e s ,  m o n e y  f o r  t h e  e q u i t a b l y

a l l o c a t e d  s h a r e  o f  t h o s e  a g e n c i e s  w o u l d  b e  p a i d  f r o m  t h e i r

b u d g e t s  o r  f r o m  g e n e r a l  r e v e n u e s  —  n o t  r e b a t e d  f r o m  t h e

S u p e r f u n d .  T h a  t w o  t y p e s  o f  r e c o v e r y  a r e  d i f f e r e n t  i n  k i n d ,  a n d

a r e  d e t e r m i n e d  i n  d i f f e r e n t  p h a s e s  o f  t h e  l i t i g a t i o n .



T h o  R e s t a t e m e n t  p a s s a g e  r e l i e d  u p o n  b y  t h e  g e n e r a t o r s  

( B r  2 3 )  i s  c l e a r l y  i n a p p o s i t e .  T h a t  i l l u s t r a t i o n ,  l i k e  t h e  

e a r l i e r  i l l u s t r a t i o n s  c i t e d  b y  t h e  g e n e r a t o r s  ( s e e  s u p r a  a t  ) 

i n v o l v e s  h a r m  t h a t  i s  r e a s o n a b l y  d i v i s a b l o  o n  t h e  b a s i s  o f  

v o l u m e ,  b e c a u s e  e a c h  d e f e n d a n t ,  a s  w e l l  a s  t h e  p l a i n t i f f ,  

d i s c h a r g e d  a n  i d e n t i c a l  s u b s t a n c e  ( w a t e r )  w h i c h  c a u s e d  a n  

i d e n t i c a l  i n j u r y  ( f l o o d i n g ) .  H e r o ,  t h o  i n j u r y  w a s  i n d i v i s i b l e ,  

a n d  a p p o r t i o n m e n t  q u e s t i o n s  a m o n g  d e f e n d a n t s  a n d  p l a i n t i f f s  m u s t  

b e  r e s o l v e d  i n  t h e  c o n t e x t  o f  a n y  l a t e r  c o n t r i b u t i o n  a c t i o n .

T h e  g e n e r a t o r s '  r e l i a n c e  ( B r  2 4 )  o n  U n i t e d  S t a t e s  v. 

C o n s e r v a t i o n  C h e m i c a l  C o . . 6 2 8  F. S u p p .  3 9 1  ( K . D . M o .  1 9 8 5 ) ,  i s  

c u r i o u s ,  s i n c e  t h a t  c a s e  s u p p o r t s  t h e  v e r y  p o i n t s  w e  m a k e  h e r e .

I n  C o n s e r v a t i o n  C h e m i c a l , t h e  U n i t e d  S t a t e s  s u e d  f o u r  g e n e r a t o r s  

a n d  t h e  o w n e r  a n d  o p e r a t o r  o f  t h e  s i t e .  T h e s e  p a r t i e s  f i l e d  

c l a i m s  a g a i n s t  s c o r e s  o f  o t h e r  g e n e r a t o r s ,  a n d  a l l e g e d  t h a t  

a g e n c i e s  c f  t h e  U n i t e d  S t a t e s  w e r e  r e s p o n s i b l e  f o r  s e m e  o f  t h e  

w a s t e s  a t  t h e  s i t e .  S e e  C o n s e r v a t i o n  C h e m i c a l , 6 1 9  F. S u p p  a t  

1 8 1 ,  2 3 7  n . 2 6 .  T h e  d i s t r i c t  c o u r t  b i f u r c a t e d  p r o c e e d i n g s  s o  t h a t  

l i a b i l i t y  w o u l d  b e  d e c i d e d  f i r s t ,  a n d  a p p o r t i o n m e n t  a m o n g  t h e  

p a r t i e s  l a t e r .  I d .  a t  2 2 9  ( " t h e  p l a i n t i f f  i s  e n t i t l e d  t o  r e c e i v e  

f u l l  r e l i e f  i n  P h a s e  O n e  f r o m  t h e  o r i g i n a l  d e f e n d a n t s  i f  t h e  

o r i g i n a l  d e f e n d a n t s  a r e  f o u n d  j o i n t l y  a n d  s e v e r a l l y  l i a b l e  * * * 

t h e  m e t h o d  o f  a p p o r t i o n m e n t  D u s t  a w a i t  d e t e r m i n a t i o n  i n  P h a s e  T w o  

o f  t h e s e  p r o c e e d i n g s  * * * " ) .  S e e  a l s o ,  6 2 8  F. S u p p .  a t  3 9 3 .  

A f t e r  t h e  U n i t e d  S t a t e s  r e a c h e d  a s e t t l e m e n t  a g r e e m e n t  w i t h  t h e  

o r i g i n a l  f o u r  g e n e r a t o r s  w h e r e i n  t h e y  a g r e e d  t o  c l e a n  u p  t h e



t i m o  —  t h e y  p r e s e n t  i s s u e s  t h i t  w i l l  o n l y  b o c o m n  r e l e v a n t  in a 

l a t e r  c o n t r i b u t i o n  a c t i o n . £ 2 /

d. ihfl landovnnrs .an?) —

U n l i k o  t h e  g e n e r a t o r s ,  t h e  l a n d o w n e r s  d o  n o t  a t t e m p t  t o  s h o w  t h a t  

t h e  h a m  a t  t h e  s i t e  i s  d i v i s i b l e .  T h e y  m e r e l y  r o l y  o n  t h e i r  

p u r p o r t e d  s t a t u s  a s  " i n n o c e n t *  p a r t i e s  ( B r  1 4 ) .  B u t  a s  w e  s h o w e d  

s u n r a  a t  2 9 ,  C E R C L A  i s  a  s t r i c t  l i a b i l i t y  s t a t u t e ,  a n d  t h e  

l a n d o w n e r s  w e r e  h a r d l y  i n n o c e n t  i n  a n y  e v e n t .  H a v i n g  s t o o d  i d l y  

b y  f o r  y e a r s  w h i l e  a n  e n v i r o n m e n t a l  p r o b l e m  o f  s t a g g e r i n g  

p r o p o r t i o n s  d e v e l o p e d  o n  t h e i r  l a n d ,  t h e y  c a n n o t  h o p e  t o  a v o i d  

j o i n t  a n d  s e v e r a l  l i a b i l i t y  b y  a r g u i n g  t h a t  t h e y  b e a r  n o  

r e s p o n s i b i l i t y  f o r  t h e  h a r m  a t  t h e  s i t e .

I V

T H E  D E C I S I O N  B E L O W  D O E S  N O T  V I O L A T E  C O N S T I T U T I O N A L  

P R I N C I P L E S  O F  S E P A R A T I O N  O F  P O W E R S

T h e  g e n e r a t o r s ' s e p a r a t i o n  o f  p o w e r s  a r g u m e n t  w a s  n o t  

r a i s e d  b e f o r e  t h e  d i s t r i c t  c o u r t .  T h e  r u l e  i n  t h i s  C o u r t  i s  t h a t  

" [ q ] u e s t i o n s  n o t  r a i s e d  a n d  p r o p e r l y  p r e s e r v e d  i n  t h e  t r i a l  f o r u m  

w i l l  n o t  b e  n o t i c e d  o n  a p p e a l ,  i n  t h e  a b s e n c e  o f  e x c e p t i o n a l  

c i r c u m s t a n c e s . "  U n i t e d  . s t a t e s  v, O n e  l9.7i.-Mercedga_3flng_2-r.Dg o s  

C o u o e . 5 4 2  F . 2 d  9 1 2 ,  9 1 5  ( 4 t h  C i r .  1 9 7 6 ) ;  U n i t e d  S t a t e s  v.. 

C h e s a p e a k e  6 O h i o  ? v ,  C O . . 2 1 5  F . 2 d  2 1 3  ( 4 t h  C i r .  1 9 5 4 ) .  T h e  

g e n e r a t o r s  s u g g e s t  n o  e x c e p t i o n a l  c i r c u m s t a n c e s ,  h e n c e ,  t h e i r  

b e l a t e d  s e p a r a t i o n  o f  p o w e r s  c h a l l e n g e  s h o u l d  b o  d i s r e g a r d e d .

2 2 /  i n  a n y  e v e n t ,  t h e  S t a t e  a n d  t h e  f e d e r a l  a g e n c y  g e n e r a t o r s  

h a v e  a g r e e d  t o  r e i m b u r s e  t h e  S u p e r f u n d  ( 2 / 2 3 / 8 4  o r d e r  a t  5; J A  ).



| j p u * | p i p ^ * -  —  —

A •• H v U ' S c  Q  s e a r c h  R c p o ^ ~
JO I NT  ANO S E U E R A l  L I A B I L I T Y

ABOL IT ION  OR M O D I F IC AT ION  
AS OF

JULY 1 9 8 7

ALABAMA

C o n t r i b u t o r y  no  c h a n g e s  
ALASKA

1 9 8 6  -  a n y  d e f e n d a n t  l e s s  t h a n  5 0  X a t  F a u l t  c a n n o t  be h e l d  j o i n t l y  
l i a b l e  F o r  m o r e  t h a n  two t i m e s  t h e  p e r c e n t a g e  o F  F a u l t .

* /  ARIZONA

1 9 8 7  -  A b o l i s h e d  e x c e p t  F o r :

1 .  i n t e n t i o n a l  t o r t s
2 .  h a z a r d o u s  w a s t e

ARKANSAS 

No c h a n g e s  

C A L I F O R N IA

1 9 8 6  -  A b o l i s h e d  F o r  n o n - e c o n o m i c  d a m a g e s  ( P r o p .  5 1 ) .
COLORADO

19 8 6  -  T o t a l  a b o l i t i o n
1 9 8 7  -  E x c e p t  i n  c a s e s  i n  w h i c h  t h e  d e f e n d a n t s :

1 .  a c t e d  i n  c o n c e r t
2 .  c o n s p i r e d  t o  c o m m i t  a  w r o n g f u l  a c t .

CONNECT ICUT

1 9 8 6  -  T o t a l  a b o l i t i o n  e x c e p t  w h e r e  t h e  d e f e n d a n t s  s h a r e  o f
j u d g m e n t  i s  u n c o l l a c t a b l e .
1 9 8 7  -  E x c e p t  F o r  e c o n om i c  d a m a g e s .

DELAWARE 

No c h a n g e s

I



/  FLORIDA
1 9 8 6  -  A b o l i s h e d  e x c e p t  f o r :

. c a s e s  l e s s  t h a n  $ 2 5 , 0 0 0  w o r t h  o f  t o t a l  d a m age s
2 .  i n t e n t i o n a l  t o r t s
3 .  f a u l t  f r e e  p l a i n t i f f s
4 .  l a n d  s a l e  p r a c t i c e s
5 .  p o l l u t i o n  c o n t r o l  c a s e s
6 .  s e c u r i t y  t r a n s a c t i o n s
7 .  a n t i - t r u s t
8 .  R ICO A c t  c a s e s

GEORGIA

1 9 8 7  -  A b o l i s h e d ,  h o w e u e r ,  a j u r y  may s p e c i f y  p a r t i c u l a r  d a m a g e s  a nd  
a w a r d  a j u r y  v e r d i c t  s e v e r a l l y .

/ H A W A I I

1 9 8 6  -  A b o l i s h e d  i n  n o n - e c o n o m i c  d a m a g e s  c a s e s  e x c e p t  f o r :

1 .  a d e f e n d a n t  i s  mo r e  t h a n  2 5  X a t  f a u l t
2 .  i n t e n t i o n a l  t o r t s
3 .  e n v i r o n m e n t a l  p o l l u t i o n
4 .  t o x » c  c a s e s
5 .  a i r c r a f t  a c c i d e n t s
6 .  s t r i c t  l i a b i l i t y  c a s e s
7 .  p r o d u c t  l i a b i l i t y  c a s e s
8 .  m o t o r  u e h i c l e  a c c i d e n t s

IDAHO

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 .  I n t e n t i o n a l  t o r t s
2 .  h a z a r d o u s  w a s t e s

/ I L L I N O I S  

1 9 8 6  -  A b o l i s h e d  e x c e p t  f o r *

1 .  d e f e n d a n t s  m o r e  t h a n  2 5  X a t  f a u l t
2 .  m e d i c a l  e x p e n s e s
3 .  m e d i c a l  m a l p r a c t i c e  c a s e s
4 .  e n u l r o n m e n t a l  c a s e s

INDIANA

1 9 8 4  -  f e t a l  a b o l i t i o n  

IOWA

1 9 8 4  -  L i m i t e d  t h e  d o c t r i n e  s o  i t  w o u l d  n o t  a p p l y  t o  d e f e n d a n t s  
f o u n d  t o  b e a r  l e s s  t h a n  5 0  p e r c e n t  o f  t o t a l  f a u l t  a s s i g n e d  t o  a l l  
p a r t i e s ,  l e a v i n g  t h em  l i a b l e  f o r  t h e i r  s e v e r a l  a m o u n t .  I o w a  1 9 8 4  
A c t .  S e c s . 6 6 8 . 1 - 6 6 8 . 3 ,  6 1 9  1 7 .



«

1 9 7 8  -  A b o l i s h e d  c a s e  l a w .  B r own  u K e i U ,  5 8 0  P . 2d 8 6 7  ( K a n .  1 9 7 8  )
KENTUCKY
No c h a n g e s

LOU I S I ANA

1 9 8 7  -  A b o l i s h e d  t o  t h e  e x t e n t  t h a t  a l e s s  t h a n  2 0  percent- 

a w a r d e d ! 0 * *”  r e s p o n s l b l e  f o r  mare 5 0  p e r c e n t  o f  t h e  d a mage s

MAINE- 

No c h a n g e s  

MARYLAND

C o n t r i b u t o r y  -  No c h a n g e s  

MASSACHUSETTS 
No c h a n g e s  

MICHIGAN

1 9 8 6  -  The  d o c t r i n e  is f u l l y  a p p l i c a b l e  i f  t h e  p l a i n t i f f  i s  f a u l t
e e .  I f  a p l a i n t i f f  i s  a t t r i b u t e d  w i t h  a n y  d e g r e e  o f  f a u l t  t h e

d o c t r i n e  a p p l i e s  a s  f o l l o w s :
. .  J *  a d e f e n d a n t  i s  s e v e r a l l y  l i a b l e  f o r  t h e  d e g r e e  o f  f a u l tt h e  c o u r t  o r  j u r y  a s s e s s e d :  a nd

t h e r e  i s  j o i n t  l i a b i l i t y  f o r  t h e  d e g r e e  o f  f a u l t  t h e
u n p a i d  p o r t i o n  a t  t h e  s ame  p e r c e n t a g e  o f  f a u l t  a s s e s s e d .
MINNESOTA 

No c h a n g e s  

M I S S I S S I P P I  

No c h a n g e s  

M I S S O U R I

1 9 8 7  -  i f  t h e  d e f e n d a n t  i s  l e s s  a t  f a u l t  t h a n  t h e  p l a i n t i f f  t h e
c e f e n d a n t  i s  l i m i t e d  t o  two t i m e s  t h e  l e v e l  o f  f a u l t  a s s e s s e d .
MONTANA

19 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 .  d e f e n d a n t s  m o r e  t h a n  5 0  X a t  f a u l t

KANSAS



s

No c h a n g e s  

J NEUADA

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 .  p r o d u c t  l i a b i l i t y  c a s e s
2 .  t o x i c  w a s t e s
3 .  i n t e n t i o n a l  t o r t s
4 .  c a s e s  i n  w h i c h  d e f e m . ' a n t s  a c t e d  i n  c o n c e r t  

NEW HAMPSHIRE

1 9 8 1  -  A b o l i s h e d  t h e  d o c t r i n e  i n  f a v o r  o f  s e v e r a l  l i a b i l i t y  N H 
Rev  S t a t .  Ann .  S e c .  5 0 7 . 7 - a .
NEW JERSEY

No c h a n g e s

NEW MEXICO

1 9 8 1  -  A b o l i s h e d  b y  c a s e  l a w .  A b o l i t i o n  w i t h  e x c e p t i o n s .
1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r r

1 .  i n t e n t i o n a l  t o r t s
2 .  s i t u a t i o n s  n o t  f o u n d  i n  t h e  m a i n  t e x t  o f  t h e  l e g i s l a t i o n  

and  " h a v i n g  s o u n d  b a s i s  i n  p u b l i c  p o l i c y "
3. among  d e f e n d a n t s  who h a v e  a  r e l a t i o n s h i p  i m p o s i n q  

v i c a r i o u s  l i a b i l i t y
4 .  d e f e n d a n t s  h e l d  s t r i c t l y  l i a b l e  f o r  t h e  m a n u f a c t u r e  a n d  

s a l e  o f  a d e f e c t i v e  p r o d u c t

/  NEW YORK

1 9 8 6  -  A b o l i s h e d  i n  n o n - e c o n o m i c  d am a g e s  c a s e s  e x c e p t  f o r :

1 .  a d e f e n d a n t  who i s  m o r e  t h a n  5 0  X a t  f a u l t
2 .  a d m i n i s t r a t i v e  h e a r i n g s
3. i n  w o r k e r s '  c o m p e n s a t i o n  c a s e s  w h i c h  i m p l e a d  t h i r d  p a r t i e s  
4-. i n t e n t i o n a l  t o r t s
5 .  t o x i c  t o r t s
6 .  p r o d u c t  l i a b i l i t y  c a s e s  w h e r e  t h e  r e s p o n s i b i l i t y  c a n n o t  

be  j o i n e d  t o  t h a  a c t i o n
7 .  c o n s t r u c t i o n  c a s e s
8 .  c o n t r a c t  c a s e s
9 .  m o t o r  v e h i c l e  c a s e s

NEBRASKA
V



NORTH CAROLINA
• «

*

C o n t r i b u t o r y  no  c h a n g e s
\

NORTH OAKOTA

1 9 8 7  -  A b o l i s h e d  e x c e p t  f o r :

1 .  i n t e n t i o n a l  t o r t s
2 .  c a s e s  i n  w h i c h  d e f e n d a n t s  a c t e d  i n  c o n c e r t

OHIO

1 9 8 0  -  T o t a l  a b o l i t i o n  ( O h i o  Rev  C o d e )
OKLAHOMA

1 9 7 8  and  1 9 8 1  -  C a s e  l a w  w h i c h  l i m i t s  t h e  r u l e  t o  c a s e s  w h e r e
d am a g e s  c a n n o t  be  a p p o r t i o n e d  o r  when  p l a i n t i f f  i s  n o t  a t  f a u l t .
OREGON

1 9 8 7  -  L i m i t s  t h e  d o c t r i n e  t o  d e f e n d a n t s  who a r e  15 p e r c e n t  o r  m o r e
r e s p o n s i b l e . The d o c t r i n e  a p p l i e s  i n  f u l l  i n  p o l l u t ! o n !  h a z a r S o u t  w a s t e  a nd  r a d i o a c t i v e  w a s t e  c a s e s .  n a z a r o o u s

PENNSYLVANIA
No c h a n g e s

RHODE ISLAND

No c h a n g e s

SOUTH CAROLINA

C o n t r i b u t o r y  n o  c h a n g e s
SOUTH OAKOTA

! 9 a 7 ™ i ) n\l t , d  ^ ° l n t  f o r  t h o , #  wh0 a r * 5 0  *  o r  l e s s  r e s p o n s i b l e  f o r  
o f  V . u U ;  n o  mo(- *  t h a n  t h , l r

TENNESSEE

C o n t r i b u t o r y  -  No c h a n g e s



»

1 9 8 7  -  ' I n  o r d e r  t o  b e  h e l d  j o i n t l y  l i a b l e ,  a a e f v n d a n t ' s  p e r c e n t a g e  
o f  r e s p o n s i b l y  m u s t  r e a c h  c o r t a i n  t h r e s h o l d s

1.  I n  n e g l i g e n c e  a n d  m a l p r a c t i c e  c a s e s
a .  " T e x a s  R u l e "  -  d e f e n d a n t ' s  p e r c e n t a g e  o f  r e s p o n s i b i l i t y  

m u s t  bo  g r e a t e r  t h a n  t h e  p l a i n t i f f ' s ;  a n d
b .  2 1  X  t h r e s h o l d  -  d e f e n d a n t ' s  p e r c e n t a g e  o f  

r e s p o n s i b i l i t y  m u s t  b e  g r e a t e r  t h a n  2 0  X .
2 .  I n  p r o d u c t s  l i a b i l i t y  c a s e s  a d e f e n d a n t s  m u s t  r e a c h  t h e  21 X t h r e s h o l d .
3 .  W h e r e  t h e  p l a i n t i f f  i s  f a u l t  f r e e  t h e  d e f e n d a n t  m u s t  r e a c h  a 11 X t h r e s h o l d .
4 .  T h e r e  i s  n o  t . ^ r e  h o l d  f o r  d e f e n d a n t s  i n  p o l l u t i o n  i n j u r y  

c a s e s  a n d  t o x i c  t o r t s .

UTAH

1 9 8 6  -  T o wa l  a b o l i t i o n .
UERMONT

1 9 8 1  -  A b o l i s h e d  t h e  d o c t r i n e  i n  f a v o r  o f  s e v e r a l  l i a b i l i t y .  U t .  
S t a t .  Ann .  T i t .  1 2 .  S e c .  1 0 3 6 .

U I R C I N I A

C o n t r i b u t o r y  n o  c h a n g e s  

/W A SH INGTON

1 9 8 6  -  A b o l i s h e d  e x c e p t  f o r :

1 .  f a u l t  f r e e  p l a i n t i f f
2 .  d e f e n d a n t s  a c t e d  i n  c o n c e r t
3 .  h a z a r d o u s  w a s t e
4 .  b u s i n e s s  t o r t s
5 .  m a n u f a c t u r i n g  o f  g e n e r i c  p r o d u c t s  

WEST U I R C I N I A
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H B  6 6  S T R I C T  L I A B I L I T Y  F O R  H A Z A R D O U S  S U B S T A N C E  R E L E A S E

A l a s k a ' 3  f i n a n c i a l  b u r d e n  of  c l e a n i n g  u p  H a z a r d o u s  s u b s t a n c e s  i s  j u s t  
e m e r g i n g .  D E C  w i l l  s c o n  p u b l i s h  t h e i r  i n v e n t o r y  on  2 0 0  l : n o w n  an d  n e w  
s i t e s  d o c u m e n t e d  on  th e  K e n a i  P e n i n s u l a  a l o n e .  T h e r e  are a n  e s t i m a t e d  
5 0 0  s i t e s  s t a t e w i d e  a w a i t i n g  s o l u t i o n s .

H B  6 3  w o u l d  s t r e n g t h e n  A l a s k a  s t a t u t e s  t h a t  d e t e r m i n e  
r e s p o n s i b i l i t y  for h a z a r d o u s  s u b s t a n c e  r e l e a s e .  C u r r e n t  s t a t u t e s  g o  n o t  
c l e e r l y  a t t a c h  l i a b i l i t y  to a n y o n e  e x c e p t  the  p e r s o n  w n o  o w n s  or  o p e r a t e s  
th e  f a c i l i t y  at th e  t i m e  o f  r e l e a s e .  T h i s  a l l o w s  p a s t  o p e r a t o r s ,  
g e n e r a t o r s ,  a n d  t r a n s p o r t e r s  of  t h e  w a s t e  to  e s c a p e  r e s p o n s i b i l i t y .  T h e  
S t a t e  an d  l o c a l  c o m m u n i t i e s  c a n  n o  l o n g e r  be  e x p e c t e d  to s h o u l d e r  the  
e n o r m o u s  c o s t s  r e s u l t i n g  f r o m  a n o t h e r 's  n e g l e c t .  F o r  e x a m p l e ,  th e  P e t e r s  
Cr e ek  c l e a n  u p  w i l l  c o s t  th e  p u b l i c  1 2  m i l l i o n  d o l l a r s .  T h i s  D i l l  w o u l d  
d i r e c t l y  c o n n e c t  t h e  r e s p o n s i b l e  p a r t i e s  to  t n e  c o s t  of  the  c l e a n u p  of a 
r e l e a s e  T h i s  w o u l d  be  a p o w e r f u l  i n c e n t i v e  to  h a n d l e  a n d  d i s p o s e  of 
h a z a r d o u s  s u b s t a n c e s  p r o p e r l y

T h e  b i l l  , s  m o d e l e d  a f t e r  th e  f e d e r a l  C o m p r e h e n s i v e  E n v i r o n m e n t a l  
R e s p o n s e  C o m p e n s a t i o n  a n d  L i a b i l i t y  A c t  ' C E R C L A ) ,  w h i c h  i s  t n e  l a w  t h e t  
c r e a t e d  th e  f e d e r a l  S u p e r f u n d  i n  1 9 8 0 .  T n $  l e g i s l a t i o n  w i l l  a l l o w  the 
s a m e  l a w s  u s e d  i n  f e d e r a l  c o u r t  tc b e  a p p l i e d  to  s t a t e  c o u r t s

T h e  A l a s k a  E n v i r o n m e n t a l  L o b b y  s t r o n g l y  s u p p o r t s  t h e  
p r o p o s e d  l e g i s l a t i o n .  T h i s  i s  a n  i m p o r t a n t  s t e p  t o w a r d  d e v e l o p i n g  
p u o l i c  n e a i t h  s a f e g u a r d s  a n d  l a w s  n e c e s s a r y  f o r  a c t i v e  p r e v e n t i o n  anc  
a l l e v i a t i n g  t n e  S t a t e ' s  m o n e t a r y  o u r c e n

'ssue r a r e r  p r e p a r e d  by Lenore S w p m g t o n  J 2 .3 / 6 9
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S t a t e  o f  A l a s k a
a r n c E  o r  t H t  g o v e r n o r  

J  tr tf a a u

J a n u a r y  9, 1 9 8 9

T h e  H o n o r a b l e  S a m  C o t t e n  
S p e a k e r  o f  t h e  H o u s e  

A l a s k a  S t a t e  L e g i s l a t u r e  

P . O .  B o x  V  
J u n e a u ,  A K  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  C o t t e n :

U n d e r  t h e  a u t h o r i t y  o f  a r t .  I l l ,  s e c .  1 8 ,  o f  t h e  A l a s k a  

C o n s t i t u t i o n ,  I a m  t r a n s m i t t i n g  a  b i l l  r e l a t i n g  t o  l i a b i l i t y ,  

f o r  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  a h a z a r d o u s  s u b ­
s t a n c e  a n d  t o  r e c o v e r y  o f  S t a t e  c o s t s  i n c u r r e d  i n  c o n t a i n i n g  

o r  c l e a n i n g  u p  o f  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  s p i l l .

T h i s  b i l l  i s  n e c e s s a r y  t o  c l a r i f y  w h o  i s  p o t e n t i a l l y  l i a b l e  

f o r  t h e  d a m a g e s  t h a t  m i g h t  o c c u r ,  a n d  t h e  e x p e n s e s  t h a t  

m i g h t  b e  i n c u r r e d ,  b e c a u s e  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  

r e l e a s e  o f  a -  h a z a r d o u s  s u b s t a n c e .  T h e  b i l l  i s  a l s o  

n e c e s s a r y  t o  p r o v i d e  t h e  S t a t e  w i t h  a n  a d d e d  o p p o r t u n i t y  t o  

r e c o v e r  t h e  c o s t s  a s s o c i a t e d  w i t h  r e s p o n d i n g  t o  t h e  r e l e a s e  

o f  o i l  o r  a h a z a r d o u s  s u b s t a n c e .

S e c t i o n  1 o f  t h e  b i l l  r e p e a l s  a n d  r e e n a c t s  e x i s t i n g  

A S  4 6 . 0 3 . 8 2 2 ,  w h i c h ,  i n  i t s  c u r r e n t  f o r m ,  d o e s  n o t  p r o v i d e  

t h e  s p e c i f i c i t y  n e c e s s a r y  t o  i d e n t i f y  a l l  t h e  p o t e n t i a l  

r e s p o n s i b l e  p e r s o n s  w h o  a r e  l i a b l e  f o r  t h e  r e l e a s e  o r  

t h r e a t e n e d  r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e .  R e e n a c t e d  

A S  4 6 . 0 3 . 8 2 2 ( a )  w o u l d  i d e n t i f y  t h o s e  p e r s o n s  a s  f o l l o w s :

(1) t h e  o w n e r  a n d  p e r s o n  c o n t r o l l i n g  t h e  s u b s t a n c e  a t  

t h e  t i m e  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e ;

(2) t h e  o w n e r  a n d  o p e r a t o r  o f  a f a c i l i t y  o r  v e s s e l  

f r o m  w h i c h  t h e  r e l e a s e  o c c u r r e d  o r  w a s  t h r e a t e n e d ;  i f  a 

f a c i l i t y  o r  v e s s e l  i s  a b a n d o n e d ,  t h e  o w n e r ,  o p e r a t o r  a n d  a n y  

o t h e r  p e r s o n  c o n t r o l l i n g  a c t i v i t i e s  o n  t h e  f a c i l i t y  o r  

v e s s e l  j u s t  b e f o r e  a b a n d o n m e n t ;

(3) t h e  o w n e r  o r  o p e r a t o r  o f  a  f a c i l i t y  o r  v e s s e l  f r o m  

w h i c h  t h e  r e l e a s e  o c c u r r e d  o r  w a s  t h r e a t e n e d ,  a t  t h e  t i m e  

t h e  s u b s t a n c e  w a s  r e c e i v e d  b y  t h e  f a c i l i t y  o r  v e s s e l ;
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(4) t h e  o w n e r  o f  t n e  s u b s t a n c e  w h o  a r r a n g e s  f o r  d i s ­
p o s a l ,  t r e a t m e n t ,  o r  t r a n s p o r t  f o r  d i s p o s a l  o r  t r e a t m e n t  b y  

a t h i r d  p a r t y ,  i f  a r e l e a s e  o c c u r s  o r  w a s  t h r e a t e n e d  a t  a 

f a c i l i t y  o r  i n c i n e r a t i o n  v e s s e l  t h a t  c o n t a i n e d  t h e  s u b s t a n c e  
a n d  w a s  o w n e d  o r  o p e r a t e d  b y  t h a t  t h i r d  p a r t y ;  a n d

(5) a  p e r s o n  w h o  t r a n s p o r t e d  o r  a c c e p t e d  t h e  s u b s t a n c e  

f o r  t r a n s p o r t  t o  t h e  p l a c e  f r o m  w h i c h  t h e  r e l e a s e  o c c u r r e d  
o r  w a s  t h r e a t e n e d ,  i f  i n  f a c t  t h e  p e r s o n  c h o s e  t h a t  p l a c e .

R e e n a c t e d  A S  4 6 . 0 3 . 8 2 2 ( b )  w o u l d  p r o v i d e  r e l i e f  f r o m  s t r i c t  

l i a b i l i t y  f o r  a  p e r s o n  w h o  p r o v e s  b y  c l e a r  a n d  c o n v i n c i n g  

e v i d e n c e  t h a t  a n  i n c i d e n t  w a s  c a u s e d  b y  a n  a c t  o f  w a r ,  b y  a n  
a c t  o f  G o d ,  o r  i n t e n t i o n a l  o r  n e g l i g e n t  c o n d u c t  b y  c e r t a i n  

t h i r d  p a r t i e s .  T h e  r e l i e f  f r o m  s t r i c t  l i a b i l i t y  f o r  a n  a c t  

o f  G o d  o r  f o r  t h e  i n t e n t i o n a l  o r  n e g l i g e n t  c o n d u c t  o f  

c e r t a i n  t h i r d  p a r t i e s  m u s t  b e  p r e m i s e d  u p o n  t h e  f a c t  t h a t  

t h e  p e r s o n ,  w i t h i n  a r e a s o n a b l e  t i m e ,  d i s c o v e r s  t h e  r e l e a s e  

o r  t h e  t h r e a t e n e d  r e l e a s e  a n d  b e g i n s  t o  c o n t a i n  a n d  c l e a n  i t  

u p .

R e e n a c t e d  A S  4 6 . 0 3 . 8 2 2 ( c )  w o u l d  c l a r i f y  t h a t  t h e  r e l i e f  f r o m  

s t r i c t  l i a b i l i t y  f o r  t h e  i n t e n t i o n a l  o r  n e g l i g e n t  c o n d u c t  o f  

a t h i r d  p a r t y  i s  a l s o  l i m i t e d  b y  f a c t o r s  r e l a t i n g  t o  t h e  w a y  
a  f a c i l i t y  i s  a c q u i r e d ,  i n c l u d i n g  (1) t h a t  t h e  p e r s o n  d i d  

n o t  k n o w  a n d  h a d  n o  r e a s o n  t o  k n o w  t h a t  t h e  f a c i l i t y  h a d  a 

h a z a r d o u s  s u b s t a n c e  d i s p o s e d  o n ,  i n ,  o r  a t  i t ;  (2) t h a t  a 

g o v e r n m e n t  e n t i t y  a c q u i r e d  t h e  f a c i l i t y  b y  e s c h e a t ,  e m i n e n t  

d o m a i n ,  o r  a n o t h e r  i n v o l u n t a r y  t y p e  o f  t r a n s f e r ;  o r  (3) t h a t  

t h e  f a c i l i t y  w a s  a c q u i r e d  b y  i n h e r i t a n c e  o r  b e q u e s t .

R e e n a c t e d  A S  4 6 . 0 3 . 8 2 2 ( d )  w o u l d  e s t a b l i s h  t h e  s t a n d a r d s  b y  

w h i c h  a  p e r s o n  c a n ,  u n d e r  s u b s e c .  ( c ) , b e  c o n s i d e r e d  t o  h a v e  

h a d  " n o  r e a s o n  t o  k n o w . "

R e e n a c t e d  A S  4 6 . 0 3 . 8 2 2 ( e )  w o u l d  p r o v i d e  t h a t  t h e  l i a b i l i t y  

o f  a p r e v i o u s  o w n e r  o r  o p e r a t o r  o f  a f a c i l i t y  i s  n o t  

l e s s e n e d  i f  t h a t  o w n e r  o r  o p e r a t o r  i s  o t h e r w i s e  l i a b l e  a n d  

i f  t h a t  o w n e r  o r  o p e r a t o r  t r a n s f e r s  o w n e r s h i p  w i t h o u t  

d i s c l o s i n g  t h e  f a c t  o f  a r e l e a s e  o r  t h r e a t e n e d  r e l e a s e .  

S u c h  a p e r s o n  m a y  n o t  o b t a i n  r e l i e f  f r o m  s t r i c t  l i a b i l i t y  

u n d e r  t h i s  s e c t i o n .

R e e n a c t e d  A S  4 6 . 0 3 . 8 2 2 ( f )  w o u l d  c l a r i f y  t h a t  t h e  l i a b i l i t y  

o f  a p e r s o n  w h o  c a u s e s  o r  c o n t r i b u t e s  t o  a  r e l e a s e  o r  a 

t h r e a t e n e d  r e l e a s e  i s  n o t  a f f e c t e d  b y  A S  4 6 . 0 3 . 8 2 2 .  S u c h  a 

p e r s o n  i s  l i a b l e  i n  a n y  e v e n t .

R e e n a c t e d  A S  4 6 . 0 3 . 8 2 2 ( g )  w o u l d  p r o v i d e  t h a t  a p e r s o n  

o t h e r w i s e  l i a b l e  m a y  n o t  t r a n s f e r  l i a b i l i t y  b y  a g r e e m e n t .  

H o w e v e r ,  t h i s  s u b s e c t i o n  m a k e s  c l e a r  t h a t  p e r s o n s  w h o  a r e  

l i a b l e  u n d e r  A S  4 6 . 0 3 . 8 2 2  m a y  b e  i n s u r e d  o r  i n d e m n i f i e d ,  a n d  

m a y  e n f o r c e  s u c h  a g r e e m e n t s  a g a i n s t  o t h e r  p e r s o n s .
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S e c t i o n  2 o f  t h e  b i l l  a m e n d s  A S  4 6 . 0 3 . 8 2 6  b y  b r o a d l y  d e f i n ­
i n g  t h e  t e r m  " f a c i l i t y , "  a n ^  d e f i n e s  t h e  ^ e r m s  " n a t u r a l  

r e s o u r c e s "  a n d  " v e s s e l . "

S e c t i o n  3 o f  t h e  b i l l  i s  n e e d e d  b e c a u s e  o f  c a s e s  i n  w h i c h  

p a r t i e s  r e s p o n s i b l e  f o r  o i l  o r  h a z a r d o u s  s u b s t a n c e  s p i l l s  

h a v e  d e c l a r e d  b a n k r u p t c y  o r  l e f t  t h e  s t a t e .  T h e  S t a t e  c o u l d  

b e  l e f t  t o  r e m o v e  t h e  h a z a r d  w i t h  l i t t l e  h o p e  o f  r e c o v e r i n g  

t h e  c o s t s .  T h e  c l e a n u p  o f  s u c h  d i s c h a r g e s  c a n  b e  e n o r m o u s l y  

e x p e n s i v e .

S e c t i o n  3 a d d s  a  n e w  s e c t i o n  t o  A S  4 6 . 0 8 ,  t h e  c h a p t e r  o n  o i l  
a n d  h a z a r d o u s  s u b s t a n c e  r e l e a s e s .  N e w  A S  4 6 . 0 8 . 0 7 5 ( a )  

c r e a t e s  a  l i e n  i n  f a v o r  o f  t h e  S t a t e  w h e n e v e r  m o n e y  f r o m  t h e  
o i l  a n d  h a z a r d o u s  s u b s t a n c e  r e l e a s e  r e s p o n s e  f u n d  o r  a n y  

o t h e r  S t a t e  f u n d  is u s e d  t o  r e s p o n d  t o ,  c o n t a i n ,  c l e a n  u p ,  

o r  m i t i g a t e  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  s p i l l ,  o r  i s  u s e d  

t o  r e s p o n d  t o  a  s u b s t a n t i a l  t h r e a t  o f  s u c h  a  s p i l l .  T h e  
l i e n  w o u l d  b e  e f f e c t i v e  a g a i n 3 t  a l l  p r o p e r t y  o f  t h e  p e r s o n s -  

l i a b l e  f o r  t h e  s p i l l .

N e w  A S  4 6 . 0 8 . 0 7 5 ( b )  w o u l d  i d e n t i f y  t h e  m e t h o d  f o r  e n f o r c i n g  

t h e  l i e n  a g a i n s t  r e a l  p r o p e r t y ,  i n c l u d i n g  a  r e q u i r e m e n t  o f  

r e c o r d i n g  t h e  c e r t i f i c a t e  o f  l i e n  a n d  g i v i n g  n o t i c e  t o  t h e  
l i a b l e  p a r t y  a n d  t o  a n y o n e  e l s e  w i t h  a n  i n t e r e s t  i n  t h e  

p r o p e r t y .

N e w  A S  4 6 . 0 8 . 0 7 5 ( c )  w o u l d  r e q u i r e  t h e  c o m m i s s i o n e r  o f  t h e  

D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  t o  c e r t i f y  t h a t  a 

l i e n  h a s  b e e n  r e d u c e d  o r  s a t i s f i e d  i f  p a y m e n t s  a r e  m a d e  o n  

t h e  l i a b l e  p a r t y ' s  o b l i g a t i o n .

N e w  A S  4 6 . 0 8 . 0 7 5 ( d )  w o u l d  p e r m i t  t h e  o w n e r  o f  p r o p e r t y  

a g a i n s t  w h i c h  s u c h  a l i e n  h a s  b e e n  a s s e r t e d ,  t o  s e e k  a  c o u r t  

o r d e r  r e m o v i n g  i t .  T h e  l i e n  m a y  b e  r e l e a s e d  b y  t h e  c o u r t ,  
t o  t h e  e x t e n t  o f  t h e  p e r s o n ' s  o w n e r s h i p  i n t e r e s t  i n  i t ,  i f  

t h a t  p e r s o n  c a n  s h o w  t h a t  h e  o r  s h e  i s  n o t  l i a b l e  f o r  t h e  

S t a t e ' s  c o s t s  i n  a n  o i l  o r  h a z a r d o u s  s u b s t a n c e  c l e a n u p  o r  i n  

r e s p o n d i n g  t o  a  t h r e a t  o f  s u c h  a  s p i l l .

I n  a n  e r a  w h e n  h a z a r d o u s  s u b s t a n c e s  a r e  a n  i n c r e a s i n g  p a r t  
o f  o u r  e n v i r o n m e n t ,  a n d  w h e n  t h e  S t a t e  m u s t  s a f e g u a r d  t h e  

m o n e y  a v a i l a b l e  t o  i t  f o r  p r o t e c t i n g  t h e  p u b l i c  h e a l t h ,  I 

b e l i e v e  t h a t  t h i s  b i l l  w o u l d / g i v e  u s  i m p o r t a n t  t o o l s  t o  

r e s p o n d  t o  b o t h .  I u r g e  y o u r / s u p p o r t  xTfv i t .

( / S i n c e r e l f e w .  I

[teve C o w p e r  

o v e r n o r

i



go0399hJ

Original sponsor: Rules/Governor

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 68 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to liability for the release or

threatened release of a hazardous substance; recovery 

of state costs for an oil or hazardous substance

release; liability of response action contractors;

and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 40.17.110(b) is amended by adding a new paragraph to

read:

(60) a certificate relating to a lien under AS 46.08.075.

* Sec. 2. AS 46.03.822 is repealed and reenacted to read:

Sec. 46.03.822. STRICT LIABILITY FOR THE RELEASE OF HAZARDOUS 

SUBSTANCES. (a) Notwithstanding any other provision or rule of law 

and subject only to the defenses set out in (b) of this section, the

following persons are strictly liable, jointly and severally, for

damages to persons or property, whether public or private, including 

damage to the natural resources of the state or a municipality, and 

for the costs of response, containment, removal, or remedial action 

incurred by the state or a municipality, resulting from an unpermitted 

release of a hazardous substance or, with respect to response costs, 

the substantial threat of an unpermitted release of a hazardous sub­

stance :

(1) the owner of, and the person having control over, the

hazardous substance at the time of the release or threatened release;

(2) the owner, and the operator, of the facility or vessel

-1- CSHB 6 8 (Jud)
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from which the release occurred or was threatened to occur;

(3) in the case of an abandoned facility or vessel, the

owner, the operator, and any other person who controlled activities at 

the facility or on the vessel immediately before the abandonment;

(A) a person who owned or operated the facility or vessel

from which the release occurred or was threatened to occur at the time

the hazardous substance was received by the facility or vessel;

(5 ) a person who owned, controlled, or possessed the haz­

ardous substance and who arranged for disposal, storage, or treatment 

of the substance by another party or entity, or arranged with a trans­

porter to transport the substance for disposal, storage, or treatment 

by another party or entity, if the release occurred or vras threatened 

to occur at a facility or vessel that contained the substance and that 

was owned or operated by any other party or entity; and

(6 ) a person who transported the hazardous substance, or 

accepted the hazardous substance for transport, to the facility or 

vessel from which the release occurred or was threatened to occur, if 

the person selected the facility or vessel.

(b) In an action to recover damages or costs, a person otherwise

liable under this section is relieved from strict liability if the

person proves

(1) that the release or threatened release of the hazardous 

substance to which the damages relate occurred solely as a result of

(A) an act of war;

(B) e x c e p t  a s  p r o v i d e d  u n d e r  A S  4 6 . 0 3 . 8 2 3 ( c ) ,  a n

i n t e n t i o n a l  o r  n e g l i g e n t  a c t  o r  orn i s ^ ' o n  o f  a t h i r d  p a r t y ,  o t h e r  

t h a n  a p a r t y  o r  i t s  a g e n t s  i n  p r i v i t y  o f  c o n t r a c t  w i t h ,  o r  e m ­

p l o y e d  b y ,  t h e  p e r s o n ,  a n d  t h a t  t h e  p e r s o n

(i) e x e r c i s e d  d u e  c a r e  w i t h  r e s p e c t  t o  t h e

C S H B  6 8 ( J u d )  - 2 -
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h a z a r d o u s  s u b s t a n c e ;  a n d

(ii) t o o k  r e a s o n a b l e  p r e c a u t i o n s  a g a i n s t  t h e  a c t  !

o r  o m i s s i o n  o f  t h e  t h i r d  p a r t y  a n d  a g a i n s t  t h e  c o n s e q u e n c e s  1

|
o f  t h e  a c t  o r  o m i s s i o n ;  o r  i

I
(C) a n  a c t  o f  G o d ;  a n d

(2) i n  r e l a t i o n  t o  ( 1 ) ( B )  o r  (C) o f  t h i s  s u b s e c t i o n ,  t h a t
I

t h e  p e r s o n ,  w i t h i n  a  r e a s o n a b l e  p e r i o d  o f  t i m e  a f t e r  t h e  a c t  o c c u r r e d ,

(A) d i s c o v e r e d  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  o f  

t h e  h a z a r d o u s  s u b s t a n c e ;  a n d

(B) b e g a n  o p e r a t i o n s  t o  c o n t a i n  a n d  c l e a n  u p  t h e  

h a z a r d o u s  s u b s t a n c e .

(c) F o r  p u r p o s e s  o f  ( b ) ( 1 ) ( B )  o f  t h i s  s e c t i o n ,  a  t h i r d  p a r t y  o r  

a n  a g e n t  o f  a  t h i r d  p a r t y  is i n  p r i v i t y  o f  c o n t r a c t  w i t h  t h e  p e r s o n  

w h o  is o t h e r w i s e  l i a b l e ,  i f  t h e  t h i r d  p a r t y  o r  i t s  a g e n t  a n d  t n e

p e r s o n  a r e  p a r t i e s  t o  a  l a n d  c o n t r a c t ,  d e e d ,  o r  o t h e r  i n s t r u m e n t  

t r a n s f e r r i n g  t i t l e  o r  p o s s e s s i o n  o f  t h e  r e a l  p r o p e r t y  o n  w h i c h  t h e  

f a c i l i t y  i n  q u e s t i o n  is l o c a t e d ,  u n l e s s  t h a t  p r o p e r t y  w a s  a c q u i r e d  b y  

t h e  p e r s o n  a f t e r  t h e  d i s p o s a l  o r  p l a c e m e n t  o f  t h e  h a z a r d o u s  s u b s t a n c e  

o n ,  i n, o r  a t  t h e  f a c i l i t y ,  a n d  t h e  p e r s o n  e s t a b l i s h e s  t h a t  t h e  p e r s o n

h a s  s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  ( b ) ( 1 ) ( E )  o f  t h i s  s e c t i o n  a n d  e s t a b ­

l i s h e s  t h a t

(1) a t  t h e  t i m e  t h e  p e r s o n  a c q u i r e d  t h e  f a c i l i t y  t h e  p e r s o n

d i d  n o t  k n o w  a n d  h a d  n o  r e a s o n  t o  k n o w  t h a t  a h a z a r d o u s  s u b s t a n c e  t h a t  

i s  t h e  s u b j e c t  o f  t h e  r e l e a s e  o r  t h r e a t e n e d  r e l e a s e  w a s  d i s p o s e d  o f  

o n ,  i n ,  o r  a t  t h e  f a c i l i t y ;  o r

(2) t h e  p e r s o n  is a g o v e r n m e n t a l  e n t i t y  t h a t  a c q u i r e d  t h e  

f a c i l i t y  b y  e s c h e a t ,  o r  t h r o u g h  a n o t h e r  i n v o l u n t a r y  t r a n s f e r  o r  a c q u i ­

s i t i o n ,  o r  t h r o u g h  t h e  e x e r c i s e  o f  e m i n e n t  d o m a i n  a u t h o r i t y  b y  p u r ­

c h a s e  o r  c o n d e m n a t i o n .

- 3 -  CSHB 6 8 (J u d )
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(d) To establish that a person had no reason to know that the 

hazardous substance was disposed of on, in, or at the facility, as 

provided in (c)(1) of this section, the person must have undertaken, 

at the time of acquisition, all reasonable inquiries into the previous 

ownership and uses of the property consistent with good commercial or 

customary practice in an effort to minimize liability. For purposes

of this subsection a court shall take into account all relevant facts,

including

(1) any specialized knowledge or experience the person has;

(2) the relationship "he purchase price to the value of

the property if it were uncontaminated;

(3) commonly known or reasonably ascertainable information 

about the property;

(A) the obviousness of the presence or likely presence of

contamination at the property; and

(5) the ability to detect contamination by appropriate
i*

inspection.

(e) This section does not diminish the liability of a person who 

previously owned or operated a facility or vessel and who would other­

wise be liable. If the person obtained actual knowledge of the re­

lease or threatened release of a hazardous substance at the facility 

or vessel and subsequently transferred ownership to another without 

disclosing that knowledge, the person is liable under (a)(2) of this 

section, and a defense under (b)(1)(B) of this section is not avail­

able to the person.

(f) This section does not diminish the liability of a person

who, by an act or omission, caused or contributed to the release or

threatened release of a hazardous substance t lat is the subject of the 

action relating to the facility or vessel.

CSHB 6 8 (Jud) -A-



(g) An indemnification, hold harmless, or similar agreement, or 

conveyance of any nature is not effective to transfer liability under 

this section from the owner or operator of a facility or vessel or 

from a person who might be liable for a release or substantial threat 

of a release under this section. This subsection does not bar an 

agreement to insure, hold harmless, or indemnify a party to the agree­

ment for liability under this section. This subsection does not bar a 

cause of action that an owner, operator, or other person subject to

liability under this section, or a guarantor, has or would have, by

reason of subrogation or otherwise against another person.

(h) The state or a municipality is not liable under this section

for costs or damages as a result of actions taken in response to an

emergency created by a release or threatened release of a hazardous 

substance generated by or from a facility or vessel owned by another 

person unless the actions taken by the state or municipality consti­

tute gross negligence or intentional misconduct.

* Sec. 3. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.823. HAZARDOUS SUBSTANCE RESPONSE ACTION CONTRACTORS,

(a) A person who is a response action contractor with respect to a 

release or threatened release of a hazardous substance is not civilly 

liable for injuries, costs, damages, expenses, or other liability that 

results from the release or threatened release unless the release or 

threatened release is caused by an act or omission of the response 

action contractor that is negligent or grossly negligent or consti­

tutes intentional misconduct. To show negligence by a response action 

contractor, a claimant must show that the acts or omissions of the 

contractor under the response action contract were not in accordance 

with generally accepted professional standards and practices at the 

time the response action services were performed.

-5- CSHB 6 8 (Jud)
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(b) The liability limitation under (a) of this section does not 

apply to a response action contractor who would otherwise be strictly 

liable under any other provision of state or federal law.

(c) The defense provided in AS 46.03.822(b)(1)(B) is not avail­

able to a potentially liable person with respect to costs or damages 

caused by an act or omission of a response action contractor.

(d) Except as provided in (c) of this section, this section does 

not affect the liability under this chapter or under any other state 

lav; of a person other than a response action contractor.

(e) This section does not affect the liability of a response 

action contractor that may arise from the response action contractor's 

failure to comply with the terms or conditions of a response action 

contract or a remedial action plan if one has been approved by the 

department.

(f) This section does not affect the liability of an employer 

who is a response action contractor with respect to an employee of the 

employer under any provision of law, incluuing a law related to 

w o r ke r s’ compensation.

(g) In this section,

(1) "response action" me-.ns an action taken in connection 

with the mitigation or cleanup o f a hazardous substance release or 

threatened release, including investigation, evaluation, plan develop­

ment, mapping and surveying, engineering, design and construction, 

removal, and equipment provision;

(2) "response action contract" means a written contract or 

agreement to provide response action with respect to a release or 

threatened release of a hazardous substance, entered into by a person 

with

(A) the department; or 

CSHB 6 8 (Jud) -6-



(B) /mother person who has entered into /n agreement

with the department that provides for response action subject to

the department's oversight and control?

(3 ) "response action contractor" means

(A) a person who enters into a response action con­

tract with respect to a release or threatened release of a haz­

ardous substance and who is carrying out the contract; and

(B) a person who is retained or hired by and is under 

the control of a person described in (A) of this paragraph tJ 

provide services related to the response action contract.

* Sec. 4. AS 46.03.826(3) is amended to read:

(3 ) "having control over a hazardous substance" means

producing, handling, storing, transporting, or refining a hazardous 

substance for commercial purposes immediately before entry of the 

hazardous substance into the atmosphere or in or upon the water, 

surface, or subsurface land of the state, and specifically includes 

bailees and carriers of a hazardous substance;

’• Sec. 5. AS 46.03.826(4) is amended to read:

(4) "hazardous substance" means

(A) an element or compound which, when it enters into 

the atmosphere or in or upon the water or surface or subsurface 

land of the state, presents an imminent and substantial danger to 

the public health or welfare, including but not limited to fish, 

animals, vegetation, or any part of the natural habitat in which 

they arc found; (OR]

(B) oil; or

(C) o substance defined as a hazardous substance under

42 U.S.C. 9601(14);

* Sec. 6 . AS 46.03.826 is amended by adding new paragraphs to read:

-7- CSHB 6 8 {Jud)



(8 ) "facility" includes a

(A) building, structure, installation, equipment, 

well, pit, pond, lagoon, impoundment, ditch, landfill, storage 

container, motor vehicle, rolling stock, aircraft, or pipe or 

pipeline, including a pipe into a sewer or publicly-owned treat­

ment works;

(R) site or area at which a hazardous substance has 

been deposited, stored, disposed of, placed, or otherwise locat­

ed;

(9) "natural resources" means land, fish, wildlife, biota, 

air, water, ground water, drinking water supplies, and other such 

resources belonging to, managed by, held in trust by, appertaining to, 

or otherwise controlled by the state or a municipality;

( 10) "vessel" means every description of watercraft or other 

artificial contrivance that is used, or is capable of being used, as a 

means of transportation on water, or that carries hazardous substances 

for the purpose of incineration of the hazardous substances.

* Sec. 7. AS 46.08 is amended by adding a new section to reau:

Sec. 46.08.075. LIENS AGAINST PROPERTY AS SECURITY FOR STATE 

EXPENDITURES, (a) The state has a lien for expenditures by the state 

from the oil and hazardous substance release response f^nd or from any 

ocher state fund, for the costs of response, containment, removal, or

remedial action resulting from an oil or hazardous substance spill,

or, with respect to response, costs, the substantial threat of a 

release of oil or a hazardous substance against all property owned by 

a person who is determined by the commissioner to be liable for the 

expenditures under this chapter, AS 46.03, AS 46.04, 42 U.S.C. 9607, 

or ocher state or federal law. The lien includes interest, at the 

maximum rate allowable under AS 45.45.010(a), from the date of the 

CSHB 6 8(Jud) -8-



expenditures. The state may file an action in a court of competent 

jurisdiction in order to foreclose on the lien.

(b) A lien established under this section against real property 

is not effective until

(1) a certificate of lien is recorded in the district 

recorder's office for the district in which the property is located, 

describing che property and stating the amount of the lien, the name 

of the owner as grantor, and, if known, the name of the person causing 

the oil or hazardous substance release; and

(?) the commissioner sends a copy of the certificate of 

lien by certified mail return receipt requested, or actually delivers 

a copy of the certificate of lien, ti the persons described in (1) of 

this subsection and to all other persons of record holding an interest 

in the property.

(c) When any amount with respect to which a lien has been re­

corded under this section has been paid or reduced, the commissioner

shall, upon request of the property owner, issue a certificate dis­

charging or partially releasing the lien. That certificate may be 

recorded in the office in which the certificate of lien was recorded.

(d) A person with on ownership interest in property against

which a lien is recorded may bring an action in a court of competent 

Jurisdiction to require that the lien be released. The lien may be 

released to the extent of that person's ownership interest if the 

court finds that the person is not liable for the expenses incurred by 

the state in connection with the costs of response, containment,

removal, or remedial action resulting from the oil or hazardous sub­

stance release or threat of release of oil or a hazardous substance.

* Sec. 8. This Act takcb effect immediately under AS 01.10.070(c).

-9- CSHB 68(Jud)



A M E N D M E N T

OFFERED IN TIE HOUSE

TO: CSHB 68(Resources)

Page 9, line 18, before "in the office" 

Insert "bv the property owner"

go0399hHb
Lauterbach
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TO: CSHB 6 8 (Resources)

Page 1, after line 11:

Insert a new bill section to read:

"* Section 1. AS A O . 17.110(b) is amended bv adding a new paragraph to

r e a d :

(60) a certificate relating to a lien under AS A6.08.075."

Page 1, line 12:

Delete "Section 1"

Insert "Sec. 2"

Renumber the following bill sections accordingly.

go0399hHc
Lauterbach

A M E N D M E N T

OFFERED IN THE HOUSE t ' Xf t  x , 'V
l > "  3  »

0  *

- 1 - 3/20/89



TO: CSHR 6 8 (Resources)

Page 5, line 22, after "unless":

Insert

"(1)"

Page 5, line 25, after "misconduct":

Insert new material to read: 

or

(2) before taking the response action, the person was 

strictlv liable under state law with respect to the release or 

threatened release"

Page 5, line 25, after 

Insert "(b)"

Page 6, lines 1 - 6:

Delete all material.

go0399hHd*
Lauterbach

A M E N D M E N T

OFFERED TN THE HOUSE

-1- 3/20/89
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Lauterbach

A M E N D M E N T

O F F E R E D  IN THE HOUSE 

TO: CSHB 68(Res)

Page 9, line 18, after insert:

"A lien recorded under this section is considered paid or reduced if 

the property owner posts a bond with the commissioner in a form and amount 

a cceptable to the commissioner. The commissioner may not require the 

amount of the bond to be greater than the value of the property against 

w h i c h  the lien has been recorded or the amount of the lien, whichever is

l e s s ."

3/21/89



P,o0399hHf
Lauterbach

OFFERED IN THE HOUSE . ' '

; !
TO: CSHB 6 8 (Resources) ft *

i  I  *

Page 7, line 27:

Delete "or"

Insert "(OR)"

A M E N D M E N T

Page 7, line 28, after "oil;": 

Insert

(C) a substance defined as a hazardous substance under 

U2 U.S.C. 9601 ( H ) ; "

-1- 3/21/89



TO: CSHB 68(Resources)

Page 2, line 11:

Delete "another"

Insert "any other"

go0399hHi ✓
Lauterbach

A M E N D M E N T

OFFERED IN THE HOUSE

-1- 3/23/89



g o 0 3 9 9 h H j ^
Lauterbach

TO: CSHB 6 8 (Resources)

Page 6, line 16, after "plan":

Insert "if one has been"

A M E N D  M E N T

OFFERED IN THE HOUSE

-1- 3/23/89



go0399hHl ^
Lauterbach

TO: CSHB 6 8 (Resources)

Page 5, line 22, after "unless":

Insert

"(1)"

Page 5, line 25, after "misconduct":

Insert new material to read:

II
; or

(2) if the person had not taken the response action, the 

person would be strictly liable under state law w i t h  respect to the 

release or threatened release"

Page 5, line 25, after 

Insert "(b)"

Page 6, lines 1 - 6 :

Delete all material.

A M E N D M E N T

OFFERED IN THE HOUSE

-1- 3/29/89



go0399hHtn
Lauterbach

TO: CSHB 6 8 (Resources)

Page 9, line 18, after insert:

"A lien recorded under this section is considered paid if the property 

owner posts a bond with the commissioner in a form acceptable to the c o m­

missioner in the amount of the lien."

A M E N D M E N T

OFFERED IN THE HOUSE

- 1 - 3/29/89
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HOUSE COMMITTEE REPORT
I• \ •»

. !• W
Date Referred: January 9, 1989 

Date of Committee Action: “5-2.-*87

FURTHER REFERRALS: JUDICIARY

The RESOURCES Committee recommends that:

HOUSE BILL NO. 68 [RELEASE OF HAZARDOUS SUBSTANCES]
"An Act relating to liability for the release or threatened release of a 
hazardous substance and to recovery of state costs for an oil or hazardous 
substance release; and providing for an effective date."

( l / f  be replaced with _+_ £-5 H~g> G S  f e = s )

‘ ; ! . ; f -1; (*.' i ;
[ ] have attached amendment(s)

[ do pass
[ ] do not pass

.\v [ ] no recommendation
, [ ] individual recommendations

[ ] additional referral to the _______
■, '\ *,

[ ] tha gftue title
 ___________  C a new title
777 i ‘ \ J i i

} . 
• ’I 
r. Wr. 
ADOPTS: letter of intent

Committee

A T T A C H E S  N E W  FISCAL NOTE(s): 

[ ] fiscal impact

zero fiscal note 

[ ] zero with analysis

S I G N I N G  fig PASS:

APPROVES PREVIOUS:

[ ] fiscal note(s) published:

( ^ ]  zero fiscal notes (s) published:

SIGNING fronra t h a n  d o  PASS:
(Do Not Pass, No Recommendation, Amend)

Chairman's signature



Department of Transportation 
and Public Facilities

POSITION PAPER
BILL NO: HB 68 APPROVED:

TITLE: An Act relating to liability DATE: February 28,1989
for the release or threatened 
release of a hazardous substance ...

The department supports this legislation for it clarifies that 

responsibility for the cost of cleanup and disposal of illegally 

released fuel and toxic substances should be borne by the party or 

parties responsible. To the extent that the party responsible for 

releases of toxic substances can be identified, this legislation is 

beneficial.

However, such legislation is likely to increase the unlawful practice 

of surreptitious dumping of toxic materials. In recent months, the 

department has experienced three incidents where unknown parties 

have illegally and intentionally deposited toxic materials on highway 

or airport properties. As such dumping is very difficult to trace, 

particularly if the substance in question is common, determination of 

responsibility is difficult. There is the prospect that we will 

experience an increase in the cost of disposal of illegally and 

intentionally deposited materials on state highway and airport 

properties. However, as these costs are speculative no fiscal impact 
is shown.

Internally, the department is faced with the need for additional 

training and employee awareness of the consequences of improper 

handling of what are fairly common materials at maintenance shops 

(e.g, fuel, solvents, waste oil, battery acid, anti-freeze, etc.). A  

specific budget request has already been made for this training 

effort and we therefore have not shown an additional fiscal impact 

relative to this legislation.

With regard to the application of liability on property acquired 

through eminent domain the department supports the provision for 

relief of strict liability subject to the requirement that the acquiring 

agency take special precautions to avoid buying properties with

For more information contact Catherine McHugh - 465-3900



obvious problems. The department has already implemented 

appropriate right-of-way acquisition procedures to address this 

issue. For example, we now require that staff examine the historic 

pattern of land use, observe for artifacts that may suggest past 

dumping, and if necessary conduct on-site testing for toxic 

substances prior to acquisition. If contaminated property cannot be 

avoided, the determination of fair market value is adjusted to take 

;nto account the associated clean-up costs.
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HB 68 - Hazardous Substance Clean-up Liability

The administration of the Kenai Peninsula Borough supports HB 68. 

W t believe this bill will provide the necessary incentive for proper

disposal of hazardous wastes, by attaching clear responsibility to 

generators and transporters of wastes as well as owners and 

operators of disposal sites.

The Fifteenth Legislature appropriated $955,000 in 1988 for 

identification and clean-up of hazardous waste sites on the Kenai 

Peninsula. A  comprehensive inventory was done to determine the 

extent of the hazardous waste problem. The first draft includes 

approximately 200 sites with others still being explored. A  few of 

these are in varying stages of clean-up, others have just been

identified.

In many cases the parties responsible for the release of hazardous 

substances are either bankrupt or no longer in business. Because 

current law does not allow for the attachment of liability ta 

generators, other than those who own or operate the facility at the 

time of release, the original owner or producer may escape 

responsibility for clean-up. In many of these instances, the state or 

local governments have to bear that cost and responsibility. Of the 

new sites identified in the inventory, at least three large sites have 

no responsible party to pay the cost of clean-up, which will begin 

next summer. The state will pay between $1,000,000 and 

$2,000,000 for those three projects alone.

A specific example of the problem with liability can be found with

the Sterling Special Waste Site on the Kenai Peninsula. The site was 

originally permitted by D EC  as a special waste site for the disposal of 

drilling muds and other special wastes. The land is owned by the 

Peninsula Borough and was leased by a private company who 

contracted with producers of special wastes for disposal. The site 

was not well managed and eventually the company filed bankruptcy



and abandoned it. The borough was then left responsible for clean­

up and closure of the site because clear responsibility and liability 

could not be attached to those companies who generated the waste. 

That project has so far cost the state and borough taxpayers 

$1,108,922 with anticipated future costs of at least $134,000 for a 

water monitoring plan.

In order to deal with the increasing occurrences of hazardous waste 

problems in Alaska, and to ensure proper disposal of future wastes, 

it is critical that the Sixteenth Alaska State Legislature pass this bill.



HOUSE COMMITTEE REPORT
(7)
Date Referred: March 6, 1989

Date of Committoe Action: /

The JUDICIARY Committee conoidered:

FURTHER REFERRALS:

HOUSE BILL NO. 68 [RELEASE OF HAZARDOUS SUBSTANCES]
MAn Act relating to liability for tho release or threatened release of a 
hazardous substance and to recovery of state costs for an oil or hazardous 
substance release; and providing for an offoctive date."

R E COMMENDATIONS:
be replaced with Sf
have attached amendment(s) 

do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the

\
—

[ ] the same title 
[ j a new title

Committee

ADOPTS:

ATTACHES NEW FISCAL N O T E ( s ) :
( D e p t )

[ ] fiscal impact______________

( 

c

zero fiscal note

zero with analysis

letter of intent

APPROVES PREVIOUS:

[ ) fiscal note(s) _____

C ] zero fiscal note(s)

[ ] zero fn/analysis  

(Date/Dept)

SIGNING DO PASS: SIGNING:
(Check approp. column)

's signaturo



2 *d i n n  6 8 / ^ 2 / 1 0 u n t o  HDNb ntn woad

cTP crp

D E F A H T M E . \ T  O F  L A W
OFF ICE OF M E  ATTORNEY  GENERAL

January 24, 1989

STEVE COWPER, GOVERNOR
P I  PLY rO :
B ' 1 0 3 1 W i t h  AVENUE 

S u it e  too
ANCHOPAOE ALASKA 9950M99< 
PHONE HOT) 570-3550

□ Mr NATIONAL CENTER  
100 C U S H U A N  ST.
SU ITE  4 0 0
FAIRBANKS. ALASKA 99 7 0 1 -4679

□  AO. eOXK-STATE CAPITOL 
JUNEAU. ALASKA 99E1I-OJOO
p h o n e  ioot / <05-3000

The Honorable Cure Menard 
Alaska State Legislature 
House of Representatives 
P.O. Box V
Juneau, Alaska 99811

Re» HB 68 and Ballot Measure No. 2 
Our File No. 661-89-0302

Dear Representative Menard:

You have asked for our opinion on whether HB 68, which 
concerns strict and joint and several liability for hazardous 
substances releases, would conflict with the intent of Ballot 
Measure No. 2 adopted by the voters during the most recent g e n­
eral election. You have also made a generic inquiry regarding 
legislative repeal or amendment of laws enacted by initiative.

The short answer to your first question is no. The 
summary response to your second inquiry is that an initiative may 
not be repealed by the legislature tor a period of two years 
after its effective date, but it may be amended at any time. Our 
analysis follows.

First, Ballot Measure No. 2 effected two very specific 
and discrete changes in the manner in which liability and damages 
for traditional personal injury torts will be assessed: it limits 
a party's liability to its actual percentage of fault and it 
repeals a statutory right of contribution among two or more 
persons who were Jointly and severally liable for the tort. 1/ 
Ballot Measure No. 2 did not expressly repeal any other statutory 
provision concerning strict and Joint and several liability. 
Most pointedly, it is silent on the strict and joint and several 
liability provisions of AS 46.03.758(e) and other statutes set 
forth in AS. 46.03 and AS 46.04 concerning oil and hazardous 
substance releases. For this reason, we do not believe that HB 
68 would infringe upon Ballot Measure No. 2.

1J The preciee language of Ballot Measure No. 2 amends a
portion of AS 09.17.080(d) and repeals AS 09.16.
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Furthermore, the Intent of the voters in approving 
Ballot Measure No. 2 can be ascertained from the arguments made 
in support of the initiative. In Re Lance W . . 694 P. 2d 744, 753 
(Cal. 1985). See also Carman*" y . A l f o r d , 644 P. 2d 192 (Cal. 
1982) (election materials helpful in discerning voters' intent)i 
Los Angeles County Transp. Comm, v. R i c h m o n d . 643 P. 2d 941 (Cal. 
1982) (ambiguities in initiative resolved by referring to 
arguments in support). In this case, that it a relatively easy 
task.

The attached advertisement paid for by the coalition 
supporting Ballot Measure No. 2 unequivocally states that:

Ballot Measure No, 2 will have no impact ori
Alaska's environmental protection laws.

(emphasis in original). See Attachment 1. In addition, the 
coalition supporting Ballot~Measure No. 2 explicitly agreed with 
legislative counsel that it would have no affect on state 
environmental laws. Id. This advertisement is direct evidence
of the voters' intent not to affect the liability provisions, 
including strict and joint and several liability, of state 
environmental laws. Enactment of HB 68, amending che provisions 
of AS. 46.03.822, will thus not violate the intent of the voters 
in approving Ballot Measure No. 2.

As to your second question, section 6 of article XI of 
the state constitution provides that the legislature may amend a 
law enacted by initiative, but may not repeal the initiative 
within two years of its effective date. "[T]he legislature has 
broad powers to amend an initiative." Warren v. T h o m a s , 568 P.2d 
400, 402 (Alaska 1977)(fn. omitted). There could be a point at 
which amendment and repeal tend to converge where, for example, 
"the legislature has exceeded chat broad power by passing an 
amendment which so vitiates the initiative as to 'constitute its
repeal'". S u p r a . 568 P.2d at 402 (citation omitted). 2/ The
passage of HB 6S~, however, does not raise this spectre.

"(AJn amendment of an act operates as a repeal of its 
provisions to the extent chat they are materially changed by, and

2/ The Alaska Supreme Court has reserved Judgment on che 
precise question of when an amendment might constitute a repeal 
of an initiative. Warren v. Thomas, supra, 568 P, 2d at 404.
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rendered repugnant to, the amendatory act." Id. (citation omit­
ted). Nothing in HB 68 is repugnant to Bal"Tot Measure No. 2 
Nothing in Ballot Measure No. 2 is materially changed by HB 68! 
Ballot Measure No. 2 simply did not address the liability p r o v i­
sions of environmental laws, which is precisely what HB 68 does. 
Since the subject matter of HB 68 was not even contemplated in 
the adoption of Ballot Measure No. 2, it can hardly be said to 
materially change or be repugnant to the ballot measure.

We hope that this adequately responds to your ques­
tions. Please reel free to contact us for further information,

Very truly y o u r s ,

GRACE BERG SCHAIBLE 
ATTORNEY GENERAL

B y ;  /  r O S y

Madeleine R. Levy 
Assistant: Attorney General

MRL:jem 

Attachment
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You have asked whether HB 6 8 's amendment of AS 46.03.822(a) 
to provide for joint and severaL liability for the release 
or threatened release of a hazardous substance violates con­
stitutional restrictions on amendment and repeal of initia­
tives. You have also asked for a general discussion of the
extent to which the legislature may amend or repeal a law 
that has been enacted by initiative.

With regard to HB 68, it is my opinion that its amendment of 
AS 46.03.822(a) to provide for joint and several liability 
for damages described by that section does not violate con­
stitutional restrictions on amendment and repeal of initia­
tives. It has the effect of amending Initiative 87-02 in a 
permissibly narrow way.

The constitutional provision governing this question is sec. 
6, art. XI, Constitution of the State of Alaska, which p r o­
vides:

SECTION 6. ENACTMENT. If a majority of the votes cast 
on the proposition favor its adoption, the initiated 
measure is enacted. If a majority of the votes cast on 
the proposition favor the rejection of an act referred, 
it is rejected. The lieutenant governor shall certify 
the election returns. An initiated law becomes effec­
tive ninety days after certification, is not subject to 
veto, and mav not be repealed by the legislature within 
two vears of its effective date. It may be amended at 
anv timeT An act rejected by referendum is void tnirty

«:c
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days after certification. Additional procedures for 
the initiative and referendum may be prescribed by law. 
(Emphasis added.)

The Alaska Supreme Court has addressed the question whether 
a law may be amended and has shown a tendency to approve 
amendments quite broadly. Thus a reduction in penalties in 
an initiated law was approved in Warren v. T h o m a s . 568 P.2d 
400 (Alaska 1977). And, in Warren v. Boucher, 543 P . 2d 731 
(Alaska 1975), the Alaska Supreme Court acknowledged that 
the power to amend an initiative was an explicit check or 
balance" against the initiative process.

Furthermore, an Attorney General's opinion concluded that . 
the legislature could alter or delete an initiative's re­
quirement that the capital site contain no less than 100 
square miles of state land as well as the requirement that 
the site selected be more than 30 miles from either 
Anchorage or Fairbanks. Op. Att'y Gen., August 19, 975.

In my view, the Constitution asks the legislature to give 
deference to the wishes of the people as expressed in an 
initiative, at the same time recognizing that an initiative 
may present policy problems that the legislature may need to 
resolve. Because the people may not themselves address the 
difficulties in a particular initiative by amending it but 
rather must vote it up or down, the constitution permits the 
legislature to amend it at any time.

The Thomas court suggested that there could be situations in 
which an amendment so vitiates an act passed by initiative 
that it constitutes its repeal. In my opinion, that issue 
is not raised by the amendment in HB 68. The amendment in 
HB 68 changes the initiative's general rule of several 
liability with respect to only a limited type of tort 
action. In being so narrow, the amendment could not be said 
to vitiate the initiative.

In discussing HB 68, I hope the general parameters of legis­
lative power to amend or repeal an initiative have been 
clear. The legislature may amend an initiative at any time 
as long as that amendment does not change the law passed by 
the initiative so much that it amounts to a repeal of that 
law. The legislature may repeal an initiative within two 
years of its effective date.
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I hope this discussion is helpfuL to you. If I may be of 
further assistance, please let me know.

T L : gc 
WKG5/105
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§ -16.03.826 A laska Statu tes $ 46.03.828

Sec. 46.03.826. Definitions. In A S  46.03.822 - 46.03.828
il) "act of God" means un act of nature which is unforeseeable in 

kind or degree;
(2) "economic benefit” means a benefit measurable in economic 

terms, including but not limited to the gathering, catching, or killing 
of food or other items utilized in a subsistence economy and their 
replacement cost;
(3) "having control over a hazardous substance" means producing, 

handling, storing, transporting, or refining a hazardous substance for 
commercial purposes immediately before entry of the hazardous sub­
stance in or upon the water, surface, or subsurface land of the state, 
and specifically includes bailees and carriers of a hazardous sub­
stance:
(4) "hazardous substance" means
(A) an element or compound which, when it enters in or upon the 

water or surface or subsurfa<e land of the state, presents un imminent 
and substantial danger to the public health or welfare, including but 
not limited to fish, animals, vegetation, or any part of the natural 
habitat in which they are found; or

(B ) oil;
(5) "oil” means a derivative of a liquid hydrocarbon and includes 

crude oil. lubricating oil. sludge, oil refuse or another petroleum-re­
lated product or by-product;
< 6) "subsistence economy" means an economy which utilizes on a 

regular basis an item which is owned in common by the people of the 
state, or the United States, including but not limited to fish, game, fur 
bearing animals, birds, timber or any part of the natural habitat for 
noncommercial purposes;
(7) "water, surface or subsurface land of the state” means all water, 

surface or subsurface land within the territorial limits of the State of 
Alaska. I ch 122 S L A  1972; a m  § 22 ch 7 S L A  1986)

Revliior's notes. — Reorganized in "owning or" at the beginning of the para- 
1986 to alphabetize the defined terms. graph and made .-nnor punctuation

E f f e c t  o f  a m e n d m e n t s .  — The 1986 changes 
am-admcnt in paragraph i3> deleted

Sec. 46.03.828. Other rights of action not affected. The provi­
sions of A S  46.03.822 —  46.03.828 do not abridge or alter a right of 
action or remedy under another statute, in equity, or at common law. 
However, an award of damages to a person or the state on a cause of 
action for an injury under A S  46.03.822 bars recovery in an action by 
another person or the stale on the same cause of action for the same 
injury. • $ 1 ch 122 S L A  1972)

42
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$ -16.03.822 W a t e r . A i r . E n e r g y . E t c . 4 46.03.82*1

cation. The submission of an application or the scheduling of u hear­
ing does not stay the operation of the department’s order issued under 
(a) of this section.

(d) After a hearing the department m a y  affirm, modify or set aside 
tho order. A n  order affirmed, modified or set aside alter hearing is 
subject to judicial review as provided in A S  44.62.560. The order is not 
stayed pending judicial review unless the commissioner so directs, If 
an order is not immediately complied with, the attorney general, upon 
request of the commissioner, shall seek enforcement of the order.
<e) The department may adopt additional regulations prescribing 

the procedure to be followed in the issuance of emergency orders. (§ 3 

ch 120 S L A  1971)

Sec. 46.03.822. Strict liability for the discharge of hazardous 
substances. To the extent not otherwise preempted by federal law, a 
person owning or having control over a hazardous substance vyhich 
enters in or upon the waters, surface or subsurface lands of the state is 
strictly liable, without regard to fault, for the damages to persons or 
property, public or private, caused by the entry. In an action to recover 
damages, the person is relieved from strict liability, without regard to 

fault, if the person can prove 
(li that the hazardous substance to which the damages relate en­

tered in or upon the water, surface or subsurface land of the state 
solely as a result of 
(A) an act of war,
< B ) an intentional act or a negligent act of a third party, other than 

a party or its employees in privity of contract with, or employed by, 

the person,
(C) negligence on the part of the United States government or the 

State of Alaska, or
(D) an act of God: and
• 2) in relation to < 1 -• B >, iCJ or <D > of this section, that the person 

discovered the entry of the hazardous substance in or upon the waters, 
surface or subsurface land of the state and began operations to contain 
and clean up the hazardous substance within a reasonable period of 
time. i§ 1 ch 122 S L A  1972: a m  S 13 ch 220 S L A  1976)

Cron* reference* . — For provision 
that actions brought under this section 
may be brought directly against insurers

or other persons providing evidence of fi­
nancial responsibility. see AS 

16.04 040'e-

Sec. 46.03.824. Damages. Damages include but are not limited to 
injury to or loss of persons or property, real or personal, loss of income, 
loss of the means of producing income, or the loss of an economic 

benefit, is 1 ch 122 S L A  1972)

41
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HB 68

C O N T A C T : AM* D. KYLE 
465-2600

JANUARY 23, 1989

Title

An Act relating to liability for the release or threatened 
release of a hazardous substance and to recovery of state costs 
for an oil or hazardous substance release; and providing for an 
effecvtive date.

Effect of the Bill

In Sections 1 and 2, the bill would make the state's requirements 
for liability for releases of hazardous substances explict. The 
current statute refers to a "person owning or having control over 
a hazardous substance . . . "  as being strictly liable for a 
release of that substance. The bill would explicitly expand the 
coverage of this provision to include other parties that have 
responsibility for hazardous substances. This includes:

- Those who generate hazardous wastes;

Those who have control over sites where hazardous 
substances are released;

Those who transport hazardous wastes in cases where the 
transporter also selects the disposal method.

These parties are currently liable under common law, but the 
proposed statute would clarify this liability and reduce the need 
for litigation. This is necessary to ensure that the key parties 
who manage hazardous substances are liable if the substances are 
released.

In Section 3, the bill would enable the state to j.ile a lien 
against assets of a responsible party to recover its costs for 
cleanup of oil and hazardous waste sites, in cases where the 
responsible party declares bankruptcy. At present, the 
Department must first secure a judgement through the court and 
then participate in a bankruptcy proceeding. The bill would not 
supercede the claims of secured creditors such as mortgage- 
holders.



D e p a r t m e n t  P o s i t i o n

The bill was introduced at the request of the Governor. The 
Department strongly supports the bill and feels that it is 
necessary to provide appropriate tools to ensure that hazardous 
substance releases may be responded to properly. The first two 
sections of the law incorporate provisions similar to those in 
the federal "Superfund" law into state law. The third section 
would implement a recommendation made to the states by the U.S. 
Supreme Court.

The people of the state are discovering increasing numbers of 
problems from improper management of hazardous substances. It is 
imperative that parties who manage these materials take care to 
keep them out of the state's waters and lands. This will only 
happen if all the parties who manage hazardous materials are 
fully responsible for proper management.

This bill would allow the department to ensure that the party 
responsible for an action such as dumping barrels of hazardous 
materials on private property or for abandoning a contaminated 
site and then transferring title, can be held liable. This will 
provide a powerful incentive for proper management.

Fiscal Effect

There will be no additional costs resulting from this bill. The 
legislation would reduce State expenditures for cleanup over the 
long-term, as responsible parties will be footing a greater share 
of the cleanup bill.' The Department has prepared a zero fiscal 
note.
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S U M M A R Y  O F  P R O V I S I O N S  O F  H B  6 8

AN ACT RELATING TO LIABILITY FOR THE RELEASE OR THREATENED 
* RELEASE OF A HAZARDOUS SUBSTANCE

House Bill 68 has two major provisions:

* It makes persons who generate hazardous wastes liable for 
any improper release of these wastes.

* It allows the state to recover costs for cleanup of 
hazardous substance releases in cases when parties 
responsible for the releases declare bankruptcy by filing a 
lien.

HB 68 combines provisions of two bills that were passed by the 
House last year. One bill had been introduced by Rep. Davis; the 
other was introduced at the request of the Governor.

Under current law, a person who owns or has control over a 
hazardous substance is clearly liable for a release of that 
substance. The liability of parties who may attempt to escape 
liability by abandoning, selling or transferring a facility is 
not clearly stated. The bill would clearly establish the 
liability of the following entities:

* The owner or operator of the facility from which the 
release occurred;

* A person who abandons a facility at which a release
occurred during the time the person owned or controled the
facility;

* A person who owns a hazardous substance at the time it is 
delivered to the facility from which a release occurs;

* A person who owns a hazardous waste and arranges for its 
disposal;

* A person who transports a hazardous waste to a disposal 
site, if that person arranged for the disposal method.

A person may be relieved from liability if the release is caused
by a negligent third party or in the event of an act of God or
war. There is also an "innocent landowner" provision which 
relieves liability in cases where a person took steps to 
ascertain the status of a property and did not identify a spill 
and in cases of involuntary acquisition of property such as 
through inheritance.



The second part of the bill (Section 3) gives the state the 
ability to file a lien against assets of a bankrupt party for the 
costs of cleanup of a hazardous substance spill. This provision 
is identical to the one passed by the House last year. The lien 
would not displace the claim of a secured creditor, but would 
fall after it.-


