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'Mouse of jKepresentatilies P. 0. Box V
State Capitol

House Judiciary Committee Juneau, Alaska 99811

(907)465-4990
(907) 465-4712

April 13, 1990

Mr. Joe Caswell, Chair

Anchorage Police and Fire
Retirement Board

P.0. Box 196650

Anchorage, AK 99519-6650

Dear Mr. Caswell:

Thank you for your letter of April 10 regarding HB 568.
That bill has not yet been scheduled for a hearing before
the Judiciary Committee. When i1t is scheduled, 1 will make

sure that you are notified.

In the meantime, 1 have included a copy of your letter and
the enclosures in the committee members® Ffiles.



Municipality P.0. BOX 196650

ANCHORAGE , ALASKA 99519-6650
of (907) 343-4295

Anchorage

POLICE AND FIRE RETIREMENT BOARD

April 10, 1990

The Honorable Peter Goll, Co-Chairman
House of Representatives

Judiciary Committee

P. 0. Box V, Capitol, Room 122
Juneau, AK 99811

Dear Representative Goll:

On April 2, 1990, we sent you correspondence on House Bill (HB)
568, which has been referred to the House Judiciary Committee.

It 1s our understanding that this bill is on the calendar for the
House Judiciary Committee during the week of April 16, 1990.

The members of the Anchorage Police and Fire Retirement Board
would like to testify, via teleconference, at the time the bill
Is discussed by the Judiciary Committee. Please contact us at

343-4399.

As you are aware, HB 568 was sponsored by Representative Boucher
and a similar bill (Senate Bill 252) has been drafted by the
Senate Judiciary Committee and is sponsored by Senator Faiks.

The Police and Fire Retirement System is not asking for a change
to practical application of AS 09.38.017(c) but only
clarification that governmental retirement plans are not included
in the definition incorporated in AS 09.38.017(c), and have the
right to establish the meaning given QDRO by the Plan.

Under AS 09.38.017(c), certain pension benefits are arguably
subject to attachment as this statute states pension plans in
Alaska must comply with a Qualified Domestic Relations Order
(QDRO) as defined by ERISA (U.S.C. 414). This Federal
legislation allows for payment of benefits to an alternate payee
(i.e. spouse) at the time members are fTirst eligible to retire,
not when they actually retire. At 26 U.S.C., 401(c), all
governmental retirement plans are specifically exempt from ERISA
and U.S.C. 414 allows governmental retirement plans to draft
local legislation for the administration of QDRO"s.
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AS 39.35.370(e), Tor Public Employees Retirement System (PERS)
and AS 14.25.110 for the Teachers Retirement System (TRS), do not
allow for payment of QDRO"s until a member actually retires.

Anchorage Municipal Code (AMC) 3.85.075, which passed in June
1988, allows the Police and Fire Retirement System to make
payments to an alternate payee only from the date the member

actually retires.

The Alaska State Attorney General provided an opinion to Governor
Cowper, dated June 6, 1988, on AS 09.38.017(c) prior to it being
signed into law by the Governor. It i1s the Alaska State

Attorney General®s opinion that AS 09.38.017(c) does not apply to
governmental plans, such as PERS, TRS and municipal retirement
plans as the definition of a QDRO under 26 U.S.C. 414(P)(9) does
not apply to governmental plans.

With this confusion in Federal, State and Local statutes, the
Police and Fire F _irement System is asking only that

AS 09.38.017(c) be clarified to reflect that governmental
retirement plans are not included iIn the definition incorporated
in AS 09.38.017(c). The Police and Fire Retirement Board feels
the clarification of the State Statute would stop any costly
litigation In the courts as to which statute is applicable to the
Police and Fire Retirement System.

We have attached a copy of tie State Attorney General®™s opinion
and HB 568, as well as a fact sheet which outlines the problems

as we see them. If you have any questions, please call me or the
Police and Fire Retirement Board Staff at 343-6440.

Sincerely,

JC/1hk
Attachments

cc: Representative Boucher

(D.78/PGol12.Ltr)
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Introduced: 2/22/90 6-2274A
Referred: State Affaire

BY THE STATE AFFAIRS COMMITTEE

IN THE HOUSE
HOUSE BILL NO. 568
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the definition of qualified

domestic relations orders for retirement plan inter-

est and payment exemptions."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.38.017(c) is amended to read;

(c) The exemptions provided by (@) of this section do not pro-
vent the payment of bcncfitB under a retirement plan to an alternate
payee under a qualified domestic relations order. In this subsection,
“gqualified domestic relations order'" has tho meaning given in 26
U.S.C. AlA(p). except as applied to "Rovernmontal plans” as defined
under 29 U.s.C. 1002 in which case "qualified domestic relations
order" has the meaning tiven by the plan 0f by the law governing the

plan.

HBO568A -1 1B 568
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Honorable Steve Covper
Governor

State of Alaska

P.O. Box A

Juneau, AK 99811

Rei CSSB 508(Fin) -- property ex-
emptions for homesteads, re-
tirement plan interests, etc.
Our file: 883-38-0108

Dear Governor Covper:

At Judy Fleming's request on your behalf, ve have re-
viewed CSSB 508(Fin), relating to property exemptions for home-
steads, retirement plan interests and payments, and other proper-

ty. The bill raises policy and legal questions, and you might
want to consider vetoing it. There are two basic categories of
concern: (1) the retirement provisiors, and (2) the increases

in the exemption values.

This bill was introduced by the Senate Judiciary Com-
mittee on April H, 1988. The Senate Finance Committee Substi-
tute was offered May 3, 1988 and passed by the Senate on May 5,
1988, and the House passed it on May 9, 1988.

We are concerned that the retirement plan provisions in
sec. 3 of the bill could be ’interpreted as requiring the federal
definition of "qualified domestic relations order” (QDRO) to ap-
ply to the public employees* (PERS) and teachers’ (TRS) retire-
ment systems. The statutes for both of those systems include a
definition of "QDRO" that differs from the federal definition.
The bill also would allow bankruptcy creditors to reach TRS and
PERS contributions made by a member within 120 days before the
member files for bankruptcy. These are serious ana, we believe,
unintended effects of the bill.

The Senate Finance Committee’s substitute bill (offered
six days before the end of the session) doubles the dollar amount
of exemptions from claims of creditors. That raises important
policy questions. Ve are concerned about the full effects of
that doubling, including the effect on the state’s own collection
efforts and on the state’s private Ilending institutions. In

lighc of its importance, we believe chat the subject merits more

5.Gs:lh
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extended consideration than was possible during the extremely
brief period that the committee substitute was pending at the
hectic end of the legislative session*

As originally introduced, SB 508 related only to exemp-
tions for certain retirement plan interests and payments (i.f.,

secs. 3, 8, 10, and part of 5 of this final version), The pur-
pose of this part of the bill is not at all clear from the lan-
guage of the bill itself. However, we have ascertained from doc-

uments provided by the Legislative Affairs Agency that, although
che only reference to bankruptcy in the proposed AS 09.38.017 s
in its subsec. (b), and che basic subsec. (a) is worded in gener-
al terms, the purpose is to exclude or exempt from the property
of a bankruptcy debtor's estate that is subject to the reach of
the debtor’s creditors V the bankruptcy debtor’s interest in or
payments to be received from a pension plan. An understanding of
this purpose and the manner in which it is accomplished requires
analysis of provisions of federal law, including the U.S. Bank-
ruptcy Code, the Internal Revenue Code, and Cue Employee Retire-
ment Income Security Act of 1974 (ERISA)-, as well as the rela-
tionship between federal bankruptcy law and state exemption stat-
utes.

This analysis is fairly succinctly provided by che case
Coff v. Taylor. 706 F.2d 574 (5th Cir. 1983). That case ex-
plains that, upon filing of bankruptcy, an estate is created that
includes all property in which the bankruptcy debtor has a legal
or equitable interest. 11 U.S.C. 541(a)(1). An exception for
this is than & debtor’s interest in a crust that is subject to a
restriction under an "applicable nonbankruptcy law" is excluded
from the bankruptcy esta-e. 11 U.S.C, 541(c)(2). The interest
in the trust never enters the estate.

After a bankruptcy estate is created, certain property
is then exempted from the estate, 11 U.S.C. 522, (Exclusions
are different from exemptions.) k bankruptcy debtor may choose
whether to take exemptions provided by the Bankruptcy Code (H at-
ed at 11 U.S.C. 522(d)) or to cake exemptions provided by state

law, State law exemptions may be more favorable —chan the
2/ Notwithstanding that apparently intended purpose, thia
section also has the effect of providing an exemption in
situations other than bankruptcy, for interests in certain

governmental pension plans that are not currently protected under
the Alaska Exemptions Act or any federal law.



law. State law exemptions may be more favorable than the Bank-
ruptcy Code exemptions, or vice versa, depending on the type of
property Che bankruptcy debtor owns and depending on the specific
provisions of state exemption statutes. In Goff, the bankruptcy
debtors had chosen state law exemptions which,” unlike the Bank-
ruptcy Code, did not provide a limited exemption for Keogh plans.
Nevertheless, the debtors argued that ERISA was an "applicable
nonbankruptcy law,” and that restrictions on assignment and
alienation of interests in the Keogh plan under ERISA prevented
their interest in the plan from entering the estate.

The court rejected this argument. It found that Con-
gress did not intend to include ERISA plan restrictions in the
reference to "applicable nonbankruptcy law." Rather, it found
that Congre38 only intended "spendthrift trusts"” to be excluded
from the property of the estate, The Keogh plan was found not to
be a spendthrift trust, because of the availability of the assets
of the plan to the debtors, with only a 10 percent penalty, at
any titne before reaching retirement age. Under Goff, if a plan
is not a spendthrift tru3t that is afforded protection under
state nonbankruptcy law, a debtor's interest in the plan is not
excluded from the bankruptcy estate. If the bankruptcy debtor
chooses state law exemptions that do not include an exemption for
the debtor's interest in a pension plan, the interest is not e”™
empted from the estate. The result is that bankruptcy debtors
may be forced to forego favorable exemptions wunder state law
(such as the Texas homestead exemption discussed later in this
bill-raview letter) in order to gain at least partial protection
of their pension plan interests provided by the federal bankrupt-
cy exemptions. —

Current provisions, of the Alaska Exemptions Act (AS
09.38) do not provide an exemption for interests in retirement
plans which is applicable in bankruptcy proceedings. See exist-
ing AS 09.38.055, Both the original ana final versions of this

bill add a new section, AS 09.38.017 (in sec. 3 of the CS), to
the Alaska Exemptions Act, which provides an exemption for inter-
ests in certain "retirement plans,” That exemption will be ap-

plicable in bankruptcy proceedings by virtue of the amendment of
AS 09.38.055 in sec. 10 of the CS. By the definition of "retire-
ment plan” in the bill, the new exemption is for interests in
qualified plans under 26 U.S.C. 401(a), individual employee annu-
ity plans under 26 U.S.C. 403(a), tax sheltered annuity plans
under 26 U.S.C, 403(b), individual retirement accounts ana annui-
ties and simplified employee pension plans under 26 U.S.C. 408,
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a .d employee stock ownership plans under 26 U.S.C. 409. 2/ No
exemption is provided for interests in pension plans that~do not
qualify for favorable tax treatment under the specified provi-
sions of the Internal Revenue Code,

The definition of "retirement plan™ in the bill in-
cludes PERS and TRS, since those plans are qualified plans under
26 U.S.C. 401(a). Two problems arise from application of this
bill to PERS and TRS. First, the bill provides that the exemp-
tions do not apply to contributions "made by an individual under
a retirement plan within 120 days before the individual files for
bankruptcy.” We believe that the purpose of this provision is to
prevent individuals from increasing their contributions to re-
tirement plans shortly before filing bankruptcy in order to shel-
ter additional assets from creditors. However, PERS and TRS mem-
ber contributions are statutorily fixed and involuntary, thus
preventing the kind of abuse addressed by this provision. 3/
Administration of this provision would require changes in tKe
PERS and TRS statutes, since there is currently no way for the
systems to make available to creditors an employee’s contribu-
tions that are made within 120 days before filing bankruptcy.
There are no provisions in either PERS or TRS allowing a partial
refund of a member's contribution account to pay creditors (ei-
ther while the member is still employed or after termination of
employment), allowing an adjustment of service credit to reflect
a reduction in the contribution account, or allowing a member to
repay contributions that have been paid to creditors,

Second, che bill provides that the exemptions do not
prevent payment of retirement plan benefits to an alternate payee
under a qualified domestic relations order (QDRO) as defined by
26 U.S.C. 414(p). Proposed AS 09.38.017(c), The potential prob-
lem with this is chat the statutes providing for both PERS and
TRS include a definition of "QDRO" than is different in a signif-
icant respect from the definition of "QDRO"™ in 26 U.S.C. 4H(p),
Existing AS 14.25.220(31) and AS 39,35,680(34). Under che feder-

al definition, a QDRO can order payment of a benefit to an
2/ The federal Bankruptcy Code exemptions provide an exemption
lor paymants under these planeonly "to the extent reasonably
necessary for the support of the debtor and any dependant of the
debtor." 11 U.S.C. 522(d)(10)(E).

3/ This might also be true of some private pension plans chat

will be affected by this bill.
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alternate payee as soon as a member i1s both vested and old enough
to take early retirement, regardless of whether the member has
terminated employment or chooses to taka early retirement. Un-
like the federal definition, the PERS and TRS definition docs not
allow payment of benefits to an alternate payee before the member
begins to receive a benefit. There i1s no system iIn place to al-
low either PERS or TRS to apply the federal QDRO requirements.

We <characterlze”this 3econd r'prohnTemasiLalj'p.o.tentialll;
foblem because we "berieve‘~that*,”"despite ~the Hlanguage of the
ill, the better argument is that the federal Ilefinition of QDRO
uld not ba aoplic&le to PERS arid TRS. This i1s so because 26

U.S.C, 414(p)(9) provides that the fTederal definition does not
apply to any plan to which 26 U.S.C. 401(a) (13) does not apply.
26 U.S.C. 401 (@) (13) does not apply to governmental plans, such
as PERS, TRS, and municipal plans. Thus, under federal law, the ,
federal definition of "QDRO, by its own terms, doe3 rot apply to j
PERS and TRS or the other governmental plans. Mo.cover, this!
proposed state statute says, iIn oubsec. (c¢), that the exemptions
in (@ "do not prevent" payment under a federally defined QrRO. \
Payment under such an order is not required bv the proposed scat- t
ute. In other words, If a creditor (spouse) nas a domestic rela- |
tions order chat i1s a qualified one under the federal definition,
then the exemptions iIn proposed AS 09.38.017(a) do not bar the
creditor from reaching the pension money. Euc some other statute
might do so —- e.g., our FERS and TRS statutes. This raises
questions as to what right a person has to enforce a QDRO against
a governmental plan other than PERS or TRS i1f the exemption iIs”

~he''-1>thldrvrates a conclusive presumption that a retire-
ment plan that i1s exempt from claims under Che bill iIs a spend-
thrift trust. Proposed AS 09.38.017(d). We seriously doubt that
this provision provides a bankruptcy debcor with any additional
protection. If the debtor chooses state law exemptions, Che pro-
visions of the bill already exempt the debtor’s interests iIn or
payments from the specified retirement plans. If the debtor
chooses fTederal Bankruptcy Code exemptions, it i1s unlikely that a
bankruptcy court would give any credence to this presumption iIn
considering whether a plan that i1s clearly not a spendthrift
trust 1s excludable from the bankruptcy estate under 11 U.S.C.
541(c)(2). (PERS and TRS would not appear to qualify as spend-
thrift trusts, since, although access to their benefits 1is, by
otatuce, strictly controlled, the portion of the trust money that
iIs the employee’s contribution account may be obtained by the

employee upon termination of employment before eligibility for
retirement benefits,)
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The provisions of the bill that were added in the com-
mittee substitute amend the dollar amounts of the value of exemp-
tions which may be claimed under the Alaska Exemptions Act. The
statutory amounts were doubled. However, the practical effect =
less than double because, as required by statute, the amounts had
already been adjusted ap by regulation, approximately 10 percent,
In accordance with the consumer price inaex, (These amounts may
be adjusted upward again by the r-partment of Labor by operation
of AS 09.38.115, which provides for such changes each
even-numbered year.? There are no obvious legal problems with
these portions of the bill.

There is a significant policy decision to be made, how-
ever, with regard to approving the increases. The effect of the
increases will be to allow debtors to keep more of theilr property
while restricting the property available to nonsecured or
undersecured creditors trying to recover on loans in default. In
approving loans, some creditors may have counted on the avail-
t<';1l_3|illity of property or income that would be exempt under this

il

It 1s very difficult to predict what economic effect
will result 1f this bill becomes law. Some suggest that greater
exemption amounts will encourage more creditor negotiations with
debtors and thus reduce bankruptcy Tilings. Some suggest that
debtors will be more encouragea to file bankruptcy because they
will be able to keep more property. Another possibility is that
increased exemptions will decrease the availability of credit.

It 1s worth noting that the Alaska Exemptions Act was
based on the Uniform Exemptions Act, promulgated by the National
Conference of Commissioners on Uniform State Laws (NCCUSL),
Alaska i1s the only state to data that has enacted the uniform
Act, and Alaska enacted exemptions iIn higher amounts than were
proposed in the uniform Act. We spoke with John McCabe, legal
director for the NCCUSL. He informs us that there is no consis-
tent answer on how any state haa approached Che exemption situa-
tion, For 1instance, several states exempt the homestead com-
pletely, but differ in the definition of the homestead."

Mr, McCabe reported that Texas i1s noted for having the
most liberal homestead provision. The definition requires that
the do ™ live on the property and then includes all property to
the t jr boundaries. Thus, a debtor could be iIn bankruptcy,
have an urban home worth hundreds of thousands of dollars sitting
on millions of dollars worth of oil and the entire property would
be exempt from creditors. Mr. McCabe reported that the Texas
homcscead provision has been criticized as being an i1mposition on
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the credit system and unfairly restrictive for creditors.

When drafting the Uniform Exemptions Act, the drafters
first determined what kinds of property should be reasonably in-
cluded. Next, the drafters triad to ascertain reasonable values
that would fairly serve the debtor®s interests and not unfairly
limit creditors. Mr. McCabe stated that the purpose of an exemp-
tions Act Is to preserve some assets for the debtor to make’a
fresh start without making the e> jmptione so great as to abuse
the credit system, He felt that the actual amounts were derived
by almost an intuitive consideration of what was fair and reason-
able.

We note that only the new exemption of interests IiIn
retirement plans does r.ot apply to assets of a bankruptcy estate
iIn a bankruptcy proceeding filed before the effective *date of the
bill. Section 11 of the bill. Apparently, the Ilegislature IiIn-
tended the increased exemptions adaed by tthe committee substitute
to apply to pending bankruptcy proceedings.

We make no recommendation aa to the resolution of the
policy issue raised by the iIncreased exemption amounts, but only
bring the issue to your attention. Although there are no obvious
legal problems with adopting the iIncreased exemption amounts, the
legal problems 1i1dentified concerning the retirement plan exemp-
tion and the significant policy questions raised by the increased
exemptions warrant serious consideration of veto. A veto would
allow a bill to be drafted during the interim that would clarify
the effects on the state"s retirement systems and also allow more
studied consideration or the policy issues. We would be happy to
assist iIn drafting an appropriate veto message, 1f you wish.

Grace Berg Schaible
Attorney General

G3S:VBR:JJipjg
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STATE OF ALASKA
1990 LEGISLATIVE SESSION

REQUEST:

Revision Date:
Title: An Act relating to qualified

domestic relations orders ~  -———--
Sponsor: House State Affairs
Requestor:
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Bill Version: H8 568
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FISCAL NOTc
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LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM March 13, 1990
SUBJECT: Sectional Analysis of HB 568

(Definition of certain qualified domestic
relations orders)

TO: Representative H.A. '"Red” Boucher
Chair, House State Affairs Committee

FROM: Teresa B. Cramer~T"CHN
Legislative Counsel

You_have requested a sectional analysis of the above de-
scribed bill.

As a preliminary matter, note that a sectional analysis or
summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best
statement of its contents.

Section 1 of the bill amends the exemption from the claims
of creditors of an individual®s iInterest iIn a retirement
plan. The law already provides that the exemption does not
prevent the payment of benefits to an alternate payee 1T the
payment is required by a qualified domestic relations order
as that term i1s defined In the Internal Revenue Code. The
bill adds that for a governmental plan as defined iIn the
Employees Retirement Income Security Act (ERISA), "qualified
domestic relations order'” has the meaning given by the plan
or by the law governing the plan. Under ERISA, a '‘govern-
mental plan” means

a plan established or maintained for 1ts employees by
the Government of the United States, by the government
of any State or political subdivision thereof, or by
any agency or instrumentality of any of the foregoing.
The term governmental plan' also iIncludes any plan to
which the Railroad Retirement Act of 1935 or 1937 ap-
plies, and which is financed by contributions required
under that Act and any plan of an iInternational organi-
sation which is exempt from taxation under the pro-
visions of the International Organizations Immunities

Act.

IT 1 may be of further assistance, please advise.

TC:mi
wkmi6/055
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Anchorage TOUEIK

POLICEAND FIRERETIREMRNTIOAAO

November 20, 1989

The Honorable H. A. "Red” Boucher
P. 0. Box 111038
Anchorage, AX 99511

Dear Representative Boucher:

On behalf of the over seven hundred members and retirees
covered by the Anchorage Police and Tire Retirement System
(APFRS), 1 would like to solicit your assistance in helping
to solve a problem of considerable condern to both the APFRS
Board and membership. Under current Alaska law, certain
pension benefits are subject to attachment under APFRS, while
those under PERS and other state retirement plans are not.
The APFRS Board is urging the Legislature to correct this

discrepancy.

In 1988, the Alaska Legislature adopted, without much debate
or controversy, a statute which protects both public and
private pension benefits from assignment except under a
"qualified domestic relations order', or "QDRO". Under the
statute, codified at AS 09.38.017, a QDRO 1is defined by
reference to federal law, at 26 U.S.C." 414. Under the
federal definition, a QDRO may assign a member®s pension
benefits to satisfy a child or spousal support judgement or
property settlement, iIf the order meets certain statutory
requirements. OF particular concern to us is a provision in
the federal law that allows a member®s benefits to be
assigned, at the election of the assignee, at any time
following the date a member is fTirst elicrible to retire,
regardless of when or whether the member has actually
retired. This requirement can create considerable
difficulties for plan administrators, at substantial cost to

the plan.

Fortunately, governmental pension plans, including PERS and
other State plans, as well as our own, have never had to
contend with this difficulty. Under the Employee Retirement
Income Security Act (29 U.S.C 1001 et seq.)- public
retirement plans are specifically exempt from federal pension
regulation; a governmental plan may define or restrict
application of QDRO"s as its regulators see fit. Thus, the
Legislature has adopt statutes — and the Anchorage Assembly
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ordinances — that allow assignment of governmental plan
benefits only from the date the member actually retires. See

e.g- AS 39.35.680 (34); AMC 3.85.075.

AS 09.38,017 could be interpreted as superseding existing law
and thereby jeopardizing the federally-mandated i1ndependence
of governmental pension plans. The new statute clearly
conflicts with existing state pension laws. And if the
statute i1s applied only to municipal pension plans, it
clearly denies members of the municipal plan the equal
protection of law, treating them differently from members of
state governmental plans, without apparent justification.

These problems can be easily solved, however, merely by
exempting governmental pension and retirement plans from the
definition incorporated iIn AS 09.38.017 (c). The change is
fully consistent with the intent of the federal laws
incorporated by reference in the statute. Our attorneys have

drafted a bill that should accomplish this purpos-a.

Flease be assured that your efforts on our behalf will be
greatly appreciated by the members of the Anchorage Police
and Fire Retirement System and their families. 1 look
forward to meeting with you and your staff, if at all
possible, before :he opening of the next: legislative session.
IT you have any questions, please call me at 343-6440 or
Board counsel, Scott Sidell, at 258-6599.

Thank you again for your assistance iIn this matter.

« «

froseph Caswell

Chairman
Police and Fire Retirement Board

JC:1hk
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March 5, 1990

The Honorable H. A. "Red" Boucher
House of Representatives

State Capitol

P. 0. Box 111038

Anchorage, AK 99511

Dear Mr. Boucher;

Thank you for taking the time to visit with John Cowdery and |1
during our visit to Juneau on February 20, 1990. The 1issue we
discussed regarding when an alternate payee (i1.e. ex-spouse) may
receive payments on a Qualified Domestic Relations Orders (QDRO)
is of concern to the Police and Fire Retirement Board, the
Retirement System members and retirees.

As discussed with you and your staff, the problems are listed
below:

1. A"11 government pension plans are specifically exempted
by ERISA from federal pension regulations. ERISA
allows for government ;’ans to define or restrict
application of QDRO"s as i1ts regulations see fit.
Thus, Alaska State Legislation for PERS and TRS has
been adopted which states payment may only be made to
an alternate payee at the time the member actually
retires.

2. Alaska statute 09.38.017, passed in 1988, it allows for
the alternate payee to elect to receive their payments
from other government plans at the time the member is
first eligible to retire, not when they actually
retire. As stated above, PERS and TRS legislation does
not allow for payment to an alternate payee until the
retiree actually retires.
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3. Subsequently, iIn June 1989, Anchorage Municipal Code
(AMC) 3.85.075 was passed which allows the Anchorage

Police and Fire Retirement System to make payment to an

alternate payee only from the date the meaber actually
retires.

4. AS 09.38.017 may jeopardize the Police and Fire

Retirement Board®"s and the Anchorage Assembly®s ability

to define or restrict application of QDRO"s as allowed
under ERISA. AS 09.38.017 clearly denies members of
the Anchorage Police and Vire Retirement pension plan
the equal protection of law by treating them
differently from members of state governmental plans,
without apparent justification.

5. The problem can be easily solved by merely clarifying
AS 09.38.017 to exempt governmental pension and

retirement plans from the definition iIncorporated iIn AS

09.38.017(c). The change i1s fully consistent with the
intent of the federal laws iIncorporated by reference
AS 09.38.017(C)

As you are aware, the proposed change to State Statute

AS 09.38.017 (©) has been reviewed by the State Attorney
General"s office and has support of the Public Employee
Retirement System administration, as well as all the Police and
Fire Retirement System members.

IT you have ar.y further questions, please call me or the Police
and Fire Retirement Board Staff at (907) 343-6440.

Sinrprpl v.

X i~uxxement Board

JC/1hk
Attachments
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MEMORANDUM

TO; Representative H.A. "Red" Boucher, Chair
House State Affairs Committee

FROM: Dennis J. Burns, Aide
House State Affairs

DATE: March 28, 1990
RE: HB 568

The folJdowing is in response to your request for background
information:

Senator Rodey introduced SB 508 on 4/14/88 as a Senate
Judiciary Committee bill. This bill was signed into law on
7/12/88 (Chapter 135 SLA 83).

The language in Section 1. AS 09.38.017(c) of HB 568
originated in SB 508.

The purpose of SB 508 was to prevent the attachment of
retirement benefits (PERS and TRS) and IRAs in bankruptcy
proceedings. During that time, there were a number of
Alaskans who were experiencing financial reverses, and it
seemed unfair to allow for the total depletion of their
financial assets.

The language iIn Section 1. AS 09.38.017(c) was recommended by
Legal Services. The intent was to recognize that there were
some situations (QDRO) which should not be exempt. As |1
understand the intent of this section, however, the QDRO was
to fit under the existing state PERS and TERS definition of
QDRO, and 1f no definition existed then the federal
definition would apply.

According to an opinion by the former Attorney General Grace
Berg Schaible, there are two definitions of QDRO:



Under the fTederal definition, a QDRO can order payment of a
benefit to a spouse as soon as a member is both vested and
old enough to take early retirement, regardless of whether
the member has terminated employment or chooses to take early

retirement.

According to Ms. Schaible, the PERS and TRS definition of
QDRO does not allow payment of benefits to a spouse before
the member begins to receive the benefit.

However, 1t is unclear reading the statures - AS
14.25.220(31) and AS 39.35.680(24) - whether the QDRO
definition as defined by Mr. Schaible is implicit.

Ms. Schaible also noted that the federal definition of QDRO
would not be applicable to PERS and TRS because 26 U.S.C.

414 () provides that the federal definition does not apply to
PERS or TRS.



erp
STEVE COMPER, COVERNOS

DEPARTMENT OF LAW P.0. BOX K—STATE CAPITOL
JUNEAU. ALASKA 99$114300

OFFICE OF THE ATTORNEY GENERAL PHONE: (907) 465-3600

June 6, 1988

Honorable Steve Covper
Governor

State of Alaska

P.O. Box A

Juneau, AK 99811

Rei CSSB 508(Fin) -- property ex-
emptions for homesteads, re-

tirement plan interests, etc.
Our file: 883-88-0108

Dear Governor Covper:

At Judy Fleming’s request on your behalf, we have re-
viewed CSSB 508(Fin), relating to property exemptions for home-
steads, retirement plan interests and payments, and other proper-
ty. The bill raises policv and legal questions, and you might
want to consider vetoing ii, There are two basic categories of
concern: (@D the retirement provisions, and (2) the Increases
in the exemption values.

This bill was introduced by the Senate Judiciary Com-
mittee on April 14, 1983. The Senate Finance Committee Substi-
tute was offered May 3, 1988 and passed by the Senate on May 5,
1988, and the House passed i1t on May 9, 1988.

We are concerned that the retirement plan provisions in
sec, 3 of the bill could be interpreted as requiring the federal
definition of ""qualified domestic relations order” (QDRO) to ap-
ply to the public employees®™ (PERS) and teachers®™ (TRS) retire-
ment systems. The statutes for both of those systems include a
definition of "QDRO"™ that differs from the federal definition.
The bill also would allow bankruptcy creditors to reach TRS and
PERS contributions by a member within 120 days before the
member Tfiles for bankruptcy. These are serious and, we believe,
unintended effects of the bill.

The Senate Finance Committee"s substitute bill (offered
six days before the end of the session) doubles the dollar amount
of exemptions Tfrom claims of creditors. That raises iImportant
policy auestions. We are concerned about the full effects of
that doubling, iIncluding the effect on the state"s own collection
efforts and cn the state"s private lending iInstitutions. In
light of 1ts iImportance, we believe that the subject merits more
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extended consideration than was possible during the extremely
brief period that the committee substitute was pending at the
hectic end of the legislative session.

As originally introduced, SB 508 related only to exemp-
tions for certain retirement plan interests and payments (i.e.,
secs. 3, 8, 10, and part of 5 of this final version). The pur-
pose of this part of the bill is not at all clear from the lan-
guage of the bill itself. However, we have ascertained from doc-
uments provided by the Legislative Affairs Agency that, although
the only reference to bankruptcy in the proposed AS 09.38.017 1is
In 1ts subsec. (b), and the basic subsec, (@) i1s worded iIn gener-
al terms, the purpose iIs to exclude or exempt from the property
of a bankruptcy debtor®"s estate that i1s subject to the reach of
the debtor’s creditors 1/ the bankruptcy debtor®s interest In or
payments to be received from a pension plan. An understanding of
this purpose end the manner in which 1t is accomplished requires
analysis of provisions of federal law, including the U.S. Bank-
ruptcy Code, the Internal Revenue Code, and the Employee Retire-
ment Income Security Act of 1974 (ERISA), as well as the rela-
tionship between federal bankruptcy law and state exemption stat-
utes .

This analysisis fTairly succinctly provided by the case
of Goffv. Taylor. 706 F.2d 574 (Gth Cir. 1983). That case ex-
plains that, upon filing of bankruptcy, an estate iIs created that
includes all property in which the banxruptcy debtor has a legal
or equitable iInterest. 11 U.S.C. 541(a)(1).- An exception for
this is that a debtor"s iInterest In a trust that is subject to a
restriction under an "applicable ncnbankruptcy law" 1i1s excluded
from the bankruptcy estate. 11 U.S.C. 541(c)(2). The Iinterest
in the trust never enters the estate.

After a bankruptcy estate iIs created, certain property
IS then exempted from the estate. 1 U.S.C. 522. (Exclusions
are different from exemptions.) A bankruptcy debtor may choose
whether to take exemptions provided by the Bankruptcy Code (list-
ed at 11 U.S.C. 522(d)) or to take exemptions provided by state
law. State law exemptions may be more favorable than the

2/ Notwithstanding that apparently iIntended purpose, this
section also has the effect of providing an e : mption In
situations other than bankruptcy, for 1iInterests iIn certain
governmental pension plans that are not currontly protected under
the Alaska Exemptions Act or any federal law.
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law. State .aw exemptions may be more favorable than the Bank-
ruptcy Code exemptions, or vice versa, depending on the type of
property the bankruptcy debtor owns and dependi% on the specific
provisions of state exemption statutes. |In Goff, the bankruptcy
debtors had chosen state law exemptions whicF] unlike the Bank-
ruptcy Code, did not provide a limited exemption for Keogh plans,
Nevertheless, the debtors argued that ERISA was an ™applicable
nonbankruptcy Jlaw,”” and that restrictions on assignment and
alienation of iInterests iIn the Keogh plan under ERISA prevented
their interest iIn the plan from entering the estate.

The court rejected this argument. It found that Con-
gress did not intend to include ERISA plan restrictions in the
reference to "applicable nonbankruptcy law." Rather, It found
that Congress only intended 'spendthrift trusts" to be excluded
from the property of the estate. The keogh plan was found not to
be a spendthrift trust, because of the availability of the assets
of the plan to the debtors, with only a 10 percent penalty, at
any time before reaching retirement age. Under Goff, i1f a plan
IS not a spendthrift trust that is afforded protection under
state nonbankruptcy law, a debtor"s interest in the plan Is not
excluded from che bankruptcy estate. If the bankruptcy debtor
chooses state law exemptions that do not include an exemption for
the debtor®s iInterest In a pension plan, the Interest Is not ex-_
empted from the estate. The result Is that bankruptcy debtors
may be forced to forego TfTavorable exemptions under state law
(such as the Texas homestead exemption discussed later In this
bill-review letter) in order to gain at least partial protection
of their pension plan iInterests provided by the federal bankrupt-
cy exemptions. —

Current provisions, of the Alaska Exemptions Act (AS
09.38) do not provide an exemption for iInterests 1In retirement
plans which is applicable iIn bankruptcy proceedings. See exist-
ing AS 09.38.055, Both Che original ana final versions of this
bill add a new section, AS 09.38.017 (in sec. 3 of the CS), to
the Alaska Exemptions Act, which provides an exemption for iInter-
ests In certain "retirement plana,” That exemption will be ap-
plicable iIn bankruptcy proceedings by virtue of the amendment of
AS 09.38.055 iIn sec. 10 of the CS. By the definition of “retire-
ment plan” i1n the bill, the new exemption 1is for IiInterests 1In
qualified plans under 26 U,S,C. 401(a), individual employee annu-
ity plans under 26 U.S.C. 403(a), tax sheltered annuity plans
under 26 U.S.C. 403(b), i1ndividual retirement accounts ana annuil-
ties and simplified employee pension plans under 26 U.S.C. 408,
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and employee stock ownership plans under 26 U.S.C. 409. 2%/ No
exemption Is provided for iInterests in pension plans that do not
qualify for fTavorable tax treatment under the specified provi-
sions of the Internal Revenue Code,

The definition of "retirement plan” i1n the bill iIn-
cludes PERS and TRS, since those plans are qualified plans under
26 U.S.C. 401(a). Two problems arise from application of this
bill to PERS and TRS, First, the bill provides chat the exemp-
tions do not apply to contributions "made by an individual under
a retirement plan within 120 days before the individual files for
bankruptcy.' We believe that the purpose of this provision iIs to
prevent 1ndividuals from 1increasing their contributions to re-
tirement plans shortly before filing bankruptcy in order to shel-
ter additional assets from creditors. However, PERS and TRS mem-
ber contributions are statutorily fixed and involuntary, thus
preventing the kind of abuse addressed by this provision. 3/
Administration of this provision would require changes iIn tKe
PERS and TRS statutes, since there is currently no way for the
systems to make available to creditors an employee®s contribu-
tions that are made within 120 days before Tiling bankruptcy.
There are no provisions iIn either PERS or TRS allowing a partial
refund of a member®s contribution account to pay creditors (ei-
ther while the member i1s still employed or after termination of
employment), allowing an adjustment of service credit to reflect
a reduction In the contribution account, or allowinr a member to
repay contributions that have been paid to creditors.

Second, the bill provides that the exemptions do not
prevent payment of retirement plan benefits to au alternate payee
under a qualified domestic relations order (QDRQ™ as defined by
26 U.S.C. 414(p)- Proposed AS 09.38.017(c). The potential prob-
lem with this 1s that the statutes providing for both PERS and
TRS include a definition of "QDRO"™ that is different iIn a signif-
icant respect from the definition of "QDRO™ in 26 U.S.C. 4I4gP)-
Existing AS 14.25.220(31) and AS 39,35.680(34), Under the feder-
al definition, a QDRO can order payment of a benefit to an

2/ The fTederal Bankruptcy Code exemptions provide an exemption
tor payments under these planeonly 'to the extent reasonably
necessary for the support of the debtor and any dependant of the
debtor.” 11 U.S.C. 522(d)(10)(E).

2/ . This mi%ht also be true ofsome private pension plane that
will be affected by this bill.
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alcemace payee as soon as a member la both vested and old enough
to take early retirement, regardless of whether the member has
terminated employment or chooses to take early retirement. Un-
like the federal definition, the PERS and TRS definition does not
allow payment of benefits to an alternate payee before the member
begins to receive a benefit. There iIs no system in place to al-
low either PERS or TRS to apply the federal QDRO requirements.

We characterize this second problem as a 'potential”
problem because we believe that, despite the Ilanguage of the
bill, the better argument is that the federal definition of QDRO
would not be applicable to PERS and TRS. This is so because 26
U.S.C. 414(p)(9) provides that the federal definition does not
apply to any plan to which 26 U.S.C. 401 (@) (13) does not apply.
26 U.S.C. 401(a)(@3) does not apply to governmental plans, 6uch
as PERS, TRS, and municipal plane. Thus, under federal law, the
federal definition of "QDRO, by i1ts own terms, does not apply to
PERS and TRS or the other governmental plans. Moreover, this
proposed state statute says, In subsec. (C), that the exemptions
in (@ '"do not prevent" payment under a federally defined QDRO.
Payment under such an order is not required by the proposed stat-
ute. In other words, 1If a creditor (spouse) nas a domestic rela-
tions order that iIs a qualified one under the federal definition,
then the exemptions 1In proposed AS 09.38.017(a) do not bar the
creditor from reaching the pension money. But some other statute
might do so — e.g., our PERS and TRS statutes. This raises
questions as to what righ™ a person has to enforce a QDRO against
a governmental plan other than PERS or TRS i1f the exemption Iis
enacted.

The bill states a conclusive presumption that a retire-
ment plan that is exempt from claims under the bill is a spend-
thrift trust. Proposed AS 09.38.017(d), We seriously doubt that
this provision provides a bankruptcy debtor with any additional
protection. |If the debtor chooses state law exemptions, the pro-
visions of the bill already exempt the debtor"s iInterests iIn or
payments from the specified retirement plans. If the debtor
chooses federal Bankruptcy Code exemptions, it is unlikely that a
bankruptcy court would give any credence to this presumption 1in
considering whether a plan that i1s cleari./ not a spendthrift
trust i1s excludable from the bankruptcy estate under 11 U.S.C.
541(c)(2). (PERS and TRS would not appear to qualify as spend-
thrift trusts, since, although access to their benefits 1s, by
otatute, strictly controlled, the portion of the trust monay that
iIs the employee"s contribution account may be obtained by the

employee upon termination of employment before eligibility for
retirement benefits.)
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The provisions of the bill that were added in the com-
mittee substitute amend the dollar amounts of the value of exemp-
tions which may be claimed under the Alaska Exemptions Act. The
statutory amounts were doubled. However, the practical effect 1is
less than double because, as required by statute, the amounts had
already been adjusted up by regulation, approximately 10 percent,
In accordance with the consumer price index, (These amounts may
be adjusted upward again by the Department of Labor by operation
of AS 09.38.115, which provides for such chances each
even-numbered year. There are no obvious legal problems with
these portions of the bill.

There 1s a significant policy decision to be made, how-
ever, with regard to approving the increases. The effect of the
increases will be to allow debtors to keep more of theilr property
while restricting the property available to nonsecured or
undersecured creditors trying to recover on loans in default. In
approving loans, some creditors may have counted on the avail-
Es)lt_)lillity of property or income that would be exempt under this
il

It 1s very difficult to predict what economic effect
will result iIf this bill becomes law. Some suggest that greater
exemption amounts will encourage more creditor negotiations with
debtors and thus reduce bankruptcy filings. Some suggest that
debtors will be more encouraged to fTile bankruptcy because they
will be able to keep more property. Another possibility is that
increased exemptions will decrease the availability of credit.

It 1s worth noting that the Alaska Exemptions Act was
based on the Uniform Exemptions Act, promulgated by the National
Conference of Commissioners on Uniform State Laws (NCCUSL).
Alaska i1s the only state to date chat has enacted the uniform
Act, and Alaska enacted exemptions 1iIn higher amounts than were
proposed in the uniform Act. We 6poke with John McCabe, legal
director for the NCCUSL. He informs us that there iIs no consis-
tent answer on how any state has approached the exemption situa-
tion. For instaice, several states exempt the homestead com-
pletely, but differ in the definition of the "homestead."

Mr. McCabe reported that Texas is noted for having the
most liberal homestead provision. The definition requires that
Che debtor live on the property and then Includes all property to
Jhe outer boundaries. Thus, a debtor could be iIn bankruptcy,
have an urban home worth hundreds of thousands of dollars sitting
on millions of dollars worth of oil and the entire property would
be exempt from creditors. Mr. McCabe reported tha: the Texas
homestead provision has been criticized as being an Imposition on
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Che credit system and unfairly restrictive for creditors.

When drafting the Uniform Exemptions Act, the drafters
first determined what kinds of property should be reasonably iIn-
cluded. Next, the drafters tried to ascertain reasonable values
that would fairly serve the debtor®s interests and not unfairly
limit creditors, Mr. McCabe stated that the purpose of an exemp-
tions Act iIs to preserve some assets for the debtor to make a
fresh start without making the exemptions so great as to abuse
the credit system. He felt that the actual amounts were derived
gglalmost an 1ntuitive consideration of what was fair and reason-

e

We note that only the new exemption of iInterests in
retirement plans does not apply to assets of a bankruptcy estate
iIn a bankruptcy proceeding filed before the effective date of the
bill. Section 11 of the bill. Apparently, the legislature iIn-
tended the Increased exemptions added by the committee substitute
to apply to pending bankruptcy proceedings.

We make no recommendation as to the resolution of the
icy issue raised by the increased exemption amounts, but only
[Eség the issue to your attention. Although there are no obvious
al problems with adopting the increased exemption amounts, the
legal problems 1identified concerning the retirement plan exemp-
tion and the significant policy questions raised by the i1ncreased
exemptions warrant serious consideration of veto. A veto would
allow a bill to be drafted during the interim that would clarify
the effects on the state®s retirement systems and also allow more
studied consideration of the policy issues. We would be happy to
assist in drafting an appropriate veto message, i1f you wish.

Grace Berg Schaible
Attorney General

GBS1V5R:JJ:pjg



§ 14.25.220 Alaska Statutes Supplement § 14.25.22

(27) "part-time teacher” means a teacher occupying a position re-2
quiring teaching on a regular basis for at least 50 percent of the'
normal workweek at a teaching assignment, excluding teaching as ani
assistant or graduate assistant, or teaching on a substitute, tempo-’
rary, or per diem basis; A

(28) "permanent disability” means a physical or mental condition
which, in the judgment of the administrator, based upon medical re-'
ports and other evidence satisfactory to the administrator, presum-
ably prevents a member from satisfactorily performing the member’-
usual duties for the member’s employer or the duties of another posi-
tion or job which an employer makes available for which the member
is qualified by training or education; »

(29) "prescribed rate of interest” means the rate of interest used for
computing employer contributions, for preparing actuarial tables used
by the system, for crediting interest to members' contributions, and
for charging interest on members’ indebtedness accounts;

(30) "public school” means a school operated by publicly elected or
appointed school officials in which the program and activities are
under the control of those officials and which is supported by public
funds;

(31) "qualified domestic relations order” means a divorce or dissolu-
tion judgment under AS 25.24, including an order approving a prop-
erty settlement, that |

(A) creates or recognizes the existence of an alternate payee's right
to, or assigns to an alternate payee the right to, receive all or a portion
of the benefits payable with respect to a member;

(B) sets out the name and last known mailing address, ifany, of the
member and of each alternate payee covered by the order:

(C) sets out the amount or percentage of the member's benefit, or of
any survivor's benefit, to be paid to the alternate payee, or sets out the
manner in which that amount or percentage is to be determined;

(D) sets out the number of payments or period to which the order
applies;

(E) does not require any type or form of benefit or any option not
otherwise provided by this chapter;

(F) does not require an increase of benefits in excess of the amount
provided by this chapter, determineu on the basis of actuarial value;
and

<G) does not require the payment, to an alternate payee, of benefits
that are required to be paid to another alternate payee under another
order previously determined to be a qualified domestic relations order;

(32) "retired teacher or member” means a member who is termi-
nated. who has not received a refund from the system, and who is
receiving a benefit, other than disability, from the system;

(33) "retirement™ means that period of time from the first day of the
month following
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JRN-DATE JRN-PG ACTION

04/11/88 2959 [©) READ THE FIRST TIME - REFERRAL(S)
04/11/88 2959 (O] STA. THEN FIN

SE 504

“An Act relating to contribution! from permanent fund
dividends to Yukon Quest International. Ltd.; and
providing for an effective date."

PRIME SPONSOR: FINANCE COMMITTEE

CURRENT STATUS: (S) STA STATUS DATEi 04/11/88

JRN-DATE  JRN-PC ACTION

04/11/88 2989 [©) READ THE FIRST TIME - REFERRAL(S)
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SB 505

“An Act eltabll!hlng the Alaska Children®s Crmmls-
sion; and providing for an effective date."

PRIME SPONSOR: JUDICIARY COMMITTEE
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SB S06

“An Act providing for the issuance of general obliga-
tion bonds in the amount of S64.000.000 for the
purpose of paying the cost of highway, road, and
trail projects; and providing for an effective date."
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SB 507

“An Act relating to bonds of contractors for public
buildings and worka; and providing for an effective
date."
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BY REQUEST OF THE GOVERNOR
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Chapter 1)3

Litll., t.irnng for ho-.c.d., for ctrtoln

c.tlrrwtit pl.n imiimii .nd »«»»>m_ &< Icr “h" »»e»n«*»>

* Section 1. AS 09.31.010(e) le amended to teed.

<e) An individual le entitled to en eaeaptlcn ee * booeeteed of

9.38.010(a)

Che ind dual”# Incereec In property In chle etete uecd ee the prin*

cipel residence of the ITHAT) Indlvliduel or the dependence of the

dual, but Che value of the hoscettad exemption may not

ITKAT| Ind

eeceed >5*.000 1Si/,0C01.

* Sec. 2. AS 09.30.010(b) le amended to readi

(b) If property ovnad by the entirety or In coeoon la uied by

09.38.010(b)

one or ante Indlvliduel ovnere or their dependente ee thetr principal
reildcr.ee, eeeh ovr.tr le entitled to e hooeatead eaeeptlon of that

ovner*a Intareat In the property ee provided In (e) of chle eectlon.

e hoeieeiead eeceptlona allowable with

The aggregate value of mult

reipect to e tingle living unit way not eaceed SU.000 (Si7.0001. If

there are multi

le ovnere of property eaeopt ee e homaatcad, Cha value
of Che exemption of each individual owner may not eaceed the {THATI

Ind dual ovner*a pro rata portion of 334.000 |S2i.0001.

* Sec. 3. AS 09.31 la aoendad by adding e new eectlon to reedi

Sec. $9.31.tl9a IXDVT 10* or RXTIIDttXT PLAN UTUISTS /AOQ 9AS

09.38.017

?:e/isrs. (@) In addition to the exemption under AS 09 38.013(b), the

following etc eatapt (roe a claim of en indlvldual®a credltvri
.l- csss 1olirin)

I*M8 SLA ML I ti

Chapter 1)3

G> . of (h. Ind

(2) Che aor.ey or other acaeta payable to the Individual

In . ...L.c.nt pl.n,

fro* a retlrraenc plan.

(b) The aaenptlona provided by (a) of thle eectlon do not apply
to a contribution made by en Indtvidual to a retlreaent plan within
170 deye h-"ore the Indlviduel fllee for bankruptcy.

(c) The aiaaptloai provided by (a) uf thle eectlon do net pra
vent Che payment of ban/fit* under o retlreaent plan In on alternate

ied domeetlc relatione order. In thle ewbacctloo,

payee under o quali
"qualified doseetlc relatione order** hex the excelling given In IS

0.1.C. 4tI(p)-

(d) A retirement plan eicopt from ctatoe under (a) of tl
eectlon le conclualvaly preeuecd to be o apandthrift truat under thle

eectlon.
(e) In thle eectlon,

ternate payee'" ha* the meaning given In 24 U S C.

@ "
4U(p) (1)»

dual™ neena en Individual who le e participant

"Ind

ary of, or an alternate payee ot a retlreeent plan
®) "retirement plan” naeni a retlreaent plan that la
qualified under 76 U.S.C. 401(a). 26 U.S.C. 403(a), 26 U.S.C. 403(b).
26 U.S.C. 4C6, or 76 U.S.C. 409 (Internal Revenue Code).
= Sec. 4. AS 09.36.020 le eoendcJ to read
Sec. 09.31.070. EXEMPTIONS Or PERSONAL PROrcr.IT SCIJICT TO VAIUt

dual leentitled to an raerpttcn In prop*

LIMITATIONS, (@ An Ind
mrty not to eaceed an aggregate value of S$S3.030 [SI(3CO| rhoirn b> the

Individual froai the following cetegorlee of property!

. 11) houaehold good* and *a Ing apparel reeeont
€sss soecrin) -2-

>O1B0D
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Chapter 1)-

jr for on# hruieholdi

@) if reasonably held for Che personal uia of cha indl
dual or o dependent, botke and austral instrumental and

1)) faallp portrait# and halrlooat of particular aanti

~aoial valua to tha Individual.
not

() Aa ind
oicaadini tl.CO0 (2300) In aggregate valua.

dual ia anticlad to exemption of Jewelrp,

if held for tha paraonal

u«a of tha individual or a dapandcnt.

dual ia entitled to exception, rot exceeding 52.000

(@ An Ind
iaplaMnta, profaaalonal book*, and

111.a00) in a]|rafata valua, of

Coola of tha trada,
() An individual ia antltlad to tha exevpdon of pata to
oatanc of a valua not exceeding 51.000 15300).
(@ An individual 1ia antltlad to anexemption of ona motor
vahlcla to tha aatant of a valua not exceeding 51.000 1*1.300) if tha

full valua of Cha sotor vahlcla doaa not aacaad 510.000 fS10.000).

AS 09.31.023(a) ia aaundad to raadi

* Sir.. 3.
thla aactlon or A3 09.31.012. an

(@ Except aa provided in

ia antltlad to exception of un»aturad Ilfa lInauranca and

If Cha contract# hava

IndlviCual

annuity ccntracta ovnad bp tha individual.
accrued dividend# and loan valuaa available to tha individual ag-
gregating aon Chan 510.000 (53.000), a creditore>*y obtain a court
dual debtor to pap tha creditor, and author-

order requ
I1ftng cha creditor on cha dabtor®a behalf to obtain payaent of,
in aacaaa of 510.000

the

Idtnda and loan valuaa

aaount of tha accrued d
(53,000) or tha aaount nf tha creditor®# clala, whichever la laaa.

* Sac. ft AS 09.31.030(a) la anandad to read
@) Eicept aa provided In (b) and (cl of thla aactlon and

individual debtor 1* entitled to an e*e»ptlon of tha
€SSS SOI(FIn)

AS 09.31 030, an

1988 SLA UIl. [3'>

Ch.pi.r Ul
Irdl.ldu.l d.btor", wa.hl, n.r t.rnlr,i not lo «.cr»4 :IIDJ]]]].

The veeblp nac aaminga of an individual are deterr®ned bp lubcracting
fro* tha vaaklp groea earning# all auaa required bp lau or court order
co be withheld. The waaklp net aaminga of an Individual paid on a
eonthlp baala are determined bp aubtractlng fro* tha aonthlp groee

dual all auaa required bp law or court order to

aemlngj of tha indi

ding tha remainder bp 4.3. Tha waaklp net earn-

be withheld and d

ing* of an Individual paid on a erai-oonchlp baaia arc d*:arminad bp i
aubtractling frcai Cha acal-monthlp groaa aaminga all susa required bp

ing tha remainder bp 2.17, |

law or court order to be withheld and divi
7. AS 09.31.030(b) 1* amended to raadi

- Sac.
() An individual who doaa not receive aaminga either weekly,
aeai-nonthlp or tnnthlp 1* antltlad to a B&xloua cxesptlcn for the |
illt*gate valua of r«ah and other liquid aiacta available In anp sonth
in AS 09.38.0)0. The terai "hig* |

°f 11.400 (5700), except aa provided
uld aaaeta™ include* depcilta, aecurlctea, notea, draft*, accrued
vacation pap, refund#, prepayment#, and receivable*.

* Sac. 8. AS 09.j8.030(e) ia aa™andad to read*

lowing propertp, unleaa exevipt without [Ii

receipt bp and while it la in [

) The f

under AS 09.30.0)3 or 09.31 017. upon
ahall b* treated aa earnings. In-

iaton of tha
liquid reset* under thla section;

the poi
ccne, cash, or other
Iness, or

benefit# paid bp reason of disability,

1
uneaployren&2
separate

money or propettp received for ellBoiiy or

(3) proceeds of insurance, a Judgncnr, nr a setrlevent, or
other rtghca accruing as a result of bodilv injury cf the individual

Injury of another individual of

ct of the wrongful death or bod
SSI SOKHM -

itation
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Chepta* 1)3

who* the Individual vaa or la a dependent!
14) proceeds or benefits paid or payabla on tha death of an

Insured, tf tha Ind

dual waa tha apouaa or a drpandrnt of tha In

euradi and

) amounts paid undar a acock bonua, pension, profit

aharlng, annuity, or alallar plan or contract, providing baraflta by

ration of ago, Illnaaa, disab ty, or langth of aarvilco.

* Sac. I. AS 09.31.030(b) la amended to raadi

() Tha aaraptlcn amounts undar AS 09.31.030 cay b# Incraaaad

«ie.n tha Individual subvlta an affidavit, undar penalty of perjury,
atatlng that tha Indlvldual®a aarnlnga alona aupport tha tndlvldual’a
houiaholdi by ao doing, tha maximum pare of tha Indlvldual®a aigragata
dlepoesbIn aarnlnga for any week cubjact to aaacutlon *ay not atcaad

tha amcunt by which tha Indlvldual®a dtapoaabla aarnlnga for that weak

aicrad 1330 {$7731. or. If tha Ind dual ta claiming an aaaaptton for
caih or othar liquid aaaata undar AS 09.38.030(b), a me law* amount of
$7.700 111,100) available In a (ANY) month la aaaapc.

* Sac. 10. AS 09.38.033 la amended to raadi

Sac. 09.38.033. BARYIUTTCY PXOCTCOINCS. In a procaadlng undar

It U.S.C. (Bankruptcy) FTMC IAHKS8UPTCY ACT <11 U.S.C.)) only tha
eieaptlona undar AS 09.38.010. 09.31.013(a), 04.38.017. 09.38.020.
09.38.023 and 09.38.030 apply.

* Sac. Il. AS 09.38.017, addtd by aac. 3 of thla Act, dora nor apply to

tha aaaata of a bankruptcy aatat* In a procardlng fllad undar Il U.S.C.

(Bankruptcy) bafora tha affective date of thla Act.

cssb soacrtn)

W'su o 1n

Chapter

AN ACT

Providing for tha establishment of tha Inatltuta for
Clrcumpolar Health Studlaa within tha Unlvaralty of

Alaakai and providing for an affactlva data.

® Sactlon 1. FINDIHCS. Tha laglalature flnda that

(1) . tha aavara health prob~ of dapraialon, alcvhollaa,

aulclda are and»*lc to Alaakai

hle (2) *1111lona of dollara and countlaaa aipandlturaa of energy

th»* h.». fc..n «,."t «craptlr>, Co ao or .t 1...C .<>,0.1.1, titt
|1 thaae problaaa In the atata, but that aajor auccaaaaa have not b*

li achieved and (hat A new approach to thcaa problesa la ntededi

i 13) othar clrcumpolar areaa and natlona, Including Canad
Siberia, Craanlani, and Scandinavia, alao euffer fro* thaaa probleoa, b
Jairitaike has o

ed to aichanga raaaarch and Information with that

(4) the eitabllshmnt of an Inatltuta for Clrcuapolar Healtl
Studlea within the Unlvaralty of Alaaka would be a aajor nrw atap tovari

adJreaitng and finding aolutlona to the health problem of Alaakjns and

N Inhabitants of other clrcuapolar regional

it
?) eatabllehsenr of tha Institute la a crncepr etrongly

ported by the International Union for Clrct-vpolar Health and tha Aarrlcan

Public Health Asaoclarlon®a national Arctic health science pollcyi

(1) Alaaka la an aapaclally appropriate location for such

el- SB JTflefd add)

iup>
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of (907) 343-4295
Anchorage MAYOR

POLICE AND FIRE RETIREMENT BOARD

April 10, 1990

The Honorable Peter Goll, Co-Chairman
House of Representatives

Judiciary Committee

p. 0. Box V, Capitol, Room 122
Juneau, AK 99811

Dear Representative Goll:

On April . 1990, we sent you correspondence on House Bill (HB)
568, which has been referred to the House Judiciary Committee.

It 1s our understanding that this bill is rn the calendar for the
House Judiciary Committee during the week jJf April 16, 1990.

The members of the Anchorage Police and Fire Retirement Board
would like to testify, via teleconference, at the time the bill
Is discussed " r the Judiciary Committee. Please contact us at

343-4399.

As you are a.are, HB 568 was sponsored by Representative Boucher
and a similar bill (Senate Bill 252) has been drafted by the
Senate Judiciary. Committee and i1s sponsored by Senator Faiks.

The Police and Fire Retirement System is not asking for a change
to practical application of AS 09.38.017(c) but only
clarification chat governmental retirement plans are not included
in the definition Incorporated in AS 09.38.017(c), and have the
right to establish the meaning given QDRO by the Plan.

Under AS 09.38.017(c), certain pension benefits are arguably
subject to attachment as this statute states pension plans in
Alaska must comply with a Qualified Domestic Relations Order
(QDRO) as defined by ERISA (U.S.C. 414). This Federal
legislation allows for payment of benefits to an alternate payee
(i.e. spouse) at the time members are Tirst eligible to retire,
not when they actually retire. At 26 U.S.C., 401(c), all
governmental retirement plans are specifically exempt from ERISA
and U.S.C. 414 allows governmental retirement plans to draft
local legislation for the administration of QDRO"s.
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AS 39.35.370(e), for Public Employees Retirement System (PERS)
and AS 14.25.110 for the Teachers Retirement System (TRS), do not
allow for payment of QDRO"s until a member actually retiies.

Anchorage Municipal Code (AMC) 3.85.075, which passed in June
1988, allows the Police and Fire Retirement System to make
payments to an alternate payee only from the date the member

actually retires.

The Alaska State Attorney General provided an opinion to Governor
Cowper, dated June 6, 1988, on AS 09.38.017(c) prior to it being
signed into law by the Governor. It is the Alaska State

Attorney General®s opinion that AS 09.38.017(c) does not apply to
governmental plans, such as PERS, TRS and municipal retirement
plans as the definition of a QDRO under 26 U.S.C. 414(P)(9) does
not apply to governmental plans.

With this confusion in Federal, State and Local statutes, the
Police and Fire Retirement System is asking only that

AS 09.38.017(c) be clarified to reflect that governmental
retirement plans are not included iIn the definition i1ncorporated
in AS 09.38.017(c). The Police and Fire Retirement Board feels
the clarification of the State Statute would stop any costly
litigation iIn the courts as to which statute is applicable to the
Police and Fire Retirement System.

We have attached a copy of the State Attorney General®s opinion
and HB 568, as well as a fact sheet which outlines the problems

as we see them. If you have any questions, please call me or the
Police and Fire Retirement Board Staff at 343-6440.

Cinporo 1\

JC/1hk
Attachments

cc: Representative Boucher

(- 78/PGol12._Ltr)



Introduced: 2/22/90 6-2274A
Referred: State Affaire

BY THE STATE AFFAIRS COMMITTEE

IN THE HOUSE
HOUSE BILL NO. 568
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL

For an Act entitled: "An Act relating to the definition of qualified

domestic relations orders for retirement plan inter-

est and payment exemptions."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.38.017(c) 1is amended to read;

(c) The exemptions provided by (a) of this section do not pre-
vent the payment of benefits under a retirement plan to an alternate
payee under a qualified domestic relations order. In this subsection,
"qualified domestic relations order”™ has the meaning given in 26
U.S.C. AIAfp). except aa applied to '"governmental plans” as defined
undcr 29 U.S.C. 1002 in which <case ‘'"qualified domestic relations
order”™ has the meanina tlven by tha plan or by the law governing the

plan.

11B0O568A -1 I1B 568



*ieve Lvwrix. govmnoj

>.0. OCX K—STATE CAPITCL
UNEAU. ALASKA »JM-0J30
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Poti-tt 0fina U™* IfJovniiiil m«mo 7871

Honorable Steve Covper
Governor

State of Alaska

P.O. Box A

Juneau, AK 99811

Rei CSSB 508(Fin) -- property ex-
emptions for homesteads, re-
tirement plan iInterests, etc.
Our file: 883-838-0108

Dear Governor Cowper:

At Judy Fleming®"s request on your behalf, ve have re-
viewed CSSB 508(Fin), relating to property exemptions for home-
steads, retirement plan interests and payments, and other proper-
ty. The bill raises policy and legal questions, and you might
want to consider vetoing 1t. There are two basic categories of
concern: (1) the retirement provisions, and (2) the increases
Iin the exetr.Dtion values.

This bill was iIntroduced by the Senate Judiciary Com-
mittee on April U, 1983. The Senate Finance Committee Substi-
tute was offered May 3, 1968 and passed by the Senate on May 5,
1988, and the House passed i1t on May 9, 1988. \Y

We are concerned that the retirement plan provisions in
sec. 3 of the bill could be "iInterpreted as requiring the federal
definition of "qualified domestic relations order” (QDRO) to ap-
ply to the public employees®™ (PERS) and teachers®™ (TRS) retire-
ment systems. The statutes for both of those systems include a
definiti*-- o™ QDRO" that differs from the fTedaral definition.
The bi! rould allow bankruptcy creditors to reach TRS and
PERS eot . *iw.«.icea made by a member within 120 days before Che
member files for bankruptcy. These are serious and, we believe,
unintended effects of the bill.

The Senate Finance Committee"s substitute bill (offered
six days before the end of the session) doubles the dollar amount
of exemptions from claims of creditors. That raises i1mportant
policy auestions. We are concerned about Che full cffect6 it
that doubling, including the effect on the state®s own collection
efforts and on the state"s private landing institutions. In
light of 1ts 1mportance, we believe chat the subject merits more
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extended consideration than was possible during the extremely
brief period that the committee substitute was pending at the
hectic end of the legislative session#

As originally introduced, SB 508 related only to exemp-
tions for certain retirement plan iInterests and payments (i.e.,
sees. 3, 8, 10, and part of 5 of this final version). The pur-
pose of this part of the bill i1s not at all clear from the la -
guage of the bill i1tself. However, we have ascertained from doc-
uments provided by the Legislative Affairs Agency that, although
the only reference to bankruptcy in the proposed AS 09.38.017 is
in 1ts subsec. (b), and the basic subeee. (@ 1s worded In gener-
al tem®s, the purpose 1a to exclude or exempt from the property
of a bankruptcy debtor’s estate that is subject to the reach of
the debtor®s creditors 2/ the bankruptcy debtor’s iInterest in or
payments to be received from a pension plan. An understanding of
this purpose and the manner i1n which i1t 1s accomplished requires
analysis of provisions of federal law, 1including the U.S. Bank-
ruptcy Code, the Internal Revenue Code, and the Employee Retire-
ment Income Security Act of 1974 (ERISA)-, as veil as the rela-
tionship between federal bankruptcy law and state exemption stat-

utes.

This analysis i1s fTairly succinctly provided by the case
of Goff v. Taylor. 706 F.2d 574 (6th Cir. 1983). That case ax-
plains that, upon filing of bankruptcy, an estate is created that
includes all property in which the bankruptcy debtor has a legal
or equitable interest. 11 U.S.C. 541(a)(1). An exception for
this 1s that a debtor’s iInterest In a crust that i1s subject to a
restriction under an "applicable nonbankruptcy law'" is excluded
from the bankruptcy estate. 11 U.S.C, 541(c)(@2). The 1interest
in the trust never enters the estate.

_ After a bankruptcy estate 1s created, certain property
IS then exempted from the estate, 11 U.S.C. 522. (Exclusions
are different from exemptions.) A bankruptcy debtor may choose
whether to take exemptions provided by the Bankruptcy Code (list-
ed at 11 U.S.C. 522(d)) or to cake exemptions provided by state
lav. State law exemptions may be more fTavorable than the

2/ Notwithstanding that apparently intended purpose, this
section also has the effect of providing an exemption Iin
situations other than bankruptcy, for interest* iIn certain
governmental pension pLans that are not currently protected under
the Alaska Exemptions Act or any federal law.
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lav. State law exemptions may be more Tavorable than the Bank-
ruptcy Code exemptions, or vice versa, depending on the type of
property the bankruptcy debtor owns and depending on the specific
provisions of stats exemption statutes. In Goff, the bankruptcy
debtors had chosen stata law exemptions which, unlike the Bank-
ruptcy Code, did not provide a limited exemption for Keogh plana.
Nevertheless, the debtors argued that ERISA was an ™™applicable
nonbankruptcy law,” and that restrictions on assignment and
alienation of iInterests iIn the Keogh plan under ERISA prevented
their interest in the plan from entering the estate.

The court rejected this argument. It found that Con-
gress did not intend to include ERISA plan restrictions in the
reference to "applicable nonbankruptcy Jlaw.” Rather, it found

that Congress only intended ''spendthrift trusts" to be excluded
from the property of the estate. The Keogh plan was found not to
be a spendthrift trust, because of the availability of the assets
of the plan to the debtors, with only a 10 percent penalty, at
any time before reaching retirement age. Under Goff, 1f a plan
IS not a spendthrift trust that is afforded protection under
state nonbankruptcy law, a debtor’s iInterest In the plan iIs not
excluded from the bankruptcy estate. If the bankruptcy debtor
chooses state law exemptions that do not include an exemption for
the debtor®s iInterest In a pension plan, the iInterest is not ex-
empted from the estate. The result i1a that bankruptcy debtors
may be forced to forego Tavorable exemptions under state law
(such as the Texas homestead exemption discussed later iIn this
bill-reviev letter) iIn ordar to gain at least partial protection
of their pension plan interests provided by the federal bankrupt-
cy exemptions, -

Current provisions, of the Alaska Exemptions Act (AS
09.38) do not provide an exemption fTor Interests 1In retirement
plans which 1is applicable i1n bankruptcy proceedings. See exist-
ing AS 09,38,055. Both the original and final versions of this
bill add a new section, AS 09.38.017 (in sec. 3 of the CS), to
the Alaska Exemptions Act, which provides an exemption for inter-
ests In certain '"retirement plans,” That exemption will be ap-
plicable in bankruptcy proceedings by virtue of the amendment of
AS 09.38.055 In sec. 10 of the CS. By the definition of "retire-
ment plan” in the bill, the new exemption 1is for iInterests In
qualified plans under 26 U.S.C. 401(a), individual employee annu-
ity plans under 26 U.S.C. 403(a), tax sheltered annuity plane
under 26 U.S.C, 403(b), individual retirement accounts axi annui-
ties and simplified employee pension plans under 26 U.S.C. 408,
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and employee stock ownership plans under 26 U.S.C. 409. 2/ No
exemption 1is provided for interests iIn pension plans that-do not
qualify for favorable tax treatment under the specified provi-
sions of the Internal Revenue Code,

The definition of "retirement plan” in the bill iIn-
cludes PERS and TRS, since those plans are qualified plans under
26 U,S.C. 401(a). Two problems arise from application of this
bill to PERS and TRS, First, the bill provides that the exemp-
tions do not apply to contributions "made by an individual under
a retirement plan within 120 days before the individual files for
bankruptcy.” We believe that the purpose of this provision iIs to
prevent individuals from increasing their contributions to re-
tirement plans shortly before fTiling .bankruptcy iIn order to shel-
ter additional asseta from creditors. However, PERS and TRS mem-
ber contributions are statutorily fixed and involuntary, thus
preventing the kind of abuse addressed by this provision, 3/
Administration of this provision would require changes In tKe
PERS and TRS statutes, since there i1s currently no way for the
systems to make available to creditors an employee®s contribu-
tions that are made within 120 days before fTiling bankruptcy.
There are no provisions iIn either PERS or TRS allowing a partial
refund of a member®s contribution account to pay creditors (ei-
ther while the member is still employed or after termination of
employment), allowing an adjustment of service credit to reflect
a reduction In the contribution account, or allowing a member to
repay contributions that have been paid to creditors.

Second, the bill provides that the exemptions do not
prevent payment of retirement plan benefits to an alternate payee
under a qualified domestic relations order (QDRO) as defined by
26 U.S.C, 414(p)-. Proposed AS 09.38.017(c), The potential prob-
lem with this iIs chat the statutes providing for both PERS and
TRS include a definition of "QDRO"™ that i1s different in a signif-
icant respect from the definition of "QDRO™ in 26 U.S.C. 414(p)-
Existing AS 14.25.220(31) and AS 39,33.680(34), Under Che feder-
al definition, a QDRO can order payment of a benefit to an

2/ The Tfederal Bankruptcy Code exemptions provide an exemption
lor payments under these plans only "to the extent reasonably
necessary for the support of the debtor and any dependant of the
debtor.” 11 U.S.C. 522(d)(10)(E).

3/ This might also be true of some private pension plans that
will be affected by this bill.

"/
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alternate payee aa soon as a member 1is both vested and old enough
to take early retirement, regardless of whether the member has
terminated employment or chooses to taka early retirement. Un-
like the federal definition, the PERS and TRS definition does not
allow payment of benefits to an alternate payee before the member
begins to receive a benefit. There i1s no system in place to al-
low either PERS or TRS to apply the federal QDRO requirements.

- ¥ rT5eTthlsTaecond%'p™1>Tem2?SS-MpScan tial*d;

= pirbblem because we""believe that",™ despite the language of the
bill, the better argument i1s that the federal definition of QDRO
would not be aoplicable to PERS and TRS, This iIs so because 26
U.S.C, 414(p)(8) provides that the federal definition does not
apply to any plan to which 26 U.S.C. 401 (@) (13) does not apply.
26 U.S.C. 401 (@) (13) does not apply to governmental plans, 6uch
as PERS, TRS, and municipal plane. Thus, under federal law, the .
federal definition of "QDRO, by its own terms, does not apply to]j
PERS and TRS or the ocher governmental plans Moreover, this j
proposed state statute says, In subsec. (¢), that the exemptions
in (@ 'do not prevent" payment under a federally defined QDRO.
Payment under such an order is not required bv the proposed scat-
ute. In other words, I1If a creditor (spouse) nas a domestic rela-
tions order that is a qualified one under the federal definition, :
then the exemptions In proposed AS 09.38.017(a) do not bar Che -
creditor from reaching the pension money. But some other statute
might do so — e.g., our PERS and TRS statutes. This raises 1
questions as to what right a person has to enforce a QDRO against
a governmental plan other than PERS or TRS i1f the exemption 137

enacted. u himm 127 ¥

éThe presumption that a retire-
ment plan that i1s exempt from claims under the bill is a apend-
t-hrift trust. Proposed AS 09.38.017(d). We seriously doubt that
this provision provides a bankruptcy debcor with any additional
protection. If the debcor chooses state law exemptions, the pro-
visions of the bill already exempt the debcor®a interests 1In or
payments from the specified retirement plans. If the debtor
chooses federal Bankruptcy Code exemptions, it is unlikely that a
bankruptcy court would give any credence to this presumption 1in
considering whether a plan that 1is clearly not a spendthrift
trust i1s excludable from the bankruptcy estate under 11 U.S.C.
541(c)(2). (PERS and TRS would not appear to qualify aa spend-
thrift trusts, since, although access to their benefits 1a, by
otacute, strictly controlled, the portion of the trust money chat
iIs the employee™s contribution account may be obtained by the

employee upon termination of employment before eligibility for
retirement benefits,)
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The provisions of the bill that were added iIn the com-
mittee substitute amend the dollar amounts of the value of exemp-
tions which may be claimed under the Alaska Exemptions Act. The
statutory amounts were doubled. However, the practical effect is
less than double because, as required by statute, the amounca had
already been adjusted up by regulation, approximately 10 percent,
In accordance with the consumer price iIndex, (These amounts may
be adjusted upward again by the Department of Labor by operation
of AS 09,38.115, which provides for such chances each
even-numbered year.) There are no obvious legal problems with
these portions of the bill.

There is a significant policy decision to be made, how-
ever, with regard to approving the increases. The effect of the
increases will be to allow debtors to keep more of their property
while restricting the property available to nonsecured or
undersecured creditors trying to recover on loans iIn default. In
approving loans, some creditors may have counted on the avail-
ability of property or income that would be exempt under this
bill.

It is very difficult to predict what economic effect
will result 1If thi3 bill becomes law. Some suggest that greater
exemption amounts will encourage more creditor negotiations with
debtors and thus reduce bankruptcy Tfilings. Some suggest that
debtors will be more encouraged to file bankruptcy because they
will be able to keep more property. Another possibility is that
increased exemptions will decrease the availability of credit.

It is worth noting that the Alaska Exemptions Act was
based on the Uniform Exemptions Act, promulgated by the National
Conference of Commissioners on Uniform State Laws (NCCUSL).
Alaska i1s the only state to date chat has enacted the uniform
Act, and Alaska enacted exemptions in higher amounts than were
proposed in the uniform Act. We 6poke with John McCabe, legal
director for the NCCUSL. He inform# us that there Is no consis-
tent answer on how any state has approached the exemption situa-
tion, For instanca, several states exempt the homestead com-
pletely, but differ in the definition of the "homestead,'’

Mr. McCabe reported that Texas Is noted for having the
moat liberal homestead provision. The definition requires that
Che debtor live on the property and then includes all property to
the outer boundaries. Thus, a debtor could be iIn bankruptcy,
have an urban home worth hundreds of thousands of dollars sitting
on millions of dollars worth of oil and the entire property would
be exempt from creditors. Mr. McCabe reported that Che Toxaa
homestead provision has been criticized as being an Imposition on
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Che credit system end unfairly restrictive for creditors.

When drafting the Uniform Exemptions Act, the drafters
first determined what kinds of property should be reasonably iIn-
cluded. Next, the drafters tried to ascertain reasonable values
that would fairly serve the debtor"s interests and not unfairly
limit creditors. Mr. McCabe stated that the purpose of an exemp-
tions Act is to preserve some assets for the debtor to make a
fresh start without caking the exemptions so great as to abuse
the credit system, He felt that the actual amounts were derived
by almost an intuitive consideration of what was fair and reason-
able.

We note that only the new exemption of iInterests 1In
retirement plans does not apply to assets of a bankruptcy astate
In a bankruptcy proceeding riled before the effective date of the
bill. Section 11 of the bill. Apparently, the legislature in-
tended the iIncreased exemptions adaed by the committee substitute
to apply to pending bankruptcy proceedings.

We make no recommendation as to the resolution of the
policy 1issue raised by the increased exemption amounts, but only
bring the issue to your attention. Although there are no obvious
legal problems with adopting the increased exemption amounts, the
legal problems identified concerning the retirement plan exemp-
tion and the significant policy questions raised by the iIncreased
exemptions warrant serious consideration of veto. A veto would
allow a bill to be drafted during the interim that would clarify
the effects on the state"s retirement systems and also allow more
studied consideration of the policy issues. We would be happy to
assist in drafting an appropriate veto message, 1f you wish.

Sincerely yours,

7 . Grace Berg Schaible
fi** Attorney General
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