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* Position Paper *
H B  558

House B i l l  558 i s  intended t o  g iv e  c i t i z e n s  the r ig h t  to  
b rin g  p o l l u t e r s  to j u s t i c e  when the s t a t e  la ck s  e i t h e r  the  
resources  or the w i l l  t o  do s o .  This measure i s  pa tterned  
a f t e r  f e d e r a l  law, which has been in e f f e c t  since the e a r ly  
7 0 ' s and has proven both j u d i c i a l l y  ac c ep ta b le  and p r a c t i c a l .

The philosophy behind c i t i z e n  s u i t s  i s  s im p le .  Governments 
are not a b le  t o  prosecute  a l l  v i o l a t i o n s  o f  law, nor seek  
i n ju n c t i v e  r e l i e f .  People f a c i n g  environmental p o l l u t i o n  and 
i t s  d a i l y  th r e a t  to human h e a lt h  and w e l l - b e i n g  n o n eth e less  
deserve  the p r o t e c t io n  o f  the law. House B i l l  558 would 
complement the Department's  enforcement procedures and a f f o r d  
c i t i z e n s  the p r o t e c t io n  th ey  c u r r e n t ly  do not have. In an 
era o f  l im it e d  o r ^ d e c l in in g  s t a t e  revenues,  the a b i l i t y  o f  
c i t i z e n s  t o  have d ir e c t  a c c e s s  t o  the c ou rts  i s  e s p e c i a l l y  
a p p r o p r i a t e .
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C H A P T E R  35A. E N V I R O N M E N T A L  RIGHTS

Section
2 A :J 5 A - I.  Short title.
2 A 3 3 A - 2  Legislative findings and determinations 
2 A  ;35A-3. Definitions.
2A :35A -4  Actions to enforce laws on pollution, impairment or destruction o f environ­

ment, or to protect environment, dism issal o f frivolous actions 
2 A -3 J A -J  Rebuttal to prima facie evidence or affirmative defense, rules o f evidence 
2 A  J5 A -6  Tem porary or permanent equitable relief
2 A .3 5 A -7  Determination and adjudicalion o f impact of conduct on environment
2 A :35A -8  Remittitur for administrative or other proceedings; retention o f jurisdiction,

temporary equitable relief 
2 A J 5 A - 9  Security as condition for grant of injunction
2A  3 5 A -IO  Aw ard o f attorney's and expert witness fees; application of doctrines of

collateral estoppel and res judicata, consent o f originating court for 
dismissal.

2 A ;35A —11 Notice o f  intention to commence action; persons to whom sent, waiver,
exemptions 

2 A  3 5 A - I2 .  Act as additional remedy
2A.-35A-13. Construction of act, rules, regulations and orders
2 A :3 5 A -I4 .  Severability.

E n v iro n m e n ta l pro te ctio n  Perspective 1978  

L ew is G o ld s h o re  (F a ll 1 9 7 8 )  N o  8 6  N J  Stale 

Dar J 44

l a w  Review C om m entaries 

A th u m b n ail sketch  o f th e  E n vironm ental 

R ights Act Lewis G o ld sh o re  (W in te r 1 9 7 5 )  N o 

7 0  N )  Slate D ar J 18 

A nalysis o f  en v iro n m en tal legislation from  1 9 7 0  

to  1975  in N ew  Jersey Lewis G o ld sh o re  (S u m ­

m er 1 9 7 6 ) I Seton H all L e g isJ I

2 A:35A—1. S h o rt  ti tle

This act shall be known and may be cited as the "Environm ental Rights Act,” 

L. 1974, c. 169, § I, eff, Dec. 9, 1974.

T id e  of Act:

A n A ct co n c ern in g  th e  co m m encem ent o f  a c ­

tio n s for th e  p ro tectio n  o f  the e n v iro n m en t and 

th e  public in terest th e re in  L 1 9 7 4 , c. 1 69

A dm inistrative Code R eferences 

E nvironm ental h ea lth  s tan d a rd s  o f  a d m in is tra ­

tive procedure, see N J  A C  7 t H - J  I ct scq

Law Ravlew C om m entaries 

19 85  en vironm ental p ro te ctio n  case law ' nnd 

in  a senes) Lewis G o td sh o rc  an d  M arsh  v-ilf, 

11 7  N 3 L 3  5 7 5  ( 1 9 8 6 )

1985 environm ental pro te ctio n  legislation (fu s t 

in  a s e r in )  Lewis G o ld sh o re  a n d  M arsh a W olf. 

117  N J 1. 3 3 3 5  ( 1 9 8 6 )

N otes of D ecisions

I. Ju ris d ic tio n  

Issue o f w h e th e r U nited S lates A rm y C orps of 

E ngineers h a d  subject m a tte r ju risd ictio n  over 

validity o f w a te r diversion project w as not ripe for 

a d ju d ic a tio n , in  light o f  fa d  th a t engineers were 

being selected  to  engage in feasibility study to  help 

establish specifics o f  co n stru c tio n  fo r the project, 

it w ould be o n ly  after such in fo rm atio n  was gath­

ered  th a t subm ission co u ld  be m a d e  to  Army 

C o rp s  so th a t it m ight d eterm in e w hether u 

sh o u ld  assert jurisdiction  A p p lic atio n  of North 

Jersey D i s i  W a ter Supply C om m ission 175 N J  

S uper 16 7 , 4 1 7  A Id  HNS (A  »  |98<> |

2A:35A-2. Legislative findings an d  determ inations

The leg isla tu re  finds and determ ines that the integrity of the S late’s environment 
is continually threatened by pollution, impairment anil rli'ntriirtiuii. that every person 
has a substantial interest h i  minimizing this condition, and that it is therefore in th e  

pulilie mlerPMt In ennlilo romlv uroi'Hw tn the rnurls for Hie remedy of such almsi-s

N otes of D eclsiona

I .  C o n stru c tio n  and application

Policy o f protecting  s la te 's  en siru u m en i from  

p o llu tio n , im pairm ent and d e stru c tio n  Is projverly 

cfT ctiuaied th ro u g h  Ihe aim ing pow er an d  m ay 

influence local annm g decisions t.u sa rd i « C ur- 

US P ’ m l P roperly O w ners A ss'n . 8 6  N J 2 1 7 . 4 1 0  

A 7 .  8 8 1  ( 1 9 8 1 )

Section 2A  3 5 A - 4  g ran tin g  s ta n d in g  lo  a n y  p e r­

son to  m aintain  a c tio n  lo  e n fo rce  o r  re s tra in  Ihe 

violalion o f  any s ia lu lc , reg u latio n  o r  o rd in a n c e  

designed lo  prevent o r  m inim lae im p a irm e n t o r  

d estruction  of ih e e n v iro n m e n t is lim ited  to  d e ­

s tru ctio n  o f the n a tu ra l e n v iro n m en t a t  o p p o se d  to  

d estru c tio n  o f h isto ric a l buildings. H o b o k en  E n ­

vironm ent C o m m ittee , Inc v. G e rm a n  S eam an 's  

M ission o f  New Y o rk , 161 N  J S uper. 2 5 6 ,  391 

A 2d  5 7 7  (C h  1 9 7 8 )

2A :3 5A -3.  D e finitions

For the purposes o f this act, the following words and phrases shall have the 

following meanings:
a. "P erson" includes corjiorations, companies, associations, aocieliea, firm s, p a rt­

nerships and joint stock companies, individuals, the Slate, any political subdivision of 
the S tate and any agency or instrum entality of the S tate c - of Bny political 

subdivision of the S tate.
b. "Pollution, im pairment or destruction of the environment" means any actual 

pollution, impairment or destruction to any of the natural resources of the S tate  or 
parts thereof. It shall include, hut not be limited to, air pollution, w ater pollution, 
improper sew age disposal, pesticide pollution, excessive noise, improper disposal of 
refuse, impairment and eutrophication o f rivers, stream s, flood plains, lakes, ponds 
or other w ater resources, destruction of seashores, dunes, wetlands, open spaces, 

n atural areas, parks o r historic areas.

L. 1974, c. 169, § 3, eff. Dec. 9. 1974,

I-aw Review C o m m en ta rlta  

E n v iro n m en tal protection: Perspective 1 9 7 8  

L ew is G o ld sh o re  (F a ll 1 9 7 8 )  N o 8 5  N .J. S ta le  

B ar J 4 4

I Ibrary R eferences 

W ords an d  P h ra se s  (P e rm  Ed )

2 A :3 5 A -I .  A ctions to  e n fo rc e  laws o n  p o llu tio n ,  i m p a ir m e n t  o r  d e s t r u c t i o n  o f  
e n v ir o n m e n t ,  o r  to  p r o t e c t  e n v iro n m e n t;  dism is sa l  o f  f r iv o lo u s  

a ct io n s

a. Any person may maintain an action ill a court of competent jurisdiction against 
any other person to enforce, o r to restrain  the violation of, any sta tu te , regulation or 
ordinance which is designed to prevent or minimize pollution, im pairment o r destruc­

tion of the environment.
h. Except in those instances w here the conduct complained of constitutes a 

violation of a sta tu te , regulation or ordinance which establishes a more specific 
standard for the control ol pollution, impairment or destruction of the environment, 
any person may maintain an action in any court of com petent jurisdiction for 
declaratory and equitable relief ag ain st any other person for the piolection of the 
environment, or the interest of the public therein, from pollution, im pairm ent or 
destruction.

c. T ie  court may, on the motion of arty party, or on its own motion, dismiss any 
action brought pursuant lo this act which on its face appears lo be patently 
frivolous, harassing o r wholly lacking in merit.

L 1974, c. 169, § 4, eff. Dec. 9 , 1974.

l ib ra ry  R efe re n t I 

H ealth  a n d  E n v iro n m en t * = 2 5  5 

In junction  9 = 1 1 4 ( |)

C I S  H ealth  and E n v iro n m en t 61 (u  6 6 .  6 9 ,  

71 to  7 3 , 78  to  8U. 8 2  In 8 6 . 1 8  In 9 0 . 9 4 .  1 0 4 . 

1 10, 115  tn  126, 1 2 8 , 129. 13 2 . I l l ,  1 3 5 . I J 7  

In  1 4 0 . 1 4 2 . |4 4  in  1 5 1  

L* J S InjufuIm nv 6 17 3  el vci|

C u n tlru c llu n  an d  application  I 

D am age! 5

E nforcem ent o f la w i and reg u latlo n a 

Injunction! 2 

K ciiew  4 

S tin d in g  I.S

3 .5

V.,ii a i,f I i n  Kt,,nv
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Trustees for ALASKA
A  Non-Prod!, Public lnle/«j|, Environm sntol Law Firm

Jan. 25 ,  1990  \

Kate Tesar  
S t a f f  A s s i s t a n t

f o r  Rep. Ulmer 
P.O.  Box V 
Juneau, Ak. 99811
(Mail  S top ;  3100)

r e : C i t i z e n  Suit  L e g i s l a t i o n  

Dear Ms. Teear :

Per your re q u e s t ,  we have made a survey  o f  other  s t a t e s  to 
a s s e s s  the prevalence  o f  p r o v i s i o n s  f o r  c i t i z e n  enforcement of  
s t a t e  environmental l a w s . 5 The s t a t e s  surveyed a r e ;  A r izo n a ,  
C a l i f o r n i a ,  Colorado,  Idaho, I l l i n o i s ,  F l o r i d a ,  M a s s a c h u s e ts , 
M innesota ,  Montana, New York, Oregon, Washington,  and Wyoming.

Two o f  these t h i r t e e n  s t a t e s - - I l l i n o i s  and Wyoming— have
broad based p r o v is io n s  a l lo w in g  c i t i z e n s  to e n fo r c e  s t a t e
environm ental  laws.  £&£ 1 1 1 .  Rev. S t a t . .  1 / 2  SS 1 0 4 5 ( b ) ;  and Wy. 
Rev. S t a t .  3 5 - 1 1 - 9 0 1 .  Idaho a l lo w s  c i t i z e n s  to en fo rc e  that  
s t a t e ' s  hazardous waste la w s .  I . e .  3 9 - 4 4 1 6  F i n a l l y ,  C a l i f o r n i a  
a l lo w s  c i t i z e n s  to en fo rc e  th a t  s t a t e ' s  c o a s t a l  p r o t e c t i o n  
s t a t u t e .  C a l . Health Code 30803 and 3 0 8 0 4 .

P ro f .  Smith i s  c u r r e n t ly  c o m p il in g  a review o f  l i t e r a t u r e  
reg a rdin g  the pros and cons o f  c i t i z e n  enforcement s u i t s .  We 
w i l l  send you the r e s u l t s  o f  P ro f .  S m i t h ' s  work as soon as i t  i s  
c o m p le te d .

P lease  c a l l  mo i f  you have any q u e s t i o n s

S i n c e r e l y ,

jVhl£
Mike Wenig 
S t a f f  A tto rn e y

c c .  Karen Wood, ACE

• The survey was conducted fo r  T r u s t e e s  by W i l la m e t t e  C o l leg e  
o f  Law P r o f .  Susan L. Smith.

725 Christensen Drive, Suite 4 Anchorage, A laska 09501 (907) 276*4244
19 0 S  Wm t v «4  t * * *



KFP
i r o r *  F o r e s t  JK o n c o r *  Forest Products Com pany

March 2 1 ,  1990 ,n . n  ̂ frt5r,..
'  j ’ -fM  H e l l  ill a i i l lO e w .

f A l . l ' . k l  9'J!.0 3 

(5 0 7 )  5(j;? JL ib  F A /1907*. M  0 5 l‘u

R e p r e s e n t a t i v e  Peter G o l l  
P.O. Box V 
Juneau, AK 99811

RE: HB 5 5 8 ,

Dear R e p r e s e n t a t iv e  G o l l :

I am w r i t i n g  regarding HB 558 a s  in tr o d u c e d  by r e p r e s e n t a t i v e s  
Koponen and Ulmer on February 1 2 ,  and r e f e r r e d  to  the r e s o u r c e s  
and j u d i c i a r y  com m ittees .  The proposed l e g i s l a t i o n  a l lo w s  f o r  
c i t i z e n  s u i t s  to  e n fo r c e  perm it  s p e c i f i c a t i o n s ,  S t a t e  management 
p l a n s ,  and environmental law s.

Koncor F o r e s t  Products has e s t a b l i s h e d  an e x c e l l e n t  en vironm ental  
r e c o r d .  L a s t  year we r e c e i v e d  r e c o g n i t i o n  o f  such from the  
U n ite d  Fishermen o f  A la s k a .  In s p i t e  o f  our company's  
r e s p o n s i b l e  environmental p o l i c y ,  we are  d e e p ly  concerned  
r e g a r d in g  t h i s  proposed l e g i s l a t i o n .

For our company to  s t a r t  up a t im ber  h a r v e s t  o p era t io n  in  th e  
S t a t e  o f  A la s k a ,  we must r e c e i v e  numerous perm its  from t h e  S t a t e  
i n c l u d i n g  perm its  f o r  t i d e l a n d s  u se ,  sewage d i s p o s a l ,  s o l i d  waste  
d i s p o s a l ,  and stream c r o s s i n g s .  In a d d i t i o n  we must c o n t i n u a l l y  
n o t i f y  th e  S t a t e  o f  our o p e r a t i o n a l  p l a n s  a t  l e a s t  30 days in  
advanced.  P r o f e s s i o n a l  f o r e s t e r s ,  e n viron m en tal  e n g i n e e r s ,  and 
f i s h a r i e s  b i o l o g i s t s  who are  f a m i l i a r  w i t h  our ongoing o p e r a t i o n s  
a d m i n i s t e r  and enforce  th e  p r o v i s i o n s  o f  t h e s e  permits  and 
n o t i f i c a t i o n s .

T h is  prop osed  l e g i s l a t i o n  would a l lo w  any concerned c i t i z e n  to  
d e l a y  our o p e r a t i o n s ,  w ith  no r e a l  c o s t  t o  them. The b i l l  would 
encourage f r i v o l o u s  s u i t s  t o  be used as  a d e l a y i n g  t a c t i c  by 
t h o s e  who p e r c e iv e  our o p e r a t i o n s  a s  o b j e c t i o n a b l e ,  r e g a r d l e s s  o f  
our en vironm ental  s ta n d a r d s .  The p l a i n t i f f  in  such s u i t s  would 
have n o t h in g  t o  lo o se  by a tte m p tin g  t o  second guess  the a g e n c i e s  
whom are  i n t r u s t e d  to  a d m i n i s t e r  and e n f o r c e  environmental  
s t a t u t e s  and r e g u l a t i o n s .  P l a i n t i f f s  w ith  few a s s e t s  c o u ld  
s i g n i f i c a n t l y  reduce our cash f lo w ,  g i v i n g  us no r e a l i s t i c  means 
o f  r e c o v e r i n g  the c o s t s  o f  i n j u n c t i o n s  o r  su spen sio n s  o f  
o p e r a t i o n s .  In the p a s t  th e s e  a c t i o n s  have bankrupted l e g i t i m a t e  
companies t h a t  were e v e n t u a l l y  proven t o  be doing t h e i r  
o p e r a t i o n s  in  an e n v iro n m en ta l ly  sound manner.
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I f  th e re  i s  a problem with the  a d m i n i s t r a t i o n ' s  a b i l i t y  t o  
e n fo r c e  environmental laws and r e g u l a t i o n s ,  then such problems  
should  be remedied through adequate fu n d in g  f o r  th ese  a g e n c i e s ,  
and proper  a d m i n i s t r a t i v e  o v e r s i g h t .  To e n l i s t  the p u b l i c  as  a 
s o r t  o f  v i g i l a n t e  reso u rce  p r o t e c t i o n  a d v o c a te  with the power 
in c o r p o r a te d  by t h i s  b i l l ,  would be a s e t  back f o r  p r o f e s s i o n a l  
re s o u r c e  management and environmental p r o t e c t i o n .

I f  pa ssa g e  o f  t h i s  type o f  l e g i s l a t i o n  i s  i n e v i t a b l e ,  th en  t h e r e  
must be p r o t e c t i o n  f o r  d efen dan ts  o f  f r i v o l o u s  c a s e s  which are  
used s im p ly  to  d e la y  o p e r a t i o n s .  One p o s s i b l e  avenue would be a 
bonding requirement fo r  p l a i n t i f f s ,  which p r o v id e  d e fe n d a n ts ,  
p u b l i c  or  p r i v a t e ,  a means by which th e y  c o u ld  recover  both  the  
c o s t s  o f  pro v id in g  a d e f e n s e ,  and the c o s t s  incurred by suspended  
o p e r a t i o n s .

The l e g i s l a t u r e  must a l s o  c o n s id e r  the  hidden c o s t s  in terms o f  
S t a t e  man hours committed to  p r e p a r a t io n  and d e fe n s e  in such  
c a s e s .  The money would be f a r  w ise r  committed t o  the e x i s t i n g  
r e g u la t o r y  programs.

T h e r e fo r e  I urge you not t o  support  t h i s  proposed l e g i s l a t i o n .

S i n c e r e l y :

John L. Sturgeon,  P r e s id e n t  
Koncor Fo rest  Products



Trustees for ALASKA
A Non-Profit, Public Interest. Environmental Law  Firm

Jan. 2 5 ,  1990

Kate Tesar  \
S t a f f  A s s i s t a n t

f o r  Rep. Ulmer 
P.O.  Box V 
Juneau,  Ak. 99811  
(M ail  Stop ;  2100)

r e :  C i t i z e n  Suit L e g i s l a t i o n  

Dear Ms, Teaar:

Per your request ,  we have made a survey  o f  other  9 t a t e s  to  
a s s e s s  the prevalence o f  p r o v i s i o n s  f o r  c i t i z e n  enforcement o f  
s t a t e  environmental laws.*  The s t a t e s  surveyed a r e ;  A r iz o n a ,  
C a l i f o r n i a ,  Colorado, Idaho,  I l l i n o i s ,  F l o r i d a ,  M a s s a c h u s e ts , 
M innesota ,  Montana, New York,  Oregon, Washington,  and Wyoming.

Two o f  these t h i r t e e n  s t a t e s - - I l l i n o i s  and Wyoming— have
broad based p rov is ion s  a l lo w i n g  c i t i z e n s  to  en fo rce  s t a t e
environmental laws.  &&S. 11 1 .  Rev. S t a t . .  1 / 2  SS 1 0 4 5 ( b ) ;  and Wy. 
Rev. S t a t .  3 5 - 1 1 - 9 0 1 .  Idaho a l lo w s  c i t i z e n s  to enforce  th a t  
s t a t e ' s  hazardous waste la w s .  I . e .  3 9 -4 4 1 6  F i n a l l y ,  C a l i f o r n i a  
a l lo w s  c i t i z e n s  to enforce  th at  s t a t e ' s  c o a s t a l  p r o t e c t i o n  
s t a t u t e .  C a l . Health Code 30803 and 3 0 8 0 4 .

P ro f .  Smith is  c u r r e n t ly  c o m p i l in g  a review  o f  l i t e r a t u r e  
re g a rd in g  the pros and cons o f  c i t i z e n  enforcement s u i t s .  We 
w i l l  send you the r e s u l t s  of  P r o f .  S m it h 's  work as soon as i t  i s  
co m p le te d .

P lease  c a l l  mo i f  you have any q u e s t i o n s .

S i n c e r e l y ,

Mike Wenig 
; S t a f f  A t to r n e y

cc. Karen Wood, ACE

* The survey was conducted f o r  T r u s t e e s  by W i l la m e tte  C o l l e g e  
o f  Law P r o f .  Susan L. Smith.

725 Christensen Drive, Suite 4 Anchorage, Alaska 99501 (907) 276*4244



CIVIL AND CRIMINAL JUSTICE CIVIL AND CRIMINAL JUSTICE 2A:35A-4
Note 1

CHAPTER 3SA. ENVIRONMENTAL RIGHTS

Section
2A :33A -1 . Short title.
2 A :3 SA -2  Legislative findings and determinations.
2 A 3 5 A - 3  Definitions.
2 A :3 5 A —4 Actions to enforce laws on pollution, impairment o r  destruction of environ­

ment, or to protect environment, dismissal o f frivolous actions
2 A :3 3 A -3  Rebuttal to prima facie evidence or affirmative defense; rules of evidence
2 A -3 5 A -6  Temporary or permanent equitable relief
2A-.3JA-7 Determination and adjudication o f impact of conduct on environment
2 A :3 3 A -8  Remittitur for administrative or other proceedings; retention o f jurisdiction;

temporary equitable relief.
2 A -3 JA -9  Security as condition for grant of injunction
2A 3 J A - IO  Aw ard of attorney's and expert witness fees, application of doctrines of

collateral estoppel and res judicata, consent o f  originating court for 
dismissal.

2 A : 3 5 A - I I  Notice of intention to commence action, persons to whom sent, waiver,
exemptions

2A  3 S A - I2 .  Act as additional remedy.
2 A 3 5 A - I3 .  Construction of act, rules, regulations and orders
2 A :3 J A - I4  Severability.

E n v iro n m en tal p ro te ctio n  P eispcctive 19 78  

Lewis G o ld sh o re  (F a ll  1 9 7 8 ) N o  8 6  N  1 Slate 

lia r  J 44

Law Review C om m entaries 

A th u m b n ail s le t c h  o f  th e  E nvironm ental 

R ijh is  A r t  Lewis G o ld sh o re  tW m ler 1 9 7 5 ) N o 

7 0  N J  S la te  B ar 3 18 

A nalysis o f  e n v iro n m en tal legnlaiion  from  1 9 7 0  

to  1 9 7 5  in New Jersey Lew is G oldshiue (S u m ­

m er 1 9 7 8 )  I Seion H all Legis J I

2A:3SA—I. S hort title

This act shall be known and may be cited as the "Environm ental R ights A c t" 

L. 1974. c. 169, § 1, eff. Dec. 9. 1974.

T id e o f A rt:

A n A r t  co ncerning th e com m encem ent o f a c ­

tions for th e  p ro te ctio n  o f Ihe environm ent and 

the public interest th erein  L 1 9 7 4 , c IA9

A dm inistrative Code R eferences 

E nvironm ental h e a lth  s ta n d a rd s  o f ad m in istra­

tive procedure, see N  J A C 7 .I H - 2  I cl seq

Law Review C om m entaries 

19 85  en vironm ental p ro te c tio n  case law 1 ». <md 

in a series) Lewis G o ld sh o re  an d  M arsh ilf. 

l i t  N 1 L 1 3 75  ( 1 9 8 6 )

19 85  environm ental p ro te ctio n  legislation (first 

in a series) Lewis G o ld sh o re  an d  M arsha W olf. 

I I 7 N J L J  3 3 5  ( 1 9 8 6 )

N otes o f  D ecisions

I . Ju risd ictio n  

Issue o f  w h eth e r U n ite d  S lates A rm y  C o rp s of 

E ng neers h ad  subject m a tle r ju risd ic tio n  over 

validity o f w a lrr  d iv e rsio n  project w as not njve for 

ad ju d icatio n , in light o f  fart th a t engineers were 

being selected to  en g a g e in  feasibility s tu d y  lo  help 

establish specifics o f  c o n stru c tio n  for th e  project, 

il w ould be only a fte r such m fo rm alin n  w as gath­

ered  lh a l sub m issio n  could be m a d e to  Army 

C orps so lh a l it m ight d eterm in e w h e th e r il 

sh o u ld  assert ju risd ic tio n  A p p licatio n  o f  N orth 

Jersey D isl W ater S upply C om m ission. 17 5  N J  

S u re r  16 7 . 4 1 7  A 3 d  10 95  (A  13 1 9 8 0 )

2 A:35A—2. Legislative f indings a n d  d e te r m i n a t i o n s

The Legislature finds and determines th a t the integrity of the State's environment 
is continually threatened hy |mllutiun. im pairment and destruction, th at every person 

has a  substantial intercist in minimizing thin condition, and th at it is therefore iri Ihe 
piiblu- i i i t e r m t  I n  eimlilo reuilv nrepH H  i n  the r u i i r l u  fur the remedy of M i d i  a l m s  -s

N o tts  of D ecision!

I . C o nstruction  and application  

Policy o f pro lc clin g  slate 's  en v iro n m en t from  

pollution, im pairm ent an d  d e stru c tio n  is properly 

effectuated th ro u g h  th e  .o n in g  p o w er an d  m ay 

influence local in n in g  decisions Luvurdi v C u r ­

tis  Point P ro p erly  O w n ers A ss'n , 8 6  N  J 2 1 7 .  4 1 0  

A 2d  881 ( 1 9 8 1 )

S ectio n  2A  3 5 A - 4  g ra n tin g  standing to  any p er­

son lo  m ain tain  ac tio n  lo  enforce or restrain  th e  

v io latio n  o f  any s ta tu te , reg u latio n  o r  o rd in a n c e  

desig n e d  lo  prevent o r  m in im n e  im p airm en t o r  

d e s tru c tio n  of Ihe en v iro n m e n t is lim iled  lo  d e ­

s tru c tio n  o f  Ihe n a tu ra l e n v iro n m en t a i opposed to  

d e s tru c tio n  uf h isto rical buildings llo b o h e n  E n ­

v iro n m e n t C o m m ittee, In c  v, G e rm a n  S ta m a n 'j  

M ission  o f N ew Y o r l .  161  N J Super 2 5 6 .  3 91  

A 2 d  5 7 7  (C h  1 9 7 8 )

2A:35A-3. Definitions
For the purposes of this act, the following words and phrases shall have the 

following meanings:
a. "Person” includes corporations, companies, associations, societies, firm s, p a rt­

nerships and joint stock companies, individuals, the Stale, any political subdivision o f 
the State and any agency or instrum entality of the S tate o r of any political 

subdivision of the S tate.
b. "Pollution, im pairment or destruction of the environm ent" means any actual 

pollution, im pairment or destruction to any of th e natural resources of the S tate or 
parts thereof. It shall include, hut not be limited to, air pollution, water pollution, 
improper sew age disposal, pesticide pollution, excessive noise, improper disposal of 
refuse, im pairment and eutrophication of rivers, stream s, flood plains, lakes, ponds 
or other w ater resources, destruction of seashores, dunes, wetlands, open spaces, 

natural areas, parks or historic areas.

L.1974, c. 169, § 3. eff, Dec. 9. 1974

I aw  Review C o m m e o la rle i 

Environm ent*! p ro te ctio n  P erspective 19 78  

Lewis G oldvhore ( F i l l  1 9 7 8 )  N o. 8 5  N l  Stale 

B ar I 44

I Ib rary  R e le re n c e i 

W o rd i end P h rases  (P e rm  Ed )

2A :35A -I. Actions to enforce lows on p o llu tio n , im pairm ent o r d estruction  o f  
en vironm ent, o r  to protect environm ent; dism issal o f  frivolous 

actions

a. Any person may maintain an action in a court of com petent jurisdiction a g ain st 
any other person to enforce, or to restrain  the violation of, any sta tu te , regulation or 
ordinance which is designed to prevent or minimize pollution, im pairm ent or destruc­
tion of the environment.

b Except in those instances w here the conduct complained of constitutes a 
violation of a s ta tu te , regulation or ordinance which establishes a more specific 
standard for the control of pollution, im pairment or destruction of the environment, 
any person may maintain an action in any court of com petent jurisdiction for 
declaratory and equitable relief against any other person for the protection of the 
environment, or th e  interest of the public therein, from  pollution, im pairment o r 

destruction.
c. ‘Tie court may. on the motion o f any p arty , or on its own motion, dismiss any 

action brought pursuant to tins act which on its face appears to be patently 
frivolous, harassing or wholly lacking in m erit.

L 1974, c 1G9, § 4, eff. Dec. 9, 1974.

I  Ibrary H c fc rrn rrt  

H ealth in d  E n v iro n m en t « = 2 5  5 

Injunction * = 11 4 (1 )
C  J S H ealth  an d  E n v iro n m en t 61 In 6 6 .  6 9 . 

71 lo  73 . 7 8  to  8 0 ,  8 2  to  8 6 . 8 8  to  9 0 ,  9 4 .  10 4 . 

1 1 0 . 1 15  to  1 2 6 . 1 2 8 ,  1 2 9 . 1 ) 2  I D .  1 ) 5 .  1 ) 7  

to  140. 14 2 . 1 44  in  151  

C J S  In ju n c tio n s { 1 7 )  e l veq

S..!* \ uf |lti l i ln n i

C o n stru c tio n  a n d  ap p licatio n  I 

D am ages 3

E n fo rce m en t o f la w i a n d  re g u lttio n i 3  5  

Injunctions 2
N c .ic w  4 

S ta n d in g  1 5

I C o n stru c tio n  and •p p llrallo n
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Original sponsor(s): REP. KOPONEN, Ulmer

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 558 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act authorizing suits to enforce environmental

laws."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.870(b) is amended to read:

(b) Except as provided [SPECIFIED] in AS 46.03.822 - 46.03.828

and except in an action under (d) of this section, a determination or

order of the department does not create a presumption of law or find­

ing of fact inuring to or for the benefit of persons other than the 

state.

* Sec. 2. AS 46.03.87C is amended by adding new subsections to read:

(d) Except as provided in (e) of this section, a person may file 

a civil action against a person who is alleged to be in violation of a 

law, regulation, permit, plan, or order established under this chap­

ter, AS 46.04, or AS 46.09. A person may not file a civil action 

under this subsection against the state, an agency of the state, a 

public corporation of the state, or the University of Alaska.

(e) A person may not file a civil action under (d) of this 

section

(1) until 60 days after the plaintiff has given notice of

the violation to the commissioner und to the person alleged to be in

violation of a law, regulation, permit, plan, or orders or

(2) if the commissioner has commenced and in diligently 

prosecuting a ci.'il action or administrative penalty proceeding to 

require compliance with the law, regulation, permit, plan, or order.

-1- CSHB 558(Jud)
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(f) Notwithstanding (e)(1) of this section, a person may file a 

civil action under (d) of this section immediately after giving notice 

under (e)(1) of this section, in an action involving

(1) a hazardous waste as defined under AS 46.03.900;

(2) a hazardous substance as defined under AS 46.03.826 or 

AS 46.09.900; or

(3) a hazardous air pollutant as defined under 42 U.S.C.

7412.

* Sec. 3. AS 4b.03.890 is repealed and reenacted to read:

Sec. 46.03.890. ENFORCEMENT AUTHORITY. A police officer of the

state and a state employee authorized by the commissioner are author­

ized to enforce this chapter. This section does not limit the right 

of a person under AS 46.03.870(d) - (f).

* Sec. 4. AS 46.03.870(a) is repealed.

CSHB S 5 8 ( J u d ) - 2 -




