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6-2238F
Chenoweth
5/1/90

Original sponsor(s) : REP. ELLIS, Menard, Ulmer

IN THE HOUSE
CS FOR HOUSE BILL NO. 538 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act requiring the Alaska Judicial Council to
establish and evaluate a child visitation mediation 
project; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. CHILD VISITATION MEDIATION PROJECT. (a) To better enable 

persons having either custody of or rights of visitation for a minor child 
to reach voluntary agreements relating to child visitations that are in the 

best interests of the child, the Alaska Judicial Council shall
(1) establish a child visitation mediation project using medi­

ators to mediate child visitation disputes; the mediation project shall be 
located in and serve residents of the judicial district of the state de­
termined by the Alaska Judicial Council to have the greatest caseload
relating to court-ordered child visitations; and

(2) evaluate the child visitation mediation project created
under (1) of this subsection; the evaluation must measure

(A) the success of the project in terms of its ability to
promote and serve the best interests of the child;

(B) the satisfaction of the legitimate and appropriate
needs of the persons who participate in the project;

(C) the project's efficiency; and
(D) the project's economy.

(b) In establishing the child visitation mediation project under (a) 
of this section, the Alaska Judicial Council shall

(1) require the screening of cases and exclude from the scope of
-1- CSHR 538 < )
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I

the child visitation mediation project cases in which
2 (A) there has been an indication of domestic violence as
3 defined in AS 18.66.900;
4 (B) the child or children who are the subject of a visita­
5 tion order require the continuing services of a guardian ad litem;
6 (C) a material change in the visitation order is being
7 sought; or
8 (D) court records reflect a pattern of harassment of one
9 party by another;
to (2) develop a curriculum for the initial contact and for the
11 mediation orientation session that describes the process and purpose of
12 mediation and informs all partie ? of their rights and the scope and purpose
13 of the project befoie mediation begins;
14 (3) consult, as to the child visitation mediation project's
15 design and evaluation
16 (A) with the Alaska Court System; and
17 (B) in a formal process, with custodial and noncustodial
18 parents ;
19 (4) consult with other states to determine ’■heir experiences
20 with child visitation mediation and to obtain their recommendations relat­
21 ing to mediation of child visitation disputes; and
22 (5) develop a list of qualifications for persons who may serve
23 as mediators.
24 (c) A person may participate in the child visitation mediation proj­
25 ect if the person is a party to a valid visitation order and files a com­
26 plaint regarding implementation of the order with the Alaska Court System,
27 and the complaint requests mediation services.
28 (d) The Alaska Judicial Council shall determine a party's eligibility
29 to participate in the project by screening complaints. I 

CSHB 538( ) -2- 1
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(e) If one party to the visitation order files a complaint requesting
mediation services and the person qualifies for those services, a mediator
shall contact the other party and, in a nonthreatening manner and consis­
tent with the material developed under (b)(2) of this section, notify the 
other party that a complaint has been filed and that visitation mediation 
services are available. In making the contact, the mediator shall outline 

the parties' option either to participate in mediation or to continue with 
the court case. The mediator shall also invite the notified party to 
attend an initial orientation session, advising the party that the party 
may withdraw from mediation after the orientation session.

(f) Mediation under the child visitation mediation project is limited 
to the visitation dispute. Mediation must be conducted informally and may 
be conducted as a conference or series of conferences, by telephone or in 
person. The parties need not be present in the same location. Counsel for 
the parties may attend each conference.

(g) A person who is a party to mediation under the child visitation
mediation project must attend a mediation orientation session. After the
mediation orientation session, either party may choose to withdraw from 
mediation. A party's refusal to participate may not be used against the 

party in a proceeding.
(h) Mediation conferences under the child visitation mediation proj­

ect are confidential. The mediator may not subm-'t recommendations to a
court about the disposition of the dispute.

(i) In this section, "party" means a person having either custody of 
or rights of visitation for a minor child.

* Sec. 2. PROJECT EVALUATION. The Alaska Judicial Council shall com-
27 plete the evaluation required under sec. 1(a)(2) of this Act and report the
28 evaluation to the legislature by February 1, 1992. The evaluation of the
— project must consider establishing a sliding scale fee system for

- 3 -  CSHB 3 3 8 ( )
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visitation mediation services if this child visitation mediation program is 

continued after February 1, 1992.
* Sec. 3. ADDITIONAL MEDIATION PROJECTS PROHIBITED. The Alaska Court 

System may not establish and conduct another mediation project until the 
child visitation mediation project established by this Act has been evalu­
ated under sec. 2 of this Act.

* Sec. A. USE OF FEDERAL FUNDS. The Alaska Judicial Council shall 
apply for federal money that may be available for the child visitation 
mediation project.

* Sec. 5. This Act is repealed February 1, 1992.
* Sec. 6. This Act takes effect July 1, 1990.

CSHB 538< )
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IN THE HOUSE

CS FOR HOUSE BILL NO. 538 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act requiring the Alaska Judicial Council to

establish and evaluate a child visitation mediation 
project; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. CHILD VISITATION MEDIATION PROJECT. (a) To promote and 

serve the best interests of the children who are the subject of visitation 
orders by better enabling the persons having either custody of or rights of 
visitation for a minor child to reach voluntary agreements relating to 
child visitations that are in the best interests of the child, the Alaska 
Judicial Council shall

(1) establish a child visitation mediation project using medi­
ators to mediate child visitation disputes; the mediation project shall be 
located in and serve residents of the judicial district of the state de­
termined by the Alaska Judicial Council to have the greatest caseload
relating to court-ordered child visitations; and

(2) evaluate the child visitation mediation project created
junder (I) of this subsection; the evaluation must measure

(A) the success of the project in terms of its ability to 
promote and serve the best interests of the child;

(B) the satisfaction of the legitimate and appropriate 
needs of the persons who participate in the project;

(C) the project's efficiency;
(D) the project's economy;
(E) whether the project has decreased the time required to

-I- CSHB 538( )
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resolve disputes relating to child visitation;

(F) whether the project has reduced litigation relating to 
visitation disputes; and

(G) whether mediation under the project improves compliance 
with court-ordered child support payments.
(b) In establishing the child visitation mediation project under (a) 

of this section, the Alaska Judicial Council shall
(1) require the screening of cases and exclude from the scope of

I
the child visitation mediation project cases in which

(A) there has been an indication of domestic violence as 
defined in AS 18.66.900 or a pattern of harassment of one party by 
another; or

(B) a party desires to materially change the existing
visitation schedule;

(2) develop protocols for the initial contact and for the me­
diation orientation session that describes the process and purpose of 
mediation and informs all parties of their rights and the scope and purpose 
of the project before mediation begins;

(3) consult, as to the child visitation mediation project's 
design and evaluation

(A) with the Alaska Court System; and

(B) in a formal process, with custodial and noncustodial
parents and other appropriate parties;

(A) consult with other states to determine their experiences
with child visitation mediation and to obtain their recommendations relat­
ing to mediation of child visitation disputes; and

(5) develop a list of qualifications for persons who may serve 
ias mediators.

(c) A person may participate in the child visitation mediation 
CSHB 538 ( ) -2-
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project if the person is a party to a valid visitation order and submits a 
written request for mediation to the Alaska Judicial Council. The request 
must state the existing visitation schedule as set out in the current 
visitation order, the actual visitation being exercised, what the party 
hopes that mediation will accomplish, and the efforts that the party has 
made to resolve the party's concerns.

(d) If a minor child for whom visitation rights are made the subject 
of mediation has a guardian ad litem, the guardian ad litem

(1) shall be involved in all aspects of mediation; and
(2) shall approve any agreement to child visitation that arises

out of mediation.
(e) If one party to the visitation order files a request for me­

diation and the person qualifies for mediation, a mediator shall contact 
the other party and, in a nonthreatening manner and consistent with the 
protocols developed under (b)(2) of this section, notify the other party 
that a request for mediation has been filed and that visitation mediation 
services are available. In making the contact, the mediator shall outline 
the parties' option to participate in mediation. The mediator shall also 
invite the notified party to attend an initial orientation session, advis­
ing the party that the party may withdraw from mediation at any time.

(f) Mediation under the child visitation mediation project is limited
Co the visitation dispute. Mediation must be conducted informally and may 
?e conducted as a conference or series of conferences, by telephone or in 
>erson. The parties need not be present in the same location. Counsel for 
:he parties may attend each conference.

(g) A person who has been contacted under (e) of this section and 
igrees to participate in mediation under the child visitation mediation 

>roject must attend a mediation orientation session. After the mediation 
• rientation session, either party may choose to withdraw from mediation. A

-3- CSHB 538( )
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1 party's refusal to participate may not be used against the party in a pro­
ceeding.

(h) Mediation conferences under the child visitation mediation proj­
ect are confidential. The mediator may not submit recommendations to a 
court about the disposition of the dispute.

(i) In this section, "party"

(1) means a person having either custody of or rights of visita­
tion for a minor child; and

(2) includes, when appropriate, the guardian ad litem of the 
minor child.

* Sec. 2. PROJECT EVALUATION. The Alaska Judicial Council shall com­
plete the evaluation required under sec. 1(a)(2) of this Act and report the 
evaluation to the legislature by February 1, 1992. The evaluation of the
project must consider establishing a sliding scale fee system for visita­
tion mediation services if this child visitation mediation program is 
continued after February 1, 1992.
i

* Sec. 3. ADDITIONAL MEDIATION PROJECTS PROHIBITED. The Alaska Court 
System may not establish and conduct another mediation project until 
February 1, 1992.

* Sec. A. USE OF FEDERAL FUNDS. The Alaska Judicial Council shall 
apply for federal money that may be available for the child visitation 
mediation project.

* Sec. 5. This Act is repealed February 1, 1992.
* Sec. 6. This Act takes effect July 1, 1990.
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Original sponsor(s): REP. ELLIS, Menard, U

IN THE HOUSE
CS FOR HOUSE BILL NO. 538 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL T ' ( s  (0./n<

For an Act entitled: "An Act requiring the Alaska Judicial Counc5T\ to
establish and evaluate a child visitatTTJrr -mediation 
project; and providing for an effective date.'^V n 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. CHILD VISITATION MEDIATION PROJECT. (a) To promote and 

serve the best interests of the children who are the subject of visitation 
orders by better enabling the persons having either custody of or rights of 
visitation for a minor child to reach voluntary agreements relating to 
child visitations that are in the best interests of the child, the Alaska 

Judicial Council shall
(1) establish a child visitation mediation project using medi­

ators to mediate child visitation disputes; the mediation project shall be 
located in and serve residents of the judicial district of the state de­
termined by the Alaska Judicial Council to have the greatest caseload
relating to court-ordered child visitations; and

(2) evaluate the child visitation mediation project created
under (1) of this subsection; the evaluation must measure

(A) the success of the project in terms of its ability to 
promote and serve the best interests of the child;

(B) che satisfaction of the legitimate and appropriate

needs of the persons who participate in the project;
(C) che project’s efficiency;
(D) the project's economy;
(E) whether the project has decreased the time required to

-I- CSHF 538( )
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resolve disputes relating to child visitation;
(F) whether the project has reduced litigation relating to 

visitation disputes; and
(G) whether mediation under the project improves compliance 

with court-ordered child support payments.
(b) In establishing the child visitation mediation project under (a) 

of this section, the Alaska Judicial Council shall
(1) require the screening of cases and exclude from the scope of 

the child visitation mediation project cases in which
(A) there has been an indication of domestic violence as 

defined in AS 18.66.900 or a pattern of harassment of one party by 
another; or

(B) a party desires to materially change the existing 
visitation schedule;

(2) develop protocols for the initial contact and for the me­
diation orientation session that describes the process and purpose of 
mediation and informs all parties of their rights and the scope and purpose
; of the project before mediation begins;

(3) consult, as to the child visitation mediation project's 
design and evaluation

(A) with the Alaska Court System; and
(B) in a formal process, with custodial and noncustodial 

parents and other appropriate parties;
(A) consult with other states to determine their experiences

with child visitation mediation and to obtain their recommendations relat­
ing to mediation of child visitation disputes; and

(5) develop a list of qualifications for persons who may serve 
as mediators.

( c )  A p e r s o n  may  p a r t i c i p a t e  i n  t h e  c h i l d  v i s i t a t i o n  m e d i a t i o n  

CSHB 538( ) - 2 -
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prjject if the person is a party to a valid visitation order and submits a 
written request for mediation to the Alaska Judicial Council. The request 
jmust state the existing visitation schedule as set out in the current 
visitation order, the actual visitation being exercised, what the party 
hopes that mediation will accomplish, and the efforts that the party has 
made to resolve the party's concerns.

(d) If a minor child for whom visitation rights are made the subject
of mediation has a guardian ad litem, the guardian ad litem

(1) shall be involved in all aspects of mediation; and
(2) shall approve any agreement to child visitation that arises

out of mediation.
(e) If one party to the visitation order files a request for me­

diation and the person qualifies for mediation, a mediator shall contact 
the other party and, in a nonthreatening manner and consistent with the

II

[protocols developed under (b)(2) of this section, notify the other party
{
I that a request f^r mediation has been filed and that visitation mediation 
services are available. In making the contact, the mediator shall outline
ithe parties' option to participate in mediation. The mediator shall also
invite the notified pcrty to attend an initial orientation session, advis­
ing the party chat the party may withdraw from mediation at any time.

(f) Mediation under che child visitation mediation project is limited
to the visitation dispute. Mediation must be conducted informally and may 
be conducted as a conference or series of conferences, by telephone or in 
person. The parties need nut be present in the same location. Counsel for 
the parties may attend each conference.

(g) A person who has been contacted under (e) of this section and
agrees to participate in mediation urder the child visitation mediation

project must attend a mediation orientation session. After the mediation 
29— orientation session, either party may choose to withdraw from mediation. A

- 3 -  CSHB 538< )
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1 party's refusal to participate may not be used against the party in k pro­
ceeding.

(h) Mediation conferences under the child visitation mediation proj­
ect are confidential. The mediator may not submit recommendations to a 
court about the disposition of the dispute.

(i) In this section, "party"

(1) means a person having either custody of or rights of visita­
tion for a minor child; and

(2) includes, when appropriate, the guardian ad litem of the 
minor child.

* Sec. 2. PROJECT EVALUATION. The Alaska Judicial Council shall com­
plete the evaluation required under sec. 1(a)(2) of this Act and report the 
evaluation to the legislature by February 1, 1S92. The evaluation of the 
project must consider establishing a sliding scale fee system for visita-
1 tion mediation services if this child visitation mediation program is 
continued after February 1, 1992.

* Sec. 3. ADDITIONAL MEDIATION PROJECTS PROHIBITED. The Alaska Court
System may not establish and conduct another mediation project until 
February 1, 1992.

* Sec. 4. USE OF FEDERAL FUNDS. The Alaska Judicial Council shall
apply for federal money that may be available for the child visitation
mediation project.

* Sec. 5. This Act is repealed February 1, 1992.
* Sec. 6. This Act cakes effect July 1. 1990.

CSHB 538< ) -4-
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Original sponsor(s): REP. ELLIS, Menard ,* Ulmer

IN THE HOUSE BY THE HESS COMMITTEE I
CS FOR HOUSE BILL NO. 538 (HESS)

IN THE LEGISLATURE OF THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act authorizing the Alaska Judicial Council to

establish and evaluate a child visitation mediation 
project and establishing an advisory council to 
provide advice concerning the project; and providing 
for an effective date."

BE IT ENACTEP BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1 . FINDING. The legislature finds that it is in the best 
interests of a child to have reasonable access to both of the child's 

parents unless there are circumstances in which that access would be detri­
mental to the child.

* Sec. 2. CHILD VISITATION MEDIATION PROJECT. (a) To better enable 
persons having either custody of or rights of visitation for a minor child 

to reach voluntary agreements relating to child visitations that are in the 
best interests of the child, the Alaska Judicial Council may

(1) create a child visitation mediation project using mediators 
to mediate child visitation disputes; the mediation project shall be locat­
ed in and serve residents of the judicial district of the state determined 
by the Alaska Judicial Council to have the greatest caseload relating to 
court-ordered child visitations; and

( 2 )  e v a l u a t e  t h e  p r o j e c t  c r e a t e d  u n d e r  ( ) )  o f  t h i s  s u b s e c t i o n ;  

t h e  e v a l u a t i o n  m u s t  m e a s u r e  t h e  s u c c e s s  o f  t h e  p r o j e c t  i n  t e r m s  o f  i t s  

a b i l i t y  t o  p r o m o t e  a n d  s e r v e  Che b e s t  i n t e r e s t s  o f  t h e  c h i l d ,  t h e  p r o j e c t ' s  

e f f i c i e n c y ,  a n d  t h e  p r o j e c t ' s  e c o n o m y .

(b) In e s t a b l i s h i n g  the p r o j e c t  under  (a)  o f  t h i s  s e c t i o n ,  the Alaska

-J- CSHB 538(HESS>
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Judicial Council shall

(1) exclude from the scope of the project cases in which there
has been an indication of domestic violence as defined in AS 18.66.900; and

(2) develop a curriculum for the initial mediation session that
informs all parties of their visitation rights and the scoDe and purpose of
the project before mediation begins.

(c) Except as provided in (d) of this section, mediation under the 
child visitation mediation project shall be conducted informally and may be 

conducted as a conference or series of conferences, by telephone or in 
person. The parties need not be present in the same location. Counsel for 
the parties may attend each conference.

(d) A party who is involved in mediation under the child visitation 
mediation project must attend a mediation orientation session. After the 
mediation orientation session, either party may choose to withdraw from 
mediation. A party's refusal to participate may not be used against the 
party in another proceeding.

(e) Mediation conferences under the child visitation mediation proj­
ect are confidential. The mediator may not submit recommendations to a
court about the disposition of the dispute.

(f) Unless precluded by (b)(1) of this section, a minor who is at
least 13 years of age may refer persons having custody of or rights of
visitation for the minor to the child visitation mediation project.

(g) In this section, "party" means a person having either custody of 
or rights of visitation for a minor child.

* Sec. 2. PROJECT ADVISORY COUNCIL. (a) There is established an 
advisory council to advise the Alaska Judicial Council concerning the 
project authorised by sec. 1 of this Act. Before the Alaska Judicial
Council begins offering mediation services under the project, the advisory 
council shall make recommendations to the Alaska Judicial Council 
CSHB 538(HESS) -2-



concerning the implementation of the project and how the success of the 
project should be measured.

(b) The advisory council consists of seven members, including
(1) a representative of the judicial branch, appointed by the

chief justice of the supreme court;

(2) a person who is experienced as a mediator, appointed by the
governor;

(3) a legislator, appointed by the governor;

(4) four parents, two of whom are custodial parents and two of 
whom have visitation rights with their children who are in the custody of 
the other parent, appointed by the governor.

(c) Members of the advisory council appointed under (b) of this 
section serve without compensation, but are entitled to per diem and travel 
expenses authorized for boards and commissions under AS 39.20.180 for 
attendance at scheduled meetings of the advisory council.

* Sec. 3. The Alaska Judicial Council shall comolete the evaluation re­
quired under sec. 2(a)(2) of this Act and report the evaluation to the 
legislature by February 1, 1992.

* Sec. 4. This Act is repealed February 1, 1992.
* Sec. 5. This Act takes effect July 1, 1990.

- 3 - CSHR 5 3 8 (HESS)



Article IV T he Judiciary

Article IV 

The Judiciary
Section 1 - Judicial Power and Jurisdiction.
T he jud ic ia l pow er o f the S ta le  is vested in a su p rem e co u rt, a  su p c rir . 
court, an d  the courts estab lish ed  by the leg isla tu re. T he ju risd ic tion  of 
courts  sha ll b e  p resc ribed  by law. T he cou rts  shall co n s titu te  a unified 
ju d ic ia l system  for o p era tio n  and  adm in istra tion . Jud ic ia l d istric ts shall 
b e  estab lished  by law.

Section 2 - Supreme Court.
(a )  T he su p rem e court shall b e  the highest cou rt o f  the 3 ta tc , w ith Gnal 
ap p e lla te  ju risd ic tion . It shall consist o f  th ree  justices, o n e  o f  w hom  is 
ch ief justice . T h e  num ber o f  justice m ay be increased  by law  upon the 
request o f  the su p rem e co " rt.

(b ) T h e  ch ief ju stice  shall be se lec ted  from  am o n g  the ju stices  o f  the 
su p rem e cou rt by a m ajo rity  vo te o f the justices. H is te rm  o f  office as 
ch ief ju stice  is th ree  years. A  ju stice  m ay serve m o re  than on e  term  as 
ch ief ju stice  but he may not serve consecutive te rm s in  that office. 
(A m endm ent ap p ro \e d  A ugust 25 ,1970  * E ffective O c to b e r 10,1970]

Section 3 - Superior Court.
T h e su p e r io r  court shall be the tria l court o f  genera l ju risd ic tio n  and  shall 
consist o f  five judges. T he n u m b e r o f  judges m ay be changed  by law.

Section 4 - Qualifications of  Justices and Judges.
S u p rem e co u rt justices and  su p e rio r  court judges shall he c itizens o f  the 
U n ited  S la tes  an d  o f  the S la te , licensed to p rac tice  law in the S tate , and 
possessing  any add itional qualifica tions p resc ribed  by law. Judges of 
o th e r  courts  shall be se lec ted  in a m anner, for term s, and  w ith qualifica­
tions p resc rib ed  by law.

Section 5 - Nomination and Appointment.
T h e governo r shall fill any vacancy in an  office o f  su p rem e  co u rt justice 
o r  su p e rio r  court judge by appo in ting  one o f  two o r  m o re  persons 
nom ina ted  by the jud ic ia l council.
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Section 6 - Approval or Rejection.
Each su p rem e  court ju s tice  and  su p e rio r court judge shall, in the m an ­
ner p rov ided  by law, b e  sub jec t to approval o r  rejection  on a nonpartisan  
ballot a t the first general elec tion  held m ore than th ree years afte r his a p ­
po in tm ent. T h erea fte r, each  suprem e court ju stice  shall be sub ject lo a p ­
proval o r  re jection  in a  like m anner every tenth  year, an d  each  superior 
court ju d g e , cvcrv sixth year.

Section 7 - Vacancy.
T he office o f  any su p rem e  court ju stice  o r  su p e rio r court judge becom es 
vacant n ine ty  days a f.v r the election  at which he is rejected  by a m ajority  
o f  those  vo ting  on the question , o r  for w hich he fails to file his d ec la ra ­
tion o f  candidacy to  succeed  him self.

Section 8 - Judicial Council.
T h e jud ic ia l council shall consist o f  seven m em bers. T h re e  atto rney  
m em bers shall be ap p o in ted  for six-year term s by the governing body of 
the o rg an ized  s ta te  bar. T h re e  n on-atto rney  m em bers shall be appoin ted  
for six -year te rm s by the  governor subject to confirm ation  by a m ajority  
o f  the m em b ers  o f  the leg isla tu re  in jo in t session. V acancies shall be filled 
fo r th e  uncxp ircd  te rm  in like m anner. A ppo in tm en ts shall be m ade w ith 
due co nsidera tion  to  a re a  rep resen ta tio n  and w ithout regard  to politica l 
affilia tion . T h e  ch ief ju s tice  o f the sup rem e court shall be ex-officio the 
seventh  m e m b er and cha irm an  o f  the jud ic ia l council. N o m em b er o f the 
j  udicial council, except the  ch ief justice, m ay hold any o th e r  office o r  p o s i­
tion o f  p ro fit un d er the U n ited  S lates o r  the State. T he jud ic ia l council 
shall ac t by concu rrence  o f  four o r  m ore  m em bers and accord ing  to ru les 
w hich it adopts.

Section 9 - Additional Duties.
T h e ju d ic ia l council sha ll conduct stud ies for im provem ent o f  the a d ­
m in is tra tio n  o f  justice , and  m ake reports  and recom m endations to the 
su p rem e  co u rt and tq the leg isla ture at intervals o f  not m ore  than two 
years. T h e  jud ic ia l council shall perfo rm  o th e r duties assigned  by law.

Section 10 - Commission on Judicial Conduct.
T he C om m ission  on  Jud ic ia l C onduct shall consist o f n ine m em bers, as 
follows: th ree  persons w ho a rc  justices o r  judges o f sta te  courts , elected 
by the ju stice s  and  judges o f  sta le  courts; th ree m em bers w ho have 
practiced  law  in this s ta te  for ten years, appo in ted  by the governor from
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BILL NO: CSHB 538 DATE:
TITLE: An Act directing the Office CONTACT:

of Public Advocacy to 
establish a child visitation 
mediation project, and 
providing for an effective 
date

March 15, 1990
Barbara Miklos 
465-4356
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CS for HB 538 (HESS) directs the Office of Public Advocacy to establish a 
child visitation mediation project. The Council has scsne concerns about 
seme of the provisions in this bill.
Mediation can be very harmful to victims of domestic violence or sexual 
assault. Violence distorts the balance of power in a relationship. Vio­
lent men physically and psychologically coerce wanen, by danination and 
intimidation. Women who are severely intimidated and frightened of vio­
lence are not able to make independent decisions in their own best inter­
ests or the best interests of their children. Domestic violence and 
sexual assault occur much more frequently than may be suspected. A study 
by Stockholm and Helms, which surveyed women in Alaska on the extent of 
abuse of wanen by their spouses or live-in partners, found that 26% of 
the wanen had been abused as adults. It is important to note that 
studies shew domestic violence occurs at least at the same rate after a 
separation as before a separation. In fact, violence is often escalated 
following a separation and, therefore, the danger to the victim is 
increased.
We recommend that subsection (b), Section 1, lines 25 - 26, page 1, be 
changed to delete the requirement that a report of domestic violence must 
be made to a public agency before a domestic violence case can be exclud­
ed fron mediation. There are several problems with this requirement. 
Many victims of domestic violence will not have made a report to a public 
agency. It is only recently that arrests or prosecutions of domestic 
violence assaults have been vigorously pursued, thus there was previously 
little advantage to the victims in reporting domestic violence assaults. 
Reports to DFYS are confidential. If a victim sought services fron a 
non-profit domestic violence program, that would not be a public agency, 
and those records are also required to be confidential. In most rural 
areas, services are sirply unavailable, and so this provision is of par­
ticular concern for people who have lived in rural areas. We recommend 
that the wording be changed as follows: 'The Agency or court may not
refer a dispute for mediation if there has been an indication [A PARTY TO 
A DISPUTE HAS BEEN ACCUSED] of domestic violence, as defined in AS
18.66.900. [IN A RETORT TO OR BY A PUBLIC AGENCY]." The Council on 
Domestic Violence and Sexual Assault also feels it is important to have 
scmeone who has expertise in the field of family violence on the Child 
Visitation Mediation Council.
The Council on Domestic Violenoe and Sexual Assault agrees that participa­
tion in mediation should be voluntary, as provided for in subsection (c), 
and that a person's refusal to participate may not be used against the



Position Paper for HB 538, continued Page 2

person in another proceeding. Mediation is most likely to fail where 
there are truly irreconcilable differences, no common interests, and 
where both parties are not committed to the process. Research on con­
flict resolution also indicates that, to the extent that one or both 
parties feels coerced, negotiations will be deadlocked or agreements that 
are reached are likely to fail to be implemented.
Generally, the Council is neutral regarding the establishment of this 
voluntary child visitation mediation project. We strongly feel that no 
victims of domestic violence should be directed into this process.

Uo Arthur, English 
X  Commissioner
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ATTENTION; HOUSE H.E.S.S.

H.B. 472 I strongly support this bill. This Bill 
will put the child support award system in to the democratic 
process.

In my opinion it is good policy for parents and 
elected officals to be directly involved in formulating 
child support laws.

H.B. 571 I strongly support this bill so that obligors 
will be notified when a duty of support begins accruing,

H.B. 538 and 539 I strongly support these bills. I 
believe that children have the right to have access to both 
parents and both parents have the right to access their 
children. This visitation project will benefit familys and 
children by providing mediation for visitation problems.

I am a member of the Alaska Support Group.

Paul A. L. Nelson 
rfarch 6, 1990

Rhona L. Miels Non-member



From: Tina Martini
3ox 9C0205
Fairbanks, Ak. 99775 

Tc: Rep. Johnny Ellis and Mark Boyer
Alaska State legislature 
3 ox V (MS 5100)
Juneau, AX. 99811

Drar Representatives,
I am very sorry I was unable to make it for testimony on 

til * QMarch 7 w teleconference. My child was very sick. I hope 
that this letter will suffice.

I next want to thank Johnny Ellis for introducing 
House bills 558 and 559.

Finally, I am writing my testimony that was to be hea_d 
on the 7 1 . I have had the experience as a child of being 
separated from my father, ’’hen my parents were divorced, 
my mother gained custody of 4 children. I love my mother 
dearly and feel that she raised us well. Cne thing that I 
still feel bothers me is that when she gained that custody, 
visitation with my father was non-existent. Just because 
my mother didn't get along with him, we weren't to like him 
either. Countless times when he would call us, we would get 
upset and begin missing him and wanting to see him. All of 
us were denied to see him or even to write to him. '•’hen my 
step-father stepped into the picture, my father's efforts to 
see us diminished. Being a teenager then, it was hard for 
me tc accent this r.e •/ person as my Bad. His attitude was 

that if he /as paying to raise us, *e 'ere to cho- him the



Page 2

respect by calling him Daa :nd we weren't allowed to even 
mention our natural father's name. My whole teenage life 
was traumatic. I needed to know where my Dad was and at times 
I needed the support of his love and tenderness.

v/hen I turned 20, I went on a mission co find out where 
ray father lived. I had finally found him in California.
I still love him, write to him and visit him. I understand /
that the feelings of my step-father were crushed for seeing 
my natural father, but no amount of money can replace or 
destroy the love I had for my Dad. I am also not saying 
that I didn't appreciate the work and let-downs my step-father 
had to go through, but I feel my feelings weren't even con­
sidered. If I would have known that I wasn't going to see 
my Dad for over 6 years. I wouldn't have agreed to be adopted 
by my Step-father. I am speaking for the kids that are denied 
their natural parents love. It is damaging to the growth 
of a child.

I am still in awe that the courts consistently decide-' 
in favor of one parent having control over the rearing of 
children. I believe that ray Dad couldn't get along with my 
mother, but that didn't mean that I had the same problem.
I'd like to see the legislature look at the real situation 
and try to make the laws fair for all of humankind, Ye 
roted you guys in office believing that great things would 
get dene. I still have faith.

Thanks for listening to me.
•Sincerely Yours,
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THE PRINCE GEORGE'S COUNTY GOVERNMENT
OFFICE OF CHILD SUPPORT ENFORCEMENT, SUITE 405
14701 Gov. Oden Bowie Drive, Upper Marlboru,. «n 20772

952-4822

April 9, 1985

M E M O R A N D U M

TO:

FROM:

SUBJECT:

.John Wesley White, Chief Admin .strative Office: 
Office of the County Executive

Meg Sollenberger, Executive Director 
Office of Child Support Enforcement

Report on Visitation Pilot Project

As you know the Office of Child Support Enforcement is 
currently conducting a Visitation Pilot Project at the recommendation 
of the Visitation Task Force-with the support and approval of the 
County executive, legislative and judicial branches of government.

On January 23, 1986,.Ms. Rita Gunn, an experienced 
counselor and social work administrator accepted a temporary (700 hour) 
Counselor Coordinator I position with this agency to carry out this 
project.

VISITATION PROJECT STATISTICS

the results
At' the end of the first quarter of calendar year 1986 

of Ms. Gunn's efforts are as follows:

Number of Hours Worked :203
Number of Visitation Complaints Received : 92
Numoer of Visitation Complaints Resolved : 75
Number of Visitation Complaints Reopened : 5
Number of Visitation Complaints Carried Over: 17

Average Number of Complaints Received Per Week 
Average Number of Complaints Resolved Per Week 
Average Number of Telephone Contacts Per Complaint 
Average Time Spent Per Case

9.2 
7.5 
2.33 
2 hours 15 minutes

C ou n tv  Administration Building —  U pper  Marlboro. Maryland 20772 (o f j



John Wesley White
Page Number 2 '
At-ril 9, 1986

VISITATION PROJECT OPERATION

Ms. Gunn's primary method of operation is to call the 
custodial or non-custodia1 parent who has requested her services by 
contacting our office or the courts. From this call she determines 
the nature of the complaint, confirms the status of child support 
payments in the case, researches the case file to determine the 
nature of court-ordered visitation and explains that she will contact 
the other party to the case.

The other party is then contacted. In this call she 
explains the nature of the complaint, listens to the "other side of 
the story", explains legal requirements and remedies and attempts to 
resolve the complaint.

Further calls continue to be made to either party until 
resolution is reached. Her coal is to establish compliance to the 
court order by both parties, to initiate dialog between the parties 
regarding the child (ren)'s best interests and to remove herself from 
the process allowing the parties to work together to assure continued 
regular visitation and support.

VISITATION PROJECT ADMINISTRATION

Ms. Gunn works eight..hours on Thursdays and Fridays 
and four hours on Saturdays.

She has designed and completes a bi-weekly visitation 
Activity Report which is provided to the Executive Director of the 
Office of Child Support Enforcement. She has also drafted a statement 
of Prince George's County's Visitation Policy whici; will be developed 
into a brochure and mailed to all the Office of child Support Enforcement 
clients and obligors. This draft is now being reviewed by the courts 
and the county administration.

Completed case notes, included on a Visitation Counselor's 
Report also designed by Ms. Gunn, are filed in case files. These notes 
will also be filed in corresponding court jackets and are available to 
all .parties should visitation issues eventually require litigation.

VISITATION PROJECT ANALYSIS

To date, one part-time visitation counselor has been able 
to handle the workload. However, we expect that publication and mailing 
of the brochure will generate sufficient numbers of new complaints to 
require increased staffing. Therefore, the Office of Child Support 
Enforcement has included a request for a full-time Counselor Coordinator 
I position in the Fy-86 budget request.

If -his request is approved, further analysis will be 
conducted at the end of the second quarter of calendar year 1996 prior 
to submission of a request to fill this position. Should data not 
indicate increased need, the position will be filled at 501 until 
workload necessitates greater staff time for this function.



John Wesley White 
Pace Number 3 
\pril 9, 1986

Should you have ar.y further questions cr require fur ‘ 
inr.crmation regarding this project, please don't hesitate to contac

M S / m j f h

cc: Visitation Task Force

n



I H  [ THE PRINCE GEORGE’S COUNTY GOVERNMENT
OFFICE OF CHILD SUPPORT ENFORCEMENT 

14701 Governor Oden Bowie Drive, Suite 405 
Upper Marlboro, Maryland 20772 952-4822

July 15, 1986

M E M O R A N D U M

TO:

F RO M :

SUBJECT:

John Wesley White, Chi f Administrative Officer 
Office of the County Executive

N k - S  •Meg Sollenberger, Executive Director 
Office of Child Support Enforcement

Report on Visitation Pilot Project

Visitation project statistics for the period from 
April 1, 1986 through June 30, 1986 are as follows:

Number of Hours Worked: 282
Number of Visitation Complaints Received: 138
Number of Visitation Complaints Resolved: 125
Number of Visitation Complaints Reopened: 10
Number of Visitation ComDlaints Carried Over: 23

Average Number of Complaints Received Per Week: 11.5
Average Number of Complaints Resolved Per Week: 10.4
Average Number of Telephone Contacts Per Complaint: 2.2
Average Time Spent Per Case: 1 hour, 17 minutes

We have created a permanent Visitation Counselor 
position with a county classification of Community Developer I/11 - 
Recruitment will begin as soon as a personnel register is available. 
Ms. Gunn will continue in her temporary (700 hour) position until 
the permanent position is filled.

Although her efficiency in handling these complaints 
has increased as illustrated by the drop in time spent per case from 
2 hours 15 minutes in the first quarter of operation to one hour 
13 minutes in the second quarter, she has been unable to complete 
additional work such as development of a brochure and compilation 
of collection data on visitation cases. Therefore the permanent 
position will be filled as a full-time rather than half time position.

Should you have any further questions or require 
further information regarding this project, please don't hesitate to 
contact me.

MS/mj fh
A^mimfrranon^uilriina —  (JoDer Marlboro. Marvland 207/2



:  \;y THE °RINCE GEORGE'S COUNTY GOVERNMENT
C F F i C z .  C- ~ Cr.  I i U F P C R T  E N F C P C E M i N T  

14 701 Governor Oden Bowie Drive, S -1 : e -';
Ucrsr Marl zero, Mery lend 2 C “ 7 2 /  -  » /• 4l £

January 21, 19£7

M E M O R A N D U M

TO: John Wesley White, Chief Administrative officer
Office of the County Executive

n r V  ^  •FROM: Meg Sollenfcercer, Executive Director
Office of Child Succort Enforcement

SU3JEC 7̂ • Visitation Report

Visitation Statistics for the oer iod from
Cct.obe r 1, 1936 through December ?1, 1936 are as fol lews:

NUMBER OF HOURS WORKED 430
NUMBER CF VISITATION COMPLAINTS RECEIVED: 273
NUMBER CF VISITATION COMPLAINTS RESOLVED: 227
NUMBER OF VISITATION COMPLAINTS REOPENED: 13Min.':::*1 CF VISITATION COMPLAINTS CARRIED OVER: 75

AVERAGE NUMBER CF COMPLAINTS RECEIVED PER WEEK • 23
AVERAGE NUMBER CF COMPLAINTS RESOLVED PER WEEK: 19
AVERAGE NUMBER Or TELEPHONE CONTACTS PER COMPLAINT: 2.90
AVERAGE TIME SPENT PEP CASE: 1 hour, 27 minutes

MS/m jfh

IMPORTANT
\ /

Note: 
the above data means an £0$ "resolution" rats at an average 
settlement time of 1 hour, 37 minutes per case. In a telephone 
conversation v,lth county officials, ::e learr.ei the average salary 
cost per case is about 515.00 

- -rational Council for Children's Rights



Final Report 

of the

Advisory Committee on Child Custody 

and Visitation Dispute Mediation

March, 1989
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T h i s  r e p o r t  is a b o u t  c h i l d r e n  w ho  a r e  h u r t i n g .

C o n s i d e r  th is  t y p i ca l  scene t h a t  o cc u r s  a lm o s t  d a i l y  in c r o w d e d  c o u r t r o o m s  
across  N o r t h  Carol ina . . .

M a n y  o f  those  p r e s e n t  h av e  been in c c u r t  b e f o r e  a n d  a r c  bac k  because  t h e i r  
cases  w e re  n o t  re ached .  T h e  c o u r t  d o ck e t s  a r c  c r o w d e d .

T w o  o f  those  p r e s e n t  a r c  c h i l d r e n  o f  a b r o k e n  hom e.  We can call  them 
J o h n n y  a n d  A n n .  J o h n n y  is tw e lve  yea rs  old.  His s i s te r  A n n  is ten.

A  m a n  in u n i f o r m  says:  "All ’rise."

A j u d g e  e n t e r s  a n d  t a k es  his p lace  b e h i n d  t h e  benc h .  A f t e r  e v e ry o n e  is 
s ea te d ,  he  n o t i c e s  J o h n n y  a n d  Ann .  He ca n  b a r e l y  sec  t h e i r  sm al l  faces  a b o v e  the  
b a c k  o f  t h e  f r o n t  row  o f  sea ts .  He w o n d e r s  a b o u t  t h e i r  pre sence .

T h e  c h i l d r e n  t h i n k  a b o u t  t h e i r  p a r e n t s  as t h e y  w a t c h  the  j u d g e  ca ll  the  
c a l e n d a r .

T h e y  h a v e  j u s t  s p e n t  a g re a t  w e e k e n d  w i t h  t h e i r  f a t h e r .  He a sk e d  fo r  
a s s u r a n c e  f r o m  t h e m  t h a t  t h e y  w a n t e d  to co m e  a n d  l i ve  * i t h  h im.  H e  h ad  g iv e n  
e a c h  a n e w  b icycl e .  T h e y  d i d  w a n t  to co m e  a n d  l i v e  w i t h  h i m  a n d  they  h a d  sa id  
so. T h e y  d i d n ’t tell  h im  t h a t  t h e y  w a n t e d  to l ive  w i t h  M o m  too.

B e f o r e  th e y  l ef t  f o r  t h e  w e e k e n d  t h e i r  m o t h e r  h a d  a s k e d  f o r  a s s u r a n c e  t h a t  
t h e  c h i l d r e n  w a n t e d  to r e m a i n  w i th  her .  She h a d  j u s t  d i s cu ssed  a b each  t r i p  w i t h  
t h e m  f o r  n e x t  s u m m e r .  T h e y  d i d  w a n t  to l ive  w i t h  n e r  a n d  h a d  sa id  so. T h e y  
d i d n ’t tel l  h e r  t h a t  they  w a n t e d  to l ive  w i t h  Dad  too.

T h r  j u d g e  hea rs  s ev e ra l  m a t t e r s  b e f o r e  lu n ch .  As he p r e p a r e s  to leave  the  
c o u r t r o o m  f o r  l u n c h ,  he sees a n u m b e r  o f  g r o w n  fo l k s  g a t h e r i n g  a r o u n d  the  tw o  
c h i l d r e n .  T h e  c h i l d r e n  seem  an x io u s .  T h e  g ro w n  fo l k s  see m d e t e r m i n e d .

T h e  j u d g e  leaves  t h e  c o u r t r o o m  b ec au se  he  d o e s n ’t feel  t h a t  it is p r o p e r  to 
s t a y  a n d  l i s te n .  It occurs  to  h i m  ag a in  t h a t  the  c o u r t r o o m  is n o t  a good place  to 
d e t e r m i n e  c h i l d  c u s to d y  m a t t e r s .  P e r h a p s  he co u l d  t a lk  to the  p a r t i e s  a n d  t h e i r  
a t t o r n e y s  a f t e r  lu nch .  He  t h i n k s  a b o u t  w h a t  he c a n  say  or  do.  He th i n k s  a b o u t  
o t h e r  c h i l d i e n  w h o  h ave  p as se d  th r o u g h  his cou r t r oom. . .  he  t h i n k s  a b o u t  
a l t e r n a t i v e s .

T h i s  r e p o r t  is a b o u t  a l t e rn a t iv e s .



INTRODUCTION

P o w e r f u l  c u r r e n t s  o f  social  c h a n g e  h av e  w o r k e d  a r e v o lu t io n  in d o m c s i i c  
law d u r i n g  t h e  pas t  decade ;  d u r i n g  t h a t  t ime ,  N o r t h  C a r o l i n a  a d o p t e d  the  U n i f o r m  
C h i l d  C u s t o d y  J u r i s d i c t i o n  A c t ,  a "no f a u l t "  d i v o r c e  s t a t u t e ,  a n d  an  Ac t  p r o v i d i n g  
f o r  t h e  f a i r  d i s t r i b u t i o n  o f  m a r i t a l  asse ts  u p o n  d i v o r c e  b y  re co g n iz in g  the  v a lu e  o f  
a h o m e m a k e r  sp o u s e ’s c o n t r i b u t i o n s  to t h e  m a r r i a g e .  A n t e n u p t u a l  a g r e e m e n t s  a r e  
no w  r e c o g n i z e d  a n d  r e g u la t e d  by  s t a t u te .

In t h e  a r e a  o f  ch i ld  p l a c e m e n  a n d  c u s t o d y  d e c i s io n s ,  the  las t ves t iges  o f  the  
" m a t e r n a l  p r e f e r e n c e "  ru l e  w e r e  re p ea l ed ,  j o i n t  c u s t o d y  w as  expre ss ly  re co g n iz ed  as 
an  o p t i o n ,  a n d  th e  v i s i t a t i o n  . ghts o f  g r a n d p a r e n t s  w e r e  add ress ed .  D esp i t e  th is  
l eg i s l a t i v e  a c t i v i t y ,  f u r t h e r  c h a n g e s  in t h e  t r a d i t i o n a l  m e t h o d s  o f  d e c i s i o n -m a k in g  
w e re  d e m a n d e d ,  as bo th  t h e  p ro f e s s io n a l  a n d  p o p u l a r  l i t e r a t u r e  beg a n  to d o c u m e n t  
a n d  p u b l i c i z e  th e  h a r m f u l  e f f e c t s  o f  u s in g  th e  a d v e r s a r y  sys tem to m a k e  p l a c e m e n t  
d ec is ions .  T h e r e  is gen e ra l  a g r e e m e n t  t h a t  "in t h e  long ru n  a c u s to d y  b a t t l e  
s e v e r e l y  v i c t i m i z e s  th e  c h i l d r e n  i n v o l v e d ,  c r ea te s  l i f e l o n g  hos t i l i t ies  a n d  d i s t r u s t  
b e t w e e n  p a r e n t s  a n d  c h i l d r e n ,  as  well  as b e t w e e n  the  t w o  ad ul ts ,  a n d  s q u a n d e r s  the  
m e n t a l ,  e m o t i o n a l ,  a n d  f i n a n c i a l  r e s o u r c e s  o f  t h e  f a m i l y . 1 "More peop le  a r e  
r e s o r t i n g  to t h e  co u r t s  to se t t le  the  q u e s t i o n  o f  h o w  to r e s t r u c t u r e  t h e i r  fa mi l i es .  
T h i s  n o t  o n l y  t h r e a t e n s  to s c a r  a l arge  n u m b e r  o f  o u r  c h i l d r e n  who  end up be in g  
p s y c h o l o g i c a l l y  b a t t e r e d  by t h e  e n r a g e d  p a r e n t s  a n d  t h e  ca llous  a p p r o a c h  o f  the  
a d v e r s a r y  sy s t em ,  it  a lso  p u t s  a t r e m e n d o u s  b u r d e n  on  t h e  judge."2

In  th e  t r a d i t i o n a l  a d v e r s a r y  s y s t em  se t t ing ,  a d e f i n i t e  win- lo se  c o m p o n e n t  
m a k e s  a d v e r s a r i e s  a n d  c o m p e t i t o r s  o f  t h e  p a r e n t s  a n d  d r a w s  t h e i r  a t t e n t i o n  f r o m  
th e  p o l a r  s t a r  o f  t h e  c h i l d ’s bes t  in t er e s t s .  In a l i t i g a t i o n  se t t ing ,  ch i l d  c u s to d y  is 
o n ly  p a r t  o f  a b r o a d e r  se t  o f  e c o n o m ic  issues ,  s u c h  as  ch i ld  s u p p o r t ,  a l im o n y ,  
d i v o r c e ,  a n d  a  d iv i s io n  o f  m a r i t a l  p r o p e r t y .  U n le s s  s ev e re d  f r o m  those i ssues,  
c u s t o d y  a n d  v i s i t a t i o n  dec is ions  m ay  bec o m e  b a r g a i n i n g  ch ips  in  the  o v e r a l l  
n e g o t i a t i o n s .

We h a v e  r e c e n t l y  b egun  to rea l ize  th e  c o n t i n u i n g  d a m a g e  l i t i g a t i o n  i n f l i c t s  
on  t h e  r e o r g a n i z i n g  f a m i l y  u n i t .  U n l i k e  n o n - d o m e s t i c  cases  in w h i c h  the  p a r t i e s  
n o r m a l l y  n e e d  h a v e  no p o s t - t r i a l  c o n t a c t ,  t he  c h i l d ’s c a r e t a k e r s  wi l l  n e r d  to 
c o o p e r a t e  in  m a t t e r s  i n v o l v in g  the  c h i l d ’s bes t  i n t e r e s t s  f o r  years .  I f  t a e y  a r c  
u n a b l e  to  d o  so,  the  d a m a g e  to t h e  c h i ld  is l imi t less .  R a t h e r  th an  p r e p a r i n g  p a r e n t s  
f o r  l i f e  a f t e r  c o u r t ,  t r a d i t i o n a l  l i t i g a t io n  o f t e n  leaves  f e s t e r i n g  w o u n d s  w h ic h  l ead 
not  o n l y  to f u t u r e  t u r m o i l  a n d  d i s r u p t i o n ,  b u t  to r e l i t i g a t i o n .

In  a n  e r a  o f  h igh  d i v o r c e  ra te s  a n d  in c r e a s e d  c u s t o d y  l i t i g a t i o n ,  p ra c t i c a l  
c o n s i d e r a t i o n s  r e q u i r e  t h a t  we  a c k n o w l e d g e  l e n g t h e n i n g  d o ck e ts  a n d  r e su l t in g  t r i a l  
de la y s ,  a n  i n c r e a s e  in n o n -d o m e s t i c  l i t i g a t i o n  w i t h  i n c r e a s i n g  d e m a n d s  on c o u r t  
r e sourc es ,  a n d  r i s ing  a t t o r n e y  fees .  Both p u b l i c  p r e s s u r e s  a n d  the  e f f o r t s  of  c o u r t  
p r o f e s s i o n a l s  h a v e  led to a m o v e m e n t  t o w a r d  a l t e r n a t i v e s  to t r a d i t i o n a l  m e th o d s  o f  
d i s p u t e  r e s o lu t io n .  In the  a r e a  o f  ch i ld  c u s t o d y ,  al l  o f  the  ab ove c u r r e n t s  m e t  in 
1983 w h e n  t h e  G e n e r a l  Assem bly  vo ted  to e s tab l i sh  a n d  f u n d  a ch i ld  c u s t o d y  
m e d i a t i o n  p i lo t  p r o g r a m  in M e c k le n b u r g  C o u n t y .  M e d i a t i o n  is a m e th o d  of
r e s o lv in g  d i s p u t e s  in w h ic h  a n e u t r a l  t h i r d  p a r t y  h e lp s  p a r t i e s  in c o n f l i c t  d e f i n e

I Woolev.  T he  C u s to d y  H a n d b o o k  213 (1979).
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the  i ssues in vo lved ,  ta lk  a b o u t  t h e i r  d i f f e r e n c e s  of  o p i n i o n ,  an d  r e a c h  th e i r  o w n  
a g r e e m e n t .  In the  co n t e x t  o f  cu s t o d y  di spu tes ,  t h e  goal  o f  m e d i a t i o n  is a 
" p a r e n t i n g  ag reem en t ,"  se t t ing  o u t  c u s t o d y  a n d  v i s i t a t i o n  t e rm s  a n d  c o n d i t i o n s .  In 
the  M e c k le n b u r g  p ro g r am ,  m e d i a t o r s  we re  p r o v i d e d  t h r o u g h  a c o n t r a c t  w i t h  U n i t e d  
F a m i ly  Services ,  a U n i t e d  Way agency .  M e c k le n b u r g ' s  p r o g r a m  w a s  e v a l u a t e d  by 
the  N o r t h  C a ro l in a  Bar  A sso c ia t i o n  C o m m i t t e e  on D i s p u t e  R e s o l u t io n  in  1986. T h e  
c o m m i t t e e ' s  J a n u a r y  1987 S tu d y  a n d  E v a l u a t i o n  no ted  t h e  e n t h u s i a s t i c  r e c e p t i o n  by  
b en c h  a n d  bar ,  a n d  r e c o m m e n d e d  t h a t  th e  M e c k l e n b u r g  p ro g r a m  c o n t i n u e  as a 
" m a n d a t o r y  p r e r e q u i s i t e  to c h i l d  cu s t o d y  l i t i ga t ion, "  a n d  t h a t  m e d i a t i o n  "be m a d e  
a v a i l a b l e  in o t h e r  j u d i c i a l  d i s t r i c t s  i f  t h ey  a r c  w i l l in g  to m ak e  a c o m m i t m e n t  to 
the  t r a i n i n g  a n d  r e t e n t io n  o f  h i g h  q u a l i t y  med ia tors ."  S e n a t o r  H e l e n  M a r v i n  o f  
G a s t o n i a  i n t r o d u c e d  l eg is la t ion  d u r i n g  t h e  1987 G e n e r a l  A s s e m b ly  session to 
e s t ab l i s h  c u s to d y  m e d i a t i o n  p r o g r a m s  ac ross  the  s t a t e .  D e sp i t e  h e r  e f f o r t s ,  
b u d g e t a r y  co n s i d e r a t i o n s  a n d  t h e  l ack  o f  h ig h ly  t r a i n e d  m e d i a t o r s  m a d e  it 
i m p r a c t i c a l  to e x p a n d  the  M e c k l e n b u r g - t y p e  m ode l  s t a t e w i d e  a t  t h a t  t ime .  G a s t o n  
C o u n t y  ( J u d i c i a l  D i s t r i c t  27-A)  w a s  a d d e d  as a  pi lo t  d i s t r i c t  an d  a p r o g r a m  b e g a n  
t h e r e  in  D e c e m b e r  I987.4

T h e  en a b l i n g  l eg is la t ion  (1987 N.C.  Sess. Laws,  C. 830,  s. 16(d)) p r o v i d e d  in  
p a r t  t ha t :

T h e  A d m i n i s t r a t i v e  O f f i c e  o f  t h e  C o u r t s  s h a l l  r e c o m m e n d  to the
1989 G e n e r a l  A ssem b ly  a s t a t e w i d e  cu s t o d y  m e d i a t i o n  p r o g r a m ,  o r  it
shal l  r e c o m m e n d  th a t  the  p i lo t  p r o g r a m s  be a l l o w e d  to exp ire .

In  response  to t h a t  m a n d a t e .  D i r e c t o r  F r a n k l i n  ' - e e m a n  e s t a b l i s h e d  a n  
a d v i s o r y  c o m m i t t e e  to c o n s i d e r  th e  ro l e  t h a t  m e d i a t i o n  m ^  . f i l l  i n  the  co u r ts .  
T h i s  c o m m i t t e e  was co m p r i s e d  o f  e ig h t  d i s t r i c t  c o u r t  j u d g e s  f r o m  e a c h  d iv i s io n  
ac ross  t h e  s t a t e  -- f r o m  u r b a n ,  s e m i - u r b a n ,  a n d  r u r a l  a r ea s ,  f r o m  s i n g j e - c o u n t y  a n d  
m u l t i - c o u n t y  d i s t r i c t s  — in sh o r t ,  a g r o u p  r e p r e s e n t a t i v e  o f  o u r  c o u r t  sys tem.  J a n e t  
M ason o f  the  I n s t i t u te  o f  G o v e r n m e n t  s e r v e d  as an  ex o f f i c i o  n o n - v o t i n g  c o m m i t t e e  
m e m b e r ,  w i th  K a t h y  S h u a r t  o f  th e  A d m i n i s t r a t i v e  O f i c e  o f  the  C o u r t ’s D iv i s io n  o f  
M a n a g e m e n t  S u p p o r t  s e rv in g  as s t a f f .  T h e  c o m m i t t e e  was  c h a r g e d  w i t h  
c o n s i d e r i n g  " the to le  o f  m e d i a t i o n  as a m e t h o d  o f  h a n d l i n g  cu s t o d y  a n d  v i s i t a t i o n  
issues  in  d o m e s t i c  cases,"5 a n d  a d v i s i n g  th e  d i r e c t o r  as  to courses  o f  a c t i o n  w h i c h  
m i g h t  be p re sen t ed  to the  G e n e r a l  A ssem bly .  I f  the  c o m m i t t e e  ,'o n s e n s i i s  f a v o r e d  
m e d i a t i o n ,  i t  was  th e n  to d e f i n e  the  i ssues,  m a k e  r e c o m m e n u a t i o n s  as to d u e  
process  a n d  p r o c e d u r a l  r e q u i r e m e n t s ,  a n d  sugg est  m e d i a t o r  q u a l i f i c a t i o n s  a n d  
i m p le m e n t a t i o n  s t rategics .

3 C o m m i t t e e  on D i sp u te  R e s o lu t io n ,  M a n d a t o r y  C h i ld  C u s to d y  M e d i a t i o n  
P r o g r a m  in M e c k le n b u r g  C o u n tv :  A S t u d y  an d  E v a l u a t i o n  ( R a l e i g h :  N o r t h  
C a r o l i n a  Bar Assoc ia t i on ,  1987), pp.  1 a n d  8.

4 D iv o rc e  M ed ia t io n  in N o r t h  C a r o l i n a .  Vol.  1, No.  1 (N o r th  C a r o l i n a  Bar 
A ssoci a t i on,  M ay  1988), p. 4.

5 L e t t e r  d a t e d  S e p t e m b e r  6, 1988, f r o m  F r a n k l i n  F r e e m a n  Jr.,  to m e m b e r s  of  
the  C ommit tee .



T h e  C o m m i t t e e  met  in S a l i sb u ry  on O c to b e r  7, 1988, in G a s t o n i a  on 
N o v e m b e r  4, 1988, a n d  in R a l e i g h  on D e cem b er  15-16, 1988, a n d  on  J a n u a r y  6, 
1989. O r a l  repor ts  w e r e  p r e s e n t e d  by C h i e f  D is t r i c t  C o u r t  J u d g e s  J i m  L a n n i n g  an d  
L a r r y  L an g s o n  on th e  pi lot  p r o g r a m s  in M ec k le n b u r g  a n d  G a s t o n  C o u n t ie s .  C h i e f  
D i s t r i c t  C o u r t  J u d g e  Ear l  F o w l e r ,  Jr. ,  r e p o r t e d  on the  p r o g r a m  he i n i t i a t e d  in 
B u n c o m b e  C o u n t y  in  w h i c h  p a r t i e s  a r c  e n c o u r a g e d  b y  the  c o u r t  to  a t t e m p t  
m e d i a t i o n ,  w h ich  is m a d e  a v a i l a b l e  t h r o u g h  a local  d i s p u t e  s e t t l e m e n t  c e n t e r  us ing 
v o l u n t e e r  m ed ia to r s  o r  t h r o u g h  a  m en ta l  h e a l t h  p ro f e s s io n a l .  R o n  M cC ul lom,  a 
m e d i a t o r  w i th  the  M e c k le n b u r g  p ro g r a m ,  ex p l a i n e d  the  m e d i a t i o n  process  a n d  its 
goals.  C l a i r e  Mil lar ,  E x e c u t iv e  D i r e c t o r  o f  the  O r a n g e  C o u n t y  D i s p u t e  R eso lu t io n  
C en te r ,  a n d  Dee R e i d ,  C o o r d i n a t o r  o f  the  M e d i a t i o n  N e t w o r k  o f  N o r t h  C aro l ina ,  
d i s cu ssed  the  w o rk  o f  the  d i s p u t e  r e so lu t ion  ce n te rs ,  w h i c h  p r e s e n t l y  p r o v id e  
m e d i a t i o n  services in  f o u r t e e n  N o r t h  C a r o l i n a  count ie s .  F r a n k  L a n e y  o f  the  N o r th  
C a r o l i n a  Bar  Associ a t i on  p r o v i d e d  the  a ssoc ia t i on 's  p e r spec t ive .  In a d d i t i o n  to 
n u m e r o u s  i n f o r m a l  c o n f e r e n c e s  a n d  di scuss ions  by i n d i v i d u a l  c o m m i t t e e  m em bers  
w i t h  o t h e r  judges ,  m e m b e r s  o f  t h e  bar ,  an d  o t h e r  i n t e r e s t e d  per sons ,  t h e  co m m i t t e e  
m e m b e r s  r e ad  e x t e n s iv e ly  in  th e  p ro fe s s io n a l  l i t e r a t u r e  a n d  r e p o r t s  f r o m  s is ter  
s t a t e s  r e g a r d i n g  i m p l e m e n t a t i o n  o f  c u s to d y  m e d i a t i o n  p r o g r a m s .  T h r o u g h  the 
e f f o r t s  o f  K a t h y  S h u a r t ,  m e d i a t i o n  p ro g ram s  in C o n n e c t i c u t ,  F lo r i d a ,  Maine ,  a n d  
M i c h i g a n  were  e x a m i n e d  in some det a i l ,  a n d  o u t l in e s  o f  p r o g r a m s  in  D e la w are ,  
K a n sa s ,  M ic h ig a n ,  a n d  N e v a d a  c o n s id e r ed .

A f t e r  c o n s i d e r in g  al l  a v a i l a b l e  i n f o r m a t i o n  a n d  w e i g h i n g  b o th  a d v a n t a g e s  
a n d  d i s a d v a n t a g e s ,  t h e  C o m m i t t e e  r e c o m m e n d s  t h a t  m e d i a t i o n  o f  c o n t e s t e d  c u s to d y  
a n d  v i s i t a t i o n  issues be i n s t i t u t i o n a l i z e d  as a process  to be a p p l i e d  r o u t i n e l y  in  all 
o f  o u r  d i s t r i c t  cour ts .  C o m p le x  issues,  m a n y  r e q u i r i n g  h a r d  d ec i s io n ,  a r e  ra is ed  by 
t h a t  d ec i s io n .  In an  e f f o r t  to s a t i s f y  the  d i r e c t o r ' s  c h a rg e ,  those  b r o a d  issues ar e  
d i s cu s sed  s e p a r a t e l y  below ,  w i t h  t h e  r e ason ing  o f  the  c o m m i t t e e  s u m m a r i z e d ,  a n d  
a v a i l a b l e  a l t e r n a t i v e  s o lu t io n s  n o t e d  w h e re  a p p r o p r i a t e .

ISSUES.  F I N D I N G S  A N D  R E C O M M E N D A T I O N S

Issue  O n e :  Wha t  m e d i a t i o n  f o r m a t s  are  a v a i l a b le  a n d  a p p r o p r i a t e  f o r  N o r t h
C a r o l i n a ?

T h e  p re sen t  m o v e m e n t  t o w a r d  f a s h i o n i n g  a l t e r n a t i v e s  to th e  t r a d i t i o n a l  
a d v e r s a r y  sys tem o f  d i s p u t e  r e s o lu t i o n  has  r e s u l t ed  in a s y s t e m  in N o r t h  C a r o l in a  
w h i c h  i n c l u d e s  e l em e n ts  o f  a r b i t r a t i o n ,  m e d ia t i o n ,  a n d  co n c i l i a t i o n .

T h e  f i rs t  c o m m u n i t y  d i s p u t e  s e t t l em en t  c e n te r  in N o r t h  C a r o l i n a  was  
e s t a b l i s h e d  in  1978 in  C h ap e l  Hi l l .  A d d i t i o n a l  c e n te r s  h a v e  been e s t a b l i s h e d  in 
C h a t h a m  C o u n ty ,  G u i l f o r d  C o u n t y ,  Wake C o u n t y ,  D u r h a m ,  Winston -Salem,  
C h a r l o t t e ,  Ashev i l le ,  H e n d e r s o n  C o u n t y ,  A l a m a n c e  C o u n t y ,  C u m b e r l a n d  C o u n ty .  
G o ld s b o r o - W a y n c  C o u n t y ,  O r a n g e  C o u n t y .  I redel l  C o u n t y ,  a n d  Polk  C o u n t y .  These  
c e n te r s  r e l y  on m e d i a t i o n  t e c h n i q u e s  us ing t r a i n e d  v o l u n t e e r s  to p ro m o te  
a g r e e m e n t s  be tw een  t h e  p a r t i e s  to a d i spu te .  Model s  f o r  d e l i v e r y  o f  these  services  
v a r y  to so m e  ex ten t  f r o m  c o u n t y  to co u n t y ,  a n d  f u n d i n g  sou rc es  a r e  u n c e r t a i n  an d  
v a r ie d ;  t h e y  share ,  h o w e v e r ,  a c o m m o n  e l em ent  o f  a p p r o v a l  a n d  a c c e p t a n c e  by both  
the  c o m m u n i t i e s  s e rv ed  a n d  the  local  co u r t  sys tems.

In 1986. fo l l o w i n g  a u t h o r i z a t i o n  by the 1985 G e n e r a l  A ssem bly ,  t h e  S u p rem e  
C o u r t  a d o p t e d  rules  e s t a b l i s h i n g  p i lo t  a r b i t r a t i o n  p ro jec t s  in the  3rd ,  N t h ,  an d  
29th  D i s t r i c t s ,  se rv in g  a total  o f  10 count ies .  E a r ly  i n d i c a t i o n s  a r c  t h a t  t r ia ls  ar e  
r e q u es t ed  in  less th a n  12 p e r cen t  o f  cases h e a rd  by a r b i t r a t o r s .
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In  Wake,  B u n c o m b e ,  a n d  M e c k l e n b u r g  C o u n t i e s ,  p i lo t  p r o g r a m s  us ing  
s u m m a r y  j u r y  t r ia ls  a r e  being used w i t h  g re a t  i n i t i a l  succcss.6

In  t h e  R a l e i g h  area ,  the  C h r i s t i a n  C o n c i l i a t i o n  S e rv i ce  a t t e m p t s  to se t t le  
d i s p u te s  u s i n g  a c o m b i n a t i o n  o f  m e d i a t i o n  a n d  a r b i t r a t i o n .  In  a n u m b e r  o f  o t h e r  
N o r t h  C a r o l i n a  c i t ies ,  F a m i ly  Serv ice s ,  Inc.,  a U n i t e d  Way A g e n c y ,  o f f e r s  f a m i l y  
m e d i a t i o n .  T h e r e  a r c  also m a n y  p r i v a t e  p r o f e s s i o n a l  c o u n s e lo r s  a n d  m e d i a t o r s  
t h r o u g h o u t  t h e  s tate .

A l t h o u g h  som e o f  our  c i t i z en s  s t r u g g l i n g  t h r o u g h  f a m i l y  d i f f i c u l t i e s  h a v e  
v o l u n t a r i l y  chosen to use  m e d i a t i o n - t y p e  s e r v i c e s  to r e so lv e  t h e i r  d i f f e r e n c e s ,  a 
l a rge  n u m b e r  o f  d o m e s t i c  d i sp u tes  e n t e r  th e  c o u r t  sys tem.  T h e  i n c r e a s i n g  n u m b e r  
o f  fil ing*, t h r e a t e n s  t h e  a b i l i ty  o f  t h e  j u d i c i a l  s y s t e m  to d e l i v e r  q u a l i t y  r e s o lu t io n  
services  a n d  t h e re  is n o  a g r e e m e n t  as to a p r o p e r  r e m e d y .  N o r  is the  w i s d o m  a n d  
p r o p r i e t y  o f  the  s t a t e ’s m a n d a t i n g  p r e - t r i a l  m e d i a t i o n  in f i l e d  cases  s e t t l e d  by a n y  
means .  I n  e n a c t i n g  leg i s l a t ion  in th i s  a r e a ,  l a w m a k e r s  m u s t  f i r s t  d e t e r m i n e  the  
p r o p e r  d e g r e e  o f  p a r t i c i p a t i o n  by th e  c o u r t s  in  t h e  m e d i a t i o n  process.

I n  "A G u i d e  to  Im p l e m e n t i n g  D i v o rc e  M e d i a t i o n  Serv ice s  in th e  P u b l i c  
Sector," a u t h o r  E l i z a b e t h  C o m e a u x  sugges ts  t h a t  t h e r e  is an  " in v o lv em e n t ' ’ 
c o n t i n u u m ,  a n d  a c o u r t  may  be m o r e  d i r e c t l y ,  o r  less d i r e c t l y ,  i n v o lv e d  w i th  t h e  
a p p l i c a t i o n  o f  m e d i a t i o n  to the  c o u r t ’s c a s e l o a d .7

A t  o n e  en d  o f  t h e  c o n t i n u u m  is th e  f a c i l i t a t i o n  mod el ,  in w h i c h  th e  c o u r t  
m ay  c h o o s e  to a l l o w  m e d ia t io n  to occ u r ,  b u t  n o t  m a k e  a " su b s t a n t i a l  p u b l i c  
c o m m i t m e n t . " 8 U n d e r  this model ,  m e d i a t i o n  is l e f t  to p r i v a t e  p r o f e s s io n a l s  o » 
v o l u n t e e r s  (e.g., d i s p u t e  s e t t l em en t  ce n te rs ) ;  n o t h i n g  is p r o v i d e d  a t  p u b l i c  expe nse;  
b u t  th e  j u r i s d i c t i o n ,  b y  local c o u r t  r u l e  (or by  t h e  s t a t e  c o u r t  sys tem,  by  S u p r e m e  
C o u r t  r u l e ;  o r  the  G e n e r a l  Assem bly,  by  s t a t u t e ) ,  m a y  d e f i n e  m e d i a t i o n ,  c i te  i t  as 
an  a l t e r n a t i v e ,  a n d  c l a r i f y  i ssues s u c h  as c o n f i d e n t i a l i t y .  T h i s  m ode l  ( w i t h o u t  
e i t h e r  r u l e  o r  l e g i s l a t i v e  d e f i n i t i o n )  exis ts  t h r o u g h o u t  t h e  s t a t e  in t h a t  p a r t i e s  
a l w a y s  h a v e  the  r i g h t  to t a k e  thes e  d i s p u te s  to  p r i v a t e  m ed ia to r s ;  t h a t  is, no  
l eg i s l a t i o n  ex is ts  f o r b i d d i n g  m e d ia t i o n .

T h e  sec ond  m o d e l  is the  e n c o u r a g e m e n t  m ode l  in  w h i c h  the  c o u r t  o f f e r s  
i n c e n t i v e s  to the  p a r t i e s  or  suggests  m e d i a t i o n  w h e n  the  p a r t i e s  a p p e a r  b e f o r e  the  
c o u r t ,  o r  p r o v i d e s  a t  the  c l e r k ’s f i l i n g  d e s k  b r o c h u r e s  f r o m  a local  d i s p u t e  
s e t t l e m e n t  c e n t e r . 9 T h e r e  may  a l r e a d y  be a n u m b e r  o f  j u d i c i a l  d i s t r i c t s  in N o r t h  
C a r o l i n a  o p e r a t i n g  u n d e r  th is  model .  F o r  e x a m p l e ,  O r a n g e  C o u n t y  D i s p u te  
S e t t l e m e n t  C e n t e r  D i r e c t o r  C la i r e  M i l l a r ’s d e s c r i p t i o n  o f  t h e  c o u r t  r e f e r r a l  process  
in O r a n g e  C o u n t y  a p p e a r s  to f u n c t i o n  l ike  th i s  m ode l .

6 F r a n k  C. L a n e y ,  "A l te rn a t iv e s  to Tr i a ls ;  N o r t h  C a r o l i n a ’s D ispu te  
R e s o l u t i o n  P ro g ra m ."  P o p u la r  G o v e r n m e n t  ( F a l l  1988), p. 12

7 E l i z a b e t h  C o m e a u x .  "A G u i d e  to  I m p l e m e n t i n g  D iv o rc e  M e d i a t i o n  Servi ce s
in  t h e  P u b l i c  Sector ,"  C o n c i l i a t i o n  C o u r t s  R e v ie w  , Vol .  21 No. 2, D e c e m b e r  
1983,  a t  3.

S a t  3.

9 M- a t  3.



-6-

T h c  B u n c o m b e  C o u n t y  a r r a n g e m e n t ,  as d e s c r i b e d  by C h i e f  Ju d g e  Ea r l  
Fow le r ,  a lso see ms  to f i t  t h i s  model .  T h e  c o u r t  r e co m m en d s  t h a t  m e d i a t i o n  be 
a t t e m p t e d ,  an d  p a r t i e s  a n d  counsel  a r e  p r o v i d e d  w i t h  the nam es  o f  the  local  
d i s p u t e  s e t t l e m e n t  c e n t e r  (w h ic h  is l o ca ted  i n  the  co u r th o u s e )  a n d  of  a local  m e n t a l  
h e a l t h  p r o f e s s i o n a l  w h o  serves as a p r i v a t e  m e d i a t o r .

T h e  th i r d  m ode l  is o n e  in w h i c h  t h e  c o u r t  ac tu a l ly  p r o v i d e s  m e d i a t i o n  
se rv ic es  (prov is ion  model) .  C o m e a u x  d e s c r i b e s  this  m ode l  as fo llows:

T h e s e  j u r i s d i c t i o n s  a r e  th e  most  e f f e c t i v e  in g e n e r a t i n g  
m e d i a t i o n  user s  an d e d u c a t i n g  the  p u b l i c  a b o u t  the  p ro ced u re .  T h e  
r o u t i n e  e x p o s u r e  of  l a rg e  n u m b e r s  o f  t h e  d i v o r c i n g  p o p u la t i o n  to the 
ser vices  o f  pu b l i c ly  em p lo y e d  m e d i a t o r s  len ds  v i s ib i l i t y  an d  
c r e d i b i l i t y  to the  m e d i a t i o n  a l t e r n a t i v e .  It a lso reduces  the  re fu sa l  
r a t e  c o m m o n  to m a n y  m e d i a t i o n  p r o g r a m s  as a resul t  of  p u b l i c  
i g n o r a n c e  a n d  p ro f es s io n a l  s k e p t i c i s m  a b o u t  m ed ia t io n .  F in a l ly ,  
p u b l i c  s e c to r  m e d i a t i o n  services  m a y  s t i m u l a t e  t h e  d e v e lo p m e n t  and 
use  o f  p r i v a t e  sec tor  o r g a n iz a t io n s .  O n c e  e d u c a t e d ,  m an y  people  will  
d o u b t l e s s l y  p r e f e r  to se lec t  a p r i v a t e  m e d i a t o r  ju s t  as they  now selec t  
a t h e r a p i s t  o r  lawyer .  Indeed ,  onco t h e  p u b l i c  is e d u c a t e d  a n d  the 
p r i v a t e  s e c to r  is d ev e lo p e d ,  it is poss ib le  t h a t  some g o v e r n m e n t  
i n s t i t u t e d ,  p u b l i c  sec to r  m e d i a t i o n  s e rv ic es  co u ld  u l t im a t e ly  be 
p h a s e d  o u t  ( e x c e p t  f o r  se rv ic es  to i n d i g c n t s ) . 10

F in a l ly ,  the  f o u r t h  a p p r o a c h  is a n  e n h a n c e m e n t  o f  the  e n c o u r a g e m e n t  
model :  th e  m a n d a t o r y  mudel.  By d e f i n i t i o n ,  m e d i a t i o n  ca n n o t  be f o r c e d ;  u n d e r
this  m o d e l ,  p a r t i e s  a r c  not j  ist  e n c o u ra g e d ,  b u t  a r c  r e q u i r e d  to a t t e m p t  m e d i a t i o n  
b e f o r e  t h e y  ca n  l i t i g a t e .  To m ee t  the  c o u r t ’s r e q u i r - m e n t ,  pa r t i e s  m us t  go t h r o u g h  
an  o r i e n t a t i o n  sess ion in w h i c h  the  p ro ces s  is ex p l a i n e d  a n d  q u es t io n s  a r e  
a n s w e r e d .  It  is the  c o u r t ’s w a y  o f  e n s u r i n g  t h a t  p a r t i e s  are  e d u c a t e d  ab o u t  this  
op t ion .  C o m e a u x  s t a t es ,  “T h i s  a p p r o a c h  m a y  be v i ew e d  a l t e r n a t e ly  as a s t ro n g  
s t a t e m e n t  o f  p u b l i c  pol icy  c o n c e r n i n g  the  locus  o f  r e sp o n s ib i l i ty  f o r  re solv ing 
f a m i l y  d i s p u te s ,  a n d / o r  as a m ean s  o f  c o n s e r v i n g  j u d i c i a l  resources .

T h e  c o m m i t t e e  u n a n i m o u s l y  a g r e e d  t h a t  in the  absence  o f  ex c lu s i o n a r y  
c i r c u m s t a n c e s  s u c h  as  abuse ,  m e d i a t i o n  is p r e f e r a b l e  to l i t i g a t i o n  as a f o r u m  fo r  
r e s o lv in g  cu s t o d y  a n d  v i s i ta t i on  issues.  H o w e v e r ,  the  c o m m i t t e e  also recogn izes  
t h a t  th e  p u b l i c  a n d  b a r  are  r e s i s t a n t  to n e w  p r o c e d u re s ,  an d  t h a t  a " v o lu n ta r y"  
m e d i a t i o n  p r o g r a m  w o u l d  l ike ly  re su l t  in l i m i t e d  usage.  T h e r e fo r e ,  a m a n d a t o r y  
r e f e r r a l  m o d e l  is r e c o m m e n d e d  in w h i c h  the  p a r t i e s  a r e  r e q u i r e d  to p a r t i c i p a t e  in 
an o r i e n t a t i o n  sess ion in w h ich  th ey  l ea rn  a b o u t  the  process  o f  m ed ia t io n .  T h e y  
may  t h e r e a f t e r  ch oose ,  w i th o u t  p e n a l ty ,  to r e t u r n  to l i t i ga t ion ,  a l t h o u g h  it is 
e x p e c t e d  t h a t  m a n y  cou p les  wi l l  choose  to r e m a i n  in m ed ia t i o n .  In th e  pr e sen t  
pi lo t  p r o g r a m s  in M e c k le n b u r g  a n d  G a s t o n  C o u n t i e s ,  a p p r o x i m a t e l y  o n e - h a l f  of  
those  r e f e r r e d  to m e d i a t i o n  choos e  to c o n t i n u e  the  m ed ia t i o n  process  pas t  
o r i e n t a t i o n .  Ju d g e s  in those d i s t r i c t s  r e p o r t  t h a t  m a n y  p a r t i e s  who w e re  in i t i a l l y  
op posed  to m e d i a t i o n  re ma in  in the  p r o g r a m  a n d  r e ach  p a r e n t i n g  ag r eem en ts .  
Even thos e  not  r e a c h i n g  ag r e e m e n t  ar c  l i ke l y  to set t le  t h e i r  cases  p r i o r  to t r i a l .

10 id .  a t  3.

1! Id- a t  3.



-7-

w h i c h  is p r o b a b l y  a t  leas t  p a r t i a l l y  a t t r i b u t a b l e  to the  a v e n u e s  o f  c o m m u n i c a t i o n  
o p e n e d  u p  by th e  m e d i a t i o n  process .  A t t o r n e y s  in the  p i lo t  d i s t r i c t s  also r e p o r t  
t h a t  p a r t i e s  a r c  m o re  l i k e ly  to se t t l e  r e m a i n i n g  f i n a n c i a l  m a t t e r s  w h e r e  the  c u s t o d y  
a n d  v i s i t a t i o n  issues  a r e  s u c c e s s f u l ly  n e g o t i a t e d .  F in a l ly ,  i n i t i a l  i n d i c a t i o n s  sug ges t  
t h a t  r e l i t i g a t i o n  o f  c u s t o d y - r e l a t e d  d i s p u t e s  is less l ike ly ,  c o n f i r m i n g  the  
e x p e r i e n c e  o f  o t h e r  j u r i s d i c t i o n s  u t i l i z i n g  m e d i a t i o n  services .

O n  ba l an c e ,  the  c o m m i t t e e  fe e l s  t h a t  th e  m i l d l y  coe rc ive  m a n d a t o r y  r e f e r r a l  
m o d e l  is m o re  t h a n  j u s t i f i e d  by b e n e f i t s  to  c h i l d r e n  and  th e i r  f a m i l i e s  a t  th e  t ime 
o f  i n i t i a l  f r a g m e n t a t i o n ,  he lp s  f a m i l i e s  l ea rn  to r e s t r u c t u r e  t h em se lv es ,  and  
b e n e f i t s  th e  e n t i r e  c o u r t  sys tem  in t h e  long term.

Issue  Two:  How sh o u ld  m e d i a t i o n  ser v ices  be p rov ided  an d  a d m i n i s t e r e d ?

C o m e a u x  sugg es t s  t h a t  t h e r e  a r e  f o u r  a l t e r n a t i v e  m e th o d s  o f  p r o v i d i n g  an d  
a d m i n i s t e r i n g  m e d i a t i o n  s e r v i c e s ,12 a n d  o u r  r e v i e w  o f  o th e r  s t a t e s ’ p r o g r a m s  an d  
o u r  o w n  e x p e r i e n c e s  in  N o r t h  C a r o l i n a  s u p p o r t  t h a t  assessmen t .  In  s u m m a r y ,  
m e d i a t i o n  se rvices  m a y  be p ro v i d e d :

1. With in  th e  loca .  c o u r t  sys tem.  M e d i a t o r s  ar c  m e m b e r s  o f  the  c o u r t  
s t a f f  in th e  local  j u r i s d i c t i o n  ani .  a r c  h i r e d  a n d  s u p e r v i s e d  by local  c o u r t  o f f i c i a l s .

2. Bv a s e p a r a t e  u n i t  a d m i n i s t e r e d  s t a t e w i d e . M e d i a t o r s  a r c  h i r e d
j o i n t l y  by local  cour t -  o f f i c i a l s  a n d  a s t a t e w i d e  a d m i n i s t r a t i v e  a u t h o r i t y .  Po l i cy  
g u i d e l i n e s  a r e  e s t a b l i s h e d  by t h e  s t a t e w i d e  a u t h o r i t y ,  w h ic h  p r o v i d e s  t r a i n i n g  a n d  
c o o r d i n a t i o n ;  d a y - t o - d a y  s u p e r v i s i o n  fa l l s  to local  c o u r t  o f f i c i a l s .  O u r  G u a r d i a n  
ad  L i t e m  p r o g r a m  o p e r a t e s  u n d e r  t h i s  k i n d  o f  a r r a n g e m e n t .

3. Bv c o n t r a c t i n g  f o r  s< d e e s . T h e  c o u r t  m ay  c o n t r a c t  w i t h  i n d i v i d u a l s
o r  a g e n c i e s  f o r  m e d i a t i o n  services .  M i n i m u m  r e q u i r e m e n t s  f o r  those  p r o v i d i n g  
s e rv ic e s  m ay  be e s t a b l i s h e d  s t a t e w i d e ,  a n d  local  c o u r t  o f f i c i a l s  a n d  s t a t e  o f f i c i a l s  
w o u l d  e n t e r  in to  c o n t r a c t s  w i t h  p ro v i d e r s .  T h e  pi lo t  p r o g r a m s  in M e c k l e n b u r g  a n d  
G a s t o n  co u n t i e s  f a l l  w i t h i n  th is  c a te g o ry .

4. Bv a c u r r e n t  s u p p o r t  s e r v ic e  g r o u p . G r o u p s  c u r r e n t l y  p r o v i d i n g
s u p p o r t  se rv ic es  to d o m e s t i c  c o u r t  m a y  a lso h a v e  a m e d i a t i o n  c o m p o n e n t  w h i c h  is 
p r e s e n t l y  n o t  b e in g  used  f o r  c o u r t  cases.  F o r  ex a m p l e ,  t h e r e  is a close w o r k i n g  
r e l a t i o n s h i p  b e t w e e n  local  c o u r t s  a n d  D e p a r t m e n t s  o f  Social  S e r v i c e s  in  co l l e c t i o n  
o f  c l i e n t s '  ch i l d  s u p p o r t .  T h e  s a m e  d e p a r t m e n t s  m ay  h a v e  t r a i n e d  d o m e s t i c  
m e d i a t o r s  on s t a f f  w h o  c u r r e n t l y  m e d i a t e  d o m e s t i c  d i s p u t e s  b e t w e e n  c l ients .  T h o s e  
m e d i a t o r s  m a y  also be a v a i l a b l e  f o r  c o u r t  r e f e r r a l s .

In d e t e r m i n i n g  w h i c h  m e t h o d  is m os t  a p p r o p r i a t e  fo r  o u r  c o u r t  s y s tem ,  the  
c o m m i t t e e  r ecogn izes  t h a t  some c o m b i n a t i o n  o f  a l t e r n a t i v e s  m i g h t  be a p p r o p r i a t e .  
T h i s  d ec i s io n  d e p e n d s  in l a rg e  p a r t  on the  r e s o u rce s  a v a i l a b l e  w i t h i n  th e  loca le  a n d  
t h e  d e m a n d  o f  loca l  ca se loads .  In a d d i t i o n ,  e ach  m e t h o d  has  s t r e n g t h s  a n d  
w e a k n e s s e s  w h i c h  m u s t  be c o n s i d e r e d .  T h e  f o l l o w i n g  f a c t o r s  s h o u l d  be c o n s i d e r e d  
in d e t e r m i n i n g  h o w  to p r o v i d e  a n d  a d m i n i s t e r  services  w i t h i n  o u r  u n i f i e d  
s t a t e w i d e  c o u r t  sys tem:

12 I d - a t  7.
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1. A v a i l a b i l i t y  o f  r e s o u rc e s . In  o u r  u r b a n  j u r i s d i c t i o n s ,  it is l ike ly  that  
a n y  o f  the  s c r v i c e - p r o v id e r  mod el s  is a poss ib i l i t y .  In m ore  r u r a l  j u r i s d i c t i o n s ,  we 
m ay  not  h av e  t h a t  f l e x ib i l i ty .  In f a c t ,  we may  be i n t r o d u c i n g  a se r v ic e  fo r  w h ich  
t h e r e  is no local  p r o v id e r .  U n d e r  these  c i r c u m s ta n ces ,  se rv ic e  p r o v i d e r s  m u s t  be 
r e c r u i t e d  to the  locale ,  p ro v i d e d  by  a s t a t e  o f f i c e  or  n e i g h b o r i n g  j u r i s d i c t i o n ,  or 
d e v e lo p e d  t h r o u g h  t r a i n i n g  o f  local  pe r son ne l .  As  a b y - p r o d u c t  o f  th is  ap p r o a c h ,  
a l t e r n a t i v e  d i s p u t e  re so lu t io n  s e r v ic es  m ay  be m a d e  a v a i l a b l e  t h r o u g h o u t  the  s t 3 tc. 
F o r t u n a t e l y ,  as a r e su l t  o f  w o r k s h o p s  spon so red  by t h e  M e d i a t i o n  N e tw o r k ,  over  
100 v o lu n te e r  m e d i a t o r s  w e re  t r a i n e d  to  m e d i a t e  c u s t o d y  d i s p u t e s  in N o r t h  
C a r o l i n a . 13 W h e th e r  th ey  wi l l  be  a v a i l a b l e  as a r e so u rce  d e p e n d s ,  o f  cours e ,  on 
w h e t h e r  the  m ode l  a d o p t e d  u t i l i ze s  v o l u n t e e r  m ed ia to rs .

2. C ase lo ad  d e m a n d s . T h e  n u m b e r  o f  cu s t o d y  a n d  v i s i t a t i o n  d i s p u t e s  in 
a d i s t r i c t  r e q u i r i n g  r e f e r r a l  wi l l  d e t e r m i n e  in p a r t  the  type  p r o g r a m  es t ab l i shed .  
In a l o w - d c m a n d  d i s t r i c t ,  t he  c o u r t  m ay  d e c id e  to e c o n o m iz e  by c o n t r a c t i n g  on an 
"as-needed"  basis.  Where  t h e r e  is a l arge  case load  a n d  h igh d e m a n d ,  a c o u r t - s t a f f  
m e d i a t o r  a r r a n g e m e n t  m a y  be  i n d i c a t e d .

3. M a n a g e m e n t ,  s u p e r v i s i o n ,  a n d  a c c o u n t a b i l i t y . M e d i a t i o n  oi c u s to d y  
a n d  v i s i t a t i o n  issues  is u n d e r  c o n s i d e r a t i o n  b ec au se  o f  the  g r o w i n g  c o n v i c t i o n  t h a t  
the  m e d i a t i o n  f o r u m  is b e t t e r  s u i t e d  th a n  th e  l i t i g a t i o n  f o r u m  to fo c u s  on t h e  best 
i n t e re s t s  o f  the  c h i ld .  R e f e r r a l  to m e d i a t i o n  does  not ,  h o w e v e r ,  m e a n  an e n d  of  
c o u r t  i n v o l v e m e n t  a n d  c o n t ro l .  O n  th e  c o n t r a r y ,  a h e i g h t e n e d  d eg r ee  of 
m a n a g e m e n t  wi l l  b e ^ n e c c s s a r y  to e n s u r e  bot h  a c o n t i n u i n g  f o c u s  on the  best  
i n t e r e s t s  o f  t h e  c h i l d  a n d  f a i r  t r e a t m e n t  o f  al l  a d u l t  par t ie s .  It  is essen t ia l ,  
t h e r e f o r e ,  t h a t  w h e r e  th e  c o u r t  r e f e r s  a l l  such m a t t e r s  to m e d i a t i o n ,  those 
p r o v i d i n g  m e d i a t i o n  serv ices  be  f u l l y  a c c o u n t a b l e  to th e  co u r t .  T h e  d e g r ee  of  
i n v o l v e m e n t  by th e  c o u r t  wi l l  d e p e n d  in p a r t ,  o f  course ,  on  th e  m e d i a t i o n  m od el  
a d o p t e d .  Servic< w o u l d  be  m o r e  co n s i s t e n t  i f  p r o v i d e d  by  a s t a t e w i d e  un i t ,  an d  
the  n e e d  fo r  local  s u p e r v i s i o n  w o u l d  be a c c o r d i n g l y  lessened.  I t  is more  l ike ly ,  
h o w e v e r ,  t h a t  t h e  s ev e ra l  d i s t r i c t s  wi l l  f a s h i o n  i n d i v i d u a l  an d  u n i q u e  p ro gram s ,  
r e q u i r i n g  close s u p e r v i s io n .

A l t h o u g h  t h e  d i s t r i c t  b e n c h  m u s t  o f  necess i ty  su p e r v i s e  d a i l y  progress  of 
i n d i v i d u a l  cases,  a s s i s t an ce  f r o m  th e  A d m i n i s t r a t i v e  O f f i c e  o f  th e  C o u r t s  wi l l  be 
nec e s sa ry  in t e rm s  o f  pol icies ,  g u id e l in e s ,  e d u c a t i o n a l  o r i e n t a t i o n s ,  c o o r d in a t io n ,  
a n d  s u p e r v i s o r y  p ro c e d u r e s .  T h i s  w o u ld  e n s u r e  some u n i f o r m i t y  o f  ' h e  q u a l i t y  of  
m e d i a t i o n  services  t h r o u g h o u t  th e  s ta t e .

T h e  c o m m i t t e e  r e c o m m e n d s  t h e r e f o r e  t h a t  th e  A d m i n i s t r a t i v e  O f f i c e  o f  the  
C o u r t s  d ev e lo p  m i n i m u m  a c c e p t a b l e  s t a n d a r d s  fo r  d e l i v e r y  o f  m e d i a t i o n  services,  
a n d  f o r  m o n i to r in g  d e l i v e r y  o f  those  ser v ices  by m ed ia to r s .

Issue  T h r e e :  Wha t  a r e  the  p r o c e d u r a l  i ssues In a cu s to d y  a n d  v i s i t a t i o n  m ed ia t ion  
p r o g r a m ?

Some o f  the  p r o c e d u r a l  i ssues  t h a t  n ee d  to be c o n s i d e r e d  in  e s t a b l i s h in g  a 
c u s t o d y  and v i s i t a t i o n  m e d i a t i o n  p r o g r a m  h a v e  been d iscussed  ea r l i e r ;  h o w e v e r ,  we 
ra ise  t h em  he re  as  a g r o u p  because  ea c h  sh o u ld  be  a d d r e s s e d  in en a b l i n g  
l eg is la t ion ,  c o u r t  ru le ,  an d  a d m i n i s t r a t i v e  gu ide l ines .  T h e y  in c lude :

13 T he  N.C. M e d i a t o r . Fal l  I98S. n. 5.
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I. D e f i n i t i o n  o f  m e d i a t i o n  a n d  its goa l s . M e d i a t i o n  is d e f i n e d  as a
" d i s p u t e  r e s o lu t i o n  process  u t i l i z i n g  a n e u t r a l  t h i r d - p a r t y  to f a c i l i t a t e  p r o b l e m  
s o l v i n g  b e t w e e n  p a r t i e s  in  co n f l i c t "  in a r e p o r t  on  th e  p i lo t  p r o g r a m  in 
M e c k l e n b u r g  C o u n t y  p r e p a r e d  by the  N o r t h  C a r o l i n a  Bar  A ss o c i a t i o n 's  C o m m i t t e e  
o n  D i s p u t e  R e s o l u t io n .  T h e  r e p o r t  w e n t  on to d e f i n e  th e  goal  o f  a ch i l d  c u s t o d y  
m e d i a t i o n  p r o g r a m  as  e n a b l i n g  " p a r en t s  to  g e n e r a t e  t h e i r  o w n  r e s o lu t io n s  an d  
d e v e l o p  a w r i t t e n  a g r e e m e n t ,  th e  p a r e n t i n g  a g r e e m e n t ,  t h a t  se ts  o u t  t h e  c u s t o d y  
t e r m s  a n d  c o n d i t i o n s . " 1*

By d e f i n i t i o n  m e d i a t i o n  is v o l u n t a r y ,  b u t  in some a r ea s  
p a r t i e s  a r e  b e in g  r e q u i r e d  to t r y  m e d i a t i o n  f i r s t  b e f o r e  c o m in g  to 
co u r t .  T h e  m e d i a t o r  has  no co e rc iv e  p o w e r .  He  or  she  is not  b o u n d  
by  a "win o r  lose" p e r c e p t i o n  o f  a p r o b l e m ,  b u t  r a t h e r  can
c o n c e n t r a t e  o n  the  u n d e r l y i n g  r e l a t i o n s h i p  o f  th e  p a r t i e s ,  a n d  by 
h e lp in g  t h e m  to i d e n t i f y  t h e i r  n e e d s  r e a c h  a s o l u t io n  t h r o u g h
co m p ro m is e .  P ro fe sso r  F u l l e r  has  r e f e r r e d  to th e  c e n t r a l  q u a l i t y  o f  
m e d i a t i o n  as "its c a p a c i t y  to r e - o r i e n t  t h e  p a r t i e s  t o w a r d  each  o th e r ,  
n o t  by i m p o s i n g  ru les on th em ,  b u t  by h e l p i n g  t h e m  to a c h i e v e  a new  
a n d  s h a r e d  p e r c e p t i o n  o f  t h e i r  r e l a t i o n s h i p ,  a p e r c e p t i o n  t h a t  wi l l  
r e d i r e c t  t h e i r  a t t i t u d e s  a n d  d i s p o s i t i o n s  t o w a r d  ea c h  o t h e r . " 15

I r  a p a m p h l e t  d i s t r i b u t e d  to p a r e n t s  e n t e r i n g  th e  C u s t o d y / V i s i t a t i o n
M e d i a t i o n  P r o g r a m  in G as ton  C o u n t y ,  the  g o a l  o f  m e d i a t i o n  is wel l  s t a t e d  as 
" r e o r g a n i z a t i o n  o f )  t h e  f a m i l y ,  n o t  to ’a w a r d ’ c u s t o d y  to o n e  p a r e n t  a n d  m a k e  a 
'vis i tor*  o f  t h e  o ther ."

A l t h o u g h  t h e  m e d i a t o r  is o f t e n  r e f e r r e d  to as a "n e u t r a l , "  mos t  m e d i a t o r s  
c o n s i d e r  t h a t  t h e y  a r c  n e u t r a l  o n ly  as b e t w e e n  th e  a d u l t  p a r t i e s ,  t h e i r  t a s k  b e i n g  to 
fo c u s  d i s c u s s i o n  on w a y s  th e  f a m i l y  c a n  r e s t r u c t u r e  i t s e l f  in  th e  bes t  i n t e r e s t s  o f  
t h e  c h i l d r e n  i n v o l v e d .

2. S c o p e . T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  o n ly  c u s t o d y  a n d  v i s i t a t i o n  
issues  be  r e f e r r e d  to m e d ia t i o n  by the  c o u r t ,  so t h a t  the  m e d i a t i o n  sess ions  ca n  
fo c u s  o n l y  on  t h e  bes t  in te re s ts  o f  the  c h i l d  w i t h o u t  d e a l i n g  w i t h  t h e  f i n a n c i a l  
m a t t e r s  i n v o l v e d  in p r o p e r t y  s e t t l em en ts ,  a l i m o n y  c l a im s ,  a n d  c h i l d  s u p p o r t  a w a r d s .  
Whi le t h e r e  is a d m i t t e d l y  some c o r r e l a t i o n  b e t w e e n  th e  p a r e n t i n g  a r r a n g e m e n t  a n d  
th e  s u p p o r t  a w a r d ,  c o n s i d e r a t i o n  o f  t h a t  i ssue  in a m e d i a t i o n  c o n t e x t  co u ld  d i v e r t  
th e  p a r t i e s  f r o m  t h e  t r u e  p u r p o s e  o f  m e d i a t i o n .  Where  d i s p u t e s  a r i s e  a f t e r  the  
e n t r y  o f  a c o u r t  o r d e r  r e l a t iv e  to t h e  m o d i f i c a t i o n  or  e n f o r c e m e n t  o f  t h e  c u s t o d y  
p r o v i s i o n s  o f  t h a t  o r d e r ,  those i ssues w o u ld  a l so  be r o u t i n e l y  r e f e r r e d  to m e d i a t i o n  
u n d e r  t h e  c o m m i t t e e ’s r e c o m m e n d a t i o n .

14 C o m m i t t e e  on D i sp u te  R e s o lu t io n ,  M a n d a t o r y  C h i ld  C u s t o d y  M e d ia t i o n  
P r o g r a m  in M cck lc n b u rR  C o u n tv :  A S t u d y  a n d  E v a l u a t i o n  (R a le ig h :  N o r t h  
C a r o l i n a  B ar  A ssocia t ion ,  1987), pp.  1 a n d  S.

15 T a s k  F o rc e  on D isp u te  R e s o l u t io n  o f  t h e  N o r t h  C a r o l i n a  Bar  F o u n d a t i o n ,  
D i s p u t e  R e s o l u t i o n  (R a le igh :  N o r th  C a r o l i n a  Bar  A s s o c i a t i o n ,  1985), pp .  10- 
11.
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N o r  w o u ld  it  seem t h a t  eases sh o u ld  be d i v e r t e d  f r o m  m e d i a t i o n  solely 
bec a u se  one o f  the  p a r t i e s  res ides  o u t s id e  t h e  c o u n t y  or  d i s t r i c t .  If  t h e  p a r t i e s  can 
l i t i g a t e  t h e i r  case w i t h i n  a s p e c i f i e d  a r ea ,  t h e y  can  n o r m a l l y  m e d ia t e  t h e  same 
issues w i t h i n  t h a t  ar ea .  O b v io u s ly ,  the  c o u r t  c o u l d  ex c use  a p a r t y  f r o m  m e d i a t i o n  
i f  r e f e r r a l  w o u ld  cause  u n d u e  h a r d s h i p ,  as in  t h e  case  o f  a n  o u t -o f - s t a te  p a r t y .

Since  the  p u rp o se  o f  m e d i a t i o n  is to b e n e f i t  the  c h i l d r e n  a f f e c t e d  by it, 
p a r t i e s  w o u ld  not  be excus ed  b ecause  o f  i n d i g e n c y ,  as e i t h e r  a s l id in g  Scale fee  
a r r a n g e m e n t  w o u ld  co m p en s a t e  f o r  t h e i r  i n d i g e n c y  or  the  c o u r t  cou ld  f o r g i v e  or 
r e d u c e  fees  i f  necessary .

S ince  the  m e c h a n ic s  o f  m e d i a t i o n  s h o u l d  be  le f t  in l a rg e  par t  to be  s hape d  
by  local  ru le ,  the  co m m i t t e e  r e c o m m e n d s  t h a t  d e t a i l s  s u ch  as the  n u m b e r  an d  
d u r a t i o n  o f  m e d i a t i o n  sessions  be l e f t  f o r  th e  s e v e r a l  d i s t r i c t s .

3. T i m i n g  of  m e d i a t i o n  r e f e r r a l s . Whi le  the  c o m m i t t e e  r e c o m m e n d s  t h a t  
a l l  i ssues o f  cu s t o d y  a n d  v i s i t a t i o n  be r e f e r r e d  f o r  m e d i a t i o n ,  the  t i m i n g  an d  
m e c h a n i c s  o f  r e f e r r a l  sh o u ld  be  r e se rv ed  to  t h e  i n d i v i d u a l  d is t r i c ts .  I n d i v i d u a l  
c a s c lo ?d s ,  local  c a l e n d a r  ru les ,  a n d  exp res sed  p r e f e r e n c e s  o f  th e  d o m es t i c  b a r  m ig h t  
m a n d a t e  r e f e r r a l  a t  d i f f e r e n t  p o in t s  in the  l i t i g a t i o n  c o n t i n u u m .  A d m i n i s t r a t i v e  
g u i d e l i n e s  s h o u l d  e n c o u r a g e  local  o f f i c i a l s  to a d d r e s s  these  i ssues  in local  r u l e s  to 
e n s u r e  a n  e f f e c t i v e  a n d  e f f i c i e n t  p rocedure .

4. C o n f i d e n t i a l i t y . Un less  t h e y  a r c  g u a r a n t e e d  c o n f i d e n t i a l i t y ,  p a r t i e s  
a r e  n o t  l ik e ly  to be a d v i s e d  by  coun se l  to f r e e l y  p a r t i c i p a t e  in the  m e d i a t i o n  
e x p e r i e n c e .  T h e  p i lo t  p r o g r a m  leg i s l a t i o n  p r o v i d e d  t h a t

( f )  M e d i a t i o n  p ro c eed in g s  shal l  be h e l d  in  p r i v a t e  a n d  shal l  be
c o n f i d e n t i a l .  Al l v e rb a l  o r  w r i t t e n  c o m m u n i c a t i o n s  f r o m  e i t h e r  or  
b o th  p a r t i e s  to the  m e d i a t o r  or  b e t w e e n  t h e  p a r t i e s  in  t h e  pre sence  o f  
t h e  m e d i a t o r  m a d e  in a p ro c eed in g  p u r s u a n t  to th is  sec t ion a r e  
a b s o l u t e l y  p r i v i l eg ed  a n d  in ad m i s s ib l e  i n  c o u r t .

A l t h o u g h  a w a r e  o f  the  r e l a t i o n s h i p  b e t w e e n  g u a r a n t e e d  c o n f i d e n t i a l i t y  a n d  
s u c c e s s f u l  m e d i a t i o n ,  the  c o m m i t t e e  was  c o n c e r n e d  t h a t  t h e r e  be no i m m u n i t y  fo r  
c r im e s  c o m m i t t e d  in the  p re sence  o f  t h e  m e d i a t o r ,  s uch  as a s s a u l t  an d  
c o m m u n i c a t i n g  thr ea t s .  T h e r e  w as  also c o n c e r n  t h a t  i n f o r m a t i o n  ab o u t  c o n t i n u i n g  
c r i m i n a l  a c t i v i t y ,  such as ch i l d  o r  spouse  a b u s e  o r  neg lec t ,  no t  be p r o t e c t e d  in a 
s u b s e q u e n t  c r i m i n a l  p ro ceed ing .  N o r  sh o u ld  a n y o n e  be ex c u sed  f r o m  s t a t u t o r y  
r e p o r t i n g  r e q u i r e m e n t s  w h ic h  r e q u i r e  al l  c i t i z e n s  to r e p o r t  su sp ec te d  ch i l d  a b u s e  or 
n e g l e c t  to  th e  D e p a r t m e n t  o f  Soc ia l  Services .

T h e  c o m m i t t e e  r e co m m en d s ,  t h e r e fo r e ,  t h a t  a n y  leg i s l a t ion  p r o v i d e  th a t  
t h e r e  be  no p r iv i l eg e  as to c o m m u n i c a t i o n s  m a d e  in f u r t h e r a n c e  o f  a c r i m e  or 
f r a u d ,  a n d  no g r a n t  o f  i m m u n i t y  f r o m  c r i m i n a l  c o n d u c t .

5. P r i v a c y . Persons  p a r t i c i p a t i n g  in  t h e  a c tu a l  m e d i a t i o n  p r o c es s  wi ll  
o f  n ec e s s i ty  v a r y  f r o m  case  to case.  W h e th e r  to i n c l u d e  s t e p - p a re n t s  a n d  the 
c h i l d r e n  them se lves  must  be l e f t  to the  d e m a n d s  o f  the  i n d i v i d u a l  ca se  a n d  the  
m e d i a t o r ’s s o u n d  d i sc re t i o n .  T h e  pi lo t  l eg i s l a t ion  p r o v i d e d  t h a t  the  m e d i a t o r  m ig h t  
" e x c lu d e  counsel  f r o m  p a r t i c i p a t i o n  in the  p r o c e e d i n g s  i f  the  cou r t  f i n d s  th a t
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e x c l u s i o n  is a p p r o p r i a t e . "  T h e  c o m m i t t e e  r e c o m m e n d s  th e  d e l e t i o n  o f  a n y
e x c l u s i o n a r y  l an g u a g e ,  s i n ce  t h e  m e d i a t o r  m a y  — w i t h  the  a s s i s t a n ce  o f  the  
s u p e r v i s i n g  c o u r t  — t ake  s u c h  d r a s t i c  a c t i o n  i f  r e q u i r e d  in a p a r t i c u l a r  case.  
C o u n s e l  ar e  w e lc o m e  a t  t h e  sessions ,  b u t  e x p e r i e n c e  in the  p i lo t  d i s t r i c t s  has  
i n d i c a t e d  t h a t  co u n se l  s e ld o m  p a r t i c i p a t e  in  t h e  m e d i a t i o n  sessions.

6. E d u c a t io n  o f  th e  p u b l i c ,  the  bar ,  a n d  the  b e n c h . T h e  e x p e r i e n c e  o f  c o u r t  
o f f i c i a l s  in th e  p i l o t  d i s t r i c t s  a n d  in B u n co m b e ,  O r a n g : ,  a n d  C h a t h a m  c o u n t i e s  
u n d e r s c o r e s  t h e  i m p o r t a n c e  o f  n o t i f i c a t i o n  to  the  g ene ra l  p u b l i c  a n d  e d u c a t i o n  o f  
t h o s e  w h o  wi l l  h a v e  d i r e c t  c o n t a c t  w ;. th t h e  p r o c e d u r e ,  i n c l u d i n g  D i s t r i c t  C o u r t  
j u d g e s ,  the  d o m e s t i c  bar ,  a n d  t h e  p a r t i e s  to co n te s t e d  d o m e s t i c  a c t i o n s .  Because  
p a r t i e s  must  c o m m u n i c a t e  in good f a i t h  in  t h e  m e d i a t i o n  h e a r i n g  in  o r d e r  to 
r e s o lv e  t h e i r  d i s p u te s ,  it is c r i t i c a l  t h a t  th e y  u n d e r s t a n d  th e  m e d i a t i o n  p roces s  an d  
e n t e r  in to  t h e  h e a r i n g  w i t h  a n  o p e n  m i n d ,  p r e d i s p o s e d  t o w a r d  th e  process.  
C o u n s e l ’s u n d e r s t a n d i n g  o f  t h e  m e d i a t i o n  p rocess  a n d  a m e d i a t e d  a g r e e m e n t  is 
c r i t i c a l ,  as t h e  a t t o r n e y  wi l l  se t  the  to ne  f o r  t h e  c l i e n t  w h o  is e n t e r i n g  in to  
m e d i a t i o n .  E v en  a w e l l - d e s ig n e d  m e d i a t i o n  p r o g r a m  wil l  f a i l  w i t h o u t  t h e  s u p p o r t  
o f  t h e  bar .  T h e  C h i e f  D i s t r i c t  J u d g e  in  each o f  t h e  m e d i a t i o n  d i s t r i c t s  s t resses  the  
i m p o r t a n c e  o f  c o n t i n u a l  b a r  e d u c a t i o n ,  d e s p i t e  the  d e m a n d s  th is  p lace s  on sca rce  
j u d i c i a l  t ime. J u d i c i a l  e d u c a t i o n  is e q u a l l y  i m p o r t a n t ,  as t h e  j u d g e  a s s i g n i n g  cases  
to  m e d i a t i o n  m ay  be the  f i r s t  to  e x p l a i n  to the  p a r t i e s  w h a t  is i n v o l v e d  in  the  
m e d i a t i o n  process  a n d  h ow  i t  s h o u l d  be a p p r o a c h e d .

T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  a d i s t r i c t  a p p l y i n g  f o r  a p p r o v a l  o f  a 
m e d i a t i o n  p ro j ec t  be w i l l in g  to m a k e  a c o m m i t m e n t  to e d u c a t e  the  g e n e r a l  pub l i c ,  
a l o n g  w i t h  m e m b e r s  o f  the  d o m e s t i c  b a r  a n d  t h e  bench.  D i a l o g u e  w i t h  c o m m u n i t y  
l e a d e r s  a n d  i n t e r e s t e d  l a y  p e r s o n s  in  the  c o m m u n i t y  m a y  lead  n o t  o n l y  to 
v o l u n t e e r s  f o r  a n e w  p r o g r a m ,  b u t  to l o n g - t e r m  s u p p o r t  f o r  the  e f f o r t .

7. F o r m  o f  the  a g r e e m e n t . In  t h e  p i lo t  d i s t r i c t s ,  p a r e n t s  w h o  resolve  
t h e i r  d i s p u t e s  d r a f t  a p a r e n t i n g  a g r e e m e n t  w h i c h  s t a te s  th e  r e s o lu t io n  in s im ple  
t e rm s .  In  M e c k l e n b u r g  C o u n t y ,  th is  a g r e e m e n t  becomes  an  o r d e r  o f  the  co u r t  
t h r o u g h  a s im ple  f o r m  o r d e r  w h i c h  i n c o r p o r a t e s  the  a g r e e m e n t  by r e f e r e n c e .  In 
G a s t o n  C o u n t y ,  the  te rm s  o f  t h e  p a r e n t i n g  a g r e e m e n t  a r e  i n c o r p o r a t e d  i n to  the  
u s u a l  f o r m  o f  c o n s e n t  a g r e e m e n t  by t h e  a t t o r n e y s ,  w h i c h  is t h e n  s ig n e d  by  the 
p a r t i e s  a n d  a j u d g e  a n d  f i l e d  w i t h  the  cou r t .

A l t h o u g h  th e  m e c h a n i c s  o f  r e c o g n i t io n  o f  a p a r e n t i n g  a g r e e m e n t  m i g h t  best 
be  r e s e r v e d  to the  sev e ra l  d i s t r i c t s ,  it is i m p o r t a n t  f o r  t h e  pu rp o se s  o f  i n t e r s t a t e  
e n f o r c e m e n t  t h a t  a p a r e n t i n g  a g r e e m e n t  be a c c o r d e d  the  re sp ec t  d u e  a n y  co n sen t  
o r d e r .  O th e r w i s e ,  s e r io u s  e n f o r c e m e n t  d i f f i c u l t i e s  a r is e  i f  one  o f  the  p a r t i e s  to a 
p a r e n t i n g  a g r e e m e n t  r e m o v e s  a c h i l d  f r o m  th e  s t a t e  in  v i o l a t i o n  o f  th e  a g r e e m e n t .  
It  is a l so  i m p o r t a n t  t h a t  t h e r e  be a co n s i s t e n t  p r a c t i c e  w i t h i n  a j u d i c i a l  d i s t r i c t .

8. M e d i a t o r  o u - i l i f i c a t i o n s  T h e  c o m m i t t e e  w as  c o n c e r n e d  t h a t  the  co u r t  
p r o t e c t  the  p a r t i e s  to a m a n d a t o r y  r e f e r r a l  c u s t o d y / v i s i t a t i o n  m e d i a t i o n  p r o g r a m  
by  e n s u r i n g  th e  i n t e g r i t y  o f  the  m e d i a t i o n  p ro ces s  a n d  t h e  c o m p e t e n c e  o f  those 
s e r v i n g  as  m ed ia to r s .  U n f o r t u n a t e l y  no  f o r m u l a  exis t s  to  en su re  i n t e g r i t y  a n d  
c o m p e t e n c e .  E ven a m o n g  d i s p u t e  re so lu t io n  p ro f e s s io n a l s  t h e re  is c o n s i d e r a b l e
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d c b a t c  c o n c e r n i n g  m e d i a t o r  o u a l i f i c a t i o n s ,  p a r t i c u l a r l y  e d u c a t i o n a l  deg ree  
r e q u i r e m e n t s .  In  its O c to b e r  1983 re po r t ,  t h e  Socie ty  o f  P ro fe s s io n a l s  in  Dispu te  
R e s o l u t io n  C o m m iss ion  on Q u a l i f i c a t i o n s  s t a t e d  t h a t  " ( t )hcrc  a r e  no  obvious  
a n s w e r s  to  w h a t  co n s t i tu te s  a q u a l i f i e d  n e u t r a l  o r  w h i c h  of  the  p o l i cy  opt ions  
d e s c r i b e d  is a p p r o p r i a t e  to e n s u r e  t h a t  those w h o  p ra c t i c e  a r c  q u a l i f i e d  to do so."1® 
R e g a r d i n g  deg ree  r e q u i r e m e n t s ,  t h e  co m m iss io n  f u r t h e r  s t a t e d :

We recogn ize  th e  k n o w le d g e  a c q u i r e d  in o b t a i n i n g  v a r io u s  
d eg rees  c a n  be u se f u l  in  t h e  p ra c t i c e  o f  d i s p u t e  r e so lu t io n .  A t  th is  
t i m e  a n d  f o r  the  f o r e s e e a b l e  f u t u r e ,  h o w e v e r ,  no  s u c h  deg ree  in i t s e l f  
en su r e s  c o m p e t e n c e  as  a n eu t ra l .  F u r t h e r m o r e ,  r e q u i r i n g  a d e g r e e  
w o u l d  fo r ec lo se  a l t e r n a t i v e  a v e n u e s  o f  d e m o n s t r a t i n g  d i s p u t e  
r e so lu t ion  c o m p e t e n t . 17

T h e  pi lo t  leg i s l a t ion  r e q u i r e d  t h a t

(d)  For  a pe r son  to q u a l i f y  to p ro v i d e  m e d i a t i o n  s e rv ic es  u n d e r  th i s  
sec t ion,  t h a t  pe rs on  sha l l  s h o w  t h a t  he:

(1) has  a law  d eg re e ,  o r  a t  leas t  a m a s t e r ’s d eg r ee  in 
p sy ch o logy ,  socia l  w o r k ,  f a m i l y  c o u n s e l in g  o r  a c o m p a r a b l e  
h u m a n  re la t io n s  d i s c i p l i n e ,  a n d

(2) h a s  a t  leas t 40  h o u r s  o f  t r a i n i n g  in  m e d i a t i o n  t e c h n i q u e s  
by a q u a l i f i e d  i n s t r u c t o r  o f  m e d i a t i o n .  A q u a l i f i e d  i n s t r u c t o r  
o f  m e d i a t i o n  is a p r o f e s s io n a l  w h o  has  p r o v i d e d  m e d i a t i o n  
ser vices  f o r  a t  leas t  30 cases ,  h a s  p u b l i c l y  a n d  e x p l i c i t l y  
i d e n t i f i e d  his s e r v ic e s  to i n c l u d e  m e d i a t i o n ,  a n d  has  t h e  
e d u c a t i o n a l  b a c k g r o u n d  s t a t ed  in s u b s e c t i o n  (1). A c o u n s e l in g  
s e rv ic e  is no t  a m e d i a t i o n  s e r v ic e  unless  t h e  d e r i v a t i o n  o f  a 
w r i t t e n  s t a t e m e n t  b e t w e e n  d i s p u t  , n t s  is t h e  e x p l i c i t  o b j e c t i v e  
o f  th e  service .  M a r i t a l  c o u n se l i n g ,  p s y c h o t h e r a p y ,  a n d  f a m i l y  
t h e r a p y  a r e  not  m e d i a t i o n  services .

P r e l i m i n a r y  re su l t s  f r o m  M aine ,  a f t e r  a d e c a d e  o f  p r a c t i c a l  exp e r i en ce ,  
f o u n d  *no c o r r e l a t i o n  . . . b e t w e e n  the  e d u c a t i o n a l  o r  e x p e r i e n t i a l  q u a l i f i c a t i o n s  o f  
m e d i a t o r s  a n d  t h e i r  p e r f o r m a n c e .  Whi le t h e  a t t r i b u t e s  o f  an  e f f e c t i v e  m e d ia to r  
m ay  be h y p o t h e s i z e d  th ey  a r e  n o t  k n o w n . " 18

16 S oc ie ty  o f  P ro fe ss io n a ls  in D i s p u te  R e s o l u t io n  C o m m is s io n  on
Q u a l i f i c a t i o n s ;  S u m m a r y  o f  Issues and P r e l i m i n a r y  P r i n c i p l e s : O c t o b e r  1988. 
p . l .

17 M. a t  4.

18 L in co ln  C l a rk .  M edia to r  Q u a l i f i c a t i o n s  a n d  E f f e c t i v e n e s s , p. I.
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B a l a n c in g  the  c o u r t ’s n ee d  to p r o t e c t  the  p a r t i e s  a n d  the l a ck  o f  c l ea r ly -  
d e f i n e d ,  o b j e c t i v e  q u a l i f i c a t i o n  c r i t e r i a  by  w h i c h  to g u a r a n t e e  c o m p e t e n c e ,  the  
c o m m i t t e e  r e c o m m e n d s  t h a t  e d u c a t i o n a l  d e g r e e  r e q u i r e m e n t s  a n d  spec ia l iz ed  
t r a i n i n g  r e q u i r e m e n t s  s i m i l a r  to those in  t h e  p i lo t  p r o g r a m  leg is la t ion  sh o u ld  be 
c o n s i d e r e d  by  the  A d m i n i s t r a t i v e  O f f i c e  o f  the  C o u r t s  in e s t a b l i s h i n g  sp e c i f i c  
q u a l i f i c a t i o n  gu id e l in e s ,  c e r t i f i c a t i o n  p r o c e d u r e s ,  a n d  p e r f o r m a n c e  e v a l u a t i o n  
s t a n d a r d s  a n d  p ro ced u re s .  T h e  c o m m i t t e e  a l so  sugg es ts  t h a t  because  t h e  f i e ld  o f  
d i s p u t e  re s o lu t io n  is r a p id l y  ch a n g in g ,  t h e  A d m i n i s t r a t i v e  O f f i c e  o f  the  C o u r t s  
s h o u l d  m o n i t o r  the  i ssue o f  q u a l i f i c a t i o n  c r i t e r i a  and  u p d a t e  e l i g ib i l i t y  
r e q u i r e m e n t s  as  a p p r o p r i a t e .

Issu e  Four: H o w  m ig h t  a s t a t e w i d e  c u s t o d y  and v i s i t a t i o n  med ia t ion  p rogr am  be
f u n d e d ?

T h e  c o m m i t t e e ’s r e v ie w  o f  p ro g ram s  ac ro ss  t h e  c o u n t r y  i n d i c a t e d  a v a r i e t y  
o f  f u n d i n g  a l t e r n a t iv e s :  c o u r t  sys tem f u n d e d ;  us er  f u n d e d ;  f u n d i n g  th r o u g h
s p ec ia l  t a x  o r  f i l i n g  fee  assessmen ts ;  a n d  so m e  c o m b i n a t i o n  o f  the ab o v e .

D u e  to  t im e  con s t r i c t i o n s ,  the  c o m m i t t e e  is n o t  in a pos it ion  to r e c o m m e n d  a 
f u n d i n g  s t r a t e g y .  How  a s t a t e w i d e  p r o g r a m  is f u n d e d  wi l l  de pend  in l a r g e  p a r t  on  
t h e  m o d e l  t h a t  is a d o p te d ,  q u a l i f i c a t i o n s  a d o p t e d  f o r  med ia to rs ,  a n d  th e  ove r a l l  
co s t  o f  o p e r a t i n g  t h a t  model .  Costs  wi l l  be  s u b s t a n t i a l l y  less, o f  c o u r s e ,  i f  the  
d i s p u t e  s e t t l e m e n t  ce n te r s  a n d  s im i l a r  c o m m u n i t y  r e so u rces  a l r e a d y  in  p l ace  ca n  
f u r n i s h  a n  a d m i n i s t r a t i v e  f r a m e w o r k  f o r  t h e  m e d i a t i o n  program.  W h e r e  t r a i n e d  
v o l u n t e e r s  a r e  used in  m e d i a t i o n ,  such as in  B u n c o m b e  C o u n ty ,  the  p e r  case  costs 
a r c  d r a m a t i c a l l y  less t h a n  in the  pi lo t  d i s t r i c t s .

I t  a p p e a r s  t h a t  the  f u n d i n g  a r r a n g e m e n t  f o r  th e  p i l o t  p ro g r am s  in  w h i c h  the  
s t a t e ’s a p p r o p r i a t i o n  is p a r t i a l l y  o f f se t  by  u s e r  fe e s  sh o u ld  be c o n s i d e r e d  on a 
s t a t e w i d e  basis.  Us er  fees  w o u ld  be d e t e r m i n e d  by  the  A d m i n i s t r a t i v e  O f f i c e  o f  
th e  C o u r t s ,  u t i l i z i n g  a s l i d in g  scale a p p r o a c h  w h i c h  would  e n s u r e  a f a i r  
d i s t r i b u t i o n  o f  the  costs o f  the  p ro g r a m  a n d  f u r t h e r  g u a r a n t e e  t h a t  no  ch i l d r e n  
w o u l d  be  d e n i e d  the  b e n e f i t s  o f  m e d i a t i o n  b ec au se  o f  the  i n d i g e n c y  of  t h e i r  
p a r e n t s .

Issue  Five:  H o w  mi gh t  a s t a t e w i d e  c u s t o d y  an d v i s i t a t i o n  medi a t ion  pr og ram  be
I m p lem en ted ?

T h e  c o m m i t t e e  r e m a i n s  co m m i t t e d  to s t a t e w i d e  a p p l i c a t i o n  o f  t h e  m e d i a t i o n  
p roces s  to c u s t o d y  a n d  v i s i t a t i o n  d i spu tes ,  b u t  r e cogn izes  th e  d e m a n d s  o n  local  an d  
s t a t e  r e s o u rc e s  in i m p le m e n t in g  m e d i a t i o n  t h r o u g h o u t  100 count ies  a n d  34 D i s t r i c t  
C o u r t  j u d i c i a l  d is t r i c t s ,  t h e  n e r d  to e s t a b l i s h  c o u r t  ru les  a n d  a d m i n i s t r a t i v e  
g u i d e l i n e s ,  a n d  the need  to i d e n t i f y  a n d  c e r t i f y  q u a l i f i e d  med ia to rs .  T h e r e f o r e ,  
the  c o m m i t t e e  r e co m m en d s  a ph ase d - in  a p p r o a c h  to s t a t ew id e  i m p l e m e n t a t i o n ,  
b e g i n n i n g  w i t h  d i s t r i c t s  w h i c h  h a v e  p r o g r a m s  in  p lace .  Im p l e m e n t a t i o n  c o u ld  then  
p r o c eed  ac ross  the  s t a t e  as f u n d i n g  an d  c e r t i f i e d  m e d i a t o r s  become a v a i l a b l e .  T he  
A d m i n i s t r a t i v e  O f f i c e  o f  the  C o u r t s  w o u l d  be in the  best p o s i t io n  to ac cep t  
a p p l i c a t i o n s  f r o m  the  seve ra l  d i s t r i c t s ,  a n d  d e t e r m i n e  an  i m p le m e n t a t i o n  sche dule .
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M e d i a t i o n  o f f e r s  a n  e x c i t i n g  a l t e r n a t i v e  to the  t r a d i t i o n a l  a d v e r s a r y  sys tem 
o f  re so lv ing  c u s t o d y  a n d  v i s i t a t i o n  d i s p u t e s  in N o r t h  C a ro l in a .  T h e  com m i t t e e  
r e c o m m e n d s  i ts use t h r o u g h o u t  the  s t a t e  as  a n  e f f e c t i v e  m e t h o d  o f  m a k i n g  chi ld -  
c e n te r e d  p l a c e m e n t  d e c i s io n s ,  a n t i c i p a t i n g  b e n e f i t s  no t  o n l y  to p a r e n t s  a n d  c h i ld r e n  
b u t  to a n  o v e r c r o w d e d  c o u r t  sys tem. A l t h o u g h  s i r n i f i c a n t  n u m b e r s  o f  cases will  be 
su cc es s fu l ly  n e g o t i a t e d  t h r o u g h  m e d i a t i o n ,  the  m a j o r i t y  o f  f i l i n g s  wi l l  be  dea l t  
w i t h  in t r a d i t i o n a l  f a s h io n .  C h i ld r e n  in cases  w h i c h  a r e  not m e d i a t e d  wi ll  st i l l  be 
p a r t  o f  a n  a d v e r s a r y  sys tem  w h ich  m a y  r e q u i r e  t h e i r  a t t e n d a n c e  a t  cour t  
p r o c eed in g s  a n d  poss ib ly  t h e i r  t e s t im o n y  there .  T h e r e  is p r e s e n t ly  no r e q u i r e m e n t  
t h a t  j u d g e s  w h o  m a k e  p l a c e m e n t  dec is ions  h a v e  s p e c ia l i z e d  t r a i n i n g  o r  eq u i v a l e n t  
ex p e r i en ce ,  n o r  a r e  i m p a r t i a l  ex p e r t  w i tnesses  u s u a l l y  a v a i l a b l e  to the  cour t .  
C h i l d r e n  do  n o t  h a v e  p a r t y  s t a tu s  in c u s t o d y  cases ,  a n d  th u s  a r c  not  usual ly  
r e p r e s e n t e d  b y  an  a d v o c a t e .

As J u d g e  Ed M c C o r m i c k  says  in the  v i g n e t t e  w h i c h  serves  as a F o r e w o r d  to 
th i s  R e p o r t ,  we  a r c  s e a r c h i n g  fo r  a l t e r n a t iv e s .  M ed i a t i o n  wi l l  not  replace  
t r a d i t i o n a l  l i t i g a t i o n ,  b u t  wi l l  p r o v id e  a v a l u a b l e  o p t i o n  to th e  cour ts .  If  tast ing  
d a m a g e  is to be  a v o i d e d  to the  ch i l d r e n  o f  d i v o r c e ,  o t h e r  o p t io n s  must  be explo red,  
o t h e r  co u r se s  c h a r t e d .  T h e  co m m i t t e e  r e c o m m e n d s  t h a t  the  l eg i s l a tu re  c o n s i d e r  the 
e n t i r e  e x i s t i n g  s t a t u t o r y  f r a m e w o r k  r e g u l a t i n g  c h i l d  p l a c e m e n t  dec is ion s ,  w i th  a 
v i ew  t o w a r d  a n  o v e r a l l  r ev is io n  w h ic h  w o u l d  g u a r a n t e e  t h a t  such dec is ions  be 
c h i l d - c e n t e r e d .
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