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1 IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 CS FOR HOUSE BILL NO. 429 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to uninsured and underinoured motor

7 vehicle insurance."

8 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

9 * Section 1. AS 21.89.020(c) is amended to read:
io (c) An insurance company offering automobile liability insurance

n in this state for bodily injury or death shall, initially and at each

12 renewal, offer coverage prescribed in AS 28.20.440 and 28.20.445 or

13 AS 28.22 (, WITH LIMITS EQUAL TO AT LEAST THE LIMIT PURCHASED VOLUN-

14 TARILY TO COVER THE INSURED PERSON'S LIABILITY FOR BODILY INJURY OR

15 DEATH,] for the protection of the persons insured under the policy who

16 are legally entitled to recover damages for bodily injury or death

17 from owners or operators of uninsured or underinsured motor vehicles.

18 The limit written may not he less than the limit in AS 28.20.440.

19 Coverage required to be offered under this section shall include the

20 I following options:
21 (1) policy limits equal to the limits voluntarily purchased

22 to cover the liability of the person insured for bodily injury or

23 d c a th i

24 (2) policy limits in the following amounts when these

25 limits are greater than those offered under (1) of this subsection:

26 (A) $100,000 because of bodily injury to or death of

27 one person in one accident, and, subject to the same limit for

78 one person, $300,000 because of bodily injury to or death of two
'

29 or more persons in one accident}
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person, $500,000 because of bodily injury to
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or death of two

or more persons in one accident;

(C) $500,000 because of bodily injury to or death of

one person in one accident, and, subject to the same limit for

one person, $500,000 because of bodily iniury to or death of two

or more persons in one accident;

(D) $500,000 because of bodily injury to or death of

one person in one accident, and, subject to the same limit for

one person, $1,000,000 because of bodily injury to or death of

two or more persons in one accident;

(E) $1,000,000 because of bodily injury to or death of

one person in one accident, and, subject to tha same limit for

one person, $2,000,000 because of bodily injury to or death of

two or more persons in one accident;

(3) other policy limits at the option of the insurer.

* Sec. 2. AS 21.89.020 is amended by adding a new subsection to read: 

(h) Optional coverage selected by a named insured or applicant

under (c) of this section applies to each insured under the insurance

policy.

* Sec. 3. AS 28.20.445(a) is repealed and reenacted to read:

(a) The mcaximum liability of the insurance carrier under the

uninsured and underinsured motorists coverage required to be offered 

under AS 28.20.440 shall be the lesser of

(I) the difference between the ar.ount of the covered per­

son's damages for bodily injury and property damage and the amount 

paid to the covered pers i by or for a person who is or may be held 
legall*- liable for the damages; and 
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(2) the applicable limit of liability of the uninsured and 

underinsured motorist coverage.

* Sec. 4. AS 28.20.445(b) is repealed and reenacted to read:

(b) An amount payable under the uninsured and underinsured 

motorist coverage shall be excess to an amount payable under automo­

bile bodily injury, death, or medical payments coverage, or as 

workers' compensation benefits and may not duplicate amounts paid or 

payable under valid and collectible automobile bodily injury, death, 

or medical payments coverage, or as workers' compensation benefits.

* Sec. 5. AS 28.20.445(c) is repealed and reenacted to read:

(c) If a person is entitled to uninsured or underinsured motor­

ists coverage under more than one coverage when two or more vehicles 

are insured under one policy, the maximum amount payable may not 

exceed the highest limit of any one coverage under the policy. If a 

person is entitled to uninsured or underinsured motorist coverage 

under more than one policy providing motor vehicle liability coverage, 

payments will be made in the following order of priority, subject to 

the limit of liability of each applicable policy or coverage:

(1) a policy or coverage covering a motor vehicle occupied 

by the injured person or a policy or coverage covering a pedestrian as 

a named insured;

(2) a policy or coverage covering a motor vehicle occupied 

by the injured person cs an insured other than as a named insured;

(3) a policy or coverage not covering a motor vehicle 

occupied by the injured person but covering the injured person ah a 

named insured;

(4) a policy or coverage not covering a motor vehicle 

occupied by the injured person but covering the injured person as an 
insured other than as a named insured:

-3- CSHB 429(Jud)
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(5) a policy or coverage covering, as excess, umbrella, or 

similar insurance, a motor vehicle occupied by the injured person or a 

policy or coverage covering, as excess, umbrella, or similar insur­

ance, a pedestrian as a named insured;

(6) a policy or coverage covering, as excess, umbrella, or 

similar insurance, a motor vehicle occupied by the injured person or a 

policy or coverage covering, as excess, umbrella, or similar insur­

ance, a pedestrian as an insured other than as a named insured;

(7) a policy or coverage not covering a motor vehicle

occupied by the injured person but covering, as excess, umbrella, or 

similar insurance, the injured person as a named insured;

(8) a policy or coverage not covering a motor vehicle

occupied by the injured person but covering, as excess, umbrella, or 

similar insurance, the injured person as an insured other than as a 

named insured.

* Sec. 6. AS 28.22.221 is repealed and reenacted to read:

Sec. 28.22.221. POLICY COVERAGE AND PRIORITIES. If a person is

entitled to uninsured or underinsured motorists coverage under more 

than one coverage when two or more vehicles are insured under one 

policy, the maximum amount payable may not exceed the highest limit of 

any one coverage under the policy. If a person is entitled to unin­

sured or underinsured motorist coverage under more than one policy

providing motor vehicle liability coverage, payments will be made in

the following order of priority, subject to the limit of liability of 

each applicable policy or coverage:

(1) a policy or coverage covering a motor vehicle occupied 

by the injured person or a policy or coverage covering a pedestrian as 

a named insured;

(2) a policy or coverage covering a motor vehicle occupied 
a A29(Jud) -A-



by the injured person as an insured other than as a named insured;

(3) a policy or coverage not covering a motor vehicle

occupied by the injured person but covering the injured person as a 

named insured;

(4) a policy or coverage not covering a motor vehicle

occupied by the injured person but covering the injured person as an 

insured other than as a named insured;

(5) a policy or coverage covering, as excess, umbrella, or 

similar insurance, a motor vehicle occupied by the injured person or a 

policy or coverage covering, as excess, umbrella, or similar insur­

ance, a pedestrian as a named insured;

(6) a policy or coverage covering, as excess, umbrella, or 

similar insurance, a motor vehicle occupied by the injured person or a 

policy or coverage covering, as excess, umbrella, or similar insur­

ance, a pedestrian as an insured other than as a named insured;

(7) a policy or coverage not covering a motor vehicle

occupied by the injured person but covering, as excess, umbrella, or 

similar insurance, the injured person as a named insured;

(8) a policy or coverage not covering a motor vehicle

occupied by the injured person but covering, as excess, umbrella, or

similar insurance, the injured person as an insured other than as a

named insured.

* Sec. 7. APPLICABILITY. This Act applies to contracts of insurance 

entered into on or after the effective date of this Act.
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Section 21.36.___ . SU BR O G ATIO N  R EC O VE R IE S . An insurer on a first
party c la im  and its insured  sha ll share in any recovery  from  a th ird  
party on a pro rata basis as fo llow s:

(1) An insure r may m ake no d educ tion  fo r sub rogation  
expenses unless an ou ts ide  a tto rney  or o th e r ou ts ide  expert 
w itnesses have been retained, and any deduction  may be no more 
than a pro rata share of the insure r's  cos ts  fo r sub rogation  less any 
a tto rney fees and cos ts  recovered. Any recove ry  o f p re judgm en t 
in te res t o r p os tjudgm en t in te res t sha ll be shared  p ro  rata.

(2) An insured may deduct a pro ra ta  share o f the insured 's 
expenses for an ou ts ide  a tto rney  or o th e r expert w itnesses, less any 
a tto rney fees and cos ts  recovered, from  the  insu re r's  share of any 
recovery . Any recove ry  of p re ju d gm en t in te re s t o r pos tju d gm en t 
in te res t sha ll be s h a red pro rata.

(3) If an insured  sepera te ly  p u rsues  on ly  its own in te rest, the 
insured sha ll bear its own expenses and the  insurer may retain any 
sub roga tion  recove ry  the insu re r secu res .



BEST’S INSURANCE MANAGEMENT REPORTS
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Average Auto P rem ium s By S ta te— 1988

The average annua! cost to insure 
a private passenger automobile in 
the United States increased 6.3% to 

S5|7.7| in I988. according to this 
report by A .M . Best Company. As 
was the case in 1987. Massachusetts 
leads the nation with the highasc 
average premiums at 583-1.76. a 
S I79.04 increase from 1987'> average 
premiums. New Jersey, once again, 
had the second highest average pre­
miums at 5733.66, an increase of 
15.6*7—9.3 points higher than the 
average increase nationwide.

The state with the lowest average 
annual premiums. Alabama, had aver­
age premiums of 5278.33. However, 
this figure is grossly underreported 
because one the state's leading writers. 
Champion Insurance Co.. did not file 
an annual statutory statement with the 
A .M . Best Company for 1988 and was 
later declared insolvent by .he Loui­
siana Department of Insurance. The 
average premiums for Louisiana also 
are underreported for the same reason. 
In both states. Champion Insurance 
wrote 5%  of the total private passenger 
auto premiums.

Setting Alabama and Louisiana 
aside. Iowa had the lowest average 
premiums at S292.51. It is prooably 
the only state in the Union where there 
is -till at least a possibility of insuring 
a car for under 5300 per year. How­
ever. another 14,4% increase like 
I988's will certainly break new ground 
for the Hawkeye state. The next four 
states with the lowest average pre­
miums. South Dakota IS324 90). Ten- 
nevsee i 5338.46i . North Dakota 
i534385) and Idaho IS356.95). con­

sistently have been ranked as the states 
with the lowest average premiums.

Apart from Massachusetts and 
New Jcsev. the five states with the 
highest average auto premiums were 
Nevada 15691.051. California (S673.18). 
Pennsylvania (S620.33). Arkansas 
(5613.58) and Washington. DC. (S606.39). 
Among these five states. Arkansas had 
the highest annuai percentage increase 
at 24 I %  California drivers, who voted 
in November 1988 to roll back rates by 
20% with Proposition 103. experienc­

ed an 8% increase from 1987 to 1988
In 198" tour states huw jvrrage 

premiums above the 5600 level, dur­
ing 1988 there were eight in this range, 
with Massachusetts and New Jersey in 
the S800 and 5700 ranges, respective­
ly. The largest concentration of states 
(21) grouped in the S400 range.

During 1988. there were 34 states 
with average automobile premiums 
below the national average (5517.71). 
compared w ith 30 states below the na­
tional average in 1987 These results

About This Information

The annual ,-L.V/. Best Company 
repun on average private passenger 
auto premiums by state, which has 
been published since 1982. has again 
been expanded to provide more in­
formation. This year s repon also in­
cludes a five year summary of the 
number o f  insurers writing auto in­
surance in each state.

To amve at the average auto 
premiums by state, we divide pnvate 
passenger auto direct premiums 
written for each state by the number 
o f  each state's registered vehicles, 
as reponed by the Federal Highway 
Administration. Premiums for 1988 
h a v  been available since May from 
Best s Data Base Service. Ex­
perience By State, By Line, h o w ­
ever. auto registration figures are 
not available until December

Results o f  this snuly can be dis­
torted by several factors. The 
Federal Highway Administration s 
figures include commercial pas­

senger vehicles itaxisi. but do not 
report pickup trucks, a popular 
form o f prnate passenger transpor­
tation in the u estem and southern 
states.

Also skewing the averages is 
the unknow n number of registered, 
but not insured. \ etudes. Several 
states still do not inundate lover­
age. and others have .drying 
degrees <>} registered, nu illegally 
operated uninsured cars. Also af­
fecting the averages are different 
states' requirements for minimum 
limits of cin cage. Other factors 
that arj’ect rates include territory, 
rype o f  vehicle, and the age of 
driver

It should be noted that each 
year the A.M. Best Compans and 
the Federal Highway \Jministru- 
tiun both adjust figures published in 
prior reports to ensure that the best 
currently a\uilable information is 
reported. These adjustments could 
change rankings reported in prior j 
years' reports.



B U T ’S INSURANCE MANAGEMENT REPORTS

A v e ra g e  A u to m o b ile  In s u ra n c e  P re m iu m s  by S ta te  
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demonstrate a growing trend that the 
annual growth rates among the 10 
states with the highest average 
oremiums are increasing at a rate faster

than that o f the rest o f the nation. !n 
fact, five of the top 10 states with the 
highest premium averages also were 
among the top 10 states with the

G ro w th  o f A v e ra g e  A u to  P re m iu m s  
— Five  Years ,  by S t a t e —
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highest growtn rates as weil
From 1987 :o 1988. average auto 

premiums increased by more than the 
national average '6.3~ i in 19 states— 
seven fewer states than during 198’ 
However, the national average growth 
rate for 1988 was 3.a points lower than 
the 10.3’T reported in 198" Nine 
states reported average growth rates or 
lO'c or more during 1988 Massa­
chusetts r27.3'c i. Arkansas i2z 1 i. 
Maine 119 d "  i, New Jersey 115 b T i. 
Nevada (15.2^ i. Iowa 1 1 a i Ver­
mont 1 11,5?c). South Dakota 1 10 1 re i 
and Rhode Island 110 1 ‘7 1 Montana 
and Michigan reported mcreases or 
less than 1^. while three states re­
ported small declines—Indiana (2.1 ac). 
.Alaska (2.2Fe) and West Virginia (2.7* )̂.

During 1988. net premiums writ­
ten by U .S. property casualty insurers 
for private passenger automobile in­
surance reached 569.6 billion, an in­
crease of 8.2?c over 1987. The insur­
ance industry experienced a SA.2 bil­
lion underwriting loss ibefore divi­
dends)— which was not enttH y offset 
by slightly more than 54 billion of in­
vestment income earned on private 
passenger auto premiums.

Recently released i BIMR Review 
and Preview. Jan. 2. 1990) estimates 
for 1989's private passenger results 
portend even darker shadows for m- 
surers and consumers alike Net pre­
miums written for the private pas­
senger auto lines grew by 6.6^7 in 
1989. Unfortunately, the combined 
ratio rose 1.6 points to 108.2 and 
underwriting losses were up to 56.2 
billion, a 51.d biilion (29T i increase 
frcm 1988.

With premium growth declining 
for the past two years and underwriting 
losses increasing substantially during 
the same period, it is easy to under­
stand how many insurers are attempt­
ing to abandon the line. However, the 
A .M . Best Company study indicates 
otherwise. Additionally, with losses 
mounting it aiso is easy to recognize 
why there has been a growing numoer 
of insolvent msurersdunng tne past two 
vears which primarily wrote auto lines

From 198" to 1983. the number of 
insurers writing private passenger auto 
actually increased from 1.121 to
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1.142. r'or a net growth of 21—al­
though a number of these were sub­
sidiaries of groups. During the six-year 
period from 1982-1988. the number of 
insurers writing private passenger auto 
increased by 104 companies.

Texas once again may be the land 
of opportunity, at least for auto in­
surers. as 19 additional insurers began 
offering policies to residents of the 
Lone Star state last year. Texas now 
has 422 insurers offering auto policies, 
the most o f any state in the nation. 
There are only 98 insurers—the fewest 
of any state—offering auto policies in 
Hawaii.

In 1988. Mississippi experienced 
the highest number (16) of insurers 
that stopped offering private passenger 
auto policies, followed closely by 
Louisiana (15). Massachusetts lost 12 
insurers in 1988 and New Jersey lost 
just three.

The public's ar ter and frustration 
over increasing idtes has lead to 
legislative battles, initiatives and the 
appointment of consumer watchdogs in 
many states. In New Jersey, the newly- 
elected governor was swept into office 
on the strength of his promise of a 20 ,c 
rate rollback and further insurance 
reforms. Insurance rates are so high in 
New Jersey that the governor recent­
ly said there are between 300.000 and 
400.000 uninsured vehicles on the 
state's highways.

Certainly, insurers are faced with 
a dilemma that holds little prospect tot 
a pragmatic solution. Consumers are 
holding the industry restxmsible for the 
escalating repair, medical and litiga­
tion costs and no longer accepting the 
practice o f passing along these price 
hikes. Fortunately, there are some in­
surers that have taken a leadership role 
and accepted the industry's charge to 
implement more effective cost contain­
ment measures and communicate the 
progress o f these efforts to their 
policyholders. But not until the entire 
industry gets behind an effort to 
educate consumers will insurers have 
a chance to turn the c jrncr toward a 
reasonable return on their investment

Num ber of C om panies W riting  in State
Net Change

State 1988 1987 1982 88/87 38/82

iiaoama 2?2 254 301 '2 ' 29i
i,as-<3 '25 '24 * 22 4 *•
- r  z z r a 202 299 29" a • •
-^arsas 241 251 254 •01 ~ j 1
DaMcr-a 372 374 '4

Coicraco 290 3C3 3Q7 '3: ■ *
Conned cut 2 '2 2 '6 2’ 2 41 -
Ceiawa'e ' 52 '97 * 26 31 ”41
Wasn C C '62 '66 173 4) • •
=iorca 36*1 373 3-8 ■9) "6

Ceorg’a 348 339 2 9 5 3 33
Hawan 33 ‘ 05 • f Z n '7)
icano 208 2 ' 1 233 '31 25i
■IlinOiS 381 382 374 (ii
ncana 365 354 343 11 17

iowa 273 290 295 (12) 14 71
Kansas 270 276 257 (5) 3
Kentucky 290 295 258 (5) (3)
uouiS.ana 303 313 309 (15) (6)
Maine ‘ 97 '35 •33 3 4

Maryana 257 264 237 (7) 20
Massachusetts ' 57 '69 191 (’ 2) |241
M'Cngan 223 237 2T3 414) (50)
Minnesota 282 295 255 '3)
M'sstssicoi 255 269 259 (15) •5)

Missouri 220 324 320 (4) 0
Montana •8i •39 203 4 3) ,22)
Necraska 25i 253 255 (2) ■4)
Mevaoa 206 207 220 H 114)
New Hamosmre •68 '64 177 « (9)

New Jersey 511 2'4 229 tJ) (19)
New Mexico 24 2 246 254 14) '12)
New YorK 260 253 7*3 ■ 119)
Nortn Caroima 2 ’ 7 2'7 225 z |3)
Norm Dakota 203 JIH 2*3 •id)

Ch'o 342 347 324 51 1 a

Okianoma 2’ - 235 257 i2) ▼

Oregon 24? 257 255 tiOl (9)
Pennsylvania 297 295 273 5 14
Rnooe isiana •30 '77 •33 3 (3)

Scutn Caroima • '3 •34 5^g .6) (31)
Soutn Daxota 203 222 5) C9)
"ennessee 310 3'S 297 6) ’ 3
- exas J22 403 235 •9 17W 4
utan 51 1 220 230 9) i'91

Vermont '72 ’ '0 •73 2 5)
•..rgmia 294 235 269 9 25
rVasnmgtcn 262 274 255 '*2) 131
West V>rgtnia •30 •99 •9i 9) Cl
Wisconsin 293 J * ' 235 (’ 3) -5
Wyoming '65 * *6 *32 » 1 «1 •

NATIONAL TOTAL 1.142 1,121 1.038 21 104

Copyright 5  1990 by A.M. Best Company. Inc.. All rights reserved Printed in the U S A
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January 30, 1990 
VIA FAX AND KAIL

AKf-A CODC 007 
277-4541

Representative lave Donley 
Alaska State Legislature 
P.O. Box V (MS 3100)
Juneau, Alaska 99811
Re: House Bill #429: "An Act Relating to Subrogation Provisions

and Insurance Policies and To Uninsured and Underinsured 
Motor Vehicle Insurance"

Dear Representative Donley:
While in Juneau on the 29th of January, 1990, 1 received a copy of 
HB #429 in what I am lead to believe is its most recent form. T 
would recommend the following changes in this bill:
Section 3 [An Amendment of A.S. 28.20.445(c)): The word
"liability" should be stricken (after the word "vehicle" and before 
the word "insurance" in the first full sentence. The first full 
sentence should be followed by a sentence that says, in substance:

"Underinsured motorist coverage shall be triggered by an 
allegation of damages in excess of available motor 
vehicle liability insurance coverage."

Identical changes should be made to Section 4 (Amending 
A.S. 28.22.221) ,
Getting rid of the word "liability" may not bo terribly important. 
I'm concerned about an ambiguity that may be created by differences 
between "motor vehicle liability insurance" versus "uninsured" or 
"undcrinsured" motorist coverage provided on these policies. In 
other words, I don't want someone to argue that, because an insured 
is not entitled to UM or UIM coverage under their "motor \•• hivle 
1iability insurance," these provisions do not apply. If "meter 
vehicle liability insurance" is so broadly defined in Titles 21 and 
28 as to make this a non-problem, please disregard.
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A problem of a more substantive nature is raised by the additional 
language that I propose. The bill i3 intended to address the 
problem that exists where someone with a million dollars in damages 
is hit by a person who has $50,000 in liability coverage and where 
the injured person only has $130,000 in UIM coverage. Under most 
current policies, coverage iB not triggered because the injured 
person's UIM limits do not exceed the liability limits of the 
opposing party.
I'm simply afraid that this bill is not worded clearly enough to 
address that problem. The wording that I suggest triggers coverage 
upon the allegation of damages in excess of available liability 
insurance. It is important to note that the additional language 
that I propose does not impose liability on the carrier. It simply 
triggers coverage. If the insured and the insurance company cannot 
agree, then an arbitration can be set. It is very important, in 
my opinion, that t\ is trigger of coverage be made by a mere 
allegation of excess damages. Otherwise, people would have to wait 
until the resolution of underlying liability disputes before the 
carrier would be given fair notice that a possible claim is out 
there. This would make resolution of these claims more expensive, 
more drawn out, and less certain. If the insurance company has a 
problem (a potential UIM claim), it should be given early and 
reasonable opportunity to evaluate that claim in the face of all 
available information. Thus, an allegation of damages in excess 
of available liability limits should be the trigger of UIM 
coverage.
Thanks for your consideration.
Sincerely yours,



MEMORANDUM State of Alaska

TO: Don Koch
Acting Deputy D i r e c t o r

from: stan u a r l in g t o n  /'/
insurance r larket  A na lys t  ' /

d ate : February  3,  1990

FILE NO.:

TELEPHONE NO,:

SUBJECT: CS f o r  House O i l !  
do. 429 (LC) 
l i m i t a t i o n  on 
Subrogat ion Rignts

The ourpose of  t h i s  memorandum is  to  prov ide  an a n a l y t i c a l  framework 
o f  the re s p e c t iv e  i n t e r e s t s  of  in s u re d s ,  i n s u r e r s ,  and a t to r n e y s - in  
the suorogat ion process,  and to propose a course o f  a c t io n  to 
c l a r i f y  t'ne law in  Alaska on th is  s u b j e c t .

D lack 's  Law D i c t i o n a r y  def in es suorogat ion  os " the  s u b s t i t u t i o n  of  
one oerson in  the o lace  of  another w i th  re fe re n c e  to  a lawful  cla im,  
demand or r i g h t ,  so t h a t  he who is  s u b s t i t u t e d  succeeds to tne 
r ig h ts  o f  the  o t h e r  in  r e l a t i o n  to  the  debt  o r  c la i m ,  and i t s  
r i g h t s ,  remedies o r  s e c u r i t i e s  . . .

Although insurance companies g e n e r a l l y  have the r i g h t  to  steo in to  
the shoes o f  the p a r ty  whom they compensate and sue any par tv  v/hom 
the comoensated p a r ty  could have sued, the concept  o f  subrogation  
r ig h ts  is  gener ic  and ap p l ies  f a r  more b r o a d ly .

Subrogation i s  a v a i l a o l e  in f i r s t  p a r t y  c la im s  in which an in surer  
pays a person a s s e r t in g  the r i g h t  to  payment under h is  or  her own 
coverage.  I t  may a lso  apply to a t h i r d  o a r t y  c la im  in  which any 
oerson has asser ted  a c la im a g a in s t  another  person. Sucn suDroga- 
t io n  c la ims o f ten  f a l l  i n to  the ca teg o ry  o f  c o n t ra c tu a l  l i a b i l i t y  or  
c o n t r i b u t i o n  a c t io n s .  I t  is  p o s s ib le  t h a t  botn the insured and 
in sure r  w i l l  nave an i n t e r e s t  in th e  suorogat ion  recovery  in ooth 
cases.  Although most o f  us are f a m i l i a r  w i t h  the f i r s t  party  
dedu ct ib les  f o r  phys ica l  damage coverage  on our motor v e h ic le  pol icy  
or  prooerty  damage to the dwell ing  o r  con ten ts  on our homeowner 
p o l i c y ,  l i a b i l i t y  dedu ct ib les  are q j i t e  common, as our s e l f - in s u r e d  
re te n t io n s  o r  c o - in s u r in g  arrangements in  which an in s u r e r  pays only 
a p o r t ion  o f  the i n s u r e d ’ s l i a b i l i t i e s  to a t h i r d  p a r t y .

Suorogation e f f o r t s  may stand a lone or  be combined w i th  o ther  
cla ims. An in s u r e r  may pursue a c la i m  f o r  monies i t  has paid ( t h a t  
is  the e x te n t  o f  h is  leg a l  r i g h t ) ,  bu t  in c lude  in i t s  subrogation  
demand the p o l i c y n o l d e r ' s  d e d u c t ib le .  The in su red ,  w i th  or without  
an a t t o r n e y , may demand payment f o r  the phys ica l  damage paid by i t s  
in s u re r  along w i t n  i t s  c la im fo r  th e  d e d u c t i b l e ,  lo ss  o f  use of  the 
v en ic le  such as a c a r  re n ta l  b i l l ,  and a b o d i ly  i n j u r y  c la im .  
T h i r d l y ,  each may pursue i t s  own c la im s  i n d i v i d u a l l y .
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The D iv is io n  o f  Insurance addressed the handling o f  dedu ct ib les  for  
f i r s t  pa r ty  motor v e h ic l e  c la ims and f i r s t  p a r ty  proper ty  c laims in  
the U n f a i r  Claims S e t t lem ent  Acts o r  . - rac t ice s  Regulat ion (3  AAC 
2 6 . 0 1 0 - .3 0 0 .  The d i v i s i o n  set  as a minimum standard t h a t  the  
in s u re r  in c lude  the f i r s t  p a r t y ' s  d e d u c t i b le ,  i f  any, i a subroga­
t io n  demand unless the f i r s t  p a r ty  requests t h a t  i t  not be included 
or unless the  d e d u c t ib le  had been o therw ise  recovered by the f i r s t  
party  c la im a n t .  The d i v i s i o n  a l lowed t h a t  no deduction f o r  exoense 
may be made from any d e d u c t ib le  recovered unless an outs ide  at torney  
or o ther  o u ts id e  e x p e r t  witnesses were r e t a i n e d ,  and any reduction  
f o r  them could be no more than a pro ra ta  share o f  t h e i r  cos ts ,  less  
any a t to rn e y  fees and costs  recovered (such as Rule 8 2 ) .  The d i v i ­
sion a lso sought to reso lve  the issue  of  both pre- judgement  and 
post - judgement i n t e r e s t  by ad v is in g  t h a t  the i n t e r e s t  would be 
shared pro r a t a .

In re g u la t in g  the ac t io n s  o f  insurance comoanies, the d i v i s i o n  did 
i o t  reach the  issue of  o r o o o r t io n in g  a recovery  made by an insured 
with or w i th o u t  an a t to r n e y .  That issue nas been ra ised  by the  
prooosed Section  2 1 .4 2 .2 3 5  -  L i m i t a t i o n  on Subrogation R ights .

Subrogation,  as Michael  J .  Schneider po in ts  ou t  in  the Alaska 3ar  
Rag, has always been viewed as an e q u i t a o le  concept.  3 e fo re  addres­
sing the automobi le medical  payments coverage which t roub led  
Mr. Schneider,  I would l i k e  to cons ide r  the more s t r a i g h t  forward 
s i t u a t i o n  d e a l in g  w i t h  motor v e h ic l e  physical  damage f i r s t  party  
cla ims. Although most o f  us c a r ry  p o l i c i e s  which provide both 
l i a b i l i t y  coverage and physical  damage coverage,  many physical  
damage only p o l i c i e s  are  issued. Veh ic le  coverage may be purchased 
a t  the t ime a v e h ic l e  is  purchased. The coverage only r e l a t e s  to 
coverage to the  automobi le .  To put  such an in s u re r  in the pos i t io n  
of re c e iv in g  no suDrogation b e n e f i t s  u n t i l  i t s  p o l ic y h o ld e r  had been 
f u l l y  compensated f o r  a l l  losses ( i n c l u d i n g ,  f o r  examole, extensive  
bod i ly  i n j u r y  c la im s)  and a l l  a t to rn e y  fees and costs in securing  
the physical  damage and the oo d i ly  i n ju r y  se t t le m e n t  had been paid 
would be tantamount to  denying subrogation as a r i g h t  to such an 
i nsurer.

As long as the respo ns ib le  t h i r d  p a r t y  nas s u f f i c i e n t  insurance  
coverage to pay the insured,  the i n s u r e r ,  and the a t to r n e y ,  no 
problems a r i s e .  When the t h i r d  p a r t y ' s  a b i l i t y  to pay i s  l i m i t e d ,  
equi ty  becomes a much more vexing issue.

The s im plest  aoproach is  to  cont inue  the concept  or  pro r a t a  net  
recovery.  Disputes are  unavo idab le ,  e s p e c i a l l y  in the b o d i ly  in ju ry  
s i t u a t i o n ,  over what the re s p e c t iv e  in t e r e s t s  a re .  Most accidents  
do not in vo lve  c l e a r  l i a b i l i t y ,  nor is  the concept o f  general  
damages (such as pa in  and s u f f e r i n g )  measurable. Honest minds can 
and do d i f f e r  on both issues .  However, re s o lv in g  such a d ispute  is  
no d i f f e r e n t  than t r y i n g  to determine wnen an insured has been f u l l y  
compensated f o r  the lo s s ,  in c lu d in g  costs and a t to rney  fees incurred  
by the insured and r e l a t i n g  to  the loss.
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Sonetimes the issue may be resolved by the under ly ing  l i t i g a t i o n  
i t s e l f .  Unless the  t h i r d  p a r t y ' s  l i a b i l i t y  p o l i c y  has l i m i t e d  C i v i l  
Rule 32 coverage,  the p a r t i e s  or a c o u r t  w i l l  determine what the  
value  o f  the  case was in  o rd e r  to a r r i v e  a t  a proper computat ion of  
C i v i l  Rule 82.  Were such a ^*n o t  the case,  i t  would appear to me 
t h a t ,  should the p a r t i e s  d is a g r e e ,  t h a t  the m a t te r  would be appro­
p r i a t e  f o r  a r b i t r a t i o n .

The issue o f  subrogation and medical payments coverage can c r e a te  a 
worst  case scenario .  The p o t e n t i a l  e x i s t s  f o r  an insured who is  
paid  the necessary premium f o r  f i r s t  p a r ty  medical payments coverage 
under an automobile p o l i c y  to be severe ly  i n j u r e d .  A $100,000  
medical payment l i m i t  in  a severe a c c id e n t  may soon be exhausted.
I f  the o th e r  p a r ty  has low l i m i t s  and a p o l ic y h o ld e r  must reimburse 
on a d o l l a r  f o r  d o l l a r  b a s is ,  the in ju r e d  w i l l  c l e a r l y  not be f u l l y  
compensated. A p a r t i a l  s o lu t io n  would make underinsured m o t o r i s t s /  
uninsured coverage reduced only  oy amounts pa id  by a v a l i d  and c o l ­
l e c t i b l e  autcmoDile medical payments insurance only to the e x te n t  
t h a t  such payments would be d u p l i c a t i v e .  The medical b i l l s  would be 
paid only once, but the  f u l l  under in sured /un in sured  m o to r is ts  
coverage would be a v a i l a b l e  above the medical payments coverage i f  
needed.

I do not b e l ie v e  i t  a p p r o p r ia te  f o r  a medical payments i n s u r e r  to 
recover monies t h a t  a re  not  r e l a te d  to  medical b i l l s .  They should 
a lso  share on a pro r a t a  bas is  the costs  o f  recovery .

I have reviewed the January 2, 1990 memorandum from Ted Lehrbach and 
3ob Sims regard ing the l e g i s l a t i v e  in q u i r y  about S ta te  Farms' medi­
cal  endorsement 6025BB. Although the f i l i n g  l e t t e r  suggests S ta te  
Farms' i n t e n t  was to "a l lo w "  the insured to be paid  under both the  
medical payment's coverage and o th e r  sources when payment under both 
ts re q u i re d  to prov id e  the insured enougn funds to pay a l l  
reasonable and necessary medical expenses, the language o f  the 
endorsement i s ,  a t  b e s t ,  i n a r t i c u l a t e .  I t  r e f e r s  to "pa id  damages 
f o r  o o d i ly  i n j u r y , "  not pa id  damages f o r  medical expenses f o r  bod i ly  
i n j u r y .

In o r d e r  to avoid any con fus ion ,  I would recommend t h a t  language be 
added to the b i l l  which makes c l e a r  t h a t  medical payments coverage  
is  not  to be d u p l i c a t i v e  o f  uninsured m o to r is ts  coverage.  That w i l l  
avoid f i g h t s  t h a t  the medical expenses were pa id  under the uninsured  
or  underinsured m o to r is ts  coverage and, t n e r e f o r e ,  a re  not owed 
under medical payments coverage ,  and a lso  a l lo w  th a t  i f  the medical  
expenses are pa id  under medical payments coverage ,  the uninsured  
m o to r is ts  coverage would be a v a i l a b l e  to i t s  f u l l  e x te n t  f o r  o ther  
damages.

The r e s u l t  would be t h a t  an insured would re c e iv e  the maximum 
coverage.



Don Koch -4 - February 8, 1990

RECOMMENDATIONS

I recommend t h a t  a new sec t io n  ( c )  be added to  AS 28 .2 0 .4 4 5  reading  
as fo l low s:

Amounts payable under the uninsured m o to r is ts  and 
underinsured m o to r is ts  coverage s h a l l  not pay again amounts 
paid or  payable under v a l i d  and c o l l e c t i b l e  automobile  
payments insurance.

I recommend t h a t  the expense issues o f  subrogated cla ims be hanuled 
on a pro ra ta  bas is .  In c lu d in g  such a p r o v is io n  in  AS 21 .42  would 
arguably have i t  apply only  to  adm it ted  i n s u r e r s .  In c lud ing  i t  
w i t h i n  AS 2 1 .3 6 ,  Trade P r a c t ic e s  and Frauds ,  seems more 
a p p r o p r ia te .  Although i t  may f a l l  w i t h i n  AS 2 1 .3 6 .1 2 5 ,  U n f a i r  
Claims Set t lement  P r a c t i c e s ,  i t  may be more a p p ro p r ia te  to be 
included as a separate  sec t io n  because i t  addresses issues not  
included in  any 'IAIC model w i t h  which I am f a m i l i a r .  At  any r a t e ,  I 
would propose the fo l lo w in g  language:

SG/sh807SM
020890a



Section  21.36 .___ . SU BR O G ATIO N  R E C O VE R IE S . An insure r on a first
p a rty  c la im  and its insu red  shall s h a .e  in any  recovery  from  a th ird  
party  on a pro ra ta  bas is  as fo llow s :

(1) An insu re r m ay m ake no d educ tion  fo r sub rogation  
expenses un less  an ou ts id e  a tto rne y  or o th e r ou ts ide  expert 
w itnesses  have been re ta ined, and any deduction  may be no more 
than  a pro ra ta  share o f the in su re r's  costs  fo r sub roga tion  less any 
a tto rne y  fees and cos ts  recove red . Any reco ve ry  of p re judgm en t 
in te re s t o r p o s tju d g m e n t in te res t sh a ll be sha red  pro ra ta .

(2) An insured m ay deduct a pro ra ta  share  of the insured ’s 
expenses  fo r an ou ts id e  a tto rney  o r o the r e xp e rt w itne sse s , less any  
a tto rney  fees and cos ts  recovered, from  the  insu re r's  share  of any 
recove ry . Any re co ve ry  of p re ju d g m e n t in te re s t o r p o s tju d gm en t 
in te re s t sha ll be sha red  pro ra ta.

(3) If an insu red  sepera te ly  pu rsues  on ly  its own in te rest, the 
insured  sha ll bea r its ow n expenses and the  insu re r may retain any 
sub rog a tio n  re co ve ry  the  insu re r secu res .



3 AAC 26.080 A l a s k a  A d m in is t r a t iv e  C ode 3 AAC 26.080

o f a properly executed statem ent o f  cla im , proof o f  loss, or other 
acceptable evidence o f  loss, the first-party  cla im ant shall be advised 
in w riting o f  the acceptance or denial o f  the claim :

(2) shall, w ith in  30 w ork in g  days a fter receipt i f  a properly exe­
cuted statem ent o f  cla im , p roo f o f  loss, or other acceptable evidence 
o f  loss, pay those portions o f  the cla im  not in dispute;

(3) m ay not fail to settle first-party  cla im s on the basis that re­
sponsibility for paym ent m ust be assum ed by others, except as may 
be expressly provided by provisions o f  the insurance policy, insur­
ance contract, or other coverage docum ent.
(b) A person transacting a business o f  insurance w ho participates in 

the investigation, adjustm ent, n egotiation , or settlem ent o f a third- 
party claim  m ay not m ake any statem ent that indicates that the 
rights o f  a third-party cla im ant m ay be im paired if  a form, com pro­
mise, release, or sim ilar docum ent is not com pleted within a given 
period o f tim e, unless the statem ent is g iven  for the purpose o f  notify­
ing the third-party cla im ant o f  an applicable  statute o f  lim itation.

ic) A ny person transacting a business o f  insurance who participates 
in the investigation, adjustm ent, n egotiation , or settlem ent o f a claim 
may not continue negotiations for settlem ent o f  the claim  directly 
with any c ’ aim ant w ho is n either an a ttorney nor represented by an 
attorney to a tim e w hen the cla im ant's  rights m ight be affected by a 
statute o f  lim itation , coverage provision , or other tim e lim it, unless 
w ritten notice is given  to the cla im an t clearly  stating the tim e limit 
that m ight be exp iring and its effect upon the d a im ; such a written 
notice shall be given at least 60 ca lendar days before the date on 
w hich the tim e lim it m ight expire.

• d > A ny person transacting a business o f  insurance who participates 
in the investigation, adjustm ent, n egotiation , or settlem ent o f  a claim 
shall pay a judgm ent or settlem ent o f  the claim  (including advances, 
partial settlem ents, or sim ilar paym ents) w ith  a negotiable check pay­
able in cash to the payee upon presentation  to a bank located in 
A laska. If the check is not draw n upon a bank having a physical 
location in A laska, it must be payable in cash upon presentation to at 
least one bank having a physical location  in A laska. (Eff. 05/06/89. 
R egister 110)

Authority: AS 21.06.090 
AS 21.36 125 
AS 21.36 350 
AS 21.89.030

3 A A C  26.080. A D D IT IO N A L  S T A N D A R D S  F O R  P R O M P T . 
F A IR . A N D  E Q U IT A B L E  S E T T L E M E N T S  O F  M O T O R  V E H I­
C L E  C L A IM S , (a) A ny person transacting a business o f insurance 
who participates in the investigation , adjustm ent, negotiation, or set­
tlem ent o f  a first-party m otor veh icle  cla im  must:
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(1) apply one o f  the fo llow ing settlem ent methods if coverage pro­
vides for the adjustm ent o f  a m otor vehicle total loss on the basis o f 
actual cash value or replacem ent with a vehicle o f like kind and 
quality:

(A) offer a com parable and available replacem ent m otor veh i­
cle, with all applicable taxes, license fees, destination or delivery 
charges, and other fees incident to transfer o f ownership o f  the 
motor vehicle paid, at no cost to the first-party claim ant other 
than the deductible am ount, if  any, as stated in the coverage; the 
offer o f a replacem ent m otor vehicle shall be made in w riting if  
rejected by the first-party claim ant; or

(B) m ake a cash settlem ent based upon the actual cost to pur­
chase a com parable m otor vehicle, including ail applicable taxes, 
license fees, destination  or delivery charges, and other fees inci­
dent to transfer o f ow nership, less the deductible amount, if  any, 
as stated in the coverage; the cost shall be determined by:

(i) the cost o f -  com parable m otor vehicle in the local m arket 
area to the cla im ant, i f  that m otor vehicle is available in that 
area; or

(ii) the average o f  two or more cost quotations obtained for a 
com parable m otor vehicle from  two or more qualified dealers 
located w ithin the local m arket area, if  a com parable motor 
vehicle is not available in that area; or

(iii) a basis that is a llow able under the coverage but deviates 
from the rules set out in (i) and (ii) o f this subparagTaph. if the 
deviation is supported by docum entation in the claim file which 
gives the particulars o f  the condition o f  the motor vehicles in­
volved; any deduction from  the cost o f  a com parable motor veh i­
cle. including deduction for salvage value, must be a fair and 
appropriate am ount; the basis for the deduction shall be fully 
explained to the claim ant;

(2) provide to a first-party cla im ant a reasonable written expla­
nation o f  the valuation o f  dam ages to the m otor vehicle;

(3) include the first-party cla im ant’s deductible, if any, in a sub­
rogation dem and unless the first-party claim ant requests that it not 
be included or unless the deductible has been otherwise recovered 
by the first-party claim ant; no deduction for expense may be made 
from 3ny deductible recovered unless an outside attorney or other 
outside expert witnesses have been retained and any deduction is no 
more than a pro rata share o f  their cost less any a .tom ev fees and 
costs recovered: any recover,' o f  prejudgem ent or postiudgement in ­
terest shall be shared pro rata.
ib» Any person transacting a business o f  insurance who participates 

in the investigation, adjustm ent, negotiation, or settlem ent o f a third- 
party motor vehicle claim :

3 AAC 26.080 C o m m e r c e  a n d  Ec o n . D e v . 3 AAC 26.080



3 AAC 26.090 A l a s k a  A d m in is t r a t iv e  C ode  3 AAC 26.090

(1) shall provide a th ird-party cla im ant a reasonable written ex­
planation o f the va luation  o f  dam ages to a m otor vehicle which is 
the basis o f any settlem ent offer;

(2) m ay not recom m end that a third-party cla im ant m ake a claim  
under the claim ant’s ow n coverage in order to delay or avoid paying 
a claim  where liability  and dam ages are reasonably clear.
(c) A claim ant m ay not be required to travel unreasonably either to 

inspect a replacem ent m otor veh icle, obtain  a repair estim ate, or have 
the m otor vehicle repaired at a specific facility .

Id) A ny estim ate or appraisal o f  the cost o f repair o f  a m otor vehicle 
must be in a fair and appropriate am ount that the claim ant may 
reasonably be expected to be charged for repairs at one or m ore conve­
niently located repair facilities.

(e) If the am ount cla im ed as dam age to the m otor vehicle is reduced 
on the basis o f betterm ent or depreciation , the person adjusting or 
settling the claim shall item ize each deduction and explain the basis 
for each reduction in w ritin g  to the claim ant.

<f) If a person adjusting or settlin g  a claim  elects to have repaired a 
claim ant’s motor vehicle and chooses a specific facility  for the repairs, 
that person shall guarantee the repairs and cause the dam aged m otor 
vehicle to be restored to its condition before the loss, at no additional 
cost to the claim ant, and cause the repairs to be com pleted w ithin a 
reasonable time.

(gj If the claim ant’s m otor vehicle is determ ined to be econom ically 
unrepairable and. therefore, a total loss, the person adjusting or set­
tling the claim  may not reduce the salvage va lue o f  the vehicle by 
charges for cleaning. • Eff. 05/06/89. Register 110).

Authority: AS 21.06 090 
AS 21.36.125 
AS 21.26.350

3 AAC 26.090. ADDITIONAL STANDARDS FOR PROMPT, 
FAIR, AND EQUITABLE SETTLEMENTS OF PROPERTY 
CLAIMS, (a) Any person transacting a business o f  insurance who 
participates in the investigation, adjustm ent, negotiation, or settle­
m ent o f  a first-party property claim  shall:

11) apply one o f  the follow ing settlem ent m ethods if coverage pro­
vides for the adjustm ent o f  a cla im ant's property loss on the basis o f 
actual cash value or replacem ent with other property o f like kind 
and quality;

l A) olTer specific com parable and availab le  replacem ent prop­
erty, w ith all applicable taxes, charges, and other fees incident to 
the transfer o f ow nership  o f  the property at no cost to the cla im ­
ant other than the deductib le am ount, if  any, as stated in the
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coverage; the offer o f  replacem ent property shall be in w riting if 
rejected by the first-party cla im ant; or 

iB) m ake a cash settlem ent based upon the actual cost o f  com ­
parable property, including a ll applicable taxes, charges and 
other fees incident to transfer o f  ownership, less the deductible 
am ount, if  any, as stated in the coverage; the cost shall be deter­
mined by:

(i) the cost o f  com parable property in the local m arket area to 
the cla im ant, if  such property is available in that area; or

(ii) the average o f  two or m ore cost quotations obtained for 
com parable property from  two or more qualified dealers, sup­
pliers or contractors located within the local m arket area, if 
com parable property is not available in that area; or

< iii) settle a loss on a basis that deviates from the rules set 
out in ti) 3nd i ii) o f  this subparagraph, if  the deviation is sup­
ported by docum entation  in the claim  file which gives the par­
ticulars o f  the condition o f  the property involved; the valuation, 
including salvage value o f  the property lost, if  any, must be in 
an adequate and appropriate am ount; the basis for settlem ent 
shall be fully explained to the claim ant;

12) provide to a first-party cla im ant a reasonable written expla ­
nation o f  the valuation o f  the dam ages to the property;

13) include the first‘ party cla im an t’s deductible, i f  any. in a sub­
rogation dem and unless the first-party claim ant requests that it not 
be included or unless the deductib le has been otherw ise recovered 
by the first-party claim ant: no deduction for expense may be made 
from any deductible recovered unless an outside attorney or other 
outside expert witnesses have been retained and deduction may be 
for no m ore than a pro rata share o f  their cost less attorney fees and 
costs recovered; any recovery o f  prejudgem ent or postjudgem ent in­
terest shall be shared pro rata.
(b) Any person transacting the business o f insurance who partici­

pates in the investigation, adjustm ent, negotiation, or settlem ent o f  a 
third-party property claim :

11) shall provide to a th ird-party claim ant a reasonable written 
explanation  o f  the valuation o f  dam ages to property which is the 
basis o f  any settlem ent offer:

(2) m ay not recom m end that a third-party claim ant m ake a claim  
under the claim ant's own coverage in order to delay or avoid paying 
a claim  w here liability and dam ages are reasonably clear.
ic) Any person settling or adjusting a property claim  may not re­

quire a cla im ant to travel unreasonably either to inspect replacem ent 
property, obtain a repair estim ate, or have the property repaired at a 
specific facility.

id) Any estim ate o f  the costs o f  the repair o f the property m ust be a 
fair and appropriate am ount for w hich  the dam age can be reasonably

23



3 AAC 26.100 A la s k a  A d m in is t r a t iv e  C ode 3 AAC 26.110

expected to be repaired at one or m ore conveniently  located repair 
facilities, dealers, or contractors.

(e) Any person who reduces the am ount claim ed as dam age to prop­
erty on the basis o f  betterm ent or depreciation  shall item ize each 
deduction. The basis for the reduction  shall be docum ented in the 
claim  file.

(f) I f a person adjusting or settling a cla im  elects to have repaired a 
claim ant’s property and chooses a specific repair facility, dealer, or 
contractor, that pernon shall guarantee the repairs and cause the dam ­
aged property to be restored to its condition  before the loss, at no 
additional cost to the claim ant, and cause the repairs to be com pleted 
within a reasonable period o f  tim e. (EfF. 05/06/89, Register 110).

Authority: AS 21.06.090 
AS -21.36.125 
.AS 21.36.350

3 A A C  26.100. A D D IT IO N A L  S T A N D A R D S  F O R  P R O M P T . 
F A IR . A N D  E Q U IT A B L E  S E T T L E M E N T S  O F  W O R K E R S  
C O M P E N S A T IO N  C L A IM S . A ny person transacting a business o f 
insurance who participates in the investigation , adjustm ent, negotia­
tion, or settlem ent o f  a w orkers’ com pensation  claim:

i l )  may not require a claim ant to travel unreasonably for m edical 
care, rehabilitation services, or any oth er purpose;

(2) shall provide necessary cla im  form3, w ritten instructions, and 
assistance that is reasonable so that any claim ant not represented 
by an attorney is able to com ply w ith the law and reasonable claim s 
handling requirem ents;

13) shall prom ptly m ake all paym ents or denials o f paym ents as 
required by statute or regulation, i EfF. 05/06/89. Register 110)

Authority: AS 21.06.090 
AS 21.36.125 
AS 21.36.350

3 A A C  26.110. S T A N D A R D S  F O R  P R O M P T , F A IR . A N D  E Q - 
U IT A B L E  S E T T L E M E N T S  O F  D IS A B IL IT Y  C L A IM S , (a) I f  a 
disability insurance policy or a subscriber contract provides for pay­
ment o f a claim  on the basis o f  services provided by a m edical care 
provider using a usual, custom ary and reasonable, or prevailing 
charge basis, a person transacting a business o f  insurance who partici­
pates in the investigation, adjustm ent, negotiation , or settlem ent o f  a 
claim  must:

11) m aintain or use a statistically  cred ib le profile o f m edical carc 
providers’ charges on w hich to base paym ent o f claims, which is 
updated at least every six m onths and contains charges for services 
perform ed not more than one year before the date o f  the m ost recent
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profile; the profile m ust contain charges for each geographical area 
in w hich  a cla im ant m ight receive treatm ent; i f  the profile does not 
contain  a statistically  credible data  base for a particular m edical 
care service in a certain geograph ica l area, the insurer may include 
in the profile a su fficient num ber o f  charges for that service from 
another geographical area so that a reliable basis is established; 
how ever, the final basis for paym ent shall be adjusted to reflect the 
general cost differences betw een the geographical area where the 
service was perform ed and the oth er geographical areas used in 
establish ing the statistically  cred ib le  profile; the adjustm ent may be 
based on the Consum er Price Index, the m edical care com ponent o f 
the C onsum er Price Index, or another reasonable basis stated in 
w riting; the written explanation  provided to a claim ant must in ­
clude a com plete explanation  o f  these adjustm ents;

12) provide tc the claim ant, in w riting, a com plete explanation o f 
the basis o f  paym ents and docu m en t the explanation  in the claim  
file; i f  the basis for paym ent is lass than the actual charge made by 
the m edical c tre  provider, the explanation  to the claim ant must 
state w ith specificity the reason for the am ount not paid.
(b) This section does not apply to w orkers’ com pensation claim s. 
tElT. 05/06/89, R egister 110)

Authority: AS 21.06.090 
AS 21.36.125 
AS 21 36.350

I *

3 A A C  26.300. D E F IN IT IO N S . In this chapter.
• 1) "c la im " m eans notice that an event, act or om ission has oc­

curred which may result in in jury or dam age for which an insured 
m ay be legally obligated  to pay;

(2) "cla im an t" m eans a first-party claim ant, a third-party cla im ­
ant. or both, and includes the cla im ant's legal representative and 
includes a m em ber o f  the c la im a n t’s im m ediate fam ily if authorized 
by the claim ant;

'3 )  "C onsum er Price Index” m eans the data published annually 
in the Detailed Report by the U nited States Departm ent o f Labor, 
Bureau o f  Labor Statistics;

(4) "destination  or delivery ch a rg es” means the charges for ship­
ping a m otor vehicle to a prim ary residence o f  the claim ant or to 
where tl e m otor vehicle is p rim arily  operated;

• 5) T u rt-p a rty  cla im ant" m eans a person asserting a right to 
paym ent under his or her ow n coverage;

(.6) "Frequency as to indicate a general business practice” means 
violation  o f  any one standard com m itted  on one or more percent o f 
cla im s handled w ithin  a 12-m onth period, or the repeated violation 
o f  a single standurd w ithout reasonable explanation;

25



(7) "loca l m arket area" m eans the geographical area, in the clos­
est proxim ity to the c la im an t’s residence, in which two or more 
qualified dealers are located;

(8) "outside a ttorney”  m eans an attorney who is in private prac­
tice and not an em ployee o f  a person transacting a business o f  insur­
ance under A S  21;

(9) "person" m eans an individual, corporation, association , part­
nership, or oth er legal entity;

(10) "th ird -party  cla im an t” m eans any person asserting a claim  
against any other person;

(11) "usual, custom ary, and reasonable, or prevailing  charge ba­
sis" m eans that paym ent basis for a disability insurance claim 
where the reasonable and prevailing charge for a m edical care pro­
cedure, service, or supply  item is determ ined by the low est o f the 
following amounts'.

i A) the billed am ount o f  the m edical care provider’s actual 
charges;

(B) the charge usually  m ade by that provider for perform ing 
that procedure; or

(C) the custom ary charge based on a profile o f  charges made for 
the sam e m edical procedure, service, or supply item  in the same 
geographical area by other providers that have perform ed the 
same procedure or serv ice or have provided the sam e supply item;
(12) "w ork in g  days" m eans all calendar days except Saturdays, 

Sundays, all official federal holidays, and all official A laska holi­
days. (Eff. 05/06/89 R egister 110)

Authority: AS 21.06.090 
AS 21.36.125 
AS 21,36.350

CHAPTER 31. MISCELLANEOUS
Section
5 0  In s u re r  fees  
6 0 .  M i s c e l la n e o u s  fees

3 A A C  31.05U. IN S U R E R  F E E S . The following fees are estab- 
lishr ’ lor insurers:

(1) application for a certificate  o f  authority, including a solicita­
tion perm it and issuance o f  the certificate, if issued, a one-tim e fee 
o f S I.000;

12) annual continuation  o f  a certificate o f authority, S500:
<3) am endm ent to a certificate  o f  authority, 5100:
(4) am endm ent to the articles o f  incorporation. $100:
(5) revised bylaw s or am endm ents to bylaws. $100;
(6) filing an annual statem ent, $100;

3 AAC 31.050 A l a s k a  A d m in is t r a t iv e  C ode 3 AAC 31.050
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HOUSE LABOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

(907) 463-3S92

September 28,  1989

Jim Jordan, Act ing  D i r e c t o r  
D iv is io n  o f  Insurance -  DCED 
3601 C S t r e e t ,  S u i te  722 
Anchorage, Alaska 99503

Dear Mr. Jordan:

I 'm w r i t i n g  to request  t h a t  the D iv is io n  o f  Insurance implement regu la t ions  
mandating t h a t  insurers  o f f e r  under and uninsured m o to r i s t  coverage in a t
le a s t  the same amounts as t h e i r  insureds'  h ighest  p o l i c y  l i m i t s ,  inc luding
umbrel la p o l i c i e s .

As you know from speaking w i th  Ginger Bairn from my o f f i c e  l a s t  week, 
c u r r e n t l y  there  are  no in surers  s e l l i n g  automobile insurance in Alaska th a t  
o f f e r  such coverage. While the law requires t h a t  they o f f e r  under and 
uninsured m o to r is t  coverage,  the s ta tu te  is s i l e n t  on the  question of  
p o l ic y  l i m i t s .

Many Alaskans share my concern that  they are ab le  to prov ide  maximum 
coverage to an in ju r e d  p ar ty  when they are a t  f a u l t  in an acc ident  but are  
unable to procure such coverage f o r  themselves i f  they are involvea in an 
acc ident  where an under or  uninsured d r i v e r  is a t  f a u l t .

Please contact  my o f f i c e  a t  561-7629 upon r e c e ip t  o f  t h is  l e t t e r  and
conf i rm  whether you w i l l  pursue th is  request in r e g u la t io n s .

House Labor and Commerce Committee

PS: ~he House Labor and Commerce Committee w i l l  be cons ider ing  l e g i s l a t i o n
dea l in g  w ith  o th e r  automobile insurance issues and may include th is
request in s t a t u t e  i f  the D iv is io n  chooses not to pursue i t  by
r e g u la t io n .  My f i r s t  choice however, is to implement the mandate by 
regu la t ions  so tha t  Alaskans can immediately b e n e f i t  from th is  p o l ic y .

dd/gb



STEVE CO'MPER, GOVERNOR

7th FLOOR FRONTIER 8LDG.
3601 C STREET, SUITE 740 
ANCHORAGE, ALASKA 99503-5934 
PHONE: (907) 562-3626

October 17 ,  1989

Honorable Dave Donley,  Cha i r  
House Labor and Commerce Committee 
Alaska S tate  L e g is la tu re  
House o f  Representat ives  
P. 0 .  Box V 
Juneau, AK 99811

Dear Representat ive  Donley:

RE: Under and Uninsured M o t o r is t  Coverage

This l e t t e r  is  to memor ia l ize  the telephone conversat ion I had w i th  your s t a f f  
person, Ginger Bains.

The D iv is io n  o f  Insurance w i l l  not  pursue the proposal o u t l i n e d  in your l e t t e r  
to  me dated September 28 ,  1989. The reason f o r  not pursuing your  proposal is  
due to lack o f  s t a tu to r y  a u t h o r i t y .  I have conferred  with A s s is t a n t  At torney  
G enera l ,  Linda O'Bannon, to conf irm the lack o f  d i r e c t  j u r i s d i c t i o n  in
extendin g AS 2 1 .8 9 .0 2 0 ( c )  to  umbre l la  or excess p o l i c i e s .

The problem with a u t h o r i t y  re s ts  w i th  being able  to c l a s s i f y  an umbrel la or  
excess p o l ic y  as being an "automobile insurance p o l ic y " .  No d e f i n i t i o n  o f  an 
automobile insurance p o l ic y  e x i s t s  o ther  than in AS 2 1 . 3 6 . 3 1 0 ( 3 ) .  (AS 21 .12  
does not include  a s p e c i f i c  d e f i n i t i o n  and the various d e f i n i t i o n s  contained  
are  not mutual ly  e x c l u s i v e . )  Umbrel la or excess p o l i c i e s  most o f ten  conta in  
coverage f o r  a v a r i e t y  o f  r i s k s  not associa ted with the  opera t ion  o f  an
automobile (eg.  r is k s  assoc ia ted  w ith  a home, personal l i b e l  and slander
r i s k s ) .  I f  an umbrel la or  excess p o l ic y  only provided coverage f o r  r is k s  
assoc ia ted  with  automobile usage, an argument could be made t h a t  such a
c o n t r a c t  could be de f in ed  as being an automobile p o l ic y  and th e re fo re  AS 
2 1 . 8 9 . 0 2 0 ( c )  would apply and the corresponding l i m i t s  would have to be o f fe re d  
f o r  under and uninsured m o to r i s t  coverage.

I  had s t a f f  do some checking as to a v a i l a b i l i t y  o f  the coverage in quest ion .  
S ta te  Farm o f fe r s  such coverage to  po l icyho lders  meeting c e r t a i n  u nd erw r i t ing  
c r i t e r i a  (see a t tached memorandum). Other c a r r i e r s  a lso  o f f e r  coverage on a 
bas is  s i m i l a r  to S ta te  Farm and s t a f f  is doing f u r t h e r  research in t h a t  
re s p e c t .

DEPARTMENT OF COMMERCE & 
ECONOMIC DEVELOPMENT

D IV IS IO N  OF IN SUR AN CE



One p oss ib le  downside r i s k  to l e g i s l a t i v e l y  mandating th a t  under and uninsured  
be o f f e r e d  to the p o l ic y  l i m i t s  provided by an umbrel la p o l ic y  is  th a t
adm it ted  insurers  may stop o f f e r i n g  umbrel la  o r  excess c o n t r a c ts .  In such an
e v e n t ,  th is  coverage would poss ib ly  s t i l l  be o f fe r e d  but only  by 
n o n -r e g u la te d ,  surplus l i n e s ,  non-admitted in s u r e r s .  Such insurers  are  not
s u b je c t  to  AS 2 1 .8 9 .0 2 0 .

Some o th e r  s ta tes  do have programs d e f in e d  by law which may meet with  your  
concerns.  Oregon has a "PIP" (personal  insurance program), which may be a 
v i a b l e  o p t io n .  I i n v i t e d  Ginger to  c o n ta c t  my s t a f f  d i r e c t l y  to  get  the
d e t a i l s  o f  such plans.

L e t  me know i f  I can be o f  any f u r t h e r  a s s is ta n c e .

S in c e r e l y ,

J . Jordan  
i t i n g  D i r e c t o r

J J /  sh 
2364
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MEMORANDUM State of Alaska
TO; Jim Jordan 

Director
Division of Insurance

date: October 2, 1989

FILB NO.:

thru: Don Koch 
Chief of Market. Surveillance

TELEPHONB NO.: (907) 465-2577

subject: Personal Liability 
Umbrella Policy

FROM: Bob Sims
Insurance Market Analyst n 
Division of Insurance 
Department of Commerce 

and Economic Development

Underwriting guidelines for the State Farm Policy include:

1. All auto mu9t bo Insured in the voluntary market and have underlying 
UM/UIM coverage.

2. All ulliei Liubiilly pulicieo Stale Fiurn will cover must be insured with State 
Farm. (If you have a rental unit. State Farm declines to cover you must show 
proof of underlying insurance up lu a certain level)

3. You must be a preferred risk.

Just because you hove o teenager in the household does not precluded you from 
being eligible for this coverage. You will ju st have to pay more to cover the 
additional risk Involved.

If you want rnp to send ynn a ropy of the. State Farm policy and pertinent 
endorsements Just let me know.



R epresentative  D ave D o n l e y
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ALASKA STATE LEGISLATURE 
DISTRICT ELEVEN • SPENARD 
SEAT A

3111 -C" STREET. SUITE 450 
.ANCHORAGE. ALASKA 99503 

i90/i 561-7629

CHAIRMAN
LUOA AM) COMMUCE COMMITTEE

May 24, 1399 MEMBER
jtati \ n  mas co mm m u
HEALTH. EfllCATtON MM)

Steven D. Devries 
3504 Iowa
Anchorage, Alaska 99517

SOCUL SEAS1CTS CO.WfnU
HOL'SINC AM) > AMONG JUCO.MMrTTU

FINANCE JLDGET SL'SCOMMrTTU OUT OF COMMUCE .MM) ECONOMIC 0£VXLOrME-VT

Dear Steven:

Representative 3rcwn has asked that I reply to your letter to her regarding 
laws governing automobile insurance, particularly as it applies to under and 
uninsured motorist coverage.

Your letter speaks to the current statutory prohibition against "stacking" of 
policies so that in the case of undenncured motorist coverage the compensation 
to an injured party by their own insurer is reduced by the amount received from 
the party who injured them, up to the limit of the underinsured coverage.

I've had a bill drafted to remove this statutory prohibition and therefore 
permit policies to be "stacked". In addition, the draft would require insurers 
to offer consumers under and uninsured motorist coverage up to the limits of 
their base policy, as opposed to current practice where virtually all insurers 
offer coverage only up to the limits mandated under Alaska's mandatory 
insurance law.

I considered offering this draft bill as an amendment to H3 44, an act 
reestablishing the mandatory automobile insurance law that sunsetted on January 
L, 1989. However, the press of adjournment business was such that the 
amendment may have delayed action on H3 44 and I decided instead to pursue it as 
a separate bill next year.

In the ...erntime, you should be a ware that your letter did a lot to educate 
other legislators acout the unfair situation created by current law and will 
help a great deal ir. seeing that we can correct the problem next year.

Thanks for writma.

sincere

Representative Dave Donley

Representative

rUNEAL' OFFICE iDunnz Lrsuuatr Ncuioni 
7 0  BOX V  I l ’NEAL'. ALASKA 998 U  • 407 io5-3S92



Kay Brown
Alaska State Legislature 
House of Representatives

M E M O R A N D U M

TO: Rep. Dave Donley

DATE: April 29. 19o?

FROM: Rep. k'av Brc

RE: HB 44. and Maximum Liability 
of Carrier I AS 28.22.1 10)

I want to bring to your attention the attached letter from Steven DeVries 
in which he outlines what he feels is an inequitable provision in current 
statute regarding liability of the insurance carrier. Although Mr. DeVries is 
not a constituent of mine. I feel that his concern merits attention. I would 
really appreciate your help in drafting a response, when you have the time.

[ note that HB 44 contains the same language as AS 28.22.110. Maximum 
Liability of Carrier, although it repeals other provisions of AS 28.22. Is it 
your opinion that the existing language does not provide an unfair shield to 
insurers?

Thank you for your help.

P. (). BOX JO-2661 
A nchorage. .\K  99520*2661

o  r* ***»"•

Munntf

P. O. Box v  
Juneau. AK 99811



Steven D. Devries 
3504 Iowa 
Anchorage,

January 26, 1989

Represenatative Kay Brown 
Alaska State Leaisiature 
P.O. Box V (MS3i00)
Juneau, Alaska 99811

Dear Representative Brown:

On December 17, 1988, my neighbor's child, Deborah 
Lyons, was killed in a car accident in Anchorage. Deborah 
was 17 years old at the time of her death. The driver of 
the vehicle who struck her was an individual with a long 
history of serious driving offenses including DWI and 
Reckless Driving. Apparently, this driver was under the 
influence of cocaine and was driving at speeds in excess of 
70mph when he ran a red light killing Deborah.

As required by state law, this driver was carrying 
SR22 insurance. The vehicle Deborah was driving was also 
insured. Her family had in effect a standard policy which 
provided for unir.sured/underinsured motorist coverage.

In dealing with the Lyons' insurer, Allstate, it 
has come to my attention that a horrendous situation exists 
regarding an insurer's ability to escape liability from



coverage under an underinsured motorist policy. Specifical­
ly, the provisions of AS 28.22.110 provide:

The Maximum Liability of Carrier.
<a) The maximum liability of the 

insured's carrier under the uninsured 
and underinsured motorist coverage 
required under this chapter shall be the 
difference between the coverage limit of 
liability and the amount paid to the 
insured by or on behalf of the uninsured 
and underinsured motorist.

(b) Amounts payable under the 
uninsured motorist and underinsured 
motorist coverage required to be offered 
under this chapter shall be reduced by

(1) amounts paid or to be 
paid under any worker's compensation 
loss;

(2) amounts paid or payable
under any valid and collectible automo­
bile medical payments insurance or
bodily injury or death liability insur­
ance; and

(3) amounts paid by or on
behalf of the uninsured or underinsured 
motorist.

Clearly this statute provides a windfall to
insurers. Specifically, an insured purchases a policy for 
uninsured or underinsured motorist coverage anticioating 
that this policy will provide protection in the event
another driver has inadequate coverage to meet all of the 
damages resulting from an accident. This result is clearly 
not obtained where the statute insulates an insurer from its 
primary obligation under such a coverage policy.

The windfall of which I am speaking is best 
illustrated under the facts that occurred in this case. 
Specifically, the driver of the vehicle which struck Deborah 
Lyons had an SR22 policy in effect which provided for
550,000 liability limitation for death or injury. The Lyons 
underinsurance coverage provided for a limitation of



liability in the amount of 325,000. Thus, pursuant to the 
terms of AS 28.22.110, it appears that the insurer is merely 
obligated to look to the wrongful driver's insurer for 
coverage. No liability will exist on the Lyons' policy 
because in this case the amounts otherwise available are 
required to be reduced by the amounts payable under the 
wrongful driver's SR22 policy.

protect the citizens of this state by requiring insurers 
provide uninsured and underinsured motorist coverage. 
However, this policy is clearly undermined where an insurer 
can escape liability by permitting an off-set. The permis­
sibility of such an off-set generally runs counter to basic 
principals of law permitting an insured to be entitled to 
their coverage as a collateral source without permitting an 
insurer to escape liability by seeking to off-set. Clearly, 
the inequities inherent in permitting an insurer to obtain 
premiums for an underinsured motorist coverage on one hand 
and then to escape liability for that same coverage policy 
on the other, obviously defies logic and the clear public 
policy underlyina the Leaisiature's decision to reauire* • » s  «

insurers to provide such coverage.

As stated above, it is reasonable to attemot to

I sincerely hope you will investigate this matter 
and seek to repeal this obviously inequitable, 
unconscionable and unfair shield cranted to insurers.

5 i  n  m  * * o  1 <j

STEVEN 2. LeVRIES

SDD: did". 
SDLPER



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M  November 2, 1989

:ucm -

SUBJECT:

TO:

FROM:

Limits on subrogation in insurance policies; 
Work Order No. 6-1677

Representative Dave Donley
Chair, House Labor & Commerce Committee

Pamela Finley
Assistant Revisor of Statutes

Enclosed is the draft bill concerning limitations on 
subrogation under insurance policies. As you requested, it 
covers all types of insurance. I have not discussed this 
with the Division of Insurance; given the potentially far 
reaching implications of the bill, you may want to do so, or 
authorize us to do so. I am especially concerned about the 
possibility of insurers using "coverage" limitations to 
avoid the intent of the section.

Please let me know if I can be of further assistance in this 
matter.

PF:lmb 
L8/006

Enclosure



HOUSE LABOR AND COMMERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y. JUNEAU 99811

(907) 465-3892

October 16, 1989

To: Mike Ford, Counsel
L e g i s la t i v e  Legal Serv ices

From: Representat ive  Dave Donley,  Cha i r
House Labor and Commerce Committee —'

Re: B i l l  D ra f t in g  request

I am w r i t i n g  to reouest a b i l l  d r a f t ,  f o r  in t roduct ion  ov the House Labor 
and Commerce Committee, tha t  would p r o h i b i t  subrogation of  an insurance  
c la im  u n t i l  an in ju red  par ty  has been f u l l y  compensated f o r  costs in c u r r e d ,  
in c lu d in g  legal  fees.

Attached is  a copy o f  an a r t i c l e  from the Alaska Bar Rao o u t l i n i n g  a re cent  
a c t io n  by a major insurer  in Alaska t h a t  would re q u i re  subrogation o f  
claims e ,,Qn when i t  would deny an in ju r e d  party adequate compensation In
a prev i  b i l l  d r a f t  you have prepared f o r  me (Work Oraer 6-1394A dated  
5 / 4/8C deal w ith  a s i m i l a r  issue  as i t  a f f e c t s  automobile insurance
a n d t h e  , n i b i t i o n  acainst  "s tack ing"  p o l i c i e s .  This recuest is  f o r  a b i l l  
d r a f t  t h a t  w i l l  extenci tnose same p r i n c i p l e s  to a l l  insurance c la im s .

Please contact  me or Ginger Bairn a t  561-7629 i f  you have any quest ions or  
need a d d i t io n a l  in form ation.

cc:  Jim Jordan, D iv is io n  of  Insurance
Michael J. Schneicer

Enclosure

dd/gb
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Insurance carriers gut medical pay coverage

M ichael J. Schneider
I SCOPE.
T h iaarodt will explain why man v 

of you who believe you have medical 
payment* c o v e n * *  under your auto- 
m ohlain inrancr pohcv, or represent 
client* who btlirvs they bar* *uch 
coverage in pluca. may tad  rp  whi*- ■ 
thng m the wmd under the rijth t- 
(w reotf art o f  d t m i o a t .
T o  puroeuUr. my coocara k  with 

State Farm * awtoaoobile policy. I am 
unaware to what rxtrnt other carri­
er* hav* changed their medical pay 
c o v m fr ,

II. ENDORSEMENT NO. SOISBB.
If vou or any o f your client* have 

rnautopoiicv with S u u  Farm inau- 
ranct Company, yoq may toon b* 
blessed with a copy o f Amendatory 
Eoooracment No. 6025BB (sebrog a- 
non with a vengsanetL

Thi* aodonem cnt porporta to re­
duce ma mecUcaJ payment* ccrverx* f 
by On* Dollar for each One Dollar 
received bv plaintiff from a liable 
third-partv defendant. Doe* it make 
any oifftrtnct to S ta u  Farm that, in 
many actnano*. their tniored would 
be lett with absolutely nothing, or 
gToaaty undercompensated. or with 
virtually no m e d ia l payment* ben­
efit* in t i c h a n ft  for the premium 
that»  a* paid? Apparently not. Here 
I* an (xampla. Assam* that a person 
inaured by State Farm, and with 
medical payment* coverage limit* of 
On* Hundred Tbouaand Dollar* 
(tl00.0001.ia (truck, whileoperating 
their in*and vehicle, by a lodgment* 
proof defendant. Assume that the 
defendant baa a Uabthcy policy with 
a X'.OOOOO liability limit. Aaaoma 
that tee plain o f f  i* rendered perm- 
m e n u y ditabled in h i m  manner or 
other. Under Stai* Fana'a aedcrs*- 
ment tbera woaid be no medical 
payammu eoueragu. It can b* ex­
pected that th* defendant* insurance 
ca m tr would promptly tender it* 
liability lim m . None 0 1  tnu* money* 
would jo  to oo  anything but pay 
medical u p e o M e  land poaaibly at­
torney a fee* and coatak htata Farm, 
dtep itecham nc and rrtaimn* a pre­
mium for medical payment* cover- 
* (e . would be cnmpl«t*ly abaolved 
from o i n n t  any payment* to tta 
maured Whv would a "Good N n jh - 
b o r ' like State Farm do thia?

Whai Oilow* ia pu m v a peculation.
Ii 1 mv recollection m at State Farm 

meoicai payment coverage did not 
.unft-i-au- arainat third-partv recov- 
erir* until the taat few veara The 

nnn aiim n nn * waaapparentlvthat 
meotrai pa vmenta cover* eew a icr  o-
• lOeO automatically to tnoae people 
mured innoe an in*t ro vemrle and 
*itnoui reeara 10  tauiL Little utiea- 
non ana few diaoate* arot* «tir- 
•’ unoire inn  covtraa* and. ore-
• umann me orem iun  charted 01 
‘ •lie f ir m  ana oiner cam err •*•
• aroue.r •-> »ecure wn#» w»»» .*.

s

e**«ne*. heaJth-eare-eoverage benef- 
i ta. A p Lain o ff th* t  recovered ag a in s t 
a th ird  r a rty  fo rth*  m iury  would not 
h a r e  to pay th* i n n  ra n c t e a rn e r  
back, even if their recovrry included 
(aa i t  uauaUy did) tom* a aeon a ted 
wvth th *  coea of nvacbcal c a n . 

i -Lfita a k t o f  “Good Neighbor*." 
8taa* Fern* probably decided th a t  i t  
coaid aq**a»e a few ntor* dollar* oat 
o f  it* tnaursd* and do bill* or do work 
and apeod Httl* or no mooey is  th* 
proceaa. I t  woold aim ply add a  policy 
prorism* th a t  prowiad Sta ta  P a r a  
w ith  a rig h t of n b r o f io o o  a ra in a t 
an y  th ird -p an v  recover* S tate Farm 
policie* have contained aucn a p ro w  
n o n  to r a  ftw  year* a t least.

T he trouble with aubrogaooo ia 
th a t  it 1* a n  tq u iu b la  and imperfect 
r i f h t  Th* r e n t a l  m l* aa to tboa* 
insured* w ho have been fu lly  com­
pen sa ted . ha* been txprraaed by oor 
ru p rem aeo u rt in Coo per p. A rgonaut 
f n tu n n c t  C omoaniei.. S56 P i d  525. 
527 (AK i» 76). Our aupreme court 
loined a m aion  tv of other court* th a t 
rraaoncd th a t  it w a iu n f  i ir  and woold 
um uatlv  rn n c h  the ea rn e r to leave 
tha  en tire  burden of litigation to an 
m iu rtd  c la im ant, and th a t a party  
c la im ing  aubrogaaon  ihould, a t a 
m inim um , auffer a pro r a u  redaction 
in th* io b ro g to o n  claim  by the am o­
u n t of fee* and  coita  paid by th* 
p la in a ff  to g e n m tc  the fund out of 
w hich th* au b ro g ico n  interest waa 
• auafied . S ta ted  lim ply, in a c u e  
w hera a p la in a ff  paya 1  one-third 
con tingency  fee to hie or her a tto r­
ney. th* caa* acttlea with no co«t* 
expended, and  tha auorogated in te r­
est o f a m edical c a r t  provider equals 
Nine Thooaarid Dollar* iJ9.000 00). 
th a t  provider woold re en v t Six Th oo- 
•a n d  Dollar* lid  000 001 a t tha cm * 
of a*ttl*m cnl. If  th* p la in a ff h»A to 
pay a  th ird  to g e n e ra u  tb t  fund, why 
ahoo ldn 't tha carrier pay  a third to 
benefit from the p lain tiff*  effort*?

Subrogation h a a a iw a n  been view­
ed aa an  equitable concept, even if  
a ubrog a n n a  pro v u u u  a re coo tam ed 
w ith in  a form*I contract. Therefore, 
it haa long been tb t  rule in o o t t  
ita te a  th a t  th e  n g n t to (uorogaaon 
do** no t even a n te  until the im urrd  
pa rty  ia fultv com penaaud:

'Al lhouin tne m «n  i* eenutard thi i  
A ll iu te  not 1  imueuer  in m»*- 
»nf \nt mrdtcti 10 pumnlfi
i«»counnn#v»nnFtr«ac#r»a*ar3ihii 
A il iu i*  •  •uorovttiort tiitm i< mvand 
It ' •  vnaifO’ju o  mat oaxmfnc ol 
-Tuita Farm naouiiv oonr» i umita to 
Mr and Mr« Crtvmand • -»»i not oro* 
bidt Lf»rm •nin aut^oam »«nai u>oom 
^anaau tn«m /uilv (or in* mi«nn tnrv 
*^av» igat i ra  n a i r i K i u n  n f#f
«uadro banotnaroiioniimmoirar 
• u i m  noiamc l/ut svonc oourv oara 
«yflrovauon H i iA i i  a aourrvot »yncu
• Ot ̂ rrwtia • r<# •»•'••?.#

. r» .• ** 1 • f*. ia*
Wapi«M*a * i* p ; ;  ^  A n rill*

all thaw aaqo iub la  cotuider* tiona en­
tirely  too tediooa to daal with. State 
Farm '*  raapooaa ia E ndoraem ant No. 
602SBB. T h ia  m ay  placa S ta te  Farm  
in tha  poaihon  of baing  able to argue 
a  "covert f * ” qoeatioa  inatawd of a

ULATTACX3 AND CAUSES OF 
ACTION RELATED TO AMEND- 
ATO SY ENDORSEMENT NO. 
tmAMU

Taka look a : A J .  21J56.235 and 
JM LTh*** aacoona apply to policka 
entered into or ranrerrd on or after 
Aagtut 28. 1987. Th*»* aecdona re­
quire that nouca o f a reduction in 
coverage muat be mailed to the in­
la n d  twadty (20) day* before expira­
tion o f  a pereonal mauranea policy, 
or forty-five (45) day* before exp«ra­
tion o f a buoneaa or comm era  a I pol­
icy. andxhet-lha mailing muat be ov 
firat claaa mail and the inaurvr mo*t 
obtain a cen ifica ie  o f mailing from 
th* U.S. P o tu l Service. I* mailing of 
a copy o f the endc;a«m *ni enougn 
where iu  term* m ay not adequately 
communicate th* n.anner tn which 
coverage haa been reduced? Even if 
yourclient received, read, and under- 
atood th* andonem enL doea the in- 
auranee earner have the requirro 
crroficat* o f mailing from the U.S. 
Poatal Service? M ay thi* failure to 
give nooc*. coupled with the rea*o- 
nabl* expectation* dcctnnelaee var- 
louaca***collected al6  Wnt’tALaita 
Digcir. Second Edition. Imurance. 
Key Number M6J(11). provide a at- 
fen** 10  th* onerooa proviiion* of 
thia endoraemant?

Thainauranc* agent or broker mav 
provide the beat large: for rrcoverv 
where an inaured haa oeen turpnaeo 
and dim dvantagtd by thia endorae- 
ment or n o *  ainular erdoraement 
It ia my opinion that moet maurance 
agtnta and broker* do not appreciate 
tb« extant to which thi* esdoraexoest 
gut* coveragt otherwia* obtainable 
under tha MPC policy. It ia aiao m> 
opinion lhat few broker* or agent* 
hart dM cnbad tha pouobl* impact of 
thia endorMmant to thair cuatomen. 
Tha argument can eaailv be maae 
(hat 1 1 1 * exactly thi* aon of profts- 
iionaJ knowledge and advice Lhat 
agenu  and broker* nave a dutv to 
provide to their inaured*. and that 
the failure to provide lucn advice 11 
negligent. Thi* ia particularly j o  in 
face 0 1 the fact that a numoerototner 
com oeang im urance earner* ao not 
irapo** theae aoru of rntnction* on 
their medical paym enu coverage.

For tho»* of vou wno have not vet 
juffered a loee. the Be»t remeov mav 
nrapiv oe to vote witn vour teet and 
tecurr coverage irom a earner with­
out a auorogation proviiion in it* 
MPC coverage, or wno at a mm 
mum 1* willing tn nve with 1.**

equitable lim ita tion*  im poaad upon  
the aubrogaaon  proc***. 

rv . IN S  U R A N C E  R E F O R M .
Th* leg u la m u  began con tid tn n g  

insurance reform laat aaaaaoo. Lnau- 
rase* reform ia bkaly to W a u n n p or-
taat iaaa* b  It
might ba a good  W w  »  eepeaae y o e r  
cooearn about bautuJKw practieua
like thia to m m b e n  ot thw U giila- 
tura ta d  to r e a w l  that aaaadatory 
machcai payments covaragu b* maid* 
a pan  o f  Alaska'* mandaauejrtnau-
ranct law. Endorsement* roeh aa 
referred to above co ild be legiala- 
livelv voided.

V P O T E N T I A L  B A D  F A I T H  
CLAIM S.

The afore-aaid endorsem en t app- 
lit* wiser* " th*  in ju red  parson  h at 
hetn paid dam*g**"(«mph**i* added I 
of nay kind by the  d e fe n d a n t. M edi­
cal paym ent* coverage  is  u su a lly  
paid out befoir th ird -p a rty  cases a rc  
resolved. T h ii  11  p a ru c u la r lv  true  tn 
m afor-iniury cases w here  th e re  is an  
.idrqoat* source of recovery for pm in- 
tiff*  in ju rie s . W here l ia b ili ty  ia 
strong, where m edical axpen»«a are  
sigm ficanL but w here no  * * ttlrm en t 
haa vet ben m ade, will th e  e a rn e r  
have the courage to d en y  o r  elow pay  
medical paym ent* benefit*  on the  
theory lh a t  there  t* "n o c o v e ra g e ."  or 
th a t coverage will be reduced if  it 
ila ila  the  proceaa p en d in g  p l a i n a f f .  
receipt of m oney from tha  d e fen d an t?  
Ia it an  a c t of bad  fa ith  ( rao ra tly  con- 
firmud by oor *uprema c o u rt to be •  
tort and th* possible aub ject of a 
pum av*-d*m age aw ard :***  S ta te  
Farm Fire and C aJuaityC o. u. N ich o l­
son. O pinion No. 3465. J u ly  22. 1989) 
to refuee to prom ptly h o n o r  a m co ­
pay claim  pending  reao iu ao n  of a 
th ird -party  acaon?  Will th a  e a rn e r  
be found to  have aho : its e lf  m  it* cor­
porate foot w ithout m edical paym ent*  
coverage 10 h anal* th* hocpatai biila? 
Tima will iciL 

VI. S U M M A R Y  A N D  C O N C L U ­
SION. _________

If your client ia dam aged because 
of a re*tricar* medical paym rau  
endorsement lik* th* ona diacu**«d 
in thia arneJc.eonaider m u ck in g  the 
endorsement under the reasonable 
e*p«cuaona docu ine and aututorv 
notice proviiiona. Conaioer cause* of 
action *g*in*t tne agent/broker for 
negligent failure to advia* of the 
■eauctton in coverage and conaider 
bad-faithanaouniave-oamageciaim* 
againit the t im e r , tnould the car 
ner refu»e to provide medical p a y ­
ment* penning the outcom e ot under 
Ivmg third-panv litigation. I f  you 
erven t tuifereo a loaa. consider lec- 
in n *  cover*** from a com pany tnat 
roea not imooae *ucn r reatnctive 
•naoraementuoon meoicai oavm em t 
•'eneiita.

CLE Calendar



HOUSE LABOR AND CO\4MERCE COMMITTEE
ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811

(907) 465-3692

October 16, 1989

Jim Jordan, Act ing  D i r e c t o r  
D iv is ion  o f  Insurance -  DCED 
3601 C S t r e e t ,  S u i t e  722 
Anchorage, Alaska 99503

Dear Mr. Jordan;

As per your conversa t ion  w i th  my s t a f f ,  a ttached is  an a r t i c l e  in the 
Alaska Bar Rag regard ing  subrogation of  insurance c la im s .  Attacned also is 
a copy of  a b i l l  d r a f t i n g  request fo r  your in fo r m a t io n .

Please comment on the f o l lo w in g :

1. Does S ta te  Farm's endorsement, as described in  t h i s  a r t i c l e ,  
c o n s t i tu te  a reduct ion  in coveraoe tha t  r e q u i re s  n o t i f i c a t i o n  under AS 
21 .36 .235-260?

2 .  I f  so, d id  S t a t e  Farm conform to n o t i f i c a t i o n  requirements? Are they 
in the process of  doing so? Wil l  the D i v i s i o n  r e q u i r e  them to do so?

Is i t  a p p r o p r ia te  to p r o h i b i t  tne subrogat ion o f  c laims unless the 
in jured p a r ty  has been adequately compensated, in c lud ing  legal  fees? 
What are  the pros and cons o f  sucn a p r o h i b i t i o n  as f a r  as the 
inaustry  is concerned?

- .  Toes the D i v i s io n  a n t i c i p a t e  a oroolem p o t e n t i a l  bad f a i t h  c la ims, as 
out l ined  in paragraph "V" of  the at tached a r t i c l e ,  should sucn 
endorsements become more common?

. l o o k  rorward to your  response.  Please contact  me or  Ginger Bairn a t  
251-7629 i f  you have any questions or need a d d i t i o n a l  in fo rm at ion .

S in c e r e ly ,

^eoresenta t ive  Dave Donley,  Chai r  
-cuse -door and Commerce Committee

: ' l ike Schneider

Enclosure
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6-1394A
Ford
5/4/8L9

IN THE HOUSE BY DONLEY
HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION 

A BILL

For an Act entitled: "An Act relating to uninsured and underinsured motor

vehicle insurance."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.89.020(c) is amended to read:

(c) An insurance company offering automobile liability insur- 

ance, or offering an excess policy of insurance that extends coverage 

for automobile liability, in this state for bodily injury or death 

shall offer coverage prescribed in AS 28.20.440 and 28.20.445, with 

limits equal to at least the limit purchased voluntarily to cover the 

insured person's liability for bodily injury or death, for the pro­
tection of the persons insured under the policy who are legally enti­

tled to recover damages for bodily injury or death f rc m  owners or 

operators of uninsured or underinsured motor vehicles. The limit 
written may not be less than the limit in AS 28.20.440.

* Sec. 2. AS 28.20.445(c) is amended to read:

(c) If an insured is entitled to uninsured or underinsured 

motorists coverage under more chan one policy of motor vehicle liabil­

ity insurance, or under more than one coverage if two or more vehicles 

are insured under one policy, [THE MAXIMUM AMOUNT) an insured may 

recover under each policy or coverage [MAY NOT EXCEED THE HIGHEST 
LIMIT OF ANY ONE POLICY OR COVERAGE). When multiple policies or 

coverages apply, payment may be made in the following order of prior­

ity, subject to the limit of liability for each applicable policy or 
coverage:

-1-



WORK DRAFT WORK DRAFT WORK DRAFT

(1) a policy or coverage covering a motor vehicle occupied 
by the injuiad person at the time of the accident;

(2) a policy or coverage covering a motor vehicle that came 
into direct contact with the insured while a pedestrian; and

(3) a policy or coverage covering a motor vehicle not 
involved in the accident under which the injured person is an insured 
or a named insured.

-2-
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Finley
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WORK DRAFT WORK DRAFT WORK DRAFT

BY THE LABOR AND
IN THE HOUSE COMMERCE COMMITTEE

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to subrogation provisions in insur­

ance policies."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 21.42 is amended by adding a new section to read:

Sec. 21.42.285. LIMITATION ON SUEROGATION RIGHTS. Notwithstand­

ing any other provision of law, an insurance policy must provide that 

the insurer is not subrogated to the rights of the insured until the 

insured has been fully compensated for the loss, including costs and 
attorney fees incurred by the insured and related to the loss.

* Sec. 2. APPLICABILITY. The provisions of AS 21.42.285, added by sec.

1 of this Act, apply to contracts of insurance entered into after the
effective date of this Act.




