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IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 409 (Judiciary)

IN THE LEGISLATURE OT THE STATE OF ALASKA 
SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
6 For an Act entitled: "An Act relating to the reform of certain environ-
7 mental conservation laws and the administrative
8 penalties for their violation; amending Rule 82,
9 Alaska Rules of Civil Procedure."
10 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
11 * Section 1. AS 46.03.020(6) is amended to read:
12 (6) at reasonable times enter and inspect with the consent
13 of the owner or occupier any property or premises and copy records to
14 investigate either actual or suspected sources of pollution or con-
15 tamination or to ascertain compliance or noncompliance with this
16 chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart-
17 : ment, permit, approval, or acceptance issued under this chapter,
18 AS 46.04, or AS 46.09; the department shall maintain as confidential
19 [A REGULATION WHICH MAY BE ADOPTED UNDER AS 46.03.020 - 46.03.040;]
20 information and records relating to secret processes^ fOR] methods of
21 manufacture, and other information and records as agreed by the de-
22 partment and the owner or occupier of the property, discovered during
:3 the investigation [IS CONFIDENTIAL];

* Sec. 2. AS 46.0^.020 is amended by adding a new paragraph to read:
3 5 (14) at reasonable times enter and inspect the property or

premises of a pervasively regulated facility and copy relevant records 
to investigate either actual or suspected sources of pollution or con­
tamination or to ascertain compliance or noncompliance with this 
chapter, AS 46.04, AS 46.09, or with a regulation, order of the
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department, permit, approval, or certificate issued under this chap­
ter AS 46.04, or AS 46.09; the department shall maintain information 
and records relating to secret processes or methods of manufacture 
discovered during investigations as confidential; in this paragraph 
"pervasively regulated facility" means a facility where activities or 
operations are or were conducted that affect a significant public 
interest and that the department comprehensively regulates.
Sec. 3. AS 46.03.170(f) is amended to read:

(f) A variance or renewal granted under this section may not be 
construed to prevent or limit the application of the [EMERGENCY] 
orders of the commissioner issued under AS 4C.03.820 and 46.03.850.
Sec. 4. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. ADMINISTRATIVE PENALTIES FOR POLLUTION. (a) 
The department may assess an administrative penalty against a person 
who violates or causes or permits to be violated a provision of this 
chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart­
ment, permit, approval, or certificate issued under this chapter, 
AS 46.04, or AS 46.09.

(b) AS 44.62 does not apply to administrative proceedings con­
ducted or judicial review sought under this section.

(c) An administrative penalty assessed under this section may 
not exceed $25,000 a day for each violation. Each violation is a 
separate and distinct offense and where the violation continues fr 7tn 
day to day, each day constitutes a separate violation. In determining 
the amount of a penalty assessed under this section, the department 
shall consider the effect of the violation on the public health or the 
environment, a prior history of violations, deterrence of future 
violations, and other factors that the department considers relevant.

(d) The assessment notice shall be personally served on or sent 
409(Jud) -2-



by certified mail, return receipt requested, to the person affected. 
An adminirtrative penalty assessed under this section becomes final 30 
days after receipt of the assessment notice unless an administrative 
hearing is requested. Failure to request an administrative hearing 
within 30 days after receipt of the assessment notice constitutes a 
waiver of the right to an administrative hearing and to judicial 
review.

(e) After the conclusion of the administrative hearing, the 
department may modify, rescind, or affirm the administrative penalty. 
A person against whom an administrative penalty is assessed may obtain 
judicial review of the administrative penalty by filing a notice of 
appeal in the superior court within 30 days after the department's 
issuance of the administrative hearing decision. The court may set 
aside the administrative penalty only if the administrative record, 
taken as a whole, does *not contain a reasonable basis to support the 
finding of violation or the amount of penalty assessed by the depart­
ment. Except as provided in this section, the validity, amount, and 
appropriateness of the administrative penalty are not subject to 
judicial or administrative review.

(f) Action by the department under this section does not limit 
or otherwise affect the authority of the department to enforce this 
chapter, AS 46.04, or AS 46.09, or to recover damages, restoration 
expenses, investigation costs, court costs, and attorney fees. The 
court shall se,. off the administrative penalty amount paid under this 
section against a civil penalty subsequently awarded by a court 
against the person for the same violation under AS 46.03.760.

(g) The assessment of an administrative penalty under this 
section does not affect the obligation oi a person to comply with this 
chapter, AS 46.04, AS 46.09, or with a regulation, order of the
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i department, permit, approval, or certificate issued under this chap
2 ter, AS 46.04, or AS 46.09.
3 (h) If a person fails or refuses to pay an administrative penal-
4 ty assessed under this section after the penalty has become final, the
5 attorney general may bring an action to collect the penalty and the
5 defendant is liable for
7 (1 ) the amount of the administrative penalty assessed;
g (2 ) interest from the date the department issued the as-
9 sessment notice under (d) of this section;
10 (3) full reasonable attorney fees and costs incurred by the
11 state in the collection action; and
12 (4) a nonpayment penalty for each quarter year in which the
13 assessment remains unpaid of 2 0  percent of the assessed administrative

14 penalty.
15 *  Sec. 5. AS 46.03.850 is'repealed and reenacted to read:
15 Sec. 46.03.850. COMPLIANCE ORDER. (a) When, in the opinion of
17 the department, a person is violating or is about to violate a pro-
i.l vision of this chapter, AS 46.04, AS 46.09, or AS 03.05, or of a
n regulation, order of the department, permit, approval, or certificate
?o issued under this chapter, AS 46.04, AS 46.09, or AS 03.05, or is
2 ? otherwise endangering or creating the potential of pollution of the

surface or subsurface air, land, or water within the jurisdiction of 
the state, the department may issue a compliance order.

(b) The compliance order shall be personally served on or sent 
by certified mail, return receipt requested, to the person affected. 
Service is complete on a corporation upon receipt by an officer of the 
corporation or by its registered agent and on a partnership on receipt 
by a partner. The compliance order is effective on receipt. A re­
quest for an administrative hearing under (c) of this section does not 
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stay the provisions or deadlines set out in the compliance order.
(c) The person affected may request an administrative hearing 

within 30 days after receipt of the compliance order. Failure to re­
quest a hearing within 30 days after receipt of the compliance order 
constitutes a waiver by the person of the right to an administrative 
hearing and to judicial review.

(d) After the conclusion of the administrative hearing, the 
department may modify, rescind, or affirm the compliance order. The 
affected person may obtain judicial review of the compliance order by 
filing a notice of appeal in the superior court within 30 days after 
the department's issuance of the administrative hearing decision. The 
court may set aside the compliance order only if the administrative 
record, taken as a whole, does not contain a reasonable basis to 
support the provisions of the compliance order or the department's 
decision to issue the compliance order. Except as provided in this 
section, the compliance order is not subject to judicial or adminis­
trative review.

(e) The Administrative Procedure Act (AS 44.62) does not apply 
to administrative proceedings conducted or judicial review sought 
under this section.

(f) A compliance order issued under this section is an order of 
the department for purposes of this chapter, AS 46.04, AS 46.09, and 
AS 03.05.

(g) The attorney general may seek enforcement of a compliance 
order by bringing an action in superior court. In an action to en­
force a compliance order, the attorney general may recover full rea­
sonable attorney fees and coses incurred by the state in maintaining 
the action.

* Sec. 6. AS 46.03 is amended by adding a new section to read;
-5- cSIn. 409(Jud)



Sec. 46.03.861 . ENVIRONMEWlnL AUDITS. (a) As part of a judi­
cial or administrative enforcement action, the commissioner may re­
quire a person to conduct an environmental audit and to prepare and 
submit to the commissioner an environmental audit report.

(b) Each environmental audit shall be performed by a qualified 
independent contractor selected by the person required to conduct the 
audit. The selection of the independent contractor is subject to the 

3 approval of the commissioner.
g (c) In this section

e
7

10
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i
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(1 ) "environmental audit" means a systematic, documented, 
periodic, and objective review, of a person's operations, practices, 
and performance related to meeting each applicable environmental 
standard and requirement, including permit conditions;

(2 ) "environmental audit report" means a written report
]5 that candidly and thoroughly presents findings from a review, con-
15 ducted as part of an environmental audit, of a person's environmental
17 operations, practices, and performance.
18 * Sec. 7. The provisions of AS 46.03.761(h)(3), as added by sec. 4 of
19 this Act, have the effect of amending Alaska Rule of Civil Procedure 82 by
20 allowing the recovery of full reasonable attorney fees and costs in certain
2 1 actions.

* Sec. 8 . AS 46.03. 761 (h)(3), as added by sec. 4 of this Act, takes 
-,3 effect only if sec. 7 of this Act receives the two-thirds majority vote of
, each house of the legislature required by art. IV, sec. 15, Constitution of 
the State of Alaska.

* Sec. 9. The provisions of AS 46.03.850(g), as added by sec. 5 of this
Act, have the effect of amending Alaska Rule of Civil Procedure 82 by
allowing the recovery of full reasonable attorney fees and costs in certain 
actions.
CSHB 4 0 9 (J u d )  - 6 -



J * Sec. 10. AS 46.03.850(g), as added by sec. 5 of this Act, takes
I

2 effect only if sec. 9 of this Act receives the two-thirds majority vote of
3 each house of the legislature required by art. IV, sec. 15, Constitution of 

the State of Alaska.4 ||
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STATE OF ALASKA  
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Title : "An Act relating to the refirm of

certain environmental conservation laws..."
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Components :__ Operations,
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PERSONAL SERVICES
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PART-TIME 
TEMPORARY

-0- -0- -0- -0- -0- -0-

ANALYSIS : (Attach a separate page if necessary)
Please see the attached analysis.

R U J  i L
Prepared by:  Richard I. Pegues, D o c t o r ___________________________ phone : ̂ __________

Division • Administrative Services Os . n-jt* • February 26, 1990

Approved by Commissioner : Douglas B. BailyV Attorney General .  February 26, 1990
Agency : Department of Law______________________________________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget y 2
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C O NT IN UA TI O N of FISCAL NOTE ANALYSIS

For Bill /Resolution No. CSHB 409 (jud)

The committee substitute for HB <*09 changes the state's environmental 
conservation laws in four important respects.

First, section 1 amends AS 46.03.020(6) to provide that the Department of 
Environmental Conservation may copy records during a voluntary inspection to investigate 
either actual or suspected pollution or contamination or to ascertain compliance or 
noncompliance with AS 46.03, AS ,l6.04, or AS 46.09. Section 2 adds a new paragraph to AS 
46.03.020 that grants to the Department of Environmental Conservation the right to enter and 
inspect the property or premises of a pervasively regulated facility and copy records to 
investigate either actual or suspected sources of pollution or contamination or to ascertain 
compliance or noncompliance with AS 46.03, AS 46.04, oi AS 46.09. The bill defines 
pervasively regulated facility as a facility where activities or operations are or were 
conducted that affect a significant public interest and that the Department of Environmental 
Conservation comprehensively regulates.

Second, section 4 amends AS 46.03 by adding a new section that establishes 
a system of administrative penalties for pollution. Under the section, an administrative 
penalty not to exceed $25,000 a day for each violation may be assessed against a person who 
violates or causes or permits to be violated a provision of AS 46.03, AS 46.04, or AS 46.09.

Third, section 5 repeals and reenacts AS 46.03.850 to give the Department of
Environmental Conservation the power to issue binding compliance orders, coupled with a
formal administrative review/appeal process. Under existing law, the department notifies 
a person of its determination that a violation exists, or is abojt to exist, and the person 
is given time to file a report stating measures have been and are being taken, or are 
proposed to be taken, to correct or control the conditions outlined in the determination 
notice. At this time, a compliance order can be issued only after all of these steps have 
been taken.

Fourth, section 6 would amend AS 46.03 by adding a new section that provides 
that the commissioner of environmental conservation may require a person to conduct an 
environmental audit and to prepare and submit an environmental audit report, as part of a 
judicial or administrative enforcement action.

It is impossible to predict what additional costs, if any, the Department of
Law may experience if this bill is adopted. On the one hand, the bill's provisions greatly
streamline existing enforcement procedures, thereby reducing attorney resources currently 
used for litigation and lengthy settlement negotiations. On the other hand, these improved 
procedures may result in increased enforcement and require additional resources. 
Nevertheless, to the extent that increased enforcement may outweigh the efficiencies provided 
by the bill, any resulting cost will be borne by the oil and nazardous substance fund, 
provided under AS 46.08 and AS 46.0b, as well as federal fund sources such as the federal 
LUST Trust and the federal Superfund.

p :p e__ :___ of



SENT’ 3Y:Xerox TeIecooier 7020 : 2-26-90 ; 12:15 : 1234:6- 3074:5456;

STATE OF ALASKA BILL VERSION: CSH3 409. Mudlclarv)
1990 LEGISLATIVE SESSION PUBLISH DATE: 2/21/90

FISCAL NOTE
R E Q U E S T : ________

Revision Daw:_________________________ A«nev AffotMi: Environmental Conservation
Tide: An Act relating to Environmental BRU* -nvlronaencal Quality "
Law Re:orm------ ---- — — ------  Administrative Services

Sponsor: Representative Mike Davis Components: Administrative Services
Requestor:House Judiciary _

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

112.0 112.0 112.0 112.0 112.0 112.0
5.0 5.5 5. o 5.0 5.6 5.0

20,0 20.0 20.0 20,0 20,0 20.0
2.0 2,0 __ 2 ,JO 2.0 2.0 2.0
10.0 10.0 ___ . 10,0 .. -10.0 10.0
n n . n f! n
n 0 _ 0 . _ . ._ Q Q

....5 . . .0 .... 0 0 0 0
TOTAL OPERATING 149.0 149.0 149.0 149.0 149.0 149.0

1 CAPITAL 0 0 0 0 0 O'

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)
GENERAL FUND 149.0 149,0 149.0 149.0 149.0 149.0
FEDERAL FUNDS 0 0 0 0 0 0
OTHER 0 0 . . . .  0 0 0 0

..TCOAL ____ 149.0 J J tU l____

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

2 2 2 2 2 2
0 0 0 :. .. ’ n
n - 22. . 0 J2_ _ _ _ _ ~  i  - 0

ANALYSIS : (Attach a separate page if necessary)
The fiscal impact for ?Y 90 would be zero. Analysis is attached.

Prepared by: Sail Gatfcaa---------------------------------------------- Phone : .A6fc.-6£P.
Division : Adniniatraciva Services________ Date : 2/23/90

Approved by Commissioner:   Date: 2/ 2 6 / M_____
Agency: -ovironnental C ? ___________

Distnbution (by preparer):
Legislative Finance 
Legislative Sponsor 
Roque* tor
Office of Management and Budget 1OffgC . C)f
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House Bill 409 
2/21/90 Version

Section 4 of this bill gives the Department new authority to 
assess administrative penalties for violations of laws and 
regulations designed to protect the environment. Due process, 
under this bill, allows for a hearing to be held prior to the 
assessment of tnnalties. Since DEC does not currently have this 
authority, we do not have any positions capable of performing 
these functions. Therefore, the Department would need one 
hearing officer and a paralegal to conduct the hearings required 
before assessment of administrative penalties.

Contractual($12.0) includes court reporter, transcripts, and 
professional contracts.

Position 100 200 300 400 500 Total

Attorney III 
Paralegal Assistant II 
(Contractual)

£>■ 
cr>

-N 
00
 

» 
• 

o 
o 5.0 8.0

,12.0

o 
o
 

• 
* 

H 
H 5.0

5.0
$87.0
$50.0
$12.0

TOTALS 112.0 5.0 20.0 2.0 10.0 $149.0
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This position vlll be necessary to perform the 
functions required in this legislation. The 
adninistratlve penalty process allows for a 
hearing to be held prior to the assessment of 
penalties, if review is sought, within 30 days. 
This position will review these proposed 
penalties, do legal research, conduct hearings, 
evaluate the case, and wake an assessment as 
to the appropriateness of penalties. We do not 
currently have anyone on staff qualified to 
perform this function.
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Agency FjtvI ronnent al ConflcrvaLlon 

BRU Adtiinist rat lve Services

Component Administrative Services

ragci_ o T _ i 
Revised Dale

FYS
II

Tyfeof Riyowfiture

TaU llV rsM il So v ica

ro*Hlon T«V  
P a r a le g a l  A s s is t a n t  11

No.nl ftohiont R»«£*/Sttj>
 L6A-

GF IVt̂ rxn Rf i trp< ■ 1005

Incaiiofl

Juneau
Rkdien Din rid

InstlllmUa
This ponttton will ansisC the hearing ofFlcer 
to determine administrative penalties. Hill 
perform research, help review ensea, organize 
hearings and otherwise enmire that the hearing 
process is carried out in an appropriate and 
timely Banner.
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S T A T E  OF ALASKA 
1990 LEGISLATTVB SESSION

REQUEST:

Bill Version: C8 for C8HB409 (JuJ) 
Publish Data: 2/80

FISCAL NOTE

Revision Date 2/26/80  
Titlo;

Agency Affected: 
'BRU:

Sponsor:
Requestor:

An Aot relating to the reform of cer­
tain environmental conservation laws...
Davli. Brown, Koponan, Navarre... Components:

Alaoka Court Systom 
Trial Court®

EXPENDITURES/REVENUES: (Thouaanda of Dollars)
OPERATING FY 90 FY 91 FY 92 FY 93 FY 94 FY 95

Personal Services
Travel
Contractual
Supplies
Equipment
Land Sc Structures
Orants Sc Claims
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL |

REVENUE

FUNDINO: (Thousands of Dollars)
General Funds 0.0 0.0 0.0 0.0 0.0 0.0
Federal Funds
Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS!
Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if  necessary)

No fiscal Impact.

Prepared by: 8 tran^ srq; Gonar&ljlounaol
Division: AlaiXa Court 8ystom  ______________

Approved Admlnlstratlv? Director
Agency: Alaska Court 8ystem _________________________

Distribution (by preparer):
Legislative Finance 
Legislative Sponsor 
PUou44tor
Office of Management A  Budget 
Impacted Ageocy(lee)

Pbooe:
Dale:

Date;
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Alaskan Wilderness Sailing Safaris
16th Season

Honorable Peter Goll 
Alaska State Legislature 
P.O. Box V (MS 3100) 
Juneau, AK 99811

February 12, 1990

V

Dear Honorable Peter Goll:

It is indeed a sign that change is necessary when the President of Alyeska 
Pipeline Service Company and Alaskan Wilderness Sailing Safaris agree. Mr. 
Hermiller's recent statements that DEC's budget and regulatory procedures 
need to be strengthened and enforced more equitably, however, do have our 
support.

AWSS believes that HB 409 and H3 315 re essential first steps towards achiev­
ing better DEC enforcement of environmental laws through administrative pen­
alties, no pre-entorcement review oi compliance orders, citizen suits 
(HB315), and environmental audits.We believe this bill will reduce the "over­
kill" aspects of the current legislation and provide greater fairness to 
small businesses who abide by DEC regulations. In the past DEC penalties were 
so severe, they were rarely used because of the adverse economic effect on 
the polluter. However, this hurts competing businesses who do abide by DEC 
regulations, as we must also compete in the same marketplace.Alaskan Wilder­
ness Sailing Safaris supports HB 409 because it gives greater flexibility, is 
more economical and efficient.

We support changing Section 2 (14) "at reasonable times" to "at any time", 
"pervasively regulated facility" to "permitted facility, " and defining envi­
ronmental audit to include "engineering audits." Please pass HB 409 and HB 
315 out of committee promptly with a "Do Pass."

Sincerely yours,

R. James Lethcoe

Alaskan Wilderness Sailing Safairs

P.O. Box 1313. Valdar. AK 99686. Phone: (907) 835-5175 (ScpL 15 lo May 15) 
P.O. Box 701. Whiit.cc, AK 99686. Phone (907) 835-5175 (May 15 lo Sept. 15)



MICHAEL S .  O'MEARA 
P.O .  BOX 1125 
HOMER, AK 99603

FEBRUARY 11, 1990
REPRESENTATIVE PETER GOLL 
ALASKA STATE LEGISLATURE 
P .O .  BOX V (MS 3100)
JUNEAU, AK 99811

DEAR REPRESENTATIVE GOLL:

As I  understand it, HB 409, relating to reform of environmental 
conservation laws and enforcement, is now in the House Judiciary 
Committee. Since you are co-chairman of the committee, I want to 
express my support for the bill.

Given the constraints imposed upon the Department of Environ mental 
Conservation, it is easy to understand why it has been impossible 
to enforce regulations to date. It is time to give our regulators 
the tools they need to c l a m p  down on the p e t r o l e u m  industry. As 
a citizen, I feel that I have a right to reasonable protection 
from both chronic and catastrophic pollution, and I am counting 
on you folks in the legislature to help see that I get it.

Unfortunately, I have not had the time to study the bill to the 
degree necessary for detailed discussion of each section. Let me 
instead just explain what I think the bill should accomplish.

The DEC or other regulatory agencies should have whatever access 
they need to check on the activities of the petroleum industry 
w h e n e v e r  there is a need to do so. Since to my mind every part 
of the industry qualifies as a "pervasively regulated facility", 
there should be no qualifying language —  period.

Agency personnel should be able to carry out unannounced 
inspections of all facilities. They should have access and be 
able to copy all documents or records. There should be 
authority to apply administrative penalties, issue comliance 
orders, or close down operation of a facility on the 3pot. 
Environmental audits should be conducted by DEC for all 
facilities on a periodic basis.

Certainly, the industry should have the right to appeal any 
findings or actions by a regulatory agency, but should not be able 
to delay or deter the application and enfocciuent of regulations.

It is vital that we do a better job of regulati »g the p e t r o l e u m
industry and protecting environmental quality and public health.
You have my support and encouragement for passage of this bill.



Alaska State Legislature
Representative  M ike Davis D istric t 19
P.O. Box V  Interim wifice:
Juneau. A lu b  99811 PO. Box 81435
(907) 465-4930 Fairbanks, Alaska 99708

1907)456-8161

TO: All Members
House Resources Committee

FROM: Rep. Mike Davis

DATE: February 6, 1990

RE: CS for HB 409

HB 409 addresses the critical need for a stronger regulatory 
presence when it comes to pollution violations. In recent years the 
state has been plagued by hundreds of oil, chemical and hazardous 
waste spills, many of which the state has been forced to clean up 
at its own expense. During my visits to cleanup sites on the North 
Slope, in the Interior and in Prince William Sound, it became clear 
to me that tougher rules are desperately needed if we are going to 
keep industry to its obligation to clean up pollution.

After listening to the Oil Spill Commission's presentation to the 
House Resources Committee, I have proposed several changes which 
compliment recommendation #13 of the Commission's Executive 
Summary. HB 409 would accomplish the following:

1) Allow the DEC access to inspect regulated facilities without 
consent of the operator. DEC officials have expressed frustration 
at being barred or delayed from entering sites in order to make 
routine and specific investigations. This provision allows 
immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy 
administration penalties of up to $25,000 per day for pollution 
violations and provide for an appeal process. Administrative 
penalties will provide for an economical, efficient and consistent 
system to deal with pollution matters. This is similar to federal 
law and may soon be required by the EPA.

3) Allow the Commissioner to require environmental audits, so that 
the state and industry can "Trouble shoot" pollution problems 
before they become unmanageable.
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4) Eliminate "pre-enforcement review" of compliance orders. Today, 
industry is allowed to challenge the orders before they go into 
effect, tying the hands of regulators and delaying timely solution 
of pollution problems. Under this change, stopping the pollution 
will get top priority. Challenges to the orders would get a hearing 
after correction has begun.

Special Note:

Criminal penalties included in the original HB 409 have been 
removed in the CS. Negotiations are underway to include them in HB 
315.

I thank you for your consideration of this legislation.



Sectional Analysis - CS__to HB 409

Section #1.

This section revises the DEC's present general access authority to 
include the right to copy records. This section also clarifies the 
present access provisions' scope. Note that it continues the 
present sections requirement that the DEC obtain consent for access 
from the owner of occupier of the premises.

Section #2.

Allows the DEC access to "pervasively regulated facilities" to 
investigate suspected sources of pollution without the owners 
consent. Although access to facilities is required under most 
permits issued by the state, agencies have wound up in court over 
the particulars of when and where officials can investigate. These 
court delays have had the effect of limiting the states ability to 
enforce pollution laws. Constitutional law provides that a 
lessened expectation of privacy exists for pervasively regulated 
facilities and activities. A "pervasively regulated facility" is 
defined as a facility where the operations affect a significant 
public interest and are comprehensively regulated by the DEC.

Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties 
procedure for violation of DEC's statutes, regulations orders or 
permits. The amount may not exceed $25,000 per day for each 
violation. Current procedures for addressing violators are long, 
cumbersome and expensive process that hamper the state's ability 
to deal with pollution problems. This section establishes an 
administrative review process, separate *rom the courts, that 
streamlines the process of adjudicating these claims. Many states 
already have administrative penalties procedures. The EPA may soon 
require states to have a similar process in place. Section #4 also 
provides for an administrative hearing and judicial review of the 
penalties ordered.



Section #5.

Allows for a compliance order to become effective immediately to 
start cleanup up of a cc. iminated site or to stop an ongoing 
pollution incident. Presently, industry can challenge compliance 
orders before implementation, causing substantial delays, to the 
detriment of the environment and public health. This section also 
provides for an administrative hearing and for judicial review of 
the hearing decision.

Section #6.

Allows the Commissioner to require environmental audits conducted 
by in independent contractor. An environmental audit is an 
objective and systematic analysis of a facility's operations to 
insure compliance with state environmental laws and to spot 
pollution problems before they become unmanageable. The EPA uses 
a similar process that has been very successful.
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From: Rep. Mike Da

Re: HB 409

Date: February 12, 1990

The CS for HB 409 passed out of the Resources Committee addresses 
the critical need for a stronger regulatory presence when it comes 
to pollution violations. In recent years the state has been plagued 
by hundreds of oil, chemical and hazardous waste spills, many of 
which the state has been forced to clean up at its own expense. 
During my visits to cleanup sites on the North Slope, in the 
Interior and in Prince William Sound, it became clear to me that 
tougher rules are desperately needed if we are going to keep 
industry to its obligation to clean up pollution.

After listening to the Oil Spill Commission's presentation to the 
House Resources Committee, I have proposed several changes which 
compliment recommendation #13 of the Commission's Executive 
Summary. HB 409 would accomplish the following:

1) Allow the DEC access to inspect regulated facilities without 
consent of the operator. DEC officials have expressed frustration 
at being barred or delayed from entering sites in order to make 
routine and specific investigations. This provision allows 
immediate entry at all reasonable times.

2) Allow the Commissioner of Environmental Conservation to levy 
administration penalties of up to $25,000 per day for pollution 
violations and provide for an appeal process. Administrative 
penalties will provide for an economical, efficient and consistent 
system to deal with pollution matters. This is similar to federal 
law and may soon be required by the EPA. Judicial review is also 
provided under the section.

3) Allow the Commissioner to require environmental audits, so that 
the state and industry can "Trouble shoot" pollution problems 
before they become unmanageable. Environmental audits are used on 
both a state and federal level with considerable success, hundred 
of corporations have voluntarily adopted environmental audit 
program.

4) Eliminate "pre-enforcement review" of compliance orders. Today, 
industry is allowed to challenge the orders before they go into



Sectional Analysis - CS to HB 409 Feb. 8, 1990

Section #1.

This section revises the DEC'S present general access authority to 
include the right to copy records. This section also clarifies the 
present access provisions' scope. Note that it continues the 
present sections requirement that the DEC obtain consent for access 
from the owner of occupier of the premises.

Section #2.

Allows the DEC access to "pervasively regulated facilities" to 
investigate suspected sources of pollution without the owners 
consent. Although access to facilities is required under most 
permits issued by the state, agencies have wound up in court over 
the particulars of when and where officials can investigate. These 
court delays have had the effect of limiting the states ability to 
enforce pollution laws. Constitutional law provides that a 
lessened expectation of privacy exists for pervasively regulated 
facilities and activities. A "pervasively regulated facility" is 
defined as a facility where the operations affect a significant 
public interest and are comprehensively regulated by the DEC.

Section #3.

Are housekeeping measures.

Section #4.

Establishes a new section creating an administrative penalties 
procedure for violation of DEC's statutes, regulations, orders or 
permits. The amount may not exceed $25,000 per day for each 
violation. Current procedures for addressing violators are long, 
cumbersome and expensive process that hamper the state's ability 
to deal with pollution problems. This section establishes an 
administrative review process, separate from the courts, that 
streamlines the process of adjudicating these claims. Many states 
already have administrative penalties procedures. The EPA may soon 
require states to have a similar process in place. Section #4 also 
provides for an administrative hearing and judicial review of the 
penalties ordered.



Section #5.

Allows for a compliance order to become effective immediately to 
start cleanup up of a contaminated site or to stop z 1 ongoing 
pollution incident. Presently, industry can challenge compliance 
orders before implementation, causing substantial delays, to the 
detriment of the environment and public health. This section also 
provides for an administrative hearing and for judicial review of 
the hearing decision.

Section #6.

Allows the Commissioner to require envi. ^nmental audits conducted 
by in independent contractor. An environmental audit is an 
objective and systematic analysis of a facility's operations to 
insure compliance with state environmental laws and to spot 
pollution problems before they become unmanageable. The EPA uses 
a similar process that has been very successful.



Alaska State Legislature

Legislative Research Agency 'J|

February 6, 1990

MEMORANDUM

TO: Representative .tike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer
Legislative Anal c

RE: Administra^1 ar ties
Research Req. ... 156

You asked which Alask . state agencies have the authority to assess penalties 
for violations of their regulations and statutes. You also wanted to know if 
agencies in other state governments have this uthority. Specifically, you asked 
how authority for imposing an administrative penalty has been granted to agencies 
similar to the Alaska Department of Environmental Conservation (DEC); if the 
Environmental Protection Agency (EPA) requires administrative penalty authority 
for Resource Conservation and Recovery Act (RCRA) certification; and what the 
fiscal impact of such programs might be.

Summary

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.30-
44.62.630). Under this section, the DEC has limited powers of administrative 
adjudication but does not have the general authority to assess administrative 
penalties.

Twenty-eight states and the federal government have administrative penalty 
systems for enforcing RCRA standards. States which have adopted administrative 
penalty systems have found them to save time and money; to be a more effective 
means of enforcement; and to be a more equitable means of punishment.

The Environmental Protection Agency (EPA) and the General Accounting Office (GAO) 
recommend that all states adopt administrative penalty systems to manage and 
enforce regulations concerning the environment.

Administrative Penalty Authority

P.O. Box Y 
Juneau. AK 99811-3100 
Phone: (907) 183-3991 
Fax: (907) 183-3331

In Alaska, the authority to assess administrative penalties is granted to certain 
state agencies under Article 8 of the Administrative Procedure Act (AS 44.62.300-
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44.62.630). The power of administrative adjudication is limited to the named 
functions of the agencies listed under AS 44.62.330(a) (see Attachment A).

Further restrictions are outlined in AS 44.62.330(d). According to the Attorney 
General, "The policy of § 44.62.330(d) is to limit the adjud.cation procedure 
set forth in the Act to procedural matters, and matters regarding which the 
agency must make substantial determinations of fact."1 The purpose of this act 
is to prescribe a fair procedure for determinations of fact. The powers of 
administrative adjudication do not extend to situations where facts have been 
determined by the courts.

Administrative penalty authority is a power commonly assigned to both state and 
federal agencies. The Department of Public Safety's ability to issue traffic 
citations is a typical example of a state-level administrative penalty authority. 
The Environmental Protection Agency's ability to assess fines for pollution and 
hazardous waste violations is an example of federal administrative penalty 
authority. Some states have administrative law judges who determine the 
penalties for a variety of violations; others rely upon hearing officers assigned 
to specific agencies to assess penalties.

In general, the system of administrative law judges and hearing officers is 
preferred to civil or criminal court systems because less time and cost are 
involved. Administrative law judges and hearing officers are able to solve a 
greater number of cases in a shorter period of time. They are also able to 
correct a greater number of violations. Strict administrative procedures and 
penalty matrixes make enforcement procedures less arbitrary and more consistent. 
Like a person who intentionally parks in a no parking zone, companies know in 
advance what the penalties and procedure will be if they are found in violation 
of certain regulations.

Relying upon acministrative law judges and hearing officers may foster a more 
cooperative atmosphere between industry and administrators than is found in a 
court room. However, if an agreement cannot be reached by the administrative 
process, the right of appeal to the higher courts is arvays available under 
administrative penalty procedures.

Department of Environmental Conseivation (DEC)

The Alaska DEC has been given the powers of administrative adjudication under 
AS 44.62.330(a) sections (27), (30) and (44) with reference to AS 17.20 (Alaska 
Food, Drug, and Cosmetic Act), AS 18.35.010-18.35.090 (regulation of tourist and 
trailer camps, motor courts, and motels), and AS 46.03 respectively.

1 1963 Opinions of the Attorney General No. 10, pp. 2-3.
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DEC procedure for determining violations and assessing penalties is outlined in 
AS 46.03. If an investigation or inspection uncovers a violation, the usual 
procedure is to first issue a notice of violation which spells out the statute 
or regulation violated and describes what needs to be done to come back into 
compliance. If this does not resolve the situation, or if a situation is more 
serious and complex, a compliance order is issued.

Compliance orders may be issued either with the consent of the violator or 
unilaterally by DEC. Compliance orders by consent are a binding contract where 
the violator agrees to meet a specified compliance schedule. An agreed amount 
of penalty may be levied as part of the compliance order or as punishment for 
not meeting the compliance schedule. Unilateral compliance orders, on the other 
hand, are not contractual in nature and do not include fines or penalties.

If a violator fails to follow either a consent or unilateral compliance order, 
DEC may then file civil or criminal charges. The commissioner of DEC also has 
the authority to put an immediate stop to a violation by issuing an Emergency 
Order. Emergency Orders are typically issutd only once or twice a year and 
involve violations which have a high potential of causing a public health hazard 
(e.g., broken sewage line). If the violation is not grieyous out nonetheless 
a relatively major problem (e.g. the discharge of muddy water into a spawning 
stream), the commissioner may seek an injunction from the court.

Other States

Twenty-eight states have adopted administrative penalty systems for the 
enforcement of their environmental protection statutes. The systems in three 
of these states is described below.

State of Washington

Washington State's Department of Ecology has authority to levy penalties of up 
to $10,000 per day for violations of the state's environmental protection 
statutes. Once a violation is discovered, the commissioner issues a notice of 
violation describing the regulations violated and amount of penalty assessed. 
Accompanying the notice of violation is an order for corrective action to be 
taken. Refusal or failure to comply is considered a separate violation and 
allows for additional penalties. The violator has ten days to appeal his or her 
case to the Pollution Control Hearing Board. This board is appointed by the 
governor and is under the jurisdiction of the Department of Ecology. The 
Pollution Control Hearing Beard then conducts a formal hearing and passes 
judgment as to the appropriateness aid amount of penalty assessed. This decision 
may be appealed to the Washington Superior Court.
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According to Jerry Ackerman, Assistant Attorney General for the Department of 
Ecology, most notices of violation and compliance orders are not appealed. The 
few cases that do go before the Pollution Control Hearing Board take an average 
of ten to twelve weeks to resolve (as compared to th previous judicial system 
that took an average of one and one half years to complete). Of those cases that 
receive hearings, approximately one quarter are appealed to superior court.

State of California

When a violation of the environmental laws of California is discovered, the 
Department of Health Services may issue simultaneously a corrective action order 
and an administrative complaint. The corrective action order is like a 
compliance order and outlines the specific steps that must be taken to come back 
into compliance. An administrative complaint is like a civil penalty with a 
maximum of S25,000 per day. Upon receiving an order, a violator has ten days 
to request a hearing. Independent hearing officers are appointed from the Office 
of Administrative Hearings, Department of General Services. After receiving the 
hearing officer's decision, either party has thirty days within which to appeal 
for judicial review. Penalties and corrective action, however, are not postponed 
by either the hearing or appeals process.

California has three classes of penalties: 1) the "Toxic Ticket" is similar to 
a traffic ticket. For minor violations, inspectors may issue corrective action 
orders and administrative complaints of up to S500 on site; 2) moderate 
violations are handled under the newly developed "Desk Order." After completing 
an inspection an investigator may fill out a more detailed report and issue a 
penalty of greater than $500; and 3) "Correction Orders" are reserved for the 
major violations. They require greate*" documentation and carry heavier fines.

Accordr to Bill Soo Hoc, Legal Council for California's Department of Health 
in the past two years only four cases have received administrative 

and one corrective action has been appealed to the courts. In FY 89 
tn  department collected a total of $1,147,000 from judicial penalties and 
$2,920,500 from administrative penalties.

State of Oregon

Oregon has had a system of administrative penalties since the early 1970s. The 
Department of Environmental Quality (DEQ) has the power to issue a five-day 
warning letter and order of compliance and penalty. Five-day warning letters 
may be waived in cases where the public health is endangered. After receiving 
notice, a violator has twenty days to appeal its case to the Environmental 
Quality Commission. Members of this commission are appointed by the governor. 
Typically one hearing officer reviews the case and holds an informal trial with 
presentation of evidence and cross examination of witness°s. The hearing officer 
then has a maximum of 90 days in which to decide the final order. This decision
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may be appealed within 30 days to the five-member board under the Environmental 
Quality Commission. Their decision may in turn be appealed to the Oregon State 
Court of Appeals.

According to Van Skollias, Director of Enforcement for the DEQ, only a few of 
the Environmental Quality Commission's decisions have been appealed to the state 
court. In an effort to make this system more efficient and equitable, a formal 
penalty matrix was adopted in March 1989 (see attachment B). The matrix 
classifies the severity of violation and takes into consideration such things 
as prior violations, economic gain, cooperation and economic conditions. Since 
the adoption of the matrix, both the number and amount of penalties collected 
has drastically increased. In 1988, Oregon DEQ recovered $78,000 in penalties. 
After the adoption of the matrix, they collected $392,000. The largest fine 
collected was $80,000 in an asbestos case with multiple violations. The average 
fine was under $10,000.

New Federal Requirement

Additional support for the adoption of administrative penalty systems has come 
from the Environmental Protection Agency (EPA) and the General Accounting Office 
(GAO).

Currently states may have either administrative or judicial penalty systems to 
qualify for Resource Conservation and Recovery Act (RCRA) authorization. 
According to Betty Wise, Director of Region Ten RCRA Programs, the EPA has 
decided to change this policy and make both administrative and judicial penalties 
a requirement. An announcement is expected to appear in the Federal Register 
in March or April of this year.

Last year the EPA held two conferences on the proposed RCRA rule changes. At 
both the East Coast Conference and West Coast Conference, administrative penalty 
systems were the major topic of discussion. In 1988 the GAO conducted an audit 
of EPA RCRA enforcement programs and found the lack of administrative penalty 
systems to be a major obstacle to implementing EPA's standards of "timely and 
appropriate."

According to Jeffery "ich, Chief of Solid & Hazardous Waste Management Program 
for DEC, Alaska intents to apply for RCRA authorization in early 1992. If these 
expected rule changes go into effect, Alaska will be required to adopt an 
administrative penalty system before it can receive RCRA authorization.

I hope this information answers your questions. If you would like additional 
information, please contact this agency.

Attachments



Alaska Statute 44.62.330 
Article 8. Administrative Adjudication

ATTACHMENT A
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<41 State Board of Regiatration 'or Architect*, Enginecra and Und 
Surveyor*;

• (61 IRepeeled. f  13 eh 218 SLA  19761
(6) Hoard of Eaaminer* In Optometry;
(71 /Repealed. I  6 eh 169 SLA  19801
18) Slat* Medical Board;
19) Diviaion of land* under Alaaka Land Act where applicable;
110) Board of Nurning;
111) Board of Pharmacy;
(121 Board of Public Accountancy;
(13) Department of Labor aa to functiona relating to employment 

aecurity only aa provided In (cl of this aeclion;
(141 Real Eatate Commiaalon;
(151 Alaaka Worker*' Compenaation Board, where procedure* are 

not otherwia* eipreaaly provided by the Alaaka Worker*' Compenaa- 
tion Act;

(16) Department of Tranaportation and Public Facilitiea, iik to func­
tion* relating to aeronautic* and communication*;

(17) /Repealed, I  12 ch 131 SLA  I9HO I
(181 /Repealed. 4 49 ch 94 SLA  19801
(19) /Repealed, f  64 ch 169 SLA  1978.1
(201 I Repealed. # 16 ch 82 SLA  1982.1
(211 /Repealed. i  64 ch 169 SLA  19761
(22) IRepealed. S I I  ch 181 SLA  19761
(23) Department of Public Safety, aa to auepension or revocntion of 

a aecurity guard'* licenae under AS 18.65.400 — 18 65.490.
(241 Department or Health and Social Service*, under AS 47 35, 

relating to boarding and foater home* for children;
(25) I Repea led. t 60 ch 98 S I A  19661
(261 /Repealed, !  4 eh 120 S1A 1971.1
(271 Department of Health and Social Service* and Department of 

Environmental Conaervation under AS 17.20(Alaaka Food, Drug, and 
Coametic Act), and Department of Commerce and Economic Develop­
ment in connection with the licenaingof embalmer* and funeral direc­
tor* under AS 08 42;

128) Department of Health and Social Services and the llnapital 
Advlaory Council, under AS 18 20 010 — 18.20.130;

(291 /Repealed. 4 4 eh 120 SLA  1971 I
(30) Department of Environmental Conaervation, under AS 

18 35 010 — 18 35 090. concerning the regulation of touriet and 
trailer campe, motor court*, and motoU;

(31» IRepealed. 4 40 eh 206 S IA  1975 I 
(32) IRe/vaM . 4 4 eh 106 S IA  1970 I 
l33l Hoard of Marine Pilot*;
1341 Alaaka Police Standard* Council;
(35) Big Came Commercial Service* Board.
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<411 Board of Gama;
<42i the Department of Education and the IW fM ional Teaching 
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a teacher'* certificate under AS 14 20030 — 14 20.040 and AS 
14 20 4701 a K4>;

<431 Alaaka Commiaaion on Poatarcondary Education under AS 
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(441 DepartMol of Environmental Con*erv*Uon.a>capt to the e«- 
tent that AS 44.62 960 — 44 62 400 an* inconaiitent with the mannar 
(a which proceeding* ara initiated under the provmona of AS 46 03;

<451 Umvemty o< Alaaka, eicept to the ratent that ila inclusion i* 
inconaiftent with the prnviaion* of AS 14 40,

<461 /RepeaW, f 77 ch 14 SLA  19*71
14.) Board of Paychologiat and Paychologual Associate Eaaminer*. 
1481 the Department of Fiah and Game aa to function* relating to 

the protection of fiah and game under AS 16 05 870.
I49l Board of Veterinary Examiner*,
(50) Board of Nurting Home Administrator*,
<511 Board of Barber* and Htirdreaaer*.
i52i Department of Natural Resource* concerning the Al**k» grain 

rraerve program under former AS 03 12.
i 5 3 i Department of Commerce and Economic Devalnpmc nt co n c e rn  

inf the licensing and regulation of audiologiat* under AS 08 I I :  
<541 Department of Commerce and Economic Development concern­

ing the licensing and regulation of hearing *id dealer* under AS 
08 55

lb) The procedure of an agency not li»led in la) of thi* section *h»l! 
be conducted under AS 44 62 330 — 44 62 630 only aa to tho*e func­
tions to which AS 44 62 330 — 44 62 630 are m»de applicable b y  the 
•tatutes relating to that agency 

ir< Judicial review and acope of judicial review of all final deciawna 
of the commi**ion*r of labor on an appeal relating to e m p lo y m e n t 
security shall be In accord with thia chapter notwithalanding any­
thing to the contrary in AS 23 201 Alaaka Employment -Security Act) 
All other procedure* of the Department of Lahor relating to employ­
ment »oeUTity shall be aa provided in AS 2.1 20 and the regulatinn* 
under AS 23 20

<di Except in a caae of reinautement or reduction of penalty, the 
provisions of thia chapter do not afTrct statutory provi»ion» concerning
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0  2 Ich 21 ch 143 SLA  1959, am 4 14 ch 2 SLA 1961, hid 4 60 ch 98 
SLA 1968; am f 2 ch 120 SLA  1966; am I  I ch 58 SLA  I'll,7, um 4 18 
ch 143 8LA  1968. am » 2 ch h3 SLA  1969. am 4 2 ch IIH  SLA 1969. 
am I t  3, 4 ch 106 SLA  1970, a m i 6ch 104 SLA  1971,am 4 Ich  120 
S I A  1971; am t 2ch 178 SLA  1972, am I  5ch 179 SLA  1972, um I  2 
eh 17 SLA  1973; am I  3 ch 45 SLA  1973, am 4 2 ch 82 SLA  197:1, u rn  
t 2 eh 7 FSSLA  1973; am t 5 ch 76 SLA  1974, am 4 2 ch 128 SLA  
1974; am t 6 eh 9 SLA  1976; am t 25 ch 25 SLA 1975; um It  .19. 40 
ch 206SLA  1975, am t 4 ch 25SLA  1976; am I  2 ch5»SLA  1976;am 
|  I I  ch 181 SLA  1976; am ft  13. 106 ch 218 SLA 1976; um 4 19 ch 
220 SLA  1976. am < 9 ch 46 SLA 1977, am I  3 ch 1411 SLA  1977, um 
t 54 ch 169 SLA  1978; am t 10 ch 69 SLA 1979, am t 23 ch 58 SLA 
1980, am I  3 ch 84 SLA  1980, am I I  49. 60 ch 94 SLA  1980. am I  Ift 
ch 130 SLA  1980, am I  12 ch 131 SLA  1980; um I  15 rh 141 SLA 
1980;am 114,Sch 159SLA  1980,am i 20ch I10SLA lU a l.um K O  
No 51,11 38,39119811, am I  16 ch 82 SLA  1982; am I  2ch 100 Si,A 
1983; am I  124 ch 6 SLA  1984; am I  11 ch 131 SLA  1986. um \ 77 ch 
14 SLA  1987: am I  12 ch 37 SLA  19891

E ffe c t e f  am endm ent*. — th e  law ! 
emerelmenl added p e n fT .p h . I U I  aw l 
iM i  t l  eubamtrae. l* i

Tlw I M i  em endm en I r epee led f e , ■ 
g rap h  le* 4 * l, a h i r h  re*d 'D a p e r tm en l id 
t o m m erta  m d  K ie m m it  [ t f n l e p m n l  
c o n re m in f  Ibe  C.eKerp -eh a n re m e n t loan
p r* f .e m  IAS IAIOJOO -  lA IO W O l-  

The IS** am endm ent, effectiea  Map 17.
10*9. a u tu m n le d  'll<* C am # I 'n m m e n ia l  
Sereicaa llnerd  lee l lu .d e  U cen am *  and 
Contro l Heard* in  p a rag rap h  la n .u l'

Op4 a la a a  a l  e i i a r w j  ( e a a r a l .  — The
purr*** at the  e-Vud.iul .en p rocedure la U, 
peeernh* a  fa ir  pewredure (er de te rm ine  
tiene aI tact. th ia  la ind ica ted  tie para- 
I t i p l i  td « « l, n h irh  aa rep la  from  th a  a-0u 
diraliaci procedure re la ted  m a tte re  th a t  in 
th e ir  ro n te a t d a  n e t re la te  to procedure 
I M l  O p A ll*  O e n .  N a 10 

T ha  palicp ad ee  hear tie d  id i e f  Ih ie  arc 
tia n  -a La lim it th e  e 4 w lu e lie n  pracadura 
act la r th  m  th e  A d m .m alre tie*  Procedure 
A ll U  procedural m atW r*. an d  m a tte re  re­
g a rd in g  whHh th#  i f f M y  moAl rn a k i  *ut> 
•U iilia l ddU fpin«iio«t4  W fw t I M  I l f
A ll >  O m *  N o  10 

T h #  pi  *uh*#ct»on I I I ,  mt n  a  < pi

f f t . f  fpn.luili.in  nf
Tptpf In  A S  h j  .S\M. •>•** It |) f n * iJ f »  Ih o l  
•  m K m r  l i fp n v a  , ,  » r*ok .*J  *g»
p f n 4 r d  m * »  |*p|ilM*n I f t r  f i ' t m *  (.»» f r m  
•t« t# m # f il  1*4 r r tltM li.in  o*f |»  itta ll« a l lp r  
o n #  t r « r  (ru m  ilir p l f n  I n #  t l a lc  hI i h t  tW 
( i i i a n  n r  (r » m  ( h r  .l.*i* i*l r U n n l  <-f liar 
•«m tU r fwiiiMft I J h J M p  Alt * <i»n No 10

TK#» n*p44*0 111*44 a m i  (*t iiiii'f |.».»t.|.tr» 
0*1 fotth m  I Ilf Ar|n..m#»»**!i»e I'ftunlgfp 
A«t * • «  M  ■|>|', i(*iM» in thr •♦••mi 
•# f t t i p a l t n f l  t*ajr*• >f Iitrft*r« ft? l(*# At
i i U m  I U  la lugl < aaatlta.I |t>*4|)l gfll f 0  

(MttfllHfi x( 0  III* lucr aal tp ftaatai nflr liM* 
• a  <*l t - « \ h  tat t  d l m l  A h  Ml If t  |f# p |.e
IMkJ O p  A l l *  I k m  . Nta l» 

rh# # » 4#f*t4**f4« m  I Irefllt in •t#l-4 4*MePti Jl 
t p f r t  !•* <m*41*41 »an* im nltH ta ihtti i* fan 
n #*^ fnt |tt» «d* n  « let rnuk)’ a» I la l| f IMIftO 
|»vn mi (|*4 f *4144 4* *4/4 I* («*!• ftaatr U  • P* t|e 
iPfffilhPti 1*9 lit** imlll* I *•» I Of* A l l *
O *  . N t. l u

W h p f p  |h# |Bi«*pf t«» *.4»|«pfw( *.# »# pi.fcr 44
IlffMf 10 tmptiad Ilf I hr  *4 eat lit a^ • Btllh*#
It# (A I4#U» 0 I It r Aer 41 I* flror ihol BUB
p +o# .#n  or r^*«a •i.nn #>«f l» m i M * 4  m I i  
•ll#r hirmol #4 4 w«#t.-n «.nt leafing •« p#
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I 44 82 330 Auiu Statutw I 44.02.330

by lbs JU m i*~ u + iiT * Prwcwdta 
Jm . t m  O f. A ll y C+f\. Na I#

N*4 att af iKia rhaptrr. as it rvlatss fa 
• t r i m  rwwipwnswliso prwcrrdmg# has 
baft rrfa«M h» m^liuiiva faf n*m 
p L  lha Alaska Wofkfr# Camfwroaiian 
A d  it Misti! a> U  ;ud*nal ruvisw and th# 
amp* a/ judicial rrvu w  Th u  chsp4#* 
»h#rv/#rt applet arorr ihara ia nathm f in 
ihc A lssk* W at k m ’ Cdmp»»\ation Act 
which nrvrr# tha aama fround af which if

inconaiaunl with pro*m om in thia chap- 
U r  rotating U  judicial rtv iaw  and tha 
»»opa of stub roviaw I9%9 C>p A l ly  0 *n  . 
Na 24

Rut thia sac I ton and AM 44 €2 460 wert 
auptrswUd with rospm  u> worker#' ram- 
panaalion hearings by A S  23 30 115 and 
2.130135 of tha Alaaka Workara' Com- 
prnMtion Art 1969 Op A l l  y G o * , N« 
24

N O T E S  TO  D E C IS IO N S

Itaa rd  a f  fiovm nwca o f A la ak *  B a r  
A M a r ia d a a  -  Tha lefiilatu ra aaprrasly 
iiw liuUd Oaa Board of Go*amort of tha 
Alaska |4 v  Assam  iron aa an afffwjr auh 
>#n u  tha ad/yd*raii*a procedures •/ tha 
Adm inistrator Procedure Art i A S  44 62* 
ue*4ae fanoaa paragraph ia»22» In  ra Pa­
l m * .  499 P  Jd  304 lAlaaka 1972* 

A d otlo iaU aU va raaponalhtltly o f 
A lask a  B ar, -  W h ila  tha tuprama roun 
• tum su ly roaarvaa tha auihontv to deter 
anjna whether or rtst an applicant ahould 
Im  admiilad U  tha bar. rcmaidarsblr ad 
nunia(roti*r rrapoeiiibitity haa barn dele* 
(a U d  to t)*a Alaaka Bar Association In ro 
TaUrtoai. 499 P  2d 304 'A laska 19721 

A p p licab ility  to worker# ' r o a p r tM -  
Owsa pewcewdlnga. - Tha Irftalaturv In- 
tandad U  aubatiluU. upon lha afTrrtira 
d au  af tha AdminiauaOva I W d u r r  Art, 
tha j id m a l arope of review aa provided 
iV m #  for tha judicial scope of review aa 
provided »• tha Worker# Camparis# (too 
A n  Van ihev a Collier, 3*1 P2 d  AH4 
(Alaaka 1962*

The superior court ta controlled by the 
Ada*at#*/*11*• Procedure A n  in proceed 
m gv ar m  a review of proceedings from 
tha Alaaka Werhero Compenaatien 
B-a/d See Manthay v Calhar. 3*7 P  2d 
AA4 iAlaaka IV*2« But aee Aleutian 
Haenea a Fiarher, 41* P  2d 769 tAlaaka 
1964'

The A iau n u irs tive  Proredure A n  I AS 
44 •!# ta applicable to Worker*' Com pen 
u t k a  Board h aa n n n  aarrpt where at Her- 
•me aapreeal# pre*>ded #n tha Warkrre' 
Ceewprnsettoei A n  Employer# Com Em 
pUver# Cam U#hm Ina Group * Sc hoe n, 
S I9  r  U  *19 lAlaaka I97 |i 

A c t appUr# ta leasing proredurea. — 
The judicial review portions of the Admin 
•strati*# Procedure A rt govern leasing 
procedure# conducted by lha Ih*ia«en of 
Land# under the Alaska Land Att 
Alyeaka S t i  Carp v H side w set h 47*
I* Ad IU04 tAlaaka I947>

R u t not to U roa lnodan  o f grasing 
laaoea. -  The ai^udicalore provisions of 
the Alaaka Admimatrative Procedure Art 
do net apply to the termination of (ra tin g  
lessee by the e U U  Division of Laruia 
M t l 'a m r  » Cummiaeionar of Natural Re- 
aourrea. ft/41 P '/d  1351 lA laaka 19741 

N o r lo  loca l acbool V o n rd a  — Tha 
Administrative Procedure Act by i u  «*• 
preaa terma d«ua not apply In local achool 
tMtarda Matanuaka Suaitna Horough v 
|.um, M *  P  2d 9V4 lA laaka I975i 

N o r lo  boardo nf o^ juatotaaL — 
Boarda of ai(ju*lmen are nol included on 
the lift in aulwec.ion (a* of agenciea, 
boarda and adm in iitra lite  bodiaa •pacifi­
cally aubject lo Ih: a chapter ( lo ll w S u n  
ton, 391 P 2 d  (Alaaka 19791 

Uatder aube.ctlon Id l. a  h e n r la f  la 
oo4 resu lrcd  bofora an  a lcoho lic  bee- 
ee#fa dlapenaery Lcuooe le auependad,
• lihou|h it would be permiaaible if the At* 
robotic flev»re(e Control Board choee to 
grant it Frontier Saloon, tnc e A B C  Bd , 
324 P ? d  *37 (Alaaka 1974*

Bu rd en  o f proof. — Whil# the Alaaka 
Admmiatrative lYwedure Act. doea not 
apecifi(ally a (ate who haa the burdrn of 
pmef in admmiatradve ad>udicationa. it 
doea provide in A S  44 *2 4Wkei that 
"Nothing herein ahall be ronatrued to al- 
U r  tha ordinary rulra of burden of proof of 
judicial prureedinga in Alaaka ”  The fore 
going pmviaton coupled with tha fart that 
under the Administrative Procedure Art a 
hearing to determine whether a licenad 
ahould be granted, teeued or renewed ahall 
be initialed bv filing a 'ataUm ent of ia 
auao" which n u l l  be served uf«m the per 
w*n aeekmg tho laeuoruo of re new# I of the 
license as the retpmdent tA S  44 62 3*0. 
A S  44 <7 3*0i. and ageinat which the re ­
spondent mav defend h» filing a notice of 
defense IA S  44 62-TAM ii -ns|l#d the au 
pveme court lo the conrlu* *n that the 
burden J  pr««d nn l i e  iM ve raiaed by the 
statement of issues was u p *  the staU
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! 44.62.340 8rm Govkcnmckt I 44 02 :i«(i
A lu h a  AD C ftd *. M a ln lm , Im .  J S I  
I1 U  4«> tA l. ik o  IM '. l  

A pp lied  in Vick e. Boa d of F . l«  
Eam ra, 626 P.2d 90 (A laska 19*11 

Quoted In Pan American Pstm lsum  
Corp V Shall (h i ( o . 4*3 P U  I I  (A laska 
19691

M(sU-d in Forth v Northern SUvsdor- 
in f  A Handling Corp. 3A5 PV d  944 
tAlaaka 19631. l/n k *  O il Co e . .aW 
Dep't of N atura l Kswourrea. 6?6 P  2d 1357

(Alaaka 19761. W ien  Air Ale«h Inc v 
Depertmrnt of Krvrnuc. »*I7 I* 2d l»»N7 
(A laska I'm2(

C ited  in Muhil O il Cnrp * lee iil 
IbHindsrv t ionm n. 31* I* 7*1 f(7 'A*n*k«» 
I974», Sis lefs  id l'r<i*i(l<-fi< e in Wn»li , fm 
v IWpertnM-nl nf llen llh  A S a m i S*rv* 
64H P  2d 97(( (A laska Plug*. K h u ii IVm n 
aula lloruugh v S ln tr, I I* p i *d Cioiiniu 
nity A  Regional AfTair# 7M I ' 2d 14 
(A laska I9*H(

C o lla te ra l reference# - I Am Ju r  73 C J S .  iS ih lif  Adm m istra iu r b a  
2d. Administrative l-#». | |.l*  #t and Procedure. % 115 rt *rq

8 rc. 44.62.340. Delrgallon of powrr by AKrnrirn. ini Anii|;i iicv 
in AS 44 62 330 may drlfKiilp llir p<iwcr to net, In lia-nr. mnl In 

decidr, unlrM rxprrwily pruhibil«d by luw 
lb) In h l»w enacted after April 29. 19.ri9 , whert- tin- word '«)j(-ncy” 

alune ia uaed. the power lo act may be delrgnti-d liv tin- Hgt-ncv, nnd 
where the worda "aKency itaelf are uaed, Ihp power In net iimv nnl In­
delegated unleaa a atalute relating In that ngencv millin'ire-, • In- ih-li-. 
gation of ila power to hear Hnd decide. I* 1(11 k li 2n.li Mil SI.A lllfilii

NOTF.H T O  D E C IS IO N S

A laaka  T ran ap o rta llo n  Cnm mlaal in  prrparr a pn>;.-~<l Jn n i . in  .md (..rim)
o io m p U d . — Former A S  4/117 IS I ia l  ding member* uf 11««* w|>plm«M«- gu n rn
apeeifically aaampUd the Ala«ka Trane- men! agency fmm voting mi Hie «hv mmhi if
portalion C-ommiMH>n from the require- they have nut hrnrd (he r 'u d rm r Al,i*k,i
menu of both thia asrtion. forbidding (h« Tran«p I'om m n v Gandiu. * ') t  I '.M  4h.'
dalagation of the hearing power aluentea- (AIn#Km 1979'
preea aU lu tory authoruatinn, and A S  C ited  in fn f r  Prlerw in. 499 P / d  !<• f
44 62 3(N). requiring tha hearing officer to (A laaka IH7/i

C o lla te ra l references. — 2 Am Ju r .  73 C J S .  Public Administrative U m  
2d. Administrative Law, I I  221 lo 226 and Procedure. I  M i

8*c. 4d.82.350. Appointment of h n n r ln K  officer*, i n i  The Rover- 
nor ahall aaaign a qualified, unbiaeed, and impHrtiul hi-uring olliti-r, 
with aipenenca in the general practice of luw, tn conduct hi-nnng- 
under thia chapter. The hearing officer m-iy perform other ilutiei in 
connection with the adminialration of thin chapter and other Iiiwh 

(1)1 An agency with hearing ofTicera mav continue their employment 
aa hearing officen on an unbiaaed and impuriiul ban-* within Ihi- 
particular agency and may hiro additional officers nnd presi nlo- midi- 
tional qualificationa 

(cl A hearing officer hired after April 29. I9S9, except to conduel 
hearinga under \S 23.20 (Alaakn Employment Security Arlt. shnll
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THURSDAY, DECEMBER 28, 1989

Hammer away on polluters
Polluters, take note: The state 

Department of Environmental Quali­
ty is serious. It no longer is willing to 
be ignored by you. Its reputation as a 
regulatory wimp is no longer 
accurate.

So far this year, DEQ has levied 
more than $355,000 in fines against 
polluters — four times the amount it 
levied against individuals, industries 
and governments in any other year.

Offenders — as well as the press 
and others — pay attention to fines. ■ 
They do not guarantee compliance, 
but they do assure a response. Warn­
ings without penalties breed con­
tempt.

The Oregon Environmental Quali­
ty Commission revised DEQ's 
enforcement policy last February 
with these goals in mind:

• Write a consistent and fair but 
firm enforcement policy that lets vio­
lators know that fines will not bo 
used os sparingly os In tho past.

• Write a policy that reflects pub­
lic expectations. Tho commission

• •  « i  • • *

lie wants polluters punished.
• Provide DEQ Director Fred Hai 

sen with a procedure to set consi 
tent and rational penalties statewidi

Prior to adopting these goals, DE' 
directors had broad discretion in se 
ting penalty amounts. Most of th 
agency’s directors, including Har 
sen, have been too lenient.

The penalty guide embraces . 
variety of factors, including severit 
of the environmental damage, inter 
(whether the violator had received 
prior warning or had been coopen 
five), prior violations, negligence an 
whether the violator received a: 
economic benefit from the violation.

The agency should continue t 
refine its enforcement policy in 199C 
The goal, of course, is to increas 
compliance, preferably voluntarily 
rather than to jack up the fine 
received. But this Is a hammcr-and 
nail process: Many of the nails (corr 
pliance) probably won’t bo rammet 
homo without the hammer (fines).

So, hommor away — ospeclall; 
when public health and safety a r!



’v rw*a

(6) The formal enforcement actions described In subsection (I) through
(3) of this section in no way lialc ch« Department or Coimission from 
sacking legal or equitable raaadiaa in che proper court: aa provided by ORS 
Chapters 434, 459, 466, 467 and 468.
(Scacucory Authority: ORS CHS 434, 439, 466, 467 and 468)

CIVIL PENALTY SCHEDULE MATRICES 
340-12-042
In addition Co any liability, duty, or ocher penalty provided by lav, che 
Director aay aaaeaa a civil penalty for any violation pertaining to the 
Commission's or Department'a statutes, regulations, permits or orders by 
service of a written notice of assessment of civil penalty upon che 
respondent. The amount of any civil penalty shall be determined through che 
use of the following matrices in conjunction with che formula contained in 
OAR 340-12-045:

( 1)

C
1
a
s
9

of

V
i
0
1 
a 
t 
i 
o 
n

No civil penalty issued by the Director pursuant to this matrix 3hall be 
less than fifty dollars ($50) or more chan can thousand dollars ($10,000) 
for each day of each violation. This matrix shall apply to che following 
cypes of violations:

'■ a) Anv violation related to air oualicv statutes, rules, oerraica 
or orders, excepc for residential open burning tand field o u m m g j  ;

(b) Any violation related to of ORS 468.875 to 468.899 relacing 
to asbestos abatement projects;

$10,000 Matrix 
< - ■■■ Magnitude of Violation

1 Major Modarats Minor

Class $5,000 $2,500 $1,000
I

1 Class $2,000 $1,000 $500

i 11

Class $500 $250 $100
III

i

■s • - o \



(c) vaear qualiey scacucas, rulaa, permits or orders, axcape for 
violations of ORS 164.783(1) relating co ch* placement of off*n*lv* 
substances inco waters of ch* sue*;

(d) Any vlol*clon r*l«c*d co underground storage tanks sc*cuc*s, 
rul**, permits or orders, oxcepc for failure eo pay a fa* due and owing 
under OILS 466.783 end 466.793;

(•) Any violacion r*lac*d Co hazardous vase* management scacucas, 
rules, pansies or orders, axcapc for violaclons of ORS 466.890 r*lac*d co . 
daiaag* co vildlif*;

(f) Any violacion ralaead co oil and hazardous material spill and 
r*l*AS* scacucas, rules and orders, escape for nagllganc or ineanclonal oil 
spills;

(g) Any violacion ralaead Co polychlorinacad blphanyls 
management and disposal scacucas; and

(h) Any violacion 0R3 466.340 Co 466.390 ralaead co qnvironmencal 
cleanup [remedial acclon] statue**, rules, agreements or orders.

(2) Parsons causing oil spills Chrough an lncencional or nagllganc 
acc shall incur a civil panalcy of noc lass chan ona hundred dollars ($100) 
or more chan cvancy thousand dollars ($20,000). Tha amount of cha panalcy 
shall be decaminad by doubling cha values contained in cha matrix in 
subsection (a) of this rule in conjunction with cha formula contained in 
340-12-045.

(3)

C
1
a
s
s
of
V
i
0
1 
a 
t 
i 
o 
n

No civil penalty issued by cha Director pursuant to chis macrix shall be 
less chan fifty dollars ($50) or more chan five hundred dollars ($500) for 
each day of each violacion. Thi3 macrix shall apply co che following ~ypes

<‘eOi,awlOnS i
(a) Any violacion relaced co residencial open burning;
(b) Any violacion related co noise control scacuces, rules, 

pernics and orders;

$500 Matrix 
<------------ Magnitude of Violation

Major Modsrata Minor

Class
I

$400 $300 $200

Class
II

$300 $200 $100

Class 
1 111

$200 $100 $50

uARia



(c) Any violation ralatad to on-site savage disposal atacutaa, 
rules, panaica, licanaaa and orders;

(d) Any violation ralatad co solid waste statutaa, rulaa, parmics 
and ordara; and

(a) Any violation ralatad to vaata tlra statutaa, rulaa, permits 
■ and ordara;

(f) Any violation of ORS 164.785 relating to tha placanant of 
offanaiva subatancaa into tha waters of tha atata or on to land.
(Statutory Authority: ORS Ch. 434, 459, 4&6, 467 & 468)

CIVIL PENALTY DETERMINATION PROCEDURE 
340-12-045

(1) Uhen determining tha amount of civil penalty to be assassad for 
any violation, the Director shall apply tha following procedures:

(a) Determine tha class of violation and tha magnitude of each
violation;

(b) Choose tha appropriate basa penalty established by the 
matrices of 340-12-042 based upon tha above finding;

(c) Starting with the basa penalty (BP), determine tha amount of 
penalty through application of tha formula BP + ((.1 x BP)(P + H + E + 0 +
R + C)] where;

(A)' "P" is whether the respondent has any prior violations
of statutes, rules, orders and permits pertaining to environmental quality
or pollution control. Tha values for “P" and tha finding which supports
each are as follows:

(i) 0 if no prior violations, the prior violation
described in subsection (11) is greater chan three years 
old, or there 1s insufficient information on which co 
basa a finding;
(li) 1 if che prior violation is [an unrelated Class 
Three;lone Class Two or two Class Threes, or che prior 
violations described in subsection (ill) are greater 
chan three years oldi
(ill) 2 if tha prior violaclon(s) is [an unrelated Class 
Two, two unrelated Class Threes or an identical Class 
Three:! one Class One or equivalent or the prior 
violations described in subsection ( iv) are greater chan 
three veers oldi
(iv) 3 if tha prior violacionf(s) ]i (is) m  [an 
unrelated Class One, three unrelated Class Threes or two 
identical Class Threes:!two Class Ones or equivalents. 
or the orlor violations described In subseccion (v) are 
grgfltgr thari-.chcie-Yeara old; .

(v) 4 if che prior violations are [two unrelated Class
Twos, four unrelated Class Threes, an identical Class 
Two or three identical Class Threes:1 three Class Ones or 
equivalents, or the orlor violations described in 
subsection (vj) are greater than three vears old:
fvi) 5 if the Drior violations are 'five unrelacad Class 
Threes or tour identical Class .hrees: , cour ^ass 
or equivalents, or che prior violations described in 
subsection (vii) are greater chan three vears old;
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F ax: (907 )  163-3331

February 7, 1990

MEMORANDUM

TO; Representative Mike Davis

ATTN: Barnaby Dow

FROM: Leola Weimer
Legislative Analyst

RE: Administrative Penalties
Research Request 90.156 (Supplemental Information)

You asked fcr additional information regarding federal and state administrative 
penalty systems. Specifically, you wanted to know if there were any existing 
programs which utilized 1) administration access to facilities without search 
warrant; 2) environmental audits; and/or 3) compliance orders without "pre­
enforcement review."

Suimary

The Environmental Protection Agency (EPA) and most state environmental agencies 
have the authority to enter a site without a warrant. Inspectors are often 
required to show proper identification or present a written order from their 
department to enter premises at "reasonable times." If access is denied,
agencies may apply for a search warrant from the courts.

Environmental audits are widely used by the EPA in their monitoring and 
enforcement programs. Audits may also be conducted voluntarily on the part of 
the company or as part of an administrative or judicial compliance order issued 
by the state. Audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential problems.

"Pre-en orcement review" of compliance orders delays action and penalties until 
the appeals process is exhausted. EPA does not condone "pre-enforcement review" 
provisions and encourages states to seek court-ordered injunctions or implement 
cease and desist orders to prevent further destruction of the environment and 
mandate "timely and appropriate" compliance.

A sum/nary of state administrative and judicial penalty structures is attached.
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Access Without A Warrant

The EPA and most state environmental agencies have the statutory right to conduct 
Investigations and periodic Inspections of facilities under their Jurisdiction. 
In most cases, the right to access at "reasonable times" does not require a 
search warrant. If access 1s denied, agencies have the right to seek a search 
warrant from the courts.

Environmental Protection Agency

Section 307 of the Clean Water Act grants the EPA clear and uncontested authority 
to inspect facilities and documents at reasonable times. Section 3007 of the 
Resource Conservation and Recovery Act (RCRA) requires that a state's inspection 
authority must be at least equal to that granted EPA inspectors. If either 
federal or state inspectors are barred from a facility or information, they may 
seek a warrant from the nearest judge.

Washington

Washington statutes grant Department of Ecology inspectors the right to obtain 
information and enter premises at reasonable times. Washington's clean air 
statute 70.94.200 states:

No person shall refuse entry or access to any control officer, 
the department, or their duly authorized representatives, who 
requests entry for the purpose of inspection, and who presents 
appropriate credentials; nor shall any person obstruct, hamper 
or interfere with any such inspection.

Section 90.48.355 of Washington's water laws grants similar powers and provides 
for the maintenance of confidentiality by providing that "no person shall be 
required to divulge trade secret processes."

California

California state statutes provide for access at reasonable times without a 
warrant. According to Mike Shepard, council for the California Department of 
Health and Safety, access has never been denied to Health and Safety inspectors.

Oregon

O.egon has statutory provisions allowing access to information and premises for 
inspection purposes at reasonable times. According to Larry Schurr, of the 
Oregon Department of Environment Quality Enforcement Division, in the few
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instances that access has been refused, inspectors were able to obtain court 
ordered search warrants in a timely manner.

Environmental Audits

Environmental audits have proven to be an effective means of monitoring 
compliance and trouble-shooting potential environmental problems. Although the 
EPA does not have any specific regulations requiring the use of environmental 
audits, they are commonly used by both the EPA and state agencies.

According to Zack Garitoli, from the headquarters of EPA's Office of Waste 
Program Enforcement, the EPA conducts environmental audits on a regular basis. 
Companies may voluntarily provide an independent audit of their facilities or 
the EPA may choose to conduct its own environmental audit. For routine 
investigations, the EPA usually contracts with independent auditors. In the 
case of serious violations or complex cases, the EPA will often require EPA 
officials to conduct an audit of an operation.

Two types of environmental audits are generally used by the EPA: compliance
audits and management audits. According to a review of EPA's environmental
audit procedure,

Compliance audits have been used where EPA finds that violations 
discovered at a facility may be typical of violations at other 
company facilities, given the company officials apparent lack of 
familiarity with regulatory requirements. . . [and] Management 
audits have been negotiated where EPA believed that a pattern of 
violations resulted in large part from a lack of, or poor 
functioning of, corporate environmental management or
operational controls (emphasis added).1

The EPA's Environmental Auditing Policy Statement emphasizes that audits are to 
complement inspections and are not be used as a substitute for regulatory 
oversight.2 Audits conducted by EPA may make special considerations for the 
protection of a business's confidential material and trade secret processes.3

Like the EPA, states have not needed explicit regulatory authority to conduct 
environmental audits as part of their environmental inspections and compliance 
order enforcement. State officials in Washington, California and Oregon

’Courtney Price and Allen Danzig, "Environmental Auditing: Developing a 
'Preventive Medicine' Approach to Environmental Compliance," Loyola Of Los 
Angeles Law Review, Vol. 19:1189, p. 1206.

2Ibid., p. 1190.

3Ibid., p. 1210.



confirmed that although they do not have a specific program of regulated 
"environmental audits," audits may be conducted as part of their investigation 
or enforcement process.

"Pre-Enforcement Review"

According to Zack Garitoli of EPA Headquarters In Washington, D.C., the EPA does 
not condone "pre-enforcement review" processes. EPA operates under the 
assumption that their administrative powers give them the right to order 
corrective action and assess penalties. Delay of action may be issued by a 
court of appeals but 1s not considered automatic. Similarly, the EPA recommends 
that if hearings or appeals processes impose delays in enforcement, states 
should follow their corrective actions with court-ordered Injunctions or 
emergency cease and desist orders.
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Washington

If an order is appealed to the Washington Pollution Control Hearing Board and 
a stay of penalty or corrective action is granted to the defendant, Washington 
law requires the hearing board to give priority to the hearing. Emergency 
orders and injunctive relief may also be sought by the Attorney General for the 
Washington Department of Ecology.

California

In California, enforcement of an order may not be delayed by an appeal for 
judicial review. According to Mike Shepard, council for the California 
Department of Health and Safety, an administrative order is considered final if 
1) it is not appealed within ten days, or 2) once an independent hearing officer 
has issued a decision/ The Department of Health and Safety reserves the right 
to seek court-ordered injunctions and issue emergency orders or additional 
penalties to bring a violator into compliance.

ANote: this is a correction of information provided by Bill Soo Hoo from 
the Department of Health and Safety on page 4 of 90.156. "Pre-enforcement 
review" applies until a final administrative decision has been reached. If a 
hearing is requested, enforcement may be delayed until the hearing officer issues 
a decision. "Pre-enforcement review" does not, however, apply when an appeal 
is made to the court system or in the case of judicial penalties. A defendant 
may request a stay but it is not granted automatically. In the past two years, 
only four cases have received administrative hearings and one corrective action 
has been appealed to the courts.
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Oregon

In Oregon, the policy of "pre-enforcement review" prevails. An order 1s not 
considered final until the appeals process has been exhausted. This includes 
appeals taken to the Oregon State Court of Appeals. According to Larry Schurr 
of the Oregon Department of Environmental Quality, 1f action or penalty is 
delayed by an appeals process, the department may either seek a court injunction 
to prohibit further harm to the environment and/or issue additional penalties 
for continued violation. Each additional order must be appealed separately. 
If an order is not appealed within twenty days of issuance, it is considered 
final.

A summary of administrative and judicial penalties for each of the fifty states 
is attached.

I hope this information is useful. If you have any questions, or would like 
additional information, please call.

Attachment
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TABLE 13

State
Administrative 
Civil Penalties

Judicial 
Civil Penalties

A lab am a $ 2 5 ,0 0 0 /d a y  ($2 5 0 ,0 0 0  
"cap”)

$ 2 5 ,0 0 0 /d a y  (no "cap")

A lask a N o n e $ 1 0 0 , 0 0 0  plus $ 1 0 , 0 0 0 /d a y

A rizon a N o n e $ 10 , 0 0 0 /day

A rkansas $ 2 5 ,0 0 0 /d a y N one

C a lifo rn ia $ 1 0 , 0 0 0 /day

$ 1, 0 0 0 -$ 10 , 0 0 0 /d a y  
(P o r ter -C o lo g n e  

A c t)

$ 10 ,0 0 0 /d a y
$ 2 5 ,0 0 0 /d a y  ( in ten tio n a l or 

n eg lig en t v io la tio n  or 
v io la tion  o f  order)

$ 2 5 ,0 0 0 -$ 2 0 ,000-$  15 ,0 0 0 -$  10,000  
$ 5 ,0 0 0 /d ay  (P o r ter -C o lo g n e  

A ct)

C olorad o N o n e $ 2 5 ,0 0 0 /d a y

C o n n e c tic u t $ 2 5 ,0 0 0 /d a y $ 2 5 ,0 0 0 /d a y

D e la w a re " reason ab le  penalty"  
(v ioL  o f  law , p erm it , 
re g .)
$ 2 5 ,0 0 0 /d a y  (vioL  
o f  order)

$ 2 5 ,0 0 0 /d a y

D is tr ic t  o f  C olum bia N o n e $ 2 5 ,0 0 0 /d a y

F lo rid a N o n e $ 5 0 ,0 0 0 /d a y

G eo rg ia  . $ 2 5 ,0 0 0 /d a y N on e

H aw aii $ 1 0 , 0 0 0 /d a y $ 1 0 ,0 0 0 /d a y

Idaho N o n e $ 1 0 , 0 0 0 /d ay

N o t e  P en a lty  am ou n t sh ow n  is  th e  m axim um  a s s e s s m e n t  per v io la tio n  u n less  
o th er w ise  in d ica ted .

N o t e  S ta te s  th at lack  a u th o r ity  to  Im pose a d m in is tr a tiv e  c iv il  p e n a lt ie s  ab sen t a 
v io la to r's  c o n sen t r e c e iv e  u "None" in th e  a d m in istra tiv e  p en a lt ie s  colum n.



4

Table IS (oontt«M)

Stmt*
Administrative 
Civil Penalties

Judicial 
Civil Penalties

I llin o is $ 2 5 ,0 0 0 /d a y $ 2 5 ,000 /day

Indiana $ 2 5 ,0 0 0 /d a y $ 2 5 ,0 0 0 /d a y  (plus an 
ad d ition a l $50 0 /h o u r for v io la t ­
ing any em erg en cy  order)

Iow a $ 1, 0 0 0 /d a y $ 1 0 , 0 0 0 /day

K an sas $ 10 , 0 0 0 /d a y $ 1 0 , 0 0 0 /day

K en tu ck y None $ 2 5 ,0 0 0 /d a y

L o u is ia n a $ 2 5 ,0 0 0 /d a y  
$ 5 0 ,0 0 0 /d a y  (order  

v io la tio n )

$ 2 5 ,0 0 0 /d a y
$ 5 0 ,0 0 0 /d a y  (order v io la tio n )

M aine None $ 2 5 ,0 0 0 /d a y

M aryland $ 1 ,0 0 0 /d a y  ($ 5 0 ,0 0 0  
"cap")

$ 1 0 , 0 0 0 /day

M a ssa c h u se tts $ 1, 0 0 0 /d a y  
$ 2 5 ,0 0 0 /d a y  (fo r  un­
a u th o rized  r e le a s e ,  
handling w ith o u t  
l ic e n se , fa ilu r e  
to  rep o rt)

$ 2 5 ,0 0 0 /d a y

M ich igan N one $ 2 5 ,0 0 0 /d a y

M in n eso ta $ 1 0 , 0 0 0  p er in sp e c t io n  
(reg a rd less  o f  1 v io la ­
tion s or d ays; w a iv ed  i f  
c o r r e c te d  w ith in  30 d a y s  
o f  r e c e ip t  o f  ord er)

$ 2 5 ,0 0 0 /d a y

M ississ ip p i $ 2 5 ,0 0 0 /d a y N one

M issouri N one $ 1 0 , 0 0 0 /day

M on tan a
•

None $ 1 0 , 0 0 0 /day

N e b r a sk a N one $ 1 0 , 0 0 0 /day

N e v a d a None $ 1 0 , 0 0 0 /day

N e w  H am p sh ire N one $ 50 ,000 /d ay

• M 6



Table 13 (continued)

Administrative Judicial
State Civil Penalties Civil Penalties

N ew  J er sey $ 2 5 ,0 0 0  per v io la t io n $ 2 5 ,0 0 0 /d a y
(p lus $ 2 ,5 0 0 /d a y  a /t e r $ 5 0 ,0 0 0 /d a y  (v io la tio n  o f
r e c e ip t  o f  order) order or fa ilu re  to  pay)

N ew  M exico $ 1 0 , 0 0 0 /d a y $ 1 0 , 0 0 0 /d a y

N ew  York $ 2 5 ,0 0 0 /d a y  $ 2 5 ,0 0 0 /d a y
$ 5 0 ,0 0 0 /d a y  (su b s. $ 5 0 ,0 0 0 /d a y  (su b s, v io la tio n )

v io la tio n )

North C arolin a $ 10 , 0 0 0 /d a y None (de n ovo re v ie w  o f  adm in, 
p enalty)

N orth  Dakota N on e $ 2 5 ,0 0 0 /d a y

Ohio N one $ 1 0 ,0 0 0 /d ay

O klahom a $ 10 , 0 0 0 /d a y  (b u t on ly  
for vioL o f  order)

$ 10 , 0 0 0 /d a y

O regon $ 10 , 0 0 0 /d a y N one

P en n sy lvan ia $ 2 5 ,0 0 0 /d a y $ 25 ,0 0 0 /d a y

R hode Island $ 10 , 0 0 0 /d a y $ 10 ,0 0 0 /d a y

S outh  C arolin a $ 2 5 ,0 0 0 /d a y $ 2 5 ,0 0 0 /d a y

South  D ak ota N one $ 1 0 , 0 0 0 /d a y

T en n e ssee $ 1 0 , 0 0 0 /d a y None

T exas $ 10 , 0 0 0 /d a y $ 2 5 ,0 0 0 /d a y

Utah N one $ 10 , 0 0 0 /d a y

V erm ont N one $ 10 , 0 0 0 /d a y

V irginia N on e $ 10 , 0 0 0 /d a y

W ashington $ 1 0 , 0 0 0 /d a y None

W est V irginia N one $ 2 5 ,000 /d ay

W isconsin N one $ 25 ,000 /d ay

W yoming N one $ 10 , 0 0 0 /d ay

T-̂ 7



attachment a

Alaska Statute 44.62.330 
Article 8. Administrative Adjudication
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N O T T S  T O  D E C IS IO N S

* 1 , 4 . 1  14 .V 4 a * t» l 4 6u U ,  4 4 J  P M  
4*0 ' A M .  C l A44 1403)

8*e. ACOUWO. Application of A S 44.62J30 —  +4.62.830. 
<•1 Th* procedure of the state board*, commissions, and officers listed 
in thu subsection or of their tucer*«oni by reorgsnuation under the 
constitution shall be conducted under AS 44.62.330 — 44.62 630. This 
procedure, including, but not limited to, accusation* «nd statement* of 
laaua*. sarvioa. notiea and time and place of hearing, aubpoenaa, depo- 

'attiona, eaatlera concerning evidence and decisions, conduct of hear, 
iag. judicial review and aoope of Judicial review, continuance*, recon- 
aider* Don. reinatatement or reduction of penalty, contempt, mail vote, 
oathe. impartiality, and aimilar matter* ahall be governed by llua 
chapter. natwHhatanding aimilar provision* in th* at*tut** dealing 
with th* D i l i  board*. eommiaaioA*, and ofTioars liatod. Where indi- 
caud. tha prooadura that ahall b* conducted under AS 44.62.330 — 
44 62 630 la limited to namad Air.tiona of th* agency.

<11 /Repealed, 4 S eh 159 S tA  19*01 
421 Hoard of Chiropractic Eiaminrra,
I3l Hoard of Daniel Examiner*:

204

* V4,Ulrae«Hi

14) State Hoard of Regiatration for Architect*, Engineer* and luind 
Surveyora;

(6) /Repealed, 4 19 th 2/8 SLA  19761 
(6) Hoard of Examiner* in Optometry;
I? ) /Repealed, 4 6 ch 159 SLA  I960 I 
16) Stale Medical Hoard,
19) Divialon of Land* under Alaaka I-and Act where applicable; 
(10) Board of Nuraing:
111) Hoard of Pharmacy;
112) Hoard of Public Accountancy;
(13) Department of Labor aa to function* relating to employment 

aecurity only a* provided In (c) of thin aection;
114) Real E.tate Commission;
(15) Alaaka Worker*’ Compensation Hoard, where procedure* are 

not otherwise expressly provided by the Alaska Workers’ Compensa­
tion Adi;

(16) Department of Transportation and Public Facilities, as to func­
tions relating to aeronautics and communications;

(17) /Repealed, 4 12 eh 131 S IA  I960 I 
(16) /Re/iea/ed, i  49 eh 94 S IA  1960 I
(19) /Repealed. 4 64 eh 169 S tA  1978.1
(20) /Repe*/ad, f  16 eh 82 S tA  1982.1
(21) I Re pet led. 4 64 eh 169 S IA  1978.1
(22) /Repealed, 4 I I  eh 181 S IA  19761
123) Department of Public Safety, as to suspension or revocation of 

a security guard’s license under AS 16 65.400 — 18 65.490,
(241 Department of Health and Social Services, under AS 47 35, 

relating to hoarding and foster homes for children;
(25) I Repealed f 60 ch 98 S IA  1966 /
(26) IRepe'led , t 4 eh 120 S IA  1971.)
(27) Department of Health and Social Services and Department of 

Environmental Conservation under AS 17.20 (Alaska Food, Drug, and 
Cosmetic Act), and Department of Commerce and Economic Develop­
ment in connection with the licensing of embalmera and funeral direc­
tors under A S 08.42;

(28) Depsrtmenl of Health and Social Services and the Hospital 
Advisory Council, under AS 1820010 — 18.20 130;

(29) /Repealed, 4 4 ch 120 SLA  1971 I
(30) Depsrtmenl ol Environmental Conaervation, under AH 

18.36.010 — 18.36 090, concerning the regulation of lourinl and 
Irailsr camps, motor court*, and motels;

(31) /Repealed, § 40 eh 206 SLA  1976 I
(32) /Repealed, 4 4 ch 106 S IA  19701
(33) Board of Marine Pilot*,
134) Alaska Police Standards Council;
(35) Big Game Commercial .Services Board;

206
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(36> Boutrd of Diapenalng Optician*;
(371 (Repealed. I 20 eh 110 SLA  1981.1 
i38i lErp ired  punuant to I  3 ch 128SLA  1974; tm  f 7 ch 108SLA  

1975 I
i39i Alaaka Public Office* Commiaaion;
<401 Ro*rd of Fiahrnea;
1411 Board of Cam*.
142) the Department of Education and th* Profraaional TcachlUK 

Practice* Cjmmiuion with regard to proceeding* to revoke or auxpend 
■ teacher* certifi'at* under AS 14 20 030 — 14 20 040 and AS 
14.20 470i*K4>;

1431 Alaaka Commiaaion on Poalaecondary Education mder AS 
14 46 aa to denial of application* and revocation of authonratinna and 
permit*;

(441 Department of Environmental ConeervaUea..nxcnpt to th* ex­
tent that AS 44.62 360 — 44 62.400 are tnconxialenl with tha manner 
to w h ich  praf ading* ar* Initialed under th* prwiaiona of AS 46 03,

1431 University of Alaaka, eicept to th* extent that it* Inrluaion la 
meonaiaUnt «nth th* provitiona of AS 14 40;

(461 (Repealed, f 77 ch 14 SLA  19871
I47l Board of Paychologul and Psychological Aaaoclate Examiners, 
lid i the Department of Fiah and Game aa to function* relating to 

the protection of fish and game under AS 16 05 870,
149* Board of Veterinary Examiner*;
(50) Board of Nunmg Home Administrators;
(51) Board of Barber* and Hairdmuteri;
i52> Department of Natural Resource* concerning the Alaaka grain 

reoerve program under former AS 03 12;
i53» Department of Commerce and Economic Development concern­

ing the lieen*inu and regulation of audiologiil* under AS 08 I I ;
(541 Department of Commerce and Economic Development concern­

ing the lice ruing and regulation of hearing aid dealer* under AS 
06 55.

(bi The procedure of an agency it luted in (alof this section shall 
be conducted under AS 44 62 330 — 44 62 630 only aa to tho«e func­
tion* to which AS 44 62 330 — 44 62 630 are made applicable by the 
statute* relating to that agency.

tc> Judicial review and acope of judicial review of all final decixumt 
of the commiaaioner of labor on an appeal relating to employment 
•ecunty ahall b* in accord with this chapter notwithstanding any­
thing to th* contrary ill AS 23 20 lAlaak* Employment Security Actl 
All other procedure* of hr Department of Labor relating to employ­
ment aeninty ahall be aa provided in AS 23 20 and the regulation* 
under AS 23 20.

Id I Except in a caae of reinstatement or reduction of penalty, th* 
provision* of thia chapter do not affect statutory provision* concerning

' (21 additional relief by Inunction or restraining order,
(3) penalty provisions relating to suspension, revocation, relsau- 

•n«o. and other similar matters of licenses, permits, Ims**. conces­
sions, and other similar matter*.

(4) related matter* that in their context do not rela'e to procedure 
( I  2 (ch 21 ch 143 SLA  1959, am t 14 ch 2 SLA  1964. am 4 60 ch 98 
SLA  1966, am f 2 ch 120 SLA 1966. am I  I ch 58 SLA  1907, *m t |m 
ch 143 SLA  1968; am (  2 ch 83 SLA  1969. am 4 2 ch 118 NLA 1969. 
am H  3. 4 ch 106 SLA  1970; am » 6ch 104 NLA 1971. am * 4 ch 120 
SLA  1971; am 4 2ch 178 SLA 1972, am 4 5ch 179 SLA  1972, sni 4 2 
ch 17 SLA  1973; am i  3 ch 45 SLA  1973; am 4 2 ch 82 SI.A 1973. .tm 
I  2 Ch 7 FSSLA  1973; am 4 5 ch 76 SLA  1974. «m 4 2 ch 128 SI.A 
1974; am 4 6 ch 9 SLA  1976, am 4 25 ch 25 SI.A 1975. am 44 39. 40 
Ch 206 SLA 1975; »m I  4 ch 25 SLA  1976. am 4 2 ch 69 NLA 1976, um 
I  I I  ch 181 SLA  1976; am 44 13. 106 ch 218 S U  1976. um 4 18 ch 
220 SLA  1976. am 4 9 ch 46 SLA  1977. am 4 3 ch 140 SI.A 1977, am
I 54 ch 169 SLA  1978. am 4 10 ch 59 SLA  1979, um 4 23 ch 58 SLA 
1980. am I  3 ch 84 SLA  I9H0; am 41 49, 60 ch 94 NLA 1980. um 4 IS 
ch 130 NLA 1080. am 4 12 ch 131 SLA  1980. am 4 15 ch 141 SI.A 
1980. am 44 4, ft ch 169 SLA  1980. am 4 20ch 110SI.A  IHNl. um K O 
No 61.44 38.39U981I; am i 16 ch 82 SLA  1982. um * 2«h IIXINLA 
1983. am 4 124 ch 6 SLA  1984. am 4 I I  ch 131 SI.A 1986, urn I  77 ch 
14 SLA  1987. am 4 12 ch 37 SLA 19891

Effect » f  am*n<im»nu. — Thr iva* 
l e i r J iM n l  *44*4 paragrapha IW 1 **4 
1441 * f *vbwct>M lai 

Th* 14X7 am*rtdm*nl r*p*alrd aura
r n i  l * * 4 S l ,  ehtth r u t  "I I* p u rl ra a o f U

L'ammrrr* an* frenomir (Juvftapewal 
w w n i ix i  th* ( l i i u i  rxhaauiM A I loan
pragma* lAfl 1410800 — ta io a jo i’

Th* Isay arttMrtdmaot. *(T*xli>* May 17. 
1*4*. *tih*(ilul*4 *8<x Gant# I  ontma m * l 
8*0  ic*# H u rt*  for 'liw tt* I Ju x u n i  im I 
C*ntrsl Hoard* in paragraph ia*.14i 

0*4ui*a* * f  allnrnay gartural - Th* 
g a y W *  *4 th* *4,w*i«ali*rt pawuder* I■ r* 
m u r l *  • f*ir prwedor* faa 4 u rre ,« ,  
ll*M  *r fad. thru I* ix itrr lr*  U  *•>, 
ftaph Idu41, ehtch * it r * i j  frtni th* aditr 
d r f ita *  p rv U u rr  relate* ut*ll*v* lh*i ta 
than n e lr i l  4* rtU ratal* trr prvrMhtra
I ana u *  *tt>  0 *a . h .  iu  

Th* yrltri g  w h r r l ie i  1*1 r* Iht* u .
Im* I* U liatrl til* wV*4ic«tloa |rrtn4.<r*
r u  f*cth ra th* A4uiiri.#lr*ii*# ttn h lu r*  
A d  I* f*w W er*l M lU n .  ■** u r l l u ,  re- 
f  * c 4 ra f  ehkh th *  i p r x ;  p e l  m ake autt 
Maaual A* m u l i m  * f fed. IWtt I  I f  
Au'r 0*a, N* 10.

Th* o r * ,  g  ru iw rlM * 1*1, *ia a raa# *f

r*m*i*t*i**M rr rrdvdttMi *-r tonally, 
refar I*  A S 44 *2 5Vi ehuh  pmoi*#* that
• p*rarer ehrtap Iriaaa* la tttokad or au*

rnat ionium lira agent* ter raia
• lalarront r.r rejiun--n r.| tonally *llaf 
on# p*ar (rent the ,rfrr1irr dal* irf th* dr 
X raiou or front I ha riot* of il.rti*! of th# 
arm.lar tolillou le u j Op A l l*  titft , N# 10

Tha *rrtr**lrrrU *1,1 haano* itrocadur* 
aal forth trr |h# A*mrurarr*tia* Prora*ur* 
Ad oaa not appltrahJ* In ih* aoatortaotu 
ar reara alron rtf Ihiuot lu trw a  hr lha Al 
lohwlta llaartaut t ottlroi H-o.T'1 ntlar • 
fettatf tout i f  a Irrrnwe -I tr rtmrr U ln ia r  
aa aat l - f l h  tn h-rottr A S r | |  |  r, | r * a h t  

IW .J *6) A lla  Iran No IU
Tha a araplt..o. aat lorth rrr arrlooallrorrrlr 

raf.r to at!.,.I..ota »t, o l.itIt Ihtrr t* m  
ttaad f.-, lha a ,  ■ o, ,  a.. I... 11 o tl.lt rrtttha 
lout of fa« 1 a tot I >oi !• folia l.o,i ta, o il. 
larmioaal h , 11 .a aoo.l. I * .  I r t|« A lla  
two No IU 

Who,a lha far ear lo • w »,» r.rf or faro ia  • 
liraoaa ta impho* I,* I ho arplulora *elhoa 
• I * t* ixaor a luvnae. ,1 ta claar lhal aa,- 
paatateat aa aa.o, al am coa r ha Oa*ara* *nl* 
aflaa l.arrtal *t,ooaltou art* ha*no# aa ra
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I 44 62 330 Alajka Statutm 4 44 62 330

y i# W  ky Um  A iM u M i» b v «  P t iM la r i
A«*. I H J  O r  A l l y  Ce*-. Na I t  

Nat All f t  (III* chapter. Af II r*la(ea U  
»ff\rrt prmwedirurv. Haa
K**n hrpeaI *4 hv implication F# f • •am­
ple ih# M u l l  W *rkart' t'amperuatiaA 
An •• u ln l  i< u H x i a l  and th#
«f>»4 W  jwdtfial T>*» rh «p u r
iK in f o n  aptl»ee u v a  4Kara n  M ih in i in 
the Alaaka Watkara i ’ampariMium Act 
which raver* lha Mm# frwurvd ar which ta

irtcwutAMM w ith p rw m ona in (hia chap- 
U r  rv la lm * u  judicial fa* !##  and th# 
arope *f aoch rvvi«w  1939 Op AM y Oan .
N# 24

Hut Ihta aaciton an t AM 44 02 4 30 ware 
auperwdad w ith raapact In workarV com 
panaatum hearm*« ha AM 2.1.10 I I I I  arvl
23 30 1,13 *f |H# A la«ka Wrtrkata I'om  
p anu lion  Act I 9A J CV A l l  y  G ap . Na
24

NOTES TO DECISIONS

fWard wf U * » r a o r t  o f A Jaaaa B a t  
Aaww ia (W «  -  THa le * iila tu r* eipceealy 
trvJwdad the B oaH  o( ( Ja * » n u n  ^  the 
AImH* Ha/ Aawmation 0  an » | t v »  tub 
j#rt u  iH# ad/odirati»r prnredurra #f tha 
Adffiim rtraiita P » t# H u ff  Act *A5 44 B it  
under I t  v r  paragraph In r t  Pa-
Wtaan. « W  P  2d 304 -Alaaka 1*77* 

Adm intacraUve rrapona ib tJify  o f 
A laaka B a r  — W hil#  tha aupramt court 
u ltim aialr m m n  tha au lhentv w> d eu r • 
nun# whether or n *  an applicant ahould 
ba adm nud La lha bar, rcnatdarablr ad 
m m ittrative responsibility haa bean dale- 
rated U th a  Alaaka B a r Aaoortaiton tn r t  
f r ia r * * .  I W  P / d  304 tAlaaka I9T2> 

A p p licab ility  to worker# 'row*p*wa*- 
t k »  p m t a d l a i f .  — Tha I r f t U iu r a  in- 
landed U  autwlitwle. upon IK# affadiva 
data a fIho  Admmiatrativa Prw odurt Act. 
tha judicial mat# of review aa prcvtdrd 
therein ft# ik# joduiat arvpr «f n n f «  aa 
prui>dad m  the Warkara' Campmnatiaa 
Act M aather • f a l l ie r .  347 F 7 4  004 
♦Alaaka IH 2 *

Th# auportnr court ta contra I lad by tha 
Adammai/otiro iVwcadure Act in pmcoed 
in/a. or in  o n » ia »  0/ prpcaedmc* from 
lha AUakA Warkara* CamparualtPn 
Hnord Sew M aaiKay a Cplliea, 347 P  2d 
0A4 tAlaaka IIM2> B u i *m Aleutian 
Humoo « fmrh##. 410 P  2d 7$f lAlaaka 
IVM'

Th# Administrative PVucrdura Act 1 A S 
44 42 ta appltaohto 10 Warkara Com pan 
nation Boo/d hoonnfo ra.apt nhar# othaf • 
•ior oapaoaalf provided »n iH# W orkrm '
C in p i iu » i im  Act Em ployer* Com Em- 
ptarana Com Union Ina G n u a *  Bahwen. 
l i t  P  U  Old 1 Alaaka 1974’

A f t  a pptloo to U i a l a i  pm codnroa. — 
Tha /ud*nal m i c w p n m i  af tha Admin 
w O t l i i f  Prweadura Act feve r* lanainf 
paorWuroo conducted by tha [k « m m  of 
land* « id n  (ha Alaaka Land A d  
A lm k i  Hki t'rrp  r  |U14ewv*h. 4/4 
P / 4  IUM4 tAlaaka IM 7 *

B u t OOl !•  U ro a ln n tio *  o f  f r n i in *  
loaaaa. — Tha adjudiralor? pruviamna of 
tha Alaaka Adm iniatratira Pn rrd u r*  Act 
ria not apply to tha termination of fracm * 
Iraraa by tha aU ta  D iv tron  of Land# 
McOarrey # Com m iu iontr o fN atu ra l Re 
aourtoa. 3/0 P  2d 1333 lA laaka 1974* 

N o r  lo  U *  a i k Wm I b oa rd  a. — The 
A dm m uirati ve Procedure Act by ita aa- 
pcaaa tarma d«aa not apply to local arhoct 
hoarda Matanuaka Suailna Itoroufh v 
U m  &3A p /d  tV4 (A laaka It73»

N o r  to b oa rd  a o f ndJuotnoanL —  
Board# af a4juaiment art not includad on 
tha 11 at in  auhaaction ia» of apanciaa, 
board* and adm miatrativa bod> a apociTi- 
C Jlly  aubjact to thia chapter D ali a S u n ­
tan. 391 I’ 2d * d )  1 Alaaka I979i 

Ua»rfar aubaaatlnn M l  n k m h a i  la 
a a t  rr^ n irod  b af ara an  nlooboUc tma 
t r a p *  4 l*p a a ** ry  Uconna lo out pond ad, 
althouph it would ha parmiMible if tha Al- 
«ohal»< IWa«ra<a Control Hoard choaa lo 
f ta o t  it Eroaitiar Haloon, Inc a A B C  Bd . 
324 P / d  A37 1 Alaska 1974*

Rurd an  o f proof. — W hda tha AImVo 
Admm iatrativa IVocadura Act. doa* not 
•paciAratly au ta  who haa the burden of 
proof m odmmiatrativa adjudirationa. it 
dora paovido in AM M I I M O l f l  that 
"Noth in* heram ahall ba conatruad Lo al 
1ar th# ordinary rulea of burden of proof of 
jud ic ia l pfacaadin*a in Alaaka "  Tha f-tt 
to rn* praviaion coupled w ith tha fact that 
under lha Admm iatrativa IVocadura Act a 
haarm* U  d«urm m a whether a lKai.a> 
a.muM ba fran ied . taauad or ranawad ahall 
ba initiated by A im * a "atai#ment of ia- 
auaa" which m u ii ba *er>*d upun tha t#(- 
•an aaakm* tha laauanrw *•/ rantwal af tha 
licanaa aa tha raapondant lA S  44 92 370. 
A S  44 02 30O>. and a*ainat which lha ra- 
•pondant may defend by A im * a notire of 
dafenaa IA N  44 0 / .V/ui impelled lha au 
paama court ta tha cvnclueion that tha 
burden af prtmf an the lu u *  r««*ad h» lha 
aU U m en l a f laauaa ••• v|»ui the alala
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A tu k>  A R C  IW v M a ln lm . In t .  .IDI lA U t k i  l»H>. W i.n  A it  A I . . V .  I ik  »
P 2 d  441 lA laaka 194341 Department uf K« venu«*. #*-17 I* /d I»m7

A p p llw l in V ifk  v Hoard of K lfC  lA laaka 19421 
Eam ra , 420 P.2d 90 (A U aka  IV H li C ited  m Muhil O il Corp v l/«u f

Q uaiad  In  Pan Am arira ii I'a lra lrum  Ikm ndart Cumm'n. -Ma I* /.I M/ 'A U rk a
Carp v. Sha ll O il (*n , 44A I* 2d 12 tA laaka 19741, S ielrra •*( IVuviib-Mii* 111 W m l i , |n«
I M i i  v IK |»#ri»iu-i»| ui |h  mIi I i A  S a m i  Herv* ,

H U U d  in Forth * Northern S ie v e d " ' M l  I*/d  M7(m  Alti*ka I'W / i,  K« inn I'tiurt
In * A  Handlm * C«»rp. -W3 | 'W  **44 aula li-ftnr*! • Mnh- I h p i  • il I'tilillllU
lA laaka I ' WI ' .  Onion O il On a S ta le  m ly  A l(r*n in*l A IT# lie. 7M I* ,M i*
Dap'l af Natura l K«w>urre«. A/4 P  2d 1147 lA laaka I'MHr

Collateral raferercea I Am Ju r  71 C J S .  PuMir Admimilralive lu *  
2d, Admmiat/aliva law . I  I .IN at m j and Procedure • 113 rt «v«j

8 « - .  4 4 .6 2 J 4 0 .  D r l r g n l l o n  o f  p o w e r  b y  M g rn c - im . im  A n  u g i-n c v  
l in l^ d  in  A S  44  6 2  3 3 0  m n y  d r l t 'g n l r  ( h r  po w er In  h c I ,  lo  h o u r ,  u n d  to  
d e c id e ,  u n le e *  e x p re iw ly  p r o h ib i te d  b y  I h w

Ib l In  a  le w  e m c t e d  « 0 e r  A p r i l  2 9 ,  I9 .V I,  w h e re  t h e  w o rd  " i ig e n c y "  
A lone i* u e e d . I h e  p o w e r  t o  « c t m a y  h e  i l r l r g n te d  b y  t h e  n g e n c y , u n d  
w h e r e  t h e  w o rd *  “A g en cy  i t A c I f  A re u n e d , th e  p o w e r  to  n e t  m H y n o t Ik- 
d e le g n te d  u n l r M  a  n lA tu te  r r l n t m g  to  l l m t  A gency  i iu th o r ii i-K  t h e  d e l« -  
g a t io n  o f  itA p o w e r  l o  h e a r  n n d  d e c id e .  I t  111 I t c h  2> t h  1411 S I ,  A  I ! i6 H i

N O T K H  T O  D E C IS IO N S

AJaeke TVanrportatlon ('nmmlaalon prepare a ™-.l iletiaN.n eo4 I.,il.nl 
aiMxplad. — Former A S 4/tl7 I M 'a I d>ng mrmliara uf the u|>|*liitd-lr dutrfli
apaCiOrally aaamptad lha Ala«V« Trana- n»#nt a*eiirv fmm vntiiitfmi i l ir  dnmimi d
portalion Commiwnon fr»m the rr«|U(ra- they have not henrd thv rvid*me Ala««kii
mania of both thia auction, fortnddm* tha 1ran«p t'ommn v tiandm, Ml/ I ' /d 4".'
daU*ationof the haarm* power a W n t  e>- iAI««ka It*7*a*
p rtw  atatutory authoniatm n. and A S  C ll* d  m In i r  l*»tr «m  4M*t I '/ i l  I d
44 02 600. rwquirm* th# haarm * ..ff.c#r to lAlavka l**7/i

Collateral rafacaneaa. — 2 Am Ju r  73 ( M S .  Pul.ln Admmiatrativr l-iw 
2d, Admmiatrativa L^w, | |  221 lo 220 and 1‘rwdufa. I  h*»

Sec. 44.82.3ft0. Appointment of he a  ring offlcere. i a i  The gover­
nor ahall AUign a  qualified, u n lo e e e d .  A nd  impertiul heurmg ollin-r. 
with AipenencA in the g e n e r n l  prncttce of I i i w .  to conduct he«ring» 
under thia chapter The hearing officer may perform other duties in 
connection with the administration of this chapter and other lawa

(b) An agency with hearing officer* may continue their employment 
m i hearing officer* on an unbia*ed and Impartial b a a ie  within Ihe 
particular agency and may hire additional officer* and prexcrihe addi­
tional qualification*

(c) A hearing officer hired afler April 29, 1959. except lo conduct 
hearing* under AS 2.1 2n lAlaaka Employment Security Ac", ahull
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THURSDAY, DECEMBER 28, 1989

Hammer away on polluters
Polluters, take note: The state 

Department of Environmental Quali­
ty is serious. It no longer is willing to 
be ignored by you. Its reputation as a 
regulatory wimp is no longer 
accurate.

So far this year, DEQ has levied 
more than $355,000 in fines against 
polluters — four times the amount it 
levied against individuals, industries 
and governments in any other year.

Offenders — as well as the press 
and others — pay attention to fines. 
They do not guarantee compliance, 
but they do assure a response. Warn­
ings without penalties breed con­
tempt.

The Oregon Environmental Quali­
ty Commission revised DEQ’s 
enforcement policy last February 
with these goals in mind:

• Write a consistent and fair but 
firm enforcement policy that lets vio­
lators know that fines will not bo 
used as sparingly as In tho past.

• Write a policy that reflects pub-
l ie* A M M A A t n l l n M 6  A A A  I A At A n

lie wants polluters punished.
• Provide DEQ Director Fred Hai 

sen with a procedure to set consi 
ten* and rational penalties statewide 

Prior to adopting these goals, DE 
directors had broad discretion in se 
ting penalty amounts. Most of tl 
agency’s directors, including Ha. 
sen, have been too lenient.

The penalty guide embraces 
variety of factors, including severi 
of the environmental damage, inte 
(whether the violator had received 
prior warning or had been cooper 
five), prior violations, negligence ai 
whether the violator received * 
economic benefit from the violation 

The agency should continue 
refine its enforcement policy in 19f 
The goal, of course, is to increa 
compliance, preferably voluntaril 
rather than to Jack up the fin 
received. But this Is a hammcr-an 
nail process: Many of the nails (coi 
pllonce) probably won’t bo ramm* 
homo without the hammer (fines). 

So, hammor away — ospeclal
m U  vi » i V* 1 I rv A  A I ♦ V* A H rl A A Ca I I t  m



(6) Tha formal enforcement action* described In subsection (1) through 
(5) of this section in no way limit tha Department or ComaisslMi from 
seeking legal or equitable remedies in tha proper court a* provldad by ORS 
Chapters 454, 459, 466, 467 and 468.
(Statutory Authority: ORS CHS 454, 459, 466, 467 and 468) •

CIVIL PENALTY SCHEDULE MATRICES 
340-12-042
In addition to any liability, duty, or other panalty provided by law, tha 
Director nay uiais a civil penalty for any violacion pertaining to the 
Commission's or Department'i statute*, regulation*, permits or orders by 
service of a written node* of assessment of civil penalty upon th* 
respondent. Th* amount of any civil penalty shall be determined through the 
use of the following aatrice* in conjunction with Cha formula contained in 
OAR 340-12-045:

$10,000 Matrix 
<-------------- Magnitude of Violation

C
1
a
s
s

of

V
i
0
1 
a 
t 
i 
o 
n

No civil penalty issued by the Director pursuant to chis macrix shall be 
less than fifty dollars ($50) or more chan ten thousand dollars (§10,000)
Cor each day of each violacion. This macrix shall apply Co the following 
cypes of violations:

fa) Anv violacion relaced co air oualicv scacucas. rules, oerraics 
or orders, excepc cor residential open burning [and field oumingj;

(b) Any violacion related co of ORS 468.875 to 468.899 relacing 
co asbestos abaceaenc projects;

Major Modaratm Minor

Class
I

$5,000 $2,500 $1,000

Class
II

$2,000 $1,000 $500

Class
III

$500 $250 $100



(e) water quality acacuces, rulaa, permits or ordara, axcapc for 
violation* of ORS 164.783(1) relating co cha placement of offanalva 
subacancaa into waters of cha acaca;

(d) Any violation ralacad co underground aterag* canka acacucaa, 
rulaa, panalca or ordara, axcapc for fallura Co pay a faa duo and owing 
undar ORS 466.783 and 466.793;

(a) Any violation ralacad co hazardoua vaaca management acacucaa, 
rulaa, panaica or ordara, axcapc for violation# of ORS 466.890 ralacad co . 
daaaga co wildlife;

(f) Any violation ralacad co oil and hazardoua macerial apill and 
ralaaaa acacucaa, rulaa and ordara, axcapc for nr^ligent or incancional oil 
apilla;

(g) Any violadon ralacad Co polychlorinated biphanyls 
managemenc and disposal acacucaa; and

(h) Any violation ORS 466.340 to 466.390 ralacad to anvlrorunental 
cleanup [remedial action] acacucaa, rulaa, agreement* or ordara.

(2) Persona causing oil apilla through an incancional or nagligenc 
ace shall incur a civil penalcy of noe less chan one hundred dollars ($100) 
or aora chan cvency thousand dollars ($20,000). Tha amounc of cha penalcy 
shall be daCarained by doubling Cha values concained in Che matrix in 
subsection (a) of this rule in conjunction with the formula concained in 
340-12-045.

(3)

C
1
a
s
s

of

V
i
0
1 
a 
t 
i 
o 
n

$500 Matrix
------ Magnitude of Violation

Major Moderate Minor

Class
I

$400 $300 $200

Class
II

$300 $200 $100

Class
III

$200 $100 $50

No civil penalcy Issued by che Director pursuant co this matrix shall be 
less chan fifcy dollars ($50) or more chan five hundred dollars ($500) for 
each clay of each violation. This matrix shall apply to the following types 
oc v lo idC l.oas i

(a) Any violation relatod co residential open burning;
(b) Any violation relaced Co noise control statutes, rules, 

permits and orders;

wARla '̂i/ov;



(c) Any Violacion related to on-site savage disposal statutes, 
rules, permits, licenses and orders;

(d) Any violacion related co solid vast* scacucas, rules, pennies 
and orders; and

(*) Any violacion related to waste tire statutes, rulas, pennies 
and orders;

(f) Any violacion of ORS 164.785 relating to ch* placement of 
offensive substances into ch* vacars of th* scat* or on to land.
(Statutory Authority: ORS Ch. 454, 459, 466, 467 6i 468)

CIVIL PENALTY DEmUilNATION PROCEDURE 
340-12-045

(1) When determining the amount of civil penalty to be assessed for 
any violation, ch* Director shall apply the following procadures:

(a) Determine th* class of violation and ch* magnitude of each
violacion;

(b) Choose th* appropriaca base penalty established by che
matrices of 340-12-042 based upon Che above finding;

(c) Starting vich Ch* base penalty (BP), determine Che amount of
penalty through application of th* formula BP + [(.1 x BP)(P + H + E + 0 +•
R + C) ] where:

(A) *P* is whether ch* respondent has any prior violations
of statutes, rules, orders and permits pertaining to environmental quality
or pollution control. Th* values for "P" and the finding which supports
each are as follows:

(i) 0 if no prior violations, che prior violation
described in subsection (11) Is  g m t 6 r . t h fln.ShEfi.g-YS.grg 
old, or there Is insufficient information on which co 
base a finding;
(ii) 1 if che prior violacion is (an unrelated Class 
Three;lone Class Two or two Class Threes, or che prior 
violations described in subsection (.111). are._gig.acet 
thflD.thEsc yoara old!
(iii) 2 if ch* prior violacion(s) is (an unrelated Class 
Two, two unrelaced Class Threes or an identical Class 
Three:! one Class One or equivalent or the prior 
violations described in subsection (iv)_arft_zrtacer_than 
three.,Y.gflga .Rid:
(iv) 3 if th* prior violation((s)]i (is) us. (an 
unrelated Class One, chree unrelated Class Threes or two 
idencical Class Threes:) cvo Cla33 Ones or equivalents.
or she prior.violations described In-gufrssotion. (v ) are 
greater Chan three years oldi_
(v) 4 if che pricr violacions are (two unrelaced Class
Twos, four unrelaced Class Threes, an idencical Class 
Two or chree idencical Class Threes:1chree Class Ones or 
equivalents, or che orior violacions described in 
subsection (vi) are greater than chree years old;
fvi) 5 if che prior violacions are (five unrelaced Class 
Threes or cour identical Class Jhrees: , cour ^lass .;'.es 
or equivalents. or the prior. vlolacions_de_scribed in 
subsection (vii) are greater chan chree years old:
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February 20, 1990

Representative Peter Goll, Co-Chairman
Representative Max Gruenberg, Co-Chairman
Representative Mike Davis, Vice-Chairman
House Judiciary Committee
Room 122, Capitol Building
P.O. Box V
Juneau, AK 99811
Re; HB A09
Dear Representatives Goll, Gruenberg, and Davis;

You have asked two questions concerning HB 409. The
first is whether the bill's provision authorizing the Department 
of Environmental Conservation to enter and inspect the property of 
a pervasively regulated industry is constitutional. The second is 
whether the authorization of administrative penalties requires the 
right to a jury trial. In our view, the inspection access 
provision of this bill is constitutional as limited to facilities 
or premises with a history of pervasive regulation and a strong 
governmental interest in ensuring compliance with environmental 
laws. We also conclude that the authorization for administrative 
penalty proceedings does not require a criminal or civil jury 
trial. We will discuss each question in turn.
I. ACCESS AND INSPECTION AUTHORITY

Section 2 of HB 409 authorizes the Department of
Environmental Conservation to enter and inspect at reasonable times 
the property or premises of a pervasively regulated facility to 
investigate actual or suspected sources of pollution or to 
ascertain compliance with state environmental laws and regulations. 
Section 1 requires the Department to have the consent of the owner 
or occupier to enter and inspect any property which is not part of 
a pervasively regulated industry. The distinction between those 
facilities which are pervasively regulated and those which are not 
explicitly tracks che caselaw developed under both the U.S. and 
Alaska Constitutions.
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A. U.S. Constitucion. In 1987, the United States 
Supreme Court in New York v. Burger, 107 S. Ct. 2636 (1987), upheld 
a New York statuce providing for warrantless searches of automobile 
junkyards bees :se junkyards are "pervasively regulated businesses" 
subject to regular inspection. The Court reasoned that owners or 
operators of commercial facilities with a long history of 
governmental oversight had a reduced expectation of privacy in 
those faciliries. That reduced privacy interest, when joined with 
a strong g<vei mental public health and safety interest in 
regulating such facilities, rendered a warrantless search
permissible under the Fourth Amendment to the U.S. Constitution.

A number of state courts have upheld state environmental 
warrantless entry and inspection statutes when challenged under the 
federal Constitution, State v. Bonaccurso, 545 A.2d 853 (N.J. 
Super. 1988) (water pollution inspection of meat packing house 
upheld as pervasively regulated ind'ustry); State v. Santiago, 527 
A’. 2d 963 (N.J. Sup*er. 1986) (pesticide inspection statute);
Middlesex County Health Dept, v. Roehsler, 561 A.2d 1212
(N.J.Super! 1989) (solid waste inspection of solid waste facilities 
upheld as pervasively regulated) ; Blosenski Disposal v. 
Commonwealth, 543 A.2d 159 (Pa. CmwltH 198'S) (solid waste 
inspection statute); Commonwealth v. Fiore, 516 A. 2d 704 (Pa. 1986) 
(hazardous waste facilities pervasively regulated); United Seetes 
y. Kaiyo Maru No. 33, 699 F.2a 989 (9ch Cir. 19831 (fis.iing
industry pervasively regulated and warrantless administrative 
search cf fishing vessel by Coast Guard upheld); Trustees for 
Alaska v. EPA, 7a9 F.2d 549 (9th Cir. 1984) (condition of water
discharge permit that facilities subject to search upheld against 
facial challenge;; V-l Oil Company v. State of Wyoming. Dept, of 
Env. Quality, 696 F~. Sup pi 5*7*8 (D. Wyol 19 88) (inspection and 
sampling of leaking underground storage tank contamination at gas 
station upheld as pervasively regulated).

B. Alaska Constitution. The seminal case for warrantless 
administrative searches under the Alaska Constitution is Woods & 
Rohde, Inc. v. State, Dept, of Labor, 565 P. 2d 138 (Alaska~T9T7). 
The Alaska Supreme Court hel3’“that the Alaska Occupational Health 
and Safety Act's warrantless search provisions were 
unconstitutional because they extended to facilities and premises 
without a history of pervasive regulation and covered an enormous 
number of unrelated and disparate activities, essentially all 
private enterprise. Id,

The Court, in finding such a broad scope 
unconstitutional, specifically distinguished warrantless inspection 
provisions for those commercial facilities which have been subject 
to a long history of supervision, inspection, and pervasive
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regulation. Business with a history of pervasive regulation held 
less of an expectation of privacy and, therefore, warrantless 
administrative inspection would be constitutional under Alaska law 
in those limited circumstances.

The Alaska Supreme Court subsequently upheld airport 
screening as constitutional. State v. Salit, 613 P.2d 245 (Alaska 
1930). The Court noted that the air travel industry was 
pervasively regulated and, although the searches involved 
passengers, the rationale extended to them as well. The Alaska 
Court of Appeals, in Dye v . State, 650 P.2d 418 (Alaska App. 1982), 
upheld a warrantless administrative search of a fishing vessel, 
concluding that fishing is a pervasively regulated industry. The 
Appellate Court noted that, in reviewing warrantless access 
provisions, the inquiry should be: (I) whether the industry is so
regulated as to diminish its expectation of privacy and; (2) 
whether the commercial enterprises' subjective expectations of 
privacy are ones which society would protect. Id. at 421-422.

Section 2 of HB 409 distinguishes on its face chose 
facilities which are pervasively regulated and, thus, have a 
reduced expectation of privacy. Further, such facilities are 
pervasively regulated because of the need for assurance that their 
operation does not jeopardize the pubic health and safety. 
Consequently, there are compelling state interests in regular 
inspections for compliance with state environmental laws and to 
ensure that there is no pollution at the facility. Inspections 
further that interest. See New York v. Burger, 107 S.Ct. 2636, 
26 A 2* (1987). Since HB 50"9 adheres to this well developed
distinction 'or pervasively regulated facilities, we believe it to 
be constitutional under both the U.S. and Alaska Constitutions.
II. ADMINISTRATIVE PENALTIES.

Section 4 of HB 409 authorizes the Department of 
Environmental Conservation to assess an administrative penalty for 
a violation of AS 46.03, AS 46.04, AS 46.09 or a regulation 
promulgated thereunder. The bill sets forth in detail the 
administrative procedure co be followed ir. assessing a penalty and 
the judicial appellate review process for reviewing _ the 
administrative decision. Specifically, after the final
administrative decision is made, that decision may be reviewed by 
the superior court as an administrative appeal, not as a de novo 
review. You have asked whether the administrative penalty 
provisions require a jury trial as either a criminal or civil 
proceeding.
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The first issue is whether the administrative penalty 
provisions are similar to criminal proceedings, thereby creating 
the right to a jury trial. The Alaska Supreme Court, in Baker v. 
City of Fairbanks, 471 P.2d 386 (Alaska 1970), heT3 that 
individuals subject to criminal prosecutions are entitled to a jury 
trial and the Court def_r.ed criminal prosecutions broadly as "any 
offense che direct penalty for which may be incarceration in a jail 
or penal institution . . . .  includ[ing] offenses which, even if 
incarceration is not a possible punishment, 6till connote criminal 
conduct in the traditional sense of the term." Id. at 402. The 
Court noted that "[a] heavy enough fine might also indicate 
criminality because it can be taken as a gauge of the ethical and 
social judgments of che community," Id. at n. 29.

The Supreme Court specifically excluded from che category 
of those "criminal" prosecutions requiring jury trials the 
revocation of licenses pursuant to administrative proceedings 
because lawful criteria other than criminality are a proper concern 
in protecting public welfare and safety. The Court's rationale is 
that the basis of revocation or suspension in such instances is not 
that one has committed a criminal offense, but that the individual 
is not fit to be licensed, apart from considerations of only guilt 
or innocence of crime. The Court further excluded from its holding 
those "legal measures which can be considered regulatory rather 
than criminal in thrust, so long as incarceration is not one of the 
possible modes of punishment." Id.

In determining whether the penalty imposed is akin to 
a criminal proceeding triggering the right to a jury trial, the
court does not necessarily look to the size of the fine or the risk
of loss, but rather to whether the penalties under consideration 
serve to brand the defendant with the same stigma as a misdemeanor 
conviction, Beran v. State, 705 ?.2d 1280, 1284 n. 4 (Alaska App. 
1985). For example] in Alaska Public Defender Agency v. Superior 
Court, 584 P.2d 1106, TITO (Alaska 1978), the *Court held that 
prosecution for a violation of a city ordinance against 
"harassment" punishable by a $500 fine did not constitute a 
criminal proceeding because the fine alone did not connote 
criminality in the constitutional sense, Moreover, in State v. 
O'Neill Investigations, Inc., 609 P.2d 520 (Alaska 1980), the Court 
held that a $5,000 civil penalty for each count of unfair methods 
of competition and unfair trade practices did not constitute
criminal penalties. The Court noted that "[tjhe use of civil 
monetary penalties, woven into the fabric of many regulatory
statutes as a sanction for non-compliance, has become commonplace.' 
Id. at 526. Analyzing the penalty under the Baker v. City of 
Fairbanks test, two Supreme Court justices wrote in their 
concurrence:
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"Furthermore, the argument that a penalty of $5,000 
per violation indicates criminality deserves 
consideration. However, the reason that the court 
has used contemporary social values and heaviness 
of the authorized penalty as measures of criminality 
is that they are a gauge of the community ethical 
and social judgment of persons who corait the 
wrongful act." In turn, the reason for determining 
the community's judgment of such persons is that the 
extent and nature of that judgment helps one predict 
the severity of collateral consequences which may 
be suffered by the defendant. Baker, 471 P.2d at 
395. In discussing potential collateral
consequences of conviction under the ordinance in 
Baker, we noted that "one convicted under this 
ordinance might suffer severe disabilities in 
obtaining future employment or in having heaped upon 
him a certain amount of social opprobrium.
The collateral consequences of finding that a debt 
collection agency or other business has committed 
"unfair trace practices in the conduct of trade or 
commerce" are not of this nature.

Id. at 538.
Consequently, while assessment of civil penalties against 

an environmental polluter may very well subject that person to 
community disfavor, this is not the type of collateral consequences 
envisioned in Baker and its progeny. The administrative penalty 
provision is civil"and regulatory to encourage compliance rather 
than to punish as in a criminal proceeding. Thus, no right to a 
jury trial is required.

This interpretation is supported by federal law as well. 
The United States Supreme Court, in construing the U.S. 
Constitution, has concluded that civil penalties of up to S50,Q00 
per offense under the oil spill provisions of the Clean Water Act 
are not criminal in nature. United States v. Ward, 448 U.S. 240 
(1980). Under the federal test, where the legislature "has 
indicated an intention to establish a civil penalty, [the court] 
inquires[s] further whether the civil statutory scheme is so 
punitive either in purpose or effect as to negate that intention." 
Id. at 248-49. The court noted that the oil discharge prohibition 
was a strict liability offense and that separate criminal 
provisions required proof of scienter. The court concluded that 
the civil penalties were not criminal in nature, and therefore, did 
not trigger constitutionally mandated criminal proceedings.
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Id. at 254. The same is true for the administrative penalty 
provision of Section 4 of HB 409.

The second issue you posed is whether the fact that the 
administrative determination to impose an administrative penalty 
is not reviewable de novo on appeal to the superior court deprives 
a person of his/her right to a jury trial in a civil suit under the 
Alaska Constitution. Article I section 16 of the Alaska 
Constitution provides that "[i]n civil cases where the amount in 
controversy exceeds two hundred and fifty dollars, the right of 
trial by a jury cf twelve is preserved to the same extent as it 
existed at common law.” This provision is modeled after the 
guarantee in the Seventh Amendment to the U.S. Constitution. See 
Shope v. Sims, 658, P.2d 1336 (Alaska 1983).

In Atlas Roofing Co., Inc. v. Occupational Safety and 
Health Review Commission, 430 U.S. 4"42 (1977), thi U .S". Supreme 
Court held that "when Congress creates new statutory public rights, 
it may assign their adjudication to ar. administrative agency with 
which a jury trial would be incompatible, without violating the 
Seventh Amendment." Id. at 455. This case involved 
administratively assesseH- penalties for violations of OSHA 
workplace safety regulations.

In an earlier case, NLRB v. Jones I Laugh 1 in Steel
Corporation, 301 U.S. 1 (1937), the U.S^ 'Supreme Court upheld a
provision of the I ational Labor Relations Act empowering the Board
to make findings of fact that were conclusive on review and to 
issue orders concerning challenged labor practices. The Court 
overruled defendant's Seventh Amendment objections, stating: "the
instant case is not a suit at lav? or in the nature of a suit. The
proceeding is one unknown to the common law. It is a statutory 
proceeding." I_d. at 8.

As one commentator has noted, these decisions represent 
the Court's recognition that the legislature may put certain
decisions in the hands of administrative agencies because "in some 
instances complex problems [are] not easily comprehended by 
laypeople [and] should be decided by a specialized group of 
experts; to inject a jury into that process would seriously impair 
its utility and effectiveness." J. Friedenthal, M. Kane & A. 
Miller, Civil Procedure 499 (1985).

As a result, since many of the environmental statues
found in Title 46 did not exist at common law, che legislature may 
constitutionally vest their enforcement in administrative agencies 
without providing for a jury trial.
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Representatives Goll, 
Gruenberg, and Davis

If you have any further questions, or 
further assistance, please contact us.

Very truly yours,
DOUGLAS B. BAILY 
ATTORNEY GENERAL

Michele D. Brown 
Breck C. Tostevin 
Assistant Attorneys

February 20, 1990 
Page 7
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Representative Max Gruenberg, Co-Chairman 
Representative Peter Goll, Co-Chairman 
Representative Mike Davis, Vice-Chairman 
House Judiciary Committee 
Room 122, Capitol Building 
P.O. Box V
Juneau, Alaska 99811

Dear Representatives Gruenberg, Goll and Davis:

During the February 21, 1990 meeting of the House Judiciary 
Committee, you requested the Department of Law to provide a brief 
description of the effect of the committee's amendment to H.B. 409 
("amendment no. 1"). Amendment no.l deletes the sentences which 
appear at pg. 3, In. 17-19 and at pg. 5, In. 15-16 of f  a 
committee's February 21, 1990 worx draft. The amendment
substitutes the following language at pg. 3, In. 17:

Except as provided in this section, the validity, amount, 
and appropriateness of the administrative penalty are not 
subject to judicial or administrative review.

In similar fashion, amendment no, 1 substitutes the following 
language at pg. 5, In. 15:

The amendment language clarifies that when a person appeals 
from the department's administrative penalty or compliance order 
decision, the judicial appeal will proceed in accordance with 
traditional administrative appeal principles. Judicial review of 
the department's decision will be based upon the record below. 
Hence, if a person wishes to challenge the department'9 imposition 
of an administrative penalty or compliance order, the person must 
timely request an administrative hearing. The person must raise 
the arguments and objections in the administrative hearing in order 
to preserve the person's opportunity for judicial review.

Re: HB 409 amendment

Except as provided in this section, the compliance 
order is not subject to judicial or administrative 
review.
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The amendment language does not preclude collateral actions 
based upon jurisdictional grounds. For example, if the department 
failed to provide proper notice of a penalty assessment, the
amendment would not prevent the person from raising the lack of 
notice issue as a defense in a subsequent collection action— even 
though the person had not sought an administrative hearing.
However, such challenges aside, a person who wishes to contest an 
administrative penalty must do so through the procedures provided 
in section 4— not in a separate lawsuit or administrative
proceeding. Likewise, a person who wishes to challenge a
compliance order must do so through the procedures provided in 
section 5.

Sincerely,

DOUGLAS B. BAILY 
ATTORNEY GENERAL

JAM/jah
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House Bill 409 
1/29/90 Version

Section 3 of this bill gives the Department new authority to 
assess administrative penalties for violations of laws and 
regulations designed to protect the environment. Due process, 
under this bill, allows for a hearing be held prior* to the 
assessment of penalties. Since DEC does not currently have this 
authority, we do not have any positions capable of performing 
these functions. Therefore, the Department would need one 
hearing officer and a paralegal to conduct the hearings required 
before assessment of administrative penalties.

Contractual($12.0) includes court reporter, transcripts, and 
professional contracts.

Position 100 200 300 400 500 Total

Attorney III 68.0 5.0 3.0 1.0 5.0 $87.0
Paralegal Assistant II 44 .0 1.0 5.0 $50.0
(Contractual) 12.0 $12.0

TOTALS 112.0 5.0 20. 0 2.0 10.0 $149.0
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D EPT. OF ENVIRONMENTAL CONSERVATION

STEVE COW PER, GOVERNOR

OFFICE OF THE COMMISSIONER
PO BOX 0, JUNEAU, ALASKA 99811-1800 (907) 465-2600

February 7, 1990

POSITION PAPER

House Bill 409

The Department strongly supports this legislation. As has been 
so aptly pointed out in the aftermath of the T/v Exxon Valdez, 
the key to dealing effectively with a major oil spill is 
prevention. An active role on the part of the regulatory 
agencies in preventing a spill is essential. This principle 
applies as well to preventing other kinds of environmental 
pollution. House Bill 409 would provide some of the necessary 
tools to streamline the enforcement processes and enable the 
Department to encourage compliance with existing regulatory 
safeguards.

This bill addresses four major issues: access, administrative 
penalties, compliance orders, and environmental audits. Each 
issue is addressed separately below.

The ability to inspect to determine whether pollution violations 
are occurring is a necessary component of a credible enforcement 
program. Current practices hav prevented the Department from 
gaining access quickly when necessary. Current law requires the 
consent of the facility owner or obtaining a search warrant 
before possible violations can be investigated, often leading to 
the dissipation or dispersal of the pollution before the 
Department can enter and gather the evidence necessary to charge 
the polluter with a crime.

Section 1 of House Bill 409 adds to existing authority the right 
to copy records. Section 2 allows reasonable access to regulated 
facilities for the purpose of investigating actual or suspected 
pollution violations without the consent of the owner. The 
proposed changes in this bill should significantly improve the 
Department's ability to investigate violations.

ACCESS

ADMINISTRATIVE PENALTIES

Penalties are an important enforcement tool that reduces the 
economic incentive to violate existing environmental laws. The 
Department currently has two avenues to pursue whan a violation
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occurs: l) issue or negotiate a compliance order requiring 
corrective action, or 2) commence a judicial enforcement action. 
The ability to assess administrative penalties would provide a 
process to impose a financial incentive to comply with the law.

Administrative penalties procedures already exist in 28 other 
states and are used extensively by the federal government. They 
have proven to offer an efficient and fair means of enforcement. 
Handling matters administratively, rather than judicially, is far 
more expeditious and cost effective for both industry and the 
Department. Development of sound administrative penalty criteria 
and establishment of a consistent track record when penalties are 
imposed adds fairness and certainty to the process. The 
administrative penalty process also allows for judicial review, 
should the violator choose to contest the decision.

COMPLIANCE ORDERS

An essential component of a sound, effective environmental 
enforcement program is the ability to issue compliance orders 
without cumbersome procedural delays. The Department cannot 
currently issue a compliance order to stop ongoing pollution or 
commence cleanup of a contaminated site without a lengthy hearing 
process.

Section 5 of House Bill 409 would allow compliance orders to be 
effective immediately, so that pollution will stop and clean up 
will commence. This process would prevent delays from being 
introduced when the goal is to promptly eliminate risks to the 
public health and environment.

A person's right to contest liability or seek contribution from 
other responsible parties is not curtailed under this section.
An affected party has 30 days to request an administrative 
hearing which can be elevated to a judicial review if necessary.
A request for an administrative hearing, however, does not affect 
the provisions and deadlines set out in the compliance order. In 
essence, this section provides that rights and liabilities can be 
litigated after the fact, while protection of the public health 
and environment must take place immediately. This is essentially 
a reversal of the existing situation. This is an important tool 
for the Department's enforcement program.

ENY.IRQNHENTAL_AVP.iTg
This section would allow the Department, as part of an ongoing 
enforcement action, to require an environmental audit to be 
performed by an independent contractor selected by the person 
required to conduct the audit. The Department retains authority 
to approve the selection of the contractor.
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Audits have proven to be beneficial to both industry and 
government because they insert a neutral, yet qualified party 
into the process. Environmental audits have also been a part of 
effective prevention programs because potential problems can be 
identified before reaching unmanageable or catastrophic 
proportions.
The four components of this bill will significantly add to the 
Department's ability to protect the public health and the 
environment through a more efficient, effective enforcement 
program.
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CHANGES FROM HB 409 TO CSHB 409

Section 1 - Adds a new section to allow DEC to do reasonable 
inspections of a regulated facility without first obtaining a 
warrant or without first receiving permission from the owner.

Section 3 - Provides language changes to clarify the 
procedures for administrative penalties.

Section 4 - Adds a provision to provide DEC with express 
authority to require environmental audits.

Deletes old section 4 which revised the criminal penalty 
provisions for oil and hazardous substances releases.
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F Y 1988 Enforcement Accomplishments Kepori

Judicial Enforcem ent,- C rim in al

The Agenry's criminal enforcement program has steadily expanded its presence in the regulated 
community. A* the second illustration Indicates, criminal case referrals, numbers of defendants 
charged, and defendants convicted have increased over time. Since 1982, Individuals have received 
prison sentences for committing environmental crimes totaling 91 years and over 450 years of probation 
have been Imposed. Imposition of probation is an extremely effective part of the criminal program 
because in the event that an individual commits another crime (not limited to environmental crimes) 
while on probation, the provisions of the probation normally call for the automatic imposition of a 
prison sentence that was suspended In lieu of probation.

EFA CRIMINAL ENFORCEMENT PROGRAM 
FY1982 TO FY1988
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Illustration  2

Administrative Enforcement

Referral of civil and criminal judicial enforcement actions are the performance Indicators most 
commonly looked to by the public and the Congress as they assess EPA’s enforcement efforts. While 
judicial remedies are crucial to EPA's overall success, as time goes on other indicators also need to be 
evaluated to assess the Agency's effectiveness in enforcing environmental law s and regulations. In 
the statutes that Congress has enacted or reauthorized over the past few years, EPA has been given 
expanded authority to use administrative enforcement mechanisms to address violations and compel 
regulated facilities lo ach ieve com pliance or take other corrective actions. A dm inistrative  
enforcement tools permit the Agency to Impose penalties and direct regulated nrities to undertake 
action to correct noncom pliance in a less resource Intensive w ay than judicial remedies. As 
Illustration number 3 show s, EPA enforcement programs are making substantial use of those tools. In 
FY1988, EPA's enforcem ent programs issued 3,085 adm inistrative actions. As w ith judicial 
enforcement, administrative enforcement activity has been particularly high since EPA Instituted 
Internal management im provem ents in FY1984, with EPA enforcement programs taking 14,638 
administrative actions since then. This total represents 43% of all administrative actions taken since 
the Agency was created.

2



FR£! "  1 . 3 0 .  1990 1014 1
r  i iyoa tnjorcem ent Accompitsnmenis nepvn

TABLE OF CONTENTS

SUB1ECT 

I. ENVIRONMENTAL ENFORCEMENT ACTIVITY

Thi;i section provides information on FY1986 levels of Federal 
d v il  ind  criminal judicial case referrals, administrative actions,
FWcral penalty assessments, and State enforcement activity.

D. MATQR ENFORCEMENT LITIGATION AND 
KEY LEGAL PRECEDENTS

A n alphabetized summary o f important civil and criminal 
judicial case settlem ents, administrative actions, and key court 
decisions on points of law that occurred during the year.

m . BUILDING AND MAINTAINING A STRONG 
NATIONAL ENFORCEMENT PROGRAM

Summaries of major enforcement program strategics, initiatives, 
guidance, and management studies.

rv. MEDIA SPECIFIC ENFORCEMENT PERFORMANCE; 
RESOLVING SIGNIFICANT NON COMPLIANCE

C ontains brief sum m aries o f the Strategic Planning and  
M anagement System  definitions of Significant Noncompliance 
and highlights o f recent program performance.

APPENDIX: ENFORCEMENT DATA

C ontains h istorical enforcem ent data on Fcderat and State 
enforcement activities.

EASE

1

6

21

31



STATE OF ALASKA 
1990 LEGISLATIVE SESSION

C C ^
BELL VERSION; 

PUBLISH DATE:

No. 1 
CSHB 409(Res) 
HOUSE 2/9/90

R EQ U EST:
FISCAL NOTE

R fis io n  Date:____________________________ _
Tille : An Act r e l a t i n g  Co E n v iro n m e n ta l

Lav? Reform_____________________________________
Sponsor: R e p r e s e n t a t i v e  M ike D a v is  
R e q u e s to r : H n n s p  R p c jn n r r p c _______________________

Agency Affected : Envl rnnm enral rrm «;prvarion
B R U : E n v iro n m e n ta l  Q u a l i f y ____________
A d m in i s t r a t i v e  S e r v i c e s _________________

C o m p o n en ts--A d m in istra tiv e  S er v ic e s

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 91 FY 92 FY 93 FY 94 FY 95 FY 96
PERSON ALSER VICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

112.0 112.0 112.0 _ . 112.0 _J.lI 0 1 1 ?_0
5.0 s.n s n S.O s.n s.n
20.0 on n 2Q.0_.__ 70 n ?n n ?n n
? n 2.0 7.0 _ n _ _  . ? n 2.0
10.0 10.0 10.0 10.0 l n n 10.0
n n 0 n t)
n n 0 0 0 n
n 0 0 0 0 n

TOTAL OPERATING 149.0 149.0 149.0 149.0 149.0 149.0

CAPITAL Q. . .
0 0 0 ■ 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND 1 4 9 . 0 tan n 1 4 9 . 0 149.0 149.0 1 4 9 . 0
FEDERAL FUNDS 0 n 0 I n . o n
OTHER 0 r, 0 n 0 n
TOTAL 14Q n__ -LA3-0___ 149J1___ 1 4 P . O 1 4 9 . 0 u q . n

PO SIT IO N S:

FULL-llME
PART-TIME
TEMPORARY

2 2 2 2 ?
0 n n n -Q . a
0 . Q____ n __0___________ ---0------ ---0-----

ANALYSIS : (Aaach a separate page if necessary)

The fiscal impact for FY 90 would be zero. Analysis is attached.

Prepared b y : ___—-- ---------------------------------- Phone: .  465-26QQ—
Division:- A d m in is t r a t iv e  S e r v ic e s ____________________________ tvhp • 1 / 1 0 / 9 0

Approved by Commissioner: ,___ a .£ > l4 * C * .________________  ________  Date: 3 °
Agency: E n v ir o n m e n ta l C o n s e r v a t io n   -------------------------------------

Distribution (by preparer } :
Legislative Finance 
Legislative Sponsor 
Requestor
Office of Management and Budget .
Impacted A<»cncy(ies) — 1—  °f



No. 1 
CSKB 409(Res) 
HOUSE 2/9/90

House Bill 409 
1/29/90 Version

Section 3 of this bill gives the Department new authority to 
assess administrative penalties for violations of laws and 
regulations designed to protect the environment. Due process, 
under this bill, allows for a hearing to be held prior to the 
assessment of penalties. Since DEC does not currently have this 
authority, we do not have any positions capable of performing 
these functions. Therefore, the Department would need one 
hearing officer and a paralegal to conduct the hearings required 
before assessment of administrative penalties.

Contractual($12.0) includes court reporter, transcripts, and 
professional contracts.

Position 1 0 0 200 300 400 500 Total

Attorney III 68.0 5.0 8.0
Paralegal Assistant II 44.0 
(Contractual) 12.0

TOTALS 112.0 5.0 20.0

1.0
1.0

5.0
5.0

$87.0
$50.0
$12.0

2.0 10.0 $149.0
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This position will be necessary to perform the 
functions required In this legislation. The 
administrative penalty process allows for a 
hearing to be held prior to the assessment of 
penalties, if review is sought, within 30 days. 
This position will review these proposed 
penalties, do legal research, conduct hearings, 
evaluate the case, and make an assessment as 
to the appropriateness of penalties. We do not 
currently have anyone on staff qualified to 
perform this function.
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A d m in i s t r a t i v e  S e r v i c e s

Component Administrative Cervices
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P r in c e  W ill iam  S ound  C o nservat io n  A l l ia n c e

P.O. Box 1697 
Valdez, AK 99686 

(907) 835-2799 
Fax 835-8083

Honorable Peter Goll 
Alaskan State Legislature February 12, 1990
P.O. Box V (MS3100) 
Juneau, AK 99811

Dear Mr. Goll,

The Prince William Sound Conservation Alliance strongly supports HB 409 and HB 315.

However, we would like to see the following changes made:
Section 1 (6): Delete "consent of the  o w n er ."  If the owner is in possible violation o f  D EC statutes 
and regulations, DEC should have the immediate authority to enter the premises and copy records 
with or without consent of the owner. It is obviously in the best interests of the polluter to deny DEC 
access while ying to cleanup the mess. Without DEC'S oversight, polluters may attempt cleanup 
methods that create a worse problem than the original one. DEC must be give stronger powers.
W e ask that you pass these bills out o f  the House Judiciary Committee promptly.

Section 2 (14): Change " a t  reasonable  tim es"  to "a t any  tim e" . Many business operate 24 hours a 
day. DEC must be able to enter the premises to conduct investigations of either actual or suspected 
sources of pollution "at any time" including nights, week-ends, and holidays.

Section 2(14) line 23. Change "a  pervasively  regulated facility" to "a perm itted  facility." DEC's 
powers should be equal to or stronger than those o f  the EPA. Most other states authorize such entry 
and copying o f  records for "pemiitted facilites."

Section 6 (c) (1). Amend the definition o f  "env ironm enta l a u d it"  to include eng ineering  audits .  
It is important for DEC to know whether a facility was constructed according to plans and what 
changes have been made such as additions or shutdowns since a facility was construccd.

PWSCA strongly supports these bills as being more equitable to all businesses, while providing a 
greater degree of environmental protection through more economic and efficient enforcement. We 
particu larly  support citizen suits, w h ich  a re  perm itted  under fe d e r a l legislation.

Sincerely,
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CO N TIN U A TIO N ’ o f  F IS C A L  N O TE ANALYSTS

For Dill/Resolution \-n cshb to; (resources)

The committee substitute for HL <*09 changes the state's environmental 

conservation laws in four important respects.

first, section 1 amends AS <*6.03.020(6) to provide that the Department of 

Environmental Conservation may copy records during a voluntary inspection to investigate 

either actual or suspected pollution or contamination or to ascertain complic’ce or 

noncompl iance with AS <*6.03, AS <*6.0<*, or AS <*6.09. Section 2 adds a new paragraph to AS 

*■6.03.020 that grants to the Department of Environmental Conservation the right to enter and 

inspect the property or premises of a pervasively regulated facility and copy records to 

investigate either actual or suspected sources of pollution or contamination or to ascertain 

compliance or noncompliance with AS <*6.03, AS <*6.0<*, or AS <*6.09. The bill defines 

pervasively regulated facility as a facility where activities or operations are or were 

conducted that affect a significant p u t  lie interest and that are subject of comprehensive 

regulations by the Department of Environmental Conservation.

Second, section <* amends AS <*6.03 by adding a new section that establishes

a system of administrative penalties for pollution. Under the section, an administrative

penalty not to exceed $25,000 a day for each violation may be assessed against a person who 

violates or causes or permits to be violated a provision of AS <*6.03, AS A6.0<*, or AS <*6.09.

Third, section 5 repeals and reenrcts AS <*6.03.850 to give the Department of

En ironmental Conservation the power to issue binding compliance orders, coupled with a

formal administrative review/appeal process. Under existing law, the department notifies 

a person of its determination that a violation exists, or is about to exist, and the person

is given time to file a report stating measures have been and are being taken, or are

proposed to be taken, to correct or control the conditions outlined in the determination 

notice. At this time, a compliance order can be issued only after all of these steps have 

been taken.

fourth, section 6 wou'J amend AS <*6.03 by adding a new section that provides 

that the comissioner o' environmental conservation may require a person to conduct an 

environmental audit and to prepare and submit an environmental audit report, as part of a 

judicial or administrative enforcement action.

It is inpossible to predict what additional costs, if any, the Department of

Law may experience if this bill is adopted. On the one hand, the bill's provisions greatly

streamline existing enforcement procedures, thereby reducing attorney resources currently 

used for litigation and lengthy settlement negotiations. On the other hand, these improved 

procedures may result in increased enforcement and require additional resources. 

Nc.ertheless, to the extent that increased enforcement may outweigh the efficiencies provided 

by the bill, any resulting cost will be borne by the oil and hacardous substance fund, 

provided under AS <»6.08 and AS <*6.09, as well as federal fund sources such as the federal 

LUST Trust and the federal Superfund.



COMMENTS OF EXXON COMPANY. P . 8 . A

ON L A T E S T  DRAFT OF C 8H B  4 0 9

Last week Exxon Company, U.S.A. presented its initial 

testimony regarding CSHB 409. Since that time, a new draft of the 

bill has been circulated. Virtually all of the comments 

incorporated in Exxon's initial testimony are also applicable to 

the current proposal. Todry's testimony is intended to expand upon 

our original comments in a couple of specific areas and address the 

alterations in the bill.

The procedures described in this bill would deny all Alaska's 

citizens (not just oil companies) the most basic due process 

protections. The bill seeks to impose arbitrary and unilateral 

procedures in non-emerqencv situations. The DEC already has more 

than ample statutory authority to issue any immediate order in an 

emergency. This bill would allow the exercise of regulatory power 

justified only in an emergency when there is no emergency.

As we testified last week, the current compliance order 

statute sets forth a thr^e stage procedure for non-emergency 

situations. First, the DEC gives the citizen notice of the alleged 

environmental violations. The citizen then has an opportunity to 

meet with the department and to attempt to cure the violations. 

Finally, if the problem cannot be satisfactorily resolved on an 

informal basis, an administrative hearing is held to determine what

P a g e  1



action would be appropriate.

This existing procedure is the appropriate way to deal with 

non-emergency situations. It is our understanding that this 

committee has been told that the proposed amendments are necessary 

to conform Alaska's compliance order procedures to federal law. 

As a general rule, that is simply not correct.

As you are aware, the federal government has a very wide and 

complex range of environmental statutes and regulations, many of 

which provide some type of compliance order authority. Most 

federal compliance order procedures, however, incorporate a three 

step notice and opportunity to be heard procedure similar to 

Alaska's current compliance order statute. The compliance order 

procedures employed in Part 24 of the EPA regulations on hearings 

are a good example.

The EPA's three stage process protects citizens' due process 

rights to reasonable notice and opportunity to be heard before the 

government takes final action against them. It also reflects 

common sense. Most alleged environmental violations can be 

resolved without resort to formal judicial enforcement actions. 

The procedure proposed in HB 409 threatens Alaskans with an 

impossible dilemma: either immediately comply with arbitrary

compliance orders, or ret ise to obey the DEC order at the risk of 

immediate penalties and force the Department of Law to file a

P a g e  2



judicial enforcement action. The current statutory procedures are 

far preftrable to this type of confrontation. For these reasons 

Exxon strongly recommends that the compliance order procedures not 

be amended.

The new draft contains an entirely new section on 

nonconsensual searches of "pervasively regulated facilities." This 

new section is unnecessary and unreasonable. In 1977, the Alaska 

Supreme Court held that a similar rule which allowed OSHA 

inspectors to enter workplaces without a search warrant violated 

the Alaska Constitution. In 1978, the U.S. Supreme Court held that 

an OSHA regulation allowing a warrantless search violated the 

federal constitution.

The language in the latest draft would allow the DEC to enter 

and search "pervasively regulated facilities," without a warrant. 

In the absence of an emergency, there is no legal justification for 

this type of search in the enforcement of environmental 11 ,ws. The 

United States Supreme Court has held that certain types of 

enterprises may be searched without a warrant, but the businesses 

to which they have applied this rule have been limited to 

enterprises involving liquor and firearms. The warrantless search 

provisions are therefore unconstitutional and should be taken out 

of the bill.
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Finally, we have objections to the administrative penalty 

provisions of the proposed bill. No one has presented any 

reasonable justification to show that administrative penalties are 

needed. Section 760 of the present statutes provides more than 

ample judicial penalties.

If administrative penalties are adopted, they should at the 

least include the procedural safeguards contained in similar 

federal statutes. The proposed scheme provides for an assessment 

notice to be sent out that becomes final in 30 days. A hearing may 

be requested, but there is no indication of when or whether such 

a hearing will take place. The safeguards of the Administrative 

Procedure Act are expressly denied.

Those major federal environmental laws which do provide for 

administrative penalties also provide for notice and a right to a 

hearing before the penalty can be imposed. (The Clean Air Act, 

Federal Insecticide Fungicide and Rodenticide Act (FIFRA), the

Solid Waste Disposal Act, the Toxic Substances Control Act, the

Clean Water Act, and the Comprehensive Environmental Response, 

Compensation and Liability Act of 1980 (CERCLA).)

Citizens who deal with the Alaska Department of Environmental

Conservation should be afforded the same due process protections 

by DEC as they are by the federal agencies. These rights include 

the right to a notice of the assessment, a clear right to a

Pa je 4



hearing, comprehensive rules that describe the hearing process, and 

the requirement that the administrative agency make and prove its 

case before the citizen is required to bear the burden of suffering 

any penalty.

In closing, we would like to emphasize that this bill, 

if adopted, would seriously impact all Alaskan citizens and 

businesses. Alaskans, like all Americans, are entitled to the 

basic due process protections when dealing with state 

administrative agencies and their staff. The proposals included 

in CSHB 409 would significantly undermine tnose protections. We 

continue to believe that the existing statutes fairly address both 

emergency and non-emergency situations, and therefore recommend 

that this bill not be enacted into law.

Thank you. 

exxn409.com
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A M E N  D M E N T

OFFERED IN THE HOUSE

T O : : CSHB 409( ) (2/S/bU)

BY REP. M.DAVIS

Page 1, line 8, after "violation":

Insert ; and providing for an effective date"

Page 3, line 28:

Delete "AS 46.03.760"

Insert "AS 46.03.758, 46.03.759, or 46.03.760(a)"

Page 6, after line 27:

Insert a new bill section to read:

Sec. 7. This Act takes effect immediately under AS 01.10.070(c)

2/7/90
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T A B L E  13

CIVIL PEN A L T IE S  U N D E R  H A Z A R D O U S  WASTE LAWS

Administrative Judicial
State Civil Penalties Civil Penalties

A la b a m a  $ 2 5 ,0 0 0 /d a y  ($250 ,000  $ 2 5 ,0 0 0 /d a y  (no "cap")
"cap " )

A la s k a ^ N o n e , ; 5 1 00 ,000  p lu s  $ 1 0 ,0 0 0 /d a y

A r iz o n a N o n e 5 1 0 ,0 0 0 /d a y

A rk a n s a s $ 2 5 » 0 0 0 /d ay N o n e

C a l i f o r n i a $ 1 0 ,0 0 0 /d a y

$ 1 ,0 0 0 -$  10,0 0 0 /d a y  
( P o r t e r - C o lo g n e  

A c t)

$ 1 0 ,0 0 0 /d a y
$ 2 5 ,0 0 0 /d a y  ( in t e n t io n a l  o r 

n e g l ig e n t  v io la t io n  o r  
v io la t ion ,  o f  o rd e r )

$ 2 5 ,0 0 0 -5 2 0 ,0 0 0 -5 1 5 ,0 0 0 -5 1 0 ,0 0 0  
$ 5 ,0 0 0 /d a y  (P o r t e r - C o lo g n e  

" t)

C o lo ra d o N o n e $ 2 5 ,0 0 0 /d a y

C o n n e c t i c u t $ 2 5 ,0 0 0 /d a y $ 2 5 ,0 0 0 /d a y

D e la w a r e " r e a s o n a b le  p e n a l ty "  
(vioL o f  law , p e r m i t ,  
ceg .)
$ 2 5 ,0 0 0 /d a y  (vioL 
o f  o rd e r )

$ 2 5 ,0 0 0 /d a y

D i s t r i c t  o f  C o lu m b ia N o n a $ 2 5 ,0 0 0 /d a y

F lo r id a N o n e $ 5 0 ,0 0 0 /d a y

G e o r g i a  • $ 2 5 ,0 0 0 /d a y N o n e

H a w a i i $ 1 0 ,0 0 0 /d a y $ 1 0 ,0 0 0 /d a y

Id a h o  N o n e  U lO^jdO/day

N o t e :  P e n a l t y  a m o u n t  sh o w n  is  th e  m a x im u m  a s s e s s m e n t  p e r  v io la t io n  u n less
o t h e r w i s e  i n d ic a te d .

N o te :  S t a t e s  t h a t  Lack a u t h o r i t y  to  im p o s e  a d m i n i s t r a t i v e  c iv i l  p e n a l t i e s  a b s e n t  a
v io l a to r 's  c o n s e n t  r e c e i v e  a  "N o n e"  in th e  a d m i n i s t r a t i v e  p e n a l t i e s  co lu m n .



S t a t e
A d m in i s t r a t iv e  
C iv i l  P e n a l t i e s

J u d i c i a l  
C iv i l  P e n a l t i e s

I l l in o is $ 2 5 ,0 0 0 /d ay $ 2 5 ,0 0 0 /d a y

In d ia n a $ 2 5 ,0 0 0 /d ay $ 2 5 ,0 0 0 /d a y  (p lus  an 
a d d i t i o n a l  $ 5 0 0 /h o u r  fo r  v i o l a t ­
ing  an y  e m e r g e n c y  o rd e r )

I o w a $ 1 ,000 /day $ 1 0 ,0 0 0 /d a y

K a n sa s $ 1 0 ,0 0 0 /d a y $ 1 0 ,0 0 0 /d a y

K e n t u c k y N one $ 2 5 ,0 0 0 /d a y

L o u i s i a n a $ 2 5 ,0 0 0 /d a y  
$ 6 0 ,0 0 0 /d ay  ( o rd e r  

v io la t io n )

$ 2 5 ,0 0 0 /d a y
$ 5 0 ,0 0 0 /d a y  (o rd e r  v io la t io n )

M a in e N one $ 2 5 ,0 0 0 /d o y

M a r y la n d $ 1 ,0 0 0 /d a y  ($50 ,000  
"cap " )

$ 1 0 ,0 0 0 /d a y

M a s s a c h u s e t t s $ l ,0 0 0 / d a y  
$ 2 5 ,0 0 0 /d a y  ( fo r  un ­
a u th o r i z e d  r e le a s e ,  
h an d l in g  w i th o u t  
l i c e n s e ,  f a i l u r e  
t o  r e p o r t )

$ 2 5 ,0 0 0 /d a y

M ich ig an N o n e $ 2 5 ,0 0 0 /d a y

M in n e s o ta $ 10 ,0 0 0  p e r  in s p e c t io n  
( r e g a r d l e s s  o f  # v io la ­
t io n s  o r  day s ;  w a iv e d  if  
c o r r e c t e d  w ith in  30 days  
o f  r e c e i p t  o f  o rd e r )

$ 2 5 ,0 0 0 /d a y

M iss iss ipp i $ 2 5 ,0 0 0 /d a y N one

M isso u r i N o n e $ 1 0 ,0 0 0 /d a y

M o n ta n a N o n e 4 1 0 ,0 0 0 /d a y

N e b r a s k a N one $ 1 0 ,0 0 0 /d a y

N e v a d a N one $ 1 0 ,0 0 0 /d a y

N e w  H a m p s h i r e N o n e $ 3 0 ,0 0 0 /d a y



Table 13 (continued)

S t a t e
A d m in i s t r a t iv e  
C iv il  P e n a l t i e s

J u d i c i a l  
C iv i l  P e n a l t i e s

N ew  J e r s e y $25 ,000  p e r  v io la t io n  
(p lus  $ 2 ,5 0 0 /d a y  a f t e r  
r e c e i p t  o f  o rd e r )

$ 2 5 ,0 0 0 /d a y
$ 5 0 ,0 0 0 /d a y  (v io la t io n  of 
o r d e r  o r  f a i l u r e  to  pay) «

N ew  M ex ico $ 1 0 ,0 0 0 /d ay $ 1 0 ,0 0 0 /d a y

N e w  Y ork $ 2 5 ,0 0 0 /d ay  
$ 5 0 ,0 0 0 /d a y  (subs, 

v io la t io n )

$ 2 5 ,0 0 0 /d a y
$ 5 0 ,0 0 0 /d a y  (subs ,  v io la t io n )

N o r th  C a r o l in a $ 1 0 ,0 0 0 /d a y N o n e  (d e  novo  re v ie w  o f  adm in ,  
p e n a l ty )

N o r t h  D a k o ta N o n e $ 2 5 ,0 0 0 /d a y

O h io N o n e $ 1 0 ,0 0 0 /d a y

O k la h o m a $ 1 0 ,0 0 0 /d a y  (b u t  o n ly  
f o r  v i o l  o f  o rd e r )

$ 1 0 ,0 0 0 /d a y

O re g o n $ 10,0 0 0 /d a y N o r a

P e n n s y lv a n ia $ 2 5 ,0 0 0 /d a y $ 2 5 ,0 0 0 /d a y

R h o d e  Is lan d $ 1 0 ,0 0 0 /d a y $10,, 0 0 0 /d a y

S o u th  C a r o l i n a $ 2 5 ,0 0 0 /d a y $2$i,000/day

S o u th  D a k o ta N o n e $ 10 ,0 0 0 /d a y

T e n n e s s e e $ 1 0 ,0 0 0 /d a y N o n e

T e x a s $ 1 0 ,0 0 0 /day $ 2 5 ,0 0 0 /d a y

U ta h N o n e $ 1 0 ,0 0 0 /d a y

V e rm o n t N o n a $ 1 0 ,0 0 0 /d a y

V irg in ia N o n e $ 1 0 ,0 0 0 /d a y

W a sh in g to n $ 1 0 ,0 0 0 /d a y N o n e

W est  V irg in ia N o n a $ 2 5 ,0 0 0 /d ay

W isconsin N o n e $ 2 5 ,3 00 /day

W yom ing N o n e $ 1 0 , 300 /day
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ENVIROMlEriAL ACTS

LOUISIANA

D. R e q u i re m e n t*  o f  co m p l ia n c e  order*
A ny  o rd e r  issued u n d e r  ;h i l  S ec t ion

shall s ta te  wish r e a so n a b le  specificity all 
o f  the  following:

( I )  T h e  n a tu re  o f  th e  v io la tion.
(21 A  t im e  lim it  fo r  com pl ian ce .
(3 )  T h a t  in th e  e v e n t  o f  no nco m p lia n c e ,  

a  civil p ena l ty  m a y  be  assessed .
E. Civil Penalties.

(1 )  A n y  person  fo u n d  io  b e  in viola tion 
o f  a n y  r e q u i r e m e n t  o f  th is  C h a p t e r  m a y  be 
l iab le  fo r  a  civil p e n a l ty ,  to  be a ssessed  by  
th e  com m ission ,  tb e  s e c re ta ry ,  th e  assis­
t a n t  sec re ta ry , o r  the  c o u r t  o f  no t  m ore  
th a n  o n e  mill ion d o l la rs  o r  t h e  cost  o f  any  
c l e a n u p  m a d e  n e c essa ry  by s u c h  v io la tion  
a n d  a p e n a l ty  o f  n o t  m o re  t h a n  twenty-five 
th o u sa n d  do lla rs  for  e a c h  d a y  o f  v io la tion  
a n d  m a y  be su b je c t  io revoca t ion  o r  su s­
pension  o f  a n y  p e r m i t ,  l icense,  o r  v a r ian c e  
w h ich  h a d  been  issued  to  sa id  p e r io n .  A n y  
person  found  to be  in v io la tion  o f  th is  
C h a p t e r  shall  be l iab le  for  legal in te re s t  
f ro m  th e  d a t e  o f  t h e  a s s c r ' r . e f . t  o f  a  civil 
p e n a l ty  u n t i l  pa id .

(2)  A n y  person  to w hom  a c o m p lian ce  
o r d e r  o r  a  cease  a n d  desis t  o r d e r  is issued 
p u r s u a n t  to R .$ .  3 0 :1 0 7 3 (C )  w ho  fails to 
t a k e  co r rec t ive  a c t io n  w i th in  tb e  t im e  
specified in said  o r d e r  shall be l iable  for  a 
civil p e n a l ty  to be assessed  by  th e  c o m m is ­
sion. tb e  s e c re ta ry ,  th e  a s s i s ta n t  se c re ta ry ,  
o r  the  c o u r t  o f  no t  m o re  t h a n  fifty th o u ­
sand  d o l la r s  for  e a c h  d a y  o f  c o n t in u e d )  
v io la t ion  o r  no nc o m p lia n c e .

(3 )  ( a )  In d e te r m in in g  w h e th e r  o r  not a j  
civil p e n a l ty  is to be  assessed  a n d  in d e te r - /  
m in in g  th e  a m o u n t  o f  the  p e n a l ty  o r  th e  
a m o u n t  ag re e d  upo n  in c o m p ro m ise ,  the  
following factors  sha l l  b e  co n s id e re d :  j
**{i) T h e  his tory  o f  p rev ious  viola t ions  o r  
r e p e a te d  n oncom piia r .ee .  |

( ii)  T h e  n a tu r e  a n d  g r a v i ty  o f  t h e  
v iolation.

( i i i)  T h e  g ro ts  re ve nu e s  g e n e ra te d  by  
th e  re sponden t .

(i • T h e  de g re e  o f  c u lp a b i l i ty ,  r eca lc i ­
t r a n c e ,  def iance ,  or  in d i f fe ren ce  to  re g u la ­
t ions o r  o rders .

(v )  T h e  m o n e t a r y  benefi ts  rea l ized  
th ro u g h  n o r - o m p l ia n c e .

(vi)  Th» d e g re e  o f  r i sk  to h u m a n  h e a l t h  
o r  p r o p c u y  c a u se d  b y  th e  v io la t ion .  j

(v ii)  V h e t h e r  th e  n o n c o m p l ia n c c  o r  vio. 
ta t ion  id th e  s u r r o u n d in g  c i r c u m s ta n c e s  
w e re  im m c d .a te ly  r e p o r te d  to  th e  d e p a r t  
m e n t  a n d  w h e th e r  t h e  v io la t ion  o r  norv 
c o m p l ia n c e  w as  c o n c e a le d  or  th e r e  w a s  an 
a t t e m p t  to  concea l  by the  p e rso n  c h a rg e d .

(vili) W h e t h e r  th e  person c h a r g e d  has  
fa iled  to m i t ig a te  o r  to  m a k e  a  r e a so n a b le  
a t t e m p t  to  m i t ig a te  the  d a m g e *  c a u s e d  by 
h is  n onc o m plia nc e  o r  v io la t ion .

(ix) T h e  costs  o f  b r in g ing  a n d  p ro s e c u t ­
ing an  e n f o rc e m e n t  ac t io n ,  inc lu d in g  * u u f  
t im e ,  e q u ip m e n t  use,  h e a r in g  r e c o rd s ,  e x ­
p e r t  ass is tance ,  a n d  such  o th e r  i tem s  as 
th e  com m ission  finds to be a  c o s t  o f  (be 
ac t ion .

(b )  T h e  s e c r e t a r y  m a y  s u p p le m e n t  such  
c r i te r ia  oy ru le .  In  th e  even t  t h a t  t h e  o rd e r  
w i th  w h ich  th e  person  fa i led  to c om p ly  
w as  a n  e m e r g e n c y  cease  a n d  d e s i s t  o rd e r ,  
no p e n a l ty  sha l l  be  assessed i f  it  a p p e a r s ,  
up on  la te r  b e a r in g ,  t h a t  sa id  o r d e r  was 
issued w i th o u t  re a so n ab le  c ause .

(4 )  N o  p e n a l ty  shall be assessed  w i th o u t  
th e  person c h a r g e d  be ing  g iven n o t ic e  a n d  
a n  o p p o r tu n i ty  fo r  a  b e a r in g  on  su c h  
ch a rg e .  T h e  person  c h a rg e d  m a y  w a iv e  a  
h ea r ing  o n  th e  issue  o f  w h e th e r  o r  n o t  a 
v io la tion  b as  o c c u r re d ,  a n d  h b  c u lp a b i l i ty  
for  such v io la tion  a n d  a n y  o th e r  u l t im a te  
issue. W h e n  a h e a r in g  on  th e  v io la t ion  is 
w aived, a  decis ion  m a y  be  r e n d e r e d  upon  
th e  u n c o n te s te d  f a e u .

(5 )  A f t e r  subm iss ion  for  a  p e n a l ty  d e ­
te rm in a t io n  a t  a h e a r in g ,  th e  c o m m iss io n ,  
se c re ta ry ,  o r  a s s is tan t  s e c r e ta r y  sha l l  p r o ­
v ide  an  o p p o r tu n i ty  for r e le v a n t  a n d  m a t e ­
rial public  c o m m e n t  re la t ive  ;o  a n y  p e n a l ­
ty  which  m a y  be imposed.
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ENVIRONMENTAL ACTS

LOUISIANA
C. C o m p l ia n c e  o rd e r s ;  e m e rg e n c y  cease  

Find desis t  o rd e r s
t l )  U p o n  a  d e t e r m in a t i o n  th a t  a  viola­

t ion  o f  th i s  C h a p t e r  is o c c u r r in g  o r  is 
a b o u t  to  o c c u r  w h ic h  is e n d a n g e r in g  o r  
c aus ing  d a m a g e  to p u b l ic  h e a l th  o r  th e  

I e n v i ro n m e n t ,  t h e  co m m iss io n ,  th e  s e c re ­
ta ry ,  the  a s s i s ta n t  s e c r e ta r y  o r  a n  a u th o r ­
ized te c h n ic a l  sec re ta ry  issue  a n  
e m e rg e n c y  eeasc  a n d  d e s i s t  o rd e r .  U p o n  a 

| r inding t h a t  th e  o rd e r e d  cessa t ion  o f  o pe r ­
a t ions ,  o r  a n y  po r t io n  th e reo f ,  will  not 
c o m p le te ly  a b a t e  the  d a m a g e s  ro t h e  envi­
r o n m e n t ,  in ad d  t icn  to th e  e m e rg e n c y  
c ease  a n d  d es is t  o r d e r ,  a f f i rm a tive  o b l iga­
t ions  m a y  be  im po se d  on  th e  v io la to r  r e ­
q u i r in g  h i m  to  ta k e  w h a te v e r  s teps 
d e e m e d  n e ce ssa ry  to  a b a t e  the irTCpar-ble 
d a m a g e  to  th e  e n v i r o n m c n ' .  T h e  is suan ce  
o f  su c h  a n  e m e rg e n c y  cease  a n d  desis t  
o r d e r  sh a l l  not b e  s u b je c t  to  th e  l im i ta ­
t ions a n d  fo rm a l i t i e s  r e l a u n g  to no tice  and  
b e a r in g s  im posed  w ith  r e g a r d  to  a d ju d ic a ­
t ions u n d e r  R .S .  4 9 ,9 5 0  e t  seq., b u t  sha l l  
be  su b je c t  to  all  o th e r  a p p l ic a b le  provi­
sions Of law. T h e  e m e r g e n c y  c e a se  an d  
desist  o r d e r  sh a l l  r e m a in  in force until  a  
h e a r in g  c a n  be  he ld  c o n c e rn in g  th e  s i tu a ­
tion w h ic h  p ro m p te d  th e  e m e r g e n c y  o rde r ,  
b u t  in n o  e ven t  sha l l  s u c h  a n  e m e rg e n c y  
o r d e r  r e m a i n  in force  lo n g e r  t h a n  fifteen 
days .

(2 )  U p o n  d e t e r m in in g  t h a t  a  v io ia t ion  of 
a n y  r e q u i r e m e n t  o f  th i s  C h a p t e r  has  oc­
c u r r e d  o r  is a b o u t  to  o c c u r ,  no t ice  m a y  be 
given e i t h e r  by p e rs o n a l  service o r  c e r t i ­
fied m u ) ,  r e t u r n  r e c e ip t  r e q u e s te d ,  to  th e  
v io la to r  o f  h is  f a i lu r e  to  c o m p ly  w i th  such  
r e q u i r e m e n t  o r  p ro c e e d  p u r s u a n t  to  P a r a ­
g r a p h  (3 )  o f  th is  su b sec t io n .  I f  s u c h  viola­
tion e x te n d s  b e y o n d  th e  th i r t i e th  d a y  a f te r  
n o t if ica t ion ,  t h e  c o m m is s io n ,  s e c r e ta r y  or  
a s s i s ta n t  s e c r e t a r y  sh a l l  e i th e r  issue  an  
o r d e r  r e q u i r i n g  c o m p l ia n c e  w i th in  a speci­
fied t im e  p e r iod ,  o r  t h e  com m iss io n  shall  
c o m m e n c e  a  civil a c t io n  for  a p p ro p r ia t e  
re lief ,  in c lu d in g  a  t e m p o r a r y  or  p e r m a n e n t  
in ju n c t io n .

(3 )  U p o n  d e te r m in in g  t h a t  a v io la t ion  o f  
a n y  r e q u i r e m e n t  o f  (his C h a p t e r  h a s  oc­
c u r re d  o r  is a b o u t  to  o c c u r ,  the  c o m m is ­
sion. s e c r e ta r y ,  th e  a s s i s ta n t  se c re ta ry  or  
th e  a u th o r i z e d  r e p r e s e n ta t iv e  o f  th e  ass is­
t a n t  s e c r e t a r y  sh a l l  e i t h e r  issue a n  u rdc r  
r e q u i r in g  c o m p l ia n c e  w i th in  a  specified 
t im e  p e r io d  o r  th e  c o m m iss io n  o r  s e c r e ta r y  
sha l l  c o m m e n c e  a  em it  a c t io n  for a p p io p r i -  
a te  re l ie f ,  i n c lu d in g  a t e m r o u r y  o r  p e r m a ­
n e n t  in ju n c t io n .  . . .

CONNECTICUT

S e c t i o n  2 2 a - 7 .  C e a s e  a n d  d e s i s t  o r d e r ,  s u b s e q u e n t  h e a r i n g  
T h e  c o m m i s s i o n e r ,  w h e n e v e r  h e  f i n d s  a f t e r  in v e s t i g a  

t i o n  t h a t  a n y  p e r s o n  is c a u s i n g ,  e n g a g i n g  in o r  m a i n  
t a i n i n g ,  o r  is a b o u t  t o  c a u s e ,  e n c a g e  in o r  m a i n t a i n ,  a n ;  
c o n d i t i o n  o r  a c t i v i t y  w h i c h ,  in h i s  j u d g m e n t ,  w i l l  r e s u l t  ir 
o r  is l i k e ly  t o  r e s u l t  in  i m m i n e n t  a n d  s u b s t a n t i a l  d a m a g .  
t o  t h e  e n v i r o n m e n t ,  o r  t o  t h e  p u b l i c  h e a l t h  w i t h i n  th  
j u r i s d i c t i o n  o f  t h e  c o m m i s s i o n e r  u n d e r  t h e  p r o v i s i o n s  c 
c h a p t e r s  4 4 0 .  4 4 2 .  4 4 5 ,  4 4 6 a ,  4 4 6 c ,  4 4 6 d  a n d  4 4 o k  o 
w h e n e v e r  h e  f in d s  a f t e r  i n v e s t i g a t i o n  t h a t  m e r e  is 
v i o l a t i o n  o f  t h e  t e r m s  a n d  c o n d i t i o n s  o f  a  p e r m i t  Issuer 
b y  h i m  t h a t  is  in h is  j u d g m e n t  s u b s t a n t i a l  a n d  c o n t i n u  
o u s  a n d  i t  a p p e a r s  p r e j u d i c i a l  to  t h e  i n t e r e s t s  o f  t h  
p e o p l e  o f  t h e  s t a t e  to  d e l a y  a c t i o n  u n t i l  a n  o p p o r t u n i t y  
fo r  a  h e a r i n g  c a n  b e  p r o v i d e d ,  m a y ,  w i t h o u t  p r i o r  h c a i  
i n g ,  i s s u e  a  c e a s e  a n d  a c s i s t  o r d e r  in  w r i t i n g  t o  s u c h  
p e r s o n  t o  d i s c o n t i n u e ,  a b a t e  o r  a l l e v i a t e  s u c h  c o n o i t i o n  
o r  a c t i v i t y .  U p o n  r e c e i p t  o f  s u c h  o r d e r  s u c h  p e r s o n  s h a l l  
i m m e d i a t e l y  d i s c o n t i n u e ,  a b a t e  o r  a l l e v i a t e  o r  s h a l l  r e ­
f r a i n  f r o m  c a u s i n g ,  e n g a g i n g  in o r  m a i n t a i n i n g  s u c h  
c o n d i t i o n  o r  a c t i v i t y .  T h e  c o m m i s s i o n e r  s h a l l ,  w i t h i n  te r  
d a y s  o f  s u c h  o r d e r ,  h o ld  a  h e a r i n g  t o  p r o v i d e  t h e  p e r so :  
a n  o p p o r t u n i t y  t o  b e  h e a r d  a n d  s h o w  t h a t  s u c h  c o n d i t i o :  
d o e s  n o t  e x i s t .  S u c h  o r d e r  s h a l l  r e m a i n  i n  e f f e c t  u n t i l  te: 
d a y s  a f t e r  t h e  h e a r i n g  w i t h i n  w h i c h  t i m e  a  n e w  d e c i i io i  
b a s e d  o n  t h e  h e a r i n g  s h a l l  b e  m a d e .
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WATER LAWS

ALABAMA
(k )  W h e n e v e r  m e  c o m m is s io n  h a s  c a u s e  to  be l ieve  t h a t  

a n y  p e r s o n  i s  v i o l a t i n g  a n y  r u l e  o r  r e g u l a t i o n  
p r o m u l g a t e d  b y  t h e  c o m m i s s i o n ,  t h e  c o m m i s s i o n  s h a l l  
c a u s e  a  p r o m p t  i n v e s t i g a t i o n  t o  b e  m a d e  in c o n n e c t i o n  
t h e r e w i t h .  I f .  u p o n  i n s p e c t i o n ,  t h e  c o m m i s s i o n  d i s c o v e r s  
a  c o n d i t i o n  w h i c h  is in  v i o l a t i o n  o f  t h e  p r o v i s i o n s  o f  th i s  
c h a p t e r ,  o r  a n y  r u l e  o r  r e g u l a t i o n  p r o m u l g a t e d  p u r s u a n t  
t h e r e t o ,  it  s h a l l  b e  a u t h o r i z e d  t o  o r d e r  s u c h  v i o l a t i o n  to  

c e a s e  a n d  t o  t a k e  s u c h  s t e p s  n e c e s s a r y  t o  e n f o r c e  s u c h  a n  
o r d e r .  T h e  s a i d  o r d e r  s h a l l  s t a t e  t h e  i t e m s  w h i c h  a r e  in 
v i o l a t i o n  a n d  s h a l l  p r o v i d e  a  r e a s o n a b l e  s p e c i f i e d  t i m e  
w i t h i n  w h i c h  t h e  - v i o l a t i o n  m u s t  c e a s e .  T h e  p e r s o n  
r e s p o n s i b l e  s h a l l  m a k e  t h e  c o r r e c t i o n s  n e c e s s a r y  t o  c o m *  
ply w i t h  t h e  r e q u i r e m e n t s  o f  th i s  c h a p t e r ,  o r  r u l e  o r  
r e g u l a t i o n  p r o m u l g a t e d  p u r s u a n t  t h e r e t o ,  w i th in  t h e  t i m e  
s p e c i f i e d  in t h e  o r d e r .  N o t h i n g  in th i s  s u b s e c t i o n  s h a l l  b e  
d e e m e d  t o  , r e  v e n t  t h e  c o m m i s s i o n  o r  t h e  a t t o r n e y  
g e n e r a l  f r o m  p r o s e c u t i n g  a n y  v i o l a t i o n  o f  th i s  c h a p t e r ,  o r  
a n y  p e r m i t ,  o r d e r  o r  r u l e  o r  r e g u l a t i o n  p r o m u l g a t e d  
p u r s u a n t  t h e r e t o ,  n o t w i t h s t a n d i n g  t h a t  s u c h  v i o l a t i o n  is 
c o r r e c t e d  in  a c c o r d a n c e  w i t h  a n y  o r d e r .

  DELAWARE
§6163. Cease and desist order 

The Secretary shall have the power to issue an order to 
any person violating any rule, or regulation, or permit 
condition, or lease condition, or provision of this 
Chapter, to cease and desist from such violation. Any 
cease and desist order issued pursuant to this section shall 
expire (I) after 30 days of its issuance, or (2) upon 
*iiMrr,wai of «aid order bv.the Secretary, or t.3) when 

the order is superseded by an injunction, whichever oc­
curs llrst.

COLORADO
2 5 - H - 6 0 5 .  C e a s e  m d  des is t  o r d m .  I f  

th e  d iv is ion  d e te r m in e s ,  with o r  w i th o u t  
h e a r in g ,  (h a t  a  v io la t ion  o f  a n y  provision 
o f  th is  a r t i c l e  o r  o f  a n y  o rd e r ,  p e rm i t ,  o r  
c o n i ro l  r r g u l a n o n  issued o r  p r o m u lg a te d  
u n d e r  a u t h o r i t y  of Ih ts  a r t i c le  e s i n s .  the  
d iv is ion  m a y  issue  a c casc  a n d  des is t  o r ­
d e r .  S u c h  o r d e r  sha l l  se t  lo r ih  th e  provi* 
sion a l leg ed  t o  be v io la tad .  th e  fac t*  o'* 
l eg ed  to  c o n s t i tu t e  tn e  violation. and  th e  
t im e  b y  w h ic h  t h e  a c t s  o r  p ra c t ic e s  c j m -  
p la in e d  oi  m u s t  be t e r m in a te d
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HAWAII

(A) T o  e n t e r  u p o n  p e r m i t t e e ' s  o r  v a r i a n c e  h o l d e r ’s 
p r e m i s e s  o r  p r e m i s e s  o f  a  p e r s o n  s u b j e c t  t o  p r e u e a t m e n t  
r e q u i r e m e n t s  in  w h i c h  '3  e f l u e n t  s o u r c e  is l o c a t e d  o r  in 
w h i c h  a n y  r e c o r d s  a r e  r e q u i r e d  t o  b e  k e p t  u n d e r  t h e  
t e r m s  a n d  c o n d i t i o n s  o f  t h e  p e r m i t  o r  v a r i a n c e  o r  p r e -  
t r e a t m e n t  r e q u i r e m e n t s ;

( B )  T o  I n s p e c t  a n y  m o n i t o r i n g  e q u i p m e n t  o r  m e t h o d  
r e q u i r e d  in  t h e  p e r m i t  o r  v a r i a n c e  o r  by p r e t r e a t m e n t  
r e q u i r e m e n t s ;  a n d

( C )  T o  s a m p l e  a n y  d i s c h a r g e  o f  p o l l u t a n t s  o r  e f i u e n t ;
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WASHINGTON
7 0 . 9 4 . 1 0 0  Investigation o f  conditions by control offi­

cer or secretory o f  social ard  health services or director 
o f  health  —  Entering private, public property. F o r  i h c  
p u r p o s e  o f  i n v e s t i g a t i n g  c o n d i t i o n s  s p e c i f i c  to  t h e  c o n ­
t r o l .  r e c o v e r y  o r  r e l e a s e  o f  a i r  c o n t a m i n a n t s  i n t o  t h e  
a t m o s p h e r e ,  a  c o n t r o l  o f f ic e r ,  t h e  d e p a r t m e n t ,  o r  t h e i r  
d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e s ,  s h a l l  h a v e  i h c  p o w e r  to  
e n t e r  a t  r e a s o n a b l e  t i m e s  u p o n  a n y  p r i v a t e  o r  p u b l i c  
p r o p e r t y ,  e x c e p t i n g  n o n m u l t i p l e  u n i t  p r i v a t e  d w e l l i n g s  
h o u s i n g  t w o  f a m i l i e s  o r  less .  N o  p e r s o n  s h a l l  r e f u s e  e n t r y  
o r  a c c e s s  to  a n y  c o n t r o l  o r f i c - r ,  t h e  d e p a r t m e n t ,  o r  t h e i r  
d u l y  a u t h o r i z e d  r e p r e s e n t a t i v e s ,  w h o  r e q u e s t s  e n t r y  fo r  
t h e  p u r p o s e  o f  i n s p e c t i o n ,  a n d  w h o  p r e s e n t s  a p p r o p r i a t e  
c r e d e n t i a l s ;  n o r  s h a l l  a n y  p e r s o n  o b s t r u c t ,  h a m p e r  o r  
i n t e r f e r e  w i t h  a n y  s u c h  i n s p e c t i o n . .  . . .  . . .  -

SOUTH DAKOTA
3-4A.— I —41. A ny duly au th o rized  offi­

cer. em ployee, o r rep resen ta tive  o f  the 
d e p artm e n t may en te r and  inspect th a t 
p a rt of any p roperty , prem ise or p lace in 
w hicn he has reasonable  g rounds to  Be­
lieve is the  source of a ir  pollution a t any 
reaso n ab le  tim e for the purpose  o f  inves­
tig a tin g  the a ir  pollution o r o f a scerta in in g  

the  i f l i t t r o r t s n ip i ia n c c  wlili tiirr  L .iJp ter 
and rules an a  regu la tions in force p u rsu ­
an t th ere to . No person shall refuse  en try  
or access to anv au th o rized  rep resen ta tiv e  
o f the d e p artm e n t who reuu ests  en try  for 
the  purpose o f  *uch investigation , an o  wno 
presen ts ap p ro p ria te  c red en tia ls , nor »na!l 
any person o b stru c t, h am p er or in te rfere  

l w ith any such investigation . _

:.T.J JERSEY

2 6 :2 0 -9 .1

N o  p e r s o n  s h a l l  o b s t r u c t ,  h i n d e r  o r  d e l a y ,  o r  i n t e r f e r e  
w ith  by  f o r c e  o r  o t h e r w i s e ,  t h e  p e r f o r m a n c e  b y  t h e  
d e p o r t m e n t  o r  i t s  p e r s o n n e l  o f  a n y  d u t y  u n d e r  t h e  
p r o v i s i o n s  o f  t h i s  a c t .  o r  o f  t h e  a c t  o f  w h i c h  t n t s  a c t  is 
a m e n d a t o r y  a n d  s u p p l e m e n t a r y ,  o r  r e f u s e  t o  p e r m i t  SuC.h 
p e r s o n n e l  t o  p e r f o r m  t n e i r  d u t i e s  b y  r e f u s i n g  t h e m  u p o n  
p r o p e r  i d e n t i f i c a t i o n  o r  p r e s e n t a t i o n  o f  a  w r i t t e n  o r d e r  o f  
t h e  d e p a r t m e n t ,  e n t r a n c e  t o  a n y  p r e m i s e s  a t  r e e s o n a o l e  
h o u r s .

VE3MDCT
§557. Inspections

A n y  d u l y  a u t h o r i z e d  o f f i c e r ,  e m p l o y e e ,  o r  r e p r e s e n ­
t a t i v e  o f  t h e  s e c r e t a r y  m a y  e n t e r  a n d  i n s p e c t  a n y  p r o p e r ­
ty .  p r e m i s e  o r  p l a c e  o n  o r  a t  w h ic h  a n  a i r  c o n t a m i n a n t  
s o u r c e  is  l o c a t e d  o r  is b e i n g  c o n s t r u c t e d  o r  i n s t a l l e d  a t  
a n y  r e a s o n a b l e  t i m e  f o r  t h e  p u r p o s e  o ’ a s c e r t a i n i n g  t h e  
s t a t e  o t  c o m p l i a n c e  w i t h  t h i s  c h a p t e r  a n d  r u l e s  m  t o r e s  
p u r s u a n t  t h e r e t o .  N o  a u t h o r i z e d  p e r s o n  s h a i l  r e f u s e  e n t r y  
o r  a c c e s s  to  a n y  a u t h o r i z e d  r e p r e s e n t a t i v e  o r  t h e  
s e c r e t a r y  w h o  r e q u e s t s  e n t r y  t o r  p u r p o s e s  o t  i n s p e c t i o n ,  
a n d  w h o  p r e s e n t s  a p p r o p r i a t e  c r e d e n t ' i l s :  n o r  s n a i l  a n y  
p e r s o n  o b s t r u c t ,  h a m p e r  o r  i n t e r f e r e  w i th  t h e  i n s p e c t i o n .  
I f  r e q u e s t e d ,  t h e  o w n e r  o r  o p e r a t o r  or  t h e  p r e m i s e s  s n a i l  
r e c e i v e  a  r e s o r t  s e t t i n g  t o r t h  a l l  f a c t s  r o u n d  w h ic n  r e i a t c  
to  c o m p l i a n c e s t a t u s .

VIRGINIA

§ 1 0 - 1 7 . 2 2 .  R i g h t  o f  e n t r y .  —  W h e n e v e r  it  is n e c e s s a r y  
’o r  th e  p u r p o s e s  o f  th is  c h a p t e r ,  th e  B o a r d  o r  a n y  m c m D c r ,  
a g e n t  o r  e m p l o y e e  w h e n  d u l y  a u t n o r i z e d  b y  t h e  3 o a r d  
■nay a t  r e a s o n a b l e  t i m e s  e n t e r  a n y  e s t a b l i s h m e n t  o r  u p o n  
a n y  p r o p e r t y ,  p u b l i c  o r  p r i v a t e ,  f o r  t h e  p u r p o s e  o f  o b ­
t a i n i n g  i n f o r m a t i o n  o r  c o n d u c t i n g  s u r v  , s o r  i n -  
• e s t i c a t i o n s .
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Pennsylvania

§ 4 0 1 3 . 1 .  S e a r c h  W a r r a n t s .  —  W h e n e v e r  a n  a g e n t  o r  
e m p l o y e  o r  th e  d e p a r t m e n t ,  c h a r g e d  w i t h  t h e  en fo rce*  
m e m  o f  th e  p ro v i s io n s  o f  th is  s e t .  h a s  b e e n  r e f u s e d  th e
t ig h t  t o  e x a m i n e  a n y  air c o n t a m i n a t i o n  s o u rc e ,  o r  air
p o l l u t i o n  c o n t r o l  e q u i p m e n t  o r  d e v ic e ,  o r  is r e f u s e d  access  
to  o r  e x a m i n a t i o n  o f  b o o k s ,  p a p e r s  a n d  r e c o r d s  p e r t i n e n t  
to  a n y  m a t t e r  u n d e r  i n v e s t ig a t io n ,  i u c h  a g e n t  o r  e m p l o y e  
m a y  a p p l y  f o r  a s e a r c n  w a r r a n t  to  a n y  C o m m o n w e a l t h  to  
issue th e  s a m e  to  e n a b l e  h i m  to  h a v e  access a n d  e x a m in e  
su c n  p r o p e r t y ,  u r  c o n t a m i n a t i o n  s o u r c e ,  ait p o l l u t i o n  
c o n t r o l  e q u i p m e n t  o r  d e v ic e ,  01 b o o k s ,  p a p e r s  m a  r e ­
c o r d s .  as th e  case  m a y  o e .  I t  th a i l  b e  s u f f i c i e n t  p r o b a b l e
c a u s e  t o  issue  a s e a r c h  w a r r a n t  t h a t  th e  i n s p e c t i o n  is
nece&sarv t o  s r c c e r l v  e n f o r c e  the  p r o v is io n s  o f t h i s  a c t .

Shods IslsT.d

0 3 -2 3 — 10. ’.V nere-.er i re  C.-eetCr has 
reason :a  cetieve m at e r v in o n  is occur- 
n a g  in eace;» oi '..rat o e rn .i te o  under any 
rule, r c ju .a t .c n  or a rc e r  m ade hereunder, 
•.r.c d irec to r n a y  - i t r o u t  h earin g  ccr.cuc: 

! tests to d e te rm in e  m e sm u iio n  s r ' i i ;  acn- 
tum inonts from  prem ises, ouildings or o th ­
er p .ac* . a e ic n j.n g  to o r .o n tm n c u  cy any 
person, or :o require  Such person :a  p ro­
vide such  'n fo rm n io n  as he muy request 
M -jaraifie *ucr em ission. The se rsa n  ow n*  
n g  or contro lling  the  orerm ses. ouitom g of 

a ir e r  p iu .e  i d  ce -.ejted snail provide th e  
c iree to '’ or n*» represen tatives o r consul* 
to r ts  access du ring  w onting  hours. The 
Cir.-utor. r.u representative*  ur to n su  u n i*  
•nail be em pow ered  io e*ect scaiTctding 
provide r e c e a j j ry  hole* and »tacic or d uc t 
>vou or sucn otne* sam oung  and test fa* 
ciiitic* T he i i r c c tc r  m as specify the te s t­
ing  m ethod io se  o>ed sy q u au iied  person­
nel m accordance  with good professional 
practice  and jnuu id  such lesi »how th a t a 
v o u tio n  of * ru le o r reau la tio n  m ace  
icrcunoor or any o rder o f :hc d irec to r was

i .k U rn n g  ino person .Mull poy m a d d i t i o n  

i -  any  o th er regu la to ry . civil, a n d /o r  
..-•im rul p c r ji i ie *  the en u re  co»t o f iu*h  
;e*i o r  test* .ir.fl an add itional adm m istra*
. >o h r u  oi u p  i j  one  h u n d re d  p e rcen t  
i!f*0' * i  ci u i d  ..*„i ; f  u-m .;r :«*t« 
h.nd CD*i> j r d  ; r.*\ m ail be d e tn s 'i . o  >«t 
me q . c c .  >_.-.iac: . r . d  n C J  l i - i M

Morch Dakoca
2 3 - 2 5 - 0 5 .  --------
1. Any duly  a u th o r i s e d  u ih te r .  e m plov-  

e e .  or a g e n t  of  th e  d e p a r tm e n t  m a y  e n te r  
a n d  inspect  sn> proper ty ,  p re m ise ,  or 
p la ce  on o r  a t  w h ich  an  a ir  c o n ta m in a n t  
so u rce  is located o r  is being c o n s t ru c te d ,  
in s ta l led ,  a r  e s tab l ished  a t  a n y  re a so n a b le  
t i r r . j  for th e  purpose  of a s c e r ta in in g  the 
s t a t e  of co m p l ia n c e  with this c h a o i e r  a n d  
ruie* and_ regu la t ions  en fo rced  p u r s u a n t  
th e re to .  I f  re q ue s te d ,  t h t  o w n er  o r  o p e r a ­
t o r  oi the  prem ises  s h u t  receive a  r e p o r t  
se t t in g  fo r th  ail f s c i s  found w m c h  r e io tc  to 
c o m p l ia n c e  s ta tus .

2. T h e  d e o a r tm e n t  m ay  con d u c t  tests: 
a n d  lake  sim.plea o f  a ir  c o n ta m in a n t s ,  
fuc i .  process m a te r ia l ,  and  o th e r  m a te r ia l s  
w h icn  atT.-e: or m a y  a tfec t  em iss ion  o f  air 
c o n ta m in a n t s  f rem  any  source ,  an d  snail 
h i v e  the pow er  to nav e  access to  a n d  copy 
a n y  records  req u ired  by d e p a r tm e n t  rules 
o r  regu la t ion s  to b e  m a in ta in e d ,  a n d  to 
m s p e e t  m on i to r in g  e q u ip m e n t  loca ted  on 
t h e  p rem ises.  U p on  re q u es t  o f  th e  d e p a r t ­
m e n t  the person responsible  for the  source  
to  o< -.cited s h i i l  p rovide  n ecessa ry  holes 
in  s tacks  or du c ts  a n d  sueh o th e r  sa fe  a n d  
p ro o e r  sa m p l in g  ar.d test .ng fac il i t ies  r s -  
e lusive o f  i.ntru.T.e.nta ano  sensing  devices 
a s  n a y  oe necessary  fa r  p rcpe r  d e tc r m :  :a- 
t :on  of  the  emission o f  a i r  o o n ta .m m an t i  it 
a n  a u t r o r . q e c  r e p re se n ta t iv e  of  toe  d e p a r t -  
m c r . i .  c u r in g  tne  c o u rse  of a n  in s p e c t ! .n .  
o s t d i r *  a  sam ple  of  s i r  c a n ia m in a n t .  fuel ,  
p r a c c ia  m a te r ia l .  c r  ot.ner m a tc r ia i .  he 
sh a . i  . i i u c  a re c e ip t  for :r.« sa m e ic  «b- 
t a m e d  to the  o»>rcr or o p e ra to r  a f .  ar  
pe rson  r o to o r s . j i e  for. the  source  te s te d

b e c t i o n  s | . i f 0 8 .  < l )  A n y
violates  any  o f  the  provisions 
r o n m e n m  P ra ie c t io n  A ct. or 
p e r ia r m  j n y  d u ty  i m p i e d
shall.

person who 
o f  the  En*i* 
who fa ils  to 

by  iu ch  act

N e b ra s k a

" ( c )  ho r  r e t u u n g  tn e  r g h t  a f  t r . t r#  m e  
inspection  to  any a u t .n o M e d  d e p a r tm e n t a .  
r e p re se n ta t iv e ,  for v iolation o f  m y  t i . I . t ' H  
s ta n d a rd s  a n d  l im ita t ions ,  n lm g  requ ire  
m en ts ,  m onito r ing  r e q u i r e m e n ts ,  o r  v i n r  
dua l i ty  s ta n d a rd s ,  for  f a i lu re  to  c s t u .n  a 
p e rm it ,  oi  fo r  violation o f  a p e r m i t  o r  or., 
p e rm it  cond it ion  or l im i ta t io n  or  a n y  r -* ;c .  
regu la t ions .  Of ordera  o f  the  d i rec to r  m c e r  
th e  N a t io n a l  P o U u u n s  O i k  i* (g e  E. r m * .  
n o n  S y i t e m .  c re a te d  by th* C - s a n  W j ; t r  
Act. aa a m e n d e d .  3 )  U  S  C  I . . I  ei icq 
o c  suBiect t o  a e»*ii pena l ty  a f  m i  “ cr:  
t h a n  n . e  th o u sa n d  do l la rs  p e r  d a . ,  the  
a m o u n t  o f  su c n  p e n a l ty  W  t c  8a»<u cr. ;.*t 
s u e  oi t h e  o p e ra t io n  e n d  i f *  de g re e  a * ;  
ca tcns  o f  She auUuliun.



*ATER LAWS

ALABtftt.
  ________ ____  — A n y  m e m b e r

o f  t h e  c o m m i s s i o n  o r  i u  e m p l o y e e s  o r  a g e n t s ,  w i t h o u t  
i t i v a n c e  r .o t t c e  a n d  u p o n  p r e s e n t a t i o n  o f  a p p r o p r i a t e  
e r e s e n t i a i s .  m a y  e n t e r  a n y  p r o p e r t y  o r  a n y  i n d u s t r i a l  o r  
o t h e r  e s t a b l i s h m e n t  a t  a n y  r e a s o n a b l e  t i m e  fo r  t h e  p u r*  
p c i e  o f  c o l l e c t i n g  s u c h  i n f o r m a t i o n ,  a n d  n o  o w n e r  o r  
o f f ic ia l  in  c h a r g e  s h a l l  r e f u s e  t o  a d m i t  s u c h  m e m b e r ,  
e m p l o y e e  o r  a g e n t  f o r  a n y  p u r p o s e s  n e c e s s a r y  to  t h e  
d i s c h a r g e  o f  h i s  o f f ic ia l  d u t y .  A n y  r e c o r d s ,  r e p o r t s  o r  
i n f o r m a t i o n  o b t a i n e d  b y  a n y  m e m b e r ,  e m p l o y e e  o r  a g e n t  
o f  t h e  c o m m i s s i o n  f r o m  a n y  p e r s o n  s h a l l  b e  s u b j e c t  t o  
t h e  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  c o n c e r n i n g  c o n f i ­
d e n t i a l i t y .
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ZNDZANA
13- 1- 3- 6 . T h e  d e p a r t m e n t  h a s  t h e  r i g h t  t h r o u g h  a n y  

a u t h o r i z e d  a g e n t ,  t o  e n t e r  a t  a i l  r e a s o n a b l e  t i m e s  in  o r  
u p o n  a n y  p r i v a t e  o r  p u b l i c  p r o p e r t y  fo r  t h e  p u r p o s e  o f  
i n s p e c t i n g  a n d  i n v e s t i g a t i n g  c o n d i t i o n s  r e l a t i n g  t o  t h e  
p o l l u t i o n  o f  a n y  w a t e r  o f  t h i s  s t a t e .  T h e  d e p a r t m e n t  m a y  
c a l l  u p o n  a n y  s t a t o  o f f i c e r ,  b o a r d ,  d e p a r t m e n t ,  s c h o o l ,  
u n i v e r s i t y ,  o r  o t h e r  s t a t e  i n s t i t u t i o n ,  a n d  t h e  O u ic e r s  o* 
e m p l o y e e s  t h e r e o f ,  a n d  r e c e i v e  a n y  a s s i s t a n c e  n e c e s s a r y  
t o  c a r r y i n g  o u t  t h i s  c h a p t e r .

cclcsazo
2 5 - 8 - 3 0 6 .  A u th o r i ty  to e n te r  and  in­

sp ec t  p remises  an d  records ,  ( t )  T he  d iv i­
sion has the  power,  up on  p re se n ta t io n  o f  
p ro p e r  c red en t ia ls ,  to  e n t e r  a n d  inspec t  a t  
a n y  reaso nab le  t im e  e n d  in a  r e a s o n a b le  
m a n n e r  a n y  p ro p e r ty ,  p rem ise ,  o r  p lace  
for  th e  p u rp o ic  o f  inv es t iga t ing  an y  a c t u ­
al, » u sp e c : :a .  o r  po ten t ia l  source  o f  w a te r  
pollu tion,  o r  a sc e r ta in in g  c o m pl iance  o r  
nonco m plian ce  w i th  any  con tro l  regu la t ion  
o r  a n y  o r a e r  p ro m u lg a te d  u n d e r  this a r t i ­
cle. S u c h  e n t ry  is also a u th o r i z e d  for th e .  
pu rp o se  o f  inspec t ing  a n d  c opy ing  records  
r e q u i re d  to oe k e p t  c on c e rn in g  a n y  efflu­
en t  source.

(2 )  In m e  m a k in g  o f  s u c h  inspec t ions ,  
investigations,  a n d  d e te rm in a t io n s ,  the d i ­
vision. insofar  as p ra c t ic a b le ,  m a y  desig­
n a te  a t  its a u th o r i z e d  r e p re se n ta t iv e s  a n y  
q u m n e c  personne l  o f  th e  d e p a r tm e n t  o f  
i g r t c u i t u ' e .  T h e  division m a y  also  requ es t  
a s s is tance  from  an y  sucn  s ta te  o r  local 
ag e n cy  o r  ins t i tu t ion .

(3 )  I f  sucn c n t rv  or  insoec t ion  -s den ied  
c r  no t  co nsen ted  to. the  division is e m p o w .  
e r : a  to  a n a  sha l l  o b ta in ,  f ro m  the  
d ii tr^ct o r  cou n ty  c o u r t  for the  judicial  
d is i r ic ;  o r  cou n ty  tn * h ic n  sucn  p ro p e r ty ,  
p rem ise ,  o r  p iace is loca ted ,  a w a r r a n t  to  
e n te r  a n d  inspect any  sucn  p rop e r ty ,  
p rem ise ,  or  p lace  p rior  to  e n t r y  a n d  in- 
tpec t ion .  T h e  d is t r ic t  and  c o u n ty  c o u r ts  c f  
the  s t a t e  o f  C o lo ra d o  i r e  e m p o w e re d  to 
.ssue such  w i r r a n t s  uoon  a  p ro p e r  show ing  
o f  th e  n e e a  for su c h  e n t ry  m o  insoect ion .

  m cn lc ia
■■J-S-603. P ow er  to inspect. T h e  a u ­

th o r ize d  r e p re sen ta t iv e  o f  th e  d e p a r tm e n t ,  
upon  p resen ta t ion  o f  his c reden tia ls ,  m ay  
a t  r e a so n a b le  t im es  e n t e r  upon  a n y  public  
o r  p r iva te  p ro pe r ty  to: 

t i l  inves t iga te  cond it ions  r e la t in g  :o 
Pollution o f  s ia te  w a te rs  o r  violations o f  
pe rm i t  conditions.

( 2) have  access to  a n d  cooy  any  rccurds  
r e q u i red  u n d e r  th is  c h u o tc r ;

(3 )  inspect  any  n ion iio r inq  e q u io m e n t  
o r  m e th o d  required  u n d e r  ' i - i - o u l i  J) ,  
a n d

t-M sa m p le  any  effluents  w h ich  the  own­
e r  o r  o p e ra to r  of  such  source  is r e q u i re d  to 

-«er—yr-Twdcr ’ l-l-oflJU i , ________ __



SO'JTH DAKOTA
• -> s*

v—2—45. T h e  s e c re ta ry  sha l l ,  a t  re«* 
!e l im es ,  have access to a n y  po int 
: .  inc lud ing  an in d u s t r ia l  u se r  o f  a 
:!y ow n e d  t r e a tm e n t  work*, a n d  copy  
i j o r d s .  in spec t  a n y  m o n i to r in g  equip* 

o r  m e th o d  re q u i r e d  u n d e r  
- 2--W. to s a m p le  a n y  effluents  b e in g  
u rg e d  in to  the  w a te r s  o f  th e  s t a t e ,  or 
su r e  c o m p l ia n ce  w i th  th e  provisions 
j  c n a p t e r
A.-2—16. T h e  s e c r e t a r y  m a y  e n te r ,  

p re sen ta t io n  o f  p rop e r  c re d e n t ia l s  
any  p rem ise s  in w hich  a  po in t  

:e. inc lud ing  an  in d u s t r ia l  u se r  o f  a 
c!y ow neo  t r e a tm e n t  w orks ,  is locat* 
:  rn wh.c;• a n y  n c c r d s  is re q u ire d  :o 
a i n t a m e c  p u r s u a n t  to  j j a A - Z - t -  a re  
ed .  _   *

WASHINGTON
W’a C  173-201-110 S U R V E I L L A N C E .  

A co n t in u in g  surveillance p ro g ra m ,  to a s ­
c e r ta in  w hetr ter  the regula t ions ,  w»>te d i s ­
posal perm its ,  orders, a n d  d i rec t ives  p r o ­
m u l g a t e d  a n d / o r  i s s u e d  b y  t h e  
d e p a r tm e n t  a re  bem c com plied  with, will 
be o o no uc ted  by the d e p a r tm e n t  s taff  as 
follows:

( I )  Inspecting t r e a tm e n t  a n d  con tro l  
facilities

I (2 )  M onito r ing  and  repo r t ing  o f  w a s te  
• d i s c h a rg e  cha rac te r is t ics .

(3 )  M onito r ing  receiving w a te r  qu a l i ty .  _

RHODE ISLAIJD
- 1 2 - 1 5 .  “ he  d i r e c to r  sha l l  have t'ui\ 
*rs to  inspect ,  a n d  m a k e  o rd e rs  reguA  
;  a n d  d i re c t in g  all m e th o d s ,  m e a n s i  
devices  e m p lo y e d  on  a n y  s t e a m e r  o n  
r vessel in th e  w a te r s  o f  th e  s u i e .  o r  a t 1 
in s ta l la t io n  on la n d ,  in receiv ing , c a r -  
a. s to r in g ,  h e a t in g ,  h a n d l in g  o r  dis-  
- a . n j  ar.y p e t ro ie u m .  gaso im e.  kero* 

ta r .  oil. cr  any  p ro d u c t  : r  m ix tu re  
so t :  a n d  tr.e a i r c u to r  m a y  by o r d e r  
biiah ail  ru ies  a n d  re g u la t ia n s  ;o arc* 

t the  a o c n a r g e  o r  e s c a p e  o f  any o f  »a.4 
s tances  in to  the  w a te r s  o f  th e  s ta te .

WASHINGTON^

J5 5  — Right of entry, access t o  records, pemnent 
T m e n t  mv«6nqations. The department through its 
thonzed representatives, shall have the power to 

:on any private or public property, including the 
g of any ship, at any reasonable time, ar.d the 
managing agent, master or occupant of such 

y shall permit such entry for the purpose of 
ating conditions relating to violations of possible 
ns of ROW 90.43.315 through 90.43.365. and to 
-•cess to any pertinent records relating to such 
y. including but not limited to operation and 
u n c c  records and logs: provided. That in connec- 
n the authority granted herein no person shall be 

d to divulge trade secret^processes  ________

ARKANSAS
m2*1905. Persons operating disposal^ 

system — furnishing informatiun and per*‘ 
mining examinations and survevs. — S u b ­
division I. F U R N IS H IN G  IN F O R M A ­
T IO N . T he owner o r  o p e ra to r o f or any 
co n trio u io r o f sewage, industria l wastes, or 
o n e r  wastes to any Jiso u sa l system  or m* 
dusiriui user o f a puo.iaiy ow nec trea tm en t 
jy .te m . » n e n  -ecuesied  b> i" c  D re c to r .  
snail furnisr. to the D ep artm en t any infer* 
m a n o r  w n ;:r  s r r e v a n t  to tlie  suo..ea: a! 
th is  Act and srtaii e siaousn  and m Jiflta .n  
sucn records, m ase  such reports . instoil. 
use. and m ain tain  sucn m o n ito ring  eoutp- 
r re n t  or m etn u d i (inciud ina w>e*e as* 
P 'p p v a '.e . bioiog.cal m on ito ring  m ethods., 
si.m pie iucn  ei’.'luents and prov ide - -a n  
o th er •m orm atian  -s the D irecto r m ay 
reasonaoly  require.

Suociv ision  2. E X A M IN A T IO N  O F  
B O O K S AN D  R E C O R D S . T h e  Depart* 
r e n t  o r any ju th o r —ed em ployee o r agent 
f  e r j 'j i .  m ay exam ine and auny any book , 
cace rs . 'e cu rd s  o r m em o ran d a  re n a m in g  
to t.ne o p era tio n  a* a disposal sxstem.

S u b d iv is io n  3 E N T R A N C E  O N  
P R O P E R T V  W h e n e v e r  it ‘ na if be  
necessary for the purpose o f  this Aat. the 
D epa tm ent o r any au th o rized  m em ber, 
em ployee or agent th ereo f m ay  enter upon 
any property , puolic o r  p rivate , ’’o r  the 
p u rpose  o f  ob tain ing  in fo rm atio n  o r con- 
d u c tm j  surveys or investigations.



*  ENVIRONMENTAL AUDITING: DEVELOPING A 
.. “ PREVENTIVE MEDICINE” APPROACH TO 

ENVIRONMENTAL COMPLIANCE

C ourtney M . P rice* a n d  A llen  J. D anzig**

I .  I n t r o d u c t i o n

•«
Achieving and maintaining compliance with the nation’s environ­

mental laws and regulations is a prim ary goal of federal and state regula­
tory agencies. As environmental regulation has matured, the emphasis 
has expanded from initial compliance to continuous compliance. Recent 
major environmental incidents have dem onstrated the critical need for 
companies to  reassess their environmental p rogram s1 and for regulatory 
agencies to develop new compliance approaches. In developing compli­
ance strategies under the environmental statutes, the United States Envi- 

,Vr ronmental Protection Agency (EPA ) has found that traditional 
administrative and judicial enforcement efforts are not always sufficient 
to achieve a high level o f  compliance from all regulated entities, includ­
ing industry, municipalities and federally-owned facilities. This has be­
come particularly apparent under the environmental program s which 
regulate hazardous wastes and toxic substances. To address this issue, 
EPA has explored the concept o f  environmental auditing2 as an innova-
  __________________________________________________

•  Partner, Rivkin. R adler. Dunne Sc Bayh. W ashington. D.C. B.A. 1963, University o f 
Alabama: J.D . 1975. University o f Southern California Law Center. Ms. P n ce  was formerly 
the Assistant A dm inistra to r for Enforcem ent and C om pliance M onitoring. U nited States E n­
vironmental Protection Agency.

• •  Special Assistant to the Assistant A dm inistrator for Enforcement and Com pliance 
Monitoring. U nited States Environm ental Protection Agency: B.A. 1977, University o f Penn­
sylvania: J.D . 1980. R utgers Law School.

The views expressed in this article are  the personal views o f the authors. No official sup­
port or endorsem ent by the U nited Slates Environm ental Protection Agency is intended or 
implied.

1. See M ays, Environm ental Audits: A i\'ew Enforcement Tool. EPA JOURNAL. June 
1985. at 27.

2. Several books have been w niten  to  assist corporations in developing environm ental 
audit programs. S e t  e g ..  H. B l a k e s i . e e  Sc T .  G r a b o w s k i ,  A P r a c t i c a l  G u i d e  t o  P l a n t  
E n v i r o n m e n t a l  A u d i t s  (1 9 8 5 ) ;  J. G r e e n o .  G .  H e d s t r o m  & . M .  D i B e r t o .  E n v i r o n -  
m e n t a l  A u d i t i n g — F u n d a m e n t a l s  a n d  T e c h n i q u e s  (1985) ;  L .  H a r r i s o n ,  T h e  M c -  
G r a w  H i l l  E n v i r o n m e n t a l  a u d i t i n g  H a n d b o o k  (1984) ;  T .  T r u i t t .  D .  B e r z .  D.  
W e i n b e r g ,  J.B . M o l l o y .  G .  G o l d m a n .  G .  P r i c e  & B. F l o r e n c e .  E n v i r o n m e n t a l  A u -  
D rr  H a n d b o o k — B a s i c  P r i n c i p l e s  o f  E n v i r o n m e n t a l  C o m p l i a n c e  a u d i t i n g  ( 2 d  ed. 
1983).
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tive approach to promote increased compliance by the regulated 
community.

"Environmental auditing is a systematic, documented, periodic and 
objective review by regulated entities o f  facility operations and practices 
related to meeting environmental requirem ents."3 Auditing has been 
m ore broadly defined as " an  independent appraisal o f  a corporation’s en- 
v ironmental control systems and its environmental assets and liabilities 
to enable management to m ake rational decisions relating to environmen­
tal m atters ."4 Audits can be used to "verify compliance with environ­
mental requirements; evaluate the effectiveness o f  environmental 
management systems already in place; o r  assess risks from regulated and 
unregulated material and practices."3 A uditing may also be viewed as a 
quality assurance check by "verifying tha t  m anagem ent practices are in 
place, functioning and adequate ."6

M any corporate auditing programs, which began as n check on com­
pliance status, have evolved into a more comprehensive audit of environ­
mental management control systems to assess environmental risks.7 For 
example, in reviewing a corporate  m anagem ent system for 
polychlorinated biphenyls (PCBs),* an  audit  m ay analyze the system and 
procedures for handling, storing, marking, cleaning up spills, inspecting, 
record keeping and annual inventorying. T h e  audit could also look for 
risks not yet identified.

Audits  should not be confused with the compliance monitoring ac­
tivities required by environmental laws, regulations o r  permits. Audit 
programs do  not replace the inspection program s of regulatory agencies;’ 
they evaluate direct compliance activities, such as obtaining permits, in­
stalling controls, monitoring compliance, reporting violations and keep­
ing records.10

This Article will describe E P A ’s efforts to  encourage environmental 
auditing by  regulated entities. First, it discusses the evolution of govem-

3. U.S. Envtl. Protection Agency. Interim  Environm ental A uditing Policy Statem ent. JO 
Fed. Reg. 4 6 .5 0 4  (1985) .

4. Reed. Environmental A udits and  Confidentiality: Can IVhat You Know Hurt You at 
M uch as I Vhat You Dan's Know7, 13 E n v t l .  L.  R e p .  ( E n v t l .  L.  I n s t . )  10 .303 (O c t .  1983).

J. Interim  Environm ental A uditing Policy S tatem ent, supra note 3. at 46,504.
6. Id.
7. A r t h u r  D .  L i t t l e . I n c .,  C u r r e n t  P r a c t i c e s  i n  E n v i r o n m e n t a l  A u d i t i n g , 

R e p o r t  t o  U  S. E n v i r o n m e n t a l  P r o t e c t i o n  A G IN  : y  1-2 (1984) ,
8. Polychlorinated biphenfls are denned as "any chem ical substance that is limited to the 

biphenyl molecule that has been chlorinated to varying degrees o r any combination of sub­
stances which contains such substance." 40 C .F  R. $ 761.3 (1985).

9. See Interim  Environm ental A uditing Policy S tatem ent, supra note 3. at 46,504.
10. Id.
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ment and corporate interest in environmental auditing, including the 
benefits gained by firms which have instituted auditing programs. The 
Article then discusses E PA  efforts to promote environmental auditing 
through publication of the Agency’s Interim Environmental Auditing 
Policy Statem ent11 and the Agency’s negotiation of environmental audit­
ing provisions in enforcement case settlement agreements. Finally, the 
Article discusses the major settlement agreements which contain envi­
ronmental auditing provisions, and concludes with some recom m enda­
tions on the appropriate use o f  environmental auditing in achieving 
E PA ’s goal of  continuous compliance.

II. E v o l u t i o n  o f  C o r p o r a t e  E n v i r o n m e n t a l  

A u d i t i n g  P r o g r a m s

Environmental auditing program s were developed for sound busi­
ness reasons, primarily to assist regulated entities12 in evaluating compli­
ance and in managing existing and potential pollution control problems, 
rather than merely reacting to environmental crises.13 Much o f  the im ­
petus for auditing programs has come from a num ber o f  recent cases in 
which the release o f  chemicals in the environment has caused and con­
tinue to cause businesses to  incur major costs.14 A highly toxic cloud of 
methyl isocyanate released from the Union Carbide plant in Bhopal, In ­
dia, which claimed about 2000 lives and 200,000 injuries and led to d am ­
age claims o f  billions o f  dollars, is the most dram atic  example o f  a 
situation which has caused some companies to reassess their environm en­
tal and safety problems.11 Auditing  programs also evolved, in part, from 
Securities and Exchange Commission (SEC) enforcement case settle­
ments, which required environmental auditing.16 As a result of these 
developments, several hundred major corporations in the country  have 
voluntarily developed environmental audit p rogram s.17 Realizing that 
they need to encourage a higher level o f  corporate attention to environ­

11. tn lenm  Environm ental A uditing Policy Statem ent, supra note 3. at 46.504.
12. Regulated entities include private firms and public agencies with facilities subject to 

environmental regulation. Public agencies include federal, state o r local agencies, and special 
purpose organizations such as regional sewage commissions. Id. at 46.504 n .l.

13. Id. at 46.504.
14. Mays, supra note I, at 27.
15. Id. See also Hall. Environm ental A udits— A Corporate Response To Bhopal. E n v t l . 

F o r u m , Aug. 1985. at 36.
16. See In re Occidental Petroleum  C orp . [1980 Transfer Binder] F ed . S ec . L. R ep. 

(CCH) r r  82.622. 83.356 n.34 (1980); In re United States Steel Corp.. [1979-1980 Transfer 
Binder) Fed . Sec. L. Rep. (C C H ) 1 82.319 (1979); SEC v. Allied Chem. Corp., No. 77-0373 
(D.D C  1977). Sec also Reed, supra note 4. at 10,303-04.

17. Address by Francis Phillips, Deputy Regional A dm inistrator, U.S. Envtl. Protection



mental compliance, the federal government and state regulatory agencies 
have also taken a strong interest in auditing.

T h e  benefits of environmental auditing are tangible and significant." 
First, firms face potential civil and criminal liability under state environ­
mental laws and the environmental statutes administered by F.PA, such 
as: the Clean A ir  A c t ,19 the Clean W ater A ct,20 the Resource Conserva­
tion and Recovery Act (R C R A ),21 the Comprehensive Environmental 
Response, Compensation, and Liability Act o f  1980 (C ER C LA )32 and 
the Toxic Substances Control Act (T S C A )33 T he new E P A  Policy on 
Civil Penalties, issued February 16, 1934, directs that  penalties must, at a 
minimum, reflect the economic benefit o r  savings of delayed compliance,
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Agency, Region VI, a t the G overnm ent Institutes, Inc. Environm ental Auditing Cotrnc  (Apr.
18. 1985).

18. See generally A r t h u r  D. L i t t l e . I n c ., B e n e f i t s  o f  E n v i r o n m e n t a l  AuorrtNC, 
R e p o r t  t o  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  (Dec. 1984) [hereinafter Be n e f i t s  
o f  E n v i r o n m e n t a l  A u d i t i n g ); J. G r e e n o . G. H e d s t r o m  & M. D i B e r t o , supra note 2, 
at 11-21; L .  H a r r i s o n , supra note 2. a t  1-9 to 1-21.

19. 42 U.S.C. §§ 7401-7642 (1982). Clean A ir A ct § 113(b) provides up to S25.000 civil 
penalties per day of violation. C A A  § 113(b), 42 U.S.C. § 7413(b). Section 113(c) provides 
crim inal penalties o f S2S.000 and jail term s o f up  to one year for certain  knowing violations. 
Id. § 113(c), 42 U.S.C. § 7413(c).

20. 33 U.S.C. §§ 1251-1376 (1982) (m inor subsequent am endm ents have been enacted). 
Section 309(b) o f the Clean W ater Act provides up to  SI0.000 civil penalties per day of viola­
tion. including a permit lim itation o r condition. CW A § 309(b), 33 U.S.C. § 1319(b) (1982). 
Section 309(c) provides crim inal penalties o f  S25.000 and jail terms o f  up to one year for 
certain knowing violations. Id. § 309(c), 33 U.S.C. § 1319(c) (1982).

21. 42 U.S.C. §§ 6901-6987 (1982). R C R A  provides a comprehensive program for the 
cradle-to-grave m anagem ent o f hazardous wastes. T his program  covers generators, RCRA 
§ 3002.42 U.S.C. § 6922 (1982), and transporters, id. § 3003, 42 U.S.C. § 6923 (1982). as well 
as facilities which treat, store o r dispose o f hazardous waste. Id. § 3004, 42 U.S.C. § 6924 
(1982). R C R A  provides for civil penalties o f up to S25.000 per day. Id. § 3008(g), 42 U.S.C. 
§ 6928(g). R C R A  crim inal penalties include

knowingly transporting any hazardous waste to  a facility that does not have a permit; 
knowingly treating, storing, or disposing o f any hazardous waste w ithout a permit or 
in violation o f  any m aterial condition o f a perm it: knowingly m aking any false mate­
rial statem ent in any docum ent filed, m aintained, o r  used to comply with RCRA; 
and. for any person who has handled o r is handling  any hazardous waste, knowingly 
destroying, altering, o r concealing any record required by regulations to be 
m aintained.

Id. § 3008(d), 42 U.S.C. § 6928(d) (1982).
22. 42 U.S.C. §§ 9601-9657 (1932). C E R C LA  creates a fund for cleaning up abandoned 

hazardous waste sites and imposes strict joint and several liability r n  persons who arrange for 
treatm ent o r disposal, o r  who arranged with a tran sp o rte r for tran '-rortaiion  for treatm ent or 
disposal o f  hazardous substances at such facilities. C E R C L A  §§ IOa-107, 12 U.S.C. §§ 9606- 
9607 (1982). —

23. Section 16(a)(1) o f TSCA provides for civil penalties of up to S2J.000 per day of viola­
tion of the Act. TSCA § 16(a)(1). 15 U.S.C. § 2615(a)(1) (1982). Section 16(b) provides foe 
crim inal penalties o f  525,000 per day o f violation, o r im prisonm ent for up to owe year, for 
knowing o r  willful violations. Id. § 16(b), 15 U.S.C. § 2615(b).
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aS well as the seriousness or  gravity o f  the violation.24 Violators also face 
potential environmental liability for violations of certain SEC disclosure 
requirements,25 and tort liability arising from personal injury, property 
damage or toxic tort claims.2<> Indeed, environmental audits may be re­
quired in order for a firm to obtain pollution liability insurance.27

Audits may be needed especially where a company wants to 
purchase, sell, lease or modify facilities. The company must be aware of 
any real or potential liabilities associated with the transaction to ensure 
that undisclosed liabilities will not come back to affect future opera- 
tions.2S The audit will also assist facility managers in understanding and 
interpreting regulatory requirements and potential liabilities.29 Thus, an 
environmental audit provides corporate management with assurance that 
potential problems have been addressed before serious accidents, govern­
ment enforcement or  private lawsuits may result.50

Second, firms can save money by assessing potential environmental 
violations and risks as well as by making capital spending decisions to 
correct violations, to reduce risks and to maintain proper operation of 
treatment systems.51 For example, a firm may realize cost savings 
through process changes which reduce the am ount of  raw materials 
needed and which result in less pollution at the end o f  the manufacturing 
process.52 Thus, when a corporation must obtain a new National Pollu­
tant Discharge Elimination System (N PD E S) permit, it may choose to 
review not just the basis for the permit, but the entire manufacturing 
process to determine if cost-effective changes may be needed.55 A com-

24. See infra notes 93-106 and accom panying text for a discussion of the Policy on Civil 
Penalties.

25. See Securities and Exchange Act of 1934. 15 U.S.C. §§ 78a-78kk (1982). SEC  regula­
tions require all publicly held com panies to disclose the effects o f compliance with, and legal
proceedings under, federal and state law through public filings to the SEC. Regulation S-K. 
Item 10l(c)(l)(xii). I7 C .F .R . § 229 .l01(c)(l)(xh)(1985); Instruction 5 to Item  103, I7 C .F .R . 
§ 299.103 (1985). Significant m isstatem ents o r omissions could result in crim inal o r civil lia­
bility under the federal securities laws. See L. H a r r i s o n , supra note 2. at 2-109 to 2-119,

26. See  G arrett. Compensating I'ictims o f  Toxic Substances: Issues Concerning Proposed 
Legislation. 13 E n v t l . L. R e p . ( E n v t l . L. I n s t .) 10,172 ( J u n e  1983).

27. H .  B l a k e s l e e  & T.  G r a b o w s k i , supra n o te  2. at 5-6.
28. J. G r e e n o , G . H e d s t r o m  & M .  D i B e r t o , supra note 2, at 13.
29. Id. at 14. See also L. H a r r i s o n ,  supra n o t e  2. at 29.
30. See J. G r e e n o . G. H e d s t r o m  & M. D i B e r t o . supra note 2. at 13-14.
31. B e n e f i t s  o f  E n v i r o n m e n t a l  A u d i t i n g , supra note 18. at 6-8. 11-14; Friedm an, 

Managing and  Resolving Corporate Environm ental Issues. E n v t l . F o r u m , 7eb. 1985, at 28- 
31.

32. Friedm an, supra note 31, at 31.
33. Id.
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pany may also effect such savings by implementing similar changes at 
other com pany plants.

Third, an environmental auditing program  can result in an im­
proved relationship between a firm, regulatory agencies and the public, 
particularly where audit-discovered violations are identified and cor­
rected within a relatively short period.34 Further,  EPA  generally bases 
its enforcement priorities on industries with significant compliance 
problems.35 Also, in developing an appropriate  enforcement response to 
particular violations, E PA  may give some consideration to expeditious, 
good faith efforts to achieve compliance.36

Finally, regulatory agencies such as E P A  obtain significant benefits 
from environmental auditing programs. These benefits include better as­
surances of compliance from regulated entities, more efficient use of gov­
ernment inspection and  enforcement resources, improved cooperation 
with companies, better compliance information and useful information 
about audit systems.37 Thus, environmental auditing can significantly 
complement the government’s efforts to achieve continuous compliance.

While the benefits o f  auditing programs are significant, regulated en­
tities have perceived some risks in developing such programs. Audit re­
ports may generate information on violations o f  a po..ution control 
statute- which may not be otherwise discovered by a regulatorv agency 
during its normal compliance monitoring activities. Such information 
could form the basis for an E P A  or state enforcement action.3i! An audit 
report can also create potential criminal liability where the government 
can establish that corporate officials knew o f  violations.39 Finally, the 
environmental statutes authorize private citizens to sue violators through

citizen suit" provisions.40 O f  course, a well-run audit program should
expeditiously correct identified violations and  other potential liabilities.

34. See  H. B l a k e s l e e  &  T .  G r a b o w s k i , supra n o t e  2.  a t  5; M. W e is s . I s s u e s  o f  C o n f i ­
d e n t i a l i t y  a n d  D i s c l o s u r e  i n  E n v i r o n m e n t a l  A u d i t i n g . R e p o r t  t o  U.S. E n v i r o n ­
m e n t a l  P r o t e c t i o n  A g e n c y  2 (1 9 8 4 ) .

35 . See generally  O f f i c e  o f  t h e  A d m ' r , U.S. E n v t l . P r o t e c t i o n  A g e n c y , A g e n c y  
O p e r a t i n g  G u i d a n c e , FY  1986-1987, at 1-2 (discussing the EPA Priority List for Fiscal 
Y ear 1986-1987).

36. See  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  a g e n c y , A F r a m e w o r k  f o r  S t a t u t e - 
S p e c i f i c  A p p r o a c h e s  t o  P e n a l t y  A s s e s s m e n t s — I m p l e m e n t i n g  E PA ’s P o l i c y  o n  
C i v i l  P e n a l t i e s  19-20(1984) (hereinafter cued as I m p l e m e n t i n g  E P A ' s P o l i c y  o n  C i v i l  

P e n a l t i e s ).
37. B e n e f i t s  o f  E n v i r o n m e n t a l  A u d i t i n g , supra note 18. at I.
38. See Reed, supra TOte 4, at 10.304.
39. Id.
40. See. e.g., R C R A  I) 7002, 42 U.S.C. § 6972 (1982). See also Miller. Private En/oreemrnt 

o f  Federal Pollution Control Law s. pt. I. 13 E n v t l . L. Rep. ( E n v t l . L. I n s t . )  10J04 (Oct. 
1983).
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There are also risks from the private sector. The audit report may 
contain trade secrets about the com pany’s production process.41 Thus, 
firms may attempt to limit governmental access to such reports, particu­
larly if they contain information not required to be reported under one of 
the environmental statutes.

To address these concerns, well-informed counsel can assist in s truc­
turing an audit system to protect particularly sensitive information 
through application of the attomey-client privilege and  other exceptions 
to the discovery rules.42 Further, in developing an approach to en­
courage the growth of environmental auditing, EPA has sought to recog­
nize the legitimate concerns of regulated entities while preserving its 
enforcement prerogatives.

III. D e v e l o p m e n t  o f  E P A  E n v i r o n m e n t a l  A u d i t i n g  P o l i c y

E P A ’s interest in environmental auditing evolved from recognition 
of mutual gains to be deriv by the regulated community and the federal 
government. In view of recent environmental calamities and  the in­
creased complexity of environmental regulation, E PA  has sought to en ­
courage a higher level o f corporate  consciousness regarding compliance 
with environmental laws.42 However, the Agency does not have suffi­
cient resources to enforce these laws against all regulated entities who are 
in violation, and must consider innovative approaches to make compli­
ance and enforcement programs more efficient. EPA has attempted to 

•* preserve its enforcement options while providing sufficient flexibility to 
give regulated entities an incentive to  conduct audits.44 Thus, the 
Agency has addressed concerns 'abour Agency access to  and use  of aud it  
reports in enforcement actions, as well as the concern for flexibility in 
corporate design and management of auditing programs.

In developing a policy on environmental auditing, EPA  originally 
considered m andatory  auditing program s requiring firms to hire external 
auditors to certify compliance with permits and o ther  requirements. 
However, the Agency rejected this concept.43 Regulated entities have 
strongly objected to using audits as an additional regulatory program or 
requirement,46 E PA  subsequently considered less structured methods to

41. Reed, supra note 4. ai 10,304.
42. See id. ai 10.308.
43. See Mays, supra note I. at 27.
44. Id.
45. For a discussion o f the evolution of EPA policymaking in environm ental auditing, see 

L. H a r r i s o n ,  supra note 2. at 5-3 to 5-21.
4t>. See O f f i c e  o r  P o l i c y . P l a n n i n g  &  E v a l u a t i o n . U.S. E n v t l . P r o t e c t i o n
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encourage achievement o f  auditing goals, and encouraged auditing 
through participation in numerous auditing conferences, workshops and  
seminars sponsored by EPA, states, localities, trade associations and p ro ­
fessional organizations.47 E P A ’s policy w ork in this area culminated in 
November. 1985. with the publication o f  the Interim Environmental A u ­
diting Policy Statement.48

A. The Environmental Auditing Policy Statement

1. Encouraging environmental auditing

The Environmental Auditing Policy Statem ent initially provides that:
"It  is EPA policy to encourage the use of environmental auditing by reg­
ulated entities [including federal facilities] to  help achieve and m aintain 
compliance with environmental laws and regulations, as well as to help 
identify and correct unregulated environmental hazards."4’ While state 
and local regulatory agencies have independent jurisdiction over regu­
lated entities. EPA encourages states to adopt the Environmental Audit* 
ing Policy Statement and approach auditing in a consistent m an n er .50 
EPA also encourages regulated entities to adopt sound environmental ., 
management practices that improve environmental performance, includ­
ing programs that ensure the adequacy o f  internal systems to achieve, 
maintain and m onitor compliance.51

T he  policy further states that EPA will not dictate or interfere with 
the environmental practices o f  private or public organizations.52 an d  will 
not prescribe m inim um  requirements for audit  programs. Nonetheless, 
to provide some guidance to regulated entities which want to develop 
environmental audits, the policy outlines the com m on elements o f  effec­
tive audits:

(1) explicit m anagement support for environmental auditing
and commitment to follow-up on audit findings;
(2) an environmental audit function independent of audited
activities;
(3) adequate team staffing and auditor training;

A g e n c y . P u b l i c  C o m m e n t s  R e c e i v e d  o n  t h e  ERA I n t e r i m  E n v i r o n m e n t a l  A u d i t ­

i n g  P o l i c y  S t a t e m e n t  ( 1 9 8 6 )  ( h - r e w a f t e r  c i t e u  a s  P u b i  ic C o m m e n t s ).

47 Speech by Jam es Edw ard. S. Envtl. Protection Agency. E P A \  Environm ental Au­
diting Outlook: Compliance and  Enforcem ent's View, at th e  Edison Electric Institute (Sept.
27. 1934).

48 Interim  Environm ental Auditing Policy Statement, suneo note I. a t H .505 08.
4» hi. at 4h.J04
*0 tJ. at 46.J06 
81 h t  at 46.505 
52 .  U .
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(4) explicit audit program objectives, including scope, re­
sources and frequency;
(5) a process which collects, analyzes, and  interprets docu­
ments and information on com pliance and management effec­
tiveness sufficient to achieve audit objectives;
(6) specific procedures to prom ptly  prepare candid, clear and 
appropriate written reports on  audit findings, corrective actions 
and schedules for implementation; and
(7) quality assurance procedures to assure that the environ­
mental audits are accurate an d  thorough.51

The policy emphasizes that ultimate responsibility for the environmental 
performance of the facility lies with top management, and that independ­
ent internal or third party auditors should conduct the audit.54 C orpo­
rate officials have agreed that top m anagem ent support and responsibility 
for environmental decisions a re  critical to  successful auditing 
programs.55

2. Agency requests for audit reports

Second, the policy addresses the extent to which EPA may make 
requests to obtain audit reports. T h e  extent of Agency access to and use 
of audit information in enforcement has created the greatest concern 
among regulated entities.50 In addressing this issue. EPA has attempted 
to balance the use o f  its broad au thority  to obtain compliance-related 
information with these concerns.

EPA can obtain audit generated information in several ways. The 
major environmental statutes authorize EPA  to require extensive moni­
toring, recordkeeping and reporting schemes relating to compliance with 
these laws.57 Pursuant to this authority , EPA has promulgated regula-

53. Id. at 46.507.
54. I d  at 46.505.
55. S e t. e.g., Freedm an. Organmng and M a n a tm g  Effective Corporate Environm ental Pro­

tection Programs, E n v t u  F o rc m . May 1184. at 40-11 In describing the Occidental Petro­
leum C orporation '! environm ental m anagem ent program . M r Freedman states: "T op  
corporate management no*  ts strongly com m itted to and involved in the com pany 's environ­
mental management program s, as perhaps best dem onstrated by the Board o f D irectors' [tic) 
having taken the relatively unusual step of having established an Environment Com m ittee 
composed of board m em bers.'' I d  at 41.

56. S e t  generally P u b l i c  C o m m e n t s , supra  n.ne 46.

57. See, e g ..  CWA § 308. 33 U S C § 1318 (11821. CA A  ? 114.41 U.S.C. § 7414 11182). 
In United States v. Tivlan Laboratories, Inc . 581 F 2d 41. 55 (1st C ir |178),eerr. denied. 442 
U.S. 942 (1979), the  court upheld EPA'x broad au thority  to m ake information requests under 
these statutes.
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tions on monitoring, recordkeeping and governmental access.51 Thus, in­
form ation which is generated by an audit containing required reporting 
da ta ,  such as a Clean Water Act discharge monitoring report, must be 
reported  to EPA  or a state agency although it does not have to be re­
ported  as part o f  the audit.59 In addition, EPA has authority  to request 
p roduction  of audit files and reports where reasonably related to author­
ized investigations under several statutory provisions, even if the infor­
m ation  is not required to be reported . '0 The Agency can obtain access to 
inform ation that is relevant to an authorized enforcement investigation, 
including information used to prepare audits and the audit reports them- 
selves.1’1 Finally, audit reports could be obtained by governmental o r  pri­
vate  parties through discovery in civil litigation.62

Recognizing that routine Agency requests may have some inhibiting 
effect on auditing programs, the policy statement provides that “ EPA 
will not routinely request environmental audit reports.’’65 At the same 
time, EPA maintains its authority  to request and receive information in 
aud it  reports under the various environmental statutes.64 EPA may re­
qu ire  such reports where consent decrees contain aud it  provisions with 
reporting  requirements, where a com pany’s m anagement practices are 
raised as a defense, or where state o f  mind is a relevant element o f  in­
qu iry .65 Importantly, the policy recognizes that regulated entities have 
continuing obligations to monitor, record or report information required 
u n d e r  environmental statutes, regulations or permits, and  that EPA has 
access to that information.66

Industry  com m entators on the Environmental Auditing Policy State- 
m ent felt that EPA  did not go far enough to limit its policy on access to 
audit reports. They also felt that  access should be limited to bad faith 
efforts to conceal evidence of violations or criminal investigations.67

58 S t* , e .f .,  C l e a n  W a t e r  A c t — .N a t io n a l  P o l l u t a n t  D i s c h a r g e  E l im in a t io n  S y s te m  
( N P D E S )  r e g u la t io n s .  4 0  C  F  R $ 122 (1 9 8 5 ) .

59.  S t*  E n v t i .  L I n s t .  E n v i r o n m e n t a l  a u o i t  I s s u e  P a p e r :  D e i t i e s  t o  R e p o r t  
o r  D i s c l o s e  I n f o r m a t i o n  o n  t h e  E n v i r o n m e n t a l  A s e e c t s  o f  D e s i s t s *  A c t i v i t i e s .  
R e p o r t  t o  U S  E n v i r o n m e n t a l  P r o t e c t i o n  a g e n c y  4  (1985) .

00. Id,
6 1 .  S t*  M o b i l  O i l  C o r p  v E P A .  13 E n v t l .  L.  R e p  ( E n v t l  I .  I n s t  1 2 0 ,6 ) 5  ( N  D  III 

I 9 8 2 ) . d / f < / .  7 16  F  2 d  I I S 7 ( 7 i h C i t  I 9 8 J ) .  P u b l i c  Serv .  C o .  v. E P A .  5 0 9  F  S u p p  720  IS  D  
Ind.  1 9 8 11. t i j fd .  682  F  2 d  6 2 6  ( 7 i h  C i r  1982) .  c e r t  d tm td .  4 ) 9  U  S 1 127 (1983) .

6 2 .  Se*  R e e d ,  tupra n o t e  4, al 10,305
6 )  I n t e r i m  E n s i r m r m e n i a l  A u d i t i n g  P o l icy  S t a t e m e n t ,  u p ra  n o t e  3. a t  46 .505  U m p h a ‘1% 

m o r t g i r a l l
64 Id
6 5  Id
6 6  Id
67 S t*  P t n t t c  C q m m i s i s  ivpru note 46 ,  com m ents o( C P U  Service Corp
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EPA rejected this line-drawing since many Agency legal officials felt that 
such a limited set o f  circumstances could appear to offer a defense to 
those unwilling to provide required o r  requested information, and thus 
limit circumstances where EPA w ould  request audit reports.

Nonetheless, with counsel’s assistance to set up an audit system, reg­
ulated entities can take certain steps to  protect audit generated informa­
tion. While the Federal Rules of  Civil Procedure would generally favor 
disclosure of adit information.68 a company may attempt to dem on­
strate that one o f  the exceptions to the discovery rules applies.69 These 
include the attorney-client privilege,70 the work product doctrine71 and 
the privilege for self-evaluative docum ents .72 However, it may not be 
practical to bring the entire audit process within one of these exceptions 
given the regulated entity 's interest in developing corporate-wide support 
and technical expertise for an audit program.

3. EPA enforcement response to environmental auditing

Next, the Environmental Auditing Policy Statement addresses the 
impact o f  environmental audit p rogram s on EPA enforcement response. 
The Agency examined the extent to which it could reduce the potential 
disincentives for auditing consistent with maintenance of a strong en-

68. F r o  R. C iv . P 26(b)(1) state*
Panic* may o b u in  discovery regarding any m ailer, noi privileged, which is relevant 
lo the subject m auer involved in the pending action, w hether it relates to the claim or 
defense of the party  . . . .  It is not ground for objection that the information sought 
will be inadmissible at the trial if the inform ation sought appears reasonably calcu­
lated to  lead to the discovery of admissible evidence.

69. For a  discussion on protecting the con tiden tu lity  of environm ental audits, see L .  H a r - 
RtsoN, supra note 2. a t  4-3 to 4-15. Reed, supra note 4. at 10.305-07.

70. To dem onstrate the attom ev.client privilege, the following elements must be present: 
( I )  the com m unication at issue m uti have been m ade as part of legal advice given by an a tto r­
ney; (2) the comm unication m ust be between atto rney  and client; and (3) the com m unication 
must be treated in a confidential manner. T he privilege can be waived through voluntary 
disclosure by the holder o f  the  privilege. M c C o r m i c k  o n  E v i d e n c e  §§ 87 -9 7  (E .  Cleary 3d 
ed. 19841

71.  The work product doctrine applies to docum ents, notes and o ther tangible things pre­
pared in anticipation o f litigation The proiecnon is generally lifted if the party seeking discov­
ery has substantial need of the  materials in the preparation  o f his case and is unable without 
undue hardship  to obtain the  substantial equivalent by o th er means. S t t  F e d . R. C iv . P. 
26(bM3) A n attorney 's m ental impressions, conclusions, opinions ot* legal theories m ay be 
protected w hether o r not a showing is made See  Upjohn Co. v. United States. 449 U.S. J33 
(1 981) .

72- The self-evaluation privilege may be established by showing: (I)  an internal review 
process serves an im portant public interest; |2 )  disclosure would cut off candid reviews, and 
IJ)  preparation of the reviews is for internal use o n ly  S e t  Reed, supra note 4. at 10.306 
However, court* have been unwilling to apply th e  privilege to  prevent disclosure to a govern­
ment agency. See Federal T rade Comm n v TR W . I n c . 628 F  2d 207. 210 (D  C. Cir. 1980)
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forccmp.it program .71 In o ther words, where a violator institutes an en­
vironmental auditing program, should the government reduce its 
compliance monitoring o r  reduce enforcement responses to violations 
that arc either alleged i an enforcement action o r  discovered by an 
audit?

As with EPA  access to audit reports, the appropriate EPA enforce­
ment response to environmental auditing does not present the Agency 
with significant legal constraints. The environmental statutes and case 
law generally allow EPA  flexibility in developing enforcement responses 
to environmental violations. Several courts have held that the duty to 
find a violation is not mandatory.*4 W here EPA  makes a finding that a 
violation exists. E PA  generally must take some type o f  formal enforce­
ment action (i.e.. either administrative o r  judicial) under the Clean Water 
A ct,11 under the Clean A ir A c t76 or under R C R A .77 All statutes author­
ize EPA  to choose the type o f  formal enforcement response.7'  In addi­
tion. while the environmental statutes provide E PA  with authority to 
obtain substantial penalties.79 the law docs not mandate that EPA obtain 
a certain level o f  penalty or  o ther relief in an enforcement case.*0

T he  Environmental Auditing Policy Statement provides that “ EPA 
will not promise to forgo inspections, reduce enforcement responses, or 
offer o ther such incentives in exchange for implementation of environ­
mental auditing or other sound environmental practice."*1 While audits 
may complement inspections, they do not provide a substitute for regula­
tory oversight.**’ Howe' er, the Agency recognizes that, in setting inspcc-

73.  See  E n v t l . L .  I n s t  . E n v i r o n m e n t a l  A u d i t  Is s u e  P a p e r : E n f o r c e m e n t  R e ­
s p o n s e . R e p o r t  t o  U.S .  E nv  i r o n  m e n t a l  P r o t e c t i o n  A g e n c y  4  <19851 [h e re in a f te r  c u ed  
a s  E n f o r c e m e n t  R c s p o n s l |

74. S ie r r a  C l u b  v T r a m .  557  F  2 d  4 8 5  ( 5 th  C i r .  1977);  C a l d w e l l  v. G u r l e y  Ref . C o . 333 F  
S u p p .  25 2  ( E D .  A r k .  1982). Contra S o u t h  C a r o l i n a  W ild l i fe  F e d 'n  v. A le x a n d e r .  457 F. Supp  
118 ( D  S C .  1978).

75.  See  S o u ih  C a r o l i n a  W i ld l i fe  F e d 'n  v. A l e x a n d e r .  4 5 7  F  S u p p  11 8 .1 3 1  ( D  S C. 19781. 
P e o p le  ex eel. S c o t t  v. H o f f m a n .  425  F  S u p p .  71 ,  77  (S D  III. 1977) . But see S ie r r a  C l u b  ». 
T r a i n .  537  F  2d  485.  4 9 0  <5th C i r  1977)

76.  See  C o u n c i l  o f  C o m m u t e r  O r g s  v M e t r o p o l i t a n  T r a n s i t  A u t h  . 683  F  2 d  663 (2d  Cir .  
1982).  L u c k ie  v G o r x u c h .  13 E n v  n  L  R l p  ( E n v f i  L. I n s t .) 2 0 .4 0 0  ( D .  A n x .  198)1. 
C o n o c o .  Inc .  v. G a r d c b r t n g .  503  F  S u p p  49.  }( {N D  III 1980).  Contra Kentucky ex nl- 
H a n c o c k v  R u c k e l s h a u v .  4 9 7  F  2d  1172. 1177 ( 6 t h  C i r  I 9 ? 4 l . u r / V  on other eronndt tub n o *  • 
H a n c o c k  s T ra in .  4 ’6  U  S 1 e»7 (1 9 7 6 ) .  N e w  E n g l a n d  l e g a l  F o u n d  v Covtle .  475 F  S u r p  
4 2 5 .  4 ) 6  t D  C o n n  J 9 7 9 ) .  j /J 'J  ,n (<art. n -*d in port, 6 ' 2  F  2d 9 ) 6  ( 2 d  Cir .  1 780)

77. S e e l u d t i e  v**Cntrxuch. 13 E n v  i t  I  R t  i- ( E n v i i  L I n s t  ) 20  4 0 0 ( D  A n r  1*8»»
78. Sec  E n f o r c i  m i  n  r  Kt s p o n m  . ,upra  n o t e  7). a t 9 - 1 0  

79 See tupni notee 14.23
80. Sec  i M O R C i v i i N t  K i v p o n s c . m p r j  n o t e  7 ) .  j t  9 . 1 0

81 I n t e r i m  E n v i r o n m e n t a l  A u d i l i n e  P o l i c e  S t a t e m e n t ,  tupra  n o t e  ' .  at 4 * . 5 M
82. IJ.

*
9
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tion priorities, "facilities with a good compliance history may be subject 
to fewer inspections."®'

Similarly, EPA states that it will not reduce its enforcement re­
sponses or offer other incentives in exchange for auditing.*4 However, 
the Agency explains that, in developing a particular enforcement re­
sponse to violations, "E P A  policy is to take into account, on a case-by- 
case basis, the honest and genuine efTorts of regulated entities to avoid 
and promptly correct environmental problems."*-' Reasonable efforts to 
avoid noncompliance, expeditious correction of environmental problems 
discovered through audits o r  other means, and implementation o f  meas­
ures that will prevent the recurrence of these problems may be consid­
ered by EPA  as honest and genuine efforts to assure compliance.*6

Industry commentators on the Environmental Auditing Policy State­
ment have sought a more definitive statement on the use of discretion in 
levying penalties where an auditing program exists.37 While E PA  does 
not provide such a statement, it has provided additional guidance on en­
forcement response in related policy statements and has agreed to use 
some enforcement discretion in negotiating consent decrees with audit 
provisions.**

The Agencywide Compliance and Enforcement Strategy89 directs 
E PA  to select enforcement responses on a case-by-case basis after consid­
ering: (1) the gravity of the violation in terms o f  environmental impact 
and effect on E P A ’s ability to carry  out its progiams; (2) the reasons why 
the violation occurred: and (3) the nature of the violator, including its 
compliance record and the economic benefit it gained as a result o f  the 
violation.’0 Many EPA program-specific enforcement policies further set 
enforcement priorities for certain categories o f  violations.”  For exam­
ple. under the RCRA Enforcement Response Policy, a primary enforce­
ment priority is all Class 1 groundwater violations.’ 2 Further. EPA 
policy sets categcries of violations for which cash penalties must be

S3. Id.
84. Id.
83. Id.
86. Id. a t  46 .3054)6 .
87.  S e e  P u b l i c  C o m m e n t s .  :upra  n o i e  4o.  c o m m e n t s  o f  GPL.’ S e n  ice C o rp .
88. For a discussion of environm ental audit provisions in EPA consent decrees, see infra  

notes 104-10 and accompanying text.
89. E n v t l .  P r o t e c t i o n  a g e n c y .  A g e n c y  w i d e  C o m p l i x n c e  a n d  E n t o r c e m e n t  

S t r a t e g y  a n d  S t r a t e g y  F r a m e w o r k  f o r  EPA C o m p l i a n c e  P r o g r a m s  (19841.

90. Id. at 25.
91.  See .  e g ,  E n v t l .  P r o t e c t i o n  a g e n c y .  RC R A  E n e o r c e m e n t  R e s p o n s e  P o l i c y  

6-14 ( 1 9 8 4 )
92. Class 1 violations involve a release o r threatened release o f hazardous wastes to the

*
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p a :d.95
E PA  has also developed a policy establishing criteria for federal en­

forcement where initial enforcement of an environmental statute has 
been delegated to the state.94 T o  generally avoid federal enforcement, 
states must take “ timely and appropriate” enforcement a c t io n /5 The 
policy requires initiation of formal legal action by a state within a certain 
period of time after detection (either through issuance of an administra­
tive order or civil referral), and  sets criteria for selecting appropriate 
state enforcement responses.96 Program-specific policies have defined and 
implemented the "timely and appropria te” concept.97

Although it does not explicitly address auditing, E P A ’s Policy on 
Civil Penalties'58 also provides some guidance for calculating penalties in 
administrative and judicial enforcement actions where the violator agrees 
to perform an activity, such as an audit, as part o f  a settlement. A t a 
minimum, the penalty must remove the economic benefit for failure to 
comply99 and obtain an additional am ount to reflect the seriousness or 
gravity of the violation.100 T he gravity component of  the penalty can be 
adjusted to reflect the following factors: (1) degree o f  willfulness; (2) his­
tory of noncompliance; (3) ability to pay; and (4) degree of coopera­
t ion .101 Statute-specific penalty policies also discuss these adjustment 
factors.102 Expeditious correction o f  past compliance problems may re- 
s. It in some mitigation.105

Thus, a com pany 's  willingness to set up an environmental auditing 
program as part of a settlement, as well as expeditious correction o f  new

e n v i r o n m e n t ,  fa i lu re  t o  a s s u r e  g r o u n d w a t e r  p r o t e c t io n ,  p r o p e r  p o s t - c lo su r e  c a r e ,  o r  d e l iv e r ) '  o f  
w a s t e s  to  a  p e r m i t t e d  i n t e r im  s t a t u s  fac i l i ty .  Id. a t  I t .

93.  E n f o r c e m e n t  R e s p o n s e ,  supra  n o t e  73.  a t  11-13
94.  E n v t l . P r o t e c t i o n  a g e n c y . I m p l e m e n t i n g  t h e  S t a t e / F c d e r a l  P a r t n e r s h i p  

i n  E n f o r c e m e n t  A g r e e m e n t s  (1984) ,
95.  Id. a t  11-14.*
96 .  Id. a t  11-12.
97 .  F o r  e x a m p le ,  ih e  R C R A  Enforcement Response Policy r e q u i r e s  a d m i n i s t r a t i v e  a c t io n  

o r  c a s e  r e fe r r a l  fo r  c e r t a i n  c la s s  I v io l a t i o n s  w i th in  90 d a y s .  R C R A  E n f o r c e m e n t  R e s p o n s e  
P o l i c y ,  supra n o te  91 ,  a t  6.

98. E n v t l . P r o t e c t i o n  A g e n c y . P o l i c y  o n  C i v i l  P e n a l t i e s  (1984) [hereinafter 
cited as P o l i c y  o n  C i v i l  P e n a l t i e s !. A companion EPA policy document issued on the 
sam e day provides guidance on how to write penalty assessment guidelines for a particular 
environm ental program , See  I m p l e m e n t i n g  E P A 's P o l i c y  o n  C i v i l  P e n a l t i e s , supra 
note 36. _

«9  I m p l e m e n t i n g  E P A ' s  P o l i c y  o n  C i v i l  P e n a l t i e s ,  supra n o t e  ’ 6. a t 2. &-I4
100. Id. a t  2-3. 4 -1 6
101 Id. a t  16-24.

102. See. e.g.. E n v t l . P r o t e c t i o n  a g e n c y . F i n a l  R C R A  C i v i l  P e n a l t y  P o l i c y  Id- 
21 ( 1 9 8 4 )

103. I m p l e m e n t i n g  E P A ' s  P o l i c y  o n  C i v i l  P e n a l t i e s ,  supra n o t e  3t>. a t 21
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audit-discovered violations, could show cooperation, potentially allowing 
partial mitigation of the penalty am oun t.104 Such an approach serves the 
Agency settlement goal of swift resolution of environmental problems.105 
Of course, any adjustment may not reduce the penalty below an am ount 
which is greater than the stated economic benefit by some nontrivial 
amount.10*

EPA consent decree guidance107 also recognizes that defendants 
may agree to take certain actions, above and beyond those necessary to 
meet statutory requirements, in order to offset a cash penalty, as long as 
this type of agreement is explicitly noted in the decree.108 A well devel­
oped audit system could produce additional environmental protection by 
going beyond current monitoring and reporting requirements.10'4

The TSCA Settlement with Conditions Policy uo appears to allow for 
some type of mitigation if the remedy includes an audit. This policy pro­
vides that EPA may agree to remit a portion of the proposed civil penally 
where the violator agrees to lake extensive and specific remedial ac ­
tions.111 The remedial actions may be related not only to the violations 
discovered by the Agency, but also to o ther current violations which 
have not yet been discovered,112 e.g., through an audit of o ther company 
facilities where similar violations are suspected.

B. Audit Provisions as Remedies in EPA Enforcement Actions

In addition to encouraging voluntary development o f  auditing p ro ­
grams, EPA has begun to seek audit provisions as remedies in certain 

. administrative and  judicial enforcement actions'. The idea of using an 
enforcement action to negotiate an environmental audit is relatively 
n ew ."5

Traditional EPA settlement agreements have required correction o f  
specific violations and assessed penalties. Settlements typically include

104. See id. a t  19. See also E n f o r c e m e n t  R e s f o n s l . supra n m e  73. a t  15.
105. I m p l e m e n t i n g  E PA 's P o l i c v  o n  C i v i l  P e n a l t i e s ,  supra n o i e  its. a t  5.
lOo. Id. a t  5-6.   . . .  — •
107. E n v t l . P r o t e c t i o n  a g e n c y . G u i d a n c e  t o r  D r a f t i n g  J u d i c i a l  C o n s c n t  D e - 7  

c r e e s  (1983).
"  I0S. W a t  15.------------------------------------

109 See  E n v t l . L. I n s t ., E n v i r o n m e n t a l  A u d i t i n g  Is s u e  P a p e r  P r o v i s i o n  i n  
C o n s e n t  D e c r e e s . R e p o r t  t o  U.S. E n v i r o n m e n t a l  P r o t e c t i o n  a g e n c y  (1985) (here­
inafter cued as P r o v i s i o n  i n  C o n s e n t  D e c r e e s |

110. rSCA Settlem ent »ith Conditions, in TSCA C o m p l i a n c e /  E n f o r c e m e n t  G u i d a n c e  
M a n u a l  a p p  A  (1984) .

111. Id. a t  a p p .  A -124 .

112. Id.
1 13. M a y s ,  supra n o te  I. a t  27.

t
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the following provisions: (1) requiring compliance with applicable stat­
utes or  regulations and committing the defendant to a particular reme­
dial course of action by a set date: (2) scheduling a timetable for 
achieving compliance which requires the greatest degree of remedial ac­
tion as quickly as possible, including interim dates to allow for Agency 
monitoring of defendant’s progress; (3) monitoring, reporting and sam­
pling provisions; (4) requiring site entry and access and document re­
view; (5) assessing civil penalties for statutory violations; and
(6) assessing stipulated penalties for violating the consent decree.114 
These settlements may fail to address the lack of a company policy en­
couraging continuing compliance with environmental laws and regula­
tions. as well as the absence o f  procedures which would effectively 
implement such a policy.115

E PA  has broad authority to negotiate an audit provision in a con­
sent decree as part o f  its authority  to require self-monitoring as a remedy 
for violators.116 E PA  can obtain remedies not expressly authorized by 
s ta tu te  or  required under E PA  regulations, where the decree's terms do 
not violate the statu te’s express p roh ib i t ions ."7

While E PA  consent decree guidance does not explicitly address pro­
visions for environmental audits, the guidance would support an audit as 
contributing to compliance with applicable statutes and regulations.113 
In addition, an  audit system can establish a remedial course of action 
which strengthens the compliance sections o f  consent decrees by examin­
ing a firm’s compliance efforts on a continuing basis. U nder this gui­
dance, where a firm has a long history o f  repeated violations, EPA 
negotiators should consider including more stringent compliance moni­
toring provisions, particularly provisions requiring more frequent moni­
toring and testing by the source to ensure continued future 
com pliance.119 Additionally, while EPA enforcement policy encourages 
remedies which are closely related to the violations at issue, a more ex­
tensive management audit may be appropriate if the violations are a re­
sult o f  poor oversight by m anagem ent.120 T he TSCA Settlement With

114. G u id a n c e  t o r  D r a f t in g  J u d ic ia l  Co n sen t  D e c r e e s , i upra note 107. ai 10-IS. 
22-24.

115. See  Mays, supra noic I. at 27.
116 See. e.g.. CWA i) 308. 33 U S C. § 1318 (1482); CA A  i» 114. 42 U.S.C. 5 7414 (1982) 

See also P r o v is io n  in  <?o n sen t  D e c r e e s , supra r.ote 109. at 4.
117. P r o v is io n  in  Co n s l n r D l c r l l s . supra noic 109, j t  2. See Untied Stales v. Swill & 

C o . 286 U.S. 106 (1932).
118. G u id a n c e  io r  D r u t in g  J u d ic ia l  C o n se n t  D e c r l c s . supra note W .  j t  io
119 tJ. at 14
120 See  P ro v is ion  in C o n s ln t  Decrees, supra note 109, at 7
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Conditions Policy also implicitly supports incorporation of audit provi­
sions in consent decrees as a broader remedial action to address undis- 

. covered violations.121
The Environmental Audit Policy Statement states that E P A  may 

propose auditing provisions in consent decrees and in other settlement 
negotiations where: ( l ) a  systematic pattern of violations can be a ttr ib ­
uted to the absence of. or poor functioning of. an environmental m anage­
ment system; and (2) the type or nature of violations points to the 
likelihood of similar violations elsewhere in the facility o r  o ther facilities 
operated by the regulated en tity .122 Audit provisions in consent decrees 
can be an efficient and effective use o f  E P A ’s enforcement resources. Im ­
provements resulting from an audit could apply throughout a multi-facil­
ity company, and raise the level o f environmental compliance at all 
facilities.123 In proposing audits in appropriate settlements, E P A  also 
expects to encourage o ther  regulated entities to develop auditing 
programs.

IV. E PA  U s e  o f  A u d i t i n g  i n  C o n s e n t  D e c r e e s

EPA has recently negotiated environmental audit provisions in sev­
eral settlement agreements. Most auditing provisions are contained in 
administrative settlement agreements under T S C A '24 and R C R A .I2S In 
TSCA cases. E P A  has generally negotiated environmental audit provi­
sions for polychlorinated biphenyl (PCB) violations where E P A  has sus­
pected similar violations at other company facilities which are not the 
subject o f  the immediate enforcement ac tion .126 U nder TSCA, for facili­
ties with PCBs, the regulated entities generally have no affirmative duty 
to obtain federal use permits, discharge permits or waste manifests,127 so 
a particular facility within a company may have little contact with the 
regulatory agency. O ther com pany facilities also may not be familiar 
with TSCA requirements, and may have TSCA violations. In R C R A  
cases, E P A  has negotiated audit provisions to address inadequate haz­
ardous waste management practices, including monitoring, reporting and

121. See TSCA Settlem ent with Conditions, supra note 110. ai app. A-124,
122. Interim  Environm ental A uditing Policy Statem ent, supra note 3, at 46.SU6.
123. S c '  M ayj. supra note I. at 27.
124. I5 U .S C . §§ 2601-2629 (1982). '
125. 42 U S.C. §§ 6901-6937 (1932).
126. Sec. e.g., In re Owens-Corning Fiberglas Corp.. No. TSCA-V-C-IOI (E PA  Reg. V 

June 8. 1984) (Consent Agreem ent and Final Order).
127. In addition, unlike statu tes which generally regulate individual facilities. TSCA fo­

cuses on the testing, pre-m anufacturing clearance, and regulation and distribution o f individ­
ual toxic substances.
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records on the disposition of PCB and PCD items at the facility.137
The consent agreement and final order in Crompton assessed a civil 

penalty and required the company to take the following actions in a com ­
pliance audit: (1) certify to EPA that it had conducted an inventory of 
pCBs. PCD items, heat transfer systems and hydraulic systems at each of 
its twenty-eight facilities; (2) submit a written report for each facility 
specifying the location and quantity of PCBs, PCB items, heat transfer 
systems and hydraulic systems at each of its twenty-eight facilities;
(3) describe the audit at each facility; and (4) within sixty days o f  the 
effective date of the consent decree, certify by a responsible corporate 
official that each facility is in compliance with PCB regulations, includ­
ing the basis upon which it would certify compliance.138

Owens-Corning involved a similar PCB compliance audit for sixty- 
three facilities139 while the audit in In  re Potlatch Corp. covered forty- 
eight company facilities.140 The compliance audits in EPA v. Chem-Se- 
curity Systems. Inc. 141 were limited to the facility at issue in the adminis­
trative enforcement actions, and required Chem-Security to conduct four 
quarterly TSCA (PCB) and R C R A  compliance audits, and to send the 
audit reports to E P A .142

In In re Diamond Shamrock Chemical Co.,143 EPA alleged that the 
company failed to notify EPA of its intention to manufacture a chemical 
substance not on the TSCA inventory and used for commercial purposes 
an illegally manufactured substance.144 The consent agreement and order 
required the company to perform a TSC A  compliance audit o f  all o f  its 
forty-three facilitie', to evaluate the TSCA compliance status facilities, 
and to report TSCA violations discovered at those facilities.145 In addi­
tion to reviewing PCB compliance, the audit required Diamond Sham ­
rock to assess compliance with several other TSCA recordkeeping and

137. I ii re Crom pton <fc Knowles. No. TSCA-PCB-S2-0I08, at 3-4 (EPA Reg. I! Sept. 17.
1985) (Consent Agreement and Final Order).

138. Id. at app. B.
139. In re Owens-Cormng Fiberclas Corp., No. TSCA-V-C-101, app. at 6-7 (EPA  Reg. V 

June 8. 1984) (Consent Agreement and Final O rder)
140. In re Potlatch Cot . No. TSCA-V-C-137. at 4 (EPA Reg. V Aug. 3. 1983) (Consent 

Agreement and Final O rdeu .
141. EPA v. Chem -Secunty Sss.. Inc., No. 1085-07-42-2615P (EPA Reg. X Dec. 26, 1985) 

(Consent Agreement and Final Order).
142. Id. at 3-6.
143. Adm inistrative Com plaint. In re D iam ond Sham rock Chem. Co., No. TSC V85-H-03 

(FPA  Headquarters filed M ar. 18. 1985).
144. Id. a t  1-7.

145. In  re Diamond Sham rock Chem. Co.. No. TSCA-85-H-OJ. Audit Agreement (EPA 
Headquarters June 28. 1985) (Consent Agreement and Final Order).
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recordkeeping requirements.128

Environmental audit provisions in consent decrees may be as broad 
or as narrow as the number, scope and severity o f  a company’s violations 
seem to require. 129 E PA  has generally negotiated two types of audit p ro­
visions: compliance audits and management audits. Compliance audits 
have been used where EPA  finds that violations discovered at a facility 
may be typical of violations at o ther company facilities,120 given the com ­
pany officials' apparent lack of familiarity with regulatory requirements.
In such cases, the companies have agreed to review the compliance status 
of all corporate facilities to ensure that similar violations do not exist, 
and to certify to E PA  that all facilities are in compliance.121 Where a 
firm does not accurately certify compliance, and EPA subsequently dis­
covers violations at the certified facilities, EPA can proceed with a crim i­
nal enforcement action based on knowing and willful falsification o f  
reports.122

Management audits have been negotiated where EPA believed that 
a pattern of violations resulted in large part from a lack of, or poor func­
tioning of. corporate environmental management or operational con ­
trols.122 In developing such controls, a company may be required to go 
beyond a review of facility compliance status and examine its entire envi- - 
ronmental management policies, procedures, and organizational s truc­
ture and programs affecting all company employees and operations.124

In re Owens-Corning Fiberglas Corp.125 and In re Crompton & 
Knowles Corp. 12,1 involved TSCA administrative enforcement actions for 
PCB violations which resulted in settlement agreements involving com ­
pliance audit provisions. In Crompton. EPA  alleged that the com pany 
failed to: (1) affix the required PCB warning label transformers; (2) in­
spect. record and report leaks to EPA; and (3) develop and maintain

128. See, e.g., In re Chemical Waste M anagem ent, Inc., Nos. RCRA-09-84-0037. TSCA- 
09*84.OXi) (EPA  Reg. IX Nov. 7. 1985) (Consent Agreement and Final Order).

129. Mays. Environmental Audits: Addressing Root Cju scs , ClIE.M. W eek, May 29, 1985.
at 4. See also Mays, supra note I. at 27. 1

130. See Mays, supra note 129. at 4.
131. See. e.g., In re Owens-Corning Fiberglas Corp.. No. TSCA-V-C-101. at 6-7 (E PA  Reg.

V June 8. 1984) (Consent Agreem ent and Final Order).
132. See Reed, supra note 4, at 10,304.
133. Mays, supra note I. at 27. Mays, supra note 129. at 4.
1)4 Mays, sypra note 129, at 4.
13? Adm inistrative Com plaint. In re Owens-Cormng Fiberelas Corp . No. TSCA-V-C-101 

(EPA Reg. V tiled Feb. 14. 1983),
1)6. Administrative Com plaint. In re C rom pton St Knowles Corp . No. rSC.V PCD -82- 

0108 (EPA Reg. II riled July 29. 1982).
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reporting requirements and to report all discovered TSCA violations to 
E P A .146

In In re Union Carbide Corp.,'*1 EPA  alleged that Union Carbide 
manufactured and used for a commercial purpose a chemical substance 
without the required premanufacturing notice, and thus was not on the 
TSC A  inventory in violation of sections 5 and 15 of T S C A .148 As part of 
the settlement agreement. Union Carbide agreed to prepare over the fol­
lowing year: (1) an educational program  designed to reemphasize 
premanufacturing notice compliance, which will be presented to a broad 
com pany audience: and (2) subsequent to the completion of such educa­
tional program, implement a program of not less than five test inputs to 
m onitor responses for TSCA compliance.14'’ Such a program will allow 
the corporation to assess the compliance capability under actual business 
conditions by responding to artificially created violations.

EPA  has negotiated management environmental audits in several 
o ther administrative settlements with Chemical Waste Management, Inc. 
(CWM). In In re Chemical Waste M anagem ent150 (Kettleman Hills fa­
cility), E PA  alleged that C W M  com m itted  numerous R C R A  violations 
including failure to implement an adequate groundwater monitoring sys­
tem, failure to implement an unsatura ted  zone monitoring program, fail­
ure to develop an adequate closure plan, failure to make substantial 
modifications to the facility,131 as well as violations of section 15 of 
T S C A .132 CW M  agreed to perform a  compliance and management au­
dit covering all R C R A  and TSCA requirements at the facility. The con­

146. Id . at 2-5.
147. Adm inistrative Com plaint. In rc Union Carbide Corp.. No. TSCA-85-H-06 (EPA 

H eadquarters filed June 17, 1985).
148. Id . at 2.
149. In re Union Carbide Corp.. No. TSCA-85-H-06, at 6-7 (EPA Headquarters Feb. 26.

1986) (Consent Agreement and Order). Sim ilar TSCA '  lol.itions form ed the basis for an audit 
in In  re BASF W yandotte Corp., No. TSCA-V-C-410 (EPA  Reg. V filed Apr. 25. 1986) (Con­
sent Agreem ent and Final Order). The audit required BASF to review 13 facilities and certify 
that all chemicals required to be listed on the TSCA Chemical Substances Inventory uere  so 
listed. Id . at 2-3.

150. See. In re Chemical W aste M anagem ent. Inc.. No. RCRA-09-84-0037 (EPA Reg IX 
July 3. 1984) (D eterm ination of Violation, Com pliance O rder and Notice o f  Right to Request 
Hearing); In re Chemical W aste M anagem ent. Inc.. No. R CRA.09.84.0037 (E l’A Reg IX 
June o. 1985) (Am ended Determ ination o f Violation. Com pliance O rder and Notice o f Right 
to  Request a Hearing).

151. In  re Chemical W aste M anagem ent, Inc., No. RCRA-09-84-0037. at 5-26 (CPA R<-c 
IX June o. 1985) (Am ended Determ ination of Violation, Com pliance Order and Nonce >4 
Right to Request a Hearing).

152. In re Chemical W aste M anagem ent. Inc.. No TSCA-09-84-0009 (EPA Reg. IX 
June o. 1985) (A dm inistrative Com plaint and Notice oi Hearing).
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sent agreement and final o rd e r153 included an audit which provided for 
an independent third party auditor to submit a proposal for the scope of 
work to E P A  to audit waste operations and environmental management 
systems at the facility and in C W M ’s corporate environmental manage­
ment departm ent.134 Within one year after obtaining a written agree­
ment on the scope o f  work for the audit, the auditor was required to 
submit written reports to EPA on R C R A  and TSCA compliance. These 
reports would:

(1) identify and describe the facility’s existing waste m anage­
ment operations, including management systems, policies and 
prevailing practices;
(2) evaluate such operations, systems, practices and policies, 
identifying strengths and weaknesses; and
(3) identify and describe areas of waste management opera­
tions and environmental m anagement systems that could be 
significantly improved, including personnel training, corporate 
management and lines of authority , operations and m ainte­
nance procedures, interim stabilization, and quality control and 
assurance.135

Within ninety days after C W M ’s receipt o f  these reports, C W M  was re­
quired to submit to E PA  the portion o f  the report containing findings 
and recommendations of the auditor, C W M 's  evaluation of each option, 
and specific actions the company would take, as well as a schedule for 
implementation.136 The administrative consent agreements in In re 
Chemical Waste Management137 (Emelle facility) and in In re Chemical 
Waste Management158 (Vickery facility) involved similar management 
audit requirements to address R C R A  and TSC A  violations.

In proposing environmental audit provisions in consent decrees, 
EPA has addressed concerns on E P A  access to audit-generated informa­
tion and the appropriate EPA response to violations discovered by an 
audit. O f  course, where an audit is conducted pursuant to a settlement 
agreement, E PA  has required greater access to audit data  than under a 
voluntary audit program  to ensure compliance with the settlement. EPA

153. In  re Chemical W aste M anagement. Inc., Nos. RCRA-09-84-0037, TSCA-09-84-0009 
(EPA Reg. IX  Nov. 7, 1985) (Consent Agreem ent and Final O rder) (K eitlem an Hills facility).

154. Id. at 4-5.
155. Id. at 5-7.
156. Id.
157. In  re Chemical W aste Management. Inc.. No. TSCA-84-H-03. at 16-20 (E PA  Reg. IV 

Dec. 19, 1984) (Consent Agreement and Final Order).
158. In re Chemical W aste Management. Inc . Nos. TSCA-V-C-307. RCRA-V.85R-019. at 

5-9 (EPA  Reg. V Apr. 5, 1985) (Consent Agreem ent and Final Order).
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has generally reserved its right to inspect defendant’s facilities to deter­
mine the accuracy of compliance verifications and other submittals.159 
In addition, audits may identify and document violations that may other­
wise have gone unnoticed by a regulatory agency.160 In some settle­
ments, reporting o f  audit-discovered violations has been limited to that 
necessary to ensure compliance with the terms of the settlement or as 
otherwise authorized by regulation or s ta tu te .161 Some audits have re­
quired reporting of all audit-generated violations to E P A .162

An audit report may also include information on matters other than 
the immediate environmental issues, such as the production process, that 
the com pany would wish to keep confidential.165 In some cases, defend­
ants have been permitted to assert a business confidentiality claim with 
respect to information subm itted in compliance with the settlement.164 
A nother  settlement specifies tha t  audit-reported information would be 
treated as confidential bv E PA  to the extent authorized by the TSCA and 
R C R A .165

• EPA  has assessed penalties in all audit-related settlements for past 
violations, o r  those violations which were the subject o f  the original en­
forcement ac tion .166 To encourage environmental auditing in settlement 
agreements, E P A  has been willing to limit somewhat its use of audit re­
ports in prospective enforcement actions. In some settlements. EPA has 
reserved all enforcement rights regarding prospective violations.167

Recognizing the significant benefits o f  continous compliance at au­
dited facilities, E PA  has agreed in certain settlements that  the results of 
an audit would not be used by E P A  as direct evidence o f  violations; how­

159. See, e.g.. In  re O w ens-Com ing Fiberglas C orp., No. TSCA-V-C-101, at 7 (EPA Reg. V 
June 8. 1984) (Consent Agreem ent and Final O rder).

160. See  Reed, supra note 4, at 10,304.
161. See, e.g., EPA v. C hem -Secunty Sys., Inc., No. 1085-07-42-2615P (EPA Reg. X Dec. 

26, 1985) (C onsent Agreem ent and Final O rder): In  re Owens-Coming Fiberglas Corp.. No. 
TSCA-V-C-101 (E PA  Reg. V June 8. 1984) (Consent Agreem ent and Final Order).

162. See, e.g.. In  re Diamond Sham rock Chem. Corp.. No. TSCA-85-H-03, Audit Agree­
ment. at 2-3 (E PA  H eadquarters June 23. 1985) (Consent Agreement and Final Order).

163. See  Reed, supra note 4. at 10.304.
164. See, e.g.. In re Owens-Corning Fiberglas C orp., No. TSCA-V-C-101, at 7 (EPA Reg. V 

June 8, 1984) (Consent Agreem ent and Final O rder).
165. In re Chem ical W aste M anagem ent. Inc.. Nos. R C R A - 0 9 .84 -0037 . T S C A -09-84 -0009 , 

at 7 (E PA  R eg . IX Nov. 7, 1935) (Consent Agreem ent and Final O rder) (Kettleman Hills 
Facility). —-

166 Sec. e.g.. In re Clicm-Securitv Sys.. Inc.. No. 1085 07-42-261JP . at 4 (EPA Reg X 
Dec. 26. 1985) (Consent Agreement and Final Order).

Ib7. Sec, e.g.. In re BASF W yandotte C orp.. No TSCA-V-C-410. at 2. 4 (EPA Reg. V fileJ 
Apr. 25. 1986) (Consent Agreem ent and Final O rder); In re Chem-Security Syv. Inc.. No 
1085-07-42-2615P. at 5-6 (EPA Reg. X Dec. 26. 1985) (Consent Agreement and Final Order)
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ever, EPA is not precluded from enforcing against violations discovered 
independently of the aud it .1*’" In In  re Chemical Waste Management 
(Kettleman Hills facility) EPA allowed a six month grace period after 

•completion of the audit to correct audit-discovered violations with no 
stipulated penalties, while EPA  allowed a six month grace period after 
the settlement date to discover and remedy violations in In re Diamond 
Shamrock Chemicals Co. After this time period. EPA could enforce 
aeainst such violations.169 However, grace periods will probably only be 
considered where the government will achieve significant compliance 
benefits from the settlement. Also, a grace period does not preclude EPA  
from bringing enforcement action to enforce the consent agreement or to 
seek injunctive relief to abate a condition which may present an immi­
nent and substantial endangerment, or an imminent hazard under 
TSCA .170

EPA  should be willing to adjust its enforcement response where a 
company provides m ore compliance information on its facilities than the 
Agency would have obtained through its compliance monitoring pro­
grams, and where subsequent violations are quickly corrected. This 
could apply, in particular, where audit-discovered violations involve little 
or no economic benefit or savings to the violator under agency penalty 
policy, such as various TSCA reporting and  recordkeeping violations. 
However, where a new violation does involve economic savings, EPA 
will probably, at a minimum, assess a penalty which reflects such savings, 
although it may provide some adjustment for the gravity aspect o f  the 
violation. To do otherwise would not be fair to the numerous companies 
within the same industrial category who have paid for the costs o f  pollu­
tion control and would place complying facilities at a competitive 
disadvantage.

V . C o n c l u s i o n

Environmental auditing will play a growing role in the N ation’s ef­
forts to achieve continuous compliance with the environmental laws. 
EPA has encouraged the use o f environmental auditing by regulated enti­
ties through its auditing policy and through use of audit provisions in 
appropriate settlement agreements. Audit programs serve regulated enti­

I6S. In re Chemical W aste Management. Inc.. Nns. RCRA-09.ga.0037. TSCA-09-84.0009, 
at 7 (EPA  Reg. IX  Nov. 7. 1985) (Consent Agreem ent and Final Order).

169 Id. See also In re Diamond Sham rock Chem. Corp., No. TSCA-85.H-03, Audit 
Agreem ent, at 8 (EPA  Headquarters June 28. 1985) (Consent Agreement and Final Order).

170. In  re Diamond Sham rock Chem. C o . No TSCA-85-H-03. Audit Agreement, at 8 
(EPA H eadquarters June 28, I9S5) (Consent Agreem ent and Final Order).
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ties' interest in long-term cost savings and improved cooperation with 
regulatory agencies, while they complement the compliance efforts of 
regulatory agencies.

In implementing and refining Agency poli;y on auditing, EPA needs 
to be aware of the legitimate interest o f  regulated entities in disclosure of 
certain audit generated information and in taking enforcement responses 
which recognize defendants’ genuine compliance efforts. EPA should 
also continue to obtain environmental audit provisions in consent de­
crees. particularly where a pattern of multi-facility compliance and envi­
ronmental management problems exists. Moreover, by maintaining a 
strong enforcement program and penalty deterrent. EPA will encourage 
new voluntary environmental audit programs.



Comments of Exxon Company, U.S.A. 
on CSUQ 409 

January 31, 1990

Fxxon Company, U.S.A. was presented with a copy of CSH8 409 late yosterday 
afternoon and asked to provide comments by today. Tha following comments have 
baen prepared within the very limited time available; however substantial further 
review and public comment Is needed. We urge the Committee to not act hastily 
regarding this legislation, slnco 1t will seriously impact all Alaskans.

In general, we believe that existing law provides the Department of Environmental 
Conservation with ample authority to enforce the State’s environmental laws In 
both emergency and non-emergency situations. Any proolems that may be perceived 
to have existed in tho past have been a function of the aot>l ication of the 
existing statutes, not the statutes themselves. Therefore, the proposals 
incorporated In CSHB 409 are not needed.

Addressing more specifically the sections of the bill, the unrestricted search and 
seizure authority proposed in Section 1 is unnecessary. In addition It is far too 
broad and violates the constitutional rights of Alaskan citizens and businesses. 
Existing law gives the Department the authority to obtain search warrants to 
investigate suspoctod environmental violations. This bill would dispense with the 
warrant process altogether, and allow agency staff to enter 2nd search any private 
home, business, vohlcle, or facility and seize information without a search 
warrantv or even a showing of probable cause. Thera is simply no factual or legal 
basis for such unprecedented administrative Invasions of privacy. The existing 
system 1s adequate to meet the agency’s needs, while 1t protects the 
constitutional rights of Alaska’s citizens.

Concerning Section 3, the existing statutes already provide comprehensive civil 
panaltius and damages, with the superior court assessing the appropriate 
punishment. Given the strength of existing statutes, we sea no need for the 
administrative proceeding couten.plaled in Section 3.

An ••H'HUonal comment about Section 3 is appropriate, first, the proposed 
sub-section (L;) would relieve the DEC from the responsibility of complying with 
tho Aonnntstrativo Procedures Act in adminlstratlvs penalty proceedings. This 1s 
no* justified. The APA was passed tc guarantee all Alaska citizens and buslnossos



due process of law in administrative proceedings. The oxisting statutes expressly 
apply the APA to DEC hearings. No justification exists t.o change that sound 
legislative policy,

It is vary difficult to comment upon the "environmental audit" provision proposod 
in Section 4. No explanation has been given as to what such a procedure would 
entail* or under what circumstances it would ho required. Substantial further 
work 1s needed on this item before it is ready for legislative consideration.

Finally, wo are concerned with the proposed changes to the compliance order 
procedures. Exxon strongly believes that this bill would effectivoly deny 
fundamental due process rights to Alaskan citizens and businesses.

We recogniza the need for quick, effective agency action 1n environmental 
emergencies. However, the arbitrary compliance order proceeding proposed in 
Section 5 is q q i  needed to provide that authority; to the contrary, the existing 
statutes provide more than ample remedies. DEC already has wido ranging power to 
issue immedUto orders 1n emergency situations. Similarly, the statutes authorize 
immediate court injunctions. Thus, this bill does not change or enhance the 
■'•emedieo available 1n environmental emergencies.

What tho bill would do is drat?leally alter the procedures and protections 
afforded in non-emergency situations. The existing compliance order statute 
creates a three-step process for non-emergency situations. First, tho DEC 
notifies the citizen or business that It may have violated an environmental law. 
Next, the citizen 1s given an opportunity to remedy the allegod defect. If the 
DEC staff balteves that the citizen’s response has not sufficiently remedied the 
problem, a compliance order hearing 1s held at which both the citizen and DEC 
staff are allowed to participate. At. that hearing the commissioner determines 1f 
any environmental violations still exist, and if so, what type of compliance order 
would be reasonable and appropriato under the circumstances.
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5/ contrast, the arbitrary compliance order procedure proposed In the bill would 
deprive citizens and businesses of the most basic due process protections. 
Compliance orders could be Issued effective Immediately without any prior notice 
or opportunity fur the citizen to be heard. The citizen would be faced with a 
virtually impossible situation. He must oither comply Immediately with whatever 
order the DEC staff had unilaterally Issued, or face civil and criminal 
prosecution for failure to comply with a compliance order. This is not only 
grossly unfair and Inequitable • it is totally unjustified in non-emergency 
situations. We feel that the bill demies citizens the due process of law 
guarantees afforded under both the Alaska and federal constitutions.

In closing, wo would like to emphasize that it would be a grave error to
characterize CSHB 409 as a bill designed to provide the DEC with now powers 1n
emergency situations. To the contrary, the primary focus of the bill Is to 
drastically change tha DEC procedures 1n effect In non-emergency situations as 
they apply to all Alaskan citizens and businesses - not just oil companies. To 
oato this bill has received little public attention, yet U  will affect all 
businesses and industries, Including timber, mining, fishing, tourism, retail 
enterprises and ordinary ciIf dans. Ke firmly balleva that the existing statutes 
afford a fairer way to address these situations, and therefore recommend that this
cill not be enacted into law.

Thank you.



An Appeal for Significant Improvement in the Enforcement of
Alaska's Environmental Laws

Recommended Legislative Remedies

submitted by: Sue Libenson, Executive Director
Alaska Center for the Environment

Mike Wenig, Staff Attorney 
Trustees for Alaska

Introduction

In the wake of the Exxon Valdez oil spill, Alaska's greatest 
environmental tragedy, it is anticipated that the legislature 
will consider numerous approaches to improving public policy with 
the intent of preventing future spills. Many of these changes 
will focus on improvements within the Alaska Department of 
Environmental Conservation (DEC) which has the bulk of the 
State's responsibility with regards to oil spill prevention and 
response.

For any of the legislature's potential actions to succeed, 
however, they must be backed by one underlying factor - improved 
enforcement. While there are undoubtedly nee^s for change in 
spill prevention and response, the Commission ist recognize that 
the current failure of existing regulatory . "ards is largely
due to the inability of agencies, including to properly
enforce the law and thereby create an atmosphere which encourages 
compliance by potential polluters.

The following outlines a package of legislative 
recommendations for improving the enforcement of Alaska's 
environmental laws and regulations. The implementation of these 
measures will ultimately be improved compliance, the ultimate 
tool in preventing future pollution catastrophes.

Recommendations

I. Authorize DEC to assess administrative penalties.

II. Strengthen criminal penalties for violations of pollution 
laws.

III. Authorize DEC to make reasonable inspections without first 
obtaining a warrant.

IV. Eliminate administrative and judicial ''pre-enforcement 
review" of compliance orders.

V. Provide for citizen suits to enforce environmental statutes 
and regulations.

VI. Provide adequate funding for DEC to fulfill its regulatory
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mandate.

Discussion of Recommendations

I. DEC SHOULD HAVE THE STATUTORY AUTHORITY TO ASSESS 
ADMINISTRATIVE PENALTIES

Among the tools that are necessary for DEC to have a 

credible, forceful, and efficient enforcement program is the 

authority to assess administrative penalties for violations of 

the State's environmental laws.

Penalties, generally, are an important enforcement tool 

because they greatly reduce the economic incentives to violate 

the State's environmental laws. However, DEC currently has the 

authority only to issue a compliance order requiring corrective 

action or to commence a judicial enforcement action for civil or 

criminal penalties.1 Like most litigation, however, judicial 

enforcement actions require the State to commit substantial 

resources and time and, thus, are used only for the most extreme 

violators. By themselves, judicial enforcement actions cannot 

provide a sufficient enforcement threat.

A civil penalty program is thus a necessary tool for a 

credible enforcement arsenal. Administrative penalties could be 

assessed through a fair yet far less resource intensive 

administrative hearing procedure than court proceedings.

Decisions by administrative hearing officers would be judicially 

reviewable on the record, rather than through a cumbersome trial

-  2 -

1 Two of these three tools, themselves, need to be 
strengthened, as explained below in sections IV and VI.
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procedure.

Administrative penalties would greatly strengthen DEC's 

enforcement presence and capability by providing the agency with 

a relatively quick and efficient means of imposing penalties.

The authority to assess administrative penalties is particularly 

important for the relatively numerous yet small violators, for 

whom DEC's commencement of lengthy judicial enforcement 

proceedings is simply not worthwhile. By greatly reducing the 

resources necessary to levy penalties, an administrative penalty 

program would provide an enforcement threat that is otherwise not 

present at all for these small violators.

Administrative penalties are an integral component of the 

federal environmental enforcement program.2 Numerous state 

agencies also have the authority to assess penalties for 

violations of state environmental laws.3 Administrative 

penalties should become an essential component of DEC's 

enforcement arsenal as well.

Of course, merely having the legal authority to assess 

penalties is not enough. DEC must also be given the 

corresponding budgetary resources to hire sufficient technical

-  3  -

* See, e.g.. section 309(g) of the Clean Water Act, 33 U.S.C. 
§ 1319(g) ; section 3008 (a) of the Resource Conservation and Recovery 
Act, 42 U.S.C. § 6928(a); section 14(a) of the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. § 1361(a); section 16(a) 
of the Toxic Substances Control Act, 15 U.S.C. § 2615(a); and 
section 109 of the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. § 9609.

3 For example, see Washington, RCW 90.48.144.



staff and permanent hearing officers to make the administrative 

penalty process work.

II. CRIMINAL PENALTIES FOR VIOLATIONS OF STATE 
ENVIRONMENTAL LAWS SHOULD BE STRENGTHENED

Stiff criminal sanctions are another essential component of 

the kind of enforcement program that is necessary to achieve full 

compliance with the State's environmental laws. The current 

liability for criminal violations of Alar’ ’s environmental laws 

is inadequate.

With a few exceptions, negligent and knowing violations of 

the State’s environmental laws are currently only class B and A 

misdemeanors, respectively. AS 46.03.790(a), (b) . Class B

misdemeanors are punishable by a fine of not more than $1000 and 

by imprisonment for no longer than 90 days; Class A misdemeanors 

are punishable by a fine of not more than $5000 and by a maximum 

of imprisonment for one year. AS 12.55.035(b)(3), (4);

12.55.135(a), (b).

These liabilities stand in stark contrast with criminal 

liabilities for violations of federal environmental laws. For 

example, under section 309(c) of the federal Clean Water Act, 

negligent violations are punishable by either or both maximum 

fines of $25,000 per violation and/or one year imprisonment; 

knowing violations are punishable by either maximum fines of 

$50,000 per violation or by three years imprisonment. 33 U.S.C.

-  4 -



Alaska's criminal liabilities should be strengthened by 

making negligent violations Class A misdemeanors and knowing 

violations Class C felonies, which are punishable by a maximum 

fine of $5G 000 per violation and five years' imprisonment. AS 

12.55.035((b)(2); 12.55.125(e). In addition, the definition in 

AS 46.03.900 (17) of "persons" who are subject to criminal 

sanctions should be amended to include "any responsible corporate 

officer." See Clean Water Act section 309(c)(6), 33 U.S.C. § 

1319(c)(6).

The last legislature increased civil penalties for oil 

polluters (see SB 271) and considered tougher criminal sanctions 

in the oil pollution context. The legislature should now 

complete its mission and stiffen criminal sanctions for 

violations of all State environmental laws.

As to criminal liability for oil spills, in particular, two

bills sponsored by the Governor and introduced in the last 

legislative session should become law. Among other things, HB 

315 classifies as Class C felonies, oil spills of 10,000 barrels 

or more involving a failure to comply with an oil discharge 

contingency plan or a failure to adequately clean up a discharge 

of oil. HB 316 expands the penalties that can be levied against 

a defendant that is an organisation by including fines equal to 

twice the damage or loss caused by the defendant.

« See also, e.g.. section 3,008 (d) of the Resource Conservation 
and Recovery Act, 42 U.S.C. 5 6$28(d) ; section 113(c) of the Clean
Air Act, 42 U.S.C. § 7413(c).

- 5 -
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III. DEC SHOULD HAVE THE AUTHORITY TO MAKE REASONABLE 
INSPECTIONS WITHOUT FIRST OBTAINING A WARRANT

The ability to make inspections to determine whether 

violations of the State's environmental laws are occurring is 

still another necessary element of a credible enforcement 

program. Currently, AS 46.03.860 appears to require DEC to 

obtain a search warrant before it can investigate possible 

violations. Federal environmental laws, in contrast, contain no 

such warrant requirement. For example, section 308(a)(B) of the 

Clean Water Act expressly provides the EPA with a "right of 

entry" and with authority "at reasonable times" to make 

inspections and copy relevant records. 33 U.S.C. § 1318(a)(B).°

Consistent with federal environmental law, AS 46.03.860 

should be amended to remove the warrant requirement and thereby 

improve the DEC's ability to investigate potential violations of 

the State's environmental laws.

IV. THERE SHOULD BE NO "PRE-ENFORCEMENT REVIEW" OF DEC'S 
COMPLIANCE ORDERS IN EITHER AN ADMINISTRATIVE 
ADJUDICATORY HEARING OR JUDICIAL PROCEEDING

A sixth tool that is necessary for a sound, effective State 

environmental enforcement program is the ability of the enforcing 

agency to issue compliance orders without cumbersome procedural 

constraints. DEC does not presently have this ability.

Current State law (AS 46.03.850) provides DEC with the 

authority to issue compliance orders for known or suspected

-  6  -
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violations of the State’s environmental laws, but the required 

procedures for issuing such orders are so cumbersome as to render 

the compliance order an infrequently used and thus ineffective 

enforcement tool.

State law appears to require that, before DEC can issue an 

order requiring a polluter to comply with an applicable State 

environmental law, the agency must first notify the polluter of 

its finding that the polluter is or may be in violation and give 

the polluter an opportunity to respond to the finding. AS 

46.03.850(a), (b) .*

In addition, although compliance orders become effective 

upon receipt (AS 46.03.850(c)), it appears that recipients can 

subsequently contest the order in an adjudicatory hearing that is 

required to include the extensive procedural steps set out in the 

Administrative Procedure Act. See AS 44.62. Recipients of a 

compliance order can also challenge an adverse ruling by a 

hearing officer in court. AS 44.62.560.

By requiring DEC to defend an order at administrative and, 

subsequently, judicial hearings, Alaska law imposes substantial 

resource constraints on the use of the compliance order as an 

enforcement tool by DEC (and its legal representatives in the 

Department of Law). These constraints effectively discourage DEC

-  7 -

* AS 46.03.865 allows DEC to sidestep this pre-notification 
procedure, but only in the extremely narrow circumstances, where 
DEC has found that there is an "actual or imminent" discharge of 
either oil, a hazardous substance, or a low level radioa-cive 
material. j



from invoking this tool, except in extremely rare circumstances.7 

As a result, the tool has not been used to fulfill its obvious 

role, as an efficient, relatively quick means for DEC to command 

compliance with the State's environmental laws and to compel the 

cleanup of unlawful discharges of harmful pollutants.

As with several of the other enforcement tools discussed 

above, State law regarding the procedures for issuing compliance 

orders does not compare with EPA's legal authority to issue 

orders to compel compliance with federal laws. Federal 

environmental law generally adheres to the sound policy of not 

allowing "pre-enforcement review" of EPA's compliance orders.

This means that compliance orders which do not also require the 

recipient to pay an administrative penalty generally can not be 

challenged in any administrative or judicial proceeding, until 

and unless EPA commences a judicial proceeding to enforce the 

order and seeks penalties for violations of the order. At that 

time, the validity of the order can be questioned by the

-  8 -

7 In fact, the right of a recipient to challenge an order in 
an administrative adjudicatory hearing, by itself, appears 
sufficient to effectively discourage DEC from issuing compliance 
orders. DEC's budget does not include sufficient funds for a 
permanent in-house staff of hearing officers. Thus, when an 
adjudicatory hearing is requested, DEC must hire hearing officers 
on a contract basis. The substantial expense cf such outside 
contracting, alone, strongly discourages DEC from issuing compliance 
orders.
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recipient as a defense to EPA's enforcement suit.8

As the Second Circuit Court of Appeals recognized, in

upholding the principle of no pre-enforcement review of

compliance orders issued under the federal Clean Air Act:

To introduce the delay of court review of 
administrative action taken to ameliorate a potential 
public health hazard would conflict with Congress' aim 
to 'accelerate . . . the prevention end control of 
pollution.' . . .  In short, immediate pre-enforcement 
review of compliance orders . . . would 'serve neither 
efficiency nor enforcement' of the Clean Air Act.

Asbestec Const. Services, Inc. v. EPA. 849 F.2d 765, 769 (2d Cir.

1988) .

Not until DEC's ability to issue compliance orders is as

procedurally unencumbered as that of the EPA, will the compliance

order become an effective tool in the State's environmental

enforcement arsenal.

V .  P R IV A T E  C I T I Z E N S  SHOULD HAVE THE A U TH O R ITY  TO ENFORCE 
THE S T A T E 'S  ENVIRONMENTAL LAWS

The final, necessary, and, perhaps, most critical component

of a viable, credible State enforcement program is the ability of

citizens to act as "private attorneys general" by bringing suits

to enforce the State's environmental laws. This ability is

nonexistent under current law.

AS 46.03.760 and 46.03.765 provide State courts with

authority to compel the payment of civil penalties and to grant

- 9 -

■ For example, section T13(h) of CERCLA, 42 U.S.C. S 9613(h) 
expressly prohibits federal courts from reviewing challenges to 
compliance orders, except unde^ limited circumstances, including 
a suit brought by EPA to seek • penalties for a violation of the 
order.



injunctive relief for violations of the State's environmental 

laws. But AS 46.03.870 provides that the bases for the 

enforcement actions listed above "inure solely to and are for the 

benefit of the state. . . Similarly, AS 46.03.890 provides

that only State officials are authorized to enforce the State's 

environmental laws.

The ability of private citizens to enforce environmental 

laws is a critical supplement to government enforcement because 

resource constraints inevitably prevent governments from taking 

all the enforcement measures that would otherwise be warranted. 

Given the DEC's severely limited enforcement resources (even if a 

separate enforcement unit like the one recommended above were 

available), citizen suits are necessary to present to the 

regulated community a forceful and credible message that 

violations of the State's environmental laws will not be 

tolerated.

Congress has wisely recognized the value of citizen suits as 

supplements to governmental enforcement and thus provided 

citizens with ample authority to enforce the federal 

environmental laws.9 The record of citizens suits to enforce 

these laws is a strong one. Citizens enforcement actions have 

proven not to be unreasonable avenues for harassment of industry

-  1 0  -

9 See, e.g.. section 505 of the Clean Water Act, 33 U.S.C. 
§ 1365; section 7002 of the Resource Conservation and Recovery Act, 
42 U.S.C. 5 6972, section 304 of the Clean Air Act, 42 U.S.C. § 
7604; and section 310 of the Comprehensive Environmental Response, 
Compensation, and Liability Act, 42 U.S.C. S 9659.



or the EPA, but to be valuable means for stopping major violators 

whom the EPA had not been able to reach.

Ful1 enforcement and, in turn, compliance with the State’s 

environmental laws will simply not be achieved without the 

ability of citizens as well as the government to enforce those 

laws.

VI. THE LEGISLATURE SHOULD PROVIDE ADEQUATE FUNDING FOR 
DEC TO FULFILL ITS LEGAL MANDATE OF PROTECTING 
THE ENVIRONMENT

A State such as Alaska which relies on a healthy environment 

for many of its economic mainstays such as tourism and fisheries 

and yet persistently scrimps on environmental protection will 

continue to run the risk of environmental and associated economic 

degradation. Current funding levels for DEC not only preclude 

effective enforcement, they also result in delayed and 

inadequately researched permits as well as narrow interpretation 

of regulations intended to protect the environment. Future 

funding should provide for sufficient personnel, including 

attorneys, to provide DEC the ability to more effectively enforce 

Alaska's environmental laws. A commitment to increased funding 

would more realistically reflect the immense mandate of 

environmental protection assumed by DEC and the importance of 

DEC’s success in assuring that there will be a viable environment 

for Alaska's long term needs. We will be working shortly 

towards providing the legislature with some recommendations for 

DEC budget needs.

-  1 1  -
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“What tends to happen 
is DEC will get 

dr gged into a septic 
tank argument and it 

will drain away as 
many resources as 

fighting, fo r  instance, 
the Alyeska ballast 

water treatment plant. 
There's a real problem 

with priorities within 
DEC."

So# Ubonton, Ei+cuttv* Dkrctor

Akutta C enter lot It *  Environ,T»nt

Alatka Oil SpU Corrxriuicn 
h o o t i n g ,  9 / 2 1 / 1 9

Recommendation 13 
Enhanced regulatory 

strength

• Identify unmet needs and recommend priorities, strategies and 
obstacles to achieving them;

• Encourage coord;.nation of spill prevention and response programs 
currently spread rmong several agencies that cumulatively deserve 
high priority;

• Make budget and resource allocation recommendations;

• Evaluate programs and recommend elimination of marginal activi­
ties;

• Recommend changes based on new technologies and scientific 
impacts;

• Designate advisory panels, if deemed necessary, including appro­
priate representation, ex-officio, of appropriate departments of the 
state and municipalities, regional oil spill authorities, representa­
tives of fishing and environmental groups, and shippers, owners 
and residential groups on the pipeline route; and

• Issue an annual report and safety assessment. Reports to the 
governor should include regular statistical and special repcus on 
accidents and near-misses, the status of major risks, the perform­
ance of state and federal agencies, and long-term options for 
improving safety.

The state should expand and exercise its regulatory authority over 
environmental safety. Measures voluntarily adopted by industry should 
be backed up by state regulation. Federal technical standards and safety 
requirements should not preclude more stringent state standards.

The State of Alaska currently does not exercise its full power under the 
U.S. Constitution to regulate environmental safety. Recent congressional 
enactments and judicial decisions make it clear that Congress does not 
intend that states should hesitate to protect local environments with 
greater stringency than the minimums established under federal law. The 
state should have the power, for example, to prohibit vessels from 
entering or departing Alaska pons and waters under unsafe circum­
stances.

Regulatory effectiveness also should be improved through assessment of 
administrative and civil penalties to encourage prevention, no preen­

22 Spd: Report o f Itio  Akuka O i Spa Commttgon



forcement review of compliance orders, environmental audits, stronger 
criminal penalties, and statutory provision for citizen lawsuits. Private 
voluntary prevention measures, though commendable, are often ignored 
as memories fade unless backed up by state regulations.

The state should renew and strengthen Us authority to conduct inspec- 
dons and spill response drills on vessels calling at Alaska ports and 
marine terminals.

The Valdez tanker fleet, built in the 1970s is approaching obsolescence. 
Structural weaknesses, technical malfunctions and other equipment prob­
lems can be expected to increase in frequency and seriousness.

Inspections and reports, done in cooperation with the Coast Guard or 
alone, should include examinations for structural integrity and environ­
mental hazards. Inspection duties may be allocated between the harbor 
administration office proposed in this report and the Department of 
Environmental Conservation. State authority should include the power to 
levy substantial summary civil fines for interfering with inspections or 
failing to cooperate with response drills.

The lack of any quality control or assurance program on tanker operations 
from Prince William Sound or Cook Inlet allows serious hazards to arise. 
Coast Guard authorities already perform inspections on tankers calling at 
Valdez, but state inspection would provide an added measure of safety. In 
the past, when the state and the Coast Guard both inspected vessels, the 
two agencies reenforced each other’s effectiveness. When the state was 
stopped from making inspections on the grounds that the activity was 
exclusively federal, the quality of Coast Guard inspections declined. 
Inspection by two governments is not needless duplication but needed 
redundancy, providing a greater measure of safety.

The “two-tier” system of quality control was adopted during construction 
of the tians-AIaska pipeline. The value of the two-tier system has been 
reenforced by the National Aeronautics and Space Administration 
experience with space disasters. The official inquiry into the 1986 
Challenger space shuttle explosion found that system capabilities had 
been stretched to the limit in the winter of 1985-86 to support the flight 
schedule of the shuttle program. S vstera capabilities for shipping oil from 
Valdez were similarly stretched to accommodate increasing throughput 
of the trans-Alaska pipeline to 2.2 million barrels per day without 
increasing other elements of the system, such as tank storage capacity.

Recommendation 14 
Strengthened state 
inspections

“We are obligated to 
provide systems which 
enhance marine 
transportation safety, 
and we do it 
economically. "

Jerry Ai&and, frMfctonf, AJtCO 
Marine, Inc.
AJorico 00 Spa Com ritrion 

f/l/tf
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6-1741H
Bradley
2/5/90

Original sponsor(s): REP. M.DAVIS, Brown, Koponen, Navarre, Goll, Ulmer,
Ellis

IN THE HOUSE

CS FOR HOUSE BILL NO. 409 ( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the reform of certain environ­

mental conservation laws and the administrative 

penalties for their violation."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.010(6) is amended to read:

(6) at reasonable times enter and inspect with the consent 

of the owner or occupier any property or premises and copy records to 

investigate either actual or suspected sources of pollution or con­

tamination or to ascertain compliance or noncompliance with this

chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart­

ment, permit, approval, or acceptance issued under this chapter,

AS 46.04, or AS 46.09; the department shall maintain as confidential 

[A REGULATION WHICH MAY BE ADOPTED UNDER AS. 46.03.020 - 46.03.040;)

information relating to secret processes or methods of manufacture

discovered during the investigation (IS CONFIDENTIAL);

* Sec. 2. AS 46.03.020 is amended by adding a new paragraph to read:

(14) at reasonable times enter and inspect the property or

premises of a pervasively regulated facility and copy records to

investigate either actual or suspected sources of pollution or con­

tamination or to ascertain compliance or noncompliance with this

chapter, AS 46.04, AS 46.09, or with a regulation, order of the de­

partment, permit, approval, or certificate issued under this chapter, 

AS 46.04, or AS 46.09; the department shall maintain information 

relating to secret processes or methods of manufacture discovered
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during investigations as confidential; in this paragraph "pervasively 

regulated facility" means a facility where activities or operations 

are or were conducted that affect a significant public interest and 

that are the subject of comprehensive regulation by the department.

* Sec. 3. AS 46.03.170(f) is amended to read:

(f) A variance or renewal granted under this section may not be

construed to prevent or limit the application of the (EMERGENCY] 

orders of the commissioner issued under AS 46.03.820 and 46.03.850.

* Sec. 4. AS 46.03 is amended by adding a new section to read:

Sec. 46.03.761. ADMINISTRATIVE PENALTIES FOR POLLUTION. (a)

The department may assess an administrative penalty against a person 

who violates or causes or permits to be violated a provision of this 

chapter, AS 46.04, or AS 46.09, or a regulation, order of the depart­

ment, permit, approval, or certificate issued under this chapter, 

AS 46.04, or AS 46.09.

(b) The department may adopt regulations prescribing the admin­

istrative procedures authorized under this section. AS 44.62 does not 

apply to administrative proceedings conducted or judicial review 

sought under this section.

(c) An administrative penalty assessed under this section may 

not exceed $25,000 a day for each violation. Each violation is a 

separate and distinct offense and where the violation continues from 

day to day, each day constitutes a separate violation. In determining 

the amount of a penalty assessed under this section, the department 

shall consider the effect of the violation on the public health or the 

environment, a prior history of violations, deterrence of future

violations, and other factors that the department considers relevant.

(d) The department shall issue an assessment notice to the 

person against whom the penalty is assessed. An administrative penal­

CSHB 409( ) -2-



ty assessed under this section becomes final 30 days after issuance of 

the assessment notice unless an administrative hearing is requested. 

Failure to request an administrative hearing within 30 days after 

issuance of the assessment notice constitutes a waiver of the right to 

an administrative hearing and to judicial review. The person request­

ing the administrative hearing has the burden of proof on all issues 

the person raises at the hearing.

(e) After the conclusion of the administrative hearing, the 

department may modify, rescind, or affirm the administrative penalty. 

A person against whom an administrative penalty is assessed may obtain 

judicial review of the administrative penalty by filing a notice of 

appeal in the superior court within 30 days after the department's 

issuance of the administrative hearing decision. The court may set 

aside the administrative penalty only if the administrative record, 

taken as a whole, does not contain a reasonable basis to support the 

finding of violation or the amount of penalty assessed by the depart­

ment. This subsection provides the sole means for appealing an admin­

istrative penalty assessment. The validity, amount, and appropriate­

ness of the administrative penalty are not subject to collateral 

judicial or administrative review.

(f) Action by the department under this section does not limit 

or otherwise affect the authority of the department to enforce this 

chapter, AS 46.04, or AS 46.09, or to recover damages, restoration 

expenses, investigation costs, court costs, and attorney fees. A 

person who cays an administrative penalty assessed under this section 

may set off the penalty amount paid against a civil penalty subse­

quently awarded by a court under AS 46.03.760.

(g) The assessment of an administrative penalty under this 

section does not affect the obligation of a person to comply with this

- 3 -  CSHB 409( )
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chapter, AS 46.04, AS 46.09, or with a regulation, order of the de­

partment, permit, approval, or certificate issued under this chapter, 

AS 46.04, or AS 46.09,

(h) If a person fails or refuses to pay an administrative penal­

ty assessed under this section after the penalty has become final or 

after a court after an administrative appeal brought under this sec­

tion has entered a final ->rder in favor of the state, the attorney 

general may bring an action to collect the penalty and the defendant 

is liable for

(1) the amount of the administrative penalty assessed;

(2) interest from the date the department issued the 

assessment notice under (d) of this section;

(3) full reasonable attorney fees and costs incurred by the

state in the collection action; and

(4) a nonpayment penalty for each quarter year in which the 

assessment rema'ns unpaid of 20 percent of the assessed administrative 

penalty.

* Sec. 5. AS 46.03.850 is repealed and reenacted to read;

Sec. 46.03.850. COMPLIANCE ORDER. (a) When, in the opinion of

the department, a person is violating or is about to violate a pro­

vision of this chapter, AS 46.04, AS 46.09, or AS 03.05, or of a 

regulation, order of the department, permit, approval, or certificate 

issued under this chapter, AS 46.04, AS 46.09, or AS 03.05, cr is 

otherwise endangering or creating the potencial of pollution of the 

surface or subsurface air, land, or water within the jurisdiction of 

the state, the department may issue a compliance order.

(b) The compliance order shall be perjonally -’r/ed on or sent 

by certified mail to the person affected. Service 1 complete on a 

corporation upon receipt by an officer of the corporation or by its 

J 409( ) -4-



r e g i s t e r e d  a g e n t  and on a p a r t n e r s h i p  on r e c e i p t  by a p a r t n e r .  The 

c o m p l i a n c e  o r d e r  i s  e f f e c t i v e  on r e c e i p t .  A r e q u e s t  f o r  an a d m i n i s ­

t r a t i v e  h e a r i n g  under  ( c )  o f  t h i s  s e c t i o n  does  n o t  s t a y  t he  p r o v i s i o n s  

o r  d e a d l i n e s  s e t  o ut  i n  t h e  c o m p l i a n c e  o r d e r .

( c )  The p e r s o n  a f f e c t e d  may r e q u e s t  an a d m i n i s t r a t i v e  h e a r i n g  

w i t h  30 d a y s  a f t e r  r e c e i p t  o f  the  c o m p l i a n c e  o r d e r .  F a i l u r e  to  r e ­

q u e s t  a h e a r i n g  w i t h i n  30 d a y s  a f t e r  r e c e i p t  o f  t he  c o m p l i a n c e  o r d e r  

c o n s t i t u t e s  a w a i v e r  by t he  p e r s o n  o f  t h e  r i g h t  t o  an a d m i n i s t r a t i v e  

h e a r i n g  and t o  j u d i c i a l  r e v i e w .  Within 30 d a ys  a f t e r  r e c e i p t  o f  a 

r e q u e s t  f o r  an a d m i n i s t r a t i v e  h e a r i n g ,  the  d e p a r t m e n t  s h a l l  d e c i d e  

w h e t h e r  t o  h o ld  the  h e a r i n g .  I f  t he  d e p a r t m e n t  g r a n t s  the  h e a r i n g  

r e q u e s t ,  t he  d e p a r t m e n t  may l i m i t  the  s c o p e  o f  t he  h e a r i n g  t o  d i s p u t e d  

i s s u e s  o f  m a t e r i a l  f a c t .

( d )  A f t e r  the  c o n c l u s i o n  o f  the  a d m i n i s t r a t i v e  h e a r i n g ,  the  

d e p a r t m e n t  may m o d i f y ,  r e s c i n d ,  o r  a f f i r m  the  c o m p l i a n c e  o r d e r .  The 

a f f e c t e d  p e r s o n  may o b t a i n  j u d i c i a l  r e v i e w  o f  the  c o m p l i a n c e  o r d e r  by 

f i l i n g  a n o t i c e  o f  a p p e a l  i n  t he  s u p e r i o r  c o u r t  w i t h i n  30 d a y s  a f t e r  

t he  d e p a r t m e n t ’ s i s s u a n c e  o f  the  a d m i n i s t r a t i v e  h e a r i n g  d e c i s i o n .  The 

c o u r t  may s e t  a s i d e  t h e  c o m p l i a n c e  o r d e r  o n l y  i f  t he  a d m i n i s t r a t i v e  

r e c o r d ,  t a k e n  a s  a w h o l e ,  d o e s  not  c o n t a i r  a r e a s o n a b l e  b a s i s  t o  

s u p p o r t  t he  p r o v i s i o n s  o f  t h e  c o m p l i a n c e  o r d e r  o r  t he  d e p a r t m e n t ’ s 

d e c i s i o n  t o  i s s u e  the  c o m p l i a n c e  o r d e r .  T h i s  s u b s e c t i o n  p r o v i d e s  t he  

s o l e  means f o r  o b t a i n i n g  j u d i c i a l  r e v i e w  o f  a c o m p l i a n c e  o r d e r .  The 

c o m p l i a n c e  o r d e r  i s  n o t  s u b j e c t  t o  c o l l a t e r a l  j u d i c i a l  o r  a d m i n i s t r a ­

t i v e  r e v i e w .

( e )  AS 4 4 . 6 2  d o e s  n o t  a p p l y  to  a d m i n i s t r a t i v e  p r o c e e d i n g s  c o n ­

d u c t e d  u n de r  t h i s  s e c t i o n .  The p e r s o n  r e q u e s t i n g  the  h e a r i n g  has  the  

uurden o f  p r o o f  on a l l  i s s u e s  t h e  p e r s o n  r a i s e s  a t  t he  h e a r i n g .

( f )  A c o m p l i a n c e  o r d e r  i s s u e d  under  t h i s  s e c t i o n  i s  an o r d e r  o f

- 5 -  CSHB 4 0 9 (  )



Che d e pa r t m en c  f o r  p u r p o s e s  o f  t h i s  c h a p t e r ,  AS 4 6 . 0 4 ,  AS 4 6 . 0 9 ,  and 

AS 0 3 . 0 5 .

( g )  The a t t o r n e y  g e n e r a l  may s e e k  e n f o r c e m e n t  o f  a c o m p l i a n c e  

o r d e r  by b r i n g i n g  an a c t i o n  in s u p e r i o r  c o u r t .  In an a c t i o n  to  e n ­

f o r c e  a c o m p l i a n c e  o r d e r ,  the  a t t o r n e y  g e n e r a l  may r e c o v e r  f u l l  r e a ­

s o n a b l e  a t t o r n e y  f e e s  and c o s t s  i n c u r r e d  by the  s t a t e  in  m a i n t a i n i n g  

t he  a c t i o n .

*  S e c .  6 .  AS 4 6 . 0 3  i s  amended by a d d i n g  a new s e c t i o n  to  r e a d :

S e c .  4 6 . 0 3 . 8 6 1 .  ENVIRONMENTAL AUDITS. ( a )  As p a r t  o f  a  j u d i ­

c i a l  o r  a d m i n i s t r a t i v e  e n f o r c e m e n t  a c t i o n ,  t he  c o m m i s s i o n e r  may r e ­

q u i r e  a  p e r s o n  t o  c o n d u c t  an e n v i r o n m e n t a l  a u d i t  and to  p r e p a r e  and 

s u b mi t  t o  the  c o m m i s s i o n e r  an e n v i r o n m e n t a l  a u d i t  r e p o r t .

(b )  Each e n v i r o n m e n t a l  a u d i t  s h a l l  be  p e r f o r m e d  by a q u a l i f i e d  

i n d e p e n d e n t  c o n t r a c t o r  s e l e c t e d  by t h e  p e r s o n  r e q u i r e d  to c o n d u c t  the  

a u d i t .  The s e l e c t i o n  o f  t h e  i n d e p e n d e n t  c o n t r a c t o r  i s  s u b j e c t  t o  the  

a p p r o v a l  o f  the  c o m m i s s i o n e r .

( c )  In t h i s  s e c t i o n

( 1 )  " e n v i r o n m e n t a l  a u d i t "  means a  s y s t e m a t i c ,  document ed ,  

p e r i o d i c ,  and o b j e c t i v e  r e v i e w ,  o f  a  p e r s o n ' s  o p e r a t i o n s ,  p r a c t i c e s ,  

and p e r f o r m a n c e  r e l a t e d  to  m e e t i n g  e a c h  a p p l i c a b l e  e n v i r o n m e n t a l  

s t a n d a r d  and r e q u i r e m e n t ,  i n c l u d i n g  p e r m i t  c o n d i t i o n s ;

( 2 )  " e n v i r o n m e n t a l  a u d i t  r e p o r t "  means a w r i t t e n  r e p o r t  

t h a t  c a n d i d l y  and t h o r o u g h l y  p r e s e n t s  f i n d i n g s  from a r e v i e w ,  c o n ­

d u c t e d  a s  p a r t  o f  an e n v i r o n m e n t a l  a u d i t ,  o f  a p e r s o n ' s  e n v i r o n m e n t a l  

o p e r a t i o n s ,  p r a c t i c e s ,  and p e r f o r m a n c e .
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O r i g i n a l  s p o n s o r ( s ) ;  REP. M.DAVIS, Brown, Ko po ne n,  N a v a r r e ,  G o l l ,  Ul mer ,  
E l l i s

* % _

IN THE HOUSE

m e n t a l  c o n s e r v a t i o n  l a w s  and t h e  a d m i n i s t r a t i v e  

p e n a l t i e s  f o r  t h e i r  v i o l a t i o n . "

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1. AS 4 6 . 0 3 . 0 2 0 ( 6 )  i s  amended t o  r e a d :

OF THE OWNER OR OCCUPIER ANY) p r o p e r t y  o r  p r e m i s e s  and copy r e c o r d s  to 

i n v e s t i g a t e  e i t h e r  a c t u a l  o r  s u s p e c t e d  s o u r c e s  o f  p o l l u t i o n  o r  c o n ­

t a m i n a t i o n  o r  t o  a s c e r t a i n  c o m p l i a n c e  o r  n o n c o m p l i a n c e  wi t h  t h i s  

c h a p t e r ,  AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 ,  o r  a  r e g u l a t i o n ,  o r d e r  o f  the  d e p a r t ­

ment ,  p e r m i t ,  a p p r o v a l ,  o r  a c c e p t a n c e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  

AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9  (A REGULATION WHICH MAY BE ADOPTED UNDER AS 4 6 . -  

0 3 . 0 2 0  - 4 6 . 0 3 . 0 4 0 ) ;  i n f o r m a t i o n  r e l a t i n g  t o  s e c r e t  p r o c e s s e s  o r

methods  o f  m a n u f a c t u r e  d i s c o v e r e d  d u r i n g  i n v e s t i g a t i o n  i s  c o n f i d e n ­

t i a l ;

*  S e c .  2 .  AS 4 6 . 0 3 . 1 7 0 ( f )  i s  amended t o  r e a d :

( f )  A v a r i a n c e  o r  r e n e w a l  g r a n t e d  u n d e r  t h i s  s e c t i o n  may not  be 

c o n s t r u e d  t o  p r e v e n t  o r  l i m i t  the  a p p l i c a t i o n  o f  t h e  (EMERGENCY) 

o r d e r s  o f  t he  c o m m i s s i o n e r  i s s u e d  u n de r  AS 4 6 . 0 3 . 8 5 0  (AS 4 6 . 0 3 . 8 2 0 ) .

*  S e c .  3.  AS 4 6 . 0 3  i s  amended by a d d i n g  a new s e c t i o n  t o  r e a d :

S e c .  4 6 . 0 3 . 7 6 1 .  ADMINISTRATIVE PENALTIES FOR POLLUTION. ( a )  

The c o m m i s s i o n e r  may,  a f t e r  r e a s o n a b l e  n o t i c e  and o p p o r t u n i t y  f o r  a 

h e a r i n g ,  a s s e s s  an a d m i n i s t r a t i v e  p e n a l t y  a g a i n s t  a p e r s o n  who v i o ­

l a t e s  o r  c a u s e s  o r  p e r m i t s  t o  be v i o l a t e d  a p r o v i s i o n  o f  t h i s  c h a p t e r ,
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AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 ,  o r  a r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t m e n t ,

p e r m i t ,  a p p r o v a l ,  o r  a c c e p t a n c e  i s s u e d  u n d e r  t h i s  c h a p t e r ,  AS 4 6 . 0 4 ,  

o r  AS 4 6 . 0 9 .
S .

( b )  The c o m m i s s i o n e r  s h a l l  a d o p t  r e g u l a t i o n s  p r e s c r i b i n g  t h e

a d m i n i s t r a t i v e  p r o c e d u r e s  a u t h o r i z e d  u n d e r  t h i s  s e c t i o n .  AS 4 4 . 6 2  

d o e s  n o t  a p p l y  t o  a d m i n i s t r a t i v e  p r o c e e d i n g s  c o n d u c t e d  o r  j u d i c i a l  

r e v i e w  s o u g h t  u nue r  t h i s  s e c t i o n .

( c )  An a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d  u n d e r  t h i s  s e c t i o n  may

n o t  e x c e e d  $ 2 5 , 0 0 0  a day f o r  e a c h  v i o l a t i o n .  Each v i o l a t i o n  i s  a 

s e p a r a t e  and d i s t i n c t  o f f e n s e  and where  t h e  v i o l a t i o n  c o n t i n u e s  f rom 

day t o  d ay ,  e a c h  day  c o n s t i t u t e s  a  s e p a r a t e  v i o l a t i o n .  I n  d e t e r m i n i n g  

t he  amount  o f  a p e n a l t y  a s s e s s e d  u n d e r  t h i s  s e c t i o n ,  t h e  c o m m i s s i o n e r  

s h a l l  c o n s i d e r  t h e  e f f e : t  o f  t he  v i o l a t i o n  on t he  p u b l i c  h e a l t h  o r  the  

e n v i r o n m e n t ,  a p r i o r  h i s t o r y  o f  v i o l a t i o n s ,  d e t e r r e n c e ,  and o t h e r  

f a c t o r s  t h a t  the  c o m m i s s i o n e r  c o n s i d e r s  r e l e v a n t .

( d )  An a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d  u n d e r  t h i s  s e c t i o n  b e ­

comes e f f e c t i v e  30 d a ys  a f t e r  i t s  i s s u a n c e  u n l e s s  r e v i e w  i s  s o u g h t  o r  

a h e a r i n g  i s  r e q u e s t e d  un de r  r e g u l a t i o n s  o f  t he  c o m m i s s i o n e r .

( e )  A c t i o n  by t h e  c o m m i s s i o n e r  u n d e r  t h i s  s e c t i o n  d o e s  no t  

a f f e c t  o r  l i m i t  t h e  a u t h o r i t y  o f  t h e  c o m m i s s i o n e r  t o  e n f o r c e  a p r o ­

v i s i o n  o f  t h i s  c h a p t e r ,  AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 .  A p e r s o n  a g a i n s t  whom 

an a d m i n i s t r a t i v e  p e n a l t y  i s  a s s e s s e d  u n d e r  t h i s  s e c t i o n  may no t  be 

a s s e s s e d  c i v i l  p e n a l t i e s  under  AS 4 6 . 0 3 . 7 6 0  f o r  t he  v i o l a t i o n  t h a t  i s  

t he  s u b j e c t  o f  the  a d m i n i s t r a t i v e  p e n a l t y .

( f )  An a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d  u n d e r  t h i s  s e c t i o n  doe s  

n o t  a f f e c t  t he  o b l i g a t i o n  o f  a p e r s o n  t o  comply w i t h  t h i s  c h a p t e r ,  

AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 ,  o r  a r e g u l a t i o n ,  o r d e r  o f  t h e  d e p a r t m e n t ,  

p e r m i t ,  a p p i o v a l ,  o r  a c c e p t a n c e  i s s u e d  u n de r  t h i s  c h a p t e r ,  AS 4 6 . 0 4 ,  

o r  AS 4 6 . 0 9 .
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( g )  A p e r s o n  a g a i n s t  whom an a d m i n i s t r a t i v e  p e n a l t y  i s  a s s e s s e d  

u n d e r  t h i s  s e c t i o n  may o b t a i n  j u d i c i a l  r e v i e w  o f  t he  a d m i n i s t r a t i v e  

p e n a l t y  by the  s u p e r i o r  c o u r t  w i t h i i ^  30 d a ys  a f t e r  t he  i s s u a n c e  o f  the 

a d m i n i s t r a t i v e  p e n a l t y .  The c o u r t  may s e t  a s i d e  t he  a d m i n i s t r a t i v e  

p e n a l t y  a s s e s s e d  u n de r  t h i s  s e c t i o n  o n l y  i f  t h e r e  i s  n o t  s u b s t a n t i a l
s

e v i d e n c e  i n  t he  r e c o r d ,  t a k e n  a s  a  w h o l e ,  ' to s u p p o r t  t he  f i n d i n g  o f  

v i o l a t i o n  o r  the  amount o f  p e n a l t y  a s s e s s e d  by the  c o m m i s s i o n e r .

(h)  I f  a  p e r s o n  f a i l s  o r  r e f u s e s  t o  pa y an a d m i n i s t r a t i v e  p e n a l ­

t y  a s s e s s e d  u n de r  t h i s  s e c t i o n  a f t e r  t h e  p e n a l t y  has  become f i n a l  or  

a f t e r  a c o u r t  i n  an a p p e a l  b r o u g h t  u n d e r  t h i s  s e c t i o n  h as  e n t e r e d  a 

f i n a l  o r d e r  i n  f a v o r  o f  the  s t a t e ,  t h e  c o m m i s s i o n e r  s h a l l  r e q u e s t  the  

a t t o r n e y  g e n e r a l  t o  c o l l e c t  t he  amount  a s s e s s e d .  The d e f e n d a n t  i s  

l i a b l e  f o r

(1)  the  amount o f  the  a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d ;

(2 )  i n t e r e s t  f rom the  d a t e  o f  t he  a s s e s s m e n t  o f  t he  admin-  ' 

i s t r a t i v e  p e n a l t y ;

( 3 )  f u l l  r e a s o n a b l e  a t t o r n e y  f e e s  and c o s t s  i n c u r r e d  by the  

s t a t e  i n  t h e  c o l l e c t i o n  a c t i o n ;  and

(4)  a nonpayment p e n a l t y  f o r  e ac h q u a r t e r  y e a r  i n  which the  

a s s e s s m e n t  r e m a i n s  u n p a i d  o f

(A) 20 p e r c e n t  o f  t he  a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d ;

and

(B) nonpayment p e n a l t i e s  t h a t  a r e  u n p a i d  a t  t he  b e ­

g i n n i n g  o f  the  q u a r t e r .

( i )  In an a c t i o n  b r o ug h t  u n d e r  ( g )  t h i s  s e c t i o n ,  the  a d m i n i s ­

t r a t i v e  p e n a l t y  i s  f i n a l  and the v a l i d i t y ,  amount ,  and a p p r o p r i a t e n e s s  

o f  t he  a d m i n i s t r a t i v e  p e n a l t y  a s s e s s e d  i s  no t  s u b j e c t  t o  c o l l a t e r a l  

r e v i e w .

*  S e c .  4 .  AS 4 6 . 0 3  i s  amended by a d d i n g  a new s e c t i o n  t o  r e a d :
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S e c .  4 6 . 0 3 . 8 6 1  . ENVIRONMENTAL AUDITS. ( a )  As p a r t  o f  a j u d i ­

c i a l  o r  a d m i n i s t r a t i v e  e n f o r c e m e n t  a c t i o n ,  t h e  c o m m i s s i o n e r  may r e ­

q u i r e  a p e r s o \  t o  c o n d u c t  an e n v i r o n m e n t a l  a u d i t  and t o  p r e p a r e  and 

s u b m i t  t o  t he  c o m m i s s i o n e r  an e n v i r o n m e n t a l  a u d i t  r e p o r t .

(b)  Each e n v i r o n m e n t a l  a u d i t  s h a l l  be  p e r f o r m e d  by  a q u a l i f i e d  

i n d e p e n d e n t  c o n t r a c t o r  s e l e c t e d  by t he  p e r s o n  r e q u i r e d '  t o  c o n d u c t  the  

a u d i t .  The s e l e c t i o n  o f  t h e  i n d e p e n d e n t  c o n t r a c t o r  i s  s u b j e c t  t o  the  

a p p r o v a l  o f  t he  c o m m i s s i o n e r .

( c )  The c o m m i s s i o n e r  s h a l l  a d o p t  r e g u l a t i o n s  t o  i mpl em ent  t h i s  

s e c t i o n .

*  S e c .  5 .  AS 4 6 . 0 3 . 8 5 0  i s  r e p e a l e d  and r e e n a c t e d  t o  r e a d :

S e c .  4 6 . 0 3 . 8 5 0 .  C O M PLIA N C E O RDER. Ca) When, i n  t h e  o p i n i o n  o f

the  c o m m i s s i o n e r ,  a p e r s o n  i s  v i o l a t i n g  o r  i s  a b o u t  t o  v i o l a t e  a  p r o ­

v i s i o n  o f  t h i s  c h a p t e r ,  AS 4 6 . 0 4 ,  o r  AS 4 6 . 0 9 ,  a  r e g u l a t i o n  o r  l a w f u l

o r d e r  o f  t he  d e p a r t m e n t  i s s u e d  u n de r  t h i s  c h a p t e r ,  A S 4 6 . 0 4 ,  o r  j

I" AS 4 6 . 0 9 ,  o r  a  t e r m o r  c o n d i t i o n  o f  a p e r m i t  o r  c e r t i f i c a t e  i s s u e d  by 

-* t h e  c o m m i s s i o n e r  u n d e r  t h i s  c h a p t e r ,  AS 4 6 . 0 4 ,  o r  A S 4 6 . 0 9 ,  o r  a  

c p e r s o n  i s  c a u s i n g ,  e n g a g i n g  i n ,  o r  m a i n t a i n i n g  a c o n d i t i o n  o r  a c t i v i t y
v
X
VJ t h a t ,  i n  t he  o p i n i o n  o f  t h e  c o m m i s s i o n e r ,  p r e s e n t s  an imminent  or
3-
x p r e s e n t  d a n g e r  t o  t h e  h e a l t h  o r  w e l f a r e  o f  t he  p e o p l e  o f  t h e  s t a t e  o r  !

•J c
■■ would be  l i k e l y  t o  r e s u l t  i n  i r r e v e r s i b l e  o r  i r r e p a r a b l e  damage t o  the

A J

 ̂ •! n a t u r a l  r e s o u r c e s  o r  e n v i r o n m e n t ,  t h e  c o m m i s s i o n e r  may i s s u e  a c o m p l i -
'  ii <•

*J J *'  ; ance  o r d e r  i n  c o n f o r m i t y  w i t h  t h e  a u t h o r i t y  o f  the  c o m m i s s i o n e r  and ;
i  ' <■*

t h e  p u b l i c  p o l i c y  d e c l a r e d  i n  AS 4 6 . 0 3 . 0 1 0 .  A copy o f  t h e  c o m p l i a n c e  

L. v '• o r d e r  s h a l l  be s e r v e d  p e r s o n a l l y  o r  s e n t  by c e r t i f i e d  m a i l  t o  the  

. p e r s o n  a f f e c t e d .  A c o m p l i a n c e  o r d e r  i s  e f f e c t i v e  upon r e c e i p t .

\  ' ( b )  The A d m i n i s t r a t i v e  P r o c e d u r e  Act  (AS 4 4 . 6 2 )  d o e s  no t  a p p l y
^  • I
► ,

‘ t o  the  i s s u a n c e  o f  a c o m p l i a n c e  o r d e r  un de r  ( a )  o f  t h i s  s e c t i o n .  A
• ) , •

; . p e r s o n  d e s c r i b e d  i n  ( a )  o f  t h i s  s e c t i o n  may not  s e e k  r e v i e w  o f  o r  
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I
\

a p p e a l  t he  c o m p l i a n c e  o r d e r  to t he  s u p e r i o r  c o u r t  u n t i l  t he  d e p a r tm en t

( 1 )  s e e k s  t o  r e c o v e r  r e s p o n s e  c o s t s ,  d a ma ge s ,  o r  c o n t r i b u ­

t i o n s }  o r

( 2 )  b r i n g s  an a c t i o n  t o  e n f o r c e  t h e  o r d e r .

( c )  The a t t o r n e y  g e n e r a l  s h a l l  e n f o r c e  a  c o m p l i a n c e  o r d e r .

*  S e c .  6 .  AS 4 6 . 0 3 . 8 6 5 ( b )  i s  amended t o  r e a d :

(b)  A p e r s o n  t o  whom" an o r d e r  i s  d i r e c t e d  s h a l l  comply w i t h  i t

i m m e d i a t e l y ,  b u t , e x c e p t  a s  p r o v i d e d  u n d e r  AS 4 6 . 0 3 . 8 5 0 ,  on a p p l i c a ­

t i o n  t o  t h e  d e p a r t m e n t  s h a l l  be g i v e n  a  h e a r i n g  u n de r  t h e  A d m i n i s t r a ­

t i v e  P r o c e d u r e  Ac t  (AS 4 4 . 6 2 ) .  The [THEREAFTER THE] d e p a r t m e n t  may

a f f i r m ,  r e v o k e ^  o r  m o d i f y  the  o r d e r .

*  S e c .  7 .  AS 4 6 . 0 3 . 8 2 0  i s  r e p e a l e d .
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