


Parmanant Fund Dividend Division
Document Procaasing Section
PO Box S-0460

Juneau, AK 99811-0460 Hi'n 4 1990

NOTICE OF DENIAL OF ALASKA PERMANENT FUrfd DIVIDEND

pfcivwe N#TD )
immy A Merculief
Agiit» Ox>»l SAC]HIY Nurrtw
Jimmmy A Merculief 57446C677
P O Box 34197 Sponior* Soda) Security Nurmba* (» sppl'eiWF)

Juneau AK 99803

A permanent fund dividend for the above named applicant has been denied for the reaaon(s) stated below.
If you disagree with this denial, you may appeal the decision. In order to appeal you must complete and mall the endosed Request

for Appeal (form 04-190) to tha Department of Revenue within 60 days from the date of this notice. Ifyou appeal this decision, you
must return one copy of this notice with your eppenl.

Reason(s) for tho denial;

LAW AND REGULATIONS:
AS 43.23.055(2), 15 AAC 23.160(g)

A person must file an application on or before June 30, 1989, in
order to receive the 1989 Permanent Fund Dividend.

FINDINGS OF FACT:

Your application wa3 postmarked or personally delivered to one of
our offices after June 30, 1989,

CONCLUSIONS FROM THE FACTS’

As your application wa3 postmarked or personally delivered after
June 30, 1989, you do no* qualify for a 1989 Permanent Fund
Dividend.

Data
o Lo . 04-02-90
Permanent Fund Dividand Division Office .
01-160 (R«v. 7/80)
10 d SWS68U06 "ON xyj hougwm ahww utfi sni 06-z.i-ajy
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STEVE COWPER, GOVERNOR

' ; STATE OFFICE BUILDING
DEI'AKTMEXT Off UEVEIM E PO BOX. S0463

JUNEAU. ALASKA 99811-0400
PERMANENT FUND DIVIDEND DIVISION

April 11, 1990

Jeff D. Larrabee
BREACH

BOX 34197

Juneau, AK 99803

Dear Mr. Larrabee:
Re: 1983 Permanent Fi id Dividend Appeal (S)
4
This is to acknowledge receipt of your Request for Appeal.

The Department works appeals on a first-received, first-worked basis.
Due to the number of appeals received before ycur appeal, it may be
several months before your cose will be heard.

In case you change your addressor phone number, please notify the
Department by sending in a change of address form to: Alaska
Department of Revenue, Permanent Fund Dividend Appeals, P.0. Box
S-C463, Juneau, .Alaska 99811 jo I will be ableto reach you when your
appeal is worked.

Thank you for your cooperation and patience.



HOUSE COMMITTEE REPORT

(7)
Date Referred: April 4, 1990 FURTHER REFERRALS:
Date of Committee Action: N jFZnCFO FINANCE

The JUDICIARY Committee considered:
HB-3.80

HOUSE BILL NO. 380 PFD'S FOR INCOMPETENT PERSONS

"An Act relating to permanent fund dividends r,u.

individuals; and providing for an effective date." Incompetent

RECOMMENDATIONS:

N | be replaced with d 5 S'so {S ufi) ] the same title
[ j a new title

have attached amendment(s)
do pass

do not pass

no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: JLetter of intent
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[

]
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[ 1 zero with analysis_ 2 zero fn/analysis
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Original sponsor(s): REP. HUDSON, MacLean, Zawacki, Hanley

IN THE HOUSE BY THE JUDICIARY COMMITTEE
CS FOR HOUSE BILL NO. 380 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to permanent fund dividends for
disabled individuals; and providing for an effective
date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS A3.23.005(c) 1is amended to read:

(c) A parent, guardian, or other authorized representative may
claim a permanent fund dividend on behalf of an unemancipated minor or
on behalf of a disabled or an incompetent individual who 1is eligible
to receive a payment under this section.

* Sec. 2. AS A3.23.015(d) 1is amended to read:

(d) The application and certification of residency of an un—
emancipated individual under 18 years of age or of a disabled or an
incompetent individual must be signed by the individual®s parent,
legal guardian, or other authorized representative.

* Sec. 3. AS A3.23.015(f) is amended to read:
() A minor or a disabled or an incompetent 1individual may not
maintain a claim against the state or an officer or employee of the
state based on the manner 1in which the parent, guardian, or authorized
representative other than a public agency of the state managed or
disposed of permanent fund dividends received on behalf of the minor
or disabled or 1incompetent individual.
* Sec. A. AS A3.23.025(a) 1is amended to read:
(a) By October |1 of each year the commissioner shall give public

notice of the value of each permanent fund dividend for that vyear.

-1- CSHB 380(Jud)



1 The public notice shall contain a statement disclosing the amount by

2 which each 1individual dividend has been reduced 1in order to pay the
3 costs of administering the program and the hold harmless provisions of
4 AS A3.23.075. The commissioner shall also include the statement on
5 the stub attached to each individual dividend check. The commissioner
6 shall determine the value of a permanent fund dividend by

7 1) determining the total amount available for dividend
8 payments, which equals

9 (A) the amount of 1income of the Alaska permanent fund
10 transferred to the dividend fund under AS 43.23.045(b) during the

current year;

12 (B) plus the unexpended and unobligated balances of
13 prior Tfiscal year appropriations that lapse into the dividend
14 fund under AS 43.23.045(d);

15 ) less the amount necessary to pay dividends from
16 the dividend fund in the current year under AS 43.23.055(3) and
17 7);

18 (D) less the amount necessary to pay dividends from
19 the di/idend fund due to eligible applicants who, as determined
20 by the department, filed for a previous year®s dividend by the
21 filing deadline but who were not 1included 1in a previous year"s

dividend computation;

22!

23 (2) determining the number of individuals eligible to
24 receive a dividend payment for the current year; and

25, ) dividing the amount determined under (1) of this sec—
2% tion by the amount determined under (2) of this section.

27 * Sec. 5. AS 43.23.055 1is amended to rend:

78 Sec. 43.23.055. DUTIES OF THE DEPARTMENT. The department shall
79 (0 annually pay permanent fund dividends from the dividend

B 380(Jud) -2-



fund;

(2) adopt regulations under the Administrative Procedure
Act (AS 44.62) that establish proceduresand time limits for claiming
a permanent fund dividend; the department shall set the time limit for
applications for permanent fund dividends so that the number of eligi—
ble applicants 1is determined by October 1 of the year for which the
dividend 1is declared and permanent fund dividends for a year ;re paid
before April 30 of the year following that year;

(3) adopt regulations under the Administrative Procedure
Act (AS 44.62) that establish proceduresand time limits for an indi—
vidual upon emancipation or upon reaching majority to apply for perma-—
nent fund dividends not received during minority because the parent,
guardian, or other authorized representative did not apply on behalf
of the 1individual;

4 assist residents of the state, particularly in rural
areas, who because of language, disability, or inaccessibility to
public transportation need assistance to establish eligibility and to
apply for permanent fund dividends;

(5) annually determine, 1in cooperation with the Department
of Corrections, the number and 1identity of individuals 1ineligible for
a permanent fund dividend under AS 43.23.005(d); [AND)

(6) adopt regulations thatare nece-sary to implement
AS 43.23.005(d)j_

) adopt regulations that establish proce lures for tne
parent, guardian, or other authorized representative of a disabled
individual to apply for prior year permanent fund dividends not re—
ceived by the disabled individual because no application was submitted
on behalf of the individual.

See. 6. AS 43.23.095 is amended by adding a new paragraph to read:

-3- CSHB 380(Jud)
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*

9 "disabled™ means physically or mentally unable to
complete and sign an application due to a serious emotional distur-
bance, visual, orthopedic, or other healch 1impairment, ordevelop-
mental disability that 1is attributable to mental retardation,cerebral
palsy, epilepsy, autism or other cause; "disabled” doesnot mean
"incompetent";

Sec. 7. The Act takes effect January 1, 1991.

CSHR 3tf0{Jud)



"legtglature

REPRESENTATIVE BILL HUDSON COMMITTEES
rr.insixxi.niun

P.O. BOX V HE'Ster<cs
.Fureau. Alaska Rtrcltn ir.irfc

99811
(907)4(55-3744 or 4991 Fi\.\\ci-:srm:oMMii n.i.s
IX 1711~
C.eUa

April 4, 1990

Representative Peter Goll

and
Representative Max Gruenberg,
CoChairmen - House Judiciary Committee

Alaska State Legislature
Juneau, Alaska

Dear Representatives Goll and Gruenberg:

CSHB 380(SA) w ill soon be transmitted to the House Judiciary
Committee for consideration. The legislation relates to
pe.manent fund dividends for disabled individuals, and seeks
to require the Department of Revenue to adopt regulations to
enable the parent, guardian or authorized representative of a
disabled individual to apply for prior years dividends.

| introduced HB 380 after being advised by Mr. Rod Moline,
Executive. Director of REACH, that some of his disabled clients
had missed receiving their permanent fund dividends because no
timely application had been made on their behalf.

Enclosed is a copy of a letter from Mr. Moline, as well as a
copy of a letter from Ms. Rebecca Graham, Staff Attorney for
Advocacy Services of Alaska. Ms. Graham has made available
copies of briefs she has filed on behalf of her client, and
the briefs state rather well the problems disabled Alaskans
have encountered relating to their application process with
the Department of Revenue.

Also enclosed is a copy of a recent letter from Commissioner
Hugh Malone, Alaska Department of Revenue, advising me that
effective April 1, 1990, regulations have been adopted to
address the problem HB 380 seeks to solve.

However, according to a legal opinion from Ms. Tamara Cook,
Director of Legislative Legal Services, there is no statutory
authority for the promulgation and adoption of this regula-

tion.

IA HIKLSILMINC



The passage of HB 380 w ill not only provide statutory authori-
ty, but it will also be a policy in statute. Regulations are
changeable at any time, and | believe this policy is necessary
to protect those Alaskans who suffer disabilities as defined

in this legislation.

Your favorable consideration to place this b ill on the House
Judiciary Committee schedule at the earliest possible date
w ill be very much appreciated.

Respectfully,

Bin Hudson
BH: Ih

Enclosures
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM April 5, 1990

SUBJECT: Permanent fund dividends for disabled
individuals (CSHB 380(SA))

TO: Representative Bill Hudson
13 Y
FROM: Tamara Brandt Cook )
Director

Division of Legal Services

You have supplied me with a copy of a letter from Hugh
Malone, commissioner of revenue in which he suggests that
HB 380 1is not needed because of a regulation adopted by the
department that provides:

IfT the department does not have a timely filed applica—
tion on file for an individual, than individual or an
authorized representative may submit an application for
a prior year dividend, 1if the individual was disabled

as defined in 15 AAC 23.990(6) during the application
period.

You have asked me to comment on this letter with respect to
CSHB 380(SA). That bill deletes the word "incompetent™
where it appears in AS A3.23 and substitutes the word

"disabled.”™ A statutory definition of "disabled"” is in—
cluded for the chapter that matches the definition under
15 AAC 23.990(6). In addition, the bill provides specific

authority to the department of revenue to adopt regulations
that establish procedures for a representative of a disabled
individual to apply for prior year dividends on behalf of
that individual.

I agree with Commissioner Malone that much of the purpose
behind CSHB 380(SA) 1is accomplished through adoption of the

regulation. However, there are several reasons why the leg—
islature may still wish to enact this bill. First of all,

what can be done by regulation can be undone by regulation.
If the legislature wishes to retain control over this 1issue,
it must enact law. Secondly, CSHB 380(SA) now goes further



Representative Bill Hudson
Page 2
April 5, 1990

than the regulation. By changing AS A3.23.005(c), the bill
expands the group of people on whose behalf a representative
may app” for a current year dividend initially -- from in—
competent people to disabled people. The regulation only
addresses applications for prior year dividends, so it 1is
not substantively identical to the bill. Lastly, AS AA.62.-
030 provides

Sec. AA_.62.030. CONSISTENCY BETWEEN REGULATION AND

STATUTE.

If, by express or implied terms >f a statute, a state
agency has authority to adopt regulations to implement,
interpret, make specific or otherwise carry out the
provisions of the statute, a regulation adopted is not
valid or effective unless consistent with the statute
and reasonably necessary to carry out the purpose of
the statute.

The department of revenue currently has statutory authority
to adopt regulations relating to the permanent fund dividend
program under AS A3.23.055. Arguably, the regulation at
issue goes beyond the authority granted under AS A3.23.055
and does more than can be justified under AS AA.62.030 as
reasonably necessary to carry out the purpose of the stat—
utes relating to the dividend progranm. The bill, by provid-—
ing specific authority to the department to adopt regula-—
tions establishing procedures for a representative of a dis—
abled individual to apply for prior year dividends, removes
the question as to the authority of the department to adopt,
this particular regulation.

TBC :pi
WKPA/02A
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HOUSE COMMITTEE REPORT

(7)

Date Referred: January 8, 1990 FURTHER REFERRALS: JUDICIARY
FINANCE

Date of Committee Action:

T < STATE AFFAIRS Committee considered: HB 380

HOUSE BILL NO. 380 PFD'S FOR INCOMPETENT PERSONS

"An Act relating to permanent fund dividends for incompetent

individuals; and providing for an effective date."
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STATE OF ALASKA BILL VERSION: HB 380 —=

1990 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE

REQUEST.

Revision Date: Agency Affected: Revenue

Title: An Act relating to permanent__ BRU: Permanent Fund Dividend Division

fund dividends for Incompetent Indlv.

Sponsor:  HUDSON Components: Permanent Fund Dividend

Requestor: D1lvlslon

EXPENDITURES/REVENUES:  (Thousands of Dol ars)
Fr 91 FYy 92 Fy 93 FY 94 FY 95 FY 96

OPERATING
PERSONAL SERVICES -0- -0- -0- -0- -0- -0-
TRAVEL -0- -0- -0- -0- -0- -0-
CONTRACTUAL -0- -0- -0- -0- -0- -0-
SUPPLIES -0- -0- -0- -0- -0- -0-
EQUIPMENT -0- -0- -0- -0- -0- -0-
LANDS & STRUCTURES -0- -0- -0- -0- -0- -0-
GRANTS, CLAIMS -0- -0- -0- -0- -0- -0-
MISCELLANEQOUS -0- -0- -0- -0- -0- -0-
TOTAL OPERATING -0- -0- -0- -0- -0- -0-
| CAPITAL -0- -0- -0- -0- -0- -0-
| REVENUE -0- -0- -0- -0- -0- m0-
FUNDING: (Thousands of Dollars)
GENERAL FUND -0- -0- -0- -0- -0- -0-
FEDERAL FUNDS -0- -0- -0- -0- -0- -0-
OTHER -0- -0- -0- -0- -0- -0-
TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME -0- -0- -0- -0- -0- -0-
TEMPORARY -0- -0- -0- -0- -0- -0-

ANALYSIS:  None

Prepared By: En Phone: _465-2323
Division: Permanent Fund D1lvldendyOlvl Date: March 30. 1990
Approved by Commissioner: 3CX- Date: 3-0.
Agency: Revenue

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(les) page 1 of



JVKska Megislature

REPRESENTATIVE BILL HUDSON COMMITTEES
ir.insooruiiioni
P.O. POX V HiI'SHUAIT'S
Juneau. Alaska Piri’'i*n IRulr
(907)405-3744 or 4991 riNANCESI HCOMMITTEL-S
Hi 7. 1
C AHA

January 30, 1990

Representative Red Boucher,
Chairman

House State A ffairs Committee

Juneau, Alaska

Dear Representative Boucher:

Enclosed is a copy of a letter together with copies of briefs
| recently received from Rebecca Graham, Staff Attorney for
Advocacy Services of Alaska.

Ms. Graham discusses her past efforts on behalf of incompetent
individuals who had not received a Permanent Fund dividend.

My assertion that the Department of Revenue needs direction by
statute is supported by the description of the Department's
arbitrary actions relating to claims brought by Ms. Graham.

A fter you have reviewed this m aterial, | hope you w ill agree
to schedule HB 380 for a hearing.

Respectfully,

B ill Hudson
BH: Ih

Enclosures

REPRESENTING
*'Y AIASKAS CAPITA! CITY



ADVOCACY SERVICES OF ALASKA

615 East 82nd, Suite 101 230 South Franklin 250 Cushman, Suite 3H

Anchorage, AK99518 Juneau, AK99801 AK99701

(IQO 34/1-1002 TDD &96(3( 5361627 TDD f—'ax 456-1070 TDD
ee 800-478-1234 907) 586-1066 907)456-1080

Fax (907)349-1002

January 18, 1990

Representative B ill Hudson
P.O. Box V
Juneau, AK 99811

Attn: Landa

Re: F Jianent fund dividend checks for people
vith disabilities

Dear Representative Hudson:

| spoke today vith Rod Moline of REACH in Juneau about the issue of
people vith developmental disabilities vho miss filing deadlines for re-
questing their permanent fund dividends. He called me because he vas
avare of a case | recently settled vith Department of Revenue. He
stated that your office is interested in introducing some legislation to
deal vith this problem.

| have enclosed a copy of the briefs in the court appeal that | brought
on behalf of a man vith mental retardation. Basically the facts and is -
sues are set out in the brief of appellant. After this vas filed, the
court remanded the case back to the Department of Revenue for a hearing
to get more facts.

Ve never had a hearing on any of the issues because the State settled
vith my client and gave him his 1986 Permanent Fund Dividend. Subse-
quently the Department also settled vith a client of this agency vho has
a diagnosis of mental illness and had also not applied for a PFD.

| have removed the name of my client to protect his dignity although
this case is a public record.

| vould be happy to provide any more information about this case or any-
thing else that might be helpful to bring about a statutory resolution
to this. | do not think that the current policy of simply settling vith
those claimants vho appeal vill be fair to those vho have no vay of
knoving that this is available.

Sincerely,

Rebecca E. Graham
Staff Attorney



IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT

Appellant,

V. Case No. 3AN-88-5268 Cl

HUGH MALONE, Commissioner,
Department of Revenue, State
of Alaska, 1in his official
capacity.

AN ADMINISTRATIVE APPEAL FROM A FINAL DECISION
OF THE DEPARTMENT OF REVENUE

REPLY BRIEF OF APPELLANT

Rebecca E. Graham
Attorney for Appellant

- ADVOCACY SERVICES OF ALASKA
325 E. 3rd Ave., #400
Anchorage, Alaska 99501
(907) 274-3658
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A. MR. G WOULD BE DENIED DUE PROCESS IF
NOT ALLOWED TO PRESENT THE ISSUES IN
THIS APPEAL.
The State contends that all issues raised by G
in this appeal are outside the scope of the administrative
proceeding held by the Department of Revenue. The Depart-

ment quotes AS 42.23.015(g) which states in part:

An appeal under this section does not
entitle the aggrieved individual to a

trial de novo. The appeal shall be
based on the record of the administra-
tive proceeding from which appeal s

taken and the scope of appeal is Ilimited
to matters contained in the record of
the administrative proceeding.

However, Mr. G was not represented by counsel at the ad-

m inistrative hearing and in fact, did not even participate

in the hearing in any meaningful way. He was assisted by
Ms. Ronnie Darnell, the Administrator of Full Circle Board-
ing Home, where he lives. [Tr. 14]

Mr. G stated his name at the outset of the

hearing [Tr. 14] and his further involvement in the hearing
was to occasionally hit a button on the phone he was using.
(See Tr. 14, 15 and 16.] It was assumed by ever/one in-
volved that Mr. G was not capable of participating any
further in the hearing; the Department of Revenue allowed
another person to do all of his speaking for him. (Tr. at

17] He certainly was not able to develop any legal



arguments as to why he was entitled to receive his 1986
Permanent Fund Dividend nor was his non-lawyer assistant.
It is 1indeed surprising chat the Department of Revenue
allowed the hearing to go forward under these circumstances.

Where a deprivation of agovernment benefit 1is in—
volved,the United States Supreme Court has required a high
degree of due process. See Goldbercr v. Kelly. 397 U.S. 254
(1970) (requiring a procedure much like a trial for depriva—
tion of welfare benefits) . Certainly an entitlement program
like the Alaska Permanent Fund Dividend rises to the level
of requiring similar due process protections. See Zohel wv.
Williams. 457 U.S. 55. 60 (1982).

Since Mr. G was not able to present the con—
stitutional arguments at the earlier hearing due to his dis—
ability and the manner 1in which the hearing was conducted,
it would be a denial of due process to dismiss the issues he
raises now. A more equitable solution would be to remand
the case to the Department of Revenue for a hearing on the
issues raised here if the court rules that such 1issues

should not be raised at this time.

3. THIS COURT HAS THE DISCRETION TO RELAX
THE RULES REGARDING ISSUES RAISED ON
APPEAL.

As the State correctly observes, issues not raised
in the Jlower tribunal are generally waived, yes T v. First

gfaslcr.al.2ar.h-.c”;airbank.-, 659 ?.2d 1223, 1:24 n.2 (Alaska



1983)

However,

some exceptions to t

the Alaska Supreme Court has vrecognized

he general rule. In Vest, the Court it—

self required briefing of an issue neither party had raised

in the

lower court.

727 P.2d 1056, 1059

alleged

(plain

leged

cess would

heard,

at the

Unless it
ordinarily

Id. at 1234. And in Matter of 1 .a .m ..
(Alaska 1986), the court stated:

constitutes plain error, we
will not consider a claim of

error if i1t was not both argued in the
trial court and properly raised on ap-—
peal. (Citations omitted.] In order
for this court to find plain error, the

error must
be obviou

omitted.]
SS3X5./ 63
1981), " (

obvious mi

ates a hi
has result

There the

error not bei

in Appellee”s

the

he

be denie
appellate

aring leve

"relaxation of the

propriate

City Of. Fairbanks.

mitted

by

where a

In a case

all conce

affect substantive rights and
sly prejudicial. [Citation
As we stated 1in Miller v.
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court found plain error where a parent

improper notice in an Indian Child Welfare Act case

ng limited to the Criminal Rules as al—
Brief). 1In other words, where due pro-—
d by failing to allow the issue to be

court may consider an issue not raised
l. Further, the court has noted that
appellate rules might be especially ap-—

layman represents himself."” M iller wv.

509 P.2d 826, 829 n.8 (Alaska 1983).

such as this where the appellant was ad-—

rned to lack the ability to handle the



hearing himself, the dismissal of his constitutional argu—
ments would be a denial of due process. If this court ac—
cepts that the factual 1issues would be better addressed by
an administrative hearing, remand is a more appropriate rem—
edy, preserving due process rights, than dismissal of Mr.
G s claims.

.

THE DEPARTMENT OF REVENUE DOES NOT PRO-—

VIDE SUFFICIENT ASSISTANCE TO DISABLED

APPLICANTS.

The State has listed some ways in which it pro—
vides assistance to people with disabilities in applying for
Permanent Fund Dividends and concludes that these are suffi—
cient under AS 43.23.055(4) which requires such assistance.
However, the methods of assistance listed by the Department
are completely 1inadequate for a person with a mental dis—
ability. Without an outreach program of seme kind, it would
be impossible for a person without the capability to read to
even know that it was time to make an application. Another
alternative 1is to leave open the filing deadline for all
those people who are 1incapable of knowing of their entitle—
ment to a Permanent Fund Dividend. But to merely state that
when a person contacts the Department cf Revenue, they will
be given assistance misunderstands the ratura of many dis—
abilities. Unless every developmental!*/ disabled person in

the state of Alaska were in a care-cakir.g relationship or



had a legal guardian, the system contemplated by the State
in its brief would not work.

Contrary to the State"s position, this is a ques—
tion of law which should be evaluated by this court under
the substantial evidence test. Kelly v. Zamarello. 486 P.2d
906, 916 (Alaska 1971). The Department of P.evenue 1is not
charged with having expertise 1in assisting people with dis—
abilities. It is a question of law as to whether they have
fulfilled their statutory mandate to make such assistance
available.

As stated above, to aery Mr. G . the chance to
raise this statutory issue would be a denial of due process.
Again, remind for further factual development as the court
finds necessary would be a more appropriate remedy than
dismissal.

.
A. THERE 1S NO RATIONAL BASIS FOR TREATING

MR. G DIFFERENTLY FROM MINORS APPLY —

ING FOR PERMANENT FUND DIVIDENDS.

The State does not deal in 1its brief with whether
there is a rational basis for treating Mr. G differently
for purposes of receiving his 1986 Permanent Fund Dividend
than the way minors are treated by law. They argue 1instead
that this 1is a decision which the Department could make 1in

any way which it saw fit. However, where a statute leaves

open the method by which an agency may act, that agency must



still act constitutionally. Further that action has nothing
to do with agency expertise. A constitutional question of
whether equal protection has been denied does not come
within the special knowledge and expertise of the Department
of Revenue. This 1is an issue which the courts are uniquely
charged with deciding. Kelly v. Zamarello. 486 P.2d 906,
916 (Alaska 1971).

B. IT IS CONSTITUTIONAL TO PROVIDE DIFFER-—
ENT TREATMENT FOR PEOPLE WITH MENTAL

DISABILITIES.

Eecause the Court in City of Cleburne v. Cleburne
Living Center. 473 U.S. 432 (1985), refused to make people
with mental retardation a suspect <class for purposes of
equal protection claims, they left open the possibility of
treating such people differently. Id. at 433-445.

[Legislation... singling out the

retarded for special treatment reflects

the real and undeniable differences be—

tween the retarded and others. That a

civilised and decent society expects and

approves such legislation indicates that

governmental consideration of those dif—

ferences in the vast majority of situa-—

tions 1is not only legitimate but also

desirable.
Id- at 444.

Our Jlegislature has required that the State pro-—
vide assistance to people with disabilities 1in applying for

and proving eligibility for Permanent Fund Dividends. The

question for the court 1is whether that assistance was ade-



gquate to assist people such as Mr. G , hot whether to do
so would be constitutionally impermissible.
1v.

THE STATE OF ALASKA HAS DISCRIMINATED
AGAINST MR. G ON THE BASIS OF HIS
DISABILITY.

The Alaska Statutes state at AS 18.80.255(3):

It is unlawful for the state or any of
its political subdivisions... to refuse
or deny to a person any... state...

funds, services, goods, facilities, ad-—
vantages or privileges because of physi—
cal or mental disability.

As stated 1in appellant®s brief, this section of
theAlaska Statutes 1is substantially similar to federal law
found at 29 U.S.C. 8 794 (5 504 of the Rehabilitation Act
of 1973).1 Federal decisions and the federal government
have consistently required "reasonable accommodation™ of a

person®s disabilities. (See e.g., Nelson v. Thornburgh. 567

That Act provides:

No otherwise qualified individuals with
handicaps in the United States, ...

shall, by reason of the handicap, be ex—
cluded from the participation in, be de—
nied the benefits of, or be subjected to
discrimination under any program or ac-—
tivity receiving Federal financial

assistance or under any program or ac-—
tivity conducted by any Executive agency
or by the United States Postal

Service. ...

Section 7(3) of the Act also cracks the definition of dis—
ability found at AS 18.30.300(12).



F. Supp. 369 (E.D. Pa. 1983), aff"d mem.. 732 F.2d 146 (3d
Cir. 1984), cert, denied, 105 S.Ct. 955 (1985).) This has
included requiring what might be seen as ‘"preferential
treatment” such as the requirement than deaf people be pro-—
vided with sign language 1interpreters and telecommunication
devices so that they may be able to receive the benefits of
governmental programs. An excellent analysis of what is re—
quired is found in Kaufman, Federal and State Handicapped
Discrimination Laws: Toward an Accommodating Legal Frame—
work, 18 Loy. U. L.Rev. 1119 (1987). As stated above, it is
constitutionally permissible for people with mental retarda—
tion to be treated differently than others. See Cleburne.
supra.

Similarly, the accommodation necessary for a per—
son with a developmental disability is that the filing dead—
line be waived in those cases where it would 1impermissibly
deny the person privileges of residency 1in the State of
Alaska under AS 18.80.255(3).

CONCLUSION

Mr. G . should be allowed to present his argu—

ments in this appeal or, in the alternative, to present

facts supporting his arguments in an additional administra—

tive hearing. To dismiss this case, as requested by the
State, would be a denial of due process. In addition, the
issues vraised by Mr. G in Appellant®s Brief have not



been refuted by the State. It is not impermissible to give
reasonable accommodation to people with developmental dis—
abilities as required by state statute.

Respectfully submitted at Anchorage, Alaska this

day of . 1988.

Rebecca E. Grahanm
Attorney for E mu. G
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empt under AS 47.45015(h), to elect to
receive the dividend either in cash or as
an annuity credit."

Cross references. — For voluntary'
contributions to Alaska Winter Olympics
account, see AS 05.35.100.

Effect of amendments. — The 1988
amendment, effective January 1, 1989, re-
wrote the statement of.e||g|b|I|t¥. and cer-
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the extent that a detailed comparison is
impracticable. .
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(A) the amount of income of the Alaska permanent fund transferred
to the dividend fund under AS 43.23.045(b) during the current year;

(B) plus the unexpended and unobligated balances of prior fiscal
year appropriations that lapse into the dividend fund under AS
43.23.045(d);

(C) less the amount necessary to pay dividends from the dividend
fund in the current year under AS 43.23.055(3);

>d of the administrative proceeding
he scope of appeal is limited to mat-
the administrative proceeding,

nt provisions of AS 43.23.035 apply
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"(b) The department shall prescribe and
furnish an application form for claiming a
permanent fund dividend The apP,Ilca,tl_on
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1984; am § 2 ch 57 SLA 1987; am § 2 ch 54 SLA 1988) onnectid
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misrepresents, exercises gross negligence, or recklessly disregards a the amot

94



STEVE COWPER, GOVERNOR

pn ROY C

/ JUNEAU. ALASKA 99B11-0400
PHONE:: (907) 465-2300
TELEFAX (@07". 465-2399

April 2, 1550

The Honorable Bill Hudson
Alaska House of Representatives
P.O. Bex V
Court, Room 606
Juneau, Alaska SSCl1
Dear Representative Hucsor.:

Vcur bill, HB 500 - "An Act relating to Permanent Fund Divioenas for
Incompetent Individuals is scheduled for hearing in house State
Affairs on April 5. Essentially this is a gcca piece of legislation. It

seeks to adGress a fundamental inequity in the administration of the PFD
program. Uith the recent adoption of 15 AAC 23.135(e), however, the
Department believes this legislation to be unnecessary. Like yourself,
the Department recently came to the conclusion that certain Alaskans,
those loosely defineu as "disableG" under 15 AAC 23.550(6), were unfairly
being excluded from the program due to overly restrictive guiGelir.es.
Through no fault of their ov.n-they were simply unable to complete the
application-some were r.ct completing or filing their application in time
to meet the filing aeaaline. The recent adoption of 15 AAC 23.135(e)
should adequately aaoress this protlem:

15 AAC 23.135(e) If the department does not have a timely filed
application or. file for an individual, that individual or an
authorized representative may submit ar. application for a prior year
dividend, if the ir.aivicual was disabled as cefinea in 15 AAC
23.590(6) during the application period.

| appreciate >cur efforts (HE 3EC) ir. bringing both public anc
legislative attention to this issue. With the new regulation in place,
the department will immediately undertake steps td rectify this very
unfortunate situation.

Sincerely

Hugh rayone
Commissioner

HM:RW:sp
5C-75

cc: All Members of house State Affairs Committee



Register 1990 REVENUE 15 AAC 23.135
=

gible to receive a permanent fund dividend. (Eff. / /

Register )

Authority: AS 43.23.015

AS 43.23.055

15 AAC 23.135. ELIGI3ILITY FOR A PRIOR YEAR DIVIDEND FOR
1990 A.ND SUBSEQUENT YEARS. (a) An individual who has reached
majority, or who has become an emancipated minor, may apply to

the department for a prior year dividend if

(@) the individual had not reached majority or become
an emanicipated minor July 1 of the dividend year for

which the individual is applying;

(2) a complete permanent fund dividend application was
not filed by an eligible sponsor on the individual®s behalf, was
not timely filed, or”solely as a result of competing applications

being filed, was”oaid; and
A"



Register 1990 REVENUE 15 AAC 23.135

) the individual would have qualified as a reside

as described in AS 43.23.095(7).

(b) An individual who qualifies under (a) of this section
must Tfile an application within one year after the individual
reaches majority or becomes an emancipated minor, whichever 1is
earlier.

L

(c) Except as provided 1in (e) of this section, dff the
department does not have a timely filed application on file, in
order to be eligible to receive a dividend, the applicant must
submit”® before July 1 of the year following the dividend year, a
request to reapply and one of the following forms of evidence

that an application was timely filed with the department:

(D a mailing receipt?

(2) a delivery receipt; or

(3) a notarized affidavit in which the aDplicar.t or

applicant®s sponsor states, under penalty of unsworn falsifica—

tion, that the application was timely filed{ and



Register : 1990 REVENUE 15 AAC 23.135

(A) an individual states, wunder penalty of wunsworn

falsification, that the individual witnessed the filing; or

(B) one of the individuals who signed the residency
verification portion of the timely filed application states,
under penalty of unsworn falsification, that the individual
signed the residency verification before the application

deadline.

(d) IT an applicant fil&s, under (c) of this section,
request to reapply along with the required supporting evidence by
September 15 of the dividend year and 1is determined to be eligi—
ble. the department will pay the applicant from that vear®s divi—
dend distribution. IfT an applicant files, under (c) of this sec—
tion, a request to reapply along with supporting evidence after
September 15 of the dividend vyear but before the Julv 1
immediately following the dividend year and 1is determined to be
eligible, the department will pay the applicant from that vear"s
dividend distribution if money is available; if money 1is not
available, then the applicant will be paid from the subsequent

year®s dividend distribution.



Register , 1990 REVENUE 15 AAC 23.145

(e) IT the department does not have a timely fi
application on file for an individual, that individual or an
authorized representative may submit an application for a prior
year dividend.”~if the individual was disabled® as defined in
15 AAC 23.990(6) during the application period. (EfT. /

Register )

Authority: AS 43.23.015

AS 43.23.055

15 AAC 23.145. APPLICATIONS GENERALLY FOR 1990 AND SUBSE —
QUENT YEARS. (a) An individual may apply for a permanent fund
dividend after March 31 but before July 1 of the dividend year on
a form provided by the department. An application postmarked

during that period 1is considered timely filed.

(b) Except as provided in AS 43.23.015(d), 15 AAC 23.155,
pelmanenf-fund
and 15 AAC 23.165, an individual applving for a”~dividend pcymen-
must personally sign the certification of residency and eligibil—

ity contained on the application form.



15 AAC 23.990 Administrative Code Supplement 15 AAC 23.990

15 AAC 23.990. DEFINITIONS. In this chapter, unless other-
wise indicated,

(1) "abode” means one’s home or place of dwelling;

(2) "adult" means an individual who has reached 18 years of age,,
which is the age ot majority under AS 25.20.010, or who is under 18
years of age but because of marriage has reached the age of majority
under AS 25.20.020;

(3) "authorized representative” means an adult who has a suffi-
ciently significant relationship with a child or another adult that
the department is satisfied that the person is applying for the per-
manent fund dividend payment for the benefit of the child or the
adult; "authorized representative” includes an official of a public
agency or a private institution;

(4) "child" means an individual who has not reached the age of
majority under AS 25.20.010 or 25.20.020;

(5) "department” means the Department of Revenue;

(6) "disabled” means physically or mentally unable to complete
and sign an application, due to a visual handicap, serious emotional
disturbance, orthopedic or other health impairment, or due to a
developmental disability that is attributable to mental retardation,
cerebral palsy, epilepsy, or autism; "disabled" does nut mean "in-
competent";

(7) "dividend year” means the calendar year in which the divi-
dend is declared;

(8) "emanicipated minor” means an individual under the age of
18 years who has been declared emancipated by the superior court
of this state under AS 09.55.590, or by a court of another jurisdic-
tion under procedures granting the individual the equivalent sta-
tus;

(9) "individual” means a natural person;

(10) "legal guardian” means a guardian or conservator appointed
by the court under AS 13.26.035, 13.26.045, 13.26.095, 13.26.110,
13.26.112, 13.26.210, or similar provisions of law of this state or
another jurisdiction;

(11) "month" means a calendar month. (Eff. 4/1/89, Register 109)

Authority: AS 43.23015
AS 43.23.055
AS 43.23.095

20
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Residential and Emfjloymenl Alternatives in the Community tor the Handirauned
P O Bov 34197 . luneou. Alaska 99803
Phone i907i 789-7673

January 11/ 1990

The Honorable Bill Hudson
House of Representatives

Pouch V
Juneau/ AK 99811

Dear Representative Hudson:

On behalf of Residential and Employment Alternatives in the
Community for the Handicapped (REACH/ 1Inc.) we offer support
to your legislative efforts toward allowing the Permanent
Fund Dividend application process to be sensitive to the
special needs of disabled Alaskans.

As an agency/ this 1is an 1issue of concern. We have several
individuals who did not receive dividends. Even though they
are certainly eligible/ they are incapable of filling out the
forms on their own. The system fails to take this type of
situation into account. These individuals are penalized as a

result/ leading to further dependence on others to complete
the process on their behalf.

I believe the state owes Alaskans suffering disabilities the
protection from the existing Permanent Fund Dividend applica—
tion process. Many Alaskans are at the mercy of others to
file on their behalf and this 1is the "risk" factor that

should be evaluated for removal/ 1if possible.

If I can be of further assistance or support to you regarding
this issue/ please feel free to call on me anytime.

With regards/

Tied, YYI*iinz/

Rod Moline
Executive Director

RMZ1c



rAE*V: 1 -

|C ADVOCACY SERVICES OF ALASKA
615 East 82nc).Suiie 101 230 South Franklin 250 Cushman. Suite 3H
Anchorage AK9%518 Juneau AK99301 Fairbanks. AK99701
9071344-1002 TDD §_%g 586 1627 TDD f_%?( 456-1070 TDD
cl free 800-470-1234 907) 586-1066 907)456-1080
-ax (907) 349-1002

January 18, 1990

Representative B ill Hudson
P.O. Box V
Juneau, AK 99811

Attn: Landa

Re: Permanent fund dividend checks for people
vith disabilities

Dear Representative Hudson:

| spoke today vith Rod Holine of REACH in Juneau abo-t the issue of
people vith developmental disabilities vho miss filing deadlines for re-
questing their permanent fund dividends. He called me because he vas
avare of a case | recently settled vith Department of Revenue. He
stated that your office is interested in introducing some legislation to
deal vith this problem.

| have enclosed a copy of the briefs in the court appeal that | brought
on behalf of a man vith mental retardation. Basically the facts and is -
sues are set out in the brief of appellant. After this vas filed, the
court remanded the case back to the Department of Revenue for a hearing
to get more facts.

Ve never had a hearing on any of the issues because the State settled
vith my client and gave him his 1986 Permanent Fund Dividend. Subse-
quently the Department also settled vith a client of this agency vho has
a diagnosis of mental illness and had also not applied for a PFD.

| have removed the name of my client to protect his dignity although
this case is a public record.

| vould be happy to provide any more information about this case or any-
thing else that might be helpful to bring about a statutory resolution
to this. | do not think that the current policy of simply settling vith
those claimants vho appeal vill be fair to those vho have no vay of
knoving that this is available.

Sincerely,

Rebecca E. Graham
Staff Attorney





