


Date Referred! January 9, 198j9y I FURTHER REFERRALS! FINa’cE

Data of Committee Action: £ L f]jl

/

The jupTCTARV Committee rocommonde that:

HOUSE BILL NO. 36 [RIGHTS OF CRIME VICTIMS]

MAn Act relating to victims of crime, claims by victims of crime arising
from criminal conduct, and service of process on prisoners; and amending
Rules 32(d)(1) and 35 of the Alaska Rules of Criminal Procedure.”

( be replaced with IS. I_B3|_ ( [AJ a~eMNitlen >

[ 1] have attached amendment(s)

do pass

j do not pass
no recommendation
individual recommendations

j additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ ) fiscal impact [ , fiscal note(s) published:
[ ) Z)LE2 fiscal note
[ 1 zero with analysis [ ) zero fiscal notes(s) published:
SIGNING DQ PASS: SIGNING OTHER THAN DO PASS:

(Do Not Pass, No Recommendation, Amend)



i.(to Referred: », _"o9 Ft £R .KJRALS. r==«ANCIS

Date of Committee Action: 7 |

/
The JUDICIARY Committee recommends that:

HOUSE BILL NO. 36 [RIGHTS OF CRIME VICTIMS)

'*"An Act relating to victims of crime, claims by victims of crime arising
from criminal conduct, and service of process on prisoners; and amending
Rules 32(d)(1) and 35 of the Alaska Rules of Criminal Procedure.”

[ ) the same title
[t/j be replaced with C i~] a nfilf title

[ ] have attached amendment(s)

do pass

do not pass

no recommendation
individual recommondations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
[ ] fiscal impact [ ) fiscal note(8) published:
( ] Z-SXg fiscal note
[ ] zero with analysis [ ) zero fiscal notes(s) published:
SIGNING £Q PASS: SIGNING OTHER THAN DO PASS:

ChelJfihnyCB signatur/l
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*#* ANCHORAGE PARTICIPANT LIST ***

T0: ALL TELECONFERENCE SITES
FROM: INEZ — > ANCHORAGE
SUBJECT: _HB 36 - RIGHTS OF CRIME VICTIMS

. Hil
DATE: JANRUARY 18, 1989

TO TESTIFY:
1.) JANICE LIFNHART  HB 36 AND HB 57

2.)
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COMMITTEE: Subject of meeting

HOUSE JUDICIARY

DATE I-if5£7
NAME ADDRESS  futt sasress prease ] PHONE. REPRESENTING  2+yiay

WHICH.BILL?
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COMMITTEE Subject of meeting:

HB 132 Minimum Penalty for Joyridina
SB 26 Minimum Penalty for Joyriding

HOUSE JUDICIARY

DATE* February 14, 1980 HB 76 Fish and Game License Agents
Unfinished Business.
S I GN_ I N HB 36 - Victim"s Rights
HB 130- Penalties for Repeated Thefts
NAME ADDRESS ruLL aooress pLease PHONE . REPRESENTING PO TR ANT
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COMMITTEE: SUbJeCt of meetlng

HOUSE JUDICIARY 36 - Rights of Crime Victims

DATE HB 58 - Fire Protection
+ February 13, 1989 HB 148 - 1989 Revisor"s Bill

HB 130 = Penalties for Repeated Thefts
Official BaaUaaa S I GN_ I N

NAME ADDRESS ot aooess pLease . PHONE .  REPRESENTING %{ﬁ#gﬁ;‘
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Official Bm (mm

NAME

COMMITTEE:

HOUSE JUDICIARY

February 9, 1989

SIGN-IN

ADDRESS FULL ADDRESS PLEASE

Subject of meeting:

HB 36 - Victims Rights
HB 58 - Fire Protection

HB 102 - Extending Board of Gov"s/Bar Assi

PHONE .  REPRESENTING ~ Poresti

WHICH BILL?
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COMMITTEE Subject of meeting:

1© 3fl
HOUSE JUDICIARY

An Act relating to victims of crlmo, claims
by victims oT crlmo arising from crimlinnl

conduct, nnd service of prm-csa on prisoneru
DATE"'nmrsday, I-ohrnary 2. IUHO

and amending rule 32 (d) (1) and 35 of
the Alaska Rules of Criminal Procedure.
Ochu| Bh Um S I GN_ I N Unfinished Business.
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1029 TECISATIVE sion puBLisHDATE,
FISCAL NOTE

REQUEST:
Revision Dale:  February 16, 1989 Agency Affected: -Department of Liv
Title :"An Act relating fn rhe rtphtg BRU: Prosecution

entitlements. ..due to the victims nf trimes... 1

Sponsor:  House Judldarv Components - Third .InrHrtnl THgfr 1nt

Requestor: Honse_Judlclar.y. Fourth Judicial District

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES 144.4 ]l 1444 144.4 144.4
TRAVEL 5.6 7.0 9.1 12.6 9.8
CONTRACTUAL _  46.6 47.5 ' 69. J 59.3
SUPPLIES 10.0 7.6 8.2 8.8 8.8
EQUIPMPT 515 -0- 0. . 0-
LAND & STRUCTURES - —

GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- 238.1 206.5 217.6 235.1 222.3

CAPITAL

REVENUE

FUNDING: (Thousands of Dollars)

GENERAL FUND -0- 238.1 206.5 217.6 235.1 222.3

FEDERAL FUNDS
OTHER
TOTAL

POSITIONS:

FULL-TIME -0- 4.0 4.0 4.0 4.0 4.0
PART-TIME

TEMPORARY

ANALYSIS :  (Aaacha separate page if necessary)

Please see the attached analysis.

Pr.epa.red by: Richard |. Pegues, Director PW, e 465-3672
Division ;. Adcliristrative S*rvic>g Division Dale: Fehrunrv 16. 1989
Approved by Commissiorler: ' Sougraf 8. Holly. atty, con.  Dale:February 16. 1989
Agency: Department of l.aw v
Distribution (bz_preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget .
Impacted Agency(ici) page-------- of ——



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. cshb 36(j»d)

The committee substitute for HB 36 makes changes to the bill,
requiring revision of the Department of Law"s fiscal note, which was
originally submitted on November 10, 1988.

Section 9 of the bill adds a new subsection to AS 12.61 that
requires that upon request of the victim of a felony, or a domestic
violence assault, the prosecuting attorney shall: (1) confer with the
victim about the victim"s testimony before the trial of the defendant;
(2) give prompt actual notice to the victim of the defendant’s
conviction and the crimes of which the defendant was convicted,
including advising the victim of his or her right to make a written or
oral statement for use 1in preparation of the defendant®s presentence
report, and including advising the victim of his or her right to appear
personally at the defendant®s sentencing hearing to present a written or
oral statement, and advising of the address and telephone number of the
office that will prepare the presentence report, advising of the time
and place of the sentencing proceeding, and advising of the types of
information that a victim may include in a statement a victim provides
for a presentence report or a sentencing hearing.

This section would also require that the prosecuting attorney
notify the victim in writing of the final disposition of the case within
30 days after final disposition of the case. It appears that notifica—
tion of final disposition would be required at both the trial and appel—
late levels. Similarly, a preceding section grants the right to victims
to be informed by the prosecuting attorney at any time after the
defendant®s conviction of the record of all the defendant®"s convictions.

Currently, about 18,000 now criminal mattcrn arc referred to

the department®s criminal division each year. It is estimated that of
this number, about 2,000 are felony cases covered by this bill.
Furthermore, many felony cases have multiple victims. Although the

department does not keep separate statistics for misdemeanor domestic
violence assaults, it 1is believed that there are about 300 of these

offenses, each year. Consequently, this bill has the potential for
generating a substantial body of new work at all of the department”s
prosecution offices. Most of this required work would be handled by
paralegals and legal secretaries. The requirement for prosecutors to

confer with victims before the trial of the defendant in felony and
domestic violence assault cases, is generally already being met.

The majority of the new work, however, will occur at Anchorage
and Fairbanks because of the higher number of covered crimes at those
locations. It will therefore be necessary to add & leg. secretary at
both Anchorage and Fairbanks to handle the additional workload that will
be caused by this section of the bill, at a start up cost of $95,300, and
recurring annual costs of $80,600, thereafter.

Section 24 cf the bill would amend AS 44.23.020(b) to
establish and maintain an assistance program, within the Department of



CONTINUATION of FISCAL NOTE ANALYSIS

For Dill/Resolution No. c¢shb 36fJud)

Law, to ensure that crime victims receive information about the rights,
entitlements, and services that are provided by law. It is anticipated
that the department would employ a full-time senior paraprofessional,
together with a full-time clerk typist, to develop and operate a citizen
volunteer victim assistance program. The paraprofessional would be
responsible for recruiting, organizing, and guiding volunteers
throughout the state to provide information and assistance to victims of
crimes.

During the first year, staff work will be devoted to
developing and establishing the program at five locations having
superior courts. Initially, volunteers will be recruited and trained at
Anchorage, Bethel, Fairbanks, Juneau and Nome. Each year thereafter,
three or more new sites will be added, until volunteer groups are
established in all 15 locations where felony trials are regularly held.
Fiscal note costs for the volunteer programinclude 5.0 for start up
training at each location, except for Anchorage where 10.0 will be
required. Annual recurrent training will <cost 2.5 for -each site.
Travel costs include two onsite visitations by the victim assistance
coordinator during the first year®s operation at each site, dropping to
one onsite visitation per location, after the first year. Other costs
include printing, mailing, communications, and word processing. This Iis
an important element because of the necessity to keep volunteers fully
updated and informed. Costs will be about 0.5 per location. In
addition to the efforts the department makes, the success or failure of
the volunteer program will be determined, in large part, by the efforts
of individual volunteers. Although the department cannot assure the
success of a volunteer program, it will certainly attempt to accomplish
this goal. It should also be pointed out that the state will be
financially liable for any claims that result from che operation of a
state sponsored volunteer assistance program. Lastly, the estimated
annual operating cost for the volunteer assistance program will be
$142,800.



CONTINUATION

For Dill/Resolution No.

Fiscal

Prosecutor Responsibilities

of FISCAL NOTE ANALYSIS

¢5HB 36

Summary - CSHB 36

Volunteer Programs

Assoc Clerk
Leg Sec I1(Anc) Leg Sec I(Fai) Atty. 1(Anc) Typist(Anc)

Per Svcs 32.3 34.2 48.0 29.9
Travel -0- -0- 5.6 -0-
Contractual 4.1 4.1 35.1 3.3
Supplies 1.8 1.8 3.7 2.7
Equipment 8.5 8.5 6.0 8.5
TOTAL 46.7 48.6 98.4 44 _4

p;ge a of 1

TOTAL

144 .4

5.6

46.6

10.0

31.5

238.1



Position Title Mo. of Positions Range/Step Harg. Unit

Legal Secretory 1 . 1 1WILL i
Time Stilus Staff KfoiilFn Location Flection Districl
PPT 12 Anchorage 8/9/10/11/12/13
» Justification
Tyjie nf nxixndiiiiie Amount
1 2 3 Titln fnl1l-11me position In needed to provide for
Silasv 22.020 the victim notification nnd Iiaison requirementn
Hrchill 10,256 e of the proponed victims*" rights hill. The
10 ninin Pay »//MHStikiSl granting of rights to victimn to he Informed of
Qilier the dntcn of all criminal proceedings involving
Tolil Personil Services 32.276 the defendant relating to tlie case In which the
Tuvel _0- victim 1is I_nvolved, to provide oral and written
Contractual 100 stajcements in respgct tf) _prcsentence reports, and
Commodities 1800 no_tls:e of fl_nal dISp(_)SItIOI’l In several thousc’_:md
bautptnenl H"son crlrIur]aI trials, will cause a substant!al
Uther : additional workload for the state"s prosecution
Tolil Cost 66.676 support staff.
' I Allocation to the Legal Secretary 1 clans s
Funding Soutce (or Tutil Cost recommended hecntiGO of the targe amount of written
Pedenl Receipts 1002 notice to he handled, and the need to provide
O. P. Mitch 1003 accurate, timely case scheduling and victim"s
General Fund 1004 66.6/0 rights Information to victinms.
I-A Receipts 1006
CIP Receipts 1061
Other
* 9

RequeSt FOI‘ Agency Department of Law FY 90

DRU Prosecution

New POSition . rRZfIESEdiDa:;t v

Component Third Judicial Olotrict



No. of Poiiiioni Range/Step 1015 Ilarg. Unit e

Poiiliun Till
0 ¢ LcR.nl Secretory |
Time Slitill sarcrar Location Flection Ditlricl
FET 12 Fairbanks 19/20A /21
Juilificalion
Tyt>c o( luiKmliiute Amount

1 2 3 This full-time position In needed to provide for
salary 23,628 the victim notification and liaison requirements
flenefili 10,615 Ly of the proposed victims™ rights Dbill. The

B T p,ranting of rights to victims to he Informed of

Premium Pay
the dates of all criminal proceedings 1involving

Oilier
Tillal Personal Service* wnj e the defendant relating to the cate in which the
Travel U victim is involved, to provide oral and written
Contractual e statcements i[1 respgct tf) _prese_ntence reports, nnd
Commoliiiei L 800 no’_u(_:e of flpal dlsp93|t|on in several thousrfmd
lujuiprnenl H' il criminal trials, will cause a substantial
Uilter - additional workload for the state™ prosecution
Tolal Coil 65 663 support stnff.
. Allocation to the Legal Secretary 1 class in
__|__-I_m__I;I_I_r_‘Eq_SOUI’CE for Tout Cail recommended because of the large amount of written
Federal Receipt! 11882) notice to be handled, and the need to provide
génpérz»ll-ﬂr;d 1004 AH 663 accurate, timely case scheduling and victim"s
) ‘ righto information to victims.
I-A Recei|H» 1006
CIP Receipt! 1061
Olher

Department of Law FY 90
Agency

Request For prosceut fon
New Position ietrice. Pase 2 of ¢

Component Fourth Judicial



Position Title—— a - bocintc Attorney
Time Stilus Slal'f Moitha

I'FT 12

Type of Ex>endiltirc

1 2
Salary 36,920
Benefit! 13,065
Premium Pay
Other

Total Personal Scrvjcej
Travel
Contractual
Commodities
Equipment
Uther

Tolal Coil

o % I- Vim u.

Fnndi : Source for Tolal Cost

Federal Receipt! 1992
« 1LMs 1003

General Fund 1004
I-A Receipu 1006
CIP Receipts 1061
Outer

Agency
BRU

Request For
New Position

Component

Amount
3

6/,96 5

5.600
35,100
3.700
6.000

98 1365

-98.365.

Department of Law

Prosecution

No. of Poiitiona Range/Step JJA llarg. Unit
Location Election District

Py

Ancltorngc 8/9/10/11/12/13

Justification

TItis senior paraprofessional position is needed to
coordinate and guide victim assistance volunteers
throughout the state. Starting with five
locations in FY 1990, the position will be
responsible for recruiting volunteers who will
provide 1information nnd assistance to victims of
crime. The position will be responsible for
establishing and developing the program on a
statewide basis. Volunteer groups will eventually

be located 1in 15 communities. The position will
develop and maintain operating manuals and
victims” rights information brochures and
pamphlets.

FY %0

Page 3 of

Third Judicial District Revucd Dale



Position Title Elerk Typist ITH
Tine Stilus Staff Months

PFT

Tyjx: of Expenditure
1

Salnrv

tlenefits

Premium Pay
Other

Total Personal Services
Travel
onltactual
Commodities
Equipment
Uther
Tolal Cost

Funding Source for Total Cost
Federal Receipts 1002

0. F. Match 1003
Geoeral Fund 1004
| A Receipts |006
CIP Receipts 1061
Other

Request For
New Position

12

20,136
9,768

Agency
DRU

Component

Amount

3,300
2.700
H. 1i()(

66.606

66,606

mlkpaEt.mcin of.Law.

Prosecution

Third Jutilelal

Location

Dlstr let-

No. of Positions * Range/Step Darg. Unit seU
Flection District
Anchorage 8/9/10/11/12/13

Justification

Thin position is needed to handle typing, filing
and communications for the volunteer wvictim
assistance coordinator and the wvolunteers at
various volunteer sites throughout the state.
Timely updating and transmittal oi operating,
policy, anu training guinea is an ongoing process,

wnictt will ue very important to cue operation or a

volunteer program. inis position win ne

» responsible for all of the clerical tasks
P11 till. L QI

FY 90

Page 4  of
Revised Dale
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STATE OF ALASKA 30) version: "F.J15.J,

1989 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE

Revision Dale: Agency AlTected: Health & Social Services
Tide: An Act relating to victims gru - Vouth~ Services

of crime....

sP°nsor: DonleVi Grucnhp-rg . r.h nl . Components :

Requestor:

EXPENDITURES/REVENUES: (Thousands of Pol lan)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
ERUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING - 0- - 0- - 0- - 0- U ;-

CAPITAL -0- -0- -0- _0_ - ol —o-
REVENUE -0- -0- -0- -0- _ g _0-

FUNDING:  (Thousands of Dollars)

GENERALFUND
FEDERAL FUNDS
OTHER

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS : (Attachd separate page ifnecessary)

This bill has no fiscal impact on the agency.

Prepared by : Yvonne H. Chase, Director .465-3170
Division: Familly & Youth Serwroe$-, Date: 254 * ¥ f
Approved by ComATBESBOORE!. . Date: «1/tb f
Agency: Department of HeMth & Social Services 7/

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requestor

Office of Manageroe tand Budget , ,
Impacted AgenCy(ies) FO8C woemte ) f emeemeeee
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STATE OF ALASKA 81LL VERSION: CSHB 36 (Jud)
1989 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE

REQUEST:
Revision Date: 1/18/89 _ Agency Affected: Public Safety
Iltle: "An Act relating to. victims of 8RU: Council on Domestic Violence
crime, claims bv victims_of crime..." and Sexual Assault.-————————————__
Sponsor: Rep. Donlev. et al. Component:

Requestor: House Judiciary
EXPENDITURES/REVENUES: <Irhousands of Dollars) <Inflatlon not Included)

OPERATING FY 89 FY 90 Fy 91 FYy 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
CAPITAL -0- -0- -0- _0- -0- -0-
REVENUE -0- -0- -0- —0- -0- _0-

FUNDING: (Thousands of Dollars)

GENERAL FUfto
FEDERAL FUNDS

OTHER

TOTAL -0- -0- -0- —0- -0- -0-
POSITIONS:

FULL-"tIME-————— 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 m 0 0

ANALYSIS: (Attach a separate page If necessary)

The Judiciary committee substitute establishes a "victl* and survivor
assistance program”™ In the Department of Law rather than In the Department
of Public Safety. The revised bill Is not expected to have a fiscal Impact
on the Department of Public Safety.

Prepared by: Gavle A. Horetskl Phone: 465-4322
Division: _Qmce_of the Commissioner Date: 1/18/89
Approved by Commissioner:/~_ /" V1Arthur rngllsh Date: 1/A8/89
Agency: Department of Public Safety

page Lof__L_



1og9 TECISLATRVE $E8sion

REQUEST:

Revision Dior
Title;An Act relating to victims ot

crime."
Sponsor: Heps. Donley, Uruenberq
Regquestor:
EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATINO FY 89 FY 90 FY 91
PERSONAL SERVICES TR 109.6 “TFLTS
TRAVEL 3J i -
CONTRACTUAL - 0.3
SUPPLIES -
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATINO 119.3 119.3 119.3
CAPITAL | 0 0 0
REVENUE 0 0 0
FUNDING:  (Thousands of Dollars)
GENERAL FUND 119.3 119.3 119.3
FEDERAL FUNDS
OTHER
Y 119 n ,yj ily.3
POSITIONS:
FULL-TIME 2 2 2
PART-TIME
TEMPORARY .
ANALYSIS @ (Anach a separate page if necessary)

See Attached.

w E,
Breparedby AS;£E_rY_'Et. irjilght(;n, I_Jirector
- ="Administratilve Services
VIon UV VRS
Approved by Commissioner: C |
Agency:__ corrections
Distribution (bz,preparer):
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agency(ica)

BILL VERSION:  H-B- 36
PUBLISH DATE: _ 1-9-89

FISCAL NOTE

Department of Corrections

BRU: Administration < Support

Components

FY 92 FY 93 FY 94
man; " 109.6 109,6
3.4 3.4 3.4
b.3 6.3 6.3
119.3 119.3 119.3
0 0 P
0 0 0
119.3 119.3 119.3
10 .19.3
2 2 2
465-3376
- Phone:,
SU Date: _ 1-18-89
Date: _ 1-18-89

page



FISCAL MOTE
House ~ill 36
Page 2

The Department of Corrections would experience fiscal 1impact due
to longer parole hearings that would be necessary. The increases
are in per diem and daily fees paid to board members and overtime
for correctional officers providing security. (Sec. 13)

Additional costs will be required to accomplish the service of
process cn prisoners (Sec. 2) and to accomplish notifying victims
of motions to reduce sentences (Sec. 8). This fiscal note proposes
to set up a centralized victims ™ right unit consisting of two
experienced probation officers. ($54.0 X 2 = $108.0)

Sec. 13. Per Diem

+ 3

Board Member Compensation + 6.
Correctional Officer OT 1
1

Sec. 2 & Sec. 8. 2 Probation Officers $108.



o S 0 ko A
FISCAL NOTE

REQUEST:
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CONTRACTUAL
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This bill has no fiscal impact on the agency.
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A”vcd by ;
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STATE OF AL> VA BILL VERSION: HB36

1599 LEGISLATIVE oESSION PUBLISH DATE:
REQUEST:
Revision Dale: AgencyAffected: Department of Law
Tide :"An Act relating to victims of BRU: Prosecution

crimes..."
Sponsor: Reor. Donley Components -Third Judicial District,
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EXPENDITURES/REVENUES: (Thousands of Dollin)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES 67.3 69.3 71. A 73.5 75.7
TRAVEL -0- -0- . .. -0- -0-
CONTRACTUAL e.2 8.A Z.t J.Q 9.3
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TOTAL
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TEMPORARY

ANALYSIS : (Attacha separate page ifnecessary)
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CONTINUATION of FISCAL NOTE ANALYSIS
For Dill/Resolution No. H9.36---

Section 12 of HB 36 adds new section* to AS 12.61 that
require that upon request of the wvictim of a felony crime, the
prosecuting attorney shall: (1) confer with the victim about the
victim®s testimony before the selection of the Jury and the trial of the
jefendant; (2) give prompt actual notice to the victim of the
defendant®"s conviction and the «crimes forwhich the defendant was
convicted, 1including advising the victim of his or her right to make a
writtenor oral statement for use in preparation of the defendant”"s
prosentence report, and including advising the victim of his or her
right toappear personally at the defendant™s sentencing hearing to
present a written or oral statement, and advising of the address and
telephone number of the office that will prepare the presentence report,
and advising of the time and place of the sentencing proceeding.

Section 12 would also require that the prosecuting attorney
notify the victim in writing of the final disposition of the case within
30 days after final disposition of the case. It appears that notifica—
tion of final disposition would be required at both the trial and appel—
late levels. Similarly, Section 11 grants the right to victims to
obtain from the prosecuting attorney at any time after the defendant®"s
conviction a copy of the record of all the defendant®s convictions.

Currently, about 18,000 new criminal matters are referred to
the department®s criminal division each year. It is estimated that of
this number about 2,000 felony cases that the department prosecutes
involve crimes having a victim that 1is a natural person. Many felony
cases have multiple victims. Moreover, 1in cases where the victim haa
died, is a minor, or is Incapacitated, the term victim Includes a
spouse, parent, child, brother, sister, aunt, uncle, parent-in-lav,
brother-in-law, sister-in- law, or legal guardian of the victim.
Consequently, this bill has the potential for generating a substantial
body of new work at all of the department®s prosecution offices. Moat
of this required work would be handled by paralegals and legal
secretaries. The requirement for prosecutors to confer with victims
before the selection of the Jury and the trial of the defendant 1ia

generally already being met.

Tha majority of the new work, however, will occur Anchorage
and Fairbanks because of the higher number of felony crimes at those
locations. It will therefore be necessary to i»dd a legal secretary at

both Anchorage and Fairbanks to handle the Increased volume of paperwork
chat the bill will cause.

page 1 of 1



CONTINUATION of FISCAL NOTE ANALYSIS
For Dill/Resolution No. HB 36

Fiscal Sunnnarv - HB 36

Pers. Svcs. Contractual Supplies Equip. Total
Anchorage
Legal Secretary 1 33.1 4.1 1.8 8.0 47.0
PFT
Fairbanks
Legal Secretary 1 34.2 4.1 1.8 8.0 48.1
PFT
Total 67.3 8.2 3.6 16.0 95.1

Costs beyond FY 90 include a 3 percent annual inflation factor, less
one-time costs.

P3e of 1
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Poiiion Till Legal Secretary |1
Tune Suiu* Siiff MoolKj

PFT 12

Tyi>e of Expendiiute
1

Benefit
Pianiurn P*y
Qiher
Tolil Penontl Servicey
Tiivel
COfIUKIUII
Commodities
Equipment
Ulher

Toul Con

Funding Source for Tolil Coil
Fedet*! Receipt! 1002

C. F. Much 1003
Genai] Fund 1004
I-A Keceipu 1006
CIP Receipts 1%1
Cther

Request For
New Position

Amount
2 3
22.716

-
101A12 | | I

47.028

Agency IKBFIEtacnC-g.F-lifly

BRU Prosecution

No. of Ro*tlou Rm r*/Si*p 108 Wl- Lhit GGU

Locilion Election Diiuici
Anchorage 8/9/10/11/12/13
Juilificilion

This full-time position 1is needed to provide tor
the victim notification and liaison requirements
of HB 36. The granting of rights to victims to be
Informed of the dates of all criminal proceedings
involving the defendant relating to the case in
which the victim 1is involved, to provide oral and
written statements in respect to presentence
reports, and notice of final disposition in
several thousand criminal trials, will cause a
substantial additional workload for the state"s
prosecution support staff.

Allocation to the Legal Secretary 1 <class is
recommended because of the large amount of written
notice to be handled, and the need to provide
accurate, timely case scheduling information to
victims.

Component Third Judicial District



Poiiiion Tille Legal Secretary | No. of Foiiitkdu Range/Slep 108 Bug. Unit oGl

Tlme S“rl.“ Stlff MofitKi |>0c*tion che(|0n Diilricl
PFT 12 Fairbanks 19/20A/21
..... *nm sttt "WML o
Juilificilion
Type of Expenditure Amount
1 2 3 This full-time position 1is needed to provide for
Salary 23 628 the victim notification and liaison requirements
Hencfilt 10.615 of 1IB 36. The granting of rights to victims to be
Premium Pry ’ informed of the dates of all criminal proceedings
Other involving the defendant relating to the case in
Total Perinnil Servicei 3¢.2A3 which the victim Is Involved, to provide oral and
Trxvel _0- written statements in respect to presentence
ConUactutl 4.100 reports, and notice of final disposition 1in
Cominodiliet ’ several thousand criminal trials, will cause a
Equipment 8 0Uo substantial additional workload for the state’s
Uiher . prosecution support staff.
Tolxi Cost
48,143 Allocation to the Legal Secretary | class is
Funding Source for Toul Coil recommended because of the large amount of written
den g‘ notice to be handled, and the need to provide
(EeFenMLT:ISeIp“ %ggé accurate,timely case scheduling information to
General Fund 1004 48.143 victins.
I*A Receipu 1006
CIP Reccipu 1061
Other

T e*> mim!

> "ee > 5 °° v

Department of Law

RequeSt For hoeney Prosecution
New Position o

Component Fourth Judicial District
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FISCAL non

Bill Vsrsion: KB 36
REQUEST: Publish Dats:
Ravision Datai Agenoy Affsoted: Alaska Court flyatan
Titlat ...victims of crime, claims by BRU: Trial Courts

victims.._.|] and sarviea of procass
Sponsort Donley, Gruenberg, Bouchar... Componentsi

Requestor:

EXPENDITURES/REVENUESI (Thousand* of Dollars) *

OPERATING ... FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
Psrsonsl ServiCes e e e e ————————————————
I8 =Y/ =1 1
LR I 1 A = o2 o - R
Supplies e —————————————————————————
o U8 111 o
Land @ SErUCTUT AT e e s sbe s st e b e s sbe s sree e e —————
L N IR T T o I 10 2 RS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
# a e e e tea e e e e e e e e a a a a tees
Ni*v: tioes e * e e e e a e a a = e s eat e a e e

FUNDINGI r(Thousands of Dollars) St e ot

General Funds 0.0 0.0 o.o 0.0 ©,° 0.0

Pederal Funds

Other

TOTAL 0.0 O(‘DO 0.0 0.0 omo ce O
« t

positions:.;;

Full-time

Part-tIme oo i i f i d i ddccceceaeaeaeaaaaan
Temporary - - - e e e e meeemaememaaaaa
ANALYSIS: (Attach a asparate page i1f necessary)

No fiscal impact.

Prepared by: anaral counsel Phone: 264-8228
Division: Data: 01/17/89
Approved by: Snowden, Tl, Administrative Director Data: 01/17/89
Agency: Ilaska Court System

Distribution (by preparer):
Legislative Finance
Legislative Sponsor

Requestor
Office of Management 6 Budget

Impaoted Agenoy(ies)
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STATE OF ALASKA BILL VERSION: M Jt. i

1989 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Ere siop ,Date . Agency Affected: _Rubllc.Safety
r An aCt FEI [m [ ydCI m OT BRU: Council on Domestic .V.lol"nce
crime, claims bv f-CLitlie = 1 and Sexual Assault
Sponsor: Donley. Gruenbergj‘_fu_AJ Component:
Requestor: Judiciary
EXPENDITURES/REV INUES: (Thousands of Dollars) (Infla tion not Included)
OPERATING Fy 89 Fy 90 Fy 91 Fy 92 Fy 93 Fy 94
mwTrn services 66.6 66.6 65.6 66.6 66.6
TRAVEL 9.0 1$.0 18.0 18.0 18.0
CONTRACTUAL 35.0 53.0 71.0 89.0 95.0
SUPPLIES 1.0 1.0 1.0 1.0 1.0
EQUIPMENT 6.4
LAND b STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 118.0 135.6 - 156.6 174.6 180.6
CAPITAL
REVENUE
FUNDING: (Thousands of Pollars)
GENERAL FUND 118.6 136.6 156.6 IN T 1A0T
FEDERAL FUNDS
OTHER
TOTAL 118.0 135.6 156.6 174.6 180.6
POSITIONS: \
FIJLL-TIHE 1 1 i T 1
PART-TIME 1 i ) i i '
TEMPORARY
ANALYSIS : (Attach a separate page If necessary)

Section 19 establishes a victim assistance program In the Department of
Public Safety. This program Is to consist of a victim assistance supervisor
and volunteers.

The Tfirst year will be devoted to developing ar.d establishing the vic-
tim assistance program. Volunteers are to be recruited for five Superior
Courts In the first year: Anchorage. Juneau. Nome. Fairbanks and Bethel.
Personnel consists of an Associate Coordinator (Range 18. at 52.8) and a
half-time Clerk/Typist 11l (Range 8. at 13.8). Travel funds are for the
Victim Assistance Supervisor to make two trips to each site. Contractual

Prepared by: Barbara Hlklos?ft”® Phone: 465-4356
Division: Council on Domestic ~Violence and Sexual Date: 1/12/89
LASSAUIL Ferym

Approved by Commissioner rthur Engllsh Date: / 7

Agency: _QmrJtmeol-pf PUb"L\C 5aey

page_L_of_J_



Includes 30.0 for training of volunteers. Training will be on-site at each of
the five sites. Other contractual costs are telephone, printing of brochures
and other materials, etc. (6 0). Supply money Is for the purchase of program
and office supplies. Equlpmert unds will be used to purchase a computer to
keep track of volunteers and word proces Ing.

In future years, training costs will Increase as new sites are added.
There are fifteen communities with a Superior and/or District Court. It Is
anticipated that three sites could be added each year. Training Is projected
at 6.0 per site. Also, staff travel costs will Increase as sites Increase.



BRIEF SECTIONAL ANALYSIS OF HB 36 "Victims of Crime"

Sec. 1. provides a short title.

Sec. 2. allows for service of process on the commissioner of
corrections -~>n behalf of a prisoner; provides that the
commissioner must give the prisoner a copy of the summons
within 10 days; provides for an affidavit showing that the
commissioner did so; allows the court to extend time to give
the prisoner an opportunity to defend himself; and holds the
state not liable for the failure of the commissioner to comply

with the section.

Sec, 3. provides exemptions to the Alaska Exemptions Act
(exempting property from civil levies). This change would
give a creditor access to all property of a felon except for
$1500 in personal goods, clothing, books, musical 1instruments
and family heirlooms, and another $1400 in professional
instruments and tools.

Sec. 4. delineates how a claim against property covered in
section 3 is to proceed.

Sec. 5. further provides procedure for levying a claim.

Sec. 6. amends "Insanity and Competency to Stand Trial™
statutes to require notice to the victim, guardian or
survivors if the status of the offender is going to change,
provided the victim has asked for notice and maintains a
current address of record with the commissioner.

Sec. 7. amendj "Sentencing and Probation" statutes by adding
two new provisions to the "Victims Impact Statement", that the
victim can give a statement to the presentence 1investigator,
and that a written statement may be included in the report.

Sec. 8. amends "Modification «f Sentence"™ statutes to require
the court to notify Dept, of Corrections if an offender files
a motion to reduce sentence. Corrections must then notify the
victim, if the victim has requested to be notified, so that
the victim may comment on motion. The court then must give a
copy of the victim"s comments to the offender, and must then
consider both the victim®s comments and the offender"s
response to them. The victim 1s responsible to keep on file
with Corrections a current address, which Corrections must

keep confidential.

Sec. 9. amends the definition of "victim"™ to include aunts,
uncles and in-laws.

Sec. 10. ties the definition of "crimes against a person" to
that in AS 33.30.901 (SEE ATTACHED].

Sec. 11. adds to the list of victim"s rights the right to make
comment for presontence report, and the right to obtain a
record of all the defendant®"s convictions.



HB 36 - Page 2

Sec. 12. requires the prosecuting attorney to confer with the
victim before jury selection, and before presentencing. Also
requires him to notify victim at time of convictions, and of
final disposition. Subsection (b) requires that notice that
the victim can provide a statement must inform the victim that
the statement can include explanations of physical, emotional
and psychological harm, economic loss, property damage, need
for restitution or compensation and a recommendation for
appropriate sentence.

Sec. 12. further prohibits interference by a victim®s employer
Iin the victim"s attendance in court, and provides penalties if
a violation of the section occurs.

Sec. 13. amends the right of a victim to participate in parole
board hearings.

Sec. 14. amends a requirement of the parole board to notify a
victim regarding the disposition of a request for parole.
Changes "before release date"” to "as soon as practicable.”

Sec. 15. requires the commissioner to provide to the victim
the address of a parolee, if the victim asks for it, and if
the victim needs i1t for a civil action.

Sec. 16. makes a technical change necessitated by section 17.

Sec. 17. requires the parole board to send a copy of an
application for executive clemency to a victim if the victinm
requests It, and keeps a current address on file.

Sec. 18. requires the commissioner to notify the victim if the
offender gets out of jail through escape, furlough,
restitution center or early release program.

Sec. 19. amends the powers and duties of the commissioner of
Public Safety to set up a victim assistance program, with one
department employee and a staff of volunteers, and further
delineates what the victim assistance supervisor would do.

Sec. 20. gives a victim of an offense committed by a minor the
right to ask the court to attend hearings. Also requires the
Department of Health and Social Services to assist the victim
In preparing the request.

Sec. 21. amends Rule 32(d)(1) of the Alaska Rules of Criminal
Procedure regarding presentence report. Previously the report
was not submitted to the court until the accused was found
guilty, or pleaded guilty or nolo contendere. Under this
change, the report 1is available to the court, regardless of
plea.

Sec. 22. amends Rule 35 to accomodate changes made in statute
relating to modification of sentence.

Sec. 23. provider that changes made in the bill do not apply
to crimes committed before the effective date of the Act.



§33.30280 Probation, risons, and Prisoners §33.30901

Sec. 37.30 280. Credit for labor while imprisoned [Repealed, £ 6 ch
53 SLA 1982)

Sec. 33.30.281. Crime against sentenced prisoner. A person
who commits a crime against a sentenced prisoner ispunishable as if
the prisoner was not sentenced and incarcerated. (86 ch 838 SLA 1986>

Secs. 33.30.282 — 33.30.290. IRepealed. § 12 ch 88 SLA 1986.)

Sec. 33.30.291. Treaties. Ifa treaty in effect between the United
States and a foreign country provides for the transfer or exchange of
prisoners sentenced to serve a term of incarceration 1 the country
where they are citizens or nationals, the commissioner may, on behalf
of the state and subject to the terms of the treaty, consent to the
transfer or exchange of prisoners and take any other action necessary
o initiate the participation of the state in the treaty. (86 ch 88 SLA
1986)

Sec 33.31 300 — 33.30.900. [Repealed. § 12 ch 8S SLA 1986.)

Sec. 33.30.901. Definitions. In this chapter, unless the context re—
quires otherwise,

(D "center'" means a correctional restitution center;

(@ "commissioner" means the commissioner of the Department of
Corrections;

(® "community service" means work on projects designed t0 reduce
or eliminate environmental damage, protect the public health, 0r im—
prove public services, lands, forest*, parks, roads, highways fecilities,
or education: community service may not confer a private benefit on a
person except as may be incidental to the public berefit:

@ "correctional fecility’ or "fecility’ means a prison, jail, camp,
farm, half-way house, group home, or other placement designated by
the commissioner for the custody, care, and discipline of prisorers; a
"'state correctional fecility’ means a correctional fecilityowned or run
by the state;

(B) "court means the supreme court, the court of appeals, the supe—
rior court, the district or magistrate court, or a justice or judge of a
court;

(6) "crime against a person means a crime as sst out inAS 11.41.
except custodial interference under AS 11.41.320 and 11.41.330; or a
crime against a person in thisor another jurisdiction having elements
substantially identical to those of a crime as st out in AS 11.41,
except custodial interference under AS 11.41.320 and 11.41 330;

(7) "department means the Department of Corrections;

D2 o*H k tkdt*
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUH February 2, 1989
SUBJECT: CSHB 36 ( )
TO: Representative Max F. Gruenberg, Jr.

Co-Chair, House Judiciary Committee

FROM: Jack Chenoweth
Legislative Ct”*wrel

This draft

(1) revises bill section 1 to incorporate a service of
process approach based on the Department of Cor—
rections *draft regulations;

(2) incorporates, in i1ts bill sections 6 and 26, the
Michigan approach to determine priorities among victims
and their representatives, relations, and survivors;

(3) eliminates references to "survivor" (except in the
bill title) where it appeared iIn the previous version;

(4) makes miscellaneous changes 1identified by the work—
ing group.

Please review bill section 6 (the companion section 26 1is
similarly structured). |1 identified a priority system that
gave first priority to the actual victim [AS

12.55. 185(1 1) (A) ], followed by refei .ice to his/her appoint—
ed personal representative [sec. 185(11)(B)], to a person
designated if the victim is a minor, incapacitated, or in—
competent [sec. 185(11)(C)1, and to a seriis of relations if
the victim is deceased (see. 185(11)(D)]. As the working
group agreed, rather than refer to the victim®s "spouse,"

the reference is to the "individual living in a spousal
relationship,”™ a term offered without definition. This sys—
tem is not precisely the order of the Michigan statute, but
it seemed to better fit the tenor of the conversation around
the table. The committee may want to make adjustments.



Representative F. Gruenberg, Jr.
Page 2
February 2, 1989

The conclusion reached in my January 25 memo remains valid:
Because Rule 4(d)(11) of the Rules of Civil Procedure con—
templates service of summons on an officer or agency of the
state for a non-governmental defendant directly into state
statute, 1 included the servjce of summons requirement di—
rectly into state law rather ".han as addition to a court
rule. Since a court rule is not changed or affected, a ref—
erence to a court rule change 1s not necessary with respect
to bill section 1.

I am sending a copy of the bill draft and this memorandum to

Representative Donley, together with the amendments he re—
quested during yesterday®"s work session on the bill draft.

JC:gc
W6/076

Enclosure

cc: Representative Donley (with amendments)
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ciminaL oivision 7 HONE, (o07) 2683028

o OFFICE OF SPECIAL PROSECUTIONS
AND APPEALS
January 30, 1989 1031 WEST 4TH AVENUE, SUITE 318
ANCHORAGE, ALASKA 99501-0993

PHONE: (907) 279-7424
! WD (907)

The Honorable Max Gruenburg
Alaska State Representative

P.O. Box V
Juneau, Alaska 99811

Dear Representative Gruenberg:

During the hearing on HB36, relating to the rights of
crime victims, Janice Lienhart of Anchorage raised a question
about the return of evidence 1in criminal cases. You asked the
Department of Law for an explanation of current procedures”®
relating to the return of evidence. /

Each case referred to the Department of Law by a police
agency must be accompanied by a "Criminal Case Intake and
Disposition™ form. When a case 1isconcluded, the completed form
is returned to the agency from which it was originally received.
As part of the process of closing afile, the* assigned prosecutor
indicates on the form whether evidence may be returned.
Authority to return evidence is routinely given in all cases that
do not go to trial. Where there has been a trial, permission to
return evidence that 1is necessary for a possible retrial is not
routinely given, although proporty that does not have evidentiary
value will be returned.

Thus, i1f a person contacts a district attorney®s office
and asks for the return of evidence, 1n most cases the person
will be referred to the appropriate police agency. In the past,
paralegals provided assistance to people seeking the return of
evidence. However, as a result of vreductions in criminal
division funding, the division has lost several pa* alegal
positions and 1is no longer able to provide the Ilevel of service
to victims and witnesses that they deserve.

As mentioned during the hearing, AS 12.80.050 allows
photographs of property to be introduced in evidence "to the same
extent as 1f the property had been 1introduced as evidence."
Although this statute provides some authority for the return of
property seized as evidence prior to trial, the Department of Law
believes that the statute can only be used in unusual cases. The
problems presented by the statute are:

03 C3ILH



The Honorable Max nheig J®tary 30, 1989
Page -2-

() Where value 1is an issue, failure to preserve the
actual property has been held to violate a defendant®s right to
due process of law. Hatfield v. State, 663 P.2d 987 (Alaska App.
1983) .

(2 To the extent that AS 12.80,050 conflicts with
Rule 901 of the Alaska Rules of Evidence, the rule controls, as
the legislation 1in which the statute was contained did not
receive the required 2/3 vote in the legislature.

(3 To obtain criminal convictions, it i1s important to
provide the trier of fact with the best available evidence. In
the vast majority of cases, physical evidence 1Is more persuasive
to a jury than photographic evidence. Use of photographic
evidence, rather than the actual object, may Jleave jurors with
the impression that the state does not take the case seriously
enough to keep the actualevidence.

(4 Physical evidence stored by police agencies 1is
maintained by a staff of evidence custodians whose job it is
make sure evidence 1s not lost. Photographic evidence has a
greater risk of being misplaced, at the potential cost of the
case, due to the fact that such evidence 1is maintained 1in
district attorney®"s offices, which do not have adequate staffing
to institute acceptableevidence preservation and chain of
custody procedures. See e.g. Dely v. State, Memorandum Opinion
and Judgment No. 1116 (Alaska App. March 19, 1986).

I have asked the Anchorage district attorney"s office
to review the case Ms. Lienhart i1s concerned about and determine
if any evidence 1is being held that can”be returned. |If you have
any Tfurther questions about evidence collection procedures, or
about the evidence in Ms. Lienhart"s case, please do not hesitate
to let me know.

Very truly yours,
GRACE BERG SCHAIBLE

Assistant Attorney General
LHO:me;83
cc: VRepresentative Peter Goll

Bob Evans
Dwayne McConnell
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 19, 1989
SUBJECT: Exemptions distinction in AS 09.38.065(a)
TO: Representative Peter Goll, Co-Chair

House Judiciary Committee
ATTN: Hayden Kaden

FROM: Jack Chenoweth
Legislative Co

In conjunction with committee consideration of HB 36 and the
draft CS for HB 36, you have asked about the significance of
the distinction made in AS 09.38.065(a)(1) and (2). The
section 1is entitled Claims Enforceable against Exempt
Property. Subsection (a)(1) authorizes a creditor to "make
a levy against exempt property of any kind" to enforce
certain specified claims, while subsection (a)(2) authorizes
a creditor to "make a levy against exempt property" to
enforce other designated claims, omitting the "of any kind"
clause as a modifier of "exempt property."” */ The Alaska
provision is a near-verbatim (in subsection (a)(1)(A),
Alaska law substitutes "child support” for "alimony,

support, or maintenance”) adoption of the comparable
provision, section 10 of the Uniform Exemptions Act,
recommended by the National Conference of Commissioners on
Uniform State Laws.

The distinction 1is, in my judgment, real, not erroneous, and
essential in that 1t tracks the distinction as to the scope
of the claims that may be presented against exempt property
that 1s listed in (a)(1) versus property listed in (a)(2).

*/ Exempt property under Alaska law includes,
generally, the homestead exemption (AS 09.38.010);
other specified property that is exempt without
limitation (AS 09.38.015); certain unmatured life
insurance and annuity contracts (AS 09.38.025); certain
personal property subject to a value limitation (AS
09.38.020); and certain earnings and liquid assets (AS
09.38.030).



Representative "l1ter Goll
Page 2
January 19, 1989

Subsection (a)(1) 1is more broadly applicable iIn this sense:
the levy against the exempt propeity may be made for a range
of permissible claims. Claims against exempt property
authorized by subsection (a)(2) are necessarily
"property-related” or "property-limited”: the levy against a
piece or parcel of exempt property that is authorized may be
made only to enforce claims against, 1iIn each paragraph, "the
property"™ that iIs the subject of the respective claim. So,
for example, under AS 09.38.065(a)(2)(A), there may be
levied a claim against property for the purchase price of
that exempt property or for a loan made to enable a
purchaser to purchase and use that exempt property. Ey
implication, a purchase price- or loan-related claim against
exempt property may not be filed against a different piece
or parcel of property--may not, 1in the words of (a)(l), be
made "against property of any kind." The same analysis
applies to claims for labor and material furnished
((d)(2)(B)) and claims based on special assessments

(@ 2)(C)).
I trust this clarifies the essential distinction.

As you®"ve noted, the newly-added material in AS 09.38.065(a)
--new paragraph (a)(3)--treats the property identified in it
in the manner comparable to (a)(l), as "exempt property of
any kind."

JBC:kb
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MEMORANDUM January 18, 1989

SUBJECT: Sectional analysis of draft CSHB 36
(relating to victim®"s rights, 1/18/89
version)

TO: Representative Dave Donley

FROM: Jack Chenoweth

Legislative Counsel

The following 1s an analysis of draft CSHB 36 ( ),
legislation adding to the rights of crime victims and their

survivors.

A significant feature of this draft is the change in the
handling of the definition of the term "victim,”™ limiting
use of that term to mean the person against whom the offense
has been perpetrated, and the introduction and use of the
term "victim®s survivor"™ (or a variant of that term) to
extend the rights and benefits provided to a victim, 1in the
event of the victim®"s death, to a set of specified relations
or the victim®"s legal guardian. The definitions of the
terms "victim” and "victim®s survivor" appear 1in

AS 12.55.185(11) and (12), at pages 9 and 10 of the draft.
Many of the changes appearing in this draft are made to
accommodate that change.

The extension of the enumerated rights to victim®s survivors
in the event of the crime victim"s death potentially opens
exercise of the claim of rights to a sizable number of
persons, a potentially difficult problem. In those
instances, a collateral change made throughout the bill,
applicable to programs identified in the bill, authorizes a
designated executive official or other entity to appoint one
of the class of victim®s survivors to represent all for
purposes of receiving notice and claiming rights,
entitlements, and services under the legislation. The
measure also Imposes specific requirements on a victim or
victim®s survivor who wants to receive notice of possible
action so that the victim or victim"s survivor may exercise
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the right, and provides safeguards against release of the
address cf the victim or survivor to the. offender or someone
representing or associating with the offender.

The amendments made by this bill substantively amend and
extend the rights of a victim (and, in most cases, authorize
a comparable exercise of those rights by or for a victim"s
survivor)

-- as a creditor of the offender for claims
arising out of the offender®s criminal conduct (bill
sections 2 - A);

-- as respects an offender who is mentally 1ll or
insane (bill section 5);

-- relating to an offender"s sentencing and
postconviction proceedings (bill sections 6 - 13);

-- given under the existing AS 12.61 (bill
sections 1A - 19);

-- 1n proceedings of the state Parole Board (bill
sections 20 - 30) involving award of parole and
applications for executive clemency;

-- 1n other activities involving the offender-'s
assignment of custody to the Department of Corrections,
including situations such as escape, placement 1in a
community furlough program, and early release (bill
sections 31 - 35); and

-- as to access to proceedings if the offender was
a minor (bill section 37).

One other provision, bill section 36, assigns the Department
of Law a new responsibility, to develop and implement a
program to assist victims and survivors to an understanding
and full exercise of the rights, entitlements, and services
provided to crime victims and their survivors by law.

Four concluding sections, bill sections 39 - 42, make
necessary and related court rule changes and indicate how
these provisions shall be applied.

x>
Bill section 1 provides a short title for the act.
Taken together, bill sections 2 -4 address the rights of a
creditor arising out or criminal conduct that constitutes a
felony against the property of the person convicted.

Bill section 2 makes the substantive change. It amends
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AS 09.38.065(a) to permit a creditor to levy against
property that would otherwise be exempt from execution 1in
order to enforce a claim arising from criminal conduct that
resulted in a felony conviction. The amendment also details
specific property of the defendant that is exempt from the
execution.

Bill sections 3 and 4 make technical changes in two related
provisions, AS 09.38.075(a) and 09.38.080(a). Since the
proposed amended macerial in AS 09.38.065(a) specifies cer—
tain property c at is exempt from execution based on value,
these changes are necessary so that a party that claims
against that property has a means by which to assert that

claim.

Bill section 5 adds a new section, AS 12.47.095, that places
additional duties on the commissioner of health and social
services for offenders who are determined to be guilty but
mentally i1ll or, alternatively, who are found to be not
guilty by reason of insanity. The section enumerates in—
stances in which the commissioner must communicate to the
victim, or to the victim"s survivor, a change in the status
of the offender. The section places a burden on the victim
to request a notice of the offender®"s change of status and
to act only if the victim has maintained a current, valid
mailing address on file with the commissioner. In the event
of the victim"s death, the section authorizes the
commissioner to designate one of the survivors to receive
notice and to exercise the rights granted on behalf of all.
The section provides definitions of "victim"™ arid "victim"s
survivor" cross-referenced to AS 12.55.185.

*

AS 12.55, part of the Code of Criminal Procedure, generally
addresses the subject of sentencing and postconviction
proceedings. Bill sections 6 - 13 amend pertinent
provisions of these criminal sentencing provisions.

Bill section 6 affirms the right of a victim to make a
statement to a probation officer who iIs preparing a
presentence report concerning a felony offender. The
provision amends and expands existing law to direct
inclusion in that statement of the impact of the offense on
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the victim®"s survivors and the need of those survivors for
restitution.

Dill section 7 enumerates the rights of a victim or victim®s
survivor 1in the sentencing process. If the victim or
survivor requests, the prosecuting attorney 1is to provide
specified information from the presentence report to the
person making the request. It authorizes the victim or
survivor to submit to the court a written statement that the
writer believes would be "relevant to the sentencing
decision."

Bill sections 8-10 extend to a victim"s survivor rights
and benefits that are currently given to victims. The
section amendments cover, respectively, the court®s
preparation of its sentencing report analysis, the court
ordering of defendant"s payment of restitution for the crime
committed, and the enforcement of restitution orders.

Bill section 11 adds to the rights of a victim of a violent
crime (i.e. a "crime against a person,” that is. a person
convicted under AS 11.41) to comment in certain
postconviction proceedings. The postconviction proceedings
addressed in this provision involve motions to modify or
reduce sentence. IT an offender T les a motion to modify
sentence and time permits, or if an “fender files a motion
to reduce sentence, the Department ot Corrections 1is
directed to provide notice to the victim or che victim®s
survivors so that the victim or survivor may submit written
comments (AS 12.55.088(d)). IT the crime victim or victim®s
survivors request, the person making the request may receive
from the department a copy of the motion that changes the
sentence, and iIs entitled to submit written comment
regarding the motion (AS 12.55.088(e)). The comments are to
be provided to the offender or the offerder"s attorney

(AS 12.55.088(f)) and are to be considered by the court in
conjunction with disposition of the motion (AS 12.55.-
088(g)). The responsibility to maintain a current address
with the commissioner of corrections in order to receive
notice under this section rests with the victim or survivor,
and that address may not be disclosed (AS 12.55.088(h)).

Bill section 12 adds a section containing a requirement
that, among a number of victim®s survivors who may be
eligible to receive notice that is required to be provided
under AS 12.55, the commissioner is to designate one to

represent all.
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Bill section 13 incorporates a definition of the term "crime
against a person," a term that i1s used in the preceding bill
section, revises the definition of the term "vit_tim," and
adds the term "victim®s survivor,” which i1t defines. (The
definitions of the terms "victim” and "victim®s survivor”
are particularly critical as they are used not only 1in the
sentencing provisions (AS 12.55), but are cross-referenced
in other victim™s rights-related provisions of state law.)

*

AS 12.61 collects and reports the rights of crime victims
and their survivors. Bill sections 14 - 19 clarify and
extend those rights.

Bill section 14 expands existing rights enumerated 1in

AS 12.61.010(a) to a victim"s survivors, and adds to the
list of enumerated rights the right to make a statement in
conjunction with preparation of a presentencing report for a
felony offender and, in conjunction with an offender"s
sentencing, the right to obtain from the prosecutor, after
conviction, a copy of the offender®s criminal record. A
related change made in subsection (b) of AS 12.61,010 by the
bill section deletes "victim"s employers™ from the scope of
the chapters coverage and extends the obligation of fair
dealing to the victim"s survivors.

Bill section 15 adds to the list of duties of the prosecut-
ing attorney with respect to the victim of a crime that is a
felony and the victim®s survivors when the person so
requests. The provisions added include the duty to

(1) confer with the victim or survivor about testimony
before jury selection and trial;
(2) notify the victim or survivor of

-- the defendant®"s conviction and the crimes for
which convicted;

-- the rights to make a statement for use in
conjunction with preparation of the presentence report,
and to appear personally at a sentencing hearing and to
make a statement at the time of sentencing;

-- the address and telephone number of the office
that will prepare the presentencing report; and

-- the time and place ol the sentencing hearing;
(3) notify the victim or survivor in writing of the

final disposition of the case within 30 days.
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Subsection (b) of AS 12.61.015 directs the prosecutor®s
office to advise the victim or victim"s survivor that the
content of the material that may be presented in conjunction
with the presentence statement or sentencing statement 1is
limited, and describes the nature of what the victim or
victim®s survivor may address in those statements.

AS 12.61.015(c) precludes imposition of liability in damages
for a prosecuting attorney"s failure to comply with the
requirements of the section. AS 12.61.015(d) extends the
same protection to any person who fails "to make a
reasonable effort to comply with [the provisions of] this
section."

AS 12.61.017, another provision of bill section 13 makes it
a violation for an employer of a crime victim to
"discipline”™ or to threaten to discipline the victim who is
subpoenaed or who is requested by the prosecution to attend
a court proceeding for the purpose of providing testimony.
The provision defines the term "discipline.”™ The penalty
for a violation may not exceed a fine of $300. However,
another provision allows the victim to recover for
interference by the employer accual damages and punitive
damages (treble damages).

Existing AS 12.61.020 addresses the disposition of money
earned by an offender from the commission of the crime. The
amendments made in bill sections 16 and 17 extend to
victim®s survivors the rights now given to victims under

AS 12.61.020.

Bill section 18 adds a section containing a requirement
that, among a number of victim®s survivors who may be
eligible to receive notice and exercise rights granted under
AS 12.61, the prosecuting attorney is to designate one to
represent all.

Bill section 19 adds to AS 12.61 cross-referenced
definitions oi the terms "victim"™ and "victim®"s survivor"
that are to be applicable to the chapter, and the provision
for a short title for the chapter.
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Bill sections 20 - 30 are applicable to a victim"s rights as
they relate to the proceedings and certain operational
responsibilities of the state®s Parole Board.

Bill section 20 extends responsibilities of the board by
directing it to take into account the statements and other
information that have been provided by victim®s survivors in
considering discretionary parole applications.

The requirements that the victim or victim®s survivor who
wants to receive notice of board deliberation with respect
to the status of the offender are set out in bill section 21
and 22; the latter 1imposes the requirements of maintenance
of a current address and non-disclosure of that address to
the prisoner or the prisoner®s attorney.

Bill section 23 amends AS 33.16.120(c) to give victims the
rights of attendance at meetings of the Parole Board and of
comment, in writing or personally at the meeting, relative

to proposed action that the Parole Board is considering con—
cerning the offender, and to give the victim®s survivor
comparable rights that may be exercised only in writing, not
Iin person. The amendment to the subsection adds a provision
denying the exeicise of the right by the parent or other
representative of a victim who is a minor, an incompetent,

or who 1is 1incapacitated.

Bill section amends existing law to provide that the Pn-
role Board must "make every reasonable effort™ to notify the
victim not only of its decision to grant discretionary
parole, but also i1f i1t decides to deny discretionary parole.
The section also specifies the information about the
prospective parolee that is to be disclosed to the victim or
victim™s survivor.

Bill section 25 imposes comparable requirements with respect
to release under mandatory parole.

Bill section 26 makes a technical amendment with reference
to restitution. Since, elsewhere, the court is obliged to
consider imposing a restitution obligation to the victim®s
sirvivors (in substitution for the victim), a reference to
"restitution . . . to a victim of a crime" is deleted as too
narrow a statement of the scope ol the restitution
obligation that may be 1imposed.
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Bill section 27 adds a section containing a requirement
that, among a number of victim®s survivors who may be
eligible to receive notice and exercise rights granted under
AS 33.16, the commissioner of corrections is to designate
one to represent all.

Bill section 28 adds the definition of the term "victim"s
survivor,” with a cross-reference of the term to
AS 12.55.185.

Bill sections 29 and 30 assign certain additional responsi-
bil ties to the Parole Board when the governor refers to
that board applications for executive clemency. The board
iIs to give the victim of a "crime against a person” notice
of an application for clemency and opportunity to submit
written comment to the board as it considers the executive
clemency request. The requirement is to be met only if the
victim mai «"tains a current mailing address and so requests,
coupled witn non-disclosure of address language. Additional
essential deflations are included.

*

The responsibility of the Department of Corrections to a
victim or victim"s survivor is addressed in bill sections
31 - 3S.

Bill bection 31 adds a new section, AS 33.30.013, that rc-
quires the commissioner of corrections to notify the victim
or the victim®"s survivor 1f the offender escapes, is
released on furlough, or is released on an early release
program. The requirement is to be met only if the victim or
survivor entitled to notice maintains a current valid
mailing address on file with the commissioner. The section
details how the commissioner is to give that notice and adds
nondisclosure of address language. Finally, the section
adds a provision that excuses the state crom liability in
damages for the commissioner®s failure to comply with the
requirements of AS 33.30.013.

Bill section 32 revises existing law governing notice to
victims of the possible release of a prisoner convicted of a
crime against a person on a prerelease furlough. Again, the
requirement of notice 1i1s to be met as to a victim or
victim®s survivor who satisfies the requirements of

AS 33.30.013. The victim or victim"s survivor may comment
on the prospective furloughj the commissioner 1is to consider
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the comments received before making a final decision. If
furlough 1s granted, the commissioner is to "make every
reasonable effort to notify ... of an intent to release.”
The subsection indicates the information that is then to be
shared with the victim or victim®s survivor.

Bill section 33 amends the correctional restitution center
by recognizing that a court may order restitution payable to
a victim or victim"s survivor.

Bill section 34 adds a provision directing that, among a
number of victim®"s survivors, the commissioner of
corrections is to choose one to represent all.

Bill section 25 adds a definition of "victim®"s survivor,"
applicable i1n AS 33.30.

Bill section 36 adds a new program component in the Depart-

ment of Law. Under the material added by that section, the

department shall establish and maintain a victim assistance

program to establish and operate a victim assistance program
for the benefit of victims and others.

*

The last substantive change, made in bill section 37, au—
thorizes the victim of an offense by a minor to request per—
mission from the court to attend any hearing scheduled for
the minor under AS 47.10.070. The section also directs the
Department of Health and Social Services to assist a victinm
in preparing a written statement for submission and consid—
eration at that proceeding, and directs that department to
"make reasonable efforts to inform victims of the availabil—
ity of this assistance.”

The repeal made in bill section 38 deletes an unnecessarily
limiting reference to "victim™ iIn AS 12.61.020. A
substitute definition applicable to the entire chapter 1is
offered by bill section 19.
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Bill sections 39 - Al directly amend pertinent court rules
of criminal procedure.

The change made by bill section 39 when a presentence
investigation shall be completed and the report made
available to the parties and their counsel; the change abets
exercise of the crime victim®s right to comment 1in
conjunction with preparation of the presentence report.

Bill section 40 adds a new provision that directs tho trial
court to consider the written statement submitted by a

victim or survivor under AS 12.55.023 as the court prepares
the sentencing report and considers claims for restitution.

The court rule additions made by bill section Al parallel
the changes set out in bill section 11 covering
postconviction relief for a victim of a crime against a
person.

Bill section 42, an uncodified provision, directs that the
amendments and additions made by this bill are to apply "to
proceedings against defendants initiated on or after the
effective date of the Act." The bill does not itself

specify an effective date, so it becomes effective 90 days
after signature, becoming law without signature, or by over—
ride of any imposed veto.

JC:gc
WkG5/110
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SUBJECT: Sectional analysis of draft CSHB 36 (
(relating to victim®s rights)

TO: Representative Dave Donley

FROM: Jack Chenoweth

Legislative Counsel

The following is an analysis of draft CSHB 36 ( ),
legislation adding to the rights of crime victims and their
survivors. This version is based on the Department of Law

draft.

A significant feature of this draft is the change in the
handling of the definition of the term "victim, 1 limiting
use of that term to mean the person against whom the offense
has been perpetrated, and the introduction and use of the
term "victim®s survivor"” (or a variant of that term) to
extend the rights and benefits provided to a victim, in the
event of the victim"s death, to a set of specified relations
or the victim®s legal guardian. The definitions of the
terms "victim™ and "victim®"s survivor'™ appear in

AS 12.55.185(11) and (12), at page 9 of the draft. Many of
the changes appearing in this draft are made to accommodate

that change.

The extension of the enumerated rights to victim®"s survivors
in the event of the crime victim"s death potentially opens
exercise of the claim of rights t*la sizable number of
persons, a potentially difficult problem. In those
instances, a collateral change made throughout the bill,
applicable to programs 1identified in the bill, authorizes a
designated executive official or other entity to appoint one
of the class of victim"s survivors to represent all for
purposes of receiving notice and claiming rights,
entitlements, and services under the legislation. The
measure also imposes specific requirements on a victim or
victim®s survivor who wants to receive notice of possible
action so that the victim or victim"s survivor may exercise
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the right, and provides safeguards against release of the
address of the victim or survivor to the offender or someone
representing or associating with the offender.

The amendments made by this bill substantively amend and
extend the rights of a victim (and, 1In most cases, authorize
a comparable exercise of those rights by or for a victim®s
survivor)

-- as a creditor of the offender for claim.1
arising out of the offender®s criminal conduct (bill
sections 1 - 3) ;

-- as respects an offender who 1s mentally ill or
insane (bill section 4);

-- relating to an offender"s sentencing and
postconviction proceedings (bill sections 5 - 11);

-- given under the existing "Crime Victim"s Rights
Act,” (AS 12.61) (bill sections 12 - 16), with one part
of section 16 also adding a short tit..e for that
chapter;

-- 1n proceedings of the state Parole Board (bill
sections 17 - 25) 1involving award of parole and
applications for executive clemency;

-- In other activities involving the offender”s
assignment of custody to the Department of Corrections,
including situations such as escape, placement in a
community furlough program, and early release (bill
sections 26 - 30); and

-- as to access to proceedings if the offender was
a minor (bill section 32).

One other provision, bill section 31, assigns the Depart ent
of Law a new responsibility, to develop and implement a
program to assist victims and survivors to an understanding
and full exercise cf the rights, entitlements, and services
provided to crime victims and their survivors by law.

The four concluding sections, bill sections 34 - 37, make
necessary and related court rule changes and indicate how
these provisions shall be applied.

*

Taken together, bill sections 1 - 3 address the rights of a
creditor arising out of criminal conduct that constitutes a
felony against the property of the person convicted.
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Bill section 1 makes the substantive change. It amends

AS 09.38.065(a) to permit a creditor to levy against
property that would otherwise be exempt from execution in
order to enforce a claim arising from criminal conduct that
resulted in a felony conviction. The amendment also details
specific property of the defendant that is exempt from the
execution.

Bill sections 2 and 3 make technical changes in two related
provisions, AS 09.38.075(a) and 09.38.080(a). Since the
proposed amended material in AS 09.38.065(a) specifies cer—
tain property that is exempt from execution based on value,
these changes are necessary so that a party that claims
against that property has a means by which to assert that
claim.

Bill section 4 adds a new section, AS 12.47.095, that places
additional duties on the commissioner of health and social
services for offenders who are determined to be guilty but
mentally ill or, alternatively, who are found to be not
guilty by reason of insanity. The section enumerates 1In—
stances 1n which the commissioner must communicate to the
victim, or to the victim"s survivor, a change in the status
of the offender. The section places a burden on the victim
to request a notice of the offender®"s change of status and
to act only if the victim has maintained a current, valid
mailing address on file with the commissioner. In the event
of the victim"s death, the section authorizes the
commissioner to designate one of the survivors to receive
notice and to exercise the rights granted cn behalf of all.
The section provides definitions of "victim”™ and "victim"s
survivor™ cross-referenced to AS 12.55.185.

*

AS 12.55, part of the Code of Criminal Procedure, generally
addresses the subject of sentencing and postconviction
proceedings. Bill sections 5 - 11 amend pertinent
provisions of these criminal sentencing provisions.

Bill section 5 affirms the right of a victim to make a
statement to a probation officer who 1is preparing a
presentence report concerning a felony offender. The
provision amends and expands existing law to direct
inclusion in that statement of the impact of the offense on
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the victim®s survivors and the need of those survivors for
restitution.

Bill section 6 enumerates the rights of a victim or victim"s
survivor in the sentencing process. If the victim or
survivor requests, the prosecuting attorney is to provide
specified information from the presentence report to the
person making the request. It authorizes the victim or
survivor to submit to the court a written statement that the
writer believes would be "relevant to the sentencing

decision."

Bill sections 7 -9 extend to a victim"s survivor rights and
benefits that are currently given to victims. The section
amendments cover, respectively, the court®s preparation of
Its sentencing report analysis, the court ordering of
defendant®s payment of restitution for the crime committed,
and the enforcement of restitution orders.

Bill section 10 adds to the rights of a victim of a violent
crime (i.e. a "crime against a person,”™ that is, a person
convicted under AS 11.61) to comment in certain
postconviction proceedings. The postconviction proceedings
addressed in this provision involve motions to modify or
reduce sentence. If an offender files a motion to modify
sentence and time permits, or i1f an offender files a motion
to reduce sentence, the Department of Corrections 1is
directed to provide notice to the victim or the victim®s
survivors so that the victim or survivor may submit written
comments (AS 12.55.088(d)). IT the crime victim or victim®s
survivors request, the person making the request may receive
from the department a copy of the motion that changes the
sentence, and is entitled to submit written comment
regarding the motion (AS 12.55.088(e)). The comments are to
be provided to the offender or the offender®s attorney

(AS 12.55.088(f)) and are to be considered by the court in
conjunction with disposition of the motion (AS 12.55.-
088(g)). The responsibility to maintain a current address
with the commissioner of corrections in order to receive
notice under this section rests with the victim or survivor,
and that address may not be disclosed (AS 12.55.088(h)).
Among a number of victim®"s survivors, the commissioner 1is to
designate one to represent all (AS 12.55.088(1)).

Bill section 11 incorporates a definition of the terr 'crime
against a person,” a term that is used iIn the preceding bill
section, and adds the term "victim®"s survivor, which it
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defines. (The definitions of the terms "victim"™ and
"victim®s survivor" are particularly critical as they are
used not only in the sentencing provisions (AS 12.55), but
are cross-referenced in other victim®s rights-related
provisions of state law.)

AS 12.61 collects and reports the rights of crime victims
and their survivors. Bill sections 12 -16 clarify and
extend those rights, while one related addition, made by
bill section 17, would add a short title to AS 12.61,
specifically i1dentifying the chapter as the "Alaska Crime
Victim®s and Survivor®"s Rights Act."

Bill section 12 expands existing rights enumerated in

AS 12.61.010(a) to a victim"s survivors, and adds to the
list of enumerated rights the right to make a statement 1in
conjunction with preparation of a presentencing report for a
felony offender and, 1in conjunction with an offender’s
sentencing, the right to obtain from the prosecutor, after
conviction, a copy of the offender®s criminal record. A
related change made in subsection (b) of AS 12.61.010 by the
bill section deletes "victim"s employers” from the scope of
the chapters coverage and extends the obligation of fair
dealing to the victim®s survivors.

Bill section 13 adds to the list of duties of the prosecut-
ing attorney with respect to the victim of a crime that 1is a
felony and the victim®s survivors when the person so
requests. The provisions added include the duty to

(1) confer with the victim or survivor about testimony
before jury selection and trial;
(2) notify the victim or survivor of

-- the defendant®s conviction and the crimes for
which convicted;

-- the rights to make a statement for use 1in
conjunction with preparation of the presentence report,
and to appear personally at a sentencing hearing and to
make a statement at the time of sentencing;

-- the address and telephone number of the office
that will prepare the presentencing report; and

-- the time and place of the sentencing hearing;
(3 notify the victim or survivor 1in writing of the

final disposition of the case within 30 days.
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Subsection (b) of AS 12.61.015 directs the prosecutor®s
office to advise the victim or victim"s survivor that the
content of the material that may be presented in conjunction
with the presentence statement or sentencing statement 1is
limited, and describes the nature of what the victim or
victim®s survivor may address in those statements.

AS 12.61.015(c) precludes imposition of liability in damages
for a prosecuting attorney"s failure to comply with the
requirements of the section. AS 12.61.015(d) extends the
same protection to any person who fails "to make a
reasonable effort to comply with [the provisions of] this
section."

AS 12.61.017, another provision of bill section 13 makes it
a violation for an employer of a crime victim to
"discipline”™ or to threaten to discipline the victim who is
subpoenaed or who is requested by the prosecution to attend
a court proceeding for the purpose of providing testimony.
The provision defines the term "discipline."” The penalty
for a violation may not exceed a fine of S300. However,
another provision allows the victim to recover for
interference by the employer actual damages and punitive
damages (treble damages).

Existing AS 12.61.020 addresses the disposition of money
earned by an offender from the commission of the crime. The
amendments made 1in bill sections 14 and 15 extend to
victim®s survivors the rights now given to victims under

AS 12.61.020.

Bill section 16 adds to AS 12.61 cross-referenced
definitions of the terms "victim" and "victim®"s survivor"
that are to be applicable to the chapter, and the provision
for a short title for the chapter.

*

Bill sections 17 - 25 are applicable to a victim"s rights as
they relate to the proceedings of the state"s Parole Board.

Bill section 17 extends responsibilities of the board by

directing it to take into account the statements and other
information that have been provided by victim®s survivors 1in

considering discretionary parole applications.



Representative Dive Donley
Page 7
January 17, 1989

The requirements that the victim or victim®s survivor who
wants to receive notice of board deliberation with respect
to the status of the offender are set out in bill section 18
and 19; the latter imposes the requirements of maintenance
of a current address and non-disclosura of that address to
the prisoner or the prisoner®s attorney.

Bill section 20 amends AS 33.16.120(c) to give victims and
survivors the rights of attendance at meetings of the Parole
Board and of comment, 1in writing or personally at the
meeting, relative to proposed action that the Parole Board
IS considering concerning the offender.

Bill section 21 amends existing law to provide that the Pa-
role Board must "make every reasonalle effort” to notify the
victim not only of its decision to grant discretionary
parole, but also i1f it decides to deny discretionary parole.
The section also specifies the information about the
prospective parolee that i1s to be disclosed to the victim or
victim®s survivor.

Bill section 22 imposes comparable requirements with respect
to release under mandatory parole.

Bill section 23 makes a technical amendment with reference
to restitution. Since, elsewhere, the court 1is obliged to
consider imposing a restitution obligation to the victim®s
survivors (in substitution for the victim), a reference to
"restitution . . . to a victim of a crime” is deleted as ,00
narrow a statement of the scope of che restitution
obligation that may be imposed.

Bill section 24 adds the definition of the term "victim®s
survivor."”

Bill sections 25 and 26 assign certain additional responsi-
bilities to the Parole Board when the governor refers to
that board applications for executive clemency. The board
Is to give the victim of a "crime against a person” notice
of an application for clemency and opportunity to submit
written comment to the board as 1t considers the executive
clemency request. The requirement is to be met only if the
victim maintains a current mailing address and so reauests,
coupled with non-disclosure of address language. Additional
essential definitions are included.

*



Representative Donley
Page 8
January 17, 1989

The responsibility of the Department of Corrections to a
victim or victim"s survivor is addressed in bill sections
27 - 30.

Bill section 27 adds a new section, AS 33.30.013, that re-
quires the commissioner of corrections to notify the victim
or the victim®s survivor 1f the offender escapes, 1is
released on furlough, or is released on an early release
program. The requirement is to be met only i1f the victim or
survivor entitled to notice maintains a current valid
mailing address on file with the commissioner. The section
also details how the commissioner is to give that notice and
adds nondisclosure of address language.

Bill section 28 revises existing law governing notice to
victims of the possible release of a prisoner convicted of a
crime against a person on a prerelease furlough. Again, the
requirement of notice i1s to be met as to a victim or
victim®s survivor who satisfies the requirements of

AS 33.30.013. The victim or victim"s survivor may comment
on the prospective furlough; the commissioner is to consider
the comments received before making a final decision. It
furlough 1s granted, th” commissioner is to "make every
reasonable effort to notify . . . of an intent to release.”
The subsection indicates the information that is then to be
shared with the victim or victim®s survivor. Among a number
of victim®"s survivors, the commissioner has a duty to choose
one to represent all and to deal with the 1individual chosen.

Bill section 29 amends the correctional restitution center
by recognizing that a court may order restitution payable to
a victim or victim®s survivor.

Bill section 30 adds a definition of "victim®s survivor,"
applicable in AS 33.30.

Bill section 31 adds a new program component 1in the Depart-
ment of Law. Under the material added by that section, the
department shall establish and maintain a victim assistance
program--a paid supervisor and any volunteers--to manage the
victim assistance program and to recruit, train, and
evaluate the efforts of the volunteers under this program.

The last substantive change, made 1in bill section 32, au—
thorizes the victim of an offense by a minor to request per—
mission from the court to attend any hearing scheduled for
the minor under AS 47.10.070. The section also directs the



Representative Donley
Page 9
January 17, 1989

Department of Health and Social Services to assist a victinm
in preparing a written statement for submission and consid—
eration at that proceeding, and directs that department tc
"make reasonable efforts to inform victims of the availabil—
ity of this assistance.”

The repeal made in bill section 33 deletes an unnecessarily
limiting reference to "victim™® 1in AS 12.61.020. A
substitute definition applicable to the entire chapter 1is
offered by Dbill section 16.

Bill sections 34 - 36 directly amend pertinent court rules
of criminal procedure.

The change made by bill section 34 when a presentence
investigation shall be completed and the report made
avaitlable to the parties and their counsel; the change abets
exercise of the crime victim"s right to comment in
conjunction with preparation of the presentence report.

Bill section 35 adds a new provision that directs the trial
court to consider the written statement submitted by a

victim or survivor under AS 12.55.023 as the court prepares
the sentencing report and considers claims for restitution.

The court rule additions made by bill section 36 parallel
the changes set out in bill section--covering postconviction
relief for a victim of a crime against a person.

*

Bill section 37, an uncodified provision, directs that the
amendments and additions made by this bill are to apply "to
proceedings against defendants initiated on or after the
effective date of the Act."” The bill does not itself

specify an effective date, so it becomes effective 90 days
after signature, becoming law without signature, or by over—
ride of any imposed veto.

JC:gc
WkG5/100



r . STEVE COWPER. GOVERNOR

DEI* ItTT.UE.Vr OF UW x criminal DIVISION CENTRAL CT'

p0 BOXKC
) JUNEAU. ALASKA 99811-0310
CRIMINAL C Si510N PHONE 19071 -165-3428
OFFICE OF SPECIAL PPOSECUAC!
January 17, 1989 AND APPEALS

1031 WEST ATH AVENUE SUITE 3'
ANCHORAGE. ALASKA 99601-8993
PHONE 1907) 279-7424

The Honorable Dave Donley

Alaska State Representative

P.0. Box V
Juneau, Alaska 99811

Dear Representative Dorley:

Thank you for the opportunity to review the January 17, 1989
work draft of CSHB36. I have comments, as noted below. The~re
a number of problems with the latest work draft.

1. Bill title: The change is fine.

2. Handling of short title: The only reason | put this in Section
1 is that it was 1in Section 1 of the final work draft of the bill
drafted by the Legislative Affairs Agency last session. The change
is fine.

3. Duplicate provisions 1in draft: This typing error was noted 1in
my letter to you dated January 15, 1989. The change 1is fine.

4. Of the choice of "survivor. .1l "victim®"s survivor,!l and the like:
The change is may be fine, but see the comment under 7 below.

-5. Deletion of reference to "other interested person": I don"t
have any problem leaving this out, but it means that the rights of
persons living in spousal relationships, yet who are unmarried are
unprotected.

6. Handling of the "address of record” provision: The change 1is
fine.

3t*7. Handling of "commissioner designation of a single survivor"”
with the definition section: I don"t have any philosophical

problems with this approach, but it requires <carefully going
through the bill and setting forth, in every statute in which the
term survivor 1is used, who designates the survivor. See, for
example, the instances cited on page 16 and 18 of the problems that
can be presented by this approach.

8. Handling of the "upon reguest of the victim..." language: The
change 1is fine.

9. Impact statements/participation in sentencing; The change is

03 CHewnx



fine. In response to the question posed relating to whether the
items listed appear in every presentence report, the answer is yes,
this information 1s always 1included. No additional duties are
being imposed on anyone, other than requiring the prosecutor to
turn the information over to the victim.

0. Further change with reference to parole board: The change
...a0e is NOT okay, and does not reflect your agreement with the
administration, as noted below on comment for page 15.

11. Other changes of note: (@ Minors/incapacitated persons:
this 1s not a problem if the agreed upon definition of victim is
used. It i1s a problem because the Legislative Affairs drafter

deviated from the agreed-upon definition of victim. (Fb) A "no
liability for lack of notice"™ provision should be added, as noted

by the drafter.
PROBLEMS WITH 1/17/89 WOR. AFT

n page 8, the followingunderlined language needs tobe returned
to () and added to (g):
() The court shall provide copies of the victim"s of the
survivor®s comments to the prosecuting attorney and to the
person filing the motion to reduce or modify a sentence, or

to the person®s attorney.

(@ In deciding whether to reduce or modify a sentence, the
court shall consider the comments of the victim or the
victim®s survivor, when relevant, and any response offered by
the prosecuting attorney or the person filing motion.

i page 9, the definition of "victim” has been changed to mean
natural person against whom an offense has been perpetrated. This
iIs a change to which the lapartment of Law objects strongly, as has

been discussed with you at length. If this change were adopted,
non-profit and profit entities would not be able to recover
restitution after being victimized. The definition contained in

the agreed to draft should be used, 1.e. ""victim®™ means the v5-tim
of the offense or the representative of the victim;"

page 15, both the victim and the victim®s survivor are gi
right to attend parole hearings. This iIs not the agreement; only
victims were to have been given the right to attend parole
hearings. The reference to victim"s survivor needs to be deleted.

)n page 16, since the portion of the definition of survivor has
been deleted, a subsection must be added to AS 33.16.120 that 1is
similar to that set out on page 8, subsection (1), however, 1in this
context the commissioner of corrections should designate one

survivor.

6n page 18, since the portion of the definition of survivor has
been deleted, a subsection must be added to Section 26 that 1is
similar to that set out on page 8, subsection (i), however, 1in this



context the commissioner of corrections should designate one
survivor.

t/On page 19, line 14, "furlough™ 1is misspelled as "fourlough.®

On page 22, line 15 and line 20, notification should also be given
to the victim®s \ -/ not just the victim.

On page 22, the following underlined language should be added co
Rule 35(c)(1): The court shall consider the comments of the victim
or victim"s survivor when relevant, and any response offered by the
prosecuting attorney or the person filing the motion, in deciding
whether to reduce or modify a sentence.

On page 23, | have no problem with setting out the definition 1in
full, but the court rules attorney, William Cotton requested we not
do so. In his letter, Mr. Cotton stated: "My recommendation would
be to consider defining these terms by cross-referencing the
relevant statute. I see no need to repeat the definition in the
rules.” I followed his advice, since | felt the court rules

attorney was 1in the best position to make stylistic drafting
decisions for court rules.

Please feel free to have the drafter contact me directly to
discuss these comments.

Very truly yours,

GRACE BERG SCHAIBLE
ATTORNEY GENERAL

Assistant Attorney General

cc: Bob Evans



P.O. Box 46
Healy, Alaska 99743
(907)683-2651

Rep. Reter Col), Cochair January 16, 1989

Rep. Max r. Gruenberg, Coelulr
House Judiciary Cornalttee

Alaska Stute Legislature
P.O Dox V
Juneau, Alaska 99811

Rep. Max F. Gruenberg and Rep. Peter Coll;

1 hHve just become aware of House Bill 36 which addresses a
cause which J am very Interested in - Vietim's Rights.

It is because of my own first-hand experience as a victim of

a crime in the State of Alaska, that | have become aware of

the great need for this bill. My own case would not have gone

to trial had | not written letters to "keep the fires burning"

That shouldn't have been necessary. The more familiar | become
with the whole Alaska Judicial system, the more | realize that

the victims of crimes have become Insignificant in the proceed-

Ings e

| will be following the progress of this bill closely. | have
In the past few weeks, spoken to representatives from the Alaska
chapter of NO*V, the Womnen's Co*mis lon and WICCA about this

very subject.

| feel that this bill Is an Important first step in giving the
victims the representation and the dignity they deserve. 1
urge your committee to speed this bill along Its way.

Thank you;

Reg Ina C. Sotlls
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REPRESENTATIVE DICK SI IULTZ
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MEMORANDUM

TO: Representative Peter Goll
Representative Max Gruenberg
Co-Chairs, House Judiciary Committee

FROM: Representative Dick Shultz
DATE: February 6, 1989
RE: HB 36

Attached i1s a letter dated February 3, 1989 from Ms.

m IWIXv
lurwiu. Alask.i oomii
«X)7) 465-4040
Hoinr |»f) [W)X4H7
ink. Alaska 00780

Regina

Soltis of Healy, Alaska concerning House Bill 36 (Victim"s

Rights).

I thought

a:hb36

it appropriate to share her concerns with you as you
delioeratc this piece of legislation in committee.



Hep. Mike MIJler Regina C. Soltis

Rep. Klchrtrd Shultz P.0O. Box 46
Sen. Jack Coghill Healy, Alt. 99743
P.0. Box V (907)683-2661
.luneau, Alaska 9981 February 3, 1989
Gentlemen:

At January I1/°* teleconference, | spoke to you regarding 1IB36 Alaska Crime
Victim®s Rights Act. After expressing my support for this hil1ll, and my con—
cerns in areas wheio | toel the bill in lacking, you asked me to send a letter
listing iliese concerns.

THE Virrl.M*S FIGHTS NEED TO BE PROTECTED THOUGHOtIT YHE EN*TIPk JUDICIAL
PROCESS: A

After ny own experience as a victim oi a crime in Alaska, | ->cc that the

is an insig"i iftenr.t part ot *»ir ndtcial svstem. .lust as the rights
of the defendant are protected from the time that a charge is filed against
him, the n 9itn <f rhr victim need tu he protected from the time that charues
are iiled. Tins bill primarily addressee the rights of victims beginning
wli h the trial.

THE DISTRICT ATTORNEY®S OFFICE SHOULD EE REQUIRED TO SPEAK WITH THE VICTIM
BEFORE A.vr SIGNIFICANT DECISION ABOUT THE DISPOSITION OF THE CASE 1S MADE:

Jt appears to be common practice that charges are reduced or dismissed without
the Uistrlrr Attorney"s Office ever contacting the victim. Background infor—
mation not appearing on the police report may give the information needed

to make a wise decision. In my own case, the Fairbanks District Attorney’s
Office almost dismissed the charge nf Fourth Degree Assault, a misdemeanor,
against my assailant who had been abusing me for months. | found our abom
the impending dismissal indirectly since notice to the victim io not required
ot the District Attorney"s Office. T began to write letters, the case was
brought to trial, and the perpetrator was found guilty.

i »*«)J i.i»v i« acc vl.ia nm ciuiiigvu io require toe uistrict Attorney 3
Of five to contact the victim and discuss the case before a r.rtno can lie re—
duced or dismissec”.

Also In my own case. | did not speak to the Assistant District Attorney about
the particulars of the case until after jury selection. Tliia was too late,
due to rules of discovery to give the D.A. any supporting evidence that might
Imve been used in the trial. | had witnessed and letters froui the defendant
which were, fortunately, used successfully hs rebuttal evidence.

11B36 should be changed to require that the District Attorney"s Office speck
to rhe victim at least once before the trial about the case, and in tire
to use any evidence that the victim may have.



vtATed T hiCHITS SIMI® ) BE GRANTED TO ALL VICTIMS OF CRTMKS AGAINST A PERSON.
FELONY OR MTSDbMErtNOK:

Many of rights .ire needed to protect a vicUm from a criroin.il who might
cause the victim further harm.

The most obvious misdemeanor case would bo when the dctendnnt is initially
iliorgr-d wi1ii a telony, and then pleads to a lesser crime which is a misde—
meanor. In other case3, however, felonies ore comitted, but can"t bPe proven,
and so a misdemeanor is charged. This victim needs just an much protection
and Imlp, .:fron more, since the perpetrator will be or. the streets sooner.

In cases M lelonics ot misdemeanor?, which aie not crimes against a person,
it should b= uy to the discretion ol tbe judge ro grant these rights after
he <r she & presented with the viciim 3 statement by the District Attorney.

VICTIM®S RIGHTS SHOULD SE GRANTED EQUALLY TO ALL VICTMS 1I'l THR STATE Or
ALASKA:

Although it seems that this should be m "given", it may help ro re-examine
this bill to ensure thor the rights are equally granted. The victims assis—
tance prt/gran ro be maintained by the Department of Public Safety and the
notices required of the District Attorney"s Office os described in this hill
will go a lung way towards this end.

The degree of the victim®"s familiarity with the Judicial system should not
be » factor in granting these rights. Tn my own case, when the trial was
postponed for Aix months, |1 assumed that this was routine. T haa no idea
that the defendant hud his "prosecution diverted”, and 1 didn"t know what
that meant when 1 dia become nvore of it three months later. Luckily, 1

bod people ground me who art familiar with the judicial process. | began
writing letters asking why chis was decided without ever discussing the case
with me. The defendant wns brought to tiial because of my actions.

The victim should not have to stumble upon rhe facts of the proceedings,
nor should they have to Lake the initiative in contacting che people who
will bw determining the disposition of their case.

Many victims live in villages nnd rarely visit our larger cities or deal
directly with government agencies. S ch people can be cosily inrinidntcd
by official procedures and may not br able to take the steps that | did to
ensure that their cose goes to trial.

Rural victims should receive the sane rights as those who live in urban areas.
I aa farail»ur with only the Fourth Judicial District where coses do not .ippear
to be prosecuted to the suae degree in the rural arcus. Thin bill should
ensure thnt the District Attorney"s Office weighs each case on its own roerlls
and not according to trovel distance or Inconvenience involved.

I would like to thank all of you for your Interest in this area und for che
opportunity to present ny thoughts. | will be attending Tuesday"s telephone
contorence.
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Huiisc nf *presentatiues 2.0, Box V

o : State Capitol
House judiciary Committee Juneat, Alaka 90811

907) 465-4990
907)465-4712

March 1, 1989

MEMORANDUM

TO: All Members
House Finance Committee

FROM:  Rep. Max Gruenbe
Rep. Peter Goll,
House Judiciary

RE: Alaska Crime Victim®s Rights Act

CSHB 26 (Jud), Alaska Crime Victim®"s Rights Act, is before the
House Finance Committee on Wednesday, March 1. This bill was
in House Judiciary and underwent a number of changes based
upon consensus among the Administration, the Judiciary
Committee and the sponsor. The finished product 1s a bill
with which wo wore all satisfied, and which will contribute to
the rights of crime victims.

Under current law, the judicial and correctional system cannot
allow for adequate participation by the victim of the crime.
The victim®s participation is important. This bill will allow
full participation in the process, while recognizing the due
process and fiscal needs of all parties.

The Administration and all the state departments affected were
actively involved throughout the work on this legislation, and
they do support the new committee substitute. I would ask
that you give this delicately balanced legislation your
support.



RAYMOND E . GARY
P.O. BOX 46
I1.AtY, ALASKA

9974.1
JFW*T" - "I'FP OOLL. CHAIRMAN

110USC JUDICIARY COMMITTEE
ALASKA STA> LEGISLATURE
P.O. BOX V

.JUNEAU, ALASKA 0Dell

PEP. finll;

I HAVE LONJ ftFKN CONCERNED WITH THE TREAT, if*Jl1 THE VICTTM RECEIVES r THE CRIMINAL
.JUSTICE SYSTEM. I *CEL THAT HOUSE 1311.1. 70 WILL BP A VERY GOOD FIRST STF™ TOWARD

SEEING THAT THF. VICTIM RECEIVES SOME CONSIDERATION FROM TUT CRIMINAL JUSTICE SYS1FM
1 WOULD IJRC.F YOUR COMMITTEE TO PASS THIS HILL.
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USE «F "SURVIV*E"™ IW CSH*3t(Jui) n

Section 1: Not used

Section 2: Not used

Section 3: Not used

Section 4: Not used

Section 5.: Page 3, line 25
Page 4, line 8
Page 4, line 9
Page 4, line 13
Page 4, line 17
Page 4, line 19
Page 4, line 21
Page 4, line 23
Page 4, lines 24-5

Gives survivor right to not ce~"of a-~pending change
in the status oj! an offender who is committed to custody of DHSS
(guilty but mentally ill or not guilty by reason of insanity).

A survivor would have this right if the victim is
dead, either as a result of the crime or from any other cause.
Since there may be multiple survivors, the commissioner of DHSS is
required to designate one survivor to represent all survivors, and
that survivor is the only person who will receive the required

notice.

Section 6; Page 4, line 28
Page 5, line 3
Page 5, line 4

Requires the probation officer to include an impact
statement in the presentence report that considers the financial,
emotional, ana medical effects of the offense on the survivors, and
the need of the survivors for restitution. 3

The impact on all survivors must be considered in
the presentence report, and the need of all Survivors for
restitution. The evaluation of a need for restitution is made at
the time of sentencing; constitutional double jeopardy
considerations preclude a court for ordering additional restitution
after the date sentence is imposed.

A limitation on the ability to recover restitution
Is 1mposed by AS 12.55.100(a)(2) which states that a defendant may
be required "to make restitution or reparation to aggrieved parties
for actual damages or loss caused by the crime for which conviction
was had.™ In addition, wunder AS 12.55.045(a), 1iIn imposing

1



restitution, the sentencing court must consider the financial
resources of the defendant and the nature of the burden 1t3 payment
will impose. "This statute has been strictly construed to require
the trial courts to make thorough 1inquiries into the defendant"s
ability to pay restitution.”™ Karr v. State. 686 P.2d 1192, 1196-
97 (Alaska 1984) .

Finally, the court 1is limited in its ability to
order restitution for future damages. In Holtzheimer v. state.
p.2d ___, Op. No. 892 (Alaska App., January 6, 1989), the court
reversed an order of restitution to pay for "future costs of
rehabilitation,” stating that, "The order for unliquidated future
expenses 1s problematic. In our view, where the sentencing court
determines that an award of restitution for anticipated future
expenses 1is appropriate, the court must at a minimum require that

the expenses be firmly established by the evidence. Here, no
evidence was presented to support the award of any specific amount
for future vrestitution or rehabilitation expenses. - fchider the

circumstances, we conclude that the sentencing court"s restitution
award must be vacated.™

Section 7: Page 5, lire 9
Page 5, line 10
Page 5, line 16
Page 5, line 20

Gives survivor the right to participate in
sentencing and to receive a copy of portions of the presentence
report.
A survivor would have this right if the victim 1is
dead, either as a result of the crime or from any other cause.
Since there may be multiple survivors, the prosecuting attorney 1is
required to designate one survivor to represent all survivors, and
that survivor is the only person who will be sent a copy of the
presontence report.

AMENDMENT NEEDED: As currently drafted, only one
survivor would have the right co submit relevant written statements
to the sentencing court. The section should be amended to allow
all survivors to submit relevant written statements to the court.

Section 8: Page 6, line 11
Page 6, line 12

When 1mposing sentence, the court iIs required to
make a sentencing report that 1includes an assessment of the
financial, emotional, and medical effects of the offense on the
survivors, and the need of the survivors for restitution.

The impact on all survivors must be considered by
the court, and the need of all survivors for restitution. A
limitation on the ability to recover restitution 1is 1imposed by
statutes and court decisions which have held that restitution
awards must be based on a finding of actual damages. See
discussion under Section 6 above.

2



Section 9: Page 6, line 18
Page 6, line 20
Page 6, lines 27-8
Page 7, line 1

Allows the court to order a defendant to pay
restitution to all survivors, and states that public policy favors
requiring criminal to compensate survivors for damages and
injuries.
The court may order a defendant to pay restitution
to all survivors. The evaluation of a need for restitution is made
at the time of sentencing; constitutional double jeopardy
considerations preclude a court from ordering additional
restitution after the date sentence 1i1s imposed. A limitation on
the ability to recover restitution is imposed by statutes and court
decisions which have held that restitution awards must be based on
a finding of actual-damages-;- See-darscussion under Section 6 above.

AMENDMENT  NEEDED: As currently drafted, in
paragraph (2) reference is made to "survivor." The section should
be amended to say "survivors" since the financial burden placed on
all survivors should be considered by the court in evaluating
whether to order restitution.

Section 10: Page 7, lines 10-11

Provides for enforcement procedures for restitution
awards, and clarifies that the procedures are not intended to limit
the authority of the court to enforce such awards to survivors.

The clarifying language applies to all survivors,

re entitled to restitution.

Section 11: Page 7, line 18
Page 7, line 24
Page 7/ line 27
Page 7, line 29
Page 8, line 1
Page 8, line 4
Page g8, line 6
Page 8/ lines 10-11
Page 8, line 13
Page 8, line 14
Page 8, line 17

Gives survivor right to notice of a motion to modify
or reduce sentence filed by an offender.

A survivor would have this right 1f the victim 1is
dead, either as a result of the crime or from any other cause.
Since there may be multiple survivors, the prosecuting attorney is
required to designate one survivor to represent all survivors, and
that survivor 1is the only person who will receive the required

notice.
AMENDMENT NEEDED: As currently drafted, only one



survivor would have theright tosubmitrelevant written statements

to the court, or to have commentsconsidered Dby thecourt. The
section should be amended to allow allsurvivorstosubmit relevant
written statements and have these statementsconsidered.

Section 12: Page 8, line 22
Page 8, |Iline 23
Page 8, line 24
Page 8, |Iline 25

Allows the prosecuting attorney to designate one
survivor to represent all survivors for purposes of receiving
notice and exercising rights set out in sections 6-11.

Section 13: Page 9, line 28

Sets out a definition of survivor as Bpouse,
parent, child, brother, sister, aunt, uncle, parent-in-law,
brother-in-law, sister-in-law, grandparent, or legal guardian of
a victim who 1is dead."

Section 14: Page 10, lines 5-6
Page 10, line 10
Page 11, line 12

Grants survivors the right to be informed of the
dates of all criminal proceedings relating to the case in which the
survivor is involved, the right to be notified that a court
proceeding to which the survivors have been subpoenaed will not
occur as scheduled, the right to receive protection from threats
of harm, the right to be informed of the procedure to apply for
violent crime compensation, the right to cooperate with the
criminal justice process without loss of pay, the right to obtain
immediate medical assistance and to not be detained for an
unreasonable length of time by a law enforcement agency, the right
to participate at sentencing and the right to be informed of the
defendant®s record of convictions. A survivor would have these
rights if the victim is dead, either as a result of the crime or
from any other cause.

AMENDMENT NEEjED: Although it is appropriate for the
victim to be notified of each and every criminal proceeding
involved in a case, this right should not be extended to survivors.
Each separate case 1involves numerous separate hearings and
proceedings, of which the victim should be entitled to know.
However, it 1s too costly to extend this right to survivors.

Section 15: Page 11, 1line 19
Page 11, 1line 25
Page 11, line 28
Page 12, 1line 8
Page 12, lines 12-13
Page 12, line 16



Page 12, line 18
Page 12, line 20
Page 12, lines 22-3

Requires the prosecuting attorney to make a
e effort to notify one survivor of the defendant”s
-n and the crimes for which the defendant was convicted,
r in which the survivors may participate iIn sentencing,
-ss of the office that will prepare the presentence report,
and place of the sentencing, and the final disposition,
.r would have this right i1f the victim is dead, either as
of the crime or from any other cause.

.5: Page 13, line 20

Gives a survivor making a claim against assets of
nt based on an order of restitution, superior rights to
for recovery of money from a defendant.
This section would only apply in situations where
«as ordered restitution be paid to a particular survivor,
0, a survivor would have these rights 1f the victim is
ner as a result of the crime or from any other cause.

Page 13, line 27

Allows a swrvivor ten years to institute a civil
— damages resulting from the commission of a crime. A
would have these rights if the victim is dead, either as
of the crime or from any other cause.

Page 14, line
Page 14, line
Page 14, line
Page 14, line
Page 14, Iline

co~No o~

Allows the prosecuting attorney to designate one
to represent all survivors for purposes of receiving
:d exercising rights set out in sections 14 - 17.

.9 Page 14, line 12

By reference to AS 12.55.185, sets out a definition
vor as 'spouse, parent, child, brother, sister, aunt,
rent-in-law, brother-in-law, sister-in-law, grandparent,
guardian of a victim who 1is dead."

0: Page 14, line 21
Page 15, line 3

Requires the parole board to consider preparole
hat include written comments submitted by one survivor



related to recommended sentence, or to specific information about
the crime. The comments of a survivor would be included if the
victim is dead, either as a result of the crime or from any other
cause.

AMENDMENT NEEDED: Ascurrently drafted,only one
survivor would havethe right tosubmit written statements to the
parole board, or to have comments considered by the board. The
section should be amended to allow all survivors to submit relevant
written statements and have these statements considered.

Section 21: Page 15, 1line 14
Page 15, line 15
Page 15, line 17

Requires the parole board to give notice of parole
hearings to one survivor. The notice would be sent to the survivor
if the victim is dead, either as a result of the crime or from any

other cause.

Section 22: Page 15, 1line 23
Page 15, line 24
Page 15, line 27
Page 15, line 28

Requires the survivor to maintain a current address
with the parole board i1f notice of parole hearings is desired.

Section 23: Page 16, line 4

Allows one survivor to submit written comments to
the parole board on the 1issue of whether a prisoner should be
granted parole. A survivor would have this rights if the victinm
Is dead, eilLher as a result of the crime or from any other cause.

AMENDMENT NEEDED: As currently drafted, only one
survivor would have the right to submit written statements to the
board. The section should be amended to allow all survivors to
submit written statements.

Section 24: Page 16, line 12
Page 16, line 14
Page 16, 1line 19

Requires the parole board, i1f requested to do so,
to notify the survivor of a decision to grant or deny discretionary
parole. A survivor would receive notification if the victim 1is
dead, either as a result of the crime or from any other cause.

Section 25: Page 16, line 21
Page 16, 1line23
Page 16, 1line 28



Requires the parole board, i1f requested to do so,
to notify the survivor before the prisoner 1is released from
custody. A survivor would be notified 1f the victim is dead,
either as a result of the crime or from any other cause.

Section 26: Not used.

Section 27: Page 18, line 10
Page 18, line 11
Page 18, line 12
Page 18, Iline 13
Page 18, line 14

Allows the commissioner of corrections to designate

one survivor torepresent all survivors for purposes of receiving
notice and exercising rights set out in sections 21 - 25.

Section 28: Page 18, line 17

By reference to AS 12.55.185, sets out a definition
of survivor as "spouse, parent, child, brother, sister, aunt,
uncle, parent-in-law, brother-in-law, sister-in-law, grandparent,
or legal guardian of a victim who 1is dead."”

Section 29: Not used.

Section 30: Page 18, line 29
Page 19, line 3
Page 19, line 6
Page 19, line 7
Page 19, line 10
Page 19, line 11
Page 19, line 17

Requires the parole board, i1f requested to do so,
to send notice of an application for executive clemency to one
survivor. A survivor requesting notice would be informed i1f the
victim is dead, either as a result of the crime or from any other
cause.

AMENDMENT NEEDED: As currently drafted, only the
victim would have the right to submit written statements to the
board on the application for executive clemency; this section
should be amended to allow all survivors to submit relevant written
statements and have these statements considered.

Section 31: Page 19, line 21
Page 19, line 28
Page 19, line 29
Page 20, line 4
Page 20, line 5

Requires the commissioner of corrections to notify



one survivor if an offender escapes from custody, 1is released on
furlough, or 1is released on an early release program. A survivor
who has requested notification would be informed i1f the victim is
dead, either as a result of the crime or from any other cause.

Section 32: Page 20, lines 11-12
Page 20, line 14
Page 20, line 15
Page 20, line 18
Page 20, line 20
Page 20, line 25

Requires the commissioner of corrections to notify
one survivor that a prisoner is being considered for release on
furlough, and of the intent to release a prisoner on furlough. A
survivor who has requested notification would be informed if the
victim is dead, either as a result of the crime or from any other

cause.
Section 33: Page 21, line 3

Sets out that one of the purposes of community
restitution centers is to provide a means of paying restitution to
survivors. See discussion in Section 6 of restitution.

Section 34; Page 21, lineb5
Page 21, line 6
Page 21, line 7
Page 21, line 8
Page 21, line 9

Allows the commissioner of corrections to designate
one survivor to represent all survivors for purposes of receiving
notice and exercising rights set out in sections 29 - 33.

Section 35: Page 21, linell

By reference to AS 12.55.185, sets out a definition
of survivor as "spouse, parent, child, brother, sister, aunt,
uncle, parent-in-law, brother-in-law, sister-in-law, grandparent,
or legal guardian of a victim who 1is dead."

Section 36: Page 21, 1line 18

Requires the department of law to establish a
program to notify survivors of tho rights, entitlements, and
services that are provided to survivors by law.

Section 37; Page 21, 1line 20
Page 21, line 22
Page 21, line 24
Page 21, line 25



Page 21, line 29
Page 22, line 2

Requires the department of health and social
services to assist survivors in preparing applications to the court
to attend hearings held under Title 47. A survivor would have the
right to assistance 1if the victim 1s dead, either as a result of
the crime or from any other cause.

Section 38: Not used.
Section 22: Not used.
Section JLQ: See section 7.
Section 41: See section 11.
Section 42: Not used.
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Victim Appearances at Sentencing Under
California’s Victims’ Bill of Rights

Should the victim of acrime be given
ihe right to initiate or intervene in a
cminal prosecution? According to
Professor Abraham S. Goldstein of
Yale Law School:

| T]he victim deserves avoice in our
criminal justice system, not only in
hearings on the amount of restitu-
tion to be paid him but also on the
offenses lo be used as (he basis lor
such restitution. [TJhe victim
should have aright to participate in
hearings before the court on dismis-
sals. guilty pleas, and sentences

I "Delinmeihc koleotthc VictiminCrim-
inal Prosecution.” 52 Mississippi Law Jour-
>Ui 515. 518 » *1982)

From the Director

The past decade has seen a dramauc
rekindling of public concern for the
needs of the victims of cnme. aconcern
nchly supported by continuing research
into the questions of whai those needs
are and how they can best be met.

When California voters in 1982 enacted
Proposition 8. called the Victims' Biii
of Rights, Ihat new law included a
provision lhat the victim or the victim s
surviving kin would be permuted io
address the court before any felony
sentencing

The National Institute of Justice then
sponsored research by the McGeorge
School of Law at the University of the

Edwin VilJmcarc and Virginia V. N'eto

The December 1982 Report of the
President's Task Force on Victims of
Crime encouraged victim participation
but recommended a more limited
approach:

Judges should allow for. and give
appropriate weigh! io. input at sen-
tencing for victims of violent
crime....[E|verv victim must be
allowed to speak at the time of
sentencing. The victim, no less
than the defendant, comes tocourt
seeking justice. Defendants
speak and are spoken for often at
great length, before sentence is
imposed. It is outrageous that (lie
system should contend it is loo
busv to hear from ihe victim.

Pacific to study the implementation of
this "right to allocution." If we learned
how allocution worked in the early
days of its implementation in Califor-
nia. other States considering victim
legislation would benefit from the

Cahf?rnla ea'r.)]e in
This églves the results

of that investigation Although few
victims availed themselves of this right
and some judges were skeptical of us
value, an overwhelming four-fifths or
the victims and iwo-thirds of the pros-
ecuting attorneys thought the victim's
light to allocution was a proper and
necessary contribution to justice.

Like other National Institute research
into victim problems, this study's find-
ings again stress the victim's need and

By the time the Task Force report was
published, the voters of California had
already enacted legislation giving vic-
tims the right to allocution at felony
sentencing hearings, i.e.. the right to
speak. Proposition 8. California’sVic-
tims' Bill of Rights, includes Penal
Code Section 1191.1. which specifies
the following:

The victim of any crime, or the next
of kin of the victim if the victim
hasdied, has ihe right to anend all
sentencing proceedings under this
chapter and shall be given adequate
nonce by the probation officer of
all sentencing proceedings concern-
ing the person who committed ;h:
cnme.

desire io know what is going on in the
case against hisor her cnminaJ assail-
ant. and how important it is for the
victim to be a full partner with the
criminal justice system from the very
start of that case. Thus the study recom-
mends that procedures for notifying
victims of the progress of a case and
(heir allocution right be improved, and
(hat victim participation in ihe case be
encouraged at an earlier siage than
sentencing. Thoughtful legislative
draftsmanship, supported by sound
research and experience, can continue
to case the traumas of the victims of
crime and hasten achievement of our
ideals of justice.

James K Stewan
Director
National Institute of Justice



The victim or next of kin has the
right to appear. pervonally or by
counsel, at the sentencing proceed-
ing and to reasonably express his
or herviews concerning the cnme.
the person responsible, and the
need for restitution The court in
imposing sentence shall consider
the statements of victims and next
of km made pursuant to this section
and shall state on the record its
conclusion concerning whether the
person would pose athreat to public
safety if granted probation.

To study California’s |mP.|ementat|on
of the new rlgzht to allocution at felony
sentencing, the National Institute ot
Justice sponsored an exploratory study
by the Center for Research. McGeorge
School of Law. University of the
Pacific. This Research in Brief high-
lights the study's findings.

Major findings

Effects. In California, victim appear-
ances seem to have had little effect on
the criminal justice system or on sen-
tencing. The vast majority of victims
surve){ed for this project did not use
the allocution right. In fact, in less
than 3 percent of the cases did the
victim gppear. 1 he possible impact of
the victim allocution right is severely
limited by the hlgh ercentage of cases
plea bargained, by California's deter-
minate sentencing law. and by vic-
tims' lack of awareness of thé right.

Victim desire for information. In
general, victims are more interested in
Information about their cases than
they are in the right to participate.
Some victims, in fact, exercised the
allocution n%ht at sentencing primarily
to find out what was going on In their
Cases.

However. 80 percent of the victims
interviewed indicated existence of the
nght was important, Many_ victims
showed limited understandm% of the
cnminalJ justice system and had trouble
ascertaining what stage a case had
reached or why a particular action had
been taken.

Pointl of Mt'n or WI*U'NI etpressed in thu
publication arr thosr ol thr authors jnj Jo not
necessarilt representthe Qtfittal position or policies
Ofthe 1'S Deportment of Justice

The Atsistani Attorn/l Central. Office of Justice
Pro/ramt coordinate! the criminal and imtmle
Jussice acinmet of the tollouint protram Officel
and Bureaus \attona! Institute of Justice Bureau
of Justice Stattsiict Bureau of Justice Assistance
rfffice of Jutenile Justice and Delinquency Preten-
tion and Office for \icnml of Crime

Ice problems Form letters sent by
probation departments arc an in-
ad,e(%uate means of communicating the
existence of the allocution nght. More
personal and direct communication is
required if victims arc to learn about
and understand the right

Victim impact statements Victim
impact statements included in the pre-
sentence repons prepared by the local
probation_departments provide many
victims with a satisfactory opportunity
to express their views An informal
interview with a sympathetic proba-
tion officer is often preferable to a
recitation in open court.

Scope and methods

The project had two magor_ob]ectlves:
in study ihe implementation of the
allocution nght by Slate and local
agencies, and io assess ihe extent of
victims' awareness of the nght and
their use and reaction io it.

Agency survey. In the fall of 1982,
the project surveyed agencies
statewide to learn about the activities
and attitudes of officials related to the
allocution n(t;,ht. Questionnaires were
sent to probation departments, district

attorneys, and Supcnor Court presid-

ing judges in all of California's 58
counties and to all 35 victim-witness
programs operating in mid-1983.

The questionnaires covered four major
ISsues:

* victim notification of the allocution
nght.

¢ assistance to victims by the cnmmal
]usH{:e system in the exércise of the
nght.

+ the extent of victim appearances,
and

J ﬁerceptions by officials of the new
ngnht and its implementation.

Forms were returned by 33 probation
departments (57 percen?. 25 district
attorneys}43 percent). 33 Supcnor
Courts'(57 percent), and 22 victim-
witness programs 163 percent). Ac-
cording o the survey results. 3 percent
or fewer of felony crime victims make
statements at sentencing hcanngs

Case surveys. To assess victim re-
sponse statewide, the project sought
to identify and interview two grour[])s
of victims: Those who exercised the
nght and those who were entitled to

_Jnot_ There were major obsta-
cles in locating victims: County agen-
cies did not maintain systematic data,
such as victim names and addresses,
and many district attorneys and police
tended t0 "protect" victims and inhibit
researchers' access to them

To overcome these difficulties, the
project surveyed victims in three
cooperating counties with com-
putenzed recordkeepmgssystems:
Alameda. Fresno, and Sacramento
The comPuterlzed systems enabled
project staff to review large numbers
of files and extract victim data that
were otherwise inaccessible or
unavailable.

At the project's request, the district
attorneY's offices and the Supcnor
rourt clerks ineach of the three coun-
ties ﬂene[ated a list of felony cases
resufting in conviction and sentencing
for a year and a half that overlapped
to some extent the statewide agency
survey.

There was a total of 1.293 cases gen-
erated bv the 3 counties that contained
(he information needed to identify and
contact victims. The data included the
names and addresses of the victims.
Next of kin were identified primanly
by searching district attorney and
coroner files The felonies were prin-
cipally b.urglary, robbery, assault,
rape, child molestation, "kidnapping,
and homicide Burglary was included
to compare responges to property and
personal injury crimes,

The project analysis identified 59
cases in'which victims (or next of kin)
made statements at sentencing. The
percentage of victims identified as
exercising their allocution nght in the
case surveys compared to the total
number of sentencings tn the three
counties is similar to the 3 percent
appearance finding of the statewide
agency survey.

Victim interviews. Project staff suc-
ceeded in locating and Interviewing
171 victims. The district attorneys
case survey accounted for 147 of the
171vutims. and the sentencing orders
vent by the Superior Court clerks ac-
counted for the remaining 24.

Each of the 171 victims was inter-
viewed by telephane. The interviewers
asked about details of the cnme and
chaxactenstics of the victim: the source
and degree of the victim's know ledge
of the appearance nght: and the de-



grec. kind and circumstances of vic«
participation. The effectsof participa-
tion and nonparticipation on the vic-
tims were part of the interview

Interviews were conducted with both
victims who appeared at sentencing
129 0ot 1"l victimsiand those who did
not Their responses were then com-
pared Besides the 29 victims who
jctuallv appeared at sentencing, only
-Tot the remaining 142 indicated they
knew of the allocution right. <It should
he noted that the 171 victims inier-
viewcd were noi necessarily typical
victims Hence, their responses may
not he representative.)

Legal framework

The victim's opportunity to exercise
the allocution nght is constrained by
legal factors Penal Code Section
1191.1 confines the nght toallocution
to felony sentencing inSupcnor Court
There is no nght to allocution in
Municipal Court, where almost all
misdemeanor cases are tncd. Califor-
niaoperates undera determinate sen-
tencing bw that limits sentencing
choices. Funher. incases involving a
plea, the sentencing judge considers
only the cnmeis) that the defendant
pleads to

Thus, the only real opponumty for the
victim to affect the sentence by allocu-
tion isin a case that reaches Supcnor
Coun. and only to the extent permitted
by determinate sentencing and plea
bargaining In instances where cnmecs
are not enarged. or charged but later
dismissed ordropped, victims have no
allocution nght.

It should be noted that allocution is
noiavictim'sonly way tocommum-
caie with the sentencing judge. Since
the 1920's. prescntence reports pre-
pared by probation departments have
included victim impact statements.
These statements became mandatory
in 1978 Victims may also wnte the
court directly.

Agency implementation

Probation departments Nearly all
departments appeared to be sending
notification announcements to victims
of the allocution nght as required by
the Code The departments reported
only a minimal increase in their
workloads

otification almost always consisted!
ol form letters. Contents of the notice
were not uniform among the probation
departments due to the vagueness of
Section 1191 1. the lack of central
administrative or legislative guide-
lines. and ihe need to implement
notification procedures quickly

Despite differences in the style of
notification letters, victim appearance
rates at sentencing did not differ
noticeably from one county to another
Some form letters were less personal
than the letters and phone calls used
to solicit victim impact statements.

Probation departments reported diffi-
culty inlocating some victims because
of incorrect names or addresses pro-
vided by other law enforcement agen-

cies No followup notices were sent.
Eighty-five of 149 victims (57 percent)
who responded to the question in the
victim survey about the notice did not

remember receiving one.

Superior Court. In the statewide

agency survey, some judges expressed
concern about possible lack of due

process in the allocution process. The
statute docs not address the procedures
under which victims arc to be heard.
Consequently, judges'practices differ

Ofthejudges responding, nearly halt
indicated they allow cross-examina-
tion of the victim by the defense. One-
fifth of the judges also require the
victim to speak underoath, especially
when facts uf the case or details of the
crime are discussed. Some judges ac-
cept comments from victims without
an oath unless facts of the case or
detai. of the cnme arc raised. Two-
fifths of the district attorneys said that,
in their experience, victims spoke
under oath. No systematic records of
the procedures used in victim allocu-
tion arc maintained.

District attorneys. District attorneys,
who have the most contact with vic-
tims after an areest and often consider
themselves victim advocates, were
not mandated to inform or assist vic-
tims regarding allocution. Neverthe-
less. according to the victim inter-
views. the district attorney was the
most common source of information
on the allocution right.

Victim-witness programs. While
less than onc-third of the victims inter-
viewed remembered any contact with
a victim-witness program, over half
of the victims knew about the victim-

less program Relatively few vie-
imis recalled learning about the nght
to allocution from vicnm-wiiness
programs

Victims and allocution

Despite ihe ereut amount of publicity
ahout the Vn.tuns Hill oi Rights, man-
datory notification ol victims, and
victims conuct with various agency
personnel, only 44percent ot the 171
victims interviewed were aware oi the
right to appear at sentencing AN hat
the actual level ot knowledge was
among all victims in the three counties
canonly be estimated, but it probably
was much lower, considering that ihe
171 victims interviewed were a more
economically stable and highly edu-
caicd sample than is ty pical ot felony
victims, i

Approximately half of the victims
who were aware of the right tirst
learned about it from district attorneys.
2 1percent from the probation officer.
15 percent »'om victim-witness pro-
grams. anu 10 percent from other
criminal justice personnel such as
police. Only afew mentioned the Vic-
tims' Bill of Rights as their source of
information.

Although probation departments in
California arc legally responsible for
notifying victims of their allocution
nght. the sequence of eventsincrim-
inal proceedings may account for the
higher proportion of victims who re-
called being informed of the nght by
district attorneys' offices. When
someone ischarged withacnme. the
victim may begin a series of meetings,
phone calls, and correspondence with
the district attorney. Not until there
has been a conviction docs probation
prepare a presentencc report and send
notification ot the nght to allocution
and the schedule of the sentencing
hearing

Reasons for not exercising the right.
Of the 47 victims interviewed who
knew of the nght but did not exercise
it. 43 explained their reasons for not
Jomg so Thirty-seven percent were
satisfied with the criminaljustice sys-
tem's response This was especially
true in burglaries. Some of these vic-
tims were satisfied by district attor-
ney's assurances that the criminal
would receive the maximum sentence
possible Thirty percent believed that
ihcir appearance before the judge
would make no difference



For 28 perccnc the reasons for noi Q
appcanng were more personal, they
were either too upset, afraid of retali-
ation. or confused, One victim, who
was also a witncss in the case, thought
that being barred Irom the courtroom
during the trial precluded her involve-
ment at the sentencing hearing

Some were discouraged by a district
attorney or r;])robatlon officer, only to
regret later that they had not expressed
their views. (In the statewide agency
surve%/, some officials indicated con-
cern that on oral statement might be
counterproductive, fearing, forexam-
ple, that a victim might become hyster-
Ical. ) Foranother 5 percent, an apPear-
ance was considered too costly in lost
wages, child care, or trrv el expenses

Victims often presented themselves to
project interviewers in a passive mode,
explaining that "no one told me |
should."or "they don't seem to care.”
or "l was busy."

Reasons for exercising the right Of
the victims interviewed who made a
written or oral statement. 34 percent
said their primary reason was a desire
to express their feelings to t,hejud?e.
32 percent to perform their "dufy."
and 26 percent to achieve a sense of
justice or to influence the sentence.

One victim of aterrifying armed rob-
bery wanted to show “the criminals that
the'victims could make life miserable
for them. Another man. whose brother
was unable to caic foi himself alter a
severe assault, said. “| needed to say
something because my brother is un-
able to speak for himself."

Several victims who knew their
attackers personally asked the court to
provide psychological help for the
offenders, usuaIIY for the good of the
offenders as well as the Safety of
others. A man assaulted by a fnend
advocated probation and restitution
because he knew the high costs of
incarceration and the undesirable con-
ditions in pnson.

Bound up with victims' reasons for
making a statement at sentencing were
(he results they sought: 56 percent
sought a long 0r maximum sentence;
15 percent emotional relief; 12 percent
financial restitution; and 17 percent a
variety or other objectives, including
a light sentence

intent of victims' statements Of

all the Pomts raised in victims' state-

ments. the most common imade by 47
Percent of victims  itemswed| \sas
hat the perpetrator should be punished
or locked up Twenty-five percent
stressed one or more of the following:
the effects of the crime, qualltles of
the criminal iusually highly negative
ones i. good qualities of the victim, or
details of the cnme. A lew mentioned
the need to protect society; others
suggested alternative sentences, such

as probation and restitution

Nearly halt the persons preparing
statements received some help, most
frequently from family members or
friends, sometimes from a victim sup-
ort group such as Mothers Against

runk Drivers, and occasionally from
a private attorney or the district
attorney

Was Section 1191.1 necessary
or effective?

Victims' perspectives The victims

interviewed indicated that making a
statement at sentencing had two mam

potential effects— an emotional effect
on the victim and a perceived effect
on the sentence QOver half the appear-
|nﬁ victims (54[percent) reported the¥

felt different aft

ment to the]ud_g,e. Ofthese. 59 percent
expressed positive feellnc%s of satisfac-
tion or relief. 25 percent felt angry,

tearful or helpless, and 10 percent'téll

dissatisfied.

Less than half (45 percentiof those
victims who spoke at sentencing felt
their participation affected 'he sen-
tence. Even those who felt they had
an effect were inclined to view the
sentence as too lenient In fact, they
held this view in the same proportion
as persons who had no involvement in
sentencing at all. Most discouraged
were those who made statements but
felt they were not heeded 82 percent
of these victims thought the sentence
was too light Victims Who_sP_oke at
sentencing were often the victims of
scnous crimes, vet as a group they
reported a higher frequency ofproba-
tion sentences in theircases than those
who did not appear iltshould be noted
that victims seekmg restitution in
California are forced to request a sen-
tence that excludes apnson term Di-
rect restitution to the victim is avail-
able only when probation is granted »

er making their state-

PC, ite infrequent use of the allocu-
tion nght and mixed reactions to it.
over 80 percent of all victims inter-
viewed indicated that the existence of
the nght was important. Victims also
expressed a stron? desire for more
information abouf the nght and the
progress and dispositions of their
casés.

Officials’ perspective Two-thirdsof
the judges saw no need for theallocu-
tion nght. An equall){] Iar%e majontv
of dtstnct attorneys thought it was
needed. Judges pointed out that the
presentence report provides all the
neC(tessary information. One judge
wrote:

Any review ot the impact of vic-
tim's statements should not fail to
take into account the rules of couri

sentencing cntena. By the time that
ihe victim comes to court, a well-
Brepared.probatlon report having

been reviewed by a well-prepared
judge leaves little room for modifi-
cation of an intended decision. A
victim's emotional appeal to the

court cannot carry more weight in
place of the facts and criteria

When asked whether the nght was
"effective.” 81 percent of probation
officers answered "minimally or not
at all" (often because of the role of
victim Impact statementsi compared
with 69 percent ofjudges and 48 per-
cc.itof prosecutors: less than 2 percent
indicated that the nght had been very
successful. Sixty-six percent of district
attorneys, compared with 40 percent
ofjudges, thoughtthatwctlm appear-
ances Increased the amount (as; op-
posed to the frequency) of restitution
awarded.

Judges indicated that, while the actual
jopcarances had little overall impact
on the sentences, they believed the

nght had benefits:

— It does allow victims to air
their gnevances or "get it off
their Chest." To this extent
they may feel the system is
Phaylng more attention to

em.

— Prop 8 has beenareal signif-
icant step toward victim’ rec-
ognition and awareness It is
as important asapublic state-
ment as it is as a court tool



Prosecutors wrote:

— Judges arc constrained by law.
logic, and justice. Inamajor-

ity of cases nothing (he victim
says is really going to impact.

— Members of the judiciary who
were responsive to victims'
nghts before, continue to be
s0. and others who place
defendant's nghts
paramount...also continue

Conclusion

Allocution at sentencing will he a
modest right wherever it isestablished
because plea bargaining effectively

resolves the vast majority of all sen-

tences before the victim can have a

say. In fact, since plea bargaining may

result in the dismissal of *.nminal
charges, plea bargaining dcpnves
some victims of the nght to allocution
altogether. If the intent behind the

Previous studies

Recent literature on victims has
focused on the importance of victim
involvement and satisfaction with
the criminal justice system. For
some victims, appearing at sentenc-
ing heanngs is the culmination of
a sencs of actions after the cnme.
Their participation may stem from
satisfaction or displeasure with
pnor criminal justice contacts.
Similarly, their appearance at sen-
tencing may leave them with posi-
tive or negative feelings about the
system.

A study of victim involvement in
communities near Toronto (Hagen.
1982) analyzed various activities—
contact with police and prosecutor,
knowledge of the case outcome— in
terms if their relationship to vic-
tims' attitudes toward the disposi-
tion The findings indicated that

victims who attend court are more
likely to reduce their demands for
severe sentences, suggesting a link

xrution nght is to give victims an
opportunity tocommenton and influ-
ence the sentences for thecnmescom-
mitted against them, victim participa-
tion must exist at earlier stages in the

prosecution of cases This is particu-
larly true within a determinate sentenc-

ing system.

There isnodoubt that victims deserve
much greater attention and assistance
than they have received in the past or

arc currently receiving Victim partici-

pation in the prosecution of crimes
raises complex legal and social issues.
If victim participation is to be more
than symbolic, additional resources
will have to be invested in the criminal
justice system and anumberofexist-
ing procedures changed. Victims-
nghts cannot be grafted onto the exist-

ing system without generally remain-

ing simply cosmetic, nor can they be
made potent without creating profound
changes throughout the entire system.

between involvement and accept-
ance of case disposition.

A survey conducted of New York
victims by Lou Hains and
Associates (Bucuvalas. 1984) re-
ported that overall victim satisfac-
tion with the police and the district
attorney is enhanced if the victim
receives victim services. Victim-
witness agencies, however, have
continued to be concerned about
the lack of witness cooperation. In
evaluating this "persistent
phenomenon.” Davis <1983)
suggested that victims might be
more cooperative if they were given
a chance to have their opinions
heard in court.

A National Institute of Justice
study. -\e Criminal Justice Re-
sponse to Victim Harm iForst and
Hcmon. 1984). found that victims
expressed more satisfaction with
the system if they had knowledge
of the case outcome and if they felt
they had influenced the disposition
of the case In general, victims

question remains as to whetrer
society is prepared to embark upon a
process so potentially complex, ex-
pensive. and unpredictable

Ed*in VillmiHire served us project
directorand V|r%|n|a \V Neto asproj-
ect coordmcor for Victim Appear-
ances at Senten_cmg I-Ileannqs L NCIr
IheCaitfomia Victims' Bill ol Rights
Thefu Il report o fthis studs, prepares
undera itranito the McGeurve Sche-. i
of La*. University of the Pacific :sn
be purchased from the Supenntenatnt
ofDocuments. US Government Pr.nt-
inf Office istoc: number 027-000-
02171-011 a d is available in fret
microfiche 1S'CJ 10-19151from the
National Institute of Justice/NCJRS
I[phone 800-851-34200r.from Mar..
land. Alaska, and the Metropolitan
Washington. D C., area. 301-251-
5500)

placed more emphasis on being
informed than on participating in
the process. The same study re-
ported thatjudgesconsider the prc-
‘cntencc investigation report useful
information about victim harm:
however, much of the prcsentcnce
investigation report is based on in-
formation obtained from second-
hand sources, not from the victim.
Thus, even from the judicial per-
spective. itmay not be a true alter-
native to the nght of allocution at
sentencing

An NIJ experiment. Structured Plea
Negotiation (Clark et aJ. 198*4)
called for victim participation in
plea bargaining Evaluation of the
research indicated that most victims
tended to be satisfied with their
attendance, but believed theirp as-
ence. statement, or both at the plea
negotiation conference had no im-
pact on case disposition. These
findings echo the results reported
(Heinz and Kerstcttcr 1980) on a
similarexperiment in Dade County.
Honda, in 1977



& 33.30 280 Probation, Prisons, and Prisoners'”? §"3130.901

Sec. 33.30.280. Credit for labor while imprisoned. IRepealeG;8bct.
53 SLA 1982]

Sec. 33.30.281. Crime against sentenced prisoner. A person
who commits a crime against a sentenced prisoner is punishable as if
the prisoner was not sentenced and incarcerated. (86 ch 88 SLA 19861

Secs. 33.30.282 — 33.30.290. [Repealed, § 12 ch 88 SLA 1986.]

Sec. 33.30.291. Treaties. Ifa treaty in effect between the United
States and a foreign country provides for the transfer or exchange of
prisoners sentenced to serve a term of incarceration to the country
where they are citizens or nationals, the commissioner may, on behalf
of the state and subject to the terms of the treaty, consent to the
transfer or exchange of prisoners and take any other action necessary
o initiate the participation of the state in the treaty. (86 ch 88 SLA
1986)

Secs. 33.30.300 — 33.30.900. IRepealed, § 12 ch 88 SLA 1986.]

Sec. 33.30.901. Definitions. In this chapter, unless the context re—
quires otherwise,

(D "center' means a correctional restitution center;

(@ commissioner” means the commissioner of the Department of
Corrections;

(3 "community®service” means work on projects designed to reduce
or eliminate environmental damage, protect the public health, or im—
prove public services, lands, forests, parks, roads, highways, fecilities,
or education; community service may not confer a private benefiton a
person except as may be incidental t the public benefit;

@ "correctional fecility” or “fecility’ means a prison, jail, camp,
farm, half-way house, group home, or other placement designated by
the commissioner for the custody, care, and disciplire of prisorers; a
"'state correctional fecility” heans a correctional fecility owned or run
by the state;

() "court” means the supreme court, the court ofappeals, the supe—
rior court, the district or magistrate court, or a justice or judge of a
court;

(6) "crime against a person”’means a crime as sstout in AS 11.41,
except custodial interference under AS 11.41.320 and 11.41.330; or a
crime against a person in thisor another jurisdiction having elements
substantially identical to those of a crime as st out in AS 11.41,

xcept custodial interference under AS 11.41.320 and 11.41.330;

(7) "department” means the Department of Corrections;

m k J K



S 11-46.290
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Criminal Law

§ 11.46.300

Article 2. Burglary and Criminal Trespass.

Section

300 Durgiary in the firsl degree

310 Uurglnry in the second degree

320 Criminal trespass in (tie first degree

330 Criminul trespass in the second
degree

Collateral reference*. — 13 Am .lur
2d. Burglary. k I et »c«|; 75 Am Jur 2d.
Trespass. 4 1et mq

12A CJ S., Burglary, 4 | et seq . 87
ClJ s.. Trespass, $ 1ctseq

Conviction or acquittal or larceny as bar
to prosecution for burglary, 19 aLr 626

Opening closed but unlocked door as
breaking which will sustain charge of bur-
glary or breaking and entering, 23 ALR
112

Burglary without hrcuking, 23 ALR
288.

’’a.-ancy or nonoccupnncy of building as
alTei’ing its character aa a "dwelling" as
regan's burglary. 85 ALR 428

Construction and application of statute
relating to burglars' tools, 103 ALR 1313

May participant in burglars- be
convicted of receiving or concealing the
stolen property. 136 ALR 1087

Outbuilding or the like as part of “dwell-
ing house." 43 ALR2d 831.

Gambling or lotlerv paraphernalia as
subject of larcenv. br glarv. or robberv. 51
ALR2d 1396.

Building or house defined for purpo>r or
burglary statutes. 78 ALR2d 778

Motor vehicle, burglary or breaking and
entering of. 79 ALR2d 285

Sec. 11.46.300/Burglary in

AS 11.46 310 and

Section
340 Defense Emergency use of premise*
380 Definition

Sufficiency of showing Ihal burglary
was committed at night. 82 ALK'Jd 643

Maintainability of burglary charge,
where entry into building is made with
consent, 93 ALR2d 531

Prtvisions of burglary or thefi policy as
to "visible murks" or "visible evidence." 99
ALF(2d 129

Provisions of burglary or thefi policy
requiring losses evidenced by "physical
damage to premises." 22 ALR3d 1305

Validity, construction and application of
statutes relating to burglars' tools, 33
ALR3d 798

Breaking and entering of inner door of
building as burglary. 43 ALR3d 1147.

Criminal  prosecution based upon
breaking into or taking money or goods
from vending machine or other coin
operated machine. 45 ALR3d 1286

What amount* to "exclusive" possession
of stolen goods to support inference of bur-
glarv or other felonious taking 51 ALR3d
727

Entry through partly opened door or
window as burglary 70 ALR3d 681

Coercion, compulsion, or duress as
defense to charge of robbery, larceny, or
related crime. 1 ALK4th 481

the first degree, tai A person
ctWmtArTfiecnme of burglary tn the first degree ifthe person violates

tit the building is a dwelling; or
(2» in effecting entry or while in th» building or immediate flight

from the building, the person
<A' is armed with a firearm;

I"s (B' causes or attempts to cause physical injury to a person; or \

(Ci uses or threaten to use a dangerous instrument,
tb) Burglary in the first degree isa class B felony. (§ 4 ch 166 SLA

1978)

73

le
Id



§ 11.46.400

Crorni references. — For definition of
terms used in this title, see AS 1181.900
Effect of u.iiendmrnt*. — The 1982

Alaska Statutes

amendment added paragraph'3' to sub.
section in'

Article 3. Arson, Criminnl Mischief, and Related Offense*.

Section

400 Arson in the first di-grre

410 Arson in the second degree

490 Criminally negligent burning

450. Failure to control or report a danger-
ous fire

480 Criminul mischief in the first degree

Collateral references. — 5 Am Jur
2d. Anon and Related OlTenses. t 1 el
seq . 52 Am Jur 2d. Malicious Mischief.
5 let seq

6A CJ S . Arson. S letseq.54 CJ S.
Malicious Mischief. 5 1el seq

Burning as element of offense ofarson |
ALR 1161

Evidence of other offenses in prosecution
for arson. 3 ALR 1544, 22 ALR 1016. 27
ALR 357, 63 ALR 602

Criminal responsibility  of  one
cooperating in offense ofarson which he is
incapable ofcommitting pErSIally 5Al R
783. 74 ALR 1110. 131 ALR 1322

Ownership of property as affecting crim -
inal Itabilitv for burning thereof. 17 ALR
1168

Intent as essential element of crime of
burning property to defraud insurer. 17
ALR 1180

Section

482 Criminal mischief in the second
degree

484 Criminal mischiefin the third degree

486. Criminal mischief in the fourth
degree

490 Definition?

Ratification or sanction by owner of
property or interest therein as affecting
criminal liability of person burning same.
54 ALR 1236

Death resulting from arson as wuhin
contemplation of statute which makes
homicide in perpetration of felony murder
in first degree. 87 ALR 414

Sufficiency of evidence on issue of negli-
gence in action for spread of fire ntirposorly
and lawfully ki'nPed 24 ALR2d 241

Vacancy or rionoccupancv of building as
affecting its character as "dwelling* as
rrgardt arson. It ALRJd 1436

Burning of building by mortgagor as
burning property ofanother so as to const i-
tutc arson. 76 ALR2d 524

Single act affecting multiple victims as
constituting multiple assaults or homi.
cides. 8 ALR4th 960

Sec. 11.46.400. Arson in the first degree. <a» A person commits

the crime of arson in the first degree ifthe person intentionally dam —

ages any property by starting a fire or causing an explosion and by that
act recklessly pluces another person in danger of serious physical
injury. For purposes of this section, ""another person™ includes but isnot
limited to fire and police service personnel or other public employees
who respond to emergencies, regardless of rank, functions, or duties

being performed

> Arson inthe firstdegree isaclassA feloy. 13 4ch 166 SLA 1978;

am $ 1ch 39 SLA 1983)

Effect of amendment!. — The 198J
jmmdmrnt removed a personal pronoun
in the first sentence and addrd the *ec. .id
sentence

Legislative history report*. — f r

Semite letter of intent relating lo ch 39.
SLA 1983. see 1983 Senate Journal, pp
106 and 171; hT House letter of intent on
that Act. see 19S3 House Journal, p 1250.
ece also 1983 llouve Journal, p 1699
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§ 11.46.410 Criminal Law S 11.46.450

NOTES TO DECISIONS

For cases construing former first
dcgioc arson statute, see Salmas v
United States. 277 F 2d 914 i9th Cir
1960*. Rank v State. Sup Ct Op No 92
iFile No 167* 373 P 2d 734 wml962i.
overruled on another point in Shafer v
State.Sup ClL.Op No 563(Kile No 1034,
456 P2d 466(19691, Stumbaugli v Slate.
Sup Ct Op. No 1919 -File No 39371.599

Ct Op No 2147 iFile No 3901«. 014 I* 2]
1344 119801

Sentences upheld. See Fuulkenberry
v Stale. Ct App Op No 116 'File No»
6234. 6235>. 649 P2d 951 <1982*

Cited in Williams v State. Sup Ct Op
S<, 2147 iFile No 39011 614 P2d 13H4
m19401; Putnam v State.Sup Ct Op No
2251 'File No 3475'. 629 P 2d 35 ' 1980’

P 2d 166 0979*. Williams v State. Sup

Sec. 11.46.410. Arson inthe second degree, 1a"A person commits
the crime of arson in the second degree if the person intentionally
damages a building by starting a fire or causing an explosion.

(® In a prosecution under this section, it is an affirmative defense

(1» thnt no person other than the defendant had a possessory, propri—
etary, or security interest in the building or that all persons having
such an interest consented to the defendant™s conduct: and

<> that the sole intent of the defendant was to damage or destroy the
building fora lawful purpose.

(© Arson in the second degree isa classB felow. (G 4 ch 166 SLA
1978)

NOTES TO DECISIONS

For cases construing former second 'Fils No 1486'. 512 P2d 923 '1973*.
degree arson statute, see Salinas v Jacr.th v Stale. Sup CI Op No 1829
United States. 277 F 2d 914 +9th Cir.  sFile No 3507'. 593 P2d 263 1979
1960", Tarnefv State.Sup CI Op. No. 911

Sec. 11.46.430. Criminally negligent burning. «ae A person
commits the crime of criminally negligent burning ifwith criminal
negligence the person damages property ofanother by fire or explosion

(i Criminally negligent burning isa class A misdemeanor ($ 4 ch
166 SLA 19781

Sec. 11.46.450. Failure to control or report a dangerous fire,
ia) A person commits the crime of failure -0 control or report a danger—
ous fire Tthe person knows that a fire isendangering lifeor a substan—
tial amount of property of another ar.d fails to take reasonable
measures t put out or control the fire, when the person can do o
without substantial personal risk, or to g-\e a prompt fire alarm if

(D the person knows that the person is under an offical,
contractual, or other legal duty to prevent or combat the fire; or

<) the firewas started by the person, with the person®s consent, or
on property in the person®s custody or cotrol.

19



N\laska state legislature
HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

Po Urn Y, State Capitol
luneau. AUikaWMI-JWO

Mail Stop 1100
1‘M)7| 465+ 391
January 12, 1989
MEMORANDUM
TO: Representative Dave Donley

ATTN: Michael Ward

FROM: Maria Gladziszewski /W6
Legislative Analyst

RE: Open Parole Board Meetings in Other States
Research Request 89.122 (Revised)

You requested that we pose several specific questions to people associated with

open parole board meetings in other states. | contacted representatives from
the parole boards of nine states that have open or partially open parole board
meetings.

In general, the persons with whom | spoke were satisfied with their systems
of parole hearings and support the concept of giving victims an opportunity
to speak before parole boards. In all nine states, however, victims do not
often choose to participate. Most parole hearings are held in prisons, and
victims often do not want to go into the prisons to face the inmate. Several
persons with whom |1 spoke suggested holding an additional meeting outside
prisons, or allowing victims to speak in a room without the inmate present.
Answers to your specific questions are summarized below.

Who is allowed to attend and participate in open parole board hearings?

The parole boards of Nebraska, North Dakota, Oklahoma and Tennessee operate

under open meeting laws. Florida and Nevada have statutes that require parole

board meetings to be open to the public, and Massachusetts has open parole

hearings for those serving life sentences after convictions of first or second

degree murder. In general, attendance is unrestricted, although the spokes—
person from Oklahoma mentioned the size of the room as a limitation. In

Arkansas and Rhode Island, separate meetings for those protesting parole

(victims, sheriffs, district attorneys) are conducted outside prisons.

Florida, Massachusetts, Nebraska, Nevada, and Tennessee have full—
time parole boards. The parole boards of Arkansas, Oklahoma and Rhode Island
meet once a month, and the parole board of North Dakota meets six times a year.
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The number of people allowed to speak during the meeting was sometimes limited.
In Florida, prior approval 1is required. Only five family members can speak on
an inmate"s behalf in North Dakota and Arkansas; in Oklahoma, only two protest—
ors and two supporters can speak. There were no formal restrictions in other
states, although some representatives said that the board could limit the
numbers if they so desire.

Who actually attends the open parole board meetings?

Representatives from most states contacted reported that few (two to four)
people attend a parole hearing for any specific inmate and that most of those
attending are supporters of the inmate (i.e., Tamily, friends, employers).
Debbie Miller, Executive Director of the Tennessee parole board, said that
those that attend are "mostly just anxious famil ies...[who] view it as an extra
visiting day." Representatives also report that, more often than not, no one
but the inmate appears for the hearing.

Of the 200 cases before the Florida Parole Commission in Tallahassee on January
11, 1989, 70 cases had visitors attending; of those 70 cases with visitors, in
only four cases were victims or victims® families scheduled to speak. Since
enacting victim notification legislation on July 1, 1987, North Dakota has had
only four cases (of approximately 550 cases in the last year and a half) in
which victims testified. The spokesperson from Tennessee estimated that only
the inmate testifies in 75 percent of their cases and that victims or victims®
families appear in only five percent of cases. Protestors are scheduled to
speak at seven of the 400 cases to be heard this month 1in Arkansas. The
spokesperson from Nevada estimated that victims speak in less than five percent
of the hearings in that state.

Are victims notified?

All of the states contacted report that they notify victims if at some point
the victim had notified the prison that the victim was interested in knowing
when the inmate would be up for parole. Arkansas, Florida, North Dakota, Rhode
Island, and Tennessee have laws requiring victim notification.

Are open parole hearings beneficial to victims and their families?

Representatives from all of the states contacted responded favorably when asked
if open hearings were beneficial to victims and their families. Several also
mentioned, however, the importance of victim assistance programs prior to
sentencing.

Don LaFratta, Director of Special Operations for the Massachusetts parole
board, was a relucta.it supporter of open parole board meetings. He said that
they are beneficial to victims and their families but stressed that states
should put their money "on the front end rather than the rear end of victims
services.”" He noted that victims could use **PDresentatives at the courthouse
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to usher them through what was about to happen (what happens in court, how
everything works, methods for victims to be reimbursed for medical expenses,

etc.)

Are there any problems with the system? Do you feel open meetings are an extra
burden on taxpayers for more security?

The only fiscal burden mentioned was that of locating victims in states with
mandatory notification laws. Representatives from North Dakota, Rhode Island,
and Massachusetts spoke of costs incurred for additional personnel needed to
locate victims.

States did not report providing extra prison security on parole board hearing
days; the spokesperson from Nevada mentioned that they would inform visitors
to come early when many people were expected to attend a meeting so that they
could all be cleared by existing security personnel. Arkansas conducts their
protesters meeting in the break room at the administration building without
any security.

What is the overall attitude towards open parole hearings?

Every state contacted reported positive attitudes toward open parole hea- ings.
Some spokespeople mentioned that conducting open parole board meetings
contributes to the public perception that all 1is "above board,” and that
openness "cuts down on suspicions that government operates in smoke filled
rooms or that something underhanded 1is going on."

Nearly all the persons with whom | spoke mentioned that victims and victims®
families are often reluctant to face the inmate. Many also mentioned a
rt Uctance on the part of victims to enter a prison. Arkansas and Rhode Island
have attempted to increase victim participation by holding separate meetings
for protestors outside of prisons. Florida conducts the entire meeting outside
of the prison system without the inmate present. North Dakota holds separate
meetings in the prison for victims and Nebraska will also hold separate victim
meetings upon request.

James Marion, Director of the parole and probation department of North Dakota,
sees open parole board meetings as positive not only because the victim has a
chance to "vent feelings" about the inmate but also because they "force the
victim to understand the criminal justice system.” He also mentioned that open
meetings 1) increase public awareness that inmates are eventually released and
2) help "develop good community-based strategies for offenders...[to]
reintegrate these people back into society."

I hope this information 1is helpful. Please call me if you have additional
questions.



Victim BUI of Rights
Sample Statute

Michigan

WUV N

STATE OF MICHIGAN
83RD LEGISLATURE
REGULAR SESSION OF 1985

Introduced by Reps. Van Regenmorter, Slabenow. Nash. Mathieu. Bartnik. Sparks, Hfckner. Hoekman.
Willis Bullard, Ouwlnga and Honigman

ENROLLED HOUSE BILL No. 4009

AN ACT to establish the rights of victims of crime: to provide for certain procedures; to establish certain
immunities and duties: to limit convicted criminals from deriving profit under certain circumstances: to

Sec. 1 This act shall be known ar.d may be cited as the “crime victim's rights act".

Sec. 2. (1) As used in this act: . . o

(a) “Crime” means a violation of a pena! law of this state for which the offender, upon conviction, may be
nunished by imprisonment for mere than Lyear, or ar. offense expressly designated by law to be a felony,

(b) “Defendant" means a person charged with or convicted of having committed a crime against a victim.

(e) "Final disposition" means the ultimate termination of the criminal prosecution of a defendant including,
but not limited to. dismissal, acquittal, or imposition of sentence by the court.

~(d) "Prisoner" means a person who has been convicted and sentenced to imprisonment for having committed a
crime against a victim,

(e) "Victim", except for purposes of section 16. means any of the following:

(/) An individual " ho .suffers direct or threatened thsical, financial, or emotional harm as a result of the
commission of a crime, except as provided in subparagraph (//)or (//<)

(ii) The following relations of a deceased victim if the relation is not the defendanl.

(A) The spouse.

) An adult child if suoparagraph (A) does not apply.

(C) A parent if subpa agraphs (A) and (B) do not apply.

(Dj Asibling if subparagraphs (A) to(C) do not apply.

(E) Agrandparent if subparagraphs (A) to (D) do not apply.

(HI) A parent, guardian, or custodian of a victim who is a minor or legally incapacitated person.

(2) If a victim as defined in subsection (1k«x>) is Physically unable to exercise the privileges and rights under
*his act. the victim may designate by written istrument his or her spouse or an adult child, parent, sibling, or
grandparent of the vicfim toact in place of the victim during the duration of the physical disability. Durlln?, the
physical disability, noticei to be provided under this act to the victim shall continue 0 be sent only to the victim.
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S*«. 3. Within 24 hour* after the y*UI contact betwaen the victim of * reported crime and tha law
enforcement agency having the responsibly for inv#illg»Ung that crime, that agen”~hall give to tha victim
the following information:

(a) The availability ofemergency and medical services. If applicable.

(b) The availability of victim'* compensation benefits and the addren of the crime victim* compensation

board.
(c) The address and phone number of the prosecuting attorney whom the victim ahould contact to obtain

information about victim™ right*.
(d) The following statement:
“If within 6 months, you are not notified of an arrest in your case, you may call [the law enforcement agency'*

telephone number] for the statu* of the case.”

Sec. 4. (1) The law enforcement agency having responsibility for investigating a reported crime shall
promptly return to the victim property belonging to that victim which it taken in the course of the investigation,
except aa provided in subsections (2) to (4).

(2) The agency shall not return property which is contraband.

(3) The agency shall not return property if the ownership of the property is disputed until the dispute it
resolved.

(4) The agency shall retain as evidence any weapon used in the commission of the crime and any other
evidence if the prosecuting attorney certifies that there is a need to retain that evidence In lieu of a photograph

or other means of memorializing it* possession by the agency.

Sec. 6. (1) Not later than 24 hours after the arraignment of the defendant for a crime, the law enforcement
agency having responsibility for investigating the crime shall give to the victim the phone number of the sheriff
and notice that the victim may contact the sheriff to determine whether the defendant has been released from
custody.

(2) Based upon the victim’s affidavit asserting acts or threats of physical violence or intimidation by the
defendant or at the defendant's direction against the victim or the victim’ immediate family, the prosecuting
attorney may move that the bond or personal recognizance of adefendant be revoked.

Sec. 6. (1) Not later than 7 days after the arraignment of the defendant for a crime, but not less than 24 hours
before a preliminary examination, the prosecuting attorney shall give to each victim a written notice of each of
the following:

(@) A brief statement in plain English of the procedural steps in the processing of a criminal case.

<b) The rights and procedures under this act.

(c) Details and eligibility requirements under Act No. 223 of the Public Acts of 1976. being sections 18.351 to
18.368 of the Michigan Compiled Laws.

(d) Suggested procedures if the victim is subjected to threats or intimidation.

(e) The person to contact for further information.

(2) If requested by the victim, the prosecuti ig attorney shall give to the victim notice of any scheduled court
proceedings and notice of any changes in Ihat schedule

(3) The prosecuting attorney shall offer the victim the opportunity to consult with the prosecuting attorney to
obtain the views of the victim about the disposition of a crime, including the victim’s views about dismissal, plea
or sentence negotiations, and pretrial diversion programs.

(4) A victim who receives a notice under lubsection (1) and who chooses to receive any other notice or notices
under this act shall keep the following persons informed of the victim’s current address and phone number:

(a) The prosecuting attorney, until sentence has been imposed or the case is dispo*cd of. whichever occurs

earlier.
(b) The department of corrections or the sheriff as directed by the prosecuting attorney if the defendant is

imprisoned.
Sec. 7. The court shall provide a waiting area for the victim separate from the defendant, defendant’s
relatives, and defense witnesses if such an area is available and the use of the area is practical. If a separate

waiting area is not available or practical, the court shall provide other safeguards to minimize the victim’s
contact with defendant, defendant's relatives, and defense witnesses during court proceedings.

Sec. 8. (1) Based upon the victim's reasonable apprehension of acts or threats of physical violence or
intimidation by the defendant or at defendant’s direction against the victim or the victim’s immediate family.



the prosecutor mny move that U* victim orany oinerwunm nviw Wi ipMw -r T-r _
or tt trial for porpoat* of idtntiVInff tho victim u 1o tho victim® tidrm. p*c*  of omploymont,orothor

personal lcentification without theAtim™s consent. A Hearingon the motion iha”*be In camera.

(2j The address of the victim ihS1 not be in the court file or ordinary court "R menti unless contained In a
transcript of the trial or it is used to ldentify the place of the crime. The phone number of the victim shall not be
in the court file or ordinary court document* except as contained in atranscript of the trial.

Sec 9. (I) As provided in subsection (2). a speedy trial may be scheduled for any case in which the victim Is
averred by the prosecuting: attorney to be either of the following

ia) A victim of child abuse, including: sexual abuse or any other assaultive crime.

tt) A victim of criminal sexual conduct in the first, second, or third degree or of an assault with intent to
commit criminal sextal conduct involving penetration or to commit criminal sexual conduct in the second

decree.
<2) The chief judge, upon motion of the prosecuting attorney for a speedy trial for a case described in

subsection (1). shall set a hearing date within 10 days of the date of the motion. Notice shall be made pursuant to
the Michigan court rules. If the motion n granted, the trial shall not be scheduled earlier than 20 days from the
date of the hearing.

Sec. 10. Cpon request of the victim, the prosecuting attorney shall confer with the victimprior to the

selection of the jury and prior to the trial of the defendant.

Sec. 11. The victim haa the right to be present throughout the entire trial of the defendant, unless the victim
is goir.g to be called as a wftnesa. If the victim is going to be called as a witness, the court may, for good cause

shown, order the victim to be sequestered until the victim first testifies.

Sec. 12. An employer or the employer’s agent, who threatens to discharge or discipline or who discharges,
disciplines, or causes to be discharged from employment or to be disciplined a victim because that victim is
subpoenaed or requested by the prosecuting attorney to attend court for the purpose of giving testimony, is

guilty of a misdemeanor, and may be punished for contempt of court.

Sec. 13. (1) The prosecuting attorney, upon and in accordance with the request of the victim, shall give to the
victim notice cf the following;

(a) The defendant’s conviction.

(b) The crimes for which the defendant was convicted.

(c1The victim's right to make a written or oral impact statement for use in the preparation of a preurttenct
investigation report concerning the defendant.

(c >The address and telephone number of the probation office which is to prepare the presentencc investigation
report.

(«> That a presentencc investigation report and any statement of the victim included in the report will be
rr.ac’e available to the defendant unless exempted from disclosure by the court.

({. The victim's right to make an impact statement at sentencing.

ig) The time and place of the sentencing proceeding.

(2) The notice giver, by the prosecuting attorney to the victim must be given by any means reasonably
calculated to give prompt actual notice

<3> A notice given under subsection (1) shall inkrm the victim that his or her impact statement may include
but shall not be limited to the following:

<a> An explanation of the nature and extent of any physical, psychological, or emotional harm or trauma
suffered by the victim.

(b) An explanation of the extent of any economic loss or property damage suffered by the victim.

(O An opinion of the need for ind extent of restitution and whether the victim has applied for or received
compensation for loss or damage.

(c; The victim’ recommendation for an appropriate sentence.

Sec. 14. The victim has the right to submit or make a written or oral impact statement to the probation
officer for u*e by that officer in preparing a prcser.tence investigation report concerning the defendant pursuant
to x-ction M of chapter Xl of the code of criminal procedure. Act No. 175 of the Public Acts of 1927. being
section 771.14 of the Michigan Compiled Laws. A victim’s written statement shall, upon the victim’s request, be

included in the presentence investigation report.



Sec. IS. The victim dall have the right to appear and make an onal impact statement et the sentencing or the

defendant

Sec. 16. Cl) For purposes of this section only, "victim" means an individual who”P'ers direct or threatened
physical, financial, or emotional harm as a result of the commission of a crime; and for purposes of subsections (2),
(4). (7). (9). (10). (11). and (15). "victim" includes a sole proprietorship, partnership, or corporation.

(2) The court, when sentencing a defendant convicted of a crime, may order, in addition to or in lieu of any
other penally authorized by law. that the defendanl make restitution to any victim or victim’i estate of the
defendant's course of conduct which gives rise to the conviction.

(3) If the court does not order restitution, or orders only partial restitution under this section, the court shall
state on the record the reasons for that action.

(4) If a crime results in damage to or loss or destruction of property of a victim of the offense, the order of
restitution may require lhat the defendant do either of the following:

(a) Return the property to the owner of the property or lo a person designated by the owner.

(b) If return of the property under subdivision (a) is impossible, impractical, or inadequate, pay an amount
equal to the greater of jubporagraphs (/) or (i»), less the value, determined as of the date the property b
returned, of that property or any part of the property that is returned:

(») The value of the property on the date of the damage, loss, or destruction.

(ii) The value of the properly on tho date of sentencing.
(5) If acrime results in physical or psychological injury to a victim, the order of restitution may require that

the defendant do 1or more of the following, as applicable:

(a) Pay an amount equal to the cost of actual medical and related professional services and devices relating to
physical and psychological care.

(b) Pay ar, amount equal to the coet of actual physical and occupational therapy and rehabilitation.

(c) Reimburse the victim or the victim's estate for after*ux income I»s suffered by the victim IS a result of
the offense.

(d) Pay an amount equal to the coat of psychological and medical treatment for members of the victim's
family which has been incurred as a result of the offense.

(6) If a crime resulting in bodily injury also results In the death of a victim, the order of restitution may
require tha: the defendant pay an amount equal to the cost of actual funeral and related services.

(7) Instead of restitution under subsections (4) to (6), if the victim or victim's estate consents, the order of
restitution may require that the defendant make restitution in services in lieu of money, or make restitution to a
person designated by the victim or victim's estate if that person provided services to the victim as a result of the
crime.

(8) If the court orders restitution under this section, the court shall, if the victim is deceased, order lhat the
restitution be made to the victim's (slate.

(9) Any order of restitution shall be as fair as possible to the victim or victim’ estate without unduly
complicating or prolonging the sentencing prxeu

(10) The court shall not order restitution with respect to a loss for which the victim or victim's estate has
received or is to receive compensation, including insurance, except that the court may. in the interest of justice,
order restitution to the crime victims compensation board or to any person who has compensated the victim or
victim's estate for such a loas to the extent that the crime victims compensation board or the person paid the
compensation. An order of restitution shall require that all restitution to a victim or victim's estate under-the
order be made before any restitution to any other person under that order b made.

(11) Any amount paid to a victim or victim's estate under an order of restitution shall be set off against any
amount later recovered as compensatory damages by the victim or the victim’s estate in any federal or state civil
proceeding and shall reduce the amount payable to a victim or a victim's estate by an award from the crime
victims compensation board made after an order of restitution under this section.

(12} * * not otherwbe provided by the court under this subsection, restitution shall be made immediately.
However, the court may require that the defendant make restitution under thb section within a specified period
or in specified installments. The end of the period or the last installment shall not be later than the following:

(a) The end of the period of probation, if probation is ordered.

(b) Two years after the end of imprisonment or discharge from parole, whichever occurs later, if the court
does not order probation.

(c) Three years after the date of sentencing in any other case.

(13) If the defendant b placed on probation or paroled, any restitution ordered under thb section shall be a
condition of lhal probation or parole. The court may revoke pupation and the parole board may revoke parole if



ih« defendanl fails locomply w j|~hc order and if the defendanl ha* noi mad«yu<ood faith effort to comply with
the order. In determining whoM r lo revoke probation or parole, the :ourt®karole hoard '.hall consider the
defendant™ employment status, earning ability. financial resources, and the vcimilne** of the defendant's failure
tc pa and any other special circumstance* that may have a bearing on the defendanl'* ability to par.

‘H1 A defendant who i* required to pay restitution and who is not m wilful default of the payment of the
rot.iution. at any time, may |a?lilion the sentencing judge oe his or ncr successor for a cancellation of any
a' paid portion of restitution. If it ap|>cur* to the satisfaction of the court that payment of tho amount due will
;r pose a manifest hardship on the defendant or his or her immediate family, the court may cancel all or part of
VvV * an.ount due in restitution or modify tho method of payment.

*15) An order of restitution may be enforced by the prosecuting attorney or a victim or victim's estate named
m t.te order to receive the restitution in the same manner as a judgment m a civil action.

116) Notwithstanding any other provision of this section, a defendant shall not be imprisoned, jailed, or
incarcerated for a violation of parole or probation, or otherw ise for fad are to pay restitution as ordered under
tn.; section unless the court determine* that the defendant has tne resource? to pay the ordered restitution and

has not marie a good faith effort to do so.

Sec. 17. (1) The court, indetermining whether to order restitution under section 16 and the amount of that
re'MUlion. shall consider the amount of the loss sustained by any victim as a result of the offense, the financial
resource* and earning ability of the defendant, the financial need' of the defendant and the defendant's

de;-endcnts. und such other factors as the court considers appropriate.
The court may urrier the probation officer to obtain information pertaining to the factors set forth in
suL->eciion (1). The probation officer shall include the information collected in the presentence investigation

repcrt or in a separate report, as the court direct*.

t'l) The court shall disclose to both the defendant and tho prosecuting attorney all portions of the provenience
or other report pertaining lo the matters described in subsection (1).

i-t/ Any dispute as to the proper amount or typo of restitution shall be resolved by the court by a
preponderance of tho evidence. The burden of demonstrating the earning ability of the defendant and the
ama-nt of the loss sustained by a victim as a result of the offense shall b* on the prosecuting attorney. The
tureen of demonstrating the financial resource* of tho defendant and the financial needs of the defendant and
t-.e defendant’s dependents shall bo on the defendant. The burden of demonstrating such other matters as the
Cwur: deems appropriate shall lo upon the party rio.vgr.ated by the court a*justice requires.

Soe. Id. 11) A person convicted of a crime shall not derive any profit from the sale of his or her recollections,
tv.v-ghw. and feelings with regard to the offense committed by that person until the victim receives ar.y
resMUtion or compensation ordered for him or her against tne defend in, and expense; of incarceration are
rr.v -creti as provided in subsection (Jiar.d until the emIrow account CJ' -.teti under subsection i2i is terminated

enrier subsection (4).
Upon the conviction of a defendant fur a crime involving a victim
an attorney for the countv in which the conviction occurred or the attornc' general maypetition the court in
the conviction occurred to order that defendant forfid: ail or any par: ofproceedsreceived or to be
w e ved by the defendant, nr the defendant” reure-entHtives or <v**:igr*es. from contracts relating to the
«*m vtion of the crime or tne defendants rveo! eetmns. thoughts, or fvel.ngs about the crime, sr. bouhs.
magazines, media entertainment, or live entertainment. The proceeds shall be he'd us escrow fur a period of not

rti after notice to any interested partv.

than 5 years,

M; Dunne the existence of the escrow account, proceed# in the account .-hall be distributed in the follow mg
; rarity for the following purpose*:

t-J To satisfy an order of restitution entered under sections Id and 1"

<yt To satisfy any civil judgment in favor of the victim against that defendant

tcj To satisfv any reimbursement ordered undet the prisoner ieimburxmient to the county act. Act No. 118 of
t-c Public Acts of 1H8~l. being sections 1*01.81 lo tJOI.H.I of the Michigan Compiled Laws, or ordered under the
state correctional facility reimbursement act. Act No. 25:1 of the Public Acts of IMS. being section* 800.401 to
*tm nf the Michigan Compiled latw*.

«4) Ktfty percent of the Kilanee remaining in the escrow account at the end of the escrow tvriod shall Ik*
*a» *ulc to the defendant ar.d the remaining ntr.mf llie balance 'hall be pavaliV to tiie state general fund for use
W ir.c crime victim* coni|>en>alitm I*»arri to pay eompeiiNition claim*.

8vi th» (Slljxin the wr'ttcn reiiuc'st of a victim of a crime the *h» riff nr the ricpai tmeut id coivovtinii* shall
Ha? Sthe victim the follow mg. ns applicable about a prisoner who has Ihviv sentenced to imprisonment under

t*e .urisdictiun of the sheriff or the department for commission of that crime.
173



(@ Within so days after the requeit, notice of th* aheriffi calculation OF the earliest releaae dale of the
pritoner. OF the deparUnent'l calculatioJK the earlleit parole eligibility dale OF the prlaoner. with all potential
good time or disciplinary credit! consic*Wd if the sentence of imprisonment excetd”pp day*. 1 he victim may
request 1-time only notice of the calculation described in this subdivision

(b) Notice of the transfer or pending transfer of the prisoner to a minimum security facility and the address

of that facility.
(c) Notice of the release or pending release of the prisoner in a community residential program, under

extended furlough, or any other transfer of a prisoner to community status.
(d) Notice of any reduction in the minimum sentence resulting under the prison overcrowding emergency
powers act. Act No 619 of the Public Acts of 1980. being sections 800 71 to 800.79 of the Michigan Compiled

Laws.
(e) Notice of the escape of the person accused, convicted, or imprisoned for committing a crime -gainst the

victim, as provided in section 20.
(f) Notice of the victim's right to address or submit a written statement for consideration by a parole board
member or a member of any other panel having authority over the prisoner's release on parole, as provided in

section 22.
(g) Notice of the decision of the parole board, or any other panel having authority over the prisoner's release

on parole, after a parole review, as provided in section 21(3).

(h) Notice of the release of a prisoner 90 days before the date of the prisoner’s discharge from prison where
practical, unless the notice has been otherwise provided under this act.

(i) Notice of a public hearing pursuant to section 44 of Act No. 282 of the Public Acts of 1953. being sections
791.244 of the Michigan Compiled Laws, regarding a reprieve, commutation, or pardon of the prisoner’
sentence by the governor.

(2) A victim's address and telephone number maintained by a sheriff or the department of corrections

pursuant to a request for notice under subsection (1) shall be exempt from disclosure under the freedom of
information act. Act No. 442 of the Public Acts of 1976. being sections 15.231 to 15246 of the Michigan Compiled

Laws.

Sec. 20. (2) As provided ir. subsection (2) or (3). a victim who requests notice of the escajie and the prosecuting
attorney who is prosecuting or has prosecuted the crime for which the person is detained or under sentence shall
be giver, immediate notice of the escape cf the person accused, convicted, or imprisoned for committing a crime
against the victim. The notice shall be given by any means reasonably calculated to give prompt actual notice.

(2) If the escape occurs before the sentence is executed or before the defendant is delivered to the department
of corrections, the chief law enforcement officer of the agency in charge of the person's detention shall give
notice of the escape to the prosecuting attorney, who shall then give notice of the escape to a victim who

requested notice.
(3) If the defendant is confined pursuant to a sentence, the notice shall fce given by the chief administrator of

the piice ir. which the prisoner is confined.

Sec. 21. (1) A victim shall have the right to address or submit a written statement for consideration by a
parole board member or a member of any other panel having autnority over the prisoner's release on parole.

(2) Not less than 30 days before a reView of the prisoner's release, a victim who has requested notice under
section ISiiyf) shall be giver, written notice by the department of corrections informing tr.e victim of the
pending rev.ew and of victims’ rights under this section The victim, at his or her own expense, may be

represented by counsel at the review.
(3j A victim shall receive notice of the decision of the board or panel and. if applicable, notice of the date of
the priioncr's release on parole Notice shall be mailed witnin a reasonable time after the board or panel rtaches

its decision but not later than 14 days after the board or panel ha* reached its decision.

Sec. 22. Upor, the request of a victim, the prosecuting attorney shall, within 30 days of the fir.al disposition of
the case, notify the victim in wruing of the final disposition of the case.

Sec. 23 Nothing in this act shall be construed as creating a cause of action for mone>damages apainitthe

state, a county, a municipality or any of ihc»r agencies, or instrumentalities, or employees.

See 24 The failure to provide a right, privilege, or notice to a victim under this act shall notUr pround> for
the defendant to seek to have the conviction or sentence sc. aside.



Sec. 5. (D This act dall not”e effect inlJl ths expiration of 90 da)*! fron lu enactment Into law.

(2) This act shall apply only B im e s committed on or after the effective of thia act.

Section 2. This act shall not uke effect unless House Bill No 4370 of the 83rd Legislature Isenacted into law.

This act is ordered to Uke immediate effect.

am !/

Clerk of the House of Represenutivei

< r .,

Secreury of the Senate.

Approved

Governor.

175



NOTES TO

Thin aectlon la not grant ,f authority
to court to determine title to property
that la levied upon; it only dooll with
the clIn.'instance* under which property
levied upon may be retained alter a claim

DECISIONS

of ownenhip or the right of pon»e**lon by
n third party. Kellner v. Curtie, Sup. Ct.
Op. No 2913 (Kile No. B*162>, 695 I».2d
1076 (1985),

Sec. 09.35.160. Postponement of sale.

NOTKS TO

Thie statute'™™ requirement* do not
apply tonopjudicial deed of lruat fore-
rlosure proceeding*. Oalruw v. Higgins,

Sec. 09.35.180. Confirmation
NOTES TO
II. Procedure.

Il. PROCEDURE.

Civil Itule 60(h) motion not prnhlb-
lied hy aubaection (d). - Tho court re-
jected the contention thnt they had judi-
cially repealed aubaection id) of thia aec-
tion, which nppliea to "any other action or
proceeding” and thun precludrn collateral

DECISIONS

Sup Ct Op, No 0086 (Kile No. 8-10041,
722 1°2d 9.16 (1986).

of mile or resale.

DECISIONS

but not direct attacka on ordera of confir-
mation; aince n Civil Kulu 60(b) motion ia
u direct attack it ia not prohibited by sub-
aection (d) of thja aection. Law Office* of
Murphy L. Clark v. Altman, Sup. Ct. Op.
No. 2811 (Kile No. 6501), 680 I*2d 1126
(1984).

Sec. 00.35.250. Redemption by judgment debtor or successor.

NOTES TO

Quoted in I-nw OfTirea of Murphy L
Clark v. Altman, Sup Ct. Op. No. 2811
(Kile No, 6501), 680 *.2d 1125 (1984).

DECISION!

Cited in Mooning v. Alnaka Mut. Hank,
Sup. Cl. Op. No. 3274 (Kile No. S-1980>,
P.2d (1988).

Sec. 09.35.260. Conveyance of property.

NOTES TO

Quoted in Law OfTicra of Murphy L.
Clark v, Altman, Sup. Ct. Op. No 2811
(Kile No. 6501), 680 P.2d 1125 (1984).

DECISIONS

putlliuvnul, rtunn MtV Uiuu Oi euiu ulU-Il v .Coua w. u auliiip.iu.i, 0. >
redomptioner, from tho time of redemption until unother redemption,
in entitled to tho poHHCHHion of the property purchased or rodocmed.
Whore the property is in the |K>8se88ion of a tenant, the purchaser or

redomptioner i« entitled to receive the rent* of e:Igéipertﬂr m
V?i%? of tho use and occupation of the property. ch S

Editor'* notes. — Thia section ia act
out above lo correct a minor error in the
main pamphlet.

Chapter 38. Alaska Exemptions Act.

HecUon Section
10. Homcateod exemption .10. Exemption of curtiinga nnd liquid na-
16. Property exempt without | nutation acta
17. Exemption of retircmcen’, plan inter-  60.Incri ted exemption amount
eat« nnd payment* 66. Hnnkmptcy proceedingn
20. Exemptiona of peraonnlproperty 116.Adjustment of dollar ninounta

auhjcct to value limitationa
25. Exemption of unmnlurcd life inaur-
nnce and annuity contracts

Sec. 09.38.010. Homestead exemption, (a) An individual is enti-
tled to an exemption as a homestead of the individual’s interest in
property in this state used us the principal residence of the individual
or the dependents of the individual, but the vulue of the homestead
exemption mny not exceed $54,000.

(b) Ifproperty owned by the entirety or in common is used by one or
more individual owners or their dependents us their principal resi-
dence, each owner is entitled to a homestead exemption of that
owner’s interest in the property ns provided in (a) of this section. The
aggregate value of multiple homestead exemptions allowable with
respect to a single living unit may not exceed $54,000. If there are
multiple owners of property exempt as a homestead, the value of the
exemption of each individual owner muy not exceed the individual
owner's pro rata portion of $54,000.

(c) Ifproperty that includes n homestead is sold under an execution,
the sale becomes effective upon confirmation by order of the court. The
court shall enter the order ofconfirmation unless, within 60 days after
the sale, the individual repurchases the property under this section or
the court extends the time for confirmation upon the filing ofa timely
motion by a party in interest. The individual may repurchase prop-
erty, including that individual's homestead, at a sale on execution
before confirmation by paying into court the costs of the sale plus the
lesser of cither (1) the difference between the highest bid nnd the
amount of the exemption in the property, or (21 the amount of the
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ugjit uiiuti Liiio tfuuoeiuoii, uiu CGiua Oi uiu iuuit ouuji mat luiiUL all
amount determined to be exempt to the individual from the proceeds
ofsale and the balance less the cost ofthe sale to the creditor. For the
purpose of collecting an umount remaining unpaid on u judgment
alter repurchase of property by an individual under this subsection,
the creditor or the creditor’s assignee may not make another levy on
the property repurchased.

(d) Upon entry of the order of confirmation under (c) of this section

nnd expiration of the time period for repurchase, the clerk may exe-
cute a deed to the property and when delivered it shall be sufficient to
convey all title of tho individual in the premises sold to the purchaser
nt the sale. (§ 2 ch 62 SLA 1982; am 8§88 1, 2 ch 135 SLA 1988)

illness, amounts held in the touchers’or public employees retirement
tystem, and child support collections made by the child support en-
forcement agency are exempt.

(c) Property of the stato, a general luw or home rule municipality,
the Alaska State Building Authority, the Alaska Municipal Bond
Bank Authority, or other state public corporation is exempt.

(d) Real property held by a cemetery association established under
AS 10.30 for the purpose of a cemetery and not exceeding 80 ncres is
exempt. (8 2 ch 62 SLA 1982)

Cross references. — For the opplica- benefita from levy to enforce tho collection

Cron* references. — For current ex-
omption amounts, see 8 Alaska Adminis-
trative Codo 95.030.

Effect of amendments. — The 1988
amendment substituted "the individual®

NOTES TO

Avoidance of judicial lien to extent
of impairment of homestead exemp-
tion. — Section 522(0 of the Bankruptcy
Code provides lhat ", . . the debtor may
avoid the fixing of a (judicial) lien on .. .
property to the extent that such lien un-
pairs an exemption . . . . To determine
whether there Is such on impairment ofa

homestead exemption the follow ng steps
are taken by the court: (1) all liens are

ranked in order of priority (and equity, if
any) to the extent of the value of the prop-

for "that Indlvdual™ twice in subsection (0)

und once in the last sentence in subsection

b), nnd ""$54,000" for "$27,000" in subsoc-
tion (a) and in the lust two sentences in
subsection (bl.

DECISIONS

erty; (2) the rtoss amount of the home-
stead exemption is subtracted from the
value of the property; and (3) from the re-
mainder left, each lien is subtracted, one
nt n time, beginning with the most senior
lie, (unll| , judicial lien is reached. Then
tj,cjudjcj,| |jen j, subtracted. To tho ex-
A lhnt  or rtjo|| of Ihe Judici||)
»en exCM<]|| thp romaindcr dcrived in (2),

B"nkr 833 'BBnkr D Alo,kn [IMI

bility of the exemptions from execution in
income assignment orders for child sup-
port, see AS 09.65.132(g); for provisions
exempting teachers' retirement salaries
and certain other amounts from garnish-
ment, execution or levy, see AS 14.25,200;
for provisions exempting unemployment
compensation benefits from levy to en-
force collection of a debt, see AS
23.20.405(e); for provisions exempting
workcrs' compensation benefits from lovy
to enforce the collection of u debt, see AS
23 30.160(b); for provisions exempting
amounts held in the public employee pen-
sion fund and public employee retirement

NOTES TO

Cited in Municipality of Anchorage v,
Baugh Constr & Eng'g Co., Sup. Ct. Op.

of a debt, see AS 39.35.505; for provisions
exempting longevity bonuses from levy to
enforce ollcction of a debt, sec AS
47.45.120(b); for applicability of the ex-
emptions from execution in proceedings to
enforce payment of child support, see AS
47.23.250.

Editor's notes. — This section is set
out to reflect the change in the name of
the former "Alaska State Housing Au-
thority" to tho "Alusku SUile Building Au-
thority” mitdo by 5 1, ch. 103, SLA 1986.
Implementation of this legislative action
is made by the rovisor of statutes under
AS 01.05.031.

DECISIONS

No. 3083 (File Nos. S-699, S-831),  P.2d
(1986).

Sec. 09.38.015. Property exempt without limitation, (a) An in-
dividual is entitled to exemption of the following property:

(1) a burial plot for the individual and the individual’s family;

(2) health aids reasonably necessary to enable the individual or a
dependent to work or to sustain health;

(3) benefits paid or pnyable for medical, surgical, or hospital care to
the extent they are or will be uned to pay for the care;

(4) an award under AS 18.67 (Violent Crimes Compensation Board)
or u crime victim's reparations Act uf another jurisdiction;

(5) benefits paid or payable as u longevity bonus under AS 47.45;

(6) compensation or benefits paid or payable Hnd exempt under fed-
eral law;

(7) liquor licenses granted under AS 04;

(8) limited entry permits granted under AS 16.43, except as pro-
vided in that chapter.
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See. 09.38.017. Exemption of retirement plan interests and
payments, (a) In addition to the exemption under AS 09.38.015(b),
the following are exempt from a claim of an individual’s creditor:

(1) the interest of the individual in a retirement plan; and

(2) the money or other assets payable to the individual from a re-
tirement plan.

(b) Tho exemptions provided by (a) of this section do not upply to a
contribution made by an individual to a retirement plan within 120
days before the individual files for bankruptcy.

(c) Tho exemptions provided by (a) ofthis section do not prevent the
payment of benefits under a retirement plan to nn alternate payee
under a qualified domestic relations order. In this subsection, "quali-
fied domestic relations order” has the meuning given in 26 U.S.C.
414(p).

(d) A retirement plan exempt from claims under (a) of this section
is conclusively presumed to be a spendthrift trust under this section.
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(2) "individual™ meuns an individual who ia a participant in, a ben-
eficiary of, or an alternate payee of a retirement plan;
(3) "retirement plan” means u retirement plan thut is quulified un-
der 26 U.S.C. 401(a), 26 U.S.C. 403(a), 26 U.S.C. 403(b), 26 U.S.C. 408,
or 26 U.S.C. 409 (Internul Revenue Code). (8 3 ch 135 SLA 1988)

Editor's notes.— Section 11, ch. 135 estate in u prereediiiK filed under 11
SI,A 1988 provides that this section "does U.S.C, (IJnnkruptcy) before September (J,
not apply lo the assets of a bankruptcy 1988."

Sec. 09.38.020. Exemptions of personal property subject to
value limitations, (a) An individual is entitled to an exemption in
property not to exceed un aggregate value of $3,000 chosen by tin*
individual from the following categories of property:

(1) household goods and wearing apparel reasonably necessary for
one household;

(2) if reasonably held for the personal use of the individual or a
deperdent, books and musical instruments; and

(31 family portraits nnd heirlooms of particular sentimental value
to the individual.

tn) An individual is entitled to exemption ofjewelry, not exceeding
$1,000 in aggregate value, if held for the personal use of the individ-
ual or a dependent.

(c) An individual is entitled to exemption, not exceeding $2,800 in
aggregate value, of implements, professional hooks, nnd tools of the
trade.

(d) An individual i9entitled to the exemption of pets to the extent of
a value not exceeding $1,000.

(e) An individual isentitled to an exemption of one motor vehicle to
the extentofa value not exceeding $3,000 if the full value ofthe motor
vehicle does not exceed $20,000. (§ 2 ch 62 SLA 1982; am 8 4 ch 135
SLA 1988)

Cross references. — For current ex- subsection (a) nnd in subacction (e),
emption amount#, see 8 Alaska Adminix- "$1,000" Tor "$500" in subsections <> and
tnitive Code 95.030 (cl). "$2,800" for '$1,400" in subjection (cl.

EfTect of amendments. - The 1988 and "$20,000" for "$10,000" in eubw tion
amendment substituted "$3,000" for (ej

"$1,500" in the introductory language of

Sec. 09.38.025. Exemption of unmatured life insurance and
annuity contracts, (a) Except as provided in this section or AS
09.38.017, an individual is entitled to exemption of unnr.tured life
insurance and annuity contracts owned by the individual If the con-
tracts have accrued dividends and loan values available tj the individ-
ual aggregating more than $10,000, a creditor may obtain a court
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or the umount of the creditor’s claim, whichever is less.

(b) A judgment creditor or other claimant of an insurer may not
levy upon any of the assets or securities held in this state us a deposit
for tho protection of tho insurer’s policyholders or policyholders and
creditors. Deposits under AS 21.09.270 may be levied upon if provided
inthe order of the director of insurance, Department of Commerce and
Economic Development, under which the deposit is mode. (§ 2 ch 62
SLA 1982; am § 5 ch 135 SLA 1988)

Cross references. — For current ex- amendment, In Bubsection (ill, inserted or
emption amounts, see 8 Alaska Admiliis- AS 09.38.017" in the first sentence mid
tnitive Code 95.030. substituted "$10,000" for "$5,000" twice

Effect of amendments. — Tho 1988 in thu second sentence.

Sec. 09.38.030. Exemption of earnings and liquid assets.
(@) Except as provided in (b) and (c) of this section nnd AS 09.38.050,
an individual debtor is entitled to an exemption of the individual
debtor’s weekly net earnings not to exceed $350. The weekly net earn-
ings of an individual are determined by subtracting from the weekly
gross earnings ull sums required by law or court order to be withheld.
The weekly net earnings of an individual paid on a monthly basis are
determined by subtracting from the monthly gross earnings of the
individual all sums required by law or court order to be withheld and
dividing the remainder by 4.3. The weekly netearnings ofan individ-
ual paid on a semi-monthly baBiB are determined by subtracting from
the semi-monthly gross earnings all sums required by law or court
order to be withheld and dividing the remainder by 2.17.

(b) An individual who does not receive earnings either weekly,
semi-monthly or monthly is'entitled to a maximum exemption for the
aggregate value of cash and other liquid assets available in any
month of $1,400, except as provided in AS 09.38.050. The term "liquid
assets” includes deposits, securities, notes, drafts, accrued vacation
pay, refunds, prepayments, and receivables.

(c) A creditor may levy upon earnings exempt under (a) and (b) of
this section if the creditors claim is

(1) enforceable against exempt property under AS 09.38.065(a)(1);
ur

(2) enforceable under an order of a court of bankruptcy under 11
U.S.C. 1301 — 1330 (Bankruptcy Reform Act of 1978).

(d) Ifthe individual debtor is a nonresident, the limitations on gar-
nishment imposed under 15 U.S.C. 1673 apply.

(e) The following property, unless exempt without limitation under
AS 09.38.015 or 09.38.017, upon receipt by and while it is in the
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casn, or other liquid unset* under Him section:

(1) benefits paid by rea»on of disability, illness, or unemployment;

(2) money or property received for alimony or separata mainte-
nance;

(3) proceeds of insurance, n judgment, or a settlement, or other
rights accruing ns a result of bodily injury of the individual or of tho
wrongful dcuth or bodily iryury of another individual of whom the
individual was or is a dependent;

(4) proceeds or benefits paid or payable on the death of an insured,
if the individual was the spouse or a dependent of the insured; and

(5) amounts paid under a stock bonus, pension, profit-sharing, an-
nuity, or similar plan or contract, providing benefits by reason of age,
illness, disability, or length of service. (8 2 ch 62 SLA 1982; am § 36
ch 6 SLA 1984; urn §86 — 8 ch 135 SLA 1988)

Effet. of amendments. — Tho 1UH  "$350" for "$176" In the find sentence in
amendment changed the federal statutory  subsection tug and "$1,400" for "$700" in
reference in paragraph 12) of subsection the first sentence in subsection Ib), nnd

. , inserted "or 09.38.017" in the introduc-

The 1988 amendment substituted lory language of subsection (e).

Sec. 09.38.050. Increased exemption amount, (a) An individual
debtor who is in possession of money that was obtained as payment for
an iryury or disability may request the court lo order an increase in
the exemption amounts under AS 09.38.030. The individual debtor
shall submit uflidHvits or ofTor testimony in support of the request ns
required by the court. The court shall determine the exemption
amount after consideration of the individual’s responsibilities and all
the present and anticipated property and income of the individual,
including that which is exempt.

(b) The exemption amounts under AS 09.38.030 may bo increased

when the individual submits an affidavit, under penalty of perjury,
stating that the individual’s earnings alone support the ndividunla
household; by so doing, the maximum part of the individual’s aggre-
gate disposable earnings for any week subject to execution may not
exceed the amount by which the individual's disposable earnings for
that week exceed $550, or, if the individual is claiming un exemption
for cash or other liquid assets under AS 09.38.030(b), a maximum
amount of $2,200 available in a month is exempt. <8 2 ch 62 SLA
1982; am § 9 ch 135 SLA 1988)

Crons referenced. — For current ox-  nmondiront MibMitutwl "$550" for $2767~
emption amounts, see 8 Alaska Adminis- and_"$2,200 uvntlnble tn u" for “$1,100
traEF|f¥e Codfe 95.030. available in uny" in aubmUon th).

ect of amendments. — The 1988
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09.38.015(a), 09.38.017, 09.38.020, 09.38.025 and 09.38.030 apply.
(8 2 ch 62 SLA 1982; am § 10 ch 135 SLA 1988)

Kffect of amendment*. — The 1988 rugtc f for "the Bankruptcy Act (Il
amendment substituted "11 U.S.C, (Bunk- U. C% mid inserted 09.38.017.

Sec. 09.38.065. CluiniB enforceable against exempt property.
NOTES TO DECISIONS

Execution on limited entry permit, dug. child auPport_dnima to execute

Kxprrmtiont* of h'giidnUve “intent In  agiiiniit an otherwise exempt limited

combination with_the dear provisions of entry permit. Anderson v, Anderson, Sug.
the 1982 Exemptions Act are persuasive Ct. f No 3172 (Kile No. 8-1320), 730
evidence that the legislature mount what pad 320 (1987)

It said In permitting a parent with pust

See. 09.38.115. Adjustment of dollar amounts, (u) The dollar
amounts in this chapter change, hh provided in this section, according
to und to the extent of changes in the Consumer Price Index for all
Urban Consumers for the Anchorage Metropolitan Area compiled by
the Bureau of Labor Statistics, United States Department of Labor
(the index). The index for January of the year in which this section
becomes effective is the reference base index.

(b) The dollar amounts change on October 1ofeach even-numbered
year if the percentage of change, calculated to the nearest whole per-
centage point, between the index for January of that year tnd the
most recent index used to change the exemption amount, iH 10 percent
or more, but

(1) the portion of the percentage change in the index in excess of a
multiple of 10 percent is disregarded and the dollar amounts change
only in multiples of 10 percent of the amounts uppearing in this chap-
ter on August 26, 1982; and

(2) the dollar amounts do not change if the amounts required by
this section are those currently in effect as a result of earlier applica-
tion of this section.

(c) Ifthe index is revised, the percentage of change is calculated on
the basis of the revised index. If a revision of the index changes the
reference base index, a revised reference bat*, index is determined by
multiplying the reference base index applicable by the rebasing factor
furnished by the United States Bureau of Labor Statistics. Ifthe index
is superseded, the index referred to in this section is the one repre-
sented by the Bureau of Labor Statistics as reflecting most accurately
changes in the purchasing power ofthe dollar for Alaskan consumers.

(d) The Department of Labor shall adopt u regulation announcing
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6-0188R

Chenoweth
2/15/89

Original sponsors: Donley, Gruenberg,

Boucher, et al.

BY THE JUDICIARY COMMITTEE

IN THE HOUSE
CS FOR HOUSE BILL NO. 36 (Judiciary)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to crimes, the rights, entitlements,

and services that are due to victims of crime, and to
service of process on prisoners; redefining the term
"crime against a person®; and amending Rules 32 and
35 of the Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. SHORT TITLE. This Act may be referred to as the "Alaska
Crime Victim"s Rights Act."
* Sec. 2. AS 09.05 is amended by adding a new section to read:
Sec. 09.05.050. SERVICE <F PROCESS ON STATE PRISONERS. (@ In
a civil action to which a person committed to the custody of the
commissioner of corrections 1s a party or witness, service of process
shall be made by delivering a _opy of the summons and the complaint or
pleadings, together with a form for affidavit of proof of service, to
the shift supervisor of the correctional facility in which the person

Is housed. The shift supervisor shall

(@D) immediately hand deliver the summons and complai

pleadings to the person whose name appears on the summons; and

(2) promptly complete the affidavit of proof of service on
the form provided and return 1ic to the party requesting service of

process.

(b) A party requesting service of process under this section may

locate a person committed to che custody of the commissioner of cor—

rections by contacting che chief classification officer of the

-1- CSHB 36(Jud)
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Department of Corrections during that officer®s regular hours of work.
* Sec. 3. AS 12.47 is amended by adding a new section to read;

Sec. 12.47.095. NOTICE TO VICTIMS. (@ If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim of that crime is entitled to
notice of a pending change in the status of the offender. The commis—
sioner of health and social services shall give notice as required by
this section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment underAS 12.47.090(f)
and the commissioner gives notice of release of the offender;

(2) the court is to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(€)) a court 1is to consider conditional release of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47.-
092(F) .

(b) IT a victim desires notice under this section, the victinm
shallmaintain a current, valid mailing address on file with the
commissioner of health and social services. The commissioner shall
send the notice required by this section to the victim®"s last known
address. The victim®"s address may not be disclosed to the offender or
offender®s attorney.

(c) Tho commissioner of health and social services 1Z required
to give notice of a change 1in the status of an offender under this
section to any victim who has requested notice.

(d) If more than one person who qualifios as a victim under
AS 12.55.185 desires notice, the commissioner <f health and social

services shall designate one person for purposes of vroceiving any

CSHB 36 (Jud) -2-
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notice required and exercising the rights granted by this section.
(e) In this section
(1) "offender"™ has the meaning given in AS 12.61.020;
(2) “victim"™ has the meaning given in AS 12.55.185.
* Sec. 4. AS 12.55 is amended by adding a new section to read;

Sec. 12.55.023. PARTICIPATION BY VICTIM IN SENTENCING. (€)) If
a victim requests, the prosecuting attorney shall provide the victim
with a copy of the following portions of the presentence report:

(@) the summary of the offense prepared by the Department
of Corrections;

&) the defendant™s version of the offense;

(€)) all statements and summaries of statements of the
victim; and

(@)) the sentence recommendation of the Department of Cor—
rections.

(b) A victim may submit to the sentencing court a written state—
ment that the victim believes 1is relevant to the sentencing decision.

* Sec. 5. AS 12.55.088 is amended byadding new subsections to read:

(d A victim has the right to comment inwriting to the court on
a motion to modify or reduce a sentence filed by the person who perpe—
trated the offense against the victim.

(e) If a motion is filed to modify or reduce a sentence by a
defendant who perpetrated a crime against a person or arson 1in the
first degree, the court shall, if feasible, send a copy of the motion
to theDepartment of Corrections sufficiently in advance of any
scheduled hearing or briefing deadline to enable the department to
notify the victim of that crime. If that victim has .tarlier requested
to be notified, the Department of Corrections shall sand the victim a

copy of tho motion and inform the person of that person®s rights under

3- CSHB 36(Jud)
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this section, the deadline for receipt of written comments, the hear—
ing date, and the court"s address.

(H)The court shall provide copies of the victim®"s comments to
the prosecuting attorney, the person filing the motion to reduce or
modify a sentence, and that person®s attorney.

(9 In deciding whether to modify or reduce a sentence, the
court shall consider the victim®s comments, when relevant, and any
response by theprosecuting attorney and the person filing the motion.

h) If avictim desires notice under this section, the victinm
shall maintain a current, valid mailing address on file with the
commissioner of corrections. The commissioner shall send the notice
to the victim®s last known address. The victim®s address may not be
disclosed to the offender or to the offender®s attorney.

* Sec. 6. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.172. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies a3 a victim under AS 12.55.185 desires notice
under AS 12.55.088, the prosecuting attorney shall designate one
person to represent all victims for purposes of receiving the notice
required and exercising the rights granted under this chapter.

* Sec. 7. AS 12.55.185 is repealed and reenacted to read:

Sec. 12.55.185. DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(D) "crime against a person”™ has the moaning given in
AS 33.30.901;

(2) "dangerous instrument™ has the meaning given in AS 11.-
81.900;

©)) "firearm™ has the meaning given in AS 11.81.900;

(») "first felony conviction™ moans that the defendant has
not been previously convicted of a felony;

CSHB 36(Jud) 4
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(5) "judicial officer”™ has the meaning given in AS 11.56.-
900;

(6) "pecuniary gain™ means the amount of money or value of
property at the time of commission of the offense derived hy the
defendant from the commission of the offense, less the amount of money
or value of property returned to the victim of the offense or seized
by or surrendered to lawful authority before sentence 1is imposed;

@) "second felony conviction”™ means that the defendant
previously has been convicted of a felony;

® "serious physical 1injury”™ has the meaning given in
AS 11.81.900;

(9 "third felony conviction” means that the defendant has
been at least twice previously convicted of a felony;

(10} "unconditional discharge” means that a defendant; is
released from all disability arising under a sentence, including
probation and parole;

(1) "victim™ means

(A) a person against whom an offense has been perpe—
trated;

(B) one of the following, not the perpetrator, 1if the
person specified in (A) of this paragraph is a minor, 1Incompe—

tent, or incapacitated;

(1) an individual 1living in a spousal rel
ship with the person specified in (A) of this paragraph; or
(i) a parent, adult child, guardian, or cust

of the person;
(C) one of the following, not the perpetrator, 1if the
person specified in(A) of this paragraph is dead:
(1) aperson living ina spousal relationship
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with the deceased before the deceased died;
(i) an adult child, parent, brother, sister,
grandparent or grandchild of the deceased; or
(iin) any other interested person, as may be
ignated by a person having authority in law to do so.
* Sec. 9. AS 12.61.010 is amended to read:
Sec. 12.61.010. RIGHTS OF CRIME VICTIMS. (@ Victims of crimes
have the following rights:

(1) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the date of trial and
the date of sentencing of the case in which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tionefforts, and to be provided with information as to the protection
available;

(C)) the right to be 1informed of the procedure to be fol—
lowed to apply for and receive any [VICTIM) compensation under AS 18.-
67;

(5)at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal justice process
without loss of pay and other employee benefits except as authorized
bv AS 12.61.017 and without interference in any form by tho employer
of the victim of crime; (AND)

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unreasonable length of time by a

law enforcement agency before having medical assistance administered;
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however, an employee of the law enforcement agency may, if necessary,
accompany the person to a medical facility to question the person
about the criminal incident if the questioning does not hinder the
administration of medical assistance.!

11) the right to make a written or oral statement for use
In_preparation of the presentence report of a felony defendant;

1D if the crime for which the defendant was convicted was
a felony or a domestic violence assault, the right to appear person—
ally ,e.t the- defendant®s sentencing hearing to present a written or
oral statement; and

(©)) the right to be informed by the prosecuting att
at_any time after the defendant®s conviction, about the complete
record_of the defendant®s convictions.

(b) Law [VICTIMS® EMPLOYERS, LAW] enforcement agencies, prosecu
tors, and the courts shall make every reasonable effort to ensure that
victims of crimes have the rights set out in (@) of this section.
However, a failure to ensura these rights does not give rise to a
separate cause of action against [VICTIMS® EMPLOYERS,] law enforcement
agencies, other agencies of the state, or a political subdivision of
the state.

* Sec. 9. AS 12.61 is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (€)) If a
victim of a felony or a domestic violence assault requests, the pros—
ecuting attorney shall make a reasonable effort to

(@) confer with the person against whom the offense has
been perpetrated about that person®s testimony before the defendant®s
trial;

(2) in a manner reasonably calculated to give prompt actual
notice, notify the victinm
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A) of the defendant®s conviction and the crimes of
which the defendant was convicted;

(B) of the victim"s right in a case that is a felony
to make a written or oral statement for use in preparation of the
defendant®s presentence report, and to appear personally at the
defendant®s sentencing hearing to present a written or oral

statement;

(C) of the address and telephone number of the office
that will prepare the presentence report; and

(D) of the time and place of the sentencing proceed—

ing;

(©)) notify the victim in writing of the final dispo

of the case within 30 days after final disposition of the case.

(b) The notice given ui.uer (a) (2) of this section must inform
the victim that the statement of the victim may contain any relevant
information including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

(3 an opinion of the need for and extont of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

4 the recommendation of the victim for an appropriate
sentence.

(c) Tho state and the prosecuting attorney may not bo held
liable 1in damages for any failure to comply with the requirements of
this section.

Stc. 12.61.017. INTERFERENCE BY VICTIM®"S EMPLOYER. (€)) An

CSHB 36 (Jud) -8-
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employer may not penalize or threaten to penalize a victim because the
victim 1is subpoenaed or requested by the prosecuting attorney to
attend a court proceeding for the purpose of giving testimony. In
this section, "penalize®”means to take action affecting the employment
status, wages, and benefits payable to the victim, 1including:

(1) demotion or suspension;

(2) dismissal from employment; and

(€)) loss of pay or benefits, except pay and benefits that
are directly attributable to the victim"s absence from employment to

attend the court proceeding.

(b) A person who violates (a) of thin section 1is guilty of a
violation.

©) A victim who suffers a pecuniary loss as a result of an
employer®s act prohibited by this section may bring a civil action to
recover actual damages and punitive damages of three times the actual
damages sustained.

* Sec. 10. AS 12.61 is amended by adding a new section to read:

Sec.12.61.030. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 makes a request
under this chapter, the prosecuting attorney shall designate one
person for purposes of receiving the notice required and exercising
the rights granted under this chapter.

* Sec. 11. AS 12.61 is amended by adding a new section to read:

Sec. 12.61.900. DEFINITIONS. In this chapter
(@D) "domestic violence assault”™ means an assault under
AS 11.41.200 - 11.41.230 or 11.41.410 - 11.41.425 constituting a

domestic violence offense under AS 25.35.060;
(2) "victim"” has the meaning given in AS 12.55.185.
* Sec. 12. AS 33.16.120(a) 1is repealed and rounacted to read:
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(@) IT the victim of a crime against a person or arson in the
first degree requests notice of a scheouled hearing to review or con-—
sider discretionary parole for a prisoner convicted of that crime, the
board shall send notice of the hearing to the victim at least 30 days
before the hearing. The notice must be accompanied by a copy of the
prisoner®s application for parole submitted under AS 33.16.130(a)-
However, the copy of the application sent to thevictim may not
include the prisoner®s proposed residence and employment addresses.

* Sec. 13, AS 33.16.120(b) is repealed and reenacted to read:

(b) A victim who requests notice under this section shall main—
tain a current, valid mailing address on file with the board. The
board shall send the notice required by this section to the last known
address of the victim. The victim®s address may not be disclosed to
the prisoner or the prisoner®s attorney.

* Sec. 14. AS 33.16.120(c) 1isamended to read:

(©) The victim has a right to attend meetings of the parole
board in which the status of the prisoner convicted of the crime
against that victim is officially considered and to comment” in writ—
ing or 1in person, on the proposed action of the board. Copies of any
written [THE] comments shall be provided to the prisoner and the
prisoner®s attorney before action by the board.

* Sec. 15. AS 33.16.120(e) 1is repealed and reenacted to read:

©) IT t)j victim requests, the board shall make every r
able effort to notify the victim as 6oon as practicable in writing of
its decision to grant or deny discretionary parole or to release the
prisoner under AS 33.16.010(c). The notice under this subsection must
include the expected date of the prisoner®s release, the geographic
area in which the prisoner 1is required to reside, and other pertinent

information concerning tho prisoner®s conditions of parole that may
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affect the victim.
* Sec. 16. AS 33.16.150(b) is amended to read:
(b) The board may require asa condition of discretionary or
mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3remain within stated geographic limitsunless written
permission to depart from the stated limits is granted the parolee;

4 report upon release to the parole officer assigned to
the parolee;

) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change in place of residence;

@) not possess or control firearms or other dangerous
weapons;

(8 refrain from possessing or consuming alcoholic bever-
ages;

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer;

(10) submit to appropriate medical, mental health, or con—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(12) make restitution ordered by the court [TO A VICTIM OF
THE PRISONER®"S CRIME,] according to a schedule established by the
board;

(13) refrain from opening, maintaining, or using a checking
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account or charge account;
) (14) refrain from entering into a contract other than a
prenuptial contract or a marriage contract;
(15) refrain from operating a motor vehicle;
(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;
aan refrain from participating in any other activity or
associating with any other person that the board determines 1is rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.
* Sec. 17. AS 33.16 is amended by adding a new section to read:

Sec. 33.16.260. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and exercising the rights
granted by this chapter.

* Sec. 18. AS 33.20.080 is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO [INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall 1investigate each
case and submit to the governor a report of the 1investigation, to—
gether with all other information the board has regarding the appli—
cant. Hhen_the. rcp.or.t-or investigation 1is submitted, the board shall
&lgo_trangrclt-_to the_qgpvernor_the comments it has received under (b)
of this section.

* Sec. 19. AS 33.20.080 1is amended by adding new subsections to read:

(b If requested by the victim of a crime against a person or

arson in the first degree, the board shall send notice ofan applica—

tion for executive clemency submitted by the state prisoner who was
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convicted of that crime. The victimmay comment 1inwriting to the
board on the application for executiveclemency.

(©) If the victim desires notice under (b)of this section, the
victim shall maintain a current, valid mailing address on file with
the board. The board shall send the notice required under this sec—
tion to the victim®s last known address. The victim®s address may not
be disclosed to the applicant for executive clemency or the appli—
cant"s attorney.

(dIn this section,

(@H) "crime against a person”™ has the meaning given in
AS 33.30.901;
(2) "victim™ has the meaning given in AS 12.55.185.
* Sec. 20. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@ The com—

missioner shall notify the victim if the offender
(1) escapes from custody;
(2) is released to the community ona furlough; or
(3 1is released on an early release program.

(b) The commissioneris required to give notice of a change 1in
the status of an offender under this sectiononly if the victim has
requested notice of the change.

(c) A victim who has requested notice under (b) of this section
sha®l maintain a current, valid mailing address on file with the
commissioner. The commissioner shall send the rotice from the depart—
ment required by this section to the victim®s last known address. The
victim®s address may not be disclosed to the offender or the offend—
er"s attorney.

(d) The state may not be held liable in damages for the failure
of tho commissioner to comply with tho requirements of this section.
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* See. 21. AS 33.30.111(f) 1is repealed and reenacted to read:

) IT the commissioner considers a prisoner convicted of a
crime against a person or arson in the first degree for a prerelease
furlough and the victim has requested notice under AS 33.30.013, the
commissioner shall send notice of intent to consider the prisoner for
a prerelease furlough to the victim. The victim may comment in writ—
ing on the commissioner ¥ intent to release the prisoner on prerelease
furlough status. The commissioner shall consider the victim®s com—
ments before making a final decision to release a prisoner on a pre—
release furlough. The commissioner shall make a reasonable effort to
notify the victim of an intent to release the prisoner on a prerelease
furlough. The notice must contain the expected date of the prisoner®s
release, the geographic area 1in which the prisoner will reside, and
other pertinent information concerning the prisoner™s release that may
affect the victim.

* Sec. 22. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.292. DESIGNATION OF REPRESENTATIVE. IT more than one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and of exercising the rights
granted by this chapter.

* Sec. 23. AS 33.30.901(6) 1is amended to read:
(6) "crime against a person™ means a crime as set ol
AS 11.41, (EXCEPT CUSTODIAL INTERFERENCE UNDER AS 11.41.320 AND 11.-
41.330;) or a crime against a person in this or another jurisdiction
having alemonts substantially identical to those cf a crime as set out
in AS 11.41 [, EXCEPT CUSTODIAL INTERFERENCE UNDER AS 11.41.320 AND
11.41.330];

* Sec. 24. AS 44 .23.020(b) 1is amended by adding a now paragraph to
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read:

*

*

(€©)) establish and maintain an assistance proqgram to

that crime victims receive information about the rights, entitlements,
and services that are provided by law.
Sec. 25. AS 47.10 is amended by adding a new section to read:

Sec. 47.10.072. ACCESS TO HEARING BY VICTIM. (a) ITf a crime
was committed by a minor who is scheduled for a hearing under AS 47.-
10.070, the victim may request from the court permission to attend the
hearing. If the victim requests, the department shall provide techni—
cal assistance to the victim in preparing a written submission to the
court requesting access to the hearing. The department shall make
reasonable efforts to inform victims of the availability of this
assistance.

(b If more than one person who qualifies as a victim under
AS 12.55.185 makes a request, the commissioner of health and social
services shall designate one person for purposes of receiving the
notice and exercising the rights granted by this section.

©) In this section, "7ictim™ has the meaning given in AS 12.-
55.185.
Sec. 26. AS 1*7.61.020(e) (2) 1is repealed.

Sec. 27. Rule 32(d)(1), Alaska Rules of Criminal Procedure, is amend—

ed to read:

(€H) WHEN MADE. The probation service shall make a p

tence 1investigation and report before the court 1imposes sentence or
grants probation. The presentence Investigation and report shall be
completed and made available to the court. The report shall not be
disclosed to any one except counsel unless the defendant has tendered
a plea of guilty or nolo contendeio or has beon found guilty. If the

crime for which the person 1is to be sentenced 1is a felony, _the
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contents shall be disclosed to counsel for the parties before the time
of-.the .hearlng_pn the aqggravator end roitlaator factors and sentencing.

The court may utilize the report in determining if a bargained sen—
tence recommendation will be followed pursuant to Rule 11. in the
event the attorneys for the parties request the preparation of a
presentence report to aid them in plea bargaining the court may order

such report to be made prior to the time stated in this rule.

* Sec. 28. Rule 32, Alaska Rules of Criminal Procedure, 1is amended by

adding new paragraphs to read:

() WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIM®"S REPRESEN—
TATIVE. IT a written statement 1is prepared and submitted by the
victim of a felony offense or a domestic violence assault under
AS 12.55.023, the trial court

(@H) shall take the content of the written statement into
consideration
(A) when preparing those elements of the sentencing
report required by AS 12.55.025 that relate to the effect of the
offense on the victim;
(B) when considering the need for restitution under

AS 12.55.045; and

2 may take the content of the written statement 1into
consideration in any other circumstance that the court believes neces—
sary.

(h) In (g) of this rule,

(@)) "domestic violence assault™ has the meaning given 1in

AS 12.61.900;

(2) "victi*" has the meaning given in AS 12.55.185.

* Sec. 29. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by
adding new paragraphs to read:
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©) The victim may comment on motions made under this rule
follow?e

(@) When an 1individual convicted of a crime against a
person or arson in the first degree files a motion to modify or reduce
a sentence, the court shall, 1f feasible, send a copy of the motion to
the Department of Corrections sufficiently in advance of any scheduled
hearing or briefing deadline to enable the department to notify the
victim, as directed by AS 12.55.088(e).

(2) The court shall provide copies of the victim®s comments
to the prosecuting attorney and to the person filing the motion to
reduce or modify a sentence, or the person®s attorney.

(3 The court shall consider the comments of the victim
when relevant, and any response offered by the prosecuting attorney or
the person filing the motion, 1in deciding whether to reduce or modify
a sentence.

(4 If more than one person who qualifies as a victim under
paragraph (d)(@) of this rule requests the opportunity to exercise
rights under this paragraph, the court shall allow the person des—
ignated under AS 12.55.172 to exercise those rights, or if a person
has not been designated under AS 12.55.172, the court shall designate
one person for purposes of exercising rights under this paragraph.

(@ In this rule,

(@)) "crime against a person” has the meaning given 1in
AS 33.30.901;

(2) Mvictim" has the meaning given in AS 12.55.185.

* Sec. 30. APPLICABILITY. The provisions of this Act prescribing the
rights of a crime victim and of a crime victim"n relative or survivor
during the course of criminal, civil, and administrative proceedings apply

to proceedings against defendants initiated on or after the effective date

17- CSHB 36(Jud)



WORK DPAFT WORK DRAFT WORK DRAFT

of this Act.
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6-0188P "
Chenoweth
2/7/89
Original sponsors: Donley, Gruenberg,
Boucher, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 36 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights,entitlements, and

services that are due to victims of crime, and to
service of process on prisoners; and amending Rules
32 and 35 of the Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
Section 1. AS 09.05 1i1s amended by adding a new section to read:

Sec. 09.05.050. SERVICE OF PROCESS ON STATE PRISONERS. (@ In
a civil action to which a person committed to the custodyof the
commissioner of corrections 1Is a party or witness, service of process
shall be made by delivering a copy of the su imons and the complaint or
pleadings, together with a form for affidavit of proof of service, to
the shift supervisor of the correctional facility in which the person
Is housed. The shift supervisor shall

@D immediately hand deliver the summons and complaint or
pleadings to the person whose name appears on the summons; and

(2) promptly complete the affidavit of proof of service on
the form provided and return 1t to the party requesting service of
process.

(b) A party requesting service of process under this section may
locate a person committed to the custody of the commissioner of cor—
rections bv contacting the chief classification officer of the Depart—
ment of Corrections during that officer"s regular hours of work.

* Sec. 2. AS 12.47 1is amended by adding a new section toread:
Sec. 12.47.095. NOTICF. TO VICTIMS. (@) If an offender has been
-1- CSHB 36< )
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committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim of that crime 1is entitled to
notice of a pending change in the status of the offender. The commis—
sioner of health and social services shall give notice as required by
this section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(fF)
and the commissioner gives notice of release of the offender;

(2) the court 1s to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(3 a court 1is to consider conditional release of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47.-
092(f).

(b) IT a victim desires notice under this section, the victim
shell maintain a current, valid mailing address on file with the
commissioner of health and social services. The commissioner shall
send the notice required by this s .ction to the victim®"s last known
address. The victim"s address may not be disclosed to the offender or
offender™s attorney.

(c) The commissioner of health and social services 1is required
to give notice of a change in the status of an offender under this
section to any victim who has requested notice.

(d) IT more than one person who qualifies as a victim under
AS 12.55.185 desires notice, the commissioner of health and social
services shall designate one person for purposes of receiving any
notice required and exercising the rights granted by this section.

(e) In this section

(1) "offender" has the meaning given in AS 12.61.020;
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(2) "victim"™ has the meaning given in AS 12.55.185.

* Sec. 3. AS 12.55 1is amended by adding a new section to read:

Sec. 12.55.023. PARTICIPATION BY VICTIM IN SENTENCING. (@) If
a victim requests, the prosecuting attorney shall provide the victinm
with a copy of the following portions of the presentence report:

(1) the summary of the offense prepared by the Department
of Corrections;

(2) the defendant"s version of the offense;

3) all statements and summaries of statementsof the
victim; and

(4) the sentence recommendation of the Department of Cor—
rections .

(b) A victim may submit to the sentencing court a written state—
ment that the victim believes 1is relevant to the sentencing decision.
Sec. 4. AS 12.55.088 1is amended by adding new subsections to read:

() A victim has the right to comment in writing to the court on
a motion to modify or reduce a sentence filed by the person who perpe—
trated the offense against the victim.

(e) IT a motion 1is filed to modify or reduce a sentence by a
defendant who perpetrated a crime against a person, the court shall,
if feasible, send a copv of the motion to the Department of Correc—
tions sufficiently in advance of any scheduled hearing or briefing
deadline to enable the department to notifv the victim of that crime.
If that victim has earlier requested to be notified, the Department of
Corrections shall send the victim a copv of the motion and inform the
person of that person®s rights under this section, the deadline for
receipt of written comments, the hearing date, and the court®"s ad-—
dress .

(f) The court shall provide copies of the victim®s comments to
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the prosecuting attorney, the person filing the motion to reduce or
modify a sentence, and that person®s attorney.

((s)] In deciding whether to modify or reduce a sentence, the
court shall consider the victim"swritten comments, when relevant, and
any response by the prosecuting attorney and the person filing the
motion.

(h) IT avictim desires notice under this section, the victim
shall maintain a current, valid mailing address on file with the
commissioner of corrections. The commissioner shall sendthenotice
tothe victim®s last known address. The victim®s address may not be
disclosed to the offender or to the offender"s attorney.

Sec. 5. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.172. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 desires notice
under AS 12.55.088, the prosecuting attorney shall designate one
person to represent all victims for purposes of receiving the notice
required and exercising the rights granted under this chapter.

Sec. 6. AS 12.55.185 is repealed and reenacted to read:

Sec. 12.55.185.DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(@H) "crime against a person” has the meaning given 1in
AS 33.30.901;

(2) "dangerous 1instrument” has the meaning given in AS 11.-
81.900;

(3) "firearm” has the meaning given in AS 11.81.900;

(4) "first felony conviction”™ means that the defendant has
not been previously convicted of a felony;

(5) "judicial officer"” has the meaning given in AS 11.56.-

900;
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(6) "pecuniary gain" means the amount of money or value of
property at the time of commission of the offense derived by the
defendant from the commission of the offense, less the amount of money
or value of property returned to the victim of the offense or seized
by or surrendered to lawful authority before sentence 1is imposed;

@) "second felony conviction™ means that the defendant
previously has been convicted of a felony;

(8 "seriou physical 1injury™ has the meaning given in
AS 11.81.900;

(9 "third felony conviction” means that the defendant has
been at least twice previously convicted of a felony;

(10) "unconditional discharge™ means that a defendant 1is
released from all disability arising under a sentence, 1including
probation and parole;

(11) “victim"™ means

(A) a person against whom an offense has been perpe—
trated;

(B) one of the following, not the perpetrator, it the
person specified in (A) of this paragraph is a minor, 1iIncompe—

tent, or incapacitated:

) an individual [living in a spousal rel
ship with the person specified in (A) of this paragraph; or
(in) a parent, adult child, guardian, or cust
of the person;
(C) one of the following, not the perpetrator, it the
person specified in (A) of this paragraph is dead:
) a person living 1in a spousal relatic

with the deceased before the deceased died;
(in) an adult child, parent, brother, sister,
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grandparent or grandchild of the deceased; or
) any other 1interested person, as may be
ignated by a person having authority in law to do so.
Sec. AS 12.61.010 1is amended to read:
Sec. 12.61.010. RIGHTS OF CRIME VICTIMS. (&) Victims of crimes
have the following rights:

(1) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the date of trial and
the date of sentencing of the case in which the victim is involved;

2 the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

(A) the right to be informed of the procedure to be fol—
lowed to apply for and receive any {VICTIM] compensation under AS 18.-
67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal justice process
without Iloss of pay and other employee benefits except as authorized
by AS 12.61.017 and without 1interference 1in any form by the employer
of the victim of crime; TAND]

(6) the right to obtain access to i1mmediate medical assis—
tance and not to be detained for an unreasonable length of time bv a
law enforcement agency before having medical assistance administered;
however, nn emplovee ot the law enforcement agency mav, i1f necessary,
accompany the person to a medical facility to question the person
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about the criminal 1incident 1f the questioning does not hinder the
administration of medical assistance”

(7) the right make a written or oral statement for wuse
in preparation of the presentence report of a felony defendant;

(8 if the crime for which the defendant was convicted was
a felony or adomestic violence assault, the right to appear person—
ally at the defendant®s sentencing hearing to present a written or
oral statement; and

(9 the right to be informed by the prosecuting attorney,
at any time after the defendant®s conviction, about the complete

record of the defendant®s convictions.

(b) Law [VICTIMS" EMPLOYERS, LAW1 enforcement agencies, prosecu

tors, and the courts shall make every reasonable effort to ensure that
victims of crimes have the rights set out in (a) of this Election.
However, a Tfailure to ensure these rights does not give rise to a
separate cause of action against [VICTIMS®" EMPLOYERS,] law enforcement
agencies, other agencies of the state, or a political subdivision of
the state.

Sec. 8. AS 12.61 1is amended bv adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (€))] If a
victim of a felonv or a domestic violence assault requests, the pros—
ecuting attorney shallmake a reasonable effort to

(@D) confer with the person against whom the offense has
been perpetrated about that person®s testimony before the defendant®s
trialj

(2) in a manner reasonably calculated to give prompt actual
notice, notifv the victinm

(A) ofthe victim™ right in a case thatis a felony
to make awrittenor oral statement for usein preparation of the

-7- CSHB 36( )



.WORK ERAFT WORK DRAFT WORK DRAFT

defendant®s presentence report, and to appear personally at the

defendant®s sentencing hearing to present a written or oral

statement;

(B) of the address and telephone number of the office
that will prepare the presentence report,* and

(C) of the time and place of the sentencing proceed—
ing;

(©)) notify the victim in writing of the final dispos
of the case within 30 days after final disposition of the case.

(b) The notice given under (a)(2) of this section must inform
the victim that the statement of the victim ma. contain any relevant
information including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

(3 an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

4 the recommendation of the victim for an appropriate
sentence.

(c) The state and the prosecuting attorney may not be held
liable in damages for any failure to complv with the requirements of
this section.

Sec. 12.61.017. INTERFERENCE BY VICTIM®S EMPLOYER. (€)) An
employer may not penalize or threaten to penalize a victim because the
victim 1is subpoenaed or requested by the prosecuting attorney to
attend a court proceeding for the purpose of giving testimony. In
this section, "penalize" means to cake action affecting the employment
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status, wages, and benefits payable to the victinm,

(1) demotion or suspension;

(2) dismissal from employment; and

(3) loss of pay or benefits,

WORK DRAFT

including:

except pay and benefitsthat

are directly attributable tothe victim®s absence fromemployment to

attend the court proceeding.

(b) A person who v

violation.

iolates

(@) of this section

(c) A victim who suffers a pecuniary loss

employer®s act prohibited by this section may bring a civil

as a result of

Is guilty of a

an

action to

recover actual damages and punitive damages of three times the actual

damages sustained.

* Sec. 9. AS 12.61 1is amended by adding a new section to read:

Sec. 12.61.030. DESIGNATION OF REPRESENTATIVE.

If more than one

person who qualifies as a victim under AS 12.55.185 makes a request

under this chapter, the

person for purposes of receiving the notice

prosecuting attorney shall

che rights granted under thischapter.

* Sec. 10. AS 12.61 1is amendedby adding a new section toread:

Sec. 12.61.900. DEFINITIONS.

(@) "domestic

AS 11.A1.200 - 11.41.230

violence

or 11.

In this chapter

assault”™ means an assault

41.410 - 11.41.425

domestic violence offense under AS 25.35.060;

(2) "victim" has the meaning given

* Sec. 11. AS 33.16.120(a)

in AS 12.55.185.

iIs repealed and reenacted to read:

designate

one

required and exercising

under

constituting

(@) If the victim of a crime against a person requests notice

a

of

a scheduled hearing to review or consider discretionary parole for a

prisoner convicted of that crinme,

hearing to the victim at

least 30 davs before the hearing.

-9-

the board shall

send notice of the
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must be accompanied by a copy of the prisoner®s application for parole
submitted under AS 33.16.130(a). However, the copy of the application
sent to the victim may not 1include the prisoner®s proposed residence
and employment addresses.

* Sec. 12. AS 33.16.120(b) is repealed and reenacted to read:

(b) A victim who requests notice under this section shall main—
tain a current, valid mailing address on file with the board. The
board shall send the notice required by this section to the last known
address of the victim. The victim®s address may not be disclosed to
the prisoner or the prisoner®s attorney.

Sec. 13. AS 33.16.120(c) 1is amended to read:

(c) The victim has a right to attend meetings of the parole
board in which parole of the prisoner convicted of the crime against
that victim is considered and to comment”™ in writing or in person, on
the proposed action of the board. Copies of anv written [THE] com—
ments shall be provided to the prisoner and the prisoner®s attorney
before action by the board.

* Sec. 14. AS 33.16.120(e) is repealed and reenacted to read:

(e) |Ifthe victim requests, the board shall make every reason—
able effort to notify the victim as soon as prac;icable in writing of
its decision to grant or deny discretionary pa.*ole or to release the
prisoner under AS 33.16.010(c). The notice unJcr this subsection must
include the expected date of the prisoner®"s release, the geographic
area iIn which the prisoner 1is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that mav
affect the victim.

* Sec. 15. AS 33.16.150(b) 1s amended to read:

(b) The board may require as a condition of discretionary or

mandatory parole that a prisoner released on parole

CSHB 36( ) 10
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(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3 remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

(4) report upon release to the parole officer assigned to
the parolee;

) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change 1in place of residence;

) not possess or control firearms or other dangerous
weapons;

(€)) refrain from possessing or consuming alcoholic bever-
ages;

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer;

(10) submit to appropriate medical, mental health, or con—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(12) make restitution ordered by the court [TO A VICTIM OF
THE PRISONER S CRIME,] according to a schedule established by the
board;

(13) refrain from opening, maintaining, or using a checking
account or charge account;

(14) refrain from entering into a contract other chan a
prenuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

-11- CSHB 36( )
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(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

(17) refrain from participating 1in any other activity or
associating with any other person that the board determines 1is rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.

* Sec. 16. AS 33.16 1s mended by adding a new section to read:

Sec. 33.16.260. DESICCATION OF REPRESENTATIVE. IT more than one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and exercising the rights
granted by this chapter.

* Sec. 17. AS 33.20.08c 1is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall investigate each
case and submit to the governor a report of the 1investigation, to—
gether with all other information the board has regarding the appli—
cant. When the report or investigation is submitted, the board shall
also transmit to the governor the comments it has received under (b)
of this section.

* Sec. 18. AS 33.20.080 1s amended by adding new subsections to read:

(b) If requested bv the victim of a crime against a person, the
board smil send notice of an application for executive clemency
submitted bv the state prisoner who was convicted of that crime. The
victim may comment 1iIn writing to the board on the application for
executive clemency.

(c) If the victim desires notice under (b) of this section, the
victim shall maintain a current, valid mailing address on file with

CSHB 36( ) -12-
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the board. The board shall send the notice required under this sec—
tion to the victim"s last known address. The victim®s address may not
be disclosed to the applicant for executive clemency or the appli—
cant"s attorney.

(d) In this section,

@D "crime against a person" has the meaning given 1in
AS 33.30.901;
(2) "victim" has the meaning given ir. AS 12.55. 185.
* Stc. 19. AS 33.30 i1s amended by adding a new ction to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@ The com—

missioner sha"l notify the victim if the offender
(1) escapes from custody;
(2) i1s released to the community on a furlough; or
(3) i1s releasedon an early release program.

(b) The commissioner is required to give notice ofa change in
the status of an offender under this section only if the victim has
requested notice of the change.

(c) A victim who has requested notice under (b) of this section
shall maintain a current, valid mailing address on file with the
commissioner. The commissioner shall send the notice from the depart—
ment required by this section to the victim®"s last known address. The
victim"s address may not Dbe disclosed to the offender or the offend—
er"s attorney.

(d) The sta:e may not be held liable in damages for the failure
of the commissioner to comply with the requirements of this section.

* Sec. 20. AS 33.30.111(f) 1s repealed nnd reenacted to read:

@) If the commissioner considers a prisoner convicted of
crime against a person for a prerelease furlough and the victim has
requested notice wunder AS 33.30.013, the commissioner shall send

-13- CSHB 36( )
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notice of intent to consider the prisoner for a prerelease furlough to
the victim. The victim may comment in writing on the commissioner’s
intent to release the prisoner on prerelease furlough status. The
commissioner shall consider the victim"s comments before making a
final decision to release a prisoner on a prerelease furlough. The
commissioner shall make a reasonable effort to notify the victim of an
intent to release the prisoner on a prerelease furlough. The notice
must contain the expected date of the prisoner®s release, the geo—
graphic area 1in which the prisoner will reside, and other pertinent
information concerning the prisoner™s release that may affect the
victim.
* Sec. 21. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.292.DESIGNATION OF REPRESENTATIVE. IT more than one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and of exercising the rights
granted by this chapter.

* Sec. 22. AS AA.23.020(b) 1s amended by adding a new paragraph to
read:
©)) establish and maintain an assistance program to €
that crime victims receive information about the rights, entitlements,
and services that are provided bv law.
* Sec. 23. AS 47.10 is amended by adding a new section to read:

Sec. A7.10.072. ACCESS TO HEARING BY VICTIM. (a) IT acrime
was committed by a minor who is scheduled for a hearing under AS A7.-
N0.070, the victim mav request from the court permission to attend the
hearing. IT the victim requests, the department shall provide techni—
cal assistance to the victim iIn preparing a written submission to the

court requesting access to the hearing. The deportment shall make
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1 reasonable efforts to inform victims of the availability of this
assistance.

3 (b) IT more than one person who qualifies as a victim under
‘ AS 12.55.185 makes a request, the commissioner of health and social

services shall designate one person for purposes of receiving the

6 notice and exercising the rights granted by this section.
f (¢c) In this section, "victim"™ has the meaning given in AS 12.-
8 55.185.

* Sec. 24. AS 12.61.020(e)(2) 1is repealed.

10 * Sec, 25. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is amend—

11

ed to read:
12 €)) WHEN MADE. The probation service shall make a
B3 tence 1investigation and report before the court 1imposes sentence or
1 grants probation. The presentence investigation and report shall be
15 completed and made available to the court. The report shall not be
16 disclosed to any one except counsel unless the defendant has tendered
o a plea of guilty or nolo contendere or has been found guilty. IT the
18 crime for which the person 1s to be sentenced is a felony, the con—
B tents shall be disclosed to counsel for the parties before the time of
20 the hearing on the aggravator and mitigator factors and sentencing.
2l The court may utilize the report in determining if a bargained sen—
27 tence recommendation will be followed pursuant to Rule 11. In the
23 event the attorneys for the parties request the preparation of a
2 presentence report to aid them in plea bargaining the court may order
2 such report to be made prior to the time stated in this rule.
26 * Sec. 26. Rule 22, Alaska Rules of Criminal Procedure, 1is amended by
27l adding new paragraphs to read:
28 (9) WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIM®S REPRESEN
29

TATIVE. IT a written statement 1is prepared and submitted by the
-15- CSHB 36( )
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victim of a felony offense or a domestic violence assault wunder
AS 12.55.023, the trial court
(@D) shall take the content of the written statement into
consideration
(A) when preparing those elements of the sentencing
report required by AS 12.55.025 that relate t " the effect of the
offense on the victim;
) when considering the need for restitution under
AS 12.55.045; and

(2) may take the content of the written statement into
consideration in any other circumstance that the court believes neces—
sary.

(h) In (g) of this rule,

(1) "domestic violence assault” has the meaning given 1in
AS 12.61.900;

(2) "victim™ has the meaning given in AS 12.55.185.

* Sec. 27. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by
adding new paragraphs to read:
(©) The victim may comment on motions made under this rule
follows:

(@D) When an individual convicted of a crime against a
person files a motion to modify or reduce a sentence, the court shall,
if feasible, send a copy of the motion to the Department of Correc—
tions sufficiently in advance of any scheduled hearing or briefing
deadline to enable the department to notify che victim, as directed by
AS 12.55.088(e).

(2) The court shall provide copies of the victim®s comments
to the prosecuting attorney and to the person Tfiling the motion to
reduce or modify a sentence, or the person®"s attorney.

CSHB 36< ) -16-
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(€)) The court shall consider the comments of the
when relevant, and any response offered by the prosecuting attorney or
the person filing the motion, 1in deciding whether to reduce or modify
a sentence.

A If more than one person who qualifies as a victi
paragraph (d)(2) of this rule requests the opportunity to exercise
rights under this paragraph, the court shall allow the person
designated under AS 12.55.172 to exercise those rights, or if a person
has not been designated under AS 12.55.172, the court shall designate
one person for purposes of exercising rights under this paragraph.

(d In this rule,

(1) "crime against a person”™ has the meaning given in
AS 33.30.901;

(2) "victim" has the meaning given in AS 12.55.185.

* Sec. 28. APPLICABILITY. The provisions of this Act prescribing the
rights of a crime victim and of a crime victim"s relative or survivor
during the course of criminal, civil, and administrative proceedings apply
to proceedings against defendants 1initiated on or after the effective date

of this Act.
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AMENDMEN

OFFERED IN THE HOUSE

Page

Page

Page

Page

Page

3, line 20, after "person

Insert ', arson

9, line 27, after "person":

Insert *, a r s 0o n i

12, line 24, after "person":

Insert ", a r s o0 n i

<3, line 29, after "person":

Insert ", a r s o0 n 1

16, line 23, after "person":

Insert ", arson, ««

TO: CSHB 36( ) "P" version 2/7/89

in the first degree”

the first degree”

the first degree”

the first degree”

in the first degree”

6-0188Pb -
Chenoweth

GRUENBERG
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AMENIMENT

OFFERED IN THE HOUSE

TO: CSHB 36¢( ) "P" version 2/7/89

Page

Page

Page

Page

"o

read:

1, line 8, after "on":

Insert "and answers made by" [~y

1, line 8, after "prisoners™:

Insert "in civil actions”

1, line 8, after "amending": AV

Insert "Rule 12 of the Alaska Rules of Civil Procedure and"

15, following line 10:
Insert a new bill section to read:

Sec. 25. Rulel2(a), Alaska Rules of Civil Procedure, 1is amended to

(€)) WHEN PRESENTED. A defendant shall serve his answer within
20 days after the service of the summons and complaint upon him,
unless otherwise directed when service of process 1is made pursuant to
Rule 4(e). A partv served with a pleading stating a cross-claim
against him shall serve an answer thereto within 20 davs after service
of the answer or, if a reply is ordered bv the court, within 20 days

after service of the order, unless the order otherwise directs. The

2/9/89
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state or an officer or agency thereof shall serve an answer to the
complaint or to a cross-claim, or a reply to a counterclaim, within A0
days after the service upon the attorney general of the pleading 1in
which the claim is asserted, “A non-governmental party shall serve an
answer to the complaint or to a cross-claim, or a reply to a counter—
claim within AO days after service upon an officer or agency of the
state appointed, authorized or designated as agent to receive service
for such party pursuant to statute?} A person committed to the custody
of the commissioner of corrections shall serve an answer to the com—
plaint or cross-claim, or a reply to a counterclaim, within AO davs
after service of process bv the shift supervisor on the person under
AS 09.05.050. The service of a motion permitted under this rule
alters these periods of time as follows, unless a different time is
fixed by order of the court: (1) if the court denies the motion or
postpones 1its disposition until the trial on the merits, the respon-
sive pleading shall be served within 10 days after notice of the
court"s action; (2) if the court grants a motion for a more definite
statement the responsive pleading shall be served within 10 days after

the service of the more definite statement.

Renumber following bill sections accordingly.
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM February 6, 1989
SUBJECT: CSHB 36 ( 6" version
TO: Representati®"” P"1-1= 1 Co-Chair

House Judici

FROM: Jack Chenoweth,-
Legislative Ooui”el

NEW DRAFT COMMITTEE SUBSTITUTE:

This draft, modifying Friday"s version "M", 1is designated
version "G".

The first change asked that "convicted of a crime against a
person”™ be deleted from page 3, line 17, and I have done
that. However, as revised, it occurred to me that, taken
literally, the subsection imposed no limitation on the
victim"s exercise of the right to comment in writing as
against any convicted defendant. So | opted to insert
additional language to limit that right to comment to a
motion filed by "the person who perpetrated the offense

against the victim." While | appreciate that this
limitation is implicit, to guard against zealous and
quarrelsome letter writers, |1 thought it better to make the

limitation one that is explicit.

Another requested change involved an amendment to limit the
newly-established right of a victim to make a personal
appearance at the sentencing proceedings to crimes that
involved felonies and domestic violence assaults. As the
suggested phrasing was given to me, | opted to separate that
right out into a separate paragraph--paragraph (8) of

AS 12.61.010(a), added by bill section 7--and renumbered the
existing paragraph (8 as a new paragraph (9). Separated
from the right given in paragraph (7), the separated
provisions read more clearly.



Representative Peter Goll
Page 2
February 6, 1989

Please note the handling of the definition of "domestic
violence assaults"™ added as new material in this version in
bill section 10. A simple cross-reference to AS 25.35.060
was insufficient. To provide a greater measure of certainty
as to what assaullLS were intended than AS 25.35.060 would
provide staiiding alone, the definition fairly required that
I specify the assault crimes in AS 11.41 and couple that
with reference to AS 25.35.060. Note that one of the
assaults picked up in the first spanned reference 1iIs a

misdemeanor

In all other respects, 1 tried to follow the specific
language changes suggested.

THE AMENDMENTS:

ﬁhe three amendments requested are to this version, version
G".

The changes requested in the second and third amendments
necessitated an amendment in the bill"s title.

Enclosure
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Chenoweth
AMENDMENT
OFFERED IN THE HOUSE BY GRUENBERG
TO: CSHB 36¢( ) "G"™ version
Page 1, line 6, after "relating to":
Insert "crimes,”
Page 1, line 9, after "prisoners;":
Insert "redefining the term "crime against a person";"
Page 14, following line 15:
Insert a new bill..section to read:
"* Sec. 22. AS 33.30.901 (6)™Mi's amended to read:
(6) "crime against a person™ means a crime as Se

AS 11.41, [EXCEPT CUSTODIAL INTERFERENCE UNDERAS 11.41.320 AND 11.-
41.330;] or a crime against a person 1in thisoranotherjurisdictior
having elements substantially identical to those of a crime as set out

in AS 11.41 [, EXCEPT CUSTODIAL INTERFERENCE UNDER AS 11.41.320 ANI

11.41.330]

Renumber the following sections accordingly.

-1- 2/7/89
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v ("Tenoweth
2/6/89
Original sponsors: Donley, Gruenberg,
Boucher, et al.

IN THE HOUSE
l CS FOR HOUSE BILL NO. 36 ( )
i IN THE LEGISLATURE OF THE STATE OF ALASKA
; SIXTEENTH LEGISLATURE - FIRST SESSION
4 A BILL
5

For an Act entitled: "An Act relating to the rights, entitlements, and
i services that are due to victims of crime and their
7 relatives and survivors, and to service of process on
i prisoners; and amending Rules 32 and 35 of the Alaska
9 Rules of Criminal Procedure.”
° BE IT ENACTEDBY THE LEGISLATURE OF THE STATE OF ALASKA:
; * Section 1. AS C9.05 is amended by adding a new section to read:
- Sec. 09.05.050. SERVICE OF PROCESS ON STATE PRISONERS. (€)) In
1j a civil action to which a person committed to the custody of the

commissioner of corrections is a party or witness, service of process
® shall be made by delivering a copy of the summons and the complaint or
¢ pleadings, together with a form for affidavit of proof of service, to
! the shift supervisor of the correctional facility in which the person
¢ is housed. The shift supervisor shall
? (@)) immediately hand deliver the summons and complaint or
* pleadings to the person whose name appears on the summons; and
“ (2) promptly complete the affidavit of proof of service on
2! the form provided and return it to the party requestingservice of
P process.
24
(b) A party requesting service of process under this section ma

# locate a person committed to the custody of the commissioner of cor—
& rections by contacting the chief classification officer of the Depart—
g ment of Corrections during that officer®3 regular hours of work.
" * Sec. 2. AS 12.47 i3 amendod by adding a new section to read:
29

-1- CSHB 36( )
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Sec. 12.47.095. NOTICE TO VICTIMS. (@ If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim 1is entitled to notice of a
pending change 1in the status of the offender. The commissioner of
health and social services shall give notice required by this
section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(f)
and the commissioner gives notice of release of the offender;

(2) the court 1is to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(€)) a court 1is to consider conditional release of the
offender under AS 12.47.090(k) ard 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47.-
092(f).

(b ITf a victim desires notice under this section, the
shall maintain a current, valid mailing address on file with the
commissioner of health and social services. The commissioner shall
send the notice required by this section to the victim®s last known
address. The victim®s address may not be disclosed to the offender or
offender®s attorney.

(c) The commissioner of health and social services is required
to give notice of a change in the status of an offender under this
section to any victim who has requested notice.

(d) If more than one person who qualifies as a victim under
AS 12.55.185 desires notice, the commissioner of health and social
services shall designate one person for purposes of receiving any
notice required and exercising the rights granted by this section.

(e) In chis section "victim™ has the meaning given 1in

CSHB 36( ) ~2-
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AS 12.55.185.
* Sec. 3. AS 12.55 is amended by adding a new section to read:
Sec. 12.55.023. PARTICIPATION BY VICTIM IN SENTENCING. (@) It
a victim requests, the prosecuting attorney shall provide the victim
with a copy of the following portions of the presentence report:
(1) the summary of the offense prepared by the Department
of Corrections;
(2) the defendant®"s version of the offense;
(©)) all statements, and summariesof statements, of the
victim; and
(4) the sentence recommendation of the Department of Cor—
rections .
(b) A victim may submit to the sentencing court a written state—
ment that the victim believes is relevant to the sentencing decision.
* Sec. 4.AS 12.55.088 1s amended by adding new subsections to read:
(d) A victim has the right to comment in writing to the court on
a motion to modify or reduce a sentence filed by the person who perpe—
trated tho offense against the victim.
(e) IT a motion is filed to modify or reduce a sentence by a
defendant who perpetrated a crime against a person, the court shall,
if feasible, send a copy of the motion to the Department of Correc—

tions sufficiently in advance of any scheduled hearing or briefing

2 deadline to enable the department to notify the victim of that crime.

. If that victim has earlier requested to be notified, the Deoartment of
2 Corrections shall send the victim a copy of the motion and inform the

2 person of chat person®"s rights under this section, the deadline for
27 receipt of written comments, the hearing date, and the court"s ad-—
281

dress .

29" . . oL
(f) The court shall provide copies of the victim"s comments to
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the prosecuting attorney, the person filing the motion to reduce or
modify a sentence, and the person®s attorney.

((0)) In deciding whether to modify or reduce a sentence, the
court shall consider the victim®s comments, when relevant, and any
response by the prosecuting attorney and the person filing the motion.

) IfT a victim desires notice under this section, the victinm
shall maintain a current, valid mailing address on file with the
commissioner of corrections. The-commissioner shall send the notice
to the victim®"s last known address. The victim®"s address may not be
disclosed to the offender or the offender®s attorney.

* Sec. 5. AS 12.55 1is amended by adding a new section to read:

Sec. 12.55.172. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 desires notice
under AS 12.55.C88, the prosecuting attorney shall designate one
person to represent all victims for purposes of receiving the notice
required and exercising the rights granted under this chapter.

* Sec. 6. AS 12.55.185 is repealed and reenacted to read:

Sec. 12.55.185. DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(€D) "crime against a person”™ has the meaning given in

AS 33.30.901;

(2) "dangerous instrument™ has the meaning given 1in AS 11.-
81.900;

(©) "firearm™ has the meaning given in AS 11.81.900;

(@) "first felony conviction” means that the defendant has

not been previously convicted of a felony;

) "judicial officer”™ has the meaning given in AS 11.56.-

900;

(6) "pecuniary gain” means the amount of money or value of

CSHB 36( } —4-
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property atthe time of commission of the offense derived by the
defendant from the commission of the offense, less the amount of money
or value of property returned to the victim of the offense or seized
by or surrendered to lawful authority before sentence is imposed;

@) "second felony conviction” means that the defendant
previously has been convicted of a felony;

)] "serious physical injury” has tne meaning given in
AS 11.81.900;

(9 "third felony conviction” means that the defendant has
been at least twice previously convicted of a felony;

(10) "unconditional discharge™ means that a defendant is
released from all disability arising under a sentence, including
probation and parole;

(11) "victim™ means

(A) a person against whom an offense has been perpe—
trated;

(B) one of the following, not the perpetrator, if the
personspecified in (A) of *e*e« ragraph 1is a minor, 1incompe—
tent, or incapacitated:

(i) an individual living m a spousal relation—
ship with theperson specified in (A) of this paragraph; or
(ii) a parent, guardian, or custodian of the
person;

(C) one of the following, not the perpetrator, if the

person specified in (A) of this paragraph 1is dead:
(i) aperson living ina spousal relationship
with the deceased boforo the deceased died;
(ii) an adult child, parent, brother, sister,
grandparent or grandchild of the deceased; or

-5- CSHB 36( )
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(lii) any other interested person.
* Stc. 7. AS 12.61.010 1is amended to read:
Sec. 12.61.010. RIGHTS OF CRIME VICTIMS. (@) Victims of crimes
have the following rights:

(1) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the date of trial and
the date of sentencing of the case in which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3 the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

(4) the right to be informed of the procedure to be fol-—
lowed to apply for and receivo any [VICTIM] compensation under AS 18.-
67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal jJustice process
without loss of pay and other employoo benefits and without interfer—
ence in any fora by the employer of tho victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to bo detainod for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an omployeo ot tho law enforcement agency nay, 1f necessary,
accompany the person to a medical Tfacility to question the person
about the criminal 1incident 1if the questioning does not hinder the
administration of modical assistance!

m the right to sake a written or oral stattn«nt_ .f3r. use
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In preparation of the presentence report of a felonv defendant;

(8) 1f the crime for which the defendant was convicted was
a felonv or a domestic violence assault, the right Co appear person—
ally at the defendant®™s sentencing hearing to present a written or

oral statement; and

(9) Che right to be informed by the prosecuting attorney,
at anv time after the defendant®s conviction, about the complete
record of the defendant®s convictions.

(b) Law [VICTIMS® EMPLOYERS, LAW] enforcement agencies, prosecu-
tors, and the courts shall make every reasonable effort to ensure that
victims of crimes have the rights set out in (@) of this section.
However, a failure to ensure these rights does not give rise to a
separate cause of action against [VICTIMS®™ EMPLOYERS,] law enforcement
agencies, other agencies of the state, or a political subdivision of
the state.

* Sec. 8. AS 12.61 is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (a) If a
victim of a felonv or a domestic violence assault requests, the pros—
ecuting attornev shall make a reasonable effort to

(1) confer with the person against whom the offense has
beenperpetrated abouc that person®s testimony before the defendant"s
trialj

(2) in a manner reasonably calculated to give prompt actual

notice, notify the victim

(A) of thedefendant®s conviction and the crimes of
which che defendant was convicted:

fB> of the victim"s right in a case that 1is a felony
to make a written or oral statement for use in preparation of che

defendant™s presentence report, and to appear personally at che
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defendant™s sentencing hearing to present a written or oral

statement;

(©) of tho address and telephone number of the office
that will prepare the presentence report; and

(D®) of the time and place of the sentencing proceed—

(€)) notify the victim 1in writing of the final dis
of the case within 30 days after final disposition of the case.

(b) The notice given under (@) (2) of this section must inform
the victim that the statement of the victim may contain any relevant
information including

(@)) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

(3 an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

4) the recommendation of the victim for an appropriate
sentence.

(©) The state and the prosecuting attorney may not be held
liable in damagos for any failure to comply with the requirements of
this section.

Sec. 12.61.017. INTERFERENCE BY VICTIM*S EMPLOYER. (@) An
employer may not penalize or threaten to penalize a victim because the
victim 1is subpoenaed or requested by tho prosecuting attorney to
attend a court proceeding for the purpose of giving testimony. In
this section, "penalize™ means to take action affecting the employment

status, wages, and benefits payable to the victim, including:

CSHB 36( ) g
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(1) demotion or suspension;

(2) dismissal from employment; and

(©) loss of pay or benefits, except pay and benefits that
are directly attributable to the victim"s absence from employment to
attend the court proceeding.

(b) A person who violates (a) of this section is guilty of a
violation.

(©) A vict m who suffers a pecuniary loss as a result of an
employer®s act prohibited by this section may bring a civil action to
recover actual damages and punitive damages of three times the actual
damages sustained.

* Sec. 9. AS 12.61 is amended by adding a new section to read:

Sec. 12.61.030. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 makes a request
under this chapter, the prosecuting attorney shall designate one
person Tfor purposes of receiving the notice required and exercising
the rights granted under this chapter.

* Sec. 10. AS 12.61 is amended by adding a new section to read:

Sec. 12.61.900. DEFINITIONS. In this chapter
(€D "domestic violence assault”™ means an assault under
AS 11.41.200 - 11.41.230 or 11.41.410 - 11.41.425 constituting a

domestic violence offense under AS 25.35.060;
(2) "victim” has the meaning given in AS 12.55.185.
* Sec. 11. AS 33.16.120(a) 1is repealed and reenacted to read:
() IT the victim requests notice of a scheduled hearing
review or consider discretionary parole for a prisoner convicted of a
crime against a person, the board shall send notice of the hearing to
tho victim tt least 30 days before the hearing. The notice must be

accompanied by a <copy of the prisoner®s application for parole

9 CSHB 36|
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submitted under AS 33.16.130(a). However, the copy of the application
sent to the victim may not 1include the prisoner®s proposed residence
and employment addresses.

* Sec. 12. AS 33.16.120(b) 1is repealed and reenacted to read:

(b) If a victim requests notice under this section, the victim
shall maintain a current, valid mailing address on file with the
board. The board shall send the notice required by this section to
the last known address of the victim. The victim®s address may not be
disclosed to the prisoner or the prisoner®s attorney.

* Sec. 13. AS 33.16.120(c) 1is amended to read:

(©) The wvictim has a right to attend meetings of the parole
board and to comment”™ in writing or in person, on the proposed action
of the board. Copies of any written [THE] comments shall be provided
to the prisoner and the prisoner®s attorney before action by the
board.

* Sec. 14. AS 33.16.120(e) 1is repealed and reenacted to read:

(e) If a victim requests, the board shall make every reasonable
effort to notify the victim as soonas practicable in writing ofits
decision to grant or deny discretionary parole or to release the
prisoner under AS 33.16.010(c). The notice under this subsection must
include the expected date of the prisoner™s release, the geographic
area 1in which the prisoner is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that may
affect the victim.

* Sec. 15. AS 33.16.150(b) 1is amended to read:

(b) The board may require as a condition of discretionary or

mandatory parole that a prisoner released on parole
(1) meet family obligations;
(2) pursuo employment, education, counseling, or training;

CSHB 36C ) -10-
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(©)) remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee?

(4) report upon release to the parole officer assigned to
the parolee;

©) report as required to the parole officer assigned co
the parolee?

() reside at a stated place and notify the board of any
change 1in place of residence?

(7) not possess or control firearms or other dangerous
weapons ?

(8 refrain from possessing or consuming alcoholic bever-
ages?

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer?

(10) submit to appropriate medical, mental health, con—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances?

(12) make restitution ordered by the court [TO A VICTIM OF
THE PRISONER®"S CRIME,] according to a schedule established by the
board;

(13) refrain from opening, maintaining, or using a checking
account or charge account?

(14) refrain from entering into a contract other than a
pronuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) rofrain from entering an establishment where alcoholic

beverages are served, sold, or otherwise dispensed;

-11- CSHB 36( )
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an refrain from participating 1in any other activity or
associating with any other person that the board determines 1is rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.
* Sec. 16. AS 33.16 is amended by adding a new section to read:

Sec. 33.16.260. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and exercising the rights
granted by this chapter.

* Sec. 17. AS 33.20.080 1is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall 1investigate each
case and submit CO the governor a report of the investigation, to—
gether with all other information the board has regarding the appli—
cant. When the report or investigation 1is submitted, the board shall
also transmit to the governor the comments it has received under (bl
of this section.

* Sec. 13. AS 33.20.080 is amended by adding new subsections to read:

(b) IfT requested by the victim, the board shall send notice of
an application for executive clemency submitted by a state prisoner
convicted of a crime against a person to the victim. The victim may

comment in writing to the board on the application for executive

clemency.

(©) If a victim desires notice under (b) of this section, the
victim shall maintain a current, valid mailing address on file with
the board. The board shall send the notice required under this sec—

tion to the victim"s last known address. The victim"s address may not

CSHB 36( ) -12-
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be disclosed to the applicant for executive clemency or the appli—
cant"s attorney.

(d In this section,

Q "crime against a person” has the meaning given 1in
AS 33.30.901;

(2) "victim™ has the meaning given in AS 12.55.185.
Sec. 19. AS 33.3J is amended by adding a new section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (€)) The com—

missioner shall notify the victim if the offender
(1) escapes from custody;
(2) is released to the community ona furlough; or
(3 is released on an early release program.

(b) The commissioneris required to give notice of a change 1in
the status of an offender under this sectiononly if the victimhas
requested notice of the change.

(c) A victim who has requested notice under (b) of this section
shall maintain a current, valid mailing address on file with the
commissioner. The commissioner shall send the notice from the depart—
ment required by this section to the victim®s last known address. The
victim®s address may not be disclosed to the offender or the offend—
er"s attorney.

(d) The state may not be held liable in damages for the failure
of the commissioner to comply with the requirements of this section.
Sec. 20. AS 33.30.111(f) 1is repealed and reenacted to read:

) IT the commissioner considers a prisoner convicted of
crime against a person for a prerelease furlough and the victim has
requested notice under AS 33.30.013, the <commissioner shall send
notice of intent to consider the prisoner for a prerelease furlough to
the victim. The victim may comment 1in writing on the commissioner”®s
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read:

CSHB

intent to release the prisoner on prerelease furlough status. The
commissioner shall consider the victim®s comments before making a
final decision to release a prisoner on a prerelease furlough. The
commissioner shall make a reasonable effort "to notify the victim of an
intent to release the prisoner on a prerelease furlough. The notice
must contain the expected date of the prisoner®s release, the geo—
graphic area 1in which the prisoner will reside, and other pertinent
information concerning the prisoner®s release that may affect the
victim.

Sec.21. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.292. DESIGNATION OF REPRESENTATIVE. If morethan one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and of exercising the rights
granted by this chapter.

Sec. 22. AS 44.23.020(b) is amended by adding a new paragraph to

(©)) establish and maintain an assistance program
that crime victims receive information about the rights, entitlements,
and services that are provided by law.

Sec.23. AS 47.10 1is amended by adding a new section to read:

Sec. 47.10.072. ACCESS TO HEARING BY VICTIM. (@) If acrime
was committed by a minor who is scheduled for a hearing under AS 47.-
10.070, the victim may request from the court permission to attend the
hearing. IfT the victim requests, the department shall provide techni—
cal assistance to the victim in preparing a written submission to the
court requesting access to the hearing. The department shall make

reasonable efforts to inform victims of the availability of this

assistance.

36( ) -14-



WORK DRAFT WORK DRAFT WORK DRAFT

(b) If more than one person who qualifies as a victim under
AS12.55.185 makes a request, the commissioner of health and social
servicesshall designate one person for purposes of receiving the
notice and exercising the rights granted by this section.

©) In this section, "victim"™ has the meaning given iIn AS 12.-
55.185.

* Sec. 24. AS 12.61.020(e)(2) 1s repealed.
* Sec. 25. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is amend—
ed to read:
€D WHEN MADE. The probation service shall make a
tence investigation and report before the court iImpjses sentence or
grants probation. The presentence 1investigation and report shall be
completed and made available to the court. The report shall not be
disclosed to any one except counsel unless the defendant has tendered
a plea of guilty or nolo contendere or has been found guilty. IT the
crime for which the person is to be sentenced i1s a felony, the con—
tents shall be disclosed to counsel for the parties before the time of
the hearing on the aggravator and mitigator factors and sentencing.
The court may utilize the report in determining if a bargained sen—
tence recommendation will be followed pursuant to Rule 11. In the
event the attorneys for the parties request the preparation of a
presentence report to aid them in plea bargaining the court may order
such report to be made prior to the time stated in this rule.
* Sec. 26. Rule 32, Alaska Rules of Criminal Procedure, 1is amended by
adding new paragraphs to read:

()] WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIM®
REPRESENTATIVE. IT a written statement 1is prepared and submitted by
the victim of a felony offense or a domestic violence assault under

AS 12.55.023, the trial court
-15- CSHB 36( )
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(1) shall take the content of the written statement 1into
consideration
(A) when preparing those elements of the sentencing
report required by AS 12.55.025 that relate to the effect of the
offense on the victim;
(B) when considering the need for restitution under
AS 12.55.045; and

(2) may take the content of the written statement into
consideration 1in any other circumstance that the court believes neces—
sary.

(h) In (@) of this rule,

(1) "domestic violence assault™ has the meaning Oiven 1in
AS 12.61.900;

(2) “victim" has the meaning given in AS 12.55.185.

* Sec. 27. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by
adding new paragraphs to read;
(©) The victim may comment on motions made under this rule
follows:

(@)) When an individual convicted of a crime against a
person files a motion to modify or reduce a sentence, the court shall,
iIf feasible, send a copy of the motion to the Department of Correc—
tions sufficiently 1in advance of any scheduled hearing or briefing
deadline to enable the department to notify the victim, as directed by
AS 12.55.088(e).-

(2) The court shall provide copies of the victim®"s comments
to the prosecuting attorney and to the person filing the motion to
reduce or modify d sentence, or the person®"s attorney.

(3) The court shall consider the comments of che victinm
when relevant, and any response offered bv che prosecuting attorney or

CSHB 36( ) -16-
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Che person filing che mocion, in deciding whecher co reduce or modify
a senCence.

() IT more chan one person who qualifies as a vicc
subparagraph (56) of Chis paragraph (c¢) requesCs Che opporcunicy Co
exercise righCs under Chis paragraph, Che courC shall allow che person
designaced under AS 12.55.172 Co exercise chose righCs, or if a person
has noc been designaced under AS 12,55.172, Che courC shall designaCe
one person for purposes of exercising righCs under chis paragraph.

(d In chis rule,

(@H) "crime againsc a person” has che meaning given in
AS 33.30.901;

(2) "vicCim" has Che meaning given in AS 12.55.185.

* Sec. 28. APPLICABILITY. The provisions of chis AcC prescribing che
righCs of a crime viccim and of a crime viccim"s relacive or survivor
during che course of criminal, civil, and adminiscracive proceedings apply
co proceedings againsc defendancs iniciaced on or afcer che effeccive dace

of chis AcC.
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6-0188J
Chenoweth
2/2/89
Original sponsors: Donley, Gruenberg,
Boucher, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 36 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights, entitlements, and

services that are due to victims of crime and their
representatives, relatives, and survivors, and to
service of process on prisoners; and amending Rules
32 and 35 of the Alaska Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE rF THE STATE OF ALASKA:
* Section 1. AS 09.05 1s amended by adding a new section to read:
Sec. 09.05.050. SERVICE OF PROCESS ON STATE PRISONERS. @ In
a civil action to which a person committed to the custody of the
commissioner of corrections 1is a party or witness, service of process
shall be made by delivering a copy of the summons and the complaint or
pleadings, together with a form for affidavit of proof of service, to
the shift supervisor of the correctional facility in which the person
IS housed. The shift supervisor shall

(1) i1mmediately hand deliver the summons and complaint or

pleadings to the person whose name appears on the summons; and
(2) promptly complete the affidavit of proof of service on
the form provided and return it to the party requesting service of

process.

(b) A party requesting service of process under this section may
locate a person committed to the custody of the commissioner of cor—
rections by contacting the chief classification officer of the Depart—
ment of Corrections during that officer"s regular hours of work.

* Sec. 2. AS 12.47 1i1s amended by adding a new section to read:
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Sec. 12.47.095. NOTICE TO VICTIMS. () IT an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim is entitled to notice of a
pending change in the status of the offender. The commissioner of
health and social services shall give notice as required by this
section 1if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(fF)
and the commissioner gives notice of release of the offender;

(2) the court 1is to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(©)) a court 1is to consider conditional release of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(49) the offender petitions for discharge under AS 12.47.-
092(F) .

(b) IfT a victim desires notice under this section, the victin
shall maintain a current, valid mailing address on file with the
commissioner of health and social services. The commissioner shall
send the notice required by this section to the victim®"s last known
address. The victim®s address may not be disclosed to the offender or
offender®s attorney.

(c) The commissioner of health and social services 1is required
to give notice of a change 1in the status of an offender under this
section to any victim who has requested notice.

(d) If more than one person who qualifies as a victim under
AS 12.55.185(11) desires notice, the commissioner of health and social
services shall designate one person for purposes of receiving any
notice required and exercising tho rights granted by this section.

(e) In this section "victim™ has the meaning givon in

CSHB 36( ) -2-



10
1
12
13
14
15
16
1
18
19
20
21
22
23
24

26
21
28
29

WORK DRAFT N WORK DRAFT A WORK DRAFr

AS 12.55.185.
* Sec. 3. AS 12.55 1is amended by adding a new section to read:

Sec. 12.55.023. PARTICIPATION BY VICTIH IN SENTENCING. (€)) If
avictim requests, the prosecuting attorney shall provide the victim
with acopy of the following portions of the presentence report:

(€H) the summary of the offense prepared by the Department
of Corrections;

(2) the defendant®s version of the offense;

(©)) all statements, and summaries of statements, of the
victim; and

(@)) the sentence recommendation of the Department of Cor—
rections.

(b) A victim may submit to the sentencing court a written state—
ment that the victim believes is relevant to the sentencing decision.

* Sec. 4. AS 12.55.088 1is amended by adding new subsections to read:

(d A victim has the right to comment in writing to the court on
a motion to modify or reduce a sentence. If a motion is filed, the
court shall, if feasible, send a copy of the motion to the Department
of Corrections sufficiently in advance of any scheduled hearing or
briefing deadline to enable the department to notify the victim. If
the victim has earlier requested to be notified, the Department of
Corrections shall send the victim a copy of the motion and inform the
person of that person®"s rights under this section, the deadline for
receipt of written comments, the hearing date, and the court"s ad-—
dress.

(e) The court shall provide copies of the victim®s comments to
the prosecuting attorney and to the person filing the motion to reduce
or modify a sentence, or the person®s attorney.

) In deciding whether to reduce or modify a sentence, the
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court shall consider the victim®"s comments, when relevant, and any
response by the prosecuting attorney and the person filing the motion.

((0)) IfT a victim desires notice under this section, the victinm
shall maintain a current, valid mailing address on file with the
commissioner of corrections. The commissioner shall send the notice
to the victim®s last known address. The victim"s address may not be
disclosed to the offender or the offender®s attorney.

* Sec. 5. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.172. DESIGNATION OF REPRESINTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185(11) desires notice
under AS 12.55.088, the prosecuting attorney shall designate one
person to represent all victims for purposes of receiving the notice
required and exercising the rights granted under this chapter.

* Sec. 6. AS 12.55.185(11) 1is repealed and reenacted to read:
(11) “"victim™ means
(A) a person against whom an offense has been perpe-
trated;
(B) the personal representative of the person speci-
fied in (A) of this paragraph, 1if the person has designated a
personal representative by a written instrument;
(C©) the following, 1if the person specified in (A) of
this paragraph is a minor, incompetent, or incapacitated:
(i) an individual 1living in a Gpousal relation—
ship to the person specified in (A) of this paragraph;
(ii) a parent of the person, if (i) of this sub-
paragraph does not apply;
(1ii1) a guardian of the person, 1if (i) and (ii) of
this subparagraph do not apply;
(iv) a custodian of the person, if ' , - (iii) of

CSHB 36( -4-
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this subparagraph do not apply;
(®d) the following, 1if the person specified in (A) of
this paragraph 1is dead:
(1) a person living in a spousal relationship

with the deceased immediately before the deceased died;

(i) an adult child of the deceased, 1if
this subparagraph does not apply;

(i) a parent of the deceased, if (i) and (

this subparagraph do not apply;

(iv) a brother or sister of the deceased, if (i) -

(ii1) of this subparagraph do not apply;

) a grandparent of the deceased, if (i)

of this subparagraph do not apply; or
(vi) any other interested person, if (1) - (v) of

this subparagraph do not apply.

* Sec. 7. AS 12.61.010 1is amended to read:

Sac. 12.61.010. RIGHTS OF CRIME VICTIMS. (@ Victims of crimes
have the following rights:

(€D the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the dates of all
criminal proceedings involving the defendant relating to (DATE OF
TRIAL AND THE DATE OF SENTENCING OF) the case 1in which t.io victim 1o
involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has boen subpoenaed will not
occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooporation with law enforcement and prosocu-

tion offorts, and to bo provided with information as to tho protection
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available;

(@) the right to be 1informed of the procedure to
lowed to apply for and receive any [VICTIM] compensation under AS 18.-
67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal jJustice process
without loss of pay and other employee benefits and without iInterfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis-
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, 1if necessary,
accompany the person to a medical facility to question the person
about the criminal incident i1f the questioning does not hinder the
administration of medical assistance.!

111  the_rlght to make a written or oral statement for use
In preparation of the presentence report of a felonv defendant, and to
appear personally at that defendant®s sentencing Jieaxlng to present a
written or oral statement; and

L8J the right to be Informed bv the prosecuting attorney.
At_ any__time after, tho defendant™> conviction, about the complete
record of the defendant*s convictlone.

(b) Law [VICTIMS® EMPLOYERS, LAW] enforcement agencies, prosecu—
tors, and the courts shall make every reasonable effort to ensuro that
victims of crimes have the rights sot out in (a) of this section.
However, a Tfailure to onsure thoso rights doos not give riso to a
ooparato cause of action against anyone [VICTIMS® EMPLOYERS, LAW
ENFORCEMENT AGENCIES, OTHER AGENCIES OF THE STATE, OR A POLITICAL
SUBDIVISION OF THE STATE).

CSHB 36( ) 6-
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* Sec. 8. AS 12.61 1is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (@ If a
victim requests, the prosecuting attorney shall make a reasonable
effort to

(@)) confer with the person against whom the offense has
been perpetrated about that person®s testimony before the defendant®s
trial;

(2) in a manner reasonably calculated to give prompt actual
notice, notify the victinm

(A) of the defendant®s conviction?

B of the victim"s right to make a written or oral
statement for use in preparation of the defendant®s felony pre—
sentence report, and to appear personally at the defendant"s
sentencing hearing to present a written or oral statement;

(C) of the address and telephone number of the office
that will prepare the presentence report? and

(D) of the time and place of the sentencing proceed—

(3 notify the victim in writing of the final disposition
of the case within 30 days after final disposition of the case.
(b The notice given under (a)(2) of this section must infor
the victim that the statement of the victim may contain any relevant

information including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by tho victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by tho victim;

(3 an opinion of tho need for and extent of restitution
and whether the victim has appliod for or roceivod compensation fcr
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loss or damage; and

4 the recommendation of the victim for an appropriate

] sentence.

1 (©) The state and the prosecuting attorney may not be he
liable in damages for any failure to comply with the requirements of

5 this section.

j Sec. 12.61.017. INTERFERENCE BY VICTrM®S EMPLOYER. (€)) An

. employer may not penalize or threaten to penalize a victim because the

0 victim 1is subpoenaed or requested by the prosecuting attorney to
attend a court proceeding for the purpose of giving testimony. In

B this section, "penalize"” means to take action affecting the employment

; status, wages, and benefits payable to the victim, including:

t (1) demotion or suspension;

14 (2) dismissal from employment; and

5 (€)) loss of pay or benefits, except pay and benefits that

5 are directly attributable to the victim"s absence from employment to

7 attend the court proceeding.

3 (b) A victim who suffers a pecuniary loss as a result of ¢

19 employer®s act prohibited by this section may bring a civil action to
recover actual damages and punitive damages of three times the actual

? damages sustained.

N * Sec. 9. AS 12.61 1is amended by adding a new section to read:

;: Sec. 12.61.030. DESIGNATION OF REPRESENTATIVE. IfT more than one

Y person who qualifies as a victin under AS 12.55.185(11) makes a

2 request under this chapter, the prosecuting attorney shall designate

2% one person for purposes of receiving the notice required and exercis—

7 ing the rights granted under this chapter.

2% * Sec. 10. AS 12.61 isamended by adding a new section to read:

21 Soc. 12.61.900. DEFINITIONS. In this chapter "victim"™ has the

CSHB 36( ) -8-
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meaning given in AS 12.55.185.
* Sec. 11. AS 33.16.120(a) 1is repealed and reenacted to read:

(€)) If the victim requests notice of a scheduled hearing to
review or consider discretionary parole for a prisoner, the board
shall send notice of the hearing to the victim at least 30 days before
the hearing. The notice must be accompanied by a copy of the prison—
er*s application for parole submitted under AS 33.16.130(a). However,
the copy of the application sent to the victim may not include the
prisoner®s proposed residence and employment addresses.

* Sec. 12. AS 33.16.120(b) 1is repealed and reenacted to read:

(b) If a victim requests notice under this section, the victinm
shall maintain a current, valid mailing address on file with the
board. The board shall send the notice required by this section to
the last known address of the victim. The victim®"s address may not be
disclosed to the prisoner or the prisoner®s attorney.

* Sec. 13. AS 33.16.120(c) 1is amended to read:

(©) The victim has a right to attend meetings of the parole
board and to comment”™ 1in writing or in person, on the proposed action
of the board. Copies of any written [THE] comments shall be provided
to the prisoner and the prisoner™s attorney before action by the
board.

* Sec. 14. AS 33.16.120(e) 1is repealed and reenacted to read:

(e) IfT a victim requests, the board shall make every reasonab
effort to notify the victim as soon as practicable in writing of 1its
decision to grant or deny discretionary parole or to release the
prisoner under AS 33.16.010(c). The notice under this subsection must
include the expected date of the prisoner®s release, the geographic
area 1in which the prisoner is required to reside, and other pertinent

information concerning the prisoner™s conditions of parole that may

-9- CSHB 36(
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affect the victim.
Sec. 15. AS 33.16.150(b) 1is amended to read:

(b) The board may require asa condition of discretionary or
mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(©)) remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

(4) report upon release to the parole officer assigned to
the parolee;

(5) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change in place of residence;

) not possess or control firearms or other dangerous
weapons;

® refrain from possessing or consuming alcoholic bever-
ages;

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer;

(10) submit to appropriate medical, mental health, or con—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(12) make restitution orderod by the court (TO A VICTIM OF
THE PRISONER®S CRIME,) according to a schedule established by the

board;

(13) refrain from oponing, maintaining, or using a chocking

CSHD 36( ) -10-
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account or charge account;

(14) refrain frcm entering 1into a contract other than a
prenuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

an refrain from participating 1in any ocher activity or
associating with any other person that the board determines 1is rea—
sonably likely to diminish the rehabilitative goals of parole, or that

may endanger the public.

* Sec. 16. AS 33.16 1is amended by adding a new section to read:

Sec. 33.16.260. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim wunder AS 12.55.185(11) requests
notice under this chapter, the commissioner shall designate one person
for purposes of receiving the notice required and exercising the
rights granted by this chapter.

Sec. 17. AS 33.20.080 is amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall investigate -each
case and submit to the governor a report of the 1investigation, to—
gether with all other information the board has regarding the appli—
cant. When the report or investigation 1is submitted, the board shall
also transmit to the governor the comments ir has received under |b)
of this section.

Sec. 18. AS 33.20.080 is amended by adding new subsections to read:

it) If requested by the victim, the board shall send notice of
an application for executive clemency submitted by a state prisoner to
the victim. The victim may comment 1in writing to the board on the
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application for executive clemency.

©) If a victimdesires notice under (b) of this section, the
victim shall maintaina current, valid mailingaddress onfile with
the board. The board shall send the notice required under this sec—

tion to the victim®"s last known address. The victim®"s address may not
be disclosed to the applicant for executive clemency or the appli—
cant"s attorney.

@ In this section, "victim™ has the meaning given 1in AS 12.-
55.185.

* Sec. 19. AS 33.30 1is amended by adding a new section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (€)) The com—

missioner shall notify the victim if the offender
(€)) escapes from custody;
(2 is released to the community ona furlough; or
) is released on an early release program.

(b) The commissioner isrequired to give notice of a change 1in
the status of an offender under this section only if thevictim has
requested notice of the change.

(c) A victim who has requested notice under (b) of this section
shall maintain a current, valid mailing address on file with the
commissioner. The commissioner shall send the notice from tha depart—
ment required by this section to the victim®"s last known address. The
victim®s address may not be disclosed to the offender or the offend—
er"s attorney.

(d) The state may not be held liable in damages for the failure
of the commissioner to comply with the requirements of this section.

* Sec. 20. AS 33.30.111(f) 1is repealed and reenacted to read:
) IfT the commissioner considers a prisoner for a prerelease

furlough and tho victim has requested notice under AS 33.30.013, the
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commissioner shall send notice of intent to consider the prisoner for
a prerelease furlough to the victim. The victim may comment in writ—
ing on the commissioner™s intent to release the prisoner on prerelease
furlough status. The commissioner shall consider the victim®s com—
ments before making a final decision to release a prisoner on a pre—
release furlough. The commissioner shall make a reasonable effort to
notify the victim of an intent to release the prisoner on a prerelease
furlough. The notice must contain the expected date of the prisoner®s
release, the geographic area 1in which the prisoner will reside, and
other pertinent information concerning the prisoner®s release that may
affect the victim.
* Sec. 21. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.292. DESIGNATION OF REPRESENTATIVE. If morethan one
person who qualifies as a victim under AS 12.55.185(11) requests
notice under this chapter, the commissioner shall designate one person
for purposes of receiving the notice required and of exercising the
rights granted by this chapter.

* Sec. 22. AS 44.23.020(b) 1is amended by adding a new paragraph to
read:

(©)) establish and maintain an assistance program to
that crime victims receive information about the rights, entitlements,
and services that are provided by law.

* Sec. 23. AS 47.10 1is amended by adding a new section to read:

Sec. 47.10.072. ACCESS TO HEARING BY VICTIM. (€)) If acrime
was committed by a minor who 1is scheduled for a hearing under AS 47.-
10.070, the victim may request from the court permission to attend the
hearing. IT the victim requests, the Department of Health and Social
Services shall provide technical assistance to the victim in preparing
a written submission to the court requesting access to the hearing.

~13- CSHB 36( )
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The Department of Health and Social Services shall make reasonable
efforts to inform victims of the availability of this assistance.
(b) If more than one person who qualifies as a victim under
AS 12.55.185(11) makes a request, the commissioner of health and
social services shall designate one person for purposes of receiving
the notice and exercising the rights granted by this section.
(©) In this section, "victim”™ has the meaning given in AS 12.-
55.185.
* Sec. 24. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is amend—
ed to read:

(@) WHEN MADE. The probation service shall make a
tence 1investigation and reporc before the court 1imposes sentence or
grants probation. If [THE REPORT SHALL NOT BE DISCLOSED TO ANY ONE
EXCEPT COUNSEL UNLESS THE DEFENDANT HAS TENDERED A PLEA OF GUILTY OR
NOLO CONTENDERE OR HAS BEEN FOUND GUILTY. THE COURT MAY UTILIZE THE
REPORT IN DETERMINING IF A BARGAINED SENTENCE RECOMMENDATION WILL BE
FOLLOWED PURSUANT TO RULE 11. IN THE EVENT] the attorneys for the
parties request the preparation of a presenter.ee report to aid them in
[PLEA] bargaining”, the court may order such report to be made p*-Ho>- ta

the time stated An this rule.

* Sec. 25. Rule 32, Alaska Rules of Criminal Procedure, 1is amended by

adding a new paragraph to read:
(0 WRITTEN STATEMENT SUBMITTED BY VICTIM. If a written state
ment is prepared and submitted under AS 12.55.023(b), and the offense
for which the defendant 1is being sentenced is a felony, the trial
court shall take the contents of the written statement into considera—
tion.
* Sec. 26. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by
adding a new paragraph to read:

CSHB 36( ) ~14-
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(©) The victim may comment on motions made under this rule
follows:

(1) When an individual convicted of a crime files a motion
to modify or reduce a sentence, the court shall, if feasible, send a
copy of the motion to the Department of Corrections sufficiently in
advance of any scheduled hearing or briefing deadline to enable the
department to notify the victim, as directed by AS 12.55.088(d).

(2) The court shall provide copies of the victim®s comments
to the prosecuting attorney and to the person filing the motion to
reduce or modify a sentence, or the person®s attorney.

3) The court shall consider the comments of the victim
when relevant, and any response offered by the prosecuting attorney or
the person filing the motion, 1in deciding whether to reduce or modify
a sentence.

(4) If more than one person who qualifies as a victim under
subparagraph (56) of this paragraph (¢ requests the opportunity to
exercise rights under this paragraph, the court shall allow the person
designated under AS 12.55.172 to exercise those rights, or if a person
has not been designated under AS 12.55.172, the court shall designate
one person for purposes of exercising rights under this paragraph.

() In this rule, "victim™ means

(A) a person against whom an offense has been perpe—
trated;

(B) the personal representative of the person speci—
fied in (A) of this paragraph, if the person has designated a
personal representative by a written instrument;

(C) the following, if the person specified in (A) of
this paragraph is a minor, 1incompetent, or incapacitated:

©O) an individual living in a spousal
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relationship to the person specified in (A) of this para—

graph?

(i1) a parent of the person, 11f (1) of this sub-
paragraph does not apply;

(ii11) a guardian of the person, if (1) and (1) of
this subparagraph do not apply?

(v) a custodian of the person, if (1) - (i

this subparagraph do not apply?
D) the following, 1i1f the person specified in

the paragraph is dead:
O) a person living 1in a spousal relat
with the deceased immediately before the deceased died?
(i) an adult child of the deceased, 1if
this subparagraph does not apply;
(ii1) a parent of the deceased, if (1) and (i) of
this subparagraph do not apply?

(iv) a brother or sister of the deceased, i1f (i) -
(ii1) of this subparagraph do not apply;
W) a grandparent of the deceased, i1f (1)

of this subparagraph do not apply; or

(vi) any other 1interested person, i1f (i) -

this subparagraph do not apply.
27. APPLICABILITY. The provisions of this Act prescribing the

relative,
and administrative pro—

initiated on or after the

effective date of this Act.

CSHB 36(
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AMENDMENT

OFFERED IN THE HOUSE BY DONLEY
TO: CSHB 36¢( )

Page 1, following line 11:
Insert a new bill section to read:

"* Section 1. SHORT TITLE. This Act may be referred to as

"Alaska Crime Victim®"s Rights Act.""

Renumber the following bill sections accordingly.

1- 2/2/89



6-0188Jb
Chenoweth

*3

AMENDMENT

OFFERED IN THE HOUSE BY DONLEY

TO:  CSHB 36( )

Page 1, line 8, after "survivors,"

Insert "to levies by victims of crime and their representatives, rela—

tions, and survivors to enforce claims arising from criminal conduct,”

Page 1, following line 29:
Insert new bill sections to read:
"* Sec. 2. AS 09.38.065(a) 1s amended to read:
(@) Notwithstanding other provisions of this chapter,
(1) a creditor may make a levy against exempt property of
any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month 3 compensation
or the full-time equivalent of one month® compensation for
personal services of an employee; or

(C) state or local taxes; (AND)

(2) a creditor may make a levy against exempt property to

enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the

property and used for that purpose;

B labor or materials furnished to make, repair,

improve, preserve, store, or transport the property; and
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© a special assessment iImposed to defray cost
public improvement benefiting the property; and
(©)) a creditor may make a levy against exempt prope

any kind to enforce a claim arising from criminal conduct of the
debtor that results in a felony conviction, which levy 1is subordinate
to a levy against exempt property to enforce a claim for child sup-—
port, except that the debtor 1is entitled to an exemption 1in property
(A) not to exceed an aggregate value of $3,000 chosen
by the individual from the following categories of property:
©O) household goods and wearing apparel
sonably necessary for one household;
(i) books and musical instruments, 1if reaso
held for the personal use of the debtor or a dependent of
the debtor; and
(i) family portraits and heirlooms of particl
sentimental value to the debtor; and
(B) not to exceed an aggregate value of S ,800 of the
debtor®s implements, professional books, and tools of the trade.
Sec. 3. AS 09.38.075(a) 1s amended to read:
(a) Unless a creditor is seeking collection of a claim enforce
able against exempt property under AS 09.38.065(a)(1) and (2) (AS 09.-
38.065], the creditor may obtain a levy on an individual®s property of
a kind listed in AS 09.38.020 only by complying with this section.
Before levy, the creditor shall file with the court out of which the

process issues

(1) an affidavit stating that the creditor has reason to
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believe theindividual has property of a kind listed in AS 09.38.020
that i1s notexempt, identifying the property, setting out facts con—
stituting the basis for believing the property 1iIs not exempt; and

2) a request for an order by the court notifying the
individual

(A) of the creditor"s claim of a right to levy on the
property 1identified as nonexempt,

(B)of the 1individual®s right to contest the credi—
tor"s claim of a right to levyby filing with the clerk of the
court, on or before a date fixed by the court, but not exceeding
15 days after the issuance of the order, a written objection to
the proposed levy and a statement of the grounds for the objec—
tion and of the right to describe the property in lieu of setting
its value,

(C) of the possible consequences of failure to respond
to the notice as provided in (c) of this section, and

(D) of the information required by AS 09.38.085(a).

* Sec. 4. AS 09.38.080(a) 1is amended to read:
(€)) Except in a proceeding under AS 09.38.065(a)(1) and (
[AS 09.38.065], a creditor shall comply with this section in obtaining
a levy on property of an individual. In a proceeding to levy on
personal property of a kind listed in AS 09.38.020, a creditor shall

comply with chis section and AS 09.38.075."

Renumber the following bill sections accordingly.
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AMENDMENT

Offered in the HOUSE By Gruenberg
TO: CSHB 36 #1

Page 15, line 4:

Following "sentence, ™= delete "the court" and insert "thP
prosecuting attorney”



AMENDMENT

Offered in the HOUSE By Gruenberg

TO: CSHB 36 #2

Page 15, Line 20:

Following ""victim"™" delete all material through page 16
line 22 and insert "has the meaning given in
AS.12.55.185(11).»



PROPOSED AMENDMENT By Rep. Terry Martin

To: HB 36 - Victims of Crime

Offered in House Judiciary Committee

On Page 6, line 25, following t"e word "person"™, 1insert

"including a prenatal child"
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i m m , 5 «0/ <46 B
LEGISLATIVE AFFAIRS AGENCY
MEMORANDUM February 3, 1989
SUBJECT: CSHB 36 ( ) version "M"
TO: Representative Peter Goll, Co-Chair
House Judiciary Committee
FROM: Jack Chenoweth

Legislative Counse

i
This version "M" makes the following changes to yesterday"s
version "D":

(1) the key term "victim" appearing in AS 12.55.185(11)
Is redefined;

(2) a change 1is made in AS 12.61.010(b), 1in bill
section 7, to omit "victims®" employers™ from the bar of a
cause of action against parties withholding rights granted
by AS 12.61.010(a); victims®" employers may be sued civilly
under AS 12.61.017(c), another provision of this bill;

(3) in AS 12.61.015(a)(2)(A), language directing the
prosecuting attorney to notify the victim is amended to add
the requirement that the notice include not only information
of "the defendant®s conviction”™ but also "the crimes of
which the defendant was convicted";

(4) in AS 12.61.017, relating to interference by the
victim®"s employer, the violation provision 1Is restored;

(5) the first court rule change, bill section 24 in the
"D" draft and bill section 25 in this one, restores the
language of the original bill;

(6) the second court rule change, bill section 25 in
the "D" draft and bill section 26 in this one, restores the
language of the original bill, with the addition of langunge
authorizing the court to make use of the report in
circumstances other than those specifically mentioned in the
rule;



Representative I~cr Goll, Co-Chair
Pagé 2
February 3, 1989

@) the term "victim" 1is redefined in the last court
rule change, to parallel the definition in AS 12,55.185(11).

In addition, |1 have had to do the following:

-- delete reference to victims®™ "representatives" from
the bill title;

-- provide a definition of "crime against a person"™ for
AS12.55, necessitating a reformatting of bill section 6;

-- provide a definition of "crime against a person”™ for
AS 33.20, now part of bill, section 18;

-- provide a definition of "crime against a person" for
the third court rule change (bill section 27); and

-- repeal AS 12.61.020(e)(2) 1in a new bill section 24:
this i1s an existing definition of the term "victim”
applicable by its terms only to that section (i.e.

AS 12.61.020); because the term "victim" 1is used 1in other
sections in that chapter, we"ve provided a definition of it
that 1s applicable to the chapter in AS 12.61.900 (bill
section 10), so the existing definition 1is unnecessary.

JC :gc
WKG6/085

Enclosure

cc: Representative Max F. Gruenberg, Jr., Co-Chair
House Judiciary Committee
Representative Dave Donley
Laurie Otto, Asst. Atty. General
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Original sponsors: Donley, Gruenberg,
Roucher, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 36 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights, entitlements, and

services that are due to victims of crime and their
relatives and survivors, and to service of process on
prisoners; and amending Rules 32 and 35 of the Alaska
Rules of Criminal Procedure."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.05 1is amended by adding a new section to read:

Sec. 09.05.050. SERVICE OF PROCESS ON STATE PRISONERS. (@ In
a civil action to which a person committed to the custody of the
commissioner of corrections 1s a party or witness, service of process
shall be made by delivering a copy of the summons and the complaint or
pleadings, together with a form for affidavit of proof of service, to
the shift supervisor of the correctional facility in which the person
is housed. The shift supervisor shall

(1) i1mmediately hand deliver the summons and complaint or
pleadings to the person whose name appears on the summons; and

(2) promptly complete the affidavit of proof of service on
the form provided and return it to the party requesting service of
process.

(b) A party requesting service of process under this section ma)
locate a person committed to the custody of the commissioner of cor—
rections by contacting the chief classification officer of the Depart—
ment ofCorrections during thnt officer®s regular hours of work.

* Sec. 2. AS 12.47 is amended by adding a new section to read:
CSHB 36( )
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Sec. 12.47.095. NOTICE TO VTCTIMS. (a) If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim 1is entitled to notice of a
pending change in the status of the offender. The commissioner of
health and social services shall give notice as required by this
section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(f)
and the commissioner gives notice of release of the offender;

(2) the court 1is to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(3)a court 1is to consider conditional release of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47._-
092(f).

(b) IT a victim desires notice under this section, the victim
shall maintain a current, valid mailing address on file with the
commissioner of health and social services. Thr; commissioner shall
send the notice required by this section to the victim"s last known
address. The victim"s address may not be disclosed to the offender or
offender®s attorney.

(c)The commissioner of health and social services 1s required
to give notice of achange 1in the status of an offe. der wunder this
section to any victim who has requested notice.

(d) IT more than one person who qualifies as a victim under
AS 12.55.185 desiresnotice, the commissioner of health and social
services shall designate one person for purposes of vreceiving any
notice required and exercisingthe rights granted by this section.

(e) Ir. this section "victim” has the meaning given 1in

CSHB J6< ) -2-
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AS 12.55.185.
Sec. 3. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.023. PARTICIPATION BY VICTIM IN SENTENCING. (€)) It
a victim requests, the prosecuting attorney shall provide the victim
with acopy of the following portions of the presentence report:

(@D the summary of the offense prepared by the Department
of Corrections;

(2) the defendant®"s version of the offense;

€)) all statements, and summaries of statements, of the
victim; and

(@) the sentence recommendation of the Department of Cor—
rections ,

(b) A victim may submit to the sentencing court a written state—
ment that the victim believes is relevant to the sentencing decision.
Sec. A. AS 12.55.088 1is amended by adding new subsections to read:

(d A victim has the right to comment in writing to the court on
a motion to modify or reduce a sentence filed by a person convicted of
a crime against a person. If a motion 1is filed, the court shall, if
feasible, send a copy of the motion to the Department of Corrections
sufficiently in advance of any scheduled heari; g or briefing deadline
to enable the department to notify the victim. If the victim has
earlier requested co be notified, the Department of Corrections shall
send the victim a copy of che motion and 1inform the person of that
person rights under this section, the deadline for receipt of writ—
ten comments, che hearing date, and che court"s address.

(e) The court shall provide copies of che victim"s comment* to
the prosecuting attorney and to the person filing the motion to reduce
or modify a sentence, or the person®s attorney.

) In deciding whether to reduce or modify a sentence, the
-3- CSHB 36( )
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court shall consider the victim"s comments, vzhen relevant, and any
response by the prosecuting attorney and the person filing the motion.

(9) IT a victim desires notice under this section, the victi
shall maintain a current, valid trailing address on file with the
commissioner of corrections. The commissioner shall send the notice
to the victim"s last known address. The victim®"s address may not be
disclosed to the offender or the offender®s attorney.

Sec. 5. AS 12.55 is amended by 1idding a new section to read:

Sec. 12.55.172. DESIGNATIJN OF REPRESENTATIVE. If more than one
person who qualifiesas a victim under AS 12.55.185 desires notice
under AS 12.55.088, the p-.osecuting attorney shall designate one
person to represent all victims for purposes of receiving the notice
required and exercising tne rights granted under this chapter.

Sec. 6. AS 12.55.185 1> repealed and reenacted to read:

Sec. 12.55.185. DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(@) "crime against a person”™ has the meaning given in
AS 33.30.9015

(2) "dangerous instrument™ has the meaning given in AS 11.-
81.900;

(3) "firearm”™ has the meaning given in AS 11.81.900;

(A®  "first felony conviction” means that the defendant has
not been previously convicted of a felony;

vb) "judicial officer”™ has the meaning given in AS 11.56.-
900;

(6) "pecuniary gain" means the amount of money
property at che time of commission of che offense derived by the
defendant from the commission of che offense, less the amount of money

or value of property returned to th victim of the offense or seized

CSHB 36C ) -A-
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by or surrendered to lawful authority before sentence iIs imposed;

@) "second felony conviction” means that the defendant
previously has been convicted of a felony;

® "serious physical 1injury” has the meaning given 1In
AS 11.81.900;

(9 "third felony conviction™ means that the defendant has
been at least twice previously convicted of a felony;

(10) "unconditional discharge™ means that a defendant 1is
released from all disability arising under a sentence, 1including
probation and parole;

(11) "victim™ means

(A) a person against whom an offense has been perpe—
trated;

(B) one of the following, not the perpetrator, 1f the
person specified in (A) of this paragraph 1s a minor, 1incompe—
tent, or incapacitated:

(1) an 1individual Tliving in a spousal relation—
ship with the person specified in (A) of this paragraph; or
(in) a parent, guardian, or custodian of the
person;

(C) one of the following, not the perpetrator, 1f the

person specified in (A) of this paragraph is dead:
(1) a person living 1in a spousal relationship
with the deceased before the deceased died;
(in) an adult child, parent, Dbrother, sister,
grandparent or grandchild of the deceased: or
(i11) any other interested person.
* Sec. 7. AS 12.61.010 is amended to read:

Sec. 12.61.010. RIGHTS OF CRIME VICTIMS. (a) Victims of crimes
-5- CSHB 36( )
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have Che following rights:

(1) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the date of trial and
the date of sentencing of the case in which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim has been subpoenaed will not
occur as scheduled;

(3 the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

A the right to be informed of the procedure to
lowed to apply for and receive any [VICTIM] compensation under AS 18.-
67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal justice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, nn employee of the law enforcement agency may, if necessary,
accompany the person to a medical facility to question the person
about the criminal incident i1f the questioning does not hinder the
administration of medical assistance”

(7) the right to make a written or oral statement for use
in preparation of the nresencence report of a felony defendant, and to
appear personally at that defendant®s sentencing hearing to present a

written or oral statement; and

CSHB 36( ) -6-
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at a..y time after the defendant™s conviction, about the complete

record of the defendant®s convictions.

(b) Law [VICTIMS®" EMPLOYERS, LAW] enforcement agencies, prosec

tors, and the courts shall make every reasonable effort to ensure that
victims of crimes have the rights set out in (@) of this section.
However, a failure to ensure these rights does not give rise to a
separate cause of action against [VICTIMS®" EMPLOYERS,] Ulaw enforcement
agencies, other agencies of the state, or a political subdivision of
the state.

Sec. 8. AS 12.61 1is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. @ If a
victim of a felony requests, theprosecuting attorney shall make a
reasonable effort to

(@) confer with the person against whom the offense has
been perpetrated about that person®s testimony before the defendant®s
triali

(2) 1n a manner reasonably calculated to give prompt actual
notice, notify the victim

A) of thedefendant®s conviction and the crimes of
which the defendant was convicted;

(B) of the wvictim®"s right tomake a written or oral
statement for use in preparation of the defendant®s felony pre—
sentence vreport, and to appear personally at the defendant®s
sentencing hearing to present a written or oral statement;

(C) of the address and telephone number of the office
that will prepare the presentence report; and

() of the time and place of the sentencing proceed—
ing;

-7- CSHB 36< >
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(€)) notify the victim in writing of the final dispos
of the case within 30 days after final disposition of the case.

(b) The notice given under (a)(2) of this section must inform
the victim that the statement of the victim may contain any relevant
information including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim;

(3 an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensation for
loss or damage; and

(4) the recommendation of the victim for an appropriate
sentence.

(c) The state and the prosecuting attorney may not be held
liable in damages for any failure to comply with the requirements of
this section.

Sec. 12.61.017. INTERFERENCE BY VICTIM S EMPLOYER. (@) An
employer may not penalize or threaten to penalize a victim because the
victim is subpoenaed or requested by the prosecuting attorney to
attend a court proceeding for the purpose of giving testimony. In
this section, "penalize"™ means to take action affecting the employment
status, wages, and benefits payable to the victim, 1including:

(1) demotion or suspension;

(2) dismissal from employment; and

(3 loss of pay or benefits, except pay and benefits that
are directly attributable to the victim"s absence from employment to
attend the court proceeding.

(b) A person who violates (a) of this section 1is guilty

CSHB 36( ) -8-
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violation.

(© A victim who suffers a pecuniary loss as a result of
employer®s act prohibited by this section may bring a civil action to
recover actual damages and punitive damages of three times the actual
damages sustained.

Sec. 9. AS 12.61 1is amended by adding a new section to read:

Sec. 12.61.030. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185 makes a request
under this chapter, the prosecuting attorney shall designate one
person for purposes of receiving the notice required and exercising
the rights granted under this chapter.

Sec. 10. AS 12.61 1is amended by adding a new section to read:

Sec. 12.61.900. DEFINITIONS. In this chapter "victim"™ has the
meaning given in AS 12.55.185.

Sec. 11. AS33.16.120(a) 1is repealed and reenacted to read:

€)) IT the victim requests notice of a scheduled hearing to
review or consider discretionary parole for a prisoner convicted of a
crime against a person, the board shall send notice of the hearing to
the victim at least 30 days before the hearing. The notice must be
accompanied by a copy of the prisoner®s application for parole submit—
ted under AS 33.16.130(a). However, the copy of the application sent
to the victim may not 1include the prisoner®s proposed residence and
employment addresses.

Sec. 12. AS 33.16.120(b) 1s repealed and reenacted to read:

(b) Ifa victim requests notice under this section, the victim
shall maintain a current, valid mailing address on file with the
board. The board shall send the notice required by this section to
the last known address of the victim. The victim ™ address may not be
disclosed to the prisoner or the prisoner®™» attorney.
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* Sec. 13. AS 33.16.120(c) 1is amended to read:

(c) The victim has a right to attend meetings of the parole
board and to comment, in writing or in person, on the proposed action
of the board. Copies of any written [THE] comments shall be provided
to the prisoner and the prisoner®s attorney before action by the
board.

Sec. 14. AS 33.16.120(e) 1s repealed and reenacted to read:

(e) If a victim requests, the board shall make every reasonable
effort to notify the victim as soon as practicable in writing of 1its
decision to grant or deny discretionary parole or to release the
prisoner under AS 33.16.010(c). The notice under this subsection must
include the expected date of the prisoner”o release, the geographic
area in which the prisoner is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that may
affect the victim.

Sec. 15. AS 33.16.150(b) 1s amended to read:

(b) The board may vreouire. as a condition of discretionary or

mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3) remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

(4) report upon release to the parole officer assigned to
the parolee;

(5) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change 1in place of residence;

) not possess or control firearms or other dangerous

CSHB 36( ) -10-
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weapons;

(8) refrain from possessing or consuming alcoholic bever—
ages ;

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer;

(10) submit to appropriate medical, mental health, or con—
trolled substance or alcohol examination, trjatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(12) make restitution ordered by the court [TO A VICTIM OF
THE PRISONER®"S CRIME,] according to a schedule established by the
board;

(13) refrain from opening, maintaining, or using a checking
account or charge account;

(1M refrain from entering into a contract other than a
prenuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

aan) refrain from participating 1in any other activity or
associating with any other person that the board determines 1is rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.
Sec. 16. AS 33.16 1is amended by adding a new section to read:

Sec. 33.16.260. DESIGNATION OF REPRESENTATIVE. ITf more than one
person who qualifies as a victim under AS 12.55.185 requests notice
under this chapter, the commissioner shall designate one person for
purposes of receiving the notice required and exercising the rights
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rights granted by this chapter.
Sec. 17. AS 33.20.080 1s amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall 1investigate each
case and submit to the governor a report of the 1investigation, to—
gether with all other 1information the board has regarding the appli—
cant. When the report or investigation is submitted, the board shall
also transmit to the governor the comments it has received under (b)
of this section.

Sec. 18. AS 33.20.080 is amended by adding new subsections to read:

(b) If requested by the victim, the board shall send notice of
an application for executive clemency submilLted by a state prisoner
convicted of a crime against a person to the victim. The victim may
comment in writing to the board on the application for executive
clemency.

(©) IT a victim desires notice under (b) of this section, the
victim shall maintain a current, valid mailing address on file with
the board. The board shall send the notice required under this sec—
tion to the victim"s last known address. The victim"s address may not
be disclosed to the applicant for executive clemency or the appli—
cant"s attorney.

(d) In this section,

(@) "crime against a person™ has the meaning given in
AS 33.30.901;
(2) "victim"™ has the meaning given in AS 12.55.185.
Sec. 19. AS 33.30 1is amended by adding a new section to read:
Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@ The com—

missioner shall notify the victim iIf the offender
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(1) escapes from custody;
@) 1s released to the community on a furlough; or
3) is released on an early release program.

(b) The commissioner is required to give notice ofa change 1in
the status of an offender under this section only if the victim has
requested notice of the change.

(c) A victim who has requested notice under (b) of this section
shall maintain a current, valid mailing address on file with the
commissioner. The commissioner shall send the notice from the depart—
ment required by this section to the victim"s last known address. The
victim®s address may not be disclosed to the offender or the offend-—
er's attorney.

(d) The state may not be held liable in damages for the failure
of the commissioner to comply with the requirements of this section.

Sec. 20. AS 33.30.111(Ff) 1is repealed and reenacted to read:

) IfT the commissioner considers a prisoner convicted of

crime against a person for a prerelease furlough and the victim has
requested notice under AS 33.30.013, the commissioner shall send
notice of intent to consider the prisoner for a prerelease furlough to
the victim. The victim may comment in writing on the commissioner®"s
intent to release the prisoner on prerelease furlough status. The
commissioner shall consider the victim®"s comments before making a
final decision to release a prisoner on a prerelease furlough. The
commissioner shall make a reasonable effort to notify the victim of an
intent to release the prisoner on a prerelease furlough. Tne notice
must contain the expected date of the prisoner®s release, the geo—
graphic area 1in which the prisoner will reside, and other pertinent
information concerning the prisoner®s release that may affect the
victim.
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1 * Sec. 21. AS 33.30 1is amended by adding a new section to read:

2 Sec. 33.30.292. DESIGNATION OF REPRESENTATIVE. IT more than one
3 person who qualifies as a victim under AS 12.55.185 requests notice
4 under this chapter, the commissioner shall designate one person for
5 purposes of receiving the notice required and of exercising the rights
6 granted by this chapter.

1 * Sec. 22. AS 44.23.020(b) 1is amended by adding a new paragraph to
8 read:

9 (9) establish and maintain an assistance program to ensure
10 that crime victims receive information about the rights, entitlements,
1 and services that are provided by law.

12 * Sec. 23. AS 47.10 is amended by adding a new section to read:

13 Sec. 47.10.072. ACCESS TO HEARING BY VICTIM. (@) If a crime
14 was committed by a minor who 1is scheduled for a hearing under AS 47.-
I 10.070, the victim may request from the court permission to attend the
16 hearing. IT the victim requests, the department shall provide techni—
17 cal assistance to the victim in preparing a written submission to the
18 court requesting access to the hearing. The department shall make
19 reasonable efforts to 1inform victims of the availability of this
20 assistance.

21 (b) IT more than one person who qualifies as a victim undel
22 AS 12.55.185 makes a request, the commissioner of health and social
23 services shall designate one person for nurposes of receiving the
2 notice and exercising the rights granted by chis section.

25 ©) In this section, "victim"™ has the meaning given 1in AS 12.
26 55.185.

2 * Sec. 24. AS 12.61.020(e)(2) 1is repealed.

28

* Sec. 25. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is arnend-

29 ed to read:

CSHB 36( _14-
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(1) WHEN MADE. The probation service shall make a presen—
tence 1investigation and report before the court iImposes sentence or
grants probation. The presentence investigation and report shall be
completed and made available to the court. The report shall not be
disclosed to any one except counsel unless the defendant has tendered
a plea of guilty or nolo contendere or has been found guilty. Tf the
crime for which the person is to be sentenced is a felony, the con-—
tents shall be disclosed to counsel for the parties before the time of
the hearing on the aggravator and mitigator factors and sentencing.
The court may utilize the report in determining if a bargained sen—
tence recommendation will be followed pursuant to Rule 11. In the
event the attorneys for the parties request the preparation of a
presentence report to aid them in plea bargaining the court may order
such report to be made prior to the time stated in this rule.

* Sec. 26. Rule 32, Alaska Rules of Criminal Procedure, 1is amended by
adding a new paragraph to read:
(1)) WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIM®"S SURVIVOR
If a written statement 1is prepared and submitted by the victim of a
felony offense or by the survivor of the victim of a felony offense
under AS 12.55.023, the trial court

(1) shall take the content of the written statement 1into
consideration

(A) when preparing those elements of the sentencing
report required by AS 12. *>5.015 that relate to the effect of the
felony offense on the victim or the victim3 survivors;

(B) when considering the need for restitution under
AS 12.55.045; and

(2) may take the content of the written statement into
consideration in any other circumstance that the ~court believes

~15- CSHB 36( )
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necessary.

* Sec. 27. Rule 35, Alaska Rules of Criminal Procedure, 1s amended by

adding new paragraphs to read:

(c) The viccim may comment on motions made under chis rule as
follows:

&H) When an individual convicted of a crime against a
person files a motion to modify or reduce a sentence, the court shall,
if feasible, send a copy of the motion to the Department of Correc—
tions sufficiently 1in advance of any scheduled hearing or briefing
deadline to enable the department to notify the victim, as directed by
AS 12.55.088(d).

(2) The court shall provide copies of the victim®s comments
to the prosecuting attorney and to the person filing che motion to
reduce or modify a sentence, or the person®s attorney.

(3 The co ct shall consider the comments of <che victim
when relevant, and any response offered by the prosecuting attorney or
the person filing the motion, in deciding whether to reduce or modify
a sentence.

(A) If more than one person who qualifies as a victim under
subparagraph (5) of this paragraph (c) requests the opportunity to
exercise rights under this paragraph, the court shall allow the person
designaced under AS 12.55.172 to exercise chose rights, or if a person
has not been designated under AS 12.55.172, the court shall designate
one person for purposes of exercising rights under this paragraph.

(d In this rule,
(1) “crime against a person"™ means
A a crime assec out in AS 11.41, except custodial
interference under AS 11.41.320 and 11.41.330* or

) a crime against a person in this or another
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jurisdiction having elements substantially identical to those of
a crime as set out in AS 11.41, except custodial interference
under AS 11.41.320 and 11.41.330;

(2) FWictin" means

(A) a person against whom an offense has been perpe—
trated;

(B) one of the following, not the perpetrator, if the
person specified in (A) of this paragraph 1is a minor, 1incompe—
tent, or incapacitated:

(1) an individual Tliving in a spousal relation—
ship with the person specified in (A) r this paragraph; or
(i1) a parent, guardian, or custodian of the
person;

(C) one of the following, not the perpetrator, if the
person specified in (A) of this paragraph is dead:

(1) a person 1living 1in a spousal relationship

with the deceased before the deceased died;

(i) an adult child, parent, brother,
grandparent or grandchild of the deceased; or

(i11) any other 1interested person.
* Sec. 28. APPLICABILITY. The provisions of this Act prescribing the
rights of a crime victim and of a crime victim"s relative or survivor
during the course of criminal, civil, and administrative proceedings apply

co proceedings against defendants Initiated on or after the effective date

of this Act.
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6-0188D
Clienoveth
212139
Original sponsors: Donley, Gruenberg,
Boucher, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 36 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights, entitlements, and

services that are due to victims of crime and their
representatives, relatives, and survivors, and tc
service of process on prisoners; and amending Rules
32 and 35 of the Alaska Rules of Criminal Procedure.”
BE IT FNACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 09.05 is amended by adding a new section to read:
Sec. 09.05.050. SERVICE OF PROCESS ON STATE PRISONERS. (€)) In
a civil action to which a person committed to the custody of the
commissioner of corrections is a party or witness, service of process
shall be made by delivering a copy of the summons and the complaint or
pleadings, together with a form for affidavit of proof of service, to
the shift supervisor of the correctional facility in which the person
is housed. The shift supervisor shall

(D) immediately hand deliver the summons and complaint or

pleadings to the person whose name appears on the summons; and

(2) promptly complete the affidavit of proof of service on

the formprovided and return it to the party requesting service of
process.
(b) A party requesting service of process under this section may

locate a person committed to the custody of the commissionr»- Qf “uj.-
i«ctions by contacting the chief classification officer of the Depart—
ment of Corrections during that officer®"s regular hours of work.

* Sec. 2. AS 12.47 is amondod by adding a new section to read:

1- CSHB 36(



Sec. 12.47.095. NOTICE TO VICTIMS. (@ If an offender has been
committed to the custody of the commissioner of health and social
services under AS 12.47.090, the victim is entitled to notice of a
pending change in the status of the offender. The commissioner of
health and social services shall give notice as required by this
section if

(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(f)
and the commissioner gives notice of release of the offender?

(2) the court is to consider modification of an order of
conditional release for the offender under AS 12.47.092"e);

(©)) a court 1is to consider conditional release of the

offender under AS 12.47.090(h) and 12.47.092(a)? or

(4= the offender petitions for discharge under AS 12.47.-
092 () .

(b) IT a victim desires notice under this section, the victim
shall maintain a current, valid mailing address on file with the
commissioner of health and social services. The commissioner shall
send the notice required by this section to the victim®s last known
address. The victim®"s address may not be disclosed to the offender or
offender®s attorney.

(c) The commissioner of health and social services is required
to give notice of a change 1in the status of an offender under this
section to any victim who has requested notice.

) IT more than one person who qualifies as a victim under
AS 12.55.185(11) desires notice, the commissioner of health and social
services shall designate one person for purposes of receiving any
notice required and exercising the rights granted by this section.

(e) In this section “"victim™ has the meaning

CSHB 36( ) ~2-
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AS 12.55.185.
* Sec. 3. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.023. PARTICIPATION BY VICTIM IN SENTENCING. (@) If
avictim requests, the prosecuting attorney shall provide the victim
with acopy of the following portions of the presentence report:

(€D the summary of the offense prepared by the Department
of Corrections;

(2) the defendant®s version of the offense;

(€©)) all statements, and summariesof statements, of the
victim; and

()] the sentence recommendation of the Department of Cor—
rections.

(b) A victim may submit to the sentencing court a written state—
ment that the victim believes is relevant to the sentencing decision.

* Sec. 4.AS 12.55.088 is amended by adding new subsect®ons to read:

(d) A victim has the right to comment in writing to thecourt on
a motion to modify or reduce asentence filed by a personconvictedof
‘rime against a person” If a motion is filed, the court shall, if
feasible, send a copy of the motion to the Department of Corrections
sufficiently in advance of any scheduled hearing or briefing deadline
to enable the dspartment to notify the victim. If the victim has
earlier requested to be notified, the Department of Corrections shall
send the victim a copy of the motion and inform the person of that
person®s rights under this uection, the deadline for receipt of writ—
ten comments, the hearing date, and the court®s address.

(e* ""ho rsv**t rip copies of <-he victim®s comments to
the prosecuting attorney and to the person filing the motion to reduce

or modify a sentence, or the person®s attorney.
) In deciding whether to reduce or"modify a sentence, the
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court shall consider the victim®"s comments, when relevant, and any

: response by the prosecuting attorney and the person filing the motion.
3 (0 IT a victim desires notice under this section, the victim
4 shall maintain a current, valid mailing address on file with the
. commissioner of corrections. The commissioner shall send the notice
6 to the victim®s last known address. The victim®"s address may not be
. disclosed to the offender or the offender®s attorney.
g * Sec. 5. AS 12.55 is amended by adding a new section to read:
9 Sec. 12.55.172. DESIGNATION OF REPRESENTATIVE. |If more than one
» person who qualifies as a victim under AS 12.55.185(11) desires notice
u under AS 12.55.088, the prosecuting attorney shall designate one
. person to represent all victims for purposes of receiving the notice
" required and exercising the rights granted under this chapter.
¢ * Sec. 6. AS 12.55.185(11) 1is repealed and reenacted to read:
- (11) victim” means
" (A) a person against whom an offense has been perpe—
- trated?
B (B) the persoral representative of the person speci—
" fied in (A) of this paragraph, it the person has designated a
- personal representative by a written instrument;

(© the following, 1f the person specified in (A) of
-y this paragraph is a minor, incompetent, or incapacitated:
” (i) an individual Tliving in a spousal relation-
o ship to the person specified in (A) of this paragraph;
- (i1) a parent of the person, if (i) of this sub-

paraqgran* not apniv*

26
- (-i.il) a guardian . « ~u”son, i1 [xJ and (ii) of
) th®s subparagraph do not apply;
2: (iv) a custodian of the person, if () - (iii) of
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this subparagraph do not apply;
(®d) the following, 1if the person specified in (A) of
this paragraph is dead:
O a person living in a spousal relati
with the deceased immediately before the deceased died;
(in) an adult child of the deceased, if (
this subparagraph does not apply;
(nin) a parent of the deceased, if (i) and (1
this subparagraph do not apply;
(iv) a brother or sister of the deceased, if (i) -
(iii1) of this subparagraph do not apply;
w) a grandparent of the deceased, 1if (i)
of this subparagraph do not apply; or
(vi) any other interested person, if (1) - (v) of
this subparagraph do not apply.
Sec. 7. AS 12.61.010 1s amended to read:
Sec. 12.61.010. RIGHTS OF CRIME VICTIMS. (@) Victims of crimes
have the following rights:

(1) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the date of trial and
the date of sentencing of the case in which the victim is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to whici the victim has been subpoenaed will not
occur as scheduled;

(3 the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information os to the protection
available;

(€)) the right to be 1informed of the procedure to be
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followed to apply for and receive any [VICTIM] compensation under
AS 18.67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal jJustice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access *0 immediate medical assis—
tance and not to be detained for an unreasonable length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcement agency may, 1if necessary,
accompany the person to a medical facility to question the person
about the criminal incident 1if the questioning does not hinder the
administration of medical assistance!

7] the right to make a written or oral statement for use
in preparationof the presentence report c: a felony defendant, and to
appear personally at"that defendant®s sentencing hearing to present a
written or oral statement; and

(8) the right to be informed by the prosecuting attorne
at any tiroo after the defendant®s conviction, about the complete
record of the defendant®s convictions.

(b) Law [VICTIMS® EMPLOYERS, LAW] enforcement agencies, prosecu—
tors, and the courts shall make every reasonable effort to ensure that
victims of crimes have the rights set out in (@) of this section.
However, a failure to ensure these rights does not give rise to a
separate cause of action against anyone [VICTIMS® EMPLOYERS, LAW
ENFORCEMENT AGENCIES, OTHER AGENCIES OF THE STATE, OR A POLITICAL
SUBDIVISION OF THE aTATE].

* sec. 8. AS 12.61 1is amended by adding_nzw sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (€)) If a
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victim of "a”“Telony”equests, the prosecuting attorney shall make a
reasonable effort to

(@)) confer with the person against whom the offense has
been perpetrated about that person®"s testimony before the defendant®"s
trial?

(2) in a manner reasonably calculated to give prompt actual
notice, notify the victinm

(A) of the defendant®s conviction;

(B) of the victim"s right to make a written or oral
statement for use in preparation of the defendant®s felony pre—
sentence report, and to appear personally at the defendant®s
sentencing hearing to present a written or oral statement;

(C©) of the address and telephone number of the office
that will prepare the presentence report? and

(D) of the time and place of the sentencing proceed—
ing;

(3 notify the victim in writing of the final disposition
of the case within 30 days after final disposition of the case.

(b) The notice given under (a) (2) of this section must inform
the victim that the statement of the victim may contain any relevant
information including

(1) an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim?

(3 an opinion of the need for and extent of restitution
and whether the victim has applied for or received compensu-!-.._
loss or damage; and

(4) the recommendation of the victim for an appropriate
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sentence.

©) The state (and the prosecuting atti may not be held
liable 1in damages for any failure to comply with the requirements of
this section.

Sec. 12.61.017. INTERFERENCE BY VICTIM®S EMPLOYER. (@ An
employer may not penalize or threaten to penalize a victim because the
victim is subpoenaed or requested by the prosecuting attorney to
attend a court proceeding for the purpose of giving testimony. In
this section, "penalize™ means to take action affecting the employmr _t
status, wages, and benefits payable to the victim, including:

(1) demotion or suspension;

(2) dismissal from employment; and

(©)) loss of pay or benefits, except pay and benefits that
are directly attributable to the victim®s absence from employment to
attend the court proceeding.

(b A victim who suffers a pecuniary loss as a result of an
employer®s act prohibited by this section may bring a civil action to
recover actual damages and punitive damages of three times the actual
damages sustained.

* Sec. 9. AS 12.61 is amended by adding a new section to read:

Sec. 12.61.030. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim wunder AS 12.55.185(11) makes a
request under this chapter, the prosecu ing attorney shall designate
one person for purposes of receiving the notice required and exercis—
ing the rights granted under this chapter.

* Sec. 10. AS 12.61 is a”“nded by *dding a new sec**~ e ;ad:

Sec. 12.61.900. DEFINITIONS. In this chapter "victim"™ has the

meaning given in AS 12.55.185.

* Sec. 11. AS 33.16.120(a) 1is repealed and reenacted to read:
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(€)) If the victim requests notice of a scheduled hearing
review or consider discretionary parole for a prisoner convicted of a
board shall send notice of the hearing to
the victim at least 30 days before the hearing. The notice must be
accompanied by a copy of the prisoner®s application for parole submit—
ted under AS 33.16.130(a). However, the copy of the application sent
to the victim may not include the prisoner®s proposed residence and
employment addresses.
Sec. 12. AS 33.16.120(b) is repealed and reenacted to read:

(b) ITf a victim requests notice under this section, the victim
shall maintain a current, valid mailing address on file with the
board. The board shall send the notice required by this section to
the last known address of the victim. The victim®"s address may not be
disclosed to the prisoner or the prisoner®s attorney.

Sec. 13. AS 33.16.120(c) 1is amended to reaa:

(c) The victim has a right to attend meetings of the parole
board and to comments 1in writing or 1in person, on the proposed action
of the board. Copies of anv written [THE] comments shall be provided
to the prisoner and the prisoner®s attorney before action by the
board.

Sec. 14. AS 33.16.120(e) 1is repealed and reenacted to read:

(e) If a victim re-quests, the board shall makeevery reasonable
effort to notify the victim as soon as practicable in writing of its
decision to grant or deny discretionary parole or to release the
prisoner under AS 33.16.010(c). The notice under this subsection must
include the expected date of the prisoner®s release, the geographic
area in which the prisoner 1is requireu uu reside, anu ouicl ”ciuinent
information concerning the prisoner®s conditions of parole that may

affect the victim.
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* Sec. 15. AS 33.16.150(b) 1is amended to read:
(b) The board may require asa condition of discretionary or

mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

€)) remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

(4) report upon release to the parole officer assigned to

the parolee;

5) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change 1in place of residence;

@) not possess or control firearms or other dangerous
weapons;

® refrain from possessing or consuming alcoholic bever—
ages ;

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer;

(10) submit to appropriate medical, mental health, or con-—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(12) make restitution ordered by the court [TO A VICTIM OF
THE PRISONER®S CRIME,] according to a schedule established by the
board;

(1 t refrain from opening, maintaining, or using a chocking
account or charge account;
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(14) refrain from entering into a contract other than a
prenuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

aan refrain from participating in any other activity or
associating with any other person that the board determines is rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.

Sec. 16. AS 33.16 1is amended by adding a new section to read:

Sec. 33.16.260. DESIGNATION OF REPRESENTATIVE. IT mere than one
person who qualifies as a victim under AS 12.55.7.35(11) requests
notice under this chapter, the commissioner shall designate one person
for purposes of vreceiving the notice required and exercising the
rights granted by this chapter.

Sec. 17. AS 33.20.080 1is amended :0 read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. Thn board shall investigate each
case and submit to the governor a report of the investigation, to—
gether with all other 1information the board has regarding the appli—
cant. “When the report or investigation is submitted, the board shall
also transmit to the governor the comments it has received under (b)
of this section.

Sec. 18. AS 33.20.C80 is amended by adding new subsections to read:

(b If requested by the victim, the board shall send notice
an™-ap-pl-icaliipn for executive clemency submitted by a state prisoner
convicted of a crime”™against a person to the victim. The victim may
comment in writing to the board on the application for executive
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clemency.

©) If a victimdesires notice under (b)cf this section, the

victim shall maintaina current, valid mailing address onfile with

the board. The board shall send the notice required under this sec—
tion to the victim®s last known address. The victim®s address may not
be disclosed to the applicant for executive clemency or the appli—
cant"s attorney.

@ In this section, "victim” has the meaning given in AS 12.-
55.185.
Sec. 19. AS 33.30 1is amended by adding a new section to reud:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@ The com—

missioner shall notify the victim if the offender
(€D escapes from custody;
(2 1is released to the community ona furlough; or

@A) is released on an early release program.

(b) The commissioner 1is required to give notice of a change in
the status of an offender under this section only if the victimhas
requested notice of the change.

(c) A victim who has requested notice under (b) of this section
shall maintain a current, valid mailing address on file with the
commissioner. The commissioner shall send the notice from the depart—
ment required by this section to the victim®s last known address. The
victim®s address may not be disclosed to the offender or the offend—
er's attorney.

(d) The state may not be held liable 1in damages for the failure
of the commissioner to comply witn the requirements of this section.

Ot 2" k3 "*.30.111,1; 1- repealed and reenacted to read:

() If the commissioner considers a prisoner convicted of a

¢ Ccrime against a person) for a prerelease furlough and the victim has
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requested notice under AS 33.30.013, the commissioner shall send
notice of intent to consider the prisoner for a prerelease furlough to
the victim. “he victim may comment in writing on the commissioner®s
intent to release the prisoner on prerelease furlough status. The
commissioner shall consider the victim"s comments before making a
final decision to release a prisoner on a prerelease furlough. The
commissioner shall make a reasonable effort to notify the victim of an
intent to release the prisoner on a prerelease furlough. The notice
must contain the expected date of the prisoner®s release, the geo—
graphic area in which the prisoner will reside, and other pertinent
information concerning the prisoner®s release that may affect the
victim.
* Sec. 21. AS 33.30 1is amended by adding a nev section to read:

Sec. 33.30.292. DESIGNATION OF REPRESENTATIVE. If more than one
person who qualifies as a victim under AS 12.55.185(11) requests
notice under this chapter, the commissioner shall designate one person
for purposes of receiving the notice required and of exercising the
rights granted by this chapter.

* Sec. 22. AS 44.23.020(b) is amended by adding a new paragraph to
read:

(€©)) establish and maintain an assistance program to
that crime victims receive information about the rights, entitlements,
and services that are provided by law.

* Sec. 23. AS 47.10 1is amended by adding a new section to read:

Sec. 47.10.072. ACCESS TO HEARING BY VICTIM. (€)) If a crime
was committed by a minor who 1is scheduled for a hearing under AS 47.-
iu.070, rne vjuljlui way requeue irom the court permission to attend the
hearing. If the victim requests, the Department of Health and Social
Services shall provide technical assistance to the victim in preparing
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a written submission to the court requesting access to the hearing.
The Department of Health and Social Services shall make reasonable
efforts to inform victims of the availability of this assistance,
(b) IfT more than one person who qualifies as a victim under
AS 12.55.185(11) makes a request, the commissioner of health and
social services shall designate one person for purposes of receiving
the notice and exercising the rights granted by this section.
(c) In this section, "victim”™ has the meaning given 1in AS 12.-
55.185.
* Sec. 24. Rule 32(d)(1), Alaska Rules of Criminal Procedure, is amend—
ed tn read:

(@) WHEN MADE. The probation service shall make a pre
tence 1investigation and report before the court 1imposes sentence or
grants probation. If [THE REPORT SHALL NOT BE DISCLOSED TO ANY ONE
EXCEPT COUNSEL UNLESS THE DEFENDANT HAS TENDERED A PLEA OF GUILTY OR
NOLO CONTENDERE OR HAS BEEN FOUND GUILTY. THE COURT MAY UTILIZE THE
REPORT IN DETERMINING IF A BARGAINED SENTENCE RECOMMENDATION WILL BE
FOLLOWED PURSUANT TO RULE 11. IN THE EVENT] the attorneys for the
parties request the preparation of a prosentence report to aid them in
[PLEA] bargaining”™ the court may order such report to be made prior to
the time stated in this rule.

* Sec. 25. Rule 32, Alaska Rules of Criminal Procedure, 1is amended by
adding a new paragraph to read:
() WRITTEN STATEMENT SUBMITTED BY VICTIM. IT a written state—

ment 1is prepared and submitted un”er AS 12.55.023(b), and the offense

for which thedefendant 1is being sentenced is a felony, the trial
couil. shan take the contents of the written statement into con«Hdp.a-
tion.

* Sec. 26. R":lo 35, Alaska Rules of Criminal Procedure, isamended by
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adding a new paragraph to read:
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(©) The victim may comment on motions made under this rule
follows:

(@) When an individual convicted of a crime against a
person files a motion to modify or reduce a sentence, the court shall,
if feasible, send a copy of the motion to the Department of Correc—
tions sufficiently 1in advance of any scheduled heering or briefing
deadline to enable the department to notify the victim, as directed n/
AS 12.55.088(d).

(2) The court shall provide copies of the victim®"s comments
to the prosecuting attorney and to the person filing the motion to
reduce or modify a sentence, or the person®s attorney.

(©)) The court shall consider the comments of the victim
when relevant, and any response offered by the prosecuting attorney or
the person filing the motion, 1in deciding whether to reduce or modify
a sentence.

(4) If more than one person who qualifies as a victim under
subparagraph (5) of this paragraph (c) requests the opportunity to
exercise rights under this paragraph, the court shall allow the person
designated under AS 12.55.172 to exercise those rights, or if a person
has not been designated under AS 12.55.172, the court shall designate
one person for purposes of exercising rights under this paragraph.

(B) In this rule, "victim*1l means

(A a person against whom an offense has been
trated;
*«) the n®r*on«l representative of the person speci—
fied m (A) of this paragrapn, 1if the person has designated a
personal representative by a written instrument;
(©) the following, 1if the person specified in (A) of
-15- CSHB 36( )
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this paragraph is a minor, 1incompetent, or incapacitated:
(i) an individual [living in a spousal relation—

ship to the person specified in (A) of this paragraph;

j (i) a parent of the person, if (i) of this sub-
; paragraph does not apply;
6 (i) aguardian of the person, if (i) and (ii) of
. this subparagraph do not apply;
o (iv) acustodian of the person, if (i) - (iii) of
o this subparagraph do not apply;
" (D) the following, 1f the Dei on specified
" the paragraph is dead:
" (1) a person living 1in a spousal relationship
with the deceased immediately before the deceased died;
“ (i) an adultchild of thedeceased, 1if (i) of
5 this subparagraph does not apply;
5 (i) aparent of the deceased, if (i) and (i1) of
. this subparagraph do not apply;
61 (iv) a brother or sister of the deceased, if (i) -
; (iii) of this sulparagraph do not apply;
2 ) agrandparent of the deceased, if (1)- (iv)
” of this subparagraph do not apply; or
(vi) any other interested person, if (1) - (v) of

N this subparagraph do not apply.
Zj * Sec. 27. APPLICABILITY. The provisions of this Act prescribing the
- rights of a crime victim and of a ctimo vigﬁim's representative, relative,

or survivor during the course of criminal, civil, and administrative pro—
jj ceedings apply to proceedings against defendants initiated on or after the

effective date of this Act.
28
29
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6-0188H
Cook/
Chenowe
1/18/89
Original sponsors: Donley, Gruenberg,
Boucher, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 36 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights, entitlements, and

services that are due to victims of crime and their
survivors, and to claims by victims of crimes and
their survivors arising from criminal conduct; and
amending Rules 32 and 35 of the Alaska Rules of
Criminal Procedure.”
BE IT ENACTL"D BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. SHORT TITLE. This Act may be referred to as the "Alaska
Crime Victim"s Rights Act.”
* Sec. 2. AS 09.38.065(a) 1is amended to read:
(a)Notwithstanding other provisions of this chapter,
(@D) a creditor may make a levy againstexempt property of
any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month"s compensation
or the full-time equivalent of one month ™ compensation for
personal services of an employee; or

(C) state or local taxes; (AND1

(2) a creditor may make a levy against exempt property to
enforce a claim for

(A) the purchase price of the property or a loan made
for the express purpose of enabling an individual to purchase the
property and used for that purpose;

(B) labor or materials furnished to make, repair,
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improve, preserve, store, or transport the property; and

© a special assessment 1imposed to defray co
? public improvement benefiting the propertyj_anf
3 (©)) a creditor may make a lew against exempt pro
) anv kind to enforce a claim arising from criminal conduct of the
> debtor that results 1in a felony conviction except that the debtor is
° entitled to an exemption 1in property
! (A1  not to exceed an aggregate value of $1.500 chosen
° bv the individual from the following categories of property;
? (i) household goods and wearing appar
0 sonably necessary for one household;,
= (i) books and musical instruments, 1if ree
. held for the personal use of the debtor or a dependent of
B the debtor; and
14
fill) family portraits andmheirlooms of particular
® sentimental value to the debtor; and
0 (B not to exceed an aggregatejyaJ®ue of_.$I1,4Q
o debtor®s 1implements, professional books, and tools of the trade.
1 * Sec. 3. AS 09.38.075(a) 1is amended to read:
B () Unless a creditor 1is seeking collection of a claim enfor
20% able against exempt property under AS 09.38.065(a)(1l) and (2) [AS 09.-
2 38.065], the creditor may obtain a levy on an individual®s property of
2 a kind listed 1in AS 09.38.020 only by complying with this section.
23 Before levy, the creditor shall IHe with the court out of which the
24 i
process 1ISsues
€D an affidavit stating t lat the creditor has r
® believe the individual has property 0l a kind listed in AS 09.38.020
o that 1is not exempt, 1identifying the proporty, setting out facts con—
8 stituting the basis for believing the property is not exempt; and
29
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2 a request for an order by the court notifying the
individual

(A of the creditor®s claim of a right to levy on the
property identified as nonexempt,

(B) of the individual®s right to contest the credi-
tor"s claim of a right to levy by filing with the clerk of the
court, on or before a date fixed by the court, but not exceeding
15 days after the 1issuance of the order, a written objection to
the proposed levy and a statement of the grounds for the objec—
tion and of the right to describe the property in lieu of setting
its value,

(C) of the possible consequences of failure to respond
to the notice as provided in (c¢) of this section, and

(D) of the information required by AS 09.38.085(a).

* Sec. 4. AS 09.38.080(a) 1is amended to read:

(a) Except in a proceeding under AS 09.38.065 fa)(1) and
[AS 09.38,065], a creditor shall comply with this section in obtaining
a levy on property of an individual. In a proceeding to levy on
personal property of a kindlisted in AS 09.38.020, acreditor shall
comply with this section andAS 09.38.075.
Sec. 5. AS 12.47 is amended by adding a new sectionto read:

Sec. 12.47.095. NOTICE TO VICTIMS AND VICTIM®S SURVIVORS. (€))
IT an offender has been committed to the custody of the commissioner
of health and social services under AS 12.47.090, the victim of the
offense or the victim"s survivor 1is entitled to notice of a pending
change in the status of the offender. The commissioner of health and
social services shall give notice as required by this section if

(@D) the offender has bean continued in commitment

expiration of the maximum term of imprisonment under AS 12.47.090(f)
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and the commissioner petitions for release of the offender;

(2) the court is to consider modification of an order of
conditional release for the offender under AS 12.47.092(e);

(€)) a court 1is to consider conditional release of the
offender under AS 12.47.090(k) and 12.47.092(a); or

(4) the offender petitions for discharge under AS 12.47.-
092 (f).

(b) If a victim or the victim"s survivor desires notice under
this section, the victim or victim®s survivor shall maintain a cur—
rent, valid mailing address on file with the commissioner of health
and social services. The commissioner shall send the notice required
by this section to the last known address of the victim or the vic—
tim"s survivor. The address of the victim or the victim"s survivor
may not be disclosed to the offender or the offender®s attorney.

(c) The commissioner of health and social services 1is required
to give notice of a change 1in the status of an offender under this
section only if the victim or the victim®"s survivor has requested
notice of the change.

(d) If there 1is more than one survivor of the victim of crime,
the commissioner of health and social services shall designate one
survivor to represent all victim®s survivors for purposes of receiving
the notice to survivors required by this section, and of exercising
the rights granted to survivors.

(e) In this section "victim,” and "victim®3 survivor™ or "survi-—
vor"™ have the meanings given in AS 12.55.185.

Sec. 6. AS 12.55.022 1is amended to read:

Sec. 12.55.022. (VICTIM IMPACT] STATEMENT OF IMPACT OF CRIME ON

VICTIM AND VICTIM®*S SURVIVORS. As part of the presentence report

prepared on each felony offender, the probation officer shall prepare
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an [A VICTIM] impact statement reporti Ig the following information:
(1) the financial, emotional, and medical effects of the
offense os the victim or victim®s survivors;
(2) the need of the victim or victim®"s survivors for resti—
tution; and
(3 any other information required by the court.
* Sec. 7. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.023. PARTICIPATION BY VICTIM OR VICTIM®S SURVIVORS IN
SENTENCING. (€)) ITf a victim or victim®s survivor requests, the
prosecuting attorney shall provide the victim or victim®s survivor
with a copy of the following portions of the presentence report:

@H) the summary of the offense prepared by the De
of Corrections;

(2; the defendant®s version of the offense;

€)) all statements, and summaries of statements, of the
victim or victim®s survivors; and

(4) the sentence recommendation of the Department of Cor—
rections.

(b) A victim or victim®s survivor may submit to the sentenc
court a written statement that the victim or victim®s survivor be—
lieves might be relevant to the sentencing decision.

* Sec. 8. AS 12.55.025(a) 1is amended to read:

(€)) When imposing a sentence for conviction of a felony offe
or a sentence of imprisonment exceeding 90 days or upon a conviction
of a violation of AS 04, a regulation adopted under AS 04, or an
ordinance adopted in conformity with AS 04.21.010, the court shall
prepare, as a part of the record, a sentencing report which 1includes
the following:

¢H) a verbatim record of the sentencing hearing and any
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other in-court sentencing procedures;

(2) findings on material issues of fact and on factual
questions required to be determined as a prerequis .te to the selection
of the sentence imposed;

(3) a clear statement of the terms of the sentence imposed;

(4) any recommendations as to theplace of confinement or
the manner of treatment; and

(5) in the case of a conviction for a felony offense,
information assessing

() the financial, emotionai, and medical effects of
the offense on the victim or victim®™s survivors;
(B) the need of the victim or victim®s survivors for
restitution; and
(C) any other information required by the court.
Sec. 9. AS 12.55.045(a) 1is amended to read;

(a) The court may order a defendant convicted of an offense
make restitution as provided 1in this section, including restitution to
the victim or the victim®s survivors, to a public, private, or private
nonprofit organization that has provided counseling, medical, or
shelter services to the victim or the victim"s survivors, or as other—
wise authorized by law. A defendant 1is presumed to have the ability
to pay restitution unless the defendant establishes the inability to
pay by a preponderance of the evidence. In determining the amount and
method of payment of restitution, the court shall take into account
the

(¢D) public policy that favors requiring criminals to com—
pensate for damages and injury to [THEIR] victims or victim”™ survi—
vors :

(2) financial burden placed on the victim arl victim”?

CSH3 36( ) -6-
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survivor and those who provide services to the victim as a result of
the criminal conduct of the defendant; and
(©)) financial resources of the defendant and the

the burden its payment will impose on dependents of the defendant.

* Sec. 10. AS 12.55.051(d) 1is amended to read:

(d) The state may enforce payment of a fine and the restitut

recipient may enforce payment of a restitution order against a defen—
dant under AS 05.35 as if the order were a civil judgment enforceable
by execution. This subsection does not Ilimit the authority of the
court to enforce fines and orders of restitution to victims and vic—
tim®s survivors.

Sec. 11. AS 12.55.088 is amended by adding new subsections to read:

(d) When an individual convicted of a crime against a person
files a motion to modify a sentence, the court shall, if feasible
given the time constraints and circumstances of the motion, send a
copy of the motion to the Department of Corrections sufficiently 1in
advance of any scheduled hearing so as to enable the department to
notify the victim or the victim®"s survivor of the crime of the right
to comment in writing as set out in (e) of this section. When an
individual convicted of a crime against a person files a motion to
reduce a sentence, the court shall send a copy of the motion to the
Department of Corrections sufficiently 1in advance of any scheduled
hearing so as to enable the department to notify the victim or the
victim®s survivor of the crime of the right to comment in writing as
set out in (e) * this section.

(e) In the case of an individual convicted of a crime against a
person, a victim or a victim®"s survivor has the r-ght to comment in
writing to the court on the motion to modify or reduce a sentence. If
a victim or victim"s survivor requests, the Department of Corrections
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shall send to the victim or the victim®s survivor a copy of a motion
to modify or reduce a sentence upon receipt from the court. The
Department of Corrections shall also notify the victim or the victim"s
survivor of the right to comment.

(f) The court shall provide copies of the victim®"s or the vic—
tim®s survivor®s comments to the prosecuting attorney and to the
person filing the motion to reduce or modify a sentence, or to the
person®s attorney.

(1)) In deciding whether to .reduce or modify a sentence, the
court shall consider the comments of the victim or the victim®s survi—
vor, when relevant, and any response offered by the prosecuting attor—
ney and the person filing the motion.

(h) If a victim or the victim"s survivor desires notice under
this section, the victim or victim"s survivor shall maintain a cur—
rent, valid mailing address on file with the commissioner of correc—
tions. The commissioner shall send the notice required by this sec—
tion to the last known address of the victim or the victim"s survivor.
The address of the victim may not be disclosed to the offender or the
offender™s attorney.

* Sec. 12. AS 12.55 is amended by adding a new section to read:

Sec. 12.55.172. DESIGNATION OF VICTIM®"S SURVIVOR. IfT there is
more than one survivor of a victim of crime, the prosecuting attorney
shall designate one survivrr to represent all victim®s survivors for
purposes of receiving notice to victim®s survivors required by this
chapter, and of exercising the rights granted to victim®"s survivors
under this chapter.

* Sec. 13. AS 12.55.185 1is repealed and reenacted to read:

Sec. 12.55.185. DEFINITIONS. In this chapter, unless the con—

text requires otherwisa,
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@) "crime against a person™ has the meaning given in
2 AS 33.30.901;
8 (2) "dangerous instrument™ has the meaning given in AS 11.-
4 81.900;
5 (3) "firearm™ has the meaning given in AS 11.81.900;
6 (4) "first felony conviction”™ means that the defendant has
! not been previously convicted of a felony;
8 (5) "judicial officer”™ has the meaning given in AS 11.56.-
d 900;
10 (6) "pecuniary gain” means the amount of money or value of
1 property at the time of commission of the offense derived by the
12| defendant from the commission of the offense, less the amount of money
13 or value of property returned to the victim of the offense or seized
u by or surrendered to lawful authority before sentence is imposed;

) "second felony conviction™ means that the defendant
16 previously has been convicted of a felony;
17 (8) "serious physical 1injury”™ has the meaning given 1in

AS 11.81.900;

(9) "third felony conviction” means that the defendant has
20 been at least twice previously convicted of a felony;
21 (10) "unconditional discharge” means that a defendant 1is
22 released from all disability arising under a sentence, including
2 probation and parole;
24 (11) "victim” means a person against whom an offense has
25 been perpetrated or that person®s representative, or, if the person is
% a minor, 1incompetent, or 1incapacitated, the spouse, parent, or legal
21 guardian of that person;
2 (12) "victim®s survivor™ or “survivor"™ means the spouse,
29

parent, child, brotr.er, sister aunt, uncle, parent-in-law, brocher-
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in-law, si :er-in-law, grandparent, or legal guardian of a victim who
is dead.
* Sec. 14. AS 12.61.010 is amended to read:

Sec. 12.61.010. RIGHTS OF CRIME VICTIM AND VICTIM"S SURVIVORS
[VICTIMS]. (@ A victim [VICTIMS] of a crime and the victim™s survi—
vors [CRIMES] have the following rights:

(€H) the right to be informed by the appropriate law en—
forcement agency or the prosecuting attorney of the dates of all
criminal proceedings 1involving the. defendant relating to the case in
which the victim or the victim®s survivor is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim or the victim®s survivor has been
subpoenaed will not occur as scheduled;

(3) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

(4) the right to be informed of the procedure to be fol—
lowed to apply for and vreceive any [VICTIM] <compensation under
AS 18.67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the criminal justice process
without loss of pay and other employee benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and not to be detained for an unroasonaole length of time by a
law enforcement agency before having medical assistance administered;
however, an employee of the law enforcomon* agency nay, if necessary,
accompany the person to a medical facility to question the person
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about the criminal incident 1if the questioning does not hinder the

' administration of medical assistance!
i (7) the ric”tto make a written or oral statement for use
i in preparation of the presentence report ofa felony defendant, and to
* appear personally at the felony defendant®™s sentencing hearing to
¥ present awritten or oral statement; and
° m the right to be informed bv the prosecuting attorney,
! at anv time after the defendant®s conviction, as to the complete
° record of the defendants convictions.
’ (b) Law [VICTIMS® EMPLOYERS, LAW] enforcement agencies, prosec
N tors, and the courts shall make every reasonable effort to ensure that
5 a victim [VICTIMS] of a crime and survivors of victims of a crime
N [CRIMES] have the rights set out in (a) of this section. However, a
E failure to ensure these rights does not give rise to a separate cause
of action against [VICTIMS® EMPLOYERS,] Ilaw enforcement agencies,
® other agencies of the state, or a political subdivision of the state.
< * Sec. 15. AS 12.61 1is amended by adding new sections to read:
Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (a) If the
victim of a crime that is a felony or the survivor of the victim of a
crime that 1is a felony requests, the prosecuting attorney shall make a
1 reasonable effort to
&H) confer with the wvictim about the victim®s testimony
before the selection of the jury and the trial of the defendant;
20 (2 in a manner reasonably calculated to giveprompt actual
4 notice, notify the victim or victim"s survivor
A) of the defendant®s conviction and the crimes for
which the defendant was convicted;
2 (B) of the right of the victim or victim®s survivor to
25 make a written or oral statement for use 1in preparation of the
% “11- CSHB 36( )
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defendant®s presentence report, and to appear personally at the

defendant®s sentencing hearing to present a written or oral

statement;

(C) of the address and telephone number of the office
that will prepare the presentence report? and

(D) of the time and place of the sentencing proceed—
ing;

3) notify the victim or the victim®s survivor
of the final disposition of the case within 30 days after final dispo—
sition of the case.

(b) The notice given under (a)(2) of this section must 1inform
the victim or the victim®s survivor that the statement of the victim
or victim®s survivor may contain any relevant information including

€N an explanation of the nature and extent of physical,
psychological, or emotional harm or trauma suffered by the victim or
the victim®™s survivor;

(2) an explanation of the extent of economic loss or prop—
erty damage suffered by the victim or the victim®s survivor?

€)) an opinion of the need for and extent of restitution
and whether the victim or the victim®"s survivor has applied for or
received compensation for loss or damage; and

(4) the recommendation of the victim or the victim™s survi—
vor for an appropriate sentence.

(c) The state may not be held liable in damages for the failure
of a prosecuting attorney to comply with the requirements of this
section.

(d) The failure of a person to make a reasonable effort to

comply with this section nay not result in civil liability against the

person.
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Sec. 12.61.017. INTERFERENCE BY VICTIM*S EMPLOYER. (a) An
employer may not discipline or threaten to discipline the victim of a
crime because the victim is subpoenaed or requested by the prosecuting
attorney to attend a court proceeding for the purpose of giving testi—
mony . In this section, "discipline” means action affecting the
employment status of and wages and benefits payable to the victin,
including the victim®s

(1) demotion or suspension?

(2) dismissal from employment; or

3) loss of pay or benefits, except pay and benefits that
are directly attributable to the victim"s absence from employment to
attend tho court proceeding.

(b) A person who violates (a) of this section 1is guilty of a
violation.

(c) A victim who suffers an ascertainable loss as a result of an
employer®s act declared unlawful by this section may bring a civil
action to recover actual damages and punitive damages of three times
the actual damages sustained.

* Sec. 16. AS 12.61.020(b) 1is amended to read:

(b) A claim by a victim or victim®s survivor arising out of an
order of restitution under AS 12.55.045, or a judgment 1in a civil
action against an offender for damages resulting from a crime 1is a
superior claim for money that would otherwise be paid to the state
under (a) of this section.

* Sec. 17. AS 12.61.020(c) 1is amended to read:

(c) Notwithstanding other statutory limitations, a civil action
by a victiN or victim®s survivor against an offender for damages
resulting from the commission of the crime, must be commenced within
10 years of the date of the crime, or the date of the discovery of the
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perpetrator of the crime if the perpetrator is unknown on the date of
the commission of the crime.
* Sec. 18. AS 12.61 is amended by adding a new section to read:

c. 12.61.030. DESIGNATION OF VICTIM®"S SURVIVOR. If there 1is
more than one survivor of a victim of crime, the prosecuting attorney
shall designate one survivor to represent all victim"s survivors for
purposes of receiving notice to victim®"s survivors required by this
chapter, and of exercising the rights granted to victim®"s survivors
under this chapter.

* Sec. 19. AS 12.61 1is amended by adding a new section to read:
Sec. 12.61.900. DEFINITIONS. In this chapter "victim™ and

"victim®s survivor"™ or "survivor"™ have the meanings given in AS 12.-

55.185.
* Sec. 20. AS 33.16 *? is amended to read:
(a) In deteru. rung whether a prisoner 1is suitable for discre

tionary parole, the board shall consider the preparole reports includ—
ing

(1) the presentence report made to the sentencing court;

(2) the recommendations made by the sentencing court, by
the prosecuting attorney, and by the defense attorney, and any state—
ments made by the victim, the victim®s survivor, or the prisoner at
sentencing;

(3) the prisoner®s institutional conduct history while
incarcerated;

(A) recommendations made by the staff of the correctional
facilities in which the prisoner was 1incarcerated;

(5) reports of prior crimes, juvenile histories, and previ—
ous experiences of the prisoner on parole or p*obation;

(6) physical, mental, and psychiatric examinations of the
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prisoner;

@) information submitted by the prisoner, the sentencing
court, the victim or the victim"s survivor [OF THE CRIME], the pros—
ecutor, or other persons having knowledge of the prisoner or the
crime;

(8) information concerning an unjustified disparity in the
sentence imposed on a prisoner in relation to other sentences imposed
under similar circumstances; and

€©)) other relevant information that may be reasonably
available.

* Sec. 21. AS 33.16.120(a) 1is repealed and reenacted to read:

Sec. 33.16.120. RIGHT TO COMMENT ON PAROLE OF PRISONER. (a) In
the case of a state prisoner convicted of a crime against a person, if
a victim or victim®"s survivor requests, the board shall send to the
victim or victim®"s survivor notice of a hearing to review or consider
discretionary parole for the prisoner. The notice must be sent to the
victim or the victim"s survivor at least 30 days before the scheduled
hearing. The notice of hearing must be accompanied by a copy of the
prisoner®s application for parole submitted under AS 33.16.130(a).
However, the copy of the application that 1is provided may not include
the prisoner®s proposed residence and employment address.

* Sec. 22. AS 33.16.120(b) is repealed and reenacted to read:

(b) IT a victim or the victim®"s survivor requests notice unde
this section, the victim or victim®s survivor shall maintain a cur—
rent, valid mailing address on file witn the boara. The board shall
send the notice required by this section to the. last known address of
the victim or the victim®"s survivor. The address of the victim or the
victim®s survivor may not be disclosed to the prisoner or the prison—

er's attorney.
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* Sgc. 23. AS 33.16.120(c) 1is amended to read:

(©) The victim has a right to attend meetings of the part¢
board and to comment™. in writing or in person, on the proposed action
of the board. The victim"s survivor has a right to comment in writing
on the proposed action. Copies of anv written [THE] comments shall be
provided to the prisoner and the prisoner®s attorney before action by
the board. Notwithstanding 33.16.900(10), if the wvictim 1is a
minor, incompetent, or incapacitated, the victim"s spouse, parent, or
legal guardian mav not exercise the right provided under this subsec—
tion.

* Sec. 24. AS 33.16.120(e) 1is repealed and reenacted to read:

(e) If a victim or victim®s survivor requests, the board shall
make every reasonable effort to notify the victim or the victim"s
survivor 1in writing of 1its decision to grant or deny discretionary
parole as soon as practicable. The notice under this subsection must
include the expected date of the prisoner®s release, the geographic
area 1in which the prisoner is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that may
affect the victim or the victim™s survivor.

* Sec. 25. AS 33.16.120(f) 1is repealed and reenacteu to read:

) IfT a victim or victim"s survivor requests, when a prisoner
is released under AS 33.16.010(c), the board shall make ovory reason—
able effort to notify the victim or the victim"s survivor before the
prisoner®s release date. Notification wundor this subsoction must
include the expected date of the prir.onor"s release, the geographic
area in which the prisoner is required to reside, and other portinent
information concerning the prisoner™s conditions of parole that may
affect the victim or the victim®s survivor.

* Sec. 26. AS 33.16.150(b) 1is aconded to road;
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(b The board may require as a condition of discretionar
mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(€)) remain within stated geographic limits unless written
permission to depart from the stated limits 1is granted the parolee;

4 report upon release to the parole officer assigned to
the parolee;

©)) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change in place of residence;

@) not possess or control firearms or other dangerous
weapons;

€©)) refiain from possessing or consuming alcoholic bever—
ages ;

(9) submit to reasonable searches and seizures by a parole
officer, or a peace officer acting under the direction of a parole
officer?

(10) submit to appropriate medical, mental health, or con—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to poriodic examinations designed to detect the
use of alcohol or controlled substancos;

(12) make restitution ordored by the court [TO A VICTIM OF
THE PRISONER®S CRIME,) according to a schedule established by the
board;

(13) refrain from opening, maintaining, or using a chocking
account or chargo account;

(14) refrain from entering into a contract other than a
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prenuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

(17) refrainfrom participating 1in any other activity or
associating with any other person that the board determines 1s rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.

* Sec. 27. AS 33.16 1is amended by adding a new section to read:

Sec. 33.16.260. DESIGNATION OF VICTIM®S SURVIVOR. If there 1is
more than one survivor of a victim of crime, the commissioner shall
designate one survivor to represent all wvictim"s survivors for
purposes of receiving notice to victim®"s survivors required by this
chapter, and of exercising the rights granted to victim"s survivors
under this chapter.

* Sec. 28. AS 33.16.900 1i1s amended by adding a new paragraph to read:

(11) "victim"s survivor"™ or "survivor' has the meaning
in AS 12.35.185.

* Sec. 29. AS 33.20.080 1is amended to read:

Sec. 33,20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refer applications for executive
clemency to the board of parole. The board shall 1investigate each
case and submit to the governor a report of the 1investigation, to—
gether with all other Information the board has regarding the appli—
cant. When the report or 1investigation is submitted, the ooaru shall
also transmit to the governor the comments it has received under (b)
of this section.

* Sec. 30. AS 33.20.080 1is amended by adding new subsections to read:

<b> IfT requested by the victim or the victim™ survivor, the
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1 board shall send notice of an application for executive clemency

2 submitted by a state prisoner who has been convicted of a crime

3 against a person to the victim or the victim®s survivor. The victinm

4 may comment 1In writing to the board on the application for executive
clemencv.

(c) If a victim or a victim"s survivor desires notice under (b)
of this section, the victim or the victim®"s survivor shall maintain a
current, valid mailing address on file with the board. The board
shall send the notice required under this section to the last known
address of the victim or victim®s survivor.

(d) The address of the victim or victim®s survivor may not be
disclosed to the applicant for executive clemency or the applicant®s
attorney.

(e) In this section,

(@)) "crime against a person” has the meaning given in

AS 33.30.901;

18 the meanings given in AS 12.55.185.
B * Sec. 31. AS 33.30 is amended by adding a new sectionto read:
2 Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (@) The com—
A missioner shall notify the victim orthe victim"s survivor of an
27 offense i1f the offender

(1) escapes from custody;
24 (2) i1s released to the community on a furlough: or
% (3) i1s released on an earlv release progranm.
% (b) The commissioner 1is required to give notice of a change in
2z the status of an offender under this section onlv if the victim or the
z“ victim®"s survivor has requested notice of the change.
” (c) A victim or victim® survivor who has requested notice under
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(b) of this section shall maintain a current, valid mailing address on
file with the commissioner. The commissioner shall send the notice
from the department required by this section to the last known address
of the victim or victim™s survivor.

(d) The address of the victim or victim®s survivor may not be
disclosed to the offender or the offender®s attorney.

(e) The state may not be held liable 1in damages for the failure
of the commissioner to comply with the requirements of this section.
Sec. 32. AS 33.30.111(f) 1is repealed and reenacted to read:

() IfT the commissioner considers a prisoner convicted of a
crime against a person for furlough, and the victim or victim®™s survi—
vor has requested notice under AS 33.30.013, the commissioner shall
send notice of intent to consider the prisoner for a prerelease fur—
lough to the victim or the victim®s survivor. The wvictim or the
victim®s survivor may comment 1in writing on the intent of the commis—
sioner to release the prisoner on prerelease furlough status. The
commissioner shall consider the comments of the victim or the victim"s
survivor before making a final decision to release a prisoner on a
prerelease furlough. The commissioner shall make -every reasonable
effort to notify the victim or the victim"s survivor of an intent to
release the prisoner on a prerelease furlough. The notice must con—
tain the expected date of the prisoner®s release, the geographic area
in which the prisoner will vreside and other pertinent information
concerning the prisoner®s release that may affect the victim or the
victim™s survivor.

Sec. 33. AS 33.30.151(a) 1is amended to read:

(a) The commissioner shall establish correctionalrestitution

centers in the state. The purpose of the centers 1is to provide cer—

tain offenders with rehabilitation through community service and
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employment while protecting the community through partial 1incarcera—
tion of the offender, and to create a means to provide restitution to
a victim or victim®s survivor [VICTIMS OF CRIMES].

Sec. 34. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.292. DESIGNATION OF VICTIM®"S SURVIVOR. If there is
more than one survivor of a victim of crime, the commissioner shall
designate one survivor to represent all survivors for purposes of
receiving notice to survivors required by this chapter, and of exer—
cising the rights granted to survivors under this chapter.

Sec. 35. AS 33.30.901 1is amended by adding a new paragraph to read:

(14) "victim®s survivor"™ or "survivor"™ has the meaning

in AS 12.55.185.

Sec. 36. AS 44.23.020(b) is amended by adding a new paragraph to

9 establish and maintain an assistance program to

that victims of crimes and survivors of victims of crimes receive
information about the rights, entitlements, and services that are
provided to a victim or victim®s survivor by law.
Sec. 37.AS 47.10 1is amended by adding a new section to read:

Sec. 47.10.072. ACCESS TO HEARING BY VICTIM OR VICTIM"S SURVI —
VOR. (a) If a crime was committed by a minor who 1is scheduled for a
hearing under AS 47.10.070, the victim or the victim"s survivor may
request from the <court permission to attend the hearing. If the
victim or victim"s survivor requests, the Department of Health and
Social Services shall assist the victim or victim®s survivor 1iIn pre—
paring a written submission to the court requesting access to the
hearing. The Department of Health and Social Services shall make
reasonable efforts to inform victims of the availability of this
assistance. If there 1is more than one survivor of a victim of crinme,
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\1 the commissioner of health and social services shall designate one

2 survivor to represent all survivors for purposes of exercising the

3 rights granted under this section.

4 (b) In this section, "victim,"” and "victim®s survivor" or "su

5 vivor"” have the meanings given in AS 12.55.185.

6 * Sec. 38. AS 12.61.020(e)(2) is repealed.

! * Sec. 39. Rule 32(d)(1), Alaska Rules of Criminal Procedure, 1is amend—

8 ed to read:

9 (D WHEN MADE. The probation service shall make a |
0 tence 1investigation and report before the court 1imposes sentence or

1 grants probation. The presentence Investigation and report shall be

L completed and made available to the court. The report shall not be

= disclosed to anv one except counsel unless the defendant has tendered

u a plea of guilty or nolo contendere or has been found guiltv. If the

= crime for which the person 1is to be sentenced is a felony, the con—

1 tents shall be disclosed to counsel for the parties before the time of

v the hearing on the aggravator and mitigator factors and sentencing.

18 The court may utilize the report in determining if a bargained sen—

B tence recommendation will be followed pursuant to Rule 11. In the

2 event the attorneys for the parties request the preparation of a

24 presentence report to aid them in plea bargaining the court may order

2 such rtport to be made prior to the time stated 1in this rule.

23 * Sec. 60. Rule 32, Alaska Rules of Criminal Procedure, is amended by

4 adding a new subsection to read:

% 9 WRITTEN STATEMENT SUBMITTED BY VICTIM OR VICTIMS SUR
2% If a written statement 1is prepared and submitted by the victim of a

2 felony offense or by the survivor of the victim of a felony offense

3 under AS 12.55.023, the trial court shall take the content of the

29

written statement into consideration when

CSHB 36( ) -22-
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(@) preparing those elements of the sentencing report
required by AS 12.55.025 that relate to the effect of the felony
offense on the victim or the victim®s survivors; and

(2) considering the need for restitution under AS 12.55.-
045.

* Sec. 41. Rule 35, Alaska Rules of Criminal Procedure, is amended by

adding a new subsection to read:

(©) The victim or victim®"s survivor may comment cn motions mac

on this rule as follows:

@H) When an individual convicted of a crime against a
person files a motion to modify a sentence, the court shall, if feasi—
ble given the time constraints and circumstances of the motion, send a
copy of the motion to the Department of Corrections sufficiently 1in
advance of any scheduled hearing so as to enable the department to
notify the victim of the crime or the victim®s survivor of the right
to comment in writing, as authorized by AS 12.55.088(e), When an
individual convicted of a crime against aperson files a motion to
reduce a sentence under this rule, the court shall send a copy of the
motion to the Department of Corrections sufficiently in advance of any
scheduled hearing so as to enable the department to notify the victim
of the crime or the victim®"s survivor of the right to comment 1in
writing, as authorized by AS 12.55.088(e).

(2) The court shall provide copies of the comments of the
victim or victim®s survivor to the prosecuting attorney and to the
person filing the motion to reduce or modify a sentence, or to the
person"s attorney.

(3) The court shall consider the comments of the victimor
victim®s survivor when relevant, and any response offered by the

prosecuting attorney or the person filing the motion, 1in deci ng

-23- CSHB 36( )
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whether to reduce or modify a sentence.

%) In this rule, "crime against a person,"”

"victim®s survivor,"” and "survivor" have the meanings given in AC 12.-
55.185.

* Sec. 42.  APPLICABILITY. The provisions of this Act prescribing the

rights of a victim of a crime and of a victim"s survivor during the course

of criminal, civil, and administrative proceedings apply to proceedings

against defendants initiated on or after the effective date of this Act.

CSHB 36( ) -24-
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6-0188H
Chenoweth
1/17/89
Original sponsors: Donley, Gruenberg,
Boucher, et al.
IN THE HOUSE
CS FOR HOUSE BILL NO. 36 (
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the rights, entitlements, and

services that are due to victims of crime and their

survivors, and to claims by victims of crimes and

their survivors arising from crimi
amending Rules 32 and 35 of the

Criminal Procedure.”

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.38.065(a) is amended to read:

(a) Notwithstanding other provisions of this ch

nal conduct; and

Alaska Rules of

apter,

(D) a creditor may make a levy against exempt property of

any kind to enforce a claim for

(A) child support;

(B) unpaid earnings of up to one month"s compensation

or the full-time -equivalent of one month®s
personal services of an employee; or

© state or local taxes; [AND]

compensation for

() a creditor may make a levy against exempt property to

enforce a claim for

(A) the purchase price of the property or a loan made

for the express purpose of enabling an individual to purchase the

property and used for that purpose;

(B) labor or materials furnished

to make, repair,

improve, preserve, store, or transport the property; and

© a special assessment 1imposed to

-1-

defray costs of a
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public improvement benefiting the property; and
(€)) a creditor may make a lew against exempt proper

kind to enforce a claim arising from criminal conduct of the

debtor that results 1in a felony conviction except that the debtor is

entitled to an exemption in property

* Sec.

(A) not to exceed an aggregate value of Si.500 chosen
by. the individual from the following categories of property:
(€D household goods and wearing apparel
sonably necessary for one household;
(i) books and musical instruments, if reasor
held for the personal use of the debtor or a dependent of
the deb jr: and
(i) family portraits and heirlooms of particular
sentimental value to the debtor; and
(B) not to exceed an aggregate value of $1.400 of the
debtor®s implements, professional books, and tools of the trade.
2. AS 09.38.075(a) 1is amended to read;

(a) Unless a creditor is seeking collection of a claim enforce-

able against exempt property under AS 09.38.065Ca)(1l) and (2) (AS 09.-

38.065], the creditor may obtain a levy on an individual®s property of

a kind listed in AS 09.38.020 only by complying with this section.

Before levy, the creditor shall file with the court out of which the

process 1issues

(¢)) an affidavit stating that the creditor has reason to

believe the individual has property of a kind listed in AS 09.38.020

that

is not exempt, 1identifying the property, setting out facts con-—

stituting the basis for believing the property is not exempt; and

@)) a request for an order by the court notifying the

individual

CSKB 36(
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(A) of the creditor®s claim of a right to levy on th
property identified as nonexempt,

(B) of the individual®s right to contest the credi—
tor"s claim of a right to levy by filing with the clerk of thi
court, on or before a date fixed by the court, but not exceedint
15 days after the issuance of the order, a written objection ft<
the proposed levy and a statement of the grounds for the objec—
tion and of the right to describe the property in lieu of settinc
i is value,

(C) of the possible consequences of failure to respond
to the notice as provided in (c) of this section, and

(D) of the information required by AS 09.38.085(a).

* Sec. 3. AS 09.38.080(a) 1is amended to read:
() Except in a proceeding under AS 09.38.065faWll and (2
[AS 09.38.065], a creditor shall comply with this section in obtaining
a levy on property of an individual. In a proceeding to levy on
personal property of a kind listed in AS 09.38.020, a creditor shall
comply with this section and AS 09.38.075.
* Sec. 4. AS 12.47 is amended by adding a new section to read:
Sec. 12.47.095. NOTICE TO VICTIMS AND VICTIM®S SURVIVORS. (€))
If an offender has been committed to the custody of the commissioner
of health and social services under AS 12.47.090, the victim of the
offense or the victim"s survivor 1is entitled to notice of a pending
change 1in the status of the offender. The commissioner of health and
social services shall give notice as required by this section if
(1) the offender has been continued in commitment following
expiration of the maximum term of imprisonment under AS 12.47.090(fF)
and the commissioner petitions for release of the offender;
) the court 1is to consider modification of an order of

CSHB 36( )
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conditional release for the offender under AS 12.47.092(e);

€) a court isto consider conditional vrelease of the
offender under AS 12.47.090(k) and 12.47.092(a); or

4 the offender petitions Tfor discharge under AS 12.47.-
092(f).

() If a victim or the victim"s survivor desires notice under
this section, the victim orvictim®"s survivor shall maintain a cur—
rent, valid mailing address on file with the commissioner of health
and social services. The commissioner shall send the notice required
by this section to the last known address of the victim or the vic—
tim®s survivor. The address of the victim or the victim®"s survivor
may not be disclosed to the offender or the offender®s attorney.

(c) The commissioner of healch and social services 1is required
to give notice of a change in the status of an offender under this
section only 1if the victim or the victim®s survivor has requested
notice of the change.

(D If there 1is more than one survivor of the victim of crime,
the commissioner of health and social services shall designate one
survivor to represent all victim®s survivors for purposes of receiving
the notice to survivors required by this section, and of exercising
the rights granted to survivors.

(e) In this section victim," and "victim"s survivor" or
"survivor" have the meanings given in AS 12.55.185.

* Sec. 5. AS 12.55.022 is amended to read:

Sec. 12.55.022. (VICTIM IMPACT! STATEMENT n? IMPACT OF CRIME ON*
VICTIM AND VICTIM®S SURVIVORS. As part of the presentence report
prepared on each felony offender, the probation officer shall prepare
an TA VICTIM! impact statement reporting the following information:

€)) the Tfinancial, emotional, and medical effects of the

36< >
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offense on the victim or victim®s survivors;

; 2 the need of the victim or victim®"s survivors for resti—
tution; and
i (3) any other information required by the court.
* Sec. 6. AS 12.55 is amended by adding a new section to read;

’ Sec. 12.55.023. PARTICIPATION BY VICTIM OR VICTIM®S SURVIVORS IN
° SENTENCING. (a) If a victim or victim"s survivor requests, the
7 prosecuting attorney shall provide the victim or victim®s survivor
° with a copy of the following portions of the p-esentence report;
’ (¢ the summary of the offense prepared by the Department
° of Corrections;
1

(2) the defendant®"s version of the offense;
2 (3) all statements, and summaries of statements, of the
i victim or victim®"s survivors; and

4 the sentence recommendation of the Department of Cor—
® rections.
16'

() A victim or victim"s survivor may submit to the sentencing

"\ court a written statement that the victim or victim®s survivor be—
18i lieves might be relevant to the sentencing decision.
1?} * Sec. 7. AS 12.55.025(a) is amended to read:
? (a)When 1imposing a sentence for conviction of a felony offense
2%1 or a sentence of imprisonment e :ceeding 90 days or upon aconviction
;; of aviolation of AS 04, a regulation adopted under AS 04, or an
24T ordinance adopted in conformity with AS 04.21.010, the <court shall

prepare, as a part of the record, a sentencing report which includes

5 the following:

26 J
(¢)) a verbatim record of tho sentencing hearing and any
27
other 1in-court nentencing procedures;
28 :
2 findings on material 1issues of fact and on factual
29
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questions required to be determined as a prerequisite to the selectioi
of the sentence 1imposed;
(3 a clear statement of the terms of the sentence imposed-
(4) any recommendations as to theplace of confinement o1
the manner of treatment; and
(5) in the case of a conviction for a felony offense,
information assessing
(A) the financial, emotional, and medical effects of
the offense on the victim or victim®"s survivors:
(B) the need of the victim or victim"s survivors for
restitution; and
(C) any other information required by the court.
* Fee. 8. AS 12.55.045(a) is amended to read:

() The court may order a defendant convicted of an offense
make restitution as provided in this section, including restitution to
the victim or the victim™ survivors, to a public, private, or private
nonprofit organization that has provided counseling, medical, or
shelter services to the victim or the victim®"s survivors, or as other—
wise authorized by law. A defendant 1is presumed to have the ability
to pay restitution unless the defendant establishes the 1inability to
pay by * preponderance of the evidence. In determining the amount and
method of payment of restitution, the court shall take 1into account
the

(1) public policy that favors requiring criminals to com-
ponsate for danagos and injury to (THEIR) victims or victim"s survl-
vVors :

(2) financial burden placed on the victinm
survivor and those who provide services to the victim as a rosult of
the criminal conduct of the defendant; and

CSH9 30( -6-



WORK DRAFT WORK DRAFT WORK DRAFT

(3) financial resources of the defendant and the nat

the burden 1its payment will impose on dependents of the defendant.

? * Sec. 9. AS 12.55.051(d) is amended to read:
z (d) The state may enforce payment of a fine and the restitutioi
: recipient may enforce payment of a restitution order against a defen—
5 dant under AS 09.35 as if the order were a civil judgment enforceable
; by execution. This subsection does not Ilimit the authority of the
8 court to enforce fines and orders of restitution to victims and vic—
| tim"s survivors.
’ * Sec. 10. AS 12.55.088 is amended by adding new subsections to read:
10” (d When an individual convicted of a crime against a person
?lJZL files a motion to modify a sentence, the court shall, 1if feasible
given the time constraints and circumstances of the motion, send a
il copy of the motion to the Department of Corrections sufficiently in
advance of any scheduled hearing so as to enable the department to
1661 notify the victim or the victim"s survivor of the crime of the right
17, to comment in writing as set out in (e) of this section. When an
8 individual convicted of a crime against a person files a motion to
19| reduce a sentence, the court shall send a copy of the motion to the
Department of Corrections sufficiently 1in advance of any scheduled
:i hearing so as to enable the department to notify the victim or the
victim®s survivor of the crime of the right to comment 1in writing as
224
set out in (e) of this section.
731
2 (o) In the case of an individual convicted of a crime against
porson, a victim or a victim®"s survivor has the right to comment in
» writing to the court on the notion to modify or reduce a sentonce. If
22:3 a victim or victim®"s survivor requests, the Department of Corrections
- shall sand to the victim or the victim"s survivor a copy of a motion
% to modify or reduce a sentonce wupon receipt from the court. The
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Department of Corrections shall also notify the victim or the victim"£
survivor of the right to comment.

™ The court shall provide copies of the victim®s or the vic—
tim"s survivor®s comments to the person filing the motion to reduce or
modify a sentence, or to the person®s attorney.

(@ In deciding whether to reduce or modify a sentence, the
court shall consider the comments of the victim or the victim"s survi—
vor, when relevant, and any response offered by the person filing the
motion.

h) IT a victim or the victim®s survivor desires notice under
this section, the victim or victim®"s survivor shall maintain a cur—
rent, valid mailing address on file with the commissioner of correc—
tions. The commissioner shall send the notice required by this sec—
tion to the last known address of the victim or the victim"s survivor.
The address of the victim may not be disclosed to the offender or the
offender®"s attorney.

() If there is more than one survivor of a victim of crime, the
prosecuting attorney shall designate one survivor to represent all
victim®"s survivors for purposes of receiving the notice to victim"s
survivors required by this section, and of exercising the rights
granted to victim®"s survivors.

* Sec. 11. AS 12.55.185 is repealed and reenacted to read:

Sec. 12.55.185. DEFINITIONS. In this chapter, unless the con—
text requires otherwise,

(¢)) "crime against a person"” has the meaning given in
AS 33.30.901;

2 "dangerous instrument”™ has the meaning given in AS 11.-

81.900;

3) "firearm” has the moaning given in AS 11.81.900;

CSHB 36( ) -8-
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(CY) first felony conviction” means that the defendant hat
not been previously convicted of a felony;

(5) "judicial officer”™ has the meaning given in AS 11.56.-

(6) "pecuniary gain" means the amount of money or value of
property at the time of commission of the offense derived by the
defendant from the commission of the offense, less the amount of money
or value of property returned to the victim of the offense or seized
by or surrendered to lawful authority before sentence is imposed;

(7) "second felony conviction” means that the defendant
previously has been convicted of a felony;

(8) "serious physical injury"™ has the meaning given in
AS 11.81.900;

(9 "third felony conviction” means that the defendant has
been at least twice previously convicted of a felony;

(10) "unconditional discharge™ means that a defendant 1is
released from all disability arising under a sentence, including
probation and parole;

(11) "victim" means a natural perton against whom an offense
has been perpetrated;

(12) “"victim®"s survivor™ or “survivor" means the spouse,
parent, child, brother, sister, aunt, uncle, parent-in-law, brother-
in-law, sister-in-law, grandparent, or legal guardian of a victim who
is dead

* Sec. 12. AS 12.61.010 is amended to read
Sec. 12.61.010. RIGHTS OF CRIME VICTIM AND VICTIMS SURVIVORS
(VICTIMS), (@ A victIn [VICTIMS) of a_crlE« and-the victia®"s survi—
vors (CRIMES) havo the following rights:
(1) the right to be informed by the appropriate law
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enforcement agency or the prosecuting attorney of the dates of all
criminal proceedings involving the defendant relating to the case ir
which the victim or the victim®s survivor 1is involved;

(2) the right to be notified that a sentencing hearing or a
court proceeding to which the victim or the victim"s survivor has been
subpoenaed will not occur as scheduled;

(©) the right to receive protection from harm and threats
of harm arising out of cooperation with law enforcement and prosecu—
tion efforts, and to be provided with information as to the protection
available;

4 the right to be informed of the procedure to be fol—
lowed to apply for and receive any (VICTIM] compensation under
AS 18.67;

(5) at the request of the prosecution or a law enforcement
agency, the right to cooperate with the <criminal justice process
without loss of pay and other employoo benefits and without interfer—
ence in any form by the employer of the victim of crime; [AND]

(6) the right to obtain access to immediate medical assis—
tance and rot to be detained for an unreasonable length of time by a
law enforcement agency boforo having medical assistance administered;
however, an employee of the law enforcement agency may, 1if necessary,
accompany the person to a medical facility to quostion the person
about the criminal incidont if the questioning does not hinder the
administration of medical assistance!

121 the r+ght to make a written or oral statement for use
in preparation of the prosentence report of a felony defendant, and to
appear personally at the felony defendant*s sentencing hearing to
present a written or oral statement; and

ill the right to_be Inforacd-by the prosecuting attorney.

CSHB 36( ) -10-
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at .any.. the defendant®s conviction, as _to the complete
record .of the defcndantls-convictlons.

(b) Lav [VICTIMS®" EMPLOYERS, LAW] enforcemont agonciea, prosecu
tors, and the courts shall make every reasonable effort to ensure that
a ylctlffl [VICTIMS] of a crime and survivors of victims of a crime
[CRIMES] have the rights set out in (a) of this section. However, a
failure to ensure these rights does not give rise to a separate cause
of action against [VICTIHS" EMPLOYERS,] lav enforcement agencies,
other agencies of the state, or a political subdivision of the state.
Sec. 13. AS 12.61 is amended by adding new sections to read:

Sec. 12.61.015. DUTIES OF PROSECUTING ATTORNEY. (a) If the
victim of a crime that is a felony or the survivor of the victim of a
crime that is a felony requests, the prosecuting attorney shall sake a
reasonable effort to

(1) confer with the victim about the victim"s testimony
beforo the selection of the jury and the trial of the defendant;
(2) in a manner reasonably calculated to give prompt actual
notice,notify the victim or victim"s survivor
(A) of the defendant®"s conviction and the crimes for
which the defondant was convicted;
¢)) of the right of the victim or victim"s survivor to
make a written or oral statement for use 1in preparation of the
defondant™s prosentencs roport, and to appoar personally at the
defendant®s sentencing hearing to present a written or oral
statement;
© of the address and telephone number of the office
that will prepare the prosentencs report; and
(D) of the time and place of the sentencing proceed—
ing;
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3) notify the victim or the victim®s survivor in

of the final disposition of the case within 30 days after final dispo—

! sition of the case.
j (b) The notice given under (a)(2) of this section must infor
; the victim or the victim®s survivor that the statement of the victin
6 or victim"s survivor may contain any relevant information including
; (€D an explanation of the nature and extent of physical,
8 psychological, or emotional harm or trauma suffered by the victim or
9 the victim®s survivor;
(2) an explanation of the extent of economic loss or prop—
:il erty damage suffered by the victim or the victim®"s survivor;
(3) an opinion of the need for and extent of restitution
“ and whether the victim or the victim®"s survivor has applied for or
N received compensation for loss or damage; and
141
5 (4) the recommendation of the victim or the victim"s survi-
ic vor for an appropriate sentence.
7 (c) The state nay not be held liable in damages for the failure
8] of a prosecuting attorney to comply with the requirements of this
section.
19
- (d) The failure of a porson to make a reasonable effort t
comply with this section cay not result in civil liability against the
" porson.
771
" Sec. 12.61.017. INTERFERENCE BY VICTIM®"S EMPLOYER. (a) An
. employer cay not discipline or threaten to discipline the victim of a
crime bocause the victim is subpoenaed or requested by the prosecuting
;:l attorney to attend a court proceeding for the purpose of giving testi—
mony . In this section, "discipline™ moans action affecting the
i? employment status of and wages and benefits payable to the victinm,
gl including the victim"s
7
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(1) demotion or suspension;
(2) dismissal from employment; or
(3) loss of pav or benefits, except pay and benefits that

are directlv attributable to the victim®"s absence from employment to

attend the court proceeding.

(b) A person who violates (a) of this section 1is guilty of a
violation.

(c) A Tictim who suffers an ascertainable loss as a result of an
employer®s act declared unlawful by this section may brine a civil

action to recover actual damages and punitive damages of three times

the actual damages sustained.
* Sec. H. AS 12.61.020(b) 1is amended to read:
(b) A claim by a victim or victim"s survivor arising out of an
order of restitution under AS 12.55.045, or a judgment 1in a civil
action against an offender for damages resulting from a crime is a

superior claim for monev that would otherwise be paid to the state

under (a) of this section
* Sec. 15. AS 12.61.020(c/ is amended to read:
(c) Notwithstanding other statutory limitations, a civil action
by a victim or victim"s survivor against ar offender for damages

resulting from the commission of the crime, rust be commenced within

10 years of the dace of the crimp, or tho dace of the discoverv of the

perpetrator of the crime if the perpetrator is unknown on the date of
the commission of the crime.
* Sec. ®. AS 12.61 1is amended bv adding new sections to read:

Sec. 2.61.900. DEFINITIONS. In this chaoter “victim" and
"victim"s survivor" or "survivor" have the meanings given 1in AS 12.-
55.185.

Sec. 2.bl .999, SHORT T °TLE. This chapter mav be cited as the
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"Alaska Crime Victim"s and Survivor®s Rights Act."

1
* Sec. 17. AS 33.16.110(a) 1is amended to read:
2
(a) In determining whether a prisoner 1is suitable for disc
3
tionary parole, the board shall consider the preparole reports includ
4
ing
5
(1) the presentence report made to the sentencing court;
6
) the recommendations made by the sentencing court,
7
the prosecuting attorney, and by the defense attorney, and any state—
8
ments made by the victim, the victim"s survivor, or the prisoner at
9
sentencing;
10
(3) the prisoner®s institutional <conduct history whilt
1
incarcerated;
12
4) recommendations made by the staff of the correctional
13
| facilities in which the prisoner was incarcerated;
14
(5) reports of prior crimes, juvenile histories, and previ—
15 §
ous experiences of the prisoner on parole or probation;
16
(6) physical, mental, and psychiatric examinations of the
17
prisoner;
18
@) information submitted by the prisoner, the sentencing 1
19
court, the victim or the victim"s survivor [OF THE CRIME), the pros—
20
ecutor, or other persons having knowledge of the prisoner or the
21
crime;
22
73 (3) information concerning an unjustified disparity in the
\] sentence imposed on a prisoner in relation to other sentences imposed
under similar circumstances; and
25
(9) other relevant information that nay be reasonably
26
available.
27 j
e Sac. 18. AS 33.16.120(a) is repealed and reenacted to read:
pe]

Sec. 33.16.120. RICHT TO COMMENT ON PAROLE OF PRISONER. (€)) In
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the case of a state prisoner convicted of a crime against a person, if

. a victim or victim"s survivor requests, the board shall send to the
? victim or victim"s survivor notice of a hearing to review or consider
j discretionary parole for the prisoner. The notice must be sent to the
victim or the victim"s survivor at least 30 days before the scheduled
Z hearing. The notice of hearing must be accompanied by a copy of the
prisoner®s application for parole submitted under AS 33.16.130(a).
i However, the copy of the application that is provided may not include
8 the prisoner®s proposed residence and employment address.
V! * Sec. 19. AS 33.16.120(b) is repealed and reenacted to read:
° () If a victim or the victim"s survivor requests notice under
]1| thin section, the victim or victim®s survivor shall maintain a cur—
]2-I rent, valid mailing address on file with the board. The board shall
i' send the notice required by this section to the last known address of
. the victim or the victim®s survivor. The address of the victim or the
]ISI victim®s survivor may not be disclosed to the prisoner or the
I prisoner®s attorney.
5 * Sec. 20. AS 33.16.120(c) 1is amended to read:
. (©) The wvictim or the victim"s survivor has a right to attend
* meetings of the parole board and to comment.,, in writing or 1in person.
“ on the proposed action of the board. Copies of any written [THE] com—
A ments shall be provided to the prisoner and the prisoner®s attorney
? before action by the board.
|
23'I * Sec. 21. AS 33.16.120(e) 1is repealed and reenacted to read:
a (e) If a victim or victim"s survivor requests, the board shall
& make every reasonable effort to notify the victim or the victim"s
© survivor in writing of its decision to grant or deny discretionary
. parole as soon as practicable. The notice under this subsection must

include the expected date of the prisoner®s release, the geographic
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area in which the prisoner is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that may
affect the victim or the victim®"s survivor.

* Sec. 22. AS 33.16.120(Ff) 1is repealed and reenacted to read:

() If a victim or victim"s survivor requests, when aprisoner
is released under AS 33.16.010(c), the board shall make every reason—
able effort to notify the victim or the victim"s survivor before the
prisoner®s release date. Notification wunder this subsection must
include the expected date of the prisoner®s release, the geographic
area in which the prisoner is required to reside, and other pertinent
information concerning the prisoner®s conditions of parole that may
affect the victim or the victim®"s survivor.

* Sec. 23. AS 33.16.150(b) is amended to read:

(b The board may require as a condition of discretionary or

mandatory parole that a prisoner released on parole

(1) meet family obligations;

(2) pursue employment, education, counseling, or training;

(3) remain within stated geographic limits unless written
permission to depart from the stated limits is granted the parolee;

4) report upon release to the parole officer assigned to
the parolee;

(5) report as required to the parole officer assigned to
the parolee;

(6) reside at a stated place and notify the board of any
change 1in place of residerce;

() not possess or control firearms or other dangerous
weapons;

©) refrain from possessing or consuming alcoholic b
ages;

CSHB 36( ) ~16-
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(©)) submit to reasonable searches and seizures by

officer, or a poace officer acting under the direction of a parole
officer;

(10) subwit to appropriate medical, mental health, or con—
trolled substance or alcohol examination, treatment, or counseling;

(11) submit to periodic examinations designed to detect the
use of alcohol or controlled substances;

(12) make restitution ordered by the court (TO A VICTIM OF
THE PRISONER®"S CRIME,] according to a schedule established by the
board;

(13) refrain from opening, maintaining, or using a checkiny
account or charge account;

(14) refrain from entering 1into a contract other than a
prenuptial contract or a marriage contract;

(15) refrain from operating a motor vehicle;

(16) refrain from entering an establishment where alcoholic
beverages are served, sold, or otherwise dispensed;

aan refrain from participating 1in any other activity or
associating with any other person that the board determines is rea—
sonably likely to diminish the rehabilitative goals of parole, or that
may endanger the public.

Sec. 24. AS 33.16.900 is amended by adding a now paragraph to read:

(11) "victim®"s survivor" or "survivor" has the meaning g

in AS 33.30.901.
Sec. 25. AS 33.20.080 1ia amended to read:

Sec. 33.20.080. BOARD OF PAROLE TO INVESTIGATE APPLICATIONS FOR
EXECUTIVE CLEMENCY. The governor may refor applications for oxecutive
clemency to the t~rd e? parole. The board shall 1investigate each
case and submit to the governor a Vreport of the investigation,
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together with all other information the board has regarding the appli—
cant. When the report or investigation 1is submitted, the board shall
also transmit to the governor the comments it has received under (b)

of this section.

* Sec. 26. AS 33.20.080 is amended by adding new subsections to read:

(b) If requested by the victim or the victim®"s survivor, the
board shall send notice of an application for executive clemency
submitted by a state prisoner who has been <convicted of a crime
against a person to the victim or the victim"s survivor. The victinm
may comment 1in writing to the board on the application for executive
clemency.

(©) If a victim or a victim"s survivor desires notice under (b)
of this section, the victim or the victim®s survivor shall maintain a
current, valid mailing address on file with the board. The board
shall send the notice required under this section to the last known
address of the victim or victim®a survivor.

(d) The address of the victim or victim®s survivor may not be
disclosed to the applicant for executive clemency or the applicant®"s
attorney.

(e) In this section,

(¢)) "crime against a person"” has the meaning given in
AS 33.30.901;

(2 "victim," and "victim"s survivor"™ or "survivor" have
the meanings given in AS 12.55.185.
Sec. 27. AS 33.30 is amended by adding a new section to read:

Sec. 33.30.013. COMMISSIONER TO NOTIFY VICTIMS. (a) The com—
missioner shall notify the victim or the victim®"s survivor of an
offense if the offender

(1) escapes from custody;

C5HB 36( ) -18-
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) is released to the community on a

W< RK DRAFT

furlough; or

(3) is released on an early release progranm.

(b) The commissioner 1is required to give n

the status of an offender under this section only

otice of a change ir

if the victim or the

victim"s survivor has requested notice of the change.

(¢) A victim or victim"s survivor who has requested notice under

(b) of this section shall maintain a current, val

id mailing address on

file with the commissioner. The commissioner shall send the notice

from the department required by this section to the last known address

of the victim or victim"s survivor.

()] The address of the victim or victim™s

survivor may not be

disclosed to the offender or the offender®s attorney.

* Sec. 28. AS 33.30.111(f) is repealedand reenacted to read:

™ If the commissioner considers a prisoner convicted

crime against a person for fourlough, and the

victim or victim"6

survivor has requested notice under AS 33.30.013, the commissioner

shall send notice of intent to consider the prisoner for a prerelease

furlough to the victim or the victim"s survivor.
victim®s survivor may comment in writing on the
sioner to release the prisoner on prerelease f

commissioner shall consider the comments of the v

The victim or the
intent of the commis—
urlough status. The

ictim or the victim"s

survivor before making a final decision to release a prisoner on a

prerelease furlough. The commissioner shall make -every reasonable

effort to notify the victim or tho victim"s survivor of an intent to

release the prisoner on a prerelease furlough.

tain the expected date of the prisoner®s release,

The notice must con—

the geographic area

in which the prisoner will reside and other pertinent information

concerning the prisoner®s release that may affect the victim or the

victim®s survivor. If there 1is more than one survivor of a victim of

-19-
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crime, the commissioner shall designate one Burvivor to represent all

survivors for purposes of receiving the notice to survivors required

; by law, and of exercising the rights granted to survivors.
j * Sec. 29. AS 33.30.151(a) is amended to read:
() The commissioner shall establish correctional restitution
2 centers 1in the state. The purpose of the centers 1is to provide cer—
tain offenders with rehabilitation through community service and
7 employment whixe protecting the community through partial incar—
° ceration of the offender, and to create a means to provide restitution
’ to a victim or victim®s survivor [VICTIMS OF CRIMES],
° * Sec. 30. AS 33.30.901 i6 amended by adding a ne* paragraph to read:
11% (14) "victim®s survivor" or "survivor"™ has the meaning given
2 in AS 12.55.185.
13
* Sec. 31. AS 44.23.020(b) is amended by adding a new paragraph to
“ read:
15'

' ® establish and maintain an assistance program to
0 that victims of crimes and survivors of victims of crimes receive
i information about the rights, entitlements, and services that are
* provided to a victim or victim"s survivor by law.

. * Sec. 32. AS 47.10 is amended by adding a new section to read:
“ Sec. 47.10.072. ACCESS TO HEARING BY VICTIM OR VICTIM®"S SURVI —
“ VOR. () If a crime was committed by a minor who Is scheduled for a
# hearing under AS 47.10.070, the victim or the victim®"s survivor may
. request from the <court permission to attend the hearing. If thr
“ victim or victim"s survivor requests, the Department of Health and
» Social Services shall assist the victim or victim®s survivor 1in pre—
2: paring a written submission to the court requesting access to the
hearing. The Department of Health and Social Services shall make
:: reasonable efforts to inform victims of the availability of this

CSHB 36( ) -20-
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1 assistance. If there is more than one survivor of a victim of crime,
) the commissioner of health and social services shall designate one
3 survivor to represent all survivors for purposes of exercising the
4 rights granted under this section.

5 ) In this section, "victim,” and "victim"s survivor"™ o
6 "survivor" have the meanings given in AS 12.55.185.

7 * Sec. 33. AS 12.61.020(e)(2) 1is repealed.

8 * Sec. 34. Rule 32(d)(1), Alaska Rules of Criminal Procedure, isamend—
9 ed to read:

10 D) WHEN MADE  The probation service shall make £ p
1 tence 1investigation and eport before the ccurt imposes sentence or
12 grants probation. The presentence investigation and reportshall be
13 completed and made available to the court. The report shall not be
1 disclosed to any one except counsel unless the defendant has tendered
B a plea of guilty or nolo contendere or has been found guilty. If the
16 crime for which the person is to be sentenced is a felonv, the con—
17 tents shall be disclosed to counsel for the parties before the time of
18 the hearing on the aggravator and mitieator factors and sentencing.
1 The court mav utilize the report in determining if a bargained sen—
20 tence recommendation will be followed pursuant to Rule 11. In the
2 event the attorneys for the parties reaves: the preparation of a
m presentence report to aid them in plea bargaining the court mav order
23 such report to be made prior to the time stated in this rule.

% * Sec. 35. Rule 32. Alaska Rules of Criminal Procedure, 1is amended bv

251 adding a new subsection to re”d:

26 () WRITTEN STATEMENT SUBMITTED BY VICTIM CR VICTIM™S SURVIVOR.
77 B} . ) L.

I If a written statement 1is prepared and submitted bv the victim of a
28 felonv offense or bv the survivor of the victim of a felonv offense
291

under AS 12.55.023, the trial court sh.ll take the content of the
-21- CSHB 36( 1
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written statement into consideration when

(¢D) preparing those elements of the sentencing report
7
required by AS 12.55.025 that relate to the effect of the felony
offense on the victim or the victim"s survivors; and
4
(2) considering the need for restitution under
5
AS 12.55.045.
6
* Sec. 36. Rule 35, Alaska Rules of Criminal Procedure, 1is amended by
7
adding a new subsection to read;
8
©) The victim or victim®s survivor may comment on motions made
9
on this rule as follows:
10
(¢D) When an individual <convicted of a <crime against a
1
person files a motion to modify a sentence, the court shall, if feasi—
12
ble given the time constraints and circumstances of the motion, send a
B copy of the motion to the Department of Corrections sufficiently in
14
advance of any scheduled hearing so as to arable the department to
15
| notify the victim of the crime of the right to comment in writing, as
16
I authorized by AS 12.55.088(e). When an individual convicted of a
™ 0 0 i : 0
crime against a person files a motion to reduce a sentence under this
1
:J rule, the court shall send a copy of the motion to the Department of
Corrections sufficiently in advance of any scheduled hearing so as to
201
enable the department to notify thevictim of the crime ofthe right
21
to comment in writing, as authorized by AS 12.55.088(e).
22
(2 The court shall provide copies of the comments of the
23
victim or victim"s survivor to the prosecuting attorney and to the
24
person filing the motion to reduce or modify a sentence, or to the
25
person"s attorney.
26
3) The court shall consider the comments of the victim or
27
victim®s survivor when relevant, and any response offered by the
78
person filing the motion, in deciding whether to reduce or modify a
2
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sentence.
4 In this rule,
(A) "crime against a person"™ means
(i) a crime as set out in AS 11.41, except custo—
dial interference under AS 11.41.320 and 11.41.330; or
(i) a crime against a person in this or
jurisdiction having elements substantially identical to
those of a crime as set out in AS 11.41, -except custodial
interference under AS 11.41.320 and 11.41.330;
(®) "victim™ means a natural person against whom an
offense has been perpetrated;
© "victim®s survivor" or "survivor"” means the
spouse, parent, child, brother, sister, aunt, uncle, parent-
in-law, brother-in-law, sister-in-law, grandparent, or legal
guardian, of a victim who 1is dead.
* Sec. 37. APPLICABILITY. The provisions of this Act prescribing the
rights of a victim of a crime and of a victim®"s survivor during the course
of criminal, civil, and administrative proceedings apply to proceedings

against defendants initiated on or after the effective date of this Act.
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PROPOSED AMENDMENTS TO CSHB 36 (Jud)

Page 9, lines 24 - 27, +the language should be <changed as
follows:

(11) "victim"™ means a person against whom an offense has

been perpetrated or that person®s representative, or, if

the person is a minor (.] or incompetent, [OR

INCAPACITATED,] the [SPOUSE,] parent or legal guardian
of that person;

Page 16, lines 7 - 10, the 1language should be <changed as
follows:

Notwithstanding AS 33.16.900(10), [1F THE VICTIM IS A
MINOR, INCOMPETENT, OR INCAPACITATED,] the wvictim®s
[SPOUSE] representative. parent or legal guardian may not
exercise the right provided under this subsection.

Pages 22 - 23, Section 41 amending Rule 35 of the Alaska Rules
of criminal Procedure requires an additional subsection (and
renumbering the final subsection):

3) If there is more than one survivor of a victim of
crime, the prosecuting attorney shall designate one
survivor to represent all victim"s survivors for purposes
of receiving notice to victim®"s survivors required by
this chapter, and of exercising the rights granted to
victim®s survivors under this rule.



