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6-1316E
Ford
2/6/90
Original sponsor(s): Labor & Commerce Committee
IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE
CS FOR HOUSE BILL NO. 336 (L&C)
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - SECOND SESSION
A BILL
For an Act entitled: "An Act relating to medical malpractice advisory

panels and amending Alaska Rule of Civil Procedure

72.1

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.536(a) is amended to read:

() In zv action for damages due to personal injury or death
based upon the provision of professional services by a health care
provider when the parties have not agreed to arbitration of the claim
under AS 09.55.535, the court shall appoint within 20 days after
filing of answer to a summons and complaint a five-person [THREE-
PERSON] expert advisory panel unless the court decides thcit an expert
advisory opinion 1is not necessary for a decision in the case. When
the actIjii is filed the court shall, by order, determine the profes—
sions or specialties to be represented on the expert advisory panel,
giving the parties the opportunity to object or make suggestions.
Three members of the panel shall be persons who are not h ?alth care
providers.

Sec. 2. AS 09.55.536(b) 1is repealed and reenacted to read:

(b) The expert advisory panel shall <consider only evidence
presented by the parties. Under the applicable rules of the Alaska
Rules of Civil Procedure, a party may perform discovery, obtain the
attendance of witnesses, examine or cross-examine witnesses, obtain a
physical examination of the 1injured person if alive, and obtain the
production of all relevant hospital, medical, or other records or

“1- CSHB 336(L&C)
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materials relating to the health care provided to the injured person.
The parties may attend all hearings of the panel. The panel shall
maintain a record of testimony or oral statements of witnesses, and
shall keep copies of all written statements it receives.

* Sec. 3. AS 09.55.536(e) is repealed and reenacted to read:

(e) The report of the panel 1is advisory only and may not be
admitted as evidence except the report may be admitted as evidence 1in
determining an award of costs or attorney fees. The members of the
panel may not be examined as witnesses on the contents of the report.

* Sec. 4. AS 09.55.536(f) 1is amended to read:

(f) Discovery [NO DISCOVERY] may be undertaken in a case before
[UNTIL] the report of the expert advisory panel 1is received. [HOW —
EVER, THE COURT MAY RELAX THIS PROHIBITION UPON A SHOWING OF GOOD
CAUSE BY ANY PARTY.] If the panel has not completed its report within
the 30-dav period prescribed in (c¢) of this section, the court may,
upon application, grant it an additional 30 days.

* Sec. 5. AS 09.55.536(a), as amended in sec. | of this Act, has the
effect of amending Alaska Ruie of Civil Procedure 72.1 by providing that an
expert advisory panel consists of five persons, three of which are not
health care providers.

* Sec. 6. AS 09.55.536(b), as repealed and reenacted in sec. 2 of this
Act, has the effect of amendingAlaska Rule of Civil Procedure 72.1 by
changing the evidence that the expert advisory panel can consider.

* Sec. 7. AS 09.55.536(f), as amended in sec. 4 of this Act, has the
effect of amending Alaska Rule of Civil Procedure 72.1, by allowing discov—

ery before the report of the expert advisory panel 1is received.

CSHB 336 (1.4C) -2-
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March 16, 1990

Rep. Peter Goll

Alaska State Legislature
P.O. BOX V (MS 3100)
Juneau, AK 99811

Dear Rep. Goll,

In the ongoing process of keeping you 1informed as to current
developments relating to the perceived 1insurance "crisis," the
medical malpractice problem and the civil jJustice system as it
deals with that problem, the Alaska Action Trust has prepared this
informational packet for your review and consideration.

A. HARVARD MEDICAL PRACTICE STUDY - EXECUTIVE SUMMARY

The Harvard Study, carried out under contract to the State of
New York, was designed to inform the policy debate now going
on in New York and elsewhere about how society can best deal
with its medical injuries and malpractice.

The study had four principal components:

1. A population based measure of the incidence of injuries
resulting from medical interventions, <called "adverse
events,” and a determination of the percentage of such
events that resulted from Ffault or negligence of the
physician or other provider.

2. A determination of the percentage of adverse events, both
negligent and non-negligent, that 1led to <claims and
suits. In addition, information about the numbers of

claims and suits bypatients in whose hospital records
no evidence of injury were found.



3. Measures of the costs of medical expenses, lost wages,
and lost household production to the victims of medical
injuries and to their families, and their compensation
for such losses under current legal systems.

4. Estimates of the degree to which vaiiations in the threat
of litigation affected the incidence of adverse events.

This study is the most comprehensive analysis yet made of the
malpractice issue, and is certain to be used by policy makers
nationwide to address one of medicine®s most troubling
problems. Howard Hiatt of the Harvard School of Public
Health, the chief scientist on the study, said its findings
broadly reflected the situation 1in hospitals around the U.S.

Sidney Wolfe, director of the Health Research Group, a
Washington consumer advocacy organization, said the study
sugges-1* that nationwide 89,890 people die annually because
of medical malpractice inside hospitals.

Among the study"s other findings:
* 3.7% of patients sustained a disabling injury while they
were in the hospital, or about 99,u00 out of 2.7 million

hospital admissions in 1984.

* 28% of injuries - representing 27,000 patients, or 1% of

all admissions - resulted from negligent care Most
cases were minor: 57% of patients recovered within a
month and 70% within six months. But 14% of patients,

or about 14,000, died from injuries.

* About 16 times as many patients suffered an injury from
negligent <care as received compensation by filing
malpractice suits. Only 2% of the patients that suffered
a negligent injury actually filed a claim, the study
said.

The Trust office has copies of the 1,000 page report. If you
are 1interested 1in obtaining a copy, please call the Trust
office at 258-4040.

BACKGROUND INFORMATION ABOUT THE NY STUDY

This 1information sheet provides a brief overview of the
Harvard Study and addresses the issue of a no-fault approach
to medical negligence claims, which the Harvard Study

advocates.



ARTICLE BY RUSS M. HERMAN, PRESIDENT, ASSOCIATION OF TRIAL
LAWYERS OF AMERICA

This article demonstrates that escalating medical costs are
not due to lawyer action on behalf of injured patients. While
the debate on medical negligence has often focused on the
number of claims filed or the size of jury verdicts or the
cost of the litigation, the real scandal 1is how much of it
actually occurs and the danger it poses to the unwitting
health-care-consuming public.

STATEMENT BY RUSS M. HERMAN CONCERNING NY STATE MALPRACTICE
INCIDENCE

In response to the Harvard Study, Russ Herman provided this
statement.

OCTORS IN DISTRESS™

This 3-part series appeared in the NEW YORK TIMES. February
18 through February 20, 1990. The series illustrates the
dramatic changes 1in medical practice which have shattered the
profession, leaving many doctors deeply demoralized; the loss
of autonomy and increased regulation which is sapping doctors
morale; and a doctor-patient relationship of warmth and caring
replaced by distrust and leeriness.

NEWS ARTICLE FROM THE WALL STREET JOURNAL - MARCH 1, 1990

The topic of this article is the Harvard Study. It provides
an excellent overview of the study. It also includes some
brief commentary from members of the health community.

"INSURANCE CRISIS AHEAD?" - ANCHORAGE TIMES. FEBRUARY 24, 1990
A U.S. House Energy and Commerce Subcommittee on Oversight and

Investigations report on insurance insolvencies portrays the
insurance industry as repeating some of the errors of savings

and loans companies. The report, titled "Failed Promises,"”
finds no evidence of a crisis immediately threatening the
existence of the property/casualty industry. At the same
time, "the same early warnings of potential disaster are
abundantly evident, as they were five years ago in the thrift
industry," the report asserts. "If such warnings are not
heeded, the 1insurance industry and the nation could face a
solvency crisis rivaling the savings and loan situation,” it
states.

The report goes on to poir.t out weaknesses in the present
system of state solvency regulation. Frequently used are such
terms as "colossal mismanagement,”™ "abandoning ship"™ and
"giving away the underwriting pen."

3



are now available. If

* Copies of the report "Failed Promises"
report, please call

you would like to receive a copy of the
the Alaska Action Trust office at 253-4040.

your staff have any questions about any part of this

If you or
please contact the Alaska Action Trust office

informational packet,
at 258-4040.

Sincerely,

Debra Gravo
Executive Director

dch/encl.



PATIENTS, DOCTORS, AND LAWYERS:
MEDICAL INJURY, MALPRACTICE LITIGATION, AND PATIENT COMPENSATION

IN NEW YORK

A Report By the Harvard Medical Practice Study
To the State of New York

Copyright 1990, President and Fellows of Harvard College
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GLOSSARY

ADVERSE EVENT - an unintended injury caused by medical management

rather than by the disease process. The injury 1is sufficiently
serious to lead to prolongation of hospitalization or temporary or
permanent impairment or disability in the patient. To be judged

an AE, there must be a composite AE score of greater than 3.5.
Close-call adverse events are cases with scores of 3.0 to 4.0.
Low-threshold adverse events are cases with averaged scores greater

than 1.0, up to and including 3.5.

CAUSATION - the attribution of a patient®"s disability to medical
management rather than to the disease under treatment. The
causation score reflects the reviewer®s confidence in his/her
judgement that medical management, rather than the disease process,

caused the adverse event

CLAIM - a demand by a patient for compensation for injury and
financial loss arising out of medical care

IATROGENIC - any adverse condition in a patient resulting from
treatment by a physician or surgeon

IBNR CLAIM - an "incurred but not reported” claim. The patient has
suffered an injury for which he will eventually file a claim, but
the provider has not recognized and reported the incident.

INDEX HOSPITALIZATION - the hospital discharge sampled in the study

NEGLIGENCE - a failure on the part of the physician to provide
reasonably careful treatment , i.e. treatment that normally should
be expected from the practitioner usually caring for this kind of
disease in the particular year in which the care was provided. In
the Medical Practice Study, an average score of greater than 3.5

NO-FAULT - provides compensation for all injuries caused by medical
management, 1idrrespective of fault

NO-LIABILITY - a system whereby injured patients would pursue
redress through the same public and private systems of 1loss
insurance that are available to victims of any other disabling

injury.
OBSERVATION or POTENTIAL CLAIM - a physician or hospital report to

an insurer or agent that a bad outcome has occurred and might
become the subject of litigation

POTENTIALLY COMPENSABLE EVENT - term used by U»e Medical Insurance
Feasibility Study to designate a disability caused by health care

management

RELIABILITY - the reproducibility of a judgment. One measure comes
from comparing the scores of multiple reviewers of the same medical

record.



GLOSSARY, continued

SELF-WEIGHTING DESIGN - each observation in the sample represents
the same number of discharges. Raw rates and ratios calculated for

the sample apply to the population.

SUIT - litigation in court

TORT LAW - compensation provided only for those injuries caused by
substandard or negligent medical management

TWO-STAGE CLUSTER DESIGN - first, a random selection of hospitals
(clusters) and second, a random selection of records within each

chosen hospital

UNIVERSITY TEACHING HOSPITAL - 13 facilities 1in New York State
designated by the state®s medical schools as their primary clinical
centers. Affiliate teaching hospitals are remaining hospitals with
a minimum of 5 approved residency programs and 5 specialty
hospitals with large numbers of residents on the staff.

VALIDITY - an estimate of the truth in a judgment. Measured by

comparing judgments made with two or more methods. Construct
validity is assessed by comparing one measurement process to
another. The content validity of a process is evaluated by asking

xperts to examine it and to comment on its appropriateness.



&CRONYH9

ACOG - American College of Obstetricians and Gynecologists
AEAF - Adverse Event Analysis Form
AHA - American Hospital Association
AMA - American Medical Association
CMA - California Medical Association
DDA - Discharge Data Abstract
DOH - Department of Health
DRG - Diagnostic (or Diagnosis) Related Group
HANYS - Hospital Association of New York State
JCAH - Joint Commission on Accreditation of Hospitals
MDC - Major Diagnostic Category
MLMIC - Medical Liability Mutual Insurance Company
MM - medical management
MMIA - Medical Malpractice Insurance Association
" - Metropolitan Statistical Area
3 - National Association of Insurance Commissioners
NYHHC - New York City Health and Hospitals Corporation
OPMC - Office of Professional Medical Conduct
PCE - potentially compensable event
PRO - Peer Review Organization
PSU - primary sampling units
SPARCS - Statewide Planning and Research Cooperative System
SU - sampling units
UBF - Uniform Billing Form



February 1990

PREFACE

Concern about the medical malpractice problem and the tort
litigation system as it deals with that problem led the then Deans
Howard Hiatt of the Harvard School of Public Health and James
Vorenberg of the Harvard Law School to bring together certain
members of their faculties to form the Harvard Medical Practice
Study in 1984. The complexity of the issues confronting
legislative and executive bodies of government as well as the
courts, physicians, lawyers, and society itself, and the paucity of
facts that could illuminate those issues required the participation
of members of both faculties and others if a comprehensive research
program were to be carried out. An equally important requirement
for such work was the sponsorship of a state government prepared to
open to investigators hospital records, 1insurance records, and the
participation of administrative units of hospitals, physicians, and

several state and municipal agencies.

Benjamin Barnes and Harvey Fineberg of the School of Public
Health and Paul Weiler of the jlaw School were members of the
original study group. Weiler, who is also Chief Reporter of the
American Law Institute®s Tort Reform Project, has continued to
serve as a principal architect and investigator. After Fineberg
replaced Hiatt as Dean, he asked Hiatt, who is Professor of
Medicine and whose background included nine years as Physician-in-
Chief at a Harvard teaching hospital, to become a member of the

group in 1985.

As tho scope of the Study broadened, several colleagues from a
range of disciplines joined it. William Hsiao, an economist at the
School of Public Health, helped in the planning phase. Russell
Localio, a lawyer-statistician, then Director of Research at the
Risk Management Foundation, was recruited to manage the project and
to work on medical record review design and execution and claims
data analysis. Ann Lawthers, a health policy analyst who was at

Boston University, was initially administrative director and later



Preface Preface - 2

coordinator and designer of the provider studies. Troyen Brennan,
a lawyer-physician, member of the Division of General Medicine and
Primary Care at Brigham & Women®"s Hospital, and a Lecturer at the
Law School, became a senior member of the physician-reviewer group
and a contributor to the provider studies. William G. Johnson, an
economist at the Maxwell School of Syracuse University, assumed
responsibility for the patient interview phase of the study. Nan
Laird, a statistician at the School of Public Health, took charge
of statistical design and methodology. Ken Thorpe, an economist at
the School of Public Health, joined in the deterrence studies. Sol
Fleishman and Howard Frazier, both internists, and Lucian Leape,
and Lynn Peterson, both surgeons, were recruited to serve as senior
physician reviewers for the record review portion of the study. In
1988, Leape, formerly chairman of the Department of Pediatric
Surgery, Tufts Medical School, replaced Barnes as leader of the
record review, and Joseph Newhouse, a health economist, formerly
Director of the RAND-UCLA Center for Health Financing Studies and
the new McArthur Professor and head of Harvard®"s Division of Health
Policy Research and Education, replaced Hsiao as leader of the

econometric study. Liesi Hebert, an epidemiologist, joined the

research team in 1989.

Consultants to the project included:
Floyd J. Fowler, Jr., Director of the Center for Survey Research,

University of Massachusetts, who helped in planning the design of

the hospital record survey.
Graham Kalton, Chairman of the Department of Biostatistics at the

University of Michigan, who worked on the analysis of the survey
sample.

Ruth Kilduff, Risk Manager at New England Medical Center, who
helped design the survey on hospital injury prevention activities.
Donald Rubin, Head of the Department of Statistics at Harvard
University, Alan Zaslavsky, Lecturer 1in Statistics, who assisted

with the analysis of deterrence, and Theresa Dailey, who provided

computational assistance for Chapter 10.

Members of the Medical Practice Study office who provided
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invaluable assistance during all phases of the study included:

Sybil Carey, who provided administrative direction; Elaine Gebhardt
and Steven Marcus, who assisted with computation and data
management; Chris Braudaway-Bauman, Wendy Vander Hart, and Robert
Chaufornier, who provided secretarial assistance; and Roger

Dempsey, who filed endless boxes of adverse event forms.

From the Metropolitan Studies Program, Maxwell School, Syracuse
University, the following individuals assisted with the report:
Bruce L. Riddle, academic computing specialist; Esther Gray and
Martha Bonney, secretaries; Mary C. Daly, graduate research
assistant; Linda McCarthy, research assistant; Robert Guell,

programmer.

A team from Mathematica Policy Research, 1Inc, of Princeton, New
Jersey, under the leadership of Richard Strouse, carried out the

patient interviews - often under extremely difficult conditions -

very skillfully.

Support for the exploratory stages of the research came from the
Klingenstein Fund of New York and a grant from the Risk Management

Foundation of the Harvard Medical Institutions.

The relationship with the New York State Legislature and
Department of Health under its Commissioner, Dr. David Axelrod, has
been especially important. The Department®s impartiality and
commitment were crucial to that relationship, for the areas of
medical malpractice and tort reform have been in urgent need of
facts gathered and analyzed with methods that are scientifically
sound. Also essential was the State®s grant of complete
confidentiality of information collected and the protection by New

York law against subpoena of data.

Members of our group began with different views of the most
promising ways to achieve reform. Some so regarded 1increased tort
litigation, while others favored "no-fault"” or other approaches.

But as 1is necessary for every scientific enterprise, all agreed
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that our function was to gather the best possible empirical
information. We emphasize this point for it has been suggested by
some that the Study "set out to prove that one approach was better
than another. Rather, we believe we have succeeded in our goal- to

gather unbiased information which will help inform and elevate the

ongoing debate.

4



February 1990

EXECUTIVE 8UHMAJRY

Introduction

The Harvard Medical Practice Study, carried out under
contract to the State of New York, was designed to inform the
policy debate now going on in New York and elsewhere about how
society can best deal with its medical injuries and malpractice.
To do so, we had to understand and isolate the key issues and
assumptions that divide the protagonists of the current tort
system, a reformed tort system, and no-fault alternatives. We
have not prejudged the feasibility of any such no-fault program
for injured patients, nor have we endorsed the criticisms that
are made about present day malpractice litigation. Rather, we
believe we have provided relevant empirical data that will permit
informed judgments and sound policy-making concerning this

complex area.

The Study had four principal components:
1. A population based measure of the incidence of injuries

resulting from medical interventions, which we called "adverse
events,” and a determination of the percentage of such events
that resulted from fault or negligence of the physician or other

provider.
2. A determination of the percentage of adverse events,

both negligent and non-negligent, that led to claims and suits.
In addition, we obtained information about the numbers of claims

and suits by patients in whose hospital records we found no

evidence of injury.
3. Measures of the costs of medical expenses, lost wages,

and lost household production to the victims of medical injuries

and to their families, and their compensation for such losses

under current arrangements.
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4. Estimates of the degree to which variations in the
threat of litigation affected the incidence of adverse events,

The following summarizes some of our methods and major findings.

|. The incidence of adverse events
The hospital medical record review was key to estimating the

incidence of adverse events associated with medical management
The record review focused on two critical issues: causation and
negligence. We asked, "Was the patient's condition attributable
to medical management rather than to the disease under treatment
(causation)? Was negligence involved?"

In addition to establishing causation and negligence, we
determined where injuries occurred, the types of injury and then
the magnitude of disability experienced.

The review was conducted by teams of trained medical record
administrators and nurses for the screening phase, and board-
certified physicians for the physician-review phase.

Methods were devised to resolve the logistic problems that
arose because of the infrequency of adverse events: we found
efficient and reliable ways to sift through thousands of medical
records to find the few that indicated the patient disability
caused by medical management. We also developed ways to deal
with the methodologic problems that arose: the medical recoroa
administrators had to make valid judgments regarding the presence
of screening criteria and physicians had to make valid and
reliable judgments about whether a patient's injury resulted at
least in part from medical management, and, if so, whether
management failed to meet a standard of medical care.

In order to make our results generalizable to the entire
population of hospital discharges in New York, we drew a
probability sample of more than 31,000 hospital records. Our
ability to obtain such a sample was made possible by the



Executive Summary 3

availability of 'the Statewide Planning and Research Cooperative
System (SPARCS) data system. The basic sampling design of the
Study was an implicitly stratified, systematic, two-stage cluster
sample of discharges. We first selected hospitals with
probabilities proportional to the number of non-psychiatric
discharges and then secured the cooperation of all 51 hospitals
selected. Records within hospitals were selected with three
different sampling frequencies determined by patient age and
diagnosis-related group (DRG). Using SPARCS information on
patient discharges, we drew a sample with a distribution that
conformed closely to the population on important hospital and
patient characteristics.

We analyzed 30,121 (96%) of the 31,429 records selected for
the study sample. After preliminary screening, physicians
reviewed 7,743 records, from which a total of 1,133 adverse
events were identified that occurred as a result of medical
management in the hospital or required hospitalization for
treatment. Of this group, 280 were judged to result from
negligent care. Weighting these figures according to the sample
plan, we estimated the incidence of adverse events for
hospitalizations in New York in 1984 to be 3.7%, or a total of
98,609. Of these, 27.6%, 27,179 cases, or 1.0% of all hospital
discharges, were due to negligence.

Physician confidence in the judgments of causation of
adverse events spanned a broad range, but only 1.3% of all
discharges were in the close-call range (defined as a confidence
in causation of just under or just over 50-50). An even smaller
fraction, 0.7% of discharges were close-call negligent adverse
events, but they constituted a larger proportion of total
negligent adverse events.

The majority of adverse events (57%) resulted in minimal and
transient disability, but 14% of patients died at least in part
as a result of their adverse event, and in another 9% the
resultant disability lasted longer than 6 months. Based on these
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figures, we estimated-that about 2,500 cases of permanent total
disability resulted from medical injury in New York hospitals in
1984. Further, we found evidence that medical injury contributed
at least in part to the deaths of more than 13,000 patients in
that year. Many of the deaths occurred in patients who had
greatly shortened life expectancies from their underlying
diseases, however. Negligent adverse events resulted, overall,
in greater disability than did non-negligent events and were
associated with 51% of all deaths from medical injury.

Risk factors

The risk of sustaining an adverse event increased with age.
When rates were standardized for DRG level, persons over 65 years
had twice the chance of sustaining an adverse event of those in
the 16-44 years group. Newborns had half the adverse event rate
of the 16-44 years group. The percent of adverse events
resulting from negligence was increased in elderly patients. We
found no gender differences in adverse event or negligence rates.
Although the rates were higher in the self-pay group than in the
insured categories, the differences were not significant, Blacks
had higher rates of adverse events and adverse events resulting
from negligence, but these differences overall were not
significant. However, higher rates of adverse events and
negligent events were found in hospitals that served a higher
proportion of minority patients. At hospitals that cared for a
mix of white and minority patients, blacks and whites had nearly
identical rates.

Adverse event rates varied 10-fold between individual
hospitals, when standardized for age and DRG level. Although
standardized adverse event and negligence rates for small
hospitals (fewer than 8,000 discharges/year) were less than for
larger hospitals, these differences were not significant.
Hospital ownership (private, non-profit, or government) also was
not associated with significantly different rates of adverse
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events. The fraction of adverse events dueto negligence in
government hospitals was50% higher than in non-profit
institutions, however, and three times that in proprietary
hospitals. These differences were significant. The
standardized rate of adverse events in upstate, non-MSA hospitals
was one-third that of upstate metropolitan hospitals and less
than one-fourth that in New York City. These differenceswere
highly significant. The percentof adverseevents due to
negligence was not significantly different across regions. Non-
teaching hospitals had half the adverse event rates of university
or affiliated teaching hospitals, but university teaching
hospitals had rates of negligence that were less than half those
of the non-teaching or affiliated hospitals.

The nature of adverse events

Nearly half (47%) of all adverse events occurred in patients
undergoing surgery, but the percent caused by negligence was
lower than for non-surgical adverse events (17% vs 37%). Adverse
events resulting from errors in diagnosis and in non-invasive
treatment were judged to be due to negligence in over three-
fourths of patients. Falls were considered due to negligence in
45% of instances.

The high rate of adverse events in patients over 65 years
occurred in three categories: non-technical postoperative
complications, complications of non-invasive therapy, and falls.
A larger proportion of adverse events in younger patients was due
to surgical failures. The operating room was the site of
management for the highest fraction of adverse events, but
relatively few of these were negligent. On the other hand, most
(70%) adverse events in the emergency room resulted from
negligence.

The most common type of error resulting in an adverse event
was that involved in performing a procedure, but diagnostic
errors and prevention errors were more likely to be judged
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negligent, and to result in serious disability.

The more severe the degree of negligence the greater the
likelihood of resultant serious disability (moderate impairment
with recovery taking more than six months, permanent disability,

or death).

2. Litigation data
We estimated that the incidence of malpractice claims filed

by patients for the study year was between 2,967 and 3,888.

Using these figures, together with the projected statewide number
of injuries from medical negligence during the same period, we
estimated that eight times as many patients suffered an injury
from negligence as filed a malpractice claim in New York State.
About 16 times as many patients suffered an injury from
negligence as received compensation from the tort liability
system.

These aggregate estimates understate the true size of the
gap between the frequency of malpractice claims and the incidence
of adverse events caused by negligence. When we identified the
malpractice claims actually filed by patients in our sample and
reviewed the judgments of our physician reviewers, we found that
many cases in litigation were brought by patients in whose
records we found no evidence of negligence or even of adverse
events. Because the legal system has not yet resolved many of
these cases, we do not have the information that would permit an
assessment of the success of the tort litigation system in

screening out claims with no negligence.
Confining our analysis to the adverse events that involved

strong or certain evidence of negligence, however, we estimate
that 12,859 injuries from medical negligence did not lead to
malpractice claims. Of these injuries, 221 (2,833) occurred in
patients under age 70 years who suffered moderate or greater
incapacity. Our projections suggest that if this group of
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patients had litigated, the malpractice claims frequency for year
1984 would have increased by 75%.

3. Economic Consequences of Medical Injury

Having documented from the medical records survey which
patients were injured, and from the litigation survey which
patients filed tort suits, we used the patient survey to
determine from the patients themselves what losses they suffered
as a result of these injuries and what compensation they received

from non-tort sources. For that purpose we divided our patient
sample into five categories — worker, homemaker, child, retired,
and disabled — and assembled data about lost wages and fringe

benefits, medical costs, lost household production, and levels of
physical and functional impairment. Our data for that final
category have not been analyzed for this Report.

We faced two major difficulties in this survey. First, we
had to locate, in 1989, people who had been hospitalized in 1984
in order to interview them about their experience since 1984. |In
fact, we were successful in finding and interviewing 71% of all
injured patients, a response rate which is quite respectable for
a survey of this type.

Our second problem was how to disentangle the effects of the
adverse event itself from those that were properly attributable
to the underlying illness, which itself would naturally be
expected to entail considerible medical costs, time off work, and
inability to perform normal household tasks. Two different
strategies were devised for this purpose. One was to interview a
control group of uninjured patients who were matched with our
"experimental” group on the relevant dimensions, thus permitting
econometric analysis of the precise difference which the
latrogenic injury made in the aggregate economic experience of
the two groups. While we have collected all the data for the two
groups, we have not completed this analysis for purpose of

presentation in this Report.
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Instead our primary focus has been on an alternative method
— estimating the compensable losses that might be paid under a
hypothetical no-fault plan in which each patient's experience was
assessed individually (as would have to be done in a real no-
fault program), and then totaled. For that purpose we had to
make a number of assumptions about program design: two important
ones are noted here. First, all financial losses and
compensation received during the first six months from hospital
admission were deleted. These short-term losses are likely
reimbursed from other sources (e.g., sick pay for time off work).
Further, this reduces the number of cases in which disentangling
the effect of the injury from the ’'.nderlying illness may be very
difficult. Second, we assumed that a no-fault patient
compensation scheme would involve a second insurer, standing
behind primary sources of general medical or disability

insurance.
Our key findings with respect to these two criteria were
that the bulk of disabilities were of short duration — e.g., 42%

of absences from work lasted for less than a month and 76% lasted
less than six months. However, the average economic losses were
much larger in the smaller number of more serious or fatal
disabilities. With respect to these longer-lasting disabilities,
more than 85% of the medical bills were covered by some form of
health insurance, but only 20% of the lost earnings, and no

detectable portion of lost household production.
our ultimate finding is that the present discounted value of

the net compensable losses (past and future) suffered by patients
injured in New York hospitals in 1984 amounted to $894 million
(in 1989 dollars). These compensable losses consisted of $285
million in lost wages and fringe benefits, $103 million in
uninsured medical costs, and $506 million in lost household
production (the latter having been valued at the market wages
earned by the working women in our patient cohort).
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To provide some perspective for these figures, the
malpractice premiums paid by New York doctors and hospitals in
1988 amounted to $850 million. When one includes the amount
spent by self-insured hospitals and the health care
organizations, the total malpractice insurance burden is over $1
billion. However, those tort costs incorporate two major factors
not reflected in our estimate. One is damage for pain and
suffering, which typically are not compensated under no-fault
programs. The other component i& administrative and legal
expenses which definitely would be a significant factor over and
above the patient's economic losses. The administrative share of
claims costs in no-fault workers compensation is usually
estimated to be around 20%, though we believe it would be
somewhat higher for no-fault patient compensation.

Since the sample of injured and interviewed patients in our
different categories was rather small despite the relatively
large sample of 31,000 hospitalizations, the confidence intervals
surrounding our point estimates are large: the figures might be
as much as 50% less or 100% more than those presented.. On the
other hand, the estimate of net wage losses and medical costs —
these being the items typically covered by a no-fault scheme, and
even then not in full fault - totalled just $335 million. Thus,
there is considerable room within the current tort "envelope" to
adjust even for an outcome at the highly improbable outer [im it
of these confidence estimates.

4. Malpractice Litigation and Deterrence

We examined the presumed deterrent effects of the tort
system in two ways — a series of physician surveys as well as an
econometric study that compared the rates of adverse events and
negligent adverse events, on the one hand, with the threat of a
claim on the other.

The physician surveys revealed that the overall perceived
risk of being sued in a given year was 20%, approximately 3 times
the actual risk of being sued. The perceived risk of suit for
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negligent care was about 60%, a figure substantially greater than
the actual risk of litigation from injuries caused by negligence.
Additionally, perceived risk was significantly greater for high-
risk specialties such as obstetrics, orthopedics and neurosurgery
and for physicians in Nassau and Suffolk counties, lending
credence to the responses.

Physicians who perceived themselves to be at greater risk of
suit said that in the past ten years they had ordered more tests
and procedures and reduced their practice scope more than had
their colleagues with perceived risk.

The tort system's deterrence signal to physicians appeared
mixed. For example, physicians often considered the severity of
punishment to depend on whether a case went to trial or whether

the media publicized it. The evidence was not clear, however, on
whether the severity of the punishment and the actual
transgression were related: most physicians perceived their

suits as having arisen from circumstances beyond their control.
Many seemed to believe that ths threat of the tort system was too
broad and lacked specificity.

Although physicians believed they practiced medicine
defensively, they did not report long-term changes in their
practice patterns as the result of a specific suit. Thus, it was
not clear whether defensive medicine resulted from the
malpractice environment or from other factors such as advances in
the science and technology of medicine, changes in societal
expectations as to what constitutes an appropriate level of care,
or changes in Peer Review Organization (PRO), state and hospital
requirements, or a combination of factors.

Another important finding concerned physician attitudes
about iatrogenic injury and negligence. Physicians tended to
equate & finding of negligence with a judgment of incompetence.
Thus, although willing to admit that all doctors make mistakes,
physicians were often unwilling to label substandard care as
negligent and were opposed to compensation for iatrogenic injury.
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The final part of our study examined the relationship
between variations in laims rates and variat'jnsin cost and in
injury rates in the sample of study hospitals. We found some
evidence that total cost per discharge was greater in hospitals
that faced higher claims rates, although the relationship that we
estimated was sensitive to how we specified the relationship.
Even conceding that there is an effect on cost, however, does not
tell us whether the effect is good or bad. On the one hand,
greater efforts to prevent injuries or ameliorate the
consequences of those that occur may well require greater
resources. On the other hand, additional resources in response
to a greater threat may simply represent wasteful defensive
medicine and not contribute to a reduction in patient injuries.

The important test, therefore, is whether hospitals that
face higher claims rates actually do exhibit lower injury rates.
We find no evidence that they do, but the precision of our
estimates is not good, and we cannot rule out the possibility
that there are in fact substantially reduced rates of injuries at
the hospitals in our sample with higher claims rates. More
specifically, the point estimate relating injuries to claims is
actually positive in most specifications and never close to
significantly negative. However, the confidence intervals around
tho coefficient include values that would demonstrate substantial
deterrence.

We illustrate how our data cannot rule out a substantial
deterrent effect by choosing one of the relationships we
estimated, that for the probability that an adverse event is
negligent, controlling for a number of other hospital
characteristics. The point estimate of the claims variable is
slightly positive; however, if we reduce the point estimate by
approximately one standard error, it shows substantial
deterrence. In quantitative terms, the reduced estimate would
suggest that, other things equal, hospitals in the highest
quartile of claims rates would have about 24* fewer negligent
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events (conditional upon an adverse event) as those in the lowest
quartile.

Moreover, there may be a bias in our results toward showing
no deterrent effect. Our goal was to determine whether there s
a negative relationship between claims rates and injuries, but
hospitals and physicians that have higher injury rates may have

more claims filed against them. This possible positive
relationship between injuries and claims would tend to mask any

true deterrent effect. We have tested for this bias and do not
find any evidence of it, but our test could simply be failing to

detect it.
Finally, even if we had been able to conclude that our data

ruled out all but a negligible deterrent effect, we could not
conclude that abolishing the tort system would have no effect on
injury rates. All the hospitals in our sample faced some threat
of a claim if an injury occurred, and the most we could hope to
learn was the effect on injury rates of variation in that threat.
Abolishing the tort system could reduce that threat to zero
(depending on what, if anything replaced it), and we cannot learn
from our data what the effect of that might be.
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BACKGROUND INFORMATION ABOUT THE NY STUDY

Malpractice Incidents/Scope;

Study Year - 1984

Number of Discharges Reviewed - 31,429 discharges selected to represent the state
Popul_atmn in terms of race, payer class, age, sex, and type of hospital (urban, rural,
eaching and non-teaching, for-profit and not-for-profit, municipal and non-municipal), but
limited to acute, short-term care hospitals.

Only 30,195 records, were located from the review sample, and another 74 records
were not réviewed bg physicians and thus the total number of discharges reviewed by the
researchers was 30,121,

There were 2,671,863 (rounded to 2.7 million in the report) - _bawes inN.Y. during
1984, thus the study examined about 1 in 86 of the total discharge in N.Y.

51 hosPitals were selected (out of about 270 eligible under the study's criteria) as the
sample base from which to review the patient discharge records.

Physicians were used to determine "adverse events" and "negligent adverse events",

. The physicians found 1.133 "adverse events" ("AE") after a review of the 30,121
discharge records.

Of the 1,133 AE's\ 28D were judged "negligent AE's"

After "weighting these numbers” based on the sample size, the researchers estimated
from the study sample that 3.7% of all hospitalizations in NY resulted in AE's, which the
Harvard team calculated to be 98,609 adverse events in NY in 1984. Of the 3.7% (98,6091
AE estimate, 27.6% of those AE 's (which can also be characterized as 1% of al
discharges) were caused b neqh ence. In raw numbers, the 27.6% Lor 1% of all discharges)
was calCulated to be a tofal ot 27.177 negligent AE's in New York for 1984,

Of the estimated 27,177 negligent AE’s, 6985 were deaths and 877 would result in
permanent impairment (greater than'50% disability).

Litigation Figures;

The study estimated that a range of 2,967 to 3,888 claims are filed per year in N.Y
fn.b.. the estimate of negligent AE's was 27,177); claims are not br definifion limited
excluswelﬁ to lawsuits. Only 47 patients in the entire sample filed malpractice claims and
eight of those were judged to be among the negligent AE's.

It was estimated that about 1 in eight negligence victims would file a lawsuit and
only half of those (about 11in 16) are likely to receive compensation.

Claims per Bh_ysician were reported to have declined from 8.4 per 100 physicians in
1975 to 7.3 per 100 in 1984, according to data the Harvard Study team looked &



Background:

Not all of the Harvard study is positive. The authors are clearly in favor of a no
fault approach to medical negligence claims and argue that the tort”system is not an

effective deterrent.
No Fault/Deterrence

Readers of the report should be aware that the study advocates adoption of a no
fault scheme. |ts reasonmg IS that a large number of cases presently do not enter or go
uncompensated under the Tort system and this, therefore, suggests the need for a broader

system like no-fault,

_ The re?ort rather blithely glosses over what this kind of no fault system would look
like or cost, although it says it might cost about what the present tort system costs.

~In addition, the report ar%ues that the tort system is not a very strong deterrent,
since, in part, insurance ameliorates the impact of négligent behavior fo the actor.

Possible Responses to the Report's No Fault Recommendations

Should you be ﬁresented with an argument suggesting the adoption of medical
malpractice no“fault schemes we recommend-the following types of response:

1. All cases, small and large, are worthy of compensation. Don't talk about how
lawyers can only afford to litigate Serious cases under the present system. Nor.do you want
to Sound like )Fou advocate “more litigation, although it is clear more victims need to
somehow be informed of their rights.

2. Suggest that it is hard to believe a no fault scheme would not cost mgmﬂcantly
more than the present tort system. The N.Y. figures show there would be a 7-fold increase
in claims and a 15-fold increase in claimants Treceiving comfoensatlon. These claim and
compensation estimates assume that a no fault system would be able to easily sort out
compensable events, presumably negligent and/qr adverse events, from mere bad results,
not an easy task. It is quite likely every unanticipated bad occurrence would result in a
claim under a true no fault scheme and, therefore, run the cost way above the current tort

system. _
Possible Responses to the Deterrent Argument

1. The tort srst,em’s true deterrent effect must be multiplied through the entire
medical community to judge its full impact. Every time an insurer sends out a notice to
hospitals or providers about a risk or potential litigation threat, or a review committee
adopts new hospital procedures to reduce the risk of negligence, the hidden hand of the tort
system is operating in a way no study can easily measure.” All these hidden decisions need
to be factored in weighing the true deterrent effect of the tort system, To bring in a no
fault scheme will increase the incidents of malpractice in that the’ medical community will
eventually lose the incentive to keep developing safer procedures in the hospital or clinical
setting. We can not really measure how much more negligence would have occurred had

the tort system not been n place.

2. Perhaps an alternative dispute system, such as a mediation plan grafted onto the
tort system, can be devised to encourage smaller cases or any_ other claims which presently
do not enter the system, to find their way into the compensation structure with a minimum
disruption to the existin Ie%al structures with its well-established rules. Such a plan retains
the deterrent effect of the tort system.
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The Harvard Study Or
Why the AMA Must
Change Its Tune

F o Or many years, the American
Medical”Association has tried to
sing and dance the American

eople ouf of the right to tnal by JUYY,

he dance takes the form of an old

“ two-step” to the melody of “Waltz

Me Around Again, Willie."

For years, Physmlans_have trilled that
medical neg |g?ence suits drive up the
cost of medical care. However, in recent
vcars many publications have, reported
that factors other than lawsuits arc re-
sponsible for the mc_reasm? cost of med-
ical care in the United States.

e The lanuarv 10 1990 wall stira
Journal reported that the hospital con-
struction hgom, which has created
thousands of empty hospital beds, has
increased medical Costs.

e The January' 9, 1990 Financial
world reported that “a truly astonishing
percentage of the S650 hillion annuallr
spent on"health care is wasted, the result
of unnecessary surgery, unnccdcd diag-
nostic procedures, and puffed up bills.”

 The August Times-

Picayunc feported that doctor-owned

labs cam lavish prafits. ApP,rommately

aquarter of the nation’s meffical labs are
wholly or partly owned by referring
doctors.

« The November 7, 1989 New Tork
Time: reported that the number, of
surgeons was expanding more rapidly
than the number of operations. Dr.
John Bunker, a Stanford University
anesthesiologist, was reported as saying
that with théir extra time surgeons *do
a certain amount of primary Care, They
schedule an extra visit. They ovcrtreat.

It is clear that for the [ast 25 years
health-care providers and insurers have
|ulled state legislators, federal regulators,
{ournallsts, and patients into believing
hat escalating medical costs were dué
to lawyer action on behalf of injured
patients. One wonders whether the
cditonal staffs of major newspapers and
magazines read the objective reports
they pnnt in their own’ publications.

The second step in the two-step is to
lead the public to helieve that there is
actually relatlvelr little medical negli-
gence.”In an article in the American
JournalofLaw C" Medicine (V0I. 10 No.
2), B. Abhott Goldberg says that the
Peer review process began as a device to
Pro,tect physicians from testifying against
heir will in negligence suits and now
thlls process condones a conspiracy of
silence.

The May 26, 1989 Journal of the
American Medical Association I€POrted a
study of doctors at a teaching medical
Insricunon in which the researchers tned
to determine how honest doctors would
be in.various circumstances. One ques-
tion involved a patient who received a
fatal dose of medicine—10 times the
amount presenbed. Fifty-five percent of
the doctors said they would tell the
truth about the error; 40 percent said
they would stretch the truth by fabricat-
ing'stories to cover it up (5 pércent did
not indicate what they would dq). .

As Dr. Harvey Wactisman said in his
August 25, 1989 New Torle Times Op-€d

iece, “the medical profession is unable
0 7%Ilce itself. In" 1987, there were
1700 complaints to the (New York]
Office of Professional Medical Conduct.
... Of these, only five came from the
medical societies 0f New York, The sad
fact is that doctors don’t report the mis-
conduct of other doctors. ,

Despite endless| repe,atmq_the refrain
about the cost and proliferation of law-
suits, the physician community is now
being forced to sing a different tunc—

Let’s Do the Twist.” Recendv it has
become necessary for the AMA to do
a “twist” on the truth.

A just-released study of New York
hospitals conducted by physicians at the
Harvard University Medical School puts
the truth concerning medical negligence
in pezrgpccdvc. As feported in thé Jan-
vary 29, 1990 New Tork Times. the study
found that in 1984 negligence of doc-
tors or hospital staff may have contn-
buted to 7,000 hospital deaths and
29000 injuries. The, stud_Y also found
that relatively tew victims filed, lawsuits,

There is no reason to believe that
health care in the rest of the United

TRIAL MARCH 1990

States_is much different than in New
York, The consplra(:% of silence that has
accelerated durmq the last 25 years has
been instrumental in keeping informa-
tion about negligence from victims and
surviving relatives. - Infectious-diseasc
reports, incident reports of deaths, and
peer reviews twhen they _occur? are sealed
not.only from the roubl,lc but also from
victimsand their families. As a result,
these cases arc never brought to the at-
tention of the courts. =~ |

The AMA's latest ditty is_Please
Release Me, Let Me Go.” i“Take the
Cases Qut of the System Completely
and Refer ‘em to a Panel of Medical Ex-
perts”). The AMA intends to deny
even the few who find out about negli-
gence_in hospitals the nPht to tnal oy
jury. That number wouldn’t be much
ofa hit with fair-minded, well-informed

pevcy)l.e. . .
hile the debate on medical negli-
gence has often focused on the number
ofclaims filed or the size ofjury verdicts
or the costs of the liugauon. the real
scandal is how much of it actually occurs
and the danger it poses to the unwitting
health-care-consuming Eubllc. The vic-
tim has tor too long been made the
sca?egoat in.a phony ensis that in the
Pas_ |&d physicians to"blame lawyers and
heir clients for the relatively high cost
of malpractice insurance.

Physician, Heal Thyself

ased on the new Harvard StudY, We
call upon the American Medical As-
sociatjon and individual physicians of
conscience to speak our, t0 improve
peer review, to oppose the conspiracy
0fsilence, and to afford every American
the opportunity to seek jusncc in a free
and open saciety. But it doctors want
to deny their patients and our clignts
the nght to frail redress and tnaJ by iury,
then ATLA has a ready reply: “I Won't
Dance, Don’t Ask Me."

Russ M. Herman



STATEMENT BY RUSS M. HERMAN CONCERNING NEW YORK STATE MALPRACTICE
INCIDENCE

Harvard University's study reflects a crisis of competence
in medical care today. The study dramatically confirms that the
numbers of deaths and injuries resulting from medical malpractice
are staggering, and that the medical profession is overlooking
too many instances of blundering within its ranks. Harvard's
study also confirms that the overwhelming majority of malpractice
victims never file lawsuits.

Trial lawyers believe that even one case of medical
negligence is too many. As a society, we must insist upon the
right of every American to safe, trustworthy medical care. We
must also undo the legislative obstacles that prevent the
innocent victims of malpractice from receiving fair and just
compensation through the courts for their injuries and suffering.
And we must debunk insurance industry untruths that lawsuits are
the cause of outrageously high premiums. The Harvard study
clearly shows the incidence of lawsuits to be minimal.

[t's time to put the focus where it belongs -- on the health
and safety of Americans. The study raises acute concerns about
competence in our nation's hospitals. Without a strong civil
justice system committed to protecting victims' rights, even
greater tragedies would be inflicted on this country's trusting
patients.

Russ M. Herman, President
Association of Trial Lawyers of America
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Malpractice Study Finds 7,000 Died

In New York

By Ron Winslow
staffReporter 0/The W aixStreetJournal

NEW YORK-A major new study of
medical malpractice found that 7,000 neo-
pie died in hospitals in New York state in
1984 as a result of negligent care.

The deaths were among 99,000 patients
who were injured as a resultof theirmedi-
calcare, whether due to negligence ornot.
Only a handful of patients actually filed
malpractice claims or were compensated
for their injuries. In addition, researchers
found no evidence that the current system
of addressing malpractice mainly through
the courts has prevented negligent care.

The study is the most comprehensive
analysis yet made of the malpractice is-
sue, and s certain to be used by policy
makers nationwide to address one of medi-
cine's most troubling problems. Howard
Hiatt of the Harvard School of Public
Health, the chief scientist on the study,
said its findings broadly reflected the situ-
ation in hospitals around the U.S.

"One cannot help but conclude that the
current system is failing." said David Ax-
elrod. the state commissioner of health.
"Without major reform, the system will
continue to fail."

Dr. Axelrod indicated the study sup-
ports a no-fault medical malpractice sys-
tem that would pay victims no matter
what the cause of their injury. But the
state trial lawyers association said the
stuuy shows "doctors can virtually ignore”
state regulations intended to minimize
malpractice, and maintained that the tort
system is a deterrent.

Meanwhile, Sidney Wolfe, director o.
the Health Research Group, a Washing-
ton consumer advocacy organization, said
the study suggests that nationwide 89890
people die annually because of medical
malpractice inside hospitals. Dr. Wolfe
said government should pass laws making
it a felony for a doctor to witness medical
malpractice and not report It. He also
called on physician licensing boards In
each state to act more aggressively
against dangerous doctors.

Among the study's other findings:

—37CV of patients sustained a disabling

in 1984 Due to Negligence

injury while they were in the hospital, or
about 99.000 out of 2.7 million hospital ad-
missions in 1984.

-28% of injuries-representing 27,000
patients, or 1% ofall adm issions-resulted
from negligent care. Most cases were m i-
nor: 57% of patients recovered within a
month and 70% within six months. But 14%
of patients, or about 14,000, died from inju-
ries. Researchers said negligence caused
or contributed to half the fatalities,

-Patients over age 65 were twice as
likely to be injured as those between 16
and 44 years: 70% of in-hospital injuries
thatoccurred in the emergency room were
the result of negligence. Hospitals with a
high proportion of minority patients had
higher rates of negligent injury than those
treating more white patients.

-About 16times as many patients suf-
fered an injury from negligent care as re-
ceived compensation by filing a malprac-
tice suit. Only 2% of the patients that suf-
fered a negligent injury actually filed a
claim , the study said.

Researchers estimated that the injured

patients suffered economic losses, mea-
sured in lost wages and fringe benefits,
uninsured medical costs and what they

called household production, equal to SS94
million in 1989 dollars. By comparison,
they said, the total bill for medical mal-
practice premiums paid by doctors and
hospitals amounted to about £1 billion.

Injuries ranged from falls toallergic re-
actions to medications to damage in sur-
gery. They also could result from errors in
diagnosis.

Kenneth E. Raske, president of the
Greater New York Hospital Association,
said he was skepticalofthe conclusion that
7,000 patients died from negligentcare. He
also said state hospitals have invested
more than $500 m illion since 1984 in patient
safety and quality assurance Improve-
ments. though It was too early to tell what
Impact they are having.

The four year, $3.1 million study funded
by New York State. Is based o\ a review of
31,429 medical records from patients in 51
private, nonprofit and r v rnmer’ hospi-
tals.
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By LAWRENCE K. ALTMAN
with ELISABETH ROSENTHAL

_Dramatic changes In medical prac
tice have shattered the profession,
Ileaa/mg many doctors deeply demoral
zed.

Over the past quarter-century, and
especially In the last 10 years, doctors
have seen their autonomy eroded, their
future earnings potential jeopardized,
their prestige reduced "~ and their
competence challenged b}{1 everyone
from oversight boards to hostile, liti-
gious patients. _ -

The Image of the dedicated physician
tolling long hours fortheglood of his pa-
tients Is fading fast, replaced by sal-
aried doctors whowork 9 to 5.

An Unrecognized Landscape

Doctors who finished training as late
as 1980 look at the field of medicine to-
day and say they do not recognize the
Iandscape. o

"My tather was a pediatrician and 1
grew up surrounded by doctors who al-
ways seemed to be satisfied, loved
medicine and were appreciated bg
their patients," said Dr. Scott Fox, 3
¥ears old, who practices ear, nose and
hroat surgery on Cape Cod, Mass. Dr.
Fox Is president of the Barnstable
County Medical SometKL but In six
months he will put down his scalpel and
enter law school.

Many Doctors Dissatisfied

’Tw_odyears ago, just before my fa-
ther died, he encouraged me toapply,”
Dr. Fox said. "As we talked, we real-
ized the medicine he and 1 had cher-
ished was finally dead.”

The degree of dissatisfaction among
doctors IS asa_nlshlr]glr high for adpro-
fession that is typically regarded as
one of the roost prestigious, best paid
and Imf)ortant In the nation. A survey
by Gallup for the American Medical
Association last year found that almost
40 percent of the doctors interviewed

- said that based on whit they now knew

about medicine as a career they would
definitely or probably not enter medi-

_ cal school If they had @ career choice to

make again. _
Many who study tha medical profes-

- sion believe that doctors brought tha

changes in the profession on” them-
selves, said Prof. Uwe Reinhardt of
Princeton, an expert to health care eco-

edicine B
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Doctors in Distress

First of three articles.

nomlcs. "Physicians have lived like
kids In a candy store," he said. "We,
the payers, want the key back."

Young Americans pondering career

choices  apparently have their own
reservations; applications to medical
school have dropped 25 percent over
the past five years.
_ When the AM A newspaper, Amer-
ican Medical News, asked doctors last
Kear to describe how their practices
ad changed In the 1980's, "The ques-
tion struck a nerve," the newspaper
said. "Dozens of physicians responded
with lengthy, heartfelt reflections,"
many of them expressing frustration
with'the changes In their profession."

Dr. Richard Short, a pediatrician in

Continuedon Page 31 Column |

H They Could
Dolt Again ...

Doctors were

asked whether

they would go to _
medical school Hthey were in
college now, knowing what they
now know about medicine.

From a survey or 1,004 dactors
interviewed by w phone inJanuary
and February“1989. Tha survey waa
condctad by tw GaBup Organization
tor tra American Medical Association.

TWHrv YarkT)M*/rt.

L#SecretiVe Nicarap”iari Voters

New York Today, aunahiM_mitring
with high dooda.” High 33. Tonight,
partg cloudy. Low 30. Tomorrow,
cloudy, not aa cold. High 43. Yesterdag.
High 54, low 3d. Detail* art on page 43.
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LOW TAX PAYMENTS CITED

Officials Say the Prices Used
for Internal Transactions
Cut Taxes $12 Billion

By ROBERT PEAR

SpKtalto T)wNr* York TImrt

WASHINGTON, Feb. 17- Bolstered
b?/_n_ew auditing P_owe_rs, Federal tax
officials are inyes |(r1at|ng many Amer-
ican subsidiaries_of Japanese compa-
nies on the suspicion that they have un-
derpaid corporate Income taxes by bil-
lions of dollars.

As foreign-owned assets In the
United Slates more than tripled in a
decade to $1.8 trillion, the gross income
foreign-owned companies made here
more than doubled. But the total taxes
they paid hardly changed, data com-
piled by the Internal Revenue Service
show. Of the 36,800 foreign-owned com-
Rames filing returns in 1986, more than

alf reported no taxable Income.

_Tax_officials assert that some sub-
sidiaries understate income, thus mini-

'ting tax liability, by manipulating
whisactlons with “parént companies.
But the LR.S. has been frustrated in ef-
forts to audit these companjes’ returns
because Important financial records
are often kept at headquarters abroad,
in fqrelﬂn languages, with much less
detail than would be required In the
United States.

New Power for the I.R.S.

Toaid |.R.S. Investigations, Congress
has provided an important tool. Under
a provision of a law signed by Presi-
dent Bush on Dec 19, Congress gave
the tax agency broad authority to as-
sess taxes on forelgn-owned companies
that fail to comply promptIY with de-
mands for any récords or testimony.
Those that do not cooperate can be
fined up to 110,000 i month, with no
limits on the cumulative penaity.

"We don't target a particular coun-
try for enforcement,” said Chsrles S.
Triplett, deputy associate chief counsel
o< If* tax a[%en%. "Nonetheless, It's
prettv clear that i« -
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Lm, tiw
'My lathee waai pcdxtrxLun and |
grew up aurroundrd by doctoe* wt>* *J-
tmyiicrmcd to be aoliofkd, breed
medfctrve and weee appreciated by theie
paticnla."

mrjrvm

ol College* now warn# all apfUonla far
medical achoot, “Phyalcua* need i* tower
ihetr htcwme target* and their exFectatlon*
lorautonomy and Indrpendent declalon mak-

ing.

%n five year*, there baa been a dr‘oF al 1x**
Inthe annual numberd applinMilor medl-
cal Ktwof. although the numberd applicaMa
roarlilghtlylail year.

Medicine Ta heading toward adrmograph\e
nviM kn o( major proportlona. In which ih*
Iradfthnol dominance ol whit* malt doctori
M jkkJIng to on Influx ol women and mi-
nority mrmbrra Ihai could radically change
bow medicine la practiced. Womew, let ex-
omple.art dim more mtrrraird In Iho apt-
Clalilra that trtal th* primary mollealnr*da
ol patknit, and thty hart tow-r mom* ot-
proatkma thru highly paid !{(retaillei Ilk*
aurgrty.

Uatlt Sympathy MeCimplaku

na*rtamg votuiwrolcomplainu from doc-
vorawma lin k r%/(apathy fromJlm ntmm tal
kwden and pciratr orgaolaaUowe that art
trylag to alow tha rtoa harwedkolcoma, which
afr fargrty determined b Fh atchana' drct-
liww. umillh*nploalon d ttchwekgy mad*
mrdacin* far moct powerful and lar mora
exprwulw, phyaktatta wtrt aaldam Choi-
tmgrd about th* therepkilhry choor and tha
Im_they charged.

Bat today, wKh health car* actmmtWg far
aboal 12 percent d lho grooa notional prod-
uct. about double aahat Mwaa wh*w Medicare
waamacltd k INS. many prime and gov-
nrnmtgroupa argu* thai lh* cwwurg can
na hager allord to give Ka doctara a blach
check.

Campanka "nr* up;ifybﬁ t» health car*
the aam* methodokmka that they ua* lor
ibetr product!." aald Dr. Pad A. Ebert, head
d th* American Catleg* d Surgeon* 'Thry
are ailk* for Ih* aam* lyp* d" aiwranct*
thatthey are getting arhntthey pad lor."

N mhrtapatlhtnl*M hIM

Dr Uula W Sulllmt. Secretary d Brahh
and Human hrrim . add In an dtenrkw
thatrhangra hod been forced on Ih* medical
prdruton breauar |l had ad acted Haetf to
mertaockty'inerdi, both la Irrma d ih* rta-
kym td medicalcal* aod Imbalance! doc-
lor* Ihai kar* many ared lacking enough
duduea "Wr'ire Known lor IS yeire tho<
we**hod ruing coda and that H tMngiw rrr
nd done la bring them uvdee com,*24 (her*
wrdd come a day when there would be a
reaction." ha add. "We'r* rewdkd that

"I'madly Mt | helped piopk, but I cau tttl
afford a oaotlanaily a* llnanctaPy, Dr.
Shetland.

Omen

la an dlart lo alow dm txodu* d daciecl
[rom art** dm!| dmparaialy na*d thorn, the
Federal Coeomment will add a Il percent
lia e nextyearlo all Medicare and Medic-
kid payment* made to doctor! la arm! that
are ihort d health manpower, 72 percent d
whichar* ktruralam a

Tho mcrtealngly comf)licated paperwork
required by covtmmcitl requlator* and Irv
aurance companka die* prm loo burden-
nme forapetiole doctortohandle, or to* ex-
Em*hr* U he pnya aontrone I* do Il tar him.

orexample ad Cap* Cod. Dr. Fox ha* on*

employee who aptnda all day doing paper-

work. ‘Including comokling Medicare and
Medicaid lorm 1, which H k' growing number
d rut** muti be llkd by tho doctor, nor Iho
potkwl

Dr. 1. Cary Grant, an btteralM m Pacific
Grove. Call!, who waa a(Dong theae who con-
Vrredthelrlretln alathe AMA. newapopor,
aald In an hutrekw: "M ang people decide
k'I'nd worth lhe haute aod gel a talarkd
Jobatan HM.O. Frankly ihooraalarkd pool-
Horn aound pertly good. }

lut he added that Ik would not kove hi*
gracuce\whlch he called "a family d 2HO to
040p o tknu whodependonme."

TTtd Moody

Lucrative Still,
But Not for All

Mrdkine remain! a very lucrative calling.
Moildoctor* make cvm fonabk ulark*. and
ihrlr average net Income continue* t* rlae.
But expert!"predict that aa the government
movta more rtgoroualy to comrd coau m the
Id *‘a. medtctn* will no longer be the gold
mintitonce waalortorn* ipeclaliat*.

Young doctor! already lac* mixed ulnry
aroapect*. Some Mg employer* I[lk* th*
Raker health plana kt California and the
Health Inaurwnct Pin* In New York report
that they are having trouble finding young
doctoriand hove thua bee* forced. repéated-
9/‘ I* rake the aalark* they dfrr lo the**
octori. But accordmt}]} to a aunrty d 17*
group practice! by the American Group
rroctke Aaoadatkn, tuning aalark* for
about 1hM doctori ftklahing their Ireining
dropped almoJt S percera kt IMt, the firm
drop knee the aaaocktkn began keeping
record! In IM L

Awerg! Salaryd Il 447+

In IN*, th* American Kedkal Aaaocta-
Itan'l annual aunrty found that the averaﬁe
practicing pbyaklan earned H 11.70% but the
rangnUa wide and dleu baaed on a dector'a
agecﬂlaky or kcalkn. Whik a quarter d all
phyiidan* earned mora than 11M.0<0, an-
otherquarterearned kaa than SM.00*.

The aunrty rrpertrd that the average an-
nual locome lor doctor* m the Middle Atlan-
tic Male*, which k defined aa Hew Yack, New
Jetaey and Penaaylvanl*. waa 1124000, w hlk
the awraptinihe New Ergland Haiti waa
s1u.100. _

The dlapartuea are a cauae foe frid lon In
(he prdeoalua Dr. Ronald A Arhy, who
head* ihe department d medldne at' Mount
Auburn Hoapntl.a Harvard off111%e, kCam -
bridfe, M*»k I*B*d tardk,kghkta‘gakreek—
terokglau and rye doctori who tore 5to 10
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M %e of Doctoy Toiling All Hours =
s to Ong; ora. -{o. Practitioner

Demoeragihlca

Bkdtand Hispanic doctori make up ten than 1porcanfof
American physicians, but Ilia percentage of lamala phytldani
has risen rapkfy. In 1988, roughly 11In every BAmencen doctors

ﬁk ny »'tﬁl‘hf?‘M& =

Women have been entering the medical proftseion in Increasing numbe'ra”Above, Dr. Edwin W heeler, examining a patient, leadi
medical students, interna and reaidenta at Maaaachuaetta General Hospital'll*Boaton.

cool "dFrom Preerdi"* pott

Umeathe pay ol Inlem liu, family pracillkxi-
enandprdlsirklans who practice neat door.
Yeung doctoribecome cynkal, he aald, when
they aee a primary care doctor.spend dayi
preparing a patient 1or a brief aurgkal
procedure, only to have the aurgeon earn
many many timea what the primary care
doctorearned. ) )
The tcome inequalnia between special-
llea can be aced largely lo the evolution ol
health Insurance reimbBursement potkies,
which have long paid higher Itea lor opera-
thorn and procedures and much lower ones
lor the hours primary care doctors spend
making a Otagnosis or'determining the most

rilretlva druga lor patients with c%lronlc ail-

ments.
Tan GfSaf toM bs tha laeaswa*
_Last.zear, Congreaa moved lo redress tha
dispari

ment ac le.effective Jan. I, IML lhai will

>ee 4|
T&

ﬁbg msrelating a new Medicare pay-
adta

patlenta. established doctors are keeping
thesecases,he aa

Particularly worrisome lo somo physi-
cians has been the Infusion ol aggressive
business Leeilca. Many health maintenance
organisation# do eilcnalve telephone and
mall sclldUllen of the elderly, sometimes
spending » percent of their budgets on ad-
vertising and promotion.

Dr. Mlchoel D. M.{ers of Los Alamllos,
Calif, a fam ily practitioner, said In an Inter-
view that he had to ?el acoun Injunction In
1007 to keep a local H.M.0. from what ha
termed Interference with his mall and tele-
phone service and haiaasmcnlolhla patients
aathey entered hla offlee.

Swme physicians successfully Incorporate
advertising’ and fawocm% Jinto their own
practices. Although Dr. Christ's plastic sur-
ger?r practice thrived In the oil boons ol the
early 00s, ha aald ha vaa In "desperate cir-
cumstances” by IMO. when he says he re-
thou%hthlspownoa onariranistrig.

"I'had thsuM* that ad r trilling was not tha
cool thing o do,>-ha tali. "Not quite unethi-
calbuscertainly to be frowned upon." Buta
United advertising campaign turned hla

practice araised, be aald, and lit dost edver-..

tlsse an btUkoarda, kt augaxtoet and on Ihe
radio He also offers flnancina plans to no-

thing for ihe next 10yean of my life,” add-
ing." It wasn't something | wanted to commit
that much >myselfto”

The Future

White Male Image
GivesWay to
Diversity

The white mile \.mag{o of medicine la
c_hangmg at the entering Jevels of tha profes-
sion.” Indeed, many medical achoala would
have been kitrouble, experts agree, had X sot
been for the %reat Increase Inwomen and mi-
nority members among their tsudemx. Tha
Dumberofmale applicants lo medical school
has dropEed almost S0percent seats the mld-
1170°8; kt IMt-IMO, tha medical schoals
would have been unable to fill \hetrfkraa—\ﬁwar
clasers if they book only males,era taklag
every Bale who applied. For ihe first tlws
ever, white men thatyear made up laaa Oiasi
halftha rtrsS-ynar claaa.

"1f recant irends continue," wnxe or. Ar-

waa a woman. Man and woman have baan applying 10 madkai
school In senator numbers In recant years- Mala appkearta have
dropped 50 percent since tho mid-1970"i.

Incom e* M ate and Fem ale Doctor*

Female doctors continue lo aam far less than Ihatr male
oountarpam ata* age and ail experience kvute. deaohe mslight
narrowing of lhe gap In racenl years In 1967, mala doctors
practicing 20 years or more earned an averape 01J127,200
Comparable women doctors earned (72,600. Among doctors
practicing lour years or leas, men earned $110.600 and

women earned (74,000.

W hattha PatientPay*
The evecage lees paid to physician* tor an offioe vlait have risen

. saaaddy lor toe past decade, particularly lor relativaly new

petonta. Tha average charge lor an olllce risk lor lhe newer
petont*. who have been wWi their doctor only a lew years.
Jumped to 163.51 In 1966, Irom (25.36 ki 1978. For patients with
alonger-established relation*hip wkh Ihelr doctor, the charge lor
ANoffice visit rose 10(33.91 In 1966 Irom (1526 10 years
easier.

Rand Physicians

the long standing dearth ol doctors willing lo practice Innasi
areas was skMfy being mfbgeled horn 1975 to 1965. when

Vie number of rural doctors tooeased by 14.2 percent skit lar
below Ihe number deemed necessary by lhe National Rural
Hearth Association. Bul lhe modestgams may be In Jeopardy. A
1966 survey of doctor* to'sparsely populated counties found that
wtto 71 percentsaid they were satisfied of vary satisfied with
their practtoaa, 25 percent said they were either dissallslted of
very dfssatisked and wart planning to leave rural practice witoln

lhe years. /

Respect From Patients

The public's reaped lor physldsns hat eroded over the past
decade, to Ihe opinion of boridoctors and patients. A poll to
1960 found to*I 72 percent ofdoctors Isfl lhai toe public had
leas reaped lof doctors Ilhantoey did 10 years ago. Only 1
percent of toe doctors feft thaw profession got mors leaped =«
When toe pcrtSc was poked on * almgar question, 26 percent’
said toey hat less rtaped tordoctors than they did a decade
ago; 14 percent sold they had more reaped. .

The American Medical Association O

Membership to to* American Medtoal AaaoclsBon. toe netion'J
togas! profeeetonaf eocSefy tor doctors, has Increased over toe
peatdecade, reaching nearly X0.000 tern year. Bul because toe

' *number of doctors to tie oounsry has been espsnang toa V

raptty, toe perctnM ge of doctor* enraiad to toe A.M.A.
bean daebning, 1*47 percent is kneelccxnl Thathot
m " Y Ehper® - A MIGEHT w eTSTIER

t)oolnM JoMngiMcalaptdaftyiooMm,

W\Co*»gt 0o fW 0 0 *. ******)o*ring t+ A.M A" >



Dr.Richard Short
/Vrfmnfi#n

“lenjoy erring patternsend | thinV |
would gointo medicine again, but I've
hed Tbe very strong to endure the

headachesand hassles.**

Inerrue Medicare payments lor evaluation
end management ot patknu_ while reducing
those lor invasive and \magln% procedures.
Even some physicians who willbe hurt by tha
change acknowledge that the change waa
overdue.

"I'm &omg to mlu the Income," aald Dr.
kan J Newman, aurologist Inrural Kanaea,
T* dthou who responded to the medical as-

oclallon'iaurvey.

"II'a always nice to be overrompensated In
-your wort,” Dr. Newman uld In an Inter-
gte*w "And | think you can argue that | have

exq”

He It cloilng his rural urology practice lo
take anacademic position this /sit.

Competition

Now the Doctor
Will Call You

The gpntlemanly{ ttmosphere that owes
re'lghned in the peoletslon has been replaced
with What many doctors call a uvage
competition lot patients, caused largely by a

reat Increase hithe number otdoctors and
the rise o health malmenanee organisations

The number ot physicians In"the United
X .tea todsy Is nearly double that la IM3:
00a.000versus JN.M# ‘The ratio o( physicians
torevery 10000Speople has rtaen la 137Irom
l«linthe um e period

Aggrssatvr Business Tactio

Younger doctors uy they can no longer
drum cnrrirrrsls Irom oWer colleague "In
the good old dayi.” uld Dr John Christ, a
Houston plastic surgeon. "y«s paid ywss dsaa
Wtd earned your living by doing the cases the
skihovsdidn't wsnl to do." like bedsores and

€00S UUNg Suuu, >waam. it
cathbulcertainly tobs Irownsd upon.” Buta

"limitad advertising campaign turwsd hla
ewctloa around, he aald, and"ha now adver- ..

see on IMP isi'fla la aisganwaa and an Iho
mdSOL Hs also ohere financing plaos to po-
tlenu shasihoakh Insurance does not caver
cssroe0cspsnttmss

Ihmla Opsradsa Plctsgws

la New Serery.two surgeons adoptsd other
tactics to carve sut s raarhti share'. They
began ;FerServemg hernia operations sicha
mively The surﬁeons. Dr. Irs Ruthow arul Dr.
Alan"V. Rabbhu, operole the Hernia Center
(dial I-MSHERNIAI). shering eU-katualve
hernia ugemtlon packager Dr. Ristkow uld
their high vtduma and apaclaUullon allowed
(ham lo dcdhorrgmd carsalalow cewl

Many physicians coMlau* to look askance
atsuch practice*. "Aa a general statement, |
thWt Use assrt a doctor advertises, ihe Iced
good bels." u Il DrGrant,
~Dr. Owlet la canvtncad that hla untradt-
liaaal markeOng at/stagy has cost hla the
regard of scene colleagues and membership
Inalleastameprofeisicaul society.

ThtTrajning

No Clamor
At Schools' Doors

Competition,  regulation, malpractice
worries wed the disparaging things that doc-
tors theisoehrej uy about Ihetr profession,
combined whh the rapidly rising costs of
medical education. have produced * fharp
drop In medical schoolapplications. )
~"A lotof students art being told by practic-
ing physicians that tha profession ain't what
Mused to be," laid David A. Nunnally, a biol-
ogy professor who advised pro-medical ft*
dents at Vanderbilt until last year. "Thera
are mote and mere burnedout doctors for
whom the profession la changing rapidly In
waystheydon'tihe." ]

Drew Rsbilto of Dallas, t senior at Stan-
ford,changed Me mind about medtcaj school
the summer after hit freshman year, when
heworked aa ansrderty Is th* trauma center
of a Memphis hospital." It was a great job,"
he uld, "but sO the rad tape ire had to gs
through M dii aaything was unbelievable."
The resident doctors he met there advised
him egalam medicine aa a career, he uld,
and he'laaww an Engltdl sealor.

Five years age, Id>M college students ap-
Flled la'medical school. Although enroilmen-
has been reUihrtly weedy, enty MJI5 ap-
plied for dm Iseas*® freshman class. Fifteen
years spt | ofevery U applicants waa ac-
cepted, biH today the'applicant40acceptance
ratiola 1l 1a I.

Somelrtish Rtendt

A few medical schools era now recruiting
students la advertiseieeats htcollegs news-

papcn

At Ihe thalveraMyof Maaaachusetla at Am-
herst, the aumber ef seniors a Etymg lo
saedt.calschooldrop;;ed I* IM In IMS** from
MB five years ago The high coal ef medical
school, sleep srtth "honor stones" about
malpractico euka and Ihe grueling Uvea of
dectoes (keyed a part salt W Brian 0'Con-
nor, a tovSopy professor who advlar* prt-
medical students.

“Il'a net very attractivehe uld "They
have lo aslo school lor frnir years, and throe
%ears of swetden% and then the Id to Ib

our wort weeks they associate with a fftyal-
cian —n doesn't leave much lor personal and
(igil)y im.**

Mr Remit* whi he realised that If he wee*

»%(rﬁl -h!\ﬁ«oaw

every male who applied. For the first time
ever, white MM that year made up leu than
half tho first-yeerdaaa.

"If recent trends oanlhma.” orrau Dr. Ar-
arid X Reiman, adMsr M chief el Th* New
En%\and Journal ef Medictot. "U* Medical
Fro eaaton In tha United Mates, which not
ong age wat compooed almost entirely ef
whhe snob will toon have a m ajorng constat-
ing at men Irom racial soiaorhlae and

TaoUaM ProgTOM

But Dr. RuaseU L MIDer.vtoo president tor
health affalra at Howard Unlveralty Cettega
of Mediclive I* Washington, wrote * a pam-
phlet’\fub.llshed by the ‘Association of Amer-
ican Medical College*, thaleveraB In* HUM
propres. has bean made" In 1ncroaatnf) oil
nortty enrolimerit In g>odleal schoota. Blacks,
for aunspie, nrtke up U perowd ef tha na-
tion"s population but only i percent of mods-
cal students and I percent tf practicinp (*y-
licUna.

Dr. Joyce Devtdeon, a psychiatrist a. tho
Menninger CTtolc la Topeka, Kan. who tpe-
dttires la the laave tf woman In mwhctn*.
uld women sa doctors earn anaverage ef M
percent lest then their male oawaerperu
and_eftrn face atxIr Manta Fee aaampie,
Dr.THvtdton uy* that when Ms* calls a cot-
league's offlce and tdwstlfto* bento* aa "Dr.
Davtdron.” tho rocrpOonleu aftao aamme
she Is Dc Davidson's asentary rather than
Dr.Dew-un.

M*ra Jenaa lor Weaoan

h.edtclna U partlicu\ar\?/ etrcaofUl for
women, uld Dr. Davidson, [a addition to th*
Mesee, there are th* added preannva of tho
fam |I¥ and th* home, ah* uld. Studies show
that 75 percent of married female doctors

rlorm all lhetr household wort. Mora than

If of fetnal* physicians suffera major dw-
presslon sometime during their carver and
the divorce rate lor the gfth U a* percent
higher than that ot women In funeral. Dr.
Devtdeon sold.

On th* bright side. Dr. Devtdeon aakl. the
pretence of women haa "aoftanad the profes-
sion a lit," encouraging the development of
aheraattver to the customary Ithour-e-dav,
eevm-Uay-n-woeh medical grind, made leasa-
ble originally by the self-sacrificing wives
many doctors had al horn*,

Health Group* Attract Women

-Moat women wtH not be IM pm m | de-
voted to Ihetrcareer." Dr. Devtdeon uld ef
female doctors, noting that they wanand Urn*
to devote to thetr ptnonnllivoa. She anid that
job* llk* Flo-5 salaried poatUona at health
maintenance organisation* "Wort era well
for women who need relatively Uriel hours
foe their fam Ille*" and that a dtiproportkav
altnumberaccept thane poaiUona.

Dr. Windy Lrvtnaon, an M rraM la Part-
land. Ore, who has written on wnmar In
medicine. eaM that In the future the moot
eocceasful medical pracile* group* would
thorn that adjust to Inert th* need* ef female
doctors.

" Dr Reiman uld the drmopraffilc changes
mllﬁhtwelthelp medicine meet Ms sects| *Ms-
gillona more eHectlvoly. "A changing
younger profmston, more broadly represent
atrvtof American society, with more moder-
ate Income eipecuutnr and a greater com-
mitment to the prisoiry care apeciahlro, wilt
be In a better poexaw lo meetthe roods lur
health cart In tha neat century." he wrote to
Th* New England Journal of MedKtoo last
November

WIVE T\f M/rtMINnnmv

he potorjfajmpnet anto voion lor Amnrtoan moodno Mtnyi
doctors oto joining rgortoai apacesky aocteeto*, sucei no Ow
American Coitwga oliurgeon* -vtnout joining O*AM A" t
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inMedicine See Rules

SappingProfession3Morale

By LISABELKIN

Even the most staid audience of
doctors applauds with vigor when
Dr. Arthur Caplan gets to the Fart
about Gulliver and the Lillipu-
lians.

In speeches around the country,

Dr. Caplan compares Gulliver,
the mythical traveler, to today's
doctors, who have awoken to find
themselves pinned to the E;_round
by hundreds of S-InclvUll Lillipu-
tians.
_In his modem parable the Lil-
liputians are not Imaginary Is-
landers but the growing number
of official and unofficial regula-
tors — Insurance companies, gipv-
ernment agencies, malpractice
lawyers and employers — that
make the doctor feel trapped.

Chained by ‘Munchklns*

"They love that analogy.” said
Dr. Caplan. the director of the
Center for Biomedical Ethics at
the  University of Minnesota.
"They applaud. They resonate.
They come up to me and say,
‘That's exactly what it's like out
there, we re “chained down by
munchklIns."

This feeling of being shackled
by_rules and overseers Is nearly
universal among doctors today,
expens Inside and outside the pro-
fession say. Doctors uy they are
overwhelmed by paperwork; pro-
hibited by insurance companies
from doing procedures and sub-
jected to_scrutiny .by group em-
ployers like health maintenance
organizations that can even in-
clude scheduling of restroom
breaks.

Doctors
In Distress

Second ofthree articles.

. There is a seemmHIY endless
debale over whether all the super-
vision Is necessary, with regula-
tors saying doctors refuse to po-
lice thémselves and doctors say-
ing the level of policing Is ex-
tréme. But both sides agree that It
Is taking Us toll on the morale of
the medical profession.

A poll taken last year by the
Gallup Organization for” the
American Medical Association
found that nearI){ 40 percent of all.
doctors probably or deflnltelr
would not go to medical school If
they were in college today. The
moSt common reason was govern-
ment or Insurance regulations
that ""Interfere with doing my
job™ and cause a "lack of autono-
my," which was cited by 27 per-
cent of the respondents. _

"I've become Irrelevant.” said
Dr. Joseﬂh J.Merigo, a Boston
doctor who bought & laundromat
and Is looking for a small restauy-
rant_to buy so he can close his
medical practice. The last straw,
he said, was when he had to send a
Pauent home without treatment
or several days because a new
state rule required tests hefore
the treatment and the insurance
company refused to pay for them
without a second opinion.

“"Medicine Is not really ihe pro-
fession that It was," he said. "The

Continuedon Page a 11, column 1
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A protester using an iron rod to breai. awindow at U
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By CHRISTOPHER S. WREN
thwrul I* TWeutm Virt Timet

JOHANNESBURG. Feh. 17 - The
winds of chanPe battennﬁ Marxism
a.round the W0r.d have h|tt e SOU'[h Af' party manua's o1
rican Communist Party, which has en- shoyting 1o+ a com
dured bY making itself synonymous in |,
many blacks' minds with the struggle
of ihe majority to free itself of domina-
tion by the nation's white minority.

TVm wArfy o?e* I A fnmIom*

Jeering

To Dei

BUCHAREST, |
Protesters demur
President lun H*
rovisional gover
ters this evening, i
ol the new leader.
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Soldiers on the s
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rryutato* emake up « lotmult, and lhey don't
bwkid* th* donor In th* lormuli W* no
I*nﬁ:rnuk*‘\mp‘ortam clinical | id | fim ti
“Thro* frelingi »r» earning « i* "concern
bin Mil* alarm among [how who trfulai*
and atudy Iht medicalpnirtiicn

"Accountant! Haw. lawyer* Wav*, bull-
Miimni walk away from Thrir job*. " aald
Brut* C Vtadnck. ihr pmkkiM oflh* UnKrd
Hoepual Fund, a (fiitaitihropK and rrwarth
orgaidiailon In New York |I¥] lhai tpveMI-
Im™ In Wilih-eire mailrrt "th* foci lhai a
Jtytar-old Juy who'i b**n iVarj writ d*
now hr doetni warn la buck ih* bureau
rracy anymore, iV t'ilob*fipw Itd "

Many obwrvrra bfllevt Ihai "doctori
brought ihu on IVmaelret," In Ih* wordi o1
Frol Ur* Rrinhardl a Princeton linivm I*
ly. an tip*rt In h*alih**it rronnmki In
MS whm Mrdlrare waiformulated. he«uld.
donon refuted 10 accept limni on th*
»mount ihry rrxild tharye paim-n. «o ihry
mdrd up wllh limit on the clbikil proce-
oorrt for which they would be pakl
"Th* regulation* Ihai rain down on phyil-
riant are Iardl*ly ol Ih*Irown doing." h» **id
"If Ihry ha acreﬁlrd afix Khrduli Ihrir
hm would b* much ratier.”

Mrdtcin* 11, In lail, more rrqulilrd than
*wr before, a change Ihai can b* liarrd lo
IMS. whrn M rdkarc began Shnr* ihm, Ih*
K*allycoa\ofhealth care bilhe UnHrd Slain
airum more than irnfotd. lo SSS*billion or
I p*ic*nl on Ih* giotl nallonal product In

Docfors Seeing
Increase of Requlatjon
Drofessional Ma

]
unnrcrtitry procrduret al hoiplllU having
highrain )

Although Il may term la tome docton Ihai
th* rule* w*r* dnignnd only la harau them,
ih* real purpere la la_allow qum to fieri
W coruio, *v*f iky rorkrilng medical
corn, alallm* when Mai* and Federal gov.
eramm | hudfell art hard pretaed and Dm
well pubtklred ihurti ol torn* docian add 10
(Ijhore coall by doing unnecxaaary proce-

nt

"There are renamly doctora whoa* anl-
lud* Il 'W*n. ih* muranca company la pay-
ing." " aald Dr.Cary Smnril. who now worka
lor an kuuranrw company "We doheva a re-
epontibllliy lo guard agilnal ih a f
~ Two year* ago. Dr "Brity Ha\Frm. an In-
irm ui In Hauaian. vofutwrered la irrv* on
Ih* uillliailon revirw board ad Ih* Th» Tra-
veller* rnmpwuei, which rrm wi doctor
Mill ihil ih* bttunnce company canakHn
nreaalw ‘he iatd the Jewwd th* group Ib
peeling io b» outraged *t the reuricilw decl-
tkm i of the tniurinco company

Iniirad.tViound.ihai while hir grouﬁap-
proved many of IV ilitputrd chargfa "there
were alio pbyiklans who would d* |hInF\
reprililvrty ihai were Inappropriate. Ctnaln
ipecuiim wire won* ihan orhen." the
uld. "and you could lee who had taken a
court* on how io cod* Ihetr chartn I* bo
maximally reimbirted | uw a need foe
aomeconirof"

Who Decldes?

Doctors Debating
The Insurers

Ofallivte rilfmil Wkeacn, ihoae that
- ronrtguru iV doctori' cirv teem le chafe
in* moat "Theydan iallow you I* make your
own drciiloni. they rlrem ytai 1* follow
thejra," iud Dr Mkhorl Roamjhal. whoapo-
etalm* m Iniernilmcdkinc and gaiiroemer-
otogy in Bnnlard. Conn.near New Haven "I
waitrained i* Frank* medicIn*. «M debate
wllh Iniuranc* lom panlet” ) )

Dr Roaemhal u currently debaimg wih
Mrdkar* abtm %)004 m care for a pattern
lail iprtng TV eUrrty mm wai admliltd I*
IV ho*p"il wim a (ream hip and the* Wi-
Ifred numrrout fumplKllloni, inchiding
pneumonia and an butane* of (artUac arm i

TV hoapuilluiton taiiad ihreo meiM .
end Dr Rwmihal uld he uw hu paiuM
every day Bul Medicare fwxmmt wu diut-
krwed lar a number of thoe* daya, afiar IV
Government uM Ihe palire* dm nor need to
b* -u.mithen Recently Ov. Roocnhalipmf
e *wril hour* al the hnepftal reviewing the
paiiem'a tun and ,Pre aring a detailed
memorandum u (unify IV -Ilka Ihai wer*
0*110*4

TVCowvmmrwtand maueiwo ewm, « tot
frequently itlputair minimum requiremewla
lw renam oprratbww lar ctampit, bih m
atairiapeitmii alrwav mull be M

myv~_ uiumimi. rr.tiKUAKY If. im

m sSgf 1
=35 -35 -

L All

fir

vt lb-ao tiarv ItHk

Dr.Dennu Wagner, left,and Dr. Kobcn Wagnrr, brother* who have be«n .winking med.-mrin Shmer. Tea,, for nearly soyear*
They uy iheynolongerenjoyiheirwork, m partbccauarthey ipend 40percmloftheir lime on paperwmli.

Feeling a Loss ot Control

OocW | wore hthod whothof they thought ITho* control over pahont baatmant
o*e-* i had Ineroatod. docraiifd, or rtmamod about in* iam * in in#

toil tovoral yaara

Remained

tho aam* Unvui

Incronaod th-rn-

v ":m -7nTTr -

1BCT

Baaod on ihreo 0*M» aureoyi apcnaored by me American Madcal Atwxwnon Th* IfM Ip tau
0 i h*#*d on reapona#* bum | CO* OocVa -wreu.wJ th uwenon* vi Jarvwy amifaonoey

KCpfEVLf'] . oUfT'IS - 'A «ooe M-**o¢ *mees | T * .

Pix.e*x * oanlisS ifiKsSIw wtd * AW te aNiRiwANALe N

Having Some Second Thoughts 11

Oociortwar* aikodwhoour >v*ywouldoo iomodcal ichoofif hoywm* m If
iu*w kmraidoa

tyMi'in_io harvHf ihetr iaujterxt form i TW

femruifr - Foyms  emamavae v paper-
»ofk  Dr Rotert w#gfwr uld “Il hot
meket il n Aiirr "

Oat hosion InirruM asiimaiea ha U X5
N>[.i txhiAd on hit paperwork, and tha
infejg.t; ol addmg cauh up hour* la hla &-
ffi.iy ovirh>ad«d schaduk waens him
" I'ni Ai'raHj I m going 10burn out al the npc
oM age ol d, " taid “lknow atot W happjr
dotitu. bul non* of tham uk* car* W pa
tkfiit. furirj.ooq ayaartMalan'twonh It”

The Consequences

Many Are Leaving
In Frustration

In fact mini ikx tore ire Wivvig medKbw
entirely Dr Michael McCarthy, who wwrka
m antmrrgrncy room m lean)*, Ialryblé; lo
become a purnatiM, tpwUKimg m aaodkai
wrinng "I'likiiv rnwenm| *Mt af mad*
line ud "eaeth wolllwe bmolWn
anvmur iteabnww I'miw ab m rw

an .
Dr tmnrn graduaiid from Y*W Mrdkal



Dr.CarySmrwH
Aointu u 0*4 Castasfir, iddtrtvm\ Com

"A lotoldoctor. | meetatportico,ond
who know nothing about me, don'tkkec
me bccauac | wock for Aetna.”

H7. and nearly all ih* new rule* have been
aimed alcamrolling coall.

The autonomy ol'doctoraeroded alowly lor
warty two decade*, bm afire IMJ the pace
Incrraied when the Government adopted *
tytirm Ihai broke down all known dtagnoae*
Into 187 subgroup* and tec a price Ihai Medi-
care would pay for each. The price for each
gpe of care In the** Dlagnaaik krittcd

roup* I*bated onlhcopened average coal
IniherrgKeiforlhecare. Regardlettof whai
lhe care rttl'y cotu. that It all a doctor or a
hoipllilwill receive Irom MedK-nre )

In"a pollconducted for Thc American Medi-
cal Ataocianon lati year, Il percent o< ihe
doclor* lurveyrd tad that DR G.*» had "a
ilgmflcani Impact on medical pe 'diet" ard
Iwo-third* of thotr fell the Impac w** "pri-
marily retailer " )

Soon private Iniunnre oompanie* were
following ihe Government'™ Had. Moal com-
panies now require doctor* la atk permit-
tlon. in effeci..'orm*Jof.nonemergntcy hov
piulittilon and procedure*. If the com an.r
doe* not approve lhe care Inadvinor, K will
not pay The ulra paperwork I* annoying,
doctor* uy. bul even »o< **,romf)*me* occa-
stonally refute lo au'horlie Irealmcem lhaie
doeior hmk* lo be neccetary.

These change*, tnd other*. h*ve led lo
maore M frititicatcd. tnd more public, way* lo
rate Ihc performance of hoapualt and indi-
vidual doctora In March IM*. ihe Federal
Government for ihe fIrti lime relreted the
mortality rale* of Medlctidpallrnl* I* hotpl-
lal* nationwide L*M year. New York Slaie
began comptling iiatlilica on Ihe rale* of
Cartarran tecllonial hotptult andtryln? la
IfdiK f Ihe number of lie repetitive and oficn

PAITM » UMM m . vuvuvuss )
memorandum U Juetl/y th* vUIU Out i

The Goveftntaaf aad Inaureac* oompoak*
frequently atipudMe mlalntua rqufre*t**ua
fewcrnaw opernrian*: for et* topic. In aome
uait* a palkm'a airway muac be M percent
obstructed u_wnrrom a um*iiW eio«y Sur-
goon*m m eflan obtain approval from”Incur-
ance companle* *r Goremmem agenctc* be-
fore starling acnae

Dr. Ralph Ban*, a 4! year-old gtnerol aur-
grew In TUllahrena, Tmn, told Ih't American
Medical Newt, the newtpaper of ihe Amaf-
ican Medical Aareclarion, Inai  -dieln* had
been "* bl? dttappolmmenl" In an Inter-
view, he aald he performed cnwrgtncy sur-
({;e[( 1%+ Year. teaa young boy with heavY to-
rtifnal bleeding Because he did not call be-
fore alerting Iha op*niton. Medicaid pay-
ment of hi* fee wt* refuted.

"The Uti thingonmy mind at | prepared
ihe child for surgery waa calling Medicaid."
he said. "Bm iwe before I do any procedure,
\ﬁhone mgr office manager and art: Canlgo
ahead?" br. Bard Uld he plana to leave
medicine "I wmddn'l do il over again, and
icllother* notU("heuk!

Tho H.M.O.’i

Controls Within
the Ptofcssion

While moal ef ihe wrath *f today"* doctor*
la directed at outside regulator* from ihe
Government aod private insurer*, they *[*°
complain of internal conire * Heahh mainte-
nance o<*.>i/*iioni, which are group* of
doctor* who accept a yearly Ire from anem-
ployer or IndMd-ial In eachangc for nearly
unlimited heahh car*, are becomm? more
numerous and more compHctitd In 1170
theic were 17 HM O '* enrolling 1 million
Feople,ThI* Januarr Ihfrt were M7 terving
I) ‘million, ornearly Il percentef the popu-
lation. )

HM O™ regularly I*»ue HU¥ comA«rmg
[heir pfiyriclaaa 1ot the lime epcnl wilh pa-
Iknll and Ih* amount of mecdicalloni pce-
aenbed —wuh th* clear emug* Ihai lho**
high**) on |h* ktl are « financial drain on lhe
group. All fare beyond ih* Hal fc* p* | for *

iriM dirih ytoa

Having Soma Second Thought*
Doctor* wwr* aaVad whothOf thoy wotAd 90 k> modicaf Khoof If (hoy wore In
coh*Q* now. knowing wtwt ttioy now know about mortdn*.

Why NotT
Gorernmont and thud party p*yw roguUbon*
imariare with dohiQ rrvy Job; lack of

autonomy 37Tt
Rowartf* i/o noi groal lor ahorl, bm*. rtaka,
pvbrhbtd

Toomuch Nkb butinoea, loo much paporwork,
bdmmutrabon IH
M ato eelto* ulU : Mgakbo* BH
Too much pretlutt. Hr** IH

Noentww

Doctor* do not g«l ih* **m* rotpoci aa lhoy
IH

do Inth* past

Frame aurrey ol 1,004 doctor* Ire«»
vtwred by KWpnona In January and
February IMO_Th* torvoy waicon-
ducted by tot Gahrp O gam/lion ky
Da Amorcan Martcal Attoclaion

petieni Il thtorbedby ih* orginlullon.while
allunuud feetart profit

Dr. Ha\Fem, ihc Houston Inlemm r*u> It
now In privalr practice, led two HM > <in
It let* five year* "They're \‘r¥lng li m*<*
rule* for disrate, which doetn i follow rule»,
she ta to-

iler decision lo Have was due m pariai ihe
faci Ihai oneorganliailon went to Itl silo
trhrduH her refiroum break* Mn» I npor-
uni. the uld, th* wi* tired of the rrgnihly
Hill showmghow many labietu.X ray* and
consultation® ttch docforin ih« | 'uup had or-
dered and fnitiraled ai bring urgrd * spend
ailittklimeoneachpalfeniitpoulbH .

"I would be confronted by my bouet on
how king il would lake me lo do * physical."
Dr. Htlpem Mkl "Why wsm'l | more like
Doctor X. who don Il fatler? TV system
doesn't reward people for being compel**! or
good Of ur io dale. [l reward* them 1ot being
luperdclil”

Some Point to Massachusetts as Extreme ofRegulation

mELISADLTTfROSENTHAL

In 11 thilrt. grumbling orivair doctor* tre
conmHd bY ih*fact that ihe requlation could
be won* Theycould b* practicing In Maua-
rhutelit Inih'r rv*me of cn-Irolling rrwlt *nd
Improving acceu lo medirilcar*, ih*" title
hat led IV nation In reusing *ti*t law* u
govern doclora prattle** and limn ihnr
feex ) .

Bui many uy ihe good Inirmwn* hare
hacktired TV "American Medical Aitocls-
lun etiimiie* that more than 19percent of
doctor*mpnraifpuclicehavfkfi the *1¥10
tmre IM). iV llgur* mty V. e*high a* N
perrem In wom- Iprculure, although e tpe-
rial Htlc commiMton uy* ihe figure* tre
difficult lodctrrm Iv

Cnctort UY three law* mate pcactus to
M tnachu aril* financially JitftKuM

gLimnaon doeior*' bitli Donut lave D

Mh*vm*ni whaierer an Msurer. In-

TForced Medicare paniclpalion To br
licenaed, ph}*/sician* have lo acc*pl all Med!
rare pattern

Obmoactrre malprarlk* paymrnl* TV
uate'r Jmm Underwriting AaaocUlton toal
money through much of IV 1t2*™* tnd fifly
IM* % ? d doctori are payin? «nr* pie-
mhimt 10 make up lor throe tofart Accord-
big to Medical Economic* m *laline, a urolo
giti waa <harxed ill 000 for IM I Iniurance
and tlk.M b k*retroactive premium*

WKh doctor*' income* In Mttuchuaeii*
runnbig 1) percem below iV naitonol aver-
age.manx/dector*artHaving

Al Dr

enn Fea t tor. noot end lhrooi of-

fice In F»Imouch on Cope fad one of the
mrtt harden hit.law doclor mired. anoINrr
moved io New York and Dr Foa la the onIY
ear. roa- and throat dmlor ti hi* hreptu
Departuree by doeior* V te kif* Ihe hoap'ul
nm-rannry riv.rewliinwl o genet*! aurgreei

cut PhyikUn Supply Commlltton lo uudy
IV problem Thtl wai In pin lo reipaid lo
HgitlMora' claim* th*| contii'urrui In tome
ore** were having trouble Ivtding doctor*
end lo claim* by V*pu*li In tome ptrti ol
IV till* Ihti they could not fill iV ir *1*11%
tnd  MaliVw Fithmtn. Maatachuteill
Astitiam Sccrrlary for llrtlih and Well
Because of d*tt problem*. iV repo .V
rommluun fluued m July, resrrvrd Judg
mrnl tbuul wViher IV number of dxm ri
Eracthg mi M****rhucHi w»* dwmdlln?
ut acknowledged Ihai "iVrt wt* tigm|
cam room for Improvem*ni* IntV tupp'/ of
dociory, rapeclaily on sap* Cod and In iV
wvtirmpariof IV tiajr,M r Fishman *aid
Among IV con misslon'l rcco-unrnd*
liont were bxrnllve* lo prank* mi arc**
wuh lew dutiort and a pure |rofccl 1# eltow
same deelor*' Milt lo nrred insurance pay-
ment* IV report "did a to* of coriwwus
net ranmg kiiV legitlaiuiv and In iV m
bnnw ih*i dviora V rr were really angry.

Iti* no longer fun, tatittytng

Ohm

ft*
2*H
n* Nike (M1 Tkdefx WIM | MfMMIg lire* Ibbbg

The Bureaucracy

The PaBerv_vork
Grows Rapidly

Both « cause and a consequence O/ the
grqwmq number ef playen Inlhe health In
uiiry Ta a growing number of edrmnlsira-
ton “An American HoapHal Aaaocialton
bookki Hall Nd h«alinv<are carwen. and 52
of ihoit are admlinuirailvt. Slmllarle(/h a
uudy by (h« Journal ot Inirrnal MrdKinc
found that The numbera ofheahh odmmiaira
lon memaetl nearly fourfold btiwten 117#
and ItM. while Tha ‘number of doctor* In

cffa  byhalf.

Dmion lend to k* thewe admImairaion
«lanmhtrobalack to *fc*t nceda l0be done
and another cap cn their authority. Dr Sally
Faith Dorfmarv. la a Near York gynrcolotiaa
and now, a* CommUaloncr of Health tor
Orange County, ahc li an admInlairaior She
recaUiihc time ahc apenf aa the medical di-
rectorofacimtc tathe Brona.

Dr Dorfman 1Ltil acw* patkntionce a »t*k
«*a keep me from being an Ivory-Iracr bu
rraunatMAnd ahe ipraka for many doctora
when the Qortttani *hc rffrciivm rtt of ad-
mmiairator* whohaw never bertidoclora

Some, but not all admlnlairaio* a ahe lay*
“an frutirairO phyliclana, who. for what-
ewe reaton, family, fuuncet. grade*. dedn't
ﬁo 10 medical KhooC and theae people now

aw the power 10 rrawUtr doclon Some
might even admit uy they alway* warned lu
headoctor |thtnh aome may drlighr in hetng
able to irtl dorion what to do arvf r<nern®
aanly forihe right reaaona *

The growing burrarracy alujbrtngj more
ﬁapergc«h. anmher aourcr of frxiiiraia v Dr

obeii and Dr Drtwua Wagner are brorhen
and have been pratikm g m Shtner. Tea. wnh
apopuUitonofliOffornearly Ii year* Thry
ary *hey no longer en)oy M aﬁending €0
perrem ‘tatheirtime on paperwork ta one of

the reatorn WhY )
r*. pally a |MM iompulfr

Dr Senneii gmduolod from Yale M aiicil
School In IMJ; worked M 0 doctor MaQJ
then Joined A«*o Ufa and Conuohy fc Mid-
dietown, Conn. fc July ~Jdfc my reili—ry
elallmewfien Mod*carwDR G.'awvrwbefcg
Implemented." houd. "l doctorim ur
incrooging obltgatkm lo fuottfg omit (oCi-
ekm 10 people”who didn't undaraund aad
cenalnly wertnot Imertatod fc kamfc%.**
_He hope* that b;{( "working wkhfc tho
ifm." he con "make
| * but aaya that “a lot of doctora | aaoa* ol

.ffYW
the polcy more raifcv *

B F o~ -

parttea. and who know noDwvg about me, ,

don't like me becauao [ work toeAetna**
Other fruurated do toriaj« auylng, aewe
becauae ihey connoi afford 10 fcavt Owe «
year old New York area ohauirtcUn uy=
ahc hat aoured on her profcmton bocouee
“the Government and tha malpractice law-
yen arc alwaya looking ever your ahoutdar.**
She hat thought of tuch ahamajhme u
{lafling her own medtcal (rmitacnpdoo aorv*
ke. purvumg a buuneaa degrre or bacom”"*
a profeuional muaklan Bul If ahe doca any
of these things ahe will have 10 pay about
tfl.BOO for a malpractice tall** to keep M r
covered umtl the statute of limitation* rvme«
outon claim* over cases she has handted
As New York Slate Health CommUakmer.
Dr David Axelmd hat been rraponalbfc for
such policies as the regulation* on rnideal
hours, the publishing of statistics on Caesar-
ean aeciions and the proposed universal
health insurance for 1he61ale, He caapiafea
thai doclor3have failed 10 police them selves,
*t.aissei faire has notbeen auoeaaful," M
said “The regul_ator‘y process ha* Mapped

into a void Phyiklaiu are go*g* U have is
recognue that if there I* to be lea re({;u\atlon
there h«» 10be a more effective levelof pear

renew "

Others hive reached the same conclusion.
In_then boutt "(~ality Health Care." pub-
NiJted Uii summer b?r the America* Cotfcga
of Piysmans. the rd
firk and De DavdB Nash warn that In tha
rw.r future regulators will crow tha lna
from monitormg performance to rewarding
and punishing on the basts of that perform

am

Already, ihey taid an HM O in Ptnnaytva
ma planned 10°pay phrskUAl bonus** haaed
partly 00 ihetr Ferormances fc 2*bty
measurement scales And ihe Health Car*
Flnancmg_ AdminlstratkA, which weubwe
over Medicare, rt Froposm  la rale Indlvk]-
ualphytkiant,aill does IndividualhoapiuU.
and make the resuha publk.

<

e

*

jors Dr Norten Gotd- '

* o ¥

«Physicians have to lake tha feed and M

rrspon. ihte for lhemselves," Dr Nadi, aa ad-
mmittraior OL Thorns* Jefferson IM tvarsky
IIm piialm Philadelphia, said fc sn fctem rw
“I vtMjkJ rstM rhave other doctors doing tha
than someone more pamktoue It's tnrvha

k

Said Dr Aaelrod “|suspect that fc lha he
lure ihe pendulum will awing away rww the
eairaiudm aiily nl?h level ot rfuuium |
think the medKal romraunMy'i Mgva la
rn ogmre Ihaiif there tato be kt* requUimu
iheirhaiighr erhangetAaiiiMde *

lirai if that thange cornea. HwiU be too Uw

fni wine .
V=m”ny ol the p-vple ywu moai wantu go
<upra«me h**f already been drrvenwo af
1. 'said Dr lennert af Arnu “Many af rwy
paiienrt lutd me they w»r* very sorry that |
was ve«%*ng | took that aa very fUuermg
Bui I rouMn Lplan ararver fc prrvaie peac

lke at|saw the wurld Shapuig up "

M X! AifHk*'Ug icfotufcsAip
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0 UMcom mlpmytng fafi
ment §o up. And when am* go Up,
v 1hie* lend o

"People are seeing ihelr propert
values shot out from under them,” ut
Dan Baumot, a former Finance De-
partment official who helped draft the
city’s property tax procedures.

he Increase In assessments Is not
the result of any decision by the dty to

\Wariness Is Regllacin

etween He

By GINA KOLATA

Doctor-patient  relationships  are
becor 'ng a distorted version of the
rosy |mage so many Americans have
long held dear. _

Both doctors and patients tell of com
municatlon gone awry and of warmth
and caring replaced by distrust and
leerirhss. _

The widow of a Connecticut cancer
patient, embittered by her experiences
with what she felt were cold, uncarin
doctors, said that what has happened to
medical care is "hideous and gro-
tesque.”

*Mos* 'Victors Mean Well’

A Washington doctor, beaten down
b‘Y what she sees as increasingly hos
tile patients, complained that more and
more people "think that docio s are
the enemy,” and added: "Trusting is
considered naive and Inappropriate.
Why is It that society cannot permit it
selfto acoedpt the fact that most doctors
mean well?" _

Although there are still devoted doc
tors who cherish life-long relationships
with loyal, trusting patiénts, such doc
tors and such patients appear to be a
diminishing breed. _

"| think there is no question that doc
tor-patient relationships have changed
and chan?ed dramatlca_llg,'_' said Dr.
Elliot, Letter, a urologist in pnvate
practice in New York. "The major
problem is that there’s an adversarial
relationship that wasn't there before.”

Opinion polls Indicate that doctors

INSIDE

New Bishop forBrooklyn
Bishop Thomas V. Dally of Palm
Beach. Fla. will be the noxt head of
the Brooklyn diocese, accordlnq to a
Roman Catholic official. Page BI.

Selma Still Smolders

Blacks and whites mingle and seem
to tolerate one another in Selma, Ala.
but the divisions that surfaced 25
years ago stUl exist Page A I

Airlines Beton Expansion
Higher fuel prices and slower passen-
ger growth in recent months have not

eterred the nation's largest airlines
from ambitious plana Page DI.

«iirw **ry »nH *V«. h i*h

homes toe percent a yearor s,

over five years, whife aIIowméJ much
larger increases on coops, condomini-

ums and rental buildinﬁs.
State officials say t

created man¥
the owners of small houses protecte

Continued 0N Page B3. Column |

€ran

Doctors in Distress

LaS'[ Ofth ree articles.

feel they are losing the public's esteem,

that theéy believe patients have unreal-

istic expectations of what medicine csn

do and that they think patients are de-
manding more Services than arc neces-

sary.
Patients

Sixty-seven percent of 1500 people
uestioned ina Gallup poll last year for
the American Medical Association said

Continuedon Page DI5, column 1

_ e approach has
inequities, even among

rust
LaﬂentM

_Patients, Inturn, express dissatisfac-
9 tion with their doctors in opinion polls.

i |

=<

By HENRY KAMM

Uxculi« TV N»w Yoft Tima

EAST BERLIN. Feb. 19 - Prime
Minister Hans Modrow bitterly cm!
cired the Government of Chancellor
Helmut Kohl of West Germany today
for not ﬁrowdm Immediate financial
help to the East German economy.
Since his return from last week's
meetings in Bonn with Mr. Kohl. Mr
odrow has let it be known that he is
and disappointed that an ex-
8acka_ge of 15 billion marks,

billion, has not been put

angr
pegteyd aid
or %bout 5

orth.

The Kohl Government has decided to
extend cash aid only to the government
that will emer?_e after East Germany's
first free parliamentary elections,” to
be held on March 18.

No Longer Brothers?

"l can understand the disappoint-

ment of many citizens of the German
Demaocratic
selves whether, they arc no longer
brothers and sisters after all," Mr.
Modrow said, alluding_ironically to
Years of West German insistence that
khe people of East Germany are their
in.

He was speaking to the "round
table" of 16 political groupings here,

epublic who ask them-

East Germany's mt
political forum In i
democratically ele
after the fall of the
nisu last year.

"But my Govern
more than"to contlni
fort," Mr. Modrow sa
on bended knees for
contribution.”

Commitment W

In the first meeting
man leaders last yé;
assistance was discut
row Government at
Kohl had committed
dartty contribution.

In the Kohl Gover
offer of a rapid econo
union, not immediat
East Germany, const,
fectlve material asst
can provide.

But Mr. Modrow
against hasty sups v
because of serious leg

In his speech. Mr."J
that East Germany

Continued on Page

Romanian Leader Warns of Tough New Measures Against Demonsti

President lon Iliescu vowed that demonstrators
would be “severely punished" if Sunday night's
takeover of Government headquarters were repeat-

cd-

Bucharest yesterday, soldiers arr
suspected of leading the takeover. Ab
were arrested, a source said. Page
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tK*i dtciKi «rv loo intrrrtird in miking
morwjr. and 57pfrctnt a”rfAd lhai ‘dotiM]
do*'tcar* about people a» inu-h atiMy utfd
to" IhfffAucncrt uid that Axiom "keep
patintta waning loo long *

ftr poii alao found™ Ihai w percent of
Amrrvaniu fihry rrtpffl Axiom kit now
than |hr>{d|d leyrart aFo_Themm_I frrqornt
maonalhryrttrd virrfhitdttioriwfre’'m
Nfor (hr moiiry “Of litkfd conffm 1otlhfsr
PHINMI ) .

Fe_unrerrt‘ ml. Incooiratl. taid ihry >
tprrird dorlori mort now.ihr nxii frrqumi
rraaona bring that docion wtrr mo

re equ-
cated and morrknowkd| fabk of that the ff-

tpcodtf wrrr oMrr and nrrdcd dociora
more. ) o

In kmrrvtrwi, many paiktxi comptalord
(hatdocion wrtracimc mo*rand more like
atoo#bwttnna propW. To Insurf ;cjd _trrat-
mtm, aomr patimti My. they have 10team
atl ihry can about their dlaraae and lake
charftoftheirown treatment

TheCaux*

Distrustat 2 Ends
Of the Stethoscope

TV (raying ot docier paumt reliium thipi
liema horn manf cautrt TV 1tor ol mil-
I TKin will M1 led Ufflt dorion 10 mu-
iron palkina. IV consumer mover mi Vi
kd K'm paumtt is niiiiniil iV Ir docion
mS feel IV 7Vve is decide Is* ihemwlvn

c\a*v

re Frequently Sharin
Istrust and \X/ g

allNes

11" war tor IV Amelkin Medical Attona-
non. V II'iV dociort surveyed Mai paurnn
are demanding more tenters Irom [Vm
ihanarrnecessity .

_"Ysu start oit wiih whil it a good Irmd,
iv I Eeople should V. aware ol »Vt IVIr
piobkmt irr and IV | IVy thould under-
mland iV ir bodies ssd unuemsnd what's
wrong." Dr Irlirr uld "Then romrt *
-‘hokltrelnq.\hllsupposeslhllwuhep&roprl-l
eir ripliitiiiont propk ron htvr IV kmd si
undemanding wlhoul IV background TTilt
iV'y canunderstand ill iV nuances and that
iVy Vvr IV ability la evaluate IV dill
Wlihoul hivwig lived Ihrough iV develop-
memolihfdiia and seentrends come and go
or trm conflicting marusenpn iitd re-
pom”

fallen! Im w rt kf TtsU

Dr Stthen Birnorr. in Wilemitl In prl-
vile pntlicr InNr* Him , Conn,uid V It
slim prrtwrrd by pmmn whsdrmtnd un
neeesuhv trill md procedures. For eum -

k. vV Uld, pstknu wuh lowrr back pirn
willdrmmd -qomguurU rd tomography, or
C.T.Kin Hfuid IV Kin wouldbr"rk’uly
vrry inappropriate” because H would not
necessarllr ihow whal w it wrong md would

bf an unfuullkd uy o Il very upmilve
techno\ogfy Or Brmnrruid lhaiV Vtto
"drVonrly negotiate" wllh luch palknu

“To Hilly uy no ollen loin pauentt," V

_Dr Brmnrr laid V hatbrm diimayrd lo
find tmr of hit paiknlt rvm ordering iV ir
own uboiiiory full "I Juil uw e woman
whoVd brm WW|Pd|uy ipelli" vV uld.
"When Vi lab Tu [l ramr back, Ihry in-
ckidrd a rhnktirrolirtt, V r hlood‘?roup and
Virblordiypr Thaiwaickarty oil IV wall.
When Inlkd Vrandaikrd how ihot* Inn
loi door, iV wuid tV aikrd lor IVm be-
cause IV wairunout” )

Ahhqulnh. In throry. laboratories arc tup-
Fmrd io havr iV doctor's auihoruaUon br-
ore doing irttt. In prarller. IrchnKlant
aorarilmridoinn ataptlknl'irrqurtl. Dr
Brmnrruld

Mam rmladlag IV Trralmmt

Bin_many palknu uy iVy do not fully
Irw tliVli dociortindlrrloW igrdlo minrr
mmdiVirowntrralmmt )

Baibara Slkrt, a Imlancr pholoyripVr
wholiru In MklUnd, Tea, uld tV tweamr
cynical and ditilhiilcrwd dunng a thrrf year
Sum iobecome prrgnaM "l inoughiyou go
Inlad tail mrm whai'a wrong and ihry will
fls == aV uid of Vr Muilalmponarto |V
mnStcal protnmw- But aha uid IV doeior
tV M llally cormikrd augdqra‘rd I/rsim m ia
lhai M's Jikea lalrr kirnrd ware conatdrrrd
Inappropriate

TV doctor "wamrd is do tomeicry draa-

ik Uunga,"aV uid. adduig, "1 train 101V li-

brary and got baoka an ktlrrliINy and |
bought « Irw books” SV mdru up poang to
Oalfat and waning til moMha lor an appoint
mma with s highly rrgardrd andocrtnokjtlaL
eVrwCant Dip a«aa Dwrta, i*

“I'kamrd that |V vsis getsUwr opanwna.
to research, and iVw make my own
Inrmrd drcltlona.” awuid "You cam do-

Or Brmdan Megauran aiiiching an acddent victim'a heed in
tlir rincr%rncy room at Parkwood Motpiial in New Bedford.
Mita Dr Magauran rnirred practice hf thought lie

Dr.PottUldV willnow puloilcalling pa-
iknltuntilalter V hatgone running or after
V Vit relumed from waichmg hit daugh-
mr'tmererpractlce.

Thinking Aboul Free Time

Young ducisri, lou. uy IVy are \hinkmg
moirand more aboul how IV'y will live an
whai tori of liee lime IVy will have whm
Ihry plan iViir careen Dr Brmdan Magau-
ran.aJl ¥rar—0W em‘er?\lency room doctor al
Si Zukr't llotpual in Nrw Bedford. Mata,
taul V. brcamr a doctor thinking V- would
havr rlotr. lime contuming, long tailing
rrlanonthipa wuh hit pahrnii, like hit la-
IVr,agrnrral prartiunrr. )

“My Dad wat alwaya available” Dr.
Magauran uid "You could call him cn
Chntlmaa Day and V 'd be availfbk. | Mar
him form lifelong lelaiionthipt wuh panama

The Public Image

Moildocion apend snough
(ims wrtfi ihslr palisnta

patients

advances WMmadeems

.In

Docion uiuaKy explain INngiwall lo then

Docion sis usually up to date on Ihe Isles!

Doctors keep patients walling loo long

I'aaw how Vppy V waa. luw |V reward! Docior loo Inter In making mon
V gm 0U\0|ﬁﬁ work. | thought I!]alt wv Il ociorts/sloo Interested aking money
would like"

Dr Magauran waa accrpicd in a Frnrr‘al
surgery program, butV dropped oul, decid
ingdutV could not remain in  Ikld wVre
“youhave is beavallabk ] t houra «day " He
aald. “I'Irlt N fundamentally had come down
10a ch»KC ef uying, 'Whal it more impor-
tant.your family or yourworkJ"'”

Working in an emergency room. Dr
Magauran will not have personal rtlalton-
thipe Wilh hitpaurnn BulV uld. “TYtcske
thing about M1t Ihai wVn your shift I sver,
yrvrahihiasver."

The

The Result*

) € fWipondenia were menuhed

_e._.eer~ A Led. .. arve

Percentage uying lhey
respected doctori mors,
leu orabout the same
ae they ckd 10 yean ago.

by 002 to

Psrcsmags olistpondsma ngrssmo Witheach tlaltmem .

1%

Docion donlcare aboulpeople as much aa they used lo

RespectofPatients

would have long-bating rdationahipa with hit palicnla. Bul
alter diacovering

aurgary programs he would

81%

87%

5/%

be on 24-hour call, he twitched to emergency room practice.

vl

75%
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COMPLIMENTS F THE

Dr. Stepton erasnur
tninnm. Nf« Hai-r*Cunn

“I'(oiluw awoman who had brm hav.
iniduty aprllc. Whm hrrlab Irata
camrbarW.ihry included a cholesterol
Irat,hrrblood group and hrr blood
type Thatwaaclratly oil the wall."

ethat tiratmmia ihry need Ihr growth ol
prepaid medkal plana meant that mote and
more people arr not able to chooae their doc-
lora and arr mrourajrd to contidrr doctora
aalnlcrchsngcobk technicians.

Dticouraird by ihr current climate, many
dociota are aayin{ they nerd lime lor them-
selves and that'ihey arr unwilling to br avail-
able >thouraaday Anddoctori who are leel-
Inian economic crunch have tended loovrr-
acbedule Iheir patterns or give each one leu
lime and attention, In order lo maintain their
Income level . o

The ditlnieiranni relallonihip is aeen
moal vividly in doctora’ reactions to the
threat of malg‘ractlce litigation  Si. Paul
Companies ol Si Paul, Minn, a group Ihai
claims 10 br the nation's largest medical
malpractice Insurer, recorded |2 malprac-
tice danas lor each 104doctori ut IM*. a fig-
ure Ihai, although il hat fluctuated ihicugh-
0>Lihe IMO'a, is sull abuui M percent higher
than Itwaiadecade ago' ) )

Docion complain Inai patients mi longrr
Irun them andare always ready loioe

Sulla Enwianally Devaaiatlag

Even If they wai. malpractice sum can be
emotionally devastating. uld Dr MKharl A.
goes, a gynecologist who practkes In
McLean, Va.

Whm a paiient tfrcidcilo lue. “Il becomes
a haired, a vindictive thing." Dr Rosa uld.
Doctori leel Ihai Ihe f.siknis suing want
vengeance at much ai le u.button, he'added.
"II'a a mailer of, You should rot In hell snd
all your |am'.|P/ member! should rot wuh
you." Dr Roiluid, )

Dr. Rosa uid a friend who also ti a doctor
waa surd rrem tly, and although he waa vin-
dicated. lhe suit Ferm anently affected him
and hit partners It "Turned  very welledu-
caled. happy go-lucky bunch of guyi mm peo-
ple who are alwayi nervous, loosing over
their ahoulderi.”” Dr. Rosa uid, 'and «look a
tremendous amouniouloltheir fam ilies "

De Devra Marrus. an iniemitl « private
practice M Washington, uld: "Whai a hap
pened Is Ihai we have aniennaa out for pa-
timta who might we ua that didn't happen
Oyearsago” ) .

r Matrut aaid she lound this poiiure
Farllevla.rt_y dtiheailrning beesow she »mt
nto medicine thinking il wai "a noble prolet-
non"

Paiienu have changed In other waya loo,
doctors aucil They say Ihai ihe growing
cons-imer movemmi haa led psnmis io
think they can deride lor ihemaelvea whst
care la needed, leading lhem 10irtal doturn
aa lechAKTint taihet than aa healria

Palienia heat about medical advinrrs on
lelevivon ot by readini newipapers and
magaunrs and thm thslknje thru doclOfl,
the dnnnra say In a flattop poll rendofled

lie Il-saga " atw uld. adding. "l went to the li-
brary and got books on” knltrtlllly and |
bOUP talaw books." She ended up posng lo
Dallasand wnHingali months for an appoint-
mentwith a highly regarded endocrmologlsi.

*Yau CooT Depend aa Dwclora'

“I'burned that | have lo get ocher opinions,
do teteareh. and then make my own in-
formed deeisisni." she uid "You can'l de-
pend un Ihe dociort lo do Il for you It you're
not a deaperaie person and aggressive and
wrll educated, you il havr trouble. Il you
trust doctori blindly, you're going lo lose.
You need brains and money and a little btl of
pushaktt Thai,io me,lsfrllghtenm%,"
“Increasingly, many palienls with tenoua
diseases like AIDS say they feel that they
have w make ihemselvea "at will aa in-
formed as iheir doctors lo be lure alary ge*
the bees treatment Peter Staley, a New
Yorker with the AIDS vliul. aaxf that whm
he learned he waa Infeeird In October IMS.
he Immediairly got his own subscription lo
The New England Journal of Medicine and
lhe Morbidity and Morlaln¥ Wert ly Report,
a pubbcasion of the Federal Ccmera for Dis-
rate CemrolmAtlanta

"My doeior waa another resource for me,
like anaedlealJournal." Mr Slakysaid

Mr. Slaley added, "There are certainly
huge numbers of AIDS patterns who lea jhe
doctor control the entire show, but [ comder
lhai dangerous liner moal doctori In this
counlry are irm blr AIDS dociort "

The Lost

Relationships
Are Impersonal

Doeior-patw it lelatlonihips are oft n m
crtauntiy im Etuonal in prepaid hralih
plant, like health maintenance orgam uttont.
according to both doctora and patients

Dr Paul Bearman. the director of urgent
careaipark Nicoilelt Medical Center tn Min-
neapolis, which cares (or patients served by
HMO.'™* aaid what doctor in these groups
"havr to deal wtih paiienu more rapMly
than lacomfortable."
 "Tfce ability to have the um e kind of car-
|n19 rtUtkxuhjp. | thm* that’s gone." he aaid
"Therv la the feeling that you could Ju5| re-
place one phvMcian with another and that's
¥ant§tudn|§te. A kn of the really fuwd doctors
eelbod.

Long Relationship* Are Rare

Dr. John J Barton, a professor and the
chairman of the department of obstetrics and
%ynepology ai lllinois Masonic H_osFlta\ in

Mej*o. uld Ihai prepaid medical plans
"aevered the doctor patient retatmoiMp”
Because longterm relationships with pa-
tient* arr becoming irxiraainty rare, many
doctora uy that they are becoming acutely
consnoui of iheir o»n needs to have free
lime (or themselves and to spend with Iheir
famibes Some arr Increasingly reluctant to
T*Ve themselves routinely available to pa
ilrnu
Dr RI.ns.sai.dherecentlﬁgaseupiheprac*
tire of oinirKicsherauvehe wanted more ol
a personallife Although he isembtnered by
the malprartke crisis »n obsteirtes. he in
slsied that that alone would not have driven
him outofthehusinessofde\iveringbabe*

"When | look back at what | did before, |
upv‘ "How did | ever live like ihatv " he said
"People respect my evmingt now Befoee.no
matter how educated m% patknti were if
Ihry had a little problem they OkJnot feel bad
ebm* bothering y«ai"

WIMAMKHE Mc tMMHI - Mil
Magauran will noi hav. personal ratal.oo-
ahlpa with hla patients. Buth» uU . "Th* nfoa
thing aboul it is Ihai whm your ahllt la e-rer,
your ahlfl la over."

The Result*

Image of Medicine
AsJust a Business

Medkal ethicltts uy that advertising by
Individualdoctors hatrtintorred Ihc Imjirca-

amn lhai Die practice ol medicine has be-

come Jutl another butineai. The American
Medical Aauxlatlon reportl Ihai I< prrrm]|
ol dociort are advertising for panents and
lhai more than 24percent of doctors In gen-
eraland lam |ny>ract|ce are doing io
~Adverllilng "la

tient relationship,”slid D f, Lawrence J

ton, an eihicm wllh Ihe Bioethkt Consults-
lion Croup m Berkeley, Calif. who hai mud-
led physician adicrliting  Buying medical
caie begun lo look like "going rul and hu%ur :
anew nrused car ratherihan going lo a fhy-
aician and bemg sure |hai he or ihe la there
for your best inierrtia," Dr. Nrlion aaid

Like Finding an Aula Repair Shop

“In'such aselling, "1 Is quite leaw tabk ai
uinet for prospective pinmia io wunder If
U]E doctor la irymg lo run up the meler," he

Some docioea, like Dr Tost, readily admit
Ihai ihe praciice of medicine it becoming
much more of a business Patkntt took al
finding a_doctor like they look al finding an
aulomobile repair shop, he said "You Il goto
acardeakr until he scratches your car and
then you'llImd anoiher." lw laid”

Buipaiwmiuy theyare increiilngly con-
cerne andbi\leraboutwhatiheﬁseeaadoc-
tor!" excessive Interest in ihe bottom line.
They ream! n whm dociort atk for payment
before they will do an etpenalve procedure,
like a magnetic resonance Imaging scan.
They alto re-wnl lhe lime ihey spend waiting
In dociort" offices to lhai ihe doctoe can be
assured IhainoIncome It loti through failure
lo schedule apallmi, )

Lila Bucktin, a Connecticut woman who
haa spent ihe pan two years struggling wuh
doctora lo gel the care the wanted for her
hushand, who recently died of cancer, u esPe-
cially biller aboul ihe' monetary aipeci of lhe
doctor-poikni relationship She fell that the
dociort did nos seem io care aboul her hus-
band The doctors "never call you and atk
how is he doing." she uid

‘Realm afa Medical Industryl

"You have lo dog Ihem around lor daya
sometimes." lo get anawtralo question. Ma
Bucklin uid "M s gosim into the realm ol a
medical indutiry or butlneia rather ihan
dealing with human life."

‘Al one point. M1 Bucklin uid, ahe had lo
aiiange and pay a round srip Irr of UOO for
an ambulance lo lake her huiband a hall a
mile down the road to a doctor who needed to
doasimple procedure that look live minutes
The doctor reluud to come io see her hus-
band athome. Ms Bucklin sad. adding ' Il'a
soinhumane You leellike a commodity, like
iwaylordoriornum akraliving " )

Phijtklans like llie Wathmgim internist
Dr. M'srrut, mho say they wmi imo medicine
lohsvrlong term personal resliwnshipa wllh
psnmis. air chilled by ihe turn that doctor,
panrni rcUnomhipt haee taken "W hen you
siaiiouias idealisticat [wtt, li"t hard nocio
be disillusioned," "i- Marrus uid

undermining the doctorl_f;a-
i el

Porpnolapo saying Buy
rospoctod (Joisoci mora,
foaa or oCxxit mo aama
na thoy ckf 10 ywara ago.

nacpoccfonra wara Hum asknd why they

iitpeciod dociocs mora or lata than Ihoy uvod io

Lm - Rwapwci Bacauta. ..

They proIn hlor Bio mooay

Thay lade ripporVooncwen/Intocoal
Thay donltaka bma lor paitanta

I'hava had a bad paraonalaiparfonoa
More Rwopnct Bacauu...

Thay era mora oducotoddoowiodgoablo
I'm ofdarfl naad Iham mora now

Thay an doing ag60dt»r.«rJob

Thay hav« mora pratluraa/chatlongui

Basadon totsphons vetcviewa uih 1.100aduXa nal

2h%
17%
(5%
13%

20%
15%
13%
11%

(1m nda Duong January and February 1444,

conduciod by GaXup for tho Amoncan Modcal Assnclakon.

wiw. lwelm

s miw nwuw vrlien im >

AM.A. Is Splintered by Challenges

By UAWRENCE K.ALTMAN

the American Medical Association, ihe
kadin? voter of American doctors, rtmilns
one ol Ik nallon's moal powerful political
lobbies But In recenlyearsihe political Influ-
ence of organized medicine haa been ebbmg
aa Il la challenged by consumer groups an
fragmrnicd by nvalfka between medical
specialties ) .

For murh of lis ISJ year history, the
AMA spoke for American doctors But the
Chlcagiabesed organization has been com-
peting'wuh a growing chorus of voters reﬁ.re-
senting medkal sFeuaItles, many ol which
have competlnq Interests.

The medkal aasocialton enrolled mora
ihan 71pettem of ihe nation's 717,000 physi-
cians in'lhe United Stales m IK1. but today
more doctors are Joining specially groups
wlihoul Joining lhe A M A Onl?/ 17percent of
the SM.toe phyikiani now belong lo the as-
50

ciation.
The organisation remains "something of
an *44pound gorilla because of lit money,
campaign com ribuitons and ability to coll on
us network of physicians al ihe grastiooii la
work iheir will on Congressmen." said John
K Igcthan, rdrior ol Health Allarrs. a Joumal
olhealth Rﬂolicy ) » )
lhe AM A" uid IK political arm. ihe
American Medkal political action commiit-
tee. gave U_<rmlimn io Congressional eondl-
dairain IM7-1H1.ihe third higdwtlamong all
polilitalaction com mitlrrt !

Bui "when ihe AMA gels two afight wuh
lhe Con%ress and siair kgiilalurri over tug
Issues the kglilitors don i hive In pay as
much alimiMA io Ilk AMA as ihey did 74
?;ears ago" Utd Dr Robert J Blendon, who

eads lhe health policy and mana?ement de-
partment al ihe Hsrvaid School ol Public
Health in Boston

When Truman pushed a rulwool health In-
surance program in ih* [HOT, the medkal
association opposed Hu government Inter-
ference Wih medicine. The'proposaldied

Builass year, when Congress was debating
arevrsnd Medicare payment system for phy-
aklana, organized medicine did nos speak
wlih orw voice.

American College of Surgeons, whoaa
1444 members stood lo lose income from
ihe system.opposed Hirom ihe outset On lhe
ocher side were lhoae who would be paid
more, Ihe doctors who deliver primary care.
In (act. the whole Idea ait Inlilaied by the
American Souet?/ ol Internal Medicine, a
g\rouplof Internal medkinc spo ulnis. The
merican Academz ¢/ Family Phyaklana
also endornd “ -rhokhcancdly. These doc-
tors will gain uidei -*wn wiy adopted tyv
sem.
Generall ugpirl foe She Plaa

The association supported ih* system la
general ) ) )
~Dr. James S Todd, ihe medical associa-
tion's senior deputy etccuilve vice president
cued » survey of seruor Congressional tu ff
members, conducttd by Ihe Virihlin Group
InMcLean. Va, (hat rated ihe AM A among
ihe five moil rlleciive lobbying groups "The
perception lhaiihe AM A'a Fower U waning
Il Ihe sheer magnitude ol more diverse
Issues hai makesn Impoaalbk io have equal
impacton allofthem." Dr. Todd taid.

Dr. William L Roper, drpuly director et
domcaik polky m the Bush Adm Iniilrtllon
and aformer head et Ihe Hralih Care Financ-
ing Adminitirallon, agreed "The AM.A. Is
anil the player asi*r 1kM," he uid -W--!
has changed |1 nos Usnflosing power bus Ih.
specially societies have gaewd j-vwer "
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HousepanelseesS & L-lke warning signs, urges betterregulation o findustry

By JANET ASCHKENASY
Journal oi Commerce

A House subcommittee report
on insurance insolvencies, a pet proj-
ect of Rep. John Dingell, D-Mich.,
portrays the insurance industry as
repeating some of the errors of sav-
ings and loan companies.

The report, titled "Failed Pro-
mises,” finds no evidence of a crisis
immediately threatening the exist-
ence of the property/casualty indus-
try.

At the same time, “the same early
warnings of potential disaster are
abundantly evident, as they were five
years ago in the thrift industry,” the
report asserts.

“If such warnings are not heeded,
the insurance industry and the nation
could face a solvency crisis rivaling
the savings and loan situation,” it
states. The report goes on to point
out weaknesses in the present system
of state solvency regulation.

The 76-page report is the product

of the House Energy and Commerce
Subcommittee on Oversight and In-
vestigations, chaired by Dingell. It is
a strongly worded document that be-
comes particularly biting in dealing
with such insolvencies as Mission In-
surance Co., Integrity Insurance Co.,
Transit Casualty and Anglo-Ameri-
can Insurance Co.

Frequently used are such terms as
“colossal mismanagement,” “aban-
doning ship” and "giving away the
(underwriting) pen.”

David Farmer, vice president for
federal affairs at The Alliance of
American Insurers, Washington, said
Friday that while he had yet to see
the document, "my understanding is
that this is a study of four insolven-
cies. You can’t really paint the state
solvency mechanism with such a
broad brush.”

“The number of insurance insol-
vencies is quite small compared to
the number of S&Ls that have gone
under,” added Alliance official Tom

O’Day. "The magnitude of the two
problems are just like night and
day.”

Still, the Dingell report targets an
April 1969 study by the National Asso-
ciation of Independent Insurers, Des
Plaines, 111, showing that the number
of companies designated for regula-
tory attention by insurance commis-
sioners more than quadrupled in the
past 10years.

Nearly half the nation’s 150 insur-
ance insolvencies since 1969 occurred
within the past five years, it says.
And nearly half the $2.2 billion in in-
surance company assessments used
to cover those costs through state
guarantee funds from 1969 to 1967
was assessed in 1967 alone.

The Dingell report makes no re-
commendations as to how the prob-
lem of failing insurers should be ad-
dressed, but hearings l.ave been
scheduled March 12 and 19 to con-
tinue the fact-finding process, ac-
cording to Jack Chesson, counsel to
the House oversight subcommittee.
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ALEUT PLAZA
4000 OLD SEWARD HWY., SCITE 203
ANCHORAGE, ALASKA99503
(907)563-3414

February 13 190

Representative Dave Donley, Chairman
Labor and Commerce Commiitee

House of Representatives

State of Alaska

0 Box V

Juneau, Alaska 99811

Dear Chairman Donley:

| testified in front of the House Labor and Commerce Committee and was requested to
submit my comments in writing.  Please share this written testimony with the other
committeé  members,

Chairman Donley and Committee members, | am Mary Pierce, Executive Director of MICA.
CSHB334 - Requiring insurance of outstanding judgement.

We wanted to make a few brief informational comments on this bill. We, like all insurance
companies, have underwriting requirements to write physicians, We do_gather previous
claims experience and our Underwriting Manager and the Underwriting Committee may not
cover an applicant based upon that experience.” In other words, wc do not offer insurance
coverage to all applicants. If this bill is passed wc wanted the committee to know that
Physwlans with an outstanding judgement may not be able to procure coverage and
herefore not able to practice.

CSHB336 - Medical Malpractice Advisory Panels.

We 'feel strongly that if current Medical Malpractice Advisory panels are to work they
need to be comPnsed of experts, more importantly specialiss who can understand the
technical medical procedures and make assessments that offer the judge and both parties
accurate medical conclusions.

We fight now to obtain the approFr!ate physicians sPemallst on a panel. It does no good
whatsoever to have a family practitioner on a panel where we have technical complications
involving an orthopedic procedure. Wc feel that adding lay people to this panel would not
make it ‘any better. In fact, the time the panel would need to review a case would increase
as the physicians would have to educate the lay people.

We ask you to not further dilute the credibility of the panel but in fact maintain it as an
"export" advisory panel membcred with medical experts. Wc squest that lay people have
a place in the system and that is on die jurr. If you must put a Tay person on the panel to
make sure the doctors play straight then please make them non-voting members on these
highly technical issues.



Medical Indemnity Corporation of Alaska

CSHB337 e« Mandatory insurance requirements for hospitals.

Our comments here are similar to HW34. We do have underwriting requirements for
hospitals. We are concerned since we are the only company offermq coverage in the state
to the rural hospitals that we may not chose to underwrite a hospital. We want the
committee to understand that we are unwilling tocompromise our standards because the
strength and stability of those standards allow ™ us to continug in business. We are not
interested in becoming a substandard market or acquiring risks that may lead to our
insolvency. It is our commitmc i to be here to write malpractice for the majority.

HB349 - Money from Medical Malpractice Revolving Loan Fund.

This fund was established to fund the operations of MICA. We have horrowed from i. twice
and have an outs_tandmg balance M 52402286 on the first note andSB00.000 on the
second note. This_ fund has been important to us both in our original capitalization and
also as surplus.  This surplus is critical when beln% reviewed by reinsurers because it
helps add stability to our small company. Needless 1o say, weareconcerned about any
depiction to the “fund.

HB350 e Matching Fund.

We arc certainly suPportive of the concept of a matching fund. We do have some questions
regarding this “in legislation.

First of all, | believe | understand tire intent of the formula  butfor the life of me, | can't
get it to work. Perhaps someone can explain it to me.

We are also curious as to a definition of the term "rural" asit applies t0 thebill.
Finally, we have some concerns if we arc to administer this fund.
]?] The first is a potential restraint of trade problem that might occur by a
\o ysician with another carrier being denied access to die fund. It is at ‘the very
east a potential conflict of interest,
2 Secondly, if we do administer it we are concerned with the increase in
administrative costs to us. Our question is therefore one of developing a budget
and receiving compensation to administer the fund.

Again, we don't disagree in concept to the idea of a matching fund but do have questions
regarding the mechanics.

Thank you for your time. | will be happy to answer any questions.
Sincerely,

N

Executive Director



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE pP.O. BOX Y, JUNEAU 99811 . .

(907) 465-3892

February 6, 1990

MEMORANDUM
To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: Proposed CS for HB 336
Work Order # 6-1316E, by Ford, dated 2/6/90

The proposed CS for HB 336 makes the report of the medical malpractice advisory
panel adivsory only, prohibiting it from being admitted as evidence except for
determining an award of costs or attorney fees. The CS further provides that
membetrs of the panel may not be examined as witnesses on the contents of the
report.

Arguments in support of the proposed CS are outlined in a letter in members
files from attorney Dan Hensley and in testimony offered during the November
30, 1989 hearing on HB 336 in Anchorage.

dd/ybs90
b/hb336-I

<S5
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L. AMES LUCE A PROFCtSIONAL CORPORATION
OAN A. HENSICY 1016 WCBT SEVENTH AVENUE

ANCHORAOE, ALASKA 90501

TELEPHONE (007) *76-1101
FAX: (007) *77-4064

February 5, 1990

Rep. Dave Donley, Chairman
Labor and Commerce Committee
Alaska State Legislature
P.O. Box V (MS 3100)

Juneau, Alaska 99511

Re: House B ill Nop. 334. 336. 337. 349 and 350

Dear Representative Donley:

| have reviewed several hills pending in the Labor and
Commerce Committee which address issues concerning medical
malpractice insurance and medical malpractice litigation. As an
attorney who represents plaintiffs in medical negligence cases, |
am very pleased to see that your committee is taking steps to
address the real problems involved in the medical insurance
"crisis" — ‘that is, availability of insurance and access to the
justice system. What a refreshing approach when compared to some
prior legislative attempts to solve these problems by reducing or
eliminating the rights of injured victims of negligence.

| do have some minor suggestions concerning some portions of

the Dbills which are addressed below. However, please understand
that | wholeheartedly support the intent of this legislative
package.

House B ill 334, which requires professionals to obtain
malpractice insurance, 1is a step in the right direction In my
view. However, | am concerned that the Dbill, as presently
drafted, does not require liability insurance unless the

professional has had a judgment entered against him or her. This
exception raises two questions.
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First, a professional who holds himself out to the public as
competent in an area should back that representation with
insurance, regardless of whether he or she has been the subject
of a negligence judgment. Second, although this exception was
apparently designed to focus on the professional with a "track
record" of negligence, it does not appear to apply to the
professional who may have settled a series of negligence claims
short of trial to avoid a negligence judgment. Despite these
concerns, | strongly wurge the passage of some legislation
requiring mandatory liability insurance for professionals.

House B ill 336 makes changes in the medical malpractico
advisory panel law presently on the books. The important
modifications are the increase in the size of the panel, the
addition of non-health care providers to the panel, and a change

in the prohibition on discovery in [litigation presently written
in the law.

There is an additional, significant problem with the panel
statute which is not addressed by this bill. That problem is the
use to which a panel report may be made in court. Several

physicians who testified at the recent committee hearings believe
that the role of the panel is only to address "biological"
issues, without regard to the important legal-medical issues
raised in the litigation. Moreover, many physicians with whom |
have spoken personally believe that their role as panel members

is to "educate the judge" rather than to prepare a report for use
by the trial jury in deciding the case.

Nevertheless, under present Jlaw, a panel report may be
introduced into evidence at trial without the members of the

panel actually testifying. In addition, the Alaska Supreme Court
has held that an expert advisory panel report may be used as the
basis for summary judgment against a party. Kendall v. State,
692 P.2d 953, 955 (Alaska 1984). Finally, under present

administrative rules, although the <court appoints the expert
advisory panel, often overthe objection of a party, a party who
wishes to have a member of the panel testify at trial (either to
support the panel report or to expose fallacies in the report)
must pay for that physician®s deposition and appearance at trial.

[f the purpose of the panel proceeding is to provide
"screening" of cases, it is superfluous. Competent plaintiff's
lawyers screen difficult medical negligence cases prior to filing
them. The hi«<~h costs of pursuing a medical negligence case act
as a deterre.c to filing a non-meritorious case. There are
existing court rules for addressing frivolous claims (Rule 82
awards to the prevailing party; Rule 11 sanctions).
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If the panel is to remain a part of Alaska's medical
negligence law, its role should be clearly defined. | suggest
that House B ill 336 be amended to add the following:

A.S. 09.55.536(e) is repealed and re-enacted
to provide: The panel's report is advisory
only. It may not be introduced into evidence
at trial and its members may not be called as
witnesses. In awarding costs and attorneys'

fees at the ~conclusion of [litigation, the
trial court may consider the panel report.

Finally, House B ill 350, concerning creating the Alaska
Medical Malpractice Matching Fund, is an extremely important
piece of legislation. The passage of this bill will do much to

alleviate the problems faced by rural physicians in obtaining

insurance, without forcing rural Alasrans to settle for second
rate medical care.

Thank you tor the opportunity to comment on these
legislative proposals. [f | can answer any questions or provide
dditional information, | will be happy to do so.

Sincerely yours,

DAH:fs
off,dah.lot.rep.dav.don.l



HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE PO.BOX V,JUNEAU 99811
(907) 465-3892

November 23, 1989

M EMORANTDUWM

To: Members, House Labor andCommerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: HB 336 - Medical Review Panels

HB 336 amends Alaska's statute establishing an expert advisory panel to
review medical malpractice cases where parties nave not agreed to
arbitration of the claim to:

1. Change from a panel comprised of three health care providers to a
panel of five, three of which shall not be health care providers.
(Over thirty states have medical malpractice pre-screening panels.
Alaska has the only one without non-physician members).

2. Anow the parties to control the presentation of evidence. (Done in
all states with pre-screening panels except Alaska, Kansas, and
Nevada).

3. Obtain attendance and allow cross examination of witnesses. (Done in
all states with pre-screening panels except Alaska, Kansas, and
Nevada).

4. Permit opre-trial discovery. (AIl states with pre-screening panels
except Alaska, Hawaii, ldaho, Kansas, Montana, Nevada, New Mexico,

Utah and Wyoming).

5. Permit parties to attend all panel hearings. (In all states with
pre-screening panels except Alaska, Kansas and Nevada).

HB 336 does not change provisions wunder Alaska's current law allowing the

advisory panel's report to be admissible as evidence at trial, a provision
we share with half the states that have pre-screening panels. Only in

Puerto Rico are the findings of the advisory opanel binding.

dd/gbi89
b/hb336



“A Comparative Analysts of Various Mcdlc.| Malpractice Scr.aninft Panal Statures

V*V e

STATE

ALABAMA
ALASKA
ARIZONA
CONNECTICUT
DELAWARE
FLORIDA
HAWAII
IDAHO
INDIANA
KANSAS
LOUISANA
MAINE
MARYLAND
MASS
MICHIGAN
MONTANA
NEBRASKA
NEVAOA
NEW HAMP.
NEW JERSEY
NEW MEXICO
NEW YORK
OHIO

PENN.
TENNESSEE
UTAH
VERMONT
VIRGINIA
WISCONSIN

WYOMING

Partita ICroaa-J Pre-
Central Erin. /Trial
Pres, cf1 Per.rii,zt bisc.
Evidence Permit
YES YES YES
NO NO NO
YES YES YES
YES YES NO
YES YES YES
YES YES YES
YES YES NO
YES YES NO
YES YES YES
NO NO NO
YES YES YES
YES YES YES
YES YES YES
YES YES YES
YES YES YES
YES YES NO
YES YES YES
NO NO NO
YES YES YES
YES YES YES
YES YES NO
YES YES YES
YES YES YES
YES YES YES
YES YES YES
YES YES NO
YES YES YES
YES YES YES
YES YES YES
YES YES NO
YES YES 1\ VB»

iPartiea Non-
Attend 1Phy-

Heart*;/ sician
Members

YES | YES
NO NO
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
NO YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
NO YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
YES YES
Ytoo

Report
Adniasibia
aa rvider.ee

at Trial

YES
YES
YES
YES
yes
NO
NO
NO
YES

NO *e

YES

YES

YES

NO

YES
YES
YES

YES 1

YES
YES
YES

YES

YES
YES

NO
ViNBiMQ

Statute
NuxSer

§5-5-480
8§09.55.560
§12-566
§38.19*
1886903
TIT458768.57
8671
8§6-1001
§16-9.5-9-1
§65-4901
§1299.47
§2801

§3- 2A-02
TIT.23H 60B
§600.5040
§27-6-101
8§44-2840
441A.003
§519-Ail
8§4121-1
§41-5-14
§L48-a
§2711.22
40P.S.81264
§29- 26-101
8§78714-12
87001
8§8.01-581.1
8§655.02
§9-2-1501

-g . iitHm j
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HOUSE LABOR AND COMMERCE COMMITTEE .0

ALASKA STATE LEGISLATURE pP.O. BOX Y, JUNEAU 99811 C
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April :0, 1989

ELORANDUM

To: Tam Cook, Director
LAA Legal Services

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

2.e Bill drafting requests

Zreed several bill drafts, for introduction by the House Labor and Commerce
Dcsnittee, as describea below:

Prepare a draft bill (see attached analysis of various state statutes
governing medical malpractice screening panels) repealing and reenacting
the statutes governing Alaska's medical malpractice screening panel to
provide for five (3) mcmccrs, three of which shall be non n.asicai
providers, to permit parties to control the presentation of evidence, to
permit cross examination, pretrial discovery, parties to attend hearings
and to allow the report as admissible evidence at trial. Please refer to
statutes in the highlighted states forguidance.

Prepare a draft bill that requires anyprofessionallicensedby the state
to carry professional malpractice insurance (o1 errors and emissions, or
whatever their particular professional liability insurance is called) if
they have an outstanding judgement against them for proressitnai
malpractice until they nave payed ofr the judgement or have reached a
satisfactory settlement with the plaintiff,

Prepare a draft resolution (see attached) regarding the Alaska Bar.

Prepare a draft bill giving a private cause of action to a person when an
insurer has actad in bad faith, entitling the injured party to sue for
actual damages, not just policy limits.

Prepare a draft bill providing that when a plaintiff moves their case from
small claims court and they loose, thecourt mayrequire themto pay
actual court costs and attorney fees.

Draft a bill amending Rule 68 to provide that if the defendant makes an
offer that the plaintiff turned down and the plaintiff is ultimately
Iwarded less than the offer, the plaintiff may be held liable for the
defendants attorney fees and if the plaintiff makes an cffcr that the
defendant denies and the judgement is more than than the ctfer



-he plaintiff made, the defendant mav be liable for the plainti**1-
attorney fees. N

-raft a bill requiring that all medical malpractice policies sold

;;laska must name any hospital that a medical provider practices at'as an
also IfiStirpn

Please call Ginger Balm at 4954 if YyoU have any questions or need additional
information. | would like these drafts as soon as possible.



§ 09.55.536 Code of CivrL Procedure § 09.55.536

be conducted in accordance with procedures establish \by any rules of
court which may be adopted and according visions of AS
09.55.540 — 09.55.548 and AS 09.55.554 — 0: 560, and AS
09.65.090. (§ 33 ch 102 SLA. 1976; am § 22 ch 177 SLA 1978)

Crou reference*. — For purpose of  Collateral references. — Arbitrati

: a
1978 Art.  » 1. ch. 177, SLA 1978. as  0f medical malpractice claims. 84 AL
tnunaed by t 8. ch. 46. SLA 1982, in the
Temporary end Special Acta.

on
3d

Sec. 09.55.536. Expertadvisory panel, (2) In an action for dam-
ages due to personal injury or death based upon the provision of profes-
sional services by a health care provider when the parties have not
agreed to arbitration of the claim under AS 09.55.535, the court shall
appoint within 20 days after filing of answer to a summons and com-
plaint a three-person expert advisory panel unless the court decides
that an expert advisory opinion is not necessary for a decision in the
case. When the action is filed the court shall, by order, determine the
professions or specialties to be represented on the expert advisoiy
panel, giving the parties the opportunity to object or make suggestions.

(b) The expert advisory panel may compel the attendance of wit-
nesses. interview the parties, physically examine the injured person if
alive, consultwith the specialists or learned works they consider appro-
priate. and compel the production ofand examine all relevant hospital,
medical, or other records or materials relating to the health care in
issue. The panel may meet in camera, but shall maintain a record of
any testimony or oral statements of witnesses, and shall keep copies of
all written statements it receives.

(c) Notmore than 30 days after selection of the panei. it shall make
awritten report to the parties and to the court, answering the following
questions and other questions submitted to the panel by the court:

(1) What was the disorder for which the plaintiff came to medical
care?

(2) What would have beer, the probable outcome without medical
care?

(3) Was the treatment selected appropriate for the case?

(4) Did an injury arise from the medical care?

(5) What is the nature and extent of the medical injury?

(6) What specifically caused the medical injury?

(7) Was the medical injury caused by unskillful care?

(8) 1f a medical injury had not occurred, how would the plaintiffs
condition differ from the plaintiffs present condition?

(dl In ar" case in which the answer to one or more of the questions
submitted to the panel depends upon the resolution of factual questions
which are not tho proper subject of expert opinion, the report shall so
state and may answer questions based upon hypothetical facts that are
fully setout in the opinion. The reportrhall include copies ofall written

5
6
7
8
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§ 09.55.536 Alaska Statutes 5 09.55.536

statements, opinions, or records relied upon by the panel nnd either \
transcription or otlnir record of any oral statements or opinions; 'hall
specify any medicnl or scientific authority relied upon by the panel; and
shall include the resulti of any physical or mental examination per-
formed on the plaintiff. Fncli member shall sign the report nnd the
signature constitutes the member’s adoption of nil statements and
opinions contained in it; however, a member may, instead of signing
the report, submit a concurring or dissenting report which complies
with the requirements ot this subsection. A member may not attest to
any portion of the report nato which the member is not qualified to give
expert testimony.

Co) The reportofthe pnnel with uny dissenting or concurring opinion
isadmissible in evidence to the same extent as though its contents were
orally testified to by the person or persons preparing it. The court shall
delete nny portion that would not he admissible because of lack of
foundation for opinion testimony, or otherwise. Either party may sub
it testimony to support or refute the report. The jury shall be
instructed in general terms that the report shall be considered and
evnlunted in the same manner ns nny other expert testimony. Any
member of the panel may be called by any pnrty and may bo
cross-examined as to the contents of the report nr of that member's
dissenting or concurring opinion.

(f) No discovery may be undertaken in a case until the report of the
expert advisory panel is received. However, the court muy relax this
prohibition upon nshowing of good cause by nny party. Ifthe panol has
not completed its report within the 30-day period prescribed in (b) of
éhis section, (lie court may, upon application, grant it an additional 30
ays.

() Membersofu panel are entitled to travel cx|hmi8C3 and per diem
in accordance with state law pertaining to members of boards and'
commissions for all time spent in preparing its report. Ifn pnnel mem- *
her is called upon as a witness at trial or upon deposition, the member >
is entitled to payment of an expert witness fee, which ma” not exceed *
$150 per day. All expenses incurred by the pnnel shall be paid by the®
court. However, in nny case in which the courtdetermines that n party
has made a patently frivolous claim or a patently frivolous denial of
liability, it shall order that all costa of the expert advisory pnnel be
borne by the purly milking that cluim or deniul.

(h) Parties to the case and their counsel mny not initiate communl
cation out of court with members of the pnnel on the subject matter of
its inquiry and reportorcounc 0rsolicit others to do so. except through
ordinary discovery proceedings. (5 33c¢hl102S1.A 1976, run? 23chlI77
SLA 1978)



50955510

Code ok Civil (’kockdiiiie

§09.55.540

NOTE8 TO DECISIONS

Chapter 102, HLA 1976, enacted in
violation of Alan. ConaL, art. II, | 14. —
Whne the frra conference committee
recommended adoption of a vctaion of ch.
102, SILA 1970, that differ id in ninny
reaprda from the veralon originally passed
by the hnu»e; the free conference commit-
tee'a bill waa paaaed by Ihr senate by a
recorded vole; bul in the houie there waa
no roll rail or recorded vote and lhe free
conference committee bill wan paaaed
there by a aimulLanroua voire vole, thia
voice vota constituted 'final p*aa«gr>"*nfch.
102, .SLA 1976, and lhua violated tha
recorded vote requirement of Alaa. Conat.,
art. I, | 14, i’lumley v George E. Hale.
M |[). Inc.SUé) Ct OJ) No A4/ (File Noa.
4014, 4017). 694 P2a 497 11979)

But thia holding la -0 be applied
proapccUvely. — Although Die aupreme
court held that ch. 102, SLA 1976, waa
madid in violation of the recorded vote
requirement of Alaa. Conat, art. Il, | 14,
the aupreme court held that ita holding in
thia caar ahould he applied proapectivrly

Collateral referrncca. — Validity and
construction of atata statutory provision
relating to limitation* on amount of recov-

in light of ita conduaiona Dint ita deciaion
waa ot." of firat impreaaion, that aubatan-
tint rrlienre had followed from lhe legiala-
tur'a nlteinative interpretation of law.
Dint undue hatdship would have reaultad
from rriroartive application of ita holding,
and llint the rationale of the holding did
not compel retroactivity, Plumley wv.
George E Hale. MD. Inc., Hup. Ct Op.
No 1847 tFile Noa 4014, 4017), 694 P 2d
497 (1979)

Therefore, thia tec Don waa not Inval-
idated. - Since neither ch 102, 'jkA
1970. nor any other hill pret lomly enacted
Into law by voice vote, will be overturned
by ita interpretation of Alaa Conat, art 1I,
I 14, the aupreme court did not invalidate
thia aection However, in order lo effectu-
ate the goala of fairnraa and intelligent
advocacy, the aupreme court held that thia
aection would not be applicable in the mal-
practice action* conaolidnird for thia
appeal. I'lumley v. George E Hale, MP.,
Inc.Sup.Ct Op No I&47<FileNo« 4014.
40171, 694 P 2d 497 11979)

cr)é in medical malpractice claim and
aubmiaaion cfsuch claim to pretrial pantl,
80 Al.fl.1d 681

Sec. 09555-10 Durden of proof, lo) in n malpractice nclion bunco
on the negligence or wilful misconduct nfu henlth enre provider, the
pluinlifT hus the burden of proving by a preponderance of the evidence

(1) the degree of knowledge or skill possessed or the degree of care
ordinarily exercised tinder the circumstances, al the time of the act
complained of, by henlth care providers in the field or specialty in
which the defendant is practicing;

(21 Unit the defendant either Inrked this degree of kn ..allege or skill
or fniied to cxerciso this degree of core; nnd

(3) thutasnproximate resultofthis Inck of knowledge nr skill or the
failure to exercise this degree ofenre the pInintifT sufTrrrd injuries that
would not otherwise have been incurred.

(b) In mnlp'nctice actions there io nu presumption of negligence on
m1907£|0rt of the defendant (§ 1ch <9SI.A 1967, am | 34 ch 102 SLA



9 09.55.54U

Alaska Statiitks

S 09.65.640,

NOTES TO DECISIONS

The language of lhlw section wwo

clear nnd unambiguous that the
aupremn court ir foreclosed from
broadening lhe witnndard contained

therein through judicial construction.
Poulin v. Znrtinnn, Sup Cl. Op No. 1204
(Kile Nos. 2)20, 21271, 042 P2d 251
11975), unmodified on reheating, 519 P.2d
1299(1976).

Optometrists were not included In
thia aection prior to 1976. Steele v.
United Stales, 463 F Supp .121(1) Alsskn
1978).

neilulretnenIN of surgeon's report. -
It taincumlient upon n surgeon to describe
accurately and fully in his report of nn
operation everything of consequence lhnt
he did and which his trained rye observed
during an operation. Patrick v. Sedwick,
Sup. Ct. Op. No 206 (Kile No, 314). 391
P.2d 453(1964)

To have rnsximui. probative force, the
report should be dictated immediately
after the operation I'atrirk v Hedw.ek.
Sup, Ct. Op No 206 (Kile No 314). 391
| 2d 453 (1961).

Informing patirnt of haiards of
operation. —Tlierc iagood law in support
of the argument that n doctor need not
inform the patient of all lhr hnrsrda
involved in an operation; that doctora
frequently tailor the extent of their
preoperative warnings to lhr particular

Collateral refrrrnera. —Qualification
of medical expert witness, 33 Am Jur.
POF2d. pp. 179 210

Proximate cause. 13 Al.ll2d 11

Aggravation of ir\jurie« as mitigating
damage* in action againat physician or
surgeon for malpractice. 50 AIRId 1055.

Necessity of expert evidence lo support
an action for malpractice against a physi-
cian or surgeon, Hl Al.R2d 597.

Competency of physician or surgeon of
school of practice othrr Ihan that to which
defendant belongs to testify in malpractice
case, 85 Al 1121 1022

Standard uf skill nnd tare rrqciirrd of
speC|aI|st 21 Allt.1d 9bj

(*s<mnjicircy _of general practitioner Is
testify at rspeit wllnrss in action sgsmst
specialist for medical malpractice, 31
AllUd 1163

patient to avoid the unnecetaary anxiety
and apprehension which such appraisals)
might arouse in the mind of the patient"
Patrick v. Sedwick, Sup Ct Op. No. 206. :
(File No. 314). 391 P.2d 453 (1964). i

Absence of surgeon's personali
recollection or of recorded facta not
defense. — Under the circumstances oft, -
the inwlant cane, the court would noti j
permit the absence of a surgeon's personal
recollection or of recorded facta to serve at. :
s defense in an arijon for mslpractica.J *
Patrick v. Sedwick, Sup Ct Op. No. 206/
(Kile No. 314), 391 \2d 463(1964). |

I'rimn facie -*»e of negligence.—Boat |
Patrick v. Sedwick, Sup Ct Op. No. 206b;
(Kile No. 3141. 191 P.2d 453 (1960.

Failure of trial court to make findingir
of lack of Informed consent waa not \c
dearly erroneous. Patrick v. Sedwick, 8up.f f
CL Op No 206 (File No 3141, 391 P. Zd/|
453 (1964).

"Similar communities” Instruction
did noi convey a standnid of conduct mors|1T
lenient than a national stardard in»truc-| [
(ion. Priest v. Lindig. Sup. Cl. Op. No;j *
1660 (File No 30161,583 P.2d 173(1978)39
remanded rn other grounds Sup Ct M
No 1812.691 P.2d 1299(19791.

Cited in Baker v Werner, Supi. Ct. Op. »
No 2541 (File No 5753). 648 P.2d WO,,
(1982).

Competence cf physician or surgeon 1&ij
from one locality to testify. In malprsitics d
c- .e. na lo stsidard of care required of.,*!
defendant practicing in another Iocality,*"
37 ALR3d 420.

Necessity and sufficiency of showing of*|
medical witness' familiarity with partl6-j
ular medical or surgical technique,
involved in suit, 46 Al.R3d 276.

Patient's failure to return, as directed,
for examination or treatment u|{
contributor) nrgligence 100 AlJLId 723 *

IVopriety, in medical malpractice caa*,1
of admitting testimony rrgarding physl-
clan's usual custom or habit in ordwr
establish nonlinbiliti, 10 AUMth 1241

Standard of csre owrd to patient try*
medical specialist as determined by local
"like community." slate, national, or other
standards. 18 AM(4lh 603
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Sec. 09.55.546. Advance payments. In an action to recover dam*
ages under AS 09.55.530 — 09.55.560, r=advance pnyment made by
the defendant health care provider or the professional liability insurer
of the defendant to or on behalfofthe plaintiffisadmissible as evidence
ormay beconstrued osan admission of liability for injuries or damages
suffered by the plaintiff; however, a final award in favor of the plaintiff
shall be reduced to the extent of any advance pnyment. The advance
payment shnll inure to the exclusive benefit of the defendant or the
insurer making the payment. (5 35c¢ch 102 SLA 1976)

Sec. 09.55.547. Pleading ofdamages. Inacause ofaction against
a health care provider for malpractice, the complaint or any other
pleadings may not contain an nd daninum clause or monetary amount
claimed againnt the defendant henlth care provider, except as neces*
snry forjurisdictional purposes. (§ 35 ch 102 SLA 1976)

Sec. 09.55.548. Awards, collateral source, (a) Damages shall be
awarded in accordance with principles of the common law. The fact
finder in a malpractice action shnll render any award for damages by
category of loss The court mny enter ajudgment thnt future damages
be paid in whole or in part by periodic pnyments rather than by a
lump-sum payment; the judgment shall include, if necessary, other
provisions to assure that fundB are available as periodic payments
become due. Insurance from an authorized insurer as defined in AS
21.90.080 or from the Medical Indemnity Corporation of Alaska is
sufficient assurance that funds will be available. Any pnrt of the award
which is pnid on a periodic basis shall be actuated annually according
to chnnges in the consumer price index in the community where the
claimant resides..n this subsection, future damages includes damuges
for future medical treatment, care or custody, loss of future earnings,
or loss of bodily function of the claimant.

(b) Except when the collateral source is a federal program which by
law must seek subrogation and except death benefits pnid under life
insurance, a claimant may only recover dnmnges from the defendant
which exceed amounts received by the claimant as compensation for
the iryurics from collateral sources, whether privute, group or govern-
rentnl. nnd whether contributory or noncontributory. Evidence of col-
lateral sources, other than a federal program which must by law seek
subrogation and thcoeath benefit paid under life insurance, isndmissi*
ble after the fact finder has rendered an award The court may Lake into
account the value of claimant's rights to coverage exhausted or
depleted by payment of these collateral benefits by adding back n rea-
sonnble eslimn.» ofth*;rprobable value, or by earmarking und holding
for possible periodic payment under (n) of this section that amount of
Ihe awurd thnt would otherwise hive been deducted, to see if the
impairment of claimant’s rights actually takes place in the future,
(S 35 ch 102 SLA 1976)
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November 17, 1989
The. information requested concernmg statistics dlealing with the expert
advisory panel process and the medical malpractice suits follows:

Total number of claims processed since the inception of AS 09.55.536:
3g claims

Annual number of claims:
1977 - 12
1978 - 6
1979 - 15
.930- 12
1981 - 16
1982 - 27
1983 - 32
984 - 3/
1985 - 55
1986 - 31
j987 - 3
188 - % 10 s
TOTAL 338todate*
Information concerning the decision of the expert advisory panel. is not
! Hg have not eensup ?X [) ﬂeco rP ?

comP ete, sInce. recor though the
court sends notices of |sm|ssas? cases, data concerning the status of

the case at this rPO nt sunavafnalfe therefore a determination can't be
made concerning fault or no fault on dismissed cases.

The ollowmg information might be helpful concerning the final results of

some oft gses
Dlsmlsse Cases: 27

e Cases:
Exc %)ed expert adV| ory anel members; 21 *nels
Fner ed au d; an urf ryled a n({amst plaintiti: 1
Plaintiffordere top tteme

Expert {Adwsory Panel determinatiqn;
ndant FauI 138 01 73% of the total cases

Defendant %t 40 or 21% of the total cases
No report availabl

The number of judgements entered in favor of the plaintiff is unknown.



P.O. Box S10616
Auko Bavi AK' 99321
November 211 1939

Sav Schalow , o
Alaska State Medical Association
4107 Laurel Street

Anchorage* AK  9950B

Dear Mr. Schalow.

. This letter is m resoonse to vour requests for comments on
HEi336. Here are a few of my thoughts. _ _

, Increasing the number of members on the advisory panel will
complicate the process unnecessarily. It will make it less likelv to
have reports in 30 to o0 davs. Going to a five member panel m-/ make
this process so awkward that it will undermine the purpose of «me pane!
and lead to stronger sentiments to dlsoand it altogether.

- Alaska 1s the only state listed in Exhibit "A" that has only
physician members. In Section 1 paragraph a* line 16 to 19* the court
Is ‘given the power to determine the professions or specialties to he
represented on the expert advisory panel, Stipulating later in Section
1 that thr*e out of five members not be health care providers
unnecessarily restricts the courts ability to choose the most
appropriate experts for the adwsorK panel. Why not let the court
decide in each case whether there should be one or no non-health care
provider on an individual panel? , _

_ The discovery issue is confusing, since | don’t know how
Section 2 originally read. Am | correctly interpreting the information
presented when | conclude That as the Jlaw now stands, the panel can
perform discovery but the respective parties cannot7 Does this hinder
the process, or would more information be available to the panel if
discovery were allowed prior fo and durln% the expert _advisory panel
report7  Would aIIowmgb discover', delav the report? The Jiscoverv
process certainly can pe used to generate Iegial fees—is this more of
what the lawyers amending this law are after? _
there are no serious problems with &he law as it now
I changm% it benefit the personal injurv lawyers, the court,

rties being represented, or the physicians on the Panel?
ibly allow an non-health care provider on the panel when
Egeem it appropriate. | cannot find anv reason the law
ed.

—
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SLncerelv, Cf

>Marcia A, Liberntore. M.D.



Fellow of American College of Physicians

Internal medicine

6234 Tanaina Drive, Anchorage, Alaska 99502, U.S.A.
(907) 243-5583

November 28, 1989

Representative Dave Donley, Chairman
Labor & Commerce Committee

Alaska House of Representatives
P.O.Box V

Juneau, AK 99811

Re: HB 336: "An Act relating to medical malpractice advisory
panels.”

Dear Representative Donley:

| am writing as a physician who served on the Governor's
Commission on Medical Malpractice Insurance in 1975 that
devised the three-person expert advisory panel system to
assist the courts in adjudicating medical malpractice
lawsuits. For 12 years after that | served as chairman of
the Medico-Legal Committee of the Alaska State Medical
Association. My committee's principal task was to recruit
physicians, and occasionally other experts, for nomination
to the court for service on panels and to assist panels
administratively in doing their job. Thus | am in a position
of knowledge concerning the origins of the panel system and
how they have worked. Unfortunately there has not bheen a
systematic, complete analysis of panel performance, although
| have worked on this to some extent in past years.

HB 336 will emasculate or destroy the expert advisory panel
system. This apparently is the purpose of the bill.

The prime reason for the panel, as it was created in AS
09.55.536, is to explain the biology of the case to the
court-to explain the nature and natural march of disease as
altered in most cases by medical interventicn. The purpose
iIs not to apply the law to cases or to answer the question
as to whether medical malpractice occurred.

HB 536 would completely change this because only two at most
of the panelists would be physicians. It is even possible
that at some times none of the panelists would be
physicians. How could a panel with a minority of members
being "expert" in the biological issue at hand bhe "expert"?
Who other than attorneys would presume to be qualified to be
non-medical experts on the committee? The entire nature of
the exercise would he alt*r*d and would be then, in my

opinion, useless.
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Further, under Sec. 2, the panel would no longer be able,
among other things, to do two valuable functions of present
panels, namely, physically examine patients (claimants) and
adduce other expert opinion from current medical literature.
Both of these facets of the present system are eminently
pertinent

to the medical exegesis of the case and should not be so
lightly discarded.

It has been very difficult to guage whether or not the panel
system is socially constructive or not, i.e., whether
lawsuits are handled in a way that is fairer, quicker, and
operationally cheaper than the system without amicus curiae
panels. It may well be that the panels are too ponderous and
have outlived whatever usefulness thay originally had. If so
after thorough scrutiny, they should be abolished (not
vitiated as in HB 336) but this, | submit, should be a part
of elaborate tort reform that would replace a hoary system
no longer serving the public well.

Respectfully,

Rodman Wilson, M.D.
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Medical Advisory Panel System
for

Malpractice Lawsuits

by

Rodman Wilson, M.D.
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The singular feature of Alaska's system for pre-trial review of
legal actions alleging medical malpractice is that the three-person
expert advisory panel is all medical. Although the statute (appendix)
in 1976 which erf ted the panels allows any person expert in the matter
at hand to sit on a panel, in practice the courts have appointed only
physicians or other medical professionals such as dentists, ni ses, and
optometrists.

The panel scrutinizes the medical records, interviews whomever it
wants to interview, examines the patient if it wishes, answers eight
cardinal statutory questions, expands on its answers if it desires, and
within 30 days, or 60 if extension is requested and granted, reports to
the court.

The keyAquestion is number "Did an injury arise from the medical
care?" If the answer in yes, question number 7 is also salient: "Was
the medical injury caused by unskillful care?"

Notice that neither of these crucial questions, nor any other,
precisely asks the panel to determine whether or not "malpractice"
occurred, a natter, as in most jurisdictions, having to do with proximity,
standard of care, and the like. The distinction is important, for it
allows whe panelists to confine their opinion to medical rather than
legal questions. Panelists are thus comfortable as a rule in their role
as medical consultants to the court.

Other states hove created screening panels of varying size and
composition but usually including attorneys and lay persons. The closest
parallel is the panel in Louisiana where three physicians, observed by
an attorney, review cases. By and large they have been cumbersome,
costly, and unconstitutional. Panels in Florida, Illinois, Missouri,

Nevada, North Dakota, Pennsylvania, Rhode Island, and Tennessee have

cither been repealed or have fallen to court challenge. Panels persist

L



in xu states including Algska. Alaska’'s panel system was upheld by the
Alaska Supreme Court, albeit obliquely. Plumby vs Hale pointed out that
the final vote on the 1976 statute in the State Senate was by voice
rather than roll-call. TheAconstitution calls for roll*call votes on
final adoption of statutes. The Alaska Supreme Court agreed that the
vote was procedurally irregular but let the statite stand, throwing the
comEJXI;ivnuicng—party a bone by allowing the-pleader to proceed with two
cases without expert advisory panels.

APPOINTMENT OF PANELS

Sixty-three medical malpractice lawsuits were filed in state courts
in Alaska in the four-year period 1978-1981. One case'was subseqtrerrfiy
Ex*f«jferred LU"feduLUI*CUlu L Jutisd nmmr. Most cases were filed ‘n the
Third Judicial District (3JD) in Anchorage where approximately one-half
of the state's 460,000 people live. Most ac 'ins named more than one
physician. One complaint listed 13 physicians. Ten physicians were
named more than once. Dental cases invariably named“one dentist. One
dentist was named twice. An action against an optometrist named his
five colleagues and their corporation. Suits against physicians often
named their associates, their clinic, and the hospital where the aggrieved
had lain. An action solely against a hospital did occur. A total of 99
health professionals, including 78 physicians, and 33 institutions were
named (Tables 1 and 2). Not included in the tables were many "John

Doe's" and "XYZ Corpoiations.”

Categories of allegations among 63 lawsuits are arrayed in Table 3.
Faulty surgery o* avoidable complication® of surgery was claimed in 16
cases (25%); no two cases were alike. Mishandling of fracture was
alleged in 14 cases (22%): fracture was miGsed according to the complaint
in four instances (cervical vrrrebra, scapula, wrist, pelvis); angulation
of the tibia after healing was specified three times. Faulty dentistry
was the issue in 11 cases (17%): six involved oral or facial complaints

\



after extraction; four involved dissatisfaction with root-canal procedures.
The accusation was faulty obstetrical or Gynecologic care in eight
lawsuits (13%): there were two claims of pregnancy after tubal ligation;
two claims alleged damage from forceps delivery with death in one instance
and cerebral palsy in another. Missed diagnosis, cancer twice and
myocardial infection twice, was specified in eight actions (13%). Six
patients or their survivors (10%) were dissatisfied with management of

medical problems; no two cases were alike.

Although the statute ordering expert advisory panels® and at the
same time creating a state-sponsored medical professional liability
insurance company, initially mandatory for physicians but amended in
1977 to be opti(\mal, and working minor tort law alterations” was enacted
in June 1976, the first panel was not appointed until October 1978 *
partly becausefﬁnstitutional inertias and partly because few complaints
were brought in the wake of the new law while attorneys pondered its
meaning and because of uncertainty as to whether physicians were insured
or not. Most were not for a three-to-four-year period from 1975 to

1978.

11 (s
In five instances among 62 cases in state courts panels were not

appointed. In these panels WereHnot appointed because certain judges
misunderstood the intent of the Iaw,_*because the cases were dropped
after the complaints were answered, or because” in one instance™ a charge
was defended successfully before a jury and an appeal on the issue of

the statute of limitations before the medical issue was considered.

Nineteen judges appointed 57 expect advisory panels. In three
cases lawsuits wore dismissed before the panels convened. In a fourth

cane settlement out of court in an amount of $142,500 was made when a



newborn infant died from damage to the head during forceps delivery

without using tlie panel.

Fifty-three panels completed' their work by filing reports at the
court. Forty-eight of these were available to the authors for review
and the opinions as to fault or no fault are known in the five reports

which were not in hand.

PROCESS

In 3JD the time line for lawsuits from filing to panel report is
shown In the figure. The system is designed to complete this phase in

100 to 130 days.

Nominations for panel seats in 3JD cases were made by arrangement
between the court and the Alaska State Medical Association (ASMA) or in
a dental case the Alaska Dental Association (ADA). As a rule nine names
were submitted together with suggestions as to appropriate specialty
representation. Sometimes nine names could not be mustered when, for
example, specialists, uninvolvcd in the case, in a small field like

neurosurgery or otolaryngology were scarce.

Nominations were made by ASMA or ADA merely upon a reading of the
complaint or occasionally in addition from having wind otherwise of the
matter. For example, in a complaint about an Infected compound fracture
naming an orthopedic surgeon, the ASMA nlghc submit the names of six

orthopedic surgeons and three Internists especially knowledgeable about

Infectious disease. None of cho nine, of course, would have been



involved in the care of the patient. Or in a case against a dentist
alleging mandibular nerve damage after molar extraction, the ADA and the
ASMA together might suggest to the court the names of three dentists,

three oral surgeons, and three neurologists.

Nominees usually, but not invariably, lived within the sane judicial
district in which the complaint had been entered, but sometimes out-of-
city panelists were deliberately proposed, for example, physicians from

Fairbanks to study a Kcnai Peninsula case where physicians are few.

In 3JD the court allowed the ASMA or ADA 30 days to make nominations.
In the 54 cases under study it took 2 to 41 days (median 14) for the

ASMA to do this and from 2 to 30 days (median 10) for the ADA.

The judge hearing the case then selected any three of the nine
nominees, usually adhering to the specialty distribution proposed. In
other judicial districts judges selected panels in their own manner,
listening in some instances to counsel for each side or perhaps even to
the judge's personal physician's rerommendations. Unsolicited nominations
were sometimes offered by the ASMA in judicial districts other than 3JD.
In one case a First Judicial District judge allowed the plaintiff to
name 2 persons and the defendant to name 1. The plaintiff chose a
podiatrist and a non-physician professor of anatomy; the defendant chose
a professor of orthopedic surgery. The case was dropped after th, all
Seattle panel agreed that there was no-fault in the manner in which the

Alaska orthopedic surgeon handled Morton's neuroma of the foot (use 36).

There wore an average of 385 physicians and 192 dentists in private

practice in Alaska during the years 1978-1981, Nominations for panel
5 A
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positions were made almost exclusively from these pools. Nurses and

optometrists were sometimes proposed. In all 243 individuals were
nominated from around the state, 95 once, 64 twice, 28 thrice, 27 four
times, 15 five times, -and 14 six or more times. Forty-two percent of
the average physician-dentist pool thus were nominated at least once

during the period.

Fifty-six panels were appointed, comprising 168 persons, all but
four of whom were physicians or dentists. Make-up of the panels by
specialty is shown in Table 4. Except in dental cases it was uncommon
for panels to consist of individuals all practicing the sane specialty
but there were four panels entirely of obstetrician-gynecologi3ts, three
of orthopedic surgeons, two of internists, and one each solely of radiologists,
otolaryngologists, or ophthalmologists. It was common for an Internist
to be on a panel involving a complication of surgery, and he waa often

chosen chairman (Table 5).

Thirty-three individuals were appointed twice, 14 thrice, 4 four
times, 1 five times, and 2 six times. A few grumbled when designated
again, but no one refused to serve unless he discovered thnt he had been
involved in the care of the patient after all, was ill, or was on an

extended holiday.

Modus Operand 1 of Panels

The statute compels production of all relative medical records and
other materials for use by tho medical panel. Copies of records wore
usually provided to the court by the plaintiff, often in triplicate, and
wore forwarded tO tin: panel. Records, however, were frequently incomplete

or copies illegible especially oil margins, laboratory report* wore

(a



sometimes copied overlain, only names and dates showing. Accordingly,
panelists, having chosen a chairman (two typically fingering one) usually
first individually inspected the original hospital chart if the case had
occurred in their community, next studied x-rays and other materials,
then met informally, sometimes by telephone, to decide how to proceed.
This usually involved interviewing the defending physician or dentist,
guestioning nurses or other persons having first-hand knowledge of the
matter, and arranging to examine or at least interview the injured

person if still alive. If he had left the state, interviewing was

sometimes done by a long-distance conference call.

A murky area ha3 been in the matter of what records to keep and
whether to allow representation at hearings and physician examinations.
Justices in 3JD have generally been supportive of informality in these

areas, leaving it to the panel cnaiman whether to suffer attorneys and

whether to muzzle them or not.

Likewise Che court has not insisted upon recorded or written testimony
and proceedings so long as a list of the names of t* ose interviewed and
documents or other rcsourccc used was attached to the report. The
statute, however, specifics that the panel "shall maintain a record of
any testimony or oral statements of witnesses". Tape recordings of
hearings wore made by some panels, bul as a rule these were not transcribed

or submitted.

Physicians understandably felt most at ease when working approximately
as they do when consulting, that Is to say, Investigating the case
however they chose. A salient difference between a consultation and
this modality, of course, lo that It Is a thrcc-pcroon consultation, an

exercise not customarily practiced by physicians, but on the other hand



not that strange.

After delays for receipt and perstial of further records, search of
medical writings on the topic, re-interviewing and mulling, often leading
to a request for the statutorially permitted 30-day extention of time,
and sometimes after prodding from AS' and ADA, panelists typically met
in camera to discuss the case, to decide on their answers to the eight
questions, and to draft, or delegate the chairman to draft, further
paragraphs or pages of exegesis. When thi3 had been reviewed, revised,
and signed by each participant, it was delivered to the court, which

3
promptly distributed it to all parties.

Reports have varied in length from extremely brief answers to the
fixed questions to lengthy elaborations running to eight to ten pages.
Most have been two to three pages in length and have included a list of
materials scrutinized, persons queried, and references consulted. Most
reports have been direct and specific, covering each point in the complaint
however trivial. Some have been very imaginative. One panel polled
twelve general surgeons on the question of what each would do in a
hypothetic case liko the one before 'mhe panel. They usi-d the results of

the poll to support their opinion.

It tool: from 23 to 308 days for panels to complete their work from
day of appointment to day of delivery of the report to the court.
Average nnd median times in 1978-1979 wa3 .'31 and 104 daya respectively,
and in 1980-1981, 80 and 63 days respectively (Table 6). As physicians
and dentists have become accustomed to the task, work has been done
faster but still, as a rule, not quite within the 30-60 day period
specified by the statute, and some panels have been extraordinarily slow

in completing their chore.



Panel members are entitled by the law. to payment for time spent and
travel, but pay for time is the State's per diem ratev for members of
boards and commissions. As panel work has been done an hour here, a
quarter nour there, it has been a bother for doctors and dentists to
compute hills, and since the State considers per diem as payment for an
eight-hour day, or at least a four or five-hour day of duty, most physicians
and dentists have not deigned to bill. The amounts authorized do not
adequately compensate them for the many hours expended and the gravity
of the task. Pay, however, has not been an issue of importance to
doctors and dentists thus far. Even counting administrative court
costs, the expert advisory panel system has been inexpensive to the

public to say the least.



Findings of Panels and Outcomes of Cases

The study will now focus on the 54 instances in which the expert
advisory panels finished their work. Outcomes both legal and medical
have been traced for at least eighteen months in almost every case.
Some dollar data are estimates rather than exact amounts but represent
figures as close as the authors could obtain. Amounts of out-of-court
settlements and personal legal expenses are, as a rule, private information
and hard to get. Valves recorded are probably accurate to within 20

percent.

A.  Cases in Which Panels Found Fault

Twelve expert advisory panels (22%) found that injury arose from

unskillful care. Table 7 presents features of these 12 cases.

In five instances surgery was deemed to be faulty by reason of mistakes

at surgery in thrne instances and because of postoperative complications

in two. In Case 16 the panel thought that a surgeon had severed a

trunk of the brachial plexus in performing a scalene anticus operation,

but he was fully exonerated by a jury. On appeal, however, the case was
remanded when later surgery else where showed that, indeed, the trunk

had been severed. An out-of-court settlement in an amount of approximately
$250,000 was made. In Case 44 a surgeon cut the femoral artery in the
course of a herniorrhaphy on a woman. The vessel was subsequently

repaired with a prosthesis at further surgery. There is presently no



evidence of vascular insufficiency in the limb. Final settlement has
not been made. In Case 49 a general surgeon of great experience but
scant formal training in plastic and reconstructive surgery performed
prophylactic simple mastectomy and insertion of a prosthesis on the left
after modified radical mastectomy for carcinoma of the right breast.
Necrosis of the skin and permanent disfigurement occurred on the left.
Originally the surgeon, the hospital, the credentials committee, and the
chief of surgery who allowed him to do "plastic" surgery were all named,
but the credentials committee and chief of surgery were subsequently
dropped from the action. The panelists all agreed that there was some
degree of fault on the part of the surgeon, but their report hedged.
Jury trial ensued and awarded the plaintiff $220,000. This included a
portion of the woman's costs and pre-judgment interes?. In Case 13
infection complicated replacement of a knee joint with an artificial
device. Ankylosis ensued. The panel did not believe that the orthopedic
surgeon was sufficiently trained and experienced to have undertaken the
prosthetic procedure. Settlement in the amount of $85,000 was made. In
Case 56 glaucoma occurred !I>X00N after cataract surgery. Vitreous material
extruded through the iris into the anterior chamber. Although vision
was r.ot lost, the panel .elt that the patient was at risk for future

trouble in the eye. Settlement has not yet been made.

In three instances diagnosis was missed to the detriment of the patient
in the opinion of panels. In Case 28 an optometrist failed to appreciate
that a patient's complaint of sudden loss of vision was due to retinal
detachment. Referral to an ophthalmologist was delayed for several days
by which time a substantial amount of vision was irretrievably lost. A
panel comprised of two ophthalmologists and one optometrist serving as

chairman thought that while an optometrist cannot be considered competent



to diagnose retinal detachment, this one should have been alert enough
even on a Friday afternoon to suspect from the complaint that something
dire was happening and should have referred the patient on an emergency
basis to an ophthalmologist. Se.clement in an amount of $240,000
followed receipt of the panel report even though, the attorney for the

defendent protested that the case was still defensible on several grounds.

Case 9 was settled out-of-court for $110,000. The expert advisory panel
thought that a family practitioner should have heeded a radiologist's
suggestion that more x-rays be taken in a case of injury to the neck.
Fracture of the cervical vertebra with partial loss of sensation and
strength in the left side of the body occurred, but the patient ambulates

satisfactorily with a cane.

In the third case of missed diagnosis the panel blamed an internist for
death of a patient due to delay in diagnosing and removing carcinoma of
the cecum. Settlement in an amount of $400,000 was entertained until
another physician acting as a consultant to the defense reconstructed
the case to demonstrate convincingly that death had occurred not from
the carcinoma of the cecum but from a second primary adenocarcinoma of
the lung. Physicians, in another state (and not named in the suit)
caring for the patient at this time had missed this second tumor. When
it was finally found, they pretended that it was metastatic spread from

the carcinoma of the cecum. The liver was uninvolved. Final settlement

was $225,000.

Panels found fault in the way physicians handled two non-surgical cases.
A woman had mild viral pneumonia (Case 7) during pregnancy and suffered

chest pain and anxiety when one after another of six physicians attended



her during several days of hospitalization including some days on the
delivery ward even though she was not in labor. She recovered from the
pneumonia and subsequently gave birth to a normal baby. The panel found
fault with the handling of the patient, specifically blaming the physicians
for inept communication with the woman, thus contributing to her anxiety.
An out-of-court settlement in a small amount was made. A panel faulted
a part-time jail physician for not consulting a previous physician
before re-ordering an oral estrogen preparation (Case 37). The female
prisoner claimed injurious, transient galactorrhea. The panel agreed,
though precisely what significant injury had occurred, if any, was far
from clear in the panel report. The case was settled for $7,000 by the
insurance company on behalf of The State of Alaska which insured the

jail physician.

Two dental cases (34,35) involving root canal procedures, both done by
the same, dentist, were poorly handled in the opinion of panels of dentists.
Out-of-court settlement in an amount of approximately $15,000 was made

in Case 34. Settlement in an unknown amount was reached in Case 35.

B. Cases in Which Panels Did Not Find Fault

Forty-two (78%) of expert advisory panels did not find that injury arose

from medical care. Table 8 displays selected features of these 42

actions.

In 25 + cases the lawsuit was dropped, dismissed, or summarily dismissed
soon after the panel report. In 2 + instances the judge awarded partial

costs to the defendant.



Ic appeared to the panels that many times there was simply confusion on
the part of the plaintiff about the nature of his disorder and about the
sequence of medical events. Often he did not seem to appreciate what
was inevitable and unalterable or what the outcome would have been
without medical intervention. Likewise there was misunderstanding about
what disease and what was treatment, about decision points in treatment,
and about what complications are common and not necessarily to be
ascribed to shoddy care. Although lawsuit might well have been averted
in many instances had the physician carefully explained these matters.to
the patient or to loved-ones, yet panelists did not find generally that
the injuries claimed were produced by lack of proper explanation. An

exception was Case 7 (Table 7 and text).

Fracture outcomes, illustrate these points. Everyone wants a
"straight", strong bone again no matter how complex the original break.
If outcome is less than expected, disappointment ensues. The risks and
complications of orthopedic restoration are not often understood and
sometimes not fully explained to an injured person or if explained, not
heard. Once a panel set out the details and sequence of decision points,
perspective usually improved. Indeed there were no instances among this
material where fracture treatment was found to be at fault except in

Case 9 (Table 7 and text) where cervical fracture was missed.

The value of the all-medical panel in sifting through the intracacies
of certain cases is. illustrated by an instance of quick death from
unrecognized bacteremic pneumococcal pneumonia (Case 32) in which the
panel of internists made the fine but telling point, annotating it
carefully, that mortality during the first three days of this disease is

not altered by penicillin therapy. The case was thereupon dropped, but



the trial lawyer exacted a promise from the defendant that he would not

countersue him for bringing the action.

In Case 54 action was brought against a family practitioner 11 years
after the. birth of a child with cerebral palsy. Prgenancy in 1970 had
been uneventful until membranes ruptured at 36 weeks. The doctor ordered
an intravenous drip of posterior pituitary extract three days later to
stimulate labor. When varying fetal heart rate and meconium staining
were noted, the physician came to the hospital and extracted a flaccid
infant by low. forceps technique. The child remains brain damaged. The
panel was able to show from its accurate knowledge of the standards of
practice in Anchorage in 1970 (before sophisticated fetal monitoring)

that the family practitioner had not strayed from accepted practice of

7
the day.

In another instance (Case 33) a panel succinctly ex, lained that salpingitis
and sterility were not necessarily produced by an intra-uterine device
placed by a family practitioner but could have just as well been associated

with two episodes of sexually transmitted infection.

Twice (Cases 18, 22) family practitioners were excused by panels from

not recognizing acute myocardial infarction, eventually fatal, in emergency
rooms in small communities. In one instance (Case 22) the patient was
seen initally by a physician's assistant on behalf of the physician. He
wa> quite unaware that myocardial infarction could occur in a 30-year-

old women who was neither hypertensive, diabetic, or obese. She did

smoke and was on birth control pills but these details were not known to
the PA. The case was eventually dismissed. The other case (Case 18)

went to trial. A family practitioner, a medical student, and a hospital



were blamed for allowing a man who earlier in the day had had chest pain
leave an emergency room. In the EP. he had been asymptomatic and the
electrocardiogram was either normal or close to normal (later interpretations
varied). He died a few hours afterwards on a flight to Seattle. The
medical student was dropped from the case shortly before trial began.

The jury exonerated the physician and the hospital.

In 16 + of 38 instances suits progressed toward trial despite exonerating
panel opinions. In one case (Case 2) two of three panel members were
deposed? A neurologist and an orthopedic surgeon reiterated their
stance that a neursurgeon was not culpable for footdrop caused by damage
at reoperat'.on of an already compromised lumbar nerve. Nonetheless the

neurosurgeon, on advice from his insurer, settled out-of-court for

$50,000.

In the 15 + other cases (table 8) 8 + out-of-court settlements were
reached ranging from $10,000 to $80,000 + (average $40,000 +, median
$25,000 +). Seven + cases are pending but only 2+ are ever likely to

reach, a jury???

Suits against clinics and hospitals were generally settled or otherwise
disposed of soon after the panel decided about the doctor. In no case

has an action against a clinic or hospital progressed alone to trial.

C. Cases Without Expert Advisory Panel Action

Table 9 lists lawsuits in which medical advisory panels were either



not appointed for one reason or another or, if appointed, did not finish
their work before the case was settled. In one important case (Case )
in 1978 a judge misunderstood the intent of the statute and granted a
motion by the plaintiff to proceed without a panel in a case of suicide
by drug and alcohol. The defense was able to convince the jury that a
family practitioner and a hospital were not responsible for the death
and the jury decision was narrowly sustained on appeal. The cost of
defending the doctors and the hospital was $150,000. In two instances
(Cases ) referred to earlier the plaintiff was excused from having
panel scrutiny because of an irregularity in the way in which the legis-
lature voted on the statute creating the panels. This ruling did not

apply to ocher cases.

In several other cases panels were appointed but hardly began their
work before the case was dropped, dismissed, or settled out-of-court.

In ? instances panel reports have still not been received.

In another First Judicial District case a panel still had not been

appointed one year after filing of the suit. The case went to trial

without panel findings and found

Acceptance

(.2) The courts in Alaska have generally been helpful in implementing
the panel mechanism. In 3JD the presiding justice, the court aaministrator
and his assistants, defense and trial attorneys, and representatives of

ASMA met several times to work cut orders and schedules for panel appointment

and operation.



Although the statute allows attorneys "to object or make suggestions
concerning panelists, the presiding Justice of 3JD has not permitted
objections to be pre-enptory. Judges have almost invariably followed

the recommendations of ASMA for specialty distribution.

The courts have let panels proceed informally and have left it to the
panel chairmen whether to allow attorneys at hearings. The courts have
ordered that reports be on tine, but these dates have sometimes slipped
anyway. Judges have distributed the opinions to all parties promptly
but not before reading them, for in one instance (Case 15) a judge
considered a panel report to be so brief and so poorly prepared that he

sealed it, allowing the action to proceed without panel report.

(.2 Attorneys understandably do not welcome onto their turf new
players who can truncate their cherished jousting. To a man trial
lawyers object to the expert advisory panel system. Defense attorneys
by-and-large do too, though some see merit in the system, particularly
in the authority of some of the more scholarly reports. Both trial and
defense lawyers have commented on the speed and specificity with which
physicians bore in upon what actually injured or bothered a plaintiff.
They have also been surprised at how effectively doctors ca® locate
records or other important material of which they - & .ware.
Panels thus have abetted discovery. On the other ha.,t some panels have

not looked beyonl materials provided by the court.

To date there has not been much to suggest that otiose attorneys arc
using panels to work up a case for them to see if a quick, favorable
opinion and three expert witnesses can be suddenly accrued. The court

has the power under the law to assess costs if it determines that a



claim or a denial of liability is "patently frivolous”. Moreover, some
of the costs of defense are recoverable if there is summary dismissal of

10
the case under Alaska Court Rule 82.

(3) Insurance companies, returning to the field after the 1976 act,
have been uneasy about the panels. There is no way that they can
legitimately influence a panell.I Thus they feel a loss of control of the
case. If a panel does not find fault, the carrier is in a good, though
not unassailable, position. If the panel finds fault, capitulation is
likely even if there remain possible defenses since at least two and

usually three Alaska physicians have opined that their insured was

unskillful and can be led into court to say so to a jury.

Despite their misgivings, and perhaps heartened by the fart that there
has never been an award or settlement in excess of $500,000 for medical
malpractice in Alaska, insurance companies have watched the panel system
with intereslt and have from time to time even made helpful general
suggestions, in particular warning that panels should not gratuitously

enlarge a case.

(4) Physicians for their part have mixed feelings about the panels,
chough there feelings are more favorable than not. From a desperate
time in 1975 when professional liability insurance was available to a
few psychiatrists and to almost no one else in Alaska to the present
when at lea3t three companies, including the one created by the state in
the 1976 law, underwrite coverage at rates slightly less than those in
Northern California, some order and ease of mind haa at least been
restored. Some doctors choose to remain uninsured, feeling among other

things that insurance invites claims. These, in particular, like the



panels for chey give quick determinations without high Legal fees or
interferring advice from carrier attorneys. For Insured doctors, pari

passu, costs can also he less. This should eventually make insurance

cheaper.

Physicians have been outstandingly tractable, though newcomers are
unfamiliar with the system and occasionally seem not to take it seriously.
No one has wanted to be on a panel because the task is difficult, even
painful. More often than not in this sparsely populated state, a panelist

is judging someone he knows and with whomhe may even share cases. But

no one has refused to serve.

(5) There has been no way to tellwhat the public thinks about the
expert advisory panel system. Ithas had no publicity since enactment.
Inasmuch as a majority of panel reports favor defendants, there are
undoubtedly many disgruntled plaintiffs. But this hardly measures

public sentiment. Legislators, surfeited with the issue in 1975-1977,

have paid the matter no attention since.

Discussion

During the deliberations in 1975 of the Governor's Commission on Medical
Malpractice Insurance physicians insisted that a major defect in malpractice

actions was chat the medical story was not laid out early and in proper

X0



1

clinical perspective.. Even at trial this is sometimes not done.

The expert advisory panel mechanism was fashioned from the Commission's
recommendations to do this. The aim was to provide both parties soon
after filing and while further costly discovery was stayed an explanation
by three knowledgeable persons of the biology of the case and how the
natural process in question had been altered by medical intervention.

The eight statutory questions were to provide the matrix for the response.

Further explanation was also invited.

A :pecial feature of the law allows panel members the opportunity to
examine physically the aggrieved person, if alive, to help determine for
themselves the nature and extent of injury. Physicians have not availed
themselves enough of this unusual privilege, perhaps because the situation
is awkward. They have tended to depend entirely upon review of records

and interviews.

Detailed questioning (medical history) is a powerful tool in the hands
of physicians for determining "truth"™, Just as interrogatories and
cross-examination arc for attorneys. Physicians, however, are more
gullible than lawyers in accepting what a person says as fact, for in
the usual doctor-patient relationship there is little Incentive to

exaggerate or deceive.

In th' malpractice setting, however, a part of the game seems, at least
to physicians, to be exaggeration or even mendacity. Doctors may fall
prey to this by believing everything a plaintiff says. Perspicacious
physicians on a panel, however, have been able to detect hyperbole and

prcvorication, recognizing it sometimes as behavioral sickness or neurosis.



Still they s'.ould seek more often to corroborate what the plaintiff

avers by careful physical examination of their own.

It had been feared by many that bias would be so strong that panel
reports would regularly whitewash defendants. Some attorneys continue
to assert this. But the overriding afflatus of panel work lias been
professionalism rather than animus toward attorneys. Too much is at
stake in terras of credibility as a specialist or simply as a physician
to risk shading an opinion for the benefit of a colleague. The fact

that three work in concert helps. Each keeps the others true.

Contrariwise there has been little to suggest conspiracy to hurt a
physician. Not that there is not internecine strife among doctors;

there is, but panels have not been a battleground for extraneous issues.

It should surprise no one that a large majority of panels, 78% in this
experience, have, so to speak, found for defendants. Approximately 80%
of malpractice claims across the nation prove to be without merit. The
surprise rather may be chat professionals have adjudged professionals
unskillful 24% of the time. Doctors may prove to be harsher judges of
their bretheren than juries. It has not always been easy to continue to

practice in a community where one has declared a colleague at fault.

On the other hand physicians may measure the extent of an injury (question
51 less thon a jury might, for they eschew quantifying unquantifiable
things such aa pain, suffering, and loss of consortium. Fortunately,

the statute docs not call upon the panel actually to rate impairment or

disability and certainly not to transmute disability into gold.



Panel performance has been uneven in quality, some of it poor, some

adequate, some brilliant. Although competent to do consultations,

physicians are not accustomed to working by threes and not attuned in
consultation work to answering interrogatories, even the disarn.ingly
straightforward questions in the statute. But there is reason to believe

that Alaskan physicians are learning how to do this chore. .lore thoroughgoing,

balanced, well-documented reports are now flowing to court.

Problems remain: (1) Complaints are frequently vague and filled
with errors of fact. It may not be of much importance legally at that
stage of the action, but it does make it difficult at times to tell what
the medical problem may be and therefore hard to advise the court what

specialists should be impaneled.

(2). Copies of all the medical records are supposed to be delivered
to the panel upon appointment. It has sometimes been difficult for the
court to get these from plaintiff's attorney. Delay comes when the

panel chairman has to commandeer records himself.

(3) Expansion of a case by a zealous panel, as mentioned above,
may prove to be troublesome. Blame not posited by the plaintiff nay be

fixed. Rattlesnakes thus aroused may be hard to shoot.

(4) In this and other regards, can the substance of a lawsuit be
amended after receiving a panel report? If so, does the panel reconvene
to ponder the revised charge? When would such cycles terninatc? What
about discovery of irlnfportant medical material after tho report of the

panel has been filed? The3c are questions of legal procedure which nay

require definition.

11



(5) Physicians up to now have been entirely cooperative. Will
they maintain this attitude, particularly when the state is parsimonious
in paying them for their labor? Host have not minded, indeed have not
even billed. But is is a proper question to ask how long physicians
will continue to do grave, unpleasant work for a fraction of what they

customarily fetch for their tine.6

(6) A more important question is will physicians tire? Will their
work on panels deteriorate? Overall it has been far from perfect. The
better trial attorneys virtually ignore overly terse, obscure, or fence-
sittingloreports. If the load of malpractice actions increases, physicians
in certain specialties like obstetrics-gynecology, neurosurgery, otolaryn-
gology, and oral surgery will be overused. Practicing physicians concentrate
enormous energy and attention upon their patients. Nothing else, except
matters in their personal lives, can repeatedly command that much focus.
There is also a problem with new physicians, perhaps attracted to Alaska
in part by relatively low medical malpractice insurance rates. They did
not know the wrenching days of the mid-1970's. and have little or no
familiarity with the panel mechanism. How well will they perform on a
panel? Thus there is a possibility thr.t the panel device will wither

by default on the part of physicians.

In sum, then, what of the expert advisory panel system? Is it worthwhile?

Is it socially constructive? It is too early to say. The courts and

medical professionals are still learning how to use it. Attorneys and
insurance companies are still learning how to live with it. More experience
is needed.

In the final analysis the panel mechanism should be measured by whether

it la fairer, quicker, and operationally cheaper than the previous

M



system. Perhaps the only way to determine this with scientific certainty
would be to randomize or alternate cases prospectively over a four or
five-year period, then compare the two groups. It is unlikely, however,

that the court or the Legislature would allow such rationality. Someone

would surely appeal his

Summary

Expert advisory panels composed of three medical professionals found
among 54 malpractice actions in Alaska that defendants had not caused
injury by unskillful care in 42 cases (78%) and that they had in 12
instances (22%). Panel opinions appear to have led to early settlement
of suits in many instances, but it is premature to conclude that the new

system is fairer, quicker, and cheaper than traditional ways of handling

medical malpractice lawsuits.
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Footnotes

AS 09,55.536 does not absolutely require a panel "if the court
decides that an expert advisory opinion is not necessary for a
decision in the case." It was, however, clearly the recommendation
of the Governor's Commission on Medical Malpractice Insurance in
1975 and clearly the intention of the Legislature which incorporated
most of the Commission's recommendations into law in 1976 that a
panel be seated in every case. The courts have now adopted this

practice.

One United States Public Health Service physician and one state-
employed physician were nominated but not selected. One USPHS

optometrist was named to a panel and was chairman.

AS 09.55.536 allows concurring or dissenting reports. So far no

dissenting reporc has been submitted. Two concurring opinions were

offered.

Fifty-five dollars per day.

As allows awards to be increased by an amount of interest

computed from the day to filing to the day of payment. The interest

rate is

When the answer to question numbor A was "no", the remaining

questions were left unanswered or were marked "N/A."

flin
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10.

11.

12.

13.

Alaska law, AS 09.55.510, allows "the circumstances at the time of

the act complained of" to be considered in measuring the standard

of care.

Panel reports are admissible.

Panelists may be called to court.

In addition at least one countersuit against an attorney for

allegedly bringing action falsely is under way in Alaska.

Parties to a case and their counsel are enjoined by the statute

from initiating communication out-of-court with an expert advisory

panel.

The. word "unskillful” was chosen with great care in drafting
guestion 7, "Was the medical injury caused by unskillful care?” A
physician above all all else is supposed to be skillful. If he s
not, he is no more than a "man on the street." Lay persons have
difficult in distinguishing skill from lack of skill, but physicians
do not and tend to scorn ineptitude. This is the quintessential
talent of the all-medical professional panel and largely explains

why there has not been dissent anoung panelists.

Tacit approval of the panel design by one insurance company came
when it began to appoint its own paid expert advisory panels of
local doctors to interpret claims, even using the eight-qyest®on
format of the new law. This initially created confusion among
physicians and others.  The company is now more discreetand calls
its physician-investigdCors something other than "expert advisory

panels.” : t



15.

16.

One panel did reconvene several months after submitting its report
when a subsequent operation added information, but the panelists

opinion about the case did not change.

A flat, worthwhile stipend (plus travel expanses, if any) however
simple or convoluted the case, would be preferable to the present
perdiem allowance. It would also be easier for the court pay clerk
than piecing together as now snatches of time here and there into
one perdiem unit. The matter f who pays for deposition subsequent
to the panel report is also confusing, although the statute clearly
specifies that a panelist will be paid up to $150 per day for
appearance in court as an expert witness. Panelists feel harrassed
when they are deposed at low fees to repeat what they have already
said. Perhaps requiring the party deposing a panelist to pay the
physician at his customary or an agreed upon fee would solve this

problem.

Such as when the answer to question 4 is "no", but expository

paragraphs say "maybe".

And constitutional (see page 1).
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Case

0O WN -

10
12d
15
18
20
22
23d
24
25
27
30
31
32
33
36
38
39
40
41
42
45d
47
48
54
61
64
66
68d

70d
74
75
85
90

June 4, 1986

Closed Cases

No Fault Found by Expert Advisory Panel

Description

Infected laminectomy
Footdrop after disc surgery
Lacerated uterus at colposcopy
malaligned wrist fx

missed wrist fx

post-op adhesions

angulated leg fx

facial paresis after extraction
angulated fx femur

missed myo infarction

pg after tubal ligation
missed myo infarction

root canal

missed sickle cell anemia
unnecessary riJo biopsy

rogrrt carcinoid
malfunctioning defibrillator
tinnitus p ear surgery
missed pneumonia

IDD complications

Morton®s neuroma foot

ankle fx surgery

ncn-unicn fx femur

cast phlebitis

K-wire hand

T & A sore throat

numb face p extractions
missed Hodgkin®s breast

pg after ligation

oerebral palsy forceps
«iH11lhorn

cast phlebitis

dissatisfied about gastroplasty
multiple tooth extractions
without written oarsent
unsatisfactory orthodontics
hamiorraphy atrophy testis
hung self at hospital
bladder tom at surgery
missed pn child

Legal Cutcome

dropped

settled $50,000
dismissed
dismissed
dismissed
dismissed
dismissed
disnissed
dismissed
exonerated by jury
dismissed
dropped

settled 11,000
disnissed
dropped

dropped

settled 45,000
disnissed
dropped
disnissed
dropped
exonerated by jury
dismissed
dropped

dropped

dropped

settled 15,000
dropped

settle 5,000
settled 1,300,000
settled 60,000
dropped

dropped

settled 30,000

1,500
15-20,000

91,717
10,000

83,666
8,000

5,843
45,000
6,000
3,000

5,000

5,000

disnissed 6-7,000
jury award 50,000

settled 780,000 (?)

dropped

dismissed 12,000

Cost of Defense

.5-10,000 x 4



11
17
19
26
43
46d
50
51
55
57
58
59
62n
63pa

94
95
96
97

133

Closed Cases

No Expert Mvisory Panel

Description

ovary removed s consent

nerve damage p shoulder disloc

hypoparathyroidism p surg
missed diverticulitis

fx ankle surgery

nunb face p extractions
severed tendons

forceps crushed head
Hodgkins staging surgery
hematoma p groin surgery
missed stress fx femur
missed fx scapula
infection after Bl inj
delay in dx head inj
negligent rx craniotomy
nanmn suicide

alteration of records
drowning resusitation child
IV infiltration arm child

Legal Outcome

dismissed
dropped
settled 35,000
settled 600,000
dismissed
dismissed

not served
settled 142,000
dismissed
dismissed
dismissed
dismissed

not served

not served

not served

exonerated by jury

May 20, 1986

Cost of Defense

<20,000

1,000
6,394

150,000

statute of limitations 15,000

jury award 1,175,000

settled 250,000

SETTLED 3.69 MILLION
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MKNADLER: What worries me is that despite many years of civil cnforcemep”f environmental laws
we stMS”ave widespread non-compliance. Let me give you an example”Cccording to the General
Accountin®"Office, a recent study, four oul of every ten industries ivKo discharge toxic waste into
the nation’s sfcwer systems are violating their discharge permits dyxpite civil compliance. Obviously,
we don't have eihmgh deterrence, and without this sort of acjimt corporate America is not getting
the message that IN“as to comply with environmental law”r

MR. LEHRER: Do you tntgk this sends (he new mesydge though on those kinds of cases as well?

MR. ADLER: 1 think It does toMJicorporationv®vho are responsible for complying with pollution
laws if pursued aggressively.

MR. LEHRER: Your concern, Mr. SarmrfiKlhat itsends a double message, it may send a message
to the bad guys, but It also sends the/wrong massage to (he good guys as well?

MR. SAMP: Exactly, and it se®ms to me (hat, asSyStated before, that this is not a reasonable
environment in order to allow/uusiness to thrive inthiWountry, that | would certainly agree that
there are appropriate circumstances under which criminaNaw should be enforced. For example, it
seems to me that any cpmpany that goes out in the middlevnight and takes drums full of toxic
waste and dumps therp'in a park and does so knowingly and inftqtionally, that sort of corporation
ought to be indicteir But we're not talking about that kind of clxe here. We’re talking about a
corporation whicjr had no intention of spilling any oil, did so, perhaj\through its own negligence,
and now they’rr finding themselves in a criminal court.

MR. LEHRER: All right. Mr. Samp, Mr. Adler, thank you both for being wi(h us.

MR. /VOLER: Thank you.

MR/SAMP: Thank you.
FOCUS - NEGLIGENT TREATMENT

MR. MAC NEIL: Next tonight new facts and the new debate about medical malpractice. A major
study released today found that thousands of hospital deaths and tens of thousands of injuries each
year arc the result of negligence bul that relatively few victims ever file malpractice claims in
courts. The study conducted by Harvard researchers examined one state, New York, that drew
conclusions with implications for a malpractice insurance system nationally. The study was based
on New York hospital patients in 1984. It found more than 27,000 patients were treated negligently
in hospital, 6,630 deaths were due in part lo negligence, but only one in eight of the patients
injured by negligence actually sought compensation and filed malpractice claims. These figures fuel
an already heated debate over what can be done to cut malpractice insurance costs and improve
medical care. Pres. Bush spoke last week to doctors at Johns Hopkins University about the impact

of malpractice lawsuits on medical care.

PRES. BUSH: (February 22) And I ask you today to avoid the understandable urge to practice
defensive medicine, where doctors fearing litigation too often dictate treatment (hat is unnecessary,
where the threat of lawsuits threatens the very research that is so desperately needed to save lives,
and in return, we’ve got to restore common sense and fairness to America’s medical malpractice

system.

MR. MAC NEIL: Restoring common sense to the system Is the subject of a proposal in this week’s
New England Journal of Medicine. The article calls for implementing a no fault malpractice
insurance system. The no fault system would take cases out of courtrooms and set up expert panels
to compensate victims. We turn now to reaction to today's study and a debate over the no fault
solution proposal. Dr. David Axelrod Is the New York State Commissioner of Health. He



commissioned the Harvard Report today and is one of the leading proponents of the no fault
insurance solution. Harvey Wachsman is a physician and practicing lawyer. He is president of the
American Board of Professional Liability Attorneys. He's on the faculty of Brooklyn Law School
and the University of South Florida College of Medicine.

Dr. Axelrod, what is the surprising finding in your study, the large amount of negligence, or the

small amount of claims?

DR. DAVID AXELROD, New York Health Commissioner: | think it was rather the small amount
of claims. A previous study done at Stanford approximately 10 years ago Identified roughly the same
percentage of adverse events, that is injuries to patients that occurred that would lead us to have
believed at least that the number would be approximately the same. There is a concern | have with
the data that are being presented and that is that this is an extrapolation from the review of some
30.000 charts to over 2.7 million discharges in 198-4. So to say that numbers of thousands of
individuals who are identified as having died represents an extrapolation from 1,100 cases in which

injury was identified in the Harvard study.

MR. MAC NEIL: I see. It’s like a poll. In other words, you’ve taken a sample and you’re saying that
represents that reality?

DR. AXELROD: That is correct.
MR. MAC NEIL: Right, like a blood sample.

DR. AXELROD: Yes.

MR. MAC NEIL: Okay. Why do you believe there are so few malpractice claims arising out of so
many cases of negligence?

DR. AXELROD: 1 think in many instances, the patient is not aware of the fact that any negligence
has been committed. | think there are difficulties in accessing what is otherwise identified as an
officious system with respect to the individual person. | don’t think that the average person thinks
that there is much chance of success. An individual who comes from a lower socii-econoraic
background may not feel that he has the wherewithal or she has the wherewithal to purse a
malpractice suit. There is no clear indication that our system is geared to one of social responsibility
with respect to payment for medical injury and it leads more to an event that looks like entering

a lottery with respect to a return with a medical malpractice suit.

MR. MAC NEIL: Do you share Pres. Bush’s belief that fear of malpractice claims, that doctors hold
of malpractice claims, is distorting the medical delivery system?

DR. AXELROD: Yes, | believe that there is a distortion which Is occurring. 1think it’s occurring
in a number of different areas. The most important of them may, in fact, be the unwillingness of
physicians to participate in peer review of their own colleagues. That fear I think has removed an
important element of maintaining the quality of healthcare within our Institutions. Without full
participation of physicians, I; Is not going to be possible to have a full review of what happens and
the manifestation of quality that we would like to have. | do believe there is a cost impact
associated with the practice of defensive medicine. | don’t know what it is. It's been estimated to
be 5 percent or 10 percent or 15 percent in various studies.

MR. MAC NEIL: How docs that come about?

DR. AXELROD: Doctors because of their concern for their ultimate testimony in the event that they
should be faced with a malpractice suit attempt to go to the nth degree with respect to the ruling
out of diseases. There is an error of commission in many Instances with respect to reaching the 99.9
percentile In terms of likelihood of a given disease by some very expensive tests. We have a broad
armamentarium of diagnostic tests, valuativc procedures (hat are available to the valuatlve
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procedures that are available to the medical profession, and the physician may choose to utilize one
or many of them or all of them in an effort to assure himself that he is not going to be subject to

litigation by virtue of his failure to have done a single test.

MR. MAC NEIL: Okay. We’ll come back in a moment.
Dr. Wachsman, do you dispute the findings of the survey?

DR. HARVEY WACHSMAN, Malpractice Lawyer: I think the survey’s findings of enormous of
amount of malpractice in (his country is true. | think that there arc numbers of physicians who are
alcoholics, drug addicts, psychiatrically impaired. According to the AMA 7 to 9 percent, or thirty
to forty thousand physicians in this country are impaired. Obviously, that would cause an enormous
amount of malpractice which does cut across this country, and you extrapolate those numbers, that
comes out to about 100,000 people a year die because of malpractice In hospitals alone. This was
a study of hospitals, not even doctors’ offices, and hundreds of thousands of people arc Injured. The
reason for the great disparity between the numbers of lawsuits and the numbers of malpractice is
clear. It’s due to deception and fraud practiced by physicians and hospitals in this country,
misleading patients, so that they do not know, and they are misrepresented to in a wholesale manner
by physicians so that they cannot find out what exactly occurred. There’s also changing of records,
forgery that goes on on a national level, that’s as significant as well.

MR. MAC NEIL: But for those patients who do find out and do know or suspect there’s been
malpractice, Dr. Axelrod said they don’t claim because they think they’re throwing themselves into

a lottery.

DR. WACHSMAN: It’s not so. First of all. those people who are significantly injured or, in fact,
were injured, they win the cases because they're meritorious. In our office, we just heard before
from Dr. Axelrod, there’s very few wins by patients, not so. In our office, more than 90 percent of
the patients who come to us, who we actually bring a lawsuit for, we win, and although we only
take about 3 percent of those patients who actually call or contact our office in order to bring a

suit.

MR. MAC NEIL: Do you agree with Dr. Axelrod and the President that doctors fearing malpractice
are practicing defensive medicine and that that is raising the cost of healthcare?

DR. WACHSM AN: That's absolutely untrue Thn t'c something thnt hns heen propagated by medicine
and also obviously misled the President into thinking that there is so much defensive medicine going
on. There is none essentially, because no test that does not help a patient or at least find the
diagnosis or help elucidate the diagnosis for that patient in no way assists (he physician in
defending himself. And the truth of the mailer is, that most malpractice is not due to the 99
percentile test but is due to three things, one, the physician not showing up, two. I’m talking about
seeing (he patient and evaluating him rather than over the phone or showing up some other time,
two, is not taking a proper history, which takes time to evaluate a patient and 80 percent of
diagnosis is made on history, and three, is not doing a proper, a physical examination. 70 percent
of all malpractice cases across this country are due to a physician not showing up, not taking a
proper history, examining, and if you look at (hat, I think any patient is entitled to those things
and not due to some test that somehow he didn’t do. Those cases we have wide experience, we’ve

written three volumes in lhc area, it’s not so.

MR. MAC NEIL: You say it’s not so, but you wouldn’t agree with the cartoon, with the sort of folk
wisdom that’s in the cartoon in the New Yorker recently where a doctor is saying to a patient, well,
I think it’s just a common cold, but let’s run a full battery of tests just to be sure?

DR. WACHSMAN: No, because that's just not true. Again that’s misrepresentation. There have been
a lot of things in history, as you’re aware of, that have occurred and knowledge that’s pushed
around and staled when, in fact, it's not true. The truth is that there is no great defensive medicine.
The only defensive medicine that does exist, which | do agree with, is when a physician spends
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more time with his patient, talks him and examines him over a longer period of time, and, therefore,
can see less patients per hour and therefore, there’s a cost to (hat physician because he can't make
as much money. But it’s certainly not due to tests.

MR. MAC NEIL: Two quite different points of view on this. Now, you arc in favor of replacing the
present system with a no fault system. Can you explain briefly how that would work and why it
would improve things, in your view?

DR. AXELROD: 1 think the first difficulty is that you’ve been talking about the Harvard study
dealing with medical malpractice. The Harvard study did not deal with medical malpractice. The
Harvard study dealt with medical injury and the nature of that injury and the extent to which
negligence was responsible for that injury. Only 1 percent of the cases that were reviewed by the
Harvard study demonstrated negligence, so (hat what we have tried to do is to define our terms a
little bit better. We are concerned with a social system which provides justice to those who arc
injured by virtue of their contact with the healthcare system. Our concern is that the medical care
system is a hazardous one in terms of your entry into that system because of the nature of the
interventions, and that there is a distinct possibility for injury. The no fault system which we are
proposing would have a mechanism by which individuals would be paid on the basis of the nature
of that injury if there was causality established, rather than fault assigned to a given physician. It
would not be necessary for an individual to become a plaintiff within an adversarial system in order
lo be compensated for the injury which occurred.

MR. MAC NEIL: Well, who would decide whether they were at fault, the office or hospital --

DR. AXELROD: It would presumably be a panel of individuals who would be expert with respect
to the nature of those injuries, it would work similar to worker’s compensation where those who
make decisions with respect to occupational health would make a judgment.

MR. MAC NEIL: Why would that be an improvement over the system now?

DR. AXELROD: Because as it currently stands, the Harvard study demonstrates that only 1 in 10,
approximately 1 in 10 individuals, who have been injured as a result of negligence ever receive any
kind of compensation. There is nothing to suggest that there is any equity, that it’s an effective
system with respect to compensation for mcd:rai injury. ! 'hink what we have to do is to separate
what it is we’re trying to do. Are we simf/ly ’rying to provide a sm;!1number of individuals that has

no relationship to the nature of the injury?
MR. MAC NEIL: In other words, big awards, millions of dollars?

DR. AXELROD: Big awards as opposed to providing everyone who suffers an injury that Is
significant with a level of compensation that is relevant to the nature of that injury.

MR. MAC NEIL: Why wouldn’t that be an improvement on this system?

DR. WACHSMAN: 1 think first of all, all it does is grant immunity and that’s what they’re really
interested in. The whole purpose of the study was not to see to it how they can compensate people
better but to gain immunity. | can point to Virginia and New Zealand which has no fault. In New
Zealand, since January 1, 1988, they have a brain damaged baby circumstance —

MR. MAC NEIL: No fault —

DR. WACHSMAN: — no fault system, and they’re going to compensate all these children, the total
number of children in two years and two months that have been compensated is zero. In New
Zealand, there’s no fault system where a patient has to prove their case to an official of the
government. That just doesn’t occur, because they can't do it. One little comment that Dr. Axelrod
mentioned in passing was the word "causation”. The word "causation” means proximate cause under
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the law. That Is the most dirficult thing for a malpractice lawyer who’s capable to prove in any
case. No patient will ever be able to prove it by themselves.

MR. MAC NEIL: In other words, this is just giving the doctors immunity because you’ll never pay
anybody because the doctors will never admit If they review themselves or a committee reviews them,

they’ll never admit that there was malpractice.

DR. AXELROD: But we’ve confused two very different things. We’ve confused physician discipline
and deterrence with an equitable system for compensation for medical injury. Both Dr. Wachsman
and | would agree that there needs to be a better disciplinary system. | do not believe that there is
any data that would suggest that the existing malpractice system represents an effective deterrent.
That was one of the elements of (he Harvard study and | think that there is, if any presence of

deterrence, it’s very limited.

MR. MAC NEIL: But his point is that the system you’re proposing would represent no deterrence
at ail.

DR. AXELROD: Oh, no, oh, no, hardly.

MR. MAC NEIL: | mean, he instances no compensation for birth damaged babies under the
Virginia’s I.c fault system and the inability of patients :n New Zealand under their system to gain

any admission of malpractice.

DR. AXELROD: Well, there’s, | don’t want to get into other systems, because | think that there are
complexities about the New Zealand system which has been in place for 15 years that, in fact, has
not had an effective deterrent system. The Virginia system has been in place for one year in which
there has been any experience, and | don’t know that that is an appropriate time frame in which
lo judge the effectiveness of the program. What | think you have to do is identify the fact that we
have not been as good as we think we have been with respect to oversight of physicians. | think that
there needs to be a whole new arena in which we evaluate the effectiveness of the oversight of
government, the failures of the existing physician peer review process, the failures of the hospital
review process, but I think that the most important thing of all that will challenge the effectiveness
of any malpractice system, any no fault system even, will be the new information that is emerging.
One of the major revolutions that has occurred is the availability of information with respect to
outcome, with respect to procedures within institutions, procedures done by physicians. | arr. firmly
convinced that it is (he public, it is the advocacy of the public, it is the public requesting
information that is going to change the medical practice in the most imaginative way possible.

MR. MAC NEIL: I’m sorry, gentlemen, but (hat is the end of our time. Thank you both for joining
us.

RECAP

MR. LEHRER: Again, the major stories of (his '"Wednesday, Nicaragua's Sundinista gu*eminent
declared a unilateral cease-fire in the war against the conlras. On the Newshour, Pres. Ortega said
if the contras refuse to disband, he will do what is needed lo defend his nation. And after five
previous attempts, NASA successfully launched the space shuttle Atlantis.

Cood night, Robin.

MR. MAC NEIL: Cood night, Jim.
That’s the Newshour tonight and wc will be back tomorrow night. I’'m Robert MacN'eil. Good night.
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