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Original sponsor(s): Labor & Commerce Committee

IN THE HOUSE BY THE LABOR & COMMERCE COMMITTEE

CS FOR HOUSE BILL NO. 336 (L&C)

IN THE LEGISLATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to medical malpractice advisory

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.536(a) is amended to read:

(a) In zv action for damages due to personal injury or death 

based upon the provision of professional services by a health care 

provider when the parties have not agreed to arbitration of the claim 

under AS 09.55.535, the court shall appoint within 20 days after 

filing of answer to a summons and complaint a five-person [THREE- 

PERSON] expert advisory panel unless the court decides t h c i t  an expert 

advisory opinion is not necessary for a decision in the case. When 

the a c t 1' jii is filed the court shall, by order, determine the profes­

sions or specialties to be represented on the expert advisory panel, 

giving the parties the opportunity to object or make suggestions. 

Three members of the panel shall be persons who are not h ?alth care 

p r o v i d e r s .

* Sec. 2. AS 09.55.536(b) is repealed and reenacted to read:

(b) The expert advisory panel shall consider only evidence 

presented by the parties. Under the applicable rules of the Alaska 

Rules of Civil Procedure, a party may perform discovery, obtain the 

attendance of witnesses, examine or cross-examine witnesses, obtain a 

physical examination of the injured person if alive, and obtain the 

production of all relevant hospital, medical, or other records or

panels and amending Alaska Rule of Civil Procedure 

72.1

- 1 - CSHB 336(L&C)
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materials relating to the health care provided to the injured person. 

The parties may attend all hearings of the panel. The panel shall 

maintain a record of testimony or oral statements of witnesses, and 

shall keep copies of all written statements it receives.

* Sec. 3. AS 09.55.536(e) is repealed and reenacted to read:

(e) The report of the panel is advisory only and may not be 

admitted as evidence except the report may be admitted as evidence in 

determining an award of costs or attorney fees. The members of the 

panel may not be examined as witnesses on the contents of the report.

* Sec. 4. AS 09.55.536(f) is amended to read:

(f) Discovery [NO DISCOVERY] may be undertaken in a case before 

[UNTIL] the report of the expert advisory panel is received. [HOW­

EVER, THE COURT MAY RELAX THIS PROHIBITION UPON A SHOWING OF GOOD 

CAUSE BY ANY PARTY.] If the panel has not completed its report within 

the 30-dav period prescribed in (c) of this section, the court may, 

upon application, grant it an additional 30 days.

* Sec. 5. AS 09.55.536(a), as amended in sec. I of this Act, has the

effect of amending Alaska Ruie of Civil Procedure 72.1 by providing that an 

expert advisory panel consists of five persons, three of which are not 

health care providers.

* Sec. 6. AS 09.55.536(b), as repealed and reenacted in sec. 2 of this

Act, has the effect of amending Alaska Rule of Civil Procedure 72.1 by

changing the evidence that the expert advisory panel can consider.

* Sec. 7. AS 09.55.536(f), as amended in sec. 4 of this Act, has the

effect of amending Alaska Rule of Civil Procedure 72.1, by allowing discov­

ery before the report of the expert advisory panel is received.

CSHB 3 3 6 (I.&C) -2-
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M a r c h  16, 1990

Rep. P e t e r  G o l l  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B O X  V  (MS 3100)
J u n e a u ,  A K  9 9 8 1 1

D e a r  Rep. Goll,

In t h e  o n g o i n g  p r o c e s s  o f  k e e p i n g  y o u  i n f o r m e d  as t o  c u r r e n t  
d e v e l o p m e n t s  r e l a t i n g  t o  t h e  p e r c e i v e d  i n s u r a n c e  " c r i s i s , "  t h e  
m e d i c a l  m a l p r a c t i c e  p r o b l e m  a n d  t h e  c i v i l  j u s t i c e  s y s t e m  as it 
d e a l s  w i t h  t h a t  p r o b l e m ,  t h e  A l a s k a  A c t i o n  T r u s t  h a s  p r e p a r e d  t h i s  
i n f o r m a t i o n a l  p a c k e t  f o r  y o u r  r e v i e w  a n d  c o n s i d e r a t i o n .

A. H A R V A R D  M E D I C A L  P R A C T I C E  S T U D Y  - E X E C U T I V E  S U M M A R Y

T h e  H a r v a r d  Study, c a r r i e d  o u t  u n d e r  c o n t r a c t  t o  t h e  S t a t e  of 
N e w  York, w a s  d e s i g n e d  to  i n f o r m  t h e  p o l i c y  d e b a t e  n o w  g o i n g  
o n  in N e w  Y o r k  a n d  e l s e w h e r e  a b o u t  h o w  s o c i e t y  c a n  b e s t  d e a l  
w i t h  its m e d i c a l  i n j u r i e s  a n d  m a l p r a c t i c e .

T h e  s t u d y  h a d  f o u r  p r i n c i p a l  c o m p o n e n t s :

1. A  p o p u l a t i o n  b a s e d  m e a s u r e  o f  t h e  i n c i d e n c e  o f  i n j u r i e s  
r e s u l t i n g  f r o m  m e d i c a l  i n t e r v e n t i o n s ,  c a l l e d  " a d v e r s e  
e v e n t s , "  a n d  a d e t e r m i n a t i o n  of the p e r c e n t a g e  o f  s u c h  
e v e n t s  t h a t  r e s u l t e d  f r o m  f a u l t  o r  n e g l i g e n c e  of  the 
p h y s i c i a n  or o t h e r  p r o v i d e r .

2. A  d e t e r m i n a t i o n  o f  t h e  p e r c e n t a g e  of a d v e r s e  e v e n t s ,  bo t h  
n e g l i g e n t  a n d  n o n - n e g l i g e n t , t h a t  led t o  c l a i m s  and 
s u i t s .  In a d d i t i o n ,  i n f o r m a t i o n  a b o u t  t h e  n u m b e r s  of
c l a i m s  a n d  s u i t s  b y  p a t i e n t s  in w h o s e  h o s p i t a l  r e c o r d s
no e v i d e n c e  o f  i n j u r y  w e r e  found.



3. M e a s u r e s  o f  t h e  c o s t s  o f  m e d i c a l  e x p e n s e s ,  lo s t  wages, 
a n d  l o s t  h o u s e h o l d  p r o d u c t i o n  to the v i c t i m s  of m e d i c a l  
i n j u r i e s  a n d  t o  t h e i r  families, and t h e i r  c o m p e n s a t i o n  
f o r  s u c h  l o s s e s  u n d e r  c u r r e n t  legal s y s t e m s .

4. E s t i m a t e s  o f  t h e  d e g r e e  t o  w h i c h  v a i i a t i o n s  in t h e  t h r e a t  
o f  l i t i g a t i o n  a f f e c t e d  t h e  i n c i d e n c e  o f  a d v e r s e  events.

T h i s  s t u d y  is t h e  m o s t  c o m p r e h e n s i v e  a n a l y s i s  yet m a d e  of the 
m a l p r a c t i c e  issue, a n d  is c e r t a i n  t o  be u s e d  by p o l i c y  m a k e r s  
n a t i o n w i d e  to a d d r e s s  o n e  of m e d i c i n e ' s  m o s t  t r o u b l i n g  
p r o b l e m s .  H o w a r d  H i a t t  of t h e  H a r v a r d  S c h o o l  o f  P u b l i c  
H e a l t h ,  t h e  c h i e f  s c i e n t i s t  on  t h e  study, s a i d  its f i n d i n g s  
b r o a d l y  r e f l e c t e d  t h e  s i t u a t i o n  in h o s p i t a l s  a r o u n d  t h e  U.S.

S i d n e y  Wo l f e ,  d i r e c t o r  o f  t h e  H e a l t h  R e s e a r c h  G r o u p ,  a 
W a s h i n g t o n  c o n s u m e r  a d v o c a c y  o r g a n i z a t i o n ,  s a i d  t h e  s t u d y  
sugges-1 *> t h a t  n a t i o n w i d e  8 9 , 8 9 0  p e o p l e  d i e  a n n u a l l y  b e c a u s e  
of  m e d i c a l  m a l p r a c t i c e  i n s i d e  h o s p i t a l s .

A m o n g  t h e  s t u d y ' s  o t h e r  findings:

* 3 . 7 %  o f  p a t i e n t s  s u s t a i n e d  a d i s a b l i n g  i n j u r y  w h i l e  th e y
w e r e  in t h e  h o s p i t a l ,  or  a b o u t  9 9 , u 0 0  o u t  of 2.7 m i l l i o n  
h o s p i t a l  a d m i s s i o n s  in 1984.

* 2 8 %  o f  i n j u r i e s  - r e p r e s e n t i n g  2 7 , 0 0 0  p a t i e n t s ,  or  1% of
a l l  a d m i s s i o n s  - r e s u l t e d  fr o m  n e g l i g e n t  c a r e  M o s t  
c a s e s  w e r e  m i n o r :  57% of p a t i e n t s  r e c o v e r e d  w i t h i n  a
m o n t h  a n d  70% w i t h i n  s i x  months. But 14% of p a t i e n t s ,  
o r  a b o u t  14,000, d i e d  f r o m  injuries.

* A b o u t  16 t i m e s  as  m a n y  p a t i e n t s  s u f f e r e d  a n  i n j u r y  from 
n e g l i g e n t  c a r e  as r e c e i v e d  c o m p e n s a t i o n  b y  fil i n g  
m a l p r a c t i c e  suits. O n l y  2% of  the p a t i e n t s  t h a t  s u f f e r e d  
a n e g l i g e n t  i n j u r y  a c t u a l l y  f i l e d  a claim, t h e  s t u d y  
s a i d .

T h e  T r u s t  o f f i c e  h a s  c o p i e s  o f  the 1,000 p a g e  r e p ort. If you 
a r e  i n t e r e s t e d  in o b t a i n i n g  a copy, p l e a s e  c a l l  t h e  T r u s t  
o f f i c e  at 2 5 8 - 4 0 4 0 .

B. B A C K G R O U N D  I N F O R M A T I O N  A B O U T  T H E  N Y  S T U D Y

T h i s  i n f o r m a t i o n  s h e e t  p r o v i d e s  a b r i e f  o v e r v i e w  of the 
H a r v a r d  S t u d y  a n d  a d d r e s s e s  t h e  i s s u e  of a n o - f a u l t  a p p r o a c h  
t o  m e d i c a l  n e g l i g e n c e  claims, w h i c h  the H a r v a r d  S t u d y  
a d v o c a t e s .
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C. A R T I C L E  BY R U S S  M. H E R M A N ,  P R E S I D E N T ,  A S S O C I A T I O N  O F  T R I A L  
L A W Y E R S  O F  A M E R I C A

T h i s  a r t i c l e  d e m o n s t r a t e s  t h a t  e s c a l a t i n g  m e d i c a l  c o s t s  a r e  
not d u e  t o  l a w y e r  a c t i o n  o n  b e h a l f  o f  i n j u r e d  p a t i e n t s .  W h i l e  
t h e  d e b a t e  o n  m e d i c a l  n e g l i g e n c e  h a s  o f t e n  f o c u s e d  on  t h e  
n u m b e r  of  c l a i m s  f i l e d  o r  t h e  s i z e  of j u r y  v e r d i c t s  o r  t h e  
c o s t  of t h e  l i t i g a t i o n ,  t h e  r e a l  s c a n d a l  is h o w  m u c h  of it 
a c t u a l l y  o c c u r s  a n d  t h e  d a n g e r  it p o s e s  t o  t h e  u n w i t t i n g  
h e a l t h - c a r e - c o n s u m i n g  p u b l i c .

D. S T A T E M E N T  BY RU S S  M. H E R M A N  C O N C E R N I N G  N Y  S T A T E  M A L P R A C T I C E  
I N C I D E N C E

In r e s p o n s e  t o  t h e  H a r v a r d  Study, R u s s  H e r m a n  p r o v i d e d  t h i s  
s t a t e m e n t .

E. ’’D O C T O R S  IN D I S T R E S S "

T h i s  3 - p a r t  s e r i e s  a p p e a r e d  in t h e  N E W  Y O R K  T I M E S . F e b r u a r y  
18 t h r o u g h  F e b r u a r y  20, 1990. T h e  s e r i e s  i l l u s t r a t e s  t h e
d r a m a t i c  c h a n g e s  in m e d i c a l  p r a c t i c e  w h i c h  h a v e  s h a t t e r e d  t h e  
p r o f e s s i o n ,  l e a v i n g  m a n y  d o c t o r s  d e e p l y  d e m o r a l i z e d ;  t h e  l o s s  
of a u t o n o m y  a n d  i n c r e a s e d  r e g u l a t i o n  w h i c h  is s a p p i n g  d o c t o r s  
m o r a l e ;  a n d  a d o c t o r - p a t i e n t  r e l a t i o n s h i p  o f  w a r m t h  a n d  c a r i n g  
r e p l a c e d  b y  d i s t r u s t  a n d  l e e r i n e s s .

F. N E W S  A R T I C L E  F R O M  T H E  W A L L  S T R E E T  J O U R N A L  - M A R C H  1, 1990

T h e  t o p i c  o f  t h i s  a r t i c l e  is t h e  H a r v a r d  S t u d y .  It p r o v i d e s  
an e x c e l l e n t  o v e r v i e w  of  t h e  study. It a l s o  i n c l u d e s  s o m e  
b r i e f  c o m m e n t a r y  f r o m  m e m b e r s  o f  t h e  h e a l t h  c o m m u n i t y .

G. " I N S U R A N C E  C R I S I S  A H E A D ? "  - A N C H O R A G E  T I M E S . F E B R U A R Y  24, 1 9 9 0

A U.S. H o u s e  E n e r g y  a n d  C o m m e r c e  S u b c o m m i t t e e  o n  O v e r s i g h t  a n d  
I n v e s t i g a t i o n s  r e p o r t  o n  i n s u r a n c e  i n s o l v e n c i e s  p o r t r a y s  t h e  
i n s u r a n c e  i n d u s t r y  as r e p e a t i n g  s o m e  of t h e  e r r o r s  of s a v i n g s  
a n d  l o a n s  c o m p a n i e s .  T h e  report, t i t l e d  " F a i l e d  P r o m i s e s , "  
f i n d s  n o  e v i d e n c e  of a c r i s i s  i m m e d i a t e l y  t h r e a t e n i n g  t h e  
e x i s t e n c e  o f  the p r o p e r t y / c a s u a l t y  i n d u s t r y .  A t  t h e  s a m e  
time, " t h e  s a m e  e a r l y  w a r n i n g s  of p o t e n t i a l  d i s a s t e r  a r e  
a b u n d a n t l y  e v i d e n t ,  a s  t h e y  w e r e  five y e a r s  a g o  in t h e  t h r i f t  
i n d u s t r y , "  t h e  r e p o r t  a s s e r t s .  "If s u c h  w a r n i n g s  a r e  not 
h e e d e d ,  t h e  i n s u r a n c e  i n d u s t r y  a n d  the n a t i o n  c o u l d  face a 
s o l v e n c y  c r i s i s  r i v a l i n g  t h e  s a v i n g s  a n d  l o a n  s i t u a t i o n , "  it 
states.

T h e  r e p o r t  g o e s  o n  t o  poir.t o u t  w e a k n e s s e s  in t h e  p r e s e n t  
s y s t e m  o f  s t a t e  s o l v e n c y  r e g u l a t i o n .  F r e q u e n t l y  u s e d  a r e  s u c h  
t e r m s  as  " c o l o s s a l  m i s m a n a g e m e n t , "  " a b a n d o n i n g  s h i p "  a n d  
" g i v i n g  a w a y  t h e  u n d e r w r i t i n g  p e n . "
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* C o p i e s  of  t h e  r e p o r t  " F a i l e d  P r o m i s e s "  a r e  n o w  a v a i l a b l e .  If 
y o u  w o u l d  l i k e  to r e c e i v e  a c o p y  of the report, please call 
the A l a s k a  A c t i o n  T r u s t  o f f i c e  a t  2 5 3 - 4 0 4 0 .

If y o u  o r  y o u r  s t a f f  h a v e  a n y  q u e s t i o n s  a b o u t  a n y  p a r t  o f  t h i s  
i n f o r m a t i o n a l  p a c k e t ,  p l e a s e  c o n t a c t  th e  A l a s k a  A c t i o n  T r u s t  o f f i c e  
at  2 5 8 - 4 0 4 0 .

S i n c e r e l y ,

D e b r a  G r a v o  
E x e c u t i v e  D i r e c t o r  
d c h / e n c l .
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GLOSSARY

A D V E R S E  E V E N T  - an u n i n t e n d e d  injury c a u s e d  by m e d i c a l  management  
r a t h e r  t h a n  b y  t h e  d i s e a s e  process. The injury is suff iciently 
s e r i o u s  to lead to p r o l o n g a t i o n  of h o s p i t a l i z a t i o n  o r  t e m p orary  or 
p e r m a n e n t  i m p a i r m e n t  or d i s a b i l i t y  in the patient. To be judged 
an AE, t h e r e  m u s t  be a c o m p o s i t e  A E  s c o r e  of g r e a t e r  than 3.5. 
C l o s e - c a l l  a d v e r s e  e ve nts are cases w i t h  s c o r e s  of 3.0 to 4.0. 
L o w - t h r e s h o l d  a d v e r s e  events are cases w i t h  a v e r a g e d  scores gr e a t e r  
t h a n  1.0, up to and i n c l uding 3.5.

C A U S A T I O N  - the  a t t r i b u t i o n  of a p a t i e n t ' s  d i s a b i l i t y  to medic al 
m a n a g e m e n t  r a t h e r  than  to the d i s e a s e  u n d e r  treatment. The 
c a u s a t i o n  s c o r e  r e f l e c t s  the r e v i e w e r ' s  c o n f i d e n c e  in h i s / h e r  
j u d g e m e n t  t h a t  m e d i c a l  ma nagement, r a t h e r  t h a n  the d i s e a s e  process, 
c a u s e d  the a d v e r s e  e v e n t

C L A I M  - a d e m a n d  b y  a p a t i e n t  for c o m p e n s a t i o n  for injury and 
f i n a n c i a l  loss a r i s i n g  out of m e d i c a l  c are

I A T R O G E N I C  - a n y  a d v e r s e  c o n d i t i o n  in a p a t i e n t  r e s u l t i n g  from 
t r e a t m e n t  b y  a p h y s i c i a n  o r  s u r g e o n

I B N R  C L A I M  - an " i n c u r r e d  but not r e p o r t e d "  claim. T h e  p a t i e n t  has 
s u f f e r e d  an i n j u r y  for w h i c h  he will e v e n t u a l l y  file a claim, but 
t he p r o v i d e r  h a s  n o t  r e c o g n i z e d  and r e p o r t e d  t h e  incident.

I N D E X  H O S P I T A L I Z A T I O N  - the h o s p i t a l  d i s c h a r g e  s a m p l e d  in the study

N E G L I G E N C E  - a f a i l u r e  on the p a r t  of t h e  p h y s i c i a n  to p r o v i d e 
r e a s o n a b l y  c a r e f u l  t r e a t m e n t  , i.e. t r e a t m e n t  t h a t  n o r m a l l y  should 
be e x p e c t e d  from t h e  p r a c t i t i o n e r  u s u a l l y  c a r i n g  for this kind of 
d i s e a s e  in t h e  p a r t i c u l a r  y e a r  in w h i c h  t h e  c a r e  was provided. In 
t he M e d i c a l  P r a c t i c e  Study, an a v e r a g e  s c o r e  of g r e a t e r  th an 3.5

N O - F A U L T  - p r o v i d e s  c o m p e n s a t i o n  for all i n j u r i e s  c a u s e d  by m e d ical  
m a n a g e m e n t ,  i r r e s p e c t i v e  of fault

N O - L I A B I L I T Y  - a s y s t e m  w h e r e b y  i n j u r e d  p a t i e n t s  would pursue  
r e d r e s s  t h r o u g h  t h e  s a m e  p u b l i c  a n d  p r i v a t e  s y s t e m s  of loss 
i n s u r a n c e  t h a t  a r e  a v a i l a b l e  to v i c t i m s  of any o t h e r  d i s a b l i n g  
injury.

O B S E R V A T I O N  o r  P O T E N T I A L  C L A I M  - a p h y s i c i a n  or h o s p i t a l  r epor t to 
an i n s u r e r  o r  a g e n t  t h a t  a bad o u t c o m e  h a s  o c c u r r e d  and m i g h t  
b e c o m e  t h e  s u b j e c t  of l i t i g a t i o n

P O T E N T I A L L Y  C O M P E N S A B L E  E V E N T  - t e r m  u s e d  b y  U»e M e d i c a l  Insurance 
F e a s i b i l i t y  S t u d y  t o  d e s i g n a t e  a d i s a b i l i t y  c a u s e d  by health care 
m a n a g e m e n t

R E L I A B I L I T Y  - t h e  r e p r o d u c i b i l i t y  of a judgment. O n e  measure comes 
from c o m p a r i n g  the s c o r e s  of m u l t i p l e  r e v i e w e r s  of t h e  same medical 
record.



G L O S S A R Y , continued

S E L F - W E I G H T I N G  D E S I G N  - each o b s e r v a t i o n  in t h e  s a m p l e  represents 
the s a m e  n u m b e r  of discharges. R a w  rates and r a t i o s  c a l c u l a t e d  for 
the s a m p l e  apply to the population.

SUIT - l i t i g a t i o n  in court

TORT L A W  - c o m p e n s a t i o n  p r o v i d e d  onl y for t h o s e  i n j u r i e s  caused by 
s u b s t a n d a r d  or n e g l i g e n t  m e d i c a l  m a n a g e m e n t

T W O - S T A G E  C L U S T E R  D E S I G N  - first, a r a n d o m  s e l e c t i o n  of hos pi t a l s  
(clusters) and second, a r a n d o m  s e l e c t i o n  of r e c o r d s  w i t h i n  each 
c h o s e n  h o s p i t a l

U N I V E R S I T Y  T E A C H I N G  H O S P I T A L  - 13 f a c i l i t i e s  in N e w  Y o r k  State 
d e s i g n a t e d  by  the s t a t e ' s  m e d i c a l  schools as t h e i r  p r i m a r y  clin ical 
centers. A f f i l i a t e  t e a c h i n g  h o s p i t a l s  are r e m a i n i n g  h o s p i t a l s  with 
a m i n i m u m  of 5 a p p r o v e d  r e s i d e n c y  p r o g r a m s  a n d  5 s p e c i a l t y  
h o s p i t a l s  w i t h  large n u m b e r s  of r e s i dents on the staff.

V A L I D I T Y  - an e s t i m a t e  of t h e  t r u t h  in a j u d g ment. M e a s u r e d  by 
c o m p a r i n g  j u d g m e n t s  m a d e  w i t h  two or m o r e  m e t h o d s .  C o n s truct  
v a l i d i t y  is a s s e s s e d  b y  c o m p a r i n g  one m e a s u r e m e n t  p r o c e s s  to 
another. T h e  c o n t e n t  v a l i d i t y  of a p r o c e s s  is e v a l u a t e d  by a sking  
x p e r t s  to e x a m i n e  it a n d  to c o m m e n t  on its a p p r o p r i a t e n e s s .



&CR0NYH9

A C O G  - A m e r i c a n  C o l l e g e  of O b s t e t r i c i a n s  and G y n e c o l o g i s t s

A E A F  - A d v e r s e  E vent A n a l y s i s  Form

A H A  - A m e r i c a n  H o s p i t a l  A s s o c i a t i o n

A M A  - A m e r i c a n  M e d i c a l  A s s o c i a t i o n

CMA - C a l i f o r n i a  M e d i c a l  A s s o c i a t i o n

DDA - D i s c h a r g e  Data A b s t r a c t

D OH - D e p a r t m e n t  of H e a l t h

DR G  - D i a g n o s t i c  (or Diagnosis) R e l a t e d  G r o u p  

H A N Y S  - H o s p i t a l  A s s o c i a t i o n  of New Y o r k  S t a t e  

J C A H  - J o i n t  C o m m i s s i o n  on A c c r e d i t a t i o n  of H o s p i t a l s  

M D C  - M a j o r  D i a g n o s t i c  C a t e g o r y

M L M I C  - M e d i c a l  L i a b i l i t y  M u t u a l  I n s u r a n c e  C o m p a n y  

M M  - m e d i c a l  m a n a g e m e n t

M M I A  - M e d i c a l  M a l p r a c t i c e  Insurance A s s o c i a t i o n  

' - M e t r o p o l i t a n  S t a t i s t i c a l  Area

J  - N a t i o n a l  A s s o c i a t i o n  of I n s u r a n c e  C o m m i s s i o n e r s  

N Y H H C  - N e w  Y o r k  C i t y  H e a l t h  and H o s p i t a l s  C o r p o r a t i o n  

O P M C  - O f f i c e  of P r o f e s s i o n a l  M e dical C o n d u c t  

PCE - p o t e n t i a l l y  c o m p e n s a b l e  event 

P R O  - P e e r  R e v i e w  O r g a n i z a t i o n  

P S U  - p r i m a r y  s a m p l i n g  u n i t s

S P A R C S  - S t a t e w i d e  P l a n n i n g  and R e s e a r c h  C o o p e r a t i v e  S y s t e m

S U  - s a m p l i n g  u n i t s

U B F  - U n i f o r m  B i l l i n g  F o r m
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C o n c e r n  a b o u t  the m e d i c a l  m a l p r a c t i c e  p r o b l e m  and the tort 

l i t i g a t i o n  s y s t e m  as it deals w i t h  t h a t  p r o b l e m  led the then Deans 

H o w a r d  H i a t t  of t h e  H a r v a r d  School of P u b l i c  H e a l t h  and James  

V o r e n b e r g  of t h e  H a r v a r d  Law School to b r i n g  t o g e t h e r  c e r t a i n  

m e m b e r s  of t h e i r  f a c u l t i e s  to form the H a r v a r d  M e d ic al Practice 

S t u d y  in 1984. T h e  c o m p l e x i t y  of the i s sues c o n f r o n t i n g  

l e g i s l a t i v e  and e x e c u t i v e  b o d i e s  of g o v e r n m e n t  as well as the 

courts, p h y s i c i a n s ,  lawyers, and s o c i e t y  itself, and the p a u c i t y  of 

facts that c o u l d  i l l u m i n a t e  t hose issues r e q u i r e d  the p a r t i c i p a t i o n  

of m e m b e r s  of b o t h  f a c u l t i e s  and others if a c o m p r e h e n s i v e  research 

p r o g r a m  w e r e  to b e  c a r r i e d  out. An e q u a l l y  i m p o r t a n t  r e q u i r e m e n t  

f or such w o r k  w a s  t h e  s p o n s o r s h i p  of a s tate g o v e r n m e n t  p r e p a r e d  to 

o p e n  to i n v e s t i g a t o r s  h o s p i t a l  records, i n s u r a n c e  records, and the 

p a r t i c i p a t i o n  of a d m i n i s t r a t i v e  units of h ospita ls, physicians, and 

s e v e r a l  s t a t e  and m u n i c i p a l  agencies.

B e n j a m i n  B a r n e s  and H a r v e y  F i n e b e r g  of the S c h o o l  of P u b l i c 

H e a l t h  and Pau l W e i l e r  of the jlaw S cho ol w e r e  m e m b e r s  of the 

o r i g i n a l  s t u d y  group. Weiler, who is also C h i e f  R e p o r t e r  of the 

A m e r i c a n  L a w  I n s t i t u t e ' s  T o r t  R e f o r m  Project, has c o n t i n u e d  to 

s e r v e  as a p r i n c i p a l  a r c h i t e c t  and i n v est igator. A f t e r  F i n e b e r g  

r e p l a c e d  H i a t t  as Dean, he a s k e d  Hiatt, w h o  is P r o f e s s o r  of 

M e d i c i n e  a n d  w h o s e  b a c k g r o u n d  i n c luded n i n e  y e a r s  as P h y s i c i a n - i n -  

C h i e f  at a H a r v a r d  t e a c h i n g  hospital, to b e c o m e  a m e m b e r  of the 

g r o u p  in 1985.

As t h o  s c o p e  of t h e  S t u d y  broadened, s e v e r a l  c o l l e a g u e s  from a 

r a n g e  of d i s c i p l i n e s  j o i n e d  it. W i l l i a m  Hsiao, an eco no m i s t  at the 

S c h o o l  of P u b l i c  Health, h e l p e d  in the p l a n n i n g  phase. R u ssell  

Localio, a l a w y e r - s t a t i s t i c i a n ,  t h e n  D i r e c t o r  of R e s e a r c h  at the 

R i s k  M a n a g e m e n t  F oundation , w a s  r e c r u i t e d  to m a n a g e  the p r o j e c t  and 

t o  w o r k  on m e d i c a l  r e c o r d  r e v i e w  d e s i g n  and e x e c u t i o n  and claims 

d a t a  a nalysis. A n n  Lawthers, a h e a l t h  p o l i c y  a n a l y s t  w h o  was at 

B o s t o n  U n i v e r s i t y ,  w a s  i n i t ia lly a d m i n i s t r a t i v e  d i r e c t o r  and later
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c o o r d i n a t o r  and d e s i g n e r  of the p r o v i d e r  studies. T r o y e n  Brennan, 

a l a w yer-phys ician, m e m b e r  of the D i v ision of G e neral M e d ic ine and 

P r i m a r y  Care at B r i g h a m  & W o m e n ' s  Hospital, and a L e c t u r e r  at the 

Law School, b e c a m e  a s e n i o r  m e m b e r  of the p h y s i c i a n - r e v i e w e r  group 

and a c o n t r i b u t o r  to the p r o v i d e r  studies. W i l l i a m  G. Johnson, an 

e c o n o m i s t  at the M a x w e l l  S c h o o l  of S y r a c u s e  Un iversity, assumed 

r e s p o n s i b i l i t y  for the p a t i e n t  i n t e rview p h a s e  of the study. Nan 

Laird, a s t a t i s t i c i a n  at t h e  School of P u b l i c  Health, t o o k  charge 

of s t a t i s t i c a l  d e s i g n  and methodology. Ken Thorpe, an econo mist at 

t h e  S c h o o l  of P u b l i c  Health, j oined  in the d e t e r r e n c e  studies. Sol 

F l e i s h m a n  and H o w a r d  Frazier, b o t h  internists, a nd L u c i a n  Leape, 

and Lynn Peterson, b o t h  surgeons, w e r e  r e c r u i t e d  to s erve as senior 

p h y s i c i a n  r e v i ewers for t h e  r e c o r d  r e v i e w  p o r t i o n  of the study. In 

1988, Leape, f o r m e r l y  c h a i r m a n  of the D e p a r t m e n t  of Pediatric  

Surgery, T u f t s  Medical School, r e p l a c e d  B arne s as l e a d e r  of the 

r e c o r d  review, and J o s e p h  Newhouse, a h e a l t h  economist, formerly 

D i r e c t o r  of the R A N D - U C L A  C e n t e r  for H e a l t h  F i n a n c i n g  Studies and 

t he n e w  M c A r t h u r  P r o f e s s o r  a n d  head of H a r v a r d ' s  D i v i s i o n  of H ealth  

P o l i c y  R e s e a r c h  and Education , r e p l a c e d  H s i a o  as l e a d e r  of the 

e c o n o m e t r i c  study. L i e s i  Hebert, an epidemiol ogist, j o i n e d  the 

r e s e a r c h  t e a m  in 1989.

C o n s u l t a n t s  to t h e  p r o j e c t  included:

F l o y d  J. Fowler, Jr., D i r e c t o r  of t he C e n t e r  for S u r v e y  Research, 

U n i v e r s i t y  of M a s s a c h u s e t t s ,  w h o  h e l p e d  in p l a n n i n g  the d esign of 

t h e  h o s p i t a l  r e c o r d  survey.

G r a h a m  Kalton, C h a i r m a n  of t he D e p a r t m e n t  of B i o s t a t i s t i c s  at the 

U n i v e r s i t y  of M i c h ig an, w h o  w o r k e d  on the a n a l y s i s  of the survey 

sample.

R u t h  Kilduff, R i s k  M a n a g e r  at N e w  E n g l a n d  M e d i c a l  Center, who  

h e l p e d  d e s i g n  the s u r v e y  on h o s p i t a l  injury p r e v e n t i o n  activities.

D o n a l d  Rubin, H e a d  of t h e  D e p a r t m e n t  of S t a t i s t i c s  at H a r v a r d  

U n i v e r s i t y ,  A l a n  Zaslavsky, L e c t u r e r  in Stati stics, w h o  assis t e d  

w i t h  t h e  a n a l y s i s  of deterr e n c e ,  and T h e r e s a  Dailey, w h o  pr ovi d e d  

c o m p u t a t i o n a l  a s s i s t a n c e  f o r  C h a p t e r  10.

M e m b e r s  of the M e d i c a l  P r a c t i c e  S t u d y  o ffice w h o  p r o v i d e d
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i n v a l u a b l e  a s s i s t a n c e  d u r i n g  all p h a s e s  of the study included:

Sybil Carey, w h o  p r o v i d e d  a d m i n i s t r a t i v e  direc tion; Elaine G e b h a r d t  

and S t e v e n  Marcus, w h o  a s s i s t e d  w i t h  c o m p u t a t i o n  and data 

m a n a g e m e n t ;  Chris Br auda w a y - B a u m a n ,  W e n d y  V a n d e r  Hart, and R obert 

Chaufor nier, w h o  p r o v i d e d  s e c r e t a r i a l  a s sistan ce; and Roger 

Dempsey, w h o  f i l e d  e n d l e s s  b o x e s  of a d verse eve nt forms.

F r o m  the M e t r o p o l i t a n  S t u d i e s  Program, M a x w e l l  School, Syracuse 

U n i v e r s i t y ,  the f o l l o w i n g  i ndivi d u a l s  a s s i s t e d  w i t h  the report: 

B r u c e  L. Riddle, a c a d e m i c  c o m p u t i n g  speci alist; E s t h e r  Gray and 

M a r t h a  Bonney, s e c r e t a r i e s ;  M a r y  C. Daly, g r a d u a t e  r e s e a r c h  

assist ant; L i n d a  McCar thy, r e s e a r c h  a ssi stant; R o b e r t  Guell, 

progra m m e r .

A  t e a m  from M a t h e m a t i c a  P o l i c y  Research, Inc, of Princeton, New 

Jersey, u n d e r  the l e a d e r s h i p  of R i c h a r d  Strouse, c a r r i e d  out the 

p a t i e n t  i n t e r v i e w s  —  o f t e n  u n d e r  e x t r e m e l y  d i f f i c u l t  c o n d i t i o n s  —  

v e r y  s k illfully.

S u p p o r t  for t h e  e x p l o r a t o r y  s tages of the r e s e a r c h  c a m e  from the 

K l i n g e n s t e i n  F u n d  of N e w  Y o r k  and a g r a n t  from the R i s k  M a n a g e m e n t  

F o u n d a t i o n  of the H a r v a r d  M e d i c a l  Ins titutions.

T h e  r e l a t i o n s h i p  w i t h  the N e w  Y o r k  S t a t e  L e g i s l a t u r e  and 

D e p a r t m e n t  of H e a l t h  u n d e r  its Commissioner , Dr. D avid Axelrod, has 

b e e n  e s p e c i a l l y  important. The D e p a r t m e n t ' s  i m p a r t i a l i t y  and 

c o m m i t m e n t  w e r e  c r u c i a l  to t h a t  relationship, for the are as of 

m e d i c a l  m a l p r a c t i c e  a n d  t o r t  r e f o r m  h a v e  b e e n  in u r g e n t  need of 

f a c t s  g a t h e r e d  a n d  a n a l y z e d  w i t h  m e t h o d s  t h a t  are s c i e n t i f i c a l l y  

sound. A l s o  e s s e n t i a l  w a s  the S t a t e ' s  g r a n t  of c o m p l e t e  

c o n f i d e n t i a l i t y  of i n f o r m a t i o n  c o l l e c t e d  and the p r o t e c t i o n  by New 

Y o r k  l a w  a g a i n s t  s u b p o e n a  of data.

M e m b e r s  of our g r o u p  b e g a n  w i t h  d i f f e r e n t  v i e w s  of the most 

p r o m i s i n g  w a y s  t o  a c h i e v e  reform. Some so r e g ar ded i n c r e a s e d  tort 

l itig ation, w h i l e  o t h e r s  f a vored "no-faul t" or o t h e r  approaches.

But as is n e c e s s a r y  for e v e r y  s c i e n t i f i c  ent erprise, all agreed
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t h a t  o u r  f u n ction w a s  to g a t h e r  the b e s t  p o s s i b l e  e mpirical 

information. We e m p h a s i z e  t h i s  p o i n t  for it has b e e n  s u g g e s t e d  by 

some t h a t  the S t u d y’ set out to prov e t h a t  one a p p r o a c h  was b e t t e r  

t h a n  another. Rather, we b e l i e v e  w e  h a v e  s u c c e e d e d  in o u r  g o a l — to  
g a t h e r  u n b i a s e d  i n f o r m a t i o n  w h i c h  will h e l p  i n f o r m  and e l e v a t e  the 

o n g o i n g  debate.
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I n t r o d u c t i o n

T h e  H a r v a r d  M e d i c a l  P r a c t i c e  Study, carried out u n d e r  

c o n t r a c t  to the S t a t e  of N e w  York, was d e s i g n e d  to info rm the 

p o l i c y  d e b a t e  n o w  g o i n g  on in N e w  York and e l s e where about how 

s o c i e t y  c a n  b e s t  dea l w i t h  its m e d i c a l  injuries and malpractice. 

T o  do so, we h a d  t o  u n d e r s t a n d  and i s olate the key issues and 

a s s u m p t i o n s  t h a t  d i v i d e  t h e  p r o t a g o n i s t s  of the c u r r e n t  tort 

system, a r e f o r m e d  t o r t  system, and n o - f a u l t  alternatives. We 

have n o t  p r e j u d g e d  t h e  f e a s i b i l i t y  of any such n o - f a u l t  p r ogram  

for i n j u r e d  patients, n o r  have  we e n d o r s e d  the c r i t i c i s m s  that 

are m a d e  a b o u t  p r e s e n t  d a y  m a l p r a c t i c e  litigation. Rather, we 

b e l i e v e  we h a v e  p r o v i d e d  r e l e v a n t  em pirical dat a that will permit 

i n f o r m e d  j u d g m e n t s  a n d  s o u n d  p o l i c y - m a k i n g  c o n c e r n i n g  this 

c o m p l e x  area.

T h e  S t u d y  had f o u r  p r i n c i p a l  components:

1. A  p o p u l a t i o n  b a s e d  m e a s u r e  of the i n c i denc e of injuries 

r e s u l t i n g  from m e d i c a l  interventions, w h i c h  we c a l l e d  "adverse  

e v e n t s , "  and a d e t e r m i n a t i o n  of t he p e r c e n t a g e  of such events 

t h a t  r e s u l t e d  f r o m  f a u l t  or n e g l i g e n c e  of the p h y s i c i a n  or other 

p r o v ider.

2. A  d e t e r m i n a t i o n  of the p e r c e n t a g e  of a d v erse  events, 

b o t h  n e g l i g e n t  a n d  n o n - n e g l i g e n t ,  that led t o  c laims and suits.

In addition , w e  o b t a i n e d  i n f o r m a t i o n  a b o u t  the n u m b e r s  of claims 

a n d  s u i t s  b y  p a t i e n t s  in w h o s e  h o s pit al records we found no 

e v i d e n c e  of injury.

3. M e a s u r e s  of t h e  costs  of m e dical expenses, lost wages, 

and l o s t  h o u s e h o l d  p r o d u c t i o n  to the v i c t i m s  of medical injuries 

and t o  t h e i r  families, and t h e i r  c o m p e n s a t i o n  for such losses 

u n d e r  c u r r e n t  a r r a n g e m e n t s .
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4 .  E s t i m a t e s  o f  t h e  d e g r e e  t o  w h i c h  v a r i a t i o n s  i n  t h e  

t h r e a t  o f  l i t i g a t i o n  a f f e c t e d  t h e  i n c i d e n c e  o f  a d v e r s e  e v e n t s .

T h e  f o l l o w i n g  s u m m a r i z e s  s o m e  o f  o u r  m e t h o d s  a n d  m a j o r  f i n d i n g s .

l .  The incidence o f  adverse events

T h e  h o s p i t a l  m e d i c a l  r e c o r d  r e v i e w  w a s  k e y  t o  e s t i m a t i n g  t h e  

i n c i d e n c e  o f  a d v e r s e  e v e n t s  a s s o c i a t e d  w i t h  m e d i c a l  m a n a g e m e n t .  

T h e  r e c o r d  r e v i e w  f o c u s e d  o n  t w o  c r i t i c a l  i s s u e s :  c a u s a t i o n  a n d  

n e g l i g e n c e .  We a s k e d ,  " W a s  t h e  p a t i e n t ' s  c o n d i t i o n  a t t r i b u t a b l e  

t o  m e d i c a l  m a n a g e m e n t  r a t h e r  t h a n  t o  t h e  d i s e a s e  u n d e r  t r e a t m e n t  

( c a u s a t i o n ) ?  W a s  n e g l i g e n c e  i n v o l v e d ? "

I n  a d d i t i o n  t o  e s t a b l i s h i n g  c a u s a t i o n  a n d  n e g l i g e n c e ,  w e  

d e t e r m i n e d  w h e r e  i n j u r i e s  o c c u r r e d ,  t h e  t y p e s  o f  i n j u r y  a n d  t h e n  

t h e  m a g n i t u d e  o f  d i s a b i l i t y  e x p e r i e n c e d .

T h e  r e v i e w  w a s  c o n d u c t e d  b y  t e a m s  o f  t r a i n e d  m e d i c a l  r e c o r d  

a d m i n i s t r a t o r s  a n d  n u r s e s  f o r  t h e  s c r e e n i n g  p h a s e ,  a n d  b o a r d -  

c e r t i f i e d  p h y s i c i a n s  f o r  t h e  p h y s i c i a n - r e v i e w  p h a s e .

M e t h o d s  w e r e  d e v i s e d  t o  r e s o l v e  t h e  l o g i s t i c  p r o b l e m s  t h a t  

a r o s e  b e c a u s e  o f  t h e  i n f r e q u e n c y  o f  a d v e r s e  e v e n t s :  w e  f o u n d

e f f i c i e n t  a n d  r e l i a b l e  w a y s  t o  s i f t  t h r o u g h  t h o u s a n d s  o f  m e d i c a l  

r e c o r d s  t o  f i n d  t h e  f e w  t h a t  i n d i c a t e d  t h e  p a t i e n t  d i s a b i l i t y  

c a u s e d  b y  m e d i c a l  m a n a g e m e n t .  We a l s o  d e v e l o p e d  w a y s  t o  d e a l  

w i t h  t h e  m e t h o d o l o g i c  p r o b l e m s  t h a t  a r o s e :  t h e  m e d i c a l  r e c o r d

a d m i n i s t r a t o r s  h a d  t o  m a k e  v a l i d  j u d g m e n t s  r e g a r d i n g  t h e  p r e s e n c e  

o f  s c r e e n i n g  c r i t e r i a  a n d  p h y s i c i a n s  h a d  t o  m a k e  v a l i d  a n d  

r e l i a b l e  j u d g m e n t s  a b o u t  w h e t h e r  a  p a t i e n t ' s  i n j u r y  r e s u l t e d  a t  

l e a s t  i n  p a r t  f r o m  m e d i c a l  m a n a g e m e n t ,  a n d ,  i f  s o ,  w h e t h e r  

m a n a g e m e n t  f a i l e d  t o  m e e t  a  s t a n d a r d  o f  m e d i c a l  c a r e .

I n  o r d e r  t o  m a k e  o u r  r e s u l t s  g e n e r a l i z a b l e  t o  t h e  e n t i r e  

p o p u l a t i o n  o f  h o s p i t a l  d i s c h a r g e s  i n  N e w  Y o r k ,  w e  d r e w  a  

p r o b a b i l i t y  s a m p l e  o f  m o r e  t h a n  3 1 , 0 0 0  h o s p i t a l  r e c o r d s .  O u r  

a b i l i t y  t o  o b t a i n  s u c h  a  s a m p l e  w a s  m a d e  p o s s i b l e  b y  t h e
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a v a i l a b i l i t y  o f  ' t h e  S t a t e w i d e  P l a n n i n g  a n d  R e s e a r c h  C o o p e r a t i v e  

S y s t e m  ( S P A R C S )  d a t a  s y s t e m .  T h e  b a s i c  s a m p l i n g  d e s i g n  o f  t h e  

S t u d y  w a s  a n  i m p l i c i t l y  s t r a t i f i e d ,  s y s t e m a t i c ,  t w o - s t a g e  c l u s t e r  

s a m p l e  o f  d i s c h a r g e s .  We f i r s t  s e l e c t e d  h o s p i t a l s  w i t h  

p r o b a b i l i t i e s  p r o p o r t i o n a l  t o  t h e  n u m b e r  o f  n o n - p s y c h i a t r i c  

d i s c h a r g e s  a n d  t h e n  s e c u r e d  t h e  c o o p e r a t i o n  o f  a l l  5 1  h o s p i t a l s  

s e l e c t e d .  R e c o r d s  w i t h i n  h o s p i t a l s  w e r e  s e l e c t e d  w i t h  t h r e e  

d i f f e r e n t  s a m p l i n g  f r e q u e n c i e s  d e t e r m i n e d  b y  p a t i e n t  a g e  a n d  

d i a g n o s i s - r e l a t e d  g r o u p  ( D R G ) . U s i n g  S P A R C S  i n f o r m a t i o n  o n  

p a t i e n t  d i s c h a r g e s ,  w e  d r e w  a  s a m p l e  w i t h  a  d i s t r i b u t i o n  t h a t  

c o n f o r m e d  c l o s e l y  t o  t h e  p o p u l a t i o n  o n  i m p o r t a n t  h o s p i t a l  a n d  

p a t i e n t  c h a r a c t e r i s t i c s .

We a n a l y z e d  3 0 , 1 2 1  ( 9 6 % )  o f  t h e  3 1 , 4 2 9  r e c o r d s  s e l e c t e d  f o r  

t h e  s t u d y  s a m p l e .  A f t e r  p r e l i m i n a r y  s c r e e n i n g ,  p h y s i c i a n s  

r e v i e w e d  7 , 7 4 3  r e c o r d s ,  f r o m  w h i c h  a  t o t a l  o f  1 , 1 3 3  a d v e r s e  

e v e n t s  w e r e  i d e n t i f i e d  t h a t  o c c u r r e d  a s  a  r e s u l t  o f  m e d i c a l  

m a n a g e m e n t  i n  t h e  h o s p i t a l  o r  r e q u i r e d  h o s p i t a l i z a t i o n  f o r  

t r e a t m e n t .  O f  t h i s  g r o u p ,  2 8 0  w e r e  j u d g e d  t o  r e s u l t  f r o m  

n e g l i g e n t  c a r e .  W e i g h t i n g  t h e s e  f i g u r e s  a c c o r d i n g  t o  t h e  s a m p l e  

p l a n ,  w e  e s t i m a t e d  t h e  i n c i d e n c e  o f  a d v e r s e  e v e n t s  f o r  

h o s p i t a l i z a t i o n s  i n  N e w  Y o r k  i n  1 9 8 4  t o  b e  3 . 7 % ,  o r  a  t o t a l  o f  

9 8 , 6 0 9 .  O f  t h e s e ,  2 7 . 6 % ,  2 7 , 1 7 9  c a s e s ,  o r  1 . 0 %  o f  a l l  h o s p i t a l  

d i s c h a r g e s ,  w e r e  d u e  t o  n e g l i g e n c e .

P h y s i c i a n  c o n f i d e n c e  i n  t h e  j u d g m e n t s  o f  c a u s a t i o n  o f  

a d v e r s e  e v e n t s  s p a n n e d  a  b r o a d  r a n g e ,  b u t  o n l y  1 . 3 %  o f  a l l  

d i s c h a r g e s  w e r e  i n  t h e  c l o s e - c a l l  r a n g e  ( d e f i n e d  a s  a  c o n f i d e n c e  

i n  c a u s a t i o n  o f  j u s t  u n d e r  o r  j u s t  o v e r  5 0 - 5 0 ) .  A n  e v e n  s m a l l e r  

f r a c t i o n ,  0 . 7 %  o f  d i s c h a r g e s  w e r e  c l o s e - c a l l  n e g l i g e n t  a d v e r s e  

e v e n t s ,  b u t  t h e y  c o n s t i t u t e d  a  l a r g e r  p r o p o r t i o n  o f  t o t a l  

n e g l i g e n t  a d v e r s e  e v e n t s .

T h e  m a j o r i t y  o f  a d v e r s e  e v e n t s  ( 5 7 % )  r e s u l t e d  i n  m i n i m a l  a n d  

t r a n s i e n t  d i s a b i l i t y ,  b u t  14% o f  p a t i e n t s  d i e d  a t  l e a s t  i n  p a r t  

a s  a  r e s u l t  o f  t h e i r  a d v e r s e  e v e n t ,  a n d  i n  a n o t h e r  9% t h e  

r e s u l t a n t  d i s a b i l i t y  l a s t e d  l o n g e r  t h a n  6 m o n t h s .  B a s e d  o n  t h e s e
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f i g u r e s ,  w e  e s t i m a t e d - t h a t  a b o u t  2 , 5 0 0  c a s e s  o f  p e r m a n e n t  t o t a l  

d i s a b i l i t y  r e s u l t e d  f r o m  m e d i c a l  i n j u r y  i n  N e w  Y o r k  h o s p i t a l s  i n  

1 9 8 4 .  F u r t h e r ,  w e  f o u n d  e v i d e n c e  t h a t  m e d i c a l  i n j u r y  c o n t r i b u t e d  

a t  l e a s t  i n  p a r t  t o  t h e  d e a t h s  o f  m o r e  t h a n  1 3 , 0 0 0  p a t i e n t s  i n  

t h a t  y e a r .  M a n y  o f  t h e  d e a t h s  o c c u r r e d  i n  p a t i e n t s  w h o  h a d  

g r e a t l y  s h o r t e n e d  l i f e  e x p e c t a n c i e s  f r o m  t h e i r  u n d e r l y i n g  

d i s e a s e s ,  h o w e v e r .  N e g l i g e n t  a d v e r s e  e v e n t s  r e s u l t e d ,  o v e r a l l ,  

i n  g r e a t e r  d i s a b i l i t y  t h a n  d i d  n o n - n e g l i g e n t  e v e n t s  a n d  w e r e  

a s s o c i a t e d  w i t h  51% o f  a l l  d e a t h s  f r o m  m e d i c a l  i n j u r y .

R i s k  f a c t o r s

T h e  r i s k  o f  s u s t a i n i n g  a n  a d v e r s e  e v e n t  i n c r e a s e d  w i t h  a g e .  

W h e n  r a t e s  w e r e  s t a n d a r d i z e d  f o r  DRG l e v e l ,  p e r s o n s  o v e r  6 5  y e a r s  

h a d  t w i c e  t h e  c h a n c e  o f  s u s t a i n i n g  a n  a d v e r s e  e v e n t  o f  t h o s e  i n  

t h e  1 6 - 4 4  y e a r s  g r o u p .  N e w b o r n s  h a d  h a l f  t h e  a d v e r s e  e v e n t  r a t e  

o f  t h e  1 6 - 4 4  y e a r s  g r o u p .  T h e  p e r c e n t  o f  a d v e r s e  e v e n t s  

r e s u l t i n g  f r o m  n e g l i g e n c e  w a s  i n c r e a s e d  i n  e l d e r l y  p a t i e n t s .  We 

f o u n d  n o  g e n d e r  d i f f e r e n c e s  i n  a d v e r s e  e v e n t  o r  n e g l i g e n c e  r a t e s .  

A l t h o u g h  t h e  r a t e s  w e r e  h i g h e r  i n  t h e  s e l f - p a y  g r o u p  t h a n  i n  t h e  

i n s u r e d  c a t e g o r i e s ,  t h e  d i f f e r e n c e s  w e r e  n o t  s i g n i f i c a n t .  B l a c k s  

h a d  h i g h e r  r a t e s  o f  a d v e r s e  e v e n t s  a n d  a d v e r s e  e v e n t s  r e s u l t i n g  

f r o m  n e g l i g e n c e ,  b u t  t h e s e  d i f f e r e n c e s  o v e r a l l  w e r e  n o t  

s i g n i f i c a n t .  H o w e v e r ,  h i g h e r  r a t e s  o f  a d v e r s e  e v e n t s  a n d  

n e g l i g e n t  e v e n t s  w e r e  f o u n d  i n  h o s p i t a l s  t h a t  s e r v e d  a  h i g h e r  

p r o p o r t i o n  o f  m i n o r i t y  p a t i e n t s .  A t  h o s p i t a l s  t h a t  c a r e d  f o r  a  

m i x  o f  w h i t e  a n d  m i n o r i t y  p a t i e n t s ,  b l a c k s  a n d  w h i t e s  h a d  n e a r l y  

i d e n t i c a l  r a t e s .

A d v e r s e  e v e n t  r a t e s  v a r i e d  1 0 - f o l d  b e t w e e n  i n d i v i d u a l  

h o s p i t a l s ,  w h e n  s t a n d a r d i z e d  f o r  a g e  a n d  DRG l e v e l .  A l t h o u g h  

s t a n d a r d i z e d  a d v e r s e  e v e n t  a n d  n e g l i g e n c e  r a t e s  f o r  s m a l l  

h o s p i t a l s  ( f e w e r  t h a n  8 , 0 0 0  d i s c h a r g e s / y e a r )  w e r e  l e s s  t h a n  f o r  

l a r g e r  h o s p i t a l s ,  t h e s e  d i f f e r e n c e s  w e r e  n o t  s i g n i f i c a n t .

H o s p i t a l  o w n e r s h i p  ( p r i v a t e ,  n o n - p r o f i t ,  o r  g o v e r n m e n t )  a l s o  w a s  

n o t  a s s o c i a t e d  w i t h  s i g n i f i c a n t l y  d i f f e r e n t  r a t e s  o f  a d v e r s e
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e v e n t s .  T h e  f r a c t i o n  o f  a d v e r s e  e v e n t s  d u e  t o  n e g l i g e n c e  i n

g o v e r n m e n t  h o s p i t a l s  w a s  50% h i g h e r  t h a n  i n  n o n - p r o f i t

i n s t i t u t i o n s ,  h o w e v e r ,  a n d  t h r e e  t i m e s  t h a t  i n  p r o p r i e t a r y  

h o s p i t a l s .  T h e s e  d i f f e r e n c e s  w e r e  s i g n i f i c a n t .  T h e  

s t a n d a r d i z e d  r a t e  o f  a d v e r s e  e v e n t s  i n  u p s t a t e ,  n o n - M S A  h o s p i t a l s  

w a s  o n e - t h i r d  t h a t  o f  u p s t a t e  m e t r o p o l i t a n  h o s p i t a l s  a n d  l e s s  

t h a n  o n e - f o u r t h  t h a t  i n  N e w  Y o r k  C i t y .  T h e s e  d i f f e r e n c e s  w e r e

h i g h l y  s i g n i f i c a n t .  T h e  p e r c e n t  o f  a d v e r s e  e v e n t s  d u e  t o

n e g l i g e n c e  w a s  n o t  s i g n i f i c a n t l y  d i f f e r e n t  a c r o s s  r e g i o n s .  N o n ­

t e a c h i n g  h o s p i t a l s  h a d  h a l f  t h e  a d v e r s e  e v e n t  r a t e s  o f  u n i v e r s i t y  

o r  a f f i l i a t e d  t e a c h i n g  h o s p i t a l s ,  b u t  u n i v e r s i t y  t e a c h i n g  

h o s p i t a l s  h a d  r a t e s  o f  n e g l i g e n c e  t h a t  w e r e  l e s s  t h a n  h a l f  t h o s e  

o f  t h e  n o n - t e a c h i n g  o r  a f f i l i a t e d  h o s p i t a l s .

T h e  nature o f  adverse events

N e a r l y  h a l f  ( 4 7 % )  o f  a l l  a d v e r s e  e v e n t s  o c c u r r e d  i n  p a t i e n t s  

u n d e r g o i n g  s u r g e r y ,  b u t  t h e  p e r c e n t  c a u s e d  b y  n e g l i g e n c e  w a s  

l o w e r  t h a n  f o r  n o n - s u r g i c a l  a d v e r s e  e v e n t s  ( 1 7 %  v s  3 7 % ) .  A d v e r s e  

e v e n t s  r e s u l t i n g  f r o m  e r r o r s  i n  d i a g n o s i s  a n d  i n  n o n - i n v a s i v e  

t r e a t m e n t  w e r e  j u d g e d  t o  b e  d u e  t o  n e g l i g e n c e  i n  o v e r  t h r e e -  

f o u r t h s  o f  p a t i e n t s .  F a l l s  w e r e  c o n s i d e r e d  d u e  t o  n e g l i g e n c e  i n  

45%  o f  i n s t a n c e s .

T h e  h i g h  r a t e  o f  a d v e r s e  e v e n t s  i n  p a t i e n t s  o v e r  6 5  y e a r s  

o c c u r r e d  i n  t h r e e  c a t e g o r i e s :  n o n - t e c h n i c a l  p o s t o p e r a t i v e  

c o m p l i c a t i o n s ,  c o m p l i c a t i o n s  o f  n o n - i n v a s i v e  t h e r a p y ,  a n d  f a l l s .

A  l a r g e r  p r o p o r t i o n  o f  a d v e r s e  e v e n t s  i n  y o u n g e r  p a t i e n t s  w a s  d u e  

t o  s u r g i c a l  f a i l u r e s .  T h e  o p e r a t i n g  r o o m  w a s  t h e  s i t e  o f  

m a n a g e m e n t  f o r  t h e  h i g h e s t  f r a c t i o n  o f  a d v e r s e  e v e n t s ,  b u t  

r e l a t i v e l y  f e w  o f  t h e s e  w e r e  n e g l i g e n t .  O n  t h e  o t h e r  h a n d ,  m o s t  

( 7 0 % )  a d v e r s e  e v e n t s  i n  t h e  e m e r g e n c y  r o o m  r e s u l t e d  f r o m  

n e g l i g e n c e .

T h e  m o s t  c o m m o n  t y p e  o f  e r r o r  r e s u l t i n g  i n  a n  a d v e r s e  e v e n t  

w a s  t h a t  i n v o l v e d  i n  p e r f o r m i n g  a p r o c e d u r e ,  b u t  d i a g n o s t i c  

e r r o r s  a n d  p r e v e n t i o n  e r r o r s  w e r e  m o r e  l i k e l y  t o  b e  j u d g e d
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n e g l i g e n t ,  a n d  t o  r e s u l t  i n  s e r i o u s  d i s a b i l i t y .

T h e  m o r e  s e v e r e  t h e  d e g r e e  o f  n e g l i g e n c e  t h e  g r e a t e r  t h e  

l i k e l i h o o d  o f  r e s u l t a n t  s e r i o u s  d i s a b i l i t y  ( m o d e r a t e  i m p a i r m e n t  

w i t h  r e c o v e r y  t a k i n g  m o r e  t h a n  s i x  m o n t h s ,  p e r m a n e n t  d i s a b i l i t y ,  

o r  d e a t h ) .

2. Litigation data

We e s t i m a t e d  t h a t  t h e  i n c i d e n c e  o f  m a l p r a c t i c e  c l a i m s  f i l e d  

b y  p a t i e n t s  f o r  t h e  s t u d y  y e a r  w a s  b e t w e e n  2 , 9 6 7  a n d  3 , 8 8 8 .

U s i n g  t h e s e  f i g u r e s ,  t o g e t h e r  w i t h  t h e  p r o j e c t e d  s t a t e w i d e  n u m b e r  

o f  i n j u r i e s  f r o m  m e d i c a l  n e g l i g e n c e  d u r i n g  t h e  s a m e  p e r i o d ,  w e  

e s t i m a t e d  t h a t  e i g h t  t i m e s  a s  m a n y  p a t i e n t s  s u f f e r e d  a n  i n j u r y  

f r o m  n e g l i g e n c e  a s  f i l e d  a  m a l p r a c t i c e  c l a i m  i n  N e w  Y o r k  S t a t e .  

A b o u t  1 6  t i m e s  a s  m a n y  p a t i e n t s  s u f f e r e d  a n  i n j u r y  f r o m  

n e g l i g e n c e  a s  r e c e i v e d  c o m p e n s a t i o n  f r o m  t h e  t o r t  l i a b i l i t y  

s y s t e m .

T h e s e  a g g r e g a t e  e s t i m a t e s  u n d e r s t a t e  t h e  t r u e  s i z e  o f  t h e  

g a p  b e t w e e n  t h e  f r e q u e n c y  o f  m a l p r a c t i c e  c l a i m s  a n d  t h e  i n c i d e n c e  

o f  a d v e r s e  e v e n t s  c a u s e d  b y  n e g l i g e n c e .  W h e n  w e  i d e n t i f i e d  t h e  

m a l p r a c t i c e  c l a i m s  a c t u a l l y  f i l e d  b y  p a t i e n t s  i n  o u r  s a m p l e  a n d  

r e v i e w e d  t h e  j u d g m e n t s  o f  o u r  p h y s i c i a n  r e v i e w e r s ,  w e  f o u n d  t h a t  

m a n y  c a s e s  i n  l i t i g a t i o n  w e r e  b r o u g h t  b y  p a t i e n t s  i n  w h o s e  

r e c o r d s  w e  f o u n d  n o  e v i d e n c e  o f  n e g l i g e n c e  o r  e v e n  o f  a d v e r s e  

e v e n t s .  B e c a u s e  t h e  l e g a l  s y s t e m  h a s  n o t  y e t  r e s o l v e d  m a n y  o f  

t h e s e  c a s e s ,  w e  d o  n o t  h a v e  t h e  i n f o r m a t i o n  t h a t  w o u l d  p e r m i t  a n  

a s s e s s m e n t  o f  t h e  s u c c e s s  o f  t h e  t o r t  l i t i g a t i o n  s y s t e m  i n  

s c r e e n i n g  o u t  c l a i m s  w i t h  n o  n e g l i g e n c e .

C o n f i n i n g  o u r  a n a l y s i s  t o  t h e  a d v e r s e  e v e n t s  t h a t  i n v o l v e d  

s t r o n g  o r  c e r t a i n  e v i d e n c e  o f  n e g l i g e n c e ,  h o w e v e r ,  w e  e s t i m a t e  

t h a t  1 2 , 8 5 9  i n j u r i e s  f r o m  m e d i c a l  n e g l i g e n c e  d i d  n o t  l e a d  t o  

m a l p r a c t i c e  c l a i m s .  O f  t h e s e  i n j u r i e s ,  2 2 1  ( 2 , 8 3 3 )  o c c u r r e d  i n  

p a t i e n t s  u n d e r  a g e  7 0  y e a r s  w h o  s u f f e r e d  m o d e r a t e  o r  g r e a t e r  

i n c a p a c i t y .  O u r  p r o j e c t i o n s  s u g g e s t  t h a t  i f  t h i s  g r o u p  o f
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p a t i e n t s  h a d  l i t i g a t e d ,  t h e  m a l p r a c t i c e  c l a i m s  f r e q u e n c y  f o r  y e a r  

1 9 8 4  w o u l d  h a v e  i n c r e a s e d  b y  7 5 % .

3 .  E c o n o m i c  C o n s e q u e n c e s  o f  M e d i c a l  I n j u r y

H a v i n g  d o c u m e n t e d  f r o m  t h e  m e d i c a l  r e c o r d s  s u r v e y  w h i c h  

p a t i e n t s  w e r e  i n j u r e d ,  a n d  f r o m  t h e  l i t i g a t i o n  s u r v e y  w h i c h  

p a t i e n t s  f i l e d  t o r t  s u i t s ,  w e  u s e d  t h e  p a t i e n t  s u r v e y  t o  

d e t e r m i n e  f r o m  t h e  p a t i e n t s  t h e m s e l v e s  w h a t  l o s s e s  t h e y  s u f f e r e d  

a s  a  r e s u l t  o f  t h e s e  i n j u r i e s  a n d  w h a t  c o m p e n s a t i o n  t h e y  r e c e i v e d  

f r o m  n o n - t o r t  s o u r c e s .  F o r  t h a t  p u r p o s e  w e  d i v i d e d  o u r  p a t i e n t  

s a m p l e  i n t o  f i v e  c a t e g o r i e s  —  w o r k e r ,  h o m e m a k e r ,  c h i l d ,  r e t i r e d ,  

a n d  d i s a b l e d  —  a n d  a s s e m b l e d  d a t a  a b o u t  l o s t  w a g e s  a n d  f r i n g e  

b e n e f i t s ,  m e d i c a l  c o s t s ,  l o s t  h o u s e h o l d  p r o d u c t i o n ,  a n d  l e v e l s  o f  

p h y s i c a l  a n d  f u n c t i o n a l  i m p a i r m e n t .  O u r  d a t a  f o r  t h a t  f i n a l  

c a t e g o r y  h a v e  n o t  b e e n  a n a l y z e d  f o r  t h i s  R e p o r t .

We f a c e d  t w o  m a j o r  d i f f i c u l t i e s  i n  t h i s  s u r v e y .  F i r s t ,  w e  

h a d  t o  l o c a t e ,  i n  1 9 8 9 ,  p e o p l e  w h o  h a d  b e e n  h o s p i t a l i z e d  i n  1 9 8 4  

i n  o r d e r  t o  i n t e r v i e w  t h e m  a b o u t  t h e i r  e x p e r i e n c e  s i n c e  1 9 8 4 .  I n  

f a c t ,  w e  w e r e  s u c c e s s f u l  i n  f i n d i n g  a n d  i n t e r v i e w i n g  71% o f  a l l  

i n j u r e d  p a t i e n t s ,  a  r e s p o n s e  r a t e  w h i c h  i s  q u i t e  r e s p e c t a b l e  f o r  

a  s u r v e y  o f  t h i s  t y p e .

O u r  s e c o n d  p r o b l e m  w a s  h o w  t o  d i s e n t a n g l e  t h e  e f f e c t s  o f  t h e  

a d v e r s e  e v e n t  i t s e l f  f r o m  t h o s e  t h a t  w e r e  p r o p e r l y  a t t r i b u t a b l e  

t o  t h e  u n d e r l y i n g  i l l n e s s ,  w h i c h  i t s e l f  w o u l d  n a t u r a l l y  b e  

e x p e c t e d  t o  e n t a i l  c o n s i d e r i b l e  m e d i c a l  c o s t s ,  t i m e  o f f  w o r k ,  a n d  

i n a b i l i t y  t o  p e r f o r m  n o r m a l  h o u s e h o l d  t a s k s .  T w o  d i f f e r e n t  

s t r a t e g i e s  w e r e  d e v i s e d  f o r  t h i s  p u r p o s e .  O n e  w a s  t o  i n t e r v i e w  a  

c o n t r o l  g r o u p  o f  u n i n j u r e d  p a t i e n t s  w h o  w e r e  m a t c h e d  w i t h  o u r  

" e x p e r i m e n t a l ”  g r o u p  o n  t h e  r e l e v a n t  d i m e n s i o n s ,  t h u s  p e r m i t t i n g  

e c o n o m e t r i c  a n a l y s i s  o f  t h e  p r e c i s e  d i f f e r e n c e  w h i c h  t h e  

i a t r o g e n i c  i n j u r y  m a d e  i n  t h e  a g g r e g a t e  e c o n o m i c  e x p e r i e n c e  o f  

t h e  t w o  g r o u p s .  W h i l e  w e  h a v e  c o l l e c t e d  a l l  t h e  d a t a  f o r  t h e  t w o  

g r o u p s ,  w e  h a v e  n o t  c o m p l e t e d  t h i s  a n a l y s i s  f o r  p u r p o s e  o f  

p r e s e n t a t i o n  i n  t h i s  R e p o r t .
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I n s t e a d  o u r  p r i m a r y  f o c u s  h a s  b e e n  o n  a n  a l t e r n a t i v e  m e t h o d  

—  e s t i m a t i n g  t h e  c o m p e n s a b l e  l o s s e s  t h a t  m i g h t  b e  p a i d  u n d e r  a 

h y p o t h e t i c a l  n o - f a u l t  p l a n  i n  w h i c h  e a c h  p a t i e n t ' s  e x p e r i e n c e  w a s  

a s s e s s e d  i n d i v i d u a l l y  ( a s  w o u l d  h a v e  t o  b e  d o n e  i n  a  r e a l  n o ­

f a u l t  p r o g r a m ) , a n d  t h e n  t o t a l e d .  F o r  t h a t  p u r p o s e  w e  h a d  t o  

m a k e  a  n u m b e r  o f  a s s u m p t i o n s  a b o u t  p r o g r a m  d e s i g n :  t w o  i m p o r t a n t  

o n e s  a r e  n o t e d  h e r e .  F i r s t ,  a l l  f i n a n c i a l  l o s s e s  a n d  

c o m p e n s a t i o n  r e c e i v e d  d u r i n g  t h e  f i r s t  s i x  m o n t h s  f r o m  h o s p i t a l  

a d m i s s i o n  w e r e  d e l e t e d .  T h e s e  s h o r t - t e r m  l o s s e s  a r e  l i k e l y  

r e i m b u r s e d  f r o m  o t h e r  s o u r c e s  ( e . g . ,  s i c k  p a y  f o r  t i m e  o f f  w o r k ) .  

F u r t h e r ,  t h i s  r e d u c e s  t h e  n u m b e r  o f  c a s e s  i n  w h i c h  d i s e n t a n g l i n g  

t h e  e f f e c t  o f  t h e  i n j u r y  f r o m  t h e  ’ . n d e r l y i n g  i l l n e s s  m a y  b e  v e r y  

d i f f i c u l t .  S e c o n d ,  w e  a s s u m e d  t h a t  a  n o - f a u l t  p a t i e n t  

c o m p e n s a t i o n  s c h e m e  w o u l d  i n v o l v e  a  s e c o n d  i n s u r e r ,  s t a n d i n g  

b e h i n d  p r i m a r y  s o u r c e s  o f  g e n e r a l  m e d i c a l  o r  d i s a b i l i t y  

i n s u r a n c e .

O u r  k e y  f i n d i n g s  w i t h  r e s p e c t  t o  t h e s e  t w o  c r i t e r i a  w e r e  

t h a t  t h e  b u l k  o f  d i s a b i l i t i e s  w e r e  o f  s h o r t  d u r a t i o n  —  e . g . ,  42% 

o f  a b s e n c e s  f r o m  w o r k  l a s t e d  f o r  l e s s  t h a n  a  m o n t h  a n d  76% l a s t e d  

l e s s  t h a n  s i x  m o n t h s .  H o w e v e r ,  t h e  a v e r a g e  e c o n o m i c  l o s s e s  w e r e  

m u c h  l a r g e r  i n  t h e  s m a l l e r  n u m b e r  o f  m o r e  s e r i o u s  o r  f a t a l  

d i s a b i l i t i e s .  W i t h  r e s p e c t  t o  t h e s e  l o n g e r - l a s t i n g  d i s a b i l i t i e s ,  

m o r e  t h a n  85%  o f  t h e  m e d i c a l  b i l l s  w e r e  c o v e r e d  b y  s o m e  f o r m  o f  

h e a l t h  i n s u r a n c e ,  b u t  o n l y  2 0 %  o f  t h e  l o s t  e a r n i n g s ,  a n d  n o  

d e t e c t a b l e  p o r t i o n  o f  l o s t  h o u s e h o l d  p r o d u c t i o n .

o u r  u l t i m a t e  f i n d i n g  i s  t h a t  t h e  p r e s e n t  d i s c o u n t e d  v a l u e  o f

t h e  n e t  c o m p e n s a b l e  l o s s e s  ( p a s t  a n d  f u t u r e )  s u f f e r e d  b y  p a t i e n t s

i n j u r e d  i n  N e w  Y o r k  h o s p i t a l s  i n  1 9 8 4  a m o u n t e d  t o  $ 8 9 4  m i l l i o n

( i n  1 9 8 9  d o l l a r s ) .  T h e s e  c o m p e n s a b l e  l o s s e s  c o n s i s t e d  o f  $ 2 8 5

m i l l i o n  i n  l o s t  w a g e s  a n d  f r i n g e  b e n e f i t s ,  $ 1 0 3  m i l l i o n  i n

u n i n s u r e d  m e d i c a l  c o s t s ,  a n d  $ 5 0 6  m i l l i o n  i n  l o s t  h o u s e h o l d
»

p r o d u c t i o n  ( t h e  l a t t e r  h a v i n g  b e e n  v a l u e d  a t  t h e  m a r k e t  w a g e s  

e a r n e d  b y  t h e  w o r k i n g  w o m e n  i n  o u r  p a t i e n t  c o h o r t ) .
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T o  p r o v i d e  s o m e  p e r s p e c t i v e  f o r  t h e s e  f i g u r e s ,  t h e  

m a l p r a c t i c e  p r e m i u m s  p a i d  b y  N e w  Y o r k  d o c t o r s  a n d  h o s p i t a l s  i n  

1 9 8 8  a m o u n t e d  t o  $ 8 5 0  m i l l i o n .  W h e n  o n e  i n c l u d e s  t h e  a m o u n t  

s p e n t  b y  s e l f - i n s u r e d  h o s p i t a l s  a n d  t h e  h e a l t h  c a r e  

o r g a n i z a t i o n s ,  t h e  t o t a l  m a l p r a c t i c e  i n s u r a n c e  b u r d e n  i s  o v e r  $ 1  

b i l l i o n .  H o w e v e r ,  t h o s e  t o r t  c o s t s  i n c o r p o r a t e  t w o  m a j o r  f a c t o r s  

n o t  r e f l e c t e d  i n  o u r  e s t i m a t e .  O n e  i s  d a m a g e  f o r  p a i n  a n d  

s u f f e r i n g ,  w h i c h  t y p i c a l l y  a r e  n o t  c o m p e n s a t e d  u n d e r  n o - f a u l t  

p r o g r a m s .  T h e  o t h e r  c o m p o n e n t  i &  a d m i n i s t r a t i v e  a n d  l e g a l  

e x p e n s e s  w h i c h  d e f i n i t e l y  w o u l d  b e  a  s i g n i f i c a n t  f a c t o r  o v e r  a n d  

a b o v e  t h e  p a t i e n t ' s  e c o n o m i c  l o s s e s .  T h e  a d m i n i s t r a t i v e  s h a r e  o f  

c l a i m s  c o s t s  i n  n o - f a u l t  w o r k e r s  c o m p e n s a t i o n  i s  u s u a l l y  

e s t i m a t e d  t o  b e  a r o u n d  2 0 % ,  t h o u g h  w e  b e l i e v e  i t  w o u l d  b e  

s o m e w h a t  h i g h e r  f o r  n o - f a u l t  p a t i e n t  c o m p e n s a t i o n .

S i n c e  t h e  s a m p l e  o f  i n j u r e d  a n d  i n t e r v i e w e d  p a t i e n t s  i n  o u r  

d i f f e r e n t  c a t e g o r i e s  w a s  r a t h e r  s m a l l  d e s p i t e  t h e  r e l a t i v e l y  

l a r g e  s a m p l e  o f  3 1 , 0 0 0  h o s p i t a l i z a t i o n s ,  t h e  c o n f i d e n c e  i n t e r v a l s  

s u r r o u n d i n g  o u r  p o i n t  e s t i m a t e s  a r e  l a r g e :  t h e  f i g u r e s  m i g h t  b e

a s  m u c h  a s  50%  l e s s  o r  1 0 0 %  m o r e  t h a n  t h o s e  p r e s e n t e d . .  O n  t h e  

o t h e r  h a n d ,  t h e  e s t i m a t e  o f  n e t  w a g e  l o s s e s  a n d  m e d i c a l  c o s t s  —  

t h e s e  b e i n g  t h e  i t e m s  t y p i c a l l y  c o v e r e d  b y  a  n o - f a u l t  s c h e m e ,  a n d  

e v e n  t h e n  n o t  i n  f u l l  f a u l t  -  t o t a l l e d  j u s t  $ 3 3 5  m i l l i o n .  T h u s ,  

t h e r e  i s  c o n s i d e r a b l e  r o o m  w i t h i n  t h e  c u r r e n t  t o r t  " e n v e l o p e "  t o  

a d j u s t  e v e n  f o r  a n  o u t c o m e  a t  t h e  h i g h l y  i m p r o b a b l e  o u t e r  l i m i t  

o f  t h e s e  c o n f i d e n c e  e s t i m a t e s .

4. Malpractice Litigation and Deterrence

We e x a m i n e d  t h e  p r e s u m e d  d e t e r r e n t  e f f e c t s  o f  t h e  t o r t  

s y s t e m  i n  t w o  w a y s  —  a  s e r i e s  o f  p h y s i c i a n  s u r v e y s  a s  w e l l  a s  a n  

e c o n o m e t r i c  s t u d y  t h a t  c o m p a r e d  t h e  r a t e s  o f  a d v e r s e  e v e n t s  a n d  

n e g l i g e n t  a d v e r s e  e v e n t s ,  o n  t h e  o n e  h a n d ,  w i t h  t h e  t h r e a t  o f  a  

c l a i m  o n  t h e  o t h e r .

T h e  p h y s i c i a n  s u r v e y s  r e v e a l e d  t h a t  t h e  o v e r a l l  p e r c e i v e d  

r i s k  o f  b e i n g  s u e d  i n  a  g i v e n  y e a r  w a s  2 0 % ,  a p p r o x i m a t e l y  3 t i m e s  

t h e  a c t u a l  r i s k  o f  b e i n g  s u e d .  T h e  p e r c e i v e d  r i s k  o f  s u i t  f o r
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n e g l i g e n t  c a r e  w a s  a b o u t  6 0 % ,  a  f i g u r e  s u b s t a n t i a l l y  g r e a t e r  t h a n  

t h e  a c t u a l  r i s k  o f  l i t i g a t i o n  f r o m  i n j u r i e s  c a u s e d  b y  n e g l i g e n c e .  

A d d i t i o n a l l y ,  p e r c e i v e d  r i s k  w a s  s i g n i f i c a n t l y  g r e a t e r  f o r  h i g h -  

r i s k  s p e c i a l t i e s  s u c h  a s  o b s t e t r i c s ,  o r t h o p e d i c s  a n d  n e u r o s u r g e r y  

a n d  f o r  p h y s i c i a n s  i n  N a s s a u  a n d  S u f f o l k  c o u n t i e s ,  l e n d i n g  

c r e d e n c e  t o  t h e  r e s p o n s e s .

P h y s i c i a n s  w h o  p e r c e i v e d  t h e m s e l v e s  t o  b e  a t  g r e a t e r  r i s k  o f  

s u i t  s a i d  t h a t  i n  t h e  p a s t  t e n  y e a r s  t h e y  h a d  o r d e r e d  m o r e  t e s t s  

a n d  p r o c e d u r e s  a n d  r e d u c e d  t h e i r  p r a c t i c e  s c o p e  m o r e  t h a n  h a d  

t h e i r  c o l l e a g u e s  w i t h  p e r c e i v e d  r i s k .

T h e  t o r t  s y s t e m ' s  d e t e r r e n c e  s i g n a l  t o  p h y s i c i a n s  a p p e a r e d  

m i x e d .  F o r  e x a m p l e ,  p h y s i c i a n s  o f t e n  c o n s i d e r e d  t h e  s e v e r i t y  o f  

p u n i s h m e n t  t o  d e p e n d  o n  w h e t h e r  a  c a s e  w e n t  t o  t r i a l  o r  w h e t h e r  

t h e  m e d i a  p u b l i c i z e d  i t .  T h e  e v i d e n c e  w a s  n o t  c l e a r ,  h o w e v e r ,  o n  

w h e t h e r  t h e  s e v e r i t y  o f  t h e  p u n i s h m e n t  a n d  t h e  a c t u a l  

t r a n s g r e s s i o n  w e r e  r e l a t e d :  m o s t  p h y s i c i a n s  p e r c e i v e d  t h e i r

s u i t s  a s  h a v i n g  a r i s e n  f r o m  c i r c u m s t a n c e s  b e y o n d  t h e i r  c o n t r o l .  

M a n y  s e e m e d  t o  b e l i e v e  t h a t  t h s  t h r e a t  o f  t h e  t o r t  s y s t e m  w a s  t o o  

b r o a d  a n d  l a c k e d  s p e c i f i c i t y .

A l t h o u g h  p h y s i c i a n s  b e l i e v e d  t h e y  p r a c t i c e d  m e d i c i n e  

d e f e n s i v e l y ,  t h e y  d i d  n o t  r e p o r t  l o n g - t e r m  c h a n g e s  i n  t h e i r  

p r a c t i c e  p a t t e r n s  a s  t h e  r e s u l t  o f  a  s p e c i f i c  s u i t .  T h u s ,  i t  w a s  

n o t  c l e a r  w h e t h e r  d e f e n s i v e  m e d i c i n e  r e s u l t e d  f r o m  t h e  

m a l p r a c t i c e  e n v i r o n m e n t  o r  f r o m  o t h e r  f a c t o r s  s u c h  a s  a d v a n c e s  i n  

t h e  s c i e n c e  a n d  t e c h n o l o g y  o f  m e d i c i n e ,  c h a n g e s  i n  s o c i e t a l  

e x p e c t a t i o n s  a s  t o  w h a t  c o n s t i t u t e s  a n  a p p r o p r i a t e  l e v e l  o f  c a r e ,  

o r  c h a n g e s  i n  P e e r  R e v i e w  O r g a n i z a t i o n  ( P R O ) , s t a t e  a n d  h o s p i t a l  

r e q u i r e m e n t s ,  o r  a  c o m b i n a t i o n  o f  f a c t o r s .

A n o t h e r  i m p o r t a n t  f i n d i n g  c o n c e r n e d  p h y s i c i a n  a t t i t u d e s  

a b o u t  i a t r o g e n i c  i n j u r y  a n d  n e g l i g e n c e .  P h y s i c i a n s  t e n d e d  t o  

e q u a t e  & f i n d i n g  o f  n e g l i g e n c e  w i t h  a  j u d g m e n t  o f  i n c o m p e t e n c e .  

T h u s ,  a l t h o u g h  w i l l i n g  t o  a d m i t  t h a t  a l l  d o c t o r s  m a k e  m i s t a k e s ,  

p h y s i c i a n s  w e r e  o f t e n  u n w i l l i n g  t o  l a b e l  s u b s t a n d a r d  c a r e  a s  

n e g l i g e n t  a n d  w e r e  o p p o s e d  t o  c o m p e n s a t i o n  f o r  i a t r o g e n i c  i n j u r y .
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T h e  f i n a l  p a r t  o f  o u r  s t u d y  e x a m i n e d  t h e  r e l a t i o n s h i p  

b e t w e e n  v a r i a t i o n s  i n  l a i m s  r a t e s  a n d  v a r i a t ' j n s i n  c o s t  a n d  i n  

i n j u r y  r a t e s  i n  t h e  s a m p l e  o f  s t u d y  h o s p i t a l s .  We f o u n d  s o m e  

e v i d e n c e  t h a t  t o t a l  c o s t  p e r  d i s c h a r g e  w a s  g r e a t e r  i n  h o s p i t a l s  

t h a t  f a c e d  h i g h e r  c l a i m s  r a t e s ,  a l t h o u g h  t h e  r e l a t i o n s h i p  t h a t  we 

e s t i m a t e d  w a s  s e n s i t i v e  t o  h o w  w e  s p e c i f i e d  t h e  r e l a t i o n s h i p .

E v e n  c o n c e d i n g  t h a t  t h e r e  i s  a n  e f f e c t  o n  c o s t ,  h o w e v e r ,  d o e s  n o t  

t e l l  u s  w h e t h e r  t h e  e f f e c t  i s  g o o d  o r  b a d .  O n  t h e  o n e  h a n d ,  

g r e a t e r  e f f o r t s  t o  p r e v e n t  i n j u r i e s  o r  a m e l i o r a t e  t h e  

c o n s e q u e n c e s  o f  t h o s e  t h a t  o c c u r  m a y  w e l l  r e q u i r e  g r e a t e r  

r e s o u r c e s .  O n  t h e  o t h e r  h a n d ,  a d d i t i o n a l  r e s o u r c e s  i n  r e s p o n s e  

t o  a  g r e a t e r  t h r e a t  m a y  s i m p l y  r e p r e s e n t  w a s t e f u l  d e f e n s i v e  

m e d i c i n e  a n d  n o t  c o n t r i b u t e  t o  a  r e d u c t i o n  i n  p a t i e n t  i n j u r i e s .

T h e  i m p o r t a n t  t e s t ,  t h e r e f o r e ,  i s  w h e t h e r  h o s p i t a l s  t h a t  

f a c e  h i g h e r  c l a i m s  r a t e s  a c t u a l l y  d o  e x h i b i t  l o w e r  i n j u r y  r a t e s .  

We f i n d  n o  e v i d e n c e  t h a t  t h e y  d o ,  b u t  t h e  p r e c i s i o n  o f  o u r  

e s t i m a t e s  i s  n o t  g o o d ,  a n d  w e  c a n n o t  r u l e  o u t  t h e  p o s s i b i l i t y  

t h a t  t h e r e  a r e  i n  f a c t  s u b s t a n t i a l l y  r e d u c e d  r a t e s  o f  i n j u r i e s  a t  

t h e  h o s p i t a l s  i n  o u r  s a m p l e  w i t h  h i g h e r  c l a i m s  r a t e s .  M o r e  

s p e c i f i c a l l y ,  t h e  p o i n t  e s t i m a t e  r e l a t i n g  i n j u r i e s  t o  c l a i m s  i s  

a c t u a l l y  p o s i t i v e  i n  m o s t  s p e c i f i c a t i o n s  a n d  n e v e r  c l o s e  t o  

s i g n i f i c a n t l y  n e g a t i v e .  H o w e v e r ,  t h e  c o n f i d e n c e  i n t e r v a l s  a r o u n d  

t h o  c o e f f i c i e n t  i n c l u d e  v a l u e s  t h a t  w o u l d  d e m o n s t r a t e  s u b s t a n t i a l  

d e t e r r e n c e .

We i l l u s t r a t e  h o w  o u r  d a t a  c a n n o t  r u l e  o u t  a  s u b s t a n t i a l  

d e t e r r e n t  e f f e c t  b y  c h o o s i n g  o n e  o f  t h e  r e l a t i o n s h i p s  w e  

e s t i m a t e d ,  t h a t  f o r  t h e  p r o b a b i l i t y  t h a t  a n  a d v e r s e  e v e n t  i s  

n e g l i g e n t ,  c o n t r o l l i n g  f o r  a  n u m b e r  o f  o t h e r  h o s p i t a l  

c h a r a c t e r i s t i c s .  T h e  p o i n t  e s t i m a t e  o f  t h e  c l a i m s  v a r i a b l e  i s  

s l i g h t l y  p o s i t i v e ;  h o w e v e r ,  i f  w e  r e d u c e  t h e  p o i n t  e s t i m a t e  b y  

a p p r o x i m a t e l y  o n e  s t a n d a r d  e r r o r ,  i t  s h o w s  s u b s t a n t i a l  

d e t e r r e n c e .  I n  q u a n t i t a t i v e  t e r m s ,  t h e  r e d u c e d  e s t i m a t e  w o u l d  

s u g g e s t  t h a t ,  o t h e r  t h i n g s  e q u a l ,  h o s p i t a l s  i n  t h e  h i g h e s t  

q u a r t i l e  o f  c l a i m s  r a t e s  w o u l d  h a v e  a b o u t  2 4 *  f e w e r  n e g l i g e n t
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e v e n t s  ( c o n d i t i o n a l  u p o n  a n  a d v e r s e  e v e n t )  a s  t h o s e  i n  t h e  l o w e s t  

q u a r t i l e .

M o r e o v e r ,  t h e r e  m a y  b e  a  b i a s  i n  o u r  r e s u l t s  t o w a r d  s h o w i n g  

n o  d e t e r r e n t  e f f e c t .  O u r  g o a l  w a s  t o  d e t e r m i n e  w h e t h e r  t h e r e  i s  

a n e g a t i v e  r e l a t i o n s h i p  b e t w e e n  c l a i m s  r a t e s  a n d  i n j u r i e s ,  b u t  

h o s p i t a l s  a n d  p h y s i c i a n s  t h a t  h a v e  h i g h e r  i n j u r y  r a t e s  m a y  h a v e  

m o r e  c l a i m s  f i l e d  a g a i n s t  t h e m .  T h i s  p o s s i b l e  p o s i t i v e  

r e l a t i o n s h i p  b e t w e e n  i n j u r i e s  a n d  c l a i m s  w o u l d  t e n d  t o  m a s k  a n y  

t r u e  d e t e r r e n t  e f f e c t .  We h a v e  t e s t e d  f o r  t h i s  b i a s  a n d  d o  n o t  

f i n d  a n y  e v i d e n c e  o f  i t ,  b u t  o u r  t e s t  c o u l d  s i m p l y  b e  f a i l i n g  t o  

d e t e c t  i t .

F i n a l l y ,  e v e n  i f  w e  h a d  b e e n  a b l e  t o  c o n c l u d e  t h a t  o u r  d a t a  

r u l e d  o u t  a l l  b u t  a  n e g l i g i b l e  d e t e r r e n t  e f f e c t ,  w e  c o u l d  n o t  

c o n c l u d e  t h a t  a b o l i s h i n g  t h e  t o r t  s y s t e m  w o u l d  h a v e  n o  e f f e c t  o n  

i n j u r y  r a t e s .  A l l  t h e  h o s p i t a l s  i n  o u r  s a m p l e  f a c e d  s o m e  t h r e a t  

o f  a  c l a i m  i f  a n  i n j u r y  o c c u r r e d ,  a n d  t h e  m o s t  w e  c o u l d  h o p e  t o  

l e a r n  w a s  t h e  e f f e c t  o n  i n j u r y  r a t e s  o f  v a r i a t i o n  i n  t h a t  t h r e a t .  

A b o l i s h i n g  t h e  t o r t  s y s t e m  c o u l d  r e d u c e  t h a t  t h r e a t  t o  z e r o  

( d e p e n d i n g  o n  w h a t ,  i f  a n y t h i n g  r e p l a c e d  i t ) , a n d  w e  c a n n o t  l e a r n  

f r o m  o u r  d a t a  w h a t  t h e  e f f e c t  o f  t h a t  m i g h t  b e .
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BACKGROUND INFORMATION ABOUT THE NY STUDY

Malpractice Incidents/Scope;

Study Year - 1984
Number o f Discharges Reviewed - 31,429 discharges selected to represent the state 

population in terms o f race, payer class, age, sex, and type o f hospital (urban, rural, 
teaching and non-teaching, for-profit and not-for-profit, municipal and non-municipal), but 
limited to acute, short-term care hospitals.

Only 30,195 records were located from the review sample, and another 74 records 
were not reviewed by physicians and thus the total number o f discharges reviewed by the 
researchers was 30,121.

There were 2,671,863 (rounded to 2.7 m illion in the report) * barges in N .Y . during 
1984, thus the study examined about 1 in 86 o f the total discharge in N .Y.

51 hospitals were selected (out o f about 270 eligible under the study’s criteria) as the 
sample base from which to review the patient discharge records.

Physicians were used to determine "adverse events" and "negligent adverse events".
The physicians found 1.133 "adverse events" ("AE") after a review o f the 30,121 

discharge records.
O f the 1,133 AE ’s \ 28D were judged "negligent A E ’s".
A fter "weighting these numbers" based on the sample size, the researchers estimated 

from the study sample that 3 .7%  o f a ll hospitalizations in N Y  resulted in A E ’s, which the 
Harvard team calculated to be 98,609 adverse events in NY in 1984. O f the 3.7%  (98,609) 
AE estimate, 27.6%  o f those AE ’s (which can also be characterized as 1% o f all 
discharges) were caused by negligence. In raw numbers, the 27.6%  (o r 1% o f all discharges) 
was calculated to be a total o f 27.177 negligent A E ’s in New York fo r 1984.

O f the estimated 27,177 negligent A E ’s, 6985 were deaths and 877 would result in 
permanent impairment (greater than 50%  disability).
Litigation Figures;

The study estimated that a range o f 2,967 to 3,888 claims are filed per year in N .Y 
f n.b.. the estimate o f negligent AE's was 27,177); claims are not by definition limited 
exclusively to lawsuits. Only 47 patients in the entire sample filed malpractice claims and 
eight o f those were judged to be among the negligent A E ’s.

It was estimated that about 1 in eight negligence victims would file a lawsuit and 
only ha lf o f those (about 1 in 16) are likely to receive compensation.

Claims per physician were reported to have declined from 8.4 per 100 physicians in 
1975 to 7.3 per 100 in 1984, according to data the Harvard Study team looked a*.



Background:
Not all o f the Harvard study is positive. The authors are clearly in favor o f a no 

fault approach to medical negligence claims and argue that the tort system is not an 
effective deterrent.

No Fault/Deterrence

Readers o f the report should be aware that the study advocates adoption o f a no 
fault scheme. Its reasoning is that a large number o f cases presently do not enter or go 
uncompensated under the tort system and this, therefore, suggests the need fo r a broader 
system like no-fault.

The report rather blithely glosses over what this kind o f no fault system would look 
like or cost, although it says it might cost about what the present tort system costs.

In addition, the report argues that the tort system is not a very strong deterrent, 
since, in part, insurance ameliorates the impact o f negligent behavior to the actor.

Possible Responses to the Report’s No Fault Recommendations
Should you be presented with an argument suggesting the adoption o f medical 

malpractice no fault schemes we recommend the following types o f response:
1. A ll cases, small and large, are worthy o f compensation. Don ’ t talk about how 

lawyers can only afford to litigate serious cases under the present system. Nor do you want 
to sound like you advocate more litigation, although it is clear more victims need to 
somehow be informed o f their rights.

2. Suggest that it is hard to believe a no fault scheme would not cost significantly 
more than the present tort system. The N .Y. figures show there would be a 7-fold increase 
in claims and a 15-fold increase in claimants receiving compensation. These claim and 
compensation estimates assume that a no fault system would be able to easily sort out 
compensable events, presumably negligent and/or adverse events, from mere bad results, 
not an easy task. It is quite likely every unanticipated bad occurrence would result in a 
claim under a true no fault scheme and, therefore, run the cost way above the current tort 
system.

Possible Responses to the Deterrent Argument
1. The tort system’s true deterrent effect must be multiplied through the entire 

medical community to judge its fu ll impact. Every time an insurer sends out a notice to 
hospitals o r providers about a risk or potential litigation threat, or a review committee 
adopts new hospital procedures to reduce the risk o f negligence, the hidden hand o f the tort 
system is operating in a way no study can easily measure. A ll these hidden decisions need 
to be factored in weighing the true deterrent effect o f the tort system. To bring in a no 
fault scheme will increase the incidents o f malpractice in that the medical community will 
eventually lose the incentive to keep developing safer procedures in the hospital or clinical 
setting. We can not really measure how much more negligence would have occurred had 
the tort system not been in place.

2. Perhaps an alternative dispute system, such as a mediation plan grafted onto the 
tort system, can be devised to encourage smaller cases or any other claims which presently 
do not enter the system, to find their way into the compensation structure with a minimum 
disruption to the existing legal structures with its well-established rules. Such a plan retains 
the deterrent effect o f the tort system.
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The Harvard Study O r 
W hy the AM A  Must 
Change Its Tune

F or many years, the American 
Medical Association has tried to 
sing and dance the American 

people out of the right to tnal by jury, 
The dance takes the form o f an old 
“ two-step” to the melody of “ Waltz 
Me Around Again, Willie.'’

For years, physicians have trilled that 
medical negligence suits drive up the 
cost of medical care. However, in recent 
vcars many publications have reported 
that factors other than lawsuits arc re­
sponsible for the increasing cost o f med­
ical care in the United States.

• The lanuarv 10, 1990 Wall Stira  
Journal reported that the hospital con­
struction boom, which has created 
thousands of empty hospital beds, has 
increased medical costs.

• The January' 9, 1990 Financial 
World reported that “a truly astonishing 
percentage of the S650 billion annually 
spent on health care is wasted, the result 
o f unnecessary surgery, unnccdcd diag­
nostic procedures, and puffed up bills.”

• The August 13, 1989 Times- 
Picayunc reported that doctor-owned 
labs cam lavish profits. Approximately 
a quarter of the nation’s meffical labs are 
wholly or partly owned by referring 
doctors.

• The November 7, 1989 New Tork 
Time: reported that the number of 
surgeons was expanding more rapidly 
than the number of operations. Dr. 
John Bunker, a Stanford University 
anesthesiologist, was reported as saying 
that with their extra time surgeons “do 
a certain amount o f primary care. They 
schedule an extra visit. They ovcrtreat.”

It is clear that for the last 25 years 
health-care providers and insurers have 
lulled state legislators, federal regulators, 
journalists, and patients into believing 
that escalating medical costs were due 
to lawyer action on behalf o f injured 
patients. One wonders whether the 
cditonal staffs o f major newspapers and 
magazines read the objective reports 
they pnnt in their own publications.

The second step in the two-step is to 
lead the public to believe that there is 
actually relatively little medical negli­
gence. In an article in the American 
Journal o f Law C" Medicine (Vol. 10, No. 
2), B. Abbott Goldberg says that the 
peer review process began as a device to 
protect physicians from testifying against 
their will in negligence suits and now 
this process condones a conspiracy of 
silence.

The May 26, 1989 Journal o f the 
American Medical Association reported a 
study o f doctors at a teaching medical 
insricunon in which the researchers tned 
to determine how honest doctors would 
be in various circumstances. One ques­
tion involved a patient who received a 
fatal dose o f medicine—10 times the 
amount prcsenbed. Fifty-five percent of 
the doctors said they would tell the 
truth about the error; 40 percent said 
they would stretch the truth by fabricat­
ing stories to cover it up (5 percent did 
not indicate what they would do).

As Dr. Harvey Wachsman said in his 
August 25, 1989 New Torle Times op-ed 
piece, “ the medical profession is unable 
to police itself. In 1987, there were 
1,700 complaints to the (New York] 
Office o f Professional Medical Conduct. 
. . .  O f these, only five came from the 
medical societies of New York. The sad 
fact is that doctors don’t report the mis­
conduct o f other doctors.”

Despite endlessly repeating the refrain 
about the cost and proliferation of law­
suits, the physician community is now 
being forced to sing a different tunc— 
“ Let’s Do the Twist.” Recendv it has 
become necessary for the AMA to do 
a “ twist” on the truth.

A just-released study o f New York 
hospitals conducted by physicians at the 
Harvard University Medical School puts 
the truth concerning medical negligence 
in perspccdvc. As reported in the Jan­
uary 29, 1990 New Tork Times. the study 
found that in 1984 negligence of doc­
tors or hospital staff may have contn- 
buted to 7,000 hospital deaths and
29,000 injuries. The study also found 
that relatively tew victims filed lawsuits.

There is no reason to believe that 
health care in the rest of the United

States is much different than in New 
York. The conspiracy of silence that has 
accelerated during the last 25 years has 
been instrumental in keeping informa­
tion about negligence from victims and 
surviving relatives. Infcctious-diseasc 
reports, incident reports of deaths, and 
peer reviews t when they occur) are sealed 
not only from the public but also from 
victims and their families. As a result, 
these cases arc never brought to the at­
tention of the courts.

The AMA’s latest ditty is ‘Please 
Release Me, Let Me Go.” i “ Take the 
Cases Out o f the System Completely 
and Refer 'em to a Panel of Medical Ex­
perts” ). The AMA intends to deny 
even the few who find out about negli­
gence in hospitals the nght to tnal by 
jury. That number wouldn’t be much 
of a hit with fair-minded, well-informed 
people.

While the debate on medical negli­
gence has often focused on the number 
o f claims filed or the size of jury verdicts 
or the costs o f the liugauon. the real 
scandal is how much of it actually occurs 
and the danger it poses to the unwitting 
health-care-consuming public. The vic­
tim has tor too long been made the 
scapegoat in a phony ensis that in the 
past led physicians to blame lawyers and 
their clients for the relatively high cost 
o f malpractice insurance.

Physician, Heal Thyself
Based on the new Harvard Study, wc 

call upon the American Medical As­
sociation and individual physicians of 
conscience to speak our. to improve 
peer review, to oppose the conspiracy 
o f silence, and to afford every American 
the opportunity to seek jusncc in a free 
and open society. But if doctors want 
to deny their patients and our clients 
the nght to frail redress and tnaJ by iury, 
then ATLA has a ready reply: “ I Won’t 
Dance, Don’t Ask Me."

Russ M . Herman

TRIAL MARCH 1990



S T A T E M E N T  BY RUSS M .  HERMAN C O N C E R N I N G  NEW Y O R K  S T A T E  M A L P R A C T I C E  
I N C I D E N C E

H a r v a r d  U n i v e r s i t y ' s  s t u d y  r e f l e c t s  a  c r i s i s  o f  c o m p e t e n c e  
i n  m e d i c a l  c a r e  t o d a y .  T h e  s t u d y  d r a m a t i c a l l y  c o n f i r m s  t h a t  t h e  
n u m b e r s  o f  d e a t h s  a n d  i n j u r i e s  r e s u l t i n g  f r o m  m e d i c a l  m a l p r a c t i c e  
a r e  s t a g g e r i n g ,  a n d  t h a t  t h e  m e d i c a l  p r o f e s s i o n  i s  o v e r l o o k i n g  
t o o  m a n y  i n s t a n c e s  o f  b l u n d e r i n g  w i t h i n  i t s  r a n k s .  H a r v a r d ' s  
s t u d y  a l s o  c o n f i r m s  t h a t  t h e  o v e r w h e l m i n g  m a j o r i t y  o f  m a l p r a c t i c e  
v i c t i m s  n e v e r  f i l e  l a w s u i t s .

T r i a l  l a w y e r s  b e l i e v e  t h a t  e v e n  o n e  c a s e  o f  m e d i c a l  
n e g l i g e n c e  i s  t o o  m a n y .  A s  a  s o c i e t y ,  w e  m u s t  i n s i s t  u p o n  t h e  
r i g h t  o f  e v e r y  A m e r i c a n  t o  s a f e ,  t r u s t w o r t h y  m e d i c a l  c a r e .  We 
m u s t  a l s o  u n d o  t h e  l e g i s l a t i v e  o b s t a c l e s  t h a t  p r e v e n t  t h e  
i n n o c e n t  v i c t i m s  o f  m a l p r a c t i c e  f r o m  r e c e i v i n g  f a i r  a n d  j u s t  
c o m p e n s a t i o n  t h r o u g h  t h e  c o u r t s  f o r  t h e i r  i n j u r i e s  a n d  s u f f e r i n g .  
A n d  w e  m u s t  d e b u n k  i n s u r a n c e  i n d u s t r y  u n t r u t h s  t h a t  l a w s u i t s  a r e  
t h e  c a u s e  o f  o u t r a g e o u s l y  h i g h  p r e m i u m s .  T h e  H a r v a r d  s t u d y  
c l e a r l y  s h o w s  t h e  i n c i d e n c e  o f  l a w s u i t s  t o  b e  m i n i m a l .

I t ' s  t i m e  t o  p u t  t h e  f o c u s  w h e r e  i t  b e l o n g s  - -  o n  t h e  h e a l t h  
a n d  s a f e t y  o f  A m e r i c a n s .  T h e  s t u d y  r a i s e s  a c u t e  c o n c e r n s  a b o u t  
c o m p e t e n c e  i n  o u r  n a t i o n ' s  h o s p i t a l s .  W i t h o u t  a  s t r o n g  c i v i l  
j u s t i c e  s y s t e m  c o m m i t t e d  t o  p r o t e c t i n g  v i c t i m s '  r i g h t s ,  e v e n  
g r e a t e r  t r a g e d i e s  w o u l d  b e  i n f l i c t e d  o n  t h i s  c o u n t r y ' s  t r u s t i n g  
p a t i e n t s .

R u s s  M .  H e r m a n ,  P r e s i d e n t  
A s s o c i a t i o n  o f  T r i a l  L a w y e r s  o f  A m e r i c a
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M a l p r a c t i c e  S t u d y  F i n d s  7 , 0 0 0  D i e d  

I n  N e w  Y o r k  i n  1 9 8 4  D u e  t o  N e g l i g e n c e

By Ron Winslow
S t a f f  R e p o r t e r  o / T h e  W a i x S t r e e t  J o u r n a l

N E W  Y O R K - A  m a j o r  n e w  s t u d y  o f  
m e d i c a l  m a l p r a c t i c e  f o u n d  t h a t  7,000 n e o -  
p i e  d i e d  i n  h o s p i t a l s  i n  N e w  Y o r k  s t a t e  i n  
1984 a s  a  r e s u l t  o f  n e g l i g e n t  c a r e .

T h e  d e a t h s  w e r e  a m o n g  99,000 p a t i e n t s  
w h o  w e r e  i n j u r e d  a s  a  r e s u l t  o f  t h e i r  m e d i ­
c a l  c a r e ,  w h e t h e r  d u e  t o  n e g l i g e n c e  o r  n o t .  
O n l y  a  h a n d f u l  o f  p a t i e n t s  a c t u a l l y  f i l e d  
m a l p r a c t i c e  c l a i m s  o r  w e r e  c o m p e n s a t e d  
f o r  t h e i r  i n j u r i e s .  I n  a d d i t i o n ,  r e s e a r c h e r s  
f o u n d  n o  e v i d e n c e  t h a t  t h e  c u r r e n t  s y s t e m  
o f  a d d r e s s i n g  m a l p r a c t i c e  m a i n l y  t h r o u g h  
t h e  c o u r t s  h a s  p r e v e n t e d  n e g l i g e n t  c a r e .

T h e  s t u d y  i s  t h e  m o s t  c o m p r e h e n s i v e  
a n a l y s i s  y e t  m a d e  o f  t h e  m a l p r a c t i c e  i s ­
s u e ,  a n d  i s  c e r t a i n  t o  b e  u s e d  b y  p o l i c y  
m a k e r s  n a t i o n w i d e  t o  a d d r e s s  o n e  o f  m e d i ­
c i n e ’s  m o s t  t r o u b l i n g  p r o b l e m s .  H o w a r d  
H i a t t  o f  t h e  H a r v a r d  S c h o o l  o f  P u b l i c  
H e a l t h ,  t h e  c h i e f  s c i e n t i s t  o n  t h e  s t u d y ,  
s a i d  i t s  f i n d i n g s  b r o a d l y  r e f l e c t e d  t h e  s i t u ­
a t i o n  i n  h o s p i t a l s  a r o u n d  t h e  U . S .

" O n e  c a n n o t  h e l p  b u t  c o n c l u d e  t h a t  t h e  
c u r r e n t  s y s t e m  i s  f a i l i n g . "  s a i d  D a v i d  A x ­
e l r o d .  t h e  s t a t e  c o m m i s s i o n e r  o f  h e a l t h .  
" W i t h o u t  m a j o r  r e f o r m ,  t h e  s y s t e m  w i l l  
c o n t i n u e  t o  f a i l . "

D r .  A x e l r o d  i n d i c a t e d  t h e  s t u d y  s u p ­
p o r t s  a  n o - f a u l t  m e d i c a l  m a l p r a c t i c e  s y s ­
t e m  t h a t  w o u l d  p a y  v i c t i m s  n o  m a t t e r  
w h a t  t h e  c a u s e  o f  t h e i r  i n j u r y .  B u t  t h e  
s t a t e  t r i a l  l a w y e r s  a s s o c i a t i o n  s a i d  t h e  
s t u u y  s h o w s  " d o c t o r s  c a n  v i r t u a l l y  i g n o r e "  
s t a t e  r e g u l a t i o n s  i n t e n d e d  t o  m i n i m i z e  
m a l p r a c t i c e ,  a n d  m a i n t a i n e d  t h a t  t h e  t o r t  
s y s t e m  i s  a  d e t e r r e n t .

M e a n w h i l e ,  S i d n e y  W o l f e ,  d i r e c t o r  o .' 
t h e  H e a l t h  R e s e a r c h  G r o u p ,  a  W a s h i n g ­
t o n  c o n s u m e r  a d v o c a c y  o r g a n i z a t i o n ,  s a i d  
t h e  s t u d y  s u g g e s t s  t h a t  n a t i o n w i d e  89,890 
p e o p l e  d i e  a n n u a l l y  b e c a u s e  o f  m e d i c a l  
m a l p r a c t i c e  i n s i d e  h o s p i t a l s .  D r .  W o l f e  
s a i d  g o v e r n m e n t  s h o u l d  p a s s  l a w s  m a k i n g  
i t  a  f e l o n y  f o r  a  d o c t o r  t o  w i t n e s s  m e d i c a l  
m a l p r a c t i c e  a n d  n o t  r e p o r t  I t .  H e  a l s o  
c a l l e d  o n  p h y s i c i a n  l i c e n s i n g  b o a r d s  I n  
e a c h  s t a t e  t o  a c t  m o r e  a g g r e s s i v e l y  
a g a i n s t  d a n g e r o u s  d o c t o r s .

A m o n g  t h e  s t u d y ' s  o t h e r  f i n d i n g s :
— 3.7CV o f  p a t i e n t s  s u s t a i n e d  a  d i s a b l i n g

i n j u r y  w h i l e  t h e y  w e r e  i n  t h e  h o s p i t a l ,  o r  
a b o u t  99.000 o u t  o f  2 .7  m i l l i o n  h o s p i t a l  a d ­
m i s s i o n s  i n  1984.

- 2 8 %  o f  i n j u r i e s - r e p r e s e n t i n g  27,000 
p a t i e n t s ,  o r  1%  o f  a l l  a d m i s s i o n s - r e s u l t e d  
f r o m  n e g l i g e n t  c a r e .  M o s t  c a s e s  w e r e  m i ­
n o r :  5 7%  o f  p a t i e n t s  r e c o v e r e d  w i t h i n  a  
m o n t h  a n d  70%  w i t h i n  s i x  m o n t h s .  B u t  14%  
o f  p a t i e n t s ,  o r  a b o u t  14 ,000 , d i e d  f r o m  i n j u ­
r i e s .  R e s e a r c h e r s  s a i d  n e g l i g e n c e  c a u s e d  
o r  c o n t r i b u t e d  t o  h a l f  t h e  f a t a l i t i e s ,

- P a t i e n t s  o v e r  a g e  65 w e r e  t w i c e  a s  
l i k e l y  t o  b e  i n j u r e d  a s  t h o s e  b e t w e e n  16 
a n d  44 y e a r s :  70%  o f  i n - h o s p i t a l  i n j u r i e s  
t h a t  o c c u r r e d  i n  t h e  e m e r g e n c y  r o o m  w e r e  
t h e  r e s u l t  o f  n e g l i g e n c e .  H o s p i t a l s  w i t h  a  
h i g h  p r o p o r t i o n  o f  m i n o r i t y  p a t i e n t s  h a d  
h i g h e r  r a t e s  o f  n e g l i g e n t  i n j u r y  t h a n  t h o s e  
t r e a t i n g  m o r e  w h i t e  p a t i e n t s .

- A b o u t  16 t i m e s  a s  m a n y  p a t i e n t s  s u f ­
f e r e d  a n  i n j u r y  f r o m  n e g l i g e n t  c a r e  a s  r e ­
c e i v e d  c o m p e n s a t i o n  b y  f i l i n g  a  m a l p r a c ­
t i c e  s u i t .  O n l y  2 %  o f  t h e  p a t i e n t s  t h a t  s u f ­
f e r e d  a  n e g l i g e n t  i n j u r y  a c t u a l l y  f i l e d  a  
c l a i m ,  t h e  s t u d y  s a i d .

R e s e a r c h e r s  e s t i m a t e d  t h a t  t h e  i n j u r e d  
p a t i e n t s  s u f f e r e d  e c o n o m i c  l o s s e s ,  m e a ­
s u r e d  i n  l o s t  w a g e s  a n d  f r i n g e  b e n e f i t s ,  
u n i n s u r e d  m e d i c a l  c o s t s  a n d  w h a t  t h e y  
c a l l e d  h o u s e h o l d  p r o d u c t i o n ,  e q u a l  t o  SS94 
m i l l i o n  i n  1989 d o l l a r s .  B y  c o m p a r i s o n ,  
t h e y  s a i d ,  t h e  t o t a l  b i l l  f o r  m e d i c a l  m a l ­
p r a c t i c e  p r e m i u m s  p a i d  b y  d o c t o r s  a n d  
h o s p i t a l s  a m o u n t e d  t o  a b o u t  £1 b i l l i o n .

I n j u r i e s  r a n g e d  f r o m  f a l l s  t o  a l l e r g i c  r e ­
a c t i o n s  t o  m e d i c a t i o n s  t o  d a m a g e  i n  s u r ­
g e r y .  T h e y  a l s o  c o u l d  r e s u l t  f r o m  e r r o r s  i n  
d i a g n o s i s .

K e n n e t h  E .  R a s k e ,  p r e s i d e n t  o f  t h e  
G r e a t e r  N e w  Y o r k  H o s p i t a l  A s s o c i a t i o n ,  
s a i d  h e  w a s  s k e p t i c a l  o f  t h e  c o n c l u s i o n  t h a t
7 ,000 p a t i e n t s  d i e d  f r o m  n e g l i g e n t  c a r e .  H e  
a l s o  s a i d  s t a t e  h o s p i t a l s  h a v e  i n v e s t e d  
m o r e  t h a n  $500 m i l l i o n  s i n c e  1984 i n  p a t i e n t  
s a f e t y  a n d  q u a l i t y  a s s u r a n c e  I m p r o v e ­
m e n t s .  t h o u g h  I t  w a s  t o o  e a r l y  t o  t e l l  w h a t  
I m p a c t  t h e y  a r e  h a v i n g .

T h e  f o u r  y e a r ,  $3.1 m i l l i o n  s t u d y  f u n d e d  
b y  N e w  Y o r k  S t a t e .  I s  b a s e d  o \  a  r e v i e w  o f  
31,429 m e d i c a l  r e c o r d s  f r o m  p a t i e n t s  i n  51 
p r i v a t e ,  n o n p r o f i t  a n d  r  v  r n m e r ’  h o s p i ­
t a l s .
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New Y ork  Today, aunahiM mitring 
with high dooda. High 33. Tonight, 
partly cloudy. Low 30. Tomorrow, 
cloudy, not aa cold. High 43. Yesterday. 
High 54, low 3d. Detail* art on page 43.
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P a i n  t o  H e a l i n g  P r o f e s s i o n

By LA W REN CE  K. ALTMAN  
with ELISABETH ROSENTHAL

D ram atic changes In medical prac 
tice have shattered the profession, 
leaving many doctors deeply demoral 
Ized.

Over the past quarter-century, and 
especially In the last 10 years, doctors 
have seen their autonomy eroded, their 
future earnings potential jeopardized, 
their prestige reduced and their 
competence challenged by everyone 
from  oversight boards to hostile, liti­
gious patients.

The Im age of the dedicated physician 
tolling long hours for the good of his pa­
tients Is fading fast, replaced by sal­
aried doctors who work 9 to 5.

An Unrecognized Landscape
Doctors who finished training as late 

as 1980 look at the field of medicine to­
day and say they do not recognize the 
landscape.

"M y father was a pediatrician and 1 
grew up surrounded by doctors who al­
ways seemed to be satisfied, loved 
medicine and were appreciated by 
their patients," said Dr. Scott Fox, 39 
years old, who practices ear, nose and 
throat surgery on Cape Cod, Mass. Dr. 
Fox Is president of the Barnstable 
County Medical Society, but In six 
months he will put down his scalpel and 
enter law school.

Many Doctors Dissatisfied
’Two years ago, just before my fa­

ther died, he encouraged me to apply," 
Dr. Fox  said . "As we talked, we real­
ized the medicine he and 1 had cher­
ished was finally dead."

The degree of dissatisfaction among 
doctors Is asanlshlngly high for a pro­
fession that is typically regarded as 
one of the roost prestigious, best paid 
and Important In the nation. A survey 
by Gallup for the American Medical 
Association last year found that almost 
40 percent of the doctors interviewed 
said that based on w h it they now knew 
about medicine as a career they would 
definitely o r probably not enter medi­
ca l school If they had a career choice to 
make again.

M any who study tha medical profes­
sion believe that doctors brought tha 
changes in the profession on them­
selves, said Prof. Uwe Reinhardt of 
Princeton , an expert to health care eco-

Doctors in Distress
First o f three articles.

nomlcs. "Physicians have lived like 
kids In a candy store," he said. "We, 
the payers, want the key back."

Young Americans pondering career 
choices apparently have their own 
reservations; applications to medical 
school have dropped 25 percent over 
the past five years.

When the A M A  newspaper, Am er­
ican M ed ical News, asked doctors last 
year to describe how their practices 
had changed In the 1980’s, "The ques­
tion struck a nerve," the newspaper 
said. "Dozens of physicians responded 
with lengthy, heartfelt reflections," 
many of them expressing frustration 
with the changes In their profession."

D r. R ichard  Short, a pediatrician in 
C o n tin u e d  on P a g e  31 Column I

H  T h e y  C o u ld
D o l t  A g a i n . . .

Doctors were  
a sked  whether 
they would go to 
m edical schoo l H they were in 
co llege  now , knowing what they 
now know about medicine.

From a survey ol 1,004 doctors 
interviewed b y w p h o n e  in January 
and February 1989. Tha survey waa 
con d c tad  by tw  GaBup Organization 
tor tr*a American Medical Association.

TWHrv YarkT)M*/r«t.

IIS. INVESTIGATING

OVER UNITS IN U.S.

L O W  TAX P A Y M E N T S  CITED

O f f ic ia ls  Say  the  P r ices  Used 

f o r  I n t e rn a l  T ra n s a c t i o n s  

C u t  Taxes $ 1 2  B i l l i o n

L#SecretiVe N icarap^iari V o te rs

By R O BERT  PEA R
S p K ta l to  T)w N r *  Y o rk  T lm r t

W ASHINGTON, Feb. 17 -  Bolstered 
by new auditing powers, Federal tax 
officials are investigating many Amer­
ican subsidiaries of Japanese compa­
nies on the suspicion that they have un­
derpaid corporate Income taxes by bil­
lions of dollars.

A s foreign-owned assets In the 
United Slates more than tripled in a 
decade to $1.8 trillion, the gross income 
foreign-owned companies made here 
more than doubled. But the total taxes 
they paid hardly changed, data com ­
piled by the Internal Revenue Service 
show. Of the 36,800 foreign-owned com ­
panies filing returns in 1986, more than 
half reported no taxable Income.

Tax  officials assert that some sub­
sidiaries understate income, thus mini- 

'ting tax liability, by manipulating 
w ^isactlons with parent companies. 
But the I.R.S. has been frustrated in ef­
forts to audit these companies’ returns 
because Important financial records 
are often kept a t headquarters abroad, 
in foreign languages, with much less 
detail than would be required In the 
United States.

New Power for the I.R.S.
To a id l.R .S. Investigations, Congress 

has provided an important tool. Under 
a provision of a law signed by Presi­
dent Bush on D e c  19, Congress gave 
the tax agency broad authority to as­
sess taxes on forelgn-owned companies 
that fa il to comply promptly with de­
mands for any records o r testimony. 
Those that do not cooperate can be 
fined up to 110,000 i  month, with no 
limits on the cumulative penalty.

"W e don’t target a particu la r coun­
try for enforcement," said Chsrles S. 
Triplett, deputy associate chief counsel 
o< i f *  tax agency. "Nonetheless, It’s 
prettv c lear that ih« .  i~.
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' M y  la t h e e  w a a  i  p c d x t r x L u n  a n d  I  
g r e w  u p  a u r r o u n d r d  b y  d o c to e *  w t> *  *J- 
t m y i  i c r m c d  t o  b e  a o l io f k d ,  b r e e d  
m e d fc trv e  a n d  w e e e  a p p r e c ia t e d  b y  th e ie  
p a t i c n la . "

o l  C o lle g e *  now  w arn#  a l l  a p fU o n la  f a r  
m e d ic a l a ch oo t, “ P h y a lc u a *  n e e d  i*  to w e r 
ih e tr  h tcw m e  ta r g e t*  a n d  th e i r  e x p e c ta t io n *  
lo r  a u to n o m y  a n d  In d r  p e n d en t d e c la lo n  m a k ­
in g ."

In  f i v e  y e a r * , th e r e  b a a  b e en  a  d ro p  a I ! * * *  
In  th e  a n n u a l n u m b e r  d  a p p l ln M i  lo r  m edl-  
c a l  K tw o f . a lth o u g h  th e  n u m b e r  d  a p p llc aM a  
ro a r  l i l g h t l y l a i l  y e a r .

M e d ic in e  la h e a d in g  to w a r d  a  d rm o g r a p h le  
n v i M k n  o( m a jo r  p ro p o rt lo n a . In  w h ic h  ih *  
I r a d f t h n o l d o m in a n c e  o l  w h it*  m a l t  d o c to r i 
M jk k J In g  to  o n  In f lu x  o I w om en  an d  m i­
n o r ity  m r m b r r a  lh a i  c o u ld  r a d i c a l l y  c h an g e  
bo w  m e d ic in e  la  pr a c t ic e d .  W om ew , l e t  ex- 
om p le . a r t  d i m  m o re  m t r r r a i r d  In  Ih o  apt- 
C la li lr a  t h a t  t r t a l  th *  p r im a r y  m o l le a l n r* d a  
o I  pa t k n i t ,  a n d  t h t y  h a r t  tow - r m o m *  ot- 
p r o a tk m a  t h r u  h ig h ly  p a id  ! {( r e t a i l l e i  I lk *  
a u r g r t y .

U a tlt Sym pathy Me C im p la k u
n a *  r t a m g  v o tu iw r  o l  c o m p la ln u  f ro m  doc- 

vora w m a  l i n k  r y  ( a p a th y  fro m  p m n t m m t a l  
k w d e n  a n d  p c t r a t r  o rg ao la aU ow e  th a t  a r t  
t r y  la g  to  a low  th a  rto a  ha rw e d k o l com a , w h ic h  
a r r  f a r g r t y  d e te rm in e d  b y  phya tchana ' drc t-  
l iw w . u m i l  Ih *  n p lo a lo n  d  t t c h w e k g y  m a d *  
m rd a c ln *  f a r  m o c t  p o w e r f u l a n d  l a r  m o ra  
e x p rw u lw , p h y a k ta f ta  w t r t  a a ld am  Choi- 
tm g r d  a b o u t  th *  t h e r e p k i  Ih r y  c h o o r a n d  th a  
l m  th e y  c h a r g e d .

B a t t o d a y , w Kh h e a lt h  c a r *  a c tm m tW g  f a r  
a b o a l 12 p e r c e n t  d  Ih o  g ro o a  n o t io n a l p ro d ­
u c t .  a b o u t d o u b le  aahat M w aa  wh*w  M e d ic a r e  
w a a  m a c l t d  k  IN S . m a n y  p r i m e  a n d  gov- 
n r n m t  g ro u p a  a r g u *  lh a i  Ih *  c w w u r y  c a n  
n a  h a g e r  a l lo r d  to  g i v e  Ka d o c ta r a  a  b la « b  
c h e ck .

C am  p a n  k a  " n r *  u p p f y b g  t»  h e a lth  c a r *  
th e  a am *  m e th o d o km k a  th a t th e y  u a *  lo r  
ib e t r  p r o d u c t ! ."  a a ld  D r . P a d  A . E b e r t ,  h e a d  
d  th *  A m e r ic a n  C a t le g *  d  S u rg e o n *  ' T h r y  
a re  a i l k *  f o r  Ih *  a a m *  ly p *  d  a iw r a n c t *  
th a t th e y  a r e  g e t t in g  a rh n t th e y  p a d  lo r . "

N m h r t a p a t l h t n l ^ M h l M

D r U u l a  W S u l l lm t .  S e c r e ta r y  d  B r a h h  
a n d  H u m a n  h r r l m .  a d d  In  a n  d t e n r k w  
th a t r h a n g r a  h o d  b e e n  fo rc e d  o n  Ih *  m e d ic a l 
p r d r u t o n  b r c a u a r  I I  h a d  a d  a c te d  H ae tf to  
m e r t a o c k t y ' i  n e r d i ,  b o th  la  I r rm a  d  ih *  rta- 
k y m t d  m e d ic a l c a l *  a o d  Im b a la n c e !  doc- 
lo r *  lh a i  k a r *  m a n y  a  r e d  la c k in g  e n o ugh  
d u d u e a  " W r ' ir e  K now n  lo r  IS  y e i r e  tho< 
w e '* *  h o d  r u in g  c o d a  a n d  th a t ! l tM n g i w r r r  
n d  d o n e  l a  b r in g  th e m  u v d e e  c o m ,*4 (h e r*  
w r d d  c o m e  a  d a y  w h e n  th e re  w o u ld  b e  a  
r e a c t io n ."  h a  a d d .  " W e ' r *  r e w d k d  th a t

"I madly M t I helped p iop k , but I c a u ttt l 
afford a oaotlanaily  a* IlnanctaPy,
S h e t l a n d .

Dr.

O m en
l a  a n  d l a r t  lo  a low  d m  tx o d u *  d  d a c ie c l 

Ir o m  a r t * *  dm  I d m p a r a ia ly  n a * d  th o rn , th e  
F e d e r a l C o e o m m en t w i l l  a d d  a  I I  p e rc e n t 
l i a e  n e x t  y e a r  lo  aJI M e d ic a r e  a n d  M ed ic-  
k id  p a ym e n t*  m a d e  to  d o c to r!  l a  a r m !  th a t  
a r e  ih o r t  d  h e a lth  m an p o w e r , 72 p e rc e n t d  
w h ic h  a r*  k t r u r a l a m  a.

T ho  m c r t e a ln g ly  c o m  p lic a te d  p a p e rw o rk  
re q u ir e d  b y  c o v tm m c i t l  r e g u la to r *  a n d  Ir v  
a u ra n c e  c o m p a n k a  d i e *  p r m  lo o  bu rden-  
n m e  f o r  a  p e t io le  d o c to r  to  h a n d le , o r  to *  ex- 
pm *h r*  U  h e  p n y a  a o n tro n e  I*  d o  I I  t a r  h im . 
F o r  e x a m p le , a d  C ap *  C od . D r. F o x  h a*  o n *  
e m p lo y e e  w ho  a p tn d a  a l l  d a y  d o in g  p a p e r ­
w o rk . In c lu d in g  c o m o k l ln g  M e d ic a r e  a n d  
M e d ic a id  lo r m i ,  w h ic h  H  k  g r o w in g  n u m b e r  
d  r u t * *  m u t i  b e  l l k d  b y  tho  d o c to r , nor Ih o  
p o tkw L

D r. I. C a r y  G ra n t , a n  b t te ra lM  m  P a c i f ic  
G ro v e . C a l l ! ,  w ho  w a a  a  (Dong th ea e  w ho  con- 
V ry e d  t h e i r  I r e t ln g a  l a t h e  A M A . n ew ap op o r , 
a a ld  In  a n  h u t r e k w :  " M a n y  p eop le  d e c id e  
k ' l  n d  w o r th  Ih e  h a u t e  a o d  g e l a  t a l a r k d  
Job a t a n  H M .O . F r a n k ly  ih o o r a a la r k d  pool- 
Horn ao un d  p e r t ly  g o o d ."

l u t  h e  a d d e d  th a t  I k  w o u ld  no t k o v e  h i*  
p r a c t ic e , w h ic h  h e  c a l le d  " a  f a m i ly  d  2, HO t o  
2.040 p o i k n u  w ho  d e p en d  on m e ."

TTtd Moody

L u c r a t iv e  S till ,
But N o t fo r A ll

M r d k ln e  r e m a in !  a  v e r y  lu c r a t i v e  c a l l in g . 
M o i l  d o c to r*  m a k e  c v m f o n a b k  u l a r k * .  a n d  
i h r l r  a v e r a g e  n e t In c o m e  c o n tin u e *  t*  r la e . 
B u t e x p e r t !  p re d ic t  th a t  aa th e  g o v e rn m e n t 
m o v ta  m o r e  r tg o ro u a ly  to  com  r d  c o a u  m  th e  
I d * ‘a . m e d tc tn *  w i l l  no  lo n g e r  b e  th e  g o ld  
m in t  it  o n c e  w a a  lo r  to rn *  ip e c la lia t* .

Y oung  d o c to r !  a lr e a d y  la c *  m ix e d  u l n r y  
a ro ap e c t* . Som e M g  e m p lo y e r*  I lk *  th *  
R a k e r  h e a lt h  p la n a  k t  C a l ifo r n ia  a n d  th e  
H e a lth  In a u rw n c t  P in *  In  N ew  Y o rk  r e p o r t  
th a t th e y  a r e  h a v in g  t r o u b le  f in d in g  y o u n g  
d o c to r i  a n d  h o v e  th u a  b e e *  fo r c e d . re p e a te d ­
ly .  I*  r a k e  th e  a a la r k *  th e y  d f r r  lo  th e* *  
d o c to r i .  B u t a c c o rd in g  to  a  a u n r t y  d  17* 
g ro u p  p r a c t ic e !  b y  th e  A m e r ic a n  G ro u p  
r r o c t k e  A a o a d a t k n , t u n i n g  a a la r k *  fo r  
a b o u t I h M  d o c to r i f k l a h in g  th e i r  I  r e in in g  
d ro p p ed  a lm o J t S p e rc e ra  k t  IM t ,  th e  f irm  
d ro p  k n e e  th e  a a a o c k t k n  b e g a n  k e e p in g  
r e c o rd !  In  IM L

A w e r g !  S a la r y  d l l  44,7**
In  IN * ,  th *  A m e r ic a n  K e d k a l  Aaaocta- 

I t a n ' l a n n u a l a u n r t y  fo u n d  th a t th e  a v e r a g e  
p r a c t ic in g  p b y a k la n  e a rn e d  H  11.70*. b u t th e  
ra n gnU a  w id e  a n d  d l e u  b a a e d  o n  a  d e c to r 'a  
a p e c la k y  o r  k c a l k n .  W h lk  a  q u a r te r  d  a l l  
p h y i id a n *  e a rn e d  m o ra  th a n  1 1 M .0*0,  a n ­
o th e r  q u a r t e r  e a rn e d  k a a  th a n  SM.OO*.

T h e  a u n r t y  r r p e r t r d  th a t th e  a v e r a g e  a n ­
n u a l lo c o  m e  lo r  d o c to r*  m  th e  M id d le  A t la n ­
t i c  M a le * , w h ic h  k  d e f in e d  a a  H ew  Y a ck , N ew  
J e ta e y  a n d  P e n a a y lv a n l* . w aa  1124.000, w h lk  
th e  a  w r a p t  in  ih e  N ew  E r  g la n d  H a i t i  w a a  
SIU.I00.

T h e  d la p a r tu e a  a r e  a  c a u a e  fo e  f  r i d  Ion  In  
(he p r d e o a lu a  D r. R o n a ld  A  A rh y , w ho  
h e ad *  ih e  d e p a r tm e n t  d  m e d ld n e  a t  M o un t 
A u b u rn  H o ap n t I. a  H a r v a r d  o f f  111*le ,  k C a m -  
b r ld f e ,  M * » k  l* B *  d  t a r d k k g k t a ,  g a k r e e k -  
t e r o k g la u  a n d  r y e  d o c to r i  w ho  t o r e  5 to  10

C o o l'd  ori r M h m i i *  P a g e
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Image of Doctor Toiling All Hours 
Yields to One; of a 9 -to- 5  Practitioner

ISSUES

■ LACK M tg fA ie C  
U H  4TW

—79a. • - ' s J & &  ISr M K n Y » t W t l « M
W om en ha ve been en tering  th e m ed ica l p ro ftse ion  in  In creasing  num be'ra^ Above, D r. E d w in  W heeler, exam ining a patient, lead i 
m ed ical s tu d en ts, interna  and reaidenta a t M aaaachuaetta G enera l H osp ita l'll^ B oat on.

Cool 'd F r o m  P r e e r d i" *  Pott
U m ea th e  p a y  o l  I n l e m l i u ,  f a m i ly  p ra c i l lk x i-  
e n  a n d  p r d l s i r k l a n s  w ho  p r a c t ic e  n e a t  do o r . 
Y e un g  d o c to r i  b e c o m e  c y n k a l ,  h e  a a ld , w h en  
th e y  aee a  p r im a r y  c a r e  d o c to r  sp e n d  d a y i  
p re p a r in g  a  p a t ie n t  lor a  b r ie f  a u r g k a l 
p ro c e d u re , o n ly  to  h a v e  th e  a u rg eo n  e a rn  
m a n y  m a n y  t lm e a  w h a t  th e  p r im a r y  c a r e  
d o c to r e a rn e d .

T h e  t c o m e  in e q u a ln i a  b e tw e e n  sp e c ia l-  
I le a  c a n  b e  a c e d  la r g e l y  lo  th e  e v o lu t io n  o l 
h e a lth  In s u r a n c e  r e im b u r s e m e n t  pot k ie s ,  
w h ic h  h a v e  lo n g  p a id  h ig h e r  I t e a  lo r  ope ra-  
thorn a n d  p ro c e d u r e s  a n d  m u c h  lo w e r  o n e s 
lo r  th e  h o u r s  p r im a r y  c a r e  d o c to r s  sp e n d  
m a k in g  a  Ota g n o s is  o r  d e te rm in in g  th e  m o s t 
r i l r c t l v a  d r u g a  lo r  p a t ie n t s  w ith  c h ro n ic  a i l ­
m e n ts . •

T a n  G fS a f  to M b s  th a  laeaswa*
L a s t  y e a r ,  C on g rea a  m o v e d  lo  r e d r e s s  th a  

d i s p a r i t y  b y  m s  r e la t in g  a  n ew  M e d ic a r e  p a y ­
m en t a chad ta le . e f f e c t iv e  J a n . I ,  I  M L  lh a i  w i l l

>ae -i I
Ti ‘&

p a t le n ta . e s t a b l is h e d  d o c to r s  a r e  k e e p in g  
th e s e  c a s e s , h e  a a k l

P a r t i c u la r l y  w o r r is o m e  lo  so m o  p h y s i­
c ia n s  h a s  b e e n  th e  In fu s io n  o l a g g r e s s iv e  
b u s in e s s  L ee ilc a . M a n y  h e a lth  m a in te n a n c e  
o rg an isa tio n#  d o  e i l c n a lv e  te le p h o n e  a n d  
m a l l  s c l l d U l l e n  o f  th e  e ld e r ly ,  s o m e t im e s  
sp e n d in g  »  p e rc e n t o f  t h e i r  b u d g e t s  on  a d ­
v e r t is in g  a n d  p ro m o tio n .

D r. M lc h o e l D . M y e r s  o f  L o s  A la m llo s ,  
C a l i f ,  a  f a m i ly  p ra c t i t io n e r ,  s a id  In  a n  In t e r ­
v ie w  th a t  h e  h a d  to  g e l a c o u n  In ju n c t io n  In  
1007 to  k e e p  a  lo c a l H .M .O . f r o m  w h a t  h a  
t e rm e d  In te r fe r e n c e  w ith  h is  m a l l  a n d  te le ­
phone s e r v ic e  a n d  h a ia a s m c n l o l  h la  p a t ie n t s  
a a  th e y  e n te re d  h la  o f f  le e .

Swme p h y s ic ia n s  s u c c e s s f u l ly  In c o rp o r a te  
a d v e r t i s in g  a n d  fa w o c in g  in to  t h e i r  ow n  
p r a c t ic e s .  A lth o u g h  D r . C h r i s t ' s  p la s t i c  s u r ­
g e r y  p r a c t ic e  th r iv e d  In  th e  o i l b oon s ol th e  
e a r l y  00 s, h a  a a ld  h a  v a a  In  " d e s p e r a t e  c i r ­
c u m s t a n c e s "  b y  I  MO. w h en  he  s a y s  h e  re ­
th o u g h t h is  p o w n o a  on  a ri r a n i s  trig .

" I  h a d  th s u M *  th a t a d  r  t r i l l i n g  w a s  n o t th a  
cool th in g  lo  do,” h a  t a l i .  " N o t  q u i t e  u n e th i­
c a l  b u s c e r t a in ly  to  b e  f ro w n e d  u p o n ."  B u t a 
U n it e d  a d v e r t i s in g  c a m p a ig n  t u r n e d  h la  
p ra c t ic e  a  ra is e d , b e  a a ld , a n d  l i t  d o s t  e d v e r- .. 
t ls s e  an  b tU ko a rd a , k t a u g a x t o e t  a n d  on  Ih e  
r a d io  H e a ls o  o f f e r s  f ln a n c ln a  p la n s  to  n o ­

th in g  fo r  ih e  n e x t 10 y e a n  o f  m y  l i f e , ”  a d d ­
in g . " I t  w a s n ' t  so m e th in g  I  w a n te d  to  c o m m it  
th a t  m u c h  >f m y s e lf  to "

The Future

W hite Male Image 
Gives W ay to 
D iversity

T he  w h ite  m i l e  Im a g o  o f m e d ic in e  la  
c h a n g in g  a t th e  e n te r in g  le v e l s  o f  th a  p ro fe s ­
s io n . In d e e d , m a n y  m e d ic a l a ch o a la  w o u ld  
h a v e  b e en  k i t ro u b le , e x p e r t s  a g re e , h a d  X s o t  
b e e n  fo r  th e  g r e a t  In c re a s e  In  w o m e n  a n d  m i­
n o r it y  m e m b e r s  a m o n g  t h e i r  t s u d em x . T h a  
D um b e r o f  m a le  a p p lic a n ts  lo  m e d ic a l sch oo l 
h a s  d ro p p ed  a lm o s t  50 p e r c e n t  s e a t s  th e  m ld- 
1170*8; k t IM t- IM O , th a  m e d ic a l s c h o o ls  
w o u ld  h a v e  b e e n  u n a b le  to  f i l l  Ih e t r  fkraa-ywar 
c la s e r s  i f  th e y  book o n ly  m a le s ,  e r a  ta k la g  
e v e r y  B a le  w ho  a p p lie d . F o r  ih e  f i r s t  t l  rws 
e v e r ,  w h ite  m e n  th a t  y e a r  m a d e  u p  la a a  O iasi 
h a l f  th a  rtrsS- yna r c la a a .

" I f  r e c a n t i r e n d s  c o n t in u e ,"  w n x e  D r. Ar-

D e m o e r a g ih lc a

B k d t and H ispanic d o cto ri m ake up te n  than 1 porcan f of 
A m erican physicians, but Ilia percen tage o f lam a la p h y tld a n i 
has risen  rapkfy. In 1988, roughly 1 In every  B A m en cen  doctors 
waa a w om an. M an and w om an have baan applying 10 rnadkai 
sch oo l In senator num bers In recan t years- M ala appkearta have 
dropped 50 percen t sin ce  tho mid-1 970 'i.

I n c o m e *  M a te  a n d  F e m a le  D o c t o r *

Fem ale doctors con tin ue lo  aam  far less than lhatr m ale 
oountarpam  at a* age and ail experien ce kvu te. deaohe ■ slight 
narrow ing o f Ihe gap  In racen l years In 1967, m ala docto rs 
practicing  20 years or m ore earned  an aver ape o l J1 27,200 
Com parab le w om en doctors earned (72 ,6 0 0. Am ong doctors 
practicing  lour years o r leas, m en earned S 1 10.600 and 
w om en earned (74 ,000.

W h a t  t h a  P a t i e n t  P a y *

Th e eve ca g e  lees paid  to physician* tor an offioe vlait have risen 
. saaaddy lor toe past d ecade, particularly lor relativaly new  

peton ta . Th a  average charge lor an o lllce  risk  lor Ihe new er 
p e to n t*. w ho have b een  wWi their d octo r only a lew  years. 
Jum ped to  163.51 In 1966, Irom  (25 .3 6  ki 1978. Fo r patients w ith 
a longer-established  relation* hip w kh Ihelr docto r, the cha rg e lor an o ffice  visit rose to (33 .91  In 1966 Irom  (1 5 2 6  10 years 
easier.

Rand Physicians
th e  long standing dearth ol d octo rs willing lo  p ra ctice  In n a si 
areas w a s skM fy being m fbgeled horn 1975 to  1965. w hen 
Vie num ber o f rural d octo rs to o  ea sed  by 14.2 p e rce n t skit lar 
below  Ih e  num ber deem ed  necessa ry  by Ihe National Rural 
Hearth A ssocia tion . B u l Ihe m odest gam s m ay be In Jeopardy. A  
1966 su rvey  o f d o cto r* to'sparsely populated  cou n ties found that 
w tto  71 percen t sa id  they w ere satisfied  of vary satisfied  with 
their practtoaa, 25 p ercen t said th ey  w ere either d issa llslted  o f 
very d fssatisked  and w a rt planning to leave rural p ra ctice  witoln 
Ih e  years.

/
Respect From Patients
Th e  p ub lic's rea p ed  lor p h ysld sn s h a t eroded  over the past 
d eca de, to Ihe opinion o f b o ri d octo rs and patients. A  poll to 
I960 found  to * I 72 p ercen t o f d octo rs Isfl lha i toe pub lic had
leas r e a p e d  lof d octors lh a n to e y  did 10  y e a rs  ago. O n ly  1 
percent o f toe doctors feft thaw pro fessio n  got m ors le a p e d  • 
W hen toe pcrtSc w a s  poked on *  almgar question , 2 6  p e rc e n t' 
said  to ey  h a t  le ss  r t a p e d  tor d octors than they did a  d e ca d e  
ag o; 14 p ercen t so ld  they h ad  m o re re a p e d . •

T h e  A m e r i c a n  M e d i c a l  A s s o c i a t i o n  . |
M em bership to to * A m erican M edtoal A aaoclsB on . toe  netion 'J 
tog as! prof eeetonaf eocSefy tor d o c to r s ,  has Increased  over toe 
peat d e ca d e , reach ing nearly XO .OOO tern year. Bul beca us e  toe 

' * num ber of doctors to t ie  oounsry h a s  b een  e sp sn a n g  toavra p tty , to e  perctnM g e o f d octo r* en ra iad  to toe  A.M .A.
, bean daebning, 1* 47 percen t is  kneel c cx n L  Th a t h o t

- - * U I i . . , * — . - i - - a- - a M | .r,-,,,. a-r - -■ im p e a  ^  Fur M W iO e i iT w e c s n e k  . . . .
t ) ^ o o l n M | o M n g i M c a l  a p t d a f t y  i o o M m ,

w\ C o *» g t  o f W o o * .  * * * * * *  )o*ring t+  A . M A '  ►
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D r .  R i c h a r d  S h o r t
/V rfm nf i#n

I  “ I  e n jo y  e r r i n g  p a t t e r n s  e n d  I  th in V  I
I w o u l d  g o  in t o  m e d ic in e  a g a in ,  b u t  I ' v e

h e d  to b e  v e r y  s t r o n g  t o  e n d u r e  t h e  1 h e a d a c h e s  a n d  h a s s le s .* *

I n e r r u e  M e d ic a r e  p a y m e n ts  lo r  e v a lu a t io n  
e n d  m a n a g e m e n t  o t  p a t k n u  w h ile  re d u c in g  
th o s e  lo r  in v a s iv e  a n d  Im a g in g  p ro c e d u r e s . 
E v e n  so m e  p h y s ic ia n s  w h o  w i l l  be  h u r t  b y  th a  
c h a n g e  a c k n o w le d g e  th a t  th e  c h a n g e  w a a  
o v e r d u e .

" I 'm  g o in g  to  m l u  th e  In c o m e ,"  a a ld  D r . 
C * n  J N e w m a n , a  u r o lo g is t  In  r u r a l  K a n ae a , 
t * ot t h o u  w ho  re sp o n d e d  to  th e  m e d ic a l as- 
o c la l lo n ' i  a u r v e y .

" I l ' a  a lw a y s  n ic e  to  b e  o v e r ro m p e n s a te d  In  
- yo u r w o r t , "  D r . N ew m a n  u l d  In  a n  In ter- 
v t e w  "A n d  I  th in k  y o u  c a n  a rg u e  th a t  I  h a v e  
b e * « .“

H e  I t  c lo i ln g  h is  r u r a l  u r o lo g y  p r a c t ic e  lo  
t a k e  a n  a c a d e m ic  p o s it io n  th is  /sit.

Competition

N ow  the Doctor 
W i l l Call Y ou

T h e  g e n t le m a n ly  t tm o s p h e r e  t h a t  ow es 
r e ig n e d  in  th e  p e o le t s lo n  h a s  b e en  r e p la c e d  
w i t h  W hat m a n y  d o c to r s  c a l l  a  u v a g e  
c o m p e t i t io n  lo t  p a t ie n t s , c a u s e d  la r g e ly  b y  a  
g r e a t  In c r e a s e  h i th e  n u m b e r  ot d o c to r s  a n d  
th e  r i s e  ol h e a lth  m a lm e n a n e e  o rg a n is a t io n s

T h e  n u m b e r  ot p h y s ic ia n s  In  th e  U n ite d  
X . t e a  t o d s y  I s  n e a r ly  d o u b le  th a t la  IM 3 : 
OOa.OOO v e r s u s  JN .M #  The r a t io  o( p h y s ic ia n s  
tor e v e r y  I  OO.OOS p eop le  h a s  r ta en  l a  137 Ir o m  
I « l  in  th e  u m e  p e r io d

A g g r s s a t v r  B u s in e s s  T  a ctio

Y o u n g e r  d o c to r s  u y  th e y  c a n  no  lo n g e r  
d r u m  c n  r r l r r r s l s  Ir o m  oW e r c o l l e a g u e  " I n  
th e  g o o d  o ld  d a y i . ”  u l d  D r John  C h r i s t ,  a  
H o u s to n  p la s t ic  s u rg e o n . " y « s  p a id  yw ss  d s a a  
W td e a rn e d  y o u r  li v in g  b y  d o in g  th e  c a s e s  th e  
s k i h o v s  d id n ' t  w s n l to  d o ."  l ik e  b e d so r e s  a n d

coos u u n g  su  u u , >w aam . it  
c a t  b u l  c e r t a in ly  to  b s  I r o w n sd  u p o n ."  B u t a  

' l im i t  a d  a d v e r t i s in g  c a m p a ig n  tu rw s d  h la  
p ew c t lo a  a ro u n d , h e  a a ld , a n d  h a  n o w  a d ve r-  .. 
U see o n  IM P  i s i ' f l a  la  a is g a n w a a  a n d  a n  Ih o  
rndSOL H s  a ls o  o h  e re  f in a n c in g  p la o s  to  po- 
t le n u  s h a s i  h o a k h  In s u ra n c e  d o e s  no t c a v e r  
c s s r o eO c  s p s n t t m s

I h m l a  O p s ra d s a  P l c t s g w s
l a  N e w  S e r e r y . tw o  su rg e o n s  a d o p t s d  o th e r 

t a c t ic s  to  c a r v e  s u t  s  r a a r h t i  sh a re ' . T h e y  
b e g a n  p e r  S erve In g  h e rn ia  o p e ra t io n s  s i c  h a  
■tvejy T h e  s u rg e o n s . D r. I r s  R u th o w  a ru l D r . 
A la n  V .  R a b b h u , ope  r o le  th e  H e rn ia  C en te r 
( d ia l l- M S H E R N IA l) .  s h e  r in g  eU - ka tu a lv e  
h e rn ia  u p e m t lo n  p a c k a g e r  D r . R is tk o w  u l d  
th e i r  h ig h  v td u m a  a n d  a p a c la U u l lo n  a llo w e d  
(h am  lo  dcdhorr g m d  c a r s  a l a  lo w  cewL

M a n y  p h y s ic ia n s  c o M la u *  to  lo o k  a s k a n c e  
a t  s u c h  p ra c t ic e * . "A a  a g e n e r a l s t a t e m e n t , I  
th W t  Use a s s r t  a  d o c to r  a d v e r t i s e s ,  ih e  Iced 
g oo d  b e  I s . "  u l l  D r  G ra n t .

D r . O w le t  la  c a n v tn c a d  th a t  h la  un trad t-  
l i a a a l  m a rk eO n g  a t/ s ta g y  h a s  c o s t  h l a  the 
r e g a r d  o f  sc en e  c o lle a g u e s  a n d  m e m b e r s h ip  
In  a l  le a s t  ame p r o f e is lc a u l so c ie ty .

ThtTrajnlng

N o C lamor 
A t Schools’ D oors

C o m p e t it io n , re g u la t io n , m a lp r a c t ic e  
w o r r ie s  w ed th e  d is p a r a g in g  th in g s  t h a t  d o c ­
to r s  t h e i s o e h r e j u y  a b o u t Ih e t r  p ro fe s s io n , 
c o m b in e d  w h h  th e  r a p id ly  r i s in g  c o s t s  o f 
m e d ic a l e d u c ation .  h a v e  p ro d u c e d  *  fh a r p  
d ro p  In  m e d ic a l s ch oo l a p p lic a tio n s .

" A  lo t o f s tu d e n ts  a r t  b e in g  to ld  b y  p r a c t ic ­
in g  p h y s ic ia n s  th a t th a  p ro fe s s io n  a in ' t  w h a t 
M u s e d  to  b e , "  l a i d  D a v id  A . N u n n a l ly ,  a  b io l­
o g y  p ro fe s s o r  w ho  a d v is e d  p ro - m e d ic a l f t *  
d e n t s  a t  V a n d e r b i lt  u n t i l  la s t  y e a r .  " T h e ra  
a r e  m o te  a n d  m e re  b u rn e d  o u t  d o c to r s  fo r  
w h o m  th e  p ro fe s s io n  la  c h a n g in g  r a p id ly  In  
w a y s  th e y  d o n ' t  Ih e . "

D r e w  R s b i l to  o f  D a l la s ,  t  s e n io r  a t  S ta n ­
f o r d , c h a n g e d  M e m in d  a b o u t m e d tc a j s ch oo l 
th e  s u m m e r  a f t e r  h i t  f r e s h m a n  y e a r ,  w hen  
h e  w o rk e d  a a  a n  s r d e r t y  I s  th *  t r a u m a  c e n te r  
o f  a  M e m p h is  h o sp ita l. " I t  w a s  a  g r e a t  jo b ,"  
h e  u l d ,  " b u t  sO th e  r a d  ta p e  ir e  h a d  to  g s  
th ro u g h  M  d i i  a a y th ln g  w a s  u n b e l ie v a b le ."  
T h e  r e s id e n t  d o c to r s  h e  m e t  th e re  a d v is e d  
h im  e g  a  lam  m e d ic in e  a a  a  c a r e e r ,  h e  u l d ,  
a n d  h e  la  aw w  a n  E n g l td l sea lo r .

F iv e  y e a r s  a g e , ld > M  c o lle g e  s tu d e n t s  ap ­
p l ie d  la  m e d ic a l schoo l. A lth o u gh  e n ro ilm cn -  
I h a s  b e e n  r e U ih r t l y  w e e d y , e n ty  M J I5  ap ­
p l ie d  fo r  dm  I  s e a s *  f r e s h m a n  c la s s .  F if t e e n  
y e a r s  s p t  I  o f  e v e r y  U  a p p lic a n ts  w a a  ac­
c e p te d , blH to d a y  th e  a p p lic a n t 40 a c c e p ta n c e  
r a t io  la  1 1  l a  I .

S o m e  I r t i s h  R t e n d t
A  fe w  m e d ic a l s c h o o ls  e r a  now  r e c r u i t in g  

s tu d e n t s  la  a d v e r t  Is e ie e a t s  h t c o l le g s  news- 
p a p c n

A t  Ih e  Ih a lv e r a M y o f  M a a a a c h u se t la  a t  A m ­
h e r s t ,  th e  a u m b e r  e f  s e n io r s  a p p ty tn g  lo  
s a e d tc a l s c h o o l d ropp ed  I*  IM  In IM S * *  fro m  
M B  f iv e  y e a r s  a g o  T he h ig h  co a l e f  m e d ic a l 
s c h o o l, s l ee p  sr tth  " h o n o r  s to n e s ' '  a b o u t  
m a lp r a c t lc o  e u k a  a n d  Ih e  g r u e lin g  U ve a  of 
d e c  to e s  ( k e y e d  a  p a r t  s a l t  W B r ia n  O 'C on ­
n o r , a  to vSopy p ro fe s so r w ho  a d v la r *  p rt-  
m e d ic a l s tu d e n ts .

" I l ' a  n e t v e r y  a t t r a c t i v e h e  u l d  " T h e y  
h a v e  lo  a s  lo  sch oo l lo r  f rn ir  y e a r s , a n d  th ro e  
y e a r s  o f s i e t d e n c y ,  a n d  th e n  th e  I d  to  l b  
h o u r w o r t  w e e k s  th e y  a s s o c ia te  w ith  a ff ty a l-  
c ia n  — n d o e sn 't  le a v e  m u c h  lo r  p e r s o n a l a n d
( iq i l ) y  im.**

M r  R e m it*  w h l  h e  r e a l is e d  th a t I f  h e  w ee*

e v e r y  m a le  w ho a p p lie d . F o r  th e  f i r s t  t im e  
e v e r ,  w h ite  mm  t h a t  y e a r  m a d e  u p  l e u  th a n  

. h a lf  th o  f i r s t- y e e r d a a a .
" I f  r e c e n t  t r e n d s  o a n lh m a ."  o r r a u  D r . Ar- 

a r id  X  R e im a n . a d M s r  M  c h ie f  e l  T h *  N ew  
E n g la n d  J o u rn a l e f  M e d ic t o t .  " U *  M e d ic a l 
p ro fe aa to n  In  th a  U n ite d  M a te s , w h ic h  n o t 
lo n g  a g e  w a t  c om pooed  a lm o s t  e n t i r e ly  e f  
w h h e  s n o b  w i l l  to o n  h a v e  a  m a jo r i t y  c o n s ta t­
in g  a t m e n  Ir o m  r a c ia l  so ia o rh la e  a n d

T ao  U a M  P rogTO M  
B u t D r . R uaseU  L  M ID e r . v to o  pr e s id e n t tor 

h e a lth  a f f a l r a  a t H o w a rd  U n lv e r a l t y  C e tte g a  
o f M e d ic  live  I*  W a sh in g to n , w ro te  *  a  p a m ­
p h le t p u b lis h e d  b y  th e  A s s o c ia t io n  o f  A m e r ­
ic a n  M e d ic a l C o lle g e* , th a  I  e v e r  a B  I n *  HUM 
p ro p  r e s .  h a s  b e an  m a d e "  In  tn c ro a a tn p  o i l  
n o r t t y  e n ro l l m e rit In  g>od le a l s ch o o ta . B la c k s , 
fo r  a u n s p ie ,  n r t k e  u p  U  p e ro w d  e f  th a  na- 
t io n 's  p o p u la t io n  b u t  o n ly  i  p e r c e n t  o f  mods- 
c a l  s t u d e n t s  a n d  1  p e r c e n t  t f  p r a c t ic in p  (*y-  
licU n a .

D r . J o y c e  D ev td e o n , a  p s y c h ia t r i s t  a .  tho  
M e n n in g e r  CTtolc la  T o p e k a , K a n .  w ho  tpe-  
d t  t ir e s  l a  Ih e  la au e  t f  w o m a n  In  m wh c tn * . 
u l d  w om en  s a  d o c to r s  e a r n  a n  a v e r a g e  e f  M  
p e rc e n t  l e s t  th e n  th e i r  m a le  o a w a e r p e r u  
a n d  e f t r n  fa c e  a t x l r  M a n t a  F e e  a a a m p ie , 
D r .T H v td to n  u y *  th a t  w h en  Ms* c a l l s  a  cot- 
le a g u e 's  o f f  I c e  a n d  td w s t lf to *  b e n to *  a a  " D r .  
D a v td r o n .”  tho  ro c rp O o n le u  a f t a o  a a m  m e  
sh e  Is  D c  D a v id s o n 's  a s e n t a r y  r a t h e r  th a n  
D r . D ew - u  n .

M * ra  J c n a a  lo r  W eaoan 
h .e d tc ln a  U  p a r t i c u la r ly  e tr c a o fU l fo r  

w o m en , u l d  D r . D a v id so n , la  a d d it io n  to  th *  
M e  se e , th e r e  a re  th *  a d d e d  p r e a n n v a  o f  tho  
f a m i ly  a n d  th *  h om e , a h *  u l d .  S tu d ie s  sh ow  
th a t  75 p e rc e n t o f m a r r ie d  f e m a le  d o c to r s

Kr lo rm  a l l  Ih e t r  h o u s e h o ld  w o r t .  M o ra  th a n  
I f  o f  f e tn a l*  p h y s ic ia n s  s u f f e r  a  m a jo r  dw- 

p r c s s lo n  so m e t im e  d u r in g  th e i r  c a r v e r  a n d  
th e  d iv o r c e  r a te  lo r  th e  g f tw p  U  a* p e rc e n t 
h ig h e r  th a n  th a t  ot w o m e n  In  f u n e r a l .  D r . 
D e v td e o n  s o ld .

On th *  b r ig h t  s id e . D r . D e v td e o n  a a k l .  th e  
p r e te n c e  o f w om en  haa  " a o f ta n a d  th e  p ro fe s ­
s io n  a  l i t , "  e n c o u ra g in g  th e  d e v e lo p m e n t  o f 
a h e r a a t t v e r  to  th e  c u s t o m a r y  I th o u r- e - d a  v , 
•evm-Uay-n-woeh m e d ic a l g r in d , m a d e  le a s a ­
b le  o r ig in a l ly  b y  th e  s e lf- s a c r i f ic in g  w iv e s  
m a n y  d o c to r s  h a d  a l ho rn* .

H e a lth  G ro up*  A t t r a c t  W om en

he p o to r j f a j m p n e t  an t o  v o io n  lo r  A m n r to an  m o O d n o  M tn y {  
d o c to r s  oto jo in in g  rg o r to a i a p a c e s k y  a o c te e to * , s u c e i no  Ow  4 
A m e r ic a n  C o itw g a  o l i u r g e o n *  - v tn o u t jo in in g  O t* A  M A '  t

- M o a t w o m e n  wtH n o t b e  IM  p m m l  d e ­
v o te d  to  Ih e t r  c a r e e r . "  D r . D e v td e o n  u l d  e f  
f e m a le  d o c to r s , n o tin g  t h a t  th e y  w an an d  Urn* 
to  d e v o te  to  th e t r  p t n o n n l l iv o a . She a n id  th a t 
jo b *  I lk *  Flo-5 s a la r ie d  poatUona a t  h e a lth  
m a in te n a n c e  o rg a n is a t io n *  " W o r t  e ra  w e l l 
f o r  w o m e n  w ho  n e e d  r e la t i v e l y  U r ie l  h o u r s  
fo e  t h e i r  f a m l l le * "  a n d  t h a t  a  d t ip r o p o r tk a v  
a l t  n u m b e r  a c c e p t  thane poa iU ona.

D r . W in d y  L rv tn ao n , a n  M r r a M  l a  P art-  
la n d . O r e ,  w h o  h a s  w r i t t e n  o n  w n m a r  In  
m e d ic in e . e aM  th a t In  th e  f u tu r e  th e  m oot 
e o c c e a s fu l m e d ic a l p r a c i le *  g ro up *  w o u ld  0* 
th o rn  th a t a d ju s t  to  in e r t  th *  need* e f  f e m a le  
d o c to r s .
' D r  R e im a n  u l d  the d r m o p r a f f i lc  c h a n g e s  
m ig h t  w e lt  h e lp  m e d ic in e  m e e t Ms s e c t s  I *Ms- 
g i I lo n a  m o re  eH e c t lv o ly . " A  c h a n g in g  
y o u n g e r  p ro f  m s  ton , m o re  b r o a d ly  re p re s e n t  
a t r v t  o f  A m e r ic a n  so c ie ty , w i t h  m o re  m o d e r ­
a te  In c o m e  e ip e c u u t n r  a n d  a  g r e a t e r  c o m ­
m itm e n t  to  th e  p r l s o i r y  c a r e  a p e c ia h lro , w i l t  
b e  In  a b e t t e r  p o e x aw  lo  m e e t  th e  r o o d s  lu r  
h e a lth  c a r t  In  th a  neat c e n t u r y ."  h e  w ro te  to 
T h *  N ew  E n g la n d  J o u rn a l o f  M e d K to o  la s t  
N o v e m b e r

l  N w W IV W tw n a n

THE NATION'S BJLL

I T S  Q R O W t H  S H A N E  O f  T H E  Q X E .
K n t to n e i h n a k f t  e s p o n r t t u r o p  a e  a  p e r c e n ta g e  o f 
• so e ra * *  n o t io n a l p ro d u c t  g n c f i  y e a r

WHCM cnroocs
F lg u r e a  lo r  to ta l h g e f t i  e p e n r tn g  
In  IM 7  T h*  to ta l th ad  y e a r  w o e  
J5003  W h e n , 11.1 p n r c n n t  o i  
t i g  g ro n a  n a to rw f  
p r o d u c t

U e d t c n l p r o d u c t s  17%
N ursing  h om * en ra  ».1% 
O onftete 'a  anrvton* 4.4%
O th er p ro toa slo on i nnrvtow * 3 .?% 

O th er p erson a l hnn fth  3.4%

Wisiii n l s no n d m ln l i le n f f n n  I  rtktfT O y rw n  • O n w M lT lw n
H nnnnrcft and  o on etru ctvo n  3 4% 

O ovsm rw on i h ea lth  s ctM tt—  L> %

fdMOM 0» g » w r t « / ) l n > w > i f > w W K M d  {otommr1§np j  
<«ppcw>»i I

BAROMETERS OF HEALTH

M E A N T  M M W T A U T Y  N A T E  M  C O M E  A N S O N
O w a th *  o f  In lg n ta  i n d e r  D w a lh *  o f  t n ia n t t  u n d e r  t  y e a r  p e r  1,000
1 y s a r  p a r  1,000 B ra  B ra  b k th a  In  IB M .  U  S  b t s a k d o w n a  a re
Unfit. BontlMT.

IM M •

BHI Ssisilla
UFE EXECCTANCY
A l b w lh , in  y s a r a

M C O M P A N H O N
A v o ra p o *  to r  b o r i  S4S04 In  t g g g

»  7* , n  .B4* ”
, .  t  r . *  •  .  f c  .  * • ' .  .a* .- .

Ii l  . 1 i li :

» %• t b .  - M « o a w  w r v r  T\f M/rtMlNnnmv Chr AdV>



“ A ll the News 
That's Fit to P r in t ”
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M a n y  i n  M e d i c i n e  S e e  R u l e s  

S a p p i n g  P r o  f e s s i o n ’s  M o r a l e

By LISA B E LK IN  
Even the most staid audience of 

doctors applauds with v igor when 
Dr. A rthur Caplan gets to the part 
about Gulliver and the Lillipu- 
lians.

In speeches around the country, 
Dr. Caplan compares Gulliver, 
the mythical traveler, to today's 
doctors, who have awoken to find 
themselves pinned to the ground 
by hundreds of S-lnclvUll Lillipu­
tians.

In his modem parable the L il­
liputians are not Imaginary Is­
landers but the growing number 
of official and unofficial regula­
tors —  Insurance companies, gov­
ernment agencies, m alpractice  
lawyers and employers — that 
make the doctor feel trapped.

Chained by ‘Munchklns*
"They love that analogy." said 

Dr. Caplan. the director of the 
Center for Biomedical E th ics at 
the University of M innesota. 
"They applaud. They resonate. 
They come up to me and say, 
‘That's exactly what it's like out 
there, we re chained down by 
munchklns.'"

This feeling of being shackled 
by rules and overseers Is nearly 
universal among doctors today, 
expens Inside and outside the pro ­
fession say. Doctors u y  they are  
overwhelmed by paperwork, p ro ­
hibited by insurance compan ies 
from doing procedures and sub­
jected to scrutiny .by group em ­
ployers like health maintenance 
organizations that can even in­
clude scheduling of restroom  
breaks.

D oc to rs  
In  D is tress
S e c o n d  o f  th r e e  a r t ic le s .

. There is a seemingly endless 
debale over whether all the super­
vision Is necessary, with regula­
tors saying doctors refuse to po­
lice themselves and doctors say­
ing the level of policing Is ex­
treme. But both sides agree that It 
Is taking Us toll on the m orale of 
the medical profession.

A poll taken last year by the 
Gallup Organization for the 
American Medical Association 
found that nearly 40 percent of a l l . 
doctors probably o r definitely 
would not go to medical school If 
they were in college today. The 
most common reason was govern­
ment or Insurance regulations 
that ’ "Interfere with doing my 
job "  and cause a " lack of autono­
my," which was cited by 27 per­
cent of the respondents.

" I've become Irrelevant.”  said 
Dr. Joseph J ..M erigo , a Boston 
doctor who bought a laundromat 
and Is looking for a small restau­
rant to buy so he can  close his 
medical practice. The last straw , 
he said, was when he had to send a 
patient home without treatment 
for several days because a new 
state rule required tests before 
the treatment and the insurance 
company refused to pay for them  
without a second opinion.

"Medicine Is not really ihe pro ­
fession that It was,"  he said. "The
Continued on Page A l l ,  C o lu m n  I

A protester using an iron rod to breai. a window at U

In Pretoria, 
Last Throes 
Of Marxism?

■ N e w  Y o r k  S t a t e ’s  B u d g e t  T r o u b l e s  

■ A r e  R i s i n g ,  A p p r o a c h i n g  a  C r i s i s

By C H R ISTO PH ER  S. W REN
tfwrul I* TW* U tm  Vtrt Timet

JO H A N N ESBUR G . Feb. 17 -  The 
winds o f change battenng Marxism  
around the world have hit the South Af­
rican Communist Party , which has en­
dured by making itself synonymous in 
many blacks' m inds with the struggle 
of ihe m a jo r ity  to free itself of dom ina­
tion by the nation's white minority.

T V m  w ^ r f v  •?•**!# A - f n m J o m *

J e e r i n g  

T o  D e i

B U C H A R E S T , I 
Protesters demur 
President lun Hi* 
rovisional gover 

ters this evening, i 
o l the new leader 
party manuals to i 
shouting lo r  a com  
nlsm.

Soldiers on the s 
hundreds ol derm  
into the ornate Fat
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Many Doctors Seeing 
Increase of Regulation 
As Professional Malaise

C o n tin u e d  f r o m  Pott  A|

rry u ta to *  • m a k e  u p « lo t  m u l t ,  a n d  Ih e y  do n 't 
bw k id *  th *  d o n o r  In  t h * l lo r m u l i  W* no  
l* n ( * r  n u k *  Im p o r t am  c l in ic a l | i id | i im t i  “  

T h ro*  f r e l i n g i  » r»  e a rn in g  « i *  c o n c e rn  
b in  M i l*  a la r m  a m o n g  I h o w  w ho  t r f u l a i *  
and  a tu d y  I h t  m e d ic a l p n l r t i i c n  

"A c c o u n ta n t!  H a w .  la w y e r *  W av* , b u ll-  
M i i m n i  w a lk  a w a y  fro m  Ih r i r  jo b * . ' a a ld  
B ru t*  C  V ta d n c k . i h r  p m k k iM  of  Ih *  U nK rd  
H oepua l F u n d , a  ( f i i t a i t ih r o p K  a n d  r r w a r t h  
o r g a id ia i lo n  In  N ew  Y o rk  C i ly  lh a i  tp vcM I-  
I m  In  W i l i h - e i r e  m a i l r r t  " t h *  fo c i lh a i  a 
J t y t a r - o ld  | u y  w h o ' i b **n  iV a r j  w r i t  d *  
n o w  h r  d o e t n i  w a rn  la  b u c k  ih *  b u re a u  
r r a c y  a n ym o re , i V t ' i  lo  b*  f i p w l t d  "

M an y  o b w r v r r a  b f l l e v t  lh a i  " d o c to r i  
b ro u gh t i h u  on  IV m a e l r e t , "  In  Ih *  w o rd i oI 
Frol U r *  R r in h a r d l A  P r in c e to n  l l n i v m l*  
ly .  a n  t i p * r t  In  h * a l i h * * i t  r r o n n m k i  In  
IM S  w h m  M r d l r a r e  w a i  fo rm u la te d . h« u l d .  
d o n  o n  r e f u t e d  10 a c c ep t l im n  i  on  th *
»m oun t ih r y  r r x i ld  t h a  ry e  p a im - n . «o ih r y  
m d r d  u p  w llh  l im it  o n  th e  c l b i k i l  proce- 
Oorrl fo r  w h ic h  th e y  w o u ld  b e  p a k l 

" T h *  re g u la t io n *  lh a i  r a in  d ow n  on  p h y il-  
r i a n t  a r e  la r| * ly  ol lh * l r  ow n  d o in g ."  h»  * * id  
" I f  Ih r y  h a d  a c r e p l r d  a f i *  K h r d u l i  I h r i r  
h m  w o u ld  b *  m u c h  r a  t ie r . "

M rd tc ln *  I I ,  In  l a i l ,  m o re  r r g u l i l r d  th a n  
* w r  b e fo re , a  c h a n g e  lh a i c a n  b *  l i a r r d  lo  
IM S . w h rn  M r d k a r c  b e g a n  S ln r*  ih m ,  Ih *  
y * a i ly  c o a l o f  h e a lth  c a r e  b i Ih e  U nH rd  S l a i n  
h a i r u m  m o re  th a n  ir n fo td . lo  SSS* b i l l io n  o r 
I I I  p * ic * n l ol Ih *  g i o t l  n a l lo n a l p ro d u c t In

■ s S g f  I _ - U
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u n n r c r t l t r y  p ro c r d u r e t  a l  h o ip l l lU  h a v in g  
h ig h  r a i n

A lth o u g h  I I  m a y  t e r m  la  to m e  d o c to n  lh a i  
th *  ru le *  w * r*  d n ig n n d  o n ly  l a  h a r a u  th em , 
ih *  r e a l p u rp e re  la  l a  a llo w  p o y m  to  f i e r i  
W N  c o ru io , * v * f  i k y  r o r k r i ln g  m e d ic a l 
c o r n ,  a l  a  l lm *  w h en  M a i*  a n d  F e d e r a l go v . 
e r a m m l h u d  f e l l  a r t  h a r d  p r e ta e d  a n d  Dm 
w e l l p u b t k lr e d  i h u r t i  oI  to rn*  d o c ia n  a d d  10 
Ih o r e  c o a l l  b y  do in g  u n n e c x a a a ry  proce-
d n t

" T h e r e  a r e  r e n a m ly  d o c to ra  w hoa* an l-  
lu d *  I l  'W *n. ih *  m u r a n c a  c o m p a n y  la  p a y ­
in g .' "  a a ld  D r . C a r y  S m n r i l .  w h o  now  w o rk a  
lo r  a n  k u u r a n rw  co m p an y  "W e  d o h e v a  a re- 
• p o n t ib l l l i y  lo  g u a r d  a g i ln a l  i h a f  

T w o  y e a r*  ago . D r B r i t y  H a lp rm . a n  In- 
i r m u i  In  H aua ian . v o fu tw re re d  l a  i r r v *  on  
Ih *  u i l l l i a i l o n  r e v I rw  b o a rd  ad Ih *  T h» T ra ­
v e l le r *  r n m p w u e i ,  w h ic h  r r m w i  d o c to r  
M i l l  i h i l  ih *  b t t u n n c e  c o m p a n y  c a n a k H n  
n r e a a lw  ' h e  ia t d  th e  Jewwd th *  g ro u p  l b  
p e e lin g  io  b »  o u t r a g e d  * t the  r e u r i c i lw  decl-  
t k m i  o f  th e  t n iu r in c o  c o m p an y  

l n i i r a d . t V lo u n d . i h a i  w h ile  h i r  g ro up  a p ­
p ro v e d  m a n y  o f I V  i l i t p u t r d  c h a r g t a  " th e r e  
w e r e  a l i o  p b y ik la n s  w ho  w o u ld  d *  ih ln g i  
r e p r i l i l v r t y  ih a i  w ere  In a p p ro p r ia te . C t n a ln  
i p e c u i i m  w i r e  w o n *  ih a n  o r h e n ."  th e  
u l d .  " a n d  y o u  c o u ld  le e  w ho  h a d  ta k e n  a  
c o u r t*  o n  h ow  io  cod*  Ih e t r  c h a r t n  l*  b o  
m a x im a l ly  r e lm b i r t e d  I u w  a n e ed  foe 
a o m e c o n ir o f "

Who Decldes7

Doctors Debating 
The Insurers

O f a l l  i v t c  r  I l f  m i l  W k e a c n ,  ih o ae  th a t 
- ro n rt g u r u  i V  d o c to r i '  c i r v  te e m  le  c h a fe  
in *  m oa t " T h e y  d an  i  a l lo w  y o u  I*  m a k e  y o u r  
o w n  d r c i i l o n i .  th e y  r i p e c i  y ta i I*  fo llo w  
Ih e ir a ,"  i u d  D r M k h o r l R o a m ih a l.  whoapo- 
e t a lm *  m  I n i e r n i l  m c d k ln c  a n d  g a iir o em e r-  
o to g y  in  B n n l a r d .  Conn . n e a r  N ew  H a v e n  " I  
w a i  t r a in e d  i*  p r a n k *  m e d ic  In * . «M  d e b a te  
w l lh  In iu r a n c *  lo m p a n le t "

D r R o a em h a l u  c u r r e n t ly  d e b a im g  w ih  
M r d k a r *  a b tM  1)004 m  c a r e  fo r  a p a tte rn  
la  i l  ip r t n g  T V  e U r r t y  m m  w a i  a d m l i l t d  I*  
I V  h o * p " i l  w im  a ( r e a m  h ip  a n d  th e *  W i ­
l f r e d  n u m r r o u t  f u m p lK l l lo n i ,  in c h id in g  
p n e um o n ia  a n d  an  b u ta n e *  o f ( a r tU a c  a r m i  

T V  h o a p u i l lu i t o n  t a i i a d  ih r e o  m e iM .  
• n d  D r R w m ih a l  u l d  h e  u w  h u  p a iu M  
e v e r y  d a y  B u l M e d ic a r e  fw y m m t  w u  d iu t-  
k rw ed  la r  a  n u m b e r  o f  thoe*  d a y a , a f i a r  I V  
G o v e rn m en t u M  Ih e  p a l ire *  dm  nor n e e d  to 
b*  -u .m i th e n  R e c e n t ly  Ov. R o o c n h a l ip m f  
• * w r i l  h o u r*  a l  th e  h n e p fta l r e v ie w in g  the 
p a i ie m 'a  t u n  a n d  p re p a r in g  a d e ta i le d  
m e m o ra n d u m  u  ( u n i f y  I V  - I lk a  lh a i  w e r*  
0*110 *4  

T V C o w v m m rw t  a n d  m a u e iw o  ew m , • tot 
f r e q u e n t ly  i t I p u t a i r  m in im u m  re q u ire m ew la  
I w  r e n a m  o p r ra tb w w  la r  c t a m p i t ,  b i  h m  
a t a i r i  a p e i t m i i  a l r w a v  m u l l  b e  M

- f i  r

v nvrt Ib-ao t i  a r v  ItHk
D r .  D e n n u  W a g n e r ,  le f t ,  a n d  D r .  K o b c n  W a g n r r ,  b r o t h e r *  w h o  h a v e  b e « n  . w i n k i n g  m e d .- m r  in  S h m e r .  T e a . ,  f o r  n e a r l y  SO y e a r *  
T h e y  u y  ih e y  n o  lo n g e r  e n jo y  ih e i r  w o r k ,  m  p a r t  b c c a u a r  t h e y  ip e n d  4 0 p e r c m l o f  t h e i r  l im e  o n  p a p e r w m li .

/
Feeling a Loss ot Control
O o c W l wore hthod whothof they thought Iho* control over pahont baatm ant 
o*e-* i had Ineroatod. d o c r a i if d ,  or rtm am o d  about in *  ia m *  in in#  
to il tovoral yaara

Remained 
I n c r o n a o d  t h o  a a m * t h - r n - Unvui

1 BCT | v  " :  ■ -7 n T T r  -

B aaod  on  ih reo  0 *M »  a u re o y i apcnao red by m e  American M a d c a l  A tw xw n o n  Th* I f M l p t a u  
o i  h*#*d on  reapona#* bum  I CO* O o cV a  - w r e u .w J  th  u w enon *  v i J a r v w y  am i fa o n o e y

K C p f E V t f  ’ J  .  •dfT ’ l S - ' A  «••• ■«»-* *•« .*■••• I  T  *  .  •
i i * . • * *  .  o om l i S i f i K S l W  «»td * ■*-̂ w r  .-*• a ^ iR i iw ^ A I  • ^

H a v i n g  S o m e  S e c o n d  T h o u g h t s  1 1

O o c io r t  w a r *  a i k o d w h o o u r  >v* y w o u ld o o  i o m o d c a l  i c h o o f i f  ih o y w m *  m  I f
iu * w  km ra idoa

ty M i' in  io  h a rvH f ih e t r  i a u j  ttrxt fo r  m i  TW  
f c m r u i f r  ftymi rlimiMit (V paper-  
» o f k  D r  R o t e r t  w # g fw r u l d  “ I l  h o t  
maket il n ^ i i r r  "

O a t h o s io n  I n i r r u M  a s i im a ie a  h a  U  X*5 
N > j . i  t x h iA d  on  h i t  p a p e rw o r k , a n d  tha 
ih fe jg .t ;  o l a d d in g  c a u h  u p  h o u r*  la  hJa aS- 
f f j . i y  o v frh > a d « d  s c h a d u k  riKtuMi h im  
’ I  n i A i'raH j I m  g o in g  10 b u rn  o u t a l  th e  n p c  
oM  a g e  o l i ) .  ’ t a i d  “ I  kn ow  a tot W h app jr 
d o t i u u .  b u l non* o f I h a m  u k *  c a r *  W  pa 
t k f i i t .  f  u r  i r j .o o q  a y a a r , tM a  la n 't  w o n h  I t ”

The Consequences

Many A re Leaving 
In Frustration

In  f a c t  m in i  ik x  to re  i r e  W iv v i g  m e d K b w  
e n t i r e ly  D r  M ic h a e l M cC a r th y , w ho  w w rka  
m  a n  tm r r g r n c y  ro o m  m  le a n ) * , l a i r y b i g  lo  
b e co m e  a p u r n a t iM , tp w U K im g  m  a a o d k a i 
w r in n g  " I  l i k i  i v  r n w e n m l * M t a f  m ad* 
l i n e  V  u d  ' But u b  wo I l l w e  bm o lW n  
a n v m u r  i t  • a  b n w w  l ‘m  iw * a  b  m r w  
m a n  '* •

D r t m n r n  g r a d u a i id  f ro m  Y *W  M r d k a l
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m em o r a n d u m  U  Jue tl/y th *  v U lU  O u t i i r i M i i r i h y t  a

D r . C a r y S m r w H
Aolnt U U  0*4 Castas f ir , Middtrtvm \  C o m  
" A  lo t o l d o c to r. I m eet a t p o rtico , ond 
w h o  k n ow  n o th in g  a bout m e, d o n 't k k c 
m e b cca u a c I w ock  fo r A etn a ."

IH 7 . a n d  n e a r ly  a l l  ih *  n e w  r u le *  h a v e  b e en  
a im e d  a l  c am  r o l l in g  c o a l I .

T h e  a u to n o m y  o l  d o c to r  a e ro d e d  a lo w ly  lo r  
w a r t y  tw o  d e c a d e * , b m  a f i r e  IM J  th e  p a ce  
I n c r r a i e d  w h en  th e  G o v e rn m e n t  a d o p te d  * 
t y t i r m  lh a i  b r o k e  d ow n  a l l  k n o w n  d ta gno a e*  
In to  187 su b g ro u p *  a n d  te c  a  p r i c e  lh a i  M e d i­
c a r e  w o u ld  p a y  fo r  e a c h . T h e  p r ic e  fo r  e a c h  
ty p e  o f c a r e  In  th e* *  D la g n a a ik  k r l t t c d  
G ro u p *  I* b a t e d  o n  Ih c  o p e n e d  a v e r a g e  c o a l 
I n i h e r r g K e i f o r lh e c a r e .  R e g a r d l e t t o f  w h a i 
Ih e  c a r e  r t t l ’ y  c o t u .  th a t  I t  a l l  a  d o c to r  o r  a  
h o i p l l i l  w i l l  r e c e iv e  Ir o m  M edK-nre 

In  a  p o ll c o n d u c te d  fo r  Ih c  A m e r ic a n  M e d i­
c a l  A ta o c ia n o n  l a t i  y e a r ,  I I  p e r c e n t  o< ih e  
d o c  I o r  * l u r v e y r d  t a d  th a t  D R  G.*» h a d  " a  
i l g m f lc a n i  Im p a c t  o n  m e d ic a l pe ' d i e t "  a r d  
Iw o - th lrd *  o f t h o t r  f e l l  th e  Im p a c  w ** " p r i ­
m a r i l y  r e t a i l e r  "

Soon  p r iv a te  I n i u n n r e  o om p an ie *  w e re  
fo llo w in g  ih e  G o v e rn m e n t ’* H a d . M oa l c o m ­
p a n ie s  now  r e q u i r e  d o c to r*  l a  a t k  p e rm it-  
t lo n . in  e  f f e c i .  .'o r m *| o f. n o n e m e r g n t c y  h o v  
p i u l l t t l l o n  a n d  p ro c e d u r e * . I f  th e  c o m p an y  
do e *  no t a p p ro v e  Ih e  c a r e  In  a d v in o r ,  K w i l l  
no t p a y  T he u l r a  p a p e rw o r k  I*  a n n o y in g , 
d o c to r*  u y .  b u l e v e n  »o< **, ro m p *m e*  occa- 
• to n a l ly  r e fu te  lo  a u 'h o r l ie  I r e a lm c m  lh a i  • 
d o e io r  ih m k*  lo  b e  n e c c e ta r y .

T h e se  c h an g e* , t n d  o th e r* . h * v e  le d  lo  
m o r e  M f r i t i t l c a t c d .  t n d  m o re  p u b lic ,  w a y *  lo  
r a t e  Ih c  p e r fo rm a n c e  o f h o a p u a l t  a n d  in d i­
v id u a l  d o c to ra  In  M a r c h  IM * .  ih e  F e d e r a l 
G o v e rn m e n t  fo r  ih e  f l r t i  l im e  re  I r e  t e d  th e  
m o r t a l i t y  r a le *  o f  M e d lc t ld p a l l r n l *  I*  ho tp l-  
I a l*  n a t io n w id e  L *M  y e a r .  N ew  Y o rk  S la ie  
b e g a n  c o m p t lin g  i i a t l i l l c a  on  Ih e  r a le *  o f 
C a r t a r r a n  t e c l lo n i  a l  h o t p t u l t  a n d  t r y in g  la  
I f d i K f  Ih e  n u m b e r  o f  l i e  r e p e t i t i v e  a n d  o f ic n

T h e  G o v e f t n t a a f  a a d  In a u re a c *  o o m p o a k *  
f r e q u en t l y  a tlp udM e  m la ln t u a  r* q u fre * t* * u a  
few c r n a w  o p e rn r ia n * : fo r  e t *  to p ic . In  a om e  
u a i t *  a  p a lk m 'a  a i r w a y  m uac  b e  M  p e r c e n t  
o b s t r u c te d  u  w n r ro m  a  u m * i iW e io « y  Sur- 
goon* m m  e f  Ia n  o b ta in  a p p ro v a l f ro m  Incur-  
a n c e  c o m p a n le *  * r G o r e m m e m  a g en c tc *  b e ­
fo re  s t a r l i n g  a cn ae

D r . R a lp h  Ban*, a  4! yea r- o ld  g t n e r o l aur- 
g rew  In  T U IIa h re n a , T m n , t o ld  I h t  A m e r ic a n  
M e d ic a l N e w t , th e  n e w tp a p e r  o f  ih e  A m a f ­
ic  a n  M e d ic a l A a re c la r io n , lh a i  -d ie In*  h a d  
b e en  " *  b ig  d t t a p p o lm m e n l"  In  a n  In t e r ­
v ie w , h e  a a ld  h e  p e r fo rm e d  c n w r g t n c y  s u r ­
g e r y  1**1 y e a r  tea a  y o u n g  b o y  w ith  h e a v y  to- 
I r t i l n a l  b le e d in g  B e c a u s e  h e  d id  n o t c a l l  be­
fo re  a le r t in g  lh a  o p * n it o n . M e d ic a id  p a y ­
m en t o f  h i*  fe e  w t*  r e fu te d .

" T h e  U t i  th in g  o n  m y  m in d  a t  I  p re p a r e d  
ih e  c h i l d  fo r  s u r g e r y  w a a  c a l l in g  M e d ic a id ."  
he  s a id .  " B m  iw e  b e fo re  I d o  a n y  p ro c e d u re , 
I  p h o n e  m y  o f f ic e  m a n a g e r  a n d  a r t :  C an  I  g o  
a h e a d ? "  b r .  B a rd  U ld  h e  p la n a  to  le a v e  
m e d ic in e  " I  w m d d n 'l do  i l  o v e r  a g a in , a n d  • 
i c l l  o th e r*  no t U ("  h e  u k l

Tho H.M.O.’i

Contro ls W ith in 
the Ptofcssion

W h ile  m o a l e f  ih e  w r a th  * f to d a y '*  d o c to r*  
la  d i r e c t e d  a t o u ts id e  r e g u la to r *  f ro m  ih e  
G o v e rn m e n t  a o d  p r iv a te  in s u re r* , th e y  * l * ° 
c o m p la in  o f  in te rn a l c o n ir e  *. H e ah h  m a in te ­
n a n c e  o < * ..> i/ * iio n i, w h ic h  a r e  g ro u p *  o f 
d o c to r*  w h o  a c c ep t a  y e a r ly  I r e  f ro m  an  e m ­
p lo y e r  o r  In d M d - ia l In  e a c h a n g c  fo r  n e a r ly  
u n l im i t e d  h e a h h  c a r * , a r e  b e c o m in g  m o re  
n u m e ro u s  a n d  m o re  c o m p H c t l t d  In  1170 
I h e i c  w e r e  17 H M O '*  e n ro ll in g  1 m il l io n  
p e o p le . T h l*  J a n u a r y . I h f r t  w e r e  M7 t e r v ln g  
I I )  m il l io n , o r  n e a r ly  I I  p e r c e n t  e f  th e  p o p u ­
la t io n .

H M O ’* r e g u la r ly  l* » ue  Hu* c o m | « r in g  
I h e ir  p f iy r ic la a a  lot Ih e  l im e  e p cn l w l lh  pa- 
I k n l l  a n d  Ih *  a m o u n t o f  m c d ic a l lo n i  pce- 
a e n b e d  — w u h  th *  c le a r  e m u g *  lh a i  Ih o**  
h ig h * * )  on  Ih *  k t l  a r e  • f in a n c ia l d r a in  on  Ih e  
g ro u p . A l l  f a r e  b e y o n d  ih *  H a l fc* p* I  fo r  *

H a v i n g  S o m a  S e c o n d  T h o u g h t *
D o c to r*  w w r*  a aV a d  w h o th O f th o y  w o tA d  90 k> m o d lc a f  K h o o f  If (h o y  w o r e  In  
co h *Q *  n o w . k n o w in g  w tw t  t t io y  n o w  k n o w  a b o u t  m o r t d n * .

W h y  N o tT
G o re rn m o n t a n d  th u d  p a r ty  p * y w  ro g u U b o n *  
im a r ia r e  w ith  d oh iQ  rrvy Job; la c k  o f  
a u to n o m y  3 7 T t

R o w a r t f*  i/ o  n o i g r o a l lo r  a h o r l, b m * . r ta k a , 
p v b r h b t d  L T H

T o o  m u c h  Nkb b u t ln o e a ,  lo o  m u c h  p a p o rw o rk , 
b d m m u t r a b o n  I H

M a to  eel to* u l U :  Mgakbo* 

To o  m uch p re tlu tt. H r***

B H

I H

N o e n tw w

F ra m e  a u rre y  o l 1,004 docto r* lre«» 
v twr e d  b y  KW pnona In J an u a ry  and 
F e b ru a ry  I MO Th* to rv o y  w a i  c o n ­
d u c te d  by to t  G ah rp  O g a m / l io n  k y  
D a  A m o rca n  M a r tc a l A t to c la io n

D o c to r*  d o  n o t  g « l ih *  * * m *  r o t p o c i  a a  Ih o y  
d o  In  th *  p a s t  I H

It i*  n o  lo n g e r  fu n , t a t i t t y t n g  

O h m
n*  Nwk* (M l Tk<M%/f b* W IM  I

f t *

2* H
M fM M lg  lire *  Ib bb q

p e t ie n i I I  t b t o r b e d b y  ih *  o r g in l u l l o n .  w h ile  
a l l  u n u u d  f e e t  a r t  p ro f i t  

D r . H a lp e m , ih c  H o u sto n  In l e m m  r*u> I t  
n o w  In  p r l v a l r  p r a c t ic e , l e d  tw o  H M  > < in 
Iht le t*  f iv e  y e a r *  " T h e y ’r e  I r y ln g  l i  m * <* 
ru le *  f o r  d i s r a t e ,  w h ic h  d o e tn  i  fo llo w  r u le »,' 
sh e  t a  to­

i l e r  d e c is io n  lo  H a v e  w a s  d u e  m  p a r i  a i  ih e  
f a c i  lh a i  o n e o r g a n l i a i lo n  w e n t t o  I t l  s i  lo  
t r h r d u H  h e r  r e t i r o u m  b r e a k *  M n »  I npor- 
u n i .  th e  u l d .  th *  w i*  t i r e d  o f the r r g n lh ly  
H i l l  sh o w in g  how  m a n y  l a b i e t u . X  ra y *  a n d  
c o n s u lta t io n *  t t c h  d o c to r  in  ih «  | 'u up  h a d  o r ­
d e r e d  a n d  f n i t i r a l e d  a i b r in g  u r g r d  I * sp end  
a i l i t t k l lm e o n e a c h p a l f c n i  i t p o u lb H .

" I  w o u ld  b e  c o n fro n te d  b y  m y  b o u e t  on 
h o w  k in g  i l  w o u ld  la k e  m e  lo  d o  • p h y s ic a l. ' '  
D r . H t lp e m  M k l  "W h y  w s m ' l  I  m o re  lik e  
D o c to r  X . w ho  d o n  I I  f a t l e r ?  T V  s y s te m  
d o e sn 't  r e w a r d  p eop le  fo r  b e in g  c o m p e l* * !  or 
good  o r  u p  io  d a le .  I I  r e w a r d *  th em  lot b e in g  
l u p e r d c l i l "

Some Point to Massachusetts as Extreme of Regulation
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In  I I  t l i l r t .  g r u m b l in g  o r iv  a i r  d o c to r*  t r e  
c o n m H d  b y  ih *  fa c t  th a t  ih e  r e g u la t io n  c o u ld  
b e  w o n *  Ih e y  c o u ld  b*  p r a c t ic in g  In  M a u a -  
r h u t e l i t  In  i h r  rv*m e o f  c n - l r o l l in g  r r w l t  * n d  
Im p ro v in g  a c c e u  lo  m e d i r i l c a r * ,  ih * ' t i t l e  
h a t  le d  I V  n a t io n  In  r e u s i n g  * t i * t  la w *  u  
g o v e rn  d o c lo ra  p r a t t le * *  a n d  l im n  i h n r  
fe e *

B u i m a n y  u y  ih e  g oo d  In i rm w n *  h a r e  
h a c k  t i r e d  T V  A m e r ic a n  M e d ic a l A ito c ls -  
l u n  e t i im i i e *  th a t  m o r e  th a n  19 p e r c e n t  o f 
d o c to r*  m  p n r a i f  p u c l l c e h a v f  k f i  th e  *1*10 
tm r e  IM ) .  i V  l lg u r *  m t y  V  •* h ig h  a* N  
p e r r e m  In  worn- i p r c u l u r e ,  a lth o u g h  • tpe- 
r i a l  H t l c  c o m m iM to n  u y *  ih e  f ig u re *  t r e  
d i f f i c u l t  l o d c t r r m l v

C n c to r t  u y  th r e e  la w *  m a t e  p ca c t u s  to  
M t n a c h u  a r il*  f in a n c ia l ly  JitfK uM  

q  L im n  a o n  d o e io r* ' b i t l i  D o n u t  l a v e  10 
■■ n * v m * n i  w h a ie r e r  a n  m s u r e r .  In-

T F o r c e d  M e d ic a r e  p a n ic lp a l io n  To  b r  
lic e n a e d , p h y s ic ia n *  h a v e  lo  a c c * p l a l l  M ed ! 
r a r e  p a tte rn *

O b m o a c t r r e  m a lp r a r l k *  p a y m rn l*  T V  
u a l e ' l  Jm m  U n d e rw r i t in g  A aao cU lto n  toa l 
m o n e y  th ro u g h  m u c h  o f I V  It? * '*  t n d  f i f l y  
IM *  *, a n d  d o c to r i  a r e  p a y in g  « n r *  p ie-  
m h im t  10 m a k e  u p  lo r  th ro e  to t a r t  A ccord-  
b ig  to  M e d ic a l E co n o m ic *  m * la l i n e ,  a  u r o lo  
g i t i  w a a  < h a r* e d  i l l  000 fo r I  M l  In iu r a n c e  
a n d  t lk .M b  k* r e t r o a c t iv e  p re m iu m *

W Kh do c to r* ' in c o m e*  In  M t t u c h u a e i i *  
r u n n b ig  I )  p e rc em  b e lo w  i V  n a ito n o l a ve r-  
a g e . m a n y  dec to r*  a r t  H a v in g

A l D r Venn F e a  t  tor. noot e n d  Ih r o o i o f ­
f i c e  In  F » lm o u« h  on  C ope f a d  one  o f th e  
■ r r t t  h a r d e n  h i t . law doc lo r  m i r e d .  a n o lN r r  
m o v e d  io  N ew  Y o rk  a n d  D r F o a  la  th e  o n ly  
e a r .  roa- a n d  th ro a t  d m  lo r  t i  h i*  h r e p t u l  
D e p a r tu r e e  b y  d o e io r*  V t e  krf* Ih e  h o a p 'u l 
n m - ra n n ry  r tv .r  • w l i ln w l o g e n e t* !  a u rg re e i

c u t  P h y i k U n  S up p ly  C o m m llt to n  lo  u u d y  
I V  p ro b le m  T h t l  w a i  In  p i n  lo  r e ip a id  lo  
H g it lM o r a '  c la im *  th * l c o n t i i ' u r r u i  In  to m e  
o re * *  w e re  h a v in g  t r o u b le  Iv td in g  do c to r*  
e n d  lo  c la im *  b y  V * p u * l i  In  to m e  p t r t i  o l 
I V  t i l l *  I h t i  th e y  c o u ld  no t f i l l  i V i r  *1*11*. 
t n d  M a li V w  F i t h m t n .  M a a t a c h u t e i l l  
A s t i t i a m  S c c r r l a r y  fo r l l r t l i h  a n d  W e ll • 

B e c a u s e  o f d * t t  p ro b le m * . i V  re p o  . V  
r o m m lu u n  lu u e d  m  J u ly ,  r e s r r v r d  |udg 
m r n l t b u u l w V ih e r  I V  n u m b e r  o f d x m r i  
p r a c t K in g  m i M * * * * r h u « H i w»* d w in d lin g  
b u t  a c k n o w le d g e d  lh a i  " i V r t  w t*  t ig m l l  
c a m  ro om  fo r Im p ro v e m * n i' '  In  t V  tupp '/  o f 
d o c io r y , r a p e c la i ly  o n  s a p *  Cod a n d  in  i V  
w v t i r m p a r i o f  I V  t i a i r ,M r  F is h m a n  *a id  

A m o n g  I V  co n  m is s lo n ' l  r c c o - u n rn d *  
l i o n t  w e re  b x r n l lv e *  lo  p r a n k *  mi a rc * *  
w u h  le w  d u t io r t  a n d  a p u re  | ro|cc l I# e lto w  
s a m e  dee lo r* ' M i l t  lo  n r r e d  in s u ra n c e  pay- 
m e n t*  I V  re p o r t " d id  a to* of c o r iw w u s  
n e t*  r a n m g  k i i V  l e g i t l a i u i v  a n d  I n  i V m  
bnnw  ih * i d v i o r a  V r r  w e re  r e a l ly  a n g ry .

The Bureaucracy

The Paperwork 
Grows Rapid ly

Bo th  • c a u s e  a n d  a  co n se q u e n ce  0/ th e  
g ro w in g  n u m b e r  e f  p la y e n  In  Ih e  h e a lth  In 
d u i i r y  la  a  g ro w in g  n u m b e r  o f e d rm n ls ira -  
t o n  A n A m e r ic a n  HoapH a l A aao c ia lto n  
b o o k k i H a ll N d  h « a li» v < a re  c a rw e n . a n d  52 
o f ih o it a re  a d m ln u i r a i l v t .  S im i la r ly ,  a  
u u d y  b y  (h« J o u rn a l ot In i r r n a l  M rd K in c  
fo u n d  th a t  Ih e  n um b e ra  o f h e a h h  o dm m ia ira  
I o n  m e m a e t l  n e a r ly  fo u r fo ld  b t iw t e n  117# 
a n d  I t M .  w h ile  lh a  n u m b e r  o f do c to r*  In  
c  f f  a b y  h a  If .

D m  i o n  le n d  to  k *  thewe a d m lm a ir a io n  
• 1 a n m h t r  o b a la c k  to  * fc * t n ced a  10 bt done  
a n d  a n o th e r c a p  c n  t h e i r  a u th o r i ty . D r S a l ly  
F a i t h  D o rfm a rv . la  a Near Y o rk  g y n rc o lo t ia a  
a n d  now , a*  C om m U aJonc r o f H e a lth  tor 
O ra n g e  C o un ty , ahc l i  a n  a d m ln la i r a io r  She 
r e c a U i ih c  t im e  ahc apen f a a  th e  m e d ic a l d i ­
r e c to r  o f a c lm tc  ta th e  B ron a .

D r  D o r fm a n  11 t i l acw* p a t k n t i  on ce  a  »t*k 
•*ta k ee p  m e  fro m  b e in g  a n  Iv o r y - lr a c r  b u  
r r a u n a t M A nd  ahe ip r a k a  fo r  m a n y  do c to r a 
w h en  th e  Q o r t t ta n i *hc r f f r c i i v m r t t  o f ad- 
m m ia ir a to r *  w ho  h a w  n e v e r  b e r t i d o c lo ra

S om e , b u t  no t a l l  a d m ln la ira io *  a. ahe la y *  
“ a n  f r u t i r a i r O  p h y l i c la n a , w ho . fo r what- 
e w e  r e a to n , f a m i ly ,  f u u n c e t .  g ra d e* . d«dn't 
go  10 m e d ic a l K hooC  a n d  th eae  p eop le  now  
h a w  th e  p ow e r 10 r r a w U t r  doc I o n  Som e 
m ig h t e v e n  a d m it  u y  th e y  a lw a y *  w a rn ed  lu  
h e  a d o c to r I  th tnh  aom e  m a y  d r lig h r  in  h e tn g  
a b le  to  i r t l  do r i o n  w h a t to  d o  a rv f r*< n e rn *  
a a n ly  fo r  ih e  r ig h t  re a ao n a  **

The g ro w in g  b u r r a r r a c y  a lu j  b r t n g j m o re  
p ap e r «c<rh. a nm h e r a o u rc r  o f f r x i i i r a ia  v  D r 
K o b e i i a n d  D r D rtw ua  W ag n e r a re  b r o rh e n  
a n d  h a v e  b e en  p ra t ik m g  m  Sh tn e r . T e a .  w n h  
a p o p u U it o n o f l iO f  fo r n e a r ly  l i  y e a r*  T h ry  
a » y  *hey no  lo n g e r en)oy M ap en d in g  eO 
p e r re m  tA th e ir  t im e  on  p a p e rw o rk  ta  one o f 
th e  re  a to rn  w h y

r* . .pa lly a | M M  io m p u l f r

D r  S en n e ii g m d u o lo d  fro m  Y a le  M a i i c i l  , 
S choo l In  IM J , w o rk e d  M  0 d o c to r M a O y ,  t 
th en  Jo ined A « * o  U fa  a n d  C o n uo h y  fc  M id- 1 
d ie t ow n , C onn . f c  J u ly  ~J d f c  m y  r e i l i— r y  ) 
• l a l lm e w f ie n  M o d * c a rw D R  G .'a w v rw b e fc g  . 
Im p lem e n te d .' ' ho u d .  " I  d o c to r i  m  U r  
in c ro o a in g  o b ltg a tk m  lo  fu o t t fy  Omit doCi- * 
• k m  10 p eop le  w ho  d id n ' t  u n d a r a u n d  a a d  J 
c e n a ln l y  w e r t n o t  Im e r ta to d  fc  k am fc g .* *  $ 

He hope* th a t  b y  ' 'w o r k in g  w k h fc  tho  r y w  « 
i f  m ."  h e  co n  " m a k e  th e  p o L c y  m o re  r a i f c v  '. 
•I.*' b u t  a aya  th a t  “ a  lo t o f  d o c to ra  I  aaoa* o l 
p a r t  tea . a n d  w h o  kn ow  noDwvg a b o u t m e , , 
don 't like m e b e c a u a o  I w o rk  toe A etna**

O th e r f r u u r a t e d  d o  t o r i  a i«  a u y ln g ,  aoewe 
b e c a u a e  ih e y  co n n o i a f fo r d  10 f c a v t  Owe «  J 
y e a r o ld  N ew  Y o rk  a re a  o h a u ir t c U n  u y *  
ahc h a t  a o u re d  on  h e r  p ro f  c m  ton bo co uee  , 
" th e  G o v e rn m en t a n d  th a  m a lp r a c t ic e  law- * 
y e n  a r c  a lw a y a  lo o k in g  e v e r  y o u r  ahoutdar.** 

She  h a t  th o u g h t o f tuch a h a m a ih m e  u  11 a f l i n g  h e r  o w n  m e d tc a l ( rm ita cn p d o o  aorv* 
k e .  p u r v u m g  a b u u n e a a  d e g r r e  o r  b a c o m ^ *  
a p r o f e u io n a l m u a k la n  B u l I f  ah e  do ca  a n y  
o f th e s e  th in g s  ah e  w i l l  h a v e  10 p a y  a b o u t 
tfl.BOO fo r a  m a lp r a c t ic e  tall** to  k ee p  M r  
c o v e re d  um t l th e  s t a tu te  o f  l im ita t io n *  rvm« 
o u t o n  c la im *  o v e r  c a s e s  sh e  h a s  h a n d te d  

A s N ew  Y o rk  S la te  H e a lth  C o m m U akm e r .
D r D a v id  A x e lm d  h a t  b e en  r r a p o n a lb fc  fo r 
s u c h  p o lic ie s  a s  th e  re g u la t io n *  om  r n i d e a l  * 
h o u r s , th e  p u b lis h in g  o f  s t a t i s t i c s  on C a e s a r ­
e a n  a e c iio n s  a n d  th e  p ro p o sed  u n iv e r s a l 
h e a lth  in s u ra n c e  fo r  th e  s t a le .  He c a a p ia f e a  
th a i do c  1 o r3 h a v e  f a i le d  10 p o lic e  th em se lv e s .

* t . a i s s e i  f a i r e  h a s  no t b e en  a u o e a a f u l , "  M  
s a id  “ The r e g u la to r y  p ro c e s s  h a*  M apped 
in to  a  v o id  P h y i k l a i u  a r e  g o * g  U  h a v e  i s  
r e c o g n u e  th a t i f  th e re  I* to  be  lea*  re g u la t io n  
th e r e  h«» 10 b e  a  m o re  e f fe c t iv e  le v e l o f p ea r 
r e n e w  "

O th e r s  h i v e  re a c h e d  th e  s a m e  co n c lu s io n .
In  th e n  bou tt " ( ^ a l i t y  H e a lth  C a r e ."  pub- 
N iJ ted  U i i  s u m m e r  b y  th e  A m e r ic a *  C o tfcg a  
o f  P iy s m a n s .  the r d l io r s  D r N o r t e n  Gotd- ' 
f i r k  a n d  De D a v d B  N a s h  w a rn  th a t  In  tha  
r w . r  fu tu r e  r e g u la to r s  w i l l  c r o w  th a  lln a  
fro m  m on ito r m g  p e r fo rm a n c e  to  r e w a rd in g  
a n d  p u n ish in g  on  th e  b a s t s  o f  th a t  p e r fo rm  • 
am

A lr e a d y , ih e y  t a i d  a n  H M  0  in  P tn n a y tv a  
m a  p la n n e d  10 p a y  p h y s k U A i bonu s**  b a a e d  » 
p a r t ly  00 ih e t r  p e r fo rm a n c e s  fc  ? * b t y  \ 
m e a su re m e n t  s c a le s  A n d  ih e  H e a lth  C a r*  • 
F in a n c in g  A d m in ls t r a tk A , w h ic h  w e u b w e  * 
o v e r  M e d ic a r e , r t  p ro p o s in g  l a  r a le  IndlvkJ- ■ 
u a lp h y t k i a n t , a i  I I  d o e s  In d iv id u a l h o a p iu U . ‘ 
a n d  m a k e  th e  r e s u h a  p u b lk .

• P h y s ic ia n s  h a v e  to  la k e  th a  fe e d  a n d  M  ' 
r r s p o n . ih te  fo r 1 h em  s e lv e s ,"  D r N a d i ,  a a  ad- 
m m i t t r a io r  01 T ho rn s*  J e f fe r s o n  IM t v a r s k y  
l lm p i i a l  m  P h i la d e lp h ia , s a id  fc  s n  f c t e m r w  
“ I  vtM jkJ r s t M r  h a v e  o th e r d o c to r s  d o in g  t h a  
th a n  som eon e  m o re  p a m k to u e  I t ' s  tn r v h a  
b k  '

S a id  D r A a e lr o d  “ I  s u sp e c t th a t  fc  lh a  h e  
lu r e  ih e  p e n d u lu m  w i l l  a w in g  a w a y  .'rw«w the 
e a i r a i u d m a i i l y  n ig h  le v e l o t r f u u i u m  I  
th in k  th e  m e d K a l ro m ra u n M y ' i M g v a  la  
r n  o gm re  lh a i  i f  t h e r e  ta to  b e  k t *  r e g u U im u  
i h e i r h a i i g b r  • r h a n g e tA a ii i iM d e  *' 

lira i i f  th a t  t  h a n g e  co rnea . H w iU  be  to o  U w  
fn i w in e

V* m ^n y o l th e  p- vp le  ywu m oa i w a n t u  go  
<u pra« m e  h * * f  a lr e a d y  b e en  d r r v e n w o  af 11. s a id  D r le n n e r t  a f  A r n u  “ M a n y  a f  rwy 

p a i ie n r t  lu td  m e  th e y  w » r*  v e r y  s o r r y  th a t I 
w a s  v«%*ng I took th a t  a a  v e r y  fU u e rm g  
B u i I ro uM n  1 p la n  a r a r v e r  fc  p r r v a ie  peac 
I k e  a t  I  sa w  th e  w u r ld  S hapu ig  u p  "

M X !  A ifH k^ 'U g  ic fo tu fc sA ip  ,



• 0  UM c o m  ml pmytng fa f  i 
ment §o up. And when a m *  go  up,

*«Ti' | **-«.

•oy

V I  hie* lend 
"People are  seeing ihelr property 

values shot out from under them ," u td  
Dan Baumot, a form er Finance De­
partment official who helped draft the 
city ’s property tax procedures.

The Increase In assessments Is not 
the result of any decision by the d ty  to

homes to e  percent a year or 3 0  p 
over five years, while allowing much 
larger increases on coop s , condomini­
ums and rental buildings.

State officials say the approach has 
created many inequities, even among 
the owners of sm all houses protected

C on tin u ed  on Page B3. Colum n I
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Wariness Is Replacing Trust 
Between Healer and Patient

By H E N R Y  KAMM
U x c u l  i«  T V  N »w  Y o f t  T im a
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By G INA KOLATA
Doctor-patient relationships 

becor 'ng a distorted version of 
rosy image so many Americans have 
long held dear.

Both doctors and patients tell of com  
municatlon gone awry and of warmth 
and caring replaced by distrust and 
leerir^ss.

The widow of a Connecticut cancer 
patient, embittered by her experiences 
with what she felt were cold, uncaring 
doctors, said that what has happened to 
medical ca re  is "hideous and gro­
tesque.”

•Mos* 'Victors Mean Well’
A Washington doctor, beaten down 

by what she sees as increasingly hos 
tile patients, complained that more and 
more people "think that docio s are 
the enemy," and added: "Trusting is 
considered naive and Inappropriate. 
Why is It that society cannot permit it 
self to accept the fact that most doctors 
mean well?"

Although there are still devoted doc 
tors who cherish life-long relationships 
with loyal, trusting patients, such doc 
tors and such patients appear to be a 
diminishing breed.

"I think there is no question that doc 
tor-patient relationships have changed 
and changed dramatically," said Dr. 
Elliot Letter, a urologist in pnvate 
practice in New York. "The m ajor 
problem  is that there’s an adversarial 
relationship that wasn’t there before."

Opinion polls Indicate that doctors

INSIDE

N e w  B i s h o p  f o r  B r o o k l y n

Bishop Thomas V. Dally of Palm  
Beach . Fla. will be the noxt head of 
the Brooklyn diocese, according to a 
Roman Catholic official. Page B l.

S e l m a  S t i l l  S m o l d e r s

Blacks and whites mingle and seem  
to tolerate one another in Selma, Ala., 
but the divisions that surfaced 25 
years ago stUI ex is t Page A l l
A i r l i n e s  B e t  o n  E x p a n s i o n

Higher fuel prices and slower passen­
ger growth in recent months have not 
deterred the nation's largest airlines 
from  ambitious plana Page D l.

« i i r w * * r v  » n H  * V « .  h i ^ h

Doctors in Distress
Last o f t h r e e  a r t i c le s .

feel they are losing the public's esteem, 
that they believe patients have unreal­
istic expectations of what medicine csn 
do and that they think patients are de­
manding more services than arc neces­
sary.

Patients, In turn, express dissatisfac­
tion with their doctors in opinion polls. 
Sixty-seven percent of 1,500 people 
questioned in a Gallup poll last year for 
the Am erican M edical Association said

Continuedon Page DI5, Colum n I

EAST B E R L IN . Feb. 19 -  Prime  
Minister Hans Modrow bitterly cm ! 
cired the Government of Chancellor 
Helmut Kohl of West Germany today 
for not providing Immediate financial 
help to the East German economy.

Since his return from  last week's 
meetings in Bonn with Mr. Kohl. M r 
Modrow has let it be known that he is 
angry and disappointed that an ex­
pected aid package of 15 billion marks, 
or about 59 billion, has not been put 
forth.

The Kohl Government has decided to 
extend cash aid only to the government 
that will em erge after East Germany's 
first free parliamentary elections, to 
be held on M arch 18.

No Longer Brothers?
"I can understand the disappoint­

ment of many citizens of the German 
Democratic Republic who ask them ­
selves whether they arc no longer 
brothers and sisters after all," Mr. 
Modrow said, alluding ironically to 
years of West German insistence that 
the people of East Germany are their 
kin.

He was speaking to the "round 
table" of 16 political groupings here,

East Germany's mt 
political forum In li 
democratically ele< 
after the fall of the 
n isu  last year.

"But my Govern 
more than to contlni 
fort," Mr. Modrow sa 
on bended knees for 
contribution."

Commitment W 
In the first meeting 

man leaders last ye; 
assistance was discut 
row Government at 
Kohl had committed 
dartty contribution.

In the Kohl Gover 
offer of a rapid econo 
union, not immediat 
East Germany, const, 
fectlve material asst 
can provide.

But Mr. Modrow 
against hasty su p s t> 
because of serious leg 

In his speech. Mr. J 
that East Germany

C on tinued  on P age
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Romanian Leader Warns of Tough New Measures Against Demonsti
President Ion Iliescu vowed that dem onstrators cd- Bucharest yesterday, soldiers arr 
would be “severely punished" if Sunday night's suspected of leading the takeover. Ab 
takeover of Government headquarters were repeat- were arrested, a source said. Page

«  *
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Are Frequently Sharing 
Mistrust and Wariness

(  o*H*yfd F  m m  Faff AI

tK * i d t c i K i  « rv  lo o  i n t r r r t l r d  in  m ik in g  
m o rw jr . a n d  57 p f r c t n t  a ^ r f^ d  lh a i ‘d o t lM I  
d o * 't c a r *  a bo u t p eop le  a» in u - h  a t  iM y  u t f d  
t o "  I h f f f ^ u c n c r t  u i d  th a t A x io m  ' k eep  
p a t ln t t a  w a n in g  lo o  lo n g  “

f tv r po ii a la o  fo u n d  lh a i  H  p e r cen t o f 
A m r r v a n i  u f  ih r y  r r t p f f l  A x io m  k i t  now  
th an  ih r y  d id  I • y r a r t  a g o  T he m o i l  f r r q o r n t  
m a o n a l h r y r t t r d  v f r r l h i t d t t i o r i  w f r e ’ m  
N fo r (h r m o i ir y  ‘ Of l i f k f d  c o n f fm  lot lh f» r  
P I I IN M I

F e u n r r w p r t  m l .  In  c o o i r a t l .  t a id  ih r y  rr> 
t p r r i r d  d o r  I o r i  m o r t  n ow . i h r  n x i i  f r r q u m i  
r r a a o n a  b r in g  th a t  d o c io n  w t r r  m o re  e d u ­
c a te d  a n d  m o r r  k n o w k d | f  a b k  o f  th a t th e  ff-  
t p c o d t f  w r r r  o M r r  a n d  n r r d c d  do c io ra  
m o re .

In  k m r r v t r w i ,  m a n y  p a i k t x i  c o m p ta lo rd  
(h a t d o c io n  w r t r  a c im c  m o * r a n d  m o re  l ik e  
a  too# b w t tn n a  p ropW . T o  In s u r f  ; c j d  tr ra t-  
m t m ,  a o m r p a t im t i  M y .  th e y  h a v e  10 te a m  
at! ih r y  c a n  a b o u t th e i r  d la r a a e  a n d  la k e  
c h a r f t  o f th e ir  ow n  t r e a t  m en t

T h e C a u x *

Distrust at 2 Ends 
O f the Stethoscope

T V  ( r a y in g  ol d o c ie r  p a u m t  re  l i i u m th ip i  
l i e m a  horn  m a n y  c a u t r t  T V  Itor ol m il-  
| T K i n  w i l l  M l  le d  U f f l t  d o r io n  10 m u- 
i r o n  pa I k in a .  I V  c o n s u m e r m o v e r  m i  V i  
k d  K m  p a u m t t  i s  n i i i i n i i l  i V I r  d o c io n  
m S  fe e l 1V 7 V v e  i s  d e c id e  Is*  i h e m w lv n

I I I '  w a r  lor I V  A m e lk i n  M e d ic a l A t to n a -  
non . V I I  i V  d o c io r t  s u r v e y e d  M a i p a u r n n  
a re  d e m a n d in g  m o re  t e n t e r s  Ir o m  IV m  
ih a n a r r  n e c e s s i t y  

" Y s u  s t a r t  oil w i ih  w h i l  i t  a good I r m d ,  
i V l  p eop le  sh o u ld  V  a w a re  o l  » V t  I V I r  
p io b k m t  i r r  a n d  I V l  I V y  th o u ld  under-  
■land i V i r  b o d ie s  s s d  u n u e m s n d  w h a t ' s  
w ro n g ."  D r I r l i r r  u l d  " T h e n  r o m r t  * 
• h o k  t r e n d  I h i l  su p p o se s  I h i l  w u h  epp rop rl-  
• i r  r i p l i i t i i i o n t  p r o p k  r » n  h t v r  I V  k m d  s i  
u n d e m a n d in g  w lih o u l I V  b a c k g ro u n d  T T ilt 
i V y  c a n  u n d e r s t a n d  i l l  i V  n u a n c e s  a n d  th a t  
i V y  V v r  I V  a b i l i t y  la  e v a lu a te  I V  d i l l  
W lih o u l h iv w ig  l i v e d  Ih ro u g h  i V  deve lop-  
m e m o l i h f d i i a  a n d  se e n  t r e n d s  c o m e  a n d  go  
or t r m  c o n f l ic t in g  m a r u s e n p n  i i t d  re- 
p o m ”

f a l le n !  I m w r t  k f  T ts U
D r S tep h en  B i r n o r r .  i n  W i le m it l In  prl- 

v i l e  p n t l i c r  In  N r *  H i m ,  C o n n , u i d  V  I t  
s l i m  p r r t w r r d  b y  p m m n  w h s  d r m t n d  un  
n e e e s u r y  t r i l l  m d  p ro c e d u re s . F o r  e u m -  
p k .  V  U ld ,  p s l k n u  w u h  lo w r r  b a c k  p ir n  
w i l l  d r m m d  • c o m p u i i rU r d  to m o g ra p h y , o r 
C . T . K i n  I l f  u i d  I V  K i n  w o u ld  b r  " r k u l y  
v r r y  in a p p ro p r ia te "  b e c a u s e  H w o u ld  not 
n e c e s s a r i ly  ih o w  w h a l w i t  w ro n g  m d  w o u ld  
b f  a n  u n | u u l lk d  u y o l l  v e r y  u p m i l v c  
te c h n o lo g y  O r B r m n r r  u i d  lh a i  V  V t  to  
' d r V n r l y  n e g o t ia t e "  w l lh  lu c h  p a l k n u  
“ To  H i l l y  u y  n o  o l le n  l o i n  p a u e n t t ,"  V  
U ld

D r B r m n r r  l a i d  V  h a t  b r m  d i im a y r d  lo  
f in d  t » m r  o f  h i t  p a i k n l t  r v m  o rd e r in g  i V i r  
ow n  u b o i i i o r y  l u l l  " I  | u il u w  • w o m a n  
w ho  V d  b r m  W W ig  d i u y  i p e l l i . "  V  u l d .  
"W h e n  V i  la b  l u l l  r a m r  b a c k , Ih r y  in- 
c k id r d  a r h n k t i r r o l  i r t t .  V r  b lo o d  g r o u p  a n d  
V r b l o r d i y p r  T h a i w a i  c k a r t y  o i l  I V  w a l l .  
W hen  I n l k d  V r  a n d  a i k r d  how  ih o t*  I n n  
I  o i d o o r , i V  u i d  t V  a i k r d  lo r  I V m  b e ­
c a u s e  I V  w a i  r u n o u t  ”

A hhou| h . In  th r o r y . la b o r a to r ie s  a r c  tup- 
p n ir d  io  h a v r  i V  d o c to r ' s  a u ih o r u aU o n  br- 
lo r e  d o in g  i r t t t .  In  p r a r l l c r .  I r c h n K la n t  
a o r a r i lm r i  d o  i n n  a t  a  p t l k n l ' i  r r q u r t l .  D r 
B r m n r r  u l d

M a m  rm la d la g  I V  T r r a lm m t  
B in  m a n y  p a l k n u  u y  i V y  d o  n o t f u l ly  

I r w t l i V l i  d o c io r t  i n d l r r lo W ig r d l o  m i n r r  
m m d  i V i r  ow n  t r r a lm m t  

B a ib a r a  S lk r t ,  a  Im l a n c r  p h o lo y r ip V r  
w ho  l i r u  In  M k lU n d , T e a , u l d  t V  tw e a m r  
c y n ic a l a n d  d i t i lh i i l c r w d  d u n n g  a  t h r r f  y e a r  
S u m  io  b e c o m e  p r r g n a M  " I  in o u g h i y o u  go  
In  l a d  t a i l  m rm  w h a i'a  w ro n g  a n d  ih r y  w i l l  
f l s  * "  a V  u i d  o f  V r  M u ila l m p o n a r  to  I V  
m n S tc a l p ro tn m w -  B u t aha u i d  I V  d o e io r  
t V  M l l a l l y  c o rm ik r d  a u g g r a ' r d  l/ r s im m ia  
lh a i  M s  J ik e a  la  I r r  k i r n r d  w a re  c o n a td r r r d  
In a p p ro p r ia te  

T V  d o c to r  " w a m r d  i s  d o  to m e  i  c r y  draa-  
i k  U u n g a ,"  a V  u i d .  a d d u ig , " 1  t r a in  101V  l i ­
b r a r y  a n d  g o t bao ka  a n  k t l r r l i lN y  a n d  I  
bo u gh t • I r w  b o o k s ”  S V  m d r u  u p  poang to  
O a lta t  a n d  w a n in g  t i l  m oM ha  lo r a n  appo in t 
m m a  w ith  s  h ig h ly  r r g a r d r d  a n d o c r tn o k jt la L  

•Vrw C a n t  D ip  a « a a  D w rta , i*
“ I  k a m r d  th a t  I  V v s  i s  g e t sU w r opanwna. 

to r e s e a r c h , a n d  iV w  m a k e  m y  o w n  m- 
In rm r d  d r c l t lo n a . "  a»w u i d  " Y o u  c a m  do-

Or Brmdan Magauran aiiiching an accident victim'a head in 
tlir rincrgrncy room at Parkwood Motpiial in New Bedford. 
M.ita When Dr Magauran rnirrcd practice hf thought lie

would have long-bating rclationahipa with hit palicnla. Bul 
alter diacovering (hat. In general aurgcry programs he would 
be on 24-hour call, he twitched to emergency room practice.

D r. P o t t  U ld  V  w i l l  now  p u l o i l  c a l l in g  p a ­
i k n l t  u n t i l a lt e r  V  h a t  g one  r u n n in g  o r  a f te r
V  V t  r e lu m e d  f r o m  w a ic h m g  h i t  daugh-  
m r ' t  m e r e r  p ra c t ic e .

T h in k in g  A b o u l F r e e  T im e  
Young d u c i s r i ,  lo u . u y  I V y  a re  Ih in km g  

m o i r  a n d  m o re  a b o u l how  I V y  w i l l  l i v e  a n d  
w h a i t o r i  o f l i e e  l im e  I V y  w i l l  h a v e  w h m  
Ih r y  p la n  i V i r  c a r e e n  D r B rm d a n  M agau-  
ra n . a  J l  y ra r-oW  e m e r g e n c y  ro o m  d o c to r  a l 
S i 1 u k r ' t  l l o t p u a l in  N rw  B e d fo rd . M a t a ,  
t a u l  V  b r c a m r  a  d o c to r  t h in k in g  V  w o u ld  
h a v r  r l o t r .  l im e  c o n tu m in g , lo n g  t a i l in g  
r r la n o n th ip a  w u h  h i t  p a h r n i i ,  l i k e  h i t  la- 
I V r ,  a  g r n r r a l p r a r t iu n r r .

“ M y  D ad  w a t  a lw a y a  a v a i l a b l e ”  D r. 
M a g a u ra n  u i d  " Y o u  c o u ld  c a l l  h im  cn  
C h n t lm a a  D a y  a n d  V ’d  b e  a v a i l f b k .  I M a r 
h im  fo rm  li fe lo n g  le la i io n th ip t  w u h  p a n am a  
I a aw  how  V p p y  V  w aa . I u w  | V  r e w a r d !
V  gm  o u l o l h i t  w o rk . I th o u g h t I h a l t  w V l  I 
w o u ld  l i k e "

D r M a g a u ra n  w aa  a c c r p i c d  in  a  g r n r r a l  
s u r g e r y  p ro g ra m , b u t  V  d ro p p e d  o u l ,  d e c  id  
in g  d u t  V  c o u ld  no t r e m a in  in  • I k l d  w V r e  
“ yo u  h a v e  i s  b e  a v a l l a b k  ]  t  h o u ra  • d a y  "  He 
a a ld . “ I  I r  It N f u n d a m e n ta l ly  h a d  c o m e  dow n  10 a  ch»KC e f  u y in g ,  'W h a l i t  m o re  im p o r ­
ta n t . y o u r  f a m i ly  o r  y o u r  w o rk  J ' ”

W o rk in g  in  a n  e m e r g e n c y  ro o m . D r 
M a g a u ra n  w i l l  n o t h a v e  p e rs o n a l r t la lto n -  
th ip e  W llh  h i t  p a u r n n  B u l V u l d .  “ T Y tc s k e  
th in g  a bo u t M I t  lh a i  w V n  y o u r s h i f t  I I  s v e r ,  
y r v r a h ih i a s v e r . "

The Resu lt*
»   t > * .

. v d l

T h e  P u b l i c  I m a g e
P s r c s m a g s  o l  i s t p o n d s m a  n g r s s m o  with e a c h  t l a l t m e m .

M o i l  d o c io n  a p e n d  s n o u g h  
( im s  w rtfi ih s l r  p a l is n ta

■41%
D o c io n  u iu a K y  e x p la in  IN n g i  w a l l lo  th e n  
p a t ie n t s

D o c io n  s i s  u s u a l ly  u p  to  d a t e  o n  Ih e  I s le s !  
a d v a n c e s  Wt m a d e e m s

D o c to r s  k e e p  p a t ie n t s  w a l l i n g  lo o  lo n g

D o c io r t  s / s  lo o  In t e r e s t e d  In  m a k in g  m o n e y

D o c io n  d o n  I  c a r e  a b o u l p e o p le  a s  m u c h  a a  th e y  u s e d  lo

81%

7 5 %

8 7 %

57%

T h e  R e s p e c t  o f  P a t i e n t s

P e r c e n t a g e  u y i n g  Ih e y  
r e s p e c t e d  d o c t o r i  m o r s , 
l e u  o r  a b o u t  th e  s a m e  
a e  th e y  ckd  10  y e a n  a g o .

fW ip o n d e n ia  w e r e  m e n  u h e d  w h y  m a y
.e..ea*.4 lUad... anve »e Ih M )  IfWby IM A d  to
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Dr. Stepton •rasnur
tnlnnm.  N f «  H a i- r* C u n n
" I  ( o i l  u w  a  w o m a n  w h o  h a d  b r m  h a v .  
i n i  d u t y  a p r l l c .  W h m  h r r  l a b  I r a t a  
c a m r  b a r  W. i h r y  in c lu d e d  a  c h o le s t e r o l 
I  r a t ,  h r r  b lo o d  g r o u p  a n d  h r r  b lo o d  
t y p e  T h a t  w a a  c l r a t l y  o i l  t h e  w a l l . "

• th a t t i r a tm m i a  i h r y  n e e d  I h r  g ro w th  o l 
p r e p a id  m e d k a l p la n a  m e a n t th a t  m o te  and  
m o re  p eop le  a r r  n o t a b le  to  chooae  th e ir  doc- 
lo r a  a n d  a r r  m r o u r a j r d  to  c o n t id r r  d o c to ra  
a a  In lc  r c h s n g c o b k  te c h n ic ia n s .

D t i c o u r a i r d  b y  ih r  c u r r e n t  c l im a t e , m a n y  
d o c io ta  a r e  a a y in {  th e y  n e r d  l im e  lo r  th e m ­
s e lv e s  a n d  th a t  ih e y  a r r  u n w i l l i n g  to  b r  a v a i l ­
a b le  > t h o u ra  a d a y  A n d  d o c t o r i  w ho  a re  leel- 
I n i  an  e co n om ic  c r u n c h  h a v e  te n d e d  lo o v r r-  
a c b e d u le  Ih e ir  p a tte rn s  o r  g i v e  e a c h  one l e u  
l im e  a n d  a t te n t io n , In  o r d e r  lo  m a in ta in  th e ir  
In c o m e  le v e l 

T h e  d i t l n i e i r a n n i  r e la l l o n ih ip  is  aeen 
m o a l v i v id l y  in  d o c to r a' r e a c t io n s  to  the 
t h r e a t  o f  m a lp r a c t ic e  l i t ig a t io n  S i. P a u l 
C o m p a n ie s  o l  S i P a u l ,  M in n , a  g ro up  lh a i 
c la im s  10 b r  th e  n a t io n 's  la r g e s t  m e d ic a l 
m a lp r a c t ic e  In s u r e r ,  r e c o r d e d  I )  m a lp r a c ­
t ic e  d a n a s  lo r  e a c h  104 d o c t o r i  u t IM * . a  f i g ­
u r e  lh a i ,  a lth o u g h  i l  h a t  f lu c t u a t e d  ih icu g h -  0>1 ih e  IM O 'a , i s  s u l l  a b u u i M  p e rc e n t h ig h e r  
th a n  It  w a i  a  d e c a d e  a g o  

D o c io n  c o m p la in  lh a i  p a t ie n t s  m i lo n g r r
I  r u n  Ih e m  a n d  a r e  a lw a y s  r e a d y  lo i o e  

S u l la  E n w ia n a l ly  D e v a a ia t la g  
E v e n  If  th e y  w a i .  m a lp r a c t ic e  s u m  c a n  be  

e m o t io n a l ly  d e v a s t a t in g . u l d  D r  M K h a r l A . 
g o e s , a g y n e c o lo g is t  w h o  p r a c t k c s  In  
M c L e a n , V a .

W h m  a p a i ie n t  t f r c id c i  lo  lu e .  “ I I  b e c o m e s  
a  h a ir e d , a  v in d i c t i v e  th in g ."  D r  R o sa  u l d .  
D o c to r i le e l lh a i  Ih e  f . s i k n i s  s u in g  w an t 
v e n g e a n c e  a t  m u c h  a i  l e u .b u t to n , h e  a d d e d . 
" I l ' a  a  m a i le r  o f , Y o u  sh o u ld  ro t In  h e l l sn d  
a l l  y o u r  la m i l y  m e m b e r !  s h o u ld  ro t w u h  
y o u . ' "  D r R o i l  u i d  

D r . R o sa  u i d  a  f r ie n d  w ho  a ls o  t i  a d o c to r 
w a a  s u r d  r r e m t l y ,  a n d  a lth o u g h  he w a a  v in ­
d i c a t e d .  Ih e  s u i t  p e rm a n e n t ly  a f fe c te d  h im  
a n d  h i t  p a r tn e r s  I t  'T u rn e d  • v e r y  w e l le d u -  
c a le d .  h a p p y  go - lu c k y  b u n ch  o f  g u y i  m m  p eo ­
p le  w ho  a r e  a lw a y i  n e r v o u s , lo o s in g  o v e r  
t h e i r  a h o u ld e r i . ' '  D r. R o sa  u i d ,  ' a n d  « lo o k  a 
t r e m e n d o u s  a m o u n i o u l o l t h e i r  f a m i l i e s  "

De D e v r a  M a r r u s .  a n  i n i e m i t l  «  p r iv a te  
p r a c t ic e  M  W a sh in g to n , u l d :  "W h a i a h a p  
p e n e d  Is  lh a i  w e  h a v e  a n ie n n a a  ou t fo r  pa- 
t lm t a  w ho  m ig h t  w e  u a  t h a t  d id n 't  h app en  

I lO y e a r s a g o "
D r M a t r u t  a a id  sh e  lo u n d  th is  p o i iu r e  

p a r l i e v la r t y  d t i h e a i l r  n in g  b e e  s o w  sh e  » m t  
In to  m e d ic in e  t h in k in g  i l  w a i  " a  n o b le  p ro le t-  
n o n "

P a i i e n u  h a v e  c h a n g e d  In  o th e r  w a y a  lo o , 
d o c to r s  a u c i l  T h e y  s a y  lh a i  ih e  g ro w in g  
c o n s- im e r m o v e m m i h a a  le d  p s n m i s  io  
th in k  th e y  c a n  d e r id e  lo r  ih e m a e lv e a  w h s t  
c a r e  la  n e e d e d , le a d in g  Ih e m  10 i r t a l  d o t  u r n  
aa le c h A K T in t t a i h e t  th a n  aa  h e a lr ia  

P a l ie n ia  h e a t  a b o u t m e d ic a l a d v in r r s  on 
le le v iu o n  o t  b y  r e a d in g  n e w ip a p e r s  and  
m a g a u n r s  a n d  t h m  t h s l k n j e  t h r u  d o c  l Of I ,  
th e  d n n n r a  s a y  In  a  f la t t o p  p o ll r e n d  o f le d

l i e  I I  -saga "  a tw  u l d .  a d d in g . " I  w en t to  th e  l i ­
b r a r y  a n d  go t bo o k s o n  k n l t r t l l l l y  a n d  I 
bo u gh t a la w  b o o k s ."  She e n d e d  u p  posng lo  
D a l la s  a n d  w n H in g a l i  m o n th s  fo r  a n  a p p o in t­
m e n t  w ith  a  h ig h ly  r e g a r d e d  e n d o c rm o lo g ls i.

•Y au  CooT  D ep e n d  a a  D w c lo ra '
" I  b u r n e d  th a t  I  h a v e  lo  g e t o che r o p in io n s , 

d o  t e t e a r e h .  a n d  th e n  m a k e  m y  ow n  in ­
fo rm e d  d e e i s i s n i . "  sh e  u i d  " Y o u  c a n ' l de ­
p e n d  un  Ih e  d o c io r t  lo  d o  I I  fo r y o u  I t  y o u 're  
no t a d e a p e r a ie  p e r so n  a n d  a g g r e s s iv e  and  
w r l l  e d u c a te d , y o u  • i l l  h a v r  t ro u b le . I I  yo u  
t r u s t  d o c t o r i  b l in d ly ,  y o u 'r e  g o in g  lo  lo se . 
Y o u  n e e d  b r a in s  a n d  m o n e y  a n d  a l i t t l e  b t l of 
p u s h a k t t  T h a i,  io  m e , i s  f r ig h te n in g ,"  

In c r e a s in g ly ,  m a n y  p a l ie n ls  w ith  te n o u a  
d i s e a s e s  l i k e  A ID S  s a y  th e y  f e e l th a t  th e y  
h a v e  w  m a k e  ih e m s e lv e a  a t w i l l  a a  in ­
fo rm e d  a s  ih e i r  d o c to r s  lo  b e  lu r e  a lary ge* 
th e  bees t r e a tm e n t  P e te r  S ta le y , a  N ew  
Y o r k e r  w i t h  Ih e  A ID S  v l i u l .  a a x f th a t  w h m  
h e  le a r n e d  h e  w aa  In f e e i r d  In  O c to b e r IM S . 
h e  Im m e d i a i r ly  go t h is  ow n  s u b s c r ip t io n  lo  
T h e  N ew  E n g la n d  J o u rn a l o f M e d ic in e  a n d  
Ih e  M o r b id i t y  a n d  M o r ia ln y  W e r t ly  R ep o rt, 
a  p u b b c a s io n  o f  th e  F e d e r a l C cm e ra  fo r  D is ­
r a t e  C e m ro l m  A t la n ta  

" M y  d o e io r  w aa  a n o th e r  r e s o u r c e  fo r  m e , 
l i k e  a n a e d le a l J o u rn a l."  M r  S la k y s a i d  

M r . S la le y  a d d e d , " T h e r e  a r e  c e r t a in ly  
h u g e  n u m b e r s  o f  A ID S  p a tte rn s  w ho  lea ih e  
d o c to r  c o n t r o l th e  e n t i r e  sh ow , b u t I  c o m d e r  
l h a i  d a n g e ro u s  l i n e r  m o a l d o c to r i  In  th is  
c o u n l r y  a r e  i r m b l r  A ID S  d o c io r t  "

The Lost

Relationships 
A re Impersonal

Doe io r-pa  t w i t  le la t lo n ih ip s  a r e  o f t  n  m 
c r t a u n t i y  im p tu o n a l in  p re p a id  h r a l ih  
p la n t ,  l i k e  h e a lth  m a in te n a n c e  o r g a m u t  ton t. 
a c c o r d in g  to  bo th  d o c to ra  a n d  p a t ie n t s  

D r P a u l  B e a rm a n . th e  d i r e c t o r  o f  u rg e n t 
c a r e  a i  p a r k  N Ic o i le l t  M e d ic a l C e n te r  tn M in ­
n e a p o lis , w h ic h  c a r e s  (o r p a t ie n t s  s e r v e d  b y  
H M O .’*, a a id  what d o c to r  in  th e s e  g ro up s  
" h a v r  to  d e a l w t ih  p a i ie n u  m o re  ra p M ly  
th a n  la c o m fo r ta b le ."

"T fce  a b i l i t y  to  h a v e  th e  u m e  k in d  o f c a r ­
in g  r tU t k x u h jp .  I  th m *  th a t ’s  g o n e ."  h e  a a id  
" T h e r v  la  th e  fe e lin g  th a t  y o u  c o u ld  )u s i re ­
p la c e  o n e  p h vM c ia n  w ith  a n o th e r a n d  th a t ’s  
u n fo r tu n a te . A  k n  o f th e  r e a l ly  fuw d  d o c to rs  
f e e l b o d ."

L o n g  R e la t io n sh ip *  A re  R a re  
D r . J o h n  J B a r to n , a  p ro fe s s o r  a n d  th e  

c h a i rm a n  o f  the d e p a r tm e n t  o f o b s te t r i c s  a nd  
g y n e c o lo g y  a i I l l in o i s  M a s o n ic  H o sp ita l in  
C M e j^ o . u l d  lh a i  p re p a id  m e d ic a l p la n s  
" a e v e r e d  th e  d o c to r  p a t ie n t r e t a tm o iM p "  
B e c a u s e  lo n g  t e rm  r e la t io n s h ip s  w ith  p a ­
t ie n t*  a r r  b e c o m in g  i r x i r a a in t y  r a r e ,  m a n y  
d o c to ra  u y  th a t th e y  a r e  b e c o m in g  a c u te ly  
c o n s n o u i  o f ih e ir  o » n  n e e d s  to  h a v e  fre e  
l im e  (o r t h e m s e lv e s  a n d  to  sp e n d  w ith  Ih e ir  
f a m ib e s  S om e a r r  In c r e a s in g ly  r e lu c ta n t  to  
m *V e  t h e m s e lv e s  ro u t in e ly  a v a i la b le  to  pa 
i l r n u

D r R t n s s a i d h e r e c e n t ly g a s e u p i h e p r a c *  
t i r e  o f o i n i r K i c s b e r a u v e h e  w a n te d  m o re  o l 
a  p e r s o n a l l i f e  A lth o u g h  h e  is  e m b tn e r e d  b y  
th e  m a lp r a r t k e  c r i s i s  »n o b s te ir t c s .  h e  in  
s l s ie d  t h a t  th a t a lo n e  w o u ld  not h a v e  d r iv e n  
h im  ou t o f  th e  b u s in e s s  o f d e l i v e r in g  b a b e *  

"W h e n  I  look b a c k  a t w h a t I  d id  b e fo re . I 
u y .  'H ow  d id  I e v e r  l i v e  l ik e  ih a t v  "  h e  s a id  
"P e o p le  re sp e c t  m y  e v m in g t  now  B e fo e e .n o  
m a t te r  h o w  e d u c a te d  m y  p a t k n t i  w e re  i f  
Ih r y  h a d  a  l i t t le  p ro b le m  th e y  OkJ not fe e l b a d  
•bm * b o th e r in g  y « a i"

WtMAMktf M« tMMHi M il
M a g a u r a n  w i l l  no i h a v .  p e r s o n a l ra ta l.o o-  
ah lpa w ith  h la  p a t ie n ts . B u t h »  u U .  "T h *  n foa 
th in g  a b o u l it  i s  lh a i  w h m  y o u r  a h l l t  la  e-rer, 
y o u r  a h lf l la  o v e r ."

The Result*

Image of Medicine 
As Just a Business

M e d k a l e t h l c l t t s  u y  th a t  a d v e r t i s in g  b y  
In d i v id u a l d o c to r s  h a t  r t in t o r  r e d  Ih c  Im jirca-  
am n lh a i  D ie  p r a c t ic e  o l m e d ic in e  h a s  be ­
c o m e  J u t l a n o th e r b u t ln e a i .  T h e  A m e r ic a n  
M e d ic a l A a u x la t lo n  re  p o r t I  lh a i  l<  p r r r m l  
o l d o c io r t  a r e  a d v e r t i s in g  fo r  p a n e n ts  a n d  
lh a i  m o re  th a n  24 p e rc e n t o f  d o c to r s  In  gen- 
e r a l a n d  la m i l y  p r a c t ic e  a r e  d o in g  io  

A d v c r l l i l n g  " la  u n d e rm in in g  Ih e  d o c to r  p a ­
t ie n t r e la t io n s h ip ,"  s l i d D f ,  L a w re n c e  J  H e l­
to n , a n  e ih i c m  w l lh  Ih e  B io e th k t  C on su lts-  
lio n  C ro u p  m  B e rk e le y . C a l i f . w ho  h a i  mud- 
le d  p h y s ic ia n  a d i c r l i t i n g  B u y in g  m e d ic a l 
c a i e  b e g u n  lo  lo o k  l i k e  " g o in g  r u l  a n d  b u y i r  : 
a  n ew  n r  u s e d  c a r  r a t h e r  ih a n  g o in g  lo  a  fh y-  
a ic ia n  a n d  b em g  s u r e  lh a i  h e  o r  ih e  la  th e r e  
fo r  y o u r b e s t  in i e r r t i a , "  D r . N r l io n  a a id

L ik e  F in d in g  a n  A u la  R e p a ir  Shop 
In  s u c h  a  s e l l in g , " I I  I s  q u ite  l e a w t a b k  a i 

u i n e t  fo r  p ro s p e c t iv e  p i n m i a  io  w un d e r I f  
ih e  d o c to r  la  i r y m g  lo  r u n  u p  th e  m e le r , "  h e  
U K )

Som e d o c io e a , l ik e  D r T o s t ,  r e a d i ly  a d m it  
lh a i  ih e  p r a c i ic e  o f m e d ic in e  i t  b e c o m in g  
m u c h  m o re  o f  a  b u s in e s s  P a t k n t t  took a i 
f in d in g  a  d o c to r  l ik e  th e y  lo o k  a l f in d in g  a n  
a u lo m o b i le  r e p a ir  shop , h e  s a id  " Y o u  II g o to  
a  c a r  d e a k r  u n t i l h e  s c r a t c h e s  y o u r  c a r  a n d  
th e n  y o u ' l l Im d  a n o ih e r ."  Iw  la id  

B u i p a iw m i  u y  th e y  a r e  i n c r e i i l n g l y  c o n ­
c e r n e d  a n d  b i l l e r  a b o u t w h a t ih e y  se e  aa d o c ­
to r ! '  e x c e s s iv e  In te r e s t  in  ih e  b o t to m  lin e . 
T h e y  r e a m !  n  w h m  d o c io r t  a t k  fo r  p a ym e n t 
b e fo re  th e y  w i l l  d o  a n  e tp e n a lv e  p ro c e d u re , 
l i k e  a  m a g n e tic  re so n a n c e  Im a g in g  s c a n . 
T hey  a l t o  re-wn l Ih e  l im e  ih e y  sp e n d  w a i t in g  
In  d o c io r t '  o f f ic e s  t o  lh a i  ih e  d o c to e  c a n  b e  
a s s u r e d  lh a i  no In c om e  I t  lo t i  th ro u g h  f a i lu r e  
lo  s c h e d u le  a p a l lm i .

L i la  B u ck  tin , a  C o n n e c t ic u t w o m a n  w ho  
h a a  sp e n t ih e  p a n  tw o  y e a r s  s t r u g g l in g  w u h  
d o c to ra  lo  g e l th e  c a r e  t h e  w a n te d  fo r  h e r  
h u s b a n d , w h o  re c e n t ly  d ie d  o f c a n c e r ,  u  e sp e ­
c ia l l y  b i l l e r  a b o u l ih e  m o n e ta r y  a ip e c i  o f Ih e  
d o c to r- p o ik n i re la t io n s h ip  She f e l l  th a t th e  
d o c io r t  d id  nos s e em  io  c a r e  a b o u l h e r  h u s ­
b a n d  T h e  d o c to r s  " n e v e r  c a l l  y o u  a n d  a tk  
how  is  h e  d o in g ."  sh e  u i d

‘ R e a lm  a f  a  M e d ic a l In d u s t r y 1 
" Y o u  h a v e  lo  d o g  Ih e m  a ro u n d  lo r  d a y a  

s o m e t im e s ."  lo  g e t a n a w t  ra  lo  q u e s t i o n .  M  a 
B u c k lin  u i d  "M  s g o s im  in to  th e  r e a lm  o l a 
m e d ic a l in d u t i r y  o r b u t ln e i a  r a t h e r  ih a n  
d e a l in g  w ith  h um a n  l i f e . "

A l one  p o in t . M l  B u c k lin  u i d ,  ahe  h a d  lo  
a i ia n g e  a n d  p a y  a  ro u n d  s r ip  I r r  o f U00 fo r 
a n  a m b u la n c e  lo  la k e  h e r  h u ib a n d  a h a l l  a 
m ile  d o w n  th e  ro a d  to  a d o c to r w ho  n e e d e d  to  
do  a s im p le  p ro c e d u re  th a t  lo o k  l i v e  m in u te s  
T he d o c to r r e l u u d  to  c o m e  io  s e e  h e r  h u s ­
b a n d  a t h om e . M s  B u c k lin  s a d .  a d d in g  ' I l ' a  
so  in h u m an e  Y o u  le e l l i k e  a  c o m m o d ity , lik e  
i w a y l o r d o r i o r n u m a k r a l i v i n g  "  

P h j t k l a n s  l ik e  l l i e  W a th m g im  in te rn is t  
D r. M s r r u t ,  mho s a y  th e y  w m i im o  m e d ic in e  
l o h s v r  lo n g  t e rm  p e r s o n a l r e s l lw n s h ip a  w llh  
p s n m i s .  a i r  c h i l le d  b y  ih e  t u r n  th a t d o c to r , 
p a n r n i r c U n o m h ip t  h a e e  ta k e n  'W h e n  yo u  
s i a i i o u i a s  id e a l i s t ic  a t  I w t t ,  l i ' t  h a r d  n o c io  
b e  d i s i l lu s io n e d ,"  "i- M a r r u s  u i d

Lm - Rwapwci Bacauta. . .
The  y  p ro  In  h lo r  B io  m o o a y  

T h a y  la d e  r ip p o rV o o n cw cn / ln to co a l 

T h a y  d o n l  t a k a  b m a  lo r  p a ita n ta  

I  h a v a  h a d  a  b a d  p a r a o n a l a ip a r fo n o a

More Rwopnct Bacauu. . .
Th a y  era m ora oducotoddoow iodgoablo

I'm  ofdarfl naad lham  m ora now 

Th ay  a n  doing a g60d t» r.« r Job 

Thay hav« m ora pratluraa/chatlongui

t h e  A m e r ic a n  M e d ic a l A s so c ia t io n , ih e  
k a d in g  v o te r  o f A m e r ic a n  d o c to r s , r t m i l n s  
o n e  o l  I l k  n a lIo n 's  m o a l p o w e r fu l p o li t ic a l 
lo b b ie s  B u t In  r e c e n l y e a r s  ih e  p o li t ic a l In f lu ­
e n c e  o f  o rg a n iz e d  m e d ic in e  h aa  b e e n  e b b in g  
a a  II la  c h a l le n g e d  b y  c o n s u m e r  g r o u p s  and  
f r a g m r n ic d  b y  n v a l f k a  b e tw e e n  m e d ic a l 
s p e c ia l t ie s

F o r  m u r h  o f  l i s  IS J  y e a r  h is to r y , the 
A M A  spoke  fo r  A m e r ic a n  d o c to r s  B u t th e  
C h lc a g ia b e s e d  o rg a n iz a t io n  h a s  b e e n  c o m ­
p e t in g  w u h  a  g r o w in g  c h o r u s  o f v o te r s  re p re ­
s e n t in g  m e d k a l s p e c ia l t ie s ,  m a n y  o l w h ic h  
h a v e  c o m p e t in g  In te r e s t s .

T h e  m e d k a l  a a s o c ia l ton  e n ro lle d  m ora  
ih a n  71 p e t t e m  o f ih e  n a t io n 's  717,000 p h y s i­
c ia n s  in  Ih e  U n ite d  S t a le s  m  IK 1 . b u t  to d a y  
m o re  d o c to r s  a r e  Jo in in g  s p e c ia l ly  g ro up s  
w lih o u l Jo in in g  Ih e  A  M  A  O n ly  17 p e rc en t o f 
th e  S M .to e  p h y i k i a n i  n ow  b e lo n g  lo  th e  a s ­
s o c ia t io n .

T h e  o rg a n is a t io n  r e m a in s  " s o m e th in g  o f 
a n  *44 pound  g o r i l la  b e c a u s e  o f l i t  m on ey , 
c a m p a ig n  com  r ib u i to n s  a n d  a b i l i t y  to  c o ll on 
u s  n e tw o rk  o f p h y s ic ia n s  a l  ih e  g r a s t i o o i i  la  
w o rk  ih e ir  w i l l  on  C o n g r e s sm e n ."  s a id  John 
K  I g c lh a n ,  r d r io r  o l H e a lth  A l la r r s .  a |oum al 
o l h e a lth  p o lic y

I h e  A M  A  u i d  IK  p o l i t ic a l a rm . ih e  
A m e r ic a n  M e d k a l p o l i t ic a l a c t io n  c o m m it ­
te e . g a v e  U  < rm llm n  io  C o n g re s s io n a l eondl- 
d a i r a  in  IM 7 - IH I. ih e  t h ir d  h ig Jw t l a m o n g  a l l  
p o l i l i t a l  a c t io n  c o m m i t l r r t

B u i "w h e n  ih e  A M  A  g e ls  tw o  a f ig h t w u h  
Ih e  C o n g re s s  a n d  s i a i r  k g i i l a l u r r i  o v e r  tu g  
Is s u e s  th e  k g l i l i t o r s  don  i h i v e  In  p a y  a s  
m u c h  a l im iM A  io  I l k  A M A  a s  ih e y  d id  74 
y e a r s  a g o "  U t d  D r R o b e r t  J B len don , w ho 
h e a d s  Ih e  h e a lth  p o lic y  a n d  m an a g em e n t d e ­
p a r tm e n t  a l ih e  H s r v a i d  S choo l o l P u b l ic  
H e a lth  in  B o s to n

13%

15%

13%

1 1 %

W hen  T ru m a n  p u sh e d  a r u l  w o o l h e a lth  In ­
s u r a n c e  p ro g r a m  in  ih *  I HO T , th e  m e d k a l  
a s s o c ia t io n  oppo sed  H u  g o v e rn m e n t  In t e r ­
fe r e n c e  W llh  m e d ic in e . T h e  p ro p o sa l d i e d

B u i la s s  y e a r ,  w h en  C o n g re s s  w a s  d e b a t in g  
a  re v r s n d  M e d ic a r e  p a ym e n t s y s t e m  fo r  phy- 
a k la n a ,  o rg a n iz e d  m e d ic in e  d id  nos sp e a k  
w lih  o rw  v o ic e .

T h e  A m e r ic a n  C o lle g e  o f  S u rg e o n s , w hoaa  11,444 m e m b e r s  s to o d  lo  lo s e  in c o m e  fro m  
ih e  s y s te m .o p p o s e d  H Ir o m  ih e  o u t s e t  On Ih e  
o ch e r s id e  w e r e  Ihoae  w ho  w o u ld  b e  p a id  
m o re , Ih e  d o c to r s  w ho  d e l i v e r  p r im a r y  c a r e . 
In  ( a c t . th e  w h o le  Id e a  a i t  I n l i la ie d  b y  th e  
A m e r ic a n  S o c ie ty  o I In t e r n a l M e d ic in e , a  
g r o u p  o f  In t e r n a l m e d k in c  s p o  u I n i s .  T he  
A m e r ic a n  A c a d e m y  c/ F a m i ly  P h y a k la n a  
a ls o  en do r n d  “  - rh o k h c a n c d ly . T h e se  d o c ­
to r s  w i l l  g a in  u i d e i  -*w n  w iy  a d o p te d  t y v  
s cm .

G e n e ra l l u g p i r l  foe She P la a
T h e  a s s o c ia t io n  s u p p o r te d  ih *  s y s t e m  la  

g e n e r a l
D r . J a m e s  S Todd , ih e  m e d ic a l a s s o c ia ­

t io n 's  s e n io r d e p u ty  e t c c u i l v e  v ic e  p re s id e n t , 
c u e d  • s u r v e y  o f  se ru o r C o n g r e s s io n a l t u f f  
m e m b e r s , c o n d u c t td  b y  Ih e  V i r ih l in  G ro u p  
In  M c L e a n . V a , (h a t r a t e d  ih e  A  M  A  am o n g  
ih e  f iv e  m o i l  r l l e c i i v e  lo b b y in g  g r o u p s  "T h e  
p e rc e p t io n  lh a i  ih e  A  M  A .'a  p o w e r U  w a n in g  
I l  Ih e  s h e e r  m a g n itu d e  o l m o re  d iv e r s e  
Is s u e s  lh a i m a k e s  n  Im p o a a lb k  io  h a v e  e q u a l 
im p a c t  on  a l l  o f th e m ."  D r . T o d d  t a  id .

D r . W i ll ia m  L  R op e r, d r p u ly  d i r e c t o r  e t  
d o m c a ik  p o lk y  m  th e  B u sh  A d m ln i i l r t l lo n  
a n d  a fo rm e r  h e a d  e t Ih e  H r a l ih  C a re  F in a n c ­
in g  A d m in i t i r a l lo n , a g re e d  "T h e  A M .A . Is 
a n i l th e  p la y e r  as i* r  I k M , "  h e  u i d  -W*-.--! 
h a s  c h a n g e d  I I  nos U sn f lo s in g  p ow e r b u s  Ih . 
s p e c ia l ly  s o c ie t ie s  h a ve  g a e w d  j- vw er "

P o rp n o la p o  s a y in g  B u y
r o s p o c to d  ( J o iso c i m o ra , 
fo a a  o r  oCxx it m o  a a m a  
n a  th o y  c k f  10  yw ara  a g o .

n a c p o c c fo n ra  w a r a  H um  a s k n d  w h y  Ih e y  
i itp e c io d  d ocio cs m o ra  o r l a t a  t h a n  Ih o y  uvod io

2h%

1 T%

(5%

20%

B a s a d o n  to tsphon s v e tc v iew a  u i h  1.100 aduXa n a lq m n d a  Duong Jan u a ry  a n d  F eb ru a ry  1444, 
c o n d u c io d  b y  GaXup for tho Am oncan  M o d c a l A ssn c la kon .

rw iw .  1 w« I m  I s  m  i w  n w u w  vr l i e n  i ■ >

A.M.A. Is Splintered by Challenges
B y  u A W R E N C E  K . A L T M A N



I n s u r a n c e  c r is is  a h e a d ?

H o u s e  p a n e l s e e s  S & L - lik e  w a r n in g  s ig n s ,  u r g e s  b e t t e r  r e g u la t io n  o f  in d u s t r y

By JANET ASCHKENASY 
Journal oi Commerce

A House subcom m ittee report 
on insurance insolvencies, a pet proj­
ec t of Rep. John Dingell, D-Mich., 
p o rtrays the insurance industry as 
repeating som e of the erro rs of sav­
ings and loan companies.

The report, titled "Failed  P ro ­
m ises,” finds no evidence of a  crisis 
im m ediately threatening the exist­
ence of the property /casualty  indus­
try .

At the sam e tim e, “ the sam e early 
w arnings of potential d isaster a re  
abundantly evident, as they w ere five 
y ea rs  ago in the thrift industry," the 
repo rt asserts.

“ If such warnings a re  not heeded, 
the insurance industry and the nation 
could face a solvency crisis rivaling 
the savings and loan situation,” it 
s ta tes . The report goes on to point 
out w eaknesses in the present system  
of s ta te  solvency regulation.

T he 76-page report is the product

of the House Energy and Com merce 
Subcom m ittee on Oversight and In­
vestigations, chaired by Dingell. It is 
a  strongly worded docum ent that be­
com es particularly biting in dealing 
with such insolvencies as Mission In­
surance Co., Integrity  Insurance Co., 
T ransit Casualty and Anglo-Ameri­
can Insurance Co.

Frequently used a re  such term s as 
“ colossal m ism anagem ent,” “ aban­
doning ship” and "giving aw ay the 
(underw riting) pen.”

David F arm er, vice president for 
federal affairs a t The Alliance of 
A m erican Insurers, Washington, said 
F riday  that while he had yet to see 
the docum ent, "m y understanding is 
that this is a study of four insolven­
cies. You can’t really paint the s ta te  
solvency m echanism  with such a 
broad brush.”

“ The num ber of insurance insol­
vencies is quite sm all com pared to 
the num ber of S&Ls that have gone 
under,” added Alliance official Tom

O’Day. "The m agnitude of the two 
problem s a re  ju st like night and 
day.”

Still, the Dingell report ta rg e ts  an 
April 1969 study by the National Asso­
ciation of Independent Insurers, Des 
Plaines, 111., showing that the num ber 
of com panies designated for regula­
tory attention by insurance com m is­
sioners m ore than quadrupled in the 
past 10 years.

Nearly half the nation’s 150 insur­
ance insolvencies since 1969 occurred 
within the past five years, it says. 
And nearly  half the $2.2 billion in in­
surance com pany assessm ents used 
to cover those costs through sta te  
guarantee funds from 1969 to 1967 
was assessed in 1967 alone.

The Dingell report m akes no re ­
com m endations a s  to how the prob­
lem of failing insurers should be ad­
dressed, but hearings l.ave been 
scheduled M arch 12 and 19 to con­
tinue the fact-finding process, a c ­
cording to Jac k  Chesson, counsel to 
the House oversight subcom m ittee.



ALEUT PLAZA
4000 OLD SEWARD HWY., SCITE 203 
ANCHORAGE, ALASKA99503 
(907)563-3414

February 13, 1990

Representative Dave Donley, Chairman 
Labor and Commerce Commiitee 
House of Representatives 
State of Alaska 
PO Box V
Juneau, Alaska 99811

I V T T j O  A  M edical In d e m n i ty
-I*  1  1  C o rp o ra t io n  o f  A lask a

Dear Chairman Donley:

I testified in front of the House Labor and Commerce Committee and was requested to 
submit my comments in writing. Please share this written testimony with the other 
committee members.

Chairman Donley and Committee members, I am Mary Pierce, Executive Director of MICA. 

CSHB334 - Requiring insurance of outstanding judgement.

We wanted to make a few brief informational comments on this bill. We, like all insurance 
companies, have underwriting requirements to write physicians. We do gather previous 
claims experience and our Underwriting Manager and the Underwriting Committee may not 
cover an applicant based upon that experience. In other words, wc do not offer insurance 
coverage to all applicants. I f  this bill is passed wc wanted the committee to know that 
physicians with an outstanding judgement may not be able to procure coverage and 
therefore not able to practice.

CSHB336 - Medical Malpractice Advisory Panels.

We 'feel strongly that if current Medical Malpractice Advisory panels are to work they 
need to be comprised of experts, more importantly specialists who can understand the 
technical medical procedures and make assessments that offer the judge and both parties 
accurate medical conclusions.

We fight now to obtain the appropriate physicians specialist on a panel. It does no good 
whatsoever to have a family practitioner on a panel where we have technical complications 
involving an orthopedic procedure. Wc feel that adding lay people to this panel would not 
make it any better. In fact, the time the panel would need to review a case would increase 
as the physicians would have to educate the lay people.

Wc ask you to not further dilute the credibility of the panel but in fact maintain it as an 
"export" advisory panel membcred with medical experts. Wc suggest that lay people have 
a place in the system and that is on die jury. I f  you must put a lay person on the panel to 
make sure the doctors play straight then please make them non-voting members on these 
highly technical issues.



Medical Indemnity Corporation of Alaska

CSHB337 • Mandatory insurance requirements for hospitals.

Our comments here are similar to H»Vt34. We do have underwriting requirements for 
hospitals. We are concerned since we are the only company offering coverage in the state 
to the rural hospitals that we may not chose to underwrite a hospital. We want the
committee to understand that we are unwilling to compromise our standards because the
strength and stability of those standards allow us to continue in business. We are not 
interested in becoming a substandard market or acquiring risks that may lead to our 
insolvency. It is our commitmc i t  to be here to write malpractice for the majority.

HB349 - Money from Medical Malpractice Revolving Loan Fund.

This fund was established to fund the operations of MICA. We have borrowed from i. twice
and have an outstanding balance M 52,402,286 on the first note and S800.000 on the
second note. This fund has been important to us both in our original capitalization and 
also as surplus. This surplus is critical when being reviewed by reinsurers because it
helps add stability to our small company. Needless to say, we are concerned about any
depiction to the fund.

HB350 • Matching Fund.

We arc certainly supportive of the concept of a matching fund. We do have some questions 
regarding this in legislation.

First of all, I believe I understand tire intent of the formula but for the life of me, I can't
get it to work. Perhaps someone can explain it to me.

Wc are also curious as to a definition of the term "rural" as it applies to the bill.

Finally, we have some concerns i f  we arc to administer this fund.

1) The first is a potential restraint of trade problem that might occur by a
physician with another carrier being denied access to die fund. It is at the very
least a potential conflict of interest.

2) Secondly, if we do administer it we are concerned with the increase in 
administrative costs to us. Our question is therefore one of developing a budget 
and receiving compensation to administer the fund.

Again, we don't disagree in concept to the idea of a matching fund but do have questions 
regarding the mechanics.

Thank you for your time. I will be happy to answer any questions.

S incere ly ,

N
E x e c u t iv e  D i r e c to r



HOUSE LABOR AND COMMERCE COMMITTEE
A L A S K A  S T A T E  L E G I S L A T U R E P . O .  B O X  Y ,  J U N E A U  9 9 8 1 1
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(907) 465-3892
• • ,  / ’

F e b r u a r y  6 ,  1990

M E M O R A N D U M

To :  Members ,  House L a b o r and  Commerce C o m m i t t e e
'I

From:  R e p r e s e n t a t i v e  Dave D o n l e y ,  C h a i r
House L a b o r  and  Commerce C o m m i t t e e

Re: P r o p o s e d  CS f o r  HB 336
Work  O r d e r  # 6 - 1 3 1 6 E ,  b y  F o r d ,  d a t e d  2 / 6 / 9 0

The p r o p o s e d  CS f o r  HB 336 makes t h e  r e p o r t  o f  t h e  m e d i c a l  m a l p r a c t i c e  a d v i s o r y  
p a n e l  a d i v s o r y  o n l y ,  p r o h i b i t i n g  i t  f r o m  b e i n g  a d m i t t e d  as  e v i d e n c e  e x c e p t  f o r  
d e t e r m i n i n g  an a w a r d  o f  c o s t s  o r  a t t o r n e y  f e e s .  The CS f u r t h e r  p r o v i d e s  t h a t  
members o f  t h e  p a n e l  may n o t  be  e x a m in e d  as  w i t n e s s e s  on  t h e  c o n t e n t s  o f  t h e  
r e p o r t .

A r g u m e n t s  i n  s u p p o r t  o f  t h e  p r o p o s e d  CS a r e  o u t l i n e d  i n  a l e t t e r  i n  members  
f i l e s  f r o m  a t t o r n e y  Dan H e n s l e y  and i n  t e s t i m o n y  o f f e r e d  d u r i n g  t h e  November  
3 0 ,  1989 h e a r i n g  o n  HB 336 i n  A n c h o r a g e .

d d / y b s 9 0
b / h b 3 3 6 - l

< S 5
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TELEPHONE (007) *76-1101 
FAX:(007) *77-4064

V l g  F o x

R e p .  D a v e  D o n l e y ,  C h a i r m a n  
L a b o r  a n d  C o m m e r c e  C o m m i t t e e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P . O .  B o x  V  (MS 3 1 0 0 )
J u n e a u ,  A l a s k a  9 9 5 1 1

R e :  H o u s e  B i l l  N o p . 3 3 4 .  3 3 6 .  3 3 7 .  3 4 9  a n d  3 5 0

D e a r  R e p r e s e n t a t i v e  D o n l e y :

I  h a v e  r e v i e w e d  s e v e r a l  h i l l s  p e n d i n g  i n  t h e  L a b o r  a n d  
C o m m e r c e  C o m m i t t e e  w h i c h  a d d r e s s  i s s u e s  c o n c e r n i n g  m e d i c a l  
m a l p r a c t i c e  i n s u r a n c e  a n d  m e d i c a l  m a l p r a c t i c e  l i t i g a t i o n .  A s  a n  
a t t o r n e y  w h o  r e p r e s e n t s  p l a i n t i f f s  i n  m e d i c a l  n e g l i g e n c e  c a s e s ,  I  
am v e r y  p l e a s e d  t o  s e e  t h a t  y o u r  c o m m i t t e e  i s  t a k i n g  s t e p s  t o  
a d d r e s s  t h e  r e a l  p r o b l e m s  i n v o l v e d  i n  t h e  m e d i c a l  i n s u r a n c e  
" c r i s i s "  —  t h a t  i s ,  a v a i l a b i l i t y  o f  i n s u r a n c e  a n d  a c c e s s  t o  t h e  
j u s t i c e  s y s t e m .  W h a t  a  r e f r e s h i n g  a p p r o a c h  w h e n  c o m p a r e d  t o  s o m e  
p r i o r  l e g i s l a t i v e  a t t e m p t s  t o  s o l v e  t h e s e  p r o b l e m s  b y  r e d u c i n g  o r  
e l i m i n a t i n g  t h e  r i g h t s  o f  i n j u r e d  v i c t i m s  o f  n e g l i g e n c e .

I  d o  h a v e  s o m e  m i n o r  s u g g e s t i o n s  c o n c e r n i n g  s o m e  p o r t i o n s  o f  
t h e  b i l l s  w h i c h  a r e  a d d r e s s e d  b e l o w .  H o w e v e r ,  p l e a s e  u n d e r s t a n d  
t h a t  I  w h o l e h e a r t e d l y  s u p p o r t  t h e  i n t e n t  o f  t h i s  l e g i s l a t i v e  
p a c k a g e .

H o u s e  B i l l  3 3 4 ,  w h i c h  r e q u i r e s  p r o f e s s i o n a l s  t o  o b t a i n  
m a l p r a c t i c e  i n s u r a n c e ,  i s  a  s t e p  i n  t h e  r i g h t  d i r e c t i o n  I n  m y  
v i e w .  H o w e v e r ,  l  a m  c o n c e r n e d  t h a t  t h e  b i l l ,  a s  p r e s e n t l y  
d r a f t e d ,  d o e s  n o t  r e q u i r e  l i a b i l i t y  i n s u r a n c e  u n l e s s  t h e  
p r o f e s s i o n a l  h a s  h a d  a  j u d g m e n t  e n t e r e d  a g a i n s t  h i m  o r  h e r .  T h i s  
e x c e p t i o n  r a i s e s  t w o  q u e s t i o n s .

l a w  o r n c e s

Y
L. A M E S  LUCE A PROfCtSIONAL CORPORATION

OA N  A. H E N S I C Y  IOI6 WCBT SEVENTH AVENUE

A N C H O R A O E ,  A L A S K A  9 0 5 0 1

F e b r u a r y  5 ,  1 9 9 0
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F i r s t ,  a  p r o f e s s i o n a l  w h o  h o l d s  h i m s e l f  o u t  t o  t h e  p u b l i c  a s  
c o m p e t e n t  i n  a n  a r e a  s h o u l d  b a c k  t h a t  r e p r e s e n t a t i o n  w i t h  
i n s u r a n c e ,  r e g a r d l e s s  o f  w h e t h e r  h e  o r  s h e  h a s  b e e n  t h e  s u b j e c t  
o f  a  n e g l i g e n c e  j u d g m e n t .  S e c o n d ,  a l t h o u g h  t h i s  e x c e p t i o n  w a s  
a p p a r e n t l y  d e s i g n e d  t o  f o c u s  o n  t h e  p r o f e s s i o n a l  w i t h  a  " t r a c k  
r e c o r d "  o f  n e g l i g e n c e ,  i t  d o e s  n o t  a p p e a r  t o  a p p l y  t o  t h e  
p r o f e s s i o n a l  w h o  m a y  h a v e  s e t t l e d  a  s e r i e s  o f  n e g l i g e n c e  c l a i m s  
s h o r t  o f  t r i a l  t o  a v o i d  a  n e g l i g e n c e  j u d g m e n t .  D e s p i t e  t h e s e  
c o n c e r n s ,  I  s t r o n g l y  u r g e  t h e  p a s s a g e  o f  s o m e  l e g i s l a t i o n  
r e q u i r i n g  m a n d a t o r y  l i a b i l i t y  i n s u r a n c e  f o r  p r o f e s s i o n a l s .

H o u s e  B i l l  3 3 6  m a k e s  c h a n g e s  i n  t h e  m e d i c a l  m a l p r a c t i c o  
a d v i s o r y  p a n e l  l a w  p r e s e n t l y  o n  t h e  b o o k s .  T h e  i m p o r t a n t  
m o d i f i c a t i o n s  a r e  t h e  i n c r e a s e  i n  t h e  s i z e  o f  t h e  p a n e l ,  t h e  
a d d i t i o n  o f  n o n - h e a l t h  c a r e  p r o v i d e r s  t o  t h e  p a n e l ,  a n d  a  c h a n g e  
i n  t h e  p r o h i b i t i o n  o n  d i s c o v e r y  i n  l i t i g a t i o n  p r e s e n t l y  w r i t t e n  
i n  t h e  l a w .

T h e r e  i s  a n  a d d i t i o n a l ,  s i g n i f i c a n t  p r o b l e m  w i t h  t h e  p a n e l  
s t a t u t e  w h i c h  i s  n o t  a d d r e s s e d  b y  t h i s  b i l l .  T h a t  p r o b l e m  i s  t h e  
u s e  t o  w h i c h  a  p a n e l  r e p o r t  m a y  b e  m a d e  i n  c o u r t .  S e v e r a l  
p h y s i c i a n s  w h o  t e s t i f i e d  a t  t h e  r e c e n t  c o m m i t t e e  h e a r i n g s  b e l i e v e  
t h a t  t h e  r o l e  o f  t h e  p a n e l  i s  o n l y  t o  a d d r e s s  " b i o l o g i c a l "  
i s s u e s ,  w i t h o u t  r e g a r d  t o  t h e  i m p o r t a n t  l e g a l - m e d i c a l  i s s u e s  
r a i s e d  i n  t h e  l i t i g a t i o n .  M o r e o v e r ,  m a n y  p h y s i c i a n s  w i t h  w h o m  I  
h a v e  s p o k e n  p e r s o n a l l y  b e l i e v e  t h a t  t h e i r  r o l e  a s  p a n e l  m e m b e r s  
i s  t o  " e d u c a t e  t h e  j u d g e "  r a t h e r  t h a n  t o  p r e p a r e  a  r e p o r t  f o r  u s e  
b y  t h e  t r i a l  j u r y  i n  d e c i d i n g  t h e  c a s e .

N e v e r t h e l e s s ,  u n d e r  p r e s e n t  l a w ,  a  p a n e l  r e p o r t  m a y  b e  
i n t r o d u c e d  i n t o  e v i d e n c e  a t  t r i a l  w i t h o u t  t h e  m e m b e r s  o f  t h e  
p a n e l  a c t u a l l y  t e s t i f y i n g .  I n  a d d i t i o n ,  t h e  A l a s k a  S u p r e m e  C o u r t  
h a s  h e l d  t h a t  a n  e x p e r t  a d v i s o r y  p a n e l  r e p o r t  m a y  b e  u s e d  a s  t h e  
b a s i s  f o r  s u m m a r y  j u d g m e n t  a g a i n s t  a  p a r t y .  K e n d a l l  v .  S t a t e , 
6 9 2  P . 2 d  9 5 3 ,  9 5 5  ( A l a s k a  1 9 8 4 ) .  F i n a l l y ,  u n d e r  p r e s e n t
a d m i n i s t r a t i v e  r u l e s ,  a l t h o u g h  t h e  c o u r t  a p p o i n t s  t h e  e x p e r t  
a d v i s o r y  p a n e l ,  o f t e n  o v e r  t h e  o b j e c t i o n  o f  a  p a r t y ,  a  p a r t y  w h o
w i s h e s  t o  h a v e  a  m e m b e r  o f  t h e  p a n e l  t e s t i f y  a t  t r i a l  ( e i t h e r  t o
s u p p o r t  t h e  p a n e l  r e p o r t  o r  t o  e x p o s e  f a l l a c i e s  i n  t h e  r e p o r t )  
m u s t  p a y  f o r  t h a t  physician's deposition and a p p e a r a n c e  a t  t r i a l .

I f  t h e  p u r p o s e  o f  t h e  p a n e l  p r o c e e d i n g  i s  t o  p r o v i d e
" s c r e e n i n g "  o f  c a s e s ,  i t  i s  s u p e r f l u o u s .  C o m p e t e n t  p l a i n t i f f ' s  
l a w y e r s  s c r e e n  d i f f i c u l t  m e d i c a l  n e g l i g e n c e  c a s e s  p r i o r  t o  f i l i n g  
t h e m .  T h e  h i « ~ h  c o s t s  o f  p u r s u i n g  a  m e d i c a l  n e g l i g e n c e  c a s e  a c t  
a s  a  d e t e r r e . c  t o  f i l i n g  a  n o n - m e r i t o r i o u s  c a s e .  T h e r e  a r e  
e x i s t i n g  c o u r t  r u l e s  f o r  a d d r e s s i n g  f r i v o l o u s  c l a i m s  ( R u l e  8 2
a w a r d s  t o  t h e  p r e v a i l i n g  p a r t y ;  R u l e  1 1  s a n c t i o n s ) .
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I f  t h e  p a n e l  i s  t o  r e m a i n  a  p a r t  o f  A l a s k a ' s  m e d i c a l  
n e g l i g e n c e  l a w ,  i t s  r o l e  s h o u l d  b e  c l e a r l y  d e f i n e d .  I  s u g g e s t  
t h a t  H o u s e  B i l l  3 3 6  b e  a m e n d e d  t o  a d d  t h e  f o l l o w i n g :

A . S .  0 9 . 5 5 . 5 3 6 ( e )  i s  r e p e a l e d  a n d  r e - e n a c t e d  
t o  p r o v i d e :  T h e  p a n e l ' s  r e p o r t  i s  a d v i s o r y
o n l y .  I t  m a y  n o t  b e  i n t r o d u c e d  i n t o  e v i d e n c e  
a t  t r i a l  a n d  i t s  m e m b e r s  m a y  n o t  b e  c a l l e d  a s  
w i t n e s s e s .  I n  a w a r d i n g  c o s t s  a n d  a t t o r n e y s '  
f e e s  a t  t h e  c o n c l u s i o n  o f  l i t i g a t i o n ,  t h e  
t r i a l  c o u r t  m a y  c o n s i d e r  t h e  p a n e l  r e p o r t .

F i n a l l y ,  H o u s e  B i l l  3 5 0 ,  c o n c e r n i n g  c r e a t i n g  t h e  A l a s k a  
M e d i c a l  M a l p r a c t i c e  M a t c h i n g  F u n d ,  i s  a n  e x t r e m e l y  i m p o r t a n t  
p i e c e  o f  l e g i s l a t i o n .  T h e  p a s s a g e  o f  t h i s  b i l l  w i l l  d o  m u c h  t o  
a l l e v i a t e  t h e  p r o b l e m s  f a c e d  b y  r u r a l  p h y s i c i a n s  i n  o b t a i n i n g  
i n s u r a n c e ,  w i t h o u t  f o r c i n g  r u r a l  A l a s r a n s  t o  s e t t l e  f o r  s e c o n d  
r a t e  m e d i c a l  c a r e .

T h a n k  y o u  t o r  t h e  o p p o r t u n i t y  t o  c o m m e n t  o n  t h e s e  
l e g i s l a t i v e  p r o p o s a l s .  I f  I  c a n  a n s w e r  a n y  q u e s t i o n s  o r  p r o v i d e  

d d i t i o n a l  i n f o r m a t i o n ,  I  w i l l  b e  h a p p y  t o  d o  s o .

S i n c e r e l y  y o u r s ,

DAH:fs
o f f , d a h . l o t . r e p . d a v . d o n . 1
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M E M O R A N D U M

T o :  M e m b e r s ,  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

F r o m :  R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r

H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t t e e

R e :  H B  3 3 6  -  M e d i c a l  R e v i e w  P a n e l s

H B  3 3 6  a m e n d s  A l a s k a ' s  s t a t u t e  e s t a b l i s h i n g  a n  e x p e r t  a d v i s o r y  p a n e l  t o  

r e v i e w  m e d i c a l  m a l p r a c t i c e  c a s e s  w h e r e  p a r t i e s  n a v e  n o t  a g r e e d  t o  

a r b i t r a t i o n  o f  t h e  c l a i m  t o :

1 .  C h a n g e  f r o m  a  p a n e l  c o m p r i s e d  o f  t h r e e  h e a l t h  c a r e  p r o v i d e r s  t o  a

p a n e l  o f  f i v e ,  t h r e e  o f  w h i c h  s h a l l  n o t  b e  h e a l t h  c a r e  p r o v i d e r s .  

( O v e r  t h i r t y  s t a t e s  h a v e  m e d i c a l  m a l p r a c t i c e  p r e - s c r e e n i n g  p a n e l s .  

A l a s k a  h a s  t h e  o n l y  o n e  w i t h o u t  n o n - p h y s i c i a n  m e m b e r s ) .

2 .  A  n o w  t h e  p a r t i e s  t o  c o n t r o l  t h e  p r e s e n t a t i o n  o f  e v i d e n c e .  ( D o n e  i n  

a l l  s t a t e s  w i t h  p r e - s c r e e n i n g  p a n e l s  e x c e p t  A l a s k a ,  K a n s a s ,  a n d  

N e v a d a ) .

3 .  O b t a i n  a t t e n d a n c e  a n d  a l l o w  c r o s s  e x a m i n a t i o n  o f  w i t n e s s e s .  ( D o n e  i n

a l l  s t a t e s  w i t h  p r e - s c r e e n i n g  p a n e l s  e x c e p t  A l a s k a ,  K a n s a s ,  a n d  

N e v a d a ) .

4 .  P e r m i t  p r e - t r i a l  d i s c o v e r y .  ( A l l  s t a t e s  w i t h  p r e - s c r e e n i n g  p a n e l s

e x c e p t  A l a s k a ,  H a w a i i ,  I d a h o ,  K a n s a s ,  M o n t a n a ,  N e v a d a ,  N e w  M e x i c o ,

U t a h  a n d  W y o m i n g ) .

5 .  P e r m i t  p a r t i e s  t o  a t t e n d  a l l  p a n e l  h e a r i n g s .  ( I n  a l l  s t a t e s  w i t h

p r e - s c r e e n i n g  p a n e l s  e x c e p t  A l a s k a ,  K a n s a s  a n d  N e v a d a ) .

H B  3 3 6  d o e s  n o t  c h a n g e  p r o v i s i o n s  u n d e r  A l a s k a ' s  c u r r e n t  l a w  a l l o w i n g  t h e  

a d v i s o r y  p a n e l ' s  r e p o r t  t o  b e  a d m i s s i b l e  a s  e v i d e n c e  a t  t r i a l ,  a  p r o v i s i o n  

w e  s h a r e  w i t h  h a l f  t h e  s t a t e s  t h a t  h a v e  p r e - s c r e e n i n g  p a n e l s .  O n l y  i n  

P u e r t o  R i c o  a r e  t h e  f i n d i n g s  o f  t h e  a d v i s o r y  p a n e l  b i n d i n g .

d d / g b  i  8 9  

b / h b 3 3 6
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STATE
P a r t i t a  I
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E v i d e n c e
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Per.r:i, z !

P r e -  i 
T r i a l  
D i s c .  
P e r m i t

P a r t i e a  
A t t e n d  1 
H e a r t * ; /

I

Non-  ; 
P h y ­
s i c i a n  
Members

R e p o r t  
A d n i a s i b i a  
a a  r v l d e r . e e  

a t  T r i a l

S t a t u t e
N u x S e r

ALABAMA YES YES YES YES YES YES §5 - 5-480

ALASKA NO NO NO NO NO YES §0 9 . 55 .5 60

ARIZONA YES YES YES YES YES YES § 12 -566

CONNECTICUT YES YES NO YES YES YES § 3 8 . 19*

DELAWARE YES YES YES YES YES ye s 1 8 § 6903

FLORIDA YES YES YES YES YES NO T I T 4 5§ 7 6 8 . 57

HAWAII YES YES NO YES YES NO §671

IDAHO YES YES NO YES YES NO §6-1001

INDIANA YES YES YES YES YES YES § 16 - 9 . 5- 9 -1

KANSAS NO NO NO NO YES NO *• §65 -4901

LOUISANA YES YES YES YES YES YES § 1 2 9 9 .47

MAINE YES YES YES YES YES NO §2801

MARYLAND YES YES YES YES YES YES § 3- 2A-02

MASS YES YES YES YES YES YES T I T . 23H 60 B

MICHIGAN YES YES YES YES YES NO §6 0 0 .5 0 4 0

MONTANA YES YES NO YES YES NO § 27 - 6-101

NEBRASKA YES YES YES YES YES YES §44-2840

NEVAOA NO NO NO NO YES YES 441A .003

NEW HAMP. YES YES YES YES YES YES § 5 1 9 - A i 1

NEW JERSEY YES YES YES YES YES YES 1 §4 1 21-1  .

NEW MEXICO YES YES NO YES YES NO §41 - 5-14

NEW YORK YES YES YES YES YES YES § L4 8 - a

OHIO YES YES YES YES YES YES § 2 7 1 1 .22

PENN. YES YES YES YES YES YES 40P . S .§1264

TENNESSEE YES YES YES YES YES YES § 29 - 26-101

UTAH YES YES NO YES YES NO § 78 ^ 14-12

VERMONT YES YES YES YES YES NO §7001

VIRGINIA YES YES YES YES YES YES §8 . 01 - 581 .1

WISCONSIN YES YES YES YES YES YES § 655 .0 2

WYOMING 
— --------------------

YES YES NO YES YES NO §9 - 2-1501

\ PUERTO RICO YES YES \ VB» Ytoo ViNBiMQ - g . i i t H m  j
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A p r i l  : 0 ,  1989

E ! •'. 0  R A N D U M

To :  Tam C o o k ,  D i r e c t o r
LAA L e g a l  S e r v i c e s

From: R e p r e s e n t a t i v e  Dave D o n l e y ,  C h a i r
House  L a b o r  a nd  Commerce C o m m i t te e

?.e: B i l l  d r a f t i n g  r e q u e s t s

Z r.eed s e v e r a l  b i l l  d r a f t s ,  f o r  i n t r o d u c t i o n  b y  t h e  House L a b o r  and Commerce 
D c s n i t t e e ,  a s  d e s c r i b e a  b e l o w :

P r e p a r e  a  d r a f t  b i l l  (see a t t a c h e d  a n a l y s i s  o f  v a r i o u s  s t a t e  s t a t u t e s  
g o v e r n i n g  m e d i c a l  m a l p r a c t i c e  s c r e e n i n g  p a n e l s )  r e p e a l i n g  and r e e n a c t i n g  
t h e  s t a t u t e s  g o v e r n i n g  A l a s k a ' s  m e d i c a l  m a l p r a c t i c e  s c r e e n i n g  p a n e l  t o  
p r o v i d e  f o r  f i v e  (3 )  mcmccrs ,  t h r e e  o f  w h i c h  s h a l l  be  non n .a s i c a i  
p r o v i d e r s ,  t o  p e r m i t  p a r t i e s  t o  c o n t r o l  t h e  p r e s e n t a t i o n  o f  e v i d e n c e ,  t o  
p e r m i t  c r o s s  e x a m i n a t i o n ,  p r e t r i a l  d i s c o v e r y ,  p a r t i e s  t o  a t t e n d  h e a r i n g s  
and t o  a l l o w  t h e  r e p o r t  as a d m i s s i b l e  e v i d e n c e  a t  t r i a l .  P lease  r e f e r  t o  
s t a t u t e s  i n  t h e  h i g h l i g h t e d  s t a t e s  f o r  g u i d a n c e .

P r e p a r e  a d r a f t  b i l l  t h a t  r e q u i r e s  any  p r o f e s s i o n a l  l i c e n s e d  b y  t h e  s t a t e
t o  c a r r y  p r o f e s s i o n a l  m a l p r a c t i c e  i n s u r a n c e  ( 0 1  e r r o r s  and e m i s s i o n s ,  o r  
w h a t e v e r  t h e i r  p a r t i c u l a r  p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e  i s  c a l l e d )  i f  
t h e y  h a v e  an o u t s t a n d i n g  ju dg e m en t  a g a i n s t  t h e m  f o r  p r o r e s s i t n a i  
m a l p r a c t i c e  u n t i l  t h e y  nave payed o f r  t h e  j u d g e m e n t  o r  have r e a c h e d  a 
s a t i s f a c t o r y  s e t t l e m e n t  w i t h  t h e  p l a i n t i f f .

P r e p a r e  a d r a f t  r e s o l u t i o n  (see a t t a c h e d )  r e g a r d i n g  t h e  A la s k a  B a r .

P r e p a r e  a d r a f t  b i l l  g i v i n g  a p r i v a t e  c a u s e  o f  a c t i o n  t o  a p e r s o n  when a n  
i n s u r e r  h a s  a c t a d  i n  bad f a i t h ,  e n t i t l i n g  t h e  i n j u r e d  p a r t y  t o  sue f o r  
a c t u a l  d a m a g e s ,  n o t  j u s t  p o l i c y  l i m i t s .

P r e p a r e  a d r a f t  b i l l  p r o v i d i n g  t h a t  when a p l a i n t i f f  moves t h e i r  c a s e  f r o m  
s m a l l  c l a i m s  c o u r t  and t h e y  l o o s e ,  t h e  c o u r t  may r e q u i r e  them t o  pay
a c t u a l  c o u r t  c o s t s  and a t t o r n e y  f e e s .

D r a f t  a b i l l  a m e n d in g  Ru le  68 t o  p r o v i d e  t h a t  i f  t h e  d e f e n d a n t  makes an 
o f f e r  t h a t  t h e  p l a i n t i f f  t u r n e d  down and  t h e  p l a i n t i f f  i s  u l t i m a t e l y  
lw a r d e d  l e s s  t h a n  t h e  o f f e r ,  t h e  p l a i n t i f f  may be  h e l d  l i a b l e  f o r  t h e  
d e f e n d a n t s  a t t o r n e y  f e e s  and i f  t h e  p l a i n t i f f  makes an c f f c r  t h a t  t h e  
d e f e n d a n t  d e n i e s  a n d  t h e  ju dg e m en t  i s  m o re  t h a n  t h a n  t h e  c t f e r



-he p l a i n t i f f  m a d e ,  t h e  d e f e n d a n t  mav be l i a b l e  f o r  t h e  p l a i n t i * * 1 -  
a t t o r n e y  f e e s .  “  J

- r a f t  a b i l l  r e q u i r i n g  t h a t  a l l  m e d i c a l  m a l p r a c t i c e  p o l i c i e s  s o l d  
; ; lasKa m u s t  name a n y  h o s p i t a l  t h a t  a m e d i c a l  p r o v i d e r  p r a c t i c e s  a t ' a s  an

a l s o  lfiS tirp n

P le a s e  c a l l  G i n g e r  B a lm  a t  4954 i f  you have a n y  q u e s t i o n s  o r  need  a d d i t i o n a l  
i n f o r m a t i o n .  I  w o u l d  l i k e  t h e s e  d r a f t s  as s o o n  a s  p o s s i b l e .
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§ 09.55.536 C od e  o f  CivrL Procedure

b e  con du c ted  in  a c c o rd a n c e  w ith  p r o c e d u re s  e s t a b l i s h  
c o u r t  w h ich  m a y  be a d o p te d  a n d  a c c o rd in g  
0 9 .5 5 .5 4 0  —  0 9 .5 5 .5 4 8  a n d  A S  0 9 .5 5 .5 5 4  —  0:
0 9 .6 5 .0 9 0 .  (§ 3 3  c h  1 0 2  S L A . 1 9 7 6 ; a m  § 2 2  c h  1 77  S L A  1 9 7 8 )

\b y  an y  ru le s  o f  
visions o f  A S  
.5 6 0 ,  a n d  A S

§ 09.55.536

Crou reference*. — For purpose of 
1978 Art. » 1. ch. 177, SLA 1978. as 
tnunaed by t 8. cb. 46. SLA 1982, in the 
Temporary end Special Acta.

Collateral references. —  Arbitration 
of medical malpractice claims. 84 ALR3d 
375.

S e c .  0 9 .5 5 .5 3 6 .  E x p e r t  a d v i s o r y  p a n e l ,  (a )  In  a n  a c t io n  fo r  d a m ­
ag e s  d u e  to p e r s o n a l in ju ry  o r  d e a th  b a sed  u p o n  th e  p ro v is io n  o f  p ro fe s ­
s io n a l s e rv ice s  by  a  h e a l t h  c a r e  p r o v id e r  w h en  th e  p a r t ie s  h a v e  n o t  
ag re e d  to  a r b i t r a t io n  o f  t h e  c la im  u n d e r  A S  0 9 .5 5 .5 3 5 ,  th e  c o u r t  s h a l l  
a p p o in t  w ith in  2 0  d a y s  a f t e r  f i l in g  o f  a n sw e r  to  a  s u m m on s  a n d  c om ­
p la in t  a  th re e -p e r s o n  e x p e r t  a d v is o r y  p a n e l u n le s s  th e  c o u r t  d e c id e s  
t h a t  a n  e x p e r t a d v is o ry  o p in io n  is  n o t  n e ce s s a ry  fo r  a  d e c is io n  in  th e  
ca se . W h en  th e  a c t io n  is  f i le d  th e  c o u r t  s h a l l ,  b y  o rd e r , d e te rm in e  th e  
p ro fe ss ion s  o r  s p e c ia l t ie s  to  b e  r e p re s e n te d  on  th e  e x p e r t  a d v is o iy  
p a n e l, g iv in g  th e  p a r t ie s  th e  o p p o r tu n i ty  to  o b je c t  o r  m a k e  su g g e s t ion s .

(b ) T h e  e x p e r t  a d v is o ry  p a n e l m a y  c om p e l th e  a t te n d a n c e  o f  w it ­
n e sses . in te rv iew  th e  p a r t ie s , p h y s ic a l ly  e x a m in e  th e  in ju r e d  p e rson  i f  
a liv e , c o n su lt  w i th  th e  s p e c ia l is t s  o r  le a rn e d  w o rk s  th e y  c o n s id e r  a p p ro ­
p r ia te . an d  c om p e l th e  p r o d u c t io n  o f  a n d  e x a m in e  a l l r e le v a n t  h o s p it a l , 
m ed ic a l , o r  o t h e r  re c o rd s  o r  m a t e r ia l s  r e la t in g  to  th e  h e a lth  c a re  in  
is su e . T h e  p a n e l m ay  m e e t in  c a m e r a , b u t  s h a l l  m a in ta in  a  re c o rd  o f  
a n y  te s t im on y  o r  o r a l s ta t e m e n ts  o f  w itn e s s e s , a n d  s h a l l  k e e p  c o p ie s  o f  
a l l  w r itte n  s ta tem e n ts  i t  re c e iv e s .

(c ) N o t  m o re  th a n  3 0  d a y s  a f t e r  s e le c t io n  o f  th e  p a n e i. i t  s h a l l  m a k e  
a  w r it te n  re p o r t  to  th e  p a r t ie s  a n d  to  th e  c o u r t , a n sw e r in g  th e  fo llow in g  
q u e s t io n s  a n d  o th e r  q u e s t io n s  s u b m it te d  to  th e  p an e l by  th e  c o u r t :

(1 )  W h a t  w a s  th e  d is o r d e r  fo r  w h ic h  th e  p la in t i f f  c am e  to  m ed ic a l 
ca re ?

(2 )  W h a t  w o u ld  h a v e  bee r, th e  p r o b a b le  o u tc om e  w ith o u t  m ed ic a l 
ca re ?

(3 )  W a s  th e  t r e a tm e n t  s e le c te d  a p p r o p r ia t e  fo r  th e  c a se ?
(4 )  D id  a n  in ju r y  a r is e  f r om  th e  m e d ic a l c a re ?
(5 )  W h a t  is th e  n a tu r e  a n d  e x te n t  o f  th e  m ed ic a l in ju ry ?
(6 )  W h a t  s p e c if ic a l ly  c a u s e d  th e  m ed ic a l in ju ry ?
(7 )  W a s  th e  m e d ic a l in ju r y  c a u s e d  by u n s k i l l fu l  c a re ?
(8 )  I f  a  m e d ic a l in ju r y  h a d  n o t o c c u r r e d , h ow  w ou ld  th e  p la in t i f f s  

co n d it io n  d if fe r  from  th e  p l a in t i f f s  p re s en t co n d it io n ?
(d l In  a r" ' c a s e  in  w h ic h  th e  a n sw e r  to  on e  o r  m o re  o f  th e  q u e s t io n s  

su bm itte d  to th e  p an e l d e p e n d s  u p o n  th e  re s o lu t io n  o f  fa c tu a l q u e s t io n s  
w h ich  a re  n o t th o  p r o p e r  s u b je c t  o f  exp e r t o p in io n , th e  re p o r t  s h a l l  so  
s ta te  an d  m ay  a n sw e r  q u e s t io n s  b a s e d  up on  h y p o th e t ic a l fa c ts  t h a t  a r e  
fu l ly  se t o u t in  th e  o p in io n . T h e  r e p o r t  r h a l l  in c lu d e  c o p ie s  o f  a l l  w r it te n

3 0 1
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s t a t e m e n t s ,  o p in io n s , o r  r e c o rd s  r e l ie d  u p o n  by  th e  p a n e l nnd  e i t h e r  \  
t r a n s c r ip t io n  o r  o t ln ir  re c o rd  o f  a n y  o r a l  s t a t e m e n ts  o r  o p in io n s ; ' h a l l  
s p e c ify  a n y  m ed icn l o r  s c ie n t i f ic  a u t h o r i t y  re l ie d  u p o n  by  th e  p a n e l ; an d  
s h a l l  in c lu d e  th e  r e s u l t i  o f  a n y  p h y s ic a l o r  m e n ta l e x a m in a t io n  p e r ­
fo rm e d  on  t h e  p la in t i f f .  F n c li m e m b e r  s h a l l  s ig n  th e  r e p o r t  n nd  th e  
s ig n a tu r e  c o n s t i t u t e s  th e  m e m b e r ’s  a d o p t io n  o f  n il s t a te m e n ts  and  
o p in io n s  c o n ta in e d  in  i t ;  h o w e v e r , a  m e m b e r  m a y , in s te a d  o f  s ig n in g  
th e  r e p o r t , s u b m it  a  c o n c u r r in g  o r  d is s e n t in g  r e p o r t  w h ic h  c om p lie s  
w ith  th e  r e q u ir e m e n t s  o t th is  s u b s e c t io n . A  m e m b e r  m a y  n o t  a t t e s t  to  
a n y  p o r t io n  o f  th e  r e p o r t  na to  w h ic h  th e  m e m b e r  is  n o t  q u a l i f ie d  to  g iv e  
e x p e r t  te s t im o n y .

Co) T h e  r e p o r t  o f  th e  pn n e l w ith  u n y  d is s e n t in g  o r  c o n c u r r in g  o p in io n  
is  a d m is s ib le  in  e v id e n c e  to  th e  s a m e  e x te n t  a s  t h o u g h  its  c o n te n ts  w ere  
o r a l ly  t e s t i f i e d  to  by th e  p e r s o n  o r  p e r s o n s  p r e p a r in g  i t . T h e  c o u r t  s h a l l  
d e le te  n n y  p o r t io n  t h a t  w o u ld  n o t  h e  a d m is s ib le  b e c a u s e  o f  la c k  o f  
f o u n d a t io n  fo r  o p in io n  te s t im o n y , o r  o th e rw is e . E i t h e r  p a r ty  m a y  su b  
rn it  t e s t im o n y  to  s u p p o r t  o r  r e fu t e  th e  r e p o r t . T h e  ju r y  s h a l l  be  
in s t r u c t e d  in  g e n e ra l t e rm s  t h a t  t h e  r e p o r t  s h a l l  b e  c o n s id e r e d  and  
e v n lu n tc d  in  t h e  s a m e  m a n n e r  n s n n y  o t h e r  e x p e r t  te s t im on y . A n y  
m e m b e r  o f  t h e  p a n e l m a y  b e  c a l le d  b y  a n y  p n r ty  a n d  m a y  bo 
c r o s s -e x a m in e d  a s  to  t h e  c o n te n ts  o f  t h e  r e p o r t  n r o f  t h a t  m em be r 's  
d is s e n t in g  o r  c o n c u r r in g  o p in io n .

( f )  N o  d is c o v e ry  m a y  b e  u n d e r t a k e n  in  a  c a s e  u n t i l  th e  r e p o r t  o f  th e  
e x p e r t  a d v is o r y  p a n e l is  r e c e iv e d . H o w e v e r , th e  c o u r t  m u y  re la x  th is  
p r o h ib i t io n  u p o n  n s h o w in g  o f  g o od  c a u s e  b y  n n y  p a r ty . I f t h e  p a n o l h a s  
n o t  c o m p le te d  it s  r e p o r t  w i th in  th e  3 0 - d a y  p e r io d  p r e s c r ib e d  in  (b ) o f  
t h is  s e c t io n , ( l ie  c o u r t  m a y , u p o n  a p p l ic a t io n , g r a n t  it a n  a d d it io n a l 3 0  
d a y s .

(g )  M e m b e r s  o f  u p a n e l a r e  e n t i t le d  to  t r a v e l  c x | hmi8C3 an d  p e r  d iem  
in  a c c o r d a n c e  w ith  s t a t e  law  p e r t a in in g  to  m e m b e r s  o f  b o a rd s  a n d ' 
c o m m is s io n s  fo r  a l l  t im e  s p e n t  in  p r e p a r in g  its  r e p o r t .  I f  n pn n e l m em - * 
h e r  is  c a l le d  u p o n  a s  a  w itn e s s  a t  t r i a l  o r  u p o n  d e p o s i t io n , th e  m em b e r  > 
is  e n t i t le d  to  p a y m e n t  o f  a n  e x p e r t  w itn e s s  fe e , w h ic h  m a ”  n o t  exceed  ‘ 
$ 1 5 0  p e r  d a y . A l l  e x p en s e s  in c u r r e d  by  th e  pn n e l s h a l l  be  p a id  b y  th e^  
c o u r t . H o w e v e r , in  nny  c a s e  in  w h ic h  t h e  c o u r t  d e t e rm in e s  th a t  n p a r ty  
h a s  m a d e  a  p a t e n t ly  f r iv o lo u s  c la im  o r  a  p a t e n t ly  f r iv o lo u s  d e n ia l o f  
l i a b i l i t y ,  it  s h a l l  o r d e r  t h a t  a l l  c o s ta  o f  t h e  e x p e r t  a d v is o ry  pnne l be 
b o rn e  by  t h e  p u r ly  m ilk in g  t h a t  c lu im  o r  d e n iu l . .’

(h )  P a r t ie s  to  th e  c a s e  a n d  t h e i r  c o u n s e l m n y  n o t  in i t ia t e  c o m m u n i­
c a t io n  o u t  o f  c o u r t  w ith  m e m b e r s  o f  t h e  pn n e l on  th e  s u b je c t  m a t t e r  o f 
it s  in q u ir y  a n d  r e p o r t  o r  c b u h c  o r  s o l i c i t  o t h e r s  to  d o  s o . e x c e p t  th ro u g h  
o r d in a r y  d is c o v e ry  p ro c e e d in g s . (5  3 3 c h l 0 2 S I . A  1 9 7 6 , ru n ?  2 3 c h l 7 7  
S L A  1 9 7 8 )
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N O T E 8  T O  D E C IS IO N S

Chapter 102, H1.A 1976, enacted in 
violation of Alan. ConaL, art. II, I 14. — 
Whne the frra conference committee 
recommended adoption of a vctaion of ch. 
102, SI.A 1970, that differ id in ninny 
reaprda from the veralon originally passed 
by the hnu»e; the free conference commit- 
tee'a bill waa paaaed by Ihr senate by a 
recorded vole; bul in the houie there waa 
no roll rail or recorded vote and Ihe free 
conference committee bill wan paaaed 
there by a aimulLanroua voire vole, thia 
voice vota constituted 'final p*aa«gr>'*nfch. 
102, .SI,A 1976, and Ihua violated tha 
recorded vote requirement of Alaa. Conat., 
art. II, |  14. i’lumley v George E. Hale. 
M I ) . Inc .Sup Ct Op No IA47 (File Noa. 
4014, 4017). 694 P 2 d  497 11979)

But thia holding la -o be applied 
proapccUvely. — Although Die aupreme 
court held that ch. 102, SLA 1976, waa 
m adid in violation of the recorded vote 
requirement of Alaa. Conat, art. II, I 14, 
the aupreme court held that ita holding in 
thia caar ahould he applied proapectivrly

in light of ita conduaiona Dint ita deciaion 
waa ot." of firat impreaaion, that aubatan- 
tint rrlienre had followed from Ihe legiala- 
tur"'a nlteinative interpretation of law. 
Dint undue hatdship would have reaultad 
from rrlroartive application of ita holding, 
and llint the rationale of the holding did 
not compel retroactivity, Plumley v. 
George E Hale. M D . Inc., Hup. Ct Op. 
No 1847 tFile Noa 4014, 4017), 694 P 2d 
497 (1979)

Therefore, thia tec Don waa not Inval­
idated. - Since neither ch 102, 'j!«A 
1970. nor any other hill pret lomly enacted 
Into law by voice vote, will be overturned 
by ita interpretation of Alaa Conat, art II, 
I 14, the aupreme court did not invalidate 
thia aection However, in order lo effectu­
ate the goala of fairnraa and intelligent 
advocacy, the aupreme court held that thia 
aection would not be applicable in the mal­
practice action* conaolidnlrd for thia 
appeal. I’lumley v. George E Hale, M P., 
Inc.Sup.Ct Op No l&47<FileNo« 4014. 
40171, 694 P 2d 497 11979)

Collateral referrncca. — Validity and cry in medical malpractice claim and 
construction of atata statutory provision aubmiaaion cf such claim to pretrial pantl, 
relating to limitation* on amount of recov- 80 Al.fl.1d 681

S e c .  09.55.5-10. D u r d e n  o f  p r o o f ,  l o )  in  n m a lp r a c t i c e  n c l io n  bunco  
on  th e  n e g l ig e n c e  o r  w ilfu l m is c o n d u c t  n f u h e n l th  en re  p r o v id e r , th e  
p lu in lifT  h u s  th e  b u rd e n  o f  proving by a  p r e p o n d e ra n c e  o f  th e  e v id en ce  

( 1 )  th e  d e g re e  o f  k n ow le d g e  o r  s k i l l  p o s s e s s e d  o r  t h e  d e g re e  o f  c a re  
o r d in a r i ly  e x e r c is e d  t in d e r  th e  c i r c u m s ta n c e s , a l  t h e  t im e  o f  th e  a c t  
c o m p la in e d  o f , b y  h e n l th  c a r e  p r o v id e r s  in  th e  f ie ld  o r  s p e c ia l t y  in  
w h ich  th e  d e f e n d a n t  is  p r a c t ic in g ;

(21  U n it  th e  d e fe n d a n t  e i t h e r  In rk e d  th is  d e g re e  o f  k n  . .a l l e g e  o r  s k i l l  
o r  fn iied  to  c x e r c is o  t h is  d e g re e  o f  c o r e ;  n nd

(3 )  t h u t  a s  n p r o x im a t e  r e s u l t  o f  t h is  In ck  o f  k n ow le d g e  n r s k i l l  o r  th e  
fa i lu r e  to  e x e r c is e  t h is  d e g re e  o f  en re  th e  p ln in tifT  su fT r r rd  in ju r ie s  th a t  
w ou ld  n o t  o th e rw is e  h a v e  b e en  in c u r r e d .

(b )  In  m n lp 'n c t ic e  a c t io n s  th e r e  io n u  p r e s u m p t io n  o f  n e g lig e n c e  on  
th o  p o r t  o f  th e  d e fe n d a n t  (§  1 c h  <9 S I .A  1967; am  i  3 4  c h  1 0 2  S L A  
197F.I
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NOTES TO DECISIONS

The language of Ihlw section Iw wo 
clear nnd unambiguous that the 
aupremn court ir foreclosed from 
broadening Ihe wtnndard contained 
therein through judicial construction. 
Poulin v. Znrtinnn, Sup Cl. Op No. 1204 
(Kile Nos. 2)20, 21271, 042 P2d 251 
11975), unmodified on reheating, 519 P.2d 
1299(1976).

Optometrists were not included In 
thia aection prior to 1976. Steele v. 
United Stales, 463 F Supp .121(1) Alsskn 
1978).

nei|ulretnenlN of surgeon's report. •- 
It ta incumlient upon n surgeon to describe 
accurately and fully in his report of nn 
operation everything of consequence Ihnt 
he did and which his trained rye observed 
during an operation. Patrick v. Sedwick, 
Sup. Ct. Op. No 206 (Kile No, 314). 391 
P.2d 453(1964)

To have rnsximui. probative force, the 
report should be dictated immediately 
after the operation I'atrirk v Hedw.ek. 
Sup, Ct. Op No 206 (Kile No 314). 391 
I 2d 453 (1961).

Informing patirnt of haiards of 
operation. — Tlierc ia good law in support 
of the argument that n doctor need not 
inform the patient of all Ihr hnrsrda 
involved in an operation; that doctora 
frequently tailor the extent of their 
preoperative warnings to Ihr particular

Collateral refrrrnera. — Qualification 
of medical expert witness, 33 Am Jur. 
POF2d. pp. 179 210 

Proximate cause. 13 AI.II2d II 
Aggravation of ir\jurie« as mitigating 

damage* in action againat physician or 
surgeon for malpractice. 50 AlRl’d 1055.

Necessity of expert evidence lo support 
an action for malpractice against a physi­
cian or surgeon, HI AI.R2d 597.

Competency of physician or surgeon of 
school of practice othrr Ihan that to w hich 
defendant belongs to testify in malpractice 
case, 85 AI 112.1 1022 

Standard uf skill nnd tare rrqciirrd of 
specialist. 21 Al.lt.1d 9bj 

(‘•<rn|icirncy of general practitioner Is 
testify at rspeit wllnrss in action sgsmst 
specialist for medical malpractice, 31 
Al.lUd 1163

patient to avoid the unnecetaary anxiety 
and apprehension which such appraisals) 
might arouse in the mind of the patien t'' 
Patrick v. Sedwick, Sup Ct Op. No. 206. : 
(File No. 314). 391 P.2d 453 (1964). i 

Absence of surgeon's personal i 
recollection or of recorded facta not 
defense. — Under the circumstances oft,',- 
the inwlant cane, the court would noti j 
permit the absence of a surgeon's personal 
recollection or of recorded facta to serve a t . : 
s defense in an arijon for mslpractica.J *, 
Patrick v. Sedwick, Sup Ct Op. No. 206/ , 
(Kile No. 314), 391 l\2d 463(1964). I • 

I'rimn facie -*»e of negligence.— Boat I 
Patrick v. Sedwick, Sup Ct Op. No. 206b; 
(Kile No. 3141. .191 P.2d 453 (I960.

Failure of trial court to make finding i r  
of lack of Informed consent waa not \c 
dearly erroneous. Patrick v. Sedwick, 8up.f f  
CL Op No 206 (File No 3141, 391 P.Zd/i 
453 (1964). .. .* j

"Similar communities" Instruction 
did noi convey a standnid of conduct mors IT 
lenient than a national stardard in»truc-| [ 
(ion. Priest v. Lindig. Sup. Cl. Op. No.j *•'.
1660 (File No 30161,583 P.2d 173(1978).,* ( j L
remanded rn other grounds, Sup Ct. Op.™
No 1812.691 P. 2d 1299(19791.

Cited in Baker v Werner, Supi. Ct. Op. ^
No 2541 (File No 5753). 648 P.2d W0,,
(1982).

Competence cf physician or surgeon l&ij 
from one locality to testify. In malprsitics ;(] 
c- .e. na lo sts idard of care required of.,*! 
defendant practicing in another locality,*”  
37 ALR3d 420.

Necessity and sufficiency of showing of*| 
medical witness' familiarity with partl6-j 
ular medical or surgical technique, 
involved in suit, 46 Al.R3d 276.

Patient's failure to return, as directed, 
for examination or treatment u |{  
contributor) nrgligence 100 AIJLId 723 * 

IVopriety, in medical malpractice caa*,1 
of admitting testimony rrgarding physl- 
clan's usual custom or habit in ordwr 
establish nonlinbiliti, 10 AUMth 1241.

Standard of csre owrd to patient try* 
medical specialist as determined by local| 
"like community." slate, national, or other M 
standards. 18 AM(4lh 603 4
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I 09.55.546 Code ok Civii. Phocediiiie S 09.55.548
S e c .  0 9 .5 5 . 5 4 6 .  A d v a n c e  p a y m e n t s .  In  a n  a c t io n  to  r e c o v e r  d am *  

f  a g e s  u n d e r  A S  0 9 .5 5 . 5 3 0  —  0 9 .5 5 . 5 6 0 ,  r ><i a d v a n c e  p n y m en t m a d e  by  
 ̂ th e  d e fe n d a n t  h e a l t h  c a r e  p r o v id e r  o r  th e  p ro fe s s io n a l l i a b i l i t y  in s u r e r  
I o f  th e  d e fe n d a n t  to  o r  on  b e h a l f  o f  t h e  p l a in t i f f  is a d m is s ib le  a s  e v id en ce  
n o r  m a y  be  c o n s t r u e d  o s  a n  a d m is s io n  o f  l i a b i l i t y  fo r  in ju r ie s  o r  d a m a g e s
• s u f fe r e d  by  th e  p la in t i f f ;  h o w e v e r , a  f in a l  a w a r d  in  fa v o r  o f  th e  p la in t i f f  

s h a l l  b e  re d u c e d  to  th e  e x te n t  o f  a n y  a d v a n c e  p n y m en t . T h e  a d v an c e
I p a y m e n t  s h n ll in u r e  to  th e  e x c lu s iv e  b e n e f it  o f  t h e  d e fe n d a n t  o r  th e  
« in s u r e r  m a k in g  th e  p a y m e n t . (5  35 c h  1 0 2  S L A  1 9 7 6 )

S e c .  0 9 .5 5 . 5 4 7 .  P l e a d i n g  o f  d a m a g e s .  In  a  c a u s e  o f  a c t io n  a g a in s t  
! a h e a l t h  c a r e  p r o v id e r  fo r  m a lp r a c t i c e ,  th e  c o m p la in t  o r  a n y  o th e r  
f p le a d in g s  m ay  n o t c o n ta in  a n  n d  d a n in u m  clause o r  m o n e ta r y  a m o u n t  
i  c la im e d  a g a in n t th e  d e fe n d a n t  h e n l th  c a r e  p r o v id e r , e x c e p t  a s  neces* 
rl sn ry  fo r  ju r i s d ic t i o n a l  p u rp o s e s . (§  3 5  c h  1 0 2  S L A  1 9 7 6 )

[■ S e c .  0 9 .5 5 . 5 4 8 .  A w a r d s ,  c o l l a t e r a l  s o u r c e ,  ( a )  D a m a g e s  s h a l l  be  
L  a w a rd e d  in  a c c o r d a n c e  w ith  p r in c ip le s  o f  th e  c o m m o n  law . T h e  fa c t
b  f in d e r  in  a  m a lp r a c t i c e  a c t io n  s h n ll r e n d e r  a n y  a w a rd  fo r  d a m a g e s  by
F  c a te g o ry  o f  lo s s  T h e  c o u r t  m n y  e n t e r  a  ju d g m e n t  th n t  fu tu r e  d a m a g e s  
I  be  p a id  in  w h o le  o r  in  p a r t  b y  p e r io d ic  p n y m en ts  r a t h e r  t h a n  by  a 
|  lu m p -s u m  p a y m e n t ; th e  ju d g m e n t  s h a l l  in c lu d e , i f  n e c e s s a r y , o th e r  
P ’ p r o v is io n s  to  a s s u r e  t h a t  fu n dB  a r e  a v a i la b l e  a s  p e r io d ic  p a y m e n ts  
Li b e com e  d u e . In s u ra n c e  fr om  a n  a u th o r iz e d  in s u r e r  a s  d e f in e d  in  A S
f 1 2 1 .9 0 .0 8 0  o r  from  th e  M e d ic a l  In d e m n ity  C o r p o r a t io n  o f  A la s k a  is
5 s u f f ic ie n t  a s s u r a n c e  t h a t  fu n d s  w il l b e  a v a i la b le .  A n y  pn rt o f  t h e  a w a rd  
. w h ic h  is  pn id  on  a  p e r io d ic  b a s is  s h a l l  b e  a c tu a te d  a n n u a l ly  a c c o rd in g

to  c h n n g e s  in  th e  c o n s u m e r  p r ic e  in d e x  in  th e  c o m m u n ity  w h e r e  th e  
1 c la im a n t  r e s i d e s . .'n t h is  s u b s e c t io n , f u t u r e  d a m a g e s  in c lu d e s  d a m u g e s  
[ fo r f u tu r e  m ed ic a l t r e a tm e n t ,  c a r e  o r  c u s to d y , lo s s  o f  fu tu r e  e a rn in g s , 
|.  o r  lo ss  o f  b o d ily  fu n c t io n  o f  th e  c la im a n t .
L  (b )  E x c e p t  w h en  th e  c o l la t e r a l  s o u r c e  is  a  fe d e r a l p r o g r a m  w h ic h  by  
^  law  m u s t  s e e k  s u b r o g a t io n  a n d  e x c e p t  d e a th  b e n e f it s  p n id  u n d e r  life  
I ' in s u r a n c e , a  c l a im a n t  m a y  o n ly  r e c o v e r  d n m n g e s  f r om  th e  d e fe n d a n t
* w h ic h  e x ce ed  a m o u n t s  r e c e iv e d  by  t h e  c la im a n t  a s  c o m p e n s a t io n  fo r  
F th e  ir y u r ic s  from  c o l la t e r a l  s o u r c e s , w h e th e r  p r iv u te , g r o u p  o r  g o v e rn - 
|  rn en tn l. n n d  w h e th e r  c o n t r ib u to r y  o r  n o n c o n t r ib u t o r y . E v id e n c e  o f  c o l- 
P la te r a l s o u r c e s , o t h e r  th a n  a  fe d e r a l p r o g r a m  w h ic h  m u s t  b y  law  se ek  
L s u b r o g a t io n  a n d  t h c o e a t h  b e n e f it  p a id  u n d e r  li fe  in s u r a n c e , is n d m is s i*
[I b le  a f t e r  th e  fa c t f in d e r  h a s  r e n d e r e d  a n  a w a r d  T h e  c o u r t  m a y  L ak e  in to  
I  a c c o u n t  t h e  v a lu e  o f  c la im a n t ’s  r i g h t s  to  c o v e r a g e  e x h a u s t e d  o r  
K  d e p le te d  by  p a y m e n t  o f  th e s e  c o l la t e r a l  b e n e f its  b y  a d d in g  b a c k  n re a - 
9  son n b le  e s l im n .» o f  th * .;r  p r o b a b le  v a lu e , o r  b y  e a rm a r k in g  un d  h o ld in g

fo r p o s s ib le  p e r io d ic  p a y m e n t  u n d e r  (n ) o f  t h is  s e c t io n  t h a t  a m o u n t  o f  
[ .  Ih e  a w u rd  th n t w o u ld  o th e rw is e  h i v e  b e en  d e d u c te d , t o  s e e  i f  th e  
L  im p a irm e n t  o f  c l a im a n t ’s  r ig h t s  a c t u a l l y  t a k e s  p la c e  in  th e  fu tu r e , 
ft (S 3 5  c h  1 0 2  S L A  1 9 7 6 )
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November 17, 1989

The information requested concerning statistics dealing with the expert 
advisory panel process and the medical malpractice suits follows:
Total number o f claims processed since the inception o f AS 09.55.536:

338 claims
Annual number o f claims:

1977 -  12
1978 -  6
1979 -  15
1980 -  12
1981 -  16
1982 -  27
1983 -  32
1984 -  37
1985 -  55
1986 -  31
1987 -  37
1988 -  29
1989 ~ 29 to date 

TOTAL 338 to date*
Information concerning the decision o f the expert advisory panel is not 
complete, since records have not been supplied by the court. Although the 
court sends notices o f dismissals o f cases, data concerning the status o f 
the case at this point is unavailable, therefore a determination can't be 
made concerning fault or no fault on dismissed cases.
The following information might be helpful concerning the final results o f 
some o f the cases:

Dismissed cases: 27 
Dropped cases: 10
Excused expert advisory panel members: 2i *nels 
Panel ruled fault and jury ruled against plaintiti: 1 
Plaintiff ordered to pay settlement: 2

Expert Advisory Panel determination:
Defendant -- No Fault: 138 o r 73% o f the total cases 
Defendant -  Fault: 40 or 21% o f the total cases 
No report available: 93

The number o f judgements entered in favor o f the plaintiff is unknown.



P .O .  Box S I 06 16 
A u k 0  B a v  i AK' 99321 
N o v e m b e r  2 I I 1939

A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  
4107 L a u r e l  S t r e e t  
A n c h o r a g e *  AK 9950B

D e a r  M r .  S c h a l o w .

T h i s  l e t t e r  i s  m  r e s o o n s e  t o  v o u r  r e q u e s t s  f o r  c o m m e n t s  o n  
HEi336. H e r e  a r e  a  f e w  o f  my t h o u g h t s .

I n c r e a s i n g  t h e  n u m b e r  o f  m e m b e r s  o n  t h e  a d v i s o r y  p a n e l  w i l l  
c o m p l i c a t e  t h e  p r o c e s s  u n n e c e s s a r i l y .  I t  w i l l  m a k e  i t  l e s s  l i k e l v  t o  
h a v e  r e p o r t s  i n  30 t o  oO d a v s .  G o in g  t o  a f i v e  m em be r  p a n e l  ma-/ m a k e  
t h i s  p r o c e s s  s o  a w k w a r d  t h a t  i t  w i l l  u n d e r m i n e  t h e  p u r p o s e  o f  ♦■he p a n e !  
a n d  l e a d  t o  s t r o n g e r  s e n t i m e n t s  to  d l s o a n d  i t  a l t o g e t h e r .

A l a s k a  i s  t h e  o n l y  s t a t e  l i s t e d  i n  E x h i b i t  "A " t h a t  h a s  o n l y  
p h y s i c i a n  m e m b e r s .  I n  S e c t i o n  1. p a r a g r a p h  a* l i n e  16 to  19* t h e  c o u r t  
i s  g i v e n  t h e  p o w e r  t o  d e t e r m i n e  t h e  p r o f e s s i o n s  o r  s p e c i a l t i e s  t o  b e  
r e p r e s e n t e d  o n  t h e  e x p e r t  a d v i s o r y  p a n e l .  S t i p u l a t i n g  l a t e r  i n  S e c t i o n  
1 t h a t  t h r ^ e  o u t  o f  f i v e  m em b e r s  n o t  b e  h e a l t h  c a r e  p r o v i d e r s  
u n n e c e s s a r i l y  r e s t r i c t s  t h e  c o u r t s  a b i l i t y  t o  c h o o s e  t h e  m o s t  
a p p r o p r i a t e  e x p e r t s  f o r  t h e  a d v i s o r y  p a n e l .  Why n o t  l e t  t h e  c o u r t  
d e c i d e  i n  e a c h  c a s e  w h e t h e r  t h e r e  s h o u l d  b e  o n e  o r  no  n o n - h e a l t h  c a r e  
p r o v i d e r  on  a n  i n d i v i d u a l  p a n e l ?

The  d i s c o v e r y  i s s u e  i s  c o n f u s i n g ,  s i n c e  I  d o n ’ t  know  how 
S e c t i o n  2 o r i g i n a l l y  r e a d .  Am I  c o r r e c t l y  i n t e r p r e t i n g  t h e  i n f o r m a t i o n  
p r e s e n t e d  w h en  I c o n c l u d e  T h a t  a s  t h e  1 aw now s t a n d s ,  t h e  p a n e l  c a n  
p e r f o r m  d i s c o v e r y  b u t  t h e  r e s p e c t i v e  p a r t i e s  c a n n o t 7 D o e s  t h i s  h i n d e r  
t h e  p r o c e s s ,  o r  w o u l d  m o re  i n f o r m a t i o n  b e  a v a i l a b l e  t o  t h e  p a n e l  i f  
d i s c o v e r y  w e r e  a l l o w e d  p r i o r  f o a n d  d u r i n g  t h e  e x p e r t  a d v i s o r y  p a n e l  
r e p o r t 7 W o u ld  a l l o w i n g  d i s c o v e r ' ,  d e l a v  t h e  r e p o r t ?  T h e  J i s c o v e r v  
p r o c e s s  c e r t a i n l y  c a n  b e  u s e d  t o  g e n e r a t e  l e g a l  f e e s — i s  t h i s  m o r e  o f  
w h a t  t h e  l a w y e r s  a m e n d in g  t h i s  l a w  a r e  a f t e r 7

I f  t h e r e  a r e  no s e r i o u s  p r o b l e m s  w i t h  ♦he l a w  a s  i t  now 
s t a n d s ,  w i l l  c h a n g i n g  i t  b e n e f i t  t h e  p e r s o n a l  i n j u r v  l a w y e r s ,  t h e  c o u r t ,  
t h e  i n j u r e d  p a r t i e s  b e i n g  r e p r e s e n t e d ,  o r  t h e  p h y s i c i a n s  o n  t h e  p a n e l ?  
E x c e p t  t o  p o s s i b l y  a l l o w  a n  n o n - h e a l t h  c a r e  p r o v i d e r  o n  t h e  p a n e l  w h en  
t h e  c o u r t  m i g h t  d e em  i t  a p p r o p r i a t e .  I  c a n n o t  f i n d  a n v  r e a s o n  t h e  l a w  
s h o u l d  b e  a m e n d e d .

S L n c e r e l v .  . f  

>/M a r c i a  A , L i b e r n t o r e .  M .D .

S a v  S c h a l o w



F e l l o w  o f  A m e r i c a n  C o l l e g e  o f  P h y s i c i a n s  

I n t e r n a l  m e d i c i n e

6 2 3 4  Tanaina  Dr iv e , An c h o r a g e , Alaska 9 9 5 0 2 ,  U.S.A.
(9 0 7 )  2 4 3 -5 5 8 3

N o v e m b e r  2 8 ,  1 9 8 9

R e p r e s e n t a t i v e  D a v e  D o n l e y ,  C h a i r m a n  
L a b o r  & C o m m e r c e  C o m m i t t e e  
A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
P . O . B o x  V 
J u n e a u ,  AK 9 9 8 1 1

R e :  HB 3 3 6 :  " A n  A c t  r e l a t i n g  t o  m e d i c a l  m a l p r a c t i c e  a d v i s o r y  
p a n e l s . "

D e a r  R e p r e s e n t a t i v e  D o n l e y :

I  am w r i t i n g  a s  a p h y s i c i a n  w h o  s e r v e d  o n  t h e  G o v e r n o r ' s  
C o m m i s s i o n  o n  M e d i c a l  M a l p r a c t i c e  I n s u r a n c e  i n  1 9 7 5  t h a t  
d e v i s e d  t h e  t h r e e - p e r s o n  e x p e r t  a d v i s o r y  p a n e l  s y s t e m  t o  
a s s i s t  t h e  c o u r t s  i n  a d j u d i c a t i n g  m e d i c a l  m a l p r a c t i c e  
l a w s u i t s .  F o r  12  y e a r s  a f t e r  t h a t  I  s e r v e d  a s  c h a i r m a n  o f  
t h e  M e d i c o - L e g a l  C o m m i t t e e  o f  t h e  A l a s k a  S t a t e  M e d i c a l  
A s s o c i a t i o n .  My  c o m m i t t e e ' s  p r i n c i p a l  t a s k  w a s  t o  r e c r u i t  
p h y s i c i a n s ,  a n d  o c c a s i o n a l l y  o t h e r  e x p e r t s ,  f o r  n o m i n a t i o n  
t o  t h e  c o u r t  f o r  s e r v i c e  o n  p a n e l s  a n d  t o  a s s i s t  p a n e l s  
a d m i n i s t r a t i v e l y  i n  d o i n g  t h e i r  j o b .  T h u s  I  am i n  a p o s i t i o n  
o f  k n o w l e d g e  c o n c e r n i n g  t h e  o r i g i n s  o f  t h e  p a n e l  s y s t e m  a n d  
h o w  t h e y  h a v e  w o r k e d .  U n f o r t u n a t e l y  t h e r e  h a s  n o t  b e e n  a 
s y s t e m a t i c ,  c o m p l e t e  a n a l y s i s  o f  p a n e l  p e r f o r m a n c e ,  a l t h o u g h  
I  h a v e  w o r k e d  o n  t h i s  t o  s o m e  e x t e n t  i n  p a s t  y e a r s .

HB 3 3 6  w i l l  e m a s c u l a t e  o r  d e s t r o y  t h e  e x p e r t  a d v i s o r y  p a n e l  
s y s t e m .  T h i s  a p p a r e n t l y  i s  t h e  p u r p o s e  o f  t h e  b i l l .

T h e  p r i m e  r e a s o n  f o r  t h e  p a n e l ,  a s  i t  w a s  c r e a t e d  i n  AS
0 9 . 5 5 . 5 3 6 ,  i s  t o  e x p l a i n  t h e  b i o l o g y  o f  t h e  c a s e  t o  t h e  
c o u r t - t o  e x p l a i n  t h e  n a t u r e  a n d  n a t u r a l  m a r c h  o f  d i s e a s e  a s  
a l t e r e d  i n  m o s t  c a s e s  b y  m e d i c a l  i n t e r v e n t i c n . T h e  p u r p o s e  
i s  n o t  t o  a p p l y  t h e  l a w  t o  c a s e s  o r  t o  a n s w e r  t h e  q u e s t i o n  
a s  t o  w h e t h e r  m e d i c a l  m a l p r a c t i c e  o c c u r r e d .

HB 5 3 6  w o u l d  c o m p l e t e l y  c h a n g e  t h i s  b e c a u s e  o n l y  t w o  a t  m o s t  
o f  t h e  p a n e l i s t s  w o u l d  b e  p h y s i c i a n s .  I t  i s  e v e n  p o s s i b l e  
t h a t  a t  s o m e  t i m e s  n o n e  o f  t h e  p a n e l i s t s  w o u l d  b e  
p h y s i c i a n s .  H o w  c o u l d  a p a n e l  w i t h  a  m i n o r i t y  o f  m e m b e r s  
b e i n g  " e x p e r t "  i n  t h e  b i o l o g i c a l  i s s u e  a t  h a n d  b e  " e x p e r t " ?  
Who o t h e r  t h a n  a t t o r n e y s  w o u l d  p r e s u m e  t o  b e  q u a l i f i e d  t o  b e  
n o n - m e d i c a l  e x p e r t s  o n  t h e  c o m m i t t e e ?  T h e  e n t i r e  n a t u r e  o f  
t h e  e x e r c i s e  w o u l d  h e  a l t ^ r ^ d  a n d  w o u l d  b e  t h e n ,  i n  my 
o p i n i o n ,  u s e l e s s .
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F u r t h e r ,  u n d e r  S e c .  2 ,  t h e  p a n e l  w o u l d  n o  l o n g e r  b e  a b l e ,  
a m o n g  o t h e r  t h i n g s ,  t o  d o  t w o  v a l u a b l e  f u n c t i o n s  o f  p r e s e n t  
p a n e l s ,  n a m e l y ,  p h y s i c a l l y  e x a m i n e  p a t i e n t s  ( c l a i m a n t s )  a n d  
a d d u c e  o t h e r  e x p e r t  o p i n i o n  f r o m  c u r r e n t  m e d i c a l  l i t e r a t u r e .  
B o t h  o f  t h e s e  f a c e t s  o f  t h e  p r e s e n t  s y s t e m  a r e  e m i n e n t l y  
p e r t i n e n t

t o  t h e  m e d i c a l  e x e g e s i s  o f  t h e  c a s e  a n d  s h o u l d  n o t  b e  s o  
l i g h t l y  d i s c a r d e d .

I t  h a s  b e e n  v e r y  d i f f i c u l t  t o  g u a g e  w h e t h e r  o r  n o t  t h e  p a n e l  
s y s t e m  i s  s o c i a l l y  c o n s t r u c t i v e  o r  n o t ,  i . e . ,  w h e t h e r  
l a w s u i t s  a r e  h a n d l e d  i n  a w a y  t h a t  i s  f a i r e r ,  q u i c k e r ,  a n d  
o p e r a t i o n a l l y  c h e a p e r  t h a n  t h e  s y s t e m  w i t h o u t  a m i c u s  c u r i a e  
p a n e l s .  I t  m a y  w e l l  b e  t h a t  t h e  p a n e l s  a r e  t o o  p o n d e r o u s  a n d  
h a v e  o u t l i v e d  w h a t e v e r  u s e f u l n e s s  t h a y  o r i g i n a l l y  h a d .  I f  s o  
a f t e r  t h o r o u g h  s c r u t i n y ,  t h e y  s h o u l d  b e  a b o l i s h e d  ( n o t  
v i t i a t e d  a s  i n  HB 3 3 6 )  b u t  t h i s ,  I  s u b m i t ,  s h o u l d  b e  a p a r t  
o f  e l a b o r a t e  t o r t  r e f o r m  t h a t  w o u l d  r e p l a c e  a h o a r y  s y s t e m  
n o  l o n g e r  s e r v i n g  t h e  p u b l i c  w e l l .

R e s p e c t f u l l y ,

R o d m a n  W i l s o n ,  M . D .
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The s i n g u l a r  f e a t u r e  o f  A l a s k a ' s  s y s t e m  f o r  p r e - t r i a l  r e v i e w  o f  

l e g a l  a c t i o n s  a l l e g i n g  m e d i c a l  m a l p r a c t i c e  i s  t h a t  t h e  t h r e e - p e r s o n  

e x p e r t  a d v i s o r y  p a n e l  i s  a l l  m e d i c a l .  A l t h o u g h  t h e  s t a t u t e  ( a p p e n d i x )  

i n  1976  w h i c h  e r f  t e d  t h e  p a n e l s  a l l o w s  any  p e r s o n  e x p e r t  i n  t h e  m a t t e r  

a t  hand t o  s i t  on a p a n e l ,  i n  p r a c t i c e  t h e  c o u r t s  h a v e  a p p o i n t e d  o n l y  

p h y s i c i a n s  o r  o t h e r  m e d i c a l  p r o f e s s i o n a l s  s u c h  as  d e n t i s t s ,  n i  s e s ,  and 

o p t o m e t r i s t s .

Th e  p a n e l  s c r u t i n i z e s  t h e  m e d i c a l  r e c o r d s ,  i n t e r v i e w s  wh om eve r  i t  

w a n t s  t o  i n t e r v i e w ,  e x a m in e s  t h e  p a t i e n t  i f  i t  w i s h e s ,  a n s w e r s  e i g h t  

c a r d i n a l  s t a t u t o r y  q u e s t i o n s ,  e x p a n d s  on i t s  a n s w e r s  i f  i t  d e s i r e s ,  and 

w i t h i n  30 d a y s ,  o r  60 i f  e x t e n s i o n  i s  r e q u e s t e d  and g r a n t e d ,  r e p o r t s  t o  

t h e  c o u r t .

T h e  k e y  q u e s t i o n  is n u m b e r  "Did an i n j u r y  a r i s e  f r o m  the m e d i c a l  
A

c a r e ? "  I f  t h e  a n s w e r  i n  y e s ,  q u e s t i o n  number  7 i s  a l s o  s a l i e n t :  "Was

t h e  m e d i c a l  i n j u r y  c a u s e d  b y  u n s k i l l f u l  c a r e ? "

N o t i c e  t h a t  n e i t h e r  o f  t h e s e  c r u c i a l  q u e s t i o n s ,  n o r  a n y  o t h e r ,  

p r e c i s e l y  a s k s  t h e  p a n e l  t o  d e t e r m i n e  w h e t h e r  o r  n o t  " m a l p r a c t i c e "  

o c c u r r e d ,  a n a t t e r ,  a s  i n  m o s t  j u r i s d i c t i o n s ,  h a v i n g  t o  do w i t h  p r o x i m i t y ,  

s t a n d a r d  o f  c a r e ,  and t h e  l i k e .  The d i s t i n c t i o n  i s  i m p o r t a n t ,  f o r  i t  

a l l o w s  whe  p a n e l i s t s  t o  c o n f i n e  t h e i r  o p i n i o n  t o  m e d i c a l  r a t h e r  t h a n  

l e g a l  q u e s t i o n s .  P a n e l i s t s  a r e  t h u s  c o m f o r t a b l e  as  a r u l e  i n  t h e i r  r o l e  

a s  m e d i c a l  c o n s u l t a n t s  t o  t h e  c o u r t .

O t h e r  s t a t e s  h o v e  c r e a t e d  s c r e e n i n g  p a n e l s  o f  v a r y i n g  s i z e  and 

c o m p o s i t i o n  b u t  u s u a l l y  i n c l u d i n g  a t t o r n e y s  and  l a y  p e r s o n s .  The c l o s e s t  

p a r a l l e l  i s  t h e  p a n e l  i n  L o u i s i a n a  w h e r e  t h r e e  p h y s i c i a n s ,  o b s e r v e d  b y  

a n  a t t o r n e y ,  r e v i e w  c a s e s .  By and l a r g e  t h e y  h a v e  been  c u m be rs o m e ,  

c o s t l y ,  and u n c o n s t i t u t i o n a l .  P a n e l s  i n  F l o r i d a ,  I l l i n o i s ,  M i s s o u r i ,  

N e v a d a ,  N o r t h  D a k o t a ,  P e n n s y l v a n i a ,  Rhode I s l a n d ,  and T e n n e s s e e  have  

c i t h e r  been  r e p e a l e d  o r  h a v e  f a l l e n  t o  c o u r t  c h a l l e n g e .  P a n e l s  p e r s i s t

L



i n  xu  s t a t e s  i n c l u d i n g  A l a s k a .  A l a s k a ’ s p a n e l  s y s t e m  was u p h e l d  b y  t h e
*

A l a s k a  S up reme C o u r t ,  a l b e i t  o b l i q u e l y .  P lum by  v s  H a l e  p o i n t e d  o u t  t h a t  

t h e  f i n a l  v o t e  on t h e  1976 s t a t u t e  i n  t h e  S t a t e  S e n a t e  was b y  v o i c e  

r a t h e r  t h a n  r o l l - c a l l .  The c o n s t i t u t i o n  c a l l s  f o r  r o l l ^ c a l l  v o t e s  on
A

f i n a l  a d o p t i o n  o f  s t a t u t e s .  The A l a s k a  Supreme C o u r t  a g r e e d  t h a t  t h e  

v o t e  was p r o c e d u r a l l y  i r r e g u l a r  b u t  l e t  t h e  s t a t i t e  s t a n d ,  t h r o w i n g  t h e
( X d v o c

c o m p l a i n i n g —p a r t y  a b o n e  by  a l l o w i n g  t h e - p l e a d e r  t o  p r o c e e d  w i t h  two 

c a s e s  w i t h o u t  e x p e r t  a d v i s o r y  p a n e l s .

APPOINTMENT OF PANELS

S i x t y - t h r e e  m e d i c a l  m a l p r a c t i c e  l a w s u i t s  w e r e  f i l e d  i n  s t a t e  c o u r t s  

i n  A l a s k a  i n  t h e  f o u r - y e a r  p e r i o d  1 9 7 8 - 1 9 8 1 .  One c a s e ' was su bs -eq t r e r r f i y  

£ x * f « j f  e r r e d  L U " f  e d u L U l^C U lu  L J u t  i s d  n m m r .  M o s t  c a s e s  w e r e  f i l e d  ‘ n t h e  

T h i r d  J u d i c i a l  D i s t r i c t  ( 3 J D )  i n  A n c h o r a g e  w h e r e  a p p r o x i m a t e l y  o n e - h a l f  

o f  t h e  s t a t e ' s  4 6 0 , 0 0 0  p e o p l e  l i v e .  M o s t  ac ' i n s  named m o r e  t h a n  o n e  

p h y s i c i a n .  One c o m p l a i n t  l i s t e d  13 p h y s i c i a n s .  Ten p h y s i c i a n s  w e r e  

named m o r e  t h a n  o n c e .  D e n t a l  c a s e s  i n v a r i a b l y  nam ed^o ne  d e n t i s t .  One 

d e n t i s t  was  named t w i c e .  An a c t i o n  a g a i n s t  a n  o p t o m e t r i s t  named h i s  

f i v e  c o l l e a g u e s  and t h e i r  c o r p o r a t i o n .  S u i t s  a g a i n s t  p h y s i c i a n s  o f t e n  

named t h e i r  a s s o c i a t e s ,  t h e i r  c l i n i c ,  and t h e  h o s p i t a l  w h e r e  t h e  a g g r i e v e d  

had  l a i n .  An a c t i o n  s o l e l y  a g a i n s t  a  h o s p i t a l  d i d  o c c u r .  A t o t a l  o f  99 

h e a l t h  p r o f e s s i o n a l s ,  i n c l u d i n g  78 p h y s i c i a n s ,  and 33 i n s t i t u t i o n s  w e r e  

named ( T a b l e s  1 and  2 ) .  N o t  i n c l u d e d  i n  t h e  t a b l e s  w e r e  many " J o h n  

D o e ' s "  and  "XYZ C o r p o i a t i o n s . "

C a t e g o r i e s  o f  a l l e g a t i o n s  among 63 l a w s u i t s  a r e  a r r a y e d  i n  T a b l e  3 .  

F a u l t y  s u r g e r y  o*  a v o i d a b l e  c o m p l i c a t i o n ^  o f  s u r g e r y  was c l a i m e d  i n  16 

c a s e s  ( 2 5 % ) ;  no two c a s e s  w e r e  a l i k e .  M i s h a n d l i n g  o f  f r a c t u r e  was 

a l l e g e d  i n  14 c a s e s  ( 2 2 % ) :  f r a c t u r e  was miGsed a c c o r d i n g  t o  t h e  c o m p l a i n t  

i n  f o u r  i n s t a n c e s  ( c e r v i c a l  v r r r e b r a ,  s c a p u l a ,  w r i s t ,  p e l v i s ) ;  a n g u l a t i o n  

o f  t h e  t i b i a  a f t e r  h e a l i n g  was s p e c i f i e d  t h r e e  t i m e s .  F a u l t y  d e n t i s t r y  

was t h e  i s s u e  i n  11 c a s e s  ( 1 7 % ) :  s i x  i n v o l v e d  o r a l  o r  f a c i a l  c o m p l a i n t s

\
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a f t e r  e x t r a c t i o n ;  f o u r  i n v o l v e d  d i s s a t i s f a c t i o n  w i t h  r o o t - c a n a l  p r o c e d u r e s .  

The a c c u s a t i o n  was f a u l t y  o b s t e t r i c a l  o r  G y n e c o l o g i c  c a r e  i n  e i g h t  

l a w s u i t s  ( 1 3 % ) :  t h e r e  w e r e  two c l a i m s  o f  p r e g n a n c y  a f t e r  t u b a l  l i g a t i o n ;  

tw o  c l a i m s  a l l e g e d  damage f r o m  f o r c e p s  d e l i v e r y  w i t h  d e a t h  i n  o n e  i n s t a n c e  

and  c e r e b r a l  p a l s y  i n  a n o t h e r .  M i s s e d  d i a g n o s i s ,  c a n c e r  t w i c e  and 

y o c a r d i a l  i n f e c t i o n  t w i c e ,  was s p e c i f i e d  i n  e i g h t  a c t i o n s  ( 1 3 % ) .  S i x  

p a t i e n t s  o r  t h e i r  s u r v i v o r s  (10%) w e r e  d i s s a t i s f i e d  w i t h  managem en t  o f  

m e d i c a l  p r o b l e m s ;  no two c a s e s  w e r e  a l i k e .

A l t h o u g h  t h e  s t a t u t e  o r d e r i n g  e x p e r t  a d v i s o r y  p a n e l s ^ '  and  a t  t h e  

same t i m e  c r e a t i n g  a s t a t e - s p o n s o r e d  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y

i n s u r a n c e  c om pany ,  i n i t i a l l y  m a n d a t o r y  f o r  p h y s i c i a n s  b u t  amended i n
\

1977 t o  be  o p t i o n a l ,  and w o r k i n g  m i n o r  t o r t  l a w  a l t e r a t i o n s ^  w a s  e n a c t e d

i n  J u n e  1 9 7 6 ,  t h e  f i r s t  p a n e l  was n o t  a p p o i n t e d  u n t i l  O c t o b e r  1978  ^  
of

p a r t l y  b e c a u s e  i n s t i t u t i o n a l  i n e r t i a s  and p a r t l y  b e c a u s e  f e w  c o m p l a i n t s  
A

w e r e  b r o u g h t  i n  t h e  wake  o f  t h e  new l a w  w h i l e  a t t o r n e y s  p o n d e r e d  i t s  

m e a n in g  and b e c a u s e  o f  u n c e r t a i n t y  a s  t o  w h e t h e r  p h y s i c i a n s  w e r e  i n s u r e d  

o r  n o t .  M o s t  w e r e  n o t  f o r  a t h r e e - t o - f o u r - y e a r  p e r i o d  f r o m  1975  t o  

1 9 7 8 .

11 ( , S

I n  f i v e  i n s t a n c e s  among 62 c a s e s  i n  s t a t e  c o u r t s  p a n e l s  w e r e  n o t

a p p o i n t e d .  I n  t h e s e  p a n e l s  w e r e  n o t  a p p o i n t e d  b e c a u s e  c e r t a i n  j u d g e s
' 4 -  H

— *
 ̂ m i s u n d e r s t o o d  t h e  i n t e n t  o f  t h e  l a w ,  b e c a u s e  t h e  c a s e s  w e r e  d r o p p e d

a f t e r  t h e  c o m p l a i n t s  w e r e  a n s w e r e d ,  o r  b ec a u s e ^  i n  o ne  i n s t a n c e ^  a c h a r g e  

was  d e f e n d e d  s u c c e s s f u l l y  b e f o r e  a j u r y  and an  a p p e a l  on  t h e  i s s u e  o f  

t h e  s t a t u t e  o f  l i m i t a t i o n s  b e f o r e  t h e  m e d i c a l  i s s u e  was c o n s i d e r e d .

N i n e t e e n  j u d g e s  a p p o i n t e d  57 e x p e c t  a d v i s o r y  p a n e l s .  I n  t h r e e  

c a s e s  l a w s u i t s  w o r e  d i s m i s s e d  b e f o r e  t h e  p a n e l s  c o n v e n e d .  I n  a f o u r t h

c a n e  s e t t l e m e n t  o u t  o f  c o u r t  i n  an amount  o f  $ 1 4 2 , 5 0 0  was made when a



n e w b o r n  i n f a n t  d i e d  f r o m  damage t o  t h e  head d u r i n g  f o r c e p s  d e l i v e r y  

w i t h o u t  u s i n g  t l i e  p a n e l .

F i f t y - t h r e e  p a n e l s  c o m p l e t e d '  t h e i r  w o r k  by  f i l i n g  r e p o r t s  a t  t h e  

c o u r t .  F o r t y - e i g h t  o f  t h e s e  w e r e  a v a i l a b l e  t o  t h e  a u t h o r s  f o r  r e v i e w  

and  t h e  o p i n i o n s  as  t o  f a u l t  o r  no f a u l t  a r e  known i n  t h e  f i v e  r e p o r t s  

w h i c h  w e r e  n o t  i n  h and .

PROCESS

I n  3JD t h e  t i m e  l i n e  f o r  l a w s u i t s  f r o m  f i l i n g  t o  p a n e l  r e p o r t  i s  

shown  I n  t h e  f i g u r e .  The s y s t e m  i s  d e s i g n e d  t o  c o m p l e t e  t h i s  p h a s e  i n  

1 0 0  t o  130  d a y s .

N o m i n a t i o n s  f o r  p a n e l  s e a t s  i n  3JD c a s e s  w e r e  made b y  a r r a n g e m e n t  

b e t w e e n  t h e  c o u r t  and t h e  A l a s k a  S t a t e  M e d i c a l  A s s o c i a t i o n  (ASMA) o r  i n  

a d e n t a l  c a s e  t h e  A l a s k a  D e n t a l  A s s o c i a t i o n  (A D A ) .  As a r u l e  n i n e  names 

w e r e  s u b m i t t e d  t o g e t h e r  w i t h  s u g g e s t i o n s  a s  t o  a p p r o p r i a t e  s p e c i a l t y  

r e p r e s e n t a t i o n .  S o m e t im e s  n i n e  names c o u l d  n o t  be m u s t e r e d  w h e n ,  f o r  

e x a m p l e ,  s p e c i a l i s t s ,  u n i n v o l v c d  i n  t h e  c a s e ,  i n  a s m a l l  f i e l d  l i k e  

n e u r o s u r g e r y  o r  o t o l a r y n g o l o g y  w e r e  s c a r c e .

N o m i n a t i o n s  w e r e  made by  ASMA o r  ADA m e r e l y  upon  a r e a d i n g  o f  t h e  

c o m p l a i n t  o r  o c c a s i o n a l l y  i n  a d d i t i o n  f r o m  h a v i n g  w in d  o t h e r w i s e  o f  t h e  

m a t t e r .  F o r  e x a m p le ,  i n  a c o m p l a i n t  a b o u t  an  I n f e c t e d  compound f r a c t u r e  

n a m i n g  an o r t h o p e d i c  s u r g e o n ,  t h e  ASMA n l g h c  s u b m i t  t h e  names o f  s i x  

o r t h o p e d i c  s u r g e o n s  and t h r e e  I n t e r n i s t s  e s p e c i a l l y  k n o w l e d g e a b l e  a b o u t  

I n f e c t i o u s  d i s e a s e .  None o f  cho n i n e ,  o f  c o u r s e ,  w o u l d  h a v e  been
• I
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i n v o l v e d  i n  t h e  c a r e  o f  t h e  p a t i e n t .  Or i n  a c a s e  a g a i n s t  a d e n t i s t  

a l l e g i n g  m a n d i b u l a r  n e r v e  damage a f t e r  m o l a r  e x t r a c t i o n ,  t h e  ADA and t h e  

ASMA t o g e t h e r  m i g h t  s u g g e s t  t o  t h e  c o u r t  t h e  names o f  t h r e e  d e n t i s t s ,  

t h r e e  o r a l  s u r g e o n s ,  and t h r e e  n e u r o l o g i s t s .

No m in ee s  u s u a l l y ,  b u t  n o t  i n v a r i a b l y ,  l i v e d  w i t h i n  t h e  sa n e  j u d i c i a l  

d i s t r i c t  i n  w h i c h  t h e  c o m p l a i n t  had b ee n  e n t e r e d ,  b u t  s o m e t im e s  o u t - o f -  

c i t y  p a n e l i s t s  w e r e  d e l i b e r a t e l y  p r o p o s e d ,  f o r  e x a m p l e ,  p h y s i c i a n s  f r o m  

F a i r b a n k s  t o  s t u d y  a K c n a i  P e n i n s u l a  c a s e  w h e r e  p h y s i c i a n s  a r e  f e w .

I n  3JD t h e  c o u r t  a l l o w e d  t h e  ASMA o r  ADA 30  d a y s  t o  make n o m i n a t i o n s .  

I n  t h e  54 c a s e s  u n d e r  s t u d y  i t  t o o k  2 t o  41 d a y s  ( m e d ia n  1 4 )  f o r  t h e  

ASMA t o  do t h i s  and  f r o m  2 t o  30 d a y s  ( m e d i a n  1 0 )  f o r  t h e  ADA.

The j u d g e  h e a r i n g  t h e  c a s e  t h e n  s e l e c t e d  a n y  t h r e e  o f  t h e  n i n e  

n o m i n e e s ,  u s u a l l y  a d h e r i n g  t o  t h e  s p e c i a l t y  d i s t r i b u t i o n  p r o p o s e d .  I n  

o t h e r  j u d i c i a l  d i s t r i c t s  j u d g e s  s e l e c t e d  p a n e l s  i n  t h e i r  own m a n n e r ,  

l i s t e n i n g  i n  some i n s t a n c e s  t o  c o u n s e l  f o r  each  s i d e  o r  p e r h a p s  e v e n  t o  

t h e  j u d g e ' s  p e r s o n a l  p h y s i c i a n ' s  r e r o m m e n d a t i o n s . U n s o l i c i t e d  n o m i n a t i o n s  

w e r e  s o m e t im e s  o f f e r e d  b y  t h e  ASMA i n  j u d i c i a l  d i s t r i c t s  o t h e r  t h a n  3JD .

I n  o n e  c a s e  a F i r s t  J u d i c i a l  D i s t r i c t  j u d g e  a l l o w e d  t h e  p l a i n t i f f  t o  

name 2 p e r s o n s  and t h e  d e f e n d a n t  t o  name 1 .  The p l a i n t i f f  c h o s e  a 

p o d i a t r i s t  and  a n o n - p h y s i c i a n  p r o f e s s o r  o f  a n a t o m y ;  t h e  d e f e n d a n t  c h o s e  

a p r o f e s s o r  o f  o r t h o p e d i c  s u r g e r y .  The c a s e  was d r o p p e d  a f t e r  t h ,  a l l  

S e a t t l e  p a n e l  a g r e e d  t h a t  t h e r e  was n o - f a u l t  i n  t h e  m a n n e r  i n  w h i c h  t h e  

A l a s k a  o r t h o p e d i c  s u r g e o n  h a n d l e d  M o r t o n ’ s n e u ro m a  o f  t h e  f o o t  ( u s e  3 6 ) .

T h e r e  w o r e  an a v e r a g e  o f  385 p h y s i c i a n s  and 192 d e n t i s t s  i n  p r i v a t e  

p r a c t i c e  i n  A l a s k a  d u r i n g  t h e  y e a r s  1 9 7 8 - 1 9 8 1 ,  N o m i n a t i o n s  f o r  p a n e l
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p o s i t i o n s  w e r e  made a l m o s t  e x c l u s i v e l y  f r o m  t h e s e  p o o l s .  N u r s e s  and 

o p t o m e t r i s t s  w e r e  s o m e t im e s  p r o p o s e d .  I n  a l l  243 i n d i v i d u a l s  w e r e  

n o m i n a t e d  f r o m  a r o u n d  t h e  s t a t e ,  95 o n c e ,  64 t w i c e ,  28 t h r i c e ,  27 f o u r  

t i m e s ,  15 f i v e  t i m e s ,  -and 14 s i x  o r  more t i m e s .  F o r t y - t w o  p e r c e n t  o f  

t h e  a v e r a g e  p h y s i c i a n - d e n t i s t  p o o l  t h u s  w e r e  n o m i n a t e d  a t  l e a s t  o n c e  

d u r i n g  t h e  p e r i o d .

F i f t y - s i x  p a n e l s  w e r e  a p p o i n t e d ,  c o m p r i s i n g  168 p e r s o n s ,  a l l  b u t  

f o u r  o f  whom w e r e  p h y s i c i a n s  o r  d e n t i s t s .  M a k e -u p  o f  t h e  p a n e l s  b y  

s p e c i a l t y  i s  shown i n  T a b l e  4 .  E x c e p t  i n  d e n t a l  c a s e s  i t  was uncommon 

f o r  p a n e l s  t o  c o n s i s t  o f  i n d i v i d u a l s  a l l  p r a c t i c i n g  t h e  s a n e  s p e c i a l t y  

b u t  t h e r e  w e r e  f o u r  p a n e l s  e n t i r e l y  o f  o b s t e t r i c i a n - g y n e c o l o g i 3 t s ,  t h r e e  

o f  o r t h o p e d i c  s u r g e o n s ,  two o f  i n t e r n i s t s ,  and o ne  e a c h  s o l e l y  o f  r a d i o l o g i s t s ,  

o t o l a r y n g o l o g i s t s ,  o r  o p h t h a l m o l o g i s t s .  I t  was common f o r  an  I n t e r n i s t  

t o  be on a p a n e l  i n v o l v i n g  a c o m p l i c a t i o n  o f  s u r g e r y ,  and  he waa o f t e n  

c h o s e n  c h a i r m a n  ( T a b l e  5 ) .

T h i r t y - t h r e e  i n d i v i d u a l s  w e r e  a p p o i n t e d  t w i c e ,  14 t h r i c e ,  4 f o u r  

t i m e s ,  1 f i v e  t i m e s ,  and 2 s i x  t i m e s .  A f e w  g r u m b l e d  when d e s i g n a t e d  

a g a i n ,  b u t  no o n e  r e f u s e d  t o  s e r v e  u n l e s s  he  d i s c o v e r e d  t h n t  he had been  

i n v o l v e d  i n  t h e  c a r e  o f  t h e  p a t i e n t  a f t e r  a l l ,  was i l l ,  o r  was on  an 

e x t e n d e d  h o l i d a y .

Modus Operand  1 o f  P a n e l s

T he s t a t u t e  c o m p e l s  p r o d u c t i o n  o f  a l l  r e l a t i v e  m e d i c a l  r e c o r d s  and  

o t h e r  m a t e r i a l s  f o r  u s e  by t h o  m e d i c a l  p a n e l .  C o p i e s  o f  r e c o r d s  w o r e  

u s u a l l y  p r o v i d e d  t o  t h e  c o u r t  by  t h e  p l a i n t i f f ,  o f t e n  i n  t r i p l i c a t e ,  and  

w o r e  f o r w a r d e d  to t in :  p a n e l .  R e c o r d s ,  h o w e v e r ,  w e r e  f r e q u e n t l y  i n c o m p l e t e  

o r  c o p i e s  i l l e g i b l e  e s p e c i a l l y  oil m a r g i n s ,  l a b o r a t o r y  r e p o r t *  w o re

(a



s o m e t i m e s  c o p i e d  o v e r l a i n ,  o n l y  names  an d  d a t e s  s h o w i n g .  A c c o r d i n g l y ,  

p a n e l i s t s ,  h a v i n g  c h o s e n  a  c h a i r m a n  ( two t y p i c a l l y  f i n g e r i n g  o n e )  u s u a l l y  

f i r s t  i n d i v i d u a l l y  i n s p e c t e d  t h e  o r i g i n a l  h o s p i t a l  c h a r t  i f  t h e  c a s e  had 

o c c u r r e d  i n  t h e i r  c o m m u n i t y ,  n e x t  s t u d i e d  x - r a y s  a n d  o t h e r  m a t e r i a l s ,  

t h e n  m e t  i n f o r m a l l y ,  s o m e t i m e s  by t e l e p h o n e ,  t o  d e c i d e  how t o  p r o c e e d .

T h i s  u s u a l l y  i n v o l v e d  i n t e r v i e w i n g  t h e  d e f e n d i n g  p h y s i c i a n  o r  d e n t i s t ,  

q u e s t i o n i n g  n u r s e s  o r  o t h e r  p e r s o n s  h a v i n g  f i r s t - h a n d  k n o w l e d g e  o f  t h e  

m a t t e r ,  and  a r r a n g i n g  t o  e x a m i n e  o r  a t  l e a s t  i n t e r v i e w  t h e  i n j u r e d  

p e r s o n  i f  s t i l l  a l i v e .  I f  h e  had l e f t  t h e  s t a t e ,  i n t e r v i e w i n g  was 

s o m e t i m e s  d o n e  by a  l o n g - d i s t a n c e  c o n f e r e n c e  c a l l .

A murky  a r e a  h a 3  b e e n  i n  t h e  m a t t e r  o f  w h a t  r e c o r d s  t o  k e e p  a n d  

w h e t h e r  t o  a l l o w  r e p r e s e n t a t i o n  a t  h e a r i n g s  a n d  p h y s i c i a n  e x a m i n a t i o n s .  

J u s t i c e s  i n  3JD h a v e  g e n e r a l l y  b e e n  s u p p o r t i v e  o f  i n f o r m a l i t y  i n  t h e s e  

a r e a s ,  l e a v i n g  i t  t o  t h e  p a n e l  c n a i m a n  w h e t h e r  t o  s u f f e r  a t t o r n e y s  an d  

w h e t h e r  t o  m u z z l e  them  o r  n o t .

L i k e w i s e  Che c o u r t  h a s  n o t  i n s i s t e d  upon  r e c o r d e d  o r  w r i t t e n  t e s t i m o n y  

a n d  p r o c e e d i n g s  s o  l o n g  a s  a  l i s t  o f  t h e  names  o f  t* o s e  i n t e r v i e w e d  an d  

d o c u m e n t s  o r  o t h e r  r c s o u r c c c  u s e d  was  a t t a c h e d  t o  t h e  r e p o r t .  The 

s t a t u t e ,  h o w e v e r ,  s p e c i f i c s  t h a t  t h e  p a n e l  " s h a l l  m a i n t a i n  a  r e c o r d  o f  

a n y  t e s t i m o n y  o r  o r a l  s t a t e m e n t s  o f  w i t n e s s e s " .  T a p e  r e c o r d i n g s  o f  

h e a r i n g s  w o r e  made by some p a n e l s ,  b u l  a s  a  r u l e  t h e s e  w e r e  n o t  t r a n s c r i b e d  

o r  s u b m i t t e d .

P h y s i c i a n s  u n d e r s t a n d a b l y  f e l t  m os t  a t  e as e  when  w o r k i n g  a p p r o x i m a t e l y  

a s  t h e y  do when c o n s u l t i n g ,  t h a t  I s  t o  s a y ,  I n v e s t i g a t i n g  t h e  c a s e  

h o w e v e r  t h e y  c h o s e .  A s a l i e n t  d i f f e r e n c e  b e t w e e n  a c o n s u l t a t i o n  and 

t h i s  m o d a l i t y ,  o f  c o u r s e ,  l o  t h a t  I t  I s  a t h r c c - p c r o o n  c o n s u l t a t i o n ,  an 

e x e r c i s e  n o t  c u s t o m a r i l y  p r a c t i c e d  b y  p h y s i c i a n s ,  b u t  on t h e  o t h e r  hand
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not that s trange.

A f t e r  d e l a y s  f o r  r e c e i p t  and  p e r s t i a l  o f  f u r t h e r  r e c o r d s ,  s e a r c h  o f  

m e d i c a l  w r i t i n g s  o n  t h e  t o p i c ,  r e - i n t e r v i e w i n g  and  m u l l i n g ,  o f t e n  l e a d i n g  

t o  a r e q u e s t  f o r  t h e  s t a t u t o r i a l l y  p e r m i t t e d  3 0 - d a y  e x t e n t i o n  o f  t i m e ,  

and s o m e t im e s  a f t e r  p r o d d i n g  f r o m  AS" and ADA, p a n e l i s t s  t y p i c a l l y  m e t  

i n  camera  t o  d i s c u s s  t h e  c a s e ,  t o  d e c i d e  o n  t h e i r  a n s w e r s  t o  t h e  e i g h t  

q u e s t i o n s ,  and t o  d r a f t ,  o r  d e l e g a t e  t h e  c h a i r m a n  t o  d r a f t ,  f u r t h e r  

p a r a g r a p h s  o r  p a g e s  o f  e x e g e s i s .  When thi3 had b e e n  r e v i e w e d ,  r e v i s e d ,  

and s i g n e d  b y  e a c h  p a r t i c i p a n t ,  i t  was d e l i v e r e d  t o  t h e  c o u r t ,  w h i c h
3

p r o m p t l y  d i s t r i b u t e d  i t  t o  a l l  p a r t i e s .

R e p o r t s  h a v e  v a r i e d  i n  l e n g t h  f r o m  e x t r e m e l y  b r i e f  a n s w e r s  t o  t h e  

f i x e d  q u e s t i o n s  t o  l e n g t h y  e l a b o r a t i o n s  r u n n i n g  t o  e i g h t  t o  t e n  p a g e s .

M o s t  h a v e  b ee n  tw o  t o  t h r e e  p a g e s  i n  l e n g t h  and h a v e  i n c l u d e d  a l i s t  o f  

m a t e r i a l s  s c r u t i n i z e d ,  p e r s o n s  q u e r i e d ,  and r e f e r e n c e s  c o n s u l t e d .  M o s t  

r e p o r t s  h a v e  b e e n  d i r e c t  and s p e c i f i c ,  c o v e r i n g  e a c h  p o i n t  i n  t h e  c o m p l a i n t  

h o w e v e r  t r i v i a l .  Some h a v e  been  v e r y  i m a g i n a t i v e .  One p a n e l  p o l l e d  

t w e l v e  g e n e r a l  s u r g e o n s  o n  t h e  q u e s t i o n  o f  w h a t  e a c h  w o u l d  do  i n  a 

h y p o t h e t i c  c a s e  l i k o  t h e  o n e  b e f o r e  '■he p a n e l .  T h e y  us i -d  t h e  r e s u l t s  o f  

t h e  p o l l  t o  s u p p o r t  t h e i r  o p i n i o n .

I t  t o o l :  f r o m  23 t o  308 d a y s  f o r  p a n e l s  t o  c o m p l e t e  t h e i r  w o r k  f r o m  

d a y  o f  a p p o i n t m e n t  t o  d a y  o f  d e l i v e r y  o f  t h e  r e p o r t  t o  t h e  c o u r t .

A v e r a g e  nnd m e d i a n  t i m e s  i n  1 9 7 8 - 1 9 7 9  wa3 . '31 and 104 d a y a  r e s p e c t i v e l y ,  

and  i n  1 9 8 0 - 1 9 8 1 ,  80 and 63 d a y s  r e s p e c t i v e l y  ( T a b l e  6 ) .  As p h y s i c i a n s  

and  d e n t i s t s  h a v e  become a c c u s t o m e d  t o  t h e  t a s k ,  w o r k  h a s  b ee n  d o n e  

f a s t e r  b u t  s t i l l ,  a s  a r u l e ,  n o t  q u i t e  w i t h i n  t h e  3 0 - 6 0  d a y  p e r i o d  

s p e c i f i e d  by  t h e  s t a t u t e ,  and  some p a n e l s  h a v e  been  e x t r a o r d i n a r i l y  s l o w  

i n  c o m p l e t i n g  t h e i r  c h o r e .



Panel members a r e  e n t i t l e d  by the  law. to payment f o r  t ime spent and
V

t r a v e l ,  but pay fo r  t ime i s  the  S t a t e ' s  per diem r a t e  f o r  members of 

boards  and commissions.  As panel work has been done an hour h e re ,  a 

q u a r t e r  nour t h e r e ,  i t  has been a bo ther  f o r  d o c to r s  and d e n t i s t s  to 

compute h i l l s ,  and s i n c e  the  S t a t e  c o n s id e r s  per diem as payment f o r  an 

e ig h t -h o u r  day, or  a t  l e a s t  a f o u r  or f iv e -h o u r  day of  d u ty ,  most p h y s ic i an s  

and d e n t i s t s  have no t  deigned to b i l l .  The amounts a u th o r i z e d  do not 

a dequa te ly  compensate them fo r  the  many hours  expended and the  g r a v i t y  

o f  the  t a sk .  Pay, however, has not been an i s su e  of  importance  to 

d o c t o r s  and d e n t i s t s  thus  f a r .  Even count ing  a d m i n i s t r a t i v e  cou r t  

c o s t s ,  the exper t  adv iso ry  panel system has been inexpens ive  to the 

p u b l ic  to say the  l e a s t .



Find ings  of Panels  and Outcomes of  Cases

The study w i l l  now focus  on the 54 in s t a n c e s  in which the  exper t  

ad v iso ry  panels  f in i s h e d  t h e i r  work. Outcomes both  l e g a l  and medical  

have been t r a c ed  fo r  a t  l e a s t  e ig h teen  months in a lmost every case .

Some d o l l a r  d a t a  a re  e s t i m a te s  r a t h e r  than exac t amounts but r e p r e s e n t  

f i g u r e s  as  c lo s e  as  the  a u th o r s  could o b t a i n .  Amounts of o u t - o f - c o u r t  

s e t t l e m e n t s  and pe rsona l  l e g a l  expenses  a r e ,  as  a r u l e ,  p r i v a t e  in fo rm at ion  

and hard  to g e t .  Valves recorded  a r e  probably a c c u r a t e  to w i th in  20 

p e r c e n t .

A. Cases in  Which Panels  Found Fau l t

Twelve e x p e r t  adv iso ry  pane ls  (22%) found t h a t  i n j u r y  a r o s e  from 

u n s k i l l f u l  c a r e .  Table 7 p r e s e n t s  f e a t u r e s  of t h e se  12 c a s e s .

In f i v e  i n s t a n c e s  su rgery  was deemed to be f a u l t y  by reason  o f  m is takes  

a t  su rg e ry  in t h r ne i n s t a n c e s  and because of p o s to p e r a t i v e  com pl ica t ions  

in  two. In Case 16 the  panel thought  t h a t  a surgeon had severed  a 

t ru n k  of  the  b r a c h i a l  p lexus  in performing a s c a le n e  a n t i c u s  o p e ra t io n ,  

but he was f u l l y  exonerated by a j u r y .  On ap p ea l ,  however, the  case  was 

remanded when l a t e r  su rgery  e l s e  where showed t h a t ,  indeed, the  trunk 

had been seve red .  An o u t - o f - c o u r t  s e t t l e m e n t  in an amount o f  approximate ly  

$250,000 was made. In Case 44 a surgeon cu t  the  femoral a r t e r y  in the 

c o u rse  of a he rn io r rhaphy  on a woman. The ve sse l  was subsequen t ly  

r e p a i r e d  w i th  a p r o s t h e s i s  a t  f u r t h e r  su rge ry .  There i s  p r e s e n t l y  no



ev idence  of  v a sc u la r  i n s u f f i c i e n c y  in the  l imb. F ina l  s e t t l e m e n t  has 

n o t  been made. In Case 49 a g e n e r a l  surgeon of g r e a t  ex per ience  but 

s c a n t  formal t r a in in g  in  p l a s t i c  and r e c o n s t r u c t i v e  su rg e ry  performed 

p r o p h y la c t i c  simple mastectomy and i n s e r t i o n  of a p r o s t h e s i s  on the  l e f t  

a f t e r  modif ied r a d i c a l  mastectomy f o r  carcinoma of the  r i g h t  b r e a s t .  

N ec ro s i s  of the  sk in  and permanent d i s f igu rem en t  occur red  on the  l e f t .  

O r i g i n a l l y  the  surgeon, the  h o s p i t a l ,  the  c r e d e n t i a l s  committee,  and the 

c h i e f  of  su rgery  who allowed him to do " p l a s t i c "  su rge ry  were a l l  named, 

b u t  t h e  c r e d e n t i a l s  committee and c h ie f  of su rge ry  were subsequen t ly  

dropped from the  a c t i o n .  The p a n e l i s t s  a l l  agreed t h a t  t h e r e  was some 

deg ree  of  f a u l t  on the  p a r t  of  the  surgeon, but t h e i r  r e p o r t  hedged.

J u r y  t r i a l  ensued and awarded the  p l a i n t i f f  $220,000. This inc luded  a
5

p o r t i o n  of the  woman's c o s t s  and pre- judgment i n t e r e s t .  In  Case 13 

i n f e c t i o n  complicated replacement of a knee j o i n t  with an a r t i f i c i a l  

d e v ice .  Ankylos is  ensued. The panel did not b e l i e v e  t h a t  the  o r thoped ic  

surgeon was s u f f i c i e n t l y  t r a in e d  and exper ienced to have under taken  the 

p r o s t h e t i c  procedure .  S e t t l e m e n t  in the amount of $85,000 was made. In 

Case 56 glaucoma occurred !l>00N a f t e r  c a t a r a c t  su rg e ry .  V i t r eo u s  m a te r i a l  

ex t ruded  through the  i r i s  i n to  the a n t e r i o r  chamber. Although v i s i o n  

was r.ot l o s t ,  the  panel . e l t  t h a t  the  p a t i e n t  was a t  r i s k  f o r  f u t u r e  

t r o u b l e  in  the  eye. S e t t lem en t  has not ye t  been made.

In t h r e e  in s tan ces  d ia g n o s i s  was missed to the  de t r im en t  of the  p a t i e n t  

in  the  op in io n  of pane ls .  In Case 28 an o p to m e t r i s t  f a i l e d  to a p p r e c i a t e  

t h a t  a p a t i e n t ' s  complaint  of sudden lo s s  of v i s i o n  was due to r e t i n a l  

de tachment .  R efe r ra l  to an oph tha lm olog is t  was delayed fo r  s e v e r a l  days 

by which t ime a s u b s t a n t i a l  amount of v i s io n  was i r r e t r i e v a b l y  l o s t .  A 

panel comprised of two o p h tha lm o log is ts  and one o p to m e t r i s t  se rv ing  as  

chairman thought th a t  while  an o p to m e t r i s t  cannot be considered  competent

ti



to d iagnose  r e t i n a l  de tachment,  t h i s  one should have been a l e r t  enough 

even on a Fr iday a f t e rn o o n  to  suspec t  from the  compla in t  t h a t  something 

d i r e  was happening and should have r e f e r r e d  the  p a t i e n t  on an emergency 

b a s i s  to  an op h th a lm o lo g is t .  Se .c lement in an amount of $240,000 

fo llowed r e c e i p t  of the  panel  r e p o r t  even though, the  a t t o r n e y  f o r  the 

d e fenden t  p r o t e s t e d  t h a t  the  case  was s t i l l  d e f e n s i b l e  on s e v e r a l  grounds.

Case 9 was s e t t l e d  o u t - o f - c o u r t  f o r  $110,000. The e x p e r t  ad v iso ry  panel 

thought t h a t  a family  p r a c t i t i o n e r  should have heeded a r a d i o l o g i s t ' s  

s u g g e s t io n  t h a t  more x - r ay s  be taken in a case  of i n j u r y  to the  neck. 

F r a c t u r e  of the  c e r v i c a l  v e r t e b r a  with p a r t i a l  l o s s  of s e n s a t i o n  and 

s t r e n g t h  in the  l e f t  s i d e  of the body o ccu r red ,  but the  p a t i e n t  ambulates 

s a t i s f a c t o r i l y  w i th  a cane.

In the  t h i r d  case  of  missed d ia g n o s i s  th e  panel blamed an i n t e r n i s t  for  

d ea th  of  a p a t i e n t  due to de lay  in  d iagnosing  and removing carcinoma of 

th e  cecum. Se t t l em en t  i n  an amount of $400,000 was e n t e r t a i n e d  u n t i l  

a n o th e r  phys ic ian  a c t i n g  as a c o n s u l t a n t  to the  de fen se  r e c o n s t r u c t e d  

t h e  c a se  to demonst ra te  conv inc ing ly  t h a t  dea th  had occur red  not from 

the  carcinoma of the  cecum but from a second primary adenocarcinoma of 

th e  lung .  P h y s ic i a n s ,  in  ano ther  s t a t e  (and not named in the  s u i t )  

c a r in g  f o r  t h e  p a t i e n t  a t  t h i s  time had missed t h i s  second tumor. When 

i t  was f i n a l l y  found, they pre tended t h a t  i t  was m e t a s t a t i c  spread from 

t h e  carcinoma of th e  cecum. The l i v e r  was un involved .  F in a l  s e t t l em e n t  

was $225,000.

Panels  found f a u l t  in the  way p hys ic ians  handled two n o n - s u r g i c a l  cases .

A woman had mild v i r a l  pneumonia (Case 7) dur ing  pregnancy and s u f fe re d  

c h es t  pa in  and an x ie ty  when one a f t e r  ano ther  of s ix  p h y s ic i an s  a t tended



her dur ing  s e v e r a l  days of  h o s p i t a l i z a t i o n  inc lu d in g  some days on the  

d e l i v e r y  ward even though she was not in l a b o r .  She recovered  from the  

pneumonia and subsequen t ly  gave b i r t h  to a normal baby. The panel found 

f a u l t  w i th  the  handl ing  of the p a t i e n t ,  s p e c i f i c a l l y  blaming the  p h y s ic i a n s  

f o r  in e p t  communication w i th  the  woman, thus c o n t r i b u t i n g  to  he r  a n x ie t y .

An o u t - o f - c o u r t  s e t t l e m e n t  in a smal l  amount was made. A panel  f a u l t e d  

a p a r t - t i m e  j a i l  phys ic ian  f o r  not c o n su l t in g  a p rev ious  p h y s ic i an  

b e f o r e  r e - o r d e r in g  an o r a l  e s t rogen  p r e p a r a t io n  (Case 37 ) .  The female 

p r i s o n e r  claimed i n j u r i o u s ,  t r a n s i e n t  g a l a c t o r r h e a .  The pane l  ag reed ,  

though p r e c i s e l y  what s i g n i f i c a n t  i n j u r y  had o c c u r re d ,  i f  any, was f a r  

from c l e a r  in  t h e  panel r e p o r t .  The case  was s e t t l e d  f o r  $7,000 by th e  

i n su ra n ce  company on b eha l f  of The S t a t e  of Alaska which insu red  the 

j a i l  phy s ic ian .

Two d e n t a l  cases  (34,35) invo lv ing  ro o t  cana l  p ro c e d u re s ,  bo th  done by 

the  same, d e n t i s t ,  were poor ly  handled in  the  op in ion  of  p an e ls  o f  d e n t i s t s .  

O u t -o f - co u r t  s e t t l e m e n t  in  an amount of  approximate ly  $15,000 was made 

in  Case 34. S e t t l e m e n t  in  an unknown amount was reached in  Case 35.

B. Cases in Which Pane ls  Did Not Find F a u l t  

For ty- two (78%) o f  exper t  ad v iso ry  pane ls  did  not f ind  t h a t  i n j u r y  a ro s e
b

from medical  c a r e .  Table 8 d i s p l a y s  s e l e c t e d  f e a t u r e s  of  th e se  42 

a c t i o n s .

In 25 + case s  the  law su i t  was dropped, d ism issed ,  or summarily d ism issed  

soon a f t e r  the panel r e p o r t .  In 2 + in s ta n ce s  the  judge  awarded p a r t i a l  

c o s t s  to the  de fendan t .



Ic appeared to the  pane ls  t h a t  many t imes th e re  was simply confus ion  on 

th e  p a r t  of the  p l a i n t i f f  about the  n a tu re  of h i s  d i s o r d e r  and about the  

sequence  of medical  ev en ts .  Often he d id  not seem to a p p r e c i a t e  what 

was i n e v i t a b l e  and u n a l t e r a b l e  or what the  outcome would have been 

w i thou t  medical  i n t e r v e n t i o n .  Likewise the re  was m isunders tand ing  about 

what d i s e a s e  and what was t r e a tm e n t ,  about d e c i s io n  p o in t s  in t r e a tm e n t ,  

and about  what c o m p l ica t io n s  a r e  common and not n e c e s s a r i l y  to  be 

a s c r ib e d  to shoddy c a re .  Although l a w su i t  might w e l l  have been aver ted  

in  many in s t a n c e s  had th e  p h y s ic i a n  c a r e f u l l y  exp la ined  th e se  m a t t e r s . t o  

th e  p a t i e n t  or to loved -ones ,  ye t  p a n e l i s t s  did  not f in d  g e n e r a l l y  th a t  

th e  i n j u r i e s  claimed were produced by l a c k  of proper e x p la n a t io n .  An 

ex cep t io n  was Case 7 (Table 7 and t e x t ) .

F r a c t u r e  outcomes, i l l u s t r a t e  these  p o in t s .  Everyone wants a 

" s t r a i g h t " ,  s t rong  bone aga in  no m a t t e r  how complex the  o r i g i n a l  break .

I f  outcome i s  l e s s  than expec ted ,  d isappoin tment  ensues .  The r i s k s  and 

co m p l ica t io n s  of o r th o p e d ic  r e s t o r a t i o n  a re  not o f t e n  unders tood  and 

sometimes no t  f u l l y  expla ined  to an in ju r ed  person or i f  exp la ined ,  not 

hea rd .  Once a panel  s e t  out the  d e t a i l s  and sequence of d e c i s i o n  p o i n t s ,  

p e r s p e c t i v e  u s u a l l y  improved. Indeed th e r e  were no in s t a n c e s  among t h i s  

m a t e r i a l  where f r a c t u r e  t r e a tm e n t  was found to be a t  f a u l t  except  in  

Case 9 (T ab le  7 and t e x t )  where c e r v i c a l  f r a c t u r e  was missed.

The v a lu e  of the  a l l - m e d i c a l  panel  in  s i f t i n g  through the  i n t r a c a c i e s  

of c e r t a i n  cases  is. i l l u s t r a t e d  by an in s ta n c e  of  quick dea th  from 

unrecognized bacte remic  pneumococcal pneumonia (Case 32) in  which the  

panel of i n t e r n i s t s  made the  f i n e  but t e l l i n g  p o i n t ,  an n o ta t in g  i t  

c a r e f u l l y ,  t h a t  m o r t a l i t y  du r ing  the  f i r s t  th ree  days of t h i s  d i s e a s e  i s  

not a l t e r e d  by p e n i c i l l i n  the rapy .  The case  was thereupon dropped, but



the  t r i a l  lawyer exacted a promise from the  de fendan t  t h a t  he would not 

c o u n te r su e  him fo r  b r in g in g  the  a c t i o n .

In Case 54 a c t io n  was brought a g a i n s t  a family  p r a c t i t i o n e r  11 years  

a f t e r  the. b i r t h  of a c h i ld  with  c e r e b r a l  pa l sy .  Prgenancy in  1970 had 

been u n e v en t fu l  u n t i l  membranes ru p tu red  a t  36 weeks. The d o c to r  ordered  

an  in t r av en o u s  d r ip  of p o s t e r i o r  p i t u i t a r y  e x t r a c t  t h r e e  days  l a t e r  to 

s t i m u l a t e  l a b o r .  When va ry ing  f e t a l  h e a r t  r a t e  and meconium s t a i n i n g  

were no ted ,  the  p h y s ic ian  came to the  h o s p i t a l  and e x t r a c t e d  a f l a c c i d  

i n f a n t  by low. fo r ce p s  t e chn ique .  The c h i ld  remains b r a i n  damaged. The 

pane l  was a b le  to show from i t s  a c c u r a t e  knowledge o f  the  s t an d a rd s  of 

p r a c t i c e  in  Anchorage in 1970 (b e fo re  s o p h i s t i c a t e d  f e t a l  m oni to r ing)  

t h a t  the  family  p r a c t i t i o n e r  had not s t r a y ed  from accep ted  p r a c t i c e  of
7

the  day.

In ano the r  in s t a n c e  (Case 33) a panel s u c c i n c t l y  ex, l a in e d  t h a t  s a l p i n g i t i s  

and s t e r i l i t y  were n o t  n e c e s s a r i l y  produced by an i n t r a - u t e r i n e  dev ice  

placed by a family  p r a c t i t i o n e r  but could have j u s t  as  w e l l  been a s s o c i a t e d  

w i th  two ep isodes  of s e x u a l ly  t r a n s m i t t e d  i n f e c t i o n .

Twice (Cases 18, 22) fam i ly  p r a c t i t i o n e r s  were excused by pane ls  from 

not r ecogn iz ing  a c u te  myocardia l  i n f a r c t i o n ,  e v e n tu a l ly  f a t a l ,  in  emergency 

rooms in  smal l  communities.  In  one in s t a n c e  (Case 22) the  p a t i e n t  was 

seen  i n i t a l l y  by a p h y s i c i a n ' s  a s s i s t a n t  on beha l f  of  the  p h y s ic i a n .  He 

wa> q u i t e  unaware t h a t  m yocard ia l  i n f a r c t i o n  could occur in  a 3 0 -y e a r -  

o ld  women who was n e i t h e r  h y p e r t e n s iv e ,  d i a b e t i c ,  o r  obese .  She did  

smoke and was on b i r t h  c o n t r o l  p i l l s  but these  d e t a i l s  were not known to 

the  PA. The case  was e v e n tu a l ly  d ism issed .  The o t h e r  c a se  (Case 18) 

went to t r i a l .  A fam i ly  p r a c t i t i o n e r ,  a medical  s t u d e n t ,  and a h o s p i t a l



were blamed f o r  a l lowing a man who e a r l i e r  in the  day had had c h es t  pain 

l e a v e  an emergency room. In the  EP. he had been asymptomatic and the 

e lec t ro ca rd io g ram  was e i t h e r  normal or c lo se  to normal ( l a t e r  i n t e r p r e t a t i o n s  

v a r i e d ) .  He died a few hours a f te rw ards  on a f l i g h t  to S e a t t l e .  The 

medical  s tu d en t  was dropped from the case  s h o r t l y  b e fo re  t r i a l  began.

The j u r y  exonerated th e  p h y s ic ian  and the  h o s p i t a l .

In 16 + o f  38 in s t a n c e s  s u i t s  progressed toward t r i a l  d e s p i t e  exonera t ing

panel op in io n s .  In one case  (Case 2) two of t h r e e  pane l  members were 
5

deposed. A n e u r o l o g i s t  and an orthoped ic  surgeon r e i t e r a t e d  t h e i r  

s t a n c e  t h a t  a neursurgeon was no t  cu lpab le  f o r  fo o td ro p  caused by damage 

a t  reopera t ' .on  of an a l r e a d y  compromised lumbar ne rve .  Nonetheless  the 

neurosurgeon, on advice  from h i s  i n s u r e r ,  s e t t l e d  o u t - o f - c o u r t  f o r  

$50,000.

In t h e  15 + o th e r  cases  ( t a b l e  8) 8 + o u t - o f - c o u r t  s e t t l e m e n t s  were 

reached ranging from $10,000 to $80,000 + (average  $40,000 +, median 

$25,000 + ) .  Seven + cases  a re  pending but only 2+ a r e  ever l i k e l y  to 

reach, a ju ry???

S u i t s  a g a in s t  c l i n i c s  and h o s p i t a l s  were g e n e r a l ly  s e t t l e d  or  o the rw ise  

d isposed  of  soon a f t e r  the  panel  decided about the  d o c to r .  In no case  

has an a c t i o n  a g a in s t  a c l i n i c  o r  h o s p i t a l  p rogressed  a lone  to t r i a l .

C. Cases Without Expert Advisory Panel Action 

Table 9 l i s t s  l a w su i t s  in which medical  adv iso ry  pane ls  were e i t h e r



n o t  appoin ted  fo r  one reason  or ano ther  o r ,  i f  a p p o in te d ,  d id  not f i n i s h  

t h e i r  work be fo re  the  case  was s e t t l e d .  In one important ca se  (Case ) 

in 1978 a judge misunders tood the  i n t e n t  of the  s t a t u t e  and g ran ted  a 

motion by the  p l a i n t i f f  to proceed without a panel in a  case  of  s u i c i d e  

by drug and a lco h o l .  The de fense  was ab le  to convince the  j u r y  t h a t  a 

f am i ly  p r a c t i t i o n e r  and a h o s p i t a l  were not r e s p o n s ib l e  f o r  the  dea th  

and the  j u r y  d e c i s io n  was narrowly  sus ta ined  on ap p ea l .  The co s t  of 

defending  the  d o c to r s  and the  h o s p i t a l  was $150,000. In  two in s t a n c e s  

(Cases ) r e f e r r e d  to e a r l i e r  the  p l a i n t i f f  was excused from having 

panel  s c r u t i n y  because of  an i r r e g u l a r i t y  in the  way in  which the l e g i s ­

l a t u r e  voted on the  s t a t u t e  c r e a t i n g  the  p a n e l s .  This r u l i n g  did not 

apply  to ocher cases .

In  s e v e r a l  o th e r  cases  pane ls  were appointed but h a rd ly  began t h e i r  

work be fo re  the  case  was dropped,  d ismissed ,  or  s e t t l e d  o u t - o f - c o u r t .

In ? i n s t a n c e s  panel r e p o r t s  have s t i l l  not been r e c e iv e d .

In ano ther  F i r s t  J u d i c i a l  D i s t r i c t  case a panel  s t i l l  had not been 

appo in ted  one year  a f t e r  f i l i n g  of the s u i t .  The case  went to t r i a l  

w i thou t  panel f in d i n g s  and found

Acceptance

(.1) The c o u r t s  in Alaska have g e n e r a l l y  been h e l p f u l  in  implementing 

th e  panel mechanism. In 3JD the  p re s id in g  j u s t i c e ,  the  c o u r t  a a m i n i s t r a t o r  

and h i s  a s s i s t a n t s ,  de fense  and t r i a l  a t t o r n e y s ,  and r e p r e s e n t a t i v e s  of 

ASMA met seve ra l  t imes to work cu t  o rd e r s  and schedules  f o r  panel appointment 

and o p e ra t io n .



Although the  s t a t u t e  a l lows  a t t o r n e y s  " to  o b j e c t  or make s u g g e s t i o n s "  

concerning p a n e l i s t s ,  the  p re s id in g  J u s t i c e  of 3JD has  not pe rm i t ted  

o b je c t io n s  to be p r e -e n p to ry .  Judges have a lmost i n v a r i a b l y  followed 

the  recommendations of ASMA fo r  s p e c i a l t y  d i s t r i b u t i o n .

The c o u r t s  have l e t  panels  proceed in fo rm al ly  and have l e f t  i t  to  the  

panel  chairmen whether to a llow a t to r n e y s  a t  h e a r in g s .  The c o u r t s  have 

ordered th a t  r e p o r t s  be on t i n e ,  but these  d a t e s  have sometimes s l i p p e d  

anyway. Judges have d i s t r i b u t e d  the  op in ions  to a l l  p a r t i e s  promptly 

but no t  be fo re  reading  them, fo r  in one in s t a n c e  (Case 15) a judge  

considered  a  panel r e p o r t  to be so b r i e f  and so poor ly  p repared  t h a t  he 

sea led  i t ,  a l lowing  the a c t i o n  to proceed without panel  r e p o r t .

(.2) At to rneys  unders tandab ly  do not welcome onto t h e i r  t u r f  new 

p l a y e r s  who can t r u n c a t e  t h e i r  cher ished  j o u s t i n g .  To a man t r i a l  

lawyers  o b je c t  to the  ex p e r t  adv isory  panel system.  Defense a t t o r n e y s  

by -a n d - la rg e  do too ,  though some see  m er i t  in the  sys tem,  p a r t i c u l a r l y  

in  the  a u t h o r i t y  of some of the  more s c h o l a r l y  r e p o r t s .  Both t r i a l  and 

d e fense  lawyers have commented on the speed and s p e c i f i c i t y  w i th  which 

p h y s ic i an s  bore  in  upon what a c t u a l l y  in ju red  or bo the red  a p l a i n t i f f .  

They have a l s o  been s u r p r i s e d  a t  how e f f e c t i v e l y  d o c to r s  ca^. l o c a t e  

r e c o rd s  or o th e r  im por tant m a te r i a l  of which they • •* .ware.

Panels  thus have a b e t t ed  d i sco v e ry .  On the o th e r  ha., t some pane ls  have 

no t  looked beyonl m a t e r i a l s  provided by the c o u r t .

To d a t e  the re  has not been much to sugges t  t h a t  o t i o s e  a t t o r n e y s  a r c  

u s ing  panels  to work up a case  for them to see i f  a q u ic k ,  f a v o ra b le
9

op in ion  and th re e  exper t  w i tn e s se s  can be suddenly a cc ru ed .  The cou r t  

has the  power under the law to  a s s e s s  c o s t s  i f  i t  de te rm ines  t h a t  a

I •



claim or a d e n ia l  of  l i a b i l i t y  i s  " p a t e n t l y  f r i v o l o u s " .  Moreover,  some

of the  c o s t s  of de fense  a r e  r e c o v e ra b le  i f  th e re  i s  summary d i s m is s a l  of
10

the  case  under Alaska Court Rule 82.

(3) In su ra n ce  companies, r e t u r n i n g  to the  f i e l d  a f t e r  the  1976 a c t ,  

have been uneasy about the  p a n e l s .  There i s  no way t h a t  they can
II

l e g i t i m a t e l y  i n f l u e n c e  a p ane l .  Thus they f e e l  a  l o s s  of c o n t r o l  of the  

c a se .  I f  a panel  does not f ind  f a u l t ,  the  c a r r i e r  i s  in  a good, though 

not u n a s s a i l a b l e ,  p o s i t i o n .  I f  the  panel f inds  f a u l t ,  c a p i t u l a t i o n  i s  

l i k e l y  even i f  t h e r e  remain p o s s ib l e  de fenses  s i n c e  a t  l e a s t  two and 

u s u a l l y  th r e e  Alaska p h y s ic i an s  have opined th a t  t h e i r  in su red  was 

u n s k i l l f u l  and can be led  i n to  co u r t  to say so to a  j u r y .

D esp i te  t h e i r  m isg iv ings ,  and perhaps  hear tened by the  f a r t  t h a t  t h e r e  

has  never  been an award or s e t t l e m e n t  in excess of $500,000 f o r  medical  

m a lp r a c t i c e  in  Alaska,  in su rance  companies have watched the  panel system
i3

w i th  i n t e r e s t  and have from time to t ime even made h e l p f u l  genera l  

s u g g e s t io n s ,  in  p a r t i c u l a r  warning th a t  panels  should no t  g r a t u i t o u s l y  

e n l a r g e  a case .

(4) Phys ic ians  fo r  t h e i r  p a r t  have mixed f e e l i n g s  about th e  p a n e ls ,  

chough th e r e  f e e l i n g s  a r e  more f a v o ra b le  than no t .  From a d e sp e ra te  

t ime in  1975 when p r o f e s s i o n a l  l i a b i l i t y  insurance  was a v a i l a b l e  to  a 

few p s y c h i a t r i s t s  and to  almost no one e l s e  in Alaska to the  p resen t  

when a t  l e a 3 t  t h r e e  companies, inc lud ing  the one c r e a te d  by the  s t a t e  in 

th e  1976 law, u nde rw r i te  coverage a t  r a t e s  s l i g h t l y  l e s s  than those  in 

Northern  C a l i f o r n i a ,  some o rde r  and ease  of mind haa a t  l e a s t  been 

r e s t o r e d .  Some d oc to rs  choose to remain uninsured ,  f e e l i n g  among o th e r  

t h i n g s  th a t  in su rance  i n v i t e s  c la im s .  These,  in p a r t i c u l a r ,  l i k e  the
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pane ls  f o r  chey g ive  quick d e t e r m in a t io n s  without h igh  Legal f ee s  or 

i n t e r f e r r i n g  a d v ice  from c a r r i e r  a t t o r n e y s .  For Insured d o c t o r s ,  p a r i  

passu ,  c o s t s  can a l s o  he l e s s .  This should e v e n tu a l ly  make insurance  

cheaper .

P hys ic ians  have been o u t s t a n d in g ly  t r a c t a b l e ,  though newcomers a r e  

u n f a m i l i a r  w i th  the  system and o c c a s i o n a l l y  seem not to t a k e  i t  s e r i o u s l y .  

No one has wanted to be on a panel  because the t a sk  i s  d i f f i c u l t ,  even 

p a i n f u l .  More o f t e n  than not in  t h i s  sp a r se ly  popula ted  s t a t e ,  a p a n e l i s t  

i s  judg ing  someone he knows and with  whom he may even s h a r e  c a s e s .  But

no one has r e fu sed  to  s e rv e .

t

(5) There has been no way to t e l l  what the  pub l ic  t h i n k s  abou t  the

ex p e r t  a dv iso ry  panel system. I t  has had no p u b l i c i t y  s i n c e  enactment .

Inasmuch as  a m a j o r i t y  of panel r e p o r t s  favor d e fe n d a n t s ,  t h e r e  a re  

undoubtedly  many d i s g r u n t l e d  p l a i n t i f f s .  But t h i s  h a rd ly  measures 

p u b l i c  s en t im en t .  L e g i s l a t o r s ,  s u r f e i t e d  with the i s s u e  in  1975-1977, 

have paid the  m a t t e r  no a t t e n t i o n  s in c e .

Discussion

During the  d e l i b e r a t i o n s  in 1975 of  the  Governor 's  Commission on Medical 

M a lp rac t ice  In su ran ce  p h y s ic i an s  i n s i s t e d  tha t  a major  d e f e c t  in m a lp r a c t i c e  

a c t i o n s  was cha t  the  medical  s t o r y  was not l a id  out e a r l y  and in proper
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c l i n i c a l  p e r s p e c t iv e . .  Even a t  t r i a l  t h i s  i s  sometimes no t  done.

The exper t  ad v iso ry  panel  mechanism was fashioned  from th e  Commission's 

recommendations to do t h i s .  The aim was to provide b o th  p a r t i e s  soon 

a f t e r  f i l i n g  and w h i le  f u r t h e r  c o s t l y  d iscovery  was s t a y e d  an exp lana t ion  

by t h r e e  knowledgeable persons of the  biology of the c a s e  and how the 

n a t u r a l  process  in  q u e s t io n  had been a l t e r e d  by medical  i n t e r v e n t i o n .

The e ig h t  s t a t u t o r y  q u es t io n s  were to provide the m a t r ix  f o r  t h e  response .  

F u r th e r  e x p lan a t io n  was a l s o  i n v i t e d .

A :p e c i a l  f e a t u r e  of the  law allows panel members the  o p p o r t u n i t y  to 

examine p h y s i c a l ly  the  aggrieved person , i f  a l i v e ,  to h e l p  dete rmine  fo r  

themselves  the n a t u r e  and ex ten t  of  i n j u r y .  Phys ic ians  have no t  ava i l ed  

themselves enough of t h i s  unusual  p r i v i l e g e ,  perhaps b ecau se  the  s i t u a t i o n  

i s  awkward. They have tended to depend e n t i r e l y  upon rev iew  of records  

and in te rv iews.

D e ta i l ed  q u e s t io n in g  (medical  h i s t o r y )  i s  a powerful t o o l  in  the  hands 

of ph y s ic i an s  f o r  de te rm in ing  " t r u t h " ,  J u s t  as i n t e r r o g a t o r i e s  and 

c ross -exam ina t ion  a r c  for a t t o r n e y s .  Phys ic ians ,  however, a r e  more 

g u l l i b l e  than law yers  in  a cc e p t in g  what a person says a s  f a c t ,  f o r  in 

the  u su a l  d o c t o r - p a t i e n t  r e l a t i o n s h i p  th e re  is  l i t t l e  I n c e n t i v e  to  

exaggera te  or d e c e iv e .

In t h '  m a lp ra c t i c e  s e t t i n g ,  however, a p a r t  of the game seems, a t  l e a s t  

to p h y s ic i an s ,  to  be exagge ra t ion  or even mendacity.  Doc to rs  may f a l l  

prey to  t h i s  by b e l i e v i n g  every th ing  a p l a i n t i f f  says .  P e r s p ic a c io u s  

ph y s ic i an s  on a p a n e l ,  however, have been ab le  to d e t e c t  hyperbo le  and 

p r c v o r i c a t i o n ,  r e c o g n iz in g  i t  sometimes as behavioral  s i c k n e s s  o r  n e u ro s i s .

1



S t i l l  they s ' .ould seek more o f t e n  to c o r ro b o ra te  what t h e  p l a i n t i f f  

a v e r s  by c a r e f u l  p h y s i c a l  examination of  t h e i r  own.

I t  had been f e a re d  by many t h a t  b i a s  would be so s t ro n g  t h a t  panel 

r e p o r t s  would r e g u l a r l y  whitewash d e fe n d an ts .  Some a t t o r n e y s  con t inue  

to  a s s e r t  t h i s .  But the  o v e r r id in g  a f f l a t u s  of panel work lias been 

p r o f e s s io n a l i s m  r a t h e r  than animus toward a t t o r n e y s .  Too much i s  a t  

s t a k e  in terras of  c r e d i b i l i t y  as  a s p e c i a l i s t  or simply as  a  phys ic i an  

to  r i s k  shading an op in ion  f o r  the  b e n e f i t  of a c o l l e a g u e .  The f a c t  

t h a t  t h r e e  work i n  c o n ce r t  h e lp s .  Each keeps the  o t h e r s  t r u e .

C o n t ra r iw ise  t h e r e  has been l i t t l e  to sugges t  consp i racy  to h u r t  a 

p h y s i c i a n .  Not t h a t  t h e r e  i s  not i n t e r n e c i n e  s t r i f e  among d o c to r s ;  

t h e r e  i s ,  but p a n e l s  have no t  been a b a t t l e g ro u n d  f o r  e x t r a n eo u s  i s s u e s .

I t  should  s u r p r i s e  no one t h a t  a l a r g e  m a jo r i ty  of p a n e l s ,  78% in  t h i s  

e x p e r ien c e ,  have,  so to speak,  found fo r  de fendan ts .  Approximate ly  80% 

of  m a lp r a c t i c e  c l a im s  a c r o s s  the  n a t io n  prove to be w i th o u t  m e r i t .  The 

s u r p r i s e  r a th e r  may be chat  p r o f e s s i o n a l s  have adjudged p r o f e s s i o n a l s  

u n s k i l l f u l  24% o f  the  t ime. Doctors may prove to be h a r s h e r  judges  of 

t h e i r  b re the ren  th a n  j u r i e s .  I t  has no t  always been easy  to  con t inue  to 

p r a c t i c e  in a community where one has dec la red  a c o l l e a g u e  a t  f a u l t .

On the  o th e r  hand p h y s ic i a n s  may measure the  ex ten t  of an i n ju r y  (q u e s t io n  

51 l e s s  thon a j u r y  might,  f o r  they eschew q u an t i fy ing  u n q u a n t i f i a b l e  

t h i n g s  such aa p a i n ,  s u f f e r i n g ,  and l o s s  of consor tium. F o r t u n a t e l y ,  

t h e  s t a t u t e  docs not c a l l  upon the panel  a c t u a l l y  to r a t e  impairment or 

d i s a b i l i t y  and c e r t a i n l y  not to t ransmute  d i s a b i l i t y  i n t o  go ld .

I
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Panel performance has been uneven in q u a l i t y ,  some of i t  poor ,  some 

adequa te ,  some b r i l l i a n t .  Although competent to do c o n s u l t a t i o n s ,  

p h y s ic i a n s  a re  not accustomed to working by th re e s  and not a t tu n ed  in 

c o n s u l t a t i o n  work to answering i n t e r r o g a t o r i e s ,  even the  d isa rn . ing ly  

s t r a i g h t f o r w a r d  q u e s t io n s  in  the  s t a t u t e .  But th e re  i s  reason  to b e l i e v e  

t h a t  Alaskan p h y s ic i an s  a r e  l e a r n in g  how to do t h i s  chore .  .'•lore thoroughgoing,  

ba lanced ,  well-documented r e p o r t s  a r e  now flowing to c o u r t .

Problems remain: (1) Complaints a r e  f r e q u e n t ly  vague and f i l l e d

w i th  e r r o r s  of f a c t .  I t  may not be of much importance l e g a l l y  a t  t h a t  

s t a g e  of the  a c t i o n ,  but i t  does make i t  d i f f i c u l t  a t  t imes to t e l l  what 

the  medical  problem may be and t h e r e f o r e  hard to a d v i s e  the  cou r t  what 

s p e c i a l i s t s  should be impaneled.

(2). Copies of a l l  the  medical  reco rds  a r e  supposed to be d e l iv e red  

to t h e  panel  upon appoin tment.  I t  has sometimes been d i f f i c u l t  f o r  the  

c o u r t  to  g e t  these  from p l a i n t i f f ' s  a t t o r n e y .  Delay comes when the  

panel chairman has to  commandeer records  h im se l f .

(3) Expansion of  a case  by a zealous  p a n e l ,  as mentioned above, 

may prove to be troublesome. Blame not pos i ted  by the  p l a i n t i f f  nay be 

f i x e d .  R a t t l e sn a k es  thus  aroused may be hard to shoot .

(4) In t h i s  and o th e r  r e g a rd s ,  can the  subs tance  of a l a w su i t  be

amended a f t e r  r e c e iv in g  a panel r e p o r t?  I f  so ,  does the panel  reconvene

to  ponder the rev ised  charge? When would such c y c le s  t e r n i n a t c ?  What

about d iscove ry  of important medical  m a te r i a l  a f t e r  tho  r e p o r t  of the
l‘l

panel  has been f i l e d ?  The3c a re  ques t ions  of lega l  procedure  which nay 

r e q u i r e  d e f i n i t i o n .

I
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(5) Phys ic ians  up to now have been e n t i r e l y  c o o p e r a t iv e .  Will

they  main ta in  t h i s  a t t i t u d e ,  p a r t i c u l a r l y  when the  s t a t e  i s  parsimonious

in  paying them fo r  t h e i r  l abor?  Host have not minded, indeed have not

even b i l l e d .  But i s  i s  a proper q ues t ion  to a sk  how long phys ic ians

w i l l  con t inue  to do g rave ,  unp leasan t  work f o r  a f r a c t i o n  of what they

6c u s to m ar i ly  f e t c h  f o r  t h e i r  t i n e .

(6) A more important qu es t io n  i s  w i l l  p h y s ic i a n s  t i r e ?  Will  t h e i r

work on pane ls  d e t e r i o r a t e ?  Overa l l  i t  has been f a r  from p e r f e c t .  The

b e t t e r  t r i a l  a t t o r n e y s  v i r t u a l l y  ig nore  over ly  t e r s e ,  obscu re ,  or  fence-  
/O

s i t t i n g  r e p o r t s .  I f  the  load of m a lp ra c t i c e  a c t i o n s  i n c r e a s e s ,  phys ic ians  

in  c e r t a i n  s p e c i a l t i e s  l i k e  o b s t e t r i c s - g y n e c o l o g y , neu ro su rg e ry ,  o to l a r y n ­

gology, and o r a 1 surgery  w i l l  be overused.  P r a c t i c i n g  p h y s ic i an s  co n ce n t ra te  

enormous energy and a t t e n t i o n  upon t h e i r  p a t i e n t s .  Nothing e l s e ,  except 

m a t t e r s  in  t h e i r  pe rsona l  l i v e s ,  can re p e a te d ly  command t h a t  much focus .

There i s  a l so  a problem w ith  new p h y s i c i a n s ,  perhaps  a t t r a c t e d  to Alaska 

in  p a r t  by r e l a t i v e l y  low medical  m a lp r a c t i c e  in su ran ce  r a t e s .  They did 

no t  know the  wrenching days of the  mid-1970's.  and have l i t t l e  or  no 

f a m i l i a r i t y  w i th  the  panel mechanism. How wel l  w i l l  they perform on a 

panel?  Thus t h e r e  i s  a p o s s i b i l i t y  thr. t the  panel  dev ice  w i l l  wither 

by d e f a u l t  on th e  p a r t  of p h y s ic i an s .

In sum, then,  what of the  exper t  ad v iso ry  panel system? I s  i t  worthwhile?

Is  i t  s o c i a l l y  c o n s t r u c t i v e ?  I t  i s  too e a r ly  to say .  The c o u r t s  and 

medical  p r o f e s s i o n a l s  a r e  s t i l l  l e a r n in g  how to use  i t .  A ttorneys  and 

in su rance  companies a r e  s t i l l  l e a r n in g  how to l i v e  with  i t .  More exper ience  

i s  needed.

In th e  f i n a l  a n a l y s i s  the  panel mechanism should be measured by whether 

i t  l a  f a i r e r ,  qu icker ,  and o p e r a t i o n a l l y  cheaper than the  previous

M
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system.  Perhaps the  only way to de termine  t h i s  with  s c i e n t i f i c  c e r t a i n t y

would be to randomize o r  a l t e r n a t e  cases  p r o s p e c t i v e l y  over a four  or 

f i v e - y e a r  pe r io d ,  then compare the  two groups .  I t  is  u n l i k e l y ,  however, 

t h a t  the  cou r t  or the  L e g i s l a t u r e  would a l low such r a t i o n a l i t y .  Someone

Expert  ad v iso ry  p a n e l s  composed of th re e  medica l  p r o f e s s i o n a l s  found 

among 54 m a lp ra c t i c e  a c t i o n s  in Alaska t h a t  d e fen d an ts  had not caused 

i n j u r y  by u n s k i l l f u l  c a re  in 42 cases  (78%) and th a t  they  had in 12 

in s t a n c e s  (22%). Panel  opin ions  appear to have led to e a r l y  se t t l em en t  

o f  s u i t s  in  many i n s t a n c e s ,  but i t  i s  premature to conclude  th a t  the new 

system i s  f a i r e r ,  q u ic k e r ,  and cheaper than t r a d i t i o n a l  ways of  handling 

medical  m a lp ra c t i c e  l a w s u i t s .

Many people  ga thered  d a ta  fo r  t h i s  s tudy .  We thank p a r t i c u l a r l y  the 

members of the  J u d i c i a r y  Committee of Che Alaska S t a t e  Medical A sso c ia t io n .  

We a l s o  e s p e c i a l l y  thank The Honorable Ralph A. Moody, P re s id in g  J u s t i c e .  

Third J u d i c i a l  D i s t r i c t ,  Alaska fo r  he lp ing to make the  medical  panel

would s u r e l y  appeal h i s
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Footnotes

1. AS 09 ,55 .536 does not a b s o l u t e l y  r e q u i r e  a pane l  " i f  the  co u r t  

d e c id e s  t h a t  an ex p e r t  ad v iso ry  op in ion  i s  not n ece s sa ry  f o r  a 

d e c i s i o n  in  the  c a s e . "  I t  was, however, c l e a r l y  the  recommendation 

of  the Governor 's  Commission on Medical M a lp r a c t i c e  In su rance  in 

1975 and c l e a r l y  the  i n t e n t i o n  of  the  L e g i s l a t u r e  which in c o rp o ra te d  

most of the  Commission's  recommendations i n t o  law in  1976 t h a t  a 

pane l  be s ea ted  in  every case .  The c o u r t s  have now adopted t h i s  

p r a c t i c e .

2.  One United S t a t e s  P u b l i c  H eal th  Se rv ice  p h y s ic i a n  and one s t a t e -  

employed ph y s ic i an  were nominated but not s e l e c t e d .  One USPHS 

o p t o m e t r i s t  was named to a panel  and was chairman.

3. AS 09 .55 .536  a l lows  concur r ing  or d i s s e n t i n g  r e p o r t s .  So f a r  no 

d i s s e n t i n g  reporc  has been subm it ted .  Two concur r ing  o p in io n s  were 

o f f e r e d .

A. F i f t y - f i v e  d o l l a r s  per day.

5. As a l lows  awards to be inc reased  by an amount of i n t e r e s t  

computed from the  day to f i l i n g  to the day of payment. The i n t e r e s t  

r a t e  i s

6. When the  answer to qu es t io n  numbor A was "no" ,  the  remaining 

q u e s t i o n s  were l e f t  unanswered or were marked "N/A."

fli n 
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7. Alaska law, AS 09 .55 .510 ,  a l lows " the  c i rcum stances  a t  the  time of 

the  a c t  complained o f"  to be cons idered  in measuring the  s tandard  

of ca re .

8. Panel r e p o r t s  a r e  ad m is s ib le .

9. P a n e l i s t s  may be c a l l e d  to c o u r t .

10. In a d d i t i o n  a t  l e a s t  one c o u n te r s u i t  a g a in s t  an a t t o r n e y  f o r  

a l l e g e d l y  b r in g in g  a c t i o n  f a l s e l y  i s  under way in  Alaska.

11. P a r t i e s  to a case  and t h e i r  counsel  a r e  en jo ined  by the  s t a t u t e  

from i n i t i a t i n g  communication o u t - o f - c o u r t  w i th  an exper t  adv iso ry  

pane l .

12. The. word " u n s k i l l f u l "  was chosen with g r e a t  c a r e  in d r a f t i n g  

q u es t io n  7, "Was the  medical  i n ju r y  caused by u n s k i l l f u l  ca re?"  A

p h y s ic i an  above a l l  a l l  e l s e  i s  supposed to be s k i l l f u l .  I f  he i s

n o t ,  he i s  no more than a "man on the s t r e e t . "  Lay persons  have 

d i f f i c u l t  in  d i s t i n g u i s h i n g  s k i l l  from la c k  of s k i l l ,  but phy s ic ian s  

do not and tend to scorn i n e p t i t u d e .  This i s  the  q u i n t e s s e n t i a l  

t a l e n t  of th e  a l l - m e d i c a l  p r o f e s s i o n a l  panel  and l a r g e l y  exp la ins  

why t h e r e  has  not been d i s s e n t  anoung p a n e l i s t s .

13. T a c i t  approval of the  panel design  by one in su rance  company came 

when i t  began to appoin t  i t s  own paid exper t  ad v iso ry  pane ls  of 

l o c a l  d o c to r s  to i n t e r p r e t  c la ims,  even u s ing  the  e ig h t -q y es t^o n  

format of the  new law. This i n i t i a l l y  c r e a te d  confus ion among

p h y s ic i an s  and o t h e r s .  The company i s  now more d i s c r e e t  and c a l l s

i t s  p h y s ic i an - in v es t ig d C o rs  something o th e r  than "exper t  adv isory  

p a n e l s . " , t

I



15.

16.

One panel did reconvene s e v e ra l  months a f t e r  s u b m i t t in g  i t s  r e p o r t  

when a subsequent  o p e ra t io n  added in fo rm at ion ,  but the p a n e l i s t s  

op in ion  about the  case  did  not change.

A f l a t ,  worthwhile  s t ip en d  (p lus  t r a v e l  expanses ,  i f  any) however 

s imple  or  convolu ted  the  c a s e ,  would be p r e f e r a b l e  to the  p re sen t  

perdiem allowance.  I t  would a l s o  be e a s i e r  f o r  the  cou r t  pay c l e r k  

than p iec ing  to g e th e r  as  now sna tches  of t ime h e re  and t h e r e  in to  

one perdiem u n i t .  The m a t te r  f who pays f o r  d e p o s i t i o n  subsequent  

to  the  panel r e p o r t  i s  a l so  confus ing ,  a l though  the  s t a t u t e  c l e a r l y  

s p e c i f i e s  t h a t  a p a n e l i s t  w i l l  be paid up to $150 per day f o r  

appearance  in  c o u r t  as an exper t  w i tn e s s .  P a n e l i s t s  f e e l  h a r ra s sed  

when they a r e  deposed a t  low f e e s  to r e p e a t  what they have a l ready  

s a i d .  Perhaps r e q u i r i n g  the  p a r ty  deposing a p a n e l i s t  to pay the  

p h y s ic i an  a t  h i s  customary or  an agreed upon f e e  would s o lv e  t h i s  

problem.

Such as  when the  answer to ques t ion  4 i s  "no",  bu t  e x p o s i to ry  

paragraphs  say "maybe".

And c o n s t i t u t i o n a l  (see  page 1).
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June 4, 1986

Closed Cases 

No Fault Found by Expert Advisory Panel

Case Description Legal Cut come Cost of Defense

1 Infected laminectomy dropped
2 Footdrop after disc surgery settled $50,000
3 Lacerated uterus at colposcopy dismissed
4 malaligned wrist fx dismissed
5 missed wrist fx dismissed 1,500
8 post-op adhesions dismissed 15-20,000

10 angulated leg fx dismissed
1 2d facial paresis after extraction disnissed
15 angulated fx femur dismissed
18 missed myo infarction exonerated by jury 91,717
20 pg after tubal ligation dismissed 10 ,0 00
22 missed myo infarction dropped
23d root canal settled 1 1 ,0 0 0
24 missed sickle cell anemia disnissed
25 unnecessary riJb biopsy dropped
27 rogrrt carcinoid dropped .5-10,000 x 4
30 malfunctioning defibrillator settled 45,000 83,666
31 tinnitus p ear surgery disnissed 8 ,000
32 missed pneumonia dropped
33 IDD complications disnissed
36 Morton's neuroma foot dropped 5,843
38 ankle fx surgery exonerated by jury 45,000
39 ncn-unicn fx femur dismissed 6 ,0 0 0
40 cast phlebitis dropped 3,000
41 K-wire hand dropped
42 T & A  sore throat dropped 5,000 +
45d numb face p extractions settled 15,000
47 missed Hodgkin's breast dropped
48 pg after ligation settle 5,000
54 oerebral palsy forceps settled 1,300,000
61 «iH 11 horn settled 60,000
64 cast phlebitis dropped
66 dissatisfied about gastroplasty dropped 5,000

68d multiple tooth extractions settled 30,000
without written oar sent

70d unsatisfactory orthodontics disnissed 6-7 ,0 0 0
74 hamiorraphy atrophy testis jury award 50,000
75 hung self at hospital settled 780,000 (?)
85 bladder t o m  at surgery dropped
90 missed pn child dismissed 1 2 ,0 0 0



Closed Cases

May 20, 1986

No Expert M v i s o r y  Panel 

Description Legal Outcome Cost of Defense

1 1 ovary removed s consent dismissed
17 nerve damage p  shoulder disloc dropped
19 hypoparathyroidism p surg settled 35,000 <20,000
26 missed diverticulitis settled 600,000
43 fx ankle surgery dismissed
46d nunb face p  extractions dismissed
50 severed tendons not served
51 forceps crushed head settled 142,000
55 Hodgkins staging surgery dismissed
5 7 hematoma p groin surgery dismissed
58 missed stress fx femur dismissed 1 ,0 0 0
59 missed fx scapula dismissed 6,394
62n infection after B1 inj not served
63pa delay in dx head inj not served
92 negligent rx craniotomy not served
94 nanm n  suicide exonerated by jury 150,000
95 alteration of records statute of limitations 15,000
96 drowning resusitation child jury award 1,175,000
97 IV infiltration arm child settled 250,000

133 ' S E TTLED 3.69 MILLION
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MKNADLER: What worries me is that despite many years of civil cnforcemep^f environmental laws 
we stMS^ave widespread non-compliance. Let me give you an example^Cccording to the General 
Accountin^Office, a recent study, four oul of every ten industries ivKo discharge toxic waste into 
the nation’s sfcwer systems are violating their discharge permits dyxpite civil compliance. Obviously, 
we don't have eihmgh deterrence, and without this sort of acjimt corporate America is not getting 
the message that IN^as to comply with environmental law^r

MR. LEHRER: Do you tntqk this sends (he new mesydge though on those kinds of cases as well?

MR. ADLER: I think It does toMJicorpora tionv^vho are responsible for complying with pollution 
laws if pursued aggressively. /
MR. LEHRER: Your concern, Mr. SarmrfiKlhat it sends a double message, it may send a message
to the bad guys, but It also sends the/wrong massage to (he good guys as well?

MR. SAMP: Exactly, and it se^ms to me (hat, asSyStated before, that this is not a reasonable
environment in order to allow/uusiness to thrive in thiWountry, that I would certainly agree that
there are appropriate circumstances under which criminaNaw should be enforced. For example, it 
seems to me that any cpmpany that goes out in the middlevnight and takes drums full of toxic 
waste and dumps therp'in a park and does so knowingly and inftqtionally, that sort of corporation 
ought to be indicteir But we're not talking about that kind of clxe here. We’re talking about a 
corporation whicjr had no intention of spilling any oil, did so, perhaj\ through its own negligence, 
and now they’rr  finding themselves in a criminal court.

MR. LEHRER: All right. Mr. Samp, Mr. Adler, thank you both for being wi(h us.

MR. /V0LER: Thank you.

MR/SAMP: Thank you.

FOCUS - NEGLIGENT TREATMENT

MR. MAC NEIL: Next tonight new facts and the new debate about medical malpractice. A major 
study released today found that thousands of hospital deaths and tens of thousands of injuries each 
year arc the result of negligence bul that relatively few victims ever file malpractice claims in 
courts. The study conducted by Harvard researchers examined one state, New York, that drew 
conclusions with implications for a malpractice insurance system nationally. The study was based 
on New York hospital patients in 1984. It found more than 27,000 patients were treated negligently 
in hospital, 6,630 deaths were due in part lo negligence, but only one in eight of the patients 
injured by negligence actually sought compensation and filed malpractice claims. These figures fuel 
an already heated debate over what can be done to cut malpractice insurance costs and improve 
medical care. Pres. Bush spoke last week to doctors at Johns Hopkins University about the impact 
of malpractice lawsuits on medical care.

PRES. BUSH: (February 22) And I ask you today to avoid the understandable urge to practice 
defensive medicine, where doctors fearing litigation too often dictate treatment (hat is unnecessary, 
where the threat of lawsuits threatens the very research that is so desperately needed to save lives, 
and in return, we’ve got to restore common sense and fairness to America’s medical malpractice 
system.

MR. MAC NEIL: Restoring common sense to the system Is the subject of a proposal in this week’s 
New England Journal of Medicine. The article calls for implementing a no fault malpractice 
insurance system. The no fault system would take cases out of courtrooms and set up expert panels 
to compensate victims. We turn now to reaction to today's study and a debate over the no fault 
solution proposal. Dr. David Axelrod Is the New York State Commissioner of Health. He
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commissioned the Harvard Report today and is one of the leading proponents of the no fault 
insurance solution. Harvey Wachsman is a physician and practicing lawyer. He is president of the 
American Board of Professional Liability Attorneys. He's on the faculty of Brooklyn Law School 
and the University of South Florida College of Medicine.
Dr. Axelrod, what is the surprising finding in your study, the large amount of negligence, or the 
small amount of claims?

DR. DAVID AXELROD, New York Health Commissioner: I think it was rather the small amount 
of claims. A previous study done at Stanford approximately 10 years ago Identified roughly the same 
percentage of adverse events, that is injuries to patients that occurred that would lead us to have 
believed at least that the number would be approximately the same. There is a concern I have with 
the data that are being presented and that is that this is an extrapolation from the review of some
30.000 charts to over 2.7 million discharges in 198-4. So to say that numbers of thousands of 
individuals who are identified as having died represents an extrapolation from 1,100 cases in which 
injury was identified in the Harvard study.

MR. MAC NEIL: I see. It’s like a poll. In other words, you’ve taken a sample and you’re saying that 
represents that reality?

DR. AXELROD: That is correct.

MR. MAC NEIL: Right, like a blood sample.

DR. AXELROD: Yes.

MR. MAC NEIL: Okay. Why do you believe there are so few malpractice claims arising out of so 
many cases of negligence?

DR. AXELROD: I think in many instances, the patient is not aware of the fact that any negligence 
has been committed. I think there are difficulties in accessing what is otherwise identified as an 
officious system with respect to the individual person. I don’t think that the average person thinks 
that there is much chance of success. An individual who comes from a lower socii-econoraic 
background may not feel that he has the wherewithal or she has the wherewithal to purse a 
malpractice suit. There is no clear indication that our system is geared to one of social responsibility 
with respect to payment for medical injury and it leads more to an event that looks like entering 
a lottery with respect to a return with a medical malpractice suit.

MR. MAC NEIL: Do you share Pres. Bush’s belief that fear of malpractice claims, that doctors hold 
of malpractice claims, is distorting the medical delivery system?

DR. AXELROD: Yes, I believe that there is a distortion which Is occurring. 1 think it’s occurring 
in a number of different areas. The most important of them may, in fact, be the unwillingness of 
physicians to participate in peer review of their own colleagues. That fear I think has removed an 
important element of maintaining the quality of healthcare within our Institutions. Without full 
participation of physicians, I; Is not going to be possible to have a full review of what happens and 
the manifestation of quality that we would like to have. I do believe there is a cost impact 
associated with the practice of defensive medicine. I don’t know what it is. It's been estimated to 
be 5 percent or 10 percent or 15 percent in various studies.

MR. MAC NEIL: How docs that come about?

DR. AXELROD: Doctors because of their concern for their ultimate testimony in the event that they 
should be faced with a malpractice suit attempt to go to the nth degree with respect to the ruling 
out of diseases. There is an error of commission in many Instances with respect to reaching the 99.9 
percentile In terms of likelihood of a given disease by some very expensive tests. We have a broad 
armamentarium of diagnostic tests, valuativc procedures (hat are available to the valuatlve
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procedures that are available to the medical profession, and the physician may choose to utilize one 
or many of them or all of them in an effort to assure himself that he is not going to be subject to 
litigation by virtue of his failure to have done a single test.

MR. MAC NEIL: Okay. We’ll come back in a moment.
Dr. Wachsman, do you dispute the findings of the survey?

DR. HARVEY WACHSMAN, Malpractice Lawyer: I think the survey’s findings of enormous of 
amount of malpractice in (his country is true. I think that there arc numbers of physicians who are 
alcoholics, drug addicts, psychiatrically impaired. According to the AMA 7 to 9 percent, or thirty 
to forty thousand physicians in this country are impaired. Obviously, that would cause an enormous 
amount of malpractice which does cut across this country, and you extrapolate those numbers, that 
comes out to about 100,000 people a year die because of malpractice In hospitals alone. This was 
a study of hospitals, not even doctors’ offices, and hundreds of thousands of people arc Injured. The 
reason for the great disparity between the numbers of lawsuits and the numbers of malpractice is 
clear. It’s due to deception and fraud practiced by physicians and hospitals in this country, 
misleading patients, so that they do not know, and they are misrepresented to in a wholesale manner 
by physicians so that they cannot find out what exactly occurred. There’s also changing of records, 
forgery that goes on on a national level, that’s as significant as well.

MR. MAC NEIL: But for those patients who do find out and do know or suspect there’s been 
malpractice, Dr. Axelrod said they don’t claim because they think they’re throwing themselves into 
a lottery.

DR. WACHSMAN: It’s not so. First of all. those people who are significantly injured or, in fact, 
were injured, they win the cases because they're meritorious. In our office, we just heard before 
from Dr. Axelrod, there’s very few wins by patients, not so. In our office, more than 90 percent of 
the patients who come to us, who we actually bring a lawsuit for, we win, and although we only 
take about 3 percent of those patients who actually call or contact our office in order to bring a 
suit.

MR. MAC NEIL: Do you agree with Dr. Axelrod and the President that doctors fearing malpractice 
are practicing defensive medicine and that that is raising the cost of healthcare?

DR. WACHSM AN: That's absolutely untrue Thn t'c something thnt hns h e e n  propagated by medicine 
and also obviously misled the President into thinking that there is so much defensive medicine going 
on. There is none essentially, because no test that does not help a patient or at least find the 
diagnosis or help elucidate the diagnosis for that patient in no way assists (he physician in 
defending himself. And the truth of the mailer is, that most malpractice is not due to the 99 
percentile test but is due to three things, one, the physician not showing up, two. I’m talking about 
seeing (he patient and evaluating him rather than over the phone or showing up some other time, 
two, is not taking a proper history, which takes time to evaluate a patient and 80 percent of 
diagnosis is made on history, and three, is not doing a proper, a physical examination. 70 percent 
of all malpractice cases across this country are due to a physician not showing up, not taking a 
proper history, examining, and if you look at (hat, I think any patient is entitled to those things 
and not due to some test that somehow he didn’t do. Those cases we have wide experience, we’ve 
written three volumes in Ihc area, it’s not so.

MR. MAC NEIL: You say it’s not so, but you wouldn’t agree with the cartoon, with the sort of folk 
wisdom that’s in the cartoon in the New Yorker recently where a doctor is saying to a patient, well,
I think it’s just a common cold, but let’s run a full battery of tests just to be sure?

DR. WACHSMAN: No, because that's just not true. Again that’s misrepresentation. There have been 
a lot of things in history, as you’re aware of, that have occurred and knowledge that’s pushed 
around and staled when, in fact, it's not true. The truth is that there is no great defensive medicine. 
The only defensive medicine that does exist, which I do agree with, is when a physician spends
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, more time with his patient, talks him and examines him over a longer period of time, and, therefore,
can see less patients per hour and therefore, there’s a cost to (hat physician because he can't make 
as much money. But it’s certainly not due to tests.

MR. MAC NEIL: Two quite different points of view on this. Now, you arc in favor of replacing the 
present system with a no fault system. Can you explain briefly how that would work and why it 
would improve things, in your view?

DR. AXELROD: I think the first difficulty is that you’ve been talking about the Harvard study 
dealing with medical malpractice. The Harvard study did not deal with medical malpractice. The 
Harvard study dealt with medical injury and the nature of that injury and the extent to which 
negligence was responsible for that injury. Only 1 percent of the cases that were reviewed by the 
Harvard study demonstrated negligence, so (hat what we have tried to do is to define our terms a 
little bit better. We are concerned with a social system which provides justice to those who arc 
injured by virtue of their contact with the healthcare system. Our concern is that the medical care 
system is a hazardous one in terms of your entry into that system because of the nature of the 
interventions, and that there is a distinct possibility for injury. The no fault system which we are 
proposing would have a mechanism by which individuals would be paid on the basis of the nature 
of that injury if there was causality established, rather than fault assigned to a given physician. It 
would not be necessary for an individual to become a plaintiff within an adversarial system in order 
lo be compensated for the injury which occurred.

MR. MAC NEIL: Well, who would decide whether they were at fault, the office or hospital - -

DR. AXELROD: It would presumably be a panel of individuals who would be expert with respect 
to the nature of those injuries, it would work similar to worker’s compensation where those who 
make decisions with respect to occupational health would make a judgment.

MR. MAC NEIL: Why would that be an improvement over the system now?

DR. AXELROD: Because as it currently stands, the Harvard study demonstrates that only 1 in 10, 
approximately 1 in 10 individuals, who have been injured as a result of negligence ever receive any 
kind of compensation. There is nothing to suggest that there is any equity, that it’s an effective 
system with respect to compensation for mcd:r ai injury. ! 'hink what we have to do is to separate 
what it is we’re trying to do. Are we simf/ly ’rying to provide a sm;!1 number of individuals that has 
no relationship to the nature of the injury?

MR. MAC NEIL: In other words, big awards, millions of dollars?

DR. AXELROD: Big awards as opposed to providing everyone who suffers an injury that Is 
significant with a level of compensation that is relevant to the nature of that injury.

MR. MAC NEIL: Why wouldn’t that be an improvement on this system?

DR. WACHSMAN: I think first of all, all it does is grant immunity and that’s what they’re really 
interested in. The whole purpose of the study was not to see to it how they can compensate people 
better but to gain immunity. I can point to Virginia and New Zealand which has no fault. In New 
Zealand, since January 1, 1988, they have a brain damaged baby circumstance —

MR. MAC NEIL: No fault —

DR. WACHSMAN: — no fault system, and they’re going to compensate all these children, the total 
number of children in two years and two months that have been compensated is zero. In New 
Zealand, there’s no fault system where a patient has to prove their case to an official of the 
government. That just doesn’t occur, because they can't do it. One little comment that Dr. Axelrod 
mentioned in passing was the word "causation". The word "causation" means proximate cause under

V
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the law. That Is the most dirficult thing for a malpractice lawyer who’s capable to prove in any 
case. No patient will ever be able to prove it by themselves.

MR. MAC NEIL: In other words, this is just giving the doctors immunity because you’ll never pay 
anybody because the doctors will never admit If they review themselves or a committee reviews them, 
they’ll never admit that there was malpractice.

DR. AXELROD: But we’ve confused two very different things. We’ve confused physician discipline 
and deterrence with an equitable system for compensation for medical injury. Both Dr. Wachsman 
and I would agree that there needs to be a better disciplinary system. I do not believe that there is 
any data that would suggest that the existing malpractice system represents an effective deterrent. 
That was one of the elements of (he Harvard study and I think that there is, if any presence of 
deterrence, it’s very limited.

MR. MAC NEIL: But his point is that the system you’re proposing would represent no deterrence 
at ail.

DR. AXELROD: Oh, no, oh, no, hardly.

MR. MAC NEIL: I mean, he instances no compensation for birth damaged babies under the 
Virginia’s r.c fault system and the inability of patients :n New Zealand under their system to gain 
any admission of malpractice.

DR. AXELROD: Well, there’s, I don’t want to get into other systems, because I think that there are 
complexities about the New Zealand system which has been in place for 15 years that, in fact, has 
not had an effective deterrent system. The Virginia system has been in place for one year in which 
there has been any experience, and I don’t know that that is an appropriate time frame in which 
lo judge the effectiveness of the program. What I think you have to do is identify the fact that we 
have not been as good as we think we have been with respect to oversight of physicians. I think that 
there needs to be a whole new arena in which we evaluate the effectiveness of the oversight of 
government, the failures of the existing physician peer review process, the failures of the hospital 
review process, but I think that the most important thing of all that will challenge the effectiveness 
of any malpractice system, any no fault system even, will be the new information that is emerging. 
One of the major revolutions that has occurred is the availability of information with respect to 
o u tc o m e , with respect to  procedures within institutions, procedures done by physicians. I arr. firmly 
convinced that it is (he public, it is the advocacy of the public, it is the public requesting 
information that is going to change the medical practice in the most imaginative way possible.

MR. MAC NEIL: I’m sorry, gentlemen, but (hat is the end of our time. Thank you both for joining 
us.

RECAP

MR. LEHRER: Again, the major stories of (his 'Wednesday, Nicaragua's Sundinista gu* eminent 
declared a unilateral cease-fire in the war against the conlras. On the Newshour, Pres. Ortega said 
if the contras refuse to disband, he will do what is needed lo defend his nation. And after five 
previous attempts, NASA successfully launched the space shuttle Atlantis.
Cood night, Robin.

MR. MAC NEIL: Cood night, Jim.
That’s the Newshour tonight and wc will be back tomorrow night. I’m Robert MacN'eil. Good night.
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