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Or i gi n al  s p o n s o r ( s ) : L a b o r  & Commerce C om m it te e

, IN  THE H OU S E BY T H E  J U D I C I A R Y  COMMITTEE

2 CS F O R  HO U SE  BILL NO. 300 (Judiciary)

3 IN THE L E G I S L A T U R E  OF T HE  ST ATE OF A L A S K A

4 S I X T E E N T H  L EG IS LATURE  - S E CO N D S E S S I O N

5 A  BILL

6 For an A c t  entitled: "An Act  relating to a c q u i s i t i o n  and ownersh ip  of

7 capi t a l stock of a p u bl ic  u t i l i t y  by a political

8 subdivision; relati ng  to c e rt a in  p r o p e r t y  records

9 m a i n t a i n e d  by public utilities; and includ in g the

10 custom er s of a public u t i l i t y  that has an annual

n  c o m p e n s a t i o n  in excess cf $ 5 0 , COG in the definition

12 o f  'public' for public u t i l i t y  r e g u l a t i o n . "

13 BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF THE ST AT E OF ALASKA:

14 * Se ct io n  1. AS 37.10.085(a) is amended to read:

15 (a) Except as p r o v i d e d  in (c) of this section, n e i t h e r  [NEITHER]

16 the state nor a p o l i t i c a l  subd iv is ion of  the state m a y

17 ( 1 ) m a k e  a s ub sc ription  to the capital stock o f  a c o r po r a­

ls tion;

19 (2) lend its credit for the use of a corp or at ion; or

20 (3) b o r r o w  m o n e y  for the use of a corporation.

21 * Sec. 2. AS 37 .1 0. 085 is amended by a d d i n g  a n e w  s u b s e c t i o n  to read:

22 (c) To the e xt en t  that the po litical s u b d i v i s i o n  is authorized

23 to acquire, own, or o p er a te  a public utility, it m a y  exer ci se that

24 p ow er by ac q ui ri n g and owning, in a m a n n e r  con si s te nt  w i t h  law, all of

251! the cap it al  stock of a corporation that owns or o p e r a t e s  a public

26 utility. The po liti ca l su bd iv ision's a ut hority w i t h  re spect to lend-

27 its credit and b o r r o w i n g  mon ey for the use of  the c o r po r at io n  is

28

29

the same as if the p o l i t ic a l su bd ivi sion had a c q u i r e d  the assets of 

the cor poration.

-1- CSH B 3 0 0 (Jud)



* Sec. 3. AS 42.05.461 is a m e n d e d  to read:

Sec. 42 .05.461. C O N T I N U I N G  P R O P E R T Y  RECORDS. The c o m m i s s i o n  may

re qu i r e a p u b l i c  u t i l i t y  to establish, provide, and m a i nt ai n  as a part 

of its s y s t e m  of  accounts, c o n t i n u i n g  p r o p e r t y  records s e g r e g a t e d  by  

the y e a r  of p l a c e m e n t  in service, i n c l u d i n g  a list or i n v e n to r y of all 

the units of tang ible p r o p e r t y  u s e d  or u s ef ul  in the p ub l ic  service, 

i d e n t i f y i n g  the p r o p e r t y  by l o c a t io n a n d  project [SHOWING T H E  CUR RE N T 

L O C A T I O N  OF T H E  P R O P E R T Y  UNITS BY D E F I N I T E  RE FERENCE TO T H E  SPE CI FI C 

LAND P A R C E L S  U P O N  W H I C H  T HE  UNITS A R E  L O C A T E D  OR STORED). T h e  c o m m i s­

sion- m a y  r e q u i r e  a pu bl i c u t il i ty  to k e e p  accounts and re cor ds in 

[SUCH] a m a n n e r  that shows [AS TO  SHOW, CURRENTLY,] the o r i g i na l  cost 

of the p r o p e r t y  w h e n  first d e v o t e d  to the public service, and the 

cu rr e nt  r e l a t e d  r e s er v e for de p re c i a t i o n .  Each 'public u t i l i t y  wi th  

a nnual r e v e n u e s  e x c e e d i n g  $100,000 shall keep c o nt i n u i n g  prop erty 

r e c o r d s .

* Sec. 4. AS 42.05 .7 20 (3) is a m e n d e d  to read:

(3) "public" or " ge ne ral p u b l i c "  means

(A) a [ANY] group of 10 or more customers that p u r­

chase the se rvi ce or c o m m o d i t y  f u r n i s h e d  by a public utilityj_ [AS 

D E F T N E D  IN (4) OF THIS SECTION; AND]

(Ii) one or mo re  cu s t om e rs  that pur chase the service or 

pr od u c t fu r ni s he d  by a public u t i l i t y  if the total annual c o m p e n­

sation r e c e i v e d  by the u t il it y  fr om  all sources ex ceeds $50,000; 

and

(C) a [ANY] u t i l i t y  p u r c h a s i n g  the product or service 

or p a y i n g  for the t r an smis si on  of ele c tr ic  energy, natural or 

m a n u f a c t u r e d  gas, or p e t r o l e u m  p r o d u c t s  that [WHICH] are re-sold 

to a p e r s o n  or group i nc lu ded in (A) or (B) of this pa ra g ra ph  or 

that [WHICH] are us ed  to pr od uc e the s e r v ic e  or c om modity sold to 

C S H B  300(Jud) -2-
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C r a m er

A M E N D M E N T

O F F E R E D  IN THE H O U S E  BY REP. GOLL

TO: CSHB 3 0 0 (L&C)

P a g e  1, line 6, after "Act":

I n s e r t  " r e l a t i n g  to a c q u i s i t i o n  and o w n e r s h i p  of capi t al  stoc k of a 

p u b l i c  u t i l i t y  by a p o l i t i c a l  s u b d i v i s i o n j "

P a g e  1, a f t e r  line 11:

I n s e r t  n e w  bill sec t io n s to read:

"*  S e c t i o n  1. AS  37 .10.08 5( a)  is a m e n d e d  to read:

(a) Except as p r o v i d e d  in (c) of this section, n e i t h e r  ^NEITHER] 

the state nor a p o l i t i c a l  s u b d i v i s i o n  of the state m ay

(1) make  a s u b s c r i p t i o n  to the capital stock of a c o r p o r a­

tion ;

(2) lend its credit for the use of a corp or at ion; or

(3) b o r r o w  m o n e y  for the use of a corporation.

* Sec. 2. AS 37.10.0 85  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(c) To the ext en t that the p o l i t i c a l  s u b di v is i on  is a u t h o r i z e d

to acquire, own, or o p e r a t e  a p u b l i c  utility, it may e x e r c i s e  that

p o w e r  b y  a cq ui r in g  and owning, in a m a n n e r  consisten t w i t h  law, all of

the capital stock of a c o r p o r a t i o n  that owns or op e ra t es  a pu blic

u tility . The po l itica l s u b d i v i s i o n ' s  a u t h o ri t y w i t h  r e s p e c t  to l e n d­

ing its credit and b o r r o w i n g  m o n e y  for the use of the c o r p o r a t i o n  is 

the same as if the p ol i ti ca l s u b d i v i s i o n  had acq ui re d the a s s e t s  of 

the co rporati on ."
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C r a m e r

P a g e  1, line 12:

D e l e t e  "Section 1"

Ins er t "Sec. 3"

R e n u m b e r  the rem ai n in g  bill s e c t i o n  a c c o r d i n g l y .

- 2 - 3 / 2 1 / 9 0
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ANALYSIS - FISCAL NOTE FOR CSHB 300 (L&C)

The primary impact of the enactment CS for HB 300 is found in Section 2 of the bill 
which would expand the APUC’s jurisdiction by bringing under regulation any 
utility which serve3 one or more customers if such service produces gross annual 
revenue in excess of $50,000.

While this section has some potential for increasing the number of utilities subject to 
economic regulation, the projected increase 19 highly speculative. At this time, the 
APUC does not anticipate that the workload increase will be substantial and. 
accordingly, submits a zero fiscal note.

The commission may need to submit a budget request in the future if the actual 
result of the bill's enactment is to geneiate significant numbers of new jurisdictional 
utilities which require regulatory oversight.

6410D/3690a
Page 2 of 2
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6- 1283E
C r a m er
2/ 28/90

O r i g i n a l  spons o r( s ):  I.abor & Commerce C o m m i t t e e

IN THE H OU SE  BY T H E  L A B O R  & C O M M E R C E  COM MI T TE E

CS FOR HO USE BILL NO. 300 (L&C)

IN ^ H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L EG I S L A T U R E  - S E C O N D  S E S S I O N

A BILL

For an Act e nt i tl e d:  "An Act rela ti ng  to c e r t a i n  p r o p e r t y  r e c o rd s  m a i n­

tain ed by public u t i l i t i e s ;  a n d  in c lu d in g  the c u s t o m­

ers of a public u t i l i t y  that has an a n nu a l c o m p e n s a­

tion in excess of $ 5 0 , 0 0 0  in the d e f i n i t i o n  of 'pub­

lic' for public u t i l i t y  r e g u l a t i o n . "

BE IT E N A C T E D  BY TH E L E G I S L A T U R E  OF THE S T A T E  OF ALASKA:

* Se c ti o n 1. AS 42 .05.461  is amended to read:

Sec. 4 2 .0 5 .4 6 1.  C O N T I N U I N G  P R O P E R T Y  RECORDS . The c o m m i s s i o n  may 

re quire a p u bl i c u t i l i t y  to establish, p r o v id e , and maintai. as a part 

of its s y s t e m  of a cc ount s,  c o nt i n u i n g  p r o p e r t y  reco r d s s e g r e g a t e d  by 

the ye ar  of p l a c e m e n t  in service, i n c l u d i n g  a list or i n v e nt o ry  of all

the u n i t s  of t a n g i b l e  p r o p e r c y  used or u s e f u l  in the p u b l i c  service,

i de n ti fy i ng  the p r o p e r t y  by location and p r o j e c t  [SHOWING T H E  C U R RE N T 

L O C A T I O N  O F  T H E  P R O P E R T Y  UNITS BY D E F I N I T E  R E F E R E N C E  T O  T H E  S P EC I F I C  

LAND P A R C E L S  U P O N  W H I C H  THE UNITS A R E  L O C A T E D  O R  STORED). Th e  c o m m i s­

sion may r e q u i r e  a pu bl ic ut il it y  co k e e p  a c c o u n t s  and records in 

(SUCH) a m a n n e r  that shows [AS TO SHOW, C U R R E N T L Y , )  the o r i g i n a l  cost 

of the p r o p e r c y  w h e n  first de voted co the pu blic service, and the 

current r e l a t e d  r e s e r v e  for d e p r e c i a c i o n . E a c h  pub li c  u t i l i t y  wi t h 

annual r e v e n u e s  e x c e e d i n g  $100,000 shall k e e p  c o n t i n u i n g  pro pe r ty  

r e c o r d s .

* Sec. 2. AS 4 2 . 0 5 . 7 2 0 ( 3 )  is amende d to read:

(3) " p u b l i c "  or "general p u b l i c "  m e a n s

(A) a (ANY) group of 10 or  mo re c u s t o m e r s  chac

-I- C S HB  3 0 0 ( L&C>



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

7?

W O R K  D R A F T W O R K  DRAFT W O R K  DRAFT

p ur c ha se  the se rv ic e or c o m m o d i t y  fu rn is hed by a p u b l i c  utility; 

[AS D E F I N E D  IN (4) OF TH I S  SECTION; AND]

(B) one or' m o r e  c us t om e rs  that p u r c h a s e  the service or

p roduct f u r n i sh e d by a publi c u t i l i t y  if the total a n n u a l  c o m p e n­

sation r e c e i ve d  by the u t i l i t y  fro m all so ur ce s  e x c e e d s  $50,000; 

and

(C) a [ANY] u t i l i t y  p u r c h a s i n g  the p r o d u c t  or service 

or p ay i ng  for the t r a n s m i s s i o n  of e lect ri c energy, n a t u r a l  or 

m a n u f a c t u r e d  gas, or p e t r o l e u m  pr od u ct s  that [WHICH] are re-s o ld  

to a p e r s o n  or g ro u p i n c l u d e d  in (A) or (B) of this p a r a g r a p h  or

that [VvHICH] are u s e d  to pr od uce the service or c o m m o d i t y  sold to

the pu bl i c  by the u t il i t y ;

CSHB 300CL&C) -2-



Offered: 4/18/89
Referred: Labor & Commerce
and Judiciary

6-1283A

BY THE LABOR AND
1 IN THE HOUSE COMMERCE C 3MMITTEE

2 HOUSE BILL NO. 300

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to certain property records main-

7 tained by public utilities; and defining 'public' for

8 public utility regulation."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 42.05.461 is amended to read:

11 Sec. 42.05.461. CONTINUING PROPERTY R E C ORDS. The commission may

12 require a public utility to establish, provide, and maintain as a part

13 of its system of accounts, continuing property records segregated by

14 the year of placement in service, including a list or inventory of all

15 tne units of tangible property used or useful in the public service,

16 identifying the property by location or project [SHOWING THE CURRENT

17 LOCATION OF THE PROPERTY UNITS BY DEFINITE REFERENCE TO THE SPECIFIC

18 LAND PARCELS UPON WHICH THE UNITS ARE LOCATED OR STORED]. The commis-

19 sion may require a public utility to keep accounts— 3nd records

20 [SUCH] a manner that shows [AS TO S H 0 W ] ^ c u r r e n t  the original cost

21 of the property when first devoted to the public service, and theNi/

22 related reserve for depreciation. Each public utility with annual

23 revenues exceeding $100,000 shall keep continuing property records.

24 * Sec. 2. AS 42.05.720(3) is amended to read:

25 (3) "public" or "general public" means

26 (A) a [ANY] group of 10 or more customers that pur-

27 chase the service or coiunudity furnished by a public utility and

28 that is located outside or makes the purchase outside the certif-

29 icated service area of t>rtf'~pub 1 Ic utility; [AS DEFINED IN (4) OF

HB0300A -1 -  HB 300



1 THIS SECTION; AND]

2 (B) a person who purchases a utility service or prod-

3 uct from a public utility and who is located in or makes the

U purchase in j:ke^certificated service area of the public utility;

5 and

6 (C) a [ANY] utility purchasing the product or service

7 or paying for the transmission of electric energy, natural or

8 manufactured gcs, or petroleum products that [WHICH] are re-sold

9 to a person or group included in (A) or (B) of this paragraph or

10 that [WHICH] are used to produce the service or commodity sold to

11 the public by the utility;

HB O O - 2 - HB0300A



Prepared by:
Alaska Ru ral E l e c t r i c  As so c i a t i o n

A N A L Y S I S  OF HB 300 
(Including A m e n d m e n t s  p r o po se d  by APUC)

Se ction 1. C o n t i n u i n g  P r o p e r t y  R e c o r d s .

P r e s e n t  l aw  r e q u i r e s  u t i l i t i e s  to m a i n t a i n  c o n t i n u i n g  

p r o p e r t y  r e c o r d s  i d e n t i f y i n g  the i n v e n t o r y  a n d  v a l u e  of all 

p ropert y used in the o p e r a t i o n  of the u t i l i t y  by "d e fi n it e  r e f e r­

ence to the s p e c i f i c  land p a r c e l s  upon w h i c h  the units are loca t­

ed or sto red." T a k e n  literally, the pres e nt  law requires records 

on ever y bolt and c r o s s a r m  in the s y s te m id en t i f i e d  by the legal 

d e s c r i p t i o n  of the land p a rc e l on which it sits. This is e s s e n­

tially impos sible to ac co m pl is h , and it s e rv es  no useful purpose 

to m a i n t a i n  such d e t a i l e d  records.

T h e  p r o p o s e d  n e w  l a n g u a g e  w o u l d  r e q u i r e  the u t i l i t y  to 

m a i n ta i n c o n t i n u i n g  p r o p e r t y  records by l o c a t i o n  and project. As 

an e x a m pl e  of how this wou ld  work, if a u t i l it y  b ui lt  a new 5- 

mile d i s t r i b u t i o n  line, it w ou l d record all of the materials 

pu rc h as e d for the p r o j e c t  as being part of "Inlet Road D i s t r i b u­

tion Project c o n s t r u c t e d  from mil e 15 to m i l e  20 of Inlet Road." 

This gives both the u t i l i t y  and the c o m m i s s i o n  the records they 

need wi th ou t  c o m p l i c a t i n g  the sy st em  wit h u n n e c e s s a r y  detail. 

Se ct i on  2. A m e n d i n g  D e f i n i t i o n  of "Public."

This se ct io n  c h a n g e s  the d e f i n i t i o n  of " p ub l ic  utility" by 

cha ng i ng  the d e f i n i t i o n  of "publio."

Present law e x e m p t s  from the d e f i n i t i o n  of p u b l i c  utilit y an 

e n ti t y which p r o v i d e s  s e r v i c e  to fewer than 10 custom er s.  It is 

now p o s s i b l e  for an i nd e pe n de nt  power pr o du c er  to pro v i de  elec-
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trie s e r v i c e  to the lar g es t o ne  or two c u s t o m e r s  from the ut il it y

system. The util i ty  w o u l d  s till have the i n v e s t m e n t  it m a d e  to

s e r v e  those large c o n s u m e r s  w h i c h  must now be p a i d  for by the 

r e m a i n i n g  cu stomers. T h e  l ar ge c u s t o m e r s  c o u l d  e x p e r i e n c e  a

s m a l l  s a v i n g s  while  all ot her c u s t o m e r s  e x p e r i e n c e  a large in­

cr e a s e  in rates. In e x t r e m e  cases, a small u t i l i t y  c o u l d  even 

lose its f e as i b i l i t y  to m a i n t a i n  central s t a t i o n  e l e c t r i c  s e r v­

ice .

T h i s  p r o p o s e d  a m e n d m e n t  of AS 42 .05.720(3) w o u l d  m a i n t a i n  

the e x e m p t i o n  for s e r v i c e  p r o v i d e d  to fewer than 10 c u s t o m e r s  if 

they are located o u t s i d e  the se r vi c e area c e r t i r i c a t e d  to an 

e x i s t i n g  utility, but p r o v i d i n g  servi ce  to e v e n  one cust om e r 

w i t h i n  a s e r v i c e  area c e r t i f i c a t e d  to an e x i s t i n g  u t i l i t y  would 

trigger A P U C  jur is di ct ion. However, under a n o t h e r  s e c t i o n  of

e x i s t i n g  law (AS 4 2 . 0 5. 7 11 ( e) ),  such sales w o u l d  hav a to exceed  

5 5 0 , 0 0 0  per year b e f o r e  they w ou ld  be r eg u la te d by the c o m m i s­

sion. If these sales e x c e e d  $50,000 in value, the c o m m i s s i o n  

w o u l d  ha ve  to find that su c h s e r v ic e is in the p u b l i c  int er es t 

b e f o r e  it w o ul d  be p e rm i tt e d.  Th i s w o u ld  s er ve  to p r o t e c t  the 

u t i l i t y  and its c u s t o m e r s  fr om  ha rdship caus e d by a raid on its 

s e r v i c e  area.

i
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ALASKA PUBLIC U T IL IT IE S  C0HMI8SI0N 

RESPONSE TO COMMITTEE SUGGESTIONS 

ON HB 300*

FEBRUARY 26, 1990

S e c t i o n  1. AS 42.05.46 1

A t  the s u g g e s t i o n  of R e p r e s e n t a t i v e  Gruenberg, the 

C o m m i s s i o n  r e v i e w e d  the p o s s i b i l i t y  of r e p h r a s i n g  this section 

in "less a r c h a i c  language" and found it to be p r oblema tic. T h e  

C o m m i s s i o n  b e l i e v e s  w i t h  th e m i n o r  e d i t o r i a l  c h anges t h a t  are 

attached, the e x i s t i n g  s e c t i o n  c l e a r l y  states the i n t ended 

p r o v i s i o n s  and a d d r e s s e s  R e p r e s e n t a t i v e  G r u e n b e r g ' s  concerns.

S e c t i o n  2. AS 42.05.720(3)

This s e c t i o n  p r o v i d e s  for the r e g u l a t i o n  of anyone 

p r o v i d i n g  u t i l i t y  s e r vices to one or m o r e  c u s t o m e r s  w i t h i n  the 

s e r v i c e  area of a n o t h e r  utility. If this is the i n t e n d e d  p o l i c y  

of the Legislature, the bill sh ould be r e d r a f t e d  to s t a t e  this 

p o l i c y  m o r e  frontally.

C o m m i s s i o n e r  Daniel P a t r i c k  O ' T i e r n e y  was out of S tate and 
d i d  not p a r t i c i p a t e  in t h e  p blic m e e t i n g  in w h i c h  the  C o m m i s s i o n  
d i s c u s s e d  this legislation.

Page 1 o f  2



A l a s k a  P ublic U t i l i t i e s  C o m m i s s i o n  
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Sh o u l d  the L e g i s l a t u r e  d e s i r e  an a l t e r n a t i v e  approach  

that w o u l d  b e  less i n t r u s i v e  to u t i l i t i e s  who d o  not h a v e  the 

$50,000 g r o s s  r e v e n u e  e x e m p t i o n  p r e s e n t l y  given to t e l e p h o n e  and 

el e c t r i c  u t i l i t i e s  in AS 42.05.711(c), the C o m m i s s i o n  su ggests a 

p r o v i s i o n  t h a t  w o u l d  r e g u l a t e  u t i l i t i e s  g r o s s i n g  over $50,000, 

re g a r d l e s s  of the n u m b e r  of c u s t o m e r s  t h e y  serve. T h e  Comm ission 

b e l i e v e s  t h a t  this w o u l d  a d d r e s s  t h e  "cherry p i c k ing" or "cream 

skimming" c o n c e r n s  of the A l a s k a  R ural E l e c t r i c  Cooper a t i v e  

A s s o c i a t i o n ;  w o u l d  a l l o w  the C o m m i s s i o n  to continu e r e g u l a t i n g  

ut i l i t i e s  o t h e r  t h a n  t e l e p h o n e  or e l e c t r i c  that h a v e  a 

s u b s t a n t i a l  n u m b e r  of customers, yet gros s less than $50,000; and 

w o u l d  p r e s e r v e  the e x e m p t i o n s  from e c o n o m i c  r e g u l a t i o n  provided 

for in AS 42.05.711. To e f f e c t  this provision, the Commis s i o n  

s u g g e s t s  that the a t t a c h e d  s t a t u t o r y  changes  b e  e n acte d instead 

of those p r o p o s e d  in S e c t i o n  2 of H B  300. This w o u l d  p r e serve 

the s t a t u s  q u o  w i t h  r e s p e c t  to small w a t e r  utilities. It wouDd 

a l s o  e s t a b l i s h  a t h r e s h o l d  of $50,000 as the m a x i m u m  that could 

be " c ream skimmed" b y  a ny one skimmer.



A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N  

S U G G E S T E D  W O R D I N G  F O R  HB 300 

F E B R U A R Y  26, 1990

^Section 1:

Line 16: Change  "or" to "and" in t h e  p r o p o s e d  p h r a s e

" i d e n t i f y i n g  the p r o p e r t y  b y  l o c a t i o n  or p r o j ect." [This 

change  w a s  p r e v i o u s l y  s u g g e s t e d  b y  t h e  Commission.]

Line 20: Delete ", currently,".

Line 22: A d d  "current" b e f o r e  ‘'ated" at the b e g i n n i n g  of the

line.

W i t h  the f o r e g o i n g  changes, A S  4 2 . 0 5 . 4 6 1  w o u l d  b e  a m e n d e d  to 

read:

Sec. 4 2 . 0 5 . 4 6 1  C O N T I N U I N G  P R O P E R T Y  RECORDS. T he c o m m i s s i o n  m a y  

r e qui re a p u b l i c  u t i l i t y  to establish, provide, and m a i n t a i n  as a 

pa r t  of its s ystem of accounts, c o n t i n u i n g  p r o p e r t y  records 

s e g r e g a t e d  by the y e a r  of p l a c e m e n t  in service, i n c l uding a list 

or  i n v e n t o r y  of all the u n i t s  of t a n g i b l e  p r o p e r t y  u s e d  or useful 

in the p u b l i c  service, i d e n t i f y i n g  the p r o p e r t y  by l o c a t i o n  and 

p r o j e c t  [SHOWING THE C U R R E N T  L O C A T I O N  O F  T H E  P R O P E R T Y  U N I T S  BY 

D E F I N I T E  R E F E R E N C E  T O  T H E  S P E C I F I C  L A N D  P A RC ELS U P O N  W H I C H  THE 

UNITS ARE L O C A T E D  O R  S T O R E D ] . T h e  c o m m i s s i o n  m a y  r e quire a
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p u b l i c  u t i l i t y  to k e e p  accounts and records in [SUCH] a m an ner 

that shows [AS TO SHOW, CURRENTLY,] the original cost of the 

p r o p e r t y  w h e n  first d e v o t e d  to the p u blic service, and the 

c u r r e n t  r e l a t e d  r e s erve for depreciation. Each p u b l i c  u t i l i t y  

w i t h  annual revenues e x c e e ding $100,000 shall k e e p  c o n t i n u i n g  

p r o p e r t y  records.

*Sect i o n  2:

AS 42.05.720(3) is a m e n d e d  to read:

(3) "public" or "general public " means

(A) a [ANY] group of 10 or m o r e  cus tomers t h a t  p u r c h a s e  the 

s e r v i c e  or c o m m o d i t y  furn ished by a p u b l i c  u t i l i t y  [AS D E FIN ED IN 

IN (4) O F  THIS SECTION]; [and]

(B) one or m o r e  c u s t omers that p u r c h a s e  the servi ce or 
c o m m o d i t y  furnished by a public u t i l i t y  for total c o mpensation  
e x c e e d i n g  $50,000 annually; and

[(B)] (C) any u t i l i t y  p u r c h a s i n g  the p r o d u c t  or service or

p a y i n g  for the t r a n s m i s s i o n  of e l e ct ric energy, naturax or

m a n u f a c t u r e d  gas, or p e t r o l e u m  p r o d u c t s  w h i c h  are r e -sold to a

g r o u p  i n c l u d e d  in (A) of this p a r a g r a p h  or w h i c h  are used to

p r o d u c e  the s e rvice or c o m m o d i t y  sold to the p u b l i c  by the

utility;
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•uo I
SLItt 1iX)
AS 'HORAfjl M-'SKA 
W l

R e p r e s e n t a t i v e  Dave  D o n l e y  
A l a s k a  S t a t e  H o u s e  L e g i s l a t u r e  
P. 0. Box V  
Juneau, A l a s k a  99811

D e a r  R e p r e s e n t a t i v e  Donley:

T h i s  is in r e s p o n s e  to y o u r  r e q u e s t  t h a t  the C o m m i s s i o n  review 
H B 3 0 0  and g i v e  its comments.

H B 3 0 0 , a m o n g  o t h e r  things, w a s  the s u b j e c t  of a special Public 
M e e t i n g  h e l d  b y  the C o m m i s s i o n  on J a n u a r y  9, 1990, to all ow 
t h e  b i l l ' s  advocate, the A l a s k a  Rural E l e c t r i c  C o o p e r a t i v e  
A s s o c i a t i o n  t o  p r e s e n t  its views. It w a s  a l s o  d i s c u s s e d  brief ly 
at a P u b l i c  M e e t i n g  on F e b r u a r y  2, 1990.

T h e  C o m m i s s i o n  has not t aken a p o s i t i o n  on the l e g i s l a t i o n  but 
d o e s  note s e v e r a l  t e c h n i c a l  c o n c e r n s  r e g a r d i n g  p a r t i c u l a r  w o r d­
ing, content, and p o s s i b l e  r a m i fications .

S e c t i o n  1 of HB300 w o u l d  e l i m i n a t e  f r o m  c o n t i n u i n g  p r o p e r t y  
r e c o r d s  (CPRs) c e r t a i n  d e t a i l s  r e g a r d i n g  the l o c a t i o n  of p ublic 
u t i l i t y  p r o p e r t y .  T h i s  a p p e a r s  to be w o r k a b l e  if the "or" in
" i d e n t i f y i n g  the p r o p e r t y  by l o c ation o r  p r o j e c t . . . "  (line 16) is
c h a n g e d  to "and." R e q u i r i n g  CPRs to be k e p t  by l o c a t i o n  and 
p r o j e c t  w i t h o u t  r e f e r e n c e  to a " s p e c i f i c  land p a r c e l "  should e n­
able any a u d i t o r  to l o cate the property.

S e c t i o n  2 of the bill w o u l d  c h a n g e  the d e f i n i t i o n  of "public" so 
that any e n t i t y  p r o v i d i n g  s e r v i c e  to one or mor e c u s t o m e r s  w ould 
be s u b j e c t  to the j u r i s d i c t i o n  of the Co mmis s i o n .  (Under AS 
42 . 0 5.711( e), e n t i t i e s  p r o v i d i n g  e l e c t r i c  or t e l e p h o n e  servi ce 
w o u l d  a l s o  h a v e  to earn g r o s s  r e v enues in e x c e s s  of $50,000 per 
y e a r  to be re gulated.) l'ha C o m m i s s i o n  rindn that the language 
used in s e c t i o n s  (A) and (B) to e ffect this p o l i c y  c hange  is 
c u m b e r s o m e  a n d  confusing. It w o u l d  be helped, but not totally 
cured, by c h a n g i n g  the last r e f e r e n c e  in each s e c t i o n  from "the
p u b l i c  u t i l i t y "  to " a n o t h e r  p u b l i c  u t i l i t y . "
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Th e  C o m m i s s i o n  n o t e s  s e v e r a l  p o s s i b l e  p r o b l e m s  w i t h  the conten t 
of S e c t i o n  2 and its p e r c e i v e d  objectives. First, the bill a p­
pea r s  ro s e e k  C o m m i s s i o n  j u r i s d i c t i o n  o v e r  e l e c t r i c  o p e r a t i o n s  
w h i c h  are not c u r r e n t l y  r e g u l a t e d  due to t h e i r  n u m b e r  af c u s­
tomers. However, e l e c t r i c  u t i l i t i e s  w i t h  a n n u a l  g r o s s  r e v enues 
of less than $ 5 0 , 0 0 0  w o u l d  still be e x e m p t  f r o m  regulation. 
Second, some t h o u g h t  s h o u l d  be g iven to che e f f e c t  of this legis 
lation on all o t h e r  t y p e s  of u t i l i t i e s  and p a r t i c u l a r l y  on small 
w a t e r  u t i l i t i e s  o p e r a t e d  by r e sident ial d e v e l o p e r s  w i t h i n  c e r­
tif i c a t e d  s e r vice a r e a s  of o ther larg er uti li t i e s .  Third, it is 
u n k n o w n  h o w  m a n y  e n t i t i e s  m a y  c u r r e n t l y  be o p e r a t i n g  w h i c h  w o u l d  
come u n d e r  C o m m i s s i o n  j u r i s d i c t i o n  as a r e s u l t  of thi s bill. 
A b s e n t  a " g r a n d f a t h e r  clause,"  what  w o u l d  be the e f f e c t  of this 
l e g i s l a t i o n  on such e n t i ties?

Also, it s hould b e  n o t e d  t h a t  HB300 c o u l d  h a v e  a s i g n i f i c a n t  fis 
cal impact, d e p e n d i n g  on the n u m b e r  of e n t i t i e s  w h i c h  w o u l d  b e­
come r e g u l a t e d  n o w  o r  in the future.

If the C o m m is s io n  c a n  be of further a s s i s t a n c e  t o  y o u  in y o u r  
d e l i b e r a t i o n s  on HB300, p l e a s e  do not h e s i t a t e  to c o n t a c t  me.

cc: David H u t c h e n s
E x e c u t i v e  D i r e c t o r  
A l a s k a  Ru ral E l e c t r i c

C o - O p e r a t i v e  A s s o c i a t i o n  
237 East  F i ^ e w e e d  Lane 
Anchorage, A l a s k a  99503

S i n c e r e l y

A I A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N

Peter S o k o l o v  
C h a i r m a n
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M a y o r  L a r r y  Fowell 
C I T Y  OF Y A K U T A T  
PC ^ o x  6
Y a k u f t ,  A K  99689 

Re: Y.A.wUtat Power

CITY OF YAKUTAT 
CITY CLERK

D e a r  Larry:

P u r s u a n t  to our c o n v e r s a t i o n  of M a r c h  2, 1990, I am
e n c l o s i n g  herewith a p r o p o s e d  a m e n d m e n t  to AS 37.10.0 5 
which, if enacted, w o u l d  c l e a r  u p  any q u e s t i o n  about 
the ability of the C i t y  to c o n t i n u e  o p e r a t i o n  of the 
u t i l i t y  c o m pany in the c o r p o r a t e  form r a t h e r  than 
d i s s o l v i n g  the c o r poration.

A c c o r d i n g  to J o h n  P a r i sena, d i s s o l u t i o n  o f  the 
c o r p o r a t i o n  w o u l d  r e s u l t  in a tax o b l i g a t i o n  of 
a p p r o x i m a t e l y  $137,000. S h e l b y  S t a s t n y  has looked into 
the m a t t e r  and c o n c l u d e d  that  the C i t y  could m a i n t a i n  
t h e  tax exempt status o f  the c o r p o r a t i o n  under the 
I n t e r n a l  Revenue Code so long as the income accrues to 
the state or a p o l i t i c a l  s u b d i v i s i o n .  Since all of the 
p r o j e c t  revenues w o u l d  be p l e d g e d  to p a y m e n t  of the 
b o n d s  or, to the e x t e n t  of a n y  excess, can be paid to 
the City, d i s s o l u t i o n  is n o t  r e q u i r e d  to avoid 
taxation. A d d i t i o n a l l y ,  since the City, not the 
corporation, wil l be the i ssuer o f  the bonds, their tax 
e x e m p t  status is not in j e o p a r d y  a c c o r d i n g  to the 
inform a t i o n  from bond c o u n s e l  for the b o n d  bank.

I am also e n c l o s i n g  a m e m o r a n d u m  w h i c h  sets out the 
j u s t ification for the a m e n d m e n t ,  as well as an opinion 
that, w h e ther the s t a t u t e  is a m e n d e d  or not, it is not 
vi o l a t e d  by C ity o w n e r s h i p  of the stock. However, bond



Mayor Larry Powell 
CITY OF Y A K U T A T  
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counsel may be n e r v o u s  a b s e n t  a concrete opinion from 
the court, and a m e n d m e n t  of the statute would c l e a r  up 
a n y  doubt.

Please let me k now if y o u  h a v e  further questions.

Sincer ely,

J S H :jp
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1. Pr op o se d  s t a t u t o r y  c h a n g e .

AS 37.10.085 is a m e n d e d  by the addition of s u b s e c t i o n  

(c) ac follows:

(c) T o  the e x t e n t  that the political subdi v i s i o n  
is authorized to acquire, own, or operate a p u b l i c  
utility, it m a y  e x e r c i s e  t h a t  power by a c q u i r i n g  
and owning, in a m a n n e r  c o n s i s t e n t  with law, all 
of the capital stock of a c o r p o r a t i o n  that owns or 
operates a p u b l i c  utility, and the p o l i t i c a l  
subdivision's a u t h o r i t y  w i t h  respect to lending 
its credit and b o r r o w i n g  m o n e y  for the use of said 
corporation s hall be the same as if the p o l i tica l 
subdivision had a c q u i r e d  the assets of said 
corporation.

2. J u s t i f i c a t i o n .

AS 37.10.085 as c u r r e n t l y  w r i t t e n  stated as follows:

Sec. 37.10.085. F i n a n c i a l  aid to corporations by 
state or p o l i t i c a l  s u b d i v i s i o n . (a) N e i t h e r  the 
state nor a p o l i t i c a l  s u b d i v i s i o n  of the state m a y

(1) make a s u b s c r i p t i o n  to the cap ital stock 
of a corporation;

(2) lend its c r e d i t  for the use of a c o r p o­
ration; or

(3) b o r r o w  m o n e y  for the use of a c o r p o­
ration.
(b) This section docs not a p p l y  to debt issued by 
a m u n i c i p a l i t y  or a m u n i c i p a l  joint insurance 
arrangement u n d e r  AS 21.76.120.

The purpose of the a m e n dment is to m a k e  it clear that a m u n i c­

ipality may exerc ise its power to o w n  and operate a p u b l i c

u t ili ty by acquiring the st ock in a corpor ation that owns and



o p e rates a public u t i l i t y ,  and is not restricted to a c q u i r i n g  the 

a s s e t s  of the company, and t h a t  it may finance a c q u i s i t i o n  or 

o p e r a t i o n  of the c o m p a n y  in the same manner as if it o w n e d  the 

as s e t s  directly. If a  m u n i c i p a l i t y  is required to a c q u i r e  the 

assets, rather than the stock, of a public u t i l ity company, the 

a s s e t s  must be sold by the c o r p o r a t i o n  or the c o r p o r a t i o n  m u s t  be 

dissolved. In e i t h e r  case, a s s u m i n g  that the fair m a r k e t  value 

of the assets (pres u n o t i v e l y  the purchase price) e x c e e d s  the 

c o r p o r a t i o n ' s  d e p r e c i a t e d  basis in the assets, a s u b s t a n t i a l  tax 

liabili ty w i l l  aris e t h a t  m u s t  ultim a t e l y  be borne by the m u n i c­

ipality, e i ther t h r o u g h  p a y m e n t  o f  the tax or an i n c r e a s e  in the 

pu r ch ase price. T h e r e  is no justification for ’’mp o s i n g  this 

u n n e c e s s a r y  e x pe nse u p o n  the municipality, since m u n i c i p a l  

o w n e r s h i p  of the stock, r a t h e r  than the assets, of a p ublic  

u t i l i t y  compa ny d o e s  n o t  c o n t r a v e n e  any policy u n d e r  A l a s k a  law 

relatin g to e i ther m u n i c i p a l i t i e s  o r  utilities.

I do not b e l i e v e  that enactme nt of the p r o p o s e d  a m e n d­

m e n t  would change the s u b s t a n t i v e  law of Alaska. AS 3 7 . 1 0 . 0 8 5  as 

p r e s e n t l y  w r i t t e n  d o e s  not, in m y  view, p r o hibit a m u n i c i p a l i t y  

from acquiring all o f  the c a p i t a l  stock of a p u blic u t i l i t y  

company. However, unde;, the st rict u r e s  applicable to the sale of 

m u n i c i p a l  bonds, b o n d  c o u n s e l  for either the m u n i c i p a l i t y  o r  the 

A l a s k a  Municipal Bon d Bank m a y  raise questions about the a u t h o r i­

ty of the m u n i c i p a l i t y  to a c q u i r e  the stock in a p ubli c u t i l i t y  

company, w i t h  tho c o n s e q u e n c e  that the bonds may not be m a r k e t­

able. The p r o p o s e d  a m e n d m e n t  is designed to e l i m inate that 

problem.

- 2 -



It is clear tha t the e v i l  at which AS 37.10. 085 is

d i r e c t e d — diverting p u b l i c  fun ds to private purposes— is n o t

present when a m u n i c i p a l i t y  a cqui r e s ,  through a stock a c q u i s i­

tion, a public utility t h a t  it m a y  lawfully acquire t h r o u g h  a n

asset acquisition. In W r i g h t  v. C i t y  of P a l m e r , 468 P . 2d 326

(Alaska 1970), the court u p h e l d  the issuance of municipal b o n d s  

to be used to finance i n d u s t r i a l  sites  to be leased to p r i v a t e  

companies. The court c h a r a c t e r i z e d  the statute as one

which prohibits e i t h e r  the state or a political 
subdivision to l e n d  its c r e d i t  for the use of a 
private corp or a t i o n ,  o r  to b o rrow money for the 
use of a priv ate c o r p o r a t i o n .  . . .  We think that 
the question of w h e t h e r  the public credit is being  
pledged for a p r i v a t e  p u r p o s e  is also comprehended 
under the b r o a d e r  q u e s t i o n  of whether a p ublic 
purpose is s e r v e d  b y  the b o n d  issue and plan for 
its expenditure. . . . (Emphasis added). 468
P.2d at 328-29.

In State, ex rel. J o h n s o n  v. Consumers Public P o w e r  

D i s t r i c t , 10 N.W.2d 784 (Neb. 1943) , the court was c o n f r o n t e d  

w i t h  a Nebraska c o n s t i t u t i o n a l  p r o v i s i o n  which provided that "no 

city, county, town, p r e c inct, m u n i c i p a l i t y ,  or other s u b d i v i s i o n  

of the state, shall e v e r  b e c o m e  a subscriber to the c a p i t a l  

stock, or owner of such stock, o r  a n y  portion or interest t h e r e i n  

o f  any railroad, or p r i v a t e  c o r p o r a t i o n ,  or association." T h e  

case involved the legality o f  the p u b l i c  power district's a c q u i­

sition of all of the c o m m o n  s t o c k  o f  an electric power c o m p a n y ,  

for purposes of d i s s o l v i n g  it a nd acquiring its assets. T h e  

court stated as follows:

Even if respon d e n t  is a p o l i t i c a l  subdivision of 
the state . . . (the c o n s t i t u t i o n a l  provision) has 
no application u n d e r  the circumstanced. This 
provision of o u r  C o n s t i t u t i o n  must be construed



with r e f e r e n c e  to the evils it was intended to 
correct or prevent.  It w a s  intended to p r o h i b i t  
any s u b d i v i s i o n  o f  the state from entering into 
private b u s i n e s s  b y  b e i n g  associated as a s t o c k­
holder, or b e i n g  a partner, or a part owner, in a 
private b u s i n e s s  v e n t u r e  or enterprise. . . .
(The c o n s t i t u t i o n a l  provision] was never i n t e n d e d  
to prohi b i t  a p u r c h a s e  b y  a subdivision of the 
state of all the c a p i t a l  stock of a c o r p o r a t i o n  
solely for the p u r p o s e  of lawfully acqui ring the 
physical p r o p e r t y  of such corporation for a p u b l i c  
uje, c o n s t i t u t i o n a l l y  d e f i n e d  and lawfully a u­
thorized by the leg islature. 10 N .W.2d at 794.

It is clear that the Y a k u t a t  P o w e r  acquisition does not p l a c e  the 

City in the p osit i o n  of i n v e s t i n g  in a private business v e n t u r e  

or enterprise, and the same r e a s o n i n g  should a p p l y  here.

Ac q u i s i t i o n  of stoc k thrt has already been issued, from 

an existing shareholder, d o e s  not constitute making a " s u b s c r i p­

tion" to the stock of the corporation. As the court n o t e d  in

Sprague v. S t r a u b , 451 P . 2d 49, 52 (Ore. 1969):

The d i s t i n c t i o n  b e tween a s ubscription to stock 
and a p u r c h a s e  o f  stock is well established. The 
term s u b s c r i p t i o n  is ordinari ly used to refer to 
an a g r e e m e n t  to p u r c h a s e  stock in a p r o s p e c t i v e  
corpor a t i o n  to be o r g a n i z e d  in the future; it is 
to be c o n t r a s t e d  w i t h  the purchase o f  the stock
of an e x i s t i n g  corporation .

The court cited A s toria & S.C.R. Co. v. H i l l , 25 Pac. 379 (Ore.

1890); Commercial State B a n k  v. E i l e r s , 264 Pac. 452 (Ore. 1928).

The Alaska statute m u s t  t h e r efore be d i s t inguished f r o m  s t a tutes

or constitutional p r o v i s i o n s  in other states which p r o h i b i t  the

state or munici p a l i t y  from 'becoming a stockholder in a n y  . . .

corporation'. (S e e , S9 A r t i c l e  XI, Oregon C o n s t i t u t i o n ) ;  b eing

"directly or i ndirectly the o wner  of, any stock or b o n d s  o f  a n y  .

. . corporation (Now J e r s e y  Constitution, Art. VIII, S H I /  12), s e e ,



W h e l a n  v. N. J. Power & L i g h t  C o . , 212 A . 2d 136, 139-40 (N.J.

1965); "subscribe to, or be i n t e r e s t e d  in the stock of any . . . 

corporation" (Oregon C o n s t i t u t i o n ,  A r t i c l e  XI, §6); "become a 

stockholder in any . . . c o r p o r a t i o n  (original O h i o  Con stitution, 

Sprague  v. S t r a u b , s u p r a , 451 P . 2d at 54. Indeed, A S

3 7 . 1 3 . 1 2 0 (g) (18) expressly a u t h o r i z e s  the i n vestment of p e r m a n e n t  

fund money in "preferred a n d  c o m m o n  stock o f  c o r p o r a t i o n s  

incorporated i~ the United S t a t e s " .

Since a corpo r a t i o n  w h o l l y  o w n e d  by the m u n i c i p a l s  y is 

n o t  a "private corporation" w i t h i n  the court's interp retation of 

A S  37.10.085, municipal f i n a n c i n g  a c t i v i t i e s  d o  not v i olat e the 

prescr i p t i o n  against l e nding  c r e d i t  or b o r r o w i n g  money in aid of 

a corporation. Even if s u c h  a c o r p o r a t i o n  w e r e  treated as a

p r i v a t e  one, the issuance o f  r e v e n u e  bonds to be repaid s o l e l y
*

v i a  a pledge of revanue e a r n e d  t h r o u g h  corporate operations w o u l d  

n o t  amount to a pledge of p u b l i c  credit. W r i g h t  v. C i t y  o f  

P a l m e r , s u p r a , 468 P . 2d at 329, n. 4? Miles v. City of E u g e n e , 

451 P . 2d 59, 62 (Oregon 1969); ("Likewise, the proposal in this 

c a s e  would not come w i t h i n  the c o n s t i t u t i o n a l  prohib i t i o n  a g a i n s t  

r a i s i n g  money or lending c r ed it. M o n e y  coming f r o m  revenue b o n d s  

a nd not from tax money does n o t  f a l l  w i t h i n  the prohibition.")

s e e ,
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S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S SI O N
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F or  an A c t  en titled: "An Act r e l a t i n g  to a c q u i s i t i o n  and o w n e r s h i p  of

capital s t o c k  of a publ i c u t i l i t y  by  a p o l i ti c al  

s u b d i v i s i o n . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  O F  THE STATE  OF  ALASKA:

* S e c t i o n  1. AS 37 . 10 .0 85(a) is a m e n d e d  to read:

(a) E x c e p t  as p r o v i d e d  in (c) of this section, n e i t h e r  [NEITHER] 

the state n o r  a po l it ic al s u b d i v i s i o n  of the state may

(1) m a k e  a s u b s c r i p t i o n  to the ca pi t al  s to c k of a c o r p o r a­

tion;

(2) lend its c r e d i t  for the use of a cor p or a ti on ;  or

(3) b o r r o w  m o n e y  for the u se  of a corpor at ion.

* Sec. 2. AS 37 .1 0 .0 8 5 is a m e n d e d  b y  addin g a n e w  s u b s e c t i o n  to read:

(c) To the extent that the p o l i t i c a l  s u b d i v i s i o n  is a u th or i ze d  

to acquire, own, or o p e r at e a p u b li c  utility, it m a y  e x e r c i s e  that 

p o w e r  by  a c q u i r i n g  and owning, in a m a n n e r  c o n s i s t e n t  w i t h  law, all of 

the c a pi t al  s t o c k  of a c o r p o r a t i o n  that owns or o p e ra t es  a public 

u tility . The pol it i ca l  s u b d i v i s i o n ' s  a u t h o r it y  w i t h  res pe c t to l e n d­

ing its cred i t and b o r r o w i n g  m o n e y  for the use o f  the c o r p o r a t i o n  is 

the same as if the p o l i t i c a l  s u b d i v i s i o n  had a c q u i r e d  the assets of 

the co r po ra tion.




