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Kay Brown----
Alaska State Legislature 
House of Representatives

TO: Representative C l i f f  Davidson, Co-Chair
Representative Curt Menard, Co-Chair

FROM: Representative Kay

DATE: April 28, 1989

SUBJ: HB 293/Civil Penalties for Oil Sp ills

Thank you fo r scheduling HB 293, legislation that would amend the civ il 
penalty provisions in existing sta te  law to increase c iv il penalties for oil 
spills.

The legislation before the Resources Com m ittee today has two fundamental 
purposes:

1) to compensate for the actual but unouantifiable damages 
attributable to a spill; and

2) to provide appropriate Incentive through financial penalties for 
potentially responsible parties to ensure the safe handling of oil and 
make appropriate response efforts.

As re fle cted  by the statem ent of legislative findings found in present state 
sta tu tes regarding civ il penalties for the discharge of oil, even minute 
quantities of oil released into the environment may cause a wide range of 
serious short- and long-term damages (AS 46.03.758). Some of the more 
obvious concerns include such things as increased m orta lities among larval 
and juvenile life  stages of important com mercial fish species; 
contamination of food chains; or Impacts on salmon migration patterns. The 
Department of Fish  and Game and the other state and federal agencies are 
only now beginning the kinds of investigations that w ill give insight Into 
the extent of damage that has been done to Prince William Sound.
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Unfortunately, the exact nature and extent of oil pollution im pacts can not, 
in many cases, be documented w ith great certainty or precisely quantified. 
Moreover, there are a great number of values such as lost recreational 
opportunities and the impact to Alaska's e ffo r ts  to a ttra ct tourists that 
also defy quantification. The s ta te 's  c iv i l  penalty  p rovisions  are 
Intended to  provide com pensation  fo r  these  rea l but largely 
unquantifiab le im pacts, w h ile  also providing appropriate 
in cen tive  fo r  the sa fe  handling of oil.

The current penalties scheme clearly fa ils  to meet either of its  fundamental 
objectives. The Prince William Sound oil spill (and other incidents sucn as 
the Cook Inlet oil sp ill) make it painfully clear that the s ta te ’s existing oil 
spill c iv il penalties are grossly inadequate. Preliminary estim ates of the 
civ il penalties that w ill result from the disaster are on the order of $ 14 
million, a figure that confirm s the inadequacy of existing law to 
compensate adequately for the disastrous natural resource damages to 
Prince William Sound. Nor, as is evident from the failure of Exxon and 
Alyeska to mount a reasonable response e ffort, does the present penalty 
scheme provide the kind of incentive needed to ensure safe handling or 
appropriate response.

HB 293 would increase the civ il penalty schedule found in present law to a 
level that would more appropriately provide both reasonable compensation 
and the necessary incentive for the safe handling of oil products.

Proposed Com m ittee Substitute

In addition to the statutory changes included in HB 293 as Introduced, 
additional provisions are offered in a proposed Com m ittee Substitute. The 
proposed CS would include the following provisions:

-  Increased base penalty amounts

- elimination of the $100,000,000 cap on liability In present law

-  Inclusion of a provision that a five -fo ld  penalty Increase would 
apply where the “discharger did net respond according to an approved 
contingency plan"

-  language to clarify  that the cred it for removal of oil does not apply 
to dispersal by way of chem ical agent or other means including use of



"biological additives, burning or sinking agents" (Note: dispersal 
agents do not remove oil at all but rather breaks down, dilutes, or 
pushes the oil under the surface  or Into the water column where It 
continues to create harm.)

-  deletion of language In existing law that allows for the reduction or 
elim ination of penalties In the event of "mitigating circumstances"'

-  additional language to cla r ify  that the state's litigation costs  are 
recoverable

It Is important to realize that the current c iv il penalty provisions in state 
are a product of a 1977 legislative e ffo rt by the Hammond Administration to 
put In place a meaningful civ il penalty provision prior to the start up of 
Prudhoe Bay. A review  of the legislative history of this bill reveals that the 
legislation originally Introduced was the sub ject of intensive oil Industry 
lobbying that succeeded In severely compromising the bill before it finally 
achieved passage. The Prince William Sound oil spill makes It abundantly 
clear that the sta te ’s existing civ il penalty provisions are completely 
unacceptable. The proposed CS would address these deficiencies.

*  *  *  *  *  *

Again, I appreciate your scheduling of HB 2 9 3 .1 look forward to the 
Resource Com m ittee's consideration of this measure.
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6-1250E

O r i g i n a l  sponsors: Brown, M.Davis,
Ellis, et al.

il1 IN T H E  H O U S E  BY T H E  RES OU R CE S  COMMITTEE

2 CS F OR  H O US E  BILL NO. 293 (Resources)

3 J IN T H E  L E G I S L A T U R E  OF THE STATE OF  A L A S K A

4 j S I X T E E N T H  L E G I S L A T U R E  - FIR ST  S E S SI O N

5 li A  BILL

Fo r an Act entitled: "An Act relating to civil pe n a lt i es  that . can be

a s s e s s e d  for certain o.l di scharges; a l lo wi ng  the

state to recover full r e a s o n a b l e  at t o rn e y fees and

9 costs in certain actions; ar.d a m en di ng Rule 82,

10 A l a s k a  Rules of Civil P r o c e d u r e . "

11 BE IT E N A CT E D BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

12 * S e ct i on  1. AS A 6 . 0 3 . 758(b) is amended to read:

13 (b) No lat er than the 10th day after the c on v en i ng  of the Second

14 S e s s i on  of the S i x t e e n t h  [TENTH] Ala sk a State Leg isl at ur e, the depart-

1 5 ment shall s ub m it  to the legislature r e g u l a t i o n s  e st abli sh in g the

i® fol l o w i n g  s ch e d u l e  of fixed penalties for d i s c h a r g e s  of oil:

(1) Subject  to (2) of this sub se ction, the penalties for 

the f o ll o wi n g c at e go r ie s  of receiv in g e n v i r o n m e n t s  m a y  not exceed

19 (A) $50 [$10] per g a l l o n  o f  o i l  w h i c h  ent e r s  a n  anad-

20 romous s t r e a m  or ot he r freshwater e n v i r o n m e n t  with significant

aq ua ti c resources;

(B) $25 ($2.50) per ga ll on  of  oil which enters an

estuarine, i n t e r t i d a l ^  or confined s a l t wa t er  environment? and

(C) $ 10 [$1] per gall on  of oil w h i c h  enters an u n c o n­

fined s a l t w a t e r  environment, public landx  or freshwater e n v i r o n­

ment  w i t h o u t  significa nt  aquatic resources.

(2) For dischar ge s of oil w h i c h  are caused by the gross 

n e g l i g e n c e  or i n t e nt i on a l act of the di scharger, or when the court

29 findii that che d i s c h a r g e r  did not take r ea so n ab l e measures to contain
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and cl ea n up the d i sc h a r g e d  oil, or w h e r e  the di sc h ar g er  did not r e­

spond a c c o r d i n g  to an a p p r o v e d  co nt i ng e nc y  plan, the penalty shall be 

d e t e r m i n e d  by m u l t i p l y i n g  the penalty e s t a b l i s h e d  u n d e r  ( 1 ) of this 

s u b s e c t i o n  b y  a f a c t o r  of five.

* Sec. 2. AS 4 6 . 0 3 . 758(e) is amended to read:

(e) [AFTER A P R I L  19, 1978, IF] a di sc h a r g e  of oil in excess

of 18,000 g a l l on s  not p e r m i t t e d  under a p p l i c a b l e  state and federal law 

occu rs  w i t h i n  the te rr it o ri al  j u r i s d i c t i o n  of the state, or into or 

up o n the a d j a c e n t  o u te r  continental shelf of the state, the following 

persons, in a d d i t i o n  to the person c a u s i n g  or p e r mi tt i ng  the d i s­

charge, are j o i n t l y  and sev erally liable to the state, in a civil 

action, for the full amount of p en alti es  e s t a b l i s h e d  in the r e g u­

lations a d o p t e d  u n d e r  this section: [, OR  $100,000,000, WH IC HEVER IS

L E S S , ]

( 1 ) if the d i scharge  occurs from a ny  co mm er ci a l or i n d u s­

trial f a c i l i t y  o t h e r  than a vessel or o ff s h o r e  platform, the owner, 

lessee or p er mi t t e e ,  and ope rator of the facility;

(2 ) if the di s c ha r ge  occurs from a vessel,

(A) the own er  and operato r of the vessel; and

(B) the owner of the oil ca rr i e d as cargo on the

vessel at the time the vessel was loaded, if the loading occurred

w i t h i n  the t e rr i t o r i a l  jurisd ic tion of  the state, or at a deep-

w a t e r  port or o th er  offshore st orage facility  adjacent to the

state; how e ve r , if the ov*er of che oil te mp o r a r i l y  transfers 

o w n e r s h i p  of the oil to another person, and the transfer has the 

p u r p o s e  or effe ct of evading the v i c a r i ou s  l ia bili ty  imposed by 

this section, the trans fe ro r will be c o n s i d e r e d  the owner of tho 

oil for che p u r p o s e s  of this subsection; and

(3) if the di s c ha rg e  occurs from an o f f s h o r e  platform, the 
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lessee or perm it te e of the tract or acreage upon w h i c h  the pla tf o rm  is 

situated, and the o perato r of the platform.

* Sec. 3. AS 4 6 . 0 3 . 758(f) is am en de d to read:

(f) The court shall deduct fr om the penalties for which the 

pe rs o n charged is liable under (e) of this section that amount of oil 

w h i c h  was re mo ved from the en vi r o nm e nt  as a result of a cleanup o p e r a­

tion un d er ta k en  in confo rm ity w i t h  applic ab l e state and federal law, 

unl ess the oil was removed by an agency of state, local or federal 

government. The disper sa l of oil through the use of  chemical a g e n t s ^  

b iologi ca l additives, bur n in g  or sinking agents, or ot h er  means is not 

con sidered  removal for the purposes of this subsection. The court m a y  

est imate the amount of oil removed.

* Sec. 4. AS 46.03.758(g) is amended to read:

(g) Except as pro v id e d in (f) and (j ) of this section, the 

enti re penalty sp ec i fi ed  in the r e gulatio ns  shall be imposed [, E X C E P T  

T H A T  A PERS O N WH O DISCH AR GE S OIL  INTO A  R EC EIVI NG  E N VIRON ME NT  M A Y  

DEMONSTRATE, BY A PREPON DERANCE OF EVIDENCE, THA T M I T I G A T I N G  C I R C U M­

STANCES REL AT IN G TO  TH E EFFECTS OF  T H E  D IS C HA RG E W O U L D  M A K E  IMPO SI T I ON  

OF  T HE FULL PEN A L TY  INAPPPOPRIATE. IN D ET E RM I N I N G  W H E T H E R  M I T I G A T I N G  

C I R C UM S TA N CE S EXIST, THE COURT SHALL R E C O G N I Z E  TH A T SCIEN TI FI C K N O W L­

EDGE PE RT A IN IN G  TO OIL SPILLS IS VERY L I M I TE D  AND IF THERE IS I N S U F F I­

CIENT KN O W LE DG E  E I T HE R  TO  PREDICT A BAoE CASE OR TO  S H O W  M I T I G A T I N G  

C I RC U M S T A N C E S  V A R Y IN G  FRO M THAT BASE CASE, THE A D M I N I S T R A T I V E L Y  E S T A B­

LISHED SCH ED UL E OF PENALTIES SHALL APPLY. IF M I T I G A T I N G  C IRCUMST AN CE S 

ARE  PROVEN BY A PR EP O N D E R A N C E  OF THE EVIDENCE, THE C O UR T M AY  REDUCE OR 

T O T A L L Y  EL I MINAT E THE PENALTY, IN A C C O R D A N C E  WITH T HE  PURPOSES OF T HI S  

S E C T I O N ] .

* Sec. 5. AS 46.03 .780(a) is amended co read:

(a) A pe rson who violates a pr ovis io n of chis chapcer, AS 46.04,
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or AS 46.09, or w h o  fails to p e r f o r m  a duty i m p o s ed  by this chapter, 

AS 46.04, or AS 46.09, or v i o l a t e s  or d i sr e ga rd s  an order, permit, or 

ot he r  d e t e r m i n a t i o n  of the de p ar t me n t made u n d e r  the provi s io n s of 

this chapter, AS 46.04, or AS  46.09, respec ti v el y , and thereby causes 

the death of fish, animals, or v e g e t a t i o n  or o t h e r w i s e  injures or 

d egrade s the e n v i r o n m e n t  of the state is liab l e to the state for 

d a m a g e s , all r e a s o n a b l e  a t t o r n e y  fees and costs i n cu r r e d  by the state 

in coll ec t i ng  the damages, and all r e as on a bl e  a t t o r n e v  fees and costs 

i n c ur re d  by the state in c o l l e c t i n g  pe n al ti es  for v i o l a t i o n s  described 

in this s u b s e c t i o n .

* Sec. 6 . AS 46 . 03 . 7 8 0 ( a ) ,  as am en d ed  by  sec. 5 of this Act, has the

e f f e c t  of amendin g Ru le  82, A l a s k a  Rules of Civil Proced ur e,  by allowing

the state to re co ve r all r e a s o n a b l e  at to r ne y  fees and costs in certain 

a c t i o n s .

* Sec. 7. A P P L I C A B I L I T Y .  (a) AS 46.03.758(b), as ai.:ended by sec. 1 of 

this Act, applie s to a d i s c h a r g e  of oil that occurs on or after  the e f f e c­

tive date of  the r e g u l a t i o n s  r e q u i r e d  to be su bm i tt e d to the legislature

u n d e r  AS 46. 03.758(b), as a m e n d e d  by sec. 1 of this Act. Regulations 

a d o p t e d  u n d e r  AS 4 6 . 0 3 . 7 5 8  r e m a i n  in effect until s u pe r s e d e d  by regulati ons 

a d o p t e d  u nd e r AS 46.03. 7 5 8,  as a m e n d e d  by sec. 1 of this Act.

(b) AS 46.03.758 (e ) - (g) , as a m e n de d by secs. 2 - 4 of fhia Act, 

a p p l y  to a di scharge of oil that occurs on or after the ef f ec t iv e date of 

this Act. •
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