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6-0495Aa
Lauterbach

AMENDMENT y |
OFFERED IN THE HOUSE
TO: HB 286
Page 1, line 7, after "laws":
Insert and assessing costs for an employer®s failure to appear at

certain hearings of the OSHA Review Board"”

Page 1, after line 8:
Insert a new bill section to read:
"* Section 1. AS 18.60.093 1is amended by adding a new subsection to
read:

@) If an employer fails without good cause to appear at a
hearing held under this section after receiving proper notice of the
hearing, the OSHA Review Board may order the employer to pay all
reasonable expenses incurred by the board for the hearing, 1including

the board®"s actual travel expenses and per diem."

Page 1, line 9:

Delete "Section 1"

Insert "Sec. 2"

Renumber the following bill sections accordingly.

-1 - 3/7/790



6-0495Aa

Lauterbach
AMENDMENT
OFFERED IN THE HOUSE
TO: HB 286
Page 1, line 7, after "laws":
Insert and assessing costs for an employer®s failure to appear at

certain hearings of the OSHA Review Board"

Page 1, after line 8:
Insert a new bill section to read:
"* Section 1. AS 18.60.093 1is amended by adding a new subsection to
read:

) IT an employer fails without good cause to appear at a
hearing held under this section after receiving proper notice of the
hearing, the OSHA Review Board may order the employer to pay all
reasonable expenses incurred by the board for the hearing, 1including

the board®"s actual travel expenses and per diem."
Page 1, line 9:
Delete "Section 1"

Insert "Sec. 2"

Renumber the following bill sections accordingly.

-1 - 3/7/790



JMouse of *{cprcsentatmes 2 0. Box v

- . State Capitol
House Judiciary Committee Juneau, Alaska 99811

(907) 465-4990
(907)465-4712

MEMORANDUM

TO: Representative Lyman Hoffman, Co-Chair
Representative Ron Larson, Co-Chair
House Finance Committee

FROM: Representative Peter Goll, Co-Chair y
House Judiciary Committee

DATE: March 7, 1990

subject: CSHB 286 (JUD)

The House Judiciary Committee respectfully requests careful
review of the justification for the fiscal note submitted
by the Department of Labor in the amount of $40.0.



HOUSE COMMITTEE REPORT

@

Date Referred: February 16, 1990 FURTHER REFERRALS:
Date of Committee Action: 1*3* "~O FINANCE

* Iqu JUDICIARY Committee considered: HB 286
HOUSE BILL NO. 286 PENALTIES FOR OSHA VIOLATIONS

A ey * 1N t

"An Act relating to penalties for violation of workplace safety laws."

RECOMMENDATIONS: ' . the same title
[ ] be replaced with C/S “IJ) Jd) . p<] a new title

[ ] have attached amendment(s)

DE] do pass

[ ] do not pass

[ 1 no recommendation
[ ] individual recommendations
[ 1 additional referral to the Committee
ADOPTS: k/letter of intent
ATTACHES NEW FISCAL NOTE(S): APPROVES PREVIOUS:
(Date/Dept)
» .0 D% MM.
fiscal Impact [ ] fiscal note(s)
V(J 1 , Z€ro fiﬁcal note [ 1 zero fiscal note(s)
- [ L zero with analysis [ ] zero fn/analysis
pst*mtrr
Jv Ct-i»*£&5vX. &
SIGNING £0 PASS: SIGNING:
<
W L u M
'_\‘.

ainfian®s Signature



STATE OF ALASKA bill version: hb 286

1990 LEG'SLAT'VE SESS'ON publish date :
FISCAL NOTE
REQUEST:
Revision Daiej Agency Affected: Labor
Title: "An Act relating to penalties for BRU: Labor Standards & Safety
violation of workplace safety laws."
Sponsor Koponen, et aL Components:
Requestor: House Labor & Commerce Occupational Safety & Health
EXPENDITURES/REVE NUES: (Thousandso ‘Dollars)
OPERATING FY91l FY 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES
TRAVEL 10.0 10.0 —
CONTRACTUAL 30.0 30.0
SUPPLIES
EQUIPMENT
LAND(STRUCTURES

GRANTS,CLAIMS
MISCELLANEOUS

TOTAL OPERATING 40.0 40.0 0.0 0.0 0.0
CAPITAL
REVENUE 100.0 50.0 35.0 15.0

FUNDING: (Thousands of Dollars)
GENERAL FUND 40.0 40.0
FEDERAL FUNDS

OTHER
TOTAL 40.0 40.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Note: There will be no impact on FY 90.

Prepared by:  Tom Stuart. Director Phone: 465-2712
Division: Labor Standards & Safetv D ate: 3/2/90
Approved by Commissioner Jim Sampsi Date: 3/2/90
Agency: Department of Labor

Disuibution (by preparer) :
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget

Impacted Agency(ies) page 1 of 1

0.0

0.0



Fiscal Note Analysis
for

"An Act relating to penalties for violation of workplace safety laws."

This bill would increase the penalties charged for the violation of workplace safety laws.
Because of the increase in penalties, we expect an increase in the number of contested
violations and in the number of requests for informal conferences. This increased workload
would result in additional travel for existing staff as well as the OSHA Review Board
members.  Additional legal support would also be required. The additional costs are
summarized as follows:

Travel $10.0
OSHA Review Board (6.0)
Existing staff (4.0)

Contractual $30.0
Legal support for Review Board (10.0)
Legal support for department (20.0)

Total Cost S40.0

These costs should decrease after the first two years if the bill achieves its goal of providing
more incentive for employers to voluntarily correct hazards so that we find fewer serious
violations. Therefore we should have no additional costs beyond 1992.

We assessed a total of $272,296 in penalties in FY 1989 of which we collected S101,394.
Given that this bill will increase penalties by 300 percent, it is reasonable to project at least
an increase of $100,000 in actual revenues during the first year and this hopefully would
decline as employers voluntarily correct hazards and fewer violations are detected.



CHOUSE VGO

i

Date Referred: April 13, 1989 FURTHER REFERRALS: JUDICIARY
1 197 %
Date of Committee Action: %>
V.v*¥ta il > a" I,V S # $ 1

The Commf%%ee considered:

mAMWODV_ ol LJlj j<uavy] i iat|yif wm [PENALTIES FOR OSHA VIOLATIONS]

"An Act relating to penalties for violation of workplace safety laws." “
AT swsw/
. m ¢ S

RECOMMENDATIONS: ] the ssffig tit:

be replaced with 3 a new title
have attached amendment(s)

do pass

do not pass

no recommendation

individual recommendations

additional referral to the Committee
ADOPTS: JLetter of intent
ATTACHES NEW FISCAL NOTE(s): APPROVES PREVIOUS:
(Dept) (Date/Dept)
[ ] fiscal impact [ ] fiscal note(s)
[ 1 zero fiscal note [ 1 zero fiscal note(s)
[ 1 zero with analysis C ] zero fn/analysis

Chairman®s Signature



Biii No: House Bill No. 286 Date: April 24, 1989

Title: "An Act relating to penalties for Contact: Richard Arab
violation of workplace safety 465-4855
laws." Eileen Plate

465-2700

House Bill No. 286 proposes that the penalties the Department of Labor
may assess for violations of Alaska's Occupational Safety and Health law
and regulations be increased to keep pace with inflation.

Specifically, the provisions of this bill:

(1) increase the maximum penalty for a willful or repeat violation from
$10,000 to $30,000;

(2) increase the maximum penalty for a serious or non-serious violation
from $1,000 to $3,000;

(3) increase the daily penalty for not correcting a violation from $1,000
to $3,000;
(4) increase the maximum penalty for a willful or repeat violation

which results in the death of a worker from $10,000 to $30,000; and
increase from $20,000 to $60,000 the maximum penalty for a second
conviction of a willful or repeat violation causing death;

(5) increase from $10,000 to $30,000 the maximum penalty for
falsifying or otherwise misrepresenting occupational safety and
health records or documents; and

(6) increase the maximum penalty for a violation of occupational safety
and health posting requirements from $1,000 to $3,000.

The penalties currently in effect have not been increased since Alaska's
occupational safety and health law was initially enacted in 1973. The
state's penalty structure is based on the federal OSHA Act that was
adopted in 1970. Since 1970, the rate of inflation has increased by 300
percent. This bill, therefore, reflects the inflationary increase that has
occurred since the penalty amounts were established in 1970.

POSITION PAPER/Department of Labor



More important than providing for an overdue inflationary increase in the
penalty structure, however, the increased penalties would serve as an
effective deterient to workplace safety and health violations. This, of
course, will translate into safer workplaces, and a reduced risk of injury
and illness to Alaska's workers. Alaska's occupational injury and illness
rate is one of the highest in the nation. The Ilatest available information
indicates that the Alaska rate stands at 10.7 injuries and illnesses per
100 full-time workers. Only Oregon and Maine had higher rates in 1986.
In addition, there are some industries in Alaska with some of the highest
rates in the nation. For example in 1987, the injury and illness rate for
logging was 51.8 which means that one out of two workers in this
industry suffered an injury.

An increased emphasis on worker safety and health is particularly
important in slower economic times, such as presently being experienced
in Alaska. When cost-saving measures are implemented by employers
during recessionary periods, equipment maintenance and replacement are
diminished, and the need to increase worker productivity often results in
unsafe "shortcuts"” that would not be taken or even considered in more
prosperous times. The deterrent effect of increased penalties would,
therefore, help assure that implementation of cost-saving measures by
Alaska business is not at the expense of or to the detriment of the safety
and health of Alaska's workers.

The need for increasing the penalty amount for occupational safety and
health violations is becoming evident throughout the nation. The states of
Washington, Oregon, California, Arizona, and Utah have recently passed
legislation to increase penalties, and legislation has been introduced in
the U.S. Congress this year to increase federal OSHA penalties to the same
amounts as proposed by HB 286.

The Department of Labor supports the increased penalties for violations of
Alaska's occupational safety and health laws and regulations as provided

in this bill.

APPROVED:

JirrTSarnpson, Commissioner
Department of Labor



STATE OF ALASKA bill version: hb 286

1989 LEGISLATIVE SESSION publish date :
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Labor
Tillc: "An Act relating to penalties for BRU: Labor Standards & Safety
violation of workplace safety laws."
Sponsor Koponen, etal. Components:
Requestor:  House Labor & Commerce Occupational Safety & Health
EXPENDITURES/REVE NUES: (Thousands ol’ Dollars)
OPERATING FY 89 FY90 Fy 91 FY 92 FY 93 FY 94
PERSONAL SERVICES 14.6 14.6
TRAVEL 8.0 8.0
CONTRACTUAL 20.0 20.0
SUPPLIES
EQUIPMENT
LAND&STRUCTURES

GRANTS.CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 42.6 42.6 0.0 0.0 0.0
CAPITAL
REVENUE 100.0 50.0 35.0 15.0 0.0

FUNDING: (Thousands of Dollars)

GENERALFUND 213 213
FEDERALFUNDS 213 213 1

OTHER 1

TOTAL 0.0 42.6 42.6 0.0 0.0 | 0.0
POSITIONS:

FULL-TIME |

PART-TLME 10 | 1.0

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

See attached.

Prepared by: Tom Stuart. Director / /0 Phone: 264-2452
Division: Labor Standards & Safety ( Lk/syTx s' Date: 4/24/89
Approved by Commissions. Jim Sampson Date: 4/24/89
Agency: Department ofLaEur

Distribution (by preparer) :
Lcgisiauvc Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(ies) " page | of 3



Fiscal Note Analysis
for

"An Act relating to penalties for violation of workplace safety laws."

This bill would increase the penalties charged for the violation of workplace safety laws.
Because of the large increase in penalties, we expect an increase in th* number of contested
violations and in the number of requests for informal conferences. This increased workload
would result in additional travel for existing staff as well as the OSHA Review Board
members. Additional legal support would also be required. In order to handle the increased
clerical workload a pan lime Clerk Typist Il would be hired. The additional costs are
summarized as follows:

Personal Services S 14.6
For pan time Clerk Typist Ill

Travel S 8.0
OSHA Review Board (2.0)
Existing staff (6.0)

Contractual S20.0
Legal suppon for Review Board (5.0)
Legal suppon for department (15.0)

Total Cost $ 42.6

These costs should decrease after the first two years if the bill achieves its goal of providing
more incentive for employers to voluntarily correct hazards so that we find fewer serious
violations. Therefore we should have no additional costs beyond 1991.

The increase in pena'ties will increase the amount of revenue to the state. While we project
this will be about S100.0 in the first year, that amount should decline as employers
voluntarily correct hazards and less violations are issued. These revenues are deposited in
the general fund as unrestricted receipts.

We have assumed an effective date of July 1, 19809.



Position Tide
Clerk Typist 111
Time Status Staff Months
Part Time
Type of Gipendilure
1 2
Salary $9,786
Doncfils 4,856
Premum Pay
Other
Total Persordl Senvices
Travel
Contractual
Commodities
Equipment
Crher
Total Qost
tiding Source for Total Cost
Federal Receipts 1002
G. F. Match 1003
General Fund 101
GF Program Receipts 1005
QOllier
S i i
] .M
Request For BRU

New Position Component

No.of Pasitions Range/Step Uarg. Unit

8A GGU
Location election District
Anchorage
Justification
Amount
3 This position will handle the increased clerical work
associated with the increase in contested violations and
informal conferences. The position will provide support both
for.the department and the OSIIA Review Hoard.
$14,642 Non-personal services costs will he covered out of our
existing budget.
$14,642
7,321
7,321
Labor
Labor Standards & Safety Page 3 of 3 FY
Occupational Safety & Health Revised Date

89



How tough
IS that doggie
In the window?

The case of two Cambodian refugees,
who were prosecuted in California last
spring for killing a German shepherd for
food, was dismissed after a judge ruled
that there was no law against eating
dogs. There is now. Newly enacted Cali-
fornia legislation makes it a misde-
meanor to possess, sell or give away for
the sole purpose of killing for food any
animal "commonly kept as a pet or com-
panion." Violators can receive up to six
months in jail and a Si,000 fine. Live-
stock, poultry, fish and game are exemp-
ted; in case hasenpfeffer lovers wonder,
rabbits are classified as livestock.

New ECS report
surveys state plans
for tuition programs

A new survey of state programs to help
parents pay for their children's college
education reports that 11 states (up from
nine in 1988) have passed laws giving
parents the opportunity to invest with
the state a certain sum of money now in
exchange for guaranteed payment of
their childrens tuition in the future.
Three of these 11 states-Florida, Michi-
gan and Wyoming-are already selling
contracts. The survey is available at $5
per copy from the Education Commis-
sion of the States Distribution Center,
1800 Lincoln St.. Suite 300, Denver, CO
80295.

Sate Logblaturv* ljnuarv

Rhode Island grants
tax exemption
to witches' coven

In Rhode Island, a witches' coven has
been granted a state sales tax break on
the grounds that it isa church. Ina rever-
sal of an earlier ruling, the state exempted
the Rosegate Coven, a.k.a. Our Lady of
the Roses Church, from the sales tax on
equipment and supplies for the church.
Tax department officials decided that the
witches had specific doctrines and a
system of prayer, and werei a nonprofit
group not set up for th e purpose of
avoiding ta”cs.

Bush administration
appoints legislators
to oxocutlvo posts

The Bush administration has named sev-
eral state legislators to executive posts,
amcng them John Turner, ex-president
of the Wyoming Senate, director of the
Fish and Wildlife Service; Deborah
Anderson, former speaker of the South
Dakota House, director of the Office of
Intergovernmental Affairs; Paul Cover-
deil, ex-minority leader of the Georgia
Senate, director. Peace Corps; Susan
Engeleiter, ex-minority leader of the
Wisconsin Senate, administrator of the
Small Business Administration; Tom
Stroock, vice president of the Wyoming
Senate, ambassador to Guatemala; and
Mary McClure of South Dakota, ex-
Senate president pro tern, special assis-
tant to the president for intergovernmen-
tal affairs. (Senator McClure is current-
ly on leave because of an illness in her
family.)

U.S. Suprame Court

lallows states to sue

on worlcplaco hazards

The U.S. Supreme Court, by declining
in October to review an lllinois court rul-
ing in Asta vs. State of Illinois, left the
states free to prosecute corporate officials
for workplace hazards that are also regu-
lated by the federal Occupational Safety
and Health Act (OSHA). The Illinois Su-
preme Court ruling of a year ago resulted
in the reinstatement of criminal charges
ot aggravated battery against officers of
the Chicago Magnet Wire Corporation.
The firm and its executives had been in-
dicted by a Chicago grand jury on
charges of "knowingly and recklessly"
failing to protect workers from hazard-
ous chemicals, allowing injuries to 42
employees. Industry representatives have
expressed concern that state criminal
prosecution of corporate officers for in-
juries or deaths resulting from workplace
conditions frustrates the operation of
OSHA regulations. The state of Illinois,
however, argued that federal law does
not pre-empt state prosecution for
murder or aggravated battery that hap-
pens to occur in the workplace and does
not "immunize employers as a class from
criminal prosecution."

Fatalities are_up
since speed limits
rose to 65 mph

After Congress permitted states to raise
the speed limit to 65 mph on rural inter-
state highways in 1987. 40 states did so.
And in those 40 states, traffic fatalities
on ru-al interstates have increased 21
percent in two years, according to the
National Highway Traffic Safety Ad-
ministration. F tality rates on other
roads showed only minor changes.



A laska State Legislature

Representative Niilo Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks. Alaska 99701
(907) 465-4992 (907)456-8172
* Position Paper *
HB 286

This legislation would reinforce the legislative findings in AS 18.60 0 10
which state that "...personal injuries and illnesses arising out of work
situations impose a substantial burden upon, and are a hindrance to, the
people of the state in terms of loss of production, wage loss, medical
expenses and disability compensation payments."

According to the latest available statistics, Alaska has the third highest
rate of occupational injuries in the nation. House Bill 286 is designed to
reduce the incidence of work related hazards by increasing penalties for
serious workplace safety violations. At present, the maximum amount that
can be levied for aserious violation is $1,000. The same violation in the
state of Washington carries a $50,000 fine.

Alaska’s already small penalty is further reduced by the federal
Occupational Safety and Health Administration (OSHA), taking into
consideration such factors as the size of the employer's business, good faith
of the employer and previous history of violations. Last year's average fine
after such adjustments was $192. This penalty structure has been
unchanged for 18 years.

This bill will triple the allowable level of fines. Inaddition, it makes the
fines applicable to those who knowingly violate the law. Current statutes
require the state to prove willful violation.

HB 286 is intended to encourage businesses to conform to workplace safety
laws and regulations. As busir. ,ses adjust to a tight economic
environment, it is important that worker health and safety not be
sacrificed. There is no reason why an employer cannot abide by the
standards established by federal and state statutes.

It is my sincere hope that this legislation will result in fewer injuries,
fewer fines and lower workers' compensation insurance costs

. The rising number of injuries and fatalities to Alaskan workers testifies
to the insufficiency of our present statutes So long as it is cheaper to pay
the fine than to correct a dangerous situation we cannot expect
improvement.



COMPARISON OF 1987 ALASKA AND NATIONAL
OCCUPATIONAL [INJURY AND

Oil and Gas Extraction

General Building Construction
Heavy Construction

Special Trade Construction
Canned and Cured Fish Processing
Fresh/Frozen Fish Processing
Logging Camps and Contractors
Trucking and Warehousing

Water Transportation

Tranportation by Air

All Private Industries

ILLNESS [INCIDENCE RATES

Alaska Rate

9.0
17.5
19.4
15.0

35.2
35.3
51.8
17.7
13.2
13.9

10.

9

National

8.
14.
14.
15.
26.
18.
19.
12.
12.
14.
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Incidence

Comparison

USA

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii

Idaho
Illinois
Indiana

lowa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Ohio

Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
Texas

Utah

Vermont
Virginia
Washington
West Virginia
Wisconsin

Wyoming
American Samoa
Guam

Puerto Rico
Virgin Islands
SOURCE: Burea
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Injuries and

Private Sector

?985 1986
7.9 7.9
8.4 8.7

10.7 10.2
9.2 8.9
8.0 8.4
9.1 8.9
8.3 8.2
5.6 6.0
8.8 a.s
9.6 9.5
7.7 8.2
8.2 8.4
7.7 7.6
8.3 8.4
7.3 7.0

12.5 12.9
7.9 7.8
8.0 8.2
7.6 7.3
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TABLE A-3 .
Incidence Pates of Recordable Occupational Injuries arx tllnes'.es
Industry Oata Time Series, Alxska 1978 to 198~

SIC

Industry Code 1978 1979 1930 19081 1982 1983 1984 1985 1986 1987
TOTAL PRIVATE ANO PUBLIC SECTOR.....oooovveceimmneren. 9.49.2 9.1 9.2 9.5 9.9 9.7 101 9.6 101
TOTAL PRIVATE SECTOR.......ooveeooeeeeeeeeemeeeeeeeeennes 10-0  10%* 1050 103 106 103 107 102 109
MIMING ' 15.2 14.0 121 154 148 115 105 9.4 8.1 8.9
0il and Gas Extraction.. 13 157 137 124 158 153 118 19-6 9.7 82 9.0
Petroleum 4 Gas ,'roducticn .13 e . 2.5 7.3 6.7 5.1 . 2.6 2.1 3.5
Oil 4 Cas Field Services.......... 138 22.6 23.0 23.3 249 246 196 22.0 174 148 152
CONSTRUCTION 16-416.4 185 17.2 194 176 169 194 162 171
Ceneral Buildmgq Contractors 15 171 143 .6.5 198 196 216 177 195 176 175
Residential Buildings........ .. 152 16,5 11.9 151 156 165 17.7 134 154 180 17.0
Nonrestdential Buildings... T 14 180 168 180 237 21.9 260 22.0 229 173 177
Heavy Construction Contracto 16 14.2 16.6 17,3 15.1 20.9 14.9 15.7 18.9 165 19.4
Higfiway and Street Construction... 161 9.7 18.8 19.2 17.8 27.6 19.0 19.8 166 20.8 14.4
Heavy Construction, Except Huy... 162 16.4 151 16.4 140 168 129 139 203 143 2238
Special Trade Contractors........... 17 17.6 17.4 159 17.8 17.9 17.7 17.1 19.8 14.9 15.0
Pluroing, Heating 4 Air Cendit.... 171 14.6 14.8 16.7 188 17.0 256 233 189 16.0 144
Electrical Uorit. oo, 173 17.0 10.8 16.5 154 16.6 132 143 164 159 154
Hisc Special Trade Contractors.... 179 *e 231 163 21.6 186 146 206 236 159 12.6
MANUFACTURING... ~ 21.4 241 23.3 191 %? 23.2 23.0 26.3 283 295
food and Kindre roducts.... 20 21.3 25.7 26.i 222 . 29.5 25.0 325 33 34.5
Hisc Food Prep & Kindred Prod 209 22.3 26.0 26.9 225 208 301 257 329 334 353
Canned S Cured Fish 4 Seafoods.. 2091 18.7 235 21.4 J9.9 186 21.4 250 303 343 352
Frcsh/froz Pkgd Fish mSeafds... 2092 27.4 29.2 31.7 =246 218 329 261 339 33.0 353
lurber 4 Wood Prod Except Furniture 24 31.8 31.0 325 ‘"f 269 312 43.0 386 509 485
Logging Carres 4 Contractors 241 38.6 39.1 37.3 27.2 308 357 456 450 56.6 51.8
Printing, Publishing 4 Al ied Ind... 27 . e 25 31 5.7 6.3 6.2 5.1 6.5 5.3
TRANSPORTATION ANO PUSLIC UTILITIES... 11.4 11.4 12.2 11.6 107 114 121 1.3 IT.3 109
Local 4 Interurban Pasr.ng-r Transit 41 ee s 5.1 4.8 6.7 4.9 7.1 6.3 11.3 123
Trucking arid Warehousing..........ccccoo..... 42 214 206 21.7 17.8 140 20!f 242 174 195 177
Trucking, Local and Long Distance. 421 21.3 21.0 22.1 18.0 13.8 198 239 175 19.7 17.9
Water Transportati an...... 18.6 16.0 16.2 16.6 11.7 11.9 10.8 16.2 10.7 13.2
Transportation by Air 15.2 12.4 13.2 13.0 127 107 142 140 133 139
Communication B 3.0 6.9 9.1 8.4 8.6 9.6 5.7 6.7 6.2 4.5
Electric, Cas and Sanitary Services. 49 155 14.6 14.6 13.9 148 164 194 16.0 16.2 155
WHOLESALE ANO RETAIL TRADE. ... oeereerreeereerrseeen. 8.27.9 7.7 8.0 9.3 10.2 9.9 10.0 8.9 9.3
WHOLESALE TRADE 12.2 11.* 109 9.8 9.6 12.3 11.7 109 8.0 9.4
OUrabtC GOOUS.......irerereeeereeseeeeeeeeeoreeseee 50 122 116 85 7.9 7.4 8.9 9.7 8.9 5.3 7.7
Nondurable Goods 51 8.1 11.0 15.4 12.8 13.4 18.0 15.r 14.4 11.5 115
(== U [ 1 =7:Xo SN " 7.4 6.9 6.8 7.4 9.3 9.6 9.5 9.8 9.2 9.3
Building Haterials 4 Carden Supplies 52 8.9 6.2 9.4 123 187 205 17.7 17.6 53 12.7
lurber 4 Bldg Materials........... 521 '* *x 1. 172 255 226 213 : 108
Ceneral Merchandise Stores.. . 53 9.2 8.8 6.0 7.1 8.2 12.3 10.4 9.3 10.7 .
food Stores ) 95 89 101 8&5 113 9.7 15.8 155 18.0 15.3
Auto Oealers and Service Stations... 55 10.2 8.5 9.5 8.7 ?b 186 10.5 1w gi 3-3
Apparel and Accessory Stores 56 3.4 2.7 Z.1 c.4 ' . 1.5 Pl 6.4 5.8
Furniture, Heme Furnishing* .o *o " " 4.8 3.5 ‘é‘é 5.2 . R
Eating and Drinking Places.. 6.6 7.2 '6.5 0.i 11.2 9.8 : 8.5 8-3 :
Miscellaneous Retail 4.7 39 2.9 5.1 5.5 6.4 6.6 5.9 4.3 3.6
FINANCE, INSURANCE ANO REAL ESTAIE 0.7 14 13 15 15 20 17 %% 33 2.8
BANKING oo 60 11 21 1.9 i 18 29 21 . 46 33
Credit Agencies.... . ” ' 1.5 11 16 0.7 . 32
Real Estate 65 0.8 0.1 2.3 iv 2.3 2.1 2.4 4.1 4.9 .
Holding | Other 67 0.3 1.8 U.u 2 0.7 1.3 1.3 2.3 3.5
SERVICES e eveoeeeeee oo eeeeeeseeseeesesesseseeesessesasessesseesenos 4.34.0 4.3 4.3 4.4 4.7 5.1 5.5 5.4 6.5
Hotels and Other lodging Places 70 5.5 79 9.3 6.3 7.0 9.9 110 100 134 136
Personal Services......... <2 0.6 1.3 2.5 2.3 1.7 4.1 5.3 6.3 1.7 3.7
Business Services........ 7.2 3.6 6./ 3./ 6.7 3.9 3.4 2.6 4.5 5.0
Automotive Services . - .~ 15 8.4 8.2 6.6 9.9 6.3 1{23[3
Health Services.... 4.0 3.7 5.6 5.4 4.1 5.5 7.9 8.9 6.3 8.0
Legal Services.. 0.5 1.C 0.2 . 0.3 0.1 0.1 0.8 1.1 .
Social Services... 4.3 4.9 3.5 3.9 3.7 4.2 3.5 7.3 3.0 3.7
Membership Organitations 2.9 2.9 3.1 3.0 2.3 3.0 0.7 1.8 ‘ég 5.3
Miscellaneous Services. ... 2.9 1.8 2.3 3.0 2.0 11 2.6 2.6 ' 2.7
STATE ANO 10CAL GOVERNMENT.......oveereererreereseseennne 7.16.3 *4.9 6.5 6.7 7.3 7.7 8.1 7.7 7.3
STATE  GOVERNMENT ..o+ 6238 33 >4.7 46 55 55 52 60 6.0
LOCAL GOVERNMENT ..o oo 8187 6.3 1 8.1 86 87 95 105 9.0 04

See footnotes at end of section.
<« mPublishable rate unavailable. *
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Alaska State Legislature

P.O. Box Y
Juneiui. \K 9981 | *31no
Phone: 1907) 103-3991

Legislative Research Agency R 907" »oa-aa* |

December 15, 1939

MEMORANDUM
TO: Representative Dave Donley
FROM: Patricia Young

Legislative Analyst

RE: Criminal Prosecution of Employers for Workplace Safety Violations
Research Request 90.085

You asked this agency for information on criminal prosecution of executives of
California companies in which safety violations have occurred. You also wished
to know why companies 1in Scandinavian countries consistently have fewer
workplace deaths and serious injuries than their American counterparts.
Lastly, you requested copies of model workplace safety programs recognized by
any states or by the federal government which could be adapted for use by

Alaska companies.

Background Information

The Occupational Safety and Health Act (OSH Act, 29 U.S.C. 651-668), passed by
Congress 1in 1970, was thought to be a landmark measure which would ensure safe
working conditions throughout the United States.l To this end, the
Occupational Safety and Health Administration (OSHA) was given broad authority
and responsibility to establish appropriate standards and to enforce them
through civil and criminal penalties.2

Although the OSH Act covers most workplace situations, mining operations,
nuclear plants, and railroads are covered by other regulatory measures.

2States have the option of being governed by federal OSHA regulations or
develooing their own. State plans must be as or more effective and must
provide workers with at least the same rights and protections as does the
federal program.



Representative Donley
December 15, 1989
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According to John Hynan, OSHA counsel of general |legal advice, criminal
penalties were originally thought to be less effective than civil penalties
(i.e., fines) in abating workplace hazards. Therefore, fines have generally
been levied for violations. OSHA has authority to seok criminal prosecutions
only in cases of willful violation of a standard resulting in a death,
falsification of records, or giving advance notice of an OSHA inspection.
Criminal penalties are not available to OSHA in cases of injuries or illnesses
which do not result in fatalities.

In general, OSHA may asses maximum civil and criminal fines of no more than
$10,000 and maximum jail sentences of no more than six months. Penalties are
doubled for second convictions. Since passage of the Comprehensive Crime
Control Act of 19S4 (18 U.S.C 3571), under limited circumstances the maximum
fine for a misdemeanor resulting in a fatality may be increased to $270,000 for
an individual defendant and 5500,000 for an organization which is a defendant.
However, union representatives, among others, contend that the penalties are
inadequate to deter violations. They point out that, unlike jail time, fines
are easily passed on as business expenses, and they note that other regulatory
acts provide for substantial fines as well as substantial terms of imprisonment
for knowingly putting a person in imminent danger of death. For example, in
such cases, the Resource Conservation and Recovery Act, which deals with
hazardous waste, provides for up to $250,000 in fines or 15 years”
imprisonment3

Statistics of job-related fatalities and illnesses tend to support wunion
arguments. A recent special report. Occupational Safety and Health: 7
Critical Issues for the 1990s, published by the Bureau of National Affairs (a
leading publisher of information on government and public policy issues),
quotes studies showing that between 7,000 and 20,000 people die each year in
the U.S. in job-related accidents, and that job-related diseases may account
for as many as 50,000 to 70,000 deaths annually.4 However, from 1970 through
February of 1988, only 42 cases had been referred by OSHA to the Department of
Justice for possible criminal action. Of those, 14 were prosecuted, resulting
in ten convictions. Until this year, no one had ever been incarcerated for a
criminal violation of the OSH Act. According to Mr. Hynan, this year, one
person went to jail.

Believing that current OSHA regulations do not adequately protect workers,
state and local prosecutors in many parts of the country are resorting to their

3House Committee on Government Operations, Getting Away With Murder in
the Workplace: O0SHA"a Nonuse of Criminal Penalties for Safety Violations,
100th Congress, 2d session, 1988, House Report 100-1051, (Attachment A).

40ccupational Safety and Health: 7 Critical Issues for the 1990s
(Washington D.C.: BNA, 1989), p. 2. Copies of this report are available for
inspection in this agency"s library and in the Legislative Library.
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own police powers to criminally prosecute employers for serious OSHA violations
and for willful conduct resulting in death or serious injury. The Los Angeles
County District Attorney"s Office, for example, has a unit which focuses
specifically on criminal prosecutions for occupational violations. Several
states, including Illinois, Michigan, New York, North Carolina, Texas and
Wisconsin, have filed criminal suits in particularly egregious cases.

A critical question in these cases has been whether federal workplace safety
laws preempt states and local jurisdictions from using states® historic police
powers t.o prosecute employers for acts which are crimes under state laws.
Accord.ng to Jan Chatten-Brown, assistant district attorney in Los Angeles,
although statr convictions have been challenged on issues of preemption,
supreme court rulings in Illinois, Michigan Texas, and Wisconsin have upheld
states”™ rights to prosecute employers with criminal laws of general
application, such as those against murder, manslaughter, and assault. The
Illinois Supreme Court ruling in State of Illinois v. Chicago Magnet Wire
Corporation was appealed to the U.S. Supreme Court, which denied a hearing of
the case and, thus, upheld the lower court®"s decision that the state is not
preempted from prosecuting. In addition, it 1is the opinion of the U.S.
Department of Justice that

. nothing in the OSH Act or its legislative history
indicates that Congress intended for the relatively limited
criminal penalties provided by the Act to deprive employees of
the protection provided by State criminal laws of general
applicability.5

Although OSHA has taken no stand on whether state and local actions are
appropriate, such actions appear to be an increasingly accepted trend.
Attachment B includes a list of prosecution contacts in 17 states--Appendix
D of the BNA report--as well as various articles related to this issue.

Workplace Safety in Scandinavian Countries

The Occupational Safety and Health Law Center, a public interest firm,
monitors workplace legislation in the U.S. and abroad. According to J. Davitt
McAteer, executive director, Scandinavian countries--which have labor

governments of 1long standing--are highly unionized. Is a whole, these
governments have taken workplace health and safety very seriously and have
adopted preventive approaches to industrial accidents and illnesses. Many

Letter from Thomas M. Boyd, U.S. assistant attorney general, Office of
Legislative and Intergovernmental Affairs, to Tom Lantos, Chairman,
Subcommittee on Employment and Housing, U.S. House Committee on Government
Operations, published in Occupational Safety and Health: 7 Critical Issues for
the J990s, BNA, appendix B.
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potential problems have been systematically eliminated through careful
workplace design. For example, the Volvo company is noted for its person-
oriented assembly process. Machinery, equipment, and work environments are
designed to fit and complement workers. By comparison, 1in the U.S., workers
generally accommodate and adjust to machinery.

Model Workplace Safety Programs

None of the sources contacted for this memorandum were aware of any recognized
model programs which include both penalties for violations and specific
incentives for compliance with workplace standards. However, according to
Bruce Hillenbrand, OSHA director of Federal and State Operations, OSHA's
Voluntary Protection Programs (VPPs)--in effect since 1982--have been
relatively successful in raising corporate concern for safety and health
standards closer to the level of concern for quality control and production.
Inclusion in these programs depends, among other things, on a company®s safety
record within the previous three years. Random OSHA inspections are
eliminated under these programs because joint labor and management committees
help to create self-policing situations. Detailed information on OSHA"s VPPs
will be forwarded to you upon its arrival.

According to Mr. McAteer, California®s scheme is widely recognized as being
one of the more well-developed, having gone substantially beyond the federal
standards. Ms. Chatten-Brown is forwarding copies of California®s enabling
legislation, articles from a number of law journals, and a District Attorney
white paper report on OSHA standards which includes recommendations for both
increased penalties and incentives. This information will also be forwarded

to you upon its arrival.

I hope this information 1is useful to you. Please call 1if you have any
questions or need further information.

Attachments



Attachment A

U.S. House Committee on Government Operations,
Getting Away With Murder in the Workplace:
OSHA"s Nonuse of Criminal Penalties for Safety Violations,
100th Congress, 2d session, 1988, House Report 100-1051
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House or RkBIgcskntativks,
Wathington,

Hon. Jim W rjonht, .

Speaker of the House of Representatives,

Washington, DC.

, October i, 1988.

Dxar M r.Spraxxr: By diroction of the Committee on Govern-
ment Operations, | submit herewith the committee's sixty-eixth
report to tho 100th Congreee. The committee’s report is based on a

study made by its Employment and Housing Subcommittee.

Jack Brooks, Chairman.
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A PROSECUTING WORKPLACE INJURY AND DEATH

Union Calendar No. 619

[00th Conouss | | Rtro«T
id Stuum | HOUSE OF REPRESENTATIVES |

GETTING AWAY WITH MURDER IN THE WORKPLACE:
OSHA’S NONUSE OF CRIMINAL PENALTIES FOR SAFETY
VIOLATIONS

October 4. 1988.—Committed to the Committee of the Whole Houoe on the State of
the Union and ordered 10 be pnnled

Mr. Brooks, from the Committee on Government Operations,
submitted the following

SIXTY-SIXTH REPORT

BASED ON A 8TUDY BY THE EMPLOYMENT AND HOUSING SUBCOMMITTEE

On September 27, 1988, the Committee on Government Oper-
ations approved and adopted a report entitled "Getting Away With
Murder in the Workplace: OSHA’s Nonuse of Criminal Penalties
for Safety Violations." The chairman was directed to transmit a
copy to the Speaker of the House.

I. Introduction

At a March 19, 1987, hearing on the Occupational Safety and
Health Administration’s [OSHA] policy of exempting companies
from inspections based on injury records, the Employment and
Housing Subcommittee heard testimony about the tragedy of
Stefan Golab, a 61-year-old immigrant worker who in 1983 died
from inhaling j~anide fumes while working at the Film Recovery
Systems plant in suburban Chicago.

Two montl.s prior to Mr. Golan's death, an OSHA inspector vis-
ited the Film Recovery plant where the company was engaged in
the business of reclaiming silver from used x-ray film, reviewed the
company's injury records in the plant’s front office, determined
that the company’s injury rate was below the national average,
and left. Had the OSHA inspector come in and observed the condi-
tions on the plant floor, he would have seen 70 boiling vats full of
used film from which lethal cvanide vapors were being released,
the floor covered with cyanide-contaminated solutions, warning

@

by Th« Burttu of National A/talri, Inc
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labels on cyanide containers painted over, and immigrant workers,
many unable to speak English, unaware of the unsafe conditions.
Had the OSHA inspector conducted a wall-to-wall inspection of the
plant, the deadly cyanide exposure would easily have been
detected.!

However, the story does not end there. Upon investigating Mr.
Golab's death, OSHA inspected the plant and discovered numerous
health and safety violations. OSHA issued a citation and fined the
company $4,855, which was subsequently bargained down to less
than $2,400.

By comparison, the Cook County State's attorney charged the
company and its officials with criminal conduct. Company officials
were convicted of murder and 14 counts of reckless conduct and
were sentenced to 25 yeara in prison. The company was convicted
of manslaughter and reckless conduct and fined $24,000.

During the May 1986 Senate confirmation hearings on John Pen-
dergrass to be Assistant Secretary of Iibor for OSHA, Senator
Paul Simon referred to a worker's death at the Film Recovery Sys-
tems plant and stated that in a precedent-shattering case the four
owners of that plant had been found guilty of murder. Mr. Pender-
grass commented:

You bring up a case that brings forth a passion, I think,
in many people, it certainly does in me. ... It was an in-
excusable Bet of circumstances that would allow people to
be exposed to thingB that would damage their health, such
as happened there. As a personal opinion, | think the
owners and managers got what they deserved.*

The criminal convictions of Film Recovery officers are now under
appeal in the Illinois courts on the issue of whether State criminal
prosecutions for workplace safety violations are preempted by Fed-
eral OSHA law.

The Film Recovery case, and others like it, prompted the Employ-
ment and Housing Subcommittee to hold a hearing on February 4,
1988, to examine OSHA’s apparent nonuse of criminal sanctions
for workplace safety violations and efforts by State and local pros-
ecutors to fill the vacuum by utilizing historic police powers and
enforcing State criminal laws against employers who knowingly
and recklessly expose workers to toxic substances and dangerous
working conditions, causing them serious in; uy or death.

Il. Background

The Federal Government has been involved in worksite safety
since the first Congress. In 1790, Congress passed legislation which
allowed merchant seamen to refuse to serve on unsafe ships.

1to reepooae in put to Uui committee™ report, 'Htre'i the Beef: Underreporting of Injuries.
OSHA'i Policy of Exempting Compeiue* From Prommmed Inspection* Beaed on Injury
Record*, end Unaafa Condidona in the Meatpacking Induitry,” K. Rapt- 100-542. Mat. 30. 1388.
Forty-aecond report by th* Committee on Government Operation*, OSHA h** ehangod it* in-
spection policy. OSHA inveatifitore err now required to uipect "high luLuud" *re*« of the
workplace even though an examination of the employer* injury and tlineaa record* ahow* *
below average rein.

' Hearing on Nomination of John A. Pendergraaa to be Aaautant Secretary of Labor for Occu-
e ttonaJ Safety and Health before the Senate Committee on Labor and Human Rjaouroee, 99th

ng,2d nm., S. Hi* 99-864 at 27-28 (1986).
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Through the decadea, Federal laws evolved to address workplace
safety issues, often targeting particular groups such as child labor,
occupations such as railway workers, and industries such as
mining.

In 1970, Congress passed the Occupational Safety and Health Act
(OSH Act, 29 U.S.C. 651-668) to bring Federal interests in worksite
safety stan urds and their enforcement within one new agency at
the Department of Labor. The Occupational Safety and Health Ad-
ministration [OSHA] was charged with assuring, ™ . . so far as
possible, every working man and woman in the Nation safe and
healthful working conditions and to preserve our human re-
sources." (OSH Act, Sec. 2(b).] To accomplish this goal, OSHA was
given broad authority and responsibility to establish health and
safety standards, and to enforce them through civil and criminal
penalties.

Since the establishment of OSHA, more than 100,000 workers
have lost their lives because of unsafe working conditions. It is esti-
mated that annually 7,000-11,000 workers are killed on the job 3
and thousands more die from the long-term effects of occupational
illnesses.

OSHA is charged with inspecting worksites ard identifying
unsafe practices and equipment to ensure that they meet industry-
specific and general health and safety standards. OSHA has the au-
thority to issue citations for violations and assess penalties. In ad-
dition, the Secretary of Labor is authorized to seek an injunction in
U.S. district court when a condition of immediate danger is clear to
OSHA inspectors.

OSHA may assess civil penalties of $1,000 for a serious violation
(defined as one where there is a substantial probability that death
or serious physical harm could result and tne employer knew or
should have known of the hazard) and up to $10,000 for a willful
violation (defined as one where an employer knew that a hazardous
condition or violation existed and maae no reasonable effort to cor-
rect it).

OSHA has authority to seek criminal prosecution for workplace
violations in three situations:

(1) a willful violation of a specific OSHA standard that
results in death to an employee (maximum penalty is a
$10,000 fine plus 6 months imprisonment); [OSH Act, Sec.
17(e).4

((2)) giving advance notice of an OSHA inspection (maxi-
mum penalty is a $1,000 fine plus 6 months imprison-
ment); [OSH Act, Sec. 17(f)].

(3) knowingly making a false statement or supplying
false documents to OSHA (maximum penalty is a $10,000
fine plus 6 months imprisonment). (OSH Act, Sec. 17(g).]

Cases are referred by OSHA to the Department of Justice for
possible criminal action. The criminal prosecution of cases requires
the recommendation of the Justice Department and the agreement

1Prmnlinf Illnaaa and In.'ury ui th« Workplaca Ofllea of Tachnoloo -IM fm m I. Waahan-
ton, DC. tI9A6h Report of iha National Safaty Workplace Inatituta, Chicago, lilinoia 11987)
*Per a aacond conviction tin maximum flna and larm of impnaonmant'an doubtad
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of the local U.S. attorney’s office who is responsible for prosecuting
the case

Since tl*e establishment of OSHA some 18 years ago, only 42
cases have been referred b” OSHA for criminal prosecution.” Only
14 of those cases were prosecuted, resulting In 10 convictions, with
fines or suspended sentences. Tr. 75, 88-88.* In the 18-year history
of 06HA, no ons has ever spent one day In Jail 'or a criminal viola-
tion of the OSH Act.

During the 1980°‘, State and local law enforcement officials have
with increasing frequency used the historic police powers of the
State to prosecute company officials for knowingly and recklessly
exposing employees to toxic aubetances, causing death and serious
injuries. This stems from the State's interest in controlling conduct
which endangers the lives of its citizens, whether it be recklessly
operating an automobile or an automobile plant. In some cases
where State and local prosecutors have obtained convictions
against company officials and managers for acta against their em-
ployees that constitute crimes under State law, the convictions
have been overturned on the grc ind that Federal worksite health
and safety laws preempt a State from pursuing criminal actions.

I1l. Findings and Conclusions

1. OSHA's ncmrd with respect to seeking criminal penalties for
workplace safety violations and fatalities is dismal. Since its cre-
ation by Congiees in 11T0, OSHA has referred only 42 cases to the
Justice Department for possible criminal action. Only 14 of those
cases were prosecuted, resulting in 10 convictions, but no jail sen-
tences. No one has ever spent a day in jail for violating tne OSH
Act. OSHA’s record of criminal referrals is even bleaker when com-
pared to the growing number of State and local prosecutions for
workplace related fatalities and serious injuries. For example, since
1978 the State of California has prosecuted over 250 cases involving
workplace related deaths, injuries, and illnesses, and in the past 8
years there have been 112 successful prosecutions.

2. The criminal penalty provisions of the OSH Act, as presently
written and as enforced by OSHA, provides no deterrent to employ-
ers violating the statute. A company official who willfully and
recklessly violates Federal OSHA laws stands a greater chance of
winning a State lottery than being criminally charged by the Fed-
eral Government for workplace safety violations. The current
system, which relies primarily on citations, abatement, fines, and
education and training, is insufficient to ensure that every work-
place is safe and healthful. The weak criminal sanctions in the
Federal OSH Act are outdated and need to be strengthened and
utilized more by OSHA to be a deterrent. In most areas of the law,
the prospect of ¢ iminal prc ‘ecution and imprisonment has a sub-
stantial deterrent effect whereas civil fines can often be passed on
as part of the cost of doing business.

a.  While much of the failure by the Federal Government to seek
criminal sanctions for violating Federal OSH laws stems from re-

17saa* fifotm in M HTAcomij L 1%% B )
*Tr. nfin to ti» priaud ncord of th« raxrj 4, 1988, wihmmmitl— hum * on "CnfflInil
PvoiJbM for OSHA VW itiooc”
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luctance by OSHA to proceed, part of the blame rests with the Jus-
tice Department. The Justice Department has been slow to act on
cases referred by OSHA. Some cases have been pending at the Jus-
tice Department, without a response, since 1985. With a few excep-
tions the Justice Department and the U.S. Attorney's Office have
consistently declined to prosecute these types of cases. Since 1981,
of the 17 cases referred by OSHA for criminal action, there has
been one guilty plea, one indictment, and in two cases action is
pend'.ng by the U.S. Attorney. In seven cases prosecution was de-
clined by either the Justice Department or the U.S. Aitomey. In
the remaining six cases there has been no response from the Jus-
tice Department or the U S. Attorney.

4. By "backing off" in the Film Recovery case because there was
an ongoing criminal investigation by the State of Illinois, by inac-
tion and silence, and by sending mixed signals, OSHA hasn't
helped to resolve the issue of whether the Federal OSH Act pre-
empts the traditional police power of the State to prosecute crimi-
nal acts that occur in the workplace. Tnis confusion surrounding
the preemption question has discouraged some State and local pros-
ecutors from bringing criminal charges in egregious cases, and may
have had the effect of shielding employers from responsibility for
criminal conduct.

IV. Recommendations

1. OSHA should take an official position on the preemption ques-
tion and should asue a policy statement. That position should be
that the Federal OSH Act, as written, does not preempt the use of
historic police powers by the States to prosecute employers for acta
against their employees that constitute crimes under State law.

2. There is a need for a real partnership between the Federal
Government and the States in pursuing criminal action in work-
place safety cases, similar to the partnership that exists in pros
ecuting drug dealers. This partnership should be premised on coop-
eration, sharing information and coordinating investigations of
workplace accidents and fatalities.

3. Congress should increase the criminal penalties provided by
the OSH Act and expand the application of criminal sanctions to
include violations which result in serious injuries Criminal penal-
ties do not now apply to willful safety violations unless there is a
resulting fatality, thus, an employer who willfully and recklessly
exposes workers to mercury poisoning, causing permanent brain
damage and other serious injury, is not criminally liable under the
OSH Act unless a worker dies. Permanent brain damage is not
enough to trigger criminal penalties.

4. there is no real program a place at OSHA to handle criminal
investigations. OSHA should establish a special criminal investiga-
tion unit in its regional offices. Modeled after programs set up in
some State and local prosecutors’ offices, this new OSHA unit
should have necessary expertise in criminal investigations and be
available to respond to workplace fatalities 24 hours a day. A
prompt response to a workplace fatality or serious injury and a
thorough investigation are key elements in building a "ucceasful
criminal case.

Publii~tO by Th» Bui*iu ol Mtlionii ATtm me



appendixa

6

V Discussion
A. PYMU TIIHM OUm *

The Pymm ThermomtUr case dramatically illustrates the inad-
equacies of the present Feoeral regulatory scheme for dealing with
workplace aal/ety violationa.

In January 1981, a worker at the Pymm Thermometer plant in
Brooklyn, NY. wrote to OSHA:

Mercury ia being uaed, gas and ovens. Please, we don't
know how to de«cnbe any more violations, but we are aure
there are more. Please send an inspector down to see for
himself. We only make the minimum wage, bo at least we
will know our health is okay.

In March 1981, OSHA inspected the Pymm plant and found seri-
ous violations. No protective gear was being used to reduce work-
ers’ expoeure to mercury—no respirator masks, no aprons, and no
gloves. Work surfaces were covered with mercury, and even the
areas where workers ate their lunch were contaminated with mer-
cury. OSHA issued a citation, assessed a fine of $1,400, and set a
deadline of October 1981 for the company to clean up the factory.
However, over the next few years, OSHA regularly extended the
compliance deadline.

In 1984, the New York City Department of Health was alerted by
a local doctor to elevated levels of mercury in the body of a Pymm
worker. The NYC Health Department went to the Pymm factory,
inspected it, conducted tests, found violations of the health code
ana discovered elevated levels of mercury in the workers.

In October 1985, tipped off by a former Pymm worker, an OSHA
inspector discovered a hidden cellar operation at the Pymm plant—
a cellar virtually without ventilation, filled with broken thermom-
eters, with pools of mercury on the floor, and noxious vapors in the
air, which produced permanent brain damage in one employee,
Vidal Rodriguez, and exposed many others to serious health risks.

In 198C OSHA issued citations against Pymm for exposing work-
ers to dangerous levels of mercury and assessed fines of over
$100,000. To date, the company has paid just $22,410 in fines, con-
testing the remainder.

Two months later, the Kings County (Brooklyn) district attorney,
in cooperation with the New York State attorney general, brought
a criminal prosecution, charging Pymm Thermometer, its owners
and officers, William and Edward Pymm, with criminal assault and
reckless endangerment for knowingly and continually exposing
workers to a toxic substance, mercury.

Kings County District Attorney Elizabeth Holtzman explained:

The theory of the Pymm prosecution was that assaulting
a worker with a toxic substance, such as mercury, ia as se-
rious and criminal as assaulting a person with a knife or
gun. (Tr. 11)

New York State Attorney General Robert Abrams told the sub-
committee:
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I c«n mum you, however, that the injured workers in
theee cases are fully aware that they have been the vie*
tirna of violent crime*. People aometimea recover from the
moat terrible of beatings. People never recover from mer-
cury poieoning. (Tr. 18.)

In November 1987, after a 4-week trial, the jury in the New York
criminal prosecution returned a guilty verdict, finding the compa-
ny and two of ita executives guilty of aaaault and reckleea endan-
germent by exposing workers to mercury. Under New York law
these crimes are punishable by up to 15 years in prison. However,
the guilty verdict was subsequently overturned by the trialjudge
on the ground that State proeecution was preempted by the Feder-
al OSH Act. That decision is under appeal in the New York courts.

B. THI NIXD TO Btxr UP CRIMINAL PROVISIONS OP THI FTDKRAL OSH
ACT

The criminal provisions of the OSH Act are limited to a willfiil
violation of a standard that results in a fatality, falsification of
records, and giving advance notice of an OSHA inspection. Crimi-
nal sanctions are not applicable to cases of injuries or illneeees that
do not result in a death. Thus, in the case of Pymm Thermometer
where a worker suffered permanent brain damage from mercury,
OSHA could not statutorily pursue criminal proeecution. It is
simply unacceptable to have death as the trigger point. In compari-
son, under the Mine Safety and Her1th ActfMSHA), death is not
required for there to be criminal action.

Even in workplace safety violation cases where there is a fatali-
ty, under the OSH Act the maximum penalty is only a $10,000 fine
and 6 months' imprisonment. This “slap on the wrist" penalty is to
low that motivation is taken from the Justice Department to
pursue criminal proeecution in workplace safety cases. By contrast,
the Resource Conservation and Recovery Act (RCRAI which deals
with hazardous waste provides for a penalty of up to $250,000 or up
to 15 years’ imprisonment for knowingly putting a person in immi-
nent danger of death.

While the primary emphasis of the OSH Act is on civil not crimi-
nal penalties, there ia a need to beef up and strengthen the crimi-
nal provisions of the statute.

The threat or imposition of jail time can have a substantial de-
terrent effect not achieved through other mechanisms. Jan Chat-
ten-Brown, a special assistant for occupational safety and health
protection in the Los Angeles district attorney’s office, testified:

Civil penalties can simply be passed on as part of the
cost of doing business. For a corporate officer to face even
a few days of jail time is generally of greater conseauence
than long prison sentences for most criminals. (Tr. 43.)

Cook County State's Attorney Richard Daley told the subcommit-
tee:

The fines being levied against corporations have not
been enough to deter serious neglect and abuse. Corpora-
tions such as Film Recovery have protected themselves
from fines by filing for bankruptcy. . . . Instead, we need
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to deter corporate officer*, auch aa the Film Recovery ex-
ecutive*, with criminal sanctions. Imprisonment is on*
penalty that cannot be paeeed on to other*. (Tr. 87.)

The criminal provisions of the 18-year-old OSH statute are out-
dated and need to be strengthened *o that the Federal Government
can effectively and meaningfully procecut* caae* of murder and *e-
nous injury that reeult from willful disregard for worker safety.

C. 0*HA AND THI HXKMTTION QUESTION

While OSHA has failed to seek criminal penalties for workplace
safety violations, State and local prosecutors In dotena of jurisdic-
tions across the coun have used the States' historic police
powers to prosecute employers for willful conduct that has caused
workers to be killed or injured on the job.

In the past 2 years the Los Angeles district attorney's office has

roeecuted 18 such cases. Los Angeles Assistant District Attorney

n Chatten-E.'own describee one auch proeecution:

Our first involuntary manslaughter proeecution was
against the president of o small drilling company who sent
u worker down a 33-foot hole—if you can envision this—
that was only 16 to 18 inches in diameter.

The worker was lowered into the hole that was being
drilled for an elevator shall with his foot through a sling.
He had no aafety hameaa. The air was not tested. And the
sidee of tr.* well were not encased.

Wh*n the worker went into seizures and the rescue per-
sonnel responded, they were told that they could not pump
oxvgen into the hole because the sidee of the wall might
collapse. Therefore, by the time they were able to remove
the victim, he was dead. (Tr. 41.)

Many of the resulting State court convictions have been chnl-
lenged or appealled on the ground that the Federal OSH Act pre-
empts Stats prosecution for workplace injuries and fatalities. The
preemption claim has been raised in State courts by defendant em-
ployers who seek to use the Federal OSHA law as a shield against
criminal proeecution. While an enormous amount of time and
monev is being spent on appeals on the preemption issue. OSHA
and the Depsmment of Labor have not taken an official position on
the preemption question.

By its inaction and silence in some cases, and mixed signals in
others, OSHA is only adding to the confusion. This confusion, and
uncertainty have had the effect of thwarting criminal prosecutions
in some jurisdictions.

In the Film Recovery case, OSHA investigators backed off and de-
ferred to the State of Illinois. As Jorey Thorn, Deputy Solicitor of
Labor for National Operations, explained to the subcommittee:

(TJhe investigation that went on in Film Recovery, as |
understand it, we were there—OSHA’s inspectors were
there either simultaneously with Mr. Daley's people, but
when our OSHA inspector,! found out that there was clear
interest on thepart of the Slate of Illinois and the county
prosecutor's office with respect to the death, they some-
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what backed off their investigation and simply let them, as
| understand it, take over. (Tr. 89.)

By "backing of T in Film Recovery because the State of Illinois was
involved in tho case, OSHA tacitly acknowledged the State’s right
to act in terms of criminal prosecutions.

OSHA is not a disinterested bystander in this matter. OSHA
should take an official position on the preemption question and
should issue a policy statement. In addition, OSHA should not w ‘it
for a particular case to work its way up to the U.S. Supreme Court,
but rather should file amicus briefs in various cases pending on
appeal in State courts, including the Chicago Magnet Wire Corp
case, which is pending before the Illinois Supreme Court.

OSHA should take the poeition that the States have clear au-
thority under the Federal OSH Act, as it is written, to prosecute
employers for acta against their employees whi.h constitute crimes
under State law.

Nothing in the OSH Act or its legislative history «-ugge«ta that
Congress intended to shield employers from criminal liability in
the workplace or to preempt enforcement of State criminal laws of
general application, such as murder, manslaugher, and assault.

Generally speaking, preemption is not read into a statute, and
must be unmistakable. It would be moot unusual for Congress to
displace ordinary criminal laws. Further, the OSH Act is basically
an antipreemption statute. Section 8(bX4) provides:

Nothing in this act shall be construed to supersede or in
any manner affect any workmen’s compensation law or to
enlarge or diminish or affect in any other manner the
common law or statutory rights, duties, or liabilities of em-
ployers and employees under any law with respect to inju-
ries, disease, or death of employees arising out of, or in the
c'urse of employment.

It would have been most illogical for Congress specifically to au-
thorize a private right to employees to pursue claims under State
tort law for injuries incurred in the nurse of employment while at
the same t,,ne prohibiting States from using their police power and
criminal laws to punish the intentional acts that caused these same
injur.es.

Section 18 of the OSH Act, however, provides that “[njothing in
this Act shall prevent any State agency or court from asserting ju-
risdiction under State law over any occupational safety or hoaith
issue with respect to which no standard is in effect under section
6" and that "Any State which, at anv time, desires to assume re-
sponsibility for development and enforcement therein of occupa-

tional safety and health standards . .. with respect to which a
Federal rtandard has been promulgated . . . shall submit a State
plan. . . ." In this provision forbidding States without an approved

plan from setting or enforcing occupational safety and health
standards, Congress’ focus was on administrative regulation of
standards and was not meant to apply to or to deprive employees
of the longstanding protection providu, by State criminal laws.

As Cook County State’s Attorney Richard DaJey stated:
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We are not enforcing Government standard*, as OSHA
does Rather, we are enforcing our criminal code lo protect
the people of Cook County from gross misconduct. 1submit
to you that there is no conflict of jurisdiction on the issue.
On the contrary, the responsibilities and objective* of
OSHA end local prosecutors can complement each other
quite effectively. (Tr. 32)

Daley cited an example of how absurd and detrimental to public
safety it would be if Congress had intended to preempt State crimi-
nal prosecutions of employers acts against their employees:

For example, if there mas an explosion in a factory stem-
ming from hazardous conditions and dozens of workers
died, local prosecutors would be preempted from proeecu-
tion.

Yet if the explosion resulted in the deaths of residents in
the surrounding area, or a passerby, or a delivery person,
we would not be preempted from prosecution.

All these deaths would occur due to the same reckless or
negligent conduct. But we could prosecute only for the
deaths of those who were not employed by the factory. (Tr.
32)

Further, the imbalance of criminal penalties would mean that in
the above example, the employer, under State law, could face up to
25 years in prison for the death of a nonemployee, but under the
OSH Act, could receive only 6 months in prison for a worker’s
death. We ce mot imagine that Congress intended such a result.

The States have an interest in controlling conduct that endan-
gers the lives of their citizens whether it be at home, at work, or on
the road. State and local prosecutors should be commended and en-
couraged to continue their efforts *o protect people in their work-
places by utilizing the historic police power of the State to pros-
ecute workplace injuries and fatalities as criminal acts.

D. COOPERATION WITH THE STATES

OSHA's record with respect to cooperation with State and local
prosecutors has been spotty. Cook County State's Attorney Richard
Daley told the subcommittee:

Unfortunately, cooperation is not the current norm.
OSHA has been reluctant, at best, to cooperate in our
State prosecution of these cases. <Tr. 32.)

It is absurd that 1ocas OSHA offices do not routinely fully cooper-
ate with local law enforcement officials who seek to prosecute
crimes that occur at the workplace. There is a need for a real part-
nership between the Federal Government and State and local proa-
ecutors in the area of worker safety, similar to the partnership
that exists in prosecuting drug dealers and environmental pollut-
ers.

At the urging of subcommittee members, on June 15, 1988,
OSHA belatedly issued | memorandum to its field offices concern-
ing cooperation with State and local prosecutors in cases where em-
ployees have been Killed or injured on the job. While the raemoran-
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dum encourage* cooperation in State or local prosecutions '"to the
fullest extent appropriate” and is a step in the right direction,
more coordination is needed to achieve a real partnership.

VI. Summary

OSHA's record in referring cases for criminal action is dismal.
Part of the problem is that OSHA "cannot" and part is it "will
not." Deficiencies in the Federal OSH statute preclude OSHA from
seeking criminal sanctions in cases such as Pymm Thermometer,
where there was no fatality. In cases such as Film Recovery, where
there was a .tadity, OSHA has regularly and consistently choeen
not to seek criminal penalties. There is an institutional reluctance
by OSHA, the Justice Department, and the U.S. Attorney’s Office
to pursue criminal prosecutions in workplace safety cases.

There is a need" for OSHA to be more aggressive and timely in
using available criminal sanctions. Unless the OSH statute is
beefed up and vigorously enforced by OSHA to punish criminally
those who show willful disregard for worker safety, some employers
will continue "'to get away with murder."

0]
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ARIZONA:

CALIFORNIA:

CONNECTICUT:

ILLINOIS:

INDIANA:

MARYLAND:

D-3

Marty Woelflc

Assistant Attorney General for Environmental Crimes
Organized Crime and Racketeering Division

Arizona Attorney General's Office

1275 W. Washington

Phoenix, Ariz. 85007

(602)542-3881

Ira Reiner, District Attorney for the County of Los Angeles
Jan Chatten-Brown, Assistant District Attorney

210 W. Temple St.

Los Angeles, Calif. 90012

(213) 974-5903

John A. Connelly
Waterbury State’s Attorney
P.O. Box 2157

Waterbury, Conn. 06702
(203)756-4431

Frank J. Parkerson, Assistant State’s Attorney
Cook County (111) District Attorney’s Office
500 Richard J. Daley Center

Chicago, 111. 60602

(312)443-5365

David H. Coleman

Hendricks County Prosecuting Attorney
P.O. Box 59

Danville, Ind. 46122

(317) 745-9283

Elizabeth Volz, Assistant Attorney General
Environmental Crimes Unit

Maryland Attorney General’s Office

2500 Broening Highway

Baltimore, Md. 21224

(301)631-3025
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MASSACHUSETTS: Scott Harshbarger
Middlesex County District Attorney
40 Thorndike St.
Cambridge, Mass. 02141
(617) 494-4050

MICHIGAN: Theodore Klimaszewski
Assistant Attorney General for the State of Michigan
6520 Mercantile Way, Suite 1
Lansing, Mich. 48913
(517) 334-6013

Michael Modelski

Oakland County Assistant Prosecuting Attorney
Court House Tower

Pontiac, Mich. 48053

(313) 858-5230

MINNESOTA: Nancy Leppink, Special Assistant Attorney General
Minnesota Attorney General’s Office

520 Lafayette Road

Minneapolis, Minn.

(612) 296-0695

NEW YORK: Elizabeth Holtzman
Brooklyn (N.Y.) District Attorney
Municipal Building
Brooklyn, N.Y. 12201
(718) 802-2995

NORTH CAROLINA: Ronald Stephens
Durham County District Attorney
Judicial Building
Durham, N.C. 27701
(919) 560-6840

OREGON: Stephanie Smythe
Assistant Attorney General
100 Justice Building
Salem, Ore. 97310
(503) 378-4732

TENNESSEE: James R. White
State Labor Commissioner
501 Union Building, Second Floor
Nashville, Tenn. 37219
(615) 741-1991
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TEXAS:

VIRGINIA:

WASHINGTON:

WISCONSIN:

D5

Kenneth Oden

Travis County Prosecuting Attorney
314 W. 11th, Room 300

Austin, Texas 78701

(512) 473-9415

Cathleen M. Pritchard, Assistant Commonwealth’s Attorney
City of Virginia Beach

Municipal Center

Virginia Beach, Va. 23456

(804) 427-4401

Norm Maleng

Prosecuting Attorney

W554 King County Courthouse
Seattle, Wash. 98104

(206) 583-2200

E. Michael McCann

Milwaukee County District Attorney
821 W. State St.

Milwaukee, Wise. 53223

(414) 278-4646

Perry Foltz

Rock County (Wis.) District Attorney
51 S. Main St.

Janesville, Wis. 53545

(608) 755-2115
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THIS SAFETY RULING COULD BE
HAZARDOUS TO EMPLOYERS' HEALTH

Illinois' OSHA decision opens business up to more criminal charges

ercury is certainly lethal
enough. To Brooklyn District
Attorney Elizabeth Holuman.
it looked like a deadly weapon. In 19?77
her prosecutors convinced a New York
jury that two Pymm Thermometer Co.
executives were guilty of assault and
reckless endangerment for exposing
their workers to the poisonous metal.
One employee suffered permanent brain
damage. But the judge had a last-minute
change of heart. He set aside the ver-
dict, ruling that job safety could be reg-
ulated only by the federal Occupational
Safety & Health Act
Hoitzman is hardly the only D. A to
be rebuffed on this issue. But as she
pursues her appeal of the
decision, she and other
prosecutors who want to
crack down on unsafe

MacKay until the state supreme court
ruling clarified that Illinois had the right
to prosecute him. Daley has- already won
convictions and 25-year prison sentences
against three other Fr “xecutives who
exposed their employees to cyanide
fumes, resulting in one death.

In Milwaukee, County District Attor-
ney E, Michael McCann is weighing
criminal charges against a contractor
and others in the deaths of three work-
ers who died in a methane explosion on
Nov. 10. “My message to business." he
warns, "is you better care about safety
or be prepared to go to jail."

Business is worried. Employer groups
contend that it’s unfair for companies

work conditions have some
new ammunition. On Feb.
2 the lllinois Supreme
Court ruled that C8HA does
not bar states from prose-
cuting corporate officials
for work-related injuries
and deaths. The decision
gives the stale the go-
ahead to prosecute five ex-
ecutius of Chicago Mag-
net Wire Co. While the
Illinois decision doesn’t ajs
ply outside that state, oth-
er slate courts where ap-
peals of such cases are
pending could he influ-
enced by the ruling and by
December Justice Dept
opinion that reached the
same conclusion (table).
filajno Acur. The lllinois
ruling buoyed prosecutors
who have had little success
in Appeals of overturned

CHICAGO MAGNET WIRE CO. Bk
Grove Villoge. lll. On Feb. 2 the
Illinois Supreme Court upheld
Cook County's criminal piose-
cution of five senior executives
for allegedly allowing workers
to become ill from exposure to
hazardous chemicals. A lower
app< al» court, ruling that OSH A
preempted tin- staii- criminal
code, sup|K>nc<l a trial judgi’s
dismissal of tin case.

FILM RECOVERY SYSTEMS INC. Hk Grove Villoge, lll The Cook Cu."iuy

stale's attonu-t successfully prosecuted tineesetuoi ollictaisoi. niui-
dor and re. klo-sconduct charges in 19X5.uiei a wmket died Hum in-
haling cyanide fumes. The officials have appealed, atginng inp ,rt lhai

OSHA preempted stale law.

PYMM THERMOMETER Brooklyn, N.Y In 19.x: ihr Kings Couiim district
attorney won convictions against the compam "*; wi.im ner* <.
charges of assault and reckless cndangeruu-ni In excising worker* to
mercury. The trial judge overturned the verdict on the pound that
OSH\ preempted state prosecution The decision is on npjw a.

that comply with OSHA regulations to be
prosecuted for criminal conduct They
assert that the whole point of OSHA was
to codify an explicit set of regulations to
guide employers. "The issue here b
whether we have a clear standard for
employers to follow or whether we are
going to be at the mercy of the whims
and caprices of every county state attor-
ney in the U. S.." says Thomas L Reid,
vice-president of the Illinois Manufactur-
ers Assn. The IMA filed a brief in the
Illinois case supporting Chicago Magnet,
a unit of North American Philips Inc.
MOfIE clout. Local prosecutors, for their
part, claim they're filling a void. Since
1970 the Occupational Safety & Health
Administration has referred 44 cases to
Justice for criminal prosecution, and
charges have been filed in only a few of
them. Prosecutors complain that crimi-
nal penalties of up to sue months in jail
are so weak that Justice is reluctant to
go to court. And C8HA rarely gets prose-
cutions because it can pursue criminal
cases only when a worker has died. "I
have to face families of victims and tell
them 1 have a legal prob-
lem—that an OSHA fine of

COURTROOM CONFLICT OVER WORKER SAFETY  several hundred dollars

may stand in the way of
holding these people truly
accountable,"” says Austin
(Tex.) D. A Kenneth Oden.

Local prosecutors dis-
miss OSHA's civil penalties
as a toothless deterrent.
They "are just passed on
to the consume « as a cost
of business." says Jan E
Chaiten-Brown, a D. A. in
Lo> Angeles County's oc-
cupational safely and
health unit.

Congress may give OSHa
more clout. Representative
Tom Lantos (D-Calif)
plans to introduce legisla-
tion that would strengthen
criminal penalties for
worker safety violations.
And at some point, the
U. S. Supreme Court is
likely to rule on the stale-
federal dispute. In the
meantime, prosecutors say

convictions for workplace
offenses. In  Chicago.
State's Attorney Richard
M. Daley says he will use
the decision to seek extra-
dition from Utah of 1 de-
fendant in a murder case
the stale has brought
against Film Recovery
System;- Inc Utah had
balked at extraditing com-
pany Pr<-Mdint Michael

SABINE CONSOUDATED INC.
Aujtin, T«x. The state prosecu-
tor won a conviction of crimi-
nally negligent homicidi ap.unsl
the compam presided’ ui con-
nection with ihr death of tuo
employ ecs inatrench rothpsc
An appeals court ».ud the state
had nojurtsdiruon Thesuie
has taken us case io the Texas
Coun of Cnniir.nl Appeal-
liltsi»

that managers should be
able to figure out when
they are committing poten-
tially criminal acts in the
workplace. "If mercury
can put holes in someone's
brain," says Hoitzman,
"that * not much different
from @ gun putting a hole
in someone-* brain "

by Sitinn b Cor/and in
MoxAi nglo>i






plant came on tin* heels of a lengthy investi-
gation described in FBI agent Jon S. Lipsky's

IHi pa~c affidavit, which convinced a fed'
eral judge to unleash the agents. In his report,
lapsky accused Rockwell International and

the 1VS. Department of Kncrgy tDOKt of
“knowingly and falsely" staling that the

plutoniinn processing plant complied with this
country's environmental laws. In doing so,
the contractor and its government client con-
cealed “serious contamination” at the site.
Lipsky charged that Rockwell and DDK
secretly dumped hazardous waste into public

drinking water and surreptitiously operated

nn incinerator they said had been shut down.

While scandal <u nuclear weapons plants

seems almost a regular news feature of late,
the capacity demonstrated by the Justice

Department in Colorado to deploy an envi-
ronmental police force—replete with FBI

agents, investigators, prosecutors, wiretaps

and aerial surveillance—is in fact an unusual

thing. The government rarely flexes its

legal muscle to prosecute major environ-
mental crimes or, for that matter, corporate

crimes generally. For every Rocky Flats,
there are dozens of corporate environmental

crimes that go undetected, unprosecuted

and unpunished.

"Crime is a sociopolitical artifact, not
a natural phenomenon," writes legal scholar
Herbert Packer in The Limits ofthe Criminal
Law. "We can have as much or as little crime
as we please, depending on what we choose
tocount as criminal."” In this country, we have
chosen to have very little corporate crime.
Most corporate wrongs against humans and
the environment are not considered criminal
in the traditional sense—that is, activity that

is pmhibitcd by the state and prosecuted to
conviction. While corporations like Rockwell
International can be criminally prosecuted
for serious violations of environmental laws,
thev usually face less demanding and less
visible civil procedures.

On the face of it. this leniency is grossly
out of proportion to the effects of the corpo-
rate cnme wave. Every year, roughly 28,000
deaths and 130,000 serious injuries are
caused by dangerous products. At least
100,000 workers die from exposure to deadly
chemicals and other safety hazards. Work
place carcinogens are estimated to cause
between 23 and 38 percent of all cancer
deaths. More than 45,000 Americans die in
automobile crashes every year. Many of those
deaths either are caused by defects or are
easily preventable by a simple redesign.

The financial cost to society is staggering.
The National Association of Attorneys Gen-
eral reports that fraud costs the nation's busi-
nesses and individuals upwards of $100 hillii >n
each year. The Senate Judiciary Committee
has estimated that faulty goo-.,s. monopolis-
tic practices and other such violations annu
ally cost consumers $174 to $231 billion.
Added to this is the $10 to $20 billion a year
the Justice Department says taxpayers lose
when corporations violate federal regulations.
As a rule of thumb, the Bureau of National
Affairs estimates that the dollar cost of cor-
porate crime in the United States is more
than 10times greater than the combined total
from larcenies, robberies, burglaries and auto
thefts committed by individuals.

The full extent of the corporate crime
wave is hidden. Although the federal govern-
ment tracks street crime month by month,
city by city through the FBI's Uniform Crime
Reports, it does not track corporate crime. So

the government can tell the public whether
burglary is up or down in Los Angeles for
any given month, but it cannot say the same
about insider trading, midnight dumping, con
sumer defrauding or illegal polluting.

Still, we do know that corporate crime is
pervasive A 1979 Justice Department study,
"Illegal Corporate Behavior," found that 582
corporations surveyed racked up a total of
1.554 law violations in just two years. A 1980
Fortune magazine survey revealed that 11
percent of 1,043 large companies had been
convicted on criminal charges or consent
decrees for five offenses; bribery, criminal
fraud, illegal political contributions, t-x eva-
sion and criminal antitrust. A U.S. News &
World Report study of the 500 largest corpo-
rations found that “115 have been convicted
inthe last decade of at least one major crime
or have paid civil penalties for serious misbe-
havior" in excess of $50,000. And in 1985.
George Washington University Professor
Amitai Etzioni found that roughly two-thirds
of Americas 500 largest companies were
involved to some extent in illegal behavior
over the preceding 10 years.

BA THE MID-1930s, EVIDENCE WAS MOUNTING

that exposure to asbestos was a threat to
human health. In 1982, the Manviile Corpora-
tion (previously Johns Manviile), the nation's
largest manufacturer of asbestos, filed for
bankruptcy to shelter its assets from 16,500
personal injury lawsuits. In the intervening

50 years, the corporation actively suppressed

asbestos studies and hid information from its
employees on the dangers of working with

asbestos. They even cut workers off from
their own health records. “As long as [the
employee] is not disabled," rationalized the
company's medical director in 1963, "it is felt
that he should not be told of his condition

so that he can live and work in peace, and the
company can benefit from his many years
of experience."

Over the next 30 years, 240,000 people-
8,000 per year, almost one every hour on
average-will die from asbestos-related can-
cer. The company will pay some S2.5 billion
to its victims, a hefty civil penalty. But no
asbestos executive has ever been prosecuted
for reckless homicide.

Likewise, it was nota “crime.” in the tradi
lional sense of the word, for Union Carbide's
Bhopal India, subsidiary to operate a pesti
cide manufacturing plant so incompetently
that in 1984, clouds of deadly methyl isocya-
nate gas escaped, killing 2,000 to 5,000 per-
sons and injuring 200,000.

And it is not a "crime" for the tobacco
companies knowingly to market a highly
addictive ding that kills more than 365,000
Americans a year, 1,000 every day. This toll
is higher than the number of Amencans killed
annually by AIDS, heroin, crack, alcohol, car
accidents, fire and murder combined.

And it is not a "crime” to market known
cancer-causing pesticides such as Alar Nor



CORPORATE CRIME-EUmWQt
»OMI LIQAL ANO »OCIAL
RtMIDJU

X Congress should oass an execu-
tive responsibility statute making it a
criminal offense (or a corporate super-
visor willfully or recklessly to fail to over-
see an assigned activity that results
m criminal conduct The globe-trotting
chief executive, like Exxon's Lawrence
G. Rawt, would have a new incentive
to monitor the safe conduct of his
corporation.

X Corporate managers shouU be
required to report to federal authont.. s
a product or process that may caute
death or serious injury, This would
ensure that R&D departments keep
worker health and safety in mind. A bill
to this effect, introduced by Representa-
tive George Miller (D-CA) in 1979, was
defeated thanks in part to corporate
lobbying.

X Congress should require publicly
held corporations to report their litiga-
tion records-mdictments, convictions,
sentences, fines and product-liability
lawsuits-to the FBI This corporate
crime database could then be used by
communities and prosecutors to inform
their fights against criminally inclined
companies.

X At the local level, corporate
cnme-watch committees should be
formed to keep an eye on the activities
of neighboring corporations and to
kecr do ce and prosecutors on their
toes Victims of corporate crime, such as
those who have been injured by the
Daikon Shield, Agent Orange and
asbestos have formed organizations to
lobby for just compensation, strong
laws and, where applicable, effective
prosecution and strict sentences

X Creative penalties should be
devised, such as court-ordered adverse
publicity. As a condition of probation,
tor example, a iudge could order a
company to take out network television
advertisements telling viewers about its
long criminal record.

X More than anytfvng else, corporate
criminals should do 'ime. They should
oe jailed alongside the mugger and
drug dealer, not mthe posh "Club
Feds" usually reserved for white-
collar crooks

HCMIWACt

is it a "erotic" U ump toxins into the air and

water. General Motors (GM). among others,
has been campaigning actively against pub

In: health firr decades. In 1949, the company

was convicted of conspiracy to destroy the

nation's mass transit systems by buying up

and then dismantling electrical transit sys-
tems in urban areas around the country.

The environmental consequences of this
crime are still felt today. Los Angeles, which
in the 1930s boasted an efficient system of
electrified public transit that served 56 cities,
saw the system destroyed and replaced with
diesel buses and a freeway network for GM's
cars. The city now has one of the worst
air pollution problems in the country, and
the Hush administration has proposed
exempting it from some provisions of the
Clean Air Act.

"What is good for General Motors is not
necessarily good for the country,” forme- San
Francisco Mayor Joe Alioto told senators in a
hearing about the destruction of the electric
transit system in the Bay Area. "In the field
of transportation, what has been good for
General Motors has. in fact, been very, very
bad for the country."

With the enormous resources available to
then, companies like General Motors can
ensure that the laws protecting us from them
remain weak. During the last decade, for
example, General Motors has successfully
opposed amendments that would strengthen
federal clean air and federal fuel-efficiency
standards. GM has spent more than $1.8
billion lobbying Congress against clean air
amendments since 1981, the year the Clean
Airr Act came due for reauthorization. In addi-
tion. GM's political action committee made
more than $750,000 in campaign contribu-
tions, much of it to legislators who sit on com-

mittees with jurisdiction over clean air issues

Lack oraccountahility is dob'ly embed-
ded in tha concept of tho corporation. Share-
holders' liability is limited to the amount of
money they invest. Managers' liability is lim
tied to what they choose to know about the
operations of the company. And the corpora
tion's liability is limited by Congress (the
I'rice-Anderson Act, for example, caps the
liability of nuclear power companies in the
aftermath of a nuclear disaster), by insurance
and by laws allowing corporations to duck
liability by altering their corporate structure
(the Manviile bankruptcy dodge, forexample ¢

In addition, since the turn of the century,
most laws governing corporate behavior give
regulators the option of avoiding criminal
charges and proceeding with less burden-
some and less noticeable civil enforcement.
In this way, corporations avoid either admit-
ting ordenying that they violated the law and
are let off with slap on-thc wrist fines and
consent decrees. For environmental, labor,
securities, energy, and food and drug viola-
tions, the civil injunction is today the primary
method of enforcing the law against big
business.

Fines, dismissed by criminologists as
“license fees to violate the law," are die cus
fomary civil penalty for corporate wrong-
doing. “One jail sentence is worth 100 consent
decrees," said one federal judge. “Fines arc
meaningless because the defendant in the
end is always reimbursed by the proceeds of
his wrongdoing or by his company."

L'nder civil enforcement, the executives
of criminal corporations are freed from the
stigma uf prosecution and possible jail sen-
tences. "The violations of these laws are



crimes,"” wrote Edwtn Sutherland inhit 1949
clamc. Whtu-CoUmr Crims. “but they are
treated as though they are not crime*, with
the effect and probably the Intention of elimi
nntmg the stigma of crime."”

Sanctions for egregious corporate crimes
rarely match the gravity of the offense, nor
do they compare well with the punishment
meted out for common street crimes Not one
corporate executive went to jail for market
ing thalidomide, a drug that caused severe
birth defects in 8,000 babies during the 1960s.
but Wallace Richard Stewart of Kentucky
was sentenced in July 1983 to 10 years in
prison for stealing a pizza. Not one Hooker
Chemical manager went to jail, nor was
Hooker charged with a criminal offense after
the company exposed its workers and Love
Canal neighbors to toxics, but under a Texas
habitual offenders statute, William Rummel
was sentenced to life in prison for stealing a
total of $229.11 over a period of nine years.
And General Motors was fined a mere $5,000
for its mass transit conspiracy, which set
back the country's environmental standards
for decades.

"No amount of money paid out of corpo-
rate assets can address the wrongful acts of
the individuals responsible within the organ-
ization," says Kenneth Oden, a District Attor-
ney in Austin who has prosecuted a number
of occupational homicide cases. "Sometimes
the boss needs to be placed in handcuffs and
taken to jail." While incarceration of street
criminals may have a limited deterrent effect,
jail time for corporate executives has a mark
edly different impact. "I would starve before
I would do it again,” said one General
Electric official, convicted and jailed in a
price-fixing scandal.

In FEBRI'ARY 1983, A WORKER AT FILM RECQOV-
ery Systems' silver extraction plant became

nauseated while working in a room with open

vats of hvdrogcn cyanide. He staggered out-
side the plant, collapsed and died. The medi-
cal examiner reported that he died of “acute

cyanide toxicity.” A month later the state

attorney for Cook County, Chicago, charged

three executives of Film Recovery Systems

with homicide.

Prosecutors argued that plant employees
were forced to work in the equivalent o' a
huge gas chamber, that the company hired
mostly illegal aliens who spoke little English,
that the company had scraped skull and cross
bones warnings off the side of the cyanide
drums, and that ventilation was so inade-
quate that a thick yellow haze hung inside
the plant.

After a twomonth trial, each of the three
executives was found guilty of murder and
reckless conduct, fined $10,000 and sen-
tenced to 25 years in prison fir murder and
364 days fcr reckless conduct. Two operating
corporations were found guilty of reckless
conduct and involuntary manslaughter and
fintu *11.000 rach.

The Film Recovery Systems case repre-
sents the first time a corporate executive has
been found guilty of murder in an occupa-
tional death case, and public sentiment seems
to be calling for more such legal actions.
Earlier this year in Torrance, California, the
city attorney, citing the fear of a "disaster of
Bhopal-like proportion." filed an unusual law-
suit against Mobil Oil. He sought to have
Mobils giant Torrance refinery declared a
public nuisance, thus giving the city the
authority to regulate it. The lawsuit cites the
plant's appalling safety record —127 accidents
at the refinery since December 1979. includ-
ing the fiery deaths of three persons, among
them a passing motorist, in an explosion and
fire at the tank farm.

The district attorney (DA) for Los Ange-
les County requires prosecutors to investi-
gate the circumstances of every occupational
death or serious injury on the jiob. In the past
four years, the DA has investigated more
than 100 such cases and has brought criminal
chaises in more than two dozen cases. And
in Austin, Milwaukee and New York City,
activist prosecutorsare hitting employers with
homicide charges for death on the job.

In early 1989, the Commonwealth of
Massachusetts announced the creation of a
statewide Environmental Crimes Thsk Force
that will use prosecutors, scientists, investi-
gators and police officers to target high-
priority threats to public health and n tural
resources. The 34-member strike free will
speciallje in major cases involving threats to
drink.ng whatcr supplies, harm to wetlands,
die ,al dumping and toxic discharges into
sf wage systems.

"This should send a clear message to
everyone across the state If you pollute, we're

going to catch you and you'll pay the price."
said Massachusetts Environmental Affairs

Secretary John DeVillars. "Poisoning some-
one's water supply or illegally dumping

material isn't a victimless crime. It's a costly
crime that has a major impact on individuals
whose health may suffer. It damages out

quality of life."

At the federal level, the Justice Depart
inent's Environmental Crimes Section, which
was created in 1983. has recorded 520 indict-
ments and more than 400 convictions, bring
ing in S22 million in fines and more than 240
years of actual jail time. Earlier this year.
Ashland Oil was found guilty of violating
federal environmental laws in connection with
the collapse of an Ashland storage tank that
spilled more than 500.000 gallons of oil into
the Monongahela River outside of Pittsburgh
onJanuary 2,1988.

The developments described above point
toa new willingness on the part of the public
and the judicial system to see corporate cnme
punished fairly. Until now. the law has taught
that if you are strong, rich and corporate, you
can inflict the m<st egregious wrongs on soci-
ety and continue business as usual. There is
no reason why this cannot change. In a just
society, the criminal law should also teach
that those who poison the air. water and land,
injure and kill others, or inflict cancer and
birth defects are criminals and should be
justly punished. O

Russrll MMuber is a lauvtr and author of
Corporate Crime and Violence: Big Business
Power and the Abuse of the Public This;
iSiem Club Books, 1989). Hr is rum-nth rdi
torof Tlie Corporate Crime Reporter, <zu etkly
neu suUttrr tuisrd in i\ashinj[Um. P C



Deterring Death
In the Workplace:
The Prosecutor’s Perspective

Ira Reiner and Jan Chatten-Brown

Introduction

In 1970, when Congress was debating the Occupational
Saterv and Health Act. it was argued that:

The problem of assuring sate and heaithiul work-
places tor our working men and women ranks in
importance with any that engages the national at-
tention todav . ..

Congress cited some grim statistics necessitating vigor-
ous action:

e l40°° per‘on* Jrc killed annually as a result
ot industrial accidents ... more than in the Viet-
nam war. Bv the lowest count, a.a million persons
are disabled on the 10b each sear, resuiting in the
loss or ali million man davs ot work ...

The human tragedv associated with the loss or lives,
adverse neaith impacts, and serious imuries were the
tocus ot legislative hearings, out Congess also addressed
the economic impact ot industrial deaths and disability.

Over Si * billion is wasted in loss or wages, and

:ne annual loss to the gross national product is

estimated to be over SS billion. Vast resources that

couid be available tor productive use are siphoned

art to pav workmen’s compensation benetits and

medicai expenses. And this grim ‘current scene’
represents a worsening trend ...

These deaths and imuries were the cataivst for adop-
tion ot OSHA. despite strong opposition trom industry
The Act was heralded as providing a legal and institu-
tional framework for achieving greater saterv in the
workplace | ntortunatelv. expectations have not been
Mihlled.

Althouj,'- the exact numbers are subiect to debate, it
is clear that enforcement of federal and state laws has
failed to turn the tide, and workplace deaths, serious
imuries. and occupational illnesses are on the rise. In
response, there is a growing national trend to use crim-
inal prosecutions as one weapon in the battle to achieve
safe workplaces tor all Americans. This article will ex-
plore the scope of the problem created by unsate work-
ing conditions, contrast the federal and state responses,
describe the pecialized prosecution program within the
Los Angeles District Attorney's Office, discuss some or
the obstacles to etreenve local enforcement, and articu-
late the reasons we believe such prosecutions are an
essential element ot any plan to reduce the rash or un-
timely and unnecessary workplace deaths.

The Widespread Failure to Provide
Safe Workplaces

The purpose or the Occupational Saterv and Health Act
adopted in 1970" was to "assure so tar as possible even
working ma.. and woman in the nation safe and health-
ful working conditions." ' Despite this lotrv obiective.
the tragic toll taken in the workplace in lives, saterv and
health continues.

There have been no comprehensive national survevs
or occupational fatalities. As a result, figures range
widclv  For example, the Bureau ot Labor Statistics es-
timated the number ot occupational fatalities m ioS-i at
<.730. while the National Waters Louncil calculatea the
figure at 11,300. In a report entitled \jnonjl
evjtic Oiiupjtional Fjuhties. lofo-iuf.j. the National
Institute for Occupational Saterv and Health estimates
that approximately **.ono traumatic occupational fatal-
ities occurred each sear during ig6<2i9t4. This figure.
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which represent* 8 Mpersons per 100,000 worker*,
exclude* death* from a*be*to* expo*ure and other oc-
cupational!* related di*ea*e* which do not re*ult in trau-
matic or immediate death. The National Sate Work-
place Institute, in a 1987 repon entitled Safety at fljv—
fhe Failure of the Department ot Justice to Enforce
federal Occupational Safely and Health Laws, esti-
mated that ran,000 men and women had died in Amer-
ican workplace* *mce July of 1971. when the Occupa-
tional Saterv and Health Act w:* signed into law.

While a wide range of estimates of occupational fa-
talities exists at the national level, the Los Angeles
Countv Coroner's Office tracks deaths with consider-
able care. Each vear there have been over 100 such
deaths m Los Angeles Counrv.

For everv one death, there are hundreds, and per-
haps thousands, of serious tniuries each vear. including
ar. putations. blinding*, hearing losses, disfiguring
burns, and disaM ng imuries such as back pan. The
illnesses and deaths attributable to workplace exposures
to caicinogcns. and the birth defects, still-binhs, and
cases of sterilirv resulting from exposure to chemicals
that cause reproductive hazards remain unquantitied.

While quantification is difficult, what is clear is that
the regulatory sr... re and penalties provided in the
Federal Occupational Safety and Health Act have not
achieved an acceptable level ot deterrence ot unsafe
working conditions. As a result, since the early “8os.
there has been a national trend toward imposing corpo-
rate and individual liability for deaths resulting trom
unsafe working conditions.

The National Trend toward Imposing
Criminal Liability on Corporations and
Individual Managers

Since three corporate otticers were sentenced to rwenr*-
tive vcars in state prison in fhe Film Recovery Systems
case, there has been a national trend toward local pios-
ecutions tor OSHA violations. This recent surge in the
number ot cases against corporations and their manag-
ers tor occupational tatalities has not taken place in a
vacuum Prosecutions tor occupational satetv and
health violations increase as socierv tocuses more atten-
tion on white collar, business, and corporate crime.
The use ot civil, and sometimes criminal sanctions
to maintain mmimai standards ot business ethics was
tirst accepted to protect the integrity ot the stock mar-
*et. Increasingl*. violations ot anti-trust laws and in-
sider trading iaw*. among others, have reen prosecuted.
Health and Saterv Code violations prosecuted as part ol
consumer protection ertort* emerged in the 1970s. In
>97 j. the U.S. Supreme Court held that the president ot
a companv could be liarle tor Health Code violations,
even though he has no specific knowledge ot such vio-

lations. if he exercised responsibility, management, and
control over the company's operation.4 Such health and
saterv violations were held punishable, even without
criminal intent, because ot society's need for protection
Persons with responsibility over such operations could
be held "'strictly liable™ if the violation were in that class
of crimes sometimes referred to as "malum prohi-
bitum™

It was a significant development in the effort to
achieve responsible corporate conduct when a local
prosecutor attempted to hold Ford Motor Co. liable for
deaths resulting trom the explosion ot die gas tanks ot
Pintos, but that prosecution proved unsucccsstul." In tm
lgbos. in the areas ot environmental crimes, and pa'
ticularlv hazardous waste disposal, the puolic’s demand
for aggressive enforcement has led to an explosion in
criminal prosecutions for violations of environmental
laws. The Los Angeles District Attorney's Office, and
the Los Angeles Ciry Artornevs Olfice betorc it. have
been the most active in the country in terms ot the l.am-
ber and scope of such crimes prosecuted. Prosecutions
for occupational safety and health violations should be
viewed in the context of other efforts to deter irrespon-
sible corporate conduct.

Criminal Enforcement under the Federal
Occupational Safety and Health Act

VChen Congress passed the Federal Occupational Saterv
and Health Actin 1970, the primary enforcement mech-
anism was civil penalties. The Secretary ot Lai or mav
impose a civil penalty ot up to S1.000 for each s rious
violation.”™ Willful or repeat violations of the general
dutv on employers to provide a place ot employment
free trom hazards which are likely to cause death or
serious physical harm, or tor anv specific saterv stan-
dards. can result in imposition ot a civil penalty ot not
mote than S10.000.: Failure to abate a hazard tor
which the employer has been cued mav result in a civil
penalty ot up to tor each dav the hazard
continues." With the exception ot criminal penalties tor
giving advance notice ot a safer* inspection, or tor fal-
sification ot documents, criminal penalties were re-
served tor willful violations ot a specific standard which
results in death. A fine of up to Sio.isoo. and or not
more than b months imprisonment could be imposed
arter a first offense. A second offense could result in a
tine of not more than Sao.000. and or not more than
one vear's imprisonment.-

Since enactment ot the criminal penalties in the fed-
eral Occupational Satetv and Health Act. man* com-
mentators have questioned the ctticacv or utilizing crim-
inal sanctions. In fact. t..e experience with such prose-
cutions has been disappointing According to the Labor
Department, between 1970 and 19'* thete were onlv
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11 referrals from the Department it Labor to the De-
partment ot Justice. ' \n additional i «.aiei were re-
quested of the Department of Labor bv the US A’tor-
nev Of those 14 -aves. not j >maie vase resuited in the
imposition or ijil time In at least tsso ~ases. mdisidual
Jcfecndants were dismissed. In j vJses. the action was
unsuccessful in that the Grand Jurs did not return an
indictment, there wjs an acquittal, or there ssas a hung
iurv  $esen cjses were declined bv the Department of
Justice, and i3 b- the U.S. Attornev. besen cjsr re-
sulted in tines, and in an additional \ cases, the corpo-
ration ssas convicted, but the Department of Labor does
not report that a fine was imposed In one case, an
indictment was returned, and as of Februarv i t h e
action was still pending. In 8 cases, either the Depart-
ment of Justice or the U.S. Attorney has not vet acted.
Some ot those cases go back to 1983. The likelihood or
obtaining a successful prosecution, even it the U S. At-
torney decided to go forward, becomes more remote
with the passage ot time.

To some extent, the Department of Justice s reluc-
tance to commit the necessarv resources for successful
criminal prosecutions mav be explained bv reviewing its
earls experiences with such actions. A summary of such
prosecutions follows.

In iu“j. the U.S. Attorney prosecuted the first crim-
inal action under the OSHA Act. ' The case involved a
death resulting trom failure to shore a trencn. The cor-
poration had been cited bv state inspectors tor lack of
trench shoring 1l times, and had trench tobs closed
down as imminent Hazards six times in the nine months
preceding tnc ratal incident. Immediately after tne work-
er's deatn. the president of Dve Construction Co. in-
formed an OSHA inspector that compliance with
trenching requirements would be too expensive. The
tact tnat he nad knowledge ot such requirements was
never denied In tact, he had signed several ot the earlier
state citations. Despite this terrible historv. the U S. Dis-
trict Court dismissed all counts against the president ot
Dve Construction Co. The court further dismissed two
or tne tntet counts against the corporation, and imposeJ
a tine ot ontv S3.500 on the remaining count.

\n industrial cleaning compinv and its two operat-
ing officers were charged with two counts ot having
willhjllv taiird co provide necessary air supplies and re-
lated saten equipment to employees who died arter en-
tering contmcd spaces containing poisonous gases m
United States | Ooitn atd Ot/rton * The officers ot
the corporation were personally aware of the assign-
ment ind the tact tnit the air compressor they provided
was unreliable and inadequate because it tended to draw
carbon monoxide trom its own engine exhjust. The ot-
tuers were aware ot the death ot employees ot somr ot
their competitors, and vet thcv decided not to rrovtdc
standby rescue equipment An attempt was made to

cover up the violation after the deaths, When the viola-
tions were discovered, the individuals and the corpora
tion pled nolo contendere At sentencing, the US \f-
tornev argued for tail terms a..d tines as a 'signai" to
mdustrv The district court declined to impose tuner,
but simplv placed the individu.l defendants fn tour
vears parole on condition that thev implement a saterv
program,

Earlv experiences with iurv trials were is disappoint-
ing as those with the courts. In United States r Pm*-
ston-Hollar. employees under the direct supervision or
the corporate vice president were installing rooring in-
sulation 33 teet above a concrete floor. Winds were so
high that one of the employees tell through an opening,
catching himself moments before he would hase
dropped 33 feet. He then warned the vice president tnar
continued work without protection trom tailing wouid
be deadlv. The vice president was aware that the com-
pany twice had been cited tor tailure to provide tail
protection. Nevertheless, he ordered work to proceed. A
short time later, a worker tell through an opening to ms
Jeath. Despite all ot this evidence, the iurv acquitted
both the individual and the corporation. '

United Sutes V* TurconCo resulted in the acquittal
or the president ot a corporation tor a death rtom a
violation which had been cited betore the ratal incident
\Ithough the corporation was fined $3,000. the monev
was never collected since the corporation tiled tot
bankruptcy.'«

US. v. Jones was decided in 1978.*4 A large gram
elevator in Galveston. Texas, exploded, Killing eignteen
and miuring rwentv-rwo. Two on-site manager were
indicted tor wtllfullv violating OSHA requirements to
keep the grain elevators clean and sate. A 3-1 week triai
resulted in a hung iurv.

Perhaps as a result ot adverse experiences in litigat-
ing these cases, a number 01 less than satisfactory piea
bargains were negotiated. For example, in L*S.: Hue\
Construction Corporation. a plea bargain resulted :n !
guilrv plea bv the corporation tor adeath from atrend-
ing collapse in exchange tor dismissal ot charges agumst
two individuals.*®

In 1080. a plea bargain resulted m the dismissal or
charges against the president or Pori Allen Wanne >+
lices in exchange tor a plea trom the corporaricn
That prosecution was tor improperlv crectrd guardrails,
and the president previously had been informed rr.jt
men tails constituted a saterv violation

Of the cases which have been "successfu.lv
completed." onlv three resulted in imposition ot **e
maximum tine ot $10,000. In a number it cases. :rc
tints imposed hase been less than would, in ail likrii-
hood, be imposed through civil penalties

More tmporiantls. there appears to be a reluctance
to prosccutr tatalirv cases Thrre ot the cases coniidrrcu
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bv the Department or Justice since m«3 have been tor
.lolations ot record keeping requirement!, ‘and one for
irferferenie with an OSHA inspection."*

As a resuit of the failure to use the criminal enforce-
ment provisions of the Federal OSHA Act etiectivelv.
commentators question the emcucs ot these criminal
sanctions Mans attribute me lack ot successtul prose-
cution to the ract mat tutors were unwilling to attach
the morai stigma of a conviction to individuals who jre
often leaders in the communirv A related concern,
which Stephen Redin refers to as a "'spillover problem.”
is the concern mat a corporate fine would penalize
shareholders, creditors, employees, and consum-
ers*" As to whether the reliance the OSHA Act places
upon criminal sanctions = appropriate, at least one
commentator concludes the iurv is still out."

Recent prosecutions in state courts, however, sup-
port the conclusion that criminal prosecutions ot cor-
porations and managing officials and supervisors can
plav an important role in ettorts to achie-e safer work
places.

The Focus Shifts 10 Local Prosecutions

An active field presence bv the regulators’ agencies, ac-
tions to abate, and civil penalties are all critical elements
ot an effective regulators scheme. However, most pros-
ecutors rlieve criminal prosecution is a substantially
more effective ucterrent than civil penalties tor altering
conduct that normailv is dependent upon economic con-
siderations. Far more man with street criminals, plant
managers mav radically change their behavior if thev
reueve failure to do so mav result in imposition or even
a short pence ot tail time
The genera.iv accepted obiectivcs ot criminal prose-
cution are punishment, incapacitation, rehabilitation,
and deterrence Rehabilitation and incapacitation are
oDxcmcs rareiv applicable to cnminal conduct bv cor-
porate manacers Punishment in some cases >s clearlv
appropriate  Normailv. however, the most important
nective is to deter unsafe conduct bv other industries
wmcn mav otnerwise treat the possibility ot the civil
penairv or a nr.e as a cost ot doing business.
Increasing, prosecutors are convincing turies that a
homicide can be committed bv ! manager wielding
nothing more deadJv than a pen. Howeve*. mator legal
.'Pstacict to successrul prosecutions still remain m mans
parts of the *ountrv
The first reported homode prosecution against an
empiover tor tie deatn 01 employees rcsulteJ in dis-
missal ot the grand iurv s indictment in People t
'‘4j'ter Ljmre’t Co ions m New York Supple-
ment .-nj series. P 139. Defendants in the U jmet’
case were a chewing gum manufacturer and
»<%rfjlot ittoth.ert andrmpioveet Thev werevharged

with manslaughter and crimmallv negligent homicide
tor the death ot six emplovees in an explosion aid tire in
the corporate defendant's manufacturing plant. The
grand iurv indicted Jetendants after the People pre-
vented evidence that 'OC'arner-Lambert's insurance car-
rier had advised defendants that the us: ot magnesium
stearate and liquid nitrogen could result in a Just ex-
plosion hazard. The insurance carrier recommended in-
stallation ot a dust exhaust svstcm and modification ot
wertain electrical equipment. Although some work was
done, detendants declined to shut down the operation
pending modifications. The evidence showed that the
cause ot the explosion was related to the dust hazard,
but the exact catalvst was the subiect ot considerable
speculation. As a result, the Court ot Appeal held that
the corporation and ind.vidual detendants could not be
held crimmallv liable, because the triggering mechanism
was not identified. The Court said that despite the de-
fendant’s awareness ot the risk ot explosion from the
use ot magnesium stearates, the risk was "undif-
ferentiated.” and therefore the explosion was ''neither
foreseen or foreseeable ” People r. Wjrner-Ljmben
Co. 10801 434 NYS ad 139 at ibo.<

The Wjrner-Ljmbert decision constituted a regret-
table setback m the effort to achieve more responsible
corporate conduct. It appears to misconstrue legal prin-
ciples relating to foreseeability.”

In California in 1983. the State Court ot Appeal
spccitically held that a corporation could be cnargca
with manslaughter tor the workplace deaths ot its em-
ployees Grjntte v. Superior Court 11983/ 149 Cal.
App. 3d 465/. More importantly, in a prosecution bv
the Los Angeles District Attorney's Office, the superin-
tendent ot the Ciry ot Burbank's water reclamation sys-
tem was found guilrv ot involuntary manslaughter tor
the deaths ot rwo workers who were allowed to enter
contined spaces as part ot the plant's maintenance. The
defendant repeatedly had been warned ot the inade-
quacy ot the plant's safety procedures.

VXhilc a tew successful prosecutions were taking
place, national attention did not tocus on the viability or
»ritnmai prosecutions tor OSHA violations until lune or
1935. Then, three management otticials from him Re-
covers- Svstems were found guiltv ot murder tor the cy-
anide poisoning or one of their employees. 39-year-old
Polish immigrant Stephen Golab.*4 i'he evidence
showed that the managers knew or the hazards ot cva-
mde and the appropriate antidote. A ventilation ssstem
had been recommended. Numerous employees surrereu
nausea, vomiting. and oleeding trom the nostrils before
Stephen Golab's death. 'X'hcn otnce workers became ill.
thes were protected bv moving the otficc to a building
next door. More large vats utilized :n the recovers or
*ilsr' trom used film were crammed into the plant area.
Iron.cailv. Federal OSHA inspectors had vome to ;r-
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spcct the taciluv several months before the Jeath. Un-
fortunately. thev onlv conducted a resiew ot the records,
which were not propcrlv maintained. and did not go
into the plant.s’

On Februars n>. iu* i. Steven Golab went into con-
vulsions av a revult ot exposure to cvjnide fumes. He
was one ot mans- empiosees who phvsicallv entered the
vats to remove residue No antidote was administered
and Golab died. According to Jav Magnuson, the lead
prosecutor on the case, the turning point in the trial was
when another tormer emplovee raised his pants leg dur-
ing trial to expose the scar tissue where csamJe had
eaten the flesh down to the bone.

Defense counsel waived iurv m the Film Recoverv
Svstems Case. The court tound defendants guiltv. sen-
tenced the three individuals to 25 years in state prison,
and fined the company $24,000. At last, corporate man-
agers were on notice that thev mav be held crimmallv
liable lor unsafe working conditions. The consequences
might no longer be j mere slap on the wtijt.

The Film Recovery Svstems prosecution quicklv was
followed bv several other newsworthy cases. The Mil-
waukee District Attorney obtained a iurv verdict finding
detendants guiirv of homicide after an emplovee was
crushed to death when a bulldozer he was driving tell otr
a cliff. The emplover had prior notice that the voung
driver had a historv or epilepsy. In People !.
Thermometer, the iurv likewise reached a quick verdict
that detendants were euiltv ot assault for the mercurv
poisoning or employees.'l0 In P\mm Thermometer, em-
ployees worked in an unventilated basement which was
closed off ar.d hidden from view when health officials
conducted inspections. L’'nfortunateiv. the (iidge set
aside the verdict, holding that state prosecution viola-
tions were preempted bv the Federal OSHA Act, a sub-
:ect discussed K;|ow,

Despite some reversals, prosecutors around the
countrx are expressing a heightened interest in investi-
gating ar.d prosecuting the more egregious vi .lations ot
occupational satetv and health laws. Nowhere has me
errort been institutionalized as completely as in the
Countv ot Los Angeles.

The Los Angeles District Attorney's OSHA
Prosecution Program

In December or 1085. Ira Reiner, a co-author ot this
article, took office as l.os Angeles District Attornev At
that time, the first occupational safety and health sec-
tion in a locai prosecutor's office m the counirv was
established.

After several montns of reiving upon referrals from
Cal OSHA. the state agenev with responsibility tor oc-
cupational saret\ and health, the District Attorney con-
cluded that a more aggressive program was needed to

identirv and investigate cases potentially appropriate for
criminal prosecution Letters were sent to all police
chiefs and th™ Counrv Sheritt. asking that all occupa-
tional fatalities be investigated as potential homicides A
one-dav occupational fatality investigation seminar was
conducted tor approximately eighty homicide investiga-
tors. Subsequently. OSHA rjtalitv investigation training
videotapes were prepared and distributed counrv-wide
to law enforcement

In September or 10*3 the District Attorney initiated
a program in which a deputy District Attornev and an
investigator arc on call 24 hours a dav. 7 davs a week,
to respond to the scene ot traumatic occupational fatal-
ities in Los Angeles Countv. District Attorney personnel
are notified bv law enforcement, the tire department, or
the Coroner s Office. Thev in turn notify the appropri-
ate state or federal occupational satetv and health
agenev The program is known as the "roll-out™ pro-
gram. and is the linchpin ot the District Attorney’s
OSHA prosecution ettorts.

I'pon arrival it the scene, the responsibility ot the
deputy district attorney and district attorney investiga-
tor is to obtain the necessary physical and testimonial
evidence to determine whether the fatality was due to
emplovee negligence, was an accident, or was the result
of a criminal act ot the emplover, Without prompt in-
vestigation. important phvsical evidence can be lost. Ot
even greitcr concern is the ract that, in most cases, kev
witnesses continue working tor the emplover. It state-
ments are not promptiv obtained trom such witnesses,
their concern over the death ot a worker mav be super-
seded bv their own concern tor 10b secunrv.

Since establishment of the OSHA Section. District
Attornev personnel have responded to over too work-
places. At several ot the locations there were multiple
deaths. Twcntv-rwo cases have been tiled thus tar. All
but two ot those cases involve fatalities. Of the nonratal
cases, one concerned a chlorine leak which sent over "o
people to the noypitai. Approximately half ot those hos-
pitalized were students and teacners from a nearrw
school. I'he other nonratalitv was due to satetv viola-
tions at an oil retirerv which resulted in third decree
burns over approximately 90 percent ot the oodv ot a
plant worker.

The ttrst involuntary manslaughter case tiled bv the
OSHA Section was against Michael Maggio/* Mr
Maggio was president ot a small drilling company, and
was personalis present when a share tor an elevator was
being drilled. At approximately 13 rect in dcptn. an ob-
struction was hit. Maggio directed the victim rn go to
the bottom or the shart and remove the obstruction.
After doing so. me victim was lined out ot the shart
Drilling continued with a I»»inch diameter drill hr At
about u feet, another obstruction was hit Maccio
again sent me victim dowo to remove the obstruction
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TUe victim was lowered bv cable to the bottom ot the
hole with his toot inserted in a sling. The air was not
tested, the walls or sides of the hole were not encased or
shored, and the victim was not placed in a saterv har-
ness Almost immcdiatelv the victim went into convul-
sions. The tire Jcpaitment was called. When thev ar-
rived. the' \ouaht to blow trcsh air into the hole. Mag-
Cio told them thev could not do so. since the walls ot the
well were not encased and might collapse, burving the
victim. Bv the time the victim was removed, he was
dead.

After the defendant was held to answer at a prelim-
inary hearing, he pled nolo contendere to the charge ot
involuntary manslaughter. He was sentenced to 60 davt
in countv iail jnd was required as a condition ot pro-
bation to adopt and implement a comprehensive acci-
dent prevention plan for his companv.

Two other involuntary manslaughter cases involved
deaths caused bv unshored excavations. In People v.
G onterm jn.Gonterman, who was the manager ot the
trenching company, was personally present when the
excavation was being made. A cave-like undercut was
made under a street, with no shoring. A series of small
cave-ms refilled the excavation. Shoring materials were
present, but were not of adequate size. Gonterman di-
rected the workers to continue to dig. The entire em-
bankment collapsed, fcurving the victim. After Gomcr-
man was held to answer at a preliminary hearing, he
pied guiltv. He was sentenced to go davs in county jail
and was required as a condition of probation to adopt
and implement a comprehensive accident prevention
plan.

In the third excavation case, charges were filed
aeainst tise defendants, including the soils engineer on
the proiect. This case is believed to be the first time in
the United States that a professional consultant was
charged with involuntary manslaughter for the death of
a worker based upon gross negligence m the exercise ot
his professional responsibilities.'9 Also charged were the
owner anj foreman ot the construction nrm emploving
the sic: m. the construction company, and the corporate
cenerai contractor. Inthis case, the victim was removing
dirt trom a trench where footings were to be poured.
The dirt apparently was in the trench as a result ot a
slide that bad occurred the night betore. While he was
working in the trench, a ig-foot embankment collapsed
and buried the victim. The investigation showed that the
soils report was crosslv inadequate because it tailed to
recommend shoring tor a vertical cut when exposed
planes ot rock jngied toward the excavation area into
tnc mllside Jt aimost a 43 degree angle. There is sub-
stantial evidence ot the personal knowledge ot the soils
engineer rceardmg the conditions and warnings from
the excavation contractor who did the wrrk. In addi-
tion. G A.L. Concrete Construction Companv. the em-
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ployer. had received 40 citations from Cat OSHA for
violations at 10 different construction sites. At least
three of the citations were for the same rvpc of hazards
which led to the victim s death.

The fourth involuntary manslaughter case was died
against the owner of an unreinforced brick building and
the contractor who was doing remodeling work on the
building.10 Representatives from the concrete coring
companv who made the cuts in the walls of the building
repeatedly warned defendants that bricks should not be
removed without the bricks above the cut being shored
After a portion of the bricks were so removed, the brick
wall collapsed, burying the victim, who was an undoc-
umented day laborer.

All of the other cases prosecuted by the section have
been filed under either Labor Code Section 6425, which
makes Il a misdemeanor to willfully violate an OSHA
regulation when such violation results in death or per-
manent or prolonged impairment;3' Labor Code Sec-
tion 6423 (a), which makes it a misdemeanor to know-
ingly or negligently violate a Cal/lOSHA regulation,
when that violation is serious;3* or Penal Code Section
385, which makes it a misdemeanor to work within six
feet of a high voltage line.33 Under all of these sections,
a supervisor or management official wiio exercises re-
sponsibility. management, custody or control ot the
place of employment can be charged. As a result, all of
the cases except one have resulted in the naming ot an
individual as well as the corporation. The onls case
which was filed solely against a company was tor an
electrocution of an employee of Southern California Gas
Co.34 The death occurred before the District Artornev
instituted the roll-out program. The referral from Cal
OSHA came so late that it was impossible to investigate
the case adequately to determine which individuals were
responsible prior to the running of the statute of limi-
tations.

A maior concern of critics considering the effective-
ness of occupational safetv and health prosecutions has
been the j ility of prosecutors to determine the culpa-
bility of higher level corporate officials in large compa-
nies. Although a number of the defendants in those cases
have been small employers and supervisors from those
companies, several have been large employers. These
include Golden State Foods Co.. which is the nation-
wide distributor of meat tor McDonalds restaurants,
and one of its general managers;33 Reliance Steel ana
Aluminum Co.. which is one of the largest metal pro-
cessing companies in the Southwest United States and its
president;30 and GTE. a large electrical supplier.37

OSHA prosecutions include several for violation a:
California requirements tor a lock-out device or some
means ot preventing inadvertent movement ot equip-
ment during cleaning and operation. Those deaths in-
clude situations where an individual was literal!*
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ground up in i meat blender."” crushed to death in a
poultrv blender."'] and cut in half in a steel scrapping
machine."" Federal OSHA has no equivalent standard
mandating equipment lock-out.

Two cases hase been tiled based upon electrocutions
where an individual was allowed to work too v.iose to a
high voltjge line. In one ot those cases, the evidence
showed that the tree trimmers employed bv defendants
were not trained regarding the dangers ot touching any-
thing that tell on high voltage lines, Mot. :nts betr' the
victim was electrocuted, a fellow employee remo.ed a
palm trond trom the line. The supervisor was present,
but took no action. When the victim attempted to re-
move a similar palm trond. he was electrocuted.”* The
supervising partner ot the tree trimming company wa.:
sentenced to 30 days in county tail. The other partner
was required to institute a comprehensive sarerv pro-
gram and pay a tine 01 S8.300 as a condition ot proba-
tion.

On April 5, 1988. a iurv found Reliance Steel and
Aluminum Co. and two corporate managers guilty of
tailing to train employees on the unique hazards of their
10b. The case arose after an employee was killed when
caught in the recoiler of a steel slitter. A recotler acts like
alarge spindle to rewind the steel after it is slit on a steel
slitting machine. The standard practice of the company
had been to have the employees insert pieces ot card-
board at the pinchpoint where the steel was rewound.
The slitter had the capacity to run at over 1.100 feet per
minute, although the actual speed at which the steel was
normally running was substantially less.

There had been no policy against wearing gloves
when inserting cardboard. Tne victim apparently was
pulled into the machine when his gloves became caught.
In Relunce Steel, evidence obtained during execution of
a search warrant showed repeated prior recommenda-
tions trom Reliance's insurance company regarding the
need tor more satetv training, and prior imuries of a
nature tnat should have put the company on notice of
ijterv hazards. What was more shocking was that nor-
mally jo davs or training was provided to a new opcr-
itor on tre machine. In this case, the victim was given

niv three to tour hours of training, and was then left to
irerate the machine with a Spanish speaking heiper.
Thevictim did not speak Spanish.4'

Thus tar only one of the cases, against Dial
Corporation.4) involved health issues. However, the
District Attorney's Office anticipates that there will be a
substantial number ot prosecutions for illegal exposure
ot worker* to asbestos, in violation of various asbestos
menines* practice requirements set forth in the California
e-acor Code and California Business and Professions
«-ode Further, fhe provisions of California's Proposi-
"son 85, which prohibits discharges ot known carcino-
{fns and reproductive hazards into drinking water and

an

also requires all persons to warn individuals exposed to
such hazards, went into effect at the end of Februarv,
1988. This law will be verv useful as applied to chemi-
cals in the workplace.

In addition to the 23 cases the District Attorney's
Office has filed, a substantial number n' oses arc re-
ferred to local city attorneys tor misdemeanor prosecu-
tions. Approximately one dozen of these cases have been
filed, including a second death of a tree trimmer, utiliz-
ing the investigation conducted by the District Attor-
ney's Office.

The Los Angele District Attorney’s Occupational
Safety and Health enforcement program has made a
substantial difference in convincing corporate managers
and supervisors that safety in the workplace should be
given high priority. This conclusion has been confirmed
by the comment of numerous safety engineers and in-
dustrial hvgienists located throughout the Countv ot
Los Angeles.

Defendants Attempt to Use the OSHA Act as
a Shield from Criminal Prosecution

Despite encouraging signs regarding the potential tor
using criminal prosecutions to deter unsafe work prac-
tices, prosecutions in a number of jurisdictions have
been thwarted by arguments of federal preemption.

In 1970, business interests opposed enactment ot the
Federal OSHA Act, arguing that it provided an unnec-
essary federal sword for forcing changes in the work-
place. State regulation was preferable, according to
many of these interests. Ironically, it is largelv these
same interests which now argue the Federal OSHA law
provides a shield against state prosecutions, except in
those states with federally approved State OSHA pljns.

Although the District Attorney believes the argu-
ment is unfounded, thus far it has achieved considerable
success in the courts, prompting a recent Harvard Law
Review article entitled ' Getting Away With Murder:
Federal OSHA Preemption of State Criminal Prosecu-
tions for Industrial Accidents.” 4

Essentially, defendants argue that section 18 of the
Act precludes states trom exercising jurisdiction over
occupational safety and health, unless Federal OSHA
has approved a state plan. Such a plan must be at least
as effective as the federal plan to be approved by Federal
OSHA.. Section t8 provides:

a Nothing in this Act shall prevent any State
agency or court trom asserting jurisdiction un-
Jer State law over any occupational satetv or
health issue with respect to which no standard
is in effect under section 6.

b. Anv State which, at anv time, desires to assume
responsibility tor development and enforcement
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therein ot occupational satetv and health stan-
dards relating to anv occupational satetv or
health issue with respect to which a Federal
standard has been promulgated under section 6
shall submit a State plan for the development ot
such standards and their enforcement, ag. L'SCS
Section 067.

This preemption argument was reiected bv a trial
court in Texas but accepted by a Texas court ot appeals
in State p. Sabine Consolidated, Inc.*" Shortly thereaf-
ter, however, an appellate court in lllinois, in People v.
Chicago Magnet Wire Corporation,*OheId that the Act
preempted a state prosecution for aggravated batterv
and reckless conduct. The People appealed, and the Los
Angeles District Attorney, Brooklyn, New York District
Attorney; and Middlesex, Massachusetts District Attor-
ney filed an amicus curiae brief in support of the Illinois
prosecutor. The U.S. Chamber of Commerce, and oth-
ers, tiled an amicus curiae briet supporting the preemp-
tion arguments of the defendants. A decision is currently
pending.

Another decision adverse to the interest of the People
was handed down by a New York trial court when it set
aside a |ury verdict that detendants were guilty of as-
sault, conspiracy, and reckless endangerment for the
mcrcurv poisoning ot their employees at a thermometer
plant. 47

The sole appellate court decision reiecting preemp-
tion came on April at, 1988. when the Wisconsin Court
of Appeals. District 4, ruled that the Federal Occupa-
tional Safety and Health Act does not preempt a hom-
icide bv reckless conduct prosecution against an officer
or a fireworks company tor the death of an employee."3

Our position, and that of other prosecutors, is that
the Act neither expressly nor implicitly preempts crim-
inal prosecutions for safety and health violations
through applicable state criminal laws. Rather, Section
18 of the Act is designed to preclude adoption of weaker
state regulatorv standards. This same position is fully
articulated in the Harvard Law Review article, “Getting
Away With Murder."49

On February 4, 1988, before the U.S. House of Rep-
resentatives, Housing and Labor Subcommittee of the
Government Organizations Committee, regarding use
or criminal prosecutions for satetv and health violations,
we recommended that Congress attempt to determine
whether President Reagan would sign legislation mak-
ing it absolutely clear that the Act does not preclude
state prosecutors from using criminal laws of general
applicability to pursue cases involving employee ill-
nesses. imuries. and death. It is believed Congress would
quicklv pass such legislation, but a Presidential veto
would onlv muddv the legal waters. Absent enactment
ot such legislation, the issue undoubtedly will not be

jo

resolved until it is ultimately decided bv the US
preme Court.

Conclusion

Legal and practical hurdles impede the more exter>
use of criminal prosecutions to achieve satetv in
workplace. Small prosecution offices often lack the
sources to tile and try this type of case, which is on
technically complex and generally requires expert w
nesses. Most offices will await resolution ot the preerr
non issue before proceeding. However, the Los Ange
District Attorney's Office, and a few others, are co
mitred to pursuing these cases. We hope to make t
path easier for those prosecutions yet to come.
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InshA

to. People v Charles Wilson and lames Lee. ~ 954496,
nied luiv al. 1087.

11 Lacor Code Section 0435—Anv emplover. and everv
emplovee naving direction, management, control, or custodv
ot anv empiovment. place of emplovment. or other empiovee.
wno wiiituilv violates anv occupational saterv or health stan-
dards. order, or special order, or Section 33910 ot the Health
and Satetv Code, and that violation caused death 0l anv em-
plovee. or caused permanent or prolonged impairment ot the
rods ot anv emplovee. shall, upon conviction, be punished bv
a fine ot r.ot more than ten thousand dollars Sio.uoo.. or bv
imprisonment tor not more than six months, or bv both: ex-
cept that it the conviction is for a violation committed arter a
«:tst conviction ot such person, punishment shail be bv a tine
-jt not more than rwenrv thousand dollars Sao.000i or bv
mmprtsonment for not more than one vear. or bv both.

u Lacor Code Section 6423 a:—Except whete another
?e.nairv is 'peciticail provided, every empiover. and everv ot-

REPRINTED WITH THE PERMISSION OF THE AMERICAN SXIETY ?r
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licer. management official, or supervisor having direction,
management, control, or custodv of anv emplovment. p-acr -t
empiovment, or other emplovee. wno does anv ot the folio*
mg shall be guiltv 01 a misdemeanor

a knowingly or negligently violates anv standard, orJet -r
vpeeial order, or inv provision of this division, or ot anv pjr*
thereo. in. or authorised bv, this pa:? the violation or which v
Jeemed to be a venous vioi ion pursuant to Secnon 0j jv

13 Penal Code Section i?3 b — Anv person wno either
personally or through an emplovee or agent, or as an employee
or jgent ot another, operates, places, erects or moves ar-
tools, machinery, ejuiomenr. material, building or structure
within six teet of a nigh voltage overhead conductor is guur-
of a misdemeanor,

14, People i* Southern California Gas C mpan\
*~1964456. tiled juls in. 1963.

45. People r Golden irate Foods, /jck Reil\. itan Haim
and Armando Hernandez #113b 211. tiled lune ll. ion;

)6. Peoplei' Reliance Steelana Aluminum Compam Inc.
Joseph D Cndcr. Mart Dehl. Ei Kneuski. ana Dennis Con-
way, *$34359. tiled julv 22. 19155.

37. People lm GTE Products Corporation lohn Wijyne
Lanstord. and Dale Siezgocki. * M270090. tiled November
13. 19es

38. People t Golden State Fooas. supra.

39. People r California Pacific Poultry Inc . Robert Fer’o.
Lam Posik. and Armando Velasquez. **Mi 49709. tiled Jan-
uary 27, 1966.

30. People v Star Scrap Metal Co Inc . Allen Richara
Stein, and Rose Starou Stein. *M 064h2. tiled January 41.
tobb.

41. People r Steie L\mon ana Robert L. Henjer''jt
« M4B042. tiled October 24. 1955.

42. Sentencing in Reliance Steel has been Jelaved pc.ocir;

a ruling on a motion tor a new trial.

43. people | Dial Corporation. Skip Foster. Danin
King, ana Selson Landman. * 97~ 100649. tiled Februar. 21.
1990.

44. Hanara Law Renew

45. Loteuce | Sabine Consolidated
965.

46. 147 . App. 3d 797. 510 NEad 11*3 1997

47. Peoplei P\mm Thermometer. N.Y. Sup C: Novem-
ber 13, 1967.

iob7 Vvoi. 101. 333.
ioa8 750 sw zr-i

4d. State ot Wisconsin ex rel Cornellier : 3lack So
$7-1i20-'X".
49, supra, note 41.
LAW AND MEDIL ILc. r?0K
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WHEN IT IS NOT AN ACCIDENT. BUT A CRIME:
PROSECUTORS GET TOUGH WITH OSHA
VIOLATIONS

Ira Reiiur’ and Jan Chatten-Brown'm

l. Introduction

In 1911. more than 100 workers, ail women, were Killed in the
Triangle Shirt Waist fire. All exit doors to the factory were
bolted closed, preventing the employees escape. Some jumped to
their death. Others burned in the fire or died from the smoke.
The inhumane conditions in which the women worked caused
public outcry. The New York District Attorney charged the
owners of the factory with manslaughter. Despite the fact that
the defendants were eventually acquitted, employers were put
on notice that their white-collar status was not a shield of
immunity from criminal prosecution for failure to eliminate work-
place hazards.

Since the Triangle Shirt Waist fire, public interest in seriously
attacking the causes of occupational deaths, injuries, and disease
has waxed and waned. Measured by legislative activity and media
coverage, it currently has reached a new high.

In 1970. unions achieved a long-term objective by persuading
Congress to pass the Occupational Safety and Health Act. Opti-
mism regarding OSHA's potential slowly turned to dLsappoint-
ment. however, as the agency's staff was cut. new standards
delayed, civil penalties compromised, and criminal prosecutions
of the most egregious offenders thwarted.

By the mid-1980s, much of the battle to deter unsafe working
conditions moved to another arena — the state courts. Though
but one of the tools for improving working conditions, criminal
prosecution is an important option, and is the focus of this article.

Before turning to the emerging area of criminal prosecutions.
however, it is useful to have some sense of the scope of the
problem.

< Diitrtrt Attorney (or loi An«ciM Countv. Calif.
ee Special AMutant to tne Diuriet Attorney Lot Angtics County. Calif

S3
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Il. Scope of the Problem

Workplace-related deaths, injuries, and disease are far more
pervasive than often perceived. There is no comprehensive na-
tional survey of occupational fatalities, nor is there a standardized
state reporting system. As a result, estimates of deaths range
widely. The Bureau of Labor Statistics, which relies solely on
employer surveys, estimated the number of occupational fatalities
in 1984 at 3,750. The National Safety Council, on the other hand,
calculated the figure for the same year at 11,500. In a report
entitled National Traumatic Occupational Fatalities, 19S0-108U,
the National Institute for Occupational Safety and Health esti-
mates that approximately 7,000 traumatic occupational fatalities
occurred each yerr during 1980-1984. This figure, which repre-
sents 8.3 persons per 100,000 workers, excludes deaths from
asbestos exposure and other occupationally related diseases which
do not result in traumatic or immediate death. The National Safe
Workplace Institute, in a 1987 report,” estimated 120,000 men
and women died traumatic deaths in American workplaces since
July 1971. when the OSH Act was signed into law. The Bureau
of National Af rs concludes that more than 100,000 workers
may have died nationally in job-related accidents since 1984.*

Occupational disease estimates are higher, and at least as
uncertain. A recent congressional report found that occupational
health surveillance is "fragmented, unreliable, and 70 years be-
hind communicable disease surveillance."3 Despite the statistical
uncertainties, there is no question that the magnitude of the
problem of occupational disease is great. Many experts believe
that 50.000 to 70,000 workers die each year from occupational
diseases.4

According to John Moran, former Director of Safety Research
at the National Institute of Occupational Safety and Health:

I. J. Hoitiiauer 4 J. Kinney. Safety at Bay - The Failure of the Department of
Justice 7' Prosecute Criminal OSHA Cases iN'auonai Sate Workplace institute 19871.

2. Bureau or National Affairs. Occupational Safety and Health: SevenCritical
Issues for the 1990s at 9 mwuajr 19591 (hereinafter Seven Critical Issues!

3. Committee on Government Operations. Occupational lllness Data Collection:
Fragmented. Unreliable, and Seventy Years Behind Communicable Disease Surveil-
LANCE 119841

4. Statement ot Dr Phillip Landrtgao. Mount Sinai School of Medicine, tothe Senate
Comm, on Labor and Homan delations (Apr. 19SSU
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[DJeaths caused by work-related injuries result in more years of
human life lost than those caused by cancer and heart disease
combined. In fact, from ages 1 through 44, injury is the leading
cause of death in the nation. The cost to our nation exceeds S100
billion annually.

Every day of the year an average of 32 workers die on the job,
and 5.500 suffer a disabling injury. In addition, an average of 165
workers die of illness that is work-related while another 1,000 new
cases of work-related illness develop. The cost to our nation ex-
ceeds S50 billion annually.*

Behind each statistic there is a face and a family. There is more
than economic loss: there is human suffering. Faces — The Toll
of Workplace Deaths On American Families6 tells the story of a
few of those deaths, but most go untold. They are deaths Con-
gTess had hoped to prevent when enacting the OSH Act in 1970.

IIl. The Criminal Sanctions in the OSH
Act Are Rarelt Applied

The purpose of the OSH Act was to "assure so far as possible
every man and woman in the nation safe and healthful working
conditions."7To do so, the Act established a standard setting and
regulatory process intended to ke prophylactic. Punitive meas-
ures for failure to comply were primarily contained in the civil
penalty provisions of the Act* However, the Act also included
limited provision for criminal prosecution: willful violations of the
Act can be prosecuted if the violation results in death.9

Unfortunately, even this limited tool has been extremely under-
utilized. As a congressional committee recently concluded:

The criminal penalty provisions of the OSH Act. as presently
written and as enforced by OSHA. provides no deterrent to em-
plovers violating the statute. A company official who willfully and
recklessly violates Federal OSHA laws stands a greater chance of

5, National Safe Workplaces Institute. Fwes - The Toll of Workplace Deaths
on American Families 21 April t9S9».

6.Faces, supra note 5. was released contemooraneousiv with :ne AFL CIO sponsored
first national day of mcurnimj for worxers silled ontheir ;obs.The National Dav of
Mourning, neld April 28, 1989. marked the annuersar; ofCompress passage oithe
Occupational Safety and Health Act.

7.29 U,S.C.5651IbH1982I.

8.29 U.S.C.] 666<»Mdl.

9.29 L'.S.C. 5 «96<el.
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winning a State lottery than being criminally charged by the

Federal Government for workplace safety violations.l

For good reasons this congressional committee concluded the
likelihood of federal prosecution is slight. Between 1970 and 1988.
a mere 42 cases were referred by OSHA to federal prosecutor?.
Of those, only 14 were prosecuted. The reasons for the scant
number of prosecutions are several. First, early efforts to pros-
ecute under the OSH Act were often unsuccessful. In four fed-
erally prosecuted cases, either the grand jury did not return an
indictment, or there was an acquittal or a hung jury. I< at least
two cases, the individual defendants were dismissed sc that only
the corporate defendant remained charged.!l

Second, the deterrent value of a successful prosecution under
the federal Act is perceived as small. The maximum penalty
under the Act is a fine of $10,000 and up to six months impris-
onment. A second conviction could result in a fine of up to $20,000
and not more than one year in jail.l2 More important than the
amount of the maximum fine available is the limited jail time
that can be imposed. To federal prosecutors accustomed to seek-
ing and obtaining long prison terms, six months in jail must seem
short indeed. Nevertheless, while jail time is provided as an
option at sentencing, the reality is. no one has ever spent a day
in jail for a criminal violation of the OSH Act.13 It is unclear
whether a U.S. Justice Department Official has ever sought the
sanction of jail time.

Third, federal case law defining “willful™ places a heavy burden
on prosecutors. Essentially, the employer’s action must exhibit
an intentional disregard of a standard, or a “knowing, conscious.
and deliberate flaunting of the Act."1 According to outgoing
OSHA Assistant Secretary, John Pendergrass, before making a
referral the agency reviews their records to determine whether
the employer:

10. House Committee on Gov't Operations. Getting Away with Murder in the
Workplace: OSHA'S Nonuse Of Criminal Penalties for Safety Violations at 4 iOct.
4, 19881 [hereinafter Getting Away with Mirder]|.

11. I1d.

12. However, Itis the opinion of some Department of Justiceofficials that higher fines
for violations of OSHA standards resulting in dcatn would be available under the 1954
statute, increasing the maximum fine for misdemeanors to $250,000 for individuals and
$500,000 for corporations. IS U.S.C. $ 3623. However, that theory has yet to be tested.

13.Getting Away with Murder, supranote 10.

14.Frank Ireg.Jr.. Inc. v. OSHRC. 519 F.2d 1290, 1207 13dCir. 19741
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a) had a prior history of similar violations: bl was responsible for
other injuries and/or deaths in connection with similar conduct: cl
was apprised of the hazardous conditions by recent events or some
other person: and d) lacked a safety program designed to inform
employees of hazards and methods by which thosl Tirds could
be eliminated.'5

Fourth, a federal OSHA inspector in the field locuses his or
her attention on whether an employer violated a standard, rat' er
than garnering evidence of an individual’s willful misco” 1.

While OSHA has a staff of industrial hygienists ar”® cy
compliance officers, the federal government has not ted
any resources specifically to the investigation of safe... rimes.

In contrast, the federal government in 1988 had 50 criminal
investigators. 20 FBI agents, and eight Department of Justice
attorneys assigned to investigate and prosecute environmental
crimes/4 Unlike federal OSHA, California law provides for a
criminal bureau of investigations within California OSHA.T

1V . State Prosecutors Fill the Void

After a decade of fede-al inaction under the criminal provisions
of the Act, state prosecutors nationwide began to pursue work-
place deaths/5 In 1980, prosecutors in New York charged an
employer, Warner-Lambert, and its managers with manslaughter
for the death of six employees in an explosion and fire in a
chewing-gum manufacturing plant. The grand jury indicted de-
fendants after the state presented evidence that Warner-Lam-
bert's insurance carrier had advised defendants that the use of
magnesium stearate and liquid nitrogen could result in a dust
explosion hazard. The insurance carrier recommended installation
of a dust exhaust system and modification of certain electrical
equipment. Although some work was done, defendants declined
to shut down the operation pending modifications. The evidence
showed that the cause of the explosion was related to a dust

15. Statement of John Pendergrass to the House Comm, on Government Operatiors.
Subcomm. on Employment ana Housing Feb. 4, 19391,

16. N ational Safe Workplace Institute. Ending Legalized Workplace Homicide.
Barriers to JOb Safety Prosecutions in the U.S. July 19?78».

17.Cal. Lad. Code $ 5315 .West 1954'.

13. As wiil be discussed m/ri in Section VI. California has been unique in its approach
to OSHA violations, mih prosecutions since the ran/ 1970s.
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hazard, but the exact catalyst was the subject of considerable
speculation. As a result, the New York Court of Appeals held
that the corporation and individual defendants could not be held
criminally liable, because the triggering mechanism was not iden-
tified. The court said that despite the defendants' awareness of
the risk of explosion from the use of magnesium stearates, the
risk was "undifferentiated.” and therefore the explosion was
"neither foreseen or foreseeable.

In our opinion, the court in Warner-Lambert misconstrued
principles relating to foreseeability. Nationally, the decision had
a chilling effect on prosecutors contemplating use of criminal
sanctions to redress deaths caused by employer negligence.

Things changed drastically in June 1985. when three manage-
ment officials from Film Recovery Systems were found guilty of
murder for the cyanide poisoning of one of their employees, a
59-year-old Polish immigrant, Stefan Golab.” Film Recovery was
a processing firm that used cyanide to recover silver from film
put into large vats. The evidence showed that the managers
knew of the hazards of cyanide and were aware of the appropriate
antidote. A ventilation system had been recommended. Numerous
employees suffered nausea, vomiting, and bleeding from the nos-
trils before Stefan Golab’s death. When office workers became
ill, they were protected by moving the office to a building next
door. More large vats utilized in silver recovery were crammed
into the plant area. lIronically, federal OSHA came to inspect the
facility several months before the death. Unfortunately, they
conducted only a review of the records, which were not properly
maintained, and did not inspect the plant.-'1

On February 20. 1983, Stefan Golab went into convulsions as
a resuit of the exposure to cvanide fumes after repeatedly going

19. People v. Warner Lamoert Co.. 51 N.Y-2d 295. 411 N.£2d 749. 431 N.Y.S.2d 159
U9SoOl. errr. denied, 430 U.S. 1C31 11931

20 Peopie V. Film Recovery Systems, Nos. 845064. 83-11001 ‘Cir. C'.. Covk County.
1M, June 14. 19951 jppfuifti docieleri. Nos. 35-1853. 85-1354. 35-1952. 35-1953 list D;it.
July 1. 1935t. This case, and criminal pnsecutions of OSHA violations in general. is
discussed at length in Magnuson h Ueviton. Policy Coisidcraiioiu in Corporate Cnmsnat
Prosecutions .4:?<r Peopie r. Film Rtcowy Systems. 62 Notre Dsme L. Rev. 9iJ
u987I.

21. For several years, federal OSHA had a policy favoring record inspections.” Under
that poiicy, where records show that the employer nai fewer than average injuries ana
illnesses, inspections of that operation are waived. As a resuit, there » i) an increased
incentive for employers to under report. Fortunately, the policy » u reversed in 19S7.
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into vats to remove residue. No antidote was administered. After
being convicted of murder, the three managers were sentenced
to 25 years in state prison. With extensive national coverage of
the convictions, notice of the potential criminal prosecutions
spread from courtrooms to boardrooms.

A number of other newsworthy prosecutions soon followed the
Film Recovery case. One of the most egregious set of facts
involved Pymm Thermometer. The situation at Pymm Thermom-
eter was well described in the congressional report Getting Away
with Murder:

In January 1381. a worker at the Pymm Thermometer plant in
Brooklyn. New York, wrote to OSHA:

“Mercury is being used, gas and ovens. Please, we don t know how
to describe any violations, but we are sure there are more. Please
send an inspector down to see for himseif. We only make the
minimum wage, so at least we will know our health is okay."

In March 1981. OSHA inspected the Pymm plant and found serious
violations. No protective gear was being used to reduce workers’
exposure to mercury - r.0 respirator masks, no aprons, and no
gloves. Work surfaces were covered with mercury, and even the
area where workers ate their lunch was contaminated with mer-
cury. OSHA issued a citation, assessed a fine of S1.400. and set a
deadline of October 1981 for the company to clean up the factory.
However, over the next few years. OSHA regularly extended the
compliance deadline.

In 1954. the New York City Department of Health was alerted by
a local doctor to elevated levels of mercury in the body of a Pymm
worker. The New York City Health Department went to the Pymm
factory, inspected it. conducted tests, found violations of the heaith
code and discovered elevated levels of mercury in the workers.
In October 1985, tipped off by a former Pymm worker, an OSHA
inspector discovered a hidden cellar operation at the Pymm plant
— a cellar virtually without ventilation, filled with broken ther-
mometers. with pools of mercury on *hc floor, and noxious vapors
in the air. which produced permanent brain damage in one em-
ployee. Vidal Rodrigue:, ar.d exposed manv others to serious health
risks.a

Based upon these facts, the Brooklyn District Attorney and
New York Attorney General prosecuted Pymm Thermometer and
its owners and managers for criminal assault and reckless en-

22. Gettinc A*m  *rr« M'.RDCR. note 10. it i.
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245 dangerment for exposing employees to mercury.3 After a four-
246 week trial, the jury was quick to convict, but the trial judge set
247 aside the conviction, on grounds of preemption.4
248 Chicago Mag"et Wire* like Film Recovery, was prosecuted by
249 the Cook County, Ill.. District Attorney. The charge involved not
250 a death but. rather, exposure of 42 employees to various hazard-
251 ous substances during the coating of wire. Charges filed included
252 aggravated battery, reckless conduct, and conspiracy.
253 Aside from the prosecutions in California, which are based on
254 unique criminal provisions for OSHA violations, perhaps a dozen
255 other prosecutions for workplace safety violations have occurred
256 across the country since 1985.:;s However, the momentum for
257 criminal prosecutions has been delayed, if not derailed, by the
258 contention that the existence of the federal OSHA law preempts
259 state criminal prosecutions.
260 .
\% Ttir P*oennv an \ ... - I»emeeee *
261
-T L
262
263
264
265
266
267
268
269
270
271
272
12
ma
733
oj:
735 43
736 IS.  People v. Chicago Maenet Wire t\>rp. 1IC IIl. Id 336. 534 N E 14 962. cert :mui
run mm ASTA v. lllinois. 33 I’SLAV 3102 (US. Oct. 3. 1969.
733 26. P.eported eases mouse Wisconsin tz ret. Cotne»l*cr v. Black. 144 Wis. Id 745. 413
*39 N.W.24 21 Wis. Ct. App. 19631 prosecution of i fireworks manufacturer for reckless
740 homicide, based upon nnowtedee of numerous fire hazards'. Pec-ie v. Heeedui. 169 Mich.
4 Apr. 62. 425 NAV 1. *29 1939> -n-i. 432 Mich 3<8 443 N.W 2d 129 '1969' ‘caole
742 spi.cer s supervisor was charged with involuntary manslaughter for the r.arben monoside
743 piisonine of the sltcer in a defective truch'. and Sabine llonsol.. Inc. v. Trial. 736 SAV 2J
714 36$ '19661 icompanv and its msnaijers char<cd with nriclikcnt homicide for two trenenmif

745 deaths’
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employees of the longstanding protections provided by state crim-
inal law/7

Yet. so some courts have ruled,*

The basic argument of the defendants is tlrt 5 13 of the OSH
Act"™ expressly preempts state prosecution under a general crim-
inal statute for a death arising out of a working condition over
which federal OSHA has jurisdiction, unless the state has a
federally approved plan that allows such prosecution. Section IS
states, in pertinent part:

(@ Nothing in this Act shall prevent any State agency or court
from asserting jurisdiction under State law over any occupational
safety or health issue with respect to which no standard is in
effect under section 6.

(b) Any State which, at any time, desires to assume responsibility
for development and enforcement therein of occupational safety
ana heaith standards relating to any occupational safety or health
issue with respect to which a Federal standard has been promul-
gated under section 6 shall submit a State plan for the development
of such standards and their enforcement.

Proponents of preemption argue j 18(a) precludes states, in-
cluding local prosecutors, from exercising authority over any
subject lor which federal OSHA has adopted a standard, uniess
the state has submitted, and gained approval for. a state plan/0
Prosecutors believe that 5 IS refers only to the process of
star.dard-setting.Jl Furthermore, the savings clause found in the

27. Cohen, P’tecnytion 1 L'-ton Liv,rr <''unt. Seven CRITICAL |SSUES, supra note 2.
at 43. Mr. Cohen j article is reprinted in its entirety in this voiume. 17 N. K*. L. Rev.
143. ifall 1939t.

29. Sabine Consol.. Inc.. v. Texas. 735 S.U' 2d 385 <1958»; People v Hegedus. 169 Mich.

App. 62. 425 N.W. 2d 729'19331 rr-d. 432 Mich. 599. 443 N.W.2d tr 19991, Colorsoo v.
Kehran Constr. Inc.. 13 OS.C- 1398 'Colo. Dist. Ct. 1939"; and the intermediate appellate
court in Peopie v Chicago Magnet Wire. 137 IIl. App. 3d 797. 310N E 2d 1173.rn-a, 128
111 2d 336. 334 N E.2d 962 .1939'. cr-: ccnirar.o wn. ASTA v. lllinois. 38 U.S.tAV,
32G2 (V S. Oct. 3. 1939"

29.29 US.C. SW -

23. Approximately naif the states rave their own p.ans.

21.29 1’.S.C. S emphasis aaaed'. The i.linois Supreme Court, in -.irajo .'lionet it"re
agTteo.

I'Vie cannot n« that ths ianguage of section 18 of OSHA can reasonably re
construed as explicitly preempting the enforcement of the criminal law of the
States is to conduct governed by OSHA occutitionai heailh and safety standards.
The language of section 13 refers oniy to a States development ind enforcement
of .'ccupitionai heaith ana sifety stanoards." 29 U.S.C. 4 6671ali!992". Nownert
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Act precludes an interpretation of 5 13*2) that would result in
express preemption. Section 4(b)(4) of the Act provides:

Nothing in <he Act) shall bt construed to supersede or in any

manner affect workmen's compensation law or to enlarge or di-

minish or affect in any manner the common law or statutory rights,

duties, or liabilities A employers with respect to injuries, diseases,
or death of employees arising out of, or in the course of. employ-
ment.”

We believe the right to prosecute an employer for murder,
manslaughter, battery, or any similar crimes found at common
law would be retained under 5 4(b)(4), while defendants argue
this section should be construed only as saving tort and worker
compensation laws. In reconciling and interpreting these sections,
an important principle is the presumption against preemption.-3
This presumption is particularly strong when the historic police
powers of the states are at issue, where preemption is allowed
only if it was the “clear and manifest purpose of Congress."3l
Further, the U.S. Supreme Court rejected a similar preemption
argument like that made by defendants in a case regarding state
action for injuries in areas regulated under the Federal Atomic
Energy Act of 1954.3% In light of these presumptions against
preemption, and the language of $5 13(3) and 4(6)(4). it is difficult
to see how the argument of express preemption can prevail.

However, proponents of preemption are not limited to argu*
ments regarding express preemption pursuant to 5 18(a). There
are three other theories under which courts may preclude state
action.3 Courts imply preemption, even in the absence of express
legislative language, when the Congress intended to occupy the
field.3 when state regulation conflicts with federal law by making
compliance with both laws impossible.3l or when preemption can

in lection 18 .i there a statement or lucgeiiion that the enforcement of State

criminal la* it to federally rtfuiated wornpiace mattert it preempted unless

ipprovil it obtained from OSHA official*.

126 1II. 2d it e S3! NE 2d it i5S.

32. 29 U.S.C. ( 853ibtli 'emnnatu Iddedi.

33. Roy v. Atlantic Richfield Co. 135 US. 131 ST il27Ji.

31. Rice v. Santa Fe Elevator COrp. 331 US. 218. 230 «19*6*.

35. Silkwood v. Kerr McGee Corp. 64 Us. 235 UM

36. The rationale appnet with equti force «»nrn iiate .equation preempts .ocai re<y
lation.

37. Fidelity Fed Siv. Loan Aim V. Pe La Cuftia. «33 US. 111. 153 *3?J2’

38. HtUtboroucn County. Fla. v. Automated Medi .i Laooraioriri. -4/1 U S *v7, *12 13
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be inferred by the legislative history of the act.”* None of these
theories apply to the OSH Act.

By maintaining state authority under $ 13(a). providing for
submission and adoption of more stringent state plans under
$5 18(b) and 6.® and enacting the savings clause under $ -I'bl
Congress made it clear that it did not intend to occupy the field.

(Tlhe purpose underlying section 18 was to ensure that OSHA
would create a nationwide floor of effective safely ana health
standards and provide for the enforcement of those standards. \See
Untied Airlines. Inc. v. Occupational Safety £ Health Appeals
Board. 82 Cal. 3d 762. 654 P 2d 157. 187 CaL Rptr. 337 (19821). It
was not fear that the States wouid apply more stringent standaras
or penalties than OSHA that concerned Congress but that the
States would apply lesser ones which would not provide the nec-
essarv level of safety.**

Likewise, criminal prosecution of workplace safety violations
support and complement, rather than conflict with the federal
Act.

(Prosecutions of employers who violate State criminal law by
failing to maintain safe working conditions for their employees will
surciy further OSHA's stated goal of assorting' so iar as possible
every working man ard woman :n the Nation safe and healthful
working conditions. »29 U.S.C. Section 65I'b <1982*.“!

Finally, there is no legislative history to support the conclusion
that Congress intended to preempt the field. Indeed, in light of
the dearth of earlier prosecutions, it is unlikely that state pro-
secutors were a matter of concern, and discussion of such pro-
sccutions is absent from the Acts legislative history.

We agree with the Illinois Supreme Court in Chicago Magnet
Wiry;

To adoot the defendants' interpretation of OSHA wou»d. m effect.

convert the statute, whicn was enacted to create a safe worn

environment for the nations workers, into a grant or immunity
for employers responsible for serious injuries or deaths of employ-

?f Malone* 'AMe Motor Corp. .."'Ja >7 !l4lvI*U 7]
W 27VSC \<&) _ .
it. Pcor-e * Ch.ran Maine: Are C** % . 21it — ' *¢2la 1 The

Loi Aree.ei S-itr.ci AttorneK je.tietl I*e Siwawn ard Middieae* D.ttritt Attor-.en at
i"iuvy rfcrvtf m import ol the Penp.ea

2. a 1L.:»n ah»
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ees. We are sure that that would be a consequence unforeseen by
Congress.*l

We believe the decisions in Chicago Magnet Wire and Wisconsin
ex rel. Cor eilier v. Black4 bode well for a successful resolution
of the preemption question.%

Fortunately, prosecutions under California law do not need to
await resolution of the preemption issue.

VI. The Los Angeles District Attorney's OSHA

Prosecution Program

California law contains two criminal provisions far more ex-
pansive than that provided under the federal Act. Labor Code §
6425 makes it a misdemeanor to willfully violate an OSHA reg-
ulation when such violation results in death or permanent or
prolonged impairment.4 Labor Code 5 6423(a) makes it a misde-
meanor to knowingly or negligently violate a Cal-OSHA regula-
tion. when that violation is serious.4/ Both of these provisions

43. <L

44, it Wii. 24 745. 425 N.W2d 21 tWis. Ct. App. 19981

45We nose shot the U.S. Department ol Justice in a letter toCongressman Tom
Lanins doted December 9. 1998. opined that they,"see nothin*inthe OSH Actor its
legislative history which indicates that Congress intended for the relatively limited
criminal penalties provided by the Act to deprive employees of the protection provided
by State criminal laws of general applicability.” The letter is reproduced in Seven Critical
LtSttJ. rupra note 2. at B3 B6 tI9S9l. See aiso the well-reasoned analysis of this preemption
question ia Note. Celling Away IVttA Murder: Federal OSHA Preemption of State Prose-
cwwna for Industrial Accidents. 101 HaRv. L. Rev. 535 11987).

46.Cal. Lab. Code J 6435 iWest 1977):

Any employer, and every employee having direction, management, control, or

cuitody of any employment, place of employment, or other employee, who willfully

violates any occupational safety or health standards, order, or special order, or

section 25910 of the Health and Safety Code, and that violation caused death of

any employee, or caused permanent or prolonged impairment of the body of any

employee, shall, upon conviction, be punished by a fine of not more than ten

thousand dollars >510.000). or by imprisonment for not more thin six montns. or

by both: except that if the conviction n for aviolation commuted after a first

conviction of such person, punishment shall be by fine of not more than twenty

thousand dollars $20.0001 or by imprisonment for not more than one year, or both.

|7.Cal. Lab. Cool. S 64231a) <1973L:

Except where another penalty is specifically provided, every employer, and every

officer, management official, or supervisor navmg direction, management, control.

or custody of any employment, place of employment, or other employee, whc does

acy of the following shall be guilty of a misdemeanor: <g Knowingly or negligently

violates any standard, order, or special otate. ot any provision ol this division, or

of soy psrt thereof >n or authorised by. this part of the violation of which is

deemed to be a serious violation purtuaot to Section 6432.
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arc incorporated in California's state plan. Additionally, Penal
Code 5 385 makes it a misdemeanor to work within six feet of a
high-voltage line.*

Under the Labor Code sections, a supervisor or management
official who exercises responsibility, management, custody, or
control of the place of employment can be charged in addition to
the corporate employer. Pursuant to these sections. California
prosecutor long have charged corporate and individual employ-
ers for OSHA violations. However, nowhere have the prosecu-
tions been as fully institutionalized as in the Los Angeles District
Attorney's Office.

In December 1984. Los Angeles District Attorney Ira Reiner
established the first occupational safety and health section in a
local prosecutor’s office in the country. Initially, the OSHA Sec-
tion relied upon referrals from Cal-OSHA. the state agency with
responsibility for occupational safety and health. After several
months, the District Attorney concluded r more aggressive pro-
gram was needed to identify and to investigate cases potentially
appropriate for criminal prosecution. Letters were sent to all
police chiefs, and the County Sheriff, asking that all occupational
fatalities be investigated as potential homicides. A one-day oc-
cupational fatality investigation seminar was conducted for ap-
proximately 80 homicide investigators. Subsequently, training
tapes on OSHA fatality investigations were prepared and dis-
tributed county-wide to law enforcement.

In September 1985. a program was initiated in which a deputy
district attorney and an investigator are on call 24 hours a day.
seven days a week, to respond to the scene of traumatic occu-
pational fatalities in Los Angeles County. District Attorney per-
sonnel are notified by law enforcement, the fire department, or
the Coroner’s Office. We turn notify Cal-OSHA.* The program
is known as the "rollout™ program and is the linchpin of the
District Attorney's OSHA prosecution efforts.

aS. Cal Penal Code < 3%5<b* tWeit 19Mh

Any prrton who either penonaily or throufh an employee or i<ent. or at an

employee or a«ent of another, operatet. p.aeet. erect*. or move* any toon, rracmn-

ery. c-iuipsr.ent. material, building or ttrueture »itntn tit feel of a hi<h voia<r

overhead conductor it ifuiity of a mudrntrinor.

19. Qefveen July 1997 and May 1999. whi.t federal OSHA etereiteo ;«?itdiction for
private lector enforcement. »e notified federal OSHA



411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432
433
434
435
436
437
438
439
440
441
442
443
444

12

919
820

522
923
921

% NORTHERN KENTUCKY LAW REVIEW  (vor. 17:83

Upon arrival at the scene, the responsibility of the deputy
district attorney and district attorney investigator is to obtain
the necessary physical and testimonial evidence to determine
whether the fatality was due to employee negligence, was an
accident, or was the result of a criminal act of the employer.
Without prompt investigation, important physical evidence can
be lost. Of even greater concern is the fact that in most cases
key witnesses continue working for the employer. If statements
are not promptly obtained from such witnesses, their concern
about the death of a worker may be superseded by their own
concern for job security.

Since establishment of the OSHA Section. District Attorney
personnel have responded to more than 140 workplaces. At many
of the locations, there were multiple deaths. Twenty-five criminal
cases had been filed by the Los Angeles District Attorney as of
May 1989. Most of the cases involve multiple defendants. More
than 15 other cases investigated by the Los Angeles District
Attorney have been filed by local city attorneys with authority
for misdemeanor prosecutions in their jurisdiction. All but five
of the cases filed by the Los Angeles District Attorney's Office
involve fatalities. Of the nonfatal cases, one concerned a chlorine
leak that sent more than SO people to the hospital.® Approxi*
mately half of those hospitalized were students and teachers from
a nearby school. Another nonfataiity prosecution was due to
safety violations at a refinery5 and athird at a metal forging
plant.® Both resulted in third-degree burns to workers. A fourth
filing was for amputation of fingers on a punch press.3 A recent
:ase involved an 18-foot unshored trench cited by OSHA as a
willful violation. We filed even though the trench had not col-
lapsed and no one was injured.54 Deaths from unshored trenches
are so frequent that it is very important to prosecute whenever
we learn of a violation in order to maximize the deterrent effect.

The first involuntary manslaughter case filed by the OSHA
Section was against Michael Maggio.%5Maggio was president of

50. Peop.e *Dill Corp.. No. 57 M00549 'Feb. 21. 19S81

51. Peop.e . Americin Plant Servicer. No. 51206397.

52. Peop.e vWeber Menu. No. 59MC122S (Apr 10. :959".

53. Peopie vinwerco. No. 66M17974 .Dec. 29, 1999'

3t. Peop.e *Pj~*noorn Plumbmp Corp. No. e9MO0059] June 13 1939
55. Peop.e *Mitpo, No. A7S0779 iM»r. 26. 1996'.
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a small drilling company and was personally present when a shaft
for an elevator was being drilled. At approximately 15 feet in
depth, an obstruction was hit. Maggio directed the victim to go
to the bottom of the shaft and remove the obstruction. After
doing so. the victim was lifted out of the shaft. Drilling continued
with * 16-inch-diameter drill bit. At about 33 feet, another ob-
struction was hit. Maggio again sent the victim down to remove
the obstruction. The victim was lowered by cable to the bottom
of the hole with his foot inserted in a sling. The air was not
tested, the walls or sides of the hoie were not encased or shored.
and the victim was not placed in a safety harness. Almost
immediately, the victim went into convulsions. Firefighters were
called. When they arrived, they sought to blow fresh air into the
hole. Maggio told them they could not do so since the walls of
the well were not encased and might collapse, burying the victim.
By the time the victim was removed, ho was dead.

After the defendant was held to answer at a preliminary
hearing, he pleaded nolo contendere to the charge of involuntary
manslaughter. He was sentenced to 60 days in county jail and
required as a condition of probation to adopt and implement a
comprehensive accident prevention plan for his company.

Two other involuntary manslaughter cases involved deaths
caused by unshored excavation. In Feople v. Contention.* Gon-
terman was the manager of a trenching company and was present
when a cave-like excavation was made under a street with no
shoring. A series of small cave-ins partially refilled the excava-
tion. Shoring materials were present but were not of adequate
size. Gonterman directed the workers to continue to dig. The
entire embankment collapsed, burying the victim. After Gonter-
man was held to answer at a preliminary hearing, he pleaded
nolo contendere to involuntary manslaughter. He was sentenced
to 90 days in county jail and required as a condition of probation
to adopt and implement a comprehensive accident prevention
plan.

In a third excavation case.;’ charges were filed against five
defendants, including the owner and foreman of the construction
firm employing the victim, the construction company, the corpo-

53.People v.Gonterman. No. A919T2 51. 1987*.
57.Peopie V.Ho. S0. M62219 san 1.
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rate general contractor, and the projects soils engineer. In this
case, the victim was removing dirt from a trench where footings
were to be poured. The dirt apparently was in the trench as a
result of a slide that had occurred the night before. While working
in the trench, a 14-foot embankment immediately above the
worker collapsed and buried the victim. The investigation showed
that the soils report was grossly inudequate because it failed to
recommend shoring for a vertical cut when exposed planes of
bedrock angled toward the excavation area at almost a 45-degree
angle. Despite substantial evidence of the personal knowledge of
the soils engineer regarding the conditions, and warnings f~om
the excavation contractor who did the work, the soils engineer
was not held to answer to the criminal charge. As of June 1989,
of the remaining defendants, one pleaded nolo contendere to a
violation of Labor Code 5 6423 and was sentenced. The rest awr>:i,
trial.

The aurth involuntary manslaughter case was filed against
the owi ir of an unreinforced brick building and the contractor
who wa doing remodeling work on the building.* Representa-
tives fr( n the concrete coring company, who made the cuts in
the wai' of the building, repeatedly warned defendants that
bricks slmuld not be removed without the bricks above the cut
being shored. After a portion of the bricks were so removed, the
brick wall collapsed, burying the victim, who was 3n undocu-
mented day laborer. Both defendants pleaded nolo contendere to
involuntary manslaughter, were lined, required to adopt safety
programs, and sentenced to 90 days in jail.

All of the cases filed except two. named one or more individuals
as well as the corporation. One of the cases which was filed
solely against a company was for an electrocution of an employee
of Southern California Gas Company.* The death occurred before
we instituted our roll-out program. The referral from Cal-OSHA
came so late that it was impossible to adequately investigate the
case to determine which individuals were responsible prior to
the running of the statute of limitations.

The other case where no individual was charged was against
eight corporations for violations of the Labor Code and Fire

53. Peop.e v. Wilion. No. A9S4496 'July 1.19371.
59. People v. Souinern Ciut. G»j Co.. No. M?t44J$ "July 13. 19351
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Code, resulting in the death of a maintenance worker during the
First Interstate Bank Budding fire in May 1988.*° At the time.
the First Interstate Bank Building was the tallest building in
Los Angeles. It was completed in 1972. before the Fire Code
required sprinkler systems. Although not legally required to
retrofit, the building Management decided to do so, and the
installation of the sorinkler system was proceeding for approxi-
mately a year before the fire. Because the construction work
involving the installation of th  prinkler system generated dust.
between 30 and 40 false alarms occurred a month. In order to
avoid the audible alarms, the electronic alarm system was mod-
ified. The modification allowed lights to show alarms without an
audible signal. The modification also resulted in overriding the
fire safety return of all elevators to the mezzanine level.

When the warning alarm was bypassed, communications were
by hand held radio with engineers working in the building. The
engineers were asked to check the areas in which the alarms
were activated to see if there was actually a fire. It was a routine
practice for the engineers to utilize the elevators in responding
to an alarm.

The City Fire Code requires audible alarm and that the alarm
immediately be transmitted from the place at which it occurs to
the Fire Department. Several notices of violation were issued by
the Fire Department. In December 1987, First Interstate man-
agement and the Fire Department agreed on a procedure to
avoid false alarms during construction or repair work by remov-
ing the smoke detectors in the work area and replacing them
when the work was complete. However, the procedure was not
followed.

On May 4, 1988. installation of sprinklers was taking place
during the night shift on the fourth, fifth, and 58th floors. The
smoke detectors were not disconnected. Insteau, the alarm sys-
tern was overridden. When a series of alarms went off, a security
officer asked for a maintenance person to check the 12th floor
for a possible fire. Alexander Handy responded and was engulfed
in flames when the elevator doors opened on the 12th floor. The
fire doors to the elevator vestibule had been propped open by
the cleaning crews with combustible materials, and the ‘fire

6v. Peopie  Scumble Lift Aiiunnc* Sot'fF'-'iy 19=9" ~ ~1 * 2~ *
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mode" (where tho elevator doors would not automatically open)
was not operaiive. Many other workers and tenants were trapped
for hours in the worst high-rise fire in Los Angeles bistory. No
individual was charged because the culpability was so diffused
amongst the various corporate defendants.

A major concern of critics considering the effectiveness of
occupational safety and health prosecutions has been the ability
of prosecutors to determine the culpability of higher level cor-
porate officials in large companies. Although a number of the
defendants in our cases have been small employers and super-
visors from those companies, several have been large employers.
These include Golden State Foods Company, which is the nation-
wide distributor of meat for McDonald’s restaurants, and its vice
president;*l GTE, a large electrical supplier;2 and one of the
largest metal processors in the Southwest.*3

Deaths resulting in prosecution include several for violation of
California requirements for a lockout device or some means of
preventing inadvertent movement of equipment during cleaning
and operation. Those deaths include situations where an individ-
ual was literally ground up in a meat blender;% crushed to death
in a poultry blender;5l ".nd cut in half in a steel scrapping
machine.5*

Four cases have been filed in Los Angeles County based on
electrocutions, where an individual was allowed to work too close
to a high-voltage line. In one of those cases, th: evidence showed
that the tree-trimmers employed by defendants were not trained
regarding the dangers of touching anything that fell on high
voltage linas. Moments before the victim was electrocuted, a
fellow employee removed a palm frond from the line. The super-
visor was present but took no action. When the victim attempted
to remove a similar palm frond, he was electrocuted.*l The su-
pervising partner of the tree-trimming company was sentenced
to 30 days in county jail. The other partner was required to
institute a comprehensive safety program and pay a Dne of $8,500

61. People v. Golden Sute Foodi, No. 31356211 "June 11. 1985),

62. Peoplev. GTE Prod. Corp.. No. M270690 iFeb. 6. 19861.

63. People v. Reliance Steel. No. S34359 (July 22. 1995).

64. Gotten stole Feed*. No. 3138621U ?¢ ¢« « -iiV

65. People v. California Pacific Poultry. Inc., No. M139709 (Jan. 27. 19861
66. People v. Star Scrap Mela! Co.. No. M964S2 (Jan. 31, 19861.

67. Peoplev Lymon. No. M48042 |Oct. 21, 19851
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on guarding and safety training and to develop a model safety
and health program, which includes:
(@) employment of a full time, qualified safety and health profes-
sional;
(b) designation of a plant safety chairperson:
(c) creation of a comprehensive joint employcr employee health and
safety committee;
(d) a requirement for a safety consultant to conduct a detailed job
safety analysis for each piece of equipment;
(e) daily safety inspections:
() a prohibition on the insertion of cardboard in steel slitters: and
(g) detailed training requirements.*'

Thus far, only two prosecutions have been based on health
hazards in the workplace. These were against Dial Corporation,®
for a chlorine exposure, and People v. Federaied-Weiner Metals,
Inc.,'l for lead exposures. However, several State Hazardous
Waste Control Act prosecutions for illegal disposal of asbestos
have involved the exposure of employees to ashestos. In one such
asbestos case,72 the defendant was sentenced to six months in
jail. We anticipate that over the next several years there will be
a substantial number of prosecutions for illegal exposure of
workers to asbestos (in violation of various asbestos business
practice requirements set forth in the California Labor Code and
California Business and Professions Code) and other hazardous
substances. Further, the provisions of California Proposition 65,
which prohibits discharges of known carcinogens and reproduc-
tive hazards into drinking water and also requires all persons to
warn individuals exposed to such hazards, went into effect as to
the first gTOup of substances listed in February 1988.7 It goes
into effect as to the warning requirement for specific substances
12 months after they are identified by the state as known
carcinogens or reproductive toxins. Eighteen months after such
listing, the discharge of such substances is prohibited where it
may contaminate drinking water. We anticipate utilizing the
provisions of Proposition 65 in conjunction with the California
Worker's P.ight to Know Law.

69. Id.

70. See r.isr*. note 30 and accompanying text.

71. Peopie v. Federated-VVeiner Metals"May 23. 19391.

72. People v. Industrial Salvage. Inc., No. 790399 'Oct. 8. 1939'.

73. Cal. Health £ Safety codc s S 25249.5-25249 13 iWeM 1996~
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VII. Conclusion

None of the cases prosecuted by the OSHA Section involved
intentional deaths. They were all the result of either a reckless
or negligent act. or a failure to act. Nonetheless, in each case
the defendant violated his duty of care to another human being.
Under California law. the acts or omissions were criminal. The
deaths or injuries were not accidents.

It is our belief, confirmed by the comments of numerous safety
engineers and industrial hygienists throughout the County of Los
Angeles, that the Los Angeles District Attorney's Occupational
Safety and Health enforcement program has made a substantial
difference in convincing corporate managers and supervisors that
safety in the workplace should be given high priority. We believe
this is true of similar prosecution programs across the country.X4
The number of prosecutions may be small, but, like a barking
dog, their very presence may ’eter thousands of violations.

74. Strorij commitments to OSHA prosecutions also have been made by prosecutors
in Cook County, 111; Urooxiyn. N.Y.; MiUauxee, Wis. and Austin. Tex.



From the National Safe Workplace Institute's Safer Wort..

The Job Safety and Health Act of 1989

Title One: Joint Worker/Management Committees

A. Worker/Management Committees must be authorized to:
1. Stop work until hazardous conditions are abated.
2. Review appointment and employment of safety and health personnel.
3. Conduct monthly inspections.
4. Obtain employer's information concerning safety and health practices.
5. Investigate accidents.
Worker participation must be legitimate.
Committee members must receive sufficient training.
All businesses with eleven or more employees must designate a safety and health
officer.

OOw

Title Two: Rights of Victims and Whistleblowers

A. Victims must have:
1 The right to obtain copies of OSHA investigative files and citations quickly and
free of charge.
2. The right to participate in appropriate deliberations and adjudicative processes,
personally or through their representatives, as proposed in the Construction
Safety and Health Improvement Act, S. 2518.
B. Whistleblowers must have:
1 The right to disclose hazards which violate federal law or threaten health and
safety.
2. The right to participate in a federal agency proceeding relating to the dangerous
activities of an employer.
3. The right to refuse to perform dangerous work, as proposed in the Uniform
Health and Safety Whistleblower Act, S. 2095.

Title Three: Civil and Criminal Penalty Structures

A. Civil penalty changes.
1 Minimum penalty increases should:
a. Adjust all civil penalties for inflation (a maximum willful violation
penalty would be increased from S10,000 to S29.700).
b. Tie future penalties to the cost-of-living index, as proposed in the
Federal Civil Penalties Inflation Adjustment Act, S. 1014.
2. NSWI recommends penalty increases of:
a. S50,000 (up from $10,000) for a willful violation.
b. $10,000 (up from S1,000) for a serious violation.
B. Penalty settlement guidelines.
1 Penalty reductions must not exceed 30%.
2. Settlement discussions must not occur until after abatement of hazardous
conditions.

National Safe Workplace Institute
122 South Michigan Avenue
Suite 1450
Chicago, Illinois 60602
(312) 939-0690
Page 1
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Title Four:

A

B.

Title Five:

A.

B.

Title Six:

3. Written rationalizations for any reduction must be made available to all
concerned parties.

4, Settlements overS 100,000 should be entered into U.S. District Court records.

Criminal penalties.

1. Current maximum fine of S10.000 and a six month prison sentence for
an individual or a corporation are too weak.

2. An increased fine of S250.000 for an individual and S500.000 for a corporation
(as proposed by former Assistant Attorney General William Weld) should set
the new standard.

Willfulness.

1. The current willfulness standard, requiring an employer to have a history of
previous citations, and subsequently to have a repeat violation involving a
fatality, makes it very difficult to convict serious offenders.

2. A new definition of willfulness, based on the California penal code, should be
adopted.

Reckless endangerment.

1. A new standard for reckless endangerment should be based on the following

criteria:
a. Any violator with one serious or willful violation during the previous
four years would potentially be liable of reckless endangerment.
b. Willfulness would not be considered in applying the reckless
endangerment test.
c. Reckless endangerment would carry a maximum fine of $100,000 and
a prison sentence of one-to-five years.
Fatalities.

1. Increase penalties for violations involving fatalities to a maximum prison

sentence of 20 years, as proposed in S. 2518.

Public Welfare Cost Recovery

In cases where federal funds provide suppon for victims of job-related injury or illness,
the government should litigate to recover costs from employers for standards-related
violations.

The Departments of Labor and Justice would litigate under this provision.

Rights of Local and State Governments

Current case law discourages a state or local government from pressing criminal
charges against an employer in a federally-regulated OSHA state.

Federal preemption of state or local laws, including criminal laws, which provides
more stringent job safety and health standards should be prohibited, as proposed in S.
2518.

State-Plan States

State-Plan States should be encouraged to experiment in developing safer workplaces
by providing a grant program for special initiatives.

The Secretary of Labor should develop standard reporting measures for State-Plan
States and make repons available to the public.

Workers in State-Plan States should have the right to demand inspections by federal
officials when state inspections fail to eliminate hazardous conditions.

The Secretary of Labor should terminate inadequate State-Plan programs.



From the National Safe Workplace Institute's Safer Work...

Title Seven: Safety and Health Standards

A. The revision of existing standards and promulgation of new standards lags far behind
sound scientific knowledge.

B. The Secretary of Labor's responsibility to promulgate standards should be strengthened
by:

1. Reasserting the right to propose individual standards.
2. Reasserting the right to promulgating consensus standards.

Title Eight: Licensed Technicians

A. In oversight of all high-risk activities, the law should:
1 Require licensing of all key supervisory personnel.

2. Provide general definitions of the work functions to be supervised by licensed
technicians.

B. An employer’s failure to comply with this provision should constitute a serious
violauon.

Page3



State Government Impact
on Job Fatalities
In California

Testimony before the
California General Assembly
October 27, 1988

Joseph A. Kinney

Executive Director

The National Safe Workplace Institute
122 South Michigan Avenue

Suite 1450

Chicago, IL 60603



| TVarrj
I Testimony

Background

The National Safe Workplace Institute (NSWI) is a 501(c)3
not-for-profit organization based in Chicago. The NSWI®"s primary
activities include investigative research/ intervention, and social
service dedicated to safer and healthier workplaces. The NSWI"s
primary funders are the Joyce Foundation, the J. Roderick MacArthur

Foundation, and the Chicago Resource Center.

Since the NSWI was established in 1987, it has engaged in a
number of national and regional job safety and health studies.
The NSWI has established a national reputation for its work in
evaluating a wide variety of occupational safety and health is—

sues and for its leadership in changing public policy.

Introduction

The NSWI fully supports rastoring California®s private sector
job safety and health jurisdiction to state government. In the
U.S., 20 state governments have successfully petitioned the Secre-
taiy of Labor for the right to regulate job safety and health. In
turn for this responsibility, the federal government will pay up

to 50% of the cost of program administration.

The NSWI neither favors nor opposes the idea of state job

safety regulation. The NSWI believes that state programs should
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be evaluated on a case-by-case basis. In fact, tomorrow the
NSWI will release a report which is highly critical of a state
run program of a Midwest state. If that particular progranm
does not show immediate improvement, the NSWI will recommend
that the Secretary of Labor take action to return it to fed-—

eral control.

For the record, NSWI favors Proposition 97 which will pro—
vide a mandate to return job safety and health in California®s
private sector to state jurisdiction. The NSWI takes this pos—
ition because of its professional judgment that federal juris—
diction, unless drastically changed from its present form, will
result in substantially more job-related fatalities and injuries.
Moreover, state job safety and health regulation in California
was clearly economically beneficial to both employers and to the

state"s taxpayers.

The remainder of this testimony 1is divided into two parts.
First, the NSWI will focus on its criticisms of the U.S. Occu—
pational Safety and Health Administration (OSHA). This exami —
nation will demonstrate why regulatory programs that existed until
July 1, 1987, were particularly effective in reducing job-related
injuries. Second, the NSWI will examine what levels of job-re—
lated fatalities and costs California would have experienced if
safety regulation had been under federal jurisdiction. This re—

view will consider overall fatalities with a more detailed look



at the construction industry. While NSWI hopes otherwise, it
is difficult to envision a scenario for the next five years where
the federal government would adopt a regulatory system as compre—

hensive and as effective as that which existed here until 1987.

In closing this part of this testimony, it 1is imperative
that the reader understand that regulatory posture is only one
of several elements that influences job-related fatality, 1injury,
and disease levels. An important factor is workers®™ compensation.
As a general rule, there 1is an inverse relationship between the
level of workers®™ compensation benefits and job-related fatali—
ties. In other words, higher average compensation claims yields
to the recipients correspond to lower fatality levels in the
state. In other words, a state can almost assuredly reduce fat—
ality (and injury) levels by increasing workers®™ compensation

benefits.

California is an exception to this important rule. Cali—
fornia, at best, provides only average workers®™ compensation
benefits. As we can see in Table 1 below, California has very

modest benefit levels.

Table 1. 1984 Workers®™ Compensation Average Benefit Levels

State Average per Case
CALIFORNIA $ 7,192.29
Illinois $ 15,079.93
Indiana $ 2,850.72
Virginia S 10,056.89
Washington $ 3,421.33



As Table 1 shows, California trails two of the five states
considered in terms of workers®™ compensation benefit levels.
However, California workers are much less likely to die on-the-
job than are workers 1in any of the states included in this group.
Incidentally, Indiana, Virginia, and Washington are states, like
California, where the state government has jurisdiction over job

safety and health.

California has demonstrated a very important lesson for
job safety and health advocates. The lesson is that strong en—
forcement and moderate workers®" compensation benefit levels are
strong inducements to employers to prevent job injuries. In fact,
it is reasonable to project, absent a return to a strong regulatory
regime, that job-injury and fatality levels in California will
eventually rise to the levels of states with comparable workers”

compensation benefit levels.

Pederal OSHA

One lesson can be learned from federal OSHA"s performance
over the last eight years. The lesson: Leadership 1is critical
to sound regulation. There can be no question that the federal
government backed away from strong regulation\in the early and
mid-1980s. Since 1986, federal OSHA has engaged in some widely
visible penalty actions against major corporations, a reversal

of its "bended-knee" approach during the early years of the de—

parting Administration. However, this reversal is far less than



what meets the eye. The NSWI researched federal OSHA®"s mega-

fines. As NSWI reported (1), federal OSHA"s mega-fines nearly
always resulted in mega-sweetheart deals. Indejd, OSHA seldom
gains meaningful abatement in turn for penalty reduction. It

is possible that this dealmaking strategy has greatly weakened
the respect employers have for OSHA. In reviewing fine collect—
ion data compiled by the Department of Labor®s Inspector General,
NSWI found-out that less than 24% of U.S. employers cited by
OSHA paid their fines in a timely fashion(2). No business or

state government could tolerate such a debt collection record.

CAL/0SHA Versus Federal OSHA
There are several key differences in the operations of fed—
eral OSHA and what was CAL/OSHA. In general, federal OSHA lacks
the tools and/or the will to exercise the level and scope of en—
forcement that existed in California. As we will see _later in

this testimony, that difference can be measured in lives.

There are key elements in any program designed to gain safety

and health compliance. These elements really can be grouped 1into
three areas: standards, enforcement, and education. For the pur—
pose of this report, education will not be considered. However,

the education function takes on special meaning when employers
know that the standards which have been promulgated are sound and
will be faithfully enforced. Economists have demonstrated that

employers want to inject as much certainty as possible into their
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business operations. Safety-oriented employer strongly favor
sound regulation and enforcement, particularly jf the regulation
results in an even playing field, forcing unsafe competitors to

invest in safety measures.

Standards. The record of federal OSHA 1in promulgating ef—
fective standards 1is poor. Indeed, nearly all of the standards
promulgated by OSHA in recent years came as a result of litigation
by public interest groups or organized labor. Testimony before
the U.S. Senate earlier this year demonstrated that OSHA has
suffered from a shortage of will to regulate and sufficient re—
sources (3). Likewise, the U.S. Office of Management and Budget
began demanding, 1in the early 1980s, extensive cost-benefit
analysis for each regulation, an intervention which effectively

stalled OSHA®"s rulemaking process (4).

The story in California was substantially different. Until
recently, there appeared to be strong, bipartisan support for
CAL/0OSHA. The differences that emerged over time were dramatic.
CAL/0OSHA successfully promulgated stricter exposure limits for 267
chemicals, 1including 23 reproductive hazards, 29 cancer-causing

agents, and 34 pesticides (5).

More importantly, CAL/OSHA promulgated effective standards
for the construction industry. CAL/OSHA has a construction permit

system, and regulations concerning logging, petroleum drilling
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and production, crane operation, high hazard tunneling, acci—
dent prevention programs, and high voltage line work. By
comparison, the federal government has not promulgated standards

for an® of these areas.

The absence of federal regulations does not mean that
federal OSHA does not regulate. However, the absence of stan—
dards forces OSHA to rely on what is known as the general duty
clause. The general duty clause has been inconsistently applied
by federal OSHA, a source of irritation for many employers. Em—

ployers are entitled- and should demand--clear rules.

Enforcement. California authorities learned several years
ago that strict enforcement is an important tcol for achieving
compliance. Clearly, neither the federal government nor CAL/OSHA
have proposed a level of fines which could force employers into
bankruptcy. For the federal government, the absence of signifi—
cant penalties means that the government must rely, in large part,
on the good intentions of those employers who consistently avoid
compliance. Here, once again, CAL/OSHA has differentiated itself
from the federal government in two very important ways. First,
CAL/OSHA could demand immediate abatement or correction of unsafe
working conditions. By comparison, the federal government, if
required, must seek a court order. That difference alone has prob—
ably cost lives. The right to seek immediate abatement is crit—

ical and cannot be adequately emphasized.



The second enforcement-related issue concerns the use of
criminal prosecutions. The National Safe Workplace Institute
has studied the federal government®s record in considerable de —
tail. The record 1is shockingly weak. Since 1981, the federal

government has indicted only two firms. One firm was convicted

and another was acquited. A third, ron-indicted firm arranged
for a plea bargain. During that same period, the State of Cali—
fornia achieved 112 successful prosecutions. The message: Cal—

ifornia will enforce the law when employers take actions that

threaten lives. The federal government does not.

So What?

To this point, we have reviewed important differences 1in
job safety enforcement between what was CAL/0OSHA and the feder—
al government. This left that task of evaluating the impact of
these two strategies on: (1) Lives-saved; and (2) Potential
costs. The analysis conducted by NSWI indicates that continued
jurisdiction by the federal government, given current trends,
will result in substantially more job-related fatalities in Cal —
ifornia is future years. Indeed, short of restoring CAL/OSHA,
the only way for California lawmakers to prevent an increase in
fatalities will be to sharply increase workers®™ compensation.
Otherwise, there will not be adequate incentive for California

employers to prevent job-related fatalities and injuries.

A word of caution is 1in order. The analysis that follows



relies heavily on death certificate data. Other job safety and
health related statistics are unreliable. For example, both

the Bureau of Labor Statistics (BLS) and the National Safety
Council (NSC) rely, to some extent, on employer surveys, which

is a poor way to collect such important data. While death cer—
tificates provide the best information available, we do not know
how much underreporting by cornoners of proper cause of death

may exist. For the purpose of this analysis, there is no reason
to believe that California coroners underreport proper cause of

death more than coroners in other states.

NIOSH Fatality Data

The best available source of information concerning job
related fatality data is the National Institutes of Occupational
Safety and Health (NIOSH) which purchases death certificates
from all states. NIOSH has analyzed the cause of death in each
instance. Recently, NIOSH released a survey report covering job
related fatalities from 1980-1985. NSWI used NIOSH data to
assess California®s experience as compared with selected State
Plan (state regulated) states and with selected federally reg—
ulated states. Table 2 (page 10) reveals that California would
have experienced 203 additional deaths per year during the NIOSH

reporting period if it had been under federal jJurisdiction.

It is likely that future fatalities will significantly out—

pace the 203 annual fatality rate reported in Table 2, since
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California®"s actual reduction in job-related fatalities was
dropping at \ much faster rate during the end of the reporting
period (1984-1985). During that same period, the weak enforce—
ment of the departing federal Administration was resulting 1in

an increase in the rate of fatalities, particulary for high-risk
workers (7). Again, it is important to emphasize that strong
enforcement will stimulate investments in safety equipment,
worker training, and safety personnel, causing a ripple effect

in fatality and injury reductions.

Table 2. Fatality Comparisons Between California
and Selected States, 1980-1985

Fatality Rate Per Average Annual
Category 100,000 Workers Fatalities
California 7.1 739
Federal Group* 8.4 876
State Group* 9.7 1,008
Fed/State Average 9.1 942
DITFereNnNCe .o e 203
¢Federal Group: Florida, Illinois, Ohio. Pennsylvania,

and Texas.

**State Group: Indiana, Kentucky, Michigan, Oregon,

and Washington.

Compiled by NSWI from NIOSH Data.

There is reason to believe that California®s coroners do
a more accurate job in recording the cause of death California
has a strong Department of Public Health and coroners receive

primary medical reports. In general, other states are far less
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systematic and complete. Preliminary results from a study being
conducted in Oklahoma indicate that coroners there underreport
job-related deaths by 50% (8). If one were to assume that Calif—

ornia coroners record the cause of death more accurately, then
it is possible chat the difference could be an additional 50 or

more deaths per year.

Construction

Probably the most important research on safety-related fat—
alities was done in 1987. This study considered only safety re—
lated deaths in the 35 most populous U.S. cities. This analysis
ranked these cities by fatalities per billion dollars worth of
construction (9). The economic value of the construction was reg—
ionally weighted to eliminate distortions from high cost of living
cities. California®s major cities (San Francisco, Long Beach,

San Diego, Los Angeles, and San Jose) ranked at the bottom.

Table 3. Urban Construction Fatality Ratesf 1979-1986

Safety-Related Deaths Per

Category Fatalities Billion Dollars
California 56 1.26
Federal Group* 272 5.89

State Group* 79 4.26
Fed/State Average 176 5.08

0 e = =0 0 1 o 170
¢Federal Group: New York, Denver, Jacksonville, Hous—

ton, and Kansas City.

¢e¢State Group: Memphis, Seattle, Baltimore, Honolulu,

and Detroit.

Compiled by NSWI from data collected by The New York Times
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Table 3 clearly suggests that under federal regulation, we
can expect 170 additional construction fatalities each year just
in California®s major cities! If just the fatality level fronm
federally regulated cities were considered, then California fat—
alities would have increased by 206 or by 467%! This data and
analysis 1is important because construction remains the most sig—
nificant source of occupational death in the U.S. Also, i1t dem—
onstrates the impact that CAL/OSHA, with i1ts thoughtful and ef—

fective programs, had on the lives of California workers.

Economics of Job Safety

Job safety and health programs have important economic impli—
cations for workers, employers, and government. In the U.S., the
cost of a job-related injury is seldom internalized to the bus—
iness environment that generated the injury. When costs are suc—
cessfully internalized, employers have sufficient incentive to in-—
vest in injury-prevention strategies. Until 1987, California
adopted a program of strong regulation and enforcement, featuring
immediate hazard abatement and the potential for criminal enforce-
ment. Unlike other states, California has avoided dramatic in—
creases 1in workers®™ compensation levels as a means of injury pre—

vention.

The National Safety Council (NSC) has estimated the cost of
a job-related fatality at $460,000 and the cost of a job-related

injury at $12,600 (10). Since the NSC is largely industry funded,
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there 1is reason to believe that costs are not over-stated. We
can assume that 25% of these costs are externalized to the pub—
lic. Table 4 shows the cost impact of job-related fatalities
over one-year and five-year time horizons.
Table 4. Job-Related Patality Costs

(In million dollars)
Fatality Total One Public One Total Five Public Five
Level Year Costs Year Costs Year Costs Year Costs
100 $ 46 $ 11.5 $ 230 $ 57.5
150 $ 69 $ 17.3 $ 345 $ 86.3
200 $ 92 $ 23.0 $ 460 $115.0
300 $138 $ 34.5 $ 690 $172.5

Source: NSWI calculations based on National Safety
Council injury cost estimates.

Based on the preceding analysis of fatalities in federally
regulated environments, it is highly possible that California“s
fatalities could increase by 300 per year. Fatalities are only a
small part of total job-injury costs. One should expect that in—
juries will increase by at least 30,000 a year. By using the NSC's

$12,600 cost estimate, the projected cost of injuries will be

$378 million annually. The externalized cost of injury 1in Cal—
ifornia can be calculated by multiplying the average workers®™ com—
pensation claim ($7,200) by the number of injuries (30,000) which

equals $216 million. One-fourth of that cost, $54 million, 1is pro—

bably absorbed by the public.

There is little doubt that increases in job-related injuries

will result in enormous increases 1in workers®™ compensation costs.
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Moreover, the insurance industry believes that a 1% 1increase in
injuries will 1increase the cost of workers®™ compensation to Cal—
ifornia employers by at least $40 million. Workers®™ compensation

costs in California could easily increase by $250 million annually.

Conclusion

This analysis has not touched upon the social costs associ—
ated with job-related fatalities and injuries. Each day child—
ren will wait at the dinner table for a parent who will never
arrive. The agony associated with that experience simply cannot
be quantified or justly compensated. Unless one believes that
the federal government is going to drastically alter its regulatory
and enforcement strategies, there will be sharp increases 1iIn in—
juries and fatalities and children without a parent. CAL/OSHA"s
impact cannot be disputed. Without question, the future costs of
increased fatalities and injuries will greatly exceed the $8
million that CAL/OSHA cost California taxpayers in 1987. The
NSWI trusts that this testimony will assist Californians 1in coming

to an informed judgment on Proposition 97.
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POOTNOTES

See Failed Opportunities (NSWI, September 2, 1988),
pages 18-20.

Semiannual Report: Office of Inspector General, U.S.
Department of Labor, page 45.

Testimony of several witnesses before the Committee on
Labor and Human Resources, U.S. Senate, April 18-20.

See hearing report, OSHA Oversight, pages 18-20.

There are "riders"™ on the appropriations bill for OSHA
that prohibit the Secretary of Labor from taking action
to terminate California®s State Plan.

Interviews and correspondence, 1including Freedom of In—
formation Act requests, with Ron Medeiros, Senior Coun-—
sel, Division of Occupational Safety and Health, State
of California, San Francisco.

See Footnote #1 above.

Interview with Anthony Suruda, M.D., M_P.H., NIOSH,
October 17.

See The New York Times, September 21, 1987.

Accident Facts (National Safety Council, 1987), page 31.
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Foreword

This report has been some time in the making.
Several months ago, representatives from the Founda-
tion ror the Advancement ofindustrial Research (FAIR),
a not-for-profitcorporation concerned about protecting
Indiana workers' safety and health, contacte*1us after
the horrible industrial disaster at Bastian Plating in
Auburn which claimed five lives.

Growing out of this initial contact was a recogni-
tion that FAIR and the National Safe Workplace Insti-
tute (NSWI) shared an interest in promoting workplace
safety.

Since we wanted to study a state that was rot
under federal OSHA Jurisdiction, we quickly had a
convergence of interest. Thus. FAIR commissioned us
to prepare a report evaluating Indiana's record of pro-
tecting worker safety and of compensating the victims
of workplace accidents.

Inthe ensuing period, we learned that many men
and women care deeply about the Job safety crisis in
Indiana. Inconducting our study, we benefited from the
insights of numerous individuals, both on and off-of-
the record.

FAIR was enormously helpful in tracking down
documents and in getting to know those who make a
difference and those who do not. This project, we trust,
will be the starting point of an enduring relationship.
While the National Safe Workplace Institute’s origins
arc substantially different from those of FAIR we have
a common bond in our dedication to drama tically
reduce Job-related deaths and injuries and to protect
the dignity of Indiana workers and their families.

This project benefited from the special skills of
David L. Nichols who recently resigned as NSWI’s
Director of Program Development to accept a new
position with the Jacobs Engineering Group. Mr.



Nichols added greatly to NSWI and will be missed.

Both men and women are the victims of
workplace homicide in Indiana. Anytime someone
dies, it is a tragedy. It is our utmost responsibility to
leam from those deaths, to make sure that the same
does not happen again. Shamefully, Indiana's leaders
have not learned these important lessons. This report
must help. That is our dutj.

We invite Indiana’s political leaders, particularly
the new Governor, tojoin with us in meeting the victims
and family members in Indiana’s sorry job safety
legacy. Perhaps the new Governor will leam the
lessons which his predecessors did not.

In closing, we dedicate this report to the children
of victims whose lives will be shortchanged by this
leadership breakdown. May their children not be so
cheated.

Sincerely,

Joseph A. Kinney
Executive Director



The working men and
women of Indiana are not
meaningfully protected

from unsafe workplace con-
ditions and once they are in-

jured, compensation is at
poverty levels.
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Chapter One
Introduction

In 1970, the U.S. Congress passed the Occupa-
tional Safety and Health Act (Job Safety Act), a law

designed to ensure men and women sale and healthy
workplaces. Passage of the Job Safety Act. combined
with state workers’compensation laws, offered workers
the promise of workplaces free ofJob-related Injury or
death.

On a national level, the U.S. has fallen far short
of that goal. For Indiana, the results have been even
more dismal. The working men and women of Indiana
are not meaningfully protected from unsafe workplace
conditions and once they are injured, compensation is
at poverty levels.

The Job Safety Act provides state officials with a
choice. Under law a state can gain jurisdiction ofJob
safety and health regulation ifthat state can assure the
Secretary of Labor that it is willing and able to provide
its workers with Job safety protection equal to that
offered by the federal government. In turn, the federal
government will make grants ofup to 50% of the costs
of the program. Indiana is one of 20 states which has
assumed Jurisdiction forJob safety and health.

In this report, we strive to accomplish several ob-
jectives. We will evaluate Indiana’s Job safety statistics
relative to its neighboring states—Michigan, Ohio.
Kentucky, and Illinois.

These are the states which will compete with In-
diana for new Jobs and economic growth. Indeed,
Indiana business groups argue that excessive regula-
tions or a “generous” workers’ compensation program
will Jeopardize future economic opportunities for Indi-
ana businesses and workers alike. These claims will be
examined during the course of this report.

Also, this report will focus on the effectiveness of
the state agency charged with protecting workplace



Clearly, as long as the costs

ofenforcementand compen-

sation are less than the costs
of prevention, employers
will have little incentive to
take corrective action.
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safety and health, the Indiana Occupational Safetyand
Health Administration (IOSHA). We have scrutinized
the effectiveness of IOSHA- We especially focus on the
tragiccommunity ofAuburn and the unwillingness and
inability of IOSHA to come to grips with problems in
northwest Indiana.

Enforcement, in our view, is an important
element of prevention. The second leg of prevention is
the compensation system. Clearly, as long as the costs
of enforcement and compensation are less than the
costs of prevention, employers will have little incentive
to take corrective action.

Before we begin our examination, itis important
to note that safe and healthy workplaces are not a "gov-
ernment only” question. Many employers have worked
constructively with workers to achieve reasonably safe
and healthy work environments.

The role ofgovernment concerns employers who
have not made workplace safety and health a high pri-
ority. Effectiveregulation can stir those employers with
whom safety and health are not priorities and engage
them in initiatives which are essential for making
workplaces safer and healthier. Ifthe existence ofregu-
lation is not enough, then the enforcement agency
must have the legal muscle to effectively regulate. Ifan
agency cannot effectively regulate, then one must
question the desirability of maintaining that organiza-
tion.
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Chapter Two
How Does Indiana Rate
in the Midwest?

Public official have boasted that Indiana is the
tenth safest state in the U.S.1 Hoosiers could be proud
of such a ranking—Ifonly it were true. The favorable
Indiana ranking depends upon a 1984 U.S. Bureau of
Labor Statistics (BLS) study. Astudy that BLS officials
have acknowledged as flawed because it depends on
voluntary reporting by employers with 11 or more em-

ployees.

U.S. job safety and health statistics are signifi-
cantly flawed, as a 1987 National Academy of Sciences
report revealed.2 Recentgovernment action shows that
employersdramatically underreportworkplace injuries
and even fatalities.3

The most reliable study available was published
by the National Institute of Occupational Safety and
Health (NIOSH). It paints a far different picture of
Indiana. The NIOSH study used a fomi of evidence
which is hard to refute, death certificates.4 The NIOSH
study team looked at death certificates in all 50 states
and found Indiana to be far above average for the U.S.

Indiana's fatality results are even less impressive
when one considers that the states with the highest
death rates are heavily rural states such Alaska. Idaho,
Montana, South Dakota, and Wyoming. These states
have high fatalities because of population dispersion
and the problems which exist in getting proper medical
treatment to seriously injured workers. In otherwords,
a Montana worker has a much higher chance ofdying
from a workplace accident than a similarly injured
worker in Indiana, since travel time to hospitals is
longer. Improved trauma and health care in rural
areas, especially in states like Montana, would reduce
Job-related fatalities.



Indiana and Its Neighbors-~
Who is Safe?

An objective determination of how safe Indiana
workplaces are can be made by comparing actual
workplace deaths in Indiana with its neighboring
states: Michigan, Ohio, Kentucky, and Illinois.

Compared with bordering states, Indiana ranks
only above Kentucky and substantially worse than
Michigan, Ohio, or Illinois. While it is difficult to
determine, it is very likely that Kentucky’ higher
death rate is due to mining fatalities.

Aswe can see from Table 2.1, the average fatality
rate in Hlinois is 13.5% below that in Indiana. The
comparison is even more dramatic for Michigan, 33%
below Indiana, and Ohio, which is 37% below Indiana.
This means that three Indiana workers die for every
two in Michigan and Ohio. Michigan and Kentucky are
state-regulated, while Ohio and Illinois are federally-
regulated.

Table 2.1

Traumatic Occupational Fatalities, 1980-85

Average Annual Number & Fatality Rate,
for Private Sector Workers

Average Annual Fatality Rate
State Number per 100,000
Ilinois 309 7.1
INDIANA 160 8.2
Kentucky 160 14.0
Michigan 167 55
Ohio 200 5.2

Source: NIOSH



This means that three con-
struction workers in Indi-
ana are dying for every two
in Michigan and Ohio.
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Construction

The largest source ofJob-related deaths in the
U.S. Is the construction industry. Only Kentucky has
ahigher construction death rate than Indiana ofthe five
states reviewed in this study. Once again, however,
Indianas death rate is substantially higher than thatin
Michigan, Ohio, or Illinois. In this instance, Indiana’s
fatality rate of34.1 per 100,000 construction workers
iIs much higher than the national average of 24.1.

Table 2.2

Traumatic Occupational Fatalities, 1980-85

in the Construction Industry

Average Fatality

Annual Rate Per
State Number 100,000
[llinois 42 26.0
INDIANA 26 34.1
Kentucky 19 42.0
Michigan 20 20.5
Ohio 30 214

Source NIOSH

As we can see from Table 2.2, the construction
death rate in lllinois, the next closest state is 24% lower
than the death rate in Indiana. The comparison is even
more dramatic for Michigan and Ohio.

The construction death rate in Michigan is 40%
below Indiana’s and the death rate in Ohio is 37% below
its neighbor, Indiana. Again, this means that three
construction workersin Indiana are dying for every two
in Michigan and Ohio.
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Manufacturing

Indiana has a slightly better record In manufac-
turing than in construction. There are a number of
large, highly ’inionized auto manufacturing plants in
Indiana whicn tend to provide safer workplaces than
non-union manufacturing. Kentucky, consistent with
trends in other areas, has a higher death rate than
Indiana. Indiana and Illinois have the same death
rates, but Michigan and Ohio, which are heavily union-
ized in relative-terms, have much lower death rates.

Table 2.3

Traumatic Occupational Fatalities, 1980*85
in Manufacturing

Average Fatality

Annual Rate Per
State Number 100,000
Ilinois 39 3.4
INDIANA 21 3.4
Kentucky 13 51
Michigan 24 2.5
Ohio 34 2.9

Scarce: NIOSH

The manufacturing death rate in Michigan is
23.5% below Indiana, while that ofOhio is 14.8% below
Indiana.

Public Utilities

Inthe fourth category which we examined, trans-
portation, communications, and public utilities, the
same pattern prevails—only Kentucky has a worse
death rate than Indiana. However, Indiana's death rate
of 37.8 per 100.000 Indiana workers is much higher
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than its midwest neighbors.

Table 2.4

Traumatic Occupational Fatalities, 1980-85
_ in Transportation, Communications,
Indiana workgrs are fgr and Public Utilities
more likely to die than their
counterparts in neighbor-
ing Michigan, Ohio, and II-

linois. Average Fatality
Annual Rate Per
State Number 100,000
Ilinois 51 219
INDIANA 35 37.8
Kentucky 30 57.4
Michigan 28 20.8
Ohio 46 24.9

Source: NIOSH

The relative statistics from transportation, com-
munications, and public utilities are dramatic. An
Indiana worker employed in the area of public utilities
has a much higher chance of being killed than his or
her counterparts in Michigan, Ohio, or Illinois. A
worker in this category has a 42.1% less chance of
being killed in Illinois, a 45% less chance in Michigan,
and a 34.2% less chance in Ohio.

Conclusion

As we have seen, Indiana workers are far mo e
likely to die than their counterparts in neighboring
Michigan, Ohio, and Illinois. Unfortunately, mine-
related fatalities tend to make it difficult to compare
Kentucky with Indiana.

Furthermore, it is likely that Indiana’s state Job
fatality statistics are inaccurate. Aforthcoming study
reveals that one-fifth ofIndiana’sjob-related deaths do
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not yield workers’ compensation claims5 when death
certificate data are matched with workers’compensa-
tion claims.

This means that fatalities are either underre-
ported or do notinvolve workers’compensation claims.
In the case ofindividuals who do not have dependents,
Indiana law limits workers' compensation to only bur-
lal expenses.

Finally, this review has not considered agricul-
tural fatality data. Purdue University has an outstand-
ing farm safety program which benefites thousands of
Indiana farmers. Generally, agriculture is not regu-
lated in the U.S., even though agriculture may have a
higher death rate than mining.6



It is a shame anytime some-
one dies. But in this case,
that shame is magnified by
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who died. Everything that
they would have produced
or done in their lifetime is
lost.
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Chapter Three
Auburn, Indiana

A Tragedy Waiting to Happen

Auburn. Indiana has become Infamous over the
past five months and for some time to come It will be
remember as the town where “those workers died." On
June 28, 1988 tragedy struck Bastian Plating Com-
pany. It s a day that few in Auburn will ever forget.

It Is a shame anytime someone dies. But in this
case, that shame Is magnified by the youth ofthe five
workers who died. Everything that they would have
produced or done in their lifetime is lost. It Is also a
shame because their deaths were needless and pre-

ventable.

The Indiana Occupational Safety and Health
Administration had warning signals regarding the
problems in Auburn several years before this five-
person tragedy occurred. On April 4, 1986, Darrell
Bland, a worker at the Aubum Foundry, was killed
while working with solvents. Bland's death was the
fifth at that plant since 1974,

*The first death occurred in October 1974 when
Leroy Funk. 30. was killed when a casting fell through
the roof striking him on the head.

*The second occured ir April 1976, when John
Mann, 32, died after a grinding wheel exploded and
pieces struck him in the abdomen.

*The third occured in September 1978, when
Thomas Takacks, 19, was killed in a conveyor belt
accident.

*The fourth occured In May 1979, when Willis
Chrisman, 46, was checking the electrical hook-up on
a furnace and he was electrocuted. Bland's death was
the fifth in a never-ending litany of death in Aubum.
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A news release reported Bland’ wife as saying,
“What is going on where my husband and five other
employees died in a 13-year period?"7

But apparently the warning signals were not
brightenough for IOSHA o see, as citations were issued
in some of those instances but the unsafe situations
were allowed to remain.

On June 28, 1988, five workers at the Bastian
Foundry died. They were Jeff Link, 25, Barney Sweet,
21, Larry O. Hensinger, 29, BillM. Freeze, 19. and Craig
Fogle, 19. Link was cleaning sludge out ofa tank when
he was overcome by hydrogen cyanide. The other
workers died attempting to rescue Link or each other.
Bastian had a history of problems which IOSHA ig-
nored.

The Bastian deaths were the topic ofnews stories
as authorities tried to get to the bottom ofthis tragedy.
Family members lashed out at the different parties who
they blamed for the accident, namely IOSHA and the
company, Bastian Plating.

IOSHA issued Bastian Plating four knowing cita-
tions, two serious citations, and six non-serious cita-
tions. The total proposed fine was $41,700 for the five
deaths.

For those who have had a workplace accident or
for those who have had a family member die, there are
many different reactions. Often these victims either
wantto shut themselves away and forget. Others want
to prevent the same thing from happening to someone
else. IOSHA has used the former approach for too long.
They should begin to adopt the latter approach.

In most Instances, mistakes can be a positive
Influence if something is learned. But IOSIIA appar-
ently did not leam from the first five deaths. One can
only hope that the same cannot be said about these
recent five deaths.



Chapter Four

IOSHA
A Safety Agency in Disguise?

In Indiana, the primary agency which has the
task of protecting workplace safety and health is the
Indiana Occupational Safety and Health Administra-
tion (IOSHA). IOSHA combined with the Indiana Occu-
pational Safety Standards Commission (OSSC), should
form an effective partnership which would lead to a
reduction in Job injuries and diseases.

Unfortunately, it does not work that way in
Indiana. IOSHA is understaffed and lacks the political
and legal clout that is essential for a meaningful
program. As we saw in Chapter Two. Indiana clearly
has a poor safety and health record, especially in
comparison with comparable Midwest states.

As we saw in Chapter Three, the recent tragedy
in Aubum is an example ofwhat can happen if safety
and health conditions are neglected over time.

In this chapter, we focus on evaluating the
performance of IOSHA and its sister standards-sctting
agency, the OSSC. Despite the dedication of its em-
ployees, IOSHA has failed to llve-up to its commitment
in promoting safer and healthier workplaces for Hoo-
siers.

AJob safety and health agency, whether at the
federal or state level, maintains and increases its
effectiveness and credibility depending upon its ability

to:
1) enforce the safety and health standards

though the use of inspections and civil and criminal
penalties;
2) commit adequate resources to tne task; and

3) sei standards which protect the safety and



The Indiana record is
shown to be less than what
meets the eye—much less.
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health of workers under itsjurisdiction.

With regards to each ofthe aforementioned three
measures upon which effectiveness and credibility
ests, Indiana's Occupational Safety and Health Ad-
ministration (IOSHA) falls short.

Inspections: A Cover-up?

At first glance, statistics appear to show that
IOSHA is performing its inspection function at a level
which exceeds federal OSHA and which compares
favorably to other state administered job safety pro-
grams.

In 1986. for example. Irdiana conducted 96
inspections per IOSHA inspector and inspected a total
0f4% ofthe state's workplaces. By comparison, federal
OSHA'’s record for that year, was 62.5 inspections per
federal OSHA inspector. Only 2.8% of the workplaces
under its jurisdiction were inspected.®

However, on closer examination, the Indiana
record is shown to be less than what meets the eye-
much less. As Table 4 shows, Indiana has shifted its
inspection resources from private sector companies,
which employ 86.8% ofthe state's workers and account
for 92.3% ofthe occupational injuries and illnesses, to
the public sector.

From 1982 to 1986. public sector Inspections
grew by 745% while private sector Inspections fell by
11.6%. Workers employed by the state and local
governments are now nearly 4.5 times more likely to see
an IOSHA inspector than are workers on construction
sites, in factories, or in private offices. The private
sectoremploys more than 80% ofthe Indiana's citizens.

In addition. Indiana seriously lags behind other



Table 4.1

Type of
Workplace

Industrial
Construction
Health

Totals
Private Sector
Public Sector

Type of
Workplace

Industrial
Construction
Health

Totals
Private Sector
Public Sector

1982
Number
1,957

1,898
765

4,620
369
1986
Number
651

3,080
354

4,085
2,744

Source LegUlattve Service* Afcocy. p. 22

IOSHA Inspection Totals
1982 & 1986

%of Total

44.6
43.2
3.8

91.6
8.4

cof Total

9.5
45.1
5.2

59.8
40.2
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state OSHA programs and federal OSHA In addressing

the problems of occupational health Inspections.

In

1986, IOSHA conducted 354 health inspections. This
number represented only 5.2% ofthe total inspections
done by IOSHA in 1986.

Olner state-plan states generally devote 10% or
more of their inspection resources to health inspec-
tions and federal OSHA completed nearly three times
the number of health Inspection as Indiana. Federal
OSHA devoted 15.3% ofits total Inspections to health

Inspections.®
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Civil Penalties

To make employers comply with health and
safety standards and to deter violations, Job safety
programs assess civil penalties against violators. As
with safety and health standards, Indiana has followed
the federal standard by adopting meager penalties
which, at best, represent a slap on the wrist.

Penalties range from $1,000 for non-serious,
serious, and failures to abate safety problems to
$10,000 for employers who knowingly violate stan-
dards.10

The penalties forworkplace safetyviolations have
remained unaltered since 1971 when workplace safety
was first requlated. If penalties had been adjusted for
inflation, a $10,000 knowing citation would, in 1988,
cost employers $29,700. Aserious citation would cany
a fine 0f$2.970. Inflation has eroded the value of IOSHA
fines by 68%, as shown in Table 4.2.

Table 4.2
OSHA Civil Fines
Current & CPU Adjusted Fines.
S
I $10,000
<
oC
co
o)
L& COLI Adjusted Fine- $2,970
£ $1,000
U

Depreciated Fine Value- $340

0 $10,000 $20,000

Dollars

$30,0



IOSHA has n ver referred a
case to prosecutors for the
consideration ofajob safety
and/or health prosecution.
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Beyond failing to keep civil penalties at a pace
with inflation, IOSHAhas been reluctant to impose civil
penalties. From 1984 to 1986. IOSHA Inspectors
issued an average of$5.197 in total penalties per year.
When divided by the 96 average inspections per Inspec-
tor in 1986, the average fine amounts to $54.14 perin-
spection.

The IOSHA record, as shown in table 7, falls
34.3% below that of federal OSHA inspectors who
averaged $7,910 in fines per year during the same
period. An federal OSHA inspector completes an
average of 62.5 inspections in 1986. The average fine
per inspection by federal OSHA was $126.56.

Table 4.3

Penalties per Inspector
Federal OSHA v. Indiana OSHA

1984 1985 1986 1983-86

Federal OSHA $5,544 $7,142  $11,044 $7,910
Indiana OSHA $4,229 $5,028 $6,334  $5,197

Soun-e: LSA and U.S. Dep«rtm«nt of Labor Report to PrciideD| for 1936

Criminal Penalties

In addition to eivil penalties, federal occupa-
tional safety and health law permits the criminal prose-
cution of employers who commit a willful violation cf
safety and/or health standards which contributes to
the death of an employee.

Indiana's state OSHA law is silent on criminal
prosecutions. In fact, IOSHA has never referred a case
to prosecutors for the consideration ofajob safety and/
or health prosecution. State officials have indicated
that they believe that IOSHA had no authority to do so.

By abdicating the state's role in prosecuting
violations of workplace safety and health. Indiana has
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slammed the door on Justice for workplace safety vic-
tims and their family members.

Moreover, It is possible that this gap In enforce-
ment powers may constitute a failure by the state to
maintain a safety program which Is at least as effective
as the federal government’s OSHA program.

Since 1980, California has prosecuted 292 cases
and secured 112 convictions forworkplace safety viola-
tions.1l The result has been a construction death rate
which is almost 3 times lower than other state-plan
states and almost 4 times lower than the fatality rate in
federal OSHA states. See table 4.4.

Table 4.4

Workplace Safety Fatality Rates

in Major Cities

Deaths Per Billion Construction $

Federal OSHA States 4.22
State-Plan States 3.25
California 1.14

Compiled by NSWI from Th« Nrw York Timor. September 21,1987

IOSHA Resources

Funding constraints on IOSHA play an important
role in limiting its effectiveness. In 1986, Indiana spent
37.5% less per worker than other state OSHA program
and 46.3% less than federal OSHA.

The federal government is partly responsible for
the underfunding of IOSHA. However, Indiana also
shares the blame. The problem is two-fold:

1) federal OSHA grants to Indiana are dispropor-
tionately smaller than grants to other state-plan states;
and



2) Indiana appropriates proportionately less to its
OSHA program them do other states.

Table 45
Comparison of OSHA Funding
Fiscal Year 1986
Total $ Federal State
Per Worker Share Share

Indiana $1.73 83c 90c
State-Plan States $2.77 $1.66 $1.11
Federal OSHA $3.22 $3.22 -

The pattern ofunderfunding by federal OSHA Is
long standing. In FY 1981, Indiana received 651 per
worker in federal OSHA funding. Funding for other
states ranged from 67 c per worker in North Carolina to
$2/21 per worker in Washington. While the gap has
narrowed in recent years, it remains excessive.

Despite its difficulties in obtaining federal fund-
ing, Indiana cannot escape scrutiny. The state has
failed to fill the gap created by insufficient federal

support.

The Legislative Service Administration reported
that low-salary ievels have contributed to a high turn-
over rate among IOSHA inspectors. Entry level safety
inspectors have a base pay of $15,132 compared to
$16,619 In Ohio and $22,195 in Michigan.12

OSSC

The Occupational Safety Standards Commission
(OSSC) in Indiana is charged with setting standards
which will protect the state's workers from safety and
health violations. Like the 19 other state-plan states.



Only once, in 1983, has the
OSSC adopted a standard
which was not previously
mandated by the federal
government.
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Indiana is obligated, as a minimum level of enforce-
ment, to enforce federal standards.

Only once, in 1983, has the OSSC adopted a
standard which \/as not previously mandated by the
federal government.

Clearly, the OSSC is seriously understaffed and
underfunded. Ifstate leaders do notwant the OSSC to
fulfill a needed mission, then the commission should be
terminated. Otherwise, the OSSC should be properly
funded and mandated to address critical regulatory
opportunities designed to promotejob safety and health
in Indiana.

Conclusion

The problems experienced by IOSHA are three-
fold.

1) Both civil and criminal penalties againstJob
safety and health violators are little or under used in
Indiana. The penalties have never been altered to reflect
the changing economy or to impose the severity needed
to keep employers in line.

2) Both thefederal government and the state of
Indiana have devoted too little of their total resources to
IOSHA. Without funding, the agency can hardly be
expected to draw top-notch, experienced inspectors or
administrators. And, if IOSHA receives neither federal
nor state backing, then the agency can hardly be ex-
pected to fulfill its mission.

3) The standard'setting commission has basic
flaws in its organization, funding, and mission which
have led to its present day inert form ofonly approving
what the federal government passes down the pipeline.
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Chapter Five
Indiana Workers’ Compensation
A Benefit Program or A Shield
to Justice?

Ifa worker hurt or injured, they must rely on
workers' compensation Insurance for income protec-
tion during the period during which they are out of
work. Workers' compensation programs, which date
back to the early 1900s, are designed to provide work-
ers with modestincome protection in the case ofinjury
orillness, while at the same time, protecting employers
against liability litigation.

In many respects, the trade-off implicitin work-
ers’ compensation is a Devil's bargain for workers-
modest income protection in exchange for the right to
recover the true costs.

Workers’ compensation is more than an insur-
ance and benefit program. Workers' compensation can
actually reduce public expenditures by serving as an
incentive for employers to reduce injuries, fatalities,
and disease. The way that the program should work is
simple.

First, the benefits must meaningfully compen-
sate for the cost ofaJob injury. Since employers must
pay the cost, higher costs provide greater incentives for
employers to reduce claims (injuries).

Second, sensible programs must be as "experi-
enced" based as possible. If a state regulates the
insurance Industry in such a way so the premiums
(cost ofinsurance) do not reflect actual losses (benefits
paid), then employers in that state have limited reason
to reduce injuries.

The workers' compensation system in Indiana
provides firms with little reason to reduce injuries.
Indiana has the lowest workers' compensation costs.
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based on average annual benefit costs per employee, in
the entire U.S., as shown in Table 5.1

Table 5.1

1985 Benefit Cost Per Covered Employee

Benefit Cost

State Per Employee
Alabama $198.00
California $314.00
Florida $233.00
Ilinois $231.00
INDIANA $90.00
Kentucky $276.00
Michigan $255.00
Mississippi $157.00
New Mexico $318.00
Ohio $365.00
West Virginia $558.00

Source: National Foundation for Unemployment Compensation

and Worker*' Compensation

Indiana is the only state where costs are double
digit. Since the cost ofworkers’compensation is such
a small part of the cost of doing business in Indiana,
incentives to prevent injuries are correspondingly low.

indeed, state officials use thisargumentas an in-
ducement to attract new business. State officials
should think through the implications of the message
they are sending.

Indeed, that message, to the extent it persuades
employers concerned about workers* compensation
costs, really involves the importation of death and
injury from other states. If anything, state officials
should impose high licensing fees on employers with
high Experience Modification Ratings (EMRs. the rela-
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tlve rating of that firm versus other firms in the indus-
try) which wish to relocate to Indiana.

Another example of the parsimonious cost of
workers compensation in Indiana can be seen in an
analysis ofbase rates in the construction industry. The
base, per $100 payroll, for those involved in electrical
wiring in Indiana isonly $1.78. Indiana's border states
are Michigan ($5.75). Kentucky ($3.54), and lllinois
($7.38). Once again, Indiana is at the bottom ofthe 50

states.13

An analysis of average workers’ compensation
benefits (see Table 5.2) shows that Indiana has outra-
geously low benefits as compared with neighborir »
states. Illinois, the highest ofthe states, has an average
benefit per claim which is 5.3 times higher than
Indiana’s. Meager compensation results in lessened
incentive on the part ofemployers to reduce injury and
disease.

Table 5-2

Average Workers’Compensation Payout Levels
1984

Total Compen- Average
State Caseload sation Paid Per Case

Illinois 54,723 $824,872,000 $15,079.93
INDIANA 47,031 $133,984,000 $ 2,850.72
Kentucky 37,145 $193,854,000 $ 5,239.30
Michigan 75,045 $629,560,000 $ 8,394.13
Ohio 111,772 $1,121,001,000 $10,029.35

Compiled from Accident FacU, 1987, Pag* 34,
Nation*! Safety Council, Chicago, lILinoia

Indiana’s workers’ compensation program is
stacked In favor of employers and against workers in
every important re: pect. Indeed, the Japanese
External Trade Organization (JETRO). which advises



Japanese firms on industrial location decisions, coun-
sels Japanese firms against locating plants in Indiana
because of its poor workers' compensation levels. 4
JETRO officials point out in interviews that Japanese
managers feel a high degree ofresponsibility for their
workers. Partly as a result ofthis concern, many major
Japanese plants have been built in Michigan and
Illinois, states which have far more generous injury
compensation programs.

Recently, the Indiana Legislature made modest
improvements in workers' compensation benefits.
More importantly, Indiana has scheduled significant
increases in total disability payments, which will rise
from $190 a week to $294 a week in 1990. Also, the
duration of benefits is important, particularly to those
who have permanent disabilities. Table 5.3 shows how
Indiana compares with neighboring states.

Table 5.3
Maximum Total Disability Benefit Levels
Under Workers’Compensation

Maximum Benefit Benefit
State Per Week Limitations
Illinois $554.00 Life
INDIANA $294.00 500 Weeks
Kentucky $331.00 Duration
Michigan $397.00 Duration
Ohio $385.00 Life

What happens to Indiana workers who are per-
manently disabled after their benefits are exhausted?
Thatis a critical question. Unfortunately, there are no
surveyswhich provide definitive information. However,
it is likely that many of these individuals end-up on
public welfare. Indeed, as case payments can help
generate overwhelming financial problems which may
In turn lead to family and/or societal problems.
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Termination Hearings

Indiana workers' compensation laws allow em-
ployers or Insurance companies the right to terminate
benefits without a hearing. While comprehensive data
are not available, Indiana is alone among Its neighbors
in adopting such an arbitrary and capricious policy.

Since Insurance is both mandated and regulated
by the state, the state condones such use ofpower. The
unilateral termination of benefits by the state of Indi-
anais currently being challenged in U.S. District Court
as a violation of due process.B5

Moreover, Indiana procedures allow the em-
ployer the right to select an injured worker’s doctor.
While itis impossible to determine, itis only logical that
some doctors may tilt their medical judgement in an
employer's favor.

The doctor's inducement for such decisions is
simply future business. Itis only logical that employers
retain doctors who provide them with favorable serv-
ices. In this context, it is important to emphasize that
Indiana's compensation levels are hardly high enough
to induce individuals to deliberately stay out of work.

Other Benefit Issues

Indiana is consistently cheap in virtually every
category-in the amount of compensation paid for a
lost limb or in the duration of benefits for partial dis-
abilities, for example. Indeed, the Legislative Services
Agency has reported that Indiana's permanent partial
disability is 257% below the national average.

Nor does Indiana law require that benefits be
paid in a timely fashion, allowing employers and insur-
ance companies an opportunity to hold onto capital,
earning interest at the expense ofthe injured. In every
conceivable respect, the Indiana workers’ compensa-
tion system is stacked in favor of the employers at the
expense of those injured or ill.
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Furthermore, the State of Indiana does not re-
quire employers to pay for the cost of vocational reha-
bilitation. Indiana is one of only seven states whose
workers’compensation laws contain no vocational re-
habilitation component. The result, as we will see in the
next chapter, is a tragic saga for workers and their
families.
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Chapter Six
The Human Dimension

Each day, Indiana suffers a human toll ofjob-
related death, injury, and sickness. The numbers, if

they could be accurately calculated, would be numbing.
As citizens, we have grown numb tc the steady drum-
beat of death, injury, disease, and disfigurement. We.
as a society, acceptjob injury and disease as a neces-
sary if unwanted part of industrial life.

If society is numb toJob injury, individual fami-
lies are not. Real men and women are really injured.
Their stoiy tells ofthe human dimension ofthe pain and
suffering and the costs, economic and social, that
families and society bears. We will let them tell their

stoiy.
Elizabeth Groves. Hagerstown

“I keep pretending he is still coming,” said Eliza-
beth Grovers. “Each Sunday, we used to go out and see
our friends and family. Now, when Sundays come. |
don’t put on my clothes."

Mrs. Groves. 59yearrs old, was happily married to
Richard Groves, a lineman for Henderson Electric of
Louisville. Kentucky. OnJune 16, 1987, Mrs. Groves
got some terrible news. Richard had been electrocuted.

The tragic news of Richard’s death foreshadowed
worse events to come. “l have never received the full
story ofwhathappened. Indiana OSHA never called me.
Ineverdid hear awordfrom Henderson Electric. I heard
that Henderson Electric received a fine of $1,700."

For Mrs. Groves, life had suddenly taken a turn
for the worse.

“I went five months without a check." Mrs.
Groves remarked. "The hospital where Richard died
and the lab both threatened to sue. |begged Hender-
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son Electric and the Insurance people to straighten out
the situation. Things changed only when Congress-
man (Phillip) Sharp intervened on my behalf."

“My husband was a lineman for 35 years."
continued Mrs. Groves. “l now have to live on for a
month what | used to budget for a week. 1get $720 a
month. Of that, | spend $200 right-away for my
medical (insurance)."

“I don’t know what | will do when my benefits
run-out at the end ofthe 500 weeks. The thought of it
scares me. l1Just don't know what I will do."

Pegsv Hoffelder, Aubum

On December 16. 1986, Peggy Hoffelders hand
was crushed when the machine she was operating
malfunctioned.

Ms. HofTelder worked making small rubber parts
for automobiles. Tne machine she operated had been
designed so that she had to reach into the machine
during the machine’s cycle to remove each part.

Although Ms. HofTelder had had the machine
previously checked-out. it malfunctioned on that day
and came down upon her hand while she was reaching
into the machine to remove a part.

Looking back, Peggy HofTelder says the company
where she worked was not unlike a foreign land. *They
can do anything to those people Inthere (theirworkers),
and there is nothing anyone can do about it.

“I'neverknew anything about (workers’)compen-
sation laws before. Unfortunately, | have become veiy
well acquainted with them during the past few years."
After the accident, Ms. HofTelder was simultaneously
undergoing medical treatments and trying to receive
retribution. She learned that she was. and still is. at the
mercy of her former employers.
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First. Ifshe wanted her medical treatments to be
paid for, she had no voice in choosing the doctors she

saw or the treatments she received. The company
doctor met her at the hospital over an hour after the
accident and he decided which surgeon would recon-
struct her hand.

After six months, she still could not return to
work, so she was sent to two other specialists for two
more operations.

Last November, the doctors decided that no more
could be done for Ms. Hoffelder. “I have Just recently
gotten so I can use my hand." With a lot ofaspirin and
a splint. Ms. Hoffelder says she can do some things with
her hand. “l think it is as good as it is going to get."

Second, the company she worked for Is self-
insured and the doctors who treated her were hired by
the company. Ms. HofTelder’s compensation payments
continue to be based upon the evaluation of her
condition by those doctors. While working. Ms. Hof-
felder made about $400 a week. Now she receives $ 190
a week in workers’ compensation.

At one point, from November 1987 to May 1988.
her payments stopped. “At the time. | was under the
impression that they did not have to pay me anything."
Then the checks began again without any prompting on
her part.

Ms. HofTelder's doctors said that there Isno more
that can be done for her. She fully expects compensa-
tion payments to end atany moment. “lguess Iwilljust
worry about that tomorrow," said Ms. Hi Telder, who
feels that she had no choice but to quit her Job after
being told that she could not continue with the same
type of work. She Is still not working.

“I'think companies need to be held accour'~ble.
not taxpayers."

Third, under the workers’compensati m system
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employees are not able to sue their employers. One
option left open to individuals Is a third party lawsuit.

Ms. HofTelder Investigated the possibility of a
third-party lawsuit against the manufacturer of the
machine which malfunctioned and crushed her hand.
She was told by a lawyer that It was impossible as the
company she worked for had designed and mat.2 the
machine she used and she could not sue her employer.

"Nobody should be able to get by with what that
company lIs getting by with." said Mo. HofTelder.

Eric Fosle, Auburn

"Iwill never forget the look on Jeremy’s face when
he came to get me."

Thatwas a fewshort months ago. Eric Fogle.Just
21-years old, was working as a cook at a Hardees Res-
taurant in Aubum. Hisyounger brother. Jeremy, had
come to get Eric when their brother. Craig, had been
injured at the Bastian Plating plant in Aubum.

"We went down to the hospital to be with Craig.
He wasjust 19-years old. He was too young to die. But
the doctors told us he would not make it. 1had hope,
but | knew that Craig would die."

Two days later, life was over for Craig. “l was
hoping for a miracle. We didn’t get it.

"Craig had worked at Bastian for about a year.
He went there after working for Aubum Foundry where
he started work Just aftergraduating from high school.”
recalled Eric.

“Craig was scared to work at Bastian. He came
home with bums and rashes.

“Life is tough in Aubum. We have too many
people hurt and killed. We need to stop this. We need
good safety programs. We need to protect our people.”
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CraJg Fogle died inavaliantyet tragic effort trying
to rescue fellow workers. Atotal of five men suffered a
common demise at Basitan Plating. The people of
Aubum - their family and friends- will not forget them.

Rod Warren. Hobart

Rod Warren can remember the accidentJust like
It was yesterday. The bridge which he was working on
simply collapsed. The question in Rods mind was not
avoiding injury, but how to escape alive.

Mr. Warren awoke in  Gary hospital after the
bridge collapse. Hewas alive, but he was only beglnnii g
to discover the hell of a Job injury. As a 29-year old
carpenter, he thought his life was in front ofhim. After
the collapse and the loss of his right leg. his cracked
pelvic bone and other serioub Injuries seemed meager
by comparison.

The bridge collapse happened at midday on
Thursday. His employer. Superior Construction, paid
him for Thursday and Friday. Then Superior termi-
nated his pay. That was only the beginning of his
difficulties.

“My family received $140 per week the first year,
then $75 a week the second year. Without my parents,
the carpenters' union, and social security, we would
have been in absolute poverty.

“Social security was critical, especially for a
family with children. However, it took us a year to get
the $960 a month we received. But with house pay-
ments, we needed It to survive.

“I'don’t know what so many people do." said Mr.
Warren. “l borrowed $10,000 from my parents during
the first year. We needed it because I couldn’twork for
two years."

Mr. Warren has a poor Impression of IOSHA. His
feeling about the Indiana's workers’ compensation
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system are worse. “l have very little respect for IOSHA.
TTiey seem almost like a bad Joke to me. When they do
come around, they seldom get tough. When they get
tough, they back-olT and reduce their fines.

“The workers’compensation system is worse. It
is a disgrace. It seems only to shield employers and
leave workers in poverty."

Mr. Warren's accident took place over six years
ago. “Itis a day I will never forget.”

Sheila Grider. Indianapolis
Sheila hates paying Indiana taxes.

This is because these taxes support a system
which failed to protect her husband and which did not
adequately support her and her child who was bom
after his death.

Herhusband. Charlie, was excited to begin train-
ing as a lineman for the Indiana Power and Light
company in the summer of 1986. Mrs. Grider had
concerns about the safety of this new Job.

“He told me that as long as he was careful that
everything would be okay." But the one thing neither
ofthem counted on. according to Mrs. Grider, was that
someone else would not be careful.

On a windy January 6. 1987. at the age of 23.
Charlie Grider was electrocuted and died. On that day.
Mr. Grider was installing some new equipment on a
pole as two supervisors watched him from below.

Mrs. Grider, who obtained a copy of the Indiana
OSHA file, said that it states that the two supervisors
knew of the danger yet they left him on the pole and
gave him no warning about an unblankcted wire which
was behind him.
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“The wire blew Into by husband's back, he never
saw It coming,"” said Mrs. Grider.

The company was cited for having Mr. Grider
work outside of his Job description, for undersuper-
vision. and for leaving that wire unblanketed. The fine
w-as $1,000. Mrs. Grider expressed deep disappoint-
ment In Indiana OSHA. "It seems that they should be
on sites like this before (an accident). Instead of after."

At the time. Mrs. Grider was expcc’tng. Jessica,
their first child. Following the accident. Mrs. Grider re-
ceived $2,000 from her husband's union and S2.000
from the company to cover funeral expenses. “It was
helpful, but not adequate...! remember sitting there,
about to deliver and thinking this is it. This is all we

get?"

A representative from the company came and
visited Mrs. Grider to give her the $2,000 and to ofTer her
aJob at the company. Mrs. Grider said that for her own
sanity she could not work for her husband’s company.
"I would have been Charlie Grider’s wldow\"

When she requested that the company pick up
health Insurance forJessica until the age of 18 or let her
buy it at the rate paid by her husband, they refused.
Mrs. Grider remembers them saying that by giving her
the money and offering her aJob they had fulfilled their
legal and moral obligations to her.

At present, she recieves about $760 a month in
workers' compensation and $500 , month in social
security disability benefits attributed to Jessica. "If
they arc not going to raise it (the compensation level),
then they should open up the right to sue."”

Mrs. Grider has gone back to work. "I couldn't
live on social security and workers’comp.”

With the death of her husband nearly two years
past and her daughter one year old. Mrs. Grider consid-
ers herself a survivor and not a victim. She still owns
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the house which she and her husband bought together,
but this is due to her efforts and not as a resuit of help
from the Indiana workers’ compensation system.

She is stiii bitter about the way the system did
not protect Jessica’s father and then left the two of
them holding the bag with no recourse to receive
retribution.

“It isJust not fair. My child deserves the life she
could have had..not Just getting by."

Quentin Erwin. Muncie

On October 20. 1986, Quentin Erwin's livelihood
took a severe turn for the worse.

On that day. Mr. Erwin was unilaterally termi-
nated from receiving Indiana workers’ compensation
benefits. Mr. Erwin, however, wias not notified of the
termination until November 4.

"I was only receiving $96 a week." Mr. Erwin
recalled. “My wife, at that time, and | had to move in
with my in-laws to make things work.

“The cut-off left everyone confused. My doctor
said that | should not go back to my original Job at
Procare. He did say that I could work at aJob which did
not require lifting. Yethe would notrelease me fromdis-
ability."”

The situation was a true Catch-22. Mr. Erwin
was disabled, yet he wasn’t. He could not go back to his
original Job. Although he could work somewhere else.
No one vrould employ Mr. Erwin until he was released
from his doctor’s care.

“The circumstances left my life In a horrible
situation. My Inlaws couldn’t understand it." Mr.
Erwin said. "l ultimately got divorced."”
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Mr. Erwin was injured when his shoulder was
severely dislocated when he was manhandled by a
patient at Procare, a Muncie-based firm which treats
emotionally disturbed patients. Mr. Erwin, who is 5*
foot 4-irches tall, was beaten on several occasions by
much larger patients.

To this day, Mr. Erwin remains outraged that his
workers’ compensation payments were terminated
without a hearing. He has filed suit in U.S. District
Court to constitutionally test Indiana’s procedures for
such terminations. Mr. Erwin cannot recover funds
under his suit, buta favorable ruling would prevent the
state from treating others in a similar manner.

"I Intend to win the suit,” said Mr. Erwin. “l will
fightitwill all that I'have. Itis outrageous that the state
of Indiana treats people in such a manner. What the
state did to me nearly ruined my life. The situation
should not happen to someone else."
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Chapter 7
How Many More Must Die?

Conclusions & Recommendations

The State of Indiana must no longer condone
legalized workplace homicide. Indianahas noi enforced
Itsjob safety laws and Ithas pushed those Injured or the
family members of those who have been killed on-the-
Job into poverty.

As we saw earlier In this report. Indiana workers
are dying In much larger numbers than their neighbors
In Michigan. Ohio, or lllinois. Other data presented in
this report show that Indiana is especially parsimoni-
ous in the way it handles workers' compensation. The
combination of lax enforcement and low workers'
compensation has produced a deadly result-business
environments which produce excessive death and In-
jury. This is the only possible explanation for the large
differences between Indiana and neighboring states in
selected Job fatality rates.

Hoosiers have heard from industry and political
leaders that low workers' compensation costs help lure
Jobs to Indiana. Indeed, any firm which buys this
argument is precisely the type of firm that Indiana
should not want. Such firms simply externalize the
costs ofjob-injury to the injured, their families, and the
public welfare system. Inareportwhich will be released
October 30. 1988. the National Safe Workplace Insti-
tute on shows that the costs ofjob injuries, in terms of
increased welfare benefits by the federal government, to
be $9 billion a year.18 Those costs should be absorbed
by the business environments which create the prob-
lems In the llrst place, not by the already hard-pressed
taxpayers.

The gap between benefits and costs is outra-
geous. The maximum benefits paid for an Indiana
fatality are less than $100,000. What is the cost?
According to the National Safety Council, an industry
group, the cost of a Job related fatality is $460.000.17
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The difference between the benefits paid by workers’
compensation and the actual cost of $360,000 is
absorb ed by families, private charity, and public wel-

fare.
How Many More Deaths'?

Indiana has experienced a much higher death
rate in construction than neighboring Michigan and
Ohio. According to the National Safety Council, about
one-third ofjob-related deaths occurin construction.18
The National Institute of Occupational Safety and
Health reports that Indiana had at least 133Job related
fatalities in 1984,9which translates into 44 construc-
tion deaths. Table 7.1 demonstrates how many deaths
would have occured ifIndiana had fatalityrates similar
to Michigan or Ohio.

Table 7.1
Relative Death Rates

Indiana Alone, Assuming Michigan and Ohio Rates
Construction Industry

Fatality Rate Number of Fatality

State per 100,000 Fatalities Gap
Indiana 34.1 44 —
Michigan 20.5 26 18
Ohio 21.4 28 16

Aswe can see from Table 7.1, Indiana would save
18 lives ayear ifthe state operated programs which had
the same effect as Michigan, or 16 ifthe state had the
same programs as Ohio. Indiana's economy would
have saved $8.3 million ifit had expeilenced the same
rate as Ohio-using $460,000 as the costofajob related
death. These estimates obviously donotbring into con-
sideration the social costs of fatalities. Moreover,
injuries occur almost in relation to fatalities. Hence,
the total bill for Indiana could be a staggering, in the
hundreds of millions of dollars each year.
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Conclusions & Recommendations

Soon, the people oflndiana will have a new Gov-
ernor. That Governor should immediately establish
worker safety and health protection as a high priority in
this administration.

Itis time that meaningful protection be offered to
the working men and women oflndiana or time thatjob
safety and health Jurisdiction be retuned to the federal
government.

The new Governor should appoint a “Hoosier Job
Safety and Health Gubernatorial Task Force." This
effort should be comprised of labor and industry
members, victims, and others who clearly have a stake
inworkplace safety and health issues. This Task Force
should be required to report to the Governor within 90
days specifying both administrative and legislative re-
forms which should be made early next year.

This Task Force needs to consider reforms in
workplace safety and health and in workers* compensa-
tion. The Task Force should conduct hearings, to maxi-
mize public input.

The goal which should drive the Task Force is the
need for Indiana to have a system which prevents
injuries rather than tolerates injuries.

The remainder of this chapter will focus on
minimum goals for reforming IOSHA and the workers'
compensation system in Indiana.

Enforcement/Regulation

IOSHADbadly needs to be reformed. IOSHA needs
competent personnel and the resources to compensate
it personnel. Perhaps as importantly, IOSHA enforce-
ment officers need a mandate.

They need to know that they will have support
from the highest offices of the state to conduct their
responsibilities.
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IOSHA clearly needs to shift its enforcement
activities from the public sector to the private sector.
IOSHA should develop a special targeting system to
identify those firms with high rates ofinjury and death.

Injury prevention strategies typically involve the
potential of substantial penalties. I0SHA must be
ready to impose such penalties in order for Indiana
businesses to fully understand that the state will
enforce the law.

Clearly, IOSHA has not been fairly treated by the
federal government in the budget process for state
grants. The federal government has consistently re-
quested higher appropriations for federal programs
than it has for state-plan grants.

Finally, the OSSC must have the resources and
the authority to establish the safety and health stan-
dards which are critical to protecting Indiana workers.
The OSSC should not rely on the federal government to
promulgate effective standards.

Workers' Compensation

The Indiana workers’ compensation system, in
spite of recent modification, is a disgrace. Minimum
reforms should include:

1) The right to a hearing prior to having benefits
terminated;

2) The adoption ofbenefits which are comparable
to the average benefits in border states [Michigan, Ohio.
Kentucky, and lllinois); and

3) Therightto liligaleagainstemployers who have
demonstrated recklessness.

As we discussed in this report, there Is no
evidence to support the claim that firms move to
Indiana because ofthe low-cost ofworkers’compensa-
tion insux ance. Indeed, ifitistrue that firms that move
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to Indiana because of lower Insurance costs, then these
firms would be precisely die firms which Indiana does
not want. They would be all too willing to have the
workers and taxpayers share the costs of mismanage-
ment and recklessness.

The people of Indiana should be proud of their
state. However, that pride should not extend to the way
state government enforces Job safety and health law's.
Nor should that pride extend to Indiana’s poverty-level
sworkers’ compensation programs.

The people ofIndiana should demand that their
government operate programs which prevent injury
and which Justly compensates people when Injury
occurs. With modest steps. Hoosiers will no longer be
expendable people, but people with a future free from
excessive death and Injury.
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COMPARISON OF 1987 ALASKA AND NATIONAL
OCCUPATIONAL [INJURY AND ILLNESS INCIDENCE RATES

Alaska Rate National Rate
Oil and Gas Extraction 9.0 8.3
General Building Construction 17.5 14.2
Heavy Construction 19.4 14.5
Special Trade Construction 15.0 15.0
Canned and CI d Fish Processing 35.2 26.4
Fresh/Frozen Fish Processing 35.3 18.8
Logging Camps and Contractors 51.8 19.3
Trucking and Warehousing 17.7 12.3
Water Transportation 13.2 12.9
Tranportation by Air 13.9 14,3

All Private Industries 10.9 8.3



TABLE A-11
Incidence rates of Occupational Injuries and Illnesses
Comparison of all States - Private Sector
1983 to 1987

1983 1984 1985 1986 1987
USA 7.6 8.0 7.9 7.9 8.3
Alabama 7.9 8.3 8.4 8.7
Alaska 10.6 10.3 10.7 10. 2 10.9
Arizona 9.3 9.5 9.2 8.9 9.0
Arkansas 8.1 8.0 8.0 8.4
California 9.1 9.3 9.1 8.9 8.8
Colorado — -- - - -
Connecticut 8.0 8.3 8.3 8.2
Delaware 5.3 5.5 5.6 6.0
Florida 8.7 8.9 8.8 8.8
Georgia — - - - -
Hawaii 10.6 10.0 9.6 9.5 9.3
Idaho — - == - —
Illinois - - - - -
Indiana 7.3 7.7 7.7 8.2
lowa 7.8 8.1 8.2 8.4
Kansas 7.5 7.7 7.7 7.6
Kentucky 7.6 8.3 8.3 8.4
Louis: ana 7.4 7.9 7.3 7.0
Maine 11.0 13.2 12.5 12.9
Maryland 7.6 7.8 7.9 7.8
Massachusetts - - - - -
Michigan 6.8 7.6 8.0 8..2
Minnesota 7.3 7.7 7.6 7.3
Mississippi - 8.0 7.8 8.0
Missouri 7.5 8.0 7.9 8.5
Montana - 8.5 8.0 3.2
Nebraska 8.4 8.8 7.9 8.K
Nevada 9.0 9.0 8.5 8.4 9.4
New Hampshire - - - - -
New Jersey - - - - -
New Mexico 7.8 8.7 8.4 7.7
New York - - - - -
North Carolina 6.8 7.2 7.4 7.2
North Dakota - - - - -
Ohio - - -
Oklahoma 8.9 9.8 9.5 8.1
Oreaon 9.8 10.6 10.5 10.7 10.9
Pennsylvania - - - - -
Rhode Island 8.3 8.4 8.9
South Carolina 6.7 6.9 7.1 6.9
South Dakota - - - _ —
Tennessee 7.9 8.6 8.2
Texas - - - __ —
Utah 8.5 9.2 8.5 9.1
Vermont 9.2 10.0 9.1 8.9
Virainia 7.0 7.6 7.3 7.6
Washington 9.7 9.9 9.4 9.8 10.6
West Virginia 6.7 7.2 7.2 7.7
Wisconsin - - - -
Wyoming 7.9 8.6 7.4 7.6
American Samoa 2.5 3.0 3.6 3.2 2.6
Guam 2.7 2.8 3.6 3.7 3.6
Puerto Rico 4.2 3.9 3.8 3.9
Virgin Islands 2.8 2.4 2.4 2.4

SOURCE: Bureau of Labor Statistics.
-- = Publishable Rate Unavailable.
a = 1987 data not available at time of publication.



Incidence Rotes of Recordable Occupational
Industry Data Time Series,

Industry

TOTAL PRIVATE AND PUBLIC SECTOR...............
TOTAL PRIVATE SECTCR....ccccooiiiiiieereeec e
MINING
Oil and Gas Extraction...

Petroleum 4 Gno Production.. ..
Oil 4 Gas Field ServicesS........

CONSTRUCTION....
General Butlding Contractors
Residential Buildings.......
Nonresidential Buildings.....
Heavy Construction Contractors..
Highway and Street Construction...
Heavy Construction, Except Huy....
Special Trade Contractors..............
Pluming, Heating & Air Condtt....
Electrical
Hisc Special Trade

MANUFACTURING
Food and Kindred Products.
Hisc Food Prep A Kindred
Canned h Cured Fish 4 Seafoods..
Frech/Froz Pkgd Fish 4 Seafds...
Lurfcer 4 Wood Prod Except Furniture
Logging Camos 4 Contractors..............
Printing, Publishing 4 Allied [nd...

TRANSPORTATION ANO PUBLIC UTILITIES...
Local 4 Inrerurban Passenger Transit
Trucking a « Uarcnousing........c.ce..

Truckin', Local and Long Oistance.
Watt- fra isportation
Transportation by Air..
Cctimunication.......................
Electric, Gas ,,Td Sanitary Services.

WHOLESALE ANO RETAIL TRADE..........cocevvinnnne
UHOLESAIE TRAOE

Ourablc Cocos
Nondurable Goods

RETAIL TRAOE......cooiiiririereriee s
Building Materials 4 Carden Supplies
lurber 4 Bldg Materials
Ceneral Merchandise Stores..
FOOd STOTeS ..o e e e
Auto Dealers and Service Stations...
Apparel and Accessory Stores........
Furniture, Home Furmsnirgs... .
Eating and Drinking Places..
Miscellaneous Retail

FINANCE, INSURANCE ANO REAL ESTATE
Banking
Credit Agencies....
Real Estate.
holding 4 Other Investment Offices..

SERVICES ..o
Hotels and Other lodgirg Places.
Personal Services......

Business Services..
Automotive Services.
Health Services...
Legal Services..
Social Services...

Hemccrship Organizations
Miscellaneous Services....

STATE AND LOCAL GOVERNMENT.........ccoeeviinunnnnn

STATE COVERNMENT.

ICCAL COVERNMENT........ociiiiiiiiiiiin i

See footnotes ot end of section.
ee o Publisnaote rote t/wvailabie.

SIC
Code

13
131
128

15

152
154
16

161
162
17

171
173
179

20
209
2091
2092
24
241
27

51

52
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1978
9.4
10.0
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15.7
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9.2
10.1
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13.7
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11.9
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AlasKka 1970 to 198"

1980 1981
9.1 9.2
104 10.0
12.1 15.4
12.4 15.8
2.5 7.3
238 249
185 17.2
16.5 19.8
151 15.6
18.0 23.7
17.3 151
19.2  17.8
16.4 14.0
159 17.8
16.7 18.3
16.5 15.4
16.3 21.6
23.3  19.1
zi.r  22.2
26.9 225
21.4 19.9
31.7 24.6
32.5 26.8
37.3  27.2
2.5 3.1
122 116
4.8 6.7
21.7 17.3
221 18.0
16.2 16.6
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HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOX Y, JUNEAU 99811
(907) 465-3892

November 23, 1989

M EMORANDUH

To: Members, House Labor and Commerce Committee

From: Representative Dave Donley, Chair
House Labor and Commerce Committee

Re: HB 286 - Workplace Safety

HB 286 increases the penalties for workplace safety violations by a factor
of three to adjust for inflation since 1970 when the penalty structure was
established in Alaska.

HB 286 addresses a concern that current penalties for even the most serious
repeat or willful violations are so small in relation totoday"s dollar
that they no longer serve as an effective deterrent against poor workplace
safety practices. A Department of Labor fiscal note and position paper
strongly endorsing HB 286 1is included in your committee file along with
several research reports dealing with workplace safety issues.

In addition to HB 286, the committee will be discussing other workplace

safety issues during our November 30, 1989 public hearing.

dd/gbisgo
b/hb286



STEVE COWPER, GOVERNOR

DEPARTMENT OF LABOR PO BOX 21149
JUNEAU. ALASKA 99802-1149

PHONE: (907) 465-2700

OFFICE OF THE COMMISSIONER
FAX: (907) 465-2784

October 19, 1989

House Labor and Commerce Committee
Alaska State Legislature

Pouch V

Juneau, AK 99811

Dear Committee Members:

Enclosed is a Notice of Proposed Changes in the regulations of the
Alaska Department of Labor, together with a copy of the specific changes
we are proposing.

If you have any questions or comments concerning the action we are

proposing, please contact the Occupational Safety and Health Section in
the Division of Labor Standards and Safety at (907) 465-4856.

Sincerely,

-rW (xV~
tHm Sampson *

Commissioner

Enclosures



NOTICE OF PROPOSED CHANGES
IN THE REGULATIONS OF THE
ALASKA DEPARTMENT OF LABOR

Notice is given that the Alaska Department of Lab-.r, under authority vested
by AS 18.60.0EO, proposes to amend regulations in Title 8 of the Alaska
Administrative Code dealing with occupational safety and health standards
which are adopted by reference and proposes to repeal and adopt safety

and health standards in Subchapter 05, Construction Code, dealing with

the construction of underground tunnels, shafts, chambers, and passage-
ways, to implement AS 18.60.010 as follows:

C AAC 61.010 1s proposed to he amended to reflect amendments to
Suochapter 05, Construction Code, therein adopted by reference.

Section 190 of Subchapter 5, Construction Code Is proposed to be
repealed and readopted.

The proposed regulations prescribe requirements for:

LN Safe access and egress to all work stations.

?. The check-in/check-out system that must be maintained to ensure
that above-ground personnel have an accurate count of persons
underground.

3. Safety Instruction to be given to employees.

4. Notifying employees at the beginning of a workshift of any
hazardous occurrences or conditions that might affect employee
safety.

5. Safety instruction for all employees to recognize and avoid hazards
associated with underground activities.

6. Methods of communications between the work face, the bottom of the
shaft, and the surface.

7. Actions to be taken in case of emergencies.
8. Recognizing conditions under which operations are classified as
"'gassy" or 'potentially gassy" and the work restrictions that

accompany such dassificafirns.

9. Air monitoring and atmospheric testing for all underqgrouod
construction operations.

10. Ventilation and illumination.

11. Fire prevention and control.

12. Welding, cutting and other hot work.

13. Inspecting the work area for ground stability.

e, Masting.

15. Inspecting drilling and haulage equipment before use.

16. Electrical safety.

17. Hoisting operations unique to underground construction.

The foregoing proposed changes in the regulations of the Alaska
Department of Labor are intended to establish minimum safety ar.d health

reonirrmcnts for places of employment in the State, and to be at “east
as effective as those promulgated by the U.S. Secretary of labor.



Notice is also given that any person interested may present oral and
written statements or arguments relevant to the proposed action at a

hearing to be held on
November 28. 1939. 9:30 a.m.

Department of labor Building
1111 M. Oth Street

Room 303

Juneau, AK

November 29, 1989, 9:30

Department of Labor Building
301 Eagle Street

Room 304

Anchorage, AK

eNovember 30, 1909, 9:30 a.m.

Division ot Labor Standards and Safety
Regional Office Building

675 Seventh Street

Fairbanks, Alaska

In addition, written statements or arguments may be sent to the

Commissioner of Labor, P.O. Rox 21149, Juneau,

received no later than November 30, 1989.

Alaska 99F102-1149, to be

This action is not expected to require an increased appropriation.

Copies of the proposed regulations may be obtained by writing to the

following offices of the Department of Labor:

Division of Labor Standards and Safety
P.O. Box 21149
Juneau, Alaska 99802-1149

Division of Labor Standards and Safety
P.0. Box 107022
Anchorage, Alaska 99510-7022

Division of Labor Standards and Safety
Regional Office Building

675 Seventh Street

Fairbanks, Alaska 99701-4596

The Alaska Department of Labor, upon its own motion or at the instance
of any interested person, may at the hearing or after it adopt proposals
within the scope of this notice without further notice or may decide to

take no action on them.



Register , 1990 LABOR 8 AAC Cl1.010

CHAPTER 61.
OCCUPATIONAL SAFETY AND HEALTH

ARTICLE 1.
ADOPTI OH OF STANDARDS.

* Section 1. 8 AAC 61.010 is amended to read:

8 AAC 61.010. STANDARDS. The Alaska Department of Labor adopts
by reference subchapters 1 (effective 6/30/73, as amended as of
5/21/89); 2 (effective 9/26/74, as amended as of 2/4/89); 3 (effective
6/30/73, as amended as of 2/4/89); 4 (effective 6/30/73, as amended as
of 8/23/89); 5 (effective 9/26/74, as amended as of / / ); 6
(effective 8/21/78, as amended as of 4/15/87); 7 (effective 3/27/76, as
amended as of 2/4/89); 8 (effective 1/26/78, as amended as of 5/22/88);
9 (effective 1/26/78, as amended as of 2/4/89); 10 (effective 6/18/87,
as amended as of 12/13/87); 11 (effective 8/11/76, as amended as of
8/23/80); 12 (effective 8/11/76, as amended as of 8/23/80); 13
(effective 8/11/76); 14 (effective 9/30/76, as amended as of 10/14/87);
15 (effective 9/12/84, as amended as of 10/1/88); and 16 (effective
9/1/88) of the Alaska Occupational Safety and Health Standards (AOSAHS),
as outlined below. These standards are adopted in accordance with AS
18.60.020, as the minimum standards to be followed throughout the State
of Alaska. The standards are adopted by reference pursuant to a finding
by the lieutenant governor that a detailed printing of the regulations
in the Alaska Administrative Code would be impractical.

(FFF. 6/. D."73, Reqister 46; am 9/26/74, Register 51; am 5/7/75,
Register 54; c¢ * 11/22/75, Register 56; am 3/27/76, Register 57; anm
5/7/76, Regisf r 58; am 8/11/76, Register 59; am 9/30/76, Register 59;
am 12/16/76, 1 gister 60; am 4/23/77, Register 62; am 1/26/78, Register
»l; (in 8/21/7P, Register 67; am 11/19/78, Register 68; ain 12/24/78,
Register 68; am 5/2/79, Register 70; am 10/21/79, Register 72; am
6/13/80, i.egister 74; am 7/25/80, Register 75; am 8/23/80, Register 75;
am 5/30/82, Register 82; am 12/16/82, Register 84; am 3/20/83, Register
85; am 3/25/83, Register 85; am 6/26/83, Register 86; am 9/30/83,
Register 87; am 2/19/84, Register 89; am 6/16/84, Register 90; am
9/12/84, Register 91; am 12/16/84, Register 92; am 2/1/85, Register 93;
am 6/9/85, Register 94; am 1/8/86, Reqister 97; am 5/10/86, Register 98;
am 7/12/86, Register 99; am 1/9/87, Register 101; am 1/11/87, Register
101; am 1/16/87, Register 101; am i/18/87, Reqister 101; am 1/30/87,
Register 101; am 4/15/87, Register 102; am 6/18/87, Register 102; am
8/13/87, Register 103; am 10/14/87, Reqister 104; addt"l am 10/14/87,
Reqister 104; am 12/13/87, Register 104; am 3/26/88, Register 105; am
3/30/88, Register 105; am 4/21/88, Pegister 106; am 5/22/88, Regqgister
106; am 6/19/88, Register 106; am 9/1/88, Register 107; am 9/30/88,
Pegister 107; am 10/1/88, Register 107; am 2/4/89, Register 109; urn
4/21/89, Register 110; am 5/21/89, Reqister 110; am 8/23/89, Register
111; am [/ [/ , Register )

Authority: AS 18.C0.020
AS 18.60.030

AS 18.60.075
AS 44.62.130

Note to Publisher: Outline of standards remains unchanged.



CONSTRUCTION CODE

05.190 is repealed and readopted to read:

05.190 Underground construction. (a) Scope and application.
(Y] This section applies to the construction of
underground tunnels, shafts, chambers, and passageways. This

section also applies to cut-and-cover excavations which are both
physically connected to ongoing underground construction operations
within the scope of this section, and covered in such a manner as
to create conditions characteristic of underground construction.

(2) This section does not apply to the following:

(A) Excavation and trenching operations covered by
05.160, such as foundation operations for above-ground
stru -tures that are not physically connected to underground
construction operations, and surface excavation; nor

() Underground electrical transmission and
distribution lines, as addressed in 05.220.

(b) f zeess and egress.

(1) The employer shall provide and maintain safe means
of access and egress to all work stations.

(2) The employer shall provide access and egress in such
a manner that employees are protected from being struck by
excavators, haulage machines, trains and other mobile equipment.

3 The employer shall control access to all openings
to prevent unauthorized entry underground. Unused chutes, manways,
or other openings must be tightly covered, bulkheaded, or fenced
off, and must be posted with warning signs indicating "Keep Out"
or similar Jlanguage. Completed or wunused sections of the
underground facility must be barricaded.

(c) Check-in/check-out. The employer shall maintain a check-
in/check-out procedure that will ensure that above-ground personnel
can determine an accurate count of the number of persons
underground in the event of an emergency. However, this procedure
is not required when the construction of underground facilities
designed for human occupancy has been sufficiently completed so
that the permanent environmental controls are effective, and when
the remaining construction activity will not cause any
environmental hazard or structural failure within the facilities.

(d) Safety instruction. All employees shall be 1instructed
in the recognition and avoidance of hazards associated with

1



underground construction activities including, where appropriate,
the following subjects:

D Air monitoring;

() Ventilation;

3) Illumination;

(4 Communications;

) Flood control;

(6) Mechanical equipment;

(7) Personal protective equipment;

(8) Explosives;

9 Fire prevention and protection; and

(10) Emergency procedures, including evacuation plans
and check-in/check-out systems.

(e) Notification.

(1) Oncoming shifts shall be informed of any hazardous
occurrences or conditions that have affected or might affect
employee safety, 1including liberation of gas, equipment failures,
earth or rock slides, cave-ins, floodings, fires or explosions.

(2) The employer shall establish and maintain direct
communications for coordination of activities with other employers
whose operations at the jobsite affect or may affect the safety of
employees underground.

(H)Communications. (€)) When natural unassisted voice
communication 1is 1ineffective, a power-assisted means of voice
communication must be used to provide communication between th-"
v/ork face, the bottom of the shaft, and the surface.

(2) Two effective means of communication, at least one
of which must be voice communication, must be provided in all
shafts which are being developed or used either for personnel
access or for hoisting. Additional requirements for hoist operator
communication are contained in paragraph (t)(3) of this section.

©)) Powered communication systems must operate on an
independent power supply, and must beinstalled so that the use of
or disruption of any one phone or signal location will not disrupt
the operation of the system from any other location.



@) Communication systems must be tested upon 1initial
entry of each shift to the underground, and as often as necessary
at later times, to ensure that they are in working order.

(5) Any employee working alone underground in a
hazardous location, who 1is both out of the range of natural
unassisted voice communication and not under observation by other
persons, must be provided with an effective means of obtaining

assistance in an emergency.
() Emergency provisions.

(€D Hoisting capability. When a shaft is used as a
means of egress, the employer shall make advance arrangements for
power-assisted hoisting capability to be readily available 1in an
emergency, unless the vregular hoisting means can continue to
function in the event of an electrical power failure at the
jobsite. Such hoisting means must be designed so that the load
hoist drum is powered in both directions of rotation and so that
the brake 1is automatically applied upon power release or failure.

) Self-rescuers. The employer shall provide self—
rescuers having current approval from the National Institute for
Occupational Safety and Health and the Mine Safety and Health
Administration to be immediately available to all employees at work
stations in underground areas where employees might be trapped by
smoke or gas. The selection, issuance, use, and care of
respirators must be in accordance with section 05.050(d)(2) and (3)

of this subchapter.

3) Designated person.At least one designated person
must be on duty above ground whenever y employee 1is working
underground. This designated person must be responsible for
securing immediate aid and keeping an accurate count of employees
underground in case of emergency. The designated person must not
be so busy with other responsibilities that the counting function

is encumbered.

(4) Emergency lighting. Each employee underground must
have an acceptable portable hand lamp or cap lamp in his or her
work area for emergency use, unless natural light or an emergency
lighting system provides adequate illumination for escape.

(5) Rescue teams.

(A) On jobsites where 25 or more employeeswork
underground at one time, the employer shall provide (ormake
arrangements in advance with locally available rescue services
to provide) at least two 5-person rescue teams, one on the
jobsite or within one-half hour travel time from the entry
point, and the other within 2 hours travel time.



(B) On jobsites where less than 25 employees work
underground at one time, the employer shall provide (or make
arrangements in advance with locally available rescue services
to provide) at least one 5-person rescue team to be either on
the jobsite or within one-half hour travel time from the entry

point.

© Rescue team members shall be qualified 1in
rescue procedures, the use and Jlimitations of breathing
apparatus, and the use of firefighting equipment.

Qualifications shall be reviewed at least annually.

D On jobsites where flammable or noxious gases
are encountered or anticipated in hazardous quantities, rescue
team members shall practice donning and using self-contained

breathing apparatus monthly.

(®) The employer shall ensure that rescue teams
are fTamiliar with conditions at the jobsite.

(h) Hazardous classifications.

¢)) Potentially gassy operations. Underground
construction operations must be classified as potentially gassy if

either:

(A) Air monitoring discloses 10 percent or more of
the lower explosive limit for methane or other flammable gases
measured at 12 1inches (304.8 inm) + 0.25 inch (6.35 mm) from
the roof, face, floor or walls in any underground work area

for more than a 24-hour period; or

|® The history of the geographical area or
geological formation indicates that 10 percent or more of the
lower explosive limit for methane or other flammable gases is
likely to be encountered in such underground operations.

2 Gassy operations. Underground construction
operations must be classified as gassy if:

(A) Air monitoring discloses 10 percent or more of
the lower explosive limit for methane or other flammable gases
measured at 12 inches (304.8mm)®* 0.25 inch (6.35 mm) from the
roof, face, floor or walls 1in any underground work area for

more than a 24-hour period; or

(B® There has been an ignition of methane or of
other flammable gases emanating from the strata that indicates
the presence of such gases; or

(C) The underground construction operation is both
connected to an wunderground work area which 1is currently

4



classified as gassy and is also subject to a continuous course
of air containing the flammable gas concentration.

(©) Declassification to potentially gassy operations

Underground construction gassy operations may be declassified to
Potentially Gassy when air monitoring results remain under 10
percent of the lower explosive limit for methane or other flammable

gases Tfor three consecutive days.
(i) Gassy operations-additional requirements.

D) Only acceptable equipment, maintained in suitable
condition, may be used in gassy operations.

2 Mobile diesel-powered equipment wused 1in gassy
operations shall be either approved 1in accordance with the
requirements of 30 CFR Part 36 (formerly Schedule 31) by MSHA, or
must be demonstrated by the employer to be fully equivalent to such
MSHA-approved equipment, and must be operated 1in accordance with

that Part.

(©)) Each entrance to a gassy operation must be
prominently posted with signs notifying all entrants of the gassy

classification.

(4) Smoking is to be prohibited in all gassy operations
and the employer shall be responsible for collecting all personal
sources of ignition, such as matches and lighters, from all persons

entering a gassy operation.

o) A fire watch as described in 05.100(c)(5) must be
maintained when hot work 1is performed.

(6) Once an operation has met the criteria in (h)(2) of
this subsection warranting classification as gassy, all operations
in the affected area, except the following, must be discontinued
until the operation either is in compliance with all of the gassy
operation requirements or has been declassified iIn accordance with

(h)(3) of this subsection:

(A) Operations related to the control of the gas
concentration;

|®) Installation of new equipment, or conversion
of existing equipment, to comply with this subsection; and

© Installation of above-ground <controls for
reversing the air flow.

() Air quality and monitoring.



(€H) General. Air quality limits and control
requirements for construction are found in 05.040(f), except as
modified by this subsection.

(A) The employer shall assign a compete.it person
to perform all air monitoring required by this subsection.

(B) Where this subsection requires monitoring of
airborne contaminants "as often as necessary,"” the competent
person shall make areasonable determination as to which
substances to monitor and how frequently to monitor,
considering at least the following factors:

(i) Location of jobsite: Proximity to fuel
tanks, sewers, gas lines, old landfills, coal
deposits, and swamps;

(i) Geology: Geological studies of the
jobsite, particularly 1involving the soil type and
its permeability;

(iii) History: Presence ofair contaminants
in nearby jobsites, changes in levels of substances
monitored on the prior shift; and

(iv) Work practices and jobsite conditions:
the use of diesel engines, use of explosives, use
of fuel gas, volume and flow of ventilation, visible
atmospheric conditions, decompression of the
atmosphere, welding, cutting and hot work, and the
employees physical reactions to working underground.

© The atmosphere in all underground work areas
must be tested as often as necessary to assure that the
atmosphere at normal atmospheric pressure contains at least
19.5 percent oxygen and no more than 22 percent oxygen.

(D) Tests for oxygen content must be made before
tests for air contaminants.

(E) The atmosphere in all underground work areas
must be tested quantitatively for carbon monoxide, nitrogen
dioxide, hydrogen sulfide, and other toxic gases, dusts,
vapors, mists, and fumes as often as necessary to ensure that
the permissible exposure limits prescribed in 05.040(f) are
not exceeded.

(F) The atmosphere in all underground work areas
nust be tested quantitatively for methane and other flammable
gases as often as necessary to determine:



(i) Whether action is to be taken under (1) (0) ,
(P), and (Q), of this subsection; and

(i1) Whether an operation is to be classified
potentially gassy or gassy under (h) of this section.

©) IT diesel-engine or gasoline-engine driven
ventilating fans or compressors are used, an initial test must
be made of the inlet air of the fan or compressor, with the
engines operating, to ensure that the air supply 1is not
contaminated by engine exhaust.

(H) Testing must be performed as often as necessary
to ensure that the ventilation requirements of (k) of this

section are met.

a When rapid excavation machines are used, a

continuous flammable gas monitor shall be operated at the face

with the sensor(s) placed as high and close to the front of
the machine®"s cutter head as practicable.

(J) Whenever air monitoring indicates the presence
of 5 ppm or more of hydrogen sulfide, a test must be conducted
in the affected underground work area(s), at least at the
beginning and midpoint of each shift, until the concentration
of hydrogen sulfide has been less than 5 ppm for 3 consecutive

days.

« Whenever hydrogen sulfide is detected 1in an
amount exceeding 10 ppm, a continuous sampling and indicating
hydrogen sulfide monitor must be used to monitor the affected

work area.

(B Employees shall be informed when a
concentration of 10 ppm hydrogen sulfide is exceeded.

(M) The continuous sampling and indicating hydrogen
sulfide monitor must be designed, 1installed, and maintained
to provide a visual and aural alarm when the hydrogen sulfide
concentration reaches 20 ppm to signal that additional
measures, such as respirator use, 1increased ventilation, or
evacuation, might be necessary to maintain hydrogen sulfide

exposure below the permissible exposure limit.

(N) When the competent person determines, on the
basis of air monitoring results or other 1information, that
alr contaminants may be present in sufficient quantity to be
dangerous to life, the employer shall:

() Prominently post a notice at all
to the underground jobsite to inform all entrants of the
hazardous condition; and

entrances



(ii) Ensure that the necessary precautions are
taken.

) Whenever fivs percent or more of the lowe

explosive limit for methane or other flammable gases is
detected in any underground vork area(s) or in the air return,
steps must be taken to increase ventilation air volume or
otherwise control the gas concentration, unless the employer
is operating in accordance with the potentially gassy or gassy
operation requirements. Such additional ventilation controls
may be discontinued when gas concentrations are reduced below
five percent of the Jlower explosive limit, but must be
reinstituted whenever the five percent level 1is exceeded.

D) Whenever 10 percent or more of the lower
explosive limit for methane or other flammable gases is
detected 1in the vicinity of welding, cutting, or other hot
work, such work must be suspended until the concentration of
such flammable gas 1is reduced to less than 10 percent of the

lower explosive limit.

Q Whenever 20 percent or more of the lower
explosive limit for methane or other flammable gases 1is
detected in any underground work area(s) or in the air return:

(i) All employees, except those necessary to
eliminate the hazard, shall be immediately withdrawn to
a safe location above ground; and

(1i) Electrical power, except for acceptable
pumping and ventilation equipment, must be cut off to
the area -endangered by the flammable gas until the
concentration of such gas 1is reduced to less than 20
percent of the lower explosive limit.

) Additional monitoring for potentially gassy and
gassy operations. Operations which meet the criteria for
potentially gassy and gassy operations set forth in (h) of this
section must be subject to the additional monitoring requirements
of this paragraph.

(A) A test for oxygen content must be conducted in
the affected underground work areas and work areas immediately
adjacent to such areas at least at the beginning and midpoint
of each shift.

| When using rapid excavation machines,
continuous automatic flammable gas monitoring equipment must
be used to monitor the air at the heading, on the rib, and 1in
the return air duct. The continuous monitor must signal the
heading, and shut down electric power in the affected

8



underground work area, except for acceptable pumping and
ventilation equipment, when 20 percent or more of the Ilower
explosive limit for methane or other flammable gases 1is

encountered.

(©) A manual flammable gas monitor must be used as
needed but at least at the beginning and midpoint of each
shift, to ensure that the limits prescribed in (h) and ()

of this section are not exceeded. In addition, a manual
electrical shut down <control must be provided near the
heading.

() Local gas tests must be made prior to and
continuously during any welding, cutting, or other hot work.

(E) In underground operations driven by drill-and-
blast methods, the air in the affected area must be tested for
flammable gas prior to re-entry after blasting, and
continuously when employees are working underground.

(€©)) Recordkeeping. A record of all air quality tes
must be maintained above ground at the worksite and be made
available to the Commissioner upon request. The record must

include the location, date, time, substance and amount monitored.
Records of exposures to toxic substances must be retained in
accordance with Title 8, sections 61.260 and 270 of the Alaska
Administrative Code. All other air quality test records must be
retained until completion of the project.

(k) Ventilation.

D) Fresh air must be supplied to all underground wo

areas in sufficient quantities to prevent dangerous or harmful
accumulation of dust, fumes, mists, vapors or gases.
Mechanical ventilation must be provided in all underground work
areas except when the employer <can demonstrate that natural
ventilation provides the necessary air quality through sufficient
air volume and air flow.

(2 A minimum of 200 cubic feet (5.7 m3) of tresh air
per minute must be supplied for each employee underground.

(3) The linear velocity of air flow in the tunnel bore,
in shafts, and in all other underground work areas must be at least
30 feet (9.15 m) per minute where blasting or rock drilling 1is
conducted, or where other conditions likely to produce dust, fumes,
mists, vapors, or gases in harmful or explosive quantities are

present.

4 The direction of mechanical air flow must be
reversible.



(5) Following blasting, ventilation systems must exhaust
smoke and fumes to the outside atmosphere before work 1is resumed

in affected areas.

(6) Ventilation doors must be designed and installed so
that they remain closed when 1in use, regardless of the direction

of the air flow.

(7) When ventilation has been reduced to the extent that
hazardous levels of methane or flammable gas may have accumulated,
a competent person shall test all affected areas after ventilation
has been restored and shall determine whether the atmosphere 1is
within flammable limits before any power, other than for acceptable
equipment, 1is restored or work 1is resumed.

(8 Whenever the ventilation system has been shut down
with all employees out of the underground area, only competent
persons authorized to test for air contaminants may be allowed
underground wuntil the ventilation has been restored and all
affected areas have been tested for air contaminants and declared

safe.

(©)) When drilling rock or concrete, appropriate dust
control measures must be taken to maintain dust levels within
limits set in 05.040(F). Such measures may include, but are not
limited to, wet drilling, the use of vacuum collectors, and water

mix spray systems.

(10) Internal combustion engines, except diesel-powered
engines on mobile equipment, are prohibited underground. Mobile
diesel-powered equipment used underground in atmospheres other than
gassy operations must be either approved by MSHA in accordance with
the provisions of 30 CFR Part 32 (formerly Schedule 24), or shall
be demonstrated by the employer to be fully equivalent to such
MSHA-approved equipment, and must be operated 1in accordance with

that Part. (Each brake horsepower of a diesel engine requires at
least 100 cubic feet (28.32 m3) of air per minute for suitable
operation in addition to the air requirements for personnel. Some

engines may require a greater amount of air to ensure that the
allowable levels of carbon monoxide, nitric oxide, and nitrogen

dioxide are not exceeded.)

(1) Potentially gassy or gassy operations must have
ventilation systems installed which shall:

(A) Be constructed of fire-resistant materials;
and

(B) Have acceptable electrical systems, 1including
fan motors.
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(12) Gassy operations must be provided with controls
located above ground for reversing the air flow of ventilation
systems.

(13) In potentially gassy or gassy operations, wherever
mine-type ventilation systems wusing an offset main fan installed
on the surface are used, they must be equipped with explosion-doors
or a weak-wall having an area at least equivalent to the cross-

sectional area of the airway.

(¢)) Illumination.

(1) Illumination requirements applicable to underground
construction operations are found in Table D-3 of 05.040(Q).

(@) Only acceptable portable lighting equipment may be
usedwithin 50 feet (15.24 m) of any underground heading during

explosives handling.

(m Fire prevention and control. Fire prevention and
protection requirements applicable to underground construction
operations are found in 05.060, except as modified by the following
additional standards:

¢)) Open flames and fires are prohibited in all
underground construction operations except as permitted for
welding, cutting and other hot work operations 1in (n) of this

section.

) Smoking may be allowed only inareas free of fire
and explosion hazards.

(3 Readily visible signs prohibiting smoking and open
flames must be posted in areas having fire or explosion hazards.

4) The employer may store underground no more than a
24-hour supply of diesel fuel for the underground equipment used

at the worksite.

) The piping of diesel fuel from the surface to an
underground location is permitted only if:

(A) Diesel fuel 1is contained at the surface

tank which has a maximum capacity of no more than the amount
of fuel required to supply for a 24-hour period the equipment
serviced by the underground fueling station;

®) The surface tank 1s connected

underground fueling station by an acceptable pipe or hose
system that 1is controlled at the surface by a valve, and at
the shaft bottom by a hose nozzle;

11
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© The pipe 1is empty at all times except when
transferring diesel fuel from the surface tank to a piece of
equipment 1in use underground; and

(D) Hoisting operations in the shaft are suspended
during refueling operations if the supply piping in the shaft
is not protected from damage.

(6) Gasoline may not be carried, stored, or used
underground .

@) Acetylene, liquefied petroleum gas, and
Methylacetylene Propadiene Stabilized gas may be used underground
only for welding, cutting and other hot work, and only in
accordance with 05.100 and (), (k), (m) and (n) of this section.

()] Oil, grease, and diesel fuel stored underground mus
be kept 1in tightly sealed containers in fire-resistant areas at
least 300 feet (91.44 m) from underground explosive magazines, and
at least 100 feet (30.48 m) from shaft stations and steeply
inclined passageways. Storage areas must be positioned or diked
so that the contents of ruptured or over-turned containers will
not flow from the storage area.

(9) Flammable or combustible materials may not be stored
above ground within 100 feet (30.48 m) of any access opening to any
underground operation. Where this is not feasible because of space
limitations at the jobsite, such materials may be located within

the 100-foot Ilimit, provided that;

(A) They are located as far as practicable from
the opening; and

(B) Either a fire-resistant barrier of not less than
one-hour rating is placed between the stored material and the
opening, or additional precautions are taken which will
protect the materials from ignition sources.

(10) Fire-resistant hydraulic fluids must be wused 1in
hydraulically-actuated underground machinery and equipment unless
such equipment 1is protected by a fire suppression system or by
multi-purpose fire extinguisher(s) rated at sufficient capacity
for the type and size of hydraulic equipment 1involved, but rated
at least 4A:403:C.

(11) Electrical installations in underground areas whore
oil, grease, or diesel fuel are stored must be used only for

lighting fixtures.

(12) Lighting fixtures in storage areas, or within 25
feet p. 62 m) of underground areas where oil, grease or diesel fuel

12



are stored, must be approved for Class I, Division 2 locations, in
accordance with 05.110.

(13) Leaks and spills of flammable or combustible fluids
must be cleaned up immediately.

(14) A fire extinguisher of at least 4A:40B:C rating or
other equivalent extinguishing means must be provided at the head
pulley and at the tail pulley of underground belt conveyors.

(15) Any structure Jlocated underground or within 100
feet (30.48 m) of an opening to the underground must be constructed
of material having a fire-resistance rating of a least one hour.

(n) Welding, cutting, and other hot work. In addition to
the requirements of 05.100, the following requirements apply to
underground welding, cutting, and other hot work:

(€)) No more than the amount of fuel gas and oxygen
cylinders necessary to perform welding, cutting or other hot work
during the next 24-hour period may be permitted underground.

) Noncombustible barriers must be installed below
welding, cutting, or other hot work being done in or over a shaft

or raise.
(0) Ground support.

(1) Portal areas. Portal openings and access areas must
be guarded by shoring, fencing, head walls, shotcreting or other
equivalent protection to ensure safe access of employees and
equipment. Adjacent areas must be scaled or otherwise secured to
prevent loose soil, rock or fractured materials from endangering
the portal and access area.

(2) Subsidence areas. The employer shall ensure ground
stability in hazardous subsidence areas by shoring, by filling in,
or by erecting barricades and posting warning signs to prevent

entry.
(3 Underground areas.

(A) A competent person shall 1inspect the roof,
face, and walls of the work area at the start of each shift
and as often as necessary to determine ground stability.

(B Competent persons conducting such inspection:

must bo protected from Jloose ground by Jlocation, ground
support or equivalent means.

13



© Ground conditions along haulageways and
travelways must be inspected as frequently as necessary to

ensure safe passage.

D) Loose ground that might be hazardous to
employees must be taken down, scaled or supported.

(E) Torque wrenches must be used wherever bolts
that depend on torsionally applied force are used for ground

support

(F) A competent person shall determine whether rock
bolts meet the necessary torque, and shall determine the
testing frequency in light of the bolt system, ground
conditions and the distance from vibration sources.

(6) Suitable protection must be provided for
employees exposed to the hazard of 1loose ground while
installing ground support systems.

H) Support sets must be installed so that the
bottoms have sufficient anchorage to prevent ground pressures
from dislodging the support base of the sets. Lateral bracing
(collar bracing, tie rods, or spreaders) must be provided
between immediately adjacent sets to ensure added stability.

@) Damaged or dislodged ground supports that
create a hazardous condition must be promptly repaired cr
replaced. When replacing supports, the new supports must be
installed before the damaged supports are removed.

(J) A shield or other type of support must be used
to maintain a safe travelway for employees working in dead—
end areas ahead of any support replacement operation.

(4) Shafts.

) Shafts and wells over 5 feet (1.53 m) 1in depth

that employees must enter must be supported by a steel casing,
concrete pipe, timber, solid rock or other suitable material.

) The full depth of the shal - must be supported

by casing or bracing except where the shaft penetrates 1into
solid rock having characteristics that will not change as a
result of exposure. Where the shaft passes through earth into
solid rock, or through solid rock into earth, and where there
is potential for shear, the casing or bracing must extend at
lease 5 feet (1.53 m) 1into the solid rock. When the shaft
terminates in solid rock, the casing or bracing must extend
to the end of the shaft or 5 feet (1.53 m) 1into the solid
rock, whichever 1is lens.

14



) The casing or bracing must extend
(1.07 m) plus or minus 3 inches (8 cm) above ground level,
except that the minimum casing height may be reduced to 12
inches (0.3 m), provided that a standard railing is installed;
that the ground adjacent to the top of the shaft is sloped
away from the shaft collar to prevent entry of liquids; and
that effective barriers are used to prevent mobile equipment
operating near the shaft from jumping over the 12 inch (0.3

m) barrier.

) After Dblasting operations in
competent person shall determine if the walls, ladders,
timbers, blocking, or wedges have loosened. If so, necessary

repairs must be made before employees other than those
assigned to make the repairs are allowed 1in or below the

affected areas.

() Blasting. This subsection applies in addition to the
requirements for blasting and explosives operations, including
handling of misfires, which are found in Subchapter 09, Alaska

Explosive Code.

(¢)) Blasting wires must be kept clear of electrical
lines, pipes, rails, and other conductive material, excluding
earth, to prevent explosives initiation or employee exposure to

electric current.

(2) Following blasting, an employee may not enter a work
areauntil the air quality meets the requirements of (J) of this

section.

(@ Drilling.

(1) A competent person shall inspect all drilling and
associated equipment prior to each use. Equipment defects
affecting safety must be corrected before the equipment 1is used.

2 The drilling area must be 1inspected for hazards
before the drilling operation is started.

€)) Employees may not be allowed on a drill mast while
the drill bit is in operation or the drill machine is being moved.

4) When a drill machine 1is being moved from one
drilling area to another, drill steel, tools, and other equipment
must besecured and the mast must be placed in a safe position.

©) Receptacles or racks must be provided for storing
drill steel located on jumbos.

(6) Employees working below jumbo decks shall be warned
whenever drilling is about to begin.

15
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@) Drills on columns must be anchored firmly before
starting drilling, and must be retightened as necessary thereafter.

(8 The employer shall provide mechanical mea:>? on the
top deck of a jumbo for lifting unwieldy or heavy material.

(9) Whei jumbo decks are over 10 feet (3.05 m) in height,
the employer shall install stairs wide enough for two persons.

(10) Jumbo decks more than 10 feet (3.05 m) 1in height
must be equipped with guardrails on all open sides, excluding
access openings of platforms, unless an adjacent surface provides

equivalent fall protection.

(11) Only employees assisting the operator may be allowed
to ride on jumbos, unless the jumbo deck meets the requirements of

(r)(11) of this section.

(12) Jumbos must be chocked to prevent movement while
employees are working on them.

(13) Walking and working surfaces of jumbos must be
maintained to prevent the hazards of slipping, tripping and

falling.

(14) Jumbo decks and stair treads must be designed to
be slipresistant and secured to prevent accidental displacement.

(15) Scaling bars must be available at scaling
operations and must be maintained in good condition at all times.
Blunted or severely worn bars may not be used.

(36) Blasting holes may not be drilled through blasted
rock (muck) or water.

(17) Employees in a shaft must be protected either by
location or hy suitable barrier(s) if powered mechanical 1loading
equipment 1is used to remove muck containing unfired explosives.

(18) A caution sign reading ""Buried Line,”™ or similar
wording must be posted where air lines are buried or otherwise
hidden by water or debris.

(r) Haulage.

(1) A competent person shall 1inspect haulage equipment
before each shift.

(2) Equipment defects affecting safety and health must
be corrected before the equipment 1is used.
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(3 Powered mobile haulage equipment must have suitable
means of stopping.

(4) Powered mobile haulage equipment, including trains,
must have audible warning devices to warn employees to stay clear.
The operator must sound the warning device before moving the
equipment and whenever necessary during travel.

(5) The operator shall assure that lights which are
visible to employees at both -ends of any mobile equipment,
including a train, are turned on whenever the -equipment 1is

operating.

(6) In those cabs where glazing is used, the glass shall
be safety glass, or 1its equivalent, and must be maintained and
cleaned so that vision is not obstructed.

(7) Anti-roll back devices or brakes must be installed
on inclined conveyor drive units to prevent conveyors from
inadvertently running 1In reverse.

(8 Employees may not be permitted to ride a power-
driven chain, belt, or bucket conveyor unless the conveyor 1is
specifically designed for the transportation of persons.

(©)) Endless belt-type manlifts are prohibited 1in
underground construction.

(10) General requirements applicable to conveyors used
in underground construction are found 1in 05.140(f).

(1) No employee may ride haulage equipment unless it
is equipped with seating for each passenger and protects passengers
from being struck, crushed, or caught between other equipment or
surfaces. Members of train crews may ride on a locomotive if it
is equipped with handholds and nonslip steps or footboards.
Requirements applicable to wunderground construction for motor
vehicle transportation of employees are found in 05.150(b).

(12) Powered mobile haulage equipment, including trains,
may not be left unattended unless the master switch or motor 1is
turned off; operating controls are in neutral or park position; and
the brakes are set, or equivalent precautions are taken to prevent

rolling.

(13) Whenever rails serve as a return for a trolley
circuit, both rails must be bonded at every joint and crossbonded

every 200 feet (60.96 m).

(14) When dumping cars by hand, the car dumps must have
tiedown chains, bumper blocks, or other locking or holding devices
to prevent the cars from overturning.
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(15) Rocker-bottom or bottom-dump cars muse be equipped
with positive locking devices to prevent unintended dumping.

(16) Equipment to be hauled must be loaded and secured
to prevent sliding or dislodgement.

(17) Mobile equipment, including rail-mounted equipment,
must be stopped for manual connecting or service work.

(18) Employees may not reach between moving cats during
coupling operations.

(19) Couplings may not" be aligned, shifted or cleaned
on moving cars or locomotives.

(20) Safety chains or other connections must be used in
addition to couplers to connect man cars or powder cars whenever
the locomotive is uphill of the cars.

(21) When the grade exceeds one percent and there is a
potential for runaway cars, safety chains or other connections must
be used 1in addition to couplers to connect haulage cars or, as an
alternative, the locomotive must be downhill of the train.

(22) Such safety chains or other connections must be
capable of maintaining connection between cars 1in the event of
either coupler disconnect, failure or breakage.

(23) Parked rail equipment must be chocked, blocked, or
have brakes set to prevent inadvertent movement.

(24) Berms, bumper blocks, safety hooks, or equivalent
means must be provided to prevent overtravel and overturning of
haulage equipment at dumping locations.

(25) Bumper blocks or equivalent stopping devices must
be provided at all track dead ends.

(26) Only small handtools, 1lunch pails or similar small
items may be transported with employees in man-cars, or on top of
a locomotive.

(27) When small hand tools or other small 1items are
carried on top of a locomotive, the top must be designed or
modified to retain them while traveling.

(28) Where switching facilities are available, occupied
personnel cars must be pulled, not pushed. If personnel cars must
be pushed and visibility of the track ahead 1is hampered, then a
qualified person shall be stationed in the lead car to give signals
to the locomotive operator.
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(29) Crew trips must consist of personnel loads only.

(s) Electrical safety. This subsection applies in addition
to the general requirements for electrical safety which are found

in 05.110.

(¢)) Electric power Ulines must be insulated or located
away from water Jlines, telephone [lines, air Jlines, or other
conductive materials so that a damaged circuit will not energize
the other systems.

(2) Lighting circuits must be located so that movement
of personnel or equipment will not damage the circuits or disrupt

service.

(3 Oil-filled transformers may not be used underground
unless they are Jlocated in a fire-resistant enclosure suitably
vented to the outside and surrounded by a dike to retain the
contents of the transformers in the event of rupture.

(t) Hoisting unique to underground construction. Except as
modified by this subsection, the Tfollowing provisions of 05.140
apply: Requirements for cranes are found 1in 05.1-10. Section

05.140(a)(8) applies to crane-hoisting of personnel, except that
the limitation 1in 05.140(a)(8)(B) does not apply to the routine
access of employees to the underground via a shaft. Requirements
for material hoists are found in 05.140 (c)(1)(A) and (2)(A).
Requirements for personnel hoists are found in the personnel hoist
requirements of 05.140(c)(1)(A) and (c)(3)(A) and in the elevator
requirements of 05.140(c)(1) and (4).

(1) General requirements for cranes and hoists.

(A) Materials, tools, and supplies being raised or
lowered, whether within a cage or otherwise, must be secured
or stacked 1in a manner to prevent the 1load from shifting,
snagging or falling into the sncft.

(B) A warning light suitably Jlocated to warn
employees at the shaft bottom and subsurface shaft entrances
must flash whenever a Jload 1is above the shaft bottom or
subsurface entrances, or the load 1is being moved in the shaft.
This subsection does not apply to fully enclosed hoistways.

(C) Whenever a hoistway is not fully enclosed and
employees are at the shaft bottom, conveyances or equipment
must be stopped at least 15 feet (4.57 m) above the bottom of
the shaft and held there until the signalman at the bottom of
the shaft directs the operator to continue lowering the load,
except that the load may be lowered without stopping if the
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load or conveyance is within full view of a bottom signalman
who 1is in constant voice communication with the operator.

(D) Before maintenance, repairs, or other work 1is
begun 1in the shait served by a cage, skip, or bucket, the
operator and other employees in the area shall be informed
and given suitable instructions.

® A sign warning that work 1isbeing done in the
shaft must be installed at the shaft collar, at the operator”®s
station, and at each underground landing.

(F) Any connection- between the hoisting rope and
the cage or skip must be compatible with the type of wire rope
used for hoisting.

(6) Spin-type connections, where wused, must be
maintained in a clean condition and protected from foreign
matter that could affect their operation.

(H)Cage, skip, and load connections to the hoist
rope must be made so that the force of the hoist pull,
vibration, misalignment, release of lift forco, or impact will
not disengage the connection. Moused or latched opan-throat
hooks do not meet this requirement.

(1) When using wire rope wedge sockets, means must
be provided to prevent wedge escapement and to ensure that the
wedge 1is properly seated.

(2) Additional requirements for cranes. Cranes must
be equipped with a limit switch to prevent overtravel at the boom
tip. Limit switches are to be used only to limit travel of loads

when operational controls malfunction and may not be used as a
substitute for other operational controls.

(3) Additional requirements for hoists.

(A) Hoists must be designed so that the load hoist
drum 1is powered in both directions of rotation, and so that
brakes are automatically applied upon power release or

failure.

(B) Control levers shall be of the "deadman type"
which return automatically to their center (neutral) position

upon release.

© When a hoist 1is wused for both personnel
hoisting and material hoisting, load and speed ratings for
personnel and for materials must be assigned to the equipment.
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) Material hoisting may be performed at speeds
higher than the rated speed for personnel hoisting 1if the
hoist and components lave been designed for such higher speeds
and if shaft conditions permit.

() Employees may not ride on top of any cage, skip
or bucket except when necessary to perform inspection or
maintenance of the hoisting system, 1in which case they must
be protected by a body belt/harness system to prevent falling.

(F) Personnel and materials (other than small tools
and supplies secured in a manner that will not create a hazard
to employees) may not be hoisted together in the same
conveyance. However, if the operator is protected from the
shifting of materials, then the operator may ride with
materials 1in cages or skips which are designed to be

controlled by ar operator within the cage or skip.

(GLine speed may not exceed the design
limitations of the systen.

H) Hoists must be equipped with landing level
indicators at the operator®s station. Marking of the hoist
rope does not satisfy this requirement.

O) Whenever glazing 1is used in the hoist house,
it must be safety glass, or its equivalent, and be free of
distortions and obstructions.

@) A fire extinguisher that 1is rated at Ileast
2A:10B:C(multi-purpose, dry chemical) must be mounted in each
hoist house.

() Hoist controls must be arranged so that the
operator can perform all operating cycle functions fr.u reach
the emergency power cutoff without having to reach beyond the

operator®s normal operating position.

(L) Hoists must be equipped with limit switches to
prevent overtravel at the top and bottom of the hoistway.

(D) Limit switches are to be used only to limit
travel of loads when operational controls malfunction and may
not be used as a substitute for other operational controls.

(N) Hoist operators must be provided with a closed-
circuit voice communication system to each landing station,
with speaker-microphones so Jlocated that the operator can
communicate with individual landing stations during hoist use.

() When sinking shafts 75 feet (22.86 m)in depth,
cages, skips, and buckets that may swing, bump, or snag

21



against shaft sides or other structural protrusions must be
guided by fenders, vrails, ropes, or a combination of those

means.

(P) When sinking shafts more than 75 feet (22.86
m) in depth, all cages, skips, and buckets must be rope or
rail-guided to within a rail length from the sinking

operation.

Q Cages, skips, and buckets in all completed
shafts, 07+ in all shafts being used as completed shafts, must
be rope or rail-guided for the full length of their travel.

(R) Wire rope used in load lines of material hoists
must be capable of supporting, without failure, at least five
times the maximum intended load or the factor recommended by
the rope manufacturer, whichever is greater. (See
05.140(c)(3)(N)(i11) for safety factors for wire rope used 1in
personnel hoists.) The design factor must be calculated by
dividing the breaking strength of wire rope, as reported in
the manufacturer®s rating tables, by the total static load,
including the weight of the wire rope in the shaft when fully

extended.

(S A competent person shall visually
hoisting machinery, equipment, anchorages, and hoisting rope
at the beginning of each shift and during hoist use, as
necessary.

@) Each safety device must be checked by a
competent person at least weekly during hoist use to ensure
suitable operation and safe condition.

() In order to ensure suitable operation and safe
condition of all functions and safety devices, each hoist
assembly must be inspected and load-tested to 100 percent of
its rated capacity: at the time of installation; after any
repairs or alterations affecting 1its structural integrity;
after the operation of any safety device; and annually when
in use. The employer shall prepare a certification record
which includes the date each inspection and load-test was
performed; the signature of the person who performed the
inspection and test; and a serial number or other identifier
for the hoist that was inspected and tested. The most recent
certification record must be maintained on file until

completion of the project.

) Before hoisting personnel or material, the
operator shall perform a test run of any cage or skip whenever
it has been out of service for one complete shift, and
whenever the assembly or components have been vrepaired or

adjusted.
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w Unsafe conditions must be corrected before
using the equipment.

(4) Additional requirements for personnel hoists.

(A) Hoist drum systems must be equipped with at
least two means of stopping the load, each of which must be
capable of stopping and holding 150 percent of the hoist"s
rated line pull. A Dbroken-rope safety, safety catch, or
arrestment device is not a permissible means of stopping under

this paragraph.

(B) The operator must remain within sight and sound
of the signals at the operator®s station.

(C) All sides of personnel cages must be enclosed
by one-half 1inch (12.70 mm) wire mesh (not less than a No.
14 gauge or equivalent) to a height of not less than 6 feet
(1.83 m). However, when the cage or skip is being used as a
work platform, 1its sides may be reduced in height to 42 inches
(1.07 m) when the conveyance 1is not in motion.

D) All personnel cages must Dbe provided with a
positive locking door that does notopen outward.

() All personnel cages must be provided with a
protective canopy. The canopy must be made of steel plate,
at least 3/16-inch (4.76 mm) 1in thickness, or material of
equivalent strength and impact resistance. The canopy must,
be sloped to the outside, and so designed that a section may
be readily pushed upward to afford emergency egress. The
canopy must cover the top in such a manner as to protect those
inside from objects falling in the shaft.

) Personnel platforms operating on guide rails
or guide ropes must be equipped with broken-rope safety
devices, safety catches or arrestment devices that will stop
and hold 150 percent of the weight of the personnel platform
and its maximum rated load.

() During sinking operations 1in shafts where
guides and safeties are not yet used, the travel speed of the
personnel platform may not exceed 200 feet (60.96 m) per
minute. Governor controls set for 200 feet (60.96 m) per
minute must be installed 1in the control system and must be

used during personnel hoisting.

Q) The personnel platform may travel over the
controlled length of the hoistway at rated speeds up to 600
feet (182.88 m) per minute during sinking operations in shafts
where guides and safeties are used.
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@) The personnel platform may travel
speeds greater than 600 feet (182.88 m) per minute in
completed shafts.

(W) Definitions.

D "Acceptable”™- Any device, equipment, or appliance
that 1is either approved by MSHA and maintained in permissible
condition, or is listed or labeled for the class and location under

05.110.

(2 "Self-rescuer” - escape only, self-contained
breathing apparatus using mouthpiece oxygen meeting MSHA and NIOSH
certification requirements under 30 CFR, Part 11 and duration

requirements of one hour.
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State fines Juneau In worker's de

JUN?IAU —The state has fined Juneau $1,006 for
violating safety rules in the death of a city ,.n
worker. Donald A. Anderson, 58, died after he *s
fell 24 feet from a roof he and other workers were”
replacing at a community center in August. None
of the workers was wearing safety equipment, in- -
violation of state law. The workers should have
been provided some protection such as a cable or
rope to work as a lifeline, a fall net or a

guardrail, said Eric Shortt of the state Division

of Labor Standards and Safety in Anchorage.
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Mill worker dies

The Associated Press

SITKA — A worker died
early Wednesday in an acci-
dent at the Alaska Pulp
Corp. mill, the company re-
ported.

Joseph E. Lau, 28, of Sit-
ka was killed at 6 a.m. as he
was changing a 16-foot-wide
pulp roll. Police said Lau
was killed when he fell or
got caught on rollers.

He is survived by his
wife, Sheila, and two chil-
dren.

Pilot; nil)l worker die
m separate Accidents

""RAROGERS

Separate accidents killed two men as an Anchorage pilot in a
homebuilt airplane crashed in Palmer and a sawmill employee
was crushed in a Ketchikan industrial accident Wednesday.

The pilot, whose name was not released this morning pending
notification of his family, took off from Anchorage International
Airport about 8 p.m. Wednesday en route to the Blrchwood Air-
strip, Palmer and then back to Anchorage, said Paul Steucke of
the Federal Aviation Administration. t & $$3$& £ VeFa &

He was reported overdue by his wife at 10 pari. and a helicop-
ter search was begun by Alaska State Troopers this morning,
Steucke said. ' > o \ i,4£y-* *%LIW -

The wreckage of his homebuilt Long-Eze was found spread
over a swampy area of the Matanuska River Park about 8:30
a.m. today after searchers picked up a signal from the aircraft's
emergency locator transmitter, said Palmer Police Department
Sgt. Greg Carpenter.

The body of the pilot was found in the cockpit of the single-
seater, Carpenter said. He was pronounced dead at the scene.

In Ketchikan, a 60-year-old man died Wednesday afternoon
when he was crushed between a gate and an upper structural
bar at Ketchikan Sawmill, troopers report. ft*

Dead Is Francis K. Glover, who was leaning on a hydrauli-
cally operated gate when the gate lifted him, crushing his body,
troopers and a Ketchikan Pulp Co. spokesman said.""*4 vt

Also Wednesday, in a traffic accident on Minnesota Drive
just soiith of Tudor Road, two small boys were friju. *dwhen the
station wagon they were riding in was struck from the rear by
another car. .

Michael Nichols, 5, was in fair condition this morning while
Justin Bushre, 7, was in serious condition at Providence Hospi-
tal, a spokeswoman said today. Both received head Injunes in
the accident, said Sgt. Greg Stewart of the Anchorage Police
Department. . . .

Stewart said the station wagon was southbound on Minnesota
Drive when its engine quit as the car was about halfway up the
bridge over the Alaska Railroad tracks.

Driver Terry Risinger, 32, tinned on the emergency flashers
and was trying to restart the car when It was struck from behind
my a car driven by Afualo Uatisone, Stewart said.

The force of the accident collapsed the rear of the station
wagon, pinning the seatbelted boys inside. Stewart said. Rescue
workers got them from the car and took them to the hospital,
where they originally were listed in criticalcg”™ jon.



Anchomge Daily News  Friday, November 17, 1939

American sailors world over brush up on safety

. . . ; ; i their ready room going over Vval Safety Center, so the
W. daily fire or rescue drill. When there is a fire on weapons handling. : ;

T Asoste press Ward saw the sand-down a5 board, you cant just run | Whtl salors wers gomg - dela on (e lght perfor- sincienn e net it

away. ... There is nowhere 0 school aboar € Daniels, . : : : L

NORZOLK' Va. d In Na- ?o g;)l?dh\;vnadys to stress safety to rﬁn.” ward said. 30 miles away at the Oceana The squadron already had lot charac}t:rln((i1 the extermdse

\clgm\r/JVaarrtmrgr?th fEIiinghteggérI](i “Our job is to carry out Throughout the ship, sail- Naval Air Station the pilots been scheduled for a safety as  a wo-gday stand-

and hangars, sailors around  OUT mission while sustaining  OrS gathered ~in compart- of Squadron VF-41 were in inspection today by the Na- around.
the we Id W,ere bUSy Thurs- damage_ Everyone-he're has m_ents for tal S. aboqt elec- I
day i lectures and training 0 be a capable firefighter. trical safety, fire aid and — UK r
in an e.norecedented, two-
day ‘V'uid-down" to brush
up on ..tfety.
The Navy ordered the halt
to normal operations Tues-
day after an unmatched
siring of accidents over the
last three weeks Kkilled 10
people and injured at least

71.
Aboard the guided missile
cruiser USS Josephus Dan-
iels docked at the Norfolk
Naval Station, Petty Officer
Mike Ballard instructed sea-
men in damage control.
Again and again, Ballard
walked sailors through the
proper way to wear fiie-
fighting equipment and the
necessary checks for each
safety device.
Every sailor is trained in
damage control, according to
Lt j g Paul Ward, the ship’s
assistant damage control of- i
ficer He said the ship runs a !

.1



’Repe’titive—m_otion disorders account
for increase in U.S. workers’ injuries

By JOHN KING
Ine Associated Press

WASHINGTON - The
number of Injuries and ill-
nesses reported in American
workplaces was up signifi-
cantly last year, with nearly
half of the problems blamed
on repetitive-motion disor-
ders, according to Labor De-
partment data.

Department and labor
union analysts said the re-
ported jump in injuries and
illnesses from 6 million in
1987 to 6.4 million last year
is at least'vpartly attribut-

able to improved
by employers.

About 3,300 workplace
deaths were reported by the
department’s Bureau of La-
bor Statistics.

Margaret Seminario, the
AFL-CIO's associate safety
director, said Thursday that
improved reporting stems
from more aggressive en-
forcement of reporting re-
quirements by the Labor De-
partment’s Occupational
Safety and Health Adminis-
tration.

"(*SHA's heavy hand has

reporting

employers more thoroughly
reporting data,"” Seminario
sald.

Still, she said that even
considering the impact of
improved reporting on the
numbers the data still indi-
cated that safety problems
in American workplaces
were getting worse.

The Bureau of Labor Sta-
tistics said in a report re-
leased Wednesday that the
reported increases last year
brought the rate of injuries

Pieefce see Back Page, STUDY

STUDY: Job injuries up

Continued from Page A-l1

and illnesses to 8,6 for every
100 full-time workers, up
from 8,3 in 1987. The number
of incidents that resulted in
lost workdays lose to 4 for
every 100" workers in 1988,
up from 3.8 percent in 1987.

The number of reported
injuries and illnesses was up
in ever sector of the econo-
my. with more than 200,000
of the Increase in reported
injuries coming in manufac-
turing. which reported 2.46
million on-the-job injuries
and illnesses last year.

The highest incidence of
injuries came in automobile
manufacturing, where 19.5
injuries were reported for
every 100 full-time workers

last year.
Of 240,000 illnesses re-
ported by employers for

1988, 115,400 — 48 percent —
were associated with repeat-
ed trauma, the department's
term for illnesses blamed on
ergonomic problems such as

repetitive motion.

The number of reported
cases in that category was
up 58 percent, a factor inter-
preted by analysts as evi-
dence that repetitive motion
problems are being clearly
identified in manufacturing,
meatpacking, construction
and other sectors of the
economy where they are
most common.

Labor Secretary Elizabeth
Dole has promised to encour-
age OSHA to take an aggres-
sive stance in seeking to
eliminate repetitive-motion
problems, and the agency
has entered into agreements
designed to do just that with
several companies in recent
months.
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Publications from the
National Safe Workplace Institute

NATIONAL REPORTS

Failed Opportunities: The Decline of US. Job Safel
ihe 108 )

An evaluation ofthe effectiveness of OSHA's
civil enforcement programs, key OSHA manage-
ment issues, and recommendations for improving
the nation'sjob safely programs.

September, 1988.

The Risinlgl,Wave,: Death and . Injur
q%r;g igh Risk Workers in ‘th

An examination of the dete-
rioration of workplace safety in the
1980s. the administration of the
nation's safety and health laws by
OSHA. and recommendations to
provide for safer working conditions.
September, 19S7.

agg%énsam IIEIEIU\?SROIEPE%IE\IHNG INJURIES AND ILL-

An outline summarizing the highlights of the
National Academy of Sciences' study of the
adequacy of workplace safety and heallh data.
November, 1987.

?AFER WORK: Job Safe% and Health Challenges
or the Next President and Congress

Comprehensive proposals toset a challeng-
ingjob safety and health agenda for the next Presi-
dent and the 101st Congress.

October, 1988.

SafertX at Bay: The Failure of the Dg-
partment of Justice to Enforce Fed-

eral Occupational Safety Laws

An evaluation ofthe US. De-
partment of Justice's performance
in enforcing the criminal provisions
of OSH Act and proposals to im-
prove the execution of the law by
the federal government.

June, 1987.

Ending Legalized Workplace Homicide

An examination of federal and state prose-
cutions for workplace safety and health violations
and recommendations for improving the nation's
criminaljustice system.

July, 19S8.

REGIONAL & OTHER REPORTS

nnel of Death —[nteri

u Repart on the Melropolit an
gamtary District's Tunne amﬁ) %2

esenvolr Project

An examination of the safety record of tne
US. EPAs largest public works project and steps
needed to make a safer workplace.
January, 1988.

Information Sources on Workplace Safety and
Healm |SSUes P y

Adirectory ofpublic anaprivate sources for
workplace safety and health information.
November, 1988.

.EXHgndable Hoosiers: Job Safety & Health Problems
In Indiana

An appraisal of the deplorable conditions of
Indiana's workers' compensation and state-run
OSHA program, and recommendations to improvo
Hoosier worksites.

October, 19SS.

Safety and Heallh Voice

NSW's periodic publication.
least six times annually.

Published at

Price Lists Are Available
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The Notional Sofe Workplace Institute was founded in 1937. The Institute isfunded by foun-
dations. contributions from individuals, and through the sale of publications. The Board of Directors
supports tne use of appropriate tools to achieve the Institute's goals, including:

Research and Educationm

The Institute excmmes workplace conditions and policies and educates the public onissuesrelating
to safety and health.

Intervention...

The institute intervenes on behalf of individuals with regulators, law enforcement agencies, ana the
social welfare system to secure justice and pursues compensation and other remedies.

Acknowledgement...

Each year the institute acknowledges, with its ‘Commitment toLife' award, people who have maae
important contributions in advancing workplace safety ana health.

The National Safe Workplace Institute

122 South Michigan Avenue
Suite 1450
Chicago. lllinois 6C603
312-939-0690




National Safe Workplace Institute

How We

MG e

Education

Inform opinion leaders and the %eneral public on
workplace safetyand health issues. Informedindividuals

can lake steps ta reduce workplace injuries and fatalities.
NSWI has:

<Contributed to greater public understanding of job
safety and health problems through reports and by
providing the media with inlormation at their request.
NSWI's work has been covered by every major U.S.
news organization.

eParticipated and supported a successful public
proposition to restore job safety jurisdiction in Califor-
nia to state government. For this. NSWI prepared an
issue analysis and testified before the California
General Assembly.

*Worked with Congressional and state legislative-
committees in meir consideration of job safety regu-
lation, enforcement, and workers' compensation
issues.

«Spoke at the 1988 Investigative Editors & Reporters
National Conference in Minneapolis. Prepared an in-
formation guide for the media.

Participated in "talk shows" in virtually every major
media market.

<Provided hundreds of injured workers, victim's fami-
lies, and interested citizens with job safety informa-
tion.

seeee Government Accountability

5. Trjtinize qgovernmentprograms andpolicies to identity

ways M which public servants can more ettectively re-

duce workplace injuries and fatalities. NSWI has con-

ducted extensive research and issuedrepons on federal,

state, and local pubhc agencies. NSWI's reponmg has

Rllgt\}\lllﬁhted mismanagement ana influenced reforms.
nas:

*Revealed Ih3t the U.S Department of Justice has
failed to attain imprisonment of a smgle individual for
job safety violations.

‘Exposed massive abuse ol viclims--injured workers
and their family members-by the U.S. Occupational

Safety and Health Administration (OSHA).

eRevealed that OSHA's mega-fine strategy (fines
over $100,000) has resulted in unintended conse-
quences that potentially undermine OSHA's effec-
tiveness.

eEvaluated and informed the public of the significant
weakening of OSHA enforcement during the 1980s
(OSHA often reduced its penalties for serious viola-
tions by two-thirds).

eResearched and reported on how Indiana workers
are dying-due to pitifullyweak state enforc.ement--at
a much higher rate than workers in neighboring
states.

«Showed that prosecutors in most states are ignoring
criminal prosecution as an injury prevention tool.

Intervention

Intervene with appropriate parties in workplace safet
ang lﬁeaﬂ& |ssue§3 % aﬁvanc the cause o{ Injury preven-
tion. NSWI has:

eSuccessfully persuaded the U.S. Department of
Justice to impose much higher penalties inworkplace
safety and health criminal cases.

~Battled to expand the categories of workers and
types of firms regulated by OSHA.

<Recommended changes in federal job safety policy.

eEncouraged cooperation between the U.S. Environ-
mental Protection Agency (EPA) and OSHA on
EPA's wastewater construction projects. As a result
of our work, EPA engineers now receive hazard train-
ing. Also. EPA has developed procedures to debar
contractors with safety violations.

eIntervened inindividual cases where safety-advanc-
ing precedents can be established. Intervention by
NSWI has led to numerous OSHA policy changes.

«\When appropnale. sought investigations by Con-
gress. the U.S General Accounting Office, and the
Inspector General's Office.

National Safe Workplace Institute
133> ufMichigan Aitnut * SUite 14.10 ¢ chicago, 1L 60603
312 939 0690



What Othei's Say
National

Safe

Workplace
Institute*®

122 Soulh Michigan Avenue
Suite 1450

Chicago. IL 60603
312-939-0690

Hon. William E Brock,

Former US. Secretary of Labor
"Any accomplishments we made to improve workplace
safety were due in large measure to you and your
organization...you have made a tremenoous difference
for which all American workers are grateiul.”

The Christian Science Monitor

"The Environmental Protection Agency is taking a new
tack on worker safety., .the work of a new Chicago organi-
zation called the National Safe Workplace Institute,
brought increasing pressure on EPA...."

Hon. Edward M. Kennedy,

United States Senate

"I want to thank you for your assistance to the Senate
Labor and Human Resources Committee in connection
with the recent oversight hearings concerning the Occu-
pational Safety and Heallh Administration. Your effons
and those of the National Safe Workplace institute have
made a significant contribution to the cause of worker
safety. Icommend you for your activities in this regard."

Dr. Philip Lana'rigan, M.D.

Director

Environmental & Occupational Medicine
The Mount Sinai Medical Center

‘[SAFER WORK] is an extremely important and timely
document. Inlarge measure, itsimportance denves from
its specificity. This is not just a fluff p ece espousing
generalities; itis instead concrete, well documented and

hard hitting My congratulations on a very mce piece of
work™

John B. Moran
Fcmner Director of Safety Research
National Institute of Safety and Health

“In a very short period of time, the National Safe
Workplace Institute has established itself as one of the
nation's most effective injury prevention organizations."

Peggy Holly
Fort Lauderdale, Florida
Sister of a Workplace Accident Victim

"l was very enthused to learn that there is an
organization...concerned about the safety standards of
high risk workers."

The Daily Herald

"We also appreciate the dogged determination of the
Chicago-based National Safe Workplace Institute.
Worker safety on the Deep Tunnel project has gained the
attention ol the EPA and OSHA in part, because NSWI
has challenged those agencies to examine and evaluate
the safely issue on the MSD's huge public works project.”

Lee Doyle

Bloomington, lllinois

Father of a Workplace Accident Victim
“Again, thank you so much for your help and support.”

Hon. Jim Edgar
Secretary of State, lllinois

"Your leadership in focusing public attention on safety in
the workplace is admirable

The Chicago Tribune

"The Midwest's top federal environment official Friday
asked his department's inspector general to investigate
allegations of unsafe construction...A prime catalyst for
,ne federal investigation [is], the National Safe Workplace
Institute..."

From lotion*o T*0im*vo c* "Owl omcio* ooout tno injtituto



Alaska Loggers Association, inc.

111 STEDMAN, SUITE 200
o KETCIiIKAN, ALASKA 99901
Phono 907-225-6114

May 23, 198S

The Honorable Dave Donley, Chairman
Labor and Commerce Committee

House of Representatives

Alaska State Legislature

3111 "C"™ Street

Anchorage, Alaska 99501

Dear Chairman Donley:

It is the understanding of the Alaska Loggers Associa—
tion that your Committee may work on legislation during the
interim which may be of interest tc ALA. In particular, we
understand that the Committee may focus on H.B. 286, legis—
lation regarding penalties for workplace safety violations.

As you may know, ALA is vitally interested 1in making
the workplace as safe as possible, and has an active and
effective training program to accomplish this objective.
Therefore, we are interested in any leoislation which advances

workplace safety. However, we are concerned about legislation
which takes a punitive approach towards workplace safety,
instead of a positive on . The legislative goals articulated

in H.B. 286 are worthy of support, but we are concerned that
emphasis on increasing penalties alone mav not be as effec—
tive as other alternatives.

In closing, we wa.it to emphasize that the ALA 1is
interested in working 1in a constructive manner with the
Committee on H.B. 286, and other workplace safety legisla—
tion. Would you please be sure to inform us of any meetinas
or work sessions which the Committee plans to hold during
the interim on this type of legislation? Thank you for your
time and cooperation on this matter.

Sincerely,

D.L. Finney
General Manager

DLF:cs
>KRVt\V, U.ASKAS TIMBER INDt'STRV



BILL/RESOLUTION HISTORY 10:22 Ah 09/15/8(3 PAGE 1
BILL HB 53

NAME': CSHB 53(JUD) AM

TITLE *AN ACT RELATING TO VIOLATIONS OF WORKPLACE SAFETY

LAWS.’
PRIME SPONSOR: KOPONEN
CO-SPONSOR: GOLL,DAVIS,DONLEY.DAVIDSON
FUNDING 1.31,600 GENERAL (FNOTE) $31,600 OTHER(FNOTE)
CURRENT STATUS: (S) HES STATUS DATE: 05/11/87
THEN L6C, JUD, FIN
EI.ECTION= >
PF1  PF2 PF3 PF4 PF5 PF6 PF7 PF8 PF9 PF10_  PF1l PF12
HELP EXIT  MENU  TEXT  PRINT BWD FWD FIRST LAST QUIT
HB 53 BILL/ZRESOLUTION ACTION PAGE 2 OF 3
« CURRENT STATUS: (S) HES
JRN-DATE  JRN-PG ACTION
1 01/16/87 (H>  PREFILE RELEASED
0 01/19/87 29 (H) READ THE FIRST TIME - REFERRAL(S)
3 01/19/87 29 (H)  HESS, JUDICIARY, FINANCE
4 01/22/87 54 (H> CO-SPONSOR ADDED: DAViIS
5 01/30/87 10€* (H) HES RPT CS(HESS) 4DP SNR
6 01/30/87 101 (H>  FISCAL NOTE PUBLISHED 1/30/87
7 01/30/87 116 (H) CO-SPONSOR ADDED: DONLEY
8 02/25/87 315 (H)  JUD RPT CS(JUD) NEW TITLE 4DP 2NR 1DNP
9 03/11/87 461 (H) FIN RPT CS(JUD) 5DP 5NR
10 05/09/87 (H> RULES TO CALENDAR 5/9/87
11  05/09/e7 1281 (H) READ THE SECOND TIME
12 05/09/87 1281 (H) JUD CS ADOPTED UNAN CONSENT
13  05/09/87 1282 (H)  AM NO 1 FAILED Y1C N19 X2 Al
14 05/09/87 1283 (H)  AM NO 2 ADOPTED UNAN CONSENT
15 05/09/87 1283 (H)  AM NO 3  WITHDRAWN
16 05/09/87 1283 (H)  ADVANCED TO THIRD READING UNAN CONSENT
17 05/09/87 1283 (H> READ THE THIRD TIME CSHB 53{JUD)AM
18 05/09/87 1283 (H) PASSED Y25 N13 X2
?ELECTION= > . = : — —
“F1  PF2 PF3  ~PF4 PF§~  PF6 PF7 PF8 PF9 PF10  PF1l PF12
HELP EXIT  MENU  TEXT  PRINT BUD FWD FIRST LAST QUIT
HB 53 BILL/RESOLUTION ACTION PAGE 3 OF 3
CURRENT STATUS: (S> HES
JRN-DATE  JRN-PG ACTION
1 05/09/87 1284 (H>  TAYLOR NOTICE OF RECONSIDERATION
N 05/09/87 1293 (H) ~ CO-SPONSOR ADDED: DAVIDSON
3 05/11/87 1329 (H) RECON TAKEN UP - IN THIRD READING
4 05/11/87 1330 (H> RETURN TO 2ND FOR AM FLD Y18 N22
5 05/11/87 1330 (H>  PASSED ON RECONSIDERATION Y25 N15
6 05/11/87 1332 (H)  TRANSMITTED TO (S) CSHB 53(JUD)AM
35/11/87 1333 (S) READ THE FIRST TIME - REFERRAL(S)
8 05/11/87 1333 (5>  HES THEN LiC. JUDICIARY ~ FINANCE



35/09/87 HOUSE JOURNAL PAGE 1283
THE QUESTION BEING: 'SHALL CSHB 53<JUD)AM PASS THE HOUSE?’
THE ROLL WAS TAKEN WITH THE FOLLOWING RESULT:

CSHB 53(JUD)AM

YEAS: 25 ADAMS, BARNES, BOUCHER, BOYER,
BROWN, CATO, GOTTEN, DAVIDSON,

DAVIS, DONLEY, ELLIS, GOLL,
GRUENBERG, HERRMANN, HOFFMAN,

KOPONEN, LARSON, MENARD, NAVARRE,

POURCHOT, SPRINGER, SUND,
SWACKHAMMER, ULMER, WALLIS
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NAYS: 13 FRANK, FURNACE, GRUSSENDORF,
HANLEY, HUDSON, MILLER, PEARCE,
PETTYJOHN, PHILLIPS, RIEGER,
SHULTZ, TAYLOR, ZAWACKI

EXCUSED: 2 COLLINS, MARTIN

%7 ABSENT: 0
v: 7 oA -

AND SO, CSHB 53(JUD)AM PASSED THE HOUSE.
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THE QUESTION TO BE RECONSIDERED: "SHALL CSHB 53<JUD)AM PASS
eTHE HOUSE?’ THE ROLL WAS TAKEN WITH THE FOLLOWING RESULT:

CSHB 53(JUD)AM RECONSIDERATION

YEAS: 25 ADAMS, BOUCHER, BOYER, BROUN,
CATO, COTTEN, DAVIDSON, DAVIS,
DONLEY, ELLIS, GOLL, GRUENBERG,
HERRMANN, HOFFMAN, KOPONEN,
LARSON, MARTIN, MENARD, NAVARRE,
POURCHOT, SPRINGER, SUND,
SWACKHAMMER, ULMER, WALLIS

NAYS: 15 BARNES, COLLINS, FRANK, FURNACE,

GRUSSENDORF, HANLEY, HUDSON,
MILLER, PEARCE, PETTYJOHN,
PHILLIPS, RIEGER, SHULTZ, TAYLOR,
ZAWACKI

EXCUSED: 0

ABSENT 0



» HOUSE LABOR AND COMMERCE COMMITTEE

ALASKA STATE LEGISLATURE P.O. BOXY, JUNEAU 9Bl1 t

(«07) 465-3892

September 26, 1989

To:

From:

Re:

David Teal, Director
House Research Agency

Representative Dave Donley, Chair
House Labor and Commerce Committee

Research request - Workplace Safety information

In preparation for consideration of legislation dealing with workplace
safety issues, I"'m writing to ask that your agency gather information on
the following:

Los Angeles, California criminally prosecutes executives of companies
where workplace safety violations have occurred that resulted in the
death of a worker and the number of workplace deaths has subsequently
dropped. I would like any information you can find on this issue,
including copies of legislation, articles, publications, and
background information for any other state where such prosecutions
occur .

Scandinavian countries are highly industrialized with many hazardous
occupations such as shipbuilding and iron work. Historically they
have far fewer workplace deaths or serious injuries than their
American counterparts. I would like any information you can find as
to what 1is unique about the way these countries deal with workplace
safety that may account for their excellent record and any articles,
studies, publications or model legislation that may be useful to
Alaska in trying to develop workplace safety programs.

Is there a "model"™ workplace safety program that is recognized by 1)
Alaska, 2) any other state, or 3) the federal government, that could
be used by Alaska businesses? In working with the workers”
compensation reform package last year, we considered mandating a five
percent rate decrease for any company that instituted a workplace
safety program. The problem is we couldn"t find a "model™ program
that was recognized by insurers or easily adopted into various
workplace situations. If you can not find an existing program, please
forward to me any articles, publications or studies you locate that
could help us develop a model program.

Please contact Ginger Bairn at 561-7629 if you have any questions or need
additional information.



From the National Safe Workplace Institute's Safer Work...

The Job Safety and Health Act of 1989

Title One: Joint Worker/Management Committees

A. Worker/Management Committees must be authorized to:
1. Stop work until hazardous conditions are abated.
2. Review appointment and employment of safety and health personnel.
3. Conduct monthly inspections.
4. Obtain employer’ information concerning safety and health practices.
5. Investigate accidents.
Worker participation must be legitimate.
Committee members must receive sufficient training.
All businesses with eleven or more employees must designate a safety and health
officer.

COw

Title Two: Rights of Victims and Whistleblowers

A. Victims must have:
1 The right to obtain copies of OSHA invesugative files and citations quickly and
free of charge.
2. The right to participate in appropriate deliberations and adjudicative processes,
personally or through their representatives, as proposed in the Construction
Safety and Health Improvement Act, S. 2518.
B. Whistleblowers must have:
1 The right to disclose hazards which violate federal law or threaten heallh and
safety.
2. The right to participate in a federal agency proceeding relating to the dangerous
activities of an employer.
3. The right to refuse to perform dangerous work, as proposed in the Uniform
Heallh and Safety Whistleblower Act, S. 2095.

Title Three: Civil and Criminal Penalty Structures

A. Civil penalty changes.
1 Minimum penalty increases should:
a. Adjust all civil penalties for inflation (a maximum willful violation
penalty would be increased from S10,000 to S29,700\
b. Tie future penalties to the cost-of-living index, as proposed in the
Federal Civil Penalties Inflation Adjustment Act, S. 1014.
2. NSWI recommends penalty increases of:
a. $50,020 (up from $10,000) for a willful violation.
b. $10,000 (up from 51,000) for a serious violation.
B. Penalty settlement guidelines.
1 Penalty reductions must not exceed 30%.
2. Settlement discussions must not occur until after abatement of hazardous
conditions.

National Safe Workplace Institute
122 South Michigan Avenue
Suite 1«0
Chicago. Minot* 60603
(312)9394X190
Page |



From the National Safe Workplace Institute's Safer Work...

3. Written lationaiizations for any reduction must be made available to all
concerned parties.

4. Settlements over $100,000 should be entered into U.S. District Court records.

C. Criminal penalties.

1. Current maximum fine of $10,000 and a six month prison sentence for
an individual or a corporation are too weak.

2. An increased fine of $250,000 for an individual and $500,000 for a corporation
(as proposed by former Assistant Attorney General William Weld) should set
the new standard.

D. Willfulness.

1 The current willfulness standard, requiring an employer to have a history of
previous citations, and subsequently to have a repeat violation involving a
fatality, makes it very difficult to convict serious offenders.

2. A new definition of willfulness, based on the California penal code, should be
adopted.

E. Reckless endangerment.

1 A new standard for reckless endangerment should  based on the following

criteria:
a. Any violator with one serious or willful violation during the previous
four years would potentially be liable of reckless endangerment.
b. Willfulness would not be considered in applying the reckless
endangerment test.
c. Reckless endangerment would carry a maximum fine of $100,000 and
a prison sentence of one-to-five years.
F. Fatalities.

1. Increase penalties for violations involving fatalities to a maximum prison

sentence of 20 years, as proposed in S. 2518.

Title Four: Public Welfare Cost Recovery

A. In cases where federal funds provide suppon for victims ofjob-related injury or illness,
the government should litigate to recover costs from employers for standards-related
violations.

B. The Departments of Labor and Justice wouid litigate under this provision.

Title Five: Rights of Local and State Governments

A. Current case law discourages a state or local government from pressing criminal
charges against an employer in a federally-regulated OSHA state.

B. Federal preemption of state or local laws, including criminal laws, which provides
more stringent job safetv and health standards should be prohibited, as proposed in S.
2518.

Title Six: State-Plan States

A. State-Plan States should be. encouraged to experiment in developing safer workplaces
by providing a grant program for special initiatives.

B. The Secretary of Labor should develop standard reporting measures for State-Plan
States and make reports available to the public.

C. Workers in State-Plan States should have the right to demand inspections by federal
officials when state inspections fail to eliminate hazardous conditions.

D. The Secretary of Labor should terminate inadequate State-Plan programs.

Page 2



From lire National Safe Workplace Institute's Safer Work...

Title Seven: Safety and Health Standards

A. The revision of existing standards and promulgation of new standards iat;s rar behind
sound scientific knowledge.

B. The Secretary of Labor's responsibility to promulgate standards should be strengthened
by:

1. Reasserting the right to propose individual standards.
2. Reasserting the right to promulgating consensus standards.

Title Eight: Licensed Technicians

A. In oversight of all high-risk activities, the law should:
1 Require licensing of all key supervisory personnel.

2. Provide general definitions of the work functions to be supervised by licensed
technicians.

B. An employer’s failure to comply with this provision should constitute a serious
violation.

Pa%oe}



Alaska State Legislature

Representative Niiio Koponen

Pouch V House District 21 119 N. Cushman, Suite 207
Juneau, Alaska 99811 Fairbanks, Alaska 99701
(907) 465-4992 (907) 456-8172

MEMORANDUM

To: Rep. Gruenberg
From: D.arfjp5)wen
Re: H3 286, HB 53

Date: 3/8/790

You asked for a comparison of HB 286 with the similar measure
that passed the House in the 15th Legislature. That bill was
CSHB 53 (Judiciary) am. The two are laid out the same. 111
discuss them by section.

Sec. 1. The standard of wilful or repeated is replaced by
knowing or repeated, both bills. Changes amount of penalty.
currently: $10,000

CSHB 53: $25,000
HB 286: $30,000
Sec. 2. Changes the penalty for serious violations. Leaves the

definition intact.
currently:up to $1,000 per violation
CSHB 53: not less than $1,000 per violation
not more than $10,000 per violation

HB 286: up to $3,000

Sec. 3. Changes amount of penalty for non-serious violations.
currently:up to $1,000
CSHB 53: up to $5,000
HB 286: up to $3,000

Sec. 4. Changes amount of penalty for failure to correct a
violation.
currently:not more than $1,000 per day
CSHB 53: not more than $10,000 per day
HB 286: not more than S3,000per day



Workplace Safety bills
3/8/90 p.2

Sec. 5. Regarding a violation resulting in death, standard is
changed from wilful or repeated to knowing or repeated, both

bills. Penalty amount 1is changed.

First violation currently: $10,000
CSHB 53 $150,000
HB 286 $30,0000

Second violation currently: $20,000
CSHB 53: $500,000
HB 286: $60,000

Sec. 6. Penalty amount for false statement changed.
currently: $10,000
CSHB 53: $25,000
HB 286: $30,000

Sec. 7. Penalty amount for posting violation changed.
currently: $1,000
CSHB 53: $2,000
HB 286: $3,000

In addition, CSHB 53 included a section 8, which stated that
amendments to the statute made by the act applied only to
violations occurring on or before the effective date.

Neither bill contained an effective date clause.

I hope this has answered your questions. I have attached a fact
sheet that was included in the HB 53 bill packet which youmight
find useful. IT you need additional information or if | can be

of any other help, please let me know.
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HB 53 SOME OTHER FINES FOR OTHER MISDEMEANORS AND
""IOLATIONS FOP COMPAP ICCN PURPOSES

vou will receive a fine of $5,000 for:
- concealing merchandise worth $?50 or more.

- 1issuing a bad check for $50,00

- deceptive business practices fTbe careful when vou ?p"" ""our

old car)

mi~“representina the use of a propelled vehicle ((of course the
mileage is accurate, mv grandmother onlv drove It to church on

Sunday !
- defrauding a creditor

- simulating Legal process (be careful how you dun people who owe
you money).

You will receive a fine of $1,000 for:
- concealing merchandise of less than $50 value.
- writing a bad check for less than $50

- 1Impersonating a public servant etc.

| hope this helds put the fines in H3 52, which deal with

dangers to human 1life S limb, 1iIn proper perspect ive. ..
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Original sponsor(s): REP. KOPONEN, Donley, Navarre, Brown, Spohnholz,
Goll, Ellis, M.Davis, Menard

IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 286 (Judiciary)
IN THE LEGISTATURE OF THE STATE OF ALASKA

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL
For an Act entitled: "An Act relating to penalties for violation of work-—
place safety Jlaws; and assessing costs for anem—

ployer®s failure to appear at certain hearings of the
OSHA Review Board."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 18.60.093 is amended by adding a new subsection to
read:

() If an employer fails without good cause to appear
hearing held under this section after receiving proper notice of the
hearing, the OSHA Review Board may order the employer to pay all
reasonable expenses incurred by the board for the hearing, 1including
the board®"s actual travel expenses and per diem.

* Sec. 2. AS 18.60.095(a) 1is amended to read:

() An employer who knowingly [WILFULLY] or repeatedly violates
a provision of AS 18.60.010 - 18.60.105 that is applicable to the
employer or a standard or vregulation adopted under AS 18.60.010 -
18.60.105 may be assessed by the commissioner a civil penalty of not
more than $30,000 [$10,000] for each violation.

* Sec. 3. AS 18.60.095(b) 1is amended to read:

(b) An employer who receives a citation for a serious violation
of a provision of AS 18.60.010 - 18.60.105 that 1is applicable to the
employer or of a standard or regulation adopted under AS 18.60.010 -
18.60. 105 shall be assessed by the commissioner a civil penalty of up

to $3,000 [$1,000] for each violation. For purposes of this
-1- B CSHB 286(Jud)

at
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subsection, a serious violation 1is considered to exist if the viola-
tion creates in the place of employment a substantial probability of
death or serious physical harm. However, a serious violation is not
considered to exist if the employer did not, and could not with the
exercise of reasonable diligence, know of the presence of the viola-
tion.

Sec. 4. AS 18.60.095(c) 1is amended to read:

(c) An employer who receives a citation for a violation of a
provision of AS 18.60.010 - 18.60.105 that 1is applicable to the em-
ployer or a standard or regulation adopted under AS 18.60.010 -
18.60.105, and the violation is specifically determined not to be of a
serious nature, may be assessed by the commissioner a civil penalty of
up to $3,000 [$1,000] for each violation.

Snc. 5. AS 18.60.095(d) is amended to read:

(d An employer Who fails to correct a violation within the
period permitted for 1its correction for which a citation has been
issued may be assessed by the commissioner a civil penalty of not more
than $3,000 [$1,000] for each day during which the failure to correct
the violation continues.

Sec. 6. AS 18.60.095(e) 1is amended to read:

(e) An employer who knowingly [WILFULLY] or repeatedly violates

a provision of AS 18.60.010 - 18.60.105 that 1is applicable to the

employer or a standard or regulation adopted under AS 18.60.010 -

18.60.105, and the violation causes death to an employee, upon con-—

viction, 1is punishable by a fine of not more than $30,000 [$10, CO0],
or by imprisonment for not more than six months, or by both. However,
upon a second conviction after a prior conviction for a violation
causing death, an employer is punishable by n fine of n.ot more than
$60,000 [$20,000], or by imprisonment for not more than one year, or

286(Jud) -2-



by both.
Sec. 7. AS 18.60.095(f) 1is amended to read:

(f) A person who knowingly makes a false statement, representa—
tion, or certification 1in an application, record, report, plan or
other document filed or required to be maintained under AS 13.60.010 -
18.60.105, wupon conviction, 1is punishable by a fine of not more than
$30,000 [$10,000], or by imprisonment for not more than six months, or
by both.

Sec. 8. AS 18.60.095(g) is amended to read:

(g) An employer who violates the posting requirements of this

chapter shall be assessed by the commissioner a civil penalty of up to

$3,000 [$1,000] for each violation.

-3- CSHB :»86(Jud)



