


Written testimony by Jan Strandberg, ACS 
on proposed CSHB 268 (Judiciary)

The supreme court has very limited comments on the 
proposed Judiciary Committee substitute.
First, a majority of the court endorses the adoption of 
the American Bar Association standards which open to 
the public those proceedings that take place after the 
filing of formal charges.
The entire court has three concerns that it has asked 
me to discuss:
(1) Retired judges should come within the commission's 

jurisdiction only when they are acting in their 
judicial capacities as pro tern judges.

(2) The bill should take care of the conflicts it now 
has with article IV, Section 10 of the Alaska 
Constitution which grants the commission authority 
only to recommend sanctions to the supreme court, 
and not to impose sanctions itself. See In re 
Inquiry Concerning a Judge, 762 P.2d 1292 (Alaska 
1983).

(3) Finally, the court recommends that the Commis­
sion's probable cause standard be defined in the 
statute and that it be similar to the present 
grand jury standard: that all evidence taken 
together would warrant a sanction.

This would provide knowledge of the standard to the 
public as well as to the judges under consideration for 
discipline at the time formal charges are filed.
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Original sponsor(s); Judiciary Committee

, IN THE HOUSE BY THE JUDICIARY COMMITTEE

2 CS FOR HOUSE BILL NO. 268 (Judiciary)

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the Commission on Judicial Con-

7 duct and to the Alaska Supreme Court's power to

8 discipline judges."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.58.050 is amended to read:

11 Sec. 15.58.050. INFORMATION AND RECOMMENDATIONS ON JUDICIAL

12 OFFICERS. No later than August 7 of the year in which the state

13 general election will be held, the judicial council shall file with

14 the lieutenant governor a statement including information about each

15 supreme court justice,L court of appeals judge, superior court judge,

16 and district court judge who will be subject to a retention election.

17 The statement shall reflect the evaluation of each justice or judge

18 conducted by the judicial council according to law and shall contain a

19 brief statement describing each public reprimand, public censure, or

20 suspension received by the judge under AS 22.30.011(d) [(3) OR (4)]

2 1 during the period covered in the evaluation. A statement may not

2i exceed 600 words.

23 * Sec. 2. AS 22.30.010 is amended to read:

24 Sec. 22.30.010. COMMISSION ON JUDICIAL CONDUCT. The Commission

25 on Judicial Conduct shall consist of nine members as follows: three

?0 persons who are justices or judges of state courts, elected by the

justices and judges of the state courts; three members who have prac­

ticed law in this state for 10 years, appointed by the governor from 
nominations made by the governing body of the organized bar and
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subject to confirmation by a majority of the members of the legisla­

ture in joint session; and three citizens who are not judges, retired 

judges, or members of the state bar, appointed by the governor and

subject to confirmation by a majority of the members of the legisla­

ture in joint session. Commission membership terminates if a member 

ceases to hold the position that qualified that person for appoint­

ment. A person may not serve on the commission and on the judicial

council simultaneously. A quorum of the commission must include at I 

least one person who is a justice or judge, at least one person ap- j 

pointed by the governor who has practiced law in the state for 10 

years, and at least one citizen member who is not a justice, judge, or 1 

member of the state bar. The commission shall elect one of its mem­

bers to serve as chairman for a term prescribed by the commission. A 

vacancy shall be filled by the appointing power for the remainder of 

the term.

Sec. 3. AS 22.30.011(a) is amended to read:

(a) The commission shall on its own motion or on receipt of a 

written complaint inquire into an allegation that a judge

(1) has been convicted of a crime punishable as a felony 

under state or federal law or convicted of .i crime that involves moral 

turpitude under state or federal law;

(2) sui ers from a disability that seriously interferes 

with the performance of judicial duties and that is or may become 
permanent;

(3) within a period of not more than six years before the 

filing of the complaint or before the beginning of the commission's 

inquiry based on its own motion (START OF THE CURRENT TERM], committed
I

an act or acts that constitute

(A) wilful misconduct in office:
268(Jud) -2-



(B) wilful and persistent failure to perform judicial

duties;

(C) conduct prejudicial to the administration of

justice;

(D) conduct that brings the judicial office into

disrepute; or

(E) conduct in violation of the code of judicial

conduct; or

(4) is habitually intemperate. 

f Sec. 4. AS 22.30.011(b) is amended to read:

(b) After preliminary informal consideration of an allegation, 

the commission may exonerate the judge, informally and privately

admonish the judge, or recommend counseling. Upon a finding of proba­

ble cause, the commission shall [MAY] hold a formal hearing on the 

[AN] allegation [UNDER ’(a) OF THIS SECTION], A hearing under this

subsection [SECTION] is public. Proceedings and records pertaining to

proceedings that occur before the commission holds a public hearing on 

an allegation are confidential, subject to the provisions of

AS 22.30.060(b) [A HEARING UNDER AS 44.62.310(d) AND IS PRIVATE UNLESS 

A PUBLIC HEARING IS REQUESTED BY THE JUDGE] ’

Sec. 5. AS 22.30.011(d) is amended to read:

(d) The commission shall [MAY], after a hearing held under (b) 

of this section,

(1) exonerate the judge of the charges; or

(2) [INFORMALLY AND PRIVATELY ADMONISH THE JUDGE OR RECOM­

MEND COUNSELING;

(3) REPRIMAND THE JUDGE PUBLICLY OR PRIVATELY;

(4)] refer the matter to the supreme court with a recommen­

dation that the judge be reprimanded, suspended, removed, or retired

-3- CSHB 268(Jud)



from office or publicly or privately censured by the supreme court.

* Sec. 6. AS 22.30.G6G(b) is amended to read:

(b) All proceedings, records, files, and reports of the commis­

sion are confidential and disclosure may not be made except

(1) upon waiver in writing by the judge at any stage of the 

proceedings;

(2) if the subject matter or the fact of the filing of 

charges has become public, in which case the commission may issue a 

statement in order to confirm the pendency of the investigation, to 

clarify the procedural aspects of the proceedings, to explain the

right of the judge to a fair hearing, or to state that the judge

denies the allegations; or

(3) upon filing of formal charges, in which case only the 

charges, the subsequent formal hearing, and the commission's ultimate 

decision and minority feport, if any, are [SHALL BECOME] public; even 

after formal charges are filed, the deliberations of the commission 

concerning the case are confidential.

* Sec. 7. AS 22.30 is amended by adding a new section to read:

Sec. 22.30.068. MINORITY REPORTS. A member of the commission

who believes that the commission failed to impose an appropriate 

disciplinary measure after a hearing under AS 22.30.011(b) may submit 

a report recommending a different disciplinary measure. The report 

shall accompany the majority report and may be submitted by the member 

to the chief justice of the supreme court, the attorney general, and 

the chair of the senate and house judiciary committees.

* Sec. 8. AS 22.30.070(b) is amended to read:

(b) On recommendation of the commission [OR AFTER AN APPEAL 

UNDER AS 22.30.011(e)], the supreme court may reprimand, publicly or 

privately cenaurex or suspend a judge from office without salary when 
CSHB 268(Jud) -A-



in the United States the judge pleads guilty or no contest or is found 

guilty of a crime punishable as a felony under state or federal law or 

of a crime that involves moral turpitude under state or federal law. 

If the conviction is reversed, suspension terminates, and the judge 

shall be paid the judge’s salary for the period of suspension. If the 

judge is suspended and the conviction becomes final, the supreme court 

shall remove the judge from office.

* Sec. 9. AS 22.30.070(c) is amended to read:

(c) On recommendation of the commission [OR AFTER AN APPEAL 

UNDER AS 22.30.01 J(e)] , the supreme court may (1) retire a judge for 

disability that seriously interferes with the performance of duties 

and that is or may become permanent, and (2) reprimand, publicly or 

privately censure^ or remove a judge for action occurring not more 

than six years before the commencement of the judge's currert term 

which constitutes wilful misconduct in the office, wilful and persis­

tent failure to perform duties, habitual intemperance, conduct preju­

dicial to the administration of justice, or conduct that brings the 

judicial office into disrepute. The effective date of retirement 

under (1) of this subsection is the first day of the month coinciding 

with or after the date that the supreme court files written notice 

with the commissioner of administration that the judge was retired for

disability. A duplicate copy of the notice shall be filed with the

judicial, council.

* Sec. 10. AS 22.30.080(2) is amended to read:

(2) "judge" means a justice of the supreme court, a judge

of the court of appeals, a judge of the superior court, or a judge of 

Che district court who is the subject of an investigation or proceed­

ing under 3ec. 10, art. IV, Constitution of the State of Alaska and 
this chapter, including a justice or judge who is serving in a full-
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time, part-time, permanent, or temporary position.

Sec. 11. AS 22.30.011(e) and 22.30.011(f) are repealed.
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Orig nal sponsor(s): Judiciary Committee
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IN THE HOUSE BY THE JUDICIARY COMMITTEE

CS FOR HOUSE BILL NO. 268 (Judiciary)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - SECOND SESSION

A BILL

For an Act entitled: "An Act relating to the Commission on Judicial Con­

duct and to the Alaska Supreme Court's power to 

discipline judges."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.58.050 is amended to read:

Sec. 15.58.050. INFORMATION AND RECOMMENDATIONS ON JUDICIAL 

OFFICERS. No later than August 7 of the year in which the state 

general election will be held, the judicial council shall file with 

the lieutenant governor a statement including information about each 

supreme court justice, court of appeals judge, superior court judge, 

and district court judge who will be subject to a retention election. 

The statement shall reflect the evaluation of each justice or judge 

conducted by the judicial council according to law and shall contain a
I

brief statement describing each public reprimand, public censure, or 

suspension received by the judge under AS 22.30.011(d) f(3) OR (4)] 

during the period covered in the evaluation. A statement may not 

exceed 600 words.

+ Sec. 2. AS 22.30.010 is amended to read:
l

Sec. 22.30.010. COMMISSION ON JUDICIAL CONDUCT. The Commission 

on Judicial Conduct shall consist of nine members as follows: three 

persons who are justices or judges of state courts, elected by the 

justices and juJges of the state courts; three members who have prac­

ticed law in this state for 10 years, appointed by the governor from 

nominations made by the governing body of the organized I ir and

CSHB 268(Jud)
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subject to confirmation by a majority of the members of the legisla­

ture in joint session; and three citizens who are not judges, retired

judges, or members of the state bar, appointed by the governor and

subject to confirmation by a majority of the members of the legisla­

ture in joint session. Commission membership terminates if a member 

ceases to hold the position that qualified that person for appoint­

ment. A person may not serve on the commission and on the judicial

council simultaneously. A quorum of tl e commission must include at

least one person who is a justice or judge, at least one person ap­

pointed by the governor who has practiced law in the state for 10 

years, and at least one citizen member who is not a justice, judge, or 

member of the state bar. The commission shall elect one of its mem­

bers to serve as chairman for a term prescribed by the commission. A 

vacancy shall be filled by the appointing power for th'* remainder of 

the term.

* Sec. 3. AS 22.30.011(a) is amended to read:

(a) The commission shall on its own motion or on receipt of a 

written complaint inquire into an allegation that a judge

(1) has been convicted of a crime punishable as a felony 

under state or federal law or convicted of a crime that involves moral 

turpitude under state or federal law;

(2) suffers from a disability that seriously interferes 

with the performance of judicial duties and that is or may become 

permanent;

(3) within t period of not more than six years before the 

filing of the complaint or before the beginning of the commission's 

inquiry based on its own motion (START OF THE CURRENT TERiM), committed 

an act or acts that constitute

(A) wilful misconduct in office;

CSHB 268(Jud) -2-
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duties;

(C)

justice;

(D)

disrepute; or

(E)

conduct; or

(A) is habitually intemperate.

* Sec. A. AS 22.30.011(b) is amended to read;

(b ) After preliminary informal consideration of an allegation, 

the commission may exonerate the judge, informally and privately

admonish the judge, or recommend counseling. Upon a finding of proba­

ble cause, the commission shall (MAY) hold a formal hearing on the 

(AN) allege cion [UNDER (a) OF THIS SECTION). A hearing under this

subsection [SECTION) is public. Proceedings and records pertaining to 

proceedings that occur before the commission holds a public hearing on 

en allegation are confidential, subject to the provisions of

AS 22.30.060(b) (A HEARING UNDER AS AA.62.310(d) AND IS PRIVATE UNLESS

A PUBLIC HEARING IS REQUESTED BY THE JUDGE).

* Sec. 5. AS 22.30.011(d) is amended to read:

(d) The commission shall [MAY), after a hearing held under (b) 

of this section,

(1) exonerace the judge of the charges? or

(2) [INFORMALLY AND PRIVATELY ADMONISH THE JUDGE OR RECOM­

MEND COUNSELING;

(3) REPRIMAND THE JUDGE PUBLICLY OR PRIVATELY;

(A)) refer the matter to the supreme court with a recommen­

dation that the Judge be reprimanded, suspended, removed, or retired

-3- C^HB 268(Jud)
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conduct prejudicial to the administration of

conduct that brings the judicial office into

conduct in violation of the code of judicial
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from office or publicly or privately censured by the supreme court.

* Sec. 6. AS 22.30.060(b) is amended to read:

(b) All proceedings, records, files, and reports of the commis­

sion are confidential and disclosure may not be made except

(1) upon waiver in writing by the judge at any stage of the 

i proceedings;

(2) if the subject matter or the fact of the filing of 

charges has become public, in which case the commission may issue a
|

statement in order to confirm the pendency of the investigation, to 

clarify the procedural aspects of the proceedings, to explain the
I

right of the judge to a fair hearing, or to state that the judge 

denies the allegations; or

(3) upon filing of formal charges, in which case only the 

charges, the subsequent formal hearing, and the commission's ultimate 

decision and minority report, if any, are (SHALL iECOME] public; even 

after formal charges are filed, the deliberations of the commission 

concerning the case are confidential.

* Sec. 7. AS 22.30 is amended by adding a new section to read:

Sec. 22.30.068. MINORITY REPORTS. A member of the commission
20 | who believes that the comn.lasion failed to impose an appropriate
21 ]' disciplinary measure after a hearing under AS 22.30.011(b) may submit
22 ̂1 a report recommending a different disciplinary measure. The report 

shall accompany the majority report and may be submitted by the member 

to the chief justice of the supreme court, the attorney general, and 

the chair of the senate and house judiciary committees.

* See. 8. AS 22.30.070(b) is amended to read:

(b) On recommenu.ition of the commission fOR AFTER AN APPr.AL

UNDER AS 22.30.011(e)!, che supreme court may reprimand, publicly or 

privately ccnsurex or suspend a judge from office without salary when 
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in the U nited St at es  the j u d g e  p l e a d s  g u il ty  or no c o n t e s t  or  is found 

g u i l t y  of a crime p u n i s h a b l e  as a felony under s t at e or fe der al law or 

of a crime that invo lves moral t u r p i t u d e  under s t a t e  or federal law. 

If the co nv i c t i o n  is r e versed , s u s p e n s i o n  terminat es , and the judge 

shall be paid the jud g e' s  salary for the period of s u s p e n s i o n .  If the 

ju dge is su s pe nd ed  and the c o n v i c t i o n  becomes final, the s u p r e m e  court 

shall remove the judge f r o m  office.

* Sec. 9. AS 22.30.070(c) is a m e n d e d  to read:

(c) On r e c o m m e n d a t i o n  of the c o m m i s s i o n  fOR A F T E R  A N  A P P EA L  

U N D E R  AS 22.30.01 1 (e)], the sup re m e court cay (1) r e t i r e  a jaJge for 

d i s a b i l i t y  that s e r i o u sl y  in te rf er e s w i t h  the p e r f o r m a n c e  of  duties 

and that is or m a y  b e c o m e  pe rm a ne n t,  and (2) rep*, i m and. p u b l i c l y  or 

p r i v a t e l y  cens u re A  or r e m o v e  a j u d g e  for act ion o c c u r r i n g  not more 

than six years before the c o mm e n c e m e n t  of  the j u d g e ' s  c u rr e nt  term 

w h i c h  co ns t it u te s  wilf ul  m i s c o n d u c t  in the office, w i l f u l  an d  p e r s i s­

tent failure to pe rf or m duties, h a b i t u a l  intemperance, co nd uc t p r e j u­

dicial to the a d m i n i s t r a t i o n  of justice, or co nd uct that br in gs  the 

j u d i c i a l  office into disrep ut e . The e f fective  d a t e  of retirement 

u n o e r  (1) of this s u b s e c t i o n  is the first day of the m o n t h  co i nc i d i n g  

w i t h  or after the date that the sup re m e court files w r i t t e n  notice

w i t h  the c o m mi s si o ne r  of a d m i n i s t r a t i o n  that the judge was r e t i r e d  for

di sa bi l it y . A du pl icate c op y of the notice shall be filed w i t h  the 

j u d i c i a l  c o u n c i ! .

* Sec. 10. AS 22.30.080(2) is a m e n de d  to read:

(2) "judge " m e a n s  a j u s t i c e  of the su pr em e court, a judge

o f  the court of appeals, a Judge of the supe rior court, or a Judge of 

the district court who is the subject  of an i n v e s t i g a t i o n  or p r o c e e d­

ing un der sec. 10, art, IV, C o n s t i t u t i o n  of the S t at e  of A l a s k a  and 

this c h a p t e r , including a j u s t i c e  or j u d g e  who is se rv ing in a full-

-5- C S HB  2 6 8 (Jud)
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O r i g i n a l  spo ns o r( s ):  J u d i c i a r y  C o m m i t t e e

IN T H E  H O U S E  B Y  THE J U D I C I A R Y  C O M M I T T E E

CS F OR  HO U SE  B I L L  NO. 268 (Judiciary)

IN THE L E G I S L A T U R E  OF  T HE  S T A T E  O F  A L A S K A  

S I X T EE N TH  L E G I S L A T U R E  - S E C O N D  S E SS IO N

A  B I L L

For an A ct  entit led: "An Act r e l a t i n g  to the C o m m i s s i o n  on J u d i c i a l  Con-

duct and to the A l a s k a  S u p r e m e  C o ur t 's  p o w e r  to 

d is ci pl in e  j u d g e s . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  CF  THE S T AT E  OF  ALASKA:

* S e c t i o n  1. AS  15.58.050 is a m e n d e d  to read:

Sec. 15.58.050. I N F O R M A T I O N  A N D  R E C O M M E N D A T I O N S  ON  J U D I C I A L  

O FF I CE RS .  No la ter than A u g u s t  T ^ o f  the y e a r  in w h i c h  the state 

g e n e r a l  e l e c t io n  w i ll  be held, the j u d i c i a l  council shall file w i t h  

the lieut en a nt  gov e rn o r a s t a t e m e n t  i n c l u d i n g  i n fo rm a t i o n  a b o u t  each 

su pr e me  court justice, court of a p p e a l s  j ud g e,  s u p e r i o r  court judge, 

a nd  d i s t ri c t court judge w h o  wi l l be s u b j e c t  to a r e t e n t i o n  election. 

The st a te me nt  shall reflect the e v a l u a t i o n  o f  each j u s t i c e  or ju dge 

c o n d u c t e d  by the jud icial co un ci l  a c c o r d i n g  to law and shall c o n t a i n  a 

b r i e f  st a t em e nt  de s cr i b i n g  each p u b l i c  r ep r im a n d ,  p u bl i c censure, or 

s u s p e n s i o n  r ec e i v e d  by the j u d g e  u n d e r  AS 2 2 . ^ . . 0 1 1(d) ((3) O R  ( M l

d u r i n g  the p e r i o d  covere d in the e v a l u a t i o n .  A s t a t em e nt  m a y  not 

e x ce e d 600 words.

* Sec. 2. AS 22 . 30 . 01 0 is a m e n d e d  to read:

Sec. 22.30.010. C O M M I S S I O N  ON J U D I C I A L  CONDUCT. The C o m m i s s i o n  

on  J ud i c i a l  Co nd uc t shall consist of nin e m e m b e r s  as follows: three 

p e r so ns  w h o  are justices or j u d g e s  of s t a t e  courts, e l e c t e d  by  the 

j us t i c e s  and judges  of the state courts; t h r e e  memb er s w h o  ha ve  p r a c­

ticed law in this state for 10 years, a p p o i n t e d  by the g o v e r n o r  fron 

n o m i n a t i o n s  m a d e  by the g o v e r n i n g  b o d y  o f  the o r g a n i z e d  b a r  and
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su bject to c o n f i r m a t i o n  b y  a m a j o r i t y  of the m e m be r s o f  the l e g i s l a­

ture in j o i n t  session; and three citizens w ho are not judge.,, r e ti r ed 

judges , or m e m b e r s  of the state bar, a p p o in t ed  by the g o v e r n o r  and

s u b je ct  to c o n f i r m a t i o n  by a m a j o r i t y  of the m e mb e rs  of  the l e g i s l a­

ture in j o i n t  session. C o m m i s s i o n  m e m b e r s h i p  te rm i na te s  if a m e m b e r  

c e a s e s  to h o l d  the p o s i t i o n  that q u a l i f ie d  that p e r s o n  for a p p o i n t­

ment. A  p e r s o n  m ay not serve on the co m mi s s i o n  and o n  the j u d i ci a l

c o u n c i l  simu lt a ne o us ly .  A  q u o r u m  of  the c o m m i s s i o n  m u s t  includ e at

le as t one p e r s o n  who is a justice or judge, at least one p e r so n ap-

p o i n t e d  by t he  g overnor w h o  has p r ac ti c ed  law in the state for 10

years, and at least one c i t i z e n  m e m b e r  who is no t  a justice, judge, or

m e m b e r  of the state bar. T he  co m mi s s i o n  shall elect one of its m e m­

ber s  to serve as chairm an  for a term p r es cr i be d  by the com mi ssi on. A 

v a c a n c y  sha ll be filled by the a pp o in t in g  p ow er  for the r e m a i n d e r  of 

the term.

* Sec. 3. AS 22.30. 01 1( a) is a m e n d e d  to read:

(a) T h e  co m mi s si o n shall on its own m o r i o n  or on re ceipt of a 

w r i t t e n  c o m p l a i n t  inquire into an al lega t io n  that a judge

(1) has been c o n v i c t e d  of a crime p u n i s h a b l e  as a felo ny  

u n d e r  state or federal law or c o n v i c t e d  of a crim e that involves mo ral  

t u r p i t u d e  u n d e r  state or fede ra l law;

(2) suffers from a d is ab i li t y that s e r i o u s l y  interferes

w i t h  the p e r f o r m a n c e  of j u d i c i a l  duties and that is or m a y  bec ome 

p e r m a n e n t ;

(') w i t h i n  a p e r i o d  of not more than six y ea r s be fo re  the

f i l i ng  of the complaint or b e f o r e  the b e g i n ni ng  of the c o mm is s i o n ' s

i n q u i r y  b a se d on its own m o t i o n  [START O F  THE C U R R E N T  TERM), c o m m it t ed

an act or acts that c on s ti t u t e

(A) wilful m i s c o n d u c t  in office;
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d u t i e s ;

j u s t i c e ;

(B) w i l f u l  a n d  p e r s i s t e n t  f a i l u r e  to perforin j u d i c i a l

(C) conduct p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of

(D) conduct that b r i n g s  the ju di cial o f f ic e  into 

di sr e p u t e ;  or

(E) conduct in v i o l a t i o n  of. the code of j u d i c i a l  

co nduct; or

(A) is h a b i t u a l l y  i n t e m p e r a t e ^  ;
* Sec. A. AS 22 .30.011(b) is a m e n d e d  to r e a d

(b ) A f t e r  p r e l i m i n a r y  i n f o r m a l / c o n s i d e r a t i o n  of an al le ga t io n ,

the c o m m i s s i o n  m a y  exo ne r at e  the judge, i nf or ma lly a nd p r i v a t e l y

a d m o n i s h  the judge, or r e c o m m e n d  c ou n se l in g . U p o n  a fi n di n g of p r o b a­

ble cause, the com missi^^ m a y Tljiold a for ma l h e a r i n g  on the fAN] a l l e­

gation [UN DER (a) OF T H I S ; E C T I O N ] . A  h e a r i n g  u n d e r  this s u b s e c t i o n  

[SECTION] is p ublic. P r o c e e d i n g s  and r e co r ds  p e r t a i n i n g  to p r o c e e d­

ings that o c c u r  b efore  the c o m m i s s i o n  h o l ds  a public h e a r i n g  on an

a l l e g a t i o n  ar e con fidentia l s u b j e c t  to the p ro v is i on s o f  AS 22 .3 0 .-

060(b) [A H E A R I N G  UND ER AS A l 
H E A R I N G  IS R E Q U E S T E D  BY T H E / ’

s e c t i o n ,

.62.310(d) A N D  IS P R I V A T E  U N L E S S  A  P U B L I C 

I UDGE].

* Sec. 5. AS  22.30.01 1 (d) isj/amended to read:

(d) T h e  commission/friay./ afper a h e a r i n g  hel d un der (b) of this

(1) e x o n e r at e the j u d g e " o f  the charges; or

(2) [INFORMALLY A N D  P R I V A T E L Y  A D M O N I S H  THE J U D G E  OR R E C O M­

M E N D  C O U NS E LI NG ;

(3) R E P R I M A N D  THE J U D G E  P U B L I C L Y  OR PRIVATELY;

(A)] refer the m a t t e r  to the s u p r em e  court w i t h  a r e c o m m e n­

dation that the judge be r e p r i m a n d e d , suspended, removed, or r e t i r e d
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fr o m office or p u b l i cl y  or p r i v a t e l y  ce ns u re d  by the su pr em e  court.

* Sec. 6. AS 22 .30.060( b)  is a m e n d ed  to read:

(b) All pr oceedin gs , records, files, and r e p o r ts  of the c o m m i s­

sion are c on fi dential  and d i s c l o s u r e  m a y  not be m a d e  exce p t

(1) u po n  w a i v e r  in w r i t i n g  by  the j ud g e at any stage of the 

p r o c e e d i n g s ;

(2) if the s u bj e ct  m a t t e r  or the fac t of the filing of

c h a r g e s  has b e c o m e  public, in w h i c h  cas e the c o m m i s s i o n  m a y  issue a

s t a t e m e n t  in o r d e r  to c o n f i r m  the p e n d e n c y  of the in ve st igation,  to

c l a r i f y  the p r o c e d u r a l  a s p e c t s  of the proceedings, to e x p l ai n the

r i gh t  of the j u d g e  to a fair hearing, or to state that the j u d g e

deni e s the al legations; or

(3) u p o n  f i l i n g  of form al  charges, in w h i c h  case only the 

c h a r g e s , the su bseq u en t formal hearing, and the c o m m i s s i o n ' s  u l t i m a t e

I d e c i s i o n  and m i n o r i t y  report, if any, are [SHALL BECOME] p u b l i c ; even

a f t e r  formal ch ar ges ar e filed, the d e l i b e r a t i o n s  of the c o m m i s s i o n  

c on c er n i n g  the case are c o n f i d e n t i a l .

* Sec. 7. AS 22.30 is a m e n d e d  by a d di ng  a n e w  se c ti o n to read:

Sec. 22.30.068. M I N O R I T Y  REPORTS. A m e m b e r  of the c o m m i s s i o n

u h o  be lieves that the c o m m i s s i o n  failed to impose an a pp r o p r i a t e

d i s c i p l i n a r y  m e a s u r e  a f t e r  a h e a r i n g  u n d e r  AS 22 .30.011 (b ) m a y  u bm it  

a r e po rt  re co m me n di n g a d i f f e r e n t  d i s c i p l i n a r y  m ea sure. The re po rt 

shall ac co m pa n y the m a j o r i t y  report and m a y  be s u b m i t t e d  by the m e m b e r  

to the chief j u s t i c e  of the su pr e m e court, the a t t o r n e y  general, and 

the c h a i r  of the senate and house j u d i c i a r y  committees.

* Sec. 8. AS 22.30.070(b) is a m en d ed  to read:

(b) On r e c o m m e n d a t i o n  of the c o m m i s s i o n  [OR A F T E R  A N  A P P E A L  

U N D E R  AS 22.30.011(e)], the suprem e court may r e p r i m a n d , p ub l i c l y  or 

p r i v a t e l y  ce ns ur e x  or s u s p e n d  a judge from offic e w i t ho u t salar y w h e n  
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in the U n i t e d  States the j u dg e p l e a d s  g u i l t y  or no  c o n t e s t  or is found 

g u i l t y  of a crime p u n i s h a b l e  as a f e lo n y under state or f e d e r a l  law or 

of a crime that invo lves m o r a l  t u r p i t u d e  under state or f e d e ra l  law. 

If the c o n v i c t i o n  is re ve rs ed, s u s p e n s i o n  terminates, a n d  the judge 

s hall be pai d the j u d ge ' s sala ry  for the period of s u s pe ns i on .  If the 

j u d g e  is s u s p e n d e d  and the c o n v i c t i o n  be comes final, the s u p r em e  court 

sh all r e mo v e the judge f r o m  office.

* Sec. 9. AS  22.30.070(c) is a m e n d e d  to read:

(c) On r e c o m m e n d a t i o n  o f  the c o m m i s s i o n  [OR A F T E R  A N  A P P E A L  

U N D E R  AS 22.30.01 1 (e)], the s u p r e m e  co urt may (1) r e t i r e  a j u d g e  for 

d i s a b i l i t y  that s e r i o u s l y  i n t e r f e r e s  w i t h  the p e r f o r m a n c e  of duties 

and that is or ma y b e c o m e  pe rm a n e n t ,  a n d  (2) r e p r i m a n d , p u b l i c l y  or 

p r i v a t e l y  c e n s u r e ^  or r e m o v e  a ju d ge  for acti on o c c u r r i n g  no t  m o r e  

than six y e ar s before the c o m m e n c e m e n t  of the j u d g e ' s  c u r r e n t  ter m 

w h i c h  co n st i t u t e s  w i l f u l  m i s c o n d u c t  in the office, w i l f u l  and 

p e r s i s t e n t  fa il ure to p e r f o r m  duties, h abitual  i n t e m p e r a n c e ,  co nd uct 

p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of justice, or c o n d u c t  that brin g s 

the j u d i c i a l  office into disrepu te . The effective date o f  r e t i r e m e n t  

u n d e r  (1) of this s u b s e c t i o n  is the first day of the m o n t h  c o i n c i d i n g  

w i t h  or a f te r  the date that the su pr e m e court fi les w r i t t e n  n o t ic e 

w i t h  the co m mi s s i o n e r  of a d m i n i s t r a t i o n  that the j u d g e  w a s  r e t i r e d  for 

d i s a b i l i t y .  A du p l ic a te  copy o f  the n o t ic e rhall be f i l e d  w i t h  the 

j u d i c i a l  council.

* Sec. 10. AS 22. 30.080(2) is a m e n d e d  to read:

(2) "judge" m e a n s  a j u s t i c e  of the su preme court, a ju d ge  

of the court of appeals, a j u d g e  of the superi or  court, or a j u d g e  of 

the d i s t r i c t  court who is the s u b j ec t of an i n v e s t i g a t i o n  or p r o c e e d­

ing u n d e r  sec. 10, art. IV, C o n s t i t u t i o n  of the State o f  A l a s k a  and 

this c h a p t e r , including a justice or judge who is s e r v i n g  in a full-
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time, p a r t - t i m e ,  p e r m a n e n t ,  or t e m p o r a r y  p o s i t i o n .

* Sec. 11. AS  22 .3 0 .0 1 1( e)  and 22.30 .0 11 (f) are re pealed.
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A M E N D M E N T

O F F E R E D  I N  T H E  H O U S E

TO: CS H B  268 [ 2 / 2 0 / 9 0  L a u t e r b a c h  # 6 - 1 1 3 2 G ]

P a g e  3, L i n e  12:

D e l e t e  » . o r  [THE C O M M I S S I O N  MAY]

I n s e r t  " . U p o n  a f i n d i n g  of  p r o b a b l e  cause, t h e  

c o m m i s s i o n  m a y "

P a g e  3, L i n e  23, a f t e r  " c h a r g e s ; "

I n s e r t  "or"

P a g e  3, L i n e  26, a f t e r  "(3)":

D e l e t e  "]"; a f t e r  " p r i v a t e l y ; " ,

I n s e r t  "]"

P a g e  3, L i n e  27:

D e l e t e  "2", I n s e r t  "2"

P a g e  3, l i n e  28, a f t e r  " t h a t  t h e  j u d g e  be": 

I n s e r t  " r e p r i m a n d e d , "

P a g e  5, L i n e  2:

D e l e t e  " . o r  w h o  is r e t i r e d "

P a g e  5, L i n e  3:

I n s e r t  a n e w  b i l l  s e c t i o n  t o  r e a d

Sec. 9. AS  2 2 . 3 0 . 0 1 1 ( e )  a n d  AS 2 2 . 3 0 . 0 1 1 ( f )  are repea l e d .sec. y. a s



f P h v k z A .  " P  ^

O r i g i n a l  s p o n s o r ( s ) : J u d i c i a r y  C o m m i t t e e

6-1132G * 
L a u t e r b a c h
2/20/90

flf Cn*

/ A
IN TH E  H O U S E  BY  THE J U D I C I A R Y  C O M M I T T E E

CS FO R  H O U S E  B I L L  NO. 268 (Judiciary)

IN THE L E G I S L A T U R E  OF THE S TA TE  OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A  BIL L

F o r  an Ac t  e n t i t l e ^  "An A c t  r e l a t i n g  to the C o m m i s s i o n  on J u d i c i a l  C o n­

duct.'^ ajO f t
BE IT E N A C T E D  BY THE LI T S L A T U R E  OF  T HE  STATE OF  ALASKA:

*  S e c t i o n  1. AS 15.58.050 is a m e n d e d  to read: S-£E.C,7~)0/U

Sec. 15.58.050. I N F O R M A T I O N  A N D  R E C O M M E N D A T I O N S  O N  J U D I C I A L  

OFFICERS. No later t h a n  A u g u s t  7 of the ye ar  in w h i c h  the state 

g e n e r a l  e l e ct io n  will be held, the j u d i c i a l  c o u n c i l  s h a l l  fi l e  w i t h 

the lieutenant g o ve r n o r  a s t a t e m e n t  i n c l u d i n g  i n f o r m a t i o n  abo--*- each 

s up re m e court justice, court  of  ap pe als judge, s u p e r i o r  c ou r t judge, 

and d i st ri ct  court j u d g e  w h o  w i l l  be subj e c t to a r e t e n t i o n  election. 

T he  st at em ent shall r e f l e c t  the e v a l u a t i o n  of ea ch j u s t i c e  or judge 

c o n d u c t e d  by the j u d i c i a l  c o un c il  a c c o r d i n g  to law and sh all c o n t a i n  a 

b r i e f  sta tement d e s c r i b i n g  ea ch public reprimand, p u bl ic  cen sure, or 

s u s p e n s i o n  re ceived by  the j u d g e  u n d e r  AS 22.30. 01 1(d) f(3) O R  (A)]

d u ri n g the pe ri od c o v e r e d  in the eva luation. A s t a t e m e n t  m a y  not 

e x ce e d 600 words.

* Sec. 2. AS 22.30.010 is a m e n d e d  to read: JvJfEXO 5 6 C T * Z O A ~ 7

Sec. 22.30.010. C O M M I S S I O N  ON J U D I C I A L  CONDUCT. T he  C o m m i s s i o n  

on J u d i c ia l  Conduct sha ll c o ns i st  of nine m e m be r s as follow s:  three 

p e rs o ns  who are ju st i ce s  or j u d ge s  of state courts, e l e c t e d  by the 

j u s t i c e s  and judges of the s ta te  courts; three m e m b e r s  w h o  have 

p r a c t i c e d  law in this s ta te for 10 years, a p p o i n t e d  by the g o v e r n o r  

from no mi na t io ns  made by the g o v e r n i n g  body of the o r g a n i z e d  b ar  and 

su bject to c o n f i r m a t i o n  by a m a j o r i t y  of the m e m b e r s  of the
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l eg is l at u re  in joint session; and three citizens w h o  are n o t  judges, 

r e t i r e d  judges, or memb e rs  of the st ate bar, a p p o i n t e d  by the g o v er n or  

and subj ec t to c o n f ir m at io n  b y  a m a j o r i t y  of the m e m b e r s  of the l e g i s­

lature in joint session. C o m m i s s i o n  m e m b e r s h i p  term in a te s  if a m e mb e r  

ceases to h o l d  the p o s i t i o n  that q u a l i f i e d  that p e r s o n  for a p p o i n t­

ment. A  p e r s o n  m a y  not serve on the c o m m i s s i o n  an d on the j u di c i a l  

c ou nc i l simultaneously. A q u o r u m  of  the c o m m i s s i o n  mus t i n c l u d e  at 

least one pe rs on wh o is a justice or judge, at least one p e r s o n  a p­

poi n t e d  by the g o v e rn o r w h o  has p r a c t i c e d  law in the state for 10 

years, and at least one c i t iz en  m e m b e r  w h o  is not a justice, judge, or 

m e m b e r  of the state bar. The c o m m i s s i o n  shall elec t one of  its m e m­

bers to serve as ch a ir ma n  for a te rm  p r e s c r i b e d  by the com mission . A 

v a c a n c y  shall be filled by the a p p o i n t i n g  po we r for the r e m a i n d e r  of 

the term.

* Sec. 3. AS 22.30.01 1 (a) is a m e n de d to read: J \jO  C H "A .AJ

(a) The c om mi s s i o n  shall on its ow.i m o t i o n  or on r e c e i p t  of a 

w r i t t e n  c o mp l ai n t ■Jnquire into an a l l e g a t i o n  that a j u d g e

(1) has been c o n v ic t ed  of a crime p u n i s h a b l e  as a felony 

u n d e r  state or federal law or c o n v i c t e d  of  a crime that in volves moral 

turpitude  u nd e r state or federal law;

(2) suffers from a d i s a b i l i t y  that s e r i o u s l y  in ter f er es  

w i t h  the pe r fo r m a n c e  of j ud ic i a l  duties and that is or m a y  become 

p e r m a n e n t ;

(3) w i t h i n  a period of not m o r e  chan six years b e f o r e  the 

fili ng of the c om pl aint or be fo re  the b e g i n n i n g  of the c o m m i s s i o n ' s  

in q u i r y  based on its own m o ti o n (START O F  THE C U R R EN T TERM], c o m m it te d  

an act or acts that co ns t it ut e

(A) wilful m is co n d u c t  in office;

(B) wilfu l and pe r si s te n t failure to p e r f o r m  judicial 
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d u t i e s ;

(C) conduct p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of

j u s t i c e ;

(D) conduct that b r i n g s  the j u d i c i a l  o f f i c e  into

disrepute;  or

(E) conduct in v i o l a t i o n  of the code of j u d i c i a l

conduct; or

(4) is h a b i t u a l l y  in te mp er a te .

* Sec. 4. AS 22 .30.011 (b ) is a m e n d e d  to read:

(b) A f t e r  p r el i m i n a r y  in f or ma l  c o n s i d e r a t i o n  of an a ll e ga t io n ,  

the c o m m i s s i o n  may e xo n er at e the judge, inform al ly  and p r i v a t e l y  

a d m o n i s h  the judge or re c om me n d c o un s el i ng ,  or (THE C O M M I S S I O N  MAY] 

h o l d  a formal h e a ri n g on the (AN] a l l e g a t i o n  [UNDER (a) O F  T H I S  S E C­

TION] . A  h e a r i n g  under this s u b s e c t i o n  [SECTION] is public. P r o c e e d­

ings and r e c o r d s  pe rt a i n i n g  to p r o c e e d i n g s  that occur b e f o r e  the 

c o m m i s s i o n  h o l d s  a pu bl ic  h e a r i n g  on an a l l e g a t i o n  are c o n f i d e n t i a l ,  

s u b j e c t  to the p r ov i si o ns  of AS 2 2 . 3 0 . 0 6 0 ( b )  [A H E A R I N G  U N D E R  AS 4 4. -

* Sec. 5. AS 22.30.01 1 (d) is a m e nd e d to read: J Q q  k )£ r
(d) T he  c o mm i s s i o n  may, a f t e r  a h e a r i n g  held u n d e r  (b) of  this 

s e c t i o n ,

(1) e x on er at e the j ud ge  of the charges;

(2) [INFORMALLY AN D  P R I V A T E L Y  A D M O N I S H  THE  J U D G E  O R  R E C O M­

ME N D  C O UN S EL I NG ;

J U D G E ] .

62.310(d)  A N D  IS PR I VA T E UNLESS A  P U B L I C R E Q U E S T E D  BY T H E

(3) {(4)] refer the m a t t e r  to the supreme co ur t w i t h  a

re pr i ma n d the j :dge p u b l i c l y  or pi

r e c o m m e n d a t i o n  that the judge be  ̂ s u s p e n d e d , removed, or r e t i r e d  f r o m  

o f f i c e  or p u b l i c l y  or p r i v a te l y c e n s u r e d  by  the supreme court.
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* Sec. 6. AS 22.30 .0 60(b) is a m e n d e d  to read:

(b) All proceedings, records, files, and r e p o r t s  of the c o m m i s­

sion are c o n f id e nt ia l  and d i s c l o s u r e  m a y  not be m a d e  except

(1) upon w a i v e r  in w r i t i n g  by the j u d g e  at any stage of the 

p r o c e e d i n g s ;

(2) if the subject m a t t e r  or the fact of the f ilin g of 

c harges has b e c o m e  public, in w h i c h  c a s e  the c o m m i s s i o n  m a y  issue a 

st at e me n t in o rd e r to c o n f i r m  the p e n d e n c y  of the in ve st i ga t io n , to 

c l a r i f y  the p r o c e d u r a l  aspects o f  the proceedi ng s,  to e x p l a i n  the

ri ght of the judge to a fair hearing, or to st at e that the j u d g e

deni es the allegat io ns ; or

(3) upon fili ng  of f ormal charges, in w h i c h  case onl y the 

c h a r g e s , the s ub s eq u en t  formal hearing, and the c o m m i s s i o n ' s  u l t i m a t e  

d e c i s i o n  and m i n o r i t y  report, if any, are [SHALL BECOME) p u b l i c ; even 

af te r  formal charges are filed, thc^'dej.ibe rat ions of the c o m m i s s i o n  

c o n c e r n i n g  the case are c o n f i d e n t i a l . ' K ) ^ - 0

Sec. 7. AS 22.30 is a m e n d ed  by add in g a n e w  s e c t i o n  to read:

Sec. 22.30. 068. M I N O R I T Y  REPORTS. A m e m b e r  o ^ t h e T  c fm ^ s s i ! o r /  
w ho  b el ie ves that the c o m m i s s i o n  f a il ed  to i mp os e  an a p p r o p r i a t e

d i s c i p l i n a r y  m e a s u r e  af ter a h e a r i n g  u n d e r  AS 22.3 0 .0 1 1( b)  m a y  submit 

a repo rt  r e c o m m e n d i n g  a d i f f e r en t  d i s c i p l i n a r y  me as ure. T h e  repo rt 

shall a c c o m p a n y  the m a j o r i t y  repor t and m a y  be s u b m i t t e d  by the m e m b e r  

to the ch ie f ju st ic e of the supreme court, the a t t o r n e y  gen eral, and 

the ch ai r of the senate and h ou se  j u d i c i a r y  committees.

of the court of appeals, a judge of the su perior court, or a ju dge of 

the di st rict court w ho  is the subject of an i nv e st i g a t i o n  or p r o c e e d­

ing u n d e r  sec. 10, art. IV, C o n s t i t u t i o n  of the State of A l a s k a  and

Sec. 8. AS 22 .30 .080(2) is a m e n d e d  to read:

(2) "judge" me an s a j u s ti c e of  the s u p re m e court, a j u d g e
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O r i g i n a l  sponsor(s): J u d i c i a r y  C o mmitte e

IN T H E  HOUSE BY T H E  J U D I C I A R Y  COMMITTEE

CS FOR H O U S E  BI LL  NO. 268 (Judiciary)

IN T H E  L E G I S L A T U R E  OF THE ST ATE OF A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BILL

F o r  an Act entitled: "An A c t  re la t in g to the C o m m i s s i o n  on J u d ic i al  C o n­

duct."

BE  IT E N A C TE D BY THE L E G I S L A T U R E  OF  THE STATE O F  ALASKA:

* S e c ti on  1. AS 15.58.050 is am en de d to read:

Sec. 15.58.050. I N F O R M A T I O N  AND R E C O M M E N D A T I O N S  O N  JUDICI AL  «
I

OFFICERS. No later th an  A ugust 7 of the y e a r  in w h i c h  the state 

gene r al  e l e c t i o n  will be held, the ju di c ia l  c o u n c i l  sh a ll  file with 

the lieutenant g o v e r n o r  a s ta teme nt  in c lu d in g  i n f o r m a t i o n  about each 

supreme court justice, f o u rt  of  appeals judge, s u p e r i o r  court judge, 

and dist ri ct  c ourt j u d g e  w h o  will be subject to a r e t e n t i o n  election. 

Th e st atement shall r e f l e c t  the ev a lu a ti o n of e a c h  j u s t i c e  or Judge 

c o n d u ct e d by the j u d i ci al  cou nc il  a cc ording to law a n d  s ha ll  contain a 

b r i e f  statement d e s c r i b i n g  each public r epriman d,  p u b l i c  censure, or 

s u s p e n s i o n  r e c e i ve d by the judge under AS 2 2. 3 0. 0 1 1 ( d )  ((3) OR (A)J

d ur i ng  the p e r i o d  c o v e r e d  in the evaluation. A s t a t e m e n t  may not

exceed 600 words.

* Sec. 2. AS 22 .3 0 .0 10  is a m e n d e d  to read:

Sec. 22.30.010. C O M M I S S I O N  ON J U D I C I A L  COND UC T . The Commission 

on J ud ic ia l Co nd u ct  shall co ns ist of nine m e m b e r s  as follows: three 

p e r s on s  who are j u s t i c e s  or  judges of state courts, e l e c t e d  by the 

J u s t i c e s  and jud ges o f  the state courtsj three m e m b e r s  who have 

p r a c t i c e d  law in this s ta t e for 10 years, a p p o i n t e d  by  the governor 

from n o m in at i on s  ma de  by the go ve rn in g body of the o r g a n i z e d  bar and

su bject to c o n f i r m a t i o n  by a majority of the m e m b e r s  of the

-1- C S H B  268(Ju d)



le gi sl at ure in joint session? a n d  three citi ze ns w h o  are not judges 

re tired judges, or m e m be rs  of the s t a t e  bar, a p p o i n t e d  by the governor 

and subject to con f i rm at i on  by a m a j o r i t y  of the m e m b e r s  of the legis­

lature in joint session. C o m m i s s i o n  m e m b e r s h i p  t e r m i n a t e s  if a member 

ceases to hold the pos it i on  that q u a l i f i e d  that p e r s o n  for a p p o i n t­

ment. A person m a y  not serve on the co m mi s si o n a n d  on  the jud icial 

council simultaneously. A  q u o r u m  o f  the c o m i s s l o n  m u s t  i n cl u de  at 

least one person who is a justice or judge, at least one p e r s o n  a p­

pointed by the governor w h o  has p r a c t i c e d  law in the state for 10 

years, and at least one citiz en  m e m b e r  w h o  is not a justice, judge, or 

m ember of the state bar. The c o m m i s s i o n  shall e le c t one of its m e m­

bers to serve as c ha ir ma n for a t e r m  p r e s c r i b e d  by the c o m m i s s i o n .  A 

vac an c y shall be filled by the a p p o i n t i n g  power for the r e m a i n d e r  of 

the term. t
* Sec. 3. AS  22.30.011(a) is a m e n d e d  to read:

(a) T h e  commi ss ion shall on  its own m o t i o n  or on  r e ce i pt  of a 

wr itten co mplaint inquire into an a l l e g a t i o n  that a J u d g e

(1) has been c o n v i c t e d  o f  a crime p u n i s h a b l e  as a felony 

u nd er  state or federal law or c o n v i c t e d  of  a cr im e that i n v ol v os  moral 

turpitude u n d e r  state or federal law?

(2) suffers from a d i s a b i l i t y  that s e r i o u s l y  interferes 

w i t h  the pe r fo rm ance of Ju di cial d u t i e s  and chat is or m a y  beco me 

p er m an en t j

(3) within a period of not m o r e  than six y ea r s b e f o r e  the 

filing of the complaint or be fo re the b e g i n n i n g  of the c o m m i s s i o n ' s  

in quiry b a se d  on its own m o t i o n  (STA RT  O F  THE C U R R E N T  TERM), c o m m it t ed  

an act or acts  that co nstitute

(A) w il f u l  m i s c o n d u c t  in of fi c e:

(B) wi lf u l  a n d  p e r s i s t e n t  f a i l u r e  to p e r f o r m  j u d i c i a l  
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d u d e s ;

( C )

justice;

(D)

disrepute; or

(E)

conduct; or

c o n d u c t  p r e j u d i c i a l  to the a d m i n i s t r a t i o n  of

cond u ct  that b r i n g s  the j u d i c i a l  o f f i c e  into

co nd u ct  in v i o l a t i o n  of the code o f  j u d i c i a l

0 Uppvy a - f i tSidivja <gf i
(4) is h a b i t u a l l y  in te mp er a te .  ^  ^  '

* Sec. 4. AS 22 .3 0. 011(b) is a m e n d e d  to read: J  o n

(b) A f ter p r el i mi n ar y  in f or m a l  c o n s i d e r a t i o n  of an al le ga ti o n, 

the come ssion may e x o n e r a t e  the judge/, informally and p r i v a t e l y  

ad mo n is h  the judge or r e c o m me n d c o u n s e l i n g ^  or (THE C O M M I S S I O N  MAY]~|

hold a formal h e ar i ng  on the (AN] a l l e g a t i o n  (UNDER (a) O F  T H I S  S E C­

TION). A h e a r i n g  under this s u b s e c t i o n  (SECTION] is public. P r o c e e d­

ings and re co rd s pe rt a in i ng  to p r o c e e d i n g s  that occu r b e f o r e  the 

co mm i s s i o n  ho ld s a public  h e a r i n g  on an a l l e g a t i o n  are c on f id e n t i a l ,  

subject to the p ro v is i on s  of A S  2 2 . 3 0 . 0 6 0 ( b )  (A HE AR ING U N D E R  AS 4 4.- 

62.310(d) A N D  IS PRIVATE U N L E S S  A P U B L I C  H E A R IN G IS R E Q U E S T E D  BY T H E  

JUDGE).

* Sec. 5. AS  22.30.011(d) is a m e n d e d  to rend:

(d) The comraission may, a f t e r  a h e a r i n g  held under (b) of this

section,

(1) ex oner at e the jud ge  of the charges:

(2) ( INFORMALLY A N D  P R I V A T E L Y  A D M O N I S H  THE J U DG E  O R  RECOM- 1 

M E N D  COUNSELI NG ;

(jfj^ reprimand the j u d g e  p u b l i c l y  or p r i v a t e l y : "~j 11 J
r the m a t t e r((4)] refer the m a t t e r  to the supreme court wi t h

r e c o m m e n d a t i o n  that the j u dg e be  s u s p e n d e d ,  removed, or r e t i r e d  f r o m

/A
of! ice or p u b l i c l y  or p r i v a t e l y  c e n s u r e d  b y  the su p r e m e  cou rt .
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* Sec. 6. AS 22.3 0 .0 6 0( b ) is a m e n de d to read:

(b) A ll  pr o ce e d i n g s ,  records, files, and r e p o r t s  of the c o m m i s­

sion are c o nf i de nt i al  and d i s c l o s u r e  m a y  not be m a d e  e x ce pt

(1) up o n  w a i v e r  in w r i t i n g  by the j u d g e  at any stage of the 

p r o c e e d i n g s ;

(2) if the s u b j ec t m a t t e r  o r  the fact o f  the filing of 

charges has becom e publ i c,  in w h i c h  case the c o m m i s s i o n  m ay issue a 

st atement in o rd e r to c o n f i r m  the pe n de n cy  of the in vestig at io n, to 

cl arify the p r o c e d u r a l  as pe ct s o f  the pr oceedings, to e x p l a i n  the 

right of the j u d ge  to a fair hearing, or to s ta t e that the judge 

denies the a l le g at io ns ; or

(3) u p o n  f i l i n g  of  formal charges, in w h i c h  case o n l y  the 

c h a r g e s , the s ub s e q u e n t  formal hearing, and the c o m m i s s i o n ' s  u l t i m a t e  

d ecisio n and m i n o r i t y  report, if any, are (SHALL BECOME) p u b l i c ; even ' 

a ft e r formal ch arges a r e  filed, the d e l i b e r a t i o n s  o f  the co m mi s s i o n 

c o nc e r n i n g  the case are c o n f i d e n t i a l .

Sec. 7. AS 22.30 is a m e n d e d  by a d d i ng  a n e w  s e c t i o n  to read:

Sec. 22.30.068. M I N O R I T Y  REPORTS. A m e m b e r  of  the co m mi s si on  

w ho belie ve s that the c o m m i s s i o n  failed to Impose an a p p r o p r i a t e  

d i s c i p l i n a r y  m e a s ur e  a f t e r  a h e a r i n g  u n d e r  AS 22. 3 0 .0 11 ( b)  may submit 

a report r e co m m e n d i n g  a d i f f er e nt  d i sc i pl i na ry  me a su r e .  The report 

shall a c c o mp an y  the m a j o r i t y  report and m a y  be s u b m i t t e d  by the m e m b e r  

to the c hi ef  ju st ic e  o f  the su pr e me  court, the a t t o r n e y  genera l,  and 

the ch air of the senat e and house j u d i c i a r y  committees.

Sec. 8. AS 22.30.08 0( 2)  is amen d e d to read:

(2) "Jud ge " m e a n s  a justi ce  of the s u pr e me  court, a Judge 

of the court of appeals, a J ud g e of Che superior court, or a Judge of 

the di s t ri ct  court w h o  is the subject of an i nv e st i g a t i o n  or p r o c e e d­

ing u n d e r  sec. 10, art. IV. C o n s t i t u t i o n  of the St a te  of A l a s k a  and 
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this c h a p t e r , including a ju s ti c e or judge w h o  is s e r v in g  in a full-

time, part-time, permanent, or t e m p o r a r y  posi ti o n , or w h o  is retired/-  J
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A p r i l  11, 1 9 8 9

M E M O R A N D U M

TO: R e p r e s e n t a t i v e  R e d  B o u c h e r
C h a i r m a n ,  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e  

F R O M :  R e p r e s e n t a t i v e  M a x  G r u e n b e r g  

RE: A n a l y s i s  o f  H B  268

H o u s e  B i l l  268 m a k e s  s e v e r a l  m i n o r  t e c h n i c a l  c h a n g e s  t o  t h e  
s t a t u t e s  g o v e r n i n g  t h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t ;
S e c t i o n s  2 a n d  4 m a k e  s u b s t a n t i v e  c h a n g e s  i n t e n d e d  to m a k e  
C o m m i s s i o n  p r o c e e d i n g s  m o r e  o p e n  t o  t h e  p u b l i c :

S e c t i o n  1: A  t e c h n i c a l  c h a n g e ,  c l a r i f y i n g  t h a t  t h e  C o m m i s s i o n
is n o t  a u t h o r i z e d  t o  i n v e s t i g a t e  a l l e g a t i o n s  m o r e  t h a n  s i x  
y e a r s  old.

S e c t i o n  2: P r o v i d e s  c l e a r  a u t h o r i t y  f o r  t h e  C o m m i s s i o n  t o
m a k e  p r e l i m i n a r y  i n q u i r i e s  i n t o  a c o m p l a i n t  a g a i n s t  a j u d g e  
b e f o r e  h o l d i n g  a f o r m a l  p u b l i c  h e a r i n g .  P r o c e e d i n g s  p r i o r  to 
a p u b l i c  h e a r i n g  r e m a i n  c o n f i d e n t i a l ,  as t h e y  a r e  u n d e r  
c u r r e n t  A S  2 2 . 3 0 . 0 6 0 ( b ) ( 3 ) .  (In a d d i t i o n ,  u n d e r  t h e  O p e n  
M e e t i n g s  Ac t ,  A S  4 4 . 6 7 . 3 1 0 ( c ) ( 7 ) ,  a g e n c i e s  m a y  d i s c u s s  
" s u b j e c t s  t h a t  t e n d  t o  p r e j u d i c e  t h e  r e p u t a t i o n  a n d  c h a r a c t e r  
o f  a n y  p e r s o n "  in e x e c u t i v e  s e s s i o n . )  T h e  b i l l  a l s o  r e m o v e s  
t h e  j u d g e ' s  a b i l i t y  u n d e r  c u r r e n t  l a w  t o  k e e p  a h e a r i n g  c l o s e d  
t o  t h e  p u b l i c .

S e c t i o n  3: A  t e c h n i c a l  c h a n g e  —  l a n g u a g e  r e m o v e d  in t h i s
s e c t i o n  o f  t h e  b i l l  is n o w  c o n t a i n e d  in S e c t i o n  2 (page 2, 
l i n e s  4 - 6).

S e c t i o n  4: R e q u i r e s  t h a t  a C o m m i s s i o n  d e c i s i o n  m a d e  a f t e r  a
p u b l i c  h e a r i n g  a l s o  b e  m a d e  p u b l i c .  H o w e v e r ,  t h e  
d e l i b e r a t i o n s  of  t h e  C o m m i s s i o n  (like t h e  d e l i b e r a t i o n s  of 
o t h e r  q u a s i - j u d i c i a l  a g e n c i e s ,  p u r s u a n t  t o  A S  4 4 . 6 2 . 3 1 0 ( d ) ( 1 ) )  
a r e  e x p r e s s l y  m a d e  c o n f i d e n t i a l .

S e c t i o n  5: A  t e c h n i c a l  a m e n d m e n t ,  c l a r i f y i n g  t h e  t e r m  " j u d g e "
as  i n c l u d i n g  p a r t - t i m e  or  r e t i r e d  j u d g e s .
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A p r i l  3, 1989

M E M O R A N D U M

TO: M e m b e r s  of H o u s e  J u d i c i a r y  C o m m i t t e e

F ROM: M a r l a  N. G r e e n s t e i n ,  E x e c u t i v e  D i r e c t o r

RE: C o m m i s s i o n  C o n f i d e n t i a l i t y  a n d  I n d e p e n d e n t  P u r p o s e

(1) C o n f i d e n t i a l i t y  o f  C o m m i s s i o n  P r o c e e d i n g s

U n l i k e  o t h e r  s t a t e  a g e n c i e s ,  A l a s k a ' s  C o m m i s s i o n  o n  
J u d i c i a l  C o n d u c t  e x i s t s  s o l e l y  a s  a n  i n v e s t i g a t o r y  a n d  
a d j u d i c a t o r y  b o d y .  T h e  C o m m i s s i o n ' s  s o l e  p u r p o s e  is t o  
i n v e s t i g a t e  a l l e g a t i o n s  o f  m i s c o n d u c t  a g a i n s t  j u d g e s .  A f t e r  a 
f u l l  i n v e s t i g a t i o n ,  if t h e r e  is p r o o f  of m i s c o n d u c t  in o f f i c e ,  
t h e  C o m m i s s i o n  w i l l  i s sue f o r m a l  c h a r g e s  a n d  t r a n s f o r m  into a 
c o u r t - l i k e  b ody. A f t e r  f o r m a l  c h a r g e s ,  t h e  C o m m i s s i o n  w i l l  h e a r  
a r g u m e n t s  a n d  i s s u e  a r e c o m m e n d a t i o n  f o r  a s a n c t i o n  t o  t h e  A l a s k a  
S u p r e m e  C o u r t .

T h r o u g h o u t  t h e  i n v e s t i g a t o r y  s t a g e s  t h e  p r o c e s s  is 
c o n f i d e n t i a l .  P u r p o s e s  of c o n f i d e n t i a l i t y  i n c l u d e :

(a) p r o t e c t i o n  of t h e  j u d g e ' s  c o n s t i t u t i o n a l  d u e  p r o c e s s  
r i g h t s

(b) e n c o u r a g e m e n t  of  c a n d o r  by  w i t n e s s e s
(c) m a i n t e n a n c e  of p u b l i c  c o n f i d e n c e  in t h e  j u d i c i a r y
(d) e n c o u r a g e m e n t  o f  r e t i r e m e n t  a s  a n  a l t e r n a t i v e  to 

c o s t l y  fo r m a l  p r o c e e d i n g s
(e) p r o t e c t i o n  of c o m m i s s i o n e r s  f r o m  o u t s i d e  p r e s s u r e s .

T h e s e  p u r p o s e s  a r e  a c h i e v e d  b y  t h e  s t a t u t o r y  r e q u i r e m e n t s  of A S  
2 2 . 3 0 . 0 1 1  a n d  2 2 . 3 0 . 0 6 0  a n d  C o m m i s s i o n  R u l e  5 ( a t t a c h e d ) .  A n y  
c h a n g e  t o  t h e  c o n s t i t u t i o n ,  s t a t u t e s ,  o r  r u l e s  p e r t a i n i n g  to t h e  
C o m m i s s i o n  m u s t  b e  c o n s i s t e n t  w i t h  t h e  p u r p o s e s  s t a t e d  above.
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(2) N e e d  for C o m m i s s i o n  I n d e p e n d e n c e

T h e  a m e n d m e n t  to o u r  s t a t e  c o n s t i t u t i o n  t h a t  c r e a t e d  t h e  
C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  in 1968 w a s  a n  o u t g r o w t h  o f  a 
n a t i o n a l  m o v e m e n t  to  c r e a t e  i n d e p e n d e n t  j u d i c i a l  d i s c i p l i n a r y  
c o m m i s s i o n s .  T h e  p r i n c i p l e  b e h i n d  t h e  c r e a t i o n  of a n  i n d e p e n d e n t  
c o m m i s s i o n  w a s  t o  p r o v i d e  a b o d y  t h a t  w o u l d  " p r o t e c t  t h e  p u b l i c ,  
p r e s e r v e  t * e  i n t e g r i t y  of  t h e  j u d i c i a l  p r o c e s s ,  m a i n t a i n  p u b l i c  
c o n f i d e n c e  ^n t h e  j u d i c i a r y ,  and c r e a t e  a g r e a t e r  a w a r e n e s s  o f  
p r o p e r  j u d i c i a l  b e h a v i o r  of t h e  p a r t  of j u d g e s  t h e m s e l v e s . "  (A B A  
S t a n d a r d s  R e l a t i n g  t o  J u d i c i a l  D i s c i p l i n e  a n d  D i s a b i l i t y  
R e t i r e m e n t . 1977)

A t  t h e  t i m e  u h e  a m e n d m e n t  w a s  f o r m u l a t e d  b y  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e ,  t h e  J u d i c i a l  C o u n c i l  h a d  b e e n  in e x i s t e n c e  f o r  
a l m o s t  a d e c a d e .  T h e  J u d i c i a r y  C o m m i t t e e s  o f  b o t h  h o u s e s  k n e w  
t h a t  t h e y  c o u l d  m e r e l y  e x p a n d  t h e  f u n c t i o n s  of t h e  J u d i c i a l  
C o u n c i l  t o  i n c l u d e  the d i s c i p l i n e  of j u d g e s  b u t  c h o s e  not to. 
R e a s o n s  f o r  c r e a t i n g  a s e p a r a t e  b o d y  w i t h  s e p a r a t e  r u l e s  
g o v e r n i n g  it, i n c l u d e d  a n  i m p l i c i t  r e c o g n i t i o n  o f  t h e  v e r y  
d i f f e r e n t  f u n c t i o n  o f  t h e  C o n d u c t  C o m m i s s i o n .  A s  a n  
i n v e s t i g a t o r y  b o d y ,  t h e  C o m m i s s i o n  o n  J u d i c i a l  C o n d u c t  
n e c e s s a r i l y  r e q u i r e d  s t r i n g e n t  r u l e s  o f  c o n f i d e n t i a l i t y  a n d  
p r o c e d u r e s  t h a t  w o u l d  g u a r a n t e e  the c o n s t i t u t i o n a l  r i g h t s  of b o t h  
c o m p l a i n a n t s  a n d  judges. A s  a n  a d j u d i c a t o r y  b o d y ,  t h e  C o m m i s s i o n  
r e q u i r e d  a n e e d  of  i n d e p e n d e n c e  f r o m  o u t s i d e  p r e s s u r e s  in its 
d e c i s i o n  m a k i n g  a n d  s p e c i a l  s u b p o e n a  powe r s .  A n y  c o m b i n a t i o n  of 
f u n c t i o n s  w i t h  t h e  J u d i c i a l  C o u n c i l  a p p e a r e d  t o  h a v e  t h e  
p o t e n t i a l  o f  d i l u t i n g  t h e s e  e s s e n t i a l  c o n c e r n s .
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A l a s k a  S t a h t k s  Sum - l l .m i . v t  A r t  4, i  10

Section  10. C om m ifls ion  on J u d ic ia l C onduc t. The Commission 
on Jud ic ia l Conduct sha ll consist o f nine members, as follows* three 
persons who Rre justices or judges o f state courts, elected by the justices 
and judges of state courts; three members who have practiced law  in 
this state for ten years, appointed by the governor from nom inations 
made by the governing body o f the organized bar and subject to con fir­
mation by a m ajority  o f the members o f the leg is la tu re in jo in t session; 
and three persons who are not judges, retired judges, or members o f the 
state bar, appointed by the governor ana subject to confirmation by a 
majority o f the members o f the leg is la tu re  in jo in t session In addition 
to being subject to impeachment under Section 12 o f this artic le , n 
justice or judge may be disqualified from  acting as such and may ne 
suspended, removed from office, retired, o j censured b y  the supreme 
court upon the recommendation o f the'commission. The powers and 
duties o f the commission and the bases for jud icia l disqualification 
shall be established by law .



Chapter 30. Judicial Conduct.

S fit io n
li) Commission on Judicia l Conduct
11. Powers and duties o f the commission 
40. Preparation o f budget 
50 Validity o f ucls o f the commission 
GO Rules and confidentiality

Section 
66 Inquiry
70 Disqualification, suspension, re ­

moval. retirement and censure of
judges 

60 Definitions

Sec. 22.30.010. C o m m i s s i o n  on  j u d i c i a l  c o n d u c t .  The  Com m is­
sion on Jud ic ia l  Conduct  shall consist of n ine  m em bers  as follows: th ree  
persons who a re  jus t ices  or judges  of s ta te  courts, elected by the just ices  
and  judges  of the  s ta te  courts; t hree m em bers  who have  practiced law 
in this s t a te  for 10 years ,  appointed by the governor  from nominat ions  
made by the  govern ing  body of the  organized bar  and subject  to confir­
mation by a major i ty  of the m em bers  of the  legis lature  in jo in t  session; 
and th ree  citizens who are  not judges, re t i red  judges, or m em bers  of the 
s ta te  bar, appoin ted  by the governor and subject  to confirmation by a 
majority  of the  m em bers  of the  legis lature  in jo in t  session. Commission 
m em bersh ip  t e rm in a te s  if a m em b er  ceases to hold the  position tha t  
qualif ied t h a t  person for appoin tment .  A person may not serve on the 
commission and  on the  Judic ia l  Council s imultaneously .  The commis­
sion shall  elect one of its m em bers  to serve  as  ch a i rm a n  for a term 
prescribed by the  commission. A vacancy shall be filled by the 
appo in t ing  power for the  rem a in d e r  of the  term. (§ 1 ch 213 SLA 1968; 
am  § 23 ch 71 SLA 1972; am § 1 ch 160 SLA 1984)

Sec.  22.30.011. P o w e r s  a n d  d u t i e s  o f  th e  c o m m i s s i o n ,  (a) The 
commission shall  on its own motion or on receipt of a wri t ten  com­
plaint  inqu ire  into an a llegation th a t  a judge

(1) has  been convicted of a crime punishable  as a felony under  s ta te  
or federal law or convicted of a crime th a t  involves moral  turp i tude  
under  s t a t e  or federal law;

(2) suffers  from a disabil ity th a t  seriously interferes with  the  per­
formance of judic ial  dut ies  and tha t  is or may become permanent ;

(3) w i th in  a period of not more th an  six years  before the  s tar t  of the 
current  te rm ,  committed  an act or acts that  constitute

(A) wilful misconduct  in office,
(B) wilful and  persistent  fai lure to perform judicial duties,
(Cl conduct prejudicial to the  adm in is t ra t ion  of just ice,
(D) conduct th a t  br ings the judic ial  office into disreputt  . or 
(K) conduct in violation of the  code of judic ial  conduct; or
(4) is h a b i tu a l ly  in tempera te .
(hi The commission may hold a hear ing  on an  a l legat ion under  la) 

of this  sect ion A hear ing  under  th is  section is a h ea r in g  under  AS 
44 62.310(d) and is pr iva te  unless a public hear ing  is requested by the
judge



(c) A judge appearing  before the commission at. the  hear ing  is en t i ­
tled to counsel, may present evidence, and may cross-examine wit­
nesses.

(d) The commission may,  after  a h e a r in g  held under  (b) of t h i s  sec­
tion,

(1) exonera te  the  judge of the charges;
(2) informally and pr ivate ly  admonish the judge  or recommend 

counseling;
(3) rep r im and  the judge  publicly or privately;
(4) refer the  . .u t te r  to the  supreme court with a recommendation  

that  the  judg^ be suspended, removed, or ret ired from office or  pub­
licly or pr ivate ly  censured by the suprem e court.

(r) A decision by the commission to repr im and a judge publicly or 
privately may be appealed by the judge  to the  supreme court.

(0 If the commission decides to repr im and  a judge pr ivately, the 
commission shall forward the  repr im and to the judge.  A copy of the 
rrprimand shall be sent  to the  chief just ice  of the  suprem e court.  A 
private reprimand is confidential.

(g) If the commission exonerates  a judge,  a copy of the  proceedings 
*nd report of the  commission may he m ade  public on the request  of  the 
judge

(h) If a judge has  been publicly reprimanded, suspended,  or publicly 
censured under th is  section and the judge  has filed a declara t ion of 
candidacy for re ten t ion  in office, the  commission shall report  to the 
Judicial Council for inclusion in the s ta tem en t  filed by the  judicial  
council under AS 15.58.050 each public repr imand,  suspension, or 
public censure received by the judge

fl> since appointment;  or
<2> if the judge has  been re ta ined by election, since the  lust r e t e n ­

tion election of the  judge.  (§ 1 ch 58 SLA 1981; am  §§ 2 — 4 ch 160 
KLA 1984; am {j 13 ch 38 SLA 1987)



See. 22.30.000. R u le s  a n d  c o n f id e n t i a l i t y .  la) J Iu* commission 
Cshm 11 m ake  rules  im p lem en t ing  this chap ter  and providing for confi­
dentia l i ty  of proceedings.

(1>) All proceedings, records, files, a n d  reports of the  commission arc 
confidential and disclosure may not be made except

(1) upon waiver  in wri t ing  by the ju d ge  at any s tage  of the  proceed­
ings;

(2) if the  subject  m a t t e r  or the  fact of the filing of charges  has 
become public, in which case the  commission may issue a s t a te m e n t  in 
order to confirm the  pendency of the  investigation, to clarify th e  proce­
dural  aspects  of th e  proceedings, to expla in  the r igh t  of the  judge  to a 
fair hear ing ,  or to s ta te  t h a t  the  judge  denies th e  allegat ions;  or

(3) upon filing of formal charges, in which case only the charges 
shall become public. (§ 1 ch 233 SLA 1968; am § 7 ch 160 SLA 1984'

Sec. 22.30.066. I n q u i r y ,  (a) The commission m a y  subpoena  wit­
nesses, adm in is te r  oaths,  t ak e  the  tes t imony of any person u n d e r  oatli, 
and require  the production for exam ina t ion  of docum en ts  or records 
re la t ing  to its inquiry  un d e r  AS 22.30.011.

(b> In the  course of an  inqu iry  under  AS 22.30.011 into judicial  
misconduct or the  disabil i ty  of a judge, the  commission may request 
the  judge to su b m i t  to a physical  or m en ta l  exam inat ion .  If the  judge 
refuses to submit  to the exam ina t ion ,  the commission must  de te rm ine  
the issue for which the exam in a t io n  was  required adverse ly  to tlm 
judge 2 ch 68 SLA 1981, am  8 ch 16" SLA 1984)



A. C o n f i d e n t i a l i t y .  A l l  i n v e s t i g a t i v e  and d i s c i  i p ]  i n a r y
p r o c e e d i n g s , r e c o r d s ,  f i l e s ,  and r e p o r t s  of the Commiss ion s h a l l  
lie c o n f i d e n t i a l  and no d i s c l o s u r e  s h a l l  be made except as
p e rm i t t e d  by A .S . 2 2 . 3 0 . 0 6 0 .

D. D i s c l o s u r e  - G e n e r a l l y .  In o r d e r  t o p r e s e r v e  p u b l i c
co n f i d en ce ' a  t he a d m i n i s t r a t i o n  o f j u s t i c e  t h e  Commiss ion , i n 
i t s  d i s c r e j n, may issue one o r more announcements c o n f i r m i n g  u r  
deny ing the e x i s t e n c e  o f a c c u s a t i o n s b e f o r e  i t ,  c l a r i f y i n q  the 
p r o cedu ra l a s p e c t s ,  o r e x p l a i n i n g  the r i g h t  o f a j u dge t o a f a i r  
hea r i n g when: 1) a judge has been charged p u r s u a n t t o  Ru le 9c(*<) 
o f these Ru l e s , o r 2) the s u b j e c t m a t t e r o f a p r o c e e d i n g i s
g e n e r a l l y  known t o the p u b l i c .

C. D i s c l o s u r e  -  D i sm i s s a l .  I n any i n s t a n c e where a c c u s a t i o n s  
aga i n s t a judge have been co n s i d e r e d by the Commiss ion and i t  has 
been de t e rm i ned t h a t  t h e r e i s  no bas i s f o r  t h e f i l i n g  o f the 
charges or f o r  f u r t h e r  p r o c e e d i n g s be f o r e t he Commiss ion , the 
Commission may, at the r e q u e s t ,  or w i t h  the app r o v a l o f the
j u d y e , i s s ue an e x p l a n a t o r y  s t a t em en t .

D. Nondis c o v e r a b l e  Matters.

( 1) The f o l l o w i n q  m a t t e r s  and m a t e r i a l s  are not d i s c o v e r a b l e :

a. Commiss ion d e l i b e r a t i o n s  c o n c e r n i n g a l l e g e d  a c t s  
o f  j u d i c i a l  m i s c ondu c t o r d i s a b i l i t y ,  and

b. Commiss ion s t a f f  memoranda, n o t e s  and a t t o r n e y  
work p r o d u c t .

(2) Except as p r o v i d e d in Rule 8A, the i d e n t i t y  and s t a t em e n t s  of 
w i t n e s ses are not d i s c o v e r a b l e  p r i o r  to a p r o b a b l e  cause 
d e t e rm i n a L i o n .

E. Determi nation D i s c l o s u r e  - Determination. Upon c om p l e t i o n  o f 
an i n v e s t i g a t i o n  o r p r o c e e d i n g , the Commiss ion s h a l l  d i s c l o s e  t o 
the person f i l i n g  an a c c u s a t i o n  aga in s t the j u d g e that , a f t e r  an 
i n v e s t i g a t i o n  o f t tic? cha rges the Commission (i) has found no 
ba s i s fc r a c t i o n  a ga i n s t the j u d g e , ( i i )  has t a k e n ar; a p p r o p r i a t e  
c o r r e c t i v e  a c t i o n ,  the n a t u r e  o f wh i ch , pu r s uan t t o s t a t u t e ,  
cannot be d i s c l o s e d ,  ot ( i i i )  has f i l e d  a recommend. i t tot* w i t h  t he 
Supreme Cour t .

F. P u b l i c  I n f o r m a t i o n .  The Commission n r / ,  f r om t ime i< t im e , 
i ssue p r e s s r e l e a s e s  and o t h e r p u b l i c  st at on ent r. ext la i f i i n c t : he 
na tu re o f i t s  j u r i s d i c t i o n ,  p rocedu re t o r  t nt. t 11 ut ion of 
a c c u s a t i o n s , l im. i t .at i •ns upon i • i power end a i r hot i t y , and

r e p o r t s  on the conduct o f the a f f a i r :  of the Comir. i *;.• n*n ,
p r o v i d i n g  th a t such r e l e a s e s and repo r t s h a l l  not i d e n t i f y  hy 
name, p o s i t i o n ,  or address l ie l d e n t i ’ y ! any judo** <>r o t h e r 
person i n v o l v e d  i n  anv i n q u i r y  be f o r e the Commiss ion u n l e ? : • -orb
d i s c l o s u r e  i i  o t h e r w i s e  p r o v i d e d  feu i r  A . f . 22. 10.060 and th e : •- 
Hu 1e s .

R U L E  5 C O N F I D E N T I A L I T Y
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Chief Justice 
Supreme Court

T h e  H o u s e  J u d i c i a r y  C o m m i t t e e  h a s  r e q u e s t e d  t h a t  the 
f o l l o w i n g  i s s u e s  be a d d r e s s e d  in w r i t i n g  f o r  t h e  p u r p o s e  of 
d i s c u s s i o n  at the April 3rd m e e t i n g  of the commit t e e .

1. W h a t  is the s tatus of the communication of i n f o r m a t i o n  between 
t h e  A l a s k a  J u d i c i a l  C o u n c i l  ( h e r e i n a f t e r  C O U N C I L )  a n d  the 
C o m m i s s i o n  on Judicial Conduct (hereinafter C OMMIS SION) .

T h e  s h a r i n g  of i n f o r m a t i o n  between the t w o  agencies is not 
a n d  h a s  n o t  b e e n  a p r o b l e m ,  i n s o f a r  as t h a t  e x c h a n g e  is not
p r o h i b i t e d  b y  law. AS 22.30.060 prohibits t h e  COMMISS ION from 
r e l e a s i n g  i n f o r m a t i o n  c o n c e r n i n g  evidence or a l l e g a t i o n s  a g a i n s t  a 
judge until and u n l e s s  formal charges have beer, filed, in which
event o n l y  the c h arges will be made public. A j u d g e  can w aive the 
c o n f i d e n t i a l i t y  p r o v i s i o n s  of the statute and, o f  course, if the 
a l l e g a t i o n s  result in d i s c i p l i n e  serious enough t o  reach the level 
of p u b l i c  s a n c t i o n  or more, the information to t h e  extent refl ected 
in t h e  o p i n i o n  of t h e  S u p r e m e  C o u r t  b e c o m e s  a v a i l a b l e  to the
public.

Twice, the C O U N C I L  requested the l e g i s l a t u r e  to modify the
s t a t u t e  s o  t h a t  o t h e r w i s e  c o n f i d e n t i a l  i n f o r m a t i o n  in the 
p o s s e s s i o n  of t h e  C O M M I S S I O N  could be shared v i t h  the COUNCIL.
M o s t  r e c e n t l y ,  in 1986, t h e  C O U N C I L ,  without o b j e c t i o n  by the
COMMISSION, urged the l e g i s l a t u r e  to amend AS 22.30 . 0 1 1 ( f )  so as to 
read:

(f) If the c o m m i s s i o n  d e c i d e s  to reprimand a judge privately,
the c o m m i s s i o n  shall forward the reprimand t o  the judge. A
c o p y  of the reprimand shall be sent to the chief justice of 
the s u p r e m e  co urt and to the judicial c o u n c i l . A  private 
r e p r i m a n d  is confidential.
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W h e n  t h e  C O U N C I L  i n d e p e n d e n t l y  d e v e l o p s  i n f o r m a t i o n  
r e f l e c t i n g  a d v e r s e l y  on the q u a l i f i c a t i o n s  of a judge, it will be 
f o r w a r d e d  to t h e  C OMMIS S I O N  if the C O U N C I L  votes to do so. This 
r e q u i r e s  a n  a f f i r m a t i v e  v o t e  b y  f o u r  o r  m o r e  m e m b e r s  o f  th e 
COUNCIL. See Article IV, Sec. S of the Co nstitution of the State 
of Alaska.

2. W h en is in formation c o n f i d e n t i a l ?

T h e  c o n f i d e n t i a l i t y  of compla i n t s  to and evidence developed 
by the C O M M I S S I O N  is g o v e r n e d  by AS 22.30.060 and the rules adop ted 
p u r s u a n t  thereto. The c o n f i d e n t i a l i t y  of information p r o vide d to 
o r  d e v e l o p e d  b y  t h e  C O U N C I L  d e p e n d s  o n  t h e  c i r c u m s t a n c e s .
I n i t i a l l y ,  it should be noted that all records of the COUNCIL,
u n l e s s  c o n f i d e n t i a l  or privileged, are p u b l i c  as provided in AS 
09.25.110. See Article XI of the bylaws, (tab B ) . Article 1, Sec.
22 of the S t a t e  C o n s t i t u t i o n  p r o vides for the right of privacy. 
W h i l e  t h e  p a r a m e t e r s  of t h i s  "rj.cht" h a v e  not yet been fully 
artic u l a t e d ,  it is a p r i n c i p l e  t h a t  must be examined and b a l a n c e d  
w i t h  o t h e r  p r i n c i p l e s  or rules o f  .Law on a case by case basis. 
T h i s  "right" is inco rporated in A r t i c l e  XI, Sec. 2 of the COUN CIL'S 
b y l a w s  which, in turn, p r o v i d e s  for the c o n f i d entialit y of certain 
c o m m u n i c a t i o n s  i n c l u d i n g  s o l i c i t e d  information or c o m m unications  
c o n c e r n i n g  a judicial c a n d i d a t e  or judge standing for retention 
w h e r e  t h e r e  i s  a p r o m i s e  o r  a r e a s o n a b l e  e x p e c t a t i o n  o f  
confid e n t i a l i t y .  See Doe v. A! ;ska S u p e r i o r  Court 721 P. 2d 617 
(AK. 1986) . S e e  also, page two cf the O c t o b e r  1984 opinion of the 
A t t o r n e y  G e n e r a l  (tab D, p . 1:17.31) e n d o r s i n g  the adoption of rules 
by the C O U N C I L  g o v e r n i n g  c o n f i d e n t i a l i t y  that are co nsistent with
st a t e  law.
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scnted as to the charges that it consti 
tuted misconduct for the judges to act as 
attorneys in cases which originated in 
their courts, but in which they took no 
action as judges. Accordingly, these com­
missioners voted that respondents merely 
be admonished.

The Commission found that the 
judges’ actions in transferring cases and 
later acting as attorneys in the cases also 
violated certain sections of the New York 
Judiciary Law. Section 16 prohibits a 
judge from practicing law in a matter 
originating in his court, and Section 17

b y  A n i ta  iSo k ttto s

I n 1985 an anicle was published in die 
Temple Law Quarterly which in­
cluded an appendLx- showing when 

each state ceased confidentiality in the 
judicial discipline process. Shaman and 
Begue, Siletice Isn't Always Golden: 
Reassessing Confidentiality in tfje Judi­
cial Discipline Process, 58 TEMP. LQ.
(1985).

According to this anicle, in 1985 nine­
teen commissions had provisions 
whereby confidentialityceased upon the 
commission's post-Investigation filing of 
formal charges agairst the judge, 22 
commissions ceased confidentiality upon 
the commission’s filing a recommenda­
tion for discipline with the state supreme 
court, and ten commissions ceased con­
fidentiality upon the ordenng of dis 
cipline.

In the last three years several states 
have amended their governing provi­
sions to permit public scrutiny of com­
mission records or proceedings at an ear­
lier date. Since 1985, five states have 
changed their governing provisions, in­
creasing from 19 to 24 the number of 
utc' which cease confidentiality upon 

the filing of formal charges against the 
judge. Three of these states. Ohio, Texas, 
and Washington, formerly ceased confi­
dential Ity upon the filing of a recom

further piohlbits a judge from acting as 
an attorney in any case in which he or she 
took official action as a judge. Section 
471 prohibits the law partner of a judge 
from accepting employment in any cases 
which originated before the judge. The 
term "originating" is not defined by 
statute or case law The Commission 
stated that the term’s meaning is clear: 
"any claim or charge initiated in respon­
dent's court, whether or not he took any 
action on it, originated in his court." The 
dissent apparently disagreed with the 
Commission’s interpretation of Section

mendatiun for discipline widi die state 
supreme court. The other two, Nevada 
and Massachusetts, made a more drastic 
change by shifting from provisions which 
ceased confidentiality upon the ordering 
of discipline—the least open type of 
provision—to provisions which cease 
confidentiality upon the filing of formal 
charges—the most open type of provi­
sion. Furthermore, nine states now allow 
judges to waive confidentiality in the 
hearing stages.

Footnote to Confidentiality Chart
‘ States in which a judge can waive confidentiality In 
the hearing stages.

1 Alaska. On ly the charging document Is made 
pub lic The hearing ts confidential.

2 California. Censure recommendations are not 
made public until thirty days alter filing.

3 Connecticut. I f  probable cause Is found to 
exist, an open public hearing shall be held.

4 District o f  Columbia. Confidentiality ceases 
on filing o f  notice o f  appeal o f  Commission dec­
ision with D C  Court o f  Appeals

5 Hawaii. Confidentiality only ceases if the 
Supreme Court enters an otder Imposing public 
discipline o r the lodge requests that the matter be
public-

6  Kentucky. I f  die Commission's oriicr is not 
appealed, the otder becomes public when the 10 
itry appeal period has expired Otherwise, die nut 
ter becomes public tf die Supreme Court, after 
review, orders discipline o r removal

16 and the tern "originating" regarding 
cases in which the judges took no action 
and later acted as attorneys. Further the 
Commission found that the judges’ prac­
tice of transferring cases out of their 
courts and later representing a party to 
the matter "created the impression that 
the courts were being manipulated to 
benefit (respondents’) private law prac­
tice, to the possible inconvenience of the 
parties and to the burden of other courts 
dial had to assume an additional case­
load." > ----

Consequently, a slim majority of 27 
states and the District of Columbia still 
hold judicial disciplinary proceedings 
confidential until after a hearing to ascer­
tain whether discipline is justified. How­
ever the trend is toward allowing public 
access to information about disciplinary 
proceedings earlier in the disciplinary 
process.

The chart which follows this article is 
an update on the material published in 
die 1985 anicle.

• •  w i . ,
— *■

7 Maine. Confidentiality also ceases i f the judge 
o r Commitree, after allowing the judge to com­
ment. determines the committee hearing should 
be pub lic . . y>

8 Masschusetts. Proceedings may remain corv 
fidentul if the lodge, the Commission, and the 
complainant, if any a ll concur *< jWr-* •9  New York. Hearing tnnsrnpts, the complaint, 
and the dispositive action o f  the Commission with 
respect to the complaint will not be made public 
unless the judge w  requests in writing. „  .J

10 North Dakota Confidentiality ceases at the 
start o f  the bet finding heanng. '  V ."’«4

11 Oregon. Confidentiality ceases at the start o f
the bet finding heanng

12 South Carolina. I f  the court orders private 
reprimand, all proceedings remain confidential.

13 Texas Confidentiality craves ax the stan of the 
bet-find ing  heanng

14 Utah. Only the actic n ts im  becomes public.

Confidentiality Survey Results

J U n l td i i l  i  i iu a tu  t  K i v t t r t t r  ‘ .ill l " H ”  W in t e r  C S H



When Confidentiality Ceases

Sta'c

Commission files form al charges 
against die judge (p o * : ... -s tig a tion )

Commission dies recommendation fo r 
discipline with the state s supreme 
court (post hearing)

Discipline is 
ordered

Alabanu X ..... -  » *.. .. .....
Alaska X*
Arizona * • • • * .* X f t *n.  * -**•- *
Arkansas X
California X* • ••• f — - ' i • -
C olorado ............................ X
Connecticut x»
Delaware* X
D .C* X9
Florida X *
Georgia X
Hawaii’ X5
Idaho X
Illino is X
Indiana . . . .  . . . .  . x • - • -*«' - . . . . . . . .  J.. to -
Iowa X
Kansas X ?
Kentucky* x*
Louisiana X * "** "*  ̂ .
Maine X7
Maryland V •. t x . . . '»•••• *. J-'f
Massachusetts*
Michigan X * . " V , •

. • ( 'A’** . * _
Minnesota X
Mississippi X
Missoun X
Montana* ^  - v  ''“ J  * w-i. ,  ..
Nebraska X
Nevada X , „  . . .
New Hampshire* X
New Jersey X
New Mexico X
New York* X9 . . .  . - •» . .
North Carolina* X
North Dakota xw
O hio X
Oklahoma X .V
Oregon X11
Pennsylwnia X
Rhode IsLind X
South Carolina • • » 1 x»
South Dakota X
Tennessee X . •« 1 .
Texas X'1
Utah • • ■ s,« . . . .  . % . . x'V
Vfermont X
Virginia X
Utishington X
Wtet Virginia X
Wisconsin X
Wyoming X

,'uttuuil (n iu iim  Ncpornr i'.ill l " r t “  W 'im cr u is s
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662(c); ex-wife there fore could not garnish 
ex-husband's federal retirem ent pay), cert, 
denied, 459 U.S. 927, 103 S.Ct. 238, 74 
L.Ed.2d 188 (1982).

12] On the basis of thus record we are 
of the view that Judge Carlson's unap­
pealed order of September 24, 1986, estab­
lishing that the $182 monthly payments 
were in the nature of "a property settle­
ment," was correct. We therefore hold 
that 42 U.S.C. § 659(a) prohibits Heidi from 
garnishing Bill’s military retirement pay.

Further we are of the view that 10 U.S. 
C. § 1408(d)(2) precludes Heidi from reach­
ing Bill's military retirement pay for pay­
ment of a proper y settlement because the 
parties were not married for ten years.* 
See, e.g., In re Marriage o f Beltran, 183 
Cal.App.3d 292, 227 Cal.Rptr. 924, 927
(1986) (subsection (d)(2) imposed require­
ment of ten-year marriage before direct 
payment may be made to former spouse as 
part of property settlement); Le Vine v. 
Spickelmier, 109 Idaho 341, 707 P.2d 452, 
455 (1985) (ten-year limitation applies 
where direct payments made to spouse in 
response to court order); Anderson v. 
Anderson, 13 Ohio App.3d 194, 468 N.E.2d 
784 , 789 (1984) (ten-year limitation is 
threshold requirement to former spouse’s 
entitlement to recover); In re Marriage o f 
Wood and Wood, 66 Or.App. 941, 676 P.2d 
338, 341 (1984) (before an ex-spouse can 
receive direct payments from the pension 
account, the couple’s marriage must have 
spanned at least ten years of a military 
career).

Given the foregoing we hold that the 
superior court erred in denying Bill’s mo­
tion to terminate garnishment of his mili­
tary retirement pay.

IV. ACCOUNTING.
Bill’s final specification of error in this 

appeal is that "the [t]rial [c]ourt [e]rr[ed] 
[w]hen [i]t [d]enied the [mjotion for an 
[accounting of [improperly [c]ollected 
[a]limony[.]’’ Given our holding that Heidi 
may not garnish Bill's military retirement 
pay for payment of a property settlement,
3. See supra note 1.

she has improperly collected the monthly 
$182 payments from Bill. Thus an ac­
counting should be conducted on remand to 
determine the amount improperly ga r­
nished as well as the amount to be credited 
to child support.

R EV ERSED  and REM ANDED  fo r  fu r ­
ther proceedings not inconsistent with this 
opinion.

»un*i « vr»lM>

In re INQUIRY 
CONCERNING A JUDGE.

No. S-2529.
Supreme Court of Alaska.

Oct 21, 1988.

On appeal from order of the Commis- 
on on Judicial Conduct publicly repri­

manding a judge, the Supreme Court, 
Compton, J., held that statute empowering 
Commission to publicly reprimand judge vi­
olates provision of Alaska Constitution es­
tablishing Commission.

Reversed.

Judges «=>1H1»
Statute empowering Commission on 

Judicial Conduct to publicly reprimand 
judge violates provision of Alaska Constitu­
tion authorizing Commission to "recom­
mend" sanctions. AS 22.30.011(d)(3); 
Const Art 4, § 10.

George N. Hayes, Jill E. Mickelsen, Dela­
ney, Wiles, Hayes, Reitman & Brubaker, 
Inc., Anchorage, for appellant

Arden E. Page, Burr, Pease & Kurtz, 
Anchorage, for appellee Alaska Com’n on 
Judicial Conduct
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OPINION 
COMPTON, Justice.
This case presents the question of wheth­

er the Alaska Commission on Judicial Con­
duct (the Commission) acted within the au­
thority given to it by the Alaska Constitu­
tion in publicly reprimanding a judge.

In 1986 Appellant1 was served with a 
formal complaint regarding actions by Ap­
pellant in a judicial capacity that arose out 
of events which occurred in 1985. Appel­
lant contested the complaint, and a hearing 
was conducted before the Commission.

The Commission concluded that there 
was insufficient evidence to support a find­
ing of an actual impropriety committed by 
Appellant. However, the Commission de­
termined that Appellant had failed to avoid 
conduct that created an appearance of im­
propriety. The Commission concluded that 
Appellant’s conduct was prejudicial to the 
administration of justice and brought the 
judicial office into disrepute, in violation of 
AS 22.30.011(aX3XC) and (D). The Commis­
sion further concluded that Appellant had 
violated Canons 1 and 2(A) of the Code of 
Judicial Conduct and AS 22.30.01 l(aX3XE).

In furtherance of its conclusions, the 
Commission determined that the appropri­
ate sanction was a public reprimand of 
Appellant by the Commission, pursuant to 
AS 22.30.01 l(dX3). It 60 ordered.

Appellant appealed the Commission’s de­
termination to this court This court sua 
sponU ordered the parties to brief whether 
AS 22.30.01 l(dX3), which grants the Com­
mission the power to issue public repri­
mands, conflicts with article IV, § 10 of the 
Alaska Constitution. It also ordered all 
further proceedings stayed pending its de­
cision.1

The sole issue before this court is the 
constitutionality of the statute empowering 
the Commission to publicly reprimand a
t. This court has ordered that the identity o f  the 

judge be protected. Therefore, the judge is re ­
ferred to throughout this opinion as the “Appel­
lant."

judge. This issue is a matter of constitu­
tional and statutory interpretation in which 
the appropriate standard of review is this 
court's independent judgment See Bor- 
kowski v. Snowden, GG5 P.2d 22, 25 (Alas­
ka 1983).

Article IV, section 10 of the Alaska Con­
stitution provides for a Commission on Ju­
dicial Conduct. The section states in part: 

In addition to being subject to impeach­
ment under section 12 of this article, a 
justice or judge may be disqualified from 
acting as such and may be suspended, 
removed from office, retired, or censured 
by the supreme court upon the recom­
mendation of the commission. The pow­
ers and duties of the commission and the 
bases for judicial disqualification shall be 
established by law.

Alaska Const art IV, § 10. This section 
was added by amendment in 1968. It was 
based on a 1966 revision of the judicial 
article of the California Constitution. In re 
Robson, 500 P.2d 657, 658 n. 1 (Alaska 
1972).

Under authority of this Bection the Alas­
ka legislature passed AS 22.30.010-.080. 
These statutory sections delineate the 
membership, powers and duties, and proce­
dures of the Commission. Among the pow­
ers granted the Commission are the follow­
ing:

The commission may, after a hearing 
•  •  • «

(1) exonerate the judge of the charges;
(2) informally and privately admonish 

the judge or recommend counseling;
(3) reprimand the judge publicly or pri­

vately;
(4) refer the matter to the supreme 

court with a recommendation that the 
judge be suspended, removed, or retired 
from office or publicly or privately cen­
sured by the supreme court.

AS 22.30.011(d). This Bection was adopted 
in 1981. Subsection (2) was added by 
amendment in 1987.
2 . The (acts are those agreed upon by the parties.
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This court has had limited opportunities 

to review the functions of the Commission. 
We first discussed the Commission's pow­
ers in In re Robson. There we wrote:

Concerning the subject of sanctions ar­
ticle IV, section 10 of the Alaska Consti­
tution, and AS 22.30.070<cX2), provide 
that upon recommendation of the com­
mission the Supreme Court of Alaska 
may suspend, remove, retire or censure a 
judge. Under this discretionary grant, 
our review of a particular recommenda­
tion by the commission is necessarily 
broader than the substantial evidence cri­
terion adopted for review of findings of 
fact made by the commission. Normally 
considerable weight will be accorded to a 
given recommendation from the commis­
sion, if supported by an adequate factual 
basis. Nevertheless, both article IV, sec­
tion 10 of the constitution and AS 22.30.- 
070(cX2) clearly establish that the Su­
preme Court of Alaska ia to exercise its 
independent judgment in determining an 
appropriate sanction, if any, as to any 
recommendation made by the commis­
sion. It would be tantamount to an abdi­
cation of our constitutional and statutory 
obligations if we were to automatically 
adopt the commission’s sanction recom­
mendations. In every case of this char­
acter we must insure that procedure’ e 
process has been accorded the judicial 
officer proceeded against and that requi­
site findings of fact have been made and 
are supported by substantial evidence. 
We are further obligated to decide 
whether the commission’s recommended 
sanction is justified by the record and is 
in accord with the objectives of the com­
mission as reflected in the relevant con­
stitutional and statutory provisions.

3, Thai the legislature intended reprimand to be 
a lesser sanction than those reserved to the 
Supreme Court in artic le IV, section 10 seems to 
be supported by the little legislative history that 
exists. Bruce Campbell, Chairman o f  the Com­
mission on Judicia l Qualification explained the 
bill to the Senate Judiciary Committee saying;

We are look ing  fo r  a lesser response than 
going fo r  censorship by the Supreme Court. 
That is a very heavy response to make on a 
judge fo r  a m in o r transgression.

Robsoji, 500 P.2d at 059-60, quoted in hi 
re Hanson. 532 P.2d 303. 315-10 (Alaska
1975).

In Hanson, we further ob se rved  that 
"article IV, section 10 of the Alaska Consti­
tution lodges in the Supreme Court of Alas­
ka the exclusive adjudicatory power to sus­
pend, remove from office, retire, or censure 
a justice or judge in the Alaska Court Sys­
tem." 532 P.2d at 307. Later in the opin­
ion we concluded that our role required us 
to review independently Lite evidence sup­
porting the Commission’s recommendation: 

Article IV, section 10 of the Alaska Con­
stitution and AS 22.30.070(c) unambig­
uously • "tablish the Supreme Court of 
Alaska as the body entrusted with the 
ultimate dispositive decision in a judicial 
qualifications matter. In light of this 
constitutional grant and adopting the 
reasoning of [Geiler v. Commission on 
Judicial Qualifications, 10 Cal.3d 270, 
110 Cal.Rptr. 201, 515 P.2d 1 (1973)], we 
conclude that this court's scope of review 
in a judicial qualifications proceeding 
should be that of an independent evalua­
tion of the evidence.

532 P.2d at 309.
The Commission argues that in spite of 

this court’s "unambiguous’’ role in deciding 
questions of judicial qualifications, it may 
issue public reprimands regarding the con­
duct of a judge. The Commission sets 
forth two rationale in support of this argu­
ment: (1) article IV, section 10 authorizes 
the legislature to give the Commission the 
power to impose lesser sanctions than 
those reserved to the Supreme Court. Sub­
parts of this argument are that the legisla­
ture intended a reprimand to be a lesser 
sanction and that by law it is a lesser 
sanction; * (2) the Alaska system is consist-

Whcther the legislature attained its goal is 
another matter. As the Appellant points out. 
Black's Law Dictionary defines both 'censure" 
and "reprimand" by ur ng the other word. See 
Black's Law Dictionary 203, 1170 (rev. 5th ed. 
1979). Webster's 3d New International Dictio­
nary lists "censure* as a synonym fo r  repri­
mand. In view o f ou r resolution o f the underly­
ing issue, we do not address this question.
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of mission does not have the authority to 
investigate a ‘‘court." Its inquiry must 
be limited to misconduct or disability of

ent with the judicial discipline systems 
other states and appeals to common sense.

The threshold question underlying the 
Commission's arguments is whether the 
Commission constitutionally may impose 
any sanction at all on a judge. To answer 
this question it is helpful to compare the 
system of discipline established by the 
Alaska Constitution and AS 22.30.010-.080 
with that of other states. What can be 
seen by this comparison is that the Alaska 
statute is similar to other states' constitu­
tions, but that the Alaska Constitution is 
more limited than either the Alaska statute 
or other states' constitutions.

As observed supra, the Alaska system 
was originally derived from California. 
The California Constitution allows the Com­
mission on Judicial Performance (the Cali­
fornia Commission) to do two things: (1) 
recommend suspension, retirement, cen­
sure or removal to the supreme court, Cal. 
Const, art. 6, § 18(b) and (c), or (2) on its 
oum authority privately admonish a judge, 
subject to supreme court review. Cal. 
Const, art.. 6, § 18(c) (added by amendment,
1976). The California Supreme Court has 
strictly construed the options of the Cali­
fornia Commission. In Geiler v. Commis­
sion on Judicial Qualifications, 10 Cal. 
3d 270, 110 Cal.Rptr. 201, 203 n. 5. 515 P.2d 
1, 3 n. 5 (1973) cerL denied, 417 U.S. 932, 
94 S.Ct 2643, 41 L.Ed.2d 235 (1974), the 
California Supreme Court noted that ‘‘a 
recommendation of censure or removal ... 
is not self-effectuating." Then, in Mosk v. 
Superior Court, 25 Cal.3d 474, 159 Cal. 
Rptr. 494, 601 P.2d 1030 (1979), where the 
California Commission tried to hold public 
hearings, the California Court wrote:

The question of confidentiality of pro­
ceedings before the Commission on Judi­
cial Performance must be considered in 
light of the Commission's history and the 
limited scope of its constitutional authori­
ty. It was, as previously noted, created 
by constitutional amendment in Novem­
ber 1960. (See Cal.Const, art. VI, § 8.) 
It has authority to investigate complaints 
of judicial misconduct, a judge's failure 
or inability to perform the duties of a 
judge, and other conduct prejudicial to 
the administration of justice. The Com­

an individual judge. The Commission 
has authority to conduct hearings, make 
findings of fact (see Gov.Code, §§ 68750- 
68755; Cal. Rules of Court, rules 901— 
922), and recommend to the Supreme 
Court that a given judge be censured or 
removed or retired from the court. (Cal. 
Const., art. VI, § 18, subd. (c)). The 
Commission may privately admotiish a 
judge fo r  improper action or a derelic­
tion o f duty, but it has no power to 
censure, remove, retire or othemnse 
discipline a judge. It can only make 
certain recommendations to the Su­
preme Court, which then reviews the 
evidence and makes its oum findings. 
(Geiler v. Commission on Judicial 
Qualifications (1973) 10 Ca!.3d 270, 276, 
110 Cal.Rptr. 201, 515 P.2d 1; Spruaiice 
v. Commission on Judicial Qualifica­
tions (1975) 13 Cal.3d 778, 119 Cal.Rptr. 
841, 532 p.2d 1209.)

Mosk, 159 Cal.Rptr. at 501-505, 601 P.2d at 
1040-41 (footnotes omitted, emphasis add­
ed).

Consistent with a strict reading of the 
powers of the California Commission, Cali­
fornia statutes do not provide for sanctions 
in addition to those provided for constitu­
tionally. The California statutes merely 
empower the California Commission to em­
ploy experts and counsel, pay its expenses, 
serve process and conduct hearings at 
which testimony m3y be taken under oath 
and witnesses may be compelled to attend 
and testify. See Cal,Gov.Code §§ 68701- 
68755 (West 1976 and Supp.1988). In other 
states too, where the power to sanction is 
reserved to the Supreme Court, that reser­
vation is respected. See, e.g., In re Neely, 
364 S.E.2d 250, 251 (W.Va.1987); In re 
Voorhees, 739 S.W.2d 178, 181 (Mo.1987); 
Small v. Guste, 383 So.2d 1011, 1013-14 
(La.1980); West Virginia Judicial Inquiry 
Commission v. Dostert, 165 W.Va. 233, 
271 S.E.2d 427, 428 (1980). But see In re 
Van Susteren, 82 Wis.2d 307, 262 N.W.2d 
133, 135 (1978) (Commission took action; 
Wis. Const art 7, § 11 provides in part
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"Each judge or justice shall be subject to reprimnnd, or requirement that the person 
reprimand, censure, suspension, removal obtain additional training or education.”), 
for cause or for disability, by the Supreme However, the question before the court is 
Court pursuant to procedures established nut, as the Commission argues, whether 
by the legislature by law."). the powers granted the Commission by AS

The reasons for guarding the power to 22.30.011 appeal to common sense. In­
sanction were expressed by the Missouri sWad, the question is whether the powers 
Supreme Court in Voorhccs: aro constitutional. In New York and Tex-

Any discipline of a judge, even a repri- “ • the 8taU? constitution expressly pro- 
mand, is a serious matter, and should be ™,cs that the commission on judicial con-
imposed only for substantial reasons and duct may act on lt£ own authon^ ' A,as- 
with all due process rights preserved. A ka’s constitution contains no such express
reprimand is a public denunciation which Pruvlsl°n.
permanently scars the judge's record. This court has held that on review of the
Cf Zauderer v. Office o f Disciplinary Commission’s findings the court must “ex- 
Counscl, 471 U.S. 626, 636-37, 105 S.Ct. ercise its independent judgment in deter-
2265, 2274, 85 LEd.2d 652 (1985). It is mining an appropriate sanction." Robson,
not a minor matter and should not be 500 P.2d at 660. Furthermore, this court
lightly imposed. While complaints of vi- has said that failure to exercise its indepen-
olation of the constitutional standards dent judgment "would be tantamount to an
should be thoroughly investigated when abdication of our constitutional and statu-
complaint is made, zealously prosecuted tory obligations.” Id.* Given this court's
when possible cause is shown, and pun- strict interpretation of its role, and the
ished by appropriate sanctions when apparent agreement of other courts that
proved, judges should not be held up to the powers of a judicial disciplinary corn-
public censure on account of good faith mission should be limited to those constitu-
exercisc of judgment. Our system pro- tionally granted, we conclude that granting
vides other means of correction for erro- the Commission the authority to impose
neous decisions. sanctions is not permitted by article IV,

739 S.W.2d at 180. Compare, Board o f section 10 of the Alaska Constitution. 
Overseers o f the Bar v. Rodway, 461 A.2d Because article IV, section 10 of the
1062, 1064 (Me.1983) (admonition was a Alaska Constitution only empowers the
form of discipline and therefore judge re- Alaska Commission on Judicial Conduct to
ceiving admonition was due the same pro- recommend sanctions to the Alaska Su-
cedural protection as judges receiving oth- preme Court, AS 22.30.01 l(dX3) is in con-
er forms of discipline), appeal after re- flict therewith.8 The Commission vos
mand, 470 A.2d 790 (Me.1984). without authority to impose any self-effec-

Some states' constitutions grant their re- tuating sanction on the Appellant,
spective judicial review commissions the REVERSED,
power to admonish or censure judges. See,
e.g„ N.Y.Const art 6, § 22(a) ("The com- RABINOWITZ and MOORE, JJ., not
mission on judicial conduct ... may deter- participating.
mine that a judge or justice be admonished,
censured or removed from office for
cause...."); Texas Const art 5, § l-a(8)
("the commission may in its discretion issue 
a private or public admonition, warning,
4, The Commission argues that because a judge lion  requires this court to independently deter-

may appeal its decision to reprimand, AS 22 JO.- mine the sanction in each case.
01 l(dX3y does not deprive this court o f its u lti­
mate authority to discipline judges. However. 5i Neither party has raised, n o r do we address, 
the language o f both Robson and Hanson indi- , )le constitutionality o f AS 22.30.011(d)(2). 
calcs that article IV , 5 10 o f the Alaska Constitu-


