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IN THE HOUSE

CS FOR HOUSE BILL NO. 262 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the high seas interception of

BE

salmon."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.10 is amended by adding new sections to read:

ARTICLE 10. HIGH SEAS INTERCEPTION OF SALMON.
Sec. 16.10.750. FINDINGS AND PURPOSE. (€)) The legislature
finds that

(1 the salmon fishing industry is among the state"s larg-
er industries and generates hundreds of millions of dollars and
thousands of jJAbs each year; the salmon TfTishery is vitally important
to commercial, subsistence, personal use, and sport fishing Iinterests,
and to the state"s developing tourist industry;

(2) the state is committed to maintaining and enhancing its
wild stocks of salmon by careful management, by 1initiating a 20-year
rebuilding program, and by investing in the fishing industry;

(3 millions of Alaska salmon are being caught and injured
by high seas fisheri®™"; that intercept salmon contrary to state, feder-
al, or international law; the high seas interception of Alaska salmon
defeats the state"s management and rebuilding programs, deprives the
state of a return on its 1iInvestment in the Tfishing industry, and
detrimentally affects subsistence and sport Tfishing uses of Alaska
salmon;

(4) vessels that engage 1in the high seas interception of

salmon can move relatively freely and undetected from region to region
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in the North Pacific and thus are able to harvest whatever species is
most readily available or most valuable; by moving farther westward, a
greater proportion of the take 1is Asian salmon; moving eastward re-
sults in a greater proportion of the take being Alaska salmon; al-
though there is intermixing of Asian and North American salmon stocks,
scientific evidence proves that even a minimal harvest of salmon
within the migratory range of each species will contain Alaska salmon;
() the 1illegal taking of salmon detrimentally affects the
Alaskan Tishing industry; the 1illegal taking of Alaska salmon is of
primary concern because of the direct and i1mmediate effect on the
state; i1n addition, the illegal taking of Asian salmon 1is also of
concern because depletion of those stocks will ultimately result in a
shifting of high seaP? fishing efforts, both 1legal and illegal, to
Alaska salmon;
®) high seas 1iInterception of salmon occurs beyond the
exclusive economic zone of the United States, or through 1incursion
within the exclusive economic zone and the state®s territorial sea, by
vessels that are usually not registered iIn this state; moreover, these
vessels are not based ir. Alaska and can thus avoid detection more
easily than Alaska-based vessels; as a practical matter, it 1is ex-
tremely difficult to directly or indirectly regulate the vessels
themselves; 1t is therefore necessary to prohibit activities within
the state that give aid, comfort, and financial incentives to high
seas interception of salmon.
(b) The purpose of AS 16.10.750 - 16.10.800 1is to prevent re-
sources, TfTacilities, and expertise within the state from being avail-
able to promote or TfTacilitate the high sens interception of salmon or

the making of intercepted salmon ready for or accessible to world

markets.



Sec. 16.10 760. TRAFFICKING IN INTERCEPTED SALMON. () A

person commits the offense of trafficking in intercepted salmon i1f the

person

(1) buys, oclls, trades, processes, or possesses salmon, or

attempts to buy, sell, trade, process, or possess salmon, with reck-

less disregard that the salmon has been, or will be, obtained by high

seas interception;

(@) provides financing, premises, equipment, supplies,
services, power, or fuel used to buy, sell, trade, process, Or possess
salmon, with reckless disregard that the salmon has been, or will be,

obtained by high seas interception; or

(€©)) acts as a broker or middleman, or otherwise acts on
behalf of another party, to arrange for or negotiate, or attempts to

arrange for or negotiate, the purchase, sale, trade, processing, or

possession of salmon, with reckless disregard that the salmon has

been, or will be, obtained by high seas interception.

(b)) Trafficking in intercepted salmon is a class C felony.

Sec. 16.10.770. FALSIFICATION RELATED TO HIGH SEAS INTERCEPTION
OF SALMON. (@ A person commits the offense of falsification related

to high seas interception of salmon i1f the person creates, utters, or

possesses a written instrument related to salmon, or makes an asser-

tion for the Durpose of having a written instrument related to salmon

created, uttered, or accepted, with reckless disregard that the salmon

was obtained by high seas 1interception and that the written instrument

or assertion conveys misleading or untrue iInformation about the owner-

ship, possession, processing, origin, destination, route of shipping,

type, condition, or time, place, and manner of *he taking of the

salmon.
() In this section
- 3- CSHB 262( )



(1) Tutter” has the meaning given in AS 11.46.580(b);

(@ "written instrument”™ has the meaning given 1in AS 11.-
46.580(b) and 1includes ships®™ 1logs and papers, bills of lading and
sale, documents relating to processing, shipping, and customs, and
information stamped on or affixed to cans, crates, containers,

freight, or a means of storage or packaging.

© Falsification related to high seas interception of salmon
a class C felony.

Sec. 16.10.780. ASSISTING A VESSEL IN HIGH SEAS INTERCEPTION OF
SALMON. (@ A person commits the offense of assisting a vessel in
high seas interception of salmon if, with reckless disregard that a
vessel 1is 1in possession of salmon obtained by high seas interception
or that the owner or operator of the vessel intends to engage in the
imminent interception of salmon, the person

(1 moves persons, cargo, or other property to or from the
vessel;

(2) services or repairs the vessel or its equipment;

(@) provides the vessel with power, supplies, equipment, or
fuel;

(4 J-rovides the vessel with information, other than weath-
er reports, capable of aiding the high seas interception of salmon or
frustrating or avoiding detection, including communicating the move-
ments, intentions, or activities of state or federal law enforcement
officials or other fishing vessels; or

o) is in charge of a docking facility, harbor, or anchor-
age, and permits the vessel to dock or anchor, or to remain docked or
anchored.

) It 1s an affirmative defense, as defined in AS 11.81.900(b),

to a violation of this section, if the person honestly and reasonably



believed that the assistance provided to the vessel was necessary for

humanitarian or environmental purposes.
() In this section
(1O “environmental purpose™ means the intent to prevent or
minimize adverse ecological effects to water iuality;
@ “"humanitarian purpose”™ means the intent to provide

medical services for a sick or injured person, or to prevent the loss

of human life;

(@) "owner or operator of the vessel” means a person who
(A) has an ownership interest in the vessel;
(B) has authority to control or direct the vessel®s
activities; or
(©) physically operates a vessel or itsequipment.

(d) Assisting a vessel in high seas interceptionof salmon is a

class A misdemeanor.
Sec. 16.10.790. FINES. Notwithstanding the provisions of

AS 12.55.035(b) and (), a person convicted of an offense under

AS 16.10.760 - 16,10.780 may be sentenced to pay a fine not exceeding

the greater of
(1O $k\000;

(@) three times the pecuniary gain realized by the person

as a result of the offense; or
(€)) if the person 1iIs convicted under AS 16.10.760, two

times the fTair market value of the salmon involved or contemplated in

the commission of the offense.

Sec. 16.10.800. DEFINITIONS. In AS 16.10.750- 16.10.800

(@D "high seas interception,™ "interception,”™ or a s

term, means the unauthorized catching, taking, or harvesting of salmon

for other than sport, subsistence, or personal use purposes,

-5- CSHB 262( )



throughout the migratory range of each species, by a vessel not regis-

tered under the laws of this state;

(@ '"process'"™ means affecting the condition or location of
salmon, including preparation, packaging, storage, refrigeration, or

transportation;

(B "reckless disregard” has the meaning given for "reck-

lessly”™ iIn AS 11.81.900(a);

(A) "salmon™ means Pacific salmon and steelhead, and parts

of Pacific salmon and steelhead, whether mature or immature, processed

or unprocessed; and

©) "unauthorized”™ means contrary to a statute
lation of the United States or the state, or to a treaty or interna-

tional TfTishery agreement, or in violation of a foreign law.

or
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IN THE HOUSE
CS FOR HOUSE BILL NO. 262 ( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to the high seas interception of
salmon.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 16.10 is amended by adding new sections to read:

ARTICLE 10. HIGH SEAS INTERCEPTION OF SALMON.
Sec. 16.10.750. FINDINGS AND PURPOSE. (€)) The legislature
finds that

(1) the salmon fTishing iIndustry is among the state"s larg-
est iIndustries and generates hundreds of millions of dollars and
thousands of jobs each year; the salmon Tfishery 1is vitally important
to commercial, subsistence, personal use, and sport fishing interests,
and to the state"s developing touristindustry;

(2) the state is committed to maintainingand enhancing its
wild stocks of salmon by careful management, by initiating a 20-year
rebuilding program, and by investing in the Ffishing industry;

@3 millions of Alaska salmon are being caught and injured
by high seas Fisheries that interceptsalmon contrary tostate, feder-
al, orinternational law; the high seas interception of Alaska salmon
defeats the state®"s management and rebuilding programs, deprives the

state of a return on its investment 1in the Ffishing 1Industry, and
detrimentally affects subsistence and sport Tfishing uses of Alaska

salnon;

@) vessels that engage iIn the high seas 1interception of

salmon can move relatively freely and undetected from region to region

~J- CSHB 262( )
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in the North Pacific and thus are able to harvest whatever species 1is
most readily available or most valuable; by moving farther westward, a
greater proportion of the take is Asian salmon; moving eastward re-
sults in a greater proportion of the take being Alaska salmon; al-
though there is intermixing of Asian and North American salmon stocks,
scientific evidence proves that even a minimal harvest of salmon
within the migratory range of each species will contain Alaska salmon;

(5) the illegal taking of salmon detrimentally affects the
Alaskan fishing 1industry; the 1illegal taking of Alaska salmon is of
primary concern because of the direct and immediate effect on the
state; in addition, the 1illegal taking of Asian salmon 1is also of
concern because depletion of those stocks will ultimately result in a

shifting of high seas fishing efforts, both legal and 1illegal, to

Alaska salmon;

(6) high seas interception of salmon occurs beyond the
exclusive economic zone of the United States, or through 1Incursion
within the exclusive economic zone and the state®s territorial sea, by
vessels that are usually not registered iIn this state; moreover, these
vessels are not based 1iIn Alaska and can thus avoid detection more
easily than Alaska-based vessels; as a practical matter, it is ex-
tremely difficult to directly or indirectly regulate the vessels
themselves; it 1is therefore necessary to prohibit activities within
the state that give aid, comfort, and financial 1iIncentives to high
seas 1iInterception of salmon.

(b The purpose of AS 16.10.750 - 16. 10.800 is to prevent re-
sources, Tacilities, and expertise within the state from being avail-
able to promote or facilitate the high seas interception of salmon or

the making of intercepted salmon ready for or accessible to world

markets.

CSHB 262( ) —2-
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Sec. 16.10.760. TRAFFICKING IN INTERCEPTED SALMON. €)) A
person commits the offense of trafficking in intercepted salmon iIf the
person

(1) buys, sells, trades, processes, or possesses salmon, or
attempts to buy, sell, trade, process, or possess salmon, with reck-
less disregard that the salmon has been, or will be, obtained by high
seas interception}

@ provides financing, premises, equipment, supplies,
services, power, or fuel used to buy, sell, trade, process, O0Or possess

salmon, with reckless disregard that the salmon has been, or will be,

obtained by high seas interception; or
(@ acts as a broker or middleman, or otherwise acts on

behalf of another party, to arrange for or negotiate, or attempts to
arrange for or negotiate, the purchase, sale, trade, processing, oOr
possession of salmon, with reckless disregard that the salmon has
been, or will be, obtained by high seas interception.

(b) Trafficking in iIntercepted salmon is a class C felony.

Sec. 16.10.770. FALSIFICATION RELATED TO HIGH SEAS INTERCEPTION
OF SALMON. (@ A person commits the offense of falsification related
to high seas interception of salmon if the person creates, utters, or
posserses a written instrument related to salmon, or makes an asser-
tion for the purpose of having a written instrument related to salmon
created, uttered, or accepted, with reckless disregard that the salmon
was obtained by high seas interception and that the written instrument
or assertion conveys misleading or untrue information about the owner-
ship, possession, processing, origin, destination, rouLe of shipping,

type, condition, or time, place, and manner of the taking of the

salmon.

) In this section
-3- CSHB 262( )
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(1) Tutter” has the meaning given in AS 11.46.580(b);

) "written instrument™ has the meaning given iIn AS 11.-
46.580(b) and 1includes ships® logs and papers, bills of lading and
sale, documents relating to processing, shipping, and customs, and
information stamped on or affixed to cans, crates, containers,
freight, or a means of storage or packaging.

© Falsification related to high seas interception of salmon i
a class C felony.

Sec. 16.10.780. ASSISTING A VESSEL IN HIGH SEAS INTERCEPTION OF
SALMON. (@) A person commits the offense of assisting a vessel in
high seas interception of salmon if, with reckless disregard that a
vessel 1is iIn possession of salmon obtained by high seas interception
or that the owner or operator of the vessel intends to engage in the
imminent interception of salmon, the person

(1) moves persons, cargo, or other property to or from the
vessel;

(2) services or repairs the vessel or 1i1ts equipment;

(3 provides the vessel with power, supplies, equipment, or
fuel ;

(4) provides the vessel with information, other than weath-
er reports, capable of aiding the high seas interception of salmon or
frustrating or avoiding detection, 1including communicating the move-
ments, iIntentions, or activities of state or federal law enforcement
officials or other fishing vessels; or

o) is in charge of a docking Tfacility, harbor, or anchor-
age, and permits the vessel to dock or anchor, or to remain docked or
anchored.

(b) It 1s an affirmative defense, as defined In AS 11.81.9(
to a violation of this section, i1f the person honestly and reasonably

CSHB 262( ) —4-



WORK DRAFT WORK DRAFT WORK DRAFT |

believed that the assistance provided to the vessel was necessary for
humanitarian or environmental purposes..
() In this section

(1) "environmental purpose® means the intent to prevent or
minimize adverse ecological effects to water quality;

@ "humanitarian purpose'™ means the 1intent to provide
medical services for a sick or iInjured person, or to prevent the loss
of human life.

(d) Assisting a vessel 1iIn high seas interception of salmon is a
class A misdemeanor.

Sec. 16.10.790. FINES. Notwithstanding the provisions of
AS 12.55.035(b) and (), a person convicted cf an offense under
AS 16.10.760 - 16.10.780 may be sentenced to pay a fine not exceeding
the greater of

(1) S100.000;

(2) three times the pecuniary gain realized by the person

as a result of the offense; or

(©)) if the person is convicted under AS 16.10.760, two
times the fair market value of the salmon involved or contemplated iIn
the commission of the offense.

Sec. 16.10.800. DEFINITIONS. Ir AS 16.10.750 - 16.10.800

(1) "high seas 1interception,”™ "interception,”™ or a similar
tern, means the unauthorized catching, taking, or harvesting of salmon
for other than sport, subsistence, or personal use purposes, through-
out the migratory range of each species, by a vessel not registered

under the laws of this state;

(2) ‘"process" means affecting the condition or Qlocation of
salmon, 1including preparation, packaging, storage, refrigeration, or

transportation;
-5- CSHB 262( )
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(©)) "reckless disregard” has the meaning given for "reck-
lessly™ iIn AS 11.81.900(a);

(4) salmon”™ means Pacific salmon and steelhead, and parts
of Pacific salmon and steelhead, whether mature or iImmature, processed
or unprocessed; and

o) “"unauthorized™ means contrary to c statute or regu-
lation of the United States or the state, or to a treaty or interna-

tional TfTishery agreement, or in violation of a foreign law.

CSHB 262( ) -6-
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most readily available or most_valuable. By moving farther westward.

a greater proportion ofMAsian ;Zlmon am taken; moving eastward re-
suits In a greater proportion of the take being Alaska salmon* *

though there is intermixing of Asian and"/ American salmon stocks,
scientific evidence proves that even a minimal harvest of salmon
within the migratory range of each species will contain Alaska salmon*1

(5) /The illegal taking of any Pacific salmon detrimentally
affects the Alaska fishing industry/~Tfie 1illegal taking of Alaska
salmon is of primary concern because of the direct and iImmediate
effect onti]arkaA* Tn addition, the illegal taking of Asian salmon is
also of concern because depletion of chose stocks will ultimately
result in a shifting of high seas fishing efforts, both Ilegal and
illegal, to Alaska Salmon*; / r. Xt~M.

(6) "Kigh seas interception” a- comm-.tied beyond ,Che cxclu-
sive ”“economic .cone of the United States, or through excurnotrs within
the cone, including,within Uirkn-» territorial sea,by vessels that
are usually not registered in this statcAj*.Moreover, these vessels are
not based in Alaska and can thus avoid detection more easily than
Alaska-based vessels™* —<s a practical matter, it iIs extremely diffi-
cult to directly or IndireiU” regulate the vessels thcnselves™ -rf is
therefore necessary to”ero-hrte activities within thi”~ut* »(— Aleekm
whichr Rive aid, comfort, and financial 1incentives to high seas inter-

ol *"T*e li - /<.10D->»

(b) The purpose of this-rhauter is Co prevent resources, Tacil-
Ities, and expertise within the State-ef Aleefre from being available
to promote or fTacilitate th”™binterceptlon of Jaeifrc* salmon or the
making of -rttH. salmon ready for or accessible to world markets.

Sec. 16.10.260, TRAFFICKING IN INTERCEPTED SALMON. (€)) A

person commits the offense uf trafficking in intercepted salmon if the

tj HB 262 t ) -2* HBO162A
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person

(1) buys, sells, trades, processes, or possesses salmon, or
attempts to buy, sell, trade, process, or possess salmon, with reck-
less disregard that the salmon has been, or will be, obtained by high
seas 1iInterception;

@ provides financing, premises, equipment, supplies,
services, power, or fuel used to , sell, trade, process, or
possess salmon, with reckless disregard that the salmon has been, or
will be, obtained by high seas interception; or

(3) acts as a broker or middleman, or otherwise acts on
behalf of another party, to arrange for or negotiate, or attempts to
arrange for o» negotiate, the purchase, sale, trade, processing, or
possession of salmon, with reckless disregard that the salmon has
been, or will be. obtained by high seas interception.

(b) Trafficking in intercepted salmon is a class C felony.

Sec. 16. 10. 770. FALSIFICATION RF1 aTFD TO HICH SEAS IMTERCEFTION
OF SALMON. (@) A person commits the offense of falsification related
to high seas interception of salmon if the person creates, utters, or

possesses a written instrument related to salmon, or makes an asser-

tion for thw purpose of having * written iInstrument created,

uttered, oj; accepted, with reckless disregard that the salmon was
obtained hjyinterception and that the written instrument or assertion
conveys misleading or untrue information about the ownership, pos-
session. processing, origin, destination, route of shipping, type,
condition, or time, place, and manner of the taking of the salmon.
(b) At wex tern this section
(1) “utter* has the meaning given in AS 11.66. 580(b)(W;
@ “written instrurent” has the meaning given in

AS 11.66. 5BO(b)@Y and specifically includes ships® logs and papers,

H80/62A HB 262



bills of lading and sale, documents relating to processing, shipping,

and customs, and information stamped on or affixed to cans,
crates, containers, freight, or ‘means of storage or packaging.
© Falsification related to high seas interception of salmon is

a class C felony.

Sec. 16.10.780. ASSISTING A VESSEL IN HIGH SEAS INTERCEPTION OF
SALMON . (@) A person commits the offense of assisting a vessel in
high seas interception of salmon if. with reckless disregard that a
vessel 1is in possession of salmon obtainedfry”™nterception or that the
person/Atn®Jcharge of the vessel intends to engage in the imminent
interception of salmon, the -defendant

(1) moves cargo or other property to or from the vessel;

(2) services or repairs the vessel or its equipment;

(@ provides the vessel with power, supplies, equipment, or
fue 1;

(A) provides the vessel with information, other than weath-
er reports, capable of aiding the high seas interception of salmon or
frustrating or avoiding detection, including rsmmunicating the move-
ments, iIntentions, or activities of state or federal law enforcement
officials or other fishing vessels, or

(B) 1is a parr<M> m charge of a docking facility, harbor, or
anchorage, and permits the vessel to dock or anchor, or to remain
docked or anchored.

() It is an affirmative defense, as defined m AS 11.81.*
SOOtbH)”™ to a violation of this section, if the person honestly and
reasonably believed that the assistance provided to the vessel was
necessary for humanitarian or environmental purposes.

(c) -As usetW™n this section” T

() jJpPxX“environmental purpose’ ene-designed to prevent

262 -4- H80162A



or minimize adverse ecological effects to water quality;
W <t CY

@ A"humanitarian purpose" « — one— designed to provide
medical services for a sick or injured person, or to prevent the loss
of human life.

@ Assisting a vessel in high seas interception of salmon is a
class A misdemeanor.

Sec. 16.10.75Ft\ FINES. jV; Notwithstanding the provisions of
AS 12_.55.035(b)/, a person convicted of an offense under | this- ehapter
may be sentenced to pay a fine which it the greater of

(1) $100,000;

(2) three times the pecuniary gain realized by the "Uhkt-
-dant as a result of the offense; or

ifHC*

(3) 1if the*defendant 1is convicted under AS 16.10.750, two
times the fair market value of the salmon involved or contemplated in
the commission of the offense.

Sec. 16.10.800. DEFINITIONS. — u*ed* AS 16.10.750 -
16.10.800

@ "Alaska jaln.on" means oalmon thac spawn—- jn f-rerh— OT
eatw nne wat*rr~or~Alaska;

X2)p "eMclwoivr eiunomie cone-— has— the—tmrTning given in”

Wt U.-S-C. 1801
—<4-) V"high seas interception,”™ "interception,'" or 1 similar
terra, means the unauthorized catching, taking, or harvesting of >
<J#EvFWKri Sprcr,

salmon, throughout the migratory range of eac.< species”™ by A vessel Au&UXU.
not registered under the laws of this state;

U w "“X b reckless disregard" has the aeaning given for
"recklessly" in AS 11.81.900(a)$ ;

—4-H' "processVon-s»liowX means affecting Che condition or

location of salmon, including preparation, packaging, storage,

HB0262A *5- KB 262
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refrigeration, or transportation;

"salmon™ means Pacific salmon and steelhead, and parts
of Pacific salmon and steelhead, whether mature or immature, processed

or unprocessed; and

I5U~T "unauthorized” means contrary to a statute or regu-

‘ZfPr a*- -t
lation of the United States or the State-of Alaska* or to a treaty or

international fishery agreement, or in violation of-a«* foreign law.

262 -6 - HBO162A



$ 11.81.900 Alaska Statutes Supplement § 11.81.900
Article 6. Definitions.

Section
900. Definitions

Sec. 11.81.900. Definitions, (a) For purposes of this title unless
the context requires otherwise,

(1) a person acts "intentionally” with respect to a result described
by a provision of law defining an offense when the person’s conscious
objective is to cause that result; when intentionally causing a particu-
lar result is an element of an offense, that intent need not be the
person’s only objective;

(2) a person acts "knowingly" with respect to conduct o: to a cir-
cumstance described by a provision of law defining an offense when
the person is aware that the conduct is of that nature or that the
circumstance exists; when knowledge of the existence of a particular
fact is an element of an offense, that knowledge is established if a
person is aware ofa substantial probability of its existence, unless the
person actually believes it does not exist; a person who is unaware of
conduct or a circumstance of which the person would have been aware
had that person not been intoxicated acts knowingly with respect to
that conduct or circumstance;

(3) a person acts "recklessly™ with respect to a result or to a circum-
stance described by a provision of law defining an offense when the
person is aware ofand consciously disregards a substantial and unjus-
tifiable risk that the result will occur or that the circumstance exists;
the risk must be of such a nature and degree that disregard of it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation; a person who is
unaware ofa risk of which the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence™ with respect to a result
or to a circumstance described by a provision of Inw defining an of-
fense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviution from the standard of care that a reason-
able person would observe in the situation.

(b) In this title, unless otherwise specified or unless the context
requires otherwise,

(1) "affirmative defense” means that

(A) some evidence must be admitted which places in issue the de-
fense; and

(Bt the defendant has the burden of establishing the defense by a
preponderance of the evidence;
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The Honorable Peter Goll

The Honorable Max Gruenberg
Alaska House of Representatives
P.O. Box V

Juneau, Alaska 99811

Re: CS HB 262 ()

Dear Representatives Goll and Gruenberg:

The purpose of this letter iIs to respond to comments
about HB 262 from the legislative affairs agency, which were
contained i1n a April 14 memorandum to Representative Goll attached
to a draft committee substitute. The points raised iIn the
memorandum primarily relate to the definition of the term "high
seas interception™. As explained below, no significant changes in
the proposed committee substitute are required. The Tfive points
raised were as follows:

1. The first point raised in the memorandum was that it
iIs often the "retention” of salmon, rather than the initial taking,
which 1is 1illegal, and that the definition of "high seas
interception”™ should therefore be changed to prohibit retention.

The phrase 'catching, taking, or harvesting” 1in the
definition is based on similar language iIn the federal Magnuson
Act. The critical language, however, iIn the proposed definition
iIs the word "unauthorized”. If the incidental "catching” of salmon
IS authorized, then 1t does not become "high seas interception"
until the salmon has been illegally retained, i.e., "unauthorized
... taking or harvesting”. In my opinion, "unauthorized retention”
iIs a narrower phrase than '"unauthorized catching, taking, or
harvesting™, and I see no valid reason to deviate from the federal

language.

2. The second 1issue i1s whether the definition of "high
seas interception” should exclude the state®s territorial seas and
inland waters because sport fishermen might be subject to the law.
If this change were made, the prosecution would be required to
prove beyond a reasonable doubt not only that the salmon was taken
beyond state waters, but also that the person who trafficked in the
salmon or who assisted a vessel, was aware of that risk. Since it
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may be difficult to prove exactly where the salmon was caught, the
definition should not be changed as recommended by the legislative

affairs agency.

However, just so there is no confusion on this point, it
might be worthwhile to add the phrase '"other than for sport,
personal use, or subsistence purposes,'” to the definition of "high
seas Interception™. Itcan be iInserted on page five of the
committee substitute, on line 22 following the word ''species,™.

3. The third point was that the definition of "high seas
interception” excludes vessels registered in Alaska that might also
be i1nvolved i1n illegal interception. One reason for excluding
Alaska-registered vessels 1is explained in paragraph six of the
legislative findings on page two: 1t is easier for unregistered
vessels (those which cannot Ilegally fish in Alaska waters) to
escape detection. Another reason is that state-registered vessels
do not appear to be a significant part of the problem of high seas
interception. Finally, unless state-registered vessels are
excluded, an Alaskan fisherman would be engaged iIn ™"high seas
interception’” by violating any one of the many state fishing laws,
such as straying too far over the line (even unintentionally) into
a closed area.

4. The fourth point made in the legislative affairs
memorandum was that a person cooperating with law enforcement
officials could be '"theoretically subject”™ to prosecution for
assisting a vessel. At common law, a person whoacts at the
direction of a lawenforcement officer does notpossess the
"general criminal intent” necessary for prosecution. In Alaska
that concept has been codified In AS 11.81.420. In other words,
a tow truck operator who hauls away a stolen car at the direction
of a police officer cannot be prosecuted for possessing stolen
property; an informant who buys drugs at the direction of the
police cannot be prosecuted for possession of narcotics; a person
who assists a police officer iIn making an arrest cannot be
prosecuted for assault. Similarly, a tugboat operator who guides
a Coast Guard-seized fTishing vessel iInto port, or the harbormaster
"who provides services or docking facilities to this seized vessel”
could not be prosecuted.

5. The final point was that the section on Tfines
specifies a fixed amount and that judges do not have the discretion
to Impose a lesser fine. This comment is based on a reading of the
phrase "may be sentenced” which 1s entirely too narrow, and 1
believe the current wording gives courts discretion to impose any
fine up to the amount specified. However, | have no objection to
substituting the words "'not exceeding'” for 'that is" on page five,
line 11, of the committee substitute, so that the wording is
precisely the same as in AS 12.55.035(c).
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I have also reviewed the technical drafting changes made
in the comii-.tee substitute, ar.d | disagree with two:

a. Page three, line 22: the word "such" should be put
back in following the word "having'”, otherwise the phrase "related
to salmon™ would have to be repeated following the words "written
instrument” on line 22.

b. Page four, line 13: for clarity the word 'person™
should be changed back to "defendant' because two different persons
are mentioned in the previous four lines.

Finally, there are three other changes which should be
made, one of which 1 mentioned during my brief testimony before the
committee:

c. Page four, line 14: the word 'persons,' should be
added following the word "moves'.

d. Page five, line 16: the statutory reference should
be to "AS 16.10.760" 1i1nstead of "AS 16.10.750".

e. Page five, line 26: the word '"person'" should be
defined to 1include corporations and other similar entities.
Although the definition of "person™ iIn AS 11.81.900(b) includes a
corporation, the word is not defined In AS 16.05.940, the general
definition section in Title 16, and therefore i1t would be prudent
to do so.

ITf you or any member of your staffs have questions about
the bill, please call me.

Sincerely,

DOUGLAS B. BAILY
ATTORNEY GENERAL

By:
Dean*J. Gu/feli
Assistant®Attorney General
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ndictments delivered In salmon scam

Feds net 3 companies, 19 people in smuggling ring

SAN FRANCISCO (AP) - A
ideral grand jury Wednesday
Klicto”"tkw companies and 19

MasedJy involved in an

ahos9J* acara to smuggle 15
itftomands of illegally caught
riflttBmto the United States, re-
ackaga Uand sell it in Japan.
The indictments for conspir-
cy, smuggling and other
harges ended a 2i/2-year investi-
ation into a scheme officials
iid was designed to circumvent

treaty between the Unir?
tates, Japan and Canada. That
reaty limits the importation of
almon into each country to the
mount harvested and exported
y the others.

The fishermen, based in Tai-

wan and working with others in
Singapore, Hong Kong and the
United States, took the salmon
unlawfully on the high seas and
imported, boxed and packaged it
as a product of Japan to the port
of San Francisco, scktU.S. Attor-
ney Joseph P. Russoniello.

The salmon was then taken to
Oakland and transported to Bel-
lingham, Wash., where it was re-
labeled and reboxed as product
of the United States, to be
shipped frozen to Japan for sale
there at prices three to five
times higher than U.S. prices

"This rather elaborate

schema involved fish brokers,
proceuors and fisheries, as well
as the fishermen,” Russoniello
said.

The operation was "particu-
larly insidious,” Russoniello said,
because it threatened the supply
of salmon originating off the
Ngrth American coast from
Alaska, to Canada, Washington,
Oregon and California.

"When you put together the
prospect of this unchartered, un-
regulated fishing with the (Alas-
kan oil spill) catastrophe we’ve
experienced, you can see mat in
the future all of this supply could

be depleted and we would lose
this very precious natural re-
source," Russoniello said.

Dr. William Evans, assistant
secretary of commerce and ad-
ministrator of the National Oce-
anic and Atmospheric Admin-
istration, called the indictments
“a very significant event.*’

"We look at this as a' conser-
vation issue,” he said. "These
are salmon that we can’t man-
age.”

The illegal salmon catches
also hurt the United States econ-
omically, he said.

"With Japan we have one of

the few positive trade balances
in the area of fisheries that we
have with any countries,” he
said. “This kind of illegal activity
eats very seriously into that mar*
ket for American fishermen. We
have a number of other (cases)
that are being worked on and one
of the things we’re pushing for,
with customs and the depart-
ments of justice, state and com-
merce, is to make sure that we
shut down this kind of activity
once pod for all.”

The salmon scam investiga-
tion began with the seizure of

580,000 pounds of fish 2~ years

Salmon: 19 indicted In alleged scam

Continued from page B-l

gal fishing) has stopped as a re-
sult of the investigation that’s
been done,” he said. "We have
very serious concerns that even
as we stand here today people
may be planning for the future
unlawful harvesting of salmon.
We hope they get the message
that we’re not going to let up on

MSEvans said most of the illegal
salmon originated off the North
American coast and were taken
incidental to gill net fishing for
squid on the high seas.

"There are thousands of nauti-
cal miles of pill net spread across
the ocean for the purposes of
catching squid," he said. "How-
ever, there's a very, very high in-

cidental take of salmon. The
salmon, because of Taiwanese
law, cannot be packaged and sold
to the world’s biggest market,
Japan. Therefore, this very
elaborate scheme was developed
inorder to circumvent this."
Among those named in the in-
dictments were Wescon Trading
International Inc. of San Bruno,
Calif., an importer-exporter and

broker of seafood. Its president,
Kunioki Takayama, and two sub-
sidiaries, Aqua Meal Co. and
Mustika Hawaii Corp, were men-
tioned but not indicted. Also In-
dicted was Kenichi Haramoto of
Fuji Express Co. in South San
Francisco.

Haramoto is a U.S. citizen and
Takayama is a permanent resi-
dent, Russoniello said.

ago and represents “the tip of
the iceberg” illegal fishing,
said John Hensley, assistant re-
gional commissioner of U.S. Cus-
toms.

“We are going to pursue with
vigor these trans-shipments of il-
legal fish," he said.

Fifty thousand pounds of the
580.000 pounds seized were dis-
tributed to the poor and needy in
the San Francisco Bay area,
through the San Jose Food Bank,
and the rest was sold on the open
market, Russoniello said. That
580.000 pounds had a wholesale
value in the United States.ottl.67
million,be»id.

"We do not believe this (ille-

See Salmon, page B-4
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The Honorable Sam Cotten
Speaker of the House
Alaska State Legislature
P.O. Box V

Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. [IlIl, sec. 18, of the Alaska
Constitution, | am transmitting a bill relating to the high
seas iInterception of salmon. These provisions are needed so
that the State of Alaska can do everything within 1iIts
authority to prevent persons within this state from further-
ing the illegal high seas taking of one of the state’s most

valuable renewable resources.

Although the federal Magnuson Act may preempt much of the
field of high seas fishery regulation, the State of Alaska
has broad latitude to prohibit conduct occurring wholly
within 1ts territorial jJurisdiction. Therefore, this
proposed bill 1is not in conflict with federal law. A
section-by-section description of the bill follows.

Proposed AS 16.10.750 sets out |legislative findings to
establish a basis for legislation 1in this area. These
findings adopt the position taken by the federal government,
that the mobility of the high seas fishing fleets and the
intermixing of salmon species make high seas interception an
international concern, and that the salmon-producing
countries iIn the North Pacific have a legitimate iInterert In
the preservation of each other"s salmon stocks. By making
findings in this area, it relieves the state of having to
prove which precise species has been taken iIn any specific
instance.

Proposed AS 16.10.760 is intended to prohibit trafficking 1iIn
intercepted salmon by covering a wide range of conduct
engaged In by dealers in 1illegal salmon products and the
persons who assist them. The phrase "will be obtained by
high seas interception™ 1is 1iIntended to cover those situ-
ations iIn which the salmon that 1i1s the subject of the
trafficking has not yet been harvested but the circumstances
cause the person to be aware of a risk that it will be taken
by high seas interception.

Vi
SN
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The word ™"attempts™ is used iIn this provision to prohibit
conduct that constitutes a ‘'substantial step” toward
commission of the offense and to treat such a person as a
principal. Thus, entering iInto a contract would constitute
a completed offense, whether it 1iIs viewed as buying or
selling, or merely an attempt to buy or sell. However, it
iIs not iIntended that a completed, formal contract be proven
in order to establish an "attempt,' but only that a substan-
tial step was taken. Offers to buy or to sell that do not
rise to the level of a st >~tantial step are adequately dealt
with by the 'solicit;provisions iIn AS 11.16 and
AS 11.31.110.

In situations in which the offer is actually completed or

in which the deal goes far er« so that an attempt can be
proven, class C felony pern provide up to five years
imprisonment. This 1s the same penalty that would be

provided under current Alaska theft statutes for someone who
steals more than $500 of salmon, and is also consistent with
penalties under the Lacey Act, which governs federal fish
and game violations. However, under current Jlaw, these
tough federal fTelony penalties do not apply to much of the
high seas i1nterception of salmon.

Instead, lower penalties under the Magnuson Act (six months
maximum imprisonment) currently apply to much of the conduct
covered by this proposed bill. The reason for this is that
the Lacey Act specifically does not apply to any activity
regulated by a fTishery management plan under the Magnuson
Act. Thus, to the extent that these proposed state laws are
violated because of a violation of Magnuson (see the pro-
posed definition of "high seas interception'™), the Lacey Act
will not apply and the applicable felony penalties can o.ily
come from state law. This bill will help fill that gap.

Proposed AS 16.10.770 prohibits fTalsification of documents
that makes 1t difficult to discover the true origin of
illegally taken high seas salmon. This offense is compar-
able to forgery in many ways and in fact borrows the defi-
nitions of certain terms iIn the criminal forgery statutes.
Like fTorgery of contracts or public records, it 1is also
proposed to be a class C felony.

Proposed AS 16.10.780 1is the finalcriminal statute inthis

bill. It prohibits the use of shore-based resources and
facilities from being used to aid vessels that engage in the
high seas iInterception of salmon, except iIn emergency
circumstances. There 1is a potential overlap between this
section and the ‘“trafficking” provisions iIn proposed
AS 16.10.750, since both would apply to a person who pro-
vides supplies or services to process or possess intercepted
salmon. However this section 1is intended to specifically
apply to those who provide services to vessels, even i1f the
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vessel has also the capability to operate as V- processing
plant.

This section is consistent with the principle of necessity
in AS 11.81.320 by providing an "affirmative defense" 1i1f the
assistance was rendered for humanitarian or environmental
purposes. An affirmative defense is one that must be proven
by the defendant by a preponderance of the evidence.
Without such a provision it would be extremely difficult for
the state to prove that the defendant did not believe that
the assistance was necessary, especially 1In cases in which
the vessel has already left port.

Because shore-based service providers might be considered to
be less "culpable,”™ this offense 1iIs proposed to be a class A
misdemeanor, which provides up to one year iImprisonment.

Proposed AS 16.10.790 provides a special type of fTine for
offenses created under the bill so as to take the profit
motive out of this type of activity. In general, the bill
establishes a fine which is the greater of (@) $100,000, (@
triple the profit, or () with Itrafficking” offenses under
proposed AS 16.10.760 , double the value of the salrron
contemplated In the deal.

The standard criminal code provisions- levy a fine of three
times the pecuniary gain, but only if the defendant 1is an
organization. This separate provision for fines is
therefore proposed because the present $50,000 limit for
individuals convicted of class C felonies and the $5,000
limit for class A misdemeanors will not provide a sufficient

financial deterrent.

Proposed AS 16.10.800 provides needed definitions for terms
used In this bill.

I urge your prompt and this bill.

Governor
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