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ABSTRACT

The project's general objective was to assess the effectiveness and appropriateness of
commonly used and newly emerging legal approaches to drunk driving. The specific
objectives were:

To identify existing and proposed sanctions and enforcement techniques that
offer potential for reducing the likelihood of alcohol-related traffic accidents,
and present significant legal issues in their application, or both;

To study and analyze those sanctions and enforcement techniques believed to be
of particular interest to legal system personnel, news media, public action
groups, the general public, and other individuals and organizations who are
involved in anti-drunk driving activities or affected by the problem;

To assess, through a scries of conferences, meetings, and seminars, the impact of
these proposed sanctions and enforcement techniques on highway safety in
general and alcohol-related accidents in particular; and

To publish this monograph, which documents the project's findings.

Study Approach

The project relied primarily upon the judgment and experience of persons within the justice system in
identifying and assessing sanctions and enforcement techniques applied to drunk driving. These capabilities
were augmented by the advice of researchers and practitioners representing other disciplines. It should be
emphasized that no attempt was made to perform a scientific evaluation of the sanctions and enforcement

techniques, although information from the scientific literature was used.
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It is interesting to note that very little literature is available on drunk driving that makes an assessment from
the perspective of lawyers and judges. However, lawyers (both prosecutors and defense attorneys) and judges
deal with drunk drivers every day. They talk with them and get to know them. It is logical to assume that they
have some insight into the characteristics that arc common to these offenders and have some knowledge as to
what will be most effective in deterring their drunk driving conduct. This project sought to elicit some of these
viewpoints.

It also sought the views of State legislators. Many changes have been made in drunk driving laws in recent
years. It is important to know what legislators believe have been the most effective. After all, scientific

evidence that a drunk driving law is effective will be of no use if the. arsons who enact the laws do not
perceive it as effective.

The list of sanctions and enforcement techniques to be addressed in the project was finalized during the
second meeting of the Advisory Board. Those selected were:

Sobriety checkpoints;
<> Minimum drinking age;

"Per sc" laws;

Server liability for alcohol-related accidents;

Admissibility of evidence of alcohol impairment in a civil ease;

Reduction or elimination ofjudicial discretion in sentencing first offenders;
<» Restriction or elimination of charge reduction;

Improved evidentiary aids and procedures:

Required chemical testing of drivers involved in an accident;

Administrative summary suspension of the driver's license;

Separate offense with enhanced penalties for driving with 3 revoked, suspended, or restricted

license; and

Other approaches and programs.

Inc last item on this list contains several actions for improving the legal system's handling of drunk driving
cases through enforcement techniques and sanctions applied to offenders. These include programs f°r educating
the public and legal system personnel on the nature of the problem of drinking and driving and ways of dealing
with it, scientific evaluation of programs directed at drunk driving, an interstate system of driver records,
specially trained experts for recognizing drug impairment of drivers, and pre-sentence investigations to provide
information for sentencing convicted drunk drivers. Also included is legislation prohibiting open containers >n
motor vehicles, and legislation requiring medical insurance and health maintenance organizations to cover in-
patient and out-patient ireaunent of alcohol and drug dependency.

Two additional meetings were held to assess the sanctions and enforcement techniques selected for the
project's focus. The first of these meetings developed a scries of assessment criteria and applied them to the
sane, on and enforcement techniques. They included factors related to the effect of each sanction and
enforcement technique on the drunk driving problem, the public, the legal system, and the pubhe’s awareness of
the significance of the sanction and enforcement techniques on the highway safety process.
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Sobriety Checkpoints
Description

Through sobriety checkpoints, vehicles traveling along a designated roadway are stopped by a team of law
enforcement officers. A few routine questions are asked by the police and observations arc made to find any
indication of alcohol impairment. Further investigation is initiated if it is believed that the dnvcr is impaired.

The use of sobriety checkpoints has been fairly widespread outside the United States, including several
European countries, Australia and Canada. Recently, it his been used in a number of locations in the United
States.

The way a checkpoint operation is implemented varies among the States, counties and cities using them.
Sometimes, they arc conducted periodically (for example, every month), often during the nighttime hours. On a
given night, checkpoints may be set up serially or simultaneously at several locations in the jurisdiction. The

- specific locations of the checkpoints are usually not announced to the public prior to operation. However, the
fact that checkpoints arc being set up is usually (but not always) publicized.

The checkpoint team may involve a fairly large number of law enforcement officers (15 or more) and their
vehicles. Typically, officers direct groups of several vehicles into an observation area (such as a side street or
parking lot) and briefly engage the drivers in conversation by asking routine questions. During the
conversation, observations of the driver arc made for signs indicating alcohol impairment Vehicles arc selected
from the traffic stream so that each vehicle has an equal chance of being stopped. For example, one way of
accomplishing this is to stop every fifth or tenth vehicle. If indicated, behavioral tests or preliminary breath
tests may be administered, and lu.thcr action taken (including an arrest for drunk driving). The process is
continued until traffic subsides, and the team moves on or ceases operation.

Assessment and Commentary

F.ffcct on Alcohol-Related Accidents. Research in other countries suggests well designed and executed
sobriety checkpoint programs initially have a general deterrent effect. Public information and educational
aspects arc invariably a part of these "successful” programs. Unfortunately, these effects appear to be short
lived in many instances. This limited duration of deterrence is a characteristic of many drunk driving programs

that have been evaluated.

Effect on the Public. Public response to sobriety checkpoints has been mixed. In most instances, they
seem to have been accepted, but several applications have resulted in a strong negative response. Surveys in
Oakland County. Michigan (Wolfe and O'Day 1984) found that about 50% of the respondents were in favor of
checkpoints. By contrast, the establishment of a roadblock in 1983 on an interstate highway in Arkansas during
a lime of high traffic volume resulted in a public outcry and subsequent abandonment of these programs by the
Arkansas Highway Patrol. In a number of States, opponents of sobriety checkpoints have filed suit to stop

them.

Effect on the Legal System. Checkpoints have usually been operated under general constitutional and
legislative provisions authorizing the use of police power. However, some States have legislation specifically
authorizing checkpoints to verify drivers' licenses and vehicle re6 so uions (for example, S.D. Codified Laws
Ann.. 532-33-12 (1984) and Wyo. Stat. 57-17-701 et seq. (1977)). A-trifi one State. North Carolina, has
enacted legislation (N.C. Gen. Stat 520-16.3A (1983)) dealing with sobnely checkpoints. The North Carolina
statute authorizes "impaired driving checkpoints' that are systematically planned in advance, that set out in
advance the scheme for stopping drivers, and that mark the checkpoint site to warn the public.

Checkpoints place the greatest operational burden on law enforcement agencies. Checkpoints arc labor
intensive and impose heavy peak demands for police resources. It is argued by some police officials that
allocation of scarce police resources to checkpoints reduces the ability of the police to enforce other laws. Other
police officials and analysis assert that the publicity and increased tempo of activity surrounding checkpoint

operations actually enhance the enforcement of other laws.
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Most police administrator; agree that checkpoints arc a highly inefficient tactic for catching drunk drivers,
and some a?enmes have abandoned their checkPomt programs hecause they were perceived as unproductive.
This perception seems accurate. For example, a arg?e scale checkpoint effort’in New Yark City resulted in more
than 184,000 stops, but only 222 ancsts for alcohol or drug-related crimes, including drunk driving. Over 100
police officers were engaged in this effort over a one month'period.

Proponents argue that checkpoints arc not intended primarily to be a means of apprehending drunk drivers,
They support the checkpoints because they perceive them to have a deterrent effect. However, the "general
deterrent effect” (i.e. effect ugon_ the total driving population) of checkpoints is not a persuasive argument to
many of the individuals who believe that there arc less costl?/ and more effective techniques for achieving the
same effect. At this time, research provides little objective information for settling these arguments.

Checkpoints arc subject to significant legal constraints. The?; result in stops and brief detentions of drivers
by police officers. When a driver is StOI%PE and detained at a checkpoint, the officer usually has no probable
cause, or reasonable suspicion, that the driver was under the influence. Therefore, checkpoints must comply
with limitations imposed by the Fourth Amendment to the U.S. Constitution.

Effects on Raising Public Awareness. Checkpoints are inherently newsworthy. They are easy to explain
and understand. They have also been well covered by the news media wherever they have been used. When
they generated controversy, they received even greater co_vera%e. _This possibly increased their deterrent effect,
but decreased the resolve of enforcement agencies to continue their use.

"Per Se" Laws

Description

'Per sc” laws provide that it is an offense to dnve with a blood alcohol concentration (B AC) greater than a
specified value tosuallr™”fc weight per unitvolume). These laws should not be confused with the so-called
"presumptive” standards, which arc also based on blood alcohol concentration.

Under the "per se" laws, a defendant will be convicted on the basis of chemical test evidence alone, since
the offense is committed if a person drives with a blood alcohol concentration in excess of that allowed by law.
The accused's degree of impairment is not an issue under 'per se" laws.

Laws that use blood alcohol concentration to create presumptive standards, on the other hand, allow the
accused to submit evidence that he or she was not, in fact, impaired at the prescribed limit. They also allow a
prosecutor to submit evidence that a driver was impaired, even though his or her BAC was’less than the
presumptive limit established by the statute. A State may have botha “per sc" law and a law prescribing
presumptive standards on the basis of blood alcohol concentration.

The rationale of "per se" lawsis that they increase the likelihood of convicting a drunk driver because it is
no longer necessary to ﬁrove impairment. It is onIY necessary to show that the driver's BAC exceeded the legal
limiL ~According ‘to theory, the effect of these faws in makln% convictions easier would promote general
deterrence among the total driving population, and would thus be beneficial.

All but a handful of States now have some form of "per sc" law. &Adopuon of these laws is a requirement
{ﬁr {ecelvmg an incentive grant from the U.S. Department of Transportation.) However, there are variations in
e laws.

. Under the most prevalent variation of drunk driving statutes containing a "per se" provision, driving with an
illegally high blood alcohol content is an alternative definition of drunk driving _Sdnvmg while 'under the
influence” of alcohol, drugs, or hoth is the other). In a second variation, driving while under the influence and
drlvmgi with an illegal BAC are separate offenses. Under this variation, a drunk driver could, in theory , be
convicted of both driving while under the influence and driving with an illegal BAC. A third variation defines
dr]!|v|ng with an illegal BAC as a separate offense, but a less scnous offense than driving while under the
Influenice.
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Assessment and Commentary

Effect on Alcohol-Related Accidents. There is no known scientific evidence that "per sc" laws alone
cither have or do not have an effect on traffic safety. Evaluations of the safety impact of those laws in Europe
and Canada have found that "per sc" provisions usually arc adopted along with other provisions and that any
reductions in traffic accidents due to the total legislation could not be attributed to any specific component,
including the "per se " provision. The rationale behind "per se" laws stated above, however, is reasonable and
can be accepted provisionally, pending the availability of evidence to the contrary.

Effect on the Public. There is no evidence of any widespread awareness of "per se" laws among the public
in general. Neither is there any reliable information on the public's perception of the effectiveness and
efficiency of the law in reducing alcohol-related accidents. Certainly, there have been no reports of public
outcry against the "per se" laws in jurisdictions that have passed them. It may be assumed that the public is
essentially neutral on the subject and is likely to remain so in the absence of any widespread campaign to
convince them otherwise.

Effect on the Legal System. Contacts with attorneys indicate they are highly aware of these laws.
Acceptance is mixed, tending to be high among law enforcement officials and prosecutors, and low to moderate
among defense attorneys. In some States, opposition from defense attorneys has been an obstacle to passage of
the law. It should be noted that none of these impressions is supported by any scientific data.

The effort required to implement a "per se" law docs not appear to be excessive. If anything, fewer legal
system resources are needed to adjudicate drunk driving cases under a "per se" law because these laws reduce
the number of legal issues that could arise. In addition, persons charged with a "per se" offense arc less likely to
contest the charge and will enter fewer pleas of "not guilty,” and are also less inclined to appeal a "guil’y"
verdict. This reticence may also be attributed to the narrow range of legal issues that a "per se" law provides as
a basis to contest the charge or a conviction resulting from it. Studies sponsored by the U.S. Department of
Transportation's National Highway Traffic Safety Administration (MacDonald and Wagner 1984; Loeb 1980)
did find an increase in guilty pleas and convictions. However, this has not been the case everywhere. Loebs
North Carolina study found no increase in conviction rates for drivers with measured BACs of .10% or higher
because of pleas to a lesser included offense.

"Per se" laws have apparently not created any large scale problems in the justice system's operation. There
have, however, been some reports that "per se" laws are increasing the number of drivers refusing to take a
chemical test under an implied consent law. This might be expected, since the results of a proper chemical test
would, in effect, determine guilt or innocence. No quantitative data, however, has been found on the magnitude
of this effect in jurisdictions that have "per se" laws.

"Per se" statutes make guilt easier to prove once a driver has been arrested and charged. However, it docs
not free police officers from relying on bad driving and physical symptoms of intoxication in making the initial
decision to stop the driver, and arrest him or her for drunk driving.

"Per se" laws have changed some aspects of defense strategy. Defense counsel no longer can attempt to
show that, despite an unfavorable test result, the defendant was not "under the influence". Their attack has
shifted to three aspects; (1) the initial stop and arrest; (2) the reliability of the testing device; and (3) the way the

test was administered.

A persistent criticism raised by defense attorneys is that the impairing effects of alcohol vary too much
from person to person to have a hard-and-fast "per sc" standard of impairment based on chemical test results.
Research docs indicate variances in individuals' tolerance to the impairing effects of alcohol. However, the
overwhelming majority of experimental and epidemiologic evidence indicates that the likelihood of an accident
increases significantly in virtually everyone at blood alcohol levels exceeding .10% weight per volume.

Another technical issue is the effect that delay in giving a chemical test has on its accuracy in csumaung the
driver’s BAC at the time he or she was driving. If alcohol was still being absorbed into the driver's body when
he or she was stopped (that is, the driver's BAC was rising), then a test given a short umc after the stop could
give an inflated estimate of the BAC when the stopped driver was actually driving. A similar but opposite effect
could occur when the driver's BAC was falling at the lime of the slop.
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Research indicates that there is a reasonable cause for concern on the basis of this issue. There arc wide
variances in the rate at which alcohol is absorbed and eliminated by different individuals. A precise calculation
of an individual’s BAC backward in time is not possible. Thus, the time delay between driving and testing
should be set low enough to provide a reasonable assurance that, despite the test delay, an individual's BAC was
above a given limit at the time he or she was driving. A maximum time delay of one hour should provide this
assurance.

It should be noted that most existing "per se" statutes define the offense of driving with an illegal BAC in
terms of the test result alone. They make no provision for "relating back" the test result to the time of driving.
In addition, some statutes provide that a test result can support a conviction for driving with an illegal BAC if
the lest was administered within two hours of the driving and its results shows a BAC at or above the limiL

Effect on Raising Public Awareness. In all probability, the "per sc" concept may be too technical and
abstract for the general public and potential drunk drivers to understand fully, unless great care is taken to
communicate it. However, there is no reason why effective messages concerning the potential effect of "per sc"
laws on drunk drivers could not be created and delivered to selected audiences or even the general public.

Minimum Drinking Age
Description

Minimum drinking age laws establish the age at which a person may purchase or possess alcoholic
beverages. From the repeal of Prohibition until the 1970s, the legal age was 21 in most, but not all States. After
the 26th Amendment to the U.S. Constitution was passed in 1971, many States lowered the legal age to 18. An
increase in alcohol-related traffic accidents among young adults led many States to adopt higher drinking ages.
There has been, especially in the last decade, variation in legal drinking ages among adjoining States. This led
Congress to enact a federal statue, 98 Stat. 435, P.L. 98-363, §6(a) (codified as 23 U.S.C. §158 (West Supp.
1985)), which requires all States to adopt 21 years as their minimum drinking age by October 1, 1986, or lose
five percent of their funding for projects covered by the Federal Aid Highway Act.

Assessment and Commentary

EfTect on Alcohol-Related Accidents. The legal drinking age is one of the most studied issues in the field
of highway safety. It is also one of the most widely reviewed in literature surveys. This project will not add to
this growing body of literature, except to note that the highway safety value of these laws has never been
established unequivocally. As soon as one study is published showing a positive effect, another study emerges
refuting that study and all previous studies that found a positive effect.

After examining this literature, this project has concluded that minimum drinking age laws generally tend to
reduce the risk of an alcohol-related accident, but that the amount of the reduction is unknown and probably
related to a host of demographic, economic, cultural, and other variables. It also seems likely that if all States
adopt the same minimum age, then its effects would be enhanced by eliminating so-called "bloody borders" that
exist between States that do not have identical drinking age laws.

Effect on the Public. For the most pan, minimum drinking age laws have been accepted by the public, and
the public appears to support a uniform national age. However, there are some exceptions. A number of State
legislatures and public officials oppose a national standard as an infringement of States' rights, oppose an age of
21, or both.

Effect on the Legal System. There appear to be no serious problems for the justice system that have been
created by minimum drinking age laws, except for the difficulties in agreeing on what the age should be. There
are, however, several legal constraints that should be considered.
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Any minimum drinking age is a form of prohibition and therefore difficult to enforce. The vast majority of
underage persons have used alcohol, and a considerable number use it regularly. The extent of noncompliance
and the limited resources available for enforcement generally limit law enforcement agencies to taking action
against aggravated violations. These include incidents such as establishments regularly selling alcoholic
beverages to underage customers, "house parties" and similar gatherings attended by large numbers of underage
persons, and flagrant public violations such as possessing open containers in vehicles.

Effect on Raising Public Awareness. There is no reason why raising the drinking age would, in itself,
promote the general public's knowledge about highway safety. It has, however, increased discourse about the
role of persons under 21 years of age in alcohol-related accidents and may have raised awareness of the drunk
driving problem posed by persons in this age group.

The main informational problem is the communication of accurate information about the law, including its
rationale and expected effects. A strong justification will have to be provided to counterbalance perceived
losses in freedom among persons under 21 years of age. and among others, such as tavern owners, who will be

-affected by it.

Improved Evidentiary Aids and Procedures
Description

A number of devices nnd procedures have been proposed for improving the quality and efficiency of drunk
driving arrests and gather ig more persuasive evidence for use at trial. Three aids involving technology were

considered in this project. They arc:

Preservation of breath specimens, in which a set of procedures is followed for the handling,
storage, and preservation of breath specimens from the time of testing to die time the drunk driving

prosecution is concluded;

6 Video taping of a suspect’ behavior, in which a driver under anest for drunk driving is asked to
perform a series of physical sobriety tests, and his or her performance of those tests is video taped
for use at trial for the purpose of demonstrating impairment by alcohol; and

<> Preliminary breath testing, in which a police officer uses a portable device called a preliminary
breath tester (PBT) to determine vh ihcr a suspect should be arrested for drunk driving. In most
preliminary breath testing proccdu. ;. the testing officer already has probable cause to believe the
driver is under the influence and uses the PBT to venfy his or her belief. However, another
proposed use of the PBT is to establish probable cause in "marginal” eases of driver impairment,
or to determine alcohol involvement in accidents and moving traffic violations. (For example.
Neb. Rev. Stat.. {39-669.08(3X1984) and N.Y. Veh. & Traf. Law, 8§1193a (McKinney Supp.
1984-85)) appear to authorize the testing of all traffic violators.)

Two other technological procedures were not specifically addressed but have been proposed and evaluated
in other contexts. They are:

Passive, or "noncoopcrativc” breath testers (NCBTSs). in which a police officer places a device,
resembling a wand, flashlight, or wnstwatch, near a driver. The device—which exists on an
experimental basis, but is not in general use—determines whether the driver’s expelled breath
contains alcohol or. possibly, how much alcohol the driver’s breath contains; and

Roadside testing of suspected offenders, in which evidentiary tests are administered at a porta' te
facility, such as a van. rather than at a fixed location, such as a police station.
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Assessment and Commentary

Effect on Alcohol-Related Accidents. Used properly, these technological evidentiary and detection
devices and techniques should promote more accurate identification of persons who arc drunk drivers. They
should therefore enhance deterrence of the general driving public and help reduce recidivism.

Specifically, horizontal ga/c nystagmus. PBTs. and video taping increase the probability that drivers
suspected of driving while drunk will be arrested and found guilty. Roadside testing (such as is done with the
PBT) tends to reduce the amount of time a police officer spends transporting suspects to a police stauon or other
testing facility and increases the officer's efficiency. Furthermore, the highly visible use of some devices (for
example, vans used for roadside testing, or PBTs used in connection with selective enforcement programs)
creates an additional deterrent effect on the general driving public.

The preservation of breath specimens docs not by itself reduce drunk driving. However, it reduces the
likelihood of unsuccessful prosecutions that may result from failing to establish at trial a chain of custody for the
blood alcohol evidence, or withholding potentially exculpatory evidence from the defense. In this indirect way.
it supports deterrence of specific individual defendants and reduces recidivism,

The "noncoopcrative breath tester” (NCBT) has been proposed for use in connection with sobriety
checkpoints, post-accident mvesugauons. and routine traffic law enforcement to idenufy impaired drivers who
arc able to mask the physical signs of their alcohol impairment. These devices, if used, would be expected to
promote general deterrence.

Currently, no evaluation is known to have been conducted with respect to these devices' effect on drunk
driving. However, studies in several jurisdictions (for example. MacDonald and Wagner (1981)) have found
that police officers regard PBTs as highly useful in deciding whether to arrest a stopped driver. These studies
also suggest that the use of PBTs may increase the number of drunk drivers with lower blood alcohol levels
(especially in the range o f.10 to .15 percent) who arc arrested.

Effect on the Public. It is possible that the public would consider video taping and PBTs too intrusive,
although there is no data to support this. At this time, however, it is doubtful whether either device is
sufficiently well understood to be a major concern to the general public. It appears likely that only their gross
misuse would provoke any kind of adverse public reaction.

Public reaction to the ‘noncoopcrative breath tester* (NCBT). however, may not be as accepting. The
device could provoke a strong and adverse reaction, especially if it is used on a w ‘e scale, for example, after
every traffic stop.

Vans used for roadside testing are often marked with identifying signs (such as "DW1 Testing Van*‘) and
anti-drunk driving logos designed to capture public attention. Therefore, roadside testing vans can be a means
of increasing public awareness of enforcement efforts.

Prcservauon of breath specimens has little or no effect on the public because it re-civcs little publicity
outside the criminal justice system and is connected with legal issues about which the public is not generally
aware.

Effect on the Legal System. All evidentiary aids and procedures are connected with arccst and trial and
therefore must comply with protections accorded by the U.S. Constitution Specific provisions of the U.S.
Constitution include:

¢ The Fourth Amendment's prohibition against unreasonable searches and seizures.

¢ The Fifth Amendment's privilege against self-mcnminauon; and

¢ The Fifth and Fourteenth Amendments requirement of due process of law.

In addition, procedures involving testing for alcohol impairment must be consistent with Slate law.
especially implied consent statute*.
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Effect on Raiding Public Awareness. Preservation of breath specimens will have no significant effect on
heightening the public's awareness of this procedure’ contribution to more effective drunk driving enforcement.
However, many of the other evidentiary aids—video taping of suspected offenders, roadside testing. PBTs. and
especially NCBTs—are newsworthy and can be expected to generate publicity. This, in turn, should increase
the public's perception that drunk driving laws arc being more efficiently enforced and that the opportunity for a
drunk driver to avoid conviction is lessened.

Required Chemical Testing of
Dnv%rs Involveglq fn An %ccnl%ent
Description

Alcohol is involved in a disproportionately high number of personal injury and fatal traffic accidents.
Those accidents have received much closer attention in recent years. Consequently, the prosecution and
conviction of drinking drivers responsible for serious accidents has become more common. Still, many
prosecuting attorneys and traffic safety officials arc not satisfied with the frequency of prosecution anil
convicuon of drivers at fault in these accidents. As a result, it has been proposed that all drivers involved in
accidents be tested, whether or not there is probable cause to believe that a particular person drove while under
the influence of alcohol.

One difficulty in proving a person guilty of aggravated drunk driving offenses (manslaughter, vehicular
homicide, and the like) is the problem of establishing the driver's mental state, which may have a bearing on
demonstrating recklessness or gross negligence. These arc typical elements that must be proved in this type of
offense. In that regard, establishing the driver's intoxication is very important. Chemical test evidence is vita!
in proving these elements.

However, obtaining a sample of breath or blood from the driver can present problems. Problems typically
arise if the driver was unconscious, transported to a hospital after the accident, or was mindful of the
consequences of potential test results and therefore refused to submit to a test.

In most States, the implied consent law governs testing for alcohol content in connccuon with aggravated
drunk driving offenses. One weakness of implied consent statutes in these cases is that 3 driver may refuse to
submit to a test and instead nsk a license suspension. In addition, some States' implied cmscnt laws, as wnttcn.
prohibit the withdrawal of blood from an unconscious driver because he or she was not given the opportunity to
refuse the test before it was administered.

In certain States, the threat of a license suspension under the implied consent law is not the only means of
obtaining a specimen from a dnvcr suspected of a drunk driving offense. Some implied consent statutes give a
police officer the power to require a dnver to submit to a test, provided the officer has probable cause to believe
the driver was intoxicated (and. in some States, has obtained a warrant or court order authorizing the testing).
The officer s power to conduct forcible tests is. however, limited by the constitutional requirement (described in
Brtuhaupi v. Abram. 352 U.S. 432 (1957)) that the officer avoid using excessive force to obtain the specimen.

Laws in some countries, most notably Britain's Rcud Safety Act. authorize police officers to test all drivers
involved in traffic accidents and even drivers stopped for suspected traffic offenses. A number of t S.
jurisdictions have enxted laws authorizing prcancst screening tests for all drivers involved in accidents These
include, for example. lowa Code Ann . §321B.3 (West 1985). Minn. Stat. Ann . §169.123 (West Supp. 1985).
and N.C Gen. Stat.. §20*16.3(aKIHb)(1983). Some of those laws do not require probable cause on the officer s

pan as a condition of testing

Assessment and Commentary

Effect on AlcohnbKrlatrd Accidents. The principal rationale for universal tesung of drivers involved in
accidents is to prosecute more effectively those whose alcohol impaired driving causes traffic accidents. To the
extent that test results strengthen the prosecution's case for conviction, and increase the penalties imposed on
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drivers who are at fault and ultimately found guilty, universal testing would increase specific deterrence—that
is. punished drivers will be less likely to commit another offense.

However, the effect of universal testing as a deterrent to the general public is probably uncertain, at best. It
is reasonable to assume that the trial and conviction of a person charged with a serious drunk driving offense
likely would generate publicity that could increase public awareness. Universal testing would have an
additional subsidiary benefit. It would provide additional statistical data for researchers. Information obtained
as a result of this testing could be used to reveal more information about the drunk driving problem and the

offenders.

Effect on the Public. Public sympathies currently lie with the victims of fatal traffic accidents, rather than
with drivers suspected of being at fault. A universal testing program in connection with fatal accidents, or even
all accidents, would affect a far smaller segment of the driving public than certain other drunk driving laws such
as sobriety checkpoints. They may, therefore, be expected to arouse considerably less public opposition. For
this and othcrrcasons. public and legislative support for universal testing of drivers involved in accidents would
likely be high.

Effect on the Legal System. Statutes requiring the testing of all drivers involved in automobile accidents
could be expected to increase the number of prosecutions for aggravated offenses related to drunk driving and
the number of convictions for those offenses. Still, the number of these cases is expected to be relatively small
compared to other criminal prosecutions and. therefore, the increases in the prosecution’s and court's workload
(if any) and the jail population would probably not place a significant additional burden on the justice system.

Effect on Raising Public Awareness. Statutes requiring all drivers involved in accidents to be tested
raises constitutional and statutory issues that arc more readily understood by judges, attorneys, and police
officers than members of the public. If publicized, the statute probably would not have a great impact on drivers
in general, since the differences between the present and proposed practices arc more subtle and the number of
people to be affected is small.

Drivers prone to be involved in accidents, especially the more "streetwise" ones, might be more aware of
their legal rights and obligations (especially since police officers arc required to advise them of the
consequences of submitung to and refusing tests). If a statute calling for universal testing is enacted, it can be
expected that police officers and prosecuting attorneys, in particular, will quickly lcam of the testing
requirement and apply it as soon after its effective date as possible.

Administrative S.um,mir.y Suspension of the
Driver's License

Description

Until recently, the "traditional” method of taking license action against a drunk driver was to impose a
license suspension after the driver was convcted of drunk driving. However, in many instances, months or
even years elapsed from the time of the of.ensc until the time the suspension occurred. To ensure that the
sanction of license suspension occurs more swiftly after the offense, "administrative summary suspension” of a
drunk driver's license has been proposed.

Administrative summary suspension statutes typically require the arresting police officer to seize the license
of a driver who either refuses an evidentiary chemical test for aicohol or “fails" it (has a blood alcohol at or
above the legal standard of intoxication). The arresting police department issues the driver a receipt and
forwards the seized license to the State driver licensing agency. The receipt serves as a temporary license until
the driver licensing agency has taken final action.

The administrauve license suspension procedure operates independently from the criminal charge for drunk
driving. Therefore, it is possible for a dnver to receive an administrative suspension in connection with an
incident for which he or she was not convicted of drunk driving. In some States, license suspension is imposed
by the driver licensing agency only. In other States, the drunk driving laws call for mandatory suspension of a
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license upon conviction of the criminal drunk driving charge, but provide that any suspension period already
imposed by the driver licensing agency is deducted from the court imposed penally.

Assessment and Commentary

Effect on Alcohol-Related Accidents. Deterrence theory suggests that administrative summary suspension
would, by decreasing the time lapsing between the offense and the punishment, increase specific deterrence. In
effect, it would tend to discourage punished offenders from committing the same offense again. This, in turn,
would more quickly incapacitate the offender and, provided the offender complied with his or her suspension,
have some effect on the number of drunk driving accidents likely to occur. The practical effect of
administrative summary suspension on deterring the general public and reducing the frequency with which they
drive is less clear. The amount of deterrence depends on how much drivers fear loss of their license and how
well the administrative suspension procedure is publicized.

Effect on the Public. Many citizens may not fully understand the concept of administrative summary
suspension. However, the fact that a license is seized at the time of arrest would have an impact on the public.
Immediate license seizure can be publicized as another means of "getting tough" on drunk drivers, and a means
of taking license suspension cases out of the hands of judges. For these reasons it may be expected to receive

public support.

Most of the opposition to administrative summary suspension has come from elements of the organized
defense bar on the grounds that the concept provides punishment before trial and is therefore unfair. Their
objections probably represent a minority view in terms of public opinion, but appear to be very influential

within some State legislatures.

Effect on the Legal System. A driver’s license has been classified by the U.S. Supreme Court as an
"important interest” protected by the Due Process Clause. Therefore, it cannot be revoked or suspended without
a hearing. The Due Process Clause raises two questions: (1) whether a license suspension can occur before a
hearing; and (2) whether it can occur after a hearing but before trial on the drunk driving charge.

The creation of an administrative summary suspension procedure tends to have several effects on the legal
system. The driver licensing system’s workload—both hearings and paperwork—will increase. In a few States,
it has been reported that driver licensing system personnel have not kept pace with their increased workload.
However, this situation appears to be the exception and not the rule. Since the administrative suspension may
go into effect before the trial, defendants charged with drunk driving will probably be more inclined to plead
guilty and will be less likely to seek a delay of the trial.

Effect on Raising Public Awareness. Administrative summary suspension is very understandable to
personnel within the justice system. However, as pointed out earlier, the concept is not as well understood by
the general public. It is possible that an administrative system, properly publicized, will create among some
members of the public an additional motivation no' to drive after drinking.

Restriction or Elimination of Charge Reduction
Description

Restricting or eliminating the ability to reduce charges narrows a prosecutor's authority to substitute for a
drunk driving charge some lesser, non-alcohol related offense, dismiss the charge, or not file a drunk driving
charge in the first place. The rationale of restricting the prosecutor's charging discretion is that charge
reduction, or diversion from the traffic law system at an early stage of a criminal prosecution, prevents the risk
of an individual drunk driving event from being fully assessed. It also eliminates many options for appropriate
actions by die justice system to reduce future risk. Further, failure to charge an offender with a drunk driving
offense may prevent the system from accurately identifying the risk the individual presents if he or she should
commit asubsequent offense, because the original charge reduction will most likely result in there being no

record of the first offense in the offender’s driving record.
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Stale legislation, most of it enacted during the last several years, has placed a number of restrictions on the
prosecutor's ability to reduce or dismiss charges. Some States have effectively limited, or at least restricted, the
prosecutor’s authority to plea bargain.

The least stringent statutes require the prosecutor to make a public disclosure of the reasons for making a
plea bargain to reduce a charge to an offense less serious than drunk driving. A few States expressly require
court approval for plea bargains in drunk driving cases. Finally, a number of States by statute flatly forbid plea
bargaining when the defendant's blood alcohol level is at or above a given level (usually the legal standard of
intoxication) if the evidence supports a drunk driving conviction. (Some State statutes forbid a trial judge to
accept a plea to a lesser offense in these cases.)

Even in States that prohibit charge reductions, a prosecuting attorney conceivably could avoid the letter
(though not the intent) of charge reduction statutes by failing to charge the defendant in the first place.
However, a few States' statutes require the prosecution to bring an initial charge of drunk driving when the
evidence (principally the chemical lest result) indicates that such a charge would be appropriate. In other States,
where the traffic citation issued by the police officer serves as the charging instrument, the prosecutor may not
have the option of deciding whether to charge.

A number of States restrict charge reduction by requiring the adjudication of drunk driving cases. Under
the most common mandatory adjudication statute, a judge may not divert a drunk driving offender under either a
statutory or nonstatutory program. A few Slates also forbid a judge to engage in certain delaying techniques,
such as continuing the action for an extended period of time or postponing sentencing while the defendant
participates in a treatment program similar to diversion.

Finally, a number of States allow a defendant to participate in a diversion program or enter a guilty plea to a
lesser offense only on the condition that the defendant receive a license suspension and participate in alcohol
education and treatment. Many of those laws provide that a defendant who is charged with drunk driving a
second time after participating in such a program must be charged as a second offender.

Assessment and Commentary

Effect on Alcohol-Related Accidents. Eliminating or restricting charge reduction impacts on two major
factors believed to be related to reducing drunk driving.

The first of these is, as indicated above, accurate risk identification. Limiting charge reduction enhances
"risk identification” by removing the opportunity for a "high risk” offender (such as a person with an alcohol
problem) to hide in a labyrinth of charges and convictions for offenses that arc unrelated to those involving
alcohol. Without the ability of identifying repeat offenders, proper action cannot be taken by the justice system
to reduce risk, because the person will not be identified through subsequent and successive convictions.

The second factor impacting on drunk driving that is helped by curbing charge reduction is the assurance
that the full range of sanctions authorized by law—including jail, license action, fines, and mandatory alcohol
education and treatment—is available for use by the sentencing judge.

Effect on the Public. Although no data is known to exist on the subject, it is probable that limits on charge
reduction would be, in today's climate, strongly supported by the public. In most States that have laws
eliminating or restricting charge reduction, the only known strong opposition has come from the defense bar.
However, other potential sources of opposition include judges faced with increased trial dockets, individual
prosecuting attorneys who would lose some of their authority regarding the handling of these cases, and police
officers, whose documentation of arrests would become more extensive in light of the possibility that every
drunk driving case could go to trial.

Effect on the Legal System. A major reason behind prosecutorial policies favoring large scale charge
reduction or diversion is the need, actual or perceived, to reduce the prosecution's and the courts' traffic
caseload. The caseload problem is exacerbated by the need for more time consuming processing (for example,
jury trials) of cases and could reach crisis proportions if some accommodation is not made to relieve it. It is
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aggravated in some jurisdictions by the lack of funds or personnel required to handle the court's caseload or by
obsolete management systems (such as manual record keeping). In some instances, plea bargaining has resulted
from a perception that the penalties for a given offense arc excessive or not sufficiently flexible to accommodate
all offenders. However, during the last few years, public opinion has tended to favor harsher treatment of drunk
drivers.

Effect on Raising Public Awareness, A statute or policy that eliminates or restricts charge reduction is
likely to generate significant news media attention. It is reasonable to assume that the driving public, and
particularly prior drunk driving offenders, will take cognizance of it and grasp its significance as a threat to their
ability to conceal successive drunk driving offenses.

It will also strongly affect the quality of information available to justice system personnel to identify
persons who are likely to commit drunk driving offenses. The degree to which that information is effectively
communicated to these personnel will be dependent upon existing information system and communications
capabilities, such as a State's driver records system.

Reduction qr Elimination.of Judicial Discretion in
%entencmg Ewst %)Wen ers

Description

Limiting judges’ discretion in sentencing is usually accomplished by a statute. These laws narrow
traditional judicial discretion to select from a broad range of ease dispositions involving persons convicted of
first offense or subsequent offenses of drunk driving. They restrict a judge's freedom to select both the type and
severity of sanctions by statutorily requiring the court to impose mandatory minimum sanctions, forbidding
sentencing judges to use certain sanctioning techniques (such as suspending or probating certain offenders), or
both. In many jurisdictions, statutes limiting judicial discretion have been coupled with laws directed at plea
negotiation.

The major mandatory sanctions imposed on drunk drivers include license action, fines, and confinement to
jail. Many States' drunk driving laws also provide for other sanctions, especially community service, restitution
to victims, and alcohol evaluation and treatment.

All States provide for the potential suspension or revocation of the driver’s license of a person convicted of
first-offense drank driving. Slate laws vary, however, with respect to the length of the suspension (minimum
suspension and allowable range of suspension), and whether the revocation or suspension is mandatory.
Likewise, all Suites provide for the potential imposition of fines and costs on convicted drank drivers. As in the
ease of license action, there is variation among Suites with respect to minimum fines and the range of allowable
fines. Finally, a number of States have legislated mandatory minimum jail sentences.

However, very few States have laws that do not contain "loopholes" for avoiding mandatory sentences. For
example, a restricted driver’s license is available in most States for permuting driving in circumstances where
the inability to drive would impose a severe hardship on the convicted drank driver or others. "Mandatory" jail
sentences can be avoided in some Slates through laws allowing the judge to suspend die jail sentence if jail
would constitute a risk to the driver's physical or mental well being. In other States, the judpc is allowed to
substitute community service for jail as a sentence. Thus, even when "mandatory” sentences a.c prescribed, the
actual sentence a convicted first offender receives often depends, to a greater or lesser extent, on the decision of
the sentencing judge.

Studies indicate that the most cffccuvc drunk driving sanctions are certain, severe, and swift Eliminating
or reducing judicial discretion specifically addresses the first two of these elements. Those favoring mandatory
sentences argue that judges have imposed sentences less severe than the law allows as well as less severe dun
warranted by the gravity of the offense. They further contend that the lenient sentencing has. in turn, diluted the

potenual deterrent effect of drunk driving laws.
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Assessment and Commentary

Effect on Alcohol-Related Accidents. The effect of mandatory sentences on the alcohol-related traffic
accident problem is largely unknown, It is known that actions against the driver's license can have a positive
effect on both general deterrence and recidivism.

On the other hand, the jail sanction has not been adequately evaluated, and the evaluations that have been
conducted have been inconclusive. The lack of evaluation has been the result of the infrequency with which
first offenders have actually gone to jail. This infrequency is caused by "loopholes" in the mandatory
sentencing laws that permit the "mandatory" jail sentence to be avoided, and the reluctance of judges to send
offenders to jail (despite having the legal authority—and sometimes even the obligation—to do so), or both.

More rccenuy, however, for a variety of reasons, this picture has changed and several careful evaluations
have recently been initiated. These evaluations are important to this assessment, because it is die jail sanction
that is most often at issue in discussions of judicial discretion in drunk driving sentencing. Some new data
offers potential evidence that strong sanctions, widely applied, can reduce alcohol-related accidents, at least
among drivers who have received the sanctions.

Effect on the Public. Public awareness of the jail sanction appears high. In Hennepin County, Minnesota,
61 percent of all respondents to a telephone interview, and 59 percent of respondents who drank more than once
a week were aware of the sentencing policy. In Davidson County, Tennessee, which includes Nashville,
awareness of mandatory jail reported in a questionnaire survey was 50 percent of all respondents and 79 percent
of respondents who drank more than once a week.

Effect on the Legal System. Several studies have investigated the effect of mandatory jail on the justice
system's operation. For example, research in the States of Washington, Tennessee, and Arizona has found that
failures to appear in court increased, findings of guilty decreased, diversions and charge reductions increased,
jury trials increased, pleas of "not guilty" increased, and more time was spent on drunk driving cases by
prosecutors and judges. By contrast, the Hennepin County study reported none of these negative effects. That
study also found that no great overcrowding of die jail occurred as a result of the new policy.

Effect on Raising Public Awareness. Mandatory jail laws have generated much news media attention
wherever they have been used. This appears to stem primarily from their impact on the jails, which have
created some highly newsworthy methods for coping with overcrowding—for example, establishing "tent cities"
or housing prisoners on weekends in school gymnasiums. In addition, a large portion of the general public fears
being placed in jail. For example, reports (which were not accurate) to the effect that the 1982 amendments to
California's drunk driving law required the jailing of all offenders attracted a great deal of news media and
public attention. Aside from that attention, however, the mandatory jail sanction would have no effect in itself
on increasing the public’s awareness about the dangers of drunk driving.

Server Liability for Alcohol-Related Accidents
Description

"Server liability" means the imposition of civil liability on certain servers who provide alcohol to
intoxicated or underage individuals. Specifically, the server (that term includes both commercial establishments
and social hosts) is civilly liable to those who suffer injury or other harm as the result of the intoxicated or
underage person's irresponsible use of alcohol. Thus, servers providing alcohol to drivers who later harm
themselves and others in alcohol-related accidents can be required to pay damages to the accident victims.

Commercial establishments are civilly liable in a majonty of States. In most of those States, their liability
is based on a statute. Those statutes are generally called "dram shop™ laws because they were first introduced
over a hundred years ago to make tavern owners financially responsible for supporting the families of customers
who were "habitual drunkards." After Prohibition, the laws were used in suits against commercial
establishments that served persons who later became involved in automobile accidents. The typical dram shop
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law imposes civil liability for damages caused by die establishment's providing alcohol to "visibly intoxicated"
or underage customers.

The second legal basis for a commercial establishment's liability is the common law. The New Jersey
Supreme Coun was the first to hold that liability could be imposed on a tavern under common law negligence
without the necessity for an explicit dram shop law (Rapapor v. Nichols. 31 NJ. 188 156 A.2d 1(1959)). A
growing number of State courts—some of which created a civil cause of action on the basis of existing laws
forbidding taverns to serve minors or intoxicated persons—have since imposed com non law liability on
establishments.

To provide eligibility to recover damages under a dram shop law, an injured pmy must show the following:

He or she was a member of the class of persons entitled to recover damajes. (For example, in
some States, an intoxicated driver who is injured may recover. In other Sntes, he or she may
not.);

The server provided alcohol to a "visibly intoxicated" or underage person (in the care of a typical
dram shop law) or failed to exercise reasonable care with respect to serving alcohol (in the case of
a common law action against the server); and

The server's providing alcohol caused the harm that the injured party suffered. Nm only must
consumption of alcohol have been a cause of the injury, but that particular server s actions also
must have been a cause.

Dram shop laws vary from Slate to State. The variables include who may recover, how much time the
victim has to file a suit after being injured, how much money he or she may recover, and whether solvent
defendants must pay their insolvent codefcndants' share of the damage award.

Assessment and Commentary

Effect on Alcohol-Related Accidents. No published research is known that evaluates the effect of server
liability laws on alcohol-related motor vehicle accidents. However, the laws clearly seek a general deterrent
effect through the threat of a financial judgment against a server, rather than jail or loss of the driver's license
suffered by the drunk driver.

There is evidence from roadside surveys of drivers that many drinking drivers have been served their
alcohol in commercial establishments. Persons who drink in these establishments are the individuals who server
liability laws seek to keep from drinking excessively and then driving. There is also evidence that this group
may be heavier drinkers than arc other groups of drivers. Research shows that heavy drinkers (including
alcoholics and "problem drinkers™) arc greatly ovcneprcscnied in serious traffic accidents. There is also at least
anecdotal evidence that large judgments have occurred in many recent server liability cases and that commercial
servers arc much concerned about this "trend." Recently, servers have increasingly taken steps to reduce their
exposure to lawsuits by undergoing training to recognize and deal with persons who have drunk too much to
drive safely. A study reported in the October 1983 issue of American Psychologist, however, disputes the
ability of persons to estimate the sobriety of individuals and thereby challenges the basis for imposing liability
under dram shop laws.

Nevertheless, server liability appears to offer some aspects of a successful strategy that will deter the
general public from drinking and driving, although it could be argued dial the requirement for quick imposition
of punishment is not met. Further, while there is no guarantee that denial of access to alcohol in some settings
would prevent access in alternative settings, one would expect at least some fraction of heavier drinkers and j
larger fraction of moderate drinkers to be thwarted in some instances by the imposition of server liability.

ElTect on the Public. No publicly available published reports arc known that contain scientific surveys of
public attitudes on server liability. However, responses to legislation (existing and proposed) reported in the
news media have been predictable— the groups dirccdy affected by the financial liability have strongly opposed

the laws.
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Dram shop laws have generally been opposed by commercial servers, on the grounds that the costs of legal
defense and liability insurance have become prohibitive. Social host laws have been opposed by the general
public, especially those who fear being financially ruined by a lawsuit resulting from their entertaining of others.

On the other hand, dram shop liability enjoys strong support from the organized bar in many Slates,
because it provides drunk driving accident victims with a means of recovering damages. Both dram shop and
social host liability laws are supported by anti-drunk driving groups, who see more responsible serving practices
as a way to help eliminate drunk driving.

Effect on the Legal System, The effects of server liability on commercial establishments and social hosts
will be dealt with in State legislatures, as indicated above. In some States, legislatures will deal with server
liability as part of a larger issue posed by increasing liability awards and insurance costs. Since server liability
is civil in nature, enforcement is carried out by victims of alcohol-related accidents, not by the police. Thus, any
increase in activity in relation to server liability will not increase the workloads of law enforcement agencies.
Currently, server liability actions arc not so numerous that the courts have become "clogged" with them. The
court systems' problems in handling these eases, such as delay, arc common to all civil actions.

There are no significant constitutional constraints that apply to dram shop and social host liability laws.
State legislatures generally have the power to create or abolish civil causes of action, and State courts likewise
have the power—subject to legislative checks on them—to create common law causes of action.

ElTect on Raising Public Awareness. Both dram shop and social host laws wi'.l most certainly receive
wide attention in the news media. Court decisions holding social hosts liable gained wide attention in the press.
Civil liability leads to large judgments which arc inherently newsworthy, especially in light of widespread
concern over the cost of liability insurance.

The publicity generated by individual actions against servers is reinforced by the larger debate over
whether, and to what extent, liability should be imposed. Supporters and opponents of server liability have
already directed substantial efforts toward influencing State legislatures, and have participated actively in public
relations efforts. Therefore, those who wish legislatures to adopt server liability—especially social host
liability —must also be prepared to participate effectively in a major public relations effort.

Admissibility of Evidence of Alcohol Impairment
y ina E|ve|l éase P

Description

Passengers and other persons who arc injured in alcohol-related accidents often file civil actions to recover
damages from die drunk driver, However, the evidence gathered by State authorities for use in prosecuting the
drinking dnver is not admissible in civil cases filed by private citizens. Persons injured in drunk driving
accidents (including the drinking drivers themselves) sometimes file suit against the manufacturers of the
automobiles in which they were traveling at the lime of the accident, as wcil as against the governmental bodies
responsible for building and maintaining the roads which they used.

In some instances, plaintiffs are at least partially the cause of the accidents that led to their injuries.
However, judges and juries in civil rases do not have an opportunity to take into account the driver’s impairment
as reflected in the evidence gathered in conjunction with a drunk driving prosecution of the dnver when
determining liability or the amount of damages.

It has been proposed that certain evidence gathered by the State to prosecute a drunk driver be permitted to
be introduced in civil proceedings if it tended to show that the dnver contributed to his of her injuries, and those
of the passengers, by being impaired by alcohol or drugs at the lime of the accident. It is also highly likely that,
if it were permitted by the rules of evidence or an appropriate law then evidence of impairment would also be
introduced by counsel representing victims killed or injured as the result of an alcohol-tclatcd or drug-related
accident.
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The purpose of permitting evidence of impairment to be used in civil cases is to prove that driver
impairment—the inability to control a vehicle or take proper action in the event of a driving emergency—was a
cause of the accident. The evidence permitted to be offered would consist of chemical analysis of the driver’s
breath, blood, or other body fluids, as well as other qualitative evidence of the driver's impairment.

Assessment and Commentary

Effect on Alcohol-Related Accidents. It is unlikely that permitting the introduction in a civil proceeding
of evidence of the driver's impairment that has been gathered by die State in a drunk driving prosecution would
have a significant deterrent effect on the general driving public. Studies conducted in other contexts suggest
that most drivers discount the possibility of their being involved in an accident. In fact, public perception
regarding the likelihood of accidents has been one reason for historically low seat belt use rates in the absence
of mandatory belt use laws. Not only does the public perceive that a traffic accident "cant happen to me,” but it
is unaware of or may not fully understand the rather abstract legal concepts of contributory and comparative
negligence, which are the basis of this proposal. Therefore, the admissibility of evidence of alcohol impairment
derived in a drunk driving prosecution cannot be expected to have a major impact on alcohol-related accidents.

EfTect on the Public, This proposal, if adopted, may increase the probability that an impaired driver who is
sued by the victims of an accident would be found liable. Given today's climate, the jury may choose to
"punish" the driver for his or her conduct and award an even larger amount of damages.

This proposal would, however, have a less certain effect on actions in which the impaired driver is claiming
to be a victim. Although the public is currently unsympathetic toward drunk drivers, it is also unsympathetic
toward such "deep pockets" as automobile manufacturers. State transportation departments, and county road
commissions, "Hard" cases in which a drinking driver's family is denied damages on account of the driver's
alcohol impairment may not be accepted by the media and elements of the public. In addition, juries are likely
to award damages to drivers who bring law suits although they were impaired by alcohol or drugs, and also their
passengers, on the basis of sympathy.

In the legislatures and within the legal profession, this proposal can be expected to touch off sharp debate,
especially between the plaintiffs and defense bar.

Effect on the Legal System. The U.S. Constitution places no significant restrictions tc admitting in a civil
proceeding evidence of alcohol impairment that has been obtained for the purpose of p osecuting a drunk
driving offense. In some States, narrowly drafted implied consent laws may bar the use of test results in a civil
case, if the tests were taken in connection with a possible prosecution for an alcohol-related traffic offense.
However, neither rules of evidence, court decisions interpreting those rules, nor a perception within the legal
community that the introduction of impairment evidence is improper, pose insurmountable legal obstacles.

In a civil case, evidence of a driver's alcohol impairment should be used to prove who caused the injury. Its
purpose is not to vilify an individual or unduly prejudice the jury against a party to the action. It is directed at
the issue of causation, not fault.

However, trial attorneys, as well as many judges, take the position that raising the issue of the driver’s
impairment often* works to inflame the jury's prejudices against drunk drivers in general. In their view-, the
potential abuse overrides its value in identifying the driver's conduct as the proximate cause of the injuries.
Therefore, counsel seeking to have evidence of impairment introduced at trial must carefully lay a foundation,
showing that alcohol or drugs affect driving ability and cause certain driving errors to occur, and that the driver
commuted an error that an impaired person typically would commit. Lay ing this foundation requires counsel to
educate the judge and jury about the specific effects of alcohol or drugs on driving. Italso requires some degree
of technical knowledge on the part of the attorney and llie selection of credible experts capable of educating the

jury.

Proving that a driver’s impairment, not defects in the vehicle or roadway, caused an accident to occur is
different from, and more difficult than, proving that driver's guilt of drunk driving. The elements of a drunk
driving offense arc not complex. They basically entail proving that the defendant was operating a vehicle and
met the criteria necessary to fall within the statutory definition of "intoxicated " They do not include legal
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concepts related to "causation" (such as assumption of the risk, proximate cause, and contributory negligence),
and do not make allowances for the possibility that a given driver was, at the time of his or her arrest, posing no
immediate threat to other drivers, Establishing that a driver’s impairment caused an accident requires more than
proof that his or her blood alcohol content was above the legal standard of intoxication. It requires showing that
specific aspects of the driver's ability to operate a vehicle were probably impaired at die time of the accident,
and that a sober, alert driver probably would have reacted to the events preceding the accident differendy, and
thus would have avoided the accident.

Effect on Raising Public Awareness, As stated earlier, admitting in civil cases evidence diat v/as derived
in the course of a drunk driving prosecution and that relates to the driver's alcohol or drug impairment will not
result in the general public's heightened awareness about the consequences of being prosecuted for drunk
driving. Rather, most awareness about the significance of this cvidcniiary matter will remain within the legal
and forensic communities, State legislatures concerned with liability qt stions, and courts or legislative bodies
concerned with developing rules of evidence.

ffe ith Enh P for
EPRIALE OlEnse ith En o aQeed. henatgs for
Restricted License

Description

Research indicates that the revocation or suspension of a convicted drunk driver’s license is the most
effective means of reducing the likelihood that the driver will commit another drunk driving offense. However,
the effectiveness of license action is diminished by the fact that many offenders continue to drive after their
licenses have been suspended or revoked. - id that many offenders granted restricted licenses (to and from work,
for example) ignore those restrictions. M. / of these drivers compound die problem of driving with revoked,
suspended, or restricted licenses by conli  mg to drive after drinking. One factor leading to this illegal driving
(and sometimes drunk driving) behavior is the driver's perception that he or she will not be caught and. c/en if
caught, will not receive a substantial punishment.

This chapter discusses remedying the problem of driving while revoked, suspended, or restricted by
defining that conduct as a separate offense with enhanced penalties, These penalties include:

Criminal penalties comparable in severity to those for drunk driving itself; and

Mandatory administrative penalties—specifically an additional term of license revocation or
suspension.

The rationale of these penalties is as follows: If the driver operated a vehicle after drinking, the prosecutor
has the option of charging him or her for drunk driving, driving with a revoked, suspended, or restricted license,
oi both. Given those options, the prosecutor can choose the most effective strategy for prosecution. In many
instances, it will be easier to prosecute the driver on the charge of driving on a revoked, suspended, or restricted
license because there are fewer elements to prove. Conviction on that charge will nonetheless cany penalties
severe enough to have a specific deterrent and incapacitative effect similar to those for drunk driving.

A number of Slates have, in the course of amending thcir drunk driving laws, provided for more severe
penalties for driving while revoked or suspended, if the cause of the suspension was a drunk driving conviction.
Those laws typically call for a mandatory minimum jail term, ranging from several days to a month or more, as
well as an extension of the revocation or suspension term.

This proposal is broader than those laws. It would apply the enhanced penalties to persons whose licenses
were revoked, suspended, or restricted for any reason (such as accumulation of violation points or failure to
meet financial responsibility requirements). However, it is anticipated that die principal person affected by this
type of law will be those who received license action as the result of a drunk driving conviction or an implied
consent refusal.
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Assessment and Commentary

EfTect on Alcohol-Related Accidents. To the extent that convicted drunk driving offenders fear additional
penalties such as jail, perceive their risk of being caught as high, and take the severity of punishment into
account when deciding whether to drive, the proposed additional penalties will increase deterrence among them,
and thus tend to reduce the risk that additional alcohol-related accidents will occur. The extent to which the
proposed new law is publicized will also determine its deterrent effect on prior offenders. It may also be
expected to have a similar effect on those who have not been convicted of drunk driving.

Effect on the Public. The public presently endorses strong action against those they perceive as the "hard
core" drunk drivers. Therefore, they can be expected to support more severe sanctions against those who drive
in spite of alcohol-related suspensions. However, public support may be weaker in the case of those suspended
for other reasons. In many States, failing to respond to a citation for a moving offense results in the automatic
imposition of a license suspension until the matter is resolved. The public and the news media may consider
severe, mandatory penalties inappropriate for that class of suspended driver.

Effect on the Legal System. One effect that could be expected from enhanced penalties for these
offenders is that the prosecution of some repeat offenders would be made easier. The prosecuting attorney
could choose to charge llie driver with that offense since it is easier to prove, but he or she may decide instead to
use it as a lever to negotiate guilty pleas to either offense ("drunk driving" or "driving while revoked,
suspended, or restricted") by agreeing not to charge the other offense in exchange. Anecdotal evidence suggests
that this type of plea agreement often occurs when a driver is charged with drunk driving as well as one or more
collateral charges (most often driving while suspended or refusing to take a test).

Another expected effect would be that more drivers would have their licenses revoked or suspended and for
longer periods of lime. This could either decrease the number of chronic alcohol traffic offenders who drive (if
the suspended drivers comply with the license action) or increase the number of illegal drivers (if individuals
continue to drive after receiving the enhanced sanctions). Those that continue to violate the law will probably
eventually be sentenced tojail. In some jurisdictions, those familiar with the criminal justice system report that
many "hard core" violators repeatedly violate both the drunk driving and driver licensing laws and arc
eventually sentenced and jailed on a "revolving door" basis.

In some instances, it may be more convenient for a prosecuting attorney to charge a defendant with driving
while revoked or suspended. However, it may be more appropriate, in light of a driver's chronic drinking
driving behavior, to charge with a second or subsequent drunk driving offense. These drivers pose such a risk to
others 'hat the more stringent penalties that can be imposed on multiple offenders arc needed to deter and
incapacitate.

Effect on Raising Public Awareness. It is expected that drivers sentenced for drunk driving will have the
consequence of future drunk driving offenses explained to them at the time of sentencing. A warning about
driving while still under suspension could be provided at the same time. If the legislation providing for
enhanced penalties for driving while suspended is newly enacted, it probably will be publicized by the news
media to the general driving population.

Implementing these kinds of enhanced penalties will require close cooperation among trial courts, driver
licensing officials, and law enforcement agencies. Police officers must know the license status of the drivers
they stop. In addition, driver licensing personnel must receive conviction abstracts from courts on a prompt and
regular basis. Ifcooperation does not already exist, then bottlenecks may be created within the system,

Summary of Conclusions and Recommendations

This monograph has examined a number of sanctions and enforcement techniques designed to reduce the
incidence of traffic accidents caused by alcohol-impaired drivers. Findings from the scienufic literature as well
as the judgment and experience of justice system personnel and of researchers and practitioners from other
disciplines were used in assessing these sanctions and enforcement techniques. An attempt was made to
synthesize all information made available during the course of the project It was used to formulate a balanced,
methodical assessment of the overall impact of each sanction and enforcement technique on highway safety, the
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public, the legal system, and the impact in raising the public's awareness of drunk driving issues. The project's
major conclusions and recommendations arc summarized below:

Sobriety Checkpoints. This approach is a promising tactic for deterring potential drunk drivers
in die short term.

<@ "Per Se" Laws. "Per se” laws can support the deterrence of drunk driving and arc believed to
have a generally positive effect on highway safety. They can also prove the effectiveness and
efficiency of the processing of drunk driving cases through die justice system. The adoption of
"per se" laws should be supported. A blood alcohol limit of .10 percent weight/volume should be
established for such laws. Chemical tests used in evidence should be taken within one hour of the
stop or arrest.

Minimum Drinking Age. Despite numerous evaluations in a variety of settings, the highway
safely impact of minimum drinking age laws remains unknown. Nevertheless, there is reason to
believe that the overall effect of these laws is beneficial. State laws establishing a minimum
drinking age of 21 years should be adopted. However, each State's law should require that the
drinking age law be evaluated periodically.

Server Liability for Alcohol-Related Accidents. Laws and court decisions imposing civil
liability for servers can limit the availability of alcohol to potential drunk drivers and therefore
should have a positive effect on highway safety. A civil cause of action should exist against
persons—including social hosts—who serve alcohol to visibly intoxicated persons or persons who
are under the minimum legal age for consuming alcoholic beverages. Support should be provided
to enact State "dram shop" legislation, oppose efforts to eliminate or limit common laws server
liability, and create a cause of action against providers of drugs.

Admissibility of Evidence of Alcohol Impairment in a Civil Case. Relevant evidence of a
driver's impairment by alcohol or drugs should be admissible in a civil case arising out of a traffic
accident. "Relevant" evidence means evidence tending to establish that the driver's impairment
was a proximate cause of the accident. The mere fact that a driver’s blood alcohol content was at
or above the legal standard of intoxication does not by itself meet the standard of relevance.
Rclr *it evidence includes chemical tests carried out for purposes other than establishing
imp .irmcnt under State implied consent laws. For example, it would include postmortem
examinations of deceased drivers. Legislation should be supported to specifically provide that the
results of those tests be admissible.

Reduction or Elimination of Judicial Discretion in Sentencing First Offenders. Mandatory jail
sentences represent a viable approach toward multiple offenders, since those individuals present
such an established threat to traffic safety. Mandatory minimum jail terms for nultiplc offenders
should be supported, and they should be complemented with other punitive and rehabilitative
sanctions. However, the project is not convinced that mandatory minimum jail terms for first
offenders will have a highway safety effect large enough to justify the cost involved.
Nevertheless, it does support ihe adoption of sanctioning policies by trial judges, which would
establish sentencing criteria based on Uv first offender's blood alcohol level, past driving record,
and "aggravating" circumstances such as accident involvement. Any additional sanctions, above
the mandatory minimums, should be based on information about the specific offender, which
should be provided in a presentence report available to the trial judge at the lime of sentencing.

® Restriction or Elimination of Charge Reduction. Redaction of drunk driving charges to non-
alcohol convictions, and the dismissal of charges under diversion or earned charge reduction
programs, have an adverse effect on highway safety. Those practices result in the drunk dnver
receiving inappropriate sanctions and the lack of a driving record that would identify the nsk that
driver poses should he or she be rcarrested. Therefore, plea negouauons that result in convicuon
of lesser, non-alcohol, charges arc inappropriate. However, it must be recognized that plea
negouation has a legitimate function in the disposition of some drunk driving charges, such as
when there is insufficient evidence of guilt, the plea negotiation woulJ not change the defendant's
sentence, or the plea negotiation is necessary to obtain the testimony of a material witness. Even
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in those instances when a reduced charge is appropriate, the reasons for the plea negotiation should
be placed on the record, and the alcohol involvement noted on the driver’s record.

Improved Evidentiary Aids and Procedures. A number of devices and procedures exist or have
been proposed to improve the quality and efficiency of drunk driving arrests and to gather more
persuasive evidence to use at trial. Those that the project found particularly useful in drunk
driving cases include: (1) preservation of chemical test specimens to allow the defense to
reanalyze them. (2) the adoption of calibration requirements to ensure accurate test results, and (3)
legislation requiring police officers to advise drivers of their right to a second, independent
analysis. Video taping of arrested drivers' behavior, and the use of ga  nystagmus to determine
impairment, can likewise be beneficial in obtaining drunk driving convictions and should be used.
However, in using video raping, particular care must be taken to ensure fairness. The use of
preliminary breath testers is also supported by the project, although it must be remembered that the
cost effectiveness of those devices has not yet been demonstrated. Therefore, they should be used
only when the testing officer has probable cause to believe that the driver is under the influence of
alcohol.

Required Chemical Testing of Drivers Involved in An Accident. Current statutes add to the
difficulty of proving guilt of aggravated drunk driving offenses such as manslaughter. State
implied consent laws should therefore be amended, when necessary, to provide that a police
officer may require a driver involved in a fatal accident to submit to a chemical test for
intoxication if the officer has reasonable grounds to believe the driver was under the influence.
Existing State laws should be amended, when necessary, to allow a police officer to test the driver,
even if the driver objects to being tested, if the officer can satisfy all constitutional requirements
relating to probable cause and a warrant, and uses only a reasonable amount of force to obtain the
specimen.

Adminls'rative Summary Suspension of the Driver's License. A growing number of States
have replaced the "traditional” practice of postconviction license suspension with an administrative
system which results in swifter punishment for drunk drivers. This concept merits support,
provided appropriate measures arc taken to ensure due process of law and that the procedures in
fact result in swift punishment for the guilty. To that end the following procedures arc
recommended:

1. Immediate license seizure after a test refusal or failure.

2. Issuance of a temporary receipt valid only until the administrative hearing process is
completed;

3. Steps to discourage delaying the administrative process;
4. Enhanced penalties for subsequent test refusals or failures; and
5. Provisions for limited licenses in eases of true hardship,

Separate Offense With Enhanced Penalties for Driving With A Revoked, Suspended, or
Restricted License. Convicted drunk drivers who conunuc to drive and. in many instances, drink
and drive represent a major hazard to traffic safety. In many instances, cunent penalties for
driving while under suspension arc not severe enough to discourage suspended drivers. Therefore
statutes should be enacted that will provide enhanced penalties for persons who drive in spite of an
alcohol-related I cense suspension. The penalties should include a minimum fine and jail term
comparable to those imposed for the first offense of drunk driving. There should also be an
additional license suspension, equal to that imposed for the first offense of drunk driving. In
addiuon, convictions for driving while the license is suspended or revoked should be considered as
an aggravaung factor in dctcrminine the sentence to be imposed if die offender is later convicted
of this same offense, drunk driving, or arnxher serious traffic offense

29



30 AMERICAN BAR ASSOCIATION

Other Approaches and Programs. A number of other approaches and programs merit
consideration as a means of addressing the drun. driving problem. They include:

A continuing program of training and education to increase understanding of the
nature of the drunk driving problem, and to promote awareness of actions being
undertaken to reduce the magnitude of the problem;

<r Evaluation of programs—including legislation—aimed at drunk driving;

Using interstate driver records systems, such as the Driver License Compact and the
National Driver Register, to identify license applicants whose licenses have been
revoked, suspended, or restricted in other Slates;

Establishing a drug recognition experts program under which police officers arc
trained to administer a scries of behavioral tests that identify impairment by drugs;

< The preparation of prescntence investigation reports for all drivers convicted of
drunk driving to ensure that the most appropriate combination of sanctions is
imposed:

The adoption of "open container” laws prohibiting the possession or consumption of
alcoholic beverages in the passenger area of motor vehicles; and

The adoption of State laws and regulations requiring medical insurers and health
maintenance organizations to cover treatment for alcohol and drug dependency.

An cxaminauon of the literature on drinking driving and consideration of the views of persons who deal
with or arc otherwise concerned with the problem, make apparent the inherent limitations of legal system
approaches in reducing the incidence of alcohol-related traific accidents. Claims that increased enforcement
and tougher laws alone will have a significant impact on the problem must be viewed with skepticism. It must
be remembered that all sanctions and enforcement techniques have limitations imposed by our system of laws
and other practical considerations. In some cases certain measures arc not feasible because of limitations in
system resources and limitations in the willingness of the public to support the measures. However, the
measures contained in this Report do hold the potential of having a positive effect on highway safety and will
also improve the operation and fairness of the justice system's dealing with the problem.

Nevertheless, total reliance should not be placed on the justice system as a means of dealing with drunk
driving Other approaches, including the use of advanced technology and public mformauon and education,
should be employed to support and enhance legal approaches. Further, improvements in oilier components of
the highway transportation system, including motor vehicles and the highway environment, should continue to
be sought with increased vigor. A combination of sanctions and enforcement technique properly applied in
conjunction with these improvements is the best hope for decreasing the overall traffic accident risk and that
part of the risk caused by alcohol-impaired drivers.
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Deficiencies in Enforcement, Judicial,
and Treatment Programs Related to
Repeat Offender Drunk Driversl

National Transportation Safety Board

Bureau of Safety Programs
Washington, D.C.

ABSTRACT

The Report presents the findings and recommendations of the National Transportation
Safely Board's study on "repeat offender” drunk drivers. It is organized in the chronological
order of events which could be encountered by a drunk driver being processed through the
several systems. A variety of weaknesses in the law enforcement, judicial, and treatment
systems which contribute to the persistence of the repeat offender problem arc documented,
and steps arc recommended to be taken by states, judicial training organizations, the Veterans
Administration, and the National Highway Traffic Safely Administration to enhance the
effectiveness of the enforcement, judicial, and treatment practices in reducing recidivism.

Methodology

The Safely Board began this Safety Study in September 1983. It is based on a literature search, research,
and accident investigations conducted by the Safety Board's Atlanta. Chicago. Denver, Fort Worth. Los
Angeles, and Kansas City field offices.

NTSB investigators reviewed State alcohol education and treatment systems in 10 States.2 Local
enforcement systems3 and local judicial systems4 were probed in selected counties and four cities within these
S' es. In addition, the statewide enforcement system for two of these States5 and the State judicial system in
one State6 were reviewed.

L Thi* article presents highlights from a National Transportation Safety Board Safety Study. The information contained in
this article complements that presented in the preceding paper. "Drunk Driving Laws A Enforcement: An Assessment of
Effectiveness."

2 California. Colorado. Georgia, Illinois, Kansas. Missouri. North Carolina, Utah. Washington, and West Virginia.

3 Adams County. Colorado; Hermosa Beach. Los Angeles, and Manhattan Beach. California; Gwinnett County. Georgia;
Kanawha County. West Virginia; Kansas City. Missouri; King County, Washington; Raleigh. North Carolina; and Salt Lake
City, Utah.

4 Dupage County. Illinois. Gwinnett County, Georgia; Johnson County, Kansas; Kanawha County, West Virginia; Kansas
City, Missouri; King County, Washington; Los Angeles, California; Raleigh, North Carolina, and Salt Lake City, Utah.

5 llinois and Kansas.

6 colorado.
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Thirtyeight of |h* accidents investigated by the Board involved known repeat offender* Five other
accident* involved m , it one driver with a history of ak(vhol of drug ahusc, and eigfu more involved juvenile
dnvcert with no documented history of drunk driving TVsc investigations provided information to determine
the probable cautet of ihe accident'. as well at lo develop a profile o h drunk driver, hated on in depth
eipicntion of previous driving while ininucated (DW/|)' arrest*. convictions, runl sentences The Board alio
interviewed accident witnesses, family members. police officers, attorneys, and judges in the conduct of ihesr

investigations

Finally, ihe Safety Board interviewed 40 convicted drunk drivers with previous alcohol related convKtioni.
seeking their views no what events might have heen handled dilferenily at the un»e of the* firu encounter with
an alcohol-related offense lo influence their behavior and perhaps prevent additional offences Hie interviews
were conducted while offendeis were in treatment, on prchaocn, in jail, or after the ventence was completed

First Stop or Arrest (or Driving While Intoxicated
Detection

Many highway safety eipciit agree that many drunk drivers persist in their behaviof because they believe
there is a low risk of arrest and penally In a rccciw nationwide telephone survey, between one quarter and one
third of those interviewed who drink alcohol saul they kbeve that the chances of being caught and punished foe
drinking and driving are not great cm*ugh to tlclcr them Irom driving alter drinking too much 1 Even though
DW]| arrrcts nationwide have msreused steadily (from 561.000 hi 1% >to more than 1.VX1.000m IVMI),f the
probability ol anect remains relatively low, with estimates ranging between | m 200"* drunk drivers to | in

2.000"

In an attempt to increase Ifv real risk of detection and arrest, and drivers' pcrtqqjna ol that risk, the Safety
Board recommended on .September (). HUH. that die (inventors of the States, and the Mayor of the District of

Columbia

Implementa miien awareness am! cmten drunk dnver reporting program such as the IRejv'ri Every
Prunl Driver Immediately HI PPH program® now usedby Colorado, Shu viand. Nebraska. Utah, and
Washington (Chits //. Priority Ailionl (11-B2 *5]

RI 1)1)1 programs provide direct assistance to law enforcement efforts to detect ami apprehend drunk
drivers With the aid of the motoring public who rc|«nft drivers who ar to be driving white mtoiKitcd. the
detection capabilities of police have been e>pandcd ami tix* deterrent effect ol 1)W| enforcement programs has
been imira>ed Since the Safely Board made these recommendation*, 12 Slates have adopted such programs
As of June |. IX4. 52 States had established some type of citircn reporting program  Thirteen States that keep
rrcords of calls received, report receiving 61.05.5 citi/rn calls, resulting m 15.147 (nnixh with motorists, and
leadmgio 10,120 DW I -uresis (hi 51 of the loni.tctv}

The International Asms, latirm of f*hicfs of Police and the Njunn.il Safety Council maintain systems of
gathering information and disseminating it lo both state and lical law enforcement agencies Therefore, the

* Avanriy of irons to used in l«»s sontcmwg tlruiking ir»l striving. «mh ts Moving while inlosntloJ' 11>W][), Moving
while «totine! mipt.iol <)WAII. slmmy; iinilrr Uie inllurrsr |[)U1). and other« The dniir* txi% thfsr urmi arc
bated peimardv on the le*et i*f hk«»l ak>>sa «i>n%enuao<in (fIAt

trm. wnr uie several Recausc ihe Ime doiimtmns tie nxt (xioixni in the tifOrii «( this re*»*a aml bn ihe stke ol

ompllmy this stu deérEpott uvsonJy&WL i L
Ciwzsen sot ngle. 'Stfriv Owi tpurvu fm t)W| I nfanemrnt," Ntumal Highway Tralb* Safety Administration,

il
Szflohngv‘dpe Owrman. Presirfrnoai <wnrsissmn «a's>UrieI Dming, Siaiemeni Behae ihe Suhrnnun<tiee nn AlstUmlisni
and Drug AKm. SercMr Ownrmiue iwt | %5 «ru| H Auguo § |va2
*0 A Rciiel. MT Sharp, m | Wt) rltu/, Pndltfnluyld Anrti While | Hdt<t; HrsLi 1W Influence id Atsidad.* fimnuvl
tMSimdtei tm AltpK 4{ 1975k p 1> o i
HF fbukensiem. TIfn* yof I a* Iiifimmseni I'riHnh'ies. M.J/r* in/Vrcv-fivk'i'O 1IVIhi,p 11

ai Jtr nme id the otf<p»e  Sx«e Siaie me only <

PEPEAI OrrENDEiItS

NaiMmal Iran,f.wtatH>n .Safely Urn'll rKommended lhai ihe Inicmauonal Aiwciaiton ot tTvwfi of A)llc« m4
lhe Nauonal Salmy Couikil

Ct'llahoraif n*J anal fm il jviasim’ g <.*§ DDIftp* ? A»*‘”O”ﬁ
AnionH/142 3k aiiiiiiv T o' M t'tiird SIain a4 lotal (ommuiin IC I, meiliy

In an lo O tumint whai m<*e could be done 10 <nutate ihe >iik o( deiecllon and Ihe dnmb dnver*a
[enc|H»n (d the mb o( deuebnn, Ihe Safely Board undenuub a nudy o<drunk <kivm| dclcnence meaaum and
ailn”ied* re[»>non April I1, W 11 One mayor ftndinf waa ihai aobtKiy checkpomu had the pmenual lobe an
elfeciive meant 10 achieve theae goah Ounnf a 1971 aohrieiy checkpornicampatgn in Melbourne, Auaualu,
<i|nrftctm decrtavei in nilhtilme faial and injury crathei involvin| diiven with Illefal blood akohol
concemriiiooi were aitamed In ibe United Suiei, Delawaie ie|»icd a M% drop In alcohol itlaled injury
auidem, during an K If? month peiavl fmm Deccmbee 4, 194?.m Auyvd Ik, 1941 when inbrtcly (beckpomu
were in u<e 1V eludy found that cobticiy cVck[*un» currently are in uce ne under comdemon mla rnty one
lunadKInm and in ai lean five foreign counuiei The Boanftuwly concluded ihai robneiy i heckpoint] ihouM
he an iniedial pan of a Stale’] cnmprehemlve aknhol and highway tafciy pvngram Oi April ?], 19M, ihe
Hoard ictommcnded lo the (iovemnri uf twenty State] and thiee Tcrnauiev that they

lo Mime vie i>/ jnheirlr rVik/vvvn on npniojic uoJ conifnwag M in by lhe oppr,vf-rure to/*lfmrol

dgennei un.fer you luudicltoo at jwr/ of a (Omprthtotirt flriwng B'hife loloutaiyj tofont*w-I

pr?ﬁram fh/ie cherljvunn thoafd be coiu/urted MfOfilmt lorare/urdprnr/dnret andirminianonaf
mirdi IC 1jiill, rnofiiy Afiioollll HI 11)

f.m oaruge local fow tnfoncmtat ngenciei *nhfn your Stan in miinuie totality ckrclpmm on a
unilnrhaiil fCVdii Il, Printtry Alliool I11did ?)

In addition, in order lo provide all Slaiev an.1 localioev wnh current infmmalinn no lhe elfeciivenet] ol
wihcieiy checlpomic and rahei pmenual cooniermeavuiet, lie Hoard recommended that ihe Nammal Highway
Tiaffu Safely Adminitnalion evaluate then effcclivenccv  (Safely Recommendation U k4 2Sk At of
SefgemVr |, 19S4,sobnety (Vckpoinic were in uie by uime (avVeagcenc irvin appooimnely IASuiev

Drivers Stopped While Intoxicated But Not Arreiled

A study conducted recently hy the Southern California Research Institute on a new itan«lardi/esJ field
sobriety test haitery remfnrted earlier Uud»ct whKh showesJ the in*curacy of psychomntne tphysHal) tests in
detecting drivers at legally tntosicaiing binod alcohol levels.'1Prior to training on the new ten haitery, the
officers studied arrested only 6" 21 of stopped drivers who hail nAC levels greater thin 0 HU A new test,
sailed ‘llon/itnul (il/e Nystagmus , however. COukl signifKjnily increase the probability of iletesting lower
BAC levels inthe field Van K Tharp of the Soothern Cabfornu Kcsearsh Institute ik scribes the trst

Ih i namel refert to a jerking ofthe eyes at they detune to ihe oJe Ihe jetkmg ha* a ilow and afan
ph>ve. with the fail phjxe being *nthedim turnofthe gate Iheeye*if V)tffl ofalliruUviduali mil
th>’w hantcnial gate nyitagmm if they move to the lateral ettrrmei offtv'm 45 to 65 degrees,
measured from the renter of the nose However, after a perusn hiH eonsumed alcohol, the onset of the
gate nystagmus occurs at a murk miller angle, depending upon the Nood alcohol concentration
IHACk lhe relatiomhip between the angle ofonset ofhoettontnl gate nystagmus an*l ihe BAC it so

prerise thit a properly trained police officer can /simile a driver's RAD at rr\)dsiJe mihm t 002
perientif chemical ten readings '¢

* Wer> \|>>J Dei/rrefye >1thuuA I)r,n*i 1k* P<Uif$oe*xiyi V. kp%*t a%J AJm.uoirvti»et ue\u Mewxdtmttu
1. Abstl 1, 1914

* Van . Mutellin# 11.#ni. and Herbrrj Mmkovii/, *1 «tpie>t f»<td Irumg id $iiwluJnea SoNiety Ten

Banay.* '*|hrLH)m%at*§t a*ven.vr Ass.vutium fev Fﬂ Jaie. v |

Van* Durp, |ee/€ fr>«U|nnai o= « Knst*cHle Viraeiy T#m*, |»4W1Ae**n*| mAlioM thMPnwaug. v] 1. No
1. DCT A AUKm HrvushO'mn  frhfuwy lull
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kkewnfvd only one Suit. Florida. wnh « judicial education program directed specilkally >1traffic count Il li
the Safety Boardi « * ihai ihr Suirt and judicial and pniletivmal nrgant/auons wiihin lhe Suirt should give
(train atirnoon lo the provision of akohol mined ami IIWI adjudication training (or juJgci. including die
handling o( ihr more ddIxuli repeal offender catct, tince in manjr cvuiu DWI catea mate up a laiff am)

iren-mg pvuonof dir duete<

In addmui lo ihe programs in individual Suiet. lheie ait uammg ratotinei available lo jud|ei on a
natnauj ham Ihe Nainmal ludKiilCofkge offers an mienuvt week lon( tcminar onakohol and drugs which
addressra die handling o( tuhtunct ahoien m dtr judicial lyticm, Irum inmal identification through relciiil.
monitoring. an] lotkmup llowtter. dm workthop hat been anended by only 600 Judget lo ilaie.

The AmrtKan Acailemy nl Judicial rducaimn (Acaikmy). in conjunction wiihlhe NirTSA, hat developed
amodel infix law adjudxation tumculum (or uie by judget and judicial educaiott The cunKulum includei
uammg m akohd pharmacology, liwi malt and trouncing, habitual, tutpended. and revoked offendere.
uaflx cut information and proof requirement*, and other legal and technical luuei related lo ualfic law
adjudication According lo thr NIITSA and d r Academy. J.050 Jwfgct in abuul 45 JuntdKUont bad received

training in thil cunxulvm between 1USOand 19ST

In order lo reach a larger number of judget. the Nil ISA it developing a self taught home tiudy courte on
DWI adjudication for both judget and proveuintt Il it hoped Ihai IIm mill enable judget who art now bound
by urne and retrance continimt lu receive tome uammg In addition, ii bopet lo pcepare a hen t book whxh
can terve at a reference tool for judget during ihr cuuiie of a DWI uul There ineaturct alu>will help in
addrrtt dir problemt cauted by Ihe high rale of lurnovrr among jodgrt who bear uaffic c1© « Contuain’t
rnipovd by ihe tel tchrdule of ouiude training courier are avoided by the home nudy rppeoaeh, and
fiinidxtxini will be able In avend ctpendmg major reunite! on judget who might be on die bench foronly a

thnrt ome before moving on in ocher lypctof cavt

The NMISA alto hat provided iwo forint i4 tupjaui uiadderct |hc rrviunc problemt which Suirt face in
providing DWI edited training in Judgci The full mvolvet a lexhim at attisiante gram lo die Academy which
enables linorganue and admmMier uammg prograim in ihe Suiet and in unkir the traffic law adjudication
Cuerxulum to a particular States lawc and prncedurtt The tecond mvolvet providing federal highway safety
fundt lo (mance judicial ndm anon pnoramtal ihe Suu kvrland uipay lor i/jinmg tuch at lhilolfered hy lhe
Ktuonal Jud* i*I College llc/wever, while helpful, ihit tuppoci will nm loully alkvitie die problemt faced by
dd Si*let inattunng adequaie uammg for iheir palget

One Cokuwlo judge imecviewrd hy Safely Board invftngjiort uid, "Il vrvtt very Imle purjxvv lo have
rffcxiive polite agrnnet, naming protrsmt for law cnfnuemeni jvrumnel, effective peofulion. and port
kljudx ainey pnxfnet if judKialnffKtrtdnnia orateitiandix arc unable locflft lively deal with either rre uial
m#jxu trial maiurt. due lo lack of yjdnul education * The Salely Hoard agrees Judget hold key powers in Ihe
comple vnetwork of priuavt and lytumt who imrract wnh drunk ilnvrrt  Then willmgnrii and ahihly to play
a temngly toncirutlivr role in Ihai neiwork n crucial lo lhe enure tyciemt ckgiee of tuccett in leducmg lhe
nomhrr of drunk dnvrrt who ipjuar before them over aod over again The Safely llcvard believe* a grader
crmmumrni of Slav trvnunrt ki making /admit uammg on DWI mjncfv avadaNe in many mure judget. and
a grearer commnmeni by ibr judicial cuganiraikuvt in promoting the value of tuch uammg lo theif membert,
would ivixtuct wficijnuat imprntemenr m thr ttcxm aoverall handling of ihrw cavt

Sanctions
DN*filon/Sup«rvi«ion Proyromi
U m«9| ftWntol rdtM e«*.« «* urftuncrti *e Mvt*iiuicd It* tiniM mdcicd
MrtUuftt f>W! olICrtVi. M If< ol ilwF»slleruv* | «* ctamplf. in Kjtf>vai. New M fiKn. and

f>rlon, progrant uvd mi[fvkme> Mitilltfd *di%c»v»nT. and air by lhe offender before If* liul In

REPEAT OfFENDERS

Him,ut. on ihe other band, they are called 'tuperviiion* (or 'court tupeivuion’), and are complied by
olfrndera who pkad guilty and a i fevtupemitmn.

Tlv iiv of diverimnAuperviuon programi it not universally regankd ai an cfTecuve meant of rtdackng
akohol reined offentet Thev pnigrimi are aiuacuve lo the judicial tystcm betauie they are a meant of
handling ibe increasing numhert of alcohol related iralfic offentea outside the alrewly overloaded court iyam,
Il it true alto Ibai ihvcrnon/iuprrviiion prugiamt can be one meant lo promote paitxipalion by alcohol
ollcnderi inakohol education ct ireaunem progiamt. a deniable goal On Ihe other hand, they are often uied
lo tupplint ceiuin punitive unctioni which are known lo have al lean a temporary effect in reducing
tuhtequeni cmihet by alcohol ofltndtrt. Furthcrmoce, ibete program! can reaull in majoc dittoruona la
individual and coHetlitr recordt on alcohof relaied trafTic violaliont and conviclioni. time all or put of lhe
judicial proceu may he bypatted The particular wayi in which divenion/turervition propami are loucued
ami bimmitiered an ihui Impurtanl in iheir overall effect! on uaffic aafety

For ctampk. in Illinoia (at in mou Suiet with iheie programt), upcrvluon n tuppoted io be availabW
only io fuel-lime DWI offender! Under tuperviiion. Ilhnou DWI olfcndenan lypcally required to compteic
a 'DWI Kbool*. peihapt a period of community acrvke. and have no moving violation! for M lean one year.
The following civ. however. It an trample of an mappropruic uie of Ihe lllinoit tuperviiion program

On September 4. |9g), ahoul 1} TOam . a Chevrolet aedan wat uaveling eatibound on I-5S near Fun
Avenue in Chicago, when ihe driver drove ocuo lhe left ihoukkr and hit and killed a pedesinin sundmg in from
of her ditabled car. The Chevroki driver left the accident acene, tailed Ihe eipreasway, and tupped wheat hia

vrhicle became diuhled Hit RAC watieaied at0.17%. Al liesaliof Ihli Im aod run accident, die dnvern r
charged wnh DWI and reckkct homicide.

Safely Roard invemgauon of hit paevioui dnvmg record dnekvted Ihal, tince 1973. he had been arrentd
for DWI ai Iran three limet, twice more for driving with an open liquor container, tia limes for speeding, and
once each for oburucimg police, idempong lo etude police, and improper pasimg. The mew aevtrt tancuoahe
had rncrived for theie offenvt wat 12 dayi m pail am) one year't probation (vnvxed lo ihii twice); hit Una

ranged from SI5 (for one of ihe tpeedmg cnnviciiont) in S110 (foe one of Ihe DWI convKUcntl Mu letnae
had been revoked twice foe DWI offcntes

In Scpiembcer 19«7, be had been arretted (or DWI and speeding, hit BAC level wat leised ai 0.221%. The
judge ai hit uul seven membhi laarr knew of ihe BACk>el ami knew of ai least two of the mans previouj DWI
litem and tonviciiont Ncvenhektt. when ihe mm lequened peimitunn lo auend an alcohol vuuntM
puigram under ihe Illinoit cowl tupciviuon program, in Ivu of a punnive uxuon. the judge grimed Ihe

rrquftl Three months later, while still in the lurcrvuion program, he was involved in the Chicago pedesutm
killmgdescribed above.

Al one lime, ihe Illinois supervision program did not require Ihal DWI innti or convictions appear on lha
records of those who compkied tuperviiion programs Since January I, 19M. lllinoit law hat required Uat
tulvrvii*vn lor DWI nffcnvs he recorded on Ibe driver I*env abstract that it available 10 all law enforeamew
and julxial agencva Alibtxigb vveral Jiacet recently have amended Ibeif laws inihia way, In inme Stales u la
inll uue ihai DWI charges are dismissed when a dlvenion/auperviiun peognan It coenpleud. and no record of
lhe DWI arersi n retained on the driven DMV record When thit happent, u it eaay loe an ofTcrtdo ks be
knetied repeatedly for DWI and treated tvtey lime at a fun offender

Futl lime DW]| offenders who apply for ihe Ksnut diversion program art referred » an akohol
rrhtbtliiaiion program for an evaluation, on ihe beau of which ibe offender la granted or denied divwnaoa If
denied, the offender'! rate conunuca through iba court tjtum If accaptrd for adiversion pregram. ibr of Teadar
tignv an agieeinenl with ibr protecuior't office, which la uanlmmed to the Dover liccnae Division. The
Divitaun codes ihe oflender t driver record u mow that b* or the hat rnirred a divmion program, ty Sum
law. ibe nIfrndrr it ibrieafier tonink red |1 having a DWI conviction, if he or the Il again arreaaed for DWI, ha
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or the will not he eligible for diversion If convicted of Ihi« subsequent charge, the offender mult be sentenced
«a « rrprat offender

In August 19*1. Oregon enacted legislation which included « diversion program option for DWI offenders
who have not. wiitun ten years, been arrested for a DWI offense, been in a diversion program, been convicted of
a felony resulting from the operation ol a motor vehicle, and have no reportable accident associated with the
current charge Such an offender may agree with the court to be evaluated by an alcohol and drug evaluation
specialist and to participate in an education and/or treatment program Successful completion of the program
and compliance with other conditions of the diversion agreement result in the charge of DWI being dismissed.
However, an entry is made on the driving record and U maintained there for ten year*. From the beginning of
this new program on November |. IVRI.toJune 10. I19K2, 5,550 Oregonians chose the diversion option—80 to

90% of the eligible first offenders.2L

Itosier die program, a firu offender it evaluated ami determined to be either a social or a problem drinker.
Thn is accomplished through a aeries of standa/di/cd tests, elimination of the offender's criminal and driving
histories, consideration of the BAC level and police report al the time of arrest, and a structured interview with
the individual Those classified as social drinkers are referred to a level | program, which is primarily alcohol
education, surh as shon film/lecture programs Those classified as having more severe drinking problems aie
referred to a level Il program, which includes therapeutically oriented education (group or individual},
residential or outpatient therapy. Antabuse, or various combinations ol these Certainly diversion programs
whnh uy to match appropriate levels of treatment to the seriousness of the participant s alcohol abuse arc
improvements on those in which all participants are girtorrulKally sent to an alcohol education school Research
findings hy the U S Department of Transportation mdisatc that lesture oriented *DW| schools* alone do not
alfeci the hchavHv of problem drinkers ami should not be used for these persons *

DiversMwi/suprrvismn programs are no< the only, nor even the best, way lo get alcohol offenders mlo
treatment programs  Although these programs do help lo reduce court caseloads, they may produce net
reductions in benefits to uaffic safely when iheir structure permits rtpungemeni of offense records and
precludes ilic implementing of other laws which depend on the cuMencc of a conviction of DWI. Fqually
important, tl they arc structured so as to supplant the imposition of punitive unctions with known loss reduction
effectiveness, they are undesirable As the Prcsulcniial Commission on Drunk Driving noted.

Rehabilitation anJ eduration program!  thould t* provided at a supplement to other tandwnt
Education am| treatment programi ore not xubuitutri for appropriate penaltiei to be at.in *ed upon
thnie who wotaif ihe law Rather, they should be hooked upon in adjuncts lo legal andadministrative
xanrtioni, intruded to address the knowledge, attitude, and behavioral problems tluii may underlie
dnv>ng under ihr influente 1

One of the sanctions wnh known crash reduction effectiveness which it often supplanted hy
diversMin/xupervoMio programs is license suspension/revocation, iiotusscd in the following section.

Liconse Suspension/Revocation

All SO Slots ami the Distrwi ol <olumltia have statutes IM pemut driver's license muons fsus|«cnsion or
revocation) m fc impo\ed lor itrxi aml/or subsequiut ollenses  In 2b Slates, ihc*c «ku>his m ¢ mandatory. »

I" IMUi <fPi*p>an?of.'t Alo'IXO #*1 lima I'n*Wim». Prdi** #i*l Nouln ill <IKW* S»rvrd. CTuptcr wit inrgvts (a*«
1\Vai. prrparoi le» |Hr ft2>H)tfgiift [«g<«l*tivt AswmM, Ntitrsilvi /ft. U\

**Ut UIT,iW un <iNatumal Ahidud \tftty Arturn froifrti Angiat, [u?U

** fHrodrniiil Cirtiwiwttarfiuft IHurtk Mbvsn| f* ml .p 2 . . . .
Rthrbw™* Uiilrrrre* UiMfvn ‘tutprMsa’ and im**in*i» km ihr >lil(nrtM (nsfJuin an olfrras* mswu folio* m
wdn hiii||irhis twi full ditvitig |sini<|rs Ttpolli. t imjowlril Imsiov is totrunpiMhmf hy ih»
I>tm 1% Iflwifl of ihr iKffitr 11f 1f mai [l |UcV|||[IM L »hn*fti\O#lisT mii<*ijhy o*r [IMV 1n ispuair ihrif iri'H .l
Hiiwtsrr. ihr rrtmM#*n £t *ir>g #Hee*is mivesmn|<li-t #=d irijmirs ih-nllrrstri Cisuisini an ajpf*l«alien. Y'Y < Irr,
a*l. msomr t*Ms Mwnplrtr an ai»otwsl oalnnmn snlAwNraOAVM
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7* of these Slates, license actum. He mandatory (or fint snd subsequent offenses; in two, theyn natef)f
lix second snd subsequent offenses’*

There u evidence ihii persons whose licenses hive been suspended or revolted continue to drive. A 1950
California study found that, of driven with « impended or revolted licenie, isvo-thirds admitted 10 driving
despue the licente acuon.M

Deipne the tendency of many driven to continue driving with impended oe revoked licenses, COM.
highway ufety ejtperu coruider it lo be the mow cosi-effective couniermeajurt known at lhii timo for redudag
cruhei by drunk driving offenderl” A 1974 lludy In Oregon found lhal 50% of the driven whole boaweaa ha#
been luipended or revoke# luted Ihal during revocation they drove lew. and more carefully.*4 A 197*
California lludy found lhal repeal offenders whose licenses were suspended (12 months) or revoked (M
months), in addition to lhe usual fmet and/or jail terms, subsequently had 30% fewer enshea and convictioaa
(DWI. recklcis driving, speeding, hil/run. etc.) than repeat offenden who merely were fined and/or jailed.
These results persisted past Ihe espirslion of the suspension/revocation period.I Studies comparing Iks
effectiveness of license suspension with Ihal of treatment programs do not indicate that treatment is superior o
lhe less costly license tenons’4 Current thinking is Ihal DWI offenden should receive both treatment and
license action.**

The maiimum effectiveness of any general deterrence countermeasure is achieved by drivers perceiving an
unxcepubly high risk of being apprehended and a cerUiniy of hcing swiftly subjected lo a sanction seven
enough io be unacceptable In trtem ** These requirements also are true of ailcmpts lo deter motorista from
driving with a impended nr revoked license. Although n may be difficult lo devise ways lo increase a driver’s
risk of being apprehended for driving with a suspended or revoked license, there are slept that could be taken lo
increase the swiftness anti certainly of severe sanction fix this crime, once tpprrhended. One method being
tried is impoundment of lhe offender's vehicle A recent Washington law authorizes impoundment and tale at
public auction of vehicles whose drivers are caughi driving in violation nf a license suspension or revocation.
Wisconsin recently amended ils laws lo include a combination of Tine, jail Icon, and an additional sit montk
license suspension for such offenders and, for offenders who own llicir own vehicles, the court may ostler ihe
vehicle's indefinite impoundment.

Ways to Increase the effccuvcnesi of license actions as a drunk dtivtng deirrrcni should be eipiored
lutiher. Suies now can gam credit inward obtaining supplemental fcdcr.il highway safely funds is making
impmimImeni of license plates mandainry if a person whose license has been suspended or revoked lor a drunk
driving offense is caughi driving. Only one Slate has so far adopted such a provision, it is not yet known
whether il it effn Uve in increasing the dcimcnce benefits of license actions against DWI offenders.

-r'mll\ltinon,u Highway Traffic S.frly Ailminiilr.iKin. pw1 Vantlass fv 1-1- ondlAe /Vorlirc iiXiT 11S 106 4 17), lias.
Il\lflslﬁﬁ 11.|m 1 al, .futpriuirvt ffr.oroiioo fifrnt ON Ih* 1w ()/f*~Irr. California Depart mm of Motor VahrcUa.

” See Waller, op nr

w N Kaeitnfl ami I. Sprighi Ort/on Siady of Driver LItfnif 5viproii/Mi. I)irgon Dspulrocnl of Truuportalion. 1974.
filed in Waller, ry» ril

” 1F Hagen. "The | itkm yof LKensmg Coniroi. as , Couftl.nne.iuir lot Mulopl, DHI ffffeoders', /ov'nal of S*f*rj

kereo'rk. Vnl lil.pp 113 122ft97I1 Cued in Wglcr. np erl Amhsevtueni mnly. The Long Term TI.ffK S”tsy Impact
oi , Pilot Alcohol Almse Tre.imenl a. ui Alirmanva m Lie.nre Siopcn.iivnhy Duncl C. Culler Add MW. fenM

IC.lil.nnti 1Svpaunteninf Mow Vchntss. Apol 19141 found limit., lesiilli

" KF H.grnrl .1, The TrifHe Safely Imped of Akohol Ahuu Tic.Imrnl «, an Allem.livf lo Mrodriofy Lrcanaiag
Conlliil, , Art «deni Anotjm and Rit*ei%lU*n. Vol XI. pil 272-291 (1979). C L Pupkin. LK Li. JH Lmry. JR Siwwt,

ola) P p wilar. An Initial Fvalttaiutn of ibe North Carolina Alcohol and Drug t durohin traffic Schood (Tethruc*) Xaport.
Mi»l t|. Univrrtily of North Ctinlin# Highway Safaty Rcacarch Ceniff 119XJ). I'M  Sal/he»g. R Hauirr, ao C.L

Klirnl™in. 1 new* Rrrotaiion and AUohohim Treatment Program* foe Dahumat huffn Offende*t. Wuhmgtoo Su-#
IX|ufumoi of I.Krmxwig (|9t]) Ciict) «</WHIWF, rp ra

~hnnlirntialt'iiimniuiiannn Drunk (Hiving, op fit
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Tfeatmenl and Rehabilitation

T7* uncuont discuua! mi laxlargely have hcen punitive m ruiurc  SlIKc the early 19JIM. highwiy ufeiyt
cipcflt hive fotuved mcrfitmg attention on trying lo fm<t effativc wa>* lo ch.vige the behavior of ihe DWI
offender Incarceration keep* ihe DWI repeal offender off ihe tweet for a lime, t»i if hit or hex alcohol abate
problem hat not been revolved iai kail in tome cilcni). .tiai offender it likely in repeal ihe offenye tnooer or
iairr, after releatr Rven licente acoont. knovn in I* effective in reducing repeal offender** tubtequcnt
accMlenii for a rvnod of lime, are. in ihe lati anjlyvit, a tempnraiy remedy. At tome pomi afier licente
remtuuemeni tnmr, |«-ihjpt moti, prnhlem drinker* arc likely in repejt iheir olfente, unleu ihey have had

irraimem for alcohol (k|irnikncy.

Perhapt ihit will be ihe cate even with akohol irraimem  Although (nun bated referral program* hate
become qune citmmoo an,! accepted hy ihe ireaimrni community at an appropriate vmrce for identifying
pertont with aliohid problemt. 11 hat been difficult lo evaluate die effective!*** of iheie program*, either in
term* of highway ufeiy or overall wkiil henelii* One reccm attewneni of akoholitm treatment could only

conclude

There fi tome evidence t0 SUppPOrt the hypothesis thiit alcoholum treatment n cott beneficial The
benefiti of aleoholnm treatment. even if theyfall ihart of *hat m y be claimed, teemed to be in ticeis

of ihetolls ofprodding inch treatment »

However poorly we undertiand why people ahote akohol am) what In do to prevent or cure ihii so*iai ill.
there teem* io be Imk aliemaiivr ai lint ume 10 enonnuing retrarth and evaluation of uraimeni method*.

ol Lwvwvd Saitrt al. Ibe fffeciiteneu o+tfvnriciAkoK*It*m Jrtomem, tMf<« of T«kw k’|r Aimumrnt (= ifwanh
MM of Ow11'S Cowgmi)(M«ch iW It p **

VOIUMI 3. NUMBER? AtCOUOL.DRUGS M. ) DRIVING

BIBLIOGRAPHIC SECTION

ADSTRACTS

Abstracts arc presented within categories and ordered first hy category number, and
secondly by first author The abstracts are ihen numbered sequentially. I:., volume begin,
with a new series of .ibsit.it I numliers.

am m EmDMMOTO T Tmi

KWIC INDEX

In the Key-WoriMn'Come»i (KWIC) index each significant word of an English title of
translated title i* listed alphabetically. Each listing include, a portion of the title just
preceding and just following ihe key word To conduct a search for all citations on "BAC"
for example, the searcher should look for "BAC” and should also look for related terms such
as 'blood alcohol concentration™ to find all articles which are about this topic.

stimating posterior * BACdistribunonsforper 146
ifornia update: the battle against drinking d 11
dnsks and driving behavior. Perceived ns 152
isk and risk taking behaviour among young dr 12K
eliefs anti Repotted Behaviours of Dovers on 126
owledge, Alliludes, Beliefs and Reported Beha 126
the Development of < Blood Alcohol Concentrali 142
ey to understanding * blood alcohol levels C 101
(laie nystagmus and » blood alcohol, flare nys 137
Analyser Evidential Breath Alcohol Measuring KM

The number following the KWtC entry corresponds to the numlier of the citation and
abstract in the Abstracts section of Ihe issue

eraxxjooooorao””

AUTHOR INDEX

All authors of articles listed in the Abstracts section are listed in alphabetical order In this
section lhe number following the author s name corresponds lo the number of the citation in
the Abstracts section of the issue.
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AASAP MISDEMEANOR SERVICES
CASELOAD STATISTICS

CASELOAD SUMMARY m 5. 12M
New Cases Added 3995 I 3396
Screenings Ccrnplotod 2986 II 2683
Cases Closed 2804 I 2286
Case Krrmement Only / No Screening. . . . . .. 353 I 260
Bench Warrent Reassignment to ASAP . . . . . .. 389 II 617
Agency Reassignment by ASAP. . . . . . . . . .. 2227 II 3065

BFtCKGRCUNP _INVESTJIGAJTPNS/SQMEPI ING
DRINKER CLASSIFICATION SUMMARY:

Problem Drinker 1870 1 62.6% 1 1716 1 63.9%
PresuntJtlve problem Drinker. ... .. ... . . . ... ..., 83 II 2.7% : 78 II 2.9%
Non-Problem Drinker 923 II 30.9% : 704 II 26.2%
Unidentified 110 II 3.6% : 185 II 6.8%
eiAGE OF Iim& NTIW/SQV&L&J

Post-Sentence 2796 1 93.6% 1 2419 1 90.1%
“re-Sentence 102 II 3.4% : 150 II 5.5%
Deferred prosecution 31I 0.1% II 31I 0.1%
Suspended Impooition offtfitence 67 II 2.2% g 87 II 3.2%
Other. . 14 II 0.4% : 23 II 0.8%



AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

SOURCE OP REQUEST DOR BACKGROUND

m am FIGATION/SCREENING:
Anchorage Court.

Outside Anchorage Court.
Out-of-State......

Prosecution........

asm QE.casfi:

Municipality

IMS.
2551 I 85.4%
415 Il 13.8%
11 II 0.3%
41I 0.1%
5 i 0.1%
2069 1 69.2%
901 “ 30.1%
11 I 0.0%

[

15 1 0.5%

12M.

2179 1 81.2%
|

483 1 18.0%

|

9 1

|

0 1

|

12 1

0.3%
0.0%

0.4%

1728 } 64 4%
935 } 34.8%

01 0.0%
1
20 1 0.7%
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

19¢
Alcohol Information School/Education........... 8811 29.5%
Outpatient Counseling HS1 H 38.8%
Inpatient Residential Treatment............... 165I 5.6%
Alcoholics ANONYMOUS . v oo e i i i i ceeaeeans 165I 5.6%
Evaluation 634 II 21.2%
AASAP Correspondence 15 “ 0.5%
Assignment Pending Lo...... g4l 2.1%
Other 57 “ 1.9%
No Assignment ... ... . it iecaaanann 5I7f 1.9%
CASELOAD M3JITORIMS AND FOLLOW-UP ACTIVITIES;
Total Folia*-Up Reports Processed 13183
EQFcCPMPLIANCE. ACTIVITY:
Fail to Satisfy/Letter to Defendant. . . . . . 2024
Non-compliance Affidavits Prepared/.iled. . . . 2808

AASAP Court Appearnnce........cceceucn.- 261

im

I 655 1
| |
I 955 1

1
I 1711

I
1 171

[
I 666

| 12 1

111095

1 1666

|
I 2614

I 655

PAGE.O5

24 4%
35,5%
6.3%
6.3%
24 8%
0.4%
6.1%

2.2%

2.2
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AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

TOTAL CASES TERMINATED*

ASAP Completed

CLIENT CHARACTERISTICS:
Sext

Facet

Employment Statust
Employed
Unemployed

UNKNOWN - o o oo e e e e e e e e e e e e e e

1985
2143
320
341 1

2495 1
491 1

2229 1
116 1
513 |

79 |1
49 1

2034 1
780 1
172 1

11.4%

83.51
16.4%

74.6%
3.8%
17.1%
2.61

1.6%

68.1%
26.1%
5. 7%

1986
1739
412
135

2220
463

1839
135
428
182

99

1532
922
229

PAGE.O8

5.0%

82.7".
17.2%

1 68.5%

5.0%
15.9%
6.7%

3.6%

57.1%
34.3%
8.5%
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AASAP MISDEMEANOR SERVICES

CASEI-GAD STATISTICS
OIENT. CHARACTERISTICS (TKT,,

Painily Income*

*45,000 +
$40/000 - 45/000 . iiiiiii i
$35,000 - 40,000 .....iiiiiiiiiiiaaaaaa

$30,000 - 35,000

$25,000 - 30,000

$20,000 - 25,000 ..ocioiiiiiiiiaiiaaaan
$15,000 - 20,000

$10,000 - 15,000

$5,000 - 10,000

$5,000 or lees

Educationl

B
12 or GED .

College Degree . . . * . iiiieiao...

UNKNOWN & o oo e e e e e e e e e

1985

271
38

116
76
180
163
244
304
*452
369

773

564
1462

692
173

95

9.01
1.2%
3 .8%
2.5%
6.0%
5. 4%
8.1%
10.1%
15.1%
12 3%

25.8%

18.8%
48.9%

23.1%
5. 7%

3.1%

PAGE.O7

986

I 216 I  0.0%
| 27 1 1.0%

] e !l 2.3
67 1 2.4
| 143 1 5.3
1 142 1 5.21
1208 1 7,7%
| 244 1 9.0%
1 353 1 13.1%
457 | i7.0%

I
1 764 1 28 4w

I 495 1 18,4%

L |
I 1248 1 46.5%

I' 697 1 25.9%

I 1241V 4.6%

1 119 | 4.4%
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AASAP MISDEMEANOR SERVICES
CASELOAD STATISTICS

g jm Qwwmm tiijxxp -» liss im

Marital Status;
MATTIE oo 739 i 24.7% 1 664 | 24.7
Divorced e 455 1 15.2% 1 406 1 15.1%
Separated. . . . . . . . ... ....... 131 i 4_3% % 124 i 4_6%
Widowed. . ..ooeeeeaeaa . 3 1 1.1y % 18 % 0.6%
SINGle i 1552 % 51.9% 1 1391 1 51.8%
Unknown. . .. ...l 75 % 2.5% % 80 % 2.9%



AASAP MISDEMEANOR SERVICES

CASELOAD STATISTICS

giENT,CHARACTERISTICS COMT, t

Oocupation

Agel

Professional, Technical ... .. .. .. .. .. .. ...
Managers, administrators................
Salas workers... ... .. ...
Clerical and kindred... .. ... ... .. ......
Craftsmen and kindred...... ... ........
Operatives, except transportation . . . .
Transport operators. ... .ocoeoiieouaaan--
Laborers, except farm ,

Farmers, farm managers.

Farm laborers, foramen.

Service workers . . . .

1985 1986

1191 3.9%1 163 1 6.0%
I I I

104 1 3.4%1 91 I 3.3%
I I 1

137 1 45%1 1111  4.1%
| | |

309 1 10.3%1 197 1 7.3%
I I I

738 1 24.7%1 616 1 22.9%
| | |

62 1 2.0%1 50 1 1.8%
| | |

981 3.2% I 511 1.9%
| |

662 i 22.1% i 543 J[ 20.2%

77 1 2.5% I 99 1 3.6%
1 1

4 0.1% 1 10 1 0.3%
i 1 1

352 1 11.7% 1 318 1 11.8%
1 1 1

324 1 10.8% 1 434 1 16.1%

151 1 5.0% j 187 1 6.9
1

1471 % 49 . 2% i 1260 1 46.9%
1

814 % 27.2% 1 799 i 29. 7%

1

230 1 7.7% 1 169 1 6.2%
1 1 I

115 1 3.8% 1 134 1 4.%
1 1 1

165 1 5.5% 1 98 1 3.6%
1 1 1

40 1 1.3% 1 36 1 1.3%
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HOMER ASAP OVERVIEW
1986 PrOGRA-1 STATISTICS

NEW CASES

Du.iny 19B6 there were 189 now casco opened; a total of 31 screenings
-ore- completed..

K HI<HAL 3:/1CES
In 1986 atout 99* of the cases ware relcrred from the District Court.

CIHAKCE WIiKkM —-tKFEFIREX) TO HAMEK A:.WP

Of the 81 *creenmcjs, 55 cases were DWI"s , and there were 26 other alcohol
related cases.

CLINVr QIARACTERISTICS

66 of the clients were male, 15 female; the highest age concentration was
between 20 and 40 year old; Caucasians accounted for 90% of the caseload.

AUxjt 90% of the referred cases were employed and nost seasonally eitployed.
47 of the cases earned 610,000 or less. 36 of the clients were single;

23 married; 17 divorced; 4 separated; 1 unknown,

SCIdIEUINC ANd DRINKER CLASSIFICATION

Screenings wore completed on 81 cases. Asoording to established procedures
51 ¢ of the screenigns were classified Problem Drinkers; 4% Presunptive
Problem Drinkers; 23% classified 14on Problem Drinkers; 22% classified

Unidentified.
EIXCAJION AND TRCAXMD7T REFERRALS

19 cases were referred to a Driver Alcohol Information School an eight hour
course; 33 Problem Drinkers were referred to Out Patient Counseling;
b were referred for In Patient Treatment; 21 referred for furthur evaluation.

CLIli:-4T MK nORINC AND FOLLOW-'J?

During 1986, 959 reports were processed from treatment agencies in monitoring
the progress oTTcaaea in treatrcnt. CVor 190 letters w*re sent to defendants

and 6" affidavits were filed.

Homer ASAP was present at 29 arraiyrunants and provided testimony at 1 court case

r» o * —— " Tl

Jut n.y the 1986 calendar year 130 cases were closed by this office.

)
Sharon Rooth
Hcexr Alcohol Safety Action t
Program Adnxnictrator
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1985 1906
Past Year Current Year
OSrITkMi DmW M
FiV 0 @Ji @ A 00 . 0 oo 219 189
SOreenirujH Canpletod.. ... . ... ... 12 a1
S5a<inimyli Tranafu red .o oioloL. 9 4
(lino Mir_tnixront Only/No Screening............ 4 e
lienrli Wjrxant Reassignment to AT>AP .......... 10 20
Agcju.7 I"oassigrununt by ASAP ... .. .. ........ ) 4
CUTJOY ClOS OO e 175 130
Aifidivits Kiled......... e 73 56
CASELOAD ACTIVITIES
Thtal Follow-Up Reports Processed............ 959 959
Written Rei»rts Filed...... ... ... ... ... ..... 13 10
Court AI>pearanCes........cccceueneennaannnnn. 47 29
letters Sent ..oouoenenenennnn.. et 160 190
classtn cation sik "apy
fitr vnings Completed” . . . "................. 132 81
Proinhtn Drinker ... ... ... ... ...... 69 41
Fr.jsu.v*ive Problen Drinker .. ... ........ 5 3
\"on-Prohlvm Drinker .. ... .. . . ... . ... 38 19
dmdontiflcd/Pending. ... . .o o..... 20 13
A > x|
ISt kuitence.. ... ... [* , - 108 59
o-Sjthst(cto L., "N« ;2 * 1H 19
120U PJOSETUTXON 0 v 0
; JjTjcrcaticn of 1jentov.u............ 0 3
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Pout. Year Current Year
icuhce or KnounsrED scsm .in:;:
——————— Court .. e 125 80
otior Tii.il Courts (AIaska) - cueeeeoeemaeennn.. ! .
LT ) 7 T o 0 0
0 0
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CLIENT CHARACTERISTICS CONT.:

Age:

Marital Status:

Married.......cc.ceeuoo...

PAGE . 13

Past Year

26
46

45

25"

26

77

Cairent Year

31

23
17
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Par.t Yeat Current Year

Cl '£fIT CHAKAC FEK1ST (CS COM. :

Ejiiily lwonu;
$45,1)00 *e. .o g 9
$40,000 ©45,:\)0. ... ciiee e 4 )
$35,000 *40.000....cceueueeeeanannn.. 4 0
$30,000 - 35,000. ... cccnenenannnn.. 1 1
$25,000 - 30.N0N..ceueneeeanenennnn. 5 5
$20,000 - 25,000 .. cuceneneaennnnns 15 9
$15,000 - 20,000 . ...cuencanenannns 16 9
$10,000 - 15,000 . .cueuennenannn.. 23 8
$5,000 - 10.000 ...enciiiiiniinan.-. 35 29
$5,000 nr less.......... 13
UNKNOWN o A

iducaticn:
U-tl

................................. 33 19

2 or, .. R eo 3L
L2t e 35 27
College Degree. ... ..o 4 5

UNKNOWN  coooesscsssssssssssssssssssssssssssssssssssssons q 5



last Year

Su j."r.a.iA™-"rausTicg

al o e, 108
PUWET s e o
R.iO-*

-»U 3 129
0

FAX AV C i ttiiiiicicie ettt ettt et ettt ee st ere e sbeesbeeaeanteere e 2

(0wl o= 1

Unknown............ 0

Ksiployrent Statu3r
120

12

AIPIOYACT .
U . Knployod ..
L o o T

Current Year

66

15

"7

68

11
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Ati= irvjLion 1"Oful/J- luevig. . ... ..
G, goxIIXn»j .o oo oL
i»ISt T m itw Nt

O.irossixindoflcrt....cocoeiiiiiieiieennns

AlcOhuli»;s AI"0."¥ "l . ... ... ..

LVoluiza-jn ..

Aisigtngnt J.WIINg .o

Ks ignr>ii»t..................... .
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I™ J"AV TIME or ASAP xJIn-3<RAJfi Past Year Y ear
CIEY MW oeee e 1985 C“ml
Stale* LW oot 70 54
Disorderly Conduct.............. 2 1
Mai. Destruction of Projxjrty.............. . .
So{ i1ltiny/Koneval of MorcJufidise........ 5 .
TrOSIMSS s 5 )
ASSNUI T s 2 9
Ar-&TT-1 Driving (Original Charge)........ 5 3
Cawvici-.vj Driving (Original Charge)........ 0 .
IWjuoftd fibcm WV I ... ... 6 .
Drow-c cli KoaCWay «ovceeie i i cie i ceceaean L 0
Di inkijici Ln Public.. ... ...... ... ..... 0 .
Others i 13 t6
Sc_) CiAl*ce ] 0 0
Minor Consulting............. ... ... ....... . 17 4
nuou IMI CTIMINAJ, CONVICTIONS
No Prior lvn ... .. .. .. . .. ....... 01 50
ijw I'rior cwj .o a.... 31 17
My srior DWIs .o . 5 9
TFircv Prior HWls ... 1 1
Hin* thlun Throe* Prior 1IWH*; . ... ..o ... .. 0 1
Irionaticn Not Available.. .. ... .. .. ..... 2 1

*7
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1986 NOTE ASAP OVERVIEW

NEW CASES

90 new cases were added in 1986. This represented a 31% decrease from
1985. There wure three NASAP Coordinators in 1986 and this personnel turn—
over nay have negatively affected the number of NASAP referrals.

72 screenings were completed in 1986. This represented a 37% decrease
fran 1985. 24 cases were handled for management only (no screening was
required). This represented a 26% increase from the previous year. Most
of the case management only cases involved incarcerated clients assigned/
or recommended corrections counseling by the None Court,

11 clients were reassigned to other forms of treatment or back to
treatment at agency/client request. For example, a noncorpliant client
was reassigned to residential from outpatient counseling at the agency"s
request and clients who successfully completed outpatient counseling
were reassigned to aftercare counseling.

NASAP had 30 active cases at the end of 1986. There ware 85 active
cases at the end of 1985. It should be noted that 22 additional cases were
closed in 1986 as compared to 1985. This statistic, along with personnel
turnover, nay have contributed to the decreased caseload.

REFERRAL SOURCES

58 cases were referred by the Name Trial Court in 1986. This repre—
sented 81% of total number of cases referred to .4ASAP by all referral
sources. In 1985, 65% of the new cases were referred by the Nome Trial
Court.

There were no referrals from other triad courts in 1986. In 1985,

7 cases were referred by other trial courts. The absence of referrals
frcm other courts may be explained by the accessibility of closer ASAPI
throughout the state.

3 cases ware referred by the Prosecution in 1986. Although 9 cases
were referred by the Prosecution in 1985, this just represented a 3% decrease
in the total number of new cases referred. The Prosecution cases were
referred through the Pretrial Diversion Program. The Diversion Program
was inactive during the first quarter of 1986, which may have contributed
to a decrease in the total number of cases referred by the Prosecution in
1986.

There was little change in the total number of cases referred by the
Defense Attorney in 1986 (13 and 11 for 1985 and 1986, respectively).

Due to the decrease in the total number of referrals in 1986, this statistic
represented a 4% increase in 19R5.
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CHARGES

More than half (57%) of the clients referred in 1986 were charged
with DWI. This was a 6% increase over 1985 In turn, the 1985 statistic
represented a 16.8% increase over 198* and 1983 statistics. The rising
percentages may be a direct result of the increased enforcement of drunk
driving statutes by the hfcme Police and Alaska State Trocpers,

The next most frequent offense among NASAP clients in 1986 was "atsault"
(21%). The percentage of clients charged with this crime decreased 7%
frcm 1985, although the number of clients charged with assault remined
virtually unchanged (14 and I'i for 1985 and 1986, respectively).

The number of clients charged with "minor consuming alcohol™ decreased
from 16 in 1985 to 1 in 1986. There is no explanation as to why defendants
charged with this crime were not referred to NASAP ir. 1986.

72% of the clientB in 1986 had no prior DWI convictions. This percentage
was virtually unchanged from the previous year. There was also little change
among the percentages of clients with one (1985-15%, 1986-17%), two (1985-6%,
1986-4%), three (1985-3%, 1986-4%), and more (1986-0%, 1985-1%) prior DWI
convictions.

CLIENT CHARACTERISTICS

89%% of the clients referred to NASAP in 1986 were male and 11% were
female. This statistic represented an increase in the percentage of male
clients fran 1985. 80% of the clients referred to NASAP in 1985 were male
and 20% were female.

Almost half (47%) of the clients in 1985 were between the ages of 20
and 29. The next most frequent age group was defendants between the ages
of 30 and 39 (26%). The age breakdown has remained fairly stable over the
past four years.

As i1n previous years, most of the NASAP clients in 1986 fell into two
race categories: Alaska Native and Caucasian. However, the percentage of
Caucasians screened increased from 14% in 1985 to 21% in 1986. Subsequently,
the percentage of Alaska Natives screened decreased from 84% in 1985 to 68%
in 1936.

52% of the clients screened in 1986 were employed. This represented
an 8% decrease fran 1985. It should be noted that 1985 marked the first
year where the number of employed clients exceeded the number of unemployed
clients.

Hie percentage of clients with under $5,000 income remained the largest
category 1ir. income statistics for 1986 (30%). This represented an 11%
decrease fran 1985. The statistic for the $10,000-15,000 income categary
represented a 7% increase frcm 1985. There was little change in the 1
statistics for the $20,000+ income categories for the past two years (21%
and 19% for 1985 and 1986, respectively).

46% of the NASAP clients sStreened in 1936 completed high school or
earned a GED. 24% did not complete high school or earn a GED. Both of
these percentages were the sane as those obtained in 1985. Hcwever, the
number of clients who had earned a college degree increased from 21 in 1985

-2-



to 9% in 1986.
63% of the clients in 1986 were single and 11% ware married. In 1985/

72% of the clients were single and 14% were married. Subsequently, the 1986
statistics revealed slight increases in the divorced and separated categories.

SCREENING AND DRINKER CLASSIFICATION

77% of the clientB screened in 1986 were classified as problem drinkers.
This represented a 5% increase dran 1985.

The percentage of clients in the presumptive drinker classification
remained unchanged from 1985 (8%).

The percentage of clients in the nonproblem drinker classification
remained unchanged from 1985 (15%).

EDUCATION AND TREATMENT REFERRALS

The most frequent treatment referral in 1986 was inpatient treatment
(26%). This represented a 20% increase frcm 1985. Although this statistic
reflected an increase in the percentage of clients classified as problem
drinkers, it also reflected an increase in the number of defendants hassigned"
inpatient treatment by the Nome Court. During the past four years, outpatient
counseling was the most frequent treatment referral.

The next most frequent treatment referral in 1986 was outpatient
counseling (22%). This represented an 11% decrease frcm 1985. The number
of outpatient counseling referrals would have been higher, however, village
clients ware assigned to complete the NLRC Correspondence Course due to
their inability to attend counseling sessiom in Name.

A total of 42% of tha clients screened in 1986 were assigned to sera
type of alcohol education (Alcohol Information Schoolcl4%, NLRC Corresp.”i.idence
Course-21%, Alcoholic™s Anonymous-7%) as compared to 28% in 1985.

90% of the clients screened in 1986 were assigned to education or
treatment. The remining 10% ware referred for evaluation, had pending
assignments, were not given an assignment, or referred to an outside agency.
68% of the clients screened in 1985 were assigned to education or treatment.
The 1986 statistic represented a 22% increase in education/treatment referrals.

CLIENT MTNnORINS AND FOLLOW-UP

343 follow-up reports were processed iIn 1986 (300 satisfactory reports and
51 unsatisfactory reports). This number was significantly down from 1985 and

reflected the decreased number of active case3.
188 written reports were filed, 136 letters were sent (61 failure to ccrtply

letters), and 142 phone calls ware made (31 failure to ccrrply calls). These
numbers were significantly up frcm 1985 and may have reflected ccrmumcation

problems created by personnel turnover in the NASAP office.
The NASAP Coordinators attended 228 court arraignments and 58 change jf plea

hearings in 1986. The NASAP Coordinators also went to court to testify or be

-3-
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available bo answer questions about an affidavit or screening recCTimendation
in 11 instances during 1986. 13 affidavits were filed in 1986 as conpared
to 25 in 1985.

ASSIGNMENT COMPLETED/TERMHIATED

122 cases wero closed in 1986. This represented a 23% increase frcm
1985. 54% of the cases were closed due successful ccnpletion of assignment.
Ihi3 represented a 7% increase from 1985.
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CASELOAD SUMMARY

New Cases Added . ... .. cocioiiiiioaaans
Screenings Completed........ ..
Screenings Transferred.. ... .. ........
Case Management Only/No Screening

Bench Warrant Reassignment to ASAP
Agency Reassignment by ASAP ... .......
Cases Closed ... oooiiimiii i aan

Affidavits Filed . . . . . . . ........

CASELOAD ACTIVITIES

Total Follow-Up Reoorts Processed
Written Reports Filed.. ... ... ... .....
Court AppearancCes. ... ...ooeocouaaaanann-

Letters Sent . . . . . oo ....

CLASSIFICATION SUMMARY

Screenings Completed ,
Problem Drinker ... .. .. .. .. .. .....
Presumptive Problem Drinker ........
Non-Problem Drinker ... ... ... ......

Unidentified/Pending ..... ... .. ......

STAGE OF CASE

post Sentence. ...t ciii i
Pre-Sentence .............. e e
Deferred Prosecution ...... .. .. .. .......

Suspended Inposition of Sentence

129

113

19

29
99
25

485
112
30

49

113
83

17

73
19
14

PAGE.24

90
72

24

11
122
13

343

188
11

136

72
58

11

46
15



SOURCE OF REQUESTED SCREENING;

fome Court.. ..oooooao.....
Other Trial Courts (Alaska)

OUt-0f~State ..o

Prosecution..............

Other (including Defense Attorney)
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CHARGE AT TIME OF ASAP REFERRALS Past Year current Year
City DWI . . . . @,

State DWI ... ... ... 58 41
Disorderly Conduct... ... ... ..... 1

Mai. Destruction of Property . . . 3

Shoplifting/Removal of Merchandise 2

Trespass coicceiiiiiiaaaaa - 7 1

Assault . .. .. LLLl... 14 15

Reckless Drivir (Original Charge) 2

Careless Driving (Original Charge)
Reduced frem DW I ... .. .. ......
Drunk on Roadway ................

Drinking in Public . ............

Minor Consuming . . .. .......... 16 1
Others . . i 10 11
No Charge ....ocooooioioooaao..

PRIOR DWI CRIMINAL CONVICTIONS

No Prior EMI ..o - 81 52
Oone Prior EM I ..., - 7 12
TWO Prior DWIs ... .. .. . oo.oaoo.... 3
Three Prior DWIs ... ... ... ...... - 3

Itore than Three Prior CWIs ........

Information Not Available........
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TREATMENT REFERRALS Past Year Current Year
Alcohol Information School/Education . . . . . 7 10
Outpatient Counseling ... .. .. .oiooiao... 38 16
Inpatient Treatment .. .. ....... .. 7 19
Correspondence . ..oo.oiiiiiiiias o 4o .o 17 15
Alcoholics Anonymous ... coioiiiiiiaaa. 8 5
Evaluation ... . .. ... 4 4
Assignment Pending L......... 14 3
No Assignment . ... .. .o iii i 5 0
Other (Including Village Volunteer Counseling.and 13 4

NASAP Supervision)
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CLIENT CHARACTERISTICS

Sex:

Other............ -

Unknown ............

Employment Status:
Employed..........

Unemployed ..............

Unknown . _.........

PAGE .29

Past Year

90

23

16

95

68
41

Current Year

64

15

49

27
37
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Past Year Current Year
CLIENT CHARACTERISTICS COQNT.:
Age:
Under 19 oo et 3 9
20 = 29 e 74 34
30 = 39 i 22 19
* 40 - AA e 4
12
A4 = A9 . 5
FX B0 = 5O 1
12
60 and Older ... . oo
Marital Status:
Married. . ... 16 8
DIvVOrced . . oo 7 4
Separated....coeeeiiiiiiiiiiaaan 4 4
Wi dOWEd - oo oo 1 1
Single ... .. ... L. .. 81 44 =
UNKNOWN & o oo e e e e e e e e e e e eeeee - 4 11

* past year"s figure only includes 40-49

** past year"s figura only includes 50 and above
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-ost Year Current Year
CLIENT CHARACTERISTICS CONT.:
Family Income:
$45,000 + . i ieiiaaan- 1
540,000 - 45,000......... I
$35,000 - 40,000......... 1
$30,000 - 35,000......... 3
$25,000 - 30,000......... 3
* $20,000 - 25,000......... 5
$15,000 - 20,000......... 5
$10,000 - 15,000......... 11
$5,000 - 10,000 ......... 7
$5,000 or less........... 21
Unknown .. LLiiiiiiil eeeeaa.. 4 14
Education:
01 5 28 17
12 0F GED tenneeiiieennnn.. 64 33
124 14 7
College Degree........... 2 7
5 8

UnKNOWN oo e e e e e a s

* oast year"s figure only includes $20/000+
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KETCHIKAN OVERVIEW

1986 PROGRAM STATISTICS

NEW CASES

During 1906. thcro wore 110 new ca3es opened, an increase of 20%
over 1985. A total of 328 screenings were completed.

REFERRAL SOURCES

This year, reports showed that 100% of all referred cases originated
in the Ketchikan District Court. This increase reflects a change in
court procedure in the event a case is hpard in Craig or another

out-lying area. These casso aro being referred directly to programs

near the city in which they are being heard.

STATE/MUNICIPALITY CASES

In 1906, the City of Ketchikan Police Department made 76 arrests for
DWI, while the Alaoka State Troopers made 9fl similar arrests, for a
total of 174 DWI arrests. This reflects a decrease of 30% over last

year"s DWI arrests.

CHARGE WHEN REFERRED TO KETCHIKAN ASAP

DWI chargoa made up 47% of the caseload in the Ketchikan ASAP office
in 1980. There were 154 other alcohol related charges an compared to
186 in 1985. The DWI charges reflocted a 10% decrease in comparison
to 1905. The other alcohol rolated offenses represented 53% of the
cabes screened in 1986 compared to 57% in 1985.



CLIENT CHARACTERISTICS

PERSONAL CHARACTERISTICS

Approximately 84% of the 328 clients screened in the Ketchikan ASAP
office were males and 16% were females. The racial origin consisted
of 64% Caucasian, 35% Alaska Native, and 1% Other or Unknown. The
highest concentration in the Age Category was found in the 20-29 Group,
with 38% of the total falling into this category. The next highest
concentration was found in the 19/Under Group, with 77 or 23% falling
into this bracket, and the third highest concentration was in the
30-39 Group, "ith 75 or 22% of the clients screened.

Employment status questionairea revealed 56% Employed, 42% Unemployed,
and 2% Unknown. The number of client* earning between $5,000 and

$45 000 rer year reflected only 29% of the total clients screened
while the number of clients earning loss than $5,000 or whose income
was unknown represent d 71% of the clients screened.

It is thin preparer®s conci sion that these employment statistic*
represent or closely parallel the continuing downturn in the economy
in and around Ketchikan.

The marital statue queetionaire revealed that 20% of the clients
screened were married-equal to the 1985 stats, 15% were divorced-
a 2% decrease over 1985, 6% were separated or widowed-consietcnt with
last year, and 59% were single-and increase of 2% over last year.

PRIOR CRIMINAL RECORD

Over all the cases screened, 70% of the cliants had no prior bwi
conviction, 22% had one prior, 7% had two priors, and 1% had three
priors. No one ecreencd had more than three. These statistic* wert
parallel to the ones reported in 1985.

SCREENING AND DRINXER CLASSIFICATION
Screenings wore completed on 328 cases. Classified according to
oct&blished procedures, approximately 66% were placed in the Problem

or Presumptive Problem category. 34% were in tha Non-Problem category.

This compares to 62% in the Problem category in 198S, and 37% In the
Non-Problem category in the report.

Te eor*<



EDUCATION AND TREATMENT REFERRALS

In keeping with established referral procedures, 111 clients classified
as Non-Problem were assigned toSubstance Abuse Information School.

158 clients classified as Problem Drinkers were referred tooutpatient
counseling while 20 wore referred to inpatient treatment. The remaining
clionts were roforrod to Alcohol Education Correspondence Courses (2),
AA"4), further evaluation (9), or other (1). Twenty-three were given

no assignment. The majority ofthe 23 receiving no assignment were -
assigned to ASAP as a result ofMinor Consuming arrests and “ers in

for "Screening Only"” at a judge 3 request.

CLIENT MONITORING AND FOLLOW-UP

In 1986, the Ketchikan ASAP office processed 889 follow-up reports to
agencies providing services in the area of treatment. Other than
standard forme, 21 written reports were filed. There wer 606 lettors
written to clionts to accomplish the desired results, an increase over
1986 but demonstrative of the difficulties encountered with notifying
clients who are frequently working out of town and unable to be con—
tacted otherwise. Affidavits were filed for 159 cases in 1986, an
increase of 67% over 1985,

ASSIGNMENT COMPLETED/FOLLOW-UP

In 1986, the Ketchikan ASAP office closed 242 caees as t ccesaful
completions, a 10% decrease from last year. Thirty-five cases were
closed because they were opened for "Screening Only" or for other

reasons.



KETCHIKAN ALCOHOL SAFETY ACTION PROGRAM

BRIEF SUMMARY

In February of. 1986, tha Ketchikan ASAP office received an on-site
visit by Diana Mulholland of the Anchorage ASAP office. While in
Ketchikan, Ms. Mulho. land met with Assistant Chief of Police Ben
Neff, Public Defender Carmen Gutierrez, State Trooper John Glass,
District Court Magistrate Susan E. Thomsen, Area Court Administrator
Kristen Carlisle and Assistant District Attorney Mark Ella. An exit
interview was held at Gateway Mental Health Center with GMH Director
Wes Terwilligcr and Alcohol Program Coordinator Charlie l.aub present,
as well as Ken Goodrich, ASAP Administrator and GMH Administrative
Assistant Ann Graham.

Quarterly reports were distributed April 14, 1986, to the District
Attorney 3 office, District Court, and the City Attotney"9 office.
In that same month, Ken Goodrich gave a presentation to the D. S.
Forest Service explaining the function of the Alcohol Safety Action
Program.

For a two week period during the month of May, the KASAP office hours
were reduced to four hours a day in the absence of the Administrator.
Mr. Goodrich was in Anchorage attending the University of Alaska for
the Annual School of Alc<hoi Studies and a subsequent vacation.
During that period, Beth Dexter was in charge.

In June of this year, Beth Dexter resigned and was replaced the
following month by Kathy Lux. During June, an ASAP Systems Conference
wna also conducted. Emily McKenzie of the Anchorage ASAP office

hold the conferenco. Attending were Ketchikan District Court Magis—
trate Susan E. Thomsen, District Court Judge G. L. Gucker, Asst.

D. A. Steve West, a representative of the City of Ketchikan Police
Department Patrick Orton, KADAS Coordinator Charlie Laub, Area Court
Administrator Kristen Carlisle, Structured Residential Center Ad—
ministrator Arlene McCary, K.l1_.P. Counselor, KADAS Harry Day,

KADAS Outpatient Counselor Supervisor Tom Coyne, COHO-Craig Alcohol
Program Counselor Dick Puckett, KADAS Board Member James Galley,
KASAP Data Coordinator Beth Dexter, a representative of Families in
Action Betty Wilson, Public Defender Kevin Callahan, and SOADA
representative Georgé& Mundel

In November, another on-site visit was conducted by Pat Smith from

the Anchorage ASAP ottice. No major problems were encountered but Ms.
Smith gave some guidelines on client flow and suggested w# iroplorent

a more formal method of reporting from troatment to KASAP on client
status. While in Ketchikan, Ms. Smith met with Dan Antlinger of the
Ketchikan Police Dept., Assistant D.A. Mar): Ells, John Class of the
Alaska Stato Troopers, and Judge G. L. Gucker of the Ketchikan District
Court.



*hat Year

CASELOAD SU-ttAKY

New Cases Added .......oooio.o... 340
Screenings Completed ............ , 435
Screenings Transferred ... ...... , 21
Case Management Only/No Screening , 0
Dench Warrant Reassignment to ASAP 45
Agency Reaaaigment by ASAP . . . . 86
Cases Closed ... ... ... .... 271
Affidavits Filed . . . . . . . . . 95

CASELOAD ACTIVITIES

Total Follow-Up Reports Processed . 710
Written Reports Filed . . . . . . . 71
Court Appearances ..............-. 104
Letters Sent ... .. .. ... .. ...... 148

CLASSIFICATION SUMMARY

Screenings Completed .  _......... 435
Problem Drinker ... ..o .... 261
Presumptive Problem Drinker . . 8
Non-Problem Drinker ............ 164
Unidentified/Pending ........... 2

STAGE OF CASE

Post sentence . ... . iiiiiiiao... 308
Pre-Sentence ... ... ... . ........ 127
Deferred Prosecution ............ 0
Suspended Imposition of Sentence . 0

Current Year

410

328

14
35
242

159

889
21
68

606

328
206
12

110

219

104



SOURCE OF REQUESTED SCREENING?

Krrrrhekan COUFE .. ......

Other Trial Courts (Alaska)
Qut-Of-State . . . . . . .
Prosecution ............

Other



CHARCtr. AT TIME OF ASAP ROERRALS Past Year Current Year

CIty EWE e 72 76
State DW I L. i i 177 98
Disorderly Conduct ............ . . ... .. 26 25
Mai. Destruction of Property............ .. 1 0
Shoplifting/Removal of Merchandise . . . . . . 0 0
TreSPaASS ciii e ie it i iececeaceaceaaaaaaaan 12 11
Assault .. . i aiiaaaa. 18 15
Reckless Driving (Original Charge) .......... 3 0
Careless Driving (Original Charge) .......... 0 0
Reduced from EW I ... ..o 0 0
Drunk on Roadway ~  ........ - 0 0
Drinking In Public ... ... .. ... ... . ... ... 0 0
OtherS oo e e 126 103
No Charge i 0 0

PRIOR DOT CRIMINAL OCNVICTIONS

NO Prior EWT .t e e e eeaaaaan 310 227
One Prior EWI .. i 96 73
Tvo Prior OWInN .o e e e e eeaens 21 23
Three Prior DWIS ... ..o oo.... - 5 5
Mora than Three Prior DWIsS .. .. .. ... ... ..... 1 0

Information Not Available... ... .. ... 2 0



TRBATMP7T REFERRALS

Alcohol Information School/Education
Outpatient Counseling . . . . . ..
Inpatient Treatment.. ... .........
Correspondence ......cccceciiaianann.
Alcoholics Anonymous ..............
Evaluation ... .. .. .. .. . ........

Assignment Pending

Past Year

136
229

28

18

Current Year

111
150

20

23



Past Year Current Year

CLIENT CHARACTERISTICS

Sex:
mie 211 276
Female 64 52
Race:
Caucasian e iieieaaeeaaaaaan 300 209
Black 1 0
Native . . . . . . . . . . . o . ... 123 *13
Other i 10 5
UnKnown ...oooeeenenn... » . *eeoe 1 *
Employment status: ,
Employed ..o 240 183
Unemployed ..o e e e e 187 138

UNKNOWN -« e ee e e e e e e e e e 8 1



L3&st Year Current \c.ir

CLIENT CHARACTERISTICS CONT.:

Family Income:

$45,000 + 1ot LI 6
$40,000 -.. 45,000 .. ceeeeeeeennnann. 12 4
$35,000 -..40,000. . cueueieenanannnn. 5 3
$30,000 -.. 35,000 ... cceeemnnaaaaaan. 26 11
$25,000 - 30,000 .. 19 5
$20,000 - 25,000 ... eeemiaaaaaaas 29 14
$15,000 - 20,000 ... .cueeunenannn... 24 10
$10,000 = 15,000 .. cceermmmannn. 48 18
$5,000 - 10,000 - ..eneeimiaaa s 58 23
$5,000 OF 1ESS - nmmmmmeeeeeeeeeeeaaenn. 79 41
Unknown ....o.oooiiei i ie e 190
Education:
0-11 66 76
12 0F GED neneeee e 232 209
L2 e 41 42
College Degree. ... aaeaaeaeaen. 2 1

UNKNOWN  © oo e e e e e e e e e 3 0



Past Year Current Year
CLieNT CHARACTERISTICS CONT.:

Age!
Under 19 . . . ... ...... 80 77
20 - 29 . io. 175 125
30-39 .. 104 75
40 - 44 ... 32 21
44 - 49 .. ... 20 14
50 - 59 ... ... 22 12
60 and Older . . . . . . 2 5
Marital 5tatus:
Married..................... 90 68
Divorced ... .o.......... 76 48
Separated ... .. .. .. .. .... 16 14
Widowed ... .o .o.iiiil.L. 4 3
Single ... .. ... . .. ..., 247 195
’ 2 0

; TR »nr In






SEWARD ASAP
ANNUAL REPORT - 1986

NEW CASES

A total of one hundred and forty four cases were referred to the Seward
ASAP office during 1986. This figure represents a 9 month total rather
a 12 month total as the Seward ASAP office was closed for 2 monthi
during the r.urur.er due to the absence of the ASAP Administrator for
maternity leave. In addition, the Seward District Court did not hold
court during the month of December. The referral rate, therefore,
averaged 16 new cases per month for 1986.

REFERRAL SOURCES

The main referral source for the Seward AS/VP office is the Seward
District Court. A few referrals come from other ASAP offices in the
state, ocher trial courts in Alaska, and some ara probation referrals
that Che ASAP office monitors. Ninety nine percent of the referrals
are pest sentence.

The Seward ASAP office and the Seward District Court continue to
coordinate very nmoothly. The ASAP office also monitors community
work service referrals for the court. Meetings are held on an
as-nccded babis between the ASAr Administrator and the District
Court magistrate and clerk in regards to any policy change or
refinements.

CHARGES

Seventy five percent of the cases referred were for DWI charges. Three
percent of the chargee were for Tresspass and Assault, six percent were
for Reckless Driving charges (reduced from DWI) and the remaining sixteen
percent were Minor Consuming, Dieorderly Conduct, and Minor in Possession.
Approximately forty nine percent were first offender*.

CLIENT CHARACTERISTICS

Eighty five percent of the clients screened were Caucasian. Seventy four
percent of these were male clients. The majority of client* were between
30 and 39 years of age and single. Sixty percent were employed, but the
average wage earned was $5,000 per year or loes. Fifty six percent of
those screened had a high xchuul diploma and twenty seven percent had some
college or training beyond the twelfth grade.



SCREENING AND DRINKER CLASSIFICATION

Sixty five percent of the clients screened out as problem drinkers. Thirty
two percent were classified as non-problem drinkers, and three percent
were unidentified. Forty two percent of the clients had previous DWI

offenses.

EDUCATION AND TREATMENT REFERRALS

Twenty seven percent of chose screened were referred to Alcohol Information
School. Sixty five percent were referred to outpatient counselling

and three percent wore scheduled for an evaluation by the treatment agency
to determine the degree of alcohol abuse.

CLIENT MONITORING AND FOLLOW-UP

538 follow-up reporrs wore processed during 1986. 331 letters were sent
out as part of he tracking system, and 78 affidavits were filed with
the District Court. 20 cases were monitored for community service
assignments for the Court as well.

ASS IGNMENT COMPLETED/TERMINATED

A total of L34 casco were clccod by the ASAP office during 1986. Many of
these cases were old casee chat had been screened by Seward Life Action
Council prior to the opening of Che ASAP office and had been set up

as monitor only by the ASAP administrator.



CASELOAD SUWAHY -

New Cases Added

Sel 'oénuiya-Comp leted

Screenings Transferred

Case Managfeosnt Only/No Screening...........

Ponch Warrant Rnansiynnvint to ASAP .........

Agency Reassignment by ASAP

Cases Closed ..o e eeeaa .

Affidavits Filed

CASFIOAD ACI #V TIJICS

Total Follcv;-Up Reports Processed...........

Written Reports Filed
Court Appearaneeo

Letters Sent

(LASSIFICATION SUGARY

Screenjjiya Completed . *, ,

Problem Drinker ..........

Presunptive Problem Drinker ... ... .......

Non Problem Drinker

Unidentified/Pending , , , 5 5 5 5 5 5 5 » »

STAGE OF CASE

"Cc*H.»qcC

irMw*-uk»*u

Past Year

164

127

37

32

89

118

656
210
19

486

127

87

27

115

Ciu. rent Yea

144

85

20

16

134

78

538
340
13

331

85

53

84

o o o M



Past Year Current Yt

SOURCE or REQUESTED SCREENING;

Seward Court........ 110 5
Oilier Trial Courts (Alaska) 16 10
1 0

Out-of State.............



CHARGE. AT TIME OF ASAP RDiTiRRALS Past Year Current Y

(O Y2 L 0 L
State K « I o et 85 64
Disorderly Conduct * ... ... .cioiioieeaaao... 0 0
Mil. Destruction of Property . . .. ... .. 0 0
Shoplifling/Renoval of Merchandise.......... 0 0
Trespass . . . . L i E 0 1
Assault . . L L e 0 |
Reckless Driving (Original Cliarge).......... 0 0
Careless Driving (Original Charge) .......... 0 0
Reduced From TV I ..o e eee e 2 5
Drunk ON ROAAWAY - n e ce e e e e e e e e e e 0 0
Drinking in PublicC.....oueeeeo... 0 0
Others ... ........ e 40 >13
NO Charge cuee e e e eceiaceaaanns 0 0

PRTOR DMT CRIMINAL CONVI]_CTIONS>

No Prior DW I ... ... ... ..... T 86 49
One Pilor DW I ... ... ... ........ 11 .......... 27 30
Two Prior CWIsS ..o aa . 7 5
Three Prior DWIs\ ........................... 2 1
tore than Tliree Prior CWls ..................... 1 0

4 0

Information Not Available ... . ... _._._._.......



TREATMEW. RKKKRRALS =,
Alcohol Xjifoinwtion School ZhvliM.al.ion........

Outpatient CounseliIng.... .. .oioiiaaaao...

Inpatient Treati.1?nt.. .. ... .. . . ... ...,

CorrespondenCe ... oii it c e e

Alcoholics AnONYymMOUS - .o oe e e ie i i cicaaaaas

[ IRYZ= 0 00 o o] o

Past Year

27
73

Current

27

AO



CLIENT CHARACTFJIISTICS

Sox:

Past Year

99

28

109

16

71

56

current A

65

20

72

11

ol

14



«

CLIENT CHARACTERISTICS CONT.

» o

Family Income:
$45,000 + ..o..o....o...
$40,000 - 45,000 ...
$35,000 - 40,000..........-.
$30,000 - 35,000.....ccncn..
$25,000 - 30,000....-.------
$20,000 - 25,000..cccun.n..

$15,000 - 20,000 . c..--.

|
-
(6}
o
o
o

$10,000 ,000. ...,
$5,000 - 10,000 ............
$5,000 or 10SS.coceen ...

Unknown ...

Education:

College Degree......c.......

Unknown ..o eeaae

I13.St Year

18

Cvurcr

13

18

21

48

23



CLJENT CHARACTER IsSfICS CONT.:

Age:

30 - 39 i

40-44 . ...

50 - 59 ...l

60 and Older

Marital Status:
Married. ... ... .......
Divorced ... ... ........
Separated. . . . . . ...

Widowed ... oceeeee e
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Criminal sanctions, edwinletrwllve licensing sellers, and reloted
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olochoi VMng otTsrow, . art those ipeddled by statute. H a
tonctkn It not epsclfled by to*. . ., It Wnot Heted* MS. Depart*
mend ad Transportation, hWknat H/wroy Traffic Scdety vanlstro
tfon, Otgeet ed

January ijAWnA

Ifs»(jr’Wrr 3P. "Ferm ot Imprisonment* refers to both )adl
sentences and prlean sentences. 'The term Yna-vkrfory sanction’
meane either ¢ cririnot sanction or an odnlniitretlve licensing
action which muet be hyoeed by either @ court or odWnUtrolive
og«ncy* (Source, p. 1*1). tVe-convictlon licensing octlon" rederi
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to provllions which snabfe the Stole liceneing agency to euepand a
Ikwnee prior to convictkn bated on Wood alcohol concentration
level. Mandatory minimum teem od wlth*o«rcf* rtderr to o manda-
tory minimum term od either Dcenee tuepenelon or revocation. Be*
couee od variation among the JurleVcliont within categories od
Mnctlons, ig., terns od brprlsonment or amounti od fines, the
Source document at well as individual )urlevellers' itadvtee ehoutd
be consulted. In Its Mbte, "S" InVcotee that such a provtelcn le
provided expreesiy by etatvto. Statutes ehouid be ooneufted for the
M1 text and meaning of "edflc previsions.



Statutory provisions authorising blood alcohol concentration teeti
lor person* suspected of driving while Intoxicated, and sanctions (or
refusal to take such tests

By Jurisdiction, as of January I\

\Bh o

Prelim ngry breath test Implied_Con**nt chemical test
Sanctions for refusal Sanction* for rtfoeai
to submit to to take Implied
preliminary breath test consonl chemical tesl
Administrative Arreit Administrative
Statutory licensing required Ikoneing
Jurisdiction ourthorllation  Criminal octlon for consent Olminol octlon
Alabono Yet S
Alaska S S Yet S S
Arirono Yes S
Arkansas Yee S
California Yes S
Colorodo S Yes S
Connecticut Yes S
Oeloware S N. S
District of Columbia Ye* S
Florido S Yet S
Georgia Yes S
»(Twail * S
ldcho K% S
Illinois * S
Indiano S EE: S
lowo s° Np» S
Kansas Yes S
Kentucky S Yes S
Louisiana Yes S
Maine N> S
Maryland S Yes S
Mauochuselts Yes S
Michigan S Yes S
Minnesota S S ﬁ) S
Mississippi S S
Missouri Ye* S
Montana Yex S
Mrtrnska S S Ye* S S
ffevodo S S Yos S
New Kmpshire S Yee S
Nrw Jersey Yes S S
New Mexico o Ye* S
New York S S Yes S
hfarfh Carolina S Yes S
Nxth Dokola S S Yes S
Chio Yes S S
Cklchomo Yee S
Oegon Yes S
Pmneylvama S N> S
ffoerto Rico S Ye* S
Fhode island S Ye* S S
South Carolina Yex S
South Dakota S Ye* S
Tennessee N» S
Texas Ye* $
S

Wrﬁ% S (d) S

S Yet S

ThAhtfen Ye* S

West YVgn-Kj S Yes S

1 5 Yer S

Ye* S
htotei See Kbit, table 1.SJ. In the table, *S* LWted to drher! Involved In QOICB and

indent** that such a provision Is provided «*e y@/tr low violation*.
preesiy by statute. Statute* should be coneulled AR but probab|y not.

far the M1 tert and meaning of specific provIl* .
Souroet US. DeparAment ?f Tr&r&s?o[tatlon, th-
llonol Hiffway TF6ITK Satety AdrilttratUn,

OApplies only when there her been either on kv Qoeet of State

jury or deolh relolod Occident. JITUT

Arteel may be a prior condition to an replied DCi

consent chenecol tell under cettoin cweurrv od by SCLRCXBOCK .tort.

tloncee but It no! required In oil condltione.

M Sourceboob of crmnot petics statistic* Irtf



Toble LW

Criminal sanctions, odm/nlstratlv* licenging actlorn, and related

action* tor driving while Intoxicated offenses
fly Jurisdiction, ca of Jonuary 1)W--Conlinued

“nbf far flril offense but may opply to second and/or subsequent

offeree*, _ . S . .
Mery be required where involved in accident causing dcsmogei,

injury, or death. .
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| GUIDELINES FOR PROSECUTING FORFEITURE ACTIONS
FISH, GAME AND GUIDING

A. Statutory Authority: Forfeiture in Fish. Game
and Guiding Violations

Several statutes provide authority for forfeiture
of equipment and i1llegally taken fish and game; these
include AS 16.05.190, AS 16.05.195, and AS 08.54.210. The
statute primarily used as a basis for in rem forfeiture of
illegally used equipment is AS 16.05.195, enacted in 1974.
That statute provides, in relevant part:

(@) Guns, traps, nets, fishing gear,
vessels, aircraft, other motor vehi—
cles, sleds, and other parapher—
nalia or gear used in or 1in aid of
a violation of this title, or regula—
tion promulgated under this title,
be forfeited to the state

(1) upon conviction of the
offender in a criminal proceeding
...or

(2) upon judgment of a court
of competent jurisdiction in a pro—
ceeding in rem that an i1tem speci—
fied above was used in or in aid of
a violation of this title or regula—
tion promulgated under it.

(b) Items classified in (a) of this
section may be forfeited under this
section regardless of whether they
were seised before instituting the
forfeiture action.

(c) An action for forfeiture under this
section may be joined with an alter—
native action for damages brought
by the state to recover damages for
the value of fish and game or parts
of them...transported or possessed
contrary to the provisions of thi3
title or a regulation promulgated
under 1it.



(d) It i1s no defense that the person
who had the items specified in ()
of this section 1iIn possession at
the time of i1ts use and seizure has
not been convicted or acquitted in
a criminal proceeding resulting
from or arising out of 1ts use.

(e) No forfeiture may be made of an
item subsequently sold to an inno—
cent purchaser ingood faith. The
burden of proof as to whether the
purchaser purchased the i1tem iInno—
cently and in good faith shall be
on the purchaser.

() An 1item forfeited under this section
shall be disposed of at the discre—
tion of the department.

The legislature passed this statute partly in response
to procedural questions that arose in the case State v. Graybill,
545 P.2d 629 (Alaska 1976), where forfeiture was demanded by the
state in a criminal case involving illegal possession and
transportation of a bear hide. Graybill had argued that it was
mancatory for the state to initiate a separate iIn rem civil
proceeding in order to seek forfeiture of the airplane used in
the violation. The supreme court rejected this argument and held
that under AS 16.05.190, which was the only fish and game
forfeiture statute at the time, an aircraft could be forfeited in
a criminal proceeding.

AS 16.05.190, which was not repealed or replaced
by AS 16.05.195, provides authority for the state to seize guns,
traps, nets, aircraft, etc., and provides that upon conviction of

the offender of a violation of the fish and game code, the



equipment may be forfeited by court order. AS 16.05.190 differs
from AS 16.05.195 in that it does not address civil ¥n rem
procedures, and it specifies that illegally taken fish and game
shall be forfeited by the court upon conviction; it does not,
however, address the disposition of vessels, aircraft or other
equipment forfeited by a court. In contrast, AS 16.05.195
establishes that forfeited equipment "shall be disposed of at the
discretion of the department™ [of Fish and Game).

Generally, when bringing an in; rem forfeiture action,
AS 1b.05.195 is the appropriate statutory authority; use AS
16.05.190 for obtaining a search and seizure warrant or for
obtaining a court order disposing of illegally taken fish or game

in a criminal proceeding.

In addition to the forfeiture authority provided in
Title 16 for fish and game violations, AS 08.54.210(b) provides

in pertinent part:

[A] person who engages 1in guiding or
transporting activity during the period
his license is suspended or revoked under
this chapter [guiding chapter, Title 8,
Alaska Statutes) 1is guilty of a felony
punishable, upon conviction, by a fine
or not more than $5,000 and by imprison—
ment for not less than one year nor more
than 3 years. In addition to punishment
for a felony, all guns, fishing tackle,
boats, aircraft, automobiles or other
vehicles, camping gear and other equip—
ment and paraphernalia used 1in, or in
aid of, guiding or transporting activity
engaged in during the period ot
suspension or revocation shall be
confiscated by persons authorized to
enforce this chapter. [Emphasis addedl



This statute uses the term "confiscate" rather than
"forfeit” but the terms have been used synonymously, State.
Conservation Department v. Brown, 53 N.W.2d 859 (Mich. 1952), and
thus the statute provides a separate forfeiture authority Lor
guiding violations.

It is clear, both from the statutes discussed above and
from case law, that the state has the authority to seek
forfeiture of vessels, aircraft and other equipment used 1iIn
violation of fish and game and some guiding statutes or regu—
lations both in a criminal case brought against the individual or
in a civil in rem action brought against the vessel or airplane
itself. State v. Graybill, 545 P.2d 629 (Alaska 1976).

B. Civil In Rem Actions.

In contrast to a criminal action, which Is prosecuted
by the district attorney % office, a civil in rem action is
brought by the attorney general. An in rem proceeding is
substantially different from a criminal action, and provides
certain strategic advantages. First, the in rem complaint is
brought against the aircraft or vessel itself as the defendant,
and no individual people need be named as defendants in the case.

Service 1s effected on a vessel or aircraft by actual
or constructive seizure of the equipment (with a warrant), by
posting the item with a copy of the complaint, and by filing

notice of forfeiture by publication. The warrant should be



obtained under Alaska Rule of Criminal Procedure 37. See F/V
American Eagle v. State, 620 P.2d 657 (Alaska 1980). The
registered owner and any known claimants should be notified of
the action, but need not be made parties. United States v.
Follastrine. 8 Alaska 104 (D. Alaska 1929); United States v.
Bleasby, 257 F.2d 278 (3d Cir. 1958); People v. One 1971 Mercury
Sedan. 163 P.21 443 (Ct. App. Cal. 1946).

Secondly, the ija rem proceeding is a civil action and
therefore the rules of evidence, burden of proof, and discovery
provisions for civil cases are applicable. Civil rules provide
considerably more expansive discovery than criminal rules, aid
the civil burden of proof by a preponderance of the evidence
applies. Case law shows that in rem forfeitures are considered,
although civil actions, "quasi criminal in nature”. Graybill v.
State, 545 P.2d 629 (Alaska 1976). This holding does not,
however, mean that a criminal burden of proof applies. Judge
Madsen, whorendered the superior court decision in F/V American
Eagle v. State, 620 P.2d 657 (Alaska 1980), cert. denied,

u.s. , 71, L. Ed.2d 284 (1982), stated in his decision granting

forfeiture of a fishing vessel;

The court, after having heard and weigh—
ing the testimony of the witnesses and
the exhioits, finds that the state has
met 1ts burden by clearly and
convincingly proving by a preponderance
of the evidence.



See also, S5tate v. Rice, 626 P.2d 104 (Alaska 1981); U.S. v.
Twelve Ermine Skins. 78 F. Supp. 734 (D. Alaska 1948).

Because the uil rem action 1is civil rather than
criminal, the case must be filed within two years (AS 09.10.070);
in rem civil actions are not bound by the criminal procedure
tour-month rule.

Most forfeiture statutes, like AS 16.05.195, are silent
on the question of whether a jury trial is ofright. The
opportunity for a jury trial will probably be favored in Alaskan
courts, but because of the complexity and nature of civil
forfeiture proceedings, judge trials are preferable, as 1s the
practice in admiralty. Jn general, courts look to admiralty
procedures in handling forfeitures, U.S. v. $5,372.85 U.S. Coin
and Currency, 283 F. Supp. 904 (D.N.V. 1968); One Plymouth
Automobile v. U.S., 165 F.2d 186 (5th Cir.1947). Also see, F/V
American Eagle v. State, 620 P.2d 657 (Alaska 1980), cert.
denied, __ U.S. 71 L. Ed.2d 284 (1982). As a general rule,
admiralty cases are tried by a court, not a jury. The Paolina
SN, 11 R 171 ( 1880); Clark v. U.S., 5 F. Case No. 2, 837
(C.C. Pa. 18 ); seealso, Humble Oil & Refining Co. wv.
Philadelphia Ship Maintenance Co., 342 F. Supp. 786 (D. Pa.
1972); American of Puerto Rico, Inc. v. Transocean Tankers Corp..
317 F. Supp. 798 (D. Puerto Rico 1969); Texas Menhaden Co. V.
Palermo. 328 F.2d 579 (6th Cir. 1964).

Some courts refuse to apply admiralty nrocedure that
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drug violations. This position is based on the argument that
although admiralty forfeitures are prosecuted in rem according to
admiralty practice, seizures on land are not admiralty cases but
"common law informations,”™ in which a jury trial 1is demandable.
People v. One 1941 Chevrolet Coupe, 231 P.2a 832 (Cal. 1951); Or.e
Plymouth Automobile v. U.S.. 165 F.2d 186 (5th Cir. 1947). The
court in People v. One 1941 Chevrolet Coupe, 231 P.2d 832 (Cal.
1951) distinguishes between forfeitures of contraband, where
there is no right to trial by jury, and forfeitures of otherwise
lawful 1instrumentalities, where trial by jury 1is a constitutional
right. The court in State Conservation Dept, v. 3rown, 55 N.W.2d
859 (Mich. 1952) held that forfeiture actions are statutory and
not founded in the common law, and claimants therefore are not
accorded a right to a jury trial.

Another i1mportant distinction between a criminal case
and an in rem civil action, is that the in rem civil forfeiture
is not considered strictly a punishment or penalty, but rather 1is
a deterrent and remedial, 1.e., it Is a way to remove an
instrumentality from the hands of one using it improperly, in
order to protect the state"s resources. Calero-Toledo v. Pearson
Yacht Leasing Co., 416 U.S. 663 (1974); Gulp v. U.S. . 523 F.2d
557 (8th Cir. 1975). A court may be more willing to order
forfeiture in a civil iIn rem proceeding than in a criminal action
where there may be a large disparity between the maximum fine or
penalty (generally, the maximum fine for fish and game violations

IS 51,000 and one year 1in juii) aild Lue value Ui. cue vessel ui



aircrart that iIs seized and forfeited, which may be in excess of
$1,000,000. However, many courts, while recognizing the
deterrent and remedial aspects, still view forfeitures as
primarily a punishment or penalty and not favored in the

law. See One Cocktail Glass v. State. 565 P.2d 1265 (Alaska
1977).

Because the value of property subject to forfeiture may
be so great, some courts favor granting partial forfeiture of the
equipment, or ordering forfeiture of a bond or other security in
lieu of the item itself. F/V American Eagle v., State, 620 P.2d
657 (Alaska 1980), cert, denied,  U.S. 71 L.Ed.2d 284
(1982).

Neither AS 16.05.195 nor the rules of civil procedure
in Alaska provide specific guidelines for the prcceuure to be
followed in an in rem action. The closest rules or guidelines
are, as discussed above, the Federal Admiralty Rules that relate
to bringing a complaint or libel against a vessel, and Alaska
Rules of Civil Procedure 4 and 5; courts will look to these

procedures as guidelines for the action.
C. Guidelines for Bringing Civil In Rem Actions.

An action for forfeiture of valuable equipment ouch as
a vessel or airplane is an extreme measure and represents the

harshest penalty for a fish and game violation. On the other

hand, vessels and eirplane? a unique opportunity to
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deplete the fish and game populations of the state, and 1t 1is
this reason that special consideration has been given to the
matter by the legislature, which granted broad authority for
forfeiture under AS 16.05.195.

In determining whether to prosecute uil rem a boat
or aircraft used in a fish and game violation, one should
keep in mind that forfeiture actions are difficult and time-

consuming to prosecute and may take up to three to five years

for

attorney commitment time. Therefore, the following is an outline

of the criteria to assess before bringing a civil forfeiture
action:
1. Does the violation involve a substantial
commercial benefit to the violator, 1.e., a
"windfall profit"? E.g. , big game guiding,
commercial fishing, fish guiding.
2. Is the violation, even iIf committed by a sport

hunter or fisherman, egregious? |Is there any

intent involved or was the crime a mistake that

would be excused i1f strict liability did not apply

to fish and fame violations? E.g., herding and

harassing game, grossly over limit on fish or
game, waste, inhumane kill, destruction of

signific.".n: oreeding stock, hunting in closed

area. T." particular, 1is there a likely detriment

to the species or stock?



3. Is the equipment, vessel, vehicle, or aircraft
an integral part of the violation? E.g., spotting
from aircraft, using boat for access to closed
area.

4. Is this the second or third similar violation by
the offender?

5. Is there a significant need to deter the public
that necessitates bringing a case to civil trial
on evidence that would not support a criminal
action? E.g., violation occurring on identified
vessels but crewmen now known.

6. What 1s the value of the equipment, vessel,
vehicle, or aircraft relative to the commercial
profit or damage to the resource?

If the violation does not fit one or more of these #

categories, civil forfeiture 1s probably not appropriate.
D. Relationship Between Civil and Criminal Actions.

A criminal case against an individual for afish or
game violation 1s an action independent of any in remproceeding
for forfeiture. Haas v. One 1965 Ford Auto, 529 P.2d 410 (Or.
App. 1974). See also State v. Graybill, 545 P.2d 629 (Alaska
1976). A judge 1in acriminal action has authority toforfeit, as
part of the criminal sentencing procedure, the equipment,

aircraft, vessels, etc. used in or in aid of a violation of the
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fish and game statutes or regulations, under AS 16.05.190;
whether a prosecuting attorney in a criminal case will ask for
forfeiture is a decision to be made by the district attorney.
Many cases will 1involve a criminal prosecution only, for example,
where a private sport hunter flies his aircraft to an open
hunting area where he 1is then involved in a minor game violation
not related to the use of the airplane; here the attorney general
would not bring a civil ia rem proceeding because the case does
not lall within the category of cases outlined above.

Because an action in rem for forfeiture is independent
of any criminal prosecution, a forfeiture action may be brought
even though the individual defendant in the underlying criminal
case was acquitted. United States v. One 1961 Cadillac Hardtop.
207 F. Supp. 693 (D. Tenn. 1962); U.S. v. Three Thousand Two
Hundred Thirty Six Dollars, 167 F. Supp. 495 (D. Alaska 1958).
Also, there may be situations where no criminal case can be
brought, yet where there 1is sufficient evidence to proceed with a
civil in rem action (for example, when there 1is no positive
identification of the pilot or passengers of an aircraft, but
there 1is a clear description of the aircraft used in a
violation). Cases resting or. circumstantial evidence are
particularly appropriate for civil action because the extensive
discovery procedures available can identify critical evidence.

If both civil and criminal actions are contemplated, it

IS best to bring botn cases simultaneously, or as near to the

1 M -ee o oo ot oo
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and i1f the criminal case, which will probably be heard first, is
dismissed or if the defendants are acquitted, the defendants will
not be iIn a position to argue that the iIn rem case was brought
merely because the criminal case was lost and the state is "out
to get" the defendants. Furthermore, 1t is very helpful for an
assistant attorney general to attend a criminal case before
trying the same general 1issues in a subsequent civil In rem
action. The criminal court might decline to grant forfeiture,
even 1f the case were won by the district attorney, and the
attorney general in that situation would be in a position to
continue with the ui rem action against the aircraft or vessel
itself. This may be particularly appropriate in cases, such as
fishing in closed areas, where a maximum criminal penalty is
insufficient to deter the conduct, because the value of the
harvest far exceeds the criminal fine. In some instances the
criminal court may choose not to order forfeiture because of the
pending civil action.

IT a criminal case is won and forfeiture 1is granted but
the judgment 1is appealed, the attorney general may wish to
proceed with an action in rem on the theory that if the criminal
conviction were overturned on appeal, the in rem action would
still be valid. Although the attorney general need not wait for
the final outcome of a criminal action before proceeding iIn rem,
strategy may favor staying action in the civil case until the
criminal action is over. The primary advantage of this sequence

is that it will oreclude the criminal defendant"s resort to the
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fifth amendment right to remain silent which might hinder

evocation of pertinent evidence in the civil suit.

Il MECHANICS OF BRINGING CIVIL FORFEITURE ACTIONS

A. Notification.

As mentioned above, 1t is important that the district
attorney®"s office notify the attorney general®s office (and vise
versa) of any fish and game violation that involves a possible
forfeiture, if the violation falls within the guidelines for
civil prosecution in rem as outlined above. It 1s essential for
the attorney general®s office to become involved in the case from
the very beginning, so that the attorney general®s office can
review the evidence and make a determination as to whether there
is sufficient basis to proceed with a civil 1In rem case.

IT there i1s a stipulation to release the vessel or
airplane in the criminal action, the attorney general®s office
has a strong interest in making sure that the release will cover
the subsequent civil in rem action, 1.e., the release must
provide for a sufficient bond or other security for the
equipment, and include an agreement that the vessel or aircraft
is properly insured and will not leave the state or be sold or
encumbered. The release agreement should also obviate the need

to reseize the vessel or aircraft for the civil In rem action in

e NI xm & M -«eesses It <WL « J mm—
V*o*x w Vv uwo » W bite b Ul .



B. Seizure and Service of Process.

A.S. 16.05.195 provides: "ltems specified in (a) of
this section may be forfeited under this section regardless of
whether they were seized before instituting the forfeiture
action.” At least one superior court judge in Anchorage has
ruled that, notwithstanding this language, the state must
actually or constructively seize the equipment in order to bring
it within the court®"s jurisdiction; merely filing a notice of lis
pendens was held insufficient to obtain jurisdiction. State v.
One Blue and White PA-18 Airplane, No. 3AN-78-900 Civ. (Super.
Ct. Third Jud. Dist. Alaska, Sept. 1978). There are several
other reasons why actual seizure may be appropriate. First,
looking to the Rules of Admiralty for guidance 1in bringing an in
rem action, seizure 1s the means for bringing the action, and the
libel must be posted on the vessel. (Supplemental Rule C, FRCP
provides that the clerk of court issue an arrest warrant when a
verified complaint is filed.) Since an action iji rem is brought
against the i1tem itself, it may be necessary to "serve" the
aircraft or vessel while it is within the jurisdiction of the
court; due to the high mobility of aircraft and vessels, seizure
may be the only way to assure that the res will be within or
remain within the jurisdiction of the court. It would be
pointless to bring a forfeiture action against an aircraft or
vessel that may subsequently disappear from the jurisdiction of

the court or be sold or otherwise encumbered.



Seizure for an in rem civil case should be made upon a
warrant 1issued by a superior court judge. Evidence obtained as
the result of an illegal search may not be admissible in a civil
in rem action. One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S.
693 (1965). However, as long as the evidence supporting the
forfeiture is not tainted, it can be argued that an illegal
seizure of the defendant"s property 1is not a basis for dismissal
of the case. See, The Ship Richmond v. United States, 9 Cranch
102, 3 L.Ed. 670 (1815); United States v. One Chevrolet Sedan, 7
Alaska 605 (D. Alaska 1927). The court in Boyd v. United States.
116 U.S. 616 (1886) distinguished between a search for and
seizure of a man 3 private books and papers for the purpose of
obtaining information or using them as evidence against him, and
seizure for the purpose of forfeiture. In United States v. One
Ford Coupe Auto, 272 U.S. 321 (1926), the court held that where
property declared forfeit by a federal statute iIs seized by one
having no auchority to do so, the United States may "adopt" the
seizure with the same effect as i1f it originally had been made by

a duly authorized officer.

C. Release.

Depending on the circumstances, it may be desirable to

allow the defendant property to be released pending trial.
If an aircraft or vessel is released on stipulation, it

1?7 if.pOr r rb3t th® nnrpamopr ° 0 Hofrj nr-
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promissory none or at lease insurance coverage for che value of
the vessel or aircrafc. If a bond i1s secured, it should cover at
least the full value of the vessel, with a provision for
alteration of the stated value in the event th3t the property
increases iIn value during the tendency of the litigation. It may
be i1mpossible to accomplish this as a practical matter. In that
event, It is best to establish the security or bond in much the
same manner as bail. Any stipulation for release should also
include a provision that the owner not sell or otherwise encumber
the property, and that the owner will produce the item upon

demand.
D. Service and Parties.

In accordance with admiralty procedure, service on a
ship (or airplane) can be effected by posting a copy of the
complaint on the property and leaving a copy with the person
having control of i1t, and by publication of a notice of filing a
forfeiture complaint.

Alaska courts may require personal service of che
notice of filing a forfeiture action on all ascertainable owners
or claimants, so a title search should be made 1in connection with
service of process. The U.S. Supreme Court has ruled that where
the government knew chat the owner of a forfeited car was not at

che address co which notice was rent, the service was iInadequate.
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Because the action is in rem, there are no "necessary"

parties to the action, other than the "res" and the state. Utah

Liquor Control Comm®n. v. Wooras, 93 P.2d 455 (Utah 1939). For a
case contra this general rule, see People v. Broad, 12 P.2d 941
(Cal. 1932). The presence of the owner or claimant is not
necessary for the action to proceed. The owner of the item, or
anyone claiming an interest in it, although not named as a party,
may appear and make a defense, either by filing a claim and
answer or by moving to intervene. People v. One 1941 Mercury
Sedan, 168 P.2d 443 (Ct. App. Cal. 1946).

Because of AS 16.05.195(e), a lis pendens giving
notice of the forfeiture action must be filed against the ship or
aircraft, with the U.S. Coast Guard, FAA, or local recording
district, as appropriate. In the case of vessels, the U.S. Coast

Guard will file the notice, with the vessels documentation

papers.

111 DISPOSITION OF FORFEITED EQUIPMENT

AS 16.05.195 provides that equipment, 1including
aircraft and boats, forfeited for a fish and game violation is to
be disposed of at the discretion of the Department of Fish and
Game. The statute does not require that the department sell the
equipment at public auction, nor does it specify that the
department pay off liens or mortgages on the forfeited equipment,

rtcwever, tne Alaska Supreme Court, m state v. Kice, ozb P.cu idfc
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(Alaska 1981) held that where a third party (in that case, a

financial institution) had done all it reasonably could be

illegal use of equipment in which it had

expected to do to avoid
an interest, it was entitled to remission of its interest in the

forfeited equipment.
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10.

FORFEITURE CHECKLIST: INITIATING THE ACTION

Seizure Warrant, Affidavit of Return. (n.b. - separate
court number and file for che seizure warrant).

Receipt and Inventory of aircraft/floats,skis, or vessel
and gear.

Civil Complaint for Forfeiture, Summons (post on vessel
or airplane), Return.

Title Search.

Notice of Filing Complaint - send to owner and lienor.
Motion for Service by Publication, Affidavit, Order.
Notice of Filing Complaint (for publication iIn news—
paper) .

Affidavit of Publication.

Lis Pendens (file in Oklahoma City, for aircraft, or
State Recording Office further equipment).

Stipulation for Release, bond, insurance coverage, etc.
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10.
11.

12.
13.

14.

FORM NO.
OPERATOR"S
SEIZURE INFORMATION
(AIRCRAFT)

Make of aircraft

1

Model of aircraft

Official F.A.A. Registration No.

Engine Serial No(s).

Airframe Serial No.

Floats (Skiis) type

Floats (Skiis) - Serial No.

Floats (Skiis) - Estimated value today

Description of aircraft, (wheels, STOL kits, stall
types of fabric, color scheme, etc.)

Value when purchased $

fences,

a. Date of last reappraisal

b. Value at last reappraisal $

c. Name and address of appraiser

Estimated value today $

Place and date of most recent overhauls or repairs

a. Name of owner(s)

b. Address of o w n e r
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FORM NO. 1 (cont.)

15. Liens.
Date Payment

Name & Address Balance Incurred Schedule

a. _per mo,

b. , 19 _per mo

C. 19 per mo,

16. Insurance coverage.

Names of Insurance Type of Amount of Premium

Company Insurance Insurance Amount and

Due Date

a. $ per__s
Due

b. $  per__;
Due__

C. $  per_
Due

17. Description of instruments, radios, and appurtenant

equipment and other paraphernalia.

Item Model No. Serial No. Date of Purchase Condition

a .__

b .__

C.

d.

DATED this ___ day of , 19, at
, Alaska.

Signature of Operator(Owner)
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FORM NO. 2

OPERATOR"S
SEIZURE INFORMATION
(VESSEL)
1. Name of vessel
2. Kind of vessel
3. Official u.S.C.G. No.
v. Port of Registry _
5. ADF&G No. AK
6. Value when purchased $
7. a. Date of last reappraisal , 19
b. Value at last reappraisal $
C. Name and address of appraiser
8. Estimated value today
9. Place and date of most recent overhauls or repairs
, 19.
, 19.
10. a. Name of owner
b. Address of owner

Tele. ( T
11. Names of others with a right, title or interest in vessel

(e.g. Banks, NOAA, state, materialmen, supplies, crews
wages, etc.)

Date Payment
Name & Address Balance Incurred Schedule
a . , 19 $ Der n.o

b. , 19 $ per mo,



12. Insurance coverage. FORM NO. 2 (cont.)

Names of Insurance Type of Amount of Premium
Company Insurance Insurance Amount and
Due Date
a. $ per____ i
Due
b. $ per____ i
Due
C. $  per____ i
Due
13. Description of navigational equipment, fishing gear and
other paraphernalia.
Item Model No. Serial No. Date of Purchase Condition
a .__
b.
C.
d._
e.
L
S-.
h._
i_
i-
K._
1
DATED this day of 19 at
Alaska.

axgnauure or uperator
Operator®s Printed Name
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FORM NO. 3
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

STATE OF ALASKA,
Plaintiff,
VS.
ONE RED AND WHITE PIPER
airplane, , Serial
Number an”

contents thereof, 1including
appurtenant instruments,
radios, and floats,

Serial No.s ard .
JOHN DOE andlANF DOE,

Defendants.

N WA NN NNAL AL AL

Civil No.

COMPLAINT FOR FORFEITURE AND DAMAGES
(AS 16.05.195)

The State of Alaska, through its Attorney General,
alleges as follows:
First Cause of Action
1. This 1s an action for forfeiture of Piper

N (describe) and the contents of the aircraft,

including appurtenant instruments and radios. This action 1is

brought under AS 16.05.195.

2. On or about , 19 . In the

vicinity of ,

Judicial District, State of Alaska, the above-described aircraft

was nseH by Hefandanr.s

to (describe violation]
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FORM NO. 3 (cont.)

These actions constitute violations of fish and game regulations

3. AS 16.05.195 provides that aircraft and other
paraphernalia or gear may be forfeited to the state upon judgment
of a court of competent jurisdiction in an action in rem that the
aircraft and paraphernalia or gear were used in or in aid of a

violation of a fish or game statute or regulation.

4. On , 19 , pursuant to a seizure
warrant 1issued on , 19 , the above-described
aircraft, its floats and equipment were seized at ,
Alaska, Judicial District, and the aircraft, floats and

equipment are or will be within the jurisdiction of this court
during the pendency of the proceedings in this matter.

WHEREFORE, the State of Alaska prays for:

l. Judgment forfeiting the above-described aircraft.

floats, and equipment to and for the use of the State

of Alaska.

II. Costs, attorney fees and such further relief as

the Court may deem appropriate.

Second Cause of Action

1. The State of Alaska realleges and reaffirms the
allegations of paragraphs 1 through 4 above.

2. This 1s an action for damages, for che value of
(describe resource]

Lakeit in violation of /nastca fisn ana game statutes ana
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FORM NO. 3 (cont.)
regulations. This ~ction is brought under AS 16.05.195, which
provides that an action for damages may be joined with an action
for forfeiture of aircraft and equipment used in or in aid of a
violation of an Alaska fish and game statute or regulation.

3. The defendants

are, and at all times relevant to this action have been,

residents of , Alaska, Judicial District.
4. On or about , 19, in the
vicinity of Judicial

District, State of Alaska, defendant

[describe violation]
in violation of Alaska Fish and Game regulation
the offense being [describe]
5. As a result of the actions of defendants

described above, the State of Alaska has

been irreparably damaged by the illegal appropriation of

in an amount no less than

S

WHEREFORE the State of Alaska prays for relief as
follows:

l. Damages in an amount not less than

$ said damages to be proven more

specifically at trial.

II. Costs, attorney fees and such further relief as
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FORM NO. 3 (cont.)

this Court may deem appropriate.
DATED at Anchorage, Alaska this day of
, 19

ATTORNEY GENERAL

By:

Assistant Attorney General



FORM NO.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

DIRECTIONS FOR SERVICE

STATE OF ALASKA, DATE:
Plaintiff, COURT NO .:
VR SERVICE NO.:
ONE RED AND WHITE _
airplane, N , Serial
Number ami contents

thereof including appurtenant
instruments and radios, and floats,

Serial Nos. and , and
Defendants.
Nature of Writ: COMPLAINT FOR FORFEITURE AND DAMAGES

(AS 16.05.195) and SUMMONS

SERVE: One red and white ___
airplane, N Serial
Number andcontents

thereof, including appurtenant
instruments and radios, and floats.
Serial Nos. and , by
posting a copy of this complaint
and summons upor said aircraft,
located at the Fish and Wildlife
Protection hangar, State of Alaska,
Department of Public Safety, Lake
Hood, Anchorage, Alaska.

Please make return of service to:
Clerk of the Superior Court

303 K Street
Anchorage, Alaska 9950)
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FORM NO.

with copy to:
Office of the Attorney General

1031 4th Avenue, Suite 200
Anchorage, Alaska 99501

ATTORNEY GENERAL

By:

Assistant Attorney General



SEIZURE WARRANT FORMS

A civil torfeicure action must be coupled with actual
or constructive seizure of the res. At least one state superior
court judge has ruled that filing a notice of seizure and a lis
penaens 1in the appropriate recording office 1is not sufficient
constructive seizure. Physical seizure or chaining or
immobilizing che equipment and attaching a copy of che complaint
IS appropriate. An item may be seized without a warrant under Ac
16.05.190, but a subsequent seizure warrant should be obtained

even In such a case in order to obtain judicial approval.



FORM NO. 5
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

Warrant to Seize
IN THE NAME OF THE STATE OF ALASKA
TO ANY PEACE OFFICER AUTHORIZED TO EXECUTE WARRANTS

Sworn testimony has been given by
Alaska Fish and Wildlife Enforcement Officer, on
19 , that he has reason to believe that a (describe 1item]
registration number , 1S at this time at or near

. , Judicial District,
State of Alaska. Pursuant to AS 16.05.170, AS 16.05.190, and
AS 16.05.195, the aircraft

1. Is evidence of the particular crime of
in violation of and
2. Is evidence of the particular crime of

in violation of

3. May be forfeited to the State of Alaska under
AS 16.05.195, upon determination by a court of
competent jurisdiction, in a proceeding In rem,
that the aircraft was used in or 1in aid ot a
violation of an Alaska Fish and Game statute or
regulation.

I am satisfied that there is probable cause to believe that the
aircraft so described above was used in or in aid of a violation
of

I am satisfied that there are grounds for issuance of a warrant
to seize the aircraft described above under AS 16.05.170 et seq.,
and AS 16.05.195, as well as on the other foregoing groun3¥.

I am satisfied that seizure of the above-described aircraft is

necessary in order to insure that the aircraft will come within
che jurisdiction of this court.
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FORM NO. 5 (cone.)

YOU ARE HEREBY COMMANDED to seize the aircraft designated in this
warrant above, registration number , Serving
this warrant between 7:00 a.m. and 10:00 p.m. Upon seizing said
aircraft, you are commanded to hold i1t secure pending further
court order, leaving a copy of tlis warrant, a copy of the
supporting affidavits, 1f any, and a receipt for the property
taken, and to prepare a written inventory of the property seized
and to return this warrant and bring the property before me (or a
Eec?ipt thereof) within ten (10) days of this date, as required

y law.

(SEAL)

DATED:
Judge/Magistrate



FORM NO. 6
RETURN

I received the attached Warrant to Seize on
19 , and have executed it as follows:

Oon , 19 , at (a.m.)(p.m.),
I sei1zed the property described in the warrant, and | left a copy

of the warrant (with) (at)
inventory of the property taken pursuant to

The following is an
the warrant-

This inventory was made in the presence of
and of

I swear that this inventory is a true and detailed account of all
property taken by me on the authority of this warrant.

Name and Title

SIGNED and SWORN to before me this , day of
19 e
(SEAL)
Judge/Magistrate
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NOTICE OF FORFEITURE

Vessels, airplanes, vehicles, fishing gear, hunting
equipment, Tfish and game or parts of fish and game, 1including
aquatic plants subject to civil forfeiture under AS 16.05.190 and
.195 are typically subject to various claims of interest. To
avoid allegations that persons claiming an interest in objects
have been denied due process, a notice of forfeiture should be
sig led by the clerk of court and served upon all persons known to
have an interest in the 1items. |In addition, publication in local
or industry newspapers giving notice of the criminal or civil
forfeiture action provides further compliance with judicial due
process standards of notice. Notice to lienholders or owners of
record must also be provided before forfeiture in a criminal
action, and the interest of an "innocent”™ lienholder who has
taken all reasonable steps to insure that the item was not used
illegally cannot be forfeited, State v. Rice, No. 13969 BE,
(Superior Ct, Fairbanks May 16, 1979). A joint venture, however,
may not be deemed an "innocent" third party. F/V American Eagle
v. State, 620 P.2d 657 (Alaska 1980).

The Notice of Forfeiture summarizes the complaint and
advises interested parties how to obtain copies of the complaint
and how to file a claim to the res. This notice is a substitute
for the more costly publication of the entire complaint.

Each Notice of Forfeiture should allow an opportunity
for che interested party to obtain a hearing for release of the

res. Several state supreme courts have decided the state must



take the initiative to set up this hearing. Other states
conclude the hearing is not mandatory. Alaska law does not
require such a hearing (the omission is a major point on appeal

in the F/V American Eagle v State. 620 P.2d 105 (Alaska 1980)

cert denied, and State v. Rice, 626 P.2d 104 (Alaska 1981).

Because petitions for release will always be entertained by our

courts, the opportunity for a hearing should be confirmed.



FORM NO. 7

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

STATE OF ALASKA,
PLainciff,

VS .

THE F/V MR. WONDERFUL, its
paraphernalia and gear, che
proceeds of 52,349 pounds of
king crab delivered pursuant
Co ADF&G Fish Tickec

No. E 534219, LARRY EDFINGER
and PAUL TATUM,

Defendants.

No. 3AN - Clv

NOTICE OF FORFEITURE
TO: The above-named defendants and all other persons
claiming any right, title or interest in the F/V Mr.
Wonderful, 1its paraphernalia and gear.

On , 19 an action under AS 16.05.105. =**

The complaint alleges the illegal taking, possession and
transportation of king crab in waters subject to the jurisdiction
of che State of Alaska on or about September 16, 1978.

You must file claim to che defendant items with the

clerk of this court and with che Attorney General®s Office on or

** For the forfeiture of the F/V Mr. Wonderful, 1its
paraphernalia and gear and proceeds of 52 349 pounds of Alaska
king crab landed on September 16, 1978 under ADF&G cickat No. E
534219 was commenced in che Superior Court in Anchorage.
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FORM NO. 7 (cont.)

before 20 days after service by mail or personal delivery or
within 30 days after the last date of publication of this notice
whichever 1is sooner. After filing your claim you must, within
twenty (20) days after receiving a copy of the complaint, file
with the court and serve on the Office of the Attorney General,
State of Alaska, 420 L Street, Suite 100, Anchorage, Alaska,
99501, Telephone (907) 276-3550, your answer. If you fail to do
so judgment will be entered for the relief demanded in the

Complaint.
DATED this day of , 19 at Anchorage,

Alaska.

Clerk of the Courts
303 K Street
Anchorage, Alaska 99501



RELEASES
A. ATRCRAFT.

In genera , it is simpler not to release seized
aircraft pending litigation unless directed otherwise by the
court; however, 1If the case is likely to take a long time to
resolve, or state storage facilities are full, it may be
advisable to release under appropriate terms. A bond or other
security, preferably in twice the value, should be posted in
order to cover unforseen problems and potential losses or
liabilities. If an aircraft is not released, 1t should be
carefully stored with the engine "pickled”, and be kept under
adequate custodial care.



FORT NO. 8

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

STATE OF ALASKA,

Plaintiff,

No. 3AN - CIV.
STIPULATION FOR RELEASE OF AIRCRAFT
[
This i1s an action for forfeiture of the above-described
defendant 1tems.
I
The known parties with an interest, right or title to

the defendant items are:

1. (State of Alaska)

2. (Government bureaus)
a. Taxes
b. Loans
3. (Owner/0Operator)
4. (Bank)
5. (Lienor or Mortgagor)
6. (Materialmen and Mechanics)

7. (Other)



FORM NO. 8 (cont.)

The above-described aircraft was seized on

, 19 , under (a warrant 1issued

on in the court of

_ Alaska).

v
It i1s presently in the best interests of all parties
that the defendant items name in Exhibit A to this agreement be

provided an opportunity to engage in lawful activities until

19 , (or such time as a [district or

superior] court decision on forfeiture is rendered).

THEREFORE the parties agree as follows-

1. Plaintiff, which has limited storage facilities,
agrees to release, under the terms and conditions of this

stipulation, the described aircraft with appurtenantinstruments

and radios, to the control and custody of ,

hereinafter referred to as '"custodian™, or his agent or

designated employees. The aircraft is subjectto and remains

under the state"s constructive seizure.

2. Custodian shall meet all obligations on the
defendant items without delay. The obligations and dates of

payments presently known are:



FORM NO. 8 (cont.)

Monthly Due
Lender Total Payments Date
a.
b .
c-____
3. Each lender shall confirm receipt of each required

payment in writing within five days of due date.

h. Custodian as

registered/joinr-owner of che aircraft 1in .
agrees to keep and maintain the aircraft within the State of
Alaska and neither sell, dispose, nor otherwise encumber or
diminish his ownership or equity in che aircraft unless

specifically authorized by order of the court or upon stipulation

with the state.
5. Custodian agrees to hold the state harmless for

any damages or obligations which may occur after delivery to
custodian under this agreement. Custodian agrees to abide b> all
orders of this court or any appellate court, interlocutory or
final, and will deliver the aircraft to che state at such place
and such time as may be directed to this court or any appellate
cou-t in the same or better condition as received from the state

by virtue of this order, ordinary wear and tear excepted.



FORM NO. 8 (cont.)
6. Custodian agrees to obtain insurance (hull and
liability) on the items being delivered in an amount equal to
their replacement value and to keep such a policy in force for

the full replacement amount at all times.

7. The parties agree upon the following value of the

defendant items listed in Exhibit A at the time of seizure.

Date of Seizure Value $
8. To secure the state"s interest in the aircraft,
custodian shall (post a bond in the amount of )
or (deposit the sum of $ ; In cashier®s check
with the clerk of the court, , court,

State of Alaska).

9. (Bond/deposit) shall be increased whenever there
iIs an assessed increase in value of the defendant items equal to
twenty percent of the value given iIn i1tem number 7 above.
Custodian agrees that in the event of the accidental loss of the
aircraft, or substantial loss to the aircraft, or loss of the
aircraft by theft or act of God, or otherwise, or his failure to
return the aircraft upon court order forfeiting his interest 1in
the aircraft, the (stipulated value of the aircraft on deposit as
set forth in paragraph 70 or (bond) shall be forfeited to the

State of Alaska. The state shall retain the accrued interest on

rhe .amounr deno”ir#»H Tp rHo ouonr pf Aarrlaoa fn rho
. . w



FORM NO. 8 (cont.)
aircraft, custodian shall either repair the damage, and restore
the aircraft to the same or better condition which existed prior
to the damage, to the satisfaction to the state, or forfeit that
percent of the stipulated value required to restore the aircraft
to the same condition which existed before the damage.

10. Custodian shall be penalized as follows for delay
in delivery from the time custodian or his representative

receives oral or written notice of a decision of forfeiture.

Delay (Days) Penalty
a. 0-1 None
b. 2-3 57. of the value of paragraph

or the value of
the. returned items at time of
delivery, whichever 1is higher.

C. 4-5 107.

d. 6-7 507.

e. More than 7 Forfeiture of bond/value on
deposit.

11. Custodian shall do no act with the aircraft, nor
permit nor allow any act to be done by his agents or employees
thatcould subject 1t to forfeiture or seizure by this state, any
other state, federal or private authorities, and agrees to keep
the aircraft current in annual inspections, and to keep and
maintain the aircraft in accordance with all Federal Aviation

Administration regulations and directives.

12. Custodian absolves the State of Alaska, its agents

aliu eiiip 4W=*ties , ui any liauilicC ji udtdgec CttaC titiglit liaVe



FORM NO. 8 (cont.)
occurred while the aircraft was iIn srate custody, and further
agrees to receive the aircraft as is and where is at the time of
release.

13.  In the event that improvements are made to the
aircraft during che aircraft"s release, including but not limited
to che addition of avionics, overhauling or replacing che
engine(s), repriring or replacing mechanical parts c" the
aircraft, refabricing, etc., beyond ordinary maintenance
including annual and 100 hours inspections, the state will
reimburse che custodian for any additional fair market value over
that at the time of seizure, which is directly attributable to
the improvements iri the aircraft at the time of forfeiture, 1if
che aircraft 1is forfeited in this action. If che parties cannot

agree, the fair market value for the improvements shall be

determined by the court.

14. This Stipulation and Release of the aircraft
becomes effective only upon two days written notice to the
undersigned Assistant Attorney General and to the Department of
Public Safety, Fish and Wildlife Protection, the two days to be
counted excluding legal holidays and weekends. After two days”
notice, the aircraft shall be released only between the hours of

8 a.m. and 4 p.m., Monday through Friday.



FORM NO. 8 (cont.)

DATED at , Alaska this day of
. 19
Custodian Plaintiff
Custodian Representative Interested Parties
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FORM NO. 9
IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
JUDICIAL DISTRICT AT

State of Alaska.
Plaintiff,
VS .

F/V MR. WONDERFUL, its
paraphernalia and gear, the
proceeds of 52,349 pounds of
king crab delivered pursuant
to ADF&G Fish Ticket
No. E 534219, LARRY EDFINGER
and PAUL TATUM,

Defendants.
No. 3AN Clv

STIPULATION FOR RELEASE OF VESSEL

This is an action for damages and forfeiture of the
above-named defendant items.
I
The known parties with an interest, right, or title to
the defendant items are:

1. State of Alaska

2. U.S. Government, NOAA

a. Taxes (fed. state)

b. Loans

C- etc.
3. (Owner/0Operator)
4. (Bank)
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FORM NO. 9 (cont:.)

5. (Crewmember®s wage claims)

6. (Materialmen and suppliers)

It 1s presently in the best interest of all parties
that the defendant i1tems named in Exhibit A to this agreement

have an opportunity to engage in lawful activities until

19  (or such time as a [district or

superior] court decision on forfeiture is rendered).
Therefore the parties agree as follows
1. The defendant items named in Exhibit "A"™ are

released to the control and custody of

, hereinafter referred

to as "Custo 1an
2. Custodian shall meet all obligations on the
defendant items without delay. The obligations

and dates of payments include:

Lender Total Monthly Due
Payment Date
a .
b .
C.
3. Each lender shall confirm receipt of each required

payment in writing to the state within five days

of the due date.
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FORM NO. 9 (cont.)
No additional obligation may encumber the vessel
without written permission of the state.
Custodian agrees to hold the state harmless for
any damages or obligations that may occur after
delivery to custodian under this agreement.
Custodiar agrees to obtain insurance on the items
being delivered in an amount equal to their full
replacement value and to keep such a policy in
force at all times.
The parties agree upon the following value of the

defendant items listed in Exhibit A at the time of

seizure.
Date of Total
Seizure Value

, 19 S

Custodian posts a bond in the amount of $

to protect the interests of the state during the
period of release.

Bond shall be increased whenever there 1is an
increase in value of the defendant items equal to
20% of the value given in No. 7.

Upc 1 a superior (district) court decision
favorable to the plaintiff, the released items

shall be i1mmediately delivered to ,

Alaska within thirty (30) days of the date of the



FORM NO. 9 (cont.)
court"s decision. If the value of the released
items exceeds the value given 1in paragraph 7, the
bond less any penalty shall be exonerated upon
delivery. If the value of the returned items 1is
less than the vai™-" given 1in paragraph 7, the bond
only in amount equal to the value of the returned
items shall be exonerated.

Custodian shall be penalized as follows for delays

in delivery:

Delay
(days) Penalty
a. 0-3 None
b. 4-7 5% of the value of paragraph 7
or 57. of the value of the
returned items at time of
delivery, whichever 1s higher.
c . 7-14 10% of the value of paragraph
7 or 57. of the value of the
returned items at time of
delivery, whichever is highe::.
d. 14-30 50% of the value of paragraph
7 or 5% of the value of the
returned items at time of
delivery, whichever 1is higher.
e . More than Forfeiture of bond in addition
30 to defendant items.

Upon a judgment in favor of the defendant items,
the bond shall be exonerated and any remaining

defendant items returned to the custodian.
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13.

14.

15.

16.

FORM NO. 9 (cont.)
Custodian shall Keep, maintain, and preserve the
defendant 1tems in accordance with applicable
laws, regulations, and ordinances and generally
accepted standards of the industry. The items
shall be maintained in at I”ast as good a
condition as when seized. |Improvements made with
written approval of the state shall be credited to
defendants and the agreed amount shall be paid or
credited defendants upon a decision of forfeiture
by the court.
In the event Custodian fails to maintain the
vessel in as good a condition as when seized, the
state shall repossess the vessel with or without
notice. Custodian shall reimburse state for all
repossession costs and maintenance, upkeep, or
refurbishing costs.
Custodian shall keep the defendant items in the
Third Judicial District unless otherwise
authorized by order of this court or agreement of
the parties.
On the first day of every month Custodian shall
prepare a monthly summary, stating the location of
the vessel and the activities of che defendant
items, and deliver the summary to plaintiff and

oarh inforacfoH ymarfy



FORM NO. 9 (cont.)

17. On the first day of every month Custodian shall
prepare a proposed itinerary for that month and
deliver the itinerary to plaintiff and each
interested party.

18. The bond securing the release of the defendant
items shall be forfeited to the plaintiff upon: 1)
failure to deliver in accordance with paragraph 9;
2) loss or destruction or disability to use the

defendant items for a period exceeding 30 days.

Forfeiture of bond is not cause for dismissal of the

lawsuit.
1(a) 2.
Custocian Plaintiff
1(b) 3(a)
Custodian Representative Interested Parties
3(b).
3(c).
3(d)
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MEMORANDUM State of Alaska

T0: SusanS. McLean date: April 26, 1983
Assistant District Attorney
Kodiak fileno:

TELEPHONE NO

from: SarahElizabeth McCracken subject Release of Crab
Assistant Attorney General Pots
Natural Resources-Anchorage

This 1s a somewhat tardy response to your February 23,
1983 memo requesting a form for the release of crab pots.

It is difficult to develop a universal agreement for
release of crab pots or other gear, because the circumstances of
the seizure, the nature of the gear seized and other matters may
differ from case to case and" require special tailoring. However,
the form that is enclosed should be a good general guideline for
release of crab pots and other gear (including vessels) seized in

onnection with district court criminal matters. It could also
be modified to address civil seizure and forfeiture actions. A
few comments are in order:

1. In general, when we seize a fishing vessel we do
not wish to enter into a stipulation "for value"
whereby the stipulation would result iIn substi—
tution of the bond or other security for the
vessel 1i1tself. This is because the value of a
fishing vessel 1s likely to increase during the
pendency of the action. However, crab pots anti
other gear are likely to depreciate in value,
particularly if released and subjected to use and
deterioration from the elements. Therefore, we
would probably wish to enter into a stipulation
for value with respect to depreciating goods such
as crab pots so that we would have the benefit of
the value of the crab pots when seized, rather
than be left with what might be virtually worth—
less equipment at the.end of"a criminal trial or
appeal. Whether equipment for which you would
like to use the stipulation appreciates or
depreciates should determine whether to call it a
stipulation for value and whether to use the
language suggested in paragraph 11.

02 00LA(fle» 10'791



.eusan S. McLean April 26, 1983
Assistant: District Attorney Page 2
Kodrak

2. Depending on the nature of the goods, you may or
may not need the language 1in paragraph 13 (that
the items will be maintained in as good a
condition as when seized.) If we intend to
substitute the bond anyway, that language would
not be necessary. I have attempted to cover both
situations 1in paragraph 11 by allowing the state
to have the option of either retaining the goods
or accepting the bond or other security as a
substitution.

3. Other paragraphs 1in this draft may or may not be
applicable, given the particular facts of a
specific case. For example, there may be no need
for paragraph 5 relating to obligations 1if it is
clear"that none exist for the equipment. In other
cases, there may be very complicated financing,
particularly if you have seized expensive gear.

I hope this will be of some use to you, and | reiterate
that we would be glad to assist you as necessary in implementing
these kinds of release agreements.

You may also be interested to know that the Alaska
Board of Fisheries (and also the Alaska Board of Game) adopted
regulations during the last regulatory meeting in.March and April
specifying that fish and game regulations are intended to be
strict liability offenses unless otherwise provided by the
regulations or statute. The Board of Fisheries regulation should
be sent to the Lt. Governor®s office for filing sometime within
the next week or two, and hence would be in effect 30 days
thereafter. We are hopeful that this action by the boards will
remedy some of the problems created by the Reynolds decision.

Best regards.
SEM/jmo
cc: John Gissberg

Kathleen McGuire”
Larri Spengler/



in THE DISTRICT COURT rop, THE STATE OF ALASKA
JUDICIAL DISTRICT AT
STATE OF ALASKA )

Case Ho.

STIPULATION FOR VALUE AND AGREEMENT
FOR RELEASE OF [CRAB POTS]

The State of Alaska, through [DA/AGJ, and
[claimant/defendant] hereby stipulate and agree as follows:
1. [Claimant/defendant] 1is the owner of the

[vessel/gear/crabpots J, ADFS.G No. | 1-

2. On or about ( . 19_J, officers of che State

of Alaska, Department of Public Safety, Division of Fish
and Wildlife Protection, (hereinafter T&WP) observed
(describe violation, location, storage depth], a violation

of 5 AAC | ] and AS 16.05.920.

On or about [ .19 1, officers of che F&WP

seized che [crab pocs/gear] referenced in paragraph 1 of
this agreement [under authority of a seizure warrant
issued on / under auchoricy of a warrantless

search under AS 16.05.180]. The [crab pocs/gear] are

presently in che scate"s custody at [ 1
Alaska.
4. For che mutual convenience of che parties to this

agreement che parties desire to release [crab pocs/gear,

ADF&G No.] to che care and custody of [ 1

(hereinafter "Custodian™) upon che terms and conditions of



this agreement. This relLease agreement shall become

effective when signed by the parties.

Custodian shall meet all obligations on the [crab

pots/gear), which include:

Lenders Total Monthly Payment Due Date

Custodian may not further encumber che [crab pots/gear]

Custodian shall hold the State harmless for any damages or
obligations chat may occur after delivery to custodian

under this agreemenc.

The stipulated value of the [crab pocs/gear) at the date
of seizure ["___ ,19 ], is [ 1.

Custodian shall post [with che court], at the time this
agreement 1is executed, a [cash bond/other security] in che

amount of 5( ] to protect che State & incerescs

during the period of release.

Upon a court judgment forfeiting the [crabpocs/gear], to
the State, custodian shall deliver the [crab pocs/gear) as
soon as possible, and in no event more than 30 days after

forfeiture i3 ordered, to ( ], Alaska.

If the [crab pocs/gear] are-returned in substantially che
same condition as when released, so that their value is
equal to or exceeds chat sec in paragraph 8 of this
agreemenc, che bond shall be exonerated. If the value of

che [crab pots/gear] at che time forfeiture is ordered is



less Chan Che amount set in paragraph 3 of chis agreement,
Che Scate may, at its opcion, recain che bond and any

interest as a substitution for che [crab pocs/gear].

Upon judgment (of acquiCal/denying forfeiture of
crabpocs/gear), che bond will be exonerated and che (crab

pocs/gear] will be returned to custodian.

Custodian shall keep, maintain, and preserve che
[crabpocs/gear] in accordance with all applicable laws,
regulations, and ordinances, and generally accepted
fishing industry standards. The items shall be maintained

in as good a condition as when seized.

Cuscouian shall keep che [crabpocs/gear] within che
I ] Judicial District unless otherwise agreed by che
State.

This agreemenc is for the purpose of release of (crab
pocs/gear] only, and does not constitute an admission of

liability or wrongdoing by either party.

This agreement contains the entire agreemenc between che

parties, and Its terns are contractual and not a mere

recital.

This agreement shall be construed under che laws of che

State of Alaska.

If custodian breaches che terms of"chis agreement, the

custodian must deliver che items to che Scare Immediately;



-arv failure co deliver within ten days after che breach of

a
bond
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.9 iitt.ab.U3U Alaska Statutes $ 28.36.03U

Sec. 28.35.030. Operating a vehicle, aircraft or watercraft
while intoxicated, (a) A person commits the crime of driving while
intoxicated ifthe person operates or drives a motor vehicle or operates
an aircraft or a watercraft

(1) while under the influence ofintoxicating liquor, or any controlled
substance listed in AS 11.71.140 — 11.71.190;

(2) when, as determined by a chemical test taken within four hours
after the alleged ofTense wus committed, there is 0.10 percertt or more
by weight ofulcohol in the person's blood or 100 milligrams or more of
alcohol per 100 milliliters of bl-rod, or when there is0.10 grams or more
of alcohol per 210 liters of the person's breath; or

(3) while the person is under the combined influence oi intoxicating
liquor and another substance.

(b) Driving while intoxicated is a class A misdemeanor.

(c) Upon conviction under this section the court shall impose a mini-
mum sentence of imprisonment of not less than 72 consecutive hours
and a fine of not less than $250 if the person has not been previously
convicted in this or another jurisdiction of driving while intoxicated
under this or another law or ordinance with substantially similar
elen ents or refusal to submit to a chemical test under AS 28.35.032 or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less than 20 consecutive days and a fine
of not less than $500 if, within the preceding 10 years, the person has
been previously convicted once in this or anotherjurisdiction ofdriving
while intoxicated under this or another luw or ordinance with substan-
tially similar elements or refusal to submit to u chemical test under AS
28.35.032 or another law or ordinance with substantially similar
elements. Upon conviction under this section the court shull impose n
minimum sentence of imprisonment of not less thun 30 consecutive
duys and a fine ofnot less than $1,000 if, within the preceding 10 years,
the person has been previously convicted in this or anotherjurisdiction
of more thun one of the following offenses or has more thun once been
previously convicted of one of the following offenses: (1) driving while
intoxicated under this or another law or ordinance with substantially
similar elements; (2) refusal to submit to a chemical test under AS
28.35.032 or another law or ordinance with substantially similar
elements. The execution of sentence may not be suspended nor may
probation be granted except on condition that the minimum imprison-
ment provided in this section is served. Imposition ofsentence may not
be suspended. In addition, ifthe offense involved driving a motor vehi-
cle for which n driver's license is required, the person’s driver's license
shall be revoked in accordance with AS 28.15.181 and the vehicle used
in commission of the ofTense mny be forfeited under AS 28.35.036. In
addition, the court shall order, and a person convicted under this sec-
tion shall undertuke, for a term specified by the court, that program of

fi 28.35.030 Motor Vehicles 828.35.030

alcohol education or rehabilitation that the court, after consideration
ofany information compiled under (d) of this section, finds appropriate.

(d) Except us prohibited by federal luw or regulation, every provider
of treatment programs to which persons are ordered under (c) of this
section shall supply the Alaska court system with the information
regarding the condition and treatment ofthose persons as the supreme
court may require by rule. Information compiled under this subsection
is confidential and may only be used by a court in sentencing a person
convicted under (c) of this section, or by an officer of the court in
preparing a presentence report for the use of the court in sentencing a
person convicted under (c) of this section.

(e) A person who is sentenced to imprisonment for 72 consecutive
hours upon a first conviction under (c) of this section and who is not
released from imprisonment after 72 hours may not brmg an action
against the state or a municipality or its agents, officers, or employees
for damages resulting from the additional period of confinement if

(1) the employee oremployees who released the person exercised due
care and, in releasing the person, followed the standard release proce-
dures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.

(f) For purposes of this section, convictions for both driving while
ntoxicnted and for refusal to submit to a chemical test of breath under
At °8.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

tg) In this section,

(1) "operate an aircraft" means to use. navigate, pilot, or taxi an
aircraft in the airspace over this state, or upon the land or wat *inside
this state;

(2) "operate a watcrcrnfl” means to navigate or use a vessel used or
capable of being used as a means of transportation on water for recre-
ational or commercial purposes on all waters, fresh or salt, inland or
coastal, inside the territorial limits or under the jurisdiction of the
state. ($ 50-5-3 ACLA 1949; am § 1ch 107 SLA 1955; am S 1ch 121
SLA 1967; am § 45 ch 32 SLA 1971; am § 4 ch 74 SLA 1974; am 2.
3ch 152SLA 1978;amS 28ch94SLA 1980;am § 1Och 129SLA 1980;
am 8§ 21 ch 45 SLA 1982; am 88 13 — 15 ch 117 SLA 1982; am 13
— 15 ¢ch 77 SLA 1983)

Hevisor’s notes. — In 1984. former sub-
section (fi was rrdesiRnoted as present
subsection igi and former subsection I(j)
was redesignated as present subsection (f).

Cross references. — For sentences for
class A  misdemeanors, see AS
12 55 03RtbM3I and t255.135(al

Kffe.t of amendments. — 'Die first
1980 amendment, in subsection (ni as it
existed prior to the errand 1980 amend-
ment. deleted "under AS 11 05.150" fmm

the cm* of the third sentence and substi-
tuted "AS 28 IB.181" for "A S28.15 2HHef
in the fourth sentence

The second 1980 amendment rewrote
the section

The first 1982 amendment substituted
"or unv controlled substance listed in AS
1t.71.140 — 11.71.190" for "depressant,
hallucinogenic, stimulant or narcotic druK
as defined in AS 17 10 230*1IP and AS
17.12.1R0t3r in subsrrtion loHII.
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breathalyzer examination where he never
asked to speak to an attorney but asked
whether he might need on attorney, with
testimony supporting the conclusion that
he wondered if he needed on attorney in
order to make bail, not bccuuse he wanted
advice about submitting to a breathalyzer
exam, was not clearly erroneous, and su-
perior court judge should not have re-
versed the conviction. Anchorage v.
Erickson, Ct. App. Op. No. 417 (Kile No.
A-512), 690 P.2d 20 (1984),

Rightto counsel before breathalyzer
test.

See note to AS 28.35.030 under this
catchlilK, Van Wormer v. State, Ct. App.
Op. No. 473 (Kile No. A-320), 699 P.2d 895
(1985).

The result ofa breathalyzer test secured
in violation of the right to counsel should
be excluded in a civil license revocation
proceeding. Whisenhunt v. State, Dept of
Pub. Safety, Sup. Ct. Op. No. 3250 (Kile
No. S-1467), P.2d (1987).

Use of search warrant

Implied Consent Statutes in effect at
the time of the arrcats of defendonts in

1680 and 1981 precluded (he admission
into evidence of chemical sobriety test re-
sults obtained pursuant to a search war-
rant after the arrestees had refused to
take such a test. Pena v. State, Sup. Ct.
Op No. 2851 (Kile Nos. 6174, 7052), 684
P.2d 864 (1984).

Chemical tests not conclusively pre-
sumed accurate. — Due process will not
allow the results of u chemical test autho-
rized under subsection (a) to be conclu-
sively presumed accurate. Barcott v.
State, Dep't of Pub. Safety, Sup. Ct. Op.
No. 3212 (File No. S-1692), 741 P.2d 226
(1987).

Applied in Lawrence v. State, Ct. App.
Op. No. 603 (Kile No. A-799), 715 P.2d
1213 (1986).

Quoted in Drown v. State, Ct. App. Op.
No. 714 (Kile No. A-1715), 739 P.2d 182
(1987); State, Dept of Pub. Safety v.
Conley, Sup. Ct. Op. No. 3297 (Kile No.
$-1791), P.2d  (1988).

Cited in Romo v. Municipality of An-
chorage, Ct. App. Op. No. 457 (File No.
A-462), 697 P.2d 1065 (1985).

Sec. 28.35.032. Rerusol to submit to chemical test, (a) Ifa per-
son under arrest refuses the request of a law enforcement officer to
submit to a chemical test under AS 28.35.031(a), after being advised
by the officer that the refusal will, if that person was arrested while
operating or driving a motor vehicle for which a driver’s license is
required, result in the denial or revocation of the license or nonresi-
dent privilege to drive, that the refusal may be used against the per-
son in a civil or criminal action or proceeding arising out of an act
alleged to have been committed by the person while operating or driv-
ing u motor vehicle or operating an aircraft or u watercraft while
intoxicated, and that the refusal is a misdemeanor, a chemical test
may not be given, except as provided by AS 28.35.035.

(b) IRepealed, § 25ch77 SLA 1983.]

(c) IRepealed,§ 25 ch 77 SLA 1983.]

(d) [Repealed, § 25ch77 SLA 1983.]

(e) The refusal of a person to submit to a chemical test of breath
under (a) of this section is admissible evidence in a civil or criminal
action or proceeding arising out ofan act alleged to have been commit-
ted by the person while operating or driving a motor vehicle or operat-
ing an aircraft or watercraft while intoxicated.

(f) Refusal to submit to the chemical test of breath authorized by
AS 28.35.031(a) is a class A misdemeanor.

(gl Upon conviction of a person under this section, the court shall
impose a minimum sentence of imprisonment of not less than 72 con-

secutive hours and a fine of not less than $250 if the person has not
been previously convicted in this or another jurisdiction of driving
while intoxicated under AS 28.35.030 or another law or ordinance
with substantially similar elements or refusal to submit to a chemical
test under this section or another law or ordinance with substantially
similar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 20 con-
secutive days and a fine of not less than $500 if, within the preceding
10 years, the person has been previously convicted once in this or
unother jurisdiction of driving while intoxicated under AS 28.35.030
or another law or ordinance with substantially similur elements or
refusal to submit to a chemical test under this section or another luw
or ordinance with substantially similar elements. Upon conviction
under this section the court shall impose a minimum sentence of im-
prisonment of not less than 30 consecutive days and a fine of not less
thun $1,000 if, within the previous 10 years, the person has been
previously convicted in this or anotherjurisdiction of more than one of
the following ofTenses or has more than once been previously convicted
ofone of the following ofTenses: (1) driving while intoxicated under AS
28.35.030 or another law or ordinance with substantially similar ele
ments; (2) refusal to submit to a chemical test under this section or
another luw or ordinance with substantially similar elements. The
execution of sentence may not be suspended nor may probation be
grunted except on condition that the minimum imprisonment pro-
vided in this section is served. Imposition of sentence muy not be
suspended. If the ofTense involved driving a motor vehicle for which a
driver’ license is required, the person's driver's license shall be re-
voked under AS 28.15.181. In addition, the court shall order, and a
person convicted under this section shall undertake, for a term speci-
fied by the court, that program of alcohol education or rehabilitation
that the court, after consideration of any information compiled under
(h) of this section, finds appropriate. The sentence imposed by the
court under this subsection shall run consecutively with any other
-ontence of imprisonment imposed on the committed person.

(h) Except as prohibited by federal law or regulation, every pro-
vider of treatment programs to which persons are ordered under (g) of
this section shall supply the Alaska court system with the information
regarding the condition and treatment of those persons as the su-
preme court may require by rule. Information compiled under this
subsection is confidential und may only be used by a court in sentenc-
ing u person convicted under (g) of this section, or by an officer of the
court in preparing a pre-scntence report for the use of the "ourt iw
sentencing a person convicted under (g) of this section.

(i) A person who is sentenced to imprisonment for 72 consecutive
hours under (g) of this section and who is not released from imprison-
ment after 72 hours may not bring an action against the state or a
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municipality or its agents, officers, or employees for damages result-
ing from the additional period of confinement if

(1) the employee or employees who released the person exercised
due care and, in releasing the person, followed the standard release
procedures of the prison facility; and

(2) the additional period of confinement did not exceed 12 hours.

(i) For purposes of this section, convictions for both driving while
intoxicrted and for refu al to submitto a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction. (8 1 ch 83 SLA 1969;
urn § 28 ch 71 SLA 1972; am 8§ 12 ch 129 SLA 1980: am § 17 ch 117
SLA 1982; am 8§ 17 — 20, 25 ch 77 SLA 1983: urn § 17 ch 60 SLA

1986)

Effect of amendme. ts. — The 1980
amendment substituted "muy" for "shall”

NOTES TO

Legislative intent. — In the implied
consent statutes, the legislature has gone
to great lengths to avoid authorizing the
police U. forcibly take blood alcohol tests
from d'fendants charged with driving
while intoxicated; the legislature has, in-
stead, provided extremely strong incen-
tives to a defendant to take a breath test
for blood alcohol by providing criminal
penalties. Bass v. Municipality of Anchor-
age, Ct. App. Op. No. 429 (File No. A-273),
692 P.2d 961 (19841.

Imposition of criminal penalties
held constitutional. — The imposition of
criminul penalties upon a motorist for his
peaceful refusal to submit to a breath test
does not violate hiB right to equul protec-
tion under the law. Burnett v. Municipal-
ity of Anchorage, 694 F. Supp. 1029 (D.
Alaska 1986).

Implied consent — JuBt ns a driver’s
failure to cooperate in the seurch con-
ducted by means of a breathalyzer test is
no impediment to the classification of the
proceeding as a search incident to arrest,
the absence of cooperation is no bar to the
characterization of the taking of breath ns
a consent search for which consent has al-
ready been supplied by the act of driving
on Alaska roads. Burnett v. Municipality
of Anchorage, 634 F. Supp. 1029 (I).
Alaska 1986).

The implied consent statute clearly
serves a legitimate state interest. All
drivers lawfully stopped ure treated
equally, and, from the perspective of the
fourth nnd fourteenth amendments, those

following "chemical test" near the end of
subsection (n).

DECISIONS

drivers are treated no differently from
other sorts of persons suspected of com-
mitting criminal ucts. Burnett v. Munici-
pality of Anchorage, 806 F.2d 1447 (9th
Cir. 1986).

"While" defined. - The word "while"
in subsection (a) means "for." Brown v.
State, Ct. App. Op. No. 714 (File No.
A-1715), 739 1\2d 182 (1987).

Request for rounsel before breatha-
lyzer test. — District court judge's find-
ing that defendunt, convicted of driving
while intoxicated under mi' icipal code,
did not request counsel prior to taking the
breathalyzer examination where he never
asked to speak to an attorney but asked
whether he might need an attorney, with
testimony supporting the conclusion thnl
he wondered if lie needed an attorney in
order to make bail, not because he wanted
udvice nimut lubmitting to a breathalyzer
exam, was not clearly erroneous, and su-
perior court judge should not have re-
versed the conviction. Anchorage v.
Erickson, Ct. App. Op. No 417 (File No
A-512), 690 I*2d 20 (1984).

Right to counsel before breathalyzer
test.

The result ofu breuthulyzer test secured
in violation of the right to counsel shoub
lie excluded in a civil license revocation
proceeding Whisenhunt v. State, Dep’t of
I’'ub, Safely, Sup Ct. Op. No. 3250 (File
No. S-141J7), P.2d (1987).

See note to AS 28.35.030 under this
catchlinc, Van Wormer v. State, Ct. App,
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Op. No. 473 (File No. A 320), 699 P.2d 895
(1985).

Right to contact counsel docs not in-
clude u right to have counsel physi-
cally present while a breath testis ad-
ministered. Annas v. State, Ct. App. Op.
No. 647 (File No A-954), 726 P.2d 552
(1986).

Admissibility of cvidenco of refusal.

Admission into evidence of defendant’s
refusul to Bubmit to n breathalyzer test
did not violate his fifi.li amendment right
against self-incrimination, even though
Alaska has mude refusal to submit to a
breathalyzer test a separate criminal of-
fense. Deering v. Brown, 839 F.2d 539
(9th Cir. 1988).

Requirements for conviction— The
jury need not lind that dofendunt operated
n motor vehicle while under the influence
of intoxicating liquor as a condition pre-
requisite to convicting him or her of re-
fusal to provide a chemical breath test.
Brown v. State, Ct. App. Op. No. 714 (File
No. A-1715), 739 P.2d 182 (1987).

Probable cause to arrest is not an ele-
ment of the offense of refusing a chemical
test of breath. Brown v. State, Ct. App.

Op. No. 714 (File No. A-1715), 739 P.2d
182 (1987).

In order to convict a person of refusing
to submit to a chemical test of his or her
breath, the state must prove thnt the indi-
vidual in question knew or perhnps should
have known thnt the breath test was
sought as evidence in connection with an
investigation of his or her driving while
intoxicated, and, second, that with thnt
culpable mental state, he or she declined
the test. Brown v. State, Ct. App. Op. No.
714 (File No. A-1715), 739 P.2d 182
(1987)

Admission of intoxication. — While a
trial court might consider defendant’s ad-
mission of intoxication in mitigation of
punishment, it is not a defense to n refusal
to provide a chemical breath test. Brown
v. State, Ct. App. Op. No. 714 (File No.
A-1715). 739 P.2d 182 (1987).

Conviction affirmed. — See
McCracken v. State, Ct. App. Op. No. 399
(File No. A-214), 685 P.2d 1275 (1984).

Applied in Skusc v. State, Ct. App. Op.
No. 582 (File No. A-885), 714 P.2d 368
(1986).

Cited in Witt v. State, Ct. App. Op. No.
433 (File No. A-482), 692 P.2d 976 (1984).

Sec. 28.35.033. Chemicclanalysis of breath or blood, (a) Upon
the trial of a civil or criminal action or proceeding arising out of acts
alleged to have been committed by a person while operating or driving
a motor vehicle or operating an aircraft or a watercraft while intoxi-
cated, the amount ofalcohol in the person’s blood or breath at the time
alleged shall give rise to the following presumptions:

(1) If there was 0.05 percent or less by weight of alcohol in the
person’s blood, or 50 milligrams or less of alcohol per 100 milliliters of
the person’s blood, or 0.05 grams or less of alcohol per 210 liters ofthe
person’s breath, it shall be presumed that the person was not under
the influence of intoxicating liquor.

(2) If there was in excess of 0.05 percent but less than 0.10 percent
by weight of alcohol in the person’s blood, or in excess of 50 but less
than 100 milligrams of alcohol per 100 milliliters of the person’s
blood, or in excess of 0.05 grams but less than 0.10 grams of alcohol
per 210 liters of the person's breath, that fact does not give rise to any
presumption that the person was or was not under the influence of
intoxicating liquor, but that fact may be considered with other compe-
tent evidence in determining whether the person was under the influ-
ence of i itoxicating liquor.

(3) tRepealed, § 13 ch 129 SLA 1980,]

(«l) If there was 0.10 percent or more by weight of alcohol in the
person’s blood, or 100 milligrams or more of alcohol per 100 milliliters
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Sec. 28.35.035. Administration of chemical tests without
consent, (@ Ifaperson isunder arrest for an offense arising out ofacts
alleged to have been committed while the person was driving a motor
vehicle while intoxicated, and that arrest results from an accident that
causes death or physical iryury to another person, a chemical test may
be administered without the consent of the person arrested to deter-
mine the amount of alcohol in that person’s breath or blood.

(b) A person who is unconscious or otherwise in a condition
rendering that person incapable of refusal is considered not to have
withdrawn th® consent provided under AS 28.35.031(a) and a chemical
test may be administered to determine the amount of alcohol in that
person’s breath or blood, A person who is unconscious or otherwise
incapable of refusal need not be placed under arrest before a chemical
test may be administered.

(c) Ifa chemical test is administered to a pei“on under (a) or (b) of
this section, that person is not subject to the penalties for refusal to
submit to a chemical test provided by AS 28.35.032 and 28.35.034.
(8 21 ch 117 SLA 1982; am § 22 ch 77 SLA 1983;

Effect of amendments. — The 1983 revised the internal reference in the
amendment in subsection (at substituted present first sentence and ndded the
"an ofTense ... driving a motor vehicle" for  present second sentence.

"the crime ofdriving”und in subsection (b)

NOTES TO DECISIONS

Stated in Copclin v. State, Sup. Ct. Op.  No. 2-15 (File No. 617-1), 66-1 P.2d 169
No. 2617 (File Nos. 5453, 5708), 259 P.2d  (1983).
1206 (1983); Penn v. State, Ct, App. Op.

Sec. 28.35.036. Forfeiture of motor vehicle, (a) After conviction
of an offense under AS 28.35.030 or AS 28.35 032 involving a motor
vehicle ofa type for which a driver’s license is required, the state may
move the court to order the forfeiture of the motor vehicle involved in
the commission of the offense if the convicted person has been previ-
ously convicted in this or another jurisdiction of more than one of the
following offenses or has more than once been previously convicted of
one of the following offenses:

(1) driving while intoxicated under AS 28.35.030 or another law or
ordinance with substantially similar elements; or

(2) refusal to submit to a chemical test under AS 28.35.032 or un-
other law or ordinance with substantially similur elements.

(b) For purposes of this section, convictions for both driving while
intoxicated and (hr refusal to submit to a chemical test of breath under
AS 28.35.031(a), if arising out of a single transaction and a single
arrest, are considered one previous conviction.

(c) Upon receipt of a motion for forfeiture, the court shall schedule
a hearing on the matter and shall notify the state and the convicted

150

person of the time and place set for the hearing. At the hearing, the
court may order the forfeiture of the motor vehicle if the court, sitting
without ajury, determines by a preponderance ofthe evidence that the
forfeiture of the motor vehicle will serve one or more of the following
purposes:

(1) deterrence ofthe convicted person from the commission of future
offenses under AS 28.35.030;

(2) protection of the safety and welfare of the public;

(3) deterrence ofother persons who are potential offenders under AS
28.35.030; or

(4) expression of public condemnation of the serious or aggravated
nature of the convicted person’s conduct.

(d) Upon forfeiture of a motor vehicle the court shall require the
surrender of the registration and certifica e of title of that motor vehi-
cle. The registration and certificate of title shall be delivered to the
department.

(e) If not released under AS 28.35.037, a motor vehicle forfeited
under this section may be disposed of at the discretion of the depart-
ment. (§ 23 ch 77 SLA 1983)

Sec. 28.35.037. Re ission of forfeitures, (a) Upon receiving
notice from the court ot the time and place set for a hearing under AS
28.35.036, the state shall provide to every person who has an ascer-
tainable ownership or security interest in the motor vehicle written
notice that includes

(1)a description of the motor vehicle;

(2) the time and place of the forfeiture hearing;

(3) the legal authority under which the motor vehicle may be
forfeited;

(4) notice ofthe right to intervene to protect the interest in the motor
vehicle.

(b) At the hearing, a person who claims an ownership or security
interest in the motor vehide must establish by a preponderance of the
evidence that

(1) the petitioner has nn interest in the motor vehicle acquired in
gocd faith;

(2) a person other than the petitioner was convicted of the offense
that resulted in the forfeiture; and

(3) before parting with the motor vehicle, the petitioner did not
know or have reasonable cause to believe that it would be used in the
commission of an offense.

<o» If u person satisfies the requirements of (b) of this section, the
court shall order that an amount equnl to the value of the petitioner’s
interest in the motor vehicle be paid to the petitioner or the court shall
order that the motor vehicle be released to the petitioner together with
title to the motor vehicle.
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(d) Forfeiture of a motor vehicle under AS 28.35.036 is without

prejudice to the rights, and does not extinguish the claims ofa creditor
with an interest in the motor vehicle. (§ 23 ch 77 SLA 1983)

Sec. 28.35.038. Municipal impoundment and forfeiture.
Notwithstanding other provisions in this title, a municipality may
udopt on ordinance providing for the impoundment or forfeiture of a
motor vehicle involved in the commission of an offense under AS
28.35.030, 28.35.032, or an ordinance with elements substantially sim-
ilar to AS 28.35.030 or AS 28.35.032. An ordinance adopted under this
section is not required to be consistent with this title or regulations
adopted under this title. (§ 23 ch 77 SLA 1983)

Article 3. Reckless and Negligent Driving.

Section

40, Recklesa driving
*>5  Negligent driving

Sec. 28.35.040. Reckless driving, (a) A person who drives a motor
vehicle in the 6tate in a manner which creates a substantial and
unjustifiable risk of harm to a person or to property is guilty ofreckless
driving. A substantial and unjustifiable risk is a risk of such a nature
and degree that the conscious disregard of it or a failure to perceive it
constitutes a gross deviation from the standard of conduct that a rea-
sonable person would observe in the situation.

(b) A person convicted ofreckless driving isguilty ofa misdemeanor
and ispunishrole by a fine ofnot more than $1,000 or by imprisonment
for not more than one year or by both.

(c) Lawfully conducted automobile, snowmobile, motorcycle or other
motor vehicle racing or exhibition events are not subject to the provi-
sions of this section. (8§ 50-5-4 ACLA 1949; am § 1ch 182 SLA 1955;
am 8 1lch 70 SLA 1961: am § 2 ch 121 SLA 1767; am § 1ch 13 SLA
1971; am 8§ 46 ch 32 SLA 1971; am § 6 ch 74 SLA 1974)

NOTES TO DECISIONS

tt fawxwvtiw Ve

gerous weapon even though n misde-
meanor charge of reckless driving had
already been adjudicated against him
because, although the charges arose out of
the same general incidents, they were
based on different conduct during (hut
incident. Colder v. Slate, Sup. Ct, Op. No.
2224 (File No. 4293), 619 P,2d 1026 (1980).

Trooper arriving at nccidcnt scene
cannot nrrest for reckless driving
without warrant. — The Alaska legisla-
ture has classified both reckless driving
and operating or driving an automobile
under the influence of intoxicating liquor
ns misdemeanors. Thus, a state trooper
who arrived at nn accident scene could not
nrrest n driver without a wnrrnnt for
either reckless driving or drunk driving
since neither of these offenses wus
committed or attempted in his presence.
Layland v. State, Sup. Ct. Op. No. 1150
(File No. 226-4), 635 P.2d 1043 (1975). niTd,
Sup. Ct. Op. No. 2739, 549 P.2d 1182
(1976), overruled on other grounds, City of
Anchorage v. (leber, Sup. Ct. Op. No. 1824
(File Nos. J827. 4016, 4037, 4046), 592
P.2d 1192(1979),

Sentencing considerations. — Where
it was undispuled ut trial thut there were
three people in the rear of defendant's
pickup who were extremely vulnerable in
case of any accident, the judge could
properly consider this factat sentencing in
evaluating the extent of defendant's

Collateral references. — 7A Am. Jur.
2d, Automobiles and Highway Traffic,
55 312 to 320.

61A C.J.S., Motor Vehicles, 55 609 to
624.

What amounts to gross or wunton negli-
gence in driving an automobile precluding
the defense of contributory negligence, 38
ALR 1424, 72 ALR 1357. 92 ALR 1367,
119 ALR 654.

recklessness, even though he could not
properly consider the fact that they had
died from defendant's recklessness.
Hucknby v. State, Ct. App. Op No. 39 (File
No. 5197), 632 P.2d 975(1981).

Considering uncounseled moving
violations in sentencing held harmless
error. — Any error which might have
occurred by reason of the trial court's con-
sideration of two uncounseled moving vio-
lations in determining the sentence for
negligent driving was harmless where the
court also considered three counseled
moving violations and where it did not
restrict or suspend defendant's license but
imposed a fine 0f $100, which was only $25
above that suggested by defendant's coun-
sel. McKenzie v. State, Sup, Ct. Op. No.
1029 (File No. 2012), 520 P.2d 791 (19 0.

Sentence upheld. — Severity of defen-
dant’s ofTense within the crime of reckless
driving and the need to deter him, to deter
others, and to reaffirm societal norms
justified a one-year sentence. Huckaby v.
State, Ct. App. Op. No. 39 (File No. 5197),
632 P.2d 975(1981).

Cited in Hood v. SmedlIcy, Sup. Ct. Op.
No. 800 (File No. 1406), 498 P.2d 120
(1972); Williford v. Slute, Sup. Ct. Op. No.
2751 (File No. 5986), 674 P.2d 1329 (1983);
Wilson v. Stole, Ct. App. Op. No. 356 (File
Nos. 7523, 7526, 7833). p.2d
(1984).

What amounts to reckless driving
within stau'e making reckless driving of
automobile a criminal ofTense, 86 ALR
1273. 52 ALR2d 1337.

Definiteness and certainty of statutes
prohibiting, 12 ALR2d 580.

Reckless driving as lesser included of-
fense of driving while intoxicated or sim-
ilar charge, 10 AL R4th 1252.

Codification of common-Inw stan-
dard of care. — This section und AS
28.35.045, defining reckless and negligent
driving, do not set forth precise standards
of care, but merely codify the usual
common-law standard of care Hailey v
l.enord, Sup. Ct. Op. No. 2308 (File No.
4696), 625 P.2d 849(1981).

Specific conduct not proscribed. —
This section and AS 28.35.045, defining
reckless and negligent driving, do not
proscribe specific conduct, but rather state
that a person shall not drive ii motor vehi-

cle in a mnnner which creates an
unjustifiable risk. Bailey v. Lenord. Sup.
Ct. Op. No. 2308 (File No. 4696), 625 P.2d
849 (19811.

Itisks to safely of general public. —
Reckless driving involves risks to the
safely of the public 1" large. Colder v.
State, Sup. Ct. Op v« 2224 (File No
4293), 619 P.2d 1026(1980).

A defendant was not placed In
double jeopardy by bis conviction of the
lesser included offense of reckless driving
on u felony charge of assault with a dan-

Sec. 28.37.045. Negligentdriving, (a) A person who drives a motor
vehicle in the state in a manner which creates an unjustifiable risk of
harm to a person or to property and who, as a result of the creation of
the risk, actually endangers a person or property is guilty of negligent
driving. An unjustifiable risk is a risk ofsuch a nature and degree that
a failure to avoid it constitutes a deviation from the standard of care
thut a reasonable person would ohserve in the situation. Proof that a
defendant actually endangered a person or property is established by
showing thut, as a result of the defendant’s driving,
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Chapter 35. Miscellaneous Provisions.

Article

2. Operating While InUuicutcd; Implied Consent (85 28.35029, 28.35.031 —
28.35.033)

3. llecklesH and Negligent Driving (5 28 35 045)

5.  Miscellaneous OfTenses (58 28.35..,45, 28.35.235, 28.35.251 — 28.35.255)

Article 2. Operating While Intoxicated; Implied Consent.

Section Section
29. Open container 32. Refusal to submit to chemical test
31. Implied consent 33. Chemicu! analysis of breath or blood

Sec. 28.35.029. Open container, (a) A person may not drive a
motor vehicle on a highway or vehicular way or area, when there i8an
open bottle, can, or other receptacle containing an alcoholic beverage
in the passenger compartment of the vehicle, except as provided in (b)
of this section.

(b) A person may transport an open bottle, can, or other receptacle
containing an alcoholic beverage

(1) in the trunk of a motor vehicle;

(2) on a motor driven cycle, or behind the last upright seat in a
motor home, station wagon, hatchback, or similar trunkless vehicle, if
the open bottle, can, or other receptacle is enclosed within unother
container;

(3) behind a solid partition that separates the vehicle driver from
the area normally occupied by passengers; or

(4) ifthe open bottle, can, or other receptacle is in the possession of
a passenger in a commercial motor vehicle.

(c) In this section

(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);

(2) "commercial motor vehicle” means a motor vehicle for which the
owner receives direct monetary compensation and that has a capacity
of 12 or more persons;

(3) "motor vehicle” means a vehicle for which a driver’s license is
required;

(4) "open™ includes having a broken seal;

(5) "passenger compartment” means the area normally occupied by
the driver and passengers and includes a utility or glove compartment
accessible to the driver or a passenger while the motor vehicle is being
operated.

(d) A person who violates (a) of this section is guilty of an infrac-
tion. (8 | ch 142 SLA 1988)
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vehicle, aircraft or watercraft

NOTES TO DECISIONS

Rebuttable presumption of Intoxica-
tion. - TIiiB section docs not establish n
conclusion thnt Mood tests become irrele-
vant if token more than four hours after
the alleged violation, rslher, the statute
simply reflects the legislative conclusion
thut s blood test taken within four hours
of the alleged infraction is such definitive
evidence of intoiicstion at the time of
driving, that the blood test result is suffi-
cient to establish u rebuttable presump-
tion of intoxication Williams v State, Cl.
App Op No 709 (Kile No A-1631), 737
P.2d 360 (1987).

Movahlllty of vehicle. — This section
on its face, contains no "mnvability" re-
quirement, and the definition of "operate"
adopted in Jacobson contains no such re-
quirement; and a defendant could lie
found guilty of driving while intoxicated
even though his automobile was stuck in
a mudholc and was incapable of move-
ment. Lathan v. Stale, Ct. App. Op. No.
M2 (File No. A-901), 707 I*2d 941 (1985).

Defendant was "in actual physical
control” of her vehicle, where she was
seated in the driver's seat behind the
steering wheel, had possession ofthe igni-
tion key and was attempting to put the
key in the ignition; given theee factors of
control, it is not necessary that the engine
be running. State. Dep't of Pub. Safely v.
Conley. Sup. Ct. Op No 3297 (File No.
S-1791), p.2d (1988).

Police response to what Is reason-
ably Interpreted as request for assis-
tance justified. — A trooper's action in
engaging his emergency lights and
contacting hdefendant, following what ho
reasonably interpreted to lie a request for
assistance from the defendant's vehicle, is
permissible under U.S. Const, Amend. 4
as well as Alaska Const.,, Art. I, 4 14
When a police ofTicer observes facta and
circumstances which he actually and rea-
sonably concludes to be a request for con-
tact or assistance, the officer isJustified in
making that contact, which would not Im
analyzed os an investigatory stop requir-
ing articulable suspicion. Crauthern v.
Slate, CI. App Op No 652 (Kilo No.
A-1507), 727 P.2H 9 U9H6I

Subsection (¢l inapplicable to
airboal*. — A court may not revoke the
driver's license of n person convicted of

-

driving while intoxicated on public prop-

erty in an airhoat; an oirboat is not n mo-

tor vehicle for which a driver's license is
required Stale v. Stagno, Ct. App. Op.

No 725 (Kile No A-1585), 1”.2d

(1987).

Cough medicines ns Intoxicating li-
quors. — Nyquil and terpin hydrate, two
cough medicines, are intoxicating liquors
within the common understanding of that
phrase and can lie the basis for n convic-
tion ofdriving whilo intoxicated. Isimbert
v. Slate, Ct. App. Op. No. 441 (File No.
A-403), 694 P.2d 791 (1985).

Request for counsel before breatha-
lyzer lest. — District court judge's find-
ing that defendant, convicted of driving
while intoxicated un’ar municipal code,
did not request counsel prior to taking the
breathalyzer examination where he naver
asked to speak to an attorney but asked
whether he might need an attorney, with
testimony supporting the conclusion that
he wondered if he needed an attorney in
order to make bail, not because he wanted
advice about submitting to a breethalyier

exam, was not clearly erroneous, and su-
perior court judge should not have re-
versed the conviction. Anchorage v.
Erickson. CL App. Op. No. 417 (File No.
A-512). 690 P 2d 20 (1984).

Right to counsel before breathalyzer
lest

It is only where the totality of the ar-
restee's words constitute a requeet, ex-
press or implied, for an opportunity to
contract counsel for the purpoee of dis-
cussing a breathalyzer examination that
an opportunity to consult counsel must be
provided prior to adminialrstion of the
breathalyzer. Once the breathalyzer ex-
amination is completed or refused and
videotaping finished, the suspect in enti-
tled to the full use of the rights guaran-
teed by AS 12.25.160(b) and Criminal
Rule 5(b) Van Wormer v. State, Ct. App.
Op No. 473 (File No. A-320), 699 P.2d 895
(19H61.

Where the judge determined, based on
the evidence, that the DWI defendant's
statements regarding having somebody
present did nut relate to a desire to con-
sult with counsel about breathalyzer ex-
aminations or field sobriety test, but
rather related to having someone present

§ 28.36.030 Moron Vehicles § 28.35.030

to observe the administration of the test, Him- Ihe rule was a_nnounced, _pro_wded
perhaps a technician, to insure ila valid- thut the defendant ruined the pointin the
i . ' : iruil court Kurleigh v Municipality of
|ty,thej_udge was not clearly erroneous in Anchorage, Sup Ct Op No 3143 (File

concluding that the defendant did not N 8-1162. 8-11831 P 2d 1198(1
properly invoke his Copelin rights and 0\;\)h_ dof } Jant Kl dri 5(1).
that the results of the breathalyzer exami- ere detendants reckless driving
nation should not lie suppressed Van conviction was based on precisely the
Wormer v. State, Ct App. Op No 473 same conduct as his DWI, the offense of
(File No A—320)’ 699 I 2d 895 11986) reckless driving must lie deemed to have
When' breathalyzer teat resul.ts merged with the ofTense of DWI; and it is
should be excluded. — The result ofa  &''0f to ent_er a separate judgment of con-
breathalyzer lest secured in violation of :”C“gn_ a_gamsr: the d'ifelr)dalptf_cl)_n ﬂ:\; re_ck_—
the right to counsel should lie excluded in esls:t ”Vf")\g ch arge. Catha 0 OV. N un6|;|8—

a civil license revocation proceeding. p'?_l' yl\(l) Xcg;(;ag(;ls 'Pzgp'%lp' 1&?5.36

Whisenhunt v. Slate, Dep'tof Pub Safety, (File No. ) - o ( )-
Sup. Ct Op No. 3250 (File No S-1467) Defendant was a third DWI offender
P 2d (1987) " upon hia 1987 conviction for driving while
Pa.rental presehce at all court pro- intoxicated, where he had been separately
ceedings Is a prerequisite L>conviction charged V‘;'TQSDSWI én Septembtertand I\Ilo-
of a minor for a traffic ofTense, including vember o and, pursuant to a plea
driving while intoxicated Aiken v. State, gifgr:eement, \?/_as se_ntenced |nfk;otz casels as
Ct. App. Op. No. 672 (File No. A-1498 if he were a first-time DWI offen er._s ate
pp. ©p (Fi ): v. Wsalkes, Ct. App Op. No. 782 (File No.

730 P 2d 821 (1987).
Attempted retest may be prerequi- A-2142), . P.2d . (1988). .
Revocation of license for operating

site to a motion to suppress inloxime- : .
ter result on the grounds of alleged inad- motor_ vehicle In par‘klng loL — See
equacy in the magnesium perchlorate Caulkins v. Slate, Dept_of Pub. Safely,
tube (MPTI retention Byatem where the Sup. Cl. Op. No. 3233 (File No. 5-1586).
trial court expressly finds that the MPT 743 P.2d 366 (1987). .
system is properly functioning, but leaves En_ha_nced sentences_. m Bef‘”e?‘ prior
open the possibility that retained samples _conV|ct_|on for an ost(‘e'n_5|_bly nur_1—cr|n’1’|nal
might he defective in individual cases. infraction, such_ as a "civil forfelture,_ can
Ansay v, State, Ct. App Op. No. 698 (File proper_ly be relied on as the sole basis for
Noa. A-829, A-831), 715 P.2d 1194 (19861,  Imposition of an enhanced mandatory
Cost-free retest not required. — minimum jail term, fundamental falrn_ess
Compliance with Serrano does not require under Alas_ka Const, art. 1, 8. 7 requires
that defendants be furnished a cost-free the sentencing court todetermlne that the
retest. Ansay v. State, Ct. App. Op. No. defgndant was afTorded the right to coun-
598 (File Nos. A-829, A-8311, 715 P.2d sgl in th_e prior case; an un_counseled con-
1194 (1986) viction is simply loo unre_llable_to be de-
Results of police officer's self-ad- pended on for purposes ofimposing a sen-
ministered Intoximeter test admissi- NCe '_)f |_ncarcedra;|_on, \I/vhetherltlhat sleln-
- . . tence is imposed directly or collaterally.
ble, Where a police officer, though not I'snnnen v. Slate, Ct. App Op No. 551

under arrest for driving while intoxicnted, . s

udminialered himselfan inloximeter test, I(lKg;g;lNos' A-943, A-94B), 711 I".2d 528

the results of that test were properly ad- s . -
mitted at trial even though he was not Condljuons of_pr_o_banon. —Condition
rend an implied consent warning and no of probation prohl_b|_t|ng one Wh_o pIec_I nolo
sample was preserved Lawrence v. Stale, iontendire_to (:rr]IVItng Wh”r? mtgxuigteg

: R rom entering the town where he live
ﬁté(fpl’)z'lgp('lggéleos (File No A-799), 715 and worked f_ur the term of u_iB probatio_n,
Preserving breath samples. one year, without prior written permis-
In accord with main pamphlet Sec sion _fr_om the court was not a reason_a_ble
Champion v. Department of Pub. Safely, condition and was vacated. The condition
Sup Ct Op No 3074 (File No S-868), Was not reasonably related to the nature
P 2d (1986) of lhe underlyl_ng olTcnse, Ihe con_dlt_lon
Rétroactive ahplication of Serrano W8 unneces_sgnly severe and restrictive,
rule. — Where a new rule serves to en- and the condition did nol ap_p_ear_to he rea-
sure defendants a fair trial, it must li-ret- 50Nably related to rehabilitation since
X there was no evidence in suggest that

roactively applied at least to any case . L
which W);S r?opt finally disposed ofylit the Some endemic characteristic of the town

75



§ 28350)1 Ai-aska Statutes Supplement S 28.35.031

contributed to the probationer's criminnl
Ix-hnvior and (he condition was not rea-
sonably related to the protection of the
public Edison v. State, (!t App Op No
546 IFile No A-940), 709 P.2d 510 (19851

Applied in Meiaaner v Stale, ClI App.
Op No 69.7 (File Nob A-1083. A-1084),
715 P.2H 714 119861. Annna v Stale, Ct.
App Op. No 647 (File No A 9541. 726
P 2d 552 (19861; Vancy v. Slate. Ct. App
Op No. 687 (File Nos A-1392, A-1413),

p2d (19871

Quoted in Hnrcoll v. State, Dep't or
Pub. Safety, Sup Ct. Op. No. 3212 (F le
No S-16921 741 P2d 226 (19871.

Slated in Kevorkian v Tommy's Elbow
(loom, Inc., Sup. CI Op. No 2906 (File
Noa. S-62, 8-791, 694 P.2d 160 (1985)

Cited in KfTenhcck v. Stale, Ct App
Op No 4791File No A-597), 700 P.2d HI I
(1985), Aiidcrnun v. Stale. Ct App Op.
No 585 (File No A-1028), 713 P.2d 1220
(19861; Moms v State, Ct. App Op. No.
694 (File No. A-16681, P2d (1987);
Brown v. State, Ct App Op No. 714 (File
No. A-1716), 739 P 2d 182 (1987), Clark v
State, Ct. App. Op No. 716 (File No.
A-1840), 738 P.2d 765 (1987); Selig v
State, Cl. App. Op No. 785 (File No.
A-2057), p.2d (1988).
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against the person in u civil or criminal action arising out of the
incident und that refusal is un infraction. If the person refuses to
submit to the test, the test shall not be administered.

(d) The resultofthe test under (b) of this section may be used by the
luw enforcement officer to determine whether the driver or oj>erutor

Sh?ewlngﬁJs%rlr%tseu%mit to u preliminary breath test at the request of u
tw enforcement officer is an infraction. o _
) 1f a driver or operator is arrested, the ﬁrowswns of (a) of this
section apply. The preliminary breutli test authorized in this section is
in uddition to any testa authorized under (ag of this section. (§ 1ch 83
SLA 1969;am 5 11 ch 129 SLA 1980; am § 16 ch 117 SLA 1982; am
§ 16ch 77 SLA 1983; am § 1 — *ch 76 SLA 1985 am § 2 ch 142

Sec. 28.35.03L. Implied consent, (a) A person who operates or
drives a motor vehicle in this state or who operates an aircraft os
defined in AS 28.35.030(g)(1) or who operates a watercraft as defined
in AS 28.35.030(g)(2) shall be considered to ha e given consent to a
chemical test or testa of the person’s breath for the purpose of deter-
mining the alcoholic content of the Person’s blood or breath if lawfully
arrested for an offense arising out ofacts alleged to have been commit-
ted while the person wob operating or driving a motor vehicle or oper-
atin? an aircraft or a watercraft while intoxicated. The test or testa
shall be administered at the direction ofa law enforcement officer who
has reasonable grounds to believe that the person wbb operating or
drivin\%lﬁ_fno.tor vehicle or operating an aircraft or a watercraftin this
state while intoxicated.

(b) A person who operates or drives a motor vehicle in this state or
who operates an aircraft or watercraft shall be considered to have
given consent to a preliminary breath test for the purpose of determin-
Ing the alcoholic content of the person’s blocJ or breath. A law enforce-
ment officer may administer a preliminary breath teet at the scene of
the incident if the officer has reasonable grounds to believe that a
person’s ability to operate a motor vehicle, aircraft, or watercraft is
Impaired by the ingestion of alcoholic beverages and that the person

gl)was operatin ordrivigg a motor vehicle, aircraft, or watercraft
that'is involved 1 an accidént:

(2) committed a movin%traffic violation or unlawfully operated an
aircraft or watercraft; in this paragraph, "unlawfully" means in viola-
tion of any federal, state, or municipal statute, regulation or ordi-
nance, except for violations that do not provide reason to believe that
the operator’s abilitr_ to operate the aircruft or watercraft was im-
paired by the ingestion of alcoholic beverages; or
zggg‘ms(a?peratmg or driving a motor vehicle in violation of AS

(c)  Before administering n preliminary breath test under (b) of this
section, the officer shall udvise the person thut refusul may be used
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SLA 1988)

Revltor'a note*. — Tin- laal clause of
<I>HP) 0f this section wan enacted aa AS
28.35.031(g). Reorganized in 1985.

Effect of amendment*. — The 1985
amendment In subsection (li) inaerted "or
who operalea an aircraft or watercraft" in
the firat sentence, inaerted "aircraft, or
watercraft" in the oecond sentence, in
paragraph (1) inaerted "operating or” and
“aircraft, or watercraft,” and in paragraph
(2) added the language beginning "or un-

NOTEB TO

Section constltuUonal. — The porta-
ble breath test aulhorired by this section
does not constitute an unreasonable
search under the fourth amendment to the
United States Constitution. Leslie v.
Stato, Ct. App. Op. No. 670 (File No.
A-8flfl), 711 P.2d 675 (1986)

The imposition of criminal penalties
upon a motorist for hia peaceful refusal to
submitto a breath lestdoes not violate his
right to equal protection under the law.
Burnett Municipality of Anchorage,
634 K. St. > 1029 <D Alaska 1986).

The implied consent statute clearly
serves a legitimate state interest. All
drivers lawfully stopped are treated
cquully. and, from the perspective of the
fourth and fourteenth amendments, thuae
drivers are treated no dilTerently from
other sorts of persons suspected of com-

mitting criminal acts Burnett v. Munici-

pality of Anchorage, 806 F.2d 1447 (9th

Cir 19861

LeglslaUve Intent. — In Ihe implied

consent statutes, the legislature lias gone
Isneihs to sviud authoriring the

lawfully operated"; and in subsections (d)
and <0 Inaerted "or operator.”

The 1988 amendment, in subsection <h),
deleted "or" at the end of paragraph (1),
added "or” at the end of paragraph 12),
and added paragraph 13

Opinions of attorney general. — Thu
Intoximeter 3000, an infrared alcohol
breath teat apparatus, ia a "chemical leal"
under this section. 1984 Op. Att'y Oen.

No. 01.

DECISIONS

police to take blood alcohol teats forcibly
from defendants charged with driving
while intoxicated, the legislature has, in-
stead, provided extremely strong incen-
tives to a defendant to take a breath teat
for blood alcohol by providing criminal
penalties. Baas v. Municipality of Anchor-
age, Ct. App. Op. No. 429 (File No. A-2731,
692 P.2d 961 <19841
Consent to breathalyzer test, ole.
Just asadriver's failure to cooperate In
the search conducted by inesns of a
breathalyzer teat ia no impediment to the
classification orthe proceeding as n search
incident to arrest, the absence of coopera-
tion is no bsr to the characterization or
the taking of breath as a consent search
for which consent has already lieen sup-
plied by the act of driving on Alaska
roads Burnett v. Municipality 0t Anchor-
age, 634 F. Supp. 1029 If) Alusku 19861
Request fOT counsel before breatha-
lyzer teal. — Dialrict court judge's find
mg that defendant, convicted ol driving
while intoxicated undfr municipal codf.,
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Breathalyzer exnminiillon where he nnvcr
naked Ui *|ioiik to an attorney but naked
whether he nilnht need nil attorney, with
tealimony nupportinjj the concluaion that
he wondered if he nettled nn attorney in
order to make bail, not becauae he wanted
advice about aubniitlint; to u breathalyzer
exam, waa not clearly erroneous and au
P*nor court judge nhould not have re-
vented the conviction® Anchorage v

Itlght to counoel before breathalyzer

L note to AS 28.75030 under thi.
calchline, Van Wormer v. State. CIl. App.
Op No 473 (File No. A-320), 699 P.2d 895
(1986).

The result ofa breathalyzer teataecured
in violation of the right to counoel should
be excluded in n civil license revocation
proceeding. Whisenhunt v. Stats. Dep't of
Pub Safety. Sup. Ct. Op. No 3250 (File
No S-1467), p.2d (1987)

Use of *earch warranL

Implied Consent Statutes in effect at

11)80 and I'JHI precluded the ndmiamon
inln evidence ul chemical aohrlely teat re
»UJt,, obluinetl purnunnt to n aearch war-
r#nt ,n«r the aiTealeea hud refuaetl to
InKc »uch a teat lena v. State Hup Ct
(>p No. 2851 tFile Noa 6174, 7052), 084
jiij gg” 110841

Chemical teata not conclualvely pre-
,umrd tccurille. _ i,ue prilcf.M wl|| not
,»)W lhe rt.,uu of,, chemtca, IMI 1(Ulho.

* % e ww ™ .
1 g under muU" fl ellg

N° S-'69" 7< P2d 226
» App,I“?'nl*wr,"c Y Ci App,

IF*I* No. A*799), 716 P.2d
1:413 (1986).

Quoted in Brown v. Slate, Ct. App. Op.
N°. 714 (Kile No. A-1715), 739 I’ 2d 182
(1987); State, Dep't of Pub. Safety w.
Conley.Sup. Ct. Op No 3297 (File No
S-1791), p.2d (1988).

Cited in Itomo v. Municipality of An-
chorage Ct. App Op. No 457 (File No

the lime of the arrests of defendants in  A-462), 697 P 2d 1065 (1986).

Sec. 28.35.032. Refusal to subm

it to chemical test (a) Ifa per-

son under arrest refuses the request of a law enforcement officer to
submit to a chemical test under AS 28.36.031(u), after being advised
by the oificer that the refusal will, if that person was arrested while
operating or driving a motor vehicle for which a driver’s license is

required, result in the deniul or revo

cation of the license or nonresi-

dent privilege to drive, that the refusal may be used against the per-

son in a civil or criminal action or p
alleged to have been committed by the
ing a motor vehicle or operating an
intoxicated, and that the refusal is a

roceeding arising out of an act
person while operating or driv-
aircraft or a watercraft while
misdemeanor, a chemical test

may not he given, except as provided by AS 28.35.035.
(b) IRepealed, $ 25ch 77 SLA1983.]

(c) IRepealed, § 25ch 77 SLA1983.1
(d) IRcpeulod, § 25ch 77 SLA1983.1

(e) The refusal of a person to submit to u chemical test of breath

under (a) of this Bection is admissible evidence in a civil or criminal
nction or proceeding arising out ofan net alleged lo have been commit-
ted by the person while operating or driving a motor vehicle or operat-
ing an aircraft or watercraft while intoxicated.

<0 Refusal to submit to the chemical teBt of breath authorized by
AS 28.35.031(a) is n class A misdemeanor.

(g) Upon conviction of a person under this section, the court shall
impose a minimum sentence of imprisonment of not less thun 72 con-
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M-cutive hours and a fine of not loss than $250 if the person has not

been previously convicted in this or another jurisdiction of driving

while intoxicated under AS 28.35.030 or another law or ordinance

with substantially similar elements or refusal to submit to a chemical

test under this section or another luw or ordinnnce with substantiall?/

similar elements. Upon conviction under this section the court shull

impost a minimum sentence of imprisonment of not less than 20 con-

secutive days and a fine of not less than $500 if, within the preceding

10 years, the person has lieen previously convicted once in this or

another jurisdiction of driving while intoxicated under AS 28.35.030

or another law or ordinance with substantiallg similar elements or

refusal to submit to a chemical teat under this Bection or another law

or ordinance with substantially similar elements. Upon conviction

under this section the court shall impose a minimum sentence of im-

prisonment of not less than 30 consecutive days and a fine of not less

than $1,000 if, within the previous 10 years, the perpon has been

previously convicted in this or anotherjurisdiction of more than one of
the following offenses or has more than once been previously convicted

ofone of the following oirensea: (1) driving while intoxicated under AS

28.35.030 or another law or ordinance with substantially similar ele-
ments; (2) refusal to submit to a chemical teat under this section or

another law or ordinance with substantially similar elements The

execution of sentence may not be suspended nor may probation be

granted except on condition that the minimum impn .onment pro-
vided in this section is served. Imposition of sentence may not be

suspended. If the offense involved driving a motor vehicle for which a

driver's license is required, the person's driver's license shall be re-
voked under AS 28.15.181. In addition, the court shall order, and a
person convicted under this section shall undertake, fora term speci-
fied by the court, that program of alcohol education or rehabilitation

that the court, after consideration ofany information compiled under
(h) of this section, finds appropriate. The sentence imposed by the
court under this subsection shall run consecutively with any other
sentence of imprisonment imposed on the committed person.

_éh) Except as prohibited by federal law or requlation, every pro-
vider of treatment proFrums to which persona are ordered under (g) of
this section shall supply the Alaska court system with the information
regarding the condition und treatment of those persons as the su-
preme court may require by rule. Information compiled under this
subsection is confidential and may only he used by a court in sentenc-
ing a person convicted under (g) of this section, or by un officer of the
court in preparing a pre-aentence report for the use of the court in
sentencing a person convicted under Igl of this section. .

li) A person who is sentenced to imprisonment for 72 consecutive
hours under gg) of this section and who is not released from imprison-

ment after 72 hours may nol bring an action uguinst the state or a
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municipality or IU agents, officers, or employees for damages result-

ing from the additional period of ctnfinement if

(I the employee or employees who released the person exercised
due care and, in reIeasmgfth,e_ person, followed the standard release
procedures of the pr n Tacility; und

(2) the additional period of confinement did not exceed 12 hours.

01 For purposes of this section, convictions for both driving while
intoxicated and for refusal to submitto a chemical test of breath under
AS 28.35.031(01, if arising out of a single transaction and u smgle
arrest, are considered one previous conviction. (§ 1ch 83 SLA 1969;
am 5 28 ch 71 SLA 1972, amg 12 ch 129 SLA 1980; am 5 17 ch 117
%8%11982; am 55 17 — 20, 25 ch 77 SLA 1983; am § 17 ch 60 sLA

Effect of amendment*. — 'Die |ynn . . "
d t substituted " " for "shall” following "chemical tent" near the end of
amendment substituted "msy" for "sha aubaectton (al.

528.35.033 Motor Vril*CUU 528.35.033

Op No 4731File No. A 320),699 P 2d 895

11965)
Bightto contact counoel doea not In-

elude a right to have counoel phyal-
cally present while a breath teat ia ad-
miniatered. Annas v Stale, Ct App Op
Ho 6?7 IFlle No A-954), 726 I*2d 552

Admissibility of evidence of refusal,
Admission into evidence of defendant’s

refusal to submit to a bre.lh.lywr test
did not violate IlIS fifth amendment right
againat MIf-incnmination. even though
Alaska ha. made refusal to submit to a
breathalyser test a separate mm .n.l of-
olw-m iilaa *
(9th Cir, 1988).

Requirements for conviction. - The
jury need not find that defendant operated
a motor vehicle while under the influence

Op No 714 iFilr No A-I7151, 739 P.2d

12119871
|n order to convict a person of refusing

to submit to n chemical test of his or her
breath, the state must prove that the imll
v»<fual In question knew or perhsjw should
h kn"wn. Ih** lh renlh u’*1
<<(.)))U\Qh| nn evidence in %oh’necllon with an
"veatig.tion of hi. or her driving while
‘nh)i,c.led. and. second, that with that

c h«."r
?* |pil# N  A-1716), 739 P2d 182
(19M71
Adm,.ilon of|n(atlc.Uon.- While .
|rjg| rolirt Injlhl wn,JerdeffB (Unl,d.

inisaion of intoxication in mitigation of
punishment, it ia nota defense to a refusal
pruv(de . chemlica| breath teat Brown

v SUte. Ct App. Op No. 714 (File No
A-17161. 739 P.2d 182 (19871

NOTES IX) DECISIONS

t-egl/ilative IntenL — In the implied
cunsenl statutes, the legislature lux gone
to great length* In avoid aulhoniing Ihe
police to forcibly take bhaid alcohol teat*
from defendant* charged with driving
while intoaicaU-d, the legislature him. in-
atead. provided extremely xtrong incen-
tive* to a defendant to lake a breath teat
for blood alcohol by providing criminal
penalties (in** v Municipality of Anchor-
age, Ct App Op No. 429 (File No. A-27.11,
692 P.2d 961 (19H4I.

ImpoalUon of criminal penalUea
held cnnatitutlonal. - The imposition of
mminnl penalties upon a motorist for h-»
peaceful refusal to submit to a breath test
doe* not violate hia right to equal protec-
tion under the law tlumell v Municipal-
ity of Anchorage, 6.14 F Supp 1029 111
Alaska 1986)

Implied consent. — Just as a driver’s
failure to cooperate in the search con-
ducted hy ineana of a breathalyzer test la
no impediment In Ihe classification of the
proceeding as n search incident to arrest,
the nlnen <of cooperation i* no bar to the
rharoclrrualion of the taking of breath as
a consent search for which consent tins al-
ready been supplied by thr set of driving
on Ala.ikn mad* tlurnell v Municipality
of Anchorage, 614 F. Supp 1029 i!)
Atisks 19861

‘ihe implied ronienl statute clearly
serve* a legitimate alnlc interest All
drivers lawfully stopped nrr treated
equally, and, from the perspective ot lhe
fourth und fmi-ti-entli amendment*, those

80

driver* ere treated no differently from

other aorta of persons suspected of com-
mitting cnminat acts Burnett v Munici-

pality of Anchorage. 806 F 2d 1447 19th

Cir. 1966).

“While*' defined. - The word "while"
In sulsection tal means "for " Brown v.
State, Ct. App Op No. 714 (File No
A 17151, 719 1‘2d 182 U987)

Bequest for counsel before breaths-
lyier tesL - District court judge’s find-
ing that defendant, convicted of driving
while intosicntrd under municipal code,
did not request counsel prior to taking the
hrrathalyier examination where he never
asked to speak to an attorney but asked
whether he might need €N attorney, with
testimony supporting ihe conclusion that
he wondered if he needed an attorney in
order to make bail, not bccauae he wanted
advice about submitting to a hrrathalyier
exam, was not dearly erroneous, und su-
perior court judge should not have re
versed the conviction Anchorage Vv
Erickson, Cl. App Op No 417 iFlle No
A 512), 690 I’2d 20 11984)
| Blightto counsel before breathalyser
eal.

The rmult ofithrcnlhalyier test secured
in violation of Ihe right to counsel should
lie excluded in a civil license revocation
proceeding Whiarnhunt v State. Dep't of
I'uh Safety. Sup Ft Op No 3250 IFile
No S 14671 1"2d 119H71

See note to AS 2835 Oltl under this
caUhline. Van Wormer v Stale, Cl App

of Intoxicating liquor aa a condition pro- Conviction affirmed. — See
requlixile to convicting him or her of r»-  McCracken v. Slate. Ct. App Op No. 399
fuaal to provide a chemical breath teat. (File No A-214), 685 I*2d 1275 (1984)
Brown v Slate, Ct App Op No 714 (File Applied in Skuae v. State, Ct. App Op
No A-1715), 739 P2d 182 (1987). No. 582 (File No A-885), 714 P.2d .168

Probable cause to arrest is not an ele-  (19H6I
men| of the ofTense of refusing a chemical Cited In Witt v State, Ct. App. Op No.

teat of breath. Brown v. State, Ct. App 433<FilcNo A-482),692 P 2d 976 (19841

Sec. B.H.08. Chemical analysis of breath or blood, (a) Upon
the trial of a civil or criminal action or proceeding arising nut of acts
alleged to have been committed by a person while operating or driving
a motor vehicle or operating an aircraft or a watercraft while intoxi-
cated, the amount ofalcohol in the person’s blood or breath at the time
alleged shall give riBe to the following presumptions; _

(1% If there was 0.05 percent or less by weight of alcohol in the
person's blood, or 50 milligrams or less of alcohol per 100 milliliters of
the person's blood, or 0.05 gramtt or less of alcohol per ‘210 liters of the
person’s breath, it shall be presumed that the person was not under
the influence of intoxicating, liquor.

2) Ifthere was in excess 0f 0.05 percent but less than 0.10 percent
hy weight of alcohol in the person’s blood, or in excess of 50 but less
than 100 milligrams of alcohol per 100 milliliters of the person's
blood, or in excess of 0 05 grams hut less than 0.10 grams of olcohol
per 210 liters of the person's breath, that fuel dives not %ive_ rise to any
presumption that the person was or was not under the influence of
Intoxicating liquor, but that fact may be considered with other comPe-
tent evidence in determining whether the person was tinder the influ-

ence of intoxicating liquor.
(3i I_Ileﬁ_ealed, $13 ch 129 SLA WHOA _ :
mi Ir ehi.re wns 0.10 percent or more By weight of olcohol in the
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of the person’s blood, or 0.10 grams or more of olcohol per 210 liters of
the person's breath, it shall Ik*presumed that the person wns under
the influence of intoxicating liquor.

(b)  For purposes of this chapter, percent hy weight of alcohol in the

£67 *(amend"'*'*l*— —Tl,e 1987 IIMIth and Social Services" in three
tt;lloog shall be hnsed upon milligrams of alcohol per 100 milliliters of
ood.

(c> The provisions of (nl of this section may not be construed to limit
the introduction of any other competent evidence hearing upon the
question of whether the person was or was not under the influence of
intoxicating liquoi

td) To be considered valid under the provisions of this section the

chemical analysis of the Eerson’s breath or blood shall have been per-
formed according to met

ods af)proved by the Department of Public
Safety. The Department of Pub

_ ic Safety is authorized to approve sat-
isfactory techniques, methods, and standards of training necessary to

ascertain the qualifications of individuals to conduct the analysis. If it
is established ul trial that a chemical analysis of breath or blood was
performed according to approved methods by n person trained accord-

Ing to techniques, methods, and standards of training approved by the

Department of Public Safety, there is a presumption that the test

results are valid and further foundation for introduction of the evi-

dence is unnecessary.

()  The person tested may have a physician, or a qualified techni-

cian, chemist, registered nurse, or other qualified person of the per-
son's own choosing administer a chemical test in addition to the test
administered at the direction ofa law enforcement officer. The failure
or inability to obtain an additional test by a person does not preclude
the admission of evidence relating to the test taken at the direction of
a luw enforcement officer; the fact that the person under arrest sought
to obtain such an additional test, and failed or was unable so to do, is
likewise admissible in evidence.

(0 Upon the request of the person who submits to a chemical test at
the request of a law enforcement officer, full information concerning
the test, including the results of it, shall be made available to the
person or the person's attorney.

(dl To k= considered valid under the provisions of this section the
chemical analysis of the Eerson‘s breath or blood shall have been per-
formed according to methods approved hy the Department of Public
Safety. The Department of Public Safety is authorized to approve sat-
isfactory techniques, methods, and standards of training necessary to
ascertain the qualifications of individuals to conduct the analysis. 1f it

is established at trial that a chemical analysis of breath or blood wob
H.*rformed according to approved methods b}/ a person trained accord-
Ing to techniques, methods, and standards o

_ ) training approved hy the
Department of Public Safety, there is a presumption that the test

results art* valid and further foundation for introduction of the evi-

nt aulwtiluted T he Department
jpObUc Safety” for 'The Department of

plnrea in subsection td).

NOTES TO DECISIONS

No evidentiary privilege c-stab-
llahed - Subsection (a) doee not ex-
' * |J eatabliah an evidentiary privilege,
,nd (he Court of Appeal” of Alaska elated
lhit it would be inappropriate for the
rourlato conetrue eubeection (a) as estab-
Itahing euch a privilege by implication.
Huesell v. Municipality of Anchorage, Ct.
App Op No 514 (Kile No. A 145* 706

P BLRRE (388 atistied their obli

to preserve evidence by preeervuij. ..a-
fendanta breath sample, even where pu

licedid not Lakedefendant to the hospital
he requested (because the elate had no
contract with that hospital for blood ex-
traction), but ofTered to take defendant to
one of two other hoepitale which offer de-
fendant refueed. WHrd v. State, Ct. App.
Op No. 686 (Kile No A-1B19),

P.2d
Tlelgﬁpg breathalyzer for radio fre-
quency Interference, — When a timely

and appropriatechallenge lo admissibility
or a breaUialyrer teat reault ia made, a
municipality muat, at a minimum, dem-
onstrate that the breathalyzer inatmmenl
in queation waa tested successfully for ra-
dio frequency interference (RFI) at least
once in a manner substantially complying
with the manufacturer's recommenda-
tions, and that none of the conditions for
retesting listed in the manufacturer's RFI
advisor)' occurred between the lime of the
initial RFI teat and the challenged breoth
teat Thayer v. Municipality of Anchor-
age. Ct. App Op. No, 395 (File No. 78-16),

686, P.2d 721 (1984).
gdmlssmn (of843reath teat results

where substantial compliance with
regulations. — Even where defendant's
breath testwasadministered by an uncer-
tified ofTicer on an intoximeter that was
not recalibrated at GO-day intervals as re-
quired by 7 AAC 30.050, the teat rcnulla

*m ——iiwilile because onlygsub-

Ct. App Op No 592 (File No A t134),

71§Lrp5\je§§floﬁl%815)nreath teat results.

— A defendant haa the burden ofshowing
that by virtue of some action or inaction
on the part of the prosecuting authority,
he waa not furnished a reasonable means
of verifying an adverae breath test reault.
Once the defendant has sustained his bur-
den of aliuwing thnt he was not furnished
a reasonable means of verification, he haa
established a prima facie case that the
bieath teat results should be suppressed;
aniin orderto avoid suppression, the gov-
ernmental agency In question muat then
prove by a preponderance of the evidence
that its failure to provide the defendant
an ind. endent meanaof verifying the re-
ault waa free of fault. State v. Kerr, Ct.
App Op. No. 561 (File No. A-531), 712

P'%lg aﬁggr%?goaajection — In the absence

of a specific reservation of the issue dur-
ing the course of a trial, a party failing to
object on foundational grounds to admis-
sion ofblood- or breatli-alcohol teat results
cannot Isler object to the application of
the statutory presumption of intoxication.
Macauly v. State, Ct. App. Op No. 695
(File No. A-946), p.2d (1987).
Jury should be made aware o* utu-
tory presumption. — Ajury conquering
drunk driving, aBSAult (involving motor
vehicles), manslaughter, and negligent
homicide ensea should be made aware of
the statutory presumption concerning in-
toxication in subsection (a). Dresnek v.
Slate, Ct. App. Op. No. 455 (File No.
A-19), 697 P.2d 1059 119851. .
Jury instructions. — In prosecution
for drunk driving manslaughter and sec-
ond-degree assault, (he trial court did not
err in instructing the jury timl '

it found

that there was .I0OOt- 0 more cohol in
defendant's blood at the tip he acci-
dent, it could infer thut he *rthe
‘ni/reirutinr >0k
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se%?e' 28.35.035. Administration of chemical tests without con-

NOTES TO DECISIONS

Section should nut be read broadly, auction; what doi-aw in to fall within sub-
— In light of the fact that the legislature section (bl ia « narrow clanaofcanon where
haa gone to great length* to avoid aulho- the defundant ia unconscious or otherwiae

riling the police to forcibly take blood
loala, thin aoction should not lie read
hruadly Dnoa v. Municipality of Anchor-
age, CIl. App. Op. No. 429 (Kile No. A-273),
692 P.2d 961 (1984).

Effect of sccUon. — The legislature
has eliminated a driver's ability to refu-e
a chemical sobriety test when an arrestee
is involved in an accident that results in
the death of or injury to enother person,
Pena v. Slate, Sup. Cl. Op. No. 2851 (File
Nos. 6174, 70521, 084 P.2d 864 11984).

Anpplication of subsection (b). — The
fact that it was not practical to offer a

defendant a breathalyzer lest does not
bring the case within subsection Ib) of this

incapable of manifesting hia intent to re-
fuae. llnoa v. Municipality of Anchorage,
Ct. App. Op. No. 429 (Kile No. A-2731,692
P.2d 961 (19841.

The legislature's choice of language
seems to be consistent with the theory
that subsection (bl of this section was in-
tended to apply only to situations where a
blood-alcohol test could be conducted
without any violence such as where an ar-
reatee ia unconscious. Bass v. Municipal-
ity of Anchorage, Ct. App Op. No. 429
(File No. A-273), 692 P.2d £01 (1984).

Cited in Herter v. State, Ct. App. Op.

No. 592 (File No. A-1134). 715 P.2d 274
(1986).

Sec. 28.35.030. Forfeiture of motor vehicle.

NOTE9 TO

Section Inapplicable to airboats. —
A court may not forfeit the vehicle of a
person convicted of driving while inloxi-
oiled on public property in an airboat; an

DECI8IONS

airboat is not "a motor vehicle of a type
for which a driver's license is required.”
Stale v jtagno, Ct. App. Op. No. 725 (File
No A-15B5), p.2d <19871.

Article 3. Reckless and Negligent Driving.

Section
45. Negligent driving

Sec. 28.35.040. Reckless driving.

« 28.35.046 Motor Vehicles 5 28.35.050

Sec. 28.35.046. Negligentdriving, (a) A person who drives a mo-
tor vehicle in the state in @ manner which creates nn upjuHtifiable risk
afharm to a person or to property and who, 0s a result of the creation
of the risk, actually endangers a person or property is guilty of negli-
gent driving. An unjustifiable risk is a risk of such u nature and

egree that a failure to avoid it constitutes a deviation from the stan-
dard of care that a reasonable person would observe in the situation.
Proof that a defendant actually endangered n person or property is
established by allowing that, as a reault of the defendant's driving,

1) an accident gccyrred. : . :
EZ% a person, mc?udlng the defendant, took evasive action to avoid

an(ﬁcgldpeenrg;on, including the defendant, stopped or slowed down sud-
denly to avoid an accident; of .
Wa per\éoln or propelrty,tlnc(udmg the defendant or the defendant's
roperty, was otherwise endangered.
i_) ?l?) T%/e_ otafense of negl?gent 8r|vmg. is a lesser ofTense than, and
included in, the ofTense of reckless driving, and a person charged with
reckless driving may be convicted of the leaser ofTense of negligent

drt\c/)m/’i'person convicted of negligent driving ia guilty of an infraction

as provided under AS 28.40.050. . :
([E) Law uIYy conducted automobile, snowmobile, motorcycle or

other motor vehicle racing or exhibition events are not subject to the
provisif ns of this section. (5 7 ch 74 SLA 1974; am 5 6ch 241 SLA
1976; am 5 19 ch 144 SLA 1977; am 5 43 ch 21 SLA 1985)

Kfibv. of amendmsnta. — The 1985 driver's license Ui. r AS 28.15220(b)" at
amendment deleted "and in addition, the the end of subsection (c)
court may limit or suspend the person's

Article 4. Duties Following Accidents.

Sec. 28.35.050. Action ofoperator immediately after accident.
NOTES TO DECISIONS

Effect of InloalcaUon on knowledge. State, Ct App Op No. 709 tKile Nu

NOTES TO DECISIONS

Defendant was "In actual physical key in the ignition; given these factors of
control” of her vehicle, where she was control, it is not necessary thnt the engine

— Trial court did not err in instructing A-|6”), 737 P.2d 360 (1987).

thejurors that they could not consider de-
(endsnl's intoxication in deciding whether
he acted knowingly with regard to the of-
fenses of foiling to remain at the scene of
an accident and failing to render aasis-

Applied in Winslow v. Stale. Ct App
Op. No 397 (Kile No A-103), 685 P2d
1273 (19841.

Stated in Dunlop v. State. Sup. Ct Op
No. 3063 .(I%ié?nNoa 8-923. 8-1163), 721

seated in the driver's tKut behind the
steering wheel, had possession of the igni-
lion key und was attempting to put the

he running. Stale, Dep't of Puli Safely v
Conley, Sup. Ct Op. No. 3297 (Kile No.
S-17911, p.2d (1988)
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SeeNI—%ﬁ-I%r?n%%p' Duly of operator to give information and rcn-

NOTES TO DECISIONS

Ten-year arntenra with five year*
auependrd for failure to rrndrr aaaia-

tance affirmed. See Window v_Slam,
Ct. App Op. No 397 (Kile No M 031.685

1”2d 1273 (1980.
_ Intoxication.  Trial court did noterr
in metnKling the jurora that they could

not cone.derdefandanla inlo.lcal.on in

failing Wrender wulelance t>an injured
person Williama » State, CI App Op
No 709 (Kile No A-1631), 737 P2d .160
ddh71

Slated In Dunlop v. State, Sup. Ct. Op
No 3068 (Kile Noe S 923, 8-11631. 721
(R ijijjuj)

CU<k) v.state. Ct. App Op
A 18611,739 P.2d 1306

528.36.226 Motor Vkhicmui 5 28.36.235

hy the person is operated in violation of thia Bection, The owner or
lessee m_ay not be penalized if the vehicle waa stolen, or the driver of
the vehicle is convicted under 1d) nf this section. This subsection does
not apply to a lessor of a vehicle if the leseor keeps a record of the
nnine and uddreas of the lessee. A violation of thia subsection may not
result in the loss ofa driver's license or privilege to drive and dooa not
constitute grounds for assessment of dement points under AS
28.15.221 — 28.15.261. This subsection does not prohibit or limit the
prosecution of a vehicle driver for violating (a) or (b) of this section

(i 1ch 8 SLA 1986; am S 10 ch 76 SLA 1987)
— Ttia 1987 errled 'la guilty 0f an infraction a* de

acribed In AS 28 40 050td] and* and E€UD-
atltuted "fine* for *ci»il penalty ”

Effect of amendment*.
amendment, effecti tJanuary I, 19H8. in

ARe199AEq 218K 8Mra of failmreyN AT iKile No

remain at the aceno of an accident and

Article 5. Miscellaneous Offenses.

Section

251 Contained or confined loada
253. Antiepray devicea required
255 Penalty

Section

145 Overtaking und paaaing achool hue

235 Unaulhorued uae of handicapped
parking

Sec. 28.35.145, Overtaking and passing school bus. (a) Tin*
driver of n vehicle thnt approaches from any direction a school bus
stopped on a highway or vehicular way or area shall stop not less than
30 feet from the school bus before reaching it when there are in opera-
tion on the school bus flashing red lights ns required by requlation.
The driver may not groceed until the school bus proceeds and the
flushing lights”are no longer illuminated.

(b) When a school bus is stopped on a highway or vehicular way or
area, whether or not there are in operation on the school bus flashlng
red lights us required by requlation, the driver of u vehicle shall yiel
the right-of-way to aé)_erson crossing a highway, vehicular wny, or
area to embark on or disembark from the hctiool bus, whether or not
the person is crossing within a marked crosswalk.

(c) The driver ofa vehicle on n highway with separate roadways is
not required to stop when meeting or passing a school bus that is on a
different roadway or, if upon a controlled access highway, when u
school bus is stopped off the highway in a loading zone that is part of,
or ad{acetpt to, the contr%lled access highway, and pedestrians are not
permitted to cross the highway.

(d) A driver convicted under this section isguilty ofa clusa B misde-
mganor and, in zaddltlon to other pepaltleg as provided by éaW’AISS
ct.to n mandatory assessment of six demerit points under

AL T Y g

el A vehicle owner, or in the case of 0 leased vehicle a lessee, ia

gu(ll_ty of an infraction as dcscritied in AS 28.40 030(d) and may be
punished by a fine not to exceed $100, if the vehicle owned or leased

86

the flral aenlence 0f aubaectlon (at in-

Sec. B.H.25. Enforcement.

NOTEH TO DECISIONS

"Imw enforcement officer*”. - Any
momh*r of the police forte of an Incurpo-
rated ct.y or borough ia a "law enforce-
menl dflct f" for purpooee of thia eection.
State [ Burke, Ct. App Op No 583 (Kile
No A 908), 714 I’ 2d 374 110861

An *‘T»r. police offiror la a law en-
forcement fleer for purpose of thia ere

“e? C'FV ms HeJ».
(Me No A 18401 738 1 2d 765 (19871

Enfor ement authority. - Trna aec-
tion au'nonrea all 'law enforcement ofTe

c»r»* tn atop any vehicle whoa* driver hae
committed a atalewide traffic offenae in
the offlcer’a praaeic*. regardleao no! only
0f whether the offenae waa committed
within the tecntor/al limit* of the June
diction which employed Ihe o>flc*r. bul
Jw>of whether Ihe vehicle lain Ihe lerri-
|imlU, tth*llmrp,, decide,
make the .top Stale v flurke. Ct App
Op No 583<Klle No A 908). 714 P 2d 374

,inac-

Sec. B.D.2H. Unauthorixtx] uae of handicapped parking,
(u) A person may not park a motor vehicle in n parking place reserved

for disabled or medically handicapped persons unless
(1) the person haa u apeciul permit iasued by the department under

A%ngtﬁg'flngét;or vehicle displays a special license plate issued to dis-

abled or handicapped persons under AS 28.10.181
(3[} the motor vehicle displays a special license p _
to disabled or handicap>ed persons by another state, province,

Sue

sg}e <orr permit is-

ter(Bl)toi\y pg_rrso?r?uvr\llkr(}"violates this section is piilty of an infraction
Upon conviction the court shull impose a fine of not leas than $100

is 9 rli 11 SLA 1937)
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Sec. 28.35.251. Contained or confined loads. (a) A person mny
not drive a motor vehicle loaded with Hand, (travel, rock, or similar
mnterinls on n highway unless

ili the load is contained or confined to prevent the load from drop-
ping, shiIIin?, leaking, or escaping, except thnt sand or other sub-
stances mny Ix»dropped. sprinkled, or spraye<! for the purpose of dean-
in(t or maintaining the highway or providing traction; and

(2)  the load is subjected to treatment by methods, approved by the

commissioner bg regulation, designed to settle the load or remove
loose material before the vehicle ia driven on the highway.

(b)  Ifacover is used to contain or confine a load being driven on a

highway, the cover shall be securely fastened to prevent the cover
from becoming loose or detached, or from being a hntnrd to other users
of the highway. 14 J ch 62 SLA 1986)

Sec. 28.35.253. Anti-spr_aﬁ devices required. A person may not
drive a motor vehicle on a highway unless the vehicle is equipped with
fenders, mud flaps, or other antl-SEray devices adequate to prevent the
gfr/l\iclleggré))m being a harord to other users of the highway. (4 1ch 62

Sec. 28.35.255. Penalty. A Persqn convicted of violating AS
28 35.251 nr 28 35.253 is guilty ot nn infraction. (4 1ch 62 SLA 1986)

Chnptcr 37. Driver License Compact.

Artirle
1 central Iwi.mn. Ill 2837010 - 28370401
2 Compart Trrtna <11 2837 HO - 28 37 1901

Article 1. General Provisions.

Section SecUon
Compact matted 30 Ktpanata of administrator
Cleansing authority 40 Eucvllo hrad

Sec. 28.37.010. Compactenacted. The Driver.Li_cerl_se.COmIpact IS
enabled into law and entered into with all other jurisdictions legally
joining in it in the form substan' ally contained in AS 28 37.110 —
28.37.190 (4 18 ch 60 SLA 1986)

Sec. 28.37.020. licensing authority. In this chapter the term "li-
censing authority" with reference to this state means the division of
motor vehicles in the Department of Public Safet?]/. Tin* department
shnll furnish to the appropriate authority of another party stale the
information or documenla reasonably necessary to facilitate the ad-
ministration of VS 2837 130 - 2837.150 <4 18 ch 60 SLA 1986)

428.37.030 Mimia Vehicles 428.37.110

Sec. 28.37.030. Expenses of administrator. The compact admin-
istrator provided for in AS 28 37 170 is not entitled to additional com-
pensation on account ofservice ns the administrator, hut is entitled to
expenses incurred in connection with the duties and responsibilities
ns the administrator, in the same manner os for expenses incurred in
connection with other duties or responsibilities of the ofTice or employ-

ment. (4 18 ch 60 SLA 1986)

Sec. 28.37.040. Executive head. In this chapter, with reference to
this state, the term "executive head" means the governor. (4 18 ch 60

SLA 1986)
Article 2. Compact Terms.

Section _ Section

110 Kindingi and policy aUtammt 160 Application of other auto lava

120 Compart definition* 170 AdmIiniatralor of compact

130 HaporU of c-mvicUona 180 Compact aa law, withdrawal pan

%8 EErfg%(ﬁdQ‘f r%%rb‘f'r?ﬁ'é”}r)ﬂagi’{éym'éﬁﬁh 190 Cdounrgtruction and validity, aa>ve>abil-
canae tty

Sec. 28.37.110. Findings and policy statement, (a) The party

St?ﬁstﬁi@%f@ﬂ}oftheir streets and highways is materially affected by
the degree of compliance with stale laws and local ordinances relating
t0 ﬂev?oqg%tho%fog a%%rvg%cllneghce Is evidence that the violator
engages in conduct that is likely to endanger the safely of persons und

PTERETY the continuance in force of a license to drive is predicated upon
complisr.ee with laws and ordinances relating to the operation of mo-
tor vehicles, in whichever jurisdiction the vehicle is operated

It ia the policy of the party, states to . .
m pro.moPe coX\pllance |tﬁythe It_aws, ordinances, and administra-
tive regulations relating to the operation of motor vehicles by their
drivrr* in each of the jurisdictions where those drivers operate motor

Vet Ifsake the reciprocal recognition of licenses to drive and eligibil-
ity for them more just and equitable by considering the overall compli-
ance with motor vehicle laws, ordinances, and administrative requla-

tions as a condition precedent.to the conti Hance or issuoncr of a
- WT 0L d«.n« mauthorized or permitted to
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Sec. 28.3V.120. Compact deflnitiona. In this chapter

(1) "conviction" means a conviction of an oiTenae related to the use
or operation of n motor vehicle that ia prohibited hy state law, munici-
Eal ordinance, or ndminiatrativc regulation, or a forfeiture of hail,
ond or other aecurity deposited to secure appearance by r peraon
chafed with having committed an ofTenao described in this para-

grr]zapet},/ggdzgygﬂas&;equired to be reported to the licensing authority

(2) "home state” menna the stale that has laaued and haa the power
tafisend or revoke the use ofthe licenae or permit to operate u motor

.means a atntc, . territ 0r poaseaai the Unit *d

(Szlléf%a;:ghaglgégsmctl%%)olumbia, or t%reyCom onweaftP] c())f Puerto Rico.

Sec. 28.37.130. Reports of convictiona. The licensing authority
of a party state shall report each conviction of a person from another
party state occurring within itsjurisdiction to the licensing authority
of the home state of the licensee. The report shall clearly identify the
penion convicted; describe the violation specifying the section of the
statute, code, or ordinance violated; identity the court In which action
was taken; indicate whether a plea of(\guilty or not guilty was entered,
or the conviction wan a result of the Torfeiture of bail, bond or other

se_cHri - and shall include any special findings made in connection
with the conviction. (4 18 ch 60 SLA 1986)

Sec. 28.37.140. Effect of conviction in party atatc. (a) The li-
censing authority in the home state, for the purposes of suspending,
revoking, or limiting the license to operate a motor vehicle, shall give
the same elTect to the conduct reported under AS 28 37 130 an it would
HOWef&onduct had occurred in the home state, in the case ofa convic-

tio(rpof an}ﬁgfd?l\%htfcrle?r negligent homicide resulting from the opera-

. 12I)_ driving @ motor vehicle while under the influence of intoxicat-
ing liquor or a narcotic drug, or under the influence ofany otherdrug
%Higfegree that renders the driver incapable of safely driving a motor

3 anY felony in the commission of which n motor vehicle is used;

4) failure to stop and render aid in the event of ii motor vehicle
accident resulting In the death nr peraonal injury of another.

th) As to another conviction, rejwrted under AS 28.37.130, the li-
censing authority in the home state shall give the effect to the conduct
that in ﬁrowded by the laws of Uie home atatc if the offense consti-

tuting the conduct report under AS 28.37.130 has elements similar to
those of the home state as defined in the home state at the time the

90
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ofTen%e constituting the conduct report under AS 28 37.130 was com-
mittea.

(c) Ifthe laws of a party state do not provide for ofTenses or viola-
tions denominated or described in precisely the words employed in (al
of this section, the party state shall construe the denominations and
descriptions appearing in (a) of thin section as being applicable to and
identitying the ofTenses or violations of a substantially similar nature,
and the laws of the party state shall contain the provisions necessary
to ensure that full force and effect is given to this Bection. (4 18 ch 60

SLA 1986)

Sec. 28.37.160. Grounds requiring refusal to Issue license.
Upon application for a license to dnve, the licensing authority in a
party state shall ascertain whether the applicant has ever held, or is
the holder of a license to drive issued by another party state. The
licensing authority in the state where application is made may not
issue a license to drive to the applicant if

(1) the applicant has held a license, but the license haa been sus-
pended by reason, in whole or in part, of a violation, and the suspen-
sion period has not terminated:; .

E) the applicant has held a license, but the license has been re-
voked by reason, in whole or in part, of a violation, and the revocation
has not terminated; except that after the expiration of one year from
the date the license was revoked, the person may muke application for
a new license if permitted by law; the licensing authorit may refuse
to issue a license to an applicant if, after investigation, the licensing
authority determines that it will not be safe to grant to the person the
privilege of driving a motor vehicle on the public highways;

(3) the applicantis the holder ofa license to drive issued by another
i)arty state and currently in force, unh sa the applicant surrenders the
icense. (4 18 ch 60 SLA 1986)

Sec. 28.37.160. Application of other state laws. Except us ex-
pressly required by provisions of this chapter, nothing in thia chapter
shall be construed to affect the right of a party si ite to apply any of its
other lows relating to licenses to drive to any person or circumstance,
nor to invalidate or prevent any driver license agreement or other
cooper live arrangement between u party state and u nonporty state.
(4 18 ch 60 SLA 1986)

Sec. 28.37.170. Administrator of compact, (a) The head of the
licensing authority of each party state shall ho the administrator of
the compact for that state. The administrators or all party states,
acting jointly, shall have the power to formulate all necessary and
proper procedures for the exchange of information under this compact
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(bl The administrator of each purty stale slmll furnish to the ad-
ministrator of each other party state the information or documents

(faf nc%blé/ongie&s%%(i facilitate the administration of the compact.

Sec. 28.37.180. Comgact ns law; withdrawal procedure,
(a) The compact shall become effective as to any state in which the
compact hecomes effective as the law of that state.

(b) A party state may withdraw from the correct by enacting a
statute repealing the compact aa the law of the state, but a with-
drawal may not take effect until six months aflcr the executive head
of the withdrawing slate has given notice of the withdrawal to the
executive heads of oil other party states. Withdrawal does not affect
the validity or applicability by the licensing authorities of states re-

mainin? party to the compact of any report of conviction occurring
before the withdrawal. (§ 18 ch 60 SLA™ 1986)

Sec. 28.37.190. Construction and validity; severability. The
compact shall be liberally construed so as to effectuate its purfoses.
The provisions of the comﬁact are severable and ifany phrase, clause,
sentence, or provision of the compact is declared to be contrary to the
constitution of any party state or of the United States or the applica-
bllltY_ of it to a government, agency, person or circumstance is held
invalid, the validity of the remainder of the compact and the applica-
bility of it to uny government, age_ncg, person or circumstance shall
not be affected by it, If the compact is held contrar?/ to the constitution
ofany parly state, the compact shall remain in full force and effect as
to the remaininﬁ states and in full force and effect as to the state
affected as to all severable matters. (5 18 ch 60 SLA 1986)

Chapter 40. General Provisions.

Section Section

50 Penalty for violation# of law, rrgula-  100. Definitions for title
lionn, and municipal onlinanow

Sec. 28.40.050. Penalty for violations of law, regulations, and
municipal ordinances, la) It is a misdemeanor for a person to vio-
late a provision of thia title unless the violation is by this title or other
law declared to be n felony or an infraction.

(b) A person convicted of a misdemeanor for a violation ofa provi-
sion of this title for which another penalty is not specifically provided
is punishable by a fine of not more than 5600, or by imprisonment for
not more thun 90 days, or by both. In addition, the priviIeEe to drive or
the registration of vehicles may be suspended or revoked.
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(C) Unless otherwise specified by luw a person convicted of a viola-
tion of a regulation adopted under this title, ora municipal ordinance
regulating vehicles or traffic when the municipal ordinance does not
correspond to a provision of this title, is guilty of an infraction and is

unishable by a fine not to exceed $300.

P ds An inerction, as prowoded for in$(cg of this section, is not consid-
ered a criminal offense and may not result in imprisonment, nor is a
fine imposed for the commission of an infraction considered a penal or
criminal punishment; nor ma?/ the commission of a single infraction
result in the lose, ofa driver’s license or privilege to drive in this state
except as may result from the accumulation of Eoints under AS
28.15.221 —28.15.261, or the registration of vehicles; nor does a per-
son cited with an infraction have a right to trial byjury or to court-
e OS5 oy 85 51A 198715 50-18 ACLA 1949; am § 12
ch 241 SLA 1976; am §§ 22, 23 ch 144 SLA 1977; urn § 5 ch 85 SLA

1987)

Effect of amendment*. — The 1987
amendment repealed suboection (e), con-
cerning overweight penaltiea.

NOTES TO DECISIONS

Prerequisite to auapenalon oflicenwe tion (b) is not a penalty provision dealing
or privilege to drive. — A driver’s li- specifically with the ofTense of driving
cense or privilege to drive cannot properly  while license suspended; rsther it is a ge-
be suspended unless the driver was in fact neHe penalty provision, broadly applies-
licensed or otherwise actually privileged ble to violatiops ofell Title 28 provisions
to drive s motor vehicle within the state. for which q,e Opocjfir penalties are given.

(Rlxzt)eer:\?o.v'/xs-gg'),goto /??fa é)fG "3‘;86‘:_78 (Fi,e Novﬁéi&e)', %0 ?PZDd glpé ('\igsslll?g

Generic penalty provision. — Subeec-

Sec. 28.40.100. Definitions for title, (a) Unless otherwise specifi-
cally defined or unless the context otherwise requires, in this title and
in requlations adopted under this title _

1) "cancel” meanB the annulment or termination by formal action
of the department of a certification, registration, license, permit or
privilege issued or allowed under this title or regulations adopted
under this title, because ofan error or defect in the document issued or
the application for issuance or hecause the person holding the docu-
ment is no lon%er entitled to it; . _

?2) “commissioner” means the commissioner of public safety,

3) "department” means the Department of Public Sufety;
4) "driver" means a person who drives or is in actuul physical

coEgt)ro.l of a_vehicl

1 C el n "l n H H H
driver's ncenSe  or "license™ when used, in relation to driver

n rivnr’a
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license, whether nr not n [M>rson holds n vuliii license issued in this or
gfyather jurisdiction, to drive n motor vehicle under Ihe laws of this

(til “nighway~ means the entire width between Ihe boundary lines
of every way that is publlclﬁ/_mamtalned when a part of it is op>on to
the public for purposes ofvehicular travel, including hut not limited to

\e/\éﬁrixumewnf)gdorthaereéé?ska state murine highway system hut not

m "motor (\!ehicle" means a vehicle which is self-propelled except it
vehitle ‘moved hy human or animal power;

(8) "motorcycle” means a vehicle having a seat or saddle for the use
of the rider and designed to travel on not more then three wheels in
contact with the ground; the term does not include a tractor;

6 2840100 Motok Vehicles § 2840100

ifil “traffic" means pedestrians, ridden or herded animals, vehicles
and other conveyances either singly or together while using a high-
way or vehicular way or area which is open to public use for pur|Kiscs

of travel:

i[7i "underinsured motor vehicle" means a motor vehirle licensed
for highway use with respect to ownership, operation, maintenance, or
use for which there is a Imdily injury or propertg damage insurance
iwlicy or a Isind applicable at the time of an accident arid the amount

of insurance or bond _ _
(A) Hless than the limit for uninsured and underinsured coverage

of the insured's policy; or _
[11) has lieen reduced by payments toFersons other than nn insured,

injured in nn accident, to less than the limit for uninsured and under-

(91 "motor-driven cycle" means a motorcycle, motor scooter, motor- insured coverage of the insured’s policy;
ized bicycle, thsismilarfonveyar_lce with a motorfaétacred and huving (18) "vehicle™ means u device in, upon, or by which a Ferson or
nn engine wi [, 1685 _CURIC CE ters ot displacement; roperty mny be transported or drawn upon or immediately over a

(181 'ﬁepe_afed’ %%8 ih 74 glLA L o . ﬁigﬁwaill or )\I/ehicular F\)/vay or area exceppt devices used exglusively

(1t) "official trnffic-control device" means a sign, signal, marking, upon stationary rails or tracks; and
or other device not inconsistent with this title, placed or erected by (19?1 "vehicurarway orarea" means a way, path or area, other than

a highway or private property, which is designated by official traffic

nuthority of nstate or municipal agency or official having jurisdiction,
for the purpose of traffic requlating, ‘warning und guiding;
(12) "owner" meuns n person, other than a lienholder, huving the

control devices or customary usage and which is open to the public for
_ _ rson, other 0l Furposesof(?e_destnan or vehicular travel, and which woy or area mny
property in or title to a vehicle, including but not limited to a person s* restricted in use to(fedestrlans, bicycles, or other specific tﬁpes of
entitled to the use nnd possession of a vehicle subject to a security vehicles ns determined by the department or other agency having
m{gﬁﬁ%iw%mwerson, but exclusive of a lessee under a lease not jurisdiction over the way, path or area. _ _
unty, (b)  The commissioner shall adopt regulations to define other terms
which are used in this title nnd in regulations adopted under tl is title.
(S 50-1-1 ACI.A 1949; am $ 3 ch 81 SLA 1973; am {§ 13, 14 ch 241
SILA 1976;am | 1ch 135 SLA 1977, nm 1 14ch 70 SLA 1984;am S 1
ch 13 SLA 1985; nm 5 88 ch 74 SLA 1985, nm 5 2 ch 130 SLA 1988)

(13) "revoke" means the termination by formal action of the depart-
ment or ncourt of n certification, registration, license, permit or privi-
lege issued or allowed under this title or regulations adopted under
this title; the certification, registration, license, permit or privilege
mny not be reISSUGd, renewed or reStored- dU_rlng the time fOF_WhICh Effect of unendmenta. - The firat paragraph I (OlofiititwccUonU), which de-
revoked; however, after that time, an application for n new certificate, 10HS amendment in paragraph ()»of euh-  fined "municipality. ** ’
reg|5trat|0ny ||Cense, permlt or p”Vllege may be made, arclion (al auhatiluled 750 or lew" for The I9HH amendment, effective .Septem-

(141 "roadway" means thnt portion ofa hi hway dESiQHEd or ordi- ‘IrM lhan 160* and deleted "or anth no!to  |wr |, ipgS. auhetituted "permit, or pnvi-
narily used for'vehicular travel, exclusive of the sidewnlk, berm, or o 1o paracraan PO AL E ENE g i acbesetion (851
shoulder, even though the sidewnlk, lierm, or shoulder is used by Tlir arcniid 19H6 amendment repealed
persons riding bicycles or other human powered vehicles; nnd in the

event that n highway includes two or more separate roadways, the
68!@&&[&&?- to each roadway separately but not to nil such roadways

NOTES TO DECISIONS

Applied in Conner v Slate, Ct App Cited n S ale v Robertaon. Ct App
Op No 4AI(FileNo A-5741.f.9fl’2dC80 lip No 7> (file No A 2.1301 24
119851. Caulkin. v Stale. Dep't of I'uh fl9HHI
Safety. Sup ClI Op N« 321.1 IKile No

(151 "suspend" means the temporary withdrawal by formal action of
S 16811 7Cl I*2d :Ufi 11MB71

the department or a court of n certificate, re?istration, license, permit
or privilege issued or allowed under this title or regulations adopted
ur“ier this title, effective for a ﬁ]erlod of time which must lie specifi-
cnlly designated by the department or court.
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Chnptcr 35. Miscellaneous Provisions.

e
OfTm*** Involyin? Property Right* ill 2H3ft0Ift — 28 JftOifGI
Operating While InUuiratrd, Implied Conmnl (If 283.5030 28 3ft0.18:
Heckle** nnd Negligent Driving <11 28 3ft 040, 28 3ft 04ft)
Dutie* Following_Accident* «M" 1*835050 28 35 130)
Mincellnnemi* iMTenne* <54 28 3ft 136 - - 28 3ft 24fti

Article 1. Offended Involving Properly Rights.

Section Section
15 Tflmprnrtd wilh or dniMKINK* vrhi- ~ *4  KriUinit a motor vehicle
cir 26 failure to rrlurn rcrilnl v*hicl*

sec. 28.35.010. Driving a _vehicle without owner's consent,
IHepeahsi, ft 21 ch 166 SCA 1978. For current law, see AS 11.46.484 ]

See. 28.35.015. Tompering with or damaging a vehicle. A pel-
don, without the I’I%ht to do ho. may not tamper with a vehicle, net or
attempt to et & vehicle in motion, or damuge a part or component of
a vehicle, ¢t 5 ch 241 SLA 1976)

Collateral reference*, — 7A Am Jur Validity and cnnclruction of atatutr
2tl, Automobile* and Highway Traffic, making it a criminal ofTena* to “tamper”
It 354.455. with motor vehicle or content*, or to
61A CJS, Motor Vehicle*. I 673 olMcure registration platea. ft7 AIJCd ftOfi

What conatilule* ofTenor of Tampering"
with "motor vehicle" or content*. a2
AlI<2d 624

Sec. 28.35020. Conviction in larceny prosecution /Repealed, # 21
ch 166 SIA 19781

Sec. 28.35.024. Renting a motor vehicle, (u) A ponton may not
rent n motor vehicle to u person unless the person renting lhe vehicle
is properly licensed under this title or, if a nonresident, the person is
properly licensed under the laws of the jurisdiction of a persons resi-
dence.

(b) A person may not rent a motor vehicle until the person bus
inspected the license of the person to whom the vehicle is to lie rented,
and has verified the identification of the licensee.

(cl Every person renting a motor vehicle shall keep a record of the
registration number of the vehicle rented, the name, address and
license number of the person to whom the vehicle is rented, und the
date und pluce when und where the license of the intended driver was
issued. The record shall tie open to inspection by a peace officer or
employee of the department ucting in an official capacity.

(d) Every person renting a motor vehicle shall comply with the
financial responsibility requirements of this title.
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(cl IEffcctive June 8, 1085.1 A [M.'wm who renin motor vehicle* to
others ahull prrvide child safety devices hi sufficient quantity that all
persons to whom the vehicles ore to lie rented can comply with the
requl;rements 0of AS 28.05 (105 <5 5ch 241 SLA 1070; am €4 2ch 90 SLA

USF Mot eIrIt|eref reln%r 7f|Sc6IA s,
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. 125¢ch N4 SIAY 19771

Sec. 28.35.026. Failure (o return rental vehicle. Ini \ person in
possession of a m tor vehicle under an agreement in writing which
requires the person to return the vehicle to a particular place or nt a
particular time who refuses or wilfully neglects to return it to the place
nnd at the time specified in the agreement in writing with the intent
to deprive the owner of the vehicle or to convert Ik to the person's own
use, or who secretes, converts, sells or attempts to sell the vehicle or
any part of it is, upon conviction, punishable by imprisonment for not
more than five years, or by a fine of not more thun $1 '100, or by troth.

(b) Inthis section, “wilfully neglects” mrnnn omits, tails, or forbears,
with a conscious purpose to injure, or without regard for the rights of
the owner, or with indifference whether u wrung is done the owner or
not. It 1ch 37 SLA 1964; am $ 18 ch 144 8LA 1077)
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See. 28.35.030. Operating « vehicle, aircraft or watercraft
while intoxicated. ini A |ktmii) commit* lhe crime of driving while
Intoxicated if (he person operates or drives a motor vehicle or 0|K'riites
nn aircraft or ii watercraft

111 while under the influence of intoxicating liquor, or any controlled
substance listed in AS 1171,110— 11.71.100,

121 when, as determined hy a chemical test taken within four hours
nfler the alleged olTense was committed, there is 0.10 percent or more
by weight of alcohol in the person's blood or 100 milligrams or more of
alcohol per 100 milliliters orhhxHI, or when there is 0.10 gramsnr more
of alcohol per 210 liters of the person's breath; or

(3) while Ihe person is under the combined influence of intoxicating
liquor and another substance

(bl Driving while intoxicutcd is a class A misdemeanor.

(cl Upon conviction under this section the court shall impose a mini-
mum sentence of imprisonment of not less thun 72 consecutive hours
and a fine of not less than $250 if the person has not been previously
convicted in this or another jurisdiction of driving while intoxicated
under this or another law or ordinance with substantially similar
elements or refusal to submit to a chemical test under AS 28 35.032 or
another law or ordinance with substantially similar elements. Upon
conviction under this section the court shall impose a minimum sen-
tence of imprisonment of not less thun 20 consecutive days nnd a fine
of not less than $500 if. within the preceding 10 years, the person has
been previously convicted once hi thisoranotherjurisdiclbin ofdriving
while intoxicated under tills or another law or ordinal. mwith substan-
tially similar elements or refusal to submit to a chemical teatunder AS
28 35032 or another law or ordinance with substantially similar
elements Upon conviction under this section the court shall impose a
minimum sentence of imprisonment of not less than 30 consecutive
«Jaysand u fine ofnot less than $1,000 if, within the preceding 10 years,
the person has been previously convicted in this or anotherjurisdiction
of more than one of the following offenses or has more than once been
previously convicted ofone of the following offenses: (lldriving while
intoxicated under this *ranother law or ordinance with substantially
similar elements, (21 r« rsal to submit to u chemical test under AS
28 35.032 or unother law or ordinance with substantially similar
elements The execution of sentence may not la* suspended nor may
probation be grouted except on condition thnt the minimum imprison-
ment provided in this section is served Imposition ofsentence may not
la*suspended In addition, if the offense involved driving a motor vehi-
cle for which a driver's license is required. the person's driver's license
shall be revoked in accordance with AS 28 15 181 and the vehicle used
in commission of the offense may la* forfeited under AS 28 35 03(5 In
addition, the court shnll order, und a person convicted under thia sec-
tion shall undertake, for u term specified by thr court, that piogrnui of
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alcohol education or rehabilitation that the court, alter consideration
ofnny information compiled under (ill of this section, finds appropriate.

(dl Kxcept as prohibited by federal luw or regulation, every provider
of treatment progrum.s to which persons are ordered under (cl of this
section shall supply the Alaska court system with the information
regarding the condition nnd treatment ol those persons as the supreme
court may require by rule. Information compiled under this subsection
is confidential nnd may only be used by a court in sentencing ii person
convicted under (c) of this section, or hy an officer of the court in
preparing a prescnlence report for the use of the court in sentencing a
person convicted under (cl of thin section.

(e) A person who is sentenced to imprisonment Tor 72 consecutive
hours upon a first conviction under tc) of thin section nnd who is not
released from imprisonment after 72 hours may not bring an action
against the state or a municipality or its ngents, officers, or employees
for damages resulting from the additional period of confinement if

(1) theemployee oremployees who released the person exercised due
care and, in releasing the person, followed the standurd release proce-
dures of the prison facility; and

(21 the udditionul period of confinement did not exceed 12 hours.

(0 For purposes of this section, convictions for Isitli driving while
intoxicutcd nnd for refusal to submit to u chemical test of breath under
AS 28 35.031(al, if uriaing out of n single transaction und u single
arrest, ure considered one previous conviction.

(g) In this section,

(1) "operate nn aircraft” means to use, navigate, pilot, or taxi un
aircraft in the uirspace over this stale, or upon the land or water inside
this stale;

(2) "operate u watercraft” means to navigate or use u vessel used or
capable of being used as a means oftransportation on water for recre-
ational or commercial purposes on all waters, fresh or salt, inland or
coastal, inside the territorial limits or under the jurisdiction of the
atute. tk 50 5-3 ACLA IMS;am k | ch 107 SLA 1965;am k | eh 121
SLA 1967;am | 45 ch 32 SLA 1971;urn k 4ch 74 SLA 1974, am kk 2,
3ch 152SLA 197fl;amk 28ch94SLA 1980;amk 10cli 129SLA 1980.
urn k 21 ch 45 SLA 1982; am kk 13 — 15ch 117 SLA 1982; nm kk 13
— 15¢ch 77 SLA 19831
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Sec. 28.35.031. Implied connent. lu) A person who operates or
drives ii mnlor vehicle in this ntate or who operates un aircraft ns
defined in AS 28 35.0301 kM1lor who operates u watercraft as defined
hy AS 28 35030 <p‘MZ15IinII lie considered to have given consent to n
chemical test or tests of the person’s hreath for the purpose of
determining the alcoholic content of the person's blood or hreath if
lawfully arrested for un ofTense arisi..” out ofacts alleged to have been
committed while the person was operating or driving a motor vehicle
or operating an aircraft or a watercraft while intoxicated. The test or
tests shall he administered at the direction ofa law enforcement officer
who has reasonable grounds to believe that the person was operating
or driving n motor vehicle or operating un aircraft or a watercraft in
this state while intoxicated

Ilil A person who operatesordrivesu motor vehicle in this state shall
I>econsidered to have given consent ton preliminary breath test for the
purpose of determining the alcoholic content of lhe person’s blood or
breath. A law enforcement officer may administer a preliminary
hreath lest at the scene of the incident if the officer bus reasonable
grounds lo believe that a person’s ability to operate a motor vehicle is
unpaired hy Ihe ingestion of alcoholic beverages and that the person

lllwas driving a motor vehicle that is involved in an accident, or

«2i committed o moving traific violation.

(cl Before administering a preliminary hrenlh test under Ibl of Ibis
section, the officer shall advise the person that refusal may be used
against the |>crson in n civil or criminal action arising out of the inci-
dent and that refusal is an infraction. If Ihe |K-rson refuses to submit
lo the lest, the test shall not la- administered

(ill The result of the test underlh) of this section may lie used by the
law enforcement officer to determine whether the driver should be
arrested

lei Itelusal to submit to a preliminary hreath test at the request of
a law enforcement officer is an infraction

2n
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(0 Ifadriver inarrested, the provisions of (at of this aectlon apply
The preliminary hreath tent authorized in this wction inin addition to
any leata authorized under (a) of this nection i§8 1 ch bJ .SLA 1969, nrn
$ 11 ch 129 SI.A 1980; utn * 16ch 117 SLA 1982; am $ 16 ch 77 SLA

1983)
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%LT (ion}s]ented toc emd ah test* 0
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earrefte rratnr re sest ete
test, f e must le ad vrve of the
Fnse uenges urrn from IS mu rt[r
E 'retusa he” arrest er rlnustI e
I'«d to reconsider. his refusal in li
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Op Nn IMS (FlitMi 1116
Applrcatron of raar law. ~ Mumc
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4fp No lift IKile No 6276). 649 *2d 266
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6859, 6112. 6161), 6(9 *2d 261 41982),
apply to only three categories of case* el
cases formally jojned with those decided in
Serrano and LOOIEY, (2)rase* in which sup
prrsaion had already been ordered on or
ladore August ft, 1982. and I3l carea in
which hrrathalyier tests were adnunis
trrrd aflrr August 6, 1982 Stale v lamb
Cl Apt* op Nn 119 4Kile No 7071*. 649
I*2d 971 11982*

Statutes do not explicitly grant right
to refuse trat.  Neither this section nor
AS 28 35032iai eiplicilly grants or
recognizes a right on the part of an
arrestee to refuse to lake @ hrrathalwer
test Win v Slate, Sup ft Op No 1691
tKile No 3ft|6i. 577 I2d 227 11978)

t hie required to lake a brrathalyiri test
under this section dor* not have any statu
lory or constilutinnsl right to refuse to
lake it I\Varsv Stair, ('l App Op No .109
-Klr\ie N((j) K;]HS» 672 I*2d %413|‘|I tM1 h

nr.do t |mose uly upon the
restrn teficer% VISE- ytheptrmer
that hr has the rig tto re e to take
Il»e tr*i Wiri v State. Sup U i
169.11Kile No J616), 677 I*2d 227 119781

Neither this section nor AS 28.161)?3&
require* that the arnsted operator
ad*isrd hr has the right to refuse lo lake
a chemical test for the purpose of
determining the alcohol content of his
bluud Wu* v State, Sup Cl Op Nn |&93
IKile No 3ft|f»i. 677 Hzd 227 L1978

One required to take a breathalyief test
under this settion ilurs not have lu hr
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See. 28.35.032. Refusal lo submitto chemical test, till ITu person
under arrest refuses the request ofa law enforcement officer to submit
to a chemirni test under AS 2B.35.031la), after lieing udvised by the
officer thnt the refusal will, ifthat person wus arrested while operating
ordriving n motor vehicle for which adriver’ license is required, result
in the denial or revocation of the license or nonresident privilege to
drive, that the refusal may be used uguinst the person in n civil or
criminal action or proceeding arising out of un act alleged to have been
committed by the person while operating or driving a motor vehicle or
upending an nircrufl or a wutercraft while intoxicutcd, and that the
refusal is a misdemeanor a chemical test shall not lie given, except us
provided by AS 28.35.0

Ity tRepented, S 25 ch T7SLA 198)1

f )) Repenlinl, § 25 ch 77 SLA I'M) |

Id) IRelpenIed $ 25 ¢ch 77 SLA 19831

(e) The refusal of a [M*rson lo submit to a chemical test of breath
under (a) of this section is admissible evidence in u civil or criminal
uction or proceeding arising out of an act alleged lo have been
committed hy the person while operating or driving a motor vehicle or
operating un aircraft or watercraft while intoxicated.

(0 Refusal to submit to the chemical test of breath authorized by AS
28.35 QllInl is a class A misdemeanor.

tgi Upon conviction of a person under this section, the court shall
impoBe a minimum sentence of imprisonment uf nut less than 72 con-
secutive hours and u fine of not less thun $2511 if the person has not
been previously convicted in this or another jurisdiction of driving
while intoxicated under AS 28.35.0300r another law or ordinance with
substantially similar elements or refusal to submit to a chemical test
under this section or another law or ordinance with substantially sim-
ilar elements. Upon conviction under this section the court shall
impose a minimum sentence of imprisonment of not less than 20 con-
secutive days and a fine of not less than $500 if, within lhe preceding
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10 years, the person has been previously convicted once in this or
anotherjurisdiction ofdriving while intoxicated under AS 28 351130 or
another law or ordinance with substantially similar elements or
refusal to submit to u chemical test under litis section or another law
or ordinance with substantially similar elements. Upon conviction
under this section the court shall im|si.se u minimum sentence of
imprisonment of not less than 30 consecutive days und a fine of not less
lhnn $1,000 if, within the previous 10 years, lhe person has lieon
previously convicted in this or onolherjurisdiction of more than one of
the following ofTenses or has more thun once been previously convicted
of one of the following offenses: 111driving while intoxicated under AS
28.35.030 or another law or ordinance with substantially similar
elements; (2) refusal to submit to n chemical lest under this section or
another law or ordinance with substantially similar elements. The
execution of sentence mny not be suspended nor may probation lie
grouted except on condition that the minimum imprisonment provided
in this section is served. Imposition ofsentence may not he suspended
if the oftense involved driving a motor vehicle for winch a driver’
license is required, the person's driver's license shall he revoked under
AS 28.15.181. In addition, the court shull order, und n person convicted
under this section shall undertake, for a term specified by the court,
thnt program ofalcohol education or rehabilitation that the court, after
consideration of any information compiled under (hi of this section,
finds appropriate. The sentence imposed hy the court under this subsec-
tion shall run consecutively with any other sentence of imprisonment
imposed on the committed person.

(hi Except iinprohibited hy federal law or regulation, every provider
o. ifntmenl programs to which persons are ordered under igl of this
section shall supply the Alaska court system with the information
regarding the condition nnd treatment of those persona os the supreme
court may require by rule. Information compiled under this subsection
is confidential nnd may only lie used hy n court in sentencing n |ktsoii
convicted under (gl of this section, or by mi officer of the court in
preparing a pre-sentence report for the use ufthe court in sentencing
a person convicted under (gl of this section.

(il A Jiersnn who is sentenced lo imprisonment for 72 consecutive
hours under Igl of this section nnd who is nut released from imprison
merit after 72 hours may not bring an uctiirn against the stale or a
municipality or its agents, officers, nr employees for damages resulting
from the additional period of confinement if

111 the omploype oremployees who released the person exercised due
care and, in releasing the person, followed Ihe standard release proce-
dures of the prison facility; und

(21 the additional period of confinement did not exceed 12 hours

(i( For punsises of this section, convictions for both driving while
intoxicated and fur refusal to submit lo a chemical lexI ill breath under

139



| 2835012 Alaska Stawtkm d 28 35032

AS 28.35031ml, if urising oul of a Kinglo transaction nnd n single
arrest, oreconsidereil one previous conviction. t§ 1ch 83 SI,A 1969; am
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1982; am S§ 17 — 20. 25 ch 77 SLA 1983)
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Sec. 28.35.033. Chrmical nnnlyrrls of blond. (™ Upon the trml of
ii civil or criminal action or proceeding arising out of nets alleged to
have heen committed by u |tenon while operating or driving a motor
vehicle or operating an aircraft or a wotcrcratl while intoxicated, the
amount of alcohol in the person hlood or hreath at the time alleged
shall give row to the following presumptions:

ill If there was 0 05 |>ercenl or less hy weight of alcoi.ul in the
person's hlood. or 50 milligrams or less of alcohol per 100 milliliters of
the person's Mood, or 0 05 grams or less of alcohol per 210 liters of the
person's hreath. it shall he presumed that the person was not under the
influence of intoxicating liquor.

i2i Ifthere was in excess of0 05 percent but less than 0 10 percent
by weight of alcohol in the person's blood, or in excess of 50 hut less
than 180 milligrams ofalcohol per 100 milliliters of the person's hlood,
or in excess of 0 05 grams but less than 0 10 gram* of alcohol per 210
liters ol the person's breath, that fart doeanot give rise lo any presump-
tion Ihat the person was or was not under the influence of Intoxicating
liquor, hut that fact may be considered with other competent evidence
in determining whether the person was under the influence of
inluxicatmg liquor

It4

-

t)

»

4 28 350X1 Mimm Vmmi'iks $ 28:15,0X1
13) /Repealed. f L1rh 110 si.a WHO I
(4) If there wus 0.10 percent or more by weight of alcohol ill the
persons hlood, or 100 milligrams or more of olcohol |ier 100 milliliters

ofthe person’s hlood, or I). 10 grams or more ol alcohol per 210 liters of
the person's hreath, it shall Islpresumed that the person was under the
influence of intoxicating liquor.

(bl For purposes of this chapter, percent hy weight ofalcohol in the
hlood shall be bused upon milligrams of Icohol per 100 milliliter* of
hlood.

tel The provisions of (al of (hi* section may not be construed to limit
the introduction of any other competent evidence beuring upon the
question of whether Ihe person was or was not under the influence of
intoxicating liquor.

(d) To be considered valid under the provisions of this section the

chemical unnlysis of the person's hreath or blood shull have been per-
formed according to methods approved hy the Department of Health
and Social Services The Department of Health and Social Services is
mithorired to approve satisfactory techniques, methods, nnd standards
of training necessary to ascertain the qualifications of individuals to
conduct the analysis If it is established at trial that a chemical anal-
ysis of hreath or blood was performed according to approved methods
hy a person trained accerdllig to techniques, methods and standards of
training approved hy the Department of Health and Social Services,
there is a presumption thut the test results are valid and further
foundation for introduction of the evidence is unnecessary.

(el The person tested mny have a physician, or a qualified
technician, chemist, registered nurse, or other qualified person of the
person's own choosing administer nchemical test in addition lo (he test
administered nt the direction nfa law enforcement officer. The failure
or inability to obtuin un nddilinnul test hy u person does not preclude
the admission ofevidence reluting tu (he test taken nt the direction of
n law enforcement officer; the fact that the person under arrest sought
to obtain such an additional test, und failed or was unable so to do, is
likewise admissible in evidence.

(0 Upon the request of the person who submits to a chemical test ot
‘he request nfad law enforcement officer, full information concerning
the test, including the results of it, shall he mudc available to the
person or the person's attorney 14 1 ch 83 SILA 1969, nm 4 ftcl) 104
SILA 1971,am | 13ch 129SI.A 1980;am 44 18 —20rh 117SI.A 19821
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ft 28.35.033 Aifska

Discretion of district court properly
exercised In requiring production of
ampoulra used in hrrathalyier teal. —
See Lauderdale v State. Sup Ct Op Nu
1254 1Pile No 2761 *54H 1*2d 376 (197fl»

District court waa correct in sup-
pressing rraulta of hrrH thalyirr teat
where atatc unable to produce
ampoulesuaed in test. Seeloiuderdale
v Stale, Sup CI Op Nu 1254 tPlle No
2761). 548 P 2d 37611976)

Mule announced generally to liave
prospective effect butaiao to have par-
tialretroactive effect. — Sec Lauderdale
v. State. Sup Ct Op Nu 1254 (Kile No.
27611. 648 1*2d 376 <19761

Thia aection rontaina no require-
ment that advice ofthrright to obtain
an Independent blood alcohol teat be
given,nnd itis notrequired by nny provi-
sion of the state nr federal constitution
Fulmer v. Stale. Sup CI Op No. 2002
IFile No 36511, 604 1*2d 1106 119791

Cross-examination Imoproperly re-
stricted. — In a prosecution foroperation
of a motor vehicle while intoxicated, lhe
court improperly restricted defendant's
crosa examination of the person who
administered thrhreathnl)ler test when it
sustained the "tales ol*jrct»on to defen-
dant's line of inquiry, where defendant
was seeking through hia attempted ques-
tioning to isiae doubts in the jury's mind
regarding the reliability ofthe test Keelv.
State. Sup CI Op No 2063 iFlle No
440H1.609 |»2d 555 119801

Presumption in breathalyier reault.

- Under the wording of this section, the
brealhalyrerresultisclearly viewed as the
presumptive equivalent of the amount of
alcohol m the person's blood "al the time
alleged*', in other words, at the time that
the ofTenae was committed. not just when
the breathalyierexamination was admin-
istered Uoylev Stale,Ct. App Up No 41
(File No 51151, 633 I*2d 306 i19811

Substantial compliance with regu-
lations. Under subsetlion idl, even if
lhe state doea not strictly comply with the
regulations, it ran still show that it has
substantially complied with the regu
laltons in order to establish ii sufficient
foundation to admit the hrcuthalyrer
examination Aheugnek v State, t'l App
Op No 147 IFile No 66011.G52 I*2d 5415
1981

Kemullm of the bmitliuty/er test were
admissible even though the record* for the
bicathalyier instrument showed that it
had licon calibrated at an m Irival of 61
daya instead of within 60 days as requited
by 7 AAC ft 30060 Ah*ogack v Stale.Ct

STATirrKs ft 28.35.033

App Op No 1471File No G4KIL1.652 I* 2d
505 119821

Hreathalyxer packrt admissible as
evidence. — The admission of the
breathalyzer packetas il foundation for the
introduction of hrrathalyier evidence in a
drunk driving rase is the introduction of i
public record of factual findings recorded
in the regular course of official busmens,
made independently and well in advance
ofany particular prosecution, and doea not
violate the defendant's right to confronta-
tion under the 6th amendment Stale v.
Muggins. C| App Up No 127 IFile Noe
6536.66961. 659 P 2d 613 11982»

Documents referred touaabreathalyier
packet were admissible under the public
records exception I» the hearsay rule
Stale v. Muggins. CI App Up No 127
(File Nos 6535. 65951 659 P2d 613
119821

Kffect of alcohol consumption after
accidentisjury question.— The issueof
whether and to what extent defendant's
coiiNumption of alcohol after the accident
but before a brenthalyier examination
affected his breathalyier result was a
question which was propcily left for the
jury Doyle v. State. CI App Op No. 43
iFile No 61161,633 P 2d 3)6 (19811

Applied in Catlettv State.Sup Ct Op
No 1752 iFile No 32131. 585 P 2d 553
(1978»; Krickson v Municipality of
Anchorage.Ct. App Up No 238 (File No.
7058i. 662 P 2d 963 (19831

Quoted in (iodwin v State.Sup CIl Up
No 1276 (File No 27931, 554 P2d 453
(19761. Simpaon v Municipality of
Anchorage, C| App tip No 57 (File Noa.
4945, 4946, 52881, 6:1.5 P 2d 1197 (1981),
Cooley v. Municipality ft Anchorage, t'l
App Up No 114 (File Noe 5859. 6112,
61511. 649 P 2d 251 (19821

Slated in Wren v. State. Sup Ct Op.
No 1598 (File No 31561. 577 P 2d 235
119701,Lylev State.Sup Ct Op No. 1914
IFile No 3162». 64NI |'2d 1357 119791,
O leary v State. Sup t't Up No 2003
(File No :1466», (8)4 P 2d 1099 119791
Municipality of Anchorage v Serrano.Ct
App Up No 115 (File Nos 6447,6724,
6725), 649 P2d 2A6tI9H 2i

Cited UL Sullivan \ Municipality uf
Anchorage.Sup Ct Up No IBIT(FilrN o
33571, 677 P 2d 1070 +19781; Reeves v
State. Sup CI Up Nu 1924 iFili* No
31611 599 P 2d 727 iVIW» Nygren v
Stale. Sup t'l Up No 2164 iFlle No
4219). 616 P 2d 20 1pPI8tl), tirahsin v
State. Sup CI Up No 2403 'File No
40921, k'3 *2d 211 119811, Moms v
Farley Knlera.Inc .Sup I't Op No 2636

"B

§ 28.35.034

(File Noa 6013. 6042). 661 P2d 167
(19831. Penn v Stale.Cl App Op No 245
(File No 6174), 664 P 2d 169 (198.3)

Collateral references. — 7TA Am Jur
2d, Automobiles and Highway Traffic,
11 361,376 to 380

fllIA C.J.S , Motor Vehicles, 4 6,3.312)

Admissibility and weight of evidence
baaed on scientific test for intoxication or
presence of alcohol in system, 127 ALR
1513, 159 AI.R 209

Degree or nslure of intoxication for
purposes of statute making it d criminal
ofTense to operate nn automobile while in
that condition, 142 AI.R 555

Validity, construction, and application
of legislation creating presumption of
intoxication or the like from presence of
specified percentage ofalcohol in blood, 46
ALR2d 1176, IfIALRW 748

Qualification as expert to testify ns to
findings or rraultn of Hcientific test to
determine alcoholic content of hlood. 77
AlR2d 971

ft 28.35.034

Constitutionalrightofonecharged with
intoxication to summon a physician ill
accused's own expense to make test for
tdcolinl in system, 78 AL.R2d 905

Admissibility In criminal rase of blood
alcohol test where blood was taken from
unconscious driver. 72 ALKJd 325

Necessity and sufficiency of proof lhat
tests of blood alcohol concentration wen*
conducted in conformance with prescribed
methods, 99 AI.R3d 745.

Admissibility in criminal case of hlood
alcohol test where blood was taken despite
defendant's objection or refusal to submit
to test. 14 ALIUIh 690

Destruction of ampoule used in alcohol
breath test us warranting suppression of
result of test, 19 AL.1(4lh 509

See. 2S.35.034. Surrender of license or permit. A person whose
license or permit to opcrnte or drive a molor vehicle hns been revoked
tinder AS 28.15.165 or AS 28.15.181 shall surrender the license or
|>ermit to (he department on receipt of notice of the revocation After
the period of revocation hns expired, the person may make application
for a new license as provided hy law. (5 | ch 83 SI.A 1969, am § 14 ch
129 SI.A 1980; am § 21 ch 77 SI.A 1983)

Kffect of amendments. — The 1980
amendment inserted "operate or" in ihe
find sentence

The 1983 amendment in the first sen-
tence deleted "suspended or" preceding
“revoked," revised the internal reference.

NOTKS TU

Quoted in flraliNUi v Slate, Sup Ct
O]pgNu 240.3 (File No 49921.633 P 2d 211
(19011,

Cited in Anchorage v. Metier. Sup Ct

Collateral rrfcrrner*. — TA Am Jur
2d. Automobiles and Highway Traffic,
| 141

60CJ S, Motor Vehicles, 4 164 24

mid made a minor word change, deleted
the former second sentence, regarding a
three-month suspension of an operator's
license, and in the lust sentence substi-
tuted “period of revocation" for “three
months' period."

DKCISIONS

Up No 1824 IFile Nos 4016.40.37.3827.
4046),592 P 2d 110711979). Pena v Stale.
Ct App Up Nn 245 iFile No 61741.664
["2d 169 119831
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See. 28.15.0.15. Administration of chcmicnl tests without
consent. (n) Ifa person is under nrrest for nn offense nrisinK out of nets
alleged to have lwen committed while the person was driving a motor
vehicle while intoxicated, nnd thnt nrrest results from un nccidenl that
causes denth or physical injury t" unother person, a chemical test may
he administered without the consent of the person arrested to deter-
mine the nniount of alcohol in thut person's hreath or hlood.

(b) A person who is unconscious or otherwise n u condition
rendering that person incapable of refusal is considered not to have
withdrawn the consent provided under /AS 28.35.031<ni nnd n chemical
test mny be administered to determine the amount of alcohol in that
persons breath or blood. A person who is unconscious or otherwise
incapable of refusal need not be pinced under arrest before u chemical
test muy be administered.

(c) Ifachemical test is administered to a person under ml or tb) of
this section, that person is not subject to the penalties for refusal to
submit lo a chemical test provided hy AS 28.35.032 nnd 28.35.034.
<§ 21 ch 117 SLA 1982; um 5 22 ch 77 SLA 198.7)

Kﬁect Of-mrndmi-nu. — Tin- ltH1 rrtitn | the internal referrnc# In die
anirtdn,ini in autianliun laal au U Illultd promt lira!l erntmrt" and actdrd the
"an ofTrnae driving dmotorvehicle"for  present second sentence
“thecrow ofdriving"and m aulasstlon (hi

NOTKS8 f(> DECISIONS

Staled In Cupehn * Stale.Sop Ct tip No 245 tKale* No 01741, 001 ['2d 101)
No 2417 IKile Noa 5451, 57081, 259 1" 2d UtIHJI
1200 (ISfUi. I'ena v Stale. Ct App Op

Sec. 28.15.036. Forfeiture of motor vehicle, la) After conviction
of an offense under AS 28.15 030 or AS 28.15 012 involving u motor
vehicle of n type for which a driver's license is required, the state may
move the court to order the forfeiture of the motor vehicle involved in
the commission nf the offense if the convicted person hns been previ-
ously convicted in this or another jurisdiction of more than one of the
following offenses ot has more thun once been previously convicted of
one of the following olfenses;

til driving while intoxicated under AS 28 15030 or another law or
ordinance with substantially similar elements; or

2 refu'al to submit to a chemical test under AS 28 15012 or an-

other law or ordinance with .substantially similar elements

Ib) For purposes of this section, convictions for Isith driving while
intoxicated and for refusal to submit to o chemical test ot breath under
AS 2815 ().7lioi. if urismg out of a single transaction and u single
nrrest, ure considered one previous conviction.

(c* Upon receipt of @ motion for forfeiture, the court shall schedule
a hearing on the matter nnd shull notify the state nnd the convicted

#1

} 28.15.017 Mrarin Vr.illi.i.rjt 5 2815.0,17

person of the time nnd place sol for the hearing At the hearing, the
court may order the forfeiture of the motor vehicle i( the court, sitting
without ajury, determines by a preponderance of the evidence thut the
forfeiture of the motor vehicle will serve one or more of the following
purpooes:

111 deterrence of the convicted person from Ihe commission of future
olfenses under AS 28.35.030;

12) protection of the safety and welfare of the public;

(3) deterrence of other persons who ore potential offenders under AS
28.35 030; or

(4) expression t>r public condemnation of the serious or aggravated
nature of the convicted person's conduct.

td) Upon forfeiture of a motor vehicle Ihe court shall require the
surrender of the registration and certificate of title of that motor vehi-
cle. The registration and certificate of title shall be delivered lo the
department.

tel If not released under AS 28.15 017, a motor vehicle forfeited
under this section may be disposed of at the discretion of the depart-
ment. <8 21ch 77 SLA 19831

Sec. 28.35.017. Keiniasion of forfeitures, (al Upon receiving
notice from the court of the time and place set for a hearing under AS
28.35.036, the slate shull provide to every person who has on ascer-
tainable ownership or security interest in the motor vehicle written
notice that includes

<l a description of the motor vehicle;

(2) the time and place of the forfeiture hearing;

(1) the legal authority under which the motor vehicle mny In-
forfeited;

(4) notice ofthe right lo intervene to protect the interest in the molor
vehicle.

(hi At the hearing, a person who claims nn ownership or security
interest in the motor vehicle must establish by u preponderance of the
evidence that

ill the petitioner hns nn interest in the motor vehicle acquired in
good faith.

121 a person other than the petitioner was ronvicted of the offense
that resulted in the forfeiture, and

111 before parting with the motor vehicle, the petitioner did not
know or have reasonable cause to lielieve thut it would be used in the
commission of un offense

(cl If a person satisfies the requirements of ih) ot this section, the
court shall order that an amount equal to the value of the petitioner's
interest in the motor vehicle In-paid lo the petitioner or the court shall
order that the motor vehicle be released to lhe petitioner together with
title to the motor vehicle



S 28 35.040
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(di Forfeiture of n motor vehicle under AS 28 35.030 ih without
prejudice to the right*, and doe# not extinguish the cInunH of n creditor
with un interest in the motor vehicle t§8 23 ch 77 SI.A 1983)

Sec. 28.35.038. Municipal Impoundment nnd forfeiture.
Notwithstanding other provisions in this title, u municipality muy
adopt an ordinance providing for the impoundment or forfeiture of n
motor vehicle involved in the commission of un offense under AS
28.35.030,28.35.032, or an ordinance with elements substantially sim-
ilar to AS 28.35.030 or AS 28.35.032. An ordinance adopted under this
section is not required to be consistent with this title or regulations
adopted under this title. 1$ 23 ch 77 SLA 1983)

Article 3. Reckless und Negligent Driving.

Section
tl)  RecklIf driving
45 Negligentdriving

Sec. 28.35.0-10. Reckless driving, (a) A person whodrives a motor
vehicle in the stale in n manner which creates a substantial nnd
unjustifiable risk of harm to a person or to property is guilty of reckless
driving. A substantial and unjustifiable risk is a risk of such u nature
nnd degree thnL the conscious disregard of it or a failure to perceive it
constitutes a gross deviation from the standard of conduct that u rea-
sonable person would observe in the situution.

(bl A person convicted of recklesa driving Is guilly of n misdemeanor
nnd is punishable by u fine of not more thun $1,000 or by impiisonmont
for not more than one year or by both.

(ci lawfully conducted automobile, snowmobile, motorcycle or other
motor vehicle racing or exhibition events are not subject to the provi-
sions of this section. (§ 50-5-4 ACI.A 1949; am 5 | ch 182 SLA 1955;
nm5 | ch 70 SLA 1961; am ii 2 ch 121 SLA 1967; um | 1ch 13 SLA
1971; am 4 46 ch 32 SLA 1971; am § 6 ch 74 SLA 197-%)

NOTESTO DECISIONS

Codification of common law «Inn rle in a2 manner which create* an
dard of care. Thia nectic>n and AS unjustifiable ruk Hailey v la-nord. Sup

2835045 defining rrtKira* and negligent
driving. Ho not net forth prtciM* atandard*
of (air hut merely cuddy Ihe utual
cummen la* standard of rare [llailry *
Iciv.rd. Sup Ct Op No 2-108 IFile No
4696>.625 [*2d 849 11981

Specific conduct not pri>M-ril>r«l.
Thi* *ectiufl and AS 28 351145, defining
rreklrw* and nr~l'gint driving, do tiof
prnacnhr *f*<ific conduct, butratheralale
thataprraM I»hall not dfivra motor vrhi-

Ct (tp No 2308 iFile No 46% i, 625 I*2d
849 11981»
Ninka to aafcty of general public. —
drmng involve* risk* to the
wifely of thr public at large ( alder %
Slate. Sup CIl 4>p No 2224 tFile No
421U», «19 F2d NTAMIfWOI
A defendant waa not placed, In
double jeopardy by hi* conviction Ofthe
Ictaar included ofTrnae of retklr*# driving
on a felony charge of aaaaull with a dan-
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gcruua weapon even though a misde-
meanor charge of recklraa driving had
already been adjudicated again*! him
becauar, although thecharge*aroae outof
the name general incident*, they were
[>aacd on dilTrrent conduct during that
incident 1'alder v State Sup Ct Op No
2224 (FileNo 42931.6191%2d 102609801

Trooper arriving at accident acene
cannot arreat for recklesa driving
without warrant - The Alaska legisla
lure haa claaaifird both recklra.v driving
and operating or driving an aiitnmohilc
under the influence of intoxicating liquor
as misdemeanor* Thus, n stale trooper
who arrived at an accident scenecould not
arreat a driver without a warrant for
either reckleaa driving or drunk driving
since neither of these offenaea waa
committed or attempted in his presence
l«*yUnd v Slate. Sup I't. Op No 1150
IKile No 2264).635P 2d 1043119751 alTd.
Sup Ct Op No 2739, 549 I*2d 1182
119761. overruled onothergrounds. City of
Anchorage v (Jeber,Sup Ct Op No 1824
(File Noa 3627. 4U16. 4U37, 4046). 592
1*2d 1192 0979)

Sentencing consideration*. — Where
it waaundisputed at trial that there were
three people in the rear uf defendant*
jickup who were extremely vulnerable in
caae of any accident. Ihe judge could
properly consider thia fact at sentencing in
evaluating the extent of defendants

Collateral reference*. — 7TA Am Jur
2d, Automobile* and Highway Tragic.
11312 loll*)

61A CJS. Motor Vehicle*, Il 609 to
621

Wh*tamount* togroa*or wanton negli-
gonerindriving *n automobile precluding
the delenarofcontributory negligence, .IH
ALR 142472 AILH 1.157.02 Atlt 1J67.
119 ALIt 654

Momtt Vkiintjui

4 28.35.0%15

recklessness, even though he could not
properly consider (he fad that they had
died  from defendant's recklraanea*
lluckabyv State.Cl App Op No 391File
No 51971,632 P2d975M981»

Considering uncounaeled moving
violations in aentencing held harmless
error. Any error which might have
occurred hy reason of the trial court's con-
sideration oftwo uncounseled moving vio-
lations hi determining the sentence for
negligent driving was harmless where the
court also considered three counseled
moving violations and where it did not
restrict or suspend defendant's license but
imposed afine ofS100. which wasonly 125
above lhatsuggested by defendant's coun-
sel McKenne v. Stale. Sup CIl Op No
1029 IFile No 20121,520 !»2d 791119741

Sentence upheld. — Seventy ofdefen
danl'a ofTrnse within the crime ofreckleaa
driving and the need lo deter him, todeter
others, nnd to realTirm aocielal norms
justifird a one-year sentence lluckaby v
State.Ct App Op No 39 (File No 6197»,
632 P 2d 975 (19811

Cited in flood v Smedley, Sup Ct Op
No BOO iFile No 1406). 498 P.2d 120
(1972), Williford v State.Sup Ct Op No
27611Kile No.5986b674 1*2d 1329(19631.
Wilson v Stale,Ct App Op No 356iFile
Noa 7623. 7526. 78331. p2d
(1984)

Wha! amount* tu rrtVic* driving
within atatutr making reckli-a* driving of
automobile a criminal often** 66 AlLIlt
1273.52 Al.K2d 1337

Drfinilrnrvs and lertainly of alalutea
lirohitnling. 12 A1JI12d 5H0

Rt-ckIrM driving aa len/wr included of
feline of driving while intoviraled or aim*
ilurcharge. ID AI.Rtth 1252

Sec. 28.35.0-15. Negligent driving, in) A person whodrivesa motor

vehicle in the state in a manner which creates un unjustifiable rink of
harm to a person or lo property untl who. ns a result of the creation of
the risk, actually endangers u person or property is guilty of negligent
driving An unjustifiable risk isa risk ufsuch a nature and degree thnt
a failure to avoid it constitutes u deviation fnun the standard of care
thBt a reasonable person would observe in the situution. Proof thut a
defendant actually endangered o person or property is established hy
showing thut. as a result of the dofcndanlV driving.
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(1) an accident occurred;

Aiaska Statiitk3

5 28.35.045

(21 a person, including the defendant, took evasive action to avoid an

accident;

(11 n person, including the defendant, stopped or slowed down

suddenly to nvoid un accident; or

(4* a person or property, including the defendanl or the defendant's
property, was otherwise endungored.

(b) The offense of negligent driving is a lesser offense than, nnd
included in, the offense of reckless driving, und a person churged with
reckless driving may Ik*convicted of the lesser offense of negligent

driving.

(c) A person convicted of negligent driving is guilty of on infraction
ns provided under AS 28.40.050, und in addition, the court may limit
or suspend the person's driver’s license under AS 28.15.220(b).

(dl lawfully conducted automobile, snowmobile, motorcycle or other
motor vehicle racing or exhibition events are not subject to the provi-
sions of this section. ($ 7ch74SLA 1974;am 5 Cell 241 SLA 1976;nm

5 19 ch 144 SLA 1977)

Iteviaor'a notes. — AS 28 152211
rrfrem | oto in te* of thia mrctiun, was
repealed in 1978. The prrwnt pruviniona
for diacrclionary court limitation of
lic*n*cti are found in AS 28 15201 The

NOTKS TO

Codification of commonlaw aion-
clard of care. Thia aection and AS
2835040, defining recklea* and negligent
drivng, do not act forth prrc'oc atandarda
of cart*, but merely codify the uaual
common law atandard of can* Hailey v
Itenord, Sup CIl Op No. 2308 iFIIf No
46961.625 P I»I'M 1981»

Specific conduct not proocribtd. —
Thia Motion and AS 28 35040, defining
reckle** and negligent driving, do not
prtMcrilw apeeificconduct, hut rather atatc

prenrnt proviaion* for mandatory auspen-
aion of licenaca for certain violation" IAS
28 15 1811do notinclude a violation ofthia
aection in the ground* for ftuipcnmon

DECISIONS

unjustifiable ri*k llailry v U-nurd. Sup
Ct Op No.23081File No 46961.625 P 2d
8§49 1198H

Negligent driving ia an infraction,
not an offenae for double jeopardy
purpoaea, and pleading no eufitect to
negligent driving doe* not preclude « aub-
oeijuenl proarculion for the olTrnae of sec-
ond degree aaaault Carlson v Stnle, CI.
App Up.No 3391File No 73381,670P.2d
603 <19841.

Cited in WV.ord v State.Sup Ct Op

that a person ahallnot drive a motor vehi- No 2/51 iFile No 59861. 674 I12d 1329
cle in @ manner which crcatra an 119831

Collateralreference#. TA Am Jur
2d, Automobiles and Highway TrfllTic.
1 321.322

tilA CJ S . Motor Vehicles, » 612
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5 28.35.050 Mirrmi Vkiik-i.kh D 28 35.050
Article 4. Duties Following Accidents.
Section Section
50 Action ofolierntur immediately after 90 Itendering ofreport hy olhrra
arcident 100 Form ofreporta

6(1 Duly ofoperator to give information 110 Penally for giving false information
and render aaaiatance in report or failing to report

70 Kiamination or impounding before 120 Ilac ofaccident report* in evidence
repair 130 Fnlae report or deatruction of evi-

80 Immediate notice of Occident dence

Sec. 28.35.055. Action of operator immediately after accident,
(u) An operatorofa vehicle involved in an accident resulting in injury
to or death of a person shall immediately stop the vehicle at the scene
of the accident or as close to it as possible and return lo, nnd remnin
at. the scene until the operator has fulfilled lhe requirements of AS
28.35.069.

(b) The operator of n vehicle involved in nn accident resulting only
in damage to n vehicle driven or attended by a pe-son shall immedi-
ately stop the vehicle at the scene of the accident or as close to it us
possible und return tu, und remain at, the scene of the accident until
the operator hus fulfilled the requirements of AS 28.35.060.

(¢) Thu operator of Il vehicle involved in an accident resulting only
in damage to a vehicle which is unattended shall immediately stop at
the scene of the accident und undertake reasonable means and efforts
to locute and notify the operator or owner of the damaged unattended
vehicle of the name and address of the operator and owner of the
vehicle striking the unattended vehicle. If theopernlor or owner of the
unattended vehicle cannot be located then the operator shall leave in
a conspicuous place in or upon the unattended vehicle, a writing
stating the name and address of the operator and of the owner of the
vehicle which struck the unattended vehicle and setting forth a
statement of the circumslunces of the accident. (5 50-5-5 n, h ACLA
1949; am 5 1 ch 69 SLA 1960)

NOTESTO UKCIiHIONH

Doth thia aecllun and AS 28.35060 tcenc ufan accident la a aeparate and (ha-

define (hr duliea of driven of molor
vehicle* “Involved In an accident”
Drahnah v Stale, Sup CI Op No 4HS
(Kile No 8491.442 P2d 44 (19081.

And ronatilulran Interlocking alalu.
lory acheme. Il It nppurenl (nun a
reading of AS 28 31 (Ifuliai and AS
28 35 CXXXal Ihal together (hey nwntilute
an interlocking tinlulory tchrme
protrrihm R conduct commonly known at
"hit and run" driving Drahoah v Stale,
Sup Ct Op Nu 4H4 IKile Nu K491 442
1"2d 44 119(181

Separate nffrnaee. la-acmg Ihr

loid offenae from lhe crime of failure lo
lender atailance Dralivah v Stale, Sup
Ct Op No 4851)lie Nn 8491.442 P 2d 44
119 (i8i

Violation! ofaubaection «*! are pun-
ithahlrunder AS 2835230, Drahoah v
Stale.Sup Cl Op Nu 4S5IKdeNo Ht9'",
412 1*2d 44 11908*

quoted In Miller v State, Ct. App Op
Nu 15 IKile Nn 54291, 662 1'2d 494
11982 *

Cited in Atchak v Slate, t'l App Op
No 030 IKile No 4435k 040 I*2d 131
1198V

155



Aiaska S tatiitkh $ 28.35.060

$ 28,35.060

Collateral referenrm , TA Am Jur nuloniohiln accident iin Niip|xirting claim
2d. Automobile* mill Highway Traffic, furexrmplury damages, 156 A LIt 1115
44 289 lo 295 Applicability of criminal ‘hit anil run"

61A (M S, Motor Vehicle*, It 671 tu statute to uccidenla incurring on private

protierly, 77 AlLlt2d 1171

Conntitutioim lity, constructioii. nod Necessity and atiflkiency ol showing in
rfleet of statute Il relation to conduct of a criminal  prosecution under n
driverofautomobile after happening ofun  "hit and run" statute ACCUSGd'*knowIedge
accident. 16 Al13< 1425.66 Allt 1228. 101 ufaccident, injury, or damage, 23 ALIt.3d
AlLlt 911 497

Failure to «top or oilier conduct alter

Sec. 28.35.000. Duly of operator to give information nnd
render amdidance. la) The operator of a vehicle involved in un acci-
dent resulting in injury to or death of a person or damage to a vehicle
which isdriven or attended by a person slu.ll give the operators name,
address, und vehicle license number to the person struck or injured, or
the operator or occupant, or the person attending, and the vehicle
collided with nnd shall render to any person injured reasonable assis-
tance, including making ofarrangements for attendance upon the per-
son by a physician and transportation, in a manner which will not
cause further injury, to a hospital for medical treatment if it is
appnrent thnt treatment is desirable. Under no circumstances is the
giving of assistance or other compliance with the provisions of this
paragraph evidence of the iinbility of an operator for the accident.

(h) Except us provided in Ic) of this section, a person who fails to
comply with any of the requirements of this section is, upon conviction,
punishable hy imprisonment for not more thun one year, or by a fine
of not more thun $5(H), or by both. This provision does not upply to a
person incapacitated hy the accident lo the extent thut the person is
physically incapable of complying with the requirement.

(©) A person who fails lo comply with u requirement of this section

regarding assisting an injured person is, upon conviction, punishable
hy imprisonment for not more thun 10 yeurs, or hy a fine of not more
thun $10,000, or hy both. This provision dews not apply to a person
incapacitated hy the accident to the extent thnt the person is physically
incapable of complying with the requirement, (!) 50-5-5 ¢, d AIMA
1949; am « 1,2 ch 85 SLA I'midi

NOTESTO DECISIONS

Thia arrtion clora not codify a failure to require criminal intrnt, or
common law crime I»ulralhrr crratex morrparticularly, forit* lailure to require
a nrw statutory offrn*r Kimokloak v that a [x r-4.ii knowingly full* to render
Stair, Sup 1*1 Op No 1701 IKilt* No «Mrtan<v Kimokloak v State. Sup Ct
31771,584 112,125 11*1781 Op No 1704 «File No 31771, 684 I*2d 25

Cln ita farr, thia arrtion appears
constitutionally drfrrtlve  for ita

CD

0 28.35.050

(In Un fare tin* arctn»n doea not require
thut k person have knowledge? of the nu t*
dent or of the fart thnt injonea have
renoltrd to Im* guilty nf u rteriou* crime
I'l,uh the Ntntute apia-urs to hold n person
strictly liable for failure lo render iisnin
lance even if lie in unnwurc of any
wrongdoing le . unaware of lhe urtom
stances giving run* to the duty and (Ini*
unaware that he inin fact failing tu do the
required act Kimokloak v State.Sup Ct
Op No 1704 ifile No 31771,581 P 2d 25
119781

Hut the requisite intent may I>rread
Into  the atatute by impliralion.
Kimoktonk v. State.Sup Ct Op No 17(14
(File No 31771.584 I*2d 25 119781

The legifdMturc intended thut criminal
liability under thin ncctinn attach only
where the operator of a motor vehicle
knowingly foiln tn atop and render assis-
tance The atatute require* un affirmative
rourue ofaction o l« taken by lhe driver
and it necesnarily follow* that one muat he
aware of the facta giving riae to this affir-
mative duty in order to perform nurh a
duty. Kimoktonk v State.Sup.Ct Op No
1704 (File No 3177), 584 P 2d 25 11978).

When criminal liability under aub-
aectiun (c)attache*. — Criminalliability
under aubaection let of thin section
attache* tondriverwho leaven the sceneof
an accident where the Male can prove by
direct or circumatantial evidence that the
driveractually knew ofthe injury or thill
he knew thnt the accident wn* ofinch »
nature (hatone would reasonably antici-
pate that it rcnultcd in injury lo n |mt*om
Kimoktoukv State.Sup Ct Op No 1704
IFile No.3177), 584 I*2d 25 1'978)

tntoilc ition. — Where on> in charged
with failtre to render assistance under
thIN nection, and where there iaevidence of
intoxication the Jury may conalder the
fact that tin urcUNcd waa intoxicated in
detrrmimng whether hr had the requisite
knowledge Kimnktoak v State.Sup Ct
Op No 1704 IFile No 3177).584 I*2d 25
(1978)

No error in manner In width stale
permitted to argue element of know I-
edge tudury. — See Althak v Stale. Ct
App Op No 1)361File No 44351, 640 I* 2d
135 11981

Collateral reference* TA Am Jur
2d. Automobile* and Highway Traffic,
44 289 tu 295

Mount Vkiiut.is

» 28.35.060

Instruction that the jury could find
knowledge of injury where the iircuin-
Mume* were ,«U(ll that they would lend a
reasonably prudent person to assume that
iimaccident resulting in injury" must have
occurred WII* erruiieoun, since it I* not lhe
reasonable prison who ia on trial hut Ihe
defendant and it in the defendant * know I-
edge which mud Ih*proved and notlhalof
ii hypothetical reason aide person
Kimokloak v State.Sup Ol Op No 1704
(File No 3177), 584 P.2d 25 0978)

Where the trial court's Oral instruction
on Ihe elemchtaofthroffcnne offailure lo
render aid adequately apprised the jury of
nil necessary clemrnl* with the exception
ofthe element of knowledge, but two addi
tional instruction* specifically address ng
the element of knowledge conformed pre-
cutely to therequirementsofKimoktoak v
State. Sup Ct Op No 1704 (File No
3177). 584 1*2d 25 (197H), no rm ir wa*
committed hy the court in instructing the
jury. Atchnk v State,Ct. App Op No 036
(File No 44-75), 640 l»2d 1350981)

The crime of leaving the acene ofan
accident In not amenable to civilcom -
promise. Henselv.State.Sup I'l.Op No
1755 |File No 3719). 585 1»2d 87811978)

The netconstituting the crime ofleaving
the scene of an accident is the failure to
atop and make the neceaaary exchangesof
inform ation or assistance after Ihe ncci
dent haaoccurred Thisomission isnotone
which rnuoea injury to the private citizen
within he meaning of the civil cumpro
mino atatutes Settlement of lhe claim for
injuries resulting from Ihe accident (iinnot
settle the Mate'* claim fora violation of it*
laws Hcnsel v Stale, Sup Ct 0p No
1755 (File Nn 3719),585 I*2d 87811978)

Tcen-yrar sentence for failure to
render assistance affirmed. — See
ftnscndahl v State.Sup CI Op No 1807
IFile No 4087). 591 I*2d 538 11979)

Applied in fuprov State, Sup Ct Op
No 1960 IFile No 2987), 603 I»2d 468
11979)

Quoted in Thibedeau v. Stale, Sup Ct
Op No 2182 (File No 4325).017 1*2d 759
11980). Miller v State. Ct App Op No
135 IFile No 5429),652 I1*2d 494 0982)

61A CJS. Motor Vehicles. 41 674 lu

683
Violation of statute requiring one
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5 28.35070 Alaska Statutks 5 28.35.080
mvulvrd Wun atfitirnt lo atop mill rrm Irr Sullicu-m v ofi-omplianrr with rn»|[Uirr-
unl n» alTreting civil liulinlily. Hi) ALItJ] mornlufcriminal®hilundm n"atititiioH int
291) niotonal Iclrntlfy Inin -1, 4H ALIt,'ld 685

See. 28.35.070. Examination or impounding before repair. A
person may not innkc or have made repaint lo damage or injury lo u
motor vehicle which could have been cuiip'x! iiy collision with n person
or property without first notifying the 1) mrtmcnt of Public Safety,
chiefofpolice, or in the absence ofthese, the nearest policetnan orother
peace officer, who shull immediately examine the vehicle and make a
full report subscribed by the person in whose custody the vehicle then
is. A copy of the report shall Ih; mailed or delivered to the Department
of Public Safety. If no official is within 10 miles of the pInce where the
vehicle is brought for repair, then nu notice or examination is required,
if there is ground for suspecting that the vehicle was involved in a
collision with a person, the vehicle shall be impounded at the expense
of the owner, for which the cuslodinn shall have a lien, und shall be
accessible only to officers detailed to the investigation of the case until
released. If, however, there is no reason to suspect thnt the damage to
the motor vehicle was caused by collision with a person or property, the
repair of J vehicle may be authorized by the officer in charge of the
investigation at any lime after the expiration of 24 hours thereafter.
(8 50-5-5 f ACLA 1349; am 5 2 ch 123 SLA 1959)

NOTES TO DECISIONS

App' dintuprnv State Sup CI Dp
No. Il iKilf Nu 2«JH7», 603 [*2d 468
«10791

Collateral references. 3HAm Jur I.trn fur atoragrnruutoinotok<, 31 At.ll
2d. Garagra. and Parking und Killing H34. 4H AL.LKJd H'J4
Staliona, Il 140, 144 o 161 l.a-n fur lowing ur alorugr, ordrrrd by
61A 1'JS . Motor Vohitlra, 11 726, public officer, of motor vehicle. 85 Al.IUd

748<dl. Irl 1119

Sec. 28.35.080. Immediate notice of accident. laiThe driver ofa
vehicle involved in nn accident resulting in bodily injury to ordeatli of
a person or total property damage to nn uppurenl extent of $500 or
more shall immediately hy the quickest means of communication give
notice of the ucrident lu the locul police department if the uccidcnl
occurs within a municipality, otherwise to the Department of Public

Safety.

Ib) The driver ofu vehicle involved in an accident resulting in Ixxlily
igjury to or deuth ofa person or total property damage to an apparent
extent of $500 or more shall, within 10 days idler the uccident, forward
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# 28.35.080 Mniiiii V kiiic i ks 5 28 35080

i written report nfthe accident to the Department of Public Safety and
to the local police department if the accident occurs within n munic-
ipality. Areport is not required under this subsection if the accident is
investigated by a pcuce officer,

(cl Tiie form ofaccident report required under Ib) of this section can
be obtained from uny locul pulice department nr the Department of
Public Snfely.

(d) The Dnpnriment of Public Safely may require the driver of a
vehicle involved in nn uccident of which n report must be made to file
supplemental reports whenever the original report is insufficient in Ihe
opinion of the department.

(el Every luw enforcement officer who, in the regulnr course ofduty,
investigates u motor vehicle uccident for which u report must he made,
either at the time ofand al the scene of the accident or tliereuder by
interviewing the participants ur witnesses, shall, within 24 hours nfter
completing the investigation, forward u written report of the uccident
to the Department of Public Sulely.

ID An accident re|s>rt is not required under this section from a per-
son who is physicnlly incapable of making the report during the period
of incapacity. (55 50-5-5 f, g Af’l.LA 1949; added by 5 3 ch 123 SI.A
1959; urn 55 2. 3 ch 69 SI.A i960: 55 50-5-5 h, i.j ACI.A 1949; udded
by § 3 cli 123 SILA 1959; urn § 20 ch 144 SI.A 1977)

NOTES TO DECISIONS

ScIMncrimInnllon. — Appellants AS 2835 120 @ written rejairt itoelf in

admisaion tlinl he wa* driving vehicle in
goration al tir 2ofaccident waa not innd-
rmiMible underthe firth amendment to the
United Stale* Constitution and Alaska
Const, art |, 4y n*ttemg compelled hy
thin section, nincr this arrtion doea not
require liny incriminating information,
hut merely reijuiren a peraon who in
involved in an accident covrrid hy thr
alatute togive notice ofthe Occident to (tie
appropriate police department Crrarv v
Slate, CI. App Op No 252 tFtir Noa
6777, P)TTHI. 663 P 2d 226 11983)

Investigating offlcer'a written report

m accidentianot admiaaihlc in evi-
uence under thia arrtion Menard v
Acevedo, Sup Ct Op No *164 iKile No
6361.418 1*2d 766 11066J

Admissibility of Investigating offi-

cer'# observation* - Although under

(nlati-rnlraf-rencra. TA Am Jur
S0, Automublirr an) Highway TralTir,
t 160

614 Vs Motor Vrhiclx. » <7

generally inadmiHaiblr, the police officer
who investigate* thr accident mny testify
to the ohaervationn which he made in pre-
paring the report, and hi# observation*
would include any statement* which were
made to him in llierounieoflhe invrntiga-
(ton that were otherwise ndniiMible,
including Ihe statement of u dcfendunt
Ihat he wa* the driver of the vehicle In
ipiention Creary v Stale.Ct App Op No
252 It'11* Nos 6777. 677HI. 663 P2*' 226
(1oHli

Applied in Adkma v. latter. Sup |t
Op No 1107 tKilc No 20781530 I*2d Il
119741 Kup* Tranap , Inc v Henry, Sup
Ct Op No 15271Kile No 29261.672 I'2d
72119771 Hutherford v State.Sup Ct.0Op
No 20411 iKtf* No 34531. 6415 [*2d 16
11979

Ailmiaaibilily ufrvpnrtofnprrator Dint
pun-mint In law, rropi-ttmg wuutmu.hih>
aaldnit, 6/) ALtt 905
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28.35.090 Ai.ahka SrATtTK-s 5 28.3.V110

Kailuretocom plywilhalnlutrrequiring au>|vmii<>n nr tolling of atatute of him-
onr involved in automobile accident to  Ulton, 10 AtIL.M 664
mtop or report. «+ affecting <ur>tinn mmlo

Sec. 28.36.090. Rendering of report by others. In) Whenever the
driver ofu vehicle ia phyaicuily incapable ofgiving an immediate notice
of an accident ns required in AS 28 35,080 and there waa another
occupant in the vehicle at the time of the accident capable ofdoing so,
the occupant shall mnke or give the notice not given by the driver.

(b) Whenever the driver ia physically incapable of making a written
report of nn accident as required in AS 28.35.080 and the driver is not
the owner of the vehicle, then the owner of the vehicle involved in the
accident ahull within five days ufler learning of the accident make the
report not mude by the driver. (§ 50-5 5§ ACLA 1949; nm § 3 ch 123

SLA 1959)

Sec. 28.35.100. Form of reports, (a) The Department of Public
Safety ahull prepure nnd upon request supply to police departments,
coroners, local peace officers, garages und other suitable agencies or
individuals, forms for nccident reports. The written reports by persons
involved in uccidenls und by investigating officers shall require suffi-
ciently detailed information to disclose the cause ofthe accident, condi-
tions existing ut the time of the accident, nnd the persons and vehicles
involved.

(b) Every accident report required to lie made in writing shall ue
made on the appropriate form approved by the department und shall
contain all of the information required unless not available. (8 50 5-5
k ACLA 1949; added by « 3 ch 123 SLA 1959)

NOTES TO DECISIONS

quoted in ('rraryv Stale. Cl Ape Op
No M IKile Non 6777. 677HI, 663 P 2d
226119831

Sec. 28.35.110. Penalty for giving false information in report
or falling to report, (a) A person who gives information in reports as
required in AS 28.35.080 knowing or huving reason to believe that the
information is false is punishable hy u fine of not more than $1,000, or
hy imprisonment for not more than one year, or hy both.

(bl The department shull suspend the license or permit to drive und
the nonresident operating privileges of a person failing to report an
accident us provided in AS 28.35080 until the report is filed. The
department may extend the suspension hy not more than 30 duys. A
person failing to make a re|>ort as required in AS 28.35 080 is guilty
of h misdemeanor and upon conviction is punishable hy a fine of not
more thun $200. nr hy imprisonment for not more than 90 days, or by
both. IH50-5.5 I, m ACLA 1949; added by i 3 ch 123 SLA 19591

160

§1

O )

§ 28.36.120

MuTWK VKiiici«8

5 28.35 120

NOTEH TO DECINIONS

Cllod in Crrary * Slate. Ct. App Op
No 262 (Fila Noa 6777, 67781, 603 I'2d
22611983)

Collateralrrferracn. — 7TA Am Jur
2d, Automobile, and Highway Traffic.
I 160.

61A CJ.S ,Motor Vahidea. f 674

Sec. 28.35.120. Use of accident reports in evidence. A report
made in accordance with this chapter mny not be used in ev'dencc in
a criminal or civil action nrising out of the accident that is the subject
of the report. (5 4 ch 123 SLA 1959)

NOTES TO DKCI8IONY

Investlgsling officer's written report
ofan accidentla notadmissible in evi*
dence under thia section, Menard /
Acevedo, Sup. Ct. Op No. 364 (File No.
636). 418 P.2d 766(19661

Thia section bare admission into evi-

dence of an investigating police officer™
report made in connection with a Im/Tic
accident Adkina v. I*slcr, Sup. CIl. Op
No 1107 (File No 2078). 630 P.2] Il
(1974).

Policies underlying statutes barring

the uae of accident report* aa evi-

dence. — See Adkina v Lester, Sup Ct
Op No. 1107 (File No.2078).630 P 2d Il
(19741,

ThU section by Iu specific terms
ban only the report's uae In evidence.
Adkina v (rater, Sup Cl. Op No. 1107
IFlle No 2078). 630 P 2d |1 (1974)

ThU aectlon doee not prohibit the
oraltestimony orexpertopinion* ofan
Investigator which are also contained tn
an automobile accident report Adkina v.
LrtUr. Sup Ct Op No 1107 (File No
2078).530 *2d 11 (1974)

In view of Alaska' established rule

favoring admission ofeipertopinion testi-

mony, it would seem wise not to etclude
auch eipert testimony simply twourne the
witnrse prepared the written report which
iabarred by the ataluta AtUin* v (jester.
Sup Ct Op No 1(07 IFile No 20/81.530
P2d 11 (1974)

Although under this aectlon a written
rrport itaelfla generally inadmissible. the
police ofTicrr * ho investigate athe accident

may testify to the observations which he
made in preparing the report, and hia
observations would include any
sUtemenU *hich were made to him in the
course of the investigation that were
otherwise admissible, including the
aUtement of a defendant that he waa the
driverofthe vehicle in queation i'reary v
SUte, CI App Op No. 262 iFlle Noa
6777,8778).C63 P 2d 226 (1983)

Although a state trooper had liltle
Independent recollection of the acci-
dent, he could rely upon hia report aa
a proper basis for hia testimony in a
negligence action It waa still hia lesti
mony and not the report Itaelf which waa
nlaced in evidence Kaps Transp, Inc v
(lenty, Sup Ct Op No 1.627 (File No
2926). 672 P2d72il977)

Where a alale trooper waa perm itted to
refrr to hia accident report in order lo
recreate forthejury a diagram ofthe acene
of the accident which he had prepared aa
part of hia investigation and lie waa alao
permitted to read from his rrport the
aUtement he took from oneoflhe two wil
nesses to the accident, this testimony was
properly admi(U«J Kapt Transp . Inc v
llenry, Sop Ct (>p No 1627 (File .No
29261.672 P 2d 72 (1977)

Testimony of witnesses named In
report. 17>e holding tl it this artlion
doesnotbaroral testimonyoreipertopiri
jonsofan investigator which are also con
tamed in mii automobile accident mp>»t
clearly overrules any implication in Mete
v. Jung, Sup Ct. (>p No 170 iFilr No
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4 28.35 130

3061, 386 1'2d 879 L1INK]t Hint wilncuwv
named It: lhr rrport would not br utile lo
la-dify (adore (he court lhe doctrine of
"fruit of the [>oi*mou« tree” la simply not
NpiihrAhlt to this type of a situation
Aokina * Ix-alrr. Sup ft Op No [I7
Ihie No 20781, 83(11>2d Il (10741
Memnrenda prepared by elate

trooper investigating another

Collateral referenrea. 8§ Am Jur
2d. Automobllra and Highway Trafllc,
| 1046

61ACJ S . Motor Venlclea, | 8161191

Ai.ahka Statitkh

5 28.35.135

Irimper'e Involvement In an arcldenl
were notinadrmeelhle police iliveellgatory
ref«irts ill terme of line sections language
and purpose Hulheiford v State.Sup ft
<>p No 20011hie No ,14831.605 I'2d 16
110791

Quoted ill Weeterv State.Sup ft (Ip
No 1106 ihIr No 21861. 828 I*2d 1179
119741

Adintanbillly of report ofoperator filed
purauanl lo law. real«tmg automobile

accident, 69 Al-It 905

Sec. 28.35.130. Falsereportordcfltruction ofevidence. An offi-

cer «r pcrstm who knowingly makes or subscribes u false report con-
cerning an investigation ofa vehicle or damage or injury caused by a
vehicle, aa provided in this chapter, is guilty of perjury. A person who
destroys, obliterates, conceals or removes, or who aids, abets, or assists
in the destruction, obliteration, concealment, or removal from a vehi-
cle. of evidence showing or tending to show that the vehicle collided
with a person or property, is punishable by u fine ofnot more than $500,
or by imprisonment for not more than six months, or by both. (1 50-5-6

ACLA 1919

Article 5. Miscellaneous Offenses.

Scectnm Section
138 Unlawful to knowingly make false 180 lhauhedienrc to aignala of officer

stalrm cnl. application, or certifica- regulating traffic unlaw ful
tion 182 Slopping at directum of peace officer

140 Unlawful obaltucllon or blocking of 228 Enforceitwnt
UatTic 243 Motorcycle helmet

188 Owperation of vehitle with rertain
Urea prohibited

Sec. 28.35.135. Unlawful to knowingly make false statement,
application, or certification. <a) A person mny not knowingly make
a false affiduvit, statement, or representation, or affirm falsely with
respect to a matter or fact required to lie net out under this title, nor
mny the person u»e a name other thun the person's true name Aperson
convicted of violating thin section is guilty of unsworn falsification and
is punishable as prescribed by law,

thi A person who has a certification, registration, ittle, license, or
other form issued under this title, or who hus applied for a certification,
registration, license, orother form, nnd whochunges the person's name
or moves from the address shown on the department's records or forms,
shull notify the department in writing ofthe change in name or address
within 30 days (4 7 ch 211 SLA 1976. am S -*3ch 102 SLA 1980)
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1 28 36.140 Momit Vkhiclks S 28.35.156
CrpM rrftrvneTfl For crime of emeiKimtnt l-oU,titut'nJ "uruoorn feUi
uniHim f«laio {*lion. at* AS IV ill0O , ficalion *for AI'JUI'y following "»+ guilty
for r*nalUm, aee AH 55 amt  of*near lhe middle of lhe aecnnd wotem *
M in AulMAction ses
I.'ffecl of amemtmenu. The IDMI

Sec 28.35.1-10. Unlawful obstruction nr blocking o' traffic. A
person may not purposely obstruct or block traffic on any roadway hy
tiny means However, Il service vehicle such us a bus. garbage truck,
tow truck or ambulance mny make brief stops on a roadway, winch
stops on the roadway are necessary in the performance of iu services
li 60-5-7 ACLA 1949; am i 1ch 174 S|J\ 1970)

NOTESTO DECISIONS

Thia lawr perlalna In roada ot euffl- Such aa pulling over tu aid occu-
rlent width and condition lo permit pants.ofoverturned car. Thia section

vehicles lo paaa, without injury In their
tiresorolherparte, and withoutdangerof
collision Vogler v tlreimann, 12 Alaska
19.78 f Supp 575 11 Alaska 19481

On a two lane highway, even a one
foot obetmrlion rould easily cause a
following carlo awervo into the uppoeite
lane lo clear a parked vehicle Thu would
interfere with the normal (luw of IrafTk
and amount to a violation under this sec-
tion lleaumaaterv Crandall. Sup Ct Op
No 1889 iKile Nu 28451, 576 P2d 988

11978)
This section lanotan rtrlusive liretof
service vehicles. llenumacter v

Crandall. Sup CI Op Nu I889IEileNu
28451, 576 1'2d 988 119781

A driver, while noloperaUng a pro.
feaelonal service wvehicle, may Ire
engaged In Ihe same activity aa a ser-
vice vehicle would have been lleaum aitrr
v Crandall. Sup Ct Op No 1389 <Kiln
No 2A451576 P 2d 988 119781

Collateral referrnree. TA Am Jur
2d. Aulorncinlee and Highway Traffic.
1217

61A CJ S .Maotor Vehicles, | 684

describes service vehicles aa buare. gar
bagr trucks, tow trucks or amhulanrra.
but s reasonable ronal0OKtlon of the atal
ute would bold Ihalone whupulled hiarar
over lo (lie aide of tThe mad in an emer
gency situation tn order to aid lhe occu
pantsofanoverturned car. waa acting in a
service capacity llcaumaatarv Crandall,
Sup (3 Op No 1589(Tile No 2K4.M 57D
1"2d 988 119781

A perron who pulled over In the aide of
the mod tn an emergency situation in
order to aid the occupantsofan overturned
car,apparently parking aa far overon lhe
rtghlav herouldgiven the anow coavdiliona
and thr presence ofa ditch on the aide of
the mad. and who aim turned hia emer
gency (laaher lights on. was entitled lo
make a briefatopon the roadway aa nerve
aary tn the perfotmance of aemaritan
efforts Itvaumaater v Crandall. Sup ClI
Op No 13891file Nu 2845'.370 P 2d9AS
119781

Stopping vehicle on traveled portion of
Inghwey asa(letting reeponsibtlily foerol
lieion between vehicles. 131 AI.K 862

see 2035 1SO Ihilawful tuinterfere with ur deatroy official Italb.
control device or h|%hwa construction: action bv atatc fur damage*

lllepcalcd, 4 25 ch

Her. 26.35.155. Operation nf

44 SLA 1077.1

vehicle with certain lire*

prohibited, (al It if unlawful tn operate a motor vehicle with studded

183



* B i Alaska STATr 4 28.35.182

tires or tires with chain* attached nn n paved highway nr road from
Mny | through September 15. inclusive, north of 60" North l.ntituile
nnd from April 15 through September .'10. inclusive, south of 60" North
Inititude The commissioner uf public safety shall by emergency order
provide for additional lawful operating period* based on unusual
seasonal nr weather conditions. An emergency order adopted under
this section is not subject to the Administrative Procedure Act <AS
o/ | »2Z Upon application a special individual tractiun permit may be
issued allowing the operation of a molor vehicle with studded tires or
chains at uity time at the discretion of the vehicle owner The fee for
Ihe special individual permit is ono-tlurd of the annual registration fee
applicable to that class of vehicle under AS 28.10 421 The department
mny provide an appropriate sticker or other device identifying the
vehicle lo which the permit applies

(hi In this section "studded tire" means a tire with metal studs or
spikes imbedded in the periphery ofthe lire surface, and protruding not
more than one-fourth inch from the tire surface. (4 9ch 241 .S|.A 1976;
nm K 29 ch 94 SLA 1980)

I'fTect of erorn lrwenU. Thr 1980 auUMilutn!  "AS 28 10 421" ft* "AS
amendment auUti utc*] "rec»*troUon fee* 28 10200" al the end of thaneilU> [iM
for Tirana* tat" tear lhr middle of Ihe aentencrofaubaection lal
neal tolot arnten eofauhaeetionla*, and

See. 28:15 160 Unlawful Ityury tn or destruction of traffic regu-
lations or guidance device |Repealed, 4 25ch 111 SI.A 1977.1

Sec. 28,35 170 Ogeration with more than three persona in driver's
seat IHefienlcd. 4 20 ch 241 SLA 1976 |

Sec. 28.35.180. Disobedience to aignals of officer regulating
traffic unlawful. Adriver of u vehicle may not refute to obey a luwful
order or direction of u pence officer, fireman, or nutbonred flagman
regulating und directing traflic. A peace officer or firrinan regulating
or directing traffic shall, upon reipiest of a driver, produce evidence of
authorization unless the officer or fireman is wearing in view the budge
or uniform of office 14 60-5 11 ACL.A 1949. nm * 10ch241 SLA 19761

Sec. 28.35.182. Stopping at direction of jM-ncr officer, la) A (>er-
son driving or operating a vehicle or molor vehicle, or operating nn
uirrrnfi or wnterrruff. shall stop as soon as practical and in a reason-
ably safe manner under the circumstances, if requested or signalled to
do so for a lawful purpose hy u |K-are officer

*hi If (he peace ofTicer is driving or operating a vehicle or motor
vehicle or is operating an aircraft or watercraft when making the
request or giving the signal to stop, the peace officer's vehicle, motor
vehicle, aircraft or watercraft must la- marked appropriately so that a
reasonable prrsoti would recognize it nsone related tola U enforcement,
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§ 28 35.190 Mimill Vkiiiiimi 4 28,35.245

ur it must meet lighting nnd audible signalling requirements nf law fur
law enforcement vehicles Ifthe peace officer is not driving or operating
n vehicle or molor vehicle, or operating nri nircrufl or watercraft, the
officer shnM wenr the uniform of office or display a badge or other
symbol of authority so as to be reasonably identifiable ns h peace offi-
cer.

(c) A person who knowingly foils to stop in violation of Ini of this
section is guilty of n class If misdemeanor

<dl In this section

(11 "lawful purpose" includes making nn arrest or issuing u citation,
preventing personal injury or property damage in an emergency, and
investigating a situation when the peace officer has a reasonable
suspicion that imminent public danger exists er thnt serious burin has
recently occurred;

(2) "signal" means a hand motion, audible mechanical or electronic
noise device, visual light device, or combination of them, used in a
manner that a reasonable person would understand to mean that the
peace officer intends that the person slop (§8 | ch 66 SLA 19811

sec. 2835.190. Penalty for violation of certain sections. |Repealed,
{ 47 ch 32 SLA 19711

Sec. 2835.200. Unlawful operation of vehicles IRepealed, { 20 ch
241 SLA 1976.1

Sec. 28.35.210. Seizure of unsafe or defectively i‘quing‘d vehicles
I{%g%%elaled by implication hy AS 28.05.091, enacted by S 6 ch 178 SLA

Sec. 2835 220. Action by state for damages. /Repealed, f 20cli'24|
SLA 19761

Sec. 28.35.225. Enforcement. All law enforcement officers in this
state and employees ofthe department designated by the commissioner
shall enforce this title and regulations adopted under this title The
state troopers shall advise and instruct all other law enforcement offi-
cers in the state concerning the requirements of this title and regu-
lations adopted under this title, <4 Il ch 241 SI.A 1976; am 8§ 7 ch 54
SLA 19791

sec. 2835230 /Renumbered as AS 28.40050.1
1986(310'12835'240' Dutv loobev schoolpatrol IRepcah'd. i 3 ch 68 SI,A

Sec. 28.35.245. Motorcycle helmet, (a) After January [I. 1978.
motorcycle helmets may not la- manufactured or sold in Alaska that do
not conform to standards established hy regulation hy the commis-
sioner of public safety. The regulations shall provide for helmets thut
allow normal peripheral visionand hearing and minimize neck injuries
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§28.35.250 Alaska StATirrts « 28.40.050

to the wearer potentially cauBed by the helmet. The adoption of these
regulations shall be under the provisions of the Administrative Proce-
dure Act (AS 44.62).

(b) A person who hns reached the age of majority ns defined byAS
25 20.010 may not be required to wear a helmetwhileoperating n
motorcycle if the person is the holder of a license which, under regu-
lations adopted under AS 28.15.041, is classified singly ns a license to
operate a motorcycle. (5 1ch 230 SLA 1976)

Collateral reference*. — 7TA Am.Jur.
2d. Automobile* and Highway Tralfic.
5210

19%%01 1:6.35.250. Application of law. IRepealed, } 20 ch 241 SLA
Sec. 26.35.260. /Renumbered as AS 28.40.100 |
Sec. 28.35.270. IRenumbered as AS 28.40.110.1



POSITTI1ON PAPER
HB 26 - "AN ACT RELATING TO MOTOR VEHICLE FORFEITURE"

Alaska ranks third highest per capita nationwide in
alcohol-related accident fatalities. After HB 6 was signed
into law in September 1983, the prosecution was given the
option to request the confiscation of a vehicle for second
time DWI offenders. In Fairbanks, during a recent three year
period, only one person has been ordered to forfeit their car.
Alaska statistics show that in 1985, there were 365 drunk
driving accidents involving third time offenders. During the
first 11 months of 1986, this figure increased to 412 drunk
driving accidents. These alarming statistics led me to
introduce this legislation.

The purpose of HB 26 is to strengthen the original legislative

intent of AS 28.35.036 by stating that "... the state shall
[may] move the court to order the forfeiture of the motor
vehicle..."™ The primary intent of HB 26 is to limit drunk

driving fatalities. This legislation may also act as a
deterrent by convincing first time DWI offenders that they
will no longer have their vehicle if they are convicted of a
second time DWI offense.

Under the proposal in AS 28.35.037 (Remission of Forfeitures)
an offender can go to court in order to retrieve his or her
car, thereby protecting third party interests in the motor
vehicle. The offender must follow the statutory guidelines
and present relevant arguments to the judge. Sec.

28.35.037(c) states that if the person satisfies these
requirements, the court shall order that the motor vehicle and
title be released. Otherwise, the vehicle will be auctioned
or turned over to Public Safety for police use.

It 1s routine practice of Alaska game wardens to immediately
confiscate cars, trucks and guns when a hunting violation is
charged, prior to completion ot the violator®"s due process
proceedings. It is my opinion that the protection of human
life should be considered at least as important in state law
as a hunting or parking violation.



1st
DWI

2nd
DWI

ord
DWI

4th

5th

6th
DWI

COMPARISON OF PROPOSED PENALTIES FOR DWI

Current law

3 days 1in jail
90 day loss/license
$250 fine

20 days 1in jail
I year loss/license
$500 fine

30 days in jail
io yr loss/license
$1000 fine

30 days in jail
10 yr loss/license
$1000 fine

30 days in jail
10 yr loss/license
$1000 fine

30 days in jail
lo yr loss/license
$1000 fine

C/S
HB 53(Trans)

3 days in jail

90 day loss/license

Earn back last 60
$250 fine

20 days 1in jail

1 year loss license

OFFENDERS

HB 26

Earn back last 60 days

$500 fine

60 days 1in jail
10 yr loss/license

forfeiture
of vehicle

Earn back last 5 years

$1000 fine

120 days in jail
10 yr loss license
$2000 fine

Class C felony

Class C felony

HB

ILS
court
option

ILS
court
option

ILS
court
option

ILS
court
option

ILS
court
option

ILS
court
option



TANAKA CHIEFS CONFERENCE, INC.
Board of Directors
Resolution No. 89-114

DRIVINC WHILE INTOXICATED

WHEREAS, there are several bills before the Alaska legislature -
stiffen penalties for driving while intoxicated (DWI); and

WHEREAS, stiffer penalties *or driving when intoxicated contribud
the region®s effort- in the fight against alcohol.

NOW THEREFORE BE IT RESOLVED that che Tanana Chiefs Conference Board m
Directors support the following proposed legislation:

HB 53 - Making the 4th DWI offense a felony rather chan che 5:n
and relaxing penalties for che 2nd and 3rd offenses if the
person gets treatment for alcohol abuse.

HB 26 e Requiring the forfeiture of a vehicle when convicted of
a third DWI within 10 years, but giving che Court some discre—
tion if che vehicle is owned or owned 1in part by another

person.

HB 2 < Allowing Courts to order as a condition of probation,
that a person convicted of an offense involving alcohol may not
operate a vehicle unless equipped with an 1ignition interlock
"device".

NOW THEREFORE BE IT RESOLVED that the Tanana Chiefs Conference Board of
Directors recommend that language be 1included 1in <che bill
limiting che application of chis bill to areas with facilities
in place for installation and maintenance of che devices.

CERTIFICATION

I hereby certify chat this resolution was duly passed by che Tanana Chiefs
Conference, Inc. Board of Directors on March 16. 1989 at Fairbanks. Alaska and

a quorum was duly established.

Submitted by: Alcohol Workshop Tanana Chiefs Conference. Inc

389-222.115



STATE OF ALASKA BILL VERSION:  CSHB 26 (Trans)

1990 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Public Safety
Title: An Act relating to matoc BRU: Alaska State Troopers
vehicle forfeiture---——————————————
Sponsor: Representative Koponen Component: Detachments
Requestor: House Judiciary
EXPENDITURES/REVENUES: (Thousands of Dollars) (Inflation not Included)
OPERATING *FY 91 FYy 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 137.9 137.9 137.9 137.9 137.9 137.9
TRAVEL 4.0 4.0 4.0 4.0 4.0 4.0
CONTRACTUAL 193.0 193.0 193.0 193.0 193.0 193.0
SUPPLIES 6.0 6.0 6.0 6.0 6.0 6.0
EQUIPMENT 46.4 -0- -0- -0- -0- -0-

LAND & STRUCTURES
GRAN"S. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 387.3 340.9 340.9 340.9 340.9 340.9
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE -0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)
GENERAL FUND 387.3 340.9 340.9 340.9 340.9 340.9

FEDERAL FUNDS
OTHER/PROG RCPT

TOTAL 387.3 340.9 340.9 340.9 340.9 340.9
POSITIONS:

FULL-TIME 2 2 2 2 2 2

PART-TIME 1 1 1 1 1 1

TEMPORARY 0 0] 0 0 0] 0

ANALYSIS: (Attach a separate page If necessary)

See attached.

*If this legislation Is passed during late FY 90. the earliest that AST
could begin operations would be at the beginning of FY 91.

Prepared by: Francis C. Allan Phone: 269-5691
[fblvislon: Alaska_Staf~roopers” Date: 12/19/89
Approved by Commlsslonor: \Arthur_English Date:

Agency: Department of Public Safety Page 1 of 8




Department of Public Safety

Summary of Fiscal Impact - CSHB 26 (Trans)

Forfeiture of the .motor vehicle of a repeat DWI offender Is allowed under
existing law (AS 28.35.030(c)). This bill makes forfeiture of the motor
vehicle mandatory upon a third DWI conviction within 10 years. The
Department of Law has developed guidelines for the preliminary
Investigation necessary to allow successful forfeiture of a motor
vehicle. Among the additional tasks a law enforcement officer must
perform are:

1) check the criminal and driving record of each DWI arrestee to
determine If the present offense would be his or her third
conviction; the written record must be attached to the police
report and forwarded to the prosecutor®™s office;

2) Division of Motor Vehicles (DMV) title records must be checked
to determine the owner of the subject vehicle, and a certified
copy of the title record obtained; and

3) If the vehicle Is jointly owned, the officer must Investigate
the circumstances surrounding the offender®s possession of the
vehicle at the time of the offense, as this Information will be
required at the "remission”™ hearing under AS 28.35.037; this
Information must be added to the police report.

The Department of Law estimates that 250-300 vehicles per year will be
subject to forfeiture under the provisions of this bill. This fiscal
note 1s based upon the conservative estimate of 250 vehicles. The
Department of Public Safety estimates that enforcement of this new law
will require a substantial amount of staff time. This additional time
will fall Into three general areas: (1) Ilocating and Impounding the
vehicle In question, (2) Investigating the extent to which co-owners
were aware of, or Involved In, the offense and, (3 processing the
vehicle administratively.

Locating and.Impounding Vehicles

Troopers will likely spend up to seven hours performing this task. This
estimate Is based upon the Trooper having to travel to the location where
the vehicle Is most likely to be found, traveling from point to point to
track down the vehicle, and time spent waiting for tow trucks and
completing the Impound procedures. This does not Include those Instances
where the convicted owner may be attempting to conceal the location of
the vehicle from authorities or transfer the vehicle to someone else.

Page 2 o. 8



Department of Public Safety
Summary of Fiscal Impact - CSHB 26 (Trans)

Investigation of Co-Owners®™ Knowledge

This bill allows co-owners of a Tforfeited vehicle to have a hearing
before the court. At this "remission” hearing the forfeited vehicle can
be awarded to a person claiming an Interest In 1t, If the Interest was
acquired In good faith and the person did not know or have reasonable
cause to believe that the offender would use the vehicle to commit the
offense (AS 28.35.037(b)). This means the Investigating officers must go
to the offender®"s home and Interview the spouse/parent/roommate whose
name also appears on the vehicle title to determine the circumstances
surrounding the offender®"s wuse of the vehicle at the time of the
offense. To guard against attempts to fraudulently transfer ownership of
the vehicle after the offense, the title status at the time of the
offense must also be Investigated.

Administrative Processing

This time will Include completion of the necessary documents and other
records needed to keep track of the seizure and disposal of each
vehicle. This procedure will most likely take two or more hours per

vehicle.

As under existing law, forfeited vehicles are to be disposed of at the
discretion of the Department of Public Safety. After discussion with the
Department of Administration, It has been decided that (except for a very
small number of vehicles that could be used In undercover Investigations)
these vehicles will be turned over to the Department of Administration
for disposal under AS 44.71.010. Therefore, the costs associated with
ultimate disposal of the vehicles (auction, salvage, etc.) are not
addressed In this fiscal note.

Add It lonal Cos.ts

The bill provides a 90-day period during which persons who claim to have
a financial Interest In the vehicle may seek remission of forfeiture. An
additional 30 days Is anticipated before a hearing will likely be held.
During this 120-day time period the Department of Public Safety would be
responsible for dally storage charges of approximately Tfive dollars per
day. Over the course of one year this could total $150,000. (120 X 250

X $5.00).

An average charge for towing a vehicle In the Anchorage area Is
approximately $75.00. 250 vehicles would result In towing fees estimated
at $18,750.

Page 3 of 8



Department of Public Safety
Summary of Fiscal Impact - CSHB 26 (Trans)

Estimated Additional Personnel

PERSONAL SERVICES COSTS

Personal Total
Position Costs

State Trooper 12 mo* $ 59.9 $ 99.1
State Trooper 12 mos. $ 59.9 $ 99 1
Admin. Asst. 1 6 mos. $ 18-,.1 $_2
TOTAL U37.a $218.5
An average number of hours worked during a month period equals
approximately 1,988. Estimated additional personnel resources required

to manage this function were based upon these numbers.

Equipment

Equipment 1s needed In the first year only.

Page 4 of 8



Personal Services
Travel

Contractual
Supplles
Equipment

Total

Department of Public Safety
Division of Alaska State Troopers
CSHB 26 (Trans)

Fiscal Note Summary

Fy 91

State State Admin.
Trooper Trooper Asst. Other
12 mos. 12 .mEL 6 mos Costs
59.9 59.9 18.1 -

2.0 2.0 - -
11.5 11.5 1.2 168.8*
2.5 2.5 1.0 -
2JL2 Z2ul -— -
99.1 99.1 20QA 168.8

*$18.8 for towing and 150.0 for storage.

Page 5 of 8
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Position Title
State Trooper
Time Status Staff Months
PFT 12

Type of Expenditure Amount
1 2 3
Salary* 42.495 RNRRRRARRARARRARY
Bonefi ts* 17,367 RNRRRRNRRARARNARY
Premium Pay (IndulJed in Above)|U||||||||||||||| NERARRRRARARARA AR
Other LU TEEEECEEEEE e TEEr e e e e e
Total Personal Services U TTITTITITTETT 59.9

Travel 2.0
Contractual 11.5
Commodities 2.5
Equipment 23.2
Other

Total Cost 99.1

Funding Source for Total Cost

Federal Receipts 1002
G.F. Match 1003
General Fund 1004 99.1
Program Receipts/GF 1005
I-A Receipts 1007
CIP Receipts 1061
Other
m Personal Services Salary and Benefits Costs are from che FY91 PACS.

AGENCY
REQUEST FOR

NEW POSITION BRU

COMPONENT Detachments

Department of Public Safety

Unit
PSEA
Election District

No. of Positions Range/Step Barg.
1 76/A
Location
Statewide

Justification

The Department estimates that approximately thirteen

be needed on each of approximately 250
impounds. The current staff of AST is unable to absorb
this increased workload without additional staffing.

This new position is a commissioned State Trooper assigned
to road patrol, which would include DW enforcement. The
location of this position is not yet determined, but its
addition to AST will offset the workload
throughout the state. The position would become active
1990. Equipment,
vehicle, would be needed

hours of time will

increase

consisting primarily of a
in FY 91 only.

on July 1,
patrol

FY
Page b of 8

Revised Date



Position Title
State Trooper

Time Status Staff Months

PFT 12
Type of Expenditure Amount
1 2 3

Salary"” 42,495 NRRRRRRRARARRAARNY
Benefits" 17,367 RARARARARARARARIY
Premium Pay (Included in Above) ////7//1/77/0007007 PECDELRERRETTETTLT]
Other cririrrrriririrs VEVEE FEEEEEEETTTT

Total Personal Services [//11111TT11111711 59.9
Travel 2.0
Contractual 11.5
Commodi ties 2.5
Equipment 23.2
Other

Total Cost 99.1

Funding Source for Total Cost
Federal Receipts 1002
G.F. Match 1003
General Fund 1004 99.1
Program Receipts/GF 1005
I-A Receipts 1007
CIP Receipts 1061
Other
¢« Personal Services Salary and Benefits Costs are from the FY91 PACS.

agency

BrRU
QOHONENT _ Delachments

REQUEST FOR
NEW POSITION

Department. of-Public Safety

. Alaska .State-Troopers

Unit
PSEA

No. of Positions Range/Step Barg.

1 76/A
Location Election District
Statewide

Justi fication

The Department estimates that approximately thirteen
hours of time will be needed on each of approximately 250
impounds. The current staff of AST is unable to absorb
this increased workload without additional staffing.

This new position is a commissioned State Trooper assigned
to road patrol, which would include OM enforcement. The
location of this position is not yet determined, but its
addition to AST will offset the workload increase
throughout the state. The position would become active
1990, Equipment, consisting primarily of a
vehicle, would be needed in FY 91 only.

on July 1,
patrol

FY a1

Page 7 of 8
Revised Date




Position Title No. ol Positions Range/Step liarg. Unit

Administrative Assistant | 1 12/A ASEA
Time Status Staff Honths Location Election District
PPT G Anchorage 6-16
Justi fication
Type of Fxpenditure Amount This position will prepare records involving seized vehicles
1 2 3 and their later disposition. The Department is estimating
Salary" 12,432 ARRERRRARRRARAARN that it will take approximately two hours of administrative
Benefi ts* 5,695 RERRRRARARARRARRY effort per seizure. Because the legal responsibilities may
Premium Pay (Included in Above) FU LEEEEEEEEEEreer teer e e e e et require a working knowledge above that found in a typical
Other prriiirriirrriirrs VLCEEEPREETTTEEETT clerical employee, an Administrative Assistant | is
Total Personal Services [UTTEEETTEETTEE 18.1 requested. Because the workload is insufficient in this
Travel — program alone to warrant a fully-funded position, only six
Contractual 1.2 months funding is requested.
Conwodi ties 1.0
Equipment
Other
Total Cost 20.3
Funding Source for Total Cost
Federal Receipts 1002
G.F. Hatch 1003
General Fund 1004 20.3
Program Receipts/GF 1005
I-A Receipts 1007
CIP Receipts 1061
Other
* Personal Services Salary and Benefits Costs are from the FY91 PACS.
REQUEST FOR agency _BegaElment.of Public. Saiety. FY 91
NEW POSITION bru  .Alaska State.Troopers Pagej § of 8
E— Revised Oate

COMPONENT Detachments




STATE OF ALASKA Bill Version: cshb 26 (transp)
1990 LEGISLATIVE SESSIiON Publish Date.

FISCAL NOTE

REQUEST:
Revision Date: January 17, 1990 AgenCV Affected: Department of Administration
Title: An Act relating tc motor BRU: General Services and Supply
vehicle forfeiture.
Sponsor: House Transportation Components : Property_Management

Requestor: House Judicfary

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING Fy 91 FYy 92 FY 93 FY 94 FY 95 FY 96
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL * * * * *
SUPPLIES 0 0] 0 0] 0 0
EQUIPMENT 0 0 0 0 0 0
LAND 4 STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0] 0 0 0 0

* * * *

TOTAL OPERATING

CAPITAL 0 0 0 1 0 0 0
REVENUE 0 0 0 0 0 0
FUNDING: (Thousands of DoV ars)
CENERAL FUND * * * * *
FEOERAL FUNDS 0 0
OTHER 1034 0 0
TOTAL * * * * * k
POSITIONS:
FULL-TIME 0
PART-TIME 0
TEMPORARY 0

ANALYSIS: (Attach a separate page if necessary)

The fiscal impact in FY 90 would be the same as other years.

If the Surplus Property Section of Department of Administration disposed of the
forfeited vehicles, we estimate disposal costs to bt approximately $100.00 per
vehicle with proceeds from sales deposited into the general fund.

Prepared by: Rooert J. Link, Director Phone :jt65-2250_
Division: Ccneral Services jnd Supply r Date: tjn/9d
Approved by Commissioner: Frank s. Baxter Date: j 2ft/g-t

Agency: Department of Administration

Distribution (by preparer):
Legislative Finance
Legislative Sponsor

Requestor

Office of Management and Budget

Impacted Agency(ies) Page 1 of 1
e/nKS/011801-0

Rev: 11/89



. ciHB 26
STATE OF ALASKA BILL VERSION :
LEGISLATIVE SESSION PUBLISH DATE

FISCAL NOTE

Agency Aflected «Sept. of frdmin-s”™atlcn

REQUEST:

Revision Date:,

vehicle torieiture'l

sponsor:  Koponen _ o e
Rauestor pTransportatlon Coimittee Componente

gllial BisTict
EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY91 FY 92 FY 93 FY 94 FY95 FY 96

PERSONAL SERVICES 1

CTUAL
LIES

UPP
EOUIPMENT

L%\ID &STRUCT%RES

GRANTS, CLAIM

MISCELLANEQUS 0

TOTAL OPERATING 0- 0- 0- 0- -0-
CAPITAL

REVENUE 1

FUNDING:  (Thousands of Dollars)
GENERAL FUND 0. 4. . 4 0. Y.
RN : : : :

[HER
OTAL -0- -> -0 - -0- 0-i -0 -

POSITIONS:
FULL—TIM% 0- 0- —o- - 0- 0-

PART-TIM
TEMPORARY
ANW 116 A 1a fia® 8a9SfiTOMUction®undl?etlleSp?05Isllns of this

bill; therefore, clients of the Public Defender Agency convicted of said
offense will not be entitled to litigate the issue. Any lit gation
regarding vehicle forfeiture will occur between the Department of Law and
any person or entity other than the defefwani”~i”~oclaims an wnership

cepared ny» 90N 3. Saleni, Public Defender/ / $y/ A\ phone . 219-7541
IVision Public Defeng”r Agency -

Approved by Commissioner: Date ;. // 7& tez v

Distribution. \sby preparer):
Legislative finance
Legislative Sponsor
Requestor

e e e oo o o



CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. CSH3 2u

interest in the vehicle. Under these circumstances there will be no fiscal
impact with respect to the Public Defender Agency.

As an aside, the Public Defender Agency feels this is an inappjropriate
sanction. While condoning harsh penalties for DWI offenders, this sanction
will often serve to punish members of the family or social uni Wwho have

not been involved in wrongdoing. An extreme example might be  family unit
with three or four children where both spouses work and rely the family
vehicle for transportation. Forfeiture of the vehicle not onlly punishes®™ *

the criminal defendant, but the spouse and children of the fanji ly unit,
This form of transportation is an essential facet of everyday life for most
families. It affects employment, social life, children™s partjicipation in
extracuricular activities at school, etc. It seems a better Pproach to
increase the mandatory minimum jail sentence for a third time DWI offender
rather than forfeit the vehicle. The enhanced minimum jail sentence is a
direct sanction on the offender with less impact on the family unit.

pace _J— of £.



BILLVERSION: CSHJ. 2G (Tiaui.
PUBLISH OATc - _

REQUEST: FISCAL NOTE
Revision Date: Agen
Title: "An Act relating to motor B%U

vehicle forfeiture.”

Sponsor » Koponen Components

Requestor: Mouse Jucic’ary-

EXPENDITURES/REVENUES:  (Thousands Gt Dollars)

OPERATING FY9l FY 92 FY 93
PERSONAL SERVICES 0 0 <b"
TRAVEL

ONTRlA TUAL
IPMENT
ai e
MIS&VEL?_'ANEJJU%
TOTAL OPERATING 0 0 0
CAPITAL 0 0 0
REVENUE 0 n "

FUNDING:  (Thousands of Dollars)

ENERAL FUND
EDE%ALF NDS : : :

f' n 0
POSITIONS:

FULL-TIME 0 0 0
PART-TIME

TEMPORARY

ANALYSIS ; (Attach a separate page it necessary)
FY90 impact; iIs zero.

Prepared by « Bgant McGee, Public Advocate
DivisionOffice of Putolic Advo<

ﬁggroved by Commissioner; G-an k Baxter

NCy . Deoartnent 0T Administra®ion

Distnbution_ (by preparer).
Legislative Finance
Legislative Sponsor
Requestor

ffice ?f anagement and sudget
mpacted Aoenicyties)

FY 94
U

cy Affectec : Adnini.. :racion
'0ffice of Publi C Advocacy

Y% YOS
0 0
i
o 0,
0 O.l
i
0
i
0 0,
1

n 0
1
P
o 0

—_

 14-1684 m
Daee 2, 22190

Date :1)ni1> s.

phge 1 o1



STATE OF ALASKA

1990 LEGISLATIVE SESSION

REQUEST:

Revision Date: Ja»uary 17, 1990

FISCAL NOTE

BELL VERSION:
PUBLISHDATE:

Aecncv Affected:

Title Act relating to motor vehicle RRIJ.
forfeiture." "
Sponsor: House Transportation rnmpnnf
Requestor: House Judiciary
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY 91 FY 92 FY 93
PERSONAL SERVICES 106.1 109.2 112.5
TRAVEL 3.6 }J 3.8
CONTRACTUAL _ 0> 38.7 39.9
SUPPLIES 11.7 7.4 7.6
EQUIPMENT 0- 0-
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING 169.9 159.0 163.8
CAPITAL
REVENUE
FUNDING:  (Thousands of Dollars)
GENERALFUND 169.9 159.0 163.8
FEDERAL FUNDS
OTHER
TOTAL
POSITIONS:
FULL-TIME 2 2 2
PART-TIME 1 1 1
TEMPORARY
ANALYSIS : (Attacha separate page ifnecessary)
Please see the attached analysis.
<=>f
PreparEdbyti Richard |. Pegues, Direc”r
Division:' Administrative Services Q
.. \<i L fXAvfe- irv
Approved by COmmMISSIONer : bouolas B. Bailv. Attorney General

Department Of Law

¥

Agency :

Distribution (by preparer).
Legislative Finance
Legislative Sponsor
Requestor
Office of Management and Budget
Impacted Agcncy(ics)

CSHB 26 (Trans)

Department of Law

Prosecu7 »

mc e

FY 94

115.9
3.9
*(1.1
7.8

168.7

;68.7

=N

Q

Date:

[atc .

Third Judicial District

FY 95 FY 9%
119.%( 123.0
*(.0 4.1
(2.4 43.7
8.0 8.2
-0- -0-
173.9 179.0
173.8 179.0
2 2
1 1
*(65-3672

January 171 1990

January 17,

1990



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No.  cshb 26 (Trans)

Tne committee substitute for H9 26 makes three revisions to the original bill.

First, Section 3 is revised to prescribe the manner in which the Department

of Public Safety may dispose of forfeited vehicles. These include: selling the motor
vehicle and depositing the proceeds into the general fund; taking custody of the property
andauthorizing its use by the state or another politica*oubdivision of the state; or

destroying property that is harmful tothe public.

Second, Section 4 is revised to require, upon forfeiture of a motor vehicle,

that the state shall provide written notice within 30 days to each person with an
ascertainable ownership or security interest in the motor vehicle, other than the person
convicted of the offense resulting in forfeiture. The 30 day not fication limit was not

included in the original bill.

Third, Section 5 is revised to require that when a person with an ownership
or security interest requests remission, the court shall schedule a hearing "in a timelv
manner” to determine if remission of forfeiture shall be ordered. The phrase "in a timely
manner” was not included in the original bill.

None of these revisions change the impact the bill will have on the Department
of Law. The amount of revenue that might be earned is unknown. Itis possible that
forfeiture revenues will offset or be greater than the cost of the mandatory forfeiture
program. It is just as possible, however, thatthese revenues willbe substantially less

than the cost of such a program.. To the extentthat revisions contained in the committee
substitute hasten the entire forfeiture and remission process, the workload demands on she
department's legal staff will likely increase. The department's original fiscal analysis

follows below.



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill Resolution \n. csHe 26 (Trans)

This bill amends AS 28.35 to provide that the court shall order the forfeiture
of the motor vehicle involved when a person is convicted for a third, or subsequent time,
for driving while intoxicated or refusal to submit to a chemical test. Under existing law,
the state has the option of seeking forfeiture, but it is not currently mandated to do so.

The bill also provides that the state shall provide written notice to each
person with an ascertainable ownership or security interest in the motor vehicle, other than
the person convicted of che offense resulting in the forfeiture, advising of the forfeiture
and advising of the person's right to intervene to protect an interest in the motor vehicle.
The state must, in the same written notice, also advise that failure to seek remission of
forfeiture within 90 days will extinguish the rights of the person to the vehicle. The bill
further provides that the court shall schedule a hearing to determine if remission of
forfeiture shall be ordered, if a person with an ownership or security interest in the
forfeiture vehicle, other than the person convicted, makes a request for a hearing within
the 90-day notification period.

Y During 1988, 528 drivers had their drivers' licenses revoked for ten years,
indicating that nearly this number of persons had been convicted of driving while intoxicated
three or more times. The number of ten year license revocations increased by nearly 10% in
1988. About 60% of all DWM prosecutions are handled by the state, and the remainder are
handled by municipal prosecutors in Anchorage, Fairbanks, Juneau, and Ketchikan. Moreover,
the Department of Law prosecutes 96% of all state DW arrests, and the department's DM
conviction rate is over 80%. Consequently, the department believes that it will be involved
in about 250 to 300 motor vehicle forfeitures, if this bill is enacted.

In the event of a forfeiture, the state must give actual written notice to
a person with an ascertainable Interest in the motor vehicle. Casio due process
considerations will also require publication of legal notices, because many persons hold
security interests in motor vehicles that are not readily ascertainable from title documents.
As a consequence, the department will be substantially involved with the division of motor
vehicles and persons with ownership or security interests, in determining the extent
ownership and security interests, notifying those with such interests, and preparing for and
attending remission hearings. This high volume of work cannot be absorbed with our present
staff. The department believes that the addition of one part-time attorney, one full-time
paralegal assistant, and one full-time clerk typist will be necessary to carry-out the bill's

forfeiture provisions.

Motor vehicle forfeiture will undoubtedly result in some revenue to the state.
However, it should be pointed out that forfeited vehicles with the highest value are those
that are most likely to involve a third-party ownership or security interest. Conversely,
vehicles harirg the least value are those that are most likely not to have a thfrd-party
interest. In this latter event, the actual cost of forfeiture, storage, and disposal may

be substantially greater than the value of the forfeited vehicle.



CONTINUATION ur FISCAL NOTE ANALYSIS

71000
72000
73000
71*0017-

75000

Total

Costs beyond

For Hill Resolution No. csh3 26 (i.-an?)

CSHB 26 Ftsea' Analysts

Funding Sumrary

Atty 11 PIA 11 Clerk Typist Il
32.* 3 20.3
1.8 1.8 -0-
28.6 k.e <2
3.9 k.5 3.3
1.5 1.5 8.0
68.2 56.9 Uk.B

FY91 include a 3% annual inflation factor.

Total

106.0

3.6

37.6

11.7

11.0

169.9



POSITION TITLE Attorney 111 RANGE/STEP BARC. UNIT PACE/LINE APPROV. 01SAI'P
1. v 2A < ™ Ccov.
TYPE OF POSITION STAFF HONIIIS RP NUNDER PCN NUHOEK URU PRIORITY LOCATION ELECTION DISTRICT
2. PPT 12 EBA-Anchorage 8 LEG.
J. CONTINUATION LEVEL | | ADDITION j JUSTIFICATION:
<. TYPE OF EXPENOITURE / ANOUNT
1 2 3 This position Is needed In Anchorogo, and other southcentral locations,
PERSONAL SERVICES to handle tho 250 to 300 fortolturo and remission actions mandated by CSHH
S. Salary 27,570 26. Court hearings Involve third party onnershlp or security Into csts.
6. Ucneflti 3,889 This bill will generate a large volume of new legal transactions requiring
7. Supplemental benefits 1,590 tho part-time services of at least one attorney. Although these
8. Fixed Benefits 2,322 transactions are often complicated, they rarely involve complex legal
5. TOTAL PERSONAL SERVICES 01 32,371 Issuos. Allocation of the position to the sub-journey level of Attorney
10. Travel 02 1,800 Il Is therefore rccomendcd. Position support costs Include 25.0 to
11.  Contractual 03 28,600 publish forfolturo legal notices.
12. Cunnoditics (053 3,900
13. Equipment (0] 1,500
1*. Other
IS. TOTAL COST 68,171
RECEIPT CODE FUNDINC SOURCE
16. Federal Receipts 1002
17. C.F. Hatch 1003
18. Ceneral Funds 100<t 68,171
15. I*A Receipts 1005
20. Program Receipts 1028
21. Other
FOR DIM USE O\LY
nry NiMiicn
ACENCY Department nf l.in v 51
RLIAILSI ICR .
NE* POSITION LRI Prosecution Pane 1 of 3
CUHPUNLHI third Jo.In Lil 1II'.i =l i Revised Dale

01-11J7(//UU)-13



16.
17.
18.
19.
<0.
21.

POSITION TITLE Paralegal
TYPE OF POSITION  STAFF MONTHS
PFT 12
CONTINUATION LEVEL
TYPE OF EXPENDITURE Y
1
PERSONAL SERVICES

Assistant

RP NUMBER

soomon ] |

Salary 32,929
Certcf Its 5,133
Supplemental Benefits 2,098
Fixed Benefits
TOTAL PERSONAL SERVICES 01
Travel 02
Contractual 03
Cuutnoditlcs 0
Equlixncnt 0s
Other
TOTAL COST
RECEIPT CODE FUNDING SOURCE
Federal Receipts 1002
C.F. Match 1003
Ceneral Funds 1009
I-A Receipts 10C5
Program Receipts 1028
Other
FOR LM USE ONLY
FY NUMBER
ACEHCY _
REDOESt FOR
NEW POSITION URU
COVPONENT

01°1137(7/0M) -13

RANCE/STEP BARG. UNIT PACE/LINE APPROV. 0 ISAPP
16A iecy) GOV.
PCN NUMBER URU PRIORITY LOCATION ELECTION DISTRICT
EBA-Anchorage 8 LEG.
JUSTIFICATION: J
AVOUNT

This position Is'needed In Anchorage, and other southcentral locations,
to assist with the 250 to 300 vehicle forfeiture actions mandated by CSHB
26. Title and records searches to verify any ownership or security
Interest, legal notification, and preparation of all necessary
documentation will be required. This level of work Is most appropriately
allocated to the Paralegal Assistant Il class.

99,299

1,800

9,800

9,500

1,500

56,899

56.899

Department of Law Fy ol

Prosecution Page 2 of 1

iltlrd Judicial

District Revised Date



16.
17.
18.
19.

21.

PUSHKIN TITLE

Clerk Typist Il
i
TYPE OF POSITION STAFF MONTHS RP NUMBER
PFT 12
CONTINUATION LEVEL ADDITION
TYPE OF EXPENDITURE |
1
PERSONAL SERVICFS
Salary 20.136
licnefits 3.188
Supplemental Benefits 1,303
Fixed Benefits
TOTAL PERSONAL SERVICES 01
Travel 02
Contractual 03
Commodities 09
Equipment 05
Otticr
TOTAL COST
RECEIPT CODE RUNDINC SOURCE
Federal Receipts 1002
G.F. Hatch 1003
Ccncrat Funds 1009
[-A Receipts 1005
Program Receipts 1028

Other

FOR USM USE ONLY
KEY NUVBER

RANCE/STEP BARG. UNIT PAGE/LINE A’PROV. OISAl
B = O cov.
PCN NUMBER URU PRIORITY LOCATION ELECTION DISTRICT
EBA-Anchorage 8 LEG.

JUSTIFICATION: L
AVOUNT s
This clerical position is needed to assist the attorney and Un? paralegal
to handle the 250 to 300 vehicle forfeiture actions mandated hy C5lIlJ 26.
Avery large volume of routine documents will be generated by this work,
including motions, notices to persons with ownership or security interest,
or correspondence between the parties. Because this work will not usually
involve higher level legal instruments, such as briefs, allocation to the

29.271 Clerk Typist Il level is recommended.

9,200
3,300
8.000

99.771

99.771

Department of Law Fy ol

Prosecution Page 3 of 3

Third Judicial District Revised Date



07 WASH

REQUEST:

Revision Date:

Title: An aot relating to motor
vehicle forfeiture

Sponsor: Koponen

Requestor: House Transportation

Personal Services

Travel

Contractual

Supplies

Equipment s e e
Land * structures

Grants t Claims

TOTAL OPERATING

I»e> | |19Z9LMEKVB mmmeeXQV
FISCAL KOTI
Bill version: HB 26
Publish Data: 1/9/89

Agency Affected:
BRUI Trial

Components:

60.4 60.4 60.4

10.8

71.2 60.4 60.4

60.4

60.4

Funds 0.0
Funds

General
Pederal
other . e e .

TOTAL 0.0

Full-time
Part-time
Temporary

ANALYSIS |

See attached analysis.

Prepared by:
Division: "/ Alaska Court system

Approved by:
Agency: Alaeka Court Syetenm
Distribution (by preparer):
Legislative Finance
Legislative Sponeor
Requestor
Offloa of Management & Budget
Impeated Agency(lee)
Senate Secretary

eral

Counsel
Date:

Snowden, fl®dminietrative Director Date:

Phone:

Alaska court system
Courts

60.4

60.4

60.4

60.4

3.0

264-8228
01/30/89

01/30/89
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12152 1ID:

HB 26 - An act relating to Motor Vehicle Forfeiture

Personal services:
Law clerk 1, Range 13D
Anchorage, PFT - 6

Pro Tern District Court
Anchorage, PPT - 6

Law Clerk Z, Range 13D
Fairbanks, PPT - 6

Total Personal

TEL NOi

Alaska Court System

Fiscal

months

Judga,
months

months

Services

Equipment (one-time funding)

Total First Year Funding

Note Analysis

Salary

$14,670

8,352

16,908

Benefits

$5,865

8,277

6,355

Total

$20,535

16,629

23,263

60,427

10,712

$71,209

Page 2 of 3



ALASKA COURT SYSTEM
HB 26 - ANALYSIS

This measure would require the court to order forfeiture of motor
vehicles 1n every case specified under AS 28.35.030(c). Under
current law, the etate has discretion to file a forfeiture
motion, and the court can act only 1f a motion is filed.

According to statistics provided by the Department of Law,

forfeitures would be ordered in approximately 250-300 cases

annually, primarily in Anchorage and Fairbanks. It 1a assumed
that sfouses or lienholders will assert an iInterest In approxi—
mately 90% of the cases. Approximately one-half of theae cases

are expected to Dbe highly contested. Based on information
previously provided by the Department of Law, in-court time for
these motions is assumed to average two hours. This legislation
will also impact <case processing. Law clerka must review
paperwork and prepare the files for disposition by the judges.

Given the volume of anticipated cases, It 1is assumed that one

additional permanent part-time law clerk and one part-time pro

tern judge for tho district court in Anchorage and one permanent

part-time law clork in Fairbanks would be required.



STATE OF ALASKA BILL VERSION: HB 26
1989 LEGISLATIVE SESSION PUBLISH DATE:
FISCAL NOTE
REQUEST:
Revision Date: Agency Affected: Publlc Safety
Title: "An Act relating to motor BRU: Alaska State Troopers
vehlble forfeiture.”
Sponsor: Representative .-KQPflnen Component: Detachments
Requestor: House Transportation
EXPENDITURES/REVENUES: (@rhousands of Dollars) (Inflaltlon not Included)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES 139.9 139.9 139.9 139.9 139.9
TRAVEL 4.0 4.0 4.0 4.0 4.0
CONTRACTUAL 193.0 193.0 193.0 193.0 193.0
SUPPLIES 6.0 6.0 6.0 6.0 6.0
EQUIPMENT 46.4
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING -0- 389.3 342.9 342.9 342.9 342.9
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE -0- -0- -0- -0- -0- -0-
FUNDING: (Thousands of Dollars)
GENERAL FuND 389.3 342.9 242 .4 342.9 342.9
FEDERAL FUNDS
OTHER
TOTAL -0- 389.3 342.9 342.9 342.9 342.9
POSITIONS:
t-ULL-TIME 0 2 2 2 2 2
PART-TIME 0 1 1 1 1 1
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page If necessary)

See attached.

tr Prepared by: Francis C. Allan

% rDlvision: Alaska StatfIXTroopers

Approved by Comm 1l s s 1 one r \&rthur English
Agency: Department of Public Safety

Phone: 269-5691
Date: 1/27/89

Date:

page

1 of



Department of Public Safety

Summary of Fiscal Impact - HB 26

Forfeiture of the motor vehicle of a repeat DWI offender Is allowed under
existing law (AS 28.35.030(c)).- This bill makes forfeiture of the motor
vehicle mandatory upon a third DWI conviction within 10 years. The
Department of Law has developed guidelines for the preliminary
investigation necessary to allow successful forfeiture of a motor
vehicle. Among the additional tasks a law enforcement officer must
perform:

1) a check of the criminal and driving record of each DWI arrestee,
to determine |If the present offense would be hisor her third
conviction; the written record must be attached to the police
report and forwarded to the prosecutor®s office;

2) Division of Motor Vehicles (DMV) title records must be checked
to determine the owner of the subject vehicle, and a certified
copy of the title record obtained;

3 If thevehicle Is jointly owned, the officer must Investigate
the circumstances surrounding the offender”s possession of
vehicle at the timeof the offense, as this Information will be
required at the "remission” hearing under AS 28.35.037; this
Information must be added to the police report;

) If DMV records show a lien against a vehicle title the lien
holder must be contacted, and the present extent of his
financial Interest determined; this Information must be added to
the police report.

The Department of Law estimates that 250 vehicles per year will be
subject to forfeiture under the provisions of this bill. The Department
of Public Safety estimates that enforcement of this new law will require
a substantial amount of staff time. This additional time will fall Into
three general areas: (@D locating and |Impounding the vehicle In
question, (2) Investigating title history for lien holders and co-owners
and, (3) processing the vehicle administratively.

Locating and Impounding Vehicles

Troopers will likely spend up to seven hours performing this task. This
estimate Includes having to travei to the location where the vehicle s
most likely to be found, traveling from point to point tracking down the
vehicle, and time spent waiting for tow trucks and completing the Impound
procedures. This does not Include those Instances where the convicted
owner may be attempting to conceal the location of the vehicle from
authorities or transfer the vehicle to someone else.

Page 2 of 7



Department of Public Safety
Summary of Fiscal Impact - HB 26

Investigation of Title History

This bill would allow persons having a claim against the vehicle to have
a hearing before the court. Establishing legitimate lien holders and
co-owners will likely require personal contact with those claiming an
Interest In the vehicle, obtaining written statements, and research of
existing records. This process could well take six cr more hours per
vehicle.

Administrative Processing

This time will Include completing the necessary documents and other
records that this bill will necessitate as a result of seizure and
disposal of each vehicle. This procedure will most likely take two or

more hours per vehicle.
Additional Costs

The bill provides a 90-day period during which persons who claim to have
a financial Interest In the vehicle may seek remission of forfeiture. An
additional 30 days Is anticipated before a hearing will likely be held.
During this 120-day time period the Department of Public Safety would be
responsible for dally storage charges of approximately Tfive dollars per
day. Over the course of one year this could total $150,000. (120 X 250
X $5.00)

An average charge for towing a vehicle In the Anchorage area Is
approximately $75.00. 250 vehicles would result In towing fees estimated
at $18,750.

Estimated Additional Personnel

PERSONAL SERVICES COSTS:

Personal Total
Services Position Costs
State Trooper 12 mos. $ 60.7 $ 99.9
State Trooper 12 mos. 60.7 99.9
Admin. Asst. |1 6 mos. L1L5 20.7
TOTAL $.139,7 $220.5

An average number of hours worked during a 12-month period equals
approximately 1922. Estimated additional personnel resources required to
manage this function were based upon these numbers.

Equipment

Equipment 1s needed In the first year only.

Page 3 of 7



Personal Services
Travel

Contractual
Supplles
Equipment

Total

$18.8 for towing

Department of Public Safety
Division of Alaska State Troopers

State
Trooper
12 mos-

60.7
2.0
11.5
2.5

23-2

99.9

Fiscal

HB 26

FY90

State
Trooper
12 mos.

60.7

2.0

11.5

2.5

Z2L1

2217.

and $150.0 for storage.
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PPT

Admin.

Asst.
6_mos

18.5

1.2

1.0

2£J

Other
Costs

168.8*

l1oiAl

139.9

4.0

193.0

6.0

46,4

383J



Position Title
State Trooper

Time Status Staff Months
PFT 12
Type of Expendi ture
1 2
Salary* 42.495
Benefi ts* 18,241
Premium Pay (Included in Above) /////1111111111111
Other THErrrrrrrirrirrni
Total Personal Services ///[111111111111]]
Travel
Contractual
Commodi ties
Equipment
Other
Total Cost

Funding Source for Total Cost

Fee ral Receipts 1002
G.F. Hatch 1003
General Fund 1004
Program Receipts/GF 1005
I-A Receipts 1007
CIP Receipts 1061
Other

REQUEST FOR
HEW POSITION

COVPONENT

Amount
3

THHTTEEEEELEE
THHETEEEEELErrrrl
TErrrrrrrrirrrrrri
THELLrrrrrrrirrrrrl

60.7

2.0

11.5

2.5

23.2

99.9

99.9

Department of Public Safety

_ Alaska State Troopers

Detachments

No. of Positions

Location

Range/Step Barg. Unit
1 76/A PSEA
Election District

Statewide

Justification

The Department estimates that approximately thirteen
hours of time will be needed on each of approximately 250
impounds. The current staff of AST is unable to absorb
this increased workload without additional staffing.

This new position is a commissioned State Trooper assigned
to road patrol, which would include DM enforcement. The
location of this position is not yet determined, but its
addition to AST will offset the workload increase
throughout the state. The position would become active
on July 1, 1389. Equipment, consisting primarily of a
patrol vehicle, would be needed in FY 90 only.

Page S of 7 FY 30
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Position Title
State Trooper
Tine Status Staff Honths

PFT 12

No. of Positions Range/Step Barg. Unit
1 76/A PSEA
Location Election District
Statewide

Justi fication

Type of Expenditure Amount The Department estimates that approximate)y thirteen
1 2 3 hours of time will be needed on each of approximately 25G
Salary* 42,495 RARARARARARARARAY impounds. The current staff of AST is unable to absorb
Benefits* 18,241 RERNRRARARARRARARY this increased workload without additional sta'fing.
Premium Pay (Included in Above) ////////1/71110070 FUVEVEERIETTETTETT This new position is a commissioned State Trooper assigned
Other LU LLECCEEEVEYEEY srrrararririririing to ruad patrol, which would include DM enforcement. The
Total Personal Services [////I1TTTTITTTTT] 60.7 location of this position is not yet determined, but its
Travel 2.0 addition to AST will offset the workload increase
Contractual 11.5 throughout the state. The position would become active
Commodi ties 2.5 on July 1, 1989. Equipment, consisting primarily of a
Equipment 23.2 patrol vehicle, would be needed in FY 90 only.
Other
Total Cost 99.9
Funding Source for Total Cost
Federal Receipts 1002
G.F. Hatch 1003
General Fund 1004
Program Receipts/GF 1005 99.9
I-A Receipts 1007
CIP Receipts 1061
Other
AGENCY _ Department of Public Safety FY 90

REQUEST FOR
HEV POSITION

COVPONENT

— Alaska State. lraapcrs

Detachments

Page 6 of 7
Revised Date




No. of Positions Range/Step Barg. Unit

Position Title
Administrative Assistant | 1 12/A ASEA
Tine Status Staff Honths Location Election District
PPT 6 Anchorage 6-16
Justification
Type of Expenditure Amount This position will prepare records involving seized vehicles
1 2 3 and their later disposition. Tho Department is estimating
Salary* 12,432 R ERRNRARRRRARNRARY that it will take approximately two hours of administrative
Baneflts* 6,046 (ERRRIVINNRRRARNREE effort per seizure. Because the legal responsibilities may

Premium Pay (Included in Above) ////////717/7177 777 LERRERRRRRRRNNLNNT] require a working knowledge above that found in a typical
TURRRRRRRRR e nnnnrnnnnnnennnl clerical employee, an Administrative Assistant 1 is

Other

Total Personal Services [///1111111111111] 18.5 requested. Because the workload is insufficient in this
Travel - program alone to warrant a fully-funded position only six
Contractual , 1.2 months funding is requested.
Commodities 1.0 ’
Equipment
Other

Total Cost 20.7

Funding Source for Total Cost
Federal Receipts 1002
G.F. Hatch 1003
General Fund 1004 20.7
Program Rece; pts/GF 1005
I-A Receipts 1007
CIP Receipts 1061
Other

REQUEST FOR AGENCY _Qeoartnent of Public Safety B 90
Page 7 of 7
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COVPONENT _ Detachments




BILL NO: Hg 2fi DATE: January 27, 1989

TITLE: ,An relating to motor contact: QAy]e Horetskl
vehicle forfeiture." Deputy Ccmmlssloner
465-4322

House Bill 26 makes forfeiture of the motor vehicle mandatory upon the
driver®s third DWI conviction within 10 years.

Drunk drivers are a serious problem In Alaska. In over 501 of all traffic
related fatalities occurring on Alaska"s highways, one or more of the
persons Involved In the accident has been drinking. Statistics show that a
substantial number of persons arrested for DWI have previously been
convicted for the same offense.

Although the Department of Public Safety Is In favor of any reasonable
measures which might act as a deterrent to repeat DWI offenders, the
mandatory nature of the sanction In this bill presents practical problems,
and would be very costly to enforce; these costs are outlined In the
Department®s fiscal note on the bill.

One practical problem Is that a substantial number of vehicles are owned and

registered to more than one person in the household, 1l.e., husband and
wife. IT forfeiture is ordered following conviction of one of the owners
(e.g.: the husband), It Is expected that the other owner (the wife) will

usually be able to meet the requirements of proposed AS 28.35.037(b),
thereby retaining the vehicle. The convicted owner would quite likely
continue to have access to the vehicle upon demand, although his name would
no longer be on the title.

Although the Department of Public Safety supports the Imposition of
significant sanctions against those who endanger lives and property through
drunk driving, we believe that the practical problems In enforcing the
mandatory forfeiture provision and the significant additional cost Involved
outweigh the possible deterrent benefits of the bill.



STATE OF ALASKA BILL VERSION:  HB 26
1989 LEGISLATIVE SESSION PUBLISH DATE:

FISCAL NOTE

REQUEST:
R_eViSion Dale: Agency Affected : Department of Law
Title "An Act relating to notor vehicle BRU : Prosecution
forfeiture.”
Sponsor : Repr. Koponen “ Components e Third Judicial District

Requestor:House Transportation
Y

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY o
PERSONAL SERVICES 1075 1107 1140 1174 1220
TRAVEL 3.6 3.1 3.8 3.9 4.0
SONTRACTUAL 1.6 LIy p— 15,9 A 4.0
EQUIPMENT 110 Y -0- -0- -0
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING |, 1704 1605 1653 1702 1764

CAPITAL

REVENUE

FUND ING : (Thousands of Dollars)

GENERALFUND 171.4 160.5 165.3 170.2 176.4
FEDERALFUNDS

OTHER
TOTAL

POSITIONS:

FULL-TIME 2 2 2 2 2
PART-TIME 1 I - : :
TEMPORARY ' ' '
ANALYSIS : (Attacha separate page ifnecessary)

Please see the attached analysis.

Preparedby:Richard 1. Pegues, Direqfchu Phone -. <<% 7.36T2
Division : Ad  istrat®ve Besrvig(? Dale: January 27, 19890
't pL.ryvic /S~0 L/

Approved by Commissioner : Grace Berd Sdxiaible, Attv. Gen _ Dale :January 2", 1969
Agency: Department of Law
Distribution (by preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget
Inpacted Agency(iies) page of



CONTINUATION of FISCAL NOTE ANALYSIS

For Bill/Resolution No. nb 26

This bill amends AS 28.35 to provide that the court shall
order the forfeiture of the motor vehicle involved when a person is
convicted for a third, or subsequent time, for driving while intoxicated
or refusal to submit to a chemical test. Under existing law, the state
has the option of seeking forfeiture, but it is not currently mandated
to do so.

The bill a”so provides that the state shall provide written
notice to each person with an ascertainable ownership or security
interest in the motor vehicle, other than the person convicted of the
offense resulting in the forfeiture, advising of the forfeiture and
advising of the person®s right to intervene to protect an interest in
the motor vehicle. The state must , in the same written notice, also
advise that failure to seek remission of forfeiture within 90 days will
extinguish the rights of the person to the vehicle. The bill further
provides that the court shall schedule a hearing to determine if
remission of forfeiture shall be ordered, if a person with an ownership
or security interest in the forfeiture vehicle, other than the person
convicted, makes a request for a hearing within the 90-day notification
period.

During 1988, 528 drivers had their drivers®™ licenses revoked
for 10 years, indicating that nearly this number of persons had been
convicted of driving while intoxicated three or more times. The number
of 10 year license revocations increased by nearly 10% in 1988. About
60% of all DWI prosecutions are handled by the state, and the remainder
are handled by municipal prosecutors 1in Anchorage, Fairbanks, Juneau,
and Ketchikan. Moreover, the Department of Law prosecutes 96% of all
state DWI arrests, and the department®s DWI conviction rate is over 80%.
Consequently, the department believes that it will be involved in about
250 to 300 motor vehicle forfeitures, 1if this bill 1is enacted.

In the event of a forfeiture, the state must give actual
written notice to person with an ascertainable interest in the motor
vehicle. Basic due process considerations will also require publication
of legal notices, because cany persons hold security interests in motor
vehicles that are not readily ascertainable from title documents. As a
consequence, the department will be substantially involved with the
division of motor vehicles and persons with ownership or security
interests, 1in determining the extent ownership and security interests,
notifying those with such interests, and preparing for and attending
remission hearings. This high volume of work cannot be absorbed with
o» - present staff. The department believes that the addition of one
part-time attorney, one full-time paralegal assistant, and one full-time
clerk typist will be necessary to carry-out the bill"s forfeiture
provisions.

Motor vehicle forfeiture will undoubtedly result in some revenue
to the state. However, it should be pointed out that forfeited vehicles
with the highest value are those that are most [likely to involve a

third-party ownership or security interest. Conversely, vehicles having
the least value are those that arc most likely not to have a third-party
interest. In chis latter event, the actual cost of forfeiture, storage,

and disposal Jay be substantially less than the value of the forfeited

vehicle.
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CONTINUATION of FISCAL NOTE ANALYSIS
For Bill/Resolution No. HB 26

HB 26 Fiscal Analysis

Funding Summary

Attv 111 P/A 11 Clerk Typist Il Total
71100 32.7 44.9 29.9 107.5
72000 1.8 1.8 -0- 3.6
73000 28.6 4.8 4.2 37.6
74000 3.9 4.5 3.3 11.7
75000 * 5 1.5 8.0 11.0
Total 68.5 57.5 45.4 171.4

Costs beyond FY 90 include a 3 per cent annual inflation factor.
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Position Tide Attorney [

Stiff Momlis

Tyi>c of Expenditure

Salary..

Hcnefils
Premium Pay
Other
Tntnl Personal Services

Travel
Conixactual
Commodities
lujuiliineiil
Utlier

Total Cost

Ponding Source for Total Cost

Federal Receipts 1002
G. P. Match
Cencxal Fund
I-A Receipts

CIP Receipts 1061
Other

Request For
New Position

Agency
URU
Component

Axnounl

28,600

68,469

68,469

Department of Law

Prosecution

No. 0f Posilionc Range/Slep Dug. Unit

Location Election Disi. 'ct

Anchorage 8

Justification

TItis position 1is needed 1in Anchorage, and other
southcentral locations, to handle the 250 to 300
forfeiture and remission actions mandated by HB
26. Court hearings involve third party ownership
or security interests. This bill will generate a
large volume of new legal transactions requiring
the part-time services of at least one attorney.
Although these transactions are often complicated,
they rarely involve complex legal issues.
Allocation of the position to the sub-journey
level of Attorney 111 1is therefore recommended.
Position support costs include 25.0 to publish
forfeiture legal notices.

FY 90
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Position Title

rrr

Type of Expcndiiute
1

-Sflhtry-
Hcnefits

Premium Pay
Other

Tolal Personal Services v

Travel
Conlraclua!
Commodities
Equipment
Ulhcr

Tolal Cost

Funding Source for Total Cost
Federal Receipts " 1002

G. F. Match 1003
General Fund 1004
I-A Receipts 1006
CIP Rcceipis 1061
Other

Request For
New Position

Paralegal Assistant 1l
Time Stilus SuffkK'M -—--

32,424
12.493

Agency
HRU

Component

Am. unt

s 44,917
1.800
4,800
4,500

JLam .

57,517

57,517

mdepartment of haw

Prosecution

Third Judicial

No. of Posiiions Range/Step

Barg. Unit

1 16A GGU

Location Election Distxict

ERA - Anchorage 8

_ Justification

This position is needed 1in Anchorage, and other
southcentral locations, to assist with the 250 to
300 vehicle forfeiture actions mandated by HB 26.
Title and records searches to verify any ownership
or security interest, legal notification, and
preparation of all necessary documentation will be

required. This level of work is most
appropriately allocated to the Paralegal Assistant
Il class.

FY 90
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LTo'ilion Title Clerk Typist 111 No. of Poiiiioni . Range/Step 8B Rug. Unit GoU

Time Slitis *haff Momlu Location Election District
PFT 12 EBA - Anchorage
>4 'm > >A 'y ;-s-fmi?m w  Justification
Ty|>e of Expenditure Amount - . o _ -
| ) ) This clerical position 1is needed to assist the
20 136 attorney and the paralegal handle the 250 to 300
Salarv o 768 v sy m . vehicle forfeiture actions mandated by HB 26. A
Benefits ’ very large volume of routine documents will be
Premium Pay - - - - -
oth generated by this work, including motions, notices
er - - - -
Tolal ! servi to persons with ownership or security interest, or
olal Fersonal services 29.906 correspondence between the parties. Because this
Travel | -0- work will not usually involve higher level legal
Cont t - - -
Conracdl.J;a. 6.200 instruments, such as briefs, allocation to the
ommodaities - -
. 3.300 Clerk Typist 111 level is recommended.
Equipment
8.000
Uthcr

Tolal Cost 65f606

Funding Source for Tolal Cost

Fedcul Receipts 1002

G. P. Mtlcli 1003

General Fund 1004 65.606
1-A Receipts 1006

CIP Receipts 1061

Other

Request For T Y 90
New Position oRY
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STATE OF ALASKA BILL VERSION: ._HB_j6.
1989 LEGISLATIVE SESSION PUBLISH DATE: 1-9'8

FISCAL NOTE

REQUEST:
Revision Date: AgmmyAﬁeded Department of Corrections
Title:"An Act relating to motor vehicle BRy .
forfeiture."
Sponsor: Rep. Koponen Components:
Requestor;

EXPENDITURES/REVENUES:  (Thousands of Dollars)
OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
"UPPLEES

QUEPMENT
LAND A STRUCTURES

GRANTS, CLAIMS
MISCELLANEQUS

TOTALOPERATING 0 0 0 9 . 0 0
CAPITAL 0 0 0 0 0 0

REVENUE 0 0 0 0 0 0

FUNDING: (Thousands of Dollars)

GENERAL FUND
FEDERALFUNDS
OTHER

TTTAL. 0 H' Q. 0 n
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME
TEMPORARY

ANALYSIS :  (Attach a separate page if necessary)

This legislation will have no fiscal impact upon the department of
Corrections.

Prcperedby. Sussan K. Koo fif, Miinestior pw .m 465-3376
Division: Administrative Sprvif-ps Date: 1-23¢89-
. ft,,,.  1-23-89

ARy of CoeftLixma’
Distribution (bz.preparer):

Legislative Finance

Legislative Sponsor

Requestor

Office of Management and Budget ,
Impacted Agency(ies) page------- of



mTATI 07 ALASKA It*t LICXSLATXVX S80SXOM
FISCAL MOT1

No. 1

Sill Version: CSHB 26 (TRSP)

REQUESTI Publish Date: HOUSE 2/8/89
Revision Date: Agency Affected: Alaska Court System
Titlel An sot relating to motor BRU: Trial courts

vehicle forfeiture

Sponsor: Xoponen Components:

Requestor: House Transportation

;EXWWOXTtIJRES/REVENUES: (Thousands of Dollars)

D9aS&ING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
Personal Servioes e e e e 60.4 60.4 60.4 60.4 60.4
Travel
Contractual
Supplies
Equipment is e 10.8
Land 6 Structures ;

Grants 4 Claims -
TOTAL OPERATING 0.0 71.2 60.4 60.4 60.4 60.4
e o o TTTT s e e e e e
S e ¢ e e e e L ) e o o #
1;;:., (Thousands of Dollars)

General Funds .0.0 71.2 60.4 60.4 60.4 60.4
Federal Funds
Othar
TOTAL 0.0 71.2 60.4 60.4 60.4 60.4

jAX W SN S t:

Full-time
Part-time e e e 3 3.0 3.0 3.0 3.0 3.0
Temporary
A~XLVfelS: (Attach a separate page if necessary)

Sea attached analyeie.
Phone: 264-8226

Division: / Alaska Cou Date: 02/01/89
Approved by, { et istrative Director Date: 02/01/89
Agency: Alaska Court System

Distribution (by preparer):
Legislative Finance
Legislative sponsor
Requestor
Office of Management 6 Budget
Impacted Agency(lee)

Senate Secretary
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COUrt HTItM

No.

HOUSE22/8/89P)

An act relating to Kotor Vehicle forfeiture

Fleoel

Personal Services:
Lav Clark 1, Range 13D
Anchorage, PPT - 6 months

Pro Tem Dietrict Court Judge,
Anchorage, PPT - 6 months

Lav Clerk 1, Range 13D
Fairbanks, PPT - 6 months
Total Pcreonal Services

Equipment (one-time funding)

Total First Year Funding

Note Analvli

Salary

$14,670

8,352

16,908

Benefits Total

$3,863 $20,535

8,277 16,629
6,355 23,263
60,427

10,782

$71,209

Page 2 of 3



No.

CSHB 26 (TRSP)
HOUSE 2/8/89

ALASKA COURT SYSTEM
ANALYSIS

This measure would require the court to order forfeiture of motor
vehicle* iIn every case specified under A8 28.35.030(c). Under
current law, the state has discretion to file a forfeiture
motion, and the court can act only if a motion 1ia fTiled.

According to statistics provided by the Department of Law,

forfeitures would be ordered in approximately 250-300 cases

annually, primarily in Anchorage and FairDanka. It 1s assumed

that Bpousec or lienholders will assort an interest iIn approxi—
mately 90% of the cases. Approximately one-half of these cases

are expected to be highly contested. Based on information
previously provided by the Department of Law, 1in-court time for
these motions is assumed to average two hours. This legislation
will also 1mpact case processing. Law clerks must review
paperwork and prepare the files for disposition by the judges.

Given the volume of anticipated cases, 1t 1is assumed that one
additional permanent part-time law clerk and one part-time pro
tern judge for the district court in Anchorage and one permanent
part-time law clerk in Fairbanks would be required.

Page 3 of 3



STATE OF ALASKA
1989 LEGISLATIVE SESSION

BILL VERSION:
PUBLISH DATE:

CSHB 26 (TRSP)
HOUSE 2/8/89

FISCAL NOTE
REQUEST :
Revision Date: 2/6/89 Agency Affected: Puollc Safety
Title: "An Act relating to motor BRU: Alaska State Troopers
vehicle forfeiture.”
Sponsor: Representative Koponen Component: Detachments
Requestor: House Transportation
EXPENDITURES/REV INUES: (@rhousands of Dollars (Inflalllon not Included)
OPERATING FY 89 FY 90 Fy 91 FY 92 FY 93 FY 94
PERSONAL SERVICES 139.9 139.9 139.9 139.9 139.9
TRAVEL 4.0 4.0 4.0 4.0 4.0
CONTRACTUAL 19°.0 193.0 193.0 193.0 193.0
SUPPLIES 6.0 6.0 6.0 6.0 6.0
EQUIPMENT 46.4
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- 389.3 342.9 342.9 342.9 342.9
CAPITAL -0- -0- -0- -0- -0- -0-
REVENUE -0- -0- -0- -0- -0- -0-
FUNDING: (Thousands of Dollars)
GENERAL » j«9.3 342,9 342.9 342.9 342.9
FEDERAL FUNDS
OTHER
TOTAL -0- 389.3 342.9 342.9 342.9 342.9
POSITIONS:
TIjLL-TIHt 0 2 2 2 2 2
PART-TIME 0 1 1 1 1 1
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page If necessary)
See attached.
Prepared by: . Fré&nc.1sJC,JUJ.fl.n_ Phone: 269-5611-
Division: Alaska State Troopers Date: 2/6/89
\Arthur English Date: 216189

Approved by Commissioner:
Agency: .Department of Public..Safety

page .J.of 8
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No. 2

CSHB 26 (TRSP)
HOUSE 2/8/89

Department of Public Safety

Summary of Fiscal Impact

Forfeiture Ol the motor vehicle of a repeat DHI offender Is allowed under
existing law (AS 28.35.030(c)).- This bill makes forfeiture of the motor
vehicle mandatory upon a third DWI conviction within 10 years. The
Department of Law has developed guidelines for the preliminary
Investigation necessary to allow successful forfeiture of a motor
vehicle. Among the additional tasksa law enforcement officer must

perform:

D a check of the criminal and driving record of each DWI arrestee,
to determine |If the present offense would be his or her third
conviction; the written record must be attached to the police
report and forwarded to the prosecutor®s office;

2) Division of Motor Vehicles (DMV) title recordsmust be checked
to determine the owner of the subject vehicle, and a certified
copy of the title record obtained; and

3) If the vehicle Is jointly owned, the officer must Investigate
the circumstances surrounding the offender®s possession of the
vehicle at the time of the offense, as this Information will be
required at the ‘"remission”™ hearing under AS 28.35.037; this
Information must be added to the police report.

The Department of La estimates that 250-300 vehicles per year will be
subject to forfeiture under the provisions of this bill. This Ffiscal
note Is based upon the conservative estimate of 250 vehicles. The
Department of Public Safety estimates that enforcement of this new law
will require a substantial amount of staff time. This additional time
will fall Into three general areas: (1) locating and Impounding the
vehicle In question, (2) Investigating the extent to which co-owners were
aware of or Involved In the offense and, (3) processing the vehicle
admInlstratively.

Locating anlimcQ.undi.ng Vehicles

Troopers will likely spend up to seven hours performing this task. This
estimate Includes having to travel to the location where the vehicle Is
most likely to be found, traveling from point to point tracking down the
vehicle, and time spent waiting for tow trucks and completing the Impound
procedures. This does not Include those Instances where the convicted
owner may be attempting to conceal the Ilocation of the vehicle from
authorities or transfer the vehicle to someone else.

Investigation of Co-Owners® Knowledge

This bill allows co-owners of a forfeited vehicle to have a hearing
before the court. At this "remission" hearing the forfeited vehicle can
be awarded to a person claiming an Interest In It, If the Interest was
acquired In good faith and the person did not know or have reasonable

Page 2 of 8



No. 2

CSHB 26 (TRSP)
Department of Public Safety HOUSE 2/8/89

cause to believe that the offender would use the vehicle to commit the
offense (AS 28.35.037(b)). The Investigating officers thus must go to
the offender"s home and Interview the spouse/parent/roommate whose name
also appears on the vehicle title to determine the circumstances
surrounding the offender®"s use of the vehicle at the time of the

offense. To guard against attempts to fraudulently transfer ownership of
the vehicle after the offense, the title status at the time of the
offense must also be Investigated. This process could well take six or

more hours per vehicle.

Administrative Processing

This time will Include completing the necessary documents and other
records needed to keep track of the seizure and disposal of each
vehicle. This procedure will most likely take two or more hours per
vehicle.

As under existing law, Tforfeited vehicles are to be disposed of at the
discretion of the Department of Public Safety. After discussion with the
Department of Administration It has been decided that (except for a very
small number of vehicles that could be used In undercover Investigations)
these vehicles will be turned over to the Department of Administration
for disposal under AS 44.71.010. Thus, the costs associated with
ultimate disposal of the vehicles (auction, salvage, etc.) are not
addressed In this fiscal note.

Additional Costs

The bill provides a 90-day period during which persons who claim to have
a financial Interest In the vehicle may seek remission of forfeiture. An
additional 30 days Is anticipated before a hearing will Ulikely be held.
During this 120-day time period the Department of Public Safety would be
responsible for dally storage charges of approximately Tfive dollars per
day. Over the course of one year this could total $150,000. (120 X 250
X $5.00)

An average charge for towing a vehicle |In the Anchorage area |Is
approximately $75.00. 250 vehicles would result In towing fees estimated
at $18,750.

PERSONAL SERVICES COSTS:

Personal Total
Services Position Costs
State Trooper 12 mos. $ 60.7 $ 99.9
State Trooper 12 mos. 60.7 99.9
Admin. Asst. |1 6 mos. 18.5 _2Q0.Z
TOTAL moy KZF1J

Page 3 of 8



No. 2

CSHB 26 (TRSP)

t B ... e* HOUSE 2/8/89
Department of Public Safety
SuwMrv of Fiscal Impact

An average number o. hours worked during a 12-month period equals
approximately 1922. Estimated additional personnel resources required to
manage this function were based upon these numbers.

Equipment

Equipment Is needed In the first year only.

Page 4 of 8



Personal Services
Travel

Contractual
Supplles
Equipment

Total

*$18.8 for towing

Department of Public Safety
Division of Alaska State Troopers

Fiscal Note Summary

FY90
State State
Trooper Trooper
12 mos 12 mos”
60. 60.7
2.0 2.0
11.5 11.5
2.5 2.5
23.2
99.9 99.9

and $150.0 for storage.

Page 5 of 8

PPT
Admin.
Asst.

6. ns

18.5

1.2

1.0

20.7

Other
Costs

No. 2

CSHB 26 (TRSP)
HOUSE 2/8/89

Total

139.9
4.0
193.0
6.0

46.4



Position Title
State Trooper
Time Status Staff Honths
PFT 12

No. of Positions Range/Step Barg. Unit
1 76/A PSEA
Location Election District
Statewide

Justi fication

Type of Expenditure Amount The Department estimates that approximately thirteen
1 2 3 hours of time will be needed on each of approximately 250
Salary" 42.495 THEETEETEELnnrir impounds. The current staff of AST is unable to absorb
Benefits" 18.241 NNy this increased workload without additional staffing.
Premium Pay (Included in Above) ////1/1I1TIITIIEEED THTEEETITEETTTTTTT This new position is a commissioned State Trooper assigned
Other NNy to road patrol, which would include DM enforcement. The
Total Personal Services [//1111TTTIITTTTT] 60.7 location of this position is not yet determined, but its
Travel 2.0 addition to AST will offset the workload increase
Contractual 11.5 throughout the state. The position would become active
Commodi ties 2.5 on July 1, 1989. Equipment, consisting primarily of a
Equipment 23.2 patrol vehicle, would be needed in FY 90 only.
Other
Total Cost 99.9
Funding Source for Total Cost
Federal Receipts 1002
G.F. Hatch 1003
General Fund 1004
Program Receipts/GF 1005 99.9
I-A Receipts 1007
CIP Receipts 1061
Other
o
0 - -
Hi REQUEST FCR >Bar_troenl. of RLi.cSfeiy. e 6 of s By 90
oo NEW POSITION t  Alaska .State -ToQQBen Revi sed Date
COVPONENT Detachments

OoON
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Position Title
State Trooper

Time Status Staff Honths

PFT 12

Type of Expenditure
1 2
Salary* 42,495
Benefi ts* 18,241

Amount
3
TRRERRnnnnnnnnnnnnl
TRERRnnnnnnnnnnnnnl

Premium Pay (Included in Above) TUITERRRRRRRRREED TRRRRRRRRRERNLENLNI
Other TURERRRIRRRRnenn el

Total Personal Services

Travel
Contractual
Commodi ties
Equipment
Other

Total Cost

Funding Source for Total Cost
Federal Receipts 1002
G.F. Match 1003
General Fund 1004
Program Receipts/GF 1005
I-A Receipts 1007
CTP Receipts 1061
Other

COVPONENT

frrrrerrnenrnrnnmy 60.7

2.0
11.5
2.5
23.2

99.9

99.9

_J2eUdIMOU

No. of Positions

Location

Range/Step Barg. Unit
1 76/A PSEA
Election Oistrict

Statewide

Justi fication

The Department estimates that approximately thirteen
hours of time will be needed on each of approximately 250
impounds.  The current staff of AST is unable to absorb
this increased workload without additional staffing.

This new position is a commissioned State Trooper assigned
to road patrol, which would include OM enforcement. The
location of this position is not yet determined, but its
addition to AST will offset the workload increase
throughout the state. The position would become active
on July 1, 1989. Equipment, consisting primarily of a
patrol vehicle, would be needed in FY 90 only.

Page 7 of 8
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Position fitl#

Administrative Assistant |

Tine Status Staff Months
PPT 6
Type of Expenditure Amount
1 2 3
Salary* 12.432 THEETTELEELr i
Benefits* 6.046 THEETEELEErrr e

Premium Pay (Included in Above) ////1/1HITTIITTED THEETHEETETTTTTTTT ]
FHECEIEELEEE s rHeri i iri ity

Other

Total Personal Services [//11/1T1TT11TT11T] 18.5
Travel —
Contractual 1.2
Commodities 1.0
Equipment
Other

Total Cost 20.7

Funding Source for Total Cost
Federal Receipts 1002
G.F. Match 1003
General Fund 1004 20.7
Program Receipts/GF 1005
I-A Receipts 1007
CIP Receipts 1061
Other

AGENCY
REQUEST FOR
NEW POSITION 8RU *1diLd SLite IroQDers_

COMPONENT _QBUItU>ent*

No. of Positions Range/Step Barg. Unit
1 12/A ASEA
Location Election District
Anchorage 6-16

Justi fication

This position will prepare records involving seized vehicles
and their later disposition. The Department is estimating
that it will take approximately two hours of administrative
effort per seizure. Because the legal responsibilities may
require a working knowledge above that found in a typical
clerical employee, an Administrative Assistant 1 is
requested. Because the workload is insufficient in this
program alone to warrant a fully-funded position c™'y six

months funding is requested.

FY 90
Page 8 of

Revised Date
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. STATE OE ALASKA BILL VERSION: csHB 26 (TRSP)
1989 LEGISLATIVE SESSION PUBLISH DATE: HOUSE 2/8/89
FISCAL NOTE

REQUEST:

Revision Dale: January 30. 1989 Agency Affected: Department of Law
Title : "An Act relating to motor vehicle BRU - Prosecution

forfeiture."”

Sponsor: Repr. Koponen Components e Third Judicial District

Requestor: House Transportation

EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SEP.VICES 107.5 110.7 114.0 117.4 122.0
TRAVEL 2 6 1.7 8 3-9 4.0
CONTRACTUAL & ifi 7 , 42.
SUPPIIES 11.7 7.4 7.6 7.8 §6
EQUIPMENT 11.0 -0- -0- -0 - -0-

LAND <k STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 171.4 160.5 165.3 170.2 176.4

CAPITAL

REVENUE

FUNDING: (Thousandsof Dollars)

GENERAL FUND 171.4 160.5 165.3 170.2 176.4
FEDERAL FUNDS

OTHER

TOTAL

POSITIONS:

FULL-TIME 2 2 2 2 2
PART-TIME i
TEMPORARY

ANALYSIS : (Attach a separate page if necessary)

This revision corrects a typographical in the narrative section of the analysis

iL
preparedby : "Richard 1. Pegues,Allrector iw - 465-3672
Division: Administrative Services"}) / Dale: January 30. 1989
Approved by Commissioner : Grace Ber™ Sqghalble, AttV. Gen. Date : January 30, 1989

N

Agency: Department of Law

Distribution (by preparer):
Legislative Finance
Legislative Sponsor
Requester
O fGee of Management and Budget

Impacted Agencyfcs) P°£c iof-L



No. 3

CONTINUATION o FISCAL NOTE ANALYSIS  cshb.26 (TRse)

. . HOUSE 2/8/89
For Dill/Resolution No.

This bill amends AS 28.35 to provide that the court shall
order the forfeiture of the motor vehicle involved when a person 1is
convicted for a third, or subsequent time, for driving while intoxicated
or refusal to submit to a chemical test. Under existing law, the state
has the option of seeking forfeiture, but it is not currently mandated

to do so.

The bill also provides that the state shall provide written
notice to each person with an ascertainable ownership or security
interest in the motor vehicle, other than the person convicted of the
offense resulting in the forfeiture, advising of the forfeiture and
advising of the person®s right to intervene to protect an interest in
the motor vehicle. The state must , in the same written notice, also
advise that failure to seek remission of forfeiture within 90 days will
extinguish the rights of the person to the vehicle. The bill further
provides that the court shall schedule a hearing to determine if
remission of forfeiture shall be ordered, if a person with an ownership
or security interest in the forfeiture vehicle, other than the person
convicted, makes a request for a hearing within the 90-day notification
period.

During 1988, 528 drivers had their drivers® licenses revoked
for 10 years, indicating that nearly this number of persons had been
convicted of driving while intoxicated three or more times. The number
of 10 year license revocations increased by nearly 10% in 1988. About
60% of all DWI prosecutions are handled by the state, and the remainder
are handled by municipal prosecutors in Anchorage, Fairbanks, Juneau,
and Ketchikan. Moreover, the Department of Law prosecutes 96% of all
state DWI arrests, and the department®s DWI conviction rate is over 80%.
Consequently, the department believes that it will be involved in about
250 to 300 motor vehicle forfeitures, 1if this bill is enacted.

In the event of a forfeiture, the state must give actual
written notice to person with an ascertainable interest 1in the motor
vehicle. Basic due process considerations will also require publication
of legal notices, because many persons hold security interests in motor
vehicles that are not readily ascertainable from title documents. As a
consequence, the department will be substantially involved with the
division of motor vehicles and persons with ownership or security
interests, in determining the extent ownership and security interests,
notifying those with such interests, and preparing for and attending
remission hearings. This high volume of work cannot be absorbed with
our present staff. The department believes that the addition of one
part-time attorney, one full-time paralegal assistant, and one full-time
clerk typist will be necessary to carry-out the bill*s forfeiture

provisions.

Motor vehicle forfeiture will undoubtedly result in some revenue
to the state. However, it should be pointed out that forfeited vehicles
with the highest value are those that are most likely to involve a
third-party ownership or security interest. Conversely, vehicles having
the least value are those that are most likely not to have a third-party
interest. In this latter event, the actual cost of forfeiture, storage,
and disposal may be substantially greater than the value of the
forfeited vehicle.

pape— L_ of ?



No. A
CSHB 26 (TRSP) 1

- FISCAL NOTE
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FISCAL NOTE

REQUEST:
Revision Due: Agency Affected: Administration
Title; "An Act relating to motor BRU: O ffice of Public Advocacy
vehicle forfeiture.
Sponsor: Rep, koponen Components

Requestor-"House Judiciary"”

EXPENDITURES/REVENUES: (Thousands of Dollars)
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This legislation will have no fiscal impact upon the Department of
Corrections. (
Pn~rcdby: Susan E. Knightofr, Director . 465-3376
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STEVE COWPER, GOVERNOR
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DEPARTMENT OF PUBLIC SAFETY p o
JUNEAU, AlfgQA Ogyjfjp00

OFFICEOF THECOMMISSIONER PHCW

March 11, 1987

The Honorable Niilo Koponen
Alaska State Legislature
P.0. Box V

Juneau, AK 99811

Dear Representative Koponen:

At the request of your staff, 24 convictions for driving
while intoxicated (DWI) were randomly selected for analysis.

The results are as follows:

Four of the 24 vehicles involved, or 16.6 percent, were
driven by the owners. There were no lien holders or
other registered owners.

Eleven of the 24, or 45.8 percent, were not driven by
the registered owners; however, two of the drivers had
the sar-* last name as the registered owner.

Of the 11 apparently loaned vehicles, eight, or 72.7
percent, had no lien holder.

Five of the 24, or 20.8 percent, were driven by the
owner; no others were listed on the registration, but
there was a lien holder.

One of the 24, or four percent, was driven by the
registered owner; others were listed as registered
owners, but there was no lien holder.

Three of the 24, or 12.5 percent, were driven by the
registered owner; other persons were listed as regis—
tered owners, and there was a lien holder listed.
Thirteen of the 24, or 54 percent, had no lien holder.

One vehicle, or 4 percent, was a model year between
1960 and 1969.

Twelve vehicles, or 50 percent, were model years
between 1970 and 1979.



The Honorable Niilo Koponen -2- March 11, 1987

Eleven vehicles, or 46 percent, were model years
between 1980 and 1986.

Of the 11 loaned vehicles, eight, or 72,7 percent, were
model years between 1970 and 1979.

I trust this information will be of service to you.

Sincerely

Attachment



Year
1978
1981
1969
1976
1972
1971
1974
1975
1970
1973
1974
1976
1985
1984
1984
1985
1984
1986
1984
1978
L977
1984
1982
1986

1 -

Others

2 - Appeared to be spouses

Driven by Listed on
Registered Registration? Lien
Make Owner? (more than 1) Holde
Chevrolet P.U. Yes No No
Subaru Yes No No
Chevrolet Yes No No
Buick Yes No No
Volkswagen No Yes No
Toyota No No No
Pontiac No No No
Buick No No No
Chevrolet No No No
Chevrolet No No No
Mercury No No No
Datsun No No No
Subaru No (SLN)1 No Yes
Ford No (SLN)1 Yes Yes
Chevrolet No Yes Yes
Dodge P.U. Yes No Yes
Chevrolet Yes No Yes
Chevrolet Yes No Yes
Chevrolet Yes No Yes
Chevrolet Yes No Yes
Plymouth Yes Yes?2 Mo
Dodge Yes Yes?2 Yes
Ford P.U. Yes Yes2 Yes
Toyota Yes Yes Yes
(SLN) Driver"s registered owner had same last name
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 26, 1989
SUBJECT: Sectional analysis - HB 26

TO: Representative Niilo Koponen
FROM: Michael F. Ford

Legislative Counsel

The following is a section by section analysis of HB 26:

Section 1 - Requires forfeiture of a vehicle used in the
commission of the offense of driving while intoxicated, if
the person has been convicted more than once for the offense
within the preceding ten years. Provides that the forfei—
ture Is subject to remission under AS 28.35.037.

Section 2 - Requires forfeiture of a vehicle used by a person
who refused to submit to a chemical test of blood under AS
28.35.032, if the person has been convicted more than once
within the preceding ten years of driving while intoxicated
or refusal to take the chemical test of blood.

Section 3 - Establishes procedures for forfeiture and pro—
vides for extinguishment of third party rights to the motor
vehicle. Allows the department to dispose of a forfeited
vehicle.

Section 4 - Requires that notice of forfeiture be given to
third parties.

Section 5 - Allows a third party to request a court hearing
on remission of forfeiture.

Section 6 - Repealer.

MF :kb
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LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM December 8, 1988
SUBJECT: Motor Vehicle Forfeiture

(W.0. No. 16-0324A)
TO: Representative Niilo Koponen
FROM: Michael F. Ford

Legislative Counsel

The attached work draft is, with one exception, identical to
CSHB 52(Jud) that was approved by the House Judiciary
committee during the last session.

The version of CSHB 52(Jud) approved by the Judiciary
committee contained an amendment to section 3, adding a new
subsection (d) to AS 28.35.036. This subsection was, |
believe, intended to ensure that convictions for driving
while drunk and for refusing the breath test would be
considered a single conviction, 1if both occurred during the
same incident. Similar language occurs in AS 28.35.030(f)
and AS 28.35.032(jJ)- The manner 1in which AS 28.35.036 was
repealed and reenacted made the addition of subsection (d)
meaningless. There 1s no longer any required consideration
of multiple convictions in that section. As every statute
Is presumed to have a meaning, | have deleted that
subsection in order to avoid raising an implication that the
court may reexamine the issue of multiple convictions at the
hearing on remission of forfeiture.

Enclosure

MFF :gc
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t HOUSE COMMITTEE REPORT

Date Referred: January 9, 1989 FURTHER REFERRAL”~ JUDICIARY/

Date of Committee Action: 17377 N

The TRANSPORTATION Committee recommends that: | I

HOUSE BILL NO. 26 [FORFEITURE OF VEHICLE]

"An Act relating to motor vehicle forfeiture." 47 C'
/ / /e . ii | [ O the same title

[ Y] be replaced with CJS Ufi ?k> / \ [ ] a new title

] have attached amendmer** <s)

X do pass
do not pass
no recommendation
individual recommendations

additional referral to the Committee
ADOPTS: letter of intent
ATTACHES NEW FISCAL NOTE(s): -f "APPROVES PREVIOUS:
3 LA fiscal impact [ ] fiscal note(s) published:
L1 >4 zero fiscal note
I [ W zero with analysis ¢ [ ] zero fiscal notes(s) published:
SIGNING EQ PASS: SIGNING OTHER THAN DO PASS:
(Do Not PasA,.”Jo Recommendation, Amend)
r- k X A | f fid t .
be dcw M +d) n
M b rh (H )
Is— T"~escz.ufrftans f£/0°S n<-

mv id
Cctnm. \JesMei<> o<Z

Chairman's signature



