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IN T H E  H O U S E  B Y  T H E  J U D I C I A R Y  C O M M I T T E E

CS F OR H OU SE  BI L L NO. 238 ( J ud ic ia ry)

IN THE L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N

A  B I L L

For a n  A ct  entitled: "An A c t  e l i m i n a t i n g  the age l im i ta t i o n s  in the d e f i­

ni t i o n s  of c r i m e s  of  s e x u a l  a s s a u l t  an d  the  d i s­

tinc ti ons b e t w e e n  ty p es  of f i r s t  deg re e se xual a s­

sault in c e r t a i n  c r i m i n a l  st at utes; r e l a t i n g  to 

causes of a c t i o n  b r o u g h t  b y  a d u l t  v i c t i m s  b a s e d  on 

i n ju r y s u f f e r e d  as a r e s u l t  of  sexual abuse during 

c h i l dh o od  and to the s t a t u t e  of lim it at ions a p p l i c a­

ble to those c a u s e s  of action; e x t e n d i n g  the period 

in w h i c h  civil a c t i o n s  are t o l l e d  for p e r s o n s  wi th  

m e n t a l  disabil it ie s, a n d  e x t e n d i n g  to three y e a r s  the 

s t a t u t e  of l i m i t a t i o n s  for c i v i l  actions b r o u g h t  by 

v i c t i m s  of s e x u a l  abus e; and p r o v i d i n g  for an e f f e c­

tive date."

BE IT E N A C T E D  BY T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A :

* S e c t i o n  1. AS  0 9. 1 0. 0 60  is a m e n d e d  b y  a d d i n g  a n e w  s u b s e c t i o n  to

read:

(c) A  p e r s o n  w h o  w as  the v i c t i m  of s e x u a l  a b u se  m a y  not m a i n t a i n  

an a c ti o n for r e c o v e r y  of d a m a g es  a g a i n s t  the p e r p e t r a t o r  of che act 

or acts of sexual abu se  based on the p e r p e t r a t o r ' s  intentional c o n d u c t  

f or  an injury or c o n d it i on  s u f f e r e d  as a re su lt  of the sexual abus e 

u n l e s s  c o m m e n c e d  w i t h i n  three years. In this sub section, "sex u a l 

a b u s e "  means an act c om mi tted by the d e f e n d a n t  a g a i ns t the p l a i n t i f f  

m a i n t a i n i n g  the crus e of  action if the d e f e n d a n t ' s  conduct w o u l d  have 

v i o l a t e d  the p r o v i s i o n s  of AS 1 1. 4 1. 41 0 - 11 .61.440 or 11.41.450 -

-1- C S H B  238(Jud)
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1 7 . 4 1 . 4 5 5  at the time it was co mmitted.

* Sec. 2. A S  09 .1 0. 1 40  is amended t o  read:

Sec. 09.10.140. DIS A BI L IT I ES  OF M I N O R I T Y  A N D  INCOMPETENCY. If a 

p e r s o n  e n t i t l e d  to b r i n g  an action m e n t i o n e d  in this c h ap t er  is a t  the

t i m e  the cause of a c t io n  accrues e i t h e r  (1) u n de r the a g e  of majorit y,

o r  (2) in co m pe t en t by r eason of m e n t a l  illness or m e n t a l  d i s a b i l i t y , 

the time o f  a {THE] di sa b il i ty  i d e n t i f i e d  in (1) or (2) of this s ec­

tio n  is no t  a part o f  the time limit [LIMITED] for the c o m m e n c e m e n t  of 

the action. E x ce pt  as provided in (b) of this sec tion, the [THE] 

p e r i o d  w i t h i n  w h i c h  the action m r y  be brought is not ex tended in any 

c a s e  l o n g e r  than two years after t he  d i s ab il i ty  ceases.

* Sec. 3. A S  09 .1 0. 14 0 is amended b y  a d d i n g  a n e w  s u b s e c t i o n  to read:

(b) A n  a c t io n  b a s e d  on a c l a i m  o f  sexual abuse u n d e r  AS 09.55.- 

6 50  m a y  be brought m o r e  than three y e ar s after the p l a i n t i f f  rea ch e s 

the age of m a j o r i t y  if it is brought u n d e r  the f o l l o w i n g  c i r c u m s t a n­

ces :

(1) if the c l a i m  as ser ts that the d e f e n d a n t  committed one 

act of s exual abuse on the plaintiff, the pl ai n ti ff  shall commence the 

a c t i o n  w i t h i n  three y e ar s  after t h e  p l a i n t if f d i s c o v e r e d  or th ro ug h  

use of r e a s o n a b l e  d i l i g e n c e  should h a v e  dis co v e re d  that the act c a u s e d  

the i njur y or condition;

(2) if the c l a i m  asserts that the de f endan t c o mm it ted m o r e  

t ha n  one act of sexual abuse on t h e  plaintiff, the pl a i nt if f  shall 

c o m m e n c e  che action w i t h i n  three y ea r s after the p l a i n t i f f  di s co v er ed  

or t h r o u g h  use of r e a s o n a b l e  d i l i g e n c e  should have d is c ov e re d  the 

e f f e c t  of the injury or condition a t t r i b u t a b l e  to the serie s of acts; 

a c l a i m  b a s e d  on an a s s e r t i o n  of m o r e  than one act of sexual abuse is 

not l i m i t ed  to p l ai n t i f f ' s  first d i s c o v e r y  of the r e l a t i o n s h i p  b e t w e e n  

any o ne  of those acts and the *njury or condition, but m a y  be based on

i 23 8( J ud )  2-



p l a i n t i f f ' s  d i s c o v e r y  or c o n s t r u c t i v e  k n o w l ed g e of tiie ef fe c t of the 

seri e s o f  acts.

* Sec. 4. AS 09.55 is a m e n d e d  by a d d i n g  a n e w  se ction to read:

A R T I C L E  8. A C T I O N S  BY  A  V I C T I M  BASED ON

S E X U A L  ABUSE A S  A MINOR.

Sec. 09.55.650. C L A I M  BASED O N  S E X U A L  A BU S E A S  A MINOR. (a) A 

p e r s o n  who, as a minor, w a s  the v i c t i m  of  sexual a b u s e  m a y  m a i n t a i n  an 

a c t i o n  for r e c o v e r y  of damages a g a i n s t  the p e r p e t r a t o r  o f  the act or 

ac ts  of sex ua l abuse b a s e d  on the p er p et r a t o r ' s  i n t e n t i o n a l  conduct 

for an i n ju r y or c o n d i t i o n  su ff er e d as a result of  the sexual abuse.

(b) If the d e f e n da n t co m mi t te d  mo r e than cne act of sexual abuse 

on the pl a in t i f f ,  the p l a i n t i f f  is not r e q u i r e d  to p r o v e  w h i c h  s p e c i f­

ic act  c a u s e d  the injury.

(c) In this section,

(1) "m in o r " m e a n s  a p e r s o n  u n d e r  16 years of  age;

(2) "sexual abuse " me a ns  an act c o m m i t t e d  by  the def en dant 

a g a i n s t  the p l a i n t i f f  m a i n t a i n i n g  the cause  of a c t i o n  if the d e f e n­

d a n t’s c o n d u c t  w o u l d  ha ve  vi o la te d  the p r ov i s i o n s  o f  AS 11.41.410 -

11 .4 1 .4 4 0 or 11.41.450 - 11.41.455, former  AS  11.15.120, 11.15.134, or

11 .15.160, or form er  AS 11 40.110 at the time it w as  committed.

Sec. 5. AS  11.41.110(a) is amended to read:

(a) A p e r s o n  co mmits the c r im e of m u r d e r  in the s ec on d  degree if

(1) w i t h  intent to cause seriou s physical injury to another 

p e r s o n  or k n o w i n g  that the conduct is s u b s t a n t i a l l y  c e r ta in  to cause 

d e a t h  or serious  physic al  injury to a n o th e r person, the person  causes 

the d e a t h  of a ny  person;

(2) the p erso n kn o wingl y eng ag e s in co nduct that results in 

the d e a t h  of a n o t h e r  p e r s o n  under c i r c u m s t a n c e s  m a n i f e s t i n g  an extreme 

i n d i f f e r e n c e  to the value of human life; or

-3- CSHB 2 3 8 (Jud)
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(3) a c ti n g ei ther alone or w i t h  one or m or e  pers ons, the 

p e r s o n  commits or  attempts to co mm it  a rs tn in the first degree, k i d­

napping, sexual as sault in the first degree [UNDER AS  1 1 . 41 . A 1 0 ( a ) (1) 

O R  (2)], sexual as sault in the s e c o n d  degree, b u r g l a r y  in the first 

degree, escape in the first or s econ d degree, or r o b b e r y  in a ny  d e g re e 

and, in the cou rs e of or in f u rt h er a nc e  of that crime, or in im me d ia t e

fli gh t fr om  that crime, a*./ person causes the d ea th of a p e r s o n  o t h e r

than one of the participants.

* Sec. 6. AS 11.41.300(d) is amended to read:

(d) In a p r o s e c u t i o n  for ki dna p pi n g,  it is an a f f i r m a t i v e  d e­

fense w h i c h  re duces the crime to a class A  felony that the de f e nd a nt

v o l u n t a r i l y  c a us ed  the release of the v i c t i m  al ive in a safe pl ac e

b ef o re  arrest, or w i t h i n  24 hours a f t e r  arrest, w i t h o u t  h a v i n g  c ause d 

se ri o us  p hysi ca l injury to the v i c t i m  and witho ut  h av in g  e n g a g e d  in 

con du c t d e s c ri b ed  in AS 11.41.410(a) [AS 11.41.410(a)(1) OR (2)] or

11.41.420.

* Sec. 7. AS 11.41.410(a) is amended to read:

(a) A p e r s o n  commits the cr im e of sexual assaul t in the first

deg re e if !,1

(1) [BEING A N Y  AGE,] the de fendant  en ga ge s in sexual p e n e­

trat io n w i t h  a n ot h er  per so n wi thout consent of that person;

(2) [BEING A N Y  AGE,] the defen da nt  a t t em pt s  to e n ga g e in 

sexual p e n e t r a t i o n  with an ot he r p e r so n withou t consent of that pe rs on  

an d causes serious physical injury to that person; or

(3) [BEING O V E R  THE AGE OF  18,] the de f endan t e n g a g e s  in 

sexual p e n e t r a t i o n  wi t h another person

(A) wh o  the defendant knows is m e n t a l l y  incapable; and

(B) who is en tr usted to the de fe nd a nt ' s care

(i) by au thority  of law; or

CSH B 238(Jud) -4-



(ii) in a f a c i l i t y  or p r o g r a m  that is r e q u i r e d  by 

law to be li ce n s e d  b y  the D ep ar tment of  H e a l t h  and Social 

S e r v i c e s .

* Sec. 3. AS 11.41.420(a) is a m e nd e d to read:

(a) A n  off en de r com m it s  the crime of s e x u a l  a s s a u l t  in the 

s e c o n d  degree if

(1) the o f f e n d e r  en ga ges in sexual c o n ta c t w i t h  an ot her 

p e r s o n  w i c h o u t  consent of that person;

(2) [BEING O V E R  T H E  AG E  OF  18,) the o f f e n d e r  engages in

se xu a l contact  with a p e r so n

(A) w h o  the o f f e n d e r  knows is m e n t a l l y  incapable; and

(B) w h o  is e n t r u s t e d  to the offen d er ' s care

(i) by a u t h o r i t y  of law; or

(ii) in a f a c i l it y  or p r o g ra m  that is requ ir ed by 

law to be lic en s ed  b y  the Depar tm ent o f  H e a l t h  and Social 

Services; or

(3) [BEING O V E R  T HE  A G E  O F  18.) the o f f e n d e r  en ga ges in

sexual p e ne t ra ti o n w i t h  a p e r s o n  w ho  the offender know s is

(A) m e n t a l l y  incapable; or

(B) i n c a p a c i t a t e d .

Sec. 9. AS 11.41.425(a) is a m e n d e d  to read:

(a) A n  o ffender co mmits the crime of sexual as s au l t in the third

d e g r e e  if [BEING OVER .HE A G E  O F  IS,) the o f f e nd e r e n g a g e s  in sexual

contact w i t h  a person who the o f f e n d e r  knows is

(1) m e nt a l l y  incapable; or

(2) incapacit at ed  [ T E MP O RA R IL Y INCAPABLE O F  A P P R A I S I N G  THE 

N A T U R E  OF T H E  PERSON'S C O N D U C T  AND IS P H Y S I C A L L Y  U N A B L E  T O  E X P R E S S  

U N W I L L I N G N E S S  TO ACT).

Sec. 10. AS 11.81.335(a) is a m e n de d  to read:

- 5 -  CSHB 2 3 8 ( J u d )
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1 (a) E x c e p t  as p r o v i d e d  in (b) of this section, a p e r s o n  m a y  use 

d e a d l y  force u p o n  a n o t h e r  person w h e n  and  to the e x te n t

(1) the use of  n o n d e a d l y  force is j u s t i f i e d  un de r AS 11.81.-

330; and

(2) the p e r s o n  re a so n a b l y  b e l i e v e s  the u s e  of d e a d l y  force 

is n e c e s s a r y  for self defense a g a i n s t  death, se ri ou s  p hy sical injury, 

k i dnap pi ng , sexual assa u lt  in the f ir st  de gr ee [UNDER A S  11.41.- 

410( a)(1) or (2)], sexual assault ii. the seco n d  degree, or r o b b e r y  in 

an y degree.

* Sec. 11. A P PL I C A B I L I T Y .  Sect io ns 2 - 4 of this Ac t a p p l y  to all 

actio ns c o m m e n c e d  on or a fter the e f f e c t i v e  da te  of this Act, r e g a r d l e s s  of 

w he n  the c au s e of ac ti o n  may have arisen.

* Sec. 12. This Act takes effect i m m e d i a t e l y  u n d e r  AS  01.1 0. 070 (c).

CSHB 238(Jud) - 6 -
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sponsor: R u l e s / G o v e r n o r

IN T H E  H O U S E  BY  THE J U D I C I A R Y  CO M MITTEE

CS F O R  H O U S E  BILL NO. 121 (Judiciary)

IN T HE  L E G I S L A T U R E  OF THE STATE OF A L A S K A  

S I X T E E N T H  L E GI S L A T U R E  - F I R S T  S E S SI O N

A  BILL

For an A c t  entit led: "An A c t  re la t in g  to crimes of s e xu al  as sault on

m e n t a l l y  incapable or in ca pa c it a te d  p e r s o ns ;  amending 

r e f e r e n c e s  to the crime of sexual a s s a u l t  in the 

f i r s t  degree as it relates to the c r i m e s  of second 

d e g r e e  m u r d e r  and kidnapping, and to the use of force 

in se l f -d e fe ns e ; and pr ov iding for  an  effective 

d a t e . "

BE IT E N A C T E D  BY THE L E G I S L A T U R E  OF  THE STATE  OF ALASKA:

* S e c t i o n  1. AS  1 1 .4 1.11 0( a)  is amended to read:

(a) A p e rs o n c o m m i t s  the crime of murder in the s e c o n d  degree if 

f 1) w i t h  i n t e n t  to cause serious physical i n j u r y  to another

p e r s o n  or k n o w i n g  t h at  the conduct is s ub st a nt ia lly c e r t a i n  to cause

d e at h  or serious p h y s i c a l  injury to an ot her person, the p e r s o n  causes 

the death of any pe rson;

(2) the p e r s o n  kn o wingly  engages in conduct that results in

the deat h of an ot he r  p e r s o n  u nd e r circumst an ce s m a n i f e s t i n g  an extreme

i n d i f f e r e n c e  to the v a l u e  of human life; or

(3) a c t i n g  ei th er  alone or wi th  one or m o r e  persons, the 

p e r s o n  com m it s  or a t t e m p t s  to commit arson in the first degree, k i d­

napping, sexual a s s a u l t  in the first degree (UNDER \b 11.41.410(a)(1) 

OR (2)), sexual a s s a u l t  in the second degree, b u r gl ar y  in the first 

degree, es ca pe in the first or second degree, or ro bbe ry in any degree 

and, in the course of or in fur th er ance of that crime, or in immediate 

flight from that crime, any person  causes the death of  a person other

-1- C SH B  12 1 (Jud)



t h a n  one of the p ar t i c i p a n t s .

* Sec. 2. AS 11 .4 1 .3 0 0( d)  is amen d e d to read:

(d) In a p r o s e c u t i o n  for kidnapping, it is an a f f i r m a t i v e  d e­

fense w h i c h  r e d u c e s  the crime to a class A felony th at  the d e f e nd a nt

v o l u n t a r i l y  c a u s e d  the rele a se  of the v i c t i m  alive in a safe place

b e f o r e  arrest, or w i t h i n  24 hours a ft er arrest, w i t h o u t  h a v i n g  caused 

s e r i ou s  p h y s i c a l  i n j u r y  to the v i c t i m  and v i t h o u t  h a v i n g  e n g a g e d  in 

c o nd u ct  d e s c r i b e d  in AS 11.41.410(a) [AS 11.41.410(a)(1) O R  (2)] or

11.41.420.

* Sec. 3. AS 11.41.410 (a ) is ame n de d  to read:

(a) A p e r s o n  co mm i ts  the cr ime of sexual a s s au l t in the first

d e g r e e  if, be in g  a ny  age,

(1) [BEING A N Y  AGE,] the defendant en gages in sex ua l p e n e­

tra t i o n  with a n o t h e r  p e r s o n  w i t h ou t  consent of that person;

(2) [BEING A N Y  AGE,] the defendant a t t e m p t s  to e n g a g e  in 

s e x u a l  p e n e t r a t i o n  w i t h  an other p erso n without conse nt  of that person 

a n d  causes se ri o us  p h y s i c a l  injury to that person;

(3) (BEING O V E R  THE AGE O F  16,] the d e f e n d a n t  e n g ag e s in 

s ex u al  p e n e t r a t i o n  w i t h  an other person

(A) w h o  the de fe ndant knows is m e n t a l l y  incapable; and

(B) w h o  is e n tr u st ed  to the de f en da nt's care

(i) by a u th o ri t y of law; or

(ii) in a facili ty  or pr og ra m that is r e q u i r e d  by 

law to be l icense d by the Department of H e a l t h  and Social 

S e r v i c e s .

* Sec. 4. AS 11.41.420(a) is amended to read:

(a) An o f f e n d e r  commits the crime of sexual assault in the 

s e c o n d  degree if

(1) the o f f e n d e r  engages in sexual co nt ac t wi t h a n o t h e r  

C S H B  1 2 1 (Jud) -2-



pe rs o n w i t h o u t  co ns e nt  of that person;

(2) [BEING O V E R  T H E  AGE O F  18,) the o f f e n d e r  e n g a g e s  in 

sexual co ntact w i t h  a p e r so n

(A) who  the of fe n de r  knows is m e n t a l l y  incapable; and

(B) w ho  is e n t r u st ed  to the o f f e n d e r’s care 

(i) b y  a u t h o r i t y  of law; or

(ii) in a facility or p r o g r a m  that is r e q u i r e d  by

lo w to be lic e ns ed  by the D e p a r t m e n t  of H e a l t h  and Social

Services; or

(3) [BEING O V E R  T H E  AGE OF 18,] the o f f e n d e r  e n g a g e s  in 

sexual p e n e t r a t i o n  w i t h  a p e r s o n  who the o f f en d er  k n o w s  is

(A) m e n t a l l y  incapable; or

(B) incapacitated.

* Sec. 5. AS 11.41.425(a) is a m e n d e d  to read:

(a) An  o ffender  commits the crime of sexual a s s a u l t  in the third

deg ree if [BEING O V E R  THE A G E  OF 18,] the o f f e n d e r  e n g a ge s  in sexual

co ntact w i t h  a p e r s o n  who the of fe n de r  knows is

(1) m e n t a l l y  incapable; or

(2) in c a p a c i t a t e d  [T EMPORARILY I N C A P A B L E  O F  A P P R A I S I N G  THE 

N A T U R E  O F  T HE PER S O N' S C O N D U C T  A ND  IS P H Y S I C A L L Y  U N A B L E  TO  E X P R E SS  

U N W I L L I N G N E S S  TO A C T ] .

* Sec. 6. AS 11.81.335(a) is a m e n d e d  to read:

(a) Except as pr o vi d ed  in (b) of this section, a per so n  m a y  use 

dea dl y force upon another p e r s o n  wh e n and to the exte nt

(1) the use of n o n d e a d l y  force is j u s t i f ie d  u n d e r  AS 11.81.-

330; and

(2) the person r e a s o n a b l y  believes the use of deadly force 

is n e ce s s a r y  for sslf de fe nse against death, ser i ou s  p hysical  injury, 

kid na pp ing, sexual a s s a u l t  in the first de gr ee  (UNDER

-3- C S H B  1 2 1 (Jud)
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A S  11.A 1 . 4 1 0 ( a ) ( 1) or (2)], sexual a s s a u l t  in the se cond degree, 

r o b b e r y  in any degree.

* Sec. 7. This A ct  takes effect i m m e d i a t e l y  u n d e r  A S  01.10.070(c).
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TITLE: A n  Ac t  e x t e n d i n g  the

s t a t u t e  of l i m i t a t i o n s  for 

c i v i l  a c t i o n s  b r o u g h t  by 

v i c t i m s  of se x u a l  abuse

C O N TACT: B a r b a r a  M i k l o s

E x e c u t i v e  D i r e c t o r  

C o u n c i l  on D o m e s t i c  

V i o l e n c e  & S e x u a l  

A s s a u l t

The C o u n c i l  on D o m e s t i c  V i o l e n c e  and Se x u a l  A s s a u l t  s u p p o r t s  HB 238, 

w h i c h  e x t e n d s  the s t a t u t e  of l i m i t a t i o n s  for civil a c t i o n s  b r o u g h t  by 

v i c t i m s  of s e x u a l  abuse. V i c t i m s  of s e x u a l  abuse u n d e r g o  such trauma, 

shame a n d  f e e l i n g s  of h e l p l e s s n e s s  as a result of the abuse, t hat it is 

c o m m o n  for t he m  to be u n a b l e  to deal w i t h  the r e a l i t y  of the a s s a u l t  and 

its e f f e c t s  on them u n t i l  som e  time has passed. Thus, e x t e n d i n g  che 

stat u t e  of l i m i t a t i o n s  for these cr i m e s  is v e r y  app r o p ri a t e .

For v i c t i m s  of c h i l d  s e x u a l  abuse, the t ra u m a  is c o m p o u n d e d  b y  the fact 

that c h i l d r e n  are so p o w e r l e s s  and hel p l e s s .  For c h i l d r e n ,  t h e r e  is 

u s u a l l y  f e a r  and s e c r e c y  a s s o c i a t e d  w i t h  the abuse; and, p s y c h o l o g i c a l l y ,  

the o n l y  w a y  a c h i l d  can d e a l  w i t h  the e n o rm i t y  of the v i o l a t i o n  is to 

deny to t h e m s e l v e s  that it h a p p e n e d .  For m a n y  v i c t i m s  of c hi l d  s e x u a l  

abuse, it is not u n t i l  y e a r s  l a t e r  that t hey are able to come to terms 

w i t h  the fact that the a b u s e  o c curred. It is often o n l y  a f t e r  h a v i n g  

d i f f i c u l t i e s  in o t h e r  a s p e c t s  of their l ives and e n t e r i n g  into 

c o u n s e l i n g ,  that they are a b l e  to c o n f r on t  the u n d e r l y i n g  p r o b l e m ,  w h i c h  

is the a b u s e  that w a s  i n f l i c t e d  on them as children. We b e l i e v e  that 

e x t e n d i n g  the s t a t u t e  of l i m i t a t i o n s  for these cr i m es  is import a n t .

i l

. nan

f i m

c ^ 2 t L  £
A r t h u r  E n g l i s h  

C o m m i s s i o n e r



FISCAL NOTE 
REQUEST:_________________________________

Revision Date: __________________________  Agency Affected: Public Safety
Title: "An Act extending the statute of BRU: Council on Domestic Violence
limitations for civil actions ... 11 and Sexual Assault________________
Sponsor: Ulmer, Gol 1. Col 11 ns___________ Component: ________________________
Requestor: _______________________________  ____________________________________

STATE OF AlASKA BILL VERSION: HB 238___________
1989 LEGISLATIVE SESSION PUBLISH DATE: ___________________

EXPENDITURES/REVENUES: ('rhousands of Dollars) (Infla 11 on not Included)

OPERATING FY 89 FY 90 FY 91 FY 92 FY 93 FY 94
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

CAPITAL -  0 - -  0 - -  0 - -  0 - -  0 - -  0 -

REVENUE - o - -  0 - -  0 - -  0 - -  0 - -  0 -

FUNDING: (Thousands o f D o lla rs )
GENERAL f u n d

FEDERAL FUNDS
OTHER
TOTAL -  0 - -  0 - -  0 - -  0 - -  0 - -  0 -

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

-  0 - -  0 - -  0 - -  0 - -  0 - -  0 -

-  0 - -  0 - -  0 - -  0 - -  0 - -  0 -

-  0 - -  0 - -  0 - -  0 - -  0 - -  0 -

ANALYSIS: (Attach a separate page If necessary)

The bill would apply to civil actions between two private parties. It would 
have no effect on the Department of Public Safety.

.ir Prepared by: Barbara Mlklos. Executive D lrecto Phone: 465-4356 ______
4fiD-pivision: Council on.Domestlc Violence and Date: 4/6/89___________

v *  S e m J . A ssau.lt____________________ __________
Approved by Commissioner: Arthur Ena 11 sh i M Date: 4/6/89__________
Agency: _PfiEariment of. Public Safety__________________

page l_of I



Alaska State Legislature
P.O. Box V

Representative Fran Ulmer Juneau. Alaska 99811
(907) 465-^-947

H o u s e  o f  R e p r e s e n t a t iv e s

M E M O R A N D U M

M a r c h  27. 1989

TO: Rep. P e t e r  G oll, C o - C h a i r

Rep. M a x  G r u e n b e r g ,  C o - C h a i r  

H o u s e  J u d i c i a r y  C o m m i t t e e

FROM: Rep.’■ Frf j
RE: H B  238, e x t e n d i n g  the s t a t u t e  o f  l i m i t a t i o n s  for  c i v i l

a c t i o n s  b r o u g h t  b y  v i c t i m s  of  s e x u a l  a b u s e  and r e l a t i n g  

to c a u s e s  o f  a c t i o n  b r o u g h t  b y  a d u l t  v i c t i m s  o f  c h i l d h o o d  

s e x u a l  a b u s e

I w o u l d  l i k e  to r e q u e s t  a h e a r i n g  f o r  H o u s e  B ill 23 8  w h i c h  e x t e n d s  

the s t a t u t e  o f  l i m i t a t i o n s  for c i v i l a c t i o n s  b r o u g h t  b y  v i c t i m s  o f  

s e x u a l  a b u s e  a n d  r e l a t e s  to c a u s e s  o f  a c t i o n  b r o u g h t  b y  a d u l t  

v i c t i m s  b a s e d  o n  i n j u r y  s u f f e r e d  as a r e s u l t  o f  c h i l d h o o d  s e x u a l  

abuse. I b e l i e v e  thi s  is a n  i n n o v a t i v e  b i l l  w h i c h  w i l l  e f f e c t i v e l y  

s e r v e  the i n t e r e s t s  o f  the v i c t i m s  o f  c h i l d h o o d  s e x u a l  abuse. I 

v o u l d  a p p r e c i a t e  y o u r  s c h e d u l i n g  a h e a r i n g  at y o u r  e a r l i e s t  /) 

c o n v e n i e n c e .

T h a n k  y o u  fo r  y o u r  a t t e n t i o n  to this bill. {f lr

F U / d l

District 4B — Juneau
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MEMORANDUM State of Aias
TO C o - c h a i r s  G r u e n b e r g  & G o l l  

and M e m b e r s  of the House 
J u d i c i a r y  Co m mittee

thru: H a vd e n Kavd en

DATE M a r c h  31, 1989

FILE NO:

T E L E P H O N E  NO: 274-1684

SUBJECT.

F R O M :

Er ant McGee
Pu blic Advocat e
O ff i ce  of Pub li c A d v o c a c y

The O f f i c e  of  Public A d v o c a c y  s u p p o r t s  the 
c l a r i f i c a t i o n  of cu rr en t  law and the e x t e n s i o n  of the s t a t u t e  of 
l i m it at i on s  co ntained  in HB 2 3 8 /  As gu a rd ia n s ad li te m for 
t h o u s a nd s of abused c h i ld r en  e ve ry  year, we  are p l e a s e d  at this 
l e g i s l a t i v e  e ffort  to e x p a n d  these v i c t i m s’ right to seek 
r e d r e s s .

Unf ort un at ely, the O PA  staff does not have s u f f i c i e n t  
te ch n ic a l e x pertis e in tort law to c o m m e n t  on m o s t  p r o v i s i o n s  of  
the  bill. However, w e  w o u l d  su ggest that the c om m it te e c o n s i d e r  
the a d d i t i o n  of  the wo rd s "or di s ab i l i t y "  at line 29, pa g e 1, in 
o r d e r  to br oa de n the class of vi c ti m s to i n c l ud e the 
d e v e l o p m e n t a l l y  disabled.

If the bi l l passes we hope  that the C o m m i t t e e  and the 
b i l l ’s spon so rs  wi l l make a strong e f f o r t  to assure the w i d e s t  
p o s s i b l e  pub li c d i s s e m i n a t i o n  of its p r o vi si o ns  in o r d e r  to 
i nform former v i c t i ms  of this enhan ce d legal remedy.

m w
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DOMESTIC VIOLENCE
A N D

S E X U A L  A S S A U L T
130 Seward, No. 301 Juneau, A laska 99801 (907) 586-3650

A lii lu  W jm en  t ftnource Center (A1VHO; Arctic W jm en m Crttlt (AWICl 
Ber in f it* Womens C roup (8SWC), tm m ona l W jm en't Shelter, 

Kodiak Wtomerfj Rnource I  Cma Center (KWRCCl. 
htanhlaq Regional Women’t Cm it Program: M IN. Inc 

Sate A Fea rfree  (  mnronment ISA! f  I, S I Lint Agamit Family Violence ISAFV),
Southwestern A liik j Council for the 

Pretention o l Child Seiual A&ault (5WAI.KSA), 
Soulh (Vnmujlj Wome rt» Services tSPWSI. 

Standing Together Against Rape (STAR), Fundra WomerfV Coalition (TWCI 
VjII«v Women* Resource Center (VWRC) 

Women mCrnnCounteling A Au unce (W1CCA), 
Women in Sale Home* (WISHI VStomen i Resource & Cmn Center (WRCCl

H’ 238

THE  ALASKA NETWOR K ON DO ME STIC V I O L E N C E  AND S E XU AL  ASSA UL T 
S U P P O R T S  HO USE B I L L  238, WHICH A L L O W S  S U R V I V O R S  OF  CHILD SE XUAL 
A BU S E TO BRING C I V I L  SUIT AGAINST THE PERPETRATOR .

IT IS NOT U N C O M M O N  FOR VI CT IM S OF C HI L D S E X UA L  A B U S E  TO RE PRESS 
M E M O R I E S  OF THE ABUSE. IN A C L I N I C A L  S T U D Y  C O N D U C T E D  RE C E NT LY  IN
MA SSACHU SE TT S, 64% OF THE PATIENTS DID NOT H A V E  FULL RE CALL OF THEIR 
S E X U A L  ABUSE AN D  28% REPORTED S E V E R E  M F M O R Y  REPRESSION. IT IS 
I M P O R T A N T  TO NOTE, HOWEVER, THAT IN THE S A M E  S T UD Y M O S T  PATI EN TS  WHO 
R E C O V E R E D  ME MO R IE S WERE ABLE TO VER IF Y T H O S E  ME M OR IE S  THROUGH THE 
R E C O L L E C T I O N S  OF  FAMILY MEMBERS, DIARIES, OR O T H E R  MEANS  OF 
VE RIFICATION.

BY CHANGIN G THE ST ATUTE OF L I M I T A T I O N S  THE L E G I S L A T U R E  WI L L BE 
H E L P I N G  TO INC R EA S E THE CH ANCES THAT A B U S E R S  WILL H A V E  TO PAY FOR 
TH E D A M A G E  C A US E D TO THEIR FOR ME R VICTIM. THIS D A M A G E  IS USUALLY 
EXTENS IVE. A C A N A D I A N  RESEARCH TEAM FOUND THAT 92 .9 % OF CHILDREN 
IN THEIR STUDY W H O  AT TE MPTED SUIC I D E B E FO RE  THE AGE OF  THIRTEEN  WERE 
V I C T I M S  OF CH ILD SEXU AL ABUSE. P ROBL EM S FOR VICTI MS  CAN CONT IN UE  
T H R O U G H O U T  TH EIR LIVES AND R E Q U I R E  M E D I C A L  A N D  P S Y C H O L O G I C A L  
TREATMENT. THAT C O S T  SHOULD BE PAID BY THE ABUSER, N OT  THE VICTIM.



T e s t i m o n y  re H B  238, r e l a t i n g  to legal r i g h t s  for s u r v i v o r s  of 

c h i l d h o o d  s ex u a l  abuse.

S u b m i t t e d  by: Elaine S c hr o e d e r ,  Ph.D.

1706 W i l l o w  

J uneau, A l a s k a  

586-6879

I a m  h e r e  to s u p p o r t  H o u s e  Bill  238 w h i c h  w o u l d  a l l o w  s u r v i v o r s  of 

c h i l d h o o d  s e xu a l  abuse a m o r e  a p p r o p r i a t e  a m o u n t  o f  time to s e e k  

l e g a l  redress. The v e r y  n a t u r e  o f  the i m p a c t  o f  c h i l d  s e x u a l  a b u s e  

m e a n s  c h a t  m o s t  v i c t i m s  h a v e  n e i t h e r  full r e c a l l  o f  the a b u s i v e  

e v e n t s  n o r  f u l l y  u n d e r s t a n d  tha t the p a i n f u l  s y m p t o m s  t h e y  

e x p e r i e n c e  are c a u s e d  b y  the e a r l i e r  abuse.

I a m  p a r t i c u l a r l y  i n t e r e s t e d  in this issue b e c a u s e  I h a v e  w o r k e d  as 

a p s y c h o t h e r a p i s t  a n d  as a r e s e a r c h e r  w i t h  h u n d r e d s  o f  a d u l t  a n d  

c h i l d  s u r v i v o r s  o f  c h i l d h o o d  s e x u a l  abuse.

Let m e  in t r o d u c e  myself. I a m  a p s y c h o t h e r a p i s t  in p r i v a t e  

pra c t i c e;  my  s p e c i a l t y  is w o r k i n g  w i t h  the v i c t i m s  o f  s e x u a l  abuse, 

an d  t h e i r  families. I h a v e  p e r f o r m e d  s u b s t a n t i a l  r e s e a r c h  o n  the 

s u b j e c t  o f  h i g h - r i s k  a d o l e s c e n t  girls, 80% o f  w h o m  h a v e  a h i s t o r y  

of s e x u a l  abu^e.

M y  t e s t i m o n y  w i l l  ad d r e s s  t hree issues: (1) h o w  total o r  p a r t i a l  

r e p r e s s i o n  (or amnesia) o f  p a i n f u l  m e m o r i e s  o f  c h i l d h o o d  s e x u a l  

a b u s e  occurs; (2) h o w  s u r v i v o r s  u s u a l l y  do n o t  f u l l y u n d e r s t a n d  

u n t i l  l a t e r  the r e l a t i o n s h i p  b e t w e e n  the s ex u a l  a b u s e  t hey 

e x p e r i e n c e d  as a c h i l d  a n d  the p s y c h o l o g i c a l  p r o b l e m s  t h e y  

e x p e r i e n c e  as adults; (3) s u p p o r t  for che on e  y e a r  e x t e n s i o n  o f  the 

s t a t u t e  o f  limitations.

R E P R E S S I O N ;  It has lon g  b e e n  u n d e r s t o o d  t hat p e o p l e  r e p r e s s  

p a i n f u l  a n d  t r a u m a t i c  m e m c r i e s.  W h e n  we c a n n o t  cop e  w i t h  e v e n t s  or 

e x p e r i e n c e s  wh c h  are e x c e e d i n g l y  p a i n f u l  or u n a c c e p t a b l e ,  we m a y  

"f o rget" them as a w a y  to c o p e  w i t h  an u n b e a r a b l e  e x p e r i e n c e .  

C h i l d r e n  a n d  a d u l t  v i c t i m s  o f  w a r  a t r o c i t i e s  a n d  n a t u r a l  d i s a s t e r s  

are k n o w n  to e x p e r i e n c e  a m n e s i a  a b o u t  these events. T h e  s t a n d a r d  

m e n t a l  h e a l t h  diag n o si s ,  as d e f i n e d  b y  the DSM III (the d i a g n o s t i c  

s y s t e m  for all m en t a l  h e a l t h  c l i n i c i a n s )  f o r  p e o p l e  w h o  h a v e  

s u f f e r e d  c h i l d h o o d  sexual a b u s e  is c a l l e d  "Post T r a u m a t i c  S t r e s s  

D i s o r d e r . "  T h e  d e f i n i t i o n  o f  this d i a g n o s i s  i n c l u d e s  the 

f ollowing:

"the d e v e l o p m e n t  of c h a r a c t e r i s t i c  s y m p t o m s  f o l l o w i n g  

a p s y c h o l o g i c a l l y  d i s t r e s s i n g  e v e n t  that is o u t s i d e  

che range o f  u suaL h u m a n  e x p e ri e n c e .  . . T h e  s t r e s s o r  

p r o d u c i n g  this s y n d r o m e  w o u l d  b e  m a r k e d l y  d i s t r e s s i n g  

to a l m o s t  an y o n e an d is u s u a l l y  e x p e r i e n c e d  wi ^ h  i n t e ns e  

fear, t e r r o r  an d h e l p l e s s n e s s .  . , T h e  p e r s o n  c o m m o n l y
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m a k e s  d e l i b e r a t e  ef f o r t s  to a v o i d  t h o u g h t s  or f e e lings 

a b o u t  the t r a u m a t i c  e v e n t  a n d  a b o u t  a c t i v i t i e s  or 

s i t u a t i o n s  tha t  a r o u s e  r e c o l l e c t i o n s  of  it. T h i s  a v o i d a n c e  

o f  r e m i n d e r s  o f  the t r a u m a  m a y  i n c l u d e  p s y c h o g e n i c  

a m n e s i a  o f  a n  i m p o r t a n t  a s p e c t  o f  the t r a u m a t i c  event."

M a n y  o f  m y  clients, w h i l e  t h e y  m a y  r e m e m b e r  some o f  the a b u s i v e  

events, h a v e  a v o i d e d  t a l k i n g  or c o n s c i o u s l y  t h i n k i n g  a bo u t  t h e m  for 

yea rs .  W h e n  i n  therapy, t h e y  o f t e n  b e g i n  to r e c a l l  m o r e  m e m o r i e s  

o f  the a b u s e  as th e y  loo k  b a c k  o n  t he i r  chil d h o od .  In fact, I h a v e  

h a d  c l i e n t s  e n t e r  t h e r a p y  b e c a u s e  t h e y  s a y  a T V  p r o g r a m  a b o u t  

i n c e s t  h a d  t r i g g e r e d  a f l o o d  of m e m o r i e s .  The D S M  III I q u o t e d  

e a r l i e r  states:

" s y m p t o m s  c h a r a c t e r i s t i c  o f  p o s t - t r a u m a t i c  s t r e s s  s y n d r o m e  

. . . are o f t e n  i n t e n s i f i e d  or p r e c i p i t a t e d  w h e n  the 

p e r s o n  is e x p o s e d  to a c t i v i t i e s  t h a t  r e s e m b l e  or s y m b o l i z e  

the o r i g i n a l  trauma. . ."

U N D E R S T A N D I N G :  M y  s e c o n d  p o i n t  c o n c e r n s  survivors' a b i l i t y  to

c o n n e c t  the c h i l d h o o d  t r a u m a  w i t h  the a d u l t  symptoms. S u r v i v o r s  

o f t e n  t r y  to m i n i m i z e  the i m p a c t  o f  the a b u s e  so that the y  do n o t  

u p s e t  the f a m i l y  system. If a s u r v i v o r  fully a c k n o w l e d g e s  the 

i m p a c t  o f  the a b u s e  o n  h e r  life, she w i l l  b e  f l o o d e d  w i t h  f e e l i n g s  

of a n g e r  towards the abuser, o f t e n  h e r  fa th e r  o r  a relative. 

F r e q u e n t l y ,  s u r v i v o r s  e n t e r  t h e r a p y  s t a t i n g  that th e i r  p r o b l e m  is 

d e p r e s s i o n  or anxie ty ,  or a n  e a t i n g  d i s o r d e r ,  or s u i c i d a l  thoughts. 

If t h e y  do r e m e m b e r  the abuse, the y  m a y  b e  r e l u c t a n t  to b r i n g  it up 

in t h e r a p y  b e c a u s e  the y  do n o t  w a n t  to s t i r  up p a i n f u l  m e m o r i e s ,  or 

b e c a u s e  t h e y  are ashamed, o r  b e c a u s e  t h e y  b l a m e  themselves. T w o  o f  

the t h e r a p e u t i c  t asks in w o r k i n g  w i t h  i n c e s t  s u r v i v o r s  is to h e l p  

t h e m  r e c a l l  the m e m o r i e s  a n d  to u n d e r s t a n d  the im p a c t  the s e x u a l  

a b u s e  h a s  h a d  o n  t h e i r  lives. So, o n l y  a f t e r  an a d u l t  s u r v i v o r  has 

e n t e r e d  t h e r a p y  (which is u s u a l l y  p a s t  the age o f  30) can she o r  he 

hav e a n y  m e a n i n g f u l  u n d e r s t a n d i n g  o f  t h e i r  injuries.

Some o f  the a b u s e - r e l a t e d  i nj u r i e s  a r e  v i s i b l e  o n l y  d u r i n g  

a d u l t h o o d .  A g a i n  q u o t i n g  the DMS III: " s y m p t o m s  m a y  d e v e l o p  a f t e r  

a l a t e n c y  p e r i o d  o f  mo n t h s  o r  y e a r s  f o l l o w i n g  the trauma." So the 

s u r v i v o r  m a y  n o t  e x p e r i e n c e  s o m e  of the h a r m  u ntil y e a r s  a f t e r  the 

trauma. " D i s c o v e r y"  or r e c a l l  o f  c h i l d h o o d  sexual a buse m a y  o c c u r  

w e l l  i n t o  adulth o o d .  A n d  u n d e r s t a n d i n g  o f  h a r m  or injury m a y  o c c u r  

e v e n  later. A  v i c t i m  ca nn o t  b r i n g  a s u i t  u n t i l  this time.

S T A T U T E  O F  L I M I T AT I O N S :  M y  final p o i n t  r e l a t e s  to e x t e n d i n g  the

s t a t u t e  o f  l i m i t a t i o n s  one a d d i t i o n a l  y e a r  to a l l o w  mor e  time for 

the s u r v i v o r  to h eal or to r e c o v e r  f r o m  the a b u s e  b e f o r e  h e / s h e  

seeks legal remedy. Seve ra l  y e a r s  in t h e r a p y  m a y  be n e c e s s a r y  

b e f o r e  a s u r v i v o r  h as  the n e c e s s a r y  s t a m i n a  and e m o t i o n a l  s t a b i l i t y  

to w i t h s t a n d  tho s t r e s s  w h i c h  a c i vi l  s u i t  will create. T h o u g h  the 

logaL p r o c e s s  is stressful, it c a n  a l s o  be t h e r a p e u t i c  in that it 

r e d r e s s e s  a wrong, is s o c i a l l y  s u p p o r t i v e  ■'»f the s u r v i v o r  and, 

h o p e f u l l y ,  will cu r t a i l  the i n c i d e n c e  of this crime.
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M E M O R A N D U M  A p r i l  19, 1989

SUBJECT: Draft CSHB 238 (Judiciary)

TO: R e p r e s e n t a t i v e  P et e r Goll, Co - C ha i r
House J u d i c i a r y  C o m m i t t e e  /

FROM: Jack Ch e no w e t h
L e g i s l a t i v e  Coun,

The changes yo u r e q u e s te d  are i n c o r p o r a t e d  in the draft that 
a c comp an ie s this memo.

As it has c ombin ed  H o u s e  Bills 121 and 238, the c o mmitt ee  
sub stitute  m a k es  am end m en t s an d  a dd i t i o n s  to the civil and 
criminal law that g e n e r a l l y  r e l a t e  to the theme o f  sexual 
as sault and sexual abuse. It is, I think, a r g u a bl e  that the 
comm ittee's additi on  of "m en ta l di sa bi li t y"  to the list of 
d is ab ilities that toll o p e r a t i o n  of the statute of 
li mi t a ti o ns -- t he  initial a m e n d m e n t  m a d e  tc AS 0 9. 1 0. 14 0 by 
bil l section 2--falls outside the " s i n g l e - s u b j e c t  rule" of  
ar ti cl e II, section 13. The ch ange is pe rhaps defen si b le  
insofar as the bill m ak es  ot h er  changes in current 
limitations statutes, al t ho u g h  those changes a f f e c t  the 
filing of civil ac tions based on  sexual assault. I note, 
also, the comment of A s s i s t a n t  A t t o r n e y  General Bill M e l l o w  
to the effect that the a d di t i o n  is p r o b a b l y  more technical 
than substa nt iv e insofar  as it "[serves] to h a r m o n i z e  
le gi slative intent and j u d i c i a l  c o n s t r u c t i o n  of the 
st atute." L e tt e r of A s s i s t a n t  A t t o r n e y  General Bill M e l l o w  
of A pr il  18, 1989, to R e p r e s e n t a t i v e  F r a n  Ulmer, p r i n ci p al  
sponsor of the legislation.

On page 3, in what is to b e co m e AS  09 . 55 . 65 0  p r o p o s e d  by 
bill section 4, all the place s wh e re  this ve rs i on  n ow  uses 
the term "minor" shou ld be r e v is e d to r e a d  "c hi ld . " "Minor" 
should not be used to a c c o m p l i s h  di ff e re n t ends. A  m i n o r  is 
one who, by ge neral definition, is u n d e r  18. The c om mi ttee 
n o w  proposes to make that term do som et h in g  else (i.e. 
d isting ui sh  b ased on age 16), w h e n  wh a t it s h ou ld  do is use 
a diffe re nt  term, "child ,"  a l t o g e t h e r  in order to
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di st i n g u i s h  based on the re f erence to age 16. In the final, 
I p r o po s e to mak e the change(s) unl es s you indicate 
o t h e r w i s e .

JBC rk b
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I I o f s e  o f  R e p r e s e n t a t iv e s

M E M O R A N D U M

A p r i l  3. 1989

TO: Rep. P e t e r  Goll, C o - C h a i r  

Rep. M a x  G r u e n b e r g ,  C o - C h a i r  

Uou! ic i a r y  C o m m i t t e e

RE:

FROM:

HB 4 . e l a t i n g  to a d u l t  v i c t i m s  of c h i l d h o o d  sexual

a b u s e

R e p , *tjl m e r

T h o  p u r p o s e  o f  this b i l l  is to e x t e n d  the p e r i o d  of time that a 

v i c t i m  o f  c h i l d  s e x u a l  a b u s e  c a n  r e c o v e r  d a m a g e s  for i n ju r i e s 

s u s t a i n e d  us a r e s u l t  of that  abuse. T he  p r o p o s e d  bil l  e x t e n d s  the 

s t a t u t e  of  l i m i t a t i o n s  f r o m  2 y e a r s to 3 y e a r s  in c a se s  r e l a t i n g  to 

r e c o v e r y  o f  d a m a g e s  a g a i n s t  the p e r p e t r a t o r  o f  an act(s) o f  se x u a l 

ab u se .  In a d d i t i o n ,  this l e g i s l a t i o n  w i l l  a p p l y  the d i s c o v e r y  rule 

to c i v i l  a c t i o n s  b a s e d  o n  i n t e n ti o n a l  t orts b r o u g h t  b y  a d u l t 

s u r v i v o r s  of c h i l d h o o d  s e x u a l  a b u s e  s e e k i n g  r e c o v e r y  of d a m a g e s  for 

i n j u r i e s  s u f f e r e d  as a r e s u l t  of that abuse. T h e  d i s c o v e r y  rul e  is 

n j u d i c i a l l y  f a s h i o n e d  r e s p o n s e  to s i t u a t i o n s  in w h i c h  the 

t r a d i t i o n a l  s t a t u t e  of ’imitations, w h i c h  b e g i n s  to run as o f  the 

d a t e  o f  the w r o n g f u l  act o r  o m i s s i o n  that is the b a s i s  for the 

p l a i n t i f f ' s  claim. Is u n w o r k a b l e  b e c a u s e  i n j u r e d  p l a i n t i f f s  d o  not 

know, o r  c a n n o t  be e x p e c t e d  toknow, o f  t h e i r  i nj u r i e s  u n t i l  a f t e r  

the l i m i t a t i o n s  p e r i o d  h as  expired. T h e  u i s c o v e r y  rule p r o v i d e s  

that the s t a t u t e  o f  li m i t a t i o n s  d o e s  not b e g i n  to r un  u n t i l  the 

p l a i n t i f f  d i s c o v e r s  b o t h  the injury a n d  its cause.

A  s u r v i v o r  o f  c h i l d h o o d  sexual a b u s e  o f t e n  lacks the m e a n s  or 

a b i l i t y  to a s c e r t a i n  hi s  or h e r  i n j uries an d  t h e i r  c a u s e  w i t h i n  the 

t r a d i t i o n a l  l i m i t a t i o n s  perio d .  M a n y  v i c t i m s  o f  c h i l d h o o d  s e x u a l  

a b u s e  h o v e  r e p r e s s e d  all m e m o r y  of the a b u s e  for y e a r s  or, if they 

d o  r e m e m b e r  the abuso, the y m i n i m i z e  or d e n y  its e f f e c t s  to the 

e x t e n t  chat t h e y  do not c o n n e c t  the a bu s e  w i t h  later injuries. 

G e n e r a l l y ,  it is o n l v  w h e n  a n  a d u l t  s u r v i v o r  of c h i l d h o o d  sexual 

a b u s e  e n t e r s  t h e r a p y  that a n y  m e a n i n g f u l  u n d e r s t a n d i n g  o f  h i s  ot­

he r  i n j u r i e s  c a n  be devel o pe d .  T h i s  l e g i s l a t i o n  will p r o v i d e  

c h i l d h o o d  sexual a b u s e  s u r v i v o r s  w i t h  a n  oppoi u n i t y  to b r i n g  civil 

a c t i o n s  to r e c o v e r  d a m a g e s  for injuries r e s u l t i n g  fro m  the ab u s e.

D l S U M - i B  >1 l i  It *. It 1
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C ivil s u i t s  p r o v i d e  f i n an c i a l  c o m p e n s a t i o n  to v i c t i m s  a n d  c a n  h e l p  

d e t e r  u n a c c e p t a b l e  beh a vi o r .  No p u b l i c  b e n e f i t  s u p p o r t s  a rul e 

that s h i e l d s  c h i l d h o o d  s e x u a l  a b u s e r s  fro m  the c o n s e q u e n c e s  of 

their condu ct .  T h e  hope is that this l e g i s l a t i o n ,  in a d d i t i o n  to 

p r o v i d i n g  c h i l d h o o d  sexual a b u s e  s u r v i v o r s  w i t h  a n  o p p o r t u n i t y  to 

s e e k  c i v i l  redress, wil l h a v e  a c h i l l i n g  e f f e c t  on p o t e n t i a l  

a b u s er s .  L e g i s l a t i v e  a c t i o n  is e s s e n t i a l  if the d i s c o v e r y  rule is 

to b e  a p p l i e d  to c h i l d h o o d  s e x u a l  a b u s e  cases.

A t t a c h e d  y o u  v i l l  f i n d  a d d i t i o n a l  m a t e r i a l  d e s c r i b i n g  the e x t e n t  

a n d  n a t u r e  of the p r o b l e m s  a s s o c i a t e d  w i t h  c h i l d h o o d  s e x u a l  a b u s e  

as it p e r t a i n s  to this legi sl a t i o n .

FU/dl
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I

1 IN THE HOUSE BY ULMER, G O L L  AN D  COLLINS

2 H OUSE BI L L  NO. 238

3 IN THE L E G I S L A T U R E  OF THE S TA T E  OF A L A S K A

4 S I X T E E N T H  L E G I S LA T U R E  - F IRST SESSION

5 A BILL

6 For an Act entitled: "An Act e x t e n di n g  to three years the statute of

7 limitations for civil actions brought by v i c t i m s  of

8 sexual abuse, and r e l ating to causes of a c t i o n

9 b r o u g h t  by adult victims b ased on injury s u f fered as

10 a result of sexual abuse during chi l d h o o d  and the

11 s t a t u t e  of limitations ap plicable to those causes of

12 action; and p r o v i d i n g  for an eff e c t i v e  date."

13 BE IT ENACTED BY THE L E G I S L A T U R E  OF THE STATE OF ALASKA:

14 *  Section 1. AS 0 9 . 1 0 . 0 6 0  is a m e n d e d  by ad d in g  a n e w  s u b s e c ti o n  to

15 read:

16 (c) A person w h o  was the v i c t i m  of sexual abuse may not m a i n t a i n

17 an action for r e c overy of damag e s  against the p e r p e t r a t o r  of the act

18 or acts of sexual a b u s e  based on the perpetr a t o r ' s  intent i o n al  conduct

19 for an injury or c o n d i t i o n  suffered as a result of the sexual a buse

20 unless commenced w i t h i n  three years. In this subsection, "sexual

21 abuse" m eans an act c ommitted by the def en d a n t  against the p l a i n t i f f

22 m a i n t a i n i n g  the cause of action if the defend a n t ' s  conduct w o u l d  have

23 violated the p r ov i s i o n s  of AS 11.41.410 - 11.41.440 or 1 1.41.450 -

24 11.41.455 at Che time it was committed.

25 * Sec. 2. AS 0 9 . 1 0 . 1 4 0  is amended to read:

26 Sec. 09.10.140. D I S A B I L I T IE S  OF M I N O R I T Y  AND INCOMPETENCY. If a

27 person entitled to b r i n g  an a c t i o n  m e n t i o n e d  in this chapter is at the

28 time the cause of a c t i o n  accrues either (1) u nder the age of majority,

29 or (2) incompctont by reason of mental illness, the tii e of ihe
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d i s a b i l i t y  is not a part of the time limited for the c o m m e n c e m en t  of 

the action. Except as p r o v i d e d  in (b) of this section, the [THE] 

p e r i o d  within w h i c h  the a c t i o n  may be brought is not exten d ed  in any 

case longer than two years a f t e r  the disab i l i ty  ceases.

* Sec. 3. AS 0 9 . 1 0 . 1 4 0  is a m e n d e d  by a d d i n g  a new s u bsection to read:

(b) An a c t i o n  based on a claim of sexual abuse under AS 09.55.- 

650 m a y  be brought more t ha n  three years after the p l a i n t i f f  reaches 

the age of ma j o r i t y  if it is brought unde.- the f o llowing c i r c u m­

stances :

(1) if the claim asserts that the d e f endant c o m m i t t e d  one 

act of sexual abuse on the plaintiff, the p l a i n t i ff  shall c o m m e n c e  the 

a c t i o n  within three years a f t e r  the p l a i n t i f f  d i s c o v e r e d  or throu g h 

use of reasonable d iligence should have d i s c o v e re d  that the act caused 

the injury or condition;

(2) if the c laim asserts that the def e n d a n t c o m m i t t e d  more 

t han one act of sexual a b u s e  on the plaintiff, the pl a i n t i f f  shall 

c o m mence the a c t i o n  w i t h i n  three years a f t e r the p l a i n t i ff  d i s c o v e r e d  

or thro u g h  use of reasonable dili g e n c e  should have d i s c o v e r e d  the 

effect of the injury or c o n d i t i o n  a t t r i b u t a b l e  to the series o f  acts; 

a c l a i m  based on an as s e r t i o n  of more  t han one act of sexual a buse is 

not limited to plaintiff's first d i s co v e r y  of the rel a ti o n s h i p  b e t w e e n 

any one of those acts and the injury or condition, but may be b a s e d  on 

p laintiff's d iscovery or imputed d i s c o v e r y  of the full k n o w l e d g e  of 

the effect of the series of acts.

* See. 4. AS 09.55 is amen d e d  by adding a new sect i o n  to read:

A R T I C L E  8. A C T I O N S  BY A V I C T I M  B A S E D  ON 

SEX UA L  A B U S E  AS A CHILD.

Sec. 09.55.650. C L A I M  B ASED ON S E X U A L  ABUSE AS A  CHILD. (a) A 

p e r s o n  who, as a minor, wa s  the v i c t i m  of sexual abuse to a m i n o r  may
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1 m a i n t a i n  an action for recovery of damages against the pe r p e t r a t o r  of

2 the act or acts of sexual abuse to a m i n o r  b a s e d on the perpetrator's

3 intentional conduct for an injury or c o ndition suffered as a result of

4 the sexual abuse.

5 (b) If the defendant committed more than one act of sexual abuse

6 to a m in o r  on the plaintiff, the plaintiff is not required to prove

7 w h i c h  specific act caused the injury.

8 (c) In this section,

9 (1) "minor" m eans a p e r s o n  u nder 18 years of age;

10 (2, "sexual abuse to a minor" means an act c o mmitted by the

11 defendant against the pl aintiff ma i n t a i n i n g  the cause of action if the

12 defendant's conduct w o u l d  have v i o la t e d  the provi s i o n s  of AS 11.-

s  13 41.434 - 11.41.440 or 11.41.450 - 11.41.455, former AS 11.15.120,

14 11.15.134, or 11.15.160, or former A r 11.40.110 at the time it was

15 committed.

16 * Sec. 5. APPLICABILITY. Sections 2 - 4  of this Act apply to all

17 actions commenced on or after the effective date of this Act, regardless of

18 whe n  the cause of action may h ave arisen.

19 * Sec. 6. This Act takes effect immediately u n d e r  AS 01.10.070(c).

c
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FACT SHEET ON LEGISLATION 
APPLYING THE DISCOVERY RULE TO C IV IL  SU ITS 

BROUGHT BY ADULT SURVIVORS OF CHILDHOOD SEXUAL ABUSE

C h i l d h o o d  s e x u a l  abu se  i s  a p r o b l e m  o f  immense p r o p o r t i o n  i n  
t h e  U n i t e d  S t a t e s  t o d a y .  The Am e r i c an  P s y c h o l o g i c a l  A s s o c i a t i o n  
e s t im a t e s  t h a t  12 m i l l i o n  t o  15 m i l l i o n  women i n  t h e  U n i t e d  
S t a t e s  h ave  s u f f e r e d  i n c e s t u o u s  a b u s e ,  and t h a t  a b o u t  o n e - h a l f  o f  
t h e s e  c a s e s  i n v o l v e d  f a t h e r - d a u g h t e r  o r  s t e p f a t h e r - s t e p d a u g h t e r  
i n c e s t .  One e x p e r t ' s  s t u d y  e s t im a t e s  t h a t  o v e r  o n e - q u a r t e r  o f  
t h e  p o p u l a t i o n  o f  f e m a l e  c h i l d r e n  have  e x p e r i e n c e d  s e x u a l  abuse  
b e f o r e  t h e  age o f  1 4 ,  and w e l l  o v e r  o n e - t h i r d  h ave  had such  an 
e x p e r i e n c e  by  t h e  age o f  18 y e a r s .  D. R u s s e l l ,  I n c i d e n c e  and 
P r e v a l e n c e  o f  S e x u a l  Abuse o f  F em a le  C h i l d r e n , 7 C h i l d  Abuse & 
N e g l e c t  1 3 3 ,  145  ( 1 9 8 3 ) .  T r a d i t i o n a l l y ,  g i r l s  w e re  b e l i e v e d  t o  
be s e x u a l l y  abused  f a r  more  o f t e n  t h a n  b o y s .  R e c e n t l y ,  i t  has  
emerged  t h a t  b o y s  a r e  abused  much more f r e q u e n t l y  t h a n  p r e v i o u s l y  
b e l i e v e d .  E x p e r t s  e s t im a t e  t h a t  t h e  a v e r a g e  age o f  a v i c t i m  o f  
c h i l d h o o d  s e x u a l  abuse  i s  age 8 ;  v i c t i m s '  ages r a n g e  f r o m  b i r t h  
t o  age 1 6 .  M. K i r k p a t r i c k ,  e d . ,  Women's S e x u a l  E x p e r i e n c e  133 
( 1 9 8 2 ) .

I t  i s  e s t im a t e d  t h a t  anywhe re  f r o m  50% t o  90% o f  a l l  s e x u a l  
abu se  o f  c h i l d r e n  goes  u n r e p o r t e d .  A c e n t r a l  e l em e n t  o f  c h i l d ­
hood  s e x u a l  abu se  i s  s e c r e c y ;  c h i l d h o o d  s e x u a l  abu se  happens  
when t h e  c h i l d  i s  a l o n e  w i t h  t h e  a b u s e r ,  and th e  s e c r e c y  makes i t  
c l e a r  t o  t h e  c h i l d  t h a t  t h e  a c t i v i t y  i s  s om e th in g  bad and 
d a n g e r o u s .  The f a c t  t h a t  t h e  a b u s e r  i s  o f t e n  i n  a t r u s t i n g  and 
a p p a r e n t l y  l o v i n g  p o s i t i o n  o n l y  i n c r e a s e s  t h e  c h i l d ' s  h e l p l e s s ­
n e s s  and p o w e r l e s s n e s s .  The c h i l d  f a c e d  w i t h  c o n t i n u i n g  abuse  
somehow must a c h i e v e  a s e n s e  o f  c o n t r o l .  T h i s  " a cc om m oda t ion  
s ynd rome"  r e q u i r e s  an i n t e r n a l i z a t i o n  o f  t h e  c h i l d ’ s r a g e ,  f e a r ,  
c o n f u s i o n ,  and s a d n e s s .  T h i s  i n t e r n a l i z a t i o n  o f  a n g e r  and a n x i ­
e t y  i s  a s u r v i v a l  mechan ism t h a t  o f t e n  l e a d s  t o  s e l f - d e s t r u c t i v e  
and o t h e r  d e s t r u c t i v e  b e h a v i o r s .

I n  accommodat ing  t o  an i n t o l e r a b l e  s i t u a t i o n ,  a v i c t i m  o f  
c h i l d h o o d  s e x u a l  abuse  w i l l  o f t e n  r e p r e s s  t h e  abu se  f o r  many 
y e a r s .  As he o r  she becomes an a d u l t ,  a c h i l d h o o d  s e x u a l  abuse  
s u r v i v o r  w i l l  o f t e n  b e g in  t o  e x h i b i t  s i g n s  o f  t r a um a .  A d u l t  
s u r v i v o r s  o f  c h i l d h o o d  s e x u a l  abuse  a r e  more l i k e l y  t h an  t h e i r  
n o n - v i c t im i z e d  c o u n t e r p a r t s  t o  m a n i f e s t  d e p r e s s i o n ,  s e l f ­
d e s t r u c t i v e  b e h a v i o r ,  a n x i e t y ,  f e e l i n g s  o f  i s o l a t i o n  and s t i g m a ,  
p o o r  s e l f - e s r e e m ,  a t e n d en c y  t ow a rd  re i c t i m i z a t i o n ,  and s u b ­
s t a n c e  a b u s e .  G e n e r a l l y ,  i t  i s  o n l y  when an a d u l t  s u r v i v o r  o f  
c h i l d h o o d  s e x u a l  abuse  e n t e r s  t h e r a p y  t h a t  any m e a n i n g f u l  u n d e r ­
s t a n d i n g  o f  h i s  o r  h e r  i n j u r i e s  can  be d e v e l o p e d .



The c r i m i n a l  j u s t i c e  s y s t em  i s  l a r g e l y  i n a d e q u a t e  t o  a d d r e s s  
t h e  i s s u e  n f  c h i l d h o o d  s e x u a l  a b u s e .  The c r im e  i s  s e ld om  
r e p o r t e d #  and th e  p o s s i b i l i t y  o f  c o n v i c t i o n  r em o t e .  C o n s e ­
q u e n t l y ,  f o r  many s u r v i v o r s  o f  c h i l d h o o d  s e x u a l  a b u s e ,  c i v i l  
r e d r e s s  becomes t h e  o n l y  a v a i l a b l e  l e g a l  r emedy .  The most 
f o r m i d a b l e  p r o c e d u r a l  b a r  t o  such  s u i t s  i s  t h e  a p p l i c a t i o n  o f  
s t a t u t e s  o f  l i m i t a t i o n  t o  t r a d i t i o n a l  t o r t  c l a im s .  M. S a l t e n ,  
S t a t u t e s  o f  L i m i t a t i v .  i n  C i v i l  I n c e s t  S u i t s :  P r e s e r v i n g  th e
V i c t i m ' s  Remedy. 7 H a rv .  Women's L . J .  1 8 9 ,  1 90  ( 1 9 8 4 ) ;  se e  a l s o  
Comment, T o r t  Remed ies  f o r  I n c e s t u o u s  A bu s e . 13 G o ld en  Ga te  U. L .  
R e v .  6 0 9 ,  6 2 8 - 3 1  ( 1 9 8 3 ) .

T r a d i t i o n a l l y ,  s t a t u t e s  o f  l i m i t a t i o n  b e g i n  t o  r u n  as o f  t h e  
d a t e  o f  t h e  w r o n g f u l  a c t  o r  o m i s s i o n  wh ich  i s  t h e  b a s i s  o f  th e  
p l a i n t i f f ' s  c l a im .  I n  i n s t a n c e s  i n  wh ich  i n j u r e d  p l a i n t i f f s  may 
n o t  know o r  be e x p e c t e d  t o  know o f  t h e i r  i n j u r i e s  u n t i l  a f t e r  t h e  
s t a t u t e  o f  l i m i t a t i o n s  p e r i o d  has e x p i r e d ,  c o u r t s  h ave  f a s h i o n e d  
t h e  “ d e l a y e d  d i s c o v e r y "  e x c e p t i o n .  The d i s c o v e r y  r u l e  p r o v i d e s  
t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  d o e s  n o t  b e g i n  t o  ru n  u n t i l  t h e  
p l a i n t i f f  d i s c o v e r s  o r  t h r o u g h  th e  u s e  o f  r e a s o n a b l e  d i l i g e n c e  
s h o u l d  h a v e  d i s c o v e r e d  t h e  c a u se  o f  a c t i o n .

The d i s c o v e r y  r u l e  i s  p a r t i c u l a r l y  w e l l - s u i t e d  t o  c a s e s  
i n v o l v i n g  c h i l d h o o d  s e x u a l  a b u s e .  I n d e e d ,  t h e  S u rg e on  G e n e r a l ' s  
N o r t hw e s t  C o n f e r e n c e  on I n t e r p e r s o n a l  V i o l e n c e  s p e c i f i c a l l y  
recommended a p p l i c a t i o n  o f  t h e  d i s c o v e r y  r u l e  t o  c h i l d h o o d  s e x u a l  
abuse  c a s e s .  C o n f e r e n c e  R ecom m enda t ion s ,  d a t e d  Sep tem be r  2 3 - 2 6 ,  
1 9 8 7 .  The W a sh ing to n  Supreme C o u r t ,  i n  a 5 - 4  d i c i s i o n ,  r e c e n t l y  
h e l d  t h a t  t h e  d i s c o v e r y  r u l e  doe s  n o t  a p p l y  t o  c i v i l  s u i t s  
b r o u g h t  b y  s u r v i v o r s  o f  c h i l d h o o d  s e x u a l  a b u s e .  T v son  v .  T v s o n . 
107  Wn.2d 7 2 ,  7 27  P . 2d 226 ( 1 9 8 6 ) .  L e g i s l a t i v e  a c t i o n  i s  
t h e r e f o r e  im p e r a t i v e .

A p p l i c a t i o n  o f  t h e  d i s c o v e r y  r u l e  w ou ld  mean t h a t  t h e  s t a t u t e  
o f  l i m i t a t i o n s  f o r  a d u l t  s u r v i v o r s  o f  c h i l d h o o d  s e x u a l  abuse  
w ou ld  n o t  b e g in  t o  run  u n t i l  t h e  p l a i n t i f f ' s  i n j u r i e s  and th e  
f a c t  t h a t  t h e y  were  cau sed  by th e  abu se  a r e  d i s c o v e r e d  o r  s h o u ld  
h ave  been d i s c o v e r e d  by t h e  p l a i n t i f f .  No p u b l i c  b e n e f i t  s u p ­
p o r t s  a r u l e  t h a t  s h i e l d s  c h i l d h o o d  s e x u a l  a b u s e r s  f r o m  the  
c o n s e q u en c e s  o f  t h e i r  c o n d u c t .  See Comment, A d u l t  I n c e s t  
S.UHy ivo rs_  and t h e  S t a t u t e  o f  L i m i t a t i o n s ;  The J e l a v e d  D i s c o v e r y  
R u l e  and L ong -Te rm  Damages . 25 S an ta  C l a r a  L .  R ev .  1 9 1 ,  2 1 7 - 1 8  
( 1 9 8 5 ) .  The hope i s  t h a t  t h i s  l e g i s l a t i o n ,  a l o n g  w i t h  p r o v i d i n g  
v i c t im s  o f  c h i l d h o o d  s e x u a l  abuse  w i t h  a remedy ,  w i l l  have  a 
c h i l l i n g  e f f e c t  on p o t e n t i a l  a b u s e r s .

6133U



SUMMARY OF TESTIMONY 
S h i r l e y  F e ldm an -Sum m e rs , P h .D .

P s y c h o l o g i s t

am h e r e  t o  s u p p o r t  a b i l l  wh ich  e x t e n d s  th e  d i s c o v e r y  r u l e  
es i n v o l v i n g  c h i l d h o o d  s e x u a l  a b u s e .  I  t a k e  t h a t  p o s i t i o n  
e a s u b s t a n t i a l  number o f  c h i l d h o o d  v i c t im s  o f  s e x u a l  abuse  
s t h e i r  r e c o l l e c t i o n  o f  what h appened  u n t i l  a f t e r  t h e y  r e a c h  

Even when t h e y  a r e  abl-e t o  r e c a l l  what h app en ed ,  chey a r e  
a n a b l e  t o  r e c o g n i z e  th e  l i n k  be tw een  t h e  abuse  t h a t  o c c u r r e d  
Lr c h i l d h o o d  and t h e i r  p r e s e n t  p r o b l e m s .  The r e c o g n i t i o n  o f
l i n k  f r e q u e n t l y  r e q u i r e s  p r o f e s s i o n a l  h e l p .  I n  s u p p o r t  o f

> s i t i o n ,  I  want t o  make t h r e e  p o i n t s .

F i r s t ,  i t  has  l o n g  been u n d e r s t o o d  t h a t  p e o p l e  r e p r e s s  
. m em o r ie s .  T h i s  i s  a p r o c e s s  t h a t  a f f e c t s  us  a l l  —  
ng t h o s e  o f  us i n  t h i s  ro om .  When we c a n n o t  cope  w i t h  
and memo r ie s  b e c a u s e ‘ t h e y  a r e  t o o  p a i n f u l ,  we " f o r g e t "
. e . ,  we a r e  n o t  c o n s c i o u s l y  awa re  o f  them . R e p r e s s i o n  
us t o  cope  w i t h  t h e  p a i n f u l  e x p e r i e n c e s .  T hu s ,  i t  i s  n o t  

i n g  t h a t  a s u b s t a n t i a l  number o f  p e o p l e  who h ave  been 
o f  c h i l d h o o d  s e x u a l  abuse  r e p r e s s  t h o s e  e v e n t s .  R e c e n t  

a l  e v i d e n c e  p u b l i s h e d  i n  1 9 8 7  s u g g e s t s  t h a t  a p p r o x im a t e l y  
a d u l t  women who were  s e x u a l l y  abu sed  as  c h i l d r e n  had 
>d the  abuse  and had  no r e c o l l e c t i o n  o f  th e  m o l e s t a t i o n ,  
s u i t ,  t h o s e  25% a r e  s e v e r e l y  hampered  by a r u l e  t h a t
: them t o  b r i n g  a l a w s u i t  t h r e e  y e a r s  a f t e r  age 18 —
th e y  remember what happened t o  them o r  n o t .



2 .  My se cond  p o i n t  i s  t h i s :  Even i f  a v i c t im  remembers  some 
o r  a l l  o f  t h e  a b u s e ,  we s h o u l d  n o t  assume t h a t  she  w i l l  
a u t o m a t i c a l l y  s ee  t h e  l i n k  b e tw een  abu se  t h a t  may have  o c c u r r e d  10 
o r  15  y e a r s  ago and t h e  p s y c h o l o g i c a l  p r o b lem s  f r om  wh ich  she i s  
s u f f e r i n g  t o d a y .  T h e r e  a r e  two r e a s o n s  f o r  s a y i n g  t h a t .  F i r s t ,  
we have e v i d e n c e  t h a t  some o f  t h e  p r o b lem s  may n o t  emerge u n t i l  
w e l l  i n t o  a d u l t h o o d ,  e . g . ,  p r o b l e m s  w i t h  s e x u a l  f u n c t i o n i n g  i n  an 
a d u l t  r e l a t i o n s h i p .  S ec ond ,  i t  i s  u n r e a l i s t i c  t o  assume t h a t  even  
when an i n c e s t  s u r v i v o r  b e g i n s  t o  e x p e r i e n c e  t h o s e  p r o b l e m s  as  an 
a d u l t  she w i l l  r e c o g n i z e  t h e  l i n k  be tween  h e r  c u r r e n t  a d u l t  
p r o b l em s  and a c h i l d h o o d  e x p e r i e n c e  —  e s p e c i a l l y  w i t h o u t  
p r o f e s s i o n a l  a s s i s t a n c e .  I t  i s  t h e  d i s c o v e r y  o f  t h a t  l i n k  wh ich  
c o n s t i t u t e s  t h e  h e a r t  o f  mos t  p s y c h o t h e r a p y .

3 .  F i n a l l y ,  i t  may be t em p t i n g  . to  d i s b e l i e v e  t h e  r e p o r t  o f  
someone who a t  age 28 o r  30 o r  40 s a y s  f o r  th e  f i r s t  t im e  t h a t  she  
o r  he now remembers  b e i n g  a b u s e d  as a- c h i l d .  I t  may be t em p t i n g
t o  s a y  t h a t  su ch  a p e r s o n  w i l l  be v e r y  u n l i k e l y  t o  have  any

»
e v i d e n c e  t o  s u p p o r t  t h a t  r e c o l l e c t i o n .  However ,  we s h o u l d  r e s i s t  
b o t h  o f  t h e s e  t e m p t a t i o n s .  C l i n i c a l  e x p e r i e n c e  and e m p i r i c a l  
e v i d e n c e  has  d e m o n s t r a t e d  t h a t  a s u b s t a n t i a l  number o f  women, who 
r e c a l l  c h i l d h o o d  abuse  a f t e r  h a v i n g  r e p r e s s e d  i t ,  a r e  i n  f a c t  a b l e  
t o  p r o d u c e  c o r r o b o r a t i n g  e v i d e n c e .  I n  th e  1 9 87  p u b l i c a t i o n  by 
Herman and S ch a t z ow  t h a t  i s  r e f e r r e d  t o  i n  th e  memorandum t o  
s u p p o r t  t h i s  l e g i s l a t i o n ,  t h e  i n v e s t i g a t o r s  f o un d  t h a t  
a p p r o x im a t e l y  t h r e e - f o u r t h s  o f  t h e  women i n  t h e i r  s t u d y  who had



p r e v i o u s l y  r e p r e s s e d  c h i l d h o o d  m o l e s t a t i o n  were  a b l e  t o  p r o d u c e  a t  
l e a s t  one  i t em  o f  c o r r o b o r a t i n g  e v i d e n c e  by way o f  d i a r i e s ,  
o b s e r v a t i o n s  o r  s t a t e m e n t s  by a s i b l i n g ,  a d m i s s i o n s  by 
t h e  p e r p e t r a t o r ,  e t c .  I n  s h o r t ,  l o n g  te rm  r e p r e s s i o n  s h o u l d  n o t  
be seen  a s  s u g g e s t i v e  o f  f a b r i c a t i o n  o r  t h e  r e s u l t  o f  s u g g e s t i o n s  
on th e  p a r t  o f  o t h e r  p e o p l e .  I n s t e a d ,  l o n g  te rm  r e p r e s s i o n  i s  
s im p l y  a s u r v i v a l  mechanism emp lo yed  by many v i c t im s  as  a way t o  
a v o i d  t h e  p a i n f u l n e s s  o f  t h i n k i n g  a b o u t  what t h e y  e x p e r i e n c e d .

L e t  me c o n c lu d e  w i t h  one f i n a l  r e m a r k :  I f  o u r  s t a t u t e  o f  
l i m i t a t i o n s  is n o t  amended t o  accomoda te  th e  p r o c e s s  o f  
r e p r e s s i o n ,  t h e  p e r s o n  who s e t s  t h e  p r o c e s s  i n  m o t i o n  —  the  
a b u s e r  —  w i l l  b e n e f i t .  By p e r m i t t i n g  t h e  v i c t i m  t o  su e  when he 
o r  she  d i s c o v e r s  t h e  i n j u r y  and i t s  c a u s e ,  t h e  chance s  a r e  
i n c r e a s e d  t h a t  a b u s e r s  w i l l  e v e n t u a l l y  have  t o  pay  f o r  t h e  harm 
t h a t  t h e y ' v e  c a u s e d .  I f  a b u s e r s  a r e  made t o  pay  —  s o o n e r  o r  
l a t e r  —  f o r  what t h e y ' v e  d o n e ,  p e rh a p s  t h en  we w i l l  b e g i n  t o  s e e  
a d e c l i n e  i n  th e  i n c i d e n c e  o f  c h i l d h o o d  s e x u a l  a b u s e .
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W e - t h e i m e r  a n d  L. Rappoport, eds., 1978); V i c t i m s  and S o c i e t y  
(E. Viano, ed., 1979).

Lectures, W o r k s h o p s  and C o urses T a u g h t
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THE TYSON CASE

The October 30, 1986 decision of the Washington Supreme Court in 

the case of Tyson v. Tyson placed an insurmountable barrier in the 

path of adult survivors of child sexual abuse seeking to recover 

damages from their abusers through our civil court system. In that 

case, 26 year old Nancy Tyson had brought suit against her father to 

recover damages for injuries she alleged resulted from sexual abuse 

that she had not remembered until adulthood. Tyson's attorney Barbara 

Jo Levy maintained that the statute of limitations on the case should 

not begin to run until the time of discovery, i.e., Tyson's recovering 

her memories. Tyson maintained that the abuse she suffered between 

the ages of three and 11 was blocked from her memory until She 

began psycnotnerapy less tnan a year before sne filed suit.

Tne Supreme Court ruled, in a 5-4 decision, that the "discovery
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rule" would not apply in cases of child sexual abuse. Without tne 

application of the "discovery rule," Tyson would have had to file her 

suit within three years of attaining the age of lb, according to the 

court decision. That is, she would have had to file by the time sne 

reached 21.

THE RAYMOND r/vSE

Tne next year, in May, 1987, the State Court of Appeals cited
•i

the Tyson case in ruling that the discovery rule would not apply to 

the case of Raymond v. Ingram. Pamela Raymond had brought suit 

against her grandparents, alleging that her grandfather had sexually 

abused her when she was between the ages of four and 17, and that her 

grandmother had known of the abuse and neglected to prevent it.

Raymond's memories of tne abuse were not blocked, j.nr were her 

memories of the stomach cramps, sleep disorder and other proDtems she 

suffered. However, she maintained that she did not realize the 

cause and effect relationship between the abuse and the problems until 

she entered into pyschotherapy. The Cour: of Appeals supported tne 

trial court in its application of the statute of limitations running 

from Raymond's age of majority.

Attorneys like Levy report that they continue to receive calls 

from adult survivors like Tyson and Raymond, but have nad to advise 

tnem that tney have no cause of action, because of the statute of 

limitations. Under the proposed changes, the statute of limitations 

would not begin to run until the victim/survivor discovered her 

injury.

-more-
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WHAT ARE 'HE DAMAGES IN CHILD SEXUAL ABUSE?

Individuals vary widely in their response to tne trauma of child 

stxual abuse. H o w e v e r  practitioners and researchers have been able 

to identify a constellation of initial and long-term effects of sexual 

abuse m  tne 12-15 million American women that tne American 

PsycnologicaI Association estimates nave suffered incestuous abuse, 

along witn tne additional millions that were victim to extra-familial 

sexual abuse.

INITIAL EFFECTS

Experts in the field nive noted a number of tne following initial 

effects, many of wnicn will nave consequences that are long-term: 

•Sleep and eating disturbances

•Adolescent pregnancy— in one study lit of tne cnila victims 

became pregnant as a result of the sexual offense.

•Fears and phobias

•Depression

•Guilt and sname and related lowered sense of self esteem

•Anger and f v s t l l U y  resulting In behavioral disturbances within 
tne family ana at school.

•Sexual disturbances, including open masturbation, excessive 

sexual curiosity, frequent exposure of genitals, and sexual 
aggression against o m e r  cntldren.

•Scnool problems including truancy and quitting school.

•Running away

LONG TERM EFFECTS

The long-term effect* of cnild sexual aouse are sometimes merely 

a continuation of initial effects. However, recent literature nas 

focused on describing effects m a t  manifest tnemselves long after m e  

abuse in a Post Traumatic Stress Synorome. In cases wntcn nay oe
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diaynosed as PTSD symptoms may appear years later that the sufferer

may not oe able to connect to the original stress--sexual abuse—

without professional nelp.

In addition, life experiences such as marriage, having children,

experiencing an adult rape or rape attempt, being close to someone who

suffers an adult rape or rape attempt, can bring forth symptoms that

can be confusing or terrifying to a victim wno thought she had put it

all benind her, or one who does not remember her abuse. Some of the

effects that may persist into or suddenly appear in adulthood include:

•Depression, including that severe enough to require 
nospitalization.

•Suicide attempts--A Canadian research team found that 92.91 of 

mental health center patients who had attempted suicide before 

tne aye of 13 were victims of child sexual abuse, as were 87.21 
of those whose first attempt occurred in adolescence.

•Nervousness and anxiety, sometimes resulting in sleep 

disturbance, nightmares, extreme tension and other somatic 
complaints.

•Eating disorders, including anorexia and bulimia.

•Poor self esteem— In a 1985 study women with poor self esteem 

were four times as likely to report a history of child sexual 
abuse as were otner subjects.

•Difficulties in Interpersonal relations including feelings of 
Isolation, difficulty trusting others, difficulties in parenting 
including abuse of tneir own children.

•Vulneraol 1 ity to r e v i c t i m t m i o n — one study reported that former 

incest victims were twice as likely to be victims of rape than 
were tnose who had not been victimized in childhood. Otner 

studies report a correlation between cnildnooo sexual abuse and 
being battered in adult relationships.

"Sexual problems ranging from an inability to relax and enjoy sex 

to a compulsive desire for sex. “promiscuity," and prostitution.

-more-



WHY SHOULD THE DISCOVERY RULE BE APPLIED?

There are a number of reasons that a young adult aged 18-21 may 

not know of the damage done by child sexual abuse. Social scientists 

estimate that the average age of a victim of child sexual abuse is 

eight years, witn a reported range from birth to age 16. 5U-9U* of 

this abuse goes unreported, although reporting rates have improved 

recently witn the introduction of education in the public schools and 

attention by the mass media.

Even now, though, it is very difficult for a child to report 

sexual abuse because of threats by the abuser of physical violence, 

harm to the victim's siblings or mother, threat of abandonment or 

separation, and other psychologically coercive tactics. In addition, 

many children are simply too young to be able to communicate 

effectively about their abuse.

Many children who do report are met with denial on the part of 

the adult they tell, and more frequently by the adult accused. When a 

child does tell about abuse and is met with denial or accusation 

rather than care and protection, that c m  Id, as well as the Child tnat 

cannot tell, must find some way of coping with tne trauma, whicr is 

often continuing,

REPRESSION OF MEMORIES

One very common way of copiny--particularly effective with very 

young children--is to forget all or part of the abuse. In a clinical 

study conducted recently in Massachusetts, 6<Ji of the patients cid not 

have full recall of their sexual abuse, wnicle 28* reported severe 

memory repression. For those suffering only partial memory loss, the 

amnesia is likely to cover the most severe aspects of the abuse. In

DISCOVERY RULE
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tne Massachusetts study, most of the patients who recovered memories 

in the couse of treatment were able to go back and verify those 

memories through the recollections of other family members and other 

means of verification. One woman found a detailed diaiy of her abuse 

kept by ner abuser.

THE ACCOWiOOATION SYNDROME

Another childhood coping response is to deny the injury caused by 

the abuse. Psycnologist Roland Summit has described an "accommodation 

syndrome," in which the shame, self-blame, and secrecy associated with 

the abuse inhibit the victim's understanding of its effects. In this 

process the child assumes reponsibi11ty for the abuse and internalizes 

her feelings of rage and anxiety, denying the injury.

Since these and other common victim coping responses are likely 

to mask the effects of child sexual abuse until the victim undergoes 

treatment by a psychotherapist, the application of the "discovery 

rule" would enable them to recover damayes for their injuries.

THE DISCOVERY RULE

Traditionally, statutes of limitation begin to run as of the date 

of the wrongful act or omission which is the oasis of the plaintiff's 

claim. The courts have fashioned tne "delayed discovery" exception 

which provides that the statute of limitations does not begin to run 

until the plaintiff should have discovers or tnrougn the use of 

reasonable diligence snould nave discovered the cause of action.

The Surgeon General's northwest Regional Conference on 

Interpersonal Violence specifically recommended application of the 

discovery rule to childhood sexual abuse cases In its meeting in

OISCOVERY RULE
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Seattle in September 1987. And Justice Goodloe, concurriny in the 

Tyson decision, wrote: "I believe the arguments of the dissent are

most compelling; nowever, the end result appears to be subje^t-ive 

judicial policy making. This is the exclusive province of the 

Legislature, and the judiciary must not invade it." [Tyson vs. Tyson, 

107 Wn.2d 72, 727 P.2d 226 (1986)].

Supporters of these bills ask our legislators to take Justice 

Goodloe's remarks as a directive and provide for the adult 

victim/survivors of child sexual abuse art opportunity to take their 

cases to court and let a jury decide the truth of their claims and the 

cause and extent of the damage they have suffered.

Application of the “discovery rule" will not only give victims a 

chance for a hearing, but may also have a chilling effect on the 

abuser who must then recognize that while he may be able to control a 

child and keep her from telling, he may have to face the consequences 

of his actions later when she grows up. It is ironic that it is the 

effects of his wrongdoing— the trauma caused by the abuse, the 

repression, the accommodation— that results in his victim's inaoility 

to pursue redress throuyh the courts. The "discovery rule" can help 

to strip away this unfair protection for the abuser and force him to 

face his accuser when she is an adult and able to stand up for 

nerself.

-end-
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M E M O R A N D U M  I T S U P P O R T  O F  L E G I S L A T I O N  

A P P L Y I N G  T H E  D l i C O V E R Y  R U L E  T O  C I V I L  S U I T S  
B R O U G H T  B Y  A D U L T  S U R \ I V O R S  O F  C H I L D H O O D  S E X U A L  A B U S E

I. P u r p o s e  of t h e  L e g i s l a t i o n

T h e  d i s c o v e r y  rule, w h i c h  s t a t e s  that a s t a t u t e  of l i m i t a­
tion a u e s  not b e g i n  to r u n  u n t i l  a p l a i n t i f f  d i s c o v e r s  or 
t u —  u g h  t h e  u s e  of r e a s o n a b l e  d i l i g e n c e  s h o u l d  h a v e  d i s c o v e r e d  
_nat s h e  o r  he is i n j u r e d  and th a t  t h e  i n j u r y  w a s  c a u s e d  by t h e  
d e f e n d a n t ' s  m i s c o n d u c t ,  s h o u l d  be a p p l i e d  to c i v i l  s u i t s  b a s e d  on 
i - t e n t i o n a l  t o r t s  b r o u g h t  b y  a d u l t  s u r v i v o r s  of c h i l d h o o d  s e x u a l
i—. - j S  . 1

II. F a c t s

C h i l d h o o d  s e x u a l  a b u s e  is a p r o b l e m  of i m m e n s e  p r o p o r t i o n  in 
t h e  U n i t e d  S t a t e s  today. T h e  A m e r i c a n  P s y c h o l o g i c a l  A s s o c i a t i o n  
e s t i m a t e s  th a t  12 m i l l i o n  to 15 m i l l i o n  w o m e n  in the U n i t e d  
S t a t e s  h a v e  s u f f e r e d  i n c e s t u o u s  a b u s e ,  and t h a t  a b o u t  o n e - h a l f  of 
t h e s e  c a s e s  i n v o l v e d  f a t h e r - d a u g h t e r  o r  s t e p f a t h e r - s t e p d a u g h t e r  
i n c e s t .  B r o z a n ,  H e l p i n g  to H e a l  t h e  S c a r s  L e f t  b v  I n c e s t . N Y  
T i m e s ,  Ja n .  9, 1 9 84, at B2, col. 6. O.ne e x p e r t ' s  s t u d y  e s t i m a t e s  
t h a t  o v e r  o n e - q u a r t e r  ot the p o p u l a t i o n  of f e m a l e  c h i l d r e n  h a v e  
e x p e r i e n c e d  s e x u a l  a b u s e  b e f o r e  t h e  a g e  of 14, and w e l l  o v e r  
o n e - t h i r d  h a v e  h a d  s u c h  a n  e x p e r i e n c e  b y  t h e  age of 18 y e a r s .  D. 
R u s s e l l ,  I n c i d e n c e  and P r e v a l e n c e  o f  S e x u a l  A b u s e  of F e m a l e 
C h i l d r e n . 7 C h i l d  A b u s e  fit N e g l e c t  133, 145 (1983). T h e r e  is 
v i r t u a l l y  u n a n i m o u s  a g r e e m e n t  t h a t  s e x u a l  a b u s e  is t h e  f a s t e s t  
g r o w i n g  f o r m  of r e p o r t e d  c h i l d  ab u s e .  • K. M a c F a r l a n e  &
J. W a t e r m a n ,  S e x u a l  A b u s e  of Y o u n g  C h i l d r e n  5 (1986). T h e  v a s t  
m a j o r i t y  of i n v e s t i g a t e d  r e p o r t s  p r o v e  v a l i d .  R. S u m m i t ,  T h e  
C h i l d  S e x u a l  A b u s e  A c c o m m o d a t i o n  S y n d r o m e , 7 C h i l d  A b u s e  fit 
N e g l e c t  177, 178 (1983).

E x p e r t s  e s t i m a t e  that the a v e r a g e  age o f  a v i c t i m  o f  c h i l d ­
h o o d  s e x u a l  a b u s e  is age 8; v i c t i m s '  a g e s  r a n g e  f r o m  b i r t h  to age 
16. M. K i r k p a t r i c k ,  ed., W o m e n ' s  S e x u a l  E x p e r i e n c e  133 ( 1 9 8 2 ) .
T h e  d u r a t i o n  of t h e  abuse, h o w e v e r ,  m a y  c a u s e  a g e  e s t i m a t i o n s  to 
be a r t i f i c i a l l y  h i g h  b e c a u s e  the a g e  l i s t e d  as the a g e  o f  a b u s e  
is a l m o s t  a l w a y s  t h e  v i c t i m ' s  age at t h e  t i m e  a r e p o r t  is m a d e ,

^■Childhood s e x u a l  a b u s e  is d e f i n e d  for t h e  p u r p o s e  of  t h i s  
m e m o r a n d u m  as a n y  k i n d  of e x p l o i t a t i v e  s e x u a l  c o n t a c t  w i t h  p e r ­
s o n s  r e l a t e d  or u n r e l a t e d  b y  b l o o d  or  m a r r i a g e  b e f o r e  the v i c t i m  
t u r n e d  16.
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a n d  s e x u a l  a b u s e  o f t e n  b e g i n s  long b e f o r e  it is r e p o r t e d .  S e e  K. 
M a c F a r l a n e  & J. W a t e r m a n ,  s u p r a  at 7. M a n y  e x p e r t s  b e l i e v e  that 
m o s t  c h i l d  v i c t i m s  of  s e x u a l  a b u s e  w e r e  less t h a n  8 y e a r s  o l d  at 
t h e  t i m e  of i n i t i a t i o n .  S e e , e . g . , R. S u m m i t ,  s u p r a  at 178.

T h e  a b u s e r s  are u s u a l l y  f a m i l y  m e m b e r s ,  f r i e n d s ,  a n d  n e i g h­
bors,  a n d  t h e y  a r e  p r e d o m i n a n t l y  m a l e .  D. F i n k e l h o r ,  S e x u a l l v  
V i c t i m i z e d  C h i l d r e n  7 3 - 7 5  ( 1 9 79). T r a d i t i o n a l l y ,  g i r l s  w e r e  
b e l i e v e d  to be s e x u a l l y  a b u s e d  far m o r e  o f t e n  t h a n  boys.
S. B u t l e r ,  C o n s p i r a c y  of S i l e n c e :  T h e  T r a u m a  of  I n c e s t  5 (1978)
( c i t i n g  V. D e F r a n c i s ,  P r o t e c t i n g  t h e  C h i l d  V i c t i m  of S e x  C r i m e s  
C o m m i t t e d  b v  A d u l t s  56, 66 (1969) ( s t u d y  c o n c l u d i n g  t h a t  97% of 
o f f e n d e r s  a r e  a d u l t  m a l e s  and 8 7 %  of c h i l d  v i c t i m s  a r e  
f e m a l e s ) ) .  R e c e n t l y ,  it h a s  e m e r g e d  t h a t  b o y s  a r e  a b u s e d  m u c h  
m o r e  f r e q u e n t l y  t h a n  p r e v i o u s l y  b e l i e v e d .  S u r v e y s  of c h i l d  
m o l e s t e r s  (who a r e  p r e d o m i n a n t l y  m a l e )  h a v e  d e m o n s t r a t e d  that as 
m a n y  as 8 5 %  of t h e m  w e r e  t h e m s e l v e s  a b u s e d  as c h i l d r e n .
K. M a c F a r l a n e  & J. W a t e r m a n ,  su p r a  at 9-10.

It is e s t i m a t e d  that a n y w h e r e  f r o m  50% to 9 0 %  of a l l  s e x u a l  
a b u s e  o f  c h i l d r e n  g o e s  u n r e p o r t e d .  S. B u t l e r ,  s u p r a  at 12-13. A 
c e n t r a l  e l e m e n t  of  c h i l d h o o d  s e x u a l  a b u s e  is s e c r e c y :  c h i l d h o o d
s e x u a l  a b u s e  h a p p e n s  w h e n  t h e  c h i l d  is a l o n e  w i t h  the a b u s e r ,  and 
th e  s e c r e c y  m a k e s  it c l e a r  to the c h i l d  th a t  t h e  a c t i v i t y  is 
s o m e t h i n g  b a d  a n d  d a n g e r o u s .  R. S u m m i t ,  s u p r a  at  181. P h y s i c a l  
v i o l e n c e  a n d / o r  t h e  t h r e a t  of p h y s i c a l  v i o l e n c e ,  t h r e a t s  of  h a r m  
to the v i c t i m ’s s i b l i n g s  o r  m o t h e r ,  t h e  t h r e a t  o f  a b a n d o n m e n t  or 
s e p a r a t i o n ,  and o t h e r  p s y c h o l o g i c a l l y  c o e r c i v e  t a c t i c s  u s e d  b y  
t h e  a b u s e r  r e s u l t  in the c h i l d  b e c o m i n g  v i r t u a l l y  i n c a p a b l e  of 
d i s c l o s i n g  t h e  a b u s e .  M. d e  Y o u n g ,  T h e  S e x u a l  V i c t i m i z a t i o n  of 
C h i l d r e n  4 1  (1982). M o r e o v e r ,  m a n y  of the v i c t i m s  a r e  s i m p l y  too 
y o u n g  to b e  a b l e  to c o m m u n i c a t e  e f f e c t i v e l y  t h e  a b u s e ,  o r  m a y  be 
u n a w a r e  t h a t  the b e h a v i o r  is a n y t h i n g  u n u s u a l  o r  i n a p p r o p r i a t e .
K. M a c F a r l a n e  & J. W a t e r m a n ,  s u p r a  at 5-7. In a n y  e v e n t ,  
c h i l d r e n  w h o  d o  b r e a k  this s i l e n c e  a r e  r a r e l y  b e l i e v e d .
M. K i r k p a t r i c k ,  s u p r a  at 1 2 8 - 2 9 .

T h e  a d u l t  e x p e c t a t i o n  t h a t  v i c t i m s  o f  a b u s e  w i l l  e x e r c i s e  
s e l f - p r o t e c t i o n  a n d  i m m e d i a t e l y  d i s c l o s e  the a b u s e  i g n o r e s  the 
i n h e r e n t  a u t h o r i t y  o f  the a d u l t  and the c o r r e s p o n d i n g  h e l p l e s s­
n e s s  of t h e  c h i l d .  R. S u m m i t ,  s u p r a  at 1 8 2 - 8 4 .  T h e  f a c t  that 
th e  a b u s e r  is o f t e n  in a t r u s t i n g  a n d  a p p a r e n t l y  l o v i n g  p o s i t i o n  
o n l y  i n c r e a s e s  the c h i l d ' s  h e l p l e s s n e s s  and p o w e r l e s s n e s s . 2

2T h e  n o r m a l  r e a c t i o n  of c h i l d  v i c t i m s  is “to ‘p l a y  p o s s u m , *  
t h a t  is to f e i g n  s l e e p ,  to s h i f t  p o s i t i o n ,  a n d  to p u l l  up  the 
c o v e r s .  S m a l l  c r e a t u r e s  s i m p l y  do n o t  c a l l  o n  f o r c e  to d e a l  w i t h  
o v e r w h e l m i n g  t h r e a t ,  w h e r e  t h e r e  is no p l a c e  to run, t h e y  h a v e  
no c h o i c e  b u t  to t r y  to h i d e . "  R. S u m m i t ,  s u p r a  at 183.
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“Ad u l t s  m u s t  b e  r e m i n d e d  th a t  t h e  w o r d l e s s  a c t i o n  o r  g e s t u r e  of a 
p a r e n t  is an a b s o l u t e l y  c o m p e l l i n g  f o r c e  for a d e o e n d e n t  c h i l d  
and t h e  t h r e a t  of  loss of love o r  loss o f  f a m i l y  s e c u r i t y  is m o r e  
f r i g h t e n i n g  to t h e  c h i l d  t h a n  a n y  t h r e a t  of v i o l e n c e . "  I d . at 
183.

If t h e  c h i l d  d o e s  not s e e k  o r  r e c e i v e  i m m e d i a t e  i n t e r v e n t i o n  
and p r o t e c t i o n ,  t h e  c h i l d ’s o n l y  o p t i o n  b e c o m e s  a c c o m m o d a t i n g  to 
the r e a l i t y  of  c o n t i n u i n g  s e x u a l  abuse. T h e  c h i l d  f a c e d  w i t h  
c o n t i n u i n g  a b u s e  s o m e h o w  m u s t  a c h i e v e  a s e n s e  of c o n t r o l .  He or  
she c a n n o t  s a f e l y  c o n c e p t u a l i z e  a p a r e n t  as b a d  b e c a u s e  to do so 
is t a n t a m o u n t  to a b a n d o n m e n t . 3 T h u s ,  t h e  o n l y  a c c e p t a b l e  
o p t i o n  f o r  t h e  c h i l d  b e c o m e s  a s s u m p t i o n  of r e s p o n s i b i l i t y  for the 
a b u s e .  R. S u m m i t ,  s u p r a  at 1 8 4 - 8 6 .  T h i s  " a c c o m m o d a t i o n  s y n­
d r o m e "  r e q u i r e s  a n  i n t e r n a l i z a t i o n  of  t h e  c h i l d ' s  rage, fear, 
c o n f u s i o n ,  a n d  s a d n e s s .  T h i s  i n t e r n a l i z a t i o n  of a n g e r  and a n x i­
et y  is a s u r v i v a l  m e c h a n i s m  t h a t  o f t e n  l e a d s  to s e l f - d e s t r u c t i v e  
and o t h e r  d e s t r u c t i v e  b e h a v i o r s .  I d . F o r  e x a m p l e ,  a s t u d y  of 
195 f e m a l e  c l i e n t s  of a c o m m u n i t y  m e n t a l  h e a l t h  c e n t e r  f o u n d  t h a t  
5 4 . 9 %  of t h e  s u r v i v o r s  of c h i l d h o o d  s e x u a l  a b u s e  r e p o r t e d  
p r e v i o u s  s u i c i d e  a t t e m p t s ,  as o p p o s e d  to 2 2 . 6 %  of n o n v i c t i m s .
T h e  s t u d y  f u r t h e r  f o u n d  t h a t  9 2 . 9 %  of t h e  w o m e n  w h o s e  f i r s t  
s u i c i d e  a t t e m p t  o c c u r r e d  b e f o r e  a g e  13 w e r e  v i c t i m s  of  c h i l d h o o d  
s e x u a l  a b u s e ,  a n d  8 7 . 2 %  of t h o s e  w h o s e  f i r s t  a t t e m p t  w a s  d u r i n g  
a d o l e s c e n c e  w e r e  c h i l d h o o d  s e x u a l  a b u s e  v i c t i m s .  J. B r i e r e  &
M. R u n t z ,  S u i c i d a l  T h o u g h t s  and B e h a v i o r s  in F o r m e r  S e x u a l  A b u s e  
v i c t i m s , 18 C a n .  J. B e h a v i o r a l  Sci. 413 ( 1 9 86).

In a c c o m m o d a t i n g  to an i n t o l e r a b l e  s i t u a t i o n ,  a v i c t i m  of 
c h i l d h o o d  s e x u a l  a b u s e  w i l l  o f t e n  r e p r e s s  t h e  a b u s e  f o r  m a n y

3 T h i s  p r o c e s s  is d e s c r i b e d  as a " v e r t i c a l  s p l i t  in r e a l i t y  
t e s t i n g :"

If t h e  v e r y  p a r e n t  w h o  a b u s e s  and is e x p e r i e n c e d  as 
b a d  m u s t  b e  t u r n e d  to f o r  r e l i e f  of t h e  d i s t r e s s  t h a t  
t h e  p a r e n t  h a s  c a u s e d ,  t h e n  t h e  c h i l d  m u s t ,  o u t  of 
d e s p e r a t e  n e e d ,  r e g i s t e r  the p a r e n t — d e l u s i o n a 1 l v — as 
g o o d .  O n l y  t h e  m e n t a l  i m a g e  of a g o o d  p a r e n t  c a n  h e l p  
t h e  c h i l d  d e a l  w i t h  the t e r r i f y i n g  i n t e n s i t y  o f  f e a r  
a n d  r a g e  w h i c h  is t h e  e f f e c t  of the t o r m e n t i n g  e x p e r i­
en c e s .  T h e  a l t e r n a t i v e — the m a i n t e n a n c e  o f  t h e  o v e r­
w h e l m i n g  s t i m u l a t i o n  a n d  the b a d  p a r e n t a l  i m a g e — m e a n s  
a n n i h i l a t i o n  o f  i d e n t i t y ,  o f  the f e e l i n g  of  t h e  s e lf.
S o  t h e  b a d  h a s  to b e  r e g i s t e r e d  as t h e  g o o d .  T h i s  is 
a m i n d - s p l i t t i n g  o r  m i n d - f r a g m e n t i n g  o p e r a t i o n .

R. S u m m i t ,  s u p r a  at 184 ( q u o t i n g  S h e n g o l d ,  C h i l d  A b u s e  and 
D e p r i v a t i o n :  S o u l  M u r d e r , 27 J. Am. P s y c h o a n a l y t i c  A s s ’n 539 
(1979) ( e m p h a s i s  in o r i g i n a l ) ) .
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y e a r s .  E.S. Blume, The W a l k i n g  w o u n d e d ;  P o s t - I n c e s t  S y n d r o m e . 
15 S I E C U S  R e p o r t  5 ( 1 9 86).

M a n y ,  if n o t  m o s t ,  s u r v i v o r s  of c h i l d  s e x u a l  
a b u s e  d e v e l o p  a m n e s i a  so c o m p l e t e  t h a t  t h e y  s i m p l y  d o  
n o t  r e m e m b e r  that t h e y  w e r e  a b u s e d . a t  a l l ; or, if t h e y  
d o  r e m e m b e r ,  t h e y  m i n i m i z e  o r  d e n y  t h e  e f f e c t s  o f  the 
a b u s e  so c o m p l e t e l y  th a t  t h a t  c a n n o t  a s s o c i a t e  it w i t h  
a n y  l a t e r  c o n s e q u e n c e s .  T h e y  are the " w a l k i n g  
w o u n d e d , "  f u n c t i o n a l  a d u l t s  w h o  bear, o f t e n  s e c r e t l y ,  
l i f e l o n g  p a i n  and i m p a i r e d  e m o t i o n a l  f u n c t i o n i n g .

I d . ( e m p h a s i s  in  o r i g i n a l ) .  O n e  s t u d y  of 53 f e m a l e  o u t p a t i e n t s  
p a r t i c i p a t i n g  in  t h e r a p y  g r o u p s  f o r  i n c e s t  s u r v i v o r s  d e t e r m i n e d  
t h a t  6 4 %  of t h e  p a t i e n t s  s t u d i e d  d i d  n o t  h a v e  f u l l  r e c a l l  of the 
s e x u a l  a b u s e  b u t  r e p o r t e d  s o m e  d e g r e e  of a m n e s i a ,  a n d  2 8 %  of the 
w o m e n  r e p o r t e d  s e v e r e  r e p r e s s i o n .  J. H e r m a n  & E. S c h a t z o w ,  
R e c o v e r y  and V e r i f i c a t i o n  of M e m o r i e s  of C h i l d h o o d  S e x u a l  T r a u m a . 
4 P s y c h o a n a l y t i c  P s y c h o l o g y  1, 4 (1987). A  s t r o n g  a s s o c i a t i o n  
w a s  o b s e r v e d  b e t w e e n  t h e  d e g r e e  o f  r e p o r t e d  a m n e s i a  and t h e  a g e  
of o n s e t  a n d  d u r a t i o n  of the s e x u a l  abuse. I d . F o r  m o s t  v i c ­
tims, it t a k e s  y e a r s  to c o m e  to t e rms w i t h  the e m o t i o n a l  i n j u r i e s  
b r o u g h t  on b y  t h e  s e x u a l  abuse. J. H e r m a n ,  F a t h e r - D a u o h t e r  
I n c e s t  177 (198 1 ) .

As  a v i c t i m  of c h i l d h o o d  s e x u a l  a b u s e  b e c o m e s  an adult, h e  or 
s h e  w i l l  o f t e n  b e g i n  to e x h i b i t  s i g n s  of t r a u m a .  A d u l t  s u r v i v o r s  
of c h i l d h o o d  s e x u a l  a b u s e  are m o r e  l i k e l y  t h a n  h e i r  n o n v i c t i m­
i z e d  c o u n t e r p a r t s  to m a n i f e s t  d e p r e s s i o n ,  s e l f - d e s t r u c t i v e  
b e h a v i o r ,  a n x i e t y ,  f e e l i n g s  of i s o l a t i o n  a n d  s t i g m a ,  p o o r  
s e l f - e s t e e m ,  a t e n d e n c y  t o w a r d  r e v i c t i m i z a t i o n ,  a n d  s u b s t a n c e  
a b u s e .  A. B r o w n e  & D. F i n k e l h o r ,  I n i t i a l  a n d  L o n g - T e r m  E f f e c t s :
A R e v i e w  of t h e  R e s e a r c h  i n  D. F i n k e l h o r ,  ed., C h i l d  S e x u a l  
A b u s e :  N e w  T h e o r y  and R e s e a r c h , 143, 1 5 2 - 1 6 3  (1934). D i f f i c u l t y  
in t r u s t i n g  o t h e r s  a n d  s e x u a l  m a l a d j u s t m e n t  are a d d i t i o n a l  
l o n g - t e r m  e f f e c t s  r e p o r t e d  b y  e m p i r i c a l  r e s e a r c h e r s .  I d . A  
c h i l d h o o d  s e x u a l  a b u s e  s u r v i v o r  m i g h t  h a v e  p a r t i a l l y  or c o m ­
p l e t e l y  r e p r e s s e d  t h e  m e m o r y  o f  t h e  abuse, but the t r a u m a  m i g h t  
n e v e r t h e l e s s  b e  r e e n a c t e d  in n i g h t m a r e s ,  " f l a s h b a c k s , "  a n d  
p e r i o d s  of d i s a s s o c i a t i o n .  J. H e r m a n ,  D. R u s s e l l ,  & K. T r o c k i ,  
L o n g - T e r m  E f f e c t s  of I n c e s t u o u s  A b u s e  in C h i l d h o o d , 143 Am. J. 
P s y c h i a t r y  1 2 9 3  (1986).

A  v i c t i m  o f  c h i l d h o o d  s e x u a l  a b u s e  o f t e n  d e n i e s  i n j u r y  as a 
c o p i n g  r e s p o n s e ,  and the s h a m e ,  s e l f - b l a m e ,  and s e c r e c y  a s s o c i­
a t e d  w i t h  c h i l d h o o d  s e x u a l  a b u s e  o f t e n  i n h i b i t  a v i c t i m ' s  u n d e r ­
s t a n d i n g  of its e f f e c t s .  S>e R. S u m m i t ,  s u p r a  at 1 8 6 - 1 9 0 .  T h e  
a c c o m m o d a t i o n  p r o c e s s ,  in w h i c h  t h e  c h i l d  h a s  a s s u m e d  r e s p o n s i­
b i l i t y  f o r  t h e  a b u s e  and i n t e r n a l i z e d  his o r  her f e e l i n g s  o f  rage 
and a n x i e t y ,  o f t e n  m a k e  v i c t i m s  i n c a p a b l e  of d i s c o v e r i n g  t h e i r
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i n j u r i e s  for m a n y  y e a r s .  A  g e n u i n e  u n d e r s t a n d i n g  o f  the e x t e n t  
and c a u s e  of  t h e  i n j u r i e s  s u s t a i n e d  b y  a s u r v i v o r  o f  c h i l d h o o d  
s e x u a l  a b u s e  is u n l i k e l y  to b e  d e v e l o p e d  u n t i l  t h e  s u r v i v o r  
r e c e i v e s  m e n t a l  h e a l t h  t r e a t m e n t .  J. H e r m a n ,  F a t h e r - D a u g h t e r  
I n c eS-t/ s u p r a  at 1 7 7 - 1 9 6 .

I l l . L e g a l  R e m e d i e s

T h e  c r i m i n a l  j u s t i c e  s y s t e m  is l a r g e l y  i n a d e q u a t e  to a d d r e s s  
t h e  i s s u e  of c h i l d h o o d  s e x u a l  a b u s e .  T h e  c r i m e  is s e l d o m  
r e p o r t e d ,  a n d  t h e  p o s s i b i l i t y  o f  c o n v i c t i o n  r e m ote. See 
V. D e F r a n c i s ,  s u p r a  at 1 8 7 - 1 9 1 .  O n e  e x p e r t  has e s t i m a t e d  t h e  
c o n v i c t i o n  r a t e  for c h i l d h o o d  s e x u a l  a b u s e  at 1% o f  all c a s e s .
D. R u s s e l l ,  T h e  S e c r e t  T r a u m a  86 (1986). C o n s e q u e n t l y ,  f o r  m a n y  
s u r v i v o r s  of c h i l d h o o d  s e x u a l  a b u s e ,  c i v i l  r e d r e s s  b e c o m e s  t h e  
o n l y  a v a i l a b l e  l e g a l  r e m e d y .  T h e  m o s t  f o r m i d a b l e  p r o c e d u r a l  bar 
to s u c h  s u i t s  is the a p p l i c a t i o n  o f  s t a t u t e s  of l i m i t a t i o n  to 
t r a d i t i o n a l  t o r t  c l a i m s .  M. S a l t e n ,  S t a t u t e s  of L i m i t a t i o n  in 
C i v i l  I n c e s t  S u i t s ;  P r e s e r v i n g  t h e  V i c t i m ' s  R e m e d y . 7 H a r v .  
W o m e n ' s  L.J. 189, 190 (1984); s e e  a Iso C o m m e n t ,  T o r t  R e m e d i e s  for 
I n c e s t u o u s  A b u s e . 13 G o l d e n  G a t e  U. L. Rev. 609, 6 2 8 - 3 1  ( 1 9 8 3 ) .

T h e  W a s h i n g t o n  S u p r e m e  C o u r t ,  in a 5-4 d e c i s i o n ,  r e c e n t l y  
h e l d  t h a t  t h e  d i s c o v e r y  r u l e  d o e s  n o t  a p p l y  to c i v i l  s u i t s  
b r o u g h t  b y  s u r v i v o r s  of  c h i l d h o o d  s e x u a l  abuse. T v s o n  v. T v s o n . 
107 W n . 2 d  72, 7 2 7  P . 2 d  226 ( 1 9 8 6 ) .  A  s t r o n g  d i s s e n t i n g  o p i n i o n  
b y  J u s t i c e  P e a r s o n  d i s c u s s e d  t h e  n e c e s s i t y  for a p p l i c a t i o n  of the 
d i s c o v e r y  r u l e  i n  t h e s e  c a s e s .  107 W n . 2 d  at 80-94. T h e  d i s s e n t  
p o i n t e d  o u t  t h a t  the p u r p o s e  o f  t h e  d i s c o v e r y  r u l e  is

to p r o v i d e  an  o p p o r t u n i t y  f o r  an  a d u l t  w h o  c l a i m s  to 
h a v e  b e e n  s e x u a l l y  a b u s e d  as a c h i l d  to p r o v e  n o t  o n l y  
t h a t  she w a s  a b u s e d  a n d  t h a t  t h e  d e f e n d a n t  w a s  h e r  
a b u s e r ,  b u t  th a t  h e r  s u f f e r i n g  w a s  s u c h  that s h e  d i d  
n o t  a n d  c o u l d  not r e a s o n a b l y  h a v e  d i s c o v e r e d  all the 
e l e m e n t s  o f  h e r  c a u s e  o f  a c t i o n  at an  e a r l i e r  time.
T h e  p o l i c y  b e h i n d  p r o v i d i n g  t h i s  o p p o r t u n i t y  has b e e n  
d e m o n s t r a t e d :  t h e  n a t u r e  o f  c h i l d  s e x u a l  a b u s e  . . .
is o f t e n  s o  s e c r e t i v e ,  so h u m i l i a t i n q ,  and so d e v a s t a­
ti n g  t h a t  a v i c t i m  t y p i c a l l y  r e p r e s s e s  the e v e n t s  
u n t i l  the a b u s e  is " d i scovered**— o f t e n  t h r o u g h  p s y c h o­
t h e r a p y ,  a n d  o f t e n  w e l l  i n t o  a d u l t h o o d .

107 W n . 2 d  at 9 3 - 9 4  ( e m p h a s i s  in o r i g i n a l ) .  T h e  c o n c u r r i n g  
o p i n i o n  to t h e  m a j o r i t y ' s  d e c i s i o n  n o t e d  the s t r e n g t h  of t h e  
d i s s e n t ' s  a r g u m e n t s ,  b u t  s t a t e d  t h a t  M [ t ] h i s  is the e x c l u s i v e  
p r o v i n c e  of t h e  l e g i s l a t u r e ,  a n d  t h e  j u d i c i a r y  m u s t  n o t  i n v a d e  
it." I d . at 80. L e g i s l a t i v e  i n t e r v e n t i o n  is t h e r e f o r e  a p p r o­
p r i a t e  and, i n d e e d ,  i m p e r a t i v e .  „  „
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IV. A p p l i c a t i o n  of  the D i s c o v e r y  R u l e

T r a d i t i o n a l l y ,  s t a t u t e s  of l i m i t a t i o n  b e g i n  to run as of t h e  
d a t e  of t h e  w r o n g f u l  a c t  or  o m i s s i o n  w h i c h  is the b a s i s  of the 
p l a i n t i f f ' s  c l a i m .  D e v e l o p m e n t s  in the Law; S t a t u t e s  of L i m i t a­
ti o n s  . 63 Harv. L. Rev. 1177, 1 2 0 0 - 0 2  (1950). In i n s t a n c e s  in 
w h i c h  i n j u r e d  p l a i n t i f f s  m a y  not k n o w  or be e x p e c t e d  t o  k n o w  of 
t h e i r  i n j u r i e s  u n t i l  a f t e r  the s t a t u t e  of l i m i t a t i o n s  p e r i o d  h a s  
e x p i r e d ,  c o u r t s  h a v e  f a s h i o n e d  the " d e l a y e d  d i s c o v e r y "  e x c e p­
tion. T h e  d i s c o v e r y  r u l e  p r o v i d e s  t h a t  the s t a t u t e  o f  l i m i t a­
t i o n s  d o e s  not b e g i n  to run u n t i l  the p l a i n t i f f  d i s c o v e r s  or 
t h r o u g h  t h e  u s e  of r e a s o n a b l e  d i l i g e n c e  s h o u l d  h a v e  d i s c o v e r e d  
the c a u s e  of a c t i o n .  S e e  U.S. O i l  v. D e p a r t m e n t  of E c o l o g y . 96 
W n . 2 d  85, 633 P . 2d  1329 (1981). In d e t e r m i n i n g  w h e t h e r  to a p p l y  
the d i s c o v e r y  rule, c o u r t s  t r a d i t i o n a l l y  h a v e  b a l a n c e d  the 
p o s s i b i l i t y  of s t a l e  c l a i m s  a g a i n s t  t h e  u n f a i r n e s s  of p r e c l u d i n g  
m e r i t o r i o u s  c a u s e s  of a c t i o n .  96 W n . 2 d  at 93. " T h a t  b a l a n c i n g  
t e s t  h a s  d i c t a t e d  t h e  a p p l i c a t i o n  of the rule w h e r e  t h e  p l a i n t i f f  
l a c k s  the m e a n s  o r  a b i l i t y  to a s c e r t a i n  th a t  a w r o n g  h a s  b e e n  
c o m m i t t e d . "  I d .

T h e  d i s c o v e r y  r u l e  is p a r t i c u l a r l y  w e l l - s u i t e d  to c a s e s  
i n v o l v i n g  c h i l d h o o d  s e x u a l  ab u s e .  I n d e e d ,  the S u r g e o n  G e n e r a l ' s  
N o r t h w e s t  C o n f e r e n c e  o n  I n t e r p e r s o n a l  V i o l e n c e  s p e c i f i c a l l y  
r e c o m m e n d e d  a p p l i c a t i o n  of t h e  d i s c o v e r y  rule to c h i l d h o o d  s e x u a l  
a b u s e  c a s e s .  C o n f e r e n c e  R e c o m m e n d a t i o n s ,  d a t e d  S e p t e m b e r  23-26, 
1987. T h e  p s y c h o l o g i c a l  t r a u m a  a s s o c i a t e d  w i t h  c h i l d h o o d  s e x u a l  
a b u s e  w i l l  o f t e n  r e s u l t  in t h e  v i c t i m  l a c k i n g  the m e a n s  or 
a b i l i t y  to a s c e r t a i n  his or her i n j u r i e s  and t h e i r  c a u s e .

T h e  p u b l i c  p o l i c y  c o n s i d e r a t i o n s  u n d e r l y i n g  u s e  of t h e  
d i s c o v e r y  rule c l e a r l y  s u p p o r t  its a p p l i c a t i o n  in c a s e s  i n v o l v i n g  
c h i l d h o o d  s e x u a l  ab u s e .  T h e  d i s c o v e r y  rule, f o r  e x a m p l e ,  is 
o f t e n  a p p l i e d  in b r e a c h  of t r u s t  c a s e s .  S e e , e . o . . P e t e r  v. 
S i m m o n s . 87 W n . 2 d  400, 552 P . 2d 1053 (1976); K i t t i n q e r  v. B o e i n o  
C o . , 21 Wn. App. 484, 585 P . 2d 812 ( 1 9 78); J a n i s c h  v. M u l l i n s . 1 
W n . App. 393, 4 6 1  P . 2d 895 (1969). T h e  s a m e  p o l i c i e s  s u p p o r t i n g  
a p p l i c a t i o n  of the d i s c o v e r y  rule in b r e a c h  of t r u s t  c a s e s  
s u p p o r t  p r o t e c t i o n  o f  p l a i n t i f f s’ r e m e d i e s  in c h i l d h o o d  s e x u a l  
a b u s e  c a s e s ;  the v i c t i m  of c h i l d h o o d  s e x u a l  a b u s e  is t y p i c a l l y  
i n e x p e r i e n c e d  in i n t e r p e r s o n a l  r e l a t i o n s  and m u s t  r e l y  o n  a d u l t s  
f o r  t h a t  k n o w l e d g e .  M o r e o v e r ,  the l e g i t i m a c y  o f  a c h i l d ' s  t r u s t  
in  and r e l i a n c e  o n  h i s  o r  h e r  f a m i l y  m e m b e r s  h i s t o r i c a l l y  has 
b e e n  r e c o g n i z e d  b y  the c o u r t s .  S o e  S a l t e n ,  s u p r a  at 209.

S i m i l a r l y ,  the d i s c o v e r y  rule a p p l i e s  to f r a u d  c l a i m s ,  see 
R C W  4 . 1 5 . 0 8 0 ( 4 ) ,  and f a i l u r e  by an a d u l t  to d i s c l o s e  to t h e  c h i l d  
e s s e n t i a l  i n f o r m a t i o n  r e g a r d i n g  a c h i l d ' s  r i q h t s  and l i m i t a t i o n s  
o n  that a d u l t ' s  r i g h t s  m a y  b e  t r e a t e d  as f r a u d  or c o n s t r u c t i v e  
c o n c e a l m e n t .  S e e  S a l t e n ,  s u p r a  at 2 1 0 - 1 1 .  A  d e l a y e d  d i s c o v e r y
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r u l e  is a p p r o p r i a t e  in c a s e s  i n v o l v i n g  f r a u d u l e n t  c o n c e a l m e n t .  
S e e , e.g. , K i c k l i g h t e r  v. N e w  Y o r k  L i f e  Ins. C o . . 145 F . 2 d  548 
(5 t h  C i r .  1944). M o r e o v e r ,  the f a c t  that o n l y  the d e f e n d a n t  has 
h a d  full k n o w l e d g e  of the w r o n g f u l  a c t s  is an i m p o r t a n t  p o l i c y  
j u s t i f i c a t i o n  f o r  a p p l i c a t i o n  of t h e  d i s c o v e r y  rule. S e e  U.S.
O i l  v. D e p a r t m e n t  of E c o l o g y . 96 W n . 2 d  at 93 - 9 4 .

A s  s t a t e d  m o r e  f u l l y  a b o v e ,  it is not u n u s u a l  f o r  a v i c t i m  of 
c h i l d h o o d  s e x u a l  a b u s e  to r e p r e s s  all m e m o r y  o f  the abuse. S e e
E . S .  B l u m e ,  s u p r a at 5. In a n y  c a s e ,  m o s t  v i c t i m s  w i l l  be  u n a b l e  
to c o n n e c t  t h e i r  i n j u r i e s  w i t h  t h e  a b u s e  f o r  m a n y  y e a r s .  I d . 
M o r e o v e r ,  c h i l d h o o d  s e x u a l  a b u s e  r e l a t e d  i n j u r i e s  o f t e n  i n c l u d e  
p r o b l e m s  i n  i n t e r p e r s o n a l  r e l a t i o n s ,  low s e l f - e s t e e m ,  f e e l i n g s  of 
i s o l a t i o n ,  and s e x u a l  d y s f u n c t i o n ,  all of w h i c h  are u n l i k e l y  to 
m a n i f e s t  t h e m s e l v e s  u n t i l  a d u l t h o o d .  M. T s a i ,  S. F e l d m a n - S u m m e r s  
& M. E d g a r ,  C h i l d h o o d  M o l e s t a t i o n :  V a r i a b l e s  R e l a t e d  to D i f f e r­
e n t i a l  I m p a c t s  o n  P s v c h o s e x u a l  F u n c t i o n i n g  in A d u l t  W o m e n . 88 J. 
A b n o r m a l  P s y c h .  407, 414 ( 1 9 7 9 ) .  G e n e r a l l y ,  it is o n l y  w h e n  an 
a d u l t  s u r v i v o r  o f  c h i l d h o o d  s e x u a l  a b u s e  e n t e r s  t h e r a p y  that a n y  
m e a n i n g f u l  u n d e r s t a n d i n g  of  h i s  o r  h e r  i n j u r i e s  c a n  be 
d e v e l o p e d .  M. S a l t e n ,  s u p r a  at 202.

D i s c o v e r y  of the c a u s e  of  a c h i l d h o o d  s e x u a l  a b u s e  s u r v i v o r ' s  
i n j u r i e s  c a n  a l s o  t a k e  y e a r s .  M a n y  v i c t i m s  are c o n v i n c e d  t h a t  
t h e y  a r e  to b l a m e  f o r  the a b u s e .  S e e  M. d e  Y o u n g ,  s u p r a  at 41. 
T h e  c o n c e p t  of " b l a m e l e s s  i g n o r a n c e - h i s t o r i c a l l y  h a s  b e e n  a 
c e n t r a l  j u s t i f i c a t i o n  for u s e  of t h e  d i s c o v e r y  ru l e  S e e  U r i e  v. 
T h o m p s o n . 3 3 7  U.S. 163, 170 ( 1 9 4 9 ) .  T h a t  c o n c e p t  is c l e a r l y  
r e l e v a n t  in c h i l d h o o d  s e x u a l  a b u s e  c a s e s .  T h e  t r a u m a  a s s o c i a t e d  
w i t h  s e x u a l  a b u s e  c a u s e s  a v i c t i m  to be u n a b l e  to c o n n e c t  h i s  or 
h e r  i n j u r y  w i t h  t h e  abuse. T h e  v i c t i m  thus is " b l a m e l e s s l y  
i g n o r a n t "  of  his o r  h e r  a b u s e - r e l a t e d  i n j u r i e s .  T h e  a b u s e r ,  o n  
t h e  o t h e r  h a nd, is t h e  d i r e c t  c a u s e  of the v i c t i m ' s  t r a u m a ,  a n d  
s h o u l d  n o t  b e  p e r m i t t e d  to p r o f i t  f r o m  the f a c t  th a t  d i s c o v e r y  of 
t h e  c a u s e  o f  a v i c t i m ' s  i n j u r i e s  m a y  o c c u r  long a f t e r  the 
t r a d i t i o n a l  s t a t u t e  of  l i m i t a t i o n s  p e r i o d  h a s  e l a p s e d .

No p u b l i c  b e n e f i t  s u p p o r t s  a r u l e  t h a t  s h i e l d s  c h i l d h o o d  
s e x u a l  a b u s e r s  f r o m  t h e  c o n s e c u e n c e s  of t h e i r  c o n d u c t .  S e e  
C o m m e n t ,  A d u l t  I n c e s t  S u r v i v o r s  and the S t a t u t e  of L i m i t a t i o n s :  
T h e _ P e l a v i d  D i s c o v e r y  R u l e  and L o n g - T e r m  D a m a g e s . 25 S a n t a  C l a r a  
L. Rev. *.91, 2 1 7 - 1 8  (1985). C i v i l  s u i t s  a c t  as d e t e r r e n t s  to 
u n a c c e p t a b l e  b e h a v i o r .  T h e  h o p e  is th a t  t h i s  l e g i s l a t i o n ,  a l o n g  
w i t h  p r o v i d i n g  v i c t i m s  of c h i l d h o o d  s e x u a l  a b u s e  w i t h  a r e m e d y ,  
w i l l  h a v e  a c h i l l i n g  e f f e c t  o n  p o t e n t i a l  a b u s e r s .
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V. Conclusion

To a p p l y  the t r a d i t i o n a l  s t a t u t e  of l i m i t a t i o n s  " d a t e  of 
w r o n g f u l  c o n d u c t "  ru l e  to c i v i l  s u i t s  b r o u g h t  b y  a d u l t  s u r v i v o r s  
of c h i l d h o o d  s e x u a l  a b u s e  is e f f e c t i v e l y  to d e n y  t h e s e  p l a i n t i f f s  
a r e m e d y .  T h e  d i s c o v e r y  r u l e  c l e a r l y  is a p p r o p r i a c e  in t h e s e  
c a s e s ;  a p p l i c a t i o n  of the r u l e  w o u l d  m e a n  t h a t  t h e  s t a t u t e  of 
l i m i t a t i o n s  for a d u l t  s u r v i v o r s  of c h i l d h o o d  s e x u a l  a b u s e  w o u l d  
n o t  b e g i n  to run u n t i l  the p l a i n t i f f ' s  i n j u r i e s  and t h e  f a c t  t h a t  
t h e y  w e r e  c a u s e d  b y  t h e  a buse a r e  d i s c o v e r e d  or  s h o u l d  h a v e  b e e n  
d i s c o v e r e d  b y  the p l a i n t i f f .  T h e  l a t e n t  n a t u r e  of m a n y  o f  the 
i n j u r i e s  a n d  the t i m e  r e q u i r e d  to d i s c o v e r  t h e i r  c a u s e ,  as w e l l  
as t h e  o f f e n d e r ' s  r o l e  in c o e r c i n g  the c h i l d ' s  s i l e n c e ,  m a k e  
a p p l i c a t i o n  of the d i s c o v e r y  r u l e  e s s e n t i a l  in i n t e n t i o n a l  to r t  
s u i t s  a l l e g i n g  i n j u r i e s  r e s u l t i n g  f r o m  c h i l d h o o d  s e x u a l  a b u s e .  
I n d e e d ,  t h e s e  c a s e s  a r e  p e r h a p s  the m o s t  c o m p e l l i n g  e x a m p l e s  of 
t he n e e d  for the d i s c o v e r y  rule. L e g i s l a t i v e  a c t i o n  is e s s e n t i a l  
to p r o v i d e  survivo- s of  c h i l d h o o d  s e x u a l  a b u s e  w i t h  a g e n u i n e  and 
m e a n i n g f u l  l e g a l  r e m e d y .
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