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Alaska State Legislature

HOUSE OF REPRESENTATIVES

P.O. Box V
State Capitol
Juneau, Alaska 99811

memorandum

T0: ALL MBVBEPS
HOUSE OOTAUNITY AfD REGIONAL AFFAIRS OCMMITTEF

FRCM: REPRESENTATIVE EILEEN P. MACLEAN, CHAIRMAN P .1
HOUSE OOW;NITY AW) REGIONAL AFFAIRS OCAMITTEE

DATE: February 13, 1989

RE: Proposed Corrmi tteelegislation

Please review the enclosed legislation and information pertaining to it.
| plan to introduce this legislation on Wednesday, February 15th as a
ccmnittee bill unless there is objection from menbers on the ccrrmittee.
The legislation would clarify in statute that an ordinance or resolution
is suspended if a referendum petition is filed before the operative date
of the ordinance or resolution.

cc: Representative Peter Goll, Co-Chair
Representative Max Gruenberg, Co-Chair
House Judiciary Committee
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LEGISLATIVE AFFAIRS AGENCY

MEMO RAN DUM February 1, 1989
SUBJECT: Municipal Referendum3
(Work Order No. 16-0722A)
T0: Representative Eileen MacLean, Chairman
Community and Regional Affairs Committee
FROM: Tamara Brandt Coo tji(y
Director 1

Division of Legal Services

You have asked for a draft bill that incorporates the sub—
stance of the decision, Interior Taxpayers Association. Inc.
v. Fairbanks North Star Borough, 752 P.2d 781 (Alaska 1987).
A copy of that case is enclosed for your reference. That
case held, 1in essence, that even when a referendum petition
is filed against an ordinance that has already gone into
legal effect, that ordinance is suspended if it has not yet
become operative. At issue was a sales tax which had been
enacted, but collection of the tax had not yet begun at the
time the referendum petition was filed.

Existing law now provides for suspension when a petition 1is
filed before the effective date. This draft expands that
section to provide for suspension of ordinances or resolu—
tions to when a petition is filed before the operative date
of the ordinance or resolution. Please contact me if you
would Ilike any changes.

TBC:gc
W6/071

Enclosure(2)



AS 29.26.180(b)

.rv
THE EFFECTIVE DATE OF THE SUSPENSION OF AN

ORDINANCE BEING REFERRED I|S EXAMINED.

rf:."
7 It

The Supreme Court of Alaska held that "effective
date of the matter referred" refers to the date
when the ordinance becomes operative rather than

»
requires that when a petition for a referendum is

the date Wh%‘f the ordinance becomes law; the law

filed, the ordinance that is 'the subject of the
referral is suspended pending the referendum vote
if the "petition is certified before the effective date
of the matter referred". The court noted that the
term "effective date of the matter referred” can
reasonably have at least two meanings; either when
the ordinance becomes law or.when the ordinance
becomes operative. The ordinance in question had
become lawinit did not yet require the collection of
the new sales tax. The court noted that under the
procedure o~the borough, an ordinance takes effect
as an ordinance on the first business day after it is
adopted; the automatic suspension procecure would
be completely meaningless unless the effective date
is interprete«(\jﬂc to mean when the ordinance becomes
operative. court also agreed that the term
"matter referred" is vague." Interior Taxpayers
Ass'n. Inc. *v. Fairbanks North Star Boroi.gh, 742
P.2d 781.

While the decision of the court clarifies the vague

phrase, review is recommended.
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INTERIOR TAXPAYERS v. FAIRBANKS N. STAR

Alaska 781

m*M741 IMd 701 (Al.tk. 11*71

INTERIOR TAXPAYERS ASSOCIA-
TION, INC.. an Alaska non-profit
corporation, Petitioner,

v,

FAIRBANKS NORTH STAR
[iIOROIICH. Kcupondcent.

No. S-2.715.
supreme Court of Alaska.

Sept. 15. 11)87.

After borough refused to suspend col-
lection of sales tal pending referendum on
sale? tax ordinance that had been sched-
uled. suit was brought to mjoin collection.
The Superior Court denied motion for pre-
liminary injunction and review was sought.
The Supreme Court held that “effective
date of the matter referred,” within mean-
ing of statute requiring suspension of ordi-
nance against which petition for refer-
endum is filed if such petition is certified
liefer* such date, refers to when ordinance
becomes operative, rather than when ordi-
nance becomes law.

Order reversed, case remanded with

instructions.

1. Statutes <*=>301. 341

Initiative and referendum powers set
forth in Alaska Constitution, and laws im-
plementing those powers, should be liberal-
ly construed.

2. Municipal Corporations «*108.10

“Effective daie of the matter re-
ferred," within meaning of statute requir-
ing suspension of ordinance or resolution
against which a petition for referendum is
filed if petition ia certified before such
date, refers to when ordinance becomes
operative such that compliance with ita
terma ia required, rather than when ordi-
nance becomes effective, AS 29.26.1&0fl>).

See publication Words and Phrases
for other Judicial constructions and

definitions.
AImMM 1** 7*7-T44 F M -»

Peter Jm Aschonbrenner, Fairbanks, for
petitioner.

Eugene P. Manly, Asst. Borough Ally.
Fairbanks, for respondent

Before RABINOWITZ, CJ., and
BURKE. MATTHEWS, COMPTON and
MOORE. JJ.

ORDER

This petition for review involves a refer-
endurn petition on a sales tax for the hair
hanks North Star Borough. The petition
for referendum was certified as meeting
the requirements of law by the clerk of the
borough on July 23, 1987. AS 29.2G 180(h)
provides:

If a petition ia certified before the effec-

tive date of the matter referred, the ordi

nance or resolution against which the
petition ia filed shall be suspended pend-
ing the referendum vote.

The referendum vote is scheduled for Octo-
ber 6, 1987. However, the borough re-
fused to suspend the collection of the sales
Lax which waa to begin on August 1, 1987
The pctiti* icr sued to enjoin collection and
moved for a preliminary injunction. The
tnal court denied the motion for a prelimi-
nary injunction on the grounds that the
effective date of the ordinance rcimposmg
the sales tar. was June 15, 1987 even
thoug. fhe sales tax was not to go into
effect until August 1. Thus, the court
reasoned, certification of the referendum
petition occurred after, rather than before,
the effective date of the matter referred
and suspension was not required under the
statute. Petitioner seeks review of thia
ruling.

The court has previously stayed collec-
tion of the sales Lax pending a decision on
the petition for review. We now grant the
petition and order entry of s preliminsry
injunction for the reasons that fellow

The term “effective date of the matter
referred” can reasonably have at least two
meanings, Under one meaning the term
may refer to when the ordinance becomes
law. Alternatively, the term may refer to
when the ordinance becomes operative,
that ia, when compliance with its terms is



7H2  Alimka

requiredl The tnal court adopted the first
meaning. In our view the second meaning
ia to l-e preferred for several reasons

[1,21 Pint, initiative and referendum
(Miwen ure net fort> in uur constitution ami
the laws implementing them should P lib-
erally construed Municipality uf An
chornge v. FVnhne, 568 P 2d I, M(Alaska
1977) "To that end 'all doubts as to tecli
meal deficiencies or failure to comply with
the exact letter of procedure shall lie re
solved in favor of the accomplishment of
that purpose'" Id. (citing Houcher i
Engitrom, \M2H I’ 2d 456, 462 (Alaska 19741,
quoting Cope t Toronto, 8 Utah 2< 255,
332 P.2d »77, "JVJ (1058) (footnote omitted))

Second, the referendum process can not
start without having an onlinance which
haa been passed by the municipality in
question. Under the Fairbanks North Star
Borough procedure, an ordinance takes ef
feci on the first business day following th-
day it ia paiscd. There ia obviously no
caae where AS 29.26.180(h) could operate
with respect to Fairbanks North 3'ar Bor
ough ordinance* if "effective date” meana
merely when the ordinance become! law.
Thus, the automatic suspension alalute
could be made completely mraninglesa if
we interpret "effective date" aa did the
tnal judge

Third, the purpose of the "before the
effective date" limitation on suspension
seems to be to avoid public confuaion, as
where the public fint must comply with a
new law, then the need for compliance is
i-iiminated because of certification of a ref-
erendum petition, and then compliance ia
required because of voter approval at the
referendum election. Interpreting effec-
tive dale m the sense of operative date ia
consistent with this purpose.

Fourth, "matter referred" is a vague
term. Ita use suggests that the legislature
did not umu that it would be necessarily
synonymous with *ordinance or resolution
against which the petition is filed.” If so,
the distinction is between the ordinance on
the one hand and ita subject matter on the

I. A com which demonstrate* that ‘effective
dale* does not necr sartly mesa the dale on
which ihl law beci nrs taw, but when Il br-
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other  Accepting this distinction, one msy
rendily ssy in the context of this case that
while the effective date of the ordinance is
the day after it was passed, the effective
date of the subject matter, the tax. is when
the tax is first levied

The |K'tition for review is granted, the
order denying the motion for preliminary
injunction u reversed, and this rase is ie
mandcd to the superior court with mstruc
lion* in grant the motion for preliminary
injunrtion and for further proceedings

AN\ -
((]) Jni. «etm>i>

Onus IR80N, Petitioner,

‘YTATE of Alaaka, Respondent.
No. S-2262.

Supreme Court of Alaska.
Stpt 17, 1987

Appeal from the District Court, Thiri-
Judicial District; James C. Homsday,
Judge.

Kevin F. McCoy, Asst. Public Defender,
Kenai, Dana Fabe, Public Defender, An-
chorage, for petitioner.

James V. Gould, A»st Atty. Gen.. An-
chorage, Grace Berg “haible, Atty Gen.,
Juneau, for respondent

Before RABINOWITZ. CJ, and
BURKE. MATTHEWS. COMPTON and
MOORE. JJ.

ORDER

On consideration of the petition for hear-
ing filed July 6, 1987. and response thereto,

IT IS ORDERED.

The petition for hearing ~ denied.
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LEGISLATIVE AFFAIRS AGENCY

MEMO HAWD11 M April 26, 1989

SUBJECT: Amendment lo HB 174

TO: Representative Terry Martin

FROM: Tamara Brandt Cook.AT,
Director

Division of Legal Services

Here 1s the amendment that you requested providing that when
a referendum petition 1is certified the ordinance or resolu—
tion that 1is the subject of the petition is suspended pend—
ing the referendum vote. A petition is certified when it 1is
filed with the municipal clerk and is found to meet the form
requirements and signature requirements of statute.

Under existing law the matter that is the subject of a ref—
erendum petition is suspended only if it has not yet takei
effect at the time of :ertification. HB 174 in 1its original
form clarifies the language used in accordance with the
decision, Interior Taxpayers Association Inc. v. Fairbanks
North Star Borough, 742 P.2d 781 (Alaska 1978).

TBC:gcC
WKG9/118

Enclosure
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Cook

AMENDMENT

ERED IN THE HOUSE BY MARTIN

TO: HB )74

*, lines 11 - 15:
-elete all material and insert:
"(b) When (IF) a petition is certified (BEFORE THE EFFECTIVE DATE
OF THE MATTER REFERRED,] the ordinance or resolution against which the

petition is filed shall be suspended pending the referendum vote."

1 4/25/89



To:

AMENDMENT

HB 174 Offered in House Judiciary

On page 1, line 11, delete subsection (b) and insert:

(b) When [IF] a petition is certified [BEFORE THE
EFFECTIVE DATE OF THE MATTER REFERRED], the ordinance or
resolution against which the petition is filed shall be
suspended pending the referendum vote. During the period
of suspension, the governing body may not enact an
ordinance or resolution substantially similar to the

suspended measure.



8§29.25.020 Alaska

Vnlidity and construction of statute or
ordinance restricting outdoor rate adver-
tising by motels, motor courts, and the
like. 80 ALR3d 710.

Validity of state or locul regulation
dealing wilh resale of tickets to theatrical
or sporting events. 81 ALR3d 655.

W hat constitutes "sale" of liquor in vio-
lation of statute or ordinance. 89 ALR3d
551.

Statutes 829.25.020

Vnlidity and construction of statute or
ordinance prohibiting desecration of
church. 90 ALR.Id 1128.

Vnlidity, construction, and application
of regulation regarding outside employ-
ment of governmental employees or offi-
cers. 94 ALR3d 1230.

Sec. 29.25.020. Ordinance procedure, (a) An ordinance is intro-

duced in writing in the form
Ib) The following procedure g
nances, except emergency ordina

(1) an ordinance may be introd

required by the governing body.

overns the enactment of all ordi-
nces:

uced by a member or committee of

the governing body, or by the mayor or manager,;
(2) an ordinance shall be set by the governing body for a public

hearing by the affirmative vote o
on the question;

fa majority of the votes authorized

i3i at least five days before the public hearintr a summary of the
ordinance shall be published together with a notice of the time and

place for the hearing;

(4) copies of the ordinance shall be available to all persons pn_

at the hearing, or the ordinance

it

shall be read in full;

15) during the hearing the governing body shall hear all interested

persons wishing to be heard;

(6) after the public hearing the governing body shall consider the
ordinance, and may adopt it with or without amendment;

(7) the governing body shall pr
ordinance that is adopted.

int and make available copies of an

(c) An ordinance takes effect upon adoption or at a later date speci-

fied in the ordinance.

id) This section does not apply

to an ordinance proposed under AS

04.11.502(c). <§ 8 ch 74 SLA 1985; am $ 15 ch 80 SLA 1986)

Effect of amendments. — The 1986
amendment added subiecf.cn <di.

NOTES TO

An ordinance may be amended after
public hearing without the necessity
of a new hearing. Liberali v Bristol Bay
Borough. Sup Ct. Op. No. 1735 il;ile No.
3365*. 584 P 2d 1115 09781. decided un-
der former, similar law.

Only thone changes to an ordinance
which are *o substantial as to change its
basic character require that the public
hearing process be repeated Liberaii v

DECISIONS

Bristol Bay Borough. Sup, Ct. Op. No.
1735 +Kile No. 33651, 584 P2d 1115
'1978*. decided under former, similar law.

W here a public hearing on an ordinance
took place, and subsequently the ordi*
nance was amended but the amendments
fell squarely within the descriptive sum-
mary published in the n<wspaper .IS no-
nee of the previous public hearing, no ad-
ditional hearing was required and failure

56
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Alaska State Legislature

HOUSE OF REPRESENTATIVES

Official Business P.O. Box V
Stale Capitol
Juneau. Alaska WHII

MEMORANDUM

TO: ALL MEMS3EPS
HCUSE OCTAUNITY AfD REGIONAL AFFAIRS CCHMITTEF

FROM: REPRESENTATIVE EILEEN P. MACLEAN, CHAIRMAN «2.lum La*
FOJSE OM/IINITY AND REGIONAL AFFAIRS 'TT.MITTEE

DATE: February 13, 1989

Rr: Proposed Committee Legislation

Please review the enclosed legislation and information pertaining to it.
I plan to introduce this legislation on Wednesday, February 15th as a
committee bill unless there is objection from merrbers on the committee.
The legislation would clarify in statute that an c'dinance or resolution
is suspended if a referendum petition is filed before the operative date
of the ordinance or resolution.

cc: Representative Peter Goll, Co-Chair
Representative Max Cruenberg, Co-Chair
House Judiciary Committee
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LEGISLATIVE AFFAIRS AGENCY

M EMORANDUM February 989
SUBJECT: Municipal Referenduma
(Work Order No. 16-0722A)
TO: Representative Eileen MacLean, Chairman
Community and Regional Affairs Committee
FROM: Tamara Brandt Co o w«y
Director ™

Division of Legal Services

You have asked for a draft bill that incorporates the sub—

stance of the decision, Interior Taxpayers Association, Inc.
v. Fairbanks North Star Borough, 742 P.2d 781 (Alaska 1987).
A copy of that case is enclosed for your reference. That

case held, 1in essence, that even when a referendum petition
is filed against an ordinance that has already gone into
legal effect, that ordinance 1is suspended if it has not yet
become operative. At 1issue was a sales tax which had been
enacted, but collection of the tax had not yet begun at the
time the referendum petition was filed.

Existing law now provides for suspension when a petition is
filed before the effective date. This draft expands that
section to provide for suspension of ordinances or resolu—
tions to when a petition is filed before the operative date
of the ordinance or resolution. Please contact me if you
would like any changes.

TBC:gc
W6/071

Enclosure(2)



AS 29.26.180(b)

THE EFFECTIVE DATE OF THE SUSPENSION OF AN
ORDINANCE’ BEING REFERRED 'IS EXAMINED.
oo\/—

W.-.:
°|"A
"4Fj.:

rv;

The Supreme Court of Alaska held that "effective
date of the matter referred"” refers to the date
when the ordinance becomes operative rather than
the date when the ordjnance becomes law; the law
requires tha't*-lwhen a petition» for a referendum is
filed, the ordinance that is the subject of the
referral is suspended pending the referendum vote
if the "petition is certified before the effective date
of the matter referred". The court noted that the
term "effecti\;e date of the rlnatter referred” can
reasonably have at least two meanings: either when
the ordinance becomes law or.when the ordinance
becomes operative. The ordinance in question had
become law but did not yet require the collection of
the new sales tax. The court noted that under the
procedure o fSie borough, an ordinance takes effect
as an ordinance on the first business day after it is
adopted; the**kutomatic suspension procedure would
be completely meaningless unless the effective date
is interpreted to mean when the ordinance becomes
operative, “h e court also agreed that the term
"matter referred" is vague." Interior Taxpayers
Ass'n. Inc. v. Fairbanks North Star Borough, 7U2
P.2d 781.

While the decision of the court clarifies the vague

phrase, review is recommended.

-57-
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INTERIOR TAXPAYERS v. FAIRBANKS N. STAR Alaska 781
Cite m 743 PVil 78L (Aluk* 1787)

INTERIOR TAXPAYERS ASSOCtA
TION, INC., an Aluaka non-profit
corporation, Petitioner,

V.

FAIRBANKS NORTH STAR
BOROUGH. Respondent.

No. S-2315.
Supreme Court of Alaska.

Sept. 15, 1987.

After borough refused to suspend col-
lection of sales talc pending referendum on
sales tax ordinance that had been sched-
uled, suit was brought to enjoin collection.
The Superior Court denied motion for pre-
liminary injunction and review waa sought.
The Supreme Court held that "effective

date of the matter referred,” within mean-
ing of statute requiring suspension of ordi-
nance against which petition for refer-
endum is filed if such petition ia certified
before such date, refers to when ordinance
becomes operative, rather than when ordi-

nance becomes law.

Order reversed, case remanded with

instructions.

1. Statutes =301, 341

Initiative and referendum powers set
forth in Alaaka Constitution, and laws im-
plementing those powers, should be liberal-

ly construed.

2. Municipal Corporations «=»108.10

"Effective date of the matter re-

ferred,"” within meaning of statute requir-
ing suspension of ordinance or resolution
against which a petition for referendum is
filed if petition is certified before such
date, refers to when ordinance becomes
operative such that compliance with its
terms is required, rather than when ordi-
nance becomes effective. AS 29.26.180(b).

See publication Words and Phrases
for other Judicial constructions and
definitions.

AMU tap. 747-7%4 87b—«

Peter J. Aschenbrenner, Fairbanks, for
petitioner.

Eugene P. Hardy, Asst. Borough Attv.,
Fairbanks, for respondent.

Before RABINOWITZ, C.J., and
BURKE, MATTHEWS, COMPTON and
MOORE. JJ.

ORDER

This petition for review involves a refer-
endum petition on a sales tax h r the Fair-
banks North Star Borough. Tiie petition
for referendum was certified as meeting
the requirements of law by the clerk of the
borough on July 23, 1987. AS 19.26.180(b)
provides:

If a petition is certified before the effec-

tive date of the matter referred, the ordi-

nance or resolution against which the

petition is filed shall be suspended pend-

ing the referendum vote.
The referendum vote is scheduled for Octo-
ber 6 1987. However, the borough re®
fused to suspend the collection of the sales
tax which was to begin on August 1, 1987.
The petitioner sued to enjoin collection and
moved lot a preliminary injunction. The
trial court denied the motion for a prelimi-
nary injunction on the grounds that he
effective date of the ordinance leimposing
the sales tax was June 15, 1987 ever
though the sales tax was not to go ir.to
effect until August 1. Thus, the court
reasoned, certification of the referendum
petition occurred after, rather than before,
the effective date of the matter referred
and suspension was not required under the
statute. Petitioner seeks review of this
ruling.

The court has previously stayed collec-
tion of the sales tax pending a decision on
the petition for review. We now grant the
petition and order entry of a preliminary

injunction for the reasons that follow.

The term "effective date of the matter
referred" can reasonably have at least two
meanings. Under one meaning the term
may refer to when the ordinance becomes
law. Alternatively, the term may refer to
when the ordinance becomes operative,

that is, when compliance with its terms is
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required.l The trial court adopted the first
meaning:. In our view the second meaning
is to be preferred for several reasons.

(1,21 First, initiative and referendum
powers are set forth in our constitution and
the laws implementing them should be lib-
erally construed. Municipality of An-
chorage v. Frohne, 568 P.2d 3, 8 (Alaska
1977). "To that end ‘all doubts as to tech-
nical deficiencies or failure to comply with
the exact letter of procedure shall be re-
solved in favor of the accomplishment of
that purpose.’” ld. (citing Boucher wv.
Engstrom, 528 P.2d 456, 462 (Alaska 19*74),
quoting Cope v. Toronto, 8 utah 2d 255,
332 P.2d 977, 979 (1958) (footnote omitted)).

Second, the referendum process can not
start without having an ordinance which
has been passed by the municipality in
question. Under the Fairbanks North Star
Borough proceaure, an ordinance takes ef-
fect on the first business day following the
day it is passed. There is obviously no
case where AS 29.26.180(b) could operate
with respect to Fairbanks North Star Bor
ough ordinances if "effective date"™ means
merely when the ordinance becomes law.
Thus, the automatic suspension statute
could be made completely meaningless if
we interpret "effective date" aa did the
trial judge.

Third, the purpose of the "before the
effective date" limitation on suspension
seems to be to avoid public confusion, aa
where the public first must comply with a
new law, then the need for compliance is
eliminated because of certification of a ref-
erendum petition, and then compliance is
required because of voter approval at the
referendum election. Interpreting effec-
tive date inthe sense of operative date is
consistent with this purpose.

Fourth, “matter referred” is a vague
term. Its use suggests that the legislature
did not mean that it would be necessarily
synonymous with "ordinance or resolution
against which the petition is filed." If so,
the distinction is between the ordinance on
the one hand and its subject matter on the

l. A case which demonstrate* that ‘effective
date* does not necessarily mean the dale on
which (he law become* law, but when il br-

other. Accepting this distinction, one may
readily say in the context of this case that
while the effei ive date of the ordinance is
the day after it was passed, the effective
date of the subject matter, the tax, is when
the tax is first levied.

The petition for review is granted, tho
order denying the motion foi oreliminary
injunction is reversed, ami this case is re-
manded to the superior court with instruc-
tions to grant the motion for preliminary
injunction and for further proceedings.

Douglas A. CARSON, Petitioner,
V.
STATE of Alaska, Respondent
No. S-2262.

Supreme Court of Alaaka.
Sept 17, 1987.

Appeal from the District Court Third*
Judicial District James C. Homaday,
Judge.

Kevin F. McCoy, Asst Public Defender,
Kcnai, Dana Fabe, Public Defender, An-
chorage, for petitioner.

James V. Gould, Asst Atty. Gen.. An-
chorage, Grace Berg Schaible, Atty. Gen.,
Juneau, for respondent

Before RABINOWITZ, CJ., and
BURKE, MATTHEWS, COMPTON and
MOORE, JJ.

ORDER

On consideration of the petition for hear-
ing filed July 6,1987, and response thereto,

IT IS ORDERED:

The petition for hearing ia denied.
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BY THE COMMUNITY AND
REGIONAL AFFAIRS COMMITTEE

IN THE HOUSE
HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to suspension of a municipal ordi—

nance or resolution against which a referendum peti—
tion is filed."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.26.180(b) is amended to read:
(b) IT a petition is certified before the effective date of the

ordinance or resolution against which the petition is filed or before

the operative date when compliance with the ordinance or resolution is
required (MATTER REFERRED), the ordinance or resolution (AGAINST WHICH
THE PETITION IS FILED) shall be suspended pending the referendum vote.

During the period of suspension, the governing body may not enact an

ordinance or resolution substantially similar to the suspended mea—

sure .



