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Alaska State Legislature
HOUSE OF REPRESENTATIVES

P .O . Box V 
S ta te  C ap ito l 

.Juneau , A lask a  99811

m e m o r a n d u m

TO: A L L  MBvBEPS
HOUSE OOTAUNITY A fD  REGIONAL AFFA IRS OCMMITTEF

FRCM: REPRESENTATIVE E ILEEN  P. MACLEAN, CHAIRMAN lP  .1
HOUSE OOvMjN ITY  AW) REGIONAL AFFA IRS OCAMITTEE

DATE: February  13, 1989

RE: Proposed Corrmi t tee  L e g is la t io n

P lease  rev iew  the e n c lo se d  le g is la t io n  and in fo rm a tion  p e r ta in in g  to  i t .
I p lan  to in tro d u ce  th is  le g is la t io n  on Wednesday, February  15th as a 
c cm n it te e  b i l l  u n le s s  th e re  is  o b je c t io n  from menbers on the ccrrm ittee . 
The  le g is la t io n  would c l a r i f y  in s ta tu te  th a t an o rd in an ce  o r r e s o lu t io n  
is  suspended i f  a referendum  p e t i t i o n  is f i l e d  b e fo re  the o p e ra tiv e  da te  
o f  the o rd in a n ce  o r r e s o lu t io n .

c c :  R e p re se n ta t iv e  P e te r  G o l l ,  C o -C h a ir
R e p re se n ta tiv e  Max G ruenberg , C o -C h a ir  
House J u d i c ia r y  Com m ittee



POUCH v M AU CAPirOl
c; p un ns n 173 fn \ n fR\ n  r \  ctp  n n  nn fT3 iuNf»u aiaskawbh

’IQ / 4V j IHuO

LEGISLATIVE AFFAIRS AGENCY

M E M O  R A N  D U M  February 1, 1989

SUBJECT:

TO:

FROM:

M u n i c i p a l  Referendum3 
(Work Order No. 16-0722A)

Repres e n t a t i v e  E ileen MacLean, Chairman 
C o m m u n i t y  and Regional Affairs Committee

Tamara Brandt Coo^tji ( y  
Direc t o r  1
Di v is ion of Legal Services

You have asked for a draft bill that incorporates the s u b­
stance of the decision, Interior T a x p a y e r s  Association. Inc. 
v. Fai rbanks N o r t h  Star B o r o u g h , 752 P . 2d 781 (Alaska 1987). 
A  copy of that case is enclosed for your reference. That 
case held, in essence, that even w h e n  a r e f e r e n d u m  petition 
is filed against an o r d i nance that has a l r e a d y  gone into 
legal effect, that ordinanc e is s u s p end ed if it has not yet 
become operative. At issue was a sales tax w h i c h  had been 
enacted, but c o l l e c t i o n  of the tax h a d  not yet begun at the 
time the r e f e r e n d u m  p e t i t i o n  was filed.

E x i s t i n g  law n o w  p r o v i d e s  for s u s p e n s i o n  w h e n  a p e t iti on is 
filed b e fore the effective date. This draft expands that 
se c t i o n  to p r o v i d e  for s uspension of ordinance s or r e s o l u­
tions to when a p e t i t i o n  is filed b e f o r e  the operative date 
of the ordinance or resolution. Please contact me if you 
w o u l d  like any c h a n g e s .

T B C :gc 
W6/071

Enclosure(2)
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AS 29.26.180(b) TH E E F F E C T IV E  DA TE OF TH E SU SPEN SIO N  OF AN

ORDINANCE BEING R E F E R R E D  l|S EXAMINED.
;

rif:.'
7 'it:

The Supreme C o u rt of A laska held that "effective  

date of the matter re fe rre d "  re fe rs  to the date 

when the ordinance becomes operative rather than 

the date when the ordinance becomes law; the law
• #*f »

requires  that when a petition for a referendum is 

f iled, the ordinance that is  ' the subject of the 

re fe rra l is suspended pending the referendum vote 

i f  the "petition is  certif ied  before the effective date 

of the matter r e f e r r e d " .  The court noted that the 

term "e ffe ctiv e  date of the matter re fe rre d " can 

reasonably have at least two meanings; either when 

the ordinance becomes law or . when the ordinance 

becomes operative. Th e ordinance in question had 

become la w in it  did not y et req u ire  the collection of 

the new sales ta x .  The court noted that under the 

procedure o ^ t h e  borough, an ordinance takes effect 

as an ordinance on the f i r s t  business day after it is 

adopted; the automatic suspension procecure would

be completely meaningless unless the effective date
«v* '

is interpreted to mean when the ordinance becomes 

operative. court also agreed that the term

"m atter re fe rre d "  is  v a g u e . "  Interior T a xp a yers  

A ss 'n .  Inc. *v. Fa irban ks North S ta r  B oroi.gh, 742 

P. 2d 781.

While the decision of the court c la r if ie s  the vague 

ph rase , review is  recommended.

-5 7 -



IN T E R IO R  TA X PA Y ER S v. FAIRB AN K S N. STAR Alaska 781
m * M 7 4 1  IM d  701 (A l. tk .  11*71

IN TER IO R  TA X PA Y ER S ASSOCIA­
TIO N , INC.. an  A laska n o n -p ro fit 

co rp o ra tio n , P e titio n e r ,

v,
FA IRBANKS NORTH STAR 

l iOROl lCH .  Kcupondcn t.
No. S-2.7I5. 

su p rem e C ourt o f Alaska.

S e p t. 15. 11)87.

A fter borough refu sed  to  suspend  col­
lection of sales t a l  pending referendum  on 
sale? tax ordinance th a t had been sched­
uled. su it w as b ro u g h t to  mjoin collection. 
The Superior C ourt denied motion for p re­
lim inary injunction and  review  w as sought. 
The Suprem e C ourt held th a t  “effective 
da te  o f the m a tte r re fe rre d ,” within m ean­
ing of s ta tu te  requiring  suspension o f o rd i­
nance ag a in s t which petition for re fe r ­
endum  is filed if such petition is certified 
liefer* such date, re fe rs  to  w hen ordinance 
becomes operative, ra th e r  th an  when ordi­
nance becom es law.

O rder reversed, case rem anded with 
instructions.

1. S ta tu te s  <*=>301. 341

In itiative and referendum  pow ers se t 
fo rth  in A laska C onstitution, and law s im­
plem enting those pow ers, should  be liberal­
ly construed.

2. M unicipal C o rp o ra tio n s  «^I08.10

“ E ffective d a ie  o f the  m a tte r  re­
ferred ,"  w ithin m eaning o f s ta tu te  requ ir­
ing suspension o f ordinance o r resolution 
ag a in st which a petition fo r referendum  is 
filed if petition ia certified  before such 
date, re fe rs  to  w hen ordinance becomes 
operative such th a t  com pliance w ith ita 
term a ia required , ra th e r  th an  when ordi­
nance becomes effective, AS 29.26.1&0fl>).

See publication W ords and Phrases 
for other Judicial constructions and 
definitions.

A Im M  I * *  7 * 7 -7 4 4  F M - »

Peter J■ A schonbrenner, Fairbanks, for 
petitioner.

Eugene P. Manly, A sst. Borough A l ly . 
Fairbanks, for respondent

Before RAB1NOWITZ, C J ., and 
BURKE. MATTHEWS, COMPTON and 
MOORE. JJ .

ORDER
This petition for review involves a refer- 

endurn petition on a sales tax for the hair 
hanks N orth  S ta r  Borough. The petition 
fo r referendum  was certified as  m eeting 
the  requ irem en ts of law by the clerk of the 
borough on Ju ly  23, 1987. AS 29.2G 180(h) 
provides:

If a petition ia certified  before the effec­
tive d a te  o f the m atte r referred , the ordi 
nance o r resolution ag a in s t which the 
petition ia filed shall be suspended pend­
ing the referendum  vote.

The referendum  vote is scheduled fo r O cto­
ber 6, 1987. However, the borough re ­
fused to  suspend the collection of the sales 
Lax which waa to  begin on A ugust 1, 1987 
The pctiti* icr sued to enjoin collection and 
moved fo r a  prelim inary injunction. The 
tn a l co u rt denied the motion for a prelim i­
nary  injunction on the grounds th a t the 
effective d a te  o f  the ordinance rcim posmg 
the  sa les  tar. was Ju n e  15, 1987 even 
thoug. fh e  sa les tax w as not to go into 
e ffec t until A u g u st 1. Thus, the court 
reasoned, certification of the referendum  
petition occurred  a fte r, ra th e r  than before, 
the  effective date  o f the m a tte r referred  
and suspension w as not required  under the 
s ta tu te . P etitioner seeks review  o f thia 
ruling.

The cou rt has  previously stayed  collec­
tion o f the  sa les Lax pending a decision on 
the petition fo r review. We now g ran t the 
petition and  o rd er en try  o f s prelim insry 
injunction fo r the reasons th a t fellow 

The term  “effective date  of the m atte r 
re fe rre d "  can reasonably  have a t least two 
m eanings, U nder one m eaning the term  
m ay re fe r  to  when the  ordinance becomes 
law. A lternatively , the term  may re fe r  to 
when the  ordinance becomes operative, 
th a t ia, w hen com pliance w ith its term s is
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r e q u ir e d 1 The tn a l cou rt adopted th e  first 
m eaning. In ou r view the second m eaning 
ia to l-e p referred  for several reasons

|I , 2 I  P in t ,  initiative and referendum 
(Miwen u re net fo rt>. in uur constitu tion  ami 
the  laws im plem enting them  should I** lib­
e r a lly  construed  M unicipa lity  u f  An  
chornge v. FVnhne, 568 P 2d .'I, M (A laska 
1977) "To th a t end 'all doubts as to  tecli 
meal deficiencies o r failure to  comply with 
the  exact le tte r  of procedure shall lie re  
solved in favor o f the  accom plishm ent of 
th a t p u rp o se ' "  Id. (citing Houcher  i>. 

E ngitrom , .V2H I’ 2d 456, 462 (A laska 19741, 
quoting  Cope t>. Toronto, 8 U tah 2<i 255, 
332 P.2d !»77, 'JVJ (1058) (footnote om itted))

Second, th e  referendum  process can not 
s ta r t  w ithout having an on linance which 
haa been passed by the m unicipality in 
question. U nder the F airbanks N orth  S ta r 
Borough procedure, an ordinance takes ef 
feci on the f irs t business day following th -  
day it ia paiscd . T here ia obviously no 
caae w here AS 29.26.180(h) could opera te  
w ith respect to  F airbanks N orth  3 'a r  B o r  
ough  ordinance* if "effective d a te ” m eana 
m erely when the ordinance becom e! law. 
T hus, th e  au tom atic suspension a la lu te  
could be m ade com pletely m ran ing lesa if 
we in te rp re t "effective  d a te"  aa did the 
tn a l  judge

Third, the purpose o f the "b e fo re  the 
effective d a te"  lim itation on suspension 
seem s to  be to  avoid public confuaion, as 
w here the public f i n t  m ust comply w ith a 
new law, then the need for com pliance is 
i-iim inated because of certification  o f  a re f ­
erendum  petition, and then  com pliance ia 
requ ired  because o f vo te r approval a t  the 
referendum  election. In te rp re tin g  effec­
tive d a le  m the sense o f  opera tive d a te  ia 
consisten t w ith th is purpose.

Fourth, "matter referred" is a vague 
term. Ita use suggests that the legislature 
did not u m u  that it would be necessarily 
synonymous with "ordinance or resolution 
against which the petition is filed.” If so, 
the distinction is between the ordinance on 
the one hand and ita subject matter on the

I. A com  which demonstrate* that 'effective 
dale* does not necr sartly mesa the dale on 
which ih l law beci nrs taw, but when ll br­

o ther Accepting this distinction, one msy 
rendily ssy  in the context o f this case that 
while the  effective date o f the ordinance is 
the day a f te r  it was passed, the effective 
da te  o f the sub ject m atter, the tax. is when 
the tax is f irs t levied

The |K'tition for review is g ran ted , the 
o rder denying th e  motion for prelim inary 
injunction u  reversed , and this ra se  is ie 
m andcd to  the superio r court with m struc 
lion* in g ran t th e  motion for prelim inary 
injunrtion  and for fu rth e r  proceedings

J^\ _
(o Jni.,«etm>i»>

Onus IR 8 0 N , P e titio n e r ,

‘/TA TE o f  A laaka, R esponden t.

No. S-2262.

S uprem e C ourt o f Alaska.

S tp t 17, 1987

Appeal from  th e  D istric t C ourt, T h ir i-  
Judicial D istrict; Ja m es C. H om sday, 
Judge .

Kevin F. McCoy, A sst. Public D efender, 
Kenai, D ana Fabe, Public D efender, An­
chorage, fo r petitioner.

Jam es V. Gould, A » s t A tty . Gen.. An­
chorage, G race B erg ^haib le , A tty  Gen., 
Ju n e au , fo r re sp o n d e n t

B efore RABINOW ITZ. C J „  and 
BU RKE. M ATTHEW S. COM PTON and 
MOORE. JJ .

O RD ER
On consideration  o f  the  petition  fo r h ea r­

ing filed Ju ly  6, 1987. and response there to ,

IT IS O RD ERED .

The petition fo r h earing  ^  denied.

cornea operative, U Clry e l /‘UhH/kw h  Ueten,
170 So Jd  441, 44] ( F U l M a ) .
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LEGISLATIVE AFFAIRS AGENCY

M E M O  H A W D 1 1  M April 26, 1989

» * K K M r  .1 A l l  I  A I I I  f  4

I t  I M  A l l  A l  A V t  A  V I A  I I  

WI Kim

SUBJECT: Amendment lo HB 174

TO: Representative Terry Martin

FROM: Tamara Brandt C o o k .A f ,
Director
Division of Legal Services

Here is the amendment that you requested providing that when 
a referendum petition is certified the ordinance or resolu­
tion that is the subject of the petition is suspended pend­
ing the referendum vote. A petition is certified when it is 
filed with the municipal clerk and is found to meet the form 
requirements and signature requirements of statute.

Under existing law the matter that is the subject of a ref­
erendum petition is suspended only if it has not yet takei 
effect at the time of :ertification. HB 174 in its original 
form clarifies the language used in accordance with the 
decision, Interior Taxpayers Association Inc. v. Fairbanks 
North Star B o r o u g h , 742 P.2d 781 (Alaska 1978).

TBC:gc 
W K G 9 / 1 18

Enclosure



A M E N D M E N T

6-0722Aa
Cook

' ERED IN THE HOUSE 

TO: HB )74

BY MARTIN

*, 1ines 11 - 15:

-•lete all material and insert:

"(b) When (IF) a petition is certified (BEFORE THE EFFECTIVE DATE 

OF THE MATTER REFERRED,] the ordinance or resolution against which the 

petition is filed shall be suspended pending the referendum vote."

-1- 4/25/89



A M E N D M E N T

To: H B  174 O f f e r e d  in H o u s e  J u d i c i a r y

O n  p a g e  1, li n e  11, d e l e t e  s u b s e c t i o n  (b) a n d  i n s ert:

(b) W h e n  [IF] a p e t i t i o n  is c e r t i f i e d  [ B E F O R E  T H E  

E F F E C T I V E  D A T E  O F  T H E  M A T T E R  R E F E R R E D ] ,  t h e  o r d i n a n c e  o r  

r e s o l u t i o n  a g a i n s t  w h i c h  the p e t i t i o n  is f i l e d  s h a l l  be 

s u s p e n d e d  p e n d i n g  t h e  r e f e r e n d u m  v o t e .  D u r i n g  t h e  p e r i o d  

o f  s u s p e n s i o n ,  t h e  g o v e r n i n g  b o d y  m a y  n o t  e n a c t  a n  

o r d i n a n c e  o r  r e s o l u t i o n  s u b s t a n t i a l l y  s i m i l a r  t o  t h e  

s u s p e n d e d  m e a s u r e .



§ 29.25.020 A l a s k a  St a t u t e s § 29.25.020

V nlid ity  and  construction  of s ta tu te  or 
ord inance  re s tr ic tin g  outdoor ra te  ad v er­
tis in g  by m otels, m otor courts, and  the  
like . 80 ALR3d 710.

V alid ity  o f  s ta te  or locul reg u la tio n  
d ealin g  w ilh  resale  o f tick e ts  to th ea tric a l 
o r sp o rtin g  even ts. 81 ALR3d 655.

W hat co n stitu te s  "sale '' o f liquor in vio­
la tio n  of s ta tu te  o r ord inance. 89 ALR3d 
551.

V nlidity and construction  of s ta tu te  or 
o rdinance p roh ib iting  desecration  of 
church. 90 ALR.Id 1128.

V nlidity, construction , and  application  
o f reg u la tio n  reg ard in g  ou tside  em ploy­
m en t o f  governm ental em ployees or offi­
cers. 94 ALR3d 1230.

S e c .  2 9 .2 5 .0 2 0 . O r d i n a n c e  p r o c e d u r e ,  (a) A n  o r d in a n c e  is in t r o ­
d u c e d  in  w r i t in g  in  th e  fo rm  r e q u ir e d  by  th e  g o v e rn in g  body.

lb ) T h e  fo llo w in g  p ro c e d u re  g o v e rn s  th e  e n a c tm e n t  o f  a l l  o r d i ­
n a n c e s ,  e x c e p t e m e rg e n c y  o rd in a n c e s :

(1) a n  o rd in a n c e  m a y  b e  in tro d u c e d  by  a  m e m b e r  o r  c o m m itte e  o f  
t h e  g o v e r n in g  body , o r  by  th e  m a y o r  o r m a n a g e r ;

(2) a n  o r d in a n c e  s h a l l  b e  s e t  by  th e  g o v e rn in g  body fo r a  p u b lic  
h e a r in g  by  th e  a f f i r m a t iv e  v o te  o f  a  m a jo r ity  o f  th e  v o te s  a u th o r iz e d  
o n  th e  q u e s tio n ;

i 3 i a t  l e a s t  f iv e  d a y s  b e fo re  th e  p u b lic  h e a r in tr  a  s u m m a r y  o f  th e  
o r d in a n c e  s h a l l  be p u b lis h e d  to g e th e r  w ith  a  n o tic e  o f  th e  t im e  a n d  
p la c e  fo r th e  h e a r in g ;

(4) c o p ie s  o f  th e  o r d in a n c e  s h a l l  be a v a i la b le  to  a l l  p e rs o n s  pn_ i t  
a t  th e  h e a r in g ,  o r  th e  o r d in a n c e  s h a l l  be re a d  in  fu ll;

15) d u r in g  th e  h e a r in g  th e  g o v e rn in g  b o d y  s h a ll  h e a r  a l l  in te r e s te d  
p e r s o n s  w is h in g  to  b e  h e a rd ;

(6) a f t e r  th e  p u b lic  h e a r in g  th e  g o v e rn in g  body s h a l l  c o n s id e r  th e  
o r d in a n c e ,  a n d  m a y  a d o p t i t  w ith  o r  w ith o u t a m e n d m e n t;

(7) th e  g o v e r n in g  bo d y  s h a l l  p r in t  a n d  m a k e  a v a i la b le  co p ie s  o f  a n  
o r d in a n c e  t h a t  is a d o p te d .

(c) A n  o r d in a n c e  ta k e s  e ffec t u p o n  a d o p tio n  o r  a t  a  l a t e r  d a t e  s p e c i­
fied  in  th e  o rd in a n c e .

id ) T h is  se c tio n  d o es  n o t  a p p ly  to  a n  o rd in a n c e  p ro p o se d  u n d e r  A S  
0 4 .1 1 .5 0 2 (c ) . <§ 8  ch  74 S L A  1985; a m  $ 15 ch  80  S L A  1986)

E ffe c t o f  a m e n d m e n ts .  — T he 1986 
am en d m en t added su b iecf.cn  <di.

N O T E S  TO  D E C IS IO N S

A n o r d in a n c e  m a y  b e  a m e n d e d  a f te r  Bristol Bay B orough. Sup, Ct. Op. No.
p u b l ic  h e a r in g  w ith o u t  th e  n e c e s s i ty  1735 • Kile No. 33651, 584 P 2d 1115
o f  a  n e w  h e a r in g .  L ib e ra li v B risto l Bay ' 1978*. decided u n d e r form er, s im ila r law .
Borough. S u p  Ct. Op. No. 1735 il; ile  No. W here a  public  h e a r in g  on a n  o rd in an ce  
3365*. 584 P  2d 1115 09781 . decided un- took place, and  su b seq u en tly  th e  ordi* 
d e r form er, s im ila r  law. nance w as am ended  bu t th e  am en d m en ts

O nly  thone changes to  an  o rd inance  fell sq u arely  w ith in  th e  d esc rip tive  sum -
w hich a re  *o su b s ta n tia l  as to ch an g e  its m ary  published in th e  n< w spaper .is no-
basic c h a ra c te r  req u ire  th a t th e  public  nee  of th e  previous public  h earin g , no ad-
h e a rin g  process be rep ea ted  L iberaii v d itional h ea rin g  w as req u ired  and  fa ilu re
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Alaska State Legislature
HOUSE OF REPRESENTATIVES

O ffic ia l B u s in ess P .O . Box V 
S ta le  C ap ito l 

J u n e a u . A la s k a  W H II

M E M O R A N D U M

T O :

FROM:

DATE:

Rr :

ALL MEM3EPS
HCUSE OCTAUNITY AfD REGIONAL AFFAIRS OCTyMITTEF

REPRESENTATIVE EILEEN P. MACLEAN, CHAIRMAN •? . IU m L a^
FOJSE OM/IJNITY AND REGIONAL AFFAIRS 'TT.MITTEE

February 13, 1989

Proposed Committee Legislation

Please  review the enclosed le g is la t io n  and information perta in in g  to i t .
I plan to introduce th is  le g is la t io n  on Wednesday, February 15th as a 
committee b i l l  u n less  there is  o b jectio n  from merrbers on the committee. 
The le g is la t io n  would c l a r i f y  in s ta tu te  that an c 'd in an ce  or re so lu tio n  
is  suspended i f  a referendum p e t it io n  is  f i l e d  before the operative  date 
o f  the ordinance or re s o lu t io n .

c c :  R e p resen ta tive  P e te r  G o l l ,  C o-C hair
R e p re se n ta tive  Max Cruenberg, C o -C h a ir 
House J u d ic ia r y  Committee
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SUB J E C T :

TO:

FROM:

Municipal Referenduma 
(Work Order No. 16-0722A)

Representative Eileen MacLean, Chairman 
Community and Regional Affairs Committee

Tamara Brandt C o o vk(y 
Director I™
Division of Legal Services

You have asked for a draft bill that incorporates the s u b­
stance of the decision, Interior Taxpayers Association, Inc. 
v. Fairbanks North Star B o r o u g h , 742 P . 2d 781 (Alaska 1987). 
A  copy of that case is enclosed for your reference. That 
case held, in essence, that even when a referendum petition 
is filed against an ordinance that has already gone into 
legal effect, that ordinance is suspended if it has not yet 
become operative. At issue was a sales tax wh i c h  had been 
enacted, but collection of the tax had not yet begun at the 
time the ref e r e n d u m  petition was filed.

Existing law n o w  provides for suspension when a petition is 
filed before the effective date. This draft expands that 
section to provide for suspension of ordinances or r e s o l u­
tions to w h e n  a p e t i t i o n  is filed before the operative date 
of the ordinance or resolution. Please contact me if you 
w o u l d  like any changes.

T B C :gc 
W6/071

E n c l o s u r e (2)



AS 29.26.180(b) TH E E F F E C T IV E  DA TE OF TH E SU SPEN SIO N  OF AN

O RD IN A N CE’ BEIN G R E F E R R E D  ' lS  EXAMINED.

• •V-
W.-.: rv;
•I'A.

'4fj.:

The Supreme C o u rt of Alaska held that "e ffective

date of the matter re fe rre d "  re fe rs  to the date

when the ordinance becomes operative rather than

the date when the ordjnance becomes law; the law 
. *-1 »

re q u ire s  that when a petition for a referendum is

filed, the ordinance that is  the subject of the

re fe rra l  is  suspended pending the referendum vote

if  the "petition is certif ied  before the effective  date

of the matter r e f e r r e d " .  The court noted that the
• i

term "e ffe c t iv e  date of the matter r e fe rre d "  can 

reasonably have at least two meanings: either when 

the ordinance becomes law o r . when the ordinance 

becomes o p erative . Th e  ordinance in question had 

become law but d id  not y et req u ire  the collection of 

the new sales ta x .  Th e  court noted that under the 

procedure o f S ie  borough, an ordinance takes effect 

as an ordinance on the f i r s t  b u s in e ss  day after it is 

adopted; the**kutomatic suspension procedure would 

be completely meaningless un less  the e ffective  date 

is  in terp reted  to mean when the ordinance becomes 

o p erative , ^ h e  co u rt  also agreed that the term 

"m atter r e fe r r e d "  is  v a g u e . "  In ter io r  T a x p a y e rs  

A s s 'n .  In c .  v .  F a irb a n ks  North S ta r  B o ro u g h , 7U2 

P. 2d 781.

While the decision o f the court c la r if ie s  the vague 

p h ra se , review is  recommended.

- 5 7 -
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I N T E R I O R  T A X P A Y E R S  v. F A I R B A N K S  N. S T A R  A la sk a  7 8 1
Cite m  74J; P.Vil 781 (A luk* 1787)

P e te r J . A sch en b ren n er, F a irb a n k s , for 

p etitioner.

E ug en e P . H a rd y , A s s t . B oroug h  A ttv ., 

F a irb a n k s, fo r  respondent.

I N T E R I O R  T A X P A Y E R S  A S S O C t A  

T IO N , IN C .,  an  A lu a k a  n o n -p ro fit  

c o rp o ra t io n , P e t it io n e r ,

v.

F A I R B A N K S  N O R T H  S T A R  

B O R O U G H . R e sp o n d e n t.

N o. S -2 3 1 5 .

S u p re m e  C o u rt  o f  A la sk a . 

S e p t. 15, 1987.

A fte r  borough re fu s e d  to su sp en d  co l­

lection o f sa le s  talc pen din g re feren d u m  on 

sa le s  tax  ordinance th a t had been sch ed ­

uled, s u it  w as b ro u g h t to enjoin  co llectio n . 

T h e  S u p e rio r  C o u rt  denied  m otion fo r  p re ­

lim in a ry  in ju n ctio n  and re v ie w  waa so u g h t. 

T h e  S u p re m e  C o u rt  h eld  th a t "e f f e c t iv e  

d ate o f the m a tte r  r e f e r r e d ,"  w ith in  m ean ­

ing o f  sta tu te  re q u ir in g  su sp e n sio n  o f  o rd i­

nance a g a in st  w hich  petitio n  fo r  r e fe r ­

endum  is filed  i f  su ch  petitio n  ia ce rtifie d  

b efo re  su ch  d ate, r e fe r s  to w hen ord inance 

becom es o p e ra tive , ra th e r  than when o rd i­

nance becom es law .

O rd e r re v e rse d , ca se  rem an ded w ith 

in stru c tio n s.

1. Statutes ♦=301, 341

In it ia t iv e  and re fe re n d u m  p o w ers se t 

fo rth  in A la a k a  C o n stitu tio n , and la w s im ­

p lem en tin g  th ose p o w e rs, sh o u ld  be lib e ra l­

ly  co n stru ed .

2. M u n ic ip a l C o r p o r a t io n s  «=»108.10

" E f f e c t iv e  d a te  o f  th e m a tte r  re ­

f e r r e d ,"  w ith in  m e a n in g  o f  s ta tu te  re q u ir ­

in g  su sp e n sio n  o f  o rd in a n ce o r  re so lu tio n  

a g a in st  w hich  a  p etitio n  f o r  re fe re n d u m  is 

f ile d  i f  petitio n  is  c e rt if ie d  b e fo re  su ch  

d a te , r e fe r s  to w hen o rd in a n ce  b ecom es 

o p e ra tive  su ch  th a t co m p lia n ce  w ith  its  

te rm s is  re q u ire d , r a t h e r  than when o rd i­

nance becom es e f fe c t iv e . A S  29.26.180(b).

See publication Words and Phrases 
for other Judicial constructions and 
definitions.

A M U  ta p . 747-7*4 87b— «

B e fo re  R A B IN O W IT Z , C .J . ,  and 

B U R K E ,  M A T T H E W S , C O M P T O N  and 

M O O R E . J J .

O R D E R

T h is  p etition  fo r  review  in vo lve s a re fe r ­

endum  petitio n  on a sa le s  ta x  h  r  the F a ir ­

b an ks N o rth  S t a r  B oro u g h . T iie  petition 

fo r  re fe re n d u m  w as ce rtif ie d  a s m eeting 

the re q u ire m e n ts o f  law by the c le rk  o f  the 

borough on J u ly  23, 1987. A S  19.26.180(b) 

p ro vid e s:

I f  a petitio n  is  ce rtif ie d  b efore the e f fe c ­

tive  d ate  o f  the m a tte r re fe rre d , the o rd i­

nance o r  reso lu tio n  a g a in st  w hich the 

petition  is  filed  sh a ll be su sp end ed  pend­

in g  th e re fe re n d u m  vo te .

T h e  re fe re n d u m  vote is  sch ed u led  fo r  O cto­

b e r 6 , 1987. H o w ever, the borou g h  re^ 

fu sed  to su sp e n d  the co llectio n  o f  the sa le s  

ta x  w hich w as to begin on A u g u s t  1, 1987. 

T h e  p e titio n e r su ed  to en join  co llectio n  and 

m oved lot a p re lim in a ry  in ju n ctio n . T h e  

tr ia l c o u rt  denied the m otion  fo r  a  p re lim i­

n a ry  in ju n ctio n  on the g ro u n d s th a t h e  

e ffe c t iv e  d ate  o f  the o rd in a n ce le im p o sin g  

th e s a le s  ta x  w as J u n e  15, 1987 e v e r  

though th e sa le s  ta x  w a s n ot to go ir.to  

e f fe c t  u n til A u g u s t  1. T h u s , the co u rt 

reason ed , c e rtif ica tio n  o f  th e re fe re n d u m  

p etition  o ccu rre d  a fte r , ra th e r  than b e fo re , 

the e f fe c t iv e  d a te  o f  the m a tte r  re fe rre d  

and su sp e n sio n  w as not re q u ire d  u n d er the 

s ta tu te . P e t it io n e r  s e e k s  re v ie w  o f  th is  

ru lin g .

T h e  c o u rt  h a s p re v io u s ly  s ta y e d  co lle c ­

tion o f  th e sa le s  ta x  p en d in g  a d ecisio n  on 

the p etitio n  fo r  re v iew . W e now  g ra n t the 

petitio n  an d  o rd e r  e n try  o f  a  p re lim in a ry  

in ju n ctio n  fo r  the re a so n s th a t fo llo w .

T h e  te rm  " e f f e c t iv e  d a te  o f  th e m a tte r  

r e fe r r e d "  can  re a so n a b ly  h ave a t  le a s t  tw o 

m e a n in g s. U n d e r one m e a n in g  the te rm  

m a y  r e f e r  to  w hen the o rd in a n ce b ecom es 

la w . A lte rn a t iv e ly , the te rm  m a y  r e fe r  to 

w hen th e ord in a n ce b e co m e s o p e ra tiv e , 

th a t is , w hen co m p lia n ce  w ith  it s  te r m s  is
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re q u ire d .1 T h e  tr ia l c o u rt adopted the f ir s t  

meaning:. In  o u r view  the second m ean in g  

is  to be p re fe rre d  fo r  se v e ra l reaso n s.

(1 ,2 1  F ir s t ,  in itia tiv e  and re feren d u m  

pow ers a re  s e t  fo rth  in o u r co n stitu tio n  and 

the law s im p lem en tin g  them  should  be lib ­

e ra lly  co n stru ed . M unic ip a lity  o f  A n ­
chorage v. Frohne, 568 P .2 d  3, 8  (A la s k a  

1977). " T o  th at end ‘a ll dou b ts a s to tech ­

nical d efic ie n c ie s o r fa ilu re  to co m p ly  w ith 

the e x a ct le tte r  o f p ro cedu re sh a ll be re ­

so lve d  in fa v o r  o f  the a cco m p lish m en t o f 

th a t p u rp o se .’ ”  Id. (c it in g  Boucher v. 
Engstrom , 528 P .2d  456, 462 (A la s k a  19*74), 

q uo tin g  Cope v. Toronto, 8  U ta h  2d 255, 

332 P .2d  977, 979 (1958) (fo otn o te om itted )).

Second, th e  referendum  process can no t 
s ta r t  w ithout having an  ord inance w hich 
has been passed  by th e  m unicipality in 
question. U nder the F a irb an k s N o rth  S ta r  
B orough p roceaure, an  ordinance tak es  e f ­
fec t on th e  f irs t  business day follow ing th e  
day it is passed . T here  is obviously no 
case w here AS 29.26.180(b) could o p era te  
w ith resp ec t to F airbanks N o rth  S ta r  B o r  
ough ordinances if "e ffec tive  d a te "  m eans 
m erely w hen the  ord inance becom es law. 
T hus, the au tom atic  suspension  s ta tu te  
could be m ade com pletely m ean ing less if 
we in te rp re t "e ffective  d a te "  aa did the  
tria l judge.

Third, th e  purpose o f the  "b e fo re  th e  
effective d a te "  lim itation on suspension  
seem s to  be to  avoid public confusion, aa 
w here the public f irs t  m u s t com ply w ith  a  
new  law, then  th e  need fo r  com pliance is 
elim inated because o f certifica tion  o f  a  re f ­
erendum  petition , and  th en  com pliance is 
requ ired  because o f  v o te r  approval a t  th e  
re feren d u m  election. In te rp re tin g  e ffe c ­
tive d a te  in th e  sense  o f  opera tive  d a te  is 
co n sis ten t w ith  th is  purpose.

F o u rth , “m a tte r  re fe r re d "  is a  v ag u e  
term . Its  u se  su g g e s ts  th a t  th e  le g is la tu re  
did n o t m ean th a t  it w ould be necessarily  
synonym ous w ith  "o rd inance o r  reso lu tion  
ag a in s t which the  petition  is filed ." I f  so, 
the distinction  is betw een  th e  ord inance on 
the one hand and  its su b je c t m a tte r  on th e

I. A case which demonstrate* that 'effective 
date* does not necessarily mean the dale on 
which (he law become* law, but when il b r­

oth er. A cce p tin g  th is d istin ction , one m ay 

re a d ily  s a y  in the co n text o f th is ca se  th at 

w hile the e ffe i ive d ate o f  the ordinance is 

the day a ft e r  it  w as passed , the e ffe c tiv e  

d ate o f the su b je ct m atter, the ta x , is when 

the tax is  f i r s t  levied.

T h e  petition  fo r  review  is  g ran ted , tho 

o rd e r d en yin g  the m otion fo i o re lim in a ry  

in junction  is  re v e rse d , am i th is ca se  is  re­

m anded to the su p e r io r co u rt w ith in stru c ­

tio ns to g ra n t the m otion fo r p re lim in a ry  

in junction  and for fu rth e r  p roceedings.

D ouglas A. CARSON, P e titio n e r ,

v.

STA TE o f  A lask a , R e s p o n d e n t 

No. S-2262.

S uprem e C o u rt o f  A laaka.

S e p t  17, 1987.

Appeal from  the  D istric t C o u r t  Third* 
Jud ic ia l D is tr ic t  Ja m es  C. H om aday , 
Ju d g e .

K evin F. McCoy, A s s t  Public D efender, 
K cnai, D ana Fabe, Public D efender, An­
chorage, for petitioner.

Ja m es V. Gould, A s s t  A tty . Gen.. A n­
chorage, G race B erg  Schaible, A tty . Gen., 
Ju n e a u , fo r re sp o n d e n t

B efore RA BIN O W ITZ, C J . ,  and  
B U R K E, M ATTHEW S, COM PTON and 
M OORE, J J .

O R D E R

On consideration  o f  the  pe tition  fo r  h ea r­
ing filed Ju ly  6 ,1987 , and  resp o n se  th e re to ,

IT  IS O R D ER ED :

The petition  fo r h ea rin g  ia denied.

come* o p e n  Live, I* City of P U t U t i o n  v. Ujjon,

170 So-2d 441. 442 (FU.IW4I.
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BY THE COMMUNITY AND
IN THE HOUSE REGIONAL AFFAIRS COMMITTEE

HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

SIXTEENTH LEGISLATURE - FIRST SESSION

A BILL

For an Act entitled: "An Act relating to suspension of a municipal o r d i­

nance or reso l u t i o n  against which a r e f erendum p e t i­

tion is filed."

BE IT E N A C T E D  BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.26.180(b) is amended to read:

(b) If a petition is c e r tified before the effective date of the 

ordinance or resolution against w h i c h  the petition is filed or before 

the operative date when compliance w i t h  the ordinance or res o l u t i o n  is 

required (MATTER REFERRED), the ordinance or r e s olution (AGAINST WHICH  

T HE P E T I T I O N  IS FILED) shall be suspended pending the r e f e r e n d u m  vote. 

Dur i n g  the period of suspension, the gov e r n i n g  body m a y  not enact an 

o r d i n a n c e  or r e s olution s u b s t a n t i a l l y  similar to the suspended m e a­

sure .


