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I. Process, Methodology and Goals

Hie Legislature provided tor the creation ot u study commission on the civil justice
system in 1988.1 The six-member study commission, appointed in 1988. was composed
ot:

Robert L. Bowen. Hennepin County District Judge, retired.

John W Carev, attcmcv at law. Sicben. Gross. Von Holtum. McCoy & Carey.
James F. Hogg, President and Dean. William Mitchell College at Law.
Dennis J. Johnson. President. MADD.

Joan S Morrow, attorney at law. Rider. Bennett. Egan €C Arundel

Dennis M. Sobonk. -ttomey at law. Brink. Sobohk. 'everson. Vroom «t Malm

Joan Morrow chaired the Commission. The Reporter tor the Commission was Professor
Michael K. Stecnson, Margaret H. and James F. Kelley Protessor of Ton Law. William
Mitchcli College of Law.

The Commission held ten public hearings, beginning in January, 1989, and ending in
October. 1989. The initial heanngs were held at the William Mitchell College of Law.
Beginning in May, the heanngs were held at the State Capitol. Notice of the hearings was
given to all interested panics, including attorneys, business persons, injured and disabled
persons, judges and insurers. No one who asked to testify at Commission heanngs was
refused that opportunity. The Commission heard testimony from over 50 witnesses dunng
the heanngs and received voluminous wntten submissions.

Following each heanng the Commission met in afternoon sessions, open to the public,
to discuss the issues set fcr heanng. The Commission elicited suggestions from interested
persons of topics to be covered. The hearing topics included punitive damages; joint and
several liability; comparative fault; statutes of limitations and repose: alternative dispute
resolution and incentives to alternative dispute resolution: ah'™* native compensation systems
and testimony from injured persons on damages; the collateral source statute and
attorneys' fees; damages, additur and remittitur, caps on damages, and periodic payments:
and the nclrnei law, seat belts, homeowners' insurance, and liquor liability. At the tenth
heanng the Commission heard testimony on draft legislation addressing many of the areas
of concern. In addition, the Commission held two dav-long public meetings to consider its
recommendations and findings.



The Commission had the benefit of testimony from the following persons:
January 25. 1989 - Punitive Damages

Janet Dolan. Esqg. - General Counsel. Tennant Company

John Stanoch. Esq. and Paul Godlewaki, Esq. * MTLA

Michael Ehrlichman - Director. United Handicapped Federation State Council
on Disabilities

Phillip Cole, Esq. « Past President. MDLA

Theodore Olson. Esqg. - Washington, D.C. - Civil Justice Coalition

Timoihy R. Thornton. Esg. - General Counsel, Northwest Airlines

February 14. 1989 - Joint and Several Liability

Steve Young, Esq. - Winthrop & Weinstine, former Dean. Hamlinc Law School
John Stanoch, Esq. - MTLA

John Hottmger. Esq. * MDLA

William Huestis - President. Road Rescue, Inc.

David Lillehaug, Esq. * Minnesota Justice Foundation

Richard Benson. C.P.A. - .Arthur Andersen & Co.

March 16. 1989 - Comparative Fault

David Prince, Esq. - Professor, William Mitchell College of Law

Victor Schwanr, Esg., Washington. D.C. - Adjunct Professor, Georgetown
University

John Stanoch, Esq. - MTLA

George Soule, Esg. - MDLA

G. Alan Cunningham. Esq. * Faegre & Benson

Aonl 12. 1989 « Statutes of Limitation and Repose

Richard Bland, Esq. - Midwest Medical Insurance Co.

Mary Belgrade, Esqg. - Chicago, Illinois, Alliance of American Insurers
Steve Sunde, Esq.

Robert A. Awsumb, Esq. - MDLA

Victoria Lembergcr, Esq. » Minnesota Hospital Association

Reed MacKemnc, Esq.

Mav 10. 1989 - Alternative Dispute Resolution and Incentives to Alternative Disnuu
Resolution

Nancy Welsh. Esqg. - Director, Mediation Center



.necaore Smeiak. Esq. « MDLA
Hon. Charles Flinn * Chairman. Suoreme Court - MSBA Joint Task Force on

ADR
Dennis Johnson. Esq. * MTLA
James Dcve - Regional Director. American Arbitration Association

jne 2'.. 989 - Alternative Compensation Systems and Damages

James Erickson e« Personal injury plaintiff

Fred Pritzker. Esq. - MTLA

George Priest - Protessor of Law. Yale University
Val Jencn - Personal injury plaintiff

John Stanoch. Esg. * MTLA

Steve Young. Esq. - Wimnrop Weinstine

v :1 !°R9 e "ollaterai Source Statutes and Attorneys' Fees

Richard Blana. Esa. - MMIC

Martin Connor. Esg. > Washington. D.C.  President. .American Tan Reform
Association

William Jepsen. Esq. « MTLA

John Stanoch. Esq. - MTLA

Mark Hallberg, Esq.
P. Kenneth Kohnstamm. Esq. - Assistant Attorney General. State of Minnesota

Mike Lindberg, Esq. - Association of Minnesota Counties
Richard Thomas, Esq. - MDLA

Lntemoer 13. 1989 - Helmet Law. Seat Belts. Liquor Liability. Homeowners Insurance
Exclusions

Rolf Sonnesvn. Esq. * MDLA

Robcn Hauer. Esg. - MTLA

Brian Mahoney, M.D. - Minnesota Medical Association
Robert Johnson - Insurance Federation of Minnesota

Peter Strauss - Chicago, lllinois. .Alliance of American Insurers
James Wicka. Esq. - MADD

William Sieben, Esq. - MTLA

' -toper IT 1989 - Pratt Legislation
James Loizeaux, C.P.A. » Minnesota Society of CPAs.

William Jepsen. Esq. * MTLA
John Herman. Esq. - Minnesota Society of American Architects



Pedcr Larson. Esq. *Minnesota Chapter of Associa'-d Builders and Contractors
Thomas Schmidt. Esq. * Civil Justice Coalition

Richard Thomas. Esq. * MDLA A
Kathleen Gaylord. Esq. - Northwest Airlines

The Commission's analysis has incused on the tort system in general, including
common and statutory law. The overriding concern of the Commission in analyzing the
civil justice system has been in perpetuating a fair and balanced approach to the
sometimes incompatible goals of the tort system, accountability and compensation. The
Commission has taken the position that ton law must consider the following goals:

Accountability.

Compensation.

Predictability.

Consistency of results.

Risk prevention.

Speed of resolution.

“. Accessibility to the system.

. Fairness of the system.

9. Reasonableness of the costs of the system.

IR R U N

. Summary of Recommendations

The Commission makes a number of recommendations for legislative change in *
the law governing ton claims. These recommendations are unanimously endorsed by al
Commission members. The Commission considered other proposals, many of which
were supported by some Commission members; however, because none won unanimous
support, a requirement for Commission endorsement, the Commission offers no
:~commendations on those proposals.

The Commission’s recommendations are as follows:
A. Comparative Fault

1. The Comparative Fault Act should be amended to provide for the
application of comparative fault principles in cases involvm" claims for
economic loss.

2. The definition of "fault" in the statute should be amended in four
respects:

a. Primary assumption of risk should be t tplicitly excluded as



conuuct sudicci U) comparison cnuer :ne act.
b. The uoctrine Ol last clear cr.ance snould he abolished.

c. The statute should he amended to provide that evidence ot
unreasonaole railure to avoid aggravating an injury or to mitigate
damages snouiu not he considered in determining the cause OL an
accident, but cmv in determining the damages a claimant is
entitled to recover.

d. The detense ot complicity :r. actions brought under the Civil
Damage Act. section 340A.801. should no longer be a complete
detense out sr.ouid be subject :0 apportionment under section
604.01. the Comparative Fault Act.

B. Statutes ot Reoose.

Section 541.051. me statute ot repose governing claims arising out Ol
iiriDrovements to real proDcrtv. should be amended to exclude trom the statute certain
products liability actions.

C. Punitive Damages.

1 Subdivision 1 of section 549.20 should be amended to provide for a
'deliberate disregard” standard in piace of the current "willful indifference"
standard, and the celiberate disregard standard should be more specifically
defined.

2. Section 549.20. suDdivision 2. should be amended to strengthen the
standards required to impose iiability for punitive damages on a principal or
employer for the acts of an agent or employee.

3. A new subdivision 4 should be added to section 549.20 that will require

bifurcation of the punitive damages issue upon the request of the defendant.

4. A new subdivision 5 should be added to section 549.20 that will provide
specific direction to the courts to review any punitive damages award in light
of the factors in section 549.20, subdivision 3.

D. Civil Damage Act

1. Section 340A.801 should be amended to permit social host liability ’»>here



the sociai hosi makes alcoholic beverages available to a minor.

N

2. The complete detense of complicity should be a partial defense subject to
comparison under the Comparative Fault Act.

E. Caps on Damages; Enumeration of Damages.

Sections 549.23, the statutory cap on certain kinds of damages, and section 549.24,
requiring enumeration by the finder of fact of certain types of damages, should be

repealed.
F. Collateral Sources.

Section 65B.51 and section 548.36 should be amended to require a reduction of
any jury verdict first by any collateral sources that must be deducted under the statutes
and second, by the claimant’s percentage of fault, if any.

G. Seat Belts and Motorcycle Helmets.

1. The penalties for failure to wear seat belts should be increased.

2. Motorcycle helmets should once again be mandatory for all motorcycle
operators and passengers. _

3. Seat belt evidence should continue to be inadmissible in civil litigation.

4. The current helmet law provision precluding recovery for damages a
motorcycle operator or passenger could have avoided by wearing a helmet
should be preserved.

H. Household Exclusion in Homeowners’ Policies.

The household exclusion should be eliminated through an amendment to section
65A.295.

I. Penalties for Failure to Carry Automobile Insurance.
The penalties for failure to cany automobile insurance as required by the No-
Fault Automobile Insurance Act and to cany proof of insurance coverage should be

increased through amendments to sections 65B.67, 169.791 and 169.793.

J. Medical Assistance Liens.



Section 256B.042 ahou'd he amenued to bring the State s right to reimbursement
tor medical assistance naymenis into line with reimbursement rights under the No-Faun
Act, and the nature or the State s reimoursement right should be clarified so that
resolution ot tort claims is facilitated.

K. Alternative Dispute Resolution.

The Commission approves in substantial part the Final Report of the Minnesota
Supreme Court and Minnesota State Bar .Association Task Force on Alternative
Dispute Resolution.

1 The Commission approves Part 1 with the exception of subpart D.. 1
The Task Force recommendation states that the judge has the power to
disagree with the alternative dispute resolution process adopted by the
parties ana may order the parties to utilize one of the non-binding ADR
processes. The Commission takes the position that if the parties agree to
the alternative resolution nrocess to ce used, the iudgc should not have the
power to interfere with that choice.

Secona. as to the timing of the conference, subpart D.l states that if
the parties are unable to agree on the ADR process or the timing of the
process, the court shall schedule a conference with the parties within the
next 30 days." The Commission takes the position that the court, within 30
days, should schedule a conference to take place at some later date.

2. The Commission takes no position on Pan Il of the repon, which deals
with the training and qualification of neutral persons for coun annexed and
court referred ADR programs.

L. State and Municipal Ton Liability.

The legislature should study the desirability and financial feasibility of raising the
caps on damages for the state and its political subdivisions.

M. Mandatory Automobile Liability Insurance.

The legislature should study the mandatory automobile liability insurance limits in
Minnesota, with a view toward increasing those limit.'-.

N. Attorneys Fees

Legislative intervention in the form of regulation of contingent fees is
unwarranted.



lll. Introduction and Anaiysis

The tort system in Minnesota is not and cannot be a uniform system of liability
and compensation. Rather, it is a patchwork, dealing with such diverse issues as
products liability, medical malpractice, and the liability of cram shops and other
providers of alcoholic beverages. While mere are common rroolems that transcend
these pockets of tort law. each area presents its own problems and each may require
different solutions. Moreover, the tort system in Minnesota and other states does not
stand alone. The tort system is driven in substantial part by the institution of insurance.
The presence of insurance makes possible broad-based compensation for persons who
are injured in automobile accidents, by defective products, through medical malpractice,
or because of other types ot negligent misconduct. The charge of the Commission did
not include an examination or issues of insurance availability and affordability, although
those issues on occasion were part of the presentations maae by witnesses testifying
before the Commission. A prior Minnesota report has raised questions concerning the
impact of tort reform on ihe arforaabiiity and availability c: insurance, concluding that
modifications of tort law go not guarantee either a reduction of insurance costs or an
increase in the availability of insurance.*-

Nor can the tort system be viewed soleiv as a structure of the common law. In
many cases the right to recover in a tort action is controlled ;n whole or in part by
statute. Any view of the tort system thus must take into consideration not only the
decisions of the courts, but also those of the legislature, both of which must be viewed
against the backdrop ot the institution of insurance.3

Civil justice reform efforts frequently focus on the role of the common law in
creating inequities in the civil justice system, but the critical role played by the
legislature must also be considered. Both the legislature £na courts have a role in
establishing rights and liabilities in the system and both must be examined in
determining whether the system operates fairly.

The legislature’s role may have a significant impact on tort law. The Minnesota
legislature has created compensation schemes that both suppiant and supplement ton
recoveries. Tie two most prominent are workers’ compensation and no-fault
automobile insurance. In cases where workers’ compensation benefits are received by
an injured employee, workers’ compensation is the employee's exclusive remedy. In
motor vehicle accident cases, an injured person has the right to receive no-fault
automobile insurance benefits in exchange for some restrictions on the right to recover
in tort.4 The legislature has taken other action that limits ten recoveries in certain
types of cases, and has enacted legislation that governs various aspects of tort litigation,
such as the way fault is compared and distributed among pames to tort litigation.5



The approach taken by the Minnesota Supreme Court to personal injury la* hq£
varied over the years. On occasion the court has taken liberal positions in expanding”
tort law,6 but more recently the court has taken a relatively conservative position in
personal injury cases. More recent decisions have shown due regard for the place of
fault in ton law and for the need to limit liability in order to avoid turning the tort
system into one that operates essentially as a compensation system without regard to
fault.7

Those testifying before the Commission recognized the need of a tort system, in
pan to ensure accountability and in part to ensure compensation. The American
approach to the problem of safety relies heavily on the tort system to ensure
accountability. While in other countries there is a greater degree of government
involvement in resolving safety issues, in the United States the ton system is a necessar
supplement to government regulation.

The need for accountability is not the sole goal of the ton system, however.8 Tor
law is also intended to provide compensation in cases where someone has been injured
through the fault of another. The problem for legislatures, courts, and the Commission
is in striking an appropriate balance between those two goals.

The ton system as it exists today in Minnesota has a strong fault basis. AJthough
the principle of strict liability has been accepted in Minnesota in products liability ca” |
and cases involving abnormally dangerous activities, strict liability has had limited ™
applicati n. The coun has indicated an intent to limit strict liability for abnormally
dangerou- wities and has in effect supplanted strict liability theory in products
liability cases with negligence theory.9

The civil justice system as it operates in Minnesota may be analyzed in a number
of ways. The analysis could focus on the insurance system, on the structure of the
common law to determine whether the system has been unduly extended by liberalizing
decisions permitting new theories of recovery, on the damages that are recoverable
under the system, or the means used to resolve the cases, on the methods of dividing
damages among multiple tortfeasors, on the basis of apportioning faub '»mong parties t(
the litigation, on the liability of particular parties, such as the state and its
municipalities, or on alternative compensation schemes.

To reiterate and re-emphasize, the Commission’s analysis has focused on the ton
system in general, including common and statutory law. The overriding concern of the
Commission in analyzing the civil justice system has been in perpetuating a fair and
balanced approach to the sometimes incompatible goals of the ton system,
accountability and compensation. The Commission has taken the position that tort law
must consider the following goals:



Accountabilitv.
Compensation.
Predictability.
Consistency 0L results.
Risk prevention.
Speeu ot resolution
Accessibility to the system.
H. Fairness ot the system.
9. Reasonableness Ol the costs or the svstem.

IV. Recommendations

A. Comparative Fault and Joint and Several Liability
Introduction

Comparative fault and the rule C: joint and several liability have generated a
significant amount of legislative activity in the past few years. TTr trend in the United
States has been toward the adoption of comparative fault and negligence statutes and
procedures. Most of the statutes enacted have been modified comparative fault or
negligence statutes, in which a plaintiff will be barred from recovery if the plaintiffs
fault is greater than, or in some states equal to, the defendant’s fault. Several states
have adopted pure comparative negligence or fault statutes or procedures under which
a plaintiff is not barred from recovery even if the plaintiff is more at fault than the
defendant or defendants. The plaintiffs recovery, however, is reduced by the plaintiffs
percentage of fault.

The comparative fault and negligence statutes differ significantly from jurisdiction
to jurisdiction. Minnesota has one of the more detailed comparative fault statutes in
the United States. It contains detailed provisions governing the losses subject to
comparison, the types of fault that are subject to comparison, the impact of settlement
on comparative fault determinations, and how the rule of joint and several liability
applies.

2. The Minnesota Experience
Prior to the adoption of comparative negligence, contributory negligence was a
complete defense to negligence claims in Minnesota. In cases where the plaintiff was

not contributorily negligent the plaintiff was entitled to recover damages against the
defendant. If the plaintiff sued two or more defendants and one of those defendants

10



could not pay. the remaining uerenuant or defendants would be responsible tor the
uncollectible snare Of the insolvent dctendant and would be obligated to pay the /au
plaintiff 100 percent ot the piamtitfs damages under the rule of joint and several w '
liability.

Minnesota urst aaonteu comparative negligence m 1969. modeling ns statute aitc
Wisconsin's. The :969 comparative negligence statute was a modified statute, barring
claimant trom recovery it the claimant s fault was equal to or greater than the fault of
the person against whom recovery was sought. The 1969 statute took no position on
the rule of joint and several liability, but the Minnesota Supreme Court has taken the
position that the ruie ot toint and several liability was not affected by the adoption of
the statute.10 In Madav v. Yellow Taxi Co.,11 a case that arose before the 1978
amendments ot the comparative negligence statute, the Minnesota Supreme Court tool
ihe position that "It has aiwavs been the law of this state that parties whose negligence
concurs to causae injury are jointly and severally liable although not acting in
concert."12

In 1978 the statute was amended in several ways. It adopted a broad definition .
"fault."” paving the way ror a comparison not only of claims based on negligence but al:
claims based on breach of warranty and strict liability. Tlie definition also provided fo
the comparison of various types of plaintiff misconduct falling under a general heading
of contributory negligence.

The 1978 amendments also modified the rule of joint and several liability for
first time. Taking a middle position between full retention and complete abolition of
joint and several liability, the legislature adopted a loss reallocation provision that
required a defendant’s uncollectible share of a judgment to be absorbed by the
remaining parties to the litigation, including the plaintiff. Joint and several liability wa:
retained for panics in the chain of manufacture and distribution. The amendments al:
changed the cutoff point for recovery, bamng recovery by a claimant only where the
claimant’ fault is greater than the fault of the person against whom recovery is sough:
Under the 1969 version a claimant was barred from recovery if the claimant’s fault wa.
equal to or greater than the fault of the person against whom recovery was sought.

In 1986, the legislature amended the act again to modify the rule of joint and
several liability by providing that the State and its municipalities, if less than 35 perccr.
at fault, cannot be held liable for more than twice their percentage of fault.

In 1988 the legislature again amended the rule of joint and several liability by
providing that a defendant whose percentage of fault is 15 percent or less cannot be
held liable for more than 4 times that percentage of fault The rule does not apply in
cases involving environmental torts.



TV.ere is thus a division in ihe ruics applicable to joint and several liaDiuty. Tu
summarize, the State and its municipalities are jointly and severally liable with other
Jcicr.cants if their percentage or fault is 35 percent or more. If their percentage of
tauit less than 35 percent, the State and us municipalities may be held liable tor no
more man twice their percentage of fault. Defendants other than the state and its
municicaliues are jointly and severally liable with the other defendants if their
percentage Ol fault exceeds 15 percent. If their percentage of fault is 15 percent or
less. :r.ev may be held liable tor no more than 4 times that percentage ot fault.
Dctenoants who have commuted environmental tons or defendants in products liability
cases wno are in the chain ot manufacture and distribution remain jointly and severally
liable with no limitation. Hie current Minnesota position "> thus a patchworx.
depending on the type of claim and the status of the defendant involved in tnc
litigancn.

3. Commission Recommendations Regarcing Comparative Fault

“he suDiects ot comparative fault and joint and several liability have received a
ignutcant amount of attention nationwide. The Commission has made tour
recommendations tor modification ot the Comparative Fault Act but no
recommendation as to joint and several liability, solely because of lack or unanimity.

There are four adjustments that should be made to the Comparative Fault Act,
one to expand the types of claims that arc subject to comparison and three that relate
to the definition of "fault" in the statute.

First, the statute should be amended to provide for the application of comparative
fauit principles in cases involving claims for economic loss. The Act as it cumentlv
reads applies only to claims involving personal injury, wrongful death, and property
damage, but not to cases involving economic loss. On its face, therefore, the act does
not appiy to cases involving economic losses, even though those losses rcsuit from the
negligence of another party. This means that claims for professional liability, such as
legal or account malpractice, or cases involving breach of warranty that result solely in
economic loss, could be excluded from the statute, even though contributory negligence
is a vaiid defense to those claims.

On occasion, the Minnesota courts iave applied comparative fault principles to
economic loss claims. For example, the Mumesota Supreme Court has applied
comparative fault principles in a case involving a claim for economic loss arising out of
a negligent misrepresentation.13 the Minnesota Court of Appeals has applied the
Comparative Fault Act to a case involving accountant malpractice.14 A statutory
amendment will give the courts clear authority to apply comparative fault principles to
cases involving claims for economic loss: however, any legislative amendment applying
comparative fault principles to claims for economic loss has to be accomplished with



the clear idea that the defenses to claims for economic loss will not be expanded by
such an amendment. If contributory negligence is not a defense to a certain kind of~fc
claim for economic loss, such as in a breach of warranty claim where the claimant’s
negligence had nothing to do with the creation of the defect in the product, then
contributory negligence would not be made a defense by the amendment.15

Second, the definition of "fault” in the statute should be amended in four respects.
The definition should first be amended to exclude primary assumption of risk as
conduct that is subject to comparison. If primary assumption applies in a case, the
defendant simply owes no duty to the plaintiff and there is nothing to compare. As an
example, the Minnesota Supreme Court applied the primary assumption of risk concept
in a case involving the deaths of firefighters who were attempting to put out a fire that
broke out around an 11,000 gallon liquid propane tank. The Court held that the
firefighters assumed the risk in the primary sense and that the trustees in the wrongful
death case arising from their deaths were therefore precluded from recovery.16 Tlie
Couit noted that where primary assumption applies, the defendant owes no duty to the
plaintiff.17

A second change in the definition should be to eliminate the doctnne of last clear
chance, a common law doctnne developed to ameliorate the harsh effect of me
common law rule which made contributory negligence a complete bar to recovery. To
illustrate the application of the last clear chance, or discovered penl doctnne, if a
defendant discovered that the plaintiff was in a position of peril, even as a 'm-suit of tj~
plaintiffs own pnor negligence, that the defendant saw that the person harmcJ was
that position, and had enough time and the opportunity to avoid that harm, but
negligently failed to do so, the plaintiffs contnbutory negligence would not be a legal
cause of the plaintiffs injury.18 With the advent of comparative fault, the doctnne of
last clear chance is no longer necessary and should be abolished.19 Most of the
jurisdictions that have considered the last clear chance issue have held that comparative
negligence voids last clear chance.20

The third change is to eliminate the defense of complicity in claims arising under
the Civil Damage Act should be subject to comparison and apportionment under the
statute. This is discussed at length in Pan IV., D of this Report.

Finally, the statute shouid be amended to provide that evidence of unreasonable
failure to avoid aggravating an injury or to mitigate damages should not be considered
in determining the cause of an accident, but only in determining the damages to which
a plaintiff is enutled to recover.

In summary, the Commission mokes the following recommendations:

1. The Comparative Fault Act should be amended to provide for the

13



application of comparative tault Dnncipies m cases involving claims tor
economic loss.

2. The definition of "fault" in the statute should be amended in four
respects:

a. Primary assumption of risk should be cleariv excluded as
conduct suoiect to comparison under the act.

b. Tlie doctnne of last clear chance should be abolished.

c. The statute should be amended to provide that evidence of
unreasonable failure to avoid aggravating an injury or to mitigate
damages should not be considered in determining the cause of an
accident, but only in determining the damages a plaintiff is
entitled to recover.

d. The defense of comoucity in actions brought under the Civil
Damage Act. section 340A.801, should no longer be a complete
defense but should be subject to comparison and apportionment
under section 604.01. the Comparative Fault Act.

4. Tlie Problem of Joint and Several Liability

The rule of joint and several liability involves complex considerations, as
demonstrated by the frequent legisiauvc activity in the area and by the variety of
legislation the states have adopted. Over thirty states have modified the rule of joint
and several liability. The approaches the states have taken varies, but the primary
approaches are as follows:

1 Complete abolition oi ihe rule of joint and several liability.

2. Modificauon of the rule of joint and several liability by providing for the
reallocation of loss among the remaining parties to the litigauon. including the plaintiff
where the plaintiff is at fault.

3. Elimination of joint and several liability for noneconomic loss tut retention of
the rule for economic loss.

4. Elimination of joint and several liability only for losses under a specified
amount.

5. Elimination of joint and several liability for defendants who arc under a certain



percentage ot fault.

6. Limitation ol joint and several liability to a multiple of a defendant's
percentage of fauit if the percentage is below a certain cutoff.

7. Elimination or joint and several liability only where the plaintiff is at fault or i
more at tauit than tne defendant.

8. Elimination of joint and several liability except for certain types of actions.
Depending on the jurisdiction, exceptions have been created for intentional torts,
environmental torts, products liability and strict liability actions, professional malpractict
claims. asDestos-related torts, aviation ions, actions arising from the manufacture of
medical devices or pnarmaceutical products, and claims arising from automobile
accidents.

There is no clear rationale for cither the limitations on joint and several liability
or the exemptions trom those limitations. The variance in recent legislative resDonses
to the. ruie ot joint and several liability is the product of political compromise. The
reality of the debate over the rule of joint and several liability is that there is no
objective path that provides a ready basis for reform of the rule. The Commission
sought through many hours of discussion to arrive at a consensus on a more uniform
rule for joint and several liability. Its inability to do so, despite a strong desire on thg”
pan of all Commission members to find a point of agreement, is suggestive of the (P
polarity this issue produces.

5. Proposed Comparative Fault Legislation
With the suggested changes, the Comparative Fault Act would read as follows:

COMPARATIVE FAULT; EFFECT

Subdivision 1. Scope of application. Contributory fault sbhalU does not
bar recovery in an action by any person or the person’s legal representative
to recover damages for fault resulting in deaths O-in injury to person or
property, or in economic loss, if the contributory fault was not greater than
the fault of the person against whom recovery is sought, but any damages
allowed shaU must be diminished in proportion to the amount of fault
attributable to the person recovering. TTie court may, and when requested
by any party shall, direct the jury to find separate special verdicts
determining the amount of damages and the percentage of fault attributable
to each party; and the court shall then reduce the amount of damages in
proportion to the amount of fault attributable to the person recovering.

Subd. la. Fault. "Fault" includes acts or omissions that are in any



measure negligent or recxJess toward the person or propertv ot the actor or
others, or that suoiect a person to strict tort liability. The term also includes
breach ot warranty, unreasonable assumotion or risk not constituting an
express consent or primary assumption ot risk, misuse ot a product and
unreasonable failure to avoid an imury or to mitigate damages*, and the
defense of compnntv in actions under Minn. .Star I} 340A.801. Legal
requirements ot causal relation apply both to tault as the basis for liability
and to contributory tault. The doctrine of Inst dear chance is abolished.

Evidence Il unreasonable failure to avoid aggravating an injury or to
mitigate damages mavhc considered only in determining the_damagcs to
which the claimant is_gn.tjtl.ed, ft mav not he considered in determining the
cause of an accident.

Subd. 2. Personal injury or death: settlement or payment. Settlement
with or any payment made to an injured person or to others on behalf of
such injured person with the permission ot the injured cerson or to anyone
entitled to recover damages on account of injury or death of such person
shall not constitute an admission of liability by the person making the
payment or on whose behalf payment was made.

Subd. 3. Property damage or economic loss: settlement or payment.
Settlement with or any payment made to a person or on the person’s behalf
to others for damage to or destruction of property or for economic loss shall
not constitute an admission of liability by the person making the payment or
on whose behalf the Dayment was made.

Subd. 4. Settlement or payment: admissibility of evidence. Except in
an action in which settlement and release has been pleaded as a defense,
any settlement or payment referred to in subdivisions 2 and 3 shall be
inadmissible in evidence on the trial of any legal action.

Subd. 5. Credit for settlements and payments: refund. All settlements
and payments made under subdivision 2 and 3 shall be credited against cny
final settlement or judgment: provided however, that in the event that
judgment is entered against the person seeking recovery or if a verdict is
rendered for any amount less than the total of any such advance payments in
favor of the recipient thereof, such person shall not be required to refund
any portion of such advance payments voluntarily made. Upon motion to
the court in the absence of a jury and upon proper proof thereof, prior to
entry of judgment on a verdict, the court shall first apply the provisions of
subdivision 1 and then reduce the amount of the damages so determined by
the amount of the payments previously made to or on behalf of the person
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entitled to such damages,

604.02 APPORTIONMENT OF DAMAGES

Subdivision 1. When two or more persons are jointly liable,
contributions to awards snail be in proportion to the percentage of fault
attributable to each, except that each is jointly and severally liable for the
whole award. Except in cases where liability arises under chapters 18B -
pesticide control, 115 e« water pollution control, 115A * waste management,
115B * environmental response and liability, 115C e leaking underground
storage tanks, and 299E e pipeline safety, public nuisance law for damage to
the environment or the public health, any other environmental or public
health law, or any environmental or public health ordinance or program of a
municipality as definca in section 466.01, a person whose fault is 15 percent
or less is liable for a percentage of the whole award no greater than four
times the percentage of fault, including any amount reallocated to that
person under subdivision 1

If the state or a municipality as denned in section 466.01 is jointly
liable, and its fault is less than 35 percent, it is jointly and severally liable for
a percentage of the wnole award no greater than twice the amount of fault,
including any amount reallocated to the state or municipality under
subdivision 2.

Subd. 2. Upon mouon made not later than one year after judgment is
entered, the court shall determine whether all or pan of a party’s equitable
share of the obligation is uncollectible from that party and shall reallocate
any uncollecnble amount among the other panies, including a claimant at
fault, according to their respective percentages of fault. A party whose
liability is reallocated is nonctneless subject to contnbuuon and to any
continuing liability to the claimant on the judgment.

Subd. 3. In the case of a claim ansing from the manufacture, sale, use
or consumption of a product, an amount uncollectible from any person in
the chain of manufacture and distribution shall be reallocated among all
other persons in the chain of manufacture and distnbuuon but not among
the claimant or others who are not in the chain of manufacture or
distribution of the product. Provided however, that a person whose fault is
less than that of a claimant is liable to the claimant only for that portion of
the judgment which represents the percentage of fault attributable to the
person whose fault is less.

B. Statutes of Limitation and Repose
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1 The Minnesota Experience

Minnesota has various statutes prescribing the time in which actions must be
rrought. Section 541.05. subd. 1 (5) establishes a six year statute ot limitations tor
-ecligcnce actions. Section 541.05. subd. 2 imposes a tour year statute of limitations on
met liability actions ‘'arising trom the manufacture, sale, use or consumption ot' a
product.”

Section 541.07 imposes a two year statute ot limitations tor various intentional
\zns, including libel, slander, assault, battery, and false imprisonment. I: also imposes a
7a0 year statute of ’imitations in "all actions against physicians, surgeons, dentists, other
r.calth care professionals ... and veterinarians . .. hospitals, sanatonums. for
r.alpractice. error, mistake or failure to cure, whether based on contract or ton."

Section 573.02. subdivision 1 requires that wrongful deatn actions ce brought
*iimn three years of the date oi the death of the decedent, but in no event more than
.x vears from the act or omission that resulted in death.

Overlaying the statutes ot limitations is the tolling provision. Tlie tolling provision
suspends the running ot a statute of limitations during the claimant’s period of
-liability. For example, the tolling statute suspends the running of the statute of
.mutations in cases where the claimant is under the age of 18 years, is insane, or
imprisoned urder a criminal charge.2l

Statutes of limitation limit the time, after a claim accrues or an injury occurs, in
*Anch an action may be brought. Tlie time at which a statute of limitations begins to
-jn depends on the type of statute and how it is interpreted by the courts, absent a
ccfinitive provision in the statute itself.

A statute of repose, on the other hand, imposes an outside limitation on the time
:n which an action may be brought, conditioned on a certain event or occurrence that is
independent of the time the claim accrues or the injury occurs.22

In general, ton statutes of limitations will run from the time damage or injury
occurs or the discovery of the damage or injury. In medical malpractice cases in
Minnesota the general rule is that the two-year statute of limitations begins to run from
r.e date of termination of treatment,23 which means that the statute could run before
the injury is discovered or not stan to run for years following the injury. At no point,
however, has the legislature defined the time at which the statute begins to run.

For products liability cases there is no statute of repose but rather a safe useful
;..e statute, Section 604.03, that limits liability according to a variety of factors, but
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imposes no detinue outside limitation on me time a products liability action may be m
brought. In Hodder v. Goodyear.2* the Supreme Court substantially limited the
potential reach ot the usetul life statute by making it a factor tor the jury to consider i
determining the comparative tault of the parties to products liability litigation. A
finding that the usetul life of a product has expired is not an automatic bar to recovery

2. Tlie History or Section 541.051 « Improvements to Real Property

Section 541.051 is a true statute of repose. It applies to cases involving the
liab-lity or "any person performing or furnishing the design, planning, supervision,
materials, or observation of construction or construction of the improvement to real
property or the "owner of the real property.” Actions to recover damages for injury t<
person or property, including wrongtul death, must be brought within two years of the
discovery ot the damage or injury, but in no event "shall such a cause of action accrue
more than ten years after substantial completion of the construction." As enacted thcr
was a ten year statute ot repose in the statute. There was an interim limitation of
fifteen years, trom 1980 to 1986. when the time limitation was reduced to ten years.

As enacted, the statute applied oniy to persons "performing or furnishing the
design, planning, supervision, or observation of construction or construction™ of
improvements to real property.

In 1977, in Pacific Indemnity Co. v. Thompson-Yaeger. Inc..25 the Supreme Coff
held the statute unconstitutional, stnting that there is "no basis for including -within the
protection of the statute persons who construct or design improvements to real estate,
and excluding other persons against whom third parties might bring claims should they
incur injury, such as owners and material suppliers.” The Court concluded that the
statutory classification scheme was unconstitutional because of the exclusions.

Following Pacific Indemnity, the legislature corrected the constitutional deficiency
by amending the statute to include "any person performing or furnishing the design,
planning, supervision, materials, or observation of construction” as well as the owner of
the real property. In Sanori v. Hamischfeccr Coro..26 the Court held the statute
constitutional agamst assertions that it violated the due process and remedies clauses o
the Minnesota Constitution.

Following the abolition of privity of contract and the adoption of discovery rules i
tort statutes of limitations, the trade associations of contractors and architects
threatened by the possibility of expanding liability, introduced statutes of repose limitin'
their liability in state legislatures.2' Over forty junsdictions adopted statutes of repose.
Minnesota’ statute was enacted in 1965.

The problem that has arisen with section 541.051 is not with the time limitation*
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Gainer. :: ;s vitn the score Ol tne statute. The Minnesota supreme Court has
AmterDrcteu the term improvement to real property as:

(A) permanent audition to or betterment ot real property that enhances its
capital value and that involves the expcnuiturc ot labor or money and is
Jesigneu to make tne property more usetul or valuable as distinguished trom
ordinary repairs.*-3

The appellate and federal courts in Minnesota have applied the statute to a variety of
real oroDcrtv imorovements. including removaolc pipes covering a gram auger installed
below ground level:-9 an untimsned steel stairway:-33 light fixtures and light tixture
components:3l a switch gear compartment ana electrical cables;32 an industrial rock
crusner:33 a crane iocateo in a mining faculty:-; ana a concrete molding machine and
conveyor system.--

3. The Commission s Recommendations

Tlie Commission s primary concern over section 541.051 is the unpredictability mat
has oeen spawneu by a statute that sometimes applies so as to create a statute of
repose ana shorter statute of limitations than applies to most products liability actions.
This nas resulted in an unduly large amount ot appellate court activity, lost claims, and
potential legal malpractice problems. In a sense, a statute intended to avoid
discrimination has workea a reverse discrimination by exempting from liability only a
certain class of product manufacturers while other product manufacturers arc subject to
liability without the benefit of a statute of repose.

In cases involving improvements to real property, the Commission is convinced
that there are good ana independent reasons justifying the statute of repose, but that
those reasons do not extend to products liability cases m general. In cases involving
real estate improvements, a number of enuties. including suppliers of building materials,
contractors, subcontractors, and workers, all come together for a limited time to
construct an improvement. .After a certain time it becomes difficult to son out liability
issues. In addition, real property improvements have an indefinite life, and after the
improvement is finished there is no access to the property, unlike cases involving
products. This combination of attributes may justify separate treatment of claims
arising out of improvements to real property, but it does not justify inclusion of
standard products liability claims in a statute intended to address a different problem.
Tlie Commission thereiorc recommends that section 541.051 be amended to exclude
trom the statute certain products liability actions. The recommended language, which in
part tracks the Virginia Code provision, is as follows:

I'd) The limitations prescribed in this section shali not apply to the
manufacturer or supplier of any equipment or macAineryLinstalled_upon real
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properr?.

The Commission consiuctcd other statutes ot repose hut dctcrmmctd that ariv. ™

potential problems were riot significant enough to justify action.

Achieving unitormitv of statutes of limitations is arguably a desirable goal.
Although a suggestion was made to the Commission advocating uniformity, the
Commission uetcrmineu that comprehensive review and change was unnecessary at this

point.

s, Constitutionality ot Section 541.051

Questions concerning the constitutional ot statutes of repose have arisen in
Minnesota ana other jurisdictions, in particular because ot the distinctions that have
made between nersons wno participate in the construction of improvements to real
propcrtv ana other similarly situated persons. Any time a statute ot repose limits the
liability tor one crouo of individuals but not another similarly situated group, the statute
is subject to constitutional attack on various bases, including equal protection and due
process challenges. The Minnesota experience with statutes of repose makes a more
extended discussion of the constitutional issues necessary in light of the recommendation
the Commission has made for amendment of the statute of repose.

In Pacific Indemnity Co. v. Thompson-Yaeecr. Inc..36 the Minnesota Supreme 7
Court held Section 541.051 unconstitutional insofar as it provided immunity from suit
for a limited class of defendants, persons "performing or furnishing the design, planning,
supervision, or observation of construction or construction of such improvement to real

property ..."”

The Court concluded that the statute was unconstitutional, stating that there was
"no basis for including within the protection of the statute persons who construct or
design improvements to real estate, and excluding other persons against whom third
parties might bring claims should they incur injury, such as owners and material
suppliers. Legislative classifications must apply uniformly to all persons who are
similarly situated, and the distinctions which separate those who are included within a
classification from those who are not must be natural and reasonable, not fanciful and
arbitrary."37

A more detailed analysis, and one which the Minnesota Supreme Court cited with
approval in Pacific Indemnity, appears in the Illinois Supreme Court's analysis in
Skinner v. Anderson.38 .As in other statutes, the Illinois statute distinguished persons
who perform and furnish the "design, planning, supervision of construction or
construction” of improvements to real property, from other classes, such as



materialmen, who are tenured by the statute, and owners and occupants of property,
who are specifically excepted. In Skinner the Court stated that:

The arbitrary quality of the statute clearly appears when we consider
that architects and contractors are not the only persons whose negligence in
the construction of a building or other improvement may cause damage to
property, or injury to persons. If, for example, four years after a building is
completed a cornice should fall because the adhesive used was aective, the
manufacturer of the adhesive is granted no immunity. And so it is with all
others who furnish materials used in constructing the improvement. But if
the cornice fell because of defective design or construction for which an
architect or contractor was responsible, immunity is granted. It can not be
said that the one event is more likely than the other to occur within four
years after construction is completed. The problems are sometimes with
distinctions between owners of the property, on the one hand, and architects
and contractors on the other, or between architects and contractors and
building product suppliers.

Making the distinctions may be easier, however, if the purpose of the statutes is
considered. In Cape Henry v. National Gypsum.39 the Virginia Supreme Court said
that:

We conclude that the General Assembly intended to perpetuate a
distinction between, on the one hand, those who furnish ordinary building
materials, which are ii corporated into construction work outside the control
of their manufacturers or suppliers, at the direction of architects, designers,
and contractors, and, on the other hand, those who furnish machinery or
equipment. Unlike ordinary building materials, machinery and equip, ent
are subject to close quality control at the factory and may be made subject
to independent manufacturer’s warranties, voidable if the equipment is not
installed and used in strict compliance with the manufacturer’ instructions.
Materialmen in the latter category have means of protecting themselves
which are not available to the former. We construe [the Virginia statute of
repose] to cover the former category and to exclude the latter.

The Court reaffirmed this position in Grice v. Huneerford Mechanical Corp..40

In Cape Henry, the issue concerned the application of the statute to defects in
exterior wall panels. The Court concluded that the panels were ordinary building
materials. In Grice, the Court concluded that an electrical panel box and the
instructions for assembling, wiring, grounding, and installing the unit during construction
of a particular building are determined by the specifications and plans provided by the
architect or other design professional, and no instructions are received from the



manufacturer.

The Virinma statute includes an exception not only for suppliers or manufacturer”
of equipment or macnmerv, but it also exempts those entities when they supply "other
articles.” 'Hie Virginia Supreme Court has conciuded that the language "other articles"
is superfluous.4l

In Pacific Indemnity, the Court noted that constitutional challenges had been
made to similar statutes in fifteen other states at the time of its decision. The Court
noted that in ten states the statutes had been upheld and in five the statutes were held
unconstitutional. One of the states upholding its statute was Virginia. At the time of
the challenge, the first part of the Virginia statute was substantially the same as the
Minnesota statute challenged in Pacific Indemnity. The United States District Court for
the Western District of Virginia held the statute constitutional in Smith v. Allen-
Bradley Co.,42 but the constitutional challenge in the case was solely a due process
challenge based on the fact that the statute baned the plaintiffs action before it
accrued. Tlie court rejected the challenge.

The Virginia statute was amended in 1973 to exclude manufacturers or suppliers
of equipment or machinery:

This limitation shall not apply to the manufacturer or supplier of any
equipment or ijachinery or any other articles which are installed in or m
become a pan of any real property either as improvements or otherwise.43 ™

It may seem inconsistent that the Commission is recommending an exception from
a statute that was held constitutional by the Virginia Supreme Coun and seemingly
disapproved by the Minnesota Supreme Coun in Pacific Indemnity: however, the
constitutional challenges to the Minnesota and Virginia statutes were not the same and
the exemption that is embodied in the Virginia statute was not at issue in the Virginia
case disapproved by the coun in Pacific Indemnity. In addition, although the
Minnesota statute as it existed when Pacific Indemnity was held unconstitutional
because of equal protection problems, exemption of products liability defendants should
not run create the same problem. Once the function of the statute of repose in real
property improvement cases is recognized there should be no problem in understanding
that exclusion of products liability defendants from the statute of repose will not
frustrate that function.

C. Punitive Damages

1. The Minnesota Experience
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The punitive damages issue must be viewed against a complex backdrop ot
legislative limits on punitive damages, judicial limits imposed by the Minnesota Supreme
Court, the constitutional concerns raised in the Supreme Court of the United States,
the empincal data on punitive damages, and the reasons tor punitive damages.

Minnesota has recognized the right to recover punitive damages since 1862. fhe
purpose of punitive damages is to punish certain defendants as well as to deter the
defendants and others from engaging in conduct that is detrimental to the interests of
society.44

The right to recover punitive damages is currently controlled by Minn. Stat.
Section 549.20. which reads as follows:

Subdivision 1. Punitive damages shall be allowed in civil actions oniv
upon clear and convincing evidence that the acts of the defendant show a
wiilful indifference to the rights or safety of others.

Subd. 2. Punitive damages can properiv be awarded against a master
or principal because of an act done by an agent only if:

(a) the principal authorized the doing and the manner of the act, or

(b) the agent was unfit and the principal was reckless in employing the
agent, or

(c) the agent was employed in a managerial capacity and was acting in
the scope of employment, or

(d) the principal or a managerial agent of the principal ratified or
approved the act.

Subd. 3. Any award of punidve damages shall be measured by those
factors which justly bear upon the purpose of punitive damages, including the
seriousness of hazard to the public arising from the defendant’s misconduct,
the profitability of the misconduct to the defendant, the duration of the
misconduct and any concealment of it, the degree of the defendant's
awareness of the hazard and of its excessiveness, the attitude and conduct of
the defendant upon discovery of the misconduct, the number and level of
employees involved in causing or concealing the misconduct, the financial
condition of the defendant, and the total effect of other punishment likely to
be imposed upon the defendant as a result of the misconduct, including
compensatory and punitive damage awards to the plaintiff and other similarly
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situated persons, and the seventy at any criminal penalty to which the
defendant may be subject.

In 1986 the legislature added Minn. Stat. Section 549.191:

Upon commencement ot a civil action, the complaint must not seek
punitive damages. After riling the suit a party may make a motion to amend
the pleadings to claim punitive damages. The motion must allege the
applicable lecal basis under section 549.20 or other law for awarding punitive
damages in the action and must be accompanied by one or more affidavits
showing the factual basis far the claim. At the heanng on the motion, if the
court finds prima facie evidence in support of the motion, the court shall
grant the moving party permission to amend the pleadings to claim punitive
damages. For purposes cf tolling the statute of limitations, pleadings
amended under this section relate back to the time the action was
commenced.

Section 549.20 was pan c: the 1978 ton reform package. The legisiat. .a
established a "clear and convincing evidence" standard for the award of punitive
damages, required a showing of "willful indifference to the rights or safety of others- to
justify an award of punitive damages, limited the circumstances under which an award
of damages could be made against a master or principal and established a list of
factors for the guidance of the tner of fact in awarding punitive damages. The 1986
statute addressed another concern, one raised primarily by physicians but experiencec”P
by many defendants, of automatic pleading of punitive damages claims without an
adequate basis for those claims.

The statutory restrictions on punitive damages are coupled with restrictions placed
on the availability of punitive damages by the Minnesota Supreme Court. The Court
has consistently held that punitive damages are not available in cases involving breach
of contract, absent the commission of a separate and independent tort.4* The Court
has also held that punitive damages are unavailable in products liability cases involving
only claims for property damage.4#* The Court in Eisert also held that punitive
damages were unavailable in wrongful death cases, a holding reversed by the legislature
in 1983 through an amendment of the wrongful death act.47

2. Punitive Damages Issues and Other
States’ Legislative Responses

The Minnesota response to punitive damages issues has parallels in other states
that have enacted legislation regulating the availability of punitive damages. Those
issues, many of which have been addressed in the Minnesota legislation, include the
following:
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1 Should punitive "damages” be available at all in the civil justice system,
since they arc a penalty and arc unrelated to compensation for injuries?

2. If punitive damages are available, what evidentiary standard should
apply?

3. What standard of conduct must the plaintiff prove to justify an award of
punitive damages?

4. When should a principal or employer be held liable for punitive damages
for the acts of an agent or employee?

5. How should multiple punitive damages award for the same conduct be
avoided or regulated?

6. Should punitive damages awards be limited and if so, how?

7. Who should benefit from an award of punitive damages?

S. Should punitive damages issues be tried separar ~om the other issues
in a torts case?

9. How should frivolous punitive damages claims be limited?

10. Who should decide whether punitive damages should be awarded?

11. Who should decide the amount of the punitive damages award?

12. What should the appropriate standard of review of punitive damages
awards be?

Recent legislative responses to punitive damages deal with som” .sues.
Several states have limited punitive damages, either by placing a cap on the damages,
by limiting punitive damages awards to a fixed multiple of compensatory damages, or
through some combination of a cap and a multiple of compensatory damages. As witf
joint and several liability, there may be an exclusion for certain types of actions.

Several states have adopted ? clear and convincing evidence standard for punitive
damages. One has adopted the criminal burden of proof requiring proof beyond a
reasonable doubt. Several states require the payment of punitive damages awards, in
all or part, to state funds.

Two states place restrictions on multiple damages awards. Four states require
bifurcated trials. Four states also preclude the assertion of a punitive damages claim in
the original complaint, requiring a prima facie showing of liability before the complaint
can be amended to include a punitive damages claim. Five states provide an FDA
government standard defense.*8 The question of whether these measures are necessary
or sufficient responses to the questions raised by punitive damages awards must be
further considered in light of the potential constitutional problems created by unlimited
and arbitrary awards not subject to established guidelines and in light of the empirical
data available on the punitive damages issue.

3. The Constitutionality of Punitive Damages



In Browmmi-Ferns Industries v. Kclco Disposal. Inc..47 the Supreme Coun of 0 #
United States held that the excessive tines clause ot the Eighth Amendment is
inapplicable to punitive or exemplary damages awards in civil suits involving pnvatc
panics. 'Hie petitioners in the case also asked the Court to review the punitive
damages award to determine whether it violated the due process clause of the
Fourteenth Amendment, but the Court declined because the due process argument was
not raised before either the district court or court of appeals.

Justice Brennan, joined by Justice Marshall, concurred in the Coun’ opinion, but
with the understanding that the Court preserved the opportunity for a holding that the
due process clause limns the imposition of punitive damages in civil cases. Justice
Brennan’s concern was that

Without statutory (or at least common-lawj standaras for the
determination of how large an award of punitive damages is appropriate in a
given case, juries are left largely to themseives in making this important, and
potentially devastating, decision. Indeed, the jury in this case was sent to the
jury room with nothing more than the following instruction: "In determining
the amount of punitive damages, you may take account of the character of
the defendants, their financial standing, and the nature of their acts.” . . .
Guidance like this is scarcely better than no guidance at aJ. | do not
suggest that the instruction itself was in error; indeed, it appears to have
been a correct statement of Vermont law. The point is, ather, that the
instruction reveals a deeper flaw: the fact that punitive damages are
imposed by juries guided by little more than an admonition to do what they
think is best. Because "[t]he touchstone of due process is protection of the
individual against arbitrary action of the government ... | for one would
look longer and harder at an award of punitive damages based on such
skeletal guidance than | would at one situated within a range of penalties as
to which responsible officials had deliberated and then agreed.50

Justice O’Connor, joined by Justice Stevens, concurred in part and dissented in
pan. Justice O’Connor agreed with the Coun that the due process claims were not
properly raised, but she disagreed with the Coun’ conclusion that the Eighth
Amendment's excessive fines clause is inapplicable to civil suits between private

parties.51

While the due process issue is open, the Coun has not yet granted review in any
case raising that issue. This term the Coun has denied r.enioran in three cases raising
the due process issue.52 In a fourth case the Court, per Justice Kennedy, granted a
stay of execution and enforcement of the judgment of the Alabama Supreme Coun
pending a decision on the petitioners’ writ for certiorari.53 No action has yet been
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taken on a tifth ease raising tne issue.*" *
V Tlie Commissions Recommcnoations

A remaining issue is wnether the problems surrounding punitive damages arc
serious enougn to justify legislative action. The studies on the number, amount, and
impact ot punitive damages are inconclusive."5 There arc suggestions in Minnesota ana
elscwncre that punitive damages arc necessary to achieve deterrence, yet there appears
to be an acknowledgement that punitive damages may not ctfcctivcly deter dangerous
conduct.56 There is u concern over the increase in the number and amount ot punitive
damages,57 yet the available data show that the concern is pcrnaps untounued. There
is no clear evidence ot abuse of' punitive damages in Minnesota.

Nonetheless, the Commission is concerned about the lack ot predictability ot
punitive damages awards causeo by the lack of clear guidelines tor awarding punitive
damages and for acterminine wnen a principal or cmpiover will be held liable in
punitive damages tor tne acts ot an agent or employee. The Commission is also
joncerned about the proccaurcs ror awarding punitive aamages. particularly wnerc the
issues ot compensatory damages and punitive damages issues are not bifurcated.
Finally, the Commission is concerned about the current lack ot a clear legislative
direction to the courts to specifically scrutinize punitive damages awards in light of the
statutory standards. Accordingly, the Commission makes the following
recommendations.

First, the Commission recommends that subdivision 1 of section 549.20 be
amended to provide for a "deliberate disregard” standard in place of the current Willful
indifferencelstandard, and that the deliberate disregard standard be more specifically
defined. The Commission is concerned that the "willful indifference” standard is not a
stringent enough standard to separate the claims that justify an award of punitive
damages from ciaims that may mvoive nothing more than reckless behavior. The
suggested standard is as follows:

Subdivision 1. Punitive damages shall be allowed in civil actions only
upon clear and convincing evidence that the acts of the defendant show a
willful -indiffercncc-to deliberate disregard for the nghts or safety of others.

A defendant has acted with deliberate disregara for the nghts or safety
of others if the defendant has knowledge of facts or intentionally disregards
facts that create a high probability of iniurv to the rights or safety of others
and:

deliberately proceeds to act in conscious nr intentional disregard of
the high probability of iniurv to the rights or safety ot others: or
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b) deliberately rrocccus to act with inoiffcrcnce to tne hnth probability %
mi;ri»ry. uu.hc.irag < ?;ncn,iM.Qihsrst

Second, the Commission recommends that subdivision 2 ot section 549.20 be amended
to sircnctncn the standards required to impose liability tor punitive damages on a
principal or employer tor the acts of an agent or employee. The Commission nas two
concerns. First, the standard that subjects the principal to liability lor employing an
agent should be the same as the standard necessary to impose punitive damages on the
principal under subdivision 1 ot section 549.20. Second, for the principal to be held
liable tor the acts ot a managerial agent, the agent should have the authority to act at a
pohcv making level in the corporation. Absent such ar. amendment, a principal or
employer may he held liable for the mtsconduct of a lower levei employee whohas nc
significant responsibilities for corporate decision making. The proposed amendment
implementing these changes is as tollows:

Subd. 2. Punitive damages can properly be awarded against a master
or principal because ot an act done by an agent orny if:

(a) the principal authorizedthe doing and the manner of the act, or

(b) the agent was unfit andthe principal wat-w kktt deliberately
disregarded a nigh probability that the agent was unfit in employing the A
agent, or

(c) the agent was employed in a managerial capacity with authority tn
establish policy and make planning level decisions tor the principal and was
acting in the scope of tiiai employment, or

(d) the principal or a managerial agent described in subdivision 2(C) of
this section, of the principal ratified or approved the act while knowing nr us
character and probable consequences.

Third, the Commission recommends that a new subdivision 4 be added to section
549.20 that will require bifurcation of the punitive damages issue upon the request of

the defendant. Bifurcauon will en a greater degree of fairness to the defendant
who is subject to the pun” cs claim. The evidence appropriate only to the
punitive damages issue w$ . jitroduccd in the tnaJ on the liability and

compensatory damages issues. Thr. suggested amendment reads as follows:

Subd. 4. In_a civil action in which punntvc damages arc sough;, the
trier of fact shall, if requested to do so bv anv narrv. first detr nine whether
compensator' damages are to he awarded. Evidence of the financial



sfIDdWPn Tjie nno otficr evidence rcjcvvimrnjy ,m nupujvc
flam»}je? xha)l n™ 1?,L;”issmle irj tljat.pigcecding.,..Mtcr_sucn.
".jg.icEfnm”npn n»> »fg.r.-sme, tpc Wecr_PLJact,snnll,jp_;i >epjir;ite
Mru.cccdinc. determine eemictncr nnu in wnat amount punitive damsntcs arc to
he awarded.

Founn. the C.:mmissicr. recommends the addition ot a r.ew suoaivision 5 to
action 549.20 that wnl rrovice nocciijc direction to the courts to review any pumuve
Jamaucs award in light Ol the :actors in section 549.20. subdivision 3. This
recommendation is intended rcuuirc detailed judicial scrutinv ot punitive damages
awards. The suggested amendment reads as follows:

Subd. Die .dec snail specifically review, t-c punntvr damages
award in heht ot ?he t.vr.rs set torth in subdivision : n this section and
shall make snccmc tmnircs wnh resncct to them. O’ anneal. : .inv. the
mncilate r™urt rn.i:i -me’rw tne award in light ot the mctors set torth in
-iindivision . -t tr.is i n ning m this section sraii he construed to
occlude or nmit «-? tvi: "icier r or the anncilatc court < i-jtnor;v tn limit
nupnivp damages

0. Civil Damage Act

I. Social Host Liability

Minn. Stat. 5 340A.801. :.ie Civil Damage Act. applies only to a nerson who
illegally sells intoxicating iioucr. The act reads as follows:

Subdivision 1 Rig.it of Action. A spouse, child, parent, guardian,
employer, or other nerson iniurco in person, property, or means of support,
or who incurs other pecuniary loss by an intoxicated person or by the
intoxication of anotner nerson. has a right of action tn the person s own
name for ail damages sustained against a person who caused the intoxication
ot that person by illegally selling alcoholic beverages. .Ml damages recovered
by a minor under this section must be paid either to the minor or to the
minor's parent, guardian, or next friend as the coun directs.

Subd. 2. Actions. All suits for damages under this section must be by
civil action m a coun o: this state having jurisdiction.

Subd. 3. Comparative Negligence. Actions under this section are
governed by section 604.01.



Subd. 4. Subrogation claims dcmcu. There shall be no recovery rv
any insurance company against any liquor vendor tinder subrogation clauses
of the uninsured, underinsured. collision, or other first party coverages ot a
motor vehicle insurance policy as a result of payments made by the company
to persons who have claims that arise in whole or part under this section.
The crovisions or section 05B.53. subdivision 3. do not apply to actions under
this section.

As it now casts, the Civil Damage Act only allows actions against sellers of
alcoholic beverages, defined in Minn. Stat. section 340A.101, subd. 2 as "any oeverage
containing more than one-half ot one percent alcohol by volume.” There is no room
for any common law negligence action against a seller of alcoholic beverages, nor is a
negligence button permitted against social hosts, no matter what the circumstances. Th
Civil Damage Act is not only restrictive in its application, but it is also the exclusive
remedy that exists for injuries that occur because alcoholic beverages provided to
another resuit in intoxication and injury.

In 1972. the Minnesota Supreme Coun concluded in Ross v. Ross58 that an
action under the Civil Damage Act as it then read permitted a cause of action "against
every violator wnether in the liquor business or not." The Coun’ opinion was based
on its interpretation of the legislative history of the Act, dating back to 1911.

In 1972 the Act permitted acuons "against person who, by illegally selling,
banenng cr giving intoxicating liquors, caused the intoxication of such person.’ Ross
involved a Civil Damage Act claim against two men who furnished intoxicating liquor t*
a minor, causing the death of the minor in a car accident.

In addition to permitting Civil Damage Act actions against any violator o: the Ac
whether in tne liquor business or not, the Supreme Coun held in 1973 in Trail v.
Christian.-9 that a common law negligence action could be brought against a seller cf
nomntoxicanng liquor, defined to include 3.2 beer. Although the Civil Damage Act did
not make the sale of 3.2 beer acuonablc, the Supreme Coun in Trail stated that "(wje
will not promote legislative silence to legislative preemption. To do so would immuniz:
a certain segment of the liquor industry, namely dispensers of 3.2 beer, from liability fc
negligent conduct which causes serious injury to innocent third persons."60

2. Social Host Liability and Commission Recommendations

Trail aside, the Supreme Coun has interpreted the Civil Damage Act to be the
sole source cf recovery for injunes caused when a person furnishes alcoholic beverages
to another. In 1977 the legislature amended the Act by deleting the word "giving' froir
the Act That deletion precluded any actions such as in Ross. The coun held in Cadv
v. Coleman that the words "(a]ny person” who sells or baners liquor means a person u



tne Business or providing liquor. ana 110l a sociai host wno happens to receive some
consideration trom his guests in return tor drinks ne provides. 01 In Waikcr v
Kennedy.the Court adhered to us holding in Cadv. but left open the issue or whether
. sociai host could be held liable for turnisning liquor to a minor. The Court
sucscuuentlv answered that question in Holmotust v. Miller.03 holding tnat tne Civil
Damage Act preempts a cause ot action against a social host tor negligently serving
..conoi. wnether to a minor or adult. The Coun held in Meanv v Newe::” that an
err.moyer :s not liable unoer “he Civii Damage Act for turnishing alconoi to an
employee.

Suosequcnt amendments to the Act removed the word ‘'bartering. ,:avmt! an
illegal saie as the only basis for imposing liability under the Act. and exnandcd the
uemuicn ot an illegal sale to include ™alcoholic beverages.” now delineo o include 3.2

More recently, in Stevens v. Thiclcn.0* ana Bescke v. Garden Center. Inc,66 the
.'.-ft c: Appeals. lollowin? Holmouist. heid that the Civii Damage Act creciriDts any
.ommor. taw ncgugcncc action against a social host if the host s action is even remotclv
reiatcd :0 the negligent turnishing ot alconoi to another. In Stevens the Coun ot
Acreais rctuscd to impose common law social host liability on a parent wno provided
ms oaugntcr with two kegs of strong beer for her sixteenth birthday parts-, where the
consumption of some of the beer led to the intoxication and related deatn ot one o, the
guests at the party. In Bcsexc the Coun of Appeals extended this immunity to a ctaim
for negligent supervision of students who became intoxicated at a school function.

As it currently stands. Minnesota law clearly prohibits actions against social hosts
wno tumish intoxicating liquor to guests, whether the guests are adults or minors.
Liaotlity under the Civil Damage Act ts precluded because the Act appites only to
commercial vendors of intoxicating liquor and preempts the common law. .As the Court
or Appeals stated in Stevens. [a]ny cnange in the law . . . should come rrom the
legislature. '67

Nationally, the courts have been reluctant to impose social host liability on those
wno negugently serve alcohol to others.68 The primary reason for that reluctance is
the dtffcuity involved in establishing reasonable standards of conduct for people in a
social setting and the uncertainty that would result from any attempts to impose liability
for all social hosts in the variety of situations where the issue would anse. The result
diners wnen the issue is whether social host liability should be imposca on a social host
wno negligently furnishes alcohol to a minor.69 In that situation the courts arc much
more willing to impose liability on social hosts.

The Commission therefore recommends that social host liability’ be permitted in
cases wnere a person knowingly provides or furnishes alcoholic beverages to a person



under the age Ol 21 years. Tlie Commission recommends that this be accomplishctyt
an amendment to the Civii Damage Act, adding a new subdivision 5, permitting
common law actions in such cases. Tlie proposed amendment reads as follows:

Subd. 5 Nothing in this chanter precludes common law tort claims
against anv person 21 years old nr older who knowingly provides or furnishes
alcoholic beverages tn a nerson tinder the age of 21 years.

4. Tlie Defense of Complicity
a. Background

The defense ot complicity in Civil Damage Act cases was first advanced by the
Minnesota Si prctnc Court in Turk v Long Branch Saloon.'0 The defense of complici
prevents a pr.rson from recovering in a Civil Damage Act case against a vendor of
alcoholic beverages if the person "knowingly and actively” participated in the events
leading to the intoxication of the person who caused injury to the claimant. It is a
complete defense. The Courts construction of the defense was based upon its
assumption that the Civil Damage Act "was intended solely to protect 'innocent third
persons. 1

In 1977 the Civil Damage Act was amended to state that comparative fault
applied to claims under the Civil Damage Act, raising the possibility that compliciu~P
would be an apportionable defense under the Comparative Fault Act. That issue was
raised in Herrlv v. Muzik.71 In Herriv the Supreme Coun held that the 1977
amendment did not enlarge the class of beneficiaries the Civil Damage Act was
intended to protect and that the defense of complicity would remain a complete
defense.

b. Commission Recommendations

The defense of complicity imposes a penalty on a person who provides alcoholic
*beverages to another. It precludes recovery by the person who contributes to the
other’s intoxication. Comparison of this penalty to the treatment given to social hosts
under the Civil Damage Act results in an inconsistency that is difficult to explain. No
equivalent penalties are imposed on social hosts who furnish alcoholic beverages to
another person who is injured or in turn causes injury to some other person. Yet, the
defense of complicity in essence penalizes someone who would fall in the category of
social host if a Civil Damage Act claim were brought against that person. The
treatment is not symmetrical.

In addition, complicity is difficult to distinguish from other facets of contributory
negligence already subject to comparison under the Comparative Fault Act, section
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oU4.Ul. :>uouivision ia. A claimant s conduct mnstituung secondary assumption ot risk,
misuse ot a product, and an unrcasonaDle lanure to mitigate or to avoid damages are
ill subject to comparison under the Comparative Faun Act as tvpcs OL contributor/
negligence.Complicity tits more reauilv into this grouping ot detcnscs than as a
separate, complete oar to recoverv in Civil Damage Act cases.

The same conduct wiii receive inconsistent treatment, depenoine on wnethcr the
injured person brings sun against the intoxicated dnver wno was driving at the time ot
the accident or against the bar that illegally sold alcoholic beverages to the intoxicated
driver. If the injureo oerson. after knowingly and actively participating in the
intoxication of the dnver. gets into the driver s car and is injured in an accident, the
injured person's actions would likely constitute contnbutory negligence that would
reduce nut not bar recovers’ unless the injured person s percentage ot fault exceeds the
negligent driver's: however, if the injureo person bnngs suit against the bar. recovery
will be completely banco by the complete deie.isc or complicity.

The Commission thereiore recommends mat tne detense ot complicity' no longer
be a comDiete defense out rather that it be cansidcreo a partial detense subject to
comparison under tne Comparative Fault Act. This can be achieved ty amending the
definition ot "fault" tn the Comparative Fault Act. section 004.Ul. subdivision la. 10
include the detense ot complicity. Thai proposed legislation is contained in part IV., A.
of this Report.

E. Intangible Losses

In 1986, the Legislature enacted Minn. S’at. section 549.23, which places limits on
the damages recoverable in a civil action:

Subdivision 1. Definition. For purposes of this section, "intangible
loss" means embarrassment, emotional distress, and loss of consortium.
Intangible loss does not include pam. disability or disfigurement.

Subd. 2. Limitation. In civil actions, whether based on contract or
tort, the amount of damages per person for intangible losses may not exceed

S400.000.

Subd. 3. Jury not informed of limitation. The coun may not inform
the jury of the existence of the limitation in subdivision 2.

Subd. 4. Not new action. Tnis section does not create a new cause of
action for intangible loss.
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This statute was accompanied hv section 549.24. which requires uamages awards to be
broken into the categories noted in section 549.23:

Tlie coun shall reauire the jury to specify amounts for past damages
and future damages as defined in section 604.07. Within each category of
damages, the jury must turther specify amounts for intangible loss as defined
in section 549.23.

Section 604.07, the discount statute, was repealed in 1988. but the special verdict
requirement continues.

The Commission recommends repeal of both statutes for a number of reasons.
Tlie cap should be repealed because it has been ineffective: it applies only to a very
small category of cases. Further, the Commission disfavors caps on damages, believin
that remittitur by trial courts can rectify excessive damages awards. Section 549.24
should be repealed because the repeal of the discount provision makes it unnecessary
Final'v, repeal avoids the proDIlcms that exist when damages elements arc specifically
enumerated in verdict forms, leading to a potential tendency by juries to overvalue th.
damages in a ton claims.

F. Deductions under the No-Fault and Collateral
Source Statutes

1. Introduction

The common law collateral source rule precluded the reduction of a ton rccovc:
by amounts received by the plaintiff from other sources, including msurance coverage,
even if the net result was a double recovery by the plaintiff of the same losstp73 Th;
rule has been modified in various ways through the enactment of specific provisions
providing cither for subrogation by insurers making payments to the plaintiff or by
offset provisions intended to give the defendant, or the defendant’ insurer, the right t
offset ton liability by insurance payments made the plaintiff.

The Workers' Compensation Act contains provisions that give a workers’
compensation insurer a right of subrogation or reimbursement,74 the No-Fault Act
contains both subrogation"5 and offset76 provisions, and a new collateral source statut
enacted by the legislature as pan of its 1986 ton reform package provides for an offsl
of certain insurance benefits in cases where subrogation rights are not assened.

Both the No-Fault Act and collateral source statute create problems with their

offset provisions in cases where a plaintiff is at fault in causing the accident that led P
the plaintiffs injuries and damages. In such cases the plaintiffs ton recovery must be
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reduceu by coih the jnsurancc beneiits the piaintiff has received and, according to tne
Comparative Fauit Act. by the plaintiffs percentage of fauit.

2. Tlie No-Fault Act and Resultant Problems

The No-Fault Act currently requires a reduction of a plaintiffs tort recovery
through an offset provision in section 05B.51. subdivision 1

With respect to a cause of action in negligence accruing as a result of
injury arising out or the operation, ownership, maintenance or use of a
motor vehicle with respect to which security has been provided as required
by section 65B.41 to 65B.71. there shall be deducted from any recovery the
value of basic or optional economic loss benefits paid or payable, or which
would be pavaolc but for any applicable deductible.

To illustrate the operation of this section, assume that the piaintiff, injured through the
negligence cf an insurca driver, receives S5.000 in medical expenses from her insurer,
and then brings suit against the driver. Assume that the plaintiff recovers a total of
S10,000 in the ton action, consisting of 55,000 in damages for past medical expenses
and 55.000 in damages for pain and suffering. Section 65B.51, subdivision 1, prevents
the plaintiff from recovering twice for her economic loss by requiring a reduction of the
S10,000 tort recovery by the S5.000 in medical expenses received by the plaintiff from
her insurer. The plaintiffs net ton recovery will thus be S5.000, which represents her
uncompensated pain and suffering. The result is fair. The S5.000 from the ton
recovery coupled with the 55,000 in no-fault benefits the plaintiff received from her own
insurer gives the piaintiff full compensation.

If the piaintiff was aiso at fault in causing the accident, a second reduction of the
ton recovery must be made. Section 604.01, subd. 1 of the Comparative Fault Act
mandates a reduction of the plaintiffs ton recovery by the plaintiffs percentage of
fault. Neither the Comparative Fault Act nor the No-Fault Act states which reduction
must be made first: however, the Minnesota Supreme Coun in Parr v. Cloutier.77
decided that a ton recovery should be reduced first by the plaintiffs percentage of fault
and then by any no-fault benefits received by the plaintiff.

To illustrate the impact of the decision, assume the same facts as in the first
hypothetical, but with the additional fact that the plaintiff and defendant are each 50%
at fault in causing the accident. Now the plaintiffs recovery must be reduced by ';he
amount of no-fault benefits and by the plaintiffs percentage of fault. The order of
reduction is critical. If Parr is followed and the plaintiffs recovery is reduced first by
the plaintiffs percentage of fault and second by the amount of no-fault benefits
received, the plaintiff receives nothing from the defendant. The S10.000 ton recovery is
reduced by the plaintiffs percentage of fault, 50 percent, to 55,000, and then by the



amount ot no-tauit bcnerits the plaintiff received. S5.000. leaving the plaintiff with n<”
tort recovery. On the other hand, if the ton recovery is reduced first by $5,000, the”P
fault benefits the plaintiff received, reducing the tort recovery to $5,000, and then by
the plaintiffs percentage of fault, 50 percent, the plaintiff will be entitled to receive
S2.500. or one-half of the uncompensated damages awarded to the plaintiff for pain an
suffering. The result is fair to the plaintiff, who is not barred from recovering
uncompensated elements of loss from the defendant, and fair to the defendant, who is
entitled to have those uncompensated damages reduced by the plaintiffs percentage of
fault. To follow the Court’s decision in Parr does more than prevent a double recover
of economic loss: it permits an invasion and undue reduction of damages that are not
covered by the No-Fauit Act. In some cases it may completely preclude ton recovery,
despite the fact that the plaintiff is less at fault than the defendant.

3. The Commission’s Recommendations

The Minnesota Supreme Coun in another context has recognized the unfairness c
utilizing the offset provision in section 65B.51, subdivision 1 to permit a reduction of
elements of loss that arc not covered by no-fault payments.'8 Given the unfairness of
the procedure adopted by the Coun in Parr and the Courts subsequent recognition
that the offset provision in section 65B.51, subdivision 1, should not be used in a way
that permits an undue reduction of elements of a ton recovery for which no-fault
benefits are not available, *he Commission recommends that section 65B.51, subdivision
1 be amended to require a reduction of a plaintiffs ton recovery first by the no-faul*fc
benefits received by the plaintiff and second by the plaintiffs percentage of fault. The
recommended amendment to section 65B.51 is as follows:

Subdivision 1. [DEDUCTION OF BASIC ECONOMIC LOSS
BENEFITS.] With respect to a cause of action in negligence accruing as a
result of injury arising out of the operation, ownership, maintenance or use
of a motor vehicle with respect to which security has been provided as
required by section 65B.51 to 65B.71, there-shall-be-deducted the coun shall
deduct from any recovery the value of basic or optional economic loss
benefits paid or payable, or which would be payable but for any applicable
deductible. In any case where the claimant is found to be at fault under
section 604.01, the deduction for basic economic loss benefits must be made
before the claimant's damages arc reduced under 604.01, subdivision 1

4. The Collateral Source Statute
and Commission Recommendations

The same potennal problem exists in cases involving the collateral source statute,
Section 548.36. The statute provides for the reduction of a plaintiff’s tort recovery by

certain collateral sources, as defined by the statute. To avoid the Parr problem, the
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Commission recommends mat section 148,36. suodmsion , :e Lmcnued to make it
parallel to the suggested amendment Ol section 05B.51. suocmnsion i.

Subd. 3. [DUTIES OP THE COURT.] (a) T/.e .ecart snali reduce the
award by the amounts determined under subdivision 3. .iause 11), and otfset
triv reduction in tne award by tne amounts determine*: under suodivision 2.
Jdause 12).

(b) If the court cannot determine the amounts specified in paragraph
ia) from the written evidence submitted, the court mav witnin ten days
request additional written evidence or schedule a conierer.ee with the parties
to obtain further evidence.

(0 In anv case unere the claimant is mund to at rnult under *-ection
004.01. the reduction required unaer paragraph <m snail he macie before the
claimant s damnecs are reduced unoer section 6(14.01. sunaivtsion 1

G. Seat Belts and Motorcycle Helmets

I. The Minnesota Experience

There are two questions that relate to the use of motorcvcie helmets and seat
belts. One relates to civil litigation and whether evidence cf faiiure to wear seat belts
and motorcycle helmets should be admissible in civil litigation to reduce or bar an
injured person’s recovery. The other relates to the penalties that should be imposed
:or failure to wear helmets or seat belts. Minnesota currently taxes different, arguably
inconsistent, positions with respect to seat belts and motorcycle helmets.

The law currently requires the use of passenger restraint systems for children:

(a) Every motor vehicle operator, when transporting a child under the
age of four on the streets and highways of this state in a motor vehicle
equipped with factory-installed seat belts, shall equip and install for use in
the motor vehicle, according to the manufacturer’ instructions, a child
passenger restraint system meeting federal motor vehicle safety standards.

(b) No motor vehicle operator who is operating a motor vehicle on the
streets and highways of this state may transport a child under the age of four
in a seat of a motor vehicle equipped with a factory-installed seat belt,
unless the child is properly fastened in the child-passenger restraint system.
Any motor vehicle operator who violates this subdivision is guilty of a petty
misdemeanor and may be sentenced to pay a fine of not more than S25.79
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Althougn there arc exceptions. there arc also seat belt requirements tor dnvers”fc
anil other passengers or motor vehicles:

A proDeriv adjusted and fastened seat belt shall be worn by:
H :he driver ot a passenger vehicle:
f2) a passenger riding in the front scat of a passenger vehicle; and

/3) a passenger riding in any seat of a passenger vehicle who is older
than three but younger than 11 years of age.

A person who is 15 years of age or older and who violates clause (1)
or (2) is subject to a fine of $10. The driver of the passenger vehicle in
which the violation occurred is subject to a S10 fine for a violation of clause
;2) or i:) by a child of the driver under the age of 15 or any child under the
age of 11. A peace officer may not issue a citation for a violation of this
section unless the officer lawfully stopped or detained the driver of the
motor vehicle for a moving violation other than a violation involving motor
vehicle equipment. The department of public safety shall not record a
violation of this subdivision on a person’ driving record.80

While the law mandates the use of seat belts and child restraint systems in certain
situations, evidence of failure to use seat belts or restraint systems is inadmissible in
civil litigation, pursuant to a specific statutory limitation:

Proof of the use or failure to use seat belts or a child passenger restraint
system as described in subdivision 5, or proof of the installation or failure of
installation of seat belts or a child passenger restraint system as described in
subdivision 5 shall not be admissible in evidence in any litigation involving
personal injuries or property damage resulting from the use or operation of any
motor vehicle.81
In contrast, only motorcycle riders under the age of 18 arc required to wear

helmets:

No person under the age of 18 shall operate or ride a motorcycle on
the streets and highways of this state without wearing protective headgear
that complies with standards established by the commissioner of public
safety; and no person shall operate a motorcycle without wearing an eye-
protective device except when the motorcycle is equipped with a wind
screen.82
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'mu. iiithough seat belt evidence is inadmissible in civil Initiation, failure to wear a
motorcvcie helmet will result in a reduction of the damages that could have been
jvoiucd haa the iniuiea rider worn a helmet:

In an action to recover damages tor negligence resulting in any head
miurv to an oDerator or passenger c: a motorcycle, evidence ot whether or
not the injureo person was wearing protective headgear that complied with
standards cstaolished by the commissioner of public safety shall be admissible
inlv with respect to the question of damages for head injuries. Damages lor
head injuries of any person who was not wearing protective headgear shall
oe reduced to tne extent that those injuries could have been avoided by
wearing protective headgear that complied with standards established by the
commissioner of public satetv. For the purposes of this subdivision 'operator
or passenger means any operator c: Dassenger regardless of whether that
operator or passenger was requtreo by law to wear protective headgear that
.snmDlied with standards established bv the commissioner of public saierv.”3

?nor to a 1977 amendment, the iaw reauireo all motorcycle riders to wear crotecttve
ncaagecar:

When operating a motorcycle on the streets and highways of this state,
the operator and passenger, if any, shall wear protective headgear that
complies with standards established by the commissioner of public safety; and
no person shall operate a motorcycle unless he is wearing an eye-protective
device of a type approved by the commissioner, except when the motorcycle
;s equipped with a wind screen.

The 1977 amendment repealed the mandatory helmet law, except for persons under the
age of 18 years. It also added the provuon currently in subdivision 6 that precludes
the recovery of damages that could have been avoided had the motorcycle operator or
passenger worn approved headgear.

2. Commission Recommendations

In analyzing the requirements, penalties, and impact on civil litigation, the
Commission has come to the conclusion that the penalties for failure to wear seat belts
should be increased, that motorcycle helmets should once again be mandatory for all
operators and passengers, that seat belt evidence should continue to be inadmissible in
civil litigation, and that the current helmet iaw provision precluding recovery for
damages the operator or passenger could have avoided by wearing a helmet should be
preserved.

The reason for requiring increased penalties for failure to wear seat belts is simply
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a recognition or the increased safety factor that is likely to result if the penalties are a
increased. Currently, wearing of scat belts is the single most significant means of
reducing serious injury and death in automobile accidents. The Commission specifically
recommends an increase in the fine for failure to wear seat belts and repeal of the
limitation on a peace officer's authority to issue citations for failure to wear scat belts
unless the officer has made a stop for a moving violation other than a violation
involving motor vehicle equipment. The implementing legislation, amending Minnesota
Statutes 1988, section 169.686, subdivision 1, is as follows:

Subdivision 1L [SEAT BELT REQUIREMENT.] A properly adjusted
and fastened seat belt shall be worn by:

(1) the driver of a passenger vehicle;

(2) a passenger riding in the front seat of a passenger vehicle; and

(3) a passenger riding in any seat of a passenger vehicle who is older
than three but younger than 11 years of age.

A person who is 15 years of age or older and who violates clause CI)
or (2) is subject to a fine of $40 $50. The driver of the passenger vehicle in
which the violation occurred is subject to a $40 $50 fine for a violation of
clause (2) or (3) by a child of the driver under the age of 15 or any child
under the age of 11. A peace officer- may-not -issue a-citation for-a violation
of-thi&-s"ctkm-unle<t-;he -officer-lawfuUy stopped or-detained-the-driver cf
the mo;or-v«hicle-for-a-moving-vdolation-o;her-than a violation-involving
motor vehicle-equipment. The department of public safety shall not record
a violation of this subdivision on a person’s driving record.

Precluding introduction of seat belt evidence in civil litigation may seem
inconsistent with the position the Cc mission has taken on penalties, particularly when
the Comparative Fault Act defines "fault" as failure to mitigate damages or an
unreasonable failure to avoid damages. Failure to wear seat belts might fit comfortably
within those aspects of fault; however, the Commission is acutely aware that in
Wisconsin, where seat belt evidence is admissible, the experience has been that routine
automobile accident cases are turned into more lengthy trials because of the
introduction of seat belt mitigation evidence through the use of expen witnesses.
Rather than making litigation more expensive and complex, the Commission
recommends that seat belt evidence not be admissible, but that motor vehicle operators
and passengers be strongly encouraged to wear seat belts through increased penalties
and better public education preceding enforcement of those penalties.

The Commission was also impressed by medical testimony indicating that in many
cases serious head injuries and death can be avoided if motorcycle operators and
passengers are required to wear helmets.84 Those who argue that motorcyclists Mould
have the right to decide whether to wear a uelmet because their decision is a personal



one- ignore not only the emotional cost to trienas anu ramiiy wnen they are injured, but
the societal cost in emergencv treatment, long-term meaicai care, nursint: r.ome and
rehabilitation costs and loss or proouciivitv.

Although the mandatory helmet law was repealed in 1977. the Commission
recommends that the mandatory helmet law be reinstated tor tne same reasons that it
is recommending an increase in the penalties tor failure to wear seat belts. Tlie
amending legislation, wnich would add a new subdivision a to section 169.974. is as
follows:

Subd. 8. fHelmet use requirement'!. Protective neaoeear snan worn
bv:

MI The operator ot nnv motorcycle or other vemcie defined ir section
169.01, subdivision 4- and

21 Anv passenger on a motorcvcie or other vemcie defined :n .section
169.01. subdivision 4.
Anv operator or passenger who vioiaies this subdivision is guiltv or a petty
misdemeanor and mav be sentenced to oav a tine ot not more than S25.

Finaiiv, the Commission recommends no change in the current law precluding
recovery ot damages ihe motorcycle operator or passenger could have avoided by
wearing a helmet. There is no indication that the law has posed any particular
difficulties in civil litigation.

H. The Household Exclusion in Homeowners Insurance

A household exclusion clause contained in a homeowner's policy excludes liability
insurance coverage for any bodily injury to an insured or a resident reiative of the
insured. For example, if a parent negligently injures the parent’s child while nding a
lawnmower and at the same time also injures the minor child of a next door neighbor,
the parent would have liability insurance coverage under the homeowner's policy for the
injury sustained by the neighbor child but not for the injury sustained by the parent’
own child.

In Anderson v. Stream.35 the Minnesota Supreme Court abolished parental
immunity, completing a chain of decisions beginning with Balts v. Balts.36 where the
court abolished immunity in suits brought by parents against their children, and Sileskv
v. Kelman.87 in which the Coun first limited the scope of parental tort immunity.38
Following Balts and Sileskv. the Coun abolished intersDOusal ton immunity in 1969 in
Beaudette v. Frana 39
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Although household exclusions are void in cases where statutory coverage is
required and the exclusion is inconsistent with the statute mandating coverage, there™
no statutory prohibition against utilization of a household exclusion in homeowners
insurance policies. Yet, the allowance of household exclusion clauses within
homeowners' poiicies seems inconsistent with the broadening of tort liability achieved t
the aboimon or intratamily ton immunities.

The Commission finds it notewonhv that both the courts90 and legislature9l of
Minnesota have condemned household exclusionary clauses m relation to automobile
insurance. In Beaudette v. Frana9~- the Supreme Coun recognized "that the social
gain of providing tangible financial protection for those whom an insured wrongdoer
ordinariiv has the most naturai motive to protect transcends the more intangible social
loss of impairing the integntv of the family relationship.”93 In Hime v. State Farm Fir
& Casualty Co..94 the Coun applied the Baudettc rationale to explain the Minnesota
position on family exclusions in automobile insurance cases, concluding that "this same
social gam transcends the arguaole social loss of impairing insurance contract provision
that provide for fanniial exclusions.” It is the opinion of this Commission that this
public policy should extend to homeowner’s insurance contracts. Doing so would
eliminate the problems the Commission has identified, namely, that most homeowners
believe they have household coverage and are unaware of the significant gap in
coverage that often leaves injured persons uncompensated merely because the negliger.
party is a relative.

While the Commission is not unmindful of the affront to freedom of contract in
recommending elimination of the household exclusion, it is convinced that the public
interest in favor of eliminating the exclusion outweighs other considerations. Insurers
are in a position to increase premiums to reflect the increased risk they arc assuming,
as those earners who have been offering household coverage have done for years.

In addition, although quesnons may be raised concerning the possibility of fraud
and collusion between family members should the exclusion be eliminated, the instance
of collusion are rare and have not been a problem in the area of automobile insurance
claims.

The Commission considered two primary alternatives in recommending the
elimination of the household exclusion. The first was to let the insured elect whether
or not to have liability coverage, leaving the insurer and insured with some latitude in
contracting for the coverage; however, representatives of the insurance industry
convinced the Commission that it would be better to mandate this coverage than to
make it a matter of election by the insured, with the attendant litigation that has been
spawned by other mandatory offer or election provisions in the automobile insurance
context.
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The second alternative, and one which the Commission recommends, is complete
elimination ot the househoid exclusion. This would be accomplished by an amendment
to the statutory provisions governing homeowner's insurance. The proposed
amendment amends section 65A.295 by adding a new subpart (e), which reads as
iollows:

iel ICcrtain Provisions Prohibited.! No homeowner's insurance policy
mav contain a provision excluding coverage tor mempers of the same
household.

I. Penalties for Failure to Carry Automobile Insurance

The Commission is concemeu that there are currently insufficient incentives for
motor vehicle owners to procure the insurance required by the No-Fault Automobile
Insurance Act. Accordingly, the Commission recommends that the penalties for failure
to cam’ the necessary insurance be increased to provide the necessary incentives. The
implementing iegisiation is as follows:

Minnesota Statutes 1989 Supplement, section 65B.67, subdivision 4, is
amended to read:

Subd. 4. [PENALTY], (a) A person who violates this section is guilty
of a misdemeanor. A person who violates this section within ten years of
the first of two prior convictions under this section, or a statute or ordinance
from another state in conformity with this section, is guilty of a gross
rmsdemeanor.l the operator of a motor vehicle or motorcycle who violates
subdivision 3 and who causes or contributes to causing a motor vehicle or
motorcycle accident that results in the death of any person or in substantial
bodily harm to any person, as defined in section 609.02, subdivision 7a, is
guilty of a gross misdemeanor. In addition to anv sentence of imprisonment
which the court mav impose on a person convicted of violating this section,
the court shall impose a fine of not less than S500 nor more than the
maximum amount authorized bv law. The same prosecuting authority who is
responsible for prosecuting misdemeanor violadon of this section is
responsible for prosecuting gross misdemeanor violations of this section.

(b) In addition to the criminal penalty, the driver’ license of an
operator convicted under this section shall be revoked for not more than 12
months. If the operator is also an owner of the motor vehicle or motorcycle,
the registration of the motor vehicle or motorcycle shall also be revoked for
not more than 12 months. Before reinstatement of a driver’ license or
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registration, tne operator snail file with tne commission OL public satctv the
written certificate of an insurance carrier auihorizeu to do business in this A
state stating that security has been provided by the oncrator as required by
section 05b.48.

() The commissioner snail include a notice ot the penalties contained
:n this section on ail forms for registration of motor venicles or motorcycles
required to maintain a plan ot reparation security.

Minnesota Statutes 1989 Supplement, section 169.791, subdivision 6. is
amended to read:

Subd. 6. [PENALTY.] Any violation of this section is a misdemeanor.
In addition to anv sentence of imprisonment which the court mav impose,
the court shall impose a fine of not less than S500 nor more than S700.

Minnesota Statutes 1989 Supplement, section 169.793. suDdivision 2, is
amended to read:

Subd. 2. [PENALTY.] Any person who violates any of the provisions
of subdivision 1 is guilty of a misdemeanor. In addition to anv sentence of
imprisonment which the coun mav impose, the coun shall impose a fine of
not less than $500 nor more than S700.

J. Medical Liens

Pursuant to section 256B.042. the State of Minnesota has a lien against any cause
of action the person receiving medical assistance has against third persons. Section
256B.042, subd. 5, currently provides that, following any judgment, award, or settlement
of a cause of action, the state, after deduction of reasonable costs and attorney fees, is
entitled to recover the full amount o. medical assistance paid to or on behalf of the
injured person. The remainder is paid to the plaintiff, although in any event the
plaintiff is entitled to receive at least one-third of the award following the deduction of
costs and attorney fees.

The existence of the lien and the method of its calculation present problems that
the Commission recommends be solved legislatively. The existence of the lien
frequently frustrates and delays settlement of personal injury claims because of a lacl of
clarity in the guidelines used to determine the amount of the lien. The method of
calculation of the lien is inconsistent with the way reimbursement is calculated in other
insurance settings. In cases involving other insurance payments, such as in no-fault
cases, the insurer’s right to reimbursement is limited by the amount of benefits paid and
is permitted only to the extent necessary to prevent a double recovery of loss. The
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meuical assistance lien c.:cs more. however Tlie lien mav re asserted against elements
or damage tor which no r.edical assistance coverage has been paid. The Commission
’heretore recommenos tr.e tollowmc amendment to section 256B.042:

256B.042 THIRD PARTY LIABILITY

Subdivision i. 'Vhcn the state agency provides, pays tor or becomes
iiable tor medical care, it shall have a lien tor the cost ot the care upon any
and all causes of acnon which accrue to the person to whom the care was
furnished, or to the person's legal representatives, as a result of the injuries
which necessitated the medical care.

Subd. 2. The state agency may perfect and enforce us lien by following
the procedures set tcrth in sections 514.69. 514.70 ana 514.71, and its
verified lien statement shall be filed with the appropriate court administrator
in the county of financial responsibility. The verified lien statement shall
contain the following: the name and address of the person to whom medical
care was turmshea. tr.e date of injury, the name and address of the vendor
or vendors turnishing meaical care, the dates of the service, the amount
claimed to be due for the care, and, to the best of the state agency's
knowledge, the names and addresses of all persons, firms, or corporations
claimed to be liable tor damages arising from the injuries. This section shall
not affect the priority of any attorney's lien. The state agency is not subject
to any limitations penod referred to in 514.69 or 514.71 and has one year
from the date notice :s received by it under subdivision 4 to file its verified
lien statement. The state agency may commence an action to enforce the
lien within one year of (1) the date the notice is received or (2) the date the
recipient’s cause of action is concluded by judgment, award, settlement, or
otherwise, whichever is later.

Subd. 3. The attorney general, or the appropriate county attorney
acting at the direction of the attorney general, shall represent the state
agency to enforce the lien created under this section or. if no action has
been brought, may initiate and prosecute an independent action on behalf of
the state agency against a person, firm, or corporation that may be liable to
the person to whom the care was furnished.

Subd. 4. Notice. Tlie state agency must be given notice cf monetary
claims against a person, firm, or corporation that may be liable to pay part
or all of the cost or medical care when the state agency has paid or become
liable for the cost of that care. Notice must be given as follows:

(a) Applicants for medical assistance shall notify the state or local



agency ot any possible claims when they suomit the application. Recipients
ot meuicai assistance shall notify the state or local agency of any possible
claims when those claims arise.

b) A person providing medical care services to a recipient of medical
assistance snail notify the state agency when the person has reason to believe
that a ’'nird party may be liable tor payment of the cost of medical care.

<) A person who is a party to a claim upon which the state agency
may re entitled to a lien under this section shall notify the state agency ot its
potential lien claim before filing a claim, commencing an action, or
negotiating a settlement. Notice given to the local agency is not sufficient to
meet the requirements of paragraphs (b) and (c).

Subd. 5. Costs deducted. Upon any judgment, award, or settlement of
a cause of action, or any part of it, upon which the state agency has filed its
lien, ir.ciudmg compensation for liquidatca. unliquidated, or other damages,
r<;at<Mki>lc-*K MAf—c-“ktw onw ncluding .attorneysfoctr-roust-h<-doducicd firtt.
Tlie iMl.amount-of-mcdical-aKuuncc .paid-toor-on-bchaif-of the pcrton-ac
a resu; flt';.uc™njury-muf£td>c.d«ductcd-r.cxt,-and-paid-to-thc-ttate agency.
The ret; must bc-pai4-ta-;hc mgdicaf-aw aancc-recipient-or-othcr .plaintiff.
Tlie piaintiff, howcvcrT-rou« -r a ¢ i-at-lea« -ora-;hird..of-thc.net recovery
a&cr—Uf>mcy fees, and othcr-collcction com the state aecncv mav be
reimbursed for medical expenses naid. but only to the extent of those
expenses and onlv to the extent that recovery on the claim absent the lien
would produce a duplication of benefits or reimbursement of the same loss.
The lien shall be enforceable against the plaintiff onJv if the state agency.
upon demand bv the plaintiff, agrees to pay a share of the attorney fees and
costs incurred to prosecute the claim, in such proportion as the amount of
the state agency's lien bean to anv evenruai recovery on the claim.

Upon.settlergeflti. the state is authorized to negotiate and reduce its
liens tor reimbursement in accordance with facts and circumstances including,
but not limited to. comparative fault, the likelihood of recovery, causation
and the limits of recovery.

K. Afternatfve Dispute Resolution

Because of the increasing costs associated with litigation, and the need for
alternative methods of settling lawsuits more expeditiously and at a lower cost, the
Commission recognizes the importance of alternative dispute resolution. The
Commission has examined the report of the Minnesota Supreme Court and Minnesota
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State Bar Association Task Force on Alternative Dispute Resolution-'5 ana endorses
most ot the recommendations made in Pan 1of the Summary of Recommendations in
that report.

The recommendations in Part | of the report arc as follows:

. ADMINISTRATION & STRUCTURE

A. ATTORNEYS AND LITIGANTS SHOULD HAVE AVAILABLE TO
THEM ALTERNATIVE DISPUTE RESOLUTION PROCESSES

3. NOTICE AND CONSIDERATION OF ADR PROCESSES

1. Upon filing ot the lawsuit, the coun administrator in the
county shall give notice to attorneys of ADR providers available
to the district.

2. ADR processes currently used by the coun system shall be
included in the options to be presented to the panics.

3. Attorneys shall be required to communicate the mformauon to
their clients at the commencement of the lawsuit.

C. MANDATORY PARTIES’ CASE MANAGEMENT AND ADR
SELECTION PROCESS

I.  Within 45 days of the filing of the case, the panics shall meet
to discuss case management issues, including tne selection of an
ADR process and the timing of the ADR process. Within 60
davs of the filing of the case the attorneys shall communicate the
results, in writing, to the coun.

D. DISCRETIONARY JUDICIAL CONFERENCE

1 If the panics cannot agree on the appropriate ADR process,
or the timing of the ADR process, or if the coun does not
approve the parties agreement regarding the ADR process, the
coun shall schedule a conference with the parties within the next
30 days. The ADR processes available will be discussed. If no
agreement on the process is reached or if the judge disagrees with
the process selected, the judge may order the parties to utilize
one of the non-binding ADR processes.

2. The decision to refer a case to an ADR process shall not be
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buseu ir. tr.c type ol case involved. The judge shall determine,
on a case ny case oasis, whether a dispute is appropriate tor
resolution nv an ADR process.

3. The C~urt should encourage panics to participate m ADR
processes. Sanctions should only be imposed if there was failure
to rarr.cmate in the process in accordance with the order of the

court.
SELECTION OF NEUTRAL

1 Panics snail choose their own qualified neutral if they can
agree. |I; tne parties are unable to agree, the coun may appoint
the neutral.

2. .n acproDriaie circumstances, excluding mediation, the court,
upon agreement ot the panics, may appoint an individual who
does net qualify unaer standards promulgated for neutrals if the
court rases its appointment on legal or other professional training
or exper.er.ee.

SITE OF ADR PROCESS

1 The appropnatc setting for the ADR process may be
determined by agreement of the parties and the neutral or order

of the coun.
ATTENDANCE AT ADR PROCEEDINGS

1. Non-oinding ADR program sessions shall not be open to the
public except with the consent of the parties.

2. Attorneys for the panies shall be permitted to attend all ADR
proceedings.

3. Processes aimed at settlement of the case, such as mediation,
mini-tnals. or med-arb, shall be attended by individuals with the
authority to settle the case.

4. Processes aimed at reaching a decision onthe case, such as
arbitration or summary jury trial, need not be attendedby
individuals with the authority to settle the case, so long as they
arc reasonably accessible.



H CONFIDENTIALITY OF PROCEEDINGS

1 Statements made and documents produced in a mediation,
mini-trial, ur summary jury triai mav not be used by n partv or a
third party at a suosequent proceeumg on tne same ease or in a
collateral proceeding. In binding aroitrauon and when the time
period tor oe novo review expires m non-binuing arbitration,
admissions, sworn testimony ana documents produced may be
used in subscouent pioceeuings tor anv purpose.

2. The notes, records, and recollection or the neutral shall be
private ana protected trom disclosure, unless required by law. ur
in connection with a judicial cnallengc to. or enforcement of. an
arbitration award.

5. The approoriate rules ana statutes shall be amended to
include provisions relating to ADR. including the Data Privacy
Act and the Supreme Court Rules on Public Access to Recoras ot
the Judicial Branch. . .

The Commission approves Pan | with the exception of subpan D., 1. That
recommendation states that the judge has the power to disagree with the alternative
dispute resolution process adopted by the panies and may order the parties to utilize
one of the non-binding ADR processes. Tlie Commission takes the position that if the
parties agree to the alternative resolution process to be used, the judge should not have
the power to interfere with that choice.

Second, as to the timing of the conterence. subpart D.l states that if the parties
are unable to agree on the ADR process or the inning or the process, "the coun shall
schedule a conference with the panies within tne next 30 days." The Commission takes
the position that the coun, within 30 days, should schedule a conference to take place
at some later date.

The Commission takes no position on Pan Il of the report, which deals with the
training and qualification of neutral persons for coun annexed and coun referred ADR

programs.

The Commission recommends the enactment of enabling legislation facilitating
judicial adoption and implementation of alternative dispute resolution procedures
consistent with the Minnesota Supreme Coun and Minnesota State Bar Association
Task Force recommendations on Alternative Dispute Resolution.
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L. State and Municipal Tort Liability

In 1962. in Snanel v. Mounds View School District Nn, the Minnesota
Supreme Court prospecnveiv abolished municipal ton immunity. The legislature
responded in 1963 by enacting Minn. Stat. chapter 466, which abolished local
governmental unit tort immunity, but imposed a cap on individual claims of $25,000 for
wrongful death claims and $50,000 for personal injury claims, subject to a cap of
5300.000 per occurrence. In 1975, in Nictint? v. Blondcll.97 the Court prospectively
abolished state tort immunity, although not on constitutional grounds. The legislature
responded by enacting the state tort claims statute with a limit on liability of $100,00
lor death and other claims, subject to a $500,000 per occurrence iimit.

In 1976 the legislature increased the cap for municipal liability to $100,000 for
wrongrul death or other injury, bringing that limit into line with the limit on state ton
;iability, but preserving the S300.000 per occurrence cap on damages. In 1983 the
legislature increased the individual limits on liability to $200,000 under both ton claims
uatutes and increased the per occurrence limits to $600,000 under both statutes.

Tlie caps in both statutes have been subject to constitutional attack and the
Minnesota Supreme Court held both constitutional against equal protection and due
process attacks.98 In both cases the coun noted that the statutes limiting state and
municipal ton liability have legitimate governmental purposes: "protection of the fiscaC
integnty and financial stability of the State” and its political subdivisions.99 The Couri®
concluded that the limitations on liability were rationally related to a legitimate
governmental purpose and were therefore constitutional.

The Commission has considered the limitations on the liability of the State of
Minnesota and its municipalities, and the arguments for and against expanding that
liability. The Commission is aware of the inequities that arise when seriously injured
individuals are severely restricted in the amount of money they are able to collect from
the state or political subdivisions when the cap applies, as well as of the problems that
arise when the state or municipalities are held liable for performing governmental
functions that are obligatory and the governmental bankruptcy that could arise from
unlimited liability.

The Commission has experienced some frustration at the lack of claims data to
support the extent of the exposure of the state and its municipalities to tort liability.
Absent that data it is difficult to make any concrete recommendation concerning an
increase in caps on damages. However, the Commission does recommend that the
legislature give serious consideration to directing the state and municipalities to collect
data on claims experience and, thereafter, to raising the caps on damages for political
subdivisions, particularly given the fact that many of those subdivisions have insurance
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limits in excess of the caps.
M. Mandatory Automobile Liability Insurance

When the no-fault automobile insurance act was onginc'lv enacted in 1975 the
required limits tor automobile liability insurance were set at $25,000 bodily injury per
person, subject to a S50.000 per occurrence limit, and $10,000 for property damage.
That limn was increased in 1985 to $30,000 bodily injurv per person with a $60,000 per
occurrence limit, and S10.000 in property damage.100 In many cases, the mandatory
limits are inadequate to fully compensate tne injured individual.

The Commission recommends that the legislature study the automobile liability
insurance limits, with a view toward increasing those limits.

N. Attorney Fees

Criticism of civii litigation frequently focuses on the contingent fee arrancemcnt
plaintitis maxc with their attorneys. Under the contingent fee arrangement the attorney
receives a set percentage of a tort recovery, usually between 25 and 50 percent, rather
than an hourly fee. The attorney’ compensation is thus contingent on success in the
lawsuit. The contingent fee arrangement is virtually the sole method used to finance
personal injury litigation.

There are numerous arguments that have been made for and against the
contingent fee arrangement. The chief attribute of the contingent fee is that it allows
an injured person to obtain access to the best available legal counsel and to obtain
access to the courts, regardle .s of means. The chief criticisms are that the contingent
fee fosters conflicts of interest and frivolous litigation, and overcorapensates some
attorneys.101

No one has seriously argued that the contingent fee arrangement should be
completely abolished in favor of the English rule, which requires the losing party to pay
the other party’s attorneys fees, but there have been numerous suggestions for limiting
the contingent fee, usually based on a sliding scale that reduces the amount o: the
contingent fee as the damages award increases.

The consensus of the Commission is that there is no justification for legislative
intervention in the area of contingent fees. There is nothing inherently unfair about the
contingent fee arrangement. The arrangement is a matter of contract between the
plaintiff and the plaintiffs attorney. While numerous formulae for determining fees
have been proposed over the years, none have been workable or fair for all cases to
which they could apply. The Commission is of the opinion that peer pressure and
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attorney education are the cest means ot ensuring that the contingent fee will not be
abused.

Accordingly, the Commission recommends that there be no legislative intervention
into the area of contingent tee arrangements.
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A bill for act

relation to civi;

jny memoer cf a nousenoid from nomeowners insurance
policies: aadressing reauccion Ot damaaes m an aceion
under r.o-rauic automooile insurance: escaolisnino a
minimum fine for failure cc purcnase auccmooile
insurance: ..-.creasing cr.e fine for failure co use seas
belts: escaolisnmqg minimum and maximum fines fer
failure to proauce proof of auccmooile insurance and
for using a false auccmooile insurance idencificacicn
card: requiring use of protective neadqgear cn
motorcycles: clarifying tne execution of a state
agency lien for medical assistance in a civil case:
preserving common law ccrt law claims against aaults
wno Knowingly alconoi.c beverages to minors: cnangmc
the scanaarc fcr awarding punitive carnages: addressing
wnen a principal may oe field liable for punitive
damaoes for an act cf the principal's agent: requiring
a separate trial to address punitive damaaes:
requiring tr.e court to review a punitive carnages
aware: makKinc cr.e contributory neglicence ru.e apply
to damages resulting from economic less: redefining
fault: aooiisnmg tne doctrine of last clear cnance:
repealing cr.e limit on intangible loss damages ana cr.e
requirement tr.ac # jury specify amounts for past.
future ana ir.tangicle loss carnages: amenomg Minnesota
Statutes 1989 Supplement, sections 658.67, subdiwsion
4: 169.791, subdivision 6: 169.793. suodivision 2
Minnesota Statutes 1988, sections 65A.295: 658.51.
subdivision 1: 169.686, suodivision 1: 169.974. oy
adding a suodivision: 256B.042, suodivision 5:
340A.801. oy adding a suodivision: 541.051.
subdivision 1: 548.36, suodivision 3: 549.20.
subdivisions 1 and 2. and by adding two subdivisions:
604.01. suodivisions 1. la, and 3: repealing Minnesota
Statutes 1988, sections 549.23 and 549.24.

IT ENACTED BY THE LEGISLATURE OT THE STATE Or MINNESOTA:

Section i. Minnesota Statutes 1988. section 65A.295, s

amended to read:

65A.295 [HOMEOWNER'S INSURANCE COVERAGE.;

ia) Every insurer writing ncaeowner's insurance in tms
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state sr.all rain avaiiao.o a: least one fcrm of homeowner s
policy iz: eacr. level ot peril coverage offered by tne insurer
m wnicr. t.-.e ir.sureo has t.-.e opcicn to specify tne dollar amount
zi coveraoe orovided for structures otner than tne dwelling and
for persona, property. The premium must be reduced toreflect
tr.e reauceo r:s< cf lesser coverage.

ib) A written notice must be provided to all applicants
romeowncr's insurance at tr.e time of application informing them
of the options provided i.t paragrapn (a).

(c) Coverage fcr structures otner cnan the dwelling is the
coveraoe providea ur.aer "Coverage 3. Other Structures'* in the
stanaarc homeowner 2 policy. Coverage for personal property s
tne coveraoe proviocd ur.cer "Coverage C. PersonalProperty" tn
tr.e stanaaro homeowner's pacKaoc policy.

<d) "Level or peril" refers to basic, aroao. and all rislc
levels of coveraqe

(el No insurer rav include in anv homeowner's insurance
pollcv a provision excluding coveraoe for members of the same
r.ouscnold.

Sec. 2. Minnesota Statutes 1988, section 65B.51.
subdivision 1. is amended to read:

Subdivision i. [DEDUCTION OF BASIC ECONOMIC LOSS
3EMETICS. ] With respect to a cause of action m negligence
accruing as a result cf injury arising out of the operation.
ownership, maintenance or use of a motor venit le wit*, respect to
wnlch security nas been provided as required by sections 6SB.41
to 65B.71, tnere-snaii-be-dedaeces the court snail deduct from
any recovery the * *¢ of basic oroptional economic loss
Benefits paid or *.e.w*e. or wnicr. would be payable but for any
applicaole deductible, .n anv caae wnere the claimant is found
to be at fault under section 604.01. tne deduction for basic
economic Isss benefits must be made before the claimant’s
damages are reduced under section 604.01. subdivision 1.

Sec. |I. Minnesota Statutes 1989 Supplement, section
6SB.67. subdivision 4, it amended to read:

Subd. 4. (PENALTY.) (@) A person wno violates this section

2

for
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i guilty ot a misdemeanor.

within ten years cf the first ¢

this section, or a statute or o

conformity wicn this section, .s guilty of a gross

The operator of a motor vemcie

subdivisio

vemcie or

person or

n

J and wno causes or

motorcycle accident

:rCSOCP? ) JH

t two prior conv.

rainanca from ano
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\ person wno violates this section

ctions wunaer

tner state

or motorcycle wno violates

ir.

misaemeanor.

contributes to causing a motor

that results m tne acatr.

of any

n substantial bodily harm to any person, as deflnca

m section 609.02, subdivision 7a, .3 guilty of a gross
misdemeanor. Iri addition to anv sentence of Imprisonment wntc.m
tr.e court mav e.moose on a person convicted of violating cn:s
section. tr.e count sr.all ..moose a fine of not less man S500.

Sec. 4. Minnesota Statutes 1988. section 169.686,
suodivision 1. is amenaeci to read:

Subdivision 1.

adjusted andfasteneo seat salt

(1) thedriver

(2)

a

passenger riding in

vemcie: and

(3) a passenger riding m any seat of d passenger

wno is older than three out you

A person wno is IS years o

clause (1) or

snail be worn by

of a passenger vemcie:

the frontseat

ISEAT SELT REQUIREMENT.1 A properly

of a passe oer

nger than 11 years of age.

vehicle

f age or older and wno violates

(2) is suo”ect to a fine of SEO0O S50.

of the passenger vemcie m wmch the violation

subject to a Si8 S50 fine for a

oy a cnild of the driver under

tne age of 11.

violation of clause

tne age of IS or

The driver
occurred is
(2) or (3)

any cnild

under

A-peace-offfeer-fflay-noe-i33Be-a-e*tnttan*£or-a

vroiae*on-of-th*9-aeeeson-isntea3-ene-e#£feer-iawfBisy-3eopped“or

deea*ned-the-dr*Yer-9e-trhe-moeer-ven*eie-£or-a-mot*ng-v*ofat*en

oener-enan-a-Ytoiaeton-rnroiricng-motor-venieie-eqotpmentT

department

suodivision on a person's

of public safety sna

authority who is responsible fo

violations

misdemeanor

Sec.

5.

il not record a v

iolation

r prosecuting misdemeanor

of

The

this

driving record. The same prosecuting

of this section is responsible for prosecuting gross

violations of this

Minnesota Statutes

section.

1989 Supplement,

section
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159.731, luodivisicn 6, .s amended to read!
Subd. 5. PENALTI'. Any violation zi this section is a
-iisoemeancr. .n aaatticn to anv sentence of imprisonment wnicn

me court r.av moose. tne court sr.ail moose a fine of not less
-nan 5500 nor r-.ore man S700.

Sec. b. Minnesota Statutes 1989 Supplement,section

.69.733, suoQivision 2, :3 amenaea to read:
Subd. 2. IPENALTY. I Any person wno violates any uf the
provisions or suodivision i is guilty o: a misdemeanor,

addition to anv sentence of imprisonment imcr. tr.e court mav
.mocse, me court snail impose a fine of not less than S500 nor
more tnanS700.

Sec. Minnesota Statutes 1988, section 169.974, s
amenaea by aadma a subdivision to reaa:

Subd. j .;,HELMET USE REQUIRED.) Protective neaaaear shall
oe worn bv:

(1) The operator of anv motorcycle or other vehicle defined
in section 169.01, subdivision 4; and

(2) Anv passenger on a motorcycle or other vehicle defined
m section 169.01. subdivision 4.

Anv operator or passenger who violates this subdivision s
ilty of a petty misdemeanor and mav be sentenced to pav a fine
of not more than S25.

Sec. 3. Minnesota Statutes 1988, section 256B.042,
subdivision S, is amended to read:

Subd. 5. (COSTS DEDUCTED.] Upon any judgment, award, or
settlement of a cause of action, or any part of it, upon which
the state agency nas filed its lien, including compensation for
liguidated, unliquidated, or other damages, reaaonaaie-eoaea-o0e
coiieettonT-rneiading-Beeorney-eeesT-mnst-oe-dedaceed-ftrsttT
The-raxx-caeane-ed-.-iedxeax-eaaxatanee-paxd-to-er-gn-Behaid-ot
the-peraon-as-e-resait-et-the-in“ary-maae-ae-dedaetted-nextT-and
patd-ta-che-ataee-ageneyr— ?he-reae-.-.aar-ae-paxd-ts-ehe-medxeai
aaaiatanee-reespxene-or-seher-praeneifft—?he-praineiffz
noweverT-maat-reeetve-att-seaae-one-entrd-oe-ehe-nee-reeovery

aeter-aetorney-eeea-and-oeher-eoiieeexon-toata the state aaencv
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~av oe reimbursed ftr regicj: etotnses said, cut only tr.e
extent c: tr.ose expenses and cr.lv to tne extent tr.ac recovery on
m"e ciaim aosent tr.e lien would produce a duoiicaticr. of
cenefits or reimbursement cf the same Ilcs3. The i.en :c
enrorceaole aoair.st tne p.amtiff smv if tne state acencv. .non
lemana bv trr.c Piaintiff, agrees :~ nav a snare or tne attorney
rees and costs incurred tn prosecute tne claim. in sucn
proportion as cr.e amount ct tne state agency's lien pears to anv
eventual recover'/ on the claim.

UpOﬂ settlement, tne state aaencv mav negotiate ar.d reduce
.rs lien for reimbursement in accordance vith tr.e facts and
circumstances cf tr.e case, ..-.eluding, put not limited to.
comparative fauit under section 604.01, me Jlivelihood ct
recovery, causation, and aoolicaole limits cf recovery.

Sec. j. Minnesota Statutes 1988, section 540A.601. -s
amended by adding a suodivision to read:

Subd. 3. Nothing m this cr.aoter precludes common law tort
c.aims aoain3t anv person 21 vears old Or older WNO Knowingly
provides or furnisnes alconolic beverages ts a person under me
aoe of 21 vears.

Sec. 10. Minnesota Statutes 1988, section 541.051,
suodivision 1, is amended to read:

Subdivision 1. (a) Except wnere fraud is mvoivea. no
action by any person in contract, tort, or otnerwise to recover
damages for any injury to property, real or personal, or for
codily injury or wrongful deatn. arising out of tbe defective
and unsafe condition of an improvement to real property, nor any
action for contribution or indemnity for cartages sustained cn
account of tbe injury, snail be orougr.t against any person
performing or furnishing the design, planning, supervision.
materials, or observation of construction or construction of tbe
improvement to real property or against the owner of the real
property more cr.an two years after discovery of the injury or,
in the case of an action for contribution or indemnity, accrual
cf the cause of action, nor, in any event sr.ail sucn a cause of

action accrue core than ten years after suoscancial completion
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cf the construction. lace of siostantiai completion snail be
determined by tne aate wnen construction is sufficiently
completed so tnat tne owner c: tr.e owner's representative can
occupy or use tr.e improvement fcr tne intended purpose.

(b) For purposes ct paragraph (a), a cause of action
accrues upon discovery of tne mtury or, m the case of an
action for contrioution or indemnity, upon payment of a final
judgment, arbitration award, c: settlement arising out of the
defective and unsafe condition.

(c) Nothing in this section shall apply to actions for
damages resultir.., from negligence m the maintenance, operation
or inspection of tne real property improvement against the owner
or other person in possession.

(d) The limitations presented ir. this section do not aoolv
.0 the manufacturer or suoclier of anvequipment ormachinery
installed upon real property.

Sec. 11. Minnesota Statutes 1988, section 548.36,
subdivision 3, is amended to read:

Subd. 3. [DUTIES OF THE COURT.] (a) The court snail reduce
the award by the amounts determined under subdivision 2. clause
(1), and offset any reduction in the award by the amounts
determined under subdivision 2, clause (2).

(b) If the court cannot determine the amounts specified in
paragrapn (a) from the written evidence submitted, tne court may
within ten days request additional written evidence or scnedule
a conference with the parties to obtain further evidence.

tc) In anv case where the claimant is found to be at fault
under section 604.01. the reduction required under paragraph (a)
must be made before the claimant's damages arereduced under
section 604.01. subdivision 1.

Sec. 12. Minnesota Statutes 1968, section 549.20,
subdivision 1, is amended to read:

Subdivision 1. (al Punitive damages snail be allowed in
civil actions only upon clear and convincing evidence that the
acts of the defendant snow o-wtirfai-mdtfferenee-eo deliberate

disregard for the rights or safety of otners.
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b) A defenaant ras actea with deliberate disregard for tne
riants cr safety of ctr.ers if the defenaant r.as knowledge of
facts cr intentionally disregards f3cts mat create a nion
orotiaDiiirv of ir.iurv to the rrents or safety of others ana:

11 deliberately nroceeas to act in conscious or
intentional disregard of tne moh decree c¢c* oroDaDtlitv of
iniurv to the riohcs cr safety of others: or

(2) deliberately oroceeas to act with indifference to tne
non orobaoiiirv of in'urv to tr.e riants cr safety of ocners.

Sec. 13. Mtnnesota Statutes 1388, section 549.20,
suodivision 2. is amenaea to read:

Subd. 2. Punitive damages can properly oe awarced against
a master or principal because of an act cone 0y an agent only if:

a)tne principal autnontea

tr.e act. or

(b) tne agent was unfit and tne

pri

tr.e doing and

ncipal

tr.e manner

of

wos-reeitieaa-rn

empioytng-tne-egene deliberately disregarded a high probability

mat tr.eaaent was unfit, or

(c) the agent was employed

authority to establish policy and make p

for tr.e principal and was acting m the

employment,
(d)

described

or

the principal cr a managerial

in clause (c), ratified or app

mowing of its character and oronable co

Sec. 14. Minnesota Statutes 1988,

amended by adding a subdivision to read:

Subd. 4. In a civil action

souont. th- trier cf fact shall, if requ

defendant, first determine whether

se awarded. Evidence of the financial ¢

defendant and other evidence relevant

is not admissiole m that oroceedinc.

has been made, the trier of fact shall,

proceeding, determine wnether and

damages will be awarded.

in a managerial

agent

in which oumtive

After s

in wnat

lanning level

scope of that
of the
roved the act

nsequences.

section 54'.". 20,

ested

compensatory damages are

ondition of the

r. a separate

amount

punitive

capacity with

while

to do so bv me

decisions

principal”?

damages are

to

onlv to punitive damages

.ch determination
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Sec. |IS. Minnesota Statute* 1988. section 549.20, is

amended oy adding a subdivision to read:

Subd. 5. The courtsnail specifically review the punitive
damages award ir. lianc of tr.e factors sec fartn :n subdivision 3
and snail make specific findings with respect mem, me
appellate court, if anv. also snail review cr.e award In Iloht of
tne factors sec farm in tr.at subdivision. Nothing m this
section mav be construed :: restrict either court's authority to

limit punitive damages.

Sec. 16. Minnesota Statutes 19BB, section 604.01,
subdivision 1, is amended to read:

Subdivision 1. [SCOPE OF APPLICATION.] Contributory
fault snati does not oar recovery in an action oy any person or
tbe person's legal representative to recover damages for fault
resulting in death” or in injury to person or property, or in
economic los3. if the contributory fault was not greater than

the fault of the person against whom recovery is sougit, but any

damages allowed shnii must be diminished in proportion to the
amount of fault attributable to the person recovering. The
court may, and when requested by any party shall, direct the

jury to find separate special verdicts determining the amount of
damages and the percentage of fault attributable to each party:
and the court shall then reduce the amount of damages in
proportion to the amount of fault attributable to the person

recovering.

Sec. 17. Minnesota Statutes 1988, section 604.01,
subdivision la, is amended to read:

Subd. Ila. (FAULT.] "Fault" includes acts or omissions that
ar.. in any measure negligent or reckless toward the person or

property of the actor or others, or that subject a person to
strict tort liability. The term also includes oreach of
warranty, unreasonable assumption of risk not constituting an
e- iss consent or primary assumption of risk, misuse of a
product and unreasonable failure to avoid an injury or to
mitijate damages, and the defense of complicity under section

340A.801. Legal requirements of causal relation apply both to
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fault aa cr.e oasis for .;aoility and to concrisutory fault, "jtp
doctrine of last clear cr.ancr is anolisned.

Evidence cr ur.reaaonaole failure to avoid aggravating an
.r.iurv or to miticace damages rtav n» considered onlv m
determining tr.e carnages to wnicr. tr.e claimant it entitled. It
nav not be considered ir. determining tr.e cause of an accident.

Sec. 13. Minnesota Statutes 1988. section 604.01,
suodivision 3. .s amended to read:

Subd. 1. PROPERTY DAMAGE OR ECONOMIC LOSS:SETTLEMENT OR

PAYMENT.| Settlement with or any payment made to a person or on
tne person's oenaif to otners for damage to or destruction of
property or for economic loss snoir does not constitute an
admission of i.anility oy tne person maKing tr.e payment or on
jnose oenaif tr.e payment was made.

Sec. 19. REPEALER. |

Minnesota Statutes 198B. sections 549.23 and 549.24 are
repealed.

Sec. 20. IEFFECTIVE DATE: APPLICATION.)

Section 1 :s effective Mav1l. 1991. and applies to all

.nsurance policies providing Homeowners coverage that are

executed, issued, issued for delivery, delivered, continued, or
renewed on orafter that date. Sections 2. 3. and 10 to 19 are
effective thecav fallowing final enactment and apply to all

causes of action arising on or after that date. Sections 3 to 7

are effective August 1. 1990, and apolv to violations occurring
on or after cr.at date. Section 9 is effective August 1. 1890

and applies to causes of action arising on or after mat date.
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The Honorable Dave Donley
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Re: H.B. 166
Dear Representative Donley:

As you know, z am the president of the Alaska Academy of
Trial Lawyers, an organization of nearly 200 lawyers from
all over Alaska. The recent hearings held by your committee
have been the subject of much discussion and concern by the
members of the Academy 1in relation to the lack of scheduled

hearings to address toxic and environmental issues. |
understand there now will be hearings to address these
areas and you are to be congratulated for this. We believe

the hearings will clearly reflect that H.B. 166 1is harmful
to the civil rights of those victims harmed by toxic or
environmental torts.

The recent disaster in Valdez has highlighted the
inappropriate nature of many aspects of this bill. This
bill will have an absolutely devastating effect upon the
abilities of victims of future environmental or toxic torts
to recover Tull compensation for their damages and 1injuries
under state law.

The 1impact of the bill is such that it will not only harm
individuals such as fisherman, but it will also harm
organizations such as native corporations. For instance,

have you considered, in any depth, how this bill 1is going to
impact the rights of native corporations to recover for
damages to their lands as a result of toxic or environmental

torts? This 1is presently a very 1interesting question. The
previously parsed tort reform bill (AS 09.17.010) contains a
$500,000.00 1limit for non-economic damages. Therefore, it

is certainly arguable that every native corporation 1in the
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Prir.ce William Sound has been limited by the legislature to
$500,000.00 for non-economic loss as a result of the damage
to their ancestral lands. Certainly, this defense is going
to be raised, and it will ultimately be litigated, but this
is simply one example of the devastating nature that so-
called "tort reform™ can have in the environmental area.

0Of equal concern 1in relation to the $500,000.00 Ilimitation
in AS 09.17.010 1is the argument that it limits punitive
damages claims to $500,000.00. Imagine thatl In Valdez,
where the gross, criminal negligence has resulted in
hundreds of millions, if not billions, of dollars 1in damages
the punitive damages claims of each native corporation, each
fisherman, each processor, etc. may be limited to
$500,000.00 wunder state law! Even the State of Alaska“s
claims may be limited to $500,000.00!

As another example, the recent 1initiative doing away with
joint and several liability is going to have a severe impact
in the Valdez disaster. You can bet that the oil companies
and the insurance <companies are going to ultimately sue
everybody in sight trying to lay off some liability,
claiming that other parties are responsible for a portion of
the 1incredible damages that have occurred. In this respect
a terrible disservice to the citizens of Alaska was
performed by the Coalition For Tort Reform.

Further, the six-year statute of vrepose proposed in the
present bill H.B. 166 is disastrous in relation to
environmental and toxic torts. In many instances, the
damages caused by environmental pollution go on for many,
many years beyond the six years. In other instances, the
acts of neglect are not discovered as they have been hidden
by the polluters. This has occurred over and over again
across the United States. Polluters don"t generally
advertise that they have polluted, and quite often the
environmental disaster is not apparent immediately - unlike
the Valdez situation.

As vyou know, environmental interests are <coming together
across this state, nationally and internationally, to
address the Valdez situation. The so-called contingency
plan of the oil companies has been found to be grossly
inadequate, and governmental controls to protect us all need
to be erected and strengthened. Similarly, we would hope
that your committee would step back a pace or two and re—
examine this bill in light of the Valdez disaster.
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Frankly, 1 believe you will see increasing efforts to link
so-called "tort reformers”™ with the Valdez disaster as the
public becomes more aware of the Ilimitations of Iliability
passed in Alaska in the last several years. I am sure
neither you nor your committee wish to be seen as assisting
the oil <companies and other special 1interests in further
dismantling the legal system which provides at least some
protection for victims of environmental disasters.

Indeed, the legislature would be doing a far greater service
to consider repealing the Ilimitations passed in 1986 rather
than extending them further. At the very least, exceptions
for toxic and environmental torts should be made and clearly
the limitations provisions of AS 09.17.010 should ©be
clarified or eliminated.

On behalf of the Academy membership, I urge you to
reconsider this bill 1in 1light of the Valdez disaster. |
look forward to reporting to the membership the actions of
yourself and your committee in this regard.

Sincerely yours,

ALASKA ACADEMY OF TRIAL LAWYERS

Dc
President

cc: House Labor & Commerce Committee:

l-ax F. Gruenberg, Jr.
David Finkelstein

H. A. "Red" Boucher
Virginia M. Collins
Loren Lemar.

Mark Boyer



INTRODUCTION

I/a™ o

A statute of limitations is a law that requires a party who
believes himself or herself to have been injured to bring an
action against the responsible party within a certain time frame.
Most states and the District of Columbia have enacted such
statutes to protect architects, engineers and others 1in the
construction industry from exposure to unlimited liability on

individual projects.

These laws attempt to strike a reasonable balance between the
interests of those who may be potentially "harmed"™ and the
rights of defendants to be free of potential suits after a
reasonable period of time. In states where no such legislation
is in effect, design professionals face a lifetime of liability
on each of their projects.

Most state laws relating to design professionals are actually

"statutes of repose.” These are laws that set time periods
within which a suit may be filed regarding a cause of action
regardless of wher. the cause occurred. The usual statute of

limitations starts to run from the data of 1injury or other cause
of action ana actions brought after the end of the statutory
tine period are barred. The statute of repose establishes the
beginning of the time period not the cause of action, such as

an injury, but another event, such as the substantial completion
of a building. When the specified time period has expired,

suits for actions occurring after that period are barred.

State statutes of limitations for design professionals and the
construction industry come under attack in the courts period—
ically, and may 1in fact be found to be unconstitutional. A
review of the case law referred to in those situations will
provide a complete understanding of the problems 1involved in

an individual state. It is important that AIA state and local
components, as well as individual architects, closely monitor
activity relative to their state"s statutes and that industry
members now seeking new or amended laws carefully review related
legislative and judicial activity to track a well-defined path

through the legislative process.

AITA X "Compendium: State Statutes of Limitations” 1is timely
and should be a useful working tool for those dealing with

this 1issue.

THE AMERICAN INSTITUTE Of ARCHITECTS 1734 NEW YORK AVENUE. N.W. WASHINGTON. D C. 20006
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Alabama:

Alr ska:

Ari zona:

Arkansas:
California:
Colorado:
Connecticut:

Del aware:

District of Columbia:

Florida:

Georgia:
Hawail :
ldaho:

Illinois:

Ind:ana:

lowa:

Kansas:
Kentucky:
Louisiana:
Maine:

Maryland:

Massachusetts:

Michigan:

Minnesota:
Mississippi:

Missouri:

SUMMARY

No statute of limitations at this time;
previous law declared unconstitutional

Six years from substantial completion

Does not have a statute of limitations
for design professionals

Five years from substantial completion
Ten years from substantial completion
Ten years from substantial completion
Seven years Tfrom substantial completion
Six years from substantial completion
Ten years from substantial completion

Four years from actual possession by
owner

Ter. years from substantial completion
Ten years from substantial completion
Six years from substantial completion

Ten years from substanital completion
plus four years from discovery of cause

to take action
Ten years from substantial completion

Does not have a statute of limitations
for design professionals

Ten years after performance of services
Five years after performance of services
Ten years after occupation by owner

Ten years after substantial completion

Ten years after improvement becomes
available

Six years after performance of design
or construction

Six years after occupancy or acceptance
of improvement

Fifteen years after substantial completion
Six years after written acceptance or use

Ten years after completion of construction

1
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Montana:

Nebraska:

Nevada:

New Hampshire:

New Jersey:

New Mexico:

New York:

North Carolina:

North Dakota:
Ohio:

Oklahoma:

Oregon:
Pennsylvania:

Rhode 1Island:

South Carolina:

South Dakota:

Tennessee:
Texas:
Utah:
Vermont:
Virginia:
Washington:
Wisconsin:

Wyoming:

THE AMERICAN INSTITUTE OF ARCHITECTS

Ten years after completion of construction,
plus one year for action after cause

Ten years after professional
is rendered

service

Eight years after substantial completion

No statute of limitations at this time;
previous Law declared unconstitutional

Ten years after performance
and construction

Ten years after substantial
Three years after cause for
Six years after substantial
Ten years after substantial

Ten years after performance
and construction

Five years after substantial

of services

complete »
action

completion
completion

of services

completion,

plus two years for action after cause

Six years after substantial

completion

Twelve years after substantial completion

Ten years after substantial

completion

No statute of limitations at this time;
previous law declared unconstitutional

No statute of limitations at this time:
previous law declared unconstitutional

Four years after substantial

Ten years after substantial

completion

completion

Seven years after substantial completion

Six years after cause of action

Five years after performance of services

Six years after substantial
Six years after substantial

Ten years after substantial

2
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completion
completion

completion
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STATUTES OF LIMITATION AND REPOSE

Almost thirty years have passed since the enactment
in 1961 of the first special statute of limitation for law.
suits against architects, engineers and others who design
and build construction projects. During this period,
much interest has been focused on the legislative pro-
grams that led to the enactment of such statutes and
their interpretation by tho courts once enacted.

This issue of Guidelines jor Improving Practice up-
dates Volume IX, Number 6; it will review some of that
history and provide an update on the current status of
statutes of limitation and repose for architects and en-
gineers. It should be recognized, however, that new
court decisions interpreting these statutes arc being
handed down with increasing frequency and some of the
following information could quickly become out of date
Therefore, if the need arises, an attorney should be con-
sulted to determine the precise status of the statutes of
limitation or repose in any given jurisdiction.

The earlier Guideline reports on this subject liave
been identified as statutes of limitation, whereas in more
recent years the courts have generally identified these
statutes as statutes of repose. The essential difference
between the two is that a statute of limitation refers to
a limited period of time during which a plaintiff must
tile an action after the cause of action accrues; that is
from the time the injury or damage was first discovered
or reasonably should have been discovered. This limited
period of time is usually in the two to three year range.
A statute of repose, on the other hand, bars an action
for injury or damage after a stated period of time fol-
lowing substantial completion of the project. Thus, in-
jury or damage flowing from a constructed facility more
than the number of years stated in the law (on the av-
erage between seven and eight years) is barred and the
question of the alleged negligence of the design profes-
sional is not subject to legal procedures.

Statutes of repose have been challenged on constitu-
tional grounds in almost every state which has enacted
such a law Most of these challenges have failed, but as
shown in the following tabulation, some courts have re-
jected the statute of repose in cases where the injury or
damage occurred after the stututc had mn out, and the
plaintiff was denied the opportunity to present evidence
of alleged negligence. Those courts which have rejected
the constitutional challenges have noted that in striking

Published by toe Offce fcr Professional Liability Research of Viclor O. Schinnerer &C_ompanEv, Ire .in
cooPera_non with tha American Institute of Architects, tha National Society of Professional Eng
essional Engineers in Private Practice, and Continental Casualty Company, on* of the CNA nSurarct

Pro
companies.

Copyright t988 Vclor O. Schir ,. v & Company. Inc. 1283-12M
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a balance between the interests of potential plaintiffs
and the interests of potential defendants who have a
right to be free from suit after the passage of a reason-
able period of time, the plaintiff is still free to pursue a
claim against the owner or tenant in possession of the
building; therefore the plaintiff is not left without r. rem -
edy.

In addition to the constitutional issue, the courts in
many cases have had occasion to interpiet the statutes
in terms of those protected by it, the precise language
as to scope of coverage by types of projects, and. in
some cases, differences between patent (obvious) and
latent (hidden) alleged defects. Tlie following tabulation
is summarized from a detailed review of the reference
to the state codes and the pertinent court decisions This
comprehensive information is available to those archi-
tects and engineers, as well as to their attorneys, who
may need such detail.

STATE UY STATF. STATUS Of
STATUTES OF LIMITATION AND KEPOSF.

Alabama—Seven year statute enacted in 1975 ruled un-
constitutional in 1983.

Alaska— Six year statute enacted in 1967 held unconsti-
tutional in 1988

Arizorm— No special statute has been enacted.

Arkansas—Five year (eomtact) and four year (tort)
statute enacted in 1967 upheld in 1970. and U.S. Su-
preme Omit dismissed further challenge because no
federal question was involved.

California—Four year (patent defects) and ten year (la-
tent defects) statutes enacted in 1967 and 1971 upheld in
1976 and 1982.

Connecticut— Seven
year sta.ute enacted in
1969 upheld in 1988.

Delaware—Six year
statute enacted in
1970 upheld in 1984.

District of Colum-
bia—Ten year statute

NOErs
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enacted in 1972 upheld in 1986.

Florida—Fifteen year statute for patent defects and four
years for latent defects enacted in 1980 upheld in 1986.
Georgia—Eight year statute enacted in 1968 upheld in
1982.

Hawaii—Tin year statute enacted in 1983. No cases to
date on validity of the statute, previous statutes held
unconstitutional in 1973 and 1982.

Idaho—Six year statute enacted in 1965 upheld in 1982.

nilnoii—TWo year statute of limitations for architects
and engineers enacted in 1983 upheld in 1986; four year
statute of repose held unconstitutional in 1967.

Indiana—Ten year statute enacted in 1967 upheld in

lowa—No special statute enacted.

Kansas—T\vo year (patent defects) and ten year (latent
defects) enacted in 1963. No reported casts, but held by
trial court fo bar malpractice action against an architect

in 1977.
Kentucky—Five year statu'.c enacted in 1966 held un-
constitutional in 1985

Louisiana—Ten year statute enacted in 1964 upheld in
1978.
Maine—Ten year statute enacted in 1975. No reported
cases.
Maryland-Ten year statute enacted in 1979 upheld in
1985.

M assachusetts—Six year statute enacted in 1968 upheld
in 1982.

Michigan— Six year statute enacted in 1967 upheld in
1980.

Minnesota—Ten year statute enacted in 1980 upheld in
1982.

Mississippi—Ten year statute enacted in 1966 upheld in
1982.

Missouri—The year statute enacted in 1976. No re-
ported cases.

Montana—Tbn year statute enacted in 1971 upheld in
1976.

Nebraska—Ten year statute enacted in 1972 upheld in
19S7.

Nevada—Twelve year statute enacted in 1985 following
1965 statute being held unconstitutional in 1983. No re-
ported cases on 1985 statute.

New Hampshire—Six year statute enacted in 1965 held
unconstitutional in 1982.

New Jersey—Ten year statute enacted in 1967 upheld in
1972.

New Mexico—Ten vear statute enacted in 1967 upheld
in 1977.

New York—No separate statute for design professionals,

but general malpractice law applied to cut off actions
against design professional* on contract claim* after six
years following issuance of certificate of completion, and
three years for claims based on negligence. Personal
injury action by person with no prior relationship to
design professional not covered by three year limit for
negligence claim

North Carolina— Six year statute enacted in 1963 upheld
in 1983.

North Dakota— Ten year statute enacted in 1967 upheld
in 1988.

Ohio— Ten year statute for negligence enacted in 1963
upheld in 1984; contract actions governed by fifteen year
statute of limitations.

Oklahoma—Ten year statute enacted in 1978 held un-
constitutional in 1987; appeal pending before state su-
preme court.

Oregon—Ten ycat statute enacted In 1971 upheld in
1971.

Pennsylvania—Twel/e year statute enacted in 1965 up-
held in 1978.

Puerto Rico—Ten year statute under ancient Spanish
“plazo decenal” concept (imposing presumption of lia-
bility by design professionals if damage occurs within
ten years of substantial completion, but absolute im-
munity after ten years) upheld in 1988

Rhode Island—Ten year statute enacted in 1975 upheld
in 1985.

South Carolina—Thirteen year statute enacted in 19S6

after ten year statute enacted in 1970 was held unconsti-
tutional in 1978. No reported cases under 1986 statute.

South Dakota— Ten year statute enacted in 1966 held
unconstitutional in 1984.

Tennessee— Four year statute enacted in 1965 upheld in
1981.

Texas— Ten year statute enacted in 1975 upheld in 1987.

Utah—Seven year statute enacted in 1967 upheld in
1974,

Vermont—Eight year statute under general tort law en-
acted in 1959 applied to dismiss action against design
professional in 1976.

Virginia—Five year statute enacted in 1964 upheld in
1974.
W ashington—Six year statute enacted in 1967 upheld in
1972.

West Virginia— Ten year statute enacted in 1983. No
reported cases.

W isconsin—Six year statute enacted in 1979 following
1976 statute being held unconstitutional in 1975. No re-
ported cases under 1979 statute.

Wyomiog—Ten year statute enacted in 1973 held uncon-
stitutional in 1980.
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that the former record owner would have
received the notice, would have prevented
foreclosure hy paying off the State's lien,
and then would have allow »d Emerson to
continue his adverse possession. The caus-
al connection between the alr’gedly defec-
tive notice and Schnabel's present predic-
ament is too attenuated to confer standing
upon him

The causation aspect of standing has
never been well developed hy thin court.
However, federal courts have addressed
the issue at length. To have standing in
federal court, a litigant murt show that but
for the challenged action, his injury would
not have occurred See Worth t. Seldin,
422 1J.S. 490, 504-08, 95 S.CL 2197, 2207-
2210, 45 L.Ed.2d 343, 358-59 (1975) (in a
challenge of restrictive zoning practices,
litigants lacked standing because they
failed to allege facts showing that, "absent
the respondents' restrictive zoning practic-
es, there is a substantial probability that
they would have been able to purchase or
lease in Penfield"). In Simon v. Eastern
Kentucky/ Welfare Rights Org., 420 U.S.
26, 40-45, 96 S.Ct. 1917, 1225-1227, 48
L.Ed.2d 450, 462-64 11976), the Court held
that Die causation requirement of atanding
is not merely prudential, but is mandated
by Article IlL.*

In Alaska state courts, standing restric-
tions are prudential, rather than constitu-
tionally mandated, in this case, tlie party
entitled to notice was the 1957 record own-
er. That person, whomever he may be,
does not claim that the notice was defec-
tive. Under these circumstances, it is im-
prudent to entertain such a claim by one
who was not injured by the alleged viola-
tion. To do so would be a misallocation of
judicial resources.

Schnabel's alternative basis for standing
ia that he seeks to protect not his own
rights but the rights of a third party—
namely, the former record owner. A liti-
gant can have standing to protect the con-
stitutional rights of a third party when a
special relationship exists between the two,
3. The UUrtA and simon opinions liave been

criticized, primarily became ihe Supreme Court
required such a high degree of certainty ia the

and when the third party's rights would
otherwise go unassorted Chis court al-
lowed standing ori this basis in Wagstaff
.Superior (‘ourt, Family Court Division,
535 P.2d 1220, 1226 Alaska 1975). How
ever, in Schnabel's case, this basis for
standing is totally inapposite: Schnabel
seeks lo vindicate the rights of the former
record owner not to protect that |ierson,
hut instead to possess adversely against
him. In other words, Schnabel is not an
Appropriate representative.

For these reasons, | would affirm ihe
superior court's holding that Schnabel
lacks standing As for the defense of lach-
es, | agree that it would otherwise bar
Schnabel’s claim. However, a person who
lacks standing to raise a claim cannot un-
reasonably delay in asserting it.

(o iin wheiii mio<Y

TURNER CONSTRUCTION COMPANY,
INC.. Petitioner,

V.

Robert SCALES and Kip
(Mapper, Respondents.

Phillip IVERSON d/b/a lverson
Construction Company,
Petitioner,

V.

DeWayne IL CARSON and Robert J.
Kottre d/b/a K & W Doors,
Respondents.

Nos. ~-1429, S-1600.

Supreme Court of Alaska.

April 1. 1988.

Action was brought against construc-
tion company and others for loss as result
of fire in apartment complex. The Superi-

csuml connection. see L. Tribe, Amtricsn Con-
stitutions! Law 129-34 (2d ed. 1933).
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or Court. Third Judicial Ui.xlriot, Anchor
Douglas J Si-rdnhciy and Joan M
Katz. JJ , ruled six y*-ar statute of repose
unconstitutional and petitinns for review
were filed The Supreme Court, Burke, J ,
held that six year statute or repose on suits
against design professionals violated eipial
protection clause of State Constitution

Affirmed

1 Limitation of Actions

Statute of repost differs from statute
of limitations in tt ' former may bar came
of action before it accrues, because statute
begins to run from specific date unrelated
to date of injury so that cause of action
thus precluded is damnum ubsquc injuria,
loss without remedy, while in contrast,
statute of limitations begins to run when
plaintiff's cause of action accrues or is
discovered and thus operates to prevent
plaintiff from sleeping on his or her rights.

2. Constitutional Law €=>42.2(2)

Injured party's interest in invalidating
six-year statute of repose on suits against
design professionals was as great as that
of materialmen or defendant in possession,
80 that injured party had standing to assert
claim that statute violated equal protection
clause of Stale and Federal Constitutions
because it did not protect all defendants
similarly situated and two-year savings pe-
riod unfairly discriminated against parties
injured in seventh and eighth year after
construction. AS 09.10.055; Const. Art. 1,
8§ 1, US.C.A. Const.Amend. 14.

3. Constitutional Law «=»213.1<1)

When plaintiff challenges statute on
stat* and federal equal protection grounds,
first question Supreme Court must consid-
er ia whether constitutional claimant as-
serts fundamental constitutional right or
statute uses a suspect classification and if
answer to either question is yes, then stat-
ute is unconstitutional under federal stan-
dard absent compelling state interest- U.S.
C.A. Const-Amend. 14; Const. Art. 1, § 1

72 PACIFIC REPORTER. A SERIES

4. Constitutional Law «=»249(3)
Limitation of Actions «»4<2)

Six-year statute of repose on suits
against design professionals classified de-
fendants based on their occupation or na
ture of work they performed and classified
plaintiffs based on time of their injury, so
tha* neither was sus|M-ct class, and right
asserted was interest in suing particular
party, which was not fundamental eorstitu
tionul right, hut as interest in redressing
wrongs through judicial process was sigrnf
icanl one, compelling state interest stan-
dard diil not iply and Supreme Court
would nnalyr.- significant constitutional
claim asserted under fair and substantial
relationship test of Stale Constitution.
Const. Art 1, 55 1.1.

5. Constitutional 1jiw «=»249(3)
Limitation of Actions *=»4(2)

There was no substantial relationship
between exempting design professionals
from liability, shifting liability for defect*- e
design and construction to owners and .ia-
terial suppliers, and goals of encouraging
construction, and thus six-year statute of
repose on suits against design profession-
als violated equal protection clause of state
constitution AS 09.10.055; Const. Art. 1,

17

Paula Williams and Dan Cadra, Law Of-
fices of Roy W. Matthews 111, Anchorage,
for petitioner Turner Const. Co.

Kenneth P. Jacobus, Hughes, Thorsness,
Gantt, Powell & Brundin, Anchorage, for
petitioner Philip Iverson.

Joseph A. Kal&mé&rides, Kalamarides &
MacMillan, Anchorage, for respondent Rob-
ert Scales.

Jeffrey M. Feldman and Stuart A. Ollan-
ik, Gilmore & Feldman, Anchorage, and
Jeffrey D. Jefferson, Nordstrom, Steele &
Jefferson, Kenai, for respondent DeWayne
B. Carson.

Before RABINOWPU CJ.. and
BURKE, MATTHEWS, COMPTON and
MOORE. JJ.
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OPINION Seven months after his injury. Carson
. nued lverson and the subcontractor. Ilver
H IRKE .|U. tld'l son moved fur Nummary judgment, based

Tlie <Ju«Htturi in these consolidated rases
is whether AS (™ 10.055, the six year stat
ute of repose On ‘nils against elesion pro-
fessionals, violates the Alaska Constitution
The superior court ruled the statute uncon
stitutionul  We affirm

I  PACTS AND PROCEEDINGS

Turner Construction r Scute*, Pile No
S-1420 Robert Scales suffered property
damage when a fire occurred in the Winter
brook Apartments in IDM"' Turner Con
Htruction Company built the apartments in
1978. Scales sued Turner Construction and
others for his loss. alleging m part that the
fire was caused hy Turner Construction's
negligent construction and installation of a
fireplace.

(11 Turner Construction asserted that
Scales' cause of action was barred hy AS
09.10.055, the six year statute of repose’
governing actions against design profes-
sionals such as architects, engineers and
contractors, and moved for judgment on
the pleadings. Scale* moved to strike the
dcfcn8° on the ground that the statute is
unconstitutional.  Superior Court Judge
Douglas J. Serdahely granted Scales' mo-
tion, concluding that AS 09.10.055 violates
the due processl and equal protection’
clauses of the Alaska Constitution.

Iverson v. Carson, Fi'e No. S-1600. De-
Wayne B. Carson was injured in 1985,
while attempting to install an automatic
garage door opener in his home. Phillip
Iverson built the home in IS’S; the garage
door was originally installed by a subcon-
tractor.

t. Given the procedural posture of the* caves,
we must assume the allegations in ihe plaintiffs’
complaints are irue. Freeur Storage v. Arm-
strong Cork. 476 Pa 270. J82 A.2d 715. 717
(1978).

2. A statute of repose differs from a siaiute of
limitation in that the former may bir a cause of
action before it accrues, because the statute be
glns to run from a specif ¢ date unrelated to the

ate of injury. Acause of action thus precluded

on tbe six year statute of repose, because
Carson was injured six and a half years af-
ter substantial completion of t** improve
ment  Superior Court Judge Joan M KaU
denied Iverson's motion, concluding that
AS 09 1(1.055 viol,ties the equal protection
clause* of the Alaska Constitution

Il THE STATUTE

The statute in question was enacted in
19d7. It provides in part:

(@) No action, whether in contract
in tort or otherwise, to recover tlumag* s
(1) for a deficiency in the design, plai
ning, supervision or observation of co i
struction or construction of an improve-
ment to real property; 42) for injury to
pro|K’rty, real or pereonul, urixing out of
a deficiency; or (3) for injury to the
person or for wrongful death arising out
of such deficiency, may be brought
against a person performing or fur-
nishing the design, planning, supend
sion or observation of construction, or
construction of an improvement mure
than six years after substantial comple-
tion of an improvement

(b) Notwithstanding the provisions of
(a) of this section, in the case of an injury
to property or the person or an injury
causing wrongful death, which injury
occurred during the suth year after
substantial completion, an action tn
tort tn recover damages for the injury
may be brought unthin two years after
the date on which the injury occurred.
In no event may action be brought more
than eight years after the substantial
completion of construction of an improve-
ment.

IS damnum absque m/una, & loss without a
remedy.

In contrast, a statute of limitation begins lo
run when the plaintiff's cause of action accrues
or is discovered. It operates to prevent a plain
tiff from sleeping on his or her rights.

3. Alaska Const, art. . $ 7.
4. Alaska Const art. I. § 1.
5 1d.
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(c) Nothing in this section shall be con-
strued ns extending the period prescribed
by the laws of the state for the bringing
of any action.

(d) The limitation prescribed by this
section shall not be asserted by way of
defense by a person in actual posses-
sion or control, as owner, tenant, or
otherwise of an improvement at the time
a deficiency in no improvement consti-
tutes the proximate cause of the injury
or death for which it is proposed to bring
an action.

AS 0J 10.055 (Emphasis added).

The House Judiciary Report notes that
this section "places a ... statute of limita-
tion on lawsuits against architects, design-
ers and builders.” 19C7 House Journal
261. It is clear, however, that the House
intended to enact a statute of repose. An
explanatory report by the Judiciary Com-
mittee stated in part:

[T]he time begins running upon 'substan-
tial completion’ of the improvement; con-
sequently this bill limits not only the
bringing of Uie cause of action, but in
effect prevents the cause of action from
arising when an injury occurs after the
time limitation has expired. An action
based on a defect not discovered until
after the time limitation has expired
would likewise be precluded.

Id. at 365*

I1l. EQUAL PROTECTION

2) Scales and Canton argue that AS
09.10.055 violates the equal protection
clauses of the slate and federal constitu-
tions because (1) it docs not protect all
defendants similarly situated and (2) the
two-year savings period in subsection (b)
unfairly discriminates against plaintiffs in-
jured in the seventh and eighth years after
construction. The design professionals
contend that the injured plaintiffs lack

(. AS 09.10.055 is one of many state statutes
enacted as a result of a concerted national lob-
bying effort by design professionals s?arked_by
an increase in their potential liability for design
and construction defects.  see, Collins.
Limitation 0/ Action Statutes for Architects and
Builders—An Examination ol Constitutionality,

29 Fedn of Ins.Couns.0. 41. 44-45 (1978).
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standing to challenge the statute on the
first of these grounds, because the plain-
tiffs are not members of the class of unpro-
tected defendants. The design profession-
als further contend that the statute is con-
stitutional.

Standing. The injured plaintiffs' first
constitutional claim is based on the rights
of third parties—potential defendants, such
as owners and tenants, who are not pro-
tected by the statute.7 Every court which
lias addressed the issue lias concluded that
persons such as the plaintiffs are proper
parties to assert this claim, because they
are precluded from asserting their own
rights against defendants who might other-
wise be liable; the statute narrows the
group against which recovery is available.
McClanahan v, American Gilsonitc, 494
F.Supp. 1334, 1342-44 (D.Col0.1980); Shi-
buya v. Architects Hawaii, 65 Hawaii 26,
647 P.2d 276, 282 (1982). The injured plain-
tiffs' interest in invalidating the Btatute is
as great a3 that of the materialman or the
defendant in possession. Klein v. Catala-
no, 386 Mass. 701, 437 N.E.2d 514, 523
(1982). We find this reasoning persuasive,
therefore, we conclude that the injured
plaintiffs have standing to assert the equal
protection challenge.

13) Equal protection. When a plaintiff
challenges a statute on state and federal
equal protection grounds, the first question
we must consider is whether the constitu-
tional claimant asserts a fundamental con-
stitutional right or the statute uses a sus-
pect classification. State v. Erickson, 574
P.2d 1, 12 (Alaska 1978). If the answer to
either question is "yes,” then the statute is
unconstitutional under the federal standard
absent a compelling state interest. Id.

[4] This statute classifies defendants
based on their occupation or the nature of
the work they perform; it classifies plain-
tiffs based on the time of their injury.

7. Tlie statute expressly excludes from its protec-
tion owners, ter *nts and others in possession.
AS 09.10.055(d). Most courts construe the stat-
ute to exclude i iterialmen and manufacturers
of component parts as well.
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Neither is a suspect class. The right as-
serted is the interest in suing a particular
party, which is not a fundamental constitu-
tional right, nonetheless, the interest in
redressing wrongs through the judicial pro-
cess is a significant one. Wilson r. Munic-
ipality of Anchorage, 669 P.2d 869, 572
(Alaska 1983) We, therefore, conclude
that the compelling state interest standard
does not apply and we may analyze the
significant constitutional claims assorted
under the fair and substantial relationship
test of the state constitution. Erickson,
574 P.2d at 12

(5) We neat examine the statutory pur-
pose to determine whether it is u legitimate
exercise of the state's jiolice power. Id.
The purpose of the statute is to encourage
construction and avoid stale claims by
shielding certain defendants from potential
future liability. See Yarbro v. Hilton Ho-
tels. 655 P.2d 822. 825-27 (Colo. 1982). We
believe that these are legitimate govern-
ment purposes.

The final step is to examine the means to
determine whether they substantially fur-
ther the statutory purpose. Erickson. 574
P.2d at 12. In doing so, we do not hypothe-
size facts which would sustain otherwise
questionable legislation. Isakson v. Rick-
ey, 550 P.2d 359, 362 (Alaska 1976).

Scales argues that AS 09.10 055 is uncon-
stitutional because it fails to protect own-
ers, tenants, rnd materialmen, while pro-
tecting others who are similarly situated,
such as architects, planners, engineers, and
construction contractors.  Turner Con-
struction contends that there are substan-
tial differences between these groups justi-
fying the statutory distinction.

Many courts have suggested distinctions
to justify the challenged classification.
The exclusion of owners, tenants, and oth-
ers in possession is mcst often rationalized
by the fact that such persons have continu-
ing control over access to and maintenance
of the property. Klein, 437 N.E 2d al 522-
25; Freezer Storage, 382 A2d at 718.
Some courts also point to the different

8. Fpr_purFO\/ri otar%ument, we m ume wiihout
deciding Ihai AS 00,JO0SS doet no< proieci rai

treatment of owners and tenants at com-
mon law. such as the larger class of poten-
tial plaintiffs which may sue design profcs-
sioimls, the legal theories available to those
plaintiffs, and the common law defenses
available only to landlords and tenants.
Freezer Storage, 382 A.2d at 718-20. Oth-
ers cite the possibility of defective mainte-
nance and alterations. Yarbro. 655 I*2d at
827-28.

Various justifications are also found to
support the distinction between material-
men and design professionals." One argu
ment is that, because materialmen provide
standard goods manufactured by standard
processes, they may be held to higher qual-
ity control standards than the design pro-
fessional whose work is often unique and
cannot ue completely tested, Klein, 437
N.E.2d at 524; Freezer Storage, 382 A.2d

at 719. In other words, buildings are more
complex than their component parts.
Freezer Storage, 382 A.2d at 719. Fur-

thermore, design professionals have special
expertise; they should be encouraged to
experiment and their creativity should not
be stifled. Klein, 437 N.E.2d at 524;
O'Brien v. Hazelt* & Erdal, 410 Mich. 1,
299 N.W.2d 336, 342 (1980).

We are not persuaded by any of these
diverse rationales. One effect of the stat-
ute of repose is to eliminate the statutory
right of contribution amonR tortfeasors.
In Arelic Stru. ires v. Wedmore, 605 P.2d
426, 435 (Alaska 1979), we ruled that the
Uniform Contribution Among Tortfeasors
Act. AS 09 10010- 060, did not abolish the
common law rule of joint and several liabili-
ty; therefore, each tortfeasor whose negli-
gence is a proximate cause of an indivisible
injury remains individually liable for all
compensable damages attributable to that
injury. It follow* that whenever an unpro-
tected owner is 50% at fault and a protect-
ed contractor is 50% at fault, the unprotect-
ed owner would be 100% liable for all dam-
ages, without a remedy for contribution.
The statute of repose, therefore, does not
entirely abrogate liability for defective de-

irrulmen or manufaciurrrs
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sign work, but shift* it. Thus, the poten-
tial interest of joint tortfeasor* in Staining
contribution, in addition to the clnimnnt'a
interest in suing a particular party, must
be considered.

In our view, there ia no substantial rein
tinnship between exempting design profes-
sionals from liability, shifting liability for
defective design and construction to own-
ers and material suppliers, and the goal of
encouraging construction  Tlie shift of lin
bility to unprotected parties decreases their
incentive to build in corresponding measure
to the increased incentives of protected par-
ties. If anything, the disincentive on the
part of owners may be greater than their
proportional measure of liability shift, be-
cause they may lie liable for a product o«er
which they have no control. Moreover, d*
sign defect* may be catastrophic, and ex-
perimental designs shift correspondingly
greater unknown risks to owners, giving
them even more reason not to finance con-
struction. Thus, we believe that the statu-
tory means are not substantially or ration-
ally related to the ends. We conclude that
AS 09 10.055 violates the equal protection
clause of the Alaska Constitution.

The decisions of the superior court in
File Nos. S-M29 and S-1600 are AF-

FIRMED.

Robert MERRY, Appellant,

v,
STATE of Alaska. Appellee.
No. A-1635.

Court of Appeals of Alaska.

March 25 198a
Reheanng Denied AprJ 12. 1988.

While defendant was on probation for
misconduct involving controlled substance
in third degree, defendant pled no contest
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to another felony. The State then moved
to revoke defendant’s probation based on
the second felony conviction. Tlie Superior
Court, Third Judicial Dmlrict, Anchorage,
SJ. Rucknlew, Jr,J, revoked defendant's
probation anil imposed sentence of three
and one half years, and defendant appeal-
ed. Thbe Court of Appeala, Coats, J , held
that (1) court's later imposition of consec
utive sentence after mistakenly imposing
concurrent sentence did not constitute dou-
ble jeopardy; 12) court's pronouncement of
sentence outside presence of defendant and
his counsel constituted harmless error, and
(') imposition of sentence for probation vio
lalion after violation was considered as Ag-
gravating factor at another sentencing pro
ceeding did not violate double jeopardy.

Affirmed

1 Criminal lL«w «=»|89

Once sentence is legally imposed and
not subject lo change under criminal rules,
double jeopardy bars court from increasing
sentence. U.S.C A. Const. Amend. 5

2. Criminal laiw *»18J

Court's later imposition of consecutive
sentence after mistakenly imposing concur-
rent sentence did not violate constitutional
provisions prohibiting double jeopardy; it
was clear from sentencing record that
court made mistake and that court intended
to impose consecutive sentence. U5 C.A.
Const.Amend 5.

3. Criminal l-aw «=»987

Not every correction in ’idgment re-
quires presence of defendant however,
sentencing ia critical stage c. criminal pro-
ceeding, at which defendant should be
present

4. Criminal Law *-1177

Court’s pronouncement of sentence
outside presence of defendant and his coun-
sel constituted harmleaa error, where de-
fendant wax given notice of fact that court
had made change in sentence on record and
defendant never asked court to repro-
nounce sentence ia his presence
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or more thin 25 yttri the dtsian profas-

lion, jointly with contrcton, has acted
to secure Kite laws which .iTtciivcty cut off
rilhu ofiction by plaintiffs for slleged ncali-
mence after m reuomblt period of time fol-
lowing completion of a project.

Theie efforts have been largely succtuful
throueh emctmtnt of whit were originally
called "statutes of limitation," but now ire
mote properly designated as "iti-utes of re-
pose.” Only two itite legislatures (Arlsona
ind lowi) hive failed to put iny kind of
legislation along thit lint.

With few exception!, theie lewt cutting
off a ti;ht of Ktion against A/Ei »nd con*
tractors aftet the established period of time
have been attacked on constitutional
groundi The xore ttandt at 30 puts find*
Ing then constitutional end 10 holding them
unconi tuticnal. In the remaining 10 n t«
there has been r,o definitive decision.

The basic legal issue on which the courts
have ruled one way or the other on the
constitutional question Is in teilicy more of a
aodol or policy Issue. Courts which hive
come down against such sritutet argue that
they are contrity to the "open court ’ prod*
lions in the state constitution to bar an
action for Injury before the Injury hu oc*
cured. .nuj, where there waj a defect In
design cr construction which wu not mini*
fcit until yean after substantial completion
of the project, and beyoni the statutory
cutoff period, It would be an Injustice to
dismiss the euit for dsmiges before the in*
lured party had a chance to prove negli*
f?ncc.

The contrary, and majcrity, view of couru
which have passed un rhe isiue u that It may
be equally unfair to the designer or contrac*
tor to face a netligence claim Indefinitely.
Ac some reasonable point in time, a person
should not have to face a never-ending
possibility of a suit based on work done many
yrsra earlier.

Factori favoring a limitation

Tha courts finding in favor of the constitu-
tionality of statutes of repose also note the
problem of proof of fault yean af/er the
project u completed. CXxumenu have disap-
peared and witnesies. If still avilliblc. haw
faulty memories of the facta Favorable decl*
ah ns often note tha-, unlike pnxiucts, the
design end construction of projects arc not
subject to losing. Finally, the majority slew
Is tnat the iuue Is properly one for legislative
jiolicy determination, rather than judicial

What is a reasonable cutoff perUxJ follow-
ing substantial conr.gPlctk«? Thu varies con*
sJdsrehly among the state laws, ranging from
e low *4 fxwr yean to a high of 15yrsn. with
nn avenge of seven oe eight yean- S*me

artemprs arc being msdc to lower the cutoff
to five years, hut there ia a danger that the
courts may consider thla unduly short.

Now that the basic concapt is well estab-
lished in tha majority of statu, a seriu of
court decisions have dealt with the queition
of 1vtarpratation of the specific language.
Still acurrent question iawhither the stature
of rcpotc applies to products incorporated
Into a structure. The couru are split, de-
pending on the particular facts of the case,
and It may be soma time before a consensus
emerges on the iuue.

In a recent Pennsylvania case, for In-
stance, a federal coun applying ftnnsylvania
law In an action against the manufacturer of
mn oven that had been Instilled In an Indus-
trial building held that tht itatute did not
apply because the oven was not "an Improve-
ment to teal property.” This Is langusge
common to all the state sutures of ttpote.

Contrary to the conclusion In tha Penn-
sylvania case, the Texas Court of Appeals hu
held thit the statute did apply to tne manu-
facturer of a wall heater that allegedly caused
carbon monoxide poisoning. The hutct, the
court said, was an "improvement to real
property,” and not just a fixture because it
was actually built into the wall.

Therein may lie the distinction to guide
the courts in subsequent casts: Was the
product tn intemi part of the building,
thereby being an improvement to real prop-
erty"! Or was (he product Installed in such a
way shat it was readily movable, thereby
being a fixture? A dissenting justice in the
Pennsylvania use said the answer "should
turn upon whether their component parts
were specifically designed for this purpose or
wtre snelf Itcmj intended for many purposes

The Supreme Judicial Court of Miuachu-
setti recently held that the statute of xpoee
did not protect the supplier of a circut
breaker which had been incorporated into
the structure on * permanent basts, but
applied only to those who " ... render
particularised servlets for the design and
corutrucrion of particular improvements to
particular pieces of real property.1l

As Il always the case, each decision turns
on In own facD But the most likely teat
shoullJ b< whether the product in quetriun
becomes a permanent part of the structure,
thereby losing its character as a separate
ErnJuct, just as the bricks and steel in a

uiKiir.se are ibaorbeJ into and btcome an
Integral pan of the building Kowtvtr, as
usual, the courts will have the last word. A

*o>\W
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LAW

M Oil courts uphold bus
cutting off actions
,against designers and
contractors, but split on
the issue of their
application to products

By milton F. Lunch”
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Alabama

Alaska

Arirone

Arkansas

California

Colorado

Connecticut

Delaware

Diat of Columbia

Florida

Statute
0f Repose

$09.10.035

Nona

$37-239

5337.1, 337.15

513-80-127

S52-584a

$0127

$12-310

S95.11

nwr/”~M" /7 "1 Rw?<rr;

EXHIBIT “A* I$U i (-oi*t> Law]

Constitutional/
Unconstitutional

Citation
Unconstitutional

FArn80~"-"-"nncH aman
Undecided
Constitutional Carter v. Hartenstcln

455 S W. 2d .918 "(1970)

Constitutional Barnhousc v. City of
Pinole, App.. 183
Cal.Rptr.881 (Ct.App

1982 )

Constitutional Criswell v. M.J.
Brock & Sons, Inc.

601 P.2d 4S5 (1984 )

Constitutional Patricia 0. Ecker v.

Town of West Hartford
205 A.2d 219 (1907)

Conatitutional Chcswold Vol. Fire

Co. v. Lambertson
Const., 489 A.2d 413
(1784 )

Conititutional Wetterman v. Flromans
fund Ins Co.7499 A .id
H6 (CtTApp. 1905)

Constitutional American Liberty Ins
Co. v. west & Conyers
T91 So72d 57 [Ct.ApK

1906)
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Maryland

Statute

of Repose

53-1006

5657-8

55-241

522.3

534-4-20-1

None

None

5413.135

59:2772

S752-A

S5-100

Exhibit
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Coneti utional/
Unconst 1tutionsl

Conatltutlonal

Undecided*

Constitutional

Constitutional

Constitutional

Constitutional

Constitutional

Undecided

Constitutional

Pace - ? -

> LdKly P?<7p<ferr

'"Quil gl INu jj

Citation

£ UHg v- Southern @

serv L'ces~ fnc TT7-

shlbuya vy ir.ht,-,

Twin paM s fllerjr A
Hospital bTdg vT
Hi*®L.11/ 64~4 p.2d 341
(1982)

%

Matayka v. Helia.
456 N.E.2cl 353-
(111 .App. 1903)

Beecher v. White.
447 N _.E .2d 522

(Ind.App.1983)

Carney v. Moody.
>46 S.W.2d 40 (1982)

Burmaster v. Gravity
366 So.2d 1381 (1978)

Whiltino-Turnnr Con—
tracting” Co. .
Coupard, 4992A."2d 178
(Ct.App. 1985)
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M ichigan

Minnesota

M IB siosippi

Missouri

Montana

Nebraska

Nevad

Now Hampshire

New Jersey

.Statute
of Repose

S28B

S27A.5839

5541.051

515-1-41

$516.097

593-2619

S$25-222,223

Sl

None

S2A:14-1.1

Exhibit

Con*titutional/
Unconstitutional

Constitutional

Conotitutional

Constitutional

Constitutional

Undecided

Constitutional

Constitutional

Unconstitutional

Unconstitutional

Constitutional

“A*, Page - 3 -

BilIL-1 QinJ(, C aul]

Citation

Klein-V. Catalan $

437 N.E.id 514
(S.Jud.Ct, 1982)

0"Brien v, Hazels (
Erdal, 29T N.W. 1
(1980) J

Calder v. City of
Crystal/ 318 N.Ww.2d
838 (1982)

Anderson v. Fred
Wagner, Etc., 402
So.2d 320 f1981>

Reeves v. Hie
Electric Company,
551 P.2d 647 (1976)

Williams v. Kingerv
Const Co, 404 N.W.2d
32 (1987)

State Farm Fire and
Cas v . All Elec ., Il
660 P.2d $95 (1983)

Henderson Clay
Products v. Edgar
Wood, Etc., 451 A.2d
174 (1982)

Rosenberg v. Town of
North Bergen, 293
A.2d 662 (1?72)
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New Mexico

New York

North Carolina

North Dakota

Ohio

regon

Pennsylvania

Rhode Island

South Carolina

South Dakota

Statute
of Repose

S37-1 27

None

81-46

S28-01-44

S2305 131

S12.135

S5536

S9-1-29

Exhibit
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Constitutional/
Unconstitutional

Constitutional

Constitutional

Undecided

Constitutional

Constitutional

Constitutional

Constitutional

Unconstitutional

Unconstitutional

nAH, Page - 4 -

YKQBpTYyY

$0\L.DIM6 La w

Citation

Howell v. Burk. 568

P.2d 214 (Ct.App.
(1977)

Lamb v . Wedcjewood
South Corp.. 302
S.E.2d 860““(1903)

Elizabeth Gamble
Deaconess Home v.
Turner ConstTT 470
N.E.2d 950 (Ct,App.
1984 )

Joseph v. Burns. 491
P.2d 203 (1971)

Freezer storage, Inc.
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PENNSYLVANIA
TENNESSEE
TEXAS

UTAH
VIRGINIA
WASHINGTON

Carter V. Harteneteln. 455 a.W. 2d 910 (Ark. 1970); app. diamiaaed for
want of aub”tantial federal question, 401 U.8. 901 (1971)
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Rosenberg V. Town cf North Bergen, 293 A 2d 662 (N.J. 1972)
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Freezer Storage Inc. v. Armstrong Cork Co., 382 A. 2d 715 (Pa. 1978)
Harmon V. Angus R. Jessup Associates, Inc., 619 8.W. 2d 522 (Tenn. 19131)
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HAWAII Fujioka v. Kam, 514 P. 2d 568 (Hawaii 1973)
ILLINOIS Skinner v. Anderson, 231 N.E. 2d 588 (111. 1967) *
KENTUCKY TAbler v. Wallace, 704 8W. 2d 179 (Ky. 1986)
NEVADA State Farm Tire c Caaualty Co. v. AIll Electric, Inc., 660 P. 2d 995

(Nov. 1983)

NEW HAMPSHIRE Henderson Clay Products, Inc. v. Edgar Wood & Associates, Inc., 451
A. 2d 174 (N.H. 1982)

OKLAHOMA Loyal Order of Moose Lodge 1785 v. CavanesB, 563 P. 2d 143 (Okla. 1977)
SOUTH CAROLINA Broome v. Truluck, 241 8.E. 2d 739 (S.C. 1978)

SOUTH DAXOTA Daugaard v. Baltic Cooperative Bldg. Supply Asan., 349 NW. 2d 419
(8.D. 1984)

WISCONSIN Kallaa MIlllwork Corp. v. Square D. Co.. 225 N.W. 2d 454 (Wifl.,, 1974)

* But see, Skinner v. Hcllmuth, Obata & Kaasabauro, Inc./ Oct. 17, 1986, upholding
separate classification of A/Es for purpose of two-year cut-off period not
related to substantial completion issue (copy enclosed).
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HOUSE OF REPRESENTATIVES
RESEARCH AGENCY

0. Box Y, Stale Capitol
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May 17, 1988
MEMORANDUM
TO:
ATTN:

FROM:  Gretchen Keiser
Legislative Analyst

RE: Alaska Builder Liability for Construction Flaws
Research Request 88.253

You requested information on state and municipal laws governing builder
liability for construction flaws. Specifically, you wanted to know the
length of the period of liability following completion of construction.

Under Alaska®"s Code of Civil Procedure, a person must bring an action to

recover ". _ _.for a deficiency 1in the design, planning, supervision or
observation of “truction or construction of an improvement to real
property. . ." wit,..(i six years of substantial completion of an improve—
ment (AS 09.10.055; Attachment A). This statute also allows for actions

(within the six-year period) against a person performing or furnishing the
design, planning, supervision, or construction of an improvement to recover
damages for injuries or wrongful death arising out of a deficiency. Accord—
ing to the statutory citation, this limitation of actions relating to
construction was enacted in 1967 (61 SLA 67).

Jim Baldwin, Assistant Attorney General, was not aware of any municipal
ordinances specificaTly addressing the issue of limitation of arsons
relating to construction, but considered it unlikely that municipalities
would establish a limitation of actions which differed from state statute.
I contacted the municipal law departments of the home rule municipalities
of Anchorage, Juneau and Sitka and all indicated that they have no
ordinances addressing this specific issue. They would rely on state
statute if the 1issue arose.

Please contact me if you have any further questions.

Attachment



ATTACHMENT A

Alaska Statute 09.10.055
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@0 1lama am| in allowing fr*n4a rala
ii>a* ard alw ii s«*m<m,«l , o» mlika li, 4
ik# 4MI aa* maifli Ml<n| ai an* alM |
fca»»t*l la laiMInaml ia>[lil M ini *
ixiwIM HUIMai (»*tl SiM T I'vwMIl 'mp
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I ImUamuui l'iiaaaaaiaa

I's«MaMf« mu# la adwal a»J

rualiHMiNia *»* n*ua ondar lk*a
ladK IiM wii4ff aaalliia lim 11 Il Anwal
IW a*i<«

Mr.# >4 iKa irfutftaw N la I»i a. «|u. *<Iye*e
mI till# i adtrraa |*«*aai»a ia ll,al ila
I*«aiaii,4iaa»uM la Kailmiwua luf IKa alal
mimi Jaii«| iia «*4#r la piiuM IKa
.r.g.nal aaM M >n In«a imi

*rru«li**i* ailail«M| la [I* land thua
atarimg iKa atalul# running an#a
laca*a iKa «anri IMml) l« *«l * |*a
aranta fc* lll tfail in order l-a iKaaralul#
I*la aU i ls«an #*l*eeey la m««»* |U laad
M.**a»«al » l.rannta 1/ AlaUa l«i |1l
o ftinrk 1« [*4a»

A 4w *ia| iKal w*# «*+ opvnlp ajt»iaa
la IKa es»**» aihmiim m <*l la f«* iKa full
M aUitai |ai,t*J<ilian nan Ifduring iKal
i»m «l « ia #a*ald*»h#d ihal IKa *4triar
rlaimant Kaa w*«*ih.f<g rm.~nir#
iKa M*wi* lilla IKa iM .iauilf af Ik#
ad« *f it |aacatai«<i |ai»-*1 >* Hl»iiu|-4#d
and lha (all nal |alf«|*4 ItmtlalMi Aaa
M lata™* run again in lha ad**rm
illiinanl* lata* anlil Ka ifpvini** IKa
uami alilla Aiala « !>e» A Ntghr lu»l
(a li IV N« M /.lilaNu *44*
«M 44 miitvUH

I llnaltla I'oaaaaalun

l'uaaaaaiwn prvaumail lu ha atlk [*ar
mlaanm U Ka** e<»* aula** mla |*a
MH<m of a** ¥} IMKa» a pirafl* (Kara
*a s p«r*ump<m* (Kal Ka <l.a* a,. Mill, iKa
aanai a parmi«Man and tai auUHiM Inai
U Kia lilla le«***|» a Ilinlan Vip 11
«V Nm 44 4 1ok*I# Nw 42* I* dal 111
«I¥*u»e Ayaia » Map A N*gk» ) w#l la
Nup H (If. Nu M i.).la Nu 'M1l 4Mm
I*US7yilVnii l'aiaia » Jwnaau lkugl»«
Uill Vmill MiMil Sup 11 lip Na IlOIU
ifila Nua [»ao ItAh Mv I*44 Aib
ol«T4*
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IKta p**a*input*n dial ,i,i ! ., ar«»«a
minpaatwM tiM aa* Mtnuilai aj-.
elat *« mill lilt Manila piHt Minn ta

iiKillnl K| th* adiana itam.anta
iK«ain|i H al l.a aaa nal on lha p«"t<a*r*1| t
laiNuatMn and raial-l.ahmg (Kal lha IK
*m4 lilla K.tll»a ,(m*14 |an *|*«iad4 In»n
float, MMMaaitM tlanpgltMul lit¥ MalUIM |
palm4 lalaia a Jonaao U”iglaa |,«ll
Uwul | Mtam11 Sup 1 I lip Nt, [H|fl lila
N-a IMai IM, |t &IP 1*44 « /A «1f 14«

ttknh [>fftum ptina map I»a
ntatiama *.nl* lip alaar a»l«lania al
a*aafll«n nf Ktiallla figkl IKa put
*MmpMi ihal u*ta aKi ai.lfia mU> paa
awai»n «* um *4anwlhaiapifailaAm*m
aaiik IKa ownara paimiman ia acatrw«A*
unlp kp ahwaing lkal auiliuo *4analtai a
la*«4 aaa M Mllp imiiaumw ard
un.niartupdad hut »aa opa*»l» ad.ata# In
IkaaanaM inlmal i a bp prtad a4 a 4ia
em | and p**.I**a aaaarlmn al a tight
It.nlila la 1I*# aanaf af [I»# prop*it*
flama*ra « lbnu*n v»p 41 lip N*a ;i
47 lilla N. 47. JM I'ld 141 rl¥hh
A,a*a « llap A N.gl.[ Il f'g S,p t'|
lip Na M i.),14 tin 0441 441 1I' 44 MO
*IMA-

*Vanata I# | **« | una,| Mining | & a
lang«4#di 1411 71«0i0ik( ir IW Jt raid
aa, alkar grvunda I.M 7 144 'Oak 4*1
rmk. HidrnaUhlina ).arlu*r»# 4**mm
i-na,at pf-pwrt* *»*<jra*l tmdar analpaia
Im# 11 fl hilaanr IW aaaiai

Aa +Kara ia a<* parauafipllim uaaf la
KuaUia Tl#adirraarp<hai«Ol dllia
tm4d«*g wi #ar*pm#n| es an# allla taaia 4
eKa ufltt ,m t uf Ihal lu*hfing *% aip>p
IMM and tkaia *a aw na*«» laaaua, U
indulging in II* [*t*ufnp«i«.i* If.al a
In yaar a*n,pla waa* 4 a iighl 4 nap ia
I~niila than lk#t# »a far rnd>ilging in IKa
fiaaumplum ikal anp *#haf a.nipla
K-Ud*ng uf land fw# Il yaara ia Kuaiil# U* IK#
llua aanat KdaiU v 4a#g«r. 4 Alaaka
1A011014i

A*ijutaa* an«# af u» M f Il kualila
a«Uwf puaaaaaur IKa axIMla A aliit*
*J hitlg bp a4 ,ir* i&narta**, aaala up*m
||* aipv.rain* uf lha aanar in lha
k*alila aalaandilaim# *4 Ik# priami in pa*
M m.i. |‘a<a>t a Juiwau lkmglaa I*u|
mVaul( *M .1 map It tip Na [IIIA «&b*la
Nan Itcar IAAM. AIV P |d ATAIIA Ifi

TTa# a*n | "kaatila" ta frt*uantlp u«#0
aaa U fa *4an «<*aning ihal II*#ilnm ia
*4a«ra#’ a# u*d*f ‘clam* o4 right." and
Ihal itia M aula*J,nal# W Ih# tail# a4 th#
iruaaaM t | tip uf Afwhmag# « N#«l#il
Twp (‘1 <»p No Il till# Nu 4040 4)0
1741 1344 i|07*i

1 (MM | liait *P 1 IV I

I**f «lra#uaal**n rtf alt*.. «aa la [*a>
miaaiaa aa »*pl«Ma#*l I*» Kc«>aiil« mi
ualdrr « rlalm *f flgkl/ at 4ala *4
An*#maag* , Naalnii *IMp I | tip N-*
1111 «lila N.« 4H44H 110744 1144 <107At

lha iaal f«a ,I»la#mining lha aata
o«.a of lka ratpulalla d#gr#a «f
h*«i»lilp i« a fa.rip i4*ja*li»># mo Ih#
sjoaailt ahfO,*| w nd Ih# ilatma*»l
anadtaoa'd th# lamfaa if I* wrna>fit lha
Inl.afam la lha tiu# lagal Mnnarah.p <4 iha
lald Itia g<aa| faith ,* I* | fa.th in anlaiii.g
inia pataaaaat.il *pa «lalla* f* *tat**isl a
lagal fight it. anlai m aaoaad h.maalf a
e iv* g<h*i > all ata nitl#*aM laiata »
>elen#t* Iktuglaa (till %m*t | *M*n,|
Il "p N» MilAi#tla Nun IA* iMtl*
SIO I*44 A4A .1074.

1)* ilain.aiil a Inhafa ga tn lka Irta#
lagal«e*.¢*ah.p *4 Ika lamt. h.a g.aat fai'k
of U*l faith in ai.lai.ng ml** |a*aaa*.»*>
ita . nhatkar ha ilain*a«f « lagal ngkt |m

I ollataval rafaram aa Al Art, J<*r
44 limualtan *4 A a It n«m
1A 144

I 1 JN I trr.iiaii.M, *4 Arlmna It .14

44 1A

'khan atatula of hmilalmr,a of lath#*
immmmh to run agaiital a*ltun |.» a#r
aa»l# iona*aar»«a or iianalai in fraud 4
itadilu#*, 7b AIK M4 1UO Al Kid Mro4

(11 and gaa ropaltp aa ran! pnufort* hr
pjrpa# of d«t#rnnning appl»<ahla alaiula

[*N«a >eod yo 1 n

enlri <#aaoAad htiaiaall a nt.** g4>nrl all
. *l«ta-aM  ft.# pt (i d#lr«nainati.ict
4 ol.« th«* ih* im|o**a«l tlagia# .4 leme*e].e»
aatat* » ahath*! Iha a*i* -1 th* alaunani
aia lha a,la*4an *ea KUK K0l Prgetx
1h# X **nff anrfiir *( Ih# »
esaim I'#*.*# fa#a "»op ¢ | rip. Nm ;lg«*
elda N- 4IM> nl% I**M I iiomn

)*.«|l*,g «f k.talihlp not alaaalp
titnttaw ua Atitoeugh ,i ia, l#ar Ihal Il.#
h,*lil.lp fn|[U«*pHirnl m Hot aal.aftad il lha
*>e*ea#t «la.maM Inl IL# p*iiitia#f«‘«n .4
Ih# laiMii aakd |< s« ih# p*.«p*ilp alt*
trial ItMill « filitfil.,g <4 l1.".al<lll* oat e»w»
alaaifp apr<#*oua nhaia it.a wi.t, a,«*le*#*
4 paim.aa.i* oa# I*f.aa Il.a trial taail aa*
lha la*v*4 aanar aant, taaliriwnp ird llua
a,i.UtMe «aa 4<r««llp tanlradnlad I» lha
ad4*ataa «la<n,**.i *Im iral.had ihal am I,
tonaarani.t* ra<l m ,*i i*k«n pint IVnn
v l«ap Sop ri rrp N.. 4140 >FtW N.<
411J)> by*. I'id 1 . I'M1.

of hrmlai#*.* >» Al H 7«it Mil Al Il nn«
ML Aldii 111

H.ght *4 *r# lii..r looil at.J* irgnafrt »l
pu>-p#rl* #a frsttdulanl «* alfa,|*,1 | * 11*
fail that hi* ilann i* t*rrrd bp auiota of
hrtutalMM* 14 A1.Kid hon

flnnata aorvvpmg of land *a #nlrp
ihvirtu, loli.ng ruiif.ing of aiaiuia c4 hriu
UIM.nr ho puipaunaaof ad*«ta# (MW ttiuli
7¢< AlLKth* 1t

S«c. 09.10 040. A« (ion ufMiit juil*mrni or ipglrd inntrumrnt in
10yr«ra. No pvfiun may lifing an mlion ulH>n «judrfinrntor dcticr ol
a Court of Ilrr ifliitrd Stair# or of a aUteor Uffilufy vnilfiin ifir Uni.rvl
Sutr*. and no action ntay I*r lirouht iijmii @ m-nlml irmlruinenl unin*»
commenced Vdilfart 10 yram i| 104 tit 101 SLA 1'Jfu'i

M ill N 11) lir. CiNIONM

lha pi»a#n.a of a aaal. nkara
rmgwirad, lanota mar# formality. I..,i ta
a mallar af aulnlanra ( arkhn ¢ hngaf.y
¥ Alatba J7n *|jum. haa AS UV45 | to

Ina(rv«n#nla purpx.rling lu ba om far
aaal akauld I*# plainly and unatgulv
merally ao drgam in o*d#r to 4iadngu>ah
them from othar tr.alrun»#nla *4a Ir«a aol
eton iharaitar and lha rula aa la ahal
fonaitiul#* a a*al#d inatrum#n| ah. uM I*
adMtlp rnt#rpr#t#d on ihal attouni
4'grkhn v (*rigfthy. V Alaaka J7A itytA™*
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Mara r#«ila! nilhout mark. air. la
Inaufflrtanl In «*d#» I*lonvvrt a mort
gaga rMu a *#al#d .nalrumanl. il .annrt
aarp lkal m # a#*l or a*roll or mart ihal
ian 1* olrM .f.cl aa a aaal I* afltiad
lharri** and >1* WKir rarilal Ihal Ihr aan.«
laittolar a*al ak#Il*r au<hm ital appraia
in It* U*I* of 0* ipiadfum#Al. vr «n th#
a*kr.ual#dgM*..i *a maufTmant Carklin
v (ingat.p 0 Alaaka I7Mi|p)n.

Murtgafr aa aaalrtl inairumrnl.
Th# part*# lu a natrtgaga map mak# it a



I oy iudN

wilnl in*iiitm*nt il Hi*« *e U nif iiml
thuabnrgil withiniliiitdI**) Carkbit*
liflgebv 9 Altai* liflilVIHi

Ih* [U»I(I<KI =+ lu “Mil*¢ m M *
mortgage ¢+ a a**lw| instrument is or>* u4
I**nuU iUlFm»u»*»l Ly I1I* (yun U)wn an
<>*p*«Imiii 4 ih# uuiionwHI IUcir
terkhn « Imglif v A uika)tinin

Mistake. *1# «<iiimmlk i*rmtiR|a
iw»rtgag* immak* it a aeeled inatrum#*1

ﬁ@mukm * Ll.oectw 9 Als»k* JH

I hild support p«yn»iiU art jodg
hum* *1 Ih* tune *#<h pirnwnl accrued
Ihu* Ih* applicable KaluU of tinniati mi*
on edion* lo rntnir irrfiuir* in child
support p*lin«nl< u ih*I applicable for
Um|gmenls. ahidi it 10 r*an Y'w«g »
Wi illiams. Sup | i lip No I1*9J)FilsN..
Jilui IM FE 1) 101 iltf7S»

Iflni -t Ailng NMplalat Ihr
fit*ng iil «+ <t»mpleinl lollI* ihe apphrsbl*
statute af lim Mi and ha* Ih* legal

Collateral r«f#r«ar*a. 14 Am Jur
Iimitation of Action* 41 79 91. 117 157

51 CJH, (.imitation uf Artione,
Il M Mi US |11

Soaf*n*tvn of removal of bar of *»alui*
M4 limitations ee e*eenn< [AdW I I
Al MIUW. IM* Al M 7M. 4% Al.M14 V*7

S*al aa effnning running *4Iimi1ali0na
oti negotiable instrument* Al ALH 1)74,
97 ALK *17

Al arka Staiium

s DY 1(1050

off*«i of mmnwfwing *n admn Hamilton
* N**ill* Marin# A kiahmg Hopply | o
hup t I (Ip No 1401 «}tie Nu 2b9f>i V»y

|'"/d 3.1 i19)7i
law uf plat* *hn« ardent brought
fovarna A statutory limitation on iln

Irm* (of lommennng arlione ia M«*tr««Uy
conaiJ*red lo I* « matter ol plotedurv. and
(hua governed by Ib* law ol ill* plaiv
shere Ib* aitnm e« brought Hamilton v
Seattle Mann* A Fiabing Supply Cm .Sup
Cl Op No 141 iFil* No Ir»95% 5b1 [* Id
JII»IWT7 7

Creditor™ effort* In anfoo* money
Judgment obtained In auu of
W athliifUta warn »<f{ Urn* liariad.
h** Hamilton v Sralll* Mann* A 9anhinK
Supply Co, hup I'l Op No 1401 tFilt No
2Alt>. bnl rid JJJII977?)

Quolnl in Hobbma * IUdnm . Sup CI
Q N’:J 1A1J iFil* Nu 8109*. Fid

H»liw|*tli»* appliration of *ialul* nl
limitaliona inactions on jodgm*nl alrvady
barred 6/ AIJf .104

Statute id limitaliona appluabl* lo
interest on Judim*M. 110 ALLH 719

*'«« payment or proem** Il pay *udg
ment *e affecting the running of aU lul# of
bmitationa. 45 Al.Rid 9h?

Sec. 09.10.090. Actions lo be brought In six yean. No pfrnon
may bring an action <11upon a contract or liability, rxprcu or implied,
aicrpting thone mentioned in AS 09 10040 or 09 10 095; 121 for wanto
or (rrapasa upon real property, or (3) for taking. detMining, or uyuring
personal property, including an action for its specific recovery, except
thone mentioned in AS09 10055. unless commenced within six years
tl 105ch 101 SI.LA 1962.am | | ch 01 SLA 1967)

(rose reference* Fur innitsiiun on
».tmn againat aubdi«»d«r in o>r>U*4*d
transactore «#* Ah 14 55u>>0

ft 09 10 050

NOIFH Id

<lu*al (unlrsflural rtenvary,
tfusai (unttactual recovery ia an implied
contrail fur Ib* purpose of applying alal
ul*a uf limitation Kaial* uf Wai*ra *
||>.«i|llry. Sup C| Op Nu Ala «I'd* Nu
1169'. 474 111d nr. 111#74)1

Ital.af from iluraaaad runUart. In
***Kking r*b*t from a dur*a**d rontrarl,
Ib* adiuti u un an iiuplint (onlrad und*r
lha an y*ar atalul* id limitaliona Kalat*
of Walrra * lluadl*y, Sup Ct Op Nu b.Mf
Qil* Nu llbtfi, 474 1*Id rt5 «19/0»

Morigag* nutund*ra*al laguvrrnrd
by tlila a*<lion ‘Ib* parli*a lla mort
gag* may malt* il a aralrtl inatrum*nl if
lI»*y audrsir* and lhua bring il willim Ihe
10 y*ar atalul* If Ih*y do n*d chusar In
«*ail ib*ms*l«*a of Ihal npjmrtuntly ih*
mairuitteni must perfecte I» gu**rn*t| by
ih* law applicable lu ir»alrum*iiu not
under wal and auit Ih*r*f>n inual Iw
bnrught within an y«ara nr th* ardttn i*
barrad and the lien aipiraa by operation of
law Carklin y (ingaby, 9 Alaaka 17H
1191*1

M Uraprvaanlation and aegtigrnce
ar» toft concept*, not contract, and lie
two year atatul* of limitation ‘AS
(fJ 10 070* r*alWTling tort* gottrna
Auatm v Fulton ina Co Sup Cl Op No
49d (Fite No Oil* 444 1*2d 516 tI9t>*t

Wh*ra th* «aa*rKe uf a plaintiffs cum-
plaint in an action fur legal malpractice
was n*gtig*nce, th* period uf limitation
found in AS 09 10070. rather than ihia
iwction, applied Van Hucn Ludgr. Inc v
While. Sup ClI Op Nu 2J16 iFilt No
4447*. *17 f(1d M | tIDMII

When ataluU of limiUUona beglna to
rua IncontractacUona --ThaaUtuleof
bmiutiona begins to run in contract
cauaea of action from Iha time lhe right of
action actrue* This ia usually the lime of
the breach Of the agreement, rather than
lha Ume that actual damagaa are
aujtamed aa e+ consequence of the breech
Mowarth v First Nal’l Bank. Sup Ct Op
No 116* IFile No 1*101*. MO Fid 4*6
11975*. afTd on rehearing. 551 Fid 934
<1976*.

It ia not material that lhe injury from
the breach ta not suffered until afterward
the commencement of the limitation being
coniemporaneou* with the origin of the
cauae of action Mowarth * First Nal’l
Hank. Sup Ct (>p No IIM (File No
HUt* 549 FU 4% 11975%. aftd on
rrhearing. 551 P Id 934 11976*

(t«my up Civil
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If plamiilf tan prut* Ihal drfriMlenl
bank had * luliliatlual duly lu prr«er*e
end prvtei I" hi* proprft>.indudmg « duly
to maintain fire tnauramr. in <un
aid*lation fur aaaignnnrtit <4 light, inly
and inur*«i m all muneya due uf (u
lirtwrne due tu plam liff under a real **lale
contract with another parly, and ihe bank
does nut fulfill Haduly either by acting aa
Ilia ineum of th* property nr by
ennlrading with art in»uram* company,
Ihvn lIha ate’utc of li liuna will not !»er
rt'iuvery. anU lurai h would not mior until
plaintiff's projwity eulfnrd fir«r dalneg**
«ml additionally drfrnJanl bank refuard
tu ioinp*iii*i* plaiuiill Mowarth * 9«
Nat IDank.Sup CI lip Nu IIMiFileNu
lit)Jr. 540 1'11 4ht> il1975i. alfd on
rrheanng. .551 Fid 9.14 il97tii

Statute of llioltatuMia begtna to run
from OBacutioit af demand note.
I'aper payable un d«iuand iadue irnmedi
ately, an an action may be brought al any
time after dale and deli*ery of the note
without any further demand Ihan the suit,
eu that the statute uf limilatiuna begins in
run from its dale North Am Trading A
Tranep Co v Byrne. 4 Alaaka IbflV Iti*

A promissory note, payable on demand,
becomes due immediately and the statute
of limjlalone commences u> run on the
date of its eieculion Backland -
Ferguson. Il Alaska 14b

Unleea note or circumstances show It
was not immediately due. - The rule
that paper payable on demand ia due
immediately may not apply where lhare is
something on the paper, or in the circum-
atancM under which it ia given, to ahow
that it was not the intention that it should
Iwcom* due immediately North Am
Trading A Tranap Co v llyme, 4 Alaaka
2811910*

Action againat bank official by
depositor for conversion. — Action
againat benk official fur conversion of
payroll checks endorsed by plaintiff for
depiwit to hi# bank account and fur paaamg
fucgad check* written on plainlifTa
account waa governed by ait y*ar statute
of limitaliona in lhia section rather than
two-year atatuta of limitation* m AS
09 070 V**i v First Nall Bank. Sup
ft Op No 1619 iFila No G989».669 F2d
12.11119*31

Dtarharglng debrta on mining claim
- Anaction forir*ury to mining claims by
discharge of debna thereon waa an action
far trespass upon real property and nut an




* 0il 100 ftil Aiaska Siait'd 0*1 10 (1SO
admit «*« Oir »aw. *ml (tovatnrd hv pifal Nall Hank. Sup Il Op No 499
Utr oil iraf lilitlladull liltiwdtd ih this  «hlr N, 9/IP. IK P /d 777 sI'MHi

coltin »»liHr Ilir debit. wa* «|imhaloid
nuuvor Um dun il* u»rf tin*autfair uf ihr
ground twfuw, mil [iiuiiilia||)r Ihftnjtfh Ha
ilfliaition ill « niviiiii Knr|( v kaitliatik*
KiiiforalmttCo ,9 AlmL* /til. 95 I' /[dAMM]j
‘9th Cir « f*il ilrriirel mil Alaaka 29Z.305
US IH55%1h cI 14 Hit. Kd 392d9.IHi

Tat rrfunda Ilir lai|*ay«r ia not
littiilrel In fnmrry uf ovrrpavmrtil*
citciidiM|[i T« * LM Il Ilir rumiiMin
law ha* lull, sgnilnf a fitu** of ailiuii

Il a*auiiil«n ia inm rf oYripayinrtila uf
laira U tautr Ilir alaliltory frmrdira do
tiui riplicill) aujirrardr ihr lumnioti law
friurdira. thry air Milrndrd aa a aulililr
mam and lha aarlirf remedy hi a<wum|aoi
i* alill available Itrnre. a claim fur a
refund waa linialy undrr ihia rediutl Ihr
ait rear alalulr ol Innilaliuna apiilnahla
lu miiverv of petaonal prolieily Slalr v
VAakrfield Ki»henr». Inc .Sup ClI Op No
779 «KIIf Nia 1197 1J9h" 495 P/d IMi
«197ii

Korecloaure arllona In thr el-u iur
ofarunindlIniifalalulra fon tluaure arimn
if auhyrci |» Iha Minil|wriud uf limitation*
aa Ihr undrrlvinK dahl hwurkm v Kirel
Nal I Hank. Sup ClI Op Nu 499'KilrNu
ftfIN. 444 PSMT77 ilfMHt

fhr puMmn of Alaska » Cialr uf Civil
I*n<rdurr which drala with limitation uf
adiona dor* mil cunlain any pruviamti
which apeoficallv ralahhahaa a liinilaimn
prnud governing thr lurreloaute uf riihrr
legal ur equitable mortgages Dwurkm v
Kiret Nal | Hank. Sup ClI Op Nu 499
if .Ir No 9/91 444 P /d 777 i|96Mt

In a auil to forrcloaa a inurbane the
an year period of limilaliun it ionlndIimg
and lha ten year period pritammK to
acimna upon acalcd inatrumen'a ia
inapplicable Dwurkm v Kirat Nat | Hank.
Sup ClI Op Nu 499 thlr Nu 9/9i. 444
P 2d 777 il96Mi

The an year rtatute uf hmilaliuna Uhia
ardionl, which govern* ihe underl>in||
obligation. ia drirrnnnalivr uf ihr period
oftime tn whicha(miivure.|uirni lucom-
nwnca an adiun lo forrcltwv a purported
rquitab'e nHirt(jnKr aevuntv Dwurkm v

CollaUral refrrrn \Shal cunali-
lulea a contract in writ wilhm alalulr.
3 ALH/d HO09

Statute uf linnlalmne apphcahlr m
ailion for rncruachmeni. 24 Al1.H/d 903

Slipping nil Itr aa lirrai h uf implied
ronlrai lual duly. W here in umid hu
iiyullra aolfrrrd hr plamllll when 'the
allp|frd ami Irll nil [ir whnh had uiiuluu
laird near Ihr entrance |» a h«lge whrte
ahr had Iweu a paying gurat, plainiill
Conlrndrd thal ahr waa injur'd hy Ira«uli
of rDfomhmla hrraih of lhnr implied
lonlirarlual duly aa ihtikee[M>a lu keep
(heir prrmiara in rraiainahlv **fe inmli
lion fur thnr gue*!* Md«. ihrrrfurr Ihal
Ihr an rear atatult- uf littnlaallotia «hould
cunlrul. it waa held ihal ihr runlrulliiig
etalutr uf Innilaliuna waa Ihe lwo >rar
alalulr governing (oil atliulia, and no! Ihr
aia year alalulr trialing lu adiona on
ivnirad SiUrilon v Matter. Sup ft Op
No Imi iPile Nu 3411 jM9 P /d d <I9tili

Applied in Slalr v Krrlvr King Co
Sup ClI Op Nt» 1144 «Kile Noa 2Mt5.
J0<H> Z6t1?». 569 P 2d 56 1197»u. rmahlird
un rehearing un uihrr ground* 56/ P/d
70/ 11977». Clan v Slack Steel A Supply
Co.Sup Cl Op Nu /U99 if dr No 4104*.
611 P Jd 19! il9HO0i. Municipality ul
Aruborage v Siatrra of Providence in
Wa*h Inc. Sup ClI Op No 234.1 (Kile
Noa 5017. MIIH.5329». 62H I* Zd 221196 1i.
Itolrrla v Hruuka. Sup Cl Op Nu \ii
*Kilr No 56161. 649 P/d 710 (|]9H2i

Quoted in Kind v Kiral Nall Hank.
Sup ClI Op No Z.V/5»KileN, .VH9P.

P /d i19H 2i

Stated in Walker v While. Sup Cl Op
Nu 2196 (Kile No 4574). blh Y 2d 561
tIUMUI

Cited in Oaks v Hujffwirr, Sup <‘1 Op
No 3IH iKile No ftHOi. 409 I'/d 419
119661, Palfy v Ilrpp.Sup (1 Op Nu M3
*Kile No 9421.44H P Zd 310096M I, Ala ika
Airlinea v laickheed Aircraft Corp .43d K
Supp 134 lI> Alaaka 1977.. Slrai*ht v
Hill, Sop Ct Op No 2/561Kile No 46 IIP.
622 P/d 425 U9HII. Northern Power A
Knu'tj Curp v tatrrpillar TracP.r e'e<.
Sup CI t)p No 2/H6iKilrNu 4bttHI, 6/3
P/d 3/4 HOHII. Stale. NSK Krificnal
Aquaculture Aaa'n v Alra Sup Cl Op
No Z4&H'Kile Nu* 5(>65. 5.66. 514/*. 646
P /d /0309H/I

Timely auil lo enforce ftolny aa
mierrui iirK lunitaliuna a”ainai claim
anl'a amended plradinK tu reform 11 ur
vice vrraa. 9/ Al.H/d IbH

What alalulr of limitation* tfuvurna
action tv cunlraitre for drfeciiva ur

< 0U iU Com; oi Civil. I'iiih Uiom « O Id Cifl

smpngjer [irlluriiiMIIt'a uf work hy private
huildiiin riinlraOui. I AlLH.l1d 914

Vahdilv uf (uhtVMilual tinir [|«ari«l,
ahuitel than alalulr ul lunileliuna ful
hniiKinK aduui, li Al HIld 119/

Whrn d.M-a twiiar ul ailiuii accrue, lor
piiiliucea of alalulr uf Illliulalioiia, againat
meciiun i.awd ul*iii enrruaihmeni uf huild
inn ur nlher allmiure tilain land uf an
aillirr. 12 AlLlt Id 1/65

Slaliilra uf liinilaiiun oiirrrniuji
a. luma uf Irrapiian us applicable lu atluiiH
common Inw Irrapana. 15 Al.lt.Id 1Z/H

Appliraliun uf alMlute uf liniitaluiiia hi
dauiM|(a min.il* MKaiual public
accountant* lor n«nli|(eiiir m ptrfurnuime
uf prufaaaiunal arivicea. /li Al.ltld 14 IH

Tuna limilalnina aa tu clamia haM-d on
univaurrd mulorial clauae. /H Al H id SHII

Inaurera failure Iu pay amount uf
«diiiilied liahdily aa precluduiK rrliamr
on alatule of Innilaliuna. 41 Al Hid Mil

What alalulr uf limitalionii cuvera
action for mdrninily. 57 Al.Itld Mil

W hat atahile of lunilaliuna Kuvi-rua
adiun fur inlrrfrreiue with cunlracl ur
olher rconuniic rrlaliuna. 5H Al.ltld 1027

Wha| alalulr u| limilaliun applu» lu
M Iull fur aillpliia ii| pica I c«l*. (rulli «al«- ul
roll,.1*1*1. MI ALt Id 1/05

I hour ul law aa lu applu ahlr alaluli ul
liiiulatiuiiH in contfail a, lluna. /(I Al I( Id
1119

When Mlalute uf liiiululiuna (.r*o,» |M
lull aKiimal adiun lu rtiuvel iimiirv p.ud
hy nualake. 79 Al.ltdd 7b1

l.unilaliun *d ailion a)(.iiiu>l uiaiirri fur
liienih nl iuninu | I» delmd. 96 Al 1(11
1191

Wliai aininie u| litnilaiiunv kuvi
gcllull  eiiimiik’  mil ul  liauvailiiiu
ninauninialed hy ,iw nl cinhi turd /
Al.lttih 677

What aludileul liliillal at(u*ein« phv
aiciana adiun (ur wrongful dmial ul I>m
pilal privdi'ttva, 3 AlI(4ih 1/14

W hrii alalulr uf limilaliun* fo*m*"
run akK«m*i adiun la*r,l ,uuuwiiinn pm

** In puV lliuney whrle Ilirlr  lhmoimli
lion ur drlliiiie drne trpaytiirnl. 14
ALI(41h 1IK5

When Nlulule uf luuituduria in

run aaluiauiH'ul atlum lor urinaiuel,a», 1
un air [a>Huduti. 19 Al Itdh (s

(Ue. Qa.10.0U . Certein ac: ona relatin(g to conatructlo, in aiz

ya«nbjiyr NO ncliiin, whether In contract

oral or written, M-nlcd nr

iinnealuil). in tort or othvrwiHc, to recover duinut'H , 11for n delio-hiy
in the denixn, plunnmif. oupervision or oboorvnlion of conntruclion or
conetruction ofan improvement to real properly; 121 for injury >iprop
erty, real ur personal, urium# out of a deficiency; or ui for injury to the
person or for wrnnj{ful deulh unsing out of such deficiency, may be
brought UKainst a person perfurinintt or furnishing the desiKit,
plunninjj, supervision or observation ofconstruction, or construction of
an improvement mure than six years uflersubsiuntiul Completion ofun

improvement

,b) Notwithstanding the provisions ofla) uftins s :ion, in Hie case
of sn iryury to property or the person or un injury causing wrongful
death, which iijjury occurred during the sixth year after substantial
rumple!ion, un action in tort to recover damage* for the injury may he
brought within twu years lifter the dule on which the injury occurred
In nu event msy sction be brought more than eight years uller ihe
suhstunliul completion of construction of un improvement

ic, Nothing ill this section shall lie construed us extending the perusl
prescribed by the laws of this stale fur the bringing of any action

(dl The limitation prescribed by this section shall nut he usserled hy
way of defense by a person in uctuul possession or control, us owner,
tenant, or otherwise of un improvement at the time u deficiency in an
improvement constitutes the proximate cuuseuf the irytiry or death fur
which it ia proposed to bring un action
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I*e» lii lion w thon. "iW Mii iitH hii iiulivillunl. nir[Hinthim. purl
luoliip. liiimiii'Hii truid, tiiutii«»r|Mintt«*(J urtfaiti/iiliiui, unnoniiliot), nr
joint MiK'k tnflipuny ift | tit lil SI.LA 10t

tnlleteral references Whel *lelufr  imputing 1IMu" hiniletmu* ujmit m livo
uf limilaliun* governs action by conlfadee ~ agamal M iiloifit urvngnirei fur mjeiiy ut
fur dried ivr or improper performance uf drelh aiding mil uf drfvclivy ur iiau I*

work In pnvale building ronlrailor. 1 romlitmn uf iinpriivemeni io im I pn*p»n»
Al Ithi 911 Ul ALKM 1242 )
When alalulr uf [tutOllun* iiegin* lo Slatllianof limitation  atInin* hy pur

too on ncglige-nt ilmign claim *gain»l  cheaeia ur cuiilradvv* n"im | vendor* ur
anliilrrl. HU ALH Id M»7 contractor* involving Jvftrda in lioum™ ui

Valnfil* and runiUUfUtn. *» to claim  ulhar building* caused 1> auil inalatnhly.
*HriCioK dred*. uf ulrluir \l Al Ifoh M6

Src. OglO(KM) Action* lo be brought INthree yeur*. h)N0|*fr
miii nuiy hring un notion nx«iimt « peace ofTicer or coroner ulmn u
liability incurred by the doing ufun net in minlITkinl capncily or I>y the
suninnnin uf mi oll'inul duty, including the nonpayment of money
collected upon hii execution, unleiw brought within three yearn Thin
necllon dues nut apply to un actum fur un encupe

«In No perimn may bring an action upon a atutute for iiemdly or
forfeiture where the action m given lo the puity aggrieved or to that
parly and the nlule unlena brought williin three yeaia, except where
thealntute tniaiaing it prencribcnadifTerenl limitation (4 1.Utirh lilt
SIL.A 11W2I

Sec. 09.10.070. Aeliuna t« be brought in two yrara. No peraon
may bring an action 111for libel, alander, uwuiult, battery, aediiclton,
lalxe iinprnionnienl, or for uny injury to the peraon or rightauf another
not arising on contract and not apecificully provided otherwise, (2) upon
a atutute for a forfeiture or penalty to the atate, ur (31 upon a liability
created by statute, other than a penally or forfeiture; unless com-
menced within two years. (S 107 ch 101 SLA 1962)

NOTES TO DECISION*!

I General Consideration
Il Turin
A Generally
Il Sum Liability
C Misrepresentation and Negligence
1) Libel
Il Eorfeilufe or 1'ennliv to .Slalr
IV Oilier Statutory Liahility
V Prmedurr
A UmeralUy
H Tolling Statute

I.GENERAL CONSIDERATION. bringing of an action afler which ihr
mailer I*put lo rmt Kyrnr v Ogle, Sup
Thr policy of Uit law i* lo allow a rea- ¢t op No 'l iEila No insy». ts* pud

sonable but definitely limited lime for ihr ~ 716119/It
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i'urpo** of *latul« of limitations
Ih* goal ! Oi* statute vf liniilaiiuiia and
thr lolmltilltail ni'l an a pita eeJure I* (<plu
vide adjudication » claim* Dvrnr
* Ogla hup CI lip Nu TU «Eli* No
1SV), 4Hd I'id 71P I1V/11

Th* pof[*j*e uf alalolva of lIflill«fliifia la
to atioMiraga promptfie** in th* pioertu
lion of action* ami thui avmd th# injoalira
winch may (vault (mm ih# pn»**colion of
slkla claim* It*in* v Ogle, Hup CI lip
No TU iEna Nu ©LIMdI 4HA |*id /[~
d9/l). McCracken* Davis, .Sup C| Op
No IIH4 Oita No 2M9). MW I'M 7/1
>lU77i,Johnson v Cily ol Kanhank*. Sup
Cl lip No Ib/2'EilsNo .14441 MilI1*21
DM 11V/Ni

Statute* of liimialioiia aliampl lo pro
Ire l againat Ilia difflc ullia* tauaUi hy Inal
evidence, fKill’d mvinoriaa and
*hMp(w«ring wilnv*aa* McCracken «
liavia, hup ClI Op No CIHV (Eila No
JIM49>. MW 1*id 771 1197/

Ihia section rfflvrli a «(*’* policy
Ihal a plainiiM'a commencement of adiun
ialha affirmative *lep iiecvvaary lu a**ura
Ilh*t hi* mmanlinn uf a daim ia lirnaly
Johnson* Cily of fairl»ank«, Sup Cl Op
Nu UJ7/ IEII* No 34441, MU 1'id INI
IIV/Hi, OalluMou « I'uy of Anthoraga,
Sop Ct Op No 16731Eila No JM i, fitt1
I'id 791 MVT7HI

Thla auction and AH OPM.ftHO
rompifatl - Sr* IUakan*on v
W akafivid SaafnuU, |rvr .Sup f’l Op No
V43 IEilr New 34/A.347ii. 6<X) bid IUH7
11979*

Inauranro ittjuilcr* not rwqulrwci to
edvia* on applicability of alaluUa of
limlUUona. — Inauranf* *dju»c«f«. aa a
m«tur Of law, ar* not r*c”uir*d lo giv*
advica in  regard lo (ha potantial
applicatilily of auiui«« of limitation*
Gruaaih s Naaa.Sop Ct Op No 370<KiU
No 617i, 4il |»id 624(1964)

Applied in lillrgravan v Tanga. Sup
Cl Op No 109 IEilo No 173t, 375 Hid
139 i196*2i. State v Dakar, Sop Ct Op
Nu 227 tEI* No 42Ju. 393 Il2d rt93
«19641 Alaaka Alllinra v  I/xkiirtd
Aircraft Corp .430 E Supp 134 «I> Ala*ka
19771

Quolod in Maicr v City of Krlchikan,
Sup Ct Op No 291 iEila No 4rt9i. 403
I*2d 34 (19t>M. Adktnc v Nabora Alaaka
Drilling. Inc.Sup Cl Op No 2<)5AiEila
No 4410). 609 P id 15119*0). Norman v
Nichiro Gyogyo Kaiaha Ud ,Sup Cl Op
No 2511 ffile No 5254). 645 1'2d 191
U9H2). King v Eiral Nall Dank. Sup CI
Op No 2525 1Ede No. MHO). I*2d
i19d2), Shilfman v Inc.Sup (3 Op
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No itwi el da No» M*[% Dili* i*; [*ill
401 IV rtii

ClUd in llaiiota Th* 1 & * | idlou Im>
In. 4irt E2d 1IH »%h Cu INil
[0.1«H*oii * Saitlinan 4 Stidniaii <]
Eid 5HJ (2d Cir IV/fu lkmlia C.arp *

Adama. Sop | | Op No 2042 Oil* Nu*
1960. IWFfWi. Hlii |' 2d 24 119*on
11 (0 Itlh

A <«rnrrally.

Ihia aerliiin la grnrrally runaidarad
hy Alaak* ruuri* |u hr a "tort*' aiaiuia
Antkiaui i | Ntithihl Ilillrf Torp 1liH |
Higp 9/0 +|) Alaaka U7 li

Il la a “laaitlual” atalul# m lhal il
govaina all clamia for injuiy Pi lln |wf*oi|
linla** «p*cdually pruanird wtlitfwi** iii
a»m# ulhtl alalulr Andtifaon v iaildilld
Millar Corp ..I5rt i Supp 9/0 11) Ala.ha
19/31

A tort action ntual ha ronunm» wd
w lihIntwo y*araa(l*r (hrcau-anlarlion
liaa atcrurd Sil**iion v MaiUi, Sup I'i
Op No inn iKila No 340. IHi il J
i1964i

lha uniform linuiaiiona l«mal
imphtdl* allow* tvary vidim nl Piiimua
ennduct in Alaaka. rvgardlvaaof where hv
fvaidva and fvgaidlraa of whvlliKt Ihr
allvgrtl todioua (nfidud waa hy a gnvarn
rnanlal unit or nut. locnmmaficaan adiun
for damaga* wiihtn two yaara wiihoul
complying with any irthvr lima limit
Jolmann v City of Eaiihanka. Sup Cl Op
No 1672 iEl# No 34441. 5rt I*id Ini
il97di. Drlluaaon v City of Amhoragv,
Sup Ct Op No 1673iEil#No 29961 5«J
P 2d 791 «19/M)

The atalul# of limitntiun aa i0 tort*
doaa notusually hrgin to mn until thr
tort la complaU. Austin v EulUtfi In*
Co,Sup Ct Op No 4hH iEila No 910.
444 P 2d 53b (19ttrt)

Whan tori complclr. Atort ia ordi-
narily not cuinplalr until (hvrr ha* Urn
an invasion uf a Ivgnlly protected mierrcl
of th* plamldl Aoaim v Eulmn In* Co.
Sup Ct Op No 49N iEila No 91]i. 444
P 2d 5:iA il9f»rti

Municipalities prohlhiird from
ncjulriny shorter nutirr peHnd fur turt
claims AS 09651)70, aulhoriiing
ailion* agamal munHipMlilira, impliedly
prohibit* muninpalilir* from miuirmg a
potential plamtifT in auhm<i nuiirr nl lorl
daim*, a* a rnndiliun to bringing an
action, wilhm a penud nhurlrr than thr
period provided hy thr atatute of limi-
lation* Johnson V City of Eaiihanka, Sop
ct Oy No 1672IEilr No 34441,563 P 2d
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In| M, I». In]l..a*.< o Itliooul
Ao-[t.i*gp= >*ip |« «xp N Mmil I'lilr Nu
f'rn, "L it 11 oI'UHi

Action luf unlawful irnprimiimriii

Atltj almo Iha. iltli lulaiil in In* ittfMt
eita. [ iniitl M fIn alltifnay tm ad plain
Itd in I» iiirilni nil criminal iiunplaiuia
eeee|| nul lif ilalrfrmJaula ailli-tul pfu>
oMr iao*e Nnf «n*ratigain»n' purport* In
ull* a eUnit i lull @gain*l .itftmiaul «ull
nil In a tan irai isme-1 ul linnialmn
uDilif tin- eralmii William* i foughlan
1; Alaaka 14/ 744 > 7d*U9thCir 19ft7»

Atlinn In fnliifir liability nf Ililfit
IHfMiri under Workmen e« Cornprnaa
luitlaa Iturnthr fl|>1fM language ul
Ilia Wi>il.ii.tn « Companaalinn law «*in
liability nf llu prfaona. Ilir right anughl
Inla rnintrtlia Imaral nil lull rather Il.aM
mi «unilatl altd 111* arc Ilull la ihrtffuie
Ilir apphrahlr alalulr nf lim.lalluna
liirik » Alitu Air Iranap lin 14
Altfeka IM*. [if# » Supp 6MVill Alaa
19M*

Wrnnicful Inlrrfrram r will* rUhI lu
prrrervrdead body Ilirlr m ailaint
(..# frhrl fnl wtuiiglol I1if (firm * with
Iir rif|lil luprrrarar a <liail lull Mum* «
Ain Imlagr funrtal | liapel. Sup <1 Up
Nu Un ifits Nu  14bi*i, 496 I'M  7ii
Wi

A «lami fur rrlirl lor wrongful inirrfrr
fhtf wilh ihrrlj(ld Inpfrarnradrrl I*«l»
ladonga rirh»ei»#l» in Ihr *oiviring
rpnuar »*1 ke llir nral uf kiliufihr .Itinlriil
lhia auU laniitr right ia mi Ih* aurviving
tpMia ol nral km whether ihe claim ia
inaltlnl aaa i.nin.u* mtaamn nfa pmp
erly ti|(hi or influimn ol emotional harm
Murru % Am tioragr lunrral |'hap* I. Sup
Il lip N.. 77H <l *1# Nu l4t.br. 49b V2s
7011972*

It la generally ihr law in ihl* Cuunlry
ihal Ihr right In puaarM prrarrve and
hurv. or mhrrwifa ih*[m*a ol ailrad laidy
Iwtunga lo ihr aur»ivHig alanuw* and, if
horir aurh. thrn lu ihr nral nf kin in Ihr
tinier of thnr relation to ihrdnedrnl. that
a violation nfihal Hghl «*a Inrt, ami that
IUnnArt fur iiimial cuHrnnp Mirinm rr
aldr fur a willlnl invamin ul Ihr right*
trialing lu dead taahra HIIIIf V
Anthtirajtr funeral I'naprl. Sup I'l Up
Nu T7H ifilr Nu 146&* 49b »'7d 7i»
*19/2*

I'rraonal injurir# resulting from
breach uf warranty in aale uf good*.

In an ailmn in ininrr damage* fur
prrMilial mjunra reaulling fmrn an alleged
iirraihnf warranivin thraalrul g<wd* ihr
iwu year alalulr of hnuiaimua lur
pemortal injury atliona J.#i nut apply

s« % it % hiii/u

linka ¢ Nnrihvin ¢ of V)H*i*irl « » -tup
11 tip Hu 1a< liie No* | "al 1 (flli 151
[ BRI

W htfr an ailmn ia i.mimil* L#* il
within Thr liaimwuik uf Iir I'mlLnin
I oIMinrit It | 1air I* a]pPiital.lt aitilul*
uf lumlalion* i* 115 pfu*tdrtl Ly ihr | .ah
although Ithr damage* aoughl air lur
I*rat.(ial injufirr Swika « Northern* um
inrfiiall u 'lup I I Up Nu (4/'file No*
VHri Litere 4= =M o1hinin=

MI ihr li|*al«l artlloll pr»»ul«d In ihr
Alaaka I»gi«lalure in  mailing Ihr
hnifurm t'uminrrnal lode ‘I 1" [IU ih
114 SI A lin.;", providing in part ihal
all atla and parlr ufada imoruialrnt with
ilur An air liarrhy rvpralrd ihr ynirial
Iwo |»al ataliIV of linnlaliijna Ilhia an
Imiii waa rrpralrd In lha nlrnl thal il
fnirhl itihrrwirr mnlrul fom rri fui
jtryauual injunra rraohmif hum hrraih ul
warrattlv umlrriliaf.alr Smka v N.nth
nil I Uininrlilal 1 o, Sup (I Up Nu I
oflit N-a 1JIM) I Mill 491 1'id [IHi
«IW/U

Atlmn agalail hank uffirlal liy
«Ir[M»ailnr fur runvrraiun Adiun
a*aiii<i hank wullmal fur funvrrru.n uf
pairull <lircka rmloranl liy plainliil fur
drliu«il In hia hank aifuunl and luf paMinn
(ofj(rd «I»t*ka wriiirn un plaiiihlT'a
affuutil a»i #»ifllri| h> aia vraf alalulr
id hnulaimna mi AS If# ralhrr than
Iwu yraf alalulr nl huulalluna ill lhia ar«
Imn Vrai * tirtl Nal I Malik, Hup (I Up
Nu ;ti/'J if at* Nu ViOt#!, 0A9 |»2d 12 M
*Mirt li

Slipping un lit at hrrai h uf im[>lInl
iunlrai tual duly. Sr« aattit lalchlinr
in unit iu AS \N liursd

H. Htrirl lialnhly

IThrrrlanuulhrralalulraprcinrally
limiting thr |»rtiiHf fur hrinAmK nlru’l
hahlllly ilal(nr Atidriauu v fwiMhilil
e Llurp I' hupp 97in|> Alaaka
1'Jili

Tormjuirrtinrl halulily rlalma Ui l*r
hrnujfht wilhin Iwo yrara la a rriiaon-
alilr mIrrprrialion ulihr puhlu |adii v uf
Alaaka Andrfaun * faiiihild liillrr
luip . I'H f Supp 97lii|]) Alaska 1'J/h

Allhuujih Thr Krnraia uf alnd halnhlV
lira iii waffanly ihrory Il ir nuw eliar lhal
hrraih of warranty ilarlf waa unpitiallv
«un*idrrrd t a”mur  nf  fraud or
luiarrprrarntaliofi. auumliiik in lurt
Andrrattri v faifthild Iilirr I'orp . dV(l f*
Supp 97*it|]l Alaaka 197IM

f.vrn in iia prrrrnl form, aim | huluhty
I* trmrr nrarl> akin lo lurlinua nfAh~rnir
ihjii In coniradual wairanly. Iw-iauar no
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f 14110 (/1 I'mn *lii

i.miiat| iarwpniail and lai auar aim i ha
luluy may uni la Jimlanui-«I Amlifai.ri *
faifihiltl [1.1it] 1tU}i (An f Supp u/n
ill Alaaka IVf-M

Hul IurIin hrniialluM alluwnl Ifmat
In privily wilh ilrfrndanl Ihnr air
talid fraw.lir Il alluaii.yr a hiji|(r] hmi
lalian pm .-| ur.dtr AS ft oft J1J Juu« AS
4 M2 f2M lu plainlilla  whu ha«r
mnlraritd with ihr drirOtftni. ur ahn
selharwiar eme)«(( ihr- privily irtjuiirmrni
than lu lh<*ar who hair mil Amlrraun v
fairihdd Mill*s Curp I''H f Supp U/l
«I* Alaaka IM7J*

Aa lo rraanna fur allowing luiifrr
limilaliun prriml lu plainliffa
runlrarilnn with ihr ilrftndanl. nr
An.ltiw.n v famhilil Millar Corp , LiMFf
Supp U/liit) Ala.ka U#7fi

Cauaa ufarimn hrrril on dama*r lu
e #rn«ra(ur ilua In aniflna fallurr waa
h«rrr«i hy Thr Ilwu >rar alalulr < him
lalmua apphiahlr h> “rtoimrnir liar"
lauard tZ a dtinlivr prialuil Ntitlhrrn
L'owar fecuifkK Curp * I alttpillar
Irarlo* Co. Hup il Up Nu UM,

No 4fidHi. hel » 2l 174 11011

C Mlar*prraanlaiiun and Ntgllgtnrt

Mivrrprrarnlallun and nrglifrnrr
air lurt lumrpia, riol ronlrarl, and Ihr
IWU yrar alalulr uf hrmlalion illna arc
hunt rraprcling lurla guvvma Aualm v
fulbmiInt Cu.Sup C| Up No 49" Iflit
No I*111. 444 M*d VW i)1*4>Mi

Nrt(h«(ant iniarrprrariilalmn it a Im|
falling undrr Ihr iwu yrar alalulr nf him
Mlton# faM tr of Walrra a Muadlry. Sup
Cl Up Nu hiHtfila No [M#i. 4/4 17271
*I5111#701

A cauaa of action for niiarrprrarntalm fi
in a huainraa Iranaadion iatomplrir whrn
Ihr injurrtl prrauu haa brrn daprivrd nf hia
pntpcrly or olhrrwiar haa auffrml
(ercumary lum nr haa nnurird liab
« rraull nfa imairprrarntalion Aimliii y
folUm Ina Co, hup ClI Up No 4!liHifilr
No 9111 444 1"7d ftdli HWMi

Wh*rr ihr iwnn- of a plamufTa rum
plaint in an action fur Irgal nialpradur
waa ntghgrmr. thr prnnd of hinilalmn
found in Ihl* arclinn ruihff lhan AS
(C*1U0A) . apphrd Van Mom laxigr Inr

v VVhitr. Sup I'i Up Nu 2J.16 ifilr No
44471. b27 I1*2d H4l ilthnli
Ittgal malprarlica. Tina arcimn ia

ihr proprr alalulrlo Israpphniin attnrnry
malpractice adiona h.ited on nrgligrnct
Urrairr Arra Inc v Houkman, Sup Ct
Up No 2%M9Ifilr No 6SA7i. I*2d
119021

t I'nia iiii to I»hin
Slalul* Ul 1.1 I1t#ai tnalprat
lur .lea mil lagtl. I, mu -mill thrill
mhtauttfa ur n.ir iul>1| <hii.tf I iltk.»i|
ra.Utrier ul all thiittrtia ul lu« mu., .(
adiun ihua if rhaitl *iiMu«ria lua alit-r
nrvt ntgSgtnrr ML#* hr autfrr* mit**
>Parfilial ilamtgy* litk  alalulr  *f
hnulaimna will nul lirgiu lu run uulil ih
rftl tulfria*ailual damapta tifralrf é]qul
Ipi, * 1P*Kman Hyp )1 Up Nu J.\*
ofdrNu V\b\"h N'/V|| 9*71
Nrghgrol lailurr lu priM tirr
rarlh.Juakr ruvrragt W inrr plain
Itir# «l«irn La**'d u|*.n dtlrmlanl « lirgh
griil ftihirr lupin on or i**u« «arlluivakr
tu»rragr ami plamlilf* <laim ha«r.l w|- n
it frmlanl « nrgliKinl u lairprrMMitain.u*
thd tmt rijarn unld un taillupiakr h.wt
caturird in Manh 1J*4 1hr alalulr ul
hmilalmn thd m> nonnumy lu run uitiil
Ihal limr and plainiiH’a ailion intlilulnl
tu fthruary ul I'Ttfi «aa hroughi wtih.n
«fir Iwu yrar atalulort [riial Autliil y
fullunina Cu Sup l'i Up No 4'in.filv
Nu vih 144 1*7d rrmiHmni
W firrt ptainlill * mirfral in lamg
protarlrd agamat rarilujilkkr luaa ihrfr
waa fio mvNiion ur iii'rMig*>n>ri ujam ur
so.pairmrnl nf aurfi intrrrtl until itnfr
had IvriM a ! liy rarlh.prakr la.oo-r
until that rtrnl untim | *uih protrrtmn
ruuld avail llir plamIdl tiullnng Mi* irilrr
whnli ia Irgallt prnlrilnj aaa Il
ng aurfi prutrcturn whrn it wac
sdad, al tho liinr of ihr luaa and mil
Itffora lhua, Ilt*n ID'lal M all injury uf
harm Iu plamldl aa a runarijurmr ul
ilrfrndanl a nrghgimr inw in aaa haaia
for rrcuvrry of damag** twloir Ihr lud
Itrcomra admt ablr and In*furr Ihr |[N>fiial
uf himutiun innimrniri lu inn Auallli »
fullunina ('n.Sop 1 Up Nu t'm.f.Ir
No 91U. 444 1'2d i.lb «190*11

1. Tilrtl.

W hrn p-*nud nf Innilatiuna Iwgina tu
run. Nornmlly Ilir pcrmd uf hrniitiiinna
lor Mad Itrgiria in run whrn lhr Mad ia
“pulihahrd “ Chin % Slrrn Sup It Up
Nu I14IMIifilr Noa 271*1. 2711« 5bl I*2d
121(1 11971

'T'uhllr atinn” import# cnmrnunu a
lion toe third party Chin * Sinn. Sup
I'l Up No I4IH* .file N.a. 2710. 271U.
Ol P2d 1216 il977.

Mu! court* have differed on nai tly
whrn Il oct’ura. Cfiiri v Strin, Sup t’l
Up Nil 14IMI «file Noa 2710. 27111, .dll
I*2d 1216 «1977i

W hen pulillration occurred W here
defrndanl wrote a Irller In plaiMilfa
employer, accuaing plaintiff of conduit



i mi hiii«n A\ a
ehi Il «*. Liglilk lali’llm ml «jii e
IMJL il * o »rrl Irlr] ket

el mu eeeel" o [fllrl In d»*nd*lil Il
which lit (.».Mi«inl|rtl ihll It# had

Uorim I I <1l inihtuelM 'V e Hi*
«Hrfnl L1%1 laiailni thi illx dill il*
#1liliii*i «lull llia réply Thist » Htllli,
hup Il Op Nu HISI ihI* Nu* 2710.

y/11 5*1 Fid 1/1h 110771

IM ronn m hitoh fknai.tv to
mtatk

I>#m i/i uf IhI* lion deals with
civil |*m liki Siaic v American Can
«0.Hop I I I*p N* 41 <lll« Nu 7fti. HI'/
I* 2d | V«id

Action lu (Mfffllcontraband. -Sim*
e Ufniurt *4liuii I* independent uf injf
other (limiM | prweeding* Ihia can only
Ham (s SCliun 11101 b* hluUghl Within
iwo «*i* of ih* wuuii I'mlad Slat#* v
Khiva IliiiuuhJd Two Hundred Thirty Mia
[I*llar« nil K Hupp 495 iD Ala* IM il

VMpx#i» HMitn e+« eeiird in a gambling
luf uO wplrnilwi 11, 1955 and lh« Illw]|
in ram filed on IlIm nilar If. I™%. Ihr
lilwl «*e+ ¢eeuni hi this action Dulled
SI*I*» i lhire th.ioaand Two Hoiidltd
Ihirlj Si* IMi*i» [IH7 | Supp 495 i0
Ala* 19i6"

IV.irllO.H STATUTORY
LIAIHLITY

Ta* refunda Tlir laipayrr |I* nul
lupitrd lu muvrry of overpayment*
inudma lu AS 4J Ib Oil) Die culiiinon
law has long recogmiad a cause of action
in aaaumpait Ui recover overpayment* of
lai*a because Ilir statutory r«mc<li*a do
not «ipinilly aupvisode the common law
rritirdi*a. they arr intended a* a supple
nianl, and ihr railirr rrrnady in a*«umpail
i* *Lill available Iltruw. a claim fur a
refund weelimelv under AS(£4 10050, the
ci« yrar *laluir uf limitation* applicable
lu rrtuvrry uf pcrt-mul pruperty Stale v
W akefield Kuhrilea, Inc .Sup Cl.Op No
779 if ila Noa 1.197, 1396). 495 F 2d 166
*1972*

Borough's levy of past years* Uxes.

Sit veer aiatule of limitations provide*
for in AS H9 IIl 120, rather than Iwu year
linutaiiun provided for in AS
09 W 07lkai3" e»s# applicabla lo hue*
ouch's efforl* lo Irvy paat yrara' latra.
Alasrom, Inc v Nucth Slut** Borough.
Sup CT Op No 2622 iKila Nua 6037.
6090* rid »19HJ»

Hecovery of back pay for Hlacrim-
(nation undrr lhe fcqusl Fay fur
Wunten Act li limited to ihal rained
within Ilwu year* prior lo cummancrinent

SiNi'M & g iri Hiiil/ii

ol Ihi *tni Ilfuwn * Wao*l Itnp M »»p
Nu IbM Itd* No* 25M 2565», 575 I*id
71*1t|9/1iM i»*aM iedunother grouitd* 59/
1"id 125« «1'11If

vV fihm kduiu:
A l«rn*rally

Aniandmrnl related hack hi dale of
original com plaint Situ* ih* amend
ntrnl adding parlira plamldl relalrd hack
In thr Hal* of Ihr original complaint. Ihr
Iwo yrar loti aiaiui* of limilaliona w*» no
har to pioarcuUon uf thr ilaiin for rrlirf
llurna v Anchorage toneral Chapel, Sup
Cl Op No 77Hifil* Nu M65i,495 I'id
7011972*

Wharaan amandlnanl lua (umplaml did
nul alata a naw claim fur relief hut related
tuck tu Ih* data of Iha original complaint,
Il waa not barred by lha atatuta of limi
Ulum* Jaktwki v Holland hup Ct tip

IdIfi ihll* No* 1724. 1795i. bid I*id

19741
did rroaa claim Cnw* claim
erthan Iwoyrau alter Ihrrausr uf
m . afuer hoi I#a* than Ilwo vrar* aflrr

the >4 »'laj anawar waa filed relatrtl hark
ol a>l <ith* ->M)in*I aitawer * » fdrd and
w'-* noi harrrd hy lint section Kalate uf
“ huiitpaun v. MrnrtU* *I*(t(. Inr ,Sup Ct
Op Nu *JbiiKllr Nu 1072:. 514 1*2d 1269
«lU7J*

Addition of de'andanl after eipira-
liun of atatuta o. limilaliona. Trial
nuirt did nul abuar iiathscreliuii in rinding
lhal Alaaka cast law u nul inaiidala ihr
addition of a party » ndant altar the
eipiratiunof (hr app* ‘talule of limi-

tations McCracker yop C'l Op.
No 1369 IKilt Nu 1771
119771

Claim noi barred. ~«i

day for the running of litY, uaiuiu uf Imn
tationa fall on a Saturday, whan the court
waa clused, and the following Monday waa
a legal holiday, the claim which waa filed
tin Ilia neil Tuesday waa nul harrtd hy the
statute of limitation Davie v Sturm.
Kugerk Co.Sup Ct Op Nu 1356 <Kile
No 3140,557 I'id it33 0 976i

KqgulUble estoppel. - The doctrine of
equitable estoppel aa a prohibition against
uiguat reliance upon a atatuta of him-
tationa iaa aalutary one and lhrr«f»ra th*
euprrm* court *dupu Ih* rule for Alaska
Oruwrlh v Nr** Sup Ct Op No J7tOKil*
No til71 421 r2d 624 11966*.

Doth federal and alata authorities have
ritahllalird that the dextrine of rquilable
#»tuppel ia available a* a bar lo
inequitable reliance upon *talutra uf him-
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% 017 ID 070 (Tun ur cun
iMliima liluaa-lli v Nri* Slip Il lip Nu
171K.I* Nu I»|71 421 1*24 624 «HHdii

Kalabllahmg equllabla a*iup|*rl
lu aalahhah an npntabla rat<>p[*rl il ia
generally nairaaarv lha! Ib* p*Hv asking
tuaaurrt Il aim* thal ibuulhar pally mad#
wuna nnairpirarnlaliuil or f*ls*
atatainanl or acted fraudulanlly. and Ihal
ha raaaunaldy rrit#d on auch ail* nr rep
rrsrntaiiuna nfihrulhrr parly, and due In
mhli reliance did nut inaliluia auil timely
Croarlhv Nea*. Sup <T Op No 3/tliKil*
No 6171. 421 F id 624 11IMIi

Hier* laauthorityto lha rlrl 1 1hal ripil
labia valuppvl rvipiifr# mute than marlmo
ur allance h» a iwrauii who haa mi uhlr
gallon lu alw*k nr ail Yel lherr can he
orcumalanrea whara inedion ur ailenra
eurnbtnad with adanr rcprr*«nla(ioiia can
give n*s> In an w|>prnpriaia aiiuation
calling for ilia applimtion of the **tnplirl
ihictrinr Orowrlh v . N*m, Sup Ct Op No
179 iKila Nu hl7«, 421 F id 624 11I9MD

A (Mirlv who fraudulrnlly cumaala fruni
a piainlifTlliraiiaim rr ofarauarnfailmn
may Iw r«lopjwd In plead lha alalulr nf
Innilaliuna if Ilia plmntiir* delay in
bringing auil wa* <ni moimed hy rrlianc*
un thr falae nr fraudulenl rrprratuilaluma
Chiai v Stern, Sup ClI Op No l4<mhKil*
Nua 2710, 27111. Mil Fid 121«i|977t

W here plainlifT* weir never lulled inl« a
falae arnae ofrerunty by any eiwcifir cun
ductun thr pari uf thr drfrridanl implying
Ihal Ihe ataluleufhmilalion* would nul t*e
raised, (hrrr i* no rvulenliary haaie for
invocaliun uf thr doctrine uf r«JuiMht*
estoppel Oarfield v Clark. Sup C1' p
No 1476 iKile No 2667», 667 Fifr* 77
«977*

Dcfrndanlaealopfred tourgeawclli t.
— Kr|>eatrd pronmwa tu pay lhe laaee in
cunaidrraliou uf furlwarancr hy lhe cily
from taking legal atep* tocullrcl them m
reliance upun which (he city forbore (o
take legal action estopped Ihe defendant*
from urging the alalute of limdatiuna
Demmert v City uf Klawock. 14 Alaska
20, 199 K 2d 32 tUlh Cir 1952i

Defendant noi eatopped lo plead
alalute. —S”eChiai v Stern.Sup Cl Op
No 1400 iKile Noa 2710. 27111 561 F id
1216 (19771

W aiver uf atatuta. — An escrow
agraemriil aa tu payment uf lair* consti-
tuted a waiver of Ihr Hlutule uflimitaliona
Demmert v (Tty of Klawixk, 14 Alaska
20. 199 Kid 32 i9tli Cir 1962i

Thr running nf lha limitation prrnal is
«n affirmative drfemw which if not pled
waa waived Municipality of Anchorage v
Sister* of Frovidcnce in Wash , Inr, Sup
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<i Op No 214 lililu Nua Mil7 failu.
51291 L.in Fid 22ilpnh

Application of forngn period of limi
lallona W t.#n. the furrigu lutuiaiooi
ipialdoa nr conditions ihr nghl of ailtun.
Alaska will apply thr fuingn |wrnal >d
limitations evrn iluoigli lungn ih*n
Alaska aown (wrnal uf liimlatmns Maim#
Cimslr & Design Cu v Vraarl Tim. Sup
Cl Op Nu 446 itdr No Mill, 414 Fid
)IH3IHHI7I

Il. Tolling Statute

(.Tinunrntrrnrnl of the arlinn
Interrupts Ihr running uf ihr statute.
Silvrrlun v Marlrr, Sup I’l Op No 16b

IKile Nu 341», 369 F id 1(1964"

AmiCiv. It. 3controls Willi i#»|* <t
lutha manner ufcuininenctng mcivil ail ion
a* Il may bear upun [Ilir lunr for
fommrncmg lha adiun under a statute of
Innilaltniis. thnr isno reason why (Tv It
.1 should not Il controlling Silvnrtnn v
Marlrr Sup ClI Op Nu 166 iKil* No
340.369 F id | OMudi

Definition nf"“rnmmrncrtl” in (Tv I(
3. InCiv It 3. wliuh atsir* lhal ‘am il
Bdmn isni‘iim I hy Tiling a luiiipU uii
with the Cliurl.” Is lo la> found ihr dell
nition nfihe (rrcn "commenced ' *m uat-d in
sialuleauflmulalinns f‘hinv Stern,.Sup
IT Op Nu 14111 iKile No* 2719.2711".
561 F id 1216 i1977i

Filing of IThe complain! Inlle Ihr alal-
ule uf limitation* Sdverton v Marlrr
Sup CI Op No 166 iKile Nu 340,369
F 2d 3 (19u4»

Thrlwu year atalul* did nul lunstitule a
defense lo plaintiffs claim, Iwcause the
running of Ihr statutory period was
interrupted hy thr Tiling of for complaint
Iwfi.ra the expiration uftwo years from the
date of her injury Hilvrrlon v Marlrr,
Sup C| Op No 166 iKile No 340. 369
F 2d 3 119641

And not the further act of issuing
summons. - S*e Sdverton v Marlrr,
Sup ClI Op Nu 166 iKila No 341* 169
F 2d 3119641

Civil N. 27 petition In perprtuate tes-
timony Is not a complaint fur ihr
purposes nf Kulr 3 and thr Rlalutrs nfhim
Ulmna Chin v Stern. Sup f'Il Dp No
14001Kile Nu* 2710.271 11.561 1*2d 1216
*1977»

Hiatutee of limitation aided by sub-
stituted service. Statutes nf hmi-
tationa attempt tu prntril ugainsl the
diffnultira Caused hy luat rvidi-ncr, faded
memories and duutpivanng witiifs*rr If.
the attainment uf thusr end*. aulMianlial
aid is pruvidvd hy alalute* establishing




A' A*KA

utf»l evMiir IK tin* mean |

alrot 4 wivnr la made
dhillis *M alwlii defendant* >
[iUl]i»Vii>| [iiMr nl liliir, AU>la .laltilra
|ila<r all alkM-nl dririitlaol in a motor irlil
i (RH* ufl all npial plalie With llnrar
pfrarlil withm the *UlIr lima wh*rt»uh
elililtrd K dlir la a.ailahlr [lir vauil

alalulr nl  limilaliona ilhiuld a|ply
oniollnt IKinr v Oglr Sup ti lip Nu
7/; i.irN.. itvr* inn I*2d m ilm Ih

A lulling provision will nul operate
tu auajxmi a alalulr uf limilaliona
whrn auhalitutrd arrvirr la avallalilr
in an auiu accident »»** IKinr v Hglr.
Sup Cl Op Nu 722 Oil* No WVii. 4*H
1*2d /in .iu /1"

Tu appK Ilir i.lima alalulr iAS
(19 111 1.10 lu a situation where Ilir defrn
daiil la al all liinrt an.mat.la In ia>r«lir ia
repugnant in ihr general puri».*r* nf atal
iltrauflimitation* IKtnev Oglr Sup 11
i»p Ne <22°M r Nu 1fiw amm ["/d rix
+{92h

In »*e#* among In.rn motor vehicle m o
dent* in which thedrfrndanl aulwevpirlillv
leave* ihr alalr AS 11905 «w* operate* in
nuyuiulniii atill AS tej0.5040 in auihu
fHr irl % r upon an ni>*eiii drirndani hv
*rr*ing the Coitiiniwumer nl revenue l'ur
ailalil lu Thr«r provision*. ihr lulllflila
an.no nl revenue ia. a* a inailrr >f la*.
aplaiiht*l aa drirndani a statutory an.nl
an ihal arroir upun him ia id Ihr aamr
rfTrvl and validilv aa personal servor
upun Ihr defendant Ifyrne v Oglr. Sup
I'l Op Nu 72*2if lie No 135y». 4n* |* 2d
71» #1071 «

Tolling of alalulr by concealment ur
nundiarloaurr of negligence. A Cun
rralmrnl or ncmdiatloaurr nf nrgligemr
lolls Tha alalulr until ihr injured pariv hat
actual nutuv <4 ihr negligence or. in Ihr
rarrciar uf t dmary (&II’. ah»uld havr
known uf Il.e nrgligrncr Share* *
Arthrr. Sup I Op Nu 2009 rKilr No
613Si.ti.5H I*2d 13.11 «!9rtJi

mci m was tolled during plain-
U ffa rainm liy. I e .unill hr waa IS yrara
uf age Tu_rnbull v llonkowaki, 274 K
supp 7311il) Alaa 1967*. afTd. 419 K 2d
IU4iM ih(‘ir 19091

<*ullal.*ral rrferenrra. 51 Am Jur
2d. liliilliriliHi U Ailion*. Il 1U2 [i*»

fki C JS . lL.nu.tali.m uf Adiuna. Il /4.
174 17r.

K»li.plirl agaiinl drirnar o| limilaliun*
en ion action*. 77 ALLH IH44

SSTANL 1% > I (M nazn

ruii.pulaln.n ul Hr Innilaliuna [«rri-*1
pmtidnl In thia -rili".u eulua>.|urul I*. Thr
irnuiial <! th diaah-liiv ul NIItOfIIlV ‘a I.,
la* made hv »e«ludmg Ilu hf*t dav and
[Muludilijf Ilir la*l loHihulla lwnli.iadi
2/4'1 Supp [/ *1+1) Alaa I'M.?* ail'd 41*3
< "] HM IIb I'il lim it

Section la nul lulled by Imprison
manl unlraa j.Uiniiff iruprtanned uu
daU uflaal lurt ASiri [u m»d.a.n.i
Iull Thr l«o yea! liimiali.ni [iluUiliil hv
Ihia artllull where ihr fevurd ill ihr taar
d ai nul ahuw ihal unihe lalrH dale ul ihe
lulllowa 1I11* plamnlf waa ititpliaoiird
W illiamav M.N.*1» lh Ala.k* MO 2D
K2d |[50191M ‘ir IttM.i He#also William*
« Strand, lit Alaaka 512, 2.19 K 2d 151
iMthCir 19.5fn

Tolling wuf alalulr uf limilalluna
during dlaabllily uf parolee -Vr
lluah v. Knd Sup €% Op Nu BM 'l ilr
Nu IM i 5th I'2d 1215 «I'rJ I.

Time apenl un parulr rvni In lull arc
lion aflrr December 14, 197.1 Aller
Drtnnlirr 11, 1'>71 the dale uf ihr otiiruori
*n Huata * Keid. Sup ClI Op Ni. W /.I'file
Nu IH41» Mn I*2d 1215 +197.1* holding
h.rn.rr AS 11 1i.MDO Inow AS 31 lo.1]o]
and AS .11 15 I'm uiwuriaiiiulionrl in
depriving paiolrra »l ihr nghi lu initiate
civil euila. limr apenl un paiulr aliall noi
lull ¢n> alalulr uf limilaliun*, pcuvnted
however. lhal any t*-taori un parole aa ul
Ihal dalr ahall. in any ewnt hae nnr
araf fmiii ihal dale within which lu (.ring
an adiun Slalr v McCracken, Sup <1
Op Nu 97ftifile Nu 171411520 I*2d IH7
+1973%

lul arcllun waa lolled liy limr aprnl
unparulrpriortulhalHair. SewSlalr
v McCracken, Sup 1 Op Nu 97H ifilr
No 17(411,52111%2d 7117 i IV73»

Tlir auprrinr court‘a finding in lluati v
Knd. Sup CI Op No U71lifilr No IH4Ir.
510 1*2d 1215 il17.Tr, lhal former AS
11 051)7(1 |no*. AS 3.13(1;!l<>! and AS
31 15 11X werr unrumltluliohal in
deputing Ihr parolrr ol sdra* t« Ihr
cuurt* may nul pr»|vrlv la* runnden-d
rviroaclivr Slalr* McCracken, Sup CI
Op Nu 97rlifilr No I7HM, 521) 1*2d 7h7
f197J*

limilaliun IIf ailion* a* In alandrr of
tillr l.awd on crrunhng n iiiaKu il
pur|Kiitmg to alle*i e. IWAILK2d nidi

When alalulr id limilaliona Inrgm« lo
run ngainei action lur lalar irupnaunmecnl
or lal*r arreal, 49 Al.NgJ V22

4 0" [IITIHT1 Cy nE L vl

Apphialn.li ul alalulr of hiinlaln.n* lu
damage acli.rlia againal pul.l*.
NMwul.lanlar.» iM gligtn.r Il. |a If..Ili.mlor
..( piwfraanu.al mi*ic*n 21 Al 1l 1d 141"

W lal «kiM«lilul*a pul.licalHHi nf Id»|
sni.nhr n. alail running *fl«n.al <d Imn
laio.n* 42 Al Il Id HU7
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February 21, 1989

Representative Peter Goll

Co-Chairman, House Judiciary Committee
House of Representatives

P.0. Box V

Juneau, AK 99811

Dear Representative Goll:
Subject: House Bill No. 166, Tort Reform

I am writing to urge your favorable consideration of HB 166,
the omnibus tort reform bill.

This bill will bring essential judicial reform to many public
and private business sectors. In tho case of my own business,
reestablishing Statutes of Repose and Limitation, as provided
in Sections 09.10.052 and 09.10.070 of the bill, is especially

vital.

A copy of a "rationale"™ paper put out by the American Consult—
ing Engineers Council 1is attached. This paper lists five
important reasons for a strong statute of repose. These arc
all patently fair reasons which we believe should transcend

any argument that a statute of repose 1is a special interest

issue.

The stated purpose of HB 166 is, ". . . to create a more
equitable distribution of the cost and risk of injury and
increase the availability and affordability of insurance.”

For companies such as CH2M HILL, which has been established in
Alaska for over 20 years, the fulfillment of that purpose by
passing statutes of repose and limitation is essential to the

future stability of our business.

Thank you in advance for your positive support c

Alaska Regional Manager

bja:079:34

CHIMMLI. IHC ~ Anchofojo Office Duna'i ~ Norm 1SS0Oonah Street 8fP faxy
Anchoroja A/aaa 99603



American Consulting Engineers Councll

1015 Filtrrnfh Street. N W Washington, D C 20005 202-347.7474

December. 1987
Rationale for

STATUTES OF REPOSE

For actions arising out of improvements to real property* a special statute exists in
many states to limit the ame a claim can be brought for design deficiencies. These
special statutes are commonly called ‘statutes of repose * They differ from statutes of
limitations in that the time period in which to bring an action usually begins to run from
the date of substantial completion of the project. Under a statute of limitations, the
time period begins on the date of injury or discovery thereof.

There are several important reasons to support a strong statute of repose:

1 Unlike most products, the useful life of an improvement to real
property can last for decades and even centuries. Evidence relative
to any claim brought years after completion might be lost or
destroyed, and witnesses may no longer be available. In addition, it
is terribly expensive and virtually impossible to maintain records
involving all past projects.

2. Data on claims filed for design deficiencies demonstrate
conclusively that the vast majority of design cases arise within the
first five years after completion of a project.

3. Once the owner accepts the project, all maintenance and
subsequent improvements are beyond the control of other parties,
including the designers of the project. Improper maintenance and
repairs (or inattention to necessary maintenance and upgrading) can
lead to numerous claims, and it is not fair to bring the design
professional into the suit.

4, Without a statute of repose, design professionals may be unfairly
exposed to evolving standards and technology being applied to a
dated project. Often, it is very difficult for a defendant to prove
what the *state-of-the-art* standards were at the time the project
was desighed. As a result, a defendant’'s design might be judged
against current standards.

5. The expense of living with liability exposure for an infinite period
of time is an unfair burden both for design professionals and their
clients. The cost of insurance to cover all past work, no matter
how long ago it was designed, agains: the threat of litigation is an
expense carried by design professional and client alike.

It should be understood that even if the time period to make a claim against a design
professional has expired under a statute of repose, an injured plaintiff still has recourse
to seek and obtain compensation. A statute of repose for design deficiencies merely
helps the plaintiff to focus the action on the pirty or parties who may be truly at fault.

"Setvng the Busness and Professional bterests of Amerran Consulting Engreers Worldwide’
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February 16, 1990

The HonoiuDlo Peter Goll
House of Representatives
P.0. Box V
Juneau, Alaska 99811

Re: Collateral Source Rule
Dear Representative Goll:

Thank you for the opportunity to comment
concerning the collateral source rule. Before addressing
tho specific provisions of section 10 of CSHB166, I would
like to offer general observations about the collateral
source rule 1in Alaska.

For well over 100 years, the common law rule was
that a wrongdoer should pay all the damages he caused.
Accordingly, the law did not allow the wrongdoer to benefit
from amounts the victim received from collsteral sources.
That rule has already been changed in Alaska. As part of
the 1986 tort reform package, the legislature enacted AS
09.17.070. In a nutshell that statute provides that after
a trial results in an award to the injured victim, the
defendant may ask for a hearing and present evidence as to
the collateral benefits received by tho victim. The victim
may introduce evidence as to the premiums ho paid for the
collateral benefits, as well as the attorneys®™ fees he
incurred in obtaining the award for his injuries. If tho
collateral benefits exceed these amounts, the judge 1is
required to reduce the injury award by the amount of excess
collateral benefits.

That statute adequately covers tho collateral
benefit question. It wsb enacted as part of the compromise
legislation agreed to by the tcrt reform group. Vet as
soon as the compromise legislation was passed, they
initiated new efforts to make further 1inroads on victims*
rights under the guise of changing the collateral source
rule. 1 am confident the people lobbying you have no
underlying facts to show the current statute does not work.



The Honorable Peter Goll
February 16, 1990
Page 2

It 1b curious that you were visited by doctors
about this proposal, In medical malpractice cases
collateral benefits are not controlled by AS 09,17.070 but
by AS 09.55.548. Tho doctors probably do not know or
understand this, Sometimes they are so eager to do away
with the civil justice aystem that they become more pawns
of the insurance industry ™ "reform”>group.

1 assume the "reformers™ claim that victims are
receiving windfalls or double recovery. This is simply not
the case. Virtually every health, automobile or liability
insurance policy contains a subrogation clause. Those
provisions provide that if monies are paid to the insured,
who later racovers from a third party those same damages,

the insurance company must be reimbursed. Such provisions
are almost univorsal and prevent double recovery. As a
person representing victims for the past 15 years, | assure

you they are not receiving double recovery.

This is no "free lunch™ on this issue, As you
know, the costB of health insuranco and workers

compensation insurance are already too high. If the
innocent insurer 1is denied its subrogation rights, it will
have a worse lobb experience. This will be reflected in

higher rates, whether we are talking about health
insurance, collision insurance, or workers compensation
insurance, instead of the wrongdoer®s liability insurer
paying the victim"s loss, the loss will be improperly
shifted to some other entity. There will not, however, be
any net saving to consumers.

By the same token, changing the collateral source
rule would have virtually no impact on liability insurance
rates. In a 1986 filing with the Florida Insurance
Commissioner, Aetna Insurance Company projected that
changing the collateral source rule would lower liability
insurance rate by only .4% (.004)! That amounted to $2.00
on a $500.00 premium. Even the most rabid "reformers"
would have to admit this io an insignificant amount. Since
AS 09.17.070 already changed the common low rule, however,
any premium reduction from this proposed additional change
would bo nonexistent.



The Honorable Peter Goll
February 16, 1990
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As noted above, existing AS 09.17.070 mandates
that the trial judge shall reduce an award by the amount of
the excess collateral benefits. Given the existence of
that remedy, it is difficult to see why further legislation
is even being requested. It 1s certainly not required. I
will, however, point out problems with the specific
language of the proposal.

First, the collateral sources listed Iin
section (a) are generally subrogated to the victim®s rights
and therefore have the right to the return of their money.
For example, employers and their workers compensation
insurers have a statutory lien and the right to recover
their payments in the event the victim is successful in a
lawsuit Bgainst a third party. See AS_23.30.015(Ca) & (1).
This proposed statute 1is inconsistent with that existing
workers compensation statute. It is also inconsistent with
federal statutes giving the Un.ced States government the
right to subrogated reimbursement of its payments to
injured workers. See 5 U.S.C.8 8131. I cannot see how the
state can successfully override a controlling federal

statute.

As noted above, virtually all insurance policies
have subrogation clauses. The prospect of declaring all
those subrogation clauses void should give pause to

legislators faced with this proposal. As written, however,
this proposal is even more suspect. It does not void all
such clauses, but arbitrarily takes away the right to
subrogation if a defendant in a civil action elects to

pursue the procedure outlined in the proposed statute.

Thus 1if Friendly Health Insurance pays two identical claims
to two victims, it would have subrogation rights in respect
to both payments. If one of the wrongdoers elected to
follow the procedure in the proposed statute, the election
would deprive the insurer of its subrogation rights with
respect to that claim. From a constitutional point of
view, it is difficult to see what rational basis the
legislature might have to justify giving thiB power to
wrongdoers.

Sinceexisting AS 09.17.070 already remedies any
problem in thecollateral source arena, 1 suspect the main
reason the "reformers™ are pushing the new bill 1is to
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change the procedural aspects. Thoy want oil this
information dumped 1in the lapa of jurors. The obvious
reason is [l hope to projudice juorora against the victim.
The wrongdoers obviously want to put into evidence
collateral payments in hopes the jury will, in effect say
"Hey, this guy has already bean paid. What"s he doing
here?"” Their confusion could well rosult in victims being
denied tha damages to which they are entitled. There 1is
simply no reason to inject such collateral 1issues into the
trial. The trial should focus on the liability of the
wrongdoer and the totol damages sustained by tho victim.
Any necessary adjustments are already adequately covered by
AS 09.17.070, That statute is carefully drawn, regni ros
that an award be reduced by excess collateral benefits, and
sets out a precise formula by which that determination 1is
to be made. That statute handles the matter In a fair,

well defined way. It should not be changed.

Thank you again for the opportunity to comment on
this matter. If anything in this lettor is unclear or if
you have additional questions, |1 would be pleasod to
discuss them. If you or members of the Judiciary Committee
have additional questions, the Academy would be pleased to
comment upon them or provide any testimony you desire.

Very truly yours,

ATKINSON, CONWAY & GAGNON

By
W. Michael Mdbdy
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CONSTITUTIONAL CHALLENGES TO
WASHINGTON’S LIMIT ON NONECONOMIC
DAMAGES IN CASES OF PERSONAL
INJURY AND DEATH

In 1986 the Washington legislature passed a tort reform act' to ame-
liorate a perceived crisis in the availability and cost of liability insur-
ance.*” One of the act’s provisions limits the amount of noneconomic
damages recoverable in personal injury and wrongful death actions.’
Cases to which this damages limit applies began coming to trial only
in the past few months. In October 1°>87, one judge applied the limit
to reduce U jury verdict by over one million dollars.4

| Tort Law Revisions Ilurt Rrfonn Actl, ch JOS. 11*6 Wash Lawi 1)54 kndiflol is
amended m KAiicrnl titles of Wash Rtv CODE (1987))

©id 4000

J 1d. 4 0L (codified ai wash Rrv. Codi 4*36 250 (1987); The tecltoo provide! in
relevant pan aa follow*

[(D] (o) “Noneconomic damages" meant subjective, nonmonetary losses. including, but
not limited to pain, tuffenng, inconvenience, mental angmth. ditahiluy or disfigurement
incurred by the injured parly, emotional dittrett. lint of society and companionthip, lott of
contnrttum. Injury to reputation and humiliation, and destruction of the parent-child
relationship

(2 tn no action treking damage* for personal injury or deaih may a claimant recover a
judgment for noneconomic damage* eaceeding an amount determined by multiplying 0 4)
by the at +age annual wage and by ihe life etpectancy of the person incurring noneconomic
damage*, at the life etpectancy it determined by the life etpectancy tablet adopted by the
insurance commissioner For purposes of determining the matimum amount allowable for
nonecoi.mic damage*, a claimant's life etpectancy thall not be lest than fifteen years The
limitation contained in this subsection applies to all claims for noneconomic damage* mcde
by a claimant who incurred bodily injury Claims for loss of consortium, loss of society and
companionship, destruction of the parent-child relationship, and all other derivative claims
asserted by persons who did not sustain bodily injury arc to be included withir. the
limitation on claims for noneconomic damages arising from the same bedily injury

() Ifacase is tried to a jury, the jury thall not be informed of the limitation contained
in subsection (2) of this section
4 Sofie v Fibreboard Corp. No 87-2-00407.6 (Wash. Super Ct. Oct 30.1987) In sosif the

jury awarded the plaintiff S1.J45.833. of wrhich the jury allocated $1.1)4.592 to noneconomic
damages Special Verdict Form at 2. Sofie v Fibreboard Corp. No 87-2-00407.6 (Wash. Super
Ct. Oct. JO. 1917). The court reduced noneconomic damages to $125,136 and gramed the
plaintiffa judgment of $)16.J77. m conformity with tie statutory cap Sofiev Fibreboard Corp.
No. 87-2-09407.6. slip op at 2-J (Wasn Super Ct Oct. JO. 1987)

Some trial courts have held the Washington limit unconstitutional Fig. Carter v. Fibreboard
Corp. No 87-2-0)553-7 (Waih Super Cl. order on pre-trial motion Feb 19, 1988) (defense of
SccUon 4 56 2)0 damages limit struck down as violative of equal protection and jury tnal
guarantees of Washington constitution), Foster v Fibreboard Corp. No 87-2-0)629-5 (Wash.
Super Cl. order on pre-trial motion Sept 18. 1987) (defense of Section 4 56 2)0 struck down on
equal protection and jury tnal yrounds)

653
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Similar damages limits have been challenged in other states on
numerous federal and state constitutional grounds, including substan-
tive due process,” equal protection,’'la right of trial by jury,' special
legislation *special privilege," and a right of access to the courts.1' liy
a slight mijority, courts have declared the limits unconstitutional."

This Comment considers the constitutionality of the Washington
cap on noneconomic damages. The Comment hrictly reviews the
recent legislation of medical malpractice and tort reform damages ceil-
ings and judicial decisions on the constitutionality of such ceilings.
The Comment then analyzes the constitutionality of the Washington
limit under the substantive due process and equal protection guaran-
tees of the federal and state constitutions.1] Because under the federal
constitution a court should give the statute only minimal scrutiny, the
statute probably does not offend fourteenth amendment protections.
Under the Washington Constitution, however, a court should give the
statute intermediate scrutiny. Under intermediate scrutiny a court
probably will hold that the limit violates the state equal protection
guarantee, but a court probably will not hold the limit violative of
substantive due process. Under the right of trial by jury guarantee of
the state constitution, the statute also is unconstitutional.1ll

5 Eg, Feinv. Permisnente Medical Group, 38 Cal. 3d 137, 157. 695 P 2d 665, 679, 211Cal
Rptr. 368, 382. appeal dismissed. 474 U.S. 892 (1985).

6 Eg. Ameson » Olson. 270 N.W.2d 125. 129 (N D. 1978).

7. Eg. Boyd v. Bulala. 647 F. Supp. 781. 788 (W D. Va. 198).

8. See. eg. Wright v. Central DuPage Hosp. 63 Ill. 2d 313. 347 N.E.2d 736. 743 (1976)
(citing I11. Const, art. V. § 13 prohibition of special legislation).

9. Eg.. Prendergast v Nelson. 199 Neb 97. 256 N.W.2d 657. 668-69 (1977).

10. Eg. Smith v. Department of Ins.. 507 So. 2d 1080, 1087 (Ha. 1987). For an annotated
list of many of the recent decisions in this area, see Table: Repotted Decisions on the
Constitutionality of Medical Malpractice and Tort Reform Damages Limits [hereinafter Table),
infra p. 675. For citations to these decisions, set infra notes 38-19,

101 st~ infra Table p. 675.

12. Federal and Washington constitutional challenges are considered separably here becaure
the proper standard of review in substantive due process and equal protection challenges of the
damages limit should be higher under the Washington Constitution than under the federal
constitution. st* infra notes 106-28 and accompanying teat.

13 For additional commentary on the constitutionality of the Washington noneconomic
damages limit, see Wiggini, Hamtiiaua sc Whaley. washington's 1956 Tort Lrgislalion and tht
Stair Constitution: Ttsitng the Limits. 22 Gonz. L. Rev. 193 (1986/87); Development in lhe
th, Thr 19S6 Washington Ton Reform Act: Soneconomic Damages Cap fRCW A56250). 23
Willamette L Rev 215 (1987).
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Washington’s Noneconomic Damages Limit

1 HACKGROUND
A. Insurance Crises and Damages Limits

Many damages limits now in effect are part of state medical mal-
practice legislation of the mid* 1970’s.14 During that period, stale leg-
islatures perceived that medical malpractice insurance had become
widely unavailable und increasingly expensive.l’ Virtually all legisla-
tures responded to this insurance crisis by enacting laws to control
medical malpractice litigation.11 In at least one-fifth of the states,
these laws included provisions to limit recoverable damages.7 lhe
provisions limit either the liability of each defendant,1" the recovery of
each plaintiff,® or both.*™ Nearly all the limits arc flat figures*'l that
apply either to noneconomic damages only,2 nonmcdical damages

only,*50r all damages.24

A different insurance crisis arose in the mid-1980's. During that
period, the cost of liability insurance increased not only for health care
providers*’’ but also for day care centers, architects, commercial fisher-
men, and other businesses and professions.16 Many businesses and
local governments found liability insurance difficult to obtain.27 In

14 See, eqg.. statutes cited infra nolo 18-24

15 see Redish. Legislative Response to the Medical Malpractice Insurance Crisis:
Constitutional Implications. 55 Tex. L. Rev. 759. 759-60 (1977); Note, Fein V. Permanente
Medical Group: Future Trends in Damage Limitation Adjudication. 80 Nw. U L. Rev 1643,
1649 n.49 (1986)

16. See. eg. Witherspoon. Constitutionality of the Texas Statute Limning Liability for
Medical Malpractice. 10 Ti.X. Tech L. Rev. 419, 419 (1979).

17. see Bell. Legislative Intrusions into the Common Law o f Medical Malpractice: Thoughts
About the Deterrent Effect of Tort Liability. 35 SYRACUSE L Rev. 939, 945 (1984),

18. Eg.. Tex Rev Civ Stat. Ann. an. 4590i. § 1102 (Vernon Supp. 1988).

19 Eg.O0hiij Rev. Code Ann § 230743 (Anderson 1981).

20. Eg.lso. Code Ann. § 16-95-2-2 (Bums 1983); Neb. Rev Seat. §44-2825(Supp
1986).
21. Eg.. Ohio Rev. Code Ann. $2307.43 (Andenon 1981) (5200,000 limn on general
damages); W Va. Code Ann, $55-7B-8 (Michie Supp. 1987) (51,000,000 limit on noneconomic
damaget).

22. Eg.Cal Civ Code § 33332 (Wot Supp 1988).

23 Eg.la. Rev. Stat. Ann §40 1299 42 (West 1977 4Supp. 1988); Tex. Rev. Civ

Stat. Ann. an. 4590i. 4 11.02 (Vemon Supp 1988).
24. Eg. Ind. Code Ann. § 16-95-2-2 (Bums 1983); Neb. Rev. Stat. § 44-2825 (Supp.
1986).

25. Bell, supra note 17. at 939; Smith, Battling a Receding Tort Frontier: Constitutional
Attacks on Medical Malpractice Laws. 38 Okla. L. Rev. 195. 195 n.I (1985), reprinted in 35
Def. L.J. 359 (1986)

26. Newsday, Oct. 29, 1985. at 1. col. 3.

27. Sugarman. Taking Advantage of the Tons Crisis. 48 Ohio St. L.J. 329. 333-34 n.19
(1987) (citing U.S. Atty's Gen Tort Policy Working Group. Report op the Tort
Policy Working Group on the Causes. Extent and Policy Implications of the
Current Crisis in Insurance Availability and Affordability 6-14 (1986)).
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W ashington State, a legislative committee formed to study the crisis
found that it had been caused hy a combination of poor management
practices in the insurance industry and rising litigation costs and
awards.2"

W ashington was one of a number of states to respond to the crisis
by enacting tort reform legislation29 that included a limit on the recov-
ery of noneconomic damages.10 Under the Washington statute, the
limit varies with the plaintiff's life expectancy and the average annual
state wage.l The limit at present ranges from S125.136 for a male
aged sixty-four or older to $632,606 for a newborn female.”

W ashington imposes no other statutory ceiling on damages recover-
able in personal injury and wrongful death actions. Other states
have limited recovery of damages in comrnon-law causes of action
by such legislation as automobile accident victim compensation
acts” and in statutory causes of action by such legislation as dram -
shop acts,3 governmental tort claims acts,3 and wrongful death

28. Joint Study Committee on Insurance Availability and Afiordadility,
Reportto the Legislature (Nov. 13, 1985) (copy on file with the Washington Law Review).

29 Sugartnan. supra note 27, at 347. Among other things, Washington's act limits
noneconomic damages. provides for review of plaintiffs attorneys fees, modifies joint and several
liability, modifies the statute of limitations for malpractice cases, and permits structured awards
or periodic payments of future economic damages over $100,000, Peck. washington's Partial
Rejection and Modification ofthe Common Law Rule ofJoint and Several Liability, 62 Wash L.
Rev 233. 233 n.J (1987)

30 Sugarman. supra note 27, at 348 sin.l i (citing a $500,000 limit in Alaska that does not
apply to "disfigurement or severe phy'ical impairment," a $450,000 limit in Florida, a $350,000
limit in Maryland, a $400,000 limit in Minnesota that does not apply to "pain, disability or
disfigurement,” and an $875,000 limit in New Hampshire); Reistrup, The Final Frontiers. Nat'l
LJ . Dec. 7, 1987 at 13, col. I (cuing a $400,000 limit in Idaho, a $250,000 limit in Kansas, a
gaview)ofthe reasonableness of awards over $250,000 in North Dakota, and a $500,000 limit in

regon).

3L Wash Rev. Code §4Jo 250(2) (1987),

32. see id.: 6 Wash. Sup Ct. Comm'n on Jury Instructions, Wash. Practice,
W ashington Pattern Jury Instructions, App B ("Life Expectancy Table [Revised]") (2d
ed. Supp. 1984) (based on Wash. State Ins. Comm'h, Commissioners Standard O rdinary
Table of Mortalinr (1980)); Wash. State Employment Sec. Dept Labor Mkt. &
Econ. Analysis Branch, Average Annual State Wage (1986). The limit for a 64-year-
old or older male u calculated by multiplying 0.43 (the statutory factor) by a life expectancy of
15 years (the statutory minimum life expectancy) by $19,401 (the average annual state wage).

33. See. eg. the lllinois statute cited in Grace v. Howlett, 51 [Il. 2d 478, 283 N.E.'d 474
(1972) (recovery for certain noneconomic loss tied to amount of medical expenses).

34. £%. Il ann. Stat. ch 43, para. 135 (Smith-Hurd Supp. 1987) ($15,000 to $40,000
limits an recovery from liquor supplier for injuries inflicted by intoxicated person).

35. £y.. MO. Cts. & Jud. Proc. Code Ann. j 5-403 (Supp. 1987) (liability 6f local
government may not exceed $200,000 per individual claim and $500,000 per total claims arising
from same tortious occurrence); N.H. Rev. Stat Ann. }507.B 4 (Supp, 19&7) (limits of
$150,000 per claimant and $500,000 per occurrence on amount recoverable in personal injury
action against governmental subdivision).
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Washington’s Noneconomic Damages Limit

acts.1” Under the federal Price-Anderson Act, Congress imposes a
limit of $560,000,(XX) on the liability of a federally-licensed nuclear
power plant for damages arising from a nuclear accident.37

B. Judicial Response to Damages Limits

Several reported decisions address the constitutionality of medical
malpractice and tort reform damages limits. The medical malpractice
limits of California,3 Indiana,39 and Nebraska40 have been upheld.
The tort reform limit of Florida4l and the medical malpractice limits
of Illinois,422 New Hampshire,43 North Dakota,44 Ohio,43 and Vir-
ginia46 have been invalidated. Courts had split as to the constitution-
ality of the Texas medical malpractice damages cap, but the Texas
Supreme Court recently held the limit invalid.47 The constitutionality
of the medical malpractice limits of Idaho48and Louisiana49 have been
considered but not fully decided in reported decisions; those courts
remanded the issue to the trial level. Damages limits in state automo-

3. Eg.. I1l. Ann. Stat. ch. 70, § 2 (Smith-Hurd 1959) (recovery for wrongful death limited
in some instances to from 520,000 lo S30.000).

37. Price-Anderson Act. 42 U.S.C. § 2210 (1983 st Supp. 1986).

38 Fein v. Permancnte Medical Group, 38 Cal. 3d 137, 695 P.2d 665, 211 Cal. Rptr. 368,
appeal dismissed. 474 U.S. 892 (1985); Hoffman v. United States. 767 F.2d 1431 (9th Cir. 1985).

39. Johnson v. St. Vincent Hosp., 273 Ind. 374, 404 N.E.2d 585 (1980).

40. Prendergast v. Nelson, 199 Neb. 97. 256 N.W.2d 657 (1977).

41, Smith v. Department of Ins.. 507 S0.2d 1080 (Fla. 1987).

42. Wright v. Central DuPage Hosp., 63 Ill. 2d 313, 347 N.E.2d 736 (1976).

43, Carson v. Maurer. 120 N.H. 925. 424 A.2d 825 (1980).

44. Ameson v. Olson. 270 N.W 2d 125 (N.D 1978).

45, Duren v. Suburban Community Hosp., 24 Ohio Misc. 2d 25. 495 N.E.2d 51 (Ohio C.P.
1985); Simon v. St Elizabeth Medical Center. 3Ohio Op. 3d 164, 355 N.E.2d 903 (Ohio C.P.
1976) (dictum).

46. Boyd v. Bulala. 647 F. Supp. 781 (W D. Va. 1986).
47, Lucas v. United States. 807 F.2d 414 (5th Cir. 1986) (constitutional under federal

constitution: court certified to Texas Supreme Court whether cap was valid under Texas
constitution); Waggoner v. Gibsor., 647 F. Supp. 1102 (N.D. Tex. 1986) (unconstitutional). Rose
v. Doctors Hosp. Facilities. 735 S.W.2d 244 (Tex. Ct. App. 1987) (constitutional), overruled.
Lucas v, United States. No. C-6181 (Tex. May 11, 1938) (WESTLAW, Allstates database); Detar
Hosp. v. Estrada. 694 S.W.2d 359 (Tex. Ct. App. 1985) (unconstitutional); Malone st Hyde. Inc.
v. Hobrecht. 685 S.W 2d 739 (Tex. Ct. App. 1985) (unconstitutional); Baptist Hosp. v. Baber,
672 S.W 2d 296 (Tex. Ct. App. 1984) (unconstitutional)

In Lucas the certified question of whether the cap was constitutional under the Texas
Constitution was answered In the negative by the Texas Supreme Court in May 1988 The Texas
court held that the damages limit violated the open courts provision of the Texas Constitution.
Lucas v. United States. No. C-6181 (Tex. May II. 1988) (WESTLAW, Allstates database).

ag Jones v Stale Bd. of Medicine, 97 Idaho 859. 555 P 2d 399 (1976). cert, denied. 431 U.S.
9|4 (1977) On remand, the limit was held unconstitutional. Boyd v Bulala. 647 F Supp. 78L.
785 n.2 <\W D Va. 1986) (citing Jones v. Slate Bd. of Medicine. Nos. 55527, 55586 (4th Dist.

Idaho Nov. 3. 1980)).
49. Sibley v Board of Supervisors. 477 So. 2d 1094 tLa 1985).
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bile accident victim compensation acts,30 dramshop acts,3l govern-
mental tort claims acts,3 and wrongful death acts3’ also have been
challenged on constitutional grounds.

The United States Supreme Court validated two damages ceilings
under the federal constitution. In Duke Power Co. v. Carolina Envi-
ronmental Study Group34 the Court upheld the federal Price-Ander-
son Act limit on nuclear power plant liability.33 In Fein v. Permanente
Medical Group 36 the Court dismissed the appeal from the California
Supreme Court’s ruling that California’s medical malpractice
noneconomic damages limit was constitutional. The Court dismissed
the appeal for want of a substantial federal question.37

5. Eg. Grace v. Howlett, 5L IIl. 2d 478, 283 N.E.2d 474 (1972) (lllinois auto accident
victim recovery limit unconstitutional).

51 Eg., Cunningham v. Brown, 22 Ill. 2d 23, 174 N.E.2d 153 (1961) (Illinois dramshop act
damages cap constitutional); McGuire v. C & L Restaurant, 346 N.W.2d 605 (Minn. 1984)
(Minnesota dramshop act damages cap unconstitutional).

52. E.g. White v. State, 203 Mont. 363, 661 P.2d 1272 (1983) (holding unconstitutional a
statute that denied recovery of noneconomic damages and limited recovery of economic damages
from stale and its subdivisions, but upholding a statute that denied recovery of punitive
damages); Estate of Cargill v. City of Rochester, 119 N.H. 661, 406 A.2d 704 (1979) (statutory
limit of S50.000 per claimant in recovery against governmental subdivisions for bodily injury
constitutional), appeal dismissed. 445 U.S. 921 (1980).

53. Eg., Hall v. Gillins, 13 1Il. 2d 26. 147 N.E.2d 352 (1958) (wrongful death act recovery
limit of $25.000 constitutional).

54. 438 U.S. 59 (1978).

55. The Court held that the limit did not deny fifth amendment due process because the limit
was supported by the need to encourage private industry to participate in the development of
nuclear energy resources and by the federal government's commitment to protect the public from
t :consequences of a nuclear disaster. 1d. at 84-87. The limit did not deny equal protection
because the differing treatment of those injured in nuclear accidents and those injured in other
types of accidents was justified by the "ger.eral rationality" of the Act. 1d. at 93-94.

56. 474 U.S. 892 (1985).

57. 1d. at 892. Justice White dissented to the dismissal on the grounds that the appeal raised
the unresolved issue of whether due process requires a statutory compensation scheme to be a
quid pro quo for the common-law or statutory remedy it replaces. 1d. at 894-95 (White, J.,
dissenting).

Because rein was a summary disposition, its precedential value is unclear. see Anderson v.
Celebrezze, 460 U.S. 780, 784-85 n.5 (1983) ("A summary disposition affirms only the judgment
of the court below, and no more may be read into our action than was essential to sustain that
judgment."); Hicks v. Miranda, 422 U.S. 332, 344-45 (1975) ("(T]he lower courts are oound hy
summary decisions by this Court **“until such time as the Court informs [them] that [they] are
not.  (brackets original) (quoting Doe s. Hodgson, 478 F.2d 537, 539 (2d Cir.), cert, denied.
414 US 109 (1973))). Indeed, subsequent decisions by federal courts on the federal
constitutionality of state medical malpractice damages limits have not recognized the Fein
dismissal as precedential or persuasive. see. e.g.. Waggoner v. Gibson, 647 F. Supp 1102 (N.D.
Te*. 1986) (Texas medical malpractice damages cap unconstitutional under federal and state
equal protection guarantees); Boyd v. Bulala, 647 F. Supp. 781 (W D. Va. 1986) (Virginia cap
unconstitutional under jury tnal nghl of state and federal constitutions).
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Washington's Noneconomic Damages Limit

1. CONSTITUTIONALITY OF THE WASHINGTON LIMIT
A, United Status Constitution: Due Process and Equal Protection

The fourteenth amendment to the United Slates Constitution pro-
vides in part thul no state shall "deprive any person of life, liberty, o»
property, without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws."”* Under these
clauses, Washington’s damages cap is subject to attack on the grounds
that it denies substantive due process by depriving personal injury
plaintiffs of property without providing an adequate benefit in return1*
and denies the equal protection of the laws by discriminating against
or among injured plaintiffs. These challenges arc considered, first, by
determining the appropriate standard of review, and second, by apply-
ing the appropriate standard to the statute. Because the federal consti-
tution requires only minimal scrutiny of the statute, the statute
probably does not offend either due process or equal protection.

/. Standard of Review

The United States Supreme Court currently subjects legislation
challenged on substantive due process and equal protection grounds to
three standards of review.60 The Court applies the same standard
whether the legislation is challenged on substantive due process or
equal protection grounds."1 Strict scrutiny is applied where the effect
of legislation is either to create a suspect classification6* or to infringe

B8. uS, const, amend. XIV, § 1.

59. Since the 1930's the United States Supreme Court has more often applied equal protection
than substantive due process analysis to legislation challenged on fourteenth amendment
grounds, and has rare™ declared state legislation unconstitutional on substantive due process
grounds, Johnson v, h :tt, 217 N\W.2d 771, 775 (N.D. 1974);J. Nowak. R. Rotunda & J.
Young. Constitutional Law 352 (3d ed. I9H6). The Washington Supreme Court has
become similarly disenchanted with substantive due process. see Aetna Life Ins. v. Washington
Life & Disability Guar., 83 Wash. 2d 523, 533-34, 520 P.?d 162, 169 (1974); Seattle Times v.
Tielsch. 80 Wash. 2d 502. 512, 495 P 2d 1366. 1371 (1972) (Finley. J.. dissenting) ("the now
dormant specter of substantive due process")- Nevertheless, the United States and Washington
Supreme Courts still recognize a substantive due process barrier to unreasonable state regulation.
See, e.g., Roe v. Wade, 410 U.S. 113, 164 (1973) (state criminal abortion statute violates due
process); State v. Santos, 104 Wash. 2d 142, 148 702 P.2d 1179, 1183 (1985) (substantive due
process requires accuracy in establishing paternity).

Although a number of courts have considered substantive due process challenges of statutory
damages caps, no reported decisions have invalidated medical malpractice or tort reform
damages ceilings on substantive due process grounds. See infra Table p. 675.

60. see 2 R, Rotunda. J. Nowak & J. Young, Treatise on Constitutional Law:
Substance and Procedure 323-26 (1986).

61 1d. at 323,

62. Eg., Korematsu v. United States. 323 U.S. 214 (1944) (classification based on race)
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on a fundamental right.®* Legislation is unconstitutional under strict
scrutiny if it is not necessary to the promotion of a compelling state
interest. The Court recently has applied intermediate scrutiny to
review legislation that creates classifications based on gender, alienage,
or legitimacy w Under the intermediate standard, legislation is uncon-
stitutional if it docs not both serve important governmental objectives
and bear a substantial relationship to the accomplishment of those
objectives.®’ Rational basis, or minimal, scrutiny is applied to most
economic and social welfare legislation. Under the rational basis test
there is a strong presumption of constitutionality,®® and legislation is
invalid only if the classification created by the legislation is not ration-
ally related to any conceivable legitimate legislative purpose.®7

The federal constitution requires only minimal scrutiny of the
W ashington damages ceiling. Strict scrutiny is inappropriate because
the ceiling neither creates suspect classifications nor afreets fundamen-
tal rights. The limit creates only economic®*and age6®classifications.
The Court has not held such classifications suspect.70 Further, the
right to compensation for personal injuries is not fundamental under

S3. Eg. Rite v. Wade, 410 U.S. 113 (I»73) (right lo privacy).

64. 3 R Rotunda, J Nowak & J. YoUnc. Treatise on CoNSTrrimoNAL Law;
ScnsTANCE AND PROCEDURE 326-27 (1986) The intermediate standard is known also as
“nicans-focus," “means scrutiny," and the “substantial relationship” test. ste Jones v. State Bd.
of Medicine. 97 Idaho 859, 555 P 2d 399. &K)7 (1976), ctrt. denied. 431 U.S. 914(1977); Carson v
Maurer, 120 N H. 925, 424 A.2d 825, 831 (1980). The Court does not appear to have applied
intermediate scrutiny to legislation challenged on substantive due process grounds under the
federal constitution, nor has any other court in a reported decision applied intermediate scrutiny
to a t'edetal substantive due process challenge of a medical malpractice or tort reform damages
cap

65 see Craig v, Boren. 429 U.S. 190, 197 (1976).

o> McGowan v. Maryland, 366 U.S. 420. 425-26 (1961).

67 see Williamson v. Lee Optical Co.. 348 U.S. 483 (1955). Al least one commentator
suggests that (he Court should give (he rational basis test "teeth" such that a court would
consider whether a basis exists in reality rather than merely in the court’s imagination. G.
Gunther. Constitutional Law 604-05 (Ilih ed. 1985).

68 Washington's limit creates the following economic classifications; First, it classifies
according to whether damages are economic or noneconomic and discriminates in the case of the
latter, and second, it classifies according to whether damages are above or below the limit and
discriminates in ihe case of the former.

69. Washington's limit classifies according to age by permitting plaintiffs with shorter life
expectancies less recovery than plaintiffs with longer life expectancies. For example. Plaintiff A.
a newhorn male, has a life expectancy of 70.83 years. Wash. Sup. Ct. Comm'n on Jury
Instructions, supra note 32. Plaintiff B. a 63-year-old male, has a life expectancy of 1538
years. 1d. The average annual state wage is $19,401. Wash. State Employment Sec. Dep't
Labor Mkt. & Econ. Analysis Branch, supra note 32. The statute limits Plaintiff B's
noneconomic damages to $128,307. However. Plaintiff A's limit is $590,894.

70. see Duke Power Co. v. Carolina Envtl. Study Group. 438 U.S. 59, 83 (1978) (economic
classificaiion not suspect); Massachusetts Bd. of Retirement v. Murgia, 427 U.S. 307, 312 (1976)
(age classification not suspect); 2 R. Rotu‘ja. J. Nowak & J. Young. Treatise on
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the federal constitution.72 A fundamental right is one explicitly or
implicitly guaranteed by ihe constitution.72 The right to recover in
tort is not so guaranteed.7'

Intermediate scrutiny also is inappropriate tinder the federal consti-
tution. The United States Supreme Court has applied the intermediate
standard only to classifications based on gender,74 alienage,75 and
legitimacy.76 The Court recently gave minimal rather than intermedi-
ate scrutiny to classifications based on age7/ and on the type and
degree of personal injury where the afiected right was the right to col-
lect full damages.HThe statute's age-based clussilication does inciden-
tally create a gender-based classification, because women generally
have longer life expectancies than men.77 The gender-based classifica-
tion, however, is only incidental to the age-based classification and
does not reflect invidious gender-based discrimination. It therefore
should not trigger intermediate scrutiny."0 The apparent purpose of
the age-based classification is to increase the potential recovery as the
potential life span increases.8l It is consistent with this purpose that if
women live longer, they suffer greater noneconomic loss and should be
allowed greater recovery.

Minimal scrutiny also is proper under the 1978 decision of the
United States Supreme Court to apply minimal scrutiny to a damages

Constitutional Law: Substance and Procedure 335 (198b) (age classification not
suspect).

71 Hoffman v. United States. 767 F.2d 1431 1435 (9th Cir. 1985); see Duke Power Co.. 438
US. at 83-84.

72. San Antonio tndep School Dist. v. Rodnguez, 411 U.S. I, 33-34 (1973).

73. Boyd v. Bulala. b47 F. Supp 78L 787 (W.D. Va. 1986).

74. Eg. Craig v. Boren, 429 U.S. 190, 197 (1976).

75. Eg.. Plyler v. Doe, 457 U.S. 202. 224 (1982).

76. Eg. Lalli v. Lalli. 439 U.S. 259, 268. 275-76 (1978).

77. Massachusetts Bd. of Retirement v. Murgia. 427 U.S. 307, 312 (1976).

78. Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 83-84 (1978).

79. Between birth and age 98. women have greater life expectancies than men. For example.
Plaintiff 8. a 63-ycar-old male, has a life expectancy of 15.38 years. Wash. Sup Ct. Comm'n
on Jury Instructions, supra note 32. However, Plaintiff C. a 63-year-old female, has a life
expectancy of 18.86 years. 1d. Assuming an average annual stale wage of 519,401. Plaintiff &'s
noneconomic damages arc limited to 5128,307, while Plaintiff c might recover noneconomic
damages of up to S157,338.

80. see Personnel Adm'r v. Feeney. 442 U.S. 256 (1979).

8L. The legislature's reasoning might have been that pain and suffering damages should be
greater for a plaintiff who will have to endure pain and suffering longer. This "assumes that in all
cases the injured victim will have ongoing injuries and ongoing future suffering, which is clearly
not the case. . .. [Not] all injured victims will continue to suffer for the future." Foster v.
Fibreboard Corp.. No. 87-2-05629-5, slip op. at 9 (Wash. Super. Ct. order on pre-trial motion
Sept. 18, 1987) (granting motion to strike defense of noneconomic damages cap on equal
protection and right to jury tnal grounds).
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limit similar to the Washington cap. In Duke Power Co. v. Carolina
Environmental Study Group8 the Court found that the Price-Ander-
son Act’s $560,000,000 nuclear power plant liability limit was "a clas-
sic example of an economic regulation—a legislative effort to structure
and accommodate ‘the burdens and benefits of economic life.” 783 In
the Price-Anderson Act, Congress encouraged the availability of
nuclear power by reducing the liability of nuclear power plants.84

W ashington’s noneconomic damages limit seems to have arisen out
of a similar legislative effort. The Washington legislature sought to
encourage the availability and affordability of liability insurance for
governmental, professional, and other entities by reducing the awards
of some personal injury plaintiffs. Particularly because the Court in
Duke Power Co. considered a damages limit, Duke Power Co. is strong
authority that a damages cap should not be given more than minimal
scrutiny under the federal constitution.8

2. Application of Review

Under a rational basis standard of review, Washington's non-
economic damages limit probably does not violate the federal constitu-
tional guarantee of substantive due process. The test is whether the
challenged law is rationally related86 to a valid state objective.87 This
suggests two inquiries: First, whether there is a valid state objective,
and second, whether the statute has a rational relation to that
objective.

Any conceivable legitimate state objective satisfies the first require-
ment. The stated purpose of the Washington Tort Reform Act was to
“create a more equitable distribution of the cost and risk of injury and

82. 438 U.S. 59 (1978).

83. 1d. at 83 (quoting Usery v. Turner Elkhom Mining Co., 428 U.S. 1. 15 (1976)).

84 1d. at 84

85. A majority of recent decisions supports this conclusion. see infra Table p. 000. In Carson
v. Maurer, 120 N.H. 925. 424 A.2d 825 (1980), the New Hampshire Supreme Court concluded
that heightened scrutiny of New Hampshire's recovery limit was not required under the federal
constitution, since the United States Supreme Court had applied heightened scrutiny only in
“cases involving classifications based upon gender and illegitimacy.” 1d. at 831, Instead, the
canon court went on to apply heightened scrutiny— the substantial relationship lest— under the
state constitution. 1d.

86. The dictionary definitions of the key components of this lest might be useful references,
since courts sometimes have little guidance in applying the test other than the plain meaning of
these words. "Rjtionally" means reasonably or sensibly. Webster's Third New
International Dictionary 1885 (1981). "Related" means "connected by reason of an
established or discoverable relation." 1d. at 1916. Compare the key component of the
substantial relationship test: "Substantial" means materially, importantly, or essentially. see id.
at 2280.

87. Williamson v. Lee Optical Co.. 348 U.S. 483. 491 (1955).
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increase the availability and affordability of insurance.”8 The legisla-
ture determined that a serious liability insurance problem existed
within the state. Insurance unavailability and unaffordability had
caused some entities either to cease operating, for want of insurance,
or to operate without insurance. W ithout insurance, many entities
might be unable to pay tort judgments due injured plaintiffs. Under
these facts, making liability insurance more available and affordable
seems a valid legislative objective.

Moreover, the damages limit appears rationally related to the legis-
lature’s purpose. The limit is arbitrary to the extent that it relies on
the product of an individual’s age, the average annual state wage, and
the figure 0.43.80 However, the Court in Duke Power Co. did not find
this kind of arbitrariness fatal to the constitutionality of the statute.90
Limiting recoverable noneconomic damages could rationally be
related to a reduction in insurer uncertainties and liabilities. This
reduction could rationally be related to an increase in insurance avail-
ability and a reduction in insurance rates. Because there appears to be
a rational relation between the damages limit and a valid state objec-
tive, the limit probably is not unconstitional on federal substantive due
process grounds.

Under rational basis review, Washington’s limit similarly does not
appear to violate the federal equal protection guarantee.91 The proper
test is whether the challenged classification is rationally related to a
conceivable legitimate governmental purpose.92 This test is virtually
identical to the substantive due process test and is equally deferential
to the legislature. The legislature’s desire to make liability insurance
available and affordable to governmental, professional, and other enti-
ties is a legitimate governmental purpose.93 The economic% and age93
classifications created by the damages cap seem rationally related to
that purpose, because it is rational to believe that these classifications

88. 1986 Wash. Laws ch. 305, § 100.

89. see Wash Rev. Code §4.56.250(2) (1987).

90. Duke Power Co. v. Carolina Cnvtl. Study Group. 438 U.S. 59. 86 (1978).

91. contra Foster v. Fibreboard Corp., No. 87-2-05629-5, slip op. at 9 (Wash. Super. Ct.
order on pre-trial motion Sept. 18. 1987) (Washington's noneconomic damages cap denies equal
protection under rational basis test).

92. Schweiker v. Wilson, 450 U.S. 221. 234 (1981) (pertinent inquiry is whether classification
advances legitimate legislative goals in a rational fashion); Allied Stores v. Bowers, 358 U S. 522,
530 (1959) (legislative classification valid if based upon a state of facts that reasonably can be
conceived to constitute a distinction or difference in state policy)

93. see supra lest accompanying note gs.
94 see supra note 68.
95. see supra note 69
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will reduce tort judgments, insurer ligbility, and insurance rates.™*

The uge classification, for example, is rationally related to the legiti—
mate objective of allowing relatively greater compensation for

noneconomic loss to plaintifTs who will endure their intangible losses

over a longer period of time.¥7 Because these classifications are ration—
ally related to a legitimate governmental purpose, they do not uncon—
stitutionally deny equal protection under the federal constitution.

B. Washington Constitution: Due Process and Equal Protection

A court should apply a higher standard of review to substantive due
process and equal protection challenges to the statute under the Wash —
ington Constitution than under the federal constitution. The United
States Supreme Court acknowledges the authority of state courts to
interpret state constitutional guarantees to be more protective of indi—
vidual rights than the federal counterparts.®*8 Washington courts in a
number of cases have exercised this authority. ¢

The Washington Constitution provides that “fn]Jo person shall be
deprived of life, liberty, or property, without due process of law.”10
Although this adopts verbatim the federal due process guarantee,l0l
Washington courts have held that federal case law interpreting the
federal due process clause does not bind judicial interpretation of the
state due process clause.l® The Washington Constitution provides
further that “fnjo law shall be passed granting to any citizen, class of
citizens, or corporation other than municipal, privileges or immunities
which upon the same terms shall not equally belong to all citizens, or
corporations.”1B While the Washington Supreme Court has held that
this provision and the federal equal protection provision are substan-

9. Il is irrelevant that the cap is not the most direct or complete means by which the
legislature could achieve its objective, because the legislature is free to attack perceived problems
one step at a time. Williamson v. Lee Optical. 348 U.S. 483, 489 (1935).

97.  contra Foster v. Fibreboard Corp.. No. 87-24)5629-5. slip op. at 9 (Wash. Super. Ct.
order on pre-trial motion Sept. 18, 1987) ("There is no rational relationship for distinguishing
between two individual victims otherwise similarly situated with respect to injury simply because
of age.").

98. PruneYard Shopping Center v. Robins. 447 U.S. 74, 81 (1980).

99. Utter, Freedom and Diversity in a Federal System: Perspectives on State Constitutions and
the Washington Declaration of Rights. 7 U. Pt_GET Sound L. REV 491, 493 (1984).

100 Wash. Const art. |. § 3.

101 compare id. with U.S. Const, amend. XJv, § |, cl. 3

102, Petstel, Inc. v. County or King, 77 Wash. 2d 144, 153, 459 P 2d 937, 942 (1969).
However, federal case law is given great w-tghi and prevails to the extent it atfords greater
protection. 1d.; Olympic Forest Products v Chaussee Corp. 82 Wash 2d 418, 422. 511 P 2d
1002. 1005 (1973) (procedural due process challenge!

103 Wash. Const,art. 1. § 12. This section is entitled, "Special Privileges and Immunities
Prohibited."
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W ashington's Noneconomic Damages Limit

tially identical despite their differing language, | M Washington courts
also consistently have held that the Washington equal protection pro—
vision may he interpreted to provide greuter individual rights than the
federal guarantee.10”

/. Standard of Review

Washington courts reviewing legislation under the state constitution
use the same three standards of review currently applied by the United
States Supreme Court under the federal constitution.However,
Washington courts do not apply these standards in the same manner
as the United States Supreme Court. Instead, Washington courts
sometimes subject challenged legislation to higher standards of review
than arc applicable under the federal constitution.

For example, inState v. Wood 107 the Washington Supreme Court
noted that the United States Supreme Court had not yet found gender-
based classifications suspect and thus subject to strict scrutiny.10* The
Washington court held, however, that under the Washington equal
protection guarantee gender was a suspect classification "requiring
strict scrutiny to determine whether the State has demonstrated a
compelling stute interest to uphold such classification.1® Again, in
Darrin wv. Gould 110 the Washington Supreme Court acknowledged that
the United States Supreme Court had found neither that gender-based
classifications were suspect, nor that education was a fundamental
right."1 Nevertheless, the Washington court held that an education
free from sexual discrimination was a fundamental right under the
Washington Constitution.”2 Wwood, Darrin, and other Washington

104, Slate v. Pemgoue. 81 Wash. 2d 640. 503 P.2d 1063 (1972). The federal provision
requires that no state shall "deny to any person within its jurisdiction the equal protection of the
laws." U.S. Const, amend. XIV. § I, cl. 4

105,  see. e.g. Damn v. Gould. 85 Wash. 2d 859, s68. 540 P2d 882. 888 (1975); State v.
Alfonso. 41 Wash. App 121 126, 702 P.2d 1218. 1221 (1985).

106.  see. e.g.. State v. Rice. 98 Wash. 2d 384. 655 P.2d 1145 (1982) (strict scrutiny); Griffin v.
Department of Social & Health Servs., 91 Wash. 2d 616. 590 P 2d 816 (1979) (minimal scrutiny);
State v. Wood. 89 Wash. 2d 97, 569 P.2d 1148 (1977) (strict scrutiny); Hunter v. North Mason
School Dist., 85 Wash. 2d 810, 539 P.2d 845 (1975) (intermediate scrutiny); Washington Ass'n of
Child Care Agencies v. Thompson. 34 Wash. App 225, 660 P.2d 1124 (1983) (minimal
scrutiny).

107.y)89 Wash. 2d 97. 569 P.2d 1148 (1977).

108. td. at 100. 569 P.2d at 11S0.

109.  td. The United States Supreme Court has held that gender-based classifications deserve
intermediate, but not strict, scrutiny. Eg. Craig v. Boren. 429 U.S. 190. 197 (1976).

110. 85 Wash. 2d 859. 540 P 2d 882 (1975).

111 14, at 865-66, 540 P.2d at 886-87.

112, 1d. at 870. 540 P.2d at 888. The nght to an education free from seaual discrimination is
provided by the Washington Constitution. Wash. Const. art. IX. § I.
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decisions, as well .isease law in oilier states and considerations of pub—
lic policy, strongly suggest that Washington courts should apply a
higher standard of review to Washington®s noneconomic damages cap

a. Washington Case Law

Under Washington case law the right to be compensated for per—
sonal injuries is important enough that statutes burdening the right
trigger intermediate scrutiny.lIn 1575 the Washington Supreme
Court held in Hunter V. North Mason School Districtl,4 that

[tihc right to be indemnifiedl* for personal injuries is u substantial
property right Statutory classifications which substantially burden
such rights as to some individuals but not others are permissible under
the equal protection clause of the Fourteenth Amendment only if they
are "reasonable, not arbitrary, and rest upon some ground of differ-
ence having a fair and substantial relation to the object of the legislation,
so that all persons similarly circumstanced shall be treated alike."" ft

Application of this intermediate stundurd should be extended to the
right to the full recovery of noneconomic damages. A damages cap
significantly afTects the right to be indemnified. Indemnification is the
restoration of the victim of a loss,"7 and in Washington such restora—
tion includes compensation for noneconomic loss."* Washington3

113 SveCarter v Fibreboard Corp. No 87-2-03533-7. slip op at 20 (Wash. Super. Ct. order
on pre-inal motion Feb. 19, 1988) No reported Washington decisions have characterized Ihe
right to recover in tort as "fundamental” so as to trigger strict scrutiny in substantive due process
or equal protection analysis

114 85 Wash 2d 310. 5)9 P 2d 845 (1975)

115 The //unier court seems lo have meant “indemnified” to include the proper elements of
negligence damages, which at the lime of Hunter included noneconomic damages such as pain
and sulfenng.

116. Hunter. 85 Wash. 2d at 814, 539 P 2d at 848 (quoting Royster Guano Co. v, Virginia,
253 U S. 412,415 (1920)) (additional citations omitted). The standard applied in Hunter is more
intense than the rational basis test. see Jones v State Bd. of Medicine. 97 Idaho 859, 555 P.2d
399. 407 (1976). cert, denied. 431 U.S. 914 (1977); Carson v Maurer. 120 N.H. 925. 424 A.2d
825. 830-31 (1980); Rose v. Doctors Hosp Facilities, 735 S.W 2d 244, 249 (Tex. Ct. App 1987).
But see Johnson v. St. Vincent Hosp.. 273 Ind. 374. 404 N.E.2d 585. 600 (1980). The Johnson
court applied "the fair and substantial relationship test" to Indiana's damages cap in the
apparent belief that it was invoking only minimal scrutiny. see 404 N.E.2d at 600-01.

The United States Supreme Court's decision in Duke Power Co. v Carolina Envtl. Study Group
three years after Hunter suggests that the Hunter court was incorrect to apply intermediate
scrutiny under the federal constitution. see Duke Power Co. v. Carolina Envtl. Study Group.
438 U.S. 59 (1978). The Hunter court instead might safely have relied solely on the state equal
protection clause. see Sibley v. Board of Supervisors. 477 So. 2d 1094, 1104-07 (La. 1985);
carson. 424 A.2d at 831

117. see Black's Law Dictionary 692 (5th ed. 1979).

118 see Shaw v. United States. 741 F 2d 1202 (9th Cir. 1984) The court in shaw noted that
Washington law permitted recovery of damages for pain and suffering and other noneconomic
damages, and that under Washington law such damages were compensatory, td. at 1208.
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limit m one case reduced the aggregate damages award by eighty-six

This is us significant an infringement on the right to
indemnification as was the statute challenged in Hunter, winch statute
effectively eliminated the plaintiff's cause of action.13

Case Law in Other States

In some cases, courts in other states have applied intermediate scru—
tiny to state due process and equal protection challenges of damages
caps. While the rational basis test has been applied more often, the
decisions to invoke intermediate scrutiny show greater sensitivity to
the discriminatory effect of damages ceilings and the nature of the
interests at stake. In one ease, a court invoked intermediate scrutiny
partly in reliance on the Washington Supreme Court 3 decision in
Hunter v. North Mason School District.121

In carson v. Maureri121l the New Hampshire court cited the Wash —
ington court®s holding in Hunter that the right to recover for personal
injuries isa substantial property right.123 The carson court found that
characterization compelling, concluding that 'the rights involved
herein are sufficiently important to require that the restrictions
imposed on those rights be subjected to a more rigorous judicial scru—
tiny than allowed under the rational basis test.”124 The court
acknowledged that the United States Supreme Court had restricted
application of intermediate scrutiny to cases ir./olving classifications
based on gender and illegitimacy, but announced that it was free to
grant individuals greater protections under the state constitution.15

19%%)9 see Solic v. Fibreboard Corp.. No, 87-2-00407-6, slip op. al 2 (Wash. Super. CI. Oct. 30,
120. The Hunter court invalidated a Washington statute that required persons with claims
against certain governmental bodies to either file their claims with those bodies within 120 days
of the date the claim arose or forfeit those claims. 85 Wash. 2d at 811 n.I, 539 P.2d at 846 n.l.
121, Carson v. Maurer, 120 N.H. 925, 424 A.2d 825 (1980) (citing Hunter v. North Mason
School Dill., 85 Wash. 2d 810. 539 P.2d 845 (1975)).

122. 120 N.H. 925. 424 A.2d 825 (1980).

123 424 A.2d at 330,

124« Some courts have relied on other grounds to review medical malpractice damages
ceilings under intermediate scrutiny. In Ameson v. Olson. 270N.W.2d 125, 133 (N.D. 1978), the
North Dakota court relied on its earlier use of intermediate scrutiny of a statute that limited tort
recoveries in Johnson v. Hassett, 217 N.W.2d 771 (N.D. 1974). The Hauett court had found
that the United States Supreme Court's then-recent introduction of a new intermediate analysis
closely approximated the test historically used by the North Dakota court. 217 N.W.2d at 775.
In Sibley v. Board of Supervisors, 477 So. 2d 1004, 1107-08 (La. 1985), the Louisiana court

i show noted that found that a damages limit classified people based on their physical condition, a classification
her noneconomic prohibited under the Louisiana Constitution.
Id at 1208, 125 424 A 2d at 831
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In Jones \. State Board of Medicinel® the Idaho Supreme Court
held that intermediate scrutiny was applicable where “the discrimina—
tory character of a challenged statutory classification isapparent on its
face and where ther isalso a patent indication of a lack of relation—
ship between the classification and the declared purpose of the stat—
ute."127 The discriminatory character of the Washington limit is
apparent on its face. The limit facially discriminates against aged and
noneconomically injured plaintiffs. While there may be a rational rela—
tionship between the classification and the declared purpose of the
statute, the lack of a substantial relationship is indicated by the fact
that a reduction in awards of noneconomic damages cannot force
insurers to offer coverage at reasonable rates.

c. Public Policy Considerations

Public policy considerations also compel the use of an intermediate
standard of review. First, courts should carefully scrutinize legislation
thai supports a special interest at the expense of a disadvantaged class.
Second, severely injured victims whose noneconomic damages are lim—
ited might as a result receive less than full compensation even for their
economic damages. Noneconomic damages often are that part of the
plaintiff3 award that pays the attorney3 fee. A reduction in
noneconomic damages may mean that the attorney 3 share of the total
judgment must be paid from monies that were allocated by the court
to economic damages, such as past and future medical expenses.

2. Application of Review

The discriminatory classifications that Washington 3 damages limit
creates, rather than the statute 3 aggregate effect on those it regulates,
render the statute unconstitutional under intermediate scrutiny. In
other words, a court should hold that the statute violates the Washing—
ton Constitution 3 equal protection guarantee but not the substantive
due process guarantee.

A statute satisfies the substantive due process requirement when itis
substantially related12 to the promotion of a legitimate governmental

126. 97 Idaho 859. 555 P.2d 399 (1976), cert denied. 431 U.S. 914 (1977).

127, 555 P.2d at 411. The court invoked an intermediate standard of review in weighing an
equal protection challenge to Idaho's damages limit, but seemed to invoke only a rational Oasis
standard to consider a substantive due process challenge to the limit. see id. at 409-10 This
comports with the United States Supreme Court's omission to apply intermediate scrutiny in the
content of substantive due process.

128, "Substantially" means materially, importantly, or essentially see Webster's Third
New International Dictionarv 2280 (198),
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Washington’s Noneconomic Damages Limit

interest.123 The stated object of the Tort Reform Act was to create a
more equitable tort compensation system and increase the availability
and affordability of liability insurance.13 This appears to be a legiti—
mate governmental interest.13

The statute probably is not substantially related to that interest.
Although there iIs evidence that damages ceilings reduce damages
awards,1® and while it may be rational to believe that a reduction in
damages will lead to an eventual reducton in rates,133 there is no
apparent substantial relationship between a reduction in damages
judgments and an increase in insurance availability and affordability.
The mid-1980 3 insurance crisis was caused in part by bad insurance
company management practices.13 Further, insurance companies are
not obliged to increase availability and decrease rates as their uncer—
tainties and ligbilities decrease. In view of these other influences on
insurance availability and rates, the relationship between the statute's
means and end seems rational but not substantial.

Yet even ifthere isnot a substantial relationship between the statute
and the legislature 3 purpose, courts are likely to discredit a substan—
tive due process challenge for three reasons. First, courts may refuse to
apply intermediate scrutiny to the challenge, even while applying such
jcrutiny to an equal protection challenge.13 Second, courts may
avoid substantive due process challenges if they can dispose of a case
on equal protection grounds. Washington courts rarely in recent years
have invalidated legislation on substantive due process grounds.1%
Third, Washington courts may defer to the decisions of courts in other

129. Recent Washington decisions appear not to have applied the substantial relationship test
to a substantive due process challenge. The stated test is based on the test applied in Royster
Guano Co. v. Virginia, 253 U.S. 412 (1920).

130. 1986 Wash. Laws ch. 305. § 100.

131 see supra teat accompanying note 8s.

132. Danzon. The Effects of Tort Reforms on the Frequency and Seventy of Medical
Malpractice Claims. 48 Ohio St. LJ. 413. 416 (1987). Professor Danzon found that “[t]he
average impact of statutes to limit all or part of the plaintiff's recovery has been to reduce average
seventy by twenty-three percent.” 1d.

133, see supra teat accompanying notes 89-90.

134, see supra note 28 and accompanying teat

135. Eg.. Jones v. State Bd. of Medicine, 97 Idaho 859. 555 P.2d 399 (1976), cert, denied. 431
U.S. 914 (1977). But see supra notes 60-61 and accompanying teat. There appear to be no
recent Washington decisions in which a court applied intermediate scrutiny to a statute
challenged on substantive due process grounds.

136. ste Aetna Life Ins. v. Washington Life & Disability Guar., 83 Wash. 2d 523, 533-34,
520 P.2d 162, 169 (1974); Seattle Times v. Tielsch, 80 Wash. 2d 502, 512, 495 P.2d 1366, 1371
(1972) (Finley, J., dissenting).
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states, which courts have consistently rejected substantive due process
challenges to medical mulpracticc damages limits."7

These considerations probubly will influence a court not to ftnd a
substantive due process violation but will nr interfere with the deter—
mination of the equal protection challenge. Under the equal protec—
tion guarantee ot the state constitution, the statute should he stricken.
The state equal protection test is whether the statute 3 classifications
have a fair and substantial relation to the object of the legislation.™"
This test differs slightly from due process intermediate scrutiny [t
examines whether the statute 3 discriminatory effect, rather than the
statute 3 aggregate effect, bears a substantial relationship to the stat—
ute 3 purpose.

Courts that have used intermediate scrutiny to review medical mal —
practice damages limits cither have found that the limits failed the
substantial relationship test'™* or have remanded the cases to the trial
courts for further factual determinations.140 The North Dakota court
in Arneson \. Olson Ml applied intermediate scrutiny to that state3
medical malpractice damages ceiling and found the ceiling violative of
the state equal protection guarantee. The court found that the limit
benefited physicians but denied adequate compensation to plaintiffs
with proven men*orious claims and did nothing toward the elimina—
tion of nonmeritorious claims.12

The New Hampshire Supreme Court in Carson v. Maurer. 141 in
applying intermediate scrutiny to a medical malpractice damages cap
challenged under the New Hampshire equal protection guarantee, also
found no substantial relationship between the cap and the legislative
purpose. The court rather found that *Tijt issimply unfair and unrea-

137. ste. tg.. Fein v, Permanet.ie Medical Group, 38 Cal. 3d 137, 693 P.2d 665. 211 Cal.
Rpir. 368, appeal dismiued. 474 U S. 892 (1985). Rote v. Doctor* Hosp. Facilities, 735 S W 2d
244 (Tex. Ct. App. 1987). The court* m Fein and Rate applied minimal, rather than
intermediate, scrutiny.

138 set Hunter v. North Mason School Dill., 85 Wash 2d 810, 814, 539 P 2d 845, 848
(1975).

139, see Arneson v. Olson. 270 N.W.2d 125 (N.D. 1978). Carson v Maurer. 120 N H. 925,
424 A.2d 825 (1980). contra Johnson v St. Vincent Heap.. 273 Ind. 374, 404 N E2d 585 (1980)
(purported to invoke substantial relationship test but in fact decided equal protection challenge
under rational basis test).

140. Jones v. State Bd. of Medicine. 97 Idaho 859, 555 P 2d 399 (1976). cert denied. 431 U S
914 (1977); Sibley v. Board of Supervisorv 477 So. 2d 1094 (La. 1985). On at least one of these
remands, the limit was held unconstitutional Boyd v. Bulala, 647 F Supp 78L 785n2 (W D
Va. 1986) (citing Jones v. State Bd of Medicine. Not. 55527. 55586 (4th Dtst. Idaho Nov 3.
1980)).

141 270N W 2d 125. 135 (N.D 1978).

142. 1d. at 135-36.

143, 120 N.H. 925. 424 A.2d 825. 837 (1980)
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Washington's Noneconomic Damages Limit

sonablc to impose the burden of supporting the medical care industry
solely upon those persons who are most severely injured und therefor -
most in need of compensation."14

Washington®s cap denies equal protection for similar reasons. lhe
cap denies adequate compensation to the most seriously injured plain-
tffs, plaintiffs with proven meritorious claims, and imposes on them
the burden of supporting the insurance industry. The legislative object
nf preserving insurance availability and affordability is not substan—
tially related to the classifications of plaintiffs according to whether
their damages arc economic or noneconomic, whether their
noneconomic damages arc above or below an arbitrary limit, or
whether they arc young or old.14~ The difference between economic
loss and noneconomic loss is that economic loss is quantified by doc—
tors, hospitals, and employers, who establish the monetary value of
past and future medical care and lost wages, whereas noneconomic
loss is quantified by laypersons who sit 011 juries. There isno substan—
tial relationship between the distinction and the legislative purpose.
The distinction merely enforces a suspicion of claims for noneconomic
Icss.

The statute 3 classifications may not even have a substantial rela—
tionship to a reduction in insurer uncertainty and ligbility. Although
the statute forbids the instruction of juries as to the existence of a
limit, it seems likely that citizens eventually will leam that the limit
exists.14"”Such knowledge might encourage juries that wish to avoid
the statute to categorize their awards as economic damages, which are
unlimited under the statute.

Additionally, the legislature cannot guarantee that a reduction in
insurer uncertainty and lisbility will be passed along to the entities

144 D4A2d 5)7 There are many analogue hetween automobile guest statutes— and the
reasons for abolishing such statutes—and contemporary tort reform legislation Connder the
dtKuatton of quest statutes in W Keeton. Prosser and Keeton on the Law of Torts
215-17 (5th ed. 1984) Washington repealed itsguest statute th 1974 1d at 216 n.84.

145 A 55-year-old male who has sufferedsevere and permanent injuries is limited to
$177,610 in noneconomic damages, whereas a 25-year-old male who has suffered severe injuries
from which he will completely recover withtna year can recover as much as $599,102 in
noneconomic damages Srt Wash.Rev Coot 5 456250 (1987); W ash Sur Ct. Comm'n on
Jury Instructions. lupra N0te 52. Wash. State Employment Sec. Dep't Labor Mkt. A
Econ Analysis Branch,tupru note 52. "There it no substantial relationship or rational basis
asserted which the court could accept for that difference - classification " Foster v Fibreboard
Corp. No. 87.24)5629-5. slip op at 9 (Wash. Super ct. order on pre-tna) motion Sept. 18,
1987)

146  For caample. a frontpage newspaper story m the Seattle Times recently announced that
a tnal court judge had ruled the Washington limit unconstitutional. Judgt Rulti Lid on Injury
Twoedr L'nconuuutionoL Seattle Times. Feb. 20. 1938, at I. col. 4
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that must buy lisbility insurance. Aggregate awrils may have
dropped after medical malpractice damages caps were imposed in the
mid-1970 3, but there might be no relationship between the drop in
awards and the promise of available and affordable liability insurance.

The classifications are not substantially related to the legislative end.
While a rational relationship might exist between the classifications
and the end. tins relationship does not rise to the level of substantial
ity. The damages limit therefore denies the equal protection of the
laws guaranteed by the Washington Constitution.u?

C. Washington Constitution: Right of Trial by Jury

Washington 3 limit on damages requires the trial court to reduce the
Jury 3 determination of noneconomic damages when the jury 3 award
exceeds the statute 3 ceiling. This interference with the jury function
raises another constitutional challenge. The Washington Constitution
provides that ”Tt]hc right of trial by jury shall remain inviolate.” UH
The word “finviolate" in the provision means “freedom from substan—
tial impairment” but docs not prohibit modification of administrative
details that do not affect the enjoyment of the right to a jury trial 149

Washington 8 noneconomic damages limit abridges the jury trial
guarantee.130 The guarantee lim"ts the authority of the legislature to
take away the right to a jury trial.15l The damages limit does more
than modify administrative details; it substantially impairs the jury
trial right.

More than one court already has invalidated a damages limit on
right to jury trial grounds. InBoyd V. Bulala 132 a federal district court
judge held that both the federal and Virginia constitutional guarantees
of the right to a jury trial were violated by Virginia3 $750,000 limit on

147 Because Washirgton': equal protection guarantee does not prohibit the grant of special
privileges or immunities to municipal corporations, the damages limit probably is not
unconstitutional on state equal protection grounds when applied to a municipality. Ssee wasn,
Const, art t. § 12,

148 1d.an. I §2

149, State v. Furth. 5 Wash. 2d I. 18-19. 10» b 2d 925, 933 (1940).

1J0. Foster v. Fibreboard Corp.. No. 87-2-05629-5, slip op. at 12 (Wash. Super. Ct. order on
pre-trial motion Sept. 18, 1987); accord Boyd v. Bulala. 647 F. Supp. 781 |W D Va. 1986)
(Virginia damages ceiling violates federal and Virginia guarantees of right to jury tnal). contra
Johnson v. St. Vincent Hosp . 273 Ind. 374, 404 N E.2d 585 (1980) (n.dtana damages cap does
not violate jury trial provision of Indiana constitution).

151 Slate v. Ellis. 22 Wash. 129, 131. 60 P. 136. 137(1900). overruled on othergrounds. Stale
v. Lane. 40 Wash 2d 734. 246 P 2d 474 (1952).

152. 647 F. Supp 781 (WD Va. 1986).
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Washington’s Noneconomic Damages Limit

damages recoverable in medical malpractice actions.1533 The court
found that the federal jury trial guarantee provided the right to have
the jury determine not only liability but damages. 1% According to the
court, the statutory limit, which required “éntering a judgment prede—
termined by the legislature in place of a judgment on a verdict prop—
erly reached by a jury,””had no permissible basis.1% At least two
Washington trial courts, on pre-trial motions, have rejected the
defense rtf the damages limit partly on right of trial by jury grounds.15%

The determination of the plaintiff3 damages, including non—
economic damages. 157 is a question of fact for the jury.18 The statu—
tory cap, in effect, permits the legislature to reexamine and modify the
findings of the jury. This interference is especially inappropriate in
view of the authority of a judge to set aside an excessive verdict and
order a new trial, enter judgment notwithstanding the verdict, or order
remittitur where the evidence does not support the verdict. This
authority iswell-established both at common law and inmodem court
rules.13 Unlike a statutory damages cap, these judicial interventions
arc exercised neither arbitrarily nor in disregard of the facts proved at
trial.

Washington 3 damages cap ignores facts proved at trial. [t takes
into account only the plaintiffs age and the average annual state wage
and not the seriousness of either the injury or the less. The statute

153 1d. at 789: tee jiia Smith v. Department of Ins.. 507 So. 2d 1080. 1088-89 (Fla. 1987)
(Florida ton reform damages cap invalidated partly hecause it denie? plaintiff constitutional
benefit of jury tnal). The Boyd court later refused to reconsider its holding. Boyd v. Bulala, 672
F. Supp 915 <WD Va. 1987).

154 647 F Supp. at 788 ("Maintenance of the jury as a fact-finding body is of such
importance and occupies so firm a place in our history and junsprudence that any seeming
curtailment of the nght to a jury tnal should be scrutinized with the utmost care.” (quoting
Dimick v. Schiedt, 293 U.S. 474. 486 (1935))).

155, id. at 789.

156. Foster v. Fibreboard Corp.. No. 87-2-05629-5, slip op. at 12 (Wash. Super. Ct. order on
pre-tnal motion Sept. 18. 1987); Carter v. Fibreboard Corp.. No. 87*-03555-7, slip op. at 30
(Wash. Super. Ct, order on pre-tnal motion Feb. 19. 1988). In Fairer. King County Supenor
Court Judge Ellington declared that the limit "renders the nght to a jury tnal not substantive,
not fully extended " Foster v. Fibreboard Corp., No. 87-2-05629-5. slip op. at 12 (Wash. Super.
Ct. order on pre-tnal motion Sept, 18. 1987).

157. Power v. Union Pac. R.R.. 655 F 2d 1380. 1388 (9th Cir 1981) (under Washington law,
amount of damages for loss of companionship is left to tner of facti; Farman v. Firman. 25
Wash. App 896,611 P 2d !314(1980)(amount of damages for intentional mlliction of emotional
distress is question for tner of fact).

158. Shea v. City of Spokane. |7 Wash. App 236. 562 P.2d 264 (1977) (proof of damages is
question of fact for jury). Baker v. Prewitt. 3 Wash. Ten. 595. 19P 149 (1888) (where amount of
damages is not fixed, agreed upon, or liquidated, jury must be called unless waived)

159. Some such common-law rules have become court niles. Eg.. Wash. Super. Ct. Civ
R 59(a)(5) (judge may set aside excessive verdict and order new tnal),
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"invades the province of the jury and restricts the jury 3 ability to
assess damages." 180 It is therefore unconstitutional under the Wash —
ington Constitution._16l

I1l. CONCLUSION

Washington 3 damages limit violates the state equal protection and
right of trial by jury guarantees. Under the state equal protection pro—
vision, courts should give the statute intermediate scrutiny. This stan—
dard of review is supported by Washington case law, case law in other
states, and public policy considerations. Because the statute 3 classifi—
cations are not substantially related to a legitimate legislative interest,
the statute denies tort plaintiffs the equal protection of the laws. The
statute denies the right of trial by jury because it materially invades
the province of the jury to find facts.

State constitutional guarantees of due process and equal protection
should not be understood by courts merely to restate the fourteenth
amendment. Washington courts can and do grant greater protections
of individual rights under the state constitution. Such protection is
warranted in the review of legislation that classifies and affects the

rights of tort victims.

Marco de Sa e Silva

, 160. Boyd v. Bulala. 647 F. Supp. 781, 789 (W.D. Va. 1986).

161 The limit by its terms applies to all "action[s] seeking damages for personal injury or
death." Wash.Rev. Code § 4.56.250(2) (1987). Nevertheless, the limit is not unconstitutional
on jury tnal grounds as to all such actions, but rather only to actions for personal injury.
Whether a person is entitled to a jury trial under the Washington Constitution depends on
whether the right existed in 1889. when the Washington Constitution was adopted. Firchuu v.
Gaskill, ss Wash. 2d 109, 558 P.2d 194 (1977). The nght to ajury tnal in a civil action existed
in Washington in 1889. see Baker v. Prewitt. 3 Wash. Terr. 595. 19 P. 149 (1888) (breach of
warranty action); Nonhem Pac. R.R. v. Holmes. 3 Wash. Terr. 543, 18 P 76 (1888) (negligence
action). The state constitution therefore preserves the nght. On the other hand, the cause of
action for wrongful death did not exist until created by the legislature in 1917. 1917 Wish. Laws
ch. 123.§ I. Although panies to a claim for wrongful death have a nght to ajury tnal, that nght
is statutory and not constitutional.

The distinction may cause a coun to sever the application of the damages limit as to personal
injury actions hut leave intact the limit as to wrongful death. contra Carter v. Fibreboard Corp.,
No. 87-2433555.7. slip op. at 31 (Wash. Super. Ct. order on pre-tnal motion Feb. 19, 1988) yuiy
trial nght exists regardless of "whether the nght was created by statute or existed at common
law"). Severance would, in effect, amend Washington's wrongful death act to provide for a limit
on noneconomic damages. Such a limit is probably constitutional under the Washington jury
tnal guarantee. see Hall v. Gillms. 13 11I. 20 26. 147 N E 2d 352 (1958). But tee White v. State.
203 Mont, 363, 661 P 2d 1272 (1983).
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Washington’s Noneconomic Damages Limit

Table: Reported Decisions on the Constitutionality of Medical
Mai.fracticu and Tort Reform Damages Limits. This Table gathers in
chronological order recent decisions on the constitutionality of medical malpractice
and tort reform damages limits. The Table does not include cases that have been
overruled or that merely follow binding precedent. Where bo.Ilt a state and federal
court have decided the constitutionality of the same statuie, the Table reports both
decisions. For citations to the following cases, sec footnotes 38-49.

Standard
Case Limit of Review Held G rounds
Wright v. Central DuPagc Hosp.  5500,000* Q uc  SL*
(HI. 1976 - ,
Jones v, State Bd. of Medicine Variable* NA C AC’
(Id tho 1976) RB/I R DP,* EPs
Simon v. St Eliz'lh Med. Cntr. $00,000° 0 Ucbh EP*
(Ohio C.P. 1976)
Prendcrgasl v. Nelson (Neb. 1977) $500,000* RB C SP1
Amcson v. Olson (N.D. 1978) $300,000* I uc  EP
Jof%?sgnlvgs% Vincent Hosp. $500,000* Q C DP," EP," JTs
nd.
Carson v. Maurer (N.H. 1980) $250,000N | uc  EP
Ba;l)ggi Hosp. v. Baber (Tex. App.  $500,000HV RB uc  EP°
Malone & Hyde. Inc. v. Hobrecht ~ $500,000™*” NA UC  Baptist Hosp.
(Tex. App. 1985)
Fein v. Pemiancnte Medical $250,000*E RB c DPg EP°
Group (Calif. 1985)
Detar 0%%.5) v. Estrada (Tex. $500,000NM RB uc  EP,"ACs
App. 1
Hogprﬁan 96\{5 )United States (9th $250.000NE RB c EPF
ir. 1
Duren v. Suburban Comm'y $200,000° Q uc Qs
Hosp. (Ohio C.P. 1985)
S|b(ley V. gsg)ard of Supervisors $500,000NM Q R EPs
La. 1
Waggoner v. Gibson (N.D. Tex. ~ $500,000** RB UC  DP8EP8ACS
1
Boyd V. Bulala (W.D. Va. 198)  $750,000% RB c DP,° EPs
. . NA uc
Lui&s%v. United States (5th Cir. ~ $500.000NV! RB c DP,EEPF
Smith v. Dep't of Ins. (Fla. 1987)  5450,000*E NA Uc  AC*IT1
Lucas v. United States (Tex. 5500.000 RB uc  AC*
1988) $150,000*E

Explanation o f symbols:

Type ofdamages limited: A = All damages; G = General damages; NE = Noneconomic
damages; NM = Nonmedical damages ) . .

SGndIard of review: 1= Intermediate: RB - Rational basis; NA = Not applicable; Q
= Unclear

Holding: C = Constitutional or not unconstitutional; UC = Unconstitutional: D =
Dictum; R = Not decided in reported case, remanded to tnal court for decision as to
constitutionality .

Groundsfor court's decision: AC = Right of access (o courts; DP = Due process; EP =
Equal protection: JT = Right of tnal by jury; SL = Special legislation; SP = Special
pn.ilege; Q = Unclear o

Constitution relied on by court: B = Both federal and state constitutions; F = Federal
constitution only; S = State constitution only, @ = Unclear
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March 27, 1990

Rep. Peter Goll, Co-Chairman
House Judiciary Committee
Alaska State Legislature
P.0O. Box V

Juneau, Alaska 99811

Re: House Bill 166 - Jackson vs. Power
Dear Representative Goll:

I have been advised that the hospital and medical profession
are requesting that the Committee adopt Section 17 of House Bill
166 as originally introduced by Representative Cotten, which
would for all practical purposes provide the hospitals 1in our
state with 1immunity for medical negligence to patients 1in the
hospitals” emergency rooms. While members of the medical
profession represent that this section of the bill would merely
place the law in the same status as before the Alaska Supreme
Court decision of Jackson v. Power, nothing could be further from
the truth.

The effect of this bill would be to grant virtual immunity
to the hospitals for liability, an area where extreme care and
vigilance is necessary if quality patient care 1is to be achieved.
Not only would this legislation abolish the hospitals®™ liability
for emergency room negligence based upon nondelegable duty as
established in Jackson v. Power, but it would, for all practical
purposes, abolish recovery based wupon theories of apparent
authority and ostensible agency.

Since the Jackson v. Power decision, the hospitals of this
state have had no problems <covering the risk for negligent
patient care in their emergency rooms through insurance. The
hospitals have the option, if they so choose, to pass any
additional costs incurred to the doctors utilizing chese
facilities. What should not be permitted is for the hospitals to
have uninsured doctors operating their emergency services and



Rep. Peter Goll
March 27, 1990
Page TWO

leaving patients with no recourse to recover for the negligent
injuries that have received. I have enclosed for your review a
position paper which 1 have prepared on tho Jackson v. Power
issue and a copy of tho Alaska Supreme Court decision.

I will be glad to answer any Tfurther questions concerning
this matter, as | represented Mr. Brett Jackson, who lost both of
his kidneys and sustained other horrible 1injuries as the result
of negligent medical care in the hospital®s emergency room,
against Fairbanks Memorial Hospital. | further had the
opportunity of handling Mr. Jackson®s case upon appeal to the
Alaska Supreme Court. These issues were extensively debated
before the House Labor and Commerce Committee during the last
session and Representative Donley felt that this section of the
Bill did not have sufficient merit to include in the Labor and
Commerce substitute that was forwarded for the consideration of
the Judiciary Committee.

E & HENSLEY

LAL:fs
Enclosures
lal.let.gol .hou.com
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HOSPITAL LIABILITY TN THE KMKRGKNCY ROOM
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Various hospital, and medical special 1interest groups have
supported lecjislation contained 1in Section 17 of 13 166 which
would 1invalidate the Alaska Supreme Court"s decision 1in Jackson
v. Power. 743 P.2d 1376 (Alaska 1987). This decision held that a
hospital would be financially responsible for negligent acts
committed in the hospital emergency roon, unless done by a
physician of the patient®"s "own choice." This theory of
liability 1is based upon che premise that a business should be
financially responsible for the civil injury that is caused as a
result of the business operation. Further, that when 1involved in
areas of high risk of injury to the public, and where duties are
mandated by statute and public policy considerations, a business
should not be permitted to delegate the civil responsibility for
injury caused to a citizen to another person who may not be
financially responsible.

What the Alaska Supreme Court specifically held in Jackson
was that the hospital, having assumed the duty to staff an

emergency room, should not be allowed to avoid legal
responsibility to patients 1injured there as the result of doctor
negligence by ~claiming that its emergencyroom doctors were
"independent contractors." As a matter of public policy, the

patient was looking to the hospital and not to a specific doctor
of the patient"s choice for emergency room care.

The Supreme Court applied the law as it existed in other
sectors of our society to the modern hospital situation. The
Supreme Court had previously ruled in Alaska Airlines v. Sweatr
586 P.2d 916 (Alaska 1977), that an airlinecould not disclainm
liability for injury or death to passengerswhen it had hired
someone else other than one of its "employees" to operate its air
routes or fly its planes. The risk of 1injury or death from
negligent operation was too great to permit, as a matter of
public policy, such a delegation of responsibility and with it
the concern for safety of the passengers.

In 1990 it can no longer be argued with any validity that
modern hospitals are mere sanitary waysides for the convenience
of the doctor and the patient. The modern hospital is at the
center of our modern health care system. It is in the business



of providing quality health <care and sets the health care
standards for the community. It is required to maintain and
staff emergency vrooms not only by State statute, but by the
requirements of 1its own bylaws and 1its certification from the
Joint Commission on the Accreditation of Hospitals (JCAH).

Prior to the decision in Jackson v. Power, various courts in
the United States had utilized different 1legal theories wunder
which to hold hospitals liable for negligent physician care when

the physician was "not chosen by the patient."” Irrespective of
the legal theories applied, the overwhelming majority of the
recently reported cases have held the hospital responsible. Such
situations wusually occur either 1in the emergency vroom, 1in the
providing of anesthesia, or in the providing of radiology or
pathology services. These areas of health care delivery are the
responsibility of the modern hospital. The theories of recovery
against the hospital have included 1implied agency, ostensible
agency, apparent authority, estoppel, and like doctrines. They

required various degrees of proof on the part of an injured
patient, and often led to uneven and unjust results.

Hospitals outside of Alaska have dealt with these issues of
civil 1liability by simply requiring that physicians with staff
medical privileges <carry liability insurance and by 1insuring

their own remaining risk. Alaska hospitals are unique in this
respect, in that they did not require mandatory 1insurance from
physicians who are members of their medical staff. (The refusal

of many of the doctors in Alaska to carry liability 1insurance is
also unique.) Indeed, Providence Hospital and Humana Hospital in
Anchorage are the only hospitals, 1in their respective nationwide
hospital systems, which do not have such a requirement. They
have not done so in Alaska because of the resistance of the same
doctors that are the leaders 1in the tort reform movementl They
have now joined forces to attempt to not only nullify the effect
of the Jackson decision, but to also do away with the theories of
ostensible agency and apparent authority. Such a law would leave
at risk the better than 75,000 citizens of this state who yearly
seek and obtain care from hospital emergency rooms.

Providence Hospital is the fourth largest private sector
employer in the State of Alaska and has an annual budget that

substantially exceeds $100 million. Even though it iIs a
"nonprofit institution”, it has an advertising budget 1in excess
of several hundreds of thousands of dollars annually. It 1is
simply unconscionable for Providence and Humana Hospitals not to
require their physicians to be insured, and then to spend
thousands of dollars in an effort to reverse the decision of
Jackson wv. Power, which protects the civil rights of their
patients. Since the date of the Jackson decision, the hospitals
of the state have insured for the risk of injury to patients 1in
their emergency rooms. The state hospitals now seek to shift

this risk to the injured patient.



The passage of Section 17 of HD 166 will either deny or
substantially 1increase the burdens and difficulties upon injured
patients obtaining a just recovery. it will not promote quality
health care m the hospital setting 1in this state and would
constitute horrible public policy.

mem.tor.ref.jac.hb.166.2



This case presents an issue of first impression in

this state, concerning health oara delivery in hoapital

emergency vrooraa. .Tha queatipn that wa must resolve in

whether a hoapital may be held vicariously liable for negli—

gent health care rendered by an emergency
* 3
ia not an employee of the hospital, but

room physician who

ia, 1instead, an

independent contractor. We hold that the hospital in th."a

case had a non-delegabla duty to provide non-negligent

phyaician care in ita emergency room and,

liable.

therefore, may ba

t

On the ovening of May 22, 1981, sixteen year old

Brett Jackson waa seriously injured when he fell from a

cliff. Jackson waa airlifted to Fairbanks Memorial Hospital

(FMH). Shortly after .midnight, he waa received 1in the

hospital®s emergency, room.

Jackaon was examined by respondent John Power,

M.D., one of two emergency room physicians on duty at the

time. Dr. Power®s examination revealed multiple lacerations
and abrasions of the patient®s face and scalp, multiple
° ° ' *

contusions and Jlacerations of the Jlumbar area, several

broken vertebrae and gastric distension, suggesting possible

internal injuries. Dr. Power ordered several tests, but did
not order certain proceduresethat could have been us".d to

ascertain whether there had. been damage to the patient®s



kidneys. Jackaon had, in faat, suffared damage to the renal

arterieo and veina which supply blood to and remove blood

from tho kidneys. This damage, undetected for approximately

9 to 10 hours after Jackson®s arrival at FMH, ultimately

caused Jackaon to lose.both of hia kidneys.

=
Jackaon and hia mother, Linda Estrada, (herein—

after referred to collectively aa Jackson) filed suit. In

their complaint they alleged negligence in the diagnosis,

care and treatment Jackson"received at FMH. Jackson moved

for partial summary judgment leaking to hold FMH vicariously

liable as a matter of 1law for the care rendered by Dr.

Power. In support of his motion, Jackson advanced three

separate theories* (1) eenterprise liability; (2) apparent

authority; and (3) non-delegable duty.

After briefing and argument,
* .
that FMH could not be held liable

the superior court

held, as a matter of law,

t

under an enterprise Jliability theory, and that genuine

issues of material fact.precluded summary judgment on the

two remaining theories.

We subsequently granted Jackson®s

petition for review of the court®s ruling.

1, The superior -court . also"™ rejected three
motions for summary judgment by various respondents seeking
to have Linda Estrada®s claim against them-dismissed on the

*

(Footnote Continued)
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t
Initially, it 1ia important to clarify tho exact

issuo that we have been asked to rooolve. Jackaon haa

conceded, for purposes of this appeal, that Dr. Power waa

not an omployee of FMH, but an independent contractor

employed by respondent Emergency Room, Inc. (ERI), and that

ERlI and FMH are separate legal entities. Traditional rules

of reapondoat superior are, therefore, 1inapposite. Jackson

also makes no claim that FMH was 1itself negligent 1in ita

selection, retention, or supervision of Dr. Power. Con—

sequently, we have no occasion to consider the doctrine of

corporate negligence. Jackaon asks us to resolve only

whether a hospital should be vicariously liable, as a matter

(Foocnote Continued) * .

ground that it was etime barred by the statute of

limitations. None of therespondents crosB-petitioned for
review of that issue.

2. The doctrine of corporate negligence holds
that a hospital owes an independent duty to its patients to

use reasonable <care to insure that physicians granted
hospital privileges are competent, and to supervise the
medical treatment provided by members of its medical staff.
See Tucson Medical Center v. Mlserch, 545 P.2d 958, 960
(ArizT 1976); Darlingv. Charleston Community Mem. Hoso,,
211 K.E.2d 253 (111. 1565); Pedroza v. Bryant, HI| P.2d 166,
170 (Wash. 1984); Johnson v. MIsericordla Community Ho3p.,
301 N.W.2d 156 (WisT 1981)* See generally, Janulia & Horn-
stein, Damned If You Do, Damned If You Don"t: Hospitals*
Liability for Physiciansl Malpractice, 64 Neb. L. Rev. 689,
702-68 (1985)j Note, Hoapital Corporate Liability: An
Effective Solution to Controlling Private Physician Inco"m?
petence, 32 Rutgers L.u.™642, 360-72 (1979) .

4.



of public policy, for the negligence or malpractice of an

indopondont contractor/physician, committed while treating a

patient in the hospital®s emergency room, under theories of ~

(1) enterprise ,liability; (2) apparent authority; or (@3
non-dalegable duty.

"y

A« previously noted, this caao presents this court

with an issue of first.impression,

The generally accepted rule 1is that, whore an em—
ployment relationship exists between tho physician and tho

hospital, the hoapital will be liable, under the traditional

rule of respondeat superior, for any negligence or malprac—

tice which results in injury to a hospital patient. E.g.,

Bing v. Thuning, 143 N.E.2d 3, 9 (N.Y. 1957); Weldon v.

Seminole Municipal Hospital, 709 P.2d 1058, 1059 (Okla.

1985). Conversely, no

° *

liability attaahes to the hospital

I LN
- .

3. * Jackson haa yet to prove that any negligence
or malpractice did in fact occur. In order to resolve the

issue presented here, however, we must assume negligence.

We, of course, express no opinion as to the actual merits of
Jackson®s claim.

4. In Baker v. Werner, 654 P.2d 263, 267 n.6
(Alaska 1982), Baker appealed the trial court"s rejection of
his theory of vicarious liability in a wrongful death action
against a physician, hoapital and attending nurse. Because
we upheld the jury®s finding that the defendants were not
negligent, we did not reach the merits of the 1issue, "any
theory of vicarious liability (being) irrelevant.”™ Id.



whan tha physician 1s an independent contractor. E.g.

Graana v. Rogers, 498 N.E.2d 867, 871 (111. App. 1986)j Hill

v. St. Clara®s Hosp., 490 N.E.2d 823, 827 (N.Y. 1986). Sea

generally Comment, Tha Hoapital-Physlolan Relationship! Hos—

pital Responsibility for Malpractice of Physicians, 50 Wash.

L. Rev. 385 (1975) (hereinafter "Comment, Hoapital
Responsibility™).

Jackson concedes that Dr. Power was an independent

contractor] however, he asserts that Alaska“®s law of

respondeat superior mandates a result different than that

which would be reached under the general rule,5 Jackson

argues that our decision in Fruit v. Schreiner, 502 p;2d 133

(Alaska 1972), establishes that the law of "vicarious legal

responsibility”™ 1in Alaska is "enterprise liability." Thus,

he contends, 1i1f tha enterprise 1impacts society and the

negligent act occurred during an activity performed for the
° *

benefit or in the interest of the enterprise, "the enterprise

ia liable.

5 The trial court decided the 1issue of the

applicability of enterprise liability as a matter of Ilaw.
We - scrutinize questions of law under a de novo or
independent judgment standard of review. Hicklin v. Orbeck,
565 P.2d 159, 163 n.6 (Alaska 1977), ?vv'd on other grounds,
437 U.S. 518, 57 L. Ed. 2d 397 (19 . When reviewing a
question of law, it is our "duty to adopt tho rule of law
that 1s most persuasive in light of precedent, reason and
policy.” Guin v. Ha, 591 P.2d 1281, 1284 n.6 (Alaska 1979).



Jacksonla argument proves unpersuasive. . First,

Jackaonla 1interpretation of “Fruit io flawed. A close

reading of that case showa that we did not view "enterprise

liability” aa a aeparate theory of liability or a distinct

cause of action. Rather, enterprioe liability waa seen as

one of two w/.dely accepted theories wuaed by courts to

justify imposition of vicarioua liability in an established

employer/employee context*. Id» at 138-39. Aa was noted in

Fruit:

[T]he ™"enterprise™ theory . . = finds
liability whenever the enterprise of the
employer would have benefited by the

context of the act of the employee but
for the unfortunate injury.

The rule of respondeat superior however,
; is Tlimited®™ to requiring an
enterprise to bear the loss 1incurred as
a result of the employeels negligence.
The acts of tha employee "need be so
connected to hia employment aa to
justify requiring that the employer bear
that loss. i . .

Id. at 140-41 (emphasis added) (footnotes omitted). See

generally Morris, Enterprise Liability and tha Actuarial

Process - tha |Insignificance of Foresight, 70 Yale L. J.

554 (1961).

Additionally, our decisions since Fruit show that

we have applied the theory of respondeat superior only in an

employer/employee context, unless one of the ,wall

established exceptions to that rule exists. Sea, Parker



Drilling v. O"Neill, 674 P.2d 770, 775 (Alaska 1983)y
Williams v. Alyeska Pipeline Service Co.f 650 P.2d 343, 349

(Alaaka 1982); Hammond v. Bechtel Inc., 606 P.2d 1269, 1273

(Alaaka 1980); Barton v. Lund. 563 P.2d 875, 876 (Alaaka
1977); Luth v. Rogers & Babler Construction, 507 P.2d 761,

763-64 (Alaska 1973), Jackaon®s theory presents no auch

exception.

Finally, the caaea from other jurisdictions cited

by Jackaon provide little support for his theory; thoae

caaes deal only with theories of apparent agency or

corporate negligence. Moreover, although at least two

courts appear to have implicitly indicated a willingness to

recognize a theory of enterprise liability, jee Alden v.

Providence Hospital, 382 F,2d 163, 166 (D.C. Cir. 1967);
Adamski v. Tacoma- General Hospital, 579 P.2d 970, 977 & n.5

(Wash. App. 1978), to date, no court has explicitly embraced

that concept, . . Q. .

In short, Jackson®s theory of enterprise liability

is not yet tha law in Alaska.

6 3ome commentators have suggested

enterprise tort doctrine as a basis for imposing liability
for any tort occurring as part of the hospital enterprise.
See Southwick, Hospital Liabilityt Two Theories Have Been

Merged, 4 J. Legal Mod*. TJ 3-5 (1983)"; CommentHospital
Responsibility, supra at 418-19,



Jackaon next arguaa that tha trial court orrod in
holding that genuina 1aauaa of material fact prevented it

from granting summary judgment on hia theory of apparent

authority,

Although we have recognized the doctrine of appar-

ent authority in other contexts, bvoo City of Delta Junction

v. Hack Truck, 670 P.2d 1128, 1129-30 (Alaska 1983)

(national distributor and Jlocal franchise)j Perkins v.

Willacy, 431 P.2d 141, .142 (Alaska 1967) (husband and wife)

this is the first time we have been asked to apply this doc—

trine to a hospital-independent contractor/physiciari

rela—
tionship.

Cases from other jurisdictions®show a strong trend
toward liability against hospitals that permit or encourage

patients to believe that independent contractor/physicians

are, 1in fact, authorized agents of the hospitals.7 These

courts have “held hospitals vicariously |Iliable wunder a

7, The only exception to this modern trend of
which we are aware i1s Greene v. Rogers, 498 N.E.2d 867 (111.

App. 1986) , In Greene-) the court specifically refused to
apply apparent agency to a hospital-emergency room doctor
relationship becauBQ "(t]Jhe absence of the power to control
the decision-making of the emergency room physician demands
that tho independent vrelationship between hospital and
emergency room physician be recognized,"” Id. at 871. We

view Greene as an aberration dependent upon reasoning which
is not particularly persuasive.



doctrine labeled either "ostensible™ or "apparent™ agency or

"agoncy by estoppel.” See Porublansky v. Emory University,

275 S.E.2d 163, 168 (Ga. App. 1981) ; Paintavllla Hospital v.

Rose, 683 S.W.2d 255, 257 (Ky, 1985); Mehlman v. Powell, 378

A.2d 1121 (Md. 1977); Grewe v. Mt. Clemana General Hospital,

273 N.W.2d 429, 432-33 (Mich. 1978); Arthur v. St. Petera

Hospital, 405 A.2d 443 (N.J. Super. 1979); Hannola v. City

of Lakewood, 426 N.E.2d 1187, 1192 (Ohio App. 1980); Weldon,

709 P.2d at 1060; Themlna v. Emanuel Lutheran Charity Bd.,

637 P.2d 155, 158-59 (Or. App. 1982); AdamBkl v. Tacoma Gen—

eralHospital, 579 ?,2d 970, 977 (Wash. App. 1978); see

generally Janulia &Hornatein, supra at 696-702. Although

courts and commentators often use these terms inter —

changeably, they are not theoretically identical.

The "ostensible™ or ™"apparent”™ agency theory ia

baaed on Section 429 of the Restatement (Second) of Torts

(1965) , which provides*

eOne who employs an independent contrac—
tor to perfgrm services for another.
which are accepted in tha reasonable be—
lief that the services are being ren—
dered by the employer or by hia ser—

vants, 1a subject to liability for phys—

ical harm caused by the negligence of

the contractor in supplying such servic—
es, to the same extent as though tha em—
ployer were supplying them himself or by

his servants.

“#-

Two factors are relevant to a finding of ostensible agency*

m
(1) whether the patient looks to the institution, rather



than the individual physician, for care; and (2 whether

the hoapital "holds out"” the physician aa its employee.

Simmons v. St. Clair Memorial Hospital, 481 A.2d 870, 874

(Pa. Super. 1984); see also Irving v. Doctors Hospital of

Lake Worth, 41t So. 2d 55, 60-61 (Fla. App. 1982); Smith v.

St. Francis Hospital, 676 P.2d 279, 282 (Okla. App. 1984).

"Agency by estoppel,”™ 1in contrast, 1is predicated

on the arguably stricter standard of the Restatement (Sec—
ond) of Agency S 267 (1958). Section 267 provides*

One who represents that another 1is"his
servant or agent and thereby causes a
third person justifiably to rely upon
the care or skill of such apparent agent
is subject to liability to the third
parson for harm caused by the Jlack of
care or skill of the one appearing to ba

a servant or other agent as if he were
such.

Under  this theory, there must be actual reliance upon the

representations of the principal by the person injured.

MehIman, 378 A.2d at 1123.

Thus, theoretically, there need be no
causal relationship between the
principal®s conduct and. tha plaintiff-s
reliance to warrant a conclusion of

ostensible agency; such « a causal
relationship and such a change of posi—
tion, however, is the essence of

estoppel to deny agency.

Janulis 6 Hornstein, supra at 697.

Jackson®, in essence, asks us to adopt a rule of

ostensible agency. FMH, on the other hand, requests that we

follow Greeneand refuse to apply this doctrine 1in the



hospital-physician context or, alternatively, that we adopt

a rule which ia eaaentially eatoppel by agency. Although we

find nothing antithetical about applying tho doctrine of

apparent authority to a hospital-independent contractor/

physician relationship, we perceive no reason to adopt a

special rule in thiB area. We believe that traditional

rules of apparent authority provide sufficient guidelines.

In City of Delta Junction, we defined the doctrine

of apparent authority in Alaska as.followst

Apparent® authority to do an act iB cre—
ated as to third persons by written or
spoken word or any other conduct of the
principal which, reasonably interpreted,
causes the third person to believe that *
the principal consents to have the act
done on his behalf by the person pur—
porting to act for him.

670 P.2d at 1130 (quoting Restatement (Second) of Agency s
*

27, at 103 (1958)); We went on to emphasize that it is the

principalls conduct that gives rise to his liability and not

the conduct of the alleged agent; ™"one dealing with an

alleged agent must prove that the principal was responsible

for the appearance of .authority, by doing something or

permitting the alleged agent to do something that led oth—

ers, including the plaintiff, to believe that the agent had

the autVority he purported to have.” 1d, (quoting W. Seavy,

Handbook of Tha Law of Agency S 8, at 13 (1964)).

Relying on City of Delta Junction, the trial court

hold ** t existing faotual. disputes required Jackson to



submit his apparent authority theory to the jury. When

reviewing the denial of a motion for summary judgment, we

must determine whether genuine ~“issues of material fact

exist, and if not, whether the moving party is entitled to

judgment as a matter of law. Alaaka R. Civ. P. 56(c);

Shatting v. Dillingham City School District, 617 P.2d 9, 11

(Alaaka 1980). In reaching this decision we must draw all

reasonable inferences in favor of tha non-moving party and

against the movant. Id.

Drawing all reasonable inferences in the light

moat favorable to FMH, the record shows the following; at

the time of Jackson®s accident, FMH was the only civilian

hospital north of Anchorage providing emergency room

services 1in Alaska. Two road signs in Fairbanks note the

location of the hospital. However, neither of these signs

specifically refer to the existence of emergoncy room

services. The signs were not constructed or situated by

FMH . In fact, FMH does no advertising at all.

From the time of its establishment in 1972, FMH

has never staffed its emergency room with its own physician

employees, but has always relied upon 1local physicians to

provide that service. Prior to the formation of ERI in

1977, FMH"s emergency room was.serviced by three local clin—

ics, each providing one physician on a nightly baBis. After

1977, ERI provided one physician on a nightly basis wno



: : a
worked a 14-hour graveyard shift (6x00 p.m. to 81i00 a.m.).

Whilo on duty in tho emergenoy room, tho ERI physician waa

"in charge” and no FMH porsonnol wore responsible for oithor
scheduling or monitoring tho emergency room physicians. No
contractual

arrangement exiatod between FMH and ERI for tho

provision of emergency room physicians.

In apparent non-life threatening situations the

first person an incoming patient sees at the emergency room

is tho admissions clerk. Immediately adjacent to the

clerk®s desk is a sign which indicated that physicians from

ERI wero working in tho emergency room. Although the exact

state of Jackson®s awareness is not entirely clear, there 1ia

evidence suggesting that he waa admitted 1in a conscious

/
state. Neither Jackson nor his mother selected FMH as the

place of treatment nor Dr. Power as Jackson®s physician.

8. The clinics continued to provide an

additional physician for the graveyard shift on a rotation

basis.

9. Jackson testified at his deposition that he
recalled being placed in tha helicopter but had

no
recollection of being removed from it, being taken to FMH,
. or of meeting the doctor who treated him. On the other

hand, the medical records indicate that Jackson, appeared to
be neurologically stable, completely oriented and gave no
indication that he was unconscious or in distress.
Moreover, at hia deposition, Dr. Power testified that
"Jackson was talking”™ and "completely oriented."”

-14



From tho above, a jury could conclude that FMH

held itself out aa providing emergency caro services to tho

public. A jury could alao find that Jackaon vreasonably

believed that Dr. Power waa employed by tho hoapital to

deliver omergenay room service. It is alao possible,

however, that a jury could find to the contrary.10

Unlees tho evidence allows but one inference, the

question of apparent authority is one of fact for the jury.

City of Delta Junction, 670 P.2d at 11311 Themlna, 637 P.2d

at 159; Adamskl, 579 P.2d at 978. In the caoe at bar, tho

record is not susceptible to a single inference. Thus, the

trial court properly denied summary judgment on this.issue.

Vi

Jackson®s final point is that tho trial court

erred in refusing to rule, aB a matter of law, that FMH, as

a general acute care hoapital, has a non-delegable duty to

provide non-negligent physician care in its emergency room.

In essence, Jackson®s position is that when a hospital

10. In this regard, we agree with the
authority that application of apparent authority 1in the

hospital/emergency room physician situation does not require
an express representation to the patient that the treating
physician 1is an employee of the hoepital. Nor is direct
testimony as to reliance required absent evidence that tha
patient knew or should have known that the treating

physician waa not a hospital employee when the treatment was
rendered. Sea caseB cited supra p. 10.

weight of



undertakes to operate an emergency"™ room aa an integral part

of ita health care enterprise, public policy dictatea that

it not be allowed to 1insulate 1i1tBelf from Jliability by

ahunting that responsibility onto”™ another.

FMH, on the other hand/ argues that a hospital
does not have a non-delegable duty to guarantee safe treat-

ment in ita emergency room. Physicians, not hospitals, FMH

asserts, have a duty to practice medicine non-negligently.

Thus, according to FMH, a hospital cannot be held to have

delegated away a duty it never had. ,

e The trial court ruled that "[t]here cannot be a

nonrdelegable duty if there is no contractual relationship.”

Since it was unclear from the evidence whether or not there

waa any contractual relationship between ERI and FMH, the

court denied Jackson®s motion for summary judgment. “Init—

ially, we note the trial court"s erroneous characterization

|
of the issue. By holding that there can be no "non—

delegable duty if there is no contractual relationship,™ the

court confused the question of tha existence of a duty with

the 1issue of whether a duty is non-delegable. The flaw in
this reasoning is self-evident. As FMH points out, a party

cannot be held to have delegated away a duty it never had.

Thus, tha threshold question 1is whether FMH had a duty to



provide emergency room- care. Only if it did, i i
necessary to determine what that duty entailed.

FMH ia licensed ao a ‘'"general acute care

hospital.""11 Ab such, it ia required to comply with state

regulationo designed to promote "safe and adequato treatment

of individuals in hospitals in the interest of. public

health, safety and -welfare.” AS 18.20,060. These

regulations provided, at the time of Jackson ™ accident,

that an acute care hospital shall "insure that a physician

is available to respond to an emergency at all times."

Former 7 AAC 12.110(d)(2).12 Thus, at a minimum, the lav

imposed a duty on FMH to provide emergency care physicians

on a 24-hour basis.

FMH, however, voluntarily assumed a much broader

duty. At the time of Jackson®"s accident, FMH was accredited

by the Joint Committee on the Accreditation of Hospitals

11. A general acuta care hoapital 1a a "facility
which provides hospitalization for inpatient medical care of
acute illness or injury and obstetric care.”™ 7 AAC 12.100.

12, In 1983, this regulation waa amended to
provide that"(a] general acute care hospital must provide

(among other services not relevant here] emergency
care services."” 7 AAC 12.105 (emphasis added).



(JCAH) .13 In order to receive and maintain accreditation,14

FMH had to comply with the JCAH*8 standarda promulgated 1in

tho Accreditations Manual For Hospitals, Emergency Services.

Standard 1 mandates that all accredited hospitals implement

a well defined plan for emergency care based on community

need and the capability of the hospital. The JCAH standards

also mandate, among other things, that: (1) FMH®"s emergency

room be directed by a physician member of the active medical

staff (Standard 11); (2) FMH" s emergency room be integrated

13. The JCAH waa formed
the American College of SurgeonB,
Physicians, the American Hospital Association, and the
American Medical Association. Its purposo waa to establish
minimum hospital standards for patient care. For details of
the program, see Dornotte, The Lecral Impact on Voluntary
Standards in Civil Actions Against tne""Health® Care Provider/
N.Y.I*. Sch. L. Rev. $2%, £25-28 (1977); Holbrook & Dunn,
Medical Malpractice Litigation! The Discoverability and Use

of Hospitalsl Quality Assurance Committee Recorcs™ UT
Washburn L.J. 54, 57 (1976),

in the early 1950"s by
the American College of

14. Hospitals voluntarily seek accreditation for
financial and professional prestige reasons. First,
accreditation by the JCAH means the hospital qualifies to
participate in the federal Medicare and Medicaid programs.
Accreditation by JCAH 1ia deemed substantial compliance with
the Medicare <conditions of participation. 42 U.S.C. S
1395bb  (1902); 42 C.F.R. S 405.1901(d) (1986). See
generally, Dornette, Bupra n,13 at 927, Holbrook & Dunn,
supra n.I13, at b58. Second, JCAH accreditation 1is often a
prerequisite to obtain3.ng approval of internship and
residency programs. See generally, American Medical
Association Directory of Accredited Residencies 3 (1875-76),
quoted i1n Dornette, supra n.13, at 828. Finally, the
institution®s reputation and standing 1in the community 1is

affected by whether it receives JCAH accreditation. See
Holbxook & Dunn, supra n.13.



with other unite and departments of the hospital (Standard

111); (3) that emergency care be guided by written policioa

and procedures; and (4) that tho quality of care be continu—

ally reviewed, evaluated and assured through establishment

of quality control mechanisms (Standard V).

Additionally, FMH"s own bylaws provided for the

establishment and maintenance of an emergency room. Article

X, section 1(d) (@) (b) of FMH"s Medical Bylaws provides for
an emergency room as one of the services of the hospital.

Article XI, section 3(e) provides for the creation of an

emergency room committee which 1is required among other

things to:

(@ formulate rules and regulations for
the continuous coverage of the
emergency room; and e

(b) supervise tho clinical work in that
lepartment.

. Based upon the above, it cannot seriously be ques—

tioned that FMH had a duty to provide emergency room Servic—

es and that part of that duty was to provide physician care

in its emergency room. Having so determined, we must next
ascertain whether FMH"s duty to providephysician care 1in
the emergency room ia ron-delegable. That 1is, we must

determine whether, having assumed the duty to staff an

emergency room, FMH should ba . allowed to avoid re—

sponsibility for the care rendered therein by claiming that



tho physicians it provides are® not its employees. Wo

conclude that it cannot.

A non-delegable duty io an established exception

to the rule that an employer 1ia not liable for tho negli—

gence of an independent contractor. W. Keeton, D. Dobbo, R.

Keeton, D. Owen, Prosser and Keeton on Tho Law of Torta, s

71 at 511-12 (5th ed. 1984). According to the late

Professor Prosser, ouch a duty "may be 1imposed by statute,

by contract, by franchise or by charter, or by tho common

law." Id. Among the duties considered non-delegable are
the following: ; mx -
[T]he duty of a carrier to transport its -

passengers in safety, of a railroad to
fence its tracks properly or to maintain
safe crossings, and of a municipality to
e keep its streets in repair; the duty to
afford lateral support to adjoining
land, to refrain from obstructing or en—
dangering the publiahighway, to keep
premises reasonably safe for business
.evisitors, to provide employees with a
s.fe place to work; the duty of a land—
lord to maintain common passageways, to
make repairs according to covenant, or

to use proper care 1in making them, and
no doubt others. # .

Id. (footnotes omitted). However:

It is difficult to suggest any criterion
by which the non-delegable character of
e such duties may be determined, other
than the conclusion of the courts that
the responsibility 1is so 1important to
tfie community that the employer should

not be permitted to transfer It to an—
other.



Id. at 512 (emphasis added), Accord, Alaaka Alrllnaa v.

Sweat, 568 P.2d 916, 925-26 (Alaska 1977).

OQur principal doaision on non-delegable

Sweat, 568 P.2d 916. In that

duty ia

case, Sweat oued Alaoka

Airlinoo for injuriea auntainod in an air craoh while trav—

eling aboard a Chitina Air Service plane. Id» at 922.

Chitina had been ongagod under a contract with Alaska Air—

lines to servicea portion of Alaska Airlines”™ regularly

scheduled routes. Id. at 9.21, 0922. Alaska Airlines con—

tended that Chitina was an independent contractor and there—

fore it waB not liable for Chitina®s negligence. Id. at

923. The trial court found AlaskaAirlines vicariously

liable baaed on Restatement (Second) of Torts S 428. Id. On

appeal, we affirmed the trial court®s decision on the alter—

native ground that Alaska Airlines owed a common law non—

delegable duty of safety to i1ts passengers. Id. at 925. We

reasoned:

We believe that the responsibility of a
common carrier for the safety of its
passengers 1s so important that the car—
rier should not be permitted to transfer
it to another, A scheduled common car—
rier such as Alaska 1is given a monopoly
or semi-monopoly primarily for the pur—
pose of furnishing safe and reliable
scheduled air transportation. It should
not be permitted to barter away 1its re—
sponsibility to the traveling public by
means of contracts with other carriers.

IT this were permissible, an air carrier
could avoid liability by engaging 1in
independent contracts for furnishing

food, maintenance of 1ita planes and



conceivably even for supplying crews.
Regardless of whothor such contracts may
bo permitted by regulatory authorities,
the traveling public is entitled to look
for protection to the <certificated

carrier vresponsible for the scheduled
route.

Id. at 926, . .

We have little trouble concluding that patients,

such as Jackson, receiving treatment at a hospital emergency

room are as deserving of protection as the airline passen—
gers in Sweat. Likewise, the importance to the community of
a hospital®s duty to provide emergency room physicians ri—
vals the 1importance of the common-carriers® duty for the
safety of its passengers. We also find a close parallel be-

tween the vregulatory scheme of airlines and hospitals.

Undoubtedly, the operation of a hoapital is one of the most

regulated activities in this state. Besides the Iicense,A

and certificate of need,l1* requirements mentioned above, a

hospital must comply with state regulations promulgated to
control its activities, AS 18.20.070, 7 AAC 12.610; adopt a

state approved risk management program "to minimize tho risk

of injury to patients,!* AS 18.20.075; and undergo ™"annual

inspections and 1investigations” of its facilities, AS



«

mandate* tha rule we adopt today. Not only 1ia thia rule

conaonant with thrt public perception of tho hospital aa a

multifaceted hoalth care facility responsible for the quali—

ty of medical care and treatment rendered, it alao treats

tort liability in the medical arena in a manner that 1ia

consistent with the commercialization of American medicine.

Finally, we simply cannot fathom why liability should depend

upon tha technical employment status of the emergency room

physician who treats the patient. It is the hospital % duty

to provide the physician, which it may do through any means

at 1i1ts disposal. The means employed, however, will not

change the fact that tha hospital will be responsible for

tho care rendered by physicians it has a duty to provide.

Thia holding 1is necessarily, limited. Wo do not

change the standard of care with which a physician must

comply, nor do we extend the duty which we find non-

delegable beyond 1its natural scope. Our holding does not

extend to situations where the patient is treated by his or

her own doctor in an emergency room provided for the con—

venience of the doctor. .Such situations are beyond tha
scope of the duty assumed by an acute care hospital. Rather
our holding 1is limited to those situations where: a patient

comes to the hospital, as an institution, seeking emergency

room services and is treated by a physician provided by the

hospital. In such situation*, tho hospital shall be

-24
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Medical malpractice uction was
brought against hospital. The Superior
Cntirt, Fourth Judicial District, Fairbanks,
Gerald J. Van Hoomissen, J., denied patient
summary judgment and petition for review
was filed. The Supreme Court, Burke, J.,
held that; (Il hospital could not be held
vicariously liable for negligence or mal-
practice of independent contractor/physi-
cian under enterprise liability; (2) genuine
issue of material fact as to whether hospi-
tal held itself out as providing emergency
care services to public precluded summary
judgment for patient on apparent authority
theory; and (3) general acute care hospi-
tal's duty to provide physicians for emer-

gency room care was nondelegable.

Affirmed in part, reversed in part, and

remanded.

1 Hospitals «=7

Doctrine of corporate negligence holds
that hospital owes independent duty to its
patients to use reasonable care to insure
that physicians granted hospital privileges
are competent, and to supervise medical
treatment provided by members of its
medical staff.

2. Hospitals c=7

Generally accepted rule is that where
employment relationship exists between
physician and hospital, hospital will be lia-
ble, under traditional rule of respondeat
superior, for any negligence or malpractice
which results in injury to hospital patient,
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room services and part of duty was to
provide physician care in emergency room.

10. Hospitals «=7

General acute care hospital's duty to
provide physicians for emergency room
care was nondelegable, and thuB hospital
could not shield itself from liability by
claiming that it was not responsible for
results of negligently performed health
care when law imposed duty on hospital to

provide that health care.

11. Master and Servant S~.l1IS
Nondelegable duty is established ex-

ception to rule that employer is not liable

for negligence of independent contractors.

12. Hospitals «=7

Rule that general acute care hospital’s
duty to provide physicians for emergency
room care is nondelegable does not change
standard of care with which physician must
comply and does not extend to situations
where patient is treated by his or her own
doctor in emergency room provided for con-
venience of doctor.

13. Hospitals «=7

Acute care hospital was vicariously lia-
ble as a matter of law for negligence or
malpractice committed by physician on a
patient who came to hospital seeking emer-
gency room services; physician was provid-
ed by hospital as part of its nondelegable
duty to provide nonnegligent physician care

in emergency room.
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Before RABINOWITZ, GJ,, and
BURKE, MATTHEWS and COMPTON.
JJ.

OPINION

BURKE, Justice.

This case presents an issue of first im-
pression in this state, concerning health
care delivery in hospital emergency rooms
The question that we must resolve s
whether a hospital may be held vicariously
liable for negligent health care rendered by
an emergency room physician who is not an
employee of the hospit: I, but is, instead, an
independent contractor. We hold that the
hospital in this case had a non-delegable
duty to provide non-negligent physician
care in its emergency room and, therefore,
may be liable.

On the evening of May 22 1981. sixteen
year old 3rett Jackson was seriously in-
jured when he fell from a cliff Jackson
was airlifted to Fairbanks Memorial Hospi-
tal (FMH). Shortly after midnight, ho was
received in the hospital’s emergency room.

Jackson was examined by respondent
John Power, M.D., one of two emergency
room physicians on duty at the time. Dr.
Power's examination revealed multiple lac-
erations and abrasions of the patient's face
and scalp, multiple contusions and lacera-
tions of the lumbar area, several broken
vertebrae and gastric distension, suggest-
ing possible internal injuries. Dr. Power
ordered several tests, but did not order
certain procedures that could have been
used to ascertain whether there had been
damage to the patient's kidneys. Jackson
had, in fact, suffered damage to the renal
arteries and veins which supply blood to
and remove blood from the kidneys. This
damage, undetected for approximately 9 to
10 hours after Jackson's arrival at FMH.
ultimately caused Jackson to lose both of

his kidneys.

Jackson and his mother. Linda Estrada,
(hereinafter referred to collectively as Jack-



39K Midu
sum fill'd suit lii their complaint they
alleged negligence in thi' diagnosis, care
ami treatment Jackson r<¢c**ivetil at FMH
Jackson inuvi'il fur partml nitniinarv judg-
ment seeking ,I' hold FMH vicariously lia*
Ide as a matter of law fur the care ren-
dered hy Dr Power In support of ht«
motion, Jackson advanced *hree separate
theories (1) enterprise liability, (2) appur
iiit authority; and (ill non-delegable duty.

After briefing and argument, the superi-
or court held, as a matter of law, that FMH
m ild not he held liable under nil enterprise
Itubthtv theory, and that genuine issues of
material fact precluded summary judgment
on the two remaining theories.l We subse-
quently granted Jackson's petition for re-
view of the court's ruling.

I Initially, it is important to clarify
the exact issue that we have been asked to
resolve. Jackson lias conceded, for pur-
poses of this appeal, that I)r. Power was
not an employee of FMH, out an indepen-
dent contractor employed by respondent
Emergency Room, Inc. IEKD, and 'hat ERI
and FMH are separate legal entities. Tra-
ditional rules of respondeat superior are,
therefore, inapposite. Jackson also makes
no claim that FMH was itself negligent in
its selection, retention, or supervision of
Dr. Power, Consequently, we have no oc-
casion tu consider the doctrine of corporate

1 The luperior court also rcjccicd three motions
for s_ummar%f judgment by various respondents
seeklng. lo_have Linda Estrada's claim against

them dismissed on the %ro_un_d that it was time

baried by ihe siaiutc of limitations. None of
the respondents cross-pctiuoned for review of
lhal issue.

2. The doctrine of corporate negligence holds
that a hospital owes an independent duty to its
patients to use reasonable care to insure that
physicians granted hospital privileges are com-
petent. and to supervise the medical treatment
provided by members of its medical staff, see
fttewtt Medical Center V. Mistveh, 113 Ariz. 34,
545 P,2d 953. 960 (1976); Darling V. Charleston
Community Mem. Hosp., 33 Ill.2d 326, 211
N.E.2] 253 21965; Pedrovt € Bnant, 101
Wash 2d 226. 677 P.2d 166. 170 (1934); Johnson
» Misericordia Community Hosp., 99 Wis.2d
703, 301 N.W.2d 156 (1931). see generally, Jan-
ulis ii Hornstcin, bamned 1/ You Do, Damned //
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negligencel Jucksoii asks us to resolve
utily whether u hospital should he vicari
outdy liable, us a mutter uf public policy,
fur tin* negligence or malpracticel of an
independent contractor/physician, commit-
ted while treating a patient In the hospital's
emergency room, under theories of (1) en-
terprise liability; (2)apparent authority; or
(I) nondelegable duty.

v

As previously noted, this case presents
this court with an issue of first impres-

sion.'

121 The generally accepted rule is that,
where an employment relationship exists
between the physician and the hospital, the
hospital will be liable, under the traditional
rule of respondent superior, for any negli-
gence or malpractice which results in inju-
ry to a hoapital patient. E.g., Bing p
Thunig, 2 N.Y.2d 056, 163 N.Y.S.2d 3, 11,
143 N.E.2d 3, 9 (N.v.1957); Weldon v.
Seminole Municipal Hospital, 709 p.2d
1058, 1059 (Okla.1985). Conversely, no lia-
bility attaches to the hospital when the
physician is an independent contractor.
E.g. Greene v. Rogers, 147 Ill.App.3d 1009,
101 1n.Dec. 543, 547, 498 N.E.2d 867, 871
(1986); Hill v. St. Clare's Hosp., 67 N.y.2d
72. 499 N'Y.5.2d 904, 908, 490 N.E.2d 823,
827 (1986), See generally comment, The
Hospital-Physician Relationship: Hospi-
tal Responsibility for Malpractice of Phy-

You Don't: Hospitals' Liability for Physicians'
Malpractice, 64 Neb.L.Rev. 689, 702-08 (1985);
Note, Hospital Corporate Liability: An Effectist
Solution to Controlling Private Physician Incom-

petence. 32 Rutgers L.J. 342. 360-72 (1979).

3. Jackson has yet to prove that any negligence
or malpraciice did in fad occur. "In order to
resolve the issue Presented here, however, we
must assume negligence. We, of course, ex-
E)ress no opinion as to the actual merits of
ackson's claim.

4. Ir. Baker V. Werner, 654 P.2d 263,. 267 n. 6
(Alaska 1982), Baker ap#)e_a d the trial court's
rejection of his theory of vi< irious liability in a
wrongful death action against a physician, hos-
pital and attending nurse. Because we upheld
the Jury's finding that the defendants were not
negligent, we did not reach the merits of the
issue, "any theory of vicarious liability [being]
irrelevant." 1d.

sieiant, 50 wash
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ctum jm rid i17S 1A'm S* ItSTj

sictans, 50 Wash.l. Rev. 385 (1975) (herein
after "Comment, Hospital Responsibih
ty")

Jackson concedes that Dr. Power was an
independent contractor; however, he as
sorts that Alasku’s law of respondeat su-
perior mandates a result different than
that which would be reached under the
general rule* Jackson argues that our
decision in Fruit v. Schreiner, 502 p.2d
133 (Alaska 19/2), establishes that the law
of “vicarious legal responsibility” in Alaska
is "enterprise liability." Titus, he con-
tends, if the enterprise impacts society and
the negligent act occurred during an activi-
ty performed for the benefit or in the inter-
est of the enterprise, the enterprise ia lia-
ble.

[31 Jackson's argument proves unper-
suasive. First, Jackson’s interpretation of
Fruit is flawed. A close reading of that
case shows that we did not view "enter-
prise liability" as a separate theory of lia-
bility or a distinct cause of action. Rather,
enterprise liability was seen as one of ti
widely accepted theories used by courts to
justify imposition of vicarious liability in an
established employer/employee context-
1< at 138-39. As was noted in Fruit:

[T]he "enterprise" theory' - - « finds liabil-

ity whenever the enterprise of the em-

ployer would have benefited by the con-
text of the act of the employee but for

the unfortunate injury.

The rule of respondeat superior how-
ever. ... is limited to requiring an enter-
prise to bear the loss incurred as a result
of the employee's negligence. The acta
of the employee need be so connected to
his employment aa to justify requiring
that the employer bear that losa.

3. The trial court decided the luue of the appli-
cability of enterprise liability aa a mailer of law.
We scrutinize questions of faw under a a* novo
or Independent judgment atandard of review.
Hicktin v. Orbeck, 565 P.2d 159. 163 n 6 (Alaaka
1977), rtv'd on other grounds, 437 US. 311. 98
S.Ct. 2412. 57 LEd.2d 397 f1978). When re
viewing a question ol law. It la our 'duty lo
adopt the rule ol law that la most persuasive In
light of precedent, reaaon and policy* cum v.
Ha, 591 P.2d 12SI. 1284 n. ¢ (Alaska 1979).

Id at 140-41 (emphasis Added) (footmil' "
omitted) See generally Morris, Enter
pnse Liability anil thr Amman/ /o
cess—the Insignificance uf Foresight m
Yale LJ 554 (1901)

Additionally, our derisions since Fruit
ahuw that we have applied the theory of
respondeat superior only m an employ
er/omploye* context, unless one of the well
established exceptions to that rule exists
See, Parker Palling r. O'Setll, 674 P 2d
770, 775 (Alaska 1983); Williams v. Alyes-
ka ftpeline Service Co. 650 P 2d 343. 349
(Alaska 1982), Hammond r. Rechtet /nr,
606 P.2d 1269, 1273 IA'iska 1980); fiarton
v. Lund, 563 P 2d 875. 876 rAlaska 1977),
Luth v. Rogers & Rabler Construction.
507 pP.2d 761. 783-64 (Alaska 1973). Jack-
son’s theory presents no such exception

Finally, the cases from other jurisdic-
tions cited by Jackson provide little support
for his theory; those cases deal only with
theories of apparent agency or corporate
negligence. Moreover, although at least
two courts appear to have implicitly indi-
cated a willingness to recognize a theory of
enterprise liability, see Atden r. Prov-
idence Hospital. 382 F.2d 163. 166 (DC
cir.1967); Adamski r. Tacoma General
Hospital, 20 wash.App. 98. 579 P 2d 970.
977 & n. 5 (1978), to date, no court has

explicitly embraced that concept.*

In short. Jacksor.'s theory of enterprise
liability is not yet the law in Alaska.

\Y

Jackson next argues that the trial court
erred in holding that genuine issues of
material fict prevented it from granting
summary judgment on hia theory of appar-

ent authority.

*. Some commentators hive suggested an enter
prise ion doctrine at a ban* for imposing habit
ily for any ion occurring at pan of the hospital
enterprise. see Southwick. Hospital Liability
Tho Theories Have been \icritd. 4J. Left! Mrd
. 3-5(1983); Comment. Hoipuat ftesponubthry.
supra al 418-19.

— e —
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Although wo li.ivc recognized the doc-
trine of apparent authority in other con-
texts, .tec City 0fDelta Junction r. itack
trucks. =170 1*2d 1128. 1129-30 (Alaska
108.1) (national distributor and local fran-
chise), lerkius r Willacy, 131 1"2d 111,
14'' (Alaska 1007) (husband inn! wife), this
is the first time we have been asked to
apply this doctrine to a hospital-indepen-
dent contractor/physician relationship.

Cases from other jurisdictions show n
strong trend toward liability ngamst hospi-
tals that permit or encourage patients to
believe that independent contractor/physi-
cians are, in fact, authorized agents of the
hospitals * These courts have ht'd hospi-
tal* vicariously liable under a doctrine la-
beled either "ostensible" or "apparent”
agency or 'agency by estoppel.” Sec Po-
rutnansky r. Emory University, 156 Ga.
App. 602, 275 S.E.2d 163, 168 (1981),
Painlsmlie Hospital r. Rose, 683 s.w.2d
255. 257 <Ky.1985); Mehlman r. Powell,
378 Aid 1121 (Md.1977); Grewe t. ML
Clemens General Hospital, 404 Mich. 240,
273 N W id 429. 432-33 (1978); Arthur i.
St. Peters Hospital, 169 NJ.Supor. 575,
4(15 A.2d 443 (1979); Hannola r. City of
Lakewood, 68 ohio App.2d 61, 426 N.E.2d
1187, 1192 (1980), Weldon. 709 P2d at
1060; Themms v Emanuel Lutheran
Chanty Bd.. 51 Or App. 901. 637 P.2d 155,
158-59(1982); Adamski r. Tacoma Gener-
al Hospital. 20 wash.App. 98. 579 P.2d
970. 977 (1978); see generally Janulis SI
Homstein, SUpra at 696-702. Although
courts and commentators often use these
terms interchangeably, they are not theo-
retically identical

(4) The "o*teniible” or "apparent”
agency theory' is based on Section 429 of
the Restatement (Second’ -f Torta (1965).
which provides:

One who employs an Independent con-

tractor to perform services for mother

which are accepted in the reasonable be-

7. The only euepoon io this modem trend of
which we lie aware 1i Grtent v. Rtgtn. 147
1 Ape Jd 1009. 101 Itl Dec. 34). 491 N £M 167
(1916). In Grunt, the cow| specifically refuted
to apply apparent agency to a hvtpitalemergen
¢y room doctor relationship because “tljhe ab-
vence of the power to control the decilion mak-

li.-f that the services are being rendered
by the employer or by his servants, is
subject to liability for physical harm
caused by tho negligence of the contrac-
tor m supplying such services, to the
same extent as though the employer
were supplying them himself or by his

servants.

Two factors are relevant to a finding of
ostensible agency: (1) whether the patient
looks to the institution, rather than the
individual physician, for care; and (2)
whether the hospital "holds out” the physi-
cian as im employee. Simmons v. St
Clair Memorial Hospital, 332 Pa.Super.
444. 481 A 2d 870, 874 (1984); see also
Irving r. Doctors Hospital of l,ake Worth,
415 So 2d 55. 60-61 (Fla.App.1982); Smith
v. St. Francis Hospital, 676 p.2d 279, 282
(Okla.App. 1984).

[5J "Agency by estoppel,” in contrast,
is predicated on the arguably stricter stan-
dard of the Restatement (Second) of Agen-
cy 8 267 (1958). Section 267 provides:

One who represents that another is his

servant or agent and thereby causes a

third person justifiably to rely upon the

care or skill of such apparent agent is
subject to liability tr the third person for
harm caused by the lack of care or skill

A the one appearing to be a servant or

other agent as if he were such.

Under this theory, there must be actual
reliance upon the representations of the
principal by the person injured. Mehlman,
378 A 2d at 1123.
Thus, theoretically, there need be no
causal relationship between the prin'u
psl's corduct and the plaintiffs reliance
to warrant a conclusion of oaten >le
agency; such a causal relationship and
such a change of position, however, is
the essence of estoppel to deny agency.

Janulis & Homstein. supra at 697.

(6) Jackson, in essence, SSkS us to
adopt a rule of ostensible agency. FMH.

myg of the emergency room physician demands

that the independent relationship between hos—
pital and emergent- room physician be recog-

m.ed* U 101 lilOcc. as 347. 4M NEJJ at

171. We vsew Grunt as an aberration depend—
ent upon reasoning which is not particularly

perruAiivc.
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on the other hand, requests thut we follow
Greene and refuse to apply this doctrine in
the hospital physician context or. alterna-
tively, that we adopt a rule which is essen-
tially estoppel by agency. Although we
find nothing antithetical about applying the
doctrine of a' oarent authority to a hospital-
independent contractor/physician relation-
ship, we perceive no reason lo ndopt a
special rule in this area. We believe that
traditional rules of apparent authority pro-
vide sufficient guidelines.

In City of Delta Junction, we defined
the doctrine of apparent authority in Alas-
ka as follows;

Apparent authority to do an act is cre-
ated as to third persons by written or
spoken word or any other conduct of the
principal which, reasonably interpreted,
causes the third person to believe that
the principal consents to have the act
done on his behalf by the person purport-
ing to act for him.

670 P.2d at 1130 (quoting Restatement
(Second) of Agency $ 27. at 103 (19581).
We went on to emphasize that it is the
principal's conduct that gives rise to his
liability and not the conduct of the alleged
agent; "one dealing with an alleged agent
must prove that the principal was respon-
sible for the appearance of authority, by
doing something or permitting the alleged
agent to do something that led others, in-
cluding the plaintiff, to believe that the
agent had the authority he purported to
have.” Id. (quoting W. Scavy. Handbook
of The Law of Agency s 8. at 13 (1964)).

Reiving on City of Delta Junction, the
tm! court held that existing factual dia-
putei required Jackaon to submit hts appar-
ent authority theory to the jury. When
reviewing the denial of a motion for sum-
mary judgment. ve must determine wheth-
er genuine issues of material fact exiat.
and if not. whether the moving party is
entitled to judgment as a matter of law.
Alaska RCiv.P. 56(c); SAcffinp r. Dilhng-

I. The clinics continued lo provide an additional
physMian tot the grave)aid shift on a rotation
Mill

V. Jackson testified at hit deposition that hr re—
called being placed in ihe helicopter but had no
recollection ol being removed from it being

ham City School District, 617 p.2d 9, 1l
(Alaaka 1980). In reaching (his decision we
must draw all reasonable inferences in fa-
vor of the non-moving party and against
the movant. Id.

Drawing all reasonable inferences in ihe
light most favorable to FMH. the record
shows the following: at the time of Jack-
son's accident. FMH was the only civilian
hospital north of Anchorage providing
emergency room services in Alaska. Two
road signs in Fairbanks note the location of
the hospital. However, neither of these
signs specifically refer to ;he existence of
emergency room services. The signs were
not constructed or situated by FMH In
fact, FMH does no advertising at all.

From the lime of its establishment in
1972, FMH has never staffed its emergen-
cy room with its own physician employees,
but has always relied u]*on local physicians
to provide that service Prior to the forma-
tion of ER! in 1977. FMH’s emergency
room was serviced by throe local clinic*,
each providing one physician on a nightly
basis. After 1977, ERI| provided one physi-
cian on a nightly basis who worked a 14-
hour graveyard shift (6:00 p.m. to 800
a.m.).* While on duty in the emergency
r*on, the ERI| physician was "in charge"
and no FMH personnel wore responsible
for either scheduling or monitoring the
emergency room physicians. No contractu-
al arrangement existed between FMH and
ERI for the provision of cme”encv room
physicians.

In apparent non-life tin ilening situa-
tions the first person an incwming patient
sees at the emergency room * the admis-
sions clerk. Immediately adjacent to the
clerk’a desk is a sign which indicated that
physician from ERI were working in the
emergency room Although the exact
~tale of Jackson's awareness is not entirely
clear, there is evidence suggesting that he
waa admitted in a conscious state* Nei-

taken to FMH, oe of meeting the doctor who
"rested him. On the other hand, me medical
record! indicate that Jackson appeared to be
neu/oloficall) liable completelv oriented and
fair no indication that he wav uncontciout oe
in distresi Msirrmer at hi! drputilion. Dr
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thcr Jackson nor his mother s<le tod FMH
as the place of treatment nor Dr. Power us

Jackson's physician.

|7,8| From the nbove, ajury could con-
clude that FMH held itself out as providing
emergency care services to the public. A
jury could also find that Jackson reason-
ably believe J that Dr. Power was employed
by the hospital to deliver emergency room
service. It is also possible, however, that a
jury could find to the contrary.>*

Unless the evidence allows but one infer-
ence. the question of apparent authority is
one of fact for the jury. City of Delta
Junction, *370 pP.2d at 1131; Themins, 637
P.2d at 159; Adamski, 579 P.2d at 978, In
the case at bar, the record is not suscepti-
ble to a single inference. Thus, the trial
court properly denied summury judgment

on this issue.

\2

Jackson's final point is that the trial
court erred in refusing to rule, as a matter
of law, that FMH, as a general acute care
hospital, has a non-delegable duty to pro-
vide non-negligent physician care in its
emergency room. In essence, Jackson's
position is that when a hospital undertakes
to operate an emergency room as an inte-
gral part of ita health care enterprise, pub-
lic policy dictates that it not be allowed to
insulate itself from liability by shunting

that responsibility onto another.

FMH. on the other hand, argues that a
hospital does not have a non-delegable duty
to guarantee safe treatment in its emergen-
cy room. Physicians, not hospitals, FMH
asserts, have a duty to practice medicine
non negligently. Thus, according to FMH.

Power testified that *Jackson was talking" and
“completely oriented."

10. In this refard. we agree with the Welghtlof
authority that application of apparent authority
in the hospital/emergency room physician sitd-
ation does not require an express reptesentation
to the patient that the treating physician is an
employee of the hospital  Nor Is direct testimo-
ny as to rrikancc required absent evidence that

the P,auant knew or should have known that the

treating physician was not a hospital employee
when the freatment was rendered. Sea cases
cited supra p. NIO
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a hospital innot be held lo have delegated

away u duty it never had.

The trial court ruled that "[tjhere cannot
be a non-delegable duty if there is no con-
tractual relationship." Since it waa unclear
from the evidence whether or not there
waa any contractual relationship between
ERI and FMH, the court denied Jackson's
motion for summary judgment. Initially,
we note the trial court's erroneous charac-
terization of the issue. By holding that
there can be no "non-delegable duty if
there is no contractual relationship," the
court confused the question of the exist-
ence of n duty with the issue of whether a
duty is non-delegable. The flaw in this
reasoning is self-evident Aa FMH points
out, a party cannot be held to have delegat-
ed away a duty it never had. Thus, the
threshold question is whether FMH had a
duty to provide emergency room care.
Only if it did, is it necessary to determine
what that duty entailed.

(9] FMH is licensed as a "general acute

care hospital." ]1 Aa such, it ia required to
comply with state regulations designed to
promote "safe and adequate treatment of
individuals in hospitals in the interest of
public health, safety and welfare." AS 18.-
20.060. These regulations provided, at the
time of Jackson’s accident, that an acute
care hospital shall "insure that a physician
is available to respond to an emergency at
all limes." Former 7 AAC 12.110(cK2).1,
Thun, at a minimum, the law imposed a
duty on FMH to provide emergency care
physician* on a 24-hour basia.

FMH, however, voluntarily assumed a
much broader duty. At the time of Jack-
aon’* accident, FMH was accredited by the

11. A general acute care hospital la a "facility
which™ provides hospitalization for inpatient
medical care of acute llness or Injury and ob-
stetric care." 7 AAC 12.100.

12. In 1913, this regulation was amended to pro-
vide that *1*1 general acute care hospital muir
Rrowde ... (among other services not relevant

ere) em.ergencg care services." 7 AAC 12103
(emphasis added).
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Joint Committee on the Accreditation of
Hospitals (JCAH).]J. In order to receive
and maintain accreditation." FMH had to
comply with the JCAH's standards promul-
gated in the Accreditations Manual For
Hospitals, Emergency Services. Standard
I mandates that all accredited hospitals im-
plement a well defined plan for emergency
care based on community need and the
capability of the hospital. The JCAH stan-
dards also mandate, among other things,
that: (1) FMH's emergency room be direct-
ed by a physician member of the active
medical staff (Standard II); (2) FMH's
emergency room be integrated with other
units and departments of the hospital
(Standard I11); (3) that emergency care be
guided by written policies and procedures;
and (4) that the qunlity of care be contin-
ually reviewed, evaluated and assured
through establishment of quality control
mechanisms (Standard V).

Additionally, FMH’s own bylaws provid-
ed for the establishment and maintenance
of an emergency room. Article X, section
I(dXIXb) of FMH's Medical Bylaws pro-
vides for an emergency room as one of the
services of the hospital. Article XI, section
3(e) provides for the creation of an emer-
gency room committee which is required
among other things to:

(a) formulate rules and regulations for
the continuous coverage of the emer-
gency room; and

(b) supervise the clinical work in that

department.

(10) Based upon the ubove, it cannot

seriously be questioned that FMH had a

13. The JCAH was formed in ihe early 1950'» by
the American College of Surgeon*, ihe American
College of Phyilciam, ihe American Hotpital
Association, and the American Medical Associa-
tion. Its purpose was to establish minimum

hosgnal standards for patient care. For details

of the program, see Domette, The Legal Impact
on Voluntary Standards in Cut/ Actions Against

the Health Ca't Provider. N.Y.L-Seh.LRev, 925.

925-28 (19771; Holbrook fc Dunn. Medical Mat-

practice Litigation: The Pucoitrabilry and L'tt

of Hospitals' uality Assurance Committee

Records. 16 Washburn LJ. 54. 57 11976),

14. Hospitals voluntarily seek accreditation for
financial and professional prestige reasons
First, accreditation by the JCAH means the hos-

duty to provide emergency room services
and that part of that duty was to provide
physician care in its emergency room.
Having so determined, we must next ascer-
tain whether FMH's duty to provide physi-
cian care in the emergency room is non-del
egable. That is, we must determine wheth-
er, having assumed the duty to staff an
emergency room, FMH should be allowed
to avoid responsibility for the care ren-
dered therein by claiming that the physi-
cians it provides nre not its employees. We
conclude that it cannot.

1) A non delegable duty is an estab-
lished exception to the rule that an employ-
er is not liable for the negligence of an
independent contractor. \V. Keeton, I).
Dobbs, R. Keeton. D. Owen, Prosser and
Keeton on The Late of Torts, § 71 at 511-
12 (5th ed. 1984). According to the late
Professor Prosser, such a duty "may be
imposed by statute, by contract, by fran-
chise or by charter, or by the common
law." Id, Among the duties considered
non-delegable are the following:

(Tjhe duty of a carrier to transport its

passengers in safety, of a railroad to

fence its tracks properly or to maintain
safe crossings, and of a municipality to
keep its streets in repair; the duty to
afford lateral support to adjoining land,
to refrain from obstructing or endanger-
ing the public highway, to keep premises
reasonably safe for business visitors, to
provide employees with a s:.fe place to
work; the duty of a landlord to maintain
common passageways, to make repairs
according to covenant, or to use proper

pltsl qualifies to participate in the federal Medi-
care and Medicaid programs. Accreditation .b%/
JCAH is deemed substantial compliance wit
the Medicare conditions of participation. 42
us.c.s 1395bb(1982): 42C.F.R. § 405.1901(d)
51986). See generally, Dornetie. supra n 13 at
27, Holbrook & Dunn, supra n. 13 al 58 Sec-
ond. JCAH accreditation is often a prerequisite
to obtaining approval of internship and residen-
Cy programs. See generally, American Medical
Association Directory of Accredited Pendencies J
51975—76). lquoted in Dornetie. supra n 13, at
28. Finally, the institution's reputation and
sianding in the community is affected bv wheth-
er it receives JCAH accreditation. set Hol-
hrook u Dunn, tupra n. 1)
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care in making them, and no doubt oth

ers.

Id. (footnotes omitted) However:

Jt is difficult to suggest any criterion by

which the nondelegable character of

such duties may he determined, other
than the conclusion of the courts that
the responsibility isso important to the
community that the employer should
nut he permitied to transfer it to an-
other.

td. at 512 (emphasis added). Accord, Alas-

ka Airlines r. Sural, 518 P.2d 916, 925-26

(Alaska 1977)

Our principal decision on non-delegable
duty is Surat, 568 P.2d 916. In that case,
Sweat sued Alaska Airlines for injuries
sustained in an air crash while traveling
aboard a Chitina Air Service plane. Id. at
922. Chitina had been engaged under a
contract with Alaska Airlines to service a
portion of Alaska Airlines' regularly sched-
uled routes Id. at 921, 922. Alaska Air-
lines contended that Chitina was an inde-
pendent contractor and therefore it was not
liable for Chitina’'s negligence. ld. at 923.
The trial court found Alaska Airlines vicari-
ously liable based on Restatement (Second)
of Torts § 428. Id. On appeal, we af-
firmed the trial court’s decision on the al-
ternative ground that Alaska Airlines owed
a common law nondelegable duty of safety
to its passengers. Id. at 925 We rea-
soned:

We believe that the responsibility of a

common carrier for the saf ty of its pas-

sengers is so important that the carrier
should not be permitted to transfer it to
another. A scheduled common carrier
such as Alaska is given a monopoly or
semi-monopoly primarily for the purpose
of furnishing safe and reliable scheduled
air transportation. It should not be per-
mitted to barter away its responsibility
to the traveling public by means of con-
tracts with other carriers. If this were
permissible, an air carrier could avoid
liability by engaging in independent con-
tracts for furnishing food, maintenance
of its planes and conceivably even for

13, see AS 18.20020.
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supplying crews Regardless of whether

such contracts may be permitted by reg-

ulatory authorities, the traveling public
is entitled to look for protection to the
certificated carrier responsible for the
scheduled route.

Id. at 926.

We have little trouble concluding that
putients, such us Jucksoii, receiving treat-
ment ut a hospital emergency room are as
deserving of protection as the airline pas-
sengers in Sweat. Likewise, the impor-
tance to the community of a hospital's duty
to provide emergency room physicians ri-
vals the importance of the common-carri-
ers' duty for the sufety of its puHsengers.
We ulso find u close parallel between the
regulatory scheme of uirlines and hospitals.
Undoubtedly, the operation of a hospital is
one of the most regulated activities in this
state. Besides the license,? und certificate
of need,” requirements mentioned above, a
hospital must comply with state regula-
tions promulgated to control its activities,
AS 18.20.070, 7 AAC 12.610; adopt a state
approved risk management program "to
minimize the risk of injury to patients," AS
18,20.075; and undergo "annual inspections
and investigations" of its facilities, AS 18.-
20.080, Failure to comply with these statu-
tory’ requirements can lead to suspension
or revocation of the hospital's license. AS
18.20.050.

The hospital regulatory scheme and the
purpose underlying it (to "provide for the
development, establishment, and enforce-
ment of standards for tie care and treat-
ment of hospital patients -hat promote safe
and adequate treatment" AS 18.20.010),
along with the statutory definition of a
hospital, (an institution devoted primarily
to providing diagnosis, treatment or care to
individuals, AS 18.20.130(3)), manifests the
legislature's recognition that it is the hospi-
tal as an institution which bears ultimate
responsibility for complying with the man-
dates of the law. It is the hospital that is
required to ensure compliance with the reg-
ulations and thus, relevant to the instant
case, it is the hospital that bears final ac-

ta. see AS 18.07.031.
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countahility for the provision of physicians
for emergency room care. Wo, therefore,
hold that a general acute cnre hospital's
duty to provide physicians for emergency
room care is nondelegable. Thus, a hospi-
tal such us FMH may not shield itself from
liability by cIaimin? that it is not respon-
sible for the reiults of negligently per-
formed health taro when the law imposes a
duty on the hospital to provide that health
care.

We are persuaded that the circumstances
under which emergency ,oom care is pro-
vided in a modem hospital mandates the
rule we adopt today. Not only is this rule
consonant with the public perception of the
hoapital aa a multifaceted health care facili-
ty responsible for the quality of medical
care and treatment rendered, it also treats
tort liability in the medical arena in a man-
ner that is consistent with the commerciali-
sation of American medicine. Finally, we
simply cannot fathom why liability should
depend upon the technical employment sta-
tus of the emergency room physician who
treats fhe patient It is the hospital’s duty
to provide the physician, which it may do
through any meanB at its disposal. The
means employed, however, will not change
the fact that the hospital will be respon-
sible for the care rendered by physicians it
has a duty to provide.

[12]  This holding is necessarily limited.
We do not change the standard of care
with which a physician must comply, nor do
we extend the duty which we find non-del®
gable beyond ita natural scope. Our hold-
ing does not extend to situations where the
patient is treated by his or her own doctor
in an emergency room provided for the
convenience of the doctor. Such situations
are beyond the scope of the duty assumed
by an acute care hospital. Ratherour hold-
ing is limited to those situations where a
patient comes to the hospital, as an institu-

tion, seeking emergency room services and
Is treated by a physician provided by the
hospital. In such situations, the hospital
shall be vicariously liable for damages
proximately caused by a physician's negli-
gence or malpractice.

[13)  In the instant case, Jackson came
to FMH as an institution seeking emergen-
cy room services. Dr, Power wa» a physi-
cian FMH had a non delegable duty to pro-
vide. FMH s, therefore, vicariously liable
as a matter of law for any negligence or
malpractice that Dr. Power may have com-
mitted. Accordingly, the trial court’s rul-
ing on this issue must be reversed. Jack-
son is entitled to partial summary judg-
ment on the issue of FMH’s vicarious liabil-

ity.

VI

For the reasons outlined above, the trial
court's denial of summary judgment on
Jackson’s theories of enterprise liability
and apparent authority are AFFIRMED.
However because we hold that FMH has a
non-delegable duty to provide non-negli-
gent physician care in its emergency room,
the trial court’s denial of summary judg-
ment on the theory of non-delegahle duty,
is REVERSED and REMANDED with in-
structions to enter partial summary judg-
ment on the issue of FMH vicarious liabili-
ty in favor of Jackson.

AFFIRMED in part; REVERSED in
part; and REMANDED.

MOORE, J., not participating.
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EXPLANATI~" OF SECTION 17 SUBMITTED BY HEALTH ASSOCIATION OF
ALASKA

I. Sections 17 fa). 17(b). 17(d) and 17(e) (1),

These sections repeal the holding of Jackson v. Power.
743 P.2d 1376 (Alaska Supreme Court, October 21, 1987), that
a general acute care hospital 1is vicariously liable for the
negligence of independent cuntractor emergency room
physicians (and, by inference, all other members cf an
independent medical staff).

These sections are identical to SB 461, sections (a)-
(d), introduced by Senators Jones, Fischer, Coghill, Faiks
and Kelly during the last session. With minor changes, the
substance of SB 461 was incorporated in Section 11 of CSHB
85, which passed the Senate. Attached are summary materials
submitted by the Health Association of Alaska 1in support of

SB 461.

I1. Section 17(c).

This section is new and creates a "safe harbor"
provision enabling hospitals that comply with the public
notice requirements set forth in the section to avoid
liability on a theory of ostensible, apparent or implied
agency.

This section deals with two problems. First, some
opponents of SB 461 felt that hospitals should be

vicariously liable for the negligence of independent



contractor health care providers because the public
reasonably looks to the hospital (not the individual
physicians) as the health care provider, and the hospitals
do nothing to dispel this oelief. This was characterized by
some opponents as a "truth in advertising issue."”

Secondly, although hospitals may be held liable for the
acts of independent contractor health care providers on an
implied agency theory only upon a showing that the hospital
"held itself out” as the employer of the provider, there
were no guidelines to assist hospitals in determining what
steps they might take to avoid this charactization. Since
the issue of implied agency is one of fact, plaintiffs
routinely name hospitals as "deep pocket"” defendants in the
hope that they can convince a jury that the plaintiff had no
way of knowing that the negligent provider was in fact an
independent contractor.

Section 17(c) solves both problems by permitting
hospitals that wish to avoid vicarious liability on a
"holding out"™ theory to give the form of public notice
required by the subsection. The public receives fair notice
that it must look to the provider, not the hospital, 1in the
event of injury. The hospital knows exactly what it must do

to avoid liability on this theory.



HEALTH ASSOCIATION OF ALASKA
February 1980

LEGIS. VTIVE SUMMARY - SB 461. LIABILITY OF HOSPITALS FOR
NON-EMPLOYED PHYSICIANS AND OTHER HEALTH PERSONNEL

By: Senators Jones, Coghill, Falks and Kelly

On October 16, 1987, the Alaska Supreme Court ruled in Jackson
v. Power (no. 3237) that a general acute care hospital has a
nondelegable duty to provide emergency room services, and
therefore, the hospital 1is vicariously liable for the negligence of
an emergency room physician.

** The Jackson decision imposes liability on hospitals for the
negligence of non-employee emergency room physicians solely because
the hospital is required by law to provide emergency room services
u..d is regulated in the provision of those services, without
requiring the plaintiff to show that the hospital has been
negligent or that it has violated any specific regulatory
requirement.

** The implications of the Jackson decision extend far beyond the
emergency room. Although the Jackson case dealt only with the
relationship between the hospital and non-employee emergency room
physicians, the rationale of the case logically extends to other
non-employee physicians and health care providers. Under the
common law prior to the Jackson decision a hospital was not
vicariously liable for the negligence of the non-employees if the
hospital itself was not negligent and had complied with all
applicable statutory and regulatory requirements.

** The Jackson decision runs counter to modern trends of
apportioning liability according to fault. Recent tort reforms
were designed to provide some relief to public entities, which were
often named as "deep pocket™ defendants, even though their share of
the responsibility for the injury was negligible. The Jackson case
insures that municipally owned and non-profit hospitals will be
named as deep pocket defendants in every case involving physicians
negligence, even though the hospital was not negligent and has done
everything within its power to comply with statutory and ~egulatory
requirements. In one recent case, Tfor example, the plaintiff
dismissed all of the allegedly negligent physician defendants and
went to trial solely against the corporate hospital.

** The ruling will not improve hospital and emergency room care
because, by definition, the Jackson rule applies where there is no
fault on the part of the hospital. Hospitals have always been
liable for their own negligence, and would continue to be so liable
if Jackson were legislatively repealed.

** The Jackson ruling could decrease hospital and emergency room
response time if hospitals react to the ruling by requiring
emergency room physicians to practice more "legal"” or "defensive
medicine”™ - more tests, more consultations, etc. Emergency

(over)



situations are inherently risky. The legislature, fo»- example, lias
granted immunity to EMTs, paramedics and ordinary citizens acting
in emergency situations. These legislative choices reflect a
policy decision that the need for swift action in emergency
situations outweighs the policy of compensating injured

plaintiffs. The Jackson decision undercuts this legislative

policy.

** Hospital and Emergency room operating costs could bo inert?.)sod
also if hospitals react to Jackson by imposing more "defensive
medicine" requirements.

** Unless hospitals dramatically restructure their relationship to
physicians (by requiring them to become hospital employees, for
example) the net result of the Jackson decision probably will bo to
Increase insurance costs as both hospital and doctor 1insure to
cover the same risk.

**  There is no showing that medical malpractice plaintiffs have
experienced difficulty collecting their judgments. Most physicians
carry adequate malpractice insurance. The addition of a "deep
pocket"™ corporate hospital to the cast of defendants, however, will
probably increase the size of jury verdicts.

** The burden of the Jackson decision will fall on municipally
owned and non-profit hospitals, which are already caught in a cost
squeeze from state and federal regulatory and rate requirements.

** SB 461 corrects the Supreme Court ruling by clarifying that
hospitals are not liabl eor acts or omissions of non-employed
physicians or other healt*. professionals, solely for the reason
that they must provide those services under Alaska Statue or
regulations. It returns the law to where it was prior to the
decision, with the hospital liable for its negligence or
intentional misconduct.

**  The Medicaid Rate Commission reports that hospital malpractice
insurance premiums increased from a total of $3,147,262.00 in 1986
to $5,377,918.00 for 1988. An increase of over $2 million dollars.

The passage of SB 461 will prevent an even a greater
escalation of hospital liability insurance costs.

For More Information Contact:

Harlan Knudson, Executive Director
Health Association of Alaska - 586-1790

David Crosby, Attorney
Health Association of Alaska - 586-1786

Jerry Reinwand, Lobbyist
Health Association of Alaska - 586-8966
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tm  Headers ol Ilm Claim Kile 0*14 Analysis

Doring Ihe past m-vi'rll years, 1 national debate hai focused oil th* perceived
advantage* and disadvantage* ol *or' r*foim. A* * matter ol course, Insurer*
nuke available lo rvgulator* and IIn* public vast amount* ul I lutnc-1al and
Hi.it lyi 1i*1 information. Nonetheless, Insurers, regulator*, public
pollrymekwrs, and others b*vi< eipresaed « niool to obtain relevant Inlor*i*r lon
linn ilain Illna lo assist In evaluating Ibn cnmples Issues associated with
<hange* lo lort I*w.

In [OHfi, ISO announced it* sponsorship ol two high priority claim tludla*.
The lira! miludy, Ihe Plain Evaluation I'tolnrt, was conducted by Ih#
independent policy and nan*|(rnenl consult log lira ol Hamilton, Kahtnovitr A
Altubulnr, Inc., under 1SO’s sponsorship. It was completed in May 1IB7.

The second study. Ihe (.lain I'll# Data Analyal*. Is now completed. It analyres
detailed Inlortul lon gathered Iron over 1),000 sctual cueroerclal liability
clam Illes, submitted by in participating insurer groups. Die study was
conducted by ISO DATA, Int., a subsidiary ol Insuranco Services Office, Inc.

The report contain* etlensive intonation that will h«lp interested parties
belter understand ihe issues surrounding the ongoing public policy debate.

Among the key IHidings ol this second study are the following:

e On average, a claimant'* liability Insurance compensation represented
several lines his or her compensable economic loss.

Insurer total claim costs are driven by a small minority ol larger claims
that Involve more serious injury, are reForted later, and
ih.iraclor 1st Ically require years to rasolva altar ratvndrd litigation.

e Current application ol tort law doctrines (such as Joint and several
liability and the collateral source rule) contribute slgnll leantly to
higher Insurer claim costs.

e Plalnl 111« and courts frequently Iraat governe-,talenl Il Irs at "deep
pockets.” Governments are more likely than other Intumd* to make
settlement payments eaceeding their percentage ol lault.



1tw types n( risks any one insurer covers may vary lron (tut avarago.
rin'toioro, tint aggregated results ol the saaple claim nay not reflect any
Individual insurer's r.laln portfolio In whola or In pait. Thus, although tint
sillily is liasoil ii|inii Ilia In’s! anil noit comprehensive Inlornat ton that rnulil tia
rnltrcted .iml evaluated, thr utmly waa not designed lot, nor iloaa It raault
In, a pricing ol tort ralotn.

Nevertheless, Iha two ISO ilam atuillaa claarly suggest that meaningful tort
inloin nay rminea th« nualntr anil dollar valua of Insurance loaaaa. Tha site
nl tlua reduction will vary depending on tha package ol ralotaa anactad In a
alata and an Individual Insurer's book of bualnaaa.

[lowavar, tort relum 1la only ona ol nany avanta and forraa that alfai't
insurance prices. Such lactora aa court ilaclatona and thn responses tu thoaa
decisions by claimants, lawyara, Jurlaa, and tho Judiciary, aa wall a*
Inilallon In health cara coata and waga lavala, Intaract continually lu
influence Insurers' loaa coati. Despite the anactawint ol tort rolorm by fanny
jurisdictions In I'Hb and I'IHf, underlying Inaurar clams costa havo cont Ineed
to riae.

Tlie property and casualty insurance Industry Is highly dynaalc and Intensely
toaipet It lve in pricing, in product, and In marketing strategics. An
operalional teellty ol the business is Ihst anything likely to lIncrease
profitability for Insurers is vary soon convstted by rompelltlva pteesuras
into reduced premium levels designed to Increase or retain market share.

The actual impact of tort lelorat will be reflected In Insurers' loss

espcr lone# over IIm . Until then, Infomed Judgment, supplemented by tha
infornatlon In this and nther studies, will assist Insurers In continuing
lo make Ihe dilllcult pricing Judgments necessity to estlaate cost savings
attrihuti ‘it lo tori rvfora.

frad H. Harcon
Chairman
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|. Background

A. Introduction

HXx; recent problems m Hx; lialxlity instxanco merkotfecos
producod hardship wxI dislocation kx somo busirxtssus,
local governments, andprofessionals I wisoentitxis
VNN nfexdiutikT lulljility insurance 1o (Holed tlieir ofxwn
txxis No! surfjrynyty a gy dtatgod jxitjlic debate
orosrj i Ix; root causes ol lIx; profilerns. with some
observers kxRJsmy oo Hie effects ol rising costs and
unpredictability wrtimi Hx; tori system  arxl oHxxsargu
ing that primary responsibility kx lx; proNoms laywilh
tho behavior ol Ihe jxopcr ly and casualty insurance
mauslry itsell

A major try product ol llial dcbato has txrena surge in
efforts lo obtain more dala nixxit insurer claim costs In
1906alone, I7slates enaclrd awide range ol dala report
mg bills, witha diversity ol requirements Hist has virtually
precluded a uniform resfxxiso

Expanded interest in insurer daim cost information
apfx;ars lo reflect a multiplialy ol forces Insome cases,
the dala requests indicate adesire lo improve under-
standing ol Ihe sources ol claims and Hie dynamics ol the
damn negotiation process OHior requests reflect an
understandable impulse lo evaluate Hie cost ellects ol
traditional tort la. rdoctrines and recently enacted and
potential new tort reforms Sorneliinos, Iho spocilic objoc-
trves behind Hedala requests are loss clear Ingeneral,
thonew data reporting laws seem lo bo based on tho
assumption Itial more information will, in some undefined
way, inevitably lead lo belter informed public policy

Supporters ol these laws appear lo presume that tho
social value ol more mtormatioo exceeds Ihe cost ol pro
ducmg that ntormation-or Ihal Hose costs are irrelevant

Before enactment ol tixi rucoht legislation, pmporly and
casually insurerswore already suljject lo oxtensive dala
reporting requirements (See 1() Insurance Issuor, Series,
Instantx.o Data A cinsti1 NOk) 11hi recent lorjisinlxxi has
imposed amassive new Ixml non Insurer dala rejxdiikj
and dawn (unctions Nonelliel ss. liom limo lo limo,
insurers have supplemented tr; litxxial financial rind sla
lislx al dala wilh inlormalxxi from oilier sources. Wtiere
spr/jlic<aiminformntiori ajjpeared useful inenhaix”ng
public debale, insurers have undertaken claim studies,
such as in Hie areas ol mo Jical malpractice and product
liability

lo address inari ofleclive manner the perceived needs
for more dala, Insurance Services Office, iik; (ISO), b jxxi
sored Iwo daim dala studios

Ttxi sl study, Hie Claim [valuation Pio/oct, was con
duclod by Hie indoporxleiil pudo policy and manage
merit consulting lirmol Hamilton. Rabinowitz & Alschuler,
he, urxfor ISO's sponsorship llwas completed inWay
1987 TIx; study involved tbe>evaluation by experienced
claims personnel ol six typical, Ixil hypoll relical, claim sit
ualxxis Tlie Claim Evaluation Pm/oct provided an early
look at Hx; diroclKxi aixJ relative si/e ol the ollecls ol var-
ious tort reforms on bodily injury indemnity costs The
study identified Hie likely effects ol major lortreforms in
Hio claim situations leslix! In Ihe opinion ol 1he experts
who participated mtho Claim Evaluation P’ojecl, the qual
locations and exceptions incorporated iiito many of the
tort reform statutes largety eliminated H¢effects ol those
tort reforms in reducing daim costs. The study alsocon
dudcd that enactmonl ol a three point programZol rela

"Tha thr—-point program conalatadot Iha abolition of tharvla
offolnt and aararatliability, raiaiatbn ol Iha collataral aourca
rvla (Including aat oft ol collataral banatlta), and aatabHah-
mart ofa calling of J250,000 on awarda ot non aconomlc
damagaa.

lively straight lexward lod reform-, would produco
significant cost roductxxis invirtually all ol the claim
situalkxis tested

This Overvxftv prosoriln key findings (tom llx; second
study Hx; Clann filn Dala Analysis (lierealter, Hie study")

B. Study Objectives and

Limitations

Tx; Claim File Dala Analysis is a longer term analysis liy
ISO DATA, Inc, cf 13316actual commercial liability claim
(lies submitled by 24 insurer groups Inthe aggregate, Ihe
participating insurers wrilc a significant portion uf Ihr;
genoral liability coverage written in Hio United Stales A
Technical Analysis ol Hx; study is also available from ISO
DAIA, Inc, lor thoso seeking amore complete under-
standing of Ihe issues highlighted in this Overvxw The
Tedinical Analysis presents an in depth reviewol Ihe find-
irxjsand includos presentations ol 4 major groups ol
reports.

Because tho requests lor more insurer daim dala have
beon rrdivaled by avariety ol concerns, this sludy
souglit lo meet a wide range ol objectives. The study rep-
resents the broadest survey ol commercial liability claim
files ever undertaken, and thus tho most detailed picture
ever produced of the commercial liability compensation
process *"hostudy includes the lirst daim file analysis of
daims against governmental and munidpal insureds. I
also contains a broad-based analysis ol Ihe effects on
insurer daim costs of several important tori law doctrines,
including joint and several liahility, the collateral source
rule, and punitive damages.

The Claim File Data Analysis addresses a series of impor-

tant issues-compensation levels relative lo claimant
losses, the size distribution of daims, the effects of litige-

#



lion on ttio lerxjth of Inno aduxn is open, and ottxxs
Those lop*;?; arecritical lor understanding ttio wotkwigs
ol Itxi insurance modiarxsm and evaluating tod law pol
icy Thocommercial liabdity claim?; universe is Not ik < ;
lithe largo and small claims, lor oxampto, oxhitxt shagily
different characteristics- ai x1Hio ?;ludy dolinoalos soch
distinctions.

Tho otyictivo ol this study is it lo present txrcaso lor
or against any particulai jxilicy initialivo Ratb<*r, ttio rjoal
is lo assist interested parties in making ditficutt jucy
menls about tort law policy issues 1SO DAIA, Irx;, txipes
tty study will encourage a mbxa* inkxrtkxJ pufjfx; policy
debate arxl avoid txrneed lor lurifxr. less useful, tat
expensive stale and federal government demarxJs

tor data

Any claim file study must bo reviewed in light ol tixs Ixorta
tions ol such studies A compete discussion ot tlx; avail
ahility: uses, and limitations ol claim Meinformation can
be found in Tho Report ol ll)e Statistical Inlormation Advi
sory Committee to tho NAIC | egalLiability Insurance (D)
Task Force, dated December 1986 Tlxise limitations
include lhe following

« Inkxmatxxi needed lo study public polx:y issues may
not be available inthe claim file, or may be available
only when aclaimactually goes to verdx:t

« Claim studies contain inlormatxxi only Irom primary
insurers in the admitted market'

Claim Fit*Data Analyti i did co0*ct hilormttlon trom th*
ttui lin*l tubttdlIttht ol th* p*tticlfiling In*ur*e groopt,
htit Ih*y ar t« minority ot Ih=non »dmttt*d m*rt*t

< Claim lilo inkxmatxxi does ¢ rixraruro trends cx
cfuirxjingoorxlitxxi?;<x llieetleotsotfutixocfianye A
daim study is a "*snapstmT at nxxi ixxnt in lwno

Thosolxriitalxxi';, intxxenl to all claim studios. (xit cerium
constraints on 1110 uses ol txrClaim hio hrita Analysts

First, [b@stixly is atxxit claxn costs. X fxx;es 1tx? slixfy
provxJes no inkxmabon on promtumcollected or on expo
sores insured Ootti okxiMmls are necessary to measure
ttio appropriateness ol premiums Mrxe important, during
pcrods wixjn tort laws are « great llux, a dawn tile study
can never yJprecise guanirtalivo jbxkjr.xints about
current prxios

Current msurarx;e prx;es milec.1 Judgmentfs abxxrt lutum
daxncosts  specifxxilly [tX?costs of pa/irx] tfx) claims
expected m Itx) years atxrad und a fxkey written today
But comrmx*reial lialxity losses “imatixe’ slowty Ttiat is.
i hgoctr valued claims produurxj ttX! ;xejxwxJeranco of
msuror cifw <€CslS lerxf lobe litigated arx] settled years
alter ttiey am urst reported Therefore, claims ttiat tiave
actually dosed are predommar illy those reported years m
tix*past Totlx) extent that tfx) tort system esm lerment,
this study could net cajkure xikxmalxxi on tfx] recent
changes ttiat Will determmo luture daxn costs

Second, even al a single fxxnt xi Ixne, a study likothe
Claim File Data Analysts cannot produce apreose, defna
trve (xxfinkj <d ttxreffects ol pailxwitar tort law rekxms
Insurer dam costs are, try dobxxtxxi. thi?best measure ol
ttie ellects ol tort law [rends on insurer costs Arxl over
time, lIX?agijregate effects of tort lawdvmgcs-
wxwoased valuations ol mjury <koxfiansxxi ot liability that
taise costs or meanuxjlut irxi rekxms tfiaf nxkjco costs-
are reflected mxisurer dawn cost data regdarfy sutwrxited

to regulators

Insettling dawns, however, insurers do rk typically ealeu
late txrw dawn payrrxxits would have diftorod it somo tort
law oterrxxit tiarl bon different Insurors. claimants, arxl
attomrrys nogoiiato SOftk*monf8 on Ibx* basis of oxioting
law wrttiwaa jiwasrjiction, llxiy do not make a record ot wiwit
thi sot tkxmx il would fiiive boon liad the law txxxi ditfor
ont, nor do ttxry spoofy how pa/ licuter rJoctrwiis of exist
wig lawcontntx/ted lo tbaw fxiat eiettterixint figure Ttx?
best a dawn Mostudy can do wi measuring ttx) rnpact of
spoofc tort tawchanges is to ask dawns [xofossxxuils lo
offor asubjective estwnale of txvr tfxj outcome of a mufti
laootnd nogofialxxi rmxgtif chango rl one or more etc
moots of ttw lawwore different

C. Scope of the Study

Tex? usual insurance claims survey is a study of dosed
dawns, wiwtndi all outda/xIwxj crxkractual obligations cf
tIx) wisurance comjiurry tiave boon salisfxxl Analysts
value dosed dawn studies because all payment wikxma
bon is ldly developed, and dosed dawns present a com
poyto pcturo ol dawns that liave been resofvod But
cases settte skrwiy-rl may take a decade or more to
resolve a disputed commaoroal dawn- and tho data col
tocted wimany case files may bo slalo by Ihe bine Ux?
dawns kx a given penod of twnohave ail dosed This
prodom iscompounded by the effects of u dynanxc er?
runmentf. wiwhich law. sooal attitudes, soentitc knowi
edge, and. asaresuft. dawn trcguencyand seventy
change ropxliy Tomnrruo Bus profiem. tho Oa«n Ftkj
Data Analysts looked at threo separate samples of
dawns, as described below



ftolosswnal dawns poiso.Kw! fromh sample ot insurers
ropmsontwig at toast 50% ot t?fwnmwnn VOKXIW hi each
ot ttw; 27 stales tilled out a detailed quostionnawT) kxoecli
etwjitjledawn A complelo descnptrori ol llie spocrfca
txxis and scojw ol ttw study can ho kwrxl in tho Tochnr
col Analysis ol ttio CJaim Fito Data Analysts See Soctxxi
Vot tins Overvww kwlintsol ttw participating mnurofs,
states surveytMj, arxl inws Otiju snw ss thdudod

Study Pari -Policy Year 1983 Claims
0f$25,000 oi More

to allay ttw concern atxxit okl dawns hi atfynamc cnvi
moment, Study Part 1surveyed dawns txjthopenand
dosod - ttiat arose out ot pohews written ikxmg >983
Ttxsisa retatrvoty recent policy year,congdonng that a
long settlement [xocess iscommon lor large commensal
liabddy dawns Ttw study collected wikxmatwi on all
eligiblecommercial liatxtay dawns (ottx* than medical
rnalfwactce) with a bodily wijury wakxawady ol $25,000 or
mom Ttve evaluation dale (or ttwse dawnswas Decern
ber 31.19B6 Oawns closed bekxe Juty 1.1985. were
exdudod, tweause ttw dawn \Wes were loo okl ot too artti
cxtl lolocale Cawns repot led allot Jarmary 1.1986. Ifwi
were still open were also exctoded. because ttwy wen?
loo wnmaturo to produce mearxngtutwikxmation Thus,
ttw sample does not represent all dawns horn policies
written during 1983

Tlwso rorjuwrments permitled ttwcolleclen ol niorma
ton on recent largo dawns, yet assured ttiat ttw dawns
were mature enough to permit mearxngtul analysts

gtudylP art 2—August 1987 Closed Claim
ampie

Small dawns wigeneral dose gwcVly. and the wrformalon
re<junedtor Itxs study nxgl* not t* routwwty mswil axwd wi

dawnWos Ttwrelore, a retrospective duty ot small daim
liles may noi provide nr. modi mcanwigliil mfcxmalion an
asludy corxkicled as llwdawnsdose  wiiile liw ifikx
malwxi ts still Iresh in ttw minds ol llw dawns handlers

TInis, Sludy Part 2 examined all commercial lialxlity
bodily injury dawns (ottxrf than mrrtw.al malpractice) Ihal
dosed during ttw Mst wwk ol August 1967, regardless ol
nr/a<Jaool accident, or wtwn llw undertying policy was
writlon Tlw sixvey kxmsworncompleted as Ifwdowns
dosed or soon llwrealler

Study Part 3—Pol|% Year 1983
Govérnmental Claims under $25,000

Akey policy concern has Ixwri llw availatxkty ol liabdity
wisurance lo governmental entities nl an aflordado cost
Ttwmkxe. Slurly Pari 3collected inkxmalion on rJontili
ado bodily wipjry dawns iM*kx $25000 agawisl govern
menial entities Ihal arose Irumpolicies written during
1983 (Governmental dawns ol $25,000 or more were
reported wi Study Part 1with ttw non governmental
dawns) Both open and dosed dawns were surveyed with
Itw same exceptwns as ndod above kx Sludy Par 11

D. NAIC Review

Once ttwmat shxty desxjn was prepared. 1SO DATA,
Inc. wiwrted ttw National Association ot InsurancoCom
mmsewwrs (NAXJ) lo review the lodxxcal spoctfcalwns
and methodology ol llw Clawn Rk>Dala Analysis On Jan
uary 5.1987. ttw NAIC sponsored a mectwig wi\Wastwij
lon. DC. atwtxch O organizations rewwwed ttw study
sfwcerlcatwns As aconsequence ot that roww. 1SO
DAIA. Inc. made various morklcalxxis wi ttw survey kxm
The NAIC confwmed that tlw study spoofcat*x»s met its
concerns and ttwse ot ttw organr/atwns that par topated
wiits ftvww kiaddton. toassure ttiat ttw study worAJ
gawi twoad acceptance, the Wawws Department ot Insw
ance engaged ttwwxfcpendonl pudc accowtwig Mmot
Ernst A \Vbkawiy to review ttw study

The objcctrvo and scope ol Ernsl A Wtnnnwy's rowwy. as
dofwnd try liw Illincis Department ol Insurance and llw
NAJG was lo dolermww wiwliwr llw dala collection jxo
cess tied been perkxmed ni amanner sufficient lo pro
vxJo a reasonabk? dogroo ol assrxance that llw compilod
dalawas Inmeol malonal errorsor irregularities Toaccom
plisti Hms Objoctrvo, Ernsl A Whnxwy

« revwwud a random sample ol survey kxms arvli com
pared lIx* dala lo Iho participating inoxer’s dawn tilos

* perlormod a general computer controls reviewas
related to ttw inputting, editing, processing and output
ol Ihe study dala

« recomputed tho study's output processing kx a sam
pteot output reports

Based on ttw procedure” perkxmed, Ernst A Wtwincy
reported to ttw lUmnts Department d Insurance and ttw
NALC that nothmig came lo tiwwattention that caused
them to believe that ttw compiled data was not collected
wia reasonable manner within ttw Claim Filo Dala Analy «
&s speofcatwns



ll. Major Findings

A. Adequacy of Compensation

For tho vast majority ol claimants in the study liability
msuranco compensation covoex| at least ttieir lautt-
od/ustod economic loss (such as medical costs, past and
luturo wage losses, arxl rehabilitation costs) On average,
claimants received several timos Uxjx componsablo
ecorxmec losses.

Those hndwigs suggest ttiat many claimants roccived
Substantial compensation lor non ocononrvc damages,
including such witangr\\o injuries as pain arxl sullonng.
menial distress, and loss ol consortium

Smco non economc darnacjes are intangible, a quanti
tatrvo analysis cannot say wtx?lher compensation lor
new economic damages is adequate or inadequate.
1herctore. the Claim File Dala Analysis locuscs on
wfiethcr claimants received comjwnsatioo greater or loss
tlian tbxweconomc losses Specilc fwxlings irxAxJe the
following

= Over 90 percent ol claimants wore compensated tor at
least Ibex lautt adjusted econornc toss (Fault adjusted
economc loss is tlx; claimant's economc loss reduced
by the estimated percentage ol lautt attributable lo the
claimant) Gi i average, mStudy Part 2 (dosed dam
sample) claimants received more ttian 3 twix* the*
fault adjusted cconomc loss Even wixsn not fault
adjusted, damants received an average 012V* twnra
ttvexeconomc loss

 Ctomants with small claims received, on average, sev-
eral tmes ttw* tadt adjusted economc toss TIx; ten
dency toward comjxmsalion exceeding economc
toss dechnod as the level ol cconompc toss increased

Figure 1|

Average Compensation Compared to
Economic Loss

Study Part2 «Cbhsod Claim Samplo

(With Payment Only)
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« The great majority ol claimants had relatively small
medical, wage and "other"’ ecrxxxnc tosses. Medcal
oxpensos prodominaled al IIX? lower levels ol eco-
nomc loss, and tost wages predominated at ttx;

Ingbr levels

The real compensation received by many jiawtifls may
bo overstated because plaintifts' legal lees were no!
reflected A‘:hcuyiimany small claims did not involve an
attorney almost all large dams dxl

On the other hand, the findings understate the tola) recov
ery received tymany daman's Claimantsollen
received paynx?nts Iromcoltaleral sources (such as
health insurance. Workers' Compensation, arxl no lautt
insurance) as well as teimbursenxxits Irom otfxx liability
poloes (such as excess and umbrella poloes) juxJ
direct payments from Hie liable par lies (because ol sell
retentions, settlements exceeding polcy Units, and pay-
ments Iromnon insure?* _ However

= ConsxJonng known collateral source jxiyrnefits (with
no Ixd altadxxi) as well as liability componsatxxi.
claimants, on nvorogo. received a total rocovory oovoral
tmes thmr level ol fault adjusted oconomc lose In
Study Par 11(dawns ol $25,000 or more) damanls
rucoivod a total average rocovixy of 2\¥to 3 twnw Ihow
lautt adjusted ooorxxnc loss InStudy Part 2 (dosed
dam sample), reflecting all clam sues, tlx; average
muitiplKX was about 4 tmes ttx; fault adjusted
oconomc toss

An oxampk; will rarity these Iwdings Assume ttiat a
dawnant sulterod a $10000economc loss ($5000 w
nxxlcal costs arxl $5000 in tost wages) and trial ttx;
claimant was 25 percont responsibio lor txs or her own
mjixy Tho Claimant's lautt adjusted loss was 75 percent ol
$100001 or $7500 Assume ttiat tho dawnant rocorvod
$20000 wi liahility compensation and $20000 Irom cotlat
oral sources, tor a total recover'/ ot $30000 Tho multiple
ol lotal recovery (excluding legal X ;s) to fault adjustod
economc toss was $30,000dividod by $750d or 4 to |

B. Claim Size Distribution

The daims inthe study can be divided into two groups-
largedams and small dawns The study found ttiat Iheso
groups exhibited very ditlorent characteristics

The vast majoily ot dams were roratrvety small InStudy
Part 2 (which had asuo ot loss distribution similar to the
overall commercial ligbility booity injury dams universe)
more than 90 percent ol ttie dams wore settled tor less
than $25000



Figure 2

Sl/o o fLoss 3|str|but|on by Porcentago
Ot Claims and Percentage 0t Losses
Study Part2 Closod Chum Sample
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Arelatively small numbw ol largo claims accounted lor
Ihovast proporxjoranco ol total lialxity insurance com
pensalion dollars InStudy Part 2. claims ol $25000 ur
more accountod lor only 9 percent ol Itioclaims hot 76
percent ol all compensation pari Fewer than 3 percent
ol the largest claims were rosponsitilo kx 54 percent ol
ttiototal compensation pari InStudy Part 1(clams ol
$25000 or more), tho same pal lorn lield Gams ol
$1500000r more accounted lor only 16percent ol all
Sludy Part 1claims bet represented 51 percent ol total
Study Par 11compensation

Table 1displays Ihe sire distributions ol claims and aver-
ageloss levels

%

TaMo 1

Average Losses by Study Part

Study Part 1 Policy Year 1963
Claims ol $25jD000r Mxo
Closod Gam Sample
No Payment
Payment under $25,(XX)
Payment ut $25,000 ix More
Policy Year 1983-
Govemmenlal Claims urxloi $25000

Number Average Average
otCUImt Loss par Claim* Loss per Incident*
6,707 $91,026 $128,114
1,965 0 0
3.390 4,495 4,646
499 95,394 109,817
755 6,903 13.748

<Throughout Inli iludy, « Cltin [atFt la=dtmtnd lor Compontthon Irom epotUcuUr Inmrod. Thut, ltwo psrtht Who wort-
Injured In=tlngh =rentr*ch e=ee*computation Irom ==c/io/thru Inturtdt. thwoart titcltlmt An Inckf*U ratart to tho
numb f ol Injuradptrihi tthing compontallon, ragt/dhtttolthonumb* ol Intutadt Thutinlhaprior ctta lharatrt Iwo

Incktanh.

Tix* lad Ihal asmall number ol lunjr; claims drive total
insurer claim costs has several implications

« Tho frequency ol litigation involving small claims 13 less
critical in determining total insurer claim costs than tho
frequency ol litMjatrd arxl award levels in ttio larger
cases

« Tori reforms Ihal targel Hie high cosl cases can jilay a
critical role indetermining tolal insurer claim costs

« Totlie extent thet liability doctrines continue lo change
while Ihe larger claims remain subject to years ol litiga-
tion before settlement, insurers will crxilrrxil a systemic
problemol unjxediclabilily ingauging luturoclam
costs

Just as the dams mthis study do not lulty reflect total
compensation received by dawriants, neither do they pro
vido a lull picturu ol msufor costs. The sludy was Imrtod lo
bodily injurydams and oxdudod clams lor proporly
damage Whito the study dxl exarrwno altocatod toss
adjustment expenses (insurer legal expenses and other
expenses ttiat can bo allocated to a specific claim) these
costs are not included in Tablo 1 Also Ihe sludy did not
include somo types ol daims referred lo in ttio Institute ot
Cm! Justice report. Trends in TortLitigation The Story
Hehindthe Statistics, such as some high slakes personal
injury suits (tor example, medical malpractice) and mass
lort dass action suits Had such high cost claims been
indudod, the phenomenon ol large clams playing a
prominent roto in driving total insurer costs would have
boon even more evident.



C. Settlement Patterns and the

Role of Litigation

An analysis ol claim sol dement pal loins and die Ire
tjuency ol Mtyalxxt oxtends arxl rexikxcos llmi Sinkxki
picture ol Iwo vefy diftorcnl wrxkls within tix»comnxrrcial
lighility claims unrverso

Most claims involved relatively modosl sums ol money,
minrx injuries, and a single insured By and largo, smallor
claims were roporlod shortly alter die accident, dulno:
jxoduco litigalion, anrlwere sollir quickly

Oy conlrasl. a small minority ol larger claims accounlod
lor 1he overwtielrrung preponderance ol total lialxlity
insurance compensation dollars 1liese claims generally
involved more serxxis iii Junes aixl ollen had mulliple
defendants Tixry tended lo be rejxxted moro slowty,
usually led lo liligalxd, and were resolved slowly Indeed,
even among litigated claims. Ihoso involving Ihe largest
sums ol money were resolved die slowest,

The study’s lirTings on soldcment pallerns arxl liligalxxi
include the following

= Withinayear ol l1x) accident, more Ihan 90 percenl ol
all claims were reported, txit claims reporle<d lalOf
involvod (uglier levels ot comjxinsalxxv

« InSludy Part 2(closed claim sample). 56 percent ol lite
claims were closed withina year ol Ihe first repor |, bul
diose claims accounted tor only 14 percent ot die total
ligbility compensalxxi insurers ultimately paid Three
years alter the first report, only 12percent ol al claims
rerairxxl open, but they represented 40 percent ol the
liability compensalxxi Ihal insurers ultimately pad
Looked al another way, average compensation tor
claxns closed within 6 months ol die (irst repor [was
about $2,000 By contrast, average compensation (or
cla'~dosed 3 lo4 years alter Ihe first report
w. (1.000.

Figure 3

Average Compensation hy Time from
Accident to First Report
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Figure 4

Percentage of Claims and Losses by Time
From First Report to Case Closed

Study Part 2 =Closed Claim Sample

(With Payment Only)
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 Withm Study Part | (claims of $25j000 or mxxo), 86 por
cent ol all claimants fikd lawsuits. But in Stixly Part 2
(ctosod daim sample), wixim 90 porcont ol 11x) daims
wrxu urxkx $25000, nily J2 jxirconl liled lawsuits.
TIxise daxns accounted kx /5percent ot lIxi total Ira
tditycornponsalxxi ullimetoly paid. Struarty, winfo 98
jxxcent ol al Stixly Pari 1daimanls wero rcprosontod
I>ya/i attormey, only 64 jxxcont of Sludy Part 2 daim
anlsliadanattonxjy

* Incommercial auloinobilo accidont cases, daims
involving u lawsuit remained Ofxm Iwx:0 as long af lor
|Ixi accident date as daims willxxit a lawsuil In*dl
other lighility' cases, claims with a lawsuit remained
open alnost throe limes as long. Moreover, longer
periods ot liligalxxi corresponded lo higher claim cosls
ullxnalely boing paid Tho avorage compensalxxi roso
Irom $12,000 lor claims closed wilhin 6 months alter
Ihe suit was filed lo $77000 lor daims closed from48
lo 60 months alter Iho suit was filed. Claims invoking
multiple defendants and greater severity ol injury
understandably look longer lo settle than simpler
cases. The consequences tor insurerswere higtier
legal cosls and delay indetermining daim costs.

« Fewer lhan 2 percenl ol thodaims went all the way to
verdict.



Figure 5

Percentage of Claims and Losses
With Lawsuit Filed
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Figure 6

Average Time from Accident Date to

Case Closed
Study Part 2 - Closed Claim Sample
(With Payment Only)
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Figuro 7

Averaqe Compensation by Time from

Suit Filed to Case Closed
Study Part2 - Closed Claim Sample
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Those findings have significant implications for insurers
and for the tort lawpolicy debate. Some observers have
discounted the effects of recent tort lawtrends on ttie
insurance mechanism by making two assertions. First,
some have said that, while lortawards for serious injuries
may be rapidly rising, median tort awards lor typical,
small tort actions have remained relatively constant. Sec-
ond, some have noted thet, as a practical matter, most
claims are settled through negotiations rather than
through litigation.

Infact, the study suggests that tort trends producing
increased dollar valuations of serious injurycases will
have a very real effect on the insurance mechanism. Tho
litigated claims constitute the majority of insurer claim
costs and thus drive the insurer claimcost base. The vast
preponderance of those litigated claims are indeed set-
tled before verdict, but the parties reach their settlements
inthe context of lawsuits. The litigants' expectations of
how those claims would be resolved if the suits went to
verdict have a strong influenco on the amounts of the
settlements. Inshort, the study indicates that insurer claim
costs will be largely determined by tort law trends affect-
ing the crucial minority of cases involving serious injuries
and large awards or settlements

Because the claims driving insurer claim costs typically
take many years todose, an analysis of recent policy
years cannot quantify external factors that may change
total daim costs. The lengthy claim settlement process
described by this study constitutes a severe obstacle to
efforts to quantify the costs of tort reforms inadvance or
to predict future daim cost levels with precision.



D. Implications of Tort Doctrines
The study provides evidence thet current applications ol
some tort law doctrines contribute to higher daim costs.
This section examines three tort law issues and related
findings of the Claim File Dala Analysis.

1 Jointand Several Liability

Under the traditional rule ol joint and several lighility, a
plaintiff injured by more than one defendant may seek
and receive full payment of any court award fromany lia-
ble defendant, regardless ol the share of the fault
assigned by the court to that defendant. Critics assert
that itis unfair to force a defendant who played a minor
role incausing an injury to pay all or most of a large judg-
ment. As an alternative, these observers have suggested
-and several states have adopted-a rule of several
ligbility only. Linder such arule, each defendant is liable
only for the percentage of the total award corresponding
to that defendant’s percentage ol fait.

The study does not assess the merits of any side inthe
policy debate over joint and several lidality. Rather, the
study provides a firmer factual basis for thet debate. Spe-
cifically, the study addresses the issue of how often
defendants pay a percentage or Ihe total settlement
larger than their indicated percentage of fault. The study
also identifies some of the key characteristics of multi-
defendant daims, irrduding their cost implications.

Inaddition, the study addresses the extent to which claim-

ants are responsible for their own injuries, an issue arising
inthe context of both single and multi-defendant claims.

The study's findings on joint and several liabilityai id
daimant fautt indude the following:

* Insureds inmulti-defendant situations frequently
paid a larger percentage of the settlement than their
percentage of fault. The insured's estimated percent-
age of the settlement was larger Ihan the insured's esti-
mated percentage ot fault inabout 40 percent of the
multi-defendant cases.

Figure 8

Percenta e of Multi-defendant Cases In
Which [nSured’s Percentage of Settlement
Exceeded Percentage of Fault
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Inboth Study Part 1 (daims of $25,000 or more) and
Study Part 2 (dosed daim sample), the daimant was
estimated to bo 50 percent or more responsible for his
or her own injury inalmast 20 percent ol the daims, In
Study Part 1,15 percent of tho total ligbility insurance
costs went to claimants who were estimated to be 50
percent or more responsible for their own injuries. The
erveragucompensation for those daims was more than
$70,000

Figure 9
Percenta%e of Claims and Losses
With Claimant 50% or More Responsible
n %ol Claims v, ol Losses
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« Average compensation inmulti defendant cases sigmf
icantly exceeded compensation insingle defendant
cases. About one third of lire larger claims (Study Part
Jwere multi defendant cases, whereas only about 15
percent of the Study Part 2 claims, mostly small claims,
were multi defendant cases. InStudy Part 1 insurers
paid an average of 24 times more in multi defendant
cases than insingle-defendant cases, in Study Part 2
insurers paid an average of 3.7 times moro in multi-
defendant cases than insingle defendant cases.

» Multi-defendant cases also generated disproportion
ately higher legal cosls than single defendant cases.
When allocated loss adjustment expenses (insurers,
legal cosls. and othei claim expenses) were calculated
asapercentage ol compensation paid to claimants,
those expenses were more than 75percent greater in
multi-defendant cases Ihan insingle-defendant cases.

Figure 10

Multi-defendant Cases As
Percentage of All Cases
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2. Collateral Sources

Under Ihe collateral source rules ineffect in most jurisdic-
tions, the fact that a claimant has received-or isentitled
lo receive-benefits froma collateral source (such as no-
fault or private health or disability insurance) does not
reduce any settlement or court award Indeed, inmany
jurisdictions, the availability of collateral source payments
may not even be introduced as evidence at trid. Critics
say thet itis unfair for some claimants to recover twice for
the same injuries. Insome jurisdictions alternatives to
these rules have been proposed or enacted. These alter-

Figure 11

Ratio of Average | osses In Multi-defendant

Cases 10 Average Losses In
Single-defendant Cases
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natives either permit collateral source benefits to be intro
duced as evidence or more directly mandate that the
amount of the settlement or court award be reduced by
the amount of collateral benefits already received by the
claimant.



TlioClaim hlit Data Analysis hJhkil; light on u number of
issut; r, relaUx locollateral sourcos

» Many claimants did, infact, receive recoveries fromcol-
lateral sources as will as from lialxity insuranco In
Sludy Par | 1 (claims ol $25,000 or more), 57 percont ol
Ilio claimants wore roportod lo have medical collaleral
sources available and 36 fxirconi ol lIni claimants were
reported lo have disalxlity collateral sources available.
InSludy Part 2 (closod claim sample), claimants were
roporlod lo have medical collaleral sourcos availablein
36 percent ol II>ocases and disability collateral
sources in 16percent ol Ihe cases

= Tire study also tndicatod lire potential lor cost rcduclioi
that lire relaxation ol lire traditional collaleral source
rule would permit Despite Ihe wide availability ol collal-
eral source benefits, only 9 percent ol all claims inboth
sludy parts had settlements or court verdicts reduced
becauso ol Ihe availability ol collaleral sourcos.

Figure 12

Percentage of Claims with Collateral
Sources Available and Percentage with
Settlement Reduced Because of
CoIIateraI Sources
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« Incases witeru collaleral sourcoa dxJ reduce tim sal Ho-
Icer it ix cotrrt awards, llio dollar eHix;l was significant
InStudy Pari | (claims ol $26,000 or more), inclaims
Ihal wore reduced because ol collateral sottrees, llw
average reductionwas 20 porcenl InSludy Pari 2
(closod clami samplo), timaverage reduction was 20
pon=>7t Itx affoctod claims

= Tor Sludy Part |, Workers' Compensation was the most
prevalent collateral source ol bonofits reported Alrrxst
40 percent ol Study Par 1 1claimants who had a collat-
eral source reported and almost 20 jxircont of Stixly
Pari 2 claimants who had acollateral sourco roporlod
had Workers' Compensation benefits Thisisconas
tent with Ilio proportion ol claimants wtioso injunos
were related lo Iheir employment. Among Hie employed
claimants inStudy Pari 141 percent ol Ihe injuries were
work related, and among Ihe employed claimants in
Sludy Part 2, 16percent ol the injuries were
workreia'ed.

Figure
DistribUt A aims by Type of
Collateral Source
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« InSludy Par* 2, no fault was Uxomost prevalent collal «
eral source  ported, covering over 30 percont ol al
claimants wt.3had acollateral source repor led

Because ot difficulties incollecting collaleral source dala.
the study probably understated the significance ol collat-
eral sources. Claimants are generally not required by law
todisclose collateral sources-either lo insurers or to the
courts —and dmprocess ol negotiating settlements
strongly discourages plaintiffs Iromvolunteering this
informetion.



Figure I

Distribution of Claims by Type of
Collateral Source
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Thus, collateral source benefits wore probably far more
wicely available Ihan Ihe sludy found For example, in
1983,80 percent ol all Americans had private health
insurance lor Iwsprlal expenses, 76fierccnl had cover
age lor surgical expenses, and 73 percent had coverage
lor physicians' expenses Over 134 million Americans
belonged lo somo lormol employer or union provided
groupcoverage plan (See US Bureaual Il ) Census.
Statistical Abstract of Ihe United Slates 195i7(107lh edi
lion) Washington, DC, 1986, p. 89)

3. Punitive Damages

Awards lor jxinitivri damages are rdl designed locom
jxinsulu (or injury but lojxinaluu llwdoloixiant for con
duct Ihal a court lindstoboboyofxI ordinary rwgligoncn
The slarxlards vary Iromstate to stale Some jurisdictions
jxovido damages kx gross negligence, olltcrr. lor reck
loss misconduct, arxl olhors kx conducl doomed wan
Ind, willful, or maliCKXis

«r. Since a very small mirxily ol claims actually go lo vor

diet, many observers have argued Ihal award levels os
such do ikjl rovaal llio primary eflecl ol punitive dam-
ages Instead, llieir main elfect comes in llwujward
ratcheting ol selllements rxirjdiated with a lineal ol
JXlentially large punitive damage awards Ineffect, lopro
lect insureds against the risk ol large jxjnilivo awards,
insurers are agreeing lo Ixyger settlements lhan Ttwy
would wiiltoul IIx* threal ol punitive damages. The Claim
File Dala Analysis makes an effort lo quantify this
"'shadow elfecl" ol punitive damages awards on actual
claim settlements Ttw relevant findings include tiw
following

« On average, respondents reported Ihal claim settle
ments rose about 10percent when claimants sought
jxinitive damages InStudy Part t (claims ol $25,000 or
more), where claimants sought punitive damages, sur
vey participants reported that the punitive damage
claims influenced Ihe settlement in 13percenl of the
cases Among that 13percent, tlw respondents
reported that compensation would have been 55 per-
cent lower on average if the claimants had not sought
punitive damages

e InSludy Purl 1claim selllonwnls wiwro claimants
sought purxtivo damages were ntxxjl 60 percent
higtxir than those wtwre claimants did rid seek pum
trve damages ($133000 compared with $83,000) In
Study Pari 2 (closed daim samplo), daim settlements
wiwro claimants sought punitive damagos woro nearly
150percont higlwr than 11x)se wfw o claimants dxI rt
seek punitive damages ($37000 compared with
$15000 Much ol llwdifference in daim soltlomonl
value txitween daims wilh. and witlxxit 11w lIxeal ol
punitive damagos may nave resulted Irom llw inhoront
diaraclorislics ol tlwso claims, rallwr Ihan tlw threats
Noverllwloss. as the rospondonts reporled. jxjnilivo
damage claims do have some elfecl on claim
solllenwnls

Figure 16

Average Losses with and without
Punitive Damage Claims
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E. Governmental and Municipal

Claims

Slate and local governments have assorled lhal changes
in Hto logal dimale have, inoffocl, converted govern
monts into ‘deep pockets™ lor potential claimants Tlio
stikly, which colleclod information on approximately 1,000
claims against local governments and municipalities,
suggests that thiscontention has merit Tlte study fouix|
ttiat governmental entities woro more likely Ihan other
insureds lo mako settlement payments moxcess ol their
percentages ol lautt. Claimants against governmental
entities were more likoly tlian oilier claimants to sue and
;[o receive comfwnsalion greater than Itieir economic
0Sses

Specially lor Itie "dtoitior liability* claims

* Inmulti defendant cases, when ttio insured was a
municipal or governmental entity, the insured's esli
mated percentage ot selllernent exceeded itsesti-
mated percentage ol fault in 46 percent o( ttiocases,
compared with 36 percent ot the cases lor all multi
defendant cases.

* Claimants filed suits in Ihe vast majority ol governmen
tat claims-in 75percent of the small governmental
claims and in88 percenl ol Itie large governmental
claims. By contrast, inttiogeneral daim population,
claimai its filed suits inonly about one thirdol Ihe
claims The frequency of suits against governmental
and municipal entities may be attributable inpart to the
light statutory lime limits for Ming suits against such
public entities Claimants are forced to sue early inthe
claims process or forgo Ihe right to sue later

Figure 17
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« The tondericy kx ttioinsurance payment lo exceed ttio
darmant's economic loss was significantly stronger kx
daims agrurist governmental entities than kx tlie gen-
eral daims population For governmental daims, aver
ago compensation was 34 tmmnos tho average
fault adjusted economic logs, whilo kx ttio goneral
daim poptialion, comjxmsation was onty 24 timos ttio
fault odjustod economic loss.

Tho study may not tiave captured a representative
samplo ol governmental and municipal daims because ol
two limitations First, insurers that participated in ttio
study woro not necessarily ti» ones Ihal wrote ttio major
ity ol governmental business during tho sample periods.
And socond, many companies did not segregate daims
against governmental entities in their daim files

Figure 19
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F Reserving Practices

Insurer resefvmg practices Ivivo I»en anissuo inliw
racent pubic debate over llw availability and aflordalxhly
ct liabdityinsurance Tl10 study does ikMaddress llw ad<s
quacy ol current insurer reservos Il does, howrjvor. review
ditlerences between initial case reserves and llw ultimate
payments made try insurers

Insurers continually review and update llieir caso
reserves as bettor informationbecomes available Inaddi
tionlothe individual case reserves, insurers havo "bulk”
reserves lor llioexjxxtod development ol open claims
and lorclaims llial have been incurred txit have not yel
been roporlod. known as incurred but not refiorled, or
IBNR Ttwse "bulk reserves are not included in (lus
analysis

findings on reserving practices include 1he following

« Inihe aggregate, Sludy Pari 2 ( doserl claim sample)
claims were initially under rese. ved try 26 percenl
About 61 percenl of Ihe claims wore over reserved by a
total ot more Ihan $169 million (Ol these claims, about
hell were closod without payment) For some claims (11
percenl). the initial case reserves exactly equaled llw
ultimate insurance loss Tho remaining 28 percenl ol
claims were under reserved by a total ol more llran
$333million

Table 2

Adequacy of Initial Reserves
Study Parf2 -Closed Claim Sample

% ot Claim*

Rooorvo >Loso CQ™

Reserve - Loss 114

Reserve <Loss 279
Total 1000%

Initial Reserve minus
Ultimate tnauranca Loaa

$16,995,908
0
(33.332.063)

$(16,336,675)



lll. TortReform Opinion Survey

Inaddition lo Iwranalysis outlined in Section II, l1xi slixfy
alsocolioclod llio opinions ol thopartxjfiating daims
jxolossxxuils on llweffects ol lort rolonns onuctod in
niconl ytiuis

A. Scope of Survey and

Methodology

Tlw opinion survey covorod 24 slates Ihal onacted some
formol lorllawcfiango Each parliapanl was givena
descnplion of tiw relevant lorl reformsenacted m Ifw
stale Ttw participant was then asked lo indicate sopa
ratofy lor oadi slalulory provision witwiher 1he fxuvisxxi
would affect tho claim and. il so. toestimate Ilw dollar
eflocl withina broad range

B. Objectives and Limitations

A full understanding of Ilwconclusions arxl Ixnitatxxis ol
[lw opinion survey requires aroading ol Chapter Vol llw
underlying sludy Brwly liw objective of llw opinion sur
voy was lo determine the relative ellect and directkXi ol
Ihe stales’ lorl lawchanges on bodily injury indemnity
losses and allocated loss adjustment exjwnses Tlw
study analyzed Ihe percentage ol claims estimated lo bo
affected by each lort reform.neach stale arxl l1x) osti
mated dollar eflocl on individual affected claims

14

Nnultompl was made lo quantity a precise dollar impact
ol oach rekxm Tho primary reasons kx this um llw lack
ol statistical rreditxlity caused liy lIxi small numixx ol
darns »: most stales, llwvariation in results that could txi
caused By lixi presence or absence ol a low laigo clauns
inaslate, and lIxi subjective nature ol IIx; jixlgnxints
rrxjuostod xi llwsurvey forms TIx) rxily overall ojxnxxis
quoted inlIxi slixfy alxiul Ifw effect i lolal bxfily injtxy
indormamty losses am lor a lew slates and lort reforms with
aroasonaljly creditJo number ol claims offoclod

Becausool Ifwerxxrtxxjs vanalwns in lIxi tort rekxm
laws enacted inlIxi different stales, the ofxukxi survey
does netpermit crxjnlrywide (ferxirali/alxxis Inadditod,
inmost ol thwstates surveyed, lIxi data is limited arx] is
nqgt credible lor drawing precise conclusions

NexwdIxiless, particularly wixm viewed ni confunction
with llw findings Irom lIxi Claim Ev.iluahon PrOfCCt, this
opinion survoy fxovides valualJo itisxjhls 1w survoy rep-
resents Ilw first quantitative measure ol llw fwrcontago of
claims likely lo te>affected by lIxi recent lorl rekxm legis-
latwn Moreover, IIX? term "'lorl reform” fias lakonon
generic moaning and has como lo cover an extraordinary
varwly ol action:; This survey and its predecessor can
Iwip distinguish reforms likely lo fuivn a fxiwerlul elfoct
Iromthose likely lo have lillieeffect f inally ditfereril lort
reforms affect different sectors ol lIxi claims urwerso.

This survey Iwlps delineate lIxise different elfecls

Slixlws of this nature siwuld help deepen awareness Ihal
no simple mathematical formulacan calculate Ifwpro
speclrve cost infJications ol lorl lawchanges

C. Findings

Inllxi aggregate; tiw slixfy pnrtigp&nttj estimated 1hel
ndarfy 182l llw claims sludxxl would have Ixren
atfuclnd by lIxi enaclixJ lorl rekxmu Morxivor, kx each
category of tort relorm  joint nrxi sevornl lialxity collateral
sourco k), aix! nifxirs-al least sonw slalos onaclod a
variant thet wrxikl have had a meaningful elfoct ina sub
stanliol ngmber of coses for oxampki. inseven of lIxi
slulos Uial amended llw collalural sourco rulo, 20 fxxcenl
rxmore of liw largo claims sludxxl wixAJ have txxin
alluded Furliwrmmore. wixlo Ifwstudy docs not rjuanlily
tho cost reductions associated with oach Ind reform lixi
participants’responses suggest Ihal inclaims 1hal wixik
havo boon affected, 1w potonlial cost reduction ollsn
would havo been substantial

These findings, coufJod with an analysis ol lIx; percent
ages ol claims affected, carry several indications fust.
Ifwsludy rc ikxces lIx; kiximg ol Ifw 1987 Claim Evaluamm
tion Project that many ol Ilw legislative actions falling
urxlor lIlw category ol lorl rekxm were heavily oncom
bored by oxceptxxis arxl qualifwalxxis Wilalevor their
public policy nxxits, those exceptions arxj gualifcalxxis
Ived ifw cost effects ol Ihe reforms Second, while cor lain
classes ol lorl rekxm can inlkwnco itxlomnily levels
across abroad spectrum ol claims, otfwrs may have a



jiowertiil effect ina limited range ol casus Certain lorl
rokxms may Hay an inrxgrdicant Icebin Ukj typical wnull
claimsituation lot c*any>to, nxxlificalkXtsol jowl arxl
sovoral liatdity rosinx:tkxis rxi jxjixtivo damages, and coil
ings 00 non ecrxxxixc damages | towovof, lIxiso samo
rokxms may havo greater kxco mllx; larger claims, wixiro
cost prodictaljilityisaspecial problem kx insurers

Tho ofwwou snivoy indicator Ihal lixi enacted trxl rokxms
generally would havo liad a yroalor ollec! on largo claims
(Studly Pail 1) Ihan on small claims Thai di&panly was
loss pronourxxxl incoboxxdxxi wilh rokxms airmod al
modilyiixj thocollatoralsourcerulo [Ix?survey K hiikl
Ilial dmnges in lx?collateral sourco rulo producod I1X?
Ixoadosl etlecl in llio largest number ol slates 1hi:; l.rd
mg does noi xnply Ihal modilicalions ol lIx* collateral
sourco rule art?inhoronlly lx* most powerful lort rokxim
tool kx reducing mderrxxly cosls 1h?survey did no!
address which hyjxXixrtical lorl rokxms engirt havo pro
duced tIx?groalest cost reductions

Anxxhj lIxi lank? daims. Itxi roke ishi lIX?areaol jart
and several lialxity had fxiwor lul odochi in Iwo Males Ihal
ropoalod tix?rkxIritdt rxtrighl Inlixoc? Iwo slates, Cok?
rado arxj Wyixiiiixj participants kxnxl Ihal over =%l all
Study Pari I damiswrxrld havo boon atloclix

Inmost mslancos. IIX?ca(>s na rxxi ocorxxiwe damagos
urxl restrictions <4 purxtivo dnmagus, as enacted, wrxjki
havo affected relatively lower cases, alllxxxjh insome
individual cases IIX? dollar olfcds apfxraiod fxriontrally

large

TiX? Imdings about limilaltons lo (xinilrvo damages illus
Irate Wiy uggrr=>galo dala na tix?fxircentayo ol claims
inHoenoKl by agiven Ind rolormcan undeislalo tx?
effoct ol lIX? rekxm TIX? participants estimated that tx?
onactod fxirutrvo damage provisxxis w<id bavo alloclod
nxlyasmall sliver ol IX?total daims sludxx! Inlix? largo
daim samplo (Stixly Pari 1) (or the two slates reporlirx]
IIX? groalosl oflocls, lowa arxd Montana, respondents osli
muted Ihal urxkx 10%ol dl claims would havo boon
adoctod However, claimants soughl pomtivo damages in
10%ol 11X? Sludy Pari 1closed claims So Iho projected
effocls ol lIX?roconl legislation appear lar rmxxo impros
snvo Inslxxt, intiX? stalos Ihal enacted strong laws on
punitive damagos, IIX?opinion survey linds powerful
effects anxx?g IX?small, but imporlanl, minority ol daims
wivoro pumtivo damages are an issue.



IV. Additional Study Specifications

A. Participating Insurer Groups
Listed tiekjw ora Hie 24 insurar groups wlioso submis-
sions make up ttio data base underlying this study

Aetna Lile A Casualty

American International Group, Inc
Ctm=pGroup ol Insurance Comj>anios
CIGNA f'rof>erly and Casual! y Conipanios
CNA Insurance Companies

Continental Insurance

Crum & Forsler Insurance Companies
Firornan’s Fund Insurance Companies
General Accidenl Insurance Company ol America
Great American Insurance Company

Tlie Har(ford Insurance Group

Home Insurance Company

Imperial Casually and Indemnity Company

Ilio Kemper National Profiotty arxl Casually Compamos

I iberly Mutual Insurance Company

Lincoln National Coronation

Nalionwido Insurance Companies
(including Wausau Insurance Compamos)

TIx* Reliance Insuiunce Compamos

Royal Insurance US A

Si Paul Compamos

Slalo Farm Insurance Companies

The Travelers Insuranco Company lix;

United Stales Fidelity A Guaranty Company

Zurich American Insurance Group

B. States Surveyed

Listed below are lIx: 27 slates surveyed in Hus study Dur
mg 1986,24 ol lix* stales enacted some nxxJilicalion lo
Iheir lorl laws affecting lIx; sultlements ol cornmorcial lia
blily claims ollx;i Ihan medical malpractice Throe slates
-Kansas, Massachusetts, and South Dakota-were
surveyed lo balance tIiX?goognphx; mix ol stales

Alaska kna NowYbrV
Calilorma Kansas Ohio

Colorado Louisiana Oklahoma
Connecticut Maiylarxt South Car:«na
fkxidu Massachusetts South Dee-cta
Goorgia Micfxgan Utah

[ lawon Mmnosota Waslwngtcr
llinois Montana West ViIr*rxa
Indiana Now Hampshire Wyommg

C. Unes of Business Included
Tlw sludy included all direct busness. including, bet "'C*
limited to, monolinc, package, nabcnal accounts, arc
surplus linos written by Ihe 24 partopahng insurers
Umbrollaand excess policieswere excluded Thebcor*
injury ligbility portions ot tho toMowng imes ot insurance
were examined prunxsosA)pOf3JOns(eg.OL&T. MA*
BusmessownersL (>roducl liabiity and commcraal
automobile
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Ketchikan General Hospital

3100 TONGASS AVE.
KETCHIKAN, ALASKA 99901
PHONE 907 225-5171

FAX 907

KCH

225-2173
DAT! March 16, 1990
: Representative Gryenhcr :
o Cha)lrman ouse ?ug?cparyg Committee
FROM: Governing Hoard - Ketchikan General Hospital
RE: TORT REFORM - House Bill 166

The Governlngl Board of Ketchikan General Hospital strongly
supports HB

W& have reviewed doca ments from Medical Infuranc chan e of
Cali ornda W |cp lcateg that meaningfyl tort refo nh

X ressg X alifornia’s Medical Int|(ur m[t)en aIIOP efor

a 8ratd rate mcreas S In ort reforms w |c

? rated actice cIa ms are MICRA‘ cgan es to the
col atera source (ll [tS On non-economic damages, p?rIOdIC
payments of awards, and Imits on attorneys' contingency fees

The Govermrl]_% Board of Ketchikan General Hospital goes on record
supporﬂng

dward Mahn, Chair
Cf(lne obertson, rQ/alce Chair
enry Keene, Secretary

Waf% b e

Roger Stone



KETGfIIKAN MEBIGAL So GIETY

3100 TONGASS AVENUE - KETCHIKAN. ALASKA 99901

DATE: March 16, 1990

TO: Representative Gruenberg
Chairman House Judiciary Committee

FROM: Philip Zeidner, M. D., Vice Chairman, Ketchikan
Medical Society

RE: TORT REFORM - HB 166

I appreciate the opportunity to have given testimony supporting
passage of HB166. Enclosed is a copy of MIEC"s letter to Alaska
physicians dated May 10, 1989. MIEC"s loss ratio clearly
indicates a large differential between Alaska claims frequency
and size of award compared to their overall loss ratio for
policy holders in different states. It is MIEC"s opinion, as
expressed 1in paragraph two, page two, that California®s Medical
Injury Compensation Reform Act has been a factor in moderating
rate increases for California. "The tort reforms which have
moderated malpractice claims are MICRA"s changes to the
collateral source rule, limits on non-economic damages, periodic
payment of awards, and limits on attorneys®™ contingency fees".

I strongly urge the committee to recognize that part of the high
cost of medical Iliability insurance in the State of Alaska is
due to our current tort system. Meaningful tort reform has been
shewn to have mitigated insurance rates for physicians 1in
California.



:J\Mj-crlv Medical Insurance Exchange of California
/ Medical Underwriters of California

May 10,1989

MEMORANDUM TO ALASKA POLICYHOLDERS REGARDING RENEWAL RATES

(Policy Year August 1, 1989 to July 31, 1990)

This is to inform you that effective August 1,1989, MTECSs basic rates for Alaska will be
increased 11,7%. MIEC's recent loss experience in Alaska show» a continuing increase
in the frequency and severity of claims, to the point where Alaska’s claims now average
almost twice the size, and about 35% greater frequency than for the company as a
whole. Attached are graphs which compare Alaska’s and MIECs overall claims
frequencies, severities and loss ratios for two recent five-year blocks of time.

In addition to this increase in basic rates, those doctors insured less than five yean also
will receive the step rate increases which occur as clalms-made discounts diminish each
year until the fifth, when the mature claims-made rate is attained Some step-rate
increases, and the 11.7% basic rate increase, win be modified by the following company-
wide specialty classification changes:

a Cardiologists who do not perform catheterization or angioplasty by a 13%
reduction. Rates of cardiologists who do perform these procedures will increase
by 30.4%, in addition to the 11.7% basic rate increase. Cardiologists who
conduct invasive procedures have incurred 90% of claims com of all cardiologists
MIEC insures. Over six years of combined claims experience, cardiology losses
have been 39% higher than those of all non-surgical specialties. MIEC continues
loss-prevention activities with this specialty through riaimt analysis, on-site visits,
and office consultations.

] Family and general practitioners who do no surgery will receive a 10% rate
reduction; those who do limited surgery and assist, a 143% reduction; and those
who do surgery but no obstetric*, a 30.6% reduction.

| Physical medicine and rehabilitation specialist* will receive a 10% rate reduction.

| Industrial medicine specialists will receive a 30.6% rate reduction.

The changes in dassification result from MTECs continuing analysis of loss patterns
among specialties and MIECi long-standing policy to adjust premiums to the relative
losses of various specialties.

m o CUrtmont AY«./OaJ*od, CAMI11S-1U4/418 42M 411, Outild* CA 800 trj-iM fTU 840-31I-MW. *Ct tTW
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Woc are pleased to announce that because of reduced reinsurance costs, MIEC is able to
lower the charges for limits of liability in excess of S1,000,000/53,000,000 in many
classifications. 1/you arc interested in obtaining a quotation for either the
$2,000,000/54,000,000 or $5,000,000/55,000,000 limits options, please call MIECs
Underwriting Department.

MIEC has been insuring Alaska physicians since 1978, and is Alaska’s only doctor-
owned, medical society-sponsored carrier. Physician ownership means physician
direction of policy, physician peer review, active loss prevention, policy control over
claims and underwriting, equitable treatment of policyholders, proper investigation, and
vigorous, steadfast defense of claims through knowledge and experience in medical
professional liability. MIEC is rated A+ by AJVI. Best Company, the insurance industry
rating service.

%
MIEC supports Alaska State Medical Association's ongoing efforts to achieve more
meaningful tort reform. California’s Medical Injury Compensation Reform Art
(MICRA), combined with MIECs loss prevention activities, have moderated rate
increases there. The tort reforms which have moderated malpractice daims are
MICRA'’s changes to the collateral source rule, limits on noneconomic damages, periodic
payments of awards, and limits on attorneys’ contingency fees.

Upon approval of the new rates by the Alaska Insurance Division, premium invoices for
renewal will be sent to policyholders in late June. If you have questions about these
changes or wish to change your coverage limits or dassification, please contact MIECs
Underwriting Department.

Sincerely,

Board of Governors, Medical Insurance Exchange of California
Board of Directors, Medical Underwriters of California
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Medical Insurance Exchange of California

M IEC * Medical Underwriters of California 4ncavre

m COTOTAL
1 ALASKA

0.00
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1982/86 POLICY YEARS COMBINED
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March 22. 1990

AIIANTA
Representative Peter Goll
Alaska State Legislature
P.0. Box V (MS 3100)
Juneau. Alaska 99811
IIOSION
RE: HB 166
VERSION 6-0628A
CARMEL HB 166
CS L&C VERSION 6-0628D
cliicaco Dear Representative Goll
COLUMBIA I appreciate the opportunity in testifying to your
committee during the past week in regards to the above bill
COLUMBUS and its amended versions. | have some recommended changes
on certain portions of the bill. I believe that version
C-0628A 1is the better version.
DENVER
In addition to the language, we have stated the
DETROIT recommendations and reasons. Accordingly, the following is
in order:
HAWAII
COMMENTS OF THE NATIONAL STRUCTURED SETTLEMENT
KANSAS CITY TRADE ASSOCIATION OF HB 166 DRAFT 60628A
MILL VALLEY The section numbers below correspond to the section
numbers of the proposed bill:
ORLANDO SECTION 1 (G1 ADDITION Statement of purpose
PHILADEImIA Recommendation. The legislative finds should be
expanded. For example, the legislature should find that
PHOENIX the compensation to victims should be paid at the time
future damages accrue in order to reduce the burden on
public assistance programs caused by the dissipation of
PITTSBURGH lump-sum awards. As a further example, the legislature
should find that the United States Internal Revenue Code
RICHMOND and the State of Alaska allows the plaintiff to exclude
from income the entire amount of future periodic payments
SAN DIEGO so that the amount recovered can have greater recovery

effect, and the cost to make such payments be reduced
through periodic payments, particularly those utilizing
Qualified funding assets.



Representative Goll
March 22, 1990
Page 2

Reasons. The proposed legislative findings are
directed to the relief of defendant®s costs and
obligations. The additional findings will enhance the
constitutionality of the legislation. Constitutional
attacks on periodic payment legislation often focus on
the equal protection clause of the Constitution. In
examining legislative classifications for equal
protection purposes, courts ask whether those
classifications are reasonable and have a fair and
substantial relation to the object of the legislation.
For those legislators and courts that wish to see
greater benefits articulated in order to justify the
restriction on recoveries of future damages to periodic
payments, the enumeration of the additional findings
will increase the likelihood of a finding of
constitutionality.

l
SECTION 8. AS 09.17.040(D) Changed to read as follows:

In an action to recover future damages the trier of
fact at the request of any party, enter judgment ordering
that amounts be paid to the maximum extend feasible by
periodic payments, rather than by a lump sum payment. If a
portion of the judgment awarded is owed to an attorney
under a contingent fee agreement, that portion of the
judgment shall be reduced to present value and paid in a

lump sum.

A. Reasons For due process reasons, the section 1is
elective by either the defendant or plaintiff. IT the
plaintiff elects to utilize the request, then the
defendant can defeat the request unless the plaintiff
shows that future damages will be awarded. The
defendant can elect to utilize the section with a
showing that funding for the periodic payments can be
provided.

B. Reasons

These changes will achieve the intent of the
legislature, to allow due process by all parties and
allow Judges and Juries to hear evidence and types of
offers for settlement that is now lacking under the
current process. It will expedite the settlement of
cases, help reduce the court backlog, reduce legal
costs, and allow a greater percentage of the total
recovery to injured parties.

ALASKA/ANCHORAGE OffICC: 738 M STREET « SUITE 100 « ANCHORAGE. AIASKA ‘WSOl
907-276-1973 « WITHIN AIASKA: 000-478 197]

OTTICES: ANCHORACE « ATLANTA « BALTIMORE « BUTTE « COLUMBIA « DENVER « DETROIT
KANSAS cm #ORLANDO ¢ PHILADELPHIA « PHOENIX ¢ PITTSBURGH « RICHMOND « SAN DIECO « ST LOUIS



Representative Goll
March 22, 1990
Page 3

C. Reasons

For taxation purposes, both parties have equal access
to request the trier of fact to order future payments
on a favorable tax basis under Section 104(A)(2),
attached Exhibit "A".

SECTION 9 AS 09.17.040 (f) Changed to read as follows:

A judgment ordering payment of future damages by
periodic payment shall specify the recipient, the dollar
amount of the payments, including any fixed increases 1in
future payments for anticipated inflation, the interval
between payments, and the number of payments or the period
of time over which payments shall be made. Payments may be
modified only in the event of the death of the judgment
creditor, 1in which case payments may not be reduced or
terminated, but shall be paid to persons to whom the
judgment creditor owed a duty of support, as provided by
law, immediately before death. In the event the judgment
creditor owed no duty of support to dependents at the time
of the judgment creditor®"s death, the money remaining shall
be distributed in accordance with a will of the deceased
judgment creditor accepted into probate or under the
intestate laws of the state if the deceased had no will.

Recommendation. The inflation indexing concept should
be replaced by a stated percentage to be fixed by the
trier of fault.

A. Reasons. First, the inflation index will
fluctuate with economic conditions. Annuity
underwriters are accustomed to a fixed index, the
effect of which can be calculated with certainty when
the annuity is issued. There may be little or no
market available to Casualty Insurers, Plaintiffs, and
Self-Insured Defendants for the type of annuity needed
to fund a judgment that is adjusted by an unknown
factor.

B. Reasons. Section 130(c)(2)(A) of the Internal
Revenue Code of 1986, as amended, requires that
periodic payments be fixed and determinable 1in order
for an assignee to enjoy the exclusion described in

that section. Payments that increase by a stated
percentage are fixed and determinable while payments
that increase by an index are not. Thus, the court

tu

ALASKA/ANCHORAGE O ffICI; 7)8 H STRUT « SUITE ICO+ ANCHORAGE AIASKA W 01
9U7-276-197) . VVITMIN ALASKA 800478 197)

OffICES: ANCHORAGE « ATLANTA « BALTIMORE « BUTTE « COLUMBIA « DENVER « OITROIT
KANSAS cm <« ORLANDO < PHILADELPHIA « PHOENIX « PITTSBURGH  RICHMOND « SAN DIEGO « ST LOUIS



Representative Goll
March 22, 1990
Page 4

should be allowed to make adjustments only by a stated
percentage, to be determined based upon the facts of
each case.

C. See attached Section 104.A.2 IRS Code. Exhibit
IIAII

I would appreciate your considering these recommendations
in the output of your final bill. I would be available for
any questions you might have regarding these
recommendations, either personally or by committee.

alaska/am:moragi omri:na msuuitesum tooeascmoracl alasaaw oi
90M7MVT71* WITHIN ALASKA 8COA75-197]
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Compensation for injuries or sickness

(n) In general.—Except in the ease of amounts
attributable to (and not in excess of) deductions
allowed under section 213 (relating to medical, etc.,
expenses) for any prior taxable year, gross income
docs not include—

(1) amounts received under workmen's com-
pensation acts as compensation for personal inju-
ries or sickness;

(2) the amount of any damages received
(whether by suit or agreement and whether as
lump sums or as periodic payments) on account of

personal injuries or sickness;—

(3) amounts received through accident or
health insurance for personal injuries or sickhess
(other than amounts received by an employee, to
the extent such amounts (A) are attributable to
contributions by the employer which were not
includible in the gross income of the employee, or
(B) are paid by the employer);

(4) amounts received as a pension, annuity, or
similar allowance for personal injuries or sickness
resulting from active service in the armed forces
of any country or in the Coast and Geodetic
Survey or the Public Health Service, or as a

disability annuity payable under the ; of
section 808 of the Foreign Service Act of 1980;

and

(5) amounts received by an individual as dis-
ability income attributable to injuries incurred as
a direct result of a violent attack which the Secre-
tary of State determines to be a terrorist attack
and which occurred while such individual was an
employee of the United States engaged in the
peffermancc of his official duties outside the

Unit4?d States.

For purpose! nf paragi.ipli MJ, in the c.i-e ul an
individual who is, or has hoeii, an employee within
the meaning of section -101(c)(1) (relating In self un
ployed individuals), contributions made on behalf of
such individual while he was such an employee to a
trust described in section -101(a) which is exempt
from Lax under section 501(a), or under a plan
described in section 403(a), shall, to the extent al
lowed as deductions under section 401, he treated ai
contributions by the employer which were not in
cludiblc in the gloss income of the employe*

(b) Termination of application of subsection
(a)(4) in certain cases.—

(1) In general.—Subsection (a)(4) shall not ap-
ply in the case of any individual who is not
described in paragraph (2).

(2) Individuals to whom subsection (aid)
continues to npply.—An individual is described in
this paragraph if—

(A) on or before September 24, 1975, he was
entitled to receive any amount described in sub-
section (a)(4),

(B) on September 24, 1975, he was a member
of any organization (or reserve component
thereof) referred to in subsection (a)(4) or under
a binding written commitment to become such a
member,

(C) he receives an amount described in sub- j

/ section (a)(4) by reason of a combat-rclatcd
injury, or

(D) on application therefor, he would be enti-
tled to receive disability compensation from the
Veterans” Administration.

(3) Special rules for combat-rclatcd injuries.
—For purposes of this subsection, the term "com-
bat-related injury” means personal injury or sick-
ness—

(A) which is incurred—

(i) as a direct result of armed conflict®
(il) while engaged in cxtraharardous ser- |

vice, or
(iii) under conditions simulating war;

(B) which is caused by an instrumentality of

oi

war.
In the case of an individual who is not described
in subparagraph (A) or (B) of paragraph (2). ex-
cept as provided in paragraph (4), the only
amounts taken into account under subsection
(a)(4) shall be the amounts which he receives by
reason of a combat-relalcd injury.

(4) Amount excluded to he not less than vet-
erans* disability compensation.—In the case of
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Compensation for injuries or sickness

104.

(n) In general.—Except in the case of amounts
attributable to (and not in excess of) deductions
allowed under section | 13 (relating to medical, etc.,
expenses) for any prior taxable year, gross income
does not include—

(1) amounts received under workmen's com-
pensation acts as compensation for personal inju-
ries or sickness;

(2) the amount of any damages
(whether by suit or agreement and whether as
lump sums or as periodic payments) on account of

received

|01 Jiui'lio.i'i of pai'Ugi.iill (I, iii tlie C.iso of ,m
iniliviiluil iviui e < hits |

kmmi. an employee within

the meaning of section 101(c)(2) (relating to vil-cm

plo
suc
trust described in section 401(a) which is exempt

from tax under section 501(&%

described in section 403(a), sha
lowed as deductions under section 404, be treated as

?/_ed ir]djV|duaIs?1,_ contributions made on behalf of
I individual while he was such an employee to a

or under a Plan
, to the extent al

contributions by the employer which were not in-
cludible in Die gross income of the employee.

Termination of application of subsection

(b)

(a)(4) In certain cases.—

personal injuries or skkncssf

3) amounts received through
health insurance for personal injuries or sickliess
(other than amounts received by an employee, to
the extent such amounts (A) arc attributable to
contributions by the employer which were not
includible in the gross income of the employee, or
(B) are paid by the employer);

(4) amounts received as a pension, annuity, or
similar allowance for personal injuries or sickness
resulting from active service in the armed forces
of any country or in the Coast and Geodetic
Survey or the Public Health Service, or as a

disability annuity payable under th" ; ¢ . of
section 808 of the Foreign Service Act of 1980;

accident

and

(5) amounts received by an individual as dis-
ability income attributable to injuries incurred as
a direct result of a violent attack which the Secre-
tary of State determines to be a terrorist attack
and which occurred while such individual was an
employee of the United States engaged in the
performance of his official duties outside the

United States.

172

or

(1) In general.—Subsection (a)(4) shall not ap-
ply in the case of any individual who is not
described in paragraph (2).

(2) Individuals to whom subsection (a)(4)
continues to apply.—An individual ir, described IN
this paragraph if—

(A) on or before September 24, 1975, he was
entitled to receive any amount described in sub-
section (a)(4),

(B) on September 24, 1975, he was a member
of any organization (or reserve component
thereof) referred to in subsection (a)(4) or under
a binding written commitment to become such a
member,

(C) he receives an amount described in sub-
section (a)(4) by reason of a combat-rclatcd
injury, or

(D) on application therefor, he would be enti-
tled to receive disability compensation from the
Veterans' Administration.

(3) Special rules for combat-rclatcd Injuries.
—For purposes of this subsection, the term "com-
bat-related injury" means personal injury or sick-
ness—

(A) which is incurred—

(i) as a direct result of armed conflict
(il) while engaged in cxtrahazardous ser-

vice, or

(iii) under conditions simulating war; cr

(B) which is caused by an instrumentality of ;

war.

In the case of an individual who is not described j

in subparagraph (A) or (B) of paragraph (2), ex-
cept as provided in paragraph (4),
amounts taken into account under subsection
(a)(4) shall be the amounts which he receives by
reason of a combat-related injury.

4) Amount excluded to be not less than vet-
erans' disability compensation.—In the case of

the only (



OCCUPA TIONAL MEDICAL ASSOCIATES
m anMBHBBMM

.1710 linst 20lh Avenue
Anchornne, Alaska 9950H
Telephone: (1)07) 2SK-5HOO

Jennifer H Christian, MP, M.PH

SIM -
< arch 14 190
Rep Peter Gall . .
Co-Chair, Hoyse Judiciary Committee
500" Box %Ms gil)
Juneau, AK

Dear Representative Goll:

We met during the Alaska State Medical Association’s visit to

Juneau in Fepruary. |enjoyed talking with you then, and hope
our conversatPon v\yas the ]ne%?nning o?gan on—éomg deial’ogue. P

Today, m re?uest is simple:  Please pass the Tort Reform Bill out
of youy ¢ m? ttee and let the House ?te on it It seems
nconsistent for a person of your ethic ernmples to allow t]he
ottlin UP of %hIS Issue. The voters of A éﬁ‘kﬁ %ave Ylou a clear
mandate to reform the tort law at the polls 1aSt November.
Please let the House, which represents all the people, and all the
Interests" act on HB 166

| also would like tg share,m%/ personal viewpoint on tort reform.
As | see it, tort reform will help keep Alaska doctors commﬂtgd to
their anents and to good medicine. A national stu_dny showe that
44% of doctors togay say they wouldn't enter medicine If they ha
It to do over again.

Pleél,se, find enclosed an editorial | wrote recently for Al?ska ,
Medicine. We in organized medicine are trying to develop coping
mechanisms and support ph?/s,mgans under “pressure.  We wouLd
rather prevent unmerited of inflated attacks on physicians wno



are merely mortal and trying to do their best. Eighty to ninety

ercent roughly, ot madoractrce Suits are wrthout merrt That
a]s four out of five doctors who are sued n]aa/ become

frrg tened, excessively cautious, and distrustful of their other
lents unnece sarily. ~ The rea rtg/ 1S tha h ractrce Sults have

motiona {ever erations that far xcee their financial ones. To

ook at malpractice as a frnapcrn mech anf]sm or a socrﬂl Justice

1SSye 1S to | nore Its powerful impact on p srcrﬁns willingness to

itments, make decisions, and take the right action on
H]een Tf o(% patients and soclety. )

This is the other element of tort reform I'm interested in. The
enageea qflcuciratrveness of lawsuits makes doing the "right thing"

. * Would you risk drsRIeasrn a patient b¥ denyrﬂg them
a medicine or 3 treatment Ta unn oessar ation’t
Insist they need™ That kind o deman fa re t mau sue.
* Would you sgeak out pu rcy garnst another doctor
octor may sue. Better

wrth unethical. o' yasound practices? That
to let the b'rc taﬁre ItS chgnce? than to P}roteo{t the gublic and

pay the ¢ sts ot a awsuit out of your ow
* ou serve on a poard, a aneI ﬂr a commrttee
{0 confront some r rcuIt [problem ke revie e quality o
oth er o tor's work, or se frn mini u stana a o
coho I¢ or drug-

em ers or. ot er rrvr s orcfn ntrnga

drcted srcran en the price o yo E IC service may’ be

the costs o defen ng yourself agarnst a lawsuit?

ould you a ree to take care of social deviant or poor

or ntaIIy Il or other u ort nate tren who cannot %aey who
ma unax actrve frcut to d wrt or m

ra I not o ow orders an coop rate wit treatmen
n en wr sue you because they didn’t rke how you treate

LY u would do_ all these] things, despite the threats, how Ionga
could you keep it up? These days, each of us expects an average



of %t |east one Iawsmt Could you (eeg trusting and doing the
right th mg even after you were sued by a patient you had done
your fallible best for?

MaIBracttce Insurance rates vary Y]vtdeI}/ from state to state. It is
not |olog of human nature or physic an competency that varies
?ross states — it Is the law, and the culture of I|tlg|ousness
Please see the attached xerox of a chart snowing malpractice

premiums by state.

SRl e, R A s o
cann absorqagthe fee ralses that the %ddttlonal erh%ad o?

mal practtce premlum would add. In the bush, are Rracncmg
"bare" ?te oct%rs have stopped d%mg Import
rocedures or ewenng ables hecayse of the |ncr ased cost of
aIpract|ce msurance

remium would ornmrepero HHUO IVG

MostJ of these doctors W|II not re aIE racll eé/ are su
Can we lose more 8Jt¥3|mans in Alaska, e}) emai %/ |n thé bush? We
Sopu ation ratios in the

aIreadgt have one of the worst physician

ove&%e for those thlng In mang £ases,
el

countr

The mam reason we need tort reform in Alaska Is becau?e Alaska
needs octors. Alaska IS comRetm g with 50 other states ?r new

qZSIgI?snSa to%glh ?asceent%wr{eﬁswhans look favorably tqo Alaska?

uality doctors for. Some
doctors make INncomes here bu?% 3/0 not. The state

needs doctors W 0 want to establ|sh a good steady practice in a
fom unthy that needs them, not temporar doc ?swho are
h incomes and punitive conditions. gska cannot
change |ts climate, or isolation, or ? ul t|on distribution, but we
%an IW practlcm% here more comfortable and certain, bot
Inancially and emotionally

Perhaps it would put my statements In better context if | tell you
a hit more about myself, hav% been in_Anchorage for three
years. |am the public health physician for the Municipality of



Anchorage, and work abouyt half time. lam also in parttim
rvate %racttce as the ontjy certified specialist in occdopattona?

eqdicing in the state 1see at|ents with work-related injuries
and toxic or chemical exposures private practice Is t|ny
(about one atlent %er s not broken even financially
after a and a half o ffort

e cost of m% malpractice
Insuran ast year was y such a lo rate because 1see

P\ahents ess than hou ﬁer we(ﬁ and occupational physicians

ave a very Jow.r sue ned income from
Ve 2 yery. Jom s u 1woui)dn'rn V\Ilork”kj[‘?l

these tv/o act|v|t|e 1S Iess t
time for the city, B have a skill (occu at|ona1 medicine

commun|ty needs an I ove working with my p tients

husband contripbutes most of the sU Iport to our am|I S0 that |

can eepéaractme omg what I'love. [am asot B vears
Anchorage Medical’ Soclety president, and secretary-treasufrer for

the Alaska State Medical "Association.

The purpose of the above [r)ersonal Informat|on Is for u] see
that 1a§t nota I<Ch docto comP Ia|n|n vy
overhea B | sit In severa s t at ave tm

see
esomal c? seguences of unrestrameg |t|d|ousness as we%J is feel
ersona emotional drain that1 Boduces and foretell the
|mp ct on the health of Alaskans in the future

[)(]ou want to talk to me? If so, Blease V' me all
e mornings at the Anchorage Department o t

Human Services.

L aatn 6718

Sincerely yours,

QM. ' c 7<*1i LO'

"Jennifer Christian, MD, MPH
Enclosures -2
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Issue Number Seven

September 19HH

MICHA: Thirteen Years nf Tx/kiience
\\ hit Needs More I'roof?

A recent sludy of mature claims ni;ul<* rales of
8l doctor-owned insurance companies in 33
slates and llie District of Cnhmiliin hv Dick
I.avion, eonsnlinnl In Physicians’ Insurers
Assoi i:ilion of America. slum sustriking dil
fercnee between Calilornia s late tiendsaiid
those of the rest ol llie country, and >ianialieally
demonstrates theellieaes of C'aliloi nia’s
“NI'ICH A" lort lelorins euaeted in 1975. In that
year, ( ,'alifornia‘s rates were among the highest
in the nation, and most <ommereial insurers
lied the state.

The study compared 1987 and 1988 rales nation-
wide for internists. general surgeons, and ()!»/
Cyns. The companies studied aredoctor-ou ued,
not-for-profit. 'I'lievset rates taking investment
income into consideration and to cover no more
than losses and espouses.

In 1988, rates of the California doctor-owned
companies combined h»»all three specialties fall
generally into the bottom half of the nationwide
range of rates. Actual m Icosts to ( lalilorm’a
doctors are still lower than reflected in thiscom-
parison because the California companies arc

paying div idends to long-term policyholders.
In M IECs ease, current dividends reduce fifth*
\cut ( alifoi ma pieinimus b\ an average of 24%,

Caliloi nia internists pay $5,40(Ho $5,900 for

S| million >million coverage, about hall what
Ari/oua and Alaska internists pay, and less than
athird of Michigan, Morida, and New York rates

The differences are wider in the surgical eat-
egoi ies: California general surgeons pay an
aserage of $25000 in 1988 prior to«i\idends.
(.‘eneral surgeons in Miami. Morida pas 899,503.
adifference of almost $75,000! New York's
surgeons pay $59,088, Michigan’s $81,209.
Missoniiand le.sas rates csceed $50,000, Some
states regarded as ’ lower risk pay rates over
$30,000, including Ohio, Georgia Maine.
Colorado, Kentucky and Oregon.

While California Oh/Cyn rates have remained
in the $10,000-range for several years, premiums
over $180,000 exist in Florida, $150,000 in
Michigan and $100,000 in New York. Many other
states' Ob (Jyn rates have cl.mbed beyond
$50,000, as illustrated in the chart below.

St20,000 PIAA Companies 1988 Average Premium by Stale:
Composite ot Internal Medicine, General Surgery and Qbstetrics/Gynecology
$100.000
560.000
560.000
3-iC.C00
SO U | I |
--1Z2<<5"'-500 2 000Q$555<_5d-*-23_f159'22
S0.CA

Another California Dividend:

The MIEC Hoard ol Governors at its August
meeting declared a$2-in’llivii dividend to be
paid to individual California policyholders who
were insured by MIF.C during the period

August 1,1979 to December 51,198-1, and who
remain insured on Febrmirx 1.1989. Tin* div-
idend will he credited against February and May
1989 quarterly premiums and will reduce net
premium costs of eligible California policy-

holders by an average of 24%. M IECscurrent
loss ratio for California during the five-year base
period used to determine dividend allocation
was(>0.74" .asopposed to83 75'3 for MI F (!
asawhole. Loss ratios in MI E C 'sothers: ites
are now beginning to drop due to increased
premiums, and probably due to loss preveuljou
activities and public attention to tort rel urn.

O *
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Guest Editorial

AKEIUGEIKOM IMPOSSIBLE
EXPECTATIONS

liven though they promise us excellent wink, we
don’t persecute good e.upentcis who hang an occa-
sional dooi backwards, We ask them lo pay for lire
replacement and lunp, il again. We don’l impeach the
politicians who include loopholes in even good laws.
We don’l blackball stockbrokers ivho give us one hum
suggestion along with the good ones. And vyet, ihe
public repudiates physicians who cannot hal | (HO.
And wlial's woise, we physicians agree wilh these im-
possihlc expectations by deltidingouisclves Ihal weaie
different, and can exitact continuous perfect pci loim
anee (torn ourselves.

Biologically we me made ol the same material that
carpenters, politicians and stockbrokers are. Our span
of concentration is prone to the same lapses. We can
he overconfident or distracted. We can mishear, mis-
understand, misread. We can lie loo proud lo admit we
don't know or understand. We can he dulled by alco-
hol, drugs, or other compulsions. Money troubles or
similar "outside™ influences can pressure us to com-
promise our own standards. We can he too tired to
make a good decision, or too emotionally involved lo
see the situation fairly.

The standards set for us arc higher than for other
professions, hut we are made of the same fallible stuff,
in fact, the haidcr we try to Ik* perfect, the more we
increase the probability of certain types of failure.
Excessive internal pressure pushes us to chemicals for
relaxation; the zcai not to miss a possibility results in
exorbitant charges, and so on.

Lawyers, insurers,and the public refuse to accept Ilie
inevitability of our frailties. We arc exhorted, goaded,
expected and even ordered to meet “"minimum stan-
dards.” And ifwedaim that pcakperformanccat every
moment cannot he a “minimum' standard, we arc
looked at with suspicion. Why arc we unwilling to
assure all patients such a**simple” thing as ihis reason-
able “minimum” of care? Who can disagree that each
patient deserves acaring and competent and attentive
physician at all times. But where can we find human
beings who can be that way 11)U% of the time?

Other areas of our culture have zero tolerance for
error,like the Defense Department and NASA. Those
areas now use duplicate and triplicate systems, with
fail-safe overrides. Medical decision-making does not
fit that model. The medical culture has reacted !o the
need for unerring performance by expecting more of
the same basic equipment. We merely tighten up our
rear ends, and look behind our shoulder all the time.

Page 170 \Aure>, Nnter



(‘oiisimitly on guard against mistakes, we feel sur-
rounded Ipydangers:
thcdnngcrofcrrorsofomission.forgcilingsoim:-
oliiiiK;
e lliedangeroferrors of commission, doing.some-
ihing incorrectly,
e tin: danger ofcareless speech, ofadmitlingerror,
vulnerability, uncertainly or guilt;
Ilhedangerol atlack, byvcngelulorcral/.y patients,
predatory lawyers, or merciless automaton bu-
teaucrals;
mthe danger of one moment of inattention, that
hurts someone, and tint eventually wipes out
I-VI-RYTIIINC..

One moment ofinattention could destroy our roj»u-
i.nioti,out livelihood,oursocialstandingand material
security, our own sense ofcompetence, our self-worth
and "peace ol mind." Il can invalidate a lifetime of
sincere effort and good work.

Society's loss of respect for physicians weighs on us
heavily. We feel used as scapegoats for the inescapable
rawdealsof life-pain, lossand death. Our motivesarc
suspect, with our commitment to money overestimated
and our commitment to healing underestimated, Those
who feel vulnerable, powerless and dependent on us
resent us. Those who think we are rich, arrogant and
immune from (heinconveniences ofeveryday life look
for opportunities to bring us low.

And here's the sad part: We do not support one
anotherand admit the impossibility ofsociety's expec-
tations. We rail against lawyers, bureaucrats and soci-
ety, but we do not give comfort and protection to each
other. Instead, we keep so busy on the perfection
treadmill, that we have no time tospend with those who
are in trouble.

Few physicians say they are happy to be in medicine
these days. Mostseem to I>xovcrcommiltcd and drained
ofenergy. lIlow can we keep our courage up, be proud
ofourchoice ofan honorable and fulfilling profession,
and find waystoworkaround our natural inability lo be
perfect?

In my opinion, the Alaska State Medical Associa-
tion,and itscomponent local societies have an obvious
but neglected role to play in lending to the emotional
tension and spiritual near-exhaustion of the state’s
physicians. The majorgrowth in ASM A in the last few
years has been focussed outward-developing ties with
the legislature, the bureaucracy,and the public. That
work is essential and will continue. But perhaps we
need to focus new efforts inward as well. By inward, |
mean more than traditional member services like di-
rectories, newsletters and informational meetings.

By inward, 1mean that ASMA could serve as solace
for us, and provide a place and people we can come to
for acceptance, help, and a sympathetic ear. Our

Alaska Medicine, JnlylDeccmber 1989

Impaired Physicians Program has had agood start, but
it isaimcdat thesmallgroupihai has become clinically
ill. Somcolhcrstatcs have formed malpractice.support
groups, acknowledging that a lawsuit may be as much
ormorerdacrisisasdivotceot death. Al leastone.state
society has a gioup that meets monthly for mutual
support ai breakfast. The ASMA Council meeting in
October will hear more about this new "therapeutic"
nde for ASMA. 'lhe Anchorage Medical Society meeting
in February will fealurea medical ellticistwho will help
us talk about our human frailly, and the pressures for
perfection. |If these beginnings ate successful, more
events will be planned.

Those of us who are active inorganized medicine in
Alaska are seeking ways to sctve our constituents-
Alaskan physicians-beller. In order to improve our
healingofothers, perhaps we can begin by healingour-
selves.

Jennifer Christian, M.D.
Municipality of Anchorage
Department ol Ilealth and Iluman Services

Monday Friday 7AM — 7 PM
Saturday 8 AM — 6PM
Ono Hour Service a AM — 2 PM

KIM TANNER
Owner

KIM'S

ONE noun
DRY CLEANING

5520 Lake Otis Parkway 1

Suite 106 UsQa 1
Anchorage. Alaska 99507
Phone"(907) 561-6602 i irw_ ir

WE SPECIALIZE IN ALL STYLES OF UNIFORMS

G-MAINIFORMS

S[ervIr)££11 gf Alaska

327 E. FIREWEED LANE JOAN TENDERELLA, MANAGER
ANCHORAGE. ALASKA 99503 (907) 279-0786
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HOTETLS March 14, 1990
ALASKA/YUKON

Hon. Max F. Gruenberg Jr., Co-Chairman
Hon. Peter Goll, Co-Chairman

House Judiciary Committee

P.0. Box V

Juneau, AK 99811

Dear Co-Chairmen Gruenberg and Goll:

It is with pride that 1 write on behalf of the some 2,300 people

and over 30 organizations who are the Citizens®™ Coalition for

Tort Reform. It was just a few days ago | was chosen, together
with Frank Turpin and Dr. David A. McGuire, to be the leadership

for the Coalition,

Shortly after its formation in October of 1985, the Coalition
took a close look at how the tort reparations system worked.

It revealed that it wasn®"t working. It was inefficient, not
cost effective and the bulk of i1ts caseload was not addressed

in a timely and fair fashion. The tort reparations system needed

a thorough overhaul then and it does today.

Sixteen proposals were set out to address the major faults of
the system. Since that time, several significant proposals

were put forth by others to deal with other major faults. Only

one issue has been clearly deal with, that is, through Ballot

Measure No. 2, the voters on November 8, 1988, voted by a margin

2

of 72% to 28% to change the doctrine of joint and several liabil—

ity to several liability.

HB 166 addresses most of the proposals, but not all. Further,

HB 166 contains significant modifications to the original concepts
I submit that the Citizens®™ Coalition for Tort Reform has already

compromised its agenda in order to be fair,

Much of the body of tort law by which issues are now judged
has come about through the judicial process. We believe it
is time for public debate. We urge movement of HB 166 from
your committee to the floor of the House where that debate can

occur.
Sincerely,
WESTMARK HOTELS, |INC.
Wr
AT Pjtuurish
8BOH Strast, uite 101 Co-Chairman

.AnchongCj \J"ka 59501
(907) 272-940J
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Alaska State Legislature

Please enter Into the record my testimony to the  House Judiciary Caimittee
committee name

committee on "> >F+ M8 0. B S dated -"*"&R 3 *
bill/subject

The Alaska State Medical Association and the Health Association of Alaska with its

member hospitals and nursing homes in a news release state that they both OPPOSE this
legislation. These two organizations have the most information regarding medical mal —
practice issues and | feel our State Legislature should take into consideration their
combined members knowledge and expertise in this field before considering legislation

in this area.

The Federal Government provides the Federal Tort Claims Act which covers physicians
practicing in Indian Health Service facilities, Federal Hospitals and federal contractors
as well as other providers affiliated with the Federal Government. This makes mal —
practice insurance unnecessary for physicians and hospitals so affiliated.

Most non federal hospitals require their physicians to maintain medical malpractice
insurance as a prerequisite to attaining medical staff privledges. The dis-incentive
to practice in Alaska is no greater than to set up a practice anywhere else because
of the malpractice costs associated with practicing medicine.

Are any other states subsidizing physician 3 malpractice insurance costs? This would
appear to be a tax on all Alaskans to provide a subsidy for a few of the upper income
residents.

Malpractice rates are figured like automobile insurance rates, the more frequent
claims are filed, tha greater the cost of the insurance. Will this subsidy encourage
a high quality supply of physicians? Will this alone increase availability of
physicians in Alaska? Or will it tend to attract those relatively few physicians
who have numerous malpractice claims against them, thus have high malpractice
insurance rates in tha states where they are currently residing? By subsidizing a
physician with mumerous claims in their background, this protects the negligent
physician against the economic penalty of their past malpractice involvements.

This could result in a lower quality of care being provided for Alaskans than

would have occured if seme other enticement to practice here had had been used,

for example: student loan payback funds for years of service, loan forgiveness,

Signed: — A
Testifier
NOrton Sound Health Corp,
Representing (Optional)
Name Alaska

Address
907 443-33]]

Phone No.

9;e0 Ufl tlatu« Irto/rrttior Ofrtc*



KETCHIKAN MEDICAL CLINIC, INC.

3612 Tongass
Ketchikan, Alaska 99901

HJ. Henrickson, M.D., F.A.A.F.P, Phone 225-5144
D.E. Johnson, M.D., F.A.A.P.

March 16, 1990

The Honorable Peter Goll
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 99811

Dear Representative Goll:

I am writing regarding House Bill 166, heard yesterday in the House Judiciary Committee. lam
writing specifically in response to your questions regarding the Statute of Limitations language on

pages 3 and 4.

As a pediatrician, | am certainly in support of special measures to protect children. As I said in my
testimony, | believe that in Alaska children are safeguarded by a system of public and personal
health care that would discover any real problems. Language in other states where this issue has
been addressed has often dealt with the person’s sixth or eighth birthday, the former being after
they are already in one year of school, the second after they have been in three years of school.

Holding a physician responsible for parental actions is a strange wav to proceed, and opens the
door for all sorts of mischief and cross actions between parents and children. 1am not sure that
that is what is intended, but I see it as a likely outcome if you pass the language in lines 6-7 on
page 4. | cannot see that you would harm the intent of that protection for children by simply
deleting the words "a parent, guardian.” and simply substitute "an" so that it would read, "fraud or
collusion by an insurer or physician, resulting in failure".

You mentioned the fact that chiropractors can now do school entrance physical examinations. |
would hasten to remind you that that change was not supported by the medical association, and
was enacted by the legic'ature against the advice of both the physicians and the Department of

Health and Social Services.

Thank you for scheduling more hearings on House Bill 166 in the House Judiciary Committee. |
am hopeful that you will complete your committee deliberations promptly, and send this measure to

the House for deliberations by the full body

If there is other information or other opinion that 1could provide, please do not hesitate to contact
me. | will be following the deliberations of your committee with considerable interest.

Yours ti vy,

Da#idiL Johnspp, M.D.

DEJ:bjh



Alaska State Legislature

Labor

gommittee name

commitee on ItEI4W T Ortt5&rM dated -J21i£j3io
bill/subject
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Alaska State Legislature

Please enter into the record my testimony to the _

committee on ™4 0 §'7?fr "
bill/subject

B |

j*L“'t +<nm

)t|>11

YTI' fL ¢ 2
committee name
2 ['» [*

A L]

- 6r <-T*V A ¢
1?1 t f Iy
*r< > [?2 N ] N A
“ 3 07 c/
Signed: _
Testifier
£-MV-- & y -y J
Representing (Optional) y/ «qe— y> V. Aj{Altﬂ’,‘ e
[ 7fT AMfrr - 7N

Phone No.

9/86 L«gtsl*tiv« IrlormAlton OH*#



Alaska State Legislature

Please enter into the record my testimony * the Q/vs//dlaM.]
comnrlitec name
committee on o tzL*. dated -7'/5 90
bill/subject
S u-fs)- D
[1& " ItC* - ~lu>
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dyfa) A/"3' yA O

Signed:  /STLAA<M-L 4> A
Testifier y

Representing (Optional) (f~

IL'i>3 M I'iJpJd' dti- 9<?27 M9
Address
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Phone No.

9/86 Legislative Information Office



FRANKLIN & ASSOCIATES
1B13 Ease First Avenue

Consulting Engineers Suite SOT

Anchorage. Alaska 99501
(907) 377-1631

Marc h 14, 1*990

Rep. Ma/t Gruenberg

Co-Cha irman

House Judiciary Committee
Alaska State Legislature
P.O. Box V (MS 3100)
Juneau, Alaska 9981L

Dear Representative Gruenberg:

The people of this state left little doubt about their
attitude on tort reform when they voted for pure several
liability. Ballot Measure Mo. 2, in the November 1988 General

Election. The 70*/. vote for the issue means nearly three
quarters of Alaskans want tort reform.

Representatives Cotten (D), Larson CD), Hoffman (D),
Pettyjohn (R), Grussendcrf (D», Roster (D), Collins *RI , and
Boucher :[}) are sponsors of HB 166. a ccmprehensive tort reform
bill. They are doing something about an issue which their
constituents Support stronqiy.

HB 166 was passed out of the House Labor and Commerce
Committee. It is now stuck 1in the Judiciary Committee. Please
pass HB it>6 out of the Judiciary Committee without fjrther

- =acsre ly .

Nelson M. Franklin, P.E.



LEGISLATIVE TELECONFERENCE NETWORI

NAME/REPRESENTING 3hgne

fljc~sofr m -W

$0 /) $fNJO0Z*& L 4*to | {

A - UDaM » i“vmi &AW-Uo " THO W el <Y
225~ i
39-00 11 0exicer S i e /-3004
woe 4100 (ful SLMYfot3-Zf

10>71 Vs 222Q/ £2M lIE *

Accclu. Po&cnl. G
itW Yb'tM fcifhtk fktcAL

N (Haaul '« b%~j3R
£{,7-1/1!

W]*r»u>

/X ;u N



i
~ LEGISLATIVE TELECONFERENCE NETWORK

SIGN-IN SHEET

SPONSOR: /1s
iU3Jc;:T: {H \ Kcff'. (',
staat.SN3 :::1;/V/AT /P BAIED J - -*70
NTMAMY/ntrmtatN 1IN 400PESR AONE* & A %
1 &K<, S8 (Prriu*ii | yS Jep
k a Uv?v-k 'bfco (C s 77742. _UiMhi h K i
3 fw w fiHtew A MufwdA rtlc SIIV/VSE x ut 1
A ) ! I&I5 E R<7? uE\/\?ZC” ( poug ZHE> 1< Itola |
5
6 1 I 1
7
3 r 1
9 i‘
IC ] |
n i ]
------- r
12
12
li
12
i



'90 15:20 L10 - FAIRBANKS P.2'H

Alaska State Legislature'

Please enter into the record my testimony to the 1S jUOjL sj,
committee nirne
committee on ,- tun - , dated 3/ 1K /p
bill/aubjoct
Signed: f
Teetlfler

Representing (Optional)
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Kirch 14, 1990

Dair Gentlemen:

The more 1 itudy the question of tort reform, thi more concerned I
become.

The fir*t point that disturb! me seems to be that we hive blurred
tha concept of fault. M 1legal issuei become more complex, determining
precise fault haa become more difficult. Today, the emphasis la being
placed on providing the injured party with some sort of redress
regardless of blame, especially in the area of non-econonic damages. The
ability to pay becomes more crucial than who is at fault. Ve badly need
a return to fairness in apportioning the award according to apportionment
fault, regardless cf the ability to pay. Insurance companies, | believe,
justly calculate their projections based on the assumption that claims
are legitimate only when their client is at fault. When the courts
abandon fault as an element of liability, the concept of insurance
becomes one of back-breaking social engineering. It will be interesting
to note the effect of the recently passed public initiative on the
system.

Kuch of Rouse Bill 166 seems to concern insurance matters. To my
mind, the insurance dilemma is merely a symptom of an underlying deep-
seated predicament with its roots in the public"s perception of society
and how we use the system. Our society is becoming evermore litigious

and the courts are overburdened, costs are skyrocketing, and incentives

£or big bucks for attorneys end successful plaintiffs are fanning the
flames at public expense. It ie time for the pendulum to swing hack lest

we ruin the clock.

P.3/14
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Ve have developed the moot expensive legal system in the world.
Rising compensation award*, contingency fee*, and court delay* are
escalating this expense. While the health care industry, manufacturers,
design professionals, state and local governments, and other deep
pockets, are the most often saddled with these suits, it must be
remembered that these costs are passed on to the consumer and to the tax
payer. As ?o0go says, "we have met the enemy andhe 1is us”.

The effect of this expensive legal system is that so little of the
award reaches the plaintiff. I have seen an estimate that $.28 of every

dollar of the direct costs goes to the victim. Th* rest goes to lawyers
on koth *id«a. W« roally do h«v« to do Lettci®*. Wo oysteu u«u sulvlvv
such overhead. I believe that House Bill 1(6 addresses this problem and
should be supported in its entirety.

One thing that is often forgotten ie the cost of the court system
itself. One estimate that | have seen, albeit very old, is that ir. 1982,
the Institute for Civil Justice estimated that the public taxpayer
funneled 9320 million into the court system just to process civil suits
related to personal injury, death, and property damage. In addition, one
must remember that when the government 1itself isthe defendant, "that a
few less cops get hired, a fire engine isn"tbought, the pipes leak

longer, the streets deteriorate, it all comas out ot the same kitty".
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Punitive damages, 1if any, should ba paid to th« State or federal
Treasury. The prospect of receiving this bonus offers tremendous
incentives for lawyers and plaintiffs to sue. (2) Additionally and
finally, | am concerned about the concept of non-econonic damages. 1 ask
myself if 1 would accept a large award to be paralyzed for the rest of ny
life and, honestly, my answer would be, 1 would rather not. However,
when reflecting on thiu issue, | remember an incident when my property

waa condemned for a highway. I felt the same way. That is, no amount of
money could rnmpAneato tho traffic, tho noiao, tho drunk* atoppin®
at my door, my car being hit while parked outside my house, people

staring in the windows while waiting for a light, etc. Nor did | receive

any. While not an identical situation, 1 believe that there Jj. a

parallel. My conclusion is that there is. no reasonable compensation for
non-economic damages. And further, | believe, that society as a payor,
has an inte.*st in limiting the cost. It certainly limitad it in oy
case.

According to a Gallup poll, the public urgently believes the system
needs pruning. It believes the system is too expensive and fraught with
too many lawsuits. In addition, tha public fsels that changa is
appropriate for containing court costs and more equitably ehifting the
burden of a lawsuit expanse among tha parties concerned. The public
would like as part of the verdict the courts to apportion court and legal
representation costs among the parties based on the actual hours worked,
actual hours of court time, and ether expenses as accounted for, and to
eliminate contingency fees. I would, therefore, aek you to pass House

Kill 166 as originally written, and I would further aek you to encourage
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Alaska State Legislature
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LIMBTA MEDICAL CLINIC, INC ,

#s aoNNia rnurr
FAIRBANKS ALASKA *9701

TELEPHONE 1907) 4 M 'IT 11

TEETIMOWPCR HOUSE BILL 166
3-14-90

The coat of medical liability insurance is causing a crisis in health care

in America. In tho last 3 - 4 years, one third of tho Family Practice

and Ctostetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctors stop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. That
policy costs 3 times the last year"s rate. That iB $267,000 at current rates
in Alaska. That"s why doctors are quitting delivers or retiring early. Unless
doctors add $1000 - 4000 to the oost of each delivery (depending on the Number
done each year), they can not recover.: the expx ey are foroed to raiBe
rates uniformily or stop delivering babies, Family Practice physicians
raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve ccrpensation but there is not enough
money ih tne world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restrictions on
awards so we don"t bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 166 does not limit the ability to sue. 701 of your fellow Alaskans

voted for the tort reform referendum, 1 ask your support for this bill.
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UIMITTA »'tDWAL OUNICs INC.
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TESTIMOWFQR HOUSE BILL, 166
3-14-90

The ooot of medical liability insurance is causing a crisis in health care

in America, in the last 3 - 4 years, one third of the Family Practice

and Obstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000"year. When doctors ctop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. That
policy costa 3 times the last year®s rate. That is $267,000 at eurrent rates
in Alaska. That"s why doctors are quitting delivers or retiring early. UnlesB
doctors add $1000 - 4000 to the cost of each delivery (depending on the Number
done each year), they can not recover the exp€ ey are forced to raise
rates uniformily or stop delivering babies. Two”Family Practice physicians
raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough
money in the world to pay everyone what they feel they deserve. We need a
mechanism to make awards mors uniform and fair, and we need restrictions on
awards so we don"t bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 16C does not limit the ability to sue. 70% of your fellcw Alaskans

voted for the tort reform referendum. | ask your support for this bill.

D
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TESTHWFOR HOUSE BILL 166
3-14-90

The cost of medical liability insurance is causing a crisis in health care

in America, in the last 3 -4 years, one third of the Family Practice

and Cbstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000eyear. When doctors stop delivering babies, they must then

purchase a tail policy that covers future lawsuits for past events. That

policy costs 3 times the last year"s rate. That is $267,000 at current rates
in Alaska. That"s why doctors are quitting delivers or retiring early. Unless
dcctorB add $1000 - 4000 to the cost of each delivery (depending on the Number
dcr.e each year), they can not recover the expense. They are forced to raiBe
rates uniformily or stop delivering babieB. Twﬁ%ggﬁff; Practice physicians

raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough
money ih the world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restriction* on

awards so we don"t bankrupt the system or drive the cost of medical cere

Usyound tne price or the average family.

Bouse bill 166 does not limit the ability to sue. 70% of your fellow Alaskans

voted for the tort reform referendum. | ask your support for this oill.
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TESTIMONYFX3R HOUSE BILL 166
3-14-90

The cost of medical liability insurance is causing a crisis in health care

in America. In the last 3 - 4 years, one third of the Family Practice

and Obstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctors stop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. That
policy costs 3 times the last year®"s rate. That is $267,000 at current rates
in Alaska. That"s why doctors are quitting delivers or retiring early. Unless
doctors add $1000 - 4000 to the cost of each delivery (depending on the Number
done each year), they can not recover the expense”™~T*iey are forced to raise
rates uniform!ly or stop delivering babieB. Two~Family Practice physicians
raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve ocmpennation but there is not enough

money ih the world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restrictionson
awards so we don"t bankrupt the system or drive the cost of medical care

beyound the price of the average family.

House bill 166 does not limit the abilivy to sue. 70% of your fellow Alaskans

voted for the tort reform referendum. 1 ask your support for this bill.

»i
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TESTIMWFCR HOUSE BILL 166
3-14-90

Ihe cost of medical liability insurance is causing a crisis in health care

in America. In the last 3 - 4 years, one third of the Family Practice

and Obstetric physicians have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctors stop delivering babies, they must then

purchase a tail policy that covers future lawsuits for past events. That

policy coBts 3 times the last year"s rate. lhat is $267,000 at current rates

in Alaska. That"s wny doctors are quitting delivers or retiring early. Unless

doctors add $1000 - 4000 to the oost of each delivery (depending on the Number

done each year), they can not recover the expense. They are forced to raise
JhlLaH

rates uniformily or stop delivering babies. Two"Family Practice physicians

raised their rates 40% in order to continue obstetrics. These events are

occurring in other specialties thereby limiting services to the public.

People who have been injured deserve compensation but there is not enough
money ih the world to pay everyone what they feel they deserve. We need a
mechanism to make awards more uniform and fair, and we need restrictions on
awards so we don"t bankrupt the system ot drive the cost of medical care

beyound the price of tha average family.

House bill 166 does not limit the ability to sue. 701 of your fellow Alaskans

voted for the tort reform referendum. I ask your support for thiB bill,
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TESTIMOMNTOR HOUSE DILL 166
3-14-90

Tha cost of medical liability insurance ia causing a crisia in health care

in Amaric*. In the last 3 - 4 years, one third of the Family Practice

and Obstetric physician* have quit doing obstetrics. Currently MICA rates

are $89,000 year. When doctor* stop delivering babies, they must then
purchase a tail policy that covers future lawsuits for past events. lhat
policy oosts 3 times the last year®B rate. lhat is $267,000 at current rates
in Alaska, 1ihat"a why doctors are quitting delivers or retiring early. Unless
doctors add $1000 - 4000 to the cost of each delivery (depending on the Number
done each year), they can not recover the expense. They are forced to raise
rates uniformily or stop delivering babies. Two”Family Practice physicians
raised their rates 401 in order to continue obstetrics. Ilhese events are

occurring in other specialties thereby limiting service* to the public.

People who have been injured deserve compensation but there is not enough

money in the world to pay everyone what they feel they deserve. We need a

mechanism to make awards more uniform and fair, and we need restriction* on
award* so we don T bankrupt the system or drive the coat of medical care

beyound the price of the average family.

House bill 166 does not limit the ability to sue. 70ft of your fellow Alaskans

voted for the tort reform referendum. |1 ask ycur support for thi* bill.



