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SE C T IO N A L  A N A LY SIS  OF HB 1 6 6
March 21, 1989

The following is an overview of House Bill 166, which seeks 
to remedy the high cost of insurance through gutting the civil 
justice system. For the most part, it is an attempt to modify 
the comprehensive changes made in 1986 to tort law. Where 
appropriate, examples have been given to clarify what rights 
are being taken away from victims.

S E C T I O N  1

This section attempts to justify these deprivations of 
victims rights. The stated purpose is to more equitably
distribute the cost and risk of injury, but the actual effect 
would be to distribute the costs and risks only to the injured 
victims. A second stated purpose is to make insurance more 
available, but nothing in this bill will reduce insurance 
rates. When changes were made to the tort system in 1986, it 
was because proponents claimed that insurance rates would go 
down. Rates have not substantially decreased since that time. 
More changes should not even be considered unless the 
legislature gets a written guarantee from the insurance 
industry that rates will decrease as a result of this proposed 
legislation. The stated intent of the legislature, as written 
in this bill, is to reduce the costs associated with the tort 
system without affecting the rights of injured persons to seek 
redress through the courts. The true effect of this bill, 
however, is only to take away the rights of injured persons, 
without any benefit to them. Section 21 seeks to gather the 
facts that Section 1 claims the legislature already knows.

S E C T I O N  2

This imposes a six year statute of repose. This means that 
no claims may be brought six years after an injury-causing 
product was purchased or a building completed or an action 
took place.

Examples: A wing falls off of a Boeing 737 six years and one 
day after the airline bought it. Neither the passengers nor 
the airline could sue Boeing for their losses. The roof on 
the gymnasium in Aleknagak collapses shortly after the 
building is six years old. The school district and the 
injured children cannot recover their losses against the 
construction contractors or building designers.

You have surgery and the doctor leaves a sponge inside of 
you. It docs not begin to cause you problems until more than 
nix years later, whon you discover this foreign object in your
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body. You v/ill not be able to sue the doctor for this 
negligent act. Similarly, you hire a lawyer to draw up a 
document for you. Ultimately, because of errors on the 
lawyer’s part, you end up losing a great deal of money, but 
not until more than six years later. You would not be able 
tn recover your losses from the attorney.

This six year limit applies even to minors or incompetents 
who were previously protected under AS 09.10.140. The statute 
of limitations remains two years. For lawsuits not eliminated 
by this section, see Section 4.

S E C T I O N S  3 & 4

Section 3 eliminates most torts from the current two year 
statute of limitations. Section 4 reenacts a similar two year 
statute of limitations for claims for personal injury, death 
or property damage. The new provision eliminates AS 
09.10.140, which currently protects minors and incompetents.

Examples: A person is injured, resulting in a coma that lasts 
for 18 months. If AS 09.10.140 is eliminated, the person 
would then have only six months in which to file a lawsuit 
concerning the injury. Similarly, if a two-year old child 
wore injured, the child would lose its right to sue this 
wrongdoer when the child was four years old even though a 
four-year old cannot understand claims for injury.

S E C T I O N  5

Makes it more difficult to obtain punitive damages award. 
Punitive damages represent the civil justice system's way of 
punishing defendants for gross, wanton, or willful misconduct. 
Punitive damages are infrequently awarded and when they are, 
it :.s because a jury felt very strongly about the misconduct 
and wanted to make an example of the defendant. Punitive 
damages serve as a deterrent so that businesses think twice 
before safety is sacrificed for profit. The 1986 statute 
restricted punitive damages to cases where there is clear and 
convincing evidence to support punit-ve damages. Under this 
section the standard would be even more restrictive. Not only 
would the plaintiff have to show malice, bad motive, or 
reckless indifference on the part of the defendant, but also 
would have to show conscious acts showing deliberate 
disregard. This is similar to a specific intent in criminal 
law. Wrongdoers would be insulated from punitive damages in 
spite of their conscious decision to ignore safety.
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In the tort bill passed by the legislature in 1986, a 
victim who was injured while committing a felony lost the 
right to seek damages. This section now proposes to take this 
right from someone who is injured while engaged in any 
misdemeanor. A misdemeanor is defined as a crime punishable 
by a year or less in prison.

Examples: A person is hiking in Kachemak Bay State Park and 
wanders upon a private cabin that is an inholding within the 
park. The person decides to check out the cabin, opens the 
door, and a spring-loaded gun goes off, killing or injuring 
tne person. Because the person was trespassing, they have no 
right to seek damages because they were engaged in a crime at 
the time that substantially contributed to the injury. 
Similarly, a citizen fearful of being robbed carries a 
concealed handgun. Because the gun has a manufacturing 
defect, it discharges. The injured person could not sue the 
manufacturer, despite the defect.

S E C T I O N  7

This section allows that if the person responsible for 
causing injury was also committing a crime, then Section 6 
does not apply. In other words, if you were committing a 
crime and were injured, and the person who injured you was 
also committing a crime, then you still have recourse for 
damages through the courts. Two wrongs do appear to make a 
right in this case.

S E C T I O N  8

After a trial, a judgment is entered by the court. This 
provision would allow a defendant who lost a trial to prevent 
the plaintiff from obtaining his or her judgment. Instead, 
there would be a second mini-trial to set up a payment 
schedule over time. There are many problems with this.

Such periodic payments are called structured settlements. 
Structured settlements are very complicated. There is a vast 
difference between someone paying you $100,000 cash today, or 
paying you $10,000 per year over the next 10 years. In 
addition to the difference in value, there is a great 
difference in security. If payment is made today, you know 
the debt is satisfied; if all you have is someone's promise 
to pay, there is no guarantee you will ever receive the money. 
This problem does not disappear if the defendant buys an 
annuity from an insurance company that promises to make the 
payments. Undercapitalized or poorly managed insurance 
companies regularly fail. They also sell annuities cheaper

S E C T I O N  6
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than strong companies. To buy a fair structure from a strong 
company will cost defendants the same amount as if the 
plaintiff were naid cash today. Why then do defendants and 
liability insure-s want mandatory periodic payments? To cheat 
injured victims of the compensation the jury found due. 
Future payments are worth less than cash in hand. A law that 
said all jury awards will be reduced by 50 percent would 
clearly be unfair and unconstitutional. This proposal tries 
to do that in a backhanded manner.

The periodic payment statute sought to be changed by this 
section was enacted in 1986. Some of the primary proponents 
were brokers who make their money by selling annuity 
contracts. Their main pitch was that periodic payments were 
good for plaintiffs. The law they proposed then, however, 
allowed defendants to require plaintiffs to take periodic 
payments. When the bill was on the Senate floor, an amendment 
was passed that said if it was such a good idea for the 
injured party, then structured settlements should only be done 
at the request of the injured party. This legislation again 
proposes allowing either party to request a structured 
settlement. An injured party, who is no longer going to be 
able to continue in the line of work performed before the 
injury, may want a lump-sum payment to invest in a new
business that is compatible with his or her capabilities. 
This section would allow the wrongdoer, rather than the 
injured person, to make the decision. The parties would then 
have a mini-trial about periodic payments. This would be a 
huge burden on the court system.

The impact of the second sentence of this section is
unclear, since attorney fees are already a present value 
amount and contain no provision to adjust them for future 
value. Thus there is nothing to reduce to present value.

S E C T I O N  9

Adds a reference to existing ’aw about increases in future 
payments for anticipated inflation. It does not require that 
such adjustments be made. What has been created here is a 
system in which a plaintiff can successfully try a claim, have 
a structured payout foisted upon him, and not even be 
compensated for inflation. Additionally, appropriate rates 
for inflation and discounting are not exact sciences. Mini­
trials would be required on these issues with both sides
bringing in economists to argue the case. Judges would be 
required to make decisions without the economic expertise to 
know what will be best for the claimant in the future. The 
court system will be controlling the entire future of injured 
people. By being injured, they will have sacrificed control 
of their destiny to the court system and insurance industry.
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Creates immunity from liability for board members and 
officers of public corporations, electric cooperatives and 
telephone cooperatives, as long as they were acting within the 
scope of their official duties. Reviewing this amendment 
discloses a glaring error in the 1986 statute. The intent of 
the statute is to protect board members and officers for 
managerial decisions. As passed in 1986, it is much broader. 
It covers all acts within the scope of official duties. Thus, 
if driving an insured vehicle while dropping off a report to 
another board member, one of them runs a red light and kills 
or maims another person, there could be no recovery from the 
auto insurer for the injuries or death.

S E C T I O N  1 1

Opponents of victims* rights cnaim the collateral source 
rule is unfair because it gives a windfall to the victims. 
This is not true. The most n m m o n  collateral source is health 
insurance bought by the vie„im or his employer. But health 
insurance policies almost always have subrogation clauses. 
This means that the health insurer gets paid Dack when damages 
are recovered from the wrongdoer. Thus there is no double 
recovery by the victim. It would be very unfair to have the 
victim's recovery reduced for such collateral payments because 
the victim would still be obligated by contract to pay back 
the health insurer. The collateral source rule ensures that 
the wrongdoer will properly bear the financial burden of his 
wrongdoing. It is not fair for a wrongdoer to profit because 
a plaintiff happens to be protected by insurance.

Example: A wrongdoer injures a person who spent his own money
for a disability policy. The wrongdoer would thus receive a 
windfall. The same is true if the victim received gratuitous 
wage payments from an employer or help from family and 
friends.

This section replaces the collateral benefits statute 
enacted in 1986. Instead of being considered at a post-trial 
hearing, collateral benefits would now be considered by the 
jury and reduce the recovery. The 1986 statute served to 
reduce compensation to victims, bu<: at least allowed the judge 
to consider countervailing costs to the claimant such as 
actual costs and fees incurred in the litigation.

This section also requires the jury to be instructed about 
any tax implications of damage awards. The IRS does not tax 
injury damages because they are compensation that simply 
replaces what the victim lost. If your house burns down, the 
insurance money you collect is not taxable. Damages are

S E C T I O N  1 0
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replacement of capital, not new income. The judge or jury 
decides the amount of the loss. Taxability or non-taxability 
has nothing to do with that loss. This provision seeks to 
confuse juries with irrelevant information so they will impose 
their own "tax" on that which is not legally taxable, by 
reducing the damages they award.

S E C T I O N  1 2
Reduces the interest rate on judgments from 10.5 to 8 

percent. The prime rate is now 11.5 percent. This 8% rate 
is well below the market rate and will encourage insurers not 
to settle. Insurers will be able to make money by setting it 
aside and collecting higher interest on it than they have to 
pay out, thus they lose any incentive to settle a case.

S E C T I O N  1 3
Under the 1986 statute, interest runs from the date of 

written notice of a. claim. This section eliminates 
prejudgment interest on future damages, thus again providing 
a disincentive for insurers to settle cases.

S E C T I O N  1 4
Implements section 15.

S E C T I O N  1 5
Caps non-economic damages in a wrongful death case at 

$50,000. This is particularly discriminatory to those who 
operate in a non-cash based society, such as rural people and 
homemakers. The survivors of a successful orthoscopic surgeon 
in Anchorage who is killed by a wrongful act stand to receive 
a great deal of money for the future earning potential of the 
victim. The survivors of a native person living in the Bush 
and existing in a subsistence economy with very little actual 
cash value, will only receive $50,000 as the value of that 
life. Similarly, homemakers who do not have a W-2 to show for 
wages earned are only worth $50,000 under this bill. This 
limit applies regardless of the number of survivors, thus 
reducing the recovery of each one. If a housewife had a 
husband and four children, each would get only $10,000 in 
spite of their huge loss.
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Alaska Civil Rule 82 awards partial attorneys' fees to the 
party who wins a lawsuit. This section would eliminate that 
partial reimbursement only in claims for injury or death. 
This is very unfair to injured people. Insurance companies 
use litigation to wear people down so they will settle for 
less money than is due them. But injured people typically 
have to pay their attorneys out of the damages recovered. So 
an injured person never pockets all her damages. Rule 82 
helps ease the burden of using attorney to protect your 
rights. This proposed legislation would allow big businesses 
and insurance companies to get partial fees from each othar, 
but take that right away from an injured person suing an 
insurance company or an oil company. It is extremely unfair.

S E C T I O N  1 6

S E C T I O N  1 7
This overrules Jackson v. Power, which was a case in which 

a hospital was found liable for damages caused by a doctor 
working in its emergency room. The hospital was liable 
because of duties owed to emergency room patients under state 
regulations, national hospital accreditation standards, and 
its own bylaws. This section would give the hospitals 
immunity, even when the health care provider is the actual 
agent of the hospital, not just a contract physician. 
Enactment of this legislation would allow hospitals to avoid 
liability by merely posting a notice. This does not take into 
consideration severely injured persons who may be unconscious 
on the way into the emergency room and not able to read tie 
notice. There is no requirement that the notice be seen or 
understood by the patient.

S E C T I O N  1 8
Requires that medical malpractice rate information be 

included in the annual report to the legislature presented by 
the director of the Division of Insurance under AS 21.06.110.

S E C T I O N  1 9
Current law gives immunity to peace officers or emergency 

service patrollers who handle intoxicated persons. The 
purpose of this amendment is unclear. It appears to be an 
attempt to preclude any legal action, such as an action 
against the governmental body employing the individual.
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T h i s  s e c t i o n  r e p e a l s  t h r e e  s t a t u t e s .  When t h e  $ 5 0 0 , 0 0 0  c a p  
was i n s t i t u t e d  i n  1 9 8 6 ,  an  e x c e p t i o n  was made f o r  t h o s e  
v i c t i m s  who s u f f e r  d i s f i g u r e m e n t  o r  s e v e r e  p h y s i c a l  
im p a i rm e n t .  R e p e a l  o f  AS 0 9 . 1 7 . 1 0 1 ( c )  r em o v e s  t h a t  e x c e p t i o n .
Example: A q u a d r i p l e g i c  o r  t r i p l e  am p u t e e  c o u l d  r e c e i v e  no
mo re  t h a n  $ 5 0 0 , 0 0 0  g e n e r a l  d am ag e s .
T h e  s e c o n d  s t a t u t e  r e p e a l e d  h e r e ,  AS 0 9 . 1 7 . 0 4 0 ( c ) ,  c u r r e n t l y  
makes  i t  p o s s i b l e  f o r  p a r t i e s  t o  s t i p u l a t e  t o  u s e  t h e  r u l e s  
o f  B e a u l i e a u  v .  E l l i o t t  t o  c om p u t e  d am ag e s .  T h i s  amendment  
w ou ld  r e q u i r e  t h e  p a r t i e s  t o  u s e  an i n f l a t i o n / d i s c o u n t i n g  
p r o c e d u r e  t h a t  i s  mo re  c o s t l y ,  m ore  t im e  c o n s u m in g ,  and  
u l t i m a t e l y  r e a c h e s  t h e  same r e s u l t .  I t  w i l l  im p o s e  an  
u n n e c e s s a r y  b u r d e n  on  t h e  l i m i t e d  r e s o u r c e s  o f  t h e  c o u r t  
s y s t e m .  I f  t h e  p a r t i e s  t o  l i t i g a t i o n  a g r e e  t o  f o l l o w  t h e  
s i m p l e r  p r o c e d u r e ,  t h e  s t a t e  h a s  no  l e g i t i m a t e  r e a s o n  t o  
p r e v e n t  them  f r om  d o i n g  s o .

T h e  f i n a l  r e p e a l e r  i n  t h i s  s e c t i o n  e l i m i n a t e s  AS 0 9 . 5 5 . 5 4 8 ,  
t h e  s t a t u t e  t h a t  s o e c i f i c a l l y  c o n t r o l s  c o l l a t e r a l  s o u r c e  
p a ym en t s  i n  m e d i c a l  m a l p r a c t i c e  c a s e s .

S E C T I O N  2 1

R e q u i r e s  r e p o r t s  t o  t h e  l e g i s l a t u r e  o f  t h e  e f f e c t s  o f  a l l  
t h e s e  c h a n g e s .  T o  a l a r g e  e x t e n t ,  t h i s  s e e k s  t h e  f a c t s  t h a t  
a r e  s t a t e d  i n  t h e  p u r p o s e  s e c t i o n  o f  t h e  b i l l .

S E C T I O N S  2 2  & 2 3

C l a r i f i e s  t h a t  c e r t a i n  s e c t i o n s  o f  t h i s  b i l l  amend t h e  
A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e .

S E C T I O N  2 4

C l a r i f i e s  a p p l i c a b i l i t y  o f  t h i s  a c t .
S E C T I O N  2 5

P r o v i d e s  an im m e d i a t e  e f f e c t i v e  d a t e .

8 E C T I O N  2 0



LEGISLATIVE AFFAIRS AGENCY

M E M O R A N D U M M a r c h  30, 1990

SUBJECT: L i m i t a t i o n  of c e r t a i n  civil actions 
CSHB 1 6 6 (L&C)

TO: R e p r e s e n t a t i v e  P e t e r  Goll 
Co - Ch ai r
H ouse J u d i c i a r y  C o m m i t t e e

FROM: M i c h a e l  F. F o r d  ,/*v ' 
L e g i s l a t i v e  C o u n s e l

Y o u  have asked if AS 09. 10.055 (a ),  as amended in sec. 3 of 
C S H B  166(L&C) raises an equal p r o t e c t i o n  problem. As 
e x p l ai ne d  in this memo, I b e l i e v e  that this section pr ob a b l y  
v i o l a t e s  the c o n s t i t u t i o n a l  r i g h t  to equal protection of the 
l aw contained in A r t i c l e  I, s e c t i o n  1, of the Alaska 
Constitution.

In 1988 the A l as k a S u p r e m e  C o u r t  struck down the existing 
v e r s i o n  of AS 09 .10.055(a). T u r n e r  Construction Company v. 
S c a l e s , 752 P . 2d 467 (Alaska 1988) . The court found that 
the statute v i o l at e d the s ta te  c o ns ti tu ti on a l equal p r o t e c­
tion clause, because th e re  w a s  n o  substantial relationship 
b e t w e e n  the p r o t e c t i o n  g i v e n  to d e s i g n  professionals, w h i l e  
lea v in g other defen da nt s u n p r o t e c t e d ,  and the goal of e n­
couragin g construction. S e c t i o n  2 of CSHB 166(L&C) is an 
e f fo rt  to repeal and r e e n a c t  thi s same statute, AS 09.10.- 
C 3(a), in a m a n n e r  that a v o i d s  this unconstitutional 
distinction.

S e c t i o n  3 of CSHB 166 (L&C) w o u l d  exempt certain actions r e­
lating to t r a n s p o r t a t i o n  or s t o r a g e  of hazardous materials, 
f r o m  the 15 y e ar  limit i m p o s e d  u n d e r  AS 09. 10.055(a) as r e­
pe a l e d  and re en ac te d in sec. 2 o f  CSHB 166(L&C). This p r o­
v i s i o n  has the effect of s h i f t i n g  liability from some d e f e n­
dants, to those defend an ts  w h o  s t o r e  or transport hazardous 
mater i al s.  Assu mi ng  the go al  o f  sec. 2 is to encourage c o n­
stru c t i o n  and i mp rovement to r e a l  property, and to avoid 
stale claims, then to a v o i d  a n  e q u a l  protection problem 
there must be a ra tional r e a s o n  for not applying the same 15
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year period of limitation to those individuals who  store or 
transport hazardous materials. It does riot seem that a 
rational reason exists that w o u l d  s u p p or t an ex ce ption for 
defendants who transport or store h a z a r d o u s  ma terials as 
provided in this bill. This is the type of distiction that 
was struck down in Turner C o n s t r u c t i o n  C o m p a n y .

In conclusion, sec. 3 of CSHB 166(1.&C) would most likely be 
struck down if challenged as b e i n g  in v i o l a t i o n  of the equal 
protection clause of the A l a s k a  C on s t i t u t i o n .  Please con­
tact me if you have further qu e st io ns .

M F F :p 1 
W K P 3 / 1 12
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M E M O R A N D U M  M arch 22, 1989

SUBJECT: Civil Acti on s - HB 166

TO: Re pr es e nt at iv e Dave Donley

FROM: Michael F. Ford .• »
Legis la ti ve  Counsel

P O ilt .M  t  , *AM ■ 

JIjNt A«/ A1,# A
V ' . /  I I I1

The following is a sectional analysis of HB 166 that i n­
cludes comparable provis io ns  of law from Lhe state of 
C a l i f o r n i a :

S ection 1 - Findings and purpose.

C a l i f o r n i a  - No compara bl e  provision.

Section 2 - Requires that an action for pe rsonal injury, 
death, or property damage be brought w i t h i n  six years of the 
date of injury, if ca used by a product or by construction, 
or w i t h i n  six years of the last act alleg ed  to be the cause 
of the injury. Periods of disability, such as minority, 
incompetency, or imprisonment do not e xtend the six year 
period. This section does not a pply if the personal injury, 
death, or pr operty dama ge  was c a us e d intentionally, or if 
a n ot he r shorter p e r i od  of limitation applies.

C a l i f o r n i a  - The n e a re st  compara bl e  p r o v i s i o n  is en cl os ed  
as attach me nt  A. This g e n e ra ll y p r o h i bi t s an action for 
damages re su l ti ng  from a patent defect in the design, 
survey, or co ns truction of real p r o p e r t y  from being brought 
m o r e  than four years after substantial co mp le ti on  of the 
improvement, or if the damages result from a latent defect, 
an ac tion cannot be broug ht  mo r e than 10 years after 
s u bs ta nt ia l  completion of the improvement.

S e c t i o n  3 - Removes actions for pe rsonal injury, death, or 
pro pe rt y damage, from the exi st in g two year statute of 
limitations.

AfifUl
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C a l i f o r n i a  - The c om pa r ab le  p ro vi si on  is e nclosed as 
a tt ac h m e n t  B. This g e n e r a l l y  requires an action for 
p ersonal injury, w r o ng f ul  death, or other listed wrongs 
to be brought w i t h i n  one year of the accrual of the 
a c t i o n .

Section t\ - Re qu ir es  that an action for personal injury, 
death, or p r o p er ty  damage be brought w i t h i n  two years of the 
time the person ha d the right to br i ng  the action. The two 
year p e ri od  is not e x t e n de d for any period of disability, 
such as minority, incompetency, or imprisonment. The s e c­
tion does not apply if a shorter pe riod of limitation is 
imposed.

C al if o r n i a  - See section 3 above.

S ect io n 5 - Riq u ir es  that clear and convinc in g evidence of 
malice, b ad motive, or reckless indifference to the i n t e r­
ests of anoth er  exist befo re  oun it iv e damages m ay be a w a r d­
ed.

C a l i f o r n i a  - The co mp a ra bl e p r o v i s i o n  is enc l os ed  as 
a t t a c h m e n t  C. This g e n e r a l l y  allows pu nitive damages to be 
awar d ed  whe n  "oppression, fraud, or m a l i c e "  exists.

S e c ti on  6 - Pr ohibits a pe rson from r e co ve r in g damages for 
p e r s on al  injury or death if the injury or death o ccurred 
while the p erson was c o m m i t t i n g  a crime and the person has 
been c o n v i c t e d  of the crime. Crime includes a felony or a 
m is de meanor.

C a l i f o r n i a  - No co m pa ra bl e provision.

Sec ti on  7 - P rovides that a pe rson w h o  commits a crime that 
results in p e r s on al  injuries to that person is not pre ve n te d 
from r e c o v e r i n g  damages for personal injury or death, if the 
p e rson liable w as also e n g a ge d in the co m mi s s i o n  of a crime 
and has been c o n v i c t e d  of the crime. A l s o  defines the term 
"crime", to include a felony or a misdemeanor.

C a l i f o r n i a  - No c o mp a r a b l e  provision.

S e ct io n 8 - R e q ui re s that if a port io n  of a judgment is owed 
to an a t t o rn ey  u nd er  a co nt i n g e n t  fee agreement, that p o r­
tion m u s t  be r e d uc ed  to a present v a l u e  and paid in a lump 
sum, r a t h e r  than as a part of peri od ic  payments ord er ed  by 
the court.
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Calif o rn ia  - The c o mp ar ab le  is encl os e d as attac hm en t  
D. The comparable p r o v i s i o n  applies only in medical 
m al pr a c t i c e  actions. It allows eithe r party to request 
periodic payment of a judg me n t if the award equals or 
exceeds $50,000.

Section 9 - R equires that the court include an amount for 
i n f l a t i o n , wh en  o r d e ri n g that future damages be paid b y  p e­
riodic payment.’.

C al if or ni a  - See sec t io n 8 above.

Section 10 - P r oh ibits r e covery of damages for pers o na l in- 
jury, death, or p r o p er ty  damage c aused by an act or o m i s s i o n
w i thin the o fficial duties of a m e m b e r  of the bo ar d of d i­
rectors or an officer of a public corporation, or elec tr ic  
or telephone cooperative, unless the act or omi s si on  c o n­
stituted gross negligence.

California - No c o m p a r a b l e  provision.

S e ct ion 11 - A l l o w s  a p e rs on  to only r e c o ve r damages that 
are excess of c o m p e n s a t i o n  r eceived from o th er  sources, 
such as private or go ve rn m e n t  insurance. A l s o  requires the 
court or jury to be i n f o r me d of the tax implications of an 
award of damages.

C alifornia - The c om pa r ab le  pr o vi si on  is enc lo s ed  as
attachment E. It applies only in m e d i c a l  m a l p r a c t i c e
a c t i o n s .

Section 12 - Lowers the legal rate of interest that m a y  be 
a w a rd ed  on Ju dgments from 10.5Z to e i gh t percent, unless 
otherwise agreed by contract.

C alifo rn ia  - The compar ab le  p r o v is io n  is e n c l os ed  as 
a ttachment F. It sets the legal limit of interest on 
j udgments at ‘.0 percent.

Section 13 - Prohibits the award of p * e j u d g m e n t  interest 
for future economic or noneco no m ic  damages.

Calif or ni a - No c o mp ar ab le  provision.

S ection 14 - T ec hn i c a l  amendment.
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C al if o r n i a  - The co m pa r a b l e  w r o n g f u l  death pr ov is io n  is 
e n c l os ed  as a tt ac hm e nt  G. It pr ov id e s for r e c ov er y of 
damages for w r o n g f u l  death, by heirs of the estate.

Section 15 - P ro hibits an a w a r d  of n o n m o n e t a r y  damages in 
excess of $50,000, in a w r o n g f u l  death action.

C a l i f o r n i a  - No c o mp ar a bl e provision.

S ection 16 - P r o h i bi ts  the court fro m awar di ng  at torney fees 
in a civil a ct io n for p e r so na l  injury, death, or prop er t y 
damage, unless s p e c i f i c a l l y  a u t h o r i z e d  by statute or by 
ag re em en t of the parties.

C a l i f o r n i a  - The c o m p a r a b l e  p r o v i s i o n  is encl os ed  as
a tt ac h m e n t  H. It does not a l lo w a court to aw ar d  a t­
torney fees, unles s  p r o v i d e d  for in statute, or by 
a g r e e m e n t  of the parties.

Section 17 - Li mits the lia bi l it y of a h o s p i t a l  for civil 
damages c a us ed  by a p e r s o n  w h o  is not an employee. Requires 
the ho s pi t a l  to post n o t i c e  that cert ai n individuals are not 
employees. P r o v id es  that the l im i ta t i o n  does not apply to 
l iability based on the h o s p i t a l ' s  own n e g l i g e n c e  or i n t e n­
tional misconduct. A d d s  c e r t a i n  definitions.

C a l i f o r n i a  - The n e a r e st  compa r ab le  p r o v i s i o n  is e n­
closed as a tt ac h m e n t  I. It e s ta bl is h es  i mmunity only 
for a p h y s i c i a n  w h o  ren de rs  ob st et r i c a l  services in a 
h o s pi ta l  e m e r g e n c y  room.

S ect io n 18 - Requires the di r ec to r of the div i si on  of i n s u r­
ance i.o an nu a ll y report to the l egislature regarding medical 
m a l p r a c t i c e  in su rance rate changes o c c u r ri ng  as a result of 
c e r t ai n court decisions.

C a l i f o r n i a  - No c om pa r a b l e  provision.

S e c t i o n  19 - L imits the right of a p e r s o n  to b ri ng  an action 
against a peace o f f ic er  or m e m b e r  of the eme rg en cy  service 
p atro l w h e n  taking an i n t o x i c a t e d  p e r s o n  into custody, u n­
less the act or c o m m i s s i o n  was g r o s s l y  negligent, reckless 
or intentional.

C a l i f o r n i a  - No co mp a r a b l e  provision.
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Section 20 - Repeals (I) a limit on r ecovery of n o n e c o n o m i c  
damages co nt ai ne d in A S  09. 1 7. 0 1 ()(c ) , (2) an e x c e p t i o n  to the 
award of future dumagea c o n t a i n e d  in AS 09.17.040(c), and 
(3) a section r e g a r d i n g  c o n s i d e r a t i o n  of collateral benefits 
in a m e d i c a l  m a l p r a c t i c e  a c ti on  c o n t a i n e d  in AS 09.55.548.

C a l i f o r n i o  - No c om pa r a b l e  provision.

S e ct io n 21 - Re quires the D e p a r t m e n t  of C o m m e r c e  and F.conom- 
ic D e v e l o p m e n t  to re port to the legislature r e g a r d i n g  the 
effect of cert a in  insurance claims on the civil j u st ic e  s y s­
tem.

Ca l i f o r n i a  - No c o m p a r a b l e  provision.

S e c t i o n  22 - Notice of a m e n d m e n t  to the civil rules of 
c o u r t .

C a l i f o r n i a  - No co mp a r a b l e  provision.

S e ct io n 23 - Notic e of a m e n d m e n t  to the civil rules of 
c o u r t .

C a l i f o r n i a  - No c o m p a r a b l e  provision.

S e c ti on  24 - Ap pl ic ab il i ty .

C a l i f o r n i a  - No c o m p a r a b l e  provision.

S e c t io n 25 - E f f e c t i v e  date.

C a l i f o r n i a  - No c o m p a r a b l e  provision.

M F F :gc 
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§337.1. [Patent deficiency in real properly improvement design, 
survey, construction, etc., and resulting injury lo properly or person: 
Four years]
(a) Except as otherwise provided in this section, no action shall be 
brought to recover damages from any person performing or furnishing 
the design, specifications, surveying, planning, supervision or observa­
tion of construction or construction of an improvement to real 
property more than four years after the substantial completion of such 
improvement for any of the following:
(1) Any patent deficiency in the design, specifications, surveying, 
planning, supervision or observation of construction or construction 
of an improvement to, or survey of. real property;
(2) Injury to property, real or personal, arising out of any such patent 
deficiency; or
(3) Injury to the person or for wrongful death arising out of any such 
patent deficiency.
(b) If, by reason of such patent deficiency, an injury to property or 
the person or an injury causing wrongful death occurs dunng the 
fourth year after such substantial completion, an nction in tort to 
recover damages for such an injury or wrongful death may be brought
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within one year after (he dale on which such injury occurred, 
irrespective of the dale of death, hut in no event may such an action 
U- brought more than live years alter the substantial completion of 
construction of such improvement
(c) Nothing m (his section shall be construed as extending the period 
prescribed by the laws of this state for (he bringing of any action.
(il) The limitation prescribed by this section shall not be asserted by 
way of defense by any person in actual possession or the control, as 
owner, tenant or otherwise, of such an improvement at the lime any 
deficiency in such an improvement constitutes the proximate cause of 
the injury or death for which it is proposed to bring an action
(c) As used m this section, "patent deficiency" means a deficiency 
which is apparent by reasonable inspection
( 0  Subdivisions (a ) and (b ) shall i.ot apply to any owner-occupied 
single-unit residence.
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§337.15. [Intent deficiency in design, construction, survey of real 
property improvement, or property injury therefrom: Ten years]
(a ) No action may be bruughl to recover damages from any person 
who devcloj>s real property or performs or furnishes the design, 
specifications, surveying, planning, supervision, testing, or observation 
of construction or construction of an improvement to real property 
more than 10 years after the substantial completion of such develop­
ment or improvement for any of the following:

(1 ) Any latent deficiency in the design, specification, surveying, 
planning, supervision, or observation of construction or construction 
of an improvement to, or survey of, real property.

(2 ) Injury to property, real or personal, arising out o f any such latent 
deficiency.

(b ) As used in this section, "latent deficiency" means a deficiency 
which is not apparent by reasonable inspection.

(c ) As used in this section, "action" includes an action L r  indemnity 
brought against a person arising out of his performance or furnishing 
of services or materials referred to in this section, except that a cross­
complaint for indemnity may be filed pursuant to Section 442 in an 
action which has been brought within the time period set forth in 
subdivision (a ) of this section.
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U»e pinmsct o f a fkmily apattmMM house, ihe In *  
court .lx) m l t n  in granting summary |udgmt«t 
fnt I lie 11 o f .  wheie, according to inform*. 
inxi properly before ihe court, the infant's fall into 
the pool occurred more than four year* after the 
substantial completion o f Ihe {**'1 and i l  ihe lime 
■f^r fall Ihe pool wai unfcnced A i a mallet of 

pool war an improvement In really, and
of a fence m iiiii lu lfd  a patent dcfl. 

•ency fhere wav no unresolved mue o f fact 
•fccludini the granling o f ihe raniraciot’t  imtion 
or summary judgment cm Ihe ground lhal Ihe 
•arenit' complaint wav tiarreil by limiiaiiom under 
o l '  I ii Proc . |  I I I  I M u im il, a Anthony 
ndutine*. Inc (1980) UN CA Id  vm, |b7 Cal 
•ptr 292
fo r  purpose of determining ihe applicability to 
t<rsonal injury action o f the four year limitation 
•nod o f Code Civ P roc . |  1 )7 ?, ihe leal lo  
■tetmine whether a deficiency it patent it not a 
bjeclive one. applied tn each in d iv id u a l uter, 
(her it it an objective tatk bated on the reason- 
le eiprctaliont o f Ihe average consumer Mat- 
igly v Anthony Industries. Inc, (1910) 109 CAM  
6. 167 Cal Rptr 292
Code Ctv. Proc , }  3 )7  I, tubd (a), n an aopro- 
ale uatule o f  lim ilationi lo  be applied lo  ac> 
nt bawd on negligence, tinct Itabtliiy, and 
raetiva nuiumc againtt a swimming pool con- 
cine lo  recover damages resulting from personal 
iry lo  tn infant in a fa ll into an outdoor, in- 
und, unfenced, family apartment houte vwim- 
ig pool. That d ilu te , which provides trial a 
weul injury action againtl a party who con- 
< lfd  an improvement to really for an injury 
mg oul o f a patently deficient design or con- 
etion in Ihe improvement mutt be brought 
tin four year* after the iubtuntia! completion 
he improvement, applies to a personal injury 
tn againtl the contractor o f  such a swimming 
rv fn  thould a complaint againtl him stale a 

e^ ^ fc lto n  in urtct product, Lability M il- 
y ^ f c h o n y  Industries. Inc (1980) 109 CAM  
167 CaJ Rptr 292.
an action by a window washer against ihe 

•n o f  an apartment building for injuries sue- 
d while cleaning (he outside o f  the budding's 
owt, which had no window cleaning safety 
ea. after another worker by mistake removed 
Hi from pUintilTt ladder, causing him lo  fall, 
iich Ihe owners cross-complained againtl Ihe 

ling's architect, the (n i l court properly 
ted summary judgment to the architect doe to 
four-year tla lu le o f  limitations in Code Civ.
. 4 3)7.1 (limiting the time for actions againtl 
tects. contractors and Ihe like) Such statute 
a mere economic regulation touching upon 
( f  a suspect clast nor a fundamental right, 
x result in a denial o f  equal protection o f the 
nd was constitutional, since it promoted a 
uted legitimate slate interest by protecting 
-<on from uncertain future liability, thereby 
•pug construction, such that a rational 
•m ud  for the classification Salinero v Pon
>« Dim) IJ4  CaJ App M  120. 177 Cal 01

6y a window washer against the 
j an apartment building foe injuries sus-

| l  Ov Noe Co0*|

CO Of. O F  CIVIL PROCEDURE

i*ined while cleaning (he outside of Ihe huildmg's 
, iftjows, which hail no window cleaning safety 
juices, after another worker by mistake removed 

from jiUinlilTt ladder, causing him to fail.
^ which the trial court granted summary judg­
ment m favor o f Ihe building's architect on the 
mus o f Code Civ Proc . 4 3 )7 .1 (limiting the lime 
1,« actions against architects, contracliHS and Ihe 
l,te), ihe injured wixker was entitled to argue the 
unconstilutionality o f such statute on appeal, al- 
ihuugh the architect was made a party to Ihe 
fttHHt not by Ihe complaint, but by the owners' 
ctmscomplaint, since before such motion wat 
framed ihe injured worker retained the option of 
tubiiifuling ihe architect for a Doe defendant by 
amendment o f  the complaint Thus, the trial 
court's ruling adversely alfected his right to pursue 
his cause o f  action against the architect, given Ihe 
application o f  res judicata or collateral estoppel 
principles to bar any subsequent action by the 
injured worker against the architect. Salinero v 
Pon (1981. 1st Dm ) 124 Cal A p r M  120. 177 Cal 
Rptr 204

In a wrongful death action by a young man 
whose mother died o f pneumonia directly and 
prosimately caused by the faulty performance o f 
healing and air conditioning units in a 10-year-old 
building in which she was employed againtl the 
architect who designed and supervised erection o f 
ihe building, ihe general contractor, Ihe heating 
and air conditioning subcontractor, and the manu­
facturers o f  the heating and air conditioning units,
I he tria l court errrd in granting the motioeis o f ihe 
architect, the general contractor, and the subcon­
tractor. for judgment on the pleadings on the 
ground the deficiency tn the building was ''patent'' 
within the meaning o f Code Civ. P roc . 4 337.1, 
which provides a four-year-aftcr-compietion-of- 
construction limitation penod with respect to pa­
tent deficiencies allegedly caused by improvers o f 
real property. TTie statute defines “ patent defi­
ciency" at one “ which is apparent by reasonable 
inspection.'' and none o f  the defendants had been 
able to pinpoint the cause o f the heating and 
cooling malfunctions and therefore could not rem­
edy the problem. Thus the decedent, who knew 
only that the building was always loo hot o r too 
cold and was subject to great temperature fluctua­
tions. could not be expected lo  solve the enigma o f 
the heatmg-coolmg dilemma, and the defect fell 
within the commonly accepted definitions o f  " la ­
tent." L e , not "open" or "esposed." or "evident." 
Baker v Walker A Walker *1982, 3th D m ) I ) )  
Cal App M  746. 184 Cal Rptr 24 )

In a proceeding brought by the owner* o f a 
wmery to compel a construction company and a 
firm providing design, architectural, and enjpneer- 
mg services lo  arbitrate alleged n  >6ng defects in a 
winery such defendants designed and constructed.

9 3 3 7 .1 5

the trial court properly dismissed on Ihe basis lhal 
both Ihe ’etign agreement and ilu torm ruriion 
agreement ciprrsvly prohibited a demand for arbi­
tration being made after Ihe dale o f Ihe applicable 
statute o f limitations The cosirt pro|w»iy applied 
Ihe four-year limitation period o f Code tiv  I'roc ,
4 .1)7 I (limitation penod for patent defects in 
cnnstrsKiion o f improvements to real property), 
rather than the ten-year limitation penod o f Cede 
Civ Proc . 4 )1 7  15 (limitation period for latent 
defects in construction o f improvements lo  real 
property), since substantial evidence supported Ihe 
court's findings that the claimed defects should 
have been apparent to the owners, and were m 
fact known lo them, by viriue o f the role o f the 
Owners' full-time construction quality auditor, who 
was retained lo  monitor construction o f the winery 
roof Renown, Inc v llensel Pheljis Construction 
Co (1984, 1st C ist) 154 Cal App M  41 ). 201 Cal 
Rptr 242

TTie provisions o f Code Civ. P roc . 4 337 15 
(ten-year period o f  limitations for latent defects m 
construction o f improvements lo  real property), 
read together with the provisions o f Code Civ. 
P ro c , 4 ) ) 7  (four-year period o f limitations for 
written obligations), enacts a two-step limitation: 
actions founded upon a latent defect in the devel­
opment o f real property must be filed within four 
years o f discovery, but in any case within ten years 
o f the date o f substantial completion o f ihe im ­
provement. Thus, the ten-year penod set fonh in 
4 3 )7 .1 5  is not absolute, but only sets the outer 
limit within which suit must be brought Renosvn 
Inc v Ifensel Phelps Construction Co. (19 (4 , 1.1 
Dm) 154 Cal App 3d 41 ). 201 Cal Rptr 242.

The two-year statute of limitations o f Code O v . 
P roc, 4 339. tubd. ( I ) ,  rather than the four-year 
statute o f  limitations o f Code O v . Proc., 4 3)7.1, 
subd (a), was applicable to plaintiff developers' 
cause o f  action against a contractor and a subcon­
tractor arising from delay in completion o f public 
improvements in connection with a city redevelop­
ment project caused by alleged patent deficiencies 
in the improvements. Code O v . Proc., 4 3)9. subd. 
( I ) ,  applies to actions upon • contract, obligation, 
o r liability not founded upon an instrument in 
writing. Although Code Civ. P roc . 4 332-1. ap­
plies to actions for patent deficiencies tn the con­
struction o f  improvements to real property, the 
intent o f the Legislature tn enacting Code Civ. 
Proc , 4 337.1. was to provide a cause o f aclton for 
patent deficiencies existing upon substantial com­
pletion o f  a project The developers admitted that 
they sought damages solely for delay, not for 
patent deficiencies which still existed upon comple­
tion o f the project. Kralow Co. v Sully Miller 
Contracting Co (1985. 4th Dm) 161 Cal App 3d 
1029. 214 Cal Rptr 6 )0

5 337.15. [A ction fo r la ten t deficiency in construc tion  o r su rre y  o f real 
property o r in ju ry  aris ing  out o f  such deficiency: Ten years]
(a) N o  action  m ay be b rought to  recover dam ages from  any person, o r th e  
surety o f a person, w ho develops real p roperty  o r perform s o r  furnishes th e  
design, specifications, surveying, planning, supervision, testing, o r observa-

161II Cw fi>«c Coavl
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lion o f  construc tion  or co nstruc tion  ol an im provem ent to  real property 
m ore than 10 years after the substan tial com pletion o f  the developm ent or 
im provem ent for any  o f the  following:
(1) A ny Intent deficiency in th e  design, specification, surveying, planning, 
supervision, o r observation  o f  construc tion  o r construction  o f an improve- 
mcnt to, o r  survey of, real p roperty .
(2) Injury to  p roperty , real o r  personal, arising out o f any  such latent 
deficiency.
(b) A s used in th is section, " la ten t deficiency”  m eans a deficiency which is 
not apparen t by reasonable inspection.
(c) A s used in th is  section, " a c tio n "  includes an action for indem nity 
brough t agains* a  person arising  out o f  th a t person 's perform ance or 
furnishing o f  services o r m ateria ls  referred to  in this section, except that a 
cross-com plain t fo r indem nity  m ay be filed pursuant to  subdivision (b) of 
Section 428.10 in an  action  w hich has been brought within the tim e period 
set fo rth  in subdivision (a) o f th is  section.
(d) N oth ing  in th is  section shall be construed  as extending the period 
prescribed by the law s o f  this s ta te  for bringing any action.
(e) T h e  lim itation prescribed by this section shall not be asserted by way o f 
defense by any person in ac tua l possession o r  the contro l, as ow ner, tenant 
o r otherw ise, o f  such  an  im provem ent, at th e  tim e any deficiency in the
im provem ent constitu tes the  p rox im ate  cause for w hich it is proposed to
bring an  action.
(0  T h is  section sha ll not apply  to  actions based on willful m isconduct o r  
fraudulen t concealm ent.
(g) T h e  10-year period  specified in subdivision (a) shall com m ence upon 
substan tial com pletion  o f  the im provem ent, but not later than  the date o f 
one o f  the follow ing, w hichever first occurs:
(1) T h e  date  o f  final inspection by the applicable public agency.
(2) T h e  date  o f  reco rda tion  o f  a valid notice o f  com pletion.
(3) T h e  date  o f  use o r occupation  o f the im provem ent.
(4) O ne year afte r term ination  o r  cessation o f w ork on the im provem ent.
T he da te  o f  substan tia l com pletion  shall re la te  specifically to  the perfor­
m ance o r furn ish ing  design, specifications, surveying, planning, supervision, 
testing, observation o f  co n stru c tio n  o r construc tion  services by each profes­
sion o r  trade rendering  services to  the im provem ent.
Amended S u n  1979 eh 571 i  I; SUts 19*0 eh 676 }  63; Stats 19*1 eh S* 5 I 
Amendments:
1979 Amendment: Added **, Or the surety o f a penon," nea; the beginning o f tubd (a )
19*0 Amendment: Routine Code Maintenance
1911 Amendment* ( I )  Substituted “ the”  for “ such" before "development" in the introductory clause o f
tubd (a ). (2) tubttiluted "that person't" fo r "h it" in tubd (c); (J l tubttituted “ the" for "toch" afler
"deficiency in" in tubd (c); and (4) added tuNJ (g)
Witkin Procedure (3d ) Actiont $} 3t7. 356. 391. 3>2. 426. 427. 42*. 429. 4JO. 431 
4 ) Cal Jut 3d Um iution o f  Actiont } }  28. 140 
Cal Condo Handbook 2d (Hanna) $ IS. 19.
Ten year limitations period o f Code o f Civil Procedure Section 337.IS applies to breach of contract 
actions. CEB Civ Litig Rep (I9SS ) Vol 7 No 7. p 216
Ten year sututc o f Umiution covert laten defect bated on breach o f contract CEB Real Prop L Rep 
(I9 8S ) Vol » No I .  p 191.
Timeliness o f indemnity actions against builders—a review o f  new decisions under California Code o f 
Civd Procedure Section 337.1$. (1911) 19 Cal T ru l Lawyers J No 1, 103
1 6 2  |t CwPxxCod*]
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>DE OF CIVIL PROCEDURE
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•H ) «3 CAW  834, HR Cal Rptr 124
lat Not Barred by Statale 
was properly granted judgment in an 
'nil a county thertlT and the county 
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t an attachment and paid over to the 
y through error in hit office, where the 
brought within two yean after judg- 
entered in the caute in which the 
issued, at provided by Code Civ. 

^  H»W. J, for actiont igniutt therilTt 
anting out o f official actt. Plaintifl*t 

two. when the iherilT refuted to un ify  
for the fundi, was either in equity or 

iot in tort, and the notice o f  claim 
tf the Tort Claims Act were, under the 
of Qov, Code, 4 814, inapplicable. Na- 
«. A Casualty Ini. Co v Pitches! (1973) 
2. 110 Col Rptr 649
irrtre
ion for an accounting and for declare- 
arising out o f an alleged oral partner- 
sent, the trial court ened in luttaining 

to the complaint on the ground the 
barred by the two-year limitation pro- 

'ode Civ. Proc., {  339, tubd I, for "an 
Q a coatrac', obligation or liability not 
i on Inurnment in writing." The action 
u rily  baaed on ihe contract by which 

"  godly began but upon the al- 
T the parties, the carrying on of 

, and the fiduciary duties 
law imposes upon such parties, one of 
e duty to account, as provided in Corp. 
3021, 15022; thus the action is governed 
r-ycar catch-all limitation provided by 
PTot. |  343. for "an action for relief 

efore provided for." Manok v Fishman 
2A3d 20*. 107 Cal Rptr 266.
tlooa
ction in which a limited partnenhip 
ud and professional negligence on the 
vuntonti and that tuch wrongdoing was 
red until oiler the running o f the three- 
provided for bringing fraud actions by 

‘‘ roc , 1 338, subd (4 ). and Ihe two-year 
Jode Qv. Proc., }  339, tubd, ( I ) ,  for 
I negligence actiont. the trial court did 
refusiig the partnersnip't instructions 

scy, where its pleading alleged that the 
ict on the part o f Ihe accountants look 
• than four yeart prior to the filing of 
ig. The governing statutes o f limitation 
: set forth for fraud and professional 
% and the giving o f instructions on civil 
would have been entirely meaningly 
have led only to confution o f the jury 
L op n  A l-’ raser (1975) 52 CAJd I l f  
Hr 59. | J  O ,  ♦‘m e C oo *)

CODE OF CIVIL PROCEDURE (j .340

§ 339.5. [ le s s e e 's  breach o f unw ritten  least*: Four years]
Wnkin Procedure (3d ) Actiont 44 '42, 367.
Cal lo t 3d l andlord and Tenant 4 i t j  I tnitalion o f Actions 4} 30. 33

§ 3 4 0 . (P c rso ia l  in jury; W rongful death ; T o rts; S ta tu to ry  penalties; Check 
paym ent by benk; P ro p e rty  seizure; C.’ood faith  im provem ents)
W ithin one year:
(1) An ac tion  upon a s ta tu te  fo r a penalty  o r forfeiture, w hen the action is 
given to  un individual, o r  to  an  individual and the state, except when the 
s ta tu te  im posing it prescribes a different lim itation.
(2) An ac tion  upon  u s ta tu te  fo r a forfeiture o r penalty to  the people o f this 
state.
(3) A n ac tion  for libel, s lander, assau lt, battery , false im prisonm ent, seduc­
tion o f a person below the  age o f  legal consent, o r for in jury  to o r  for the 
dea th  o f one caused  by the w rongful act o r  neglect o f ano ther, o r by a 
depositor against a  bank for the  paym ent o f  a  forged o r  raised check, o r  a 
check that bears a  forged o r u n au tho rized  endorsem ent, o r  against any 
person w ho boards or feeds an  an im al o r  fowl o r  w ho engages in the 
practice o f veterinary  m edicine as defined in Section 4826 o f the B. finess 
and Professions C ode, fo r such  person 's  neglect resulting  in injury o r dea th  
to an  an im al o r  fowl in the course o f  board ing  o r feeding such anim al o r 
fowl o r in th e  course o f th e  practice o f  vctcrinaiy  m edicine on such  anim al 
o r fowl.
(4) A n ac tion  against an  officer to  recover dam ages for the  seizure o f any 
p roperty  for a s ta tu to ry  forfeiture to  the  state , o r for the  deten tion  of, o r 
injury to  p roperty  so seized, o r  for dam ages done to  any person in m aking 
any such seizure.
(5) A n ac tion  by a good fa ith  im prover for re lief u n d er C h ap te r 10 
(com m encing w ith  Section 871.1) o f T itle  10 o f  P art 2 o f th e  Code o f Civil 
P rocedure. T h e  tim e begins to  ru n  from  the da te  upon  w hich the good faith 
im prover d iscovers that th e  good faith im prover is n o t the ow ner o f  the land 
upon w hich the  im provem ents have been m ade.
Amended SlaU 1973 ch 20 4 I; S u n  1982 ch 517 §97.
Amendment!:
1973 Amendment: ( I )  Deleted former »ubd 4 which read: “ An action against a ihenfi- or other officer for 
Ihe escape o f a prisoner arrested o r imprisoned on civil process;", and (2 ) renumbered former lubdi 5 
and 6 to be tubdi 4 and 5.
1982 Amendment: In addition lo  making changes in punctuation, ( I )  deleted " , o r upon an undertaking 
in a criminal action." after "a statute”  in luhd (2 ); and (2) substituted "the good faith improver" for 
"he" in lubd (5).
law  Revision Commission Comment:
1973 Amendment— Section 340 is amended to reflect Ihe fact that arrest and imprisonment in a civil 
action is no longer permitted. Sec Code Civ. P roc . § 478 and Comment thereto. See alio former Govt 
Code. 4426681 et scq (liability o f  sheriff fo r escape o f person held upon civil arrest). Cf. former Code 
Civ, P ro c , 5 501 (lab ility  o f officer for escape).
1982 Amendment—Section 340 is amended to delete the reference to an undertaking in a criminal acnon. 
Undertakings o f bail are no longer governed by Section 340. See People v. Burton, 146 Col. App 2d 
Supp. 878. 305 P.2d 302 (1956) Other undertakings in criminal actions are governed by the same rules 
that apply to undcrtakinp generally. See Section 337 (four-year statute o f limitations). The other changes 
in Section 340 are technical.
Application o f  this section lo action by county, against tortfeasor, for care and treatment o f injured or 
diseased person: Gov C  }  23004.1.
Witkin Procedure (3d ) Actions §4 216, 325. 328. 330. 341, 348. 355. 396. 400 et seq., 439. 458; Plead 
443 . Plead 4 1042; Appeal 4 506

U O* Pme Coo* | 11



§3291 (C) CIVIL CODK

(I9MS. 2tl D im ) 174 C a l A pp  Id  111. a i f lC iT K p i r  
105

I’ n iv tun l In C iv Code, § 1291, a pUinlilT it not 
e n li llrd  lo  |>irjtidgment in leretl a* a m ille r  o f 
course R a t lin , p re judgm rnl in leretl it m iilinn/ed 
only i f  l he defendant fails lo  accept in  offer lo  
settle nude pursuant to Code Civ P ro c , }  998 
and ihe judgment etceedt Ihe irrioun l o f Ihe offer 
Pn lllle rn en l lo  prejudgm rnl in leretl it drlerm tned 
Ivy Hie amoiin l o f  ihe judgment is  entered rather 
lh.in Ihe gross verdict. (Steen v f ranklin (1987 , 2d 
D im ) PM) Cal App fd  93, 235  Cal R p tr 112.

Civ Code, $ 3291, providing fo r recovery o f 
prcjudginent in le re tl on a personal in jury damage 
award when p la in tiffs  settlement offer is refuted 
and plaintiffs recover! a m ore favorable Judgment

(C o le  Civ P roc , $ •m i, imposes a mandatory 
obligation on Ihe trial conn to award jirejudgmenl 
inleretl where the statutory conditions are rnrl 
The ordinary meaning of "shall”  lup jio ru  that 
interpretation, and nothing in the language of Civ 
Code, $ 3291. suggests Its word "shall" should be 
construed as other than mandatory Ihe lagitla 
lure should have used the word "may ' if it 
intended trial courts to hast discretion to deny 
pirjudgmrnt interest Moreover, Ihe available leg 
islative history leads to the conclusion the statute's 
language is mandatory, since the j)Uf|Mise of $ 3291 
is to guarantee the plaintiff interrsi and to penaltie 
Ihe defendant in ajipropnale situations Morin v 
AHA Recovery Service. Inc (19*7, 4th Dial) 195 
Cal App 3d 200, 240 Cal Rptr 509

Civil

§ 3294 a nd  fo llow ing sections— general references:
llancroft-Wlutney Judicial Council fo rm s Manual, fo rm  982.1(13)

§ 3294. [W hen perm itted]
(a) In an action  for the breach o f  an obligation not arising  from con tract, 
w here it is proven by clear and convincing evidence th a t the defendant has 
been guilty o f  oppression, fraud, o r  m alice, the  plaintiff, in add ition  to the 
actual dam ages, m ay recover dam ages for the sake o f  exam ple and by way 
o f punishing the defendant.
(b) A n  em ployer shall no t be liable for dam ages p u rsuan t to  subdivision (a), 
based upon acts o f  an em ployee o f  the  em ployer, unless the em ployer had 
advance know ledge o f the unfitness o f  the em ployee and  em ployed him o r  
her w ith a conscious disregard o f  the righ ts o r  safety o f  o thers o r au tho rized  
o r ratified the  wrongful conduct for w hich the dam ages arc aw arded  o r was 
personally  guilty o f  oppression, fraud , o r  m alice. W ith respect to  a co rpo ra te  
em ployer, the  advance know ledge and  conscious d isregard , au tho rization , 
ratification o r ac t o f  oppression, fraud, o r  m alice m ust be on the p art o f an 
officer, d irector, o r  m anaging agent o f  th e  corporation .
(r)  A s used in this section, the follow ing definitions shall apply:
(1) "M alice'* m eans conduct w hich is in tended  by th e  defendant to  cause 
injury to the  plaintiff o r  despicable conduct which is carried  on  by the 
defendant w ith  a willful and conscious d isregard  o f  the  righ ts o r  safety o f  
others.
(2) “ O ppression" m eans despicable conduct th a t subjects a person to  cruel 
and  unjust hard sh ip  in conscious d isregard  o f  th a t person ’s rights.
(3) “ F rau d "  m eans an in ten tional m isrepresentation, deceit, o r  concealm ent 
o f a m aterial fact know n to the  defendant w ith  the in ten tion  on th e  part o f 
the  defendant o f thereby depriving a person o f  p roperty  o r  legal rights o r 
otherw ise causing injury.
(d) D am ages m ay be recovered p u rsuan t to  th is section in an  action 
pu rsuan t to  Section 377 o f  the Code o f  Civil P rocedure o r  Section 573 o f 
the P robate Code based upon a death  w hich resulted  from  a  hom icide for 
w hich the defendant has been convicted o f  a  felony, w hether o r  not the 
decedent d ied instantly  o r  survived the  fatal in jury  fo r som e period  o f time. 
T he procedures for jo in d er and consolidation con tained  in Section 377 o f the  
C ode o f Civil P rocedure  shall apply  to prevent m ultip le  recoveries o f 
punitive o r exem plary dam ages based upon the  sam e w rongful act.
14 [fi Ov Cod* |
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GIVING A N D  I'NTKKING §667.7

K rm ill ion o l a judgment tvitlim the meaning o f  
$ 9 7 4  docs not unh ide the act o f g o ing  lli i l ltc  
(hereof W ngh l * Superior a'••uvl 119771 S7 t'A  74'*. 707 I' 9|0
Notice o l rendition o f justne to iit l pn lgn id il 
Vtlinh alter title o f court and cause tented  III,it III 
designated justne court 'judgment rendered mid 
entered denying p lam lill his claim , and .isstssing 
cost against (iln iittid ," and vshnh nas signed hy 
justne. tonsiiiiiled  suhMannal lo inphante  with 
statute llruw ii s Su|ieiiu i t o u il ( I ' 1.’ ! ) h \ t A 
147. 771 I* 4.V.

the tiling o f a lio tu r  o l appeal from  a p o m e s  
pidgment on I h r day II w,i\ e li lr ie d  was a waoer 
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§ 667.7. [Medical ncKlinci.ee actions]

(a ) In any action for injury or damages against a provider of health 
care services, a superior court shall, at the request of either party, 
enter a judgment ordering that money damages or its equivalent for 
future damages of the judgment creditor be paid in whole or m part 
by periodic payments rather than by a lump-sum payment if the 
award equals or exceeds fifty thousand dollars ($50 ,(XX)) m future 
damages. In entering a judgment ordering the payment of future 
damages by periodic payments, the court shall make a specific finding 
as to the dollar amount o f periodic payments which will compensate 
the judgment creditor for s; ch future damages. As a condition to 
authorizing periodic payments of future damages, the court shall 
require the judgment debtor who is not adequately insured to post 
security adequate to assure full payment of such damages awarded by 
the judgment. Upon termination of periodic payments of future 
damages, the court shall order the return of th ij security, or so much 
as remains, to the judgment debtor.

(b) (1 ) The judgment ordering the payment of future damages by 
periodic payments shall specify the recipient or recipients of the 
payments, the dollar amount of the payments, the interval between 
payments, and the number of payments or the period of time over 
which payments shall be made. Such payments shall only be subject 
to modification in the event of the death of the judgment creditor.

(2 ) In the event that the court finds that the judgment debtor has 
exhibited a continuing pattern of failing to make the payments, as 
specified in paragraph (1 ), the court shall find the judgment debtor in 
contempt of court and, in addition to the required periodic payments, 
shall order the judgment debtor to pay the judgment creditor all 
damages caused by the failure to make such periodic payments, 
including court costs and attorney's fees.

(c) However, money damages awarded for loss of future earnings shall 
not be reduced or payments terminated by reason of the death of the 
judgment creditor, but shall be paid to persons to whom the judgment 
creditor owed a duty of support, as provided by law, immediately 
prior to his death. In such cases the court which rendered the original
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§ 667.7 JUDGMENT

judgment, may, upon petition of any party in interest, modify the 
judgment to award and apportion the unpaid future damages in 
accordance with this subdivision.

(d ) Following the occurrence or expiration of all obligations specified 
in the periodic payment judgment, any obligation of the judgment 
debtor to make further payments shall cease and any security given, 
pursuant to subdivision (a) shall revert to the judgment debtor.

(c) As used in this section:

(1 ) “Future damages” includes damages for future medical treatment, 
care or custody, loss of future earnings, loss of bodily function, or 
future pain and suffering of the judgment creditor.

(2 ) “Periodic payments” means the payment of money or delivery of 
other property to the judgment creditor at regular intervals.

(3 ) “Health care provider” means any person licensed or certified 
pursuant to Division 2 (commencing with Section 500) of the Bu si­
ness and Professions Code, or licensed pursuant to the Osteopathic 
Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant 
to Chapter 2.5 (commencing with Section 1440) of Division 2 of the 
Health and Safety Code; and any clinic, health dispensary, or health 
facility, licensed pursuant to Division 2 (commencing with Section 
1200) of the Health and Safety Code. “Health care provider" includes 
the legal representatives of a health care provider.

(4 ) “Professional negligence” means a negligent act or omission to act 
by a health care provider in the rendering of professional services, 
which act or omission is the proximate cause of a personal injury or 
wrongful death, provided that such services are within the scope of 
services for which the provider is licensed and which are not within 
any restriction imposed by the licensing agency or licensed hospital.

( 0  It is the intent of the Legislature in enacting this section to 
authorize the entry of judgments in malpractice actions against health 
care providers which provide for the payment of future damages 
through periodic payments rather than lump-sum payments. By 
authorizing periodic payment judgments, it is the further intent of the 
Legislature that the courts will utilize such judgments to provide 
compensation sufficient to meet the needs of an injured plaintiff and 
those persons who are dependent on the plaintiff for whatever period 
is necessary while eliminating the potential windfall from a lump-sum 
recovery which was intended to provide for the care of an injured 
plaintiff over an extended period who then dies shortly after the 
judgment is paid, leaving the balance of the judgment award to 
persons and purposes for which it was not intended. It is also the 
intent of the Legislature that all elements of the periodic payment 
program be specified with certainty in the judgment ordering such 
payments and that the judgment not be subject to modification at
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some future time which might alter the specifications of the original 
judgment.
Added S lats 2nd Ex Sess 1 *>75 ch 1 § 2 6 ; Amended S la ls  2nd Ex Sess 1975 ch 2 § 1.194, 
cflTcclive September 26. 1975, operative December 12, 1975.

C o lla te ra l References:
W itk in P rocedure 2d A ttorneys § 86A , Judgment § 31.
Ca l Ju r 3d Healing A rts and Institu tions § 195, Judgments § 191.
Cal Digest o f  O fficia l Reports 3d Series, Healing A rts and Institutions § 53.

Forms:
Suggested fo rm  is set out below, fo llow ing  notes o f  decisions.

Annotations:
Cost o f  future cosmetic plastic surgery as element o f  damages. S8 A L R 3d  117.
Sufficiency o f  evidence to p rove futu re medical expenses as result o f  in ju ry  to head 

o r brain. 89 A L R 3d  87,

GIVING AND ENTERING § 667.7

N O T E S  O F  D E C IS IO N S

A fte r appeal from  a postjudgmcnt o rde r in a 
medical malpractice action, fo llow ing a judgment 
fo r plaintiff, that the judgment be payable in 
installments pursuant to Code Civ. P roc ., § 667.7, 
the trial court had the power to make an order 
disallow ing certain items o f  costs, as the order 
affected the final verdict, which was not appealed, 
rather than the postjudgmcnt order. However, the 
tria l court did nol have (he power to make orders 
on matters related lo  Ihe appeal, as they were then 
within the jurisdiction o f  the Court o f  Appeal. 
H o llaway v Scripps Memorial Hospital (1 9 8 0 ) I I I  
CA .Iri 719, 168 Cal Rp rt 782.

Upon the taking o f an appeal from  an order, 
entered after judgment fo r p la in tiff in a medical 
malpractice action, providing fo r installment pay­
ments o f  the judgment pursuant to Code Civ. 
Proc., § 667.7, a ll trial court litigation had ended 
except the manner o r  payment, il was the appellate 
court's province to insure competent representa­
tion fo r p laintiff, a brain-damaged m inor, while the 
matter was pending there, and the trial court had 
no jurisd iction lo  make orders suspending p lain­
tiff's guardians ad litem and attorney. Hollaway v 
Scripps Memoria l Hospital (1 980 ) I I I  CA3d 719. 
168 C a l R p tr 782.

S U G G E S T E D  F O R M

Judgment Authorizing Period ic Paym ents o f  P rospective Damages in M edica l M alpractice 
Action
[ T itle  o f C o urt and C ause]

The above-entitled cause came on fo r  hearing before this court on  i   I9_z_,
— a  [w ith a ju ry ] .  *_______ appeared as attorney fo r  _ s    and ______
appeared as attorney fo r _ 7  O ra l and documentary evidence was duly presented and
the ju ry  was properly instructed fo llow ing  arguments by counsel.
The ju ry  awarded judgment in favo r o f  p la in tiff and against defendant as hereinafter set fo rth ;
— 9-----------IS p e cify  damages to d ale o f  tria l],

— »-----------[Sp ecify  prospective dam ages].

A request was made by ^io^ (p la in tiff o r defendant] that the award o f  prospective
damages be made in the fo rm  o f  periodic paym .nts o f  S - - i i _  per _ t z  [month o r as
the case m ay he] until such judgment is satisfied.
It is therefore ordered that the judgment fo r prospective damages in the sum total o f  S _ i a _
be made to _ u   in _ i s _  [num b er] installments o f  S i * _ ,  on the _ t ; _  o f  each
— 19--------- [month o r as the case m ay b e ] ,___ i« [beginning on  .'o_______. |9  j i_ , o r
within — )}---------- (3 0 ) days a fter the judgment becomes final]
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MEASURE OF DAMAGES § JJ3J.1

,i tier securities .n the lime she was advised hy 
I lend.mis t<> vliiiigv' her p o tlfo lio  plus the 
iiiioullt such securities would have earned hail slie 
^ .,1  ihein. less the value o f  securities and cash 
i etui tied lo  her hy defendants, where defendants 
('reached their fiduciary duty tn advising plaintiff' 
I,, switch into unsuitable investments and engage 
ui excessive Inins,tenons, so that she was entitled 
i,i recover fo r a ll detriment sulfered (C iv Code, 
s U l. l ) ,  where the evidence supported an inference 
dt. i l  plaint ill's losses were due lo  mismanagement 
, ||tier than market fluctuation, and where defen■ 
d u l l s  offered no evidence as lo  what the experi­
ence would have been with a theoretical pioperly-

managed account, fw om ey v M itchum . /ones A 
le tnp le lon , Inc. (1 9 6 8 ) 262 CA 2d  690 . 69 Cal 
R p tr 222
Compensatory damages are designed to coinpcn 
sate plaint ill fo r harm  recalling Until de lendani’s 
w rongfu l conduct; and though it was e rro r to 
instruct dial compensatory >'images are designed 
lo  compensate p laintiff fo r any wrong suffered Ivy 
I i i i i i  as a result o f  defendant's w mugfu l conduct, 
Ihe ju ry  could not have been misled or contused 
hy I lie inadvertent use o l  (lie wont "w rong" lor 
ihe word " h a rm "  l- lc lc lic r v WVsicm N.u i.tlc 
Ins Co. 11970) 10 C A M  176, H9 C.d R p tr 7g

jj 3333.1. [Collateral benefits in medical malpractice actions]

(a) In the event ihe defendant so elects, in an action for personal 
injury against a health care provider based upon professional negli- 
uence, he may introduce evidence of any amount payable as a benefit 
To the plaintiff as a result of the personal injury pursuant to the 
United States Social Security Act, any state or federal income disabil­
ity or worker’s compensation act, any health, sickness or income- 
disability insurance, accident insurance that provides health benefits 
or incomc-disability coverage, and any contract or agreement of any 
group, organization, partnership, or corporation to provide, pay for, 
or reimburse the cost of medical, hospital, dental, or other health care 
services. Where the defendant elects to introduce such evidence, the 
plaintiff may introduce evidence of any amount which the plaintiff has 
paid or contributed to secure his right to any insurance benefits 
concerning which the defendant has introduced evidence.

(b) No source of collateral benefits introduced pursuant to subdivision 
(a) shall recover any amount against the plaintiff nor shall it be 
subrogated to the rights of the plaintiff against a defendant.

(c) For the purposes of this section:

(1) “Health care provider” means any person licensed or certified 
pursuant to Division 2 (commencing with Sectio. 500) of the Busi­
ness and Professions Code, or licensed pursuant to the Osteopathic 
Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant 
to Chapter 2.5 (commencing with Section 1440) o f Division 2 of the 
Health and Safety Code; and any clinic, health dispensary, or health 
facility, licensed pursuant to Division 2 (commencing with Section 
1200) of the Health and Safety Code. “Health care provider” includes 
the legal representatives of a health care provider;

(2) “Professional negligence" means a negligent act or omission to act 
by a health care provider in the rendering of professional services, 
which act or omission is the proximate cause of a personal injury or 
wrongful death, provided that such services are within the scope of
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§3333.1 C O M PEN SA TO R Y  R ELIEF

services for which the provider is licensed and which are nol within 
any restriction imposed by the licensing agency or licensed hospital.
Added Sluts 2nd I * Sess I**75 ch I §24 5, Amended Sluts 2nd I s Sess I*»7s eh 2 § I 19, 
effective Decembei 12, 1975; Smis 1976 tli 1079 § 4

Amendments:

1976 Amendment: t he umcndnieni made no change

Collateral References:

W itkin Siiiiiniury (Hiti ed) Torts § 51611
39 Cut Jur 3d Insurance Contracts and Coverage § 510
Cat Digest of Olliciul Reports Id Series, Damages § II , Healing Arts and Insiitu 

lions §  53, I'uhlic Aid and Welfare § 31.

Proof of Facts:
Medical malpractice—negligence in postoperative cure of patient. 26 Am lot Proof 

of Facts 2d 181.

Law Review Articles:
Psychiatric malpractice. II llcv Mills I1J 43.

Annotations:
Propriety of taking income tax into consideration in fixing damages in personal 

injury or death action, 16 A I,R4th 589.

NOTES OF DECISIO N S

In a medical malpractice action, the tria l court 
erred in instructing (he ju ry  that, in determining 
the amou' o f  any award il might make lo  p lain­
tiff, it ecu . t take in lo consideration the extern lo  
which payment fo r medical, hospital, and nursing 
care had already been made by insurance benefits. 
Though C iv. Code, § 3333.1 , which abrogates the 
collatera l source rule in actions against health care 
providers based on professional negligence, was in 
effect at the lime o f  tria l, il became effective after 
the alleged negligence took place and after Ihe 
complaint was filed. The statute contains no ex­
plicit language making it retroactive, and its legis­
lative history indicates that the Legislature in­
tended lhat it should apply on ly prospectivcly. 
Bolen v W oo (1 9 7 9 ) 96 CA 3d  944 , 158 C a l Rp tr 
454.
The tria l court properly denied the motion o f  a 
health insurer to intervene in a personal in jury 
action by one o f  its subscribers against doctors, a 
hospital, and manufacturers, suppliers and opera­
tors o f  respiratory equipment, even though the 
insurer's contract provided fo r a lien and reim ­
bursement with respect to benefits provided fo r 
tort caused injuries, and the subscriber had sepa­
rately agreed to make a good faith effort to re­
cover the costs o f  bcnefits,in the pending ac.i.sn. A 
cause o f  action in 'tort is not "p rop e rty " within the 
meaning o f  C C P  § 337, subd (b ), which makes 
intervention a matter A right 'o r persons claiming 
an int.-rest relating to the property o r  transaction

which is Ihe subiect o r Ihe action, when disposi­
tion o f the action may impede o r impair that 
interest, and Ihe "iran sac lion " lh a l was the subject 
o f  the action was the alleged tortious in jury to the 
subscriber, in which the insurer cou ld have no 
interest. Since the insurer was not a party lo  the 
action, il was nol bound by an order o f  the trial 
court purporting to foreclose its claim to proceeds 
o f  a settlement between the subscriber and one o f  
the defendants, and could pursue its claim  in a 
separate action. C a lifo rn ia Physicians' Service v 
Superior C ourt (1980 ) 102 CA 3d  91, 162 Cal R p tr 
266.
The imposition o f a Medi-Cal lien (W e lf. & Inst. 
Code, § 14124.70 et seq.) by the Department o f 
Health Services in a medical malpractice action 
was not prohibited by Civ. Code. § 3333.1 , provid­
ing that the defendant in an action fo r personal 
in jury against a health care provider based upon 
professional negligence may elect to introduce 
evidence o f  any amount payable as a benefit to the 
p laintiff as a result o f  the personal in jury pursuant 
to certain specified acts, insurance, contracts o r 
agreements, and that no source o f  such collateral 
benefits may recover any amount jgainst the plain­
t iff nor be subrogated to the rights o f the plaintiff 
against a defendant. Payments to a recipient under 
the Medi-Cal program are not encompassed in 
C iv. Code, § 3333.1, and particu larly such pay­
ments are not included within the specified pay­
ments made "pursuant lo  the United S lates Social
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§  6 8 5 .0 1 0  Kate o f m lcrcsl on judgm ent

§  6 8 5 .0 2 0  Com m encem ent o f  interest on judgm ent payable in in sta llm en ts

§  6 85 .0 30 . C essation  o f interest

§  685  0 4 0  R igh t to co sts o f en fo rc ing judgm ent

§  6 85 .0 50 . C o sts and  interest under w rit

§  685  0 7 0 . M em orandum  o f co sts o f  enforcing judgm ent

§ 685  0 8 0 . M otion for costs o f  en fo rc ing judgm ent

§ 6 8 5 .0 9 0 . A ddition o f costs to judgm ent

§  6 8 5 .1 0 0 . D eposit o f  levy ing officer's costs

§ 6 85 .1 10 . L aw  re la tin g  to pre judgm cnt interest not affected

C ro s s  R e fe ren c e s :
Service of notice o f entry of judgment based on sister slate judgment, recovery of 

fee: § 1710.30.

Collateral Reference*:
W itkin Procedure (2d ) Enforcement o f Judgment §  240A 
Am Jur 2d Costs § §  52 et s c q , Interest and Usury § §  34 et scq

§ 685,010. [Rate of interest on judgment]
(a ) Interest accrues at the rate of 10 percent per annum on the 
principal amount of a money judgment remaining unsatisfied.

(b) The Legislature reserves the right to change the rate of interest 
provided in subdivision (a ) at any time to a rate of less than 10 
percent per annum, regardless of the date of entry of the judgment or 
the date any obligation upon which the judgment is based was 
incurred. A change in the rate of interest may be made applicable 
only to the interest that accrues after the operative date o f the statute 
that changes the rate.
Added Stats 1982 ch 1364 § 2. operative July I, 1983.

Legislative Committee Comment:
Section 685.010 supersedes former Section 685 010 (a s enacted by 1982 Cat. Stats, 

ch. 150). Subdivision (a ) continues subdivision (a ) o f former Section 68S.OIO 
which set the legal rate o f interest on judgments at 10 percent as jvcrmilted by 
Section 1 o f Article 15 o f the California Constitution. Subdivision (b), which 
supersedes subdivision (b) o f former Section 685.010, states the reserved power of
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CODE OF CIVIL PROCEDURE $ 377

defendants ►noitTrml have tn pay less, and a paity 
mil aggrieved by an order or judgi'venl hat no 
standing lu  attack ihe urdai n r p idgn irn l on 
appeal Niles • San K a la t l (19741 42 t A Id Ito  
116 1 al K p ll 711

S U O IrF M ID  FORM

C om p la in t by P a r r o t s  fur Injuries In C h ild
/Title o l t i iu r l and (an te /

P la in t iffs  a lleg e
1 I ’ l.sintilTs i and a , w e ir  am i now  a re  h u sband  an il w ife , an d  the m o th e r
and fa th e r , re sp ec tiv e ly . n l j  ,  a m in o r , aged  a ye a rs , b o rn  o n  s , 19 a
2 Defendant, —r , is a resident of the County o f  • . State o f  California

) On or about • , 19 ia , the defendant n /invert appm pnalr fact*/.
thereby causing serious injuries lo u  , ihe minor child of plaintiffs

4 A s a d ire c t and  p ro x im a te  re su lt o f  the neg lig en i ac ts  o f  ( l ie  d e fend an t, i t  . the 
m in o r  c h ild  o f  the p la in t if fs  su sta ined  v en ou s in ju r ie s , c on s is tin g  o f  is /invert 
descriptionJ

5 A s a d ire c t and  p ro x im a te  re su lt o f  the  neg ligen t ac ts o f  th e  d e fend an t, the p la in t i f fs  have  
been d ep riv ed  o f  the  c a re , s o c ie ty , c om p an io n sh ip , m a in tenance  an d  su ppo rt o f  is , 
the m in o r  c h i ld  o f  _ i a  a n d  n  , p la in t if fs  he re in
Wherefore, plaintiffs pray 

I For damages in the su it , of S n  ,

2. For costs of suit incurred herein, and 

)  For such other and  further relief as t o  Ihe court seems proper

ISignatureI
Dated it__
/Verification!

-« 19 79

§ 377. [Wrongful death]
(a) When the death of a person is carscd by the wrongful act or neglect of 
another, his or her heirs or personal representatives on their behalf may 
maintain an action for damages against the person causing the death, or in 
case of the death of such wrongdoer, against the personal representative of 
such wrongdoer, whether the wrongdoer dies before cr after the death of the 
person injured. If any other person is responsible for any such wrongful act 
or neglect, the action may also be maintained against such other person, or 
in case of his or her death, his or her personal representatives. In every 
action under this section, such damages may be given as under all the 
circumstances of the case, may be just, but shall not include damages 
recoverable under Section 573 of the Probate Code. The respective rights of 
the heirs in any award shall be determined by the court. Any action brought 
by the personal representatives of the decedent pursuant to the provisions of 
Section 573 of the Probate Code may be joined with an action arising out of 
the same wrongful act or neglect brought pursuant to the provisions of this 
section. If an action be brought pursuant to the provisions of this section 
and a separate action arising out of the same wrongful act or neglect be 
brought pursuant to the provisions of Section 57.! of th abate Code, such 
actions shall be consolidated for trial on the ir ' interested party.
(b) For the purposes of subdivision (a), “hein" ,4y the following:
(I) Those persons who would be entitled io succeed to the property of the 
decedent according to the provisions of Part 2 (commencing with Section 
6400) of Division 6 of the Probate Code,

I J C a f iK  Cowl 77
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(2) W hether or not qualified under paragraph  (I) ,  if they were dependent on 
the decedent, the putative spouse, children o f  the putative spouse, stcpchil* 
drcn, and  parents A s used in this paragraph, “ putative spouse"  means the 
surviving spouse of a void o r  voidable marriage who is found by the court to 
have believed in good faith that the m arriage to the decedent was valid, and

(3) Minors, whether o r  not qualified under paragraphs ( I )  o r  (2), if, at the 
time of the  decedent’s death, they resided for the previous 180 days in the 
decedent’s household and were dependent upon the decedent for one-half  or 
more o f  their support.
Nothing in this subdivision shall be construed to  change or modify the 
definition o f  "he irs"  u nder  any o ther provision of law.
Amended s u i t  1975 th  3 34 $ I . ch 1241 J 5 S. S ta ll 1977 ch 792 t  I . S ta ll 1913 ch M !  i  12, operative 
Jimmy |, | 9A5
A an tan li :
I97S  Amendment It 'S  3J4h ( I )  Designated the fo rm er lection lo  be tu ld  (a ), ( 2 )  delete*! (a ) “ not being a 
m inor, o r when ihe death o f  a m inor perron who leave* tu m n n g  him either a huibarvd o r wife o r  child 
o r children o r  father o r m other,”  after "p e rron " the Ant time it appearr, (b ) " , and h it dependent
parentt, i f  any, who are not h e in ,"  after “ h e m "  Ihe Ant time it appean, (c ) “ and dependent paren t!"
after "h e in "  in the fou rth  rentence; and (2 )  added tubd (b>
197 ! Amendment I t h  I2 4 IH  Added " o r  her”  after "h i* " wheterer it appean
1977 Amendment: ( I )  Deleted “ and" after "P rob a te  C ode ." in tubd (bX D . ( 2 )  ad,led ” , and" after 
"v a lid " in tubd <bX2). and (3 )  added tubd (b g ) )
19*3 Amendment: Substituted “ Pan  2 (commencing with Section 6400 ) o f D tv ition  6 "  fo r "D iv n io n  2 
(commencing with Section 2 0 0 )"  in tubd (b )(1 ).

iVore— Statt 197} ch 334 a lto  provider * 2 It tt the intent o f Ihe Legislature that the amendment! to  
Section 377 o f  the Code o f  C iv il Proc d u re  made by Section I o f  this act elim inate the additional 
requirement* imputed by law . in the fo rm  o f ipeciAed lu m v o n , fo r the maintenance o f  a w rongfu l death 
action fo r the death o f  a m inor and include the putative tpouae, children o f  the putative tpoute, 
stepchildren. and parent! within the claaa o f  penona who may maintain an action fo r w rongfu l death i f  
they were dependent on the decedent I I  ia the fu rther intent o f the Legislature that the amendment to 
Section 377 o f  the Code o f  C iv il P rocedure made by Section I o f this act including dependent 
ttepchildren within the da ta  o f  perron* who may maintain an action fo r w rong fu l death a lte r the ru le o f  
law enunciated in the decision o f  the C a lifo rn ia  Supreme C ourt ia Steed v Im peria l A ir Line* (1 9 7 4 ) 12 
C a l 3d 1 1 1

Law Revision Commission Cowuaeal:
19*3 Revision—Section 377 u  amended to  tcviae the reference to the tnteaute tuccctaion p rovm on t o f  
the Probate Code in view o f  the recodilicaiion o f  these p rovm ont aa Part 2 o f  D ivu ion  6  o f  the Probate
Code
Authority to  recover exemplary damage* CC  |  3294.
W itkm  Evidence (3 d ) f f  677 . 1 196
W ilk in  Procedure (3 d ) Actions f t  421 . 490 . P lead f f  12 !. 174. 182. 299 , 1164. PW T  f  | 4 ! .  T ria l f  324 
W itkin  Summary ( I t h  ed) pp 2314 , 2313 . 30*3, 30*4 . 3045. 3110
C a l iu r  3d Actiont f f  63. 1 3 ! . 139, Alient* R tgb ti f  10. B o s lt and Boating f  39. Decedenu Estate* 
f  1004, Evidence f f  239, 436 . 462 . 347, U m iu t io n  o f  Action* f  130, Fattier f  4S, Ship t and Shipping 
f f  97. 134. Sutu te* f  26. W rong fu l Death f f  2 et t e q . 40 . 30. 60. 62 . 69. 70 
Modern CaJ Dttcovery (4tb  ed ) f  12.19.
C a l Fam ily Law  S e rw e  f f  7 :14 , 4 0 6  e l rcq
C a lif TiiaJ Handbook Jd (B W .I9 S 7 ) 23 36-
Bancroft-W hitney Judicial C ounc il F o rm t M anual, F o rm  912 .1 (1 ).
13 Am 2ur P ro o f o f  Fact* 2d 43 (p ro o f o f  econom ic damage* resulting from  death n f perron in labor
force)

7 8  |? Ov (Sac Coat|

I m i o ( consortium in
g Am J“ r * nal% P 8 )  
20 Am iu r Trial* pp 
Choic* meaiure o f 
Stepchild’* nght lo  ru 
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wrongful deaih o f thn
M i’thert ar plaintiff* • 
4 Harvard Women’* I 
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Review o f Selected 19 
Review o f 19*3 legirl* 
W rongfu l death Jama 
Choice o f  law Intcres 
Choice o f  law in Cald 
The mitguiding hand 
Depnvation o f paient 
F.xcciuvenert or adeq 
52 A LR 3d  12*9 
Parent’ * deiertion, al 
recovery fo r wrongful 
Modern t la lu t  o f rule
Permitting child to « 
o r  death o f  child 62 
Death action by o r in 
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turvival tu tu tca , o f v. 
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901
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A sta ll physician o f  a hospital, who treats 
anoihcr doctor'* patient at the hospital in response 
to a medical emergency, it protected by the Good 
Samaritan lawt, nut. 4  P ro f Code, } 2J95 (p ro ­
viding that a p liytician who render* emergency 
cate at the tcene o f an emergency it not liab le for 
any damage* a t a result o f  any act* o r om ittion t 
in rendering the emergency care), and nu t. A 
Prof. Code, j  7396 (provid ing that no phytlcian 
who render* emergency care to a jx rvon  fo r a 
medical complication an ting  from  prior care by 
another person on the rerp irtt o f Ihe other perton 
it liab le fo r  any damages at a result o f  any acta o r 
om lta ion t in rendering tuch emergency medical 
care). T h e  heart o f  the application o f the G ood  
Samaritan Mitute* it Ihe inquiry whether a duty o f 
professional care preexisted the emergency, lienee, 
a medical emergency arising from  a child's birth 
occurring while a pediatrician was in the hospital, 
who then treated the ch ild  on the obstetrician's 
emergency request, created no duty to the child. 
Uurciaga v St. John's Hosp ita l (1986 , 2d D i t l )  187 
Cal A pp  3d 710, 232 C a l R p tr 7V 

Hut. 4  P ro f. Code, § {  2395, 2396, providing

§2395

that a physician w ho render* emergency care at 
Ihe tcene o f an emergency it nor liable for any 
civil damage* as a m u l t  u f any ad* o r omissions 
in rendering the emergency care, and a physician 
who renders emergency medical care on the re ­
quest o f another person fo r medical complication 
anting from  prior care by that perton it not liab le 
fo r any damages, app ly  to emergencies both within 
and without a hosp ita l, and declare no restriction 
concerning the site o f  the emergency ilurciaga v 
Si John's Hospital (1 9 8 6 . 2d D is l) 187 Cal App 
3d 710, 232 Cal R p tr 75

Hus 4  Prof. C ode , $§ 2395 , 2396 , providing 
that no physician w ho renders emergency care at 
Ihe scene o f an emergency n r upon the request o f 
another fo r medical complication arising from  
prior -»fe  by another w ill be liable fo r any civil 
damages as a result o f  any acts o r  omissions in 
rendering tuch emergency medical care, do not 
lim it immunity to o n ly  those physicians treating 
patient* outside the physician's specialty. Ilurciaga 
v St. John's Hospital (1 9 8 6 , 2d D is l) 187 Cal A pp  
Jd 710, 232 Cal R p tr 75

BUSINESS AND PROFESSIONS CODE

§ 2395.5. Im m unity  for “ on-call”  physicians for em ergency  obstetrica l 
services
(aN A licensee w ho serves on an on-call basis to a hospital emergency room, 
who in  good faith renders emergency obstetrical services to  a  person while 
serving on-call, shall not be liable for any civil dam ages as a  result o f  any  
negligent ac t  o r  omission by the  licensee in rendering the em ergency 
obstetrical services. T he im m unity  granted by this section shall not apply to 
acts o r  omissions constituting gross negligence, recklessness, o r  willful 
m isconduct.
(b) T h e  protections o f  subdivision (a) shall not apply to  the licensee in any  
o f the following cases:
(1) C onsideration  in any form was provided to  the licensee for serving, o r  
the licensee was required to serve, on  an on-call basis to  the hospital 
em ergency room . In  either event, the protections of subdivision (a) shall not 
apply unless the hospital expressly, in writing, accepts  liability for the 
licensee’s negligent acts o r  omissions.
(2) T h e  licensee h ad  provided p rio r  medical diagnosis o r  t rea tm ent to the 
same patien t for a  condition having a  bearing on o r  relevance to the  
trea tm ent o f  the  obstetrical condition  which required em ergency  services.
(3) Before rendering  emergency obstetrical services, the  licensee had a 
contractual obligation or agreem ent with the patient, a n o th e r  licensee, o r  a  
th ird -par ty  payer o n  the patien t’s  behalf to provide obste trica l care for the 
patient, o r  the  licensee had  a reasonable expectation o f  paym ent for the  
em ergency services provided to the  patient.
(c) Except as provided in subdivision (b), nothing in this section shall be 
construed  to  affect o r  modify th e  liability of  the hospital for ord inary  o r  
gross negligence.
Added S u i t  1988 ch 1306 sec 1.
Note—S la t*  1988 ch IJ 0 6  tec 2 provide*:
SEC. 2 . The Legislature lln d t and declare* that there »  a crucial need fo r  (he people o f th it state to  
receive know ledgeable and experienced emergency medical care. The Legislatu re further finds that 
phytician i who serve on an ''on -ca ll" bati* to hospital emergen :y  room t are regu la rly  required to  provide
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IHPACTS OF U.S. TORT SYSTEM CHANGES

Letter: 11/08/1989, To: David Rogers From: James Jordan

Report: Assessing the Effects of Tort Reform

Report: The Frequency and Severity of Medical Malpractice Claims

Letter: 08/05/1988 To: Mary Pierce From: Allan Kaufman, enclosure

Report: The Impact of Tort Changes on Insurance Rates

Report: State Responses to the Malpractice Insurance Crisis of the

1970s, Frank Sloan



ANTI TRUST SUIT STATUS

1) Letter: 11/21/1989 To Sara Cotten From Richard Monkman

7) Letter' 10/16/1989 To David Rogers From Thomas Slagle, enclosure

1) Memo. Decision and Order



CLAIMS INFORMATION PROFESSIONAL

2) Letter 11/28/1^89 From M.iry Pierce

J) Letter 11/11/1989 to S.im Cotten From Janet Sloan Johnson

<*) NICA Financial Database Sortflle

Claims Evaluations 3/28/1988

1) Evaluation Criteria and Report Format

2) Summary

3) Resume of Joyce Vainscott

4) Comments on Computer Database/Coding Addendum 1

5 )  Addendum 2

6) Addendum 3

7) Letter: 08/31/1989 To: Mary Pierce From: Jetta Whittaker

8) Letter: To: Jetta Whittaker From Mary Pierce

9) Medical Indemnity Corporation of Alaska Reports and Studies

10) Letter: 04/19/1989 To: Mary Pierce From: Mary VandcCastle

11) Letter: 05/03/1989 To: HaryAnn VandeCastle From: Art Stanford

12) Letter: 04/27/1989 To: MaryAnn VandeCastle From: Janet Sloan

Johnston

13) Letter: 11/21/1989 To: Mary Pierce From: Penne Cholelevskl

14) Letter: 11/03/1989 To: Sam Cotten From: Douglas Smith

1 5 )  L i a b i l i t y  S u iv e y

16) Letter: 11/22/1989 To: David Rogers From: Ron Neupauer

17) Listing of Alaska Claims

18) Letter: 10/02/1989 To: Douglas Smith From: Ron Neupauer

1 ) Liability Survey



Letter: 11/20/1989 To: David Rogers From: Patrick Hughes

Lctrer: 01/08/1989 To: David Rogers From: F. C Ives

Alaska Professional Liability Loss and Premiums 

Closed Professional Liability Claims for Alaska 

Letter: 1 1 / 0 3 / 1 9 8 9  To: David Rogers From; Bonnie Henkel

State ol Alaska • Liability Survey

Letter: 11/02/1989 To: David Rogers From: Cary Bonham

Letter: 01/08/1990 To: Sam Cotten From: Thomas Porterfield, Jr

Letter: 01/23/1986 From: Larry Laughman

American Institute of Architects

Survey

Letter: 07/29/1985 From: Larry Laughman

Questionnaire

Letter: 05/08/1985 To: Alaska Professional Design Council

From: Bernard Engals

Letter: 11/13/1989 To: David Rogers From: Lawrence Monln

Claims Information • Self Insured 

Letter: 11/07/1989 To: David Rogers From: Brad Thompson

Letter: 12/28/1989 To: David Rogers From: Brad Thompson

Claims Hade Analysis

Division of Risk Management

Letter: 10/30/1989 To: David Rogers From: Harry Sjoberg

Loss Experience Comparison

Letter: 10/30/1989 To. David Rogers From: H. P. Cutter

Letter: 11/01/1989 To: H. P. Cattcr From: David Rogers



9) Letter: 11/17/198V To: David Rogers From: Brian Rogers

10) Risk Management

11) State of Alaska Liability Survey

12) Letter: 11/17/1989 To: David Rogers From; Tom Blbeau

13) Liability Survey

U) Loss Summary

15) Letter: 11/28/1989 To: David Rogers From: Edward Zeine

16) Letter: 04/04/1989 From: Mr. Stanford

17) Resolution 89-24

18) Letter: 11/17/1989 To : David Rogers From: Gary Gandy

19) Ordinance #595

20) Letter: 11/19/1986 To : Judith Stevens From: Gary Gandy

21) MICA Meeting 01/15/1987



AVAILABILITY OP SERVICES

Memo. 10/17/1989 To: David Rogers From Harlan Knudson

Letter: 01/11/1990 To: David Rogers From Ward Hurlburt

Survey of Availability of Obstetric Care for Low-Income Women 

Letter. 11/2S, l?89 To: David Rogers rtom David Hotfman

Report; Our Greatest Natural Resource • 01/1988 

Report: The Best of Care • 09/1988

Notes: Board of Nursing

Is There a Nurse in the House? - Christine Klein 

Nursing Shortage * Barbara Bathony

Letter: 10/19/1989 To: David Rogers From: Debra Cravo

Letter: 01/08/1990 From: Seth Adams

Memo: 05/30/1989 From: Terrence Brooks, enclosures



INSURANCE PERCENTAGE

1) Letter: 11/08/1 V89 To David Rogers From James Jordan

J) Division of Insurance • Overview of Justification

3) Initiative *2 Survey

U) Market Availability Information

5) F.xample of Rate and Form Filing Activity

6) Rate Filing Compilation

7) Initiative Petition

8) Letter: 12/10/1989 To: David Rogers From: Gina McBride

9) Profile Alaska Market Medical Malpractice Insurance

AVAILABILITY - AFFORDABILITY

10) Letter: 01/18/1990 To: David Rogers From: Harlan Knudson

11) Letter: 01/07/1990 To: David Rogers From: Ray Schalow, enclosures

12) Letter: 01/08/1990 To: David Rogers From: Keith Brown, enclosures

13) Letter: 01/09/1990 To: David Rogers From: Richard Ritter

14) Memo: 11/01/1989 To: David Rogers From: Richard Ritter

15) Letter: 01/20/1990 To: David Rogers From: Richard Ritter,

enclosures

16) Fax: 11/14/1989 To: David Rogers From: Richard Ritter, enclosures

17) Letter: 01/12/1990 To : David Rogers From: Gail McGuill

18) Fax: 01/13/1990 To: David Rogers From: Frank Thomas-Mears

19) Letter: 01/13/1990 To: David Rogers From: Frank Thomas-Mears



PEER REVIEW PANEL RESULTS, ETC.

1) Lector: 10/2^/1989 To: David Rogers From W i 11i am

2) Civil Rules 72-74

3) Alaska Rules of Court, Rules 7*9

'0 Letter: 11/15/1989 To: David Rogers From: William

5) Letter: 11/17/1989 

enclosures

To: David Rogers From: William



CHANGES IN INSURANCE SERVICES 

HOW THE PUBLIC IS TREATED

Suggested Legislative Agenda for 1987 by: National Insurance

Consumer Organization



RAND "THREE LEVEL" STUDY AND OTHER REPORTS

1) Report

2) Report

3) Report

4) Report

Trends in Tort Litigation, 1987

Costs and Compensation; Paid in Tort 1986 Litigation 

Contingent Fees for Personal Injury Litigation - 1980 

Medical Malpractice Liability Study - 1989



ALTERNATIVE CLAIM RESOLUTION MECHANISMS

1) Establishment of Alternative to Traditional Litigation

2) Letter: 01/02/1989 To: Governor Cowper From: Mary Pierce

3) Comparison of Medical Liability Reforms By: AWA, AMA, and FIA.A

4) Physician Insurer

Model Alternative Medical Liability Determination Act

Reforming the Civil Litigation Process - 8/1984

1) Board of Overseers

2) Reforming the Civil Litigation Process

3) Characteristics of State-Court Annexed Arbitration Programs

4) Comprehensive State ADR Program Database

5) State Programs tv Case Type

6) Memo: 03/15/1989 To: Sam Cotten From: Patricia Young

7) Court Annexed Arbitration in Hawaii

8) Hawaii Arbitration Rules

9) Executive Summary

10) Court-Annexed Arbitration Program - 01/1989

11) Court-Ordered Arbitration in North Carolina

12) Study Results

13) Summary

14) Memo: 11/07/1988 From: Patricia Young

15) Code of Virginia

16) Memo: 02/14/1989 From: Patricia Young



ROLES AND MECHANISMS OF STATE AGENCIES

Overview of Functions: Division of Insurance

Letter: 01/17/1989 To: John Andrews From. Donald Hitchcock 

Functions of Division of Risk Management

Division of Occupational Licensing - FY 89 Performance Report



MISCELLANEOUS

I; Report, Analysis of the Causes of the Current Crisis of

Unavailability and Unafford.ibl 11 ty of Liability Insurance - May 1086

2 ) Report. Tort Cost Trends

3) Report: Claim File Data Analysis

/») Report: Tort Reform: Past, Present, Future

5) Report: Medical Malpractice and Tort System • Peter Jacobson

6) Alaska Supreme Court System

7) Report: Their Rules, Effects and Costs to the General Public -

A. L. Tamagni, Sr.

•



LEGISLATIVE RESEARCH AGENCY REPORTS

I) Memo 06/I.T/198S To; Senator Bennett From Carol Berryhlll,

eric losures

j; Memo 03/11/1989 To; Rep. Goll From Hayden Kayden, enclosures

3) Memo 0«̂ /18/1089 To: Rep. Goll From Hayden Kayden

4) Memo: 03/13/1989 From: Karen Oakley, enclosures

5) Memo: 06/06/1988 To: Rep. Boyer From: Ed Flanagan, enclosures

6) Memo: 06/06/1988 To: Senator Jone3 From: Becky Penrose

7) Memo: 12/16/1987 To: Rep. Boyer From: Karen Oakley, enclosures

8) Colorado Chapter

9) Minnesota Chapter 604

10) North Dakota Judicial Remedies

II) South Dakota Non-Profit Corporation Members

12) State of New Jersey Assembly No. 2398

13) Memo: 05/28/1987 To: Rep. Swackhamraer From: Gretchen Keiser,

enclosures

14) Report: Workmen's Compensation Committee

15) Memo: 01/30/1987 To: Rep. Sund From: Penelope Weyrauch,

enclosures

16) Memo: 11/06/1985 To: Rep. Koponen From: Mark Torgerson, enclosures

American Bar Association Journal

American Insurance Association Studies

1) Annual Report



Insurance Services Office, Inc.

Liabilities of Municipalities 1983 

1) Report: N1ML0 1983

Information From the National Insurance Consumer Organization

1) Letter: 08/14/1985 To: Rick Rule From: Ron Landsman, enclosures

United States General Accounting Office Report - 1985

California Draft Legislation - 1985

Colorado - 1985 Self-Insurance for State

Connecticut - 1895 Discussion of Sovereign Immunity Doctrine

Illinois Governmental Tort Immunity - 1985

Louisiana • 1985 Legislation on Self-Insurance Liability of Public Entities

Maine Study - 1980

Maryland 1985 Tort Claims Act Amendments

New York Draft Legislation

1) Report: Coming Capacity Shortage



New York Tore Reform Article

New York Tort Reform Article

North Dakota 84 Collateral Source Rule

Ohio Legislative Alternatives 1983

Ohio Municipal Liability 1979

Oregon i980 Self-Insurance for State Tort Liability

South Carolina 1985 Amendments to Tort Claims Act

Memo: 06/17/1985 To: Sen. Bennett From: Carol Berryhill

Memo: 09/17/1985 To: Sen. Bennett From: Carol Berryhill,

enclosures

Memo: 04/24/1985 To: Sen. Zharoff From: Elizabeth Hickerson

Memo: 03/28/1985 From: Rob Nauheim. enclosure

Memo: 03/01/1985 To: Sen. Zharoff From: Rob Nauheim, enclosures

Memo: 04/03/1985 To: Rep. Szymanski From: Jonathan Sherwood,

enclosures



1) Alaska Statutes

2) Professional Regulations

3) Letter- 12/22/1989 To. David Rogers From: Gary Dodson

4) FY 89 Stat. Information

5) Memo: 01/22/1990 To: David Rogers From: Linda Gohl

6) Annual Report Board of Registration

7) Procedures Manual

8) Circular of Information No. 189-90

SELF-REGULATION MATERIALS

Doctors, Etc.

1) Alaska Statutes

2) Professional Regulations

3) Health and Safety

A) Letter: 10/16/1989 To: David Rogers From: Pam Ventgen, enclosures

5) Letter: 12/21/1989 To: David Rogers From: Pam Ventgen

6) Letter: 10/16/1989 To: David Rogers From: Pam Ventgen

7) Letter: 01/16/1990 To: David Rogers From: Pam Ventgen

8) Alaska State Medical Board Report

9) Addendum A

10) Addendum B

11) Addendum C

12) Avoiding Liabilities for In-Office Laboratories

13) Avoiding Medical Record Decencies

14) How to Report Possible Claim



Preventing Patient Injuries

Preventing Medication Related Malpractice Claims 

Report: Risk Prevention

Lawyers

Alaska Statutes

Letter: 10/29/1989 To; Sam Cotten From. Jerry Feldman, enclosures

Letter: 10/05/1989 To: Justice Matthews From: Stephen VanCoor.

enclosures

Letter: 01/16/1990 fo: David Rogers From: Deborah O'Regan,

enclosures

Nurses, Etc.

Alaska Statutes 

Professional Regulations

Letter: 01/18/1990 To: David Rogers From: Gail McGuill

CSSB 156

Dentists, Etc.

Alaska Statutes 

Professional Regulations 

Alaska Statutes

Fax: 01/16/1990 To: David Rogers From: Frank Thomas-Mears

Fax: 01/18/1990 To: David Rogers From: Frank Thomas-Mears

Alaska State Board of Dental Examiners Annual Report



«
RATES

1) Memo 10/13/1989 To1 James Jordan From: Don Koch

2) Memo 09/01/1989 To: Paul Roller From Don Koch

3; Memo. 11/07/1989 To: James Jordan From Stan Garllngton

Letter: 11/06/1989 To. Sam Cotten From: Thomas Porterfield

5) Alaska Rate Structure for Design Professionals, Landscape Architects, 

and Land Surveyors

6) Letter: 01/19/1990 To: Julie Krafft From: Thomas Porterfield

7) How Your Professional Liability Insurance Premium Is Determined - 

James Farber

8) Letter: 08/15/1988 To: Paul Roller From: Judith Ann Rudy

• 9) Filing Memo

10) Design Professionals Liability Continental Casualty Co.

11) Professional Liability Coverages and Premium Schedules

12) Fax: 01/17/1990 To: David Rogers From: Art Stanford

13) Proposed Gross Tail Premiums

14) Letter: 01/19/1987 To: Gary Gandy From: David Fraizer

15) Letter: 11/13/1989 To: David Rogers From: Art Stanford

16) Uninsured Hospital Staff Physician Deductible Endorsement

17) Hospital Rates

18) Letter: 12/21/1989 To: Rep. Donley From: Mary Pierce

19) Underwriting Practices and Procedures

20) Letter: 10/16/1989 To: David Rogers From: Ron Neupauer

•
21) 1989 Coverage Classification and Premium Schedule

22) Fax: 01/16/1990 To: David Rogers From: Ron Neupauer



23) Letter: 04/13/1989 To: Paul Roller From: Ron Neupauer

Medical Insurance Kxchange of California

I) Report

2) Letter:

3) L« 11 e r .
4) Letter:

5) Letter:

6) Fax: 01,

7) Letter:

1) Flexible

2) Letter:

3) Letter:

4) Filing A

5) Letter:

6) Letter:

The North River Insurance Company
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COMPARISONS OF U. S. TORT SYSTEM CHANGES

1) Notes: Tort Reform Enacted in Other States

2) C o n t r o l l i n g  L i a b i l i t y  I n s u r a n c e  C o s t s

Abolition ot Modification of Collateral Source Doctrine

4) Establishment of Prejudgment Interest Accrual Principle

5) P e n a l t i e s  f o r  F i l i n g  F r i v o l o u s  S u i t s

6) E s t a b l i s h m e n t  o f  Im m u n ity  f o r  G o v e rn m en t  E m p lo y ees  a n d  O f f i c i a l s

7) M o d i f i c a t i o n  o f  Dram Shop Laws

8) M o d i f i e d  S t a t u t e  o f  L i m i t a t i o n s

9 )  L i m i t a t i o n s  on A t t o r n e y  C o n t in g e n c y  F e e s

10) T o r t  L i a b i l i t y  • I n s u r a n c e

11) T o r t  L i a b i l i t y  - L i t i g a t i o n

12) U .S .  T o r t  R efo rm  1989

13) S t a t u t e  o f  L i m i t a t i o n s

14) L e g i s l a t i v e  Summary

15) L e g i s l a t i v e  R e p o r t  f o r  1 0 1 s t  C o n g r e s s
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DRAFTSUMMARY OF DATA HIGHLIGHTS

Discussion Draft

I. AVAILABILITY AND AFFORDABILITY OF INSURANCE.

A. Availability has improved. Based on information received 
by the Task Force to date from the Division of Insurance and 
various professional liability carriers, there appear to be 
no significant availability problems for most professionals 
with certain limited exceptions. According to the Alaska 
Independent Insurance Agents and Broker's Association, Inc. 
there are some availability problems for non-professional 
categories like day care centers, liquor liability, small 
specialty and general contractors, pollution and any small 
business that requires liability coverage only.

B. Generally, rates appear to have stabilized within the 
last year or so although costs are still perceived as 
prohibitive and/or unreasonable for some categories, most 
notably testing labs, structural engineers, attorneys doing 
SEC work, p&llr.tion and asbestos work, real estate developer 
combinatiohs, computer programers and certain physician 
categories including but not limited to OB/GYN. Many experts 
tell us that this is a cyclical business and anticipate 
another round of availability/affordability problems in the 
future.

C. Affordability is relative; the greater percentage of 
income represented by insurance premiums, the greater the 
concern. It is interesting to note that nationwide medical 
malpractice premiums were 6.2% of physician's gross income 
in 1986; the national average for Architects and Engineers 
is 4.2% - it is estimated that in Alaska the average is 7%. 
We have no comparable information for lawyers.

II. PERCENTAGE OF UNINSURED.

A. Based on information provided by the Alaska State Medical 
Association the total percentage of uninsured physicians in 
Alaska is 24% m  cities, 12% in towns and 56% in the Bush. 
The study further indicates that OB/GYN (44.7%), Family 
Practice (34%) and Orthopedics (23%) have the largest block 
of uninsured. A more recent survey by the Medical 
Association of Family Practice and OB/GYN practitioners
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indicates that 15% are uninsured (based on a rosponoo rate 
of over 50%); a majority of these in urban areas. Tho 
differences between those numbers may be explained by the 
fact that tho latter survey takos into account doctors who 
are insured by group programs although additional 
information and analysis in required.

B. Only four out of 21 hospitals surveyed by MICA are 
un insured/self-insured.

c. Only 2% of Dentists are uninsured.

D. There are no current and reliable Alaska statistics for 
lawyers, nurses, architects and engineers; although 
nationally it is estimated that 49% of Architectural firms 
do not carry liability insurance; for engineers, 42% of 1-5 
person firms, 17% of 6-10 person firms and 15% of 11-25 
person firms are "bare".

E. We simply do not know the answer to the question of how 
many professionals are uninsured (or limiting their 
practices, getting ow i of the business altogether or 
significantly limiting coverage) because of the cost of 
insurance; or for strategic and/or philosophical reasons 
which have nothing to do with premium expenses. A survey 
conducted by the various professional organizations is the 
best way to clarify this issue along with the related 
question of how many other professionals are uninsured.

III. AVAILABILITY OF SERVICES.

A. There are a variety of service gaps that we have been 
able to identify including: significant doctor availability 
problems in several communities particularly relating to 
obstetrical and pre-natal care, day care service needs, 
certain legal services gaps (worker's compensation cases, 
medical malpractice, low and middle income legal services), 
nursing shortages, and the need for travel funds to 
transport rural residents to urban areas for diagnosis and 
treatment. It is interesting to note that according to the 
most recent Alaska State Medical Association survey, 32% of 
doctors who used to practice obstetrics don't anymore, 
primarily due to the cost of insurance. Also note that many 
feel there is a crying need for a comprehensive medical 
insurance program which covers those many unfortunate folks 
who "slip through the cracks" for a variety of reasons 
including lack of health insurance and inability to obtain 
relief through the civil justice system.

B. With the exception of physicians (and possibly Day Care 
providers), the cost or availability of liability insurance 
does not appear to be a major contributing factor to these 
service gaps.
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IV. PEER REVIEW PANEL RESULTS AND RELATED STATISTICS.

A. There ia little useful information readily available from 
the Court System regarding poor review panel results, the 
frequoncy and severity of liability actions, the length of 
timo it takes to process an average case and/or tho costs of 
litigation to tho court system or tho parties. However, we 
do know that betweon .January 1, 1987 and July 1, 1989, 177 
malpractice cases have been filed in Aiasku State Courts: 90 
Medical Mai.; 56 Legal Mai.; and 31 ‘'Other". And information 
provided by the Alaska State Medical Association suggests 
that as of December 22, 1989 thoro have been 338 medical 
malpractice claims processed through the peer review panel 
program since the current system was established in the 
1970's, an average of 26 claims per year with no particular 
upward trends indicated. Of approximately 178 claims 
reviewed, the expert advisory panel sided with the defendant 
138 times and with the plaintiff 40 times.

B. This information gap appears to be common throughout the 
United States and consistently has been identified as a 
problem in attempting to understand and resolve issues 
relating to reform of the civil justice system.

V. RESULTS AND AMOUNT OF SELF-REGULATION.

A. Based on information provided to date, it is difficult to 
tell if a relatively small number of professionals (repeat 
offenders) cause a relatively large percentage of complaints 
and/or disciplinary actions. Certainly, the number of 
disciplinary actions taken annually appear to represent a 
relatively small percentage of the total number of 
professionals. Please note that only Physicians, Nurses and 
Dentists have mandatory continuing education requirements. 
Lawyers have an extensive optional program.

B. Comprehensive risk management programs (including peer 
review, quality assurance and education) by regulators, 
professional associations and insurance carriers appear to 
be the modern trend.

C. In response to a specific Task Force question, Alaska was 
ranked #2 per capita in the nation in Doctor Discipline for 
1987 by the Public Citizen Health Research Group (a Ralph 
Nader organization); up from 19 in 1986.

VI. STATE AND FEDERAL LEGISLATIVE ACTIVITY.

A. Most states have adopted "tort reform" legislation in one 
form or another over the years including, for example, 
measures relating to limits on recovery (e.g. caps), 
statutes of limitation and repose, modification of joint and 
several liability, periodic payments of awards, reduction of 
compensation by collateral sources and limits on attorney
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contingency fees. The constitutionality of many of these 
measures has been challenged in state and federal courts; 
some upheld, some not for a variety of reasons. The most 
comprehensive reforms have been enacted in Alaska, 
Washington, Hawaii, Colorado, New Hampshire, New York, 
Florida, Illinois and California.

B. During the 1980's, legislative activity on these issues 
peaked in 1986 when 36 state legislatures passed tort reform 
laws. In 1989, only seven legislatures enacted such laws, 
although many measures were pending. The focus of state 
activity appears to have shifted to regulation of the 
insurance industry and auto insurance matters, including 
"Proposition 103" and "no fault" proposals.

C. At the Federal level, Congress is most concerned with 
products liability issues and changes to the McCarran- 
Fergusan Act which, among ether things, provides limited 
anti-trust immunity to insurers.

VII. ALTERNATIVE PROPOSALS.

A. There are a variety of alternative systems in place or 
under consideration which may provide some relief; although 
most commentators agree that more analysis is required.
These include: 1) court annexed mandatory arbitration 
programs (with "de novo" appeal rights) for cases which fall 
within certain limits and other administrative arbitration 
and/or adjudication proposals including pre-trial peer 
review screening panels and voluntary, binding arbitration 
mechanisms; 2) "No-fault" alternatives like the Virginia 
Birth-Related Neurological Injury Compensation Act which 
establishes a fund financed by voluntary payments from 
physicians and hospitals to cover actual and necessary 
medical and related expenses, loss of earnings from age 18- 
65 based on a discounted formula and reasonable expenses 
incurred in connection with filing the claim including 
attorney's fees. A similar program is operated in Florida 
which also allows recovery of up to $100,000 in non-economic 
damages. Also note that Governor Cowper has proposed a 
general medical malpractice "no-fault" system and Alaska 
currently has arbitration and peer review systems applicable 
to medical malpractice, court ordered arbitration procedures 
for small claims (need more information on this) and 
recognizes certain contractual arbitration agreements; and 
3) a variety of other proposals including use of direct 
"first party" insurance and state subsidization of certain 
insurance premiums for qualified applicants (see, for 
example, HB 449 and 450 by Donley and Gruenberg).

B. Reviewers of the Hawaii and other court annexed 
arbitration programs have found that they seem to achieve 
their goals of reducing litigation costs, increasing pace 
and maintaining the satisfaction of participants. A Rand
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Study ("Reforming the Civil Justice System, How Court 
Arbitration May Help" by Deborah Hensler) indicates similar 
attitudes about the California and Pennsylvania programs.

VIII. THE RAND THREE-LEVEL STUDY.

A. This study, "Trends in Tort Litigation - The Story Behind 
the Statistics" by Deborah R. Hensler, Mary E. Viana, James 
Kakalik, and Mark A. Peterson, attempts to settle three 
highly controversial issues which dominate discussions about 
the need to reform our civil justice system: How much 
litigation is there? Are jury awards stable? How much does 
litigation cost and who gets the money?

B. The authors tell us that one of the reasons for confusion 
is that there is not a single tort system. Instead, there 
are at least three types of tort litigation, each with its 
own distinct class of litigants, attorneys and legal 
dynamics - 1) the world of routine personal injury torts, 
exemplified by auto suits. These occur frequently and 
usually involve modest injuries and relatively low financial 
stakes. Settled law and routine procedures lend an air of 
stability to this world; 2) the world of high stakes 
personal injury suits such as products liability, 
malpractice and business torts. Here the .litigation is 
newer, the law increasingly uncertain; and 3) the world of 
mass latent injury cases, such as asbestos litigation,
Daikon Shield cases and other suits arising from mass 
exposure to drugs, chemicals or toxic substances. The lack 
of "fit" between traditional tort law and the facts of these 
cases lead many to view them as problematic.

C. What is the story behind the statistics? The author's 
found that: Routine personal injury torts such as auto cases 
are growing slowly in frequency and costs, and their 
outcomes -inflation adjusted - have not changed much over 
the last 25 years; Higher stakes torts such as malpractice 
and product liability are growing faster in frequency and 
costs, and their outcomes have increased dramatically over 
the past 25 years in the jurisdictions observed intensively, 
and substantially in the shorter five year period for which 
they had national data; Mass latent injury torts, once 
identified, tend to explode in number, carry high 
transaction costs and have highly uncertain outcomes.

Please note that an article in the New York Times just 
brought to my attention suggests that these trends may be 
altering based on a recent study by two Cornell Law School 
professors which concludes that published opinions since the 
mid-1980's "have moved toward benefiting defendants over 
plaintiffs".

D. In response to a specific Task Force question about "who 
gets what" the authors tell us that: for auto cases 19% of
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total litigation dollars go to the defendant's lawyers for 
legal fees and expenses, 26% are for plaintiffs legal fees 
and expenses, with 52% left for the plaintiff; Non-Auto- 
30%, 24% and 43% respectively; Asbestos, etc.- 37%,, 26% and 
37%. We have a few Alaska specific numbers on this question. 
For example, MICA tells us that on the average they spend 
approximately 18 cents on the dollar in defending claims; 
although this number varies depending on whether there is 
formal legal action, whether there is a plaintiff recovery 
and other factors.

IX. IMPACTS OF U.S TORT SYSTEM CHANGES- FREQUENCY, SEVERITY 
AND RATES.

A. While malpractice claim severity has risen roughly twice 
as fast as the Consumer Price Index, Patricia Danzon in a 
study prepared for the Rand Corporation ("Frequency and 
Severity of Malpractice Claims-New Evidence") tells us that 
certain tort reforms - particularly caps on awards, periodic 
payment of future damage provisions and shorter statutes of 
limitation/repose - appear to reduce the frequency and 
severity of medical malpractice claims as compared to what 
would have happened if the law had not been enacted. This 
conclusion is more or less confirmed in other studies 
contained in our information packet including the recent 
National Academy of Sciences Study (which acknowledges a 
"modest" reduction in medical malpractice claim frequency 
and severity), the 1988 Winston/Litan anthology by the 
Brookings Institution and the 1989 study done for the Maine 
Legislature by the Public Health Resource Group, Inc. (but 
there is disagreement over the significance of this impact).

B. However, there appears to be no definitive evidence that 
any reduction in claim frequency and severity effects the 
cost or availability of insurance; although the experience 
in California suggests that certain tort reform measures may 
at least contribute to stability (in the context of doctor 
owned insurance companies at any rate); and Danzon argues 
that certain reforms that reduce the uncertainty in 
estimating malpractice claim costs "may be expected to 
reduce premiums by a modest amount over and above the 
reduction in mean expected losses" (although she also 
mentions other factors such as litigation expenses and 
"changes in the timing of disbursement of loss reserves, and 
hence investment income").

C. The jury is still out on this one. More time may tell.

X. ALASKA CLAIMS EXPERIENCE- PRELIMINARY FINDINGS.

A) Professionals: Based on information obtained to date it 
appears that: 1) most medical malpractice claims/recoveries 
are under $150,000; 2) there are few "jumbo" recoveries 
(over $1 million), and none reported over $3 million
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(through 1988) but payments on these claims typically 
represent a large percentage of total losses for a given 
year; 3) punitive damages are rarely, if ever, awarded; 4) 
most claims are settled before trial, many settled without 
formal legal action; 5) less than half of MICA claims 
resulted in a payment to the claimant; and 6) MICA's defense 
costs, on average, are about 18 cents for every dollar, but 
this number varies depending on a number of factors.

B) Self-Insured/Uninsured Entities: Based on the results of 
a survey of several major public and private entities 
obtained to date, it appears that: 1) the majority of 
claims/recoveries are between 0 and $50,000, claims against 
public entities tend to be larger; 2) most are settled prior 
to formal legal action; 3) there are occasional large 
payouts (mostly State claims) which typically represent a 
large percentage of total losses for a given year; and 4) 
defense costs do not appear to be significant but this 
observation requires additional information and analysis.

XI. WHAT SHOULD THE LEGISLATURE DO?

A. The four primary commentators relied on (Rand, Brookings, 
National Academy of Sciences and the Maine Legislative Study 
by the Public Health Resource Group, Inc.) agree that 
sweeping alternatives to the existing system are intriguing 
but require more study. It is less clear how they feel about 
partial alternatives like the Hawaii arbitration program.

B. In the meantime, Winston/Litan et al. support "fault 
based" rules of liability and argue that in terms of 
reducing uncertainty and eliminating inappropriate levels of 
compensation under a "fault based" system there is a strong 
case for limiting non-economic damages in tort cases but 
only in a way that takes into account the age of the injured 
party and the severity of the injury. In the same report, 
Patricia Danzon also argues for more restrictive statutes of 
limitation and provisions requiring periodic payment of 
future damages. The authors oppose stiffer regulation of 
insurance rates and support greater solvency regulation by 
state regulators.

C. On the other hand, the Maine group concludes that new 
tort reforms at this time are questionable policy options to 
reduce insurance premiums and to insure medical care 
availability pending more information that should be 
available within the next two years. If reforms are pursued 
they further suggest they be designed to expire after a 
period of time if the price of insurance and availability of 
essential medical services do not improve by some measure 
satisfactory to the legislature. In any event, the rep. rt 
cautions that you cannot just target one set of issues. 
Instead, Legislatures should develop a carefully balanced 
mix of changes to the tort, regulatory (for example, they
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suggest requiring rate changes to be spread over time and 
requiring insurer's to demonstrate effective cost control 
programs) and medical care delivery systems (they suggest 
investigations of multi-claim physicians, greater efforts to 
diffuse potential complaints, information collection 
requirements and, possibly, adoption of "care standards") 
based on a considered understanding of what will be gained 
and what will be lost.

1). The National Academy of Sciences, which focuses on the 
issue of medical liability and obstetrical care, takes a 
different tack, on the basis of its findings - that the 
costs of the current system in terms of impaired obstetrical 
care are great, that tort reforms are so far largely 
ineffective, and that data evaluating the merits of proposed 
alternatives to the tort system are lacking - the report 
concludes that state legislatures should not focus on 
further reform efforts within the existing tort system but 
shou)d instead redirect their energies toward developing 
alternatives to the traditional tort system for resolving 
medical malpractice claims and towards implementing these 
alternatives in certain circumstances.

E. Other commentators on the issues before us, like Robert 
Hunter, advocate various forms of insurance regulatory 
reform; risk management and disclosure requirements; certain 
tort reforms like limiting attorney's fees for both sides 
(although he focuses on defense fees), penalties for 
frivolous actions and settlement incentives; and increased 
use of alternative systems except in defective products and 
similar cases which Hunter feels should be subject to common 
law principles without damage limits as a necessary 
deterrence measure.

Finally, you may want to keep in mind the words of Gustave
H. Shubert, Director of the Institute for Civil Justice of 
the Rand Corporation, who observed in 1986; "I think 
underlying all our problems with the civil justice system is 
the inability of this country to decide whether it wants to 
have a pure compensatory system or whether it wants to have 
a fault based liability system. We can't decide whether 
everybody should be compensated for every injury no matter 
what its cause, or whether we want compensation to be 
limited in a strict way, in a comparative way, or in a 
contributory way to those who have caused the injury. Mj 
personal assessment is that we are experiencing the 
disadvantages of trying to operate both systems in tandem, 
the worst of both worlds. We are attempting to compensate 
everyone with a fault-based system and we are incurring huge 
social overhead costs by attempting to do so. I believe it 
is time to focus on that overall choice and to be rational 
in doing so".
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MEMORANDUM

DRAFT
TO: Liability Task Force 

FROM: David Roger

b

DATE: February 22, 1990

RE: Summary of Data; Almost everything you ever wanted to 
know about liability issues (and were afraid to ask??)

Here is a general summary by category of the highlights 
contained in my last packet along with occasional editorial 
commentary as appropriate:

1. RATES: Still working on it.

2. AVAILABILITY/AFFORDABILITY OF INSURANCE: According to the 
information compiled by the Division of Insurance the market
for professional liability insurance is "soft". Their j
specific findings based on a survey of major brokers placing 
professional liability are:

* The situation is improving which is to be expected in a 
soft market;

* Prices are coming down;

* Coverage is generally available but sometimes at high 
premium or with restrictive conditions. Non-availability 
appears to occur with home inspection services and any small 
unseasoned professional;

* Some insurers are now writing as part of a package policy;

* Policies are usually "ciaims made" with defense within 
limits and adjustment cost included in any applicable 
deductible;

* Pollution usually has a $25,000 deductible; >1

* Costs are perceived to be prohibitive for testing labs, 
structural engineers, attorneys doing SEC work, pollution 
and asbestos work, real estate/developer combinations and 
computer programers. They cited the following examples:
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Lloyds- testing lab-$l/2 million coverage 
$50,000 premium last year; $1 million coverage 
$25,000 this year.

CNA- mechanical engineer doing some electrical 
and survey-$3 million in billings-$l million 
coverage, $25,000 deductible, $129,000 premium.

* Only Allstate was identified during their survey as 
providing unlimited Civil Rule 82 coverage on its personal 
lines coverage. Demand is not there although markets could 
be found.

The Alaska Independent Insurance Agents and Brokers, Inc. 
also looked at availability/affordability of other lines of 
liability insurance based on a survey of members from all 
areas of the state. They concluded that the following 
categories have both availability and affordability 
problems; Day Care Centers, Liquor Liability, Small 
Specialty and General Contractors, Pollution, and any small 
business that requires liability coverage only (no 
supporting property or auto).

These findings are more or less confirmed by responses to 
our professional liability claims survey discussed below, 
informal conversations with representatives of insurance 
companies and in letters contained in this section from 
representatives of various professional organizations and 
regulators. Generally, there does not appear to be an 
availability problem for most professionals. Affordability, 
as Keith Brown points out, is relative. Note that Dan Rowley 
estimates that insurance premiums for Alaska Architectural 
and Engineering firms are approximately 7% of annual gross 
billings, as compared to the national average of 4.2%; 
according to the Medical Malpractice Liability Study 
prepared for the Maine Legislature (see discussion below) 
nationwide medical malpractice premiums were 6.2% of 
physicians gross practice income in 1986. I have no 
comparable statistics for Alaska. Also note that according 
to Mr. Rowley seven out of eleven carriers nationally have a 
maximum limit of $1 million; six of those carriers don't do 
business in Alaska. Finally, note that in addition to the 
groups identified by the Division of Insurance rates for 
certain physicians are very high as we will see in more 
detail below.

3. PERCENTAGE OF UNINSURED: a) Physicians: Based on 
information provided by the Alaska State Medical Association 
the total percentage of uninsured is 24% in cities, 12% in 
towns and 56% in the bush. According to my notes, the study 
further indicates that OB (44.7%), Family Practice (34%) and 
Orthopedics (23%) have the largest block of uninsured. The
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results of a recent detailed questionnaire sent out to over 
600 doctors gives us a different picture. Based on responses 
from over 50% of those surveyed, 15% of the Family Practice 
and OB/GYN physicians are uninsured in Alaska. Apparently, 
this figure takes into account a variety of group insurance 
programs not reflected in the other information provided by 
the State Medical Association. The results also suggest that 
a majority of uninsured Family Practice and OB/GYN's are 
located in Anchorage and other urban areas. Please note that 
MICA insures approximately 50% of Alaska insured physicians, 
MIEC approximately 30% and CNA approximately 10% through 
group practices that meet CNA criteria; b) Hospitals: Based 
on a recent survey of 23 hospitals by MICA four (Kodiak 
Island, Central Peninsula Hospital, Cordova Community and 
Petersburg General) are uninsured/self-insured. The others 
are either insured through MICA (most), affiliations with a 
national chain or the Federal government. MICA also insures 
twelve health related health care facilities, many of which 
are "rural" including a skilled nursing facility, clinics, 
intermediate care facilities and home health services;
c)Lawyers: Information on lawyers is based on a survey 
conducted several years ago when availability was limited 
and prices had skyrocketed; although market circumstances 
have changed for the better since then according to Keith 
Brown, former Chairman of the Alaska Bas Association's 
Professional Liability Insurance Committee. If I am reading 
the results correctly, at that time, 2”5 firms were covered 
by liability insurance, 120 were not; d) Architects, 
Engineers, Land Surveyors: There is no statistical 
information available for Alaska, although nationally 49% of 
architectural firms do not carry professional liability 
insurance - 42% of 1-5 person, 17% of 6-10 person and 15 
percent of 11-25 person engineering firms are "bare". Rich 
Ritter of the Alaska Chapter of the American Institute of 
Architects estimates that 70% of the architect and 
engineering firms he does business with in Alaska carry 
professional liability insurance; although he is aware of 
one major Anchorage firm recently going bare apparently due 
to the high cost of insurance. Nurses: No numbers are 
available. Note that Gail McGuill of Occupational Licensing 
tells us that while nurses typically are covered by their 
employers' policy increasing numbers are purchasing their 
own policies to protect themselves further; Dentists: 
According to Frank Thomas-Mears, writing on behalf of the 
Alaska Dental Society, approximately 2% of Alaska dentists 
are uninsured. We have no information for CPA's or other 
professionals at this time.

We don't have an answer to the question of how many 
professionals are going bare (or limiting their practices, 
reducing coverage or getting out of the business altogether) 
because they can't afford the premiums; or who do not carry 
insurance for philosophical or logistical reasons. A survey 
conducted by each professional organization is the best way
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to clarify this issue along with the related question of how 
many professionals are in fact uninsured.

4. AVAILABILITY OF SERVICES: The information contained in 
this section is limited. What follows is a discussion of 
some of the service gaps in Alaska that I have been able to 
identify and comments on whether these gaps are attributable 
to the affordability or availability of liability insurance:
a) Health Care: There ar a number of communities in the 
state (mostly rural) that are having difficulties recruiting 
and retaining physicians. According to the Health 
Association of Alaska and the Alaska State Medical 
Association Haines, Tok, Ketchikan, Dillingham, Wrangell and 
Petersburg (and possibly Craig) are having doctor 
availability problems along with other communities with 
specialized care gaps. In addition, according to a 1988 
survey of availability of obstetric care for low income 
women, fewer than half of the physicians surveyed (93% of 
the 196 family practice and OB/GYN physicians surveyed 
responded) are now providing obstetric care; "within two 
years only slightly more than a third of the surveyed 
physicians may be offering obstetric services in Alaska." In 
the more recent survey of Family Practice and OB/GYN 
physicians discussed above 32% of doctors formerly providing 
obstetrical services have stopped performing this service 
primarily due to the cost of liability insurance.

Many others also attribute this situation to the cost of 
liability insurance and other health care cost factors. For 
example the Report of the Governor's Interim Commission on 
Health Care (September 1988) states that rural providers, 
especially those providing obstetrical care, have been 
particularly hard hit by the increase in medical liability 
insurance: "The cost of medical liability insurance has 
created a particularly severe problem for pregnant women in 
rural areas. Non-Native residents of Glenallen, Dillingham, 
Bethel, and some other communities have lost access to local 
obstetrical and prenatal care because local providers are 
either unable or unwilling to pay for the expensive 
premiums" (at page 57). The report contends that medical 
liability insurance premiums had more than doubled between 
1985 and 1988. See also the comments of Harlan Knudson of 
the Health Association of Alaska.

For native rural residents the problem, according to Dr.
Ward Hurlburt of the Public Health Service, is particularly 
one of finding money to fund travel costs for diagnostic and 
treatment services in the larger cities :" As we discussed, 
as health professionals, we could point to many places in 
our program where, with added funding, we could do a better 
job. If I were to select one area, however, to point to 
where I could see a need related to medical services for 
rural Alaskans, I would identify the lack of funding for 
travel...At this time...we are basically paying only for
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emergency travel. If tho State were wanting to idontify an 
area for potential positive impact on the provision of 
Native services for rural Alaskans, I would suggest 
consideration of the development of a mechanism for 
supporting travel costs." The Department of Community and 
Regional Affairs tells us that this position was echoed in a 
Resolution passed in November by the North and Northwest 
Alaska Mayors Conference which proposed an insurance progr m 
which will cover both transportation to Anchorage or 
Fairbanks and services provided by non-Indian Health service 
facilities in these towns.

There also appears to be a nursing shortage in Alaska. 
According to Gail McGuill of the state Division of 
Occupational Licensing : "It has recently been more severe 
than the cyclical shortage in rural communities and in 
certain specialty areas of practice. Almost all acute care 
and long term care facilities in the state have had to 
utilize "traveling nurses", nurses retained through agencies 
for short term periods of employment...Of the four main 
issues discussed in this letter, I view the nursing shortage 
and the problems it has caused for the health care industry 
in our state to be the most crucial one. Although, a 
concentrated effort of agencies in Alaska working together 
to remedy the shortage has not occurred, individual agencies 
and organizations have been attempting to alleviate the 
problem with the resources available to them." There are 
many cited reasons for this situation including poor pay and 
benefits, lack of hospital administration support, limited 
opportunities to further professional education, inadequate 
staffing, state laws that limit nursing practice, lack of 
access to child care facilities, insufficient in service 
education and lack of competent support personnel. The cost 
(or availability) of liability insurance does not appear to 
be a significant contributing factor.

b) Legal Services: We have no Alaska specific information. 
However, from my experience over the years and in talking to 
others in the profession I can identify several service gaps 
worth noting - representation of claimants in state and 
federal workmen's compensation matters; certain medical 
malpractice claims; low income legal services that cannot bo 
provided by Alaska Legal Services and/or the Alaska Pro Bono 
program; and general legal services for middle income people 
who don't qualify for assistance but can't afford standard 
legal rates for a variety of basic legal services for 
personal and family matters; a problem I've seen in my own 
practice many times which may be growing due to the 
increasing need for some legal services in our society.
These gaps do not appear to be due to high liability 
insurance premiums.

c) Engineering/Architectural/etc Services: We have no Alaska 
specific information on this but according to Rich Ritter
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ol the Alaska Chapter of the American Institute of 
Architects there is no apparent availability problem doupito 
the fact that over 50% of Alaska Architects, Engineers and 
Land Surveyors havo left the state in recent years. He feels 
that "there is still a core group of experienced 
professionals remaining in Alaska available to provide 
professional services". It is not clear how much of the 
attrition is due to tho cost of liability insurance vorsus 
the dramatic recent economic slump.

d) Dentists: Frank Thomas-Mears tells us that Dental 
services in rural areas are not impacted by affordability 
and availability of insurance since a majority of dental 
practitioners are employed by the Public Health Service and 
protected under the Federal Tort Claims Act. Of those 
private practice dentists which either contract with the PHS 
or native corporations most are insured.

d) Day Care: The only other significant service gap that I 
have been able to identify to date (other than the need for 
a comprehensive health insurance program to take care of 
people who "slip through the cracks" under our current 
system, a subject which is being addressed elsewhere; and 
sewer and water system and similar service needs which are 
well beyond the scope of our duties) concerns Day Care 
Facilities. According to the report of the Governor's 
Interim Commission on Children and Youth parents "often have 
difficulty finding child care that meets their needs and 
matches their resources." This is particularly a problem for 
parents who work rotating shifts, nights or weekends, 
parents with infants and parents with school age kids who 
need before and after school supervision: "Too few programs 
offer flexible hours, overnight care and flexible staffing 
to ensure safe care for children. Not enough family child 
care homes exist to accommodate the needs of parents who 
work a non-traditional or normal schedule. The result is a 
near crisis in urban and rural Alaska." Recent changes to 
Federal welfare laws (the Federal Family Support Act of 
1988) will exacerbate this problem. It is estimated that the 
welfare reform work and training requirements will result in 
the need for day care space for an additional 2400 children 
statewide.

And child care is expensive. According to the Governor's 
Interim Commission a recent survey of 600 American families 
indicates that 40% pf their respondents felt they cannot 
afford their current child care arrangement or the 
arrangement they would prefer. They add that evidence 
indicates Alaskans would agree. In March 1987 infant care 
ranged from $321 to $521 per month, pre-school care from 
$301 to $450 per month, school age child care from $132 to 
$215 per month and care for children with special needs from 
$600 to $1,200 per month. The report adds that high quality 
care may be even more expensive.
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A variety of solutions tire under discussion including a plan 
proposed by Virginia Johnson, Dean of the School of 
Education at the University of Alaska Anchorage, called the 
Middle School Day Care Center, which would locate day care 
centers at the six middle schools in the Anchorage area with 
the curriculum being developed by the Director of the Day 
Care Centers.

It is difficult to determine if the cost of liability 
insurance contributes to the day care service gap. It is my 
understanding based on several informal conversations with 
people familiar with these issues that affordability and 
availability is less of an issue at the present time, even 
for new facilities. It is interesting to note that current 
policies exclude liability for molestation/abuse related 
circumstances and, in some cases, require adult/child ratios 
that exceed state standards.

5. CLAIMS EXPERIENCE - Preliminary Findings:

a. Professionals: We requested claims experience data from 
all of the major admitted professional carriers. However, 
only information received from MICA and MIEC, the major 
medical liability carriers is useful. Generally, the 
information provided indicates that: 1) most medical 
malpractice claims/recoveries in Alaska fall within the 0- 
$150,000 category (MICA tells us that the average claim is 
$48,731; average claim where indemnity is paid is $124,353;
2) there are few "jumbo" recoveries (over $1 million), and 
none reported over $3 million (through 1988), but payments 
on these claims typically represent a large percentage of 
total payouts for a given year (MIEC tells us that 
nationally about 3% of claims account for over 70% of loss 
costs; these numbers appear to be consistent with their 
Alaska experience); 3) Punitive damages are rarely, if ever, 
awarded; 4) most claims are settled prior to trial; many are 
settled without legal action; 5) for MICA at least, less 
than one-half of claims filed result in a payment to the 
claimant; 6) on the average, MICA defense costs are 
approximately 18 cents per dollar; this number varies 
depending whether the claim was sectled without litigation 
whether there was a payment to the claimant and other 
factors; and 5) it is hard to predict which doctor will 
cause the big claims, although MIEC tells us that the 
highly, trained well regarded physicians often get the 
"jumbo" cases.

b.Self-insured/Uninsured entities: We have surveyed a wide 
variety of public and private "self-insured" entities. 
Results received from the State of Alaska, the University of 
Alaska, the Municipality of Anchorage, the Anchorage School 
District, the City of Fairbanks, the North Star Borough, the 
North Star Borough School District, the City and Borough of
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Juneau, NANA Regional Corporation, Inc., Nabors Alaska 
Petroleum Services, Phillips Petroleum Company, the Carr- 
Gottsten Corporation, Petersburg General Hospital and 
Cordova Community Hospital indicates that: 1) the majority 
of claims are between 0 and $50,000, public entities report 
more claim acitivity than private entities; 2) most are 
settled, often prior to formal legal action; 3) there are 
occasional large claim payouts (mostly the State of Alaska;) 
which typically represent a large percentage of total losses 
in a given year; 4) defense costs do not appear to be 
significant but this information requires further analysis. 
Please note that NANA has made two specific suggestions of 
issues that should be looked at by the Task Force which are 
contained in their letter to David Rogers dated January 31, 
1990 attached.

6. ROLES AND MECHANISMS OF ~TATE AGENCIES: The information 
provided is self-explanatory. However, please note that the 
Division of Insurance has four primary functions: a) Market 
Conduct Surveillance (review and approve as appropriate all 
rate and form filings and perform market conduct 
examinations on insurance companies or producer licensees to 
ensure that the consumer is treated fairly in the 
marketplace);b) Licensing (to license qualified individuals 
and insurance companies to market insurance in Alaska);
c)Financial Surveillance (primarily to ensure solvency - 
i.e. that the company has sufficient reserves to protect 
policy holders and pay their claims - and to determine if 
investments meet statutory requirements and if reinsurance 
agreements comply with Alaska law); and d) Consumer 
Complaint and Investigation (to investigate and resolve 
individual consumer complaints that are filed with the 
Division. Statistical data that is collected by this section 
is utilized by the market section as a means to identify 
licensees or trade practices that warrant further 
examination.

7. STATUS OF STATE SUIT AGAINST INSURANCE COMPANIES: This 
lawsuit was filed by 19 states against four major American 
primary insurance companies and a variety of reinsurance 
companies alleging anti-trust violations in the form of a 
pattern of collusion. According to the Attorney General's 
Office, the allegations are that leading primary insurance 
companies and reinsurers conspired to withdraw casualty and 
pollution coverage from the United States market; and that 
defendants coerced others to take actions which prevented 
other potential competitors from offering these types of 
coverage resulting in consumers paying more premium for less 
coverage than ever before. Tom Slagle of the American 
Insurance Organization adds that the primary thrust of the 
lawsuit was that various entities conspired to eliminate the 
occurrence policy for a claims mâ ’e policy. In October of 
1989, Federal District Court Judge Schwarzer granted 
defendants' motions to dismiss and entered final judgment
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against the states. The states have appealed this decision 
to the Ninth Circuit Court of Appeals; a decision is 
expected next fall. According to the Attorney General's 
Office, Alaska has actively participated in this case 
(against the advice of advice of industry representatives 
according to Slagle) and intends to continue.

8. PEER REVIEW PANEL RESULTS: With the exception of 
information concerning the number of professional 
malpractice cases filed in Alaska state courts between 
January 1, 1987 and July 1, 1989 (177: 90 medical mal.; 56 
legal mal,; 31 other), there is no official information 
available from the court system on peer review panel matters 
or other issues relatinq to frequency and severity of 
claims/judgments; although within the last year or so the 
court system has started to keep track of how long a case 
takes from start to finish. The data contained on the last 
page of this section regarding peer review panel results 
since 1977 was developed by the Alaska State Medical 
Association. While incomplete, it does indicate that there 
is no apparent upward trend in cases processed through 
expert advisory panels (an average of 26 per year) and 
defendants are not always vindicated, of 178 cases 
evaluated, the panels sided with the defendant 138 times and 
with the plaintiff 40 times. You may also want to refer to 
information prepared by Al Tamagni Sr. of Pension Services 
Ltd. regarding pending civil cases in Anchoraoe Superior 
Court.

9. RESULTS AND AMOUNT OF SELF-REGULATION: Given the large 
amount of information contained in this section, I will only 
attempt to set out several general observations about the 
subject:

a) With the exception of lawyers, all target professionals 
(doctors, architects, engineers, land surveyors, dentists 
and nurses) are regulated by the Division of Occupational 
Licensing within the Department of Commerce and Economic 
Development through various regulatory Boards. Lawyers are 
governed by the Alaska Bar Association (and its Board of 
Governors) created by statute as ar. "instrumentality of the 
State". All groups also have independent professional 
organizations (e.g. The Alaska Dental Society, the Alaska 
State Medical Association,The Alaska State Nurses 
Association, The Alaska Chapter of the American Institute of 
Architects, the Juneau Bar Association, etc.)

b) All target groups are subject to a variety of admission 
and licensing requirements, grievance procedures, and 
disciplinary sanctions for improper conduct; along with 
certain peer review procedures, sometimes required as a 
condition of membership in their respective professional 
associations. Note that lawyers are subject to rules 
promulgated by the Alaska Supreme Court.

P a g e  -  9



c) only Physicians, Nurses and Dentists have mandatory 
continuing education requirements. For example, physicians 
are required to complete at least 17 continuing medical 
education hours per year to retain a medical license 
provided through hospitals, the Alaska State Medical 
Association, local medical societies and physician specialty 
associations. Lawyers have an extensive optional continuing 
legal education program. Architects, Engineers and Land 
Surveyors apparently have no continuing legal education 
requirements or voluntary programs.

d) Based on information gathered to date, it is difficult to 
determine if, in fact, a relatively small number of 
professionals cause a relatively large percentage of 
complaints/disciplinary actions but some statistics included 
in this section suggest that is the case. The Alaska Bar 
Association tells us that since 1982 there were 1505 
complaints against 710 attorneys. 57% of the attorneys had 
only one complaint against them which accounted for 27% of 
the complaint volume. 18% of the attorneys had two 
complaints against them which accounted for 17% of the 
complaint volume. The remaining 25% of the attorneys had 
three or more complaints against them and were responsible 
for 56% of the complaint volume. However, additional 
information provided on disciplinary actions taken against 
lawyers suggests that there are repeat offenders but they do 
not dominate the statistics except in the disbarment and 
probation categories.

Certainly, the number of disciplinary actions taken annually 
appear to represent a relatively small percentage of total 
professionals in several of the target groups. Please note 
that according to the Alaska Bar Association, there has been 
a marked increase in .informal requests for ethics opinions 
from Bar Counsel which suggests that lawyers are attempting 
to practice preventative medicine, so to speak.

e) All target groups are subject to specific statutory or 
regulatory provisions regarding unprofessional conduct. In 
addition, Physicians apparently follow the American Medical 
Association "Principles of Medical Ethics", as a condition 
of membership in the Alaska State Medical Association;
Nurses apparently follow the Code of Ethics of the American 
Nurses Association; Lawyers are subject to a Code of 
Professional Rr_ponsibility promulgated by the Alaska 
Supreme Court; Dentists who belong to the Alaska Dental 
Society (2/3 of all Alaska dentists) agree to adhere to a 
Dental Code of Ethics (along with agreeing to be subject to 
peer review and mediation procedures); same with Architects, 
Engineers and Land Surveyors who each have separate codes 
adherence to which is a condition of membership to their 
respective professional organizations.
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f) As to a specific task force question concerning Alaska 
physician disciplinary actions compared to other states, the 
information provided by the Public Citizen Health Research 
Group ranks Alaska H2 (per capita) in Doctor discipline for 
1987; up from 19 in 1986 (Pam Ventgen tells us that in 1981 
there was 1 disciplinary action; 0 in 1982; 4 in 1983; 2 in 
1984; 1 in 1985; 2 in 1986; 5 in 1987; *> in 1988 and 7 in
1989. She also points out that HD 70, passed in 1987
provided for a full time investigator and an executive
secretary for the medical board which may help explain these 
numbers) The recommendations contained in this report are 
also worth noting: Increase license fees to $500 per year 
and use all money to finance doctor disciplinary actions; 
Require periodic re-certification of doctors based on 
written exams and audits of doctor performance such as 
medical record review; Grant subpoena power to state 
licensing boards to go after evidence necessary to evaluate 
doctors; Grant state boards emergency powers to suspend a
doctor's license to practice, pending investigation, when
continued practice is considered to constitute a hazard to 
public safety; Require all hospitals to have a risk 
management program designed to prevent injury to patients 
(according to the American Hospital Association only 60 
percent of hospitals have such programs and only half of 
these are excellent programs); Require all insurance 
companies to experience-rate doctors with sub-specialities, 
whereby doctors with the best records pay the lowest 
premiums, and multiple malpractice "loser" doctors pay the 
most; Require insurance companies to immediately disclose 
and forward to the state licensing board the filing of 
malpractice claims, as well as the results of all 
malpractice settlements and adjudications (see HB 146 now in 
House HESS); Require hospitals or other institutions taking 
disciplinary actions against doctors to publicly disclose 
and forward to the state licensing board the details of such 
actions; Provide immunity and confidentiality to all those 
reporting doctor malpractice, incompetence, substance abuse 
or fraud to state medical boards (see HB 146); Provide 
strong consumer representation on state medical boards; Do 
not allow the state medical society to control membership on 
the boards; Officials should make strong, public statements 
indicating a commitment to strong doctor discipline and 
protection of patient's safety. It is my understanding that 
several of these suggestions have already been adopted in 
Alaska.

10. MATRIX OF STATE SYSTEMS; FEDERAL ACTIVITY: It is 
difficult to briefly summarize this material but several 
general observations can be made:

a) Legislative responses to the increasing cost and 
availability of insurance and apparent claim trends can be 
broadly categorized co civil justice- or tort reform - 
measures, insurance regulatory reform measures and risk
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management measures. According to Patricia Young formerly of 
the Legislative Research Agency from information provided by 
the National Conference of State Legislatures (NCSL), in 
1906 the emphasis was on civil justice reform. Tho 
legislative focus in 1907 turned to immunities- from 
sovereign immunity extended to counties, cities and towns, 
to .immunity from personal liability extended to groups of 
public employees and volunteers. More recently however 
legislative activity in civil justice reform has declined 
and the focus has shifted to regulation of the insurance 
industry, including the anti-trust suit discussed above. In 
1989, the majority of legislative activity regarding 
liability dealt with regulation of the automobile insurance 
industry, including California's proposition 103 and similar 
measures introduced in other states.

b) The significant "tort reform" measures enacted over the 
years include laws relating to limits on recovery (caps) of 
damages; abolition or modification of Joint and Several 
Liability; reduction of compensatory awards by collateral 
sources, or at least notification to the jury of such 
sources; limits on attorney's contingency fees; limits on 
punitive damages; periodic payment of awards; penalties for 
frivolous suits; settlement incentives; limits on
prejudgment interest; and establishment of statutes of 
limitation and repose. Proposals concerning alternative 
systems and similar issues will be discussed below. I have 
little "easy to read" summary information on the status of 
proposals regarding regulation of the insurance industry, 
professional competency laws and similar approaches to the 
problem.

c) According to the recent report by the New York law firm 
of Wilson, Elser, Moskowitz, Edelman and Dicker (Wilson) 
contained in this section, a majority of the states have 
considered or enacted "tort reform" laws as described above 
in various forms. The constitutionality of many of these 
measures has been challenged in state and federal courts 
with mixed results; some upheld, some not for a variety of 
reasons. See also the Alaska Attorney General's opinion for 
a discussion of some of these cases including the recent 
decision by the Washington Supreme Court on their cap 
mentioned below.

d) According to the Wilson Report, in 1989, the most 
significant activity concerning Civil Justice reform 
occurred in the courts rather than the Legislatures. In 1986 
thirty-six state (36) legislatures passed tort reform laws 
(varying in degree and significance). In 1989 only seven (7) 
states enacted reforms; although many measures were pending 
(see NCSL 1989 pending legislation summary). NCSL tells us 
that four state courts rendered decisions in litigation 
questioning the constitutionality of damages caps. In 
Maryland, the cap on non-economic damages in all civil suits
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was upheld; in Kansas, a $100,000 cap on such damages in 
wrongful death actions was upheld; the /irginia Court upheld 
a cap on total damages in medical malpractice cases; but in 
Washington, the cap on all non-economic damages was ruled 
unconstitutional(letter from Brenda Trolin dated December 
23, 1989).

e) According to the Wilson Report, states which have enacted 
the most extensive reforms include Alaska, Washington, 
Hawaii, Colorado, New Hampshire, New York, California, 
Florida and Illinois (See Wilson starting on page 1 of the 
Introduction for a detailed breakdown of how many states 
enacted various reform measures in 1986 and 1987; and for a 
discussion of 1989 tort reform enactments).

f) Alaska in 1986 enacted a series of civil justice changes 
including: Modified joint and several liability; caps on 
non-economic damages ($500,000 except damages relating to 
disfigurement or severe physical impairment); increased 
burden of proof for establishing punitive damages; limits on 
a person's ability to recover damages sustained while that 
person was committing a felony; detailed provisions on 
damage award requirements; limited liability for certain 
directors and officers of non-profit corporations, non­
profit hospitals (including hospital citizen advisory 
boards) and members of school boards and school districts 
and members of governing bodies, commissions and citizen's 
advisory committees of a municipality; and provisions on 
contributory fault, collateral benefits, apportionment of 
damages, offers of judgement, costs and attorneys, including 
pre-judgment interest, and the effects of a release. This 
legislation has been characterized by tort reform advocates 
as a "patch work quilt" of necessary compromises, and, in 
their view, did not go far enough toward making Alaska's 
civil justice system fair and predictable. As you know, 
Alaska also has a medical malpractice claims system created 
during the 1970's.

g) On the automobile insurance front, California's 
Proposition 103 is the biggest news. This reform measure 
narrowly adopted by California voters in November 1988 
included a one year 20% roll back in most property/casualty 
"insurance charges" from November 1987 levels; a 20% 
automobile insurance discount for "good drivers", as defined 
as those with no more than one moving violation in three 
years; a requirement of advance state approval for insurance 
rate increases after November 1989; and election, instead of 
appointment, of the State Insurance Commissioner starting in
1990. Prop 103 also requires the Insurance Commissioner 
publish for consumers a list of rate comparisons, and 
compels insurance companies to notify their customers of the 
right to join an "independent, non-profit corporation which 
shall advocate the interests of insurance consumers in any 
forum." The Califo*nia Supreme Court upheld all of 103's
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long term restrictions on insurance rates and practices, but 
struck down the provision that would require insurers to be 
"substantially threatened with insolvency" before they could 
receive relief from rollback. The Court held that insurers 
may charge rates above the rollback level whenever insurers 
can justify them as not being excessive.

Many states are also considering "No-fault" automobile 
insurance proposals in response to escalating auto insurance 
costs. Note that according to NCSL at least 20 states 
already have no-fault legislation in many different forms 
particularly on issues relating to restrictions on the right 
to sue, conditions necessary to sue for pain and suffering 
and first party coverage.

h) The Wilson Report concludes as to state activity: "In 
general, although state legislatures have reviewed thousands 
of bills addressing the civil Justice System and insurance 
regulation, disputes persist as to what precisely are the 
problem areas, and solutions to the perceived problem areas 
remain elusive. It is likely that state legislative activity 
will continue in the area of civil justice reform and the 
courts will be entertaining arguments relative to the 
interpretation and validity of these reforms for some time." 
See Wilson at page 7.

i) Federal activity in this area has confined itself 
primarily to products liability. For the past several years 
Congress has seriously considered proposals to federalize 
products liability law. Detailed discussions of current 
proposals are contained in the Wilson materials at pps. 77 
and 93. In addition, Congress is considering a variety of 
proposals to modify the McCarren-Ferguson Act, a 1945 law 
that provides limited anti-trust immunity to insurers and 
continues the authority of the state to serve as the primary 
regulators of the insurance industry. A proposal to modify 
the doctrine of Joint and Several liability also is pending 
in the Senate according to my sources.

j) Two final notes. On the question of "pre-judgement 
interest", according to a 1983 Rand Note prepared by Stephan 
Carrol (which hasn't been updated according to Carrol) at 
least 26 states had pre-judgement interest laws on the 
books. The Note also suggests that juries implicitly provide 
pre-judgement interest at a rate equal to the underlying 
inflation rate plus 3.7 per cent per year in addition to any 
applicable statutory pre-judgement interest rate.

As to contingency fees, commentators argue that limiting 
those fees will potentially increase the amount of 
compensation paid to claimants, increase the likelihood that 
a case is dropped, decrease the likelihood of litigation to 
verdict and deter frivolous suits by placing the plaintiff's 
lawyer at financial risk; but will also preclude some
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victims with legitimate claims from obtaining 
representation. It is not clear whether the presence of 
contingency fee arrangements increases the total number of 
claims (See Frank Sloan "State Responses to the Malpractice 
Insurance "Crisis" of the 1970's: An Empirical Assessment"- 
Vanderbilt University, 1985). One study also concludes that 
in modest cases contingent fee lawyers spend less time on a 
case than hourly fee lawyers; but there is no statistically 
significant evidence of a differential in effort for larger 
cases, although there is an indication that if there is an 
effect is in the opposite direction (see Rand, "The Impact 
of Fee Arrangement on Lawyer Effort" by Kritzner et. al.)
For detailed discussions of these issues see "Rand Three 
Level Study and Other Reports" and various references to the 
subject contained in "Impact of U.S. Tort System Changes". 
Note that Danzon suggests that contingency fee limits 
reduced the amount of settlements by 9%, reduced the number 
of cases litigated to verdict by 1.5%, and the number of 
cases dropped by 5% (See Maine Malpractice Study at page 
36) .

11. ALTERNATIVE PROPOSALS: Here is a summary of some of the 
more significant alternatives I have been able to identify 
that are either in effect or under consideration today:

a) Arbitration and Screening Panels: According to the Rand 
article by Deborah Hensler entitled "Reforming the Civil 
Justice Process, How Court Arbitration May Help" arbitration 
programs may be established by state statute or by rule of a 
state supreme court or a local court. Typically, under these 
programs the Court is authorized to compel arbitration for 
cases that fall within certain limits (Rand says $25,000 is 
the typical cutoff); with certain exceptions. However, any 
of the parties to a suit may reject an arbitration award and 
request that the case be calendered "de novo" (without 
regard to the arbitration verdict). This appeal option is 
generally considered necessary to ensure that the litigants 
right to a trial is not abrogated. In 1984, Rand's Institute 
for Civil Justice estimated that arbitration programs are 
operating in more than 100 trial courts around the country 
and estimated that over 100,000 cases are arbitrated 
annually through this process. Apparently, there also are 
voluntary, binding program options.

Typically in court annexed arbitration programs cases are 
heard by private attorneys or retired judges who volunteer 
to serve as arbitrators and, according to Rand, receive only 
a small honorarium for their efforts. Arbitration hearings 
usually are private, informal and often brief. After giving 
the parties an opportunity to settle, the facts of the case 
are heard with the litigants often appearing as witnesses.
If accepted, an arbitrator's award in entered as a judgement 
and is enforceable. As a disincentive for frivolous appeals, 
some programs require applicants who request a trial de novo
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to reimburse the court for arbitrator's fees; in some 
programs court costs and attorneys fees may be levied on 
unsuccessful appellants, or applicants who do not improve 
their position (e.g. Uawaii-if the court does not alter the 
award by at least 15% in favor of the appealing party; see 
Patricia Young memo in this section). Note that such 
programs also are required by some carriers

Does it work? The reason for these programs is to reduce 
congestion, costs and delay. According to Rand preliminary 
information derived from two studies of a new program in 
California and an older program in Pennsylvania arbitration 
can and does contribute significantly to reducing 
congestion, costs and delay. These findings are confirmed by 
the Hawaii and North Carolina experiences discussed in this 
attachment. For example, reviewers from the University of 
Hawaii of the Hawaii program which covers all tort cases 
with a probable jury award of $150,000 or less concluded in 
January of 1989 that: "Hawaii's Court Annexed Arbitration 
Program appears to be meeting its goals of reducing litigant 
costs, increasing pace, and maintaining the satisfaction of 
participants..."To our knowledge no other arbitration 
program in the country claims to be reducing litigation 
costs; Hawaii leads the nation in this area." Similarly, a 
1989 evaluation of the North Carolina program by the 
University of North Carolina concludes that the program: 
disposed of cases faster that standard procedures; reduced 
trials and out of court settlements replacing them with 
"promptly scheduled adversarial hearings in a courtroom 
before specially trained arbitrators"; and improved 
litigants satisfaction with the outcome and procedure used 
in their cases. The study also notes that attorneys were 
satisfied with the program and, in a survey, voted strongly 
in favor of continuing it.

However, the Rand study cautions that program design and 
implementation are critical factors in determining success. 
Some of the design issues that must be considered include: 
setting jurisdictional limits of the program, establishing 
procedures for determining case eligibility, adopting 
guidelines and procedures for selecting arbitrators and 
deciding how many arbitrators will hear each case, where the 
hearings will take place and whether there will be financial 
disincentives for appealing.

Please be advised that the American Medical Association, The 
American Hospital Association and the Physician Insurers 
Association of America each have proposed versions of 
alternative systems apparently involving arbitration or a 
form of administrative adjudication with various limitations 
on recovery. I do not have sufficient first hand information 
on these proposals at this time to go into specific 
differences but you may want to refer to the analysis 
prepared for MICA by Jerry Cogan. The State Alternative
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version of the RIAA proposal is also included for your 
information. Also note that the AHA calls for a study of a 
Medical Indemnity Fund as a supplemental method for 
compensating medical malpractice victims financed by 
assessments or surcharges levied on medical malpractice 
insurers and the self-insured.

In Alaska, arbitration and peer review systems applicable to 
medical malpractice (AS 9.55.535 and 536) and court ordered 
small claims arbitration procedures (AS 9.43.190-220) are 
available. In addition, state law recognizes certain 
contractual arbitration agreements (AS 43.010-180; Uniform 
Arbitration Act). I have no other information on the latter 
two options.

b) The No-Fault Alternative to Tort Recovery: James Ludlam 
("The Battle for Medical Malpractice Tort Reform: A Report 
From the Front Lines" prepared for the Annual Meeting of the 
American Academy of Hospital Attorney's, June 1989) tells us 
that in the 1970's and 1980's there was much discussion of 
possible no-fault alternatives to compensating plaintiffs 
£cr catastrophic injuries including "trip insurance" under 
which a patient bought his own coverage, or a system for 
which there would be payment without fault on the basis of a 
worker's compensation type schedule (similar to that 
proposed by Governor discussed in my introductory memo to 
the Task Force dated September 15, 1989). There was little 
or no action on these proposals. In fact, the California 
Medical Association and the California Hospital Association 
concluded that these systems would be more expensive than 
the existing tort system based on a study of over 25,000 
charts and dropped the whole idea.

Then, in 1987 North Carolina and Virginia adopted no fault 
programs followed by Florida in 1988. The North Carolina 
program was restricted to vaccine related injuries which 
were compensated for out of a fund consisting of state 
appropriations with a limit of $300,000. Damages only can be 
awarded under this system to the person receiving the 
vaccine.

The Virginia Birth-Related Neurological Injury Compensation 
Act, mentioned at our first Task Force meeting, apparently 
was adopted to meet a crisis in the availability of 
insurance for physicians practicing obstetrics (according to 
Ludlam, it was expected that 25% of the OB/GYN's were going 
to lose coverage by the end of 1987). The Act applies only 
to patients of physicians and hospitals that have 
voluntarily participated in the program by payment of $50 
per delivery with a $150,000 maximum by a hospital and a 
$5,000 fee for a physician doing obstetrics. These payments 
are voluntary. In addition, all other physicians are 
assessed a fee of $250 as a condition of licensing. If the 
fund falls short there is an annual premium tax on all
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liability carriers in the state. The purpose of the fund is 
to assure lifetime care of infants with severe neurological 
injuries sustained during labor, delivery and resuscitation, 
and to be the sole and exclusive remedy for those who 
participate. Tho fund is administered by the Industrial 
Commission of Virginia with the assistance of an export 
panel of three physicians. Compensation is limited to actual 
and necessary medical and related expenses, loss of ear lings 
from age 18-65 based on a discounted formula and reasonable 
expenses incurred in connection with filing the claim 
including attorney's fees.

Following in the footsteps of Virginia, the Florida 
legislature passed a comprehensive malpractice reform 
package in 1988. Part of the package was a no-fault state 
run fund to provide for the care and treatment of babies 
born with permanent, severe disabilities due to mechanical 
failure or malpractice. The Fund, administered by the State 
Worker's Compensation Division, is to be financed by an 
annual payment of $5,000 per year by each participating 
physician. The parents may recover the cost of care and 
rehabilitation and up to $100,000 for non-economic damages. 
As an aside, the total Florida legislation (114 pages) also 
included caps for other cases, arbitration options, a new 
watchdog unit called the Medical Quality Assurance Division, 
hospital reporting requirements of malpractice cases 
involving doctors and other provisions designed to provide 
notice of certain events. It is interesting to note that 
there are no caps if both parties refuse arbitration.

One final note on alternative systems. Peter Huber 
("Liability-The Legal Revolution and its Consequences") 
calls for a return to contract principles in the form of 
direct first party insurance.

Other miscellaneous procedures to provide faster and less 
expensive ways to resolve disputes include: "fast tracks" 
for certain types of cases; dismissal of inactive cases; 
penalties for last minute settlements made after the trial 
is underway; procedures designed to limit filing of motions 
and pleadings; procedures limiting discovery; and procedures 
which set firm trial dates.

12. THE RAND THREE LEVEL STUDY AND OTHER REPORTS: "Trends in 
Tort Litigation- The Story behind the Statisticsl: by Deborah 
R. Hensler, Mary E. Vaiana, James S. Kakalik, and Mark A. 
Peterson attempts to set the record straight on many of the 
underlying issues that we too are attempting to sort out. 
They start by reminding of us of how all this began:

"Over the past two years, manufacturers, physicians, 
consumer advocates and trial attorneys have vigorously 
debated the costs and benefits of the tort system as a 
mechanism for compensating and deterring injuries. The
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debate began with a perceived "insurance crisis". Liability 
insurance premiums, particularly for medical malpractice and 
commercial lines, increased sharply and insurance for some 
kinds of activities became unavailable at any price. While 
theie is broad consensus that obtaining and paying for 
insurance was a pressing problem, there was little agreement 
about the cause or its solution. On the one hand, insurers 
linked rising rates and unavailability to trends in tort 
litigation, thus focusing attention on the legal system. In 
many states and at the federal level, insurers, 
manufacturers, health care professionals and local 
government officials formed coalitions to support 
substantive changes in tort law. On the other hand, trial 
attorneys and consumer groups generally opposed these 
changes crguing that what needed reform was not the tort law 
but poor management practices in the insurance industry."

The authors go on to say that not only did these groups hold 
different positions on these issues they also held sharply 
different views of reality ( and presented contradictory 
statistical data to support their claims):

"Proponents of change argued that there has been an 
explosion of liability lawsuits in the past five years, that 
recent verdicts demonstrate that civil juries are "out of 
control" and that the monetary benefits delivered by the 
tort system to injured parties are overshadowed by the 
enormous costs of administering the system. Tort reform was 
needed to counteract these trends. Opponents of tort reform 
argued that the litigation explosion is a myth, that jury 
awards have been basically stable for 25 years, and that the 
transactions costs of the system are acceptable, given the 
systems twin objectives of compensation and deterrence. Tort 
reform was not only unnecessary - it might be harmful to 
those whom the system is intended to serve."

In the author's words, "Where dot's the truth lie?" In an 
effort to resolve these apparent contradictions and put the 
issues in perspective for policy makers this report attempts 
to answer three questions - How much litigation is there?
Are jury awards stable? How much does litigation cost, and 
who gets the money? A summary of their basic conclusions 
follows:

a) One of the reasons for confusion is that there is not a 
single tort system. Instead, there are at least three types 
of tort litigation, each with its own distinct class of 
litigants, attorneys and legal dynamics. The FIRST is the 
world of routine personal injury torts, exemplified by auto 
suits. They occur frequently and usually involve modest 
injuries and relatively low financial stakes. Settled law 
and routine procedures lend an air of stability to this 
world. The SECOND is the world of high-stakes personal 
injury suits such as product liability, malpractice and
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business torts. Here the litigation itself is newer, the law 
is still evolving, and the stakes per case are larger and 
increasingly uncertain. The THIRD is the world of mass 
latent injury cases, such as asbestos litigation, Daikon 
Shield cases and other suits arising from mass exposure to 
drugs, chemicals or toxic substances. The lack of "fit" 
between traditional tort law and the facts of these cases 
leads many to view them as problematic.

b) How much tort litigation is there? Based on data compiled 
from the Administrative Office of the U.S. Courts, the 
National Center for State Courts and the Rand Institute for 
Civil Justice they have concluded that: accident cases are a 
steady or declining percentage of court action; non-auto 
personal injury cases such as malpractice and product 
liability are growing moderately in state courts and more 
dramatically in federal courts; and mass latent injury cases 
have the potential for explosive growth as new evidence of 
harms is developed.

c) Are jury awards stable or out of control? Based primarily 
on data complied by Rand from Cook County, Illinois and San 
Francisco, California between 1960 and 1984 (only data 
available in the U.S that can be used to discuss long term 
trends) they have concluded that: Plaintiffs in auto cases 
involving modest injuries and expense continue to obtain 
modest awards and, at least in recent years, these awards 
generally hold after trial; Plaintiffs in product liability 
and malpractice cases are winning more frequently and 
obtaining higher awards; Deep pocket defendants in product 
liability cases ultimately pay much, if not all the awards 
against them, even after post-trial adjustments; Jury 
behavior seems more unpredictable, but this may simply be 
because we do not have a very good sense of why juries make 
the decisions they do. The authors suggest that these trends 
may hold nationwide because of the similarities between the 
jurisdictions studied.

d) Litigation costs - How much, to whom? Based on Rand 
studies of litigation costs the authors state: "Our snapshot 
of litigation shows that the costs of litigation consumed 
about half of the $29 to $36 billion dollars that were spent 
on litigation. When we disaggregate these costs, we see that 
in more complex cases (non-auto torts) the costs of 
litigation were higher. In the case of asbestos claims, the 
only mass latent injury cases for which these data have been 
assembled, litigation costs constituted almost two-thirds of 
the total per-claim expenditure." Their specific breakdown 
in percentage of totals: Auto - 19% in Defendant legal fees 
and expenses, 26% in Plaintiff legal fees and expenses and 
52% to Plaintiff; Non-auto- 30%, 24% and 43% respectively; 
Asbestos- 37%, 26% and 37%. See also pie charts contained on 
pages 27 and 28 of the report and the Tillinghast cost 
breakdown contained in Miscellaneous on page 15.
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e) What is the story behind the statistics? Here is the 
authors' summary of their findings: Routine personal injury 
torts such as auto cases are growing slowly in frequency and 
costs, and their outcomes-inflation adjusted- have not 
changed much over the last 25 years; Higher stakes torts 
such as malpractice and product liability are growing faster 
in frequency and costs, and their outcomes have increased 
dramatically over the past 25 years in the jurisdictions 
observed intensively, and substantially in the shorter five 
year period for which they had national data; Mass latent 
injury tcrts, once identified, tend to explode in number, 
carry high transaction costs and have highly uncertain 
outcomes.

Unfortunately, this report does not resolve the nagging 
underlying question of why have we had significant 
affordability and availability problems that have lead to 
considerable debate of these issues. Is it industry 
practice, increased claims loss experiences, or both? I have 
found no study or analysis which settles this question in my 
mind.

Please note that a recent study by two Cornell Law School 
professors recently reported in the New York Times indicates 
that since the mid-1980's published opinions have moved 
toward benefitting defendants over plaintiffs suggesting a 
possible shift in overall trends.

The Medical Malpractice Liability Study by the Public Health 
Resource Group, Inc. for the Maine Legislature submitted in 
June 1989 is also worth noting in some detail. Here are 
their general findings:

a) Premium rates for Maine Physicians have been rising to 
"record proportions" over the last ten years.

b) Frequency, severity and losses as a percentage of income 
do not indicate that the liability insurance problem in 
Maine is out of control. It does suggest that more efficient 
methods of estimating reserves, reinsuring and obtaining 
legal services could reduce the price of premiums for policy 
holders while continuing to provide high quality coverage. 
These are areas where policy changes could achieve savings 
to the insurance industry and ultimately the rate payers.

c) Maine is experiencing a steady decline in physicians who 
provide obstetrical services; although the decline appears 
limited primarily to urban areas. The principal reasons 
reported by physicians for this decline are the price of 
medical malpractice insurance and fear of a malpractice 
suit.
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d) It is not clear whether tort reforms actually have 
succeeded In reducing tho price of insurance or the 
frequency or severity of claims, or whether they will 
succeed in reducing or stabilizing premiums or claims in the 
future; although it is far easier to estimate tho effect of 
certain reforms on the frequency and severity of claims than 
on the price of insurance or the willingness of physicians 
to practice high risk specialties. For example, caps on 
awards have potential to reduce the dollar amount of high 
stakes claims and limits on attorneys fees may increase 
compensation to plaintiffs (while also leaving some victims 
with smaller claims without representation, they add). Nor 
is it known if these parameters would have increased more 
than they have in the absence of reforms. Moreover, many 
state reform statutes have not been in operation long enough 
to have a clearly measurable effect. For these and other 
reasons, new tort reforms at this time are questionable 
policy options to reduce insurance premiums and to insure 
medical care availability. Ongoing studies to be completed
\ ithin the next two years may provide a clearer picture. If 
leforms are contemplated, the legislature might consider 
designing them to expire after a certain period of time if 
availability and affordaoility of insurance and medical 
services does not improve by some measure acceptable to 
policymakers.

e) Alternative systems are appealing because they may help 
reduce inefficiencies and costs of the current tort system. 
Unfortunately, no state has implemented an exclusive 
alternative and it will be years before any evidence is 
available on the impact of such approaches. Please note the 
report indicates that the Vermont Legislature is considering 
the AMA fault based administrative system discussed briefly 
above.

f) A principal goal of the government in a regulated 
industry like insurance is to get insurers to manage their 
business as efficiently as possible and provide a quality 
product to consumers at a reasonable price and at a fair 
return on investment. Accordingly, the Insurance Regulator 
should be directed to promulgate an investment income model 
and require insurers to demonstrate an effective cost 
control program. The report also suggests that the State 
could authorize insurance regulators to spread rate changes 
over three years and implement a merit rate system ana/or 
system of deductibles which would have the effect of 
spreading the risk of claims payments and resulting rate 
increases to those policy holders responsible.

g) To keep professionals on their toes, the state could 
require investigations by the medical board of physicians 
who have three or more claims over a ten-year period which 
resulted in a payment; create an ombudsman within the board 
to defuse potential complaints before they are elevated to a
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claim; and require the board to collect additional 
information on tho voluntary or in voluntary Ions of hospital 
privileges in or outsidf the state. They also suggost that 
the Legislature take a look at "care standards" that havo 
been proposed by a variety of entities.

h) They conclude: "There are many approaches to controlling 
the rising and unstable malpractice liability premiums in 
Maine and their effect on access to care. Those include 
changes in the tort system, the insurance regulatory system 
and the medical care delivery system. To target one while 
ignoring the other will create disequilibrium and 1 ad to 
policies likely to fall far short of the mark. Eacn his some 
merit and some drawbacks. Each needs to be addressed with a 
realistic understanding 01 what will be gained and what will 
be lost. It was no surprise to many experts that the St.
Paul Companies decided to lower their premiums due in part 
to a reduction in expected reserve demand for outstanding 
claims. Considering past history, however, tho medical 
malpractice issue is likely to revisit Maine in a very few 
years. The severity of the problem will depend on how 
comprehensive an approach the Legislature takes now."

13. IMPACTS OF U.S TORT SYSTEM CHANGES: (Frequency, Severity 
and Rates - this section does not attempt to discuss impacts 
of tort reform on victim rights and related issues, but see 
pros and cons discussions contained in your first 
information packet along with the James Ludlam article 
discussed above): While tort reform measures do appear to 
affect the frequency and severity of claims there is no 
solid proof to date that they also have a direct effect on 
the cost or availability of insurance.

Patricia Danzcn of the University of Pennsylvania in a 
series of Rand articles (including in particular "Frequency 
and Severity of Malpractice Claims-New Evidence"- 1986) 
appears to have produced the most credible contemporary 
analysis of the relationship between certain tort reform 
provisions and the frequency and severity of medical 
malpractice claims. Although her study is restricted to 
medical malpractice claims her conclusions are worth 
examining in some detail:

a) Malpractice claim severity has risen roughly twice as 
fast as the Consumer Price Index. Nevertheless, the tort 
reforms enacted since the mid-1970's malpractice "crisis" 
affected the frequency and severity of malpractice claims 
over the decade from 1975-1984 in a manner broadly 
consistent with economic theory and previous evidence. 
Although claim frequency and severity have continued to rise 
despite reforms this trend does not indicate that the tort 
changes have had no effect.
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b) For example, states that enacted shorter statutes of 
limitations and set outer limits on discovery rules have had 
less q i /th in claim frequency than states with statutes 
more lenient to plaintiffs. On the average, cutting one yeai 
off the statute of limitations for adults reduces claim 
frequency by eight percent. The effect would presumably be 
greater for a reduction from, say, four to three years than 
from ten to nine years.

c) Statutes permitting or mandating the offset of collateral 
benefits have apparently reduced malpractice claim severity 
by eleven to eighteen percent and claim frequency by 
fourteen percent relative to comparable states without 
collateral source offset. One of the reasons for this is 
that collateral source offsets often reduce the potential 
for recovery for a large number of claims, thereby reducing 
incentives to file.

d) Caps on awards have reduced severity by twenty-three 
percent. This percentage represents the average impact of 
the various forms of cap, over the period of 1975 and 1984, 
during which time some statutes were still under challenge. 
If the dollar thresholds are not revised periodically to 
keep pace with inflation, the future effect will presumably 
be greater, unless juries find ways of implicitly 
circumventing the limits by increasing allowances for 
uncapped components of the award.

e) Arbitration statutes apparently increased claim 
frequency, but reduced overall average severity. 
Disaggregated data would be necessary to determine whether 
the reduction in observed average severity results from a 
reduction in awards per case or simply reflects the filing 
of more small claims. The net effect appears to be an 
increase in total claim costs, but compensation of more 
claimants.

f) None of the other reforms analyzed, including screening 
panels and limits on contingency fees, appears to have had 
any systematic impact on claim frequency or severity.

g) Urban areas have a particularly high frequency of non- 
meritorious claims (those closed without payment) and claims 
filed more than two years after the alleged injury. Per 
capita income, the unemployment rate, and the number of 
attorneys per capita have no statistically significant 
effects. The surgery rate in a state increases claim 
frequency, and the ratio of surgeons to medical specialists 
increases claims severity.

h) On average, severity of malpractice claims has increased 
at almost twice the rate of inflation of consumer prices 
over the last decado.
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i) The above analysis on claim frequency and severity should 
not automatically be translated into an effect on premiums 
(a subject beyond the scope of this paper) for several 
reasons: First , the net potential impact on premiums also 
depends on litigation expenses and changes in the timing of 
disbursement of loss reserves, and hence investment income. 
Second, reforms that reduce the uncertainty in estimating 
malpractice claims costs- namely caps on awards, periodic 
payment of amounts for future damages and shorter statutes 
of limitation/repose- may be expected to reduce premiums by 
a modest amount over and above the reduction in mean 
expected losses. This result can be expected because of the 
reduction in the insurer's risk. Perhaps more importantly, 
she adds, by reducing uncertainty, such reforms should 
reduce the volatility in price and availability of 
malpractice insurance, which is a major inefficiency of the 
present malpractice system.

Please nDte that Danzon's claim severity conclusions are 
more or less confirmed by actuaries Milliman and Roberston, 
Inc. in cheir August 5, 1988 letter to MICA.

While this potential positive impact on insurance costs is 
theoretically possible and there is evidence that the 
experience in California (which has had time to test the 
theory) and perhaps other states bears this out (the 
informal opinion of Ray Bacon of the California Department 
of Insurance and Ron Neupauer of MIEC who feels strongly 
that California tort reform measures have had a significant 
impact on rates which currently are increasing less than 
inflation; although he agrees that other factors also come 
into play), as well as evidence to the contrary, I have 
found no study that definitively concludes this has been the 
case. And I suspect no such study exists. See "Insuring Our 
Future: Report of the Governor's Advisory Commission on 
Liability Insurance," New York, 1986- "no research currently 
available quantifies the linkage or even irrefutably 
establishes that such a linkage exists." In fact, according 
to Franklin Nutter, president of the Alliance of American 
Insurers (quoted in the attached article from Public 
Citizen, "The Impact of Tort Changes on Insurance Rates"), 
"It is clearly impossible to say that if you adopt a certain 
tort reform, you will get 'X' reductions in premiums." 
Similarly, the Frank Sloan article entitled "State Responses 
to the Malpractice Insurance 'Crisis' of the 1970's: an 
Empirical Assessment" states: "The empirical results of the 
study presented here give no indication that individual 
state legislative actions, or actions taken collectively, 
had their intended effects on premiums." One last comment. 
When evaluating the significance of the California 
experience, it is useful to keep in mind that 90% of the 
insurance is provided by doctor owned companies which have a 
significant incentive to keep rates down.
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P e r h a p s  t h e  m o s t  r e c e n t  a n d  d e t a i l e d  a n a l y s i s  of th i s  i s s u e  
in t h e  c o n t e x t  of m e d i c a l  l i a b i l i t y  a n d  o b s t e t r i c a l  c a r e  is 
c o n t a i n e d  in the 1989 r e p o r t  of t h e  N a t i o n a l  A c a d e m y  of 
S c i e n c e  I n s t i t u t e  of M e d i c i n e ' s  C o m m i t t e e  to S t u d y  M e d i c a l  
P r o f e s s i o n a l  L i a b i l i t y  a n d  t h e  D e l i v e r y  of O b s t e t r i c a l  C a r e  
w h i c h  h a s  just b e e n  b r o u g h t  to  m y  a t t e n t i o n  b v  a T a s k  F o r c e  
M e m b e r .  W h i l e  I h a v e  not h a d  t i m e  t o  r e v i e w  t h i s  r e p o r t  in 
a n y  d e t a i l ,  I h a v e  s u m m a r i z e d  t h e i r  c o n c l u s i o n s  o n  t h e  
q u e s t i o n  of " tort r e f o r m " .  A c c o r d i n g  t o  the s t u d y ' s  Pre f a c e ,  
t h e  I n s t i t u t e  of M e d i c i n e  a p p o i n t e d  a " d i s t i n g u i s h e d  
i n t e r d i s c i p l i n a r y  c o m m i t t e e "  (see a t t a c h e d  l i s c  of 
p a r t i c i p a n t s )  to e v a l u a t e  t h e  d a t a  r e l a t i n g  t o  t h e  e f f e c t s  
of m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i s s u e s  on a c c e s s  a n d  
d e l i v e r y  of o b s t e t r i c a l  care. T h e  p r e f a c e  c o n t i n u e s  t h a t  
th .s s t u d y  w a s  a r e s p o n s e  t o  an i n q u i r y  of t h e  A m e r i c a n  
A c a d e m y  of P e d i a t r i c s  a l o n g  w i t h  s e v e r a l  o t h e r  g r o u p s  w h o  
b e l i e v e d  t h a t  m o r e  a t t e n t i o n  to  p r o f e s s i o n a l  l i a b i l i t y  
i s s u e s  w a s  " u r g e n t l y "  r e q u i r e d .  H e r e  a r e  t h e r e  g e n e r a 1, 
f i n d i n g s  on  the b a s i c  q u e s t i o n  of l e g i s l a t i v e  s o l u t i o n s  to 
t h e  p r o b l e m :

a) E v e r y  s t a t e  b u t  W e s t  V i r g i n i a  h a s  e n a c t e d  l e g i s l a t i o n  
m o d i f y i n g  c o m m o n - l a w  t o r t  d o c t r i n e  t h a t  is i n t e n d e d  to 
r e l i e v e  i h e  m e d i c a l  l i a b i l i t y  c r i s i s ;  m a n y  a r e  d i s c u s s i n g  
a d d i t i o n a l  reforms.

b) A f t e r  e v a l u a t i n g  t h e s e  r e f o r m s  (and r e v i e w i n g  t h e  D a n z o n  
a n a l y s e s ,  a 1987 R e p o r t  o f  t h e  G e n e r a l  A c c o u n t i n g  O f f i c e  and 
o t h e r s '  t h e  c o m m i t t e e  c o n c l u d e d  t h a t  o n l y  a m o d e s t  r e d u c t i o n  
in m e d i c a l  m a l p r a c t i c e  c l a i m  f r e q u e n c y  a n d  s i z e  of a w a r d s  
h a s  b e e n  a c h i e v e d .  T h e  c o m m i t t e e  a l s o  c o n c l u d e d  t h a t  "the 
m a n y  d e l e t e r i o u s  s i d e  e f f e c t s  of t h e  t o r t  s y s t e m  for 
r e s o l v i n g  o b s t e t r i c a l  c l a i m s  - r e s u l t i n g  in d i s t o r t i o n s  of 
h e a l t h  c a r e  d e l i v e r y  p a t t e r n s  - h a v e  n o t  b e e n  r e d u c e d  by 
t h o s e  t o r t  r e f o r m s . "  (See A t t a c h m e n t  to follow, V o l u m e  I 
p a g e  127).

c) T h e  c o m m i t t e e  b e l i e v e s  t h a t  the p r o b l e m s  c r e a t e d  b y  the 
m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  i s s u e s  in o b s t e t r i c s  
r e p r e s e n t  a s e r i o u s  t h r e a t  to t h e  d e l i v e r y  of o b s t e t r i c a l  
c a r e  in t h i s  nation. H o w e v e r ,  a l t h o u g h  s o m e  of t h e  t o r t  
r e f o r m s  a l r e a d y  in p l a c e  h a v e  m e r i t ,  t h e y  d o  n o t  a p p e a r  
s u f f i c i e n t  t o  s t e m  t h e  e x o d u s  of o b s t e t r i c a l  p r o v i d e r s  f r o m  
t h e  p r o f e s s i o n  o r  to s o l v e  t h e  a t t e n d a n t  p r o b l e m s  c a u s e d  by 
t h e  c u r r e n t  p r o f e s s i o n a l  l i a b i l i t y  c l i m a t e  in o b s t e t r i c s .

d) O n  t h e  b a s i s  of its f i n d i n g s  - t h a t  the c o s t s  of the 
c u r r e n t  s y s t e m  in t e r m s  of i m p a i r e d  o b s t e t r i c a l  c a r e  a r e  
g r e a t ,  t h a t  t o r t  r e f o r m s  a r e  s o  f a r  l a r g e l y  i n e f f e c t i v e ,  a n d  
t h a t  d a t a  e v a l u a t i n g  the m e r i t s  of p r o p o s e d  a l t e r n a t i v e s  to 
t h e  t o r t  s y s t e m  a r e  l a c k i n g -  the c o m m i t t e e  c o n c l u d e s  t h a t  
s t a t e  l e g i s l a t u r e s  s h o u l d  n o t  f o c u s  o n  f u r t h e r  r e f o r m  
e f f o r t s  w i t h i n  the e x i s t i n g  t o r t  s y s t e m  but s h o u l d  i n s t e a d  
r e d i r e c t  t h e i r  e n e r g i e s  t o w a r d  d e v e l o p i n g  a l t e r n a t i v e s  to
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t h e  t r a d i t i o n a l  tort s y s t e m  for r e s o l v i n g  m e d i c a l  
m a l p r a c t i c e  c l a i m s  a n d  t o w a r d  i m p l e m e n t i n g  t h e s e  
a l t e r n a t i v e s  in c e r t a i n  c i r c u m s t a n c e s .

e) T h e  c o m m i t t e e  r e c o m m e n d s  t h a t  s t a t e s  c o n s i d e r  t h r e e  
p r o p o s a l s  for a d d i t i o n a l  r e s e a r c h  a n d  i m p l e m e n t a t i o n  on a 
l i m i t e d  b a s i s :  t h e  n o - f a u l t  d e s i g n a t e d  c o m p e n s a b l e  e v e n t s  
s c h o m e  ( i n c l u d i n g  t h o s e  v a r i a n t s  e n a c t e d  in V i r g i n i a  and 
F l o r i d a  d i s c u s s e d  a b o v e ) ,  the A M A - S p e c i a l t y  S o c i e t y ' s  f ault 
b a s e d  a d m i n i s t r a t i v e  s y s tem, a n d  l e g i s l a t i o n  a u t h o r i z i n g  t h e  
u s e  of c o n t r a c t u a l l y  d e t e r m i n e d  legal r e l a t i o n s h i p s  
g o v e r n i n g  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  b e t w e e n  p r o v i d e r s  
a n d  p a t i e n t s .  T h e  c o m m i t t e e  a l s o  r e c o m m e n d s  t h a t  t h e  Federal 
G o v e r n m e n t  p r o v i d e  g r a n t  f u n d s  t o  f i n a n c e  s t u d i e s  of 
p r o p o s e d  l e g i s l a t i o n  a n d  to b e g i n  p i l o t  p r o j e c t s  for l i m i t e d  
i m p l e m e n t a t i o n  of v a r i o u s  s o l u t i o n s .

D e s p i t e  t h e s e  f i n d i n g s ,  k e e p  in m i n d  t h a t  s o m e  c o m m e n t a t o r s  
s t i l l  feel t h a t  it m a y  be t o o  s o o n  to d r a w  a n y  d e f i n i t e  
c o n c l u s i o n s  a b o u t  t h e  i m p a c t s  of t o r t  r e f o r m  m e a s u r e s .  
A c c o r d i n g  to B r e n d a  T r o l i n  of t h e  N C S L  a m i n i m u m  of five 
y e a r s  is n e e d e d  b e f o r e  c a s e s  urcce s s e d  u n d e r  p r e v i o u s  
s y s t e m s  c l e a r  t h e  c o u r t s .  S e v e r a l  a d d i t i o n a l  y e a r s  m u s t  p a s s  
b e f o r e  a s u f f i c i e n t  n u m b e r  of c a s e s  h a v e  b e e n  p r o c e s s e d  
t h r o u g h  s y s t e m s  t o  d e t e r m i n e  w h e t h e r  c h a n g e s  h a v e  h a d  t h e  
d e s i r e d  c o n s e q u e n c e s .

A n d  P a t r i c i a  Y o u n g  f o r m e r l y  of t h e  L e g i s l a t i v e  R e s e a r c h  
A g e n c y  r e m i n d s  us : " B e c a u s e  of t h e  v a r i a t i o n s  in s t a t e  
c o n s t i t u t i o n s  a n d  laws r e g a r d i n q  t o r t  reform, i d e n t i c a l  
r e f o r m  m e a s u r e s  m a y  h a v e  d i s s i m i l a r  i m p a c t s  in e a c h  state. 
T h u s ,  e v e n  t h o s e  r e f o r m  m e a s u r e s  w h i c h  a p p e a r  p r o m i s i n g  
r e q u i r e  c a r e f u l  c o n s i d e r a t i o n  in t h e  c o n t e x t  of an 
i n d i v i d u a l  s t a t e s  c i r c u m s t a n c e s  t o  d e t e r m i n e  p o t e n t i a l  
r a m i f i c a t i o n s .  O p p o n e n t s  f r e q u e n t l y  a r g u e  that 
c o n s t i t u t i o n a l  r i g h t s - * n c l u d i n g  e q u a l  p r o t e c t i o n ,  a c c e s s  to 
c o u r t s ,  a n d  t r i a l  b y  j u r y -  a r e  v i o l a t e d  b e  c e r t a i n  r e f o r m  
m e a s u r e s .  A lso, r e f o r m  m e a s u r e s  c a n  e n c o u r a g e  o r  d i s c o u r a g e  
l a w s u i t s .  A l t h o u g h  s o m e  m e a s u r e s  m a y  f a c i l i t a t e  a n d  e x p e d i t e  
r e s o l u t i o n ,  t h e y  m a y  a l s o  e n c o u r a g e  c l a i m s  w h i c h  w o u l d  not 
o t h e r w i s e  be  m a d e . "

O n e  of t h e  k e y s  to b e t t e r  u n d e r s t a n d i n g  of th i s  i s s u e  is 
m o r e  a n d  b e t t e r  i n f o r m a t i o n .  M o s t  a g r e e  t h a t  t h i s  g e n e r a l  
lack o f  s t a t i s t i c a l  d a t a  is a p r o b l e m .  A c c o r d i n g  to S t e p h a n  
C a r r o l l  ( " A s s e s s i n g  t h e  E f f e c t s  of  T o r t  R e f o r m s ,  1987 at 
v i i i ) :  " T h e  k i n d s  of d a t a  n e e d e d  t o  a s s e s s  t h e  e f f e c t s  of 
r e f o r m  a r e  g e n e r a l l y  n o t  n o w  a v a i l a b l e . . .  T h r e e  t y p e s  of n e w  
d a t a  c o l l e c t i o n  s y s t e m s  n e e d  to be  c o n s i d e r e d :  1) s y s t e m a t i c  
e f f o r t s  t o  o b t a i n  d a t a  fr o m  i n s u r e r s  a n d  s e l f - i n s u r e d  
d e f e n d a n t s  on  t h e  a g q r o g a t e  o u t c o m e s  of l i a b i l i t y  c l a i m s ;  2) 
s p e c i a l  s u r v e y s  of c l a i m a n t s ,  t h e  bar, a n d  i n s u r e r s  to 
o b t a i n  t h e  d e t a i l e d  i n d i v i d u a l  c l a i m  i n f o r m a t i o n  n e e d e d  tc 
i d e n t i f y  r e f o r m ' s  w i n n e r s  a n d  losers; a n d  3) s y s t e m s  for
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c o l l e c t i n g  information both on the ot h er  factors that 
impinge on thu be havior of p a r t i c i p a n t s  in tno tort system, 
and t h erefore  have to c o n t r o l l e d  lor, and on o c o n o m i c  
o u t c o m e s  a nd  injuries".

14. R O B E R T  H U N T E R  (" C H A N G E S  IN I N S U R A N C E  S E R V I C E S ?  H O W  T H E  
P U B L I C  IN T R E A T E D " ) :  G i v e n  l i m i t s  of t i m e  a n d  s p a c e  I will 
o n l y  s u m m a r i z e  in " b u l l e t "  f o r m  H u n t e r ' s  ma n y  
r e c o m m e n d a t i o n s  c o n t a i n e d  in t h e  p u b l i c a t i o n  c a l l e d  " H o w  to 
T a m e  t h e  I n s u r a n c e  I n d u s t r y  C y c l e  a n d  M a k e  the L e gal S y s t e m  
M o r e  E f f i c i e n t -  A S u g g e s t e d  L e g i s l a t i v e  A g e n d a  for 1987" by 
R o b e r t  H u n t e r  a n d  J a y  A n g o f f .  H u n t e r ' s  c e n t r a l  p r o m i s e  is 
t h a t  l i m i t i n g  the a b i l i t y  of s e v e r e l y  i n j u r e d  p e o p l e  to sue 
a n d  be c o m p e n s a t e d  for t h e i r  i n j u r i e s  d o e s  not b r i n q  d o w n  
i n s u r a n c e  r a t e s  (see a b o v e  for a d d i t i o n a l  d i s c u s s i o n  of th i 3  
issue). He p r o p o s e s  m a n y  r e f o r m s  i n c l u d i n g :  R e q u i r i n g  
d i s c l o s u r e  by  i n s u r a n c e  c o m p a n i e s  of d a t a  o n  a c t u a l  inc o m e  
a n d  p a y o u t s  on d i f f e r e n t  t y p e s  of i n s u r a n c e ;  p e r m i t  g r o u p  
i n s u r a n c e / r i s k - r c t e n t i o n  g r o u p  p r o g r a m s ;  a l l o w  b a n k s  to 
w r i t e  l i a b i l i t y  i n s u r a n c e ;  e s t a b l i s h  j o i n t  u n d e r w r i t i n g  
a s s o c i a t i o n s  w h i c h  p r o v i d e  i n s u r a n c e  to t h o s e  w h o  c a n ' t  g e t  
i n s u r a n c e  in the v o l u n t a r y  m a r k e t ;  e s t a b l i s h  s t a t e  
r e i n s u r a n c e  p r o g r a m s  w h i c h  w o u l d  a u t h o r i z e  s e l f - i n s u r e d s  to 
p a y  t h e  s t a t e  a p r e m i u m  in r e t u r n  for w h i c h  the s t a t e  w o u l d  
a g r e e  to  p a y  all c l a i m s  a b o v e  a c e r t a i n  s p e c i f i e d  amou n t ;  
e s t a b l i s h  s t a t e  run i n s u r a n c e  c o m p a n i e s ?  e s t a b l i s h  
i n t e r s t a t e  c o m p a c t s  for i n t e r s t a t e  r e i n s u r a n c e  p r o g r a m s ;  
p r o h i b i t  a r b i t r a r y  c a n c e l l a t i o n s  of p o l i c i e s ;  r e q i i r e  
e x p e r i e n c e  r a t i n g  w h e r e  g o o d  r i s k s  p a y  le s s  t h a n  t h o s e  w h o  
a r e  b a d  ri s k s ;  to a l l o w  the m a r k e t  to w o r k  c o m p e t i t i v e l y  
d e s p i t e  the M c C a r r e n - F e r g u s o n  Act, e s t a b l i s h  f l e x - r a t i n g  
w h i c h  w o u l d  a l l o w  i n s u r a n c e  c o m p a n i e s  t o  r a i s e  or  r e d u c e  
r a t e s  w i t h o u t  i n s u r a n c e  c o m m i s s i o n e r  a p p r o v a l  w i t h i n  a " z o n e  
of r e a s o n a b l e n e s s " ;  b e e f  u p  e n f o r c e m e n t  b y  p r o p e r l y  f u n d i n g  
a n d  s t a f f i n g  s t a t e  i n s u r a n c e  a g e n c i e s ;  c l o s e  t h e  " r e v o l v i n g  
d o o r "  by  d i s c o u r a g i n g  o r  l i m i t i n g  t h e  p r a c t i c e  of h i r i n g  
i n d u s t r y  p e o p l e  to r e g u l a t e  t h e  i n d u s t r y ;  e s t a b l i s h  an 
o f f i c e  of I n s u r a n c e  C o n s u m e r  A d v o c a t e  w h i c h  w o u l d  r e p r e s e n t  
t h e  c o n s u m e r  p o i n t  of v i e w  a t  r a t e  h e a r i n g s  a n d  e n s u r e  t h a t  
t h e  i n s u r a n c e  r e g u l a t o r s  d o  n o t  r u b b e r  s t a m p  i n s u r a n c e  
c o m p a n y  r a t e  r e q u e s t s ;  p r o h i b i t  t h e  p a s s  t h r o u g h  of l o b b y i n g  
e x p e n s e s ;  r e q u i r e  r i s k  m a n a g e m e n t  b y  i n s u r a n c e  p u r c h a s e r s  
a n d  s e l f - i n s u r e d s  w h i c h  s h o u l d  r e d u c e  t h e  f r e q u e n c y  and 
s e v e r i t y  o f  c l a i m s ;  a l l o c a t e  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  
c o s t s  m o r e  e q u i t a b l y .  For e x a m p l e ,  d o c t o r s  in h i g h  r i s k  
s p e c i a l i t i e s  p a y  f o r  the r i s k s  t h a t  s h o u l d  b e  s h a r e d  by 
o t h e r s ,  d o c t o r s  e*-e b r o k e n  d o w n  b y  i n s u r a n c e  c o m p a n i e s  in t o  
t o  m a n y  c a t e g o r i e s  w i t h  t o o  f e w  d o c t o r s  in s o m e  c a t e g o r i e s ,  
d o c t o r s  p a y  for m a l p r a c t i c e  t h a t  c o u l d  be  m o r e  e a s i l y  be 
b o r n e  by  h o s p i t a l s ,  a n d  d o c t o r s  a r e  n o t  e x p e r i e n c e d  rated; 
i n s u r a n c e  c o m p a n i o s  s h o u l d  d i s c l o s e  n a m e s  of d o c t o r s  
i n v o l v e d  in c l a i m s  a n d  the a m o u n t  of t h o s e  c l a i m s .  T h i s  
i n f o r m a t i o n  s h o u l d  b e  m a d e  a v a i l a b l e  t o  v a r i o u s  
o r g a n i z a t i o n s  a n d  t h e  p u b l i c  in g e n e r a l ;  l i m i t  l a w y e r s  fees
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o n  b o t h  tildes. H u n t e r  f o c u s e s  o n  d e f e n s e  c o s t s  a n d  c o n t e n d s  
th a t  d e f e n s e  legal fees h a v e  d o u b l e d  in ton yours. S t a t e s  
c o u l d  limit d e f e n s e  toon by d i s a p p r o v i n g  a n y  rate that 
i n c l u d e d  w i t h i n  it m o r o  t h a n  a c o r t a i n  p e r c e n t a g e  (he 
s u g g e s t s  25%) for d e f e n s e  c o s t s  w h i c h  w o u l d  f o r c e  the 
i n s u r e r  to k e e p  an e y e  on  foos i n s u r i n g  t h a t  a g r e a t e r  
p e r c e n t a g e  of the m o n e y  f l o w i n g  throut h t h e  s y s t e m  w o u l d  e n d  
u p  in the h a n d s  of t h e  i n j u r e d  p e r s o n ;  p e n a l i z o  f r i v o l o u s  
a c t i o n s  on  b o t h  s i d e s  i n c l u d i n g  f r i v o’ou s  m o t i o n s  a n d  
o b j e c t i o n s  b y  d e f e n d a n t s  l a w y e r s  w h o  c n a r g e  b y  the hour; to 
e n c o u r a g e  a c c o u n t a b i l i t y  to t h e  p u b l i c ,  p r o h i b i t  s e c r e c y  
a g r e e m e n t s  w h i c h  p r e v e n t  d i s c l o s u r e  o f  t h e  d e t a i l s  of a 
s e t t l e m e n t  a n d  o t h e r  i n f o r m a t i o n  a b o u t  t h e  c ase; e n c o u r a g e  
o f f e n s i v e  c o l l a t e r a l  e s t o p p e l  w h i c h  p r e v e n t s  r e - l i t i g a t i o n  
of c e r t a i n  f a c t s  (i.e. o n c e  a f a c t  ir. e s t a b l i s h e d  it can be 
u s e d  in f u t u r e  c a s e s ) ;  p a s s  b u c k  c o l l a t e r a l  s o u r c e  b e n e f i t s  
by r e q u i r i n g  t h e  d e f e n d a n t  to p a y  t h e  full a m o u n t  of a 
v e r d i c t  b u t  e x c u s e  t h e  s o u r c e  of c o l l a t e r a l  b e n e f i t s  from 
p a y i n g  s u c h  b e n e f i t s  to t h e  e x t e n t  t h e y  a r e  a l r e a d y  i n c l u d e d  
in t h e  jury v e r d i c t  a n d  t h e n  r e q u i r e  t h e  s o u r c e  of the 
c o l l a t e r a l  b e n e f i t s  to r e d u c e  t h e  c o s t  of t h o s e  b e n e f i t s  
a c r o s s  t h e  b o a r d  b a s e d  on  t h e s e  s a v i n g s ;  c r e a t e  i n c e n t i v e s  
to s e t t l e  i n c l u d i n g  p e n a l i z i n g  d e f e n d a n t s  for r e f u s i n g  to 
m a k e  r e a s o n a b l e  o f f e r s  to  s e t t l e ,  a n d  p e n a l i z i n g  p l a i n t i f f s  
f or m a k i n g  u n r e a s o n a b l e  d e m a n d s ;  a n d  last b u t  not least, 
e s t a b l i s h  a l t e r n a t i v e s  to t h e  t o r t  s y s t e m  i n c l u d i n g  n o - f a u l t  
s y s t e m s  ( p a r t i c u l a r l y  for r e l a t i v e l y  m i n o r  i n j u r i e s ) ,  
a r b i t r a t i o n ,  m e d i a t i o n ,  m i n i - t r i a l s ,  a n d  o t h e r  d i s p u t e  
r e s o l u t i o n s  s y s t e m s .  H o w e v e r ,  H u n t e r  is c a r e f u l  to p o i n t  o u t  
t h a t  c a s e s  i n v o l v i n g  d e f e c t i v e  p r o d u c t s  s h o u l d  be s u b j e c t  t o  
c o m m o n  law p r i n c i p l e s  w i t h o u t  a n y  l i m i t s  o n  e i t h e r  
c o m p e n s a t o r y  o r  p u n i t i v e  d a m a g e s :  " T h e  s t o r i e s  of A . H  R o b i n s  
a n d  t h e  D a i k o n  S h i e l d ,  F o r d  a n d  t h e  P i n t o  g a s  tank, 
R i c h a r d s o n - M e r r e l l  a n d  M E R - 2 9 ,  a n d  J o h n s - M a n v i l l e  a n d  
a s b e s t o s  a r e  just a f e w  of t h e  s c a n d a l s  u n e a r t h e d  as  a 
r e s u l t  of t o r t  l i t i g a t i o n .  A n d  it w a s  o n l y  t h e  fe a r  of m o r e  
l i t i g a t i o n ,  a n d  of l a r g e  a w a r d s  for b o t h  c o m p e n s a t o r y  and 
p u n i t i v e  d a m a g e s ,  w h i c h  f i n a l l y  f o r c e s  t h e s e  a n d  o t h e r  
d a n g e r o u s  p r o d u c t s  o f f  t h e  m a r k e t  a n d  e n c o u r a g e s  t h e  
d e v e l o p m e n t  o f  less d a n g e r o u s  s u b s t i t u t e s . "

15. C H A N G E S  IN T I M E  IN T HE LAW O F  L I A B I L I T Y  AND DAMAGES: 
"Liability, P e r s p e c t i v e s  and Policy" e d i t e d  by R o b e r t  E. 
Litan and C l i f f o r d  W i n s t o n  of t h e  B r o o k i n g s  Institution in 
Washington, D.C. (1988) provi d e s  i n sight  not only into the 
q u e s t i o n  of h o w  tort law has e v o l v e d  o v e r  the last thirty 
y ears but a l s o  present s an e x c e l l e n t  o v e r v i e w  and summary of 
the many  issues we h^ve a t t e m p t e d  to r e v i e w  in this 
m e m o r a n d u m  and relate, att achments. H e r e  are the key 
findings:

a) T o r t  law is largely based not on s t a t u t e s  but on common 
law, a body of legal princi p l e s  d e v e l o p e d  case by case by 
judges, p r i m arily those in s t a t e  courts. It is d i f f i c u l t  to
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g e n e r a l i z e  a b o u t  t h e  s t a t u s  of t o r t  law in all j u r i s d i c t i o n s  
b u t  c e r t a i n  i m p o r t a n t  c h a n g e s  in d o c t r i n e s  h a v e  o c c u r r e d  in 
the p a s t  s e v e r a l  d e c a d e s ,  all of w h i c h  h a v e  e x p a n d e d  the 
s y s t e m ' s  f u n c t i o n  in s p r e a d i n g  losses:

* W h e t h e r  b y  a p p l y i n g  tho n e g l i g e n c e  t e s t  in a f l e x i b l e  
f a s h i o n  o r  by i m p o s i n g  l i a b i l i t y  o n  p a r t i e s  w h o s e  b e h a v i o r  
is c a u s a l l y  r e l a t e d  to a c c i d e n t s  b u t  w h o  a r e  n o t  n e c e s s a r i l y  
n e g l i g e n t  ( s o - c a l l e d  s t r i c t  l i a b i l i t y )  t h e  c o u r t s  h a v e  
i n c r e a s e d  m a n u f a c t u r e r ' s  l i a b i l i t y  for d e f e c t i v e  p r o d u c t s .  
C e r t a i n  c o u r t s  h a v  h e l d  t h a t  a p r o d u c t  c a n  b e  d e f e c t i v e  
e v e n  if it c o n f o r m s  to p r e v a i l i n g  r e g u l a t o r y  s t a n d a r d s  a n d  
if t h e  m a n u f a c t u r e r  h a d  no k n o w l e d g e  a t  t h e  t i m e  of  d e s i g n  
o r  p r o d u c t i o n  t h a t  it w o u l d  e n t a i l  t h e  r i s k s  l a t e r  
a t t r i b u t e d  to it in l i t i g a t i o n .

* T h e  n e g l i g e n c e  s t a n d a r d  i t s e l f  h a s  b e e n  e x t e n d e d  t h r o u g h  
l i t i g a t i o n  to i m p o s e  l i a b i l i t y  o n  a w i d e  c l a s s  o f  s e r v i c e  
p r o v i d e r s  n o t  p r e v i o u s l y  a c c u s t o m e d  t o  b e i n g  sued. D a y  c a r e  
c e n t e r s ,  s k i  lift, ice rink, a n d  a m u s e m e n t  p a r k  o p e r a t o r s ,  
t a v e r n  a n d  r e s t a u r a n t s ,  and n o t - f o r - p r o f i t  o r g a n i z a t i o n s  
h a v e  all b e e n  t a k e n  t o  c o u r t  f o r  f a i l u r e s  t o  w a r n  of c e r t a i n  
d a n g e r s  a n d  for t h e  c a r e l e s s  c o n d u c t  o f  t h e i r  e m p l o y e e s .  T h e  
e x p o s u r e  o f  t h e s e  d e f e n d a n t s  t o  l i a b i l i t y  c l a i m s  h a s  b e e n  
w i d e n e d  b y  t h e  d o c t r i n e  of j o i n t  a n d  s e v e r a l  l i a b i l i t y ,  
w h i c h  a l l o w s  p r e v a i l i n g  p l a i n t i f f s  t o  r e c o v e r  u p  t o  t h e  full 
a m o u n t  of a t o t a l  d a m a g e  a w a r d  f r o m  a n y  s i n g l e  d e f e n d a n t  if 
t h e  o t h e r  d e f e n d a n t s  a r e  u n a b l e  to  p a y  , a n d  b y  t h e  
c o l l a t e r a l  s o u r c e  r u le, w h i c h  p r o h i b i t e d  j u r i e s  f r o m  
r e d u c i n g  d a m a g e s  b y  s u b t r a c t i n g  i n s u r a n c e  m o n i e s  o r  o t h e r  
c o m p e n s a t i o n  p l a i n t i f f s  r e c e i v e  f r c m  o t h e r  s o u r c e s .

* T h e  c o n c e p t  of c o n t r i b u t o r y  n e g l i g e n c e  h a s  b e e n  r e l a x e d  in 
m a n y  s t a t e s  s o  t h a t  n e g l i g e n t  p l a i n t i f f s  a r e  no  l o n g e r  
t o t a l l y  b a r r e d  f r o m  r e c o v e r y .  I n s t e a d ,  t h e y  f i n d  t h e i r  
d a m a g e s  r e d u c e d  b y  t h e  p r o p o r t i o n  b y  w h i c h  t h e i r  n e g l i g e n c e  
c o n t r i b u t e d  t o  t h e i r  injury. In a d d i t i o n ,  b e g i n n i n g  w i t h  t h e  
F e d e r a l  T o r t  C l a i m s  A c t  of 1946, w h i c h  w a i v e d  t h e  f e d e r a l  
g o v e r n m e n t ' s  s o v e r e i g n  i m m u n i t y ,  c o u r t s  h a v e  m a d e  s t a t e  a n d  
l o c a l  g o v e r n m e n t s  l i a b l e  for t o r t  s u i t s .

* C o u r t s  h a v e  r e l a x e d  the s t a n d a r d s  t h e  p l a i n t i f f s  m u s t  
s a t i s f y  in p r o v i n g ,  u n d e r  e i t h e r  t h e  n e g l i g e n c e  o r  s t r i c t  
l i a b i l i t y  d o c t r i n e ,  t h a t  d e f e n d a n t s  h a v e  c a u s e d  t h e i r  
i n j u r i e s .  T h i s  t r e n d  h a s  b e e n  m a n i f e s t e d  p r i m a r i l y  in 
p r o d u c t  l i a b i l i t y  a n d  s o - c a l l e d  t o x i c  t o r t  c a s e s ,  w h i c h  h a v e  
f r e q u e n t l y  r e q u i r e d  c o u r t s  t o  d e c i d e  w h e t h e r  p l a i n t i f f s '  
i n j u r i e s  h a v e  b e e n  c a u s e d  b y  t h e i r  e x p o s u r e ,  o f t e n  o v e r  lo n g  
p e r i o d s  of t h e i r  l i v e s ,  to s u b s t a n c e s  r e c e n t l y  d i s c o v e r e d  to 
be a s s o c i a t e d  w i t h  t h e  d e v e l o p m e n t  o f  c a n c e r  o r  o t h e r  
s e r i o u s  d i s e a s e s .  C o u r t s  h a v e  a d o p t e d  a l o n g  r a n g e  of r u l e s  
t o  d e t e r m i n e  c a u s a t i o n  in s u c h  c a s e s .  S o m e  h a v e  p l a c e d  
l i a b i l i t y  o n  t h e  f i r s t  o r  l a s t  s o u r c e  to  w h i c h  p l a i n t i f f s  
c a n  e s t a b l i s h  t h e y  w e r e  e x p o s e d ;  o t h e r s  h a v e  m a d e  all
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m a n u f a c t u r e r s  of t h e  s u b s t a n c e  j o i n t l y  a n d  s e v e r a l l y  liable. 
In o n e  n o t e d  c a s e  i n v o l v i n g  t h e  e x p o s u r e  of V i e t n a m  v e t e r a n s  
to t h e  c h e m i c a l  A g e n t  O r a n g e ,  a f e d e r a l  c o u r t  a c t i v e l y  
e n c o u r a g e d  a $1 8 0  m i l l i o n  s e t t l e m e n t  e v e n  t h o u g h  no ha r d  
s c i e n t i f i c  e v i d e n c e  h a d  b e e n  u n c o v e r e d  t h a t  l i n k e d  t h e  
c h e m i c a l  t o  t h e  m e d i c a l  i n f i r m i t i e s  c l a i m e d  b y  t h e  
p l a i n t i f f s .

* Fi n a l l y ,  c o u r t s  in c e r t a i n  j u r i s d i c t i o n s  h a v e  l i b e r a l l y  
i n t e r p r e t e d  s t a t u t e s  of l i m i t a t i o n ,  w h i c h  b a r  p l a i n t i f f s  
f r o m  r e c o v e r i n g  if t h e y  w a i t  t o o  l o n g  a f t e r  st f e r i n g  i n j u r y  
t o  f i l e  suit. In m a n y  t o x i c  tort, p r o d u c t  l i a b i l i t y  a n d  
m e d i c a l  m a l p r a c t i c e  c a s e s  it is d i f f i c u l t  t o  d e t e r m i n e  w h e n  
i n j u r y  a c t u a l l y  o c c u r s .  It c o u l d  d e v e l o p  d e c a d e s  l a t e r  w h e n  
t h e  s y m p t o m s  of d i s e a s e  b e c o m e  o b s e r v a b l e .  A l t h o u g h  
j u r i s d i c t i o n s  d i f f e r  w i d e l y  o n  t h i s  issue, tl e t r e n d  h a s  
b e e n  for c o u r t s  n o t  t o  i n v o k e  t h e  s t a t u t e  of l i m i t a t i o n s  to 
b a r  s u i t s  i n v o l v i n g  l o n g - l a t e n t  i n j u r i e s .

T h e s e  o b s e r v a t i o n s  a p p e a r  to  b e  m o r e  o r  le s s  c o n s i s t e n t  w i t h  
t h e  m o r e  d e t a i l e d  a n d  c r i t i c a l  a n a l y s i s  of t h e s e  t r e n d s  
c o n t a i n e d  in P e t e r  H u b e r ' s  b o o k  " L i a b i l i t y ,  t h e  L e g a l  
R e v o l u t i o n  a n d  Its C o n s e q u e n c e s "  (1988).

b) T h e  c a l l s  f o r  r e f o r m i n g  t h e  c i v i l  j u s t i c e  s y s t e m  a r e  less 
u r g e n t  n o w  (1988) t h a n  t h e y  w e r e  in " r e c e n t  m o n t h s " .  As in 
p r e v i o u s  i n s u r a n c e  c y c l e s ,  i n c r e a s e s  in p r e m i u m s  h a v e  
m o d e r a t e d .  In s o m e  i n s t a n c e s ,  c o v e r a g e  t h a t  w a s  w i t h d r a w n  
h a s  r e a p p e a r e d .  In 19 8 6  t h e  p r o p e r t y  a n d  c a s u a l t y  i n d u s t r y  
e a r n e d  1 1 . 6  p e r c e n t  o n  its e q u i t y ,  a r e t u r n  l o w e r  t h a n  the 
m a n u f a c t u r i n g  s e c t o r  a v e r a g e  o f  13 p e r c e n t  d u r i n g  t h e  p a s t  
d e c a d e  b u t  s t i l l  c o n s i d e r a b l y  b e t t e r  t h a n  t h e  d i s a p p o i n t i n g  
p e r f o r m a n c e  of t h e  p r e v i o u s  t w o  ye a r s .

c) T h e  i s s u e s  r a i s e d  b y  t h e  m o s t  r e c e n t  c r i s i s  w i l l  n o t  
d i s a p p e a r .  If n o t h i n g  else, t h e  d r a m a t i c  i n c r e a s e s  in 
p r e m i u m s  a n d  c u r t a i l m e n t s  of c o v e r a g e  h a v e  c a l l e d  g r e a t e r  
a t t e n t i o n  t o  t h e  n a t i o n ' s  c i v i l  j u s t i c e  s y s t e m  - w h e t h e r  it 
is w o r k i n g  s a t i s f a c t o r i l y ,  a n d  if n o t  w h y  - t h e n  a t  a n y  
p o i n t  in r e c e n t  m e m o r y .  M o r e o v e r ,  i n t e r e s t  in t h e s e  i s s u e s  
w i l l  i n t e n s i f y  if a n d  w h e n  t h e  u n d e r w r i t i n g  c y c l e  r e v e r s e s  
c o u r s e  a n d  t u r n s  a g a i n s t  t h e  i n d u s t r y  o n c e  a g a i n .  C h a n c e s  
a r e  t h a t  it w i l l  in f i v e  t o  t e n  years.

d) I n j u r i e s  p o s e  t h r e e  d i f f e r e n t  a n d  p o t e n t i a l l y  c o n f l i c t i n g  
c h a l l e n g e s  f o r  all s o c i e t i e s .  O n e  is t o  e f f i c i e n t l y  d e t e r  
b e h a v i o r  t h a t  c a u s e  i n j u r i e s .  A  s e c o n d  a n d  r e l a t e d  o b j e c t i v e  
is to e x a c t  r e t r i b u t i o n  a g a i n s t  t h o s e  r e s p o n s i b l e  (the 
c r i m i n a l  l a w  is a k e y  c o m p o n e n t  of t h i s  f u n c t i o n ) .  T h e  t h i r d  
c h a l l e n g e  is to c o m p e n s a t e  v i c t i m s  for t h e i r  i n j u r i e s .  
C o m p e n s a t i o n  m a y  b e  s u p p l i e d  b y  t h e  g o v e r n m e n t  o r  the 
p r i v a t e  s e c t o r  ( t h r o u g h  i n s u r a n c e ) ,  a n d  m a y  o r  m a y  n o u  be 
l i n k e d  to  s p e c i f i c  i n j u r i e s  o r  t y p e s  of a c c i d e n t s .  T o r t  law- 
r u l e s  a l l o w i n g  a c c i d e n t  v i c t i m s  to s e e k  c o m p e n s a t i o n  t h r o u g h
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t h e  j u d i c i a l  s y s t e m  f r o m  t h e  p a r t i e s  r e s p o n s i b l e  - c a n  be 
c o n s i d e r e d  a m e c h a n i s m  for m e e t i n g  all t h r e e  of t h e s e  
c h a l l e n g e s .

e) O f  t h e  m i l l i o n s  of i n s u r a n c e  c l a i m s  f i l e d  e a c h  year, 
t y p i c a l l y  o n l y  2% a r e  r e s o l v e d  t h r o u g h  l i t i g a t i o n .  Of  c a s e s  
b r o u g h t  t o  c o u r t ,  le s s  t h a n  5% a r e  t r i e d  to v e r d i c t ;  t h e  
r e s t  a r e  s e t t l e d .

f) T h e  a m o u n t s  a c t u a l l y  r e c e i v e d  b y  s u c c e s s f u l  p l a i n t i f f s  
a r e  o f t e n  m u c h  s m a l l e r  t h a n  t h o s e  o r i g i n a l l y  a w a r d e d  by  
j u r i e s  d u e  t o  t r i a l  j u dge a n d  a p p e l l a t e  o v e r r i d e s  a n d / o r  the 
i n a b i l i t y  of  s o m e  d e f e n d a n t s  to  s a t i s f y  t h e  j u d g e m e n t .  In 
o n e  s t u d y  of 198 t o r t  v e r d i c t s  b e t w e e n  1984 a n d  19 8 5  t h a t  
r e s u l t e d  in a w a r d s  of 1 m i l l i o n  o r  m o r e  t h e  f i n a l  
d i s t r i b u t i o n s  t o  p l a i n t i f f s  w e r e  o n  a v e r a g e  30% le s s  t h a n  
t h e  o r i g i n a l  aw a r d .  S u c c e s s f u l  p l a i n t i f f s  r e c e i v e d  t h e  jury 
a w a r d  in o n l y  51 ca s e s .

g) A s  R a n d  n o t e d  a v e r a g e  a w a r d s  in t o r t  c a s e s  in San 
F r a n c i s c o  a n d  C o o k  C o u n t y  i n c r e a s e d  s h a r p l y ,  c o n s i d e r a b l y  
f a s t e r  t h a t  g r o w t h  in r e a l  G N P  a n d  r e a l  p r i c e s  of m e d i c a l  
s e r v i c e s .

h) A w a r d s  in m e d i c a l  m a l p r a c t i c e  c a s e s  a n d  p r o d u c t s  
l i a b i l i t y  c a s e s  w e r e  s i g n i f i c a n t l y  h i g h e r  a n d  i n c r e a s e d  a t  a 
f a s t e r  p a c e  t h a n  t h o s e  f o r  p e r s o n a l  i n j u r y  c a s e s  g e n e r a l l y .

i) M u c h  o f  t h e  C o o k  C o u n t y  a n d  S a n  F r a n c i s c o  i n c r e a s e s  are 
d u e  t o  " e x p l o s i v e  g r o w t h "  in jury a w a r d s  of $1 m i l l i o n  or 
m o r e  ( C o o k  C o u n t y - T w o  v e r d i c t s  b e t w e e n  1960 t o  1964 
a c c o u n t i n g  f o r  4% o f  all p e r s o n a l  i n j u r y  a w a r d s ;  67 v e r d i c t s  
b e t w e e n  1 9 8 0  to 1 9 8 4  a c c o u n t i n g  f o r  85% of  a w a r d s ;  S a n  
F r a n c i s c o -  o n l y  3.8 % o f  a l l  p e r s o n a l  i n j u r y  c a s e  p r o d u c e d  
$1 m i l l i o n  p l u s  a w a r d s  w h i c h  a c c o u n t e d  for h a l f  of t h e  t o t a l  
a m o u n t s  a w a r d e d ) .

j) F r o m  t h e  l i a b i l i t y  i n s u r e r s  p o i n t  o f  v i e w  t h e s e  
s t a t i s t i c s  c a u s e  p r o b l e m s  - I n s u r e r s  c a n  o n l y  r e m a i n  
p r o f i t a b l e  if t h e y  s e t  t h e i r  p r e m i u m s  t o  c o v e r  t o t a l  
e x p e c t e d  c l a i m  c o s t s ,  a n d  l a r g e  d o l l a r  c l a i m s  i n c r e a s e  
u n c e r t a i n t y  a b o u t  t h e  r a n g e  of p o s s i b l e  losses.

k) T h e  g r e a t e r  f r e q u e n c y  of  l a r g e  d o l l a r  a w a r d s  c a n  be 
p a r t l y  e x p l a i n e d  b y  i n c r e a s e s  in n o n - e c o n o m i c  d a m a g e s  - p a i n  
a n d  s u f f e r i n g  - as w e l l  as i n c r e a s e s  in p u n i t i v e  a w a r d s  in 
c e r t a i n  c a s e s .  O n e  c o m m e n t a t o r  ( G e o r g e  P r i e s t ,  s e e  p a g e  10) 
f i n d s  t h a t  n o n - e c o n o m i c  d a m a g e s  g e n e r a l l y  a c c o u n t  f o r  30% t o  
40% of a l l  t o r t  d a m a g e  a w a r d s  a n d  * o r  e v e n  h i g h e r  
p r o p o r t i o n s  of v e r y  l a r g e  a w a r d s .  Pc :ricia D a n z o n  d r a w s  
s i m i l a r  c o n c l u s i o n s  a c c o r d i n g  to L i t a n / W i n s t o n .

1) T h e r e  a r e  g a p s  in e x i s t i n g  c o m p e n s a t i o n  p r o g r a m s  a n d  
d e v i c e s .  F o r  e x a m p l e ,  m o r e  t h a n  30 m i l l i o n  p e o p l e  in t h i s
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c o u n t r y  r e m a i n  u n i n s u r e d  for m e d i c a l  p u r p o s e s  at  a n y  g i v e n  
t ime, a n d  p e r h a p s  m o r e  than 20 m i l l i o n  a r e  u n i n s u r e d  
t h r o u g h o u t  a g i v e n  c a l e n d a r  year. In a d d i t i o n ,  m a n y  of t h o s e  
w i t h  i n s u r a n c e  h a v e  l i m i t e d  c o v e r a g e ,  e s p e c i a l l y  for the 
c a t a s t r o p h i c  m e d i c a l  e x p e n s e s  o f t e n  a s s o c i a t e d  w i t h  m a j o r  
t o r t  l i t i g a t i o n .  G a p s  a l s o  e x i s t  in p r o g r a m s  d e s i g n e d  to 
c o m p e n s a t e  for i n c o m e  losses, a l t h o u g h  s u c h  c o v e r a g e  
( p r o v i d e d  t h r o u g h  p u b l i c  a n d  p r i v a t e  d i s a b i l i t y  p r o g r a m s )  
p r o b a b l y  h a s  i n c r e a s e d  o v e r  time. T h e r e  is l i t t l e  e v i d e n c e  
t h a t  e x p a n d e d  t o r t  l i a b i l i t y  h a s  e f f i c i e n t l y  f i l l e d  in the 
g a p s  l e f t  b y  p u b l i c  a n d  p r i v a t e  t h e  n e t w o r k  of  c o m p e n s a t i o n  
pl a n s .  In fact, it m a y  be  u n d e r m i n i n g  t h e  c o m p e n s a t i o n  
o b j e c t i v e  b y  i n d u c i n g  p r i v a t e  i n s u r e r s  t o  w i t h d r a w  c o v e r a g e  
a n d  r a i s e  p r e m i u m s  a t  t h e  e x p e n s e  of l o w  i n c o m e  c o n s u m e r s .

m) W h i l e  t h e y  h a v e  b r o a d e n e d  t h e  a v a i l a b i l i t y  of 
c o m p e n s a t i o n ,  m o r e  l i b e r a l  l i a b i l i t y  d o c t r i n e s  a n d  l a r g e r  
d a m a g e  a w a r d s  a n d  s e t t l e m e n t  m a y  h a v e  o v e r d e t e r r e d ,  f o r c i n g  
s o c i a l l y  w o r t h w h i l e  p r o d u c t s ,  s e r v i c e s  a n d  a c t i v i t i e s  t o  be 
c u r t a i l e d ,  w i t h d r a w n  f r o m  t h e  m a r k e t  o r  e l i m i n a t e d . ( A 
c l a s s i c  e x a m p l e  of t h i s  p h e n o m e n o n  is t h e  l o s s  o f  p h y s i c i a n s  
w i l l i n g  t o  p e r f o r m  o b s t e t r i c s ,  as d i s c u s s e d  in t h i s  
m e m o r a n d u m  u n d e r  " A v a i l a b i l i t y  of S e r v i c e s "  a b o v e  a n d  in t h e  
D a n z o n  a r t i c l e  c o n t a i n e d  in c h a p t e r  4 o f  t h i s  book. S i m i l a r  
e f f e c t s  a r e  o b s e r v e d  by P e t e r  H u b e r  in c h a p t e r  5 r e g a r d i n g  
h a z a r d o u s  w a s t e  f a c i l i t i e s . )

n) D e l i v e r i n g  c o m p e n s a t i o n  t h r o u g h  t h e  t o r t  s y s t e m  is v e r y  
e x p e n s i v e .  A c c o r d i n g  t o  R a n d  t h e  U n i t e d  S t a t e s  s p e n t  b e t w e e n  
$29 m i l l i o n  a n d  $36 m i l l i o n  in 1985. Of t h a t  a m o u n t  less 
t h a n  h a l f  t h e  t o t a l  ($14 b i l l i o n  t o  $16 b i l l i o n )  w a s  p a i d  t o  
p l a i n t i f f s  as d a m a g e  a w a r d s ;  t h e  r e s t  w e n t  t o  l a w y e r s  a n d  
c o u r t  a d m i n i s t r a t o r s .  R e s e a r c h e r s  a t  N e w  Y o r k  U n i v e r s i t y ,  
u s i n g  a v a r i e t y  of m e t h o d o l o g i e s ,  h a v e  a r r i v e d  a t  s i m i l a r  
e s t i m a t e s  f o r  a d m i n i s t r a t i v e  co s t s .

o) B e c a u s e  t h e s e  c o s t s  a r e  so h i gh, i n t e r e s t  h a s  g r o w n  in 
s u p p l e m e n t i n g  o r  r e p l a c i n g  t h e  t o r t  s y s t e m  w i t h  a l t e r n a t i v e  
m e a n s  of  c o m p e n s a t i o n  s i m i l a r  t o  t h e  w o r k e r ' s  c o m p e n s a t i o n  
s y s t e m .  M o s t  s u g g e s t i o n s  w o u l d  p l a c e  s o m e  s o r t  of c a p  on 
t o t a l  c o m p e n s a t i o n  - e s p e c i a l l y  f o r  p a i n  a n d  s u f f e r i n g  - in 
r e t u r n  f o r  a u t o m a t i c  e l i g i b i l i t y .  M o r e  a m b i t i o u s  p r o p o s a l s  
e n v i s i o n  s e p a r a t e  funds, f i n a n c e d  b y  t a x e s  o n  e m p l o y e e s  or  
e m p l o y e r s  o r  both, t o  p a y  c o m p e n s a t i o n  a w a r d e d  t o  v i c t i m s  of 
m e d i c a l  m a l p r a c t i c e  o r  e x p o s u r e  t o  t o x i c  s u b s t a n c e s .  B u t  t h e  
l i m i t e d  e x p e r i e n c e  w i t h  a l t e r n a t i v e  c o m p e n s a t i o n  p r o g r a m s  in 
t h e  U n i t e d  S t a t e s  has n o t  b e e n  e n c o u r a g i n g .  T h e  f e d e r a l  
b l a c k  l u n g  p r o g r a m ,  w a s  e s t a b l i s h e d  in 1969 t o  p r o v i d e  
t e m p o r a r y  c o m p e n s a t i o n  f o r  an e s t i m a t e d  1 0 0 , 0 0 0  m i n e r s  w i t h  
p n e u m o c o n i o s i s .  B u t  d u e  t o  b r o a d e n e d  e l i g i b i l i t y  p r o v i s i o n s  
b y  C o n g r e s s ,  5 4 2 , 0 0 0  m i n e r s ,  s p o u s e s  a n d  d e p e n d e n t s  h a v e  
r e c e i v e d  b e n e f i t s  u n d e r  t h e  p r o g r a m  by  t h e  e n d  of 1981. 
B e c a u s e  of t h i s  e x p e r i e n c e ,  f u t u r e  p r o p o s a l s  t o  e s t a b l i s h  
c o m p e n s a t i o n  p r o g r a m s  a r e  u n l i k e l y  to be g i v e n  s e r i o u s

P a g e  - 33



c o n s i d e r a t i o n  by C o n g r e s s  o r  s t a t o  l e g i s l a t u r e s  u n l e s s  they 
a r e  a c c o m p a n i e d  by c o n v i n c i n g  d e m o n s t r a t i o n s  that t h eir 
c o s t s  c a n  be c o n t a i n e d .  T h e  N e w  Z e a l a n d  e x p e r i e n c e ,  w h i c h  
d o e s  not c o v e r  d i s e a s e  or  s i c k n e s s ,  has n o t  b e e n  e v a l u a t e d  
c o m p r e h e n s i v e l y ;  a n d  is of p r o b a b l e  l i m i t e d  v a l u e  in the 
U n i t e d  S t a t e s  w h i c h  is l a r g e r  a n d  h a s  a m o r e  h o t e r o g o n o o u s  
p o p u l a t i o n .  In sh o r t ,  w e  s i m p l y  d o  not k n o w  w h e t h e r  s o c i e t y  
w o u l d  be  b e t t e r  off if t h e  p r o c e s s  of i d e n t i f y i n g  r i s k s  a n d  
h a z a r d s  w e r e  f u r t h e r  c e n t r a l i z e d  by r e p l a c i n g  t h e  tort 
s y s t e m  w i t h  m o r e  i n t e n s i v e  r e g u l a t i o n .

p) N e v e r t h e l e s s ,  t h e  m o s t  e f f e c t i v e  w a y  of a v o i d i n g  much of 
t h e  t r a n s a c t i o n  c o s t  w o u l d  be to p r o v i d e  w a y s  of 
c o m p e n s a t i n g  i n j u r e d  p a r t i e s  t h a t  d o  n o t  r e q u i r e  t h e  hi g h  
f a c t - f i n d i n g  e x p e n s e s  c h a r a c t e r i s t i c  of t o r t  l i t i g a t i o n .
T h i s  s u g g e s t s  a t r a d e o f f :  r e l a x e d  s t a n d a r d s  for e l i g i b i l i t y  
b u t  l i m i t s  o n  c o m p e n s a t i o n ,  e s p e c i a l l y  for n o n - e c o n o m i c  
d a m a g e s .  T h e  P r o d u c t  L i a b i l i t y  R e f o r m  A c t  of 1986 (S. 2760) 
o f f e r s  the t r a d e o f f  w i t h i n  t h e  t o r t  s y s t e m  i t s e l f  by g i v i n g  
p l a i n t i f f s  i n c e n t i v e s  to a c c e p t  m a n u f a c t u r e r s  s e t t l e m e n t  
o f f e r s  t h a t  l i m i t e d  n o n - e c o n o m i c  d a m a g e s  c o m p o n e n t s .  T h i s  
a p p r o a c h  c o u l d  b e  g e n e r a l i z e d  t o  all t y p e s  of t o r t  cases; 
a l t h o u g h  it is n o t  c l e a r  w h e t h e r  an e x p e d i t e d  s e t t l e m e n t  
p r o c e s s  w o u l d  r e s u l t  in n e t  s a v i n g s .

q) S t i f f e r  r e g u l a t i o n  of  l i a b i l i t y  i n s u r a n c e  r a t e s  or 
p o l i c i e s  w i l l  n o t  s o l v e  t h e  l i a b i l i t y  c r i s i s  a n d  c o n c e i v a b l y  
c o u l d  b e  c o u n t e r p r o d u c t i v e .  T i g h t e r  r e g u l a t i o n s  b y  so m e  
s t a t e s  w i l l  o n l y  i n d u c e  s o m e  c a r r i e r s  in t h o s e  s t a t e s  to 
r e d u c e  c o v e r a g e  t h e y  o f f e r  o r  e v e n  w i t h d r a w  e n t i r e l y .  The 
o n l y  w a y  in w h i c h  r e g u l a t i o n  of t h e  p r o p e r t y - c a s u a l t y  
i n d u s t r y  m i g h t  be  s i g n i f i c a n t l y  i m p r o v e d  is t o  s t r e n g t h e n  
s o l v e n c y  r e g u l a t i o n  b y  s t a t e  i n s u r a n c e  a g e n c i e s .  A t  the 
F e d e r a l  level, it is u n c l e a r  w h e t h e r  r e p e a l  of t h e  M c C a r r a n -  
F e r g u s o n  A c t  w o u l d  h a v e  a s i g n i f i c a n t  i m p a c t  o n  i n s u r e r s .

r) V i r t u a l l y  all t o r t  r e f o r m  m e a s u r e s  w o u l d  r e d u c e  
c o m p e n s a t i o n  a v a i l a b l e  t h r o u g h  t h e  s y s t e m .  In fact, t h e r e  is 
e v i d e n c e ,  a t  l e a s t  f o r  m e d i c a l  m a l p r a c t i c e  cases, t h a t  t o r t  
r e f o r m s  h a v e  a l r e a d y  r e d u c e d  t h e  f r e q u e n c y  of c l a i m s  a n d  t h e  
g r o w t h  r a t e  o f  i n s u r a n c e  p r e m i u m s  (he c i t e s  t h e  1 9 8 7  u p d a t e  
of t h e  T o r t  P o l i c y  W o r k i n g  G r o u p  u n d e r  t h e  R e a g e n  
A d m i n i s t r a t i o n  c o n t a i n e d  in y o u r  f i r s t  p a c k e t ) .  B u t  
d e t e r r i n g  i n j u r y  is a l s o  a n  o b j e c t i v e  o f  t o r t  law, a n d  
r e d u c i n g  c o m p e n s a t i o n  c o u l d  w e a k e n  d e t e r r e n c e .  T h e  p r o b l e m  
f a c i n g  p o l i c y m a k e r s  is t h a t  r e l a t i v e l y  l i t t l e  e m p i r i c a l  
i n f o r m a  :ion is a v a i l a b l e  to  i n d i c a t e  h o w  t o r t  c o m p e n s a t i o n  
c o u l d  b e  m o d i f i e d  w i t h o u t  c o m p r o m i s i n g  d e t e r r e n c e .

s) J u d g e s  s h o u l d  e n c o u r a g e  j u r i e s  to e v a l u a t e  t h e  c o s t s  a n d  
b e n e f i t s  of t h e  b e h a v i o r  o f  b o t h  p l a i n t i f f s  a n d  d e f e n d a n t s  
in t o r t  c a s e s  in d e c i d i n g  w h i c h  p a r t i e s  s h o u l d  b e a r  t h e  loss 
f r o m  t h e  a c c i d e n t  a t  issue.
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t) T h e  s e a r c h  for c o s t  e f f e c t i v e  r e f o r m s  s h o u l d  f o c u s  o n  
m o d i f i c a t i o n s  of the t o r t  s y s t e m  to r e d u c e  u n c e r t a i n t y  a n d  
e l i m i n a t e  i n a p p r o p r i a t e  l e v e l s  of c o m p e n s a t i o n  w h i l e  
r e t a i n i n g  a f a u l t - b a s e d  r u l e  of l i a b i l i t y  ( w h i c h  w h i l e  
c o s t l y  a n d  i n e f f i c i e n t  is p r o b a b l y  less e x p e n s i v e  t h a n  n o ­
fault  s y s t e m s ) .  A c c o r d i n g l y ,  t h e r e  is a s t r o n g  c a s e  for 
l i m i t i n g  n o n - e c o n o m i c  d a m a g e s  in t o r t  c a s e s  (as w e l l  as lor 
m o r e  r e s t r i c t i v e  s t a t u t e s  o f  l i m i t a t i o n  a n d  p e r i o d i c  p a y m e n t  
of f u t u r e  d a m a g e s ,  a c c o r d i n g  to  D a n z o n )  b u t  o n l y  in a w a y  
t h a t  t a k e s  in t o  a c c o u n t  t h e  a g e  of  the i n j u r e d  p a r t y  a n d  the 
s e v e r i t y  of the injury. By r e d u c i n g  n o n - d i v e r s i f i a b l e  risk, 
s u c h  c h a n g e s  w o u l d  a l s o  r e d u c e  t h e  v o l a t i l i t y  of i n s u r a n c e  
p r e m i u m s .

u) F i n a l l y ,  w h i l e  s o m e  m a y  b e  d i s a p p o i n t e d  by  t h e  f a i l u r e  of 
C o n g r e s s  to e n a c t  c o m p r e h e n s i v e  t o r t  r e f o r m  l e g i s l a t i o n ,  the 
e x p e r i m e n t s  n o w  b e i n g  c o n d u c t e d  b y  t h e  s t a t e s  m a y  p r o v e  m o r e  
u s e f u l  in t h e  l o n g  run. G i v e n  t h e  u n c e r t a i n t i e s  a b o u t  
e c o n o m i c  e f f e c t s  of d i f f e r e n t  l e g a l  rules, w e  m a y  o n e  d a y  be 
g r a t e f u l  t h a t  r e f o r m  p r o c e e d e d  in t h e  r e l a t i v e l y  
u n c o o r d i n a t e d  f a s h i o n  t h a t  it h a s  in r e c e n t  y e a r s .  T o d a y  we 
s i m p l y  k n o w  t o o  l i t t l e  t o  b e  c o n f i d e n t  t h a t  a n y  m a j o r  
o v e r h a u l  o f  t h e  U.S. t o r t  s y s t e m  w o u l d  p r o d u c e  m o r e  b e n e f i t  
t h a n  harm.
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The Ho norable  Dave Donley 
Chair
House Labor and Commerce Committee 
P.O. Box V 
Juneau, AK 99811

STEVE COWPER, GOVERNOR

R E P L Y  TO:

□  1031 W 4th AVENUE 
SUITE 200
ANCHORAGE. ALASKA 99501-1094 
PHONE 1907) 276-3550

□  1st NATIONAL CENTER 
100 CUSHMAN ST 
SUITE 400
FAIRBANKS. ALASKA 99701-4r79

25 P 0  BOX K -S TA TE  CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE 1907) 465-3600

Re: C o ns ti tutiona l concerns rais ed
by HB 166
Our file: 663-89-0459

D e a r  R e p r e s e n t a t i v e  Donley:

You hav e asked for our opini on  on w h e t h e r  HB 166 or any 
part of HB 166 raises c o ns ti tutional  concerns. In addi ti on  you 
have r e quested  a "report as to w h et h er  any courts h a ve  overt ur ne d 
any of the 'tort reform' meas ures a d dr essed in HB 166, the rea- 
ons for the ruling and the u l ti ma te  outcome of the cases."

In general, any time the legislature acts there is a 
p o s s i b i l i t y  that c o ns ti t ut i on a l bo undaries w i l l  be involved. 
W h e n  legislative action centers on individual rights w i t h i n  our 
j us ti c e system, concern about the c o n s t it u ti o na li t y of the m e a­
sure is heightened. Ge ne ra l  concerns about equal protection, due 
process, and the right to have a ju ry decide a c la i m are all p r e­
sented by HB 166.

Sp ecifically, there are two m aj o r areas of co nc ern p r e­
sented by HB 166. These are the sections dealing w i t h  the s t a t­
ute-. of repo se (section 2) and the "cap" on no ne c on om i c damages 
(section 15).

This me m o wil l focus on the genera l state of the law 
c on c er n in g statute s of rep os e and caps on n o n e c o n o m i c  damages.

ST AT U TE  OF REP OS E

H ou s e Bill 166 proposes in se ct io n 2 to enact a six- 
year "st atute of repose" that wo u ld  limit a p e r s o n ' s  right to 
b ring a cause of action for persona l injury, death, or pro pe rt y 
damage to six years from the earliest of: the date of purchas e
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of a product; 1/ the date of subs ta nt ial c o m p l e t i o n  of c o n s t r u c­
tion; or the "elate of the last act allege d to have caused the 
injury, death, or pr op erty damage.

Statutes of re po se  are quite d i fferent  than statutes of 
limitation. As one court defines the difference:

A  statute of limitation bars en fo rc e me nt  of 
an ac crued cause of act io n  w h e r ea s a statute of 
repose not o n l y  bars an accr u e d cause of action, 
but w i ll  also preven t the ac crual of a cause of 
action wh ere the final element n ec es s a r y  for its 
creation  occurs b e yo n d the time p e r i o d  es ta bl is h ed  
by the statute . . . .

A  se co nd  di st i n c t i o n  may be m a d e  w i t h  r e f e r­
ence to the even t from w h i c h  time is measured. A  
statute of li m it a t i o n  runs from the date the cause 
of a ction  arises; that is, the date on w h i c h  the 
final element (ordinarily damages, but it m a y  also 
be kn o wl ed ge  or notice) ess en tial to the ex istence 
of a cause of acti on  occurs. The p e r i o d  of time 
e s ta b li s he d  b y  a statute of r e p o s e  co mm ences to 
run fr o m the date of an event s p e c i f ie d in the 
statute, such as d elivery  of goods, cl os ing on a 
real estate sale or the perfo r ma n ce  of a surgical 
operation. A t  the end of the time p e r io d  the 
cause of a c t i o n  ceases to exist.

Carr v. Br ow ar d C o u n t y , 505 So. 2d 568, 570 (Fla. 4 Dist. Ct. 
A p p . 1987).

The Utah Su pr eme Court, in de sc r ib i ng  the dif fe r e nc e  
be tw e en  a statute of repose and a statute of limitations, noted:

Statutes of repose . . . are differ en t from 
statutes of limitations, a l t ho u gh  to some extent 
they serve the same ends. See Mc Govern, The V a r i­
ety, Policy and C o n s t i t u t i o n a l i t y  of Pr oduct L i a­
bility Statute s of R e p o s e , 30 Am. U.L.Rev. 379,
582-87 (1981) (discussing the two types of

1/ House Bill 166 does not c l a ri f y if the "date of pur chase" is 
the "in itial" date of pur c ha s e or some ot h er  date of purchase. 
Since products are often resold, this c ou ld  bec ome an issue if 
ot clarified.
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statutes and variations of statutes of r e p o s e ) . A 
statute of limitations requires a lawsuit to be 
filed w it h in  a specified period  of time after a 
legal right has been v i ol at ed or the remedy for 
the w r on g  co mm it ted is deemed waived. A statute 
of repose bars all actions after a specified p e r­
iod of time has run from the occurrenc e of some
event o th er than the occur re nc e of an injury that
gives rise to a cause of action. . . .

To be constitutional, a statute of l im it a­
tions mu s t  a l lo w a r ea so na ble time for the filing 
of an action  after a cause of action arises. Horn
v. Shaffer, 151 P. 555 (1915); Saylor v. H a l l ,
KyT, V T T  S.W.2d 218 (1973). T n  W ilson v.
I s e m i n g e r , 185 U.S. 55, 62, (1902), tHi United
States Supreme Court stated;

It may  be p r o p e rl y  c on ce ded that all s t a t­
utes of limit ation m us t pr oc ee d on the idea 
that the party has full o pp or t u n i t y  afforded 
h im  to try his right in the courts. A s t a t­
ute could not bar the e xi sting rights of 
cl aimants w i t h o u t  af f ording  this o p p o r t u­
nity; if it shou ld do so, it w o u l d  not be a 
statut e of limitations, but an unlawful 
attempt to e xt i ng u is h rights arbitrarily, 
wh at e ve r  m i g h t  be the purport of its 
p r o v i s i o n s .

Since a statute of repose begins to run from 
a date un r elated  to the date of an injury, it is 
not designed to a l l o w  a reaso na ble time for the 
filing of an a c ti o n once it arises. Therefore, a 
statut e of repose m a y  bar the filing of a lawsuit 
even though the cause of action did not even arise 
until after it was bar red and even chough the 
injur ed person was diligent in seeking a jud icial 
remedy. . . . Indeed, a statute of repose m ay  cut 
off a cause of a c ti on  even though it is filed 
w i th i n the period al l ow e d by the relevant statute 
of limitations.

Berry v. Beach A i r c r a f t , 717 P . 2d 670, 672 (Utah 1985) (some 
cita tions o m i t t e d ) . T h u s , the m aj o r differ en ce  between  a statute 
of repose and a statute of limitations is that a statute of 
repose can cut off a cause of action before a person ev e n
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re cognizes he or she has one. A st atute of limitations begins to 
"run" after the cause of a c ti on  arises.

T he re  has been one A l a sk a  Supreme Court decisio n c o n­
cerning a statute of reDose. In T ur n er  C o n s t r uc ti o n Co. j/jl
S c a l e s , 752 P . 2d 467 (Alaska 1988) ~ tKe Xlas~ka Supreme Cour'-'
ruled that Al a sk a 's  six-year st atu te of repose on suits against 
d esign p r o f e ss io n al s  was un constit ut i on a l.  In so doing, the 
supreme court followed an equal p ro te c ti o n analysis. A l th ou gh 
the court found that the "I nterest  in r ed r es s i n g  wron gs through 
the jud i ci al  process is a s ig n if i c a n t  one" un der W i ls on  v. M u n i c­
ipality of A n c h o r a g e , 669 P . 2d 569, 572 (Alaska 1983), the court 
held that no fundamental interest was at stake. 752 P . 2d at 471.

Because no funda m en t al  c o n s t i t u t i o n a l  ight was 
involved under State v. E r i c k s o n , 574 P . 2d 1 (Alaska 1978) (see 
al so  A l a t k a  Pacific A s s u r a n c e  Co. v. B r o w n , 687 P . 2d 264, 269
(AlaskI 1984), For a helpful e x p l a n a t i o n  of equal pr otec t io n
analysis in Alaska), 2/ all that wa s n e c e s s a r y  to ju st i fy  the 
statute was a fair and substa nt i al  re l at i o n s h i p  be tw ee n  Che means 
and the ends of the s t at u to r y requir em ent. The court found that 
the goal of avo i di n g "state claims by s h ie l di n g ce rt ai n d e f e n­
dants fr om  po t en t ia l future liability" was a legitimate

21 Under A l a s k a  Pa cific A s s u r a n c e  Co. v. Brown, 687 P . 2d 264 
(Alaska 1984), the state su pr em e court o u t l i n e d  the fo llowing 
three-step  a nalysi s in equal p r o t e c t i o n  cases. I include it as a 
guide to c on sider in a n a l yz in g  equal p r ot e c t i o n  issues.

1. First ask w h a t  the w e i g h t  of the c o n s t it u ti on a l interest
impaired is. D e p e nd i ng  on the p r im a cy  of the interest involved
the state wi l l have a lesser or great er  burd en in j u st i fy in g  its 
legislation.

2. N ex t  a sk  wh a t pu rp os e the statute serves. De p endin g
u p o n  the level of review, the state m ay  be r e q u ir e d to show 
p urpose s that at the low end of the scale are sim ply " le gitimat e 
o b je c ti v es "  all the w a y  to a " c o m p e l l i n g  state interest' at the 
u p pe r  end.

3. Finally, que st i on  w h a t  the state's interest is in the
p ar t i c u l a r  m ea ns  e m p l o ye d to fu rther its goals. The state's 
b u rd e n di ffers in ac co rd an c e w i t h  the d e t e r m i n a t i o n  of the level 
of scrut in y and goes from a " s u b s t a n t i a l  r el a ti o n s h i p  between  the 
means and en ds" to a mu c h c l os er  fit.
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government purpose, but that there was no " su b stanti al  r e l a­
tionship" between the means and the ends of the statute, and that 
the statute was thus uncon st it utional. 752 P . 2d at 472.

The court noted in its dec ision that it was "not p e r­
suaded" by a number of rationales p r es e nt e d by ot he r courts to 
justify a dis ti nc tion be tw een design p r o f e ss io n al s  and others.
The court rej e ct ed  the reason in g that a d i s t i n c t i o n  is valid 
because design pr of e ss io n al s  do not have c on t i n u i n g  control over 
access to and ma i nt e n a n c e  of pr op e rt y while owners, tenants, and
others in p ossessio n do. The court also r ejec te d di stinctio ns
based upon who ma y sue design pr o f es s io na l s (a large group) v e r­
sus landlords and tenants (a sm aller group). Finally, the court 
did not accept di st inctions  based on the theor' that desig n p r o­
fessionals have special ex pe rtise and their w o r k  cannot be c o m­
pletely tested, unlike standard goods m a n u f a c t u r e d  by "s t andard 
processes ."  752 P . 2d at 471.

After re je ct ing the above rationa le  the court found the 
six-year statute of repose unconsti t u ti on a l.  However, in its
final statement, the court noted that the statute of repose e l i m­
inated the st at utory right of contributior imong tortfeasors.
Therefore, under joint and several li ability one d e fe nd ant could 
end up liable for 100 percent of the damage. The court noted,
"the statute of repose . . . does not e n t i r e l y  abr o ga t e liabilitv 
for defective desi gn  work, but shifts it. Thus, the po tential  
interest of joint tortfeasors in o b t a i n i n g  contribution, in
a dditio n to the cla imant's interest in suing a p ar t ic u l a r  party, 
must be consid er ed ." 752 P . 2d at 472. The court further noted 
that because of this "shift" in r e s p o n s i b i l i t y  there w as  no s u b­
stantial or rational r el atio ns hi p betw e e n the me a ns  and the ends 
of the statute. The court found that there w o u l d  ev e n  be a d i s­
incentive for owners not to finance c o n s t r u c t i o n  pro je c ts  wh i ch  
might "be greater than their p r o po rt i on a l m e as u re  of li ability 
shift, because they may be liable for a pr oduct ov e r w h i c h  they 
have ..o co ntrol," Id.

It is the m e n ti o n of the joint tortf e as o r act and the 
effect of joint and several liability on it that calls the T urne r 
d ecisio n into some questior. In the fall of 1988 A l a s k a n  voters 
passe d Ballot Pro po s it i on  #2, w h i c h  ab ol i s h e d  joint a nd  several 
liability in A l as k a (except ror e n v i r o n m e n t a l  torts, s e e , e.g. , 
1988 Inf. Op. A t t ' y  Gen. (Nov. 2; 661- 89 -0 172) in Alaska.
Because Ala sk a no longer has joint and se veral liability, there 
wo uld no longer be the "shift" of r e s p o n s i b i l i t y  found in V'urner. 
What w o u l d  exist, however, is a shift of liability trom
tortfeasors bac k onto the v i c t i m . Wha t the court w o u l d  decide
gi ven this situation is not certain, but the same analysis
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ap pLied in T u r ne r  di s ap p ro v in g  the shift of liability onto other 
to rtfeasors wo u ld  most Likely be ap plied to a shift onto a 
victim.

T urner dealt wit h design professionals, not products 
liability or medical malpr actice, but the equal protec ti o n a n a l y­
sis appli ed  w ou l d be the same. Thus, if HB 166 became law, the 
court wo ul d use the same equal pr ot ec ti o n analysis used in that 
case to d et e rm in e the c o n s t i t u t io na l it y  of the statute of repose 
in section 2 of the bill.

Becau se there is no fundamental right involved (even 
though there is a "significant interest") the standard of  review- 
c on c er n in g the statute of repose in HB 166, should it become law, 
wo uld still be wheth er  or not there is a "fair and substant ial 
r e l a t i on sh i p"  between the means and the ends of the statute. 
A l t h o u g h  this is a low standard of review, a court w ou l d also ask 
wha t the legislative goal was in ena ct i ng  the statute. If the 
court found a legitimate goal, then the court w ou l d analyze 
w h e t h e r  or not the means ut i l iz ed  by the statute fit the ends, or 
the goal, of the statute. W h il e  it is not possible to be c o m­
pletely cert a in  what the state supreme court w o u l d  hold c o n c e r n­
ing the st atute of repose su ggested by HB 166, as m e n t i o n e d  above 
it is u n l i k e l y  that the court wo u ld  approve of such a drastic 
shift of li ab il it y back onto a victim.

O T H E R  S T A T E S

O t h e r  states have split in their decisions on the c o n­
sti t u t i o n a l i t y  of statutes of repose. One co m me nt at or notes that

vigo rous legal challenge s to such statutes have 
b ro ug h t m i x e d  results. Claims of the 
u n c o n s t i t u t i o n a l i t y  of such statutes have failed, 
as some courts have been prepared to accept 
r em ar ka ble argume nt s that the chall en ged statutes 
of repose do not o f fe nd  the equal p r ot ec t io n  
cla us e because they are rat io n al ly  related to some 
legitimate state purpose.

M. Madden, Products L i a b i l it y  209 (2d ed. 1988). While, as
P ro f es so r M a d d e n  notes, ma n y courts find statutes of repose c o n­
stitutional, ma ny  also find them un co nstitu ti on al. A  denial of 
equal p r o t e c t i o n  is often the m a i n  reason courts find statutes of 
repose un constit ut i on a l,  but due pr oce ss and the "open courts" 
re quire me nt  (granting access to the courts and remedies for all
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injuries) of some s-ates are also m a j o r  issues in de te r m in i ng  
c on st it ut i on a li ty .  3/

One of the more c o mp r e h e n s i v e  cases outli ni ng  issues 
c o n c e r n i n g  statutes of repose comes from North Dakota. In Hans o n 
v. Will ia m s C o u n t y , 389 N.W. 2d  319 (N.D. 1986), the North Dakota 
Supreme Court cTfcf an exhaust iv e  study of its statute of repose 
and found it u nc o nstit ut io nal. Hanson involved a products l i a­
bi l i t y  st atute of repose. In H a n s o n , a young man was ki ll e d  wh e n  
an eart h m o v e r  "jumpe d backward s up on  start and ran over him. 
The  earth m o v e r  had be en  p u r c h as e d 19 years earlier, and North 
D a k o ta ' s statute of repose b a rr e d a cause of acti on unless 
b ro u g ht  w i t h i n  10 years of purchase. Thus, the wron gf ul  death 
a c t i o n  b r o ug ht  by the young man's m o t h e r  was barred by the s t a t­
ute of repose. In a n al y zi ng  its statute, the North Da ko ta  Court 
u s e d  an equal p r o t e c t i o n  an alysis sim i la r  to the Alaska Supreme 
C o u r t  in T u rn e r (although the court c al l ed  their s t a nd ar d  of 
r e v i e w  "i nt er m ed i at e " scrutiny, it w as  ac t ua l ly  very si mi lar to 
the A l a s k a n  sta nd ar d in T u r n e r ) . It is im po rtant to note that 
one of the reasons the North D akota  Court found its statute 
u n c o n s t i t u t i o n a l  was that the court found the purpose the statute 
of  repose sought to achieve, i.e., c on t r o l l i n g  insurance rates, 
m i g h t  not be a ch ieved by the statute. This suggests that unless 
sta tutes of repose can a ct u a l l y  be shown tu control rates, they 
w i l l  be less likely to be found constitutional. Among the stated 
go als in HB 166 is the goal to " in cr ease the a v a i l a b i l i t y  and 
a f f o r d a b i l i t y  of insurance" and "to r ed u ce  costs a s so c i a t e d  w i t h  
the tort system." H a ns on  suggests that unless the st atu te of 
r e p o s e  included  in HB T66 can be shown to a ct ua ll y resu lt  in 
these goals the m e a s u r e  may be unc o ns ti t ut i on a l.

As noted in H a n s o n , m a n y  ot h er  courts have found their 
s t at ut es of repose to be u n c on s ti t ut io n al .  A m on g  states finding 
sta tu te s of repos e u n c o n s t i t u t i o n a l  are Alabama, L a n k f o r d  v. 
Sul livan, L o n g  and H a g e r t y , 416 So. 2d 996 (Ala. 1982) s U t a h , 
B e rr y  v . B e e c n  A i r c r a f t  C o r p . , 717 P . 2d 670 (Utah 1985); Rhode 
Island, K e n n e d y  v. CumberlancTfcngineering Co., I n c ., 471 A . 2d 195

3/ "O pen co ur ts " provis i o ns  are c o n t ai ne d  in 37 state 
c on st i tu t io ns .  T h e s e  pr ovi s io ns  a l l o w  access to cour ts and 
s om et imes a l l o w  for a remedy for every injury. A laska does not 
ha ve an "open courts" p r o v i s i o n  in its constitution, but to a 
c e r t a i n  exte nt a c o m b i n a t i o n  of due p r o c es s rights and the right 
to trial grant the same rights as an "open courts" provision. 
S e e , Lucas v. U.S., 757 S.W. 2d  687, 690 (Tex. 1908).
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(R.I. 1984); Ne w Hampshire, Heath v. Sears, R o e b u c k  & C o . , 464
A . 2d 288 (N.H. 1983); Wyoming, Phillips v. A B C  Builders In~c~I , 611
P . 2d 821 (Wyo. 1980); Kentucky” Saylor v. H a l H  497 S . W . 2d 218
(Ky. 1973); South Dakota, Daug aa rd  v. Baltic Coop Bldg. Supply 
A s s o c . , 349 N.W.2d 419 (S.D. 1984); and Ohio, Gaines v. Preterm- 
Cleveland; 514 N . E. 2d  709 (Ohio 1987). See H a n s o n , 389 N .W.2d at 
ITT.

As Hanson notes:

Courts w hi c h have de c la r ed  statutes of repose 
u n c o ns t it ut i on a l have done so on the bases of d i f­
ferent c on s ti tu t io n al  rights. Some courts have 
relie d at least in part on "open courts" p r o v i­
sions in state constitutions. B e r r y ; D a u g a a r d ; 
L a n k f o r d . Courts have also reliecl in part on the 
due process clauses of state constitutions.
B e r r y . Statutes of repose have also be e n  declared 
v io la tive of equal prote c t io n p ro vi si ons of F e d­
eral and State constitutions. H e a t h . Some courts 
have used a c om bi n a t i o n  of these co ns ti tutiona l 
provi sions along w i t h  state w r o ng f ul  death c o n s t i­
tutional p ro visions  to inv alidate  statutes of 
repose. B e r r y , K e n n e d y , and S a y l o r .

389 N. W. 2d at 321, 322 (citations omitted).

On the other side of the issue, Florida, Nort h
Carolina, Oregon, Massac hu setts, Tennessee, Colorado, Indiana, 
Illinois, N e w  Jersey, Wi sconsin, and N e b r a sk a have all u p h e l d  
sta tutes of repose. Courts up h o ld i ng  statutes of repose have 
r ea s o ne d  that there is a n e c e ss i ty  to be able to predi ct  an end
to liability, thereby r e d u c i n g  the "tail" of li ability actions;
thus, it is hoped, re du c i n g  insurance rates. In H a n s o n , the 
court no t ed  these cases and their reasonings;

P u ll u m v. C i n c i n n a t i , 476 S o . 2d 657 (Fla. 1985) 
[statute ot repo se  does not vi ol at e equal p r o t e c­
tion clause); T et t er  ton v. Long Mfg. Co., I n c . ,
332 S.E.2d 67 (N.C. 1985) (statute of repo s e  does 
not vi ol at e equ al  p ro t ec ti o n or State c o n s t i t u­
tional p r ovisio n on open courts); Davis v. Whitin g 
C o r p . , 674 P . 2d 1194 (Ore. App. 1984) , c e r t . d e­
nied , 679 P . 2d 1367 (Or. 1984) [statute of repose 
does not violate due process, equal protection, or 
access to court provisions of the c o n s t i t u t i o n ] ;
Stutts v. Ford M o to r  C o . , 574 F.Supp. 100 
(M.D.Tenn. 1983) [statute of repose does not
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violat e op en  court provi si o ns  of State 
constitution); Ya rb ro  v. Hilton Hotels C o r p . , 655 
P . 2d 822 (Colo. 1983) [statute of repose does not 
vi ol at e due process or equal protection); Dague v.
Piper Air c ra f t C o r p . , 418 N.E. 2 d  207 (Ind. 1 9 8 2 )~
[3 tatute of repose does not vi olate State open 
court provision); T h o rn t on  v. Mono Mfg. Co., 54 
111.Dec. 657, 425 FT7ETT3 V H  m T T A p p T  1981)
[statute of repo se  dees not violate due process); 
Ro s en b er g  v. Town of Nort h B e r g e n , 293 A . 2d 662 
(H. J . 1972) [ statute or repose does not violate
equal p r o t e c t i o n  clause of Federal Constitution).

389 N .W.2 d at 322 n.7 (some cit ations omitted).

In one il lu s tr at ive case, Gai ne s v. P r e t e r m - C l e v e l a n d , 
514 N . E . 2 d  709 (Ohio 1987), the issue was the c o n s t i t u t i o n a l i t y  
of a m e d i c a l  m a l p r a c t i c e  statute of repose. The facts inv o lv e d a 
w o m a n  who br ought suit against a h e a lt h care organ iz a t io n . A  
d octor for the o r g a n i z a t i o n  had told her that her IUD had s u c­
ces s f u l l y  be e n re moved w h e n  in a c t u a l i t y  it h ad  not. T hr e e and 
o n e - h a l f  years later, the IUD h a d  p er f or a t e d  her ut erus and was 
e m b ed de d  in her left ligament. Pai n and p e rm an en t damage
resulted. R e l y in g  on Ohio ' s  fou r- y ea r  statute of repose, the
lower court g r a n t e d  summary j u d g m e n t  ag ai ns t the plaintiff.

The Ohio court had p r e v i o u s l y  held that a fo ur-year
s t at u te  of rep os e could not c o n s t i t u t i o n a l l y  bar claims of mi no rs  
or pl a in ti f fs  who in exe rc i se  of re ason a bl e  di ligence di s co v e r e d  
their injury a f te r the f ou r -y ea r period. Mo m in e e v. Schebarth, 
503 N . E . 2d 717 (Ohio 1986); H a r d y  v . Ver M e u l e n 'iTrn3TET2H~l>'2'6 
(Ohio 1987). In G a i n e s , the p l a i n t i f f  was not ou tside the four- 
yea r period, b ut she h ad  less than one year left in w h i c h  to p u r­
sue her claim. The court h e l d  that the leg is lature had intended 
there to be at least one yea r a l l o w e d  in w h i c h  a p er s on  could  
b r i n g  a claim. 514 N . E. 2d  at 717.

The Ohio court in Gaines focused on the " r e a s o n a b l e­
ness" of the p e r i o d  allo we d  in w h i c h  to bring a claim. If less 
than a yea r was allowed, the court noted:

This p e r so n  is un ique in the law of m e di c al  
malpra ct ic e. [S)he has the mi s fo r t u n e  of b e l o n g­
ing to the on ly  class of  litigants wh o do not have 
a re as on ab l e p e r i o d  for se eking legal recourse . .

A  person in this class o f  persons is not any 
less injured than o t he r  m a l p r a c t i c e  victims nor 
has he been less v i gi l a n t  in m o n i t o r i n g  the
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quality of hla medical care. Yet hla legal rights 
are abridged and even cut off c o mp le t e l y  for no 
o ther reason than the fortuity of timing. We fail 
to discern any rational basis for d i s t i n g u i s h i n g  
such a p er s on  1 com other me dic al m al p ra c t i c e  
litigants. The injury suffered is no less real, 
nor is the c la i m neces s ar i ly  less m e r it o ri ou s  ....

No reasona bl e grounds can be co nc e iv e d which 
w o u l d  Justify de ny in g  a full year for filing a 
c la im  to a single class of litigants based solely
on when thev were able to d i s c o v e r  the existe nc e

¥

of a claim.

514 N.E.2d 709 at 715.

The court hel d that the statute of repose al so denied 
due process, and said:

Al t ho u gh  it may be stated that this se verance 
of rights mi g ht  co nc eivably  bear  'a real and s u b­
stantial rel a ti o n to the . . . gene ra l  w e l f a re  of 
the public' by decr ea si ng the sheer numbe rs  of 
medi c al  m a l p r a c t i c e  claims, thereby  reducin g m a l­
practice insurance premiums and le s sening  the cost 
of health care, no evidence of such an effect has 
been brough t forward. However, e ve n  a s s u m in g 
I the Ohio statute] has ac tually a c h ie v ed  this end, 
we find the m e a n s  of a ch i ev i ng  it are u n r e a s o n a b l e  
and arbitrary, and violati ve  of due process.

. . . the severance of an in div idual's right 
to pursue a c l a i m  ba s ed  on wh en  he di s co ve r s the 
existence th ereof is not J us t if i ed  by any d i s t i n­
guish ing feature of such a p erson or of  his claim.
The fact that he did not disco ve r his c l a i m  until 
after three years h ad passed does not ne c es s a r i l y  
indicate that he 'slept on his rights' since in 
m a n y  cases he will be unawa re  that he had any 
rights . . . Nor does the re la t iv e  dela y in his
di sc ov ery sugg e st  that the in jury is trivial or 
the claim unrounded.  In sum, we can e nv i s i o n  no 
reason for c u t t i ng  o f f  the lights of su ch  person s 
that is not u n r e a s o n a b l e  or arbitrary.
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In fia1n e a , a l t h o u g h  Oh i o (unlike Alaska) has an "open 
courts" p r o v i s i o n , the Ohio court also clear ly  focused on the 
equal pro tection and due pr ocess problems p r esented  by statutes 
of repose. As the Utah Sup re m e Court no ted in Berry v. Beech 
Ai rcraf t , 717 P . 2d 670, 678 (Utah 1985), there are quite a few 
cases based solely on equal prote ct ion an al ysis that find s t a t­
utes of repose unco ns ti tutional:

For cases h o l d i n g  statutes of repose u n c o n s t i t u­
tional on equal pr ot ec ti o n grounds, s e e , e . g . ,
Shlbuya v. A r c h i t e c t s  Hawaii Ltd. , 647 P . 2d 276 
(Hawai i 1982) (architects and b ui ld ers statute of 
repose); Fujioka v. K a m , 514 P . 2d 568 (Hawaii 
1973) (architects and builders statute of repose);
Loyal Order of Moose, Lodge 1785 v. C a v a n e s s , 563 
P . 2.(1 PT1 ( O k l a . 19/7) (architects and builders
statute of repose); Broome v. T r u l u c k , 241 S.E.2d 
739 (S.C. 1978) (architects and buil ders statute 
of repose); K allas  Ml ll w or k  Corp v. Squa re D C o . ,
225 N.W.Zd 454 (Wis. 1975) (architects, engineers, 
and designers statute of  repose).

CONCL U SI O N

This letter has ou t li n e d  the issues involved and the 
general bases courts hav e us e d in an alyzing the c o n s t it u ti o na li t y 
of statutes of repose. As I have noted, the A l a sk a Supreme Court 
has found one statute of  repose unconstitutional. In T ur n er  C o n­
struction Co. v. S c a l e s , the A la sk a  Supreme Court d i s a p p r o v e d  of 
the shift of liability c a us ed  by A l as ka 's statu te  of repose. 
A l t h ou g h Pr op o si t io n  62 has removed joint and several liability 
from most torts, under HB 166 the shift of li ability w o u l d  still 
occur, but i'.ow it w o ul d  be bac k onto the victim. While we cannot 
be certain of the ou tcome of a new A l as ka n  case c on c er n in g  a 
statute of rtpose, the anal ys is us e d in Turner w o u l d  be the same.

CAP ON N O NE CO N OM I C DAMAGES

In 1986, the A l a s k a  Le gi sla ture en acted a cap in all 
personal injury cases of $500,0 00  for no nec o no mi c  damages, except 
in cases of di s fi gu r em e nt  or  severe p h y s i ca l impairment. 
AS  09.17.010. In section 15, HB 166 seeks to limit non ec o no m ic  
damages to $50,000 in w r o n g f u l  death c a s e s . In ocher personal 
injury cases, the $500,000 Limit, with exceptions, stands.

Caps on econom ic  damages in other states a p pe a r to 
ap pl y  across the board rather tr.an just to wr o ng f ul  death, 
have been cold that a co m mi t te e substitute  for HB 166 will
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p robabl y extend the limit on n on ec o no m ic  damages to situations 
o th e r than wrongful death.

A recent ABA jo ur nal ar ticle noted that among other 
states, Florida, Idaho, Illinois, New Hampshire, North Dakota, 
Ohio, Texas, and Virginia have struck st at utory limits on n o n e c o­
nomic damages. The ar ticle also notes that "c o ns t it ut io nal c h a l­
lenges to caps on no ne co n om i c damages have been based on federal 
and state rights to equal protection, subs tantive due process, 
ac ce ss  to courts, and to a trial by jury." 74 A.B.A.J. 24 
(1988).

I have atta ched an ar ti cl e c o nc e rn in g  caps on n o n e c o­
nomic damages from the W a s h i n g t o n  Law Review. Silva, Washington* s 
N on ec onomic Damages L i m i t , 63 Wash. L. Rev. 658 (1988). This 
ar t ic l e contains a table of reported de ci sions on the 
c o n s t i t u t i o n a l i t y  of me di ca l m a l p r a c t i c e  and tort r e f o r m  damage 
limits. As the table notes, (at least) 12 courts have found 
damage limits un co n st it u ti o na l  wh il e  seven have u p h e l d  them. I d . 
at 675.

In Lucas v. U . S . , 757 S. W. 2d  687 (Tex. 1988), the Texas 
Su preme Court-] in a case c e r t i f i e d  to it by the Fifth Circuit, 
found a $500,000 cap on me di c al  m a l p r a c t i c e  damages u n c o n s t i t u­
tional. In so doing, the Te xas court co mp i le d  an ex ha u st i ve  
d e scri pt io n of other U.S. courts and their actions. As the Texas 
court noted:

At  least thirteen states o ther than Texas 
have en acted dam age li mi ta tion provisio ns  into 
their me di ca l m a l p r a c t i c e  statutes. Each statute 
has different characteri st ic s, and the state 
cou rts have d i vi d ed  on  the c o n s t i t u t i o n a l i t y  of 
the various caps. S e e , e . g . , Smith v. Depar tm e nt  
of I n s u r a n c e , 507 S o . 2d 1080, 1087-89 (F l a . 1987)
($450,000 Timit on n o n ec o no m ic  damages v i o l a t e d  
"open courts" p r o v i si o n of Florida Co nstitution); 
W r i g h t  v. Centr al  Du Page Ho s pi t al  Ass'n, 63 
m T 2 d  5 1 3 7 " 3 4 7  'n .e T T iJ- 736, ”743 (1976) ($5770,000 
cap c on s ti t u t e d  " s p e c ia l  law" in v i o l a t i o n  of 
Illinois Con sti tu ti on); C a rs on  v. Maurer, 120 N.H.
925, 424 A . 2d 825, 836-38 n'?8'0)"'($25G,000 limit 
on non ec on omic damages v i o l a t e d  equal p ro t e c t i o n  
g ua r an t e e d  by N ew  Ha m ps hi r e C o n s t i t u t i o n ) ; Ar ne s on  
v . O l s o n , 270 N . W . 2 d  125, 135-36 (N.D7LT757
7 $ 3 0 0 ,000 cei li n g v i o l a t e d  equal p r o t e c t i o n  clause 
of  N or th  Dakota Const it ut ion); Duren v. Subu rb an  
Co mm u ni t y H o s p i t a l , 24 Oh i o M i s c . 28 25, 482 N . E. id



Honor able Dave Donley, Chair
663- 89-0459

May 2, 1989
Page 13

1358, 1361-63 ( C .P . 1985) ($200,000 limit on g e n­
eral damages v iolated  Ohio and federal c o n s t i t u­
tions); Fein v. Permanente Medical Group, 38 
Cal. 3 d I T T  211 CaI7' Rptr. 368, 695 P. 2d 665, 
679-84 (1985) ($250,000 ceiling on no neco no mi c
damages held c o n s t i t u t i o n a l ) ; John s on  v. St. 
Vincent Hospital, Inc., 273 Ind. 374, 404 N.E.2d 
585, "5'93-60L (1980) (T500.000 cap upheld); Sibley 
v. Board of S u p e r v i s o r s , 462 So.2d 149, 154-58
( L a .1985) ($500,000 cap upheld) mo di fied on r e h ' g ,
477 S o . 2d 1094, 1109-10 (La.19851 (latter opinion 
ordering conditional remand on state equal p r o­
tection challenge); Prendergast v. Nelson, 199 
Neb. 97, 256 N.W.2d 657, 665-69 (1977) ($500,000 
cap up held in p l u r a l i t y  opinion jo ined by only 
three judges, wi t h three others disse nt in g as to 
constitutionality, and one judge decli ni ng  to 
reach c on s ti tu t io n al  issues because opi n i on  was 
m er e ly  a d v i s o r y ) . Compare Jones v. State Board of 
M e d i c i n e , 97 Idaho 8 5 9 , 555 P . 2d 3991 410-16
(1976), c e r t , denied, 431 U.S. 914, 97 S.Ct. 2173,
53 L.Ed.2d 2 33 TT977) (case remanded for fact
findings perti ne nt  to co nstitut io na l attacks on
damage caps).

757 S . W . 2d at 689.

Lucas involve d a f ourte en -m onth-ol d boy who was p a r a­
lyzed for life due to the n eg ligent adminis tr at ion of a p e n i c i l­
lin shot. As you can see from L u c a s ' s list, the rea so ns  for
finding caps un co ns t it u ti on a l par allel the reasons for finding 
statutes of repose uncon st it utional . "Open courts" and equal
p ro t ec ti o n are again call ed  into question.

The cases noted conc e r n caps on no ne conomic damage s in 
general, not just for w r o n g fu l  death. The same concerns apply, 
but there is less argument in support of n o necono mi c damages whe n
the v i c t i m  is deceased. At least one court has u p h e l d  the
c on s ti t u t i o n a l i t y  of a wr on g fu l  death statute that limited r e c o v­
ery for all damages to $45,000 for a decedent who left no d e p e n­
dents. Po ll ock v. Citv & C o u n t v  of Denver, 572 P . 2d 828 (Colo. 
1977).

The plaintiffs in Po ll ock lost their fi ve -year-o ld  
child. They were not de p enden t on the child, and thus the 
$ 4 5 /  00 limit applied. The parents attacked the limit on equal 
pr ot ec ti on  grounds, arguing that it was illogical to a l l ow  d e p e n­
dants to recover un li mi ted damages, while parents could recove r
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only  up to $45,000. The court held that since a de pe nd ent wou ld 
have to show a c tu al  damages to rec o v er  more than $45,000, and 
since n o n d e p e n d e n t s  can su rvive w i t h o u t  the m o n e y  bet te r than 
dependents, there was a legitimate societal inte re st  in limiting 
r e c o v e r y .

The same arguments could e x te nd  to HB 1 6 6 ' s cap on n o n­
econo mic damages in w r o ng f ul  death cases. However, it is p o s s i­
ble that the A l a s k a  Supreme Court could co ns i de r the limit a v i o­
latio n of equal protection. If the cap is e x t e n d e d  to all n o n­
economic  damages, the c o n s t i t u t i o n a l i t y  wi l l  be ev en  more 
q u e s t i o n a b l e .

C ON C LU SI O N

The cap on n o ne c on om i c damages in the curr en t v e r s i o n
of HB 166 w o u l d  af fe ct only w r o n g fu l  death cases. I ha v e been 
told that this cap m ay  be e x t e n d e d  to other n o n e c o n o m i c  d a m a g e s , 
so I have a ttac he d the W a s h i n g t o n  Law R e vi e w a r ti cl e  ci te d he re in  
for your inf ormation. This ar ticle cove rs  the state of the law 
c o n c e r n i n g  caps on n on e co n o m i c  damages in general, and as you can 
see, the courts split on the c o n s t i t u t i o n a l i t y  of caps on 
n o n e c o n o m i c  d a m a g e s .

We hope that this memo  is of us e  to you. There m a y  be
ot he r co n st i t u t i o n a l  issues rai se d by HB 166, and this memo is 
s i mp l y an ou tline of two m a j o r  areas of concern. If you have 
fu rther questions, pleas e let us know.

E J K : p r m

A t t a c h m e n t s

cc: Robert Evans
L e g i s l a t i v e  Liaiso n

Art Pete rs o n 
Re gu la t io n s A t t o r n e y

Sincerely,

DOUGLAS B. BAILY 
A T T O R N E Y  GE NER AL

By:
E
A s s i s t a n t  A t t o r n e y  Gen e ra l
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A u g u s t  5, 1980

M a r y  A. P i e r c e  
E x e c u t i v e  D i r e c t o r
M e d i c a l  I n d e m n i t y  C o r p o r a t i o n  o f  A l a s k a  
4000 O l d  S e w a r d  H i g h w a y ,  S u i t e  203 
A n c h o r a g e ,  A l a s k a  9 9 5 0 3

Re: E f f e c t i v e  T o r t  R e f o r m  L e g i s l a t i o n

D e a r  Ms. Fierce:

You, l i k e  m a n y  o t h e r  e x e c u t i v e  o f f i c e r s  of m e d i c a l  
s o c i e t i e s  and p h y s i c i a n  s p o n s o r e d  i n s u r e r s ,  are l i k e l y  
i n v o l v e d  in c o n t i n u i n g  e f f o r t s  to o b t a i n  p a s s a g e  of 
e f f e c t i v e  tort r e f o r m .

A t  t h e  M a y  1988 P h y s i c i a n  I n s u r e r s '  A s s o c i a t i o n  o f  A m e r i c a  
A n n u a l  M e e t i n g  I h a d  the o p p o r t u n i t y  to d i s c u s s  t h e  
i m p o r t a n c e  o f  the " fine p r i n t "  xn t o r t  r e f o r m  l e g i s l a t i o n .  
So m a n y  p e o p l e  in the a u d i e n c e  r e q u e s t e d  c o p i e s  o f  m y  
s l i d e s  th a t  I p r e p a r e d  the a t t a c h e d  a n n o t a t e d  v e r s i o n  of  
‘•hose s l i des.

T h e  i n f o r m a t i o n  on  p a g e s  t w o  t h r o u g h  fo u r  can be u s e d  as a 
c h e c k l i s t  in r e v i e w i n g  t o r t  r e f o r m s  y o u  m a y  b e  c o n s i d e r i n g .  
A c t u a r i a l  t e c h n i q u e s  c a n  b e  u s e d  to e v a l u a t e  h o w  m u c h  " f ine 
p r i n t "  in the to r t  r e f o r m  l a n g u a g e  m i g h t  a f f e c t  t h e  v a l u e  
of the r e f o r m s .

If y o u  h a v e  a n y  q u e s t i o n s  a b o u t  th i s  m a t e r i a l ,  or if I c a n  
b e  o f  a n y  o t h e r  a s s i s t a n c e  to you, p l e a s e  fe e l  free to c a l l  
m e  o r  m y  a s s o c i a t e ,  S p e n c e r  G l u c k .

V e r y  t r u l y  you r s ,

A K / p r
cc: D. B i c k e r s t a f f
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H o w  E f f e c t i v e  is T o r t  R e f o r m ?  

R e a d  the F i n e  P r i n t

T o r t  r e f o r m  c a n  w o r k .

T h e  l a r g e s t  " l a b o r a t o r y "  to d a t e  h a s  b e e n  t h e  m e d i c a l  
p r o f e s s i o a n l  l i a b i l i t y  s y s t e m  in C a l i f o r n i a .  H e r e ,  a p a c k a g e  of 
t o r t  r e f o r m s  i n c l u d i n g  m a n y  o f  the c u r r e n t l y  p o p u l a r  e l e m e n t s  was 
p a s s e d  f o l l o w i n g  t h e  m i d - s e v e n t i e s  m e d i c a l  m a l p r a c t i c e  i n s u r a n c e  
c r i s i s .  A t  t h a t  t ime, C a l i f o r n i a  j o i n e d  N e w  Y o r k  a n d  F l o r i d a  
a m o n g  the n a t i o n a l  l e a d e r s  in m e d i c a l  l i a b i l i t y  c o s t s .  To d a y ,  
C a l i f o r n i a ' s  m e d i c a l  l i a b i l i t y  c o s t s  are far c l o s e r  to the 
n a t i o n a l  a v e r a g e .

P a t r i c i a  D a n z o n ,  c u r r e n t l y  at U n i v e r s i t y  of  P e n n s y l v a n i a ,  
c o m p a r e d  m e d i c a l  l i a b i l i t y  c o s t s  f r o m  1975 to 1984 in a n u m b e r  of 
s t a t e s  w i t h  a n d  w i t h o u t  t o r t  r e f o r m s ,  c a l c u l a t i n g  t h e ^ e  a v e r a g e  
s a v i n g s  a s s o c i a t e d  w i t h  v a r i o u s  t y p e s  o f  t o r t  r e f o r m s :

C a p s  on n o n - e c o n o m i c  loss 

C o l l a t e r a l  s o u r c e s  o f f s e t s  

C o n t i n g e n c y  fees l i m i t a t i o n s  

R e d u c e d  s t a t u t e  o f  l i m i t a t i o n s  

S t r u c t u r e d  s e t t l e m e n t s  

J o i n t  & S e v e r a l  L i a b i l i t y

n o n
2 j t 

1 1 - 1 8 %

3%

8% p e r  y e a r  

N o t  t e s t e d  

N o t  t e s t e d

O f  c o u r s e ,  t h e s e  e s t i m a t e s  o f  s a v i n g s  a r e  in c o m p a r i s o n  to w h a t  
c o s t s  o t h e r w i s e  w o u l d  h a v e  b e e n ,  a n d  r e p r e s e n t  a v e r a g e  r e s u l t s  
for t h e  s t a t e s  s t u d i e d .

R e m e m b e r ,  s u c c e s s f u l  t o r t  r e f o r m  m e a n s  t h a t  c o s t s  a r e  l o w e r  th a n  
t h e y  o t h e r w i s e  w o u l d  h a v e  been. It is u n l i k e l y  t h a t  t o r t  r e f o r m  
w i l l  p r o d u c e  c o s t s  b e l o w  t h e  s t a r t i n g  p o i n t  f o r  a n  e x t e n d e d  
p e r i o d .

T o r t  r e f o r m  can a l s o  f a il.

O r  b e  r e l a t i v e l y  i n e f f e c t i v e .  O r  be  less e f f e c t i v e  t h a n  it m i g h t  
h a v e  b e e n .  F o r  e a c h  o f  t h e  t y p e s  o f  r e f o r m  l i s t e d  a b o v e ,  t h e r e  
h a v e  b e e n  a n u m b e r  o f  v a r i a t i o n s  in b i l l s  w h i c h  h a v e  p a s s e d ,  and 
e v e n  m o r e  in b i l l s  w h i c h  h a v e  b e e n  c o n s i d e r e d .  S m a l l  
d i f f e r e n c e s  in w o r d i n g  c a n  h a v e  p r o f o u n d  i m p l i c a t i o n s ,  s o m e  o f  
w h i c h  m a y  be u n i n t e n d e d .  T o  e v a l u a t e  an e x i s t i n g  o r  p r o p o s e d  
t o r t  r e f o r m ,  be s u r e  to r e a d  the " f i n e  p r i n t " .

M I L L I M A N  &  R O B E R T  B O N .  I N C .



W e ' v e  w o r k e d  on  m a n y  v a r i a t i o n s  o f  t o r t  r e f o r m s  in p r o p o s a l s ,  
b i l l s ,  a n d  laws in a n u m b e r  o f  s t a t e s .  T h e  f o l l o w i n g  list 
i l l u s t r a t e s  s o m e  o f  the p o s s i b l e  v a r i a t i o n s  a n d  i m p o r t a n t  
f a c t o r s  w h i c h  a f f e c t  t h e  v a l u e  of  t h o s e  r e f o r m s .  T h e  li s t  b e g i n s  
w i t h  a b a l l - p a r k  e s t i m a t e  o f  the s a v i n g s  w h i c h  the r e f o r m s  m i g h t  
p r o d u c e  for m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y .

L i m i t a t i o n s  on N o n - E c o n o m i c  Loss

E s t i m a t e d  s a v i n g s  c a n  r a n g e  from z e r o  to f i f t y  p e r c e n t ,  d e p e n d i n g  
o n :

1. A m o u n t  o f  L i m i t a t i o n .  P r o p o s a l s  r a n g e  f r o m  c o m p l e t e  
e l i m i n a t i o n  to a $ 1 , 0 0 0 , 0 0 0  l i m i t a t i o n .

2. P e r  I n c i d e n t  o r  P e r  C l a i m a n t .  T h i s  d i s t i n c t i o n  is 
s i g n i f i c a n t ,  b u t  w i t h o u t  p r o p e r  a t t e n t i o n  the w o r d i n g  
o f  the l a w  m a y  n o t  e v e n  b e  c l e a r .

3. F l a t  o r  G r a d e d .  F l a t  l i m i t a t i o n s  a r e  m o r e  common. G r a d e d  
l i m i t a t i o n s  u s u a l l y  a p p l y  the m a x i m u m  to o n l y  the m o s t  
s e r i o u s  c a s e s  a n d  then g r a d e  the l i m i t a t i o n  d o w n  for 
le s s  s e r i o u s  c a s e s  (e.g. in p r o p o r t i o n  to " c a p a c i t y  to 
e n j o y  life") .

4. D e f i n i t i o n  o f  M o n - E c o n o m i c  L o s s .  F o r  e x a m p l e ,  
f u t u r e  w a g e  l o s s  in one j u r i s d i c t i o n  is c o n s i d e r e d  
s p e c u l a t i v e  a n d  t h e r e f o r e  n o n - e c o n o m i c .

5. V a r i a t i o n  b y  C l a i m a n t  C h a r a c t e r i s t i c .  F o r  ex a m p l e ,  the 
l i m i t a t i o n  m a y  v a r y  by a g e  o f  c l a i m a n t  a n d / o r  d e g r e e  of 
i n j u r y .

6. I n d e x a t i o n  o f  t h e  L i m i t a t i o n  for I n f l a t i o n .

C o l l a t e r a l  S o u r c e  O f f s e t s

W e ' v e  e s t i m a t e d  s a v i n g s  i n  th i s  a r e a  f r o m  z e r o  to f i f t e e n  
p e r c e n t .

1. M a n d a t o r y  o r  J u d g m e n t a l  O f f s e t .  P o s s i b l e  w o r d i n g s  
i n c l u d e :  " e v i d e n c e  m a y  b e  i n t r o d u c e d " ;  " j u d g e / j u r y  m a y  
c o n s i d e r " ;  o r  " j u d g e / j u r y  s h a l l  r e d u c e " .

2. O f f s e t  b y  J u d g e  o r  J u ry. T h e r e ' s  o p i n i o n  ( a l t h o u g h  n o  
e v i d e n c e )  t h a t  o f f s e t  b y  t h e  j u d g e  p r o d u c e s  g r e a t e r  
s a v i n g s .

3. E x c e p t i o n s  to O f f s e t .  P o s s i b i l i t i e s  i n c l u u e  m e d i c a r e ,  
l i f e  i n s u r a n c e ,  p u b l i c  i n s u r a n c e ,  i n s u r a n c e  p a i d  by 
c l a i m a n t ,  i n s u r a n c e  w i t h  s u b r o g a t i o n  p r o v i s i o n s ,  i n s u r a n c e  
p a i d  b y  e m p l o y e r .

- 2 -
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4. P a s t  D a m a g e s  O n l y  or  P a s t  a n d  F u t u r e  D a m a g e s .  T h e
l a n g u a g e  o f  a n u m b e r  o f  c u r r e n t  la w s  a p p e a r s  to  a p p l y
to p a s t  d a m a g e s  only, w h e t h e r  or n o t  this w a s  i n t e n d e d  
w h e n  t h e  l a w  w a s  w r i t t e n .

5. O f f s e t  for P r e m i u m  P a i d  b y  C l a i m a n t .

C o n t i n g e n c y  F e e  L i m i t a t i o n s

E s t i m a t e d  s a v i n g s  r a n g e  f r o m  z e r o  to ten p e r c e n t .

1. S e l e c t e d  S c h e d u l e .  M o s t  l i m i t a t i o n s  take the f o r m  o f  some 
k i n d  o f  s c h e d u l e .  T h a t  s c h e d u l e  m a y  i n c l u d e  p e r c e n t a g e s  
h i g h e r  t h a n  c u r r e n t  p r e v a i l i n g  fees.

2. S c h e d u l e  V a r i a t i o n s .  M o s t  s c h e d u l e s  v a r y  the
pc v e n t a g e  b y  s i z e  o f  a w a r d .  O t h e r s  m a y  a l s o  v a r y  t h e
p ^ . c e n t a g e  b y  c a s e  d i s p o s i t i o n  (i.e., cl a i m ,  suit, 
t r i a l ,  a p p e a l ) .

3. T r e a t m e n t  o f  e x p e n s e s .  A r e  tr i a l ,  c o u r t  a n d  e x p e r t
fe e s  c o u n t e d  as p a r t  of t h e  s c h e d u l e  or  in a d d i t i o n  to
t h e  s c h e d u l e  fee? A l t e r n a t i v e l y ,  is the a w a r d / s e t t l e m e n t  
r e d u c e d  by e x p e n s e s  b e f o r e  the fee is a p p l i e d ?

S t a t u t e  o f  L i m i t a t i o n s

W e ' v e  e s t i m a t e d  s a v i n g s  r a n g i n g  f r o m  z e r o  to f i f t e e n  p e r c e n t .

1. C u t o f f  P e r i o d .  W e ' v e  s e e n  a n y w h e r e  fr o m  two y e a r s  t o  tei 
y e a r s .

2. C u t o f f  b y  O c c u r r e n c e  D a t e  or  D i s c o v e r y  Date. A n o t h e r
p o s s i b i l i t y  is b o t h ,  e.g. " f o u r  y e a r s  fr o m  i n c i d e n t  o r  two 
f r o m  d i s c o v e r y ,  w h i c h e v e r  is l a t e r " .

3. D e f i n i t i o n  o f  D i s c o v e r y  D a t e .  "D i d  d i s c o v e r "  or " c o u l d  
h a v e  d i s c o v e r e d "  or " s h o u l d  h a v e  d i s c o v e r e d "  etc.

4. S t a t u t e  o f  R e p o s e  or S t a t u t e  o f  L i m i t a t i o n s .  A  s t a t u t e
o f  r e p o s e  o p e r a t e s  m o r e  r e s t r i c t i v e l y . The c o u r t s  m a y  
d e c i d e  w h i c h  it is; c a r e f u l  w o r d i n g  in the l a w  c a n  
c a u s e  it to o p e r a t e  as a s t a t u t e  o f  repose.

5. E x c e p t i o n s .  T h e  p o t e n t i a l  l i s t  i n c l u d e s  i n f a n t s ,  f o r e i g n  
o b j e c t s ,  c o n t i n u i n g  t r e a t m e n t ,  d r u g s  or r a d i a t i o n ,  a n d  
c o n c e a l m e n t  o r  fraud.

M I L L I M A N  & R Q B  C R T S Q N ,  I N C . C O N S U L T I N G  A C T U A R I E S
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P e r i o d i c  o r  S t r u c t u r e d  S e t t l e m e n t s

E s t i m a t e d  s a v i n g s  r a n g e  f r o m  z e r o  to t e n  p e r c e n t .

1. O p t i o n a l  o r  M a n d a t o r y .

2. S i z e  R e q u i r e m e n t s .  F o r  e x a m p l e ,  " a w a r d s  o v e r  $ 2 5 0 , 0 0 0 "  or 
" a w a r d s  w i t h  f u t u r e  d a m a g e s  o v e r  $ 1 0 0 , 0 0 0 " .

3. A p p l i e d  t o  E c o n o m i c  L o s s ,  N o n - E c o n o m i c  L oss, o r  b o t h .

4. T r e a t m e n t  o f  I n f l a t i o n .  E x a m p l e s  i n c l u d e  i n f l a t i o n  
c a l c u l a t e d  a t  the j u r y ' s  d i s c r e t i o n ,  at a f i x e d  r a t e  
s p e c i f i e d  by  s t a t u t e ,  o r  a t  a f i x e d  r e l a t i o n s h i p  w i t h  a 
s t a t e d  i n d e x .

5. C o u r t  R u l e s  o n  T r e a t m e n t  o f  I n f l a t i o n  a n d  I n t e r e s t .
T h i s  i t e m  r e f e r s  to c o n d i t i o n s  b e f o r e  the c h a n g e  in 
law. P r e v i o u s  a s s u m p t i o n s  r e g a r d i n g  i n f l a t i o n  a n d  
i n t e r e s t  m a y  h a v e  b e e n  s p e c i f i e d  in s t a t u t e  o r  in c a s e  
law. In  o t h e r  i n s t a n c e  it  m a y  b e  d i f f i c u l t  to 
d e t e r m i n e  p r e v a i l i n g  a s s . i m p t i o n s .

o. P a y m e n t  P e r i o d s .  P o s s i b i l i t i e s  i n c l u d e  a s p e c i f i e d  
p a y m e n t  p e r i o d  (e.g., 10 y e a r s ) ,  a s p e c i f i e d  m a x i m u m  
p a y m e n t  p e r i o d ,  p a y m e n t  for l i f e  e x p e c t a n c y .

7. P a y m e n t s  M a y  or  M a y  N o t  T e r m i n a t e  a t  De a t h .  F r e q u e n t l y ,  
s o m e  p a y m e n t s  t e r m i n a t e  (e.g., m e d i c a l  costs) w h i l e  o t h e r s  
m a y  n o t  (e.g., w a g e  loss).

8. F i n a n c i a l  G u a r a n t e e s  R e q u i r e d .  F o r  e x a m p l e ,  i n s u r e r  w i t h  
s p e c i f i e d  B e s t ' s  r a t i n g .

9. T r e a t m e n t  of  A t t o r n e y ' s  F e e s .  I n  s o m e  i n s t a n c e s ,  
a t t o r n e y ' s  fe e s  m a y  be c o m p l e t e l y  e x e m p t e d  f r o m  p e r i o d i c  
p a y m e n t s .  O t h e r  p o s s i b i l i t i e s  i n c l u d e  l u m p - s u m  p a y m e n t s  
w i t h  r e q u i r e d  p r e s e n t  v a l u e  c a l c u l a t i o n s  or s e p a r a t e  r u l e s  
f o r  s c h e d u l e d  p a y m e n t s .

J o i n t  a n d  S e v e r a l  L i a b i l i t y

W e  h a v e n ' t  e s t i m a t e d  s i g n i f i c a n t  s a v i n g s  t o  d o c t o r s  in th i s  a rea.

1. E c o n o m i c  V e r s u s  N o n - E c o n o m i c  L o s s e s .  A  n u m b e r  of e x i s t i n g  
v e r s i o n s  a b o l i s h  j o i n t  a n d  s e v e r a l  l i a b i l i t y  for 
n o n - e c o n o m i c  l o s s e s  only.

2. P r o p o r t i o n a t e  L i a b i l i t y  in A l l  C a s e s  or O n l y  B e l o w  A  
T h r e s h h o l d .  F o r  e x a m p l e ,  s o m e  l a w s  e s t a b l i s h  
p r o p o r t i o n a t e  l i a b i l i t y  for t h o s e  u n d e r  50% l i a ble, b u t  
p r o v i d e  t h a t  a l l  d a m a g e s  m a y  be  a s s e s s e d  a g a i n s t  t h o s e  
o v e r  50% l i a b l e .

M I L L I M A N  &  n O B C H T S O N .  I N C . C O N S U L T I N G  A C T U A R I C B



3. A m o n g  W h o m  a r e  D a m a g e s  A p p o r t i o n e d .  F o r  e x a m p l e ,  in a 
c a s e  i n v o l v i n g  a w o r k - r e l a t e d  i n j u r y ,  m a y  the e m p l o y e r  
b e  i n c l u d e d ?

•k * # *

S u m m a r y  a n d  C o n c l u s i o n

T h e r e  is e v i d e n c e  t h a t  t o r t  r e f o r m  c a n  be a n  e f f e c t i v e  m e a n s  for 
r e d u c i n g  t h e  g r o w t h  in l i a b i l i t y  c o s t s .  S t i l l ,  s i m p l y  p a s s i n g  a 
t o r t  r e f o r m  b i l l  b y  n o  m e a n s  e n s u r e s  t h a t  s a v i n g s  w i l l  b e  
r e a l i z e d .  It is no a c c i d e n t  t h a t  w e  i n c l u d e d  z e r o  i n  e a c h  
p o s s i b l e  r a n g e  o f  r e s u l t s .  S o m e  v e r s i o n s  o f  t o r t  r e f o r m  m a y  e v e n  
i n c r e a s e  c o s t s .  The f i n e  p r i n t  o f  t h e  law, the c o u r t  
i n s t r u c t i o n s  u s e d  to i m p l e m e n t  t h e  law, and c o u r t  i n t e r p r e t a t i o n s  
of  t h e  l a w  w i l l  a l l  a c t  to  d e t e r m i n e  t h e  e f f e c t i v e n e s s  o f  a t o r t  
r e f o r m  m e a s u r e .  A n  i m p o r t a n t  f i r s t  s t e p  is to r e a d  t h e  fine 
pr i n t .



ALASKA  STA TE  LEG ISLA TU R E
h o u s e  o r  r e p r e s e n t a t i v e s

HI SI  ARC II \ G E  N (  A

F r  M  1 1 1 > . S i . i i r  ( , | | | | | | | |
I i i i i r .M i . M . u k . i ' W r t |  I * | i » i  

M.11I Slo|> Ml«l 
4M VW|

March 20, 1909

MEMORANDUM

TO: Representative? Dave Donley

ATTN: Ginger Bairn

FROM: Patricia Younc
Legislative Ar £

RE: Tort Reform and the Cost and Availability of Liability Insurance
Research Request 89.311

You requested that we provide a review of tort reform measures adopted in other 
stater, during the last ten years. Specifically, you wished to know what 
effects such legislation has had on the cost and availability of liability 
insurance.

One certainty exists regarding issues of tort reform and 
liability insurance: "this is not a race for the short-winded, 
and it is one which started only recently." ("Insuring Our 
Future: Report of the Governor's Advisory Commission on
Liability Insurance," Volume II, New York, 1986, p. 62.)

A comprehensive review and condensation of the entire tort reform movement in 
the United States within the last ten years cannot be performed within the 
current legislative session. In addition to the major proposals--1imits on 
non-ecor.omic damages, abolition or restriction of punitive damages, abolition 
of collateral source rules, restrictions on contingency fees, elimination of 
joint and several liability, reduction of statute of limitations, penalties 
for "frivolous" suits, and establishment of alternative resolution proced- 
ures--states have considered a variety of specific topics such as medical 
malpractice and sovereign immunity. Volumes describing and debating the 
merits of proposed and enacted legislation are published annually. Although 
relevant, much of this material would provide information of limited value.

Generally, it is too soon to accurately judge the effect of tort reform 
measures. According to Brenda Trolin, insurance specialist with the National 
Conference of State Legislatures (NCSL), a minimum of five years are needed
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before cases processed under previous systems clear the courts. Several 
additional years must pass before a <ufMcicnt number of cases have been 
processed through new systems to determine whether changes have had the 
desired consequences. Ms Irolin noted that the Impacts of medical malprac 
tlce reform measures passed in the mid 1970s are only recently beginning to be 
meaningfully charted.

Because of the variations in stato constitutions and laws regarding tort 
reform, identical reform measures may have dissimilar effects in each state.
Thus, even those reform leasures which appear promising require careful 
consideration in the context of our own circumstances to determine potential 
ramifications. In some states, opponents argue that con.titutional rights-- 
including equal rights to protection, access to courts, and trial by jury-- 
are violated by reform measures. Also, reform measures can encourage or 
discourage lawsuits. Although some measures--such as Hawaii's Court Annexed 
Arbitration Program-may facilitate and expedite resolution, they may also 
encourage claims which would not otherwise have been made.

further complicating the tort reform Issue, there is no direct relationship 
between laws regarding liability and cost and availability of insurance. 
According to "Insuring Our Future: Report of the Governor's Advisory Coranis- 
sion on Liability Insurance," New York, 1986. "no research currently available 
quantifies the linkage or even irrefutably establishes that such a linkage 
exists." Proponents of tort reform argue that changes which restrict 
liability or limit damage awards will reduce insurance costs; however, a 
variety of factors--including changes in underwriting practices and costs, 
investment returns, market behavior, domestic interest rates, and the national 
economy--determine actual costs. According to Franklin Nutter, president of 
the Alliance of American Insurers, "It Is clearly impossible to say that if 
you adopt a certain tort reform, you will get 'X' reductions in premiums."2

This alternative dispute resolution program is a mandatory, nonbinding 
program designed to handle all tort cases with a probable jury award value of 
S150,000 or less. Arbitration must be completed within nine months from the 
date of service to the last defendant. Litigants may select a private 
arbitrator, or an arbitration commission administrator will assign one to hear 
the case and deliver a judgment. A litigant who wishes to appeal a judgment 
must do so within 20 days of the arbitrator's award. If the court does not 
alter the award by at least 15 percent in favor of the appealing party, that
party is required to pay reasonable costs and feer, costs of jurors, and
attorney's fees up to $5,000.

2Quoted in Public Citizen. "The Impact of Tort Changes on Insurance 
Rates," attached.
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Ihe tort liability issue is one requiring careful consideration in all of its 
parts. While reform is championed by the insurance industry as the solution 
to the "insurance crisis," it is worth noting that there are other avenues to 
cost containment, such as the development of more effective risk management 
programs and regulation of the insurance industry.

I have attached the following items which you may find useful: "The Impact of 
Tort Changes on Insurance Rates." "The Need for .nsurance Reform," and "What 
People are Saying About Liability Insurance and Victims' Rights." Public 
T-LU.Z.CI1. 1986-87; Brenda Irolin, "Controlling Liability Insurance Costs’
State Actions and Tuture Initiatives in the Area of Civil Justice Reform," 
SUig-Leqislative Report. Vol. 11. No. I. January 1986; a portion of "Insuring 
our future: Report of the Governor's Advisory Commission on Liability
Insurance," volume II, New York. 1986; Stephen J. Carroll and Nicholas Pace, 
flilCSSlnq tbe-Effects of Tort Reforms, the Rand Institute for Civil Justice, 
1987; "Medical Malpractice: Six State Case Studies Show Claims and Insurance 
Costs Still Rise Despite Reforms," United States General Accounting Office. 
December 1986; "The Economic Impact of the Texas Liability Law System," a 
report submitted to the Texas Civil Justice League, January 1989; Insurance 
.rryires^Office. "Claim File Data Analysis: Overview," December 1988; Brenda 
Trolin, "Controlling Liability Insurance Costs: State Initiatives in the Area 
of Insurance Regulation," Vol. 11, Ho. 6, May 1986; "Justice for All," The 
Association of Trial Lawyers of America; and information on the effects of 
toit reform on insurance rates, published by the National Insurance Consumer 
Organization.

I hope that this information is useful. If you have further questions, I 
recommend that you contact Brenda Trolin, NCSL, at (303) 623-7800, as an 
excellent source of information on this topic.

Attachments
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I. INTRODUCTION

Liability insurance  availability  and  affordability problems became 
w idespread in the early  1980s. T h e se  problems couched off extensive 
d eba te  over the need for changes to  the  body of lawg governing com ­
pen sa t io n  for personal injury or  p roperty  dam age—the to rt  system. By 
1986, most s ta te  legislatures were considering modifications to the ir  
to r t  systems. In a t least 41 s ta tes ,  the  debate  over what has come to 
be know n as tort reform led to changes in the law.1

T h e  debates, and resulting  changes  in the  law, have given rise to 
w idespread concern about how we should go about measuring the 
effects of tort reforms. T hese  concerns  have been accom panied by 4 
confusing, and som etim es conflicting, claims for w hat it is we w an t or 
need to know in order to  assess the  effects of changes in a s ta te 's  to r t  
system , how we m ight go about developing th a t  knowledge, and  w hat 
d a ta  we need to perform  the  required  research.

T h is  report offers a f ram ew ork  for assessing the effects o f  to r t  
reforms. It provides a coheren t  s t ru c tu re  for system atically  th ink ing  
abou t how research can  c o n tr ib u te  to  the  policy debate  over to r t  
reform. Specifically, the  report has three purposes:

•  T o  alert policym akers to th e  issues th a t  need to be considered 
when assessing to r t  reform.

• T o  suggest the  k inds of  research th a t  would illuminate the 
major policy issues.

•  T o  offer some guidance to  da ta  collection efforts by identifying 
the  generic k inds of d a ta  needed.

T h is  report does no t provide step-by-step  ins truc tions  for assessing 
th e  effects of reforms. N or  does it  provide a list of specific research 
projects  to be perform ed. R esearch  designs will be needed to trans la te  
th e  general guidance provided here into  specific research projects.

W e do not suggest thu t  all th e  studies discussed here are worth 
undertak ing .  Research  a n d  d a ta  collection efforts can  be extrem ely  
costly; it is possible th a t  the  value of the in form ation  ob ta ined  in any 
pa r t icu la r  s tudy  will be less th a n  th e  cost o f  obta in ing  the  inform ation. 
B o th  public officials an d  pr iva te  in te res ts  concerned  with to r t  reform

'Som e proponent* o f reform  argue th a t  relatively few state* have undertaken signifi­
can t reform  and (hat m any of the so-called reform  slates made changes to  their to rt sys­
tem* so m inor as to be negligible. T he Appendix sum m arizes the  to rt reforms enacted in
1986.

1



isaues will have to evaluate the likely benefits of each project, relative 
to its costs, to decide if the effort is worthwhile

L I M I T A T I O N S  O F  T H E  T O R T  R E F O R M  D E B A T E

W hile  the  na tu re  of the debate varies from place to place, depending 
upon a variety of local factors and c ircum stances , certa in  limitations 
characterize  the debate  almost everywhere.

T h e  deba te  focuses almost exclusively on the  ques t ions  of whether, 
and if so, how much, the tort  system affects the  increasing cost and 
declining availability of liability insurance. Reform  p ro ponen ts  argue 
th a t  liability insurance is increasingly costly a n d  som etim es unavail­
able because the to rt  system is increasingly expensive. In the ir  view, 
the only way to  control insurance costs is to modify the to r t  system to 
m ake it less expensive.2 T he ir  opponents  co u n te r  th a t  m alfunctions in 
the opera tion  and regulation of the insurance  system  are the  causa of 
the  problem s, and reform would d isadvantage in jured c la im ants  while 
having little effect on insurance p rem ium s or availability .3 O th e r  issues 
affecting th e  to rt  system and questions of how reform m ight affect it 
are raised from time to time, and seriously considered on occasion. 
But, by and  large, concern over insurance costs  overshadows o ther  con­
siderations.

In fact, however, effects on insurance costs and  ava tbility are no 
more th a n  byproducts of the tort sys tem ’s opera tions.  T h e  system 
serves fundam enta l  social purposes: It provides basic forms of protec­
tion, encourag ing  or discouraging certa in  k inds of  behavior; it estab­
lishes the  rules for compensating those who have suffered losses 
th rough  the  actions of others; and it offers th e  con tex t  for resolving 
civil d isputes  arising out of Injuries or p roperty  damage. Significant 
changes, for b e tte r  or worse, to the  system 's  ability  to de te r  unduly 
risky behavior, to  fairly com pensate  injured parties , or to  encourage 
rap id  and  decisive dispute resolution are arguably  as im portan t  as 
changes in insurance  rates and, in any event, c a n n o t  be disregarded in 
any evaluation  of reform.

Second, the  debates tend  to focus on the  perfo rm ance  of  some indi­
vidual segm ent of  the  tort system, d isregarding its re la tionsh ip  with the 
en tire  system . B u t  a change in any one pa r t  o f  such  a complex system 
can reverberate  throughout the system. W e ca n n o t  understand

JS w , for exam ple, “The Need for Legislative Reform of the  T o rt System : A Report 
on the  L iability Crisis from Affected Organizations." Sidley & A ustin , M ay 1986.

3S«e, for exam ple, T hom as G. Goddard, “T estim ony before the  L iability Insurance 
Com m itaion of the  low* Legislature," Tucson, A l ,  Septem ber 2, 1986.
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observation! of any one par t  w ithout considering how  it affects and is 
affected by what is going on elsewhere in the  system.

Reform proponents, for example, argue th a t  the growing use of the 
legal system contributes to increasing costs .4 T he ir  opponen ts  respond 
with a barrage of s ta tis tics  indicating th a t  the num ber  of lawsuits is 
growing slowly, if at all. T h ro u g h o u t  th is  debate, all sides tend  to 
focua on the num ber of lawsuits, paying little a t ten tion  to  the behavior 
of parties in negotiating claims prior to  the  filing of a su it ,J But any 
change in the general p a t te rn s  of those pre-suit negotia tions can have 
d ram atic  impact on the re la tionship  between the  frequency of lawsuits 
and the costs of the system.® Again, the in te rp re ta t ion  of da ta  on 
events in one par t  of the system (e.g., court filings) depends on events 
in o ther  parts  of the  system (e.g., the  resolution of claims before suits  
are filed).

Third , the  debates are severely constra ined  by da ta  l im itations. P r o ­
ponents  of reform would insist th a t  some particu lar  change in the to r t  
system is needed to bring about cer ta in  im provem ents, but they  gen* 
erally lack the da ta  to e s t im ate  the  am oun t of im provem ent if the 
change were made. Opponents , adam antly  predicting th a t  the  change 
would result in disastrous consequences, are equally unable  to provide 
estim ates of the magnitude of th e  disaster.

M any public and private in s t i tu t ions  collect da ta  relevant to the  to r t  
and  insurance systems. However, the ir  da ta  collection system s focus 
on information needed to inform and  m anage their  own affairs; they 
rarely capture the  kinds of da ta  needed to address the  debate  issues. 
T h e  extensive da ta  collected by s ta te  insurance  regulators, for example, 
are relevant to ra te-m aking and solvency concerns ' and  do not include

'S t* , for ru m p le . Robert D K ilpatrick. “Solving th e  L iw iu it C risis .' address to the 
Rotary Club of Chicago. June 17. 1986 The ’ litigation explosion’ thesis as initially pu t 
forth  by com m entators concerned with the  long-term  viability of the courts is reviewed 
in M ire  G elin te r, “ R eiding the Landscape of Disputes: W h it We Know and Don’t 
Know (and T hink  We Know) About O ur Allegedly C ontentious and Litigious Society.’ 
UCLA l^ti: Review, Vol. 31. No. 1, October 1983. pp. 4-71.

5See, for example. “Are Caseloads Really Increasing?, Y e s . .  T hom as B. M arvell. 
Not Necessarily Stephen D aniels.” The Judges Journal, Sum m er 1986, p. 35.

‘ If defendants generally become less forthcom ing in dealing with claim ants, perhaps 
to  discourage growth in claims or to  ease cash flow pressures, there could be an  increase 
in the  frequency of lawsuits even though claim s are ne ither more prevalent nor larger 
th an  in the p u t .  Conversely, if defendants frequently m ake more a ttrac tive  se ttlem ent 
ofTert, perhaps because the legal system  seems increu in g ly  sym pathetic to the  plaintilT. 
an in creu in g  fraction of claims could be disposed before they reach suit; therefore, the  
rate  a t which suits are filed could be unchanged even if people are, in fact, in creu in g ly  
likely to perceive themselves u  having been injured and to seek com pensation.

C om m issioner Fletcher Bell (K a n su ) , chair of the N ational Association of Insurance 
Com missioners' Legal Liability Insurance T u k  Force, NAIC News Release, K a n s u  City. 
MO, June  12. 1986.
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the in fo rm ation  needed to  determ ine  how any pa r t icu la r  change to the 
tort law m ight affect the  num ber  and sizes of claims, the  am ounts  paid 
to c la im ants ,  or any of th e  o the r  concerns th a t  lie a t  the  heart of the 
reform debate .  Similarly, few courts collect da ta  in sufficient detail to 
identify p a r t icu la r  types of civil cases. T h e  caseload information they 
have generally  lumps to r t  and  o ther  types of civil cases together and 
canno t be used to exam ine tort  reform issues.®

Finally, the  debate  gives rise to widespread dem ands, particularly by 
various public au thorities , for additional data . For the  most part,  these 
dem ands come from persons primarily  concerned  with the ir  own s ta te ’s 
to rt  or insurance  system and  focus on  d a ta  for the ir  s tate. Dem ands 
for da ta  on tort  and insurance  affairs in one s ta te  are seldom coordi­
nated  w ith  dem ands  in o th e r  states. T h e re  is little recognition th a t  
com paring th e  outcomes of claims across s ta te s  is critical to assessing 
the effects of  tort  reform. However, d a ta  for an individual s ta te  may 
prove to be o f  some value.

M oreover, the dem ands for da ta  have not emerged from systematic 
research plans. Once collected, the  d a ta  may prove to be useless to 
address th e  concerns of policymakers. Even worse, if the da ta  collected 
omit e lem ents  essential to a critical analysis, the  en tire  database will 
be unable  to  support the  analyses policym akers require.

A S S E S S I N G  T H E  E F F E C T S  O F  R E F O R M S

T h e  to r t  reform debate  is likely to continue . P ro p o n en ts  o f  reform 
express d issa tisfac tion  w ith  the  ex ten t  o f  reform in m any s ta tes, sug­
gesting t h a t  the  changes are inadequate . It is likely they will seek 
additional changes in subsequen t legislative sessions. At the same 
time, o p p o n en ts  of reform are going to  seek rollbacks o f  w hat they c o n ­
sider to be th e  more onerous changes in to r t  law.

Aside from  the  ongoing political deba te  on th e  need for to r t  reform, 
a d ispassionate  view of the  system suggests a n o th e r  critical issue: In  
our ignorance  of  how these  reforms will affect the  system, we have 
alm ost ce r ta in ly  made som e mistakes. E ven  w hen  the  reforms were 
adopted w ith  general agreem ent, o th e r  p a r ts  o f  the  system  may be 
affected w ith  undesirable  consequences; a n d  where th e  effects of  reform 
were an tic ipa ted ,  the ir  m agnitude  m ay be e i ther  g rea te r  o r  less th a n  
in tended. T h e  debate over how to f ine- tune  the  system  could prove to 
be as h ea ted  as th e  debate  over w hether  reform  was needed in the first 
place.

®Se« N ational C enter for S la te  Court*, State  Court Caseload Statistics. A nnual Report 
1984, Wi I H am burg , VA, 1986. for a d iw u u io n  o f the  data m ain tained  by sta te  court »yt- 
tern*.



ny p a r t icu la r  change to  the 
>f claims, the  am o u n ts  paid 
th a t  lie a t  the  hear t  o f  the 
da ta  in sufficient detail to 
caseload in fo rm ation  they 

o f civil cases together  and
i.8

id dem ands, particularly  by 
a. For the  m ost part ,  these  
m e d  with th e ir  own s ta te ’s 
. for the ir  s tate. D em ands  
le s ta te  are  seldom coordi- 
e is little recognition th a t  
a tes  is critical to  assessing 
or an individual s ta te  may

t emerged from system atic  
ay prove to  be useless to 
worse, if th e  da ta  collected 
s, th e  en tire  da tabase  will 
»rs require.

lU tfTVroponents of  reform 
■form in m any  s ta tes, sug- 
It is likely they  will seek 
e sessions. At the  same 
•ollbacks of w hat they con- 
law.
i  the  need for to r t  reform, 

a n o th e r  critical issue: In  
ffect the  system , we have 
n when the  reforms were 
t s  o f  th e  system  may be 
where the  effects of reform 
•ither g rea te r  o r  less th a n  
th e  system could prove to 

rm  was needed in the first

a**load S la tu ttc i: A nnua l Report 
u  m aintained by l u t e  court sys-

F uture  debates over to r t  reform will lead to dem ands for evaluations 
o f  th e  past reforms. S ta te s  con tem pla ting  to rt  law changes will w an t 
to  learn from the  experiences o f  others .

Public officials a n d  private  parties  have made it clear th a t  they  
expect results to follow reform. S ta te s  th a t  enacted  reforms will be 
pressured  to exam ine  the  results  of those reforms. (“Have we gotten 
what we though t we were going to get w hen we w ent along with  reform
in th e  first p lace?")9

F u r th e r  com plica ting  the  s i tua t ion , the dem ands for evaluation a n d  
data  are som etim es m aneuvers  am ong political adversaries ra th e r  th a n  
serious requests for policy-relevant information. T h is  con tr ibu tes  to 
the  problem of identify ing the research th a t  would il lum inate  th e  policy 
debate  and  the  d a ta  needed to  con d u c t  th a t  research.

T h u s ,  th e  debate  con tinues ,  w ith  m any  dem ands for in fo rm ation  b u t  
little regard for th e  da ta  and  research needed to provide it. At the  
same time, new or en h an ced  da ta  system s are in dem and, and  som e are 
being put into place w ithou t m uch regard for the kinds of research they  
m ight support or th e  ways in which th a t  research is l inked to  policy 
concerns. Conflic ting dem an d s  have led to a system o f  d a ta  collection 
a n d  research req u irem en ts  th a t  can  fairly be described as chaotic.

M ore fundam enta lly ,  there  is no coherent framework for evaluation. 
To our knowledge, no one has tr ied  to make clear w hat we need to 
know: how in fo rm ation  on one subject relates to in fo rm ation  on 
ano ther,  what k inds  of  approaches are appropriate  for try ing  to  get 
which kinds o f  in fo rm ation , a n d  so forth .

C L A I M A N T S  A N D  D E F E N D A N T S

W e use the  word “c la im an t"  to  refer to  the  person, o rgan iza tion , o r  
insti tu t ion  pursu ing  a claim w h e th e r  or not they have filed suit. S im i­
larly, we use the  word “de fendan t"  in  reference to  the  person, o rgan iza ­
tion . o r  in s t i tu t io n  aga ins t  w hom  a  claim is b rought, again  w ith o u t  
regard to  the  filing o f  a lawsuit. In general, we do not d is tinguish  
between the  d e fe n d a n t  and, if the re  is one, the insurer. In  d iscussing 
th e  effects o f  reform  on  se t t lem en t  negotiations, for example, we would 
refer to the “d e fe n d a n t 's  offer" r a th e r  th a n  to the  “offer m ade by th e  
d e fendan t  or insurer ."

’See. for tra m p le , W illiam  D. Hager “T he C om m iuioner C om m enu ," in Iowa 
In ju ra n c t Quarterly, Vol. II. Fall 1986.



OVERVIE W OF THIS R E P O R T

Section II begin* with an overview of the connection* between tort 
reform and  the  societal outcom es of policy interest.  T h e  overview sug­
gest* four baaic kind* of policy questions in a»sessing the  effects of to r t  
reform. Subsequen t  sections focus on  each of these  questions in tu m , 
d iscussing the  kinds of research needed to il lum inate  th e  question, the 
stra teg ies  th a t  might be used to do th e  work, a n d  the  kinds of da ta  
needed to  conduct the research. Section  VII p resen ts  our suggestions 
for w ha t  can  be done now.

Analyses of the effects o f  to r t  reforms u lt im ate ly  involve com pari­
sons o f  s ta tes  t h a t  have enac ted  the  reforms of in te re s t  to  sta tes th a t  
have not. T h e  Appendix lists the  reforms th a t  were enacted  in each 
s ta te  in 1986.



II. WHAT DO WE NEED TO KNOW?
o n n ec tions  be tw een  t o n  
rest. T h e  overview sug- 
' s s m g  the  effects of tort  
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a n d  the  k inds  of da ta  
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of in te res t  to  s ta tes  th a t  
a t  were enac ted  in each

M uch of the  reform debate focuses on the  re la tionsh ip  between the 
to r t  system  and  the  costs and availability of insurance. Most dem ands 
for to rt  reform evaluations and the data  needed to  conduct them  c o n ­
c en tra te  on inform ation presumed relevant to the  connec tion , if any, 
between the  tort  and insurance systems But ana lyses  concerned 
exclusively with th is  relationship would be grossly inadequate  and 
could be misleading. T h is  section discusses the in fo rm ation  policv- 
m akers  need to assess the  effects of reforms

A N  O V E R V I E W  O F  T H E  T O R T  S Y S T E M

T h e  objectives of the tort system are num erous a n d  conflicting, and 
not all are explicit. T he  balance among them  is subject to continual 
change as social perceptions and preferences change Nevertheless, the 
objectives can be defined in term s of the system  s effects on three 
major areas  of social concern:

•  T h e  economic and social well-being of the  society at large
• T h e  injuries and  grievances suffered by individuals and groups 

w ith in  the  society.
•  T h e  p rom pt,  efficient, and just resolution of d isputes

T h e  t o n  system can affect these areas indirectly  th rough  legal rules. 
T h e  rules influence the  behavior of people and  in s t i tu t io n s  and. to the 
ex ten t  tha t  they  modify behavior, influence ou r  economic and  social 
well-being, the injuries we suffer, and the ou tcom es of resulting 
d isputes  Figure 1 depicts one view of the connec tions  among legal 
rules and  the  social purposes served by the  t o n  system

Productive behavior refers to the everyday ac tiv it ies  of businesses, 
organizations, and  individuals producing the  goods an d  services we all 
enjoy: for example, the  activities of m a n u fac tu re rs  producing goods, 
the  ac tions of health  professionals providing medical services, the 
behavior of drivers providing private or public t ra n sp o r ta t io n ,  and the  
activities  o f  insurers  providing insurance. B u t as Fig. I indicates, p ro ­
ductive behavior sometimes results in injuries o r  grievances, which, if 
not informally  resolved by the parties, become d isputes.

D isputes are resolved through interactions am ong  peo p le—claim ants  
and  defendants , th e ir  legal representatives, judges, jurors , mediators,
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arbitrator*, and to  forth  T h e  behavior of th o te  involved in dispute 
resolution are affected by legal rules, but they are a lto  affected by the  
parties ' a tt i tudes , e ip ec ta t io n s ,  and incentives, which, in tu rn ,  are 
shaped by num erous  economic, political, and tociai forces.

Parties ' d isputing behaviors determ ine the  outcom es o f  disputes. 
Dispute outcomes, in tu rn , influence a tt i tudes,  expecta tions, and incen ­
tives of individuals and  ins t i tu t ions  Finally, productive behavior is 
affected by both  legal rules and  individuals' and  in s t i tu t io n s '  a tt i tudes, 
expectations, and  incentives.

Consider the re la tionship  between to rt  reform and  insurance  costs. 
Assume some change in legal rules For tha t  change to  have any effect, 
it must s tim ulate  a change in someone 's  d isputing  behavior. If those 
involved in resolving d isputes are unaware of  th e  change in the  law, or 
simply choose to  disregard the  change, d ispute  outcom es will rem ain  
the  same Unless there  is some change in d ispute  outcom es, the  losses 
insurers expect to  incur are unaffected and insurers  have no incentive 
to  modify underw riting  practices or premiums.

Suppose, on the  o ther  hand , th a t  the change in the  law induces some 
change in the  d isputing  behavior of those resolving claims. A cap on 
awards for pain and  suffering, for example, m ight lead d e fendan ts  c o n ­
fronted with substan tia l  claims to  offer less in se t t lem en t  th a n  they  
would if the  po ten tia l  trial award were unlimited. Similarly , p la in tiff  
a ttorneys might scale down the ir  dem ands in cases where poten tia l  v e r­
dicts are constra ined  b> the  cap T he  changes in d ispu ting  behavior 
may. in tu rn ,  result in different d ispute  outcomes. Large claims, for 
example, might se tt le  for less when awards for pa in  and  suffering are 
capped than  if ihere  been no cap. U nderw riters  a n d  o the rs  forecasting 
the  outcomes of future d isputes  may observe th a t  som e types of 
disputes are now being resolved at lower cost th a n  used to  be the case 
and  revise the ir  expecta tions of  future costs accordingly. T o  the  ex ten t  
th a t  prem ium s reflect expected future costs, they  will th e n  decrease.

Thus, d ispute  outcom es are the  signals sen t by the  system  to those  
engaged in productive activities (eg . ,  insurers).  T o  b r ing  abou t 
changes in those activities ( e g .  lower insurance  prem ium s) ,  d ispute  
outcomes m ust be changed. But. outcomes will change only when 
dispute resolution behavior is modified.

B A S IC  P O L I C Y  Q U E S T I O N S

T h e  view of th e  system offered above suggests four basic policy 
questions needed to  assess the  effects of reforms.
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H ow  S o o n  Can W e E x p e c t  to S e e  th e  
E ffect*  o f  R eform *?

Reform* wilt no t affect d ispute  outcom es un til  dispute resolution 
behavior changes. B ehavioral changes will not occur overnight; some 
reform* may never affect anyone 's  behavior. T im e  must pass before a 
new law takes full o r  even m easurable  effect because it takes time for 
participant* in the  d ispu ting  process to  adjust the ir  behavior.

T h e  im plem enta t ion  of  laws has  received surprisingly little study. 
Therefore, we need to  s tudy  the  ways laws are implemented, the 
am ount of time necessary  for behavioral changes, if any. to occur, and 
the way* disputes a re  resolved during  these trans it ion  periods as 
behavior responds to  changes  in the  law.

H a v e  R e fo r m s  A f fe c te d  th e  O u tc o m e s  
o f  D isp u tes?

T h e  effects of  reform  on th e  costs  of  the  system are d e a r ly  a major 
policy concern. But a n u m b er  of o th e r  outcom es are also w orthy  of 
study. Filing p a t te rn s  can  be affected by changes in the law: Reform 
can affect l i t igan ts’ percep tions  of th e  ra te  of re tu rn  to litigation, and 
thus, the  incentive to  litigate. Reform  can  also affect w hether litigants  
perceive the  law in a ju r isd ic tion  as sym pathe tic  to their position and  
thus, the ir  in terest  in pursu ing  the  d ispute  there  ra ther  th a n  some 
o the r  forum.

Reforms th a t  affect e i th e r  the  costs  of  litigation or litigants ' pe rcep ­
tions of the rate o f  re tu rn  can  affect disposition patterns .  M ore or 
fewer cases might be se t t led  ra th e r  th a n  pursued  to trial; cases might 
be encouraged to  se tt le  earlie r  or later.

Reforms can d irectly  affect l itigation  costs. Additionally, changes in 
e i ther  disposition p a t te rn s  or  in filing p a t te rn s  or both  are likely to  
affect the  public a n d  pr iva te  costs  of  litigation.

We need analyses o f  th e  effects o f  reform on costs, including the 
am ounts  paid injured p a r t ie s  in com pensa tion  and the transac tions  
costs incurred. T o  place those  resu lts  in the ir  proper c o n te i t .  we need 
analy*es of the effects of  reform s on filing and  disposition p a tte rns .

W ho Won? W ho L o st?  H o w  M uch?

If reform affects the  ou tcom es o f  any dispute, someone m ust pay, 
an d  someone else be pa id  more o r  less th a n  would have been paid 
w ithout reform. T h e  w inners  in reform are those who pay less, or are 
paid more; the  losers are  those who pay more, or are paid  less.
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Regardless of th e  concerns t h a t  m otivated  any par t icu la r  reform, 
effects on the equity of the sys tem  can n o t  be neglected. W ho won? 
W h o  lost? How m uch? W ho paid  the  price of reform?

D id  R e fo r m  A f fe c t  E c o n o m ic  O u tcom e*  or Injurie*?

Finally, while the  debate has  focused on the costs of the  system, the 
indem nifica tion  of  injured pa r t ie s  is only one of  the to r t  sy s tem ’s p u r ­
poses. T h e  system  also shapes our basic obligations to each o the r  and  
influences the s t ru c tu re  and policies o f  o ur social and  economic in s t i tu ­
tions. M odifications to the  to r t  system , w hether  or not they  have cost 
o r  equity  effects, may affect p roducers '  and  service providers’ decisions 
regarding the k inds, charac teris t ics ,  and  prices of  the  goods and  se r ­
vices they  m ake available to society. C hanges in these  decisions can 
resu lt  in changes in the  conste l la t ion  of  goods and  services consum ed 
by society and. consequently, in society’s well-being.

At the  same lime, changes in th e  k inds and  charac ter is tics  of ava il­
able goods and  services can genera te  changes in the  frequency and  
severity  of the  injuries incurred  by the use of goods or services.

M ore generally, to r t  reforms can  affect p ressures on m anufac tu rers  
a n d  service providers to keep goods and  services associated  with liabil­
ity claims off the  m arke t o r  to  m ake them  safer. W h e th e r  society 
gains or loses when products  or services are w ithd raw n  from m arke ts  
o r  are modified depends on value judgm en ts  regarding the  usefulness of 
th e  product or service, the  costs  o f  modification, the costs of injuries, 
a n d  related issues. W hatever  those  judgm ents  might be. policymakers 
need to  assess th e  effects of reform s on the  de te rrence  function of the 
system .

e. someone m ust pay, 
vould have been paid 
e who pay less, or are 
•re, o r  are paid less.



III. HOW SOON CAN WE EXPECT TO SEE THE 
EFFECTS OF REFORM?

I M P L E M E N T A T I O N  P R O B L E M S

V a lid ity  and In te r p r e ta t io n

Changes in  ihe  low are rarely im plem ented im m ediately , and, in 
fact, may never be fully implemented. W hether ,  and  to w hat ex ten t,  a 
law of u n cer ta in  validity affects the outcomes of  d isputes  is an  open 
question. It is possible th a t  « reform will not be fully effective so long 
as its s ta tus  is unce r ta in

California 's  medical malpractice tort reform package, enac ted  in 
■*975. is an exam ple  o f  im plem enta tion  delay due to  sequentia l  c o n s t i ­
tu tional challenges to  each of its provisions. It took more th a n  a 
decade of l itigation to  finally determine the  legitimacy of th e  law T he  
degree to  which th e  outcom es of medical malpractice  cases resolved 
during the t ran s i t io n a l  period were affected by th e  reform  package is 
unknown. If the  law did not become fully effective u n ti l  the  mid- 
1980s. analyses of its  effects based on earlier da ta  may be misleading.

T h e  im p lem en ta t ion  of a reform can a l to  he delayed by ques t ions  of 
in te rp re ta t ion  an d  application . Consider, for example, a cap  on d a m ­
ages for pain and  suffering. T h e  wording of the  s ta tu te  m ay not be 
clear as to w h e th e r  th e  cap applies to the award assessed against each 
defendant in a m ult ip le-defendant case or to  the  aggregate aw ard  p ro ­
vided to  the  p lain tiff .  It m ay not be clear w he the r  the cap  applies to 
cases in the system  at the  tim e the law was passed or only  to  cases 
filed after  its  effective date . Independent of th e  in ten t io n s  o f  those 
who framed th e  law, there  may be disputes as to  the  legitimacy of 
those in ten tions.

O p e r a t io n a l  P r o c e d u r e s

Even when the  m ean ing  of a reform is clear, its  effect re m a in s  p ro b ­
lematic until  it is p u t  into operation. A law becomes m ore th a n  words 
on paper  when it causes som eone to  do som ething. It m u s t  specify1 who 
must do w hat,  w hat measures are to be used to  discover w h e th e r  they 
have done it. and  w hat should  be done if they  haven 't .

Consider, again , th e  exam ple of a cap c w a r d s .  A ssum ing  consti­
tu tional and  in te rp re ta t iv e  issues have been resolved, th e  cap  m ust still
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be enforced O ne possibility is to  instruct th e  jury n i t  to aw ard  more 
th a n  the  specified amount for pa in  and  suffering. A ppropriate  jury 
ina tructions,  possibly requiring item ization  of the c o m p o n e n t i  of the 
award, must be developed

W h a t  if the judge believes th a t  the  jury has disregarded the cap. 
re tu rn in g  an award tha t  includes an excessive am ount for pain and 
suffe r ing0 Rules are needed to establish  the judge's responsibility and 
the  factors he muat consider.

A lternatively , enforcement of  the cap  m ight be left to  the  judge, 
leaving the  jury free to return any award it deems appropria te . Here, 
too. rules establishing the ju d g e s  responsibility  and au th o r i ty  in 
enforc ing the cap are needed.

C aliforn ia 's  medical malpractice reform package i l lustra tes  the p ro b ­
lem of opera tional procedures. T h e  package includes a l im ita t ion  on 
con tingen t  fees in the form of a fee schedule. In California , however, 
con t in g en t  fees are not reported. T h e re  is no  reason to suppose th a t  
p la in t i f f  a t to rneys  are charging lees o th e r  th a n  those specified by the  
re fo rm .1 hut the re  is no way to system atically  examine how tha t  p rov i­
s ion o f  the law operates nor is there  a way to  system atically  enforce 
th e  law.

R e c o g n i z i n g  t h e  E f f e c ts  o f  t h e  L a w

T h e  vast majority  of civil cases are resolved in se t t lem en t  negotia­
t io n s  Because parties are free to se ttle  a d ispute on any  mutually 
acceptab le  term s, settlement negotia tions  a re  affected by changes in 
th e  law th a t  a lte r  parties ' bargaining posit ions and  strategies. These  
s tra teg ies ,  in tu rn ,  reflect expec ta tions o f  th e  likely outcom e of the 
claim  if pursued  to  verdict and the  costs of litigation.

But expec ta tions of verdicts and  litigation costs may no t  change the 
in s ta n t  a reform is enacted. A ttorneys,  c la im s adjusters , and o thers  
involved in th e  negotiating process may require time to  learn w hat 
d ifference a change will make. Will the  first verdict re tu rned  under 
th e  new legal regime change expec ta tions?  O r will it take two verdicts, 
o r  ten  verdicts, or ten  years o f  verdicts  before the se t t lem en t  negotia­
tion  process is changed? T he  effects of reform will be realized only 
a f te r  people become aware o f  the change in bargain ing  s treng th  
b rough t about by the change in the  law.

'T h e  California S u i t  Bar A llo cu tio n  u  in v e iliia tin g  an allegation th a t an attorney 
collected an excetuve fee in a medical m alpractice auit. See Jo h n  K endall. 'T r ia l  
Lawyer C h ie f i  Fee D iipu tr Will Co to  Bar,* Lot A n g tle i  Timer. October 7. 1987. p. 21.
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RESEARCH REQUIREMENTS

T o  learn more «bout the  nature and  effect o f  im plem enta tion  p rob­
lem*, three kinds of analyses are needed to  focus on the tim ing of 
reform activities, the  behavior of par t ic ip an ts  in d isputes pending com ­
plete im plem enta tion  of a reform, an d  the differential effecta of  alte«- 
native im plem enta tion  strategies

T h e  T im in g  o f  R e fo rm  A c t iv i t ie s

Conducting  studies before fundam enta l questions are resolved may 
misconstrue the effects the law will have once it is i'ully in place. 
Policymakers and researchers need to  know the  tim ing  of activities 
that influence the im plem entation  process. W h en  were constitu tional 
challenges resolved? W hen were questions regarding the in terpre ta tion  
of key terms and phrases finally answ ered0 M ore generally, when did 
the law become cer ta in?  T h e  answers to these questions govern both 
the timing of future research and the in te rp re ta t io n  of research r e s u l t l

B e h a v io r  P e n d in g  Im p lem en ta t io n

Policymakers and  researchers need to know how parties involved in 
d ispute  resolution—judges, jurors, a tto rneys ,  c la im s adjusters, and  so 
fo r th —behave during the im plem enta tion  process when the s ta tu s  of a 
reform is uncerta in . Do they conduct them selves as though the  reform 
had not been enacted, as though its validity o r  in te rp re ta t ion  was 
unquestioned, or somewhere in be tw een? How long does it take to 
learn the practical consequences of a new I b w ?  H o w  do people behave 
when the s ta tu s  of a new law is ce rta in  b u t  its prac tica l consequences 
are still unknow n because cases to which it applies have not yet gone 
to tr ia l?  T h e  answers to  these questions d e te rm ine  how much we can 
rely on analyses of reforms conducted before reforms are  fully im ple­
mented; they  also provide guidance on in t i .p r e t in g  analysis results  to 
anticipate the  likely effects of the reform s once fully im plemented.

A lte r n a t iv e  Im p lem en ta t io n  S t r a t e g ie s

D epending on the  nature of the reform, there  may be several ways of 
going about im plem entation , each with its  own implications for the 
speed and m agnitude of the  reform ’s effects. Po licym akers need to  
know the differential effects of a l te rnative  im p lem enta tion  strategies.

For example, a reform requiring com pensa tion  from collateral 
sources to be offset could be im plem ented  by ins truc ting  the  jury  to  
adjust for such sources in arriving at its award. Alternatively, the  jury
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S T R A T E G IE S  FOR S T U D Y I N G  I M P L E M E N T A T IO N

G e n e r a l  A pproach

Case studies of the  behavior of people involved in d ispute  resolution 
are an  appropriate s tra tegy  for studying tort reform im plem enta t ion . 
We need to examine their  ac tions when the law is uncerta in ,  a n d  after 
the law is certain but its effects are still unknow n. In e i the r  case, 
research needs to probe the expectations and perceptions of the  parties 
and their  reasons for acting as they did, t

W e can initiate studies now to exam ine how people today  are nego­
tia ting  in the  new env ironm ents  created  by the  reforms enac ted  'a s t  
year. Consider for example. C alifo in ia 's  P roposition  51, modifying the  
doctrine of joint and several liability. Researchers can investigate  the  
sett lem ent policies of p resum ably  affected insti tu tions, such as govern­
m ent agencies, to identify how they  are responding to  the  change in 
the  law. By studying o th e r  s ta tes  th a t  have similarly modified the ir  
tort  systems, researchers can  identify the com m on them es  th a t  run 
through  different im plem enta tion  experiences.

Retrospective studies o f  im plem enta tion  are also possible. During 
the mid-1970s, a num ber of s ta tes  modified their laws re levant to  m edi­
cal malpractice. R esearchers  can examine the experiences of  those 
involved in medical malpractice d isputes to develop an  unders tand ing  
of how people behaved during  the  trans it ion  period.

An E x a m p le :  I m p le m e n t in g  C a l i fo r n ia 's  
J u d ic ia l  A rb itra t io n  P r o g r a m

In 1978, the California S ta te  Legislature enacted  m an d a to ry  judicial 
arb i tra t ion  to  alleviate increasing civil caseloads, stabilize cou rt  costs, 
and  reduce time to  disposition a n d  o the r  burdens on  li t igants . An 
analysis of im plem entation  by the local courts  d e m o n s tra te s  b o th  the



m ethods of  im plem enta tion  analysis and  the k inds  o f  results th a t  can 
be ob ta ined .2

T h e  analysis was primarily  based on in terview s w ith  court officials 
and  practic ing a tto rneys  in courts  represen ting  d ifferent-sized jurisd ic­
tions and different sections of the  state. In each court,  the researchers 
interviewed the  judge responsible for d irec ting  th e  a rb i t ra t io n  program, 
the court executive officer or the  depu ty  or  bo th , the arb itra t ion  
adm in is tra to r ,  and  a t to rneys  who were fam iliar w ith  th e  program.

T h e  s tudy  found tha t  local courts  m ade very d iffe ren t  im p lem en ta ­
tion decisions in adopting  a series of rules or policies to  establish  the ir  
program 's  opera ting  procedures. In doing so, som e o f  the courts  con ­
sciously deviated  from s ta tu to ry  provisions a n d  Ju d ic ia l  Council rules. 
And where local discretion was perm itted ,  local co u r ts  opted  for d if­
ferent approaches. For example, a lthough Jud ic ia l  Council rules set 
forth a detailed tim etable  for the sequence of s teps  in the arb itra t ion  
process, som e courts  deviated from those rules: Som e adopted  special 
practices to  accelerate th e  process; o the rs  de l ibera te ly  pursued  a “n o ­
m onitoring" policy once an  a rb itra to r  was assigned to a case.

It may be th a t  each c o u r t ’s im plem enta t ion  decisions resulted in the  
a rb itra t ion  program  best suited to its needs, given th e  resources avail­
able to it and  the  dem ands  on it. N onethe less ,  these  decisions p ro ­
foundly affected the  degree to which each cou r t 's  p rogram  achieved the  
s ta ted  goals. Failing to take account of  local cou rts '  im plem enta tion  
decisions would result in very misleading conclusions. For example, 
some courts  required th a t  all li tigants whose cases were assigned to 
a rb itra t ion  appear at a se tt lem ent conference prior to  a rb itra tion . In 
these courts, the  a rb itra tion  program actually  increased pressures on 
court resources, not because a rb itra t ion  p rogram s necessarily  burden 
courts, bu t  ra th e r  because these courts  chose  to  expend judicial
resources to ease burdens on the a rb itra t ion  p ro g ra m .3

D a ta  R e q u ir e m e n ts

T h e  m ost basic data  requirement is in fo rm ation  on th e  riming of 
im plem enta tion  activities: when  reform s were enacted , w hat the ir

5Deborah R Hensler. Albert J. L ipion. and E lizabeth S. Rolph. Judicial A r b i t r a te  in 
Caii/omia: The F m i Ytar, T h e  RAND C orporation. R-3733 IC J, 1981.

3Th»se courts offer an intriguing example o f th e  ways in w hich m eans and ends can 
b-ccm e inverted in the  im plem entation process: They were expending approxim ately 30 
m inutes o f judicial tim e per case to  avoid overburdening a program  th a t was m eant to 
relieve pressure on th e  judicial system
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effective dates were, an d  when constitu tional challenges to them  were 
resolved.4

T o  study the  im p lem en ta t io n  process, we need data  on the  e x p e r i ­
ences, activities, and  perceptions of a ttorneys and claims m anagers. 
Researchers need to  interview  and  observe people involved in d ispu te  
resolution to u n d e rs ta n d  what they are doing and why; th e ir  objectives 
an d  goals; and how changes in the  law have affected the ir  objectives, 
perceptions, an d  d ispu ting  strategies.

Consider, again, th e  study of California 's judicial a rb i t ra t io n  p ro ­
gram. T h e  researchers  interviewed executive, legislative, an d  judicial 
personnel involved in the  design of the program. T h ey  in terview ed 
local court  officials who decided how the progTarn would be im p le ­
m ented at the local level or were responsible for its subsequen t  o p e ra ­
tion , or both. T h e y  intei .’iewed a ttorneys who served as  a rb i t r a to r s  
and  a ttorneys whose cases had gone before arb itra tors . T h e  interviews 
included represen ta t ives  of all those involved, except litigants , in the  
resolution of d ispu tes  applicable  to the program.

In addition to  interviewing representatives of different perspectives, 
the  researchers purposely  selected study sites th a t  span th e  ra n g e -o f  
the  jurisdictions involved in the  program. T h is  allowed th e m  to e x a m ­
ine ’’e ther  th e  form al rules and  s ta tu to ry  provisions were be ing  
implc .ented in a un ifo rm  m an n e r  and, if not. how differences in 
mpli ien ta tion  decisions were linked to differences am ong the  sites. 

T h ey  could th u s  identify  the  factors affecting im plem enta tion  a n d  th e  
features of the law th a t ,  if changed, might induce the originally  desired  
behavior.

S tudies of th e  im p lem en ta t ion  o f  reforms can  be conducted  while the  
im plem enta tion  process is un d er  way. In fact, im p lem enta tion  s tud ies  
would probably  yield more accura te  results if undertaken  while those  
involved are still engaged in the process. Studies deferred  to  some 
future date  will suffer the  problem s of recall and ra tiona liza t ion  th a t  
often plague re trospective  studies.

In it ia ting  s tud ies  now of how those involved in d ispu te  resolution 
are  behaving a n d  how the ir  behavior changes in response  to reform  
could inform  th e  c u r re n t  policy debate. Policymakers are  pressed  to 
make judgm en ts  on th e  need for further reforms, or on th e  need  to 
undo pas t  reforms, on  the  basis of what seem to be th e  effects  o f  
reforms, w he the r  or no t the  reforms have had  sufficient t im e  to  in f lu ­
ence behavior. Im p lem en ta t io n  studies can suggest how m u ch  we can  
base policy on w hat is happen ing  in the  tort  system now. F o r  exam ple, 
im plem enta t ion  s tud ies  may find th a t  im portan t  p layers in  the  system

*The Appendix is a step  tow ard the  creation of th it d t u b u e .
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h«ve no t  yet adapted  to  the reforms, and we can n o t  base policy on the 
a ssum ption  th a t  the ir  c u rren t  behavior will continue.

Im plem enta t ion  studies will also guide the tim ing  of studies of the 
effects o f  reforms. We need to know  the degree to  which reforms have 
been im plem ented  before we can decide when to s tudy  the ir  effects.



IV. HAVE REFORMS AFFECTED THE 
OUTCOMES OF DISPUTES?

T h e  policy debale  cen te rs  on the effects of reform on “costa." m e a n ­
ing defendants ' an d  insurers’ aggregate o u tlays—the sum of indemnity 
pay m en ts  to injured parties  and  legal defense costs. But there are 
several o ther  types of d ispute  outcomes th a t  could be affected by 
reform. While these are  less directly related to insurance costa—they 
are  nonetheless im portan t  and need to be considered.

D I S P U T E  O U T C O M E S

A g g r e g a t e  O u tla y s

T h e  basic question is. How have d e fendan ts ’ and  insurers ' aggregate 
ou tlays  been affected by reform 0 In considering how research can help 
answ er this question, it is im portan t to recognize th a t  aggregate outlays 
include several different com ponents. Outlays comprise indem nity  plus 
defense costs. Indem nity , in turn , is the product o f  the frequency of 
claims, the percentage of claims closed with paym ent,  and the  average 
size of paid claims,

Reforms can impinge on different com ponents  of outlays in different 
ways, affecting one bu t not another, or affecting two or more com ­
po n en ts  in the same or in different directions. T o  fully appreciate 
effects o f  reforms, we need to identify effects on outlays a n d  on com ­
po n en ts  of outlays. W e w ant to know w hether  changes in aggregate 
outlays came about because of changes in the  am o u n t  o f  indemnity 
pa id  or because of changes in defense costs o r  both. T o  the  ex ten t that 
indem nity  was affected by reform, we also w an t to know w h e th e r  those 
effects resulted from changes in claim frequency, o r  in the  fraction of 
cla im s closed with paym ent,  or in the size of  paym ents, o r  in a com bi­
na tion  of  the three.

P a tr ic ia  D anzon 's  s tudy  of the effects of medical malpractice 
reforms on th e  frequency and  magnitude of claims i l lustra tes  the 
im portance  of  analyzing separately the com ponen ts  of ou tlays .1 She 
found th a t  th e  in troduction  o f  arbitration of  medical m alpractice  cases 
increased outlays. Does th is  imply th a t  a rb i t ra t io n  resu lted  in larger

'P» trici»  M. Danzon. S e n  Evidence an the Frequency and S e ve n ty  o f Medical 
Malpractice Claims, T h t  RAND C orpom ion , R-3410-ICJ, 1986.
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indemnity payment*0 No: She also found th a t  a rb i tra t ion  contributed 
to increased claim frequency. (P resum ably  a rb itra tion  offered a less 
expensive means for resolving disputes, encouraging parties to make 
claims otherwise too small to  w arran t  pursuing when only the  more 
expensive, traditional m eans were a v a i l a b le ) Because the  frequency of 
smaller claims grew, the size of the  average paid claim declined. But 
because there were more cla im s overall, to ta l outlays increased.

D isp o s it io n  P a tte r n s

Changes in the law can  affect the  point at which a d ispute  is 
resolved (before suit was filed, filing, just before trial, etc.). L itigants ' 
decisions about whether to  m ake an  offer, how much, or w hether to 
accept an offer made by the  o th e r  side partia lly  depend on their  expec* 
ta t ions  of the  financial consequences  o f  pursuing the  m atter .  Legal 
changes tha t  affect e ither th e  expected  recovery or the  costs of l i t iga­
tion can influence negotia ting  stra tegies  on both  sides. And if e ither 
side's negotiating strategy changes, the dispute may se ttle  earlier (or 
later) in the process.

Reforms th a t  reduce e i the r  the  odds th a t  the p lain tiff  will prevail a t 
tr ial or the likely size of th e  award will reduce both sides’ expectations 
of the expected recovery A se tt lem en t offer th a t  would have appeared 
inadequate to the c laimant p rior  to  the reform may be acceptable after  
the reform. On the o ther  hand , the  defendan t might be more willing to  
risk trial a f ter  the reform an d ,  consequently , be less forthcoming in s e t ­
t lem ent negotiations T h e  net effect on disposition pa tte rns  will 
depend on how much c la im an ts '  expecta tions change relative to the  
changes in defendants ' expectations.^

Reforms th a t  affect the  u n ce r ta in ty  of  dispute outcomes can  also 
affect disposition patte rns .  Reform s th a t  reduce the uncer ta in ty  of  
d ispute  outcomes will encourage se t t lem en t  and  reduce the need for 
p rotracted  litigation. C aps on awards, for example, can  reduce the 
difference between p la in t i f f s  an d  de fendan t 's  expecta tions as to the  
value of a case and lead to more rap id  resolution. Conversely, reforms

’Suppose a reform p n e ra lly  reduce* claim ant* ' expectations m ore ih tn  defendant* ' 
expectations. W hile defendants may now make lower settlem ent offer* (because they are 
a  tittle  more op tim um  about th e ir  chance* at tria l thould  the  offer be declined), 
claimant* will be relatively more w illinf to  accept defendant* ' offeri (becau»e they are. 
comparatively, a lot more p tm m u t ic  about their tria l pro*pect*l. B oth the fraction of 
daim a resolved before a lu it was Hied and the fraction of suit* resolved before trial will 
likely increase. Conversely, if defendants generally believe thu reform  had a com para­
tively large effect on trial p ro sp e .u  while claim ant* see the effect as being m uch smeller, 
defendant* ro*y substantially reduce th e ir settlem ent offers while claim ant* ' settlem ent 
dem ands decline only a little. If  so. fewer claims will be resolved before suit and fewer 
lawsuits settled before trial th an  w ithout reform.
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tha t  increase the uncer ta in ty  of dispute outcom es can widen th e  gap 
between c la im an ts ’ ano  defendants ' expectations, reducing the  pros­
pects for se t t lem ent and, where sett lem ent is still feasible, increasing 
the am oun t o f  time a n d  effort to reach se tt lem ent.

Changes in disposition pa tte rns  are im p o r tan t  in them selves; the  
time to  disposition is obviously of interest to th e  parties . Disposition 
p a t te rn s  are also a key factor in in te rpre ting  changes in the frequency 
of lawsuits an d  signal the effects of reforms on  pa r t ie s '  negotiating 
strategies. D isposition  pa tte rns  can  be a significant fac tor  in the  costs 
of litigation: R eform s that lead to disposition at an  earlie r  stage in the 
process can reduce the am ounts  of public a n d  p r iva te  resources 
••xpended to resolve the  dispute.

F i l i n g  P a t t e r n s

In m any cases, c la im an ts  have s o i ’e flexibility as to when and  where 
a suit is filed. A ttorneys might rush to  the cou rthouse  prior to 
effective da te  of a reform they consider unfavorable  to  the ir  position, 
or they  m ight delay  filing until after the  effective d a te  of one they 
deem  favoiable to the ir  position.3

Similarly, to r t  reforms can affect the desirability  of pursu ing  a claim 
in one jurisdiction  compared to ano ther  (eg .,  in federal ra th e r  th an  
s ta te  court or in one  state ra ther th an  another).

T hese  choices are  of concern on the ir  own merits: Does it serve 
society 's in terest  to  shif* th e  location of  d isputes  from th is  jurisdiction  
to th a t '1 Does th e  creation of incentives to file lawsuits early or late 
genera te  unnecessary  litigation'1

Moreover, these  choices affect the in te rp re ta t ion  o f  in form ation on 
the  effects o f  reform. A surge in litigation following on the heels o f  
reform could result from significantly enhanced  p la in tif fs ’ expectations 
of recovery, inducing claims by parties who, before reform, found th e  
ra te  of re tu rn  to  litigation so low th a t  they d id  not bo th e r  pursuing 
th e ir  claim. Alternatively, the surge could resu lt  from  a rush  to the 
courthouse  as c la im ants  who deemed the  reform prejudicial to the ir  
position sought to  pursue the ir  claim before the reform  took effect. 
T h e se  are very different in terp re ta t ions  of th e  sam e observation; to 
so r t  out th e  real effects, policymakers need in fo rm ation  on how reform 
affected filing p a tte rns .  Similarly, policymakers need to  distinguish a

3An e i t r tm e  esam ple  of the reform effects on the tim ing of litigation  is the  com m en­
ta to r  who argues th a t  Florida plaintiffs should delay filing suit for three  years in the 
hope th a t a reform law favorable to the defense with a th ree-year aunset provision would 
not affect their case George L Priest. "T o n  Reform Legislation . Is Only Sm art." 
T he Wall S t r t t t  Journal, February 11, 1987, p 26.



22

change in a jurisdiction 's  l itigation ra te  due to a change in the law 
from a shift  in litigation from one  jurisdiction to another.

T r a n s a c t i o n s  Cost s

The transactions costs o f  litigation are the sum o f  plain tiffs’ costs, 
defense costs, an d  public costs. T h ey  are the “overhead" costs of the 
system in the sense t h a t  the  services purchased  are not desired for 
themselves. Rather, they  are m eans  to  ends: the deterrence  of  in ju r i­
ous behavior, the  com pensation  o f  injured parties, and  the resolution of 
disputes. To the  ex ten t th a t  reform  increases (decreases) transac tions  
costs, society m ust expend  m ore (fewer) resources to  achieve those 
ends.

Reform can affect the  t ran sac t io n s  costs of  litigation in a num ber of 
ways. On the p la in tiffs’ side, any  reform th a t  reduces the  p la in t i f fs  
recovery will reduce the  am o u n t  (but not the  share) paid the plaintiff 
atto rney  on a con tingen t fee basis. Limits on con tingen t  fees can ' 
reduce both the am oun t of p la in t i f f s  costs a n d  the share  of recovery 
paid  in legal fees. T o  th e  ex te n t  th a t  defendan ts  are represented  on an 
hourly fee basis, any reform  th a t  reduces (increases) the  am oun t of l i t i ­
gation activity will reduce (increase) de fendan ts’ costs. Because the  
public costs of litigation are re lated  to the  stage a t  which a case is 
disposed, any reform th a t  affects  disposition pa t te rn s  can affect public 
costs.

S T R A T E G I E S  F O R  S T U D Y I N G  T H E  O U T C O M E S  
O F  D I S P U T E S

Ge ne ral  A pp roach

In studying the  effects of reform s on d ispute  outcomes, policymakers 
can concentrate on aggregate ou tcom es and  need no t be concerned with 
individual claims. T h e  ques t ion  at h an d  is not how Jo h n  Doe’s claim 
was affected by reform, bu t ra the r ,  how reform influenced all claims.

Because all the  c la im s resolved in a s ta te  a t about th e  same time 
were resolved in the sam e legal env ironm ent,  differences among their  
outcomes canno t cast light o n  how reform affected the  outcomes of 
claims. T h is  suggests a research  approach based on  com paring aggre­
gate outcomes across s ta te s  to  see if a dispute ou tcom e—say, aggregate 
outlays—systematically  differs from one legal env ironm ent to  another. 
Alternatively, we could com pare  aggregate outcomes in a s ta te  in years
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before and  after  reform. An even m ore  powerful approach  would be to 
com bine  both approaches  in an  analysis  across s ta tes  over time.4

Becauae outcom es can  be affected by a  variety o f  factors o ther  than  
th e  legal env ironm en t,  o ther  factors need to  be taken  into account. 
Suppose, for example, th a t  th e  popu la t ion  of S ta te  1 tends  to be more 
sym pathe tic  toward the  plaintiffs ' perspective  th a n  the population  of 
S ta te  2. If these  s ta te s  had identical system s of tort  law, we would 
expect the  average size of paid c la im s (magnitude) in S ta te  1 to exceed 
th e  average size of pa id  claims in S ta te  2. If S ta te  1 enacted  a reform 
th a t  tended  to  reduce m agnitude, the  average size o f  paid claims 
th e rea f te r  would be less th a n  if the  reform had not been introduced. 
B u t th e  m agnitude  of  paid  c la im s in S ta te  1 might still exceed the  m ag­
nitude  in the  S ta te  2, despite this reform , if the  effect of the  population 
differences was greater  th an  the  effect of the  reform. And even if the  
reform had an  effect sufficient to outweigh the effect of the  population 
differences, the  effect o f  the reform would be gTearer th a n  the observed 
difference in m agnitude  between the  two states.

M ultivar ia te  sta tis t ical analyses a re  an effective m ethod for con tro l­
ling th e  effects of o th e r  factors in com par ing  the aggregate outcomes of 
cla im s across s ta tes , over time, or b o th .  Figure 2 suggests the na tu re  of 
th e  s ta tis t ica l analysis. Suppose th e  solid lines indicate the  claim fre­
quency in each of six hypothetical s ta tes  over the 1974-1984 period. 
Neglect the dashed  lines for th e  presen t .  Assume the  following:

•  S ta te s  A, B, C. and D are highly urbanized while sta tes  E and F 
are  generally rural;

•  S ta te s  A, B, D, and E  had adop ted  pro-p la in tiff  com m on law 
doc tr ines  prior to 1974, while S ta te s  C an d  F had not adopted 
these doctr ines by 1984;

•  S ta tes  A and  D adopted m an d a to ry  collateral source offset in 
1975, effective as of 1976; a n d

•  S ta tes  B, C, E, and F made no changes to the ir  to r t  rules over 
the  1974-1984 period.

T h e  da ta  p resen ted  in Fig. 2 show th a t  claim frequency is generally 
higher in S ta te s  A th rough  D th a n  in S ta te s  E  an d  F. suggesting th a t  
highly u rbanized  s ta te s  have g rea ter  claim frequencies th an  do less 
u rban ized  s ta tes .  T h e  slopes of th e  lines for S ta te s  B and E  and. 
before e n ac tm en t  of co lla teral source offset in 1976, in S ta te s  A and  D 
are  generally  s teeper th a n  are the slopes o f  the lines for S ta tes  C and 
F. T h i s  p a t te rn  suggests t h a t  the  growth rate  of claim frequency is

‘Research on the  effects of any particu lar type of reform is lim ited by the opportun i­
ties to observe th a t type o f reform. T h e  Appendix lists the reform* enacted in 1986.
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Fig 2— Hypo th e t i ca l  compar i son s  of aggregate o u tc ome s  of  c la ims

generally g reater  in sta tes  th a t  had adopted pro -p la in t if f  com m on law 
doctrines. Finally, the  slopes of the lines for S ta tes  A a n d  D are less 
s teep  a f te r  1976 than  before. T h e  adoption of  m a n d a to ry  collateral 
source offset slowed the  gTowth in claim frequency in th e  tw o s ta tes  
th a t  enac ted  th a t  reform.

N ote  t h a t  the  lines for the  s ta te s  th a t  did not e n ac t  re fo rm s—S ta tes  
B, C, E. and  F —are s tra igh t  over the entire period. Because there  are 
no “k inks"  in those  lines, we conclude that th e  g row th  ra te  o f  claim 
frequency was co n s tan t  over th e  entire  period in all four s ta tes .  T h e  
dashed  lines  indicate  w hat claim frequencies would have  been  in S ta tes  
A an d  D if each s ta te 's  claim frequency had grown over  th e  1976-1984 
period a t  th e  sam e rate as the  1974-1975 period. T h e  vertical d is tance  
between th e  dashed  line an d  the  solid line for S ta te  A a n d  for S ta te  D 
shows the  effect o f  reform on claim  frequency in  each s ta te .



25

8 2 03 9* 05

a t ^ j u i c o m e s  o f  c l a im s

>-plaintiff com m on law 
ta te s  A a n d  D are less 
f  m a n d a to ry  collateral 
ency in th e  two sta tes

e n a c t  re fo rm s—Sta tes  
iod. Because there  are 
} g row th  ra te  o f  claim 
n aJI four s ta tes. T h e  
ild have been  in S ta tes  
v n  over  th e  1976- 1984 

T h e  vertical d istance 
a te  A a n d  for S ta te  D 
each  s ta te .

T h u  ity l ired  example n rg lec t i  the complexities encoun te red  in 
analyzing real da ta  G row th rates, for example, are rarely co n s tan t  and 
so do not result in stra ight lines like those  shown in Fig. 2. Year-to- 
year f luc tuations in growth ra tes  generate zig zag lines over tim e th a t  
are  far more difficult to in te rp re t  T h e  analyst ,  on the  o th e r  hand, it 
no t  d ependen t on visual inspection of gTapha but can em ploy  powerful 
s ta t is t ica l  methods to search out the p a t te rn s  and re la tionsh ips  in the 
data.

A n  E x a m p l e :  A sse s s in g  t h e  E f fe c ta  o f  R e f o r m s  
o n  th e  F r e q u e n c y  a n d  M a g n i t u d e  o f  M e d ic a l  
M a l p r a c t i c e  C la im s

Patr ic ia  Danzon used m ultivaria te  s ta tis t ica l m ethods to  assess the 
effects o f  tort  reforms on th e  frequency a n d  average size of medical 
m alpractice  claims closed in 1970 an d  1975-1978.* She s-osequervtly 
u p d a ted  her results using da ta  on  claim frequency and  size for 
1974-1984.6 T h e  units of observation  were not individual claims, but 
individual s ta te s  in each year. Each study a t te m p te d  to expla in  claim 
frequency per 100 physicians and the  average size of pa 1 claims, by 
s ta te  a n d  year.

T h e  first s tudy  exam ined th e  effects of  legal rules p re se n t  in a state, 
such  as the num ber of pro p la in tiff  com m on law doc tr ines  the  sta te  
h ad  adopted by 1970, and w hether  the  s ta te  had adopted  a cap  on total 
aw ards or  on pain  and suffering awards. T o  control for o th e r  in fluen­
tia l factors, th e  analysis controlled for aspects  of each s ta te 's  medical 
e n v iro n m en t  and  dem ographic  composition such as the  percentage of 
th e  popu la t ion  over age 65, th e  percentage o f  physicians belonging to a 
s ta te  o r  local medical society, and the  n um ber  of lawyers per  100,000 
popu la t ion . T h e  second s tudy employed basically the  sam e  k inds of 
variables.

D anzon  was able to es tim ate  the effects of caps on aw ards  (a 19 p e r ­
c e n t  reduction in the average size of paid c la im s according to  th e  initial 
s tudy, a 23 percent reduction according to  th e  follow-up study). S im i­
larly, she  showed tha t  s ta tu te s  perm itting  or  m anda ting  th e  offset of 
colla tera l  benefits  reduced bo th  the frequency of claims (by 14 percent) 
a n d  the average size of paid claims (by 11-18 percent) re la tive to com ­
parab le  s ta te s  w ithout collateral source offset. Among the  o th e r  factors

JP»inciB M. Danzon. The Frequency and Severity o f Medical Malpractice Claims. The 
RAN D C orporation . R-2870-ICJ/HCFA, 1982. Danzon uaea th* word "aeventy* in refer­
ence to the  av eri(*  size of paid claims.

®P*tricia M. D am on. S e w  Evidence on the Frequency and Severity  o f Medical 
M alpractice Claims. T he RAND Corporation, R-3410-ICJ, 1986.



affecting claim*, Danzon found u rbanization  a highly significant factor 
th a t  explains much of the observed difference among atate* in claim 
frequency and  magnitude. Per capita  income, the unem ploym en t rate, 
and the num ber  of attorney* per capita  had no s ta tistically  significant 
effect af ter  controlling for urbanization.

D a t a  R e q u i r e m e n t a

T h e  research approach suggested above requires inform ation , by 
s ta te  and year, on  the outcomes of disputes, the  legal env ironm ents ,  
and the o th e r  factors th a t  might have affected outcomes. T he  o u t ­
comes of  in terest  include the following: claim frequency; the  pe rcen ­
tage of claims closed with payment; th e  average size o f  pa id  claims; 
disposition p a t te rn s  or the fraction of claims closed before suit, af ter  
suit but before tria l,  and after trial; filing patte rns ;  plaintiffs ' and  
de fendan ts’ costs o f  litigation; a n d  public costs of litigation. Note th a t  
da ta  on individual claims are no t  required to address these issues; 
s tatewide aggregate measures of d ispute  outcom es will suffice.

C onstruction  of  the legal variables poses few conceptual problems. 
However, th e  num ber  of variables th a t  c an  be included depends  on th e  
num ber of  s ta tes  th a t  have adopted the  laws of in terest .  If only one  
s ta te  enacts  some reform, the: is no way to d is tinguish  th a t  reform ’s 
effects from those of any other factor unique to th a t  s ta te . Even if 
several s ta te s  enact the same type of reform, bu t  opt for different v a r i ­
an ts  of th e  reform (e.g.. a cap on awards for pain and  suffering a t  
$500,000 in one sta te , a t $250,000 in an o the r  state),  it m ay  be im possi­
ble to e s t im ate  the  differential effect of each varian t.  In such cases, it 
is necessary to define a legal variable for the type of  reform  and  use 
the  same variable for every s ta te  th a t  adopted  a reform  of th a t  type, 
regardless o f  differences among th e  variants. T h is  app roach  essentia lly  
estim ates the  average effect for each type of change in the  law.

T h e  identification  of the “o the r  factors" th a t  might influence d ispute  
outcomes can be difficult. Theory , the  experiences o f  p rac ti t ioners ,  
and the  results  of previous research are the  m ajor guides to  identifying 
factors t h a t  need to  be controlled to separate  out the  effects of legal 
variables. F or  example, Danzon observes th a t  hospita l adm iss ion  rates  
for the  elderly are roughly twice as high as those for persons  un d er  65 
and th a t  a previous study had found a higher ra te  o f  negligent injury 
per  adm ission for the  elderly. H e r  theory  suggests t h a t  c la im s will be 
more frequent w hen injuries are more frequent. T h is  com bina tion  o f  
theory, observation, and the results of research led h e r  to  control for 
the  fraction of  a s ta te ’s population over 65. However, th e re  is no s im ­
ple formula or certa in  guide to th e  selection process a n d  no list of all
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the "right" factors to include in the analysis; different analyses require 
tha t different factors be controlled. "O ther"  factors expected to  in flu­
ence one dispute outcome will not necessarily be the same as “o ther"  
factors expected to influence ano ther  d ispute  outcome.

T he  m easurem ent o f  "o ther factors" can  also presen t difficulties. 
For example. Danzon argues tha t  th e  num ber of m alpractice incidents 
in any period depends on the frequency, types, an d  quality of medical 
t rea tm en t among o the r  factors, but these  da ta  are no t readily available. 
Accordingly, she used “proxy" variables such as the  num ber  of  non- 
federal physicians in p a tien t  care per  100,000 population and  the  p e r ­
centage of physicians belonging to a s ta te  or local medical society.

The in te rp re ta tion  of  the results for o ther factors can  be p ro b ­
lematic. For example, Danzon's first s tudy found tha t  u rban iza tion  
had a significant effect on claim frequency. W hy? We can  speculate, 
but the fact is th a t  we do not know.

To provide variance in the legal env ironm ent (which differs from 
state  to state bu t not within states), the  analyses must include s ta tes  
with and  w ithout reform. And because of the need to control for o th e r  
factors, a num ber of s ta te s  must be included. T h is ,  in tu rn ,  requires 
the collection of da ta  for most, if not all, s tates. D a ta  for a single s ta te  
or even a small num ber  of s ta tes  is n o t  sufficient to  accurately assess 
the  effects of reform. In addition, d a ta  for each s ta te  are needed for a 
num ber of years before and after reform. S tudying the years before 
reform means researchers can control be t te r  for w hatever t rends  
existed beforehand.

Finally, to m ake meaningful s ta tem en ts  about the  effects of  reform, 
policymakers m ust be able to apply specific research results to  disputes 
in general. T h a t  m eans data  must pe r ta in  to the universe o f  claims or 
to a representative sample of claims.



V. WHO WON? WHO LOST? HOW MUCH?

Regardless of the  concerns th a t  m o tiv a ted  any  par t icu la r  reform, 
effects on the  equity  of the  system c a n n o t  be neglected, W ho won? 
W ho lost? How m uch?  W ho  paid the  price  of reform?

T H E  E F F E C T S  O F  R E F O R M  O N  I N D I V I D U A L  C L A I M S  

R e c o v e r y

Any change in the  outcomes of  c la im s resu lting  from reform raises 
questions regarding the adequacy a n d  equity  a f  com pensation. T o  
address these  questions policym akers need  to  know how p a t te rn s  of  
recovery am ong various types of c la im an ts  an d  against various types of 
defendants  are affected by reform. M ore  specifically, policymakers 
need inform ation on how changes in th e  law affect th e  probability of  
recovery, th e  am ount successful c la im an ts  recover, a n d  c la im ants ' ne t  
recoveries, by type o f  c la im ant an d  type o f  defendan t.

C o n B i s t e n c y / P r e d i c t a b i l i t y

W e have few value-free s tandards  as  to  w h a t  anyone  ought to  be 
awarded for an  injury, bu t  we do have some basic  s tandards  of equity: 
Similarly s i tua ted  people ought to  be t r e a te d  alike; dissimilarly s ituated  
people ought to be trea ted  differently  in  ways consis ten t  with the d is ­
similarity. T ra n s la te d  in to  the concerns  o f  th e  to r t  system, similarly 
injured people ought to  recover a b o u t  the  sam e am o u n t  and  more 
seriously injured people ought to recover m ore t h a n  less seriously 
injured people.

Consistency, a fundam enta l  equity  issue, is in tim ate ly  related to 
a n o th e r  issue of  some concern  in th i s  area: predictability . T h e  legal 
system is more consis ten t  as the a m o u n t  recovered is more closely 
related to  the  seriousness of a c la im a n t ’s injuries; th a t  is, when the  
variance o f  outcomes, given the  ch a rac te r is t ic s  of claims, is smaller. A 
reduction in the  variance  of recovery, o th e r  th ings equal, increases the  
pred ictability  of  outcomes. Insurers have  argued  th a t  a growing lack of 
predictability  is a major con tr ib u t in g  factor to  th e  availability and  
affordability  proulem. T h e y  m a in ta in  t h a t  they  a re  unable to  offer 
insurance  when th e  likely outcom es o f  fu tu re  cla im s are so u n p red ic t­
able th a t  they  canno t “price" the ir  p roduc t .  R eform s th a t  increase the
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HOW MUCH? predictability o f  outcom es reduce the  difficulty of de te rm in ing  the 
appropriate  p rem ium  for insurance.
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D is p o s i t io n  P a t t e r n s ,  F i l i n g  P a t t e r n s ,  a n d  
T r a n s a c t i o n s  C o s ts

T he  issues of the effects o f  reform on aggregate disposition patte rns ,  
filing p a tte rns ,  and  t ran sac t io n s  costs also arise with respect to individ­
ual claims. For example, both  c la im ants  and  de fen d an ts  have an 
in terest  in the  effects of reform on disposition p a tte rns .  Both care 
when the  defendant must pay, and the  c la im ant m ust be paid, whatever 
com pensation is agreed to or  awarded by the  court. And the stage of 
disposition and, possibly, the  time to  disposition might affect the  p a r ­
ties ' legal costs, But there  is no reason to believe t h a t  reform will 
affect all claims in exactly  the  same way; equity considera tions thus 
moke the question  of  which k-nds of claims are affected in what ways 
ar. im portan t policy concern.

S T R A T E G I E S  F O R  S T U D Y I N G  T H E  O U T C O M E S  O F  
IN D I V I D U A L  C L A I M S

G e n e r a l  A p p r o a c h

Statis tical analyses of the  re lationship between legal rules a n d  the 
outcom es of individual claims, controlling for the c la im s’ cha rac te r is ­
tics and  for o th e r  in fluentia l factors, are needed. T h e  approach  is s im i­
lar to th a t  tak en  to analyze reform effects on aggregate claims. Here, 
however, the focus is how reforms have affected the outcom es of p a r t ic ­
ular kinds of claims: How did reform affect small cla im s? O r large 
claims? Or claims aga ins t  some type of defendan t?  Or c la im s b rough t 
by some type of  c la im an t?  A nd  so forth.

Here, too, differences am ong  the outcom es of d isputes  resolved in a 
single s ta te  a t  about the sam e time canno t result from differences in 
legal env ironm en ts  and , so, canno t cast light on the  issue o f  how 
reform affected the  ou tcom es of claims. T h e  analysis m us t ,  therefore , 
com pare the ou tcom es of individual claims across s ta tes, over t im e, o r  
preferably b o th .’

T h e  analysis m ust take  account o f  claims' characteristics: the  sever­
ity of  the  c la im an t’s injury, th e  medical costs and lost income, w h e th e r  
the  c la im ant was disabled and , if so, how much and  for how long. T h e

'T h e  Appendix list* th e  reform* en ic ted  in 1986. implying th e  sU tes in which 
•n ily se s  o f v in o u s  types o f reform s c*n be conducted



JO

charac te r is t ic s  of the parties to the dispute might a l to  affect the 
c la im 's  outcomes. For e iam p le ,  juries might re tu rn  larger awards to 
p la in tiffs  when the  defendant is an insti tu tion  th an  when the de fen ­
d a n t  is an individual Insti tu t iona l  defendants  might offer more in 
th e ir  se t t lem en t  th a n  individual defendants, o the r  th ings equal, bem use  
the  p o ten tia l  consequences of failing to settle are relatively greater for 
them . T h e  net effect of these pa t te rn s  is consis ten tly  grea ter  recovery 
by c la im an ts  against insti tu tiona l defendants  com pared  to  individual 
d e fen d an ts

Again, charac teris tics  of the  social and economic env iro n m en t  within 
w hich a cliiirn is pursued can affect its outcomes. T h ese  factors m ust 
be considered

An E x a m p l e :  A s s e s s i n g  the  Effecta  o f  P a r t i e s ’ an d  
C l a i m s ’ C h a r a c t e r i s t i c s  on J u r y  Verd ic ts

a

Audrey C h in  and  M ark P e te rson  examined how part ie s '  a n d  claims' 
ch a rac te r is t ic s  affect jury verdicts, using data  for all civil jury tr ia ls  
reach ing  verdict in cases for money damages in Cook C ounty  (C h i­
cago). Illinois, between I960 and 1979 2 Because the  da ta  pe r ta in  to a 
single legal env ironm ent,  they do not address the  effects o f  th e  law on 
the  ou tcom es of trials.

C h in  and  Pe te rson  exam ine four sets of factors affecting ju ry  
awards: (1) case type (eg .,  automobile accident, m alpractice , i n te n ­
tiona l  tort);  (2) the  type of p la in tiff—individual, corpora t ion , govern­
m e n t  an d ,  if the  p lain tiff  was an individual, his or her charac teris tics .  
(3) th e  d e fen d an t 's  type and characteristics, and  t4) the  type, number, 
an d  severity  of the  p la in t i f fs  injuries and  losses.

P a r t ie s '  characteris tics  explained some of the  d ifferences in awards. 
F or  exam pie ,  a f te r  accounting for the type of lawsuit a n d  th e  p la in t if fs ’ 
in juries and  losses, black plaintiffs  ieceived, on average, 25 percen t less 
th a n  whites with the  same injury, and corporate  de fen d an ts  paid more 
th a n  individual defendants , w ith  the  prem ium  increasing from 23 p e r ­
cen t  in  th e  1960s to  40 percen t in the 1970s.

I f  s im ilar  da ta  were available for several o the r  ju r isd ic t ions  th a t  had 
en ac ted  reforms, the  analysis could be replicated for each ju r isd ic tion  
a n d  the  resu lts  com pared to de te rm ine  w hether the  results  we.e sy s ­
tem atica l ly  re la ted  to the  presence or absence of  p a r t icu la r  laws. W e 
could see, for example, if the  prem ium  paid by in s t i tu t iona l  de fen d an ts  
is a ffected  by the  presence of caps on awards.

JAudf«y C hin  and M srk A P*wr*on, D ttp  P o tk tu , E m pty  P ockttt: W ho W im  in  
Cook County J u ry  T n o lt,  T h t  RAND C orporation. R-32<9-ICJ. 1985.



I I

might alao affect the  
•aturn larger award* to 

th a n  when the  defen ' 
a might offer more in 
er th in g t  equal, becauae 
re relatively grea te r  for 
s tenily  greater recovery 
com pared to individual

mic env ironm ent w ith in  
.... These  factors m ust

t e a '  a n d

i o w  parties ' an d  claims' 
for all civil ju ry  trials 
in Cook C ounty  (Chi- 

e the  da ta  p e r ta in  to a 
he effects of th e  law on

fector

9 t

j to rs  affecting jury 
laJpractice, in ten- 

l iT ^orpora tion . govern- 
i o r  her characteris tics ,  
d (4) the  type, num ber.

e differences in awards, 
wsuit and the plaintiffs ' 
average. 25 percen t less 
e defendan ts  paid more 
increasing from 23 per-

*r jurisdictions th a t  had 
ed for each jurisd ic tion  
•r the  results were sys- 
of  particu la r  laws. We 
insti tu tional d e fendan ts

An E x a m p l e :  Aa*p*aing the  Effect* o f  Reforma on the  
O u t c o m e s  o f  M edi cal  M alp rac t ic e  Cla im*

P atric ia  Danzon and I^ee Lillard used a cross sectional, timc-seriei 
approach  to  estim ate  the effects of reforms on the ou tcom es of individ­
ual medical m alpractice c la im s.1 Their objective was to estim ate  the 
to ta l  effect of reform, they  did not a t tem p t to un d ers tan d  who won or 
lost as a result o f  reform Nonetheless, their study used da ta  on ind i­
vidual c la im s and. thus, provides an example of the approach  suggested 
above.

D anzon  and Lillard drew on individual claims' dAta from two s u r ­
veys of insurance  com panies ' claim files closed in 1974 and  1976 Roth 
surveys were broadly representative of  claims against physicians and 
hospita ls  T hey  also used data  from o ther  sources on the  legal env iron ­
m ent of a sta te  <e g , w hether  the s ta te  had limited con tingent fees or 
modified the  collateral source rule) to examine two claim outcomes: 
th e  stage of  disposition and  the am ount of paymcn*. if any. T he  
researchers  in duced variables to control for the severity of the  
injury, th e  c la im an t 's  characteristics  and  economic loss, the  defendants ' 
cha rac te r  stics. and the  ease of provi ifc’ negligence

D anzon and Lillard used multivariate statistical techniques to e s t i ­
m ate  the  effects of tort reforms For example, they found thut im pos­
ing limits  on contingent fees rodu.eJ sett lem ent am o u n ts  (by 9 p e r ­
cent).  the  proportion  of cases dropped (by 5 percent), a- 'd  the share  of 
cases going to trial (from 6.1 percent to 4.6 percent).

If D anzon and  Lillard had performed a separate  analysis  of. say. 
severe injury claims, the  results v'ould have shown how those  cla im ants  
were affected by reform. Similarly, they could hsve perform ed separate  
studies of the effects o f  reform on c la im ants  with a specific income or 
sep ara ’ ? analyses of  claims brought against physicians. T h e  data  a id 
general approach  used in the ir  study could have been used to study 
reform 's w inners and losers.

D a t a  R e q u ir e m e n t *

T o  analyze the  effects of reform on the  outcom es o f  individual 
claims, researchers will need detailed la ta  on individual claims of the 
sort  generally  ob tained th rough  “closeu-claim" studies. T h e  da ta  m ust 
identify th e  outcomes a n d  o ther  characteristics  o f  individual claims.

mpty PocKeti 
CJ. 1995

W ho  W iai m

3P a tn c ia  M. Danzon tn d  Lee A. Lil!»rd. r h* Reiolution of Sfedical Malpractice 
C la im  Modeling the Bargaining Prxxeu, T he RAND C orpora tion . R-2792-ICJ. ’.982. 
and  P a tric ia  M D em on  and  Lee A. L ilL .d . The Reiolution of Medical Malpractice 
C la im  Reie<'r:h R em lti and Policy fmplicationt, T he RAND C orpora tion . R-2T93-ICJ. 
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Researchers will also require indica tors  01 the legal rule* th a t  applied 
to each claim. W hile the d a ta  for this type of study are reaaonably 
straightforward, they  tend  to  be very expensive and  difficult to  obtain.

Studies of the  effects o f  reform on  the outcomes of individual claims 
can be conducted with da ta  on particu lar  types of claims. T h e  data  
need ro t  describe the universe of  claims or even a representative sam ­
ple of all claims. For example, if policymakers are concerned with the 
impact of reform on severely in jured claimants, research requires sa m ­
ples of severe-injury claims in s ta te s  with and  without reforms, for 
years before an d  after reforms. These da ta  would suffice for an 
analysis that indicates w h e th e r  reform has resulted in severely injured 
people receiving X percent more or  Y percent less, recovering Z percent 
more frequently or Q percen t less frequently, and so on. If we do not 
know how the num ber  of severe-injury claims compares to the  num ber 
o f  less-severe injury claims, we cannot th en  inflate the  findings to  a 
statewide aggregate; but th a t  is riot the prim ary concern of th is  type of 
study.
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VI. DID REFORM AFFECT ECONOMIC 
BEHAVIOR?

Producers  of goods and providers of services run  the risk th a t  som e­
one will claim to have been injured by the ir  goods or services. The 
costs  o f  defending against such claims and  co m pensa ting  claimants, 
e i the r  directly (self-insurance) or through insurance , p resum ably  en ter  
in to  decisions as to  the  types and  prices of  p roduc ts  and services th a t  
will be offered. Reforms th a t  affect the  frequency and  severity of 
c la im s can  change these decisions and, consequently ,  th e  kinds and 
pricer of the goods and  services available to society. T h ese  changes, in 
tu rn ,  could result in changes in the frequency a n d  severity of  injuries.

E C O N O M I C  O U T C O M E S

T h e  A v a i l a b i l i t y  o f  G o o d s  a n d  S e r v i c e s

Producers  and  service providers must decide w h a t  products  or ser­
vices they will offer, on w hat term s, and  in w hich  m arkets . T hey  may 
choose not to en ter ,  or to withdraw from, m ark e ts  in which the  po ten­
tia l liability costs added to the o ther costs of doing business exceed the 
perceived benefits of entering, or remaining in. the  m arket.  Asbestos is 
a n  example of a product once used widely b u t  now w ithdraw n because 
o f  m ounting  liability costs. Po ten tia l  liability costs are claimed to 
th re a te n  the  availability of bo th  existing and  prom ising  new vaccines,1 
severely constra in  b ir th -contro l options in th e  U n ited  S ta te s ,2 have vir­
tua lly  ended the production of light piston-er.gined a ircraft ,3 and  have 
caused m anufacturers  of child car safety sea ts  to refuse to  place new 
produc ts  on the m arket.4

Insurance  is the  most ap p a ren t  example o f  a service w ithdraw n from 
some o f  its m arkets  in response to concerns over l iability-rela ted  costs.

Reform s th a t  reduce po ten tia l  liability costs, reduce pressures on 
producers  of “ risky" goods and  services to cease p roduction . Reform

'E dm und  W. K iteh. ’ Vaccine* and Product Liability: A Caae of C onugiou* Litiga- 
tion,* R etu la tu n . M ay/June 198S, pp. 11-18.

’ M ichele Galen. ’ B irth-C ontrol O ptiom  Lim ited by L u x a t io n . ' 77* Salu ina l Law 
J o u rn J .  October 20, 1986.

’Jack  Cox. “T he Chriaten H uiky." Sport d ila tio n . Auguat 16. 1986.
‘Malcolm Baldrigt, ’ Product Liability Woe* H urting  U.S. In d uatriea*  Journal of 

Commerce. Apnl 28. 1987
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may result in the  con tinued  availability of a product or service th a t  
otherwise would have been w ithdraw n from the market.

W hether or not it is in the  social interest to “save" a product from 
being w ithdrawn depends on th e  value of the product relative to its 
risks. It has been argued th a t  the  value of  vaccines to  society so 
greatly exceeds the ir  risks th a t  the cu rren t  system for com pensating  for 
vaccine-related injury needs to be changed to reduce de te rren t  effects.5 
Similarly, m uch of the  cu rren t  to r t  reform debate is concerned for the  
social consequences of insurance  withdrawals On the  o ther  hand, 
despite the m any d isputes over who was responsible for what in the  
asbestos arena, there  seems to  be general agreement th a t  our society is 
be tte r  off for asbestos being w ithdraw n from some of its past applica­
tions.

W hether or not society is b e tte r  off when a product o r  service is 
w ithdrawn from a m arket depends on a com bination o f  facts and  value 
judgments. T h e  factual questions, in principle a m e m b le  to research, 
address the p roduc t’s uses and  dangers: W ho uses  the  product for 
w hat purposes? W h a t  subst i tu tes  are available0 W'hat would those 
who use the  product do if it were not available? W h a t  injuries are 
likely to occur from its use o r  the use of substitu tes  if the  product is 
not available?

T h e  C oats  a n d  C h a r a c t e r i s t i c s  o f  G o o d s  a n d  S e r v i c e s

Producers and  service providers may respond to increases in the ir  
liability (or liability insurance) costs by increasing the  prices of the ir  
products an d  services, passing a pa r t  of the increase on to  the ir  cus­
tomers. Som e will con tinue  to  purchase the product while others find 
the product no longer a ttrac tive . Consum ers thus  bear  p a n  of the  
costs of the liability system. Reforms th a t  reduce, or limit increases in, 
producers’ a n d  service p roviders’ liability costs can reduce the  costs 
borne by consumers.

T he  price of  liability insurance  is a p rom inent exam ple of a service 
whose price reflects the costs of the  liability system. In fact, the  p r i ­
mary a rgum ent put forth  in support  o f  to rt  reform is t h a t  reducing the  
costs of the to r t  system will result in lower insurance prices.

Producers an d  service providers may a t tem p t  to reduce th e ir  liability 
exposure and , hence, liability  costs by modifying th e ir  products  and  
services. M odifications m ight involve changes th a t  reduce the  risk of  a 
p roduct-rela ted  injury or th e  severity of injuries th a t  m ay  occur. O r

’Committee on Public-Private Sector Relation* in Vaccina Innovation, In ititu te  of 
Medicine, N ational Academy of Sciencei, "Vaccine Supply and Innovation." N ational 
Academy Pr»»a, W ashington, D C., 1965.
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they might involve changes primarily  designed to enhance their  defense 
in the  event of a liability 'a im, such as doctors ordering unnecessary  
testa as a hedge against m alpractice  claims."

M odifications th a t  affect the  safety of a product or service m ay also 
affect its ease of use or its suitability  for cer ta in  tasks. Safety devices 
on power tools reduce both  the risk of injury and  the ease with which 
they can  be used M odifications can also change the cost of producing 
the  product or providing the  service Some consum ers may consider 
the  modifications unnecessary  or unw arran ted , increased costs re su l t ­
ing from what consum ers  consider to be unnecessary changes are 
losses.

If reform reduces producers ' and service providers ' liability exposure, 
they  will be less inclined to engage in liability-driven modifications to 
th e ir  products. W h e th e r  or not th is  is socially desirable depends upon 
the  same kinds of eva luations th a t  arise in considering the availability 
of p roducts  and  services. How much does the  modification reduce the 
danger  of the  p ro d u c t0 Does it limit the  usefulness of the p ro d u c t0 
W h a t  does the modification cost and  who pays the  bill0

D e v e l o p m e n t  o f  I n n o v a t i v e  P r o d u c t a  a n d  S e r v ic e *

Research and  developm ent is inherently  risky because there  is no 
assurance  th a t  som eth ing  of vulue will result. Potentia l  liability m ust 
he included in the cost side of the equation for a new product or service 
to justify  the R&D effort. For example, researchers are slowing efforts 
to  tes t  and  m arket com pu te rs  with artiticial intelligence because they  
fear po ten tia l  lawsuits . '  Reforms tha t  reduce the potentia l liability 
costs o f  products  or services might s tim ula te  research efforts and  the 
ra te  of  technical innovation .

M a c r o e c o n o m i c  O u tc o m e s

If  to r t  reforms bring p roduc ts  to  m arket th a t  otherwise would have 
been w ithheld , o r  change th e  characteris tics  o r  prices o f  the  products, 
the  econom y as a whole is influenced. Some say th a t  the  high costs of 
our liability system  have im paired  U.S. competitiveness.* Reducing 
those  costs  would improve U.S. firms' ability to  compete with  foreign 
firms, increasing th e ir  sales bo th  here and abroad. If these  claims are

‘ Roger A. Reynolds et al.. ‘T h e  C o il of Medical P rofeiiional L iability." Journal of the  
Am erUon M edical Association. Vol. 257. Jan u ary  1987. pp. 2776-2781.

: W illiam  J. Broad, “Does the  Fear of Litigation Dam pen the Drive to Innovate1" The  
S t u  York T im et. May 12, 1987. p. 17.

‘M alcolm  B aldnge, "P roduct L iability W oes H urting US Indu itrie i."  1976.



valid, to r t  reform* th a t  reduce liability co*t» rould re»u!t in improve 
menl* in the U S trade  balance, increased employment, and a higher 
rate of overall economic growth

T H E  F R E Q U E N C Y  A N D  S E V E R I T Y  OF I N J U R I E S

Liability concern* can  lead producers and service providers to w i th ­
draw “risky" p roducts  and  services from the market or to modify them  
to reduce the ir  risks. Reform s th a t  reduce liability concerns may ease 
these pressures, resulting in more, and  more serious, injuries

S T R A T E G I E S  F O R  S T U D Y I N G  EC ONOM IC O U T C O M E S  
A N D  T H E  F R E Q U E N C Y  A N D  S E V E R I T Y  OF I N J U R I E S

G e n e r a l  A p p r o a c h

In principle, the  s ta tis t ica l  approaches described in previous sections 
could be used to  analyze the effects of reform on economic outcom es 
and the frequency and  severity of injuries. In practice, however, these 
approaches are frequently , though  not invariably, infeasible.

T h e  sta tistical approach  can be used to study the reform effects on 
the availability, charac teris tics ,  a n d  prices of products or services sold 
only on local m arkets .  Suppo-e  th a t  we wanted to study th e  effects of 
reform on the frequency of  a n e d ic a l  test. We might assume th a t  most 
doctors are sensitive to th e ir  s ta te 's  legal ', nviror.ment, but not to o ther  
s ta tes '  legal env ironm en ts .  II so, doctors in sta tes  th a t  undertook  
reforms might be un d er  less r .e s s u re  to  "build a Hie" in an tic ipa tion  of 
a possible claim and, therefore , less frequentb  adm inis ter  tes ts  they 
consider unnecessary . A ssum ing . ufficient d r ta  on test frequency and  
o th e r  variables could be obta ined , we coula see w hether th e re  was a 
system atic  re la tionsh ip  be tw een  the cr.Swtmcnt of a reform an d  the  rate 
a t  which some tes ts  were given.

However, p roduc ts  a n d  services are frequent y sold on national 
m arkets . If  p roducers  do no t develop and distribute different versions 
of th e ir  p roducts  in s ta te s  with  d ifferent liability s tandards,  th e  avail­
ability. charac ter is t ics ,  a n d  prices of products will no t vary across 
s ta te s  with  d ifferen t to i l  laws. If  some sta tes introduce reforms, p ro ­
ducers will e i the r  modify th e ir  p roducts  or they will not. If they  do, 
the  changes will affect th e  p roducts  sold in all s tates. T h u s ,  the  effects 
of  reform ca n n o t  be es t im a ted  by relating economic ou tcom es in dif­
ferent s ta te s  to  th e i r  legal env ironm ents .
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An Ex a m p le :  A a a e -u ln f  the  Effect* o f  R eforma  
on Medical  M a lp r a c t i c e  I n s u r a n c e  P r e m i u m s

Frank  Sloan used the  m ultivaria te  s ta tis t ica l approach to assess the  
effects of to r t  reforms on medical malpractice  insurance p re m iu m s ’ 
T h e  analysis was based on prem ium  da ta  for a s tandardized policy paid 
annually  by physicians in th ree  fields in each s ta te  between 1974 and  
1978.

Sloan  characterized a s ta te ’s legal e n v iro n m en t  by variables such as 
w hether  there  was a cap on recovery. T o  control for o ther  factors th a t  
might influence prem ium s, he used real per capita income and the 
num bers  of surgical opera tions ,  lawyers, and  pa tien t-care  physicians, 
respectively, per capita. T h ese  variables were selected on the basis of 
theo ry  i the  num ber of surgeries per capita , because injury is more 
likely when a surgical procedure  is perform ed) and  the results of prev i­
ous research (per cap ita  income, because an earlier study fourtd it 
related to malpractice prem ium s).

T h e  empirical results gave no indication th a t  the reforms considered 
had any significant effect on prem ium s. S loan suggests th a t  insurers 
probably  base prem ium s on expected ou tlays which, in tu rn , reflect the  
frequency and severity of  claims. Because state-specific data  on claim 
frequency and severity are  not available for 1974 and thereafter,  he 
could not control for these  im portan t  factors. T h is  result dem onstra tes  
the  im portance  of adequate ly  controlling for influential factors o ther  
th a n  legal rules.

An E x a m p l e :  A s s e s s i n g  th e  E f f e c t s  o f  P r o d u c t  
L ia b i l i t y  S t a n d a r d s  on P r o d u c t  S a f e t y

George Eads and P e te r  R eu te r  w anted  to analyze the effects of p ro d ­
uct liability laws and o th e r  factors on th e  safety of consum er p ro d ­
uc ts .10 Because there  was no reason to  believe th a t  firms respond in 
d ifferen t ways to the  differences among s ta tes  in the ir  p roduct liability 
laws, they  could not s ta tis t ica lly  relate m easures  of  product safety to  
legal env ironm ents .  In a n y  event, the re  were no comprehensive data  
on the  frequency of injuries arising from defective products. Even if 
there  were, the ir  in te rp re ta t io n  would be problematic. T h e  mix of 
p roducts  a n d  users changes  over tim e in  ways th a t  affect the  injury

*Fran!t A. Sloan. "S tate Responses to  th* M alpractice Insurance ’C risis' of the 1970s: 
An Em pirical Assessm ent," Journa l of Health Polities, Policy and Law, Vol. 9, No. 4, 
W in ter 1955. pp. 629-646.

l0G t-orjt Eads and Peter R euter, Designing Sa fer Products Corporate Respons s to 
Product Liability Law and Regulation, T h e  RAND C orporation. R-3022-ICJ, 1983.



rate, even when firms act with equal care  a t  all time*. Hence, the  effi­
cacy of changes aimed a t  increasing product safety could  no t  be judged 
by analyzing accident data. These problems are typical difficulties 
encoun tered  in assessing the effects of reforms on economic behavior.

Because statis tical approaches were not feasih lt  and  d irec t m easu re ­
m ent o f  outcom es (product safety) was impossible, Eada a n d  R euter  
conducted  a series of case studies of  how firms organized th e ir  efforts 
to ensure  th a t  the design of p roducts  was no t unsafe . T h e y  in te r ­
viewed officials of nine large m anufacturing  firms, one large retailer, 
and several o ther  organizations with an in terest  in p roduc t  safety.

O f all the  various external social and economic pressures, p roduct 
liability had the greatest influence on product design decisions. B u t 
because the  linkage between good design an d  a firm 's  liability exposure 
rem ains tenuous, product liability sends an  ex trem ely  vaeue signal: It 
tells the  firm th a t  it must be careful or it  will be sued, bu t  it does no t 
say how to be careful o r  how careful to be. Eads a n d  R eu te r  felt th a t  
the  connection  between the  law and  product design is weak and  even 
major changes in the  law would have little effect on  co n su m er  product 
safety except when significant changes occurred in the  overall costs of 
p roduct claims.

D a t a  R e q u i r e m e n t s

D ata  requ irem ents  are uncertain  because, a t  th is  po in t,  we canno t 
identify clear research strategies; bu t the  requ irem ents  will surely be 
highly specialized. W e cannot simply invent a single d a ta  collection 
system  to conduct research on all o f  these issues; ra th e r ,  we will have 
to  ta ilo r  da ta  collection systems on a case-by-case basis.

M
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VII. WHERE DO WE GO FROM HERE?

T he available data  are generally not sufficient to assess the  effects 
of to r t  reforms. We do not systematically collect in fo rm ation  on the 
behavior of partic ipants  in the  system, on the outcomes o f  c la im s— 
e ither aggregate or individual—o n  economic outcomes, o r  on injuries. 
N or  do we systematically collect information on the factors th a t  influ­
ence behavior or  outcomes. Improved data  systems are  needed to 
assess the effects o f  tort  reforms.

While the need for be tter da ta  is clear, da ta  collection efforts are 
expensive in terms of the  direct costs of collecting the d a ta  and the 
indirect costs of diverting the  a t ten tion  and  energies of  those  from 
whom the data  are collected. D ata  collection efforts are w arran ted  
only when their benefits, measured by the value of the research they 
m ake possible, outweigh their costs. Both the  benefits and  costs  of a 
da ta  collection effort depend on which data  are collected, in what 
am ounts, from whom, and how. T he  next step toward assessing the 
effects of tort reform is to develop detailed designs for da ta  collection 
efforts, These designs can th en  be eva lua tid  to de te rm ine  w hether 
the ir  benefits outweigh their  costs.

W e sketch out the conceptual issues tha t  must oe addressed in 
designing the data  collection efforts needed for research on t o n  reform; 
the design of da te  collection systems is beyond the  scope of  this 
report .1

W H A T  D A T A  S H O U L D  B E  C O L L E C T E D ?

A data  collection effort th a t  is not focused on specific questions may 
overlook elements essential to the  analysis. At the  extreme, a da tabase  
missing critical da ta  elements can tu rn  out to be largely w orth less  in 
te rm s  of its ability to support the  analyses policymakers require. At 
the  same time, da ta  collection undertaken  without regard to  th e  even­
tual use of the da ta  may waste resources on efforts th a t  eventually  
prove useless.

Analyses of  the im plem entation  of to rt  reforms will require da ta  on 
the  behaviors, expectations, an d  perceptions of  par t ic ip an ts  in  the

'T h*  design of a data collection effort also involves a num ber of operational isaues— 
developing a sampling frame designing and testing instrum ent* and procedure*, and so 
fo rth—th at cannot be addressed un til detailed research specification* have been 
developed.

#
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resolution o f  claims. Precisely w ha t  in form ation  will be needed from 
which pa r t ic ipan ts  depends on the  reforms being studied.

T h e  da ta  needed to assess the  effects of reforms on d ispute  o u t ­
comes include:

•  th e  aggregate outcomes of d isputes, by s ta te  a n d  year,
•  re levant charac teris tics  o f  each s ta te 's  legal env ironm ent,  by 

year, and
•  th e  o th e r  factors th a t  influence the  outcorr *s of disputes, by 

s ta te  and  year.

We discussed several specific aggregate outcom es of  policy concern: 
claim  frequency, the percentage of  claims closed with  paym ent,  the 
average size of paid claims, d isposition  pa t te rn s ,  filing p a tte rns ,  p la in ­
tiffs’ and  defendants ' costs of litigation, and  public costs of litigatiop. 
D a ta  collection a n d  analysis efforts  can  focus on one, a few, or all of 
them , depending on policymakers ' concerns relative to the  costs o f  col­
lecting an d  analyzing the  data.

Detailed  da ta  on the  charac ter is t ics  o f  individual claims are needed 
to assess reform ’s winners and  losers, or, a lternative ly , the effects of 
reform on various kinds of claims, Specifically, we need da ta  on:

• the  outcomes and  charac ter is t ics  of individual claims, for claims 
resolved in reform versus nonreform  s ta te s  o r  differences in 
s ta tes  before and  after reform, or both;

•  relevant charac teris tics  of each s ta te 's  legal env ironm ent;  and
•  o ther  factors th a t  can affect the  c la im s’ outcomes.

Several outcomes of individual c la im s are re levant to the  policy 
debate: the  probability  of recovery, the  am o u n t  of  recovery, net 
recovery, the  consis tency /p red ic tab ili ty  of outcom es, disposition p a t ­
te rns ,  filing p a tte rns ,  and  tran sac t io n s  costs. Here, too, d a ta  collection 
and  analysis efforts can  focus on one, a few, or all o f  them , depending 
on po licym akers’ concerns relative to th e  costs of collecting and  analyz­
ing the  data .

Analysis  of economic outcom es and  injuries will require information 
on  the  availability, characteris tics , a n d  costs o f  goods a n d  services of 
pa r t icu la r  policy in terest  and  on the  frequency and  severity of  injuries.

T heory , the experiences of p rac t i t ioners ,  and  the results  of previous 
research will help identify the o th e r  factors th a t  need to  be controlled 
to  separa te  out the  effects o f  the  legal variables. T h e re  is no simple 
formula for the  selection process and no list o f  all the  " r ig h t’’ factors to 
include in  the analysis. For th a t  m a t te r ,  d ifferent analyses requi e con­
trol of different factors. T h e  factors expected  to influence one dispute
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IN W H A T  A M O U N T S ?

T h e  degree to which research can provide useful in form ation  is l im ­
ited by the  q u an t i ty  and quality  of the available data. M ore  e labora te  
data  collection system s can provide more accurate, more detailed  da ta  
th a t  enhance  the  accuracy of research t  >d its relevance to  policy­
m akers ' needs. But the cost o f  da ta  collection efforts increases with 
their  scope T h o se  involved in the design process must weigh the costa 
of an expanded  effort against the  benefits o f  more accurate results.

Analysis o f  reform requires da ta  on outcom es and the factors th a t  
affect them , by s ta te  and  year. Analysis of who won or lost from 
reform requires da ta  on the  outcom es and o ther  characteris tics  o f  ind i­
vidual claims. T h e  num bers  of s ta tes  and  years or the numW-r of 
cli ims for which da ta  are required depend on the tradeoff between the 
costs of collecting and analyzing da ta  and  the need for accuracy in the 
results. At a m in im um , research will need data  for several s ta te s  tha t  
have im plem ented each type of  reform of interest. As th e  num ber  of 
s ta tes  and  years o r  claims for which da ta  are collected increase, 
analysis can more accurately  estim ate  reform effects, bu t a t g rea ter  
cost.

Similarly, policy debates  som etim es focus on particular  types of 
claims an d  hinge on the  issue of how reform affects those types  of 
claims. For example, the  problem s child care centers  or m unic ipalit ies  
encounter  in ob ta in ing  insurance  are the focus of particular  concern  in 
the tort  reform debate . P a r t ic ip an ts  in the  debate might find assess­
m ents  of the  effects o f  reform on those insti tu tions par t icu la r ly  
relevant: es t im ates  of the  effects of reform on all in s ti tu tions  or ori the 
availability o f  insurance  in general would be inadequate.

If existing d a ta  system s happen  to m ain ta in  da ta  in a form th a t  p e r ­
mits identification of  pa r t icu la r  claims, it may be possible to  collect the  
da ta  needed to  perfo rm  separa te  analyses o f  the  effects o f  reform  on 
them . If not, new da ta  system s will have to be developed and  p u t  in to  
operation  before separa te  analyses can  be conducted. T h e  deve lopm ent 
and im p lem enta t ion  o f  new d a ta  systems can  dramatically  increase  the  
costs of the  da ta  collection effort. Here, too, design efforts  m u s t  
address the tradeoffs  betw een the  increased value of d a ta  collection 
systems th a t  ob ta in  a high level of detail and  the ir  higher price tags.

T h e  availability o f  “baseline d a ta"  is an im portan t  fac tor  in  the  
design of da ta  collection efforts: T o  es tim ate  the  effects of any  reform ,



it i t  n e c t t u r y  to co m p ar t  “w hat i t ” aftar  reform with “what would 
have bean" had the reform not occurred. D ata  on the value of tom e 
outcom e after reform are not sufficient in th em te 'v e s  to a t te s t  the 
effects of reform. At a m inimum, da ta  on the  values of an  outcome 
p n o r  to  reform will be needed to com pare  to th a t  ou tcom e's  po itreforra  
values.3

Baseline data  sufficient to e s t im ate  how outcomes would have 
changed  over time without reform will be needed to accurately a t t e s t  
the  effec tt  of reformt. These  da ta  will generally include information 
on  th e  outcom es of interest and  on the  o th e r  re levant variables before 
reform. D ata  collection efforts th a t  cap ture  detailed  da ta  “ from now 
on"  are  not going to provide data  from the past,  baseline data  or. past 
perfo rm ance  will have to  be collected.

T h e  need for appropriate  baseline data , in tu rn ,  implies th a t  the 
feasibility and  costs of collecting retrospective inform ation must be 
considered  in deciding on the  level of detail.

F R O M  W H O M ?

T h e  insurance  industry is the  obvious source of da ta  on the aggre­
gate outcom es of claims. Aside from claims against self-insured ind i­
viduals  an d  organizations, the  insurance  industry  is the  one place 
where all claims eventually appear. T h e  kinds o f  information 
insurance  companies record for m anagem ent purposes include much of 
th e  da ta  needed to assess the aggregate perform ance  of the tort  system; 
a varie ty  of reporting systems th a t  cap tu re  da ta  from insurers exists. 
In  principle, da ta  on the  outcom es of closed claims (e.g.. indem nity  
paid, mode of and time to disposition, an d  the  jurisdiction in which the 
claim was brought or a lawsuit filed) could be routinely compiled to 
genera te  an ongoing database  th a t  would suffice for studies of aggre­
gate outcomes.

T h e  insurance  industry may seem like an  obvious source of da ta  on 
th e  ou tcom es and characteristics  of  individual claims. However, the  
in fo rm ation  it collects may not include some of the  da ta  needed to  
assess  th e  effects of reforms on various k inds o f  claims or c laimants. 
F or  t h a t  m atte r ,  some relevant in fo rm ation  may not even be known to

^However, n o i t  of the issues of the  cu rren t policy debete have dynamic p a tte m i of 
th e ir  own: T hey a i t  changing over tim e and would have changed from the p rtr tfo rm  
ytax even w ithout rtform . Reaearcb canno t um ply  a ttrib u te  all difference! between tbe 
value of an  outcome this year and some earlier year to  rtform . R ather, research must 
somehow account for the dynamics of tbe  process—estim ating  where the system would 
have been th is year in the abeence of reform —and com pare th a t estim ate to w h tr t  the 
syetem  it  given the presence of reform.
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insurer*. Insurance  companies, for example, may not routinely  ob ta in  
in form ation  on c la im ants '  wealth; their data , therefore , would not su f­
fice for a s tudy  of the  effects of reform on relatively poor c la im ants .

C la im an ts  and  defendan ts  tend  to be “one-tim e" pa r t ic ip an ts  in the 
system and  th e  involvement of any particular  c la im ant or  defendan t  is 
generally unan tic ipa ted . We have no m eans of p red ic ting  in sdvance  
who will be c la im ants  or  defendants, and there  are no cen tra lized  sys­
tem s to  which c la im ants  or defendants m ust report. But if the  policy 
debate  raises questions regarding the effects of reform s on pa r t icu la r  
types of  pa r t ie s  or claims, and if insurance com panies do not routinely 
ob ta in  th e  in fo rm ation  needed to  distinguish them , th en  special surveys 
of c la im an ts  or defendan ts  or both will be needed.

In principle , all the  in form ation required to assess th e  effects of 
reforms on aggregate outcom es and on the  'u tc o m e s  of  individual 
claims (w inners  and  losers) could be obtained , ’om  lawyers. However, 
there  are  no data  system s th a t  routinely collect in fo rm ation  from 
lawyers; ob ta in ing  such da ta  would require the crea tion  of  en tire ly  new 
systems and  the developm ent of monitoring techniques to  ensu re  th a t  
the proper d a ta  are provided in a timely m an n e r  for all cases. Because 
of the  large num ber  of  lawyers from whom  in fo rm ation  would be 
needed, these  system s would be extremely cum bersom e and  expensive. 
A ttorney-c lien t privilege issues might also limit the  da ta  t h a t  could be 
ob ta ined  th rough  a t to rneys.  Nonetheless, there  may be p a r t icu la r  po l­
icy ques t ions  th a t  hinge on da ta  available only from a tto rneys .  Special 
surveys of a t to rn ey s  might be needed to ob ta in  these  d a ta .3

T h e  cou r ts  routinely collect significant am oun ts  of in form ation . But 
they  generally  collect da ta  for the ir  own adm in is tra t ive  needs, an d  the 
da ta  ten d  no t to  be useful for assessing the effects o f  to r t  reforms. It 
may be possible for the  courts  to provide more useful in fo rm ation  on 
an ongoing basis. In particular, data  on the  aggregate num bers  o f  cases 
filed and  disposed an d  on th e  means of a n d  time to d isposition , by case 
type, could be very helpful.

T h e  cou r ts  ob ta in  in form ation  on such m a tte rs  as th e  type of suit 
and  th e  alleged injuries indirectly in a variety of  d o c u m e n ts— 
com plain ts ,  answers, motions, and so fo r th —designed for purposes  
o th e r  th a n  d a ta  collection. Using court personnel to review th ese  docu­
m en ts  a n d  ex trac t  in form ation  would undoubted ly  s t ra in  court  
resources; b u t  it  may be possible to devise forms th a t  p la in tiffs  and  
defendants ,  o r  th e ir  representatives, could fill ou t a n d  subm it  ro the 
court.

3Because claim* can be resolved before a lawyer is involved, the  l i t i f a n u  known to 
the are self-selected tam pl»s o f all litiftn t* . And becam e th e  basis for self-selection 
i* likely to  be related to outcome* of interest, the sample would be in a p p ro p n a u  for 
many kinda of analyses.



Although the h .«urance industry  seems an appropria te  source for 
much of the requisite data , several problems m ust be addressed. 
Insurance companies may not have accecs to im p o r tan t  inform ation 
such aa collateral -ource payments. Differences occur am ong com ­
panies  in the kinds of  in form ation they obtain for a claim, the defin i­
t ions of  various charac teris tics  of a claim, and the  coding system s they 
use D ata  on claims against self-insureds would have to  be collected 
separately . “Double counting" is a problem in claims against two or 
more defendants because, except by chance, the  defendan ts  will have 
d ifferent insurers an d  there  would be duplicate reports  o f  the  same 
claim.

T h e  Insurance Services Office (ISO), a nonprofit  corporation  th a t  
m akes available advisory rating and other services to the  insurance 
industry , is now collecting inform ation on at least 12,000 individual 
claims in 27 states th a t  have modified their to r t  system s.4 T h ese  will 
include a sample of large claims (over $25,000) arising out o f  policy 
year 1983 and closed af te r  Ju ly  1, 1985, or still open, a sam ple of all 
claims closed during th e  m onth  of  May 1987, and  a sam ple of  all 
governm ental claims from policy year 1983. T hese  da ta  will provide 0 
first s tep  toward the  developm ent of a database sufficient to assess the 
effects of reform.

Because almost all the  claims in the  database will have closed soon 
after reforms were enacted , the ir  outcomes may no t reflect the  full 
im pact of reform.5 However, these da ta  should suffice to establish  a 
baseline with which the  outcomes of future claims can be compared.

In collecting these data , ISO will presumably have worked th rough  
the  problems o f  ob ta in ing  compatible in form ation from different 
insurance  companies. T h e ir  procedures should provide guidelines to 
such issues as consis ten t definitions of da ta  elements.

N E X T  S T E P S

T h e  next step in assessing the  effects of reform is to design an d  
evaluate  da ta  collection systems th a t  could be used in the fu ture  to  
cap tu re  da ta  on th e  perform ance of  the  to r t  system . W e suggest

M m urance Services Office, Iruuranct Data: A CIo h  Look, 1987.
MSO in tend i to h ive  experienced claim* manager* e*tim ate the value* of esch  claim  

u) ita new legal environm ent. T hia approach ia the only way to  obtain  an early e itim ate  
of the  impact of reform. N onetheless. becauae the claim* manager* will have had re la­
tively little  experience w ith the new legal environment*, th e ir eatimate* may not fully 
re fle a  the impact o f to rt rtform *. Pending analyte* o f the im plem entation procet*. 
there  it no way to determ ine the  degree to  which they, or anyone elae, a n  able to an tic i­
pate the  eventual e ffe a  o f rtfo rm  on claim*' outcome*.
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considera tion  of t h r .e  types of  new da ta  collection systems. One 
comprises system atic  efforts to ob ta in  da ta  fiom  insurers  and self- 
insured  de fen d an ts  on the rggregate  outcom es of liability claims. 
Ideally, these  efforts would result in systems for collecting these da ta  
on an  ongoing basis to support con tinu ing  analyses and m onitoring  of 
the  overall effects of reform. T h e  second type of  system would involve 
the  design o f  special surveys of c la im ants ,  the  bar, and  insurers to 
ob ta in  the  detailed  individual claim info rm ation  needed to identify 
reform 's w inners  and  losers. Finally, we need  to  explore the  feasibility 
of  system s for collecting inform ation  on the  o the r  factors tl .at in f lu ­
ence pa r t ic ip an ts  in the to r t  system and m ust, therefore, be included in 
analyses, and  on economic outcom es and injuries

Once feasible designs are constructed , they  need to  be evaluated  to 
de te rm ine  w hether  the  research they will support  is sufficiently im por­
ta n t  to  w a rran t  the costs of th e  da ta  collection and analysis efforts.
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Appendix

STATE TORT REFORM ENACTMENTS, 1980

Table  A.l summarizes the  principal to rt  reforms enacted  during 
1986. T he  rem ainder of th is  appendix  describes the provisions of those 
reforms.

A. C O M P A R A T I V E / C O N T R I B U T O R Y  N E G L I G E N C E  (CN)

CONNECTICUT

ILLINOIS

HB 6 13*1—Damages will be d im inished by the 
p la in t i f f s  percentage of fault.

SB 1200—Plaintiffs  who are more th a i  50 p e r ­
cent a t fault are barred  from recovery, and the  
jury would be instruc ted  as to 15 possible barring 
effects. T h e  law applies to  negligence actions and 
product liability actions brought under a strict l ia ­
bility theory.

B. J O I N T  A N D  S E V E R A L  L I A B I L I T Y  ( J S L )

1. Al l  T o r t  Sui ts

ALASKA

CALIFORNIA

COLORADO

CONNECTICUT

SB  377—T h e  application  of jo in t and several lia­
bility is now limited for low fault defendents  I less 
th a n  50 percent a t fault) as they  canno t be held 
jo in tly  liable for more th a n  two tim es the  ap p o r­
tioned  percentage of damages.

P ro p  5 1 —J o in t  and  several liability has been 
abolished for all noneconomic damages.

SB 70—O utrigh t abolition of jo in t and  several lia­
bility nas  been rpproved .

H B  6134—A m easure abolishing jo in t  and  several 
liability has  been enacted; each defendan t  is liable 
only for the ir  a t t r ib u ted  share  of  damages; 
O rp h a n  S hare  Clause: D efendants  are liable for 
th a t  portion  of  an  uncollectible sum  th a t  is p ro ­
po r t io n a te  to th e ir  share  of the  en tire  judgment 
b u t  m ay not be forced to  pay th e  en tire  uncollect­
ible am ount.
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Tuttle A. I

STA TK  T O U T  HKKOHM K N A IT M K N T S , llWt.

STA TK  CN  .ISI. HAM I'H N I AKMS CSH I T J IN TX  IlHAM c .o v M M I’I. M ISC
Alabama 2
Alaaka I 1 1 1 I 1 2 1
A n ton * 1 2 1
C alifo rn ia 1
r  o lorado 1 .1 1 1 •i6 2 2 .1
C onnecticu t 1 1 1 1 I 2 2 2
Delaware 2
H onda  I 1 1 1 i
G eorgia 1 2
Hawaii | 1 1 I 1 i •a 2 1
Idaho 1 2
Ind iana 1 1 1 2 2 2
Illinois I I 1 1 1 2 2
Iowa :i I i 2 2 2 3
Kanaaa 2 :t 2 2 2
t^Hiiaiana 2 2
M aine 2 2 2 2 2
M aryland 1 i 2
Maaaai hnaella 2 2 2 2
M ichigan 1 •J i :t t 1 2 2 2 1
M inneso ta 1 I i i 1
M iaaianppi 2
M ia toun •1 2 2
M ontana *# »»
Nebraska i 1
New H am psh ire 3 1 I i 2 •J 2 1



...... 4 * 2 a
M aryland 1 m i a
Maaaai b used* 2 a
M ichigan 1 V i 1 i i a a a
M mnrM ila 1 1 i i i
MlMIMIppi a
M cm o ri -i* a a
M ontana 1 a
Nebraska i i
N r#  H n inp iln ie 1 1 1 i i a a

T ii l t |t<  A  I i m i lm u r < i

S T A T E  CN  J S I .  DAM I 'D N I A E M S  CSII I ’I'J  IN I X DIIAM o o v M M I’I. M b

New M e n ro  a a a
New York I 1 1 1 a 1
New Jeraey 2
Ohm a 2
O klahom a 1 1 1
Klmde lilam i i  a a
Sou th  Car ilina 2 a
Sou th  D ako ta  2 a 1 1 a a
Tenneaaee a a a a
U tah  1 a a a a
Vir .,ma a a a a
W ash ing ton  1 1 t i a a i
W eit V irginia II a a a a
W isconsin a ;t 2
W yom ing 1 t a a a a

N O TE  1 - Applicable lo  im « l to ri su its . 2 • app licab le  only  lo  particu la r caae types or |>ar1 iea 
oplicable to  m od  to ri su its  am i specifically lo  p a r ticu la r caae type* o r partiea

.  3

A BB R EV IA T IO N S
CN - Oom pere tive/O oniribu to ry  

Negligence 
JS L  - Jo in t am i Severa l L iability 

DAM - l.irm la on  Dam age Awards 
I'DN I - I’u ru live Damages 

AEM S - A tto rn ey ’* !'«»/
M iscellaneous S am  In is 

C’SK  - C o lla tera l Source 
Hule Change*

I 'I 'J  > P eriod ic P aym en t o f Judg .nen ts 
IN TX - In te re s t a n d  T a ie *  on  Ju dgm en ts 

I t ilA M  • D ram  Shop  L iability 
Reform  leg is la t io n  

I #1IV' - ( .u v rrum rn l L iability  
M M I’I. - M edical M a lp r s c ic r  and 

ProfM M onal & D im  lo r*/
Officer \  Inab ility  

M ISC  - M iscellaneous P rovisions
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FLORIDA

H a w a i i

ILLINOIS

MICHIGAN

SB 465—Jo in t  and several liability h a t  been 
severely restric ted in cases involving over $25,000 
in damages No jo in t and several liability for 
noneconomic dam ages in negligence actions and 
likewise for economic damages for those defen- 
d a n ts  less at fault th a n  the plaintiff. Item ization 
of  damage awards is also required.

No modification of the  rule for:
(a) action seeking economic dam ages for po llu ­

tion incidents 
(b> in ten tional to r ts
(cl actions governed by a specific s t r tu te  p ro ­

viding for jo in t and several liabil ty
%

SB  S l l S S i —Jo in t  and  several has been e l im ­
inated  for low fault defendants (less th a n  25 p e r ­
cent!; th is  limit on joint and several does not 
apply to  111 economic damages. (21 autom obile  
accident cases. (3) product liability cases, (4) 
propert> damage cases, or (5) env ironm enta l  p o l ­
lution cases.

S P  1200—Join t  and  several liability has  been 
elim inated  in negligence and s tr ic t  liability p ro d ­
uct liability ac tions for low fault defendan ts  (less 
th a n  25 percent!. T h is  does not apply to  (1) m e d ­
ical malpractice cases. (2) env ironm enta l liability 
cases, and  i3t medical expenses specifically 
a w a 'd ed  as damages in any action.

HB 5154—Jo in t  and  several liability is now l im ­
ited. except in ( I I  product liability actions. (2) 
actions involving a blame-free plaintiff.

Defendants  are  only severally liable for damages, 
but Michigan has th e  Orphan S h are  Clause, (i.e.. 
any uncollectible shares of a judgm ent can be p r o ­
portionately  reallocated between solvent codefen­
d an ts! .

Jo in t  an d  several liability is now abolished for 
municipalities.
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HB 513—A pportionm ent of dam ages between 
codefendanls  is now allowed.

SB 9391—Jo in t  and several liability is now e lim ­
inated  for noneconomic dam ages for low fault 
d efendan ts  (50 pe r ten t  or less at fault!.

T h e  lim itation  does not apply for:
(a) contrac t cases
(b) indemnification by public employee claims
(c) adm inis tra tive  proceedings
(d) w orkers 'com pensa tion  claims 
(el in ten tional to rts  on actions alleging reckless

disregard for r ights of  o thers  
( 0  m otor vehicles or motorcycle accident cases
(g) actions involving absolute  liability resulting 

from construction
(h) toxic to r t  cases
(il product liability actions where the  m an u fac ­

tu re r  could not be joined 
(j) and certa in  o ther  actions

T h e  law also requires the  i tem ization of verdicts 
for personal injury, p roperty  damages, and w rong­
ful death .

SB  64—Outright abolition of jo in t and  several lia­
bility has been approved

SB 4630—Except as follows, joint and several lia­
bility has been abolished

T h e  exceptions include:
(a) where defendants  ac t in  concert or a se r ­

vant acts for a m aster  
(b» where a plaintiff  is en tire ly  fault-free 
(cl where toxic s u b s u n c e s  o r  solid waste 

disposal is involved
(d) tortious interference w ith  con trac t o r  b u s i­

ness relations
(e) where specified types of  fungible products  

are involved

W EST VIRGINIA H B  149—Jo in t  and  sr  r t a l  liability has been abo l­
ished for defendants  less th a n  25 percent a t fault.

NEW HAMPSHIRE 

NEW YORK

UTAH

Wa s h i n g t o n

i
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WYOMING SB 17—T h e  doctrine of jo in t and  several liability 
ia abolished, a party  may request or a court may 
require apport ionm ent of damages, a n d  a 
de fendan t 's  liability is then  lim ited to  tha t  share 
apportioned to him, her. or it.

2 .  P a r t i c  i l a r  S u i t a  o r  P a r t i e s

NEW HAMPSHIRE

SOUTH DAKOTA

WEST VIRGINIA

HB 513—J u s t  and several liability only applies to 
municipality  when they are over 50 percen t at 
fault.

SB 216—Jo in t  and several liability is now m od i­
fied in respect to actions against local govern­
ments.

SB 7 H .  H B  I49X —Jo in t  and  several liability has 
been elim inated  in medical m alpractice  ac tions for 
low fault defendants  (less th a n  25 p ercen t negli­
gent).

C . L I M I T S  O N  D A M A G E  A W A R D S  (D A M )

1. A ll T o r t  S u i t a  

ALASKA

COLORADO

FLORIDA

HAWAII

SB 377—A cap on noneconom ic dam ages of 
$500,000 is now provided. However, the  cap does 
not apply to  damages resulting from severe p h y s i­
cal im pairm ent or disfigurement. Also provided 
for the  item ization of dam ages betw een economic 
and  noneconomic losses.

SB 67—5250,000 cap on none-onom ic  damages, 
unless a court finds clear and  convincing evidence 
th a t  tne  damages exceed the  cap raising th e  ceil­
ing to $500,000. E lim inates  aw ards for derivative 
noneconomic loss except when th e  court finds 
“clear and  convincing evidence."

SB 465—A cap of $450,000 on  noneconom ic  d a m ­
ages in all personal injury, wrongful dea th ,  and 
property  dam age actions,

SB S l ( S S ) —A $375,000 cap has  been  provided on 
damagen awarded for pa in  a n d  suffering (but not 
o the r  types of  noneconomic losses such as loss of 
consortium  or emotional d istress) in ce r ta in  to r t  
actions. Additionally, awards for m en ta l  anguish
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MARYLAND

MINNESOTA

NEW HAMPSHIRE

WASHINGTON

are unavailable in actiona seeking recovery for 
property damage only; provides s tandard  for 
determ ination  of loss or im pa irm en t of earning 
capacity

SB 558—A cap of $350,000 on all noneconomic 
damage

SB 2078—A cap has been enac ted  on “intangible 
losses." (em barrassm ent,  em otional distress, and 
loss of consortium ) exclusive of pain and  suffering 
and disfigurement; the  cap is set at $400,000.

HB 513—A cap on noneconom ic damages has 
been set at $875,000.

SB 4630—All noneconom ic dam ages are capped 
based upon a m easure of economic damages and  
the W ashington average annua l  wage, a portion  of 
this am ount (.43) is used as a base figure and is 
adjusted to reflect life expectancy of a p lain tiff  
(estimated to be som ewhere betw een $177,000 and 
$493,000).

2 .  P a r t i c u l a r  S u i t s  o r  P a r t i e s

COLORADO SB 86—A $50,000 cap on dam ages in dram  shop
actions has been passed.

KANSAS HB 2661—N oneconom ic dam ages have been
capped at $250,000 and  all dam ages at $1,000,000 
in medical m alpractice  actions; the  cap on 
noneconomic dam ages will be annua lly  adjusted to 
reflect the  consum er price index. M andato ry  
i tem ua tion  of  noneconom ic dam age awards has 
been insta ted  in such  cases “P inho le"  provision 
to allow courts  to  aw ard  supp lem en ta ry  medical 
benefits up to $3 million also insta ted .

MASSACHUSETTS HB 5700—Unless special c ircum stances  are
dem onstra ted  ind ica ting  a p la in t i f f  will not be 
justly com pensated , noneconom ic  damages in 
medical malpractice ac t ions  are  now capped at 
$500,000.

MICHIGAN HB 5154—A cap o f  $225,000 on noneconomic 
damages in medical m alp rac tice  ac tions th a t



MISSOURI

MONTANA 

NEW HAMPSHIRE 

NEW MEXICO

SOUTH CAROLINA 

SOUTH DAKOTA

UTAH

UTAH

VIRGINIA

will I*  adjusted to reflect the C.P.I. ha» been 
enac ted  tThis  cap does not apply in wrongful 
d e a th  actions, actions involving reproductive sys­
tem  mj ries, and actions for loss of a vital bodily 
functior I

S B  663—Noneconomic loss in medical m a lp rac ­
tice actions has been capped al $350,000; the  cap 
a m o u n t  is the limit that may be awarded against 
each individual health care provider.

SB  2 2 X X —T h e  liability of the  s ta te  and  its p o li t­
ical subdivisions has been capped at $750,000 per 
c la im an t and $1,500,1)00 per incident.

H B  513—T h e  liability of governm enta l subdivi- 
s ions is now limited to a cap on all civil dam ages 
th a t  has been set at $150,000/5500,000.

N M  HB 24-1 —A $50.000/person, $100,000/inci- 
d en t ,  cap on personal in ju ry /dea th  dam ages in 
d ram  shop actions has been passed, $20,000 for 
p roperty  damage.

H B 2266—Limits liability of s ta te  and its subdiv i­
sions to S250.000/incident and  $500,000/occur- 
rence.

SB  282—T h e  existing cap on noneconomic d a m ­
ages in medical malpractice ac tions has been 
changed  to  a cap of $1,000,000 covering all d a m ­
ages. Additionally, the cap was b roadened  to 
include actions against all health  care providers.

SB  111—Noneconomic dam ages in medical m a l­
p rac tice  actions are capped a t  $250,000, bu t speci­
fically included are damages for pa in  and  su ffe r­
ing and  inconvenience; punitive dam ages are 
specifically excluded.

S B  182—A cap on damages in dram  shop actions 
has  been enacted; liability is limited to  $100,000/ 
$300,000.

H B  624—A cap of $25,000 or the  a m o u n t  of 
insurance  coverage carried is provided in ac tions 
aga ins t  t ran spor ta t ion  districts.
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WEST VIRGINIA

WEST VIRGINIA 

WISCONSIN

SB 714, HB 149X—A $1,000,000 cap on n o n ­
economic damages has been enacted on medical 
malpractice  damages.

SB 3 —Noneconomic damages are limited to 
$500,000 when involving political subdivisions.

AB 4—Damages in medical malpractice actions 
have been capped at $1,000,000.

D. P U N I T I V E  D A M A G E S  (P U N I )
1. All T o r t  S u i t a

ALASKA

COLORADO

FLORIDA

HAWAII

ILLINOIS

SB 377—C lear and  convincing evidence is 
required before punitive damages can be awarded.

HB 1197— Punitive awards may not exceed the 
am oun t of  com pensatory  demage award; one-th ird  
of  a punitive  damage av rd goes to the S ta te  
General Fund; proof of  malice, fraud, or willful 
and  w an ton  conduct is required; court has ability 
to reduce punitive  awards if de te rren t  effect is 
accomplished, or to  increase them up to three 
times the  am ount o f  actual damages if m is­
behavior con tinues  during  trial.

SB 465—Punitives  canno t exceed three times the  
com pensa to ry  dam age award unless clear and con ­
vincing evidence is shown; 60 percent of any p u n i­
tive dam age award goes to the Public Medical 
Assistance T ru s t  F und  or the  S ta te ’s General 
Fund.

SB  S l ( S S ) —Punitive  damages are now uninsur- 
able unless an inclusion is specifically provided by 
an  insurer.

SB  1200—Plaintiffs  would no longer be able to  
plead for punitive damages in the ir  original com ­
plain t; subsequen t  m otion to  am end  is granted 
only following a hearing where the  p la in tiff  s tands 
a chance  to win the  punitive award at trial. 
D efen d an t  m ust be shown to have acted in a will­
ful and  w an ton  m anner.  C ourt has  discretion to  
d is tr ibu te  punitive  aw ard  am ong the plaintiff, his 
or her  a t to rney , and  the  S ta te ’s D epartm en t o f  
R ehab il i ta t ion  Services; applies to negligence 
ac tions and  product liability actions based on a 
s tr ic t  liability theory.
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IOWA

MINNESOTA

NEW HAMPSHIRE

OKLAHOMA

SOUTH DAKOTA

SB 2265— Willful and w an ton  disregard for the 
righta and safety of a n o th e r  m us t  be proven prior 
tu an award of punitive damages. 75 percen t or 
more of a punitive award m ust  be paid to  the 
S ta te 's  Civil Repara tions T r u s t  Fund, except 
where the  action resulted from a to r t  specifically 
directed a t  the  particu lar  plaintiff; no discovery of 
a d e fendan t’s wealth iB p e rm it ted  prior to  e s ta b ­
lishm ent of a prim a facie case.

SB 2078. H F  1950—Pleas for punitive damages 
are no longer perm itted  in the ir  com plaint; a 
prima facie showing of de fendan t 's  liability is 
required before an am en d m en t  of pleadings.

H B  513— Punitive dam age awards are now p ro ­
hibited.

SB 488—Punitive dam age awards have been 
capped; no punitive award may exceed the 
am ount of actual damages awarded; the  level of 
proof required raised also.

SB 280—Punitive dam ages must be proved by 
clear and convincing evidence of willful, wanton, 
or malicious conduct on the par t  of the  defen­
dants.

2 .  P a r t i c u l a r  S u i t s  o r  P a r t i e s

IOWA

VIRGINIA

SB 2265—Limits liability of  municipal officers 
and  employees for punitive damages.

H B 624—Punitive dam age awards are prohibited  
in actions against t ran sp o r ta t io n  districts.

E .  A T T O R N E Y ’S F E E S / M I S C E L L A N E O U S  S A N C T I O N S  (A F M S )

1. A ll  T o r t  S u i t s

ARIZONA

CONNECTICUT

H B  2377—Establishes penalties  for unjustified 
actions.
H B  6134—A con tingen t  fee scale limiting 
a t to rney ’s fees is now required (1/3 of  1st $300K, 
1/4 of next S300K, 20 pe rcen t  of next $300k, 15 
percen t of next ?300K, a n d  10 percen t of  rest). 
Also creates sanctions (which could include 
defense costs) for frivolous behavior for filing in 
absence of probable cause.
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GEORGIA

HAWAII

IDAHO

ILLINOIS

INDIANA

IOWA

KANSAS

MICHIGAN

MINNESOTA

NEBRASKA

NEW HAMPSHIRE

H B  L146 H B  1185—P arties  filing frivolous suits  
to pay de fendan ts  fees and  cost; dism issals  of 
action  for frivolous suits.

SB S l ( S S ) — Any party may request court  review 
or th e ir  a t to rn e y ’s fees; com pensa tion  is lim ited to 
a “ reasonable  am ount"; a t to rn ey s ’ fees are now 
available as a sanction for frivolous defenses as 
well as frivolous actions (not to exceeu 25 p e rcen t  
of prayer).

H B  1469—Places limits on a t to rney  co n tingen t  
fees.

SB 1200—S anc tions  may be assessed against p a r ­
ties, a t to rneys ,  and insurers for frivolous p lead ­
ings, defenses, and motions; a t to rn ey s ' fees would 
be available as a sanctioti.

SB 393—C ourts  may impose a t to rn e y s ’ fees as a 
sanction  against parties who bring frivolous 
ac tions or defenses.

H B  2265—Authorizes the  court to  s tay  ac tions if 
past ac t ions  by the par ty  have been frivolous. 
Requires certification  of pleadings and  m otions  
and  provides sanctions for violation.

H B  266—M o d i f i c o o n  of civil procedures  for 
de te rm in a t io n  of  frivolous suits.

H B  5154—Awards of a t to rn ey s ’ fees are now 
available as sanctions for frivolous su its  an d  
defenses.

H F  1950—Allows the  award of costs  in frivolous 
suits.

LB 298—Allows the aw ard  o f  p re judgm en t 
in te res t  as  a sanction for un reasonab le  failure to 
se tt le  (offers o f  se t t lem en t are com pared  to  the  
ju dgm en t to  determ ine  reasonableness).

H B  513—All contingent fee a r ran g em en ts  m us t  
be filed w ith  th e  court and  those  in ac tions  where 
the  dam age award is over $200,000 are subject to 
court  review. Allows the  cou rt  to  assess costs  and  
a t to rneys ' fees from frivolous suits  and  defenses.

I
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NEW YORK 

OKLAHOMA

WASHINGTON

WYOMING

SB  9351—Attorney*1 fee* and  c o n *  a r t  now avail* 
able an sanction* for frivolou* suit* and defense*.

SB 488— A ttorney*1 fee* are now available as 
sanctions for frivolous suit* and  defenses up to an  
aggregate of $10,000.

SB  4630—New law provides for th e  discretionary  
review of contingent fee co n trac ts  by courts; also, 
a tto rneys ' fees are now available os sanction* for 
frivolous suits and defenses.

H B  14, HB 15—Courts au thorized  to de term ine  
frivolous suits and make pla in tiffs  liable for s a n c ­
tions.

2 .  P a r t i c u l a r  S u i t s  o r  P a r t i e s

H A W A I I

KANSAS

MAINE

MASSACHUSETTS 

NEW MEXICO 

RHODE ISLAND

WEST VIRGINIA 

WISCONSIN

SS S i —All fees in medical m alpractice  cases are 
subject to court approval.

H 8  2661—Courts are now able to review a t to r ­
neys' fee a irangem en ts  in medical malpractice
crses.

SB 958—Establishe?, an a t to rn e y s1 con tingen t  fee 
scale in medical malpractice actions.

HB 5700—Establishes fee limits in medical 
m alpractice cases.

SB 1110—Caps fees for workers ' com pensation  
cases according to a sliding scale.

SB 2891—A ttorneys ' fees and costs  a re  now avail­
able as sanctions in frivolous medical m alpractice 
actions,

SB 714—Frivolous suit sanctions are  provided in 
medical malpractice actions.

AB 4—A ttorney’s fees have been  regulated in 
malpractice  actions.

F .  C O L L A T E R A L  S O U R C E  R U L E  C H A N G E S  (C S R )

1. A ll  T o r t  S u i t s

ALASKA SB 377—Introduction and lim ited  offset are now 
provided for collateral sources t h a t  do n o t  have 
s ta tu to ry  or contrac tual rights o f  subrogation.
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COLORADO

CONNECTICUT

FLORIDA

HAWAII

ILLINOIS

SB 67 —Admissibility and offset with broa I e i d u -  
s ion i or sources with subrogation rights

HB 6134 —Expansion  of application of  th e  co lla t­
eral source rule modifications for m alpractice  
actions to all civil actions; adm ission  and  offset 
are provided, but sources having rights  of su b ro ­
gation are excepted from offset.

SB 465—T he trad itional collateral source rule to 
allow adm ission of evidence of co lla teral source 
benefits; offset is provided, but benefits  having a 
right of subrogation are not offset, those  seeking 
subrogation  are required to share  th e  a t to rn e y s ’ 
fees and costs incurred by the plaintiff.

SB S l ( S S ) —Court is required to  determine* the 
validity of  liens and rights of subrogation ; such 
valid liens are to be paid from s o c i a l  dam ages 
recovered.

SB  1200—T h e  collateral source rule is modified in 
th a t  only benefits  in excess of $25,000 can  be 
offset and  no more th a n  50 percent o f  a to r t  judg ­
m en t can be reduced by offset o f  duplicative 
sources, but sources having rights of subrogation  
can n o t  be offset.

INDIANA SB  394—T h e  trad itional collateral source rule has
been abolished; evidence of colla teral sources of 
paym en t is now admissible; a court  m ay reduce 
excessive awards to reflect collateral sources at its 
d iscre tion  as well as reducing subroga tion  liens 
un d e r  cer ta in  c ircumstances.

MICHIGAN H B  5154—T h e  trad it iona l  colla teral source rule
haa been abolished; the  court may consider  evi­
dence of collateral benefits; offset o f  collateral 
sources is provided, bu t such offset c a n n o t  reduce 
a p la in t i f f s  damages by more th a n  th e  am o u n t  
aw arded for economic losses, a n d  the  offset is first 
reduced by the  sum  of any p rem iu m s  pa id  for 
th e ir  benefit by e ither  plaintiff , h is o r  h e r  family 
o r  employer. Sources having s ta tu to ry  liens c a n ­
no t  be offset; sources w ith  con trac tu a l  liens are  
required to  ac t to  assert  the  lien or  lose it.
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CO

MINNESOTA SB 2078. H R  1 9 5 0 - T h e  trad itiona l collateral
•ource rule ha* I w n  abolished; while evidence of 
collateral source paym ent*  i* now admi»«ible. only 
the court may review such evidence, offset is p ro ­
vided for. but all co lla teral sources having righta 
of subrogation are excluded.

NEW YORK SB 9351 —Abolition or  trad it iona l  collateral
source rule; adm ission o f  evidence and  offset of 
collateral benefits v-e now provided; offsets are 
reduced by last tv •> years p rem ium s and future 
premiums necessary to secure collateral payments; 
sources with m an d a to ry  liens and  workers ' com ­
pensation, life insurance , and cer ta in  social secu­
rity benefits may not be offset.

%
2 .  P a r t i c u l a r  S u i t s  o r  P a r t i e s

MASSACHUSETTS H d  5700— Rule on collateral source modified in
medical m alpractice  cases.

MICHIGAN HB 5154—Admission o f  collateral sources and
offsets by court in medical malpractice  cases.

RHODE ISLAND SB 2891 —In m alpractice  cases, collateral source 
rule has been modified to  provide for introduction 
of evidence of add itiona l sources of a recovery and 
an offset of such sources.

G . P E R I O D I C  P A Y M E N T  O F  J U D G M E N T S  ( P P J )

1. A ll  T o r t  S u i ta  

ALASKA

CONNECTICUT

FLORIDA

SB 377—Periodic paym en t of judgm ents for 
future damages is now p erm itted  in certain  c ir ­
cumstances.

HB 6174 — M an d a to ry  provisions for periodic p ay ­
ment of  judgm ents  have been enacted  when 
noneconomic dam ages exceed $200,000, unless the 
parties agree otherwise.

SB 465—Periodic pay m en ts  are  now m andated 
where a p a r ty  reques ts  such a p lan  and  where 
future dam ages for economic losses exceed
$250,000.
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IOWA

MARYLAND 

MICHIGAN 

NEW' YORK

SOUTH DAKOTA

WASHINGTON

SB  2265—Periodic paym ent of awards is p e rm it­
ted  at the  court 's  discretion following petit ion  of  a 
party.

SB  558— Periodic paym ents  of awards are p e rm it­
ted at the  discretion of the  court.

HB 5154—Periodic paym ent of  judgm en ts  for 
fu ture  dam ages over $250,000 is now m andated .

SB  9391—Periodic paym ent o f  fu tu re  damages 
over $250,000 is m andated  if a p a r ty  requests 
them .

SB  281—Periodic payment of fu ture  dam ages in 
bodily injury actions is perm itted  where a good 
faith  claim for such damages of  $100,000 or  more 
is shown: provisions for election and  objection 
have been enacted.

SB 4630—T h e  court is required to  o rder the p a y ­
m ent of  judgm ents  by m eans of a periodic p ay ­
m en t p lan  upon a par ty 's  request.

2 .  P a r t i c u l a r  S u i t s  o r  P a r t i e s

HAWAII

KANSAS

MAINE

UTAH

SB S l ( S S ) —T he sta te  and  its subdivisions now 
have the option of paying judgm ents  against them  
in excess o f  $1,000,000 by m eans of  periodic p a y ­
m ents .

HB 2661—All medical m alpractice se t t lem en ts  are 
to  be paid periodically.

SB 958— M andates  periodic p a y m e n ts  of future 
medical malpractice awards in excess of  $250,000.

SB  155—Periodic paym ent of dam ages  in medical 
m alpractice  actions is now m an d a ted  w here  e i ther  
pa r ty  so requests.

H. I N T E R E S T  A N D  T A X E S  O N  J U D G M E N T S  ( I N T X )  

L  Al l  T o r t  Suita

ALASKA

INDIANA

SB  317—Establishes prejudgm ent in te res t  accrual 
principle.
SB  39 t  -Upon the  request of a n y  party ,  an 
in s truc tion  to  jury  th a t  it  may no t consider tax  
consequences of its verdict s available.
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MICHIGAN

MINNESOTA

NEBRASKA

HB 5154—Prejudgm ent in terest  on award* for 
future damage* ia now prohibited , the  ra te  of 
in terest  on judgment* ha* been changed to 1 per* 
cent above the yield on five-year U.S. T reasu ry  
bill*.

SB 2078—Any award o' 
future loss ii prohibited.

in te res t  on damages for

LB 298—T h e  rate  of in te res t  on judgment* i* now 
tied to  the rate  of re tu rn  on 52-week U.S. 
T reasu ry  obligations ^..js  1 percent; the  award of 
prejudgm ent in terest  es a sanction  for u n re a so n ­
able failure lo  settle  is now available (offers o f  
se t t lem ent made are com pared  to  the  judgm ent to 
determ in* reasonableness).

OKLAHOMA OK SB 488—Prejudgm ent inter*. ’ on award* for
punitive damages is now prohibited , *he ra te  o f  
in terest  on judgm ents  has  been changeo > 4 p e r ­
cent above the  U.S. T reasu ry  bill rate.

2 .  P a r t i c u l a r  S u i t a  o r  P a r t i e s

VIRGINIA H B  624—Awards of prejudgm ent interest damages 
are  prohibited  in ac tions against t ranspor ta t ion  
districts.

I .  D R A M  S H O P  L I A B I L I T Y  R E F O R M  L E G I S L A T I O N  
(D R A M )

ARIZONA

COLORADO

CONNECTICUT

IDAHO

H B  2170—Liability m ay be imposed only where 
the  liquor licensee serves an  obviously intoxicated  
person, liability of  servers is several only.

SB  86—D ram  shop ac tions are now capped at 
5150.000; liability for servers is limited to c ir ­
cum stances  where a licensee or  social host *erve» 
a visibly intoxicated  person  o r  minor.

H B  6134—Sellers to  in tox ica ted  persons are liable 
up  to  520.000/party. 550,000/incident. RebutMble 
presum ption  of  such sole liability is established

SD  1439—Lim its d ram  shop  and  social host lia ­
bility.
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INDIANA

IOWA

LOUISIANA

MAINE

MICHIGAN 

NEW HAMPSHIRE

NEW MEXICO

TENNESSEE

UTAH

WYOMING

SB  8 5 —Dram shop liability ia now abolished 
except where a defendant furnishes alcohol to  a 
visibly intoxicated person or where a plaintiff  can 
show th a t  service was a proxim ate  cause of injury. 
SB  2265—Liability of servers has been limited lo 
only those licensees who knew or should have 
known th a t  a person consum ing alcohol was 
already intoxicated; servers o th e r  th e n  licensees 
o r  perm ittees  may not be held liable for injuries 
resulting  from a person 's  intoxication; c o n su m p ­
tion ra th e r  than  service is legislatively declared 
the  proxim ate  cause of injury.

A C T  18—Those  who sell, serve, or furnish 
alcoholic beverages generally not liable.

LD 2080—Im m unity  to servers unless minors can 
prove negligent service. Does not apply when 
adult was visibly intoxicated. $250,000 cap 
exclusive of medical expenses.

HB 455—T h e  liability of  retail servers of alcohol 
has  been limited to  injuries resulting from service 
to  r  m inor or  visibly intoxicated person.

H B  513—Lim itations on dram  shop liability have 
been enacted . Intoxicated drivers need to show 
gross negligence in future suita; defines “good 
business practices" fo defense purposes.

H B  244—Personal in ju ry /dea th  dam ages in d ram  
shop ac tions is capped a t  550.000/person. 
5100.000/incident. $20,000 for property  damage. 
Estab lishes  certa in  lim itations o f  such liability.

H B  1199—Dram  shop liability has been abolished 
except where a defendant serves an intoxicated 
person or a minor or where injury was caused by 
such service.

S B  182—Liability in d ram  shop actions is limited 
to  $100.000/$300.000 and  is subject to  one-year 
s ta tu te  of l im iu tions .

H B  13—D ram  shop suita now may be brought 
only in circum stances w hert  a licensee or  o the r  
person sells or provides alcohol in violation of 
law.



M

J .  G O V E R N M E N T  L I A B I L I T Y  (G O V )

ALABAMA

COLORADO

CONNECTICUT

GEORGIA

HAWAII

Ha w a i i

ILLINOIS

IOWA

HB 178, SB 369—G ran t*  im m unity  to certa in  
m em bers and  associated  178 p a n e s  of various 
s taff  boards and  commissions

HB 1185-1187, H B  1196—Various limits on m u n i ­
cipal liability including th a t  arising out of water 
flow; clarifies im m unity  of public entities and 
employees.

HB 6134—A m easure  limiting liability for acts  of 
municipal employees has bee^ enacted

HB 1471, HB 1549, HB 1526—Clarifies sovereign 
im m unity  of m unic ipal co rpora tions and e s ta b ­
lishes im m unity  for governm ent employees and 
officials.

SB S l ( S S ( —T h e  s ta te  and its subdivisions now 
have th e  option  of  paying judgm ents  against them  
in excess of 51.000.000 by m eans of periodic p a y ­
ments.

HB 1993-86—Provides for additional * rem ptions 
to  the  s ta te 's  t o n  claim  act.

S B  1200—Public officials and  employees are free 
from punitive  dam ages claims when they arise 
from conduct of th e i r  official activities, the s t a t ­
u te  of  l im ita tions  period in actions brought 
against public en ti t ie s  is s h o n e n e d  from two years 
to  one year; local governm ent liability is limited 
in actions arising from provision of traffic control 
devices and c e n a in  police, fire, and emergency 
services; local governm ent liability is limited 
where a person  is injured as th e  result of a h a z ­
ardous recreational activity  or  on waterways ad ja ­
cen t to  public property ; local governm ents would 
no longer waive im m unities  by ‘he purchase of 
insurance.

SB  2265—Actual malice or a criminal offense 
m ust be proved for liability lo  be imposed upon 
officers and  em ployees o r  municipalities and lim ­
its the ir  liability for punitive damages, liability is 
limited rrg a rd m g  licensing decisions, the  granting 
of  perm its , inspections, and  financial regulatory 
activities.
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MICHIGAN

SH 700—Im m unity  is now provided to  mediators 
under con trac t  with the a tate judicial d epar tm en t.

H B  M M . HB M 6 3 —Jo in t  as several liability ta 
completely e liminated for m unic ipalise* ; limit* 
liability of the state an d  its subdivision* when 
engaged in the cxerciae of its governm enta l  func ­
tions.

SB 2166—Sovereign im m unity  has been totally 
re insta ted .

SB  617—Reestablishes sovereign im m u n ity  with 
several exceptions.

SB 2 2 X X —T h e  liability of the s ta te  an d  its po lit­
ical subdivisions is capped at $750,000 per 
c la im ant and $1,500,000 per incident.

HB 513—All civil dam ages against governm enta l 
subdivisions are limited to  S150,000/$500,000. 
Jo in t  and  several im m unity  only app lies  against 
m unicipalities  when over 50 pe rcen t  a t  fault. 
Acts of a governm ent unit  or employee th a t  result 
in a po llu tan t incident a re  conclusively presum ed 
to be reasonable; this p resum ption  applies where 
the unit acted in accordance with s ta te -o f- the -ar t  
technology; strict and absolute  liability  is not 
available in such actions.

SOUTH CAROLINA HB 2266—Restores some of the s t a t e ’s sovereign 
im m unity  by reestablishing about 20 categories of 
qualified im m unities  and  limited liability  of the 
s ta te  and  its subdivisions to  $250,000 /inc iden t  
and  $500,000/occurrence.

MISSISSIPPI

MISSOURI

MONTANA

NEW HAMPSHIRE

SOUTH DAKOTA

TENNESSEE

VIRGINIA

SB 216— Jo in t  and several liability w as modified 
in actions against local governm ents ;  sovereign 
im m unity  for public en tit ies  applies on ly  to  the 
ex ten t o f  the ir  liability insurance  coverage.

SB 1701—Except where conduct  a m o u n ts  to  will­
ful, w anton , o r  gross negligence, m em bers  of 
boards of governm ental en ti t ies  are now  im m une 
from civil suit.

H B  624—A cap  of $25,000 or th e  a m o u n t  of 
insurance  coverage carried  is provided a n d  awards



M

WASHINGTON 

WEST VIRGINIA

WYOMING

of pre judgm ent in te res t  and punitive dam ages a r t  
proh ib ited  in ac tions against t r a n ip o r ta t io n  dia- 
tricta.

SB 4630— Im m unity  haa been provided for school 
board  m em bers  and directors of hospitals.

SB 3 —L im its  noneconom ic dam ages in suita  
involving political subdivisions to  $500,000, 
deploys 25 percen t rule regarding jo in t a n d  several 
liability, lays out s tan d a rd s  for liability im m unity  
or political subdivisions employees.

WY 3 9 —G ra n ts  officers and board  m em bers  of 
governm en ta l  entit ies  immunity.

K. M E D I C A L  M A L P R A C T I C E  A N D  P R O F E S S I O N A L  
A  D I R E C T O R S / O F F I C E R S  L I A B I L I T Y  (M M P L )

ALASKA

COLORADO

CONNECTICUT

DELAWARE

HAWAII

AK S B  377—Civil liability has been limited for 
m em bers  of boards o f  not-for-profit o rganizations, 
hospita ls ,  school boards, and municipalities.

SB  1201—Lim its  liability for m enta l h ea lth  p ro ­
fessionals when they  use an accepted s tan d a rd  of 
care bu t fail to an tic ipa te  a pa t ien t 's  violent 
behavior.

H B  6134—Plain tiffs  in malpractice action  are 
required to  file a certif icate  of merit w ith  the ir  
com pla in ts  indicating  th a t  an o th e r  provider 
believes th e ir  claims have ment. Also lim its  l ia ­
bility o f  directors and  officers of nonprofit  o rg an i­
zations.

S B  533—Except for breaches of loyalty, bad  faith 
acts, in ten t io n a l  m isconduct, and wrongful t r a n s ­
act ions  from which a director derives personal 
benefit,  shareho lders  o f  a corporation  m ay now 
lim it th e  liability of  directors.

S S  S i —All a t to rn e y s ’ fees in medical m alpractice  
cases a re  subject to  cost approval; also provides 
for a s ta tu te  of l im ita tions of two y e a n  after 
discovery or  six y e a n  after ac t (except for 
m inors) .
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ILLINOIS

INDIANA

IOWA

KANSAS

MAINE

MARYLAND

MASSACHUSETTS

SB 1200— Im m unity  would be provided for offi­
cers and directors of ce r ta in  not-for-profit c o r ­
porations.

HB 1284—Directors of not-for-profit  corporations 
have been given im m unity  for acts and omissions 
not covered by liability insurance  coverage.

SB 2265—Expert  witnesses in medical and  dental 
malpractice actions m ust have qualifications 
directly related to  problems or trea tm en ts  a t  
issue; new requirements for disclosure o f  expert 
witnesses in professional liability actions; res tric ts  
the  discovery and  use of medical m alpractice peer 
review and disciplinary proceedings; expands use 
of voluntary agreements.

HB 2661—Noneconomic damages are capped at 
$250,000 and  all damages at. $1,000,000 in medical 
malpractice actions; the noneconom ic dam age cap 
will be annually  adjusted to  reflect the consum er 
price index, new expert w itness requirem ents; p r e ­
trial se tt lem ent conferences are now required; 
courts  are now able to  review a t to rn ey s’ fee 
arrangem ents  in malpractice actions. M andato ry  
itemization of  noneconomic damage awards and 
period paym ent of all se tt lem ents;  "pinhole" p ro ­
visions for court award o f  supplem ental medical 
expenses up to  $3 million.

SB 958—M andato ry  prelitigation  screening by 
mediation panels  in malpractice  actions; three- 
year s ta tu te  of  lim itations for actions for p rofes­
sional negligence; prohibits  wrongful b i r th  and  
wrongful life actions; m anda to ry  periodic p a y ­
m ents of fu ture  award* in  excess of $250,000; 
establishes an  a tto rneys’ con tingen t  fee scale in 
malpractice actions.

SB 600—Personal im m unity  for director* o f  c h a r ­
itable organizations if the  organization is insures .

HB 5700—Noneconomic dam ages in medical 
malpractice actions are now capped at $500,000 
unless special c ircum stances are d em ons tra ted  
indicating a p lain tiff  will not be justly  compen-
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MICHIGAN

MISSOURI

NEW HAMPSHIRE 

NEW YORK

OHIO

sated. Collateral source rule modified. Attorney 
fees limited in medical malpractice cases.

H B  5154—Noneconomic damages in medical 
m alprac tice  actions are capped at 5225.000 and  
the  cap  will be adjusted to  reflect the C P I. ( th is  
cap does not apply in wrongful death  actions, 
in ten tiona l  torts, foreign objects left inside, 
ac t ions  involving reproductive system injuries, 
and ac tions for loss of  a vital bodily function and  
a few o the r  exemptions); str ic ter  s tandards for 
expert  witnesses, and  a prohibition  contingent fee 
on com pensation  o f  expert witnesses; option for 
d e fendan ts  to  file an affidavit o f  noninvolvetnent 
ra th e r  th an  an answer; itemized damages; co lla t­
eral source rule modifications; a new mediation 
system  for medical malpractice actions; a s ta tu te  
of  l im ita tions  is now six y ta rs  regardless of when 
injury was discovered, and  o the r  miscellaneous 
provisions.

SB  663—A cap of 5350.000 has been enacted on 
dam ages for noneconomic loss in medical 
m alpractice  actions; the  cap am ount is the  I.mil 
th a t  may be awarded against each individual p ro ­
vider. Requires submission of  an  affidavit th a t  
the  action  is not frivolous.

H B  513—Directors ' and officers’ liability is now 
limited; the  burden of proof in medical m alp rac­
tice ac tions has been revised

SB 97-40—Medical malpractice plaintiffs are now- 
required  to  file a certificate of merit with th e ir  
p leadings and a new arb itra tion  procedure is 
available  in medical malpractice actions when 
d e fendan ts  concede liability; new provisions for 
m onitoring  professional competence and investi­
gating  misconduct are provided.

SB  9351—T h e  liability o f  directors, officers, and  
' ru s te e s  o f  not-for-profit corpora tions is limited to 
cases of “gross negligence."

SB  366—Im m unity  has been  extended to  u n co m ­
p en sa ted  members of  boards  of directors of c h a r i ­
tab le  organizations.
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TENNESSEE
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WEST VIRGINIA

SB 2891—A tto rn ey s’ fees and  costs are now ava il­
able as sanctions in frivolous m alpractice actions, 
additionally, the  colla teral source rule has been 
modified to provide for in troduc tion  of evidence of 
additional sources of a m alpractice  p la in t i f fs  
recovery and an offset of such sources

SB 282—T h e  previous cap  on noneconomic d a m ­
ages in medical m alpractice  ac tions has been 
changed  to a cap o f  51,000.000 covering all d a m ­
ages; the  cap  was broadened  to  include actions 
against all health  care  providers

SB  1701 —Except for willful, w an ton , or gToss 
negligence, d irec tors  and m em bers  of boards of 
not-for-profit en ti t ies  are im m une  from suit.

SB 111—N oneconom ic dam ages in medical 
m alpractice actions are capped at 5250,000 (spe­
cifically included are dam ages for pa in  and  suffer­
ing and  inconvenience; punitive  dam ages are spe ­
cifically excluded from the  cap)

SB 155—Periodic pay m en t  o f  dam ages in medical 
malpractice ac tions is now m an d a ted  upon 
request of e ither porty.

SB 4630—Im m unity  has been  provided for school 
board members, d irec tors  o f  hospitals, and  officers 
and directors of nonprofit  organizations,

SB 714—A 51,000,000 cap  on noneconom ic d a m ­
ages has been enac ted  on  medical m alpractice 
damages; the  use o f  ad d a n m u m  clauses is now 
prohibited  in medical m alp rac t.ce  pleadings; a 
two-year m alpractice  s ta tu te  of  l im itations 
includes a discovery s ta n d a rd  for accrual; all m ed ­
ical malpractice  ac tions m us t  be brought within 
10 years ot th e  injury; the  period for which m inor 
causes o f  actions are  preserved has  been sh o r t ­
ened; medical malpractice  ac t ions  accruing for a 
m inor under  10 years o f  age m u st  be brought 
w ith in  two years o r  by th e  ch ild ’s tw elf th  b i r th ­
day. whichever is la ter; g rea te r  peer review power* 
have been gran ted  to  th e  Board  of Medicine; 
m andato ry  p re tr ia l  conferences  are now required;
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frivolous suit sanctions are provided, expert wit* 
ness s tandards  are specified, jo in t and several lia­
bility has been modified in medical malpractice 
actions, joint and several liability applies to 
defendants  who are 25 percent or more negligent, 
several liability applie t to  de fendan ts  who are less 
th an  25 percent negligent.

WISCONSIN AB 4 —Damages in medical m alpractice  actions
have been capped at Sl.000,000; a t to rn ey 's  fees 
have been regulated in m alpractice  actions; 
tougher medical disciplinary s tan d a rd s  have been 
enacted.

WYOMING H B  12. HB 40—Modifies th e  s ta n d a rd  of care
used to determ ine  medical m alprac tice, pretrial, 
screening panels.

HB 39—G ran ts  nonprofit officers and  board 
members of nonprofit en tit ies  im m unity

L . M I S C E L L A N E O U S  P R O V I S I O N S  (M IS C )

ALASKA

ARIZONA

COLORADO

SB 377—T h e  definition of fault used in the 
s ta te 's  comparative fault language has been 
expanded to  include reckless actions, s tr ic t  liabil­
ity, and product liability. B ars  a pa r ty  from 
recovering losses for personal injury o r  death  if it 
occurs during his or her com m ission of a felony.

HB 2377—Raises limits for m anda to ry  a rb i t r a ­
tion.

SB 69—A measure has been enac ted  shortening 
the  s ta tu te  of l im itations period for th e  bringing 
of civil actions from four years  to  two years 
(in ten tional to rts  are one year).

SB 76—A Good Sam aritan  provision has been 
enacted.

SB  1192—Limits liability for th e  m anufacturing  
o f  firearms.

SB 1205—Limits a hom eow ner 's  liability when 
the property  is en tered  illegally.
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NEW YORK

SB K SS) —An arb itra t ion  provision has been 
enac ted  applicable to actions seeking dam ages up 
to J150.000 Punitive dam ages are now uninaur- 
able unless specifically provided Also abolishes 
cause of action for serious emotional d istress a r i s ­
ing from damage to property  or m ateria l objects.

H R  128-4—Good S am ar i tan  Rule applies lo 
vo lunteers  unless en tity  assis ted  has insurance.

SB 2265—Plaintiffs found to  have prosecuted 
th ree  or more frivolous ac tions  within five years 
may lie required to  post security  Ad d a m n u m  
clauses have been prohibited  in personal injury 
an d  wrongful dea th  actions. T h e  liability of n o n ­
m anufac tu rers  for product liability injuries has 
been limited Creates s ta te -o f- the -ar t  defense in 
P  L. suits No discovery of a d e fendan t 's  liability 
p e rm itt ing  prior e s tab lishm ent o f  a p rim a facie 
case.

SB 668—Evidence of product im provem ents  may 
not be introduced in product liability actions; 
design feasibility evidence m ay lie used only to 
im peach a witness who has denied feasibility.

A C T  952— Provides for limited civil liability c o n ­
nected  with hazardous waste an d  asbesto* a b a te ­
m en t and  cleanup.

H B  5154—A new m ediation  system for civil 
actions o the r  th a n  medical malpractice  ac tions is 
now provided ( th is  system is parallel to. but 
separa te  from, th e  medical m alpractice m ediation  
system  described in Section II C).

H B  5154—Reforms have been enacted  in rules 
de te rm in ing  proper venue.

A 10664, S 9391A—S ta tu te  of  lim ita tions ex tends  
from th ree  years after exposure to th ree  years 
a f te r  discovering an  injury with a cne-year revival 
o f  claims.

■wner's liability w hen 
illy.

NEW HAMPSHIRE H B  513—T h e  s ta tu te  o f  lim ita tions  period for 
personal injury actions has been sh o r tened  from 
six years to  three years.
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WASHINGTON
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SB 1678— Provides im m unity  to  volunteer unpaid 
ath letic  coachea un d er  certa in  circumstance*.

SB 366— Im m u n ity  to  volunteer* o f  nonprofit or 
charitab le  associa tions (some exemptions).

SB 1854—A sbestos removal im m unity  for local 
education agency employees.

SB 4630—V olun tary  in toxication of  a p lain tiff  by 
m eans  of alcohol o r  drugs th a t  is responsible for 
more than  50 percen t of an  injury is now a com ­
plete defense in wrongful dea th  actions; defen­
d a n ts  are p ro tec ted  from liability if the  injured 
pa r ty  was engaged in the com m ission of a felony.

HB 59—M akes  certa in  en tit ies  not liable for in ju ­
ries a t  a m a te u r  rodeos absen t  willful neglect.
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N A T I O N A L  I N S U R A N C E  C O N S U M E R  O R G A N I Z A T I O N

Be for e: T h e  J o i n t  H e a r i n g  

of the

H o u s e  La bo r and  C o m m e r c e  C o m m i t t e e  

and the 

H o u s e  J u d i c i a r y  C o m m i t t e e  

of the

Alaska State Leg islatu re  

April 25, 1989

Mr. C h a i r m a n  and m e m b er s of the Committee, it i r. n grppf- pleasure 

to be back in Alaska.

I have a question: Why a u  you still c o n si d er i ng  s o -c al led "tort 

reform" when e v er y w h e r e  else the issue is now insurance reform

and "tort reform" is a dead issue? T he r e is a good reason for

the change. C on si de r these facts:

*20 States, including Alaska, have sued insurers alleging 

c o l l u s io n to c re at e  the li ab ility insurance c r is is  of the

m i d- 1 9 8 0 ' s  ----  the pr e dicate  for "tort reform."

* C alif or ni a citi ze n s ad opt ed Option 103, w i se l y re co g ni z in g  

t h e  n e e d  to t a m e  the m o n u m e n t a l  (and u n c o n t r o l l e d )  

insu rance industry.

*We n ow  know that tort reform do es n't lower ins urance rates 

but insurance reform does!

*Key insurance reform pr op osals have gain ed  w i d e s p r e a d  s u p­

p o r t  (for e x a m p l e ,  t h e  e f f o r t  to r e p e a t  t h e  a n t i - t r u s t  

e x c e p t i o n  i n s u r e r  e n j o y  in the  M c C a r r a n - F e r g u s e n  A c t  is 

s u pp orted by both ABA's (Bar and Banker), small businesses,

121 N.tRKy/ftn^fWin N u r s e s ' Association, the Na t io n al  A ss o ci a t i o n  
A le x a n d tfc ,  Vifpm m U  1

(703) 549-9666



of A t t o r n ey s General), AARP, all consumer  groups, e n v i r o n­

mental groups, civil rights groups, the FT C and the Ford, 

Carter and Reagan Justice Departme nts).

I. FROM A CONSUMF.K VIEWPOINT, W H A T ' S  W R O N G  WI T H T O R T  REFORM?

A. "T o r t  Reform" doesn't lower pri ce s

G i v e n  this history, any ad op t i o n  of Tor t Ref or m wi thout 

m a n d at o ry  lower insurance rates is s u r e l y  buying 'a pig 

in a p o k e . '

1. T he  Aetna and St. Paul F i l i n g s. Aetna Ca su alty

and Surety Co. and St. Paul Fire and Marin e Co.

have un de r ta k en  c l o se d  c l a i m  s t ud i es  pu r po s in g  to

d em on s tr a te  that the savi ng s r e su l ti n g form five

major tort reforms  e n a c t e d  in Fl orida -- e l i m i n a t­

ing the col la t er al  s o u r c e  rule, c a p p i n g  n o n - e c o­

no m i c  d a m a g e s ,  r e s t r i c t i n g  j o i n t  a n d  s e v e r a l  

liability, limiting p u n i t i v e  damages, and r e q u i r­

ing periodic pa yment of fut ur e e c o n o m i c  da mages -- 

would be negligible. See at t ac h m e n t s  1A and IB.

2. The State Farm l e t t e r . S t a t e  far has c o r r o bo r at e d

the Aetna and St. Paul results. In a letter to

the Kansas I ns uran ce  D e p a r t m e n t  State  Farm c o n­

cludes, on the basi3 of "a s a m p l i n g  of commercial 

liability claims,"  that the fo l lo w in g tort reforms 

would bring abou t the followi ng  savings:

a. e l i m i n a t i n g  t h e  c o l l a t e r a l  s o u r c e  r u l e  -- 

"about 1 % " ;

b. no n -e c o n o m i c  c ap  —  "will not exc ee d 1%";

c. r e st ri ct ing joint and seve ra l  liability —  

"in our s ampl e of li a bi li ty  claims, no claim 

was found that wo u ld  have been affec te d by 

the jcint and s e v er al  restriction";

d. limiting p u n i t i v e  d a m a g e s  —  "in our sample, 

no pu nitive d a ma g e awar ds  w e r e  found";

e. a l te r n a t i v e  payme nt  of future e conomic  losses 

- savings "would be n eg li gible."

S t a t e  Fa rm als o em ph asized that "it wil l p r o b a b l y  be several



y e a r s  b e f o r e  a n y  e f f e c t  f r o m  t o r t  r e f o r m  l e g i s l a t i o n  c a n  be 

expected to influence our ex pe ri e nc e ."  See Att ac h m en t  2.

3. T he  Florida Insurance De pa r tm e nt  data. 277 rate 

filings pu r po r ti ng  to c a l c u l a t e  the effect of the 

Flori da tort reforms are on file wi th  the Florida 

I n s u r a n c e  D e p a r t m e n t .  175, or 63%, s h o w e d  no 

e f f e c t  f r o m  t he  F l o r i d a  to rt  c h a n g e s ,  a n d  the 

av erage re du ct io n in all 277 filings was 1.2%. 

See At tach m en t  3. By way of contrast, insurance 

c o m p an i es  increased p r e m i u m s  in Florida by 62% in 

1985, ac c ording  to NA IC  daij, and by a similar 

amount in 1986.

4. T he  Gr eat A m e ri c an  We s t l e t t e r . In W a s h i n g t o n  

state, which ena c te d  p e r h a ps  the most c o m p r e h e n­

sive tort reform p a ck a ge  in the n a ti on  in 1986, 

G reat Ame r i ca n West, Inc. c a l c u l a t e c  that the new 

law would, if anything, ra ise insurance rates. 

Gr eat A m e r ic a n west concluded:

"It does not appear that the 'tort reform' law 

will serve to d e c r e a s e  our losses, but instead it 

p o t e n t i a l l y  c o u l d  i n c r e a s e  o u r  l i a b i l i t y .  W e  

e l e c t  at t h i s  p o i n t ,  h o w e v e r ,  n o t  to m a k e  an 

upwa rd adjus tm e nt  in the indications to re flect 

the impact of the 'tort r ef o rm  law." See A t t a c h­

ment 4.

5. T he  ISO Chief E x e c u t i v e  C i r c u l a r . Perhaps most 

d i s t u r b i n g ,  the I n s u r a n c e  S e r v i c e s  O f f i c e  h a s  

an no un ce d that it is issuin g "a dvisory" rates that 

sh ow  no red uction r es u lt in g from tort reform, and 

ha3 em ph as iz e d to its mem be r c om p a n i e s  that "any 

ben eficial  e f f e c t s  of tort reform cann ot be q u a n­

t i f i e d  w i t h  a n y  d e g r e e  of a c c u r a c y "  ( e m p h a s i s  

ISO's). See A t t a c h m e n t  5. Yet wh en  in 1975 New 

York enacted tort r e fo rm  that wo uld expand l i a b i l­

ity by r e p l a c i n g  c o n t r i b u t o r y  n e g l i g e n c e  w i t n  

c om p a r a t i v e  negligence, wi th  c o mp a r a t i v e  n e g l i­

gence, and w ou l d through raise insurance costs, 

ISO immediately rais ed  its a d v i s o r y  rates by 5%,
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and prov id ed full actuarial ju stific at i on  for the 

increase. See A ttachme nt  6. It 10 not readily 

n p p o r r r i *  w h y  I S O  c a n  » n l l  u n  h o w  m u c h  r a t e a  s h o u l d  
rise  when tort law expands, but c a n ’t tell us how 

m u c h  rates should fall when tort law i3 limited.

Wh e th e r it is g o o d  public pol icy to re duce insurance rates by 

li miting c o m p e n s a t i o n  to seriously injured peop l e is a quest io n 

on wh ic h  r e a s o n a b l e  minds can differ. But it is cl ea rl y not good 

p ol i cy  to limit co mp e ns a ti o n to injury v i c t i m s  and get nothii , in 

return.

B. "Tor t Reform" lowers c on su mer r iqht3 and g iyes them 

n o t h i n 1̂ in re tu rn .

"Tort reform" takes away from the v i ct im  of negligence. 

It g r a n t s  n o t h i n g  in r e t u r n  for t h i s  r e d u c t i o n  in 

rights. T h e r e  should be a q u i d - p r o - q u o  if A l a s k a’s 

c i t i z e n s  are to be d e n i e d  their rights.

C. "T o rt  Reform" is not based on careful a n al ys is  of n e e d .

T h e r e  have been few careful s t u d ie s  of how victims are 

t r e a t e d  under the cu rr en t l i ability  s y s t e m  to de te rmine 

if t he r e is a proble m that nee ds fixing.

For Texas, where a c l o s e d  c la im  3t udy was undertaken, 

it s h o w e d  no need for c h a n ge s  in the legal system

T o  try to find something withou t u n d e r s t a n d i n g  what, if 

an ything , is wrong wi t h it, m ak e s no  sense.

D . " T o r t  Reform" lowers the d e t e r r a n c e  e f f e e t of the 

legal s y s t e m .

H ow c o u l d  copying the li ability of E x x o n’s oil t r a n s­

port s t r i k e  you? Or Ford in bu i ld in g  Pintos? Or A.F. 

R o b b i n s  in building D a l c o m  Shield s?

A m e r i c a ' s  consumers need the p r o t e c t i o n  of the legal 

s y s t e m  to deter inappropri at e behavior; to stop "crime 

in the suites."



People are not chattle. T h e y  are not fenders bumped or 

houses burned. When a drunk driver runs over a b r e a d­

winner, or a little girl, or a u n de r wa t er  reef, the 

pe nalty mus t fit the ci rc um st a nc e s,  both in terms of 

the v i c t i m  and the w r o n g d o e r s  act.

II. WHY DO C O N S U M E R S  W A N T  INSURANCE REFO RM ?

A. Insurers are gr os sl y  i n e f f i c i e n t

" Re p ub li c an  or Democrat, liberal or co nservative, there

is one thi ng  we can a g r e e  on ---  w a s t e  13 bad, i n e rfi-

ciency rob s us a l l ."

A n d r e w  T o b i a s

T h e  Invisibl e B a n k e r s

"Tobias sa y s  we are i n efficie nt  and he's right. W c  

spend too m u c h  on d i st ri bution,  o v e r h e a d  and just plain 

w a s t e . "

J o h n  Cox, Pre sident

I ns u ra nc e A g e n c y  cf North America

One of the best s e r v i c e  auto l i ab i li ty  insurers, USAA, 

deli ve rs  the pr oduct at a total o v e r h e a d  cost of twenty 

c e n t s  o n  t h e  p r e m i u m  d o l l a r .  T h e  a v e r a g e  in su r er  

requ ir es  over t h i r ty - fi v e cents. Prices could fall by 

19% if t h e  a v e r a g e  i n s u r e r  b e c o m e s  a s  e f f i c i e n t  as 

U S A A .

B. Insurers are not well r e g u l a t e d .

A la sk a's ins urance re gu l a t i o n  has h i s t o r i c a l l y  been, to 

p u t  it in its m o s t  f a v o r a b l e  light, n o n - e x i s t a n t . 

O ft e n b r a g g i n g  about the hi gh es t  p r o f i t s  in the nation 

in its an nu al  report, the D e pa r tm en t  has not hist or i­

call y p r o t e c t e d  c o n s u m e r s  in this state.

When last I appeared here, I c h a l l e n g e d  then Director 

G eorge by saying I d o u b t e d  that the De pa rt me n t had ever

E . The need for fj ex ib 1 1 i t.y
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d i sa p pr o ve d  a rate. Me  responded by po in ting out ‘hat 

ho had too d is approve d a rate -- an a u to mo b i l e  rate for 

State Farm -- a d e c re a s e ! t Me said he was afraid State 

Farm would attract too much b usin es s if their ratoB 

went down.

How's tnat for consumer protection?

I d o n ' t  m e a n  to p i c k  on  A l a s k a ,  p a r t i c u l a r l y  S t a t e  

regulation  gen erally is awful. 1 am e nc o ur a g e d  by the 

n e e w  D i r e c t o r  H o l l e r .  T h e  U.S. G e n e r a l  A c c o u n t i n g  

O ff i ce  found "a lack of ar m s- le ngth r e la tionship  b e­

tween the regulators and the regulated" and that c o n­

s u m e r s  w e r e ,  g e n e r a l l y ,  n ot  p r o t e c t e d  by t he  s t a t e  

insurance de p ar tm en ts of the nation.

C . Insurers are not fully competi ti ve

In most states, insurers are stru ct u re d  compa ratively. 

In auto insurance, for instance, 29 e l at es  have low 

c o n c e n t r a t i o n  (Herfind ah l- Hirschm an  Index below 1000), 

21 are m od e ra t el y c o n c e n t r a t e d  (HHI be tw een 1000 and 

2000) a n d  one, A l a s k a  is h e a v i l y  c o n c e n t r a t e d  (HHI 

greater than 1000).

So, you have a p r o bl e m with relying on competition, even in the 

be st  of c o m p e t i t i v e  worlds.

But insurance is h ardly  "the be st of c om p e t i t i v e  worlds,"  viz:

*it is largely exempt from an t i- t r u s t  laws (Alaska exempts it 

f r o m  s t a t e  a n t i - t r u s t  l a w  a nd  the M c C a r r a n - F e r g u s e n  A c t  

ex em pt s it from federal a nt i- t r u s t  law).

*it is the last bastion of fair trade laws (the Alaska a n t i­

rebate law ma ke s it unlawful for agents to offer discounts).

•there are p r oh ibit io ns  on gr o up  sales

• in su rance price and s e r v i c e  information is hard to u n d e r­

stand, if you can find it at all.



C o m b i n i n g  these c o m p ar a ti v e im pe diments with weak regulation 

g u a r a n t e es two t h i n g s :

- inefficiency and/or

- e x c e s s i v e  profits

D . A l a s k a ' 3 profits are e x c e s s i v e

W e  k n o w  i n s u r e r s  a r e  i n e f f i c i e n t  so p r o f i t s  c a n  be 

hidden. But profits are too high in Alaska. Ac cording 

to the National A s s o c i a t i o n  of Insurance c o m m i s s i o n­

ers, Al as k a' s  p r o p e r t y / c a s u a l t y  insurance pr ofits are 

among the highest in the country.

Here are the overall p r o f i t s  for the last

P r e mi um  Op er a ti n g Total K e t u r n  Pr emium 

Ear ned Profit on E q u i t y  0 Earned*

decade:

O pe r at in g

Profit

Tot a 

Return 

Equ i ty

c $285 Mill i on 6.3% 17% $80 Billion 5.9' 1 16'
258 9.1 23 89 4.7 14

1980 257 6.8 19 95 4.6 15
1981 264 3.5 13 97 3.3 13
1982 332 18.0 43 103 0.7 8
1983 412 4.8 17 111 -0.2 i

1984 443 3.1 14 J 21 -3.2 1
1985 537 -1.9 4 140 -4.1 —

1986 642 3.4 15 176 2.0 13
1987 636 7.1 23 197 3.1 15

Total $4,0 6 6 M i l l i o n 5.4% 18% $1,209 Bi llion 1.4% 10'

•Source: Nationa l 

i t a b i l i t y  by line.
As socia ti on  of I ns ur ance Commissi on er s, Prof- 

by state, ten mo st  rece nt editions.

0 E s t i m a t e d  by as su ming equity to p r e m i u m  rates of 2:1; invest-
m e n t  income on e qu i ty  of 9% latest 

y e a r .
year de cr easing by -0.5'1. by
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And t h i s  n a t i o n a l  10% r e t u r n  u n d e r s t a t e s  the re a l e c o n o m i c s  

v i t a l i t y  of t h e i r  i n d u s t r y .  d u r i n g  t he  s a m e  10 y ea rs ,  the 

pr op e r t y / c a s u a l t y  industry's c ommon stock have risen by 308'1. 

vs. 163'1. for the NYSE C o m p o s i t e  Index (Source: Bests' Insurance 

M an a ge m en t R e g e n t s . Ja nu ar y  1988.

Pr of i ta b il it y  in 1987 in Alaska for Medi ca l M a l p r a c t i c e  was over 

50'1. return on equity and for other li ability was over 40%r e- 

turn. But this was a high pro fit c o m p ar e d to other recent years. 

Medical m a l p r a c t i c e  prof i ts  in Ala ska mirro r the national a v e r­

ages over a ten-year review. Wh e n the General A cc o un t in g  O ffice 

d is co u nt e d reserve method of m e a s u r i n g  profits is used, the 

return is about 30% over 10 years. The other liability return in 

Alaska was lower than the national a v e r a ge  of GAO, 26% It was 

about 12% a good, not e x c e ss i ve  retu rn (if you ignore ex p en s e 

i n e f f i c i e n c i e s ) .

In 1987, A l a s k a' s leading wr it er s did well, viz:

Leading Me di cal M a l p r a c t i c e  W r i t e r s :

Loss Rates*

1. M e d i ca l Indem. Alaska 50.8%

2. M edicine /N .S . Exch. 34.0

3. C N A  66.5

4. H e a lt h Ca re  Indem. 56.6

5. Amer. In te rnational 53.0

A p r of i ta b le  loss ratio would be about 90%. Thi s shows r e m a r k a­

ble profits in 1987.

^Source: Best's E x e c u t i v e  Data Se r vi c e 

Al as k a' s  Le adi ng Other Li ability W r it e rs

1. A m e r i c a n  International

I nc ur re d/ E ar n ed  

Less Ratio 

62.9%
2. Alas ka Nat io na l Insurance 33.8
3. C r u m  & Forster 64.8
4. N a ti o n w i d e 50.3
5. CNA 50.6



A lo ss  r a t i o  of t he  o r d e r  of 85% s h o u l d  be p r o f i t a b l e .  

A g a i n ,  1987 w a s  a r e m a r k a b l y  g o o d  yea r for i n s u r e r s  in 

A l a s k a .

1988 was better, nationally. I do not have 1988 Alaska data 

as yet.

III. T H E  S P E C I F I C  P R O B L E M  - M E D I C A L  M A L P R A C T I C E  FOR D O C T O R S  

D E L I V E R I N G  BABIES  IN RURAL AREAS

A. A real p r o b le m

No one 3ho ul d m i n i mi ze  the serious  na ture of u n a f f o r d­

ability  of m a l p r a c t i c e  insurance in rural areas for 

d o c t o r s  d e l i v e r i n g  b a b i e s .  A l a s k a  is n ot  a l o n e  in 

hav ing this problem.

B. T h e  Me di ca l  M a l p r a c t i c e  "Crisis" in Alaska is NOT Due 

to an E x p e n s i v e  A g g r e g at e S y st e m C c c t.

If you look at the total costs of the Me dical M a l p r a c­

tice s y s t e m  in Alaska it is an in expensive system. For 

example, the latest data from the National Assoc ia ti on 

of Insurance C o m m i s s i o n e r s  (NAIC) shows total premiums 

in Alas ka  of $13.6 mi ll io n durin g 1987. T h a t’s $28.00 

pe r p e r s o n  (The s t a t i s t i c a l  A b s t r a c t  of the U n i t e d  

St at e s shows 481 T h o u s an d  pe op le in Alaska in 1984).

For perspe ct iv e, the average A m er i c a n  spends S 1 3 3 f per 

year on to ba cc o  products.

A no th er  w a y  to look at syst em cost is v is -a -vis total 

m edical c o s t s  in the state. A c c o r di n g to the Alaska 

D e pa r t m e n t  of Health, Alaska spent $2,763 per capita 

hea lt h ca r e  co st s by 1.0% ($28.00 divi d ed  by $2,763). 

I dare say that if you had no syst em to compen sa t e the 

v ic ti m s of m a l p r a c t i c e  and s o m e on e of fe re d  to do it for 

you for a p e r c e n t a g e  this small, you'd prob ab ly grab 

it.
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A l l o c a t i o n  ia the  P r o bl em .

Th e p r o bl e m ia coat allocation, not total syat em  costs. 

T h er e  are onl y about 550 d o c t o r s  in Alas k a  (Statistical 

Abstract, 1986). T h i s  d ri v es  the cost very high, to 

about $25, 0 00  per docto r on average, so m e of which may

be pos i ti ve  (because of d e t e r r e n c e  effects), but some 

of which is likely inappropriate.

If you think of the me dical p r o f e s s i o n  as a pyramid, 

with the r e la t iv el y  ma ny  G . P . ' 3  at the bottom and the 

r e l a t i v e l y  few s p e c i a l i s t s  at the top, I t h i n k  the 

pr ob l em  beco m es  easier to visualize.

If I wa k e up in the m o r n i n g  w i t h  a bad back and go to 

my G.P., the likel i ho o d of a major m a l p r a c t i c e  suit 

arising is neg li gible. But if my back is a serious 

me dical problem, I will be r ef er red up the specialty 

ladder until I get to the neur osurgeo n.

At the top of the pyramid, w h e r e  the number of insureds 

is least, the risk is greate st . Bad o ut comes become 

m o r e  l i k e l y .  T h e  c h a n c e  of l a w s u i t  ri se s,  and the 

cases are mu c h m o r e  complex.

I b e l i e v e  it v i o l a t e s  i n s u r a n c e  s p r e a d - o f - r i s k  

princ i pl e s to force so mu c h through such a narrow  base. 

(Even though n e u r o s u r g e o n s  net income, after med mal 

premiums, is e x c e l le n t a c c o r d i n g  to medical economics).

For one thing, why should  the d e f e n s e  costs for the 

complex suits n e u r o s u r g e o n s  win be forced to be spread 

t h r o u g h  o n l y  t h e  n e u r o s u r g e o n s ?  W h y  s h o u l d n ' t  the 

re fe rr ing p h y s i c i a n  and the hospital gr a nt i ng  p r i v i­

leges bear some of the c os t  of s uc ce ssful suits (as 

incentives for safer r e f e r r a l s / p r i v i l e g e  grant in g) ?

Th e overall s ystem  cost is r ea so n a b l e  in your state. 

Your focus sho ul d be on the a l l o c a t i o n  process, in my 

estimation.



HE I N S U H A N C K  P R O B L E M S

A. Ll oy d s  of London, the dom i na nt  re insuran ce  co mpa ny m th 

a p p r o x i m a t e l y  25% of the w o r i d -wide m a r k e t f has bee n 

w r a c k e d  by a c anria 19 in reccnt y e a r n .

For example:

° B e t w e e n  1973 a n d  1902, t w o  L l o y d ’3 u n d e r w r i t e r 9 , 

Peter C a m e r o n - W e b b  and Peter Dixon, 9 iphoned off for 

their own  use $55 m i l l i o n  b e l o ng i ng  to 1,500 Lloyd's 

mem bers. Investigators say they used the mon ey for 

y a c h t s ,  c o r p o r a t e  a i r c r a f t ,  a F r e n c h  o r a n g e  juice 

c o m p a n y  and a p o r n o g r a p h i c  m ov i e entitl ed  "Let's Do 

It." 3 ee C h ic a go  Tribune, Oct. 20, 1985, at 5; B u s i­

ness Week, Aug. 5, at 57.

° Man y of the 1,500 s w i n d l e d  by C am er o n - W e b b  and Dixon 

are suing Lloyds (although Pa rl i am e nt  immunized Lloyds 

from lawsuits in 1982, the 1.500 are cl ai mi ng that the 

i m m u n i t y  d o e s n ' t  a p p l y  to e v e n t s  o c c u r r i n g  b e f o r e  

1982). Lloyds, on the other hand, is c laimin g that the 

1.500 owe  Lloyds another $180 million. 100 me mbers 

face bankr u pt c y and 200 have been su sp ended for failing 

to mee t Lloyds' so l ve n cy  test. See Ch ic ag o  Tribune, 

Oct. 20, 1985; B u si ne ss Week, Aug. 5, 1985.

° Lloyds has g ro wn  too fast. In the last d e c ad e  the 

n u m b e r  of L l oy ds '  m e m b e r s  h a s  m o r e  t h a n  t r i p l e d  to

26,0o0. C h ic a go  Tribune, Oct. 20, 1985. S in ce 1981 

alone, Lloyds has ad ded 7,000 new members, including 

" n e w l y  r i c h  d o c t o r s ,  l a w y e r s ,  a c c o u n t a n t s  a nd ro ck 

m u s i c i a n s  . . . lured by the hope of annual returns to 

m e m b e r s  that topped 100% some years. " Business Week,. 

Aug. 5, 1985. Its total p r e m i u m  wr iting capa ci ty rose 

from $3.4 billion to $9.4 billion. Id.

B. In 1982, Lloyds was g r a n te d  immunity from lawsuits by 

the Bri t is h  P a r l i a m e n t . Bu si n es s  Week, Aug. 5, 1985, 

at 58.



Lloyds has threatened, coerced and int imidated both 
insurers and i nsureds —  such as s t a toa in order to
keep insurance rates high, as t he following statements 
i n ' J » a ’ «• .

° You may recall this statement:

"If you change your tort laws in Alaska, you will 

h a v e  a market here when the rest of the United 

St at es  will not. Lloyds is pull i ng  out of the 

U n i t e d  States as a reinsure r -- they have already 

p ulled out of Connec ticut, New York and New Jer se y

-- a n d  t h e y ' r e  c o n t i n u i n g  to pull out of m o r e  

s t a t e s ."

St at em ent of Jeff Johnson, Partner, LcBoeuf, Lamb, 

Lieby and McCrae (U.S. co un s el  for Lloyds), at the 

C a s u a l t y  Insurance Collo q ui u m,  Anchorage, Alaska, 

Sept. 17, 1985.

A l a s k a  is not alone:

”• • • in order to keep (Lloyds) part ic i pa ti o n on

cover we had to accede to some stro ng  su gg estions from 

t h e  r e i n s u r e r s  to b e e f  up  t h e  r a t e  c h a r g e d  to the 

O B 's ."

St at e me n t of John Spine lla, President, Medical 

Mutual Liability In su ra nc e Soci e ty  of Maryland, 

b e fo r e the Gov er n o r' s  T a s k  Force on Medical M a l­

practice, Oct. 22, 1985.

° "(r ein s ur an c e brokerag e head T h o m as  A.) Green said 

that be g i nn i ng  in 1986, Ll o yd 's  s y n d i c a t e  would 'simply 

not w r it e reinsurance for the A m e r i c a n  casu alty i nd u s­

try.'"

Journal of commerce, J u n e  18, 1985.

° "Mr. W ak efield co n c ed e d that Lloyds cannot dictate 

to A m e r i c a n  regulators on P o l i cy  approval, but he wryly



said that if the new form is not approved, Lloyds will 

not reinsure  Ame ri ca n liability un d erwri te rs ."

Journal of Commerce, Ju l y  26, 1985, citing C.T.

Bowing & Co. Chief E x e c u t i v e  C erald  Wakefield, 

p re s en ti n g Lloyds' views to 17 insurance c o m m i s­

sioners.

° "A L l o y d’s of London d e l e g a t e  w ho  flew over ex pressly 

for the [insurance c o mm i ssione r' s!  m e e ti n g added that 

unl ess the U.S. industry was p e r m i t t e d  to adopt the new 

form, the lloyds re in su r an ce  m a rk e t would di scontinue 

b ac ki n g A me ri c a n  u n de rw riters  forthwith."

Journa l of Commerce, July 27, 1985.

D. Ne ith er the U.S. government, the states, or the British 

Parliament  regulate L l o y d s .

T h e  B.ritish pound, which was w o rt h $2.80 in the mid- 

1960's has been worth less than half that for most of 

the last two years and fell to $1.05 in February 1 9 8 5 . 

T h u s ,  w h e r e a s  L l o y d s  w o u l d  n e e d  to p a y  o n l y  1 0, 0 00  

p o un ds  to sa ti sf y a $28,000 c l a i m  in 1963, today it 

must pay 20,000 po un ds to s a ti sf y  the same claim and in 

F e b ru ar y  1985 —  when the p r e s s u r e  first started to 

build for tort reform —  it had to pay 26,600 pounds.

SO LUTION S

A. .low to Solve the Insurance C r i s i s  —  Wh at Alaska Should 

Do

1. Repeal Al as ka's An ti -t ru s t Ex em pt i on  

2 • R e p c a  1_ s t a t u tes t h a t _  p r o h i b i  t_ b u s i n e s s e s _  and

c on s u m e r s  from joining together to buy insurance 

in g r o u p s . Today, in mo st  states, group health 

and life insurance is available, but group liabil­

ity insurance is illegal. If laws prohibiting 

such gr oup insurance we r e  repealed, the price of 

lia bility  insurance would fall.



3• P r o h i b i t  rate .increased f r o m  t a k i n g  e f f e c t  until

s u c h  i.ncreases_ a r e _  a g g r o v e d _  b y _  t h e _  i n s u r a n c e  

commi. ss i.on . T o d a y ,  in m o s t  s t a t e s ,  i n c r e a s e s  

a u t o m a t i c a l l y  t a k e  e f f e c t  u n l e s s  d i s a p p r o v e d  

w i t h i n  a c e r t a i n  n u m b e r  of da ys; b e c a u s e  the 

burden is on the insurance co m mi s s i o n  to d i s a p­

prove a rate, and because insurance co mm is s io n s do 

not have the staff to analyze  even a fra ction of 

rate filings, most increases au to m at ic a ll y  take 

e f f e c t .  S h i f t i n g  the b u r d e n  of p r o o f  to the 

i n s u r a n c e  c o m p a n y  to d e m o n s t r a t e  t h a t  a rat e 

increase is jus tified would limit such increases.

4. A l l o w _  g r e a t e r _  c o n s u m e r _ r e p r e s e n t a t i o n  b e f o r e  

re gulato ry  b o d i e s . Typically, only regul at ors and 

insurance co m pa ni es  p a rt i ci p at e in rate cases. to 

increase citizen  p a r t ic ip a ti o n in the ratemaking 

process, states should au t h or iz e  Citizens' I n s u r­

ance Boards, grou ps  of in surance c on s um er s  who 

w o u l d  i n t e r v e n e  on t h e i r  o w n  b e h a l f .  In the 

alternative, states could e s t a bl i sh  Off i ce s  of 

Public A dv ocat es  to intervene in rate cases, as 

new J er se y  and some other states have. In New 

Jersey when the Public A d v o c at e intervenes in a 

rate cas e the cost of that int erventi on  is billed 

back to the insurance co m pa n y seeking the rate 

increase, thus disc o ur a gi n g insurers from seeking 

e xo rb it an t  increases.

5. Requ ir e that insurance rates be based on e x p e r i­

e n c e . Be ca u s e insurance co m p an i es  today often 

lump all insureds in a c a t e go r y together, r e g a r d­

less of how often any individual insured has been 

sued, good risks cu rr ently su bs id i ze  bad risks. 

E x pe r i e n c e  rating would go along way toward b r i n g­

ing dow n premium s for medical ma lp r a c t i c e  i n su r­

ance, in which expe ri e n ce  rating is now v i rt ua lly 

n o n - e x i s t e n t .

#
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6. Enact tough c o n f l i c t - o f - i n t c r e s t  s t a t u t es to ciose 

the "r evolving d o o r ." As the U.S. General A c­

cou ntin g  Offi c e has found, 50$ of state regulators 

come from and retur n to the industry; the r e l a­

tionsh ip  between the i nd ustry and the regulators 

is not an a r m s - l e n g t h  re lationship.

7. Requ i re  that in su ra n ce  c o m p a n i e s  d i s cl o se  their 

loss data on a l i n e - b y - l i n e  b a s i s . Such d i s c l o­

sure would e n a b l e  r e g u l a t o r s  to better discern 

w hether rates are excessive, inadequat e or u n f a i r­

ly disc ri mi natory .

0. E s t a bl i sh  state r e i n s u r a n c e  p r o g r a m s .

9. Beef up the I ns uran ce  D e p a r t m e n t  both authorita- 

tive ly and with r e s o u r c e s .

10. Repeal the st ate a n t i - r e b a t e  l a w .

11. P u b l  i1s h _  b u y e r s _  g u i d e s _  wi_^h_ pr  i.ce_ a n d _  s e r v i c e  

i n f o r m a t i o n .

B . M e d i c a l  M al p ra c t i c e

Re nd er  the above:

1. Less en the number of classes.

2. Let hospitals bear part of the cost for adverse 

p ro c ed u re s in the hospital. Con s i de r channe li ng  

d octors m a l p r a c t i c e  c os t s th rou gh hospitals.

3. Con si de r a s p e c i f i c  s u b s i d y  in rural areas for 

p hy s ic i an s c on si de r a d di tn  a m a l p r a c t i c e  c h ar g e on 

all health i n su ra nce p r e m i u m  as a subs id y dollar 

base.

4. At tr ac t more p h y s i c i a n s  to Alaska to no r ma li ze the 

p at i en t/ do ctor ratio.

#
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V I  .

#

WHY C O N S U M E R S  O P P O S E  HOUSE BI L L NO. 166 

G e n e r a l l y :

1. We lose right3.

2. W e  g e t  n o t h i n g  in r e t u r n  (s u ch  as a v i c t i m ' s  

r e pa r at i on s  r e g i m e ) .

3. It treats us like a fender, not a person.

4. It won't work to lower rates and make insurance 

mo re  available.

5. It lowers deterrance.

6. T h e r e  is no study s h o w i n g  need for change.

It s p e c i f i c a l l y  has these problems, among others.:

1. Lets faulty product m a n u f a c t u r e r s  or bad surgeons 

off the hook if six years go by before the product 

blows up or the s po n ge  w or ks its way into s o m e­

one's heart.

2. F i x e s  the p o s s i b l y  r e a l  p r o b l e m  of c o l l a t e r a l  

s ource in ex ac tl y the o p p o s i t e  (and wrong) way. 

W h i l e  no one sho ul d c o ll ec t  twice for the same 

injury, the wrong doer should pay, not our p o l i­

cies. Our rate should go down, not drunk drivers.

m a n d a t e  su br o ga t io n and order lower health in s ur­

ance  rates.

3. C r e a t e s  inter- fa mily p r o b l e m s  by limiting a baby's 

ri ght to sue to two y ea rs  endi ng  special treatment 

for minors.

4. It limits our fr ee do m  to c ho os e  the sort of s e t­

tlem en t we want, lump su m  or structured.

5. It cre a te s  a d i s i n c e n t i v e  for insurers to pay (as

if they needed any more) by char gi ng them be lo w

m a r k e t  interest if they delay.

6. It caps n o n- e c o n o m i c  d a ma g es  in wrongful death

c a se s  at a pitiful $50,000.

#
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VI. C O N C L U S I O N

Ala ska n ee d s r eform that works -- Alask a needs insurance 

reform. Lik e other smaller p o p u l a t i o n  states, large m u l t i­

natio nal i n s ur e rs  can hold you hostage. You may well need 

c onside r w o r k i n g  for interstate c o m p a c t s  wit h larger states 

to a void the kind of under p r e s s u r e  Lloyds and othe rs  have 

br ou g ht  to bear here. And other s* at es are moving. Almost 

e ve r y s ta t e has insurance reform bills be fo r e  the le g is l a­

ture. L i t t l e  N ew  M e x i c o  voted to repeal that state's a n t i­

trust exemp t io n , but the governor vet oe d it under intense 

p r e s s u r e  from the insurers. A r iz on a  has many reform bills 

b e f o r e  it. S o u t h  C a r o l i n a  is m o v i n g  a bi l l.  M a r y l a n d  

ret ur ne d to pr ior approval. The T e x a s  S e na te  late last week 

v o t e d  to r e p e a l  t h a t  s t a t e ' s  a n t i - t r u s t  e x e m p t i o n .  T h e  

C ha i rs  of the U.S. Senate  and Ho u se  J u d i c i a r y  Comm it t e es  

have i nt r od u ce d  bills to end M c C a r r a n ' s  broad anti-trust 

immunity.

N o w  is t h e  t i m e  for i n s u r a n c e  r e f o r m .  I p l e d g e  N I C O ' s  

a s s i s t a n c e  to you in ac hi ev ing such real reform.

T h a n k  you. I w o u l d  be happy to answer your q u e s t i o n s  when that

is appropriate.

#
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A t  IA
Commercial Insurance DfvtsJon
131 Furnrxxjton Aw x m  
Marrtofd. C T  06136 
(203) 273-0123 
August 8, 1986

f Z a  -x(r-£i'i± .

Honorable B i l l  Cunter  
INSURANCE COMMISSIONER
Florida Department of Insurance 

' Tallahaaaaa, FL 32301

ATTN: Mr. Charlla Cray, Chlaf
Buraau of Policy and Contract Ravlav

Daar Mr. Gray:

R A T E  R E V IS IO N
CONTRACTORS LIABILITY POLICY PROGRAM 

V/niE AETNA CASUALTY AND SURETY COMPANY /'
THE STANDARD FIRE INSURANCE COMPANY X
THE AUTOMOBILE INSURANCE COMPANY OF HARTFORD, CONNECTICUT

In accordance vlch your Inauranca Laws, our/Compenlea file a reviaad 
liability rata laral which ruaulta In a n o v e r a l l  aalactad praalun lncraaaa 
of 17.21 with an azmual premium affact: J f  1622,230.

Our Companies' daclaion to revise ndcaa raaulta only aftar a thorough and 
comprehensive analysis. Ua evaluated our axparlanca, aarkat condltlona, 
tort rsfora, and othar relevant/factors aa thay affact the establishment of 
adequate rata levels. The andioaad axhlbita prepared by actuarial unit are 
submitted in rdpport of our/rate filing decision, and demonstrate that the 
re*ult£=j rataaf are neither excessive, inadequate, nor unfairly 
discriainatLry.l ./

We propose to lnpleiumt tula filing with respect to all policies written era 
or aftar Jasuarv 1 /  1987. So as to not delay the filing of our rata level 
decision, ravlsaVz'ata pages will be forwarded under separate cover when 
available.

N
A  stamped, self-addressed envelope la enclosed for your convenience In 
responding.

Sincerely,

Thomas L. Rudd, Superintendent
Insurance Department Affairs -  Coemercial Linas

The £ m a  Casua lty m*3 Surety Com pany 
O ne w  r w  * 7 S A  u f l t  A  CASUALTY c o m o w 'w



BODILY INJURY CLAIM COST IMPACT OF FLORIDA TORT LAW CHANGE

Summary

Tbs following table sumsarlsea th* expected lap act of tba naw Florida lav 

on bodily Injury claim* coat* (including Allocatad Lo** Adjustment 
Expenses). Tba lapact* shown war* dayalopad from data gatharad via a • 
apacial claim study eonductad by tha AEtna. Tba clala study and tha 
analysis are datailad in tha succasdlng sactlons of this memorandum.

lapact of Tort Law Changes

lapact of Tort Law Changes

Lina of Buslnass

Tort Lrw Change

Collateral Source Offset 
Joint & Several 
Limitation of Noneconomic 

Damages to $450,000 
Punitive Damages 
Future Economic Damages over 

$250,000 Paid at Present 
Value

Products 
Bodily Injury

0
0

0
0

All Othar 
General Liability

(0.4Z)
0

0
0

All Othar General Liability includes tba bodily injury liability portion of 
package policies, SMP Section II, and aonollne General Liability policies. 
The analysis as shown Is basad solely on AEtna data and, tharefora. Is 
applicable only to AEtna's book of buslnass.

Claim Study

Tba attached special claim analysis fora, designed to gather data on tha 
impact of the tort reforns, was completed by experienced Branch Office 
claim personnel. Claims eligible for analysis were selected according to 
the following criteria:

1. Commercial Casualty claims (excluding National Accounts business) 
for policy years 1981 through 1985

a. reported prior to January 1, 1986
b. open s a  of May, 1986
c. closed during the last six months

2. All claim* in category (1) with indemnity payments or reserves 
over $25,000 were analysed (total of 55 claims).



3. Fifty d o s e d  claim* with Indemnity of leas that $25,000 were 
randomly selected.

• , •
Tba completed forma were reviewed for Internal consistency prior to coding 
and analysis.

Collateral Source A n a l y t e

Exhibits I and II detail tbe analysis of tbs revision In th* collstsral 
source rules. Exhibit I Is for claims over $25,000 Indemnity. Exhibit II 
Is for claims under $25,000 Indemnity.

Exhibit I shows that sines tn* right of subrogation exists for many 
collateral sources avsllabla to ths plaintiff, ths economic losses Incurred 
are not expected to be substantially reduced due to tha law change. 
Furthermore, current AEtna claim settlement practices recognise. In part, 
tha existence of collateral sources as part of ths negotiating process used 
In arriving at a mutually satisfactory damaga value with tha plaintiff.

Exhibit II ahowa that for claims under $25,000, no additional savings are 
expected due to tbe change In Florida lav.

.‘Sint and Several Analysis

Exhibit III details tba analysis of joint and several additional payments 
made by AEtna. Total joint and aevaral payments vers 4.5Z of Indemnity 
payments ovar $25,000. A  review of each claim generating additional, 

payments due to joint and several liability Indicated no reduction In those 
payment dua to the Interaction of economic damages sustained by tbe 
plaintiff, the percer.tiag* of liability assigned to AEtna's Insured, and tba 
policy limits purche&sd.

Analysis of Limitation of Noneconomic Damages to $430,000

Nine claims had the potential for coming under tbe new limitation for 
noneconomic losses. Ths nine cases wera identified on tha basis of full 
liability value— -not our Insured's share of Che liability. Data In tha 
above format allowed for a review of whether total claim value could be 
reduced and whether such s reduction would impact on AEtna'a Incurred claim 
eoac.

Tha review of the actual data submitted on these cases Indicated no 
reduction of cost. This result is dua to the impact of degree of 
disability on fuenra losses, ths impact of policy limits, and ths actual 

settlement reached with the plaintiff; all seamed to reduce tha expected 
noneconomic component of dsmsgea to lass than $450,000.

Analysis of Punitive Damages

Only two esses wars found where punitive damages had an impact on tha cl*<»
settlement value. Tbe total Impact w as estimated at less than $15,000 or
less than 0.1Z of tocal indemnity payments. Consequently, it appears that 
there will be no Impact on AEtna'a claim values due to changes In the
allocation of the punitive damages swarded.



Analysis of Installment Payment of Future Economic Damages Over 1230,000

Ten claims had tha potential for coming andor this section .of ths lev. Tha 

review of Individual caaes Indicated no net savings to AEtna for th* 
following reasons:

1. Interaction of policy limits, past economic losses, and farura 
economic losses

2. settlement value of the caae

3. apparent implicit recognition of the periodic nature of furore 

damages

Overall Summary

The expected net reduction In claim costa Is based on sn analyst* of AEtna 
claims. As such, tha analysis Is applicable only to AEtna'g book of 

business.

Dna to ths larval of datall of ths historical claim data. Informed dalrn 
judgement was required In some instances to ascertain soma of ths detail 
required for tbs analysis. Tha judgement. If any, was exercised by 
experienced claim adjustors and Is Implicit In tha analysis.

Tbs analysis shown repraseuea tbs best sstlmats of future eoet redactions 
if the lew as currently structured remains la affact. Rowarvar, the eunset 
provision of the lsw takes affect In four years. Furthermore, tbe law 
applies only to cases filed under the lew, and tha Florida statute of 
limitation* Is four years. Consequently, It Is possible that any plaintiff 
who might be severely impacted by tbe provisions of the law would delay 
filing until after the law expires. If this situation arises, then the 
expected reductions will be lower than those Indicated In this memorandum.



A t t a c h m e n t  IB

St. Paul Fire and Marine Insurance Company 

St. Paul Mercury Iniurance Company 

Hedleal Professional Liability 

State of Florida

A O O ENOUH

In 1986, Florida passed a number of changes lo the tort system. Ue have 

reviewed the tort changes and their potential effect on our medical professional 

liability experience. Our review Is based on a study of over 300 Florida 

closed claims. The total effect of the bill based on this evaluation was 
vary small.

E v a l u a t i o n ;

Of the 313 closed claims that were studied, only four claims would have been 

effected by the law for a total effect of about IS savings. (Exhibit A) 
Furthermore, all of these savings would have been eliminated If the courts had 

assigned only 10X m ore of the blame on our Insureds than our claim department 

had estimated. It's highly likely that there would have bean no savings on 
these claims had the bill been In effect. (Exhibit 8)

Our study covered all of our Florida physicians, surgeons and hospital claims 

that closed In 1983 and 1984. Economic loss was determined based on the 

plaintiff's medical loss, w e e k l y  wage, and time lost from work. These losses 
were reduced for tha time value of money.

Ue added the n oneconomic loss cap to the total economic losses. The cap is 

$450,000 times the portion of ne gligence assigned to our Insured. Ue compared 

this m a x i m u m  award u nder the new law to tha aauunt that the St. Paul actually 
paid on behalf of our insured.

The conclusion of the study is that tha noneconomic cap of $450,000, joint and 
several liability an the n oneconomic damages, and man d a t o r y  structured set t l e­
ments on losses above $250,000 will produce little or no savings to the tort 
system as it pertains to medical malpractice.

Comments on other provisions of the bill;

a. Collateral source offset

The medical malpractice provisions p rior to this act provided for 

subrogation against collateral providers. The effect of this subrogation 

w o u l d  be similar to the effect of the collateral source rule. Therefore, 
the net effect of eliminating the subrogation and allowing collateral 
sources Is negligible.

b. Itcmim iflii-flLQiinaflti

Damages were Itemized In our evaluation of this tort reform and no savings 

wer e shown. They are p r o ba b l y  already Implicitly Itemized by either 

Juries or o u r  c laim department when settling claims. Ue expect no savings 
from this provision.



5 t . Paul fIre and Marine Insurance Company 

St. Paul Mercury Insurance Company  

Medical Professional Liability 

Slate of Florida

ADOLNflUM
(Continued)

c . fr.halum  Su lLP o tteU lfln

This provision can either work for or against us depending on who wins the 

case. Mo savings are expected from It.

d. Add 11 ur ^ R t u l u n a r

This provision can also work for or against us. No savings are expected.

e. P.unlllYg .Qinuaju

lhe legislation reduces the monetary Incentive for punitive damage cases, 

but not total award amounts. Since these cases often have a retaliatory  
incentive, no savings arq expected.

f • T lB lr r c - f lf .E f f c c ts

The tort changes made In Florida apply to losses occurring on or after 

July 1, 1986. On a claimt-made policy, they will effect only the portion 

of our expected losses with accident date after Jul y  1, 1986. This will ' 
Impact the equivalent of our first y e a r  losses.

g. C o n c i s i o n

The tort law changes effective July I, 1986 in Florida will, hopefully, 

have a positive Impact on loss costs for occurrences after that date. 

However, to forecast the effect is highly speculative. O u r evaluation of 

prior losses showed little or no savings under key provisions of the law 

and our analysis of o t h er  provisions show no expected savings. O u r  best 
estimate Is no effect from the tort changes.

It can be hoped that the adoption of these tort changes will have an Intangible 
effect on society, and further work to mitigate future loss trends. However, 

the trends In madical malpractice have been very high. The effect of the 
reform needs to be very strong to stem such trends.



A t t a c h m e n t  2

S t a t e  F a r m  F i r e  and C a s u a l t y  C n m p a n y  

StntH F a r m  EariHral  I n a u ra n ca  Comp any
111 1. W A S H I N G T O N  » T  

B L O O M IN G T O N  I L L I N O I I I  B I 7 0 I

October 21, 1986

Mr. Ray Rathert 

Kansas Insurance Department 

420 S. W. 9th Street 

Topeka, Kansas 66612

Ray:

Before any discussion of State Farm and tort reform, 1t must first be clearly 
understood that most of the problems 1n the liability field are in lines which 

State Farm does not write. Because of this, the impact of tort reform on our 

book of business Is going"lo be considerably di f f e r ent from  tnat~ 5 T  J major 

1 i aijtT1Xy~w>i t e r .

We have been reguested by several Insurance departments to come up with some 

estimate of the effect o f  newly passed tort refonn le g is la ti on on o u r -  rates in 
their states. Me know of nn way this can be dgn* artnarlally- Consequently, we 

resorted to 'judgement.

The few enacted tort reform statutes usually Include Items such as:

1) Collateral source of indemnity

2) A non-economic cap

3) Joint and several restriction

4) Punitive damage limitation

5) Alternate methods of payment.

A sampling o f  corrmercial liability claims provided the following:

1) Collateral source of Indemnity. The sample Indicated that approximately 

7X of our total Indemnity losses were potentially subject to a collateral 

source. Only about a quarter of these reflected a known collateral 

source. In our judgement, 50X would be a very liberal estimate of the 

success in reducing damages due to the exlstance of a collateral source.

The net savings from the collateral source chanye is thus about IX 
(7X X 25X X 5 0 X ) .

2) Non-economic cap. Non-econom1c caps are established at such a level that 

our sample indicated only very few claims would exceed the cap. It 1s our 

judgement that the loss savings resulting from the non-economic cao w i ll 

not exceed IX of our total Indemnity losses.~~

\
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Int and several restriction. In our sample of liability claims, no 

claim was found that would h a v e - b e e r u i f fected by the joint and several 

res tr1 c ti o n . — — —

✓
l A )  Punitive damage limitation. Again, in our sample, no punitive damage 

awards were found.

J i') Alternative methods of payment. On our book of business, the savings 

due to alternative payment methods on future economic losses would be 

• negligible in relation to our total Indemnity losses.

Although we believe the effect of. tort reform on our bonk nf husinpss— would be

s ma1 1 , we do believe that effective tort reform legislation can have a positive
Impact on not only pricing but also availability. It 1s important to keep 1n

mind that tort reform, or absence thereof, is only one of many factors which 

influence pricing and availability. Any of these other factors can produce an 

opposite effect which could equal or outweigh any positive effect of tort 
reform.

Attached are liability rate comparisons for Kansas and surrounding states. As 

you know, we use ISO rates for m onoline policies. Even in our package policies, 

the original liability loadings were also derived from ISO rates.

Again, as you know, we do review o ur rate levels at least annually. It will
probably hpfnra any-nffprt frnm r»fn r m  legislation can be

expected to influence o ur experience. Anyway, hope these brief comments will be

of some Use^to you in you r  aisarsTtons of this subject.

Best regards,

Robert J. Nagel 

Assistant Vice President 

State Filings Division

RJN:kc/1021
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/ NATIONAL INSURANCE 
( V CONSUMER ORGANIZATION

E f f e c t  on I n s u r a n c e  R ates of  F l o r i d a  Tort Reforms

for all c o m p a n i e s  filing as o f 1 1 /01/86

% R e d u c t i o n Nu m b e r o f  F i l i n g s

C o m m e r c i a l  
General- C o m m e r c i a l  

L i a b i l i t y  P a c k a g e  A u t o O ther T otal

0 72 28 31 44 175

0 - 2 . 5 % 12 25 5 3 45

2. 5 - 5 % 18 14 6 0 38

5- 7 . 5 % 7 1 7 1 16

7 . 5 -10% 2 1 0 0 3

O v e r  10% 0 0 0 __0 0

T o t a l  n u m b e r  
o f  f i l i n g s 111 69 49 48 277

A v e r a g e
R e d u c t i o n -1.3% -1.5% - 1 . 5 % -0.2% - 1 . 2 %

A v e r a g e  c a l c u l a t e d  b y  a s s u m i n g  all filings are o f  equal p r e m i u m  weight.

C o m p a n i e s  that f i l e d  rates a n d  did not c a l c u l a t e  the ef f e c t  o f  the new

tort r e f o r m s  a r e  not included.

Source: F l o r i d a  D e p a r t m e n t  of I n s u r a n c e

121 N. P ayne S tr e e t  
A lex an d r ia . V irg in ia  22314 
(703) 549-8050
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GREAT AMERICAN ■ WEST. INC.
:00  S “ A. n C h E s " *  a  v  £•«.;£
O H A n ^ c , C A  m o d  
7t 4.6 J«.<h00

April 23. 1966

Mr  N o r m a n  F i g o n  
Ra t e  A n a l y s t
W a s h i n g t o n  I n s u r a n c e  D e p a r t m e n t  
In s u r a n c e  B u i l d i n g  
Oiynpia. W A  93504

Rs: A m e r i c a n  N a t i o n a l  F i r e  I n s u r a n c e  C o m p a n y
S e l e c t  D r i v e r  I P r o g r a m  
S e l e c t  D r i v e r  II P r o g r a m  
P r i v a t e  P a s s e n g e r  A u t o m o b i l e  
R a t e  and R u l e  R e v i s i o n

De a r  Mr. F i g o n :

In y o u r  l e t t e r  or M a r c h  25, 1985, you i n d i c a t e d  that we need to place 
a p r o v i s i o n  in o u r  ratenakir.g to reflect the impact of the "tort 
r e f o r m ’ law. As an a t t e m p t  t o  quantify, we r e v i e w e d  twer.ty-four 
c l a i m  files, w h i c h  r e p r e s e n t e d  all of o u r  P r i v a t e  h aaaer.ger 
A u t o m o b i l e  c l a i m s  o v e r  3 5 0 , 0 0 0  in the s t a t e  of W a s h i n g t o n  s i nce 1932. 
O f  these t w e n t y - f o u r  claims, we  b e l i e v e  that the new law c o u l d  have 
an impact on t h r e e  claims. O n e  c l a i m  i n v o l v e d  a driver that was 
i n t o x i c a t e d .  W e  e s t i m a t e  t h a t  we w o u l d  not h a v e  paid 520,000 of the 
claim. On the o t h e r  hand, t h e r e  were two c l a i m s  in which A m e r i c a n  
N a t i o n a l  Fire w o u l d  see an i n c r e a s e  in its loss liability. T h e s e  are 
c o n t r i b u t o r y  n e g l i g e n c e  c a ses in w h i c h  o u r  p e r c e n t  of the e n t i r e  loss 
l i a b i l i t y  w o u l d  increase. T h e  impact of the law on these two is at 
l e a s t  S 1 0 C . G 0 O  on  e a c h  of them.

F r o m  the a b o v e  study, it does not a p p e a r  that the “tort reform" law 
w i l l  s e rve to d e c r e a s e  o u r  losses, but i n s t e a d  it p o t e n t i a l l y  c o uid 
i n c r e a s e  o u r  liability. We e l e c t  at this point, however, not to make 
an u p w a r d  a d j u s t m e n t  in the i n d i c a t i o n s  to r e f l e c t  the impact of the 
" t o r t  r e f o r m’’ law.

W e  request, t h e refore, t h a t  y o u  r e c o n s i d e r  the o r i g i n a l  f i l i n g  of 
J a n u a r y  19, 1986, w i t h  an a m e n d e d  e f f e c t i v e  da t e  rule of:

“For  all p o l i c i e s  w r i t t e n  on o r  a f t e r  J u n e  2, 1986".

MANAGERS FCR GREAT AMERICAN INSURANCE COMPANIES SUBSIDIARIES OF  AMERICAN FINANCIAL CORPORATION
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Mr. N o r m a n  F i g o n  
Pago 2

In o u r  t e l e p h o n e  c o n v e r s a t i o n  you m e n t i o n e d  a c o n c e r n  that we i re 
s e l e c t i n g  an i n c r e a s e  Less than o u r  indications. O u r  plan of act i o n  
is to take this increase, w h i c h  we e s t i m a t e  to be s l i g h t l y  m o r e  than 
14%. and to r e v i e w  the rates in the near future, su c h  that we can 
e f f e c t  a rate c h a n g e  six m o n t h s  a f t e r  the e f f e c t i v e  da t e  of this 
revision. We b e l i e v e  that this m e t h o d  will p r o v e  to be less 
d i s r u p t i v e  o n  o u r  book of b u s i n e s s  than o t h e r  c o u r s e s  that w e  m i g h t  
h a v e  chosen.

We hc p e  the a b o v e  includes all the i n f o r m a t i o n  that you need to 
e x p e d i t e  an a p p r o v a l  of the i i i m g .

S i n c e r e l y ,

D i r e c t o r  of A c t u a r i a l

K X / n k
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ISO POLICY DECISION ON TORT REFORM ANNOUNCED

C h i e f  E x e c u t i v e  C E - 8 6 -3 1

BACKGROUND V ar io u s  t o r t  reform i c u u r e s  have been enac ted  or  a re
s t i l l  under  a c t i v e  c o n s i d e r a t i o n  in  many s t a t e s .  I t  
i a  c l e a r  t h a t  meaningful  t o r t  re form w i l l  hove a 
f a v o r a b l e ,  p r o s p e c t i v e  impact  on l o s s  s e v e r i t y  a nd /o r
f r e q u e n c y ,  v a r i a b l e  by a t a t e  and l i n e  o f  in su ran ce
which ,  u l t i m a t e l y ,  w i l l  be r e f l e c t e d  in  s t a t e  l o s s  
e x p e r i e n c e .

However,  in  some j u r i s d i c t i o n s ,  an immediate r a t e  
r e f l e c t i o n  in  response  t o  t o r t  re form i s  be ing
demanded.  S t a t u t e s  in  F l o r i d a ,  New York and Hawaii
mandate t h a t  i n s u r e r s  r e f l e c t  t o r t  refo rm l e g i s l a t i o n  
in  t h e i r  f i l i n g s .  The New York In s u ra n c e  Department 
has  a l r e a d y  ad v i se d  companies of  i t s  e s t i m a t e s  of the  
c o s t  r e d u c t i v e  e f f e c t s  of  t o r t  r e f o r m ^  F l o r i d a  has 
mandated a 1987 r o l l b a c k  t o  a d j u s t e d  1984 r a t e s ,  
u n l e a s  companies f i l e  1987 r a t e s  r e f l e c t i n g  the  
impac t  of  t o r t  reform by O c tober  IS ,  1986.  Hawaii 
has  mandated a 10Z d e c r e a s e  i n  r a t e s  on October  1s t  
t o  r e f l e c t  t o r t  r e fo rm ^  w i th  f u r t h e r  r e d u c t i o n s  
r e q u i r e d  in  f u t u r e  y e a raj. The Washington In su rance  
Depar tment i s  r e q u i r i n g '  t h a t  f u t u r e  r a t e  f i l i n g s  
r e f l e c t  enac ted  t o r t  re form even w i th o u t  a s p e c i f i c  
s t a t u t o r y  re q u i re m e n t .

A t t a c h m e n t  5

o f f
V * 13*

IS O
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ISO POSITION ISO in u nab it? to  q u a n t i f y .  iuid_Ao rn f lac j t - . in  i t a
f i l i n g s  w i th  a r eas o n a b le  deg.rea of c a r t a i n t y . any 
imiae<iiate~coar'  e f f e c t s  of  t o r t  re form. ISO b e l i e v e s  
t h a t  t h e  r e f l e c t i o n  of  any b e n e f i c i a l  e f f e c t  of t o r t  
reform on in s u ra n c e  p r i c i n g ,  where mandated,  i s  a 
n a t t e r  o f  i n d i v i d u a l  i n s u r e r  judgment and not  a 
p r e c i s e  a c t u a r i a l  e x e r c i a u .  Such judgment ia 
c o n s e q u e n t ly  more p r o p e r l y  a p p l i e d  by i n d i v i d u a l  
i n a u r e r a ,  r a t h e r  than  by ISO in  i t s  r o l e  of a c t i n g  
on b e h a l f  of  those  a f f i l i a t e d  in s u r e r s  which e l e c t  
t o  use ISO's s e r v i c e s .

Th e r e f o r e ,  t h e  ISO board of D i r e c t o r s  has  e s t a b l i s h e d  
— as ISO p o l i c y  — t h a t ,  inasmuch as ISO cannot  
immedTafely~rMflect  any uutrc~ef f g t m r - pf —e o r t  r e f o tn  in  
i t s  - f l i n g s .  tniy~tniCfi~eTFecYo a r e  b e sx.-tinrenaLnndliiy 
th e  judgment of  each i n s u r e r ,  ralt ing_in.ro-f lccoun t  t h e  
d i s t r i b u t i o n  by c o v f r ^ p c . c l a s s .  and l i m i t s  on irG own 
boot  of  b u s i n e s s '

ISO ACTION Con s i s t e n t  w i th  t h i s  p o l i c y .  ISO a d v i s o ry r a t e s  w i l l
no t  r e f l e c t  t o r t  r eform and each  company m\Tfl3^aak~e~' 
i t s  own a ssessm en t  as t o  th e  immediate e f f e c t ,  i f  any,  
o f '  to r t ~ r e T o v n  o T r ~ ln r W d t  of  b u s i n e s c T ~

In New 7 o rk .  in  o r d e r  t o  a s s i s t  companies in  complying 
w i th  t h e  r e f i l i n g  r e q u i r e m e n t s  of  t h e  new law, ISO 
r e l e a s e d  Commercial L ines  C i r c u l a r  CL-86-29 which 
c o n t a i n e d  r e v i s e d  manual r u l e s  u t i l i z i n g  the  c o s t  
r e d u c t i v e  e f f e c t s  promulgated  by t h e  S u p e r in t e n d e n t  of  
I n s u r a n c e ,  w i th o u t  coaunenting on t h e i r  a p p r o p r i a t e n e s s .

In  F l o r i d a ,  ISO has deve loped  a f i l i n g  p rocedu re  — 
which has  been approved by t h e  I n s u ra n c e  Department —  
whereby i n d i v i d u a l  companies must supplement t h e  ISO 
f i l i n g  w i t h  t h e i r  own i n d i v i d u a l  e s t i m a t e s  of th e  
impact  o f  t o r t  re form.  At t b e  d i r e c t i o n  of the 
I n s u r a n c e  Depar :m en t.  ISO w i l l  c o l l e c t  t h e s e  
i n d i v i d u a l  e s t i m a t e s  and f i l e  them on b e h a l f  of  
each i n s u r e r .  Refe r  t o  ISO Commercial L ines  C i r c u l a r  
CL-86-33 f o r  s p e c i f i c  d e t a i l s .

ADDITIONAL INFORMATION ISO p la n s  t o  s h o r t l y  p ro v id e  i n s u r e r s  w i th  informa­
t i o n  which could  be c o n s id e re d  by each  company in 
l e f l e c t i n g  any e f f e c t  of  t o r t  re fo rm,  i n c l u d i n g  an 
a n a l y s i s  of  t h e  t o r t  reform measures enac ted  in 
i n d i v i d u a l  s t a t e s .

COPYRIGHT INSURANCE SERVICES OFFICE. INC >966
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U i th i n  Che next  s e v e r a l  days ,  ISO w i l l  r e l e a s e  such 
in fo rm a t io n  Co i n s u r e r s  v i a  Commercial Lines  and 
T ec hn ica l  S e r v i c e s  C i r c u l a r s .  In a n t i c i p e c i n g  
r e c e i p t  o f  ch i s  m a t e r i a l ,  each i n s u r e r  should n o te  
ISO's  s t r o n g  b e l i e f  t h a t  any b e n e f i c i a l  e f f e c t s  of  
t o r t  re form canno t  be q u a n t i f i e d  with  any degree  of  
acc u racy .  A cco rd ing ly ,  p ro v id in g  any q u a n t i t a t i v e  
i n fo rm a t io n  does not  imply t h a t  any a c t u a r i a l  
p r e c i s i o n  can be a p p l i e d  t o  what i s  — in e f f e c t  — 
an im p re c i s e  s u b j e c t .  However, t h e  in fo rm a t io n  may 
aid i n d i v i d u a l  i n s u r e r s  in  supplem enting  t h e i r  
judgment which,  u l t i m a t e l y ,  w i l l  be the  major  f a c t o r  
in  d e t e rm in in g  any b e n e f i c i a l  p r i c i n g  e f f e c t  of  t o r t  
reform.

CAUTION In C i r c u l a r  CL-86-33 we d e t a i l e d  the  F l o r i d a  f i l i n g  
p rocedu res  which must be completed by October  15 th .  
S ince  — t o  avoid  t h e  r o l l b a c k  — F l o r i d a  r a c e  
f i l i n g s  r e q u i r e  i n d i v i d u a l  i n s u r e r  e s t i m a t e s  of t h e  
c o s t  e f f e c t s  of  t o r t  reform and,  s in c e  th e  judgment of 
each i n s u r e r  w i l l  be t h e  majo r component in  a r r i v i n g  
a t  t h e s e  e s t i m a t e s ,  we urge i n d i v i d u a l  i n s u r e r s  t o  
p romptly  beg in  d e v e lo p in g  t h e i r  own e s t i m a t e s ,  w i thou t  
w a i t i n g  f o r  th a  ISO m a t e r i a l  on t o r t  reform which,  as 
h e r e t o f o r e  men tioned ,  w i l l  n o t  produce p r e c i s e  r e s u l t s .

D an ie l  J .  McNamara 
P r e s i d e n t

cc :  ISO Board of  D i r e c t o r s
A c t u a r i a l  Committee 
Commercial Linea  Committve 
P e r s o n a l  Linea  Committee

COPYRIGHT INSURANCE SERVICES OFFICE. INC 1986
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IN S U R A N C E  S E R V IC E S  O F F IC E
160 W A T E R  S T R E E T  N E W  Y O R K . N. Y . 1003(1

T C L K f H O N C i  1 2 1 2 *  * 4 * 7 - 3 0 0 0

C O M M E R C I A L  C a » U A I . T »  A C T U A R I A L  D ' V I H I O n

R I C H A R D  f c .  O I O N O I .  A H O C H T I  A c t u a a t  »  m a h a h i m  O c to b e r  1 5 ,  1975
R E C E I V E D  

AUTO /. Cti-MrEfi.SATION 
irbs:iR.v!i::; imjueau

Mr. S t a n l e y  A. D o r f ,  C h ie f  A c tu a ry  !•'  >
New York I n s u r a n c e  Depar tm ent
2 World T rade  C e n t e r  INSURANCE DCIN,
New York ,  New York 10038 . STATE OF ft  Y,

I

Re: C o m p a r a t i v e / C o n t r i b u t o r y  N eg l igence  -
A utomobi le  L i a b i l i t y  Rate  Change P r o p o s a l

Dear  Mr. D or f :

Because  o f  the  change  in  t h e  Hew York law from c o n t r i b u t o r y  n e g l i g e n c e  to 
c o m p a r a t i v e  n e g l i g e n c e ,  I . S . O .  p r o p o s e s  t o  i n c r e a s e  A utomobi le  L i a b i l i t y  
( I n c l u d i n g  U n insu red  M o t o r i s t s )  r a t e s  by 52 .  T h i s  p roposed  i n c r e a s e  i s  based  
on a s t u d y  o f  c l o s e d  Autom obi le  L i a b i l i t y  c l a i m s  i n  C a l i f o r n i a ,  comparing th e  
a c t u a l  s e t t l e m e n t  u n d e r  th e  c o m p a r a t i v e  n e g l i g e n c e  law w i th  the  e s t i m a t e  of  
what  i t  would have  b e e n  u n d e r  t h e  e a r l i e r  c o n t r i b u t o r y  n e g l i g e n c e  law.  Enclose* 
i s  E x h i b i t  1 d i s p l a y i n g  the  i n d i c a t e d  r a t e  changes  by l i n e  and c o v e ra g e  based  on 
t h e  s u r v e y ,  and a l s o  t h e  p ro p o s e d  changes  o f  52 f o r  t h e  l i a b i l i t y  c o v e ra g e s  and 
"no  change"  f o r  P e r s o n a l  I n j u r y  P r o t e c t i o n .  E x h i b i t  2 d e t a i l s  the  r e s u l t s  o f  
t h e  c l a i m  s t u d y  s u r v e y ,  showing  number o f  c l a i m s ,  l o s s e s  under  b o th  n e g l i g e n c e  
l a w s ,  and c o m p a r a t i v e / c o n t r i b u t o r y  r a t i o s ,  by l i n e  and c o v e ra g e .

We have  a l s o  e n c l o s e d  a copy o f  t h e  " C a l l "  l e t t e r  used f o r  t h i s  s u r v e y ;  in  i t  
c an  be found a sample  copy o f  t h e  q u e s t i o n n a i r e  form and the  g e n e r a l  i n s t r u c t i o n s  
f o r  c o m p le t i n g  th e  form.  The com panies  p a r t i c i p a t i n g  in  th e  s t u d y  w r i t e  a p p r o x i ­
m a te ly  752 o f  t h e  Au tom obi le  L i a b i l i t y  premiums w r i t t e n  by I n s u r a n c e  S e r v i c e s  
O f f i c e  a f f i l i a t e d  c o m p an ie s .  A l l  c l a i m s  r e p o r t e d  to  us were s e t t l e d  very  
s h o r t l y  a f t e r  t h e  c h an g e o v e r  i n  n e g l i g e n c e  laws  i n  C a l i f o r n i a ;  t h u s ,  c l a im s  
p e r s o n n e l  c o m p le t i n g  t h e s e  forms were i n  a good p o s i t i o n  t o  compare c o m p a ra t iv e  
v s .  c o n t r i b u t o r y  s e t t l e m e n t s  f o r  t h e i r  c l a i m s .

Very t r u l y  y o u r s ,

- •  O r  ,

f  >'
GE:cm George Burger
Enc.  A c t u a r i a l  A s s i s t a n t



insurance S e r v i c e s  O f f i c e L / \ l i X L , X  U I

N e w  Y o r k  

A u t o m o b i l e  L i a b i l i t y  I n s u r a n c e

I . S . O .  P r o p o s e d  R a t e  I n c r e a s e s  to  R e f l e c t  the C h a n g e  f r o m  C o n t r i b u t o r y
to C o m p a r a t i v e  N e g l i g e n c e *

I n d i c a t e d  P r o p o s e d
 C o v e r a g e   R a t e  C h a n g e  R a t e  C h a n g e
P r i v a t e  P a s s e n g e r

R e s i d u a l  B o d i l y  I n j u r y  + 4 . 1 %  + 5 . 0 %
P e r s o n a l  I n j u r y  P r o t e c t i o n  - 0.0
P r o p e r t y  D a m a g e  + 4 . 6  + 5 . 0
U n i n s u r e d  M o t o r i s t s  + 1 3 . 0  + 5.0

T o t a l  + 4 . 8  + 4 . 4

C o m m e r c i a l
R e s i d u a l  B o d i l y  I n j u r y  
P e r s o n a l  I n j u r y  P r o t e c t i o n

+ 6 . 8 % + 5.0%
0.0

P r o p e r t y  D a m a g e + 6. 9 + 5.0
U n i n s u r e d  M o t o r i s t s + 0.1 4. 5.0

T o t a l + 6. 5 + 4.7

G r a n d  T o t a l  + 5 . 4 %  + 4 . 4 %

♦ N o t e  t h a t  a l l  p e r c e n t  c h a n g e s  a r e  w e i g h t e d  on N e w  Y o r k ' s  p r e m i u m  
d i s t r i b u t i o n .
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Wall Street/D iana B. Henriques

Those Newly Cash-Rich Insurers
Af'KW months b r o . two law professors 

s tar ted a stir in the insurance industry 
I with a study that showed that defen­

dants have been faring belter in product 
liability cases. The widely reported findings, 
by Jam es  A. Henderson Jr. and Theodore 
Ptscnberg, both of the Cornell Law School, 
suggested to some analys is  that big liability 
insurers might soon be able lo move unnecd- 
cd rese rves  back into profits.

Indeed, the St. Paul Group, one of the 
nation's leading liability Insurance carriers , 
had a lready boosted its 1988 profits by mov­
ing JM.5 million from reserves set aside to 
cover past claims. Richard Paulsen, p re s i ­
dent of Paulsen Securities in Boston, was 
predicting that the company's results for last 
year would show a similar, perhaps s tronger 
trend.

Trend? More like a tidal wave. A whopping 
$250 million was released from reserves for 
old c la im s and moved to revenues.

Wall Street doesn’t like surprises, of 
course, and even apparently positive ones 
can be unsettling. Analysts began to fret that 
such profit-boosting moves were unsustain­
able and would lead to disappointment in the 
future. St. Paul's share  price shuddered a  bit, 
then steadied. The cu rren t philosophy seem s 
to be “wait and see."

But for Mr. Paulsen, the movement —  
while fa r  beyond his expectations — lends 
additional support to h is tltesis tha t liab ility  
Insurance c a rr ie rs  will benefit from  funda­
m ental changes in the legal env ironm en t 

“The onjy su rp rise  is tltat tbe level of 
re lease  is surprising ly high,’’ he said. “Be­
cause w e feel tha t a  fundam ental change is ' , 
taking p lace tha t favors defendants, earn ing s 
power going forward will be enhanced by 
lower rese rve  additions." He added: “C lear­
ly, the St. Paul must have found that cases 
a re  settling out a t much less than originally 
anticipated . O therw ise they would not have  
re leased $2^0 million.”

Mr. Paulsen doesn't expect to see move­
ments of this magnitude become routine. But 
he said he does believe the company will 
continue to find that its reserve levels a r e  
overly generou ', and tha t it will be able to 
reduce them in the future.

A  Big Surprise 
A t  the S t  Paul
Amount the SL Paul Group moved 
from loan loss resorvea to revenues, 
In millions of dollars.

Soorcm: Company ntqodt

T h e  N e w  Yor k  T i me s / Ap r i l  1 . 1990
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Remember the Crisis 
In Liability Insurance?
It dissolved in a flood of p ro fi ls  from  p rem ium s

M I C  P U L S E

2y N-uwy L  Roil
V 0\ f, s# ' a/I V/t+ml

* Pi h.tlevrr h,i|'|i|iid lo Hip li.iliilil)f in- 
i i iV  "iranic i ir is’ A year ago, it washe- 

nig mmp.md lo tic Ai.ill oil unlur- 
i; i lh.ll i)i-vjvl.ilnj the world i <tommy, A lai k 
f iriMiranre for rihiiii. ijulilii-s Ihn-.ilimd vir- 
res such ai ja.Iii p .mil foe inolidi. n. Up- 
'V lii .iff.,id ran 1 1*;.' f ir m.ilpiatlice, mine
l.dfll If I iri% li.j.ji I •!. liMI mg h.ihie*.
New .jn;« imii. i flu ai | a illi itours of day- 

ire union .Hid tuis, imdwivt-s .mil Miami- 
1 -i tillers, .srirmnl.mM And truckers who were 
iijLIp either to .iffotd a doubling or tripling 
f thru insurance premiums or lo obtain coy- 
rage .it any pner. Snip busim-sves were 

' -reed loth,*; othrrs stayed ujen without in- 
m i v r ,  hnjuiig ihry wouldn't tip surd.
Hlaitip for the cti-as, in Ihp insurance indus­

try's vrMion, was tnd on juries and judges 
oho made inolliinillion-dtdl.ir awards to plain* 
rdf^^mg everyone in sight. Economists, on 
i^^^^r hand, faultrd the carriers for rngig- 
u H P i t  'hrn.it rate competition during tlie 
■ arty 1980s until mounting losses forced 
'hern to raise premiums.

The industry lobbied state legislatures vig­
orously lo r rot net the scope o( liability to cut 
rhe cornparues’ kmea. Consumer advocates 
demanded that tort reform be accompanied 
* y a rollhack in rales. Dorrns of bills were uv- 
i induced in Congress lo deal with tort reform 
and product Ijhilrly. Yet, by fall, the great b- 
ibrbty insurance crisis had vanished from the 
headlines.

The emergency, it serins, has dissolved in 
c fluid of insurance company profits.

According to the Insurance Services Office 
s ISO), wtuch advises carriers on rates, oper­
ating profits tripled during the fust rune 
months of this year, compared with the same 
jenod last year. Earnings rose from 31.2 bd- 
lion in 1985 to 53.6 billion. Underwriting 
--.sea Wi3 be cut back by almost a third to 
312.2 billion this year.

major factor in the renewed profitability 
has been huge rate increases. Premium 
income for all types of property-casu- 

ally insurance rose 24.5 percent in the first 
•hree quarters lo 5131.5 billion, according to 
A M. Pest Co., the authoritative source on in­
dustry data. Premiums for commercial bib3- 
ity insurance—which had accounted (or 25
i- rceni of the ,oases but only 12 percent of 
ihe teve.’ue—rose an average of 79 peicent 
n 1985, alter only nominal inctrases m the 
vitly 1980s. flest projects that this year's 
.irmium inrieavs will amount to 72.5 jer- 
.rnt.

WMe the shuk of piemium Inrtravs that 
100 percent in 1985 his made 

" H H I - 'n  cut to .10 percent mcirjves uf 
l*).*^Cnn niilil l.y ininjunuui, utrs still ap- 
.s'.ir to going iipbn-tjy.

\ ts'nrfit of jeluilung pti'fifab.lity his teen 
• re.i A - d  ai iital l ly A ivpvrt tvsui-d at a te­
at meeting || the S' linii.ll A'->« ullion of 

' ' ir.an.e (*, mini.. . <-t» staled, "Ploblrms 
"I .ira-vr av uTibiMy o*ry have r u d

Mille 1985 mid only l'.lHfi in certain hues nr 
eoveragos, yet problems continue ill v  vi ral 
bin‘s.* l-ist May, 43<il the 50 stales, Ihe Dis­
trict of Columbia and Piieito Rico reported 
that intiitiiipalities wete having trouble ob­
taining insurance and 42 reported difficulty 
with pinfea-ioii.il iri'Ui.irire for physicims.

My Deei inber, 55 ja.it cut of repotting 
states mdii'atfd slight improvement, while 43 
j- rieiit saw no significant change in availabil­
ity for dayc-aie, mirsc-imdwives, liquor 
simps, goveriinienlal entities and truckers. 
Three found the situation greatly imptovrd, 
while one judged it worse.

However, availability is sometimes a 
tradeoff for affnidabitily. Tlie Northern Vir­
ginia Rcgion.il Juvenile Detention Center, for 
rumple, which bid bern paying 51.400 an­
nually for 51 million in general liability cov­
erage. contacted 50 companies to replace its 
canceled i-olicy befnte finding one that was 
willing to write 3500,000 in coverage--,it a 
512,208 annual premium, an increase of 
1,500 percent.

Besides higher premiums for lower cover­
age, companies are tightening underwriting 
requirements by setting higher deductibles, 
limiting legal defense costs and loading pol­
icies with delusions. As a result of wide­
spread publicity about physical abuse, the av­
erage annual premium per child at day-cace 
centers has risen from 57 in 1984 to between 
38 (to Wyoming) and 5153 (in New York 
City), according lo James Strickland of Aus­
tin, Tei„ chairman of the Day Care Liability 
Task Force. By excluding abuse as an insur­
able event, one company has 'reduced* the 
average cost per child to 550 annually, he 
says.

The industry hopes that future profitability 
will be enhanced as the result of limits on the 
breadth and depth of legal babibty. Although 
Congress failed lo pass insurance legislation 
this year, many states took action. The Amer­
ican Tort Reform Association says 20 states 
made 'significant' changes in 1986, while the 
Insurance Information Institute lists 32.

Of those stales that acted, just seven— 
Colorado, Connecticut, Florida, Michigan. 
New Yo,k. Washington and West Virginia— 
went Ihe whole way and limited joint and sev­
eral liability, sewing up the 'deep pockets' of 
corporations and municipalities into wliich 
plaintiffs were thrusting their hands, ot lim­
ited the amount they could tt-cover in dam­
ages.

"The industry pressed hard, hut got only 
bits and pieces ol what it wanted," says Rich­
ard M. Page, chairman of the insurance bro­
kerage Fred S. James A Co. in New York. 
The Florida rrpenence has dampened the cry 
for mote tort reform in other states.

Theie the induvtiy’s efforts misfired. The 
legislature in Tallahassee voted to limit punt 
and -rvcial liability and to cap awards. At the 
-.line lime, it trvmdatrd a l»IIh*ck ID 1984 
rates unless comjunn-s could ptovr haidnhip. 
The induitry sued ihe -late, claiming the law 
was urHonstilutioruJ. The cave will -»"i le 
Ac, t.-d by the Florida Fupr i n»e Court.
t

Tort nfnrin has made a difference for 
nurse midwives in states lli.it liave -cl limits 
on recovery, v-iys Kaien fkalcnliom. acting 
dtnvlnr of the Aineiican College ol Nutse- 
Midwives. While their colleagues in oilier 
juris of the country must pay $3,500 annually 
lor $1 million in coverage—compared with 
premiums uf {800 to $1,000 three years 
ago—a few mid wives will need only $500,000 
Wurth of covrrage.

Tort reform advocates had eiptesvd liope 
that it would reduce rates. In general. Iww- 
evt-r, it is too early to a-.vr.vs its imjurt; some 
laws haven't taken effect yet. and insurance 
rates are calculated on experience, not pro­
jections.

"I am not sure that tort reform will have an 
impact on insurance pricing for some lime to 
come* says Page. "Underwriters tell us they 
don't know if it will reduce claims.'

Jay Angoff, genera] counsel of the Na­
tional Insurance Consumer Organisa­
tion, reports that interviews with insur­

ance commissioners in 15 states revealed no 
difference in availability or rates because of 
tort reform.

The Washington Post rontaclrd insurance 
commissions in 10 states, half of which had 
passed some sersioa of tort reform. New 
York and Florida reported smaller increases 
ui premiums than would have occurred had 
there been no legislation in their states. For 
example, Flondi's general liabibty rates will 
go up 5 percent in January, instead of 10 to 
12 percent. Officials in Michigan, which r  ide 
significant changes in its liability laws, indi­
cated rates had stabdued. as did officials in 
Nevada, which made no changes.

Officials in Wyoming, a tort reform state. 
Mtd comjianies were still hesitant to wnte 
policies theie, while officials in the Divtnct of 
Columbia, whne there was no legislation, re­
puted vatteird problems, but no cnus. In 
Veimont—J numeform state—liability pre­
miums arc -Till living by Ulwrrn 50 peicent 
and 60 percent, faster than other lines. Yet, 
most 'talc civiuniscions saw a nnaleriting 
tii nd. *lf we -<r an increase of 10 to 20 jvr-
ii-nt, that's stability," --i)V I Iambi lie chick, a 
Mulligan analyst.

1 he liability no uf .Hue r to is u ay !<- r r . .J V ■
mg da-If. l  it ll.e tini h-iIhast iken it.t qj.

ff ir« CCl«*>s1

feme id tbe invund liave trbdled. Last 
Aped, the tiny ciaiunumty of Norwood, Ohm. 
Ii«Ji on giant Home Insurance Co. in the 
courts aid fuicrd It lo roll tuck a {205.000 
jui-mmm to its 1984 level of 530,000. "Vfe 
were able lo buy tui>e. but dow we’re in the 
same situation as befoce—sfeggitng ter insur­
ance .* --ays Fiances Loh. tl-e town's jc.ci.tast 
law diiector. Eight otfier Otiio nmmcisulities 
also surd Hume fw ledixSions.

Iljcrea-aiigly companies, podrsvaoruls and 
locabtnrs ate seeking alternatives to crariner- 
cial insurance in Ihe form uf self insurance 
and insurance prols. Arlington. Tex, facing 
annual luUlity premiums nxre than triple the 
$209,000 it paid three yean ago, established 
a nonprofit rurporatxm to insure itvetf and 
proceeded to rare 39 rnilboa in tends ter * 
loss reserve.

Risk manager Peter Potemkin estimates 
the annual cost of insurance wdl be 5550,000 
tn 5600,000 for 53 nuRion in rcvtrxge. sub­
stantially less than the 3760,000 demanded 
by its commercial insurcrw.

National ScnaD Business United, a trade 
gl(up that is concerned about the giuwpg 
number of businesses going "bare*—without 
insurance—recently announced a legal refer­
ral program for those that i  r  sued.

Self insurance is an option foe about a fifth 
cl the largest trucking companies. But an e»- 
liuutrd 16,000 small trucking firms—abus a 
third of the industry—instead have leased the* 
ngs to larger compuues that have insurance, 
according to Kenneth Person, duector ol the 
TransporUtu) Department'a office of motor 
earner standards. In the meant une. tbe rdus- 
try ts MiU wiituig for the Interstate Gmmcjce 
Cununisuw to ajprove pool coverage.

AltN-ugb theie are scant data cu self- 
insurance. Page estimates that it now 
aments to $34 Nihon annually. If the current 
trend continues, be viyt he erjects that fig- 
uie to climb to $77 hiUxwi annually by |989. 
That would uean 35 percent if the Niurvea 
coiiunuiuty is self msuted. up from atnut 70 
jeimit in 1980.

"And there I bentt vie m>l eige* to go h*,k 
to that nuike'jlace * he aids, nctmg lfj( 
vlf.ui.urame ji-m.le* protntion agauul 
nl.'.ilibty crises 5o, warns ' g.>t|,f  the a- 
isnve  i.flvumcr gioup, wh > the uwurame 
i »l.-tiy is e • >u g yt,w,erily again, it may 
• ■! .pa l.i.et as -ti luirkrt •‘.ue »brt.ks ■
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Wall Street/Diana B. Henriques

Friendlier Legal Climate for Insurers - ■
WIIA t happens if you have been sav- 

in); for a string of rainy days only in 
see I he climate get steadily drier'' 
When the hard nines don't materiali/e, you 
obviously will Imd yourself with an unexpeci- 

ed surplus of cash.
An intriguing new academic study of judi­

cial n  ends in product liability cases suggests 
that this is just what is In siore for some of 
America's largest insurance carriers. That 
could mean that, despite ihe adverse effects 
of Iasi fall's spate of natural disasters. Ihe 
insurance industry's future profits may be 
stronger than a wary Wall Street anticipates.

•

N The study, published in the February  issue 
of the University of California in Los Angeles 
Law Review, was written by two professors 
at the Cornell Law School. J am es  A Hender­
son Jr. and Theodore Eisenberg. After exam­
ining hundreds of product liability cases de­
cided since 1976. the iwo professors conclude 
that sometime around the midpoint of the 
past decade, the judicial tide began to turn in 
favor of defendants.

"At least since the mtd-1980's." the authors 
reported, "published opinions have moved 
tow ard  benefiting defendants over plaintiffs, 
have increasingly demanded dismissal of 
plaintiffs' claims as a ma tte r of law, and 
have tended increasingly to break new legal 
ground for defendants."

While the study included only cases de­
cided by the end of 1988, Professor Hender­
son said last week that the 1989 cases he has 
s tar ted to examine confirm the trend "The 
results a re  all. quite remarkably, in the di­
rection we have already identified," he said 

Aside from its fascination for judicial 
scholars and defense lawyers, the Cornell 
study also has important implications for 
ihose defendants' insurance carriers, which 
set money aside as a matter of course to pay 
claims that a re  working their way through 
the court system.

" If 1 were an insurer, alt else being equal. I 
would expect a better-than-expected earn ­
ings performance, because I would have a 
reserve based on judicial experience that has 
now changed." said Professor Henderson 

Given that happy prospect, why aren't 
insurers broadcasting these findings from 
ihe rooftops'1 Politics, apparently Insurers 
a re  among those campaigning at the state 
and Federal level for sweeping legislative 
and judicial changes that would reduce their 
exposure to huge punitive damage awards in 
liability cases. Moreover, insurers may find

Bigger Profits Ahead?
Smallor provisions lor lo s se s  on 
claims from prior years reduces  
Ihe drain on Insurer's earn ings 
Deductions for resorvos tn millions 
S t  Paul
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it h a rd e r  to raise rates if customers and 
regulators suspect that higher premiums are 
contributing to overly generous reserve ac ­
counts whose chief beneficiaries may turn 
out to be the insurers' shareholders.

But while the insurance executives' cur­
rent political agenda may require that they 
pooh-pooh the Cornell results in public, they 
a re  poring over the study tn private "We've 
even gotten calls from Europe," Professor 
Henderson said. "Lloyd's of London called 
asking for 100 reprints. It's a novel phenome­
non .'or those of us whose work is usually of 
interest primarily to other academics."

It Is also Professor Henderson’s impres­
sion that major insurers a re  unlikely to alter 
the ir cu rren t reserve patterns until there is 
more evidence to support the Cornell thesis.

So much the better for Investors, s-id 
Richard Paulsen, president of Paulsen Secu­
rities, a small institutional research firm in 
Boston The longer that insurers continue to 
set aside loss reserves based on what may be 
an overly pessimistic reading of the judicial 
climate, the bigger the pool of “redundant" 
cash that will be available to boost future 
earnings Even when insurers do adjust, Mr 
Paulsen added, they are likely to do so by

■ eiliii mg ihi imniini they dcduti fiorn jhuf 
its fui ( i i r i u i hu i i i i g  tu then i i ' s i ' ivev.  f ither 
Wav then bottom lines will benefit 

I asi year Mi Paulsen was one uf the fu si 
insurance mdu'irv analysis lo recognize that 
the tiond in inednal malpractice cjces, an 
imjHiiiant subset uf liability law, had begun 
lo shift in favor of malpra m e  isurers. "But 
this is even mure significant than the m edical  
malprnciu c data," lie said "  Thiscuis across 
all lines of insurance. Product liability is both 
one of the most complex and expensive lo 
deal with, and insurers have tradtionnllv set 
aside large reserves in anticipation of dif/l*. 
cult decisions 

The Federal form Ifl-K filings by ihe St 
Paul Group and General Re Corporation, two 
of ihe major liability carriers likely to bonofii' 
from this trend, suggest that the Cornell 
professors' thesis is already apparent to die 
bean counters tn ihe back office.

Both fu ms are scheduled to release details 
of their 1989 results m the next few weeks At 
first glance, the I9sx reports show that the Si 
Paul Group's additions to is total loss re ­
serves — made up of funds earmarked for 
claims arising in txiih current and past years 
— varied only slightly between 1986 and 1988 
The amount set aside bv General Re re-, 
mained constant between 1986 and 1987.*aK 
though the figure did fall bv 21 peicem in 
1988

On closer inspection, however, both reports 
show that the poriton the companies have set 
aside for past claims alone have plummeted 
In fact, in 1988 St Paul's profits included 
more than Sis million that had been trans-* 
ferred from its reserves Similarly, General 
Re set aside 5529 5 million for estimajpd 
losses on past claims in 1986. That amoum''* 
declined to $T05 5 million in 1987 and to jusi’v . 
$161.4 million in 1988. iViiJ*

These figures suggest to Mr. Paulsen tha^ •' 
the reported 1987 and 1988 profits for ihet-u 
two companies already reflect the "salut^rty1;;  
effect" of the judicial changes cited in the]!} 
Cornell report.

Professor Henderson said he is not sur^ ’* 
prised at ihose corporate developments, ril- 
though he had noi an ta  ipated them "It s the 
academic s curse," he joked. "When we had '- 
this data on our computer screens, we shou/d 
have run out and taken positions in these 
stocks. We didn't, of course But it would be’ a ", 
hoot if all this has taken the Street by sur- . 
prise, too." B.t-f -- , s

* 0
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R e p r e s e n t a t i v e  Peter Goll 
Room 122, Capitol  
P. 0. Box V 
Ju ne au , A K  99811

Dear R e p r e s e n t a t i v e  Goll:

In v i e w  of  the contin ui ng  effort to limit v i c t i m s’ rights 
in the state o f  Alaska, I thought you w o u l d  be i nt erested by 
the a t t a c h e d  item w h i c h  was in the J a n u a r y  8 issue of Business 
Week. Th is  a r t i c l e  is informative for several reasons.

First, the ar t ic l e notes that three in cidents that 
oc cu rr ed in 1989, H u r r i ca n  Hugo, the San F r a n c is c o earthquake, 
and the Ph il li p s P e t r o l e u m  plant e xp losion,  will cost Un it e d  
St at e s  c a s u a l t y  i ns ur er s about $4,3 00 , 00 0 ,0 00 .  Th is  figure 
is about two times the annual budget for the state of Alaska. 
The figure is also the equiv al en t of 4 , 3 0 0  m i l l i o n - d o l l a r  
ve rdicts. In short, only three c a t a s t r o p h i c  even ts  during 
one year wi l l  cost the insur ance i n d us t ry  a lot mor e than all 
of the v e r d i c t s  and se tt le ments paid to A l a s k a n s  since 
statehood. This o b s e r v a t i o n  simply c o n f i r m s  what I have said 
before: I n s u r a nc e rates are not real l y  a f f e c te d  b y  claims
r e s u l t i n g  from our c i t i z e n s’ personal injuries. Ac co r di n gl y , 
even serious l i mi t at io n s on victims' r i g ht s  will have  little, 
if any, e ff e ct  on in surance rates in this state.

Second, the a r t ic l e succ in ct ly d e s c r i b e s  the insurance 
i nd u st r y ' s  recen t history:

(1) In the early 1980s, the ins u re r s sl ashed their 
prem iu ms  to g a i n  market shares;

(2) Wh en  losses mounted, they r e v e r s e d  course by 
n e g o t i a t i n g  h i g h e r  prices and e l i m i n a t i n g  co ve ra g e for 
e v e r y t h i n g  fr om  day-care  centers to co unty jails;
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(3) That to uched off a public outcry and led to the 
de fection of m a n y  cu stomers. from corporations and 
municipa li ti es to merchants' a s s o c i a t i o n s ;

(A) The d e f e c t o r s  switc he d to se l f-insu ra nc e 
siphoning off o n e - t h i r d  of all p r o p e r t y / c a s u a l t y  
p r e m i u m s ;

(5) In a d e s p e r a t e  attem pt  to recoup, i ns ur ers 
slashed rates a ga in  in 1988, thou gh  this failed to woo 
back many customers.

We should not be su r pr i se d  to see another " i n s u r a n c e  
c r is i s"  in the 1990s. A n d  we should not be surprised to hear 
that the "crisis" can be solved by limiting victims' ri gh ts 
to recover for their injuries. B e c au s e you and ma n y o t h e r  
legislators in this state hav e taken the time to e x a m i n e  the 
insurance  industry and the tort system, I trust that the next 
" crisis " will be b e t t e r  u n d e r s t o o d  by the legislature.

Please keep uj. the go od  wo rk  in Juneau; your e f f o r t s  are 
a p p r e c i a t e d .

V e r y  truly yours, 

Y O U N G  & SANDERS, INC

/
By

Eric T. Sanders

E T S :sg 
En cl o su r e
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A CEASEFIRE MAY HELP 
INSURERS RECOVER

As the price \v;ir ends, revenues should rise

A
 h u rricane, :i m ajor industrial m ish ap, or an ea rth ­

q ua ke is never Rood news for U .S .  p ro p erty  and c a su ­

a lly  in su re rs. In 1989, they had to pay big fo r a ll 

th re e— 11.9 billion fo r H urrican e Hugo, $1.3 billion fo r the 

I ’ h iliip s Petro leu m  Co. p lant explosion in Pasadena, T e x ., and 

$1.1 billion fo r the Sa n  F ra n cisco  quake. B ut the d isa ste rs  m ay 

set the sta g e  for ra te  h ikes in 191)0 that w ill beef up sag g ing  

p rem iu m  income. T h e  in su rers, whose 

co u n te rp a rts in life  insurance also are 

lim ping, expect an 8% revenue upturn—  

ending the p ro p erty/casu alty  prio:- war 

that has lasted  fo r three y e a rs.

I f  p r o p e r t y / c a s u a lt y  p re m iu m s do 

m ove up in 1990, p olicyholders may feel a 

sense o f tleja vii. In  the e a rly  1980s, the 

in su re rs  slashed th e ir prem iu m s to gain 

m arket sh a re . When lo sses mounted, 

th ey re ve rsed  course by negotiating high­

e r  p rices and elim in ating  coverage for 

e v e r y th in g  fro m  d a y -c a r e  ce n ters to 

county ja ils . T h a t touched o ff  a public 

ou tcry  and led to the defection of many 

cu sto m e rs, from  corporations and munici­

p a litie s to m erchants' associations. The 

d efecto rs sw itched to se lf-insurance, pay­

ing a ll but the la rg e st c la im s out o f their 

own pockets— in the process siphoning: 

o f f  one-third  o f all p ro p erty/casu alty  pre­

m iu m s. In  a desperate attem pt to recoup, 

in su re rs  slashed ra tes again in 1988, 

though th is failed to woo back many cu sto m ers. “ In su re rs  a re  

lik e  lem m ings running together in a p a c k ,”  sa y s  H. F e lix  

K lo m a n  o f  the T illin g h a st D iv. of Tow ers P e rr in  F o rste r  & 

C ro sb y , a  N ew  Y o rk -b a sed  consultant.

A p l a g u e ?  So p ro p erty/ca su a lty  in su rers a re  h urting again. 

L a s :  y e a r 's  trio o f  catastrophes is expected to use up on ly a 

sm a ll fra ction  o f th e ir $125 billion in re se rv e s . B u t that tab, 

com bined w ith low prem iu m s, cut profits in  the $1-13 billion 

in d u stry  to about $5 billion in 1989, down fro m  

815.6 billion a y e a r ea rlie r. A s 1989 drew to a 

close . D av id  A. K ocher, president o f co m m er­

cia l in surance fo r A etna L ife  & Casualty, w a s 

s t i l l  w ondering i f  there was "tim e  fo r  a 

p lague to hit u s "  before yearend. Aetna’s  $130 

m illio n  expense fo r  catastrophes in 1989 w a s 

th ree tim es its 1988 payout.

L a rg e  h its like  this m ay force in su re rs to 

re th in k  th e ir stra te g ie s. B u t no one expects 

then, to react as vio lently as they did in the 

m id-1980s. Instead, m ost are telling th e ir  

branch o ffice s to try' to nudge up rates when 

clien t con tracts expire. H artford  F ire  In s u r ­

ance C o .’s  goal, fo r  exam ple, is to raise p rice s 

in 1990 b y 15%. W hether it  will get that m uch 

is  if f y ,  however, because o f competitive p re s ­

su res l-adenhurg, Thnhnann Al Co., a W all S tre et investment 

house, looks for a slow er rebound. It  se e s  the return on equity 

m the p ro p eriy/e a su a lty  insurance fie ld  edging down . - I n ­

in 15)90, from  5.3'.“ in 1985), because p rem iu m  boosts lake a 

while tn turn around weak balance sh e e ts . Th en , the firm  says, 

p rem ium s w ill clim b hack to a h ealth ier lti.f/« in 1993.

La ckin g  m ore pricing power, in su rance com panies also may 

look fo r better w ays to shield th em selves from  d isa sters. For 

instance, they may assig n  more r is k  to reinsurance provid­

e r s — synd icates that share in su rers' lia b ilities . T h a t's  a rever­

sa l o f  the in d u stry 's  recent tendency to contain costs by shoul \ 
d ering more risk  itse lf. In su rers a lso  are askin g states for | 

large rate increases fo r w orkers' com pensation— policies that 

pay em ployees fo r on-the-job in ju rie s . In su re rs ' losses on 

w o rk e rs ' comp coverage reached $7 billion in 15)89 and are 

headed even higher in 1990. Th e p rim a ry  battleground; Texas, 

w here dam age aw ards by ju r ie s  led to $1 billion in losses on 

w o rke rs ' com p coverage last year.

T h e  T e x a s legislature did vote re ce n tly  to lim it claim ants’ 

r ig h ts to a ju ry  tria l, a victory fo r in su re rs. But that hardly 

counters the had news in C alifornia, the 

site  o f l!)88‘s Prop o sition  103. Its  aim was 

to lower auto in su ra n ce ra tes by at least 

20%. Th e law h as been blunted somewhat 

by the C a lifo rn ia  Sup rem e C ou rt, which 

has ruled that in su re rs  are entitled to a 

" fa ir  and reasonable ra te  o f re tu rn ." Yet 

Californ ia  In su ra n ce  C om m ission er Box- 

ani M . G illespie in terp rets that to mean 

that rate in crea ses should lie lim ited to 

the rise  in in fla tio n — a cap in su rers call 

too low.

l o o p h o l e .  T h e y  continue to blam e high 

rates on increased m edical and vehicle 

repair costs. B u t  while m ost are losing 

money on auto in su rance, th ey're staying 

in the state. T h e  reason: The California 

m arket for lin es o f business such as an­

nuities and life  in su ra n ce is too valuable 

to surrender. " W e ’d consider pulling out. 

but so far, the dow nside is w orse than 

the upside," s a v s  Donald R . Fra h m , chief 

executive of H a rtfo rd  In su ran ce.

In su re rs  also are w ary o f New J e r s e y , whose new governor. 

D em o crat Ja m es J . F lorio, has pledged to bring down strato ­

sp h e ric  auto rates. New Je rse y 's  n o -fa u lt law , under which 

in su re rs  pay most accident claim s no m atter who is  responsi­

ble, w as weakened by a loophole that lets d riv e rs  sue for pain 

and su ffe rin g  i f  their medical co sts  exceed $200. T ry in g  to 

contain  an explosion o f su its , the s ta te  now has d riv e rs  clioos.’

between an unlimited right to sue— which m eans a higher

prem ium — o r  ag reein g  to su e  only fo r fatal or 

disabling accidents.

L i f e  in s u re rs  fa c e  b ig  ch a lle n g e s, too. 

Spread s between th e in su re rs ' prem ium  in­

come and the retu rn  th e y 're  getting on their 

investm ents are p a in fu lly  thin. T h u s, many 

life  insurers lack th e  capita l to in vest in new 

ventures. E xp e rim en ts w ith se llin g  policies 

through banks, sto ck b ro k e rs, and by direct

m ail are fizzling. S o  in su re rs  are using an old

tactic: try in g to im p ro ve th eir ag en ts' selling 

sk ills . " I t ’s  back to b a s ic s ,”  s a y s  M ichael T ine, 

senior vice-president at T ra v e le rs  Insurance j  

Co. Fo r the in d u stry  in general, th at m ay be j 

the tone fo r 1990.

By Larry L ight in  Xew York, with Lisa 
Driscoll in Hartford

IN S URERS SEE 
A  T U R N A R O U N D

PREMIUM 
INCOME (OR

110 6-JSiNESS WEEK/JANUARY 8. 1990 INDUSTRY OUtLOC*.



Alaska Action Trust
I '.O. l l o \  102.323 * Ancliur.mi-. A lask a  ?K)!>I0 
Oilier .  5 1 0  I. S l iv r l .  S u l l r  102 • Am hoi am* 

(‘>(>71 25K Id 10

F e b r u a r y  22, 1990

Rep. P e t e r  Go l l
A l a s k a  S t a t e  L e g i s l a t u r e
P.O. B o x  V (MS 3100)
J u n e a u ,  A K  9 9 8 1 1

D e a r  Rep. Go_l,

In the o n g o i n g  p r o c e s s  o f  k e e p i n g  y o u  i n f o r m e d  as to c u r r e n t  
d e v e l o p m e n t s  r e l a t i n g  t o  the p e r c e i v e d  i n s u r a n c e  " c r i s i s , "  the 
A l a s k a  A c t i o n  T r u s t  has p r e p a r e d  t h i s  i n f o r m a t i o n a l  p a c k e t  for yo u r  
review.

A. M I N N E S O T A  IN J U R Y  C O M P E N S A T I O N  S T U D Y

C o m m i s s i o n e d  by the M i n n e s o t a  L e g i s l a t u r e ,  th i s  s t u d y  focused 
on the t o r t  s y s t e m  in g e n e r a l ,  i n c l u d i n g  c o m m o n  and s t a t u t o r y  
law. T h e  s i x - m e m b e r  s t u d y  c o m m i s s i o n ,  a p p o i n t e d  in 1988, held 
t e n  p u b l i c  h e a r i n g s ,  b e g i n n i n g  in J a n u a r y ,  1989, a n d  en d i n g  
in O c t o b e r ,  1989. T h e  C o m m i s s i o n  m a d e  a n u m b e r  of
r e c o m m e n d a t i o n s  for l e g i s l a t i v e  c h a n g e  in the law g o v e r n i n g  
t o r t  c l a i m s .

A m o n g  t h e  t o p i c s  s t u d i e d  by t h e  C o m m i s s i o n :

1. C o m p a r a t i v e  F a u l t  and J o i n t  a n d  S e v e r a l  L i a b i l i t y

2. S t a t u t e s  of L i m i t a t i o n  a n d  R e p o s e

3. P u n i t i v e  D a m a g e s

4. D e d u c t i o n s  u n d e r  t h e  N o - F a u l t  a n d  C o l l a t e r a l  S o u r c e  
S t a t u t e s

5. S t a t e  a n d  M u n i c i p a l  T o r t  L i a b i l i t y

6. M a n d a t o r y  A u t o m o b i l e  I n s u r a n c e

7. C o n t i n g e n t  A t t o r n e y  Fees

A c o m p l e t e  c o p y  o f  the M i n n e s o t a  I n j u r y  C o m p e n s a t i o n  S t u d y  h a s  be e n  
e n c l o s e d  for y o u r  review.



U. N E W  Y O R K  M E D I C A L  M A L P R A C T I C E  S T U D Y

A l o n g - a w a i t e d  s t u d y  o f  m a l p r a c t i c e  in N e w  Y o r k  h o s p i t a l s  
c o n c l u d e s  t h a t  t h o u s a n d s  of h o s p i t a l  d e a t h s  a n d  t e n s  of 
t h o u s a n d s  of i n j u r i e s  a r e  tied to n e g l i g e n c e  e v e r y  year, 
t h o u g h  r e l a t i v e l y  few v i c t i m s  s e e k  r e d r e s s  in c o u r t s ,  
a c c o r d i n g  to a p u b l i s h e d  report.

P r e l i m i n a r y  e s t i m a t e s  by a r e s e a r c h  t e a m  i n d i c a t e  t h a t  in 
1984, the y e a r  a n a l y z e d  in the study, n e g l i g e n c e  by d o c t o r s  
or h o s p i t a l  w o r k e r s  m a y  h a v e  c o n t r i b u t e d  to a b o u t  7 , 0 0 0  
h o s p i t a l  d e a t h s  a n d  an a d d i t i o n a l  2 9 , 0 0 0  i n j u r i e s ,  a c c o r d i n g  
to T h e  N e w  York Times.

R e s e a r c h e r s  from H a r v a r d  U n i v e r s i t y  c o n c l u d e d  t h a t  306 o f  the 
3 0 , 1 9 5  p a t i e n t s  s t u d i e d ,  or j u s t  o v e r  1%, w e r e  t r e a t e d  
n e g l i g e n t l y ;  yet o n l y  47 p a t i e n t s  f i led l a w s u i t s ,  t h e  T i m e s  
said.

Dr. D a v i d  Axelrod, the s t a t e  h e a l t h  c o m m i s s i o n e r ,  c i t e d  the 
s t u d y  w h e n  he c a l l e d  for a s y s t e m  of n o - f a u l t  m e d i c a l  
m a l p r a c t i c e  insurance, w h i c h  w o u l d  d r a s t i c a l l y  c h a n g e  the 
e x i s t i n g  legal l i a b i l i t y  system. Dr. A x e l r o d  n o w  s a y s  
t h a t  his boss, Gov. M a r i o  C u o m o  will not p r o p o s e  a s y s t e m  of 
n o - f a u l t  i n s u r a n c e  th i s  y e a r  b e c a u s e  it n e e d s  m o r e  t h a n  a few 
m o n t h s  of s t udy by the L e g i s l a t u r e .

Dr. Ax e l r o d ,  w h o  h a s  s a i d  h e  w o n ' t  r e l e a s e  full d e t a i l s  o f  t h e  
s t u d y  u n t i l  next month, s a i d  t h e  f i g u r e s  c o n t a i n e d  in it 
a p p e a r  to  be a c c u r a t e  p r o j e c t i o n s .  H e  s a i d  t h e  l o n g e r  a N e w  
Y o r k e r  is in a hospi t a l ,  t h e  g r e a t e r  t h e  c h a n c e  s o m e t h i n g  w i l l  
go w r o n g  in t h e i r  t r e a t m e n t .  "It s t a n d s  to r e a s o n  t h a t  t h e  
l o n g e r  y o u ' r e  there, t h e  l o n g e r  y o u ' r e  e x p o s e d  to all o f  t h e  
r i s k s  a n d  all of the s e r v i c e s  t h a t  a r e  a v a i l a b l e  in a 
hospi t a l ,  the g r e a t e r  t h e  l i k e l i h o o d  t h a t  s o m e t h i n g  w i l l  g o  
w r o n g , "  h e  said.

Dr. A x e l r o d  a l s o  s a i d  t h a t  f e a r  of g e t t i n g  d r a g g e d  i n t o  a 
m a l p r a c t i c e  l a w s u i t  m a k e s  m a n y  d o c t o r s  a f r a i d  t o  r e p o r t  
c o l l e a g u e s  w h o  m a y  be d o i n g  w r o n g  things.

" P h y s i c i a n s  are so c o n c e r n e d  a b o u t  w h a t  t h e y  m i g h t  s a y  a b o u t  
his o r  h e r  c o l l e a g u e s  t h a t  t h e y  d o n ' t  p a r t i c i p a t e  e f f e c t i v e l y  
in p e e r  r e v i e w , "  t h e  h e a l t h  c o m m i s s i o n e r  said.

* T h e  A l a s k a  A c t i o n  T r u s t  h a s  r e q u e s t e d  c o p i e s  o f  t h e  N e w  Y o r k  
s t u d y  a n d  w i l l  be f o r w a r d i n g  a c o p y  to y o u r  o f f i c e .
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F L O R I D A  M E D I C A L  M A L P R A C T I C E  R E P O R T

A c c o r d i n g  to a re p o r t  p u b l i s h e d  in the Join n il ol t h«> A m e r h ’-ui 
M e d i cal A s s o c i a t i o n  (JAMA) a n d  c o n d u c t e d  b y  F r a n k  S l o a n  a n d  
o t h e r s  of tho V a n d e r b i l t  U n i v e r s i t y  H e a l t h  P o l i c y  C e n t e r  on 
p h y s i c i a n  c l a i m s  e x p e r i e n c e  in F l o r i d a ,  " ( a ) l m o s t  all p a y m e n t s  
for c o m p e n s a t i o n  a n d  a s s o c i a t e d  c o s t s  w e n t  to c o v e r  l o s s e s  
i n c u r r e d  by a h a n d f u l  of p h y s i c i a n s . "  In r e c e n t  years, 
F l o r i d a  h a s  b e e n  t h e  m a j o r  b a t t l e  g r o u n d  for m e d i c a l  
m a l p r a c t i c e  leg i s l a t i o n ,  a n d  m a l p r a c t i c e  p r e m i u m s  h a v e  
t r a d i t i o n a l l y  b e e n  a m o n g  tho h i g h e s t  in t h o  c o u n t r y  a n d  doc t o r  
o u t c r y  o n e  of the loudest.

T h e  report, "Medical M a l p r a c t i c e  E x p e r i e n c e  o f  P h y s i c i a n s ,  
P r e d i c t a b l e  or H a p h a z a r d ? " ,  l o o k e d  a t  all c l o s e d  c l a i m s  
a g a i n s t  p h y s i c i a n s  in F l o r i d a  f r o m  1975 to the f i r s t  q u a r t e r  
Of 1985.

A m o n g  the m a j o r  f i n d i n g s  of t h e  J A M A  a r t i c l e :

1. C l a i m s  E x p e r i e n c e . A  s m a l l  p e r c e n t a g e  of d o c t o r s  w e r e  
r e s p o n s i b l e  for a h i g h  p e r c e n t a g e  of p a i d  c l a i m s .  C l o s e d  
m a l p r a c t i c e  c l a i m s  w i t h  c o m p e n s a t i o n  e x c e e d i n g  $ 3 0 0 , 0 0 0  
a c c o u n t e d  for r o u g h l y  68 p e r c e n t  of t h e  t o t a l  i n d e m n i t y  
payments, b u t  o n l y  11 p e r c e n t  of  t h e  t o t a l  c l o s e d  c l a i m s .  
A m o n g  o b s t e t r i c i a n s - a n e s t h e s i o l o g i s t s ,  m o r e  t h a n  85 
p e r c e n t  of the c l o s e d  c l a i m  p a y m e n t s  a g a i n s t  t h e m  w e r e  
i n c u r r e d  by a p p r o x i m a t e l y  6 p e r c e n t  o f  the p h y s i c i a n s .  
F o r  s u r g i c a l  s p e c i a l i s t s ,  75 p e r c e n t  of t h e  total 
m a l p r a c t i c e  c l a i m s  w e r e  i n c u r r e d  by  j u s t  *’ .8 p e r c e n t  of 
p r a c t i c i n g  F l o r i d a  s u r g e o n s .

2. Physician C h a r a c t e r i s t i c s . T h e r e  was no c o n c l u s i v e  link 
b et we e n the qu al ity of a p h y s i c i a n ' s  c r e d e n t i a l s  and h is  
or  her claims experience. In mo st  cases, p h y s i c i a n s  w i t h  
pr estigious cr e de n t i a l s  h a d  no b e t t e r  clai m s  e x p e r i e n c e  
th an  did ph y si c ia n s w i t h  less credent ia ls . In fact, 
board certified p h y s i c i a n s  o f t en  had a h i g h e r  c l a i m s  
e xperience than did n o n - c e r t i f i e d  doctors. F o r e ig n  
medical school g r a d u a t e s  h ad  a bo u t the same c l a i m s  
experi ence as o th e r U . S . - t r a i n e d  physicians. O l d e r  
physici ans were less l i k e l y  to have c l a i m s  filed a g a i n s t  
them. Women p h ys ic i a n s  w e r e  m o r e  likely to have few er 
cl aimed filed ag ainst t h e m  th a n  th e ir  ma le  cou n te r pa r ts .

3. Physicians Chang in g S p e c i a l t i e s . Doc t or s wi t h fe wer 
cla ims against them w e r e  m o r e  likely to c h a n g e  
sp ecialties than p h y s i c i a n s  wit h m o r e  a d v e rs e  c l a i m s  
experiences. Good d o c t o r s  w e r e  a l s o  found to be m o r e  
likely to retire or to c h a n g e  from p a t i e n t  to n o n - p a t i e n t  
car e than bad doctors.



4. Doctor D iscipline. None of tho d o c t o r s  with ad verse 
claims experience had their lice ns es  su s pe n de d  or revoked 
in Florida, and more than Oh pe rc en t  of these physi ci ans 
were never d i sciplin ed  in an y manner.

report and will be forwarding a co p y to your office.

If you or your staff should have any q u e s t i o n s  about any part ol 
this informational packet, please c o n t a c t  tho A l a sk a A c t i on  Trust 
o f f i c e  at 2 5 8 - 4 0 - 1 0 .

Debra Gr av o  
E x e c u t i v e  Dir ector 
d c h / e n c l .
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Citizens'Coalition For Tort Reform
R e p .  S a m  C o t t o n ,  S p e a k e r  
Mornbora o f  ttio A l a s k a  H o u s e  
Pv 0. llox V 
J u n e a u ,  A l a s k a  9 9 8 1 1

M a y  4, 1989

D e a r  Mr. S p e a k e r ,

T h o  oil s p i l l  In P r i n c e  W i l l i a m  S o u n d  h a s  r a i s e d  
s i g n i f i c a n t  q u e s t i o n s  as to l e g a l  l i a b i l i t y  for the 
p o l l u t i o n s  a c c i d e n t .  T h e  t o r t  r e f o r m  b i l l ,  H B 1 6 6 ,  is 
p o n d i n g  In t h e  H o u s e .  T h e r e  h a v e  b e e n  a l l e g a t i o n s  m a d e  
t h a t  t o r t  r e f o r m  w o u l d  a d v e r s e l y  i m p a c t  t h e  a b i l i t y  o f  
th e r e s i d e n t s  o f  A l a s k a ,  a n d  t h e  S t a t e  i t s e l f ,  to be 
c o m p e n s a t e d  f o r  t h e  p o l l u t i o n  i n c i d e n t .  O p p o n e n t s  h a v e  
r a i s e d  t h e  P r i n c e  W i l l i a m  S o u n d  d i s a s t e r  a s  a  r e a s o n  n o t  
to a d o p t  m e a n i n g f u l  t o r t  l a w  c h a n g e s .  T h e  r e a l i t y  is 
t o r t  l a w  c h a n g e s  p r o p o s e d  in H B 1 6 6  w o u l d  h a v e  l i t t l e  if 
a n y  e f f e c t  o n  t h e  c o m p e n s a t i o n  b e i n g  p a i d  b y  E x x o n .

T h e  i s s u e  m u s t  b e  v i e w e d  w i t h  h i s t o r i c a l  p e r s p e c t i v e .
In t h e  1 9 8 8  s e s s i o n  o f  t h e  A l a s k a  L e g i s l a t u r e ,  R e p r e s e n ­
t a t i v e  M i k e  D a v i s ,  w i t h  R e p r e s e n t a t i v e s  K o p o n e n ,
H a v a r r e ,  S w a c k h a m m e r , Goll, S u n d ,  U l m e r ,  D a v i d s o n ,  B r o w n  
a n d  D o n l e y ,  i n t r o d u c e d  c o m p e l l i n g  l e g i s l a t i o n  ( H B 4 5 9 )  
d e f i n i n g  t h e  r e s p o n s i b i l i t y  f o r  p o l l u t i o n  a n d  e n v i r o n­
m e n t a l  d a m a g e .  It p a s s e d  t h e  H o u s e .  I t ’s d e a t h  In t h e  
S e n a t e  s e e m e d  c e r t a i n  u n t i l  a  S e n a t e  s u b s t i t u t e  ( C S H B 8 5 )  
w a s  f o r g e d  w h i c h  a l l o w e d  p a s s a g e  o f  m e a n i n g f u l  t o r t  
r e f o r m  a n d  s t r i c t  e n v i r o n m e n t a l  l e g i s l a t i o n .  T h i s  b i l l  
p a s s e d  15 t o  5. It i m p o s e d  a  s t a n d a r d  o f  s t r i c t  
l i a b i l i t y  f o r  p o l l u t i o n  i n c i d e n t s .

G o v e r n o r  C o w p e r  r e v i e w e d  t he  b i l l  a n d  i n d i c a t e d  h e  w o u l d  
s i g n  t h e  b i l l  i n t o  law, w e r e  it t o  p a s s  t h e  H o u s e .

A s  a  r e s u l t  o f  t h e  p l a i n t i f f  t r i a l  a t t o r n e y  o p p o s i t i o n  
to t o r t  r e f o r m ,  t h e  e n v i r o n m e n t a l  b i l l ,  C S H B 8 5 ,  w a s  
a l l o w e d  t o  d i e  in t h e  H o u s e .  H a d  t h a t  b i l l  b e e n  p a s s e d  
in 1 9 8 8 ,  t h e r e  w o u l d  b e  n o  q u e s t i o n  a s  t o  h o w  t h e  l i a­
b i l i t y ,  w h i c h  s t e m s  f ^ o m  t h e  p o l l u t i o n  a c c i d e n t ,  w o u l d  
b e  s e t t l e d .  S i m p l y  p u t ,  u n d e r  o f  s t r i c t  l i a b i l i t y ,  if 
t h e  a c c i d e n t  h a p p e n s ,  y o u  a r e  r e s p o n s i b l e  f o r  it.

T h e  i r o n y  i s  t h a t  t h e  q u e s t i o n s  b e i n g  r a i s e d  n o w  on 
H B 1 6 6  a r e  b y  t h e  v e r y  p e o p l e  w h o  h a d  it  w i t h i n  t h e i r
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p o w e r  to p a s s  e n v i r o n m e n t a l  d a m a g e  l e g i s l a t i o n  in 1988. 
T h e r e  is a  s e l f  i n t e r e s t  in t h e  o p p o s i t i o n  to t o r t  
r e f o r m .  T h a t  s e l f  i n t e r e s t  w a s  s o  c o m p e l l i n g  t h a t  t h e y  
w e r e  w i l l i n g  t o  f o r e g o  t h e  o p p o r t u n i t y  t o  p a s s  e x c e l l e n t  
e n v i r o n m e n t a l  l e g i s l a t i o n .  T h e r e  s h o u l d  n e v e r  b e  a n y  
c o n f u s i o n  b e t w e e n  e n v i r o n m e n t a l  l e g i s l a t i o n  d e l i n e a t i n g  
r e s p o n s i b i l i t y  f o r  p o l l u t i o n  a c c i d e n t s  a n d  t o r t  r e f o r m .

C S H B 8 5  w a s  r e p o r t e d  in t h e  H o u s e  J o u r n a l ,  M a y  9, 1988. 
B r i e f  e x c e r p t s  f r o m  t h a t  b i l l  a r e  a s  f o l l o w s :

a. T h e  f o l l o w i n g  p e r s o n s  a r e  s t r i c t l y  l i a b l e ,  j o i n t l y  
a n d  s e v e r a l l y ,  f o r  d a m a g e s  t o  p e r s o n s  or p r o p e r t y ,  
p u b l i c  or  p r i v a t e ,  i n c l u d i n g  d a m a g e  t o  t h e  n a t u r a l  
r e s o u r c e s  o f  t h e  S t a t e ,  a n d  t h e  c o s t  o f  r e s p o n s e ,  
c o n t a i n m e n t ,  r e m o v a l  or r e m e d i a l  a c t i o n  i n c u r r e d  b y  
t h e  s t a t e  or a m u n i c i p a l i t y ,  r e s u l t i n g  f r o m  a  r e ­
l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e  or  w i t h  r e s p e c t  to 
t h e  r e s p o n s e  c o s t s ,  t h e  s u b s t a n t i a l  t h r e a t  o f  t h e  
r e l e a s e  o f  a  h a z a r d o u s  s u b s t a n c e :

1. T h e  o w n e r  a n d  t h e  p e r s o n  h a v i n g  c o n t r o l  o v e r  t h e  
h a z a r d o u s  s u b s t a n c e  a t  t h e  t i m e  o f  t h e  r e l e a s e  
o r  t h r e a t e n e d  r e l e a s e ;

2. T h e  o w n e r  a n d  t h e  o p e r a t o r  o f  t h e  f a c i l i t y  or 
v e s s e l  f r o m  w h i c h  t h e  r e l e a s e  o c c u r r e d . . . . ;

3. A  p e r s o n  w h o  o w n e d  or o p e r a t e d  t h e  f a c i l i t y  or 
v e s s e l  f r o m  w h i c h  t h e  r e l e a s e  o c c u r r e d .... at  t h e  
t i m e  t h e  h a z a r d o u s  s u b s t a n c e  w a s  .*eceived b y  t h e  
f a c i l i t y  or v e s s e l ;

4. A p e r s o n  w h o  o w n e d  t h e  h a z a r d o u s  s u b s t a n c e  a n d  
w h o  a r r a n g e d  f o r  d i s p o s a l  or  t r e a t m e n t . . . . ;

5. A  p e r s o n  w h o  t r a n s p o r t e d  or a c c e p t e d  t h e  h a z ­
a r d o u s  s u b s t a n c e  f o r  t r a n s p o r t  t o  t h e  f a c i l i t y ,  
v e s s e l  or  s i t e . . . . ;

H a d  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  c h o s e n  t o  p a s s  C S H B 8 5 • 
w e  w o u l d  h a v e  h a d  m e a n i n g f u l  t o r t  r e f o r m  a n d  w e  w o u l d  
h a v e  h a d  a m o n g s t  t h e  s t r i c t e s t  s t a n d a r d s  i n  t h e  n a t i o n  
f o r  e n v i r o n m e n t a l  p o l l u t i o n ,  a s  o f  1988. S e l f  I n t e r e s t s  
p r e c l u d e d  A l a s k a  f r o m  h a v i n g  t h i s  l e g i s l a t i o n .  W e  u r g e  
s e l f  i n t e r e s t  b e  s e t  a s i d e  n o w .

D a v i d  A. M c G u i r e ,  M . D .
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Tha Houaa reverted to:

HE5SAC ES FROH HIE SENATE

CCS SB 432

A nesaag* datad Hay 9, 1998, waa raad ataclnt tha Sanata haa 
adoptad tha Conference Coaaalttaa wit h U n i t e d  powara of traa 
confaranca raporc on CSSB 432(Fln) and HCS CSSS 432(Fln), 
thua adopting:

CONFERENCE CS FOR SENATE SIL L NO. 432 
“An Act aa kl ng approprlatlona for tha opa rat lng  
axpanaja of atata government; and providing for an 
affective d a t a .”'

Tha Houaa his adoptad CCS SB 432 (paga 3698).

CSHS 5 3 8 (Fin)

A aaaaaga datad Hay 9. 1988, vaa raad a t a t m g  tha President 
haa grantad U n i t e d  powara of fraa confaranca to tha Sanata 
aenbara of tha Confaranca Conaittee c c n a l d a n n g :

CS FOR HOU SE BILL NO. 538 (Finance)
"An Act relating to tha Alaaka Municipal Bond Bank 
Authority. M u n i c i p a l  dabt for davalopMcnt and 
radavalopnant project*; and providing for an
affective data. '

Tha apaciflc point* for whic h liMltcd powara wara granted 
appaar on page 3697.

Tha Speaker had pravio ua ly granted linitad powara of fra* 
confaranca a* raquaatad (paga 3697).

CSHB 83(Jud)

A naaaaga datad Hay 9, 1988. waa raad atating tha Sanata haa 
passed CSHB 8J(Jud) w i t h  tha following amendment and It it 
transmitted for conaidaration:

SENATE CS FOR CS FOX HOUSE B IL L NO. 85 (Rule*) 
amended Senate
"An Act relating to civil liability; and providing 
for an affective dat a."

Thr naaaaga further ata tad  that under Rule 43(b) of th* 
Uniform Rule* angrotanant had baan waived and tha following 
certified amendment waa attached:

Hay 9, 1988 HOUSE JOURNAL 3701

CSHB 8 5 ( J u d )

Certified Anandne nt Ho. 1 

Offered by banator Falk*:

Fag* 1, line 1 through page 12, U n a  8:

Delate all material, and lnaart:

"IN TH E  HOUSE BY THE  RULES C O W I T T E E

SENATE CS FOR C5 FOR HOUSE B I L L  NO. 83(Rulaa) an 8 

IN THE LEGISLA TUR E OF TH E  STATE OF A L A S R A

FIFTEENTH LEGISLATURE - SECOND SESSION 

A  BIL L

For an Act entitled: “An Act relating to civil
liability; and pr ovi din g for an 
affective data.

BE IT ENACTED BY TH E  LEGISLATURE OF THE STATE OF ALASKA:

Section 1. AS 09.17.020 la antndtd to raad:

Sac. 09.17.020. PUNITIVE DAMAGES. Punitive 
danaga* nay not b* awarded in an action, whe the r In 
tort, contract, or otharviaa, uniat* auppcrtad  by clear 
and convincing evidence of fraud, malice. groaa 
netllaanca. or rackla aa d l a r e m r d  b y  tha d e f e n d a n t .

Sac. 2. AS 09.17.030 la amended to read:

Sac. 09.17.030. DAMACES RESULTINC FR OM COttllSSION 
OF A CRIHE. A ptrion who auffart partonal Injury or 
death nay not recover damage* for the pertonal Injury 
or death if the i n j u n e a  or death occurred while th* 
paraon waa engaged In the comaitaion of a crime! FEL 0N Y1, th* perron haa baan convicted of the crime 
FELONY), including conviction baaed on a guilty plea 
or pita of nolo contendare, and tha crime (FELONY) 
aubttantially contributed to th* injury or death. Thla 
aubaeetion [SECTION] doaa not affact a right of actlcn 
und er 42 U.S.C. 1983.

Sec. 3. AS 09.17.030 It amended by adding naw 
aubaeetion* to raad:

(b) This lection doe* not apply to a parao n who 
auffcrt pertonal injury or death if the pa raon  liable 
for the damages

(1) waa engaged in the commission  of a crln* 
at the tine tha personal injury or death occurred; and

(2) ha* baan convicted of tha crime. 
Including conviction baaed o n  a guilty plea or plea tf 
nolo contender*.
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(b) A too oparat or shall poat signs at prominent 
placaa within a too and at aach zoo antranca. Each 
sign ahall include a atataaant warni ng that tha too ia 
not liabla for l n j u n t a  to paraon or proparty occurring 
aa a raault of danga ra or condition* lnliarant in 
attanding th* too.

(c) In thia aactton

(1) "in horant rlak of attendan ce"  aaana tha
dangara or condition* that ara an lntagral part of a 
too and th* phyaical pr oa ial ty of w i l d  animal*;

(2) "too" aaana a plac* whar* wild aniaala
ar* Rapt for exh ibi tio n to th* public that 1*

(A) ow nad  by tha atat* or a 
Municipality; or

(B) ownad  and oparatad by a nonprofit 
organlxatlon.

Sac. 10. AS 09.60.0 10 la aatndad to raad;

Sac. 09.60.010. COSTS ALL OW ED PXEVAILINC P A R T Y . 
Tht supreme court ahall determine by rula or order th* 
:oart, if any, that may b* allowad a prevailing perty 
in a civil action. Unltt a (pacifically authortzad by 
statute o by agreement between tha partita, attorney 
feat may not be awa rde d to a party in a civil action 
for ptrsonal injury, dea t h s  or property damage related 
to or arising out of fault, as defined in AS 09.17.900 
[, UNLESS THE  CIVIL A C T I O N  IS CONTESTED W ITH OUT  TRIAL, 
OX  FULLY CONTESTED  AS DET ERM I N E D  BY THE C O U R T ] .

Sac. 11. AS 09.65 is a m e nde d by adding a ne w  section 
to read:

Sec. 09.65.096. C I V I L  LIABILITY OF HOSPITALS FOR 
NONEMPLOYEES. (a) A hospital that is required to 
provida services by AS 18.20 or ragulatlona 
implementing that chapter, or that it aubjact to regu- 
1st ion with respect to th* pro vision of services, is 
not, solely for that reason, liabla for civil damages 
as a result of an act or omission in administering 
those services by a hea l t h  care provider who is not an 
employes of the hospital.

(b) Compliance w i t h  the standards of a public or 
private licensing or ac cr edit ati on agency wi th respect 
to provision of services or adoption of bylaws or 
regulations by th* hos pi ta l governing provision of 
services, may not be construed as an assumption of 
civil liability by th* hospitrl for th* acts or 
omissions of a ph ys i c i a n  o r  other heal th care provider 
wh o  is not an emplo yee  of the hospital.

Hay 9, 1981 H0U8E JOURNAL 1701

CSHB 89(Jud)

(c) This (action does not preclude liability for 
civil damages that ara th* proximate raault of th* 
hospital's own negligence or intentional misconduct, 
including negligence in contracting w i t h  a specific 
health care provider.

(d) In this section, "health car* provider" has 
tha meaning given in AS 18.23.07u, except that It does 
not include a hospital or an employee of tho hospital.

Sec. 12. AS 21.06.110 la amended to reed:

Sac. 21.06.110. DIRECTOR'S A N N U A L  R E T O R T . Aa 
early in each calender year aa la reasonab ly possible 
th* director shall prepare and deliv er an annual report 
to the legislature and th* c o m m i s s i o n e r . showing, with 
respect to th* preceding calendar year.

(1) a list of th* aut hor ise d insurers 
transacting insurance in Alaska, w ith  such summary of 
their financial statement as tha d ir ect or considers 
appr opri ate ;

(2) th* name of aach insurer whose business 
was closed during the year, tha cause of tha closing, 
and the aeiount of ascertainable assets and liabilities 
of aach closed business;

(3) th* name of each insurer against which
delinquency or similar proceedings were instituted, and a
concise statement of th* facts with respect to each 
proceeding and its present status;

(6) a statement in regard to examination of
rating organisations, advisory o r g a n i s a t i o n s , Joint 
underwriters, and Joint reinsurers as required by AS
21.39.120;

(5) th* receipts and expenses of the 
division for th* year;

(6) recommendations of th* dir ect or ea to
amendments or supplementation of laws affecting 
insurance, or th* office of direccor;

(7) ocher pertinent information and matters 
the director considers proper^

(8) an analysis of medical malpractice 
insurance rate channel occurring as a result of court 
decisions in the state lnvolvinx personal injury or 
d e a t h .

Sec. 13. AS 46.03.822 is repealed and reenacted to 
read:
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knowledge or experience tha paraon haa; tha r e l a t i o n­
ship u I tha purchaia price to tha valua of tha pro pa rty  
if unc ontaminaced; commonly known or raatonably 
as cer tai nab le information about tha propartyj tha 
obvioua naa a of tha praaanca ot llkaly pra aanca of con* 
taainati on at tha proparty; and tha ability to datact 
c o n t a a m a t  Ion by appropriate inapact ion.

(a) Thla aactl nn doaa not dimin ish  tha liability 
of a par aon  w h o  previously ownad or opara tad  a facility 
and who  wo ul d otharwiaa ba liabla; howavar, if tho 
pa ra o n  obt ai ne d actual knowledge of tha ralaa aa ot 
threaten ed ralaaaa of a haiardout aubatance at tha 
facility and subsequently tranafarrad ow na r a h i p  to 
another without disclosi ng that knowledge, tha pa rao n 
la liable under  (a)(2) of thla faction, and a d e f a m e  
un der  (b)(1)(D) of thla taction la not available to tha 
paraon.

(f) Thla aection doaa not affact tha lia bil ity  of 
a paraon who. by an act or o n i i n o n ,  ca ua ad or 
contrib ute d to the ralaaaa or threatened ralaaaa of a 
haiardout aubatance that it tha aubjact of tha act ion  
relating to tha facility.

(g) An indemnification, hold hanalaat. or tla ila r 
agreement or conveyance it not effective to trant fer  
liability und er thit taction from the owner or o per ato r 
of a vattal or facility or from a parton who  may ba 
liable for a ralaaaa or tubitantial threat of a relaate 
under thit taction. Thit tubtection doet not bar an 
agreement to lnturc, hold hanaleta, or indem nif y a 
parcy to the agreement for liability un d e r  thla 
tection. Thla tubtection duel not bar a caute of 
action that an owner  or operator or othar p a r a o n  tub* 
jact to liability und er thit taction, or a guarantor, 
hat or wou ld have, by raaton of subr oga tio n or 
oth erwise agalntt a person.

Sac. 1&. AS A6. 03. 826  it amended by adding a new  
par ag ra ph  to raad:

(8 ) "facility" includes a

(A) building; structure; ins tallation; 
equipment; pipe or pipeline, including a pipe into 
a sew er or publicly owned treatment works; wall; 
pit; pond; lagoon; impoundment; ditch; landfill; 
storage container; motor vehicle; rolling stock; 
or aircraft; or

(D) site or area at whi ch a haiar dou t 
su bstance has been deposited, stored, d is pos ed of, 
placed, or oth erwise located.

Sec IS. AS 47.37.17 0(g ) it repealed and reen act ed to 
raad:
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(g) A parton may not bri ng a civil action bated 
on tlit d a e m o n  of a peace officer  or member of tha 
emergency service patrol to take or not to taka an 
intoxicated or incapacltat ad parao n into protective 
custody or to ralaaaa a par a o n  from protective cuatody 
at provided In thla aection, unleaa the decisio n it 
made maliciously.

tec. 16. AS 01.17.010(c) and 0 9 . 17.060(c) ara 
r e p e a l e d .

Sac. 17. RETORT. Tha Department of Law. with tha 
aatlatanea of tha Department of Com merce and economic 
Development and with tha coop erat ion  of all ttata 
agencies, shall report to ths legislature by tha 30th 
day of the Second Session of tha Sixte ent h Alaska Stats 
Legislature on closed insurance claims and insurance 
company finances. Tha report must consist of

(1) a study of cloaad inauranca claims to 
Identify

(A) tha extent to whic h tha legal system has 
or hat not bean tha causa of dramatic liability 
insurance increases or decreases and coverage reduction 
in crisis lints in the stata;

(Is) how victims are faring under tha present

(C) what tha various specific tort reform 
proposals have actually a c c o m p l i a h a d ; and

(D) if the passage of this Act has resulted 
in a measurable decrease in insurance ratas in tha 
s t a t e ;

(2) a study of insurance company finances to 
determine tht extent to whi ch

(A) dramatic liability insurance rata 
increases and coverage limitations in the state ara, or 
are not. cost-Justified in relation to awards, 
settlements, and relevant court decisions in tht state 
involving personal injury, death, or property damage 
ba aed on fault; and

(8) legislative or regulatory actions 
af fec tin g the tort system in the state are necessary to 
resolve the state's liability insurance rata increases.

Sec. 18. APPLICABILITY. This Act applies to all 
causes of action accruing on or after the effective 
d.'te of this Act.

Sec 1>. SEVERABILITY, li any provis ion  of this 
Act, or the application thereof to any person or 
circumstance is held invalid, the remainder of this Act
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Th* C M # /  Clark w#« instructed to #o notify th* Sanata.

SCS C S S S H B  19■(Ro•) was r * / * r r * d  t o  t h *  C h i * /  Cl ark f o r  
• n r o l l m e n t .

— ^  CSHB BitJud)

R#pr***nt*tl v* Tattyjohn move d *nd asked unanimous c o n u n t  
that th* Hou** t*k* up th* 6*n«t* (page .WOO) on th*
following at thla tin*:

CS FOR MOUSt BILL NO. *5 (Judiciary)
"An Act relating to reporting of uncla ime d 
property; and providing for an *//*ctiv* data.

and

SENATE CS FOR C5 TOR HOU SE BILL NO. 8J (Rule*) 
amended Senat*
"An Act ralatlna to civil liability; and providi ng 
/or an effective data."

objected.

Rapraaantativt Crutnberg placed a call of tha Houaa.

Rap rcaantatlv* Coll roa* to a point of order.

Th* Spe ake r ruled that mem ber* ahould confine debate to the 

notion.

Representati ve Furnace roie to a point of order regarding 
impugning th# motives of other members.

The Spe aker stated th# point was well taken.

lha call was satisfied.

The que st io n being: "Shall CSHB 85(Jud) be taken up at thla 
time?" Th* roll was taken w i t h  th# following tesult:
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SCS CSHB 8 M R U L E S  J AMS  MOTION

Yea*: U  Barn**. Collins, Frank, Furnace,
Hanley, Hudson, Martin, Menard,
Miller, F#arc*. Fattyjohn,
Fhlllips, Slayer, Shultt. Taylor, 
Zawacki

Nay*: 24 Adams, Bouchar, Boyar, Brown.
Cato, Cotten, Davidson, Davl*,
Donley, Ellla, Coll, Cruenbarg, 
Crusaandorf, Herrmann, Hoffman,
Koponen, Laraon, Navarre,
Pourchot, Springer, Sund.
Swackhsamier, Ulmer, Wallis

Excused: 0

Absent: 0

A n d  to, the mo ti on failed, and CSHB 8S(Jud) remains under 
Unfinished B u s m e . s .

Tht House reverted to:

HESSACES FROM THE SENATE

CSHB 2 0 3 (Fin 1

Th# Senate message on CSHB 20J(Fin) and SCS CSHB 20J(Jud) 
(page J769) was before th* House.

Representative Crutnberg moved that tie House concur in th* 
Senate amendment to CSHB 20J(Fin), this adopting SCS CSHB 
203(Jud), and recommended that th* members vota yes.

Th# que sti on being: "Shall th* House concur in th* Senate
amendment to CSHB 20J(Fin)?“ Th* roll was taken with th* 
following result:


