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Alaska State Legislature
Select Committee on

Legislative Ethics
P.0. Box \

State CaEnoI

Juneau, Alaska WHII

Official Business

MEMORANDUM

DATE: March 10, 1989

TO: All Persons Covered by Le ve Ethics Code
FROM: Senator Pat Pourchot, Cha _
Select Committee on Legis Ethics

SUBJECT: Advisory Opinions

On March 8, 1989 the Select Committee on Legislative Ethics

adopted two advisory opinions that will likely have wide

?ijlfatjon for legislators and other persons” covered by the
gislative ethics code.

Opinjon 89-1 clarifies that persons covered by the code must .
disclose, under AS 24.60.080(d), ?|fts of travel and hospitality
of $100 or more for the purposé of obtaining information on
matters of legislative concern, that are acCepted from o
corporations, ~associations, local governments, etc., in addition

to individuals.

Opinion 89-2 deals with the requirement in AS 24.60.100 that a
person covered by the code who represents another person for
compensation before an agency, board_or commission of the state
must disclose that repreSentation.  The opinion concludes that
the requirement does not require disclosure of representations of
partners or attorneys who work in the same law firm as a person
covered by the code’

Copies of these two opinions are attached.

PP:jbg:jl
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MARCH 8, 1989
Advisory Opinion 89 -2

RE: Reporting representation by other attorneys
in law firm

You have requested an advisory opinion, under AS 24.60.160,
as to the scope of AS 24.60.100, requiring disclosure of
representation for compensation by persons covered by the
ethics code. Specifically you have asked whether you, as a
member of a law firm with you and one other attorney as
partners and one salaried associate, must disclose represen-
tations by your partner and by the associate. It is our
opinion that you do not need to disclose these representa-
tions, provided that you are in no way involved in handling
the cases.

We would first note that disclosure is not required if the
representation is before a court. AS 24.60.100 requires
disclosure only of representations "before an agency, board
or commission of the state." Based on this plain language,
we cannot construe the statute as applying to judicial
bodies. Moreover, our construction is supported by the leg-
islative history of ch. 36, SLA 1984, the chapter enacting

the ethics code.

We also conclude, based on the plain language of

AS 24.60.100, that disclosure of representation before
agencies, boards and commissions by your partner and associ-
ate is not mandated. The statute speaks to "[a] person to
whom this chapter applies,” i.e., a legislator or legisla-
tive employee. We cannot read this language to expand it to
other individuals associated with you in the practice of law
but not associated with you in your legislative duties.

Moreover, practical considerations dictate this result.

Some law firms have forty or fifty attorneys in the state,
sometimes in several different cities, and any one attorney
may have no idea what agencies, boards or commissions all of
his or her colleagues are appearing before. It would not be
reasonable to expect the attorney covered by the code to try
to keep track of all of these other attorneys' activities.



Te stress, however, in keeping to our commitment to maximize
reasonable disclosure under AS 24.60, that if vou have any
role whatsoever in the representation (other than sharing in
the profits derived therefrom), it must be disclosed.

Adopted by the Select Committee on Legislative Ethics on
March 8, 1989. Members present and concurring in the opin-
ion were: Sen. Pat Pourchot, Chairman; Sen. Jack Coghill;
Sen. Dick Eliason; Rep. Mike Davis; Rep. C.E. Swackhammer;
Margie MacNeille; Irene Peyton; and Judge Thomas Stewart.



Alaska State Legislature

Select Committee on
Legislative Lillies

Official Buslnesx P.O. Box v
Stale Capitol

Juneau, Alaxka <mil

ME MO RANDUN March 9, 1989

SUBJECT: Advisory Opinion in response to

your request
TO: Representative Max Gruenberg, Jr.
FROM: Senator Pat Pourchot, Chair

Select Committee on Legislative Ethics

Enclosed please find Advisory Opinion 89-2, adopted unani-
mously by the Select Committee on Legislative Ethics on
March 8, 1989 in response to your request of February 8.
Because the committee believes that the opinion may affect
many individuals cove ed by the ethics code, it has au-
thorized the distribution of this opinion immediately to
legislators and other covered persons.

JBG:PG:qgc
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MARCH 8, 1089

Advisory Opinion 89 -2

RE: Reporting representation by other attorneys
in law firm

You have requested an advisory opinion, under AS 24.60.160,
as to the scope of AS 24.60.100, requiring disclosure of
representation for compensation by persons covered by the
ethics code. Specifically you have asked whether you, as a
member of a law firm with you and one other attorney as
partners and one salaried associate, must disclose represen-
tations by your partner and by the associate. It is our
opinion that you do not need to disclose these representa-
tions, provided that you are in no way involved in handling
the cases.

We would first note that disclosure is not required if the
representation is before a court. AS 24.60.100 requires
disclosure only of representations "before an agency, board
or commission of the state." Based on this plain language,
we cannot construe the statute as applying to judicial
bodies. Moreover, our construction is supported by the leg-
islative history of ch. 36, SLA 1984, the chapter enacting
the ethics code.

We also conclude, based on the plain language of

AS 24.60.100, that disclosure of representation before
agencies, boards and commissions by your partner and associ-
ate is not mandated. The statute speaks to "(a) person to
whom this chapter applies,” i.e., a legislator or legisla-
tive employee. We cannot read this language to expand it to
other individuals associated with you in the practice of law
but not associated with you in your legislative duties.

Moreover, practical considerations dictate this result.

Some law firms have forty or fifty attorneys in the state,
sometimes in several different cities, and any one attorney
may have no idea what agencies, boards or commissions all of
his or her colleagues are appearing before. It would not be
reasonable to expect the attorney covered by the code to try
to keep track of all of these other attorneys' activities.



We stress, however, in keeping to our commitment to maximize
reasonable disclosure under AS 24.60, that if you have any
role whatsoever in the representation (other than sharing in
the profits derived therefrom), it must he disclosed.

Adopted by the Select Committee on Legislative Ethics on
March 8, 1989. Members present and concuiring in the opin-
ion were: Sen. Pat Pourchot, Chairman; Sen. Jack Coghill;
Sen. Dick Eliason; Rep. Mike Davis; Rep. C.E. Swackhammerj
Margie MacNeille; Irene Peyton; and Judge Thomas Stewart.
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MEMORAND March 7, 1989

SUBJECT: F.arrresentation by legislators and certain
err.ioyees (HB 150)

TO: R=jrresentative Peter Goll

FROM: Taniara Brandt Cook// "
Dirzector A

Civrision of Legal Services

You have asked viazzher a system could be established to per-
mit legislators -zai employees covered by AS 24.60 to repre-
sent clients befrrs- an agency in adjudications or quasi-
judicial hearing; that avoids having the matter considered
by the commissioner::. It is my understanding that the pro-
posal would involve- having the matter heard by a court, a
person appointed r~* the court, or by another independent
(non-agency) penrnr..

Under AS 44.62.if! and AS 44.62.500 of the Administrative
Procedure Act, an .issue that is the subject of an adjudica-
tory hearing is fecrided by the agency. | have been informed
that, in some casesthe role of the agency in making an
initial determireinon is filled by the commissioner. Appar-
ently, there is sorme concern about having an attorney from
the legislative rrranch represent a client before a commis-
sioner.

The problem with leaving this role filled by the court or a
person appointed Zre the court is that the agency role (and
expertise) in caiiang initial determinations is circumvented

as to some, but zsr*: all, matters depending upon who is
representing the zeerson involved in the adjudication. In
addition, AS 4i.:1..560 provides for judicial review of an
agency decision :n the record. If the court determines the
matter in the firstt place, that independent judicial review
process is distcrzied. If someone else outside the agency

makes the initial aetermination, the agency does not bring
its expertise tc tine matter and it seems hard to justify the
requirement of jziitcial review on the record rather than de



Representative Peter Goll
Page 2
March 7, 1589

novo. In addition, | believe that providing for two
different administrative procedures, one for people repre-
sented by attorneys who are members of the legislative
branch and another for everyone else, raises due process
questions.

If it Is the desire of the legislature to permit attorneys
who are members of the legislative branch covered by AS 24.
60 to represent clients before administrative agencies in
adjudicatory matters, but not to permit them to represent
clients before commissioners, | believe the Administrative
Procedure Act should be amended to prevent commissioners
from deciding any adjudications. Instead these matters
could be decided by other agency members. In any case, peo
pie should be subject to the same procedures in administra-
tive hearings regardless of who represents them.

TBC.-kb
wkk2/110
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Introduced: 2/3/89 6-0634A
Referred: Stete Affairs and
Judiciary

IN THE HOUSE BY GOLL AND KOPONEN

HOUSE BILL NO. 150
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE < FIRST SESSION

A BILL

For an Act entitled: "An Act relating to representation of others by

BE

legislators and certain legislative employees before

state agencies."

IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 24.60.100 1is amended to read:

Sec. 24.60.100. REPRESENTATION. A person to whom this chapter
applies may not represent [WHO REPRESENTS] another person for compen-
sation before an agency, board, or commission of the state. However.
a person to whom this chapter applies who is an attorney may represent
a client before a court [SHALL DISCLOSE THE NAME OF THE PERSON REPRE-
SENTED, THE SUBJECT MATTER OF THE REPRESENTATION. AND THE BODY BEFORE
WHICH THE REPRESENTATION IS TO TAKE PLACE IN THE JOURNAL OF THE APPRO-
PRIATE BODY OR IF THE LEGISLATURE 1S NOT IN SESSION TO THE C MMITTEE.
THE COMMITTEE SHALL MAINTAIN A PUBLIC RECORD OF THE DISCLOSURE AND
FORWARD THE DISCLOSURE TO THE RESPECTIVE HOUSE FOR INCLUSION IN THE

JOURNAL BY THE FIFTH DAY OF THE SESSION].

HBO150A HB 150



SIA.-TF.OF ALASKA BILL VERSION HB 150
1989 LEGISLATIVE SESSION PUBLISH DATE

FISCAL NOTE

REQUEST:
Revision Date: Affect Agency Legislative Affairs Agency
Title: An Act relating to representation BRU: Legislative Council

of others by legislators and certain legislative...

Sponsor Representative Goll Components Council and Subcommittees

Requestor: House State Affairs

EXPENDITURES/REVENUES: (THOUSANDS OF DOLLARS)
OPERA INC FY 89 FY 90 FY 91 FY 92 FY 93 FY 94

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants, Claims
Miscellaneous

TOTAL OPERATING 0 0 0 0 0 0
ICAPITAL 01 of 0 0 0 0
REVENUE o) o 0 or 0 0

FUNDING: (THOUSANDS OF DOLLARSYS)

General Fund
Federal Fund

Other
TOTAL 0 0 0 0 0 0
POSITIONS:
Full-Time 0 0 0 0 0 0
Part-Time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0
ANALYSIS: (ATTACH A SEPARATE PAGE IF NECESSARY)

No Fiscal Impact
Prepared By: Pamela Stoops. Director j Phone: 465-3850
Division: Administrative Services U Date: 2/27/8~9~
Approved By: Warren Endicott, Executive Director
Agency: Legislative Affairs Agency I Af Date: 2127189
DISTRIBUTION (BY PREPARER) REQUESTOR
LEGISLATIVE FINANCE OFFICE OF MANAGEMENT ft BUDGET
LEGISLATIVE SPONSOR AGENCY (IES)

Page 1 of 1
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MEMORANDUM
T0: Representative H, A. "Red" Boucher, Chair
House State Affairs Committee
FROM: Representative Peter Goll
RE: HB 150, "An Act relating to representation of

others by Ieglslators and certain legislative
employees before state agencies.”

DATE: February 28, 1989

HB 150 prohibits legislators and legislative employees
covered under AS 24760 (Legislative™ EthicsAct) frgm
engaging in lobbying on beRalf of a client for a feebefore
an-agency, board or commission of the state.

This bill is an attempt to provide a reasona
a conflict between two statutes, AS 24.60.10

39.50.090(c).
The relevant portion of AS 39.50.090 (c) provides:

() A public official may not represent a client before
a state’ agency for a fee.

The term public official is defined in AS 39.50.200 (a)(8)
and provides in part:

_ (82 "public official™ means ... a member of the
legislature .

AS 24.60.100, however, provides:

Sec. 24,60.100. REPRESENTATION. A person to whom this
chapter applies who represents another person for
compensation before an agency, board, or commission of the
state shall disclose the " name of the person reBresented, the
subject matter of the representation, and the body before
which the representation is to take place in the Journal of
the appropriate bod¥ or if the legislature is not in session
to the committee. The committee Shall maintain a public

&Ie solution to

|y
and AS



record of the disclosure and forward the disclosure to t
respective house for inclusion in the journal by the fif
day of the session.

he
th

Legislative Affairs Leg?al Servu:es has provided one
resolution to the conflict bg stating that S 24.60.100
takes precedence over AS 39.50. 900 because AS 24.60 was
passed subsequent to AS 39.50 and | s thus a repeal by
mplication to the extent of a conflict between m tvtv ot
ey a

Iaws (See attached memorandum from Richard Bra
Pourchot, dated December 22, 8.)

| feel that that result, while it may be legally correct, is
not in the public interest,

In fact, AS 39.50 is the puoI| officer and employee
conflict of |nterest Iaw as Initiated by thé people in
Initiative Proposal ) in 1071, " One of the stated
purposes of the |n|t|at|ve as codified in AS 39.50.010, was
to discourage public_officials from acting upon a prlvate
or business interest in the performance of a public duty”.

In the same section the "people of the state declare
that...public office is a public trust that should be free
from the danger of coflict of interest..."”

The position of a Ieg islator ir one of influence over state
agencies, and it is finappropriate for that influence to_be
used, or even appear to be used, in the service of a private

client for a fee.

The November, 1988, Model Ethics Law from the Council on
Governmental Ethlcs Laws suggests a prohibition on gubllc
0ff|(:|a| lobbying or represéntation similar to HB 150. In
the commentar% on that section, the council states that the
section prohibits:

"a public official or employee from appearing hefore
other government entiuies as an advocate or attorney for
another person, This limitation is imposed to remove the
a pearance of impropriety that may arise when an off|C|aI or

Tpo yee seeks to influence the actions of other government
|C|aIs Who ma¥ be more prone to side with the official or
emp oyee than with an adversary unknown to them."



STEVE COWPER, GOVERNOR

REPLY TO:

2221 E Northern Lights, Room 128

Anchorage, AK 99508

(907) 276-4176

ALASKA PUBLIC OFFICES COMMISSION

Juneau Branch Office

Box CO

luneau, AK 99811-0222

(907) 465-4864

February 24, 1989
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Dear Representative Goll:

|f you have addi-

|
et me know.

alt'on is helpful.

Sincerely,

ALASKA PUBLIC OFFICES COMMISSION

Gottehrer, Special Assistant, Commissioner of
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§ 39.50.090 Alaska Statutes § 39.50.090

Ssc. 39.50.090. Prohibited acts, (a) A public official may not use
the official position or office for the primary purpose of obtaining
personal financial gain or financial guin for a spouse, child, mother,
father, or business with which the official is associated or in which the
official owns stock.

(b) A person may not offor or pay to a public official, and a public
official may not solicit or receive money for legislative advice or at iis-
tance, or.for advice or assistance given in the course of tho official's
public employment or relating to the public employment. However,
this prohibition does not apply to a chairman or member of a state
commission or board or municipal officer if the subject matter of the
legislative advice or assistance i3 not related directly to the function of
the commission, board, or municipal body served by the municipal
officer; this exception from the general prohibition does not apply to
one whose service on a state commission or board constitutes the per-
son as a full-time state employee under AS 39.

(c) A public official may not represent a client before a state agency
for a fee. However, this prohibition does not apply to a municipal
officer, or chairman or member of a state commission or board except
with regard to representation before that commission or board; this
exception from the general prohibition does not apply to jne whose
sendee on the commission or board constitutes the person as a full-
time state employee under this title.

(d) A municipal officer may not represent a client for a fee before
the municipal body the officer serves.

(e) Violation of this section is a misdemeanor, punishable upon con-
viction by a fine of not less than $500 nor more than $2,000, by impris-
onment up to one year, or by both.

(f) In this section, "public official" includes, in addition to the per-
sons specified in AS 39.50.200(a), chairmen and members of all com-
missions and boards created by statute or administrative action as
agencies of the state. (1974 Initiative Proposal No. 2, 8§ 1; am § 12 ch
25 SLA 1975; am 8§ 1ch 40 SLA 1975; am 8§ 2, 3 ch 211 SLA 1975)

Opinions of attorney general. — Sub- common law of conflict of interests even

section (f) of this section does not cover a
municipal officer or employee who. as part
of his official duties, represents his de-
partment before boards, committees, or
the assembly of the same government.
The rule which forbids the simultaneous
holding of incompatible offices would,
however, prohibit a person from being
both an employee-advocate of a municipal
department and a member of the munici-
pal assembly evaluating the advocate's
position. November 26. 1984 Op. Att'y

Gen.
An official may be in violation of the

though he is not in violation of this sec-
tion. November 26, 1984 Op. Att'y Gen.

The commission's power to investigate
violations of this section derives from AS
39.60.050, which authorizes the commis-
sion to administer AS 39.50 and promul-
gate regulations to implement the chap-
ter. In carrying out this responsibility, the
commission staJT should immediately no-
tify the chief prosecutor whenever com-
mission records, files, and inquiries reveal
a possible criminal violation of this sec-
tion. November 26, 1984 Op. Att'y Gen.

150
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5 39.60.200 Public Orrrciwi and Employees $ 39.60.200

(5) "judiciul ofTicer” meuns a person appointed us a justice to the
supreme court or as a judge to the court of appculs, superior court,
district court, or magistrate court;

(6) "mother or father" includes a biological parent, un adoptive pnr-
ont, and u step-parent;

(7) "municipal officer" includes a borough or city muyor, borough
assemblyman, city councilman, school board member, elected utility
board member, city or borough manngor, members of n city or borough
planning or zoning commission within a home rule or general law city
pr borough, or a unified municipality;

(8) "publir official” means ajudiciul officer, u member ofthe legisla-
ture, the fiscal analyst of the legislative finunco division, tho legisla-
tive auditor of the legislative audit division, the executive director of
the Legislative Affairs Agency and the directors of the divisions
within the legislative Affairs Agency, the governor, the lieutenant
governor, a person hired or appointed as the head or deputy head of, or
director of a division, within, a department in the executive branch,
and assistant to the governor, chairman or member of a state commis-
sion or board, and each appointed or elected municipal officer;

(9) "source of income" means the entity for which service is per-
formed or which is otherwise the origin of payment; if the person
whose income is being reported is employed by another, the employer
is the source of income; but if the person is self-employed by means of
a sole proprietorship, partnership, professional corporation, or a corpo-
ration in which the person, the person's spouse or children, or a combi-
nation ofthem, hold a controlling interest, the "source" is the client or
customer of the proprietorship, partnership or corporation, but if the
entity which is the origin of payment is not the same as the client or
customer for whom the service is performed, both are considered the
source;

(b) In this chapter "state commission or board" means the

(1) Agricultural Revolving Loan Fund Board (AS 03.10.050);

(2) Alaska State Council on the Arts (AS 44.27.040);

(3) Alcoholic Beverage Control Board (AS 04.06.010);

(4) State Assessment Review Board (AS 43.56.040);

(5) [Repealed. § 1 ch 54 SLA 1981.]

(6) Board of Education (AS 14.07.075);

(7) Alaska Public Broadcasting Commission (AS 44.21.256);

(8) Alaska Public Offices Commission (AS 15.13.020);

(9) Employment Security Advisory Council (AS 23.20.025);

(10) Alaska Commercial Fisheries Entry Commission (AS
16.43.020);

(11) Fishermen’s Fund Advisory and Appeals Council (AS
23.35.010);

(12) Alaska State Building Authority (AS 18.55.020);

(13) State Commission for Human Rights (AS 18.80.010);

153



| 24.45.171

5¢ch 133 SILA

»ilh the require-

he" «| the IwKin.

ing, develop-
romulgation,
state agency
or any other
tether or not
62);

commission,
rganization,
lependent of

eofequal or
it ofa loan
>ent except
ini events;
mrvices not
<t not lim-
however,
be consid-
-'ommoda-
hildren of

-*ans pro-
eaying or

§ 24.45.171 Legislature 5 24.45.171

seeking to do the same with respect to any legislative or administra-
tive action by means including but not limited to the provision or use
of information, statistics, studies, analyses in written or oral form or
format;

(71 "legislative action" means the preparation, research, drafting,
introduction, consideration, modification, amendment, approval, pas-
sage, enactment, defeat or rejection of any bill, resolution, amend-
ment, motion, report, nommution, appointment or other matter by the
legislature, or by a standing, interim or special committee of the legis-
lature, or by a member or employee of the legislature acting in an
official capacity; it includes, but is not limited to, the action of the
governor in approving or vetoing a bill or the action of the legislature
in considering, overriding or sustaining thut veto and the action of the
legislature in considering, confirming or rejecting an executive ap-
pointment of the governor;

(8) "lobbyist" means

(A) a person who is employed and receives payments, or who con-
tracts for economic consideration, including reimbursement for rea-
sonable travel and living expenses, to communicate directly or
through the person's agents with any public official for the purpose of
influencing legislative or administrative action if a substantial or
regular portion ofthe activities for which the person receives consider-
ation is for the purpose of influencing legislative or administrative
action; or

(B) a person who represents oneself as engaging in the influencing
of legislative or administrative action as a business, occupation or
profession;

(9) "payment" means the disbursement, distribution, transfer, loan,
advance, deposit, gift or other rendering or tendering of money, prop-
erty, goods or services or anything else of value;

(10) "payment to influence legislative or administrative action”
means any of the following:

(A) a direct or indirect payment to a lobbyist whether for salary,
fee, compensation for expenses, or any other purpose, by a person
employing, retaining or contracting for the services of the lobbyist
separately or jointly with other persons;

(B) a payment in support of or assistance to a lobbyist or the lobby-
ist’s activities, including but not limited to the direct payment of ex-
penses incurred at the request or suggestion of the lobbyist;

(C) a payment which directly benefits a public official or a member
of the immediate family of that official;

(D) a payment, including compensation, payment or reimburse-
ment for the services, time or expenses of an employee for or in con-
nection with direct communication with a public official;

(E) a payment for or in connection with soliciting or urging other
persons to enter into direct communication with a public official;
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Article 3. Disclosure: Registration and Reports.

Section. Section

41, Registration 91 Publication of reports

51. Reports _ 101. Public records

61. Reports yemployers of lobbyists 111. Preservation of records
71. Certification of reports 116 Disclosure of contributions

81. Reporting periods
Sec. 24.45.040. IRepealed, 8§ 1ch 167SLA 1976.]

Sec. 24.45.041. Registration, (a) Before engaging in lobbying, a
lobbyist shall file a registration statement on a form prescribed by the

commission.
(b) The registration form prescribed by the commission shall

include

(1) the lobbyist’s full name and complete permanent residence and
business address and telephone number, as well as any temporary
residential and business address and telephone number in the state
capital during a legislative session;

(2) the full name and complete address of each person by whom the
lobbyist is retained or employed;

(3) whether the person from whom the lobbyist receives compensa-
tion employs the person solely as a lobbyist or whether the person is a
-egular employee performing other services for the employer which
include but are not limited to the influencing of legislative or
administrative action;

(4) the nature or form of the lobbyist’s compensation for engaging
in lobbying, including salary, fees or reimbursement for expenses
received in consideration for, or directly in support of or in connection
with, the influencing of legislative or administrative action;

(5) a general description of the subjects or matters on which the
registrant expects to lobby or to engage in the influencing of
legislative or administrative action;

(6) the full name and complete address of the person, if other than
the registrant, who has custody of the accounts, books, papers, bills,
receipts and other documents requirad to be maintained under this
chapter.

(c) At the option of the registrant, the registration form may be
accompanied by four two and one-half inch by two and one-half inch
black and white photographs ofthe lobbyist. The photographs may not
be more than five yea”s old. These photographs shall be included in
the directory published under (e) of this section.

(d) If a change occurs in any of the information contained in a
registration statement filed Under (a) of this section, or in any
accompanying document, an appropriate amendment shall be filed
with the commission within 10 days after the change.
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® Within 45 days after the convening ofeach regular session of the
legislature, the commission shall publish a directory of registered
lobbyists, containing the information prescribed in (b) of this section
for each lobbyist and the photograph, ifany, furnished by a lobbyist
under (C) of this section. From time to time thereafter the commission
shall publish those Supplements to the directory that in the commis-
"siond judgment may be necessary. The directory shall be made
available to public officials and to the public at the following
locations: a public place adjacent to the legislative chambers in the
state capitol building, the office of the lieutenant governor, the
legislative reference library of the Legislative AJTairs Agency and the
commission 3 central office.

(0 Each lobbyist shall renew the registration annually by filing a
new registration statement together with a new authorization to act
as a lobbyist before engaging in lobbying. The lobbyist also shall file
any reports or statements the lobbyist has failed to file for a previous
reporting period. The commission may not renew lobbying credentials
until this provision iscomplied with. &2 ch 167 SLA 1976)

Sec. 24.45.050. [Repealed, §1ch 167SLA 1976.]

Sec. 24.45.051. Reports. Each Ilobbyist registered under AS
24.45.041 shall file with the commission a report concerning the
lobbyist$ activities during each reporting period prescribed in AS
24.45.081, so long as the lobbyist continues to engage in lobbying
activities. The report shall be made on a form prescribed by the
commission and filed in accordance with AS 24.45.071 and 24.45.081.
The report also shall include any changes in the information required
o be supplied under AS 24.45.041(b) and the following information for
the reporting period, as applicable:

(D the source of income, as defined in AS 39.50.200(a) and the
monetary value of all payments, including but not limited to salary,
fees, and reimbursement of expenses, received in consideration for or
directly or indirectly in support of or in connection with influencing
legislative or administrative action, and the full name and complete
address of each person from whom amounts or things of value have
been received and the total monetary value received from each person;

(2 the aggregate amount ofdisbursements or expenditures made or
incurred during the period In support of or in connection with
influencing legislative or administrative action by the lobbyist, or on
behalf of the lobbyist by the lobbyist$ employer in the following
categories:

(A) food and beverages;

(B) living accommodations;

©) travel;
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(3 the date and nature ofany gift exceeding $100 in value mnde t©
a public official and the full name and official position of that person;

(@ the name and official position of each public official, and the
name ofeach member of the immediate family ofuny of these officials,
with whom the lobbyist has engaged in an exchange of money, goods,
services or anything of more than $100 in value and the nature and
date of each of these exchanges and the monetary values exchanged;

(%) the name and address of any business entity in which the
lobbyist knows or has reason to know that a public official ks a
proprietor, partner, director, officer or manager, or has a controlling
interest, and whom the lobbyist has engaged inan exchange ofmoney,
goods, services, or anything of value and the nature and date of each
exchange and the monetary value exchanged ifthe total value of these
exchanges i5$100 or more ina calendar year; and

(6) a notice of termination if the lobbyist has ceased the lobbying
activity which required registration under this chapter and if this
report constitutes the final report of the lobbyist's activities. (82 ch

167 SLA 1976)
Se-. 24.45.060. [Repealed, S§1ch 167SLA 1976.1

Sec. 24.45.061. Reports by employers of lobbyists, (@) Within
15 days after employing, retaining or contracting for the employment
or retention of a lobbyist, the person who employs, retains or who
contracts for the services of a lobbyist shall file a statement with the
commission authorizing or verifying that employment, retention or
contract for lobbying services.

() A person who employs, retains or who contracts for the services
of one or more lobbyists, whether independently or jointly with other
persons, and who directly or indirectly makes payments to influence
legislative or administrative action shall file a quarterly report

containing
(D the full name, complete business address and telephone number

of the person making the report;
(@ information sufficient t identify the nature and interests of the

person making the report;

(3 the total amount of payments made to influence legislative or
administrative action du.ing the period, and the name and address of
each person to whom these payments have been made during the
period by the maker of the report, together with the date and amount;

(@ the date and nature ofany gift exceeding $100 in value made to
any public official and the full name and official position of the
recipient ofeach gift;

(®) a general description of the legislative or administrative action
which the person making the report has attempted to influence;
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®) the nume of each lobbyist employed or retained by the person
making the report, together with the ttal amount puid t each
lobbyist and the portion of that amount, ifuny, which was paid for
specific purposes, including sulary, fess, and reimbursement for
expenses; and

</» a notice of termination If the person filing a report has ceased
employing or retaining a lobbyist registered under this chapter and if
this report constitutes the final report of the loobyist™s activities on
behnlfofthe maker of the report. () 2ch 167 SLA 1976i

L«irlil»ttve tilniory report*, - For  porton CSHB 522,1976 Houw Journal, p
explanation of legislative intent. ae« rr- 470

Si'c. 24.45.070. IRepealed, § 1ch 167SLA 1976.J

Sec. 24.45.071. Certification of reports. Every statement or
report required to be filed under this chapter shall identify the full
name of the person preparing it, the personS complete address and
telephone number, and shall be certified as complete and correct, both
by the person preparing it and by the person on whose behalf it is
filed. &2 ch 167 SLA 1976)

Sec. 24.45.080. (Repealed, S1ch 167SLA 1976.1

See. 24.45.081. Reporting periods. Reports required under this
chapter shall be filed during the calendar month following each
calendar month during any part of which the legislature was in
session and during the month following each calendar quarter when
the legislature was not in session. However, ifa lobbyist registered
under this chapter has declared that the lobbyist seeks only to
influence administrative action and not legislative action the lobbyist
need only file a report required under this chapter for each calendar
quarter. The period covered shall be the calendar month or the
calendar quarter, as applicable, and shall in any event cover the
period from the date of the last report filed under this chapter t the
date of the end of the calendar month or quarter, as applicable, for
which the report is being filed. The period covered shall not include
any months covered in previous reports filed by the same person.
When total amounts are required to be reported, totals shall be stated
both for the period covered by the statement and for the entire
calendar year todate. (82 ch 167 SLA 1976)
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SUBJECT: Representation before a board:
AS 39.50.090(c) vs. AS 24.60.100
(Work Orr.er No. 6-04 14)

TO: Representative Pat Pourchot

FROM: Richard A. Bradley
Legislative Counsel

Theda Pittman has asked that we comment on the conflict be-
tween AS 39.50.090(c) and AS 24.60.100: a person covered by
AS 24.60 receives instructions under AS 24.60 100 that di-
rectly conflict with AS 39.50.090(c).

The relevant portion of AS 39.50.090(c) provides:

(c) A public official may not represent a client be-
fore a state agency for a fee. * * *

The term "public official" is defined at AS 39.50.200(a)(8).
It provides, in part:

(8) "public official”™ means * * * a member of the leg-
islature * * *

Theda Pittman belieyes that AS 24.60,100 is inconsistent
with AS 39.50.090(C" the former provision provides:

sec. 24.60.100. REPRESENTATION. A person to whom
this chapter applies who represents another person for
compensation before an agency, board, or commission of
the state shall disclose the name of the person repre-
sented, the subject matter of the representation, and
the body before which the representation is to take
place in the journal of the appropriate body or if the
legislature is not in session to the committee. The
committee shall maintain a public record of the disclo-
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sure and forward the disclosureto the respective house
for inclusion in the journal bythe fifth day oi the
session.

In our view, AS 24.60.100 takes precedence over

AS 39.50.090(c) to the extent of the conflict; while

AS 39.50.090(c) applies to public officials, AS 24.60.100
only applies to legislators and legislative employees. This
occurs because we believe that AS 24.60.100 was carefully
considered by the legislature and constitutes a subsequent
inconsistent amendment of substantive law and thus a repeal
by implication of theearlier law to theextent of the con-
flict. While repeals by implication arenot favored, the
legislative history is clear.

The early versions of SB 257 were consistent with
AS 39.50.090(c); as introduced, SB 257 provided:

Sec. 24.60.100. REPRESENTATION BY LEGISLATORS. (a)
Except as provided in this section, a member of the
legislature or a person employed by an agency of the
legislature established under AS 24.20 may not repre-
sent another person for compensation before an agency,
board, or commission of the state.

(b) A member of the legislature may represent a client
in

(1) an action before a court of the state; or

(2) a matter which was pending at the time a person
whom this chapter applies assumed office or in em
ployed.

(c) A legislator cannot avoid a conflict of interest
under this section by waiving compensation for
representing another person under circumstances where
compensation would ordinarily be expected.

CSSB 257(SA) varied the provisions:

Sec. 24.60.100. REPRESENTATION BY LEGISLATORS. Except
as provided in this section, a member of the legisla-
ture or a person employed by an agency of the legisla-
ture established under AS 24.20 may not represent an-
other person for compensation before an agency, board,
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or commission of the state unless acting :r mofficial
capacity.

(b) A qualified member of the Legislature may repre-
sent a client in a criminal action before a court of
the state or in a civil action where the _tace is not a

party.

(c) A legislator cannot avoid a conflict uinterest
under this section by waiving compensation for repre-
senting another person under circumstances where com-
pensation would normally be expected.

(d) Disqualification under this section c£ an attorney
who is a member of the legislature does r.oc disqualify
a law firm in which the legislator is a member.

(e) A person to whom this chapter applies may repre-
sent another person for compensation if the ethics com-
mission determines that the representative will not
involve improper influences.

The next version (CSSB 257(Jud)) was simpler:

Sec. 24.60.100. REPRESENTATION. A person to whom this
chapter applies who represents another person for com-
pensation before an agency, board, or commission of the
state shall disclose to the committee the name of the

person represented, the subject matter of the represen-
tation, and the body before which the representation is
to take place in the journal of the appropriate

body

The next version in our files (CSSB 257(Jud)am) approximates
the section that was eventually adopted:

Sec. 24.60. 100. REPRESENTATION. A person to whom this
chapter applies who represents another person for com-
pensation before an agency, board, or commission of the
state shall disclose the name of the person represent-
ed, the subject matter of the representation, and the

body before which the representation is to take place

in a journal of the appropriate body or if the legisla-
ture is not in session to the committee. The committee
shall maintain a public record of the disclosure and

forward the disclosure to the respective house for in-
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elusion-in the journal fa.- the _ ey, *e

sion.
In commenting on February *934 .0 ;he crzuv cvmi
=ee on the conference commit!ii version ?f 157

~eil .c
the Senate ar.d house versic-rs, 3iily Eerrier note;, Z rai-
rliict:

Sec. 24.60.100 [of the conference committee version]
reauires that a person who represents another person
before -n agency cf the state for compensation snail
disclose the representation in the journal _f the leg-
islature is in session and, if not, to the committee.
The committee must maintain a record 01 the disclosures
and senc them to the house involved ror inclusion in
the journal for the first day of the session.

The Senate version is identical. The House version
prohibits representation before an agency of the state
for compensation exceDt in court actions and actions
which wece pending at the time the person was elected
or employed.

It was, of course, the Senate version that was adopted.

VThat seems uncontrovertably clear in the evolution of

AS 24.60.100 is that, at least within the context of SL 157,
the legislature considered the question carefully and the
provision finally adopted is clear that it permits - legis-
lator to represent a client for compensation before ar. agen-

cy of the state.

I am aware from earlier work on this conflict that Theda
Pittman, when she was executive director of the Public Of-
fices Commission, has stated that she or staff of the com-
mission discussed the conflict between AS 24.60.100 and AS
39.50.090(c) with the drafters of SB 257. | am certain that
her statement is accurate but I cannot explain the failure
of SB 257, as enacted, to resolve the conflict.

But it is clear that AS 24.60.100 is in pari materia to
AS 39.50.090(c). Each law deals with the concern of the
legislature with "conflict of interest” as that concerns
affects legislators in a particular area: the representa-
tion by attorney-legislators of clients who have cases on
matters involving executive agencies of the state.



Aepresencative Pat Pourchot
age 5
-ecc-mber 22,

Ir. my view, the subsecuent enactment of AS )/t sii-
tutes a pro tanto repeal by implication of the rrovu: ii-rs of
AS 39. 50.090(c) as the latter section uppl: t: -si.-1
tors.

The matter could, of course, be addressee by legislation,

if 1 may be of further assistance, please advise.

SAB:gc
".V.G5/033



230 Restraints on Public Official and Employee Rtprettntation of Cliants
Before Government Entitles

230.01 Appearance as an Advocate

(1) A public official or employee shall not appear as the advocate of
another person before a state or local entity.

(2) A public official or employee nay appear in an advocacy role before a
atate or local entity on behalf of;

(A) the public official or employee in the public official or
employee's personal capacity;

IB) a menbe' of the public official's immediate family; or

(C) the government entity that is the public official or employee's
principal employe'.

(3! Th't section does net limit a public official or employee from
appea‘ing be‘o'e a state or local entity on a purely ministerial matter which
doe: not require discretion on the part of the state or local entity.

230.02 Appearance as an Attorney

(1) A public official or employee shall not appear as an attorney for
another person bhefore a state or local entity.

(2) A public official or emﬁaloyee may appear in an ad'ocacy role befo-e a
state or local entity on behalf of:

(A; the pub'ic official or employee in the public official or
employee's personal capacity;

(B) a member of the public official's immediate family; or

~ (C) the government entity that is the public official or employee's
principal employer.

(3) This section does not limit a public official or employee from
appearing as an attorney before a state or local entity on a purely ministerial
mattiter which does not require discretion on the part of the state or local
entity.

COMMENT:

The preceding two sections prohibit a public official or employee from
appearing before other government entities as an advocate or attorney for
another person. This limitation is imposed to remove the appearance of
impropriety that may arise when an official or employee seeks to influence the
actions of other government officials who may be more prone to side with the
official or employee than with an adversary unknown to them.

Excerpt, .loael Ethics Law, November 1358, Council on Governmental Ethics Laws
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345. 348 ; P.A. 83-249, S.6, 3.4; 83-270, S.3; 83-586, S.3. 14;
P.A. 84-71, S.1,5: 84-335. S.2. 4; 84-546, S.141, 173; P.A.
87-524, S.5, 7, amending subsection (b) effective July 7, 1987.)

Sec. 1-84. $Former|y Sec. 1-66). Prohibited .activities.
(@ No public official or state employee shall, while serving
as such, have any financial interest iIn, or engage in, any
business, employment, transaction or professional activity,
which 1is in substantial conflict with the proper discharge of
his dutieB or employment in the public interest and of his
responsibilities as prescribed in the laws of this state, as
defined in section 1-85.

(b) No public official or state employee shall accept
other employment which will either impair his independence of
judgment as to his official duties or employment or require
him. or induce him. to disclose confidential information
chqired by him in the course of and by reason of his official

uties.

(c) No public official or state employee shall wilfully
and knowingly disclose, for financial gain, to any other
person, confidential Information acquired by him in the course
of and by reason of his official duties or employment and no
public official or state employee shall use his public office
or position or any confidential information received through
his holding such public office or position to obtain financial
gain for himself, his spouse, child, child"s spouse, parent,
brother or sister or a business with which he 1is associated.

(d) No public official or his employee or state employee
or his employee shall agree to accept, or be a member or
employee of a partnership, association, or a professional
corporation which partnership, association or professional
corporation agrees to accept, any employment, fee or other
thing of value, or portion thereof, for appearing, agreeing to
appear, or taking any other action on behalf of another person
before the tanking department, the claims commissioner, the
commission on hospitals and health care, the insurance
department, the department of liquor control, the department of
motor vehicles, the state insurance purchasing board, the
department of environmental protection, the department of
public utility control, the Connecticut siting council, the
division of special revenue within the department of revenue
services, the gaming policy board within the department of
revenue services or the Connecticut real estate commission;
provided this shall not prohibit any such person from making
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inquiry for information on behalf of another before any of said
commissions or commissioners if no fee or reward 1is given or
promised in consequence thereof. For the purpose of this
section, partnerships, associations or professional
corporations refer only to such partnerships, associations or
professional corporations which have been formed to carry on
the business or profession directly relating to the employment,
appearing, agreeing to aﬁpear or taking of action provided for
In this 6Ub6ection. Nothing in this subsection shall prohibit
any employment, appearing, agreeing to appear or taking action
before any municipal board, commission or council. Nothing in
this subsection shall oe construed as applying (1) to the
actions of any TEACHING OR RESEARCH professional employee of a
public institution of higher education iIf such actions are not
in violation of any other provision of this chapter, (2) TO THE
ACTIONS OF ANY OTHER PROFESSIONAL EMPLOYEE OF A PUBLIC
INSTITUTION OP HIGHER EDUCATION IF SUCH ACTIONS ARE NOT
COMPENSATED AND ARE NOT IN VIOLATION OF ANY OTHER PROVISION OF
THIS CHAPTER OR (3) to any member of a board or commission who
receives no compensation other than per diem payments or
reimbursement for actual or necessary expenses, or both,
incurred in the performance of his duties.

(e) No legislative commissioner or his partners, employees
or associates shall represent any person subject to the
provisions of part Il concerning the promotion of or opposition
to legislation before the general assembly, or accept any
employment which includes an agreement or understanding to
influence, or which is inconsistent with, the performance of
his official duties.

() No person 6hall offer or give to a public official or
state employee or candidate for public office or his spouse,
his parent, brother, sister or child or spouse of such child or
a business with which he is associated, anything of value,
including but not limited to, a gift, loan, political
contribution, reward or promise of future employment based on
any understanding that the vote, official action or judgmentof
the public officiral, stateemployee or candidate for public
office would be or had been influenced thereby.

No public official or state employee or candidate for
public office shall solicit or accept anything of value,
including but not limited to. a gift. loan, political
contribution, reward or promise of future employment based on
any understanding that the vote, official action or judgmentof
the public official or state employee or candidate for public
office would be or had been influenced thereby.

(h) Nothing in subsection (f) or (g) of this section shall
be construed JJJ. TO APPLY TO ANY PROMISE MADE IN VIOLATION OF
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involved IS one:

1. in which he or she participated at an¥ time as
a state employee or special state employee;

2. which 1s or has been (within the preceding
year) the subject of the employee®s official
responsibility? or

3. which 1s pending iIn the state agency 1in which
the employee, is serving - if the employee
serves more than 60 days in any 365 day
period. To serve more than 60 days means to
perform work on more than 60 days; work on any
part of a day will be considered work for one
full day. The employee 1is responsible for
keeping accurate records in this regard.

Example: A lawyer consults with the Department of
Public Health (DPH) for 45 days spread out over a year;
she is a special employee. Her work relates exclusively
to the DPH laad-paint program. The lawyer could also
represent a community health center in a funding
application before DPH because she does not have
official responsibility for or participate in DPH
funding decisions and she worked less than 60 days for
DPH during the previous year.

C. Application .to.Legislators

Like "special™ state employees, Legislators have more leeway
under the restrictions of Section 4. Since members of the state
Legislature are expected to speak and act on behalf of their
constituents, a member of the General Court may act as the unpaid
representative of a constituent befcre any state agency.

In addition, a Legislator may r”:aive compensation from, or
act as the paid agent or attorney fcr, someone other than the
commonwealth or a state agency if the particular matter involved
is:

1. ministerial in nature (ministerial functions include,
but are not limited to, the filing or amendment of: tax returns,
applications for permits or licenses, 1incorporation papers, or
other documents)? or

2. an appearance before a court of the commonwealth; or

3. an appearance In a quasi-judicial proceeding. A
proceeding 1is considered quasi-judicial 1f the action of the state
agency is adjudicatory in nature, is appealable to the courts and
both sides are entitled to legal representation (Note: The
Legislator™s opposing counsel may neither be the attorney general
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52:13D-16. Representation, appearance or negotiation on pro*
ceeding pending before particular office, bureau,
efc., or state agency

5. a. No special State officer or employee, nor any partnership,
firm or corporation in which he has an interest, nor any partner, ALL
officer or employee of any such partnership, firm or corporation,
shall represent, appear for, or negotiate on behalf of, or agree to
represent, appear for or negotiate on behalf of, any person or
party other than the State in connection with any cause, proceeding,
application or other matter pending before the particular office,
bureau, board, council, commission, authority, agency, fund or
system in which such special State officer or employee holds office
or employment.

b. No State officer or employee or member of the Legislature,
nor any partnership, firm or corporation in which he has an inter—
est, nor any partner, officer or employee of any such partnership,
firm or corporation, shall represent, appear for, or negotiate on be—
half of, or agree to represent, appear for, or negotia®e on behalf of,
any person or party other than the State in connection with any
cause, proceeding, application or other matter pending before any
State agency; provided, however, this subsection shall not be
deemed to prohibit a member of the Legislature from making an
inquiry for information on behalf of a constituent, if no fee,
reward, or other thing of value iIs promised to, given to or ac—
cepted by the member of the Legislature, whether directly or in—
directly nor shall anything contained herein be deemed to pro—
hibit any such partnrship, firm or corporation from appearing ou
its own behalf.

c. Nothing contained in this section shall be deemed to prohibit
any legislator, or any State officer or employee or special State
officer or employee from representing, appearing for or negotiating
on behalf of, or agreeing to represent, appear for, or negotiate on
behalf of, any person or party other than the State in connection
with any proceeding:

(1) Pending before any court of record of this State,

ROMAN
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(2) In regard to a claim for compensation arising under chap—
ter 15 of Title 34 of the Revised Statutes (Workers®™ Compensa—

tion),
(3) In connection with the determination or review of transfer

inheritance or estate taxes,
(4) In connection with the tiling of corporate or other docu—

ments in the office of the Secretary of State,
(5) Before tho Division on Civil Rights or any successor thereof,

(6) Before the New Jersey State Board of Mediation or any
successor thereof,

(7) Before the New Jersey Public Employment Relations Com-
mission or any successor thereof,

(8) Before the Unsatisfied Claim and Judgment Fund Board
or any successor thereof solely for the purpose of filing a notice
of intention pursuant to to P. L. 1952, c. 174, $ 5 (C. 39:6-65), or

(9) Before any State agency on behalf of a county, municipality
or school district, or anv authority, agency or commission of any
thereof except where the State is an adverse party in the proceed—
ing and provided he is not holding any office or employment in
the State agency in which any such proceeding is pending.

52:13D-17. Representation on matter In which directly in—
volved during state sendee

6. No State officer or employee or special State officer or em —

ployee, subsequent to the termination of his office or employment
in any State agency, shall represent, appear for — > ,negotiate on
behalf of, or provide information --------——---—- A not generally
available to members of the public or services 1o, or agTee to
represent, appear for, —— > negotiate on behalf of, or provide
information ----—---———---- A not generally available to members
of the public or services 1o, whether by himself or through any
partnership, firm or corporation in which he has an interest or
through any partner, officer or employee thereof, any person or
party other than the State in connection with any cause, proceeding,
application or other matter with respect to which such State officer
or employee or special State officer or employee shall have made
any investigation, rendered, any ruling, given any opinion, or been
otherwise substantially and directly involved at any time during
the course of his office or employment. Any person who willfully
violates the provisions of diis section is a disorderly person, and
shall be subject to a fine not to exceed $500.00 or imprisonment not

to exceed six months, or both.
-10-

ALL

ROMAN



mmont The measure prohibits legislators and
I law partners and party chairs from representing

[*nts before state agencies. It prohibits the New York
Jty party chairs from representing clients before city
agencies. The new lav/s postemployment provision
restricts for 2 years an official's appearances before an
agency with which the official was formerly associated.
It prohibits a legislative employee from lobbying the
Legislature during the same session for which the per-
son had worked for the Legislature. The new law re-
quires the Gty of New Yorkto adopt disclosure reports
and financial reporting for its officials. The law also
establishes a temporary state committee on local gov-
ernment ethics to reviewstandards of conduct for local
governments.

For additional information consult Evan Davis,
Counsel to the Governor of New York (212/587-21C0

.0r 518/474-8343). _
2. Legislation proposed: Earlyin 1987 |N~Juiliil
Legislature had passed a law that included these
provisions:
a. Creation of ethics code: New York's Legislature
passed a law that would have these results:

(1) Prohibited state officials and legislators from ap-
pearing before most state officials. Those who are at-
torneys could appear before some 'quasi-judidal’ pro-
ceedings, butwould be required to disclose their ap-
pearances. Law partners of legislators, state officials,
and legislative employees were required to disclose ap-
pearances before state agencies.

(2) Require state officials and legislators who earn
more than $30,000 to file lengthy financial disclosure
statements detailing their own investments, as well as
those held by their spouses and dependent children.
Candidates for state office would be required to also
file the statements.

(3) Establish two ethics commissions, one to oversee
state employees and a second to oversee the
legislature.

(4) Make all disclosure information and lists of ap-
pearances before state agencies available for public
scrutiny.

(5) Bar legislators and state officials who are attorneys

ypom sharing the profits earned by legal partners who
represent cases before state agencies- —— -

&JProhihit Ieglslatlve em r{)lo%ee? WFio leave goyern-
ment service from lobbying the legislature until the
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are parallel WMvxne respects to live pmitibilforts of conflicts ol inKrf«nd containg) ki the

American Bar Association Code of TYnfcsstanal ftc_sForesbl_Vy They ako Palafld lhe

rratrtctom uuftkli business corporations pol on ifie actions of fixri: officers and o ) )

anfow . ©  Any violation of thisAct by a member of the state leyisfoture sftal be
subject to the sanctiions of thisAct 1o the Tullestextent permissible under the
ptovisionsof the state costitution. Any violation not subject to the sanctions
of lireAct by reason of the state constitution shal be subject to such sanctions

Scctfo* 12. CoWIkU ol hterat Ugftlifaire, as the lggislature itsdf may impose under itsCode of Legislative Ethics.

(a) A member ol the state legisiature and a person appointed by Ihe' | o LwamUy oo
leqislature 0 anv leaislator shal not represent or any person Section 12 |c). - This section states Ihe genera] ?rlnmpledml violations of the Act by
OeIgIJUSIneSS Be re any state agency,or %efm% any g’ency ol any OMCEH | mewbers {)_Ithe stal% tasfshktu(gaare _tot bet Su'kt)rf]OtCr: odle,s_anctloP'th tm Actmtc_tofta_ras
: ; : such sanctions may be appked consistent with the provisions of the stale constitution,
subdMsfon ol the state for compensation or other benefitor promise thereof. \ in a number of states tha constittiona protection gl?anted legislators for actions on the
floor of the respective bouses of the Ic_cl]slature extends beyond matters of_votl_ng and
_ o , , , - bee speech and may be Inconsistent with the enforcement of certain conflki of inferest
Section 12 (a} This section deals with a variety ol conlkl ol interest situations royisigns under this law. To tPe tent that some of the conflict of Interest proyisions
which may involve legwiaiors or legfclaftvr oaft Su lecnon fa) bars stare IcgolMors Bn(yert(hwlaw maynot\ge app |ca%>fe to s_tare?egls%atorsunger,t e constitution, the Ad
and persons appointed by them from representing others before any agency of foe relegates th »  Ajtatvns fo sanctions imposed by the legislature Itself. Thus, for
slate or ks subdwions. for compensation or othér benefit or promise of benefits || example, v < Comm ssaon may not penatze a [egislator for fating to, disclose a
should be noted that the seoon prohibits representation “for compensation.” ft does \ eonffictot,  -stprior to voting as required by Section 17, the legislature isobflgpted
not, however, interfere with a kgnlitor's responabfcy to represent hk constituent's t to proceed ¢/ tnst Us members when foe cormission cannot by reason of coristitu-

interests befo,." 4state agency, h'should also be nored that the section b norMended v tional krraiations.
I?a Il}lloreprew .*rej[onofdtfntst% State fongatoreorle fofoglie emwlo%ees b.efor? k
Il«UjIuuo<'u«; hojk. TieMal ‘avititvr norgencraay conaacrcd to Mragencies o
the state, and, consequentlr, diis section doeS not bar such representation, h the
states which do not folow the usual rule and do consider courts stale agencies, an Section 13. Gouenureeat Contract* Prohibition*.
express exception for courts should be added. ) ’ .
@ A state official or state employee or a member of his household shal

not be a party toor have an Interest in the profitsor berefitsof a state contract
or the investment of state funds unless the contract ex the investment meets

the folloving exceptions:
© A member ol tre slate legislature sha comply with the Code of @F The contract is let by conpetitive bidding or involves not more than
LegeXatiw Ethics adopted by lhe legislature, ami stial comply with the $150 (One Hundred and Fifty Dotars);
reporting requirenents of Section 17 of tis/Act. (@) The contract is for necessary supples or services for the governmental
CoWrnCwy agen-y Involved ,whHr Tag imidotBf-itef efoecohere for the tatrtefotr—

lower asst, or which are fumished to the government agency as partof

Section 12 (b). Hits subsection reflects tire universal constitutional provision dial — ' X A
a continuing course of dealing, established before the state official or

the Iegislature is e only body which may regulate a member's behavior on ihe floor,

and the questions of his seating and senidrity. Thus the section refers tire legislators to stateemployee becanme associated with the governmental agency, and
GOk b 416 Act Nt homver (e SisBts ae ot oot fom fhe entire trrecction Econdcted atarm S dagth, vith the agency S
; ; g " b : : ful knowledge of the interest of the state official or state employee or a
reporting requirements of Section 170fthisAcL The section exhorts die | fdi 4 -
Iegglzgtu?cet%usgt fulgssoofs ec%tn%uct %)E t_?leif memeb%ergt_gnde tooetﬁf%recetotlljig%]s.aT%g member of hishousehold, and the state official or state employee takes
fxwaons of this [aw cieady cannot reach instances ofactions on the pixt of legislators no part iin the determinations of specifications, defcerations or decision
in Ihe legislative chambers tfrat reflect conflicts of interest or that rvfloct comrwiment 1o of the governmental agency with respect to the pubbc contract
special interests. () fo the absence of bribery or a purpose to defraud, a stale official or



NEPOTISM. AS 24.60.090.

The section on nepotism refers to "an individual who is related to"
(i.e., a relative) meaning a child, stepchild, husband, wife, mother,
father, sister or brother.

During the session, a relative of a legislator may not be employed in
the house in which the legislator is a member or by an agency of the
legislature established by  AS 24.20.

During the interim, a relative of a legislator may notbe employed in
either house or by an agency of the legislature.

A relative of a legislative employee may not beemployed in a
position supervised by the employee.

A relative may work, without compensation from the state, for a
legislator or an employee.

REPRESENTATION BEFORE A STATE AGENCY. AS 24.60.100.

Legislators and employees must disclosetheir paid representation  of
another person hefore a state agency, board or commission. The
disclosure must include the name of the client, the subject matter of

the representation, and the name of the agency, hboard or commission
before which the representation is to take place.

.Durin? the session, such a disclosure is made in the appropriate
journal. In the interim, it is made to the committee.

A legislator who practices law is required to disclose the names of
clients, the state agency before which the representation took place,
and the subject matter of the representation unless disclosure would
violate the state or federal constitution or unless federal law
prohibits full disclosure. If full disclosure is contrary to federal law
or constitutional requirements, partial disclosure must be made.
(88-1)

Representation for a fee before a state agency br a legislator or a
legislative employee required to file a Conflict of Interest Statement

18
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is prohibited by AS 39.50.090(c), one of the few portions cf that
statute which addresses conduct. In a memorandum dated December
22, 1988, legislative counsel concludes that the legislature carefully
considered the differences between AS 39.50.090(0% and the
Ianguaﬂe of AS 24.60.100 in the legislative process with the result
that the ban against representation, beforea state agency by a
legislator, found In the Conflict of Interest statute is repealed by
implication,

The names of all clients from whom more than $100 is received are
required to be disclosed on a Conflict of Interest Statement. Clients
of most types of businesses are required to be disclosed.  Under
administrativerequlation 2 AAC 50.100, the Alaska Public Offices
Commission will consider requests for exemFtion from the
requirement.  Questions about the requirement should be directed to
the Commission staff.

STATE CONTRACTS OR LEASES. AS 24.60.040.

Except for the kinds of leases or contracts listed helow, a legislator or
a legislative employee may not be a party to or have an interest in a
state contract or lease. A person has an interest in a contract or lease
if the person receives direct or indirect financial benefits from it
including the receipt of income, profits, a salary or fee, or any other
financial benefit,

The allowable exceptions are:

1) the contract or lease is letthrough competitive sealed bid
under the state procurement code; or

2) the total annual amount of the contract or lease is $1,000 or
less; or

3) the contract or lease is a standardized one developed under
publicly established guidelines and is generally available to the
public or to a group to which the legislator or employee belongs.

Income, profits or other financial benefits of a contract are covered
by this provision regardless of whether they are the result of activity
as a partner, shareholder, investor, agent, employee, consultant, or
joint venturer of the contractor.

19



(2) discounts that are available generally to the public or to
a large class ol persons to which the person bolongs;
3) food or foodstuffs indigenous to the state that aro
shared generally as a cultural or social norm;
(4 travol and hospitality primarily for tho purpose ol
obtaining information on matters of legislative concern;
(5) gifts from the family of the person.
(d) A person to whom this chapter applies who accepts a gift of trave
and hospitality primarily for the purpose of obtaining information on matters o'
legislative concern shall disclose tne gift if it has a value of $100 or more. The
disclosure must include the name and occupation of the person making the gif:
and the approximate value of the gift. Each gift required to be disclosed unde’
this subsection shall be disclosed within 30 days of the receipt of the gift in the
journal of the appropriate body or, if the legislature is not in session, to the
committee. The committee shall maintain a public record of the disclosure i
receives and shall forward the disclosure to the appropriate house for inclusior
in the journal by the fifth day of the noxt regular session.
(e) A political contribution that is reported under AS 15.13.040 is not a

gift under this section.

(Sec. 1 ch 36 SLA 1984; am soc. 3 ch 167 SLA 1988)

Sec. 24.60.090. NEPOTISM.

(a) A spouse or an individual other than a spouse who is related to a
member of the legislature may not be employed in the house in which the
legislator is a member, by an agency of the legislature established under AS
24.20, or in either house during the interim between sessions. An individual whc
is related to an employee of the legislature may not be employed in a positior
over which the employee has supervisory authority. In this subsection, "ar
individual who is related to" means a child, stepchild, husband, wife, mother
father, sister, or brother.

(b) For purposes of this section an individual is not employed if nc
compensation is received from the state for the services provided.

(c) For purposes of this section, a legislator is not an employee of the

legislature.
(Sec. 1 ch 36 SLA 1984)
Sec. 24.60.100. REPRESENTATION.

A person to whom this chapter applies who represents another person for
compensation before an agency, board, or commission of the state shai
disclose the name of the person represented, the subject matter of the
representation, and the body before which the representation is to take place ir
the journal of the appropriate body or if the legislature is not in session to the
committee. The committee shall maintain a public record of the disclosure anc
forward the disclosure to the respective house for inclusion in the journal by the
fifth day of the session.

A*S
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reports available to the public, the press and other watchdogs of
the public interest servss three vital interests. First, the
officials making disclosure pay more attention to complying fully
and accurately with the law. Second, enforcement agencies are
made more diligent in advising officials of potential conflicts of
interest and in dealing with violations of ethic*, standards.
Third, the officials guilty of intentional or unintentional
violations may be brought by publicity to take corrective action.
Public disclosure is an action-forcing mechanism for ethics
officials and others to apply the law actively. In short, public
disclosure forces the law to be taken seriously.

Finally, financial disclosure reports should be readily
available to those requesting to sea them. To facilitate there
demands, it is vital that the ethics commission or other oversight
authority be provided with adequate computer, copying and

microfiche equipment.

PROSCRIBED frCTIVITIBfl

Conflict-of-interest statutes must be more than merely
recommended codes of conduot. They should contain clear
directives for public offioials and employies in the form of
enforceable statutes. The law must prohibit any use of official
powers for personal financial gain and provide mechanisms to
disqualify government officials and employees from specific
actions which may enable them to do so.

The lav must clearly prohibit giving and solicitation of

gifts or other things of valus in relation to an official’s
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actions. The prohibition should include, for example, exchanges
of gifts or other i1tems of value as a reward or display of
gratitude in relation to any official®s actions, regardless of any
intent to influence those actions. This iIs an Important way to
address the potential for apparent, as well as real, conflicts of
interest.

To help prevent violation! of tho conflict-of-interest
statutes, public officials and employees should be actively
encouraged to Beak legally binding advisory and interpretive
decisions from the ethics commission on potential conflict-of-
interest situations before they occur. Ideally, a sound conflict-
of-interest statute backed up foy cn affective ethics commisrion or
other enforcement mechanisms should provide any public official
facing a potential conflict-of-interest situation with a sat of
procedures to avoid 1t. The procedures ehould guarantee that the
official will not be charged with violating the law after acting
in good faith iIn accordance with those procedures.

Public offioiala and employees should also be prevented from
officially acting on any specific matter that would directly
affect their personal financial standing. A seriee of guidelines
should be established which provide a set of options and courses
of action for the official or enployee facing a conflict of
interest. These should include methods for full disclosure of the
financial i1nterest and, when necessary, rocusal or abstention from
the action.

Outside amplovpent
In additibn to prohibitions on the use of public office fori

personal financial gain, publio officials and employees must ba
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pravented frbm engaging in compensated work outside of their »
official employment which night confliot with tha public interest,
whanavar an alaotad offioial or amployaa worka for privata *
intaraata in nattara in which tha atata alao haa an intaraat,.
there 1a a potential for divided loyaltiaa, influence paddling,
and the uaa of inaider information and favoritism.1

Whether for oompanaation Dr for free, public officials and
employeea ahOuld alao ba prevented from rapreaanting intaraata
other than the atata-a before the atata or any atata agency in *
relation to a matter in which tha atata la a party or haa an *
Iinterest. In other words, public officials and employaaa must be
prevented from "serving two maiters”™ in thair official capacity,
whether or not they personally gain from such activity.

For example, a atata amployaa who, during off-duty hours,
acts as voluntary director of & non-profit corporation which runs
a program providing shelter for tha homeless should not ba able to
represent th4 corporation before a state agency awarding grants
for the development of suoh shelters. Tha employee®s status and
possible inside information gives that parson an unfair advantage
over other individuals and organizations which may coma before the
same agency,
laglalfltora

State legislators can range from full-time/professional to
part-time/citizen officials. In most states, legislators
routinely maintain jobs outsid* the legislature. Legislators 1in
some states receive full salaries; others do not. Some
legislatures meat for short periods of time every othor year; Kk.?me

meet for longer, annual sessions.
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Legialators nay have not only personal financial intaraata,
but alao aoi&ooa of paraonal iIncona which ralata to atata
government or othorviaa overlap with tha iIntaraata of atata
government. Lagialatora alao nay have invaotaanto or proparty
holdings which oould ba affected by government pollciaa. Tha
objective of tha nodal law la to prevent the legialator from uoing
hi1a/har atatua and offioial prerogativea In atate govamnant for
paraonal benefit and to prevent confliota of iIntaraat.

Tha nodel law attanpte to addraaa thaaa issues by allowing *
lagialatora to rapraaent the interests of their oonatituenta while
at tha aana tine preventing than fron uaing public office for »
paraonal gain. In this aanaa, narrowly defined personal
interests, regardless of tha kind of legislative system one la
considering, should never ba a notivation for action by an elected
representatiya.

Tha nodil law allowa legiilatora to appear before state *
agencies as Unpaild representatives; But, because legislators-
authorise the budgets and control legislation concerning state t

Nagencies, they should be prohibited from paid representation of
particular groups or individuals before those agencies, excludir~
the courts.n The nodel also requires legislators to abstain fron
voting on special legislation vhich affects their financial

interests. !
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NEW YQr KE’S NEW ETHICS

HICS L
TIDE ON CORRU

Robert C. Newman*

AW: TURNING
PTION

R
H T10

Earl Long, scion uf ihe famous Longs of Louisiana, once was
asked ifhe believed in using "ethics””in government. “fell, yes,” he
replied, "1 believe in using anything 1 can get my hands on."™

Revelations of recent years have made it appear that "anything

goes””s the motto of a number of New York®™s public figures as vell.
Fram Hffnnn<l<>nri3 In 'svrnrtici* 3 nnr nffirinl nftrr nnnlhi*r line lvisn
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annual disclosures ol their financial interests.6

While recognizing that no statute can instantly and perma—
nently cleanse the body politic of corrupt behavior, sponsors and sup—
porters of the F.thics Act hope that it will encourage a moral climate
in which integrity is expected and demanded by the voting public.™1
At the same time, the Ethics Act greatly strengthens the mecha—
nisms by which the Stale can deter, detect and punish those officials
who prove unable, or unwilling, to draw the line between their pri—
vate interests and their public responsibilities.7

This Article sets forth the basic principles at stake in the draft—
ing of government ethics laws, and will sketch how these laws have
emerged at the federal leel and in other jurisdictions. It then
presents the major features of the 1987 Ethics Act, including its
scope and coverage, Its substantive restrictions on officials *behavior,
its disclosure requirements, and its enforcement provisions. Finally,
this Article comments on proposed amendments to the Act. intended
o extend the Ethics Act 3 reach and strengthen its regulatory weave.

. Basic Purposes of Conflict of Interest Legislation

As government has grown larger and its regulations more perva—
sive, laws governing the conduct of public officials have also become
much more elaborate than the simple anti-bribery statutes of earlier
erss. The goals of such laws have generally been described as: (1)
avoiding favoritisn in government 3 consideration of citizens Tlaims;
(2) preserving the integrity of the policy-making process; (3) en—
hancing public confidence in government; (4) improving government
efficiency; and (5) preventing the use of public office for private
gain.* Instead of relying solely on ad hoc determinations of propri—
ety, reformers have preferred to prohibit officials from engaging in
certain relationships that pose the potential for breaches of trust, on
the theory that “Situations of temptation should not be put in the
way of human beings in high authority.”0 Typical of such rciation-

5. Id. at 1JC6-0S.

6. See.e.?. Sponsor's Memorandum in Support of N.Y..V 1202 (J.m 14, 1937);"Gover-
nor's Program Bill No. 220 (]976)

7. Seech. 5.3, 198T N V. La*s 1404,

8. Perkir.s. Coniiel of Interest in ihe Executive Branch, in Conference os (.oMUCT
cf Interest. University of Chicago Law School 69 (1961): see also Report and Recom-
mendations on Cor.riicl oi Imereti and Financial Disclosure Requirements, in | The Siatl-
City Commission on Integrity in Government Reports ano Recommendations i1987)
(hereinafter Sovfrs Commission Kecommenuations| (chaired bv Michael | Soverm.

9. Rauh. Connict oi Interest in Congress, in Conference on Comiht of Interest,
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ships arc a government olliciai selling goods or services 10 the agency
that employs him; an olliciai taking employment that would permit
him to use “inside””knowledge and connections to tlie advantage ol
liisemployer and t the disadvantage of competitors; and an ollicial
receiving gifts, other income, or property from outside entities that
have an interest in his olliciai actions,

Another aspect of current legal thinking in the ethics area takes
its cue from Justice Brandcis “admonition that “Sunlight is said
be the best of disinfectants; electric light the most clTcctive police—
man.~10 By requiring public disclosure of officials *financial holdings
and sources of income, it isargued that citizens will have the infor—
mation necessary t judge whether their representatives arc acting in
the public interest rather than for private gain. In spite of opponents ~
fears that government recruitment of talented professionals will be
hampered." financial disclosure laws have been enacted in numerous
Jurisdictions. 1l

Disclosure laws and “prophylactic” measures against conllict of
interest each work best when applied in combination. Injunctions
against impropriety arc more essily enforced, and impropriety itself
is deterred when financial disclosure s required. Most officials will
draw back from ethically ambiguous conduct when they realize that
truthful disclosures might generate scandal, while concealment risks
discovery and prosecution. On the other hand, disclosure alone risks
becoming “& symbolic act that increasingly becomes devoid of mean—
ing””unless it stimulates public debate and provides the impetus for
the further development of substantive oonflict of interest
standards.12

Crucial t any set of ethics laws is the enforcement mechanism.
Laws work best when their implementation ientrusted to a specially
designated agency that is committed to the laws “purposes. In the
case of ethics laws, such an agency should be bipartisan and inde—
pendent, beyond the direct control of any of the officials whose con—
duct is being monitored. As will be shown, the failure to create one

University of Chicago Law School 4 (1961).

10. L. Brandeis. Other People's Money o2 (1932).

11. See Jacobs, Ethics Act Prompts AG Staff Defections. 39 Manhattan Law |
11988) (stating ihal "|ilhe impetus for the departures is the law's so-called revolvinc-door
section . which prohibits lawyers fron appearing before thoir former agencies for i«n years
alter they have Icfl the government").

12, See infra notes 24-34 and accompanying text.

13. R Vaughan, Conflict-Of-Interest Regulation is the Fioerai. Executive
Branc n s3 (1979).
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that f.dl unce: tie jurisdiction of their conmittees.32 Nevertheless,
Congress has cone further than most state legislatures by treating Its
members as "full-time" public servants and placing some limits on
the amount of outside iionoraria that may be earned.53

B. Other States

Virtually every state has anti-bribery statutes and laws restrict—
ing public oliicials and employees from certain activities.24 New
York was an eariy leader in the enactment of ethics legislation in
1954 .8 but many other states and municipalities adopted more com—
prehensive provisions in the 1970 3a while calls to reform the New
York statute went unheeded.2Z’ Many states have enacted language

restricting officials from representing clients before public agencies,
for example. 2L

In 197S. Massachusetts strengthened existing ethics statutes in
response to a citizens ~initiative petition.% Officials arc prohibited

Congress Fu.es an Ethics (nip, Ntv.sv.FtK, July 4, 933. at lo-17.

22. See Kaplnn. Taking Stock, Common Cause Mao.. Nov.-Dec. 1987. at 29.

23. Both reuses. by statute, have placed . -nits on .T.emocrs speaking Ices and other
honoraru. See 2 L.S.C.A. § 31-1 (West Supp. 1938) (amending 2 U.S.C. § 31-1 (1982)).
Only the House, however, has limned members' permissible outside earned income of all types.
See House Rule 47, ,a US. Hol;e of Representatives. Ethics Manual for Members.
Officers and F.mpioyees (1987).

24, See. eg., Cal Plnal Code §§ 67-68 (Deerine 1988) (bribery of administrative
oilieers and asmne for or receiving bribes by pubiic officers or employees); Del Const art. Il.
522 (dealing with bribery of executive, judicial, or legislative oificersi; Fta. Stat 5 110.122
(1986) (discussing brtcerv of employees); Md Ann Code a-. 27. § 562C (1987) (extortion
by state or local otr.cer or emoloyecs).

25. See Stan Report on Conflict of Interest ar.d Ffanctal Disclosure Law in Govern-
ment, in 2 The State-City Commission on Integrity in Government; Staff Memoranda
47 (1987) (hereinafter Sovern Commission Staff Report); New York Special Legisla-
tive COMMITTEE ON INTEGRITY AND ETHICAL STANDARDS IN GOVERNMENT, REPORT (1954).

26. See Sovern Commission Staff Report, supra note 25, at 47-48; setx-g.. Mass.
Gen Laws Ann. ch. 268A (West Supp. 1987) (ethics and financial disclosure); Pa. Stat.
Ann. tit. 65. 8§ 401-413 (conflicts of interest).

27. See Sovern Commission Staff Refort, supra note 25. at 2. 47-54; Ethics, and
Anger, in Sew fork, N'Y. Times. Oct. 10. 1986. at B6. col. I.

23. Common Cslse, Confiict of Interest Legislation in hie Statfs 6 (1937)
(hereinafter < >nhp t or Intfrest Legislation). <ec c.so National Civic League.
Model State Conflict-Of-Interest and Financial Disclosure Law (1979); S. Schnei-
der. Campaign Finance. Ethics and Lobby Law Blue Book 51-59 (1986).

29, See Mass Gfn Law Ann ch. 268A [West Surr 1988) (Code of Ethics): tJ. at
2&SB 10 ancul D -closurel Mthouuh Massachusetts has strengthened the ethical guidelines
for public o'ltcia ¢ ..na established an independent commission, dtfliculties persist inachieving
the desired coals See Craven v. State Ethics C-mm'n. 3*9 Mass. [*/I, 454 N E.2d 471
"H'gy Hhoidirc teat the State Ethics t.imm'n |.j *.-tut'r. authority to act as the primary
investigators Ksis n eal%cs oi .lleccd violations «t me ¢ -+ ut-oiontcrest law and nnancial
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from acting as agents for any private person whose interests are ad —
verse to the State®s-10 They are forbidden front having any substan—
tial financial interest in any business dealings with the Stale.3l Gifts
are restricted® and so are appearances before state agencies.3 al—
though only to a limited extent. Post-employment restrictions are in
place,3* as arc financial disclosure rules for officials and their
spouses.¥ Local officials are also covered.3 Somewhat unusual
among ethics statutes is language restricting an official 3 business
partner from engaging in representational activity that the official
himself could not engage in,67 and language prohibiting the “Steer—
ing” of government insurance business arising from construction con—
tracts to particular brokers.*6 Most importantly, the law is enforced
by an independent Ethics Commission of fie members, three ap—
pointed by the Governor, one by the Secretary of State and one by
the Attorney General, all for five-year non-renewable terms.3% The
Commission has jurisdiction over ethics matters in all branches of
government, and its adjudicatory proceedings arc normally public.*0

The constitutionality of the financial disclosure component of
state laws has been tested in a number of states. Most courts have
held that where the laws arc carefully drafted they are valid, on the
ground that the privacy interests of officials are outweighed by the
more compelling public interest in preventing corruption and the ap —
pearance of corruption.*1

disclosure law); Saeccr.e v. Slate Ethics Comm'n. 395 Maw. 326. 4&0 N E.2d 13 ( 1985) (hold-
ing that the State Ethics Comm'n lacked the power to enforce a prevision which prohibits an
officer or employee ¢." a state, county, or municipal agency from using or attempting to use his
official position to secure unwarranted privileges).

30. Mass Gfn Lav, Ass ch. 2b8A. § 4(c) (West Supp. I*;?).

3L 1d. §7 (restricting state employees from having financial .r.terests in contracts of
stale agencies|.

52. It i 4 'establishing Cfmin.il penalties for receiving c.irrre-.sauun cr guts, directly
er ircfTctiv m relation to an;, psrttcul.tr state matter!,

33. It.s s

RIS

55. Id.ch. :c(B

56 . 2C3A. >5 17-1*

v, 5«c)-tdl.

3. 1d§¢

mi Mass Gfs Lsw Ass ch 26SB. \ ZtWest S.pp |mh<i
4 1d§3

41 See.e?. Counts oi' Nrad.iv. MacMillan. It r.I 3d f>_ 522 I*2d 1545, 114 C jl
Rptr. 45 (1974), | rit: v Gorton. a3 Wijsh. 2J 275, 51" p 2 911*, -*4), ite eenecallv N<'tc.
The C.csitiiiliona/ili of Eirum'isl Ona'osure Laos. 59 Cornu | L Rtv. 545 11974); Anno-
tation. VjliJhv and Construction ol Orders and Enactments Rejutrtne Public i.Micers and
Enirimetf. | jndiJates sir 0*.ce. I" IJaaow Einan: ji r'onj;,: n Inic'ftn .r Hclutiun:

iif
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According to its Assembly sponsors, the Act was intended to
maintain puolic trust and confidence by strengthening “prohibitions
against behavior which may permit or appear to permit undue influ—
ence and broadening financial disclosure requirements to assure that
the public s aware of all private and business interests which may
influence public officials in their olliciai acts. 8 The Ethics Act sig—
nificantly improved upon existing law in the areas of (I) appearances
before state agencies;*2 (2) post-employment restrictions;*2 (3) finan—
cial disclosure;** (4) coverage of certain political party lesders;*® and
(®) administration and enforcement.**

C. Provisions of the Act

1L Appearances Before State Agencies.— Many government of—

ficials, particularly legislators who are also lawers, have engaged
extensively in practices involving the receipt of compensation for the
rendition of services or appearance on behalf of private parties in
various types of proceedings before state agencies. This practice i
disturbir for at ie"st two reasons. First, it places officials who draft
statutes and administrative rules in the position of being able to look
out for their own interests and their c.ionts ~interests while they are
ostensibly concerned only with serving the public. This conflict ises—
pecially apparent when a legislator piays a key role on a committee
with jurisdiction over a particular area of regulation. Second, the
appearances of legislators before state agencies give rise to a percep—
tion that favoritism may come into play because the legislators con—
trol the agency officials "livelihoods, ie., their budgets. Beyond this,
there has been general discomfort with the intuitive but widely
shared belief that it is the lure of special access and the desire
currv favor, and not professional competence, that attracts clients to
retain public oificials as their personal representatives.

Ficht on Etves Code. N Y Times. Apr. 16, 1987. at B2. ccl. I. Schmali. AVw York's Leys-
Jfrjre Tiih:ens Ethics Rules in an Air ol Tension, N.Y. Times. Apr 8. 1987. at At, col. |

61. Sponsor's Memorandum in Support of N.Y A. 1102 (Jan. 14, 19871 cf. Salant. The
C>Tpane Tree Keep, C aimtai. Region, Apr. 1957,.[ 24 (detalling potential coiflicts of ifter-
est rv state eaislators who sit on numerous corporate and health care inslitut on boards, f-
rtiain ti-:-;:ai interests in partnerships and investments winch mignt be atfcctei by decisions
bv ijwmanersi.

62.  Seeini'ti noies <>7-78 and accompanying lest

63.  Seeinfranotes ?9-v9 and accompanying test

>4, S.emlra notes Ol). 107 and accomnanyma test

65.  Setnlra notes 108-21 and accompansinu lest

66.  Seemlra notes 122-48 and accot.ipanvir-a test
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The hnal version of the I-thics Act*1addressed (his problem by
preventing appearances*" before state agencies in connection with:
(1) the purchase, sale, rental or lease of reai property, goods or ser—
vices; () rate-making; (li1) adoption or repeal of regulations; tiv)
obtaining of grants or loans; (v) licensing; or ivi) franchises.”" Ap —
pearances before administrative hearing odiccrs in "quasi-judicial””
proceedings, excluded from an earlier version of the Act. arc now
encompassed within the prohibition. What the Act docs nm prohibit,
aside from the expected exclusions for appearances in “finisterial
matters® "and public advocacy on behalf of constituents. arc appear—
ances before courts, and appearances before tor negotiations with)
the Attorney General in his prosecutorial and investigator, func—
tions: indeed, civil and criminal prosecutions generally appear to be
the major area in which the restrictions do not apply.®

Once the decision was made to present officials from practicing
before state agencies, the question naturally arose as to whether it
was proper for the officials Jpartners and associates to practice before
the state agencies. According to the American Bar Association®s
Code of Professional Responsibility, representation by any member
of a fim is equivalent to representation by the enure fim;7l thus,
the Code on its face would seem to require that the statutory ban
apply to the official’s partner. To a member of the public concerned
about the appearance of undue influence, this seems eminently logi—
cal. However, a far greater number of lawmakers arc associated with
firms that appear before state agencies than the number who have
commonly appeared before state agencies themselves. Indeed, state
regulation isso extensive that itwould be difficult for any firm with
a large, business-oriented practice to avoid involvement in state
agency matters. Placing a ban on partners “practice before agencies
would, in effect, require many covered officials to resign from their
firms, and would in all likelihood be a prelude to a declaration that

6. NYS. 6M4L NY A 8». -idh Sew ir>S7t rubtedently enected jt tee Fhol
nCoverment Act. dr. 813 1987 N Y. Law* 140*1 I

68 "Appearance" it oroadlv detm.d bv the vt-ti/e to include .1 rendi-
tion ol vervicet >nreuiion to 1j| tite. pr-Keed-'i' jrrlivitii'o + “e't-ine- M Pt»
on 1 1 "M lial iMcKinp-v r<»s|

® U

70 s-r Vlornev General t L«fitlatiW I'r\-fjm No [|«@» jt imeovrjndiim of

Attorney General Robert Xtrimv in vuprart ,i (< yrjn Rill U«i

71 MoOU Ci'0L nr I'«iitivVMi>'»*t Ki>i*riNMNtiuy [J)R * MIMI'rOt 1 : \HV»
Committee on Rrrfettionii | thicv ijrcveeinr tnv pr-oicm *l« . ;»e>iej that n «.mio t*
proper to unit the rule m certain ctrcumvunccy \<r K \ »ii.ius <i.-rj note 1), jt 10
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legislators arc to be considered "lull-time”, with higher vjoscrnment
salaries but strict limits on the amount ol outside earned income
thcv may receive. The Legislature is not set willing t iike this
step/* Accordingly, a compromise was developed which permits oifi-

cials”lims to appear before and transact business with state agen—
cies so long as the olliciai himself docs not share in the "net reve—

nues"™ resulting Irom such business.”” As an added precaution, the
olliciai whose lirm Is "appearing” before an agency may not "orally
communicate"™ with the agency, even without compensation, about
the mens of the ease.”” The Legislative F.thics Committee is
charged with developing guidelines regarding the calculation ol the
portion of a firm's protits that are attributable to practice before
state ngcncies;” in the meantime, a legislator is safe fnm discipli-

nary action if he “reasonably believes, in good faith™ that he isi t

sha-ing in the "net revenues” from state agency practice.”” Finally,

any olliciai complying with these rules is immune from any discipli—

nary actions under the lawyers’ Code of Professional Responsibility
or similar professional disciplinary rules.””

It remains to be seen whether this highly complex, rctincd
scheme designed to reconcile conflicting interests will succeed in
building public confidence that otficials arc not trading their intlu-
cncc and reputations for private gain. Courts tamper with the
scheme at their peril, however, for the lawmakers have declared that
if the provisions permitting partners to practice arc struck down by
court action, then the entire package of changes in the conflict-ol-
interest rules is nullified as well.””

2. Post-employment Restrictions.— The need to slew down the

"revolving door" between government service and private industry
first became apparent at the federal leel. Concern developed that

regulatory agencies were becoming “Captives” of those they regu—

lated. and that large government contractors, especially defense con-
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ALASKA STATE SENATE

JOE P JOSE
OIt?N»CV H ?mri
»eeo CHMI
*Xxr.HO««Q| «u m «
(=CVilfi |

Novesber 10, 1988

Thr Honorable Pat Pourchot

Chalroan

Legislative Ethlce Cosnlttee
St*te Legislature

3111 C Street

Suite 506

Anchorage, Alaska 99503

Dear Representative Pourchott

-atr.r. ‘il ,Vbalttln* the following Ilae of clients

1/13/89
*0 cos v
iW*l«U  «(«m A

*K>Plact 41(9

whose

controversies with agencies of the State of

Ala.kl
Alaska. Please Incarporate this letter In the Journa
1@ pu (iolcp Jlascelc I}ourna

the purposea o b aure.

for
tor

* M pMAI™M thf following |Individuals who are In

Np®™""M

Hr. Al Bannon, Sutton, Alaska.
Hr. Ed ZtsBenun, Seward, Alr-kai

G D hrs. EielY AEDEAT. BotER JURGHISR: AMadkgd

Hr. 6 Mrs. Larrle Rule. Delta Junction. Alaska.
H.. 4 Mrs. John Rutt, T Its Junction. Alaska:

AlalkJ* B*nnon -nd Hr> w*»I»y Bannon. Delta Junction.

w In Addition. 1 have provided counsel to Mr.

Paul Marts.

Hr. Richard Jansen, and Mr. 7o0s Kraus, although at this
writing there no litigation Involving the State of
Alaska. These Individuals have also had disputes with th*
Department of Natural Resources. Division of Agriculture.

Very truly yours.

Joe P. Josephson
State Senator

13
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r ALASKA STATE LEGISLATURE

- . T

$ L@gm're mllt I.I ) 1 . NV \’;I-)T UTwWin /t«wiu

Senate iAAICH | 4 ks, A/n
P.O. BOX V 0071THW t b W-4M WO

Sutr Capitol
Junuu, Al»»k» 99811

Senator Lloyd Jones

October 25, 1980

Representative Pat Fcurchot, Chalraan
Ethics Coaalttca

3111 C Street, Suit* 506

Anchorage, Alaska 99503

NfMORANDU)}

> Senate fesretary Dear Representative Pourchot:

r 7hla latter la to inform tho othlca committee that | as
working aa a consultant during tho interim between the 1988
1989 and 1989 Alaska State Legislative sessions. Zn ay capacity of
consultant X will adviae and represent the Sealaska
‘oapl Unco Corporation on soveral issues, one of which is the proposed
road link fron Tolstoi Bay to the existing Prince of Males

Island road aystea.

I will represent ay client, when clearly identified as a
consultant, in aeetlngs and dlacuaalons with Mark Hickey, the
Commissioner of the Alaska Departaen of Transportation, and
other oaployeee of agencies which *a> affect this proposed

370, X disclosing tha maintenance of
iletlon involving a aubatantlal satter
Nr. Ronald A. Duncan and Nr. Robart

project.
Praaidant of Canaral Coaaunlcatlon.
»Ina in varloua real propartlea and Y VY'Y
- -

Chairman of Canaral Communication,

title to real property in Anchorage. Lloyd Jones



L
January 1J. 19#V SUPPLEMENT No. 1 No | SUPPLEMENT January 13, 1989

Alaska State Legislature

HOUSE OK REPRESENTATIVES mave

Office of the Minority Leader
dTh_IMnimii y COHI\ homo that in located on property ho in purchasing under a
Mourn 24 suit(ipilnl state land sale, etc etc, the Ilat is literally endless.
Si.l# <tphol Jan..* Aj.tk. VOHII
(907144*4|M| 1 currently and for many years have annually reported the [list
of all clients from whoa my law offices received over $100 a
ill ETHICS COKH1TTEE year.

To thu best of my knowledge, other than Incidental contact
with atata agency, board, or commission neither 1 or my
associates or employees have represented any client for
compensation beforo any state agency, board, or commission
of tho state In the calendar year 1988.

F 3Mi REPRESENTATIVE TAYtOR
RE: CONFLICT Of INTEREST

DATE: 1J JANUARY 1989

Purauant to AS 24.«0vTO0O0: Representative Max Cruenburg and | have requaated the Ethics
| daclcra that during calendar year 1988 | did not represent Committee to give us an opinion on the proper Interpretation
any per»on for compensation before a state agency, board or and definition of the phrase "...representation before..."
cosaission. However,aa tha ganarlc tarn "represent ~could or and | request the opportunity to delay and aupplement this
«ay be given abroaddefinition 1 did annlat one client Mr. filing until a reasonable period after the Ethics Committee
SteveYhoaaaion Inpreparinghla application for aHalted haa reached It's decision.

entry Red 4 Brown King Crab permit which ho aubraittcd to tho
J.lalted Entry Cobblealon. Aa | do not know whether or not

“repreaantat ton"” tncludaa tho work of By aaaoclatea | declare
that N. Delira Spanglei of Wrangell Alaska waa employed In ay
law office through March of 1988 to tha beat of ay knowledge >/I
. aha did not repreaent any clienta before an agency,board or Robin L. Tayllor /

comalaaton of the atatc.

Mr. Michael ledden vat eeployed In Petersburg office through
Septamber 19, 1988 and 1 know that he aaoiated a client, Mr.
Bud Saauelaon In the preparation of hla limited entry
application for Ped 4 Brown King Crab to the Limited Entry
Commission. My oecretary In Petersburg Vcrnlgue Bosvorth also
aasiated a client Peter Thynes In his application for a King
Crab perait which he substttod to the Limited Entry
Coeaiaaion. 1 do not believe that auch incidental contact
with a atate agency, board or commission 1* encompassed by
AS 24.60.100, or that ay associates or employees sre
ercoapsaaed by this law but as the phrase "representation
before an agency, board or commission...” lacks definition |
have aubaltted the forgoing.

| aa certain that In the routine end tally practice of the law
that there nave been many times when | or my associates sight
have had to get information from or, inquire of a state
agency, board or coemiesion. As example Domestic Relations
clienta concerned abcut child support enforcement, fishermen
concerned about Fish and Case regulations, Drivers concerned
sbout thair drivers license*, a fish plant operator needing
advice about D.E.C, regulations, a person witning to sell his

-18-
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LEGISLATIVE AFFAIRS AGENCY

MEMO RANDOM January 23, 1989

SUBIJECT: Representation cf others by certain public
officials and employees (WO 6-0634)

TO! Representative Peter Coll

FROM: Tamara Brandt CookﬁJ
Director

Division of Legal Services

Here is a draft you requested dealing with representation of
others by public officials and state employees before state
agencies. At the request of Mr. Hayden Kaden, | have not,
in this draft, addressed the issue of the application of the
prohibition to other members of the business a public offi-
cial or employee is involved in. The committee may wish to
consider this matter.

TBC:kb
wkk1/066

Enclosure
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6-0634A
Cook
1/23/89
1 IN THE HOUSE
2 HOUSE BILL NO.
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
4 SIXTEENTH LEGISLATURE - FIRST SESSION
5 A BILL
6 For an Act entitled: "An Act relating to representation of others by
! certain public officials and state employees before
8 state agencies."”
9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
10 * Section 1. AS 24.60.100 is amended to read:
11 Sec. 24.60.100. REPRESENTATION. A person employed by the legis-
12 lative branch of government [TO WHOM THIS CHAPTER APPLIES] who repre-
13 sents as an advocate another person for compensation before an agen-
14 cy, board, or commission of the executive branch of the state shall
15 disclose the name of the person represented, the subject matter of the
16 representation, and the body before which the representation is to
17 take place in the journal of the appropriate body orx if the legis-
18 lature is not in session”™ to the committee. The committee shall
19 maintain a public record of the disclosure and forward the disclosure
20 to the respective house for inclusion in the journal by the fifth day
21 of the session. Nothing in this subsection requires disclosure of the
2 rendering of technical assistance to another, so long as the person
23 employed by the legislative branch of government does not advocate the
24 position of the other person before an agency, board, or commission of
25 the executive branch.
26 * Sec. 2. AS 24.60.100 is amended by adding a new subsection to read:
27 (b) A legislator may represent another for compensation before
28 an agency, board, or commission of the executive branch only as pro-
29 vided under AS 39.50.090(c).

o]-
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*

Sec. 3. AS 39.50.090(c) is amended to read:

(c) A public official may not represent a client before a state
commission or board, or agency of the executive branch of state
government for a fee. This [HOWEVER, THIS] prohibition does not apply
to a

(1) municipal officer, or chairman or member of a state
commission or board except with regard to representation before that
commission or board; this exception from the general prohibition dees
not apply to one whose service on the commission or board constitutes
the person as a full-time state employee under this title; or

(2) legislator rendering technical assistance to a client,
so long as the legislator does not advocate the position of the client

before a state commission or board, or agency of the executive branch

of state government.
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6-0634A
Cook
1/25/89

IN THE HOUSE

HOUSE BILL NO.
IN THE LEGISLATURE OF THE STATE OF ALASKA
SIXTEENTH LEGISLATURE - FIRST SESSION
A BILL
For an Act entitled: "An Act relating to representation of others Dby

legislators and certain legislative employees before
state agencies."”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 24.60.10J) is amended to read:

Sec. 24.60.100. REPRESENTATION. A person to whom this chapter
applies may not represent [WHO REPRESENTS) another person for compen-
sation before an agency, board, or commission of the state. However,
a person to whom this chapter applies who is an attorney may represent
a client before a court [SHALL DISCLOSE THE NAME OF THE PERSON REPRE-
SENTED, THE SUBJECT MATTER OF THE REPRESENTATION, AND THE BODY BEFORE
WHICH THE REPRESENTATION IS TO TAKE PLACE IN THE JOURNAL OF THE APPRO-
PRIATE BODY OR IF THE LEGISLATURE IS NOT IN SESSION TO THE COMMITTEE.
THE JOMMITTEE SHALL MAINTAIN A PUBLIC RECORD OF THE DISCLOSURE AND

FORWARD THE DISCLOSURE TO THE RESPECTIVE HOUSE FOR INCLUSION IN THE

JOURNAL BY THE FIFTH DAY OF THE SESSION).



