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MEMORANDUM

TO: Representative Mike Miller

FROM: Staff

RE: Plain English analysis for HB 133

FROM:

DA TE : 2 / 1 6 / 8 9

The language contained in House Bill 133 creates a number of 
new sections in state law dealing with the production, 
promotion and distribution cf material that is obscene or 
harmful to minors.

BACKGROUND - U.S. SUPREME COURT TEST FOR OBSCENITY

There have been several significant decisions of the Untied 
States Supreme Court relating to the issue of obscenity. One 
of the earliest. Roth v. United States, declared that the 
First Amendment was not intended to "protect every utterance". 
This decision allows federal, state and local governments to 
regulate material that is determined to be "utterly without 
redeeming social importance." More recently, Miller v. 
California, reaffirmed that pornography is not protected by 
the First Amendment's guarantees. In the Miller decision, the 
Supreme Court added three criteria to the Roth standard by 
which the courts can determine whether material is "utterly 
without redeeming social importance". The criteria consists 
cf the following:

1) whether the average person, applying contemporary 
community standards, would find that the work, taken as
a whole, appeals to the prurient interest;

2) whether the work describes or depicts, in a 
patently offensible way, sexual conduct that is 
specifically prohibited by the applicable state law; and

3) whether the work, taken as a whole, lacks serious 
literary, artistic, political, or scientific value.

The language proposed in HB 133 modifies this wording to read:
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A) with respect to material or a performance, the 
average person, applying contemporary community 
standards, would find that the material or performance, 
taken as a whole, appeals to the prurient interest?

B) the material or performance depicts or describes 
sexually explicit nudity, sexual conduct, 
sadomasochistic sexual abuse, or lewd exhibition of the 
genitals in a way that is offensive to prevailing 
standards in the community; and

C) with respect to the material or a performance, 
that a reasonable person would find that the material or 
performance, taken as a whole, lacks serious literary, 
artistic, political, or scientific value.

This test is modified once again, as allowed by Ginsberg v.
New York, to determine what material should be restricted from 
minors. The modification adds the following language to 
sections A and B of the test to determine what material is 
"harmful to a minor":

A)  as a whole, appeals to the prurient
interest of a minor;

B)  offensive to prevailing standards among
adults in the community with respect to what is suitable
for minors; and

PROMOTING OBSCENITY AND PROMOTING OBSCENITY FOR RESALE

Under the language of HB 133, and based on the above mentioned 
definition of "obscene", promoting obscene material or 
performances would become a class A misdemeanor and promoting 
obscene material for resale would become a class C felony.
This language has been drafted to prohibit commercial 
exploitation or public dissemination of obscene material or 
performances.

PROMOTING A SEXUAL DEVICE

Promotion of a sexual device would be punishable as a class A 
misdemeanor. This offense is linked to a proposed statutory 
definition of a "sexual device" which covers artificial 
devices primarily designed to physically stimulate the 
genitals or anus. This definition would not ban the use of 
birth control devices.

The sections mentioned above are accompanied by an affirmative 
defense which recognizes that there are certain medical, 
psychological, legislative judicial, or law enforcement 
purposes allowable under the proposed law. An example of this 
affirmative defense would be, the distribution of material to 
members of a jury who are deciding the facts in case filed 
under this proposed law.

( 2 )



M A K I N G  AN OBSCENE DRAWING

M a k i n g  an obscene d r a wi ng  in a p u bl i c place, for the p u r p o s e  
of dis pl ay  in that place, would be a class 13 m is de m ea no r under 
t h e  proposed language of HB 133.

D ISS EM IN AT IO N  MATTER H A R M F U L  TO A M I N O R

B a s e d  on the definition of material that is "harmful to a 
minor", distributing such material to a person under the age 
of 18 would constitute the offense of d isseminating m a t t e r  
h a rm fu l to a minor. Such an offense would be a class A 
misdemeanor. This secti on  would p r e v e n t  the sale or s h o wi ng  
of certain material to individuals t ha t are under the age of 
18.

T h i s  section is a cc om p a n i e d  by an a f f i r m a t i v e  defense th at  the 
m i n o r  used false identification, p u r p o r t i n g  to show that they 
w e r e  18 years of age or older, to g a i n  access to the material, 
a n d  the person accepting the ID did not have reasonable cause 
t o  believe the minor was under 18 y ea rs  of age. In addition, 
in cases where the ma te ri al  is harmful to a minor but not 
obscene, an affirmative defense exists if the minor was 
a c c o m p a n i e d  by their g u a r d i a n  or parent.

I n  cases involving obscene material, an affirmative d e f e n s e  
e x i s t s  if the person d is tr i b u t i n g  the material is the parent, 
g u a r d i a n  or spouse of the minor. An affirmative defense also 
e x i s t s  for bona fide medical, psychological, judicial o r  law 
e n f or ce me n t purposes.

U N L A W F U L  EXHIBITION OF M A T E R I A L  H A R M F U L  TO A MINOR

T h e  unlawful exhibition of material harmful to a minor w o u l d  
b e  a class A misdemeanor u nd er  HB 133. A n  individual w o u l d  be 
g u i l t y  of this offense if they had re sp on si bi l it y for a p l a c e  
cf business which d i s p l a y e d  or e x h i b i t e d  matter harmful to a 
m i n o r  in portions of the b usiness t h a t  could be entered or 
v i e w e d  by minors w i t ho ut  pa rental supervision.

A n  affirmative defense exists for c ases where a minor u s e d  
false identification to ga in  access to the material, was 
a cc om p a n i e d  by their p a r e n t  or g u a r d i a n  or was given the 
m a t e r i a l  by their parent, guardian, or spouse.

D EC EP T I O N  TO OBTAIN M A T T E R  H A R MF UL  TO A  MI NO R

D ec ep ti on  to obtain m a t t e r  harmful to a mi no r  would be a c lass
A  misdemeanor under th e language of H B  133. This section 
c o v e r s  individuals who falsely r e p r e s e n t  themselves as t he 
parent, guardian or s p ou se  of a m i n o r  in order to allow a c ce ss
t o  harmful material b y  a minor. Th is  offense would als o  a p p l y
t o  individuals who s u p pl y minors w i t h  false identification.
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Minors could also be charged with this offense if they falsely 
represent themselves to be 18 years of age or older, or use 
false identification showing that they are 18 years of age or 
older.

COMPELLING ACCEPTANCE OF OBJECTIONABLE MATERIAL

A person could be charged with with a class A misdemeanor for 
compelling acceptance of objectionable material. This section 
defines as a crime any efforts by a distributor to link sales 
to business retailers or pornographic materials to the 
provision for sale of nonscxual materials.
EVIDENCE OF KNOWLEDGE

This section collects and sets out certain technical legal 
requirements relevant to matters of proof in prosecutions 
brought under the preceding legal provisions.

DEFINITIONS

The final section of the bill consist of definitions of terms 
and phrases that are used through out the bill. These 
definitions are fairly self-explanatory.

( 4 )
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M E M O R A N D U M  F ebruary 8, 1989

SUBJECT: House BilL 133, re la ti ng  to obscenity
sectional analysis

/
TO: Representative Mi k e Mi]

FROM: Jack Chenoweth
Legislative Co un s

This l e g is la ti o n is based on last year's H ou se  Bill A A 9. It 
adds to the body of state cri mi na l law (AS 11) new sections 
in the cha pt e r defining crimes relating to public health and 
decency. The sections pro po se d to be a d d e d  are AS 11.66.300 
- 11.66.499.

There ha ve  been several significant de ci si on s of the United 
States Supreme Court relating to the issue of obscenity.
One of the earliest, Roth v. U n it ed  S t a t e s , 354 U.S. 476 
(1957), h e l d  that the First A m e n dm en t w a s  not intended to 
"protect e very utterance," leaving open to the federal 
g ov er nm en t and to state and local g o v e r n m e n t s  opportunity to 
r e g u l a L e  u i a L e r i a l  Ll iaL i s .  " u L L e r l y  w i L h o u L  r e d e e m i n g  s o c i a l  
impo r ta nc e. " More recently, M i l l e r  v. C a l i f o r n i a , 413 U.S. 
15, 93 S.Ct. 2607, 37 L.Ed. 2d  419 (1973), r e af fi rm ed  that 
po rn og r a p h y  was not protected by the F i rs t Amendment's 
guarantees. The decision in M i l l e r  added to the Roth 
sta nd ar d three criteria by w h i c h  the cour ts  might determine 
w h e t h e r  m a t e r i a l  was "utterly wit ho u t r e d e e m i n g  social 
i m p o r t a n c e " :

(1) whet h er  the average person, applying c o n­
tempora ry  community standards, w o u l d  find that the 
work, taken as a whole, appeals to p r u r i e n t  interest;

(2) w h e t h er  the w o r k  describes or depicts, in a 
p a t e n t l y  offensible way, sexual c o nd uc t that is 
s p e c i f i c a l l y  prohibited by the a p p l i c a b l e  state law; 
and

(3) wheth er  the work, taken as a whole, lacks
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serious literary, artistic, political, or scientific 
v a l u e .

M i l l e r , supra., at 24, 25.

A number of the p r ov is i o n s  incorporated into this bill are 
accompanied by a r e la te d affi rm at i ve  defense. Under the 
criminal code, an a ff ir m a t i v e  defense means that some 
evidence must be introd uc ed  that places the issue in
defense, and that the de f endant has the burden of
establishing the defense by a preponderance of the evicerice. 
See, in this respect, AS 11.81.900(b)(1).

Promoting obscenity (AS 11.66.300) and promoting obscene 
material for resale (AS 11 ."66. 3 1 G) , and the related a f­
firmative defense (AS 1 1 . 6 6 . 3 2 0 ) :

The two sections that define the crime are grounded on the 
definition of "o bs cene" (proposed AS 11.66.499(5)), a 
definition that in turn draws on the Miller criteria. In 
describing the elements of the respective offenses, they 
take advantage of the rule a nn ounced in Ginzburg v. United 
States, 383 U.S. 463, 16 L . E d . Z d  31, 86 3.C t . 942 ( 1966) ,
holding that the e x p l o it at io n of highly erotic material is
itself evidence that the m at er i a l  is obscene. In essence, 
these sections pro hi bi t  commercial exploitation or public 
dissemination of obsce n e matter. Proof of either of chose 
rests primarily on o b j e ct iv e evidence of specific facts. 
Precise knowledge of the contents of the material is not 
made a requirement to satisfy scienter. Rather, having 
knowledge of the ch aracter or nature of the material m a y  be 
an adequate indicator of scienter in order to sustain a 
conviction. The sections also set the penalties for their 
violation: violation of pr o moting obscenity is made a class 
A misdemeanor, but v i o l a t i o n  of promoting obscene materials 
for resale, deemed a m o r e  serious crime, is designated a 
class C felony.

An accompanying provision, AS 1 1.66.320, sets out an a f f i r m­
ative defense by r e c o g n i z i n g  that obscene matter can be 
legitimately sold or c i r c u l a t e d  in conjunction with a 
defined proper purpose, and allows use, research, or study 
of the material for these v al id  purposes.
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Promoting a sexual device (AS 11.66.330) and the related 
affirmative defense (AS 1 1 . 66. 340)T ~

The section defining the crime g e n e r a l l y  bans advancirg or 
furthering sale of a sexual device. The elements of this 
crime require that an offender k n o w  the illegal device is a 
"sexual device," an object of p e r v e r s i o n  or abuse, as that 
’■erm has been defined in AS 11.66.^99(9). Conviction wouid 
.mpose the penalty applicable l O a class A misdemeanor.

An accompanying provision, AS 11.66.340, sets un an a f f i r m­
ative defense, reco gn iz i ng  :!.ut a sexual device can 's. 
legitimately promoted in c o n j u n c t i o n  w i t h  one of the defined 
purposes, and allowing the use oi the sexual device for 
these valid purpose.

M aking an obscene drawing (AS 11.66.350) :

This section w o ul d criminalize the act of making an obscene 
drawing. The charge is applic ab le  oniy u s to acts involving 
defacing of public pr operty w i t h  e x Dr es si on s that meet the 
M iller test of obscenity, with the a dditional requirements 
that the maker "intend to display" or that the drawing "[bej 
v isible to the public" in that place that it is made. 
Violation oi the p ro vision is m ad e a class B misdemeanor.

Disseminating matter harmful to a m i n o r  (AS 11.66.360) and 
the related affirmative defense (AS ll.66.370):

The definition of the offense c overs the distribution of 
m a t er ia l  to a person under the age of 18 that is either 
"obscene," as that term is defined w i t h  reference to the 
Miller test, or "harmful to a m i n o r , "  a definition adapted 
from the New York state statute a p p r o v e d  by the United 
States Supreme Court in Gin sb er g v. N e w  Y o r k , 390 U.S. 629,
20 L.Ed.2d 195, 88 S.Ct. 1274 (1968), as altered by the d e­
cision in M i l l e r . The "harmful to a m i n o r "  standard a p p l i c­
able to review the suitability of m a t e r i a l  to a juvenile is 
a less stringent standard than the M i l l e r  standard defining 
obscenity with reference to adults. A violation of the p r o­
vision would be made a class A mi s de meanor.

The related affirmative defenses (AS 11.66.370) are intended 
to protect persons who d is s em in at e m a t e r i a l  harmful to a 
minor based on exhibition of false identification or 
securing parental consent, and to p r o t e c t  persons who d i s­
seminate obscene material or m a t e r i a l  harmful to a minor ii
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the person is the m i n o r ' s  parent or in limited governmental 
or scientific ins ta nc es  in which the distribution m a y  be 
necessarily required.

Unlawful exhibition of m aterial harmful to a minor (AS 11.- 
66.3^0) and the r e l a te d af firmative defense (AS 1 1 . 6 6 . 3 9 0 ) :

The "unlawful e x h i b i t i o n "  provision, AS 11.66.380, w o u l d  
apply to the di sc l o s u r e  or showing of "material harmful to a 
minor" in a business or commer c ia l setting. It initially 
distinguishes on the basis of whether a minor ma y be oresent 
in any portion of a b us i n e s s  premises. The offense cr 
"unlawful exhibition" occurs if the minor is permitted on 
the premises with ou t p a r en ta l  supervision--that is, if 
access to the prem is e s is not restricted to adults--ana the 
person responsible for the business premises makes no effort 
to prevent the m i n o r  from being able to vi ew  harmful 
material. The " u n l aw fu l exhibition" provision also acts to 
prohibit display of m a t e r i a l  that is harmful if the display 
is viewable by a m i n o r  w h et he r or not accessible by that 
minor, that is, w h e r e  only the minor may act to prevent his 
OT ileT OWn cXpCOUTc t-U InaCerirtx . x i.uaii.y , Ci'.c u.iaWiUi 
exhibition" p ro vi s io n precludes employment or use of a m i no r 
when the harmful m a t e r i a l s  wo ul d b o  handled b y  or dis pl ay ed  
to them. Violation of the provision constitutes a class A 
n i s ce me an o r.

The related affirmative defense provision, AS Il.66.390, is 
included in order to protect business owners and employees 
who make reasonable p re ca u t i o n a r y  efforts, and to pr e cl ud e 
interference with the rights of a parent to the minor.

Deception to obtain m a t t e r  harmful to a minor (AS l l .66.-
w u r .
The elements of the crime of "deception" are defined w i t h  
reference to efforts to aid or assist a minor to obtain 
material that is h a r m f u l  to a minor or to gain admission to 
a performance that is harmf ul  to a minor. They address 
attempted m i s r e p r e se nt a ti on  by one claiming to be the 
parent, guardian, or spouse of the minor, the provision of 
phony identification to the minor, false representation by 
the minor, and use of false identification bv the minor. 
Violation of any of these provisions is made'a class A 
misdemeanor.
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Compelling acceptance of o b j e c t i o n a b l e  materials (AS 11,66.-
3 W : -------------------------------------------------------------------------

This section defines as a crime nry eff or ts  1.:v i oistribisror 
to link sales to business r e t a il or s oi pornographic 
m at erials to the provision for sale of nor-sexual materials. 
V i o l a ti o n of the section is d e f i n e d  as a class /.
’•'.it: d e m e a n o r .

Presum ption and evidence of k n o w l e d g e  (AS I I.6 6 . 4 9 0 ) :

This section collects and sets out cert ai n technical legal 
•equiremer.r r relevant to mat te rs  oi pruor in prosecutions 
brought under the preceding legal provisions.

Subsection (a) permits .» p r o s e c u t i o n  based on evidence that 
cr.e ueieneant has provided or s u p p i i e a  sexua.iv explicit 
works. It makes a presumption tliat a dealer in materials or 
performances knows the c ha ra c te r of tnat in which he or sne 
seals if the dealer has actual or c on st r u c t i v e  notice, 
whether or not the dealer has p r e c i s e  knowledge of cne 
specific content of those m a t e r i a l s  or that performance. 
Proof that the dealer is involved in Droviding rr sunolvinc 
sexuaiiv c/plxcit works permits an i nf erence that the dealer 
is aware that the material or o e r f o r m a n c e  contains the kind 
cf ooncuct or exhibitions that are a d d r e s s e d  ir. this legis- 
_ e t i o n .

Subsection (b) defines the sc ienter re q ui rements applicable 
to prosecutions. Since the thrust of this legislation is to 
proscribe calculated purveyance or d i s tr ib ut io n of obscene 
materials and materials harmful to minors, the provision is 
grounded on the requirement of S mi th  v. C a l i f o r n i a , 361 U.S. 
147, 4 L.Ed.2d 205, 80 S.Ct. 213 (1957) , t h a t , rather than 
requiring proof of specific k n o w l e d g e  of contents of m a t e­
rials, one's general awareness of the content of the m a t e­
rials is sufficient to meet the s c i e n t e r  test. The sub­
section permits a fact trier to p r e s u m e  knowledge of the 
character of materials or of a p e r f o r m a n c e  by the owner or 
mana ge r of a commercial establishment, or by their agents or 
employees, if they have "actual or c o n st r uc ti ve  notice of 
the nature of the materials or the p e r f or ma nc e, " without 
requiring that the person have preci se  knowledge of its c o n­
tents .



Representative Mike Milici
Rage 6
February 8, 1989

Subsection (c) speaks to prosecutions in which knowledge of 
the character of material or a performance, or that a device 
is a "sexual device," is at issue. The provision directs 
that it is evidence of that knowledge that the defendant had 
received actual notice of the character of the material, the 
performance, or the device, and specifies how that notice 
may be given by the attorney general or a pr o secuting a t­
torney.

A related provision, subsection <ci) , relates the nature of 
the evidence that rnav be acc en te d bv a court relevant ’•n the 
proor of a defendant's knowledge of the ch a racter of s e x­
ually explicit ma terial or as to an obscene performance, or 
of knowledge as to whether or not a device is a sexutl d e­
vice.

Definitions (AS 1 1 . 6 6 . 4 9 9 ) :

This section sets out the definitions s p e ci fi ca ll y  a p p l i c­
able to this legislation. Note, especially, the following 
de finitions:

-- "harmful to a minor," drafted with an eye toward 
nefining suitability or material for juveniles or. the 
basis of the "variable obscenity" basis of M i l l e r and 
G i n s b e r g ;

-- "obscene," based on the standards fcr de termining 
obscenity discussed in Miller, brief ly  summarized in 
the introductory paragraph of this memo; and

-- "prurient," defined in a manner that permits c o n­
sideration of the nature of the appea l of the m aterial 
or of a performance; the technical terms that compose 
the definition are themselves also defined in this s e c­
tion.

J C : gc 
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Representative Max I’. Gruenherj», Jr.
District II 

Sponard, Upper Midtown Anchorage

February 28, 1989

Don Johnson
1500 Russian Jack Drive 
Anchorage, AK 99508

Dear Mr. Johnson:

Thank you for your public opinion message on HB 133, the 
ob lenity legislation. A copy is enclosed.

I'm sorry you were not able to testify at the teleconference. 
It has always been my policy to allow any and all public 
testimony. If you will send me your written testimony, I'll 
be glad to include it in the record. The House Judiciary 
Committee staff wil1 let you know of any future hearings on 
the bill so you can testify further if you would like.

Thank you again for contacting me.

Cordially,

Enclosure



M otion  P icture Association
or Amkrica. Ini 

1133 Avhni'bof nir. A mpikia*

Nhw York, N Y. 10036

* 0 .1 aiS'Moeim 
T | . r »  a M J I I 7  C r i i l . M i  
Twro"*" 212*391 9230

Memorandum in OcPoiWon to Alsika.HB 133

This memorandum Is respectfully submitted on behalf of the Motion Picture Association 
of America, In. (MPAA), a trade association representing many of the major producers 
and distributors of motion picture uistributors in the United States in opposition to 
Alaska HB 133. All MPAA members companies distribute motion pictures for theatrical 
exhibition.

The Bill

HB 133 would enact an om nibus o b sce n ity  s ta tu te  r e fe r r e d  to  as t h e  "O bscenity  A ct" .  
Section  11.66.1*99 of th e  "O bscenity  A c t"  provides th a t  the  def in it ion  of “com m unity  
s tandards"  is the m unicipality  or v i l lage  in which th e  c r im e  occurred .

S ta tew id e  Community S tandards  Should Be U tilized

The MPAA respectfully  su b m its  th a t  jurors in th e  rj t a t e  of A laska should u tilize  
s ta tew id e  community s tandards  in o bscen ity  prosecutions. The app lica tion  of s ta tew ide  
obscenity  standards f a c i l i t a te s  th e  un ifo rm  app lica tion  of law w ith in  the S ta te  of 
Alaska. A patchwork of in co n s is ten t  local s tandards , from each  of th e  judicial d is t r ic ts  
in Alaska would impose an im possib le  burden  on th e  free  flow of p ro te c te d  co m m erce .

Thus, if a national d is tr ibu to r  of m o tion  p ic tu res ,  books, or m agaz ines  w are  fo rced  to 
rev iew  hundreds of d i f fe ren t  loca l s tan d a rd s  in e a c h  s ta te ,  the  d is tr ibu tion  of m a te r ia ls  
p ro te c te d  by the First A m en d m en t  would be  severely ham pered . The co s t  of d is tribution 
would also increase su b s tan tia l ly ,  l im iting availab ility  of  motion p ic tu res ,  books, and 
m agazines  to the public. D is t r ib u to rs  of such p ro te c te d  m ate r ia ls  m ay simply th row  up 
the ir  hands and cease d is tr ib u tin g  th e ir  works ra th e r  than  face  p rosecu tion  in hundreds of 
d if fe ren t  jurisdictions.

In addition, if a "local co m m u n ity "  obscen ity  s tandards  w ere  en a c ted ,  p roduction costs  
and  th e  risks associa ted  with  p ro d u c tio n  would increase  trcm cdously j thus , l imiting the 
funds available for m otion p ic tu re  product*  Producers of  such cons t i tu tiona lly  p ro tec ted  
m a te r ia ls  might simply be fo rced  to  c e a s e  exhibition  o f  th e ir  w ork r a th e r  th an  face  
prosecutions in hundreds of d i f f e r e n t  jurisdictions.

MPAA members include!
Buena Vista Pic tures D istr ibu tion ,  Inc., Columbia P ic tu re s  E n te r ta in m en t ,  Inc., MCM/UA 
Com m unications Co., Orion P ic tu re s  C orpora tion ,  P aram oun t P ic tu roe  Corporations 
Tw entie th  Century  Fox Film C o rp o ra t io n ,  Universal C i ty  Studios, Inc., Warnar Bros. Inc.



An Overview of State Obscenity Laws

A review o( state obscenity law Indicates that twenty-three states, after considering the 
merits of the issue, have adopted "statewide standards’̂  either by statutory enactment 
or Judicial construction, fifteen states do not specify whether state or local standards 
should be .used , five states do not regulate content and only seven require local 
standards. MPAA urges that the Alaska legislature continue to retain sta tew ide  
standards.

Conclusion

We urge the State o f Alaska to recogn ize  the enormous burden imposed by a myriad of 
conflicting  local standards, and to am end the proposed "Obscenity Act" to require 
statew ide community standards. The MPAA believes that statew ide standards facilita te  
the distribution of material protected  by the Pirst Amendment.

o
These s ta te s  include Alabama, A rizo n a ,  Arkansas, C alifo rn ia ,  C onnecticu t,  Georgia, 

Hawaii, Illinois, Indiana, Michigan, M issouri, M ontana, N ebraska, New Jersey , New York, 
N orth  Dakota, Oklahoma, Oregon, Pennsylvania , Rhode Island, Tennessee, Texes, and 
West Virginia.

These s ta te s  include Colorado, D e law are ,  Idaho, Iowa, Kansas, Kentucky, Louisiana, 
M aryland, Mississippi, North  C arolina, O hio , South Caro lina , Wasnington, Wisconsin and 
Wyoming.

^ These s ta te s  include Alaska, Maine, New Mexico, South D akota and Vermont.

^ These s ta te s  include Florida, M ossochusetts ,  Minnesota, N evada, New Hampsh.rc, Utah 
and  Virginia.

2/21/39



P o l i c y  #4
C e n s o r s h i p  of Obscenity, P o r n o g r a p h y  and I n d e c en c y

(a) T he A C L U  opposes any restraint on the right Co create, 
p u b l i s h  or d i s t r i b u t e  m a t e r i a l s  to adults, or the right of a du lt s 
to c h o o s e  the mat e ri al s they read or view, on the ba si s of 
o b s c e n i t y ,  p o r n o g r a p h y  or indecency. Freedom of s p e e c h  and pr es s  
and f r e e d o m  to read can be s af eg u a r d e d  e f fe ct iv e ly  o n l y  if the 
F i r s t  A m e n d m e n t  is applied stri c tl y -- to pro hi b it  any 
r e s t r i c t i o n  on these basic rights. In purs ui n g this policy, the 
A C L U  e m p h a s i z e s  that it is neit he r  urgi n g the c i r c u l a t i o n  nor 
e v a l u a t i n g  the merit of such material.

★ *  *

(b) Laws which punish the distribution or exposure of such 
material to minors violate the First Amendment, and inevitably 
restrict the right to publish and distribute such materials to 
adults. The complex social problems which prompt such statutes 
cannot be solved by limiting freedom of speech and press and 
avoiding the real causes.

The ACLU is well aware of the concern of parents, clergy and 
community officials about the exposure of children to w'.at many 
regard as hard-core pornography, whether through its availability 
at neighborhood stores and newsstands or by its unsolicited 
dissemination through the mails. However, the Union maintains 
that a causal relationship between exposure to sexually explicit 
material and juvenile delinquency has never been carried to the 
point of definitive proof. (See policy on Comic Books.) As a 
practical matter it would appear that there can be no substitute 
for parental responsibility. Inevitably, any legal sanctions • 
would threaten the distribution of non-pornographic materials.

* *  *

(c) The ACLU has long maintained that all definitions of 
obscenity are meaningless because this type of j-dgmenc is 
inevitably subjective and personal. Court and juries continue to 
differ over wl t constitutes obscenity, often including in that 
category materials that have won world-wide acclaim.

The standard chat to be Judged obscene a work must lack 
"serious literary, -rcistic, political or social value" is 
imprecise and uncertain. It is impossible to draw the exact line 
between "important" and "worthless" material because the 
informed, critical community is itself just as often divided on 
Che issue of Che social importance as on the "appeal to prurient

Since these terms are variously defined in different, settings 
bv different individuals, it Is Che Lntencion of this policy to 
cover all meanings from merely sexually explicit material to 
constitutionally-defined obscenity to any group or individual's 
definition of pornography -- including violence.



I n t e r e s t "  of any g i v e n  work. A t t e m p t s  to d e f i n e  " o b s c e n i t y "  
f r e q u e n t l y  r e s u l t  In c o n d e m n i n g  mo st  s e v e r e l y  e x p r e s s i o n  of a 
c o n t r o v e r s i a l  n a t u r e  -- the v e r y  kin d  of s p e e c h  for w h o s e  
p r o t e c t i o n  the F i r s t  A m e n d m e n t  wa s  w r i t t e n .

* *  *

(d) The ACLU believes that the constitutional guarantees of 
free speech and press apply to all expression and that all 
limitations of expression on the ground of obscenity, pornography 
or indecency are unconstitutional. But 30 long as courts sustain 
such limitations in.any form, it will also work to minimize their 
restrictive efJect. Under the First Amendment and the due 
process clause of the Fifth Amendment, such statutes should be 
required to define precisely the forms of proscribed speech, 
provide strict procedural safeguards, and choose the least 
restrictive methods of regulation.

The following safeguards for freedom of expression should be 
required:

1) Any statutory definition of obscenity iua3t be drawn 
precisely and narrowly.

2) Creators, publishers and producers, their distributors, 
exhibitors and retailers, should not be threatened with the 
sanctions of criminal statutes for distributing or being 
connected with a work before it has been determined obscene in an 
adversary civil proceeding with a standard of proof of clear and 
convincing evidence. The 3tate should be required to select a 
civil proceeding, as the least restrictive method of censorship.

3; Obscenity statutes should provide for prompt trials, 
determination and appellate review within specified time periods; 
and to require proof of scienter under clearly defined and 
reasonable standards.

4) Obscenity statutes should assure defendants the right to 
counsel; and if 3 defendant is acquitted, the defendant should be 
entitled to recover the costs and reasonable attorneys' fees 
incurred in defending the person's First Amendment rights.

5) Creators, publishers and producers, the<r distributors, 
exhibitors and retailers, should not be submitted to harassment 
by a multiplicity of proceedings. The state should not be 
entitled to subject a work to more than one civil proceeding to 
determine its obscenity. This could be accomplished either by 
requiring that Its Attorney General institute such proceeding (or 
designate a district or county attorney to do so), or by 
providing that once an obscenity proceeding has been commenced in

Legislators, courts, law enforcement personnel and citizens 
groups have over the decades tried to censor materials found to 
be distasteful or punish those who create or deal In It. 
Techniques and definitions have changed over the years and this 
policy reflects responses to the various law enforcement 
approaches although some may be out-dated and some are in their 
Infancy.



a s ta te  a g a i n s t  a work, no o t h e r  p r o c e e d i n g  may be i ns ti tu te d  
a g a i n s t  the sam e w o r k  in o t h e r  c o u n ti es , c i ti e s or towns until 
and unless t here ha3 be en  a final j u d g m e n t  that the w o r k  is 
o bs ce ne . (For the d u e  p r o c e s s  a s p e c t s  of o b s c e n i t y  h e a r i n g s  in 
the b r o a d c a s t  media, see p o l i c y  on D i v e r s i t y ,  C e n s o r s h i p ,  and FCC 
R e g u l a t i o n .)

6) D i s t r i b u t o r s ,  e x h i b i t o r s  and r e t a i l e r s  s h ou ld  not be 
o b l i g e d  to risk p u n i s h m e n t  by m i s j u d g i n g  the age of a minor. Su ch  
p e r s o n s  s h o u l d  not be r e q u i r e d  to k e e p  reco rd s  of e v i d e n c e  
s u b m i t t e d  by minors; and s h o u l d  be e n t i t l e d  to rely r e a s o n a b l y  on 
a m i n o r ' s  s t a t e m e n t  of age.

7)  T h e r e  s h o u l d  no t  be a  v a r i a b l e  s t a n d a r d  of o b s c e n i t y  for 
minors. [ B o a r d  M i n u t e s ,  A p r i l  13-1 A, 1985.]

★ ★ ★

( e )  The ACLU o p p o s e s  a l l  z o n i n g  p l a n s  r e s t r i c t i n g  t h e  
a v a i l a b i l i t y  o f  b o o k s ,  m o v i e s  and o t h e r  c o m m u n i c a t i o n s  med i a  
b e c a u s e  o f  t h e i r  c o n t e n t .  The ACLU h a s  l o n g  op p os ed  a ny  
r e s t r a i n t  on t h e  d i s s e m i n a t i o n  o f  m a t e r i a l s  on g r o u n d s  o f  
o b s c e n i t y .  I t  t h e r e f o r e  b e l i e v e s  t h a t  z o n i n g  p l a n s  d e s i g n e d  to  
r e g u l a t e  s o - c a l l e d  p o r n o g r a p h i c  m a t e r i a l s  c o m p r i s e  a n o t h e r  form 
o f  r e s t r a i n t  t h a t  i m p i n g e s  on c o n s t i t u t i o n a l l y  p r o t e c t e d  
s p e e c h .  The b r e a d t h  o f  z o n i n g  o r d i n a n c e s  i n e v i t a b l y  i n h i b i t s  t h e  
f u l l  and f r e e  e x c h a n g e  o f  i n f o r m a t i o n  and e x p r e s s i o n .  [ B o a r d  
M i n u t e s ,  J u n e  1 8 - 1 9 ,  1977 ,  A p r i l  1 3 - 1 4 ,  1 9 8 5 . ]

*  ★ ★

( f )  S t a t u t e s  t h a t  r e s t r i c t  p o r n o g r a p h y  on t h e  g round  t h a t  i t  
c o n t r i b u t e s  t o  t h e  s u b o r d i n a t i o n  o f  women v i o l a t e  t h e  f r > e  p r e s s  
and f r e e  s p e e c h  g u a r a n t e e s  o f  t h e  F i r s t  Amendment.  The ACLU 
o p p o s e s  any  f o rm o f  s e x  d i s c r i m i n a t i o n  a g a i n s t  women o r  men, b u t  
c e n s o r i n g  s p e e c h  w i l l  in  t h e  end l e a d  t o  more i n t o l e r a n c e ,  no t  
l e s s .

P r o p o n e n t s  o f  s u c h  s t a t u t e s  c o n t e n d  t h a t  p o r n o g r a p h y  i s  a  
f o rm o f  s e x  d i s c r i m i n a t i o n  b e c a u s e  i t  r e i n f o r c e s  an i n f e r i o r  
image  o f  women and t h u s  harms  w o m e n ' s  s t a t u s .  They  a r g u e  t h a t  
p o r n o g r a p h y  a l s o  l e a d s  t o  p h y s i c a l  a b u s e  o f  women, b y  i n c r e a s i n g  
m a l e  a g g r e s s i o n  t o w a r d s  them;  a l s o  t h a t  a c t r e s s e s  and m o d e l s  a r e  
o f t e n  p h y s i c a l l y  and p s y c h o l o g i c a l l y  a b u s e d  in  t h e  a c t u a l  
p r o d u c t i o n  o f  p o r n o g r a p h i c  m o v i e s  and p h o t o g r a p h s ,  t y p i c a l l y  by  
b e i n g  c o e r c e d  i n t o  s e x .

P o r n o g r a p h y ,  h o w e v e r ,  i s  s p e e c h ;  i t  i s  no t  c o n d u c t .  C e r t a i n  
p o r n o g r a p h i c  m a t e r i a l s  may be  o f f e n s i v e  t o  some and p e r h a p s  mos t  
A m e r i c a n s .  Y e t  many p u b l i c a t i o n s  and f i l m s  »’h i c h  b ro a d  s e g m e n t s  
o f  th e  p u b l i c  may w i s h  t o  s e e  o r  r e a d ,  r a n g i n fc f rom c u r r e n t  
c u l t u r a l  e x p r e s s i o n  to  r enowned  w o r k s  o f  a r c ,  c o u l d  be c o n s t r u e d  
a s  p o r n o g r a p h y  and f a c e  r e s t r i c t i o n  un d e r  t h e s e  s t a t u t e s .

Some a s s e r t  c h a t  t h e r e  i s  " s c i e n t i f i c  p r o o f "  sh o w i n g  an 
a c t u a l  c a u s a l  r e l a t i o n s h i p  b e t w e e n  v i e w i n g  o f  p o r n o g r a p h y  and 
a n t i - s o c i a l  b e h a v i o r .  The ACLU b e l L e v e s ,  h o w e v e r ,  c h a t  no 
d i f f e r e n t  t e s t  o f  t h e  e f f e c t s  o f  s p e e c h  i s  a p p l i c a b l e  in  t h i s  
a r e a  a s  in any  o c h e r  a r e a .



M u c h  e x p r e s s i o n  m ay o f f e n d  the sens ibi Li ties of p e o p l e  and 
i n d e e d  h av e a h a r m f u l  impact of some. But this is no r eason to 
s a c r i f i c e  the F i r s t  A m e n d m e n t .  T h e  Fi rs t A m e n d m e n t  does not 
a l l o w  s u p p r e s s i o n  of s p e e c h  b e c a u s e  of the p o t e n t i a l  harm.

S o c i e t y ,  m o r e o v e r ,  ha s  amp l e  means  o t h e r  than s u p p r e s s i o n  
f o r  d e a l i n g  w i t h  the  t y p e s  o f  harm t h a t  some c o n t e n d  a r e  c a u s e d  
o r  a g g r a v a t e d  b y  p o r n o g r a p h y .  E n f o r c e m e n t  o f  c r i m i n a l  l a w s  
r e g a r d i n g  a s s a u l t ,  c o e r c e d  s e x ,  k i d n a p p i n g  and t r e s p a s s i n g ;  
s t r e n g t h e n i n g  o f  r a p e  l a w s  i n c l u d i n g  e l i m i n a t i o n  o f  t h e  " s p o u s a l  
r a p e "  e x c e p t i o n  under  w h i c h  h u s b a n d s  may n o t  b e  p r o s e c u t e d  f o r  
r a p i n g  t h e i r  w i v e s ;  e n f o r c e m e n t  o f  T i t l e  V I I  ' ' o f  th e  C i v i l  R i g h t s  
A c t  o f  1964 )  and o t h e r  s e x  d i s c r i m i n a t i o n  l a w s  a r e  l e g i t i m a t e  
r e m e d i e s .  V i c t i m s  o f  s e x u a l  o f f e n s e s  may a l s o  h a v e  g r o u n d s  t o  
s u e  f o r  damage s  f o r  t o r t s  o r  c o n t r a c t  c l a i m s .  [ B o a rd  M i n u t e s ,  
A p r i l  1 3 - 1 4 ,  1 9 8 5 . )

*  *■ *

( g )  The ACLU b e l i e v e s  t h a r  t h e  F i r s t  Amendment p r o t e c t s  th e  
d i s s e m i n a t i o n  o f  a l l  f o rm s  o f  c o m m u n i c a t i o n .  The ACLU o p p o s e s  on 
F i r s t  Amendment g ro u n d s  l a w s  t h a t  r e s t r i c t  the  p r o d u c t i o n  and 
d i s t r i b u t i o n  o f  any  p r i n t e d  and v i s u a l  m a t e r i a l s  e v e n  when some 
o f  t h e  p r o d u c e r s  o f  t h o s e  m a t e r i a l s  a r e  p u n i s h a b l e  un d e r  c r i m i n a l  
l a w .

The ACLU v i e w s  the  u s e  o f  c h i l d r e n  in  the  p r o d u c t i o n  o f  
v i s u a l  d e p i c t i o n s  o f  s e x u a l l y  e x p l i c i t  c o n d u c t  a s  a  v i o l a t i o n  o f  
c h i l d r e n s 1’ r i g h t s  when su c h  u s e  i s  h i g h l y  l i k e l y  to  c a u s e :  a )
s u b s t a n t i a l  p h y s i c a l  harm o r ,  b )  s u b s t a n t i a l  and c o n t i n u i n g  
e m o t i o n a l  o r  p s y c h o l o g i c a l  ha rm. ’ Gove rnment  q u i t e  p r o p e r l y  h a s  
t h e  means  t o  p r o t e c t  t h e  i n t e r e s t s  o f  c h i l d r e n  in  t h e s e  
s i t u a t i o n s  b y  t h e  u s e  o f  c r i m i n a l  p r o s e c u t i o n  o f  t h o s e  p e r s o n s  
who a r e  l i k e l y  t o  c a u s e  s u c h  harm to  c h i l d r e n .  [B o a rd  M i n u t e s ,  
J u n e  12 ,  1 9 8 5 . ]

P e r s o n s  who c a u s e  su c h  harm to  c h i l d r e n  w i l l  u s u a l l y  be t h o s e  
who f i n a n c e  t h e  s e x u a l l y  e x p l i c i t  d e p i c t i o n s ;  t h o s e  who p r o c u r e  
t h e  c h i l d r e n ;  t h o s e  who e n g a g e  in  s e x u a l  a c t i v i t y  w i t h  t h e  
c h i l d r e n ;  and t h o s e  who o t h e r w i s e  a c t i v e l y  c o n t r i b u t e  on t h e  s e t  
t o  t h e  p r o d u c t i o n .  Each s i t u a t i o n ,  h o w e v e r ,  mus t  be e x a m i n e d  to  
d e t e r m i n e  a s p e c i f i c  i n d i v i d u a l ' s  p a r t i c i p a t i o n  in th e  a c t i v i t y .



-  1 0  -

P o l i c y  #5
C o m i c  Books

The ACLU r e c o g n i z e s  t h a t  comic  b o o k s ,  l i k e  the  o c h e r  ma s s  
m e d i a ,  may p l a y  an i m p o r t a n t  p a r t  in the  d e v e l o p m e n t  o f  
c h i l d r e n ' s  mind and b e h a v i o r .  But  in v i e w  o f  the  d i v e r g e n t  - -  
e v e n  c o n t r a d i c t o r y  —  o p i n i o n s  e x p r e s s e d  b y  r e s p o n s i b l e  and 
q u a l i f i e d  p e r s o n s ,  t h e r e  i3  a s  y e t  no d e f i n i t i v e  b a s i s  f o r  
a s s u m i n g  t h a t  c r i m e  c o m i c s  a r e  a  s i g n i f i c a n t  c a u s e  o f  j u v e n i l e  
d e l i n q u e n c y .  U n t i l  i t  i s  shown c h a t  th e  c i r c u l a t i o n  o f  c r i m e  
c o m i c  b o o k s  c o n s t i t u t e s  a  c l e a r  and p r e s e n t  d a n g e r  w i t h  r e s p e c t  
t o  t h e  o c c u r e n c e ,  o r  c o n t i n u a n c e ,  o f  j u v e n i l e  d e l i n q u e n c y ,  and 
u n t i l  a l t e r n a t i v e  means  t o  comba t  t h i s  e v i l  a r e  shown to  be  
i n a d e q u a t e ,  t h e r e  i s  no j u s t i f i c a t i o n  f o r  c u r t a i l i n g , a  b a s i c  
r i g h t  g u a r a n t e e d  b y  th e  C o n s t i t u t i o n  —  a f r e e  p r e s s  unhampered  
b y  g o v e r n m e n t a l  i n t e r f e r e n c e .  To condone  p r e - c e n s o r s h i p ,  e v e n  o f  
a  f e w  s e l e c t e d  s u b j e c t s ,  i s  t o  i n v i t e  a  s p r e a d i n g  o f  c e n s o r s h i p  
t o  o t h e r  r e a d i n g  m a t e r i a l .  P r i v a t e  g r o u p s  w h i c h  s e e k  to  
i n c u l c a t e  t h e i r  p a r t i c u l a r  p o i n t  o f  v i e w  a r e  a l w a y s  e a g e r  t o  
b r o a d e n  t h e  s c o p e  o f  banned m a t e r i a l  and s e i z e  on c e n s o r s h i p  a s  
an a l l y .  S e l f - i m p o s e d  c o d e s  o f  p r o p r i e t y  a d o p t e d  b y  t h e  c om ic  
b ook  i n d u s t r y  and s u p e r v i s i o n  b y  v o l u n t e e r  c i t i z e n  " w a t c h d o g  
c o m m i t t e e s "  o v e r  t h e  c o n t e n t s  o f  n e w s s t a n d s  and b o o k s t o r e s  a r e  
l i k e w i s e  i m p r o p e r  in  t h e i r  e f f e c t s  o f  i n h i b i t i n g  b o th  t h e  
c r e a t i v e  a r t i s t ' s  f r e e  e x p r e s s i o n  o f  i d e a s  and th e  i n d i v i d u a l  
p a r e n t ' s  f r e e d o m  to  c h o o s e  w h a t  h i s  and h e r  c h i l d r e n  w i l l  r e a d .  
( S e e  a l s o  p o l i c y  on Mot ion P i c t u r e  and Book C o d e s . )  ,

The Union i s  a w a r e  o f  p a r e n t a l  c o n c e r n  o v e r  j u v e n i l e  
d e l i n q u e n c y .  As a  p r a c t i c a l  m a t t e r ,  h o w e v e r ,  i t  wou ld  a p p e a r  
t h a t  t h e r e  c an  be no l e g a l  s u b s t i t u t e  f o r  p a r e n t a l  r e s p o n s i b i l i t y  
and f o r  t h e  i n f l u e n c e  e x e r t e d  b y  t h e  home, s c h o o l s ,  c h u r c h e s ,  and 
communi t y  o r g a n i z a t i o n s  on t h e  d e v e l o p m e n t  o f  c h i l d r e n ' s  r e a d i n g  
h a b i t s ,  and f o r  t h e  work  o f  t h e s e  i n s t i t u t i o n s  in r e m o v i n g  t h e  
m o s t  b a s i c  c a u s e  o f  d e l i n q u e n c y .  The ACLU a l s o  e n d o r s e s  
c o n t i n u a n c e  o f  i n v e s t i g a t i o n s  i n t o  t h e  c a u s a l  r e l a t i o n s h i p  —  o r  
l a c k  o f  i t  - -  b e t w e e n  comic  book s  and j u v e n i l e  d e l i n q u e n c y ,  
i n v e s t i g a t i o n s  w hose  r a m i f i c a t i o n s  may w e l l  l e a d  to  k n o w l e d g e  o f  
t h e  e f f e c t s  o f  a l l  mas s  med i a  upon human b e h a v i o r .  [ B o a r d  
M i n u t e s ,  J u n e  7 ,  1954,  May 23 ,  1955 ,  F e b r u a r y  1 4 - 1 5 ,  1970 ;  
C e n s o r s h i p  o f  Comic Books ,  1 9 5 5 . ]

( S e e  a l s o  p o l i c y  on C e n s o r s h i p  o f  O b s c e n i t y ,  P o r n o g r a p h y  and 
I n d e c e n c y . )
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tMORANDUM
Max Gruenberg/Pcter Goll 
House of Representatives

State of Alaska
O AT I i  

FILE NO: 

TELEPHONE NO. 

SUBJECT

February 21, 1989

HB 133 - An Act Relating 
to Obscenity

ohn Salemi
'ctlng Public Defender

The  att»ch«d momo 1c 1n r a s p o r s o  to y o u r  r<a qup<f  f o r  cnmmpnt. on the 
above-referenced propuspri legislation. This attached memo was prepared 
last year 1n response to a request by Representative M1ke Miller who at 
that time was sponsoring HB 449. HB 449 was very similar to the present HB 
133, except that HB 133 eliminates the crime of "Commercial Nudity". 
Therefore, Lhe section 1n the attached memo of the same name (which begins 
on page 11 of said memo) 1s no longer applicable to the obscenity bill 
under discussion this session.

Do not hesitate to contact my office if you need further information 
concerning llila proposal.

JBS:sh

, i
Attachment

cc: Representative Mlke M U l e r
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TO: Dana Fabe DATE: A p r i l  ll, 1988

} FILE NO. • 4

\
T ^ RU: TELEPHONE NO.

s u b j e c t : pro po s ed  o b s c en it y

S t a tu te
FROM: S e n  Tan

I n t r o o u c t i O H

This is a q ui c k review of the p r o p o s e d  a c t  regulat i ng  obscenity. 

I h a v e . h i g h l i g h t e d  the potential' legal a n d  c o n s t i t u t i o n a l

p r o o i e m s  w l c h  Lina ptopooca *at.

j i . 6 6 . 3 Q Q _ - . P . E m g U n - g , Q b s . s f t n i J a ?

This s e c t i o n  m a k e s  it a c rime to p r o m o t e  obscenity. The ma in  

p r o b l e m  in this s e c t io n c o n c e r n  the r e l e v a n t  m e n t a l  state.

Under 1 1. 66 . 30 0( a) (1 ) and (a)(2) a p e r s o n  c o m m i t s ' t h e  crime of 

p r o m o t i n g  o oa c ewiLy ir uhc p«i-oon Vinowi * n n p " of the

c h a r ac t er  of the material or p e r f o r m a n c e  d o e s  s o m e t h in g to 

p r o m ot e the sale of the material.

; i
• i

As c e f i n e d  in 11 .6 6 .4 40 (a ),  a p e r s o n  "has k n o w l e d g e  of the 

c h a r a c t e r  of the material or of a p e r f o r m a n c e  if the p c rc on
i

KngVS/ _ti&s_ce-Ai>on to .know, ^ k a . s.-a__b e . U s f  or g r o u n d  l o r _ beli&f

w c r r a n t c  f.u r fc h_»r_. i r .g  u ix _ y, rhar rhn m a t e r i a l  or pe rformanoo

contains, d e p i c t s  I o b j e c t i o n a b l e  material] ... whether or not the

* ,



person has precise knowledge or the specific content of the 

material or performance". Such a broad definition of having 

knowledge Would incluae intentional conduce, Knowing rnnrluct, 

Kcokioae tfonmirt-., negliqent conduct and a mental state which 

approaches strict liability. This section imposes a duty on a 

person to find out if the content of the material or performance 

could be deemed obscene.

In addition, Section 11.0 6 .440 (U). iiupooco iteiafc liability on 

anyone who comes into contact with the material. Anyone who
1

handles, distributes or promotes the material "aav be presumed to 

h a y s  KD s w K a a £ . . < ? *  . , th ,g  .Pl i a i A c t ^ c  th<?
1

performance if the owner, manager, agent or employee has actual 

or constructive notice of the nature of the materials". This
1 *

section imputes knowledge and liability on every person in the
tt

cnain or custody of any offensive material. Needless to say, it
1

would have an extremely chilling erfect on persons, who work in
1

any booxstore, library, video store or cinema. Not only would 

the ultimate retailers be liable, hut the distributing agencies 

including UPS, the postal service, or a messenger .'service would 

also be liable.
\

The mental state discussed above applies not only to this section
1

but to other sections of the proposed act as well. There appears 

to he problems with the mens rea requirement. At least 

ll.b6.440(b) vould seem to say that anyone who comes in contact 

with any offensive material is presumed to have the requisite

4
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mental state. H o wever, t he s t a t u t e  does n ot m a k e  t h i s  

p r e s u m p t i o n  r en ut t a b l e .  A* a result, I b e l ie ve  s e c t i o n  440(b) 

u n c o n s t i t u t i o n a l l y  s h i ft s the D u r d e n  of proof. ■gjU'ltifffcl’Qffl X t  

M o n t a n a , 99 S.Ct. 2450 (1979); < 104 S.Ct. 1673

(1984). f ur th ermore, 11. 6 6. 44 0( a)  would al l ow  c o n v i c t i o n  of a 

m i s d e m e a n o r  or c lass c ielony on » minimal s h o w i n g  of n e gl ig e nc e.  

Rec en tl y the A l a s k a  c ourts have sh ow n  c o n c e r n  of a l l o w i n g  

criminal c o n v i c t i o n s  w h i c n  carry Jail time b ac od  on s t r i c t  ^

l iability, fifti Bftran v. S t a t e , 705 P . 2d i280 (Alaska App. 1985).
I

I »

On a p ra ctical level, g i v e n  the m i n i m a l  men s 1 4 3  r eq ui r e m e n t ,  any 

carrier, d i s t r i b u t o r  a n d  r e t a i l e r  (including e m p l o y e e s  such as
I

store clerks) w o u l d  ha v e to f i n d  o u t  w n a t  t h e y  we re  c a r r y i n g  or 

selling. This w o u l d  be an i m p o s s i b l e  D u r d e n  to meet, a n a  w o u i a  

leaa to u n e n f o r c i b i l i t y  or s e l e c t i v e  p r o s ec ut io n.

J

There are further p r o b l e m s  w i t h  1 1. 66 .3 00 ,  as s u b s e c t i o n  

(a )( 1 ) (C) m a t e s  it a crime for "any on e to p o o o c o a  or c o n t r o l  

o D s ce ne  material w i t h  the p u r p o s e  of v i o l a t i n g  this section".

Since the wo r ds  “p u r p o s e  or v i o l a t i n g  this s e c t i o n "  are n o w n e r e

cic.£in.«« • m ( . . i i i . v i t  u a u I h  fhp m e r e  o o s s e s s i o n  of
»

o b j e c t i o n a o i e  m a t e r i a l  a crime. In S t a nl ey  v.,.Georgia, 8 99 S.Ct. 

1243 (1969), the U n i t e d  S t a t e s  S u p r e m e  C o u r t  ruled tha t  s tates 

m a y  not p r o n i bi t mere p o s s e s s i o n  of obsce ne  m a t t e r  on tn e  g ro un d
i

c n a t  I t  m a y  l e a d  t o  a n t l a u o l a l  c o n d u c t .  I n  CO r u l i n g ,  f c h o  court*
I

notea the right to p r i v a c y  f o u n d  in the U n i t e d  States

‘ !
Constitution. Since the A l a s k a  C o n s t i t u t i o n  h a s  a n  e v e n  m or eI

I
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e x p l i c i t  p r i va cy  provision/ this section w hi ch  rofkeh mer e  

p o s s e s s i o n  a crime (presumably even in the pri va cy  ,o£ o ne's own 

home) w o u l d  run afoul or Alaska' o tight to privacy, .pay < 

b37 P . 20 494 (Alaska 1975).

G e n e r a l l y /  this s e c t i o n  a n d  other sections use t h e ' te rm  " p r o m o t e H 

ratner l i b e r a l l y  w i t h o u t  d e f i n i n g  it. As a result, the statute
l

couia oe v u l u  i o r  vagucncuu, « ... i t  g i v *  adoe tuatA notice .

or the p r o h i b i t e d  conduct. See M a r k s  ,v_. City of A n c h o r a g e / auu

P . 2d 644, 646 (Alaska 19/2). T hi s statute could m a k e  sharing a 

book w i t n  a f r i e n d  a crime.

li .66.310, - P r o m o t i n g  o b a c e d a J ia.fc.ex l a l _ X a f t a salfi

j

In a s e p a r a t e  aection, 1 1. 66 . 3 1 0 ,  the pr oposed s t at u te  m ak e s

p r o m o t i n g  obsce ne  "♦•eriai for r esale a class C felony. If a
»

p e r s o n  i n t e n t i o n a l l y  p r o m o t e d  obsce ne  material for the s pecific
I

p u r p o s e  of resale, h a v i ng  k n o w l e d g e  of the ch a racter of the
.. l

m a t e r i a l ,  then a c l a s s  C f e lo ny  w o u l d  result. The s e c t io n is
i

trying to make a. d i s t i n c t i o n  b e t w e e n  w h o l e s a l e r s  and m e r e  

r et ai le rs ,  u n r o r t u n a t e i y ,  tne titamic doc s not dotinc tho term
l

"resale" w i t h  any preci si on ,  it includcc any act w h i c h  promotes,
1

offers, or an a g r e e m e n t  to offer, or p o s s e s s i o n  of the m a t e r i a l
i

o* .♦onio Q oar. Mn n overlaDJS s u b s t a n t i a l l y

wiu l i  l l . o 6 . j u 0 a n a  i t  w o u l d  bo d i r f i c u l t  t o  t a l l  A f  a c l a s s  A
m i s d e m e a n o r  or a class C f e lo n y resulted. Since S e c t i o n  310 al s o 

uses tne terra "having knowl e dg e" , all the infirmities of a lack

w l  i i i c u L d l  i U  L «  U l a w u n a w U  e a r l i e r  o p p j .  I C O  t o  t h l o .  o o w t i v * * .

I
- 4 -  1



l i . h f t . 3 2 0  -  A f f i r m a t i v e  P f r f - f ip g f tg

It if an a f f i r m a t i v e  d e f e n s e  thc.t. the o o s c e n e  m a t e r i a l  or 

p e r f o r m a n c e  was " d i s s e m i n a t e d  or p r o m o t e d  for a bona r i d e  a n d  

meaicai/ p s y c h o l o g i c a l , l e g i s l a t i v e /  judicial/ or law e n t o r c e m e n t  

purpose/ by or to a p h y s i c i a n /  p s y c h o l o g i s t /  l e g i s l a t o r /  judge/ 

p r os ec ut or /  or law e n f o r c e m e n t  officer/ or to a p e r s o n  w h o  is 

l e g i t i m a t e l y  a U - i l o L c d  w i t h  one of th*so i n d i v i d u a l s  in the 

p e r f o r m a n c e  of the p e r s o n ' s  d u t i e s " *  Th is  loeems to be an 

lJLlogiettJ. uKicufic under the 1 1 » s toct, the n h n c e n i t y  test 

a d o p t e d  Dy this s t a t u t e . 1 P u r s u a n t  to M i l l e r / m a t e r i a l  is

o o sc en e o m y  if it h as n o  s e r i o u s  s o c i a l l y  r e d e e m i n g  value, ret

tnis artirroative d e f e n s e  a l l o w s  doctors/ judges/ d i s t r i c t  

a t t o r n e y s  and p o l i c e  o f f i c e r s  to t r a f f i c  in w i t h o u t  s o c i a l l y  

r e d e e m i n g  v a lu e m a t e r i a l .  F u r t h e r m o r e /  what c o n s t i t u t e s  a bo n a

tide p u r p o s e  is not a d d r e s s e d .  As it stands, tnis s e c t i o n

a p p e a r s  to allow judgeft, l e g i s l a t o r s  a n d  law e n f o r c e m e n t

o f f i c i a l s  a  m o n o p o i y ^ - i n . p r c m n t iD g  a n d  d i s s e m i n a t i n g  o b s c e n e __________
m a t e r i a l .  ,

In addition, oy s e e K i n g  t o  r e s t r i c t  the c l a s s e s  of; p e r s o n s  w h o
i

can b i e e a m i n a t e  ana p r o m o t e  the m a t e r ia l,  this s e c t i o n  is 

under inclusive. Th er e  a r e  m a n y  p e r s o n s  w h o  s h ou ld  be a b l e  to

O l a s e m i n a c e  t h i a  i n f o r m a t i o n  w i t h o u t  any  l i a b i l i t y .  F o r  e x a m p l e ,
t e a c h e r s  and p r o f e s s o r s  s h o u l d  be a l l o w e d  to d i s s e m i n a t e  o b s c e ne

f i l l e r  v, C a l i f ornia. 93 S.Ct. 2607 (1973).



f
f

m a t e r i a l  f o r  e d u c a t i o n a l  p u r p o s e s .  S i m i l a r l y ,  p u b l i c  d e f e n d e r s  

and o u a r a i a n s  ao l i t e m ,  may need  a c c e s s  t o  o b s c e n e  m a t e r i a l  in 

tne  c o n t e x t  o f  a c a s e .

1,1.66 . 3 3 0 -  j . . JJflV& £

This section makes it a crime for anyone to promote, offer, agree

t o  p ro m o te ,  s e l l  o r  a g r e e  t o  s e l l  or  p o s s e s s  i t  w i t n  t h e  i n t e n t

to promote a sexual device. A sexual device is defined as an 
‘ *-

a r t i f i c i a l  d e v i c e  p r i m a r i l y  d e s i g n e d  to  p h y s i c a l l y  s t i m u l a t e  or

m a n i p u l a t e  the  g e n i t a l s  o r  a n u s .  S e c t i o n  1 1 . 6 6 . 4 9 3 ( a ) .
»

, •

' m e r e  are asacnciaily two major problem* with t M f t  s e c t i o n .  On 

tn e  one han a ,  t h i s _ s e c t i o n  r e a l l y  a o e s  n o t  d e a l  w i t h  o b s c e n i t y ,  

o r  one l e y u l a t i o n  o f  o b s c e n i t y .  I t  i s  d i r e c t e d  a g a i n s t  s a l e  o f  a 

a e v i c e  w hi ch  c o u l d  be u s ed  f o r  s e x u a l  p u r p o s e s ,  i n  o r d e r  t o  

r e g u l a t e  s u c n  a s a l e ,  s u b s t a n t i v e  due p r o c e s s  w o u l a  c e r t a i n l y  

demand t h a t  t h e  d e v i c e  i s  h a r m f u l .  L aF a ve  and S c o t t ,  S u b s t a n t i v e  

C r i m i n a l  Law,  V o l .  I ,  S 2 . 1 2 ( b ) ,  p .  211 ( 1 9 8 6 ) .  A more s e r i o u s  

p ro o l e m  would be th e  v a g u e n e s s  o f  t h i s  s e c t i o n .  G i v e n  t h e  b r oa d  

d e f i n i t i o n  o f  " s e x u a l  d e v i c e " ,  i t  c o u l d  i n c l u d e  p r o p h y l a c t i c s .

In acdition, this section makes it a crime to possess any device 

Witn the interne to promote. Making mere poscofcion a crime, 

would again violate the privacy rights of citizens.

Tn ere  i s  the  s t a n o a r o  a f f i r m a t i v e  d e f e n s e  t h a t  t h e  d e v i c e  wa s
i
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promoted  by uAs ,  d o c t o r *  «u o  j u d ^ g o ,  w u h  An» * v c e D t i o n ,  a s  i t  

i n c l u d e s  " o t h e r  per son© h a v i n g  a bona r i d e  i n t a r e u t -  <n t h a t  

d e v i c e " . I t  i *  d i f f i c u l t  t o  d e t e r m i n e  who i s  c o v e r e d  by  t h i s  

c a t c h  a l l  p r o v i s i o n .

Mak ing an O b s c e n e  Draw in g

T h i s  s e c t i o n  maxe*  i t  a oviMo *«> » » i ( *  *n o b s c e n e  d r a w i n g  in

p u b l i c  o r  in  a p u b l i c  p l a c e .  I t  d o e s  n o t  n a v e  t o  d e f a c e  p u b l i c

pi .wpen. ty .  E u n i b i t i n g  o b s c e n e  m a t e r i a l  wo u ld  a l r e a d y  a p p e a r  t o  be 

a c r i m e  under  1 1 . 6 6  . 3 0 0 ( a ) ( 1 ; ( A )  ( c r e a t e s  an  o b s c e n e  m a t e r i a l  t o  

be p u b l i c l y  p r o m o t e d ) .  I f  t h e  d r a w i n g  o r  g r a f f i t t i  w a s  on p u b l i c  

p r o p e r t y ,  t hen  t h e  c r i m e  i s  a d e q u a t e l y  c o v e r e d  by  t n e  C r i m i n a l  

M i a c n i e r  S e c t i o n s  o f  t h e  Cr imna l  Code.  S e e  AS 1 1 . 4 6 . 4 8 0  -  

n . ' t o . H o o .  A.iUeowt ui.« * < f U U n i  r r i o z - M o f  p r o v i s i o n s  a r e  b r o a d e r  

a s  i c  a 1 * 0  u w v e t *  p r i v a t e  p r o p o r t y .  Tn i a  s e c t i o n  i s  r e d u n c a n t .

U ^ - . X 6 Q - ^ i f i g e m i n i L U r a i l f lL b t r . Ha r m f u l . . L g  A. , Ml n g f .

T h i s  s e c t i o n  make s  i t  a  c r i m e  to  d i s s e m i n a t e  o b s c e n e  or  harmful 

m a t e r i a l  t o  a m i n o r .  T h i s  i s  d i s t i n g u i s h e d  f r o m  p r o m o t i n g  

O D S c e m t y , AS 1 1 . 6 6 . 3 0 0 ,  t o  t h e  e x t e n t  t h a t  t h e  d e f i n i t i o n  of  

o b s c e n i t y  a n c  m a t e r i a l  n a r m f u l  t o  a minor  i s  d i f f e r e n t .  M a t e r i a l  

h a r m f u l  t c  a minor  i s  a  l o w e r  s t a n d a r d  th a n  o b s c e n i t y ,  D e c au s e  

t n e  s t a n c a r d  i s  n o t  w h e t h e r  t h e  m a t e r i a l  a p p e a l s  t o  t h e  p r u r i e n t  

i n t e r e s t  o f  an a a u l t ,  o u t  w h e t h e r  t h e  m a t e r i a l  a p p e a l s  t o  the  

p r u r i e n t  i n t e r e s t  o f  a  m i n o r .  (The r e a t  o f  th e  s t a n d a r d  t r a c k s  

t n e  H e r  s t a n d a r d . )  S e c t i o n  1 1 * 6 6 . 4 9 9 ( 2 ) .  A l t h o u gh  p r e v a i l i n g  

f e o e r a  l aw  w ould  a l l o w  a s t a t u t e  t o  impose  a s t r i c t e r  s t a n d a r d

i i
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where minors are involved, this leads to a situation where the 

stanaarci is constantly shifting. According to tne proposed 

statute, a minor is defined as anyone under the age of 18.

11.66.499(4). Of course, wnat would be orfeneive and narmful to 

a seven year oiu mucn ujlI£h «h l £.*>« wouiw bo harmful to

a  1 7  y o a t  o l o .

Tne lack of a precise standard becomes very troubling when it is ̂

coupled witn tne mental state "having knowledge". As already
«

| r.he term "havinq knowledge" imputes strict iiaonicy

I to some persons and mere negligence (or lower) to others,

j "daving knowledge" also imposes a duty on a person dealing with
i
, the material to' investigate wnetner tne material would be harmf

, to * m i n o r  *nn tr m o . ueiuw whtL aqe c a t e gory.  As it stanH*?, rhn

propcsea Statute puts a trtbieiiduua O u r d c n  on tho p u r v e y o r s  of 

information and entertainment.

| This section uses the term promote (as yet undefined), ana makes
; <

it a crime to possess a controlled material witn the intent to

present it or furnisn it to a minor. Such an extremely broad

provision would impose liability on libraries, bookstores, video

stores, supermarkets ana any agency aisseminatinq information.

An agency wuulu na v e  lu know wnot material it n«c *n<- uhr* t-ha
j

suitaDie audience is. It would no longer be caveat emutor. Bear 

in iQinu that aucn material need not be obscene. As a practical 

result, retailers would be inclined to carry only material 

•uitaoie for ail ages, and this would in effect restrict the

437 P10



availttUll i.Lj ofc material o u i t * o l «  for *dult8.

LLiftfi >.3.7,0 . --Atliifnfltlyg
i

•xuit. acuu^wii *«■ w M e h  is harmful to a m inor

t>uc not obscene. It is e s s e n t i a l l y  a m i s t a k e  of fact defense# 

that theic ie no l i c D il it y if th«r« Ar»i r eooonoolc g r o u nd * to 

b e li ev e cnat tne minor w as 18 y e a r s  old or above. It als o  al lows 

a parent, g u a r d i a n  or spous e of the m in or  to provi de  the m i n o r

w i t n  narmf ui  material. Sucn m a t e r i a l  m a y  al'so be d i s s e m i n a t e d
»I

ror oona n u e  ,nodical, p a y o h o l o g i c a l , judicial or law e n f o r c e m e n t  

p u r p os es .  Again, by l i m i t i r g  the a f f i r m a t i v e  defense only to

p c r c c n c  w o u l d  r r » *» an t  d u e  p r o c e s s  and  e q u a l
p t u k m . t ; o u  w i .  T h e r a  a r e  o t n o r  n n v i n n r ,  t t x a n i y l o a .  t> u w u  u s

I
t e a c h e r s  and schools (not to m e n t i o n  the school board), w h i c h  

also nave a legitimate p u rp os e  in d i s s e m i n a t i n g  in fo rmation.

E x i u f r u i p n  q k  f w t t e i f l A . .  M i m o s a ,  a * , *  k a u s j ;

This s e c t i o n  p ro hibits the public d i s pl a y of material har m fu l tc 

a minor, or in places w h e r e  a m i n o r  has a c ce ss  to. Again, tnere 

are p r o o l e m s  w i t h  the m en s r c a . since a n y o n e  havi ng  

r e s p o n s i D i l i t y  for a b u s i n e s s  premise, a n d  h a v i n g k n o w l e o o e  of 

tne ch ar a c t e r  of the material, commits a c r im e If the m a t e r i a l  is 

e x p o s e c  to the vi ew  or minors.

As a i r e a o y  mentioned, a minor is d e f i n e d  as a n y o n e i u n d e r  18 y e a r s

old, a n d  any a tc-xe, raovj.* theater ox v i d o o  shop w o u l d  h a v e  to

w a t c h  out for the l o w e s t  c ommon deno mi na t or . Fail ur e to ao so

I



-  A f f i r m a t i v e  P e f e p q ?

Again, if there ars r e a s o n a b l e  g r o u n d s  to r e l i e v e  that the m i no r 

was 18 y e a r s  or over, or w as a c c o m p a n i e d  by a p arent or guardian,
t

tnere is a defense. T h e  p r o b l e m s  w i t h  this a f f i r m a t i v e  d e f en se
i

nas been alre ad y discussed,

P.

1 1 .* .$ .$ ,..4 0 o J l - J & S g J r i l t o . L f r J & t f l i n  jt tq .t fc ft r ..d g .K ra g u l . t V .A .M in o .r
i

Tnis s e c t i o n  c r i m i n a l i z e s  c o n d u c t  w h i c h  h el p s a m i n o r  o btain

n armf ui  m a t e r i a l .  S u b s e c t i o n  (b) p r o v i d e s  t h a t  a p e r s o n  u n d e r  18

y ea rs  or age c o mm it s the c rime of d e c e p t i o n  to o b t a i n  matter

n armfui to a minor, ir the p e r s o n  (1) f a l s e l y  r e p r e s e n t s  tnat the

p e r s o n  is 18 y e a r s  of aye ct older; (2) e x h i b i t s  i d e n t i f i c a t i o n  

or d o c u m e n t  p u r p o r t i n g  to show chat the p e r s o n  is 18 y e a r s  or

oicer. Th is  c r i m e  is a c l a s s  A  m i s d e m e a n o r .  T h i s  s e c t i o n
/

a p p l i e s  only to m i no rs  a n d  c r i m i n a l i z e s  d e l i n q u e n t  conduct, a n d  

m oves j u v e n i l e  m i s c o n d u c t  from the civil s p h e r e  into the criminal

sphere. This s e c t i o n  w o u l d  m a k e  it a dr i me  for m i n o r s  to try a nd
i'

see a du i t m o v i e s  or read a d u l t  books, an d p r e s u m a b l y  face jail
t

e

time, w h i l e  for otner m o r e  s e r i o u s  oifenses, o n l y  a n  a d j u d i c a t i o n
c «

or d e l i n q u e n c y  car. result, t v e n  f or v e r y  s e r i o u s  crime s such as
I

m u r d e r ,  a j u v e n i l e  m u s t  be  w a i v o a  i n t o  a a u l t  c o u r t .
(

J L L i - Compiling. A s , eignflfrls. aI

This s e c t i o n  m a k e s  it a crime to tie the sale of n o n - o b s c e n e
I

m a c a n a l  co tho c*l« of obcc*n* maesriJil a n d  harmful toi



a minor. No m ental state is provided. T h i s  s e c t i o n  a ll ow s 

e s t a b l i s h m e n t s  a n d  p u r c h a s e r s  to reject n o n - o b s c e n e  m a t e r i a l  

harmful to a minor. T h i s  w o u l d  s u r el y c o n s t i t u t e  o v e r r e a c h i n g  as 

it c o ve rs  n o n - o b s c e n e  F i r s t  A m e n d m e n t  m at erial# s u i t a b l e  for

oni'4

11,66,420 - commercial Nudity
This s e c t i o n  p u r p o r t s  to make c o mm er c i a l  n u di ty  e i t h e r  a class 

m i s d e m e a n o r  or a class C felony. Pr esumably, this s e c t i o n  w a s  

b a se o on C a l i f o r n i a  v. L a R u e , 93 S.Ct. 390 (1972) wh ic h  h e l d  that 

a city could r e g u l a t e  l i v e  e n t e r t a i n m e n t  in e s t a b l i s h m e n t s  w h e r e  

a l c o h o l i c  b e v e r a g e s  w e r e  served, a l t ho ug h  the act s  we re  n o t  

obscene, under the s t a t e ' s  broad a u t h o r i t y  to control 

i n t o x i c a t i n g  l i q u o r s  un d er  the 2 1 s t  A m e n d m e n t  to the U n i t e d  

S ta te s constitu ti on .  However# the L a R u e  r a t i o n a l e  w as r e j e c t e d  

in flicker,s y,._Citv o f . K o d l a k , 640 P.2d 818 (Alaska 1982) . In 

M i c k e n s , Kodiak s o u g n t  to p r o h i b i t  wa iters# w a i t r e s s e s  and  

e n t e r t a i n e r s  in e s t a b l i s h m e n t s  serv in g alco ho l  from e x p o s i n g  

their genitals, b u t t oc k s,  a n d  in cases of females, t heir breasts. 

The A la sk a  S u p r e m e  C o u r t  found that dancing, in cluding nud e  

da n ci ng , is a c o n s t i t u t i o n a l l y  p r o t e c t e d  form of e x p r e s s i o n  u n d e r  

the F i r s t  A m e n d m e n t  of the U n i t e d  S t a t e s  C o n st it u ti on . F urther# 

the court c o n c l u d e d  that the A l a s k a  C o n s t i t u t i o n  draws no 

d i s t i n c t i o n  c e t w e e n  f r e e  s pe ec h in a bar and free s p e e c h  on a 

stage# and t he re f or e r e j e c t e d  the fraRue ra ti on al e  on state 

c o n s t i t u t i o n a l  grounds. T h e  c o u r t  w as q u i t e  a d a ma n t that law s 

p r o h i b i t i n g  free expression, b a se d on c o n te nt  of the ex pr es s i o n ,

- 1 1 -
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a r e  s u s t a i n a o l e  only for the most co m pe l l i n g  of reasons. T h e  

A l a s k a  S u p r e m e  Court als o e x p l a i n e d  that n u d i t y  d o e s  not eq uate 

to o b s c e n i t y  and such r e g u l a t i o n  w a s  a d i r e c t  c o n t r a v e n t i o n  of 

F i rs t A m e n d m e n t  pr ot ections.

Given the premise that nudity falls within constitutionally 

protectea speech, the affirmative defense set forth in Section

11.66,430 listing an affirmative defense that "the person's full 

or partial nudity has serious literary, ertfstic, political, o: 

scientific value", really puts the cart before the horse. Under 

the Miller test, the state has the burden to prove that the work 

in question lacks serious literary, artistic, political, or 

scientific value, not the otner way around. Thi6 entire section 

is constitutionally impermissiole.

11 .66.440 - .gresumction and Evlc<?rice_pj  .Knwledgg

Sections (a) and (o), the sections providing the definition of 

"having knowledge" have already been discussed at length. Tnis 

leaves subsection (c). This section poses some procedural 

problems. Subsection (c) provides that it is evidence of 

knowledge that the performance or material is oobtcite *»:.cw u.c 

attorney general or prosecuting attorney has given actual notice 

that such material, performance or device is obscene or 

pronibited. It allows tne attorney general or the prosecuting 

attorney tc aetermine what is obscene. The proper procedure to 

determine what the First Amendment protects was discussed at some 

length by the court in Hanbv v. State, 479 P.2d 486 (Alaska

- 1 2 -



1970). In Hanbv, the court wan concerned that since Firot 

Amendment rignt6 are involved, an adversary hearing should be 

helo immediately before or after the seizure to determine if the 

material is onscene. If the material is not obscene then there 

would be no gooa reason to seize it. Although not squarely 

j addressing the issue, Fan tv seems to imply ia that the question 

ot ooscenity should be one reserved to the courts (and ultimately 

to the Jury), ano the exercise of police powers in this area 

should be restricted. It would be ir.cor.grou& to consider notice 

j by tne attorney general or prosecuting attorney aa evidence of 

knowledge to the possessor that the material is obscene, as the 

courts are the final arbiters of that question.

!L«iLS >459 I d  U 9»9
(1) The term community is defined to mean the municipality or 

village in which the crime occurred. Although Hiller expressly 

rejected a national standard ot ooaconity in favor of community
l

standards, it is not clear whether the court anticipated a 

statute authorizing different interpretations of obscenity within 

an individual state. Having airferent community standards within 

Alaska, raises equal protection problems, especially in the

i context of Alaska's siloing scale equal protection analysis. The 

essence of an equal protection challenge is that the legislature 

has createc unequal burcens and benefits, anc has imposed greater 

restraints on fir3t Amendment rlgnts in different parts of the 

stete. This is especially so when the concept of obscenity is 

fluid, anc allows extremely broad prosecLtorial discretion in

J
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Different areas ot the state.

Problems witn otner definitional sections have al ready been 

aiecusseo in the cooy of the text.

I

I hope cnee tnls Is helpful it You need any rcote uotlt on lt* 

ple.se let me Know. Statutes which attempt to r e g u l a t e  obscenity

nave to be liolteo in scope. Tne proposed statute Is too broao, ^

partially because It attempts to regulate protected speech, and

pactioiiy b.oauc. or it. va gu . language. The present statute

ao.8 not in many aspects satiety aiasK.-s explicit constitutional

guarantees or free speech and privacy.
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M a r c h  24 , 1909

Pep. Peter G o  11 
Co -Cha i rir.an
H o us e J u d i c i a r y  Co mmittee 
S t a t e  C a p i t o l  
Juneau, AK 99011

R e ; _  H o u s e  Bill 133 

Dear R e p r e s e n t a t i v e  Goll,

The m e m b e r s  of The Media C o a l i t i o n  b e l i e v e  that the 
p i o v i s i o n s  of House Bill 133, in cl uding bans on the sale of 
o b s c e n e  m a t e r i a l  and the d i s p l a y  of " ha r mful" works, will limit 
the c i r c u l a t i o n  of non-ob s ce ne  books and m a g a z i n e s  with sexual 
c o n t e n t - - w o r k s  that are p r o t ec te d  by the First Amendment. They 
have asked m e  to explain their concern.

The m e m b e r s  of Media C o a l i t i o n  rep re se nt  most of the 
publishers, booksellers and p er io di ca l  w h o l e s a l e r s  and 
d i s t r i b u t o r s  in Alaska and the rest of the U n i t e d  States.
Their m e m b e r s  neither publish nor sell o b s c e n e  material. 
However, t h e y  do disse mi na te  First A m e n d m e n t - p r r t e c t e d  books 
and m a g a z i n e s  with sexual content —  novels, art and 
p h o t o g r a p h y  books, health and sex e d u c a t i o n  m aterial —  that 
c o ul d be s u p p r e s s e d  if K.B. 133 b e c om es  law.

The m e m b e r s  of Media C o a l i t i o n  r e c o g n i z e  the right of the 
legi sl at ur e to ban obsce ne  material. However, even a 
c o n s t i t u t i o n a l  obscenity s t a t ut e has a c h i l l i n g  effect on the 
sa le  of n o n - o b s c e n e  books and m a g a z i n e s  wi th  sexual content.
T h e  d e f i n i t i o n  of o b s c e ni ty  set forth by the U.S. Supreme Court 
is vague. Different people find d i f f e re nt  things obscene.
Th is  v a g u e n e s s  leaves a b o ok se ll er  or w h o l e s a l e r  unsure of what 
m a y  he leg a ll y sold. Faced w i t h  the p r o s p e c t  of criminal 
p r o s e c u t i o n  if he or she m akes a mistake, the bookseller or 
w h o l e s a l e r  will err on the side of caution, removing from sale 
l egitimate w o r k s  wi t h sexual content. H.B. 133 is par ti cu l ar ly  
f r ig ht e n i n g  for wholesalers, w h o  c o ul d be c h a r g e d  with a felony 
for m i s t a k e n l y  selling one w ^ r k  that a jury later d et er mi ne s to 
be obscene!

AM{RCAN BOOKSEUtW ASSOCIATION U C  • ASSOGATON O f AMERCAN PuBuSKRS H Z • COUNO.
ro« PcnoocA^ o<str6utor$ assooat©* s  • #jfnN*T<jNAi pfwxjcai otSTaeurofls

ASSOOATON * K  • NATONA’ SOGATC* Of COtiEGC 5TO«C$ MC



R e p r e s e n t a t i v e  G o l l
M arch  2 4 , 1989
P a g e  2

If.B . 133 also threatens the d i s se mi na ti on  ot 
c o n s t i t u t i o n a l l y - p r o t e c t e d  m a t e ri a ls  by b a n n i n g  the d i s p l a y  of 
material which is "harmful to minors" in any p l a c e  to w h i c h  
m i no rs  have access. W h i l e  they have some sexual content, books 
and m a ga zines that are "harmful to minors" are not o b s c e n e  
under the guideli n es  set down by the U.S. S u p r e m e  Court: they 
contain serious literary, artistic, political or s c i e n t i f i c  
v a l u e .

Restrictions on d i s p la y  inevitably force b o o k s t o r e  owners 
Lo gel rid of n u n- o b s c e n e  books and m a g a z i n e s  w i t h  sexual 
content. It is impossible for a bookseller to r ev ie w  the 
thousands of new w o r k s  that he or she receives e v e r y  year to 
de te rm in e which ones are "harmful." Rather than run the risk 
of making a m i s t a k e  that could lead to a c r i m in a l c o n v i c t i o n  
or, at least, bad publicity, the bookseller wi ll  c h o o s e  to 
d i sc on ti nu e  the sale of all w or ks  with sexual content.

The c o n s t i t u t i o n a l i t y  of d i s p l a y  laws that affect 
non-obscene works is c u r r en t ly  under review in Vi rginia,
Georgia and N ew Mexico, where the members of T h e  Me di a 
C oa li ti on  have c h a l l e n g e d  laws that are very s i m i l a r  to
H.B. 133. The S u p r em e Court recently remanded the V i r g i n i a  
c a s e , Amexi_c.an_ Rq g K.s e_l_leiLS_AsS-n_._ v . -CofMOJW-oa-lth_o_f_virgijQia, 
to the Fourth Circuit Court of A p p ea ls  for further 
c o n s i d e r a t i o n . In Georgia, the Eleventh C i r c u i t  C o u r t  of 
Appeals will soon hear an appeal by the State of a federal 
district court d e c i s i o n  d e c l ar in g  the law u n c o n s t i t u t i o n a l .

Alaska is one of seven St ates that have c h o s e n  not to pass 
a general ob sc en it y  law. It has resisted the t e m p t a t i o n  to 
restrict the First Ame nd me n t rights of adults by e n a c t i n g  a 
"minors' access" low. The residents of your S t a t e  e n j o y  their 
First Amendment rights in fullest measure, p u r c h a s i n g  the books 
and ma ga zines they want and need without h i n d r a n c e  by 
government. Let A l a s k a  remain an example to the rest of the 
nation. Please d efeat H.B. 133.

Y o u r s  very truly,

C h r i s t o p h e r  Finan 
Di rector

1455Y
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There is a subst an ti al  line of case history, in the U n i t e d  
States Court System, d e a l i n g  w i t h  the regulation of 
obscenity. A l t ho ug h this h i s t o r y  dates as far b a c k  as 1896, 
the two U.S. Supreme Court dec is io ns  of w h i c h  all federal 
and most state o b s c e n i t y  laws are based are Roth v. United 
States (1957) and M i l l e r  v. C a li fo r n i a  (1973T1

The decision reached in Rot h d e c l a r e d  that the First 
A m en dm en t was not i n t e n d e d  to "p rotect every u t t e r a n c e . "
This finding allowed federal, state and local g o v e rn me nt s 
that opportunity to r e g u l a t e  m a t e r i a l  that was found to be 
" utterly without r e d e e m i n g  s ocial importance." In m a k i n g  
its determination, the Court r e j e c t e d  the English test that 
o b sc en it y could be d e t e r m i n e d  b y  the effect o f  isolated 
passages ob " p a r t i c u l a r l y  s u s c e p t i b l e  persons." The E n g l i s h  
test was replaced w i t h  the " P r u ri en t  appeal" test as j u d g e d  
by the average p e r so n a p p l y i n g  c o n te mp o ra ry  com m un it y 
standards. This d e c i s i o n  also e s ta bl is he d  the "taken as a 
w h o l e "  requirement.

In 1973, Miller r e a f f i r m e d  that obscene ma terial was n ot 
p ro te ct ed  by the First A m e n d m e n t ' s  guarantees. The d e c i s i o n  
a dded to the Roth s t a n d a r d  the following three-part test for 
determining ob sc enity and w h e t h e r  ma terial was  'utterly 
wit h ou t redeeming s o c i a l  importance":

(1) whe th er  the a v e r a g e  person, applying 
contemporary c o m m u n i t y  standards, would find that 
the work, taken as a whole, appeals to the p r u ri en t 
interests



(2) w h e t h e r  the w o r k  d e s c r i b e s  or depicts, in a 
pa te nt ly  o f f e n s i b l e  way, sexual conduct that is 
sp ec if i c a l l y  p r o h i b i t e d  by the ap p li c a b l e  state law; 
and

(3) w h e t h e r  the work, taken as a whole, lacks 
serious literary, artistic, political, or scien ti fi c 
v a l u e .

Concern has been e x p r e s s e d  r e g a r d i n g  the c on st i t u t i o n a l i t y  
of the "harmful to m i n or s " p r o v i s i o n s  of House Bill 133.
This d efinition is adap te d from the N e w  York statute w h i c h  
was approved by the U.S. Supreme Court in Gi ns b e r g  v. N e w  
York (1968), with r ev is io ns  to c o m p l y  w i t h - the m o d e r n i z e d  
v ersion of certain phrases as c h a n g e d  in Miller. The Court 
ruled that the "harmful to m i n o r s "  p r o v i s i o n  of the N ew Yo rk  
statute was not vague, and u p h e l d  the state's p o w e r  to 
adjust the test of legal o b s c e n i t y  a c c o r d i n g  to the a udience 
of the material.

C oncern wa s also e x p r es se d  that the p r o p o s e d  l eg islation 
"would provide a r ea dy  a venue for the w o u l d - b e  censor to 
p urge those inst it ut i on s of any m a t e r i a l  he did n ot find 
suitable for his and e v e ry on e else's c hi ld re n ."  However, 
the w o r d i n g  of the l eg i sl a t i o n  e s t a b l i s h e s  a s y s te m u nd er  
w h i c h  a r e g u l a r  jur y w o u l d  be the b o d y  charged w i t h  ma king 
a determination of w h e t h e r  m a t e r i a l  is obsc en e or h a r m f u l  to 
minors. Haml in g v. Un ited S tates (1973) d et er m i n e d  that the 
one c on stitutional r e q u i r e m e n t  that mu st  be m et in m a k i n g  
such a d e t e rm in at io n is that the m a t e r i a l  is j u d g e d  by a 
j u ro r not according to his own standards, but a c c o rd in g to 
the standards of the c o m m un it y or v i c i n a g e  from w h i c h  he 
comes." Quite franl- 1y, this is a v e r y  tough s t a n d a r d  to 
meet.

The statutory language p r o p o s e d  b y  HB 133 is b a s e d  on the 
same court p recedents that all f e d er al  and most state 
o bs cenity laws are b a s e d  on. In fact, the w o r d i n g  u s e d  in 
the sections of the bill dealing w i t h  d i s s e m i n a t i o n  of 
m a t e ri al  harmful to m i no rs  is almos t id en ti ca l to A n c h o ra ge  
M u n i c i p a l  Ordinance 8.05 . 4 2 0 ; M i n o r s - - D i s s e m i n a t i n g  indecent 
m at er ia l to. ’

A lt ho u g h  the topic of H B  133 is c o n t r ov er s ia l,  I b e l i e v e  it 
is a proper issue for this d e l i b e r a t i v e  b o d y  to discuss.



8.03.<>20 i — D i s s e m in a t i n g  Indecent m. lal to .

A. In c o n s t r u i n g  a n d  a p p l y i n g  th i s  sect ion , the fo l lowing
defini t ions s h a l l  a p p l y :

1. A "m ino r "  Is a p e r s o n  l e s s  than 18 y e a r s  o ld .

2. "Sexua l  c o n d u c t "  Is  a n y  sexua l  act,  normal  o r  p e r ­
v e r t e d ,  o r  a n y  a c t  o f  masturbat ion ,  e x c r e t o r y  fu n c ­
t ions o r  lewd e xh ib i t io n  of the gen i ta l s .

3. "Sexua l  e x c i t e m e n t "  Is the condition of the  human 
male o r  female  g e n i t a l s  when In a s ta te  of s e xu a l  
s t imu la t ion  o r  a r o u s a l .

" S ad o -m a so ch i s t i c  a b u s e "  Is f lagellat ion or t o r t u r e  by 
or upon a p e r s o n ,  o r  the condition of be ing  f e t t e r ed ,  
bound o r  o th e rw i s e  p h y s i c a l l y  re s t ra ined  on the p a r t  
of one so c lo th ed .

"Harmful to m in o r s "  i s  that qua l i ty  of any  d e s c r ip t io n  
or r e p r e s e n t a t i o n .  In w ha teve r  form, of s e x u a l  con ­
duct ,  s e x u a l  e x c i t em en t  or sado-masoch is t ic  a b u s e  i f ,  
when t a k e n  a s  a who le .  It:

a .  ' a c c o rd in g  to contemporary  community s t a n d a r d s  
a p p e a l s  to th e  p ru r ie n t  interest in s e x ;  and

b . * p o r t r a y s  s e x u a l  conduc t ,  sexua l  exc i tement  or 
s a d o -m a so c h i s t i c  a b u s e ;  and

c. ’ does not h av e  s e r i o u s  l i t e r a ry ,  a r t i s t i c ,  po l i t ica l
o r  s c i e n t i f i c  v a l u e .

6. " Indecent  m a te r i a l "  i s  a p ic tu re ,  pho tog raph ,  d r aw ­
ing,  s c u l p t u r e ,  motion p ic tu re  film or s im i l a r  v i su a l  
r ep re sen ta t ion  or  Image of  a person or port ion  of the 
human body  wh ich  d ep ic t s  sexua l  exc i tement ,  s e xu a l  
conduct o r  s a d o -m a so ch i s t i c  abu se  which is harmfu l  to 
minors; a book ,  p am ph le t ,  magaz ine ,  p r in ted  mat te r ,  
however p r o d u c e d ,  o r  sound  record ing which con ta in s  
any mat te r  e num era ted  above in th is  def in it ion or e x ­
plicit and de ta i led  v e r b a l  descr ip t ion or n a r r a t i v e  ac ­
counts of s e x u a l  e x c i t em en t ,  sexua l  conduct o r  sado ­
masochis t ic  a b u s e ,  a n d  which Is harmful to m ino r s ;  or 
an enac tmen t  of  s e x u a l  conduct or  s ado -m a soch i s t i c  
abu se ,  or  e xh ib i t io n  o f  sexua l  excitement, b y  one or 
more p e r s o n s .

B .  Prohibited d i s s em in a t io n .  It is  unlawful for any  p e r son  to
knowingly:

1. d i s sem ina te ,  d i s t r i b u t e ,  offer, to d i s t r ibu te  or e xh ib i t  
Indecent mate r ia l  to a minor; or

2, sell or g i v e  to a m ino r  an admission t icket or p a s s  to 
premises whereon  Indecen t  material i s  exh ib i ted  or to 
be e x h ib i t e d ;  or

a.



3. admit a minor to p rem i s e s  whereon Indecent mater ia l is
exh ib i ted o r  to be e x h ib i t e d .

C . Affirmative d e f e n s e s  In p ro se cu t io n .

in a p ro secu t ion  for d i s s em in a t in g  indecent mater ia l to 
m inors ,  it is an a f f i rm a t iv e  d e fe n se  that:

1. the de fendan t  had  rea sonab le  cau se  to be l ieve  that
the p e r son  in vo lv ed  was 18 y e a r s  old or more , and
such  pe r son  e x h ib i t e d  to the defendant  a d r i v e r ' s  l i ­
c en se ,  b i r t h  c e r t i f i c a t e  or other off icial or app a ren t ly  
off icial document p u rp o r t i n g  to e s tab l i sh  that su ch  
person was 18 y e a r s  old or  more; or

2. the de fendan t  i s  the pa ren t  o f  the minor, o r  h a s
parenta l  c o n s e n t .  (Adapted  from CAC 8 . 4 8 . 0 1 0 - . 0 3 0  
and n ew ) .



§ 6 .4 0 2 P U B L I C  W R O N G S  A N D  O F F E N S E ! § 6 .4 0 4

(c) As used in this section:

(1) "Place o f  prostitution" means any place 
where prostitution is practiced.

(2) "Prostitute" means a male or female 
person who engages in sexual conduct in 
return for a fee.

(3) “ Prostitution enterprise" means an 
arrangement whereby two (2 ) or more 
prostitutes are organized to conduct 
prostitution activities.

(4) "Sexual conduct" means conduct 
between persons not married to each 
other consisting o f  contact between the 
sex organs o f  two (2) persons or between 
the sex organs o f one person and the 
mouth or anus o f another. (Ord. No.

3491, § 3 ,9 -1 3 -7 6 )

Sec. 6 .403 . Loitering for purposes o f  prostitu­
tion.

It is unlawful for any person to remain in a 
public place and repeatedly beckon to, or 
repeatedly stop, or repeatedly attempt to stop, 
passersby, or repeatedly attempt to engage 
passersby in conversation, or repeatedly stop or 
attempt to stop motor vehicles, or repeatedly 
interfere with the free passage o f  other persons, 
for the purpose o f  soliciting for prostitution or 
for assignation. (Ord. No. 3770, § 1, 3-12-79)

Sec. 6 .404 . JFumishing , obscene materials^'
~ exhibiting obscene performance^

(a) A person com mits the offense o f  furnish­
ing obscene materials if, knowing or having 
good reason to know the character o f  the 
material furnished, he sells, rents or possesses for 
sale any obscene book, magazine, newspaper, 
picture, m otion picture or other visual 
representation.

(b) A person commits the offense o f  exhibit­
ing an obscene performance if he exhibits, per­
forms or presents any obscene motion picture, 
play, lecture, daricc^ demonstration or other 
presentation. '

(c ) Something is "obscene" within the mean­
ing o f  this section if:

(1 ) It depicts or describes, in a patently 
offensive manner, human masturbation, 
sexual intercourse, or any touching o f  
the genitals, pubic areas, anus or 
buttocks o f  the human male or female, 
whether alone or between members o f  
the same or opposite sex or between 
humans and animals, an act o f apparent 
sexual stimulation or gratification, or 
flagellation or torture by or upon a 
person who is nude or clad in under­
garments;

(2) The average person, applying contempor­
ary com m unity standards in the Fair­
banks area, would find that, taken as a 
whole, it appeals to prurient interests; 
and

(3 ) Taken as a whole, it lacks serious literary, 
artistic, political or scientific merit.

(d) Before filing a complaint or making an 
arrest for an offense defined by this section, 
the city police shall first present their evidence 
to  the city  attorney. Based on  the evidence pre­
sented, the city attorney shall determine 
whether there is probable cause to believe that 
an offense defined by this section has been 
com m itted. If the city attorney finds that there 
is such probable cause, he shall direct the city  
police to obtain at. appropriate search warrant 
from die district court. (Ord. No. 3491, § 3, 
9-13-/76A
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V
AS OF MAY 1986

STATUS OF GENERAL OBSCENITY LAWS

State
Follows Miller 
3-Pronged Test

Statute or 
Decision

Stale or Local 
Standards Remarks

Alabama Yes

Alaska 

Arizona

Arkansas

California

Colorado

Connecticut

Delaware

District o f 
Columbia

Florida

Georgia

Hawaii

Idaho

Illinois

Yes

Yes*

Yes*

Yes

Yes*

Yes

Yes

Yes

Yes*

Yes*

Yes

Yes

§ I3A-12-150 
5 13 A-12-151 
§ I j A-12-152

§ 13-3301 
§ 13-3502

§ 41-3585.1 through 
5 41-3585.4 
5 41-3565

§ 311 
§ 311.2 
§ 311.6

§ 18-7-101 
§ 18-7-102

§ 53a-l93 
§ 53a-194

§ 1364 
§ 1361

§ 712-1210 
§ 712-1214

} 18-4101 
§ 18-4103 
{ 18-4104

38 } 11-20

Statewide

Statewide

Statewide

§ 22-2001 and Lakin v. 
United Stales. 363 A. 
2d 990 (1976).

§ 847.07 and §847.011 
Rhodes v. State.
283 So. 2d 351 (1973)

16-12-80

Performances arc prohibited onJy if monetary 
consideration.

No adult statute.

But live performances are not prohibited by statute.

•But statute on obscene material and live perform­
ances requires appeal to prurient interest of average 
person. Separate statute on films, § 41-3578.

•1st prong considers predominant appeal. 2nd prong 
reads: taken as a whole goes substantially beyond 
customary limits of candor in description or repre­
sentation of such matters. 3rd prong reads: taken as 
a whole lacks significant literary, artistic, political, 
educational, or scientific value.

But live performances and ns shown in theatres 
axe not included. People v. Seven Thirty-Five East 
Col/ax. Inc.. 697 P.2d 348 (1985).

•1st prong considers predominant appeal with refer­
ence to ordinary adults. 3rd prong includes educa­
tional value.

Local, imposed by 
Davison v. Slate,
288 So. 2d 483 
(1973).

Statewide, imposed 
by Slaton v. Paris 
A dult Theatre I, 201 
S.E. 2d 456 (1973). 
Cf. Jenkins v. 
Georgia, 418 U.S. 
153 (1974).

Statewide

Case law adopts Miller test.

•But 1st prong considers predominant appeal. O b­
scene performances not prohibited.

•3rd prong uses the phrase "serious merit" in place 
of "serious value." Monetary consideration required.

Statewide, imposed 
by People v, Ridens, 
321 N.E. 2d 264 
(1974).

AS O F  MAY 1986

C T A T t I 9  f I F  n F N F R A T  O D S f F N T T V  T A W C



Mar) land

Massachusetts

Michigan

Minnesota

Mississippi

Missouri

Montana

Yes

Yes*

{ 35-49-2-1 
5 3J-49-3-1 
§ 3549-3-2

} 728.4

But 1st prong considers appeal of "dominant’' 
theme of the nutter or performance. 2nd prong does 
not expressly include simulated conduct or excretory 
functions.

•But statute only deals with sale o r  o ffers fo r  sale of 
material depicting saJo-masochism, excretory fu n c -  
lions, use o f  a child in sex act o t bestiality.
"Average person" and "taken as a  whole" Im­
properly applies to 2nd prong.
Lack of statute legalizes live sex acts, exhibiting 
obscenity, sale of obscene hardcore depictions or 
descriptions of sexual intercourse between humans, 
normal or perverted, actual or simulated, masturba­
tion, lewd exhibition of genitals, fellatio, and cunnil- 
ingux. It also legalizes printing, advertising, impor­
ting, publishing and transferring of obscenity.

Yes*

Yes*

Yes*

Yes

Yes*

Yes

Yes

Yes

Yes*

Yes*

§ 214301(1) and (2) 

5 214301(5)

5 531.010 
§ 531.020

14 5 106

•But 2nd prong omits simulated conduct and excre­
tory functions, and 3rd prong adds "educational” to 

value test.

*But 1st prong considers predominant appeal, and 
2nd prong omits simulated conduct. Statute does not 
apply to live acts.

•Commercial only. 14 § 106(F) requires prior adver­
sary hearing before charges may be brought, and 
then punishment is restricted to activity thereafter 
(except for ultimate sexual acts, actual or simulated).

No adult statute at state level.

27 5 417 and 4,;- Case law indicates that state courts must apply the
definition of obscenity put forth by the U.S Supreme 
Court. See B A A Co. v. State, 330 A.2d 701 (1975). 
Live acts arc not prohibited except in one county.

C.272 § 31 County-wide ‘Where allegedly obscene matter is a book, an in
C.272 § 29 rein proceeding must be held before criminal charges

can be brought (C.272 § 28Q. "Taken as a whole" 
unnecessarily applied to all three prongs.

!j 752.362 But live performances arc not included. 44r-r,r-dfgtw»-
$ 752.364 -offense declurctl unconstitutional in-F/7 f t etrerrr-Si T
6 752.365 -/m-. >■. Kelley.-Ho . 85 ■40006-,C.f>-r4ieh.)-(4-26-6fV'
si 752.366 (statute upheld by 6th Cir.)

6 617.241 1st prong considers dominant theme of the matter.
Live performances arc not dealt with. Separate 
statute foi drive-in theaters ({ 617.299).

§ 97-29-101 
§ 97-29-103

§ 573.010 
} 573.020 and 
§ 573.030

Local, imputed by 
M c S u rv v. Curium, 
527 .S.W. 2d 343 
(1975)

45-8-201

•Commercial only. 1st prong considers predominant 
appeal; 2nd prong omits simulated ^induct and ex­
cretory functions. "Considered as a whole" and 
"contemporary community standards" apply to all 

three prongs. ,

•"Taken xs a whole" unnecessarily applied to all 
three prongs. Local option permits stricter laws at 
municipal and county level. 1st prong omits "average 

person" concept.



Nebraska Yes*

Yes 4 201 235 
4 20i 247 
4 201.253

t 2* 107
( 28 81)

Local

* I st ptong consider* predominant appeal. 2nd prong 
umiis simulated conduit

l ocal laws eiprecsly authori/ed

.N e w
Harnpshlrr

Y «* 4 650 I 
4 650 2

Couniywtde •Hut In ptong consider* dominant theme. School*, 
museums, public bbrarte* and government agenciet 
which violate law ajttr advmary heanng on obsceni­
ty may be prosecuted Stair v. Manchester Alews 
Company, Inc., 387 A.2d 324 (N.ll. Sup. CV), ap­
peal d o m 'd  4)9 U.S. 949 (1978), excised that pan of 
the definition of sexual conduct In 650:1(VI) which 
included touching of genitals, pubic arrat, buttocks, 
or female breasts.

New Jerve> Yes’

New York Yes*

North
Carolina

North
Dakota

Yes*

Yes*

2C34-2

Penal Code. 
4 235.00
4 235 05
5 235.0C.
§ 235.07

4 14-170 I

27 101

Statewide

Statewide

•But 1st prong utilizes the dominant theme concept. 
"Sale" of obscenity only thing prohibited. N o  prohi­
bition on obscene performances or exhibition of ob­
scene films.

N o  adult statute. 30-38-1 allow* for an injunction 
usuig I fie a f i i l f i test against the showing of obscene 
films m  outdoor motion picture theatres.

•But 1st prong considers predominant appeal.

•But 3rd prong docs not specifically include "taken 
as a whole" concept.

•But 1st prong considers predominant appeal. 
Pecuniary gam required.

Ohio Yes

Oklahoma Yes*

Rhode
Is land

Yes

§ 2907.01
(State v. tiurgun, 384 
N.E. 2d 255 (1978))

21 § 1024.1

21 4 1024.2
21 § 1040.8
21 { 1040.12
21 { 1040.13
state ex ret. Field v.
Hess. 540 P. 2d 1165
(1975).

•Simulated activity is not prohibited. 3rd prong uses 
genuine scicntif . educational, sociological, moral, 
oi artistic purpose. Statute "narrowed" by Uurgun 
to "incorporate" Ahller test.

Statewide, imposed *lf mailable matter, criminal charges can be brought 
by M cCrary v. Stoic, only after civil adjudication of obscenity 21 5 1040.14 
533 P.2d 629 (1974) to 1040.22. Includes educational value in third prong.

See remarks

18 5 5903

3) j 4074 
33 § 4075 
3) § 4076

{ 11-31*1

Statewide

Statewide

Statute declared void for vagueness in State »*.
H enry, No. A26439 (Ore. Cl. App.) (4-9-86). 
(Statute voided by Ore. Sup. 
•Live performances are not deaft with. 3rd prong 
adds "educational" value to the test.

•1st prong substitutes "attracts lascivious interest" 
for appeal to prurient interest. 3rd prong includes re­
ligious or educational merit.

Commercial only.
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hlndi of conduct luted In Miller lo bo utilized In deuramlfig 
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New York v. Ferber 
1902

Child pornography nan bo 
rcgulatod evon though not 
legally obscene.

r iy n t  v. State of Georgia 
1980

Hustler magazine found obscene 
and le permanently banned from 
Atlanta.

Penthouse v. MeAuIiffe 
1980

Penthouse and  Oui magazines held 
obscene by the U.S. Court of Appeals for 
the Fifth Circuit.

F.C.C. v. Pacifiea 
1978

Indecent material can be regulated In the 
broadcast medium.

\
Kaplan v. California 

1973
The prosecutton Is not required to offer expert 
testimony of obscenity -  the materials are sufficient 
in themselves.

Paris Adult Theatre I v. Slaton 
1973

Rejected the argument tha t  material is Immune from prose­
cution if exhibited only to consenting adults.

Hiller v. California j
1973 !

Announced a three-part test for determining obBcenlty and held 
that the test is to be applied In accordance with local community 
standards.

Ginzburg v. United States 
1968

Evidence of the circumstances of production and distribution of the 
material are relevant to the question of obscenity.

Smith v. California 
1959

A person can be convicted for the distribution of an obscene item if it can be 
shown that he was in some manner aware of the material's contents.

K

Roth v. United Statei 
1957

Obscenity is not protected by the First Amendment.
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ANNOTATION

SUPREM E COURT’S DEVELOPMENT. SIN C E ROTH v UNITED  
STA TES. OF STANDARDS AND PR INCIPLES DETERM INING  

CONCEPT OF OBSCENITY IN CONTEXT OF RIGHT OF 
FREE SPEECH A N D  PRESS

by

Ernest H. Schopler. S.J.D., J.U.D., LI. B.

I. P refatory  Matters

§ 1. Introduction:
[a] Scope. 1260
[b] Related matters, 1201 

§ 2. Background:
[a] Generally: the Roth Cade, 1262
[b] Definition o f obscenity in Model Penal Code, 1264 

§ 3. Sum m ary and Comment:
[a ] Generally, 1264
[b] Practice pointers, 1266

II. S u b s t a n t i v e  A s p e c t s  o f  C o n c e p t

A. D e f i n i t i o n s  o f  O b s c e n i t y

§ 4. Generally, 1267 
§ 5. The Roth test, 1268 
§ 6. T he Memoirs test, 1270 
§ 7. The Miller test, 1272
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U S L Ed DlCEST, Constitutional Law §§ 930, 930.1
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B. S p e c i f i c  E l e m e n t s  or C o n c e p t  

§ 8. Prurient interest, 1274
5 9. Patent ci"en.iivenesa: hurd-corc pornography, 1274 
5 10. Average person, 1276 
5 11. Contemporary community itandardi, 1278 
§ 12. Other elem ents, 1280

C. O t h e r  R e l e v a n t  F a c t o r s  

5 13. "Clear and present danger" rule. 1281 
5 14. Pandering, 1281
5 15 Distinction between federal and state obscenity litigation. 1283 
§ 16. Other factors. 1284

D. Il l u s t r a t i v e  H o l d i n g s  a s  t o  O b s c e n i t y  o f  S p e c i f i c  Matters 
§ 17. Printed materials, 1285 
§ 18. Motion pictures, 1288 
§ 19. Live performances. 1289 
§ 20. Other m atters, 1290

III. P r o c e d u r a l  A s p e c t s  o f  C o n c e p t

§ 21. Who determines question o f obscenity, 1290 
§ 22. N ecessity and adm issibility of expert testimony. 1291

I N D E X

Abandonment of Roth test for cases in­
volving contenting adults. 5. 7 

Abtence of majority view of Supreme 
Court *t to definition, 5 4 

Admissibility »r.d necessity of expert tes­
timony, § 22 

Advertising and circulars of obscene na­
ture. 65 6, 14. 17 

Alcoholic Beverage Control Department of 
California, prohibition of sexually ex­
plicit live entertainment or films in 
bars or nightclubs licensed by, j 16 

"An Illustrated History of Pornography", 
advertising book entitled, J 17 

Animals, photographs of men and women 
performing aex acta with, ] 17 

Animations or cartoons—  
sensual detail, animation of, 5 14 
Statue of Liberty or Goddess of Justice, 

cartoon depicting rape of, 5 17 
"Anomalies’’, 518
Anti-war demonstration on university 

campus, vulgar statement! arising 
from. 5 20 

"Average" person, defined. 5 10 
Background, 5 2
Bars or nightclubs, prohibition against 

sexually explicit l‘ve entertainment or 
films in. 516 

Blueball, Pennsylvania, publisher's mailing 
address listed as, } 14 

Buggery, photographs depicting. 5 17 
Burden cf proof impossible to discharge 

under criminal standards of proof, 
Memoirs plurality producing, 5 6

“Carnal Knowledge ". 5 18 
Carrier transporting obscene material in 

interstate or foreign commerce, 55 7, 9 
Children or minors, obscene material 

within view of, Jj 10, 17 
Clear and present danger rule aj relevant 

factor to concept, 5 13 
Comment and summary. § 3 
C o m m o n  carrier transporting obscene m a ­

terial in interstate or foreign c om­
merce. 55 7, 2 

Commurity standards as specific element, 

5U
“Country u  a whole”, lower court’s refer­

ence to community standards <xf. §11 
Criminal standards of proof. Memoirs 

plurality producing burden of proof 
impossible to discharge under, 5 8 

Customs officials seising allegedly obscene 
material brought into United States 
for personal, noncommercial use, 5 7 

Dance performed in striptease act, 519 
Definitions. 55?(b], 4-6 
Deviate sexual practices, obscene matter 

featuring, 5510, 17, 18 
Dictionary definition of term "pruriency", 58
Distinctions—  
federal and state obscenity litigation, 

515
"national” and "community" standards,

5U
sex end obscenity, 5 4 

"Dominance" of theme as question of con­
stitutions! fact, 551?. 21
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Drift, vulgar references to, $ 20 
Editorial intent, effect of, § 14 
"Eros" Magazine, J 14 
Erotinim, element of. 1 4 
Evidrr.ce under criminal standards. M e m ­

oirs plurality producing burden vir­
tually impossible to discharge under,
te

Excretory functions, representations or 
descriptions of, J 9 

Expert testimony, necessity and admis­
sibility of. S 22 s 

"Fanny Hill", application of Memoirs test 
to, § 6

Federal and state obscenity litigation, dis­
tinguished, $ 15 

Fetishism, 55 10, 17
Films, illustrative holdings as to obscenity, 

generally, 1 18 
Flagellation as appealing to prurient sex 

interest requirement of "average per­
son", s io

Foreign or interstate commerce, trans­
portation of obscene material by 
carrier in, 51 7, 9 

Forfeiture action involving allegedly 
obscene material seized at L'S port 
of entry, 5 7 

• Fuck the Draft", wearing jacket bearing 
words of, } 20 

"Game of Laws", J 18 
Genitals, lewd exhibition of, 5 9 
Geography, standards of obscenity af­

fected by, 5 11 
"Girlie” picture magazines, $ 17 
Goddess of Justice, political cartoon de­

picting police officer raping, § 17 
Government report on obscenity and 

pornography, mailing of. § 17 
Hard-core pornography ax specific ele­

ment, $ 9

Homosexual activity, magazine article dis­
cussing, 10, 17 

Illustrative holdings as to obscenity of 
specific matters, 51 IT-20 

Instructions to jury to apply standards of 
hypothetical state-wide community, 
§11

"Intercourse", advertising of book en­
titled. } 17

Intercourse, Pennsylvania, publisher’s 
mailing address listed as, $ 14 

Interstate or foreign commerce, trans­
portation of obscene material by com­
m o n  earner in, §§ 7, 9 

Intoxicating beverages, prohibition against 
sexually explicit live entertainment or 
films in licensed establishments sell­
ing, § 16

"Intractable" nature of obscenity problem. 
§«

Introduction, 51
"It All Comes Out In the End", application 

of Miller test standards to, $ 7

Jacket bearing words "Fuck the Draft",
5 20

"John CWIand's Memoirs of a W o man of 
Pleasure", application of Memoirs 
test to, 5 0 

Jury—
instructions to jury to apply standards 

of hypothetical state-wide com­
munity, 511 

questions of fact. Jury'* unbridled dis­
cretion in determining, 5 21 

Justice, political cartoon depicting police 
officer rnping Goddess cf. } 17 

"Lady Chatterley's Lover”, film basi'd on, 
5 18

“Laissez-Faire" policy adopted by 
states regarding obscenity-pomog- 
raphy problem, § 16 

Lesbianism, §5 10, 17
Liquor, prohibition against sexually ex­

plicit live entertainment or films in 
establishments serving, § 16 

Live performances, illustrative holdings 
as to obscenity of, generally, | 19 

"Msgic Mirror", application of Miller test 
standards to. § 7 

Mailing of obscene material—  
distinction between state and federal 

litigation in cases involving, § 15 
government report on obscenity, posting 

of. § 17
Intercourse or Blueball, Pennsylvania, 

publisher's address listed as, § 14 
officials of postal service, material de­

clared obscene by, §§ 10. 17 
Roth test, application of, § 5 

Majority view of Supreme Court as to 
definition, elTect of absence of, J 4 

"Man-Woman", advertising of book en­
titled. § 17

"Marital Intercourse", film entitled, 551". 
18

Masturbation, representations or descrip­
tions of, § 9

Medical associations, books useful to pro­
fessional members of. §§7, 12, 17

Memoirs teat, obscenity defined in light of, 
§6

Midriff of woman, display of, § 9 
Miller test, obsce ity defined in light of, 

§7

Minora or children, obscene material with­
in view of, §§ 10.17

Model Penal Code, obscenity defined in,
5 2(b)

"Motherfucker Acquitted”, student news­
paper bearing headline reading, 5 17 

Motion pictures, illustrative holdings u  
to obscenity, generally, § 18 

"National standards" of obscenity distin­
guished from "community standards", 
ill
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Necessity and admissibility of expert testi­

mony, § 22
Newspaper publishing allegedly obscene 

material, § 17
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Nightclubs, prohibition against sexually 
explicit live entertainment or films in, 
5 16

Nudist magazine, 5 17 
Nudity as sufficient to establish legal 

obscenity, § 4 
"One", homosexual article appearing in 

magazine entitled, § 17 

Pandering as relevant factor to concept, 
514

Patent offensiveness as specific element of 
concept. § 9 

Physicians, books useful to, 55 7, 12, 17 
Pictures, absence of, § 17 
Plays, sexual explicitness in. 5 16 
Police officers—  
cartoon depicting rape of Statue of 

Liberty by, 5 17 
expert witness, police officer as, J 22 

Post Office. Mailing of obacene material, 
supra

Practice pointers, § 3[b]
Prefatory matters, §§ 1-5 
Pnntcd materials, illustrative holdings as 

to obscenity of, generally, 5 17 

Procedural aspects of concept, §§ 21, 22 
Professional medical practice, books use­

ful in. §§ 7,12.17 

Prurient interest as specific element, § ? 
Psychiatric associations, books useful to 

professional members of, 5§ 12, 17 
Questions of fact, jury’s unbridled discre­

tion in determining, §21 
Quotation from Voltaire in flyleaf of other- 

wise obscene publication as redeeming 
feature, §5 4 ,17 

Rape of national icon by police officer, 
political cartoon depicting, {17 

Redrup '‘policy", effect of, § 6 
Related matters, § I(b]
Repetitive nature of descriptions of 

sexual contact, effect of, 5 17 
Roth test—  

abandonment for cases involving con­
tenting adults, 5§ 5, T  

obscenity defined in light of, generally. 
5521a], 5

Sadomasochism material, sale of, 55 10. 17 
Scope of annotation. 51 [a]

Seizure of obscene materials—  
newspaper office, seizure of obscene m a­

terial in, 5 17 
port of entry, seizure of obscene foreign 

material at, § 7 
Selective Service System, vulgar allusion 

to, ] 20
Self-explanatory nature of "prurient in­

terest", § 8 
Sex and obscenity, distinguished, 5 4 
"Sex Between Humans and Animals", J 17 
"Sex Orgies Illustrated", advertising of 

book entitled, 5 17 
"Sex poem", 5 17 
Sodomy, books portraying, § 17 
Specific elements of concept, *5 *-12 
Specific matters, illustrative holdings ss 

to obscenity of, §§ 17-20 
State and federal obscenity litigation, dis- 

tinguished, § 15 
"Statewide" standard of obscenity, appli­

cation of, § 11 
Statue of Liberty, political cartoon depict­

ing police officer rapin r, 517 
Striptease set, § 19
Student newspaper, allegedly obscer.e 

political cartoon and newspaper article 
in, § 17

Substantive aspects of concept, 4-20 
Summary and comment, § 3 
"Super censor”, Supreme Court acting as. 

5511.21
"The Housewife's Handbook on Promis­

cuity", §5 12,14.17 
“The Lovers", application of Roth test to, 

§5
'iransportation of intoxicating liquors in 

violation 0/ law, effect of, 516 
Transportation of obscene material in 

interstate or foreign commerce by 
common carrier, 55 7. *

"Tropic of Cancer", application of Roth 
test to, § 5

Twenty-First Amendment, effect of, $ 16 
Underground newspaper publishing al­

legedly obscene material, 51*
"Up Against the Will. Motherfucker", 

student newspaper discussing tnsl 
and tcquittal of organization called, 
517

Victorian morals, effect of, 5 22 
"Viva Mana", 518
Voltaire quotation in flyleaf of otherwise 

obscene publication as redeeming 
feature, 4,17 

W h o  determines question of obscenity, 5 21

I. P refa to ry  m atters

§ 1. In troduction

( a )  Scope 
T h is  annotation  collects and ana­

lyzes the  United S ta tes  Supreme Court

cases which, beginning with Roth v 
United States (1957) 354 US 476. 1 L 
Ed 2d 1498, 77 S Ct 1304, reh den 355 
US 852, 2 L Ed 2d 60. 78 S Ct 9. have 
developed the s tan d a rd s  and principles 
determining the concept of obscenity
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In tho context of the free speech and 
press guaran ties  of the F ir s t  Amend­
ment, which is applicable to the s ta tes  
th rough  the Fourteenth A m endm ent.1 
Cases dealing with situations in which 
it is presupposed that the m ateria ls  
involved are obscene are not w ith in  
the scope of this annota tion ; i l lu s t r a ­
tive of  these situations a re  cases dea l­
ing with the question w h e th e r  the 
F i r s t  Amendment protects the posses­
sion o f  obscene material in the privacy 
o f one's home, or the im porta tion  of 
obscene material. However, by w ay of 
illustra tion , the annotation includes 
cases in which the Supreme C ourt has 
held, specifically or by implication, 
th a t  the  involved materials are. o r  are  
not. obscene, irrespective o f  w hether 
such cases include rules governing the 
tests  and principles which are  con­
tro l l ing  in determining the concept of 
obscenity.

The annotation does not include 
cases insofar  as they discuss the q u e s ­
tion w hether an obscenity s ta tu te  is 
unconstitu tionally  vague, since th a t  
question is primarily a question of  due 
process.

T he  discussion herein of  the p ro ­
cedura l  aspects of the concept o f  
obscenity’ is limited to those proce­
du ra l  aspects which reflect o r  affect 
the  substantive aspects o f  the  con­
cept.*

fb] Related matters
Applicability to advertisements o f  

F i r s t  Amendment's guaranty  of free  
speech and press. 37 L Ed 2d 1124.

Constitutionality of regulation  of 
obscene motion pictures. 22 L Ed 2d 
949.

Constitutionality of federal and  
s ta te  regulation of obscene l i te ra tu re .
1 L Ed 2d 2211, 4 L Ed 2d 1821.

The Supreme Court and the r ig h t  o f  
f ree  speech and press. 93 L Ed 1151.
2 L  Ed 2d 1706. 11 L Ed 2d 1116. 16 
L Ed 2d 1053. 21 L Ed 2d 976 (see 
especially  §7 [b ] ,  dealing with ob ­
scene m atters) .

1. Generally, as to what provisions 
o f  the Federal Constitution's Bill o f  
R ights are  applicable to the s ta tes ,  see  
the  annotations at 18 L Ed 2d 1388 
and  23 L Ed 2d 985. each of which, in 
§ 4, deals with the First Amendment.

What m atte r  is nonmailable under 
IB USCS 9 1461. 76 L Ed 846. 8 L 
Ed 2d 1045 (sec especially 5 3. deal­
ing with the test  o f  obscenity).

Validity, construction, and applica­
tion of Federal Criminul S ta tu te  (18 
USCS § 1464) pun ish ing  utterance of 
obscene, indecent, o r  p rofane language 
by means of radio communication. 17 
ALR Fed 892.

Validity, under Federal Constitu­
tion. of public school o r  s ta te  college 
regulation of s tuden t newspapers, 
magazines, o r  o th e r  publications. 16 
ALR Fed 182 (see especially § 11, deal­
ing with obscenity, vulgarity , or in­
decency'.

Validity, construction, and applica­
tion of provisions of Postal Reorgani­
zation Act of 1970 (18 USCS §9 1735- 
1737; 39 USCS §§ 3010. 3011) (so- 
called "Goldwater Am endm ent") pro­
hibiting mailing o f  sexually  oriented 
advertisements to persons who have 
notified postal service th a t  they wish 
to receive no such materials. 15 ALR 
Fed 488.

Exhibition of obscene motion pic­
tures as nuisance. 50 ALR3d 969.

Topless or bottomless dancing or 
similar conduct as offense. 49 ALR3d 
1084.

Operation of nude-model photo­
graphic studio as offense. 48 ALR3d 
1313.

Right of  telephone or te leg raph  com­
pany to refuse, or discontinue, service 
because o f  use of  im proper language. 
32 ALR3d 1041 (see especially § 3[b). 
dealing with w hat constitu tes obscen­
ity o r  profanity).

Modern concept of obscenity. 5 
ALR3d 1158.

Validity of procedures designed to 
protect the public against obscenity.
5 ALR3d 1214.

What amounts to an obscene play or 
book within prohibition sta tu te . 81 
ALR 801.

Publications of a scientific, educa­
tional. o r  instructive c h a ra c te r  regard-

1  Generally, as to the validity  of 
procedures designed to protect the 
public aga ins t  obscenity, see the  an­
notation a t  5 ALR3d 1214.
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ing sex relations as within statutes 

relating to obscene or immoral p u b­

lications. 76 A L R  1039.
■f

Note. Obscenity: A  Step Forward 
by a Step Back? 38 Albany L  Rev 

764 (1974).
Note. Pornography, the Locnl O p ­

tion. 26 Baylor L  Rev 97 (1974).
Miller, Recent Development in the 

L a w  of Obscenity. 1973 Crim L  Rev 
167 (1973).

Fahringer and Brown, The Rise nnd 
Fall of Roth —  a Critique of the Re­

cent S u p r e m e  Court Obscenity Deci­
sions. 62 K y  LJ 731 11974).

Engdahl, Requiem for Roth: O b­
scenity Doctrine is Changing. 68 
Mich L  Rev 185 (19G9).

Note. Burger Court's Crunch on 
" H a r d  Core." 1 Ohio North L  Rev 97 
(1973).

Hunsaker, 1973 Obscenity-Pomog- 

raphy Decisions: Analysis, Impact,

and I egislative Alternatives. 11 San 
Diego L  R e v  906 (1974).

§ 2. Background

[a] Generally; the Roth Case

Prior to Roth v United States (1957) 

354 U S  476. 1 L  Ed 2d 1498. 77 S Ct 
1304, reh den 355 l’S 852. 2 L  E d  2d 
60, 78 S Ct 8, infra, the concept of 
obscenity w a s  defined by various 

courts and in various contexts, as il­
lustrated by the two leading cases set 

out hereinafter.

T h e  early leading standard of ob­
scenity wa s  defined in Reg. v Hicklin 
(1868. Eng) L R  3 Q B  360. 8 E R C  60, 

in which a pamphlet purporting to ex­
pose the errors and practices of the 
R o m a n  Catholic Church in the matter 

of confession w as held obscene, and in 
which C o c k b u m ,  C.J., said: "I think 
the test of obscenity is this, whether 
the tendency of the matter charged 
as obscenity is to deprave and corrupt 
those whose minds are open to such 
immoral influences, and into whose 

hands a publication of this sort m a y  
fall." A s  pointed out by the United 

States S u p r e m e  Court in Roth v United 

States (1957) 354 U S  476, 1 L  Ed 2d 

1498. 77 1 Ct 1304. reh den 355 U S  
852. 2 L  E d  2d 60, 78 S Ct 8. infra, 

this standard allowed material to be 

judged merely by the effect of an

isolated excerpt upon particularly 
susceptible persons, and was adopted 

by some American courts, but was re­
jected by later decisions.

Illustrative of these later cases is 
United States v O n e  Hook Entitled 
Ulysses (1934. C A 2  N Y )  72 F2d 705, 

in which the court, In an opinion by 
Augustus Hand. Circuit Judge, holding 

that the book “Ulysses" by James 
Joyce was not obscene within the 
meaning of a federal statute prohibit­

ing the importation of obscene books, 
stated that works of physiology, medi­
cine, science, and sex instruction were 
not within the statute, although to 
some extent and a m o n g  some persons 
they might tend to promote lustful 
thoughts, and that the same immunity 
should apply to literature as to sci­
ence. "where the presentation, when 
viewed objectively, is sincere, and the 

erotic matter is not introduced to 
promote lust and does not furnish the 
dominant note of the publication." the 
question in each case jjeing “whether 
a publication taken as a whole has a 

libidinous effect."
Not until the decision in 1957 of 

Roth v United States (1957 354 U S  

476. 1 L Ed 2d 1498. 77 S Ct 1304. reh 
den 355 U S  852. 2 L  E d  2d 60. 78 S Ct 
8, did the United States Supreme Court 

establish, as a matter of federal con­
stitutional law, a standard of ob­
scenity, applicable in both federal and 
state courts, which rendered invalid 

any more stringent standards, whether 

statutory or judicial.
The constitutional concept of ob­

scenity was first developed in the land­
mark case of Roth v United States 
(1957. 354 U S  476. 1 L  E d  2d 1498. 77 
S Ct 1304, reh den 355 U S  852. 2 L E d  

2d 60, 78 S Ct 8,J where the court af­
firmed (1) the conviction, after a 

jury trial, of a defendant in a federal 
court under a federal statute (13 
U S C S  § 1461) prohibiting the mailing 
of obscene material, and (2) in the 
companion case (decided in the same 

opinion as Roth) of Alberts v Cali­

fornia. the conviction, after a non’ 

jury trial, of a defendant in a Cali*

3. For the sake of brevity the case 
will be hereinafter sometimea referred 

to as Rotb.
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fornla state court under a California 

statute prohibiting the keeping for 
sale of obscene books and the p u b­
lishing of any advertisements of them, 
These stututos were challenged on the 
ground, a m o n g  others, that they v 0* 
lated the constitutional rights of free 
speech and press. Insofar as per­

tinent, the court, in an opinion by 
Brennan. J., expressing the views of 

four other members of the court 
(Frankfurter, Burton, Clark, and 
Whittaker. J J.), ruled: (11 Obscenity 
is not within the area of constitu­
tionally protected speech and press: 
f 2 considerations as to the "clear and 

present danger" rule are unnecessary: 
(31 sex and obscenity are not synony­
mous; (41 obscene material is material 
which deals with sex in a m a n n e r  a p­
pealing to prurient interest: (51 the 
portrayal of sex in art, literature, and 

scientific works is not itself sufficient 
reason to deny material the constitu­

tional protection of freedom of speech 
and press: (6) the proper test is 
whether to the average person, apply­
ing contemporary community stand­
ards. the dominant theme of the 
material taken as a whole appeals to 
prurient interest: and '7i judging ob­
scenity by the effect of isolated pas­

sages upon the most susceptible person 

is inappropriate. The court observed 

that "implicit in the history of the 
First A m e n d m e n t  i3 the rejection of 
obscenity as utterly without redeem­

ing social importance." The court 
held that both trial courts below suf­
ficiently followed the proper standard 
and used the proper definition of 
obscenity. In Roth, the trial judge’s 
instructions to the jury were in sub­
stance as follows: The words "ob­
scene. lewd and lascivious," as used 
in the law. signify that form of im­
morality which has relation to sexual 
impurity and has a tendency to excite 
lustful thoughts; the test is not 
whether it would arouse sexual de­
sires or sexual impure thoughts in 
those comprising a particular segment 

of the community, the young, the i m­
mature, or the highly prudish, or 
would leave another segment, the 

scientific or highly educated, or the 

so-called "worldly-wise and sophisti­

cated.” indifferent and unmoved; the

test in each case is the effect of the 

book, picture, or publication con­
sidered us a whole, not upon any par­
ticular class, but upon all those w h o m  
it is likely to reach; in other words, 

the jury should determine its Impact 
upon the average person in the c o m­
munity; the books, pictures, and cir­
culars must be judged as u whole, in 
their entire context, and the jury 

should not consider detached or sep­
arate portions in reaching a conclu­
sion; the jury should judge the cir­
culars, pictures, and publications 
which have been put in evidence, by 
present-day standards of the c o m­

munity, and m a y  ask themselves 
whether the material offends the c o m­

m o n  conscience of the community by 
present-day standards; and the jury 
alone are the exclusive judges of what 
the c o m m o n  conscience of the c o m­
munity is, and in determining that 
conscience, the jury’ should consider 
the community as a whole, young and 
old, educated and uneducated, the reli­

gious and the irreligious— men. 
women, and children. In the Alberts 
Case, the trial judge applied the test 
whether the material has "a substan­
tial tendency to deprave or corrupt 
its reader by inciting lascivious 

thoughts or arousing lustful desires." 

In addition, in ruling on a motion to 
dismiss, the trial judge indicated that, 
as a trier of facts, he was judging 
each item as a whole as it would af­
fect the normal person. In summary, 
the Supreme Court held that the stat­
utes, applied according to the proper 

standard for judging obscenity, did 
not offend constitutional safeguards 
against convictions based upon pro­
tected material, It m a y  also be noted 
that the court, although defining the 
concept of obscenity, stated that the 

dispositive question was whether ob­
scenity is utterance within the area 
of protected speech and press, and, 
in footnote 8 of the opinion, observed 
that ” [n]o issue is presented in either 
ease concerning the obscenity of the 
material involved." Warren, Ch. J„ 
concurred in the result, but expressed 
doubts as to the wisdom of the broad 
language used in the majority opinion. 

Harlan, J„ concurred in the result in 

the Alberts Case, but dissented in the
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Roth Case on the ground that the regu­
lation of obscenity embodied in the 
federal statute wus beyond federal 
power, Douglas. J., joined by Black, 

J . dissented in both cases, expressing 
the view that obscenity •tatutes vio­
late the constitutional guaranties of 

free speech und press,

fbI Definition of obscenity In Model 

Penal Code 
In the following cases the United 

States S u p r e m e  Court, in defining the 
term "obscenity," referred to the def­

inition of the term in the American 

L a w  Institute's Model Penal Code,
In Roth (354 U S  476, 1 L Ed 2d 

I-198, 77 S Ct 1304, reh den 355 U S  852,

2 L  E d  2d 60. 78 S Ct 8), the court 
stated, in footnote 20 of the opinion, 
that it perceived no significant dif­
ference between the meaning of ob­
scenity developed in the case law and 

the definition, quoted by the court, of 
the A m e rican L a w  Institute. Model 

Penal Code. § 207.10(21 of Tentative 

Draft No. 6, 1957. A  reference to
3 207.10* 2) was also m a d e  by the court 
in Miller v California (19731 413 U S  
15. 37 L  E d  2d 419. 93 S Ct 2607, reh 

den 414 U S  881. 38 L Ed 2d 128. 94 
S Ct 26, in defining the specific judicial 
m e a n i n g  of the words "obscene mate­
rial.”

T h e  statement of § 207.10(°) of the 
Tentative Draft, quoted in Roth, is 
identical with the first sentence of 

<3 251.4(11 of the American L a w  In­
stitute's Model Penal Code (10 U L A  
pp 433 et seq, at p 5911. This section 
of the Code, in its entirety, reads as 
follows:

“§251.4. Obscenity
“ (I) Obscene Defined. Material is 

obscene if, considered as a whole, its 

predominant appeal is to prurient in­
terest, that is, a shameful or morbid

4. In Miller v California (19731 413 
U S  15. 37 L  Ed  2d 419, 93 S Ct 2607, 
reh den 414 U S  881, 38 L  Ed 2d 128, 
94 S Ct 26, the court pointed out that 
although the providing of positive 
guidance to federal and state courts in 
ouscenity cases m a y  not be an easy 
road, nevertheless no amount of 
"fatigue" should lead the court to 
adopt a convenient "ins itutional" ra­
tionale— an absolutist. "anything

500, w p r »

interest, in nudity, se or excretion, 
and if in addition it goes substantially 

beyond customary limits of candor in 
describing or representing such mat­
ters. Predominant appeal shall be 

judged with reference to ordinary 
adults unless it appears from the 

churicter of the material or the cir­

cumstances of its dissemination to be 
designed for children or other spe­
cially susceptible audience, U n d e­

veloped photographs, molds, printing 
plates, and the like, shall be deemed 

obscene notwithstanding ’hat process­
ing or other acts m a y  be required to 
make the obscenity patent or to dis­
seminate it."

No  opinion of the S u p r e m e  Court 

has adopted the provision in § 251.4 
(1) that material ia obscene if it 
“goes substantially beyond customary 

limit* of candor in describing or 
representing such matters." H o w ­
ever, in Jacobellis v Ohio (1964) 378 
U S  184. 12 L  Ed 2d 793, 34 S Ct 1676, 
Brennan and Goldberg, JJ.. in the 
plurality opinion, stated that the Roth 

standard (354 U S  476, 1 L Ed  2d 1498. 
77 S Ct 1304. reh den 355 U S  852, 2 
L Ed 2d 60, 78 S Ct 8) requires in the 

first instance a finding that the mate­
rial "goes substantially beyond cus­

tomary limits of candor in description 
or representation" of sex methods.

§3. S u m m a r y  and c o m m e n t

[a] Generally 

Over the dissent of Black and 
Douglas, JJ., it has been categorically 
settled by the Supreme Court that ob­

scene material is unprotected by the 
First A m e n d m e n t 4 (Roth v United 

States (1957) 354 U S  475, 1 L  E d  2d 

1498, 77 S Ct 1304, reh den 355 U S  
852, 2 L Ed 2d 60, 78 S Ct 8: B a ntam 
Books, Inc. v Sullivan (1963' 372 U S  
58, 9 L Ed  2d 584. 83 S Ct 631; United

goes" view of the First A m e n d m e n t —  
merely because it would lighten the 
court's burdens; that such an abnega­
tion of traditional supervision would 
be inconsistent with the court’s duty 
to uphold the constitutional guaran­
ties; and that the court's duty admits 
of no substitute for facing up to the 
tough individual problems of consti­
tutional judgment involved in every 
obscenity case.
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States v Reidel 11971) 402 U S  351, 28 
L  E d  2d 813, 91 S Ct 1410, reh den 403 
U S  924, 29 L  Ed 2d 703, 91 S Ct 2223; 
Kois v Wisconsin (1972) 408 U S  229, 

33 L  E d  2d 312, 92 S Ct 2245; Miller 
v California (1973) 413 U S  15, 37 L 
E d  2d 419. 93 S Ct 2607, reh den 414 
U S - 881, 38 L  Ed 2d 128, 94 S Ct 26 

(stating that the question has been 
categorically settled); Paris Adult 

Theatre I v Slaton (1973) 413 U S  49, 
37 L  E d  2d 446. 93 S Ct 2628, reh den 
414 U S  881, 38 L Ed 2d 128, 94 S Ct 

27; United States v 12 200-Ft. Reels 
of Super 8mm .  Film (1973) 413 U S  
123, 37 L  Ed  2d 500, 93 S Ct 2655; 
United States v Orito (1973) 413 U S  
139, 37 L  E d  2d 513, 93 S Ct 2674).

In view of the rule stated above, it 
has become necessary for the Supreme 
Court to define the concept of ob­
scenity for the purpose of distinguish­
ing material which is. and material 
which is not, protected by the First 
Am e n d m e n t .  However, the task of 
defining the term "obscenity" in gen­
eral language presents extremely dif­
ficult and complex problems (§4, in­

fra i. Prior to the decision in Miller 
v California (1973) 413 U S  15. 37 L 
E d  2d 419, 93 S Ct 2607, reh den 414 
U S  881. 38 L  Ed 2d 128, 94 S Ct 26, 

infra § 7, the decision in Roth v United 
States (1957) 354 U S  476, 1 L  E d  2d 
1498, 77 S Ct 1304, reh den 355 U S  
852. 2 L  E d  2d 60. 78 S Ct 8. supra 
§2fa], wa s  the only one in which a 
majority of the United States Supreme 

Court wa s  able to agree on the ap­
propriate standards (see the statement 
to that effect in the Miller Cass).

T he Miller test (§7, infra) elabo­
rates and refines, but does not repudi­
ate, the Roth test (§5, infra). T h e  
Miller test states, as the most impor­
tant criterion determining the con­
stitutional concept of obscenity, the 
question whether the average person, 
applying contemporary community 
standards, would find that the work, 
taken as a whole, appeals to the 
prurient interest. The Ro*h test is 
whether to the avoravr p;rson, apply­

ing contemporary community stand­
ards. "the dominant theme of the mate­
rial taken as a whole appeals to prur­

ient interest.” In the absence of a
(41 L Ed : d l -M

relevant decision of tho United States 
Supreme Court, it cannot be deter­

mined whether the omission of the 
words "the dominant theme" signifies 
a substantive change in the concept of 
obscenity (§ 12, infra). The most 

significant feature of the Miller test 
is the rejection of the Memoirs test 
(§ 6. infra), insofar as this test re­

quires, as an indispensable prerequi­
site of meeting the constitutional con­
cept of obscenity, that the material 

involved be "utterly without redeem­

ing social value." T he Miller test re­
places this criterion by the criterion 
whether the work, taken as a whole, 
lacks serious literary, artistic, politi­
cal, or scientific value.

The specific elements of the concept 

of obscenity as a matter of constitu­
tional law also present aome difficul­
ties. The term "prurient interest" has 

been defined as relating to "material 
having a tendency to sxcite lustful 
thoughts" (§ 8, infra). The term 
"patently offensive" has n o w  appar­

ently been equated with "hard-core" 
sexual conduct (§9, infra). The 

term "average person" excludes a 

particularly susceptible or sensitive 
person or a totally insensitive person, 
but does not preclude the determina­

tion of obscenity by the prurient- 

interest appeal to specific groups such 
as sexual deviants or minors, as dis­
tinguished from adults (§10, infra). 
The phrase "contemporary community 
standards” signifies local or statewide 
community standards, but not national 
standards (§ 11, infra).

The "clear and present danger" rule 

has been held not applicable to ob­
scene materials (§ 13, infra). A  pub­
lication which, standing alone, might 

not be obscene, m a y  nevertheless be 
so characterized in the context of the 
circumstances of production, sale, and 
publicity, and, in particular, of pan­
dering (§ 14, infra). Although the 

Miller test is phrased in terms of its 
applicability to state obscenity laws, 
the rules stated in Miller, as well as 
those in Roth, are equally applicable 
to federal and to state legislation, and 
to federal and state courts alike (§ 15, 
infra).

The concept of obscenity m a y  vary
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where a state's power to regulate in- 418 U S  949, 41 L Ed 2d 1166, 94 S Ct 
toxicating liquor under the Twenty- 3217, where the Justice pointed out

First A m e n d m e n t  is involved, but does that O '  in five cases, cited in footnote
not seem to vary with the m e d i u m  of i of the opinion, the issue whether the
expression, that is, wit*’ whether materinls involved were obscene wa s
printed matte'-, aiuuon pictures, or live 

performances are involved (§ 16, in­
fra).

Obscenity, unprotected by the First 

Amendment, can manifest itself in 
conduct, in the pictorial representa­
tion of conduct, or in the written and 
oral description of conduct (see Kap-
I. n v California (1973) 413 U S  115, 37 

L E d  2d 492, 93 S  Ct 2680, reh den 414 
U S  883, 38 L  E d  2d 131, 94 S Ct 28). 

Illustrative cases in which the S u­
preme Court held, specifically or by 

fair implication, that specific matters 
were, o r were not, obscene, are set out 
in §§ 17-20, infra.

With regard to the procedural as­
pects of the concept of obscenity, it 

m a y  be noted that while the elements 
of the concept ordinarily present a 

question of fact to be decided by the 
jury or the judge as the trier of facts, 

the S u p reme Court will, nevertheless, 

make an independent determination of 

obscenity, irrespective of the findings 
below (§21. infra). Expert testimony 

has been held permissible, but not re­

quired, where the material itself has 
been introduced into evidence (§ 22, 
infra).

fb] Practice pointers

A n  attorney involved in obscenity 

litigation, whether civil or criminal 
and whether in a federal or in a state 
court, should mak e  timely and specific 
allegations that, the matter involved is, 
or is not, obscene. These allegations 
should be m a d e  at every stage of the 

proceeding, including petitions for re­
view by the United States Supreme 
Court. T h e  attorney should also file 

the allegedly obscene materials in the 
United States Supreme Court. In this 
context, see the opinion by White, J., 

written in support of the Supreme 

Court’s denial of certiorari in J-R 

Distributors. Inc. v Washington (1974)

5. As  to the construction and ap­
plication of Rule 23 of the Rules of 
the S u p r e m e  Court prescribing the

not presented to the S u p r e m e  Court, 

and (2) the publications themselves 
were not lodged there. As  to point 

(1). the opinion referred to Rule 23
(1) (c) of the Supreme Court Rules, 

which provides that only the questions 
set forti in the petition for certiorari 
or fairly comprised therein will be 

considered by the Supreme Court,* ai’d 
stated that Rule 15(1) (c) with respect 

to appeals is to the identical effect. As 
to point (2), the opinion pointed out 
that in six cases, cited in footnote 2 
of the opinion, the issue of obscenity 
vel non was a m ong the questions 

presented, but the materials them­
selves had not been filed with the S u­
preme Court. The opinion went on to 
say that while the S u p r e m e  Court 
Rules permit parties to dispense with 

filing the entire record at the petition 

for certiorari stage, a petitioner is 

completely free at that time to file all 

or any part of the record he deems 

necessary or desirable to present 

clearly the issues he wants reviewed.

As stated in the dissenting opinion 
by Warren, Ch. J., joined by Clark J., 

in Jacobellis v Ohio (1964) 378 U S  

184, 12 L  Ed 2d 793, 84 S Ct 1676, 

there has been some tendency on the 

part of enforcement agencies, in deal­

ing with the law concerning obscenity, 

to do only that which is easy to do, 

for instance, to seize and destroy 

books with only a m i n i m u m  of protec­

tion. The attention of attorneys e m ­

ployed in an obscenity case is called 

to the fact that procedural stepe taken 

by officials should be carefully con­

sidered and any objection to their 

constitutional validity should be 

raised in the trial and appellate courts, 

including the United States Supreme 

Court. See the annotation on the

validity of procedures designed to pro­

tect the public against obscenity, at

requirements of a petition for cer­
tiorari. see the annotation at 32 L  Ed 
2d 830.

(41 L Ed Ml
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dealing with practice pointers).
As  to the right of counsel to intro­

duce the testimony of experts on the 
concept of obscenity, ate § 22, infra.

W h e r e  appropriate, the substantive 

issues involved in the following cases 
should be seasonably aad specifically 

raised by counsel.
Attention is called to Stanley v 

Georgia (1269) 394 U S  557, 22 L  Ed  

2d 542, 89 S Ct 1243, holding that a 
statute, insofar as it made mere 
"private” possession of obscene matter 
a crime, wfcs unconstitutional under 
the First and Fourteenth A m e n d­

ments.
Attention is also called to the hold­

ings in Smith v California 11959) 361 
U S  147, 4 L  E d  2d 205, 80 S Ct 215, 
reh den 361 U S  950, 4 I, Ed 2d 383, 80 
S Ct 399, and Mishkin v N e w  York 
(1966) 383 U S  502, 16 L Ed 2d 56, 86 

S Ct 958, reh den 384 US 934, 16 L  Ed 
2d 535, 86 S Ct 1440, that in criminal 
prosecutions for possessing obscene 
material, the relevant statute violates 

the Federal Constitution if it imposes 
criminal liability without requiring 
any element of scienter, that is, knowl­

edge by the defendant of the obscene 
character of the material in his pos­

session.
Generally, see 10 A m  Jur Trials 1, 

Obscenity Litigation.

II. Substantive aspects of concept 

A. Definitions of obscenity

9 4. Generally

T he following statements made by 
the S u preme Court or some of its m e m ­
bers s h o w  the great difficulties pre­

sented in any attempt to define, in 

general language, the concept of ob­

scenity.
As stated in Miller r California 

(1973) 413 U S  15. 37 L  EJ 2d 419, 93 

S Ct 2607. reh den 414 U S  881. 38 L Ed 

2d 128. 94 S Ct 26, the history of the 
Supreme Court's obscenity decisions 

is " s o m ewhat tortured." The court 

pointed out that, apart fro« the initial 

formulation in Roth (345 US 476. 1 L  

Ed 2d 1498. 77 S Ct 1304. reh den 355 

U S  852, 2 L  E d  2d 60. 78 S Ct 8). and 

the reformulation in Miller.no major-
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ity of the court has nt any given time 

been able to agree on a standard to 
determine w h a t  constitutes obscene, 

pornographic material subject to regu­

lation under the state’s police power; 
instead there was "a variety of views 
a m o n g  the m e m b e r s  of the court un­
matched in any other course of con­
stitutional adjudication." The court 

went on to say that this uncertainty 

of the standards for determining 
obscenity creates a continuing source 

of tension between state and federal 
courts; that the problem is that one 
cannot say with certainty that mate­

rial is obscene, until at least five m e m ­
bers of the court, applying inevitably 

obscure standards, have pronounced it 
so; and that the absence, 3ince Roth, 
of a single majority view of the court 
as to the proper standards, has placed 
a strain on both state and federal 

courts. Th e  court also stated that for 
the first time since Roth wa s  decided 

in 1957, a majority of the court in 

Miller agreed on concrete guidelines 
to isolate "hard-core” pornography 

from expression protected by the First 
Amendment.

The S u p r e m e  Court has recognized 
that constitutionally protected expres­
sion is often separated from obscenity 
only by a d i m  and uncertain line. 
Marcus v Search W a r rant of Property 

(1961) 367 U S  717, 6 L  E d  2d 1127, 81 
S Ct 1708; B a n t a m  Books, Inc. v Sulli­

van (1963) 372 U S  58, 9 L  E d  2d 584. 

83 S Ct 631; Blount v Rizzi (1971) 400 

U S  410, 27 L  E d  2d 498, 91 S Ct 423.

As stated in a dissenting opinion by 
Warren, Ch. J., joined by Clark. J., in 

Jacobellis v Ohio (1964) 378 U S  184, 

12 L Ed 2d 793, 84 S  Ct 1676, neither 

courts nor legislatures have been able 

to evolve a truly satisfactory defini­

tion of obscenity in the context of the 

First A m e n dment. Harlan. J., in his 

dissenting opinion in the s a m e  case, 

observed that the test of obscenity, 

within the framework of the constitu­

tional guaranties of freedom of speech 

and press, m u s t  necessarily be 

"pricked out on a case-by-case basis." 

The Justice also stated that he experi­

enced no greater ease than do other 

members of the S u p r e m e  Court in 

attempting to verbalize generally the
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respective constitutional tests, since 

in truth, the mutter, in the lust 
anulysis, depends on h o w  the particu­

lar material charged hnppena to strike 
the minds of jurors or judges und 
ultimately those of a majority of the 
members of the United States Supreme 
Court.

Harlan, J., concurring in purt and 

dissenting in pnrt in Interstate Cir­
cuit, Inc. v Dallas f 1968) 390 U S  676. 
20 L  Ed 2d 225, 88 S Ct 1298, described 

the obscenity problem as "Intract­
able.’'

In a dissenting opinion in Paris 
Adult Theatre I v Slaton (1973) 413 

U S  49, 37 L  E d  2d 446, 93 S Ct 2628, 
reh den 414 U S  881, 38 L  Ed 2d 128, 
94 S Ct 27, Brennan, J., joined by 
Stewart and Marshall, JJ., expressed 
the view that no formulation of the 
Supreme Court, the Congress, or the 

states can adequately distinguish 

obscene material unprotected by the 
First A m e n d m e n t  from protected ex­
pression.

O n  the other hand, no m e m b e r  of 
the court w h o  shares the view that 

obscenity is not protected by the First 
A m e n d m e n t ’s guaranty of free speech 
and press (§3fa], supra) has dis­

agreed with any of the following state­
ments m a d e  by the court.

In Miller v California (1973) 413 
U S  15. 37 L  Ed  2d 419, 93 S Ct 2607, 
reh den 414 U S  881, 38 L Ed  2d 123, 
94 S Ct 26, the court, in footnote 2 of 
the opinion, observed that the Roth 
definition (354 U S  476. 1 L  Ed 2d 1498, 
77 3 Ct 1304, reh den 355 U S  852, 2 L  
Ed 2d 60, 78 S Ct 8) of "obscene" does 
not reflect the precise meaning of the 
term as traditionally used in the 
English language, and that the words 

"obscene material." as used in Miller, 
have a specific judicial meaning which 
derives from Roth, that is, obscene 
material "which deals with sex."

A n d  in Cohen v California (1971) 
403 U S  15, 29 L  Ed  2d 284, 91 S Ct 
1780. reh den 404 U S  876. 30 L  E d  2d 

124. 92 S Ct 26, the court noted that 
expression must be erotic in some 
significant w ay in order to fall within 
the state's power to prohibit obscene 

expression.

The court has also stated that sex 

and obscenity are not synonymous,

690, su p ra
and that the portrayal of sex, for in­

stance, in art, literature, and scientific 
works, is not itself sufficient reason 
to deny material the constitutional 
protection of freedom of speech and 
press. Roth v United Stales 1957) 

354 U S  476, 1 L Ed 2d 1498, 77 S Ct 
1304, reh den 355 U S  852, 2 L Ed 2d 
60, 78 S Ct 8; Koia v Wisconsin ' 1972) 

408 U S  229, 33 L Ed 2d 312, 92 S Ct 
2245.

In Koia v Wisconsin (1972) 408 U S  
229, 33 L Ed 2d 312, 92 S Ct 2245. the 

court ruled that in determining 
whether a portrayal of sex is protected 

expression or obscenity unprotected 
by the constitutional guarnnty of free 

speech and press, a reviewing court 
must, of necessity, look at the context 
of the material as well as its content.

It has also been noted that a quota­
tion from Voltaire in the flyleaf of a 
book will not constitutionally redeem 

an otherwise obscene publication. 
Kois v Wisconsin (1972) 408 U S  229, 
33 L  Ed 2d 312, 92 S Ct 2245; Miller 
v California (1973) 413 U S  15, 37 L  
Ed 2d 419, 93 S Ct 2607, reh den 414 
U S  881, 38 L Ed 2d 128, 94 S Ct 26.

A n d  in Jenkins v Georgia '1974) 

418 U S  153. 41 L  Ed 2d 642, 94 S Ct 
2750, the court said that nudity alone 
is not enough to make material legally 
obscene.

The constitutional standards of the 
concept of obscenity have been held 
equally applicable to federal and to 
state legislation and in federal and 
in state courts (§15, infra).

§ 5. T h e  Roth test

The following cases show the S u­
preme Court’s first formulation of the 
principal test of obscenity (Roth test), 
its application, and the difficulties in 
applying it.

The primary test of obscenity, first 
enunciated as a matter of federal con­
stitutional law in Roth v United States 
(1957) 354 U S  476. 1 L  E d  2d 1498. 77 

S Ct 134, reh den 355 U S  852. 2 L  E d  
2d 60, 78 S Ct 8, is "whether to the 

average person, applying contempo­

rary community standards, the domi­

nant theme of the material taken as 

a whole appeals to prurient interest."

This test was applied in Times Film 

Corp. v Chicago (1957 ) 355 U S  35, 2
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L  E d  2d 72. 78 S Ct 115. infra § 18; 
One. Inc v Olosen (19581 355 C S  371.

2 L  E d  2d 352. 78 S Ct 364. infra § 17; 
Sunshine Hook Co. v Summerfield 
11958. 355 U S  372. 2 L  Ed 2d 352. 78 

S  Ct 365. infra § 17; Mishkin v N e w  
Y o r k  1966) 383 U S  502. 16 L Ed 2d 
56. 86 S Ct 958. reh den 384 U S  934. 
16 L  E d  2d 535. 86 S Ct 1440. infra 

§ 17: and Koia v Wisconsin (1972) 
408 l'S 229. 33 L Ed 2d 312. 92 S Ct 
2245. infra § 17.

Noting that Roth (354 L'S 476. 1 

L  E d  2d 1498. 77 S Ct 1304. reh den 
355 U S  852. 2 L  Ed 2d 60. 78 S Ct 8) 
affirmed a conviction under 18 U S C S  
5 1461 for mailing obscene circulars 

and advertising, and held that obscen­
ity is not wittiin the area of constitu­
tionally protected speech or press and 
that the statute, "applied according to 

the proper standards for judging ob­
scenity.” did not offend constitutional 

safeguards, the court in United States 
v Reidel (1971) 402 U S  351. 28 L 

E d  2d 813, 91 S Ct 1410. reh den 403 
U S  924. 29 L  E d  2d 703. 91 S Ct 2223. 

observed that Roth ha3 never been 
overruled, and declined to overrule 
Roth.

O n  the other hand, in a dissenting 

opinion in Paris Adult Theatre I v 
Slaton (1973) 413 U S  49. 37 L  Ed 2d 

446. 93 S Ct 2628. reh den 414 U S  
881. 38 L  E d  2d 128. 94 S Ct 27. Bren­
nan, J.. joined by Stewart and M a r­
shall, JJ.. expressed the view that the 

court’s approach to the obscenity 
problem initiated in Roth 354 U S  
476. 1 L  E d  2d 1498. 77 S Ct 1.04. reh 
den 355 U S  852. 2 L  E d  2d 60. ',6 S Ct 
8) should be abandoned, at least inso­

far as consenting adults were con­
cerned.

T h e  difficulties faced by the S u­

preme Court in applying the Roth test 

are illustrated by the following cases.

In Jacobellis v Ohio (1964) 378 U S  

184. 12 L  E d  2d 793. 84 S Ct 1676, the 

court reversed a state court judgment 

which upheld the conviction of a mo- 

tion-picture theater manager for pos­

sessing and exhibiting, in violation of 

an Ohio obscenity statute, a French 

film. " T h e  Lovers," which depicted an 

unhappy marriage and the wife's fall­

ing in love with a young archaeologist,

2d 1257 I &

and which included in the lust reel an 
explicit, but fragmentary and fleeting, 

love scene. Six m e m b e r s  of the court 
voted for reversal, but were unable 

to agree upon an opinion in support 
of the decision F o u r  of the members 
of the court applied the Roth test (354 

U S  476. 1 L  E d  2d 1498. 77 S Ct 1304. 
reh den 355 U S  852. 2 L  E d  2d 60, 
78 S Ct 8). U n der this test, two m e m ­
bers (Brennan and Goldberg, JJ.), in 
the plurality opinion, reached the re­

sult thut the film w as not obscene, 
whereas two dissenting members 
(Warren. Ch. J., and Clark, J.) reached 
the result that there w as sufficient evi­

dence in the record upon which a find­
ing of obscenity could be made. A n­

other m e m b e r  of the court (Stewart, 
J.) held that obscenity laws are con­

stitutionally limited to hard-core por­
nography, and that the film was not so 
classifiable. Black and Douglas, JJ., 

concurred in the reversal, on the basis 
of their broad view that a conviction 

for exhibiting a motion picture, even 

if it is obscene, abridges freedom of 
the press. White, J.. concurred in the 
judgment without a written opinion. 
Harlan. J., dissented on the ground 

that the Constitution does not prohibit 

the states from banning any material 
which, taken as a whole, has been rea­
sonably found in state judicial pro­

ceedings to treat with sex in a funda­

mentally offensive manner, under 
rationally established criteria for 

judging such material.

In Grove Press, Inc. v Gerstein 

(1964) 378 U S  577, 12 L  E d  2d 1035, 

84 S Ct 1909, the court reversed per 

curiam a state appellate court’s judg­

ment ((Fla App) 156 So 2d 537) which 

had upheld a lower court's judgment 

suppressing the book "Tropic of C a n­

cer," by Henry Miller, and which had 

also concluded that a jury's finding 

that the book w a s  obscene w as not 

contrary to the law or to the manifest 

weight and preponderance of the evi­

dence. The S u p r e m e  Court did not 

agree upon a reason for the reversal, 

Brennan and Goldberg, JJ., held that 

under the Roth test (354 U S  476, 1 

L  Ed 2d 1498, 77 S Ct 1304, reh den 355 

U S  852. 2 L  E d  2d 60. 78 S Ct 8). the 

book was not obscene. Stewart, J.,
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not hard-core pornography. Black and 
Douglas, JJ. adhered to their view 

that even ohsrene material* arc pro­
tected by the First Amendment. W a r ­

ren, Ch. J., and Clark. Harlan, and 
White. J J , thought that certiorari 

should have been denied.

<| fl. T h e  Memoirs tewt

The following rases describe the so- 
called "Memoirs test" of obscenity, Its 

application, and Its subsequent rejec­
tion, at least In part, by later Supreme 
Court decisions.

As stated in Hamling v United 
States (1974) 418 U S  87. 41 L  Ed 2d 

690. 94 S Ct 2887, reh den 419 U S  885, 
42 L Ed 2d 129. 95 S Ct 167, the deft- 
nition of obscenity originally an­
nounced in Roth (354 U S  476, 1 L  Ed 
2d 1498. 77 S Ct 1304, reh den 355 U S  
852. 2 L  E d  2d 60, 78 S Ct 8) was sig­
nificantly refined by the plurality opin­
ion in A  Book N a m e d  "John Cleland’s 
Memoirs jof a W o m a n  of Plensure” v 

Atty. Gen. of Massachusetts (1966) 
383 U S  413, 16 L  E d  2d 1. 86 S Ct 975,« 

a case designated in Miller v Cali­
fornia (1973) 413 U S  15. 37 L  Ed 2d 

419. 93 S Ct 2607, reh den 414 U S  881. 
38 L  Ed 2d 128, 94 S  Ct 26, as a "land­
ma r k ” case, notwithstanding that a 

majority of the court in Memoirs could 
not agree upon an opinion. T h e  plu­

rality opinion in Memoirs, written by 
Brennan. J.. and expressing the views 

also of Warren. Ch. J., and Fortas, J., 
held that under Roth, for material to 
be obscene, so as not to be protected 
by the First Amendment's guaranty 
of free speech and press, three ele­
ments must conlesce: It must be es­

tablished that (a) the dominant theme 

of the material taken as a whole ap­

peals to a prurient interest in sex;

(b) the material is patently offensive 

because \t affronts contemporary c o m­

munity standards relating to the de­

scription .or representation of sexual 

matters; and (c) the material is utter­

ly without redeeming social value. The 

issue in Memoirs was whether a book 

commonly k nown as " F a n n y  Hill," re­

lating to;the adventures of a young

6. In accordance with the practice 
of the Supreme Court, the case will

690, tnpra

girl who became a prostitute, w m  

obscene, as held by the Massachusetts 

state courts below. T he plurality 

opinion held that reversal of the judg­
ment below wus required because the 

state court below misinterpreted the 

"socisl value" criterion clement f c . 
supra) in holding that o book need not 

be "unqualifiedly worthless before it 

can he deemed obscene." and that this 

was so even though the book was 
found to possess tha requisite prurient 
appeal and to be patently offensive. 

The plurality opinion also pointed out 
that (1) it did not necessarily follow 
from the reversal of the judgment be­
low that a determination that the book 
is obscene in the constitutional sense 

would be improper under all circum­
stances, such as the circumstances of 
production, sale, and publicity, which 
are relevant in determining whether 

or not the publication or distribution 
of a book ia constitutionally protected;
(2) evidence of commercial exploita­

tion of the book for the sake of pruri­
ent appeal, to the exclusion of all other 
values, might justify the conclusion 

that the book was utterly without re­
deeming social importance; (3) in the 
instant proceeding the courts were 

asked to judge the obscenity of the 
book in the abstract; and 4) the lower 
courts' declaration of obscenity was 

neither aided nor limited by a specific 
set of circumstances of production, 

sale, and publicity. Stewart. J.. con­
curred in the reversal, on the ground 

that the book was not "hard-core por­
nography." Black, J., concurred on 
the ground that in his view the court 
was without constitutional p o w e r  to 

censor speech or press, regardless of 
the particular subject discussed. 
Douglss, J„ concurred on the ground 
that the Federal Constitution leaves 

no power In government over expres­
sion of ideas. O n  the other hand. 
Clark, J., dissented on the ground that 
in his view the book w as obscene, hav­
ing no conceivable social importance. 

Harlan, J., dissented on the grounds 

that the Fourteenth A m e n d m e n t  re­

quires of a state only that it apply 

obscenity criteria rationally related to

be referred to hereinafter aa Memoirs 
v Massachusetts, or Memoirs.
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the accepted notion of obscenity, and 
that the judgment below conformed 
to this requirement. White. J.. dis­
sented on the ground that if a state 

insists on treating "Fanny Hill" as 
obscene and forbidding its sale, the 

First A m e n d m e n t  does not prevent it 

from doing so.
While the plurality opinion in 

Memoirs (383 U S  413. 16 L  Ed 2d 1, 
86 S Ct 975) rested its definition of the 

elements of the test in determining the 
constitutional concept of obscenity on 

Roth (354 U S  476. 1 L Ed  2d 1498, 
77 S Ct 1304. reh den 355 U S  852. 2 L  

E d  2d 60. 78 S Ct 8). the court in Miller 
v California (1973) 413 U S  15. 37 L  
E d  2d 41*. 93 S Ct 2607. reh den 414 
U S  881. 38 L  Ed 2d 128. 94 S Ct 26. 
infra S 7, rejecting the "social value" 

criterion (element (c)) of the Memoirs 

test, observed that this criterion rep­
resented a sharp break with Roth. 
T h e  court in Miller pointed out that 
while Roth presumed "obscenity" to 

be "utterly without redeeming social 
importance." Memoirs required that to 

prove obscenity it must be affirmative­
ly established that the material is 

‘u t te r ly without redeeming social 

value." and that even as the plurality 

In Memoirs repeated the words of 
Roth, the Memoirs plurality produced 

a drastically altered test that called on 

the prosecution to prove a negative, 
that is, that the material was " u t te r ly  
without redeeming social value," & 

burden virtually impossible to dis 
charge under the criminal standards 
of proof. The court observed that 

Brennan. J.. the author of the opinion 
in Memoirs, abandoned the Memoirs 

test as unworkable in his dissenting 
opinion in Paris Adult Theatre I v 
Slaton (1973) 413 U S  49. 37 L  Ed  2d 

446. 93 S Ct 2628, reh den 414 U S  881. 

33 L  Ed 2d 128. 94 S Ct 27; and that 

"no M e m b e r  of the Court today sup­

ports the Memoirs formulation."

As observed in Haraling v United 

States (1974) 418 U S  87. 41 L  Ed  2d 

590. 94 S Ct 2897, reh den 419 U S  885. 

42 L  E d  2d 129. 95 S Ct 157. the re-

7. Fahringer and Brown, in their 
article, in 62 Ky  LJ 731 (1974), en­
titled "The Rise and Fall of Roth— a 
Critique of the Recent Supreme Court

2d 1257 |S

jection in Miller v California fl*13) 

413 U S  15. 37 L  Ed  2d 419. 93 S Ct 

2607. reh den 414 U S  881. 38 I. Ed 2d
128. 94 S Ct 26. of the "social value" 

formulation in Memoirs (383 US 413. 
10 L Ed 2d 1. 86 S Ct 975), permit* the 
imposition of a lesser burder on the 

prosecution in the proof of obsceaitv 
than did Memoirs

Noting thnt the court had originally 
limited review in three pending cases 

to certain particularized questions, 
upon the hypothesis that the material 
involved in each case was of a char­
acter described as obscene in the con­

stitutional sense, in Memoirs (383 US 
413, 16 L  E d  2d 1. 86 S Ct 975), the 
court in Redrup v  N e w  York (1967) 

386 U S  767, 18 L  E d  2d 515. 87 S Ct 
1414. reh den 388 U S  924. 18 L  Ed 2d 
1377, 87 S Ct 2091, concluded that this 

hypothesis was invalid and that ac­
cordingly the cases should he decided 
"upon a c o m m o n  and controlling 
fundamental constitutional baiii." 

O n  this basis the court, per curtain.7 
reversed state court judgments con­

victing the defendants of distributing 

obscene material or declaring certain 

publications obscene. The distribu­

tion of the publications in each of 
these cases was held protected, by the 
First and Fourteenth Amendments, 
from governmental suppression, 
whether criminal or civil, in personam 

or in rem. T he court pointed out that 

two members of the court (Black and 
Douglas. JJ.) consistently adhered to 
the view that a state is utterly without 

power to suppress, control, or punijh 
the distribution of any writings or 

pictures upon the ground of their "ob­
scenity"; that a third m e mber (Stew­
art. J.) held to the opinion that a 
state’s power in this area is narrowly 

limited to a distinct and clearly identi­

fiable class of material; that other 

members (Warren. Ch. J.. and Bren­

nan and Fortas. JJ.) subscribed to the 

elements of obscenity as defined ia 

Memoirs; and that another Justice 

(White. J.) did not view the "social 

value" element as an independent fac-

Obscenity Decisions." suggest that 
Redrup is probably the most important 
per curiam opinion in the history ef 
obscenity litigation.
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tor in the judgment of obscenity. The 

court concluded that whichever of 

these constitutional views was brought 

to bear upon the instant cases, it was 

d e a r  that the judgments below could 
not stand. Harlan and Clark, JJ., 

dissented on the ground that since th» 

obscenity of the publications was !c- 
liberately excluded from review and 

was not discussed in the briefs and 

oral arguments, it wa s  improper to 
decide the case on obscenity grounds 

and the writs of certiorari and the ap­
peal should be dismissed 

With respect to the Redrup "policy" 
f386 U S  767. 18 L  E d  2d 516. 87 S Ct 
14U, reh den 388 U S  924. 18 L  E d  2d 
1377, 87 S Ct 2091), the court In Miller 
v California (1973) 413 U S  15. 37 L 

Ed 2d 419, 93 S Ct 2607, reh den 414 
U S  881, 38 L  E d  2d 128. 94 S  Ct 26. 
observed, in footnote 3 of the opinion, 

that in the absence of a majority view 

as to appropriate standards for deter­
mining obscenity, the Supreme Court 

was compelled to embark on the prac­
tice of summarily reversing convic­

tions for the dissemination of mate­

rials that at least five m e m b e r s  of the 

court, applying their separate tests, 

found to be protected by the First 

A m e n d m e n t :  that 31 cases* had been 

decided i** this manner: that beyond 

the necessity of circumstances, h o w­

ever. no justification had ever been 

offered in support of the Redrup 

“policy"; and that the Redrup pro­

cedure had cast the Supreme Court in 

the role of an unrevicwabie board of 

censorship for the states, subjectively 

judging each piece of material brought 

before the court T h e  opinion con­

cluded that the court might n o w  aban­

don the casual practices of Redrup, 

since Miller provided positive guid­

ance as to obscenity standards. In 

Miller, Douglas, J., in his dissenting

8. These 31 cases are cited ir foot­
note 8 of the dissenting opinion of 
Brennan. J.. in Paris Adult Theatre I 
v Slaton (1973) 413 U S  49. 37 L  Ed 
2d 446. 93 S  Ct 2628. reh den 414 U S  
881. 38 L  E d  2d 128. 94 S Ct 27. In 
view of the Supreme Court’s rejection 
of the Memoirs test in Miller v Cali­
fornia (1973) 413 U S  15, 37 L  Ed  2d 
419, 93 S Ct 2607, reh den 414 U S  881,

590, m pra
opinion, observed that even those 
members of the S u preme Court w h o  
h»d created the n e w  and changing 

standards of "obscenity” could not 

agree on their application, and that 
consequently the court in Redrup 
had adopted u per curiam treatment of 

so-called "obscene" publications, 
which treatment seemed to pass con­
stitutional muster under the several 

constitutional tests which had been 
formulated.

9 7. The Miller test

The most recently stated standards 
of the concept of obscenity (the Miller 

testl and their application are dis­
cussed in the following cases.

In the landmark case of Miller v 
California (1973) 413 U S  15. 37 L  Ed 

2d 419, 93 S Ct 2607, reh den 414 U S  
581. 38 L  Ed 2d 128. 94 S Ct 26,' a case 
involving a challenge to the validity 
of a California obscenity statute, the 

court, in an opinion expressing the 
view of five members thereof 'Burger. 
Ch. J , the author of the opinion, ar.d 
White. Blackmun. Powell, and Rehc- 

quist. J J .) , reformulated the test fcr 
the determination of obscenity. R e­
viewing a defendant’s conviction of 
violating a state statute making it a 
misdemeanor to knowingly distribute 
obscene matter, the court denned the 
standard; concerning state statutes 

designed to regulate obscene materia - 

as follows: (1) The permissible scope 
of state regulation must be confined 
to works which depict or describe sex­
ual conduct: <2) that conduct must be 
specifically defined by the applicat e 

state law, as written or authoritative­

ly construed; and (3) a state offense 

must be limited to works which, taken 

as a whole, appeal to the prurient in­

terest in sex. which por.ray sexual 

conduct in a patently offensive way, 

and which, taken as a whole, do not

38 L Ed 2d 128. 94 S Ct 26. these cases 
are no longer useful in determining 
the constitutional standards of ob­
scenity.

9. For the sake of brevity, the case 
will be sometimes referred to herein­
after as Miller.

The facta involved and the later his­
tory of Miller are stated in i 17. infra.
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have serious literary, artistic, political, 

or scientific value. T he court then 

laid d o w n  the basic guidelines for the 

trier of facts, applicable to federal and 
state courts alike, as follows: (a)

whether "the average person, applying 

contemporary community standards," 
would find that the work, taken as n 

whole, appeals to the prurient inter­

est; (b) whether the work depicts or 

describes. In a patently offensive way, 

sexual conduct specifically defined by 

the applicable state law, and (c) 

whether the work, taken os a whole, 

lacks serious literary, artistic, politi­

cal, or scientific value. In support of 

• the criterion described under (a), su­
pra. the court cited Kois v Wisconsin

(1972) 408 U S  229. 33 L  E d  2d 312, 

92 S Ct 2246, quoting Roth v United 
States (1957) 354 U S  476, 1 L  Ed 2d 
1498, 77 S  Ct 1304, reh den 355 U S  852. 

2 L  Ed 2d 60. 78 S Ct 8. supra § 5, and 

thus recognized the vitality of Roth 

insofar as the case defined the con­

cept of obscenity in the terms stated 
in that section. As to the tests de­

scribed under <c) of the court's guide­
lines, the court recognized that m e d­

ical books for the education of 
physicians and related personnel nec­

essarily use graphic illustrations and 
descriptions of human anatomy and 

hence have scientific value. T h e  court 
refused to adopt as a constitutional 

standard the "u tte r ly without redeem­
ing social value” test stated in the 

plurality opinion in Memoirs (383 U S  
413. 16 L  E d  2d 1. 86 S Ct 975, supra 
§6). Douglas. J„ dissented on the 

ground, a m o n g  others, that the First 

A m e n d m e n t  makes no exception for 
obscenity. Brennan, Stewart, and 

Marshall, JJ., disaented on the ground 

that the California statute wa s  uncon­

stitutionally overbroad and therefore 

invalid on its face.

In connection with the Miller test 

(413 U S  15. 37 L Ed 2d 419, 93 S Ct 

2607. reh den 414 U S  881. 38 L  Ed  2d 

128, 94 S Ct 26), it should be noted that 

in Faria Adult Theatre I v Slaton

(1973) 413 U S  49. 37 L  Ed  2d 446, 93 

S Ct 2628, reh dea 414 U S  881, 38 L  

E d  2d 128, 94 S Ct 27. infra, Brennan, 

Stewart, and Marshall, JJ., dissented, 

expressing, insofar as pertinent, the

views that (1) the court's approach 

to the obscenity problem initiated in 

Roth should be abandoned, at least 

insofar as consenting adults were con­
cerned. (2) "obscene" speech was in­

capable of definition with sufficient 

clarity to withstand attack on vague­

ness and overbreadth grounds, since 

no definition of obscenity, lndudlngf 

that propounded In Miller, provided* 

adequate notice of exactly what wan 

prohibited from dissemination, and (3) 
absent distribution to juveniles or ob­

trusive exposure to unconsenting 

adults, the First and Fourteenth 

A m e n d m e n t s  should be viewed an pro-, 

hibiting the state and federal govern­

ments from attempting wholly to sup­
press sexually oriented materials on 1 
the basis of their allegedly "obscene"; 

contents, although the government 

could perhaps regulate the manner of 
distribution of such material. Obvi- • 

ousty, the relevant separate opinions i 

of these dissenting Justices in obscen- ‘ 
ity cases antedating Paris Theatre j 

should be read in the light of their n e w  j 

approach to the obscenity problem. ( 

The Miller standards (413 U S  15. 37 J 
L  Ed  2d 419, 93 S Ct 2607, reh den 424 } 

U S  881, 38 L  E d  2d 128. 94 S Ct 26) (  
were applied in Hamiing v United I 
States (1974) 418 U S  37. 41 L E d  2d j 

590. 94 S Ct 2887, infra 5 17, reh den J 
419 U S  885. 42 L  E d  2d 129. 95 S Ct \  
157, and in Jenkins v Georgia (1974) 1  

418 U S  153, 41 L  E d  2d 642. 94 S Ct ' 
2750, infra § 18. }

The First A m e n d m e n t  standards for ' 

determining obscenity set forth in a 

Miller (413 U S  15. 37 L  Ed 2d 419, * 

93 S Ct 2607, reh den 414 U S  881, 38 ►

L  Ed  2d 1298, 94 S Ct 26), were also 

held applicable in Paris Adult Theatre 

I v Slaton (1973) 413 U S  49, 37 L  Ed 

2d 446, 93 S Ct 2628, reh den 414 U S  ; 

881. 38 L  Ed  2d 128. 94 S Ct 27. where ■

the issue was w.iether the exhibition J

at the defendant’s theaters of motion ( 

pictures found by the Georgia Supreme I 

Court to be obscene, could be consti- ( 
tutionally prohibited, even though 

shown only to consenting adults. The 2 

two films in question, "Magic Mirror" t

and "It All C o m e s  Out in the End,” i

depicted sexual conduct characterized . 

by the Georgia Supreme Court aa 7
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sccnity (§7. supra), with "hard-core" 
sexual conduct. This inference seems 
to be justified by tk« statements of 

the court that (1) the Miller Case is 
one of a croup of "obscenity-pornog- 

rnphy" cases; (2) apart from the in- 
itiul formulation in Both (354 U S  476. 
1 L  E d  2d 1498, 77 S Ct 1304. reh den 

355 U S  852, 2 U  Ed 2d 60. 78 S Ct 8). 

no majority of the court has at any 
given time been able to agree on a 
standard to determine what constitutes 
obscene, pornographic material sub­

ject to regulation under the state’s 
police power: (3) under the holdings 
announced in Miller and in its c o m­
panion cases, no one will be subject 

to prosecution for the sale or exposure 
of obscene materials unless the m a ­
terials depict or describe patently of­
fensive "hard-core” sexual conduct;

(4) if the inability to define regulated 
materials with ultimate, God-like pre­
cision altogether removes the power 
of the states or the Congress to regu­
late. then "hard-core pornography m a y  

be exposed without Itait to the juve­
nile. the passerby, and the consenting 
adult alike"; (5) a majority of the 
court has agreed on concrete guide­
lines to isolate "hard-core" pornogra­
phy from expression protected by the 
First A m e n d m e n t :  (61 the prohibiting 
of public portrayal of "bard-core" sex­
ual conduct, for its own sake and for 

the ensuing commercial gain, does not 
repress the free and robust exchange 

of ideas; and (7) regulation of patent­

ly offensive "hard-cort" materials is 

permissible. Although recognizing 

that it is not the function of the S u­

preme Court to propose regulatory 

schemes for the states, the court gave 

a few examples of whata state statute 

could define for regulation under a 

standard which makes the concept of 

obscenity depend upon whether a work 

depicts or describes, “ii a patently of­

fensive way," sexual conduct, namely, 

u i  patently offensive representations 

or descriptions of ultimate sexual acts, 

normal or perverted, adnal or simulat­

ed. and (b) patently dfensive repre­

sentations or descriptkms of mastur­

bation, excretory functions, and lewd 

exhibition of the genitals. However, 

the court recognized that at a mini­

mu m ,  prurient, patently offensive de­

piction or description of sexual con­
duct must have serious literary, 

artistic, political, or scientific value to 
merit First A m e n d m e n t  protection.

In Jenkins v Georgia (1974) 418 U S  
153, 11 L  E d  2d (142, 94 S  Ct 2750, the 

court pointed out that, while not pur­
porting to be an exhaustive catalog of 
whnt juries might find patently offen­

sive, the examples given in Miller (413 

U S  15. 37 L E d  2d 419. 93 S Ct 2607, 
reh den 414 U S  881, 38 L Ed 2d 128,
94 S Ct 26), as to w hat a state obscen­

ity statute m a y  define for regulation 
as being patently offensive, fix sub­

stantive constitutional limitations, de­
riving from the First Amendment, on 
the type of material subject to a de­
termination of obscenity; and that 
thus an obscenity conviction based on 
a defendant's depiction of a w o m a n  
with a bare midriff could not be up­
held, even though a properly charged 
jury unanimously agreed on a guilty 
verdict.

As to the particular description of 
the type of obscene materials noted in 
Miller -413 U S  15. 37 L  E d  2d 419, 
93 S Ct 2607. reh den 414 U S  381, 
38 L  Ed 2d 128, 94 S Ct 26). the court 

in Hamling v United States (1974) 
418 U S  87. 41 L  E d  2d 590. 94 S Ct 2887. 
reh den 419 U S  885, 42 L  E d  2d 129,
95 S Ct 157, pointed out that while 
such description w a s  not intended to 
be exhaustive, it clearly indicates that 

there is a limit beyond which neither 

legislative draftsmen nor juries may 

go in concluding that particular m a­

terial is "patently offensive" within 

the meaning of the obscenity test set 

forth in Miller and in its companion 
cases.

See United States v 12 200-Ft. Reels 

of Super 8 m m .  Film (1973) 413 US  

123, 37 L  E d  2d 500, 93 S Ct 2665, 

where the court pointed out that if 

and w h e n  a serious doubt is raised as 

to the vagueness of words such as 

"obscene,” as used to describe regu­

lated material in 19 U S C S  § 1305(a), 

which prohibits importation of obscene 

material, and in 18 U S C S  § 1462, which 

prohibits interstate transportation of 

such material by a c o m m o n  carrier, the 

United States S u p r e m e  Court is pro-
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pared to construe the statutory term 
"obscene" as limiting regulated m a ­

teriel to patently offensive represen­

tations or descriptions of that specific 
"hard*corc" sexual conduct given as 
examples in Miller (413 U S  (5, 37 L  Ed  

2d 419. 93 S  Ct 2607, reh den 414 U S  
881. 38 L  E d  2d 128, 94 S Ct 26), supra.

Stewart, J., in his concurring opin- 
ion in (acohellis v Ohio (1964) 378 U S  
184. 12 L  E d  2d 793. 84 S  Ct 1676, ex­
pressed the view that under the First 

and Fourteenth Amendments, criminal 
laws in the areas of obscenity are con­

stitutionally limited to hard-core por­
nography. However, he did not at­
tempt further to define the kinds of 

material to be embraced within that 
shorthand description, and stated that 

perhaps he could never succeed in in­
telligibly doing so. but that he knew 
such material w h e n  he saw it. O n  

the other hand, Warren. Ch J. and 
Clark. J.. dissenting, expressed the 

view that "hard-core pornography” 

cannot be defined with any greater 
clarity than “obscenity," and that 

even if the court should retreat to that 

position, it would soon be faced with 

a need to define the quoted phrase.

§10. Average person

A s  appears from the following cases, 
the term “average person," as used in 
the definition of obscenity insofar as 
that definition refers to the prurient- 

interest appeal to such person, ex­
cludes a particularly susceptible or 

sensitive person or a totally insensi­
tive person, but does not preclude the 

determination of obscenity by the pru- 
rient-interest appeal to specific groups, 
such as sexual deviants or minors, as 
distinguished from adults.

T h e  concept of the "average" per­
son, within the meaning of the rule 
that to be classified as obscene, m a ­
terial must appeal to the prurient in­
terest of such person, wa s  discussed 
in Mishkin v N e w  York (1966) 383 U S  
502. 16 L  E d  2d 56. 86 S Ct 958. reh 
den 384 U S  934. 16 L E d  2d 535, 86 

S Ct 1440. where the court rejected 

the defendant's argument that some of 

the books involved in a state prosecu­

tion. namely, those depicting various 

deviant sexual practices, such as flag­

ellation, fetishism, and lesbianism, did

not satisfy the prurient-appeal require­
ment because they did not appeal to 

the prurient sex interest of the "aver­
age person,” but, "instead of stimulat­
ing the erotic, they disgust and 

sicken.” T he court pointed out that 
(11 where the material is designed for, 
and primarily disseminated to, a clear­
ly defined deviant sexual group, rather 

than the public at large, the prurient- 
appeal requirement of the Roth test 
(354 U S  476. 1 L E d  2d 1498. 77 S Ct 

1304, reh den 355 U S  852. 2 L  Fd 2d 
60. 78 S Ct 8) is satisfied if the domi­
nant theme of the material taken as a 
w h  ile appeals to the prurient sex in­

terest of the members of that group; 
and (2) the reference to the "average 
person" in Roth did not foreclose this 
holding. In support of the latter posi­
tion the court stated that the concept 
of the “average" person was employed 
in Roth to serve the essentially nega­

tive purpose of expressing the Supreme 
Court's iejection of that aspect of Reg. 
v Hicklin (1868. Eng) L R  3 Q B  360. 

8 E R C  60, supra 9 2fa], that made de­
terminative the Impact on the most 

susceptible person. The court went on 
to state that it adjusts the prurient- 
appeal requirement to social realities 
by permitting the appeal of this type 
of material to be assessed in terms of 
the sexual interests of its intended ar.d 
probable recipient group. The Roth 
test w a s  held satisfied where a state 

criminal obscenity statute had been 
interpreted by the state courts to cover 
only so-called "hard-core ponogra- 
phy." since the state definition of ob­
scenity was more stringent than the 

definition required by Roth.
In Miller v California (1973) 413 U S  

15. 37 L  Ed 2d 419. 93 S Ct 2607. reh 

den 414 U S  881. 38 L  Ed  2d 128. 94 
S Ct 26. the court ruled that, as was 
m a d e  clear in Mishkin v N e w  York 
(1966 . 383 U S  502. 16 L  Ed 2d 56, 86 

S Ct 958. reh den 364 U S  934. 16 L Ed  
2d 535, 86 S Ct 1440. supra, the pri­
m a r y  concern of the federal constitu­

tional requirement that a jury. In 
determining whether particular m a ­

terial is obscene, apply the standard 

of "the average person, applying con­

temporary community standards." Sa 

to be certain that so far aa material 
is not aimed at a deviant gtoup, it will
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be judged by its impact on an a v e n g e  

person, rather than a particularly 
susceptible or sensitive person, or a 
totally insensitive person. In support 

of this holding, the court cited Roth 
v United States (19B7) 354 U S  476. 1 

L  E d  2d 1498, 77 S  Ct 1304, reh den 

355 U S  852. 2 L  E d  2d 60. 78 S Ct 8.
Rejecting the contention, m a d e  by 

the defendants in a federal obscenity 

prosecution, that the District Court's 
instruction w a s  improper because It 
allowed the jury to measure the al­
legedly obscene brochure involved, by 

its appeal to the prurient interest not 
only of the average person but also 
of a clearly defined deviant sexual 
group, the court in Hamling v United 

States -1974) 418 U S  87, 41 L  E d  2d 
.690. 94 S  Ct 2887, reh den 419 U S  885, 
42 L E d  2d 129, 95 S  Ct 157, pointed 

out that its decision in Mishkin v N e w  
York (1966) 383 U S  502, 16 L Ed 2d 
56. 86 S Ct 958, reh den 384 U S  934.

16 L  E d  2d 535. 86 S Ct 1440. supra,
clearly indicated that in measuring 
the prurient appeal of allegedly ob­
scene materials, that is, whether the 
"dominant theme of the material taken 

as a whole appeals to a prurient inter­

est in sex." consideration m a y  be given 
to the prurient appeal of the the m a ­

terial to clearly defined deviant sexual 
groups. Defendants' additional argu­
ment in the instant case was that if
some of the material appeals to the
prurient interest of sexual deviants, 
while other parts appeal to the pruri­
ent Interest of the average person, a 
general finding that the material ap- 
peals to a prurient interest in sex is 
somehow precluded. This argument 
was also rejected by the court in re­

liance on Mishkin.
Tn this context see Manual Enter­

prises. ir.c. v D a y  (1962) 370 US 478.
8 L  E d  2d 639. 82 S  Ct 1432, where it 
appeared that a postmaster withheld 

delivery of copies of three magazines 
after a finding by the Post Office Judi­
cial Officer that the magazines were 

obscene within the meaning of 18 
U S C S  $ 1461, which prohibits the 
mailing of obscene matter. This find­

ing was based on the ground, a m ong 

others, that the magazines appealed 

to the prurient interest of homosex­

uals. but had no interest for sexually

2d 1257 8 10

normal individuals, the magazines con­
sisting largely of photographs of nude, 

or npar-nude. male models. The p ub­
lishers of the magazines brought suit 

in a federal court for injunctive relief, 
but their complaint w a s  dismissed by 
the courts below. T h e  United States 

Supreme Court reversed, but could not 
agree on an opinion. T h e  plurality 

opinion by llarlun and Stewart, JJ., 
rested the reversal on the grounds, 

among others, that the magazines 
could not be deemed legally obscene 
on the ground stated by the Post O f­
fice Judicial Officer, since they were 
not so offensive on their face as to af­

front current community standards of 
decency, and that, divorced from their 
"prurient interest" appeal to h o m o­
sexuals, the portrayals of the male 
nude could not fairly be regarded as 
more objectionable than m a n y  por­
trayals of the female nude that society 
tolerates. The concurring opinions of 
three other Justices were based on 
grounds not relevant to the concept 
of obscenity. Black. J., concurred in 
the result, and one Justice dissented. 

T w o  Justices did not participate.
♦

Although not defining the term 

"average person." the following cases 

involve this element of the concept of 
obscenity in connection with minors 
or adults.

In Ginsberg v N e w  York (1968) 390 
U S  629, 20 L E d  2d 195. 38 S  Ct 1274, 
reh den 391 U S  971. 20 L  E d  2d 887. 
88 S Ct 2029. the court, upholding a 
N e w  'fork statute which m a d e  it a mis­
demeanor knowingly to sell a minor 
material "harmful to minors," stated 
that its inquiry was limited to the 
question whether it wa s  constitution­

ally impermissible for a state to accord 
minors under 17 years of age a more 
restricted right than that assured to 

adults to judge and determine for them- 

sel es what sex material they m a y  read 
or see. The court held that the area of 

freedom of expression constitutionally 
secured to minors was not invaded by 
the statute, which defined the phrase 
"harmful to minors" as meaning the 
quality of any description or repre­
sentation of nudity, sexual conduct 
sexual excitement, or sadomasochistic 
abuse where the material (1) pre-
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dominantly appeals to the prurient in­

terest of minors, (2) is patently offen­

sive to prevailing standards in the 
adult community as a whole with re­
spect to w hat is suitable material for 

minors, and (3) is utterly without re­
deeming social importance for minors.

In Paris Adult Theatre I v Slaton 
(1973) 413 U S  49, 37 L  Ed 2d 446, 93 

S Ct 2628, reh den 414 U S  881. 38 L  Ed  
2d 128, 94 S Ct 27, the court held that 
obscene, pornographic motion-picture 
films do not acquire constitutional im­
munity from state regulation simply 

because they are exhibited for con­
senting adults only, and that states 
have a legitimate interest in regulat­
ing the use of obscene material in local 
commerce and in all places of public 

accommodation, including ao-called 
"adult” motion-picture theaters from 
which minors are excluded, as long as 

such regulations do not run afoul of 
specific constitutional prohibitions. 

The court pointed out that these legiti­
mate state interests in stemming the 

tide of commercialized obscenity exist, 
even assuming that it is feasible to 

enforce effective safeguards against 
exposure to juveniles and to passersby.

A n d  see the dissenting opinion of 
Brennan. Stewart, and Marshall. JJ., 
in Jenkins v Georgia (1974) 418 U S  

153. 41 L  E d  2d 642, 94 S Ct 2750, 
expressing the view that the proper 
rule should be that the First and Four­
teenth A m e n d m e n t s  prohibit the state 

and federal governments from at­
tempting wholly to suppress sexually 

oriented materials on the basis of their 
allegedly "obscene” contents, at least 

in the absence of distribution to juve­

niles or obtrusive exposure to uncon- 

senting adults.

911. Contemporary community stand­

ards

Prior to the recent cases discussed 

hereinafter, various m e m bers of the 

Supreme Court disagreed as to wheth­

er under the Roth test (5 5, supra), 

national or local community standards 

were mesnt by that part of the test 

which m a d e  the concept of obscenity, 

as a matter of federal constitutional 

law, depend upon whether to the aver­

age person, "applying contemporary 

community standards," the dominant

' 690, snpre 

theme of the material taken as a whole 

appeals to prurient interest. Tbs fol­
lowing recent cases make it clear that 
under both the Roth test (§5, supra) 
and the substantially similar Miller 
test (5 7, suprai, "contemporary c o m­

munity standards" are local or state­

wide community standards, not na­
tional standards, and that this rule 
applies in federal as well as in state 

obscenity litigation.
The Supreme Court has held that in 

a prosecution under a state's obscenity 
laws, the contemporary community 

standards of the state, aa opposed to 
national standards, are constitution­

ally adequate to establish whether a 
work is obscene. Miller v California 

(1973) 413 US 15, 37 L  Ed  2d 419, 
93 S Ct 2607, reh den 414 U S  881, 38 
L  Ed 2d 123. 94 S Ct 26; Kaplan v 
California (1973) 413 U S  115, 37 L  E d  
2d 492. 93 S Ct 2680, reh den 414 U S  

883. 38 L  Ed 2d 131. 94 S Ct 28.
In considering the phrase "com­

munity standards.” as used in the 

court’s guidelines under which one 
of the tests of obscenity is whether 
the average person, applying contem­

porary community standards, would 
find that the work, taken as a whole, 
appeals to the prurient interest, the 

court in Miller v California (1973) 
413 U S  15. 37 L  Ed  2d 419, 93 S Ct 
2607, reh den 414 U S  881, 38 L  E d  

126, 94 a Ct 26, ruled tba in a prosecu­
tion under a state’s obscenity laws, 

neither the state's alleged failure to 
offer evidence of "national standards" 
of obscenity, nor the trial court’s 
charge that the jury should consider 

state community standards, is a con­
stitutional error, since nothing in the 

First Amendment requires that a jury 
must consider hypothetical and unaa- 
certainable "national standards” when 

attempting to determine whether cer­
tain materials are obscene as a matter 
of fact. The court also pointed out 
that “it is neither realistic nor con­
stitutionally sound to read the First 

Am e n dment aa requiring that the peo­

ple of Maine or Mississippi accept 

public depiction of conduct found 

tolerable in Las Vegas or N e w  York 

City."

In H a m V n g  v United States (1974) 

418 U S  87, 41 L  E d  2d 690. 94 S Ct



129. 95 S  Ct 157. a federal obscenity 
prosecution, the court held that while 
a state — .av constitutionally proscrihe 
obscenity in terms of a "statewide" 

standard any such precise geographic 

area is aot required as a matter of 
.institutional law. Recognizing that 

in Miller v California (19731 413 U S  

15. 37 L  E d  2d 419. 93 S Ct 2607. reh 

den 414 U S  381. 38 L  Ed U  128, 94 
S Ct 28 the court had rejected the 
view that the First and Fourteenth 

A m e n d m e n t s  require that theproscrip- 
tion of obscenity be based oi uniform 
nationwide standards of what is ob­
scene. ar.d describing such jtandards 
as "hypothetical and unascertainable,” 
the H a n g i n g  court stated that in so 

ruling. Miller did not reqaire as a 
constitutional matter the substitution 
of some smaller geographicil area in 
the s a m e  sort of formula; and that 
the Miller test was stated in terms of 
the understanding of "the average per­
son. applying contemporary c o m­
munity standards." The court went 
on to explain that w h e n  this approach 
is coupled with the reaffirmation in 
Paris Acult Theatre I v Slaton (1973) 
413 U S  49. 37 L  Ed  2d 446.93 S Ct 
2623. reh den 414 U S  881. 38 L Ed  2d
128. 94 5 Ct 27, of the rule that the 
prosecution need not as a matter of 
constitutional law produce "expert" 
witnesses to testify as to the obscenity 
of the materials, the Import of the 

quoted language from Miller ia clearly 
to the effect that a juror ia entitled 
to d r a w  on his o wn knowledje of the 
views of the average persca in the 

c o m m u n i t y  or vicinage fromvhich he 
comes, for making the reqaired de­
termination. just as, in other areas of 
law, he is entitled to draw on his 
knowledge of the propensities of a 
"reasonable" person: and feat the 
holding in Miller that Califoru'a could 
constitutionally proscribe obranity in 
terms of a "statewide" staniird did 
not m e a n  that any such prerise geo­

graphic area was required as a matter 
of constitutional law. The amrt also 

pointed cut that its analysis ■ Miller 
of the difficulty in formulating uni­

form national standards of ofaccnity, 

and the emphasis on the abili%- of the 
juror to ascertain the sen* of the

1279 
811

average person, applying contempo­
rary community standards," without 
the benefit of expert evidence, cleorly 
indicated that the federal statute pro­
scribing use of the malls for sending 

obscene materials or advertisements 
thereof (18 U S C S  5 1461) was not to 
be interpreted as requiring proof of 

the uniform national standards which 
were criticized in Miller. As stated 
by the Hamling court, the result of the 
Miller Case, as a matter of both con­
stitutional law and federal statutory 
construction, has been to permit a 
juror sitting in obscenity cases to 
d raw on knowledge of the community 

or vicinage from which he comes, in 

deciding what conclusion “the average 
person, applying contemporary c o m­
munity standards," would reach in a 
given case. The court went on to state 
that since the Hamling Case was tried 

in the Southern District of California, 
and presumably jurors from through­
out that judicial district were avail­
able to serve on the panel which tried 
the defendants, it would be the stand­
ards of that "community” upon which 
the jurors would draw, but that this 
was not to say that a District Court 
would not be at liberty to admit evi- 

dence of standards existing in some 
place outside this particular district, 
if it felt that such evidence would as­
sist the jury in the resolution of the 
issues which they were to decide. The 
court explained that the fact that dis­
tributors of allegedly obscene m a ­
terials m a y  be subjected to varying 
community standards in the various 
federal judicial districts into which 
they transmit the materials does not 
render a federal statute unconstitu­
tional because of the failure of applica­
tion of uniform national standards of 
obscenity; that those s a m e  distribu­
tors m a y  be subjected to such varying 
degrees of criminal liability in pros­

ecutions by the states for violations of 
state obscenity statutes: and that there 

is no constitutional impediment to a 
similar rule for federal prosecutions. 
The statement m a d e  by Warren. Ch.
J., in his dissenting opinion in Jaco- 

bell is v Ohio (1964) 378 U S  184, 12 

L  Ed  2d 793. 84 S Ct 1676, to the effect 

that the reference in the federal ob­

scenity case of Roth (354 U S  476, 1

CONCEPT OF OBSCENITY
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2887. reh den 419 U S  885, 42 L Ed 2d "
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L Erl 2d 1408, 77 S Ct 1304. reh den 

350 U S  852, 2 L  Ed 2d GO, 78 S Ct 8) 
to "community standards," meant c o m­

munity standards, and not a national 
standard, wa s  quoted with approvul 
by the H a m l i n g  court. The District 
Court’s instruction, which contained 

occasional references to the c o m­
munity standards of the "country as a 
whole," a n d  thereby delineated a wid­
er geographic area than would be 
warranted by Miller, was held not to 
be prejudicial error, lince there was 
no probability in the instant ease that 
the excision of the references stated 
above would have materially affected 
the deliberations of the jury. Bren­
nan. J., joined by Stewart and 
Marshall, JJ., dissented, expressing, 
insofar as relevant, the view that the 
use of local or community standards 
of obscenity under a federal statute 
would do violence both to congres­
sional prerogatives and to the Federal 
Constitution.

The Federal Constitution was held 
to permit, but not to require, that 
juries be instructed in state obscenity 

cases to apply the standards of a hy­
pothetical statewide community, in 

Jenkins v Georgia '1974) 418 U S  153, 
41 L  Ed  2d 642, 94 S Ct 2750. The 
court pointed out that while Miller 
v California (19731 413 U S  15, 37 L  E d  
2d 419. 93 S Ct 2607. reh den 414 U S  
881. 38 L  E d  2d 128. 94 S Ct 26. supra, 

approved the use of such instructions, 
Miller did not mandate their use. The 
court also ruled that state juries need 
not be instructed to apply "national 

standards,'’ and m a y  properly be in­
structed to apply "community stand­
ards," of obscenity, without specify­

ing what "community.” Noting that 
Miller held it constitutionally permis­

sible for juries to rely on the under­
standing of the c o m m unity from which 
they c a m e  as to contemporary c o m­
munity standards, the court in Jenkins 
ruled that states havj considerable 

latitude in framing statutes under this 
geographic element, and that a state 
m ay choose to define an obscenity of-

11. T h e  phrase "dominant theme” 
has been omitted in the reformulation 
of the constitutional obscenity test in 
Miller (5 7. supra). Whether this 
omission ia of legal significance is a

i 690, iupra 

fense in terms of "contemporary c o m­
munity standards" or m a y  choose to 

define it in more precise geographic 
terms

As u matter of historical interest, 
it m a y  be noted that in Jacobeilis v 
Ohio ( 1964) 378 U S  184. 12 L  E d  2d 

793, 84 S Ct 1676. Brennan and Gold­
berg, JJ , in the plurality opinion, ex­

pressed the view that community 
standards are a national standard. On  
the other hand. Warren, Ch. J.. and 

Clark. J., in their dissenting opinion, 
expressed the view that community 

stundards are local standards, and 
that, in applying these standards the 
United States Supreme Court snould 
avoid sitting as a "super censor" and 

should limit itself to a consideration 
only of whether there is sufficient evi- 

dence in the record upon which a find­
ing of obscenity could be m a d e  under 
the constitutional test.

§ 12. Other elements

Under the Roth test (§ 5, supra), 
the determination of obscenity as a 
matter of federal constitutional law 

depends upon whether to the average 
person, applying contemporary c o m­

munity standards, the "dominant 

theme" of the material taken as a 
whole appeals to prurient interest. 
The following cases deal with the 
phrase "dominant theme."11

In Kois v Wisconsin (1972) 403 U S  
229. 33 L Ed 2d 312, 92 S Ct 2245. the 
court stated that while "contemporary 

community standards," under the Roth 

test (354 U S  476, 1 L  E d  2d 1498. 77 
S Cl 1304, reh den 355 U S  852. 2 L  Ed 
2d 60. 78 S Ct 8) of obscenity, must 
leave room for some latitude of judg­
ment, and while there ia an undeniably 

subjective element in the test as a 
whole, the “dominance" of the theme 
is a question of constitutional fact. 

The opinion then stated that in de­
termining whether the dominant ’.heme 
of material is to "prurient interest,’ 

the court must consider whether the 

material has the earmarks of an at­

tempt at serious art. even though such

question which presently cannot be de­
termined, in the absence of a pertinent 
decision of the United States Supreme 

Court.
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earmarks urc not inevitably a guurnn- 

ty against n finding of obscenity.
In Rabe v Washington (1972) 405 

U S  313. 31 L Ed 2d 258. 92 S Ct 093, 

reh den 40G U S  911, dl L  Ed 2d 822, 

92 S Ct I<504, a case otherwise not 

within the scope of this annotation, 
Burger. Ch. J. and Rehnquist, J., in 

their concurring opinion, observed 
that in a situation where the very 
method of display m a y  thrust isolntod 

scenes on the public, as where an al­

legedly obscene motion picture Is 
shown in a drive-in theater, the re­
quirement of Roth v United States 
(1957) 354 U S  476, 1 L  Ed 2d 1498, 77 
S  Ct 1304. reh den 355 U S  852, 2 L  E d  
2d 60. 78 S Ct 8, thBt the materials 

oe “taken as a whole" has little rele­
vance.

Th*e United States Supreme Court 
has not yet defined, in general lan­
guage. the meaning of the phrase 
"taken as a whole," as used in the 
Roth rest (§5, supra) and in the sub­
stantially similar Miller test '§7, su­
pra), which mak e  the constitutional 
test of obscenity depend upon whether 
to the average person, applying con­
temporary community standards, the 

dominant theme of the material ta k e n  
as a w h o le appeals to prurient interest. 
T h e  following case deals with this ele­
men t  of the concept of obscenity.

In Ginzburg v United States (1966) 
383 U S  463, 16 L  Ed 2d 31, 86 S Ct 
942. reh den 384 U S  934. 16 L  Ed  2d 

536, 86 S Ct 1440, the court ruled that 
even though a book such as "The 
Housewife’s Handbook on Promiscu­
ity" was. as testified to by witnesses, 

useful in the professional practice of 

m e m b e r s  of medical and psychiatric 

associations, the trial court was not 

in error in "declaring the book as a 

whole obscene." where the defendants 

did not sell the book to such a limited 

audience, or focus their claim for it on 

its supposed therapeutic or education­

al value, but deliberately emphasized 

the sexually provocative aspects of the 

work, in order to catch the salaciously 

disposed.

12. See the concurring opinion of 
Frank, Circuit Judge, in United States 
v Roth (1956, C A 2  N Y )  237 F2d 796,

(41 L Ed :<n—4t

C. Other relevant factors

9 13. "Clear and present danger" rule

In the following cases the Supreme 

Court has rejected a test s ggested in 
connection with the term "obscene," 

as used in criminal obscenity statutes, 

namely, whether obscene material 
creates a "clear and present danger” 
as to the commission, or the imminence 
of tho commission, of criminal acts re­
sulting from the reading of the m a ­
terial.11

T h e  "clear and present danger" rule 
has been held inapplicable in deter­
mining the concept of obscenity as a 
matter of federal constitutional law, 
In Roth v United States .1957) 354 U S  

476, 1 L E d  2d 1498. 77 S Ct 1304. reh 
den 355 U S  852. 2 L E d  2d 60. 78 
S  Ct 8, and in Ginsberg v N e w  York 
(1968) 390 U S  629. 20 L  Ed 2d 195, 

88 S  Ct 1274. reh den 391 U S  971, 20 
L  E d  2d 387. S Ct 2029. In both 
these case tne <urt pointed nut that 
obscenity is nc protected expression 
and m a y  be supp. es9ed without a s h o w­

ing of the circumstances which lie 
behind the phrase "clear and present 

danger" in its application to protected 
speech.

See the annotation on the Supreme 
Court's development of the “clear and 
present danger" rule at 38 L  Ed 2d 
835 (particularly §4[b]).

§ 14. Pandering

As shown by the following cases, 
a publication which, standing alone, 
might not be obscene, m a y  neverthe­

less be characterized as obscene in the 
context of the circumstances of pro­

duction, sale, and publicity, and, in 
particular, of pandering.

In Ginzburg v United States (1966) 

383 U S  463, 16 L  Ed 2d 31. 86 S Ct 942. 
reh den 384 U S  934. 16 L  E d  2d 536. 
86 S Ct 1440, the court upheld, in an 

opinion by Brennan. J.. also express­
ing the views of Warren, Ch. J„ and 

Foi as. Clark, and White, JJ., the de­

fendants’ conviction for violation of 

the federal obscenity statute (18 U S C S  

§1461) for using the mails to dis-

affd on other grounds 354 U S  476, 1 
L  E d  2d 1498, 77 S Ct 1304. reh den 355 
U S  852, 2 L  E d  2d 60, 78 S Ct 8.
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tribute the magazine "Eros," contain­

ing articled and photo essays on love 
and sex, a nownletter dedicated to the 

same subject, and a book entitled "The 
Housewife's H a n d b o o k  on Promiscu­

ity." T h e  court held that even if the 
material involved wus not. obscene in 
the abstract and was assumed to hove 

some degree of redeeming social 

value, the trial judge's conclusion that 
the mailing of these publications of­

fended the statute was supported by 

evidence showing that tho defendants 

engaged in the sordid business of pan­
dering, that is, the business of pur­
veying textual or graphic matter open­
ly advertised to appeal to the erotic 
interests of the defendants’ customers. 

The factual basis supporting the pan­
dering aspect of the case w as found 
in advertising boasting that the p u b­
lishers would take full advantage of 
what they regarded as an unrestricted 

license allowed by law in the expres­
sion of sex and sexual matters, the 
solicitation being indiscriminate and 

not limited to those such as physicians 

or psychiatrists, w h o  might independ­
ently find worth in the publications, 

and it w a s  found also in the fact that 
the publishers attempted to have their 

material mailed from post offices 

having suggestive names, such as 
"Intercourse," and "Blue Ball," Penn­
sylvania. T h e  court ruled: (1) The 
setting in which allegedly obscene 

publications were presented, such as a 
background of commercial exploitation 

of erotica solely for the sake of their 
prurient appeal, m a y  be considered as 

an aid in determining the question of 
obscenity under federal constitutional 

standards: (2) in this context the cir­
cumstances of the presentation and 
dissemination of the materials are 
relevant to determining whether social 
importance, claimed for material in 

the courtroom, was, in the circum­
stances pretense or reality, and wheth­
er it w as a- basis upon which the m a ­
terial w a s  traded in the marketplace 

or a spurious claim for litigation pur­

poses: (3) where the purveyor’s sole 

emphasis is on the sexually provoca­

tive aspects of the publications, that 

fact m a y  be decisive in e determina­

tion of obscenity; (4) the fact of pan-

690, supra
dering is relevant to the question of 
obscenity, apparently on the theory 

that if the purveyor's sole emphasis 
is on the sexually provocative aspects 

of his publications, a court could ac­
cept his evaluation at its face value;
(5) at least a debatable conclusion 

that material Is obscene under fed­
eral constitutional standards is rein­
forced by evidence of pandering, s h o w­
ing that the publisher animated sen­

sual detail to give the publication a 
salacious csst; and (6) even though 

the Housewife's Handbook was, as tes­
tified to by witnesses, useful in the 
professional practice of m e m l ' r s  of 
medical and psychiatric associations, 
the trial court was not in error in 
declaring the book, as a whole, ob­

scene, where the defendants did not 
sell the book to such a limited audi­

ence, or focus their claim for it on its 
supposed therapeutic or educational 
value, but deliberately emphasized the 
sexually provocative aspects of the 

work, in order to catch the salaciously 
disposed. The fact that the Ginzburg 
Case m ay be of narrow scope is sug­

gested by the court’s statement that it 
perceived no threat to the First 
Amendment guaranties in holding that 

in “close cases," evidence of pandering 
m a y  be probative with respect to the 

nature of the material in question and 
thus satisfy the Roth test <354 U S  
476, 1 L  Ed  2d 1498, 77 S Ct 1304, 
reh den 355 U S  852. 2 L  Ed  2d 60. 
78 S Ct 8). Four of the Justices dis­
sented. Only the dissent by Harlan, 
J., expressing the view that the fed­
eral government is constitutionally 

restricted to banning from the mails 

only "hard-core pornography,” and that 
the material in question did not fall 

within that narrow class, is relevant.

In Hamling v United States H 9 74) 

418 U S  87. 41 L  E d  2d 590. 94 S  Ct 

2887, reh den 419 U S  885, 42 L  E d  2d
129. 95 S Ct 157, it was held that a 
Federal District Court, in a prosecu­

tion under 18 U S C S  § 1461 for using 
the mails to send obscene materials, 

had not erred in instructing the jury 
that if it found *he question whether 
the materials involved were obscene 
to be a close one, it could also consider 

whether the materials had been pan-
(41 L E i t i l
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dored, by looking to tho manner of dis­
tribution, and the circumstances of 
production, sale, adverting, and edi­
torial intent, Affirming a Court of 

Appeals' judgment upholding the de­
fendants’ convictions, tie Supreme 
Court said that the jury instructions 
were conaistent with the holding in 
Ginzburg v United States f 1966) 383 
U S  463. 16 L  Ed 2d 31. K  S Ct 942. 
reh den 384 U S  934, 16 L Ed 2d 536, 86 

S Ct 1440, supra, that evidence of pan­
dering m a y  be relevant in the determi­
nation of the obscenity of the m a ­

terials at issue, as long as the proper 
constitutional definition of obscenity 

is applied.

A n d  see A  Book N a m e d  “John Cle- 
land's Memoirs of a W o m a n  of Plea­
sure” v Atty. Gen. of Msssachusetts 
(1966) 383 U S  413, 16 L  Ed 2d 1, 86 
S Ct 975, supra § 6, where the plural­
ity opinion noted that in the determi­
nation whether a particular publica­
tion is obscene, consideration m a y  be 
given to the circumstances of produc­

tion, sale, and publicity.

§ 15. Distinction betw-een federal and 
state obscenity litigatim

Ai appears from the following cases, 
the Roth test f § 5. supri) and the 
Miller test f§7, supra) a n  applicable 

in both federal and state courts, and 
states m a y  adopt definitisas of ob­
scenity other than those reflected in 

these tests only to the extern that such 
definitions stay within tht bounds 
set by the constitutional criteria of the 
Roth and the Miller standanb.

T h e  Miller standards for testing the 
consti. jtionality of state obscenity 
laws have been held applicable to fed­
eral legislation— United States v 12 
200-Ft. Reels of Super 8on. Film 

(1973) 413 U S  123. 37 L  Ed  2d 500. 93 
S Ct 2665— and to federal a d  state 
courts alike. Miller v CWifornia 
(1973) 413 U S  15. 37 L  E d  V  419, 93 

S Ct 2607, reh den 414 U S  883,38 L  Ed  
2d 128, 94 S Ct 26.

In Mishkin v N e w  York (B66) 383 
U S  502, 16 L  E d  2d 56, 36 S Q958, reh 

den 384 U S  934, 16 L Ed  2d 535, 86 
S Ct 1440, the court ruled that the 
First A m e n d m e n t  prohibits criminal 

prosecution for the publiution and 
dissemination of allegedly obscene

books that do not satisfy the Roth 

definition (354 U S  476, 1 L  Ed 2d 1498, 
77 S Ct 1304, reh den 355 US 852, 2
I. E d  2d 60, 78 S Ct 8) of obscenity; 

and that the states are free to adopt 
other definitions of obscenity "only to 

the extent that those adopted stay 
within the bounds 3et by the constitu­
tional criteria of the Roth definition, 

which restrict the regulation of the 
publication and sale of books to that 
traditionally and universally tolerated 
in our society.” T h e  court also held 

that the federal constitutional criteria 

of "obscenity” are satisfied where a 
state criminal obscenity statute has 
been interpreted by the courts to cover 
only so-called "hard-core pornog­

raphy," that definition being more 
stringent than the definition required 
by federal constitutional standards.

With regard to the scope of regula­
tion of obscene material permissible 
under the First Amendment, the Su­

preme Court in Paris Adult Theatre I 
v Slaton (1973) 413 U S  49. 37 L Ed  
2d 446, 93 S Ct 2628, reh den 414 U S  
881, 38 L  Ed 2d 128, 94 S Ct 27, ruled 
that the court does not undertake to 

tell the states what they must do. but 
rather undertakes to define the area in 
which they m a y  chart their own course 
in dealing with obscene materia). The 
court a bo stated that the states m ay 

elect to follow a "laissez-faire” policy 

as to the obscenity-pornogTaphy 
problem, dropping all controls on co m­
mercialized obscenity, but that noth­
ing in the Constitution compels the 

states to do so with regard to matters 
falling within state jurisdiction.

As  a matter of historic interest, it 
m a y  be noted that Harlan. J., ex­
pressed the view, disputed by other 

me m b e r s  of the court, that a distinc­
tion should be m a d e  between federal 
and state obscenity litigation. Thus 
in Roth (35-, U S  476. 1 L  E d  2d 1498, 

77 S Ct 1304, reh den 355 U S  852, 2 L  
E d  2d 60, 73 S Ct 8), the Justice, dis­

senting in part, pointed out that the 

opinion of the court failed to discrimi­
nate between the different factors which 
are involved in the constitutional ad­

judication of state and federal obscen­

ity cases, and ignored relevant distinc­

tions between the federal and state 

obscenity statutes involved in that
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p i c t U i e a  i s  a l s o  s u p p o r t e d  by t h e  c a s e s  
s e t  o u t  in § 18, infra.

But see Freedman v Maryland 

• 1965) 380 U S  51, 13 L Ed 2d 649. 85 

S Ct 734. where the Supreme Court, 

considering the validity of a state's 
motion-picture censorship statute, 

noted that motion pictures, though 

within the basic protection of the First 
and Fourteenth Amendments, are not 

necessarily subject to the precise rules 
governing any other particular method 

of expression.

D. Illustrative holdings aa <• obecenity 
of specific matter*

§ 17. Printed materials

In the following cases the Supreme 
Court has held, specifically or by im­

plication. that the books and other 
printed matter involved were obscene 
as a matter of federal constitutional 
law.** *

A  book entitled "The Housewife’s 
Ha n d b o o k  on Promiscuity,” even 

though, as testified to by witnesses, it 
was useful in the professional practice 

of m e m b e r s  of medical and psychiatric 

associations, was held properly de­

clared by the trial court to be obscene 
as a whole, in Ginzburg v United States 

(19661 383 U S  463, 16 L Ed 2d 31. 
86 S Ct 942. reh den 384 U S  934, 16 
L  E d  2d 536, 86 S Ct 1440, where the 

defendants did not sell the book to 
such a limited audience, or focus their 

claim for it on its supposed therapeu­
tic or educational value, but deliber­
ately emphasized the sexually provoc­

ative aspects of the work, in order to 
catch the salaciously disposed.

Upholding a state conviction for 
violation of a state criminal obscenity 

statute on evidence that the defendant 
played a domin -nt role in several en­
terprises involving the producing and 
selling of books which depicted devi­

ations such as sadomasochism, fet­

ishism. and homosexuality, the court 

in Mishkin v N e w  York (1966) 383 U S  
502. 16 U  Ed  2d 56. 86 S Ct 968. reh 
den 384 U S  934, 16 L  Ed 2d 535. 86 

S Ct 1440. noted that many of the

books hnd covers with drawings of 

scantily clad w o m e n  being whipped, 

beaten, or tortured, and contained pho­

to offsets of typewritten books Illus­

trated by m a n y  sex scenes, including 
lesbian scenes, involving largely devi­

ant themes. T h e  conviction was up­
held on a finding that the material 

satisfied the Roth test (354 U S  476, 

1 L  Ed 2d 1498. 77 S Ct 1304, reh den 

355 U S  852, 2 L  Ed  2d 60, 78 S Ct 8) 
of obscenity, against an attack on the 
theory that the prurient-appeal re­

quirement wna not met since the m a­
terial was designed for deviant sexual 

groups rather than the public at large. 
A s  stated by the court, the Roth re­

quirement that the prurient-interest 
appeal be. to the "average person” does 
not mean that such appeal could not 

be primarily to m e m b e r s  of a special 
group. Harlan, J.. concurred in the 

judgment on the issue of obscenity, re­

iterating his view that the Fourteenth 

A m e n d m e n t  requires of a state only 
that it apply criteria rationally related 

to the accepted notion of obscenity. 
Black. Douglas, and Stewart, JJ.. dis­

sented, the latter Justice on the 
ground that the books involved were 

not "hard-core pornography."

Although a plain-covered book con­
tained no pictures, it was held obBcene, 

and thus not protected by the First 
Amendment, in Kaplan v California 

(1973* 413 U S  115, 37 L  Ed 2d 492, 

93 S Ct 2680, reh den 414 U S  883, 
38 L  Ed 2d 131, 94 S Ct 28, where the 
book was m ade up entirely of repeti­

tive descriptions of physical, sexual 
conduct, "clinically" explicit and of­

fensive to the point of being nauseous, 
had only the most tenuous plot, and 

described almost every conceivable 
variety of sexual contact, homosexual 

and heterosexual, the content being 
unvarying whether one sampled every 

5th, 10th, or 20th page, beginning at 

any point or page at random. The 

court pointed out that expression sole­

ly by words can be legally "obscene" 

in the sense of being unprotected by 

the First Amendment, and an obscene 

book is not protected by that Amend-

14. Generally as to the renstitu- annotations at 1 L  E d  2d 2211 and 4 
tionality of federal and state regula- L  E d  2d 1821. 
tion of obscene literature, ire the
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ment merely because it contnins no 

pictures. Douglas. Brennan, Stewart, 
and Marshall. JJ., dissented, the last- 

mentioned three Justices on the 

ground, a m o n g  others, that absent dis­

tribution tc juveniles or obtrusive ex­
posure to unconsenting adults, the 

Constitution prohibits the government 
from attempting to suppress sexually 
oriented mnterial on the bnsis of its 

allegedly "obscene" contents.

A  federal conviction under 18 U S C S  

§ 1461— which proscribes use of the 
mails for sending obscene materials 

or advertisements thereof— based on 

the defendants' use of the mails to 
carry their illustrated version of a 
government report on obscenity and 

pornography, such brochure contain­

ing a collage of photographs from the 
illustrated report portraying hetero­

sexual and homosexual intercourse, 

sodomy, and a variety of deviant sex­
ual acts, was affirmed in H a m l i n g  v 

United States (1974) 418 U S  87. 41 
L  E d  2d 590, 94 S Ct 2887, reh den 

419 U S  885, 42 L E d  2d 129. 95 S  Ct 
157, where the court held that the 

jury’3 finding that the brochure w as 
obscene was supported by the evi­

dence under the constitutional test a p­
plicable at the time of trial l\he 
Memoirs test (§ 6, supra)). T h e  court 

said that even though the defendants 

introduced expert testimony to s h o w  
that the brochure did not appeal to a 
prurient interest in sex, that it w a s  
not patently offensive, and that it had 

social value, nevertheless the govern­

ment also introduced expert testimony 

to the contrary, and. in any event, ex­

pert testimony waa not necessary to 

the determination of obscenity, since 

the brochure itself had been placed 

into evidence. The court also pointed 

out that any constitutional principle 

enunciated in Miller v California 

(1973) 413 U S  15, 37 L  E d  2d 419, 

93 S Ct 2607, reh den 414 U S  881, 

38 L  E d  2d 128, 94 S Ct 26. supra § 7, 

and in its companion cases, which 

would serve to benefit the defendants 

in the instant case, must be applied. 

Douglas, Brennan, Stewart, and M a r­

shall, JJ., dissented, the last-named 

three Justices on the gutind stated in 

their dissent in Kaplan v California

630, supra

(1973) 413 U S  115, 37 L  Ed 2d 492. 

93 S Ct 2680. reh den 414 U S  883, 38 
L  E d  2d 131, 94 S Ct 28. supra.

As stated in 5 7, supra. Miller v 

California (1973) 413 U S  15, 37 L  Ed 

2d 419, 93 S Ct 2607. reh den 414 U S  
881, 38 L E d  2d 128, 94 S Ct 26. the 
Supreme Court reformulated the test 

for the determination of obscenity as 

a matter of federal constitutional law 
In Miller, it appears that the material 

involved included brochures advertis­
ing four books entitled "Intercourse," 

"Man-Woman," "Sex Orgies Illustrat­

ed," and " An Illustrated History of 

Pornography," respectively, and also 
a film entitle*- "Marital Intercourse." 

After stating that obacene material 
can be regulated by the states, subject 

to the specific safeguards enunciated 

in the opinion, and that obscenity is 

to be determined by applying contem­
porary community standards, not na­

tional standards, the court remanded 

the case to the Appellate Department 
of the California Superior Court for 

further proceedings not inconsistent 
w  th the First A m e n d m e n t  standards 
established by its opinion. O n  re­
mand. the court below again affirmed 
the defendant's conviction of violating 
a California statute making it a mis­

demeanor to knowingly distribute ob­
scene matter. O n  a second appeal, the 

United States Supreme Court, in Miller 
v California (1974) 418 U S  915. 41 

L  Ed 2d 1153, 94 S Ct 3206. dismissed 

the appeal for want of a substantial 

federal question, four of the Justices 

dissenting. This dismissal seems to al­

low the inference that the court below 

did not violate the standards of ob­

scenity formulated in Miller.

And see J-R Distributors. Inc. v 

Washington (1974) 418 U S  949. 41 L  

E d  2d 1166. 94 S Ct 3217, where White. 

J.. wrote an opinion in support of the 

court's denial of a writ of certiorari. 

H e  classified as hard-core pornogra­

phy unprotected by the First A m e n d­

ment a publication entitled ‘‘Sex Be­

tween H u m a n s  and Animals,” contain­

ing repeated photographs of m e n  and 

w o m e n  performing sex acts with a 

variety of animals.
Oa  the other hand. In the following 

cases the Supreme Cour* has held, spe­
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c:fically or by implication, that tho 

p-.nted mntter involved was not ob­
scene aa a matter of federal consti­
tutional law.

"Girlie" picture magazines depict­
ing female nudity were considered not 

obscene for adults, so m  to be outside 
the area of constitutioMlly protected 

speech or press, in Giubcrg v N e w  
Y : rk (1968) 300 U S  GO, 20 L Ed 2d 
125, 88 S Ct '.274, rek den 391 U S  
971. 20 L  E d  2d 887, K  S Ct 2029. 
wr.ere, however, the Supreme Court 
sustained the convictin of the de­
fendant, w h o  sold thest magazines to 
a minor under the agt of 17 years, 
thereby violating a Nev York statute 
which prohibited a persoa from k n o w­

ingly selling to such nanor material 
"harmful to minors,"

In reliance upon the loth test (354 
U S  476. 1 L  E d  2d 149a 77 S Ct 1304, 
reh den 355 U S  852, 2 L Ed  2d 60, 

78 5  Ct 8), the convictioiof an under- 

grtfnd newspaper publisher for vio- 
lar.ng a state obscenity statute by dis­

seminating an issue with two rela­
tively small pictures of a nude m a n  

anc a nude w o m a n  embracing in a 

sirring position, published on an in­
terior page of the newspaper as "sim­

ilar” to photographs se'ned from the 
newspaper's photographer at the time 

of :he photographer’s srrest on an 
obrcerity charge, and accompanied by 
an a: tide about the arrest, was re­
versed in Kois v Wisconsin (1972) 
408 U S  229, 33 L  Ed  2d J12, 92 S Ct 
2245. T h e  court pointed out that (1) 

it could not fairly be smi, consider­

ing either the article as ii appeared 

or the record before the state court, 

that the article was a *»re vehicle 

for the publication of tfc pictures; 

and (2) while a quotatioa from Vol­

taire in the flylerf of a bole will not 

constitutionally rede**n m  otherwise 

obscene publication, .ue pictures were 

relevant to the theme of the article 

and were rationally relaltd to the 

article itself, and hence within the 

protection of the Fourteotb A m e n d­

ment. so as to invalidate tk state con­

viction of the publisher fw dissemi­

nating obscene material. Likewise, 

the court reversed the pubfaher's con­

viction for the publication ■ its news-

1287 
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paper of a pnein entitled "Sex Poem," 

which wan an unriiaguisedly frank, 
play-by-play account of the author's 

recollection of sexual intercourse. 
The court pointed out that, consider­

ing the poem's content and its place­
ment amid a selection of 11 poems in 
the interior of the newspaper. It bore 
some of the earmarks of an attempt at 
serious art; that while such earmarks 
are not inevitably a guaranty against 
a finding of obscenity, nnd while in 
the instant case m a n y  would conclude 

that “the author's reach exceeded his 
grasp," this element must be consid­

ered in assessing whether or not the 

"dominant” theme of the material ap­
pealed to prurient interest. The court 

concluded that the "dominance" of 

the theme wns a question of constitu­
tional fact, and that, notwithstanding 
the due weight and respect given to 

the contrary conclusions of the state 
court3, it could not be said that the 

dominant theme of the p o e m  appealed 
to prurient interest.

Without defining tests for determin­
ing the constitutional concept of ob­
scenity, the court in Papish v Board of 

Curators of University of Missouri
(1973) 410 U S  667, 35 L  E d  2d 618, 
93 S Ct 1197. reh den 41.1 U S  960. 36 
L  Ed  2d 419. 93 S Ct 1921. held that 
neither a political cartoon depicting 
policemen raping the Statue of Lib­

erty and the Goddess of Justice, and 

bearing the caption "With Liberty 
and Justice for All," which appeared 
in a 3tudent newspaper, nor a news­

paper article oearing the headline 

"Motherfucker Acquitted," and dis­

cussing the trial and acqcittal of the 

leader of an organization called "Up 

Against the Wall, Motherfucker," also 

known simply as "The Motherfuckers," 

could properly be labeled tis constitu­

tionally obscene or otherwise unpro­

tected. The court’s holding w as that 

a state university violated u student's 

First A m e n d m e n t  rights by expelling 

her because of her distribution on 

campus of newspapers containing the 

cartoon and article. Behnquist, J., 

joined by Burger. Ch. J , and Black- 

mun, J., dissented on th» ground, 

a m o n g  others, that public use of the 

word "Motherfucker” w as obscene.
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T h e  Inference that an issue of the 
maguzine "One," dialing In one article 
with the lesbian affairs of a girl, only
20 yeurs old, and her roommate, and 

publishing a poe m  dealing with the 
homosexual activities of two English 

lords, was considered by the Supremo 
Court as not obscene under tho Roth 
test (354 L'S 476, 1 L  Ed  2d 149, 77 

S Ct 1304, reh den 355 U S  862, 2 
L E d  2d 60, 78 S Ct 8) seems justified 
by the court’s decision in One, Inc. v 

Olesen (1958) 355 U S  371. 2 L E d  2d 
352, 78 S Ct 364, where the Supreme 
Court, citing Roth, reversed per cu­
riam the judgment of the Court of 
Appeals for the Ninth Circuit (241 

F2d 772), which had declared the 
magazine nonmailable, under 18 U S C S  

5 1161, because the article and the 
poe m  described above were obscene.

Likewise, the inference that a nudist 
magazine is not obscene seems jus­
tified by the decision of the United
States Supreme Court in Sunshine 
Book Co. v Summerfield (1958) 355
U S  372. 2 L  E d  2d 352. 78 S Ct 365,
where the Supreme Court, citing Roth 
(354 U S  476. 1 L  Ed  2d 149. 77 S Ct 

1304, reh den 355 U S  852. 2 L  E d  2d 

60, 78 S Ct 8). reversed per curiam a 

judgment of the Court of Appeals for 
the District of Columbia Circuit (101 
A p p  D C  358, 249 F2d 114), which had 
affirmed the District Court’s denial of 

the publisher’s request for a declara­
tory judgment that the nudist m a g­
azines were not obscene, and had also 
denied an injunction against the Post­
master General.

5 18. Motion pictures 

In the following cases the motion 
pictures involved were held not ob­

scene as a matter of federal constitu­
tional law.1*

In Kingsley International Pictures 
Corp. v Regents of University of N. Y. 

(1959) 360 U S  684. 3 L  E d  2d 1512. 
79 S Ct 1362, the Supreme Court ac­

cepted the conclusion of the N e w  York 
Court of Appeals that the film “Lady 

Chatterley’s Lover," which alluringly 

portrayed adultery as proper and de­

sirable, was not obscene. In an opin­

ion expressing (he view of five m e m ­

bers, the court held invalid N e w  York 
statutory provisions barring exhibi­

tion of motion pictures which are i m­
moral in that they portray acts of 
sexual immorality aa desirable, accept­

able, or proper patterns of behavior, 
Under the constitutional standards 

for determining obscenity announced 
in Miller v California (1973) 413 U S
15. 37 L Ed 2d 419, 93 S Ct 2607, reh 

den 414 US 881. 38 L  Ed 2d 123. 94 
S Ct 26, supra § 7, the film "Carnal 

Knowledge" was hold not obscene, in 
Jenkins v Georgia (1974) 418 U 3  153, 
41 L Ed 2d 642, 94 S Ct 2750, where the 
United States Supreme Court reversed 
the Georgia Supreme Court's affirm­

ance of a theater manager's conviction, 
in a jury trial, of violating the state 
obscenity statute by showing the film. 
After viewing the film, the United 
States Supreme Court pointed out that 

even though the subject matter was, 
in a broad sense, sex, and there were 

occasional scenes of nudity and scenes 
in which sexual conduct including "ul­

timate sexual acts" took place, never­
theless the camera did not focus :n the 

bodies of the actors during the iatter 

scenes, and there w a s  no exhibition 
whatever of the actors' genitals, lewd 
or otherwise, during such scenes. T he 
court concluded that the film could not, 
as a matter of constitutional law, be 
found to depict sexual conduct in a 

patently offensive way, and the de­
fendant’s showing of the film was not 
a public portrayal of hard-core sexual 

conduct for its o w n  sake, and for en­
suing commercial gain. Brennan. J.. 
joined by Stewart and M a r s h a ’], JJ., 
concurred in the result, stating that 
(1) the instant case illustrated the 
uncertainty of the Miller test (413 
U S  15, 37 L  E d  2d 419, 93 S Ct 2607. 
reh den 414 U S  881, 38 L  E d  2d 128, 
94 S Ct 26), whereby one could not 
say with certainty that material w a s  
obscene until at least rive members 
of the United States S u p r e m e  Court, 
applying inevitably obscure standards, 

pronounced it so, and (2) the proper 

rule should be that the First and 

Fourteenth A m e n d m e n t s  prohibit the

15. Generally, as to the constitution- pictures, see the ann station at 22 L  E d
ality of regulation of obscene motion 2d 949.
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s t a t e  a n d  f e d e r a l  g o v e r n e c n t a  from 
a t t e m p t i n g  t o  s u p p r e s s  i K u a l l y  o r i ­
e n t e d  m a t e r i a l s  o n  t h e  b w s  o f  t h e i r  
a l l e g e d l y  "obscene" contests,  a t  l e a s t  
i n  t h e  a b s e n c e  of  d i s t r ibe t ion  t o  j u ­
v e n i l e s  o r  o b t r u s i v e  exposure to  u n -  
c o n s e n t i n g  a d u l t s .  DourIm,  J.. a l s o  
c o n c u r r e d  i n  t h e  r e s u l t

T h e  motion picture "Vi« Muria" 

was held not obscene for aiulta, and 
therefore not outside the jrotection 

of the First A m e n d m e n t  guaranty of 

freedom of expression, in Interstate 
Circuit, Inc. v Dallas (196U 390 U S  

676, 20 L  Ed  2d 225, 88 S Q  1298, a 
case otherwise not within Ae scope 

of this annotation. Howevw, neither 
the Supreme Court nor the ewrt below 

described the details of this motion 

picture.
T h e  view that the United Sites Su­

preme Court considered the French 

motion picture " G a m e  of L*e" not 
to be obscene is inferential!/ mpport- 

ed by its decision in Times File Corp. 
v Chicago (1957) 355 U S  35.2 L  Ed 

2d 72. 78 S Ct 115. where the Sipreme 

Court,* citing Alberts v California 
(1957) 354 U S  476, 1 L  Ed 21 1498. 

77 S Ct 1304. reh den 355 US 852, 2 
L  E d  2d 60, 78 S Ct 8 (discussed in 5 2

[a], supra), reversed per cunam a 
judgment of the Court of Appeds for 
the Seventh Circuit (244 F24 432), 

which upheld, on obscenity groads, a 
city's denial of a permit to exhibit 

this motion picture. The Court rf A p­
peals, which had viewed the filtn.hund 

it obscene on the following groods: 
(1) F r o m  beginning to the ent the 

thread of the story was superchrged 

with a current of lewdnesa genoated 

by a series of illicit sexual intinwies 

and acts; (2) in the intrododory 

scenes a flying start w a s  made w i n  a 

lt-year-old boy w a s  ahown comjAte- 

ly n ude on a bathing beach ia the 

presence of a group of younger gkto;

(3) on that plane the narrative jro- 

ceeded to reveal the seduction of Ais 

boy by a physically attractive w o « n  

old enough to be his mother; (4) n- 

der the influence of this experiatt 

and an arrangement to repeat it, Ae 

boy engaged in sexual relations wft 

a girl of his o w n  age; (5) the ercCc 

thread of the s j t y  waa carried, wiA-

out deviation toward any whole­

some idea, through scene after scene:
(6) the narrntive was graphically pic­

tured with nothing omitted except 

those sexual consummations which 

were plainly suggested but meaning­

fully omitted, and thus, by tho very 

fact of omission, emphasized; (7) the 

words spoken in French were repro­

duced in printed English on the lower 

edge of the film; and (8) none of It 
palliated the effect of the scenes por- 
trnyed.

O n  the other hand, the facts stated 

hereinafter seem to support the con­
clusion that the motion picture " A n o m­

alies," graphically depicting a variety 

of bizarre and anomalous acts of per­
verted sex behavior, w as held obscene 

under the test announced in Miller 
(413 U S  15, 37 L  E d  2d 419. 93 S Ct 
2607, reh den 414 U S  881, 38 L  E d  

2d 128, 94 S Ct 26). T he defendant 
was convicted, in a South Carolina 

state court, on charges of feloniously 
exhibiting a motion picture as de­

scribed above, in violation of the 

state’s obscenity statute. His convic­
tion was affirmed by the S u preme Court 
of South Carolina, in State v Watkins

(1972) 259 S C  185. 191 S E 2 d  135. O n  

appeal, the United States Supreme 
Court, in Watkins v South Carolina
(1973) 413 U S  905, 37 L  E d  2d 1016, 

93 S Ct 3053, vacated the judgment and 

remanded the case to the South Caro­

lina Supreme Court for further con­

sideration in the light of Miller and its 

companion cases. O n  remand, the 

South Carolina S u p r e m e  Court again 

affirmed the conviction. A  second ap­

peal was dismissed by the United States 

Supreme Court for want of a substan­

tial federal question, in Watkins v 

South Carolina (1974) 418 U S  911, 

41 L  E d  2d 1157, 94 S Ct 3204. four 

of the Justices dissenting.

To similar effect, see Miller v Cal­

ifornia (1973) 413 U S  15, 37 L  E d  2d 

419, 93 S Ct 2607, reh den 414 U S  881, 

38 L  E d  2d 128, 94 S Ct 26. supra 9 17, 

involving « film entitled "Marital In­

tercourse."

S 19. Lire performance!

The Supreme Court has not yet de­

cided a case in which the test of ob-
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icenity as applied to live performances 
was discussed.

However, in A d a m s  N e w a r k  Theater 
Co. v N e w a r k  (1957) 354 U S  931, 1 

L Ed 2d 1533. 77 S Ct 1395, reh den 

055 U S  851, 2 L  E d  ?,d 61. 78 S Ct 8. 

the S u p r e m e  Court affirmed per cu­

riam a judgment of the Supreme Court 
ef N e w  Jersey (22 N J  472, 126 A 2 d  

340) rendered in favor of the defend­

ant municipality in an action brought 

igainst it by  operators of a theater 

for a judicial determination of the le­

gality of two ordinances which pennl- 

ixed a performer and a promoter of 

any performance which was obscene 
in any of the following particulars: 

The removal by a female performer, 

■ the presence of an audience, of her 

clothing, so as to m ake nude, or give 

the illusion of nudeness, of the lower 
abdomen, genital organs, buttocks, or 

breasts; the exposure by a female 

performer in the presence of the audi­
ence, or the giving of the illusion of 

ludeness in the presence of the audi­
ence. of the lower abdomen, genital 

irgans, buttocks, or breasts; the ex­

posure by a male performer, in the 
presence of the audience, of the genital 

wgans or buttocks; and the perform- 
uice of any dance, episode, or musical 

utertainment the purpose of which 

a to direct the attention of the spec­

tator to the breasts, buttocks, or geni­
tal organs of the performer. In afflrm- 
■g the judgment below, the court 

■ertly cited, a m o n g  other decisions. 
Alberts v California, and Roth v Unit­
ed States (both 354 U S  476. 1 L  E d  2d 

1498, 77 S Ct 1304, reh den 355 U S  

B2. 2 L  E d  2d 60, 78 S Ct 8. supra § 2 

{a]). Warren, Ch. J„ would have not- 

<4 prubable jurisdiction, Black and 

louglas, JJ., dissented, and Brennan, 

1, did not participate.

A nd see California v La R ue (1972) 

#9 U S  109, 34 L  Ed 2d 342, 93 S Ct 

»0. reh den 410 U S  948, 35 L  E d  2d 

B5. 93 S  Ct 1351, supra § 16, which 

* o  involved live performances.

IZ0. Other matters
In the following cases, miscellane-

16. T h e  discussion of the procedural 
■vocts of the concept of obscenity is 
baited to those procedural aspects

500, supra

ous matters, such as wearing a jacket 

bearing certain words or making mere 
oral statements, were held not obscene 

us a matter of federal constitutional 
law.

A  state court disturbing-the-peace 
conviction of the defendant, who, 

while in the corridor of a county 

courthouse, was wearing a jacket bear­

ing the plainly visible words "Fuck 
the Draft." was reversed in Cohen v 

California (1971) 403 U S  15. 29 L  Ed 

2d 284, 91 S Ct 1780, reh den 404 U S  

876, 30 L  Ed 2d 124, 92 S Ct 26. on 

the ground, among others, that the 

quoted inscription was not obscene. 
The court pointed out that whatever 

else m a y  be necessary to give rise to 

the states' power to prohibit obscene 

expression, such expression must be, 

in some significant way, erotic, as 
appears from Roth v United States 
(1957) 354 L’S 476, 1 L  E d  2d 1498, 

77 S Ct 1304, reh den 355 U S  8 5Z 2 
L  Ed 2d 60, 78 S Ct 8, and that it could 

not plausibly be maintained that the 

defendant’s vulgar allusion to the 
Selective Service System would con­

jure up such psychic stimulation in 

anyone likely to be confronted with 
the defendant's crudely defaced jacket.

In Hess v Indiana (1973) 414 U S  

105. 38 L  E d  2d 303, 94 S Ct 326, it was 
held that a statement, m a d e  by a state 

court defendant during an antiwar 
demonstration on a university campus, 
"We'll take the fucki.g street later 

(or again)," could not be punished as 

obscene under Roih v United States 

(1957) 354 US 476, 1 L  E d  2d 1498. 

77 S Ct 1304. reh den 355 U S  352. 2 

L E d  2d 60, 78 S Ct 8, and its progeny.

III. Procedural aspects of concept11

§21. Who determines question of ob­
scenity

Notwithstanding earlier diversity of 

views expressed by individual m e m ­

bers of the United States Supreme 

Court on the question, it is no w  set­

tled that the Supreme Court will m ake 

an independent determination of ob-

which reflect or affect the substantive 
aspects of the concept.
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scomty. irrespective of the #ndings 
below.

As stated by a majority of flte court 

in Miller v California 4.973) 413 U S  
15. 37 L  E d  2d 419. 93 £ r ‘.*07. reh 

den 414 U S  881, 38 L  Ld 24 128. 94 
S  Ct 26. in resolving tht imitably 

sensitive questions of fact «*d law 
in obscenity prosecutions, reliance 

must be placed on the jury system, 
accompanied by the safeguwds that 

judges, rules of evidence, jrtsump- 
tion of innocence, and other pwtectivo 

features provide. The mere bet that 
juries m a y  reach different coodusions 
as to the same material was kid not 
to m e a n  that constitutional rigits are 
abridged. Th e  court also poiard out 
that even though state law th* regu­
lates obscene material is lindtd by 

the standards of obscenity emaciated 
in its opinion, the First Amadment 

values applicable to the states through 
the Fourteenth Amendment aa ade­
quately protected by the ultima* p o w­

er of appellate courts to condrt an 
independent review of constitidonal 
questions.

In Jenkins v Georgia (1974) (18 U S  
153. 41 L  Efd 2d 642, 94 S Ct 273. the 
court held that based on the ourt's 

viewing of a particular film, tk m o ­
tion picture was not obscene, aid thus 
the defendant's conviction for violat­
ing a state's obscenity statute could 
not be upheld, even though a state 
court jury had returned a guilty ver­

dict. T h e  court stated that (1) aeh a 
verdict does not preclude all farther 
appellate review of the defendant's 

assertion that his exhibition of tk m o­
tion picture involved was proteted 
by the First and Fourteenth A»nd- 
ments; (2) even though question* un­
der the obscenity test, of appai to 

the "prurient interest," or of pfent 
offensiveness, are essentially quekons 

of fact, juries do not have unboiled 

discretion in determining what is>at* 

ently offensive," and 13) appiate 

courts have the ultimate power lias- 
duct an independent review of caati- 

tutional claims w h e n  necessary.

17. A s  to the use of experts ueb- 
icenity eases, see 10 A m  Jur T n k  1. 
Obscenity Litigation, which deals 
expert testimony in 8S 56— 62, andfe

T h e  decision in Jenkins v Georgia

(1974) 418 U S  153, 41 L  Ed  2d 642, 
94 S Ct 2750. supra, settled a dispute 

between some m e m b e r s  of the court, 

as s h o w n  by the separate opinions in 
Jacobellis v Ohio (1961) 378 U S  184, 
12 L  E d  2d 793, 84 S Ct 1676, where 

Brennan and Goldberg, JJ., in the plu­
rality opinion, expressed the view that 

in applying the Roth test (354 U S  476, 
1 L  E d  2d 1498, 77 S  Ct 1304, reh 
den 355 U S  852, 2 L  E d  2d 60. 78 S Ct 
8), the S u p r e m e  Court must make an 

independent constitutional judgment 
on the facts of each case, and cannot 
merely decide whether there is sub­

stantial evidence to support a finding 
that certain material is obscene, 
whereas Warren, Ch. J., joined by 

Clark. J., in a dissenting opinion, ex­
pressed the opposite view, that is, that 
in applying the Roth test, the Supreme 

Court should avoid sitting as a "super 
censor" and should limit itself to a 

consideration only of whether there is 
sufficient evidence in the record upon 

which a finding of obscenity can be 
m a d e  under the constitutional test. 

♦

“Dominance" of the theme, within 
the meaning of the rule that as a m a t­
ter of constitutional law, a test of ob­

scenity depends upon determination 
whether to the average person "the 

dominant theme of the material taken 

as a whole appeals to prurient inter­
est," wa s  held, in Kois v Wisconsin 
(1972) 408 U S  229, 33 L  E d  2d 312. 

92 S Ct 2245, a question of constitu­
tional f ,ct to be determined by the S u­

preme Court of the United States.

§ 22. Necessity and admissibility of 

expert testimony

T h e  Supreme Court has held that 

there is no constitutional need for ex­

pert testimony on the question of ob­

scenity of the material involved where 

that material itself has been placed 

in evidence, but that the defense is 

free to introduce evidence on the ob­

scenity question by calling a qualified 

expert.,T

article by G. K. Whyte. Jr., entitled 
"The Use of Expert Testimony in O b­
scenity Litigation," in W i s  L  P.ev 
113 (1965). Attention is also invited
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The leading case on the use of ex­

pert testimony on the question of ob­
scenity Is Kaplan v California (1973)

413 U S  115, 37 L  Ed 2d 402. 93 S Ct 
2680. reh den 414 U S  883. 38 L  E d  
2d 131, 94 S Ct 28. whoru thu court, in 

a state criminal prosecution under the 
state's obscenity laws, ruled that there 

is no constitutional need for "expert" 

testimony on behalf of the prosecution 
or for any other ancillary evidence of 
obscenity, once the allegedly obscene 
materials themselves are placed in evi­

dence. T h e  court pointed out that al­
though the defense should be free to 

Introduce appropriate expert testi­
mony, the prosecution’s Introduction 
of the material is sufficient for deter­

mination of the obscenity question. 
In support of its statement that the 
defense should be free to introduce 
appropriate expert testimony, the 
court referred to the concurring opin­

ion of Frankfurter, J., in Smith v Cali­
fornia (1959) 361 U S  147, 4 L  E d  2d 

205. 80 S Ct 215. reh den 361 U S  950. 
4 L  E d  2d 383. 80 S Ct 399. For that 

reason it is of interest to state the 
grounds on which Mr. Justice Frank­

furter rested his opinion. H e  pointed 
out that (1) the right of one charged 
with obscenity, a right implicit in 

the very nature of the legal concept 
of obscenity, is to enlighten the judg­
ment of the tribunal, be it the jury 
or the judge, regarding the prevailing 
literary and moral community stand­

ards, and to do so through qualified 
experts; (2) community standards can 

as a matter of fact hardly be estab­
lished except through experts; (3) 

therefore, to exclude such expert tes­

timony is in effect to exclude as ir­
relevant evidence that goes to the very 
essence of the defense and therefore 

to the constitutional safeguards of due 
process; (4) while the testimony cf 
experts would not displace judge or 

jury in determining the ultimate ques­
tion of obscenity, there is no external 

measuring rod for obscenity, nor is its 
ascertainment a merely subjective re­
flection of the taste or moral outlook 

of individual jurors or individual 

judges; (5) since, under Roth (354

U S  476, 1 L Ed 2d 1498, 77 S Ct 1304, 

reh den 3SS U S  852. 2 L  E d  2d 60. 
78 S Ct 8), the law, through its func­

tionaries, ia “applying contemporary 
community standards" in determining 
what constitutes obscenity, it surely 
must be deemed rational, and there­

fore relevaat to the issue of obscenity, 
to allow light to be shed on what those 
"contemporary community standards" 

are; (6) their interpretation ought not 
to depend solely on the necessarily lim­
ited, hit-or-miss, subjective view of 

what they ire believed to be by the 
individual juror or judge; and (7) the 

determination of obscenity is for juror 

or judge not on the basis of his per­
sonal upbringing or restricted reflec­

tion or particular experience of life, 

but on the basis of "contemporary 
community standards." The Justice’s 

opinion went on to state that it cannot 
be doubted that there is a great differ­

ence in what is to be deemed obscene 
in 1959 compared with what was 
deemed obscene in 1859; that the dif­

ference derives from a shift in c o m­
munity feeling regarding what is to 
be deemed prurient, or not prurient, 

by reason of the effects attributable to 
a particulir writing; that changes in 
the intellectual and moral climate of 

society afford shifting foundations 
for the attribution; and that what m a y  

well have been consonant with mid- 
Victorian morals does not seem to 
answer to the understanding and m o ­

rality of the present time. The opin­
ion concluded that it was violative of 
due process to exclude the constitu­
tionally relevant evidence of duly 

qualified witnesses regarding the pre­
vailing literary standards, and the lit­
erary and moral criteria, by wlrich m a ­

terials relevantly comparable to the 
material in issue are deemed not ob­

scene. The views expressed in M r  
Justice Frankfurter's opinion have 

never been adopted by a majority of 
the Supreme Court It m a y  also be 

noted that Harlan, J., concurring in 
part and dissenting in part in Smith, 
expressed the view that a conviction 
for violation of an obscenity statute 

is fatally defective where the trial

lo the article by R. McGaffey entitled Obscenity Cases." in 69 N W  U  L  Rev 
"Realistic Look at Expert Witnesses in 218 (1974).
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judge turned aside every uttcmpt by 
the defendant to introduce evidence 

bearing on community standards, but 
that the Constitution does not require 
that oral opinion testimony by experts 
bn heard, even though expert testi­

m o n y  is the most convenient and prac­

ticable manner of proof.
Noting that defense counsel never 

objected to the testimony o t the state's 
expert on community standards, the 
Court in Miller v California (1973) 413 

U S  15. 37 L  E d  2d 419. 93 S Ct 2607. 
reh den 414 U S  881. 38 L Ed 2d 128. 
94 S Ct 26. ruled that the state's ex­
pert witness was qualified to give 

evidence on the state's "community 
standards" as to obscenity, and that 

allowing 3uch expert testimony was 
not constitutional error, where the wit­
less was qualified as an expert, being 

a police officer with m a n y  years of 

specialization in obscenity offenses, 
nad conducted an extensive statewide 
survey, and had given expert evidence 

on 26 occasions in the year prior to the 
trial.

In Paris Adult Theatre I v Slaton 
19731 413 U S  49. 37 L  Ed  2d 446. 93 

S Ct 2623. reh den 414 U S  881. 38 L Ed 
2d 128. V  S Ct 27. a civil action insti­

tuted in a state court by a local dis­
trict attorney for a declaration thnt 

certain motion-picture films were ob­
scene. and for an injunction against

22 J257 §22

the defendants’ exhibition of such films 
at their theaters, the Supreme Court 
ruled thnt it was not error to fall to re­

quire expert affirmative evidence thnt 
the materials were obscene, where the 
materials themselves were actually 

placed in evidence T h o  court pointed 
out thut films are tho best evidence of 

what they represent. As explained in 

Kaplun v California 119731 413 U S  116. 
37 L  E d  2d 492. 93 S  Ct 2680. reh den 

414 US 883. 38 L E d  2d 131, 94 S Ct 28. 
the Paris Theatre Case rejected any 

constitutional n«ed for "export" testi­

m o n y  on behalf i f  the prosecution, or 
for any other ancillary evi'Vnce o t  
obscenity, once the allegedly ibsccne 

material itself has been placed in evi­
dence.

The most recent S u p r e m e  Court case 
dealing with tho use o f expert testi­
mo n y  on the question of obscenity ia 

Ham.ing v United States (1974) 418 
U S  87. 41 L E d  2d 590. 94 S  Ct 2887. 

reh den 419 U S  S85. 42 L  Ed  2d 129. 
95 S Ct 157, where the court again 
ruled that expert testimony is not 

necessary to enable a jury to judge the 
obscenity of material which has been 

placed into evidence. Noting that both 
the government and the defendants 

introduced such testimony, the court 
pointed out that the jury is not bound 

to accept the opinion of any expert in 

weighing the evidence of obscenity.

Consult P O C K E T  P A R T  in this volume for later cise service
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I. Preliminary matters 

§ 1. Introduction

[a] Generally; scope

Questions concerning the concept of 

obscenity are of great importance in 

view of the fact that Congress has 

passed 20 obscenity laws between 1942 

and 1956, and there are similar laws in 

force in practically all the states and 

suppcrted by international agreements 

of over 50 nations.1 All the authorities 

agree that obscene matters are not pro­

tected by constitutional guaranties of

1. This statement was made in United 
States v Darnell (1963, C A 2  Conn) 316 F 
2d 813, cert der. 375 U S  916. 11 L  rd 2d 
155, 84 S C: 2C5. reh den 375 U S  982, II
I. ed 2d 429, 84 S Ct 493.

2. Roth v United States (1957) 354 U S  
476. I L ed 2d i498, 77 S Ct 1304, reh den 
355 U S  852, 2 L  ed 2d 60. 78 S Ct 8. also 
stating that obscenity is excluded from the 
constitutional protection only because it is 
utterlv without redeeming social importance.

In Kingsley Books. Inc. v Brown (1957) 
354 U S  436, I L ed 2d 1469, 77 S Ct 1325, 
the court pointed '•ut that in an unbroken 
series of cases extending over a long stretch 
of the United States Supreme Court's his- 
torv, it has been accepted as a postulate th«i 
"the primary requirements of decency may 
be enforced against obscene publica ons.”

free speech and press.* However, it is 

very difficult to define what are obscene 

matters not so protected.

Without attempting to exhaust all 

cases in point, this annotation discusses 

the modern concept of obscenity as first 

developed as a matter of federal con­

stitutional law by the United States S u­

preme Court in the landmark case of 

Roth v United States (1957) 354 U S  

476, I L  ed 2d 1498, 77 S Ct 1304, reh 

den 355 U S  852, 2 L  cd 2d 60, 78 S Ct 

8,* and in federal and state cases decided

In Times Film Corp. v Chicago (1961) 
365 L'S 43. 5 I. ed 2d 403 81 S Ct 391, 
reh den 365 U S  856, 5 L ed 2d 820, 81 S Ct 
798, it was held that the constitutional guar­
anty of freedom of speech does not preclude 
a municipality from protecting its people 
against the dangers of obscenity in the pub­
lic exhibition of motion pictures, and that 
it is not true that regardless of the capacity 
for or extent of such an evil, previous re­
straint cannot be justified.

3. The standard of o> scenity enunciated in 
the Roth Case has been often referred to as 
the Roth test (see McCauley v Tropic of 
Cancer (1963) 20 Wis 2d 134, 121 N W 2 d  
545, 5 A L k 3 d  ! 140), and will be so referred 
to in the present annotation.
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thereafter.1 Earlier cases are discussed 

as background material1 only insofar as 

it is necessary to an understanding of 

the modern concept of obscenity.

T h e  annotation is concerned only with 

legislative enactments which in terms 

deal with "obscene" matter; excluded 

from consideration are related terms, 

such as lewd, lascivious, filthy, indecent, 

or disgusting matter.

T h e  present discussion deals only with 

the m o d e m  standards of obscenity and 

docs not include the validity of the 

methods employed to protect the public 

against obscenity. In that respect see 

the annotation in 5 A L R 3 d  1214.

5 ALR3d
4

O b s c e n i t y  
i Ai.Rjd inn

ing to obscene or immoral publication. 
76 A L R  1099. H

Entrapment to commit offense agaiaj 

obscenity laws. 77 A L R 2 d  792. .+

Constitutionality, construction, 

effect of ccnsorshi| laws. 64 A L R  5QJ.
Power of municipality in respect oi 

inspection and censorship of. motiotjJ 

picture films. 126 A L R  1363.* *

W h a t  matter is nonmailable under 1? 

U S C  § 1461 and its predecessor statute

(18 U S C  § 334). 76 L  ed 045, 8 L ed 
2d 10-15. „ ^

[b] Related matter?

Constitutionality of federal and state 

regulation of obscene literature. 1 L  ed 

2d 2211, 4 L  ed 2d 1821.

Validity of procedures designed to 

protect the public against obscenity. 5 

A L R 3 d  1214.

W h a t  amounts to an obscene play or 

book within prohibition statute. 81 

A L R  801.

Publications of a scientific, educa­

tional, or instructive character regard­

ing sex relations as within statutes rclat-

§ 2. Background

T h e  concept of obscenity has been1, 

defined by various courts and in vario 

contexts prior to the Roth Case.1

Th e  early leading standard of oh 

scenity was defined in Reg. v Hicklinl 

(Eng) (1868) L R  3 Q B  360, 8 E R C  I 

in which a pamphlet purporting to 

pose the errors and practices of the] 

R o m a n  Catholic Church in the matterl 

of confession was held obscene, and in 1 

which Cockbiirn, C. J., said: "I thinlcl 

the test of obscenity is this, whether the^ 

tendency of the matter charged as ob^l 

scenity is to uepravc and corrupt thosn; 

whose minds ate open to such immoral j

4. The necessity of focusing attention on 
the Roth Case and the cases decided there­
after clearly appears from statements made 
by the court in Capitol Enterprises. Inc. v 
Chicago (1958, C A 7  III) 260 F2d 670, 
where it was pointed out that value changes 
that have occurred and are persistently oc­
curring in this country gradually brought 
motion pictures to the status of the consti­
tutionally protected medium, and conse­
quently early censership cases serve very 
little in this m o d e m  setting; ihat judges, no 
less than legislators, should obser e, with­
out prejudice, what is going on in our 
changing society, averting through rich 
alertne:: the treating of law as a petrified 
body of shibboleths; that in the past "ob­
scene" was hedged about with all the un­
reasoning of verbal taboos and the com­
munity imagined that that word was 
"invariant under transfonnation," and that 
only the recent United States Supreme

Court decisions came to terms with
change.

In determining the concept of obsceni 
for the purposes of 18 U S C  § 1461, prohibit­
ing the mailing of obscene matter, and 
predecessor statute, 18 U S C  5 334, the L  
federal courts, prior to the Roth Case, af* 
plied tests different from those enundal* 
therein, but since the decision in that e» 
they have uniformly applied the Roth 
standard of obscenity. See annotation In ” 
L  ed 2d 1045 at page 10+3.
5. § 2, infra.  ̂ tT . .
6. See. for instance. Swearingen v U w t M  

States (1896) 161 U S  446, 40 L  ed.I“ . 
16 S Ct 562. where the words “pbscenc. 
"lewd," and "lascivious," as used in a. 
eral statute respecting the wrongful use 
the mails, were defined as signifying *-■ 
form of immorality which has relation 
sexual impurity, and as having the a*1 
mean:ng given these words at common 
in prosecution for obscene libeL i



5 A L R 3 J  O b s c e n i t y  1163
5 Al.R'Jd II SO |2

{niluencrs, and into whose hands a pub­

lication ot this sort m a y  fall."’

As pointed out by the Uni*rd States 

Supreme Court in the Roth Case, this 

standard allowed material to be judged 

merely In the effect of an isolated ex­

cerpt upon particularly susceptible per­

sons, and was adopted by some Ameri­

can courts.* For instance, the Hicklin 

test was the law of N e w  York* and Mis­

souri*1 until the decision in the Roth 

Case was handed down. It was also 

applied in some of the earlier federal 

cases.1*

O n  the other hand, other pre-Roth 

American courts rejected the Hicklin 

test,11 primarily on the grounds that (1) 

as applied, a book might be condemned 

on the basis of isolated passages in it 

rather than because of its "dominant 

effect," and (2) that it reduced treat­

ment of sex to the standard of a child’s 

librarv.11

Illustrative of these cases is United 

States v O n e  Book Entitled Ulysses 

(1934. C A 2  N Y )  72 F2d 705, in which 

the court, in an opinion by Augustus 

Hand. Circuit Judge, in holding that the 

book “Ulysses" by James Joyce was not

7. As to the modern concept of obscenity 
in Engiiih law see Reg. v Sfartin Seeker 
Warburg. Ltd, [1954] 2 All Eng 683, where 
the court instructed the jury that in decid­
ing the obscene nature of a novel, admitted­
ly absorbed with the sex relationship of man 
and woman and purporting to describe con­
temporary life, it was necessary to take into 
account the changed approach to the ques­
tion ef sex since Reg. v Hicklin (Eng) 
(1868 L R  3 Q B  360, 8 E R C  60, supra, was 
decided.

8. Sec the cases cited in footnote 25 of the 
court’s opinion in the Roth Case.

9. See statement to that effect in People 
v Richmond County News, Inc. (1961) 9 
N Y2d 578. 216 N Y S 2 d  369, 175 NE2d 
681.

9.1. See State v Becker (1954) 364 M o  
1079. 272 S W 2 d  283, ovrld State v Vollmar 
(1963, M o  389 S W 2 d  20.

10. In United States v Kenner'ey (1913,
P U  N Y ‘ 299 F 119, a prosecution for send- 
,nS an ob-seenc book through the mails. 
Learned Hoad, District Judge, felt obligated

obscene within the meaning of a federal 

statute prohibiting the importation of 

obscene lxx>k«, stated that works of 

physiology, medicine, science, and sex 

instruction were not within the statute, 

although to some extent and among 

some persons they m a y  lend to promote 

lustful thoughts, and that the same im­

munity should apply to literature as to 

science, "where the presentation, when 

viewed objectively, is sincere, and the 

erotic matter is not introduced to pto- 

mote lust and does not furnish the domi­

nant note of the publication," the ques­

tion in each case being "whether a 

publication taken as a whole has a libidi­

nous effect."

Not until the decision in 1957, of Roth 

v United States, did the United States 

Supreme Court declare unconstitutional 

a standard of obscenity which did not 

conform to the standard and test laid 

d o w n  in that case. T h e  significance of 

the Roth Case is not only that it fur­

nishes a comprehensive definition of ob­

scenity for m o d e m  use, but also that it 

makes this definition a matter of federal 

constitute nal law.

to follow the Hicklin test of obscenity but 
criticized the test, pointing out that how­
ever consonant it may be with mid-Victorian 
morals, the lest did not seem to answer the 
understanding and morality of the present 
time, as conveyed by the words “obscene, 
lesvd, or lascivious," used in the pertinent 
statute.

11. See the cases cited in footnote 25 of 
the opinion of the United States Supreme 
Court in the Roth Case.

A  discussion of the standard of obscenity 
prevailing prior in the Roth Case will be 
found in Burgess, Obscenity Prosecution: 
Artistic Value and the Concept of Im­
munity, 39 N Y U  L  Rev 1062 at pages 1065 
et seq. See also the articles published prior 
to the Roth Case, on "Obscenity and the 
Arts," in Law and Contemporary Problems 
pages 531 ct seq. (1955).

12. People v Richmond County News, 
Inc. 11961) 9 N Y 2 d  578, 216 NYS2d 369. 
175 N'E2d 681, citing United States v One 
Book Entitled Ulysses (1934, C A 2  NY) 72 
F2d 705, infra.
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T h e problem involved in laving dow n  
a standard o f  obscenity is tu find the  
present critical point in the com prom ise  
between candor and sham e at w h ich  tiie  
com m unity has arrived . 15 M oreover, 
the right of freedom  of speech and  press 
seems to be in conflict w ith  the right o f  
the state to enact laws for the purpose 
of protecting society against obscene  
publications.1*

As held as a m atter o f federal co n ­
stitutional law by the U nited  S ta tes Su- 
preme C ourt in the leading case of R oth  
v U nited States (1957) 354 U S  476, 1 
L ed 2d 1498, 77 S  Ct 1304, reh den  
335 U S  8f»2, 2 L cd 2d 60, 78 S  C t 8 , 
infra § 4 [ a ] ,  the proper test in  deter­
m ining the obscene nature of m aterial is 
w hether to the average person , 1 1  ap p ly ­
ing contem porary com m unity sta n d ­
ards,1* the dom inant them e of th e  m a­
terial taken as a w hole 17 appeals to 
prurient interest. 11  H ow ever, as recog­
nized in the Roth opinion itse lf,1’ the 
R oth C ase did not present an y  issue 
concerning the obscenity o f the m aterial 
involved: hence it has been said th at the  
Roth opinion discusses “ob scen ity  on a 
highly theoretical basis, " 70 and that the  
court had no occasion to exp lore the 
application of a  particular obscen ity

O u a c r .N r rv  
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standard, bring u ltim ately concern  
only with the question w hether the rr> 
stitutional guaranties o f free speech x  
press protect m aterial adm ittedly o 
scene 1 M oreover, most ol the decisio 
of the U n ited  States Suprem e Court i 
volving questions as to the obscene n 
ture of the m aterial in issue, hand> 
down since R oth v U nited  States, ha 
been given w ithout opinion and at fii 
failed to furnish appropriate guidan  
for low er courts and legislatures ;1  ai 
up to the tim e the present annotatii 
was prepared, no opinion o f the coui 
that is, no opinion expressing the vie 
of a m ajority of the justices, has applit 
the Roth test to specific material, m 

W hile the federal governm ent ar 
virtually every state since the U nit 
was form ed has had laws proscribir 
obscenity, and although obscenity is "n 

within the protection o f the Fir 
A m endm ent ,5 neither courts nor legs 
latures have been able to evolve a trui 
satisfactory definition of obscenity  
T he U nited  States Suprem e Court itie 
has recognized the com plexity o f t i  
test o f obscenity  fashioned in the Rot 
C ase .5 and the vital necessity in its sq 
plication of safeguards to prevent denis 
of the protection of freedom  of speec 
and press for m aterial w hich does ix 
treat sex in a m anner appealing 4
prurient interest.’ T h e  ob sccn ity lfiW

13. People v Richmond Countv News, 
Inc. (1 9 6 1 ) 9 N Y 2d  578. 216 N Y S 2d  369. 
175 NE2d 681.

14. Scileppi, Obscenity and the Law , 10 
N Y  L  Forum  297 (1 9 6 4 ) .

15. § 8, in fra.
16. 3§ 8 . 9. in fra .
17. § 7. inftd .
18. $ 10, in fra .
19. Footnote 8 in the court’s op in ion in 

the Roth Case.
20. Atty. Gen. v Book Named "T ro p ic  o f 

Cancer" (1 9 6 2 ) 345 Mass I I ,  184 N E2d  
328.

1. See separate opinion o f H a rlan  and 
Stewart, JJ ., in M anual Enterprises, Inc . 
v Uav (1 9 6 2 ) 370 U S  478, 8 L  cd 2d 639, 
82 S C t 1432.

v O h io (1 9 6 4 ) 378 U S  184, 12 L  « T l  
793, 84 S C t 1676.

3. 5 I, and footnote 1, supra. _
4. See statement to that effect in sepacg

opinion bv W arren , Ch. I .  and CTark^ ]
3- -in Jacobeilis v  O h io  (U S )  supra.

5 . M arcus v Search W arran t o f P ,0 lj*? (

2. See :tatement in separate op inion by 
W arren , Ch. J., and C la rk , J ., in Jacobeilis

(1 9 6 1 ) 367 U S  717. 6 L  ed 2d 1127. ,
Ct 1708: Bantam Books, Inc. v Su luv* 
(1 9 6 3 ) 372 U S  58, 9 L  ed 2d 584, 83 S 
631. u

See separate opinion by Brennan *i 
Goldberg, J J ., in Jacobeilis v  Ohio ( W *  
378 US  184, 12 L  ed 2d 793, 84 S C t I «

6. Marcus v Search W arran t o f Pr°|
(1 961 ) 367 U S  717, 6 L ed 2d 1127,
C t 1708; Bantam  Books, Inc. v  Su 
(1 9 6 3 ) 372 U S  58, 9 L ed 2d 584, »
631.
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lein is a g g ra v a ted  by (he fact that it 
in v o h e i (he area  o f public expression, 
an area in w h ich  a broad range of free­
dom is v ita l to ou r society and is con ­
stitu tionally  p rotected .7 C onstitutional­
ly p ro tectee  expression is often  separated  
from obscer.:ty on ly  by a dim and un­
certain lin e . 1 and under any definition  
of obscen irv  certain  m aterials will lie 
in a grav area.* N otw ithstanding the 
R oth test tr.r concept of obscenity re­
m ains im precise , its vague subject m at­
ter bein g  largely  left to the gradual 
developm ent o f  general notions about 
•m at is d e c e n t . 10 Like tbe application  
of an y  gen era l constitutional test, the  
test o f  ob scen ity , w ith in  the framework  
of the con stitu tion a l guaranties of 
freedom  o f speech  and press, must neces­
sarily be "pricked o u t on a casc-by-casc 
basis. " 11

T h e  R oth  test on ly  indicates the broad

7. Separate op inion bv W arren , Ch. J., 
and C la rk . J .  in Jacobeilis v O h io (1964 ) 
378 U S  184. 12 L  ed 2d 793, 84 S Ct 
1676.

8. M arcus v  Search W arran t o f Propertv 
'196! 367 U S  717. 6 L  ed 2d 1127. 81 S
Ct 1 '0 8 : B a - ia m  Books. Tne. v  Sullivan 
11963 3*2 U S  58, 9  L ed 2d 584. 83 S
Ct 631 : S tate v Hudson Countv News Co. 
(1963 41 N J  247, 196 A2d 225.

9. S tate v H udson  County News Co. (N J ) 
supra.

10. People v  R ichm ond Countv News, 
Inc. (1 9 6 1 ' 9 N Y 2d  578, 216 N YS2d  369, 
175 N E 2d  6 8 L

11. Separate op inion by H a rlan . J., in 
Jacobeilis v O h io  (1 9 6 4 ) 378 U S  184, 12 
L  ed 2d 793. 84 S  C t 1676, in which he 
also pointed ou t that he experienced no 
ereater ease than  do other members o f the 
Supreme C ou rt in attempting to verbalize 
generally the respective constitutional tests, 
nnee in truth the matter in the last analysis 
depends on how  the particular material 
^barged happens to strike the minds o f 
ju rors o r  judges and u ltim ately those o f a 
m a jo rity o f tne members o f the United 
States Sup rem e Court.

12. Peop le v  R ichmond Countv News, 
Inc. (1 9 6 1 ) 9 N Y 2d  578 , 216 N YS2d 369, 
175 N E 2d  6 8 1 .

13. M cC au lev  v  T rop ic  o f Cancer (19631 
20 W i j 2d 134, 121 NW 2d 545, 5 A LR3d 
1140.

boundaries o f any perm issible definition  
of obscenity under the U n ited  States 
C onstitu tion . 1 1  A state m ay perm it 
greater freedom  of speech and press and 
hence a more liberal concept of ob ­
scenity than required by federal consti­
tutional law , although it m ay not permit 
less. 13 T h e  R oth test docs not pretend  
to, and cannot, give specific con ten t to  
the m eaning o I  "obscene" as it appears 
in a specific statute . 1 1  A lth ou gh  the 
Federal C onstitution does not stand as 
a barrier against legislation m aking ob ­
scenity crim inal, 11  it does stand as a 
lim itation on such legislation so as to  
com pel its strict construction . 18

T h e definition o f the term  “obscenity,"  
as enunciated by the U n ited  States Su­
prem e C ourt in the R oth C ase, has 
generated m uch legal specu lation 17 as 
well as further judicial interpretation  by 
state and federal courts,1* and  has also

14. People v Richmond Countv News,
Inc. (1 9 6 1 ) 9 N Y2d  578, 216 N YS2d  369, 
175 NE2d 681.

15. People v Richmond County News,
Inc. (N Y )  supra.

16. People v Richmond County News,
Inc. (N Y ) supra.

17. Sec statement in separate opinion bv 
W arren , Ch. J ., and C la rk , J., in Jacoh illis  
v O h io  (1 9 6 4 ) 378 US  184, 12 L  ed 2d 793, 
84 S Ct 1676.

Among the many articles written on the 
subject are the fo llow in g  Froessel. Law
and Obscenity, 27 Albany L  Rev 1 (1 9 6 3 ) ; 
Henkin , M ora ls and the Constitution : The 
Sin of Obscenity, 63 Columbia L  Rev 391 
(1 9 6 3 ) ; Censorship and Obscenity: A  Panel 
Discussion. 66 Dickinson L  Rev 421 (1 9 6 2 ) ; 
Lockhart and M cC lure , Censorship o f O b ­
scenity: T he Developine Constitutional
Standards. 45 M inn L  Rev 5 ( I 9 6 0 ) ;  
Scileppi, Obscenity and the Law. 13 N Y  L  
Forum  297 (1 9 6 4 ) ; Burgess. Obscenity Pros­
ecution: Artistic Value and the Concept o f 
Im munity , 39 N Y U  L  Rev 1063 (1 9 5 4 ) ; 
M elott. Constitutional Law— Obscenity, 43 
N C  L  Rev 172 (1 9 6 4 ) ; O 'M eara , Obsccnitv 
in the Supreme Court, a Note on Jacobeilis 
v Oh io , 40 N otre Dame Lawyer 1 (1 9 5 4 ) ; 
Lockha rt and M cC lure, Obscenity Censor­
ship: T he Core Constitutional Issue— What 
is Obscene? 7 U tah L  Rev 289 ( I 9 S U .

18. See statement in separate o p i'io n  by 
W arren , Ch. J., and C la rk , J , in Jacobeilis 
v  O h io  (U S )  supra.
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been relied upon by l e g i s l a t u r e s ,T h e  
m odern concept of obscenity has been 
discussed even in publications directed  
to  the general public.”

It has been said that the R oth test 
“creates an illusory sense of certa in ty . " 1 
T his is borne ou t by the fact that not 
only have the courts reached contrary  
results as to the obscene nature of the 
sam e m aterial under the R oth test , 1 but 
also by the fact that there is a conflict 
o f au thority  as to specific aspects o f the  
test, for instance, as to w hether the R oth

19. Sec statements in separate opinion by 
Warren, Ch. J., and Clark, J., in Jacobeilis 
v Ohio (U S) supra.

Various statutes and ordinances have in­
corporated the Roth test of obscenity.

For instance, the 1961 California statute 
construed in Zeitlin v Amebergh (19631 
59 Cal 2d 901, 31 Cal Rptr 800, 383 P2d 
152. cert den 375 US 957, II L ed 2d 315, 
84 S Ct 445, as not applying to the nos -I 
"Tropic of Cancer’’ defines the term “ob­
scene ' as meaning "that to the average 
person, applying contemporary standards, 
the predominant appeal of the matter, taken 
as a whole, is to prurient interest, i. c., a 
shameful or morbid interest in nudity, sex, 
or excretion, which goes substantially beyond 
customary limits of candor in description or 
representation of such matters and is matter 
which is utterly without redeeming social 
importance.’’

For other legislative enactments embody­
ing the Roth test, see the following cases:

Ark—Gent v State (1963, Ark) 393 SW  
2d 219 (Arkansas antiobscenitv statute).

Ill— Chicago v Kimmel (1964) 31 111 2d 
202, 201 NE2d 386 (Chicago ordinance!; 
People v Sikora (1965) 32 III 2d 260. 204 
NE2d 768 (Illinois antiobsccnity statute).

Minn—State v Oman (1961) 261 Minn 
10, 110 NW2d 514 (Minnesota criminal 
antiobscenity statute).

Neb—State v Jungclaus (1964) 176 Neb 
641. 126 NW2d 358 (Nebraska criminal 
antiobscenity statute).

NJ— Hudson Countv News Co. v Sills 
(1963) 41 NJ 220, 195 A2d 626. app distnd 
378 U S 583. 12 L ed 2d 1036, 84 S Ct 
1914 (New Jersey criminal obscenity stat­
ute).

Pa—William Goldman Theatres, Inc. v 
Dana (1961) 405 Pa 83, 173 A2d 59. cert 
den 368 US 897, 7 L ed 2d 93, 82 S Ct 
174 (Roth test adopted in Pennsylvania M o­
tion Picture Control Act of 1959; however,

test lim its the constitutional m eaning o f  
obscenity  to "hard-core pornography"* 
and w hether this phrase is susceptible 
o f m ore precise definition than the term  
“obscene,"* w hether, in view  of the re­
quirem ent that m aterial judged be as 
a w hole, illustrations of a text m ay be 
judged  apart from the text,* w hether  
the geographical area determ ining "com ­
m unity  standards" is nationwide, sta te ­
w ide, or local,' w hether the concept of 
ob scen ity  is im m utable or should varv  
accord ing  to the circum stances o f  the

the act was declared unconstitutional for 
variouj reasons).

T ex—Carter v State (1965, Tex Crim) 
388 SW2d 191 (Texas criminal antiobscenity 
statute).

20. See the essay ori “The New Pornog­
raphy," in Time Magazine, Vol 85, No. 16, 
issue of April 16, 1965, page 28.

1. Flying Eagle Publications, Inc. v 
United States (1960, CA1 N H ) 273 F2d 
799.

2. See the discussion concerning the novel 
"'’'ropic of Cancer," infra, this section.

9. § 6[aJ, infra.
Allegedly obscene materials have been di­

vided into three rough categories: ( 1 ) novels 
of apparently serious literary intent, (2 ) 
borderline entertainment, such as magazines, 
cartoons, nudist publications, etc.. (3) hard­
core pornography, which no one would sug­
gest held literary merit. Atty. Gen, v Book 
Named “Tropic of Cancer" (1962) 345 
Mass 11, 184 N£2d 328. Referring to these 
categories, the Supreme Judicial Court of 
Massachusetts pointed out that the most 
difficult area is that of works which some 
persons reasonably believe to have literary 
merit but which, equally reasonably, may be 
even more objectionable to others than 
“Lady Chatteriey’s Lover.’’

4. 5 6[b ], infra.
5 . § 3 [b j , infra.
6. § 9. infra.
Whether a state community standard 

would be constitutional has not yet been 
determined by the United States Supreme 
Court. Making this observation, the court 
in People v Sikora (1965 ) 32 111 2d 260, 
204 NE2d 768, pointed out that some of the 
justices would clearly favor a national stand­
ard, others would dearly favor a local 
standard, and still others adhere to an ap­
proach to First Amendment problems that 
has made it unnecessary for them to con­
sider the question.
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individual cases, for instance, according 
to the media of expression,7 or the setting 
and the nature  of the proceeding in 
which the question arises,' or the nature 
and content of the controlling legisla­
tion .' T he  "average person" test also 
raises questions as to whether the issue 
of obscenity should be determined by 
the judge or by the ju ry ,10 as to the 
extent and scope of appellate review of 
such determ inations,11 and as to the ad ­
missibility of evidence on the question 
of community standards.1'

T h a t the R oth test is difficult of ap­
plication in individual cases and that 
under this test contrary results may be 
reached by different courts as regards 
the same m aterial is best illustrated by 
decisions concerning Henry Miller’s 
book "T ropic of Cancer" which have 
been handed down since the Roth Case 
was decided; the book was held not 
obscene in a num ber of cases,15 but has 
been held obscene in other cases.14 I t 
has been observed that the legal status 
of the book “is largely tied into the 
geography of its sale or publication.”1'  
T he question of the obscenity cf the 
book was before the United States Su­

7. 5 12. infra.
8. § 13fa], infra.
9. § 13[b], infra.
10 . § U fa ] ,  infra.
11. § 15[b] and [c ] , infra.
12 . § 16, infra.
13. See, for instance, the following:
Cal—Zeitlin v  Amebergh (1963 ) 59 Cal

2d 901. 31 Cal Rptr 800,'383 P2d 152, cert 
den 375 US 957, 1 1  L ed 2d 315, 84 S Ct 
445.

Mass— Atty. Gen. v Book Named ‘T ropic  
of Cancer" (1962) 345 Mass 11, 184 NE2d 
328.

Wis— McCauIev v Tropic of Cancer 
(1963) 20 Wis 2d 134, 121 NW2d 545, 5 
ALR3d 1140.

14. See, for instance. People v Fritch
(1963) 13 NY2d 119, 243 NYS2d 1, 192 
NE2d 713. However, in Larkin v G. P. 
Ptitn. m's Sons (1961) 14 NY2d 399, 252 
NYS2d 71, 200 NE2d 760, the Court of 
Appeals recognized that its decision in the 
Fritch Case was overruled by the United 
States Supreme Court in Grove Press, Inc. 
v Gerstein (1964 ) 378 US 577, 12 L ed

prem e Court in Grove Press, Tne. v G er­
stein (1964 ) 378 US 577, 12 L cd 1035, 
84 S Ct 1909, on certiorari from a judg­
ment of the D istrict C ourt of Appeals 
of Florida (156 So 2d 537), which af- 
finned a decision of the trial court hold­
ing the book obscene. T h e  United States 
Supreme C ourt reversed, but the jus­
tices were divided as to the grounds of 
reversal. Justices B rennan and Gold- 
berg expressed the view that under the 
R oth test the book was not obscene; 
Ju-.tices Black and Douglas expressed 
the view that the suppression of any 
book, in injunctive proceedings, such as 
the present one, violated the constitu­
tional guaranty of freedom of press; and 
M r. Justice Stew art expressed the view 
th a t under this constitutional guaranty  
obscenity laws are  constitutionally 
limited to hard-core pornography. O n 
the o ther hand, M r. Chief Justice W ar­
ren and Justices C lark, H arlan , and 
W hite dissented on the ground tha t cer­
tiorari should be denied.1'

Similarly, the book commonly known 
as "Fanny Hill" has been held obscene 
by some of the courts,141 and  not ob-

2d 1035, 84 S Ct 1909, revg (Fla App) 156 
So 2d 537, infra.

See also the trial court cases referred (o 
in footnote 1 of the court's opinion in 
Zeitlin v Amebergh (19631 59 Cal 2d 901, 
31 Cal Rptr 800, 383 P2d 152, cert den 
375 U S 957, 1 1  L ed 2d 315, 84 S Ct 
445.

In Yudkin v State (1962) 229 Md 223, 
182 A2d 798, the court refused to hold as 
a matter of law that the book was not 
obscene.

15. Zeitlin v Amebergh (1963) 59 Cal 
2d 901, 31 Cal P.ptr 800, 383 P2d 152, cett 
den 375 US 957, 1 1  L ed 2d 315, 84 S Ct 
445,

16. Pursuant to the mandate of the United  
States Supreme Court, the Florida District 
Court of Appeals-dir-cted the dismissal of 
the complaint. In view of the division of 
the members of the United States Supreme 
Court, the Florida Court did not state any 
reasons. (166 So 2d 690.)

16.1. Atty. Gen. v A Book Named "John 
Cleland's Memoirs of a Woman of Pleasure" 
(1965, Mass) 206 NE2d 403, probable
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icene by others. '  The question is now 
pending before the United States Su­
preme Court.

T he difficulties presented in applying 
the Roth test to specific m aterial chal­
lenged as obscene is also well illustrated 
by the fact that in Jacobeilis v Ohio
(1964) 378 US 184, 12 L cd 2d 793, 
84 S C t 1676 (in which a conviction of 
exhibiting an obscene film, namely, the 
French film 'T h e  Lovers," was reversed 
w ithout the justices agreeing on an 
opinion) four of the members of the 
court applied the Roth test, two of them, 
Justices Brennan and Goldberg, reach­
ing the result that the film was not ob­
scene, and two other members of the 
court, M r. Chief Justice W arren and 
Mr. Justice Clark, reaching the result 
that there was sufficient evidence in the 
record upon which a finding of obscenity 
could be made under the constitutional 
test. A nother member of the court, Mr. 
Justice Stewart, held that obscenity laws 
arc constitutionally limited to hard-core 
pornography, and that the fiLm was not 
so classifiable.

[b ] Practice pointers
Most authorities seem to agree that 

one whose material is challenged on the 
ground of obscenity is entitled to offer

jurisdiction noted (U S) 15 L ed 2d 154; 
G. P. Putnam’s Sons v Calissi (1964) 86 
NJ Super 82, 205 A2d 913.

16.2. Larkin v G. P. Putnam’s Sons (1964) 
14 NY2d 399. 402, 252 NYS2d 71, 73, 200 
NE2d 760, 761 (decided by a closely di­
vided court).

17. § 16, in fra.
18. Such a ruling was made in Chicago 

v Kimmel (1964 ) 31 111 2d 202, 201 NE  
2d 30G.

In Yudkin v State (1962 ) 229 Md 223, 
182 A2d 798, the court reaffirmed the hold­
ing, not d -arly expressed in the opinion, in 
Monfred v State (1961) 226 Md 312, 173 
A2d 173, cert den 363 US 953, 7 L ed 2d 
386, 82 S Ct 395, that where there u  a 
dearth of evidence other d s n  the obscene 
material itself, exhibit! of allegedly obscene 
material speak for themselves.

18.1. People v Sikora (1965 ) 32 111 2d 
260, 204 NE2d 768.

evidence relating to contemporary com­
m unity standards.11 Counsel for such a 
party  should be careful to exercise this 
right, because where no such evidence 
is ollered the triers of fact may be lield*^ 
the exc. 'sivr judges of what the com­
mon commence of the community is." 
Evidence of any local or statewide com­
munity standard should be ollered by 
any party  who wants to contest the ap­
plication of a national community stanu- 
ard, because in the absence of such an 
offer of evidence the court will not 
decide the geographical area applicable 
to the concept of community stand- 
ard .1'-1 Likewise, evidence of the ar­
tistic, literary,1* scientific, educational, 
or other merits of the material, or ab­
sence thereof, should be offered, because 
where no such evidence is offered, the 
determ ination must be made from an 
examination of the m aterial in ques­
tion,1'-1 T he evidence offered may be 
expert testimony,*0 the testimony of 
psychiatrists, if they can qualify as ex­
pert w.tnesses,1 a study or critique of 
the challenged w ork,' prior determ ina­
tions of nonobscenity in other cases,' 
or other books on sale in the community 
which are to be compared with the 
challenged book.4

Generally, aj to the determinative geo­
graphical area of the community standard, 
see § 9, infra.

19. See Yudkin v State (1962 ) 229 Md 
223, 182 A2d 798, infra § 16[a].

19.1. People v S ik o ra  (1965 ) 32 III 2d 
260, 204 NE2d 768.

20. See Yudkin v State (1962) 229 Md 
223, 182 A2d 798, infra § 16[a].

See also 10 Am Jur Trials 1, Obscenity 
Litigation §§ 56-62.

1. See Yudkin v State (1962) 229 Md 
223, 132 A2d 798, infra § 16[a],

2. See Yudkin v State (1962) 229 Md 
223, 182 A2d 798, infra § 16[a],

j. See Yudkin v State (1962) 229 Md 
223, 182 A2d 798, infra § 16[a).

4. Yudkin v State (1962) 229 Md 223.
182 A2d 798, infra § 16[a],

However, there is a conflict o f authority 
as to the admissibility of such evidence. § 16
[b ], infra.
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W ith o u t incurring the risk of prejudi­
c ia l error in case his m otion i» granted, 
c ith er  th e  prosecuting or defense attor- 
nr.v in a crim inal prosecution involving  
ob scen e m ateria l m ay m e the court 
to d irect th e  jury to  reau (tie challenged  
m aterial* silently , cither in open c o u r t"  
at the c lo se  of the prosecution's case* 
or in the jury room ,7 the m atter being  
largelv  in  the discretion of the trial 
court* a n d  a procedure perm itting the 
silen t read in g  of the m aterial not d e­
priv in g  th e  accused  of a  public trial.'

I f  books challenged as obscene are 
addressed  to a special a u d ien ce ,"  this 
sh ou ld  be a lleged  and evidence in that 
respect sh ou ld  be o lle r e d ."

W h ere th e  attorney o f one charged  
w ith  v io la tin g  obscenity  regulations d e­
sires to  co m p la in , on appeal, that evi­
d en ce  as to  the obscene nature of the 
m ater ia l w as unduly restricted by the 
trial cou rt, he should not, for the pur­
poses o f  ap p ea l, adm it that the material 
in  q u estion  w as obscene, because by so 
a d m ittin g  h e loses the right to com ­
p la in  a b o u t the exclusion of evidence, 
tor in stan ce , as to com m unity standards 
o f o b scen ity . 10

Finally, prosecuting attorneys should 
be aw are of the fact that it is not suffi­
cient to allege in an indictment that the 
m a tte r com plained of is “obscene,” it 
being necessary to state with specificity

5 . See 10 Am  Ju r T ria ls  I ,  Obscenity 
L itiga tion  § 53 .

5 .1 . U n ited  States v West Coast News 
Co. (1 9 6 4 , D C  M ich ) 228 F  Supp 171.

6 . U n ited  States v  West Coast News Co. 
( F )  supra.

7. A lex ande r v  Un ited States (1959, CA 
8 M in n ) 271 F2d  140; Chicago v K im m e l 
(1 9 6 4  ) 31 111 2d 202, 201 NE2d 386 (h o ld ­
ing it p ro p e r fo r  the books, which were 
adm itted  in to  evidence, tc be taken to the 
ju ry  room  w ithout having been read to the 
ju ry  in open c ou rt).

8 . A lexande r v United  States (1959 , CAB 
M in n ) 271 F 2d  140.

9. U n ited  States v West Coast News Co.
(1 9 6 4 , D C  M ich ) 228 F Supp 171.

[5  A L R 3 d ]— 74

the langu age used upon w hich the 
charge is based . * ' 1

♦
A tten tion  is called to the fact that the 

requirem ent of the R oth  test that in 
determ ining the ob scene nature of m a­
terial the m aterial m ust be judged "as 
a w hole" invalidates the procedure pre­
vailing in som e of the courts prior to 
the decision  in the R oth  C ase , 11  under 
w hich it was deem ed proper to have the 
portions o f an obscene character read 
to the jury by the prosecution , and the 
other portions essential to a  proper 
understanding o f w hat w as m eant by 
the prosecution  to be read to the jury 
by the defense. T h is m ode o f procedure 
undoubtedly  would be error tod ay .1*

II. Substantive aspects of concept

A. In general 

§ 4. Definition of obscenity

[a] Generally; Roth test
As a m atter  o f federal constitu tional 

law, the proper m od em  test o f obscen­
ity is "w hether to the average person, 
applying contem porary com m unity  
standards, the dom inant th em e o f the 
m aterial taken as a w h ole  appeals to 
prurient in terest.”

This test was enunciated in the land­
mark case of Roth v U nited  States 
(1957) 354 US 476, 1 L  ed 2d 1498, 77

9.1. § 8 [b ] ,  in fra .
9.2. See People v S iko ra  (1 9 6 5 ) 32 111 

2d 260, 204 N E2d  768.
10. See, fo r  instance. U n ited  States v  

Hochman ( I9 6 0 , CA7 W is ) 277 F2d 631, 
cert den 364 U S  837, 5 L  ed 2d 61. 81 S  Ct 
70, reh den 364 U S  906 , 5 L  ed 2d 199, 
81 S C t 231.

10.1. Spears v State (1 9 6 5 , M iss) 175 So 
2d 158 (h o ld ing  that an indictment charging 
defendant w ith use o f obscene language over 
the telephone, without stating the language 
used, was fa ta lly  defective ).

11. S te , fo r  instance, B u rton  v  Un ited  
States (1906 , CA 8 M inn ) 142 F  57.

12. Un ited States v W est Coast News Co. 
(1964, D C  M ich ) 228 F  Supp 171.
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S C t 1304, reh den 355 US 052, 2 L ed 
2d 60, 7)1 S C t 8, upholding the validity 
of a federal crim inal statute (10 USC § 
1461) concerning the mailing of obscene 
m aterial, and in the companion case of 
Alberts v C alifornia, upholding a Cali­
fornia criminal statu te penalizing every 
person who wilfully produces obscene 
m aterial or any notice or advertisement 
of such m aterial. As regards the defini­
tion of obscenity, M r. Chief Justice W ar­
ren concurred in the result, expressing 
doi ts as to the wisdom of the broad 
1; guage used in this majority opinion. 
M r. Justice H arlan , concurring in the 
Alberts Case, bu t dissenting in the Roth 
Case, expressed the view that the defini­
tion of “obscenity," as used in different 
statutes should be controlling; M r. Jus­
tice Douglas, joined by M r. Justice 
Black, dissented in both cases, expressing 
the view tha t die test of obscenity in­
dorsed by the court gives the censor free 
range over a  vast domain and hence is 
inimical to freedom of expression.

In the R oth Case the United States 
Supreme C ourt quoled with approval 
the following instructions of the trial 
juage to the jury: "The test is not 
whether it would arouse sexual desires 
or sexual im pure thoughts in those com­
prising a  particu lar segment of the com­
munity, the young, the immature or the 
highly prudish or would leave another 
segment, the scientific or highly edu­
cated or the so-called worldly-wise and 
sophisticated indifferent and unmoved.
. . . T he test in each case is the effect 
of the book, picture or publication con­
sidered as a whole, not upon any p ar­
ticular class, bu t upon all those whom 
it is likely to reach. In other words, 
you determine its im pact upon die aver­
age person in the community. T n e  
books, pictures and circulars must be 
judged as a  whole, in their entire con­
text, and you are  not to consider de­
tached or separate portions in reaching 
a  conclusion. You judge the circulars, 
pictures and publications which have

been put in evidence by present-day 
standards of the community. You may 
ask yourselves does it offend the com­
mon conscience of the community by 
present-day standards."

U nder the Roth test, the question of 
w hether a literary work is obscene “is 
to be answered in the process of identi­
fying the dominant theme and the de­
gree of its appeal to die prurient inter­
est." McCauley v Tropic of Cancer 
(1963) 20 Wis 2d 134, 121 NW2d 545, 
5 ALR3d . 140.

A balancing of factois is undoubtedly 
necessary in the application of the test, 
bu t where a work of apparent serous 
purpose is involved, the scales will not 
readily be tipped toward the determ ina­
tion of obscenity. McCauley v Tropic 
of Cancer (Wis) supra. The balancing 
concept was also expressed in other de­
cisions. For instance, in Atty. Gen. v 
Book Named ‘T ropic  of Cancer" (1962) 
345 Mass 11, 184 NE2d 328, the court 
said tha t “ [w jhen the public risks of 
suppressing ideas are weighed against 
the risks of permitting their circulation, 
the guaranties of the First Amendment 
m ust be given controlling effect."

T h a t literature is dismally unpleasant, 
uncouth, and tawdry is not enough to 
make it "obscene." Separate opinion by 
Justices H arlan and Stewart in M anual 
Enterprises, Inc. v Day (1962) 370 US 
478, 8 L  ed 2d 639, 82 S C t 1432.

[b] Definition in draft of Model Penal 
Code

In  the Roth Case the court stated (in 
footnote 20 of its opinion) that it per­
ceived no significant difference between 
the meaning of obscenity developed in 
the case law and the definition of the 
American Law Institute, Model Penal 
Code § 207.10(2) of the Tentative D raft 
No. 6, 1957, stating that " [a ]  thing 
is obscene if, considered as a whole, its 
predom inant appeal is to prurient in ­
terest, i. e., a shameful or morbid in ter­
est in nudity, sex, or excretion, and  if 

[3 ALR3d)
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it goes substantially beyond customary 
limits of candor in description or repre­
sentation of such m atters.”

And in Jacobeilis v Ohio (1964) 376 
U S 184, 12 L cd 2d 793, 04 S Ct 1676, 
Justices B rennan and Goldberg, in their 
separate opinions, went so far as to say 
th a t the R oth  standard requires in the 
first instance a  finding that the material 
‘‘goes substantially beyond customary 
limits of candor in description or repre­
sentation” of sex matters.

The Suprem e Court of Oregon has 
adopted, as “apparently” approved by 
the U nited States Supreme Court in the 
Roth Case, the above definition of ob­
scenity in the American Law Institute's 
Tentative D raft No. 6 of its Model 
Penal Code. Recognizing that the m a­
jority  opinion in the Roth Case defines 
"p ru r ie n t- as "having a tendency to 
excite lustful thoughts," the Supreme 
C ourt of Oregon, in State v Jackson 
(1960 ) 224 O r  337, 356 P2d 495, 
pointed ou t tha t in its view the United 
States Suprem e Court had in mind the 
narrow er meaning used by the Model 
Penal Code Tentative D raft No. 6, or 
at least m ean t to use the narrowei mean­
ing in cases following the Roth Case.

[c] Test of paten t offensiveness
While no t accepted by a majority of 

the U nited States Supreme Court, the 
view that the R oth test of obscenity em­
braces both  the concept of a patent 
offensivencss and the element of the 
likely corrup t effect of the challenged 
m aterial was taken by Justices H arlan 
and  S tew art in M anual Enterprises, Inc. 
v D ay (1962) 370 US 478, 8 L ed 2d 
639, 82 S C t 1432, wherein the United 
States Suprem e Court, without a m a­
jority  of the justices agreeing on an 
opinion, reversed the judgment below, 
in which injunctive relief had been de­
nied to publishers of magazines consist­
ing largely of photographs of nude male 
models, ar.d  which, according to the ad ­

missions of the publishers,1* were pub­
lished to appeal to the male homosexual 
group, against an order of the Post­
master General barring the magazines 
from the mail, as obscene, under 18 L'SC 
§ 1461. The separate opinion of Jus­
tices H arlan and S tew art pointed out 
that Roth made “pru rien t interest” ap- 
peal not the sole test of obscenity; that 
reading that case as dispensing with the 
requisite of patently offensive portrayal 
would be out of keeping with Roth's 
evident purpose to tighten obscenity 
standards; and that to consider that the 
"obscenity” exception in the area of con­
stitutionally protected speech or press 
docs not require any determ ination as 
to the patent offensivcness vel non of 
the m aterial itself m ight well put the 
American public in jeopardy of being 
denied access to many worthw hile works 
in literature, science, or art. T he sep­
arate opinion further expressed the view 
that the magazines were not offensive 
on their face (M r. Justice C lark ap- 
parently disagreeing w ith tha t view).

As to the statem ent by M r. Justice 
H arlan in the Roth Case th a t obscenity 
requires proof of two distinct elements: 
(1) patent offensiveness, and (2) 
“prurient interest” appeal, it has been 
observed that although the opinion of 
M r. Justice H arlan was joined only by 
M r. Justice Stewart, the requirem ent of 
patent offensivencss articu lated  in the 
separate opinion was nevertheless in­
herent in the Roth opinion of the :ourt, 
which approved the twofold concept ex­
pressed in the proposal of the American 
Law Institute. S tate v Hudson County 
News Co. (1963) 41 N J 247, 196 A2d 
225. T he court pointed out th a t the 
test expressed in the opinion of Mr. 
Justice H arlan expresses the charac- 
‘eristic of indecency which is the basis 
of society's objection to obscene m ate­
rial, and that if the test did not include 
both elements, many worthwhile works

13. See dissenting opinion of Clark, J., in 
370 L'S at page 527, 8 L ed 2d at page 
669, 82 S Ct at page 1457.
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in literature, science, or art would fall 
under die sole test of "prurient interest” 
appeal. However, the court also said 
that the two elements will tend to 
coalesce, since that which is patently 
offensive will also usually carry the 
requisite "prurien t interest" appeal.

The view has been expressed that be­
fore m aterial can be held obscerc it 
must be found both to appeal to prurient 
interests and to be patently offensive, 
these being not alternative tests. M c­
Cauley v T ropic of Cancer M963) 
20 Wis 2d 134, 121 NW2d 545, 5 A LR  
3d 1140 (footnote 19a of opinion).

The term “patent offensivencss" was 
held to describe material which can be 
deemed so offensive on its face as to 
affront current community standards of 
decency. State v Hudson County News 
Co. (1963) 41 N J 247, 196 A2d 225.

[d] “Clear and present danger" test
Another test suggested in connec­

tion with the term  "obscene," as used 
in criminal antiobscenity statutes, is 
whether obscene material creates a 
“d ea r and present danger" as to the 
commission or the imminence of the 
commission of criminal behavior result­
ing from the reading of the m aterial.14

This test has been discussed by some 
recent authorities,15 but was rejected by 
the United States Supreme C ourt in 
the Roth Case, where the court pointed 
out that in the light of the holding th a t 
obscenity is not protected speech, it is 
unnecessary for the courts to consider 
the issues behind the phrase "clear and 
present danger," since certainly no one 
would contend that obscene speech may 
be punished only upon a showing of 
such circumstances.

The "clear and present danger" test 
was also rejected i:t State v Chobot
(1960) 12 Wis 2d 110, 106 NW2d 286,

14. Concurring opinion of Frank, Circuit 
Judge, in United States v Roth (1956, CA2
N Y ) 237 F2d 796, 825. 826. affd 354 U S  
476, 1 L ed 2d 1498. 77 S Ct 1304, reh 
den 355 U S 852, 2 L ed 2d 60, 78 S Ct 8.

app distnd 368 US 15, 7 L ed 2d 85, 82 
S C t 136, reh den 368 US 936, 7 L ed 
2d 198, 02 S C t 358.

[c] Application of Roth test
T he Roth test has been consistently 

recognized in a number of cases.14
US— Glanzman v Schaffer (1950, CA2 

NY) 252 F2d 333, vacated on o ther 
grounds 357 US 347, 2 L ed 2d 1368, 
78 S Ct 1370 (denying relief from orders 
of the Post Office Departm ent imposing 
sanctions upon obscene mail); United 
States v Keller (1958, CA3 Pa) 259 F 
2d 54 (directing acquittal of defendant 
charged with having mailed obscene 
post cards); Capitol Enterprises, Inc. v 
Chicago (1958, CA7 III) 260 F2d 670 
(holding not obscene a motion picture 
anim ating the theme of need for sex 
instructions and introducing in a second 
part, as a film within a film, straight­
forward instruction on sex); Flying 
Eagle Publications, Inc. v United States 
(1960, C A l N H ) 273 F2d 799 (revers- 
ing for new trial conviction of publisher 
of allegedly obscene crime-fiction m aga­
zine "M anhun t"); Grove Press, Inc. v 
Christcnberry (I960, CA2 NY) 276 F2d 
433 (holding the book "Lady Chatter- 
ley’s Lover" not obscene so as to be 
nonm ailable); Collier v United States 
(I960, CA4 Va) 283 F2d 780, cert den 
365 US 833, 5 L cd 2d 744, 81 S Ct 
746 (affirming conviction of mailing ob­
scene pictures); United States v Oakley 
(1961, CA6 Tenn) 290 F2d 517, cert 
den 368 US 888. 7 L ed 2d 87, 82 S Ct 
139, reh den 368 US 936, 7 L ed 2d 198 
82 S C t 358 (affirming conviction of 
mailing obscene photographs); Acker­
m an v United States (1961, CA9 Cal)
293 F2d 449 (affirming conviction of 
mailing obscene m atters); Womack v 
U nited States (1961) 111 App DC 8,
294 F2d 204, ccrt den 365 US 859, 5

15. See, for instance. State v  Jackson 
(19601 224 Or 3117, 356 P2d 495.

16. No attempt has been made exhaus­
tively to collect all cases applying the Roth 
test.
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L cd 2d 822. 81 S Ct 826 (affirming not obscene, 
conviction of m ailing nfom ution at to 
where an d  how obiccnc m atter could be 
obtained and of actually mailing obscene 
p h o tog raphs;; K ahm  v United States 
(1962, C .\5  F la ' 300 F2d 78, cert den 
360 US 839, 8 L cd 2d 18, 82 S Ct 019 
(sustaining conviction of mailing ob­
scene m atter, th a t i , the book "Peyton 
Place" : Excellent Publications, Inc. v 
U nited States 1962, CA1 N il)  309 F 
2d 362 (magazines portraying nude 
women held not obscene in criminal 
prosecution for mailing obscene m atter);
U nited States v Peisner (1962, CA4 
M d) 311 F2d 94, 5 ALR3d 1196 (hold- 
ing that books transported in interstate 
com m erce were obscene, but setting 
aside conviction because of admission of 
evidence unlaw fully obtained); United 
States v Darnel! (1963, CA2 Conn) 316 
F2d 813. c e r  den 375 US 916, 11 L ed 
2d 155. 8-t S C t 205, reh den 375 US 
982. 11 L  cd 2d 429, 84 S C t 493 (af­
firm ing conviction of mailing obscene 
le t te r ) ; H aldcm an v United States 
(1965, CA10 K an) 340 F2d 59 (revers­
ing conv iction of mailing obscene book­
lets and advertisem ents, these materials 
dealing with sex and various forms of 
sex deviation, w ithout illustrations).

Big T able. Inc. v Schroeder (1960,
DC ill'1 186 F Supp 254 (holding, upon 
judicial review of a post office order, 
th a t the m agazine “Big Table I" was 
not o b sc e n e ; Re Louisiana News Co.
11960, D C  L a ' 187 F Supp 241 (hold­
ing tha t the R oth  test was not met by 
state police officers in seizing "pin-up" 
o r "girlie" magazines, such as Playboy);
Dale Book Co. v Leary (1964, DC Pa)
233 F S jp p  754 ( holding obscene nudist 
magazines with color reproductions of 
nude females, giving prominence to the 
female external genital organs).

See Jacobeilis. v Ohio (1964) 378 US 
184, 12 L cd 2d 793, 84 S C t 1676 (in 
w hich justires could not agree upon an 
opinion and, applying the Roth test,
Justices Brenna.n and Goldberg held 
th a t the French film "T he Lovers" was
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and Mr. Chief Justice 
W anen and Mr. Justice Clark reached 
the opposite result).

Ariz—State v Locks (1964, 97 Ariz 
148, 397 P2d 949 (reversing a convic­
tion of exhibiting and keeping for sale 
obscene pictures and writings, and dis­
missing the case).

C al—Zeitlin v Arr»4>ergh (1963) 59 
Cal 2d 901, 31 Cal R ptr 800, 383 P2d 
152, cert den 375 US 957, 11 L cd 2d 
315, 84 b Ct 445 (holding that the 
novel "Tropic of Cancer" was not ob­
scene).

Conn—State v Sul (1958) 146 Conn 
78, 147 A2d 686 (affirming conviction 
under antiobscenity s ta tu te ) ; S tate v 
Andrews (1962) 150 Conn 92, 186 A2d 
546 affirming conviction of possession 
of obscene literature and pictures).

State v Cercone (1963) 2 Conn Cir 
14-4, 196 A2d 439 (sustaining convic­
tion of violating antiobscenity statute by 
possession of obscene publication "Gang 
Girls").

IU—Chicago v Kimtnel (1964) 31 III 
2d 202. 201 \E 2 d  386 (Roth test in­
corporated in municipal ordinance; 
books "Campus Mistress" and "Born to 
be M ade" held not obscene); People 
v Sikora (1965) 32 III 2d 260, 204 NE 
2d 768 (Roth test incorporated in state 
antiobsccnity statute; book entitled 
"Lust Campus," a story of sexual ad- 
ventures on a college campus, and book 
entitled "Passion Bride" describing cur­
ricular and extracurricular sexual epi­
sodes that took place during a honey­
moon, held obscene).

M d—M onfred v State (1961) 226 Md 
312, 173 A2d 173, cert den 368 US 
953, 7 L ed 2d 386, 82 S C t 395 (hold- 
ing not obscene a set of photographs 
showing various poses of a woman in 
progressive stages of undress, though 
never quite naked, and a magazine 
"Black G arter," containing pictures of 
models v\ho posed for “glamor" photog­
raphy, and who were scantily dressed 
and depicted in coarsely offensive
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postures, but holding obscene five other 
so-called "girlie" rnrgazines).

Mass — Commonwealth v Moniz 
(1959) 338 Mass 4-12, 155 NF,2d 762 
(holding that the motion picture 
"G arden of Eden," depicting the ex­
perience  of nonnudists in a nudist 
colony, was not obscene); Atty. Gen. v 
Book Named 'T ropic  of Cancer" (1962) 
345 Mass 11, 184 NE2d 328 (holding 
tha t the book 'T rop ic  of Cancer" was 
not obscene in the constitu ional sense); 
Atty. Gen. v A Book Named "John 
Cleland's Memoirs of a Woman of 
Pleasure" (1965, Mass) 206 NE2d 403, 
probable jurisdiction noted (US) 15 
L ed 2d 154 (holding tha t the book 
commonly known as "Fanny Hill" was 
sbscene).

M inn — Slate v O m an (1961) 261 
M inn 10, 110 NW2d 514 (applying Roth 
test in construing the term  "obscene," 
as used in statute).

M o — State v Volltnar (1965, Mo) 
389 S\V2d 20, 28 (holding, bscene books 
replete with actual photographs of nude 
persons of both sexes, many of which 
clearly depicted both male and female 
genitalia).

N eb—State v Jungdaus (1964) 176 
Neb 641, 126 NW2d 858 (applying stat- 
ute embodying Roth test and holding 
that magazines containing photographs 
of nude males and females and certain 
records were obscene).

N J —State v Hudson Countv News 
Co. (1963) 41 NJ 247, 196 A2d 225 
(reversing, on procedural grounds, con­
victions of obscenity, but holding that 
under the Roth test the "girlie" m aga­
zines involved were properly submitted 
by the trial court to the jury  on the 
issue of their obscenity).

State v Hudson County News Co.
(1962) 75 N J Super 363. 183 A2d 161 
(directing acquittal of distributor 
charged with violation of antiobscenitv 
statute for sale of ( I ) magazines dealing 
with what might be termed "m an’s ac­
tion" or "adventure" m-eaziiies. (2) 
magazines which might be referred to as

the "for men only" type, and (3) "girlie" 
m agazines).

NY — People v Richmond Countv 
News, Inc. (1961) 9 NY2d 570, 216 
NYS2d 369, 175 NE2d 6fll (W ding  
that the magazine "Cent," notwithstand­
ing its numerous pictures of nude women 
and descriptions of sexual arousal and 
satisfaction, was not obscene either with­
in the meaning of the Roth test or the 
New York antiobscenity s ta tu te ) ; People 
v  Finkclstein (1962) II NY2d 300, 229 
NYS2d 367, 183 NE2d 661, cert den 
371 US 863, 9 L cd 2d 100, 83 S Ct 
116 (holding obscene, in criminal prose­
cution, the books "Carden of Evil" and 
"Qu.*cn Bee"); Larkin v G. P. Putnam 's 
Sons (1964) 14 NY2d 399. 402, 252 
NYS2d 71. 73. 200NE2d 760. 761 (hold­
ing that the book “Fanny H ill" was not 
obscene in the constitutional sense).

O hio—Cincinnati v King (1958) 107 
O hio App 453, 8 Ohio Ops 2d 82, 159 
NE2d 767, app dismd 169 Ohio St 107, 
80 Ohio Ops 2d 67, 157 NE2d 431 (af­
firming conviction of violation of a mu­
nicipal antiobscenity ordinance, upon 
finding the pamphlets involved ob­
scene); State v Mares '1965 ) 3 Ohio 
App 2d 90, 32 Ohio Ops 2d 166, 209 
NE2d 496 (affirming conviction of 
knowingly possessing an obscene book 
entitled "O rgy C lub").

S tate ex rel. Beil v M ahoning Valley 
Distributing Agency, Inc. (1960, CP) 
84 O hio L  Abs 427. 169 NE2d 48. ad d  
116 Ohio App 57, 21 Ohio Ops 2d 299. 
186 NE2d 631 (holding obscene a book 
"Sex Life of a Cop" in proceedings to 
enjoin its distribution).

T ex—Malone v State (1960) 170 Tex 
Crim 231, 339 SVV2d 666 (reversing 
conviction of possession of obscene mag­
azines on the ground that no instruction 
was given informing the ju ry  of the Roth 
test); Janus Filins, Inc. v Fort W orth 
(1962, Tex Civ App) 354 SW 2d 597. 
error ref n r e 163 Tex 616, 358 SW2d 
589 (sustaining, in cxh:bitor’s su it for 
injunctive relief, the trial court’s find­
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ing that rape scene in film 'T h e  Virgin 
Spring" w it  obscenei.

W V a—State v Miller (I960) 145 W 
Va 59, 112 SE2d 472 (holding that Roth 
te«  is for jury).

Wis*—State v Chobot (1960) 12 Wis 
2d 110, 1U6 NW2d 206, app dismd 368 
US 15, 7 L rd 2d 85, 82 S Cl 136, reh 
den 368 US 936, 7 I, ed 2d 19B, 82 S Ct 
358 i affirming conviction of posscstion 
of obscene magazine, not identified in 
opinion); McCauley v Tropic of Cancer 
(10634 20 Wis 2d 134, 121 NW2d 545, 
5 ALR3d 1140 (holding, in declaratory 
judgm ent proceedings, that the book 
"Tropic of Cancer" is not obscene).

§ 5. Sex and obscenity
T he view has been expressed that as 

a  m a tte r of federal constitutional law 
it is now clear that obscenity is restricted 
to sexual matters. State v Jackson 
(I960 224 O r 337, 356 P2d 495 (the 
court relying on the Roth Case).

In the Roth Case it was pointed out 
that sex anti obscenity are not synony­
mous, that obscene material is nu te tia l 
which deals with sex in a manner ap­
pealing to prurient interest; that the 
portrava! of sex, in art, literature, and 
scientific works, for example, is not it­
self sufficient reason to deny material 
the constitutional protection of freedom 
of speech and press; and that sex, "a  
great and mysterious motive force in 
hum an life, has indisputably been a sub­
ject of absorbing interest to mankind 
through the ages," and that it is one of 
the vital problems of human interest and 
public concern, the discussion of which 
is protected by the constitutional guar­
anties of freedom of speech and press.

M aterial dealing with sex is only ob­
scene when it goes substantially beyond 
custom ary limits of candor in the de­
scription or representation of such m at­
ters; the guaranty of the Constitution 
is not confined to conventional material 
o r  to the expression of views shared by

17. See Kingsley International Pictures 
Corp. v Resents of Univers. y of State of

a m ajority of citizens. Haldcman v 
U nited States (I9 f5 , CA10 Kan) 340 
F2d 59.

As stated by Justices Urennan and 
O oldlxrg in their separate opinion in 
Jacobeilis v C hio (1964) 378 US '84, 
12 L  ed 2d 793, 84 S C l 1676, material 
dealing with sex in a  m anner that ad­
vocates ideas,17 or that has liter.* ry or 
scientific or artistic value or any other 
form of social importance, may not be 
branded as obscenity and denied con­
stitutional protection; nor may the con- 
stitu'.ional status of the m aterial be made 
to turn  on a "weighing" of its social 
importance against its prurient appeal, 
since a  work cannot be proscribed unless 
it is "utterly" w ithout social importance.

T he mere undcm onstrated possibility 
of harm  to the com m unity from realistic 
accounts of normal sexuality "is not of 
sufficient moment to w arrant the exer­
cise of the public force in their suppres­
sion." And this is true whether the 
narratives concerned may be said to have 
artistic or scientific justification or 
whether they lack anything of any pos­
sible value to society. People v Rich­
mond County News, Inc. (1961) 9 NY 
2d 578, 216 NYS2d 369, 175 NE2d 681.

T he mere fact th a t a  literary work 
depicting immorai conduct, such as 
adultery, expresses no adverse moral 
judgm ent does not render it obscene. 
Grove Press, Inc. v Christenberrv (1960, 
CA2 NY) 276 F2d 433 (footnote 10 of 
opinion).

T he mere fact tha t adultery or other 
sexually immoral relationships are por­
trayed approvingly cannot serve as a  
reason for declaring a work obsceno 
without running afoul of the First 
Amendment. Kingsley International 
Pictures Corp. v Regents of University 
of S tate of N. Y. (1959) 360 US 684, 
3 L ed 2d 1512, 79 S C t 1362; People 
v Richmond County News, Inc. (1961)

N. Y. (1959) 360 US 684, 3 L ed 2d 1512, 
79 S Ct 1362.
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2d 681.

'H ie same protection applies even if 
the m aterial challenged as obscene is a 
form of entertainm ent, ra ther than an 
exposition of ideas, and even if it is 
lacking in all social value,”  1 People v 
Richmond County News, Inc. (1961) 9 
NY2d 573, 216 NYS2d 369, 175 NE2d 
681 (die court citing from Winters v 
New York (1948 ) 333 US 507, 92 L ed 
840, 68 S C t 665, the statem ent that 
“ [w jh a t is one m an’s amusement, 
teaches another's doctrine").

Even though there was an explicit 
albeit fragm entary and fleeting love 
scene in the last reel of the film, which 
depicted an unhappy m arriage and the 
wife's falling in love w ith a young a r­
chaeologist, a conviction of possessing 
and exhibiting an obscene film in violation 
of a  state statute was held in Jacobeilis v 
C  !o (1964) 378 US 184, 12 L ed 2d 
793, 84 S C t 1676, to violate the constitu­
tional guaranties of freedom of speech 
and press, Mr. Chief Justice W arrrn 
and Justices Clark and H arlan, dissent­
ing. However, no m ajority of the jus­
tices could agree on an opinion.

As to Henry Miller’s book “Tropic of 
Cancer," see |  3 [a ], supra.

♦
N udity ts not necessarily obscenity. 

Roth v  United States (1957 ) 354 US 
476, 1 L ed 2d 1498, 77 S C t 1304, reh 
den 355 US 852, 2 L ed 2d 60. 78 S C l 
8; Excellent Publications, Inc. v United 
States (1962, CA1 N H ) 309 F2d 362.

Magazines aimed a t a somewhat 
"sophisticated" male audience and con-

17.1. But see Alt*. Gen. v A Book Named 
"John Cleland's Memoirs of a Woman of 
Pleaiure" (1965. M aul 206 NE?d 403.

Srobable jurisdiction noted (US) 15 L ed 
d 154, in which the book commonly lnown 

as "Fanny Hill" wi» held obscene on the 
ground, among others, that it was "utterly 
without social importance.”

The view Out social importance of the 
material in question is significant in any 
obscenity case vni expressed in People v 
Sikora (1965 ) 32 JU 2d 260, 204 NE2d 768,

taining, in the main, innocuous text, but 
also photographs of nude and partially 
nude women, usually portrayed in a 
seductive pose, but none of the photo­
graphs exposing the genitalia, were held 
in Excellent Publications, Inc. v United 
States (F) supra, not to be obscene* so 
as to subject defendants to criminal 
prosecution tnder 18 USC $ 1461, pro­
hibiting the mailing of obscene matter. 
T he court applied the Roth test, point­
ing out that nudity is not necessarily 
obscene and that while the pictures of 
the nude and the near nude are titillat­
ing and provocative, so are some of the 
greatest works of pictorial art. T he 
cour, concluded that the pictures simply 
were not the kind of "hard-core pornog­
raphy" within the reach of the statute 
construed in the light of the constitu­
tional guaranty of freedom of press.

§ 6. — Hard-core pornography

(a] Generally
While there is no doubt that ' ard- 

core pornography is obscene in the con­
stitutional sense,1* the authorities arc not 
in agreement as to whether the Roth 
test limits the constitutional meaning of 
obscenity to hard-core pornography, a 
question which has not yet beet Jecided 
by the United States Supreme Court.

Some of the cases so limit the meaning 
of obscenity.

US — Excellent Publications, Inc. v 
U nited States (1962, CA1 N H ) 309 F 
2d 362 (by implication).

C al—Zeitlin v Amebergh (1963) 59 
Cal 2d 901, 31 Cal R ptr 800, 383 P2d

the court relying upon Roth v United States
(1957) 354 US 476. I L ed 2d 1498. 77 S 
Ct 1304. reh den 355 US 852. 2 L ed 2d 60. 
78 S Ct 8.

See also the definition of "hard-core" 
pornography in f 6(b). infra.

18. See. for instance. Ackermin v United 
States (1961. CA9 Cal) 293 F2d 449. su»- 
taining coovscnoo of mailing obscene mat­
ter on the ground that hatd-corc pornog­
raphy waa involved.
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152, cert den 375 L'S 957, 11 L  cd 2d 
315, 84 S C l 445.

M i u  — Any. Gen. v Book Named 
“Tropic of Cancer'' (1962) 34* Mass 
11, 181 NE2d 328.

NY — People . Richmond County 
News, Inc. (1961) 9 NY2d 578, 216 
NYS2d 369, 175 NE2d 681 (stating that 
the New York antiobsccnily statute 
should apply only to what may properly 
be term ed "hard-cote pornography "),

Mr. Justice Stewart, in his separate 
opinion in Jacobeilis v Ohio (1964) 378 
L'S 184. 12 L cd 2d 793, 84 S C t 1676, 
expressed the view that under the First 
and Fourteenth Amendments criminal 
laws in the area of obscenity are con­
stitutionally limited to hard-core por­
nography. However, he did net attem pt 
fu rther to define the kinds of material 
to be embraced within that shorthand 
description, and stated that perhaps he 
could never succeed in intelligibly doing 
so, but tha t he knew it when he saw it. 

♦

O n the o ther hand, the view has been 
taken that the Roth test does not limit 
the  meaning of obscenity to hard-core 
pornography.

US— K ahm  v L.iited States (1962, 
CA5 F la/ 300 F2d 78. cert den 369 US 
359. 8 L  ed 2d 18, 82 S C t <H9.

Fla—RachlefT v Mahon (1960, Fla 
App 124 So 2d 878.

N J—State v Hudson County Newt 
Co. 1963) 41 N J 2*7, 196 A2d 225.

Under a Florida antiobscenity statute, 
the term  "obscene" was held not limited 
to  so-called "hard-core pomographv," 
bu t to cover any material which is de­
voted not only to the presentation and 
exploitation of illicit sex, but alto pas­
sion, depravity, o r immorality. Rach­
lefT v M ahon (I960, Fla App) 124 So

19. The court's reference wis to Peoole 
v Fmch 11063) 13 NY.’d 119. 243 NYS?d
I. 192 NE2d 713, ovtld Lsrkui v C. P. 
Putnam's Sons (1964) 14 NY.’d 399. 232 
NYS2d 71, 200 NE.'d 760, us which the

2d 870. I t was pointed out, however, 
that the rule stated above may be sub­
ject to doubt under the federal consti- 
tutional standard; enunciated by the 
United Slates Supreme C ourt, but that 
"be that at it m ay,’* tlir trier of the 
facts had found obscenity and there was 
nothing in the record t h v  would cause 
the appellate court lo uisagrec.

The view that the concept of obscen­
ity is or may be constitutionally limited 
to hard-corc pornographv was rejected 
in State v Hudson C ountv News Co. 
f 1963) II NJ 247, 1% .\2d  225, the 
court pointing out that in the absence 
of any substantial concurrence as to the 
meaning of this term, its adoption at 
»his time would not increase clarity or 
certainty in the law of obscenity, that 
the label "hard-corc" pornography is 
too vague to be helpful to a court or 
jury in determining w hether particular 
m aterial is obscene, and tha t two states 
which have adopted the "hard-core" 
test reached opposite results in deter­
mining the constitutionalitv of the sup­
pression of the same book.**

(b ] Definition of phrave
Under the view tha t the Roth test 

limits the meaning of obscenity to "h a rd ­
core pornogtaphy," it becomes necessary 
to discuss the meaning of the la tter 
phrase.

It has been said that hard-core por­
nography is casi!) rccogmrcd because of 
its repetitive emphasis (usually illus­
tra ted) upon purely physical action 
without character or plot development, 
and because even if its direct connection 
with cnm c or incitement to  juvenile c  
o ther delinquency is not proved, it can­
not arouse sympathy because of its es­
sentially repulsive, as well as fraudulent, 
character Grove Press. In r. v  C hm ten - 
berry (1960, C \2  NY) 276 F2d 433

book “Tropic of Carvm" *»ai held “hard­
core" pomo«r»phv. ai contrasted wuh Atty. 
Gen v Book Named “Tropic of Cancer"
(1962) 345 Maw II. 164 NE2d 328. ia 
wtuch the opposite m u ll was reaihed-
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Hard-corc pornography has been de­
fined iu m aterial which it commercial 
obtcenity or salable pornography in the 
sente that it is utterly without redeeming 
social unportancc. Zeitlin v Amebergh
(1963) 59 Cal 2d 901, 31 Cal R p tr 800, 
383 P2d 152, cert den 375 US 957, 11 
L ed 2d 315, 81 S Ct 445. The court 
went on to sav, however, that if the 
material has literary value, if it is a 
serious work of literature or art, then it 
possesses redeeming social importance 
and obtains the benefit of the constitu­
tional guaranties of freedom of speech 
and press.

On the other hand, in Jacobeilis v 
Ohio (1964) 378 US 184, 12 L ed 2d 
793, 84 S 1676, M r. Chief Justice 
Warren and Mr. Justice Clark exj -essed 
the view that "hard-core p* rnogTaphy” 
cannot be defined with any greater 
clarity than “obscenity," and that even 
if the court should retreat to that posi­
tion, it would soon be faced with die 
need to define "hard-core pornography," 
and meanwhile those who profit from 
the commercial exploitation of obscenity 
would continue to ply their trade un­
molested.

The view tha t the term "hard-core 
pornography" is too vague to be helpful 
was also taken in S tate v Hudson Countv 
New* Co. (1963) 4! N J 247, 196 A2d 
225.

Even Mr. Justice Stewart, who, in his 
separate opinion in Jacobeilis v Ohio 
(1964 > 378 US 164, 12 L ed 2d 793, 
84 S C t 1676, expressed the view that 
the constitutional concept of obscenity 
is limited to hard-core pornography, ad ­
mits that a definition of the latter phrase 
is difficult, if not impossible, but* says, 
t'l know it when I see i t "

B. Specific elements and factors 
determining obscenity

|  7. Judging material “ai a whole"

(a ] Generally 
The earlier standard under which ob­

scenity could be judged by the effect of

an isolated excerpt taken fmm a book 
or other writing** was rejected in the 
Roth Case, which requires that material 
challenged as obscene must lie judged 
"as a whole."

Hus rule, in varying language, is re­
flected in later cases decided by the lower 
federal courts. Zenith International 
Film Corp. v Chicago (1961, CA7 III) 
291 F2d 785 (dealing primarily with 
proper procedures for licensing motion 
pictures, and stating that a publication 
must be judged as a whole, not merely 
liy plucking isolated scenes or passages 
from it) ; Ackerman v United States 
(1961, CA9 Cal) 293 F2d 449 (stating 
that the writings of serious authors on 
subjects of public concern are not to be 
judged m.-rely by selected words or 
phrase* but as a whole); H aldrm an v 
United States (i% 5 , C.MO Kan) 340 F 
2d 59 (stating that the constitutional 
status of published materia] dealing with 
sex is to be determined in the light of 
the effect it has when taken as a whole, 
and not by isolated excerpts, upon the 
average person and not the peculiarly 
susceptible); Re Louisiana News Co 
(I960, DC La) 187 F Supp 241 (stating 
that it is not sufficient that an "isolated 
excerpt" is obscene).

An order of the Mary land State Board 
of Censors deleting from a motion pic­
ture showing the lives of the natives of 
the jungles of Braril all scenes showing 
their bodies below the waist w j u  held in 
M aryland State Board of Motion Pic­
ture Censors v  Times Film Corp. (1957) 
212 M d 454, 129 A2d 833, to have been 
properly reverted by the court below, 
since the board's order was predicated 
on the false I-gal premise that a scene 
could be eliminate because its possible 
obscenitv outweighed any of its merits, 
considering that scene alone, whereas 
the proper statutory standard for the 
U .’«* was to weigh the scenes it found 
objectionable in relation to the picture 
aa a w hile to determine whether its

5 Al.R.ld

20. 1 2, supra.

O tlSCEN tTY  
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overall worth more than counterbalanced 
possibly obKene or pornographic b iu  
o r sequencer

Similar.v, the requirement of consider- 
inq allec*div obsrrne m aterial " a s  a  

whole” was held violated where a 
m otion-picture censonhip statute au ­
thorized a censor to condemn a single 
"view,” tr.at is, one or more separate 
frames o: a m otion-picture film. Wil­
liam G oldm an Theatres, Inc. v Dana 
( l% l  4C5 Pa 03, 173 A2d 59. cert den 
368 US 657, 7 L ed 2d 93, 02 S Ct 171. 

♦
O n the o ther hand, even though a 

book such as “ Peyton Place” may not 
be obscer.e so as to be barred from the 
mail, a passage lifted from the bock, 
containinr a vivid description of the 
accomplishment of sexual intercourse 
between a bov and a girl was held ob­
scene in Kahrn v United States (1962. 
CAS Fla 300 F2d 70, cen  den 369 US 
859, 8 L ed 2d 18. 82 S C t 949, the 
court applying the Roth test and sus- 
tam ing a conviction on a charge of 
using the mail for the delivery of in­
form ation is  to  where obscene publica­
tions might be obtained and for m-iling 
obscene m atter.

[b j W hen  text is accompanied by il­
lustrations

W hether illustrations challenged as ob- 
scene mav be considered apart from the 
aceom pam m c text seems a question 
which depends upon the circumstances 
of the inch, idual case. In any event, 
at the present time there is not sufficient 
authority  on the point to make it pos­
sible to  state generalized rules.

In determ ining the nonobtcene nature 
of a magazine containing pictures of

1. The “jierape person'' test is applicable 
only io material distributed to the public at 
letce Un,;*d Stairs v 31 Photographs 
(1917. DC NY) 156 F Supp 350

As to material designed ior limited groups, 
such ai scholars or scientists, tec J 8 [b ], 
infra.

2. Notwithstanding the Roth test, Use

models who posed for glamor photog­
raphy  and were portrayed scantily 
dressed in coarsely offensive postures, 
the court, in Monfred v State (1961) 
226 M d 312, 173 A2«l 173, c r t  dm  
368 US 953, 7 L rd  2d 306. 02 S C t 395, 
gave weight to the fact that the textual 
m atte r accompanying the illustrations 
was in the rnain innoruout and pur­
ported  to discuss in detail the technique 
of u iing  shadows and lights in photo­
graphing the nude.

O n the other hand, while stating that 
an instruction which directi that the jury 
must consider allegedly obscene material 
only as a whole is appropriate in the 
case of a single unit, surh as a book or 
o ther writing, the court, in Flying Eagle 
Publications, Inc. v United States 11961, 
CAI N H ) 285 F2d 307 (a prosecution 
for m ailing an obscene m agazine), held 
that a jury  is not compelled to regard 
illustrations as controlled by textual ma­
terial. It was pointed out that an ob­
scene picture of a Roman orgy would 
be no less so because accom panird by 
an account of a Sunday school picnic 
which om itted the offensive details, and 
that the principle it not different merely 
because these details might not be readi­
ly apparen t to everyone upon a casual 
inspection.

5 8. C ontem porary community stand- 
a rd ; meaning of phrase “average 
person”

fa j Generally; m aterial distributed to 
public at large

D ealing with m .teria l distributed to 
the public a t large,1 the Roth test of 
obscenity refers to “the average person, 
applying contem porary community 
standards."*

view has f«en expressed by at lean one 
stale court that community tolerance of 
obscenity does not establish community 
standards of morality or make obscenity less 
Obscene St. Louis v Miles (1963, Mo App) 
372 SW2d 508 

On the other hand. Mr Justice Harlan, 
ia fui separate opinion in Smith v California
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The words "average person," as used 
in a crim inal statute embodying the 
Roth test, were held ii. State v Jungclaui
(1964) 176 Neb 641, 126 N\V2d 058, 
words of common meaning which nerd 
not lie further defined in the court's 
instruction. T he court pointed out that 
the opportunity of counsel ’o discuss 
the meaning of these words in his argu­
ment to the jury affords ample protec­
tion against any misuse of the term by 
the jury in considering the cate.

It lias also been said that the "average 
person" is comparable to the "reasonable 
man" often referred to in tort litigation. 
State v Nelson (1959) 168 Neb 39-f. 95 
NVV2d 678, where the court expressed 
doubt that the "average person," wheth­
er judge or juror, would be able to apply 
the phrase "appeals to prurient interest" 
without conjecture or resort to a dic­
tionary.

H ie  community standard of decency, 
like the standard of ordinary care, must 
lie, in a sense, a rough average. M ary­
land S tate Hoard of Motion Picture 
Censors v Times Film Corp. (1957) 212 
Md 454, 129 A2d 833.

Obscenity is not to lie measured by 
the reactions of any particular class or 
group of the population, but by the 
standard of the community as a whole. 
Cincinnati v King (1958i 107 Ohio 
App 453, 8 Ohio Ops 2d 82, 159 NE2d 
767, app dismd IC9 Ohio St 107, 80 
Ohio O ps 2d 67, 157 NE2d 431.

The determ ination of obscenity is for 
ju ror or ju ^ je , not on the basis of his 
personal upbringing or restricted reflec­
tion or particu lar experience of life, but 
on the basis of “contemporary commu­
nity standards." Separate opinions by 
Justices F rankfurter and *Har!an in 
Smith v California (1959) 361 US 147, 
4 L ed 2d 205, 80 S C t 215, reh den 
361 US 950, 4 L ed 2d 383, 80 S C t 399.

Mr. Justice Frankfurter, concurring in

(1959) 361 L'S 147. 4 L ed 2d 205. B0 S Ct 
215. reh den 361 U S  950, 4 L ed 2d 383, 
80 S Ct 399. pointed out that ihe community 
cannot, where liberty of speech and press are

Smith v California (US) supra (inva!;. 
dating, for failure to require scienter, a 
municipal criminal ordinance against 
possession of obscene books in any plare 
where books are sold or kept for sale , 
pointed out that there is a great differ- 
rnce in what is to be deemed obscene 
in 1959 computed with what <Pai 
deemed obscene in 1059, and that ihe 
difference derives from a shift in com- 
rnunity feeling regarding what is to lie 
deemed prurient or not prurient hy rea- 
son of the effects attributable to particu­
lar writings; that changes in the intel­
lectual and moral climate of society, in 
part doubtless due to the views and 
findings of specialists, affords shifting 
foundations for the attribution; and that 
what may well have been consonant 
witli mid-Victorian morals does not an ­
swer the understanding and morality of 
the present time.

The early leading standard of ob- 
scenity, which allowed m aterial to be 
judged merely by the effect of an iso- 
latcd excerpt upon particularly sus- 
ceptible persons,* was rejected by the 
United States Supreme Court in the 
Roth Case, on the ground that this test 
"might well encompass material legiti­
mately treating with sex."

A picture is not to be banned as ob­
scene because of its possible effect, not 
upon the average citizen, but only upon 
the irresponsible, the immature, or the 
sensually minded. M aryland State Board 
of Motion Picture Censors v Times Film 
Corp. (1957) 212 M d 454, 129 A2d 833.

To condemn m aterial as obscene it is 
not sufficient that a publication as a 
whole might have a deleterious effect 
upon youth or any group or particular 
susceptibility. Re Louisiana News Co. 
(1960, DC La) 187 F Supp 241.

If the appeal of allegedly obscene 
material, taken as a whole, to adults is 
not predominantly prurient, adults can-

at issue, condemn that which it generally 
toleraiet.

3. §2, supra.
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not be d e rie d  the material.* Atty. Gen. 
v Book N am ed "Tropic of Cancer"
(1962) 345 M ats 11, 184 NE2d 328*

W hile rrvognizing the legitimate and 
exigent in terest of states and localities in 
preventing  the dissemination of material 
deem ed harm ful to children, Justices 
B rennan and  Goldberg, in a separate 
opinion in Jacobeilis v Ohio (1964) 378 
L'S 184, 12 L  ed 2d 793, 84 S C t 1676, 
pointed  o u t th a t that interest does not 
ju stify  a to ta l suppression of such m ate­
rial. the effect of which would be to 
reduce the adult population to reading 
onlv  w hat is fit for children.

In  M anual Enterprises, Inc. v Day 
(19o_. I ’ D US 478, 8 L ed 2d 639, 82 
S C t 14j 2. Justices H arlan and Stew­
a rt. discussing in a  separate opinion the 
question c f  the obscene nature of mag­
azines consisting largely of photographs 
of nude m ale models and published to 
appeal to the male homosexual group, 
pointed  o u t th a t divorced from their 
“p ru rien t interest" appeal to homosex­
uals the  portrayals of the male nude 
could  not fairly be regarded as more 
objectionable than  many portrayals of 
the fem ale nude tha t society tolerates. 

♦
I t  has been said that the resort to 

c o m m u n ity  standards seems more rclc-

4. Children may be denied access to of­
fensive material, even though the material 
it not obscene insofar as the average adult 
it concerned. Thus, Warren, Ch. J., and 
Clark. in their separate opinion in 
Jacobeilis v Ohio (1964 ) 378 US 184, 12 
L ed 2d "93, 84 S Ct 1676, pointed out 
that a technical or legal treatise on 
pomographv may well be inoffensive under 
mott circumstances but at the same time 
“obscene" in the extreme when sold or dis- 
plased to children.

5. See Butler v Michigan (1957) 352 US 
380. 1 L ed 2d 412, 77 S Ct 524, where 
the court, in support of its unanimous hold­
ing that a Michigan statute making it an 
offense to make available for the general 
reading public a book found to have a 
potentially deleterious influence upon youth 
was void as violating the due process clause 
of the Fourteenth Amendment, pointed cut 
tha: the main vice of the statute was that

vant to a determ ination of whether a 
book or o ther m aterial is "paten tly  of­
fensive" than to a  determ ination of 
whether it appeals to prurient interests. 
McCauley v Tropic of C ancer (1963) 
20 Wis 2d 134, 121 N W 2d 545, 5 ALR 
3d 1140.

[b] M aterial distributed to scholars and 
similarly qualified persons

The “average person" test has been 
held not applicable to m aterial the use 
of which will be restricted to those in 
whose hands it will not have a prurient 
appeal. United States v 31 Photographs 
(1957, DC NY) 156 F Supp 350; People 
v M arlcr (1962) 199 Cal A pp 2d Supp 
889, 18 Cal Rptr 923.

Thus, m aterial sought to be imported 
by an institute for sex research a t a 
state university for the sole purpose of 
furthering its study of hum an sexual be­
havior as manifested in varying fonns 
of expression and activity and in differ­
ent national cultures and historical 
periods, such m aterial not to be avail­
able to the members of the general pub­
lic but held under security conditions 
for the sole use of the institute staff 
members o r of qualified scholars engaged 
in bona fide research, was held in United 
States v 31 Photographs (1957, DC NY) 
156 F  Supp 350, not obscene within the

it reduced the adult population of Michigan 
to reading only what is fit for children.

See also Bantam Books. Inc. v Sullivan
(1963) 372 US 58. 9 L ed 2d 584. 83 S Ct 
631, where the court, in invalidating the 
Rhode Island procedure concerning obscene 
material, pointed out that it entailed the 
complete suppression of publications, adult 
readers as well as juvenile readers being 
equally deprived of the opportunity to pur­
chase the publications concerned.

And see Goldstein v Commonwealth
(1958) 200 Va 25, 104 SE2d 66, svhere a 
statute making it a criminal offense to dis­
tribute material containing obscene language 
manifestly tending to corrupt the morals 
of youth was held invalid insofar as it 
undertook to provide a standard of judging 
obscenity dependent upon the undesirable 
effect the offensive material may have upon 
youth.
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meaning of a federal statute prohibiting 
the im portation of obscene m aterial. 
T he court recognized that m aterial dis­
tributed to the public at large may not 
be judged by its appeal to the most 
sophisticated, nor by its appeal to the 
most susceptible, but distinguished sit- 
ua 'ions in which use of material obscene 
under the “average person" test was re­
stricted to those in whose hands it will 
not have a prurient appeal, stating th a t 
in the la tter situation the m aterial is not 
to be judged by its appeal to the populace 
a t large.

Although the defendant in a criminal 
prosecution for “possession," "lending," 
and “giving" of obscene films adm itted  
tha t the challenged films were obscene, 
his conviction was reversed and a new 
trial ordered in People v M arler (1962) 
199 C al App 2d Supp 889, 18 Cal R p tr  
923, where the trial court had refused 
to instiuct the jury to the effect th a t 
the giving or lending of obscene m aterial 
directed to medical personnel for m ed­
ical and scientific purposes was a  justi­
fiable and lawful use, and had given an 
instruction that if the film was obscene 
in itself, as admitted by the defendant, 
its giving or lending with the Intent that 
it be used for experimentation on hos­
pitalized perverts would not be m ade 
lawful merely by such intent. T he ap ­
pellate court pointed out that while it 
was not prepared to approve the actual 
instruction submitted by the defendant 
nor to disapprove of the instruction given 
by the court so far as it went, neverthe­
less, the jury  was left without any proper 
instruction upon the issue raised by the 
defense, and under the instruction given 
m ight well have M ievcd that if the 
m ateria! was found to be obscene and 
that the defendant "had given" it they 
should find the defendant guilty w ithout 
regard to the purposes for which the 
films had been given. Noting tha t the 
California Penal Code, in provisions 
dealing with criminal prosecution for 
distribution of obscene matter, provided, 
in  a  section amended after the com­

mission of the acts with which the de­
fendant was charged, that it shall be 
a deft ise in any prosecution “that the 
act charged was committed in aid of 
legitimate scientific or educational pur­
poses," the court pointed out that the 
tiuc rule was that material, although 
adm ittedly obscene by the “average per­
son" test, may be lawfully “given" wWn 
in good faith it is to be used exclusively 
within a  professional group pursuing 
legitimate professional purposes where 
the m aterial is germane to such purposes 
and is not likely to fall into the hands 
of others, and where it is not probable 
that the m aterial will appeal to the 
prurient interests of the average person 
within the group.

§ 9. — Determ inative geographical area

[a] Generally; national standard
T he authorities are not in agreement 

as to the geographical area determining 
"com m unity standards" of obscenity. 
T he question has not yet been decided 
by the United States Supreme Court. 
The answer may depend upon the nature 
— federal or state—of the statute under 
which the issue of obscenity arises.

T he view has been taken that the 
question of obscenity must be determined 
on the basis of a  national standard.

In  Excellent Publications, Inc. v 
U nited States (1962, CA1 NH) 309 F2d 
362, the court stated that the “com­
m unity" in terms of whose standards of 
decency the issue of obscenity must be 
decided is not any local community but 
the national community as a whole.

The view, a t least insofar as used to 
suppress challenged material, that the 
“contem porary community standards" 
of obscenity m ust necessarily be uniform 
throughout the nation, and that under 
the New Jersey antiobscenity statute the 
contem porary community standard is 
not the standard of a particular indi­
vidual, group of individuals, or locality, 
was taken in S tate v Hudson Countv 
News Co. (1963 ) 41 N J 247, 1% A2d 
225, where, in support of this view, the
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T h e  First Amendment ac- The court also said that the Moi .-1court said: 
cepts for the nation as a whole the basic 
idea th a t freedom of expression is a 
necessary guarantee in a democratic 
society. In  determining the constitu­
tional limits of obscenity regulation, the 
issue in the particular case is whether 
the published material falls within or 
w ithout tha t area of expression which 
it is the purpose of the First Amendment 
to protect. In  resolving this issue, the 
court o r ju ry  must recognize that the 
balancing of freedom of expression 
against o ther social values has already 
been m ade in the adoption of the First 
A m endm ent and that this basic deter­
m ination cannot be re-evaluated by a 
de novo balancing of local social in­
terests against that area of constitutional 
protection which has been established. 
See Emerson, ‘Toward a General 
T heory of the First Amendment,’ 2 
Yale L. J. 877 (1963). The First 
A m endm ent protects an area of free 
expression which cannot be diminished 
by obscenity regulation. Therefore, the 
standard  to be applied under such reg­
ulations cannot operate in such a way 
as to a lte r the degree of protection from 
locality to locality. In short, the area 
of expression entitled to constitutional 
protection cannot be broad in some 
parts of the country and narrow in 
others. If  a publication comes within 
the protected area, it cannot be sup­
pressed any place where the First 
A m endm ent guarantee is in effect. If  
the U nited  States Supreme Court were 
to hold th a t a particular publication 
was entitled to protection under the 
First Am endment, we doubt that any 
court, state or federal, could subse­
quently deny that publication protection 
on the ground that a higher community 
standard  prevailed in its jurisdiction.”

Penal Code, Official D raft 1962, which 
states in § 251.4(d) ti'a t in a criminal 
prosecution for obscenity evidence shall 
be admissible to show “ the degree of 
public acceptance of the material in the 
United States,” although not expressly 
discussing community standards, clearly 
leaves the impression that a national 
community standard should be applied 
ra ther than  a state or local one. It 
was held reversible error for the trial 
judge to perm it the ju ry  in a criminal 
prosecution for obscenity to consider 
testimony of the local standards in the 
county in which the prosecution was 
had and to instruct them that they 
could use those standards in determining 
whether the magazines in question were 
obscene.

In Haldem an v U nited States (1965, 
CA 10 K an) 340 F2d 59, reversing a 
conviction of mailing obscene matters, 
the court in footnote 5, stated that the 
commur /  standard to be applied is 
that of tne nation as a whole, and not 
tha t of a particular locality or area, 
citing Jacobeilis v Ohio (1964) 378 US 
184, 12 L ed 2d 793, 84 S C t 1676, 
infra, w ithout noting tha t the statement 
is supported only by the separate opinion 
of Justices Brennan and Goldberg.5-1

Likewise, the view tha t the phrase 
“contem porary community standards’’ 
refers to the entire nation and not the 
geographic boundaries of any state or 
subdivision thereof, and tha t to limit 
the concept to the standards of an area 
less than the entire nation would con­
flict w ith the First Amendment, was ex­
pressed in State v Locks (1964) 97 Ariz 
148, 397 P2d 949, the court again re­
lying upon Jacobeilis v Ohio (US) infra, 
w ithout stating, tha t tha t view was not

5.1. In Gent v State (1965, Ark) 393 S\V 
2d 219, the contention that the Jacobeilis 
Case determined conclusively that the "na­
tional community standard" must be applied 
was rejected by the court on the gTounds 
that it did not appear in the Jacobeilis

Case that five judges, constituting a majority 
of the court, agreed upon the "nationsd 
community" standard: that the case was de­
cided by a six-to-three vote; and that there 
was no court opinion.
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supported by a m ajority opinion of the 
United States Supreme C ourt.

In State v Vollmar (1965, M o) 389 
SW2d 20, the court concluded from  later 
decisions of the Supreme C ourt of the 
United States (citing M anual E nter­
prises, Inc. v Day (1962) 370 US 478, 
8 L ed 2d 639, 82 S C t 1432, and 
Jacobeilis v Ohio (U S) infra) tha t the 
term "community," as used in determ in­
ing the standard of decency, does not 
mean the local area involved, bu t re­
lates to a national standard.

In their separate opinion in Jacobeilis 
v Ohio (1964) 378 US 184, 12 L ed 
2d 793, 84 S Ct 1676, Justices Brennan 
and Goldberg pointed out th a t while 
local communities are in fact diverse 
and that in determining obscenity the 
United States Supreme C ourt is con­
fronted with the task of reconciling the 
rights of such communities w ith the 
rights of individuals, nevertheless com­
munities vary in many respects o ther 
than in their toleration of alleged ob­
scenity, and such variances have never 
been considered to require or justify a 
varying standard or aoplication of the 
Federal Constitution.

The view that under 18 U SC § 1461, 
barring obscene m atter from the mail, 
the test for determining the relevant 
“community” in terms of whose stand­
ards of decency the issue of obscenity 
must be judged is a national standard  
of decency, was expressed by Justices 
H arlan and  Stewart in M anual E n ter­
prises, Inc. v Day (1962) 370 US 478, 
8 L  ed 2d 639, 82 S C t 1432 (w herein 
a majority of the justices could no t agree 
on an opinion). I t  was pointed out th a t 
the federal statute reaches to all parts 
of the U nited  States, whose population 
reflects m any different ethnic and  cul­
tural backgrounds.

See Flying Eagle Publications, Inc. v 
United States (I960, CA1 N H ) 273 F2d 
799, wherein :t was stated th a t in view 
of the fact that the federal sta tu te  m ak­

ing the mailing of obscene m atter a 
criminal offense (18 USC §1461) has 
national scope, and community stand­
ards reflected by a  jury differ rather 
widely over the country at large, and 
to give the statute some uniformity in 
its application and to prevent abridg­
ment of the freedom of the press, jjourts 
should very carefully scrutinize m ate­
rial alleged to be obscene before sub­
mitting it to a jury.

+
O n the o ther hand, the view has been 

taken tha t the reference in the Roth 
test to "community standards" means 
local community standards, and not a 
national standard.

Thus, it has been said that whether 
or not something is obscene depends 
upon die time and place of the alleged 
offense. S tate v Miller (1960) 145 W 
Va 59, 112 SE2d 472.

In Jacobeilis v Ohio (1964) 378 US 
184, 12 L ed 2d 793, 84 S Ct 1676, 
M r. Chief Justice W arren, and M r. Jus­
tice Clark, in a separate opinion pointed 
out tha t there are no provable “national 
standards," and perhaps there should be 
none; that in all events the United States 
Supreme C ourt has not been able to 
enunciate one, and it would be unreason­
able to expect local courts to divine one; 
and tha t while such a "community” ap­
proach may well result in material being 
proscribed as obscene in one community 
bu t not in another, communities 
throughout the nation are in fact di­
verse, and it is in such situations that 
the U nited Stares Supreme C ourt is 
confronted with the task of reconciling 
conflicting rights of the diverse com­
munities within our society and of in­
dividuals.

In  Kingsley Books, Inc. v Brown 
(1957) 354 US 436, 1 L  ed 2d 1469, 77 
S C t 1325 (in which the court upheld 
a  New York statute dealing with ob­
scene literature, and M r. Justice Doug-
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lat, joined by Mr. Justice Bl.irk, dis­
sented, expressing die view that die 
procedure for restraining by equity de­
cree the distribution of all the con­
dem ned literature did violence to the 
First A m endm ent), the dissenters, in 
support of their view, pointed out that 
the judge or jury  which finds the pub­
lisher guilty in New York City acts on 
evidence that might be quite different 
from evidence before the judge or jury 
tha t finds the publisher not guilty in 
R ochester; that in New York City the 
publisher may have been selling his 
tracts to juveniles, while in Rochester 
lie may have sold to professional people; 
th a t the nature  of the group among 
whom  the tracts arc distributed may 
have an  im portant bearing on the issue 
of guilt in any obscenity proceeding; 
th a t every publication is a separate of­
fense which entitles the accused to a 
separate trial: th a t "juries or judges may 
differ in their opinions, community by 
com m unity, case by case"; and that the 
publisher is “entitled to that leeway un­
der our constitutional system."

[b ] Statew ide or local community 
standard

T he state courts seem not in agree­
m ent as to whether under state an ti­
obscenity statutes the question of ob­
scenity m ust be determined on the basis 
of a  statewide or local community 
standard .

A statew ide standard of obscenity was 
adopted  in  M cCauley v Tropic of 
C ancer (1963) 20 Wis 2d 134, 121 NW 
2d 545, 5 A LR 3d 1140 (a declaratory 
judgm ent proceeding involving the ques­
tion w hether the book ‘Tropic of 
C ancer* was obscene), where the court 
pointed out th a t for the purposes of 
the ‘W isconsin statute no distinction 
ought to be m ade between the standards 
of different communities within the 
state. (However, the court expressed 
doubt w hether standards relevant to the 
question of obscenity differ significantly 
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from one locality to ano ther in Wiscon­
sin.) T he court also pointed out that 
the Wisconsin statu te perm itted a judg­
ment of obscenity to be used in a crim ­
inal trial of any person who was served 
with notice of it before the alleged vio­
lation, and that this should not he so 
if the particular m atter could be ob­
scene in one area and not in another.

On the other hand, affirming, under 
the Arkansas antiobscenity statute, an 
injunction against bringing "girlie" mag­
azines into Jeff<— >n County, the court 
in G ent v State ( li/65, A rk) 393 SW2d 
219, declined to apply the "national 
com m unity” standard and rested its de­
cision on the ground tha t, as Jearly  
established by the evidence, the contents 
of the magazines in question were not 
compatible with the contem porary com­
m unity standards in Pine Bluff, 
Arkansas.

Similarly, noting tha t the definition of 
obscenity, as used in the 1959 Pennsyl­
vania M otion Picture Control Act (de­
clared invalid by the cou rt), was obvious­
ly culled from the opinion of the United 
States Supreme C ourt in the Roth Case, 
the court, in William Goldm an Theatres, 
Inc. v D ana (1961) 405 Pa 83, 173 A2d 
59, cert den 368 US 897, 7 L ed 2d 
93, 82 S C t 174, pointed out that the 
word “community" as used in the act’s 
definition of obscenity, m eant a regional 
community, and not a political entity, 
such as the Commonwealth of Pennsyl­
vania, it being obvious th a t the moral 
standards of the average resident of a 
m etropolitan area were not the same as 
the moral standards of the average 
resident of a rural county.

A ttention is called to the fact that, 
as stated in Carter v S tate  (1965, Tex 
Crim ) 388 SW2d 191, a Texas crim­
inal antiobscenity statu te sets the area 
for determ ination of contem porary 
community standards a t an area not less 
than  the state itself, the court holding 
tha t this provision of the statute was 
valid.
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The tertn "prurient interest," not be- 
ini? self-defining,* has hern defined by 
the U nited States Supreme Court in the 
Roth Case7 as relating to "m aterial 
having a tendency to excite lustful 
thoughts," the court relying on the dic­
tionary definition of "p rurien t," and the 
definition of the term "obscene" as con­
tained in the American Law  Institu te, 
Model Penal Code S 207.10(2), ten ta ­
tive D raft No. 6, 1957.*

Defining the element of pruriency as 
tending to corrupt by inciting lascivious 
thoughts or arousing lustful thoughts, the 
court, in Eastman Kodak Co. v H en­
dricks (1958, CA9 C al) 262 F2d 392, 
said: “I t may be to oversimplify, but 
it looks (as indicated above) as if 
‘prurient’ is to be die talisman. And 
out of 'prurient' it would seem th a t ob­
scenity is shifting from the standard  of 
distasteful to a m ajority of people to 
a standard of disgusting, really lewd, 
shameful, or excites morbid interest in 
sex. Perhaps, the shift is from ‘b ad ’ to 
‘awful.’ . . .  In short, there seems 
to emerge from the cases the proposi­
tion that obscenity in the standard  of 
pruriency must really ’smell,’ not just 
be of slight 'odor.' ”

The use of obscene words (so-called 
"four-letter" words) in a literary work 
does not make the work obscene where 
such passages are subordinate bu t high­
ly useful elements to the developm ent 
of the author’s central purpose, and 
hence are not “prurient." Grove Press, 
Inc. v Chri* ubcny (i960 , CA2 NY) 
276 F2d 433.

6. Separate opinion by Moore, Circuit 
Judge, in United States v Darnell (1963. 
CA2 Conn) 316 F2d 813, cert den 375 US 
916, 11 L ed 2d 155. 84 S Ct 205, reh den 
375 US 982, 11 L ed 2d 429, 84 S Ct 493.

7. Footnote 20 of opinion in the Roth 
Case.

8. The full text of 5 207.10(2), mentioned
above, is stated in § 4[b], supra.

definition of "prurient interest" requires 
further specificity, because it does not 
answer the question “lust for what," hut 
obviously the answei is lust for sex.

Similarly, in State v Nelson (1959) 
160 Neb 394, 95 NW2d 670, the court 
expressed doubts that the "average per­
son," whether judge or juror>woulcl !>- 
able to apply the phrase "appeals to 
prurient interest" without conjecture or 
resort to a dictionaty.

C. Variability of concept

§11. Introductory
This subdivision of the annotation dis­

cusses the question whether the concept 
of obscenity remains the same under all 
circumstances or may vary according to 
the media of expression10 or other 
factors, such as the nature of the pro­
ceedings in which the issue of obscenity 
arises11 or the nature and content of 
the controlling legislative enactments.1*

T he concept of obscenity may vary 
according to whether the challenged m a­
terial is distributed to the public at 
large or only to a limited group of 
persons, su^h as scientists, to whom it 
is of no pro * interest.15 The question 
w hether the cl _pt may vary accord­
ing to geographical areas is discussed 
in § 9, supra.

§ 12. According to media of expression

[a] Generally; motion pictures and 
stage plays

T he United States Supreme Court 
has held that motion pictures, though 
w ithin the basic pro ection of the First

9. Separate opinion by Moore, Circuit 
Judge in United States v Darnell (1963, CA2 
Conn) 316 F2d 813, cert den 375 US 916. 
11 L ed 2d 155, 84 S Ct 205, reh den 375 
US 982, 11 L ed 2d 429, 84 S Ct 493.

10. § 12, infra.
U . § 13(a), infra.
12. § 13(b), infra.
13. § 8, supra.

[5 ALR3d)
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Fourteenth Amendments,** are not 
necessarily subject to the precise rules 
Rnveming any other particular method 
of expression. Freedman v M aryland 
( I965> 380 tJS 51, 13 L ed 2d 6-19, 05 
S C t 734, Justices Black and Douglas 
dissenting on that point.

A distinction, as to the concept of 
obscenity, between motion pictures and 
stage plays on the one hand and oilier 
modes of expression on the other was 
made in T rans-Lux Distributing Corp. 
v Board of Regents (1964) 14 NY2d 
88, 248 NYS2d 057, 198 NE2d 242, 
rem ittitu r amd 14 NY2d 722, 250 NYS 
2d 67, 139 NE2d 165, and revd on other 
grounds 380 US 259, 13 L ed 2d 959, 
85 S C t 952, wherein the New York 
Court of Appeals—three judges dissent­
ing—upheld an administrative order 
directing the elimination, on the ground 
of obscenity because it depicted simu­
lated sexual intercourse, of some scenes 
from a film "A Stranger Knocks," as 
a condition for granting a license for 
the exhibition of the film. Pointing out 
that films, by their nature, may lie on 
either side of the division between 
speech and conduct and that the nature 
of films is sufficiently different from 
books to justify the conclusion that the 
critical difference between advocacy and 
actual performance of the forbidden act 
is reached when simulated sexual in ter­
course is portrayed on the screen, M r. 
Justice Burke writing the court’s opin­
ion, pointed out that the scenes to be 
elim inated from the film were obscene, 
and th a t the material so assigned was 
not speech, as opposed to conduct, and 
hence need not come within the R oth 
lest. T h e  *nurt further pointed out tha t 
it makes no sense a t all to say tha t the 
conduct—sexual intercourse in public 
— can be forbidden but not the play 
or film, holding that "this petitioner 
cannot choose acted-out sexual in ter­
course as the vehicle for its art.” As to

all argument predicated on artistic merit 
as decisive of the constitutional ques- 
tion, the court held it sufficient answer 
to say that artists arc not such favorites 
of the law that they may ply their craft 
in the teeth of a declared overriding pub­
lic policy against pornographic displays, 
and since no other profession is priv­
ileged to bend public morals, policy, and 
law to its internal craft standards, then 
neither should producers of films. In 
reversing, per curiam, the judgment of 
the New York Court of Appeals, the 
United States Supreme Court referred 
solely to Freedman v M aryland (1965) 
380 US 51, 13 L ed 2d 649, 85 S Ct 
734, wherein a M aryland motion-picture 
censorship statute was held invalid be­
cause of its failure to provide adequate 
procedural safeguards against undue in­
hibition of protected expression. Hence, 
the conclusion seems justified that the 
United States Supreme Court did not 
reach the substant.ve questions discussed 
above.

In this connection, attention is called 
to Jacobeilis v Ohio (1964) 378 US 
184, 12 L ed 2d 793, 84 S C t 1676, in 
which a state conviction for possessing 
and exhibiting an obscene film was re­
versed, the film being the French mo­
tion picture “The Lovers," including in 
the last reel an explicit, but fragmentary 
and fleeting, love scene. While the 
court could not agree upon an opinion, 
five of the justices— M r. Justice Bren­
nan, joined by Justices Goldberg and 
Stewart, in their concurring opinion, 
and Mr. Chief Justice W arren, joined 
by Mr. Justice Clark, in their dissenting 
opinion— referred to the Roth test, and 
none of the justices expressed any doubt 
that, as regards morion pictures or plavs, 
the same concept of obscenity is ap ­
plicable as to other media of expression. 

+

In determining w hether a work of lit­
erature is obscene, the courts have given

14. Kingsley International Pictures Corp. (1959) 360 US 684, 3 L ed 2d 1512, 79
v Regents of University of State of N. Y. S Ct 1362.
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recognition to the literary setting in 
which the attacked expression is found, 
with references made to the intent of 
the author, the literary merit of the 
work, and the ctaft requirements of the 
style employed. Big Table, Inc.. v 
Schrocder (1960, DC 111) 186 F Supp 
254.

[b] Private correspondence 
M aterial may be obscene, although 

consisting of an exchange of private 
correspondence between adults. Acker­
m an v United States (1961, CA9 Cal) 
293 F2d 449.

defendant's mailing to a married 
woman of his acquaintance a letter 
wherein he discussed more frankly than 
fastidiously his entire personal relations 
w ith her husband, including homosexual 
practices described boldly in three and- 
four-lettcr words, was held in United 
States v Darnell (1963, CA2 Conn) 316 
F2d 813, cert den 375 US 916, 11 L ed 
2d 155, „’4 S C t 205, reh den 375 US 
982, 11 L ed 2d 429, 84 S C t 493— 
Moore, Circuit Judge, dissenting— to 
support a conviction under 18 USC 
§ 1461, prohibiung the mailing of ob­
scene m atter. A majority of the court 
felt compelled, by the definition of ob­
scenity in the Roth Case, to find the 
letter obscene, but added that they could 
not view the result with satisfaction, 
since a private communication only 
brought to light by the addressee would 
hardly seem to merit criminal prosecu­
tion, particularly when it involves 
merely use of coarse language for which 
the w riter could have substituted more 
refined phraseology.

! 13. According to other factors

[a] Generally; nature of proceeding 
Questions concerning the concept of 

obscenity may arise in various kinds of 
proceedings: (1) in criminal proceed­
ings o r in civil actions in personam, such 
as actions for injunctive or declaratory* 
relief instituted either by a governmental 
agency against the possessor or dis­

tributor of allegedly obscene material 
or by the latter against the governmental 
agency, or (2) in proceedings in rem 
seeking the seizure and sometimes de­
struction of the material. Only a few 
authorities indicate that the concept may 
vary* according to the kind of proceeding 
in which the question concerning the 
nature of material as obscene arises.

The view has been taken that the 
definition of obscenity enunciated in the 
Roth Case has never been approved by 
the United States Supfctne Court other 
than in the context of a criminal pro­
ceeding, the reason being that a crim ­
inal proceeding ordinarily means a trial 
by jury of the vicinage, that the mem­
bers of the jury represent a cross section 
of the community in which the allegedly 
obscene utterance was made, and that 
the jury naturally possesses a special 
aptitude for reflecting the view of the 
"average person" of the community. 
W illiam Goldman Theatres, Inc. v Dana
(1961) 405 Pa 83, 173 A2d 59, cert 
den 368 US 897, 7 L  ed 2d 93, 82 S C t 
174.

M r. Chief Justice W arren, dissenting 
in  Kingsley Books, Inc. v Brown (1937) 
354 US 436, I L ed 2d 1469, 77 S Ct 
1325, in which the court sustained a 
New York statute dealing with obscene 
literature, stated that, as regards ob­
scenity, the same object mav have a 
wholly different impact depending upon 
the setting in which it is placed: that 
it is the m anner of use that should de­
termine obscenity; tha t it is the conduct 
of the individual that should be judeed, 
not the quality of art or literature: and 
that to do otherwise is to impose a prior 
restraint and hence to violate the Fed­
eral Constitution.

Again, in the Roth Case, Mr. Chief 
Justice W arren, concurring in the result, 
pointed out that the line dividing the 
salacious or pornographic from literature 
or science is not straight and unwaver­
ing; that present laws depend largely 
upon the effect that the materials mav 
have upon those who receive them; that
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m anifestly the same object may have 
a  different impact, varying according 
to the p art of the community it reaches; 
th a t it is not a book that is on trial, 
bu t a person; that the conduct of the 
defendant is the central issue, not the 
obsccnitv of a book or picture; that 
the natu re  of the materials is, of course, 
relevant as an attribute of the defend­
an t's  conduct, but that the material* 
arc “ thus placed in context from which 
they draw  color and character"; and 
tha t a wholly different result might be 
reached in a different setting.

And in Jacobeilis v Ohio (1964) 378 
US 184. 12 L  ed 2d 793, 84 S C t 1676, 
a  crim inal prosecution for possessing and 
exhibiting an allegedly obscene film, M r. 
Chief Justice W arren and Mr. Justice 
C lark , in their separate opinion, ex­
pressed the view that the use to which 
various m aterials arc put, not just the 
words and pictures themselves, must be 
considered in determining whether or 
not the m aterials arc obscene.

[b] N atu re  and content of controlling 
legislation

T here  is but little authority on the 
question whether the concept of ob­
scenity mav vary according to the nature 
and  contents of the controlling legisla­
tive enactm ents.

W hile it is desirable that the definition 
of obscenitv be the same for the purpose 
of determ ining the application of the 
federal constitutional guaranty of free­
dom or speech, and of a similar state 
constitutional guaranty, and for the 
purpose of construing a state statute, 
a  state m ay permit greater freedom of 
speech and press than the Fourteenth 
A m endm ent would require, although it 
mav not perm it less. McCaulcv v Tropic 
of C ancer (1963 ) 20 W b 2d 134, 121 
,V.Y2d 545. 3 ALR3d 1140.

M r. Justice Harlan, in his separate 
opinion in the Roth Case, pointed out 
tha t the opinion of the court failed to 
discrim inate between the different 
factors which are involved in the con­

stitutional adjudication of state and 
federal obscenity cases, and ignored rele­
vant distinctions between the obscenity 
statutes involved in the case. The 
Justice went on to say that it did not 
seem to m atter to the court that the 
Roth Case involved a question of 
balancing the power of the Federal 
Governm ent against the limitations of 
the First Amendment, wherca* in the 
companion Alberts Case the question of 
balancing the pow -r of a state against 
the restrictions of the Fourteenth 
Amendment was involved; and that two 
different statutes were involved con­
taining different definitions of obscenity, 
upon which the court superimposed its 
own definition. O n this basis, Mr. Jus­
tice H arlan  concurred in the result 
reached in the Alberts Case, upholding 
a state antiobscenity statute, but dis­
sented from the result reached in the 
Roth Case, upholding a federal statute 
prohibiting the mailing of obscene 
m atter.

Similarly, Mr. Justice Harlan, in his 
separate opinion in Jacobeilis v Ohio 
(1964 '• 378 L'S 184. 12 L  ed 2d 793, 
84 S C t 1676, expressed the view that 
the states should be permitted wide, but 
not federally unrestricted, scope in the 
field of obscenity, but that the Federal 
Governm ent should be held with a tight 
rein. T h e  contrary view was taken by 
Justices Brennan and Goldberg, in foot­
note 2 of their separate opinion, in 
which they stated tha t the line separat­
ing obscenity from constitutionally pro­
tected expression is no different where 
a state rather than a federal obscenity 
statu te is involved.

♦
In view of the fact that the federal 

statu te making the mailing of obscene 
m atter a criminal offense (18 USC 
§1461) has national scope, and com­
m unity standards reflected by a jury 
differ ra ther widely over the country at 
large, the court, in Flying Eagle Publica­
tions. Inc. v United Slates (1960, CA1 
N H ) 273 F2d 799, ruled that to give the
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statute snrnc uniformity in it* application 
and to prevent abridgment of the free­
dom of the press, courts should very 
carefully scrutinize m aterial alleged to 
be obscene before submitting it to a 
jury.

III. Procedural aspects o f  concept

§ I f. Introductory

At this point the annotation discusses 
certain procedural aspects of the con­
cept of obs icnity. 'Die discussion is lim­
ited to thos procedural aspects which 
reflect the substantive aspects of the 
concept. In this sente the "average per­
son" test of the Roth standard of ob­
scenity rahes the question whether and 
to what tA.ent in cases requiring a jury 
trial the determination of obscenity is 
for the judge or for the ju ry 1* and, ir­
respective of whether the trial is with 
or without jury, whether and to w hat 
extent the determination of obscenity 
or nonobscenity is reviewable by an ap­
pellate court." A a, * question exists 
with respect to findings 1 adm inistra­
tive agencies."

The "average person" test fa i a  the

additional question whether evidence, 
and in particular, expert evidence, as 
to community standards, is necessary or 
admissible in obscenity cases."

§ 15. Who determines question of ob­
scenity

[a] Generally; determination in trial 
court

Most authorities agree" th a t the 
question whether specific m aterial in­
volved in a case is obscene is not a 
simple question of fact but a mixed ques­
tion of fact and constitutional law.**

The procedure described in S tate  v 
Hudson County News Co. (1963) 41 N J 
247, 196 A2d 225, is as follows: T he 
judge is required to make an inde- 
pendent determination of the m ateria l 
in evidence, applying the proper consti­
tutional standards, before subm itting the 
issue of obscenity to the jury. T h e  trial 
judge must apply the constitutional 
standards to the specific m aterial in the 
light of any factual findings supported 
by the evidence, since if in his judgm ent 
the material cannot constitutionally be 
suppressed, then nothing remains for the 
jury 's consideration.1 In this connec-

13. $ I 5 [ a ] ,  in fra .
16. ; 15 b , infra.
17. § 15 c j, infra.
18. 516. infra.
19. Some judii 'sl statements deviate more 

or lesj from the rule staled in the text.
For instance, the question of obscenity has 

been characterized as "primarily one of 
fact." Ackerman v United States 11961. 
G \9  Call 293 F2d 449; People v Wiiliam- 
scm (1962 ) 207 Cal Apr 2d 839. 24 Cal 
Rptr 734. cert dei 377 U S 594. 12 L ed 2d 
1047, 84 S Ct 1902. reh den 379 U S 871. 
13 L ed 2d 77. 85 S Ct 13.

20. Cal—Zeitlin v Amebergh .(19631 59 
Cal 2d 901. 31 Cal Rptr 800. 383 P2d 152. 
eert den 375 US 957. II L cd 2d 315. 81 
S Ct 445 (stating that the determination of 
what is obscene in a statutory or a constitu­
tional sense is not a question of fact, that n, 
a question of what happened, but rather a 
question of fact mixed with the determina­
tion of law).

N J—State v Hudson Countv News Co. 
(1961 41 NJ 247. 196 A2d 225 -referring 
to the separate opinion of Harlan, J in the

Roth Case, and stating that the question of 
obscenity is not merely one of fact but a 
question of constitutional judgment of the 
most sensitive and delicaie kind).

N T —People v Richmond Countv News, 
Inc. f 1961) 9 NY2d 578. 216 NYS2d 369. 
175 NE2d 681.

I. In Kingslev Books. Inc. v  Brown '  I957> 
354 US 436. I L ed 2d 1469. 77 S Ct 1325. 
in which the court upheld a New York stat­
ute dealing with obtcene literature. Bren­
nan, J., dissented on the ground that the 
absence in the New York obscenuv statute 
of the fight to jury trial was a fatal defect. 
In support of this view. Brennan, J„ pointed 
out that the jury represents a cross section 
of the community and has a special aptitude 
for reflecting the view of the average person; 
that jury trial of obscenity therefore provides 
a peculiarly competent application of th» 
standard for judging obsccnitv which, by its 
defmiiion, calls for an appraisal of material 
according to the average person’s applica­
tion of tomemporary community standards: 
and that, as with jurv questions generally  
the trial judge must initially determine that
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lion the to tirt referred to American Law 
Institu te , Model Penal Code §251.1(4) 
of the Official Draft 1962, providing that 
the court shall dismiss a proienition for 
obsccnitv if it ii satisfied that the m ate­
rial is not obscene. The court further 
stated that if the trial jtid^e determine* 
tha t the  m aterial is not constitutionally 
pro tected  and should b? submitted to 
the ju rv , he should avoid expressing to 
them  his opinion on the issue of ob­
scenity.

Most authorities agree that the ques­
tion of what is obscene under the Roth 
test is prim arily for the trier of facts. 
V olaniki v United States (1057, CA6 
O hio) 246 F2d 842 (stating that the 
question of obscenity it peculiarly one 
best left for nisi prius determination, 
preferably by a ju ry ); Ackerman v 
U nited States (1961, CA9 Call 293 F2d 
449: K alim  v United States '1962. CA5 
, la) 300 F2d 78. cert den 369 US 859, 
8 L ed 2d 1C 82 S C t 9-19 (rejecting 
d efendan t’s contention that the question 
of obsccnitv "can only be adjudged as 
a  m a tte r of law” ).

A state  is not debarred from regard­
ing the trier of fact as tJ * embodiment 
of com m unity •*•> iards. Smith v Cali­
fornia * 1959) a t  US 147. 4 L ed 2d 
205. 80 S C t 215. reh den 361 US 950. 
4 L ed 2d 383. 80 S C t 399 (separate 
opinion by M r. Justice H arlan).

However, while the question of ob­
sccnitv m ay be properly submitted to the 
ju ry  in a  cose in svhich a party has a 
right to  a jury trial, it cannot properly 
be reposed in the jury for final disposi­
tion as a  question of fact, and must u lti­
m ately be reiolved by the court. Halde- 
m an v U nited  States (1965. CA10 Kan) 
340 F2d 59; Zeitlin v Amebergh f 1963) 
59 CaJ 2d 901, 31 Cal Rptr 800, 383 
P2d 152. cert den 375 US 957, II  L ed 
2d 315, 8 4 S C t  445.

But in  the absence of evidence relat-

there it a jury question, that is. that rea­
sonable men may differ at to whether the 
material it obscene.

ing to contemporary community stand, 
ards, the triers of fact have been hrld 
the exilusivr judges of what the common 
conscirn<e of the com m unity is. Chi­
cago v Kimmel (1964) 31 III 2d 202, 
201 NE2d 386.

♦
O n the other hand, the viesv has also 

been expressed that the question of ob­
scenity must lie determined by the judge 
rather than try the jury.

W hether the question of obscenity, in 
the context of the constitutional guar­
anties of freedom of speech and press, 
is deemed one of fact o r of mixed fact 
and law, it is one for judicial determ ina­
tion on the relevant materials, these 
materials being available for visual in­
spection. F.xcellent Publications, Inc. v 
United States '1962, CA1 N H ) 309 F2d 
362.

Courts must themselves judge the 
pruriency of the m aterial to determine 
the constitutional issue. Commonwealth 
v V -rnii (1959 338 Mass 442, 155 NE 
2d 762 (criminal prosecution for showing 
allegedly obscene motion picture).

In a criminal prosecution for the sale 
of obscene writings or pictures, it was 
held in State v Locks (1964) 97 Ariz 
148, 397 P2d 949, that it is incumbent 
upon the court to determine whether 
the material is obscene as a m atter of 
law, the court pointing out that unless 
the m aterial is obscene as a  m atter of 
law, the dissemination thereof is pro­
tected by the First Amendment to the 
Constitution of the U nited States.

W hether or not the language is ob­
scene is a question of law primarily for 
the court to decide as a m atter of law. 
Spears v State (1965, Miss) 175 So 2d 
158 fa  criminal prosecution for using 
obsccte language over the telephone).

[b] Scope of appellate review
All authorities agree upon the propo­

sition that an appellate evurt has the 
power to review determ inations concern- 
ing obscenity, whether m ade by the jury
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or the trial judge.1 However, the au ­
thentic! do not agree upon the extent 
and icope of appellate review.

Some authoritie! hold that the appel­
late court will make an independent 
determination of obscenity, irrespective 
of the findings below.

US—Grove Press, rnf. v Christen- 
berry (I960, CA2 NY » 276 F2d 133 
(stating that even factual matters must 
tie reviewed on appeal against a claim 
of denial of a constitutional right).

Ill -C hicago v Kimmrl (1964 ) 31 III 
2d 202, 201 NE2d 3(16 (stating that an 
appellate court makes an independent 
constitutional judgment as to whether 
material is in fact obscene or constitu­
tionally protected).

M o—State v Y'ollmar (1965, Mo) 389 
SW2d 20, 28.

NJ — State v Hudson County News 
Co. (1963) 41 N J 247, 1% A2d 225 
(stating that on appeal each appellate 
court must make an independent exami­
nation of w hether the attacked material 
ij suppressiblc within constitutional 
standards).

Rejecting the contention hat deter­
mination of obscenity of a particular 
motion picture, book, or other work of 
expression can be treated as a purely 
factual judgm ent on which a jury’s ver­
dict is all but conclusive, or that in any 
event the decision can be left essentially 
to state and lower federal courts, with 
the United States Supreme Court exer­
cising only a limited review, such as that 
needed to determ ine whether the ruling 
below is supported by sufficient evidence, 
Mr. Justice Brennan, joined by Mr. Jus­
tice Goldberg, pointed out in their sep­

2. A court of review retains responsibility 
for rendering the ultim *e judgment upon 
constitutional infringement. Ackerman v 
United States fICO*. CA9 Cal) 293 F2d 
449.

The view that the question of obscenity 
of magazines, and in particular the question 
whether magazines were offensive on their 
face so aj to be properly barred from the

ara te  opinion in Jacobeilis v Ohio (1964) 
378 US 184, 12 L ed 2d 793, 84 S C t 
1676 (a case in which no majority of 
the justices could agree on an opinion), 
that such an abnegation of judicial su­
pervision in this lield would he incon­
sistent with the court's duty to uphold 
the constitutional guaranties of freedom 
of speech and press, the question w heth­
er a particular wutk Is obscene neces- 
sarily implicating an issue of constitu­
tional law, since it is only "obscenity" 
that is excluded from the constitutional 
protection. It w a a ju iih e r  stated that 
tuch an issue must ultimately he de­
cided by the United States Supreme 
Court. T he conclusion was that the 
United States Supreme Court cannot 
avoid making an independent constitu­
tional judgment on the facts of the case 
as to whether the material involved is 
constitutionally protected.

W here the trier of facts has deter­
mined the question of obscenity in the 
context of constitutional guaranties of 
freedom of speech and press, an appel­
late court is not bound by the conclusions 
of the lower courts or of juries but will 
re-examine the evidential basis on which 
those conclusions are founded. T his 
rule applies to findings in the lower fed­
eral courts as well as to findings of state 
courts. K ahm  v United States (1962, 
CAS Fla) 300 F2d 78, cert den 369 US 
859, 8 L ed 2d 18, 82 S Ct 9-19.

W hile recognizing that in cases in 
which fact questions are submitted to a 
jury, appellate review of the fact issues 
is ordinarily limited to a  determ ination 
of w hether there was substantial evi­
dence from which the ju ry  could reason­
ably have found the facts in question, 
the court in State v Vollmar (1965, M o)

mail under 18 USC^ 1461. was. as an issue 
involving factual matters entangled in a 
constitutional claim, ultimately one for the 
United States Supreme Court waj expressed 
by Harlan and Stewart. JJ.. in Manual 
Enterprises, Inc, v Day (1962) 370 US 478,
8 L cd 2d 639. 82 S Ct 1432. a ease in which 
a  majority of the justices could not a g T ee  up­
on an opinion.
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389 SW2d 20, 28, accepted "the now 
prevailing view" that in obscenity cases 
the issue for determination is subject 
to constitutional limitations and the 
courts are faced with an obligation to 
m ake an independent determination of 
the constitutional issue, which cannot be 
avoided bv considering "obscenity" as a 
fact question only.

T he highest court of a state, no less 
than  the United Slates Supreme Court, 
cannot escape its responsibility in de­
fining the obscenity of material involved 
in a case by saying that the trie of the 
facts, w hether a jury or a ju d g e , has 
labeled the questioned m atter as "ob­
scene." People v Richmond County 
News, Inc. (1961) 9 NY2d 578, 216 
NYS2d 369, 175 NE2d 681.

T h e  rule that where the evidence is 
docum entary the appellate court is not 
bound by the inferences drawn there­
from by the trier of facts has been ap ­
plied in obscenity cases. Atty. Gen. v 
Rook Named "Tropic of Cancer" (1962) 
345 Mass 11, 184 NE2d 328.

In M cCauIev v Tropic of Cancer
(1963) 20 Wis 2d 134. 121 NW2d 545, 
5 ALK3d 1140 (a declaratory judgment 
proccedine in svhich the issue was 
w hether the boc* "Tropic of Cancer" 
is obscene), the court said that although 
there was no greater conflict in the ex­
pert testimony in this case than there 
appears to have been in the M assa­
chusetts case of Atty. Gen. v Book 
N am ed "Tropic of Cancer" (1962) 345 
M ass 11, 184 NE2d 328, supra, the 
court deemed the reading of the book 
to constitute the most weighty factor in 
the determ ination and did not consider

3. See, however, the concurring opinion 
of Warren. Ch. J., in the Roth Case, where 
he pointed out that the constitutional prob­
lem in defining obscenity, in t' e last analysis, 
becomes one of particularized judgments 
which aopellate courts must make for them­
selves; and that reviewing courts cannot 
escape thi* responsibility by saying that the 
trier of the facta, whethrr a jury or a judge, 
has labeled the questioned matter ai “ob­
scene," since if "obscenity” is to be sup-

itself bound by the decision of the trial 
court, based on the trial judge’s reading 
of it.

♦
O n the other luvnd, there are some 

authorities which would limit the scope 
of appellate review of findings as to ob­
scenity according to the quantum  of 
evidence supporting the finding made 
by the trier of facts.

Absent an erroneous definition of ob­
scenity, an appellate court cannot upset 
the jury’s determination unless, upon 
consideration of the m aterial in its en­
tirety, the jury could not reasonably 
reach such a conclusion. People v Wil­
liamson (1962) 207 Cal App 2d 839, 24 
Cal R p tr 734, cert den 377 US 994, 12 
L ed 2d 10-17, 84 S C t 1902, reh den 379 
US 071, 13 L ed 2d 77, 85 S C t 13.

M r. Chief Justice W arren and Mr. 
Justice Clark, in a dissenting opinion in 
Jacobeilis v Ohio (1964) 378 US 184, 
12 L ed 2d 793, 84 S C t 1676 (a crimi­
nal prosecution under an antiobscenity 
s ta tu te ), expressed the view that they 
would accept the judgments of the ap ­
propriate state and federal courts made 
pursuant to the Roth rule, limiting 
themselves to a consideration only of 
w hether there is sufficient evidence in 
the record upon which a finding of ob­
scenity could be made, or requiring 
som ething more than merely any evi­
dence, but something less than substan­
tial evidence, on the record as a whole.*

[c] Review of administrative findings
T he courts are not in agreement as 

to the scope of appellate review of ad­
m inistrative findings of obscenity.4

pressed, the question whether a particular 
work is of that character involves not really 
an issue of fact but a question of constitu­
tional judgment of the most sensitive and 
delicate kind.

4. Apart from findings of the Post Office 
Department under federal statutes baning 
obscene matter from the mails, administra­
tive findings of obscenity have been made 
in the past primarily under motion-picture 
censorship statutes. However, the United
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O n die one hand, it has been held 
that administrative findings of obscenity 
are not conclusive upon the reviewing 
court even though they are based upon 
substantial evidence. Grove Press, Inc. 
v Christcnberry (1960, CA2 NY) 276 
F2d 433 (dealing with an order of the 
Post Office D epartm ent excluding from 
the mail, as obscene, the novel "Lady 
Chattcrley's L over").

O n the o ther hand, the view has been 
taken that a court must accept the con­
clusion reached by an  administrative 
agency which has been properly granted 
the authority to ascertain the fact of 
obscenity, such as the Post Office D e­
partm ent, where that conclusion is sup­
ported by substantial evidence and not 
in disregard o r violation of the o ther 
standards to be applied under a review; 
and that this rule applies even though 
a denial of constitutional rights is 
claimed.* Big Table, Inc. v Schroeder 
(1960, DC III) 186 F Supp 254 (where, 
however, the court, applying this stand­
ard, held, contrary to the finding of the 
Post Office, th a t the magazine involved 
was not obscene).

5 16. Necessity and admissibility of evi­
dence

[a] Generally
It is a denial of due process for the  

trial court not to allow defendant to 
prove contem porary com m unity stand­
ards on the issue of obscenity. Re 
Harris (1961) 56 Cal 2d 879, 16 Cal 
R ptr 889, 366 P2d 305, vacated on other 
grounds 374 U S 499, 10 L  ed 1044, 83 
S Ct 1876; People v Aday (1964) 226 
Cal App 2d 520, 38 Cal R p tr 199, cert 
den 379 US 931, 13 L ed 2d 343, 85

States Supreme Court, in Freedman v Mary­
land ( 19(A) 380 US 51. 13 L ed 2d 649. 85 
S Ct 734, required, as a prerequisite to the 
validity of surh a statute, that a censor 
who wants to disapprove a film on the 
ground of obscenity obtain a judicial deter­
mination of the issue within a specified brief 
period.

3. See. however. Manual Enterprises, Inc. 
y Day (1962) 370 US 478, 8 L ed 2d 639,

S C t 329 (recognizing rule and holding 
that a determ ination of obscenity m ay 
be made by a grand jury, insofar as the 
issue of probable cause is concerned, 
without the necessity of receiving evi­
dence as to such standards). But see 
State v Vollma- (1965, M o) 389 SW2d 
20, holding that the trial court did not 
err in excluding defendant's proffered 
expert tcstinjjyiy io the effect th a t the 
allegedly obscene publications would 
conform to the general community 
standards and hence were not obscene.

Where the conviction o r acquittal of 
the defendant of a  charge of having sold 
an obscene book (Tropic of Cancer) 
depended on w hether or not the book 
was in fact obscene, it was held in 
Yudkin v S tate (1962) 229 M d 223, 182 
A2d 798, that the defendant was pre ju ­
diced by the refusal of the trial court 
to permit him to offer the testimony of 
expert witnesses, who, had  they been 
allowed to do so, would have testified 
that the book had literary m erit, that 
it fell within contem porary community 
standards, and tha t it would not stim u­
late lustful thoughts in the average 
reader. T he court relied upon the 
American Law Institute, Model Penal 
Code, proposed official d ra ft of M ay 
4, 1962, which in § 251.4(4) stated that 
expert testimony relating to factors 
entering into the determ ination of the 
issue of obscenity, shall be admissible. 
It was further held error no t to perm it 
introduction of evidence showing that 
the Post Office D epartm ent had deter­
mined that 'T ro p ic  of C ancer" was 
mailable. Finally it was held th a t a 
“study" or critique of the book m ade 
by a novelist and critic was admissible

82 S Ct 1432, a  proceeding for injunctive 
relief against an otder of the Postmaster 
General barring, at obscene, magazines from 
the mill under 18 USC § 1461, where Bren- 
nan, J.. joined by Warren, Ch. J., and 
Douglas. J , expressed the view that the 
statute does not authorize the Postmaster 
General to exclude matter from the mails oo 
his own detenruutioo th a t  it ia obscene.
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as evidence of die literary merit of the 
book, it being error on the part of the 
trial court to refute to admit the critique 
as evidence.

Mr. Justice Frankfurter, in his scp- 
a ra te  opinion in Smith v California
(1959) 361 US 147, 4 I, ed 2d 205, 80 
S Cr 215, reh den 361 US 950, 4 L ed 
2d 383, 80 S C t 399, exprested the view 
that the due proceis clause of the Four* 
teenth Am endm ent was violated by ex* 
elusion, a t  the state criminal trial of a 
bookseller for possession of obscene 
books in his shop, of evidence through 
duly qualified witnesses regarding the 
prevailing contem porary community 
standards in determ ining obscenity. It 
was pointed out that the exclusion of 
expert testimony regarding the prevail­
ing literary  and  moral community 
standards or the psychological or phys­
iological consequences of questioned 
literature went to the very essence of 
the defense and therefore to the con­
stitutional safeguards of due process.

While in a criminal prosecution for 
unlawful possession of obscene books a 
state is not constitutionally compelled to 
adm it expert testimony as to community 
standards of obscenity, the due process 
clause of the Fourteenth Amendment is 
violated where the tna l udge turned 
aside every attem pt by defendant to in­
troduce evidence beanng on such stand­
ards. T h is was pointed out by Mr. 
Justice H arian, dissenting in part and 
concurring in p a n  in Smith v California 
(U S) supra, where the majority of the 
court did not reach that question. (See 
footnote 4 of the coun 's opinion.)

♦
In  a crim inal prosecution for mailing 

obscene m atter it is not neceturv  for 
the government to  introduce expert tes­
timony a t  to the obscene nature of the 
m aterial mailed, particularly where the

defendant was allowed to introduce wit. 
ncises on that point. K ahin v United 
States (1962, C .\5  Fla) 300 F2d 78, 
c rrt den 369 US 859, 8 L ed 2d 18, 82 
S C t 949.

(b) Admissibility of other literary ma­
terial

T he courts are not in agreement as 
to whether m aterial o ther than the ma- 
terial challenged as obscene is admis­
sible to show die prevailing community 
standard.

O n the one hand, it was held error in 
Yudkin v S tate (1962) 229 Md 223, 
182 A2d 798, supra f 16(a), for the 
trial court to refuse to  adm it evidence 
of other books on sale in the community, 
since, as stated by M r. Justice Harlan 
in his separate opinion in Smith v Cali­
fornia (1959) 361 US 147, 4 L ed 2d 
205. 80 S C t 215. reh cien 361 US 950, 
4 L ed 2d 383, 80 S Ct 399. the com- 
m unuv cannot, where liberty of speech 
and press are at issue, conuemn that 
which it generally toleiates.

O n the o ther hand, evidence of 
literary material o ther than tha t alleged 
to be obscene was held inadmissible to 
show contemporary community stand­
ards, in People v Finkrlstein ' 19621 II 
NY2d 300, 229 NYS2d 367, 183 NE2d 
661, cert den 371 US 863, 9 L ed 2d 
100, 83 S Ct 116. a crim inal prosecution 
for the sale of obscene bocks, where the 
court pointed out th a t the proffered evi­
dence was irrelevant to  the issue of 
whether or not the tw o books sold by 
defendants were obscene, since the fart 
that certain o ther and different publi­
cations were seen in bookstores and on 
magazine stands was no indication that 
they were sold o r read, or th a t to the 
average person applying contem porary 
community standards they were not ob­
scene.

E  H. S c i to n o i .
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