


HOUSE COMMITTEE REPORT

FURTHER REFERRALS:

The JUDICIARY Committee considered: CSHB 121(JUDICIARY)

CS FOR HOUSE BILL NO. 121 (HESS)
[SEXUAL ASSAULT ON CERTAIN PERSONS]

"An Act relating to crimes of sexual assault on mentally incapable or 
incapacitated persons, and amending the penalty for the crime of sexual 
assault in the third degree; and providing for an effective date."

RECOMMENDATIONS:
be replaced with

] the same title 
j a new title

have attached amendment(s) 

do pass 

do not pass 

no recommendation 

individual recommendations 

additional referral to the Committee

A D O P T S :

ATTACHES NEW FISCAL NOTE(s):
(Dept)

[ ] fiscal impact_______________

[ ] zero fiscal note___________

[ ] zero with analysis________

SIGNING DO PASS:

letter of intent

APPROVES PREVIOUS:

[ ] fiscal note(s) ___

[ 1 zero fiscal note(s)

[ ] zero fn/analysis  

(Date/Dept)

SIGNING:

~  ■ 1
" 1

Chairman's Signature



STATE OF ALASKA
1990 LEG IS LA T IV E  SESS ION

BILL VERSION:

PUBLISH D A T E :

2d CSHB 121

REQUEST : F I S C A L  N O T E
Rcvuion Date: _ _ ____________________________
Tide r -IftH no _ilL >cnf ncr;, ■ ■ ■
tnrlIvtHint;■ convicted of certain crime;,."

Sponsor: _
RcqUCStOr: Fnvrr_________________

Agency Affected: Department of Law 

B R U  ; E£2i££HLi£H—

Components:. Al l

E X P E N D IT U R E S /R E V E N U E S :  (Thousands of Dollars)
OPERATING 1 FY 91 FY 92 FY 93 FY 94 FY 95 FY 96

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND A STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

T O T A L  OPERATING -0- -C- -0- -0- -0* -0*

CAPITAL

REVENUE

FUN D I N G :  (Thousands of Pollan)

GD*fH(ALfUND 
FEDERAL FUNDS 
OTHER
TrifA l . ,

-0 - *0- -0 - •o - -0 - -0 -

POSITIONS:

FULLTTME
PART-TIME
TEMPORARY

-0- • - -0- -0- -0- -0-

A N A L Y S I S  : (Attach a separate page if nxaary)
TMt la  a jtn ten <j p ro v l t lo n  and, a t auch, I t  *111 not have a f l t e a l  Impact on the Department 
o f  Lem.

p ^ ^ K y .  Richard I .  Peguet, D irec to r ___________________________  Phone :
Division : Ae»1nUtn>Mvc Sorbets. ---------------------------- j --------- Da

I's.Ji.JL
Approved by Commissioner: Doualti P. PtH v.----------------Qrrrei-------  Dj
Agency: E -ra-t-ent ^  L»- _ -----------------------------------
Distribution (by preparer) :

Legislative Finance 
Legislative Sponsor 
Request*
Office of Management and Budget 
Lmpaaed Agcncyfies)

M«rch 27. 1990

Karch 27, 1990

1 .  1—  Of --------

/



g o O ^ ^ E a r "
C h e n o w e t h

\ •*

/

«

O F F E R E D  IN T HE  H O U S E  BY E ARNES

TO: CSHB 1 2 1 (HESS)

Page 1, line 8: C TiTLl':)
D el e te  " p e n a lt y  for"

Insert " d e f i n i t i o n  of"

Page 2, lines 25 - 26:

D e l e t e  " class A m i s d e m e a n o r  [CLASS C F E L O N Y] "

Insert "class C felony"

A M E N D M E N T
i f

/

- 1 -  A /3 /8 9



Offered: 3/17/89
Referred: Judiciary

g o 0 919hE

Original sponsor: Rules/Governor

UY TIIK HEALTH, EDUCATION AND
1 IN THE HOUSE SOCIAL SERVICES COMMITTEE
2 CS FOR HOUSE D ILL  NO. 121 (HESS)
3 IN THE LEGISLATURE OF THE STATE OF ALASKA
A SIXTEENTH LEGISLATURE - F IRST  SESSION
5 A BILL

6 F o r  an Act e n t i t l e d :  "An Act i ‘ l a t i n g  t o  c r im e s  o f  s e x u a l  a s s a u l t  on
7 m e n t a l l y  i n c a p a b le  o r  i n c a p a c i t a t e d  p e r s o n s ,  and
8 amending th e  p e n a l t y  f o r  th e  c r im e  o f  s e x u a l  a s s a u l t
9 i n  th e  t h i r d  d e g r e e ;  and p r o v i d i n g  f o r  an e f f e c t i v e

10 d a t e . "
’ I  DE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
12 *  S e c t i o n  1. AS 1 1 . 4 1 . 4 1 0 ( a )  i s  amended t o  r e a d :
13 ( a )  A p e r s o n  commits th e  c r im e  o f  s e x u a l  a s s a u l t  i n  th e  f i r s t
14 d e g re e  i f ,  be inR  any aRe ,
15 ( 1 )  [BEING ANY AGE,] th e  d e fe n d a n t  engages i n  s e x u a l  penc -
16 t r n t i o n  w i th  a n o t h e r  p e r s o n  w i th o u t  c o n se n t  o f  t h a t  p e r s o n ;
17 ( 2 )  [BEING ANY AGE,] th e  d e fe n d a n t  a t t em p ts  t o  engage in
18 s e x u a l  p e n e t r a t i o n  w i th  a n o t h e r  p e r s o n  w i th o u t  c o n sen t o f  t h a t  p e r s o n
19 and c au se s  s e r i o u s  p h y s i c a l  i n j u r y  t o  t h a t  p e r s o n ;
20 ( 3 )  [BEING OVER THE AGE OF 1 8 , ]  th e  d e fe n d a n t  engages i n
21 s e x u a l  p e n e t r a t i o n  w i t h  a n o t h e r  p e r s o n
22 (A )  who th e  d e fe n d a n t  knows i s  m e n t a l l y  i n c a p a b l e ;  and
23 ( B )  who i s  e n t r u s t e d  t o  th e  d e f e n d a n t ' s  c a re
24 ( i )  by a u t h o r i t y  o f  law ; o r
25 ( i t )  i n  a f a c i l i t y  o r  p rog ram  t h a t  i s  r e q u i r e d  by
?6  law t o  be l i c e n s e d  by th e  D epa rtm en t o f  H e a l t h  and S o c i a l
27 S e r v i c e s .
28 *  S e c .  2 .  AS 1 1 . 4 1 . 4 2 0 ( a )  i s  amended t o  r e a d :
29 ( a )  An o f f o n d e r  commits th e  c r im e  o f  s e x u a l  a s s a u l t  i n  the

H B 0 1 2 1 B CSHB 121(HESS)
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25
26
27

second d e g re e  i f
( 1 )  th e  o f f e n d e r  engages in  s e x u a l  c o n ta c t  w i th  a n o t h e r  

p e rs o n  w i th o u t  con sen t o f  t h a t  p e r s o n ;
( 2 )  [BEING OVER THE AGE OF 1 8 , J th e  o f f e n d e r  cngnges i n

s e x u a l  c o n ta c t  w i th  a p e rs o n
(A ) who th e  o f f e n d e r  knows i s  m e n t a l l y  i n c a p a b le ;  and
(B )  who i s  e n t r u s t e d  t o  th e  o f f e n d e r ' s  c a r e

( i )  by a u t h o r i t y  o f  law ;  o r
( i i )  i n  a f a c i l i t y  o r  p rog ram  th a t  i s  r e q u i r e d  by

law t o  be l i c e n s e d  by th e  D epa rtm ent o f  H e a l t h  and S o c i a l
S e r v i c e s ;  o r
( 3 )  [BEINC OVER THE AGE OF 1 8 , J th e  o f f e n d e r  engages i n

s e x u a l  p e n e t r a t i o n  w i th  a p e r s o n  who th e  o f f e n d e r  knows i s
(A ) m e n t a l l y  i n c a p a b le ;  o r
(B )  i n c a p a c i t a t e d .

*  Sec . 3 .  AS 1 1 . 6 1 , 6 2 5  i s  amended t o  r e a d :
S e c .  1 1 . 6 1 . 6 2 5 .  SEXUAL ASSAULT IN THE THIRD DEGREE. ( a )  An

o f f e n d e r  commits the c r im e  o f  s e x u a l  a s s a u l t  i n  th e  t h i r d  d e g re e  i f
[BEING OVER THE AGE OF 1 8 . ]  th e  o f f e n d e r  engages i n  s e x u a l  c o n t a c t
w i th  a p e r s o n  who th e  o f f e n d e r  knows i s

( 1 )  m e n t a l l y  i n c a p a b le ;  o r
( 2 )  i n c a p a c i t a t e d  [TEMPORARILY INCAPABLE OF APPRAISINC THE 

NATURE OF THE PERSON'S CONDUCT AND IS  PHYSICALLY UNABLE TO EXPRESS
UNWILLINGNESS TO ACT].

( b )  S exua l a s s a u l t  in  th e  t h i r d  d e g re e  i s  a c l a s s  A m isdem eano r 
[C U S S  C FELONY].

°  S ec . 6 .  T h is  A -t  t a k e s  e f f e c t  im m ed ia te ly  u n de r  AS 0 1 . 1 0 . 0 7 0 ( c ) ,

CbHB 121(HESS) *2- HB0121B
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HOUSE COMMITTEE REPORT

Date Referred: March 17, 198<

Date of Committee Action:

‘FURTHER REFERRALS:

T h e .J U D I C I A R Y . Committee considered: HB 121

HOUSE BILL NO. 121 [SEXUAL ASSAULT ON CERTAIN PERSONS]
"An Act relating to crimes of sexual assault on mentally incapable or 
incapacitated persons? and providing for an effective date."

RECOMMENDATIONS: , ‘,r,& & * & . , •  [ -:/J the same title
be replaced with -■ ,\C ['}><] a new title

[ ] have attached amendment(s)

do pass 

[ j do not pass

[ ] no recommendation

['. ] individual recommendations

[ ] additional referral to the Committee

ADOPTS:

ATTACHES NEW FISCAL NOTE(s):

(Dept)

[ ] fiscal impact_______________

[ ) zero fiscal note___________

letter of intent

APPROVES PREVIOUS:

[ ] fiscal note(s)

(Date/Dept)

[ ] zero with analysis_

[ ] zero fiscal note(s) *

[ )0 zero fn/analysis Le^j t/\-) '/
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Introduced: 1/27/89 go00919h
Referred: Health, Education &
Social Services and Judiciary

BY THE RULES COMMITTEE BY
1 IN THE HOUSE REQUEST OF THE GOVERNOR

2 HOUSE BILL NO. 121

3 IN THE LEGISLATURE OF THE STATE OF ALASKA

4 SIXTEENTH LEGISLATURE - FIRST SESSION

5 A BILL

6 For an Act entitled: "An Act relating to crimes of sexual assault on

7 mentally incapable or incapacitated persons; and

8 providing for an effective date."

9 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

10 * Section 1. AS 11.41.410(a) is amended to read:

11 (a) A person commits the crime of sexual assault in the first

12 degree if,

13 (1) being any age, the defendant engages in sexual pene-

14 tration with another person without consent of that person;

15 (2) being any age, the defendant attempts to engage in

16 sexual penetration with another person without consent of that person

17 and causes serious physical injury to that person;

18 (3) being any age [OVER THE AGE OF 18], the defendant

19 engages in sexual penetration with another person

20 (A) who the defendant knows is mentally incapable;

21 and

22 (B) who is entrusted to the defendant's care

23 (i) by authority of law; or

24 (ii) in a facility or program that is required by

25 law to be licensed by the Department of Health and Social

26 Services.

27 * Sec. 2. AS 11.41.420(a) is amended to read:

28 (a) An offender commits the crime of sexual assault in the

29 second degree if

H B O U I A  -1- H B  121



1 (1) the offender engages in sexual contact with another

2 person without consent of that person;

3 (2) [DEING OVER THE AGE OF 18,] the offender engages in

A sexual contact with a person

5 (A) who the offender knows is mentally incapable,

6 (B) who is entrusted to the offender's care

7 (i) by authority of law; or

8 (ii) in a facility or program that is required by

9 law to be licensed by the Department of Health and Social

10 Services; or

11 (3) [BEING OVER THE AGE OF 18,] the offender engages in

12 sexual penetration with a person who the offender knows is

13 (A) mentally incapable; or

14 (B) incapacitated.

15 * Sec. 3. AS 11.41.425(a) is amended to read:

16 (a) An offender commits the crime of sexual assault in the third

17 degree if [BEING OVER THE AGE OF 18,] the offender engages in sexual

18 contact with a person who the offender knows is

19 (1) mentally incapable; or

20 (2) incapacitated [TEMPORARILY INCAPABLE OF APPRAISING THE

21 NATURE OF THE PERSON'S CONDUCT AND IS PHYSICALLY UNABLE TO EXPRESS

22 UNWILLINGNESS TO ACT].

23 * Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

HU 121 - 2 - H B 0 1 2 1 A
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S7TVT COWPER. G O V E R N O R

R e :  H o u se  B i l l  545

S e x u a l  A s s a u l t  o f  M e n t a l l y  H a n d ic a p p e d  P e r s o n s

D e a r  C o m m it te e  M em bers

I  am an  A s s i s t a n t  D i s t r i c t  A t t o r n e y  i n  A n c h o r a g e  who 

p r o s e c u t e s  s e x u a l  a s s a u l t  c a s e s .  I  h a v e  r e v i e w e d  H o u se  B i l l  

545 w h ic h  p r o p o s e s  s i g n i f i c a n t  am endm ents  t o  t h e  s e x u a l  

a s s a u l t  l a w s  r e l a t i n g  t o  m e n t a l l y  h a n d i c a p p e d  v i c t i m s .  T h a t  

b i l l  g r e a t l y  i n c r e a s e s  t h e  p r o t e c t i o n  a g a i n s t  s e x u a l  

e x p l o i t a t i o n  o f  t h e  m e n t a l l y  h a n d ic a p p e d  b e y o n d  p r e s e n t  l a w .

The p r e s e n t  c r i m i n a l  s t a t u t e  o f  s e c o n d  d e g r e e  s e x u a l  

a s s a u l t  d o e s  n o t  a d e q u a t e l y  p r o t e c t  t h e  m e n t a l l y  h a n d ic a p p e d  

p e r s o n s  f ro m  s e x u a l  e x p l o i t a t i c n . I t  d o e s  n o t  c r i m i n a l i z e  

s e x u a l  c o n t a c t  c r i m e s  b u t  o n l y  p r o h i b i t s  s e x u a l  p e n e t r a t i o n .  

I t  p l a c e s  a n e a r  i m p o s s i b l e  b u r d e n  on  t h e  p r o s e c u t i o n  t o  p r o v e  

t h a t  t h e  m e n t a l  h a n d i c a p  w as  so  s e v e r e  t h a t  t h e  p e r s o n  d o e s  

n o t  e v e n  u n d e r s t a n d  t h e  n a t u r e  o f  t h e  c o n d u c t .  Some j u d g e s  

s a y  t h i s  means we h a v e  t o  p r o v e  t h e  v i c t i m  c a n n o t  e v e n  

co m p re h en d  t h a t  som eone i s  h a v in g  s e x  w i t h  th e m . The p r o p o s e d  

b i l l  o f f e r s  an a l t e r n a t i v e  by  a l l o w i n g  u s  i n s t e a d  t o  p r o v e  

t h a t  t h e  m e n t a l  h a n d i c a p  a f f e c t e d  t h e  v i c t i m ’ s a b i l i t y  t o  

e v a l u a t e  t h e  c o n s e q u e n c e s  o f  h e r  c o n d u c t  e v e n  i f  s h e  i s  

c a p a b l e  o f  k n o w in g  t h a t  s e x  i s  o c c u r r i n g .  The  p r e s e n t  s e c o n d  

d e g r e e  s t a t u t e  a l s o  i n c l u d e s  a r e q u i r e m e n t  t o  p r o v e  t h a t  t h e  

h a n d ic a p p e d  p e r s o n  w o u ld  n o t  h a v e  e n g a g e d  i n  t h e  c o n d u c t  had  

t h e y  b e e n  m e n t a l l y  n o r m a l :  The  s e x  m u s t  o c c u r  " u n d e r

c i r c u m s t a n c e s  i n  w h ic h  a p e r s o n  who i s  c a p a b l e  o f  a p p r a i s i n g  

t h e  n a t u r e  o f  t h e  c o n d u c t  w o u ld  n o t  e n g a g e  i n  s e x u a l  

p e n e t r a t i o n . "  S i n c e  i t  i s  v e r y  d i f f i c u l t  t o  p r o v e  t h a t  n o r m a l  

p e o p l e  w o u ld  n o t  h a v e  e n g a g e d  i n  s e x  u n d e r  m o s t  c i r c u m s t a n c e s ,  

i t  i s  u i f f i c u l t  t o  m e e t  t h i s  b u r d e n  o f  p r o o f .

Two 1987 c a s e s  i n  A n c h o r a g e  i l l u s t r a t e  t h e  p r o b le m s
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M a rc h  2 9 ,  1988 
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i n  th e  p r e s e n t  la w  w h ic h  w o u ld  b e  a l l e v i a t e d  by  t h e  p r o p o s e d  

b i l l .

O ur o f f i c e  p r o s e c u t e d  t h e  m a n a g e r  o f  an  a p a r t m e n t  

b u i l d i n g  w h ic h  had  a num ber o f  f e m a le  m e n t a l l y  h a n d ic a p p e d  

t e n a n t s  p l a c e d  t h e r e  by  a s o c i a l  s e r v i c e  a g e n c y .  He was

c o n v i c t e d  o f  s e x  c r i m e s  a g a i n s t  f o u r  o f  t h e s e  s e v e r e l y

m e n t a l l y  h a n d ic a p p e d  women who l i v e d  i n  t h e  c o m p le x .  He c o u l d  

o n l y  be  c o n v i c t e d  o f  a f e l o n y  on tw o  o f  them  b e c a u s e  he  o n l y  

p e n e t r a t e d  t h o s e  tw o .  The o t h e r  tw o  women w e r e  o n l y  f o n d l e d  

b y  h im . F o r  t h e s e  f o n d l i n g  c r i m e s  h e  c o u l d  o n l y  be  c o n v i c t e d  

o f  t h e  c l a s s  B m is d e m e a n o r  o f  h a r a s s m e n t  c a r r y i n g  a maximum 90 

d a y  j a i l  s e n t e n c e .

I n  a n o t h e r  c a s e  p r o s e c u t e d  l a s t  y e a r  t h e  j u d g e  

a c q u i t t e d  o n e  o f  tw o  d e f e n d a n t s  who w e r e  h a v in g  s e x  i n  a p a r k  

i n  b r o a d  d a y l i g h t  w i t h  a  s e v e r e l y  s c h i z o p h r e n i c  woman. 

E v e w i t n e s s e :  and  m e d i c a l  e v i d e n c e  p r o v e d  s h e  w as  b e i n g

f o r c i o l y  a s s a u l t e d .  A l l  o f  t h e  w i t n e s s e s  a g r e e  t h a t  t h e  woman 

w as  so  m e n t a l ]  v i l l  t h a t  s h e  c o u l d  n o t  e v e n  u n d e r s t a n d  t h a t  

t h e s e  men w e re  •’v i n g  s e x  w i t h  h e r .  P a r t  o f  t h e  r e a s o n  f o r  

t h e  a c q u i t t a l  w as  t h e  a m b ig u o u s  r e q u i r e m e n t  o f  p r e s e n t  l a w  t o  

p r o v e  t h a t  t h e  woman w o u ld  n o t  h a v e  e n g a g e d  i n  t h e  s e x u a l  

a c t i v i t y  had  s h e  b e e n  m e n t a l l y  n o r m a l .  The j u d g e  r e a s o n e d  

t h a t  e v e n  n o r m a l  p e o p l e  s o m e t im e s  e n g a g e  i n  g r o u p  s e x  i n  

p u b l i c  so  t h e  s t a t e  h ad  f a i l e d  t o  p r o v e  t h a t  e l e m e n t .  He f e l t  

t h e  o n l y  way t o  p r o v e  t h i s  e l e m e n t  w as  t o  p r o v e  t h a t  t h e  woman

w as  b e i n g  r a p e d  o r  b e i n g  p h y s i c a l l y  _ n j u r e d  b e c a u s e  t h i s  i s

t h e  o n l y  s e x u a l  a c t i v i t y  t o  w h ic h  n o r m a l  p e o p l e  w o u ld  n o t  

c o n s e n t .  B u t  he  a c q u i t t e d  h im  on t h e  r a p e  c h a r g e  a p p a re * .  l y  

b e c a u s e  t h e  woman d i d  n o t  t e s t i f y  s i n c e  sh e  w as  t o o  m e n t a l l y  

i l l  t o  b e  a c o m p e te n t  w i t n e s s .  I n  o t h e r  w o r d s ,  he  r u l e d  t h a t  

t o  p r o v e  s e c o n d  d e g r e e  s e x u a l  a s s a u l t  u n d e r  p r e s e n t  l a w  t h e  

s t a t e  h ad  t o  p r o v e  f i r s t  d e g r e e  s e x u a l  a s s a u l t ,  b u t  t h e  s t a t e  

c o u l d  n o t  p r o v e  f i r s t  d e g r e e  b e c a u s e  t h e  v i c t i m  w as  so  

m e n t a l l y  i l l .  T h i s  w as  t h e  s t r o n g e s t  c a s e  o f  s e c o n d  d e g r e e  

s e x u a l  a s s a u l t  w h ic h  c o u l d  b e  b r o u g h t  u n d e r  p r e s e n t  l a w  y e t  

t h e  j u d g e  a c q u i t t e d  t h e  d e f e n d a n t  an d  d i d  n o t  l e t  t h e  c a s e  go  

t o  t h e  j u r y .

A s  I  r e a d  H ou se  B i l l  545 i t  w o u ld  c r e a t e  a s t r o n g  

p o l i c y  f o r  p r o t e c t i n g  s e v e r e l y  m e n t a l l y  h a n d ic a p p e d  p e o p l e  

f r o m  s e x u a l  e x p l o i t a t i o n  b u t  w o u ld  n o t  c r i m i n a l i z e  c o n s e n s u a l
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s e x u a l  a c t i v i t y  b e tw e e n  t w i  h a n d i c a p p e d  p e o p l e  o r  s e x u a l  

a c t i v i t y  w i t h  p e r s o n s  who w e r e  n o t  s e v e r e l y  m e n t a l l y  

h a n d i c a p p e d . The p r o p o s e d  la w  r e q u i r e s  t h a t  t h e  m e n t a l  

h a n d i c a p  b e  so  s e v e r e  t h a t  t h e  p e r s o n  c a n n o t  e i t h e r  u n d e r s t a n d  

t h a t  s e x  i s  o c c u r r i n g  o r  c a n n o t  g i v e  in f o r m e d  c o n s e n t .  T h e s e  

p e o p l e  n e e d  t h e  p r o t e c t i o n  o f  t h e  c r i m i n a l  l a w s  w h ic h  t h i s  

b i l l  g i v e s  them  w i t h o u t  u n n e c e s s a r i l y  i n f r i n g i n g  on t h e i r  

p r i v a c y  and  s e x u a l  r i g h t s .

V e r y  t r u l y  y o u r s

GRACE BERG  S C H A IB L E  
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Section
9A.44.010.
9A.44.020.
9A.44.030.
9A.44.040.
9A.44.04S.

9A.44.050. 
9A.44.060. 
9A.44.070. 
9A.44.080. 
9A.44.090. 
9A.44.I00. 
9A.44.110. 
9A.44.120. 
9A.44.900. 
9A.44.901. 
9A.44.902.

Definitions.

Testimony— Evidence— Written motion— Admissibility. 
Defenses to prosecution under tins chapter.
Rape in the first degree.
Minimum term for first degree rape— Restrictions on release' 
from confinement— Application to offenses before July I 
1984. 'j

Rape in the second degree.
Rape in the third degree.
Statutory rape in the first degree.
Statutory rape in the second degree. j|>
Statutory rape in the third degree,
Indecent liberties. V

Repealed.
Admissibility of child's statement— Conditions.
Dccodifications and additions to this chapter.
Construction— Sections decodified and added to this chapter'; 
Effective date— 1979 ex.s. c 244. “

Library Reference*

Criminal practice, post trial proceed­
ings. departure from the guidelines, 
first offender, sec Wash.Prac vol 
13. Ferguson, § 4321.

Jun. instructions. •*!
Incest, definition, see Wash.Prac, 
sol 11. WPIC 46 OS. ,•

Sexual intercourse, definition, see 
Wash.Prac. sol II, WPJC <501.;

i. . i

WESTLAW Electronic Research
W E S T L A W  supplements West's Revised Code of Washington Annotated and 
is useful for additional research. Enter a citation in INSTA-CITE for.- 
display of any parallel citations and case history. Enter a constitution,' 
statute or rule citation in a case law database for cases of interest.

Example query for INSTA-CITE: IC 692 P.2d 874

Example query for Washington Constitution:
Const. Constitution /s 8 +3 5

Example query for statute: 59.12.030

Also, see the W E S T L A W  guide following the Preface pages of this volume.-
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c— Written motion— Admissibility,
tion under this chapter.
tree.

first degree rape— Restrictions on 
— Application lo offenses before

Jcgrcc,
grcc.

• first degree.
• .second degree, 
third degree.

I’s statement—Conditions.
additions lo this chapter. •
ns dccodificd and added to this chaptetv,ex.s. c 244.
r> Reference*

Jury instructions. /;
Incest, definition, see Wash.Prac.'*

vol. I I . WPIC 46 05. V
Scxu.il intercourse, definition. set; 
Wash Prac. vol. II. WPIC 45.0lX

cd-
cs,
ol

ilcctronlc Research

vised Code o f  Washington Annotated andp 
. Cuter a citation in INSTA-CITE fori, 
and ease history. Enter a constitution,\ 
se law database for cases o f  interest.^

IC 692 P.2d 874
Constitution:

9 yV.4 4 .OlO. Definitions

As used in this chapter:
(1 ) "Sexual in te rcourse" (a )  has its o rd in a ry  m ean ing and occu rs  

upon any penetra t ion , however slight, and
(b ) Also means an y  penetration o f  the vagina o r  anus however 

slight, by an object, when comm itted on  one person by another, 
whether such pe rsons arc o f  the same o r  opposite sex. except when 
such penetration is accomp lished fo r  m ed ica l ly  recognized t rea t­
ment o r  diagnostic purposes , and

(c) Also means an y  act o f  sexual contact between pe rsons in v o lv ­
ing the sex o rgans o f  one person and the mouth o r  anus o f  ano th e r 
whether such pe rsons are o f  the same o r  opposite sex.

(2 ) "M a rr ied "  m eans one who is lega lly  m arr ied  to another , but 
docs not inc lude a pe rson who is liv ing separate and upart f r om  his 
or her spouse and who has fi led in an app rop r ia te  cou rt f o r  legal 
..cparation o r  f o r  d isso lu t ion  o f  his o r  her marr iage .

(3 ) "Menta l incapacity”  is that cond it ion  existing at the time o f  
the offense which prevents a pe rson f r om  understand ing the na tu re 
01 consequences o f  the act o f  sexua l in te rcourse whether that 
condition is p roduced by illness, defect, the in f luence o f  a substance 
or f rom  some o the r cause;

(4 "Phys ica l ly  he lp less”  means a person who is unconscious o r  
fo r any o the r reason is phys ica lly  unab le  to com m un ica te  u n w i l l ­
ingness 10 an act;

(5 )  "F o rc ib le  c om pu ls ion "  means physica l fo rce which ove rcom es 
resistance, o r  a threat, express o r  implied, that places a person in 
fear o f  death o r  physica l in ju ry  to he rse lf  o r  h im se lf  o r  an o th e r 
person, o r  in fe a r  that she o r  he o r  ano the r pe rson w il l be k id ­
napped;

(6 ) “ Consent" means that at the time o f  the act o f  sexual in te r ­
course there arc actual w o rd s  o r  conduct indicating f ree ly  given 
agreement to have sexua l intercourse .
Formerly § 9.79.140, enacted by Laws 1975, 1st Excess., ch. 14. § 1. 
Recodified as § 9A.44.010 by Laws 1979, Ex.Sess.. ch. 244, § 17. cff. July I. 
1979. Amended by Laws 1981. ch. 123. § 1.

2.030 J
owing the Preface pages o f  this volume.’

2 0 6

H isto rica l N ote
Laws 1979. Ex.Sess . eh 244. V 17. re- 

codified the section.
law s  I ' t f t .  c h  !23. $ 1. in subse t. (2). 

added the n n fu a g e  fo llow ing ‘m eans 
one w bo is legally m a rn ed  lo  another*.

Source: 
la w s  1*73, p 187, ( 37. 
la w s  J909. ch. 249. % I8S 
KRS S 2*37.
Fo rm er t  9.79 030.
law s  1973.1st Ex-Sess.ch. 154. § 124

2 0 7



WASHINGTON CRIM INAL^. $fc*UAl- OFFENSES 9A .44 .050
Vi79) 23 of complaining witness where’Jp 

ling reason is shown. Slate v \ n
i inoAi « * * * * *

meting 
.i -kid 
ieni of 
prsl or 
al kid 
udion, 
Lfcling
tie was 
m g  or 
n light 
a! evi- 
tha t n 
mipul 
not be 
in un- 
'pping 
h.App

•ble to 
. phy*
- rape 
istruc- 
W a s h

ng reason .. m u w n .  atate v\|v
(1980) 94 W a s h  2d 733, 619 p ia r

In aitempicd rape prosecutio^i^ 
court did not abuse its discretion 
nving motion to have victim, whcTl 
received menial health treatment 
submit lo psychological eumirui, 
where defendant presented no com> 
ling reason w h y  victim should havtt 
muted lo possiblv traumatic psyehl^ 
examination w hen oilier more tradlik 
al and less mirusive means of assealj 
her credibility and perceptual ihff 
were presumably available, and I'frv 
court carefully left issue open for furth 
consideration if testimony showedftt 
victim's prior menial history mightLn 

had bearing upon her recitation* _ 
events at lime of incident. State val) 
m o s  (I9S0) 94 W a s h ’d 733. 619 ,P/ 
968 j-

In absence of any compelling reass 
motions judge did not abuse discrirnj 
by refusing to order a psychiatric ex*f> 
nation of alleged rape victim. Sui/f 
D e m o s  11979) 25 W a s h  App, 15, 605 T.' * 

  i.2d 733. 619t; •
j s  vsasn., 

786. affirmed 9 4 Wash.
nac

ra p e  
xsu. 
fail to 
•r was 
•c not 
over- 
guilt.

t con- 
H85)

'st-de-
cadly
•ntent
c n m e
unic-
iagni
W as h

elom-
»here
first

Vash

i
s dis 
aiion

22?

’68 .9’
23. Evidence

Evidence of secieio type tests. resuJu 
r which tended to some degree to mii/ 

it ore probable that defendant . ^  
guilts f rape and burglary with whfir 
he was charged, was properly admitted 
despite assertion lhai test results ucn 
irrelevant since they merely tended!" 
include him in class of people \*tr 
might have c o m m u t e d  rape. Staley 
Nicholas (1933) 3« Wash.App. 773,
P.2d 1356. •.£

Siaiements m ade by rape victtnmo 
physician for purpose of diagnosisfa 
treatment are considered inherent^ 
truttworth) because declarant's weU^O- 
m g  resu on truth of the statements 
Slate v Fleming (1°S0 ) 27 WaihAftL 
952. 621 P  2d 779. .‘i*

Test mo n y  of two victims, positive) 
identifying defendant as perpetrator^ 
two cnmes. was substaniial evident* 
which permitted jury lo disbelieve de­
fendants ahbt witnesses and to find de 
fendant guilty on two counts of fintdc 
gree rape while armed w u h  a deadly 
weapon Stale v. Edwards (1979) 1?’ 
Wash_App 893. 600 P_2d 566 
>

wdente showing lustful disposition 24. Unanimity r r JuryI ttoruvc »■— -■ o ---—  — , ------------

j.mld only be admitted in se* offense 
»here H tends to show lustful incli 

' ,„,n toward offended female. Stale v. 
whalon (1 9 7 0 ) I Wash.App. 785, 464 

r ; j7 J0
Ivulence of complaints m a d e  by fe- 

is restricted to bare complaint un 
^  oaieineni is strictly part of res j.Cs 
ur m  cases of rape and similar crmies 
si,in V King (1961) 58 Wash.2d 77, 360 

r.M 757-

Jury unanimity was not required on 
one of two alternative means charged in 
prosecution for (irsl-degrec rape charg­
ing commission by two alternative 

means, where constitutionally sufficient 
evidence supported both charged alter­
natives State v. Whitney (1987) 108 
W a s h  2d 506, 739 P.2d 1150.

9 ^ . 4 4 . 0 4 5 .  M in im u m  te rm  f o r  f i rs t  degree ra pe— Res t r ic t ion s  
on  re le a se  f r o m  con f in em en t— App lica t ion  to o f ­
fenses  b e fo re  Ju ly  I ,  19S4

\ o  person convicted o f  rape in the first degree sha ll be granted a 
deferred o r  suspended sentence except fo r  the purpose o f  comm it- 
inert I to an inp.-licnt trea tment faci lity : p rov id ed , That eve ry  person 
convicted o f  rap? in the f irs t degree shall be con fined f o r  a m in i ­
m u m  o f three years : P ro v id e d  f u r t h e r ,  Thai the boa rd  o f  p r ison 
terms and pa ro les  sha l l  have au tho r i ty  to set a pe riod  o f  c o n f in e ­
ment greater lh an  th ree yea rs  bit! sha l l never reduce ihc m in im um  
thrcc-ycar pe riod  o f  con f in em en t ; n o r  shall the board  re lease the 
convicted person du r ing  the first three years o f  con f in em en t as a 
result o f  any type o f  good t ime ca lcu la t ion ; no sha ll the depart­
ment o f  co rrec t ion s pe rm it the convic lcd person to p a r t i c i p l e  in 
any work re lease p ro g ram  o r  fu r lough  p rog ram  du r ing  the first 
three years o f  con f in em en t . This section applies o n ly  to  o f fenses 
committed p r io r  to J u ly  1, 1984.
Enacted by Laws 1982. ch. 192, § 12, cff April I. 1982.

L a w  Review Conuncnurfe*

Forcible rape in Washington— crimi­
nal and civil sanctions. 19 G o n u g a  
L Rev. 363 (1983/84).

Library Reference*

Sentencing guidelm*.,Rape
CJ.S. Rape 5 8 6  et seq 
Probation, deferred senlrncii. see 
Wwih.Prac. vol I), Fe guson. 
5 4318

mandatory 
m i n i m u m  lenience, ice W a i h  Prac. 
vol. 13. Ferguior.. v 4J07.

»<

9A.44.050. Rape In the second degree
( I )  A person is gu ilty  o f  ape in the second degree when, unde r 

circumstances not const itu ting rape in the first degree, the person 
engages in  sexual in te rcou rse  w ith ano th e r person:
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( a )  By fo rc ib le  com pu ls ion ; o r
( b )  W hen  the v ic t im  is incapab le o f  consent by reason of'b,. 

phys ica l ly  he lp less n r m en ta l ly  incapacitated.
( 2 )  Rape in t h .  second degree is a class H fe lony . ^

Formerly § 9.79,180. enacted by laves 1975, 1st F.x.Scvx,, ch. 
Amended by law s  1979. Kx.Scss., ch 244, § 2, elf. July I, 1979. Recoiflmi 
as § 9A 44.050 by law s  1979. F.x.Seu., ch 2-14. § 17, eff, July l . ' i o v  
Amended by law s  1983, ch. 118, § 2. i>

VHistorical Sole

laws 1979. F.x Scss. ch 244. «  2. 17. laws 1869. p 204. t, 35.
recodified the section; and. in subset. laws 1873, p. 187, § 37. i’-*
(2), preceding ‘felons" inserted "class Code 1881. §§ 812. 814. U'i,
B “; and follow.ne "felonV dcleicd *. l g S 6 p 8 4 § , ^
arid shall tie punished bs imprisonment j jggj th 19 6 I

.«     ,J W I ch! i t  ,4 .

U » >  1 0 * 3  ch m l  * 1  'he red «l | " ‘ „J,; l b .  7 C. |.' £
the introductory paragraph of subsec. i,„«iq.i ri, us\  . r’
«''■̂  • .......   •* on* ^Ts V w V s M i l :5 '•

Former §§ 9.79.010, 9.79.020.
Source : law s  1973, l i t  Ex.Sess., chi-* 154

Laws >854. p 80. § 33 h i  122. 123. ^ 3

t a w  R e v iew  C o m m e n t a r i e s  | J ^
Forcible rape in Washington— crimi 'JS

nal and civil sanctions. 19 Gonraga '■
LRev. 363 (I98.V84), ?.

.‘.i

library Reference! vt;

Rape «=*!. Rape, second degree, definition.Wi
CJ.S Rape § I ei seq W ash Prac. vol. II. WPIC 4L0i
Jury instructions. Rape, second degree, elements, see

Defenses, rape, second degree or in Wash Prac vol It. W PI C  41 JOi
decent liberties, see Wash.Prac. v
vol. I I .  WPIC 19.03 -*

I
Notes of Decisions

Corpus delicti t Proof that male person had k i s u J to-
included offenses 2 tercourse with female, not his wife, tod*

that at time she was incapable of pving>
  her consent thereto because of unsound*

ness of mind, would establish corpus 
I. Corpus delicti delicti of crime of rape under provisions?

Threat of defendant 1 0 lake his o w n  "ou s a’ito ^/fp^'s
child, in order to coerce defendant s e> M e p r  (1951) 37 Wash.2d 759. 226 ? 2 #
tranged wife into engaging in sesual in- ‘ ’
tercourse. constituicd a threat of kidnap- 2. Included offenses -4/
ping w he n  without legal authority and. Where defendant was charged with lis­
as ssKh. went to forcible compulsion so U U R In the second degree under section)
as to constitute crime of second-degree of statute relating to assault with inteat'
rape. State v. Tuitasi (1956) 46 W a s h  to commit a felony, defendant was also
Ap p 206. 729 P 2d 75 changed with attempted rape in the se^
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i. 118. § 2
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i. Ex.Sess., ch. 244. (, 17. cff, July
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not more

be end of 
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■ V
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laws I$69, p. 204. 5 JS.
Ij w s  IS73. p 187. § 37.
Code 1591. M  812. 814 
I j u s  IS8 6 , p 84. § | 

laws IS«37. ch 19, $ |. 
taws lrW .  ch 249. §$ 183 ig/ft
laws |9|9. ch 132. § I. :j*

laws 1937, ch. 74 § J.
Laws 1943, ch. 112. f, 1. '
R K S  §§ 2435. 2436. J
F o rm e r §4 9.79 010, 9,79.020. 
laws 1973. 1st Ex.Seu., <h.„ 

§§ 122.123. i f

4
\.1
, 41

» Review Commentaries

n—crimi*
Gontaga

•‘1  
1  

i
library References ;ry

Rape, second degree, definition)!; :i 
Wish.Prac. sol. II. W P I C  41/- 

Rape, second degree, dementi/'". . 
Wash.Prac. vol. II, W P I C  4ljo

ee or In 
ash Prac

. 3

N'ote* of Decisions

his o w n  
lam's es- 
?»ual in* 
' kidnap- 
•it> and. 
ilsion so 
d •degree i \ Aih

2 2 4

Proof ihat male perion had sexual jn 
lercourse with female, not his wife,"*atf 
that at time she was incapable of giving 
her consent thereto because of unsouho* 
ness of mind, would establish conjtt 
delicti of crime of rape under provisfom 
n o w  contained in this statute. Stated 
Meyer (1951) 37 Wash.2d 759. 226 P2d 
204. .c/

;Ctm
2 . Included offenaea .|

Wh e r e  defendant was charged with'as- 
sauli in the second dcgTee under section 
of statuie relating to assault with intip' 
to c o m m u  a felony, defendant was alt*> 
charged with attempted rape in tbepsev

t
V.

ilsiori1r.„<*e under forcible c o m p u  
,n of that sialule. and. under of 

js charged, pioved and instructed 
,,nVI 'ihe S.1111C evidence of physical vio 
ur"" (n 1(.| „( defendant constiluled 

kn‘' "...li * * * comnnlled with intent 

mi '-'I* flf" "°f *tic crime of 
, ,li in the seem dcpiee and the

•jiiiitiP1 1°

5 E x u a l  o f f e n s e s

sual mtricnuise

9A .44.060
• * * by forcible compulsion" elemeni 
of il>e crime of attempted rape in the 
second degree, only one ofiense was 
commuted, not two, appropriate rente 
dv was 10 vet aside the conviction of the 
lesser offense of attempted rape in the 
second degree Stale s King (1979) 22 
W a s h A p p  906. 594 P.2d 1350, affirmed 
93 Wash.2d 510. 610 P 2d 1322.

9,\,44.060. R ap e  in the th i rd  degree
( ! )  A person is gi lt\ o f  rape in lltc third degree when, under 

,f ! uinsioiK'cs not cons t itu t ing  rape in the first o r  second degrees, 
such person engages in sexua l in te rcourse with another person, nut 
married to the pe rpe t ra to r :  

ta) W he re  lite v ic t im  d id  not consent as defined in RCW  9A.44.- 
OiO(6). to sexual in te rcou rse  w ith  the pe rpe tra to r and such lack o f  
consent was c lea r ly  expressed by the victim's words o r  conduct, or

(b) Where there is th reat o f  substantia l un law fu l ha rm  to p rope r­
ty rights o f  the v ictim .

(2) Rape in the th i rd  degree is a class C fe lony .
Formerly § 9,79.190. enacted bv Laws 1975, 1st Ex.Sess., ch. 14, § 6. 
A m e n d e d  by Laws 1979. Ex.Sess., ch. 244, § 3. cff. July 1, 1979. Recodified 
as § 9A.44 060 by Laws 1979, Ex.Sess., ch. 244, § 17, eff. July 1. 1979.

Historical Note

Ijws 1979, Ex Scss,, ch. 244, §§ 3. 17. 
modified the section; .md, in subscc. 
(11(a), substituted a reference to R C W  
94 4 4,010(6) for a reference to R C W  
9 79 140(6), and, in subsec. (2). preced­
ing "felony" inserted "class C". and. fol­
lowing "felony" dclcied *. and shall be 
punished by imprisonment in the state 
penitentiary for not m or e  than five 

sears".

Source:

Ij w s  1854, p. 80, § 33

Ij w s  1869, p. 204, § 35.
Laws 1873. p. 187. § 37.
Code 1881. §§ 812, 814.
Laws 1886. p. 84, § 1.
I j w s  1897. ch. 19. § I.
Laws 1909. ch. 2 4 9 . §§ 183. 164 
I j w s  1919, ch. 132. § 1.
Laws 1937, ch. 74. § *
Laws 1943. ch. 112. § 1.
R R S  §§ 2435. 2436.
Former §§ 9.79.010. 9.79.020.
Laws 1973, 1st Ex.Sess., ch. 154. 

§§ 122, 123.

L a w  Review Commentaries

Forcible rape in Washington— crimi­
nal and civil sanctions 19 Gonzaga 
L.Rev. 363 (1983/84).

Rape «=»1.
CJ5 . Rape § 1 el seq.
Jury instructions, rape, third degree

Library Reference*
Definition, see Wash.Prac. vol. 11, 
W P I C  42.01.

Elements, see Wash.Prac. vol. 11, 
W P I C  42.02.
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9A.44.090

Intent I
Marriage subsequent lo offenie J 
Multiple conviction* (or nine act 

Pregnancy 4 
Sen life of victim 2

I. Intent

Every laying on of hands upon female 
of age of fifteen does noi necessarily 
lir.plv inienl lo lute carnal knowledge 
Slate v leach (I*>50) 16 Wash.2d 641, 

2 l<J P 2d 072

VN,.j HINCTON crim in al cooi

r
Note* of Decision* (!•

J. Marriage lubtrquenl to offena« \k

In prosecution for statutory raj* £  I 
one under ape of consent, w h o  had tinct i ' 
maincd defendant, H tv error to requiref 
wife to appear in court for purpe^* c /T  '  
being identified by witness, when herb ‘ 
condition av lo pregnancy wav apparent^* 
and could be observed by jury, thereby S' * 
in reality compelling wife to become wtt- iJ { 
n e w  againvt defendant State c VVmnett *

2 Sex life of victim

In a prosecution for carnal knowledge 
of female child, testimony concerning 
prior acts of intercourse between dc 
fvndant and prosecuting witness is ad­
missible lo show Ins lustful disposition 
toward her. State s Harold (1^54) 45 
W a s h  2d 505. 275 P 2d 895

Stale was noi required lo prove previ 
ous chastity of prosecuting wmness, nor 
would proof of unchattiiy in any way 
rebul slate's proof that defendant carnal­
ly knew female, or that she was under 
age of eighteen years, or that she was 
not his wife, since former statute merely 
recited "any female child under ihe age 
of eighteen years," noi any chaste female 
under eighteen sears of age State s 
I.mlon (|9S0> 36 Wash.2d 67. 216 P 2d 

761.

In prosecution for siaiuiory rape, evi­
dence lhai prosecutrix had sexual inter 
course with others is not admissible 
Stale v. Gav (1914) 82 W ash 423. M 4  P 
711.

(1907) 48 W ash <»?, |* 004

4 Pregnancy

Instruction that pregnancy of com. 
plaining witness is noi in and of iticljf 
evidence lhat defendant is guilty of spe­
cific act of carnal knowledge chargrd in 
information, is correct statement of law, 
and sufficient cautionary instruction, iI  
anv he needed Stale v Jennen (|96|) 
V* Wa s h  2d 171. 36l P 2d 739

In prosecution for carnal knowledge 
of female under jgc •( consent, it it not 
error lo |ver m u  jury lo consider pregnan­
cy of prosecuting witness as evidence 
that offense has been commuted and of 
time al which it occurred Slate v. Jen­
nen (1961) 58 W as h  2d 171. 361 P.2d 
739

Where charge is carnal knowledge of 
child, pregnancy ;an be shown, as it 
proves corpus delicti and affects credi­
bility of prosecutrix. Slate v Chambers 
(1957) 50 W  ash 2d 139. 309 P 2d 1055.

J Multiple convictions for tame ad
Legislature did not intend that defend­

ant be consicied of both nonconscnsual 
rape and statutory rape for single art of 
intercourse Stale s (hrgen (1952) 33 
W a s h  App I. 651 P 2d 240

• r

J

9A.44.100. Indecent liberties

( 1 )  A person is gu i l lv  o f  indecent libert ies when he knowingly 
causes ano the r person who is not his spouse to have sexual contacl .r 
w ith h im  o r  another:

( a )  B y  fo rc ib le  compu ls ion ; o r  ^
( b )  W hen  the o the r person is less than fou rteen  years o f  age; o r  j

,  I
( c )  W hen  the o the r person is less .han sixteen years o f  age and 

the pe rpe tra to r is m ore than forty-eight months o ld e r  than th e . '  
pe rson  and is in a position o f  au tho r i ty  over the person; o r . , ’ .
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•f Decisions

J. Ma r r L g e  iubwi|U(nl lo olfrm«

In proves u m m  for statutory rap*
• one under age i.f totiwni, w h o  had ttiuj 

married defendant, it i\ error to reouirt1 

wife to J|'|<rar ir (ourI for purpow ^  
being idcnnfird h\ witness, when her 
condition a* 10 prrgn.tnrv wac uppa/tni 
and could he observed hi jury, thereby’ 
in realm compelling wife to become wig 
n e w  against defendant States Winnttir 
(1V07) 4{« Wi s h  « • 92 I’ 004 I

4

4. Pregnanes t
Instruction that prep nan > of c o m  j  

plaining witness it not in and of itself! 
evidence tha defendant it guilty of »p*.« 
cific a d  of carnal knowledge charged in I 
information, it correct itatement of law, * 
and tufficicni cautionary mttruction. if1- 
ans be needed States Jennen <196|) 1 
58 Wash.2d 171. JeS P.2d 739

In prosecution for carnal knowledge’/ 
of female under ape of content, it it ncr y

WASHINGTON’ CR IM IN A L COD\

e rro r  to pe rm it ju rs to  con tid e r pregnon- 
cy o f prosecu ting  w u n r u  a t ev idence1 
th a t o f f c n v  ha t b een  com m uted and o ff, 
tim e at w h ich  ii o c cu rred  State t. J e n s  
nen  (1961) 5* W ash 2d 171. 361 P .2d'■> 
739 \

W here charpe  it ra rn a l knowledge of e 
ch ild , pregnancy -an l>e thown. as it t 
p r o t e t  c o rp u t de licti and a f lrc tt  credi-1* 
b ility  of p m ie r u tn i .  S tate t  Chamber* » 
(1937) 50 W a s h  2d 139 309 P 2d 1055..

5. M u ltip le  c n n tfc i l 'in t fo r tam e act 
L eg is la tu re  did no t in tend that defend- •„ 

an t be convicted o f bo th  n o n con ten n a J  } 
rape  and  sta tu to ry ra p e  fo r tingle act of J. 
in te rcou rse . S u i t  t .  D irgen (1992) 3J i 
Wath-App f. 651 P J d  240. K

r
•9 .
I

cnt l ib e r t ie s  when he know ing ly X" 
his spouse lo  h a te  sexual contact |

:ss th an  fou r teen  ye a rs  o f  age; or/ ,
7css than  sixteen y e a rs  o f  age and * 

r ty< igh t m on th s  o ld e r  than the ! 
a u th o r i ty  over the person; or/*

12 I

s e x u a l  O FFEN SES 9A .44 .100

( t l j  W hen  the o ther person is incapable o f  consent by reason o f  
being m en ia l ly  defective, m en ta l ly  incapacitated, o r phys ica l ly  h e lp ­
less-

( 2 )  F o r  pu rposes o f  this section:
(,n) "Sexua l contact" means any touching o f the sexua l o r  other 

intimate parts o f  a person done fo r  the purpose o f  g ra ti fy ing sexual 
desire o f  e i the r party.

(b )  "P e rs on  in a posit ion o f  authority" means any person w ho  is a 
parent o r  acting in the p lace o f  a parent and is charged with an> o f 
a pa ren t ’s rights, duties, o r  responsibilities to a child, o r  a person 
yvho is charged with any duty o r  responsib i lity f o r  the health, 
we lfare , educa t ion , o r  superv is ion o f  a ch ild , either independently 
or th rough ano the r ,  n o  m a i le r  how b r ie f ly , at the t ime o f  the acl.

(3 )  Indecen t liberties is a class B fe lony .
Formerly § 9A 88 100. enacted hi Laws 1975. 1st F.vScss.. ch 260. 
4 9 A 88 100. Recodified as § 9A 44 100 by Laws 1979. F.x.Sess.. ch 244. 
4 17. eff. July I. 1979. Amended by Laws 1986. ch. 131. § I.

Historical .Vole

Laws 1979. E x c e s s . ch. 244. 4 17. re 
codified ihe  section without change , 

Ijw s  1986, ch. 131. 4 I. In subsec. (I), 
inserted subd. (c); reletlcred former 
v u W  (C) as (d). in subset. (2 ). inverted 
subdivision designation '(a)"; and added 
subd lb)

Source:
Code 1881. 4 816

laws 1905. Ch 3). 4 I.
Laws 1909. ch 249. 44 189. 190 

Laws 1935. ch. 74, 4 2.
R R S  44 2441. 2442 
Former 44 9.79.070. 9 79 0S0 
Laws 1955. ch 127. 4 I. 
laws 1973. lu E v S e w .  ch 

44 178 >29

154.

t aw  Review Com m en taries
Impact of c o m m o n  law and reform 

statute* on rape prosecutions Wallace 
0  Loh 55 W a s h  L  Rev 543 (I9S0)

Library References
Infants «»I3. 20.
Obscenity «*3
C J 5  Assault and Battery 4 74 
CJ.S. Infants 44 5 et seq. 95 et seq 
CJ.S. Obscenity 4 8 et seq 
Jun. instructions.

Defense*, rape, second depree or in 
decent liberties *ee W a s h  Prac 
sol II. W P I C  19 03 

Indecent l.beniet. definition, see 
W a s h  Prac *0 ! It. W P I C  49 01

Indecent l.bemt*. element* tee 
W a s h  Prac. sol II. W P I C  49 02 

Indecent liberties, tesual contact, 
definition, tee WathPrae. vol II. 

W  PIC 49 03 
Scsual intercourse, definition, w e  

W a s h  Prac vol II. W P I C  4S0I 

Word* and Phraw* (Perm £d )

W L S T L A W  E lec tron ic  R r search 
S e t WESTLAW guide fo llow ing the  Preface of thi* volume
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HOUSE COMMITTEE REPORT
Date Referred: January 27, 1989 FURTHER REFERRALS: JUDICIARY

Date of Committee Action: 3 / / & /

The HEALTH. EDUCATION & SOCIAL SERVICES Comnittee recomnends that:

HOUSE BILL NO. 121 [SEXUAL &SSAULT ON CERTAIN PERSONS]
MAn Act relating to crimes of sexual assault on mentally incapable or 
incapacitated persons; and providing for an effective date."

(7)

( ^ ]  be replaced with C ^ 5
[ ] the same title
[ * )  a new title

[ ] have attached amendment(s)

do pass 
do not pass 
no recommendation 
individual recommendations 
additional referral to the Committee

ADOPTS:  letter of intent

ATTACHES NEW FISCAL NOTE(s):

[ ] fiscal impact

C ] zero fiscal note

[ ] zero with analysis

APPROVES PREVIOUS:

[ ] fiscal note(s) published:

[ PC3 zero fiscal notes(s) published:

 1/ 1 7 / s i _________________

SIGNING OTHER THAN DO PASS:
(Do Not Pass, No Recommendation, Amend)



s t c v c  cowpcn
oovcoHon 1 •

, 'n / >|

S T A T  K O  1' A  I. A  ft K A 
o f f i c e o r rue oov tiiN on 

J u k i a u

January 27, 1909

The Honorable Sam Cotten 
Speaker of the House 
Alaska State Legislature 
P.O. Box V 
Juneau, AK 99811

Dear Mr. Speaker:

Under the authority of art. Ill, sec. 18, of the Alaska 
Constitution, I am transmitting a bill that corrects 
inequities in the law relating to sexual assault of mentally 
incapable and incapacitated persons. The current law was 
amended last year by CSHB 5 4 5 (Jud), which was signed into 
law as ch. 96, SLA 1988.

The inequity was created by an oversight, and had the effect 
of changing an uncontroversial law that had been in effect 
since the 1978 criminal code revision took effect. The main 
problem lies in the age element added to several provisions. 
For example, as a result of last year's amendments, if a 
19-year-old and a 17-year-old sexually assault a person they 
know to be incapacitated, the 19-year-old could be pros­
ecuted for a class B felony, and the 17-year-old would not 
have violated the law. Under prior law, both offenders 
could have been prosecuted.

A similar inequity is present in those portions of last 
year's amendments that stated new crimes. For example, if a 
19-year-old orderly in a licensed facility and a 17-year-old 
orderly in a licensed facility sexually assault a person 
they know to be mentally incapable, the 19-year-old could be 
prosecuted for an unclassified felony, and the 17-year-old 
would not havo violated the law.

In addition, the bill substitutes the word "incapacitated," 
in AS 11.41.425(a)(2), for the existing law's description of 
the condition of being incapacitated. This change is made 
because "incapacitated" is defined in AS 11.41.470(1), and 
there i3 no need to repeat the^ianguage of the definition.

I urge your favorable action/on this h i l l A

V sYncorattTX J  y

teve Cowper 
overnor
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nor In the fourth degree.
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lion under pr* I W U  •erliuu
- Se* Moor * Stale, I’t App

I I iKiU No A3l5 i,709l'Vd4#H

lion and aentrncr undrr 
•ecUon upheld .S»r llepp v
App O p  N o  390 (File N o  
l*2d 712 (I984i

Ion reversed. —  Conviriion
prr-l'JHJ veraion of thi* wdmii
rd where the jury wa» noi prop-
icted regard ing  the rulp Me
e for the crunr Poll* v Sun
No 653 (File No A-247i, 712 9851
In light of Mink v. State. -
ng • non ju ry  tr ia l u n d rr tin* 

it read  before 1983 wu* r»- 
application o f th e  upecific in- 
fd th a t th r  d r frn d an t acted 
ific in ten t to achieve hi* own 

al o r th e  a e iu a l arouaal of the 
in v Slate, C t App Op No 
A-589), 711 P  2d 533 119851 

• Higg* v S ta te . C t App Op 
e No A 46). 676 P  2d 610

ite  * K H , Ct. App Op No 
77681. 683 P  2d 269 < 19»4*. 
e .C t App Op No 591 'File 
’ 5 P  2d 272 (1986.. Agwiak
\pp O p  N o  789 (File No 
’ 2d (1988.

vfense. In n prosecu- 
•t n defense that the 
te legal spouse of the

a prosecution under 
nse that, at the time 
use of the defendant 
n>ent of the victim. 
41.440, whenever a 
on a victim's being 
*t. at the time of the 
•d the victim to be

f 11 41 450 Criminal Law 4 11 41 470

Effect of amendment* —  The 1985 
amendment rewrote «u buret ion <a>

N O T E S  T O  D E C I S I O N S

Applied in .lager v State. Cl App Op 
No 772 (File No A  II4M, P 2d 
<I9HH|

See. 11.41.450. Incest.

N O T E S  T O  D E C I S I O N S

Cited in Theodore v Slate. Ct App Op 
No  435 (File No A 5541, 692 P  2d 087 
l1985)

Sec. 11.41.455. Unlawful exploitation of a minor.

N O T E S  T O  D E C I S I O N S

Conviction and rnlenre upheld. —  
See Drpp v Slate. Ct App Op No. 390 
(File No 7002>, 6 8 6  P 2d 712 (1984)

Sec. 11.41.470 Definitions. For purposes of AS 11.41.410 — 
11 41,470, unless the context requires otherwise,

(1) "incapacitated" means temporarily incapable of appraising the 
nature of one's own conduct and physically unable to express unwill­
ingness to act;

(2) "mentally incapable" means a person who suffers from n mental 
disease or defect that renders the person incapable of understanding 
the nature of consequences of the person’s conduct, including the po­
tential for harm to that person;

(3) "victim" means the person alleged to have been subjected to 
sexual assault in any degree or sexual abuse of a minor in any degree;

141 "without consent" means that a person
(A) with or wrhout resisting, is coerced by the use of force against a 

person or property, or by the express or implied threat of death, immi­
nent physical injury, or kidnapping to be inflicted on anyone; or

(B) is incapacitated as a result of an act of the defendant. (§ 3 ch 
166 SLA 1978; am § 5 ch 78 SLA 1983; am § 5 ch 96 SLA 1988)

Rrvinor'a notes. —  Reorganized in 
1988 to alphabetize the defined terms

Effect of amendment*. —  The 1988 
amendment inserted paragraph (2 ).



5 11.41.110 Alaska Statutes Kiuti.ement § 11.41.110

tmnnl or knowing ruiidut'l Hidgily v
Sl.ili-, Cl A|i|> <)|i N u  727 • K»!«• Nns
A  JO. A-43. A  5fi», 7.'!!* I* 2d 1209 «I!4H7> 

M a x i m u m  m-ntrnti' fur rirxl-ili-gm- 
murder uphold.
See Hi ley v ,Stale. Cl. App D p  Nu ti-'ll) 

iFile Nu A-125HI. I’2d (IflHlli 
Sonlence upheld. See Truvelileml 

v Stale, Sup I't O p  N o  107 iFile No 
A IM'. 669 1'2d 41M iliMM), U-wn, v 
Slnle ('I App O p  N o  673 I File No
A-793>, 701 P 2d 60 i I907i, Jackson v 
Stale. Ct App O p  N o  781 I File No
A  20261, I* 2d ' 190 81

Where two defendant* were convicted of 
first-decree murder and one of second de­
cree murder for the same crime, the sen- 
Umcing judge was entitled to make ho. 
own evaluation of the evidence in deriding 
how culpahlc was the Indiavior of the one 
convicted of second-depree murder, and 
where the record before the jury sufficed 
to support the conclusion that she was a* 
guilty of premeditated murder as were the 
other defendants, the m a x i m u m  term of 
99 years received by each of the defen­
dants, though certainly severe, was justi­
fied by the extreme nature of their crime. 
Kidgely v. State, Ct. App. O p  No. 727 
(File Nos. A-30, A-43, A-56i, 739 P2d 
1299 (1987i 
Sentence of consecutive 99-year terms 

for two murders is not clearly mistaken 
where the defendant presents a risk of 
continued criminal conduct which would 
seriously threaten the public safety. 
KrefolT v Stale. Ct Ap p Op. N o  487 
• File No A-1831, P.2d 11985* 
Sentence for attempted first drgrre 

murder upheld. —  See Suael v. State.

t'l App Dp No 4f»4 I File N o A-7H). 697 
P 2d Id.Vi 119851 
Conviction mill sentence affirmed, 
See Clifton v Stale. Ct App Op. No. 

6fi7 iFile No. A-853i, 728 P 2d 649 119861.
Convictions for first-degree a nd  sec­

ond-degree murder affirmed but sen­
tence remanded for consideration of 
consecutive sentencing. —  See Tucker 
v Slate, (!l App Op No 633 (File No 
A  9l8i, * 2d 119861
Conv ion reversed wher e trial 

court's finding of voluntary Miranda 

waiver was in error. —  See Hampel v. 
Stall-, Cl App Op. No 517 (File No. 
73981. 706 P 2d 1173 (1985).
Conviction reversed because of ad- 

mission of improperly seized evidence. 
—  See Lowry v, Slate, Ct. App. Op. No 
526 (File No. A-249), 707 P.2d 280 (1985).
Cited in Lerchenstein v. State, Ct. App. 

Op No 453 (File No. 7729), 697 P.2d 312 
(1985); Hurt v. State,Ct. App. Op. No. 482 
(File No A-295), 702 P.2d 651 (1985); 
Ridgelv v. State, Cl. App. Op. No. 503 
(File No A -30, A-43, A-56), 705 P.2d 924
(1985); Peckham v. State, Ct. App. Op. 
No. 639 (File No. 7029), P.2d

119H6i; Hastings v. Stale, Ct. App. Op. 
No. 706 (File No. A-602), P.2d

(19871, Clifton v. State, Sup. Ct. Op. 
N o  3280 (File No. S-1945), P.2d

ll98Hi; Peel v. State, Ct. App. Op. No. 
793 iFile No A-2293i, 752 P.2d 472 
i I988i; f'ole v Stale, Ct App. Op. No. 805 
(File No A-1505(, P 2d <1988);
Ciervo v State. Ct. App Op. No. 813 (File 
No A-2n.ni. P 2d (1 9 8 8 1.

Sec. 11.41.110. Murder in the second degree fa) A person com­
mits the crime of murder in the second degree i

111 with intent to cause serious physical injury to another person or 
knowing that the conduct is substantially certain to cause death or 
serious physical injury to another person, the person causes the death 
of any person;

(2) the person knowingly engages in conduct that results in the 
death of another person under circumstances manifesting an extreme 
indifference to the value of human life; or

(3) acting either alone or with one or more persons, the person 
commits or attempts to commit arson in the first degree, kidnapping, 
sexual assault in the first degree under AS 11.4.L41Qtal(-l4-or-(2). . 
sexual assault in the second degree, burglary in the first degree, es­
cape in the first or second degree, or robbery in any degree and, in the 
course of or in furtherance of that crime, or in immediate flight from
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that crime, uny person causes the death o f a person other than one o f 
the participants.

(b) Murder in the second degree is an unclassified fe lony and is 
punishable as provided in AS 12.55. ($ 5 ch 166 SLA 1978; am S 1 ch 
66 SLA 1988)
Effect of amendments. —  The 1988 

amendment, effective M ay 28, 1988, sub- 

istituted "knowingly engages in conduct" 
for "intentionally performs an net" in sub­
section (UH2 )

legislative history reports. —  For 
Mouse letter of intent on ch. 6 6 . S L A  1988 
iCSHB 237 (iludl), which amended this 
section, see 1988 Mouse Journal 
2330-2337.

N O T E S  T O  D E C I S I O N S

I'

I. General Consideration.

I. G E N E R A L  C O N S I D E R A T I O N .

Substantial certainty to cause denlh 
and extreme indifference to value of 
h u m a n  life. —  Where an eyewitness saw 
defendant's passengers screaming for him 
to stop, and the record reflected that de­
fendant's vehicle left the road in the pro­
cess of attempting to negotiate a turn at 
85 m.p.h., that defendant was well aware 
of the turn's dangerousness, having lived 
in the r.rea for m a n y  years, and having 
driven the road and negotiated the same 
curve well over a hundred times, the jury 
was justified in concluding that the defen­
dant was substantially certain to cause 
his passengers' deaths and that he mani­
fested an extreme indifference lo the 
value of human life. Stiegele v. Stale. Ct. 
App. Op. No. 580 (File No. A-694), 714 
P.2d 356 (19861.
Mu rder committed with automobile. 

—  Where a dlive!'s l ecklessnes.-. mani­
fests an extreme indifference to human 
life, he can be charged with murder even 
though the instrument by which he causes 
death is an automobile. Pears v. Stale. Ct. 
App. Op No. 309 (File No. 6783), 672 P.2d 
903 (19831. rev'd on other grounds. Sup. 
Ct. Op. No. 2931 (File No. S-2081, 698 
P.2d 1198 <1985).
Offense of attempted second-degree 

murder wa s an impossibility. Huitt v. 
State, Ct. App Op. No. 348 (File No. 
7141). 678 P.2d 415 11984».
Instructions. —  The trial court did not 

err in declining to instruct the jury con­
cerning imperfect self defense. Balentine 
v. State, Ct. App. Op. No. 538 (File No. 
A-381), 707 P.2d 922 (1985).
In prosecution for extreme indifference 

murder, a fair reading of the given in­

structions in their entirety adequately 
conveyed the idea of defendant's subjec­
tive awareness or the risk to the jury. 
Stale v. Johnson, Sup. Ct. Op. No. 3064 
(File No. S-61G), 720 P.2d 37 (1986).

First conviction or murder for motor 
vehicle homicide. —  See Pears v. Stale, 
Ct. App. Op. No. 309 (File No. 6783), 672 
P.2d 903 (1983), rev'd on other grounds, 
Sup. Ct. Op. No. 2931 (File No. S-208), 
698 P.2d 1198 (1985).

Exclusion of evidence relating to 
proximate cause not error. —  See 
Kusmider v. State, Ct. App. Op. No. 404 
(File No. 7845). 6 8 8  P.2d 957 (1984).

Conviction affirmed. —  See Castillo 
v. State, Sup. Ct. Op. No. 2124 (File No. 
45611. 614 P.2d 756 (19801; Kusmider v. 
State. Ct. App. Op. No. 404 (File No. 
7845). 6 8 8  P.2d 957 (1984).
Stiegele v. State, Ct. App. Op. No. 580 

(File No. A-6941. 714 P.2d 356 U986i.
Conviction and sentence affirmed. 

—  See Ahruska v. State, Ct. App. Op. No. 
502 (File No. 76721, 705 P.2d 1261 (1985i.
Conviction reversed where trial 

court erred in instructing jury on self- 
defense. —  See Klumb v. State. Ct. App. 
Op. No. 575 (File No A-859i, 712 P.2d 909
(1986).
Conviction reversed because of judi­

cial error in not granting defendant's 
motion for change of venue. —  Nickolai 
v. State, Ct. App. Op. No. 545 (File No. 
A-610), 708 P.2d 1292 (1985).
Sentence upheld. —  See Minchow v. 

State, Ct. App. Op. No. 299 (File No. 
A-15). 670 P. 2d 719 (1983); Pears v. State. 
Ct. App. Op. No. 309 (File No 6783), 672 
P.2 d 903 (1983); Jim mv  v. State, Sup. Ct. 
Op. No. 409 (File No. A-51), 689 P.2d 504 
(1984); Komakhuk v. Stale, Ct. App. Op.
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Collatcrnl references. —  1 Am. Jur. 
2d, AI>duction and Kidnapping, <) 1 el seq.

1 C.J.S., Ahduclion. S 1 et seq.; 51 
C  J S.. Kidnapping. & 1 et seq.

Forcing another lo transport one as 
constituting ofTense of kidnapping or of 
abduction. 62 A L R  200
Fiction of loss of services as a condition 

of action for abduction of child. 72 A L R  
847.

Kidnapping or other criminal ofTense by 
luking or removal of child by. or under 
Authority of. parent, or one in loco 
parentis. 77 A L R  317.
Offense of abduction or kidnapping us 

alTected bv defendant’s belief :n legality of 
his act, l id A L R  870

Fraud or fulse pretenses, kidnapping by, 
95 ALR2d 450.

What is harm within provisions of slat. 
utes increasing penally for kidnapping 
where victim sufTers hurrn. 11 ALROd 
1053.
Seizure or detention for purposes of co m­

mitting rape, robbery, or similar offense ns 
constituting separate crime of kidnapping, 
43 ALR3d 699

Necessity and su'.lciency of showing, in 
kidnapping prosecution, that detention 
was with intent to "secretly" confine 
victim, 98 ALR.'ld 733.

Sec. 11.41.300. Kidnapping, (a) A  person commits the crime of 
kidnapping if

(1) the person restrains another with intent to

(A) hold the restrained person for ransom, reward, or other payment;

(B) use the restrained person as a shield or hostage;

(C) inflict physical injury upon or sexually assault the restrained 
person or place the restrained person or a third person in apprehension 
that any person will be subjected to serious physical injury or sexual 
assault;

(D) interfere with the performance of a governmental or political 
function; or

(E) facilitate the commission of a felony or flight after commission 
of a felony; or

(21 the person restrains another

iA> by secreting and holding the restrained person in a place where 
the restrained person is not likely to be found; or

<B> under circumstances which expose the restrained person to a 
substantial risk of serious physical injury.

<b) In a prosecution under (a)(2)(A) of this section, it is an affirma­
tive defense that

(1) the defendant was a relative of the victim;

(2) the victim was a child under 18 years of age or an incompetent 
person; and

(3) the primary intent of the defendant was to assume custody of the 
victim.

(c) Except as provided in (d) of this section, kidnapping is an 
unclassified felony and is punishable as provided in A S  12.55.
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(d) In n prosecution fo r  kidnapping, it is an affirmative defense 
which reduces the crime to a class A felony thnt the defendant 
vo lunturi ly caused the re le ase  o f  the victim alive in a safe place before 
urrest, o r  w ithin 24 hou rs  a f te r  a r res t , without having caused serious 
physical in ju ry to the v ic t im  and without having engaged in conduct 
described in AS 1 1 .4 1 .4 10 (a ) (1 )  o r  (2) o r  11,41.420. (fc 3 ch 1(36 SLA 
1978; am S 7 ch 102 SLA  1980)

CrimH references. —  For punishment. 
Bee AS 12.55 1251 le.
Effect of amendment!*. —  The I9HIJ 

amendment Inserted "or sexually assault 
him" following "injury upon him" near the 
beginning of subparagraph laiiluC), und 
lidded "or sexual assault" at the end of sub­

paragraph tan 1 MCi 
Legislative history reports. —  For a 

report on Chapter 102, SL A 1980 (HCS 
C SS  ft 5111, see 1980 Senate Journal 
Supplement, Na. 41. May 29,1980, or 1980 
House Journal Supplement, Na. 79. Ma v 
28, 1980.

N O T E S  T O  D E C I S I O N S

Editor’s notes. —  M a n y  of the enses 
cited in the notes below were decided 
under former A S  11.15 260.
The crime of kidnapping is designed 

to protect the general personal secu­
rity of citizens both in their persons and 
property. Ladd v. State. Sup. Ct. Op. No. 
1480 (File No. 2475), 568 P.2d 960 119771. 
cert, denied. 435 U.S. 928. 98 S. Ct. 1498. 
55 L. Ed. 2d 524 (19781.
Constitutionality of former statute. 

—  See LevashnkofT v. Slate. Sup. Ct. Op. 
No. 1446 (File No. 28301. 565 P.2d 504 
(1977).
Scope of former statute. —  See Crum p 

v. State. Sup. Ct Op. No. 2309 * File No 
4546', 625 P.2d 857 11981 <.
For discussion of elements thnt were 

required to be proved under former A S
11.15.260. see Davis v. Stale. Ct. App. Op. 
No. 23 (File No. 5100b 635 P  2d 481 
H98D.
Exemption. —  The ne w criminal code, 

which states that it is an alTirmalive 
defense that defendant was a relative of 
the victim, provides for a broader exemp­
tion from the kidnapping statute than the 
absolute exemption for the abduction of u 
minor by his parent under former A S  
11 15.260. Crump v. Slate. Sup Ct. Op. 
No. 2309 (File No. 4546'. 625 P.2d 857
(1981).
For case discussing the parental exemp­

tion contained in Alaska's former 
kidnapping statute, A S  11.15.260. 
Lythgoe v. State, Sup. Ct. Op. No. 2235 
(File No. 44971. 626 P.2d 1082 (1980).
Liability of agent for person not enti­

tled to custody of child. —  Where a per­
son, while acting as an agent for a parent

not entitled to custody, lakes a child from 
one entitled lo custody, the person can be 
convicted of both the substantive crime of 
kidnapping arid conspiracy to kidnup. 
C r u m p  v. Slute, Sup. Ct. O p  No. 2309 (File 
No. 4546i. 625 P.2d 857 (1981).
Conspiracy to kidnap. —  Conspiracy 

to kidnap is no longc- ,ned as an offense 
in Alaska under tht .ewly revised crim­
inal code. Lvthgoc v. State. Sup. Ct. Op. 
No. 2235 (File No. 4497). 626 P 2d 1082 
(1980i.
Sepurnte crimes. —  Rape, assault with 

a dangerous weapon, and kidnapping were 
separate crimes with separate elements. 
Lacv v. State. Sup. Ct. Op. No. 2039 (File 
No. 3741', 608 P.2d 19 11980b 
Separate sentences wore colled for 

where defendant's conduct in kidnapping 
and raping his victim and assaulting her 
with a deadly weapon constituted the com­
mission of ihrpp distinct offenses, each of 
which violated a different societal interest. 
State v. Occhipinti, Sup. Ct. Op. No. 1405 
(File No. 3084i. 562 P.2d 348 (1977b 
Sentences upheld. —  See Morrell v. 

Stale. Sup. Ct. Op No. 1577 (File No. 
2790b 575 P.2d 1200 (1978b Post v. State, 
Sup. Ct. Op. No. 1642 (File No. 2851b 580 
P.2d 304 (1978(; Davis v. State, Ct, App. 
Op. No. 23 (File No. 5100', 635 P 2d 481 
(1981 b Williams v. State, Ct. App. Op. No. 
139 (File No. 56761. 652 P.2d 478 (1982b 
Sentence found excessive. —  See 

Hintz v. State, Sup Cl Op. No. 2334 (File 
No. 3541b 627 P.2d 207 (1981b 

Applied in Nukapigak v. State, Ct. 
App. Op. No. 90 (File No. 5820b 645 P.2d 
215 (1982b Bidwelt v. State, Ct. App. Op. 
No. 199 (File No. 6290b 656 P.2d 592
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(b ) In circumstances described in lu l l  11 (3) o f  this section, the
person cln im ing the defense o f  justif ication may use nondendly force il 
thut person has w ithdrawn from the encounter and effectively com­
municated the w ithdrawal to the other person, but the other person 
persists in continuing the incident by the use o f  un law fu l force 10 
ch 166 S I .A  11)781

N O T E S  T O  D E C I S I O N S

Instructionx. > liurdrniH<in<lilciid<inl Applied in Kirliv v Stole.Cl App U p
to produce some evidence in support of No 117 iFile No 673Si, lid!) p „\J
claim of Kolf tlcfense before he u» entitled to i 1982*
jury instruction on tluit defense Folger v Quoted m  Clevelund v Municipality of
State, Ct App. O p  No 1 0 6 1File N o  ,’»riH.r»i, Anchorage. Sup Cl O p  No 2390)File No 
6 ) 8  I* 2d 111 119821. 19661, 631 P  2 d 1073 (19811
.Jury question. Even u weak or Cited in Hell v Stale. Ct App Op No 

implausible sellolelense chum i-* a i|Ues- 216 I File N o  6707>. 667 P 2d 7s7 i|983i 
tion for thejurv. Folder v. State, Cl. App 
Op No. 106 i File No 5586), 6 ) 8  P.2d 1 11 

• 19821

Sec . 11 .81 .335. J u s t i f i c a t io n :  Use o f  d e a d ly  f o r c e  in de fense  o f  
se lf .  (a) Except us provided in (b l o f  th is section, a person may use 
deadly force upon another person when and to the extent

(1 ) the use o f  nondeadl. force is justif ied under AS 11.81.330; and
(2 ) the person reasonab ly believes the use o f  deadly force is neces­

sa ry fo r s e l f  defense against death, serious physica l in ju ry , kidnapping, 
sexua l assau lt in the f i rs t degree under AS 11 .41 .410 (a )(1 ) or (2), 
sexua l assau lt in the second degree, or robbery in any degree.

(b) A person may not use deadly force under th is section i f  the person 
knows that, with complete personal safety and with complete safety as 
to others, the person can avoid the r. -cessity o f  using deadly force by 
re treating , except there is no duty 1 ->treat i f  he person is

(1 ) on premises which thp person > 'nuses and the person is not 
the in it ia l aggressor; or

(2 ) a peace officer acting within .. scope and au tho r i ty  o f  the offi­
cer’s employment or a person assisting a peace officer under AS 
11 .81 .380 . (§ 10 ch 166 SLA  1978)

Cross references. —  For defenses to 
murder, see A S  11.41.115.

N O T E S  T O  DECISION'S

Editor's notes. —  M any of the cases Defendant failed to m a k e  showing of
cited in the notes below were decided necessity required to present defense 
under former A S  11.15.100 of justifiable homicide. —  See Des

A  finding of necessity is required f 1245
before the homicide can be justifiable. 22601. 551 P.2d 131 (19761.

Gray v. State, Sup. Ct. Op. No. 595 (File Standards by which party attacked
Nos. 1003. 1005), 463 P.2d 897 (1970). m a y  act. —  Where one is attacked by an-

1 8 3
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Permanent Fund dividends of indiv id ua ls 
c o n v i c t e d  of crimes (2d CSHB 121 ( ))

R e p r e s e n t a t i v e  Mark Boyer

T a m a r a  B r a n d t  Cook,/- J  
D i r e c t o r
D i v i s i o n  of Legal Services

Here is a n e w  draft of HB 121. Since the bill n o w  d ea ls  
w i t h  senten ci ng  of d e f e n d a n t s  co nvicted of cer t ai n  of fenses, 
an d only i n c i d e n t a l l y  a d dr e s s e s  the use of p e r m a n e n t  funds 
as payment for e n h a n c e d  penalties, provisions d e a l i n g  w i t h  
p r i o r i t y  rights of c r e d i t o r s  to permanent funds can no 
longer be included in the bill v/ithout v i o l a t i n g  the single 
su bject r e q u i r e m e n t  of the constitution. I have, th erefore, 
el im in a te d  p r o v i s i o n s  c h a n g i n g  those prior ities from this 
draft and have a d d e d  a p r i o r i t y  "or payments that can n o w  be 
o r d e i e d  un der this d r a f t  as a new, last item to AS 43. 23 .-  
065(b). That way, e x i s t i n g  prioritie s are not a l t e r e d  by 
this draft.

In addition, I m u s t  a l e r t  you to a poss ible c o n s t i t u t i o n a l  
p r o b l e m  r e l a t e d  to " b i l l  stripping" as is done in this draft, 
HB 121 orig in a l ly  d e a l t  w i t h  AI DE A and, u nder this draft, 
n o w  deals wi t h an e n t i r e l y  different subject. In V a n  B ru nt  
v. S t a t e , 653 P . 2d 343 (Alaska Ct. App. 1982) the C o u r t  of 
A p pe a ls  a d d r e s s e d  the t h r e e  readings re qu i r e m e n t  of A r t i c l e  
II, sec ti o n 14. T h e  c o u r t  stated the general rule that  a 
bill does not hav e to b e  r e a d  three times in its a m e n d e d  
form, even if the a m e n d m e n t  has completely r e v is e d the bill. 
However, the court a l s o  n o t e d  an exception to that rule.
Under the ex ception, the bi l l  must be read three times (in 
its a m e n d e d  form) if t h e  am endm en t changes the subject  of 
the bill or is not g e r m a n e  to and w i th in  the scope of  the 
orig in al  title.

That decision ca sts d o u b t  on what has been a long s t a n d i n g  
pra ct i ce  of the l e g i s l a t u r e  -- gu tting a bill and u s i n g  the
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number as a vehicle for entirely dif ferent material. To 
avoid the question it would  be ne c essary  to introduce this 
draft as a new bill.

T B C :lmb 
L I0/020
E n c l o s u r e
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2d CS FOR HOU SE  BILL NO. 121 ( )

IN T H E  L E G I S L A T U R E  OF T H E  S T A T E  O F  A L A S K A  

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  SE SS I ON

A BI LL

F o r  an Act entitled: "An Act re l at i ng  to s e n t e n c e s  of i n d i v i d u a l s  c o n­

victed of ce rt ai n  c r i m e s . "

BE IT E N A C T E D  BY THE LEGI SL A TU R E O F  THE S T A T E  O F  ALASKA:

* S e c t i o n  1. AS 12.55.015 is a m en d ed  by a d d i n g  a new s u b s e c t i o n  to 

r e a d :

(g) A court, in imposing a s e n t e n c e  on a defendant c o n v i c t e d  or 

an offense listed in AS 18.67.101(2), sh al l o r d e r  the d e f e n d a n t  to pav
I

a n  amount not to e xceed $1,5 00 to the c r i m e  v i c t i m  c o m p e n s a t i o n  fund 

(AS 18.67. 162). As a source of p ay me nt, the court may o r d e r  the next 

p e r m a n e n t  fund d i v id en d  the d e f e n da n t a p p l i e s  or has a p p l i e d  for that 

is issued at least 30 days after the d at e  of the order to b e  p a i d  to

the crime vie'1 " ansation fund, s u b j e c t  to the r i g h t s  of o t h e r

c r e d i t o r s  in tnew div idend under AS A 3 . 2 3 . 065(b) and (c).

* Sec. 2. AS  43.23.065(b) is amen d e d to read:

(b) An e x e m p t i o n  is not a v a i l a b l e  u n d e r  this s e c t i o n  for p e r m a­

ne n t  fu..d d iv id e nd s  taken to satisfy

(1) c hild support o b l i g a t i o n s  r e q u i r e d  by c o u r t  o r d e r  or 

d e c i s i o n  of  the c hi ld support e n f o r c e m e n t  a g e n c y  under A S  4 7 . 2 3 . 1 4 0  - 

4 7.23.2 20 ;

(2) court ordered r e s t i t u t i o n  u n d e r  AS 12.55.045 - 12.55.- 

051 or 12.55.100; (OR]

(3) a debt owed by an e l i g i b l e  individual to an a g e n c y  of

the state, u n le ss  the debt is c o n t e s t e d  a n d  an appeal is pen ding, or

the time limit for filing on appeal has not e x p i r e d ; or

-1- 2d CSH B 12 M  )



f
»

I

1
2
3

4

5

6
7

8
9

10
11
12
13

14

18

1 6

17

1 6

1 9

21
2?
23

2 4

»|

*|27

76

WORX DRAFT WORK DRAFT WORK DRAFT

(4) court o r d e r e d  p a y m e n t s  to the c r i m e  victiui compensatior. 

fund under AS 1 2 . 5 5 . 0 1 5 ( g ) .
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IN T H E  L E G I S L A T U R E  O F  T HE  S TA T E OF AL AS KA 

S I X T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

A BI L L

Fo r an Act entitled: "An Act r e l a t i n g  to p e r m a n e n t  fund d i v i d e n d s  of

i n di v id u al s  c o n v i c t e d  of ce rt ai n  cr i m es . "

BE IT E N A C TE D  BY T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF ALASKA:

* S e ct i on  1. A S  12.55.015 is a m e n d e d  by a dding  a n e w  s u b s e c t i o n  to 

read:

(g) A court, in i m p o s in g  a s e n t e n c e  on a d e f e n d an t  c o n v i c t e d  of 

an offen se  listed in AS 18.67.101(2), shall o r d e r  the next p e r m a n e n t  

fund d i vi de nd  the d e f e n da n t a p p li es  o r  has a p p ! ie d for and is e l i g i bl e  

for, that is is su ed  at least 30 days af ter the date of  the order, to 

be paid to the cri me v i c t i m  c o m p e n s a t i o n  fund (AS 18.67.162).

* Sec. 2. AS 14.43.120(1) is a m e n d e d  to read:

(i) If a loan is in default, the c o m m i s s i o n  shall n o t i f y  the 

b o r r o w e r  that r e p a y m en t  of the r e m a i n i n g  bala n c e is a c c e l e r a t e d  and 

due  by sending the b o r r o w e r  a n o ti ce  by r e g i s t e r e d  or c e r t i fi ed  mail. 

T h e  permanent fund d i v i d e n d  of a b o r r o we r m ay  be taken under

A S  43.23.065(b) (AS 4 3 .2 3 .0 6 5( b) ( 3) )  to sati s fy  the b a l a nc e due on the

d e f a ul t ed  loan.

* Sec. 3. AS 4 3 .2 3 .0 65 (b ) is a m e n d e d  to read:

(b) An e x e m p t i o n  is not a v a i l a b l e  u nd er this se ct io n for p e r m a­

nent fund div id e nd s  taken to satisfy

(I) c h i l d  support o b l i g a t i o n s  r e q u i r e d  by court or de r  or 

d e c i s i o n  of the c h i l d  suppo rt  e n f o rc em e nt  a g en c y u n d e r  AS 4 7 . 2 3 . 1 4 0  - 

47.23.220}
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(2) court o r d e r e d  r e s t i t u t i o n  un d er  AS 12.55.045 - 12.55.- 

05 ? or 12.55.100; [OR]

(3) court o r d e r e d  p a y m e n t s  to the cr ime v i c t i m  c o m p e n s a t i o n  

fund under AS 1 2 . 5 5 . 0 1 5 ( g ); or

(4) a debt o w e d  by an e l i g i b l e  individual to an a g e n c y  of 

the state, unless the debt is c o n t e s t e d  and an appeal is pend ing, or 

the time limit for fili n g  an a p p e a l  has not expired.
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(d) When a missing person is found, tho law enforcement ogency 
and the clearinghouse shall destroy all records in their filea obtained 
under this section. <§ 1 ch 72 SLA 1988)

See. 18.65.6-10. Reports upon finding a missing person. A per­
son who has filed a missing person report with the clearinghouse or a 
law enforcement agency shall immediately notify the clearinghouse or 
the law enforcement agency when the location of the missing person is 
determined. <§ 1 ch 72 SLA 1988)

Sec. 18.65.650. Civil penalty. The commissioner of public safety, 
or a person designated by the commissioner of public safety, may file a 
civil complaint in the district court to enforce AS 18.65.640. A person 
who fails to comply with AS 18.65.640 is subject to a civil fine of not 
more than $1,000. (§ 1 ch 72 SLA 1988)

Sec. 18.65.660. Definition. In AS 18.65.600 — 18.65.660 "clear­
inghouse" means the missing persons information clearinghouse es­
tablished in AS 18.65.600. (§ 1 ch 72 SLA 1988)

Chapter 67. Violent Crimes Compensation Board.

Section
101 Incident* and olTensea to which this 

chapter applie9

Sec. 18.67.101. Incidents and offenses to which this chapter 
applies. The board may order the payment of compensation in accor­
dance with the provisions of this chapter for personal injury or death 
that resulted from

(li an attempt on the part of the applicant to prevent the commis­
sion of crime, or to apprehend a suspected criminal, or aiding or at­
tempting to aid a police officer to do so, or aiding a victim of crime; or
(2) the commission or attempt on the part of one other than the 

applicant to commit any of the following offenses:
(A) murder in any degree;
(B) manslaughter;
(C) criminally negligent homicide;
(D) assault in any degree;
(E) kidnapping;
(F) sexual assault in any degree;
(G) sexual abuse of a minor;
(H) robbery in any degree;
(I) threats to do bodily harm; or
(J) driving while intoxicated or another crime resulting from the 

operation of a motor vehicle, boat, or airplane when the offender is

5 18.65.640 Alaska Statutes SuiTUtMKNT § 18.67.10i
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infect o f  am endm en t* . —  Hi? 1984 
amehdinont substitu ted "October" lor 
"December” in paragraph (21.

The lDSKamendment, effective May 26 
1988, delelM tO ind" a t the  end of p a ra ­
graph (3), and a^ded paragraphs (6) and 
(6>

E d ito r ’s note*. -^SHection 4, ch. 54, 
S L A  1988 provide* th a r th e  amendm ents 
made to th is M-clion by clrNM. S L A  1988 
apply "only to e lig ib ility fo r'w rm anen l 
fund dividend* for year* after rQB8‘

See. 43.23.065. Exemption of permanent fund dividends? 
(a) Except aa provided in (b) of this section, 50 percent of the anruul 
permanent fund dividend pnynblc to an individual is exempt from 
levy, execution, garnishment, attachment, or any other remedy for the 
collection of debt. This exemption applies to an eligible individual’s 
permanent fund dividend both before and after payment is made to 
the individual.

(b) An exemption is not available under this section for permanent 
fund dividends taken to satisfy

<1) child support obligations required by court order or decision of 
the child support enforcement agency under AS 47.23.140 — 
47.23.220;

(2) court ordered restitution under AS 12.55.045 — 12.55.051 or 
12.55.100; or

(3) a debt owed b> un eligible individual to an agency of the state, 
unless thp debt is contested and an appeal is pending, or the time limit 
for filing an uppeal has not expired.

► (c) Claims listed in (b) of this section have priority in the order 
listed over other claims on a permanent fund dividend. (4 1 ch 102 
SLA 1982; am 5 1 ch 157 SLA 1984; am § 1 ch 57 SLA 1985; am 5 67 
ch 138 SLA 1986; am § 3 ch 26 SLA 1989)

I

*
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H e :  H o u se  b i l l  545

S e x u a l  A s s a u l t  o f  M e n t a l l y  H a n d ic a p p e d  P e r s o n s

D e a r  C o m m it te e  M e m b e rs :

I  am an  A s s i s t a n t  D i s t r i c t  A t t o r n e y  m  A n c h o r a g e  who 

p r o s e c u t e s  s e x u a l  a s s a u l t  c a s e s .  1 h a v e  r e v i e w e d  H o u se  B i l l  

5*15 w h ic h  p r o p o s e s  s i g n i f i c a n t  am end m ents  t o  t h e  s e x u a l  

a s s a u l t  l a w s  r e l a t i n g  t o  m e n t a l l y  h a n d i c a p p e d  v i c t i m s .  T h a t  

b i l l  g r e a t l y  i n c r e a s e s  t h e  p r o t e c t i o n  a g a i n s t  s e x u a l  

e x p l o i t a t i o n  o f  t h e  m e n t a l l y  h a n d i c a p p e d  b e y o n d  p r e s e n t  l a w .

Tlie p r e s e n t  c r i m i n a l  s t a t u t e  o f  s e c o n d  d e g r e e  s e x u a l  

a s s a u l t  d o e s  n o t  a d e q u a t e l y  p r o t e c t  t h e  m e n t a l l y  h a n d ic a p p e d  

p e r s o n s  f ro m  s e x u a l  e x p l o i t a t i o n .  I t  d o e s  n o r  c r i m i n a l i s e  

s e x u a l  c o n t a c t  c r i m e s  b u t  o n l y  p r o h i b i t s  s e x u a l  p e n e t r a t i o n .

I t  p l a c e s  a  n e a r  i m p o s s i b l e  b u r d e n  on t h e  p r o s e c u t i o n  t o  p r o v e  

t h a t  t h e  m e n t a l  h a n d i c a p  w as  s o  s e v e r e  t h a t  t h e  p e r s o n  d o e s  

n o t  e v e n  u n d e r s t a n d  t h e  n a t u r e  o f  t h e  c o n d u c t .  Some j u d g e s  

s a y  t h i s  m eans we h a v e  t o  p r o v e  t h e  v i c t i m  c a n n o t  eve*, 

c o m p re h e n d  t h a t  so m eon e  i s  h a v i n g  s e x  w i t h  th e m . The  p r o p o s e d  

b i l l  o f f e r s  an a l t e r n a t i v e  by  a l l o w i n g  u s  i n s t e a d  t o  p r o v e  

t h a t  t h e  m e n t a l  h a n d i c a p  a f f e c t e d  t h e  v i c t i m ' s  a b i l i t y  t o  

e v a l u a t e  t h e  c o n s e q u e n c e s  o f  h e r  c o n d u c t  e v e n  i f  s h e  i s  

c a p a b l e  o f  K n o w in g  t h a t  s e x  i s  o c c u r r i n g .  Tile p r e s e n t  s e c o n d  

d e g r e e  s t a t u t e  a l s o  i n c l u d e s  a  r e q u i r e m e n t  t o  p r o v e  t h a t  t h e  

h a n d i c a p p e d  p e r s u n  w u u ld  n o t  h a v e  e n g a g e d  i n  t h e  c o n d u c t  had 

t h e y  b e e n  m e n t a l l y  n o r m a l :  The  s e x  m u st  o c c u r  " u n d e r

c i r c u m s t a n c e s  i n  w h ic h  u p e r s o n  who i s  c a p a b l e  o f  a p p r a i s i n g  

t h e  n a t u r e  o f  t h e  c o n d u c t  w o u ld  n o t  e n g a g e  i n  s e x u a l  

p e n e t r a t i o n . "  S i n c e  i t  i s  v e r y  d i f f i c u l t  t o  p r o v e  t h a t  n o r m a l  

p e o p l e  w o u ld  n o t  h a v e  e n g a g e d  i n  s e x  u n d e r  m ost  c i r c u m s t a n c e s ,  

i t  i b  u i f f i c u l t  t o  m e e t  t h i s  b u r c e n  o f  p r o o f .

Two 1987 c a s e s  i n  A n c h o r a g e  i l l u s t r a t e  t h e  p r o b le m s
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i n  t h e  p r e s e n t  la w  w h ic h  w o u ld  b e  a l l e v i a t e d  by  t h e  p r o p o s e d  

b i l l .

O ur o f f i c e  p r o s e c u t e d  t h e  m a n a g e r  o f  an  a p a r t m e n t

b u i l d i n g  w in c h  hud a num ber o f  f e m a le  m e n t a l l y  h a n d i c a p p e d  

t e n a n t s  p l a c e d  t h e r e  by  a  s o c i a l  s e r v i c e  a g e n c y .  He w as  

c o n v i c t e d  o f  s e x  c r i m e s  a g a i n s t  f o u r  o f  t h e s e  s e v e r e l y  

m e n t a l l y  h a n d ic a p p e d  women who l i v e d  i n  t h e  c o m p le x .  He c o u l d  

o n l y  b e  c o n v i c t e d  o f  a f e l o n y  on tw o  o f  them  b e c a u s e  h e  o n l y  

p e n e t r a t e d  t h o s e  tw o .  T h e  o t h e r  tw o  women w e r e  o n l y  f o n d l e d  

b y  h im . F o r  t h e s e  f o n d l n  j  c r i m e s  h e  c o u l d  o n l y  b e  c o n v i c t e d  

o f  t h e  c l a s s  B m is d e m e a n o r  o f  h a r a s s m e n t  c a r r y i n g  a maximum 90 

d a y  j a i l  s e n t e n c e .

In  a n o t h e r  c a s e  p r o s e c u t e d  l a s t  y e a r  t h e  j u d g e

a c q u i t t e d  o n e  o f  tw o  d e f e n d a n t s  who w e r e  h a v in g  s e x  i n  a p a r k

i n  b r o a d  d a y l i g h t  w i t h  a s e v e r e l y  s c h i z o p h r e n i c  woman. 

E y e w i t n e s s e  and  m e d i c a l  e v i d e n c e  p r o v e d  s h e  w a s  b e i n g

f o r c i b l y  a s . s u i t e d .  A l l  o i  t h e  w i t n e s s e s  a g r e e  t h a t  t h e  woman 

w as  s o  m e n t a l l y  i l l  t h a t  s h e  c o u l d  n o t  e v e n  u n d e r s t a n d  t h a t  

t h e s e  men w o re  h a v i n g  s e x  w i t h  h e r .  P a r t  o f  t h e  r e a s o n  f o r  

t h e  a c q u i L t a l  w as t h e  a m b ig u o u s  r e q u i r e m e n t  o f  p r e s e n t  l a w  t o  

p r o v e  t h a t  t h e  woman w o u ld  r io t  h a v e  e n g a g e d  i n  t h e  s e x u a l  

a c t i v i t y  had  s h e  b e e n  m e n t a l l y  n o r m a l .  The  j u d g e  r e a s o n e d  

t h a t  e v e n  n o r m a l  p e o p l e  s o m e t im e s  e n g a g e  i n  g r o u p  s e x  i n  

p u b l i c  s o  t h e  s t a t e  had  f a i l e d  t o  p r o v e  t h a t  e l e m e n t .  He f e l t  

t h e  o n l y  way t o  p r o v e  t h i s  e l e m e n t  w a s  t o  p r o v e  t h a t  t h e  woman 

w a s  b e i n g  r a p e d  o r  b e i n g  p h y s i c a l l y  i n j u r e d  b e c a u s e  t h i s  i s  

t h e  o n l y  s e x u a l  a c t i v i t y  t o  w h i c h  n o r m a l  p e o p l e  w o u ld  n o t  

c o n s e n t .  B u t  h e  a c q u i t t e d  h im  on t h e  r a p e  c h a r g e  a p p a r e n t l y  

b e c a u s e  t h e  woman d i d  n o t  t e s t i f y  s i n c e  s h e  w as  t o o  m e n t a l l y  

i l i  t o  be  a c o m p e te n t  w i t n e s s .  Ir i  o t h e r  w o r d s ,  he  r u l e d  t h a t  

t o  p r o v e  s e c o n d  d e g r e e  s e x u a l  a s s a u l t  u n d e r  p r e s e n t  l a w  t h e  

s t a t e  had  t o  p r o v e  f i r s t  d e g r e e  s e x u a l  a s s a u l t ,  b u t  t h e  s t a t e  

c o u l d  n o t  p r o v e  f i r s t  d e g r e e  b e c a u s e  t h e  v i c t i m  w as  s o  

m e n t a l l y  i l l .  T h i s  w as  t h e  s t r o n g e s t  c a s e  o f  s e c o n d  d e g r e e  

s e x u a l  a s s a u l t  w h ic h  c o u l d  b e  b r o u g h t  u n d e r  p r e s e n t  l a w  y e t  

t h e  j u d g e  a c q u i t t e d  t h e  d e f e n d a n t  an d  d i d  n o t  l e t  t h e  c a s e  go  

t o  t h e  j u r y .

As I  r e a d  H o u se  B i l l  545 i t  w o u ld  c r e a t e  a s t r o n g  

p o l i c y  f o r  p r o t e c t i n g  s e v e r e l y  m e n t a l l y  h a n d i c a p p e d  p e o p l e  

f ro m  s e x u a l  e x p l o i t a t i o n  b u t  w o u ld  n o t  c r i m i n a l i z e  c o n s e n s u a l
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s e x u a l  a c t i v i t y  b e tw e e n  tw o  H a n d ic a p p e d  p e o p l e  o r  s e x u a l  

a c t i v i t y  w i t h  p e r s o n s  who w e r e  n o t  s e v e r e l y  m e n t a l l y  

h a n d i c a p p e d .  The  p r o p o s e d  la w  r e q u i r e s  t h a t  t h e  m e n t a l  

h a n d i c a p  b e  s o  s e v e r e  t h a t  . h e  p e r s o n  c a n n o t  e i t h e r  u n d e r s t a n d  

t h a t  s e x  i s  o c c u r r i n g  o r  c a n n o t  g i v e  in f o r m e d  c o n s e n t .  T h e s e  

p e o p l e  n e e d  t h e  p r o t e c t i o n  o l  t h e  c r i m i n a l  l a w s  w h ic h  t h i s  

b i l l  g i v e s  them w i t h o u t  u n n e c e s s a r i l y  m i r i n g i n g  on t h e i r  

p r i v a c y  and  s e x u a l  r i g h t s .

V e r y  t r u l y  y o u r s ,

GRACE BERG  S C H A IB L E

ATTORNEY G EN ER A L

DWAYNE W. MCCONNELL 
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